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PREFACE 


This  third  supplement  to  the  1988  edition  of  the  United  States  Code  has  been 
prepared  and  published  pursuant  to  section  285b  of  Title  2  of  the  Code.  It  contains 
the  additions  to  and  changes  in  the  general  and  permanent  laws  of  the  United 
States  enacted  during  the  One  Hundred  First  Congress  and  the  One  Hundred 
Second  Congress,  First  Session.  This  supplement  together  with  the  1988  edition  es- 
tablishes prima  facie  those  laws  in  effect  on  January  2,  1992,  except  that  Titles  1, 
3,  4,  5,  9,  10,  11,  13,  14,  17,  18,  23,  28,  31,  32,  35,  37,  38,  39,  44,  46,  and  49  have  been 
revised,  codified,  and  enacted  into  positive  law  and  the  text  thereof  is  legal  evi- 
dence of  the  laws  therein  contained. 

This  supplement  was  prepared  and  published  under  the  supervision  of  Edward 
F.  Willett,  Jr.,  Law  Revision  Counsel  of  the  House  of  Representatives,  with  the  as- 
sistance of  the  West  Publishing  Company  of  St.  Paul,  Minnesota,  which  assisted  in 
preparing  all  prior  editions  and  supplements  of  the  Code.  Grateful  acknowledg- 
ment is  made  to  the  staffs  of  the  Office  of  the  Law  Revision  Counsel,  the  West 
Publishing  Company,  and  the  Government  Printing  Office  for  their  imtiring 
efforts  and  cooperation. 


^^ 


Speaker  of  the  House  of  Representatives 
Washington,  D.C,  January  2, 1992, 
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Emergency  Conservation  Program. 

Public  Transportation  Programs  for  Na- 
tional Park  System  Areas. 

Antarctic  Conservation. 

Antarctic  Marine  Living  Resources  Con- 
vention. 

Antarctic  Mineral  Resources  Protection. 

Urban  Park  and  Recreation  Recovery  Pro- 
gram. 

Public  Utility  Regulatory  Policies. 

Small  Hydroelectric  Power  Projects. 

National  Aquaculture  Policy,  Planning, 
and  Development. 

Pish  and  Wildlife  Conservation. 

Chesapeake  Bay  Research  Coordination 
[Omitted]. 

Alaska  National  Interest  Lands  Conserva- 
tion. 

Salmon  and  Steelhead  Conservation  and 
Enhancement. 

Control  of  Illegally  Taken  Pish  and  Wild- 
life. 

Resource  Conservation. 

Coastal  Barrier  Resources. 

North  Atlantic  Salmon  Pishing. 

Pacific  Salmon  Pishing. 

National.Pish  and  Wildlife  Poundation. 

Erodible  Land  and  Wetland  Conservation 
and  Reserve  Program. 

Wetlands  Resources. 

Wetlands. 

Pish  and  Seafood  Promotion. 

Interjurisdictional  Pisheries. 
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Chap. 

62. 

63. 

64. 

65. 

66. 

67. 


African  Elephant  Conservation. 
Federal  Cave  Resources  Protection. 
North  American  Wetlands  Conservation. 
International  Forestry  Cooperation. 
Take  Pride  in  America  Program. 
Aquatic  Nuisance  Prevention  and  Control. 


TITLE  17— COPYRIGHTS 

1.  Subject  Matter  and  Scope  of  Copyright. 

2.  Copyright  Ownership  and  Transfer. 

3.  Duration  of  Copyright. 

4.  Copyright  Notice,  Deposit,  and  Registra- 

tion. 

5.  Copyright  Infringement  and  Remedies. 

6.  Manufacturing  Requirements  and  Impor- 

tation. 

7.  Copyright  Office. 

8.  Copyright  Royalty  Tribunal. 

9.  Protection  of  Semiconductor  Chip  Prod- 

ucts. 


TITLE  18-CRIMES  AND  CRIMINAL  PROCE- 
DURE 

PART  I— CRIMES 

1.  Creneral  Provisions. 

2.  Aircraft  and  Motor  Vehicles. 

3.  Animals,  Birds,  Fish,  and  Plants. 
5.  Arson. 

7.  Assault. 

9.  Bankruptcy. 

10.  Biological  Weapons. 

11.  Bribery,  Graft,  and  Conflicts  of  Interest. 

12.  Civil  Disorders. 

13.  Civil  Rights. 

15.     Claims  and  Services  in  Matters  Affecting 
Government. 

17.  Coins  and  Currency. 

17A.  Common  Carrier  Operation  Under  the  In- 
fluence of  Alcohol  or  Drugs. 

18.  Congressional,    Cabinet,    and    Supreme 

Court  Assassination,  Kidnaping,  and  As- 
sault. 

19.  Conspiracy. 
21.  Contempts. 
23.     Contracts. 

25.  Counterfeiting  and  Forgery. 

27.  Customs. 

29.  Elections  and  Political  Activities. 

31.  Embezzlement  and  Theft. 

33.  Emblems,  Insignia,  and  Names. 

35.  Escape  and  Rescue. 

37.  Espionage  and  Censorship. 

39.  Explosives  and  Other  Dangerous  Articles. 

40.  Importation,    Manufacture,    Distribution 

and  Storage  of  Explosive  Materials. 

41.  Extortion  and  Threats. 

42.  Extortionate  Credit  Transactions. 

43.  False  Personation. 


Chap. 

44. 

45. 

46. 

47. 

49. 

50. 

50A. 

51. 

53. 

55. 

57. 

59. 

61. 

63. 

65. 

67. 

68. 

69. 

71. 

73. 

75. 

77. 

79. 

81. 

83. 

84. 

85. 
87. 
89. 
91. 
93. 
95. 
96. 

97. 

99. 

101. 

102. 

103. 

105. 

107. 

109. 

109A 

110. 

111. 
113. 
113A 


114. 
115. 

117. 

119. 

121. 


Firearms. 

Foreign  Relations. 

Forfeiture. 

Fraud  and  False  Statements. 

Fugitives  From  Justice. 

Gambling. 

Genocide. 

Homicide. 

Indians. 

Kidnaping. 

Labor. 

Liquor  Traffic. 

Lotteries. 

Mail  Fraud. 

Malicious  Mischief. 

Military  and  Navy. 

[Repealed]. 

Nationality  and  Citizenship. 

Obscenity. 

Obstruction  of  Justice. 

Passports  and  Visas. 

Peonage  and  Slavery. 

Perjury. 

Piracy  and  Privateering. 

Postal  Service. 

Presidential  and  Presidential  Staff  Assas- 
sination, Kidnaping,  and  Assault. 

Prison-Made  Goods. 

Prisons. 

Professions  and  Occupations. 

Public  Lands. 

Public  Officers  and  Employees. 

Racketeering. 

Racketeer  Influenced  and  Corrupt  Orga- 
nizations. 

Railroads. 

[Repealed]. 

Records  and  Reports. 

Riots. 

Robbery  and  Burglary. 

Sabotage. 

Seamen  and  Stowaways. 

Searches  and  Seizures. 

Sexual  Abuse. 

Sexual  Exploitation  and  Other  Abuse  of 
Children. 

Shipping. 

Stolen  Property. 

Extraterritorial  Jurisdiction  Over  Terror- 
ist Acts  Abroad  Against  United  States 
Nationals. 

Trafficking  in  Contraband  Cigarettes. 

Treason,  Sedition,  and  Subversive  Activi- 
ties. 

Transportation  for  Illegal  Sexual  Activity 
and  Related  Crimes. 

Wire  and  Electronic  Communications 
Interception  and  Interception  of  Oral 
Communications. 

Stored  Wire  and  Electronic  Communica- 
tions and  Transactional  Records  Access. 


PART  II— CRIMINAL  PROCEDURE 

201.   General  Provisions. 
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205. 
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233. 
235. 
237. 
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303. 
305. 
306. 
307. 
309. 
311. 
313. 
314. 
315. 
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Arrest  and  Commitment. 

Rewards  for  Information  Concerning  Ter- 
rorist Acts. 

Searches  and  Seizures. 

Pen  Registers  and  Trap  and  Trace  De- 
vices. 

Release  and  Detention  Pending  Judicial 
Proceedings. 

Speedy  Trial. 

Extradition. 

Jurisdiction  and  Venue, 

Limitations. 

Grand  Jury. 

Special  Grand  Jury. 

Indictment  and  Information. 

Trial  by  United  States  Magistrates. 

Arraignment,  Pleas  and  Trial. 

Witnesses  and  Evidence. 

Protection  of  Witnesses. 

Verdict. 

Sentences. 

[Repealed]. 

Postsentence  Administration. 

[Repealed]. 

Miscellaneous  Sentencing  Provisions. 

,  Special  Forfeiture  of  Collateral  Profits  of 
Crime. 

Contempts. 

Appeal. 

[Repealed]. 

PART  III— PRISONS  AND  PRISONERS 

General  Provisions. 

Bureau  of  Prisons. 

Commitment  and  Transfer. 

Transfer  to  or  Prom  Foreign  Countries. 

Employment. 

[Repealed]. 

[Repealed]. 

Offenders  With  Mental  Disease  or  Defect. 

[Repealed]. 

Discharge  and  Release  Payments. 

Institutions  for  Women. 

National  Institute  of  Corrections. 


PART  IV— CORRECTION  OF  YOUTHFUL  OFFENDERS 

401.  General  Provisions. 

402.  [Repealed]. 

403.  Juvenile  Delinquency. 

PART  V— IB4MUNITY  OF  WITNESSES 


TITLE  19— CUSTOMS  DUTIES 

1.  Collection  Districts,  Ports,  and  Officers. 
1  A.    Foreign  Trade  Zones. 

2.  The    Tariff    Commission    [Repealed    or 

Omitted]. 

3.  The  Tariff  and  Related  Provisions. 

4.  Tariff  Act  of  1930. 
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5. 

6. 

7. 

8. 

9. 


10. 
11. 


12. 
13. 
14. 
15. 
16. 
17. 

18. 

19. 
20. 


Smuggling. 

Trade  Pair  Program. 

Trade  Expansion  Program. 

Automotive  Products. 

Visual  and  Auditory  Materials  of  Educa- 
tional, Scientific,  and  Cultural  Charac- 
ter. 

Customs  Service. 

Importation  of  Pre-Columbian  Monumen- 
tal or  Architectural  Sculpture  or 
Murals. 

Trade  Act  of  1974. 

Trade  Agreements  Act  of  1979. 

Convention  on  Cultural  Property. 

Caribbean  Basin  Economic  Recovery. 

Wine  Trade. 

Negotiation  and  Implementation  of  Trade 
Agreements. 

Implementation  of  Harmonized  Tariff 
Schedule. 

Telecommunications  Trade. 

Andean  Trade  Preference. 


TITLE  20— EDUCATION 

1.  Office  of  Education  [Repealed]. 

2.  Teaching  of  Agricultural,  Trade,  Home 

Economics,  and  Industrial  Subjects. 

3.  Smithsonian  Institution,  National  Muse- 

ums and  Art  Galleries. 

4.  National  Zoological  Park. 

5.  Government  Collections  and  Institutions 

for  Research,  and  Material  for  Educa- 
tional Institutions. 

6.  American  Printing  House  for  the  Blind. 
6A.     Vending  Facilities  for  Blind  in  Federal 

Buildings. 

7.  Instruction  as  to  Nature  and  Effect  of  Al- 

coholic Drinks  and  Narcotics. 

8.  Howard  University. 

9.  National  Training  School  for  Boys  [Omit- 

ted]. 

10.  National  Training  School  for  Girls  [Omit- 

ted]. 

11.  National  Arboretimi. 

12.  Foreign  and  Exchange  Students. 

13.  Financial  Assistance  to  Local  Educational 

Agencies. 

14.  School  Construction  in  Areas  Affected  by 

Federal  Activities  [Transferred  to  Chap- 
ter 19]. 

15.  Studies   and   Research   on   Problems   in 

Education  [Omitted  or  Repealed]. 

16.  Public  Library  Services  and  Construction. 

17.  National    Defense    Education    Program 

[Omitted  or  Repealed]. 

18.  Grants  for  Teaching  in  the  Education  of 

Handicapped  Children  [Repealed]. 
18A.  Early    Education    Programs    for    Handi- 
capped Children  [Repealed]. 

19.  School  Construction  in  Areas  Affected  by 

Federal  Activities. 


TABLE  OF  TITLES  AND  CHAPTERS 


Page  XX 
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Chap. 

20.  Grants  for  Teaching  in  the  Education  of 

the  Deaf  [Omitted]. 

20A.  National  Technical  Institute  for  the  Deaf 
[Repealed  or  Transferred]. 

20B.  Gallaudet  College  [Repealed  or  Trans- 
ferred]. 

21.  Higher  Education  Facilities  [Omitted  or 

Repealed]. 

22.  National  Council  on  the  Arts  [Repealed]. 

23.  Training   and   Fellowship   Programs   for 

Community  Development. 

24.  Grants  for  Educational  Materials,  Facili- 

ties and  Services,  and  Strengthening  of 
Educational  Agencies  [Omitted,  Re- 
pealed, or  Transferred]. 

25.  Pay  and  Personnel  Program  for  Overseas 

Teachers. 
25A.  Overseas  Defense  Dependents'  Education. 

26.  Support  and  Scholarship  in  Humanities 

and  Arts;  Museum  Services. 
26A.  Indemnity  for  Exhibitions  of  Arts  and  Ar- 
tifacts. 

27.  National  Vocational  Student  Loan  Insur- 

ance [Repealed]. 

28.  Higher  Education  Resources  and  Student 

Assistance. 

29.  International     Studies     and     Research 

[Omitted  or  Repealed]. 

30.  Basic  Education  for  Adults. 

31.  General    Provisions    Concerning    Educa- 

tion. 

32.  Vocational    Education    [Omitted   or   Re- 

pealed]. 

33.  Education   of   Individuals   With   Disabil- 

ities. 

34.  National  Commission  on  Libraries  and  In- 

formation Science. 

35.  Environmental  Education  [Omitted]. 

36.  Emergency  School  Aid  [Repealed]. 

37.  Assignment    or    Transportation    of    Stu- 

dents. 

38.  Discrimination  Based  on  Sex  or  Blindness. 

39.  Equal    Educational    Opportunities     and 

Transportation  of  Students. 

40.  Consolidation     of    Education     Programs 

[Omitted,  Repealed,  or  Transferred]. 

41.  National  Reading  Improvement  Program 

[Repealed]. 

42.  Harry  S  Trimian  Memorial  Scholarships. 

43.  American  Folldife  Preservation. 

44.  Vocational  Education. 

45.  Career   Education   and   Career   Develop- 

ment. 

46.  Career  Education  Incentive  [Repealed  or 

Omitted]. 

47.  Strengthening  and  Improvement  of  Ele- 

mentary and  Secondary  Schools. 

48.  Department  of  Education. 

49.  Asbestos   School   Hazard   Detection   and 

Control. 


Chap. 

50.  National  Center  for  the  Study  of  Afro- 

American  History  and  Culture. 

51.  Elementary    and    Secondary    Education 

Block  Grant  [Repealed], 

52.  Education  for  Economic  Security. 

53.  Emergency  Immigrant  Education  Assist- 

ance [Repealed]. 

54.  Leadership  in  Educational  Administration 

[Repealed]. 

55.  Education  of  the  Deaf. 

56.  American    Indian,    Alaska    Native,    and 

Native  Hawaiian  Culture  and  Art  Devel- 
opment. 

57.  James  Madison  Memorial  Fellowship  Pro- 

gram. 

58.  Drug-Free  Schools  and  Communities  [Re- 

pealed]. 

59.  Barry  Goldwater  Scholarship  and  Excel- 

lence in  Education  Program. 

60.  Fund  for  the  Improvement  and  Reform  of 

Schools  and  Teaching. 

61.  Education  for  Native  Hawaiians. 

62.  Education    and    Training    for    American 

Competitiveness. 

63.  Eisenhower    Exchange    Fellowship    Pro- 

gram. 

64.  Excellence  in  Mathematics,  Science,  and 

Engineering  Education. 

65.  National  Environmental  Education. 


TITLE  21-FOOD  AND  DRUGS 


1. 

2. 
3. 

4, 


5A. 
6. 


8. 
9. 
10. 
11. 

12. 
13. 
14. 

15. 
16. 

17. 

18. 

19. 
20. 


Adulterated  or  Misbranded  Foods  or 
Drugs. 

Teas. 

Filled  Milk. 

Animals,  Meats,  and  Meat  and  Dairy 
Products. 

Viruses,  Serums,  Toxins,  Antitoxins,  and 
Analogous  Products. 

Bureau  of  Narcotics  [Omitted]. 

Narcotic  Drugs  [Repealed  or  Trans- 
ferred]. 

Practice  of  Pharmacy  and  Sale  of  Poisons 
in  Consular  Districts  in  China. 

Narcotic  Farms  [Repealed]. 

Federal  Food,  Drug,  and  Cosmetic  Act. 

Poultry  and  Poultry  Products  Inspection. 

Manufacture  of  Narcotic  Drugs  [Re- 
pealed]. 

Meat  Inspection. 

Drug  Abuse  Prevention  and  Control. 

Alcohol  and  Drug  Abuse  Educational  Pro- 
grams and  Activities  [Repealed]. 

Egg  Products  Inspection. 

Drug  Abuse  Prevention,  Treatment,  and 
Rehabilitation. 

National  Drug  Enforcement  Policy  [Re- 
pealed]. 

President's  Media  Commission  on  Alcohol 
and  Drug  Abuse  Prevention. 

Pesticide  Monitoring  Improvements. 

National  Drug  Control  Program. 
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TITLE     22— FOREIGN     RELATIONS     AND 
INTERCOURSE 

Chap. 

1.  Diplomatic  and  Consular  Service  General- 

ly [Repealed,  Transferred,  or  Omitted]. 

2.  Consular  Courts  [Repealed  or  Omitted]. 

3.  United  States  Court  for  China  [Repealed 

or  Omitted]. 

4.  Passports. 

5.  Preservation  of  Friendly  Foreign  Rela- 

tions  Generally    [Repealed   or   Trans- 
ferred]. 

6.  Foreign  Diplomatic  and  Consular  Offi- 

cers. 

7.  International  Bureaus,  Congresses,  etc. 

8.  Foreign  Service  Buildings. 

9.  Foreign  Wars,  War  Materials,  and  Neu- 

trality. 

10.  Hemispheral  Relations. 

11.  Foreign  Agents  and  Propaganda. 

12.  Claims  Commissions  [Omitted]. 

13.  Service     Courts     of     Friendly     Foreign 

Forces. 

14.  Foreign  Service   [Repealed,  Omitted,  or 

Transferred]. 
14A.  Foreign    Service     Information    Officers 
Corps  [Repealed]. 

15.  The  Republic  of  the  Philippines. 

16.  Greek  and  Turkish  Assistance  [Repealed]. 

17.  Relief  Aid  to  War-Devastated  Countries 

[Repealed]. 

18.  United  States  Information  and  Education- 

al Exchange  Programs. 

19.  Foreign  Assistance  Program  [Repealed]. 

20.  Mutual  Defense  Assistance  Program  [Re- 

pealed or  Omitted]. 
20A,  Mutual  Defense  Assistance  Control  Pro- 
gram [Omitted]. 

21.  Settlement  of  International  Claims. 
21  A.  Settlement  of  Investment  Disputes. 

22.  Mutual  Security  Assistance  [Repealed]. 

23.  Protection  of  Citizens  Abroad. 

24.  Mutual  Security  Program. 
24A.  Middle  East  Peace  and  Stability. 

25.  Protection  of  Vessels  on  the  High  Seas 

and  in  Territorial  Waters  of  Foreign 
Countries. 

26.  Armed  Forces  Participation  in  Interna- 

tional   Amateur    Sports    Competitions 
[Repealed]. 

27.  International    Cultural    Exchange     and 

Trade  Fair  Participation  [Repealed]. 

28.  International  Atomic  Energy  Agency  Par- 

ticipation. 

29.  Cultural  and  Technical  Interchange  Cen- 

ters. 
29A.  Inter-American      Cultural      and      Trade 
Center. 

30.  International  Cooperation  in  Health  and 

Medical  Research. 

3 1 .  International  Travel. 

32.  Foreign  Assistance. 

33.  Mutual    Educational    and    Cultural    Ex- 

change Program. 

34.  The  Peace  Corps. 
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35. 

36. 

37. 

38. 

39. 

40. 

41. 

42. 
43. 
44. 
45. 

46. 

46A. 

47. 
48. 
49. 

50. 

51. 
52. 
53. 

53A. 
53B. 

54. 
55. 

56. 
57. 

58. 
59. 
60. 
61. 
62. 
63. 

64. 

65. 


Arms  Control  and  Disarmament. 

Migration  and  Refugee  Assistance. 

Foreign  Gifts  and  Decorations. 

Department  of  State. 

Arms  Export  Control. 

International  Expositions. 

Study  Commission  Relating  to  Foreign 

Policy  [Omitted]. 
International  Economic  Policy  [Omitted]. 
International  Broadcasting. 
Japan-United  States  Friendship. 
Commission  on  Security  and  Cooperation 

in  Europe. 
International  Investment  and  Trade  in 

Services  Survey. 
Foreign  Direct  Investment  and  Interna- 
tional Financial  Data. 
Nuclear  Non-Prolif  eration. 
Taiwan  Relations. 
Support  of  Peace  Treaty  Between  Egypt 

and  Israel. 
Institute  for  Scientific  and  Technological 

Cooperation. 
Panama  Canal. 
Foreign  Service. 
Authorities  Relating  to  the  Regulation  of 

Foreign  Missions. 
Disposition  of  Personal  Property  Abroad. 
Foreign  Relations  of  the  United  States 

Historical  Series. 
Private  Organization  Assistance. 
Soviet-Eastern   European   Research    and 

Training. 
United  States  Institute  of  Peace. 
United  States  Scholarship  Program  for 

Developing  Countries. 
Diplomatic  Security. 
Fascell  Fellowship  Program. 
Anti- Apartheid  Program. 
Anti-Terrorism— PLO, 
International  Financial  Policy. 
Support  for  East  European  Democracy 

(SEED). 
United  States  Response  to  Terrorism  Af- 
fecting Americans  Abroad. 
Control  and  Elimination  of  Chemical  and 

Biological  Weapons. 


TITLE  23-HIGHWAYS 

1.  Federal- Aid  Highways. 

2.  Other  Highways. 

3.  General  Provisions. 

4.  Highway  Safety. 

5.  [Repealed]. 


TITLE  24— HOSPITALS  AND  ASYLUMS 

1.  Navy  Hospitals,  Naval  Home,  Army  and 

Navy  Hospital,  and  Hospital  Relief  for 
Seamen  and  Others. 

2.  Soldiers'  and  Airmen's  Home  [Repealed]. 
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TITLE    24-HOSPITALS    AND    ASYLUMS- 
Continued 

Chap. 

3.  National   Home  for  Disabled  Volunteer 

Soldiers. 

4.  Saint  Elizabeths  Hospital. 

5.  Columbia  Institution  for  the  Deaf  [Omit- 

ted]. 

6.  Preedmen's  Hospital  [Omitted]. 

7.  National  Cemeteries. 

7A.     Private  and  Commercial  Cemeteries  [Re- 
pealed]. 

8.  Gorgas  Hospital. 

9.  Hospitalization  of  Mentally  111  Nationals 

Returned  Prom  Poreign  Countries. 

10.  Armed  Porces  Retirement  Home. 


TITLE  25— INDIANS 

1.  Bureau  of  Indian  Affairs. 

2.  Officers  of  Indian  Affairs. 

2A.    Indian  Claims  Commission  [Omitted  or 
Repealed]. 

3.  Agreements  With  Indians. 

4.  Performance  by  United  States  of  Obliga- 

tions to  Indians. 

5.  Protection  of  Indians. 

6.  Government  of  Indian  Country  and  Res- 

ervations. 

7.  Education  of  Indians. 

7A.    Promotion  of  Social  and  Economic  Wel- 
fare. 

8.  Rights-of-Way  Through  Indian  Lands. 

9.  Allotment  of  Indian  Lands. 

10.  Descent  and  Distribution;  Heirs  of  Allot- 

tee. 

11.  Irrigation  of  Allotted  Lands. 

12.  Lease,  Sale,  or  Surrender  of  Allotted  or 

Unallotted  Lands. 

13.  Ceded  Indian  Lands  [Transferred]. 

14.  Miscellaneous. 

15.  Constitutional  Rights  of  Indians. 

16.  Distribution  of  Judgment  Punds. 

17.  Pinancing  Economic  Development  of  Indi- 

ans and  Indian  Organizations. 

18.  Indian  Health  Care. 

19.  Indian  Claims  Settlements  With  States. 

20.  Tribally  Controlled  Community  College 

Assistance. 

21.  Indian  Child  Welfare. 

22.  Education  Programs  of  Bureau  of  Indian 

Affairs. 

23.  Development     of     Tribal     Mineral     Re- 

sources. 

24.  Indian  Land  Consolidation. 

25.  Old  Age  Assistance  Claims  Settlement. 

26.  Indian  Alcohol  and  Substance  Abuse  Pre- 

vention and  Treatment. 

27.  Tribally  Controlled  School  Grants. 

28.  Indian  Education  Program. 

29.  Indian  Gaming  Regulation. 

30.  Indian  Law  Enforcement  Reform. 
3L     Native  American  Languages. 


Chap. 
32. 

33. 

34. 


Native  American  Graves  Protection  and 
Repatriation. 

National  Indian  Porest  Resources  Man- 
agement. 

Indian  Child  Protection  and  Pamily  Vio- 
lence Prevention. 


TITLE  26— INTERNAL  REVENUE  CODE 

SUBTITLE  A— INCOBIE  TAXES 

1.  Normal  Taxes  and  Surtaxes. 

2.  Tax  on  Self -Employment  Income. 

3.  Withholding    of    Tax    on    Nonresident 

Aliens  and  Poreign  Corporations. 

4.  Rules  Applicable  to  Recovery  of  Excessive 

Profits  on  Government  Contracts  [Re- 
pealed]. 

5.  Tax  on  Transfers  To  Avoid  Income  Tax. 

6.  Consolidated  Returns. 

SUBTITLE  B—ESTATE  AND  GIFT  TAXES 

11.  Estate  Tax. 

12.  Gift  Tax. 

13.  Tax  on  Generation  Skipping  Transfers. 

14.  Special  Valuation  Rules. 

SUBTITLE  C— EMPLOYMENT  TAXES 

21.  Pederal  Insurance  Contributions  Act. 

22.  Railroad  Retirement  Tax  Act. 

23.  Pederal  Unemplosnnent  Tax  Act. 

23A.  Railroad  Unemplojmient  Repayment  Tax. 

24.  Collection  of  Income  Tax  at  Source  on 

Wages. 

25.  General  Provisions  Relating  to  Employ- 

ment Taxes. 

SUBTITLE  D— MISCELLANEOUS  EXCISE  TAXES 

3 1 .  Retail  Excise  Taxes. 

32.  Manufacturers  Excise  Taxes. 

33.  Pacilities  and  Services. 

34.  Policies  Issued  by  Poreign  Insurers. 

35.  Taxes  on  Wagering. 

36.  Certain  Other  Excise  Taxes. 

37.  Sugar  [Repealed]. 

38.  Environmental  Taxes. 

39.  Registration-Required  Obligations. 

40.  General  Provisions  Relating  to  Occupa- 

tional Taxes. 

4 1 .  Public  Charities. 

42.  Private  Poundations  and  Certain  Other 

Tax-Exempt  Organizations. 

43.  Qualified  Pension.  Etc..  Plans. 

44.  Qualified  Investment  Entities. 

45.  Windfall  Profit  Tax  on  Domestic  Crude 

Oil  [Repealed]. 

46.  Golden  Parachute  Payments. 

47.  Certain  Group  Health  Plans. 

SUBTITLE  E—ALCOHOL.  TOBACCO.  AND  CERTAIN 
OTHER  EXCISE  TAXES 

51.  Distilled  Spirits.  Wines,  and  Beer. 

52.  Cigars.    Cigarettes.    Smokeless    Tobacco, 

Pipe  Tobacco,  and  Cigarette  Papers  and 
Tubes. 
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TITLE    26— INTERNAL    REVENUE    CODE- 
Continued 
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Chap. 
53. 


54. 


Machine  Guns,  Destructive  Devices,  and 

Certain  Other  Firearms. 
Greenmail. 


SUBTITLE  F— PROCEDURE  AND  ADMINISTRATION 


6L 

62. 
63. 
64. 
65. 
66. 
67. 
68. 

69. 
70. 
71. 
72. 
73. 
74. 
75. 
76. 
77. 
78. 

79. 
80. 


Information  and  Returns. 
Time  and  Place  for  Paying  Tax. 


Collection. 

Abatements,  Credits,  and  Refunds. 

Limitations. 

Interest. 

Additions      to      the      Tax,      Additional 

Amounts,  and  Assessable  Penalties. 
General  Provisions  Relating  to  Stamps. 
Jeopardy,  Receiverships,  Etc. 
Transferees  and  Fiduciaries. 
Licensing  and  Registration. 
Bonds. 

Closing  Agreements  and  Compromises. 
Crimes,  Other  Offenses,  and  Forfeitures. 
Judicial  Proceedings. 
Miscellaneous  Provisions. 
Discovery  of  Liability  and  Enforcement  of 

Title. 
Definitions. 
General  Rules. 


SUBTITLE  G — THE  JOINT  COMMITTEE  ON  TAXATION 

91.  Organization    and    Membership    of    the 

Joint  Committee. 

92.  Powers  and  Duties  of  the  Joint  Commit- 

tee. 

SUBTITLE  H— FINANCING  OF  PRESIDENTIAL 
ELECTION  CAMPAIGNS 

95.  Presidential  Election  Campaign  Fund. 

96.  Presidential  Primary  Matching  Payment 

Account. 


98. 


SUBTITLE  I — TRUST  FUND  CODE 

Trust  Fund  Code. 


TITLE  27— INTOXICATING  LIQUORS 

1.  General  Provisions  [Repealed]. 

2.  Prohibition    of    Intoxicating    Beverages 

[Repealed,  Omitted,  or  Transferred]. 
2A.    Beer,  Ale,  Porter,  and  Similar  Fermented 
Liquor  [Repealed  or  Omitted]. 

3.  Industrial  Alcohol  [Omitted]. 

4.  Penalties  [Repealed]. 

5.  Prohibition  Reorganization  Act  of  1930 

[Repealed]. 

6.  Transportation  in  Interstate  Commerce. 

7.  Liquor  Ijaw  Repeal  and  Enforcement  Act 

[Omitted]. 

8.  Federal  Alcohol  Administration  Act. 

9.  Liquor   Enforcement   Act   of    1936    [Re- 

pealed]. 


TITLE  28— JUDICIARY  AND  JUDICIAL  PRO- 
CEDURE 

PART  I— ORGANIZATION  OF  COURTS 
Chap. 

I.  Supreme  Court. 

3.  Courts  of  Appeals. 

5.  District  Courts. 

6.  Bankruptcy  Judges. 

7.  United  States  Claims  Court. 
9.  [Repealed]. 

II.  Court  of  International  Trade. 

13.     Assignment  of  Judges  to  Other  Courts. 

15.     Conferences  and  Councils  of  Judges. 

17.  Resignation  and  Retirement  of  Justices 
and  Judges. 

19.     Distribution  of  Reports  and  Digests. 

21.  General  Provisions  Applicable  to  Courts 
and  Judges. 

23.  Civil  Justice  Expense  and  Delay  Reduc- 
tion Plans. 

PART  II— DEPARTBfENT  OF  JUSTICE 

31.  The  Attorney  General. 

33.  Federal  Bureau  of  Investigation. 

35.  United  States  Attorneys. 

37.  United  States  Marshals  Service. 

39.  United  States  Trustees. 

40.  Independent  Counsel. 

PART  III— COURT  OFFICERS  AND  EMPLOYEES 

41.  Administrative  Office  of  United  States 

Courts. 

42.  Federal  Judicial  Center. 

43.  United  States  Magistrates. 

44.  Arbitration. 

45.  Supreme  Court. 
47.     Courts  of  Appeals. 

49.  District  Courts. 

50.  [Omitted]. 

51.  United  States  Claims  Court. 
53.  [Repealed]. 

55.     Court  of  International  Trade. 

57.  General  Provisions  Applicable  to  Court 

Officers  and  Employees. 

58.  United  States  Sentencing  Commission. 

PART  IV— JURISDICTION  AND  VENUE 

81.  Supreme  Court. 

83.  Courts  of  Appeals. 

85.  District  Courts;  Jurisdiction. 

87.  District  Courts;  Venue. 

89.  District  Courts;  Removal  of  Cases  From 

State  Courts. 

90.  [Omitted]. 

91.  United  States  Claims  Court. 
93.      [Repealed]. 

95.     Court  of  International  Trade. 

97.     Jurisdictional     Immunities     of     Foreign 

States. 
99.     General  Provisions. 

PART  V— PROCEDURE 

III.  General  Provisions. 
113.   Process. 

115.   Evidence;  Docimientary. 
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TITLE  28— JUDICIARY  AND  JUDICIAL  PRO- 
CEDURE—Continued 

PART  V— PROCEDURE— Continued 

Chap. 

117.  Evidence;  Depositions. 

119.  Evidence;  Witnesses. 

121.  Juries;  Trial  by  Jury. 

123.  Fees  and  Costs. 

125.  Pending  Actions  and  Judgments. 

127.  Executions  and  Judicial  Sales. 

129.  Moneys  Paid  Into  Court. 

131.  Rules  of  Courts. 

133.  Review— Miscellaneous  Provisions. 

PART  VI— PARTICULAR  PROCEEDINGS 

151.  Declaratory  Judgments. 

153.  Habeas  Corpus. 

155.  Injimctions;  Three-Judge  Courts. 

157.  Interstate  Commerce  Commission  Orders; 

Enforcement  and  Review. 

158.  Orders  of  Federal  Agencies;  Review. 

159.  Interpleader. 

161.  United  States  as  Party  Generally. 

163.  Fines,  Penalties  and  Forfeitures. 

165.  United  States  Claims  Court  Procedure. 

167.  [Repealed]. 

169.  Court  of  International  Trade  Procedure. 

171.  Tort  Claims  Procedure. 

173.  Attachment  in  Postal  Suits. 

175.  Civil  Commitment  and  Rehabilitation  of 

Narcotic  Addicts. 

176.  Federal  Debt  Collection  Procedure. 


TITLE  29— LABOR 


1. 
2. 

2A. 
3. 

4. 


4A. 

4B. 
4C. 
5. 

6. 

7. 
8. 
9. 
10. 

11. 

12. 
13. 

14. 
15. 


Labor  Statistics. 

Women's  Bureau. 

Children's  Bureau  [Transferred]. 

National  Trade  Unions  [Repealed]. 

Vocational  Rehabilitation  of  Persons  In- 
jured in  Industry  [Repealed  or  Omit- 
ted]. 

Emplojnnent  Stabilization  [Omitted  or 
Repealed]. 

Federal  Employment  Service. 

Apprentice  Labor. 

Labor  Disputes;  Mediation  and  Injimctive 
Relief. 

Jurisdiction  of  Courts  in  Matters  Affect- 
ing Employer  and  Employee. 

Labor-Management  Relations. 

Fair  Labor  Standards. 

Portal-to-Portal  Pay. 

Disclosure  of  Welfare  and  Pension  Plans 
[Repealed]. 

Labor-Management  Reporting  and  Disclo- 
sure Procedure. 

Department  of  Labor. 

Exemplary  Rehabilitation  Certificates 
[Repealed]. 

Age  Discrimination  in  Employment. 

Occupational  Safety  and  Health. 


Chap. 

16.  Vocational  Rehabilitation  and  Other  Re- 

habilitation Services. 

17.  Comprehensive  Employment  and  Train- 

ing Programs  [Repealed]. 

18.  Employee    Retirement    Income    Security 

Program. 

19.  Job  Training  Partnership. 

20.  Migrant      and      Seasonal      Agricultural 

Worker  Protection. 

21.  Helen  Keller  National  Center  for  Deaf- 

Blind  Youths  and  Adults. 

22.  Employee  Polygraph  Protection. 

23.  Worker  Adjustment  and  Retraining  Noti- 

fication. 

24.  Technology  Related  Assistance  for  Indi- 

viduals With  Disabilities. 

25.  Displaced    Homemakers    Self-Sufficiency 

Assistance. 


TITLE  30-MINERAL  LANDS  AND  MINING 

1.  The  Bureau  of  Mines. 

2.  Mineral  Lands  and  Regulations  in  Gen- 

eral. 

3.  Lands  Containing  Coal,  Oil,  Gas,  Salts, 

Asphaltic  Materials,  Sodium,  Sulphur, 
and  Building  Stone. 
3A.     Leases  and  Prospecting  Permits. 

4.  Lease  of  Gold,  Silver,  or  Quicksilver  De- 

posits When  Title  Confirmed  by  Court 
of  Private  Land  Claims. 

5.  Lease  of  Oil  and  Gas  Deposits  in  or  Under 

Railroads  and  Other  Rights-of-Way. 

6.  Synthetic    Liquid    Fuel    Demonstration 

Plants  [Omitted]. 

7.  Lease   of   Mineral   Deposits   Within  Ac- 

quired Lands. 

8.  Development  of  Lignite  Coal  Resources. 

9.  Rare    and   Precious   Metals   Experiment 

Station. 

10.  Coal  Mine  Safety  [Repealed]. 

11.  Mining  Claims  on  Lands  Subject  to  Min- 

eral Leasing  Laws. 

12.  Multiple    Mineral    Development    of    the 

Same  Tracts. 
12 A.  Entry  and  Location  on  Coal  Lands  on  Dis- 
covery of  Source  Material. 

13.  Control  of  Coal-Mine  Fires. 

14.  Anthracite  Mine  Drainage  and  Flood  Con- 

trol. 

15.  Surface  Resources. 

16.  Mineral    Development    of    Lands    With- 

drawn for  Power  Development. 

17.  Exploration   Program    for   Discovery    of 

Minerals. 

18.  Coal  Research  and  Development. 

19.  Lead    and    Zinc    Stabilization    Program 

[Omitted]. 

20.  Conveyances  to  Occupants  of  Unpatented 

Mining  Claims. 

21.  Metal  and  Nonmetallic  Mine  Safety  [Re- 

pealed]. 

22.  Mine  Safety  and  Health. 
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23.  Geothermal  Steam  and  Associated  Geo- 

thermal  Resources. 

24.  Geothermal  Energy  Research,  Develop- 

ment, and  Demonstration. 

25.  Surface  Mining  Control  and  Reclamation. 

26.  Deep  Seabed  Hard  Mineral  Resources. 

27.  Geothermal  Energy. 

28.  Materials  and  Minerals  Policy,  Research, 

and  Development. 

29.  Oil  and  Gas  Royalty  Management. 

30.  National  Critical  Materials  Coimcil. 


TITLE  31-MONEY  AND  FINANCE 
Subtitle  I— General 

I.  Definitions. 

3.       Department  of  the  Treasury. 

5.       Office  of  Management  and  Budget. 

7.       General  Accounting  Office. 

9.       Agency  Chief  Financial  Officers. 

Subtitle  II— The  Bxtdget  Process 

II.  The  Budget  and  Fiscal,  Budget,  and  Pro- 

gram Information. 
13.     Appropriations. 
15.     Appropriation  Accounting. 

Subtitle  III— Financial  Management 
31.     Public  Debt. 

33.     Depositing,  Keeping,  and  Paying  Money. 
35.     Accounting  and  Collection. 

37.  Claims. 

38.  Administrative  Remedies  for  False  Claims 

and  Statements. 

39.  Prompt  Pajnnent. 

Subtitle  IV— Money 
51.     Coins  and  Currency. 
53.     Monetary  Transactions. 

Sxtbtitle  V— General  Assistance 
Administration 

61.  Program  Information. 

62.  Consolidated  Federal  Funds  Report. 

63.  Using  Procurement  Contracts  and  Grant 

and  Cooperative  Agreements. 

65.  Intergovernmental  Cooperation. 

67.  [Repealed]. 

69.  Payment  for  Entitlement  Land. 

71.  Joint  Funding  Simplification. 

73.  Administering  Block  Grants. 

75.  Requirements  for  Single  Audits. 

Subtitle  VI— Miscellaneous 
91.     Government  Corporations. 
93.     Sureties  and  Surety  Bonds. 
95.     Government  Pension  Plan  Protection. 
97.     Miscellaneous. 


TITLE  32— NATIONAL  GUARD 

Chap. 

1.  Organization. 

3.  Personnel. 

5.  Training. 

7.  Service,  Supply,  and  Procurement. 


TITLE  33— NAVIGATION  AND  NAVIGABLE 
WATERS 

1.  Navigable  Waters  Generally. 

2.  International  Rules  for  Navigation  at  Sea 

[Repealed]. 

3.  Navigation  Rules  for  Harbors,  Rivers,  and 

Inland  Waters  Generally. 

4.  Navigation  Rules  for  Great  Lakes  and 

Their  Connecting  and  Tributary  Waters 
[Repealed]. 

5.  Navigation  Rules  for  Red  River  of  the 

North  and  Rivers  Emptying  Into  Gulf 
of  Mexico  and  Tributaries  [Repealed]. 
5A.    Exemption  of  Navy  or  Coast  Guard  Ves- 
sels   Prom    Certain    Navigation    Rules 
[Repealed]. 

6.  General    Duties    of    Ship    Officers    and 

Owners  After  Collision  or  Other  Acci- 
dent [Repealed]. 

7.  Regulations     for     the     Suppression     of 

Piracy. 

8.  Summary    Trials    for    Certain    Offenses 

Against  Navigation  Laws. 

9.  Protection  of  Navigable  Waters  and  of 

Harbor  and  River  Improvements  Gener- 
aUy. 

10.  Anchorage  Grounds  and  Harbor  Regula- 

tions Generally. 

11.  Bridges  Over  Navigable  Waters. 

12.  River  and  Harbor  Improvements  Gener- 

ally. 

13.  Mississippi  River  Commission. 

14.  California  Debris  Commission. 

15.  Flood  Control. 

16.  Lighthouses. 

17.  National  Ocean  Survey. 

18.  Longshore  and  Harbor  Workers'  Compen- 

sation. 

19.  Saint  Lawrence  Seaway. 

20.  Pollution  of  the  Sea  by  Oil. 

21.  International  Regulations  for  Preventing 

Collisions  at  Sea  [Repealed]. 

22.  Sea  Grant  Colleges  and  Marine  Science 

Development. 

23.  Pollution   Control   of  Navigable   Waters 

[Omitted  or  Transferred]. 

24.  Vessel  Bridge-to-Bridge  Communication. 

25.  Ports  and  Waterways  Safety  Program. 

26.  Water  Pollution  Prevention  and  Control. 

27.  Ocean  Dumping. 

28.  Pollution  Casualties  on  the  High  Seas: 

United  States  Intervention. 

29.  Deepwater  Ports. 

30.  International  Regulations  for  Preventing 

Collisions  at  Sea. 
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31.  Ocean  Pollution  Research  and  Develop- 

ment and  Monitoring  Planning. 

32.  Inland  Waterways  Trust  Fund. 

33.  Prevention  of  Pollution  Prom  Ships. 

34.  Inland  Navigational  Rules. 

35.  Artificial  Reefs. 

36.  Water  Resources  Development. 

37.  Organotin  Antifouling  Paint  Control. 

38.  Dumping  of  Medical  Waste  by  Public  Ves- 

sels. 

39.  Shore    Protection    Prom    Municipal    or 

Commercial  Waste. 

40.  Oil  Pollution. 


TITLE  34— NAVY  [REPEALED] 


TITLE  35— PATENTS 

PART  I— PATENT  AND  TRADEMARK  OFFICE 

1.  Establishment,  Officers,  Functions. 

2.  Proceedings  in  the  Patent  and  Trademark 

Office. 

3.  Practice  Before  Patent  and  Trademark 

Office. 

4.  Patent  Fees;  Funding;  Search  Systems. 

PART  II— PATENTABILITY  OF  INVENTIONS  AND 
GRANT  OF  PATENTS 

10.  Patentability  of  Inventions. 

11.  Application  for  Patent. 

12.  Examination  of  Application. 

13.  Review  of  Patent  and  Trademark  Office 

Decisions. 

14.  Issue  of  Patent. 

15.  Plant  Patents. 

16.  Designs. 

17.  Secrecy  of  Certain  Inventions  and  Filing 

Applications  in  Foreign  Coimtry. 

18.  Patent  Rights  in  Inventions  Made  With 

Federal  Assistance. 

PART  III— PATENTS  AND  PROTECTION  OF  PATENT 
RIGHTS 

25.  Amendment  and  Correction  of  Patents. 

26.  Ownership  and  Assignment. 

27.  Government  Interests  in  Patents. 

28.  Infringement  of  Patents. 

29.  Remedies  for  Infringement  of  Patent,  and 

Other  Actions. 

30.  Prior  Art  Citations  to  Office  and  Reexam- 

ination of  Patents. 

PART  IV— PATENT  COOPERATION  TREATY 

35.  Definitions. 

36.  International  Stage. 

37.  National  Stage. 


TITLE  36— PATRIOTIC  SOCIETIES  AND  OB- 
SERVANCES 

Chap. 

1. 

lA. 

IB. 

IC. 

2. 

2A. 

3. 

3A. 

3B. 

4. 

4A. 


American  National  Red  Cross. 
Daughters  of  the  American  Revolution. 
American  Historical  Association. 
Sons  of  the  American  Revolution. 
Boy  Scouts  of  America. 
Girl  Scouts  of  America. 
The  American  Legion. 
United  Spanish  War  Veterans. 
Marine  Corps  League. 
Belleau  Wood  Memorial  Association. 
AMVETS  (American  Veterans  of  World 
War  II,  Korea,  and  Vietnam). 

5.  Grand  Army  of  the  Republic  [Omitted]. 
5A.     Ladies  of  the  Grand  Army  of  the  Repub- 
lic, 

6.  United  States  Blind  Veterans  of  World 

WarL 
6A.    Disabled  American  Veterans. 

7.  American  War  Mothers. 

7A.     Veterans  of  Foreign  Wars  of  the  United 
States. 

8.  American  Battle  Monuments  Commission. 
8A.    The  National  Yeomen  P. 

8B.     Navy  Club  of  the  United  States  of  Amer- 
ica. 

9.  National  Observances. 

10.  Patriotic  Customs. 

11.  Civil  Air  Patrol. 

12.  Reserve  Officers  Association. 

13.  National  Academy  of  Sciences. 

14.  Future  Farmers  of  America. 

15.  Military    Chaplains    Association    of    the 

United  States  of  America. 

16.  American  Society  of  International  Law. 

17.  United  States  Oljmapic  Committee. 

18.  National  Conference  of  State  Societies, 

Washington,  District  of  Columbia. 

19.  Corregidor  Bataan  Memorial  Commission 

[Omitted]. 

20.  National  Conference  on  Citizenship. 

2 1 .  National  Safety  Council. 

22.  Pershing  Hall  Memorial  Fund. 

23.  Board  for  Fundamental  Education. 

24.  Sons  of  Union  Veterans  of  the  Civil  War. 

25.  The  Foundation  of  the  Federal  Bar  Asso- 

ciation. 

26.  National  Fund  for  Medical  Education. 

27.  Legion  of  Valor  of  the  United  States  of 

America,  Inc. 

28.  National  Music  Council. 

29.  Boys  Sz  Girls  Clubs  of  America. 

30.  Presidential  Inaugiu*al  Ceremonies. 

31.  Civil  War  Centennial  Commission  [Omit- 

ted or  Repealed]. 

32.  Veterans  of  World  War  I  of  the  United 

States  of  America. 

33.  The  Congressional  Medal  of  Honor  Socie- 

ty of  the  United  States  of  America. 

34.  Military  Order  of  the  Purple  Heart  of  the 

United  States  of  America. 

35.  Blinded  Veterans  Association. 
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36.  Big  Brothers— Big  Sisters  of  America. 

37.  Jewish   War  Veterans,   U.S.A.,   National 

Memorial,  Inc. 

38.  Blue  Star  Mothers  of  America. 

39.  Agricultural  Hall  of  Fame. 

40.  National  Woman's  Relief  Corps,  Auxiliary 

to  the  Grand  Army  of  the  Republic. 

41.  Naval  Sea  Cadet  Corps, 
41A.  Little  League  Baseball,  Inc. 

42.  Audits  of  Federally  Chartered  Corpora- 

tions. 

43.  Paralyzed  Veterans  of  America. 

44.  United  States  Capitol  Historical  Society. 

45.  United  Service  Organizations,  Inc. 

46.  United  States  Holocaust  Memorial  Coun- 

cU. 

47.  National  Ski  Patrol  System,  Inc. 

48.  Gold  Star  Wives  of  America. 

49.  Italian  American  War  Veterans  of  the 

United  States. 

50.  United    States    Submarine    Veterans    of 

World  War  II. 

51.  American  Council  of  Learned  Societies. 

52.  National  Federation  of  Music  Clubs. 

53.  American  Ex-Prisoners  of  War. 

54.  Former  Members  of  Congress. 

55.  National  Academy  of  Public  Administra- 

tion. 

56.  American  Gold  Star  Mothers,  Inc. 

57.  Polish    Legion    of    American    Veterans, 

U.S.A. 

58.  Catholic   War   Veterans   of   the   United 

States  of  America,  Inc. 

59.  Jewish  War  Veterans  of  the  United  States 

of  America,  Inc. 

60.  Navy  Wives  Clubs  of  America. 

61.  National  Society,  Daughters  of  the  Ameri- 

can Colonists. 

62.  369th  Veterans'  Association. 

63.  Women's  Army  Corps  VeteransV  Associa- 

tion. 

64.  American  Chemical  Society. 

65.  The    American    National    Theater    and 

Academy. 

66.  American  Symphony  Orchestra  League. 

67.  General  Federation  of  Women's  Clubs. 

68.  Pearl  Harbor  Survivors  Association. 

69.  Daughters  of  Union  Veterans  of  the  Civil 

War  1861-1865. 

70.  Vietnam  Veterans  of  America,  Inc. 

71.  Army   and   Navy   Union   of  the   United 

States  of  America. 

72.  Non  Commissioned  Officers  Association 
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National  Council  on  Radiation  Protection 

and  Measurements. 
National  Tropical  Botanical  Garden. 
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II.  Compensation  for  Service-Connected  Dis- 

ability or  Death. 

13.  Dependency  and  Indemnity  Compensa- 
tion for  Service-Connected  Deaths. 

15.  Pension  for  Non-Service-Connected  Dis- 
ability or  Death  or  for  Service. 

17.  Hospital,  Nursing  Home,  Domiciliary,  and 
Medical  Care. 

19.     Insurance. 
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37.  Housing  and  Small  Business  Loans. 
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PART  IV— MAIL  MATTER 

Nonmailable  Matter. 
Penalty  and  Franked  Mail. 
Armed  Forces  and  Free  Postage. 
Postal  Rates,  Classes,  and  Services. 


PART  V— TRANSPORTATION  OF  MAIL 

50.      General. 
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3.  Public  Buildings  and  Works  Generally. 

4.  The  Public  Property. 

5.  Hours   of   Labor   and   Safety   on   Public 

Works. 
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Appendix— Appalachian  Regional  Development 

Act  of  1965. 
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or  Repealed]. 

29.  Juvenile  Delinquency  and  Youth  Offenses 

Control  [Omitted]. 

30.  Manpower    Development    and    Training 

Program  [Repealed]. 
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Omitted]. 


TABLE  OP  TITLES  AND  CHAPTERS 


Page  XXX 


TITLE  42— THE  PUBLIC  HEALTH  AND  WEL- 
FARE—Continued 


Chap. 
49. 
50. 
51. 


52. 

52A. 
53. 

54. 

55. 
56. 
57. 
58. 

59. 

60. 

61. 


62. 
63. 
64. 

65. 
66. 
67. 

68. 
69. 
70. 

71. 
72. 

73. 
74. 

75. 

76. 

77. 
78. 
79. 

80. 
81. 

82. 
83. 
84. 
85. 
86. 


National  Housing  Partnerships. 
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Public  Works  Employment. 

Energy  Conservation  and  Resource  Re- 
newal. 
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94.  Low-Income  Energy  Assistance. 

95.  United  States  Synthetic  Fuels  Corpora- 
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TITLE  45— RAILROADS 


1. 


2. 
3. 
4. 
5. 


Safety  Appliances  and  Equipment  on 
Railroad  Engines  and  Cars,  and  Protec- 
tion of  Employees  and  Travelers. 

Liability  for  Injuries  to  Employees. 

Hours  of  Service  of  Employees. 

Care  of  Animals  in  Transit. 

Government- Aided  Railroads. 
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CONSTITUTION  OF  THE  UNITED  STATES  OF  AMERICA— 1787 

Article  [XXVII.]  New  Mexico,  February  14,  1986;  Indiana,  February  24, 

No  law,  varying  the  compensation  for  the  \ll^.  ^^.l^I^^^^Z  ??^  io^«^7^V'^.^^^%^tS?^^^i?' 

qprvirp«5  of  thP  Rpnatnin;  nnd  T?PnrP«5PntntivP«i  ^^^^'  Montana,  March  17,  1987;  Connecticut.  May  13, 

services  oi  tne  senators  ana  Kepresentatives,  1937;  v^isconsin,  July  15.  1987;  Georgia,  February  2, 

shall  take  effect,  until  an  election  of  Represent-  igss;  west  Virginia,  March  10, 1988;  Louisiana.  July  7. 

atives  shall  have  intervened.  1988;  lowa.  February  9,  1989;  Idaho.  March  23.  1989; 

Proposal  and  Ratification  Nevada,  April  26.  1989;  Alaska.  May  6.  1989;  Oregon. 

PROPOSAL  and  ratification  ^^^  ^^  ^^gg.  Mi^n^sota.  May  22. 1989;  Texas.  May  25, 

This  amendment,  being  the  second  of  twelve  articles  1989;  Kansas,  April  5,  1990;  Florida,  May  31,  1990; 

proposed  by  the  First  Congress  on  Sept.  25,  1789.  was  North  Dakota.  March  25.  1991;  Alabama.  May  5.  1992; 

declared  by  the  Archivist  of  the  United  States  on  May  Missouri,  May  5,  1992;  Michigan,  May  7,  1992;  New 

18,  1992,  to  have  been  ratified  by  the  legislatures  of  40  Jersey,  May  7, 1992. 

of  the  50  States.  Ratification  was  completed  on  May  7, 1992. 

This   amendment   was   ratified   by   the   following  The  amendment  was  subsequently  ratified  by  nii- 

States:  Maryland.  December  19.  1789;  North  Carolma,  nois  on  May  12  1992 
December  22.  1789;  South  Carolina.  January  19.  1790; 

Delaware.  January  28.  1790;  Vermont.  November  3.  Certification  of  Validity 

1791;  Virginia.  December  15.  1791;  Ohio.  May  6,  1873;  ^certification  of  validity 

Wyoming.  March  6.  1978;  Maine.  April  27.  1983;  Colo-  Publication  of  the  certifying  statement  of  the  Archi- 

rado.  April  22.  1984;  South  Dakota.  February  21,  1985;  vist  of  the  United  States  that  the  amendment  had 

New  Hampshire.  March  7.  1985;  Arizona,  April  3,  1985;  become  valid  was  made  on  May  18,  1992,  F.R.  Doc. 

Tennessee,  May  23,  1985;  Oklahoma,  July  10,  1985;  92-11951,  57  F.R.  21187. 
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THE  CODE  OF  LAWS  OF  THE  UNITED  STATES 

OF  AMERICA 


TITLE  1— GENERAL  PROVISIONS 

This  title  was  enacted  by  act  July  30, 1947,  ch,  388,  §  1,  61  Stat  633 


CHAPTER  2— ACTS  AND  RESOLUTIONS;  FOR- 
MALITIES  OF  ENACTMENT;  REPEALS;  SEAL- 
ING OF  INSTRUMENTS 

§  106.  Printing  bills  and  joint  resolutions 

Printed  Enrolljients  Prepared  After  Enactment 

Pub.  L.  101-497,  Oct.  31,  1990,  104  Stat.  1205.  provid- 
ed that: 

"SECTION  1.  WAIVER  OF  REQUIREMENT  FOR 
PARCHMENT  PRINTING  OP  ENROLLMENT 
OF  CERTAIN  MEASURES. 

"(a)  WAivER.--The  provisions  of  sections  106  and  107 
of  title  1,  United  States  Code,  are  waived  with  respect 
to  the  printing  (on  parchment  or  otherwise)  of  the  en- 
rollment of  S.  2830  [Pub.  L.  101-624,  Nov.  28,  1990,  104 
Stat.  3359]. 

"(b)  Certification  of  Enrollment  by  the  Secretary 
OF  THE  Senate.— The  enrollment  of  S.  2830  shall  be  in 
such  form  as  the  Secretary  of  the  Senate  certifies  to 
be  a  true  enrollment. 

"SEC.  2.  SUBSEQUENT  PREPARATION  AND  CER- 
TIFICATION OF  PRINTED  ENROLLMENT, 
"(a)  Preparation.— 

"(1)  In  general.— If  S.  2830  is  presented  to  the 
President  in  the  form  of  a  hand  enrollment  pursu- 
ant to  the  authority  of  section  1,  then  upon  the  en- 
actment of  that  bill  the  Secretary  of  the  Senate 
shall  prepare  a  printed  enrollment  of  the  bill  as  in 
the  case  of  a  bill  to  which  sections  106  and  107  of 
title  1,  United  States  Code,  apply. 

"(2)  Typographical  corrections.— A  printed  en- 
rollment prepared  pursuant  to  paragraph  (1)  may,  in 
order  to  conform  to  customary  style  for  printed 
laws,  include  corrections  in  indentation,  type  face, 
and  type  size  and  may  include  notations  (in  the  mar- 
gins or  as  otherwise  appropriate)  of  obvious  errors  in 
spelling  or  pimctuation  in  the  hand  enrollment. 
"(b)  Transmittal  to  President.— A  printed  enroll- 
ment prepared  pursuant  to  subsection  (a),  after  being 
certified  by  the  Secretary  of  the  Senate  to  be  a  correct 
printing  of  the  hand  enrollment,  shall  be  signed  by 
the  presiding  officer  of  each  House  of  Congress  and 
transmitted  to  the  President. 

"(c)  Certification  by  President;  Preservation  in 
Archives.— Upon  certification  by  the  President  that  a 
printed  enrollment  transmitted  pursuant  to  subsection 
(b)  is  a  correct  printing  of  the  hand  enrollment,  such 
printed  enrollment  shall  be  transmitted  to  the  Archi- 
vist of  the  United  States,  who  shall  preserve  it  with 
the  hand  enrollment. 

"(d)  Publication  of  Law.— In  preparing  the  bill  or 
joint  resolution  for  publication  in  slip  form  and  in  the 
United  States  Statutes  at  Large  pursuant  to  section 


112  of  title  1,  United  States  Code,  the  Archivist  of  the 
United  States  shall  use  the  printed  enrollment  certi- 
fied by  the  President  under  subsection  (c)  in  lieu  of 
the  hand  enrollment. 

"SEC.  3.  DEFINITIONS. 
"As  used  in  this  resolution: 

"(1)  [sic]  Hand  enrollment.— The  term  'hand  en- 
rollment' means  the  enrollment,  as  authorized  by 
section  1,  of  a  bill  or  joint  resolution  for  present- 
ment to  the  President  in  a  form  other  than  the 
printed  form  required  by  sections  106  and  107  of 
title  1,  United  States  Code." 

Pub.  L.  101-466,  Oct.  27.  1990.  104  Stat.  1084,  provid- 
ed that: 

"SECTION  1.  WAIVER  OF  REQUIREMENT  FOR 
PARCHMENT  PRINTING  OF  ENROLLMENT 
OF  CERTAIN  MEASURES.  * 

"(a)  Waiver.— The  provisions  of  sections  106  and  107 
of  title  1,  United  States  Code,  are  waived  with  respect 
to  the  printing  (on  parchment  or  otherwise)  of  the  en- 
rollment of  any  reconciliation  bill,  appropriation  bill, 
or  continuing  resolution  of  the  One  Himdred  First 
Congress  presented  to  the  President  after  the  enact- 
ment of  this  joint  resolution  [Oct.  27, 1990]. 

"(b)  Certification  of  Enrollment  by  Committee  on 
House  Administration.— The  enrollment  of  any  such 
bill  or  joint  resolution  shall  be  in  such  form  as  the 
Committee  on  House  Administration  of  the  House  of 
Representatives  certifies  to  be  a  true  enrollment. 

"SEC.  2.  SUBSEQUENT  PREPARATION  AND  CER- 
TIFICATION OF  PRINTED  ENROLLMENT, 
"(a)  Preparation.— 

"(1)  In  general.— If  a  reconciliation  bill,  appropria- 
tion bill,  or  continuing  resolution  is  presented  to  the 
President  in  the  form  of  a  hand  enrollment  pursu- 
ant to  the  authority  of  section  1,  then  upon  the  en- 
actment of  that  bill  or  joint  resolution  the  Clerk  of 
the  House  of  Representatives  shall  prepare  a  printed 
enrollment  of  the  bill  or  joint  resolution  as  in  the 
case  of  a  bill  or  joint  resolution  to  which  sections  106 
and  107  of  title  1.  United  States  Code,  apply. 

"(2)  Typographical  corrections.— A  printed  en- 
rollment prepared  pursuant  to  paragraph  (1)  may.  in 
order  to  conform  to  customary  style  for  printed 
laws,  include  corrections  in  indentation,  type  face, 
and  type  size  and  may  include  notations  (in  the  mar- 
gins or  as  otherwise  appropriate)  of  obvious  errors  in 
spelling  or  punctuation  in  the  hand  enrollment. 
"(b)  Transmittal  to  President.— A  printed  enroll- 
ment prepared  pursuant  to  subsection  (a),  after  being 
certified  by  the  Committee  on  House  Administration 
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of  the  House  of  Representatives  to  be  a  correct  print- 
ing of  the  hand  enroUment.  shall  be  signed  by  the  pre- 
siding officer  of  each  Hoiise  of  Congress  and  transmit- 
ted to  the  President. 

"(c)  Certification  by  President;  Preservation  in 
Archives.— Upon  certification  by  the  President  that  a 
printed  enrollment  transmitted  pursuant  to  subsection 
(b)  is  a  correct  printing  of  the  hand  enrollment,  such 
printed  enrollment  shall  be  transmitted  to  the  Archi- 
vist of  the  United  States,  who  shall  preserve  it  with 
the  hand  enrollment. 

"(d)  Publication  of  Law.— In  preparing  the  bill  or 
joint  resolution  for  publication  in  slip  form  and  in  the 
United  States  Statutes  at  Large  piu^uant  to  section 
112  of  title  1,  United  States  Code,  the  Archivist  of  the 
United  States  shall  use  the  printed  enrollment  certi- 
fied by  the  President  under  subsection  (c)  in  lieu  of 
the  hand  enrollment. 

"SEC.  3.  DEFINITIONS. 
"As  used  in  this  resolution: 

"(1)  Reconciliation  bill.— The  term  'reconcilia- 
tion bill'  means  a  bill  to  provide  for  reconciliation 
pursuant  to  section  4  of  the  concurrent  resolution  on 
the  budget  for  fiscal  year  1991. 

"(2)  Appropriation  bill.— The  term  'appropriation 
biir  means  a  general  appropriation  bill  making  ap- 
propriations for  the  fiscal  year  ending  September  30, 
1991. 

"(3)  Continuing  resolution.— The  term  'continu- 
ing resolution'  means  a  joint  resolution  making  con- 
tinuing appropriations  for  the  fiscal  year  1991. 

"(4)  Hand  enrollment.— The  term  'hand  enroll- 
ment' means  the  enrollment,  as  authorized  by  sec- 
tion 1,  of  a  bill  or  joint  resolution  for  presentment  to 
the  President  in  a  form  other  than  the  printed  form 
required  by  sections  106  and  107  of  title  1,  United 
States  Code." 

Certification  op  Printed  Enrollments  of  Certain 
Public  Laws 

Memorandum  of  the  President  of  the  United  States, 
Jan.  10. 1991,  56  P.R.  1481,  provided: 

Memorandum  for  the  Archivist  of  the  United  States 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  laws  of  the  United  States,  including 
Section  301  of  Title  3  of  the  United  States  Code,  I 
hereby  authorize  you  to  ascertain  whether  the  printed 
enrollment  of  H.R.  5835.  the  Omnibus  Budget  Recon- 
ciliation Act  of  1990  (Public  Law  101-508),  approved 
on  November  5.  1990.  is  a  correct  printing  of  the  hand 
enrollment  and  if  so  to  make  on  my  behalf  the  certifi- 
cation specified  in  Section  2(c)  of  H.J.  Res.  682  (Public 
Law  101-466)  [set  out  as  a  note  above]. 

Attached  is  the  printed  enrollment  that  was  received 
at  the  White  House  on  January  7, 1991. 

This  memorandum  shall  be  published  in  the  Federal 
Register. 

George  Bush. 


CHAPTER  3— CODE  OF  LAWS  OF  UNITED 
STATES  AND  SUPPLEMENTS;  DISTRICT  OF 
COLUMBIA  CODE  AND  SUPPLEMENTS 

§  204.  Codes  and  Supplements  as  evidence  of  the  laws 
of  United  States  and  District  of  Columbia;  cita- 
tion of  Codes  and  Supplements 

United  States  Code  Titles  as  Positive  Law 

The  following  titles  of  the  United  States  Code  were 
enacted  into  positive  law  by  the  acts  enumerated 
below: 

Title  1,  General  Provisions— Act  July  30.  1947,  eh. 
388,  §  1,  61  Stat.  633. 

Title  3,  The  President-Act  June  25,  1948,  eh.  644, 
§  1,  62  Stat.  672. 

Title  4,  Flag  and  Seal.  Seat  of  Government,  and  the 
States— Act  July  30, 1947,  ch.  389,  §  1,  61  Stat.  641. 

Title  5,  Government  Organization  and  Employees- 
Pub.  L  89-554,  §  1,  Sept.  6.  1966,  80  Stat.  378. 

Title  6,  Surety  Bonds— Act  July  30, 1947.  ch.  390,  §  1, 
61  Stat.  646,  as  amended  June  6.  1972,  Pub.  L.  92-310, 
title  II,  §  203(4),  86  Stat.  202,  and  repealed  Sept.  13. 
1982,  Pub.  L  97-258,  §  5(b).  96  Stat.  1068,  1085.  See. 
now.  Title  31,  Money  and  Finance. 

Title  9,  Arbitration— Act  July  30,  1947.  ch.  392.  §  1. 
61  Stat.  669. 

Title  10.  Armed  Forces— Act  Aug.  10.  1956,  ch.  1041, 
§  1.  70A  Stat.  1. 

Title  11.  Bankruptcy-Pub.  L.  95-598.  title  I,  1 101. 
Nov.  6.  1978.  92  Stat.  2549. 

Title  13.  Census— Act  Aug.  31.  1954.  ch.  1158,  68  Stat. 
1012. 

Title  14,  Coast  Guard— Act  Aug.  4,  1949,  ch.  393,  §  1. 
63  Stat.  495. 

Title  17,  Copyrights— Act  July  30,  1947.  ch.  391.  §  1, 
61  Stat.  652,  as  amended  Oct.  19,  1976,  Pub.  L.  94-553, 
title  I.  §  101.  90  Stat.  2541. 

Title  18,  Crimes  and  Criminal  Procedure— Act  June 
25.  1948.  ch.  645.  §  1.  62  Stat.  683. 

Title  23.  Highways— Pub.  L  85-767,  §  1,  Aug.  27. 
1958,  72  Stat.  885. 

Title  28,  Judiciary  and  Judicial  Procedure— Act  June 
25.  1948.  ch.  646.  §  1,  62  Stat.  869. 

Title  31.  Money  and  Finance-Pub.  L  97258,  §  1. 
Sept.  13. 1982.  96  Stat.  877. 

Title  32,  National  Guard— Act  Aug.  10,  1956,  ch. 
1041,  §  2,  70A  Stat.  596. 

Title  34,  Navy— See  Title  10,  Armed  Forces. 

Title  35,  Patents-Act  July  19,  1952,  ch.  950,  §  1.  66 
Stat.  792. 

Title  37,  Pay  and  Allowances  of  the  Uniformed  Serv- 
ices-Pub. L.  87-649,  §  1.  Sept.  7, 1962.  76  Stat.  451. 

Title  38,  Veterans'  Benefits— Pub.  L.  85-857,  §1. 
Sept.  2,  1958,  72  Stat.  1105. 

Title  39,  Postal  Service— Pub.  L.  86-682,  §  1,  Sept.  2. 
1960.  74  Stat.  578.  as  revised  Pub.  L  91-375.  §  2.  Aug. 
12.  1970.  84  Stat.  719. 

Title  44.  Public  Printing  and  Documents— Pub.  L. 
90-620.  §  1.  Oct.  22.  1968.  82  Stat.  1238. 

Title  46.  Shipping-Pub.  L.  98-89.  §  1.  Aug.  26.  1983. 
97  Stat.  500;  Pub.  L.  99-509.  title  V,  subtitle  B.  §  5101. 
Oct.  21,  1986,  100  Stat.  1913;  Pub.  L  100-710.  title  I, 
§  102.  Nov.  23.  1988,  102  Stat.  4739. 

Title  49.  Transportation— Pub.  L.  95-473.  §  1.  Oct.  17. 
1978.  92  Stat.  1337;  Pub.  L.  97-449,  §  1,  Jan.  12.  1983.  96 
Stat.  2413. 
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Citizens'  Commission  on  Public  Serv- 
ice and  Compensation 351 

21.  Civic  Achievement  Award  Program  in 
Honor  of  Office  of  Speaker  of 
House  of  Representatives  [Repealed]       1001 

23.        Government  Employee  Rights 1201 

CHAPTER  2— ORGANIZATION  OF  CONGRESS 


Sec. 
29d. 


30a. 


Committee  on  Standards  of  Official  Conduct 
of  House  of  Representatives. 

(a)  Omitted. 

(b)  Committee  composition. 

(c)  Investigative  subcommittees. 

(d)  Adjudicatory  subcommittees. 

(e)  to  (h)  Omitted. 

(i)  Advice  and  education, 
(j)  Effective  date. 
Jury  duty  exemption  of  elected  officials  of 
legislative  branch. 


§  29d.  Committee  on  Standards  of  Official  Conduct  of 
House  of  Representatives 

(a)  Omitted 

(b)  Committee  composition 

The  respective  party  caucus  or  conference  of 
the  House  of  Representatives  shall  each  nomi- 
nate to  the  House  of  Representatives  at  the  be- 
ginning of  each  Congress  7  members  to  serve  on 
the  Committee  on  Standards  of  Official  Con- 
duct. 

(c)  Investigative  subcommittees 

The  Committee  on  Standards  of  Official  Con- 
duct shall  adopt  rules  providing— 

(1)  for  the  establishment  of  a  4  or  6- 
member  investigative  subcommittee  (with 
equal  representation  from  the  majority  and 
minority  parties)  whenever  the  committee 
votes  to  undertake  any  investigation; 

(2)  that  the  senior  majority  and  minority 
members  on  an  investigative  subcommittee 
shall  serve  as  the  chairman  and  ranlcing  mi- 
nority member  of  the  subcommittee;  and 

(3)  that  the  chairman  and  ranking  minority 
member  of  the  full  committee  may  only  serve 
as  non-voting,  ex  officio  members  on  an  inves- 
tigative subcommittee. 

Clause  5(d)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives  shall  not  apply  to 
any  investigative  subcommittee. 

(d)  Adjudicatory  subcommittees 

The  Committee  on  Standards  of  Official  Con- 
duct shall  adopt  rules  providing— 

(1)  that  upon  the  completion  of  an  investi- 
gation, an  investigative  subcommittee  shall 


report  its  findings  and  recommendations  to 
the  committee; 

(2)  that,  if  an  investigative  subcommittee  by 
majority  vote  of  its  membership  adopts  a 
statement  of  alleged  violation,  the  remaining 
members  of  the  committee  shall  comprise  an 
adjudicatory  subcommittee  to  hold  a  discipli- 
nary hearing  on  the  violation  alleged  in  the 
statement; 

(3)  that  any  statement  of  alleged  violation 
and  any  written  response  thereto  shall  be 
made  public  at  the  first  meeting  or  hearing 
on  the  matter  which  is  open  to  the  public 
after  the  respondent  has  been  given  full  op- 
portunity to  respond  to  the  statement  in  ac- 
cordance with  committee  rules,  but,  if  no 
public  hearing  or  meeting  is  held  on  the 
matter,  the  statement  of  alleged  violation  and 
any  written  response  thereto  shall  be  includ- 
ed in  the  committee's  final  report  to  the 
House  of  Representatives  as  required  by 
clause  4(e)(1)(B)  of  rule  X  of  the  Rules  of  the 
House  of  Representatives; 

(4)  that  a  quorum  for  an  adjudicatory  sub- 
committee for  the  purpose  of  taking  testimo- 
ny and  conducting  any  business  shall  consist 
of  a  majority  of  the  membership  of  the  sub- 
committee plus  one;  and 

(5)  that  an  adjudicatory  subcommittee  shall 
determine,  after  receiving  evidence,  whether 
the  counts  in  the  statement  have  been  proved 
and  shall  report  its  findings  to  the  committee. 

Clause  5(d)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives  shall  not  apply  to 
any  adjudicatory  subconmiittee. 

(e)  to  (h)  Omitted 

(i)  Advice  and  education 

(1)  The  Committee  on  Standards  of  Official 
Conduct  shall  establish  within  the  committee 
an  Office  on  Advice  and  Education  (hereinafter 
in  this  subsection  referred  to  as  the  "Office") 
under  the  supervision  of  the  chairman. 

(2)  The  Office  shall  be  headed  by  a  director 
who  shall  be  appointed  by  the  chairman,  in 
consultation  with  the  ranking  minority 
member,  and  shall  be  comprised  of  such  staff  as 
the  chairman  determines  is  necessary  to  carry 
out  the  responsibilities  of  the  Office. 

(3)  The  primary  responsibilities  of  the  Office 
shall  include: 

(A)  Providing  information  and  guidance  to 
Members,  officers  and  employees  of  the 
House  regarding  any  laws,  rules,  regulations, 
and  other  standards  of  conduct  applicable  to 
such  individuals  in  their  official  capacities. 
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and  any  interpretations  and  advisory  opinions 
of  the  committee. 

(B)  Submitting  to  the  chairman  and  rank- 
ing minority  member  of  the  committee  any 
written  request  from  any  such  Member,  offi- 
cer or  employee  for  an  interpretation  of  ap- 
plicable laws,  rules,  regulations,  or  other 
standards  of  conduct,  together  with  any  rec- 
ommendations thereon. 

(C)  Recommending  to  the  committee  for  its 
consideration  formal  advisory  opinions  of 
general  applicability. 

(D)  Developing  and  carrying  out,  subject  to 
the  approval  of  the  chairman,  periodic  educa- 
tional briefings  for  Members,  officers  and  em- 
ployees of  the  House  on  those  laws,  rules,  reg- 
ulations, or  other  standards  of  conduct  appli- 
cable to  them. 

(4)  No  information  provided  to  the  Commit- 
tee on  Standards  of  Official  Conduct  by  a 
Member,  officer  or  employee  of  the  House  of 
Representatives  when  seeking  advice  regarding 
prospective  conduct  of  such  Member,  officer  or 
employee  may  be  used  as  the  basis  for  initiating 
an  investigation  under  clause  4(e)(1)(B)  of  rule 
X  of  the  Rules  of  the  House  of  Representa- 
tives, if  such  Member,  officer  or  employee  acts 
in  accordance  with  the  written  advice  of  the 
committee, 
(j)  Effective  date 

This  section  shall  take  effect  immediately 
before  noon  January  3,  1991,  except  that  sub- 
sections (g),  (h),  and  (i)  shall  take  effect  on 
January  1, 1990. 

(Pub.  L.  101-194,  title  VIII,  §  803.  Nov.  30,  1989, 
103  Stat.  1774.) 

Codification 

Section  is  comprised  of  section  803  of  Pub.  L. 
101-194.  Subsecs.  (a)  and  (e)  to  (h)  of  section  803 
amended  the  Rules  of  the  House  of  Representatives 
which  are  not  classified  to  the  Code. 

Acceptance  of  Gifts;  Amendments  to  Advisory 
Opinions 

Section  801(e)  of  Pub.  L.  101-194  provided  that: 
"The  Committee  on  Standards  of  Official  Conduct  of 
the  House  of  Representatives  shaU  amend  its  advisory 
opinions  relating  to  the  acceptance  of  gifts  (1)  to  pro- 
hibit lodging  received  as  personal  hospitality  in  excess 
of  30  days  in  any  calendar  year  from  any  individual 
unless  a  written  waiver  is  granted  by  the  committee 
and  (2)  to  exempt  gifts  of  food  and  beverages  con- 
sumed not  in  connection  with  gifts  of  lodging  from 
coverage  under  clause  4  of  rule  XLIII  of  the  Rules  of 
the  House  of  Representatives." 

Noncampaign  Use  of  Campaign  Vehicles 

Section  802(e)  of  Pub.  L.  101-194  provided  that: 
"The  Committee  on  Standards  of  Official  Conduct  of 
the  House  of  Representatives  shall  issue  an  advisory 
opinion  to  provide  for  appropriate  conditions  for  the 
incidental  noncampaign  use  of  vehicles  owned  or 
leased  by  a  campaign  committee  of  a  Member  of  the 
House  of  Representatives." 

Restrictions  on  Reimbursable  Travel  Expenses 

Section  805  of  Pub.  L.  101-194  provided  that: 
"(a)  Restrictions.— The  Committee  on  Standards  of 
Official  Conduct  of  the  House  of  Representatives  shall 
amend  its  advisory  opinions  relating  to  the  acceptance 
of  necessary  travel  expenses  incurred  on  or  after  Janu- 
ary 1,  1990,  in  connection  with  speaking  engagements 
and  similar  events  to— 


"(1)  prohibit  the  acceptance  of  such  expenses  for 
more  than  4  consecutive  days  in  the  case  of  domestic 
travel  and  7  consecutive  days  (excluding  travel  days) 
in  the  case  of  foreign  travel;  and 

"(2)  permit  the  acceptance  of  travel  expenses  for 
the  spouse  or  other  family  member  in  connection 
with  any  substantial  participation  event  or  fact-find- 
ing activity. 

"(b)  Exemption  Axjthority.— The  Committee  on 
Standards  of  Official  Conduct  of  the  House  of  Repre- 
sentatives is  authorized  to  grant  prior  written  exemp- 
tions from  the  limitations  contained  in  subsection 
(a)(1)  in  exceptional  circumstances." 

§  30a.  Jury  duty  exemption  of  elected  officials  of  leg- 
islative branch 

(a)  Notwithstanding  any  other  provision  of 
Federal,  State  or  local  law,  no  elected  official  of 
the  legislative  branch  of  the  United  States  Gov- 
ernment shall  be  required  to  serve  on  a  grand 
or  petit  jury,  convened  by  any  Federal,  State  or 
local  court,  whether  such  service  is  requested 
by  judicial  summons  or  by  some  other  means  of 
compulsion. 

(b)  "Elected  official  of  the  legislative  branch" 
shall  mean  each  Member  of  the  United  States 
House  of  Representatives,  the  Delegates  from 
the  District  of  Columbia,  Guam,  the  American 
Virgin  Islands,  and  American  Samoa,  and  the 
Resident  Commissioner  from  Puerto  Rico,  and 
each  United  States  Senator. 

(Pub.  L.  101-520.  title  III,  §  310,  Nov.  5,  1990. 
104  Stat.  2278.) 

Codification 

Section  is  from  the  Legislative  Branch  Appropria- 
tions Act,  1991. 

CHAPTER  3— COMPENSATION  AND 
ALLOWANCES  OF  MEMBERS 


Sec. 

31-1. 

31-2. 


Repealed. 
Gifts  and  travel. 

(a)  Gifts. 

(b)  Limits  on  domestic  and  foreign  travel 

by  Members  and  staff  of  Senate. 
31a-2b.  Transfer  of  funds  from  appropriations  ac- 
count of  Majority  and  Minority  Leaders  of 
Senate  to  appropriations  account  for  ''Mis- 
ceUaneous  Items"  within  Senate  contin- 
gent fund. 

(a)  Requests  for  transfers. 

(b)  Authority  to  incur  expenses. 

(c)  Authority  to  advance  sums. 

58a-4.  Metered  charges  on  copiers;  "Sergeant  at 
Arms"  and  "user"  defined;  certification  of 
services  and  equipment  as  official;  deposit 
of  payments;  availability  for  expenditure. 

58c- 1.  Transfer  of  funds  by  Members  of  Senate 
from  Senate  Official  Mail  Costs  Account  to 
Senator's  Official  Personnel  and  Office  Ex- 
pense Account;  writing  respecting  transfer 
to  Financial  Clerk  of  Senate;  available 
amount  and  uses. 

59e.  Official  mail  of  persons  entitled  to  use  con- 

gressional frank. 

(a)  Congressional  committee  regulations 

for  expenditure  of  appropriations 
for  official  mail. 

(b)  Postmaster  General  functions. 

(c)  Source  of  funds  for  expenses  of  offi- 

cial mail. 
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59f. 
59g. 


Sec. 

(d)  Maintenance    or    use    of   unofficial 

office  accounts  or  defrayal  of  offi- 
cial expenses  from  certain  funds 
prohibited. 

(e)  Official  Mail  Allowance  in  House  of 

Representatives. 

(f)  Mass  mailing;  submission  of  samples 

or  description  of  proposed  mail 
matter;  advisory  opinion. 

(g)  "Member  of  the  House  of  Reperesen- 

tatives''  and  ''person  entitled  to  use 
the  congressional  frank'*  defined, 
(h)  Omitted, 
(i)  Effective  date. 
Mass  mailings  by  Senate  offices;  quarterly 
statements;  publication  of  summary  tabu- 
lations. 
Mass  mailing  of  information  by  Senators 
under  frank;  quarterly  registration  with 
Secretary  of  Senate. 

§  31.  Compensation  of  Members  of  Congress 

iSee  main  edition  for  text  of  (1)1 

(2)  Effective  at  the  beginning  of  the  first  ap- 
plicable pay  period  commencing  on  or  after  the 
first  day  of  the  month  in  which  an  adjustment 
takes  effect  imder  section  5303  of  title  5  in  the 
rates  of  pay  under  the  General  Schedule,  each 
annual  rate  referred  to  in  paragraph  (1)  shall 
be  adjusted  by  an  amount,  rounded  to  the  near- 
est multiple  of  $100  (or  if  midway  between  mul- 
tiples of  $100,  to  the  next  higher  multiple  of 
$100),  equal  to  the  percentage  of  such  aimual 
rate  which  corresponds  to  the  most  recent  per- 
centage change  in  the  ECI  (relative  to  the  date 
described  in  the  next  sentence),  as  determined 
under  section  704(a)(1)  of  the  Ethics  Reform 
Act  of  1989.  The  appropriate  date  under  this 
sentence  is  the  first  day  of  the  fiscal  year  in 
which  such  adjustment  in  the  rates  of  pay 
under  the  General  Schedule  takes  effect. 

(Aug.  2,  1946,  ch.  753,  title  VI,  §  601(a),  60  Stat. 
850;  Jan.  19,  1949,  ch.  2,  §  1(d),  63  Stat.  4;  Mar. 
2,  1965,  ch.  9,  §  4(a),  69  Stat.  11;  Aug.  14,  1964, 
Pub.  L.  88-426,  title  II,  §  204,  78  Stat.  415;  Oct. 
29,  1965,  Pub.  L.  89-301,  §  11(e),  79  Stat.  1120; 
Sept.  15.  1969,  Pub.  L.  91-67,  §  2,  83  Stat.  107; 
Aug.  9,  1975,  Pub.  L.  94-82,  title  II,  §  204(a),  89 
Stat.  421;  Nov.  30,  1989,  Pub.  L.  101-194,  title 
VII,  §  704(a)(2)(B),  103  Stat.  1769;  Nov.  5,  1990, 
Pub.  L.  101-509,  title  V,  §529  [title  I, 
§  101(b)(4)(D)],  104  Stat.  1427,  1439.) 

References  in  Text 

Section  704(a)(1)  of  the  Ethics  Reform  Act  of  1989, 
referred  to  in  par.  (2).  is  section  704(a)(1)  of  Pub.  L. 
101-194,  which  is  set  out  as  a  note  under  section  5318 
of  Title  5,  Government  Organization  and  Employees. 

Prior  Provisions 

A  prior  section  31,  acts  Feb.  26,  1907,  ch.  1635,  §  4,  34 
Stat.  993;  Mar.  4,  1925,  ch.  549,  §  4,  43  Stat.  1301;  May 
17,  1932,  ch.  190,  47  Stat.  158,  related  to  compensation 
of  Members  of  Congress,  prior  to  enactment  of  act 
Aug.  2,  1946. 

Amendments 

1990— Par.  (2).  Pub.  L.  101-509  substituted  "5303"  for 
"5305". 

1989— Par.  (2).  Pub.  L.  101-194  substituted  "the  most 
recent  percentage  change  in  the  ECI  (relative  to  the 
date  described  in  the  next  sentence),  as  determined 


under  section  704(a)(1)  of  the  Ethics  Reform  Act  of 

1989,  The  appropriate  date  under  this  sentence  is  the 
first  day  of  the  fiscal  year  in  which  such  adjustment 
in  the  rates  of  pay  under  the  General  Schedule  takes 
effect"  for  "the  overaU  average  percentage  (as  set 
forth  in  the  report  transmitted  to  the  Congress  under 
such  section  5305)  of  the  adjustment  in  the  rates  of 
pay  under  the  General  Schedule". 

Effective  Date  of  1990  Amendbcent 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 

1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  Title  5, 
Government  Organization  and  Employees. 

Effective  Date  of  1989  Amendbient 

Amendment  by  Pub.  L.  101-194  effective  Jan.  1, 

1991,  see  section  704(b)  of  Pub.  L.  101-194,  set  out  as  a 
note  under  section  5318  of  Title  5,  Government  Orga- 
nization and  Employees. 

Salary  Increases 

1992— Ex.  Ord.  No.  12786,  Dec.  26,  1991,  56  F.R. 
67453,  set  out  as  a  note  under  section  5332  of  Title  5, 
Government  Organization  and  Employees,  provided 
for  the  adjustment  of  pay  rates  effective  Jan.  1,  1992. 

1991— Ex.  Ord.  No.  12736.  Dec.  12,  1990.  55  F.R. 
61385,  which  provided  for  adjustments  of  pay  rates  ef- 
fecitive  Jan.  1.  1991.  was  superseded  by  Ex.  Ord.  No. 
12786,  Dec.  26.  1991.  56  F.R.  67453.  set  out  as  a  note 
under  section  5332  of  Title  5. 

1990— Ex.  Ord.  No.  12698.  Dec.  23,  1989.  54  P.R. 
53473.  which  provided  for  adjustments  of  pay  rates  ef- 
fective Jan.  1.  1990.  and  Jan.  31,  1990,  was  superseded 
by  Ex.  Ord.  No.  12736.  Dec.  12,  1990,  55  F.R.  51385, 
formerly  set  out  as  a  note  under  section  5332  of  Title 
5. 

1989-Pub.  L.  101-194,  title  VII,  §  703(a)(2).  Nov.  30, 
1989,  103  Stat.  1768.  set  out  as  a  note  under  section 
5318  of  Title  5.  provided  that  effective  Jan.  1.  1991, 
the  rate  of  basic  pay  for  the  offices  and  positions 
under  2  U.S.C.  356(A)  and  (B)  shall  be  increased  in  the 
amount  of  25  percent  of  their  respective  rates  (as  last 
in  effect  before  the  increase),  except  that  this  shall 
not  affect  the  rate  of  basic  pay  for  a  Senator,  the 
President  pro  tempore  of  the  Senate,  or  the  majority 
leader  or  the  minority  leader  of  the  Senate. 

Ex.  Ord.  No.  12663.  Jan.  6,  1989,  54  F.R.  791,  which 
provided  for  the  adjustment  of  pay  rates  effective  Jan. 
1, 1989,  was  superseded  by  Ex.  Ord.  No.  12698,  Dec.  23, 
1989,  54  F.R.  53473,  formerly  set  out  as  a  note  under 
section  5332  of  Title  5. 

1983— Pub.  L.  98-63.  title  I.  §  908(d).  (f).  July  30. 
1983.  97  Stat.  338.  which  provided  that,  effective  with 
respect  to  service  as  a  Member  performed  on  or  after 
July  1.  1983,  and  notwithstanding  any  other  provision 
of  law,  in  the  case  of  a  Member  serving  in  office  or  po- 
sition of  Senator,  President  pro  tempore  of  Senate, 
Majority  Leader  of  Senate,  or  Minority  Leader  of 
Senate  during  a  calendar  year,  the  annual  rate  of  pay 
paid  to  such  Member  for  such  service  would  not  be 
less  than  the  annual  rate  of  pay  payable  for  such  posi- 
tion on  Dec.  17,  1982.  increased  by  15  percent  and 
roimded  in  accordance  with  section  5318  of  Title  5, 
was  repealed  by  Pub.  L.  102-90.  title  I.  §  6(c),  Aug.  14, 
1991,  105  Stat.  451. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  25b  of  this  title. 

§  31-1.  Repealed.  Pub.  L.  102-90,  title  I,  §  6(c),  Aug. 
14, 1991, 105  Stat.  451 

Section,  Pub.  L.  98-63.  title  I,  §  908(a)-(c),  July  30, 
1983,  97  Stat.  337,  338;  Pub.  L.  99-190.  §  137.  Dec.  19. 
1985,    99    Stat.    1323;    Pub.    L.    101-194,    title    VI. 
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§  601(b)(2),  title  XI,  §  1101(b),  Nov.  30,  1989,  103  Stat. 
1762,  1782;  Pub.  L.  101-280,  §  7(b)(2)[(d)(2)],  May  4, 
1990,  104  Stat.  161,  related  to  maximum  amount  of 
honoraria  which  could  be  accepted  by  Members  of 
Congress. 

§  31-2.  Gifts  and  travel 
(a)  Gifts 

(1)  No  Member,  officer,  or  employee  of  the 
Senate,  or  the  spouse  or  dependent  thereof, 
shall  knowingly  accept,  directly  or  indirectly, 
any  gift  or  gifts  in  any  calendar  year  aggregat- 
ing more  than  the  minimal  value  as  established 
by  section  7342(a)(5)  of  title  5  or  $250.  which- 
ever is  greater  *  from  any  person,  organization, 
or  corporation  unless,  in  an  unusual  case,  a 
waiver  is  granted  by  the  Select  Committee  on 
Ethics. 

(2)  The  prohibitions  of  this  subsection  do  not 
apply  to  gifts— 

(A)  from  relatives; 

(B)  with  a  value  of  $100  or  less,  as  adjusted 
imder  section  102(a)(2)(A)  of  the  Ethics  in 
Government  Act  of  1978;  or 

(C)  of  personal  hospitality  of  an  individual. 

(3)  For  purposes  of  this  subsection— 

(A)  the  term  "gift"  means  a  payment,  sub- 
scription, advance,  forbearance,  rendering,  or 
deposit  of  money,  services,  or  anything  of 
value,  including  food,  lodging,  transportation, 
or  entertainment,  and  reimbursement  for 
other  than  necessary  expenses,  unless  consid- 
eration of  equal  or  greater  value  is  received, 
but  does  not  include  (Da  political  contribu- 
tion otherwise  reported  as  required  by  law, 
(2)  a  loan  made  in  a  commercially  reasonable 
manner  (including  requirements  that  the  loan 
be  repaid  and  that  a  reasonable  rate  of  inter- 
est be  paid),  (3)  a  bequest,  inheritance,  or 
other  transfer  at  death,  (4)  a  bona  fide  award 
presented  in  recognition  of  public  service  and 
available  to  the  general  public,  (5)  a  reception 
at  which  the  Member,  officer,  or  employee  is 
to  be  honored,  provided  such  individual  re- 
ceives no  other  gifts  that  exceed  the  restric- 
tions in  this  rule,  other  than  a  suitable  me- 
mento, (6)  meals  or  beverages  consumed  or 
enjoyed,  provided  the  meals  or  beverages  are 
not  consumed  or  enjoyed  in  connection  with  a 
gift  of  overnight  lodging,  or  (7)  anything  of 
value  given  to  a  spouse  or  dependent  of  a  re- 
porting individual  by  the  employer  of  such 
spouse  or  dependent  in  recognition  of  the 
service  provided  by  such  spouse  or  dependent; 
and 

(B)  the  term  "relative"  has  the  same  mean- 
ing given  to  such  term  in  section  107(2)  of 
title  I  of  the  Ethics  in  Government  Act  of 
1978  (PubUc  Law  95-521 ).« 

(4)  If  a  Member,  officer,  or  employee,  after 
exercising  reasonable  diligence  to  obtain  the  in- 
formation necessary  to  comply  with  this  rule, 
unknowingly  accepts  a  gift  described  in  para- 
graph (1)  such  Member,  officer,  or  employee 
shall,  upon  learning  of  the  nature  of  the  gift 
and  its  source,  return  the  gift  or,  if  it  is  not  pos- 
sible to  return  the  gift,  reimburse  the  donor  for 
the  value  of  the  gift. 


(5)(A)  Notwithstanding  the  provisions  of  this 
subsection,  a  Member,  officer,  or  employee  of 
the  Senate  may  participate  in  a  program,  the 
principal  objective  of  which  is  educational, 
sponsored  by  a  foreign  government  or  a  foreign 
educational  or  charitable  organization  involving 
travel  to  a  foreign  country  paid  for  by  that  for- 
eign government  or  organization  if  such  partici- 
pation is  not  in  violation  of  any  law  and  if  the 
select^  Committee  on  Ethics  has  determined 
that  participation  in  such  program  by  Mem- 
bers, officers,  or  employees  of  the  Senate  is  in 
the  interests  of  the  Senate  and  the  United 
States. 

(B)  Any  Member  who  accepts  an  invitation  to 
participate  in  any  such  program  shall  notify 
the  Select  Committee  in  writing  of  his  accept- 
ance. A  Member  shall  also  notify  the  Select 
Committee  in  writing  whenever  he  has  permit- 
ted any  officer  or  employee  whom  he  supervises 
to  participate  in  any  such  program.  The  chair- 
man of  the  Select  Committee  shall  place  in  the 
Congressional  Record  a  list  of  all  individuals,  * 
participating,  the  supervisors  of  such  individ- 
uals where  applicable;  *  and  the  nature  and 
itinerary  of  such  program. 

(C)  No  Member,  officer,  or  employee  may 
accept  funds  in  connection  with  participation  in 
a  program  permitted  under  subparagraph  (A)  if 
such  funds  are  not  used  for  necessary  food, 
lodging,  transportation,  and  related  expenses  of 
the  Member,  officer,  or  employee. 

(b)  Limits  on  domestic  and  foreign  travel  by  Mem- 
bers and  staff  of  Senate 

The  term  "necessary  expenses",  with  respect 
to  limits  on  domestic  and  foreign  travel  by 
Members  and  staff  of  the  Senate,  means  rea- 
sonable expenses  for  food,  lodging,  or  transpor- 
tation which  are  incurred  by  a  Member,  officer, 
or  employee  of  the  Senate  in  connection  with 
services  provided  to  (or  participation  in  an 
event  sponsored  by)  the  organization  which 
provides  reimbursement  for  such  expenses  or 
which  provides  the  food,  lodging,  or  transporta- 
tion directly.  Necessary  expenses  do  not  include 
the  provision  of  food,  lodging,  or  transporta- 
tion, or  the  payment  for  such  expenses,  for  a 
continuous  period  in  excess  of  3  days  exclusive 
of  travel  time  within  the  United  States  or  7 
days  exclusive  of  travel  time  outside  of  the 
United  States  unless  such  travel  is  approved  by 
the  Committee  on  Ethics  as  necessary  for  par- 
ticipation in  a  conference,  seminar,  meeting  or 
similar  matter.  Necessary  expenses  do  not  in- 
clude the  provision  of  food,  lodging,  or  trans- 
portation, or  the  payment  for  such  expenses, 
for  anyone  accompanying  a  Member,  officer,  or 
employee  of  the  Senate,  other  than  the  spouse 
or  child  of  such  Member,  officer,  or  employee 
of  the  Senate  or  one  Senate  employee  acting  as 
an  aide  to  a  Member. 

(Pub.  L.  101-194,  title  IX,  §  901,  Nov.  30,  1989. 

103  Stat.  1778;  Pub.  L.  101-280.  §  8,  May  4,  1990. 

104  Stat.  162;  Pub.  L.  102-90.  title  III,  §  314(c), 
Aug.  14,  1991,  105  Stat.  470.) 


*  So  in  original.  Probably  should  be  followed  by  a  comma. 
» See  References  In  Text  note  below. 


3  So  in  original.  Probably  should  be  capitalized. 

«  So  in  original.  The  comma  probably  should  not  appear. 

*  So  in  original.  The  semicolon  probably  should  be  a  comma. 
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References  in  Text 

Section  102(a)(2)(A)  of  the  Ethics  in  Government 
Act  of  1978,  referred  to  in  subsec.  (a)(2)(B),  is  section 
102(a)(2)(A)  of  title  I  of  Pub.  L.  95-521,  as  amended. 
Section  102  was  classified  to  section  702  of  this  title 
prior  to  the  general  amendment  of  title  I  of  Pub.  L. 
95-521  by  Pub.  L.  101-194,  title  II,  §  202,  Nov.  30,  1989, 
103  Stat.  1724.  Title  I  of  Pub.  L.  95-521,  as  so  amend- 
ed, is  set  out  in  the  Appendix  to  Title  5,  Government 
Organization  and  Employees. 

Section  107(2)  of  title  I  of  the  Ethics  in  Government 
Act  of  1978  (Public  Law  95-521),  referred  to  in  subsec. 
(a)(3)(B),  was  classified  to  section  707(2)  of  this  title 
prior  to  the  general  amendment  of  title  I  of  Pub.  L. 
95-521  by  Pub.  L.  101-194,  title  II,  §  202,  Nov.  30,  1989, 
103  Stat.  1724.  Title  I  of  Pub.  L.  95-521.  as  so  amend- 
ed, is  set  out  in  the  Appendix  to  Title  5.  and  the  defi- 
nition of  "relative"  is  contained  in  section  109(16)  of 
Pub.  L.  95-521. 

AMENDldENTS 

1991— Subsec.  (a)(1).  Pub.  L.  102-90.  §  314(c)(l)-(3), 
redesignated  par.  (2)  as  (1),  substituted  "in  any  calen- 
dar year  aggregating  more  than  the  minimal  value  as 
established  by  section  7342(a)(5)  of  title  5  or  $250, 
whichever  is  greater"  for  "having  an  aggregate  value 
exceeding  $300  during  a  calendar  year",  and  struck  out 
former  par.  (1)  which  read  as  follows:  "No  Member,  of- 
ficer, or  employee  of  the  Senate,  or  the  spouse  or  de- 
pendent thereof,  shall  knowingly  accept,  directly  or 
indirectly,  any  gift  or  gifts  having  an  aggregate  value 
exceeding  $100  during  a  calendar  year  directly  or  indi- 
rectly from  any  person,  organization,  or  corporation 
having  a  direct  interest  in  legislation  before  the  Con- 
gress or  from  any  foreign  national  imless,  in  an  unusu- 
al case,  a  waiver  is  granted  by  the  Select  Committee 
on  Ethics." 

Subsec.  (a)(2).  Pub.  L.  102-90,  §  314(c)(2),  (4),  redes- 
ignated par.  (5)  as  (2)  and,  in  subpar.  (B),  substituted 
"$100  or  less,  as  adjusted  imder  section  102(a)(2)(A)  of 
the  Ethics  in  Government  Act  of  1978"  for  "less  than 
$75".  Former  par.  (2)  redesignated  (1). 

Subsec.  (a)(3).  Pub.  L.  102-90,  §  314(c)(5),  redesignat- 
ed subpars.  (B)  and  (C)  as  (A)  and  (B),  respectively, 
and  struck  out  former  subpar.  (A)  which  read  as  fol- 
lows: "the  term  'foreign  national'  means  a  person 
acting  directly  or  indirectly  on  behalf  of  a  foreign  cor- 
poration, partnership,  or  business  enterprise,  a  foreign 
trade,  cultural,  educational,  or  other  association,  a  for- 
eign political  party,  or  a  foreign  government;". 

Pub.  L  102-90,  $314(0(1),  (2),  redesignated  par.  (6) 
as  (3)  and  struck  out  former  par.  (3)  which  read  as  fol- 
lows: "In  determining  the  aggregate  value  of  any  gift 
or  gifts  accepted  by  an  individual  during  a  calendar 
year  from  any  person,  organization,  or  corporation, 
there  may  be  deducted  the  aggregate  value  of  gifts 
(other  than  gifts  described  in  paragraph  (5))  given  by 
such  individual  to  such  person,  organization,  or  corpo- 
ration during  that  calendar  year." 

Subsec.  (a)(4).  Pub.  L.  102-90,  §  314(c)(1),  (2),  redes- 
ignated par.  (7)  as  (4)  and  struck  out  former  par.  (4) 
which  read  as  follows:  "For  purposes  of  this  subsec- 
tion, only  the  following  shall  be  deemed  to  have  a 
direct  interest  in  legislation  before  the  Congress: 

"(A)  a  person,  organization,  or  corporation  regis- 
tered under  the  Federal  Regulation  of  Lobbying  Act 
of  1946,  or  any  successor  statute,  a  person  who  is  an 
officer  or  director  of  such  a  registered  lobbsrist,  or  a 
person  who  has  been  employed  or  retained  by  such  a 
registered  lobbsist  for  the  purpose  of  influencing 
legislation  before  the  Congress;  or 

"(B)  a  corporation,  labor  organization,  or  other  or- 
ganization which  maintains  a  separate  segregated 
fimd  for  political  purposes  (within  the  meaning  of 
section  441b  of  this  title),  a  person  who  is  an  officer 
or  director  of  such  corporation,  labor  organization, 
or  other  organization,  or  a  person  who  has  been  em- 
ployed or  retained  by  such  corporation,  labor  organi- 
zation, or  other  organization  for  the  purpose  of  in- 
fluencing legislation  before  the  Congress." 


Subsec.  (a)(5)  to  (8).  Pub.  L.  102-90,  §  314(c)(2),  re- 
designated pars.  (5)  to  (8)  as  (2)  to  (5),  respectively. 

1990— Subsec.  (a)(5)(D).  Pub.  L.  101-280.  §8(1)(A), 
struck  out  subpar.  (D)  which  read  as  follows:  "from  an 
individual  who  is  a  foreign  national  if  that  individual 
is  not  acting;  directly  or  indirectly,  on  behalf  of  a  for- 
eign corporation,  partnership  or  business  enterprise,  a 
foreign  trade,  cultural,  educational  or  other  associa- 
tion, a  foreign  political  party  or  a  foreign  govern- 
ment." 

Subsec.  (a)(6)(A)  to  (C).  Pub.  L.  101-280.  §8(1)(B), 
added  subpar.  (A)  and  redesignated  former  subpars. 
(A)  and  (B)  as  (B)  and  (C),  respectively. 

Subsec.  (b).  Pub.  L.  101-280.  §  8(2).  substituted  "or 
child  of  such  Member"  for  "of  a  Member"  and  struck 
out  "(and  2  nights)"  after  "of  3  days"  and  "(and  6 
nights)"  after  "or  7  days". 

Effective  Date  of  1991  Amendment 

Section  314(g)  of  Pub.  L.  102-90  provided  that:  "The 
amendments  made  by  this  section  [amending  this  sec- 
tion, sections  102  and  505  of  the  Ethics  in  Government 
Act  of  1978.  Pub.  L.  95-521.  set  out  in  the  Appendix  to 
Title  5,  Government  Organization  and  Employees,  and 
section  7701  of  Title  26.  Internal  Revenue  Code]  shall 
take  effect  on  January  1. 1992." 

§  31a-2b.  Transfer  of  funds  from  appropriations  ac- 
count of  Migority  and  Minority  Leaders  of 
Senate  to  appropriations  account  for  "Miscella- 
neous Items"  within  Senate  contingent  fund 

(a)  Requests  for  transfers 

Upon  the  written  request  of  the  Majority  or 
Minority  Leader  of  the  Senate,  the  Secretary  of 
the  Senate  shall  transfer  during  any  fiscal  year, 
from  the  appropriations  account  appropriated 
under  the  headings  "Salaries,  Officers  and  Em- 
ployees" and  "Offices  of  the  Majority  and  Mi- 
nority Leaders",  such  amount  as  either  Leader 
shall  specify  to  the  appropriations  account, 
within  the  contingent  fund  of  the  Senate,  "Mis- 
cellaneous Items". 

(b)  Authority  to  incur  expenses 

The  Majority  and  Minority  Leaders  of  the 
Senate  are  each  authorized  to  incur  such  ex- 
penses as  may  be  necessary  or  appropriate.  Ex- 
penses incurred  by  either  such  leader  shall  be 
paid  from  the  amount  transferred  pursuant  to 
subsection  (a)  of  this  section  by  such  leader  and 
upon  vouchers  approved  by  such  leader. 

(c)  Authority  to  advance  sums 

The  Secretary  of  the  Senate  is  authorized  to 
advance  such  sums  as  may  be  necessary  to 
defray  expenses  incurred  In  carrying  out  sub- 
sections (a)  and  (b)  of  this  section. 

(Pub.  L.  102-27,  title  II,  Apr.  10,  1991,  105  Stat. 
144.) 

Codification 

Section  is  from  the  Dire  Emergency  Supplemental 
Appropriations  for  Consequences  of  Operation  Desert 
Shield/Desert  Storm,  Food  Stamps.  Unemployment 
Compensation  Administration.  Veterans  Compensa- 
tion and  Pensions,  and  Other  Urgent  Needs  Act  of 
1991. 
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§46a-l.  Senate  revolyinir  fund  for  stationery  allow- 
ances; avaifaibiUty  of  unexpencted  balances;  with- 
drawals 

Transfer  of  Moneys  to  Fund  by  Secretary  of  the 
Senate 

Pub.  L.  101-163,  title  I»  §  6,  Nov.  21,  1989,  103  Stat. 
1045,  provided  that:  "On  and  after  the  (bite  this  Act 
becomes  law  [Nov.  21,  1989],  the  Secretary  of  the 
Senate,  subject  to  the  approval  of  the  Committee  on 
Appropriations  of  the  Senate,  is  authorized  to  provide 
up  to  $1,000,000  for  capitalization  piirposes  to  the  re- 
volving fund  established  by  the  last  paragraph  under 
the  heading  'Contingent  Expenses  of  the  Senate'  ap- 
pearing under  the  heading  'SENATE'  in  chapter  XI  of 
the  Third  Supplemental  Appropriation  Act,  1957  (2 
U.S.C.  46a-l),  by  transferring  to  such  revolving  fund 
any  funds  available  from  any  Senate  appropriation  ac- 
count, with  respect  to  which  he  has  disbursement  au- 
thority, for  the  fiscal  year  in  which  the  transfer  is 
made  (or  for  any  preceding  fiscal  year)  or  which  have 
been  made  available  until  expended;  and  any  moneys 
so  transferred  shall  be  available  for  use  in  like  manner 
and  to  the  same  extent  as  the  moneys  in  such  revolv- 
ing fund  which  were  not  transferred  thereto  pursuant 
to  this  section." 

§57.  A4]ustment  of  allowances  by  Committee  on 
House  Administration 

Clerk  Hire  Allowance;  Increase 

Pub.  L.  101-520,  title  I,  §  104,  Nov.  5,  1990,  104  Stat. 
2262,  provided  that:  ''Effective  as  of  the  beginning  of 
the  102d  Congress,  the  authorization  for  the  Clerk 
Hire  Allowance,  as  established  by  the  Committee  on 
House  Administration,  is  increased  by  $50,000." 

CoBOfiTTEE  Order  No.  39 

Resolved,  that  effective  March  15,  1990,  imtil  other- 
wise provided  by  the  Committee  on  House  Administra- 
tion, the  Clerk-Hire  Allowance  and  the  Official  Ex- 
penses Allowance  are  adjusted  as  follows: 

Each  session  a  Member  may  allocate  not  to  exceed 
$50,000  from  the  basic  Clerk-Hire  Allowance  which 
may  be  used  to  supplement  the  Official  Expenses 
Allowance,  and  may  allocate  not  to  exceed  $50,000 
from  the  Official  Expenses  Allowance  to  supple- 
ment the  basic  Clerk-Hire  Allowance,   provided 
however  that  monthly  Clerk-Hire  disbursements 
may  not  exceed  10%  of  the  basic  Clerk-Hire  Allow- 
ance. 
All  disbursements  and  allocations  shall  be  made  in 
accordance  with  rules  and  regulations  established  by 
the  Committee  on  House  Administration. 

Cobocittee  Order  No.  40 

Resolved,  That  effective  May  8, 1991,  until  otherwise 
provided  by  the  Committee  on  House  Administration, 
the  Clerk-Hire  Allowance  and  the  Official  Expenses 
Allowance  are  adjusted  as  follows:  Each  session  a 
Member  may  allocate  not  to  exceed  $75,000  from  the 
basic  Clerk-Hire  Allowance  which  may  be  used  to  sup- 
plement the  Official  Expenses  Allowance,  and  may  al- 
locate not  to  exceed  $75,000  from  the  Official  Ex- 
penses Allowance  to  supplement  the  basic  Clerk-Hire 
Allowance,  provided  however  that  monthly  Clerk  Hire 
disbiirsements  may  not  exceed  10  percent  of  the  basic 
Clerk-Hire  Allowance. 

All  disbursements  and  allocations  shall  be  made  in 
accordance  with  rules  and  regulations  established  by 
the  Committee  on  House  Administration. 


§  58.  Mail,  telegraph,  teieplione,  stationery,  office  sup- 
iriies,  and  heme  Slate  office  and  travel  expenses 
for  Senators 

(a)  Authorization  for  payment  from  Senate  contin- 
gent fund 

The  contingent  fund  of  the  Senate  is  made 
available  for  pasntnent  (including  reimburse- 
ment) to  or  on  behalf  of  each  Senator,  upon 
certification  of  the  Senator,  for  the  following 
expenses  incurred  by  the  Senator  and  his  staff: 

ISee  main  edition  for  text  ofiDl 

(2)(A)  stationery  and  other  office  supplies 
procured  for  use  for  official  business,  and 

(B)  metered  charges  for  use  of  copying 
equipment  provided  by  the  Sergeant  at  Arms 
and  Doorkeeper  of  the  Senate; 

(3)[(A)  Repealed.  Pub.  L.  101-520,  title  I, 
§  11,  Nov.  5,  1990,  104  Stat.  2260]  (B)  postage 
on,  and  fees  and  charges  in  connection  with 
official  mail  matter  sent  through  the  mail 
other  than  the  franking  privilege  upon  certi- 
fication by  the  Senate  Sergeant  at  Arms  and 
subject  to  such  regulations  as  may  be  promul- 
gated by  the  Committee  on  Rules  and  Admin- 
istration, and  (C)  costs  incurred  in  the  prepa- 
ration of  required  official  reports,  and  the  ac- 
quisition of  mailing  lists  to  be  used  for  official 
purposes,  and  in  the  mailing,  delivery,  or 
transmitting  of  matters  relating  to  official 
business; 

(4)  official  office  expenses  incurred  (other 
than  for  equipment  and  furniture  and  ex- 
penses described  in  paragraphs  (1)  through 
(3))  for  an  office  in  his  home  State; 

(5)  expenses  incurred  for  publications  print- 
ed or  recorded  in  any  way  for  auditory  and 
visual  use  (including  subscriptions  to  books, 
newspapers,  magazines,  clipping,  and  other 
information  services); 

ISee  main  edition  for  text  of  (6)1 

(7)  expenses  incurred  for  additional  office 
equipment  and  services  related  thereto  (but 
not  including  personal  services),  in  accord- 
ance with  regulations  promulgated  by  the 
Committee  on  Rules  and  Administration  of 
the  Senate; 

(8)  charges  officially  incurred  for  recording 
and  photographic  services  and  products;  and 

(9)  such  other  official  expenses  as  the  Sena- 
tor determines  to  be  necessary. 

Payment  under  this  section  shall  be  made  only 
upon  presentation  of  itemized  vouchers  for  ex- 
penses incurred  and,  in  the  case  of  expenses 
paid  or  reimbursed  under  paragraphs  (6)  and 
(9),  only  upon  presentation  of  detailed  itemized 
vouchers  for  such  expenses.  Vouchers  present- 
ed for  payment  under  this  section  shall  be  ac- 
companied by  such  documentation  as  is  re- 
quired under  regulations  promulgated  by  the 
Committee  on  Rules  and  Administration  of  the 
Senate.  No  pasmaent  shall  be  made  under  para- 
graph (4)  or  (9)  for  any  expense  incurred  for 
entertainment  or  meals. 
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(b)  Limits  for  authorized  expenses;  reealeulatioii  for- 
mitla 

iSee  main  edition  for  text  ofil)  and  (2)] 

OKA)  In  the  case  of  the  fiscal  year  beginning 
October  1,  1988,  or  any  fiscal  year  thereafter, 
the  total  of — 

ISee  main  edition  for  text  ofii)  and  (n)3 

shall  not  exceed  the  aggregate  of — 

(iii)  subject  to  subparagraph  (B),  in  case  the 
Senator  represents  Alabama,  $68,000,  Alaska, 
$176,000,  Arizona,  $81,000,  Arkansas,  $70,000, 
California,  $122,000,  Colorado,  $76,000,  Con- 
necticut, $57,000,  Delaware,  $47,000,  Florida, 
$72,000,  Georgia,  $68,000,  Hawaii,  $200,000, 
Idaho,  $80,000,  Illinois,  $91,000,  Indiana, 
$68,000,  Iowa,  $71,000,  Kansas,  $71,000,  Ken- 
tucky, $67,000,  Louisiana,  $72,000,  Maine, 
$62,000,  Maryland,  $52,000,  Massachusetts, 
$66,000,  Michigan,  $76,000,  Minnesota, 
$72,000,  Mississippi,  $70,000,  Missouri, 
$73,000,  Montana,  $80,000,  Nebraska,  $72,000, 
Nevada.  $82,000,  New  Hampshire,  $58,000, 
New  Jersey,  $62,000,  New  Mexico,  $77,000, 
New  York,  $98,000,  North  Carolina,  $64,000, 
North  Dakota,  $71,000,  Ohio,  $82,000,  Okla- 
homa, $75,000,  Oregon,  $85,000,  Pennsylvania, 
$81,000,  Rhode  Island,  $56,000,  South  Caroli- 
na, $62,000,  South  Dakota,  $72,000,  Tennes- 
see, $68,000,  Texas,  $102,000,  Utah,  $80,000, 
Vermont,  $57,000,  Virginia,  $58,000,  Washing- 
ton, $88,000,  West  Virginia,  $57,000,  Wiscon- 
sin, $71,000,  Wyoming,  $75,000,  plus 

ISee  main  edition  for  text  ofiiv),  (B);  (c)  to  (g)l 

(h)  Individuals  serving  on  panels  or  other  bodies  rec- 
ommending nominees  for  Federal  judgeships, 
service  academies,  United  States  Attorneys,  or 
United  States  Marshals 

For  purposes  of  subsections  (a)  and  (e)  of  this 
section,  an  individual  who  is  selected  by  a  Sena- 
tor to  serve  on  a  panel  or  other  body  to  make 
recommendations  for  nominees  to  one  or  more 
Federal  judgeships  or  to  one  or  more  service 
academies  or  one  or  more  positions  of  United 
States  Attorney  or  United  States  Marshal  shall 
be  considered  to  be  an  employee  in  the  office  of 
that  Senator  with  respect  to  travel  and  official 
expenses  incurred  in  performing  duties  as  a 
member  of  such  panel  or  other  body,  and  shall 
be  reimbursed  (A)  for  actual  transportation  ex- 
penses and  per  diem  expenses  (but  not  exceed- 
ing actual  travel  expenses)  incurred  while  trav- 
eling in  performing  such  duties  within  the  Sen- 
ator's home  State  or  between  that  State  and 
Washington,  District  of  Columbia,  and  each  of 
the  service  academies,  (B)  for  official  expenses 
incurred  in  performing  such  duties.  For  pur- 
poses of  this  subsection  and  subsection  (a)  of 
this  section,  ''official  expenses"  means  expenses 
of  the  type  for  which  reimbursement  mtay  be 
made  to  an  employee  in  the  office  of  a  Senator 
when  traveling  on  business  of  a  committee  of 
which  that  Senator  is  a  member,  and,  for  ac- 
counting purposes,  such  expenses  shall  be 
treated  as  expenses  for  which  reimbursement 
may  be  made  imder  subsection  (a)(4)  of  this 
section. 

ISee  main  edition  for  text  ofii)  and  (i)] 


(As  amended  Pub.  L.  101-163,  title  I,  §  5(a),  Nov. 
21,  1989,  103  Stat.  1045;  Pub.  L.  101-520,  title  I, 
§§4(c),  8,  9(a),  11,  title  III.  §  311(h)(2),  Nov.  5, 
1990,  104  Stat.  2258-2260,  2280;  Pub.  L.  102-90, 
title  I,  §  7(a),  Aug.  14, 1991, 105  Stat.  451.) 

Abcendments 

1991-Subsec.  (a).  Pub.  L.  102-90.  §  7(a)(1),  (3)-(5). 
substituted  "pasnnent  (including  reimbursement)"  for 
"pajrment**  in  introductory  provisions,  substituted 
"Payment"  for  "Reimbursement  to  a  Senator  and  his 
employees"  and  "paid  or  reimbursed"  for  "reim- 
bursed" In  second  sentence,  and  substituted  "pay- 
ment" for  "reimbursement"  in  last  sentence. 

Subsec.  (a)(3)  to  (5).  (7)  to  (9).  Pub.  L.  102-90. 
§  7(a)(2).  struck  out  "reimbursement  to  each  Senator 
for"  at  beginning  of  pars.  (3),  (4),  and  (7)  to  (9)  and  in 
par.  (5)  direction  to  strike  such  language  was  executed 
by  striking  out  "reimbursements  to  each  Senator  for" 
to  reflect  the  probable  intent  of  Congress. 

1990— Subsec.  (a)(2).  Pub.  L.  101-520.  §  4(c),  amended 
par.  (2)  generally.  Prior  to  amendment,  par.  (2)  read  as 
follows:  "stationery  and  other  office  supplies  procured 
for  use  for  official  business;". 

Subsec.  (a)(3).  Pub.  L.  101-520,  §  311(h)(2).  which  di- 
rected that  par.  (3)  be  amended  by  striking  out  "post- 
age on,"  and  all  that  follows  through  "Senate,  and", 
could  not  be  executed  because  those  words  do  not 
appear  in  par.  (3)  as  amended  generally  by  Pub.  L. 
101-163  which  in  part  restated  provisions  directed  to 
be  stricken  by  Pub.  L.  101-520.  §  311(h)(2).  as  subpar. 
(A).  See  1990  and  1989  Amendment  notes  below. 

Pub.  L.  101-520.  §  11.  struck  out  subpar.  (A)  which 
read  as  follows:  "postage  on.  and  fees  and  charges  in 
connection  with,  mail  matter  sent  through  the  mail 
under  the  frankMg  privilege  in  excess  of  amounts  pro- 
vided from  the  appropriation  for  official  mail  costs, 
upon  certification  by  the  Senate  Sergeant  at  Arms  and 
subject  to  such  regulations  as  may  be  promulgated  by 
the  Committee  on  Rules  and  Administration.". 

Subsec.  (b)(3)(A)(iii).  Pub.  L.  101-520.  §  8.  amended 
cl.  (iii)  generally.  Prior  to  amendment,  cl.  (iii)  read  as 
follows:  "subject  to  subparagraph  (B).  in  case  the  Sen- 
ator represents  Alabama,  $53,000,  Alaska,  $137,000.  Ar- 
izona. $63,000.  Arkansas.  $54,000.  California.  $95,000. 
Colorado.  $59,000.  Connecticut.  $44,000.  Delaware. 
$36,000.  Florida.  $56,000.  Georgia,  $53,000.  Hawaii. 
$156,000.  Idaho.  $62,000.  Illinois.  $71,000.  Indiana. 
$53,000.  Iowa,  $55,000,  Kansas.  $55,000.  Kentucky. 
$52,000.  Louisiana.  $56,000.  Maine.  $48,000.  Maryland. 
$40,000.  Massachusetts.  $51,000.  Michigan.  $59,000. 
Minnesota.  $56,000.  Mississippi.  $54,000.  Missouri. 
$57,000.  Montana.  $62,000.  Nebraska.  $56,000.  Nevada. 
$64,000.  New  Hampshire.  $45,000,  New  Jersey.  $48,000. 
New  Mexico.  $60,000,  New  York,  $76,000,  North  Caroli- 
na. $50,000.  North  Dakota.  $55,000.  Ohio.  $64,000. 
Oklahoma.  $58,000.  Oregon.  $66,000,  Pennsylvania. 
$63,000.  Rhode  Island.  $43,000.  South  Carolina. 
$48,000.  South  Dakota.  $56,000.  Tennessee.  $53,000. 
Texas.  $79,000.  Utah.  $62,000,  Vermont.  $44,000.  Vir- 
ginia, $45,000.  Washington,  $68,000,  West  Virginia 
$44,000,  Wisconsin.  $55,000,  Wyoming.  $58,000.  plus". 

Subsec.  (h).  Pub.  L.  101-520.  §  9(a),  inserted  "or  one 
or  more  positions  of  United  States  Attorney  or  United 
States  Marshal"  after  "one  or  more  service  acade- 
mies". 

1989— Subsec.  (a)(3).  Pub.  L.  101-163  amended  par. 
(3)  generally.  Prior  to  amendment,  par.  (3)  read  as  fol- 
lows: "postage  on,  and  fees  and  charges  in  connection 
with,  mail  matter  sent  through  the  mail  under  the 
franking  privilege  in  excess  of  amounts  provided  from 
the  appropriation  for  official  mail  costs,  upon  certifi- 
cation by  the  Senate  Sergeant  at  Arms  and  subject  to 
such  regulations  as  may  be  promulgated  by  the  Com- 
mittee on  Rules  and  Administration  of  the  Senate, 
and  reimbursement  to  each  Senator  for  costs  incurred 
in  the  preparation  of  reauired  official  reports,  and  the 
acquisition  of  mailing  lists  to  be  used  for  official  pur- 
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poses,  and  in  the  mailing*  delivery,  or  transmitting  of 
matters  relating  to  official  business;". 

Effective  Date  of  1991  Amendbcent 

Section  7(c)  of  Pub.  L.  102-90  provided  that:  "The 
amendments  made  by  subsections  (a)  and  (b)  [amend- 
ing this  section  and  section  59  of  this  title]  shall  take 
effect  October  1, 1991." 

Effective  Date  of  1990  Amendment 

Section  4(d)  of  Pub.  L.  101-520  provided  that:  "The 
provisions  of  subsections  (a)  and  (b)  [enacting  section 
58a-4  of  this  title],  and  the  amendment  made  by  sub- 
section (c)  [amending  this  section]  shall  take  effect  on 
October  1, 1990." 

Section  8  of  Pub.  L.  101-520  provided  that  the 
amendment  made  by  that  section  is  effective  in  the 
case  of  any  fiscal  year  which  begins  on  or  after  Octo- 
ber 1, 1990. 

Section  9(b)  of  Pub.  L.  101-520  provided  that:  "The 
amendment  made  by  subsection  (a)  [amending  this 
section]  shall  be  effective  in  the  case  of  expenses  in- 
curred after  September  30, 1989." 

Amendment  by  section  311(h)(2)  of  Pub.  L.  101-520 
applicable  with  respect  to  sessions  of  Congress  begin- 
ning with  the  first  session  of  the  One  Hundred  Second 
Congress,  see  section  59e(i)  of  this  title. 

Payment  to  United  States  Postal  Service  for 
Postage,  Fees,  and  Charges 

Section  5(b)  of  Pub.  L.  101-163  provided  that:  "Re- 
ceipts paid  to  the  Sergeant  at  Arms  from  sales  of  post- 
age on,  and  fees  and  charges  in  connection  with  mail 
matter  sent  through  the  mail  by  Senators,  Senate 
committees,  or  other  Senate  offices  (including  joint 
committees  and  commissions  funded  from  the  contin- 
gent fimd  of  the  Senate),  other  than  under  the  frank- 
ing privilege,  as  cash  or  check  pasrments  directly  from 
such  Senators,  committees,  or  offices,  or  as  reimburse- 
ment from  the  Financial  Clerk  of  the  Senate  pursuant 
to  certification  by  the  Sergeant  at  Arms  of  charges  to 
be  made  to  such  funds  available  to  such  Senators, 
committees,  or  offices  for  such  postage,  fees  and 
charges  shall  be  used  by  the  Sergeant  at  Arms  for  pay- 
ment to  the  United  States  Postal  Service  for  such 
postage,  fees,  and  charges." 

§58a-2.  Certification  of  telecommunications  equip- 
ment and  services  as  official 

ISee  main  edition  for  text  ofia)  to  (c)] 
(d)  Disposition  of  moneys  received 

All  moneys,  derived  from  payments  for  tele- 
phone equipment  and  services  provided  from 
funds  from  the  Appropriation  Account  within 
the  contingent  fimd  of  the  Senate  for  *'Contin- 
gent  Expenses,  Sergeant  at  Arms  and  Door- 
keeper of  the  Senate"  under  the  line  item  for 
Telecommunications  (including  receipts  from 
carriers  and  others  for  loss  or  damage  to  such 
services  or  equipment  for  which  repair  or  re- 
placement has  been  provided  by  the  Sergeant 
at  Arms),  and  all  other  moneys  received  by  the 
Sergeant  at  Arms  as  charges  or  commissions  for 
telephone  services,  shall  be  deposited  in  and 
made  a  part  of  such  Appropriation  Account  and 
under  such  line  item,  and  shall  be  available  for 
expenditure  or  obligation,  or  both,  in  like 
manner  and  subject  to  the  same  limitations  as 
any  other  moneys  in  such  accoimt  and  under 
such  line  item. 

ISee  main  edition  for  text  o/(e)] 

(As  amended  Pub.  L.  101-163,  title  I,  §  3,  Nov. 
21,  1989,  103  Stat.  1044.) 


Amendments 

1989— Subsec.  (d).  Pub.  L.  101-163  inserted  "and  all 
other  moneys  received  by  the  Sergeant  at  Arms  as 
charges  or  commissions  for  telephone  services,"  after 
"by  the  Sergeant  at  Arms),", 

§58a-4.  Metered  charges  on  copiers;  ''Sergeant  at 
Arms"  and  "user"  defined;  certification  of  serv- 
ices and  equipment  as  official;  deposit  of  pay- 
ments; availability  for  expenditure 

(a)  As  used  in  this  section,  the  term— 

(1)  "Sergeant  at  Arms'*  means  the  Sergeant 
at  Arms  and  Doorkeeper  of  the  United  States 
Senate;  and 

(2)  "user"  means  any  Senator,  Officer  of 
the  Senate,  Committee,  office,  or  entity  pro- 
vided copiers  by  the  Sergeant  at  Arms. 

(b)(1)  Subject  to  such  regulations  as  may  on 
and  after  November  5,  1990,  be  issued  by  the 
Committee  on  Rules  and  Administration  of  the 
Senate,  the  Sergeant  at  Arms  shall  have  the  au- 
thority, with  respect  to  metered  charges  on 
copying  equipment  provided  by  the  Sergeant  at 
Arms,  solely  for  the  purposes  of  this  section,  to 
make  such  certification  as  may  be  necessary  to 
establish  such  services  and  equipment  as  offi- 
cial, issue  invoices  in  conjunction  therewith, 
and  receive  payment  for  such  services  and 
equipment  by  certification,  voucher,  or  other- 
wise. 

(2)  All  moneys,  derived  from  the  payment  of 
metered  charges  on  copying  equipment  provid- 
ed from  funds  from  the  Appropriation  Account 
within  the  contingent  fund  of  the  Senate  for 
"Contingent  Expenses,  Sergeant  at  Arms  and 
Doorkeeper  of  the  Senate"  imder  the  line  item 
for  the  Service  Department,  shall  be  deposited 
in  and  made  a  part  of  such  Appropriation  Ac- 
count and  under  such  line  item,  and  shall  be 
available  for  expenditure  or  obligation,  or  both, 
in  like  manner  and  subject  to  the  same  limita- 
tions as  any  other  moneys  in  such  accoimt  and 
imder  such  line  item. 

(Pub.  L.  101-520,  title  I,  §  4(a),  (b),  Nov.  5,  1990, 
104  Stat.  2257.) 

References  in  Text 

This  section,  referred  to  in  text,  means  section  4  of 
Pub.  L.  101-520,  which  enacted  this  section,  amended 
section  58  of  this  title,  and  enacted  provisions  set  out 
as  a  note  under  section  58  of  this  title. 

Codification 

Section  is  from  the  Congressional  Operations  Appro- 
priations Act,  1991,  which  is  title  I  of  the  Legislative 
Branch  Appropriations  Act,  1991. 

Effective  Date 

Section  effective  Oct.  1, 1990,  see  section  4(d)  of  Pub. 
L.  101-520,  set  out  as  an  Effective  Date  of  1990 
Amendment  note  under  section  58  of  this  title. 

§58c-l.  Transfer  of  funds  by  Members  of  Senate 
from  Senate  Official  Mail  Costs  Account  to  Sena- 
tor's Official  Personnel  and  Office  Expense  Ac- 
count; writing  respecting  transfer  to  Financial 
Clerk  of  Senate;  available  amount  and  uses 

Each  Member  of  the  Senate  may,  subject  to 
the  approval  of  the  Committee  on  Appropria- 
tions of  the  Senate  and  the  Committee  on 
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Rules  and  Administration  of  the  Senate,  during 
the  fiscal  year  ending  September  30,  1991,  and 
each  fiscal  year  thereafter,  at  his  or  her  elec- 
tion, transfer  a  sum  not  to  exceed  the  lesser  of 
$100,000  or  50  percent  of  the  amoimt  allocated 
to  such  Member  for  mass  mail  by  the  Senate 
Committee  on  Rules  and  Administration  from 
the  Senate  Official  Mail  Costs  account,  within 
the  contingent  fund  of  the  Senate,  to  the  Sena- 
tor's Official  Personnel  and  Office  Expense  Ac- 
count, within  the  contingent  fund  of  the 
Senate.  Any  transfer  of  funds  under  authority 
of  the  preceding  sentence  shall  be  made  at  such 
time  or  times  as  such  Member  shall  specify  in 
writing  to  the  Financial  Clerk  of  the  Senate. 
Any  funds  so  transferred  by  the  Member  shall 
be  available  for  the  expenditure  by  such 
Member  in  a  like  manner  and  for  the  same  pur- 
poses as  are  other  moneys  which  are  available 
for  expenditure  by  such  Member  from  the  Sen- 
ators' Official  Personnel  and  Office  Expense 
Account. 

(Pub.  L,  101-520,  title  I,  §  12,  Nov.  5,  1990,  104 
Stat.  2260.) 

Codification 

Section  is  from  the  Congressional  Operations  Appro- 
priations Act,  1991,  which  is  title  I  of  the  Legislative 
Branch  Appropriations  Act,  1991. 

§  59.  Home  State  office  space  for  Senators;  lease  of 
office  space 

ISee  main  edition  for  text  ofia)  to  (d)l 

(e)  Omitted 

(f)  Mobile  office 

(1)  Subject  to  the  provisions  of  paragraphs 
(2),  (3),  (4),  and  (5),  a  Senator  may  lease  one 
mobile  office  for  use  only  in  the  State  he  repre- 
sents and  the  contingent  fund  of  the  Senate  is 
available  for  the  rental  payments  (including  by 
way  of  reimbursement)  made  imder  such  lease 
together  with  the  actual  nonpersonnel  cost  of 
operating  such  mobile  office.  The  term  of  any 
such  lease  shall  not  exceed  one  year.  A  copy  of 
each  such  lease  shall  be  furnished  to  the  Ser- 
geant at  Arms  of  the  Senate. 

(2)  The  maximum  aggregate  annual  rental 
payments  and  operating  costs  (except  furni- 
ture, equipment,  and  furnishings)  that  may  be 
paid  to  a  Senator  under  paragraph  (1)  shall  not 
at  any  time  exceed  an  amount  determined  by 
multiplying  (A)  the  highest  applicable  rate  per 
square  foot  charged  Federal  agencies  by  the 
Administrator  of  General  Services  in  the  State 
which  that  Senator  represents,  based  upon  a 
100  percent  building  quality  rating,  by  (B)  the 
maximimi  aggregate  square  feet  of  office  space 
to  which  that  Senator  is  entitled  under  subsec- 
tion (b)  of  this  section  reduced  by  the  number 
of  square  feet  contained  in  offices  secured  for 
that  Senator  under  subsection  (a)  of  this  sec- 
tion and  used  by  that  Senator  and  his  employ- 
ees to  perform  their  duties. 

(3)  No  payment  shall  be  made  imder  para- 
graph (1)  for  rental  payments  and  operating 
costs  of  a  mobile  office  of  a  Senator  unless  the 
following  provisions  are  included  in  its  lease: 

(A)  Liability  insurance  in  the  amount  of 
$1,000,000  shall  be  provided  with  respect  to 
the  operation  and  use  of  such  mobile  office. 


(B)  Either  of  the  following  inscriptions 
shall  be  clearly  visible  on  three  sides  of  such 
mobile  office  in  letters  not  less  than  three 
inches  high: 

"UNITED  STATES  GOVERNMENT 
VEHICLE 

"FOR  OFFICIAL  USE  ONLY"; 

Or 

"MOBILE  OFFICE  OF  SENATOR 


"FOR  OFFICIAL  USE  ONLY". 

(4)  No  payment  shall  be  made  under  para- 
graph (1)  for  rental  pajnnents  and  operating 
costs  of  a  mobile  office  of  a  Senator  which  are 
attributable  to  or  incurred  during  the  60-day 
period  ending  with  the  date  of  any  primary  or 
general  election  (whether  regular,  special,  or 
runoff)  in  which  that  Senator  is  a  candidate  for 
public  office,  unless  his  candidacy  in  such  elec- 
tion is  uncontested. 

(5)  Payment  under  paragraph  (1)  shall  be 
made  on  a  monthly  basis  and  shall  be  paid 
upon  vouchers  approved  by  the  Sergeant  at 
Arms  of  the  Senate, 

(g)  Effective  date 

This  section  is  effective  on  and  after  July  1, 
1974. 

(Pub.  L.  93-371,  §  3,  Aug.  13,  1974,  88  Stat.  428; 
Pub.  L.  94-32,  title  I,  §  4,  June  12,  1975,  89  Stat. 
183;  Pub.  L.  94-59,  title  I,  §§  106(a),  107,  July  25, 
1975,  89  Stat.  276;  Pub.  L.  95-26,  title  I,  §  105, 
May  4,  1977,  91  Stat.  83;  Pub.  L.  95-94,  title  I, 
§  112(d),  Aug.  5,  1977,  91  Stat.  664;  Pub.  L. 
96-304,  title  I,  §  109,  July  8,  1980,  94  Stat.  890; 
Pub.  L.  99-88,  title  I,  §  194,  Aug.  15,  1985,  99 
Stat.  349;  Pub.  L.  102-27.  title  II,  Apr.  10,  1991, 
105  Stat.  144;  Pub.  L.  102-90,  title  I,  §  7(b),  Aug. 
14,  1991,  105  Stat.  451.) 

Codification 

Section  is  comprised  of  section  3  of  Pub.  L.  93-371. 
Subsec.  (e)  of  section  3  of  Pub.  L.  93-371  amended  sec- 
tion 58  of  this  title. 

Amendments 

1991— Subsec.  (f)(1).  Pub.  L.  102-90.  $  7(b)(1).  substi- 
tuted "the  contingent  fund  of  the  Senate  is  available 
for  the  rental  pajnnents  (including  by  way  of  reim- 
bursement)" for  "shall  be  reimbursed  from  the  contin- 
gent fund  of  the  Senate  for  the  rental  payments". 

Subsec.  (f)(2).  Pub.  L.  102-90,  §  7(b)(2),  substituted 
"paid"  for  "reimbursed". 

Subsec.  (f)(3).  Pub.  L.  102-90.  §  7(b)(3).  substituted 
"payment"  for  "reimbursement". 

Subsec.  (f)(3)(B).  Pub.  L.  102-27  added  subpar.  (B) 
and  struck  out  former  subpar.  (B)  which  read  as  fol- 
lows: "The  foUowing  inscription  shaU  be  clearly  visible 
on  three  sides  of  such  mobile  office  in  letters  not  less 
than  four  inches  high: 

"  'Mobile  Office  of  Senator  (name  of  Senator) 
"  'FOR  OFFICIAL  OFFICE  USE  ONLY*." 

Subsec.  (f)(4).  Pub.  L.  102-90.  §  7(b)(4).  substituted 
"payment"  for  "reimbursement". 

Subsec.  (f)(5).  Pub.  L.  102-90.  §  7(b)(5).  substituted 
"Payment"  for  "Reimbursement". 
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Effective  Date  of  1991  Abiendment 

Amendment  by  Pub.  L.  102-90  effective  Oct.  1,  1991, 
see  section  7(c)  of  Pub.  L.  102-90,  set  out  as  a  note 
under  section  58  of  this  title. 

§  59a,  Repealed.  Pub.  L.  101-163,  title  I,  §  103(b),  Nov. 
21, 1989, 103  Stat.  1050 

Section,  Pub.  L.  93-462,  §  1.  Oct.  20,  1974,  88  Stat. 
1388,  related  to  purchase  of  office  equipment  or  fur- 
nishings by  House  Members. 

Effective  Date  of  Repeal 

Repeal  effective  Oct.  1,  1989,  see  section  103(c)  of 
Pub.  L.  101-163,  set  out  as  an  Effective  Date  of  1989 
Amendment  note  under  section  117e  of  this  title. 

§  59e.  Official  mail  of  persons  entitled  to  use  congres- 
sional frank 

(a)  Congressional  committee  regulations  for  expendi- 
ture of  appropriations  for  official  mail 

Except  as  otherwise  provided  in  this  section, 
funds  appropriated  by  this  Act  or  any  other  Act 
for  expenses  of  official  mail  of  any  person  enti- 
tled to  use  the  congressional  frank  may  be  ex- 
pended only  in  accordance  with  regulations  pre- 
scribed by  the  Committee  on  Rules  and  Admin- 
istration of  the  Senate  or  the  Committee  on 
House  Administration  of  the  House  of  Repre- 
sentatives, as  applicable.  Such  regulations  shall 
require— 

(1)  individual  accountability  for  use  of  offi- 
cial mail  by  each  person  entitled  to  use  the 
congressional  frank; 

(2)(A)  with  respect  to  the  House  of  Repre- 
sentatives, allocation  of  funds  for  official  mail 
to  be  made  to  each  such  person  with  respect 
to  each  session  of  Congress  (with  no  transfer 
to  any  other  session  or  to  any  other  such 
person);  and 

(B)  with  respect  to  the  Senate,  allocation  of 
funds  for  official  mail  to  be  made  to  each 
such  person  with  respect  to  each  session  of 
Congress  (with  no  transfer  to  any  other  ses- 
sion, other  than  transfers  from  the  first  ses- 
sion of  a  Congress  to  the  second  session  of 
that  Congress,  or  to  any  other  such  person); 
and 

(3)  with  respect  to  the  House  of  Represent- 
atives, that  in  addition  to  any  other  report  or 
information  made  available  to  the  public 
(through  the  House  Commission  on  Congres- 
sional Mailing  Standards  or  otherwise)  re- 
garding the  use  of  the  frank,  the  Clerk  of  the 
House  of  Representatives  shall  include  in  the 
quarterly  report  of  receipts  and  expenditures 
submitted  to  the  House  of  Representatives  a 
statement  (based  solely  on  data  provided  for 
that  purpose  by  the  Committee  on  House  Ad- 
ministration of  the  House  of  Representatives 
and  the  House  Commission  on  Congressional 
Mailing  Standards)  of  costs  charged  against 
the  Official  Mail  Allowance  for  each  person 
entitled  to  use  the  congressional  frank. 

(b)  Postmaster  General  functions 

The  Postmaster  General,  in  consultation  with 
the  Committee  on  Rules  and  Administration  of 
the  Senate  and  the  Committee  on  House  Ad- 
ministration of  the  House  of  Representatives— 
(1)  shall  monitor  use  of  official  mail  by 

each  person  entitled  to  use  the  congressional 

frank; 


(2)  at  least  monthly,  shall  notify  any  person 
with  an  allocation  under  subsection  (a)(2)  of 
this  section  as  to  the  percentage  of  the  alloca- 
tion that  has  been  used;  and 

(3)  may  not  carry  or  deliver  official  mail  the 
cost  of  which  is  in  excess  of  an  allocation 
under  subsection  (a)(2)  of  this  section. 

(c)  Source  of  funds  for  expenses  of  official  mail 

Expenses  of  official  mail  of  the  Senate  and 
the  House  of  Representatives  may  be  paid  only 
from  fimds  specifically  appropriated  for  that 
purpose  and  funds  so  appropriated— 

(1)  may  be  supplemented  by  other  appropri- 
ated funds  only  if  such  supplementation  is 
provided  for  by  law  or  by  regulation  under 
subsection  (a)  of  this  section;  and 

(2)  may  not  be  supplemented  by  fimds  from 
any  other  source,  public  or  private. 

(d)  Maintenance  or  use  of  unofficial  office  accounts 
or  defrayal  of  official  expenses  from  certain 
funds  prohibited 

No  Senator  or  Member  of  the  House  of  Rep- 
resentatives may  maintain  or  use,  directly  or  in- 
directly, an  unofficial  office  account  or  defray 
official  expenses  f rom— 

(1)  funds  received  from  a  political  commit- 
tee or  derived  from  a  contribution  or  expendi- 
ture (as  such  terms  are  defined  in  section  431 
of  this  title); 

(2)  funds  received  as  reimbursement  for  ex- 
penses incurred  by  the  Senator  or  Member  in 
connection  with  personal  services  provided  by 
the  Senator  or  Member  to  the  person  making 
the  reimbursement;  or 

(3)  any  other  funds  that  are  not  specifically 
appropriated  for  official  expenses. 

(e)  Official  Mail  Allowance  in  House  of  Representa- 
tives 

(1)  There  is  established  in  the  House  of  Rep- 
resentatives an  Official  Mail  Allowance  for 
Members,  officers,  and  employees  of  the  House 
of  Representatives  who  are  persons  entitled  to 
use  the  congressional  frank.  Regulations  for 
use  of  the  Official  Mail  Allowance  shall  be  pre- 
scribed— 

(A)  by  the  Committee  on  House  Administra- 
tion of  the  House  of  Representatives,  with  re- 
spect to  allocation  and  expenditures  relating 
to  the  Allowance;  and 

(B)  by  the  House  Commission  on  Congres- 
sional Mailing  Standards,  with  respect  to 
matters  imder  section  3210(a)(6)(D)  of  title 
39. 

(2)  The  Official  Mail  Allowance— 

(A)  shall  be  available  only  for  postage  for 
franked  mail  sent  at  a  first  class,  third  class, 
or  fourth  class  rate; 

(B)  with  respect  to  a  Member  of  the  House 
of  Representatives,  shall  be  available,  in  a  ses- 
sion of  Congress,  in  a  total  amount,  as  deter- 
mined under  paragraph  (1)(A),  of  not  more 
than  the  product  of  (i)  3  times  the  single- 
piece  rate  applicable  to  first  class  mail,  and 
(ii)  the  number  (as  determined  by  the  Post- 
master General)  of  addresses  (other  than 
business  possible  delivery  stops)  in  the  con- 
gressional district,  as  such  addresses  are  de- 
scribed in  section  3210(d)(7)(B)  of  title  39; 
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(C)  with  respect  to  any  other  person  enti- 
tled to  use  the  congressional  frank  in  the 
House  of  Representatives  (including  any 
Member  of  the  House  of  Representatives  who 
receives  an  allocation  under  subsection  (a)(2) 
of  this  section  with  respect  to  duties  as  an 
elected  officer  of,  or  holder  of  another  posi- 
tion in,  the  House  of  Representatives),  shall 
be  available,  in  a  session  of  Congress,  in  a 
total  amount  determined  under  paragraph 
(1)(A);  and 

(D)  shall  not  be  available  for  payment  of 
any  nonpostage  fee  or  charge,  including  any 
fee  or  charge  for  express  mail,  express  mail 
drop  shipment,  certified  mail,  registered  mail, 
return  receipt,  address  correction,  or  postal 
insurance. 

(3)(A)  Subject  to  subparagraph  (B),  each 
Member  of  the  House  of  Representatives  may 
transfer  amounts  from  the  Official  Expenses 
Allowance  and  the  Clerk  Hire  Allowance  of  the 
Member  to  the  Official  Mail  Allowance  of  the 
Member. 

(B)  The  total  amount  a  Member  may  so 
transfer  with  respect  to  a  session  of  Congress 
may  not  exceed  $25,000. 

(4)  The  Official  Expenses  Allowance  shall  be 
available  to  a  Member  of  the  House  of  Repre- 
sentatives for  the  payment  of  nonpostage  fees 
and  charges  referred  to  in  paragraph  (2)(D) 
and  for  postage  for  mail  for  official  business 
sent  outside  the  United  States. 

(f)  Mass  mailing;  submission  of  samples  or  descrip- 

tion of  proposed  mail  matter;  advisory  opinion 

A  Member  of  the  House  of  Representatives 
shall,  before  making  any  mass  mailing,  submit 
a  sample  or  description  of  the  mail  matter  in- 
volved to  the  House  Commission  on  Congres- 
sional Mailing  Standards  for  an  advisory  opin- 
ion as  to  whether  such  proposed  mailing  is  in 
compliance  with  applicable  provisions  of  law, 
rule,  or  regulation. 

(g)  "Member  of  the  House  of  Representatives"  and 
"person  entitled  to  use  the  congressional  frank" 
defined 

As  used  in  subsections  (a)  through  (f )  of  this 
section— 

(1)  the  term  "Member  of  the  House  of  Rep- 
resentatives" means  a  Representative  in,  or  a 
Delegate  or  Resident  Commissioner  to,  the 
Congress;  and 

(2)  the  term  "person  entitled  to  use  the  con- 
gressional frank"  means  a  Senator,  Member 
of  the  House  of  Representatives,  or  other 
person  authorized  to  use  the  frank  under  sec- 
tion 3210(b)  of  title  39. 

(h)  Omitted 

(i)  Effective  date 

This  section  and  the  amendments  made  by 
this  section  shall  apply  with  respect  to  sessions 
of  Congress  beginning  with  the  first  session  of 
the  One  Himdred  Second  Congress,  except 
that,  with  respect  to  the  Senate,  subsection  (d) 
of  this  section  shall  apply  beginning  on  May  1, 
1992,  and  the  funds  referred  to  in  paragraph  (3) 
of  such  subsection  shall  not  include  personal 
funds  of  a  Senator  or  Member  of  the  House  of 
Representatives. 


(Pub.  L.  101-520,  title  HI,  §  311.  Nov.  5,  1990, 
104  Stat.  2278;  Pub.  L.  102-229,  title  II,  §  211, 
Dec.  12, 1991, 105  Stat.  1718.) 

References  in  Text 

The  amendments  made  by  this  section,  referred  to 
in  subsec.  (1),  means  the  amendments  made  by  section 
311(h)  of  Pub.  L.  101-520,  which  amended  section  58  of 
this  title  and  sections  3210  and  3216  of  Title  39,  Postal 
Service,  and  amended  provisions  set  out  as  notes  imder 
sections  3210  and  3216  of  Title  39. 

Codification 

Section  is  from  the  Legislative  Branch  Appropria- 
tions Act,  1991. 

Subsec.  (h)  of  this  section  made  the  amendments 
specified  in  the  References  in  Text  note  above. 

Amenobcents 

1991-Subsec.  (i).  Pub.  L.  102-229  substituted  "begin- 
ning on  May  1,  1992,"  for  "with  respect  to  sessions  of 
Congress  beginning  with  the  second  session  of  the  One 
Hundred  Second  Congress.". 

§59f.  Mass  mailings  by  Senate  offices;  quarterly 
statements;  publication  of  summary  tabulations 

Two  weeks  after  the  close  of  each  calendar 
quarter,  or  as  soon  as  practicable  thereafter, 
the  Sergeant  at  Arms  and  Doorkeeper  of  the 
Senate  shall  send  to  each  Senate  office  a  state- 
ment of  the  cost  of  postage  and  paper  and  of 
the  other  operating  expenses  incurred  as  a 
result  of  mass  mailings  processed  for  such 
Senate  office  during  such  quarter.  The  state- 
ment shall  separately  identify  the  cost  of  post- 
age and  paper  and  other  costs,  and  shall  distin- 
guish the  costs  attributable  to  newsletters  and 
all  other  mass  maUings.  The  statement  shall 
also  include  the  total  cost  per  capita  in  the 
State.  A  compilation  of  all  such  statements 
shall  be  sent  to  the  Senate  Committee  on  Rules 
and  Administration.  A  summary  tabulation  of 
such  information  shall  be  published  quarterly 
in  the  Congressional  Record  and  included  in 
the  semiannual  report  of  the  Secretary  of  the 
Senate.  Such  summary  tabulation  shall  set 
forth  for  each  Senate  office  the  following  infor- 
mation: the  Senate  office's  name,  the  total 
number  of  pieces  of  mass  mail  mailed  during 
the  quarter,  the  total  cost  of  such  mail,  and,  in 
the  case  of  Senators,  the  cost  of  such  mail  di- 
vided by  the  total  population  of  the  State  from 
which  the  Senator  was  elected,  and  the  total 
niunber  of  pieces  of  mass  mail  divided  by  the 
total  population  of  the  State  from  which  the 
Senator  was  elected. 

(Pub.  L.  101-520,  title  III,  §  318,  Nov.  5,  1990, 
104  Stat.  2283.) 

Codification 

Section  is  from  the  Legislative  Branch  Appropria- 
tions Act.  1991. 

§  59g.  Mass  mailing  of  information  by  Senators  under 
frank;  quarterly  registration  with  Secretary  of 
Senate 

In  fiscal  year  1991  and  thereafter,  when  a 
Senator  disseminates  information  under  the 
frank  by  a  mass  mailing  (as  defined  in  section 
3210(a)(6)(E)  of  title  39),  the  Senator  shall  reg- 
ister quarterly  with  the  Secretary  of  the  Senate 
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such  mass  mailings.  Such  registration  shall  be 
made  by  filing  with  the  Secretary  a  copy  of  the 
matter  mailed  and  providing,  on  a  form  sup- 
plied by  the  Secretary,  a  description  of  the 
group  or  groups  of  persons  to  whom  the  mass 
mailing  was  mailed  and  the  number  of  pieces 
mailed. 

(Pub.  L.  101-520,  title  III,  §  320.  Nov.  5,  1990. 
104  Stat.  2285.) 

Codification 

Section  is  from  the  Legislative  Branch  Appropria- 
tions Act,  1991. 

CHAPTER  4— OFFICERS  AND  EMPLOYEES  OF 
SENATE  AND  HOUSE  OF  REPRESENTATIVES 

Sec. 

60-2.  Amendment  to  Senate  conflict  of  interest 
rule. 

60a-lb.  Senate  pay  adjustments;  action  by  President 
pro  tempore  of  Senate. 

60k.  Application  of  rights  and  protections  of  Fair 

Labor  Standards  Act  of  1938  to  Congres- 
sional and  Architect  of  Capitol  employees. 

(a)  House  employees. 

(b)  Architect  of  Capitol  employees. 

60^.  Coverage  of  House  of  Representatives  and 

agencies  of  legislative  branch. 

(a)  Coverage  of  House  of  Representa- 

tives. 

(b)  Instrumentalities  of  Congress. 
61-lc.       Aggregate  gross  compensation  of  employee 

of  Senator  of  State  with  population  under 
5.000.000. 

61d-l.  Compensation  of  employees  of  Chaplain  of 
Senate. 

61g-6a.  Salaries  for  Conference  of  Majority  and  Con- 
ference of  Minority  of  Senate;  transfer  of 
funds  from  appropriation  account. 

61h-7.  Chiefs  of  Staff  for  Senate  Majority  and  Mi- 
nority Leaders;  appointment;  compensa- 
tion. 

68-6a.  Transfers  from  appropriations  account  for 
expenses  of  Office  of  Sergeant  at  Arms  and 
Doorkeeper  of  Senate. 

68-7.  Senate  Office  of  Public  Records  Revolving 
Fund. 

(a)  Establishment. 

(b)  Source    of   moneys    for    deposit    in 

Fund;   availability   of   moneys   in 
Fund. 

(c)  Vouchers. 

(d)  Regulations. 

(e)  Transfer  of  moneys  into  Fund. 
72a-lg.     Referral    of    ethics    violations    by    Senate 

Ethics  Committee  to  General  Accoimting 
Office  for  investigation. 

74c.  Compensation  of  certain  House  minority  em- 

ployees. 

117g.  Monies  received  by  Attending  Physician 
from  sale  of  prescription  drugs  or  other 
services;  deposit  of  receipts. 

121c.        Office  of  Senate  Health  Promotion. 

(a)  Establishment. 

(b)  Fees,  assessments,  and  charges. 

(c)  Senate  Health  Promotion  Revolving 

Fund. 

(d)  Vouchers. 

(e)  Inapplicability  of  provisions  prohibit- 

ing sales,  advertisements,  or  solici- 
tations in  Capitol  grounds. 

(f)  Regulations. 
130e.        Special  Services  Office. 

§  60-2.  Amendment  to  Senate  conflict  of  interest  rule 

(a)  Except  as  provided  by  subsection  (b)  of 
this  section,  any  employee  of  the  Senate  who  is 


required  to  file  a  report  pursuant  to  Senate 
rules  shall  refrain  from  participating  personally 
and  substantially  as  an  employee  of  the  Senate 
in  any  contact  with  any  agency  of  the  executive 
or  judicial  branch  of  Government  with  respect 
to  non-legislative  matters  affecting  any  non- 
governmental person  in  which  the  employee 
has  a  significant  financial  interest. 

(b)  Subsection  (a)  of  this  section  shall  not 
apply  if  an  employee  first  advises  his  supervisor 
of  his  significant  financial  interest  and  obtains 
from  such  supervisor  a  written  waiver  stating 
that  the  participation  of  the  employee  is  neces- 
sary. A  copy  of  each  such  waiver  shall  be  filed 
with  the  Select  Committee. 

(Pub.  L.  101-194,  title  IX.  §  903,  Nov.  30,  1989. 
103  Stat.  1781.) 

§  60a.  Omitted 

Legislative  Branch  Appropriation  Acts 

The  following  acts  have  provided  for  funds  for  the 
operation  of  Congress: 
Aug.  14,  1991,  Pub.  L.  102-90,  title  I.  105  Stat.  447. 
Nov.  5,  1990,  Pub.  L.  101-520.  title  I,  104  Stat.  2254. 
Nov.  21,  1989,  Pub.  L.  101-163.  title  I,  103  Stat.  1041. 

§60a-l.  Senate  pay  a4justments;  action  by  President 
pro  tempore  of  Senate 

(a)  Each  time  the  President  adjusts  the  rates 
of  pay  of  employees  under  section  5303  of  title 
5  the  President  pro  tempore  of  the  Senate 
shall,  as  he  considers  appropriate— 

iSee  main  edition  for  text  of(l)  and  (2)] 

by  percentages  which  are  equal  or  equivalent, 
insofar  as  practicable  and  with  such  exceptions 
as  may  be  necessary  to  provide  for  appropriate 
pay  relationships  between  positions,  to  the  per- 
centages of  the  adjustments  made  by  the  Presi- 
dent under  such  section  5303  for  correspondhig 
rates  of  pay  for  employees  subject  to  the  Gen- 
eral Schedule  contained  in  section  5332  of  such 
title  and  adjust  the  rates  of  such  personnel  by 
such  amoimts  as  necessary  to  restore  the  same 
pay  relationships  that  existed  on  December  31, 
1986,  between  personnel  and  Senators  and  be- 
tween positions.  Such  rates,  limitations,  and  al- 
lowances adjusted  by  the  President  pro  tempo- 
re shall  become  effective  on  the  first  day  of  the 
month  in  which  any  adjustment  becomes  effec- 
tive under  such  section  5303  or  section  3(c)  of 
this  Act. 

ISee  main  edition  for  text  ofib)  to  (e)] 

101-509,   title  V,   §529 
Nov.  5,  1990,  104  Stat. 


(As  amended  Pub.  L. 
[title  I,  §  101(b)(4)(E)], 
1427,  1440.) 


Amendments 

1990— Subsec.  (a).  Pub.  L.  101-509  substituted  "5303" 
for  "5305"  wherever  appearing. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990.  see  section  529  [title  III,  §3051  of  Pub.  L. 
101-509,  set  out  as  a  note  imder  section  5301  of  Title  5, 
Government  Organization  and  Employees. 
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Directive  of  President  Pro  Tempore  of  the  Senate 
Establishing  a  Salary  Increase  for  Officers  and 
Employees  of  the  Senate  Under  Axtthority  of 
THE  Federal  Pay  Comparability  Act  of  1970 

Decebcber  18,  1991 

By  virtue  of  the  authority  vested  in  me  by  section  4 
of  the  Federal  Pay  Comparability  Act  of  1970  (2 
U.S.C.  60a-l)  and  section  315  of  the  Legislative 
Branch  Appropriations  Act,  1991  (2  U.S.C.  60a-lb)  in 
order— 

(1)  to  provide  (subject  to  the  provisions  of  section 
633  of  the  Treasury,  Postal  Service  and  General 
Government  Appropriation  Act,  1991  (5  U.S.C.  5303 
note;  Public  Law  101-509;  104  Stat.  1481)  and  section 
704  of  the  Ethics  Reform  Act  of  1989  (5  U.S.C.  5318 
note;  Public  Law  101-194)  and  the  amendments 
made  by  such  sections  [amending  section  31  of  this 
title,  section  104  of  Title  3,  The  President,  section 
5318  of  Title  5,  Government  Organization  and  Em- 
ployees, and  section  461  of  Title  28,  Judiciary  and 
Judicial  Procedure])  increases  in  the  annual  rates  of 
compensation  for  officers  and  employees  of  the 
Senate  that  are  comparable  to  the  increases  in  rates 
of  pay  imder  the  General  Schedule  taking  effect  on 
January  1,  1992,  pursuant  to  section  5303  of  title  5. 
United  States  Code,  and 

(2)  to  provide  (subject  to  such  provisions  of  law) 
for  the  restoration  of,  and  to  maintain  in  effect,  the 
same  pay  relationships  that  existed  on  December  31. 
1986,  between  personnel  and  Senators  and  between 
Senate  positions, 

it  is  hereby— 
Ordered, 

DEFINITION 

Section  1.  For  purposes  of  this  Order,  the  term  "em- 
ployee" includes  an  officer  (other  than  a  United 
States  Senator). 

RATE  INCREASES  FOR  SPECIFIED  POSITIONS 

Sec.  2.  (a)  The  annual  rates  of  compensation  of  the 
Secretary  of  the  Senate,  the  Sergeant  at  Arms  and 
Doorkeeper,  and  the  Legislative  Counsel  shall  each  be 
$128,000. 

(b)  The  annual  rates  of  compensation  of  the  Secre- 
tary for  the  Majority  and  the  Secretary  for  the  Minor- 
ity shall  each  be  $127,434. 

(c)  The  annual  rates  of  compensation  of  the  five 
Senior  Counsels  in  the  Office  of  the  Legislative  Coun- 
sel and  the  maximum  annual  rates  of  compensation 
for  the  Assistant  Secretary  of  the  Senate,  the  Parlia- 
mentarian, the  Financial  Clerk,  the  Assistant  to  the 
Majority  Leader  for  Floor  Operations,  the  Assistant  to 
the  Minority  Leader  for  Floor  Operations,  the  Chief 
of  Staff  for  the  Majority  Leader,  and  the  Chief  of 
Staff  for  the  Minority  Leader  shall  each  be  $126,815. 
The  maximum  annual  rate  of  compensation  for  the 
non-statutory  position  known  as  the  "Special  Deputy 
to  the  Federal  Elections  Commission''  shall  be  equal 
to  the  maximum  annual  rate  of  compensation  for  posi- 
tions specified  in  the  preceding  sentence. 

chaplain's  OFFICE 

Sec.  3.  The  annual  rate  of  compensation  of  the 
Chaplain  is  equal  to  the  annual  rate  of  pay  provided 
for  level  IV  of  the  Executive  Schedule  under  section 
5315  of  title  5,  United  States  Code,  except  that  such 
annual  rate  of  compensation  may  not  at  any  time 
exceed  the  rate  equal  to  the  difference  between  the 
annual  rate  of  compensation  for  a  position  referred  to 
in  section  2(a)  and  $11,713. 

OFFICES  OF  SENATE 

Sec.  4.  (a)  The  following  individuals  are  authorized 
to  increase  the  annual  rates  of  compensation  of  the 
employees  specified,  subject  to  applicable  limitations 
adjusted  by  this  Order 

(1)  The  Vice  President,  for  any  employee  under  his 

jurisdiction. 


(2)  The  President  pro  tempore,  for  any  employee 
under  his  jurisdiction. 

(3)  The  Deputy  President  pro  tempore,  for  any 
employee  under  his  jurisdiction. 

(4)  The  Majority  Leader  and  the  Minority  Leader, 
for  any  employee  under  their  respective  jurisdictions 
(subject,  in  the  case  of  the  Assistant  to  the  Majority 
Leader  for  Floor  Operations,  the  Assistant  to  the 
Minority  Leader  for  Floor  Operations,  the  Chief  of 
Staff  for  the  Majority  Leader,  and  the  Chief  of  Staff 
for  the  Minority  Leader,  respectively,  to  the  provi- 
sions of  section  2(c)  of  this  Order). 

(5)  The  Majority  Whip  and  the  Minority  Whip,  for 
any  employee  under  their  respective  jurisdictions. 

(6)  The  Secretary  of  the  Conference  of  the  Majori- 
ty and  the  Secretary  of  the  Conference  of  the  Mi- 
nority, for  any  employee  under  their  respective  ju- 
risdictions. 

(7)  The  Secretary  of  the  Senate,  for  any  employee 
under  his  jurisdiction  (subject  to  the  provisions  of 
section  2(c)  of  this  Order). 

(8)  The  Sergeant  at  Arms  and  Doorkeeper,  for  any 
employee  under  his  jurisdiction. 

(9)  The  Chaplain,  for  any  employee  under  his  ju- 
risdiction. 

(10)  The  Legislative  Counsel,  subject  to  the  ap- 
proval of  the  President  pro  tempore,  for  any  employ- 
ee under  his  jurisdiction  (other  than  the  five  Senior 
Counsels). 

(11)  The  Senate  Legal  Coimsel,  for  any  employee 
under  his  jurisdiction  (subject  to  the  provisions  of 
section  701(b)  of  the  Ethics  in  Government  Act  of 
1978  (2  U.S.C.  288(b))). 

(12)  The  Secretary  for  the  Majority  and  the  Secre- 
tary for  the  Minority,  for  any  employee  under  their 
respective  jurisdictions. 

(13)  The  Capitol  Guide  Board,  for  the  Chief 
Guide,  the  Deputy  Chief  Guide,  the  Assistant  Chief 
Guide,  and  the  Guides  of  the  Capitol  Guide  Service. 

(b)  The  limitations  on  the  gross  compensation  which 
may  be  paid  during  a  fiscal  year  to  employees  in  the 
Offices  of  the  Vice  President,  the  President  pro  tem- 
pore, the  Deputy  President  pro  tempore,  the  Majority 
Leader,  the  Minority  Leader,  the  Majority  Whip,  the 
Minority  Whip,  the  Secretary  of  the  Senate,  the  Ser- 
geant at  Arms  and  Doorkeeper,  the  Chaplain,  the  Sec- 
retary of  the  Conference  of  the  Majority,  the  Secre- 
tary of  the  Conference  of  the  Minority,  the  Secretary 
for  the  Majority,  the  Secretary  for  the  Minority,  the 
Conference  of  the  Majority,  and  the  Conference  of 
the  Minority  (as  in  effect  immediately  before  the  ef- 
fective date  of  this  Order)  are  each  increased  by  4.2 
percent,  and  as  so  increased,  are  each  adjusted  to  the 
next  higher  multiple  of  $1.00. 

(c)  Except  for  those  officers  and  employees  referred 
to  in  section  2  of  this  Order,  no  officer  or  employee 
within  the  Office  of  the  Secretary  of  the  Senate  and 
no  officer  or  employee  within  the  Office  of  the  Ser- 
geant at  Arms  and  Doorkeeper  shall,  for  any  period  of 
time,  be  paid  gross  compensation  at  an  annual  rate 
which  is  in  excess  of  the  maximum  prescribed  in  sec- 
tion 105(f)  of  the  Legislative  Branch  Appropriation 
Act.  1968  (2  U.S.C.  61-l(f ))  (as  such  rate  is  adjusted  in 
sections  7(b)  and  11  of  the  Order  of  the  President  pro 
tempore  of  December  20, 1990). 

COMMITTEE  STAFFS 

Sec.  5.  (a)  Subject  to  the  provisions  of  section  105  of 
the  Legislative  Branch  Appropriation  Act,  1968  (2 
U.S.C.  61-1)  (as  modified  by  this  Order),  and  to  the 
other  provisions  of  this  Order,  the  chairman  of  any 
standing,  special,  or  select  committee  of  the  Senate 
(including  the  majority  and  minority  policy  commit- 
tees and  the  conference  majority  and  the  conference 
minority  of  the  Senate),  and  the  chairman  of  any 
joint  committee  of  the  Congress  whose  fimds  are  dis- 
bursed by  the  Secretary  of  the  Senate,  are  each  au- 
thorized to  increase  the  annual  rate  of  compensation 
of  any  employee  of  the  committee,  or  any  subcommit- 
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tee  thereof,  of  which  he  is  chairman,  subject  to  appli- 
cable limitations  adjusted  by  this  Order. 

(b)  The  maximum  annual  rates  of  "$96,864", 
"$97,359",  and  "$99,215"  referred  to  in  section  105(e) 
of  the  Legislative  Branch  Appropriation  Act,  1968  (2 
U.S.C.  61-l(e))  (as  provided  for  in  sections  5(b)  and  11 
of  the  Order  of  the  President  pro  tempore  of  Decem- 
ber 20,  1990)  shall  be  deemed  to  be  the  figures 
"$124,464",  "$124,969",  and  "$126,815",  respectively. 

SENATORS'  OFFICES 

Sec.  6.  (a)  Subject  to  the  provisions  of  section  105  of 
the  Legislative  Branch  Appropriation  Act,  1968  (2 
U.S.C.  61-1),  as  modified  by  this  Order,  and  to  the 
other  provisions  of  this  Order,  each  Senator  is  author- 
ized to  increase  the  annual  rate  of  compensation  of 
any  employee  in  his  office,  subject  to  applicable  limi- 
tations adjusted  by  this  Order. 

(b)  The  table  contained  in  section  105(d)(1)  of  such 
Act  shall  be  deemed  to  read  as  follows: 

"$1,054,591  if  the  population  of  his  State  is  less  than 
5,000,000; 

"$1,097,487  if  such  population  is  5,000,000  but  less 
than  6,000,000; 

"$1,140,385  if  such  population  is  6,000,000  but  less 
than  7,000,000; 

"$1,183,282  if  such  population  is  7,000,000  but  less 
than  8,000,000; 

"$1,226,179  if  such  population  is  8,000,000  but  less 
than  9,000,000; 

"$1,269,076  if  such  population  is  9,000,000  but  less 
than  10,000,000; 

"$1,311,973  if  such  population  is  10,000,000  but  less 
than  11,000,000; 

"$1,354,870  if  such  population  is  11,000,000  but  less 
than  12,000,000; 

"$1,397,767  if  such  population  is  12,000,000  but  less 
than  13,000,000; 

"$1,440,664  if  such  population  is  13,000,000  but  less 
than  14,000,000; 

"$1,483,562  if  such  population  is  14,000,000  but  less 
than  15,000,000; 

"$1,526,460  if  such  population  is  15.000,000  but  less 
than  16,000,000; 

"$1,569,357  if  such  population  is  16,000,000  but  less 
than  17,000,000; 

"$1,612,254  if  such  population  is  17,000,000  but  less 
than  18,000,000; 

"$1,639,697  if  such  population  is  18,000,000  but  less 
than  19,000,000; 

"$1,667,142  if  such  population  is  19,000,000  but  less 
than  20,000,000; 

"$1,694,586  if  such  population  is  20,000,000  but  less 
than  21,000,000; 

"$1,722,032  if  such  population  is  21,000,000  but  less 
than  22,000,000; 

"$1,749,477  if  such  population  is  22,000,000  but  less 
than  23.000,000; 

"$1,776,921  if  such  population  is  23,000,000  but  less 
than  24,000,000; 

"$1,804,365  if  such  population  is  24,000,000  but  less 
than  25,000,000; 

"$1,831,809  if  such  population  is  25,000,000  but  less 
than  26,000.000; 

"$1,859,255  if  such  population  is  26,000,000  but  less 
than  27,000,000; 

"$1,886,699  if  such  population  is  27,000,000  but  less 
than  28,000,000;  and 

"$1,914,144  if  such  population  is  28,000,000  or  more." 

(c)  The  figures  "$1,530"  and  "$97,359"  referred  to  in 
the  second  sentence  of  section  105(d)(2)  of  the  Legisla- 
tive Branch  Appropriation  Act,  1968  (2  U.S.C. 
61-l(d)(2))  (as  provided  in  sections  6(c)  and  11  of  the 
Order  of  the  President  pro  tempore  of  December  20, 
1990)  shall  be  deemed  to  be  the  figures  "$1,595"  and 
"$124,959".  respectively. 

(d)  The  figure  "$280,887"  referred  to  in  section 
111(a)  of  the  Legislative  Branch  Appropriation  Act, 
1978  (2  U.S.C.  61-1  note)  (as  provided  in  section  6(d)  of 
the  Order  of  the  President  pro  tempore  of  December 
20.  1990)  shall  be  deemed  to  be  the  figure  "$292,686". 


GENERAL  LIMITATION 

Sec.  7.  (a)  The  figure  "$1,530"  referred  to  in  section 
105(f)  of  the  Legislative  Branch  Appropriation  Act, 
1968  (2  U.S.C.  61-l(f))  (as  provided  in  section  7(a)  of 
the  Order  of  the  President  pro  tempore  of  December 
20, 1990)  shall  be  deemed  to  be  the  figiure  "$1,595". 

(b)  The  maximum  annual  rate  of  compensation  of 
"$97,359"  appearing  in  section  105(f)  of  the  Legislative 
Branch  Appropriation  Act,  1968  (2  U.S.C.  61-l(f))  (as 
provided  for  in  sections  7(b)  and  11  of  the  Order  of 
the  President  pro  tempore  of  December  20,  1990)  shall 
be  deemed  to  be  the  figure  "$124,959". 

NOTIFYING  DISBURSING  OFFICE  OF  INCREASES 

Sec.  8.  In  order  for  an  employee  to  receive  the  in- 
crease in  his  annual  rate  of  compensation  pursuant  to 
section  4,  5,  or  6,  the  individual  designated  to  author- 
ize such  increases  for  that  employee  shall  notify  the 
Disbursing  Office  of  the  Senate  in  writing  that  he  au- 
thorizes such  increase  for  that  employee  and  the  date 
(prescribed  in  accordance  with  section  105(a)(2)  of  the 
Legislative  Branch  Appropriation  Act,  1968  (2  U.S.C. 
61-l(a)(2)))  on  which  such  increase  is  to  be  effective. 
Such  increase  shall  become  effective  as  provided  in 
section  105(a)(2)  of  the  Legislative  Branch  Appropria- 
tion Act,  1968  (2  U.S.C.  61-l(a)(2)),  except  that  if  the 
notice  required  by  the  preceding  sentence  is  given 
within  five  days  (not  coimting  Saturdays,  Sundays,  or 
holidays)  after  the  date  on  which  this  Order  is  issued, 
such  increase  may  become  effective  on  January  1, 
1992. 

DUAL  COMPENSATION 

Sec.  9.  The  figure  "$20,141"  referred  to  in  section 
5533(c)(1)  of  title  5,  United  States  Code  (as  provided  in 
section  9  of  the  Order  of  the  President  pro  tempore  of 
December  20,  1990)  shall  be  deemed  to  be  the  figure 
"$20,987". 

office  of  THE  SENATE  LEGAL  COUNSEL 

Sec.  10.  (a)  The  annual  rate  of  compensation  of  the 
Senate  Legal  Counsel  shall  be  $128,000. 

(b)  The  annual  rate  of  compensation  of  the  Deputy 
Senate  Legal  Counsel  shall  be  $126,700. 

(c)  The  maximmn  annual  rate  of  compensation  of 
each  Assistant  Senate  Legal  Counsel  may  not  at  any 
time  exceed  the  rate  equal  to  the  difference  between 
the  annual  rate  of  compensation  for  a  position  re- 
ferred to  in  section  2(a)  and  $4,900. 

EFFECTIVE  DATE 

Sec.  11.  Sections  1  through  10  of  this  Order  are  ef- 
fective January  1, 1992. 

Robert  C.  Byrd, 
President  pro  tempore. 

Prior  Salary  Directives  of  President  pro  tempore  of 
the  Senate  were  issued  on  the  following  dates: 
Dec.  20, 1990,  increases  eff.  Jan.  1, 1991. 
Dec.  21, 1989.  increases  eff.  Jan.  1, 1990. 

§  60a-lb.  Senate  pay  adjustments;  action  by  President 
pro  tempore  of  Senate 

(a)  Whenever,  after  November  5,  1990,  there 
is  an  adjustment  in  rates  of  pay  for  Senators 
(other  than  an  adjustment  which  occurs  by 
virtue  of  an  adjustment  under  section  5303  of 
title  5  in  rates  of  pay  under  the  General  Sched- 
ule), the  President  pro  tempore  of  the  Senate 
may,  notwithstanding  any  other  provision  of 
law,  rule,  or  regulation,  adjust  the  rate  of  pay 
(and  any  minimum  or  maximum  rate,  limita- 
tion, or  allowance)  applicable  to  persoimel 
whose  pay  is  disbursed  by  the  Secretary  of  the 
Senate  to  the  extent  necessary  to  maintain  the 
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same  pay  relationships  that  existed  an  Decem- 
ber 31,  19S6,  between  personnel  and  Senators 
and  between  positions. 

(b)  Adjustments  made  by  the  President  pro 
tempore  imder  this  section  shall  be  made  in 
such  manner  as  he  considers  advisable  and 
shall  have  the  force  and  effect  of  law. 

(Pub.  L.  101-520.  title  III,  §  315,  Nov.  5,  1900, 
104  Stat.  2283;  Pub.  L.  102-90,  title  III,  §  308, 
Aug.  14,  1991, 105  Stat.  466.) 

References  in  Text 

The  General  Schedule,  referred  to  in  subsec.  (a),  is 
set  out  under  section  5332  of  Title  5,  Government  Or- 
ganization and  Employees. 

Codification 

Section  is  from  the  Legislative  Branch  Appropria- 
tions Act,  1991. 

AlfENDMENTS 

1991— Subsec.  (a).  Pub.  L.  102-90  substituted  "5303" 
for  "5305". 

§60a-2.  House  of  Representatives  pay  adjustments; 
action  by  Clerk  of  House 

(a)  Whenever  an  adjustment  under  section 
5303  ^  becomes  effective  with  respect  to  rates  of 
pay  imder  the  General  Schedule,  the  Clerk  of 
the  House  of  Representatives,  in  such  manner 
as  he  considers  advisable— 

(1)  effective  on  the  first  day  of  the  month 
in  which  such  pay  adjustment  by  the  Presi- 
dent is  made  effective  as  described  above, 
shall  adjust— 

(A)  each  minimum  and  maximiun  rate  of 
pay  applicable  to  any  employee  or  class  of 
employees  whose  pay  is  disbursed  by  the 
Clerk  of  the  House  (other  than  a  maximum 
rate  equal  to  or  greater  than  the  maximimi 
rate  then  currently  being  paid  under  the 
General  Schedule  of  section  5332  of  title  5 
as  a  result  of  such  adjustment);  and 

iSee  main  edition  for  text  of{B)1 

by  an  amount  roimded  to  the  nearest  $100 
and  computed  on  the  basis  of  a  percentage 
equal  or  equivalent,  insofar  as  practicable  and 
with  such  variations  as  the  Clerk  considers 
appropriate,  to  the  percentage  of  the  adjust- 
ment under  such  section  5303; 

ISee  main  edition  for  text  of  (2)  and  (3);  (6)  to 
(e)] 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  §  101(b)(4)(P),  (10)],  Nov.  5,  1990,  104 
Stat.  1427,  1440,  1442.) 

Amendments 

1990-Subsec.  (a).  Pub.  L.  101-509,  §529  [title  I. 
§  101(b)(4)(F)(i)],  substituted  "(a)  Whenever  an  ad- 
justment under  section  5303  becomes  effective  with  re- 
spect to  rates  of  pay  under  the  General  Schedule,"  for 
"(a)  Whenever  a  pay  adjustment  by  the  President 
under  section  5305  of  title  5  is  made  effective  pursuant 
to  subsection  (aK2),  or  subsections  (c)  to  (m),  inclu- 
sive, as  the  case  may  be,  of  such  section  5305,  or  sec- 
tion 3(c)  of  this  Act,  then". 

Subsec.  (a)(1).  Pub.  L.  101-509,  §529  [title  I, 
§  101(b)(10)],  made  technical  correction  to  Pub.  L. 


^  So  in  original.  Probably  should  be  "section  5303  of  tiUe  5". 


92-298  and  Pub.  L.  92-392,  see  1972  Amendment  note 
below. 

Pub.  L.  101-509,  §  529  [title  I.  §  101(b)(4)(P)(iii)3,  in 
closing  provisions,  substituted  "adjustment  under  such 
section  5303;"  for  "pay  adjustment  made  by  the  Presi- 
dent;'*. 

Subsec.  (a)(1)(A).  Pub.  L.  101-509,  §529  [title  1, 
§  101(b)(4)(F)(ii)],  substituted  "adjustment)"  for  "pay 
adjustment  by  the  President)". 

1972— Subsec.  (a)(1).  Pub.  L.  92-298  and  Pub.  L. 
92-392,  as  amended  by  Pub.  L.  101-509,  §  529  [title  I, 
§  101(b)(10)],  made  identical  substitutions  in  introduc- 
tory provisions  of  "effective  on  the  first  day  of  the 
month  in  which  such  pay  adjustments  by  the  Presi- 
dent" for  "effective  at  the  beginning  of  the  first  pay 
period  commencing  on  or  after  the  day  on  which  such 
pay  adjustment  by  the  President". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  Title  5, 
Government  Organization  and  Employees. 

§60a-2a.  Rates  of  compensation  disbursed  by  Clerk 
of  House;  acfjustments  by  Speaker;  ''Member  of 
the  House  of  Representatives"  defined 

(1)  Notwithstanding  any  other  provision  of 
this  Act,  or  any  other  provision  of  law,  rule,  or 
regulation,  on  and  after  December  22,  1987, 
each  time  the  President  pro  tempore  of  the 
Senate  exercises  any  authority  pursuant  to  any 
of  the  amendments  made  by  this  section  with 
respect  to  rates  of  pay  or  any  other  matter  re- 
lating to  personnel  whose  pay  is  disbursed  by 
the  Secretary  of  the  Senate,  or  whenever  any 
of  the  events  described  in  paragraph  (2)  occurs, 
the  Speaker  of  the  House  of  Representatives 
may  adjust  the  rates  of  pay  (and  any  minimum 
or  maximum  rate,  limitation,  or  allowance)  ap- 
plicable to  personnel  whose  pay  is  disbursed  by 
the  Clerk  of  the  House  of  Representatives  to 
the  extent  necessary  to  ensure— 

(A)  appropriate  pay  levels  and  relationships 
between  and  among  positions  held  by  person- 
nel of  the  House  of  Representatives;  and 

(B)  appropriate  pay  relationships  between— 
(i)  positions  referred  to  in  subparagraph 

(A);  and 

(ii)(I)  positions  imder  subparagraphs  (A) 
through  (D)  of  section  356  of  this  title; 

(II)  positions  held  by  personnel  whose  pay 
is  disbursed  by  the  Secretary  of  the  Senate; 
and 

(III)  positions  to  which  the  General 
Schedule  applies. 

(2)  The  other  events  permitting  an  exercise  of 
authority  imder  this  section  are  either— 

(A)  an  adjustment  under  section  5303  of 
title  5  in  rates  of  pay  under  the  General 
Schedule;  or 

(B)  an  adjustment  in  rates  of  pay  for  Mem- 
bers of  the  House  of  Representatives  (other 
than  an  adjustment  which  occurs  by  virtue  of 
an  adjustment  described  in  subparagraph 
(A)). 

(3)  For  the  purpose  of  this  section,  the  term 
"Member  of  the  House  of  Representatives" 
means  a  Member  of  the  House  of  Representa- 
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tives,  a  Delegate  to  the  House  of  Representa- 
tives, and  the  Resident  Commissioner  from 
Puerto  Rico. 

(As  amended  Pub.  L.  101-520.  title  III.  §  308. 
Nov.  5,  1990,  104  Stat.  2277;  Pub.  L.  102-90.  title 
III.  §  308,  Aug.  14,  1991,  105  Stat.  466.) 

References  in  Text 

This  Act,  referred  to  in  par.  (1),  probably  means  the 
Legislative  Branch  Appropriations  Act.  1988.  Pub.  L. 
100-202.  §  lOl(i).  Dec.  22.  1987.  101  Stat.  1329-290.  For 
complete  classification  of  this  Act  to  the  Code,  see 
Tables. 

The  amendments  made  by  this  section,  referred  to 
in  par.  (1),  means  the  amendments  made  by  section 
lOl(i)  [title  III.  §  3113  of  Pub.  L.  100-202,  Dec.  22,  1987, 
101  Stat.  1329-290.  1329-310.  which  enacted  this  sec- 
tion, amended  section  60a-l  of  this  title,  and  enacted 
provisions  set  out  as  a  note  under  section  60a- 1  of  this 
title. 

The  General  Schedule,  referred  to  in  pars. 
(l)(B)(i)(III)  and  (2)(A),  is  set  out  under  section  5332 
of  Title  5.  Government  Organization  and  Employees. 

Amendbcents 

1991— Par.  (2)<A).  Pub.  L.  102-90  substituted  "5303" 
for  "5305". 

1990— Pub.  L.  101-520  designated  existing  provisions 
as  par.  (1).  inserted  "or  whenever  any  of  the  events  de- 
scribed in  par.  (2)  occurs."  after  "Secretary  of  the 
Senate.",  substituted  "may  adjust  the  rates  of  pay 
(and  any  minimum  or  maximimi  rate,  limitation,  or  al- 
lowance) applicable  to  personnel  whose  pay  is  dis- 
bursed by  the  Clerk  of  the  House  of  Representatives 
to  the  extent  necessary  to  ensure—"  and  subpars.  (A) 
and  (B)  for  "may.  with  respect  to  personnel  whose  pay 
is  disbursed  by  the  Clerk  of  the  House  of  Representa- 
tives, exercise  the  same  authority  to  the  extent  neces- 
sary to  ensure  parity  of  treatment  between  personnel 
of  the  respective  Houses  of  Congress  having  compara- 
ble duties  and  responsibilities.",  and  added  pars.  (2) 
and  (3). 

Order  of  the  Speaker  of  the  United  States  House 
OF  Representatives 

February  27.  1992 

Pursuant  to  the  authority  vested  in  the  Speaker  by 
section  311  of  the  Legislative  Branch  Appropriations 
Act.  1988.  enacted  by  Public  Law  100-202.  as  amended 
by  Public  Law  101-520  [this  section],  in  order  to 
ensure  parity  of  treatment  between  personnel  of  the 
House  of  Representatives  and  certain  other  positions 
within  the  Government  of  the  United  States,  it  is 
hereby— 

Ordered, 

That  the  annual  salary  rates,  maximum  rates  of 
compensation  and  general  limitation  established  by 
Order  of  the  Speaker  dated  January  28.  1991  are 
hereby  adjusted  in  the  same  manner  and  percentage 
as  the  President,  by  section  of  Executive  Order  12786 
[5  U.S.C.  5332  note]  issued  on  December  26.  1991.  ad- 
justed pursuant  to  law.  the  rates  of  pay  or  salaries  set 
forth  in  the  salary  schedules  applicable  to  those  Exec- 
utive Branch  officials  and  employees  subject  to  the 
Executive  Schedule. 

The  provisions  of  this  Order  are  effective  January  1. 
1992. 

Thomas  S.  Foley. 

Speaker. 

Prior  Orders  of  the  Speaker  of  the  House  of  Repre- 
sentatives were  issued  on  the  following  dates: 
Jan.  28. 1991.  increases  effective  Jan.  1. 1991. 
Feb.  8. 1990.  increases  effective  Feb.  1. 1990. 
Jan.  20. 1988.  increases  effective  Jan.  1. 1988. 


§60k.  Application  of  rights  and  protections  of  Fair 
Labor  Standards  Act  of  1938  to  Congressional 
and  Architect  of  Capitol  employees 

(a)  House  employees 

(1)  In  general 

Not  later  than  180  days  after  the  date  the 
minimum  wage  rate  prescribed  by  section 
6(a)(1)  of  the  Fair  Labor  Standards  Act  of 
1938  (29  U.S.C.  206(a)(1))  is  increased  pursu- 
ant to  the  amendment  made  by  section  2.  the 
rights  and  protections  xmder  the  Pair  Labor 
Standards  Act  of  1938  (29  U.S.C.  201  et  seq.) 
shall  apply  with  respect  to  any  employee  in 
an  employment  position  in  the  House  of  Rep- 
resentatives and  to  any  employing  authority 
of  the  House  of  Representatives. 

(2)  Administration 

In  the  administration  of  this  subsection,  the 
remedies  and  procedures  under  the  Fair  Em- 
plojnnent  Practices  Resolution  shall  be  ap- 
plied. As  used  in  this  paragraph,  the  term 
"Fair  Employment  Practices  Resolution" 
means  House  Resolution  558,  One  Hundredth 
Congress,  agreed  to  October  4,  1988,  as  con- 
tinued in  effect  by  House  Resolution  15,  One 
Hundred  First  Congress,  agreed  to  January  3. 
1989. 

(b)  Architect  of  Capitol  employees 

Not  later  than  180  days  after  the  date  the 
minimum  wage  rate  prescribed  by  section 
6(a)(1)  of  the  Fair  Labor  Standards  Act  of  1938 
(29  U.S.C.  206(a)(1))  is  increased  pursuant  to 
the  amendment  made  by  section  2,  the  rights 
and  protections  imder  the  Pair  Labor  Stand- 
ards Act  of  1938  (29  U.S.C.  201  et  seq.)  shall 
apply  with  respect  to  individuals  employed 
under  the  Office  of  the  Architect  of  the  Cap- 
itol. 

(Pub.  L.  101-157,  §8,  Nov.  17.  1989.  103  Stat. 
944.) 

References  in  Text 

Section  2.  referred  to  in  text,  is  section  2  of  Pub;  L. 
101-157.  Nov.  17.  1989.  103  Stat.  938.  which  amended 
section  206(a)(1)  of  Title  29.  Labor,  to  increase  the 
minimum  wage. 

The  Fair  Labor  Standards  Act  of  1938.  referred  to  in 
text,  is  act  June  25.  1938.  ch.  676.  52  Stat.  1060.  as 
amended,  which  is  classified  generally  to  chapter  8 
(§201  et  seq.)  of  Title  29.  For  complete  classification 
of  this  Act  to  the  Code,  see  section  201  of  Title  29  and 
Tables. 

House  Resolution  558.  referred  to  in  subsec.  (a)(2).  Is 
set  out  below. 

Fair  Employment  Practices  Resolution 

House  Resolution  No.  558.  One  Himdredth  Congress, 
Oct.  4.  1988.  as  continued  in  effect  by  House  Resolu- 
tion No.  15.  One  Hundred  First  Congress.  Jan.  3. 1989. 
provided  that: 

"SECTION  1.  SHORT  TITLE. 

"This  resolution  may  be  cited  as  the  'Fair  Employ- 
ment Practices  Resolution'. 

"SEC.    2.    NONDISCRIMINATION   IN   HOUSE    OF 
REPRESENTATIVES  EBCPLOYBIENT. 
"(a)  In  General.— Personnel  actions  affecting  em- 
ployment positions  in  the  House  of  Representatives 
shall  be  made  free  from  discrimination  based  on  race. 
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color,  national  origin,  religion,  sex  (including  marital 
or  parental  status),  handicap,  or  age. 

"(b)  lNTERPRETATiONS.~Interpretations  under  sub- 
section (a)  shall  reflect  the  principles  of  current  law, 
as  generally  applicable  to  emplojmient. 

"(c)  Construction.— Subsection  (a)  does  not  prohib- 
it the  tatdng  into  consideration  of — 

"(1)  the  domicile  of  an  individual  with  respect  to  a 

position  under  the  clerk-hire  allowance;  or 
"(2)  the  political  affiliation  of  an  individual  with 

respect  to  a  position  under  the  clerk-hire  allowance 

or  a  position  on  the  staff  of  a  committee. 

"SEC.  3.  PROCEDURE  FOR  CONSIDERATION  OP 

ALLEGED  VIOLATIONS. 
"The  procedure  for  consideration  of  alleged  viola- 
tions of  section  2  consists  of  3  steps  as  follows: 

"(1)  Step  I,  Counseling  and  Mediation,  as  set  forth 
in  section  5. 

"(2)  Step  II,  Formal  Complaint,  Hearing,  and 
Review  by  the  Office  of  Fair  Employment  Practices, 
as  set  forth  in  section  6. 

"(3)  Step  III,  Final  Review  by  Review  Panel,  as  set 
forth  in  section  7. 

"SEC.  4.  ESTABLISHMENT  OF  OFFICE  OF  FAIR 
EMPLOYMENT  PRACTICES. 
"There  is  established  an  Office  of  Fair  Employment 
Practices  (hereafter  tn  this  resolution  referred  to  as 
the  'Office'),  which  shall  carry  out  functions  assigned 
imder  this  resolution.  Employees  of  the  Office  shall  be 
appointed  by,  and  serve  at  the  pleasure  of,  the  Chair- 
man and  the  ranking  minority  party  member  of  the 
Committee  on  House  Administration,  acting  Jointly, 
and  shall  be  under  the  administrative  direction  of  the 
Clerk  of  the  House  of  Representatives.  The  Office 
shall  be  located  in  the  District  of  Columbia  and  shall 
begin  operation  not  more  than  30  days  after  the  date 
on  which  this  resolution  is  agreed  to  [Oct.  4, 1988]. 

"SEC.  5.  STEP  I:  COUNSELING  AND  MEDIATION. 

"(a)  Counseling.— An  individual  aggrieved  by  an  al- 
leged violation  of  section  2  may  request  coimseling  by 
counselors  in  the  Office,  who  shall  provide  informa- 
tion with  respect  to  rights  and  related  matters  under 
that  section.  A  request  for  counseling  shall  be  made 
not  later  than  180  days  after  the  alleged  violation  and 
may  be  oral  or  written,  at  the  option  of  the  individual. 
The  period  for  counseling  is  30  days.  The  Office  may 
not  notify  the  employing  authority  of  the  coimseling 
before  the  beginning  of  mediation  or  the  filing  of  a 
formal  complaint,  whichever  occurs  first. 

"(b)  Mediation.— If,  after  counseling,  the  individual 
desires  to  proceed,  the  Office  shall  attempt  to  resolve 
the  alleged  violation  through  mediation  between  the 
individual  and  the  employing  authority. 

"SEC.  6.  STEP  II:  FORMAL  COMPLAINT,  HEAR- 
ING. AND  REVIEW  BY  THE  OFFICE  OF  FAIR 
EMPLOYMENT  PRACTICES, 
"(a)  Formal  Cobcplaint  and  Request  for  Hearing.— 
Not  later  than  15  days  after  the  end  of  the  counseling 
period,  the  individual  may  file  a  formal  complaint 
with  the  Office.  Not  later  than  10  days  after  filing  the 
formal  complaint,  the  individual  may  file  with  the 
Office  a  written  request  for  a  hearing  on  the  com- 
plaint. 
"(b)  Hearing.— The  hearing  shall  be  conducted— 

"(1)  not  later  than  10  days  after  filing  of  the  writ- 
ten request  under  subsection  (a),  except  that  the 
Office  may  authorize  a  delay  of  not  more  than  30 
days  for  investigation; 

"(2)  on  the  record  by  an  employee  of  the  Office; 
and 

"(3)  to  the  greatest  extent  practicable,  in  accord- 
ance with  the  principles  and  procedures  set  forth  in 
sections  555  and  556  of  title  5,  United  States  Code. 
"(c)  Decision.— Not  later  than  20  days  after  the 
hearing,  the  Office  shall  issue  a  written  decision  to  the 
parties.  The  decision  shall  clearly  state  the  issues 
raised  by  the  complaint,  and  shall  contain  a  determi- 


nation as  to  whether  a  violation  of  section  2  has  oc- 
curred. 

"SEC.  7.  STEP  III:  FINAL  REVIEW  BY  REVIEW 
PANEL, 
"(a)  In  General.— Not  later  than  20  days  after  issu- 
ance of  the  decision  imder  section  6,  any  party  may 
seek  final  review  of  the  decision  by  filing  a  written  re- 
quest with  the  Office.  The  final  review  shall  be  con- 
ducted by  a  panel  constituted  at  the  beginning  of  each 
Congress  and  composed  of — 

"(1)  2  elected  officers  of  the  House  of  Representa- 
tives, appointed  by  the  Speaker; 

"(2)  2  employees  of  the  House  of  Representatives 
appointed  by  the  minority  leader  of  the  House  of 
Representatives; 

"(3)  2  members  of  the  Committee  on  House  Ad- 
ministration (one  of  whom  shall  be  appointed  as 
chairman  of  the  panel),  appointed  by  the  Chairman 
of  that  Committee;  and 

"(4)  2  members  of  the  Committee  on  House  Ad- 
ministration, appointed  by  the  ranking  minority 
party  member  of  that  Committee. 
If  any  member  of  the  panel  withdraws  from  a  particu- 
lar review,  the  appointing  authority  for  such  member 
shall  appoint  another  officer,  employee,  or  Member  of 
the  House  of  Representatives,  as  the  case  may  be,  to 
be  a  temporary  member  of  the  panel  for  purposes  of 
that  review  only. 

"(b)  Review  and  Decision.— The  review  under  this 
section  shall  consist  of  a  hearing  (conducted  in  the 
manner  described  in  section  6(b)(3)),  if  such  hearing  is 
considered  necessary  by  the  panel,  and  an  examina- 
tion of  the  record,  together  with  any  statements  or 
other  documents  the  panel  deems  appropriate.  A  tie 
vote  by  the  panel  is  an  affirmation  of  the  decision  of 
the  Office.  The  panel  shall  complete  the  review  and 
submit  a  written  decision  to  the  parties  and  to  the 
Committee  on  House  Administration  not  later  than  30 
days  after  filing  of  the  request  under  subsection  (a). 

"SEC.  8.  RESOLUTION  BY  AGREEMENT. 

"If,  after  a  formal  complaint  is  filed  under  section  6, 
the  parties  resolve  the  issues  involved,  the  parties 
shall  enter  into  a  written  agreement,  which  shall  be 
effective— 

"(1)  in  the  case  of  a  matter  under  review  by  the 

Office  imder  section  6,  if  approved  by  the  Office; 

and 
"(2)  in  the  case  of  a  matter  under  review  by  a 

panel  under  section  7,  if  approved  by  the  panel. 

"SEC.  9.  REMEDIES. 

"The  Office  or  a  review  panel,  as  the  case  may  be, 
may  order  the  following  remedies: 

"(1)  Monetary  compensation,  to  be  paid  from  the 
contingent  fund  of  the  House  of  Representatives. 

"(2)  In  the  case  of  a  serious  violation,  a  payment  in 
addition  to  compensation  under  paragraph  (2),  to  be 
paid  from  the  clerk-hire  allowance  of  a  Member  of 
the  House,  or  from  personnel  fimds  of  a  committee 
of  the  House  or  other  entity,  as  appropriate. 

"(3)  Injunctive  relief. 

"(4)  Costs  and  attorney  fees. 

"(5)  Employment,  reinstatement  to  employment, 
or  promotion  (with  or  without  back  pay). 

"SEC.  10.  COSTS  OF  ATTENDING  HEARINGS. 

"An  individual  with  respect  to  whom  a  hearing  is 
held  imder  this  resolution  shall  be  reimbiu'sed  for 
actual  and  reasonable  costs  of  attending  the  hearing, 
if  the  individual  resides  outside  the  District  of  Colimi- 
bia. 

"SEC.  11.  PROHIBITION  OF  INTIMIDATION. 

"Any  intimidation  of,  or  reprisal  against,  any  person 
by  an  employing  authority  because  of  the  exercise  of  a 
right  under  this  resolution  is  a  violation  of  section  2. 
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**8EC.  12.  CLOSED  HEARINGS  AND  CONPTOEN- 
TIALITY. 
"All  hearings  under  this  resolution  shall  be  closed. 
All  information  relating  to  any  procedure  under  this 
resolution  is  confidential,  except  that  a  decision  of  the 
Office  under  section  6  or  a  decision  of  a  review  panel 
under  section  7  shall  be  published,  if  the  decision  con- 
stitutes a  final  disposition  of  the  matter. 

"SEC.  13.  EXCLUSIVITY  OP  PROCEDURES  AND 
REMEDIES. 
"The  procedures  and  remedies  under  this  resolution 
are  exclusive  except  to  the  extent  that  the  Rules  of 
the  House  of  Representatives  and  the  rules  of  the 
House  Committee  on  Standards  of  Official  Conduct 
provide  for  additional  procedures  and  remedies. 

"SEC.  14.  DEPINITIONS. 
"As  used  in  this  resolution— 

"(1)  the  term  'emplojnnent  position'  means,  with 
respect  to  the  House  of  Representatives,  a  position 
the  pay  for  which  is  disbursed  by  the  Clerk  of  the 
House  of  Representatives,  and  any  employment  posi- 
tion in  a  legislative  service  organization  or  other 
entity  that  is  paid  through  funds  derived  from  the 
clerk-hire  allowance; 

"(2)  the  term  'employing  authority'  means,  the 
Member  of  the  House  of  Representatives  or  elected 
officer  of  the  House  of  Representatives  with  the 
power  to  appoint  the  employee; 

"(3)  the  term  'Member  of  the  House  of  Represent- 
atives' means  a  Representative  in,  or  a  Delegate  or 
Resident  Commissioner  to,  the  Congress;  and 

"(4)  the  term  'elected  officer  of  the  House  of  Rep- 
resentatives' means  an  elected  officer  of  the  House 
of  Representatives  (other  than  the  Speaker  and  the 
Chaplain)." 

§  60Z.  Coverage  of  House  of  Representatives  and  agen- 
cies of  legislative  branch 

(a)  Coverage  of  House  of  Representatives 

(1)  In  general 

Notwithstanding  any  provision  of  title  VII 
of  the  Civil  Rights  Act  of  1964  (42  U.S.C. 
20006  et  seq.)  or  of  other  law,  the  purposes  of 
such  title  shall,  subject  to  paragraph  (2), 
apply  in  their  entirety  to  the  House  of  Repre- 
sentatives. 

(2)  Employment  in  House 

(A)  Application 

The  rights  and  protections  under  title  VII 
of  the  Civil  Rights  Act  of  1964  (42  U.S.C. 
2000e  et  seq.)  shall,  subject  to  subparagraph 
(B),  apply  with  respect  to  any  employee  in 
an  employment  position  in  the  House  of 
Representatives  and  any  employing  author- 
ity of  the  House  of  Representatives. 

(B)  Administration 
(i)  In  general 

In  the  administration  of  this  paragraph, 
the  remedies  and  procedures  made  appli- 
cable pursuant  to  the  resolution  described 
in  clause  (ii)  shall  apply  exclusively, 
(ii)  Resolution 

The  resolution  referred  to  in  clause  (i)  is 
the  Pair  Employment  Practices  Resolu- 
tion (House  Resolution  558  of  the  One 
Hundredth  Congress,  as  agreed  to  Octo- 
ber 4,  1988),  as  incorporated  into  the 
Rules  of  the  House  of  Representatives  of 
the  One  Hundred  Second  Congress  as 
Rule  LI,  or  any  other  provision  that  con- 


tinues in  effect  the  provisions  of  such  res- 
olution. 

(C)  Exercise  of  rulemaking  power 

The  provisions  of  subparagraph  (B)  are 
enacted  by  the  House  of  Representatives  as 
an  exercise  of  the  rulemaking  power  of  the 
House  of  Representatives,  with  full  recogni- 
tion of  the  right  of  the  House  to  change  its 
rules,  in  the  same  manner,  and  to  the  same 
extent  as  in  the  case  of  any  other  rule  of 
the  House. 

(b)  Instrumentalities  of  Congress 

(1)  In  general 

The  rights  and  protections  under  this  title  ^ 
and  title  VII  of  the  Civil  Rights  Act  of  1964 
(42  U.S.C.  2000e  et  seq.)  shall,  subject  to  para- 
graph (2),  apply  with  respect  to  the  conduct 
of  each  instrumentality  of  the  Congress. 

(2)  Establishment  of  remedies  and  procedures  by 
instrumentalities 

The  chief  official  of  each  instrumentality  of 
the  Congress  shall  establish  remedies  and 
procedures  to  be  utilized  with  respect  to  the 
rights  and  protections  provided  pursuant  to 
paragraph  (1).  Such  remedies  and  procedures 
shall  apply  exclusively,  except  for  the  em- 
ployees who  are  defined  as  Senate  employees, 
in  section  1201(c)(1)  of  this  title. 

(3)  Report  to  Congress 

The  chief  official  of  each  instrumentality  of 
the  Congress  shall,  after  establishing  reme- 
dies and  procedures  for  purposes  of  para- 
graph (2),  submit  to  the  Congress  a  report  de- 
scribing the  remedies  and  procedures. 

(4)  Definition  of  instrumentalities 

For  purposes  of  this  section,  instrumental- 
ities of  the  Congress  include  the  following: 
the  Architect  of  the  Capitol,  the  Congression- 
al Budget  Office,  the  General  Accounting 
Office,  the  Government  Printing  Office,  the 
Office  of  Technology  Assessment,  and  the 
United  States  Botanic  Garden. 

(5)  Construction 

Nothing  in  this  section  shall  alter  the  en- 
forcement procedures  for  individuals  protect- 
ed under  section  717  of  title  VII  for  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000e-16). 

(Pub.  L.  102-166,  title  I,  §  117,  Nov.  21,  1991,  105 
Stat.  1080.) 

References  in  Text 

The  Civil  Rights  Act  of  1964,  referred  to  in  subsecs. 
(a)(1),  (2)(A)  and  (b)(1),  is  Pub.  L.  88-352.  July  2,  1964, 
78  Stat.  252,  as  amended.  Title  VII  of  the  Act  is  classi- 
fied generally  to  subchapter  VI  (§2000e  et  seq.)  of 
chapter  21  of  Title  42,  The  Public  Health  and  Welfare. 
For  complete  classification  of  this  Act  to  the  Code,  see 
Short  Title  note  set  out  under  section  2000a  of  Title 
42  and  Tables. 

House  Resolution  558,  referred  to  in  subsec. 
(a)(2)(B)(ii),  is  set  out  as  a  note  under  section  60k  of 
this  title. 

This  title,  referred  to  in  subsec.  (b)(1).  is  title  I  of 
Pub.  L.  102-166.  Nov.  21,  1991,  105  Stat.  1071,  which 


^  See  References  in  Text  note  below. 
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enacted  this  section  and  section  1981a  of  Title  42,  The 
Public  Health  and  Welfare,  amended  section  626  of 
Title  29,  Labor,  and  sections  1981, 1988,  2000e,  2000e-l. 
2000e-2,  2000e-4,  2000e-5,  2000e-16,  12111,  and  12112 
of  Title  42,  and  enacted  provisions  set  out  as  notes 
under  sections  1981,  2000e,  and  2000e-4  of  Title  42. 
For  complete  classification  of  title  I  to  the  Code,  see 
Tables. 

E2FFECTIVE  Date 

Section  effective  Nov.  21,  1991,  except  as  otherwise 
provided,  see  section  402(a)  of  Pub.  L  102-166,  set  out 
as  an  Effective  Date  of  1991  Amendment  note  under 
section  1981  of  Title  42,  The  Public  Health  and  Wel- 
fare. 

§  61-1.  Gross  rate  of  compensation  of  employees  paid 
by  Secretary  of  Senate 

ISee  main  edition  for  text  of  (a)  to  (c)] 

(d)  Compensation  of  employees  in  office  of  Senator; 
limitation;  titles  of  positions 

(1)(A)  Except  as  is  otherwise  provided  in  sub- 
paragraphs (B)  and  (C),  the  aggregate  of  gross 
compensation  paid  employees  in  the  office  of  a 
Senator  shall  not  exceed  during  each  fiscal  year 
the  following: 

$1,054,591  if  the  population  of  his  State  is 
less  than  5,000,000; 

$1,097,487  if  such  population  is  5,000,000 
but  less  than  6,000,000; 

$1,140,385  if  such  population  is  6,000,000 
but  less  than  7,000,000; 

$1,183,282  if  such  population  is  7,000,000 
but  less  than  8,000,000; 

$1,226,179  if  such  population  is  8,000,000 
but  less  than  9,000,000; 

$1,269,076  if  such  population  is  9,000,000 
but  less  than  10,000,000; 

$1,311,973  if  such  population  is  10,000,000 
but  less  than  11,000,000; 

$1,354,870  if  such  population  is  11,000,000 
but  less  than  12,000,000; 

$1,397,767  if  such  population  is  12,000,000 
but  less  than  13,000,000; 

$1,440,664  if  such  population  is  13,000,000 
but  less  than  14,000,000; 

$1,483,562  if  such  population  is  14,000,000 
but  less  than  15,000,000; 

$1,526,460  if  such  population  is  15,000,000 
but  less  than  16,000,000; 

$1,569,357  if  such  population  is  16,000,000 
but  less  than  17,000,000; 

$1,612,254  if  such  population  is  17,000,000 
but  less  than  18,000,000; 

$1,639,697  if  such  population  is  18,000,000 
but  less  than  19,000,000; 

$1,667,142  if  such  population  is  19,000,000 
but  less  than  20,000,000; 

$1,694,586  if  such  population  is  20,000,000 
but  less  than  21,000,000; 

$1,722,032  if  such  population  is  21,000,000 
but  less  than  22,000,000; 

$1,749,477  if  such  population  is  22,000,000 
but  less  than  23,000,000; 

$1,776,921  if  such  population  is  23,000,000 
but  less  than  24,000,000; 

$1,804,365  if  such  population  is  24,000,000 
but  less  than  25,000,000; 

$1,831,809  if  such  population  is  25,000,000 
but  less  than  26,000,000; 

$1,859,255  if  such  population  is  26,000,000 
but  less  than  27,000,000; 


$1,886,699  if  such  population  is  27,000,000 
but  less  than  28,000,000;  and 

$1,914,144  if  such  population  is  28,000,000 
or  more. 

iSee  main  edition  for  text  of  undesignated 
pars.,  (B)  and  iOl 

(2)  Within  the  limits  prescribed  by  paragraph 
(1)  of  this  subsection.  Senators  may  fix  the 
number  and  the  rates  of  compensation  of  em- 
ployees in  their  respective  offices.  The  salary  of 
an  employee  in  a  Senator's  office  shall  not  be 
fixed  under  this  paragraph  at  a  rate  less  than 
$1,595  or  in  excess  of  $124,959  per  annum.  A 
Senator  may  establish  such  titles  for  positions 
in  his  office  as  he  may  desire  to  designate,  by 
written  notification  to  the  disbursing  office  of 
the  Senate. 

(e)  Gross  rate  of  compensation  of  employee  of  com- 
mittee of  Senate  employed  by  joint  committee, 
select  committee,  or  standing  committee 

(1),  (2)  Repealed.  Pub.  L.  96-304,  title  I, 
§  112(b)(1),  July  8, 1980,  94  Stat.  892. 

(3)  No  employee  of  a  committee  of  the  Senate 
shall  be  paid  at  a  gross  rate  in  excess  of 
$124,464,  in  case  of  an  employee  of  a  joint  com- 
mittee the  expenses  of  which  are  paid  from  the 
contingent  fund  of  the  Senate,  $124,959,  in  case 
of  an  employee  of  a  select  committee  (including 
the  conference  majority  and  conference  minori- 
ty of  the  Senate),  or  $126,815,  in  case  of  an  em- 
ployee of  any  standing  committee  (including 
the  majority  and  minority  policy  committees) 
of  the  Senate.  For  the  purpose  of  this  para- 
graph, an  employee  of  a  subcommittee  shall  be 
considered  to  be  an  employee  of  the  full  com- 
mittee. 

(f)  General  limitation 

No  officer  or  employee  whose  compensation  is 
disbursed  by  the  Secretary  of  the  Senate  shall 
be  paid  gross  compensation  at  a  rate  less  than 
$1,595  or  in  excess  of  $124,959  unless  expressly 
authorized  by  law. 

ISee  main  edition  for  text  ofig);  creditsi 

AlfENDBIENTS 

1992— Subsec.  (d)(1)(A).  The  table  was  revised 
upward,  effective  Jan.  1,  1992.  by  section  6(b)  of 
Salary  Directive  of  President  pro  tempore  of  the 
Senate,  Dec.  18,  1991,  set  out  as  a  note  under  section 
60a-l  of  this  title.  Prior  to  such  upward  revision,  the 
table  was  set  out  as  follows: 

"$847,410  if  the  population  of  his  State  is  less  than 
1,000.000; 

"$888,579  if  such  population  is  1,000,000  but  less 
than  2,000,000; 

"$929,747  if  such  population  is  2.000.000  but  less 
than  3.000,000; 

"$970,915  if  such  population  is  3.000.000  but  less 
than  4,000.000; 

"$1,012,083  if  such  population  is  4.000.000  but  less 
than  5,000,000; 

"$1,053,250  if  such  population  is  5,000,000  but  less 
than  6,000,000; 

"$1,094,419  if  such  population  is  6.000,000  but  less 
than  7,000,000; 

"$1,135,587  if  such  population  is  7,000,000  but  less 
than  8,000,000; 

"$1,176,755  if  such  population  is  8,000,000  but  less 
than  9,000,000; 
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"$1,217,923  if  such  population  is  9,000,000  but  less 
than  10,000,000; 

"$1,259,091  if  such  population  is  10,000,000  but  less 
than  11,000,000; 

"$1,300,259  if  such  population  is  11,000,000  but  less 
than  12,000,000; 

"$1,341,427  if  such  population  is  12,000,000  but  less 
than  13,000,000; 

"$1,382,595  if  such  population  is  13,000,000  but  less 
than  14,000,000; 

"$1,423,763  if  such  population  is  14,000,000  but  less 
than  15,000,000; 

"$1,464,932  if  such  population  is  15,000,000  but  less 
than  16,000,000; 

"$1,506,100  if  such  population  is  16,000,000  but  less 
than  17,000,000; 

"$1,547,268  if  such  population  is  17,000,000  but  less 
than  18,000,000; 

"$1,573,605  if  such  population  is  18,000,000  but  less 
than  19,000,000; 

"$1,599,944  if  such  population  is  19,000,000  but  less 
than  20,000,000; 

"$1,626,282  if  such  population  is  20.000,000  but  less 
than  21,000,000; 

"$1,652,621  if  such  population  is  21,000,000  but  less 
than  22,000,000; 

"$1,678,960  if  such  population  is  22,000,000  but  less 
than  23,000,000; 

"$1,705,298  if  such  population  is  23,000,000  but  less 
than  24,000,000; 

"$1,731,636  if  such  population  is  24,000,000  but  less 
than  25,000,000; 

"$1,757,974  if  such  population  is  25,000,000  but  less 
than  26,000,000; 

"$1,784,313  if  such  population  is  26,000,000  but  less 
than  27,000,000; 

"$1,810,651  if  such  population  is  27,000,000  but  less 
than  28,000,000;  and 

"$1,836,990  if  such  population  is  28,000,000  or  more." 

Subsec.  (d)(2).  Figures  "$1,530"  and  "$97,359"  in- 
creased, effective  Jan.  1,  1992.  to  "$1,595"  and 
"$124,959",  respectively,  see  section  6(c)  of  Salary  Di- 
rective of  President  pro  tempore  of  the  Senate,  Dec. 
18.  1991,  set  out  as  a  note  imder  section  60a-l  of  this 
title. 

Subsec.  (e)(3).  Figures  "$96,864",  "$97,359",  and 
"$99,215"  to  be  deemed  to  refer,  effective  Jan.  1,  1992, 
to  the  figures  "$124,464",  "$124,959",  and  "$126,815". 
respectively,  see  section  5(b)  of  Salary  Directive  of 
President  pro  tempore  of  the  Senate,  Dec.  18, 1991,  set 
out  as  a  note  under  section  60a- 1  of  this  title. 

Subsec.  (f).  Pigiures  "$1,530"  and  "$97,359"  to  be 
deemed  to  refer,  effective  Jan.  1.  1992,  to  the  figures 
"$1,595"  and  "$124,959",  respectively,  see  section  7(a), 
(b)  of  Salary  Directive  of  President  pro  tempore  of  the 
Senate,  Dec.  18,  1991,  set  out  as  a  note  under  section 
60a-l  of  this  title. 

1991— Subsec.  (d)(1)(A).  The  table  was  revised 
upward,  effective  Jan.  1.  1991,  by  section  6(b)  of 
Salary  Directive  of  President  pro  tempore  of  the 
Senate,  Dec.  20, 1990,  formerly  set  out  as  a  note  under 
section  60a-l  of  this  title. 

Subsec.  (d)(2).  Figures  "$1,469"  and  "$84,959"  in- 
creased, effective  Jan.  1,  1991,  to  "$1,530"  and 
"$97,359",  respectively,  see  section  6(c)  of  Salary  Di- 
rective of  President  pro  tempore  of  the  Senate,  Dec. 
20, 1990,  formerly  set  out  as  a  note  imder  section  60a-l 
of  this  title. 

Subsec.  (e)(3).  Figures  "$84,464",  "$84,959",  and 
"$86,815"  (as  increased  to  "$93,364",  "$93,859".  and 
"$95,715".  respectively)  to  be  deemed  to  refer,  effec- 
tive Jan.  1,  1991,  to  the  figures  "$96,864",  "$97,359". 
and  "$99,215",  respectively,  see  section  5(b)  of  Salary 
Directive  of  President  pro  tempore  of  the  Senate,  Dec. 
20, 1990,  formerly  set  out  as  a  note  under  section  60a-l 
of  this  title. 

Subsec.  (f).  Figures  "$1,469"  and  "$84,959"  (as  in- 
creased to  $93,859)  to  be  deemed  to  refer,  effective 
Jan.  1,  1991,  to  the  figures  "$1,530"  and  "$97,359",  re- 
spectively, see  section  7(a),  (b)  of  Salary  Directive  of 


President  pro  tempore  of  the  Senate,  Dec.  20,  1990, 
formerly  set  out  as  a  note  under  section  60a-l  of  this 
title. 

1990-~Subsec.  (d)(1)(A).  The  table  was  revised 
upward,  effective  Jan.  1.  1990.  by  section  6(b)  of 
Salary  Directive  of  President  pro  tempore  of  the 
Senate,  Dec.  21.  1989,  formerly  set  out  as  a  note  under 
section  60a-l  of  this  title. 

Subsec.  (d)(2).  Figure  "$1,417"  increased,  effective 
Jan.  1.  1990.  to  "$1,469".  see  section  6(c)  of  Salary  Di- 
rective of  President  pro  tempore  of  the  Senate.  Dec. 
21. 1989.  formerly  set  out  as  a  note  under  section  60a-l 
of  this  title. 

Subsec.  (f ).  Figure  "$1,417"  to  be  deemed  to  refer,  ef- 
fective Jan.  1.  1990,  to  figure  "$1,469",  see  section  7(a) 
of  Salary  Directive  of  President  pro  tempore  of  the 
Senate,  Dec.  21,  1989,  formerly  set  out  as  a  note  imder 
section  60a-l  of  this  title. 

Aggregate  of  Gross  Compensation  for  Employees 
IN  Office  op  Senator  for  Each  Fiscal  Year;  In- 
crease IN  Amount;  Reduction  in  Amounts  for 
Committee  Chairmen.  Ranking  Minority  Mem- 
bers. ETC 

Section  111(a).  (b)  of  Pub.  L.  95-94.  as  amended  by 
Pub.  L.  95-240,  title  II,  §  206.  Mar.  7,  1978,  92  Stat.  117, 
eff.  Oct.  1,  1977;  Pub.  L.  100-137,  §  3,  Oct.  21.  1987,  101 
Stat.  819,  provided  that: 

"(a)  Except  as  provided  in  subsection  (b),  the  aggre- 
gate of  the  gross  compensation  which  may  be  paid  to 
employees  in  the  office  of  a  Senator  during  each  fiscal 
year  under  section  105(d)  of  the  Legislative  Branch 
Appropriation  Act,  1968,  as  amended  and  modified  (2 
U.S.C.  61-l(d)).  is  increased  by  $292,686. 

"(b)  [Repealed.  Pub.  L.  100-137.  §  3.  Oct.  21,  1987, 
101  Stat.  8193." 

[The  figure  "$292,686"  appearing  in  subsec.  (a)  was 
in  the  original  "$149,286"  and  was  increased  by  the 
following  Salary  Directives  of  President  pro  tempore 
of  the  Senate,  set  out  as  notes  imder  section  60a-l  of 
this  title:  Oct.  9,  1978,  §  6(d);  Oct.  13,  1979,  §  6(d);  Oct. 
1,  1980,  §  6(d);  Oct.  5.  1981.  as  amended  Dec.  15.  1981, 
§  6(d);  Oct.  1,  1982,  §  6(d);  Dec.  20,  1983,  as  amended 
May  2,  1984,  §  6(d);  Jan.  4,  1985,  §  6(d);  Dec.  19,  1986, 
§  6(d);  Jan.  4,  1988,  $  6(d);  Dec.  9,  1988,  §  6(d);  Dec.  21, 
1989,  §  6(d);  Dec.  20.  1990.  §  6(d);  Dec.  18.  1991.  §  6(d).] 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  43d,  58,  61-la, 
61-lc  of  this  title. 

§  61-lc.  Aggregate  gross  compensation  of  employee  of 
Senator  of  State  with  population  under  5,000,(KM) 

(a)  Notwithstanding  the  provisions  of  section 
61-l(d)(l)  of  this  title,  and  except  as  otherwise 
provided  in  subparagraph  (C)  of  such  subsec- 
tion (d)(1),  the  aggregate  of  gross  compensation 
paid  employees  in  the  office  of  a  Senator  shall 
not  exceed  during  each  fiscal  year  $1,012,083  if 
the  population  of  his  State  is  less  than 
5,000.000. 

(b)  Subsection  (a)  of  this  section  shall  take 
effect  October  1, 1991. 

(Pub.  L.  102-90.  title  I.  §  5.  Aug.  14,  1991,  105 
Stat.  450.) 

Codification 

Section  is  from  the  Congressional  Operations  Appro- 
priations Act,  1992,  which  is  title  I  of  the  Legislative 
Branch  Appropriations  Act,  1992. 
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§61d-l.  Compensation  of  employees  of  Chaplain  of 
Senate 

The  Chaplain  of  the  Senate  may  appoint  and 
fix  the  compensation  of  such  employees  as  he 
deems  appropriate,  except  that  the  amoimt 
which  may  be  paid  for  any  fiscal  year  as  gross 
compensation  for  personnel  in  such  Office  for 
any  fiscal  year  shall  not  exceed  $147,000. 

(As  amended  Pub.  L.  101-163,  title  I,  §  10,  Nov. 
21,  1989,  103  Stat.  1046.) 

Amendbcents 

1989— Pub.  L.  101-163  substituted  "such  employees 
as  he  deems  appropriate,  except  that  the  amount 
which  may  be  paid  for  any  fiscal  year  as  gross  compen- 
sation for  personnel  in  such  Office  for  any  fiscal  year 
shall  not  exceed  $147,000"  for  "a  secretary". 

§61f-la.  Travel  expenses  of  Sergeant  at  Arms  and 
Doorkeeper  of  Senate 

For  the  purpose  of  carrying  out  his  duties, 
the  Sergeant  at  Arms  and  Doorkeeper  of  the 
Senate  is  authorized  to  incur  official  travel  ex- 
penses during  each  fiscal  year  not  to  exceed  the 
sums  made  available  for  such  purpose  under  ap- 
propriations Acts.  With  the  approval  of  the 
Sergeant  at  Arms  and  Doorkeeper  of  the 
Senate  and  in  accordance  with  such  regulations 
as  may  be  promulgated  by  the  Senate  Commit- 
tee on  Rules  and  Administration,  the  Secretary 
of  the  Senate  is  authorized  to  advance  to  the 
Sergeant  at  Arms  or  to  any  designated  employ- 
ee under  the  jurisdiction  of  the  Sergeant  at 
Arms  and  Doorkeeper,  such  siuns  as  may  be 
necessary  to  defray  official  travel  expenses  in- 
curred in  carrying  out  the  duties  of  the  Ser- 
geant at  Arms  and  Doorkeeper.  The  receipt  of 
any  such  sum  so  advanced  to  the  Sergeant  at 
Arms  and  Doorkeeper  or  to  any  designated  em- 
ployee shall  be  taken  and  passed  by  the  ac- 
coimting  officers  of  the  Government  as  a  full 
and  sufficient  voucher;  but  it  shall  be  the  duty 
of  the  traveler,  as  soon  as  practicable,  to  fur- 
nish to  the  Secretary  of  the  Senate  a  detailed 
voucher  of  the  expenses  incurred  for  the  travel 
with  respect  to  which  the  sum  was  so  advanced, 
and  make  settlement  with  respect  to  such  sum. 
Payments  under  this  section  shall  be  made 
from  funds  included  in  the  appropriations  ac- 
count, within  the  contingent  fund  of  the 
Senate,  for  the  Sergeant  at  Arms  and  Door- 
keeper of  the  Senate,  upon  vouchers  approved 
by  the  Sergeant  at  Arms  and  Doorkeeper. 

(As  amended  Pub.  L.  101-520,  title  I,  §  6,  Nov.  5, 
1990, 104  Stat.  2258.) 

Amendbcents 

1990— Pub.  L.  101-520  amended  section  generally. 
Prior  to  amendment,  section  read  as  foUows:  "For  the 
purpose  of  carrying  out  his  duties,  the  Sergeant  at 
Arms  and  Doorkeeper  of  the  Senate  is  authorized  to 
inciu*  official  travel  expenses  not  to  exceed  $250,000 
during  any  fiscal  year.  With  the  approval  of  the  Ser- 
geant at  Arms  and  Doorkeeper,  the  Secretso^  of  the 
Senate  is  authorized  to  advance  to  any  designated  em- 
ployee under  the  Jurisdiction  of  the  Sergeant  at  Arms 
and  Doorkeeper  such  sums  as  may  be  necessary,  not 
exceeding  $1,000,  to  defray  official  travel  expenses  in 
assisting  the  Sergeant  at  Arms  and  Doorkeeper  in  car- 
rying out  his  duties.  Any  such  employee  shall,  as  soon 
as  practicable,  furnish  to  the  Sergeant  at  Arms  and 


Doorkeeper  a  detailed  voucher  for  such  expenses  in- 
curred and  make  settlement  with  respect  to  any 
amount  so  advanced.  For  purposes  of  this  section,  offi- 
cial travel  expenses  includes  travel  expenses  incurred 
in  connection  with  training  of  employees  only  if  the 
training  has  been  approved  by  the  Committee  on 
Rules  and  Administration  of  the  Senate.  Payments 
under  this  section  shall  be  made  from  f imds  included 
in  the  appropriation  'Miscellaneous  Items'  under  the 
heading  'Contingent  Expenses  of  the  Senate'  upon 
vouchers  approved  by  the  Sergeant  at  Arms  and  Door- 
keeper." 

Effective  Date  of  1990  Amendment 

Section  6  of  Pub.  L.  101-520  provided  that  the 
amendment  made  by  that  section  is  effective  in  the 
case  of  fiscal  years  which  begin  after  Sept.  30, 1990. 

§  61f-7.  Abolition  of  statutory  positions  in  Office  of 
Sergeant  at  Arms  and  Doorkeeper  of  Senate;  au- 
thority to  establish  and  fix  compensation  for  po- 
sitions 

Transfer  of  Jurisdiction  of  Senate  Chamber 
Public  Address  System  From  Architect  of  Cap- 
itol TO  Sergeant  at  Arms  and  Doorkeeper  of 
Senate 

Pub.  L.  102-90,  title  I.  §  8,  Aug.  14.  1991.  105  Stat. 

451,  provided  that: 

"(a)  Effective  October  1,  1991,  the  jurisdiction  and 
control  of  the  Senate  chamber  public  address  system 
is  transferred  from  the  Architect  of  the  Capitol  to  the 
Sergeant  at  Arms  and  Doorkeeper  of  the  Senate.  In 
the  case  of  any  employee  of  the  Architect  of  the  Cap- 
itol transferred  during  fiscal  year  1992  to  the  Sergeant 
at  Arms  and  Doorkeeper  of  the  Senate  as  an  audio  op- 
erator— 

"(1)  in  the  case  of  days  of  annual  leave  to  the 
credit  of  any  such  employee  as  of  the  date  such  em- 
ployee is  transferred,  the  Architect  of  the  Capitol  is 
authorized  to  make  payment  to  each  such  employee 
for  that  annual  leave,  and  no  such  payment  shall  be 
considered  a  payment  or  compensation  within  the 
meaning  of  any  law  relating  to  dual  compensation; 
and 

"(2)  for  purposes  of  section  8339(m)  of  title  5, 

United  States  Code,  the  days  of  unused  sick  leave  to 

the  credit  of  any  such  employee  as  of  the  date  such 

employee  Is  transferred  shall  be  Included  In  the  total 

service  of  such  employee  In  connection  with  the 

computation  of  any  annuity  under  subsections  (a) 

through  (e),  (n),  and  (q)  of  such  section. 

"(b)  The  Architect  of  the  Capitol  shall  provide  the 

maintenance  of  the  Senate  chamber  public  address 

system  until  such  system  Is  replaced  by  a  combined 

public  address  and  audio  broadcast  system." 

Transfer  of  Jurisdiction  of  Elevators  in  Capitol 
Building  Under  Control  of  Senate  From  Archi- 
tect OF  Capitol  to  Sergeant  at  Arms  and  Door- 
keeper of  Senate 

Pub.  L.  102-90.  title  I.  §  9.  Aug.  14.  1991,  105  Stat. 

452,  provided  that: 

"(a)  Subject  to  subsection  (b),  those  employees  of 
the  Architect  of  the  Capitol  engaged  In  operating  ele- 
vators In  that  part  of  the  United  States  Capitol  BuUd- 
Ing  under  the  control  and  Jurisdiction  of  the  United 
States  Senate,  together  with  the  elevator  operating 
functions  performed  by  such  employees,  effective  Oc- 
tober 1, 1991,  shall  be  transferred  to  the  jurisdiction  of 
the  Sergeant  at  Arms  and  Doorkeeper  of  the  Senate. 

"(b)  The  Sergeant  at  Arms  and  Doorkeeper  of  the 
Senate  is  authorized  to  enter  Into  an  agreement  or 
other  arrangement  with  the  Architect  of  the  Capitol 
regarding  the  supervision  of  such  employees." 
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§  61g-6.  Payment  of  expenses  of  Conference  of  Ma- 
jority and  Conference  of  Minority  from  Senate 
contingent  fund 

For  each  fiscal  year  (beginning  with  the  fiscal 
year  which  ends  September  30,  1982)  there  is 
authorized  to  be  expended  from  the  contingent 
fund  of  the  Senate  an  amount,  not  in  excess  of 
$75,000,  for  the  Conference  of  the  Majority  and 
an  equal  amount  for  the  Conference  of  the  Mi- 
nority. Pasmaents  under  this  section  shall  be 
made  only  for  expenses  actually  incurred  by 
such  a  Conference  in  carrying  out  its  functions, 
and  shall  be  made  upon  certification  and  docu- 
mentation of  the  expenses  involved,  by  the 
Chairman  of  the  Conference  claiming  payment 
hereimder  and  upon  vouchers  approved  by  such 
Chairman  and  by  the  Committee  on  Rules  and 
Administration,  except  that  vouchers  shall  not 
be  required  for  pajnnent  of  long-distance  tele- 
phone calls. 

(As  amended  Pub.  L.  101-163,  title  I,  Nov.  21, 
1989,  103  Stat.  1043;  Pub.  L.  101-520,  title  I, 
Nov.  5,  1990,  104  Stat.  2256.) 

Amendments 

1990— Pub.  L.  101-520  substituted  "$75,000"  for 
"$50,000". 

1989— Pub.  L.  101-163  substituted  "$50,000"  for 
"$40,000". 

Effective  Date  of  1990  Amendment 

Title  I  of  Pub.  L.  101-520  provided  that  the  amend- 
ment made  by  Pub.  L.  101-520  is  effective  in  the  case 
of  fiscal  years  beginning  after  Sept.  30, 1990. 

Effective  Date  of  1989  Amendment 

Title  I  of  Pub.  L.  101-163  provided  that  the  amend- 
ment made  by  Pub.  L.  101-163  is  effective  in  the  case 
of  fiscal  years  beginning  after  Sept.  30, 1989. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  61g-6a,  61g-7 
of  this  title. 

§61g-6a.  Salaries  for  Conference  of  Migority  and 
Conference  of  Minority  of  Senate;  transfer  of 
funds  from  appropriation  account 

The  Chairman  of  the  Majority  or  Minority 
Conference  Committee  of  the  Senate  may. 
during  any  fiscal  year  (commencing  with  the 
fiscal  year  ending  September  30,  1991),  at  his 
election  transfer  not  more  than  $275,000  from 
the  appropriation  account  for  salaries  for  the 
Conference  of  the  Majority  and  the  Conference 
of  the  Minority  of  the  Senate,  to  the  account, 
within  the  contingent  fund  of  the  Senate,  from 
which  expenses  are  payable  under  section  61g-6 
of  this  title.  Any  transfer  of  fimds  under  au- 
thority of  the  preceding  sentence  shall  be  made 
at  such  time  or  times  as  such  chairman  shall 
specify  in  writing  to  the  Senate  Disbursing 
Office.  Any  funds  so  transferred  by  the  Chair- 
man of  the  Majority  or  Minority  Conference 
Committee  shall  be  available  for  expenditure 
by  such  committee  in  like  manner  and  for  the 
same  purposes  as  are  other  moneys  which  are 
available  for  expenditure  by  such  committee 
from  the  accoimt,  within  the  contingent  fund 
of  the  Senate,  from  which  expenses  are  payable 
imder  section  61g-6  of  this  title. 


(Pub.  L.  101-520,  title  I,  §  1,  Nov.  5,  1990,  104 
Stat.  2257;  Pub.  L.  102-90,  title  I,  §  1(a),  Aug.  14, 
1991,  105  Stat.  450.) 

Codification 

Section  is  from  the  Congressional  Operations  Appro- 
priations Act,  1991,  which  is  title  I  of  the  Legislative 
Branch  Appropriations  Act,  1991. 

AMENDlflENTS 

1991— Pub.  L.  102-90  substituted  "$275,000"  for 
"$75,000". 

Effective  Date  of  1991  Amendment 

Section  Kb)  of  Pub.  L.  102-90  provided  that:  "Sub- 
section (a)  [amending  this  section]  shall  take  effect  on 
October  1, 1991." 

Similar  Provisions 

Similar  provisions  were  contained  in  the  following 
prior  appropriation  acts: 

Pub.  L.  101-163,  title  I,  §  1,  Nov.  21,  1989,  103  Stat. 
1044. 

Pub.  L.  100-458,  title  I.  §  1,  Oct.  1,  1988,  102  Stat. 
2161. 

Pub.  L.  100-202.  §  lOl(i)  [title  I,  §  7],  Dec.  22,  1987, 
101  Stat.  1329-290,  1329-294. 

§  61g-8.  Utilization  of  funds  for  specialized  training 
of  professional  staff  for  Migority  and  Minority 
Conference  Committee  of  Senate 

Funds  appropriated  to  the  Conference  of  the 
Majority  and  funds  appropriated  to  the  Confer- 
ence of  the  Minority  for  any  fiscal  year  (com- 
mencing with  the  fiscal  year  ending  September 
30,  1991),  may  be  utilized  in  such  amounts  as 
the  Chairman  of  each  Conference  deems  appro- 
priate for  the  specialized  training  of  profession- 
al staff,  subject  to  such  limitations,  insofar  as 
they  are  applicable,  as  are  imposed  by  the  Com- 
mittee on  Rules  and  Administration  with  re- 
spect to  such  training  when  provided  to  profes- 
sional staff  of  standing  committees  of  the 
Senate. 

(Pub.  L.  101-520,  title  I,  §  2,  Nov.  5,  1990,  104 
Stat.  2257.) 

Codification 

Section  is  from  the  Congressional  Operations  Appro- 
priations Act,  1991,  which  is  title  I  of  the  Legislative 
Branch  Appropriations  Act,  1991. 

Similar  Provisions 

Provisions  relating  to  utilization  of  funds  for  specific 
fiscal  year  for  specialized  training  of  professional  staff 
for  Majority  and  Minority  Conference  Committee  of 
Senate  were  contained  in  the  following  appropriation 
acts: 

Pub.  L.  101-163,  title  I,  §  2,  Nov.  21,  1989,  103  Stat. 
1044. 

§  61h-6.  Appointment  of  consultants  by  President  pro 
tempore,  M^ority  Leader,  Minority  Leader,  Sec- 
retary of  Senate,  and  Legislative  Counsel  of 
Senate;  compensation 

(a)  Effective  April  1,  1977,  the  President  Pro 
Tempore,  Majority  Leader,, »  and  Secretary  of 


» So  in  original. 
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the  Senate  are  each  authorized  to  appoint  and 
fix  the  compensation  of  not  more  than  two  in- 
dividual consultants,  on  a  temporary  or  inter- 
mittent basis,  at  a  daily  rate  of  compensation 
not  in  excess  of  the  per  diem  equivalent  of  the 
highest  gross  rate  of  annual  compensation 
which  may  be  paid  to  employees  of  a  standing 
committee  of  the  Senate.  The  Minority  Leader 
of  the  Senate  is  authorized  to  appoint  and  fix 
the  compensation  of  not  more  than  four  indi- 
vidual consultants,  on  a  temporary  or  intermit- 
tent basis,  at  a  daily  rate  of  compensation  not 
in  excess  of  that  specified  in  the  preceding  sen- 
tence. The  Legislative  Counsel  of  the  Senate 
(subject  to  the  approval  of  the  President  pro 
tempore)  is  authorized  to  appoint  and  fix  the 
compensation  of  not  more  than  2  consultants, 
on  a  temporary  or  intermittent  basis,  at  a  daily 
rate  of  compensation  not  in  excess  of  that  spec- 
ified in  the  first  sentence  of  this  section.  The 
provisions  of  section  8344  of  title  5  shall  not 
apply  to  any  individual  serving  in  a  position 
under  this  authority.  Expenditures  imder  this 
authority  shall  be  paid  from  the  contingent 
fund  of  the  Senate  upon  vouchers  approved  by 
the  President  Pro  Tempore,  Majority  Leader, 
Minority  Leader,,^  Secretary  of  the  Senate,  or 
Legislative  Coimsel  of  the  Senate,  as  the  case 
may  be. 

(b)  The  Majority  Leader,  the  Minority 
Leader,  and  the  President  pro  tempore  of  the 
Senate,  in  appointing  individuals  to  consultant 
positions  under  authority  of  this  section,  may 
appoint  one  such  individual  to  such  position  at 
an  annual  rate  of  compensation  rather  than  at 
a  daily  rate  of  compensation,  but  such  annual 
rate  shall  not  be  in  excess  of  the  highest  gross 
rate  of  annual  compensation  which  may  be  paid 
to  employees  of  a  standing  committee  of  the 
Senate. 

(As  amended  Pub.  L.  101-302,  title  III,  §  314(a), 
May  25,  1990,  104  Stat.  245;  Pub.  L.  102-90,  title 
I,  §  3,  Aug.  14,  1991,  105  Stat.  450.) 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-90  which  directed  the 
insertion  of  "The  Legislative  Counsel  of  the  Senate 
(subject  to  the  approval  of  the  President  pro  tempore) 
is  authorized  to  appoint  and  fix  the  compensation  of 
not  more  than  2  consultants,  on  a  temporary  or  inter- 
mittent basis,  at  a  daily  rate  of  compensation  not  in 
excess  of  that  specified  in  the  first  sentence  of  this 
section."  immediately  after  the  second  sentence  of  this 
section  and  which  directed  the  substitution  of  ",  Sec- 
retary of  the  Senate,  or  Legislative  Counsel  of  the 
Senate,  as  the  case  may  be"  for  "and  the  Secretary  of 
the  Senate,  respectively"  in  the  last  sentence  of  this 
section,  was  executed  by  making  the  insertion  and  the 
substitution  for  "and  Secretary  of  the  Senate,  respec- 
tively", to  reflect  the  probable  intent  of  Congress. 

1990— Pub.  L,  101-302  designated  existing  provisions 
as  subsec.  (a)  and  added  subsec.  (b). 

Effective  Date  of  1990  Amendment 

Section  314(b)  of  Pub.  L.  101-302  provided  that: 
"The  amendments  made  by  this  section  [amending 
this  section]  shall  be  effective  in  the  case  of  appoint- 
ments made  after  the  date  of  enactment  of  this  Act 
[May  25. 1990]." 

§  61h-7.  Chiefs  of  Staff  for  Senate  Minority  and  Mi- 
nority Leaders;  appointment;  compensation 

(a)  There  is  established  within  the  Offices  of 
the  Majority  and  Minority  Leaders  the  posi- 


tions of  Chief  of  Staff  for  the  Majority  Leader 
and  Chief  of  Staff  for  the  Minority  Leader,  re- 
spectively. Individuals  appointed  to  such  posi- 
tions by  the  Majority  Leader  and  Minority 
Leader,  respectively,  shall  receive  compensation 
at  a  rate  fixed  by  the  appropriate  Leader  not  to 
exceed  the  maximum  annual  rate  of  gross  com- 
pensation of  the  Assistant  Secretary  of  the 
Senate. 

(b)  Gross  compensation  for  employees  filling 
positions  established  by  subsection  (a)  of  this 
section  for  the  fiscal  year  ending  September  30, 
1987,  shall  be  paid  out  of  any  funds  available  in 
the  Senate  appropriation  for  such  year  under 
the  item  ''Salaries,  Officers  and  Employees". 

(Pub.  L.  101-163,  title  I,  §  9,  Nov.  21,  1989,  103 
Stat.  1046.) 

Codification 

Section  is  based  on  Senate  Resolution  No.  89,  One 
Hundredth  Congress,  Jan.  28,  1987.  which  was  enacted 
into  permanent  law  by  Pub.  L.  101-163. 

Effective  Date 

Section  9  of  Pub.  L.  101-163  provided  that  this  sec- 
tion is  effective  on  Jan.  28,  1987,  the  date  on  which 
Senate  Resolution  No.  89,  One  Hundredth  Congress, 
was  agreed  to. 

§65f.  Funds  for  Secretary  of  Senate  to  assist  in 
proper  discharge  within  United  States  of  respon- 
sibilities to  foreign  parliamentary  groups  or 
other  foreign  officials 

(a)  On  and  after  July  11,  1987,  the  Secretary 
of  the  Senate  is  authorized  to  use  any  available 
funds  (but  not  in  excess  of  $50,000  for  any 
fiscal  year),  out  of  the  appropriation  account 
(within  the  Contingent  Fund  of  the  Senate)  for 
the  Secretary  of  the  Senate,  to  assist  him  in 
the  proper  discharge,  within  the  United  States, 
of  his  appropriate  responsibilities  to  members 
of  foreign  parliamentary  groups  or  other  for- 
eign officials. 

iSee  main  edition  for  text  o/(6)] 

(As  amended  Pub.  L.  102-90,  title  I,  §  4,  Aug.  14, 
1991,  105  Stat.  450.) 

Amendbsents 

1991— Subsec.  (a).  Pub.  L.  102-90  substituted  "On 
and  after  July  11,  1987,  the  Secretary  of  the  Senate  is 
authorized"  for  "The  Secretary  of  the  Senate  is  au- 
thorized" and  "$50,000"  for  "$25,000". 

,§  68-6.  Transfers  from  appropriations  account  for  ex- 
penses of  Office  of  Secretary  of  Senate  and 
OfHce  of  Sergeant  at  Arms  and  Doorkeeper  of 
Senate 

(a)  The  Secretary  of  the  Senate  is  authorized, 
with  the  approval  of  the  Senate  Committee  on 
Appropriations,  to  transfer,  during  any  fiscal 
year  (1)  from  the  appropriations  account, 
within  the  contingent  fund  of  the  Senate,  for 
expenses  of  the  Office  of  the  Secretary  of  the 
Senate,  such  simas  as  he  shall  specify  to  the 
Senate  appropriations  account,  appropriated 
under  the  headings  "Salaries,  Officers  and  Em- 
ployees" and  "Office  of  the  Secretary",  and  (2) 
from  the  Senate  appropriations  account,  appro- 
priated under  the  headings  "Salaries,  Officers 
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and  Employees"  and  **Office  of  the  Secretary" 
to  the  appropriations  account,  within  the  con- 
tingent fund  of  the  Senate,  for  expenses  of  the 
Office  of  the  Secretary  of  the  Senate,  such 
sums  as  he  shall  specify;  and  any  fimds  so 
transferred  shall  be  available  in  like  manner 
and  for  the  same  purposes  as  are  other  funds  in 
the  account  to  which  the  funds  are  transferred. 

iSee  main  edition  for  text  o/(6)3 

(As  amended  Pub.  L.  101-302,  title  III,  §  317. 
May  25. 1990, 104  Stat.  247.) 

Codification 

Section  is  from  the  Congressional  Operations  Appro- 
priations Act,  1989,  which  is  title  I  of  the  Legislative 
Branch  Appropriations  Act,  1989. 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-302  designated  exist- 
ing provisions  as  cl.  (1)  and  added  el.  (2). 

§68-6a.  Transfers  from  appropriations  account  for 
expenses  of  Office  of  Sergeant  at  Arms  and 
Doorkeeper  of  Senate 

The  Sergeant  at  Arms  and  Doorkeeper  of  the 
Senate  is  authorized,  with  the  approval  of  the 
Senate  Committee  on  Appropriations,  to  trans- 
fer, during  any  fiscal  year,  from  the  appropria- 
tions account,  appropriated  under  the  headings 
''Salaries,  Officers  and  Employees"  and  "Office 
of  the  Sergeant  at  Arms  and  Doorkeeper",  such 
sums  as  he  shall  specify  to  the  appropriations 
accoimt,  within  the  contingent  fund  of  the 
Senate,  for  expenses  of  the  Office  of  the  Ser- 
geant at  Arms  and  Doorkeeper  of  the  Senate; 
and  any  funds  so  transferred  shall  be  available 
in  like  manner  and  for  the  same  purposes  as  are 
other  f imds  in  the  account  to  which  the  funds 
are  transferred. 

(Pub.  L.  101-520,  title  I,  §  5,  Nov.  5.  1990.  104 
Stat.  2258.) 

Codification 

Section  is  from  the  Congressional  Operations  Appro- 
priations Act,  1991,  which  is  title  I  of  the  Legislative 
Branch  Appropriations  Act,  1991. 

§68-7.  Senate  Office  of  Public  Records  Revolving 
Fund 

(a)  Establishment 

There  is  established  in  the  Treasury  of  the 
United  States  a  revolving  fund  within  the  con- 
tingent fund  of  the  Senate  to  be  Imown  as  the 
"Senate  Office  of  Public  Records  Revolving 
Pimd"  (hereafter  in  this  section  referred  to  as 
the  "revolving  fund"). 

(b)  Source  of  moneys  for  deposit  in  Fund;  availability 

of  moneys  in  Fund 
All  moneys  received  on  and  after  October  1, 
1989,  by  the  Senate  Office  of  Public  Records 
from  fees  and  other  charges  for  services  shall 
be  deposited  to  the  credit  of  the  revolving  fund. 
Moneys  in  the  revolving  fund  shall  be  available 
without  fiscal  year  limitation  for  disbursement 
by  the  Secretary  of  the  Senate  for  use  in  con- 
nection with  the  operation  of  the  Senate  Office 
of  Public  Records,  including  supplies,  equip- 
ment, and  other  expenses. 


(c)  Vouchers 

Disbursements  from  the  revolving  fund  shall 
be  made  upon  vouchers  approved  by  the  Secre- 
tary of  the  Senate. 

(d)  Regulations 

The  Secretary  of  the  Senate  is  authorized  to 
prescribe  such  regulations  as  may  be  necessary 
to  carry  out  the  provisions  of  this  section. 

(e)  Transfer  of  moneys  into  Fund 

To  provide  capital  for  the  revolving  f imd,  the 
Secretary  of  the  Senate  is  authorized  to  trans- 
fer, from  moneys  appropriated  for  fiscal  year 
1990  to  the  account  "Miscellaneous  Items"  in 
the  contingent  fund  of  the  Senate,  to  the  re- 
volving fund  such  siun  as  he  may  determine 
necessary,  not  to  exceed  $30,000. 

(Pub.  L.  101-163,  title  I,  §  13,  Nov.  21,  1989,  103 
Stat.  1047.) 

Codification 

Section  is  from  the  Congressional  Operations  Appro- 
priations Act,  1990,  which  is  title  I  of  the  Legislative 
Branch  Appropriations  Act,  1990. 

§  72a.  Committee  staffs 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  288,  442,  1203 
of  this  title. 

§72a-lg.  Referral  of  ethics  violations  by  Senate 
Ethics  Committee  to  General  Accounting  Office 
for  investigation 

If  the  Committee  on  Ethics  of  the  Senate  de- 
termines that  there  is  a  reasonable  basis  to  be- 
lieve that  a  Member,  officer,  or  employee  of  the 
Senate  may  have  committed  an  ethics  violation, 
the  committee  may  request  the  Office  of  Spe- 
cial Investigations  of  the  General  Accounting 
Office  to  conduct  factfinding  and  an  investiga- 
tion into  the  matter.  The  Office  of  Special  In- 
vestigations shall  promptly  investigate  the 
matter  as  directed  by  the  committee. 

(Pub.  L.  101-194,  title  V,  §  501,  Nov.  30,  1989, 
103  Stat.  1753.) 

§74c.  Compensation  of  certain  House  minority  em- 
ployees 

Effective  January  3,  1977,  and  until  otherwise 
provided  by  law,  the  rate  of  pay  for  each  of  the 
six  positions  of  minority  employee  authorized 
by  the  Legislative  Pay  Act  of  1929  and  referred 
to  in  House  Resolution  441  of  the  Ninety-first 
Congress  shall  be  a  per  anniun  gross  rate  equal 
to  the  annual  rate  of  basic  pay  of  level  IV  of 
the  Executive  Schedule  of  section  5315  of  title 
5,  unless  a  lower  rate  is  established  by  the  Mi- 
nority Leader. 

(Pub.  L.  95-94,  title  I,  §  115,  Aug.  6,  1977,  91 
Stat.  668.) 

References  in  Text 

The  Legislative  Pay  Act  of  1929,  referred  to  in  text, 
is  act  June  20,  1929,  ch.  33,  46  Stat.  32.  For  complete 
classification  of  this  Act  to  the  Code,  see  Tables. 

House  Resolution  441,  referred  to  in  text,  Is  set  out 
as  a  Prior  Provisions  note  below. 
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Codification 

Section  is  based  on  section  1  of  House  Resolution 
119,  Ninety-fifth  Congress,  Jan.  19,  1977,  which  was 
enacted  into  permanent  law  by  Pub.  L.  95-94. 

Prior  Provisions 

Prior  similar  provisions  were  contained  in  House 
Resolution  441,  Ninety-first  Congress,  June  17,  1969, 
as  enacted  into  permanent  law  by  Pub.  L.  91-145, 
§103,  Dec.  12,  1969,  83  Stat.  359,  which  provided: 
"That,  until  otherwise  provided  by  law— 

"(1)  The  six  positions  of  minority  employee  listed  in 
House  Resolution  8,  Ninety-first  Congress,  as  supple- 
mented by  House  Resolution  238,  Ninety-first  Con- 
gress, and  House  Resolution  265,  Ninety-first  Con- 
gress, are  hereby  given  position  titles  in  the  descend- 
ing order  in  which  those  six  positions  are  listed  in 
House  Resolution  8,  as  follows: 

"(A)  the  position  title  of  the  position  listed  first  is 

'Floor  Assistant  to  the  Minority*; 
"(B)  the  position  title  of  the  position  listed  second 

is  'Floor  Assistant  to  the  Minority'; 
"(C)  the  position  title  of  the  position  listed  third  is 

'Floor  Assistant  to  the  Minority'; 
"(D)  the  position  title  of  the  position  listed  fourth 

is  'Floor  Assistant  to  the  Minority'; 
"(E)  the  position  title  of  the  position  listed  fifth  is 

'Pair  Clerk  to  the  Minority*;  and 
"(F)  the  position  title  of  the  position  listed  sixth  is 

'Staff  Director  to  the  Minority*. 

"(2)  Appointments  to  each  position  for  which  a  posi- 
tion title  is  provided  by  subparagraph  (1)  of  this  sec- 
tion shall  be  made  by  action  of  the  House  of  Repre- 
sentatives. 

"(3)  The  rate  of  pay  of  each  position  for  which  a  po- 
sition title  is  provided  by  subparagraph  (1)  of  this  sec- 
tion shall  be  a  per  annum  gross  rate  equal  to  the 
annual  rate  of  basic  pay  of  Level  V  of  the  Executive 
Schedule  in  section  5316  of  title  5,  United  States  Code, 
unless  a  different  rate  is  provided  for  such  position  by 
action  of  the  House  of  Representatives. 

"Sec.  2.  (a)  The  first  section  of  this  resolution  shall 
not  affect  or  change  the  appointments  or  continuity 
of  employment  of  those  employees  who  hold  such  po- 
sitions on  the  date  of  adoption  of  this  resolution  [  Jime 
17, 1969]. 

"(b)  In  accordance  with  the  authority  of  the  House 
of  Representatives  under  subparagraph  (3)  of  the  first 
section  of  this  resolution,  the  respective  per  annum 
gross  rates  of  pay  of  those  positions  for  which  position 
titles  are  provided  by  clauses  (C),  (D),  (E),  and  (F)  of 
subparagraph  (1)  of  the  first  section  of  this  resolution 
are  as  follows: 

"(1)  for  the  position  subject  to  clause  (O— $29,160; 
"(2)  for  the  position  subject  to  clause  (D)— $25,200; 
"(3)  for  the  position  subject  to  clause  (E)— $28,440; 

and 
"(4)  for  the  position  subject  to  subparagraph  (F)— 

$28,080. 

"Sec  3.  This  resolution  shall  become  effective  as  of 
the  beginning  of  the  calendar  month  in  which  this  res- 
olution is  adopted  [June  1969].** 

§  84a-l.  Official  Reporter  of  Debates  or  Official  Re- 
porter to  Committees;  adjustment  of  compensa- 
tion 

Until  otherwise  provided  by  law,  effective 
January  1,  1976,  the  gross  salary  of  an  Official 
Reporter  of  Debates  or  an  Official  Reporter  to 
Committees,  whose  pay  is  disbiirsed  by  the 
Clerk  of  the  House  and  is  fixed  at  a  specific 
rate  by  House  resolution,  is  increased  by  an 
amount  equal  to  5  per  centum  of  his  per  annum 
gross  rate  of  pay.  Effective  as  of  the  effective 
date  of  each  comparability  adjustment,  which 
becomes  effective  on  or  after  January  1,  1976, 
in  the  rates  of  pay  of  the  Federal  statutory  pay 


systems  under  section  5303  of  title  5,  or  under 
such  section  5303  as  modified  or  otherwise 
changed  by  any  other  provision  of  law,  the  per 
annum  gross  rate  of  pay  of  an  Official  Reporter 
of  Debates  or  an  Official  Reporter  to  Commit- 
tees is  increased  by  an  amoimt  equal  to  that 
per  centum  of  his  per  annum  gross  rate  of  pay 
which  is  equal  to  the  average  per  centum  in- 
crease made  in  the  pay  rates  of  such  statutory 
pay  systems  to  achieve  such  pay  comparability 
adjustment  in  the  pay  rates  of  such  pay  sys- 
tems. No  rate  of  pay  shall  be  increased  by 
reason  of  the  enactment  of  this  section  to  an 
amount  in  excess  of  the  aimual  rate  of  basic 
pay  of  level  V  of  the  Executive  Schedule  con- 
tained in  section  5316  of  title  5.  The  contingent 
fund  of  the  House  is  made  available  to  carry 
out  the  purposes  of  this  section. 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  §  101(b)(4)(G)],  Nov.  5,  1990,  104  Stat. 
1427,  1440.) 

Amendments 

1990--Pub.  L.  101-509  substituted  "5303**  for  "5305** 
wherever  appearing. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  Title  5, 
Government  Organization  and  Employees. 

§  102a.  Withdrawal  of  unexpended  balances  of  appro- 
priations 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  40  section  188b-6. 

§117e.  Disposal  of  used  or  surplus  furniture  and 
equipment  by  Clerk  of  House;  procedure;  deposit 
of  receipts 

(1)  The  Clerk  of  the  House  of  Representa- 
tives may  dispose  of  used  equipment  of  the 
House  of  Representatives,  by  trade-in  or  sale, 
directly  or  through  the  General  Services  Ad- 
ministration. Any  direct  disposal  under  the  pre- 
ceding sentence  shall  be  in  accordance  with 
normal  business  practice  and  shall  be  at  fair 
market  value.  Receipts  from  disposals  imder 
the  first  sentence  of  this  section  (together  with 
receipts  from  sale  of  transcripts,  waste  paper 
and  other  items  provided  by  law,  and  receipts 
for  missing  or  damaged  equipment)  shall  be  de- 
posited in  the  Treasury  for  credit  to  the  appro- 
priate account  under  the  appropriation  for  "al- 
lowances AND  EXPENSES''  imdcr  the  heading 
"Contingent  Expenses  op  the  House",  and 
shall  be  available  for  expenditure  in  accordance 
with  applicable  law. 

(2)  If  disposal  in  accordance  with  paragraph 
(1)  is  not  feasible  because  of  age,  location,  con- 
dition, or  any  other  relevant  factor,  the  Clerk 
may  donate  the  equipment  to  the  government 
of  a  State,  to  a  local  government,  or  to  an  orga- 
nization that  is  described  in  section  501(c)(3)  of 
title  26  and  exempt  from  tax  under  section 
501(a)  of  title  26.  A  donation  under  this  para- 
graph— 
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(A)  shall  be  at  no  cost  to  the  Government; 
and 

(B)  may  be  made  only  if  the  used  equip- 
ment has  no  recoverable  value  because  dispos- 
al in  accordance  with  paragraph  (1),  under 
the  most  favorable  terms  available  to  the 
Government,  would  result  in  a  loss  to  the 
Government. 

(3)  The  Committee  on  House  Administration 
of  the  House  of  Representatives  shall  have  au- 
thority to  prescribe  regulations  to  carry  out 
this  subsection. 

(4)  As  used  in  this  section— 

(A)  the  term  "State"  means  a  State  of  the 
United  States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  a  terri- 
tory or  possession  of  the  United  States;  and 

(B)  the  term  ''used  equipment"  means  such 
used  or  surplus  equipment  (including  furni- 
ture and  motor  vehicles)  as  the  Committee  on 
House  Administration  of  the  House  of  Repre- 
sentatives may  prescribe  by  regulation. 

(As  amended  Pub.  L.  101-163,  title  I,  §  103(a). 
Nov.  21,  1989,  103  Stat.  1049.) 

Amendments 

1989-Far.  (1).  Pub.  L.  101-163,  §  103(a)(1).  (2),  desig- 
nated existing  provisions  as  par.  (1)  and  struck  out  at 
end  "As  used  in  this  section,  the  term  'used  equip- 
ment' means  such  used  or  surplus  equipment  (includ- 
ing furniture  and  motor  vehicles)  as  the  Committee  on 
House  Administration  of  the  House  of  Representatives 
may  prescribe  by  regulation.'* 

Pars.  (2)  to  (4).  Pub.  L.  101-163,  §  103(a)(3),  added 
pars.  (2)  to  (4). 

Effective  Date  of  1989  Amendment 

Section  103(c)  of  Pub.  L.  101-163  provided  that: 
"The  amendments  made  by  subsection  (a)  [amending 
this  section]  and  the  repeal  made  by  subsection  (b) 
[repealing  section  59a  of  this  title]  shall  take  effect  on 
October  1, 1989." 

§117g.  Monies  received  by  Attending  Physician  from 
sale  of  prescription  drugs  or  other  sources;  de- 
posit of  receipts 

On  November  21,  1989,  the  Office  of  the  At- 
tending Physician  Revolving  Fund  established 
by  the  first  undesignated  paragraph  under  the 
center  heading  "Office  of  the  Attending  Phy- 
sician Revolving  Fund"  in  title  III  of  the  Leg- 
islative Branch  Appropriation  Act,  1976  (89 
Stat.  283)  is  abolished  and  all  monies  in  the 
Fund  on  such  date  or  subsequently  received  by 
the  Attending  Physician  from  the  sale  of  pre- 
scription drugs  or  from  any  other  source  shall 
be  deposited  in  the  Treasury  as  miscellaneous 
receipts. 

(Pub.  L.  101-163,  title  I.  Nov.  21,  1989,  103  Stat. 
1051.) 

References  in  Text 

The  first  undesignated  paragraph  under  the  center 
heading  "Office  of  the  Attending  Physician  Revolv- 
ing Fund"  in  title  III  of  the  Legislative  Branch  Appro- 
priation Act,  1976  [Pub.  L.  94-59],  referred  to  in  text, 
is  not  classified  to  the  Code. 

Codification 

Section  is  from  the  Congressional  Operations  Appro- 
priations Act.  1990,  which  is  title  I  of  the  Legislative 
Branch  Appropriations  Act,  1990. 


§  121c.  Office  of  Senate  Health  Promotion 

(a)  Establishment 

The  Sergeant  at  Arms  and  Doorkeeper  of  the 
Senate  is  authorized  to  establish  an  Office  of 
Senate  Health  Promotion. 

(b)  Fees,  assessments,  and  charges 

(1)  In  carrying  out  this  section,  the  Sergeant 
at  Arms  and  Doorkeeper  of  the  Senate  is  au- 
thorized to  establish,  or  provide  for  the  estab- 
lishment of,  exercise  classes  and  other  health 
services  and  activities  on  a  continuing  and  regu- 
lar basis.  In  providing  for  such  classes,  services, 
and  activities,  the  Sergeant  at  Arms  and  Door- 
keeper of  the  Senate  is  authorized  to  impose 
and  collect  fees,  assessments,  and  other  charges 
to  defray  the  costs  involved  in  promoting  the 
health  of  Members,  officers,  and  employees  of 
the  Senate.  For  purposes  of  this  section,  the 
term  ''employees  of  the  Senate"  shall  have 
such  meaning  as  the  Sergeant  at  Arms,  by  regu- 
lation, may  prescribe. 

(2)  All  fees,  assessments,  and  charges  imposed 
and  collected  by  the  Sergeant  at  Arms  pursuant 
to  paragraph  (1)  shall  be  deposited  in  the  re- 
volving fund  established  pursuant  to  subsection 

(c)  of  this  section  and  shall  be  available  for  pur- 
poses of  this  section. 

(c)  Senate  Health  Promotion  Revolving  Fund 

There  is  established  in  the  Treasury  of  the 
United  States  a  revolving  fund  within  the  con- 
tingent fund  of  the  Senate  to  be  known  as  the 
Senate  Health  Promotion  Revolving  Fund 
(hereinafter  referred  to  in  this  section  as  the 
"fund").  The  fund  shall  consist  of  all  amounts 
collected  or  received  by  the  Sergeant  at  Arms 
and  Doorkeeper  of  the  Senate  as  fees,  assess- 
ments, and  other  charges  for  activities  and 
services  to  carry  out  the  provisions  of  this  sec- 
tion. All  moneys  in  the  fund  shall  be  available 
without  fiscal  year  limitation  for  disbursement 
by  the  Secretary  of  the  Senate  for  promoting 
the  health  of  Members,  officers,  and  employees 
of  the  Senate.  On  or  before  December  31  of 
each  year,  the  Secretary  of  the  Senate  shall 
withdraw  from  the  fund  and  deposit  in  the 
Treasury  of  the  United  States  as  miscellaneous 
receipts  all  moneys  in  excess  of  $5,000  in  the 
fund  at  the  close  of  the  preceding  fiscal  year. 

id)  Vouchers 

Disbursements  from  the  revolving  fund  shall 
be  made  upon  vouchers  signed  by  the  Sergeant 
at  Arms  and  Doorkeeper  of  the  Senate. 

(e)  Inapplicability  of  provisions  prohibiting  sales,  ad- 

vertisements, or  solicitations  in  Capitol  grounds 

The  provisions  of  section  193d  of  title  40  shall 
not  be  applicable  to  any  class,  service,  or  other 
activity  carried  out  pursuant  to  the  provisions 
of  this  section. 

(f)  Regulations 

The  provisions  of  this  section  shall  be  carried 
out  in  accordance  with  regulations  which  shall 
be  promulgated  by  the  Sergeant  at  Arms  and 
Doorkeeper  of  the  Senate  and  subject  to  ap- 
proval at  the  beginning  of  each  Congress  by  the 
Committee  on  Rules  and  Administration  of  the 
Senate. 


Page  29 


TITLE  2— THE  CONGRESS 


§123b 


(Pub.  L.  101-163,  title  I,  §  4,  Nov.  21,  1989,  103 
Stat.  1044;  Pub.  L.  102-90,  title  I,  §  2,  Aug.  14, 
1991,  105  Stat.  450.) 

Codification 

Section  is  from  the  Congressional  Operations  Appro- 
priations Act,  1990,  which  is  title  I  of  the  Legislative 
Branch  Appropriations  Act,  1990. 

Amendments 

1991— Subsec.  (c).  Pub.  L.  102-90  inserted  at  end  "On 
or  before  December  31  of  each  year,  the  Secretary  of 
the  Senate  shall  withdraw  from  the  fund  and  deposit 
in  the  Treasury  of  the  United  States  as  miscellaneous 
receipts  all  moneys  in  excess  of  $5,000  in  the  fund  at 
the  close  of  the  preceding  fiscal  year.** 

§  123b.  House  Recording  Studio;  Senate  Recording 
Studio  and  Senate  Photographic  Studio 

(a)  Establishment 

There  is  established  the  House  Recording 
Studio,  the  Senate  Recording  Studio,  and  the 
Senate  Photographic  Studio. 

(b)  Assistance  in  making  disk,  film,  and  tape  record- 
ings; exclusiveness  of  use 

The  House  Recording  Studio  shall  assist 
Members  of  the  House  of  Representatives  in 
making  disk,  film,  and  tape  recordings,  and  in 
performing  such  other  functions  and  duties  in 
connection  with  the  making  of  such  recordings 
as  may  be  necessary.  The  Senate  Recording 
Studio  and  the  Senate  Photographic  Studio 
shall  assist  Members  of  the  Senate  and  commit- 
tees of  the  Senate  in  making  disk,  film,  and 
tape  recordings,  and  in  performing  such  other 
functions  and  duties  in  connection  with  the 
making  of  such  recordings  as  may  be  necessary. 
The  House  Recording  Studio  shall  be  for  the 
exclusive  use  of  Members  of  the  House  of  Rep- 
resentatives (including  the  Delegates  and  the 
Resident  Commissioner  from  Puerto  Rico);  the 
Senate  Recording  Studio  and  the  Senate  Pho- 
tographic Studio  shall  be  for  the  exclusive  use 
of  Members  of  the  Senate,  the  Vice  President, 
committees  of  the  Senate,  the  Secretary  of  the 
Senate,  and  the  Sergeant  at  Arms  of  the 
Senate. 

(c)  Operation  of  studios 

The  House  Recording  Studio  shall  be  operat- 
ed by  the  Clerk  of  the  House  of  Representa- 
tives under  the  direction  and  control  of  a  com- 
mittee which  is  created  (hereinafter  referred  to 
as  the  committee)  composed  of  three  Members 
of  the  House.  Two  members  of  the  committee 
shall  be  from  the  majority  party  and  one 
member  shall  be  from  the  minority  party,  to  be 
appointed  by  the  Speaker.  The  committee  is  au- 
thorized to  issue  such  rules  and  regulations  re- 
lating to  operation  of  the  House  Recording 
Studio  as  it  may  deem  necessary. 

The  Senate  Recording  Studio  and  the  Senate 
Photographic  Studio  shall  be  operated  by  the 
Sergeant  at  Arms  of  the  Senate  under  the  di- 
rection and  control  of  the  Committee  on  Rules 
and  Administration  of  the  Senate.  The  Com- 
mittee on  Rules  and  Administration  is  author- 
ized to  issue  such  rules  and  regulations  relating 
to  operation  of  the  Senate  Recording  Studio 
and  the  Senate  Photographic  Studio  as  it  may 
deem  necessary. 


(d)  Prices  of  disk,  film,  and  tape  recordings;  collec- 
tion of  moneys 

The  Clerk  of  the  House  of  Representatives 
shall,  subject  to  the  approval  of  the  committee, 
set  the  price  of  making  disk,  film,  and  tape  re- 
cordings, and  collect  all  moneys  owed  the 
House  Recording  Studio.  The  Committee  on 
Rules  and  Administration  of  the  Senate  shall 
set  the  price  of  making  disk,  film,  and  tape  re- 
cordings and  all  moneys  owed  the  Senate  Re- 
cording Studio  and  the  Senate  Photographic 
Studio  shall  be  collected  by  the  Sergeant  at 
Arms  of  the  Senate. 

(e)  Restrictions  on  expenditures 

No  moneys  shall  be  expended  or  obligated  for 
the  House  Recording  Studio  except  as  shall  be 
pursuant  to  such  regulations  as  the  committee 
may  approve.  No  moneys  shall  be  expended  or 
obligated  by  the  Director  of  the  Senate  Record- 
ing Studio  or  the  Director  of  the  Senate  Photo- 
graphic Studio  until  approval  therefor  has  been 
obtained  from  the  Sergeant  at  Arms  of  the 
Senate. 

ISee  main  edition  for  text  ofif)l 
(g)  Revolving  funds 

There  is  established  in  the  Treasury  of  the 
United  States,  a  revolving  fimd  within  the  con- 
tingent fund  of  the  House  of  Representatives 
for  the  House  Recording  Studio  for  the  pur- 
poses of  administering  the  duties  of  that  studio. 
There  is  also  established  in  the  Treasury  of  the 
United  States  a  revolving  fund,  within  the  con- 
tingent fund  of  the  Senate,  which  shall  be 
known  as  the  "Senate  Photographic  Studio  Re- 
volving Fund",  for  the  purpose  of  administering 
the  duties  of  the  Senate  Photographic  Studio; 
and  there  is  established  in  the  Treasury  of  the 
United  States,  a  revolving  fund,  within  the  con- 
tingent fund  of  the  Senate,  which  shall  be 
known  as  the  "Senate  Recording  Studio  Re- 
volving Fund",  for  the  purpose  of  administering 
the  duties  of  the  Senate  Recording  Studio. 

(h)  Deposits  in  funds;  availability  of  funds 

All  moneys  received  by  the  House  Recording 
Studio  from  Members  of  the  House  of  Repre- 
sentatives for  disk,  film,  or  tape  recordings,  or 
from  any  other  source,  shall  be  deposited  by 
the  Clerk  of  the  House  of  Representatives  in 
the  revolving  fund  established  for  the  House 
Recording  Studio  by  subsection  (g)  of  this  sec- 
tion; moneys  in  such  fund  shall  be  available  for 
disbursement  therefrom  by  the  Clerk  of  the 
House  of  Representatives  for  the  care,  mainte- 
nance, operation,  and  other  expenses  of  the 
studio  upon  vouchers  signed  and  approved  in 
such  manner  as  the  committee  shall  prescribe. 
All  moneys  received  by  the  Senate  Recording 
Studio  shall  be  deposited  in  the  Senate  Record- 
ing Studio  Revolving  Fund  established  by  sub- 
section (g)  of  this  section  and  all  funds  received 
by  the  Senate  Photographic  Studio  shall  be  de- 
posited in  the  Senate  Photographic  Studio  Re- 
volving Fund  established  by  such  subsection; 
moneys  in  the  Senate  Recording  Studio  Revolv- 
ing Fund  shall  be  available  for  disbursement 
therefrom  upon  vouchers  signed  by  the  Ser- 
geant at  Arms  and  Doorkeeper  of  the  Senate 
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for  the  caxe,  maintenance,  operation,  and  other 
expenses  of  the  Senate  Recording  Studio,  and 
moneys  in  the  Senate  Photographic  Studio  Re- 
volving Fund  shall  be  available  for  disburse- 
ment therefrom  upon  vouchers  signed  by  the 
Sergeant  at  Arms  and  Doorkeeper  of  the 
Senate  for  the  care,  maintenance,  operation, 
and  other  expenses  of  the  Senate  Photographic 
Studio. 

iSee  main  edition  for  text  ofii)  and  (j)1 
(k)  Restrictions  on  employment 

No  person  shall  be  an  officer  or  employee  of 
the  House  Recording  Studio,  Senate  Recording 
Studio,  or  Senate  Photographic  Studio  while  he 
is  engaged  in  any  other  business,  profession,  oc- 
cupation, or  employment  which  involves  the 
performance  of  duties  which  are  similar  to 
those  which  would  be  performed  by  him  as 
such  an  officer  or  employee  of  such  studio 
unless  approved  in  writing  by  the  committee  in 
the  case  of  the  House  Recording  Studio  and  the 
Senate  Committee  on  Rules  and  Administra- 
tion in  the  case  of  the  Senate  Recording  Studio 
and  the  Senate  Photographic  Studio. 

iSee  main  edition  for  text  of  (I)  to  (o)3 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-520,  title 
I,  §  7(a),  (c),  (d),  104  Stat.  2258,  2259.) 

Amendbcents 

1990-~Subsec.  (g).  Pub.  L.  101-520,  §  7(a),  amended 
second  sentence  generally.  Prior  to  amendment, 
second  sentence  read  as  follows:  "There  is  also  estab- 
lished in  the  Treasury  of  the  United  States,  a  revolv- 
ing fund  within  the  contingent  f imd  of  the  Senate  for 
the  Senate  Recording  and  Photographic  Studios  for 
the  purposes  of  administering  the  duties  of  that 
studio." 

Subsec.  (h).  Pub.  L.  101-520,  §  7(c),  amended  second 
sentence  generally.  Prior  to  amendment,  second  sen- 
tence read  as  follows:  "All  moneys  received  by  the 
Senate  Recording  and  Photographic  Studios  for  disk, 
film,  or  tape  recordings  or  from  any  other  source, 
shall  be  deposited  in  the  revolving  fund  established 
for  the  Senate  Recording  and  Photographic  Studios 
by  subsection  (g)  of  this  section;  moneys  in  such  fund 
shall  be  available  for  disbursement  therefrom  upon 
vouchers  signed  and  approved  by  the  Sergeant  at 
Arms  for  the  care,  maintenance,  operation,  and  other 
expenses  of  the  Senate  Recording  and  Photographic 
Studios." 

Effective  Date  of  1990  Amendment 

Section  7(b)  of  Pub.  L.  101-520  provided  that:  "The 
amendment  made  by  subsection  (a)  [amending  this 
section]  shall  take  effect  on  April  1,  1991,  and.  of  the 
monies  in  the  revolving  fimd  within  the  contingent 
fund  of  the  Senate  for  the  Recording  and  Photograph- 
ic Studios,  as  such  fund  was  in  existence  immediately 
prior  to  the  amendment  made  by  subsection  (a), 
$100,000  shall  be  deposited  in  the  Senate  Photograph- 
ic Studio  Revolving  Fund  (as  established  by  the 
amendment  made  by  subsection  (a))  and  the  remain- 
der shall  be  deposited  into  the  Senate  Recording 
Studio  Revolving  Fund  (as  so  established)." 

Section  7(c)  of  Pub.  L.  101-520  provided  that  the 
amendment  made  by  that  section  is  effective  Apr,  1, 
1991. 

Transfer  of  Functions 

References  to  Senate  Recording  Studio  and  Senate 
Photographic  Studio  substituted  for  "Senate  Record- 
ing and  Photographic  Studios"  wherever  appearing  in 


text  pursuant  to  section  108(a)  of  Pub.  L.  96-304,  as 
amended  by  section  7(d)  of  Pub.  L.  101-520,  which  is 
classified  to  section  123b-l(a)  of  this  title,  and  which 
abolished  entity  known  as  Senate  Recording  and  Pho- 
tographic Studios,  established  instead  Senate  Record- 
ing Studio  and  Senate  Photographic  Studio,  and  made 
corresponding  transfer  of  functions.  Previously, 
"Senate  Recording  and  Photographic  Studios"  had 
been  substituted  in  text  for  "Senate  Recording 
Studio"  pursuant  to  section  108(a)  of  Pub.  L.  96-304, 

§  123b-l.  Senate  Recording  Studio  and  Senate  Photo- 
graphic Studio  as  successors  to  Senate  Recording 
and  Photographic  Studios;  rules,  regulations,  and 
fees  for  photographs  and  photographic  services 

(a)  The  entity,  in  the  Senate,  laiown  (prior  to 
April  1,  1991)  as  the  ^'Senate  Recording  and 
Photographic  Studios"  is  abolished,  and  there 
is  established  in  its  stead  the  following  two  en- 
tities: the  "Senate  Recording  Studio",  and  the 
"Senate  Photographic  Studio";  and  there  are 
transferred,  from  the  entity  laiown  (prior  to 
April  1,  1991)  as  the  "Senate  Recording  and 
Photographic  Studios"  to  the  Senate  Recording 
Studio  all  personnel,  equipment,  supplies,  and 
funds  which  are  available  for,  relate  to,  or  are 
utilized  in  connection  with,  recording,  and  to 
the  Senate  Photographic  Studio  all  personnel, 
equipment,  supplies,  and  f imds  which  are  avail- 
able for,  relate  to,  or  are  utilized  in  connection 
with,  photography. 

ISee  main  edition  for  text  o/(6)] 

(As  amended  Pub.  L.  101-520,  title  I,  §  7(d), 
Nov.  5,  1990,  104  Stat.  2259.) 

Codification 

Words  "prior  to  April  1,  1991",  referred  to  in  subsec. 
(a),  were  in  the  original  "prior  to  this  amendment" 
which  was  translated  as  meaning  prior  to  the  effective 
date  of  section  7(d)  of  Pub.  L.  101-520,  which  amended 
subsec.  (a)  generally,  to  reflect  the  probable  intent  of 
Congress. 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-520  amended  subsec. 
(a)  generally.  Prior  to  amendment,  subsec.  (a)  read  as 
follows:  "The  Senate  Recording  Studio  hereafter  shall 
be  known  as  the  Senate  Recording  and  Photographic 
Studios.  Subject  to  subsection  (b)  of  this  section,  all 
references  to  the  Senate  Recording  Studio  (including 
the  revolving  fund)  in  any  law,  resolution,  or  regula- 
tion shall  be  considered  as  referring  to  the  Senate  Re- 
cording and  Photographic  Studios,  and  any  provision 
of  any  law,  resolution,  or  regulation  which  is  applica- 
ble to  the  Senate  Recording  Studio  shall  be  deemed  to 
apply  to  the  Senate  Recording  and  Photographic 
Studios." 

Effective  Date  of  1990  Amendment 

Section  7(d)  of  Pub.  L.  101-520  provided  that  the 
amendment  made  by  that  section  is  effective  Apr.  1, 
1991. 

§  130e.  Special  Services  Office 

There  is  established,  as  a  joint  office  of  Con- 
gress, the  Special  Services  Office,  which  (under 
the  supervision  and  control  of  a  board,  to  be 
Imown  as  the  Special  Services  Board,  comprised 
of  the  Clerk  of  the  House  of  Representatives, 
the  Sergeant  at  Arms  and  Doorkeeper  of  the 
Senate,  and  the  Librarian  of  Congress)  shall 
provide  special  services  to  Members  of  Con- 
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gress,  and  to  officers,  employees,  and  guests  of 
Congress. 

(Pub.  L.  101-163,  title  III,  §  310,  Nov.  21,  1989, 
103  Stat.  1065.) 

Codification 

Section  is  from  the  Legislative  Branch  Appropria- 
tions Act,  1990. 

CHAPTER  5— LIBRARY  OF  CONGRESS 

Sec. 

1421.  United  States  Capitol  Preservation  Commis- 
sion; provision  of  financial  management 
services  and  support  by  Library  of  Con- 
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John  C.  Stennis  Center  for  Public  Service 
Training  and  Development;  disbursement 
of  funds,  computation  and  disbursement  of 
basic  pay,  and  provision  of  financial  man- 
agement services  and  support  by  Library  of 
Congress;  payment  for  services. 

Library  of  Congress  disbursing  office;  payroll 
processing  functions. 


§  141.  Duties  of  Architect  of  the  Capitol  and  Librari- 
an of  Congress 

The  Architect  of  the  Capitol  shall  have 
charge  of  aU  structural  work  at  the  Library  of 
Congress  buildings  and  grounds  (as  defined  in 
section  167J  of  this  title),  including  all  neces- 
sary repairs,  the  operation,  maintenance,  and 
repair  of  the  mechanical  plant  and  elevators, 
the  care  and  maintenance  of  the  grounds,  and 
the  purchasing  of  all  equipment  other  than 
office  equipment.  The  employees  required  for 
the  performance  of  the  foregoing  duties  shall 
be  appointed  by  the  Architect  of  the  Capitol. 
All  other  duties  on  June  29, 1922,  required  to  be 
performed  by  the  Superintendent  of  the  Li- 
brary Building  and  Grounds  shall  be  performed 
under  the  direction  of  the  Librarian  of  Con- 
gress, who  shall  appoint  the  employees  neces- 
sary therefor.  The  Librarian  of  Congress  shall 
provide  for  the  purchase  and  supply  of  office 
equipment  and  furniture  for  library  purposes. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-520,  title 
II,  §  205(b),  104  Stat.  2272;  Nov.  15,  1990,  Pub. 
L.  101-562.  S  2(a),  104  Stat.  2780.) 

Amendments 

1990--Pub.  L.  101-520  and  Pub.  L.  101-562  made  sub- 
stantively identical  amendments,  substituting  refer- 
ence to  the  Library  of  Congress  buildings  and  grounds 
(as  defined  in  section  167 j  of  this  title)  for  reference  to 
the  Library  Building  and  on  the  grounds. 

Effective  Date  of  1990  Amendments 

Amendment  by  Pub.  L.  101-562  and  101-520  effective 
on  date  [Nov.  6,  19911  Architect  of  the  Capitol  ac- 
quires the  property  and  improvements  described  in 
Pub.  L.  101-562,  S  1,  and  Pub.  L.  101-520,  S  205(a),  see 
sections  2(d)  of  Pub.  L.  101-562  and  205(e)  of  Pub.  L. 
101-520,  set  out  as  a  Special  Facilities  Center  note 
below. 

Special  Facilities  Center 

Pub.  L.  101-562,  Nov.  15,  1990, 104  Stat.  2780,  provid- 
ed that: 

"SECTION  1.  ACQUISITION  OF  SPECIAL  FACILI- 
TIES CENTER. 
"The  Architect  of  the  Capitol  may  acquire  on  behalf 
of  the  United  States  Government  by  purchase,  con- 


demnation, transfer,  or  otherwise  (A)  all  publicly  or 
privately  owned  real  property  in  lot  51  in  square  869  in 
the  District  of  Columbia,  as  that  lot  appears  on  the 
records  in  the  office  of  the  Surveyor  of  the  District  of 
Columbia  on  August  1,  1990,  extending  to  the  outer 
face  of  the  curbs  of  the  square  in  which  it  is  located 
and  including  aU  alleys  or  parts  of  alleys  and  streets 
within  the  lot  lines  and  curb  lines  surroimding  such 
real  property,  and  (B)  improvements  to  such  real 
property. 

"SEC.  2.  REPAIR,  ALTERATION,  AND  EXEMP- 
TIONS. 

"(a)  Repairs  and  ALTERATiONS.->[Amended  section 
141  of  this  title.] 

"(b)  Repair  and  Alteration  Standards.— The  prop- 
erty and  improvements  acquired  under  section  1  shall 
be  repaired  and  altered,  to  the  maximum  extent  feasi- 
ble as  determined  by  the  Architect  of  the  Capitol,  in 
compliance  with  one  of  the  nationally  recognized 
model  building  codes  and  with  other  applicable  na- 
tionally recognized  codes  (including  electrical  codes, 
fire  and  life  safety  codes,  plumbing  codes,  as  deter- 
mined appropriate  by  the  Architect),  using  the  latest 
edition  of  the  nationally  recognized  codes  referred  to 
in  this  paragraph. 

"(c)  Library  Buildings  and  Grounds.— [Amended 
section  167j  of  this  title.] 

"(d)  Effective  Date.— Subsections  (a)  and  (b)  and 
the  amendment  made  by  subsection  (c)  shall  take 
effect  on  the  date  [Nov.  6,  1991]  the  Architect  of  the 
Capitol  acquires  the  property  and  improvements  de- 
scribed in  section  1. 

"SEC.  3.  PENALTY. 
[Amended  section  167g  of  this  title.] 

"SEC.  4.  AUTHORIZATION  OF  APPROPRIATION. 

"There  is  authorized  to  be  appropriated  to  the  Ar- 
chitect of  the  Capitol  $5,000,000  for  carrying  out  the 
purposes  of  this  Act,  to  remain  available  until  expend- 
ed." 

Similar  provisions  were  contained  in  Pub.  L.  101-520, 
title  II,  §  205,  Nov.  5. 1990, 104  Stat.  2272. 


§  142.  Omitted 


Codification 


Section,  acts  June  29,  1922,  ch.  251,  §  1,  42  Stat.  715; 
Nov.  5,  1990,  Pub.  L.  101-520,  title  III,  §  307,  104  Stat. 
2277,  established  office  of  administrative  assistant  and 
disbursing  officer  of  Library  of  Congress  which  was 
abolished  by  section  142a  of  this  title. 

§  142f.  Office  of  Technology  Assessment;  disburse- 
ment of  funds,  computation  and  disbursement  of 
basic  pay,  and  provision  of  financial  manage- 
ment support  by  Library  of  Congress 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  142h,  142j  of 
this  title. 

§142h.  Biomedical  Ethics  Board;  disbursement  of 
funds,  computation  and  disbursement  of  basic 
pay,  and  provision  of  financial  management  serv- 
ices and  support  by  Library  of  Congress 

Effective  October  1,  1988,  and  to  continue 
thereafter,  the  Disbursing  Officer  of  the  Li- 
brary of  Congress  is  authorized  to— 

(1)  disburse  funds  appropriated  for  the  Bio- 
medical Etliics  Board; 

(2)  compute  and  disburse  the  basic  pay  for 
all  personnel  of  the  Biomedical  Ethics  Board; 
and 

(3)  provide  financial  management  services 
and  support  to  the  Biomedical  Ethics  Board, 
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in  the  same  manner  as  provided  with  respect  to 
the  Office  of  Technology  Assessment  under  sec- 
tion 142f  of  this  title. 

(Pub.  L.  101-163,  title  I,  Nov.  21,  1989,  103  Stat. 
1054.) 

Similar  Provisions 

Similar  provisions  were  contained  in  the  following 
prior  appropriation  act: 
Pub.  L.  100-458,  title  I,  Oct.  1,  1988,  102  Stat.  2168. 

§1421.  United  States  Capitol  Preservation  Commis- 
sion; provision  of  financial  management  services 
and  support  by  Library  of  Congress 

Effective  June  15.  1989,  the  Library  of  Con- 
gress shall  provide  financial  management  serv- 
ices and  support  to  the  United  States  Capitol 
Preservation  Commission  as  may  be  required 
and  mutually  agreed  to  by  the  Librarian  of 
Congress  and  the  Cochairmen  of  the  United 
States  Capitol  Preservation  Commission. 

(Pub.  L.  101-45,  title  I,  June  30,  1989,  103  Stat. 
107.) 

§142j.  John  C.  Stennis  Center  for  Public  Service 
Training  and  Development;  disbursement  of 
funds,  computation  and  disbursement  of  basic 
pay,  and  prevision  of  financial  management  serv- 
ices and  support  by  Library  of  Congress;  pay- 
ment for  services 

Prom  and  after  October  1,  1988,  the  Library 
of  Congress  is  authorized  to— 

(1)  disburse  funds  appropriated  for  the 
John  C.  Stennis  Center  for  Public  Service 
Training  and  Development; 

(2)  compute  and  disburse  the  basic  pay  for 
all  personnel  of  the  John  C.  Stennis  Center 
for  Public  Service  Training  and  Development; 

(3)  provide  financial  management  services 
and  support  to  the  John  C.  Stennis  Center 
for  Public  Service  Training  and  Development, 
in  the  same  manner  as  provided  with  respect 
to  the  Office  of  Technology  Assessment 
under  section  142f  of  this  title;  and 

(4)  collect  from  the  funds  appropriated  for 
the  John  C.  Stennis  Center  for  Public  Service 
Training  and  Development  the  full  costs  of 
providing  the  services  specified  in  (1),  (2),  and 
(3)  above,  as  provided  under  an  agreement  for 
services  ordered  under  31  U.S.C.  1535  and 
1536. 

(Pub.  L.  101-163,  title  II,  §  205,  Nov.  21,  1989, 
103  Stat.  1060.) 

§  142k.  Library  of  Congress  disbursing  office;  payroll 
processing  functions 

Prom  and  after  October  1. 1989,  the  Librarian 
of  Congress  shall  take  appropriate  action  to 
assure  that  no  legislative  branch  employee 
whose  salary  is  disbursed  by  the  Library  of 
Congress  disbursing  office  is  adversely  affected 
by  alternative  ways  of  performing  the  person- 
nel/pa3n-oll  processing  function. 

(Pub.  L.  101-163,  title  II,  §  206,  Nov.  21,  1989, 
103  Stat.  1060.) 


§  166.  Congressional  Research  Service 

References  in  Other  Laws  to  GS-16.  17.  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schediile,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 

Compensation  of  Director  of  Congressional 
Research  Service 

Pub.  L.  102-90,  title  I,  Aug.  14,  1991,  105  Stat.  460, 
provided:  "That  notwithstanding  any  other  provisions 
of  law,  the  compensation  of  the  Director  of  the  Con- 
gressional Research  Service,  Library  of  Congress,  shall 
be  at  an  annual  rate  which  is  equal  to  the  annual  rate 
of  basic  pay  for  positions  at  level  IV  of  the  Executive 
Schedule  under  section  5315  of  title  5,  United  States 
Code." 

SimUar  provisions  were  contained  in  the  following 
prior  appropriation  acts: 

Pub.  L.  101-520,  title  I,  Nov.  5,  1990,  104  Stat.  2269, 

Pub.  L.  101-163,  title  I.  Nov.  21,  1989,  103  Stat.  1057. 

§  167g.  Prosecution  and  punishment  of  offenses  in  Li- 
brary buildings  and  grounds 

Whoever  violates  any  provision  of  sections 
167a  to  167e  of  this  title,  or  of  any  regulation 
prescribed  under  section  167f  of  this  title,  com- 
mits a  Class  B  misdemeanor,  prosecution  for 
such  offenses  to  be  had  in  the  Superior  Court 
of  the  District  of  Columbia  upon  information 
by  the  United  States  attorney  or  any  of  his  as- 
sistants: Provided,  That  in  any  case  where,  in 
the  commission  of  any  such  offense,  public 
property  is  damaged  in  an  amount  exceeding 
$100,  the  person  commits  a  Class  D  felonly. 

(As  amended  Nov.  15,  1990,  Pub.  L.  101-562,  §  3, 
104  Stat.  2781.) 

Amendments 

1990— Pub.  L.  101-562  substituted  "commits  a  Class 
B  misdemeanor"  for  "shall  be  fined  not  more  than 
$100  or  imprisoned  not  more  than  sixty  days,  or  both" 
and  "the  person  commits  a  Class  D  felony"  for  "the 
period  of  imprisonment  for  the  offense  may  not  be 
more  than  five  years". 

§  167j.  Area  comprising  Library  of  Congress  grounds; 
''buildings  and  grounds"  defined 

ISee  main  edition  for  text  ofia)  and  (6)] 

(c)  For  the  purpose  of  sections  167  to  167j  of 
this  title,  the  term  "Library  of  Congress  build- 
ings and  groimds"  shall  include  (1)  all  real 
property  in  lot  51  in  square  869  in  the  District 
of  Columbia,  as  that  lot  appears  on  the  records 
in  the  office  of  the  Surveyor  of  the  District  of 
Columbia  on  August  1,  1990,  extending  to  the 
outer  face  of  the  curbs  of  the  square  in  which  it 
is  located  and  including  all  alleys  or  parts  of 
alleys  and  streets  within  the  lot  lines  and  curb 
lines  surroimding  such  real  property,  and  (2) 
improvements  to  such  real  property. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-520,  title 
II,  §  205(d),  104  Stat.  2272;  Nov.  15,  1990,  Pub. 
L.  101-562,  §  2(c),  104  Stat.  2780.) 
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Amendbients 

1990— Subsec.  (c).  Pub.  L.  101-520  and  Pub.  L. 
101-562  made  substantively  identical  amendments, 
adding  subsec.  (c). 

Effective  Date  of  1990  Amendments 

Amendment  by  Pub.  L.  101-562  and  Pub.  L.  101-520 
effective  on  date  [Nov.  6,  1991]  Architect  of  the  Cap- 
itol acquires  the  property  and  improvements  described 
in  Pub.  L.  101-562,  §  1,  and  Pub.  L.  101-520,  §  205(a). 
see  sections  2(d)  of  Pub.  L.  101-562  and  205(e)  of  Pub. 
L.  101-520,  set  out  as  a  Special  Facilities  Center  note 
under  section  141  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  141  of  this  title; 
title  40  section  136. 

§  178g.  National  Film  Preservation  Board 

References  in  Text 

Section  5311(b)  of  title  5,  referred  to  in  subsec. 
(c)(2),  was  repealed  by  Pub.  L.  101-509,  title  V,  §  529 
[title  I.  §  104(c)(1)],  Nov.  5,  1990,  104  Stat.  1427,  1447. 

§  178h.  Staff  of  Board;  experts  and  consultants 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 

CHAPTER  8A— REGULATION  OF  LOBBYING 

Chapter  Referred  to  in  Other  Sections 
This  chapter  is  referred  to  in  section  352  of  this  title. 

CHAPTER  9D— OFFICE  OF  SENATE  LEGAL 
COUNSEL 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  section  1203  of  this 
title. 

CHAPTER  11— CITIZENS'  COMMISSION  ON 
PUBLIC  SERVICE  AND  COMPENSATION 

Sec. 

352.  Membership. 

357.  Report  by  Commission  to  President  with  re- 

spect to  pay. 

358.  Recommendations  of  President  with  respect 

to  pay. 

359.  Effective  date  of  recommendations  of  Presi- 

dent. 

362.  Requirements    applicable    to    recommenda- 

tions. 

363.  Additional  function. 

364.  Provision  relating  to  certain  other  pay  ad- 

justments. 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  section  31  of  this  title; 
title  3  section  104;  title  5  sections  5312  to  5316;  title  26 
section  7456;  title  28  sections  5,  44, 135,  252. 

§  351.  Establishment 

There  is  hereby  established  a  commission  to 
be  Imown  as  the  Citizens'  Commission  on 
Public  Service  and  Compensation  (hereinafter 
referred  to  as  the  "Commission"). 


(As  amended  Pub.  L.  101-194,  title  VII,  §  701(a), 
Nov.  30,  1989,  103  Stat.  1763.) 

Amendments 

1989— Pub.  L.  101-194  substituted  "Citizens'  Com- 
mission on  Public  Service  and  Compensation"  for 
"Commission  on  Executive,  Legislative,  and  Judicial 
Salaries". 

§  352.  Membership 

(1)  The  Commission  shall  be  composed  of  11 
members,  who  shall  be  appointed  from  private 
life  as  follows: 

(A)  2  appointed  by  the  President  of  the 
United  States; 

(B)  1  appointed  by  the  President  pro  tempo- 
re of  the  Senate,  upon  the  recommendation 
of  the  majority  and  minority  leaders  of  the 
Senate; 

(C)  1  appointed  by  the  Speaker  of  the 
House  of  Representatives; 

(D)  2  appointed  by  the  Chief  Justice  of  the 
United  States;  and 

(E)  5  appointed  by  the  Administrator  of 
General  Services  in  accordance  with  para- 
graph (4). 

(2)  No  person  shall  serve  as  a  member  of  the 
Commission  who  is— 

(A)  an  officer  or  employee  of  the  Federal 
Government; 

(B)  registered  (or  required  to  register) 
imder  the  Federal  Regulation  of  Lobbying 
Act  [2  U.S.C.  261  et  seq.];  or 

(C)  a  parent,  sibling,  spouse,  child,  or  de- 
pendent relative,  of  anyone  under  subpara- 
graph (A)  or  (B). 

(3)  The  persons  appointed  imder  subpara- 
graphs (A)  through  (D)  of  paragraph  (1)  shall 
be  selected  without  regard  to  political  affili- 
ation, and  should  be  selected  from  among  per- 
sons who  have  experience  or  expertise  in  such 
areas  as  government,  personnel  management, 
or  public  administration. 

(4)  The  Administrator  of  General  Services 
shall  by  regulation  establish  procedures  imder 
which  persons  shall  be  selected  for  appoint- 
ment under  paragraph  (1)(E).  Such  proce- 
dures— 

(A)  shall  be  designed  in  such  a  way  so  as  to 
provide  for  the  maximum  degree  of  geograph- 
ic diversity  practicable  among  members  under 
paragraph  (1)(E); 

(B)  shall  include  provisions  under  which 
those  members  shall  be  chosen  by  lot  from 
among  names  randomly  selected  from  voter 
registration  lists;  and 

(C)  shall  otherwise  comply  with  applicable 
provisions  of  this  section. 

(5)  The  chairperson  shall  be  designated  by 
the  President. 

(6)  A  vacancy  in  the  membership  of  the  Com- 
mission shall  be  filled  in  the  manner  in  which 
the  original  appointment  was  made. 

(7)  Each  member  of  the  Commission  shall  be 
paid  at  the  rate  of  $100  for  each  day  such 
member  is  engaged  upon  the  work  of  the  Com- 
mission and  shall  be  allowed  travel  expenses, 
including  a  per  diem  allowance,  in  accordance 
with  section  5703  of  title  5,  when  engaged  in 
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the  performance  of  services  for  the  Commis- 
sion. 

(8)(A)  The  terms  of  office  of  persons  first  ap- 
pointed as  members  of  the  Commission  shall  be 
for  the  period  of  the  1993  fiscal  year  of  the 
Federal  Government,  and  shall  begin  not  later 
than  February  14, 1993. 

(B)  After  the  close  of  the  1993  fiscal  year  of 
the  Federal  Government,  persons  shall  be  ap- 
pointed as  members  of  the  Commission  with  re- 
spect to  every  fourth  fiscal  year  following  the 
1993  fiscal  year.  The  terms  of  office  of  persons 
so  appointed  shall  be  for  the  period  of  the 
fiscal  year  with  respect  to  which  the  appoint- 
ment is  made,  except  that,  if  any  appointment 
is  made  after  the  beginning  and  before  the 
close  of  any  such  fiscal  year,  the  term  of  office 
based  on  such  appointment  shall  be  for  the  re- 
mainder of  such  fiscal  year. 

(C)(i)  Notwithstanding  any  provision  of  sub- 
paragraph (A)  or  (B),  members  of  the  Commis- 
sion may  continue  to  serve  after  the  close  of  a 
fiscal  year,  if  the  date  designated  by  the  Presi- 
dent under  section  357  of  this  title  (relating  to 
the  date  by  which  the  Commission  is  to  submit 
its  report  to  the  President)  is  subsequent  to  the 
close  of  such  fiscal  year,  and  only  if  or  to  the 
extent  necessary  to  allow  the  Commission  to 
submit  such  report. 

(ii)  Notwithstanding  any  provision  of  section 
353  of  this  title,  authority  imder  such  section 
shall  remain  available,  after  the  close  of  a  fiscal 
year,  so  long  as  members  of  the  Commission 
continue  to  serve. 

(As  amended  Pub.  L.  101-194,  title  VII,  §  701(b), 
Nov.  30,  1989,  103  Stat.  1763.) 

References  in  Text 

The  Federal  Regulation  of  Lobbying  Act,  referred  to 
in  par.  (2)(B),  is  title  III  of  act  Aug.  2,  1946,  eh.  753,  60 
Stat.  839,  which  is  classified  generally  to  chapter  8A 
(§  261  et  seq.)  of  this  title.  For  complete  classification 
of  this  Act  to  the  Code,  see  Short  Title  note  set  out 
under  section  261  of  this  title  and  Tables. 

Amendments 

1989— Pub.  L.  101-194  amended  section  generally, 
substituting  pars.  (1)  to  (8)  for  former  pars.  (1)  to  (5). 

§  353.  Executive  Director;  additional  personnel;  detail 
of  personnel  of  other  agencies 

(1)  Without  regard  to  the  provisions  of  title  5 
governing  appointments  in  the  competitive 
service,  and  the  provisions  of  chapter  51  and 
subchapter  III  of  chapter  53  of  such  title,  relat- 
ing to  classification  and  General  Schedule  pay 
rates,  and  on  a  temporary  basis  for  periods  cov- 
ering all  or  part  of  any  fiscal  year  referred  to  in 
subparagraphs  (A)  and  (B)  of  section  352(8)  of 
this  title— 

ISee  main  edition  for  text  of  (A)  and  (B)] 

(2)  Upon  the  request  of  the  Commission,  the 
head  of  any  department,  agency,  or  establish- 
ment of  any  branch  of  the  Federal  Government 
is  authorized  to  detail,  on  a  reimbursable  basis, 
for  periods  covering  all  or  part  of  any  fiscal 
year  referred  to  in  subparagraphs  (A)  and  (B) 
of  section  352(8)  of  this  title,  any  of  the  person- 
nel of  such  department,  agency,  or  establish- 
ment to  assist  the  Commission  in  carrying  out 
its  function. 


(As  amended  Pub.  L.  101-194,  title  VII,  §  701(c), 
Nov.  30,  1989,  103  Stat.  1764.) 

Amendments 

1989— Pub.  L.  101-194  substituted  "subparagraphs 
(A)  and  (B)  of  section  352(8)  of  this  title"  for  "section 
352(2)  and  (3)  of  this  title"  in  pars.  (1)  and  (2). 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  352  of  this  title. 

§  356.  Functions 

The  Commission  shall  conduct,  in  each  of  the 
respective  fiscal  years  referred  to  in  subpara- 
graphs (A)  and  (B)  of  section  352(8)  of  this 
title,  a  review  of  the  rates  of  pay  of— 

ISee  main  edition  for  text  ofiA)  to  (E)l 

Such  review  by  the  Commission  shall  be  made 
for  the  purpose  of  determining  and  providing— 

ISee  main  edition  for  text  of(i)  and  iii)l 

In  reviewing  the  rates  of  pay  of  the  offices  or 
positions  referred  to  in  subparagraph  (D)  of 
this  section,  the  Commission  shall  determine 
and  consider  the  appropriateness  of  the  execu- 
tive levels  of  such  offices  and  positions. 

(As  amended  Pub.  L.  101-194,  title  VII,  §  701(d), 
Nov.  30,  1989,  103  Stat.  1764.) 

Amendments 

1989— Pub.  L.  101-194  substituted  "subparagraphs 
(A)  and  (B)  of  section  352(8)  of  this  title"  for  "section 
352(2)  and  (3)  of  this  title". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  60a-2a,  357, 
358,  362,  363,  364  of  this  title. 

§357.  Report  by  Commission  to  President  with  re- 
spect to  pay 

The  Commission  shall  submit  to  the  Presi- 
dent a  report  of  the  results  of  each  review  con- 
ducted by  the  Commission  with  respect  to  rates 
of  pay  for  the  offices  and  positions  within  the 
purview  of  subparagraphs  (A),  (B),  (C),  and  (D) 
of  section  356  of  this  title,  together  with  its  rec- 
ommendations. Each  such  report  shall  be  sub- 
mitted on  such  date  as  the  President  may  desig- 
nate but  not  later  than  December  15  next  fol- 
lowing the  close  of  the  fiscal  year  in  which  the 
review  is  conducted  by  the  Commission. 

(As  amended  Pub.  L.  101-194,  title  VII,  §  701(e), 
Nov.  30,  1989,  103  Stat.  1764.) 

Abcendments 

1989— Pub.  L.  101-194  amended  section  catchline 
generally  and  in  text  substituted  ''Commission  with 
respect  to  rates  of  pay  for"  for  "Commission  of"  and 
"December  15  next  following  the  close  of  the  fiscal 
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year  in  which  the  review  is  conducted  by  the  Commis- 
sion." for  "December  15  of  the  fiscal  year  in  which  the 
review  is  conducted  by  the  Commission." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  352,  358,  362, 
363  of  this  title. 

§  358.  Recommendations  of  President  with  respect  to 
pay 

(1)  After  considering  the  report  and  recom- 
mendations of  the  Commission  submitted 
imder  section  357  of  this  title,  the  President 
shall  transmit  to  Congress  his  recommenda- 
tions with  respect  to  the  exact  rates  of  pay,  for 
offices  and  positions  within  the  purview  of  sub- 
paragraphs (A),  (B),  (C),  and  (D)  of  section  356 
of  this  title,  which  the  President  considers  to  be 
fair  and  reasonable  in  light  of  the  Commission's 
report  and  recommendations,  the  prevailing 
market  value  of  the  services  rendered  in  the  of- 
fices and  positions  involved,  the  overall  eco- 
nomic condition  of  the  coimtry,  and  the  fiscal 
condition  of  the  Federal  Government. 

(2)  The  President  shall  transmit  his  recom- 
mendations under  this  section  to  Congress  on 
the  first  Monday  after  January  3  of  the  first 
calendar  year  beginning  after  the  date  on 
which  the  Commission  submits  its  report  and 
recommendations  to  the  President  under  sec- 
tion 357  of  this  title. 

(As  amended  Pub.  L.  101-194,  title  VII,  §  701(f), 
Nov.  30.  1989,  103  Stat.  1765.) 

AlCBNDMENTS 

1989— Pub.  L.  101-194  amended  section  generally. 
Prior  to  amendment,  section  read  as  follows:  "The 
President  shall  include,  in  the  budget  next  transmit- 
ted under  section  1105(a)  of  title  31  by  him  to  the 
Congress  after  the  date  of  the  submission  of  the 
report  and  recommendations  of  the  Commission  imder 
section  357  of  this  title,  his  recommendations  with  re- 
spect to  the  exact  rates  of  pay  which  he  deems  advisa- 
ble, for  those  offices  and  positions  within  the  purview 
of  subparagraphs  (A),  (B),  (C),  and  (D)  of  section  356 
of  this  title." 

CoBfMissiON's  First  Report  After  July  30,  1983,  To 
Include  Recommendation  for  Appropriate  Salary 
FOR  Members  of  Congress;  Prohibition  on  Re- 
ceipt of  Honoraria 

Pub.  L.  98-63,  title  I,  §  908(e),  July  30,  1983,  97  Stat. 
338,  which  directed  Commission  on  Executive,  Legisla- 
tive, and  Judicial  Salaries  to  include  in  first  report  re- 
quired to  be  submitted  by  it  after  July  30,  1983,  a  rec- 
ommendation for  an  appropriate  salary  for  Members, 
which  recommendation  was  to  assume  a  prohibition 
on  receipt  of  honoraria  by  Members,  was  repealed  by 
Pub.  L.  102-90,  title  I,  §  6(c),  Aug.  14,  1991,  105  Stat. 
451. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  359,  360,  362  of 
this  title. 

§  359.  Effective  date  of  recommendations  of  President 

(1)  None  of  the  President's  recommendations 
imder  section  358  of  this  title  shall  take  effect 
unless  approved  imder  paragraph  (2). 

(2)(A)  The  recommendations  of  the  President 
under  section  358  of  this  title  shall  be  consid- 
ered approved  imder  this  paragraph  if  there  is 
enacted  into  law  a  bill  or  Joint  resolution  ap- 


proving such  recommendations  in  their  entire- 
ty. This  bill  or  joint  resolution  shall  be  passed 
by  recorded  vote  to  reflect  the  vote  of  each 
Member  of  Congress  thereon. 

(B)(i)  The  provisions  of  this  subparagraph 
are  enacted  by  the  Congress— 

(I)  as  an  exercise  of  the  rulemaking  power 
of  the  Senate  and  the  House  of  Representa- 
tives and  as  such  shall  be  considered  as  part 
of  the  rules  of  each  House,  and  shall  super- 
sede other  rules  only  to  the  extent  that  they 
are  inconsistent  therewith;  and 

(II)  with  full  recognition  of  the  constitu- 
tional right  of  either  House  to  change  the 
rules  (so  far  as  they  relate  to  the  procedures 
of  that  House)  at  any  time,  in  the  same 
manner,  and  to  the  same  extent  as  in  the  case 
of  any  other  rule  of  that  House. 

(ii)  During  the  60-calendar-day  period  begin- 
ning on  the  date  that  the  President  transmits 
his  recommendations  to  the  Congress  under 
section  358  of  this  title,  it  shall  be  in  order  as  a 
matter  of  highest  privilege  in  each  House  of 
Congress  to  consider  a  bill  or  joint  resolution,  if 
offered  by  the  majority  leader  of  such  House 
(or  a  designee),  approving  such  recommenda- 
tions in  their  entirety. 

(3)  Except  as  provided  in  paragraph  (4),  any 
recommended  pay  adjustment  approved  under 
paragraph  (2)  shall  take  effect  as  of  the  date 
proposed  by  the  President  under  section  358  of 
this  title  with  respect  to  such  adjustment. 

(4)(A)  Notwithstanding  the  approval  of  the 
President's  pay  recommendations  in  accordance 
with  paragraph  (2),  none  of  those  recommenda- 
tions shall  take  effect  unless,  between  the  date 
on  which  the  bill  or  resolution  approving  those 
recommendations  is  signed  by  the  President  (or 
otherwise  becomes  law)  and  the  earliest  date  as 
of  which  the  President  proposes  (under  section 
358  of  this  title)  that  any  of  those  recommenda- 
tions take  effect,  an  election  of  Representatives 
shall  have  intervened. 

(B)  For  purposes  of  this  paragraph,  the  term 
"election  of  Representatives"  means  an  election 
held  on  the  Tuesday  following  the  first  Monday 
of  November  in  any  even-numbered  calendar 
year. 

(As  amended  Pub.  L.  101-194,  title  VII,  §  701(g), 
Nov.  30, 1989, 103  Stat.  1765.) 

Amendments 

1989— Pub.  L.  101-194  amended  section  generally. 
Prior  to  amendment,  section  read  as  follows: 

"(1)  The  recommendations  of  the  President  which 
are  transmitted  to  the  Congress  pursuant  to  section 
358  of  this  title  shall  be  effective  as  provided  in  para- 
graph (2)  of  this  section  imless  any  such  recommenda- 
tion is  disapproved  by  a  joint  resolution  agreed  to  by 
the  Congress  not  later  than  the  last  day  of  the  30-day 
period  which  begins  on  the  date  of  which  such  recom- 
mendations are  transmitted  to  the  Congress. 

"(2)  The  effective  date  of  the  rate  or  rates  of  pay 
which  take  effect  for  an  office  or  position  under  para- 
graph (1)  of  this  section  shall  be  the  first  day  of  the 
first  pay  period  which  begins  for  such  office  or  posi- 
tion after  the  end  of  the  30-day  period  described  in 
such  paragraph." 
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§  360.  Effect  of  recommendations  on  existing  law  and 
prior  recommendations 

The  recommendations  of  the  President  taking 
effect  as  provided  in  section  359  of  this  title 
shall  be  held  and  considered  to  modify,  super- 
sede, or  render  inapplicable,  as  the  case  may  be, 
to  the  extent  inconsistent  therewith— 

(A)  all  provisions  of  law  enacted  prior  to  the 
effective  date  or  dates  of  all  or  part  (as  the 
case  may  be)  of  such  recommendations  (other 
than  any  provision  of  law  enacted  with  re- 
spect to  such  recommendations  in  the  period 
beginning  on  the  date  the  President  transmits 
his  recommendations  to  the  Congress  under 
section  358  of  this  title  and  ending  on  the 
date  of  their  approval  under  section  359(2)  of 
this  title),  and 

(B)  any  prior  recommendations  of  the 
President  which  take  effect  imder  this  chap- 
ter. 

(As  amended  Pub.  L.  101-194,  title  VII,  §  701(h), 
Nov.  30,  1989, 103  Stat.  1766.) 

Amendments 

1989—01.  (A).  Pub.  L.  101-194  substituted  "(other 
than  any  provision  of  law  enacted  with  respect  to  such 
recommendations  in  the  period  beginning  on  the  date 
the  President  transmits  his  recommendations  to  the 
Congress  under  section  358  of  this  title  and  ending  on 
the  date  of  their  approval  under  section  369(2)  of  this 
title),  and"  for  "(other  than  any  provision  of  law  en- 
acted in  the  period  specified  section  359  of  this  title 
with  respect  to  such  recommendations),  and". 

§  362.  Requirements  applicable  to  recommendations 

Notwithstanding  any  other  provision  of  this 
chapter,  the  recommendations  submitted  by 
the  Commission  to  the  President  under  section 
357  of  this  title,  and  the  recommendations 
transmitted  by  the  President  to  the  Congress 
under  section  358  of  this  title,  shall  be  in  con- 
formance with  the  following: 

(1)  Any  recommended  pay  adjustment  shall 
specify  the  date  as  of  which  it  is  proposed 
that  such  adjustment  take  effect. 

(2)  The  proposed  effective  date  of  a  pay  ad- 
justment may  occur  no  earlier  than  January  1 
of  the  second  fiscal  year,  and  no  later  than 
December  31  next  following  the  close  of  the 
fifth  fiscal  year,  beginning  after  the  fiscal 
year  in  which  the  Commission  conducts  its 
review  under  section  356  of  this  title. 

(3)(A)(i)  The  rates  of  pay  recommended  for 
the  Speaker  of  the  House  of  Representatives, 
the  Vice  President  of  the  United  States,  and 
the  Chief  Justice  of  the  United  States,  respec- 
tively, shall  be  equal. 

(ii)  The  rates  of  pay  recommended  for  the 
majority  and  minority  leaders  of  the  Senate 
and  the  House  of  Representatives,  the  Presi- 
dent pro  tempore  of  the  Senate,  and  each 
office  or  position  imder  section  5312  of  title  5 
(relating  to  level  I  of  the  Executive  Sched- 
ule), respectively,  shall  be  equal. 

(iii)  The  rates  of  pay  recommended  for  a 
Senator,  a  Member  of  the  House  of  Repre- 
sentatives, the  Resident  Commissioner  from 
Puerto  Rico,  a  Delegate  to  the  House  of  Rep- 
resentatives, a  judge  of  a  district  court  of  the 
United  States,  a  judge  of  the  United  States 
Court  of  International  Trade,  and  each  office 


or  position  under  section  5313  of  title  5  (relat- 
ing to  level  II  of  the  Executive  Schedule),  re- 
spectively, shall  be  equal. 

(B)  Nothing  in  this  section  shall  be  consid- 
ered to  require  that  the  rate  recommended 
for  any  office  or  position  by  the  President 
under  section  358  of  this  title  be  the  same  as 
the  rate  recommended  for  such  office  or  posi- 
tion by  the  Commission  under  section  357  of 
this  title. 

(Pub.  L.  90-206,  title  II,  §  225(n.  as  added  Pub. 
L.  101-194,  title  VII,  §  701(i),  Nov.  30,  1989,  103 
Stat.  1766.) 

§  363.  Additional  function 

The  Conmiission  shall,  whenever  it  conducts 
a  review  under  section  356  of  this  title,  also  con- 
duct a  review  under  this  section  relating  to  any 
recruitment  or  retention  problems,  and  any 
public  policy  issues  involved  in  maintaining  ap- 
propriate ethical  standards,  with  respect  to  any 
offices  or  positions  within  the  Federal  public 
service.  Any  findings  or  recommendations 
under  this  section  shall  be  included  by  the 
Commission  as  part  of  its  report  to  the  Presi- 
dent under  section  357  of  this  title. 

(Pub.  L.  90-206,  title  II,  §  225(m),  as  added  Pub. 
L.  101-194,  title  VII,  §  701(j),  Nov.  30,  1989,  103 
Stat.  1767.) 

§  364.  Provision  relating  to  certain  other  pay  adjust- 
ments 

(DA  provision  of  law  increasing  the  rate  of 
pay  payable  for  an  office  or  position  within  the 
purview  of  subparagraph  (A),  (B),  (C),  or  (D)  of 
section  356  of  this  title  shall  not  take  effect 
before  the  beginning  of  the  Congress  following 
the  Congress  during  which  such  provision  is  en- 
acted. 

(2)  For  purposes  of  this  section,  a  provision  of 
law  enacted  during  the  period  beginning  on  the 
Tuesday  following  the  first  Monday  of  Novem- 
ber of  an  even-numbered  year  of  any  Congress 
and  ending  at  noon  on  the  following  January  3 
shall  be  considered  to  have  been  enacted  during 
the  first  session  of  the  following  Congress. 

(3)  Nothing  in  this  section  shall  be  considered 
to  apply  with  respect  to  any  pay  increase— 

(A)  which  takes  effect  under  the  preceding 
sections  of  this  chapter; 

(B)  which  is  based  on  a  change  in  the  Em- 
ployment Cost  Index  (as  determined  under 
section  704(a)(1)  of  the  Ethics  Reform  Act  of 
1989)  or  which  is  in  lieu  of  any  pay  adjust- 
ment which  might  otherwise  be  made  in  a 
year  based  on  a  change  in  such  index  (as  so 
determined);  or 

(C)  which  takes  effect  under  section  702  or 
703  of  the  Ethics  Reform  Act  of  1989. 

(Pub.  L.  90-206,  title  II,  §  225(n).  as  added  Pub. 
L.  101-194,  title  VII,  §  701(k),  Nov.  30,  1989,  103 
Stat.  1767.) 

References  in  Text 

Sections  702,  703.  and  704(a)(1)  of  the  Ethics 
Reform  Act  of  1989,  referred  to  in  par.  (3)(B),  (C),  are 
sections  702.  703.  and  704(a)(1)  of  Pub.  L.  101-194 
which  are  set  out  as  notes  under  sections  5303  and 


Page  37 


TITLE  2— THE  CONGRESS 


§472 


5318  of  Title  5.  Government  Organization  and  Em- 
ployees, 

CHAPTER  13— JOINT  COMMITTEE  ON 
CONGRESSIONAL  OPERATIONS 

§  414.  Staff  of  Joint  Committee:  appointment,  duties, 
pay,  discharge;  utilization  of  Government  person- 
nel, consultants,  and  experts 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 

§  416.  Office  of  Placement  and  Office  Management 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS~16,  17. 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 

CHAPTER  14— FEDERAL  ELECTION 
CAMPAIGNS 

SUBCHAPTER  I— DISCLOSURE  OP  FEDERAL 
CAMPAIGN  FUNDS 

Sec. 

44  li.         Repealed. 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  section  61a-9  of  this 
title. 

SUBCHAPTER  I— DISCLOSURE  OP 
FEDERAL  CAMPAIGN  FUNDS 

§  431.  DeHnitions 

Transfer  of  Functions 

Federal  Savings  and  Loan  Insurance  Corporation 
abolished  and  functions  transferred,  see  Pub.  L. 
101-73,  title  IV,  §§401-406,  Aug.  9,  1989,  103  Stat. 
354-363,  set  out  as  a  note  under  section  1437  of  Title 
12,  Banks  and  Banking. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  58,  59e,  433, 
437a  of  this  title;  title  18  sections  602,  603,  607;  title  22 
section  3944;  title  42  section  5043. 

§  432.  Organization  of  political  committees 

Transfer  of  Functions 

Federal  Savings  and  Loan  Insurance  Corporation 
abolished  and  functions  transferred,  see  Pub.  L. 
101-73,  title  IV,  §§401-406,  Aug.  9,  1989,  103  Stat. 
354-363,  set  out  as  a  note  under  section  1437  of  Title 
12,  Banks  and  Banking. 

§  434.  Reporting  requirements 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  431,  438  of  this 
title. 


§  439a.  Use  of  contributed  amounts  for  certain  pur- 
poses 

Amounts  received  by  a  candidate  as  contribu- 
tions that  are  in  excess  of  any  amount  neces- 
sary to  defray  his  expenditures,  and  any  other 
amounts  contributed  to  an  individual  for  the 
purpose  of  supporting  his  or  her  activities  as  a 
holder  of  Federal  office,  may  be  used  by  such 
candidate  or  individual,  as  the  case  may  be,  to 
defray  any  ordinary  and  necessary  expenses  in- 
curred in  connection  with  his  or  her  duties  as  a 
holder  of  Federal  office,  may  be  contributed  to 
any  organization  described  in  section  170(c)  of 
title  26,  or  may  be  used  for  any  other  lawful 
purpose,  including  transfers  without  limitation 
to  any  national,  State,  or  local  committee  of 
any  political  party;  except  that  no  such 
amounts  may  be  converted  by  any  person  to 
any  personal  use,  other  than  to  defray  any  or- 
dinary and  necessary  expenses  incurred  in  con- 
nection with  his  or  her  duties  as  a  holder  of 
Federal  office. 

(As  amended  Pub.  L.  101-194,  title  V,  §  504(a), 
Nov.  30,  1989,  103  Stat.  1755.) 

Amendments 

1989— Pub.  L.  101-194  struck  out  ",  with  respect  to 
any  individual  who  is  not  a  Senator  or  Representative 
in,  or  Delegate  or  Resident  Commissioner  to,  the  Con- 
gress on  January  8, 1980,"  after  "except  that". 

Effective  Date  of  1989  Amendb^ent 

Section  504(b)  of  Pub.  L.  101-194  provided  that: 
"The  amendment  made  by  subsection  (a)  [amending 
this  section]— 

"(1)  in  the  case  of  an  individual  who  serves  as  a 
Senator  or  Representative  in,  or  Delegate  or  Resi- 
dent Commissioner  to,  the  Congress  in  the  102nd 
Congress  or  an  earlier  Congress,  shall  apply,  except 
as  provided  in  paragraph  (2),  to  the  use  of  excess 
amounts  totaling  more  than  the  amoimt  equal  to 
the  unobligated  balance  on  hand  on  the  date  of  the 
enactment  of  this  Act  [Nov.  30, 19893;  and 

"(2)  in  the  case  of  an  individual  who  serves  as  a 
Senator  or  Representative  in,  or  Delegate  or  Resi- 
dent Commissioner  to,  the  Congress  after  the  102nd 
Congress  (including  an  individual  referred  to  in 
paragraph  (1)  who  so  serves),  shall  apply  to  the  use 
of  any  excess  amount  on  or  after  the  first  day  of 
such  service." 

§  441i.  Repealed.  Pub.  L.  102-90,  title  I,  §  6(d),  Aug. 
14, 1991, 105  Stat.  451 

Section,  Pub.  L.  92-225,  title  III,  §323,  formerly 
§  328,  as  added  Pub.  L.  94-283,  title  I,  §  112(2),  May  11, 
1976,  90  Stat.  494;  amended  Pub.  L.  95-216,  title  V, 
§  502(a),  Dec.  20,  1977,  91  Stat.  1565;  renumbered  Pub. 
L.  96-187,  title  I,  §  105(5),  Jan.  8,  1980,  93  Stat.  1354; 
and  amended  Pub.  L.  97-51,  §  130(a),  Oct.  1,  1981,  95 
Stat.  966;  Pub.  L.  98-63,  title  I,  §  908(g),  July  30,  1983, 
97  Stat.  338;  Pub.  L.  101-194,  title  VI.  §  601(b)(1),  Nov. 
30,  1989,  103  Stat.  1762;  Pub.  L.  101-280,  §  7(b)(1) 
[(d)(1)].  May  4,  1990,  104  Stat.  161,  related  to  accept- 
ance of  excessive  honorariums. 

CHAPTER  15—OFFICE  OF  TECHNOLOGY 

ASSESSMENT 

§  472.  Office  of  Technology  Assessment 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  476  of  this  title; 
title  20  section  2423. 
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§  476.  Technology  Assessment  Advisory  Council 

References  in  Other  Laws  to  aS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  G8-16,  17. 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
I  lOKcKD]  of  Pub.  L.  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 

CHAPTER  17— CONGRESSIONAL  BUDGET 
OFFICE 

§  601.  Establishment 

iSee  main  edition  for  text  ofia)  to  (e)] 

(f)  Redesignated  (g) 

(g)  ^  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  to 
the  Office  for  each  fiscal  year  such  sums  as 
may  be  necessary  to  enable  it  to  carry  out  its 
duties  and  functions.  Until  sums  are  first  ap- 
propriated pursuant  to  the  preceding  sentence, 
but  for  a  period  not  exceeding  12  months  fol- 
lowing the  effective  date  of  this  subsection,  the 
expenses  of  the  Office  shall  be  paid  from  the 
contingent  fund  of  the  Senate,  in  accordance 
with  section  68  of  this  title,  and  upon  vouchers 
approved  by  the  Director, 
ig)  ^  Revenue  estimates 

For  the  purposes  of  revenue  legislation  which 
is  income,  estate  and  gift,  excise,  and  payroll 
taxes  (i.e..  Social  Security),  considered  or  en- 
acted in  any  session  of  Congress,  the  Congres- 
sional Budget  Office  shall  use  exclusively 
during  that  session  of  Congress  revenue  esti- 
mates provided  to  it  by  the  Joint  Committee  on 
Taxation.  During  that  session  of  Congress  such 
revenue  estimates  shall  be  transmitted  by  the 
Congressional  Budget  Office  to  any  committee 
of  the  House  of  Representatives  or  the  Senate 
requesting  such  estimates,  and  shall  be  used  by 
such  Committees  in  determining  such  est! 
mates.  The  Budget  Committees  of  the  Senate 
and  House  shall  determine  all  estimates  with 
respect  to  scoring  points  of  order  and  with  re- 
spect to  the  execution  of  the  purposes  of  this 
Act. 

Pub.  L.  99-177,  title  II.  I  273,  Dec.  12,  1985,  99 
Stat.  1098.  redesignated  §  201(g)  of  Pub.  L. 
93-344,  Pub.  L.  101-508,  title  XIII,  §  13202(b). 
Nov.  5,  1990,  104  Stat.  1388-615;  Pub.  L, 
101-508,  title  XIII,  §  13202(a),  (c),  Nov.  5,  1990, 
104  Stat.  1388-615.) 

References  in  Text 

This  Act,  referred  to  in  second  subsec.  (g),  means 
Pub.  L.  93-344,  July  12.  1974,  88  Stat.  297,  as  amended, 
known  as  the  Congressional  Budget  and  Impoundment 
Control  Act  of  1974,  which  enacted  chapters  17.  17A 
and  17B.  and  section  190a-3  of  this  title  and  sections 
11a.  lie,  lid,  1020a  of  former  Title  31.  Money  and  Pi- 
nance,  amended  sections  11,  665,  701,  1020.  1151,  1152, 
1153,  and  1154  of  former  Title  31,  section  105  of  Title 
1,  General  Provisions,  sections  190b  and  190d  of  this 
title,  repealed  sections  571  and  581c-l  of  former  Title 


» So  in  original.  There  are  two  subsecs.  designated  (g)  and  no 
subsec.  (f ). 


31,  and  sections  66  and  81  of  this  title,  and  enacted 
provisions  set  out  as  notes  under  sections  190a-l,  621, 
632,  and  682  of  this  title,  section  105  of  Title  ],  and 
section  1020  of  former  Title  31.  For  complete  classifi- 
cation of  this  Act  to  the  Code,  see  Short  Title  note  set 
out  under  section  621  of  this  title  and  Tables 

Codification 

l*ub,  L.  101-508,  §  12302(b),  transferred  section  273 
of  Pub.  L.  99-177.  which  was  classified  to  section  921 
of  this  title,  to  subsec.  (g)  of  this  section,  relating  to 
revenue  estimates. 

AMENDaiENTS 

1990~Subsec.  (f).  Pub.  L.  101-508,  §  13202(a).  redes- 
ignated subsec.  (f),  relating  to  authorization  of  appro- 
priations, as  (g). 

Subsec.  (g).  Pub.  L.  101-508,  §  13202(a),  redesignated 
subsec.  (f ),  relating  to  authorization  of  appropriations, 
as  (g). 

Pub.  L.  101-508.  §  12302(b),  (c),  redesignated  section 
921  of  this  title  as  subsec.  (g)  of  this  section,  inserted 
heading  "Revenue  estimates"  and  substituted  ''this 
Act"  for  ''this  title  and  the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974". 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  rtitle  I, 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 

§  602.  Duties  and  functions 

(a)  Assistance  to  budget  committees 

It  shall  be  the  duty  and  function  of  the 
Office  to  provide  to  the  Committees  on  the 
Budget  of  both  Rouses  information  which  will 
assist  such  committees  in  the  discharge  of  all 
matters  within  their  jurisdictions,  including  (1) 
information  with  respect  to  the  budget,  appro- 
priation bills,  and  other  bills  authorizing  or 
providing  new  budget  authority  or  tax  expendi- 
tures, (2)  information  with  respect  to  revenues, 
receipts,  estimated  future  revenues  and  re- 
ceipts, and  changing  revenue  conditions,  and 
(3)  such  related  information  as  such  Committee 
may  request. 

ISee  main  edition  for  text  ofib)  to  (e)3 

(f)  Reports  to  budget  committees 

(1)  On  or  before  February  15  of  each  year, 
the  Director  shall  submit  to  the  Committees  on 
the  Budget  of  the  House  of  Representatives 
and  the  Senate  a  report,  for  the  fiscal  year 
commencing  on  October  1  of  that  year,  with  re- 
spect to  fiscal  policy,  including  (A)  alternative 
levels  of  total  revenues,  total  new  budget  au- 
thority, and  total  outlays  (including  related 
surpluses  and  deficits),  and  (B)  the  levels  of  tax 
expenditures  under  existing  law,  taking  into  ac- 
count projected  economic  factors  and  any 
changes  in  such  lev  els  based  on  proposals  in  the 
budget  submitted  by  the  President  for  such 
fiscal  year.  Such  report  shall  also  include  a  dis- 
cussion of  national  budget  priorities,  including 
alternative  ways  of  allocating  new  budget  ain- 
thority  and  budget  outlays  for  such  fiscai  year 
among  major  programs  or  functional  catego 
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ries,  taking  into  account  how  such  alternative 
allocations  will  meet  major  national  needs  and 
affect  balanced  growth  and  development  of  the 
United  States. 

iSee  main  edition  for  text  of  (2)  and  (3);  (g)  and 

(As  amended  Pub.  L.  101-508,  title  XIII, 
§  13112(a)(3),  Nov.  5,  1990,  104  Stat.  1388-608.) 

Amendments 

1990— Subsecs.  (a)(1).  (f)(1).  Pub.  L.  101-508  substi- 
tuted "new  budget  authority"  for  "budget  authority" 
in  subsec.  (a)(1)  and  second  sentence  of  subsec.  (f)(1). 

§  605.  Sale  or  lease  of  property,  supplies,  or  services 

iSee  main  edition  for  textl 

(Pub.  L.  102-90,  title  I,  Aug.  14,  1991,  105  Stat. 
458.) 

Similar  Provisions 

Similar  provisions  were  contained  in  the  following 
prior  appropriation  acts: 
Pub.  L.  101-520,  title  I,  Nov.  5,  1990,  104  Stat.  2266. 
Pub.  L.  101-163.  title  I.  Nov.  21.  1989.  103  Stat.  1054. 
Pub.  L.  100-458.  title  I,  Oct.  1.  1988,  102  Stat.  2169. 

CHAPTER  17A— CONGRESSIONAL  BUDGET  AND 
FISCAL  OPERATIONS 

SUBCHAPTER  I~CONGRESSIONAL  BUDGET 
PROCESS 

Sec. 

643.  Effects  of  points  of  order. 

(a)  Points  of  order  in  Senate  against 

amendments  between  Houses. 

(b)  Effect  of  a  point  of  order  on  a  bill  in 

Senate. 

644.  Extraneous  matter  in  reconciliation  legisla- 

tion. 

(a)  In  general. 

(b)  Extraneous  provisions. 

(c)  Point  of  order. 

(c)  Extraneous  materials. 

(d)  General  point  of  order. 

(e)  Determination  of  levels. 

SUBCHAPTER  III— CREDIT  REFORM 

661.  Purposes. 

661a.        Definitions. 

661b.        OMB  and  CBO  analysis,  coordination,  and 
review. 

(a)  In  general. 

(b)  Delegation. 

(c)  Coordination     with      Congressional 

Budget  Office. 

(d)  Improving  cost  estimates. 

(e)  Historical  credit  program  costs. 

(f)  Administrative  costs. 
661c.        Budgetary  treatment. 

(a)  President's  budget. 

(b)  Appropriations  required. 

(c)  Exemption  for  mandatory  programs. 

(d)  Budget  accounting. 

(e)  Modifications. 

(f)  Reestimates. 

(g)  Administrative  expenses. 
66  Id.        Authorizations. 

(a)  Authorization  of  appropriations  for 

costs. 

(b)  Authorization  for  financing  accounts. 

(c)  Treasury  transactions  with  financing 

accounts. 

(d)  Authorization    for    liquidating    ac- 

counts. 


Sec. 

661e. 
661f. 


(e)  Authorization  of  appropriations  for 
implementation  expenses. 

(f)  Reinsurance. 

(g)  Eligibility  and  assistance. 
Treatment  of  Deposit  Insurance  and  agen- 
cies and  other  insurance  programs. 

Effect  on  other  laws. 

(a)  Effect  on  other  laws. 

(b)  Crediting  of  collections. 

SUBCHAPTER  IV— BUDGET  AGREEMENT 
ENFORCEMENT  PROVISIONS 

665.  Definitions  and  point  of  order. 

(a)  Definitions. 

(b)  Point  of  order  in  Senate  on  aggregate 

allocations  for  defense,  internation- 
al,    and     domestic     discretionary 
spending. 
665a.        Committee  allocations  and  enforcement. 

(a)  Committee  spending  allocations. 

(b)  Suballocations  by  committees. 

(c)  Application  of  section  633(f)  of  this 

title  to  this  section. 

(d)  Application  of  subsections  (a)  and  (b) 

to  fiscal  years  1992  to  1995. 

(e)  Pay-as-you-go  exception  in  House. 
665b.        Consideration  of  legislation  before  adoption 

of  budget  resolution  for  that  fiscal  year. 
665c.        Reconciliation   directives  regarding  pay-as- 
you-go  requirements. 

(a)  Instructions  to  effectuate  pay-as-you- 

go  in  House  of  Representatives. 

(b)  Consideration  of  pay-as-you-go  rec- 

onciliation legislation  in  House  of 
Representatives. 
665d.        Application  of  section  642  of  this  title;  point 
of  order. 

(a)  Application  of  section  642(a)  of  this 

title. 

(b)  Maximum  deficit  amount  point  of 

order  in  Senate. 
665e.        5-year  budget  resolutions;  budget  resolutions 
must  conform  to  Balanced  Budget  and 
Emergency  Deficit  Control  Act  of  1985. 

(a)  5-year  budget  resolutions. 

(b)  Point  of  order  in  House  of  Repre- 

sentatives. 

(c)  Point  of  order  in  Senate. 

(d)  Adjustments. 

§  621.  Congressional  declaration  of  purpose 

Short  Title  op  1990  Amendment 

Pub.  L.  93-344.  title  V.  §500.  as  added  Pub.  L. 
101-508.  title  XIII.  §  13201(a),  Nov.  5.  1990.  104  Stat. 
1388-609.  provided  that:  "This  title  [enacting  subchap- 
ter III  of  this  chapter]  may  be  cited  as  the  'Federal 
Credit  Reform  Act  of  1990'." 

Financial  Safety  and  Soxtndness  of  Government- 
Sponsored  Enterprises 

Pub.  L.  101-508.  title  XIII.  §  13501.  Nov.  5,  1990.  104 
Stat.  1388-628.  provided  that: 

"(a)  Definition.— For  purposes  of  this  section,  the 
terms  'Grovemment-sponsored  enterprise'  and  *GSE' 
mean  the  Farm  Credit  System  (including  the  Farm 
Credit  Banks.  Banks  for  Cooperatives,  and  Federal  Ag- 
ricultural Mortgage  Corporation),  the  Federal  Home 
Loan  Bank  System,  the  Federal  Home  Loan  Mortgage 
Corporation,  the  Federal  National  Mortgage  Associa- 
tion, and  the  Student  Loan  Marketing  Association. 

''(b)  Treasury  Department  Study  and  Proposed 
Legislation.— 

"(1)  The  Department  of  the  Treasury  shall  pre- 
pare and  submit  to  Congress  no  later  than  April  30. 
1991.  a  study  of  GSEs  and  recommended  legislation. 
"(2)  The  study  shall  include  an  objective  assess- 
ment of  the  financial  soundness  of  GSEs,  the  ade- 
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quacy  of  the  existing  regulatory  structure  for  GSEs, 
the  financial  exposure  of  the  Federal  Government 
posed  by  OSEs,  and  the  effects  of  GSE  activities  on 
Treasury  borrowing. 
"(c)  Congressional  Budget  Office  Study.— 

"(1)  The  Congressional  Budget  Office  shall  pre- 
pare and  sulHnit  to  Congress  no  later  than  April  30, 
1991,  a  study  of  GSEs. 

"(2)  The  study  shall  include  an  analysis  of  the  fi- 
nancial risks  each  GSE  assumes,  how  Congress  may 
improve  its  understanding  of  those  risks,  the  super- 
vision and  regulation  of  GSEs'  risk  management,  the 
financial  exposure  of  the  Federal  Government  posed 
by  GSEs,  and  the  effects  of  GSE  activities  on  Treas- 
ury borrowing.  The  study  shall  also  include  an  anal- 
ysis of  alternative  models  for  oversight  of  GSEs  and 
of  the  costs  and  benefits  of  each  alternative  model 
to  the  Government  and  to  the  markets  and  benefici- 
aries served  by  GSEs. 
"(d)  Access  to  Relevant  Information.— 

"(1)  For  the  studies  required  by  this  section,  each 
GSE  shall  provide  full  and  prompt  access  to  the  Sec- 
retary of  the  Treasury  and  the  Director  of  the  Con- 
gressional Budget  Office  to  its  boolLs  and  records 
and  other  information  requested  by  the  Secretary  of 
the  Treasury  or  the  Director  of  the  Congressional 
Budget  Office. 

"(2)  In  preparing  the  studies  required  by  this  sec- 
tion, the  Secretary  of  the  Treasiu'y  and  the  Director 
of  the  Congressional  Budget  Office  may  request  in- 
formation from,  or  the  assistance  of,  any  Federal  de- 
partment or  agency  authorized  by  law  to  supervise 
the  activities  of  a  GSE. 
"(e)  Confidentiality  of  Relevant  Information.— 

"(1)  The  Secretary  of  the  Treasury  and  the  Direc- 
tor of  the  Congressional  Budget  Office  shall  deter- 
mine and  maintain  the  confidentiality  of  any  book, 
record,  or  information  made  available  by  a  GSE 
under  this  section  in  a  manner  consistent  with  the 
level  of  confidentiality  established  for  the  material 
by  the  GSE  involved. 

"(2)  The  Department  of  the  Treasury  shall  be 
exempt  from  section  552  of  title  5,  United  States 
Code,  for  any  book,  record,  or  information  made 
available  imder  subsection  (d)  and  determined  by 
the  Secretary  of  the  Treasury  to  be  confidential 
under  this  subsection. 

"(3)  Any  officer  or  employee  of  the  Department  of 
the  Treasury  shall  be  subject  to  the  penalties  set 
forth  in  section  1906  of  title  18,  United  States  Code, 
if- 

"(A)  by  virtue  of  his  or  her  employment  or  offi- 
cial position,  he  or  she  has  possession  of  or  access 

to  any  book,  record,  or  information  made  available 

under  and  determined  to  be  confidential  under 

this  section;  and 
"(B)  he  or  she  discloses  the  material  in  any 

manner  other  than— 

"(i)  to  an  officer  or  employee  of  the  Depart- 
ment of  the  Treasury;  or 

"(ii)  pursuant  to  the  exception  set  forth  in 
such  section  1906. 

"(4)  The  Congressional  Budget  Office  shall  be 
exempt  from  section  203  of  the  Congressional 
Budget  Act  of  1974  [2  U.S.C.  6031  with  respect  to 
any  book,  record,  or  information  made  available 
under  this  subsection  and  determined  by  the  Direc- 
tor to  be  confidential  imder  paragraph  (1). 

"(f)  REQUIREBfENT  TO  REPORT  LEGISLATION.— ( 1 )  The 

committees  of  jurisdiction  in  the  House  shall  prepare 
and  report  to  the  House  no  later  than  September  15, 
1991,  legislation  to  ensure  the  financial  soundness  of 
GSEs  and  to  minimize  the  possibility  that  a  GSE 
might  require  future  assistance  from  the  Government. 
"(2)  It  is  the  sense  of  the  Senate  that  the  commit- 
tees of  jurisdiction  in  the  Senate  shall  prepare  and 
report  to  the  Senate  no  later  than  September  15, 1991, 
legislation  to  ensure  the  financial  safety  and  sound- 
ness of  OSES  and  to  minimize  the  possibility  that  a 
GSE  might  requb*e  future  assistance  from  the  Govern- 
ment. 


"(f)  [sic]  President's  Bxhwet.— The  President's 
annual  budget  submission  shall  include  an  analysis  of 
the  financial  condition  of  the  GSEs  and  the  financial 
exposure  of  the  Government,  if  any,  posed  by  GSEs." 

Exercise  of  Congressional  Rulebcaking  Power 

Section  904  of  Pub.  L.  93-344,  as  amended  by  Pub.  L. 
99-177,  title  II,  §  271(a),  Dec.  12,  1985,  99  Stat.  1094; 
Pub.  L.  101-508,  title  XIII,  55  13112(a)(ll),  13208(a), 
Nov.  5,  1990,  104  Stat.  1388-608,  1388-619,  provided 
that: 

"(a)  The  provisions  of  this  title  (except  section  905) 
and  of  titles  I,  III,  IV,  V,  and  VI  (except  section 
601(a))  and  the  provisions  of  sections  701,  703,  and 
1017  [enacting  this  chapter  (except  section  665(a)  of 
this  title)  and  sections  190a-3  and  688  of  this  title, 
amending  the  Rules  of  the  House  of  Representatives 
and  the  Standing  Rules  of  the  Senate,  and  sections 
190b  and  190d  of  this  title,  and  enacting  provisions  set 
out  as  notes  under  sections  190a-l  and  632  of  this 
title]  are  enacted  by  the  Congress— 

iSee  main  edition  for  text  of  il)  and  (2);  (6)1 

"(c)  Waiver.— Sections  305(b)(2),  305(c)(4),  306, 
904(c),  and  904(d)  [sections  636(b)(2),  (c)(4)  and  637  of 
this  title  and  subsecs.  (c)  and  (d)  of  this  note]  may  be 
waived  or  suspended  in  the  Senate  only  by  the  affirm- 
ative vote  of  three-fifths  of  the  Members,  duly  chosen 
and  sworn.  Sections  301(1),  302(c),  302(f),  310(d)(2), 
310(f),  311(a),  313,  601(b),  and  606(c)  of  this  Act  [sec- 
tions 632(1),  633(c),  (f),  641(d)(2),  (f),  642(a),  644, 
665(b),  and  665e(c)  of  this  title]  and  sections 
258(a)(4)(C),  258A(b)(3)(C)(i),  258B(f)(l),  258B(h)(l). 
258B(h)(3),  258C(a)(5).  and  258C(b)(l)  of  the  Balanced 
Budget  and  Emergency  Deficit  Control  Act  of  1985 
[sections  907a(a)(4)(C),  907b(b)(3)(C)(i),  907c(f)(l). 
(h)(1),  (3),  and  907d(a)(5),  (b)(1)  of  this  title]  may  be 
waived  or  suspended  in  the  Senate  only  by  the  affirm- 
ative vote  of  three-fifths  of  the  Members,  duly  chosen 
and  sworn. 

"(d)  Appeals  in  the  Senate  from  the  decisions  of  the 
Chair  relating  to  any  provision  of  title  III  or  IV  [en- 
acting subchapters  I  and  II  of  this  chapter]  or  section 
1017  [enacting  section  688  of  this  title]  shall,  except  as 
otherwise  provided  therein,  be  limited  to  1  hour,  to  be 
equally  divided  between,  and  controlled  by,  the  mover 
and  the  manager  of  the  resolution,  concurrent  resolu- 
tion, reconciliation  bill,  or  rescission  bill,  as  the  case 
may  be.  An  affirmative  vote  of  three-fifths  of  the 
Members  of  the  Senate,  duly  chosen  and  sworn,  shall 
be  required  in  the  Senate  to  sustain  an  appeal  of  the 
ruling  of  the  Chair  on  a  point  of  order  raised  imder 
sections  305(b)(2),  305(c)(4),  306,  904(c),  and  904(d) 
[sections  636(b)(2),  (c)(4)  and  637  of  this  title  and  sub- 
secs. (c)  and  (d)  of  this  note].  An  affirmative  vote  of 
three-fifths  of  the  Members  of  the  Senate,  duly 
chosen  and  sworn,  shall  be  required  in  the  Senate  to 
sustain  an  appeal  of  the  ruling  of  the  Chair  on  a  point 
of  order  raised  imder  sections  301(1),  302(c),  302(f), 
310(d)(2),  310(f),  311(a).  313.  601(b),  and  606(c)  of  this 
Act  [sections  632(1),  633(c).  (f).  641(d)(2),  (f).  642(a), 
644,  665(b),  and  665e(c)  of  this  title]  and  sections 
258(a)(4)(C),  258A(b)(3)(CKi).  258B(f)(l),  258B(h)(l). 
258B(h)(3),  258C(a)(5),  and  258C(b)(l)  of  the  Balanced 
Budget  and  Emergency  Deficit  Control  Act  of  1985 
[sections  907a(a)(4)(C),  907b(b)(3)(C)(i),  907c(f)(l). 
(h)(1),  (3),  and  907d(a),  (b)(1)  of  this  title]  [.]" 

Act  Referred  to  in  Other  Sections 

The  Congressional  Budget  Act  of  1974  is  referred  to 
in  sections  907a,  907b,  907c,  of  this  title;  title  7  section 
1446C-1;  title  22  sections  2717,  2718,  4715;  title  50  App. 
sections  1989b-8, 1989c-7. 

The  Congressional  Budget  and  Impoundment  Con- 
trol Act  of  1974  is  referred  to  in  section  907a  of  this 
title;  title  12  section  635;  title  16  sections  544Z,  1606; 
title  42  section  11303. 
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§  622.  Definitions 

For  purposes  of  this  Act— 

(2)  Budget  authority  and  new  budget  au- 
thority.— 

(A)  In  general.— The  term  "budget  au- 
thority" means  the  authority  provided  by 
Federal  law  to  incur  financial  obligations, 
as  follows: 

(i)  provisions  of  law  that  make  funds 
available  for  obligation  and  expenditure 
(other  than  borrowing  authority),  includ- 
ing the  authority  to  obligate  and  expend 
the  proceeds  of  offsetting  receipts  and 
collections; 

(ii)  borrowing  authority,  which  means 
authority  granted  to  a  Federal  entity  to 
borrow  and  obligate  and  expend  the  bor- 
rowed funds,  including  through  the  issu- 
ance of  promissory  notes  or  other  mone- 
tary credits; 

(iii)  contract  authority,  which  means 
the  making  of  funds  available  for  obliga- 
tion but  not  for  expenditure;  and 

(iv)  offsetting  receipts  and  collections  as 
negative  budget  authority,  and  the  reduc- 
tion thereof  as  positive  budget  authority. 

(B)  Limitations  on  bxtdget  authority.— 
With  respect  to  the  Federal  Hospital  Insur- 
ance Trust  Fund,  the  Supplementary  Medi- 
cal Insurance  Trust  Fund,  the  Unemploy- 
ment Trust  Fund,  and  the  railroad  retire- 
ment account,  any  amoimt  that  is  precluded 
from  obligation  in  a  fiscal  year  by  a  provi- 
sion of  law  (such  as  a  limitation  or  a  benefit 
formula)  shall  not  be  budget  authority  in 
that  year. 

(C)  New  budget  authority.— The  term 
"new  budget  authority"  means,  with  respect 
to  a  fiscal  year— 

(i)  budget  authority  that  first  becomes 
available  for  obligation  in  that  year,  in- 
cluding budget  authority  that  becomes 
available  in  that  year  s  ^  a  result  of  a 
reappropriation;  or 

(ii)  a  change  in  any  accoimt  in  the  avail- 
ability of  unobligated  balances  of  budget 
authority  carried  over  from  a  prior  year, 
resulting  from  a  provision  of  law  first  ef- 
fective in  that  year; 

and  includes  a  change  in  the  estimated  level 
of  new  budget  authority  provided  in  indefi- 
nite amoimts  by  existing  law. 

ISee  main  edition  for  text  of  (3)  to  (5)3 

(6)  The  term  "deficit"  means,  with  respect 
to  a  fiscal  year,  the  amount  by  which  outlays 
exceeds  ^  receipts  during  that  year. 

(7)  The  term  "surplus"  means,  with  respect 
to  a  fiscal  year,  the  amount  by  which  receipts 
exceeds  ^  outlays  during  that  year. 

(8)  The  term  "government-sponsored  enter- 
prise" means  a  corporate  entity  created  by  a 
law  of  the  United  States  that— 

(A)(i)  has  a  Federal  charter  authorized  by 
law; 


^  So  in  original.  Probably  should  be  "as". 
*  So  in  original.  Probably  should  be  "exceed" 


(ii)  is  privately  owned,  as  evidenced  by 
capital  stock  owned  by  private  entities  or  in- 
dividuals; 

(iii)  is  imder  the  direction  of  a  board  of  di- 
rectors, a  majority  of  which  is  elected  by 
private  owners; 

(iv)  is  a  financial  institution  with  power 
to— 

(I)  make  loans  or  loan  guarantees  for 
limited  purposes  such  as  to  provide  credit 
for  specific  borrowers  or  one  sector;  and 

(II)  raise  fimds  by  borrowing  (which 
does  not  carry  the  full  faith  and  credit  of 
the  Federal  Government)  or  to  guarantee 
the  debt  of  others  in  unlimited  amounts; 
and 

(B)(i)  does  not  exercise  powers  that  are 
reserved  to  the  Government  as  sovereign 
(such  as  the  power  to  tax  or  to  regulate 
interstate  commerce); 

(ii)  does  not  have  the  power  to  commit 
the  Government  financially  (but  it  may  be 
a  recipient  of  a  loan  guarantee  commitment 
made  by  the  Government);  and 

(iii)  has  employees  whose  salaries  and  ex- 
penses are  paid  by  the  enterprise  and  are 
not  Federal  employees  subject  to  title  5. 

ISee  main  edition  for  text  of  (9)  and  (10)1 

(As  amended  Pub.  L.  101-508,  title  XIII, 
§§  13112(a)(2),  13201(b)(1),  13211(a),  Nov.  5, 
1990,  104  Stat.  1388-607, 1388-614, 1388-620.) 

Amendments 

1990— Far.  (2).  Pub.  L.  101-508.  §  13211(a),  amended 
par.  (2)  generally.  Prior  to  amendment,  par.  (2)  read  as 
follows:  "The  term  'budget  authority'  means  authority 
provided  by  law  to  enter  into  obligations  which  will 
result  in  immediate  or  future  outlays  involving  Gov- 
ernment fimds  or  to  collect  offsetting  receipts.,  except 
that  such  term  does  not  include  authority  to  insure  or 
guarantee  the  repajnnent  of  indebtedness  incurred  by 
another  person  or  government.  The  term  includes  the 
cost  for  direct  loan  and  loan  guarantee  programs,  as 
those  terms  are  defined  by  subchapter  III  of  this 
chapter". 

Pub.  L.  101-508,  §  13201(b)(1),  inserted  at  end:  "The 
term  includes  the  cost  for  direct  loan  and  loan  guaran- 
tee programs,  as  those  terms  are  defined  by  subchap- 
ter III  of  this  chapter". 

Pars.  (6)  to  (8).  Pub.  L.  101-508,  §  13112(a)(2),  added 
pars.  (6)  to  (8)  and  struck  out  former  par.  (6)  which 
defined  "deficit"  and  contained  provisions  relating  to 
calculation  of  the  deficit,  former  par.  (7)  which  de- 
fined "maximum  deficit  amount",  and  former  par.  (8) 
which  defined  "off-budget  Federal  entity". 

Effective  Date  of  1990  Amendment 

Section  13211(b)  of  Pub.  L.  101-508  provided  that: 
"The  amendment  made  by  subsection  (a)  [amending 
this  section]  shall  be  effective  for  fiscal  year  1992  and 
subsequent  fiscal  years." 

Effective  Date  of  1985  Amendment 

Amendment  by  sections  201(a)(1)  and  232(b)  of  Pub. 
L.  99-177  effective  Dec.  12,  1985,  and  applicable  with 
respect  to  fiscal  years  beginning  after  Sept.  30,  1985, 
and  amendment  by  section  201(a)(2)  of  Pub.  L.  99-177 
effective  Apr.  15,  1986.  see  section  275(a)(1).  (2)(A)  of 
Pub.  L.  99-177,  as  amended,  set  out  as  an  Effective  and 
Termination  Dates  note  under  section  900  of  this  title. 
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Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  652,  900  of  this 
title;  title  39  section  2009a. 


SUBCHAPTER  I-CONGRESSIONAL 
BUDGET  PROCESS 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  632,  907a, 
907b,  907c,  908  of  this  title;  title  42  section  6247. 

§  631.  Timetable 

The  timetable  with  respect  to  the  congres- 
sional budget  process  for  any  fiscal  year  is  as 
follows: 

On  or  before:  Action  to  be  completed: 

First  Monday  in  President       submits       his 

February.  budget. 

February  15 Congressional  Budget  Of- 
fice submits  report  to 
Budget  Committees. 

February  25 Committees    submit    views 

and  estimates  to  Budget 
Committees. 

April  1 Senate  Budget  Committee 

reports  concurrent  resolu- 
tion on  the  budget. 

April  15 Congress  completes  action 

on  concurrent  resolution 
on  the  budget. 

May  15 Annual  appropriation  bills 

may  be  considered  in  the 
House. 

Jime  10 House  Appropriations  Com- 
mittee reports  last  annual 
appropriation  bill. 

June  15 Congress  completes  action 

on  reconciliation  legisla- 
tion. 

Jime  30 House  completes  action  on 

annual  appropriation 

bills. 

October  1 Fiscal  year  begins. 

(As    amended    Pub.    L.    101-508,    title    XIII, 
1 13112(a)(4),  Nov.  5,  1990,  104  Stat.  1388-608.) 

Amendments 

1990— Pub.  L.  101-508  substituted  "First  Monday  in 
February"  for  "First  Monday  after  January  3". 

§  632.  Annual  adoption  of  concurrent  resolution  on 
the  budget 

(a)  Content  of  concurrent  resolution  on  the  budget 

On  or  before  April  15  of  each  year,  the  Con- 
gress shall  complete  action  on  a  concurrent  res- 
olution on  the  budget  for  the  fiscal  year  begin- 
ning on  October  1  of  such  year.  The  concurrent 
resolution  shall  set  forth  appropriate  levels  for 
the  fiscal  year  beginning  on  October  1  of  such 
year,  and  planning  levels  for  each  of  the  two 
ensuing  fiscal  years,  for  the  following— 

iSee  main  edition  for  text  ofil)  to  (3)1 

(4)  new  budget  authority,  budget  outlays, 
direct  loan  obligations,  and  primary  loan 
guarantee  commitments  for  each  major  func- 
tional category,  based  on  allocations  of  the 
total  levels  set  forth  pursuant  to  paragraph 
(1); 

(5)  the  public  debt; 


(6)  For^  purposes  of  Senate  enforcement 
under  this  subchapter,  outlays  of  the  old-age, 
survivors,  and  disability  insurance  program 
established  imder  title  II  of  the  Social  Securi- 
ty Act  [42  U.S.C.  401  et  seq.3  for  the  fiscal 
year  of  the  resolution  and  for  each  of  the  4 
succeeding  fiscal  years;  and 

(7)  For^  purposes  of  Senate  enforcement 
under  this  subchapter,  revenues  of  the  old- 
age,  survivors,  and  disability  insurance  pro- 
gram established  under  title  II  of  the  Social 
Security  Act  (and  the  related  provisions  of 
the  Internal  Revenue  Code  of  1986  [26  U.S.C. 
1  et  seq.])  for  the  fiscal  year  of  the  resolution 
and  for  each  of  the  4  succeeding  fiscal  years. 

The  concurrent  resolution  shall  not  include  the 
outlays  and  revenue  totals  of  the  old  age,^  sur- 
vivors, and  disability  insurance  program  estab- 
lished imder  title  II  of  the  Social  Security  Act 
or  the  related  provisions  of  the  Internal  Reve- 
nue Code  of  1986  in  the  surplus  or  deficit  totals 
required  by  this  subsection  or  in  any  other  sur- 
plus or  deficit  totals  required  by  this  subchap- 
ter. 

(b)  Additional  matters  in  concurrent  resolution 

The   concurrent   resolution   on   the   budget 
may— 

ISee  main  edition  for  text  ofil)  and  (2)] 

(3)  require  a  procedure  under  which  all  or 
certain  bills  or  resolutions  providing  new 
budget  authority  or  new  entitlement  author- 
ity for  such  fiscal  year  shall  not  be  enrolled 
until  the  Congress  has  completed  action  on 
any  reconciliation  bill  or  reconciliation  resolu- 
tion or  both  required  by  such  concurrent  res- 
olution to  be  reported  in  accordance  with  sec- 
tion 641(b)  of  this  title; 

(4)  set  forth  such  other  matters,  and  re- 
quire such  other  procedures,  relating  to  the 
budget,  as  may  be  appropriate  to  carry  out 
the  purposes  of  this  Act; 

(5)  include  a  heading  entitled  ''Debt  In- 
crease as  Measure  of  Deficit"  in  which  the 
concurrent  resolution  shall  set  forth  the 
amoimts  by  which  the  debt  subject  to  limit 
(in  section  3101  of  title  31)  has  increased  or 
would  increase  in  each  of  the  relevant  fiscal 
years; 

(6)  include  a  heading  entitled  "Display  of 
Federal  Retirement  Trust  Fund  Balances''  in 
which  the  concurrent  resolution  shall  set 
forth  the  balances  of  the  Federal  retirement 
trust  funds; 

(7)  set  forth  pay-as-you-go  procedures  for 
the  Senate  whereby— 

(A)  budget  authority  and  outlays  may  be 
allocated  to  a  committee  for  legislation  that 
increases  funding  for  entitlement  and  man- 
datory spending  programs  within  its  juris- 
diction if  that  committee  or  the  committee 
of  conference  on  such  legislation  reports 
such  legislation,  if,  to  the  extent  that  the 
costs  of  such  legislation  are  not  included  in 
the  concurrent  resolution  on  the  budget, 


1  So  in  original.  Probably  should  not  be  capitalized. 
^  So  in  original.  Probably  should  be  "old-age,". 
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the  enactment  of  such  legislation  will  not 
increase  the  deficit  (by  virtue  of  either  defi- 
cit reduction  in  the  bill  or  previously  passed 
deficit  reduction)  in  the  resolution  for  the 
first  fiscal  year  covered  by  the  concurrent 
resolution  on  the  budget,  and  will  not  in- 
crease  the  total  deficit  for  the  period  of 
fiscal  years  covered  by  the  concurrent  reso- 
lution on  the  budget; 

(B)  upon  the  reporting  of  legislation  pur- 
suant to  subparagraph  (A),  and  again  upon 
the  submission  of  a  conference  report  on 
such  legislation  (if  a  conference  report  is 
submitted),  the  chairman  of  the  Committee 
on  the  Budget  of  the  Senate  may  file  with 
the  Senate  appropriately  revised  allocations 
under  section  633(a)  of  this  title  and  revised 
functional  levels  and  aggregates  to  carry 
out  this  paragraph; 

(C)  such  revised  allocations,  functional 
levels,  and  aggregates  shall  be  considered 
for  the  purposes  of  this  Act  as  allocations, 
functional  levels,  and  aggregates  contained 
in  the  concurrent  resolution  on  the  budget; 
and 

(D)  the  appropriate  committee  shall 
report  appropriately  revised  allocations  pur- 
suant to  section  633(b)  of  this  title  to  carry 
out  this  paragraph;  and 

(8)  set  forth  procedures  to  effectuate  pay- 
as-you-go  in  the  House  of  Representatives. 

iSee  main  edition  for  text  ofic)! 
id)  Views  and  estimates  of  other  committees 

Within  6  weeks  after  the  President  submits  a 
budget  under  section  1105(a)  of  title  31,  each 
committee  of  the  House  of  Representatives 
having  legislative  jurisdiction  shall  submit  to 
the  Committee  on  the  Budget  of  the  House  and 
each  committee  of  the  Senate  having  legislative 
jurisdiction  shall  submit  to  the  Committee  on 
the  Budget  of  the  Senate  its  views  and  esti- 
mates (as  determined  by  the  committee  making 
such  submission)  with  respect  to  all  matters  set 
forth  in  subsections  (a)  and  (b)  of  this  section 
which  relate  to  matters  within  the  jurisdiction 
or  fimctions  of  such  committee.  The  Joint  Eco- 
nomic Committee  shall  submit  to  the  Commit- 
tees on  the  Budget  of  both  Houses  its  recom- 
mendations as  to  the  fiscal  policy  appropriate 
to  the  goals  of  the  Emplosonent  Act  of  1946  [15 
U.S.C.  1021  et  seq.].  Any  other  committee  of 
the  House  of  Representatives  or  the  Senate 
may  submit  to  the  Committee  on  the  Budget  of 
its  House,  and  any  joint  committee  of  the  Con- 
gress may  submit  to  the  Conmiittees  on  the 
Budget  of  both  Houses,  its  views  and  estimates 
with  respect  to  all  matters  set  forth  in  subsec- 
tions (a)  and  (b)  of  this  section  which  relate  to 
matters  within  its  jurisdiction  or  functions. 

ISee  main  edition  for  text  ofie)  to  (/i)3 

(i)  Social  Security  revenues;  excess  over  outlays;  pro- 
hibition on  decrease 

It  shall  not  be  in  order  in  the  Senate  to  con- 
sider any  concurrent  resolution  on  the  budget 
as  reported  to  the  Senate  that  would  decrease 
the  excess  of  social  security  revenues  over 
social  security  outlays  in  any  of  the  fiscal  years 


covered  by  the  concurrent  resolution.  No 
change  in  chapter  1  of  the  Internal  Revenue 
Code  of  1986  [26  U.S.C.  1  et  seq.3  shall  be  treat- 
ed as  affecting  the  amount  of  social  security 
revenues  unless  such  provision  changes  the 
income  tax  treatment  of  social  security  bene- 
fits. 

(As  amended  Pub.  L.  101-508,  title  XIII, 
§§  13112(a)(5),  13203,  13204,  13301(b),  13303(a), 
(b),  Nov.  5,  1990,  104  Stat.  1388-608,  1388-615, 
1388-616,  1388-623,  1388-625.) 

References  in  Text 

The  Social  Security  Act,  referred  to  in  subsec.  (a),  is 
act  Aug.  14,  1935,  ch.  531,  49  Stat.  620,  as  amended. 
Title  II  of  the  Social  Security  Act  is  classified  general- 
ly to  subchapter  II  (§  401  et  seq.)  of  chapter  7  of  Title 
42,  The  Public  Health  and  Welfare.  For  complete  clas- 
sification of  this  Act  to  the  Code,  see  section  1305  of 
Title  42  and  Tables. 

The  Internal  Revenue  Code  of  1986,  referred  to  in 
subsecs.  (a)  and  (i).  is  classified  generally  to  Title  26. 
Internal  Revenue  Code. 

This  Act,  referred  to  in  subsec.  (b)(4),  (7)(C),  means 
Pub.  L.  93-344,  July  12,  1974,  88  Stat.  297,  as  amended, 
known  as  the  Congressional  Budget  and  Impoundment 
Control  Act  of  1974,  which  enacted  chapters  17,  17A 
and  17B,  and  section  190a-3  of  this  title  and  sections 
11a,  lie,  lid,  1020a  of  former  Title  31,  Money  and  Pi- 
nance,  amended  sections  11,  665,  701,  1020,  1151,  1152, 
1153  and  1154  of  former  Title  31,  section  105  of  Title  1, 
General  Provisions,  sections  190b  and  190d  of  this 
title,  repealed  sections  571  and  581c-l  of  former  Title 
31  and  sections  66  and  81  of  this  title,  and  enacted  pro- 
visions set  out  as  notes  under  sections  190a-l,  621,  632, 
and  682  of  this  title,  section  105  of  Title  1,  and  section 
1020  of  former  Title  31.  For  complete  classification  of 
this  Act  to  the  Code,  see  Short  Title  note  set  out 
under  section  621  of  this  title  and  Tables. 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-508.  §  13301(b).  insert- 
ed at  end:  "The  concurrent  resolution  shall  not  in- 
clude the  outlays  and  revenue  totals  of  the  old  age, 
survivors,  and  disability  insurance  program  estab- 
lished under  title  II  of  the  Social  Security  Act  or  the 
related  provisions  of  the  Internal  Revenue  Code  of 
1986  in  the  surplus  or  deficit  totals  required  by  this 
subsection  or  in  any  other  surplus  or  deficit  totals  re- 
quired by  this  subchapter." 

Subsec.  (a)(6),  (7).  Pub.  L.  101-508,  §  13303(a).  added 
pars.  (6)  and  (7). 

Subsec.  (b)(5),  (6).  Pub.  L.  101-508.  §  13203.  added 
pars.  (5)  and  (6). 

Subsec.  (b)(7),  (8).  Pub.  L.  101-508,  §  13204,  added 
pars.  (7)  and  (8). 

Subsec.  (d).  Pub.  L.  101-508,  §  13112(a)(5).  substitut- 
ed "Within  6  weeks  after  the  President  submits  a 
budget  under  section  1105(a)  of  title  31"  for  "On  or 
before  February  25  of  each  year". 

Subsec.  (i).  Pub.  L.  101-508,  §  13303(b),  amended 
subsec.  (i)  generally,  substituting  present  provisions 
for  former  provisions  relating  to  maximum  deficit 
amounts. 

Effective  Date  of  1990  Amendment 

Section  13306  of  Pub.  L.  101-508  provided  that:  "Sec- 
tions 13301,  13302,  and  13303  and  any  amendments 
made  by  such  sections  [amending  this  section  and  sec- 
tions 633  and  642  of  this  title  and  enacting  provisions 
set  out  as  notes  imder  this  sectionl  shall  apply  with 
respect  to  fiscal  years  beginning  on  or  after  October  1, 
1990.  Section  13304  [amending  section  401  of  Title  42, 
The  PubUc  Health  and  Welfare]  shaU  be  effective  for 
annual  reports  of  the  Board  of  Trustees  issued  in  or 
after  calendar  year  1991." 
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Effective  Date  of  1985  Amendment 

Amendment  by  Pub.  L.  99-177  effective  Dec.  12, 
1985,  and  applicable  with  respect  to  fiscal  years  begin- 
ning after  Sept.  30,  1985,  see  section  275(aKl)  of  Pub. 
L.  99-177,  set  out  as  an  Effective  and  Termination 
Dates  note  under  section  900  of  this  title. 

Exclusion  of  Social  Security  Prom  All  Budgets 

Section  13301(a)  of  Pub.  L.  101-508  provided  that: 
"Notwithstanding  any  other  provision  of  law.  the  re- 
ceipts and  disbursements  of  the  Federal  Old-Age  and 
Survivors  Insurance  Trust  Fund  and  the  Federal  Dis- 
ability Insurance  Trust  Fund  shall  not  be  counted  as 
new  budget  authority,  outlays,  receipts,  or  deficit  or 
surplus  for  purposes  of — 

"(1)  the  budget  of  the  United  States  Government 
as  submitted  by  the  President, 
"(2)  the  congressional  budget,  or 
"(3)  the  Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  [see  Short  Title  note  set  out 
under  section  900  of  this  title]." 

Protection  of  OASDI  Trust  Funds  in  House  of 
Representatives 

Section  13302  of  Pub.  L.  101-508  provided  that: 
"(a)  In  General.— It  shall  not  be  in  order  in  the 
House  of  Representatives  to  consider  any  bill  or  joint 
resolution,  as  reported,  or  any  amendment  thereto  or 
conference  report  thereon,  if,  upon  enactment— 

"(1)(A)  such  legislation  under  consideration  would 
provide  for  a  net  increase  in  OASDI  benefits  of  at 
least  0.02  percent  of  the  present  value  of  future  tax- 
able payroll  for  the  75-year  period  utilized  in  the 
most  recent  annual  report  of  the  Board  of  Trustees 
provided  pursuant  to  section  201(c)(2)  of  the  Social 
Security  Act  [42  U.S.C.  401(c)(2)],  and  (B)  such  legis- 
lation under  consideration  does  not  provide  at  least 
a  net  increase,  for  such  75-year  period,  in  OASDI 
taxes  of  the  amount  by  which  the  net  increase  in 
such  benefits  exceeds  0.02  percent  of  the  present 
value  of  future  taxable  payroll  for  such  75-year 
period. 

"(2)(A)  such  legislation  under  consideration  would 
provide  for  a  net  increase  in  OASDI  benefits  (for  the 
5-year  estimating  period  for  such  legislation  under 
consideration).  (B)  such  net  increase,  together  with 
the  net  increases  in  OASDI  benefits  resulting  from 
previous  legislation  enacted  during  that  fiscal  year 
or  any  of  the  previous  4  fiscal  years  (as  estimated  at 
the  time  of  enactment)  which  are  attributable  to 
those  portions  of  the  5-year  estimating  periods  for 
such  previous  legislation  that  fall  within  the  5-year 
estimating  period  for  such  legislation  imder  consid- 
eration, exceeds  $250,000,000,  and  (C)  such  legisla- 
tion under  consideration  does  not  provide  at  least  a 
net  increase,  for  the  5-year  estimating  period  for 
such  legislation  under  consideration,  In  OASDI 
taxes  which,  together  with  net  increases  in  OASDI 
taxes  resulting  from  such  previous  legislation  which 
are  attributable  to  those  portions  of  the  5-year  esti- 
mating periods  for  such  previous  legislation  that  fall 
within  the  5-year  estimating  period  for  such  legisla- 
tion under  consideration,  equals  the  amount  by 
which  the  net  increase  derived  under  subparagraph 
(B)  exceeds  $250,000,000; 

"(3)(A)  such  legislation  under  consideration  would 
provide  for  a  net  decrease  in  OASDI  taxes  of  at  least 
0.02  percent  of  the  present  value  of  future  taxable 
payroll  for  the  75-year  period  utilized  in  the  most 
recent  annual  report  of  the  Board  of  Trustees  pro- 
vided pursuant  to  section  201(c)(2)  of  the  Social  Se- 
curity Act,  and  (B)  such  legislation  under  consider- 
ation does  not  provide  at  least  a  net  decrease,  for 
such  75-year  period,  in  OASDI  benefits  of  the 
amount  by  which  the  net  decrease  in  such  taxes  ex- 
ceeds 0.02  percent  of  the  present  value  of  future  tax- 
able payroll  for  such  75-year  period,  or 

"(4)(A)  such  legislation  under  consideration  would 
provide  for  a  net  decrease  in  OASDI  taxes  (for  the  5- 


year  estimating  period  for  such  legislation  under 
consideration),  (B)  such  net  decrease,  together  with 
the  net  decreases  in  OASDI  taxes  resulting  from 
previous  legislation  enacted  during  that  fiscal  year 
or  any  of  the  previous  4  fiscal  years  (as  estimated  at 
the  time  of  enactment)  which  are  attributable  to 
those  portions  of  the  5-year  estimating  periods  for 
such  previous  legislation  that  fall  within  the  5-year 
estimating  period  for  such  legislation  under  consid- 
eration, exceeds  $250,000,000,  and  (C)  such  legisla- 
tion under  consideration  does  not  provide  at  least  a 
net  decrease,  for  the  5-year  estimating  period  for 
such  legislation  under  consideration,  in  OASDI  ben- 
efits which,  together  with  net  decreases  in  OASDI 
benefits   resulting   from   such   previous  legislation 
which  are  attributable  to  those  portions  of  the  5- 
year  estimating  periods  for  such  previous  legislation 
that  fall  within  the  5-year  estimating  period  for 
such    legislation    under    consideration,    equals    the 
amount  by  which  the  net  decrease  derived  under 
subparagraph  (B)  exceeds  $250,000,000. 
'(b)  Application.— In  applying  paragraph  (3)  or  <4> 
of  subsection  (a),  any  provision  of  any  bill  or  joint  res- 
olution, as  reported,  or  any  amendment  thereto,  or 
conference  report  thereon,  the  effect  of  which  is  to 
provide  for  a  net  decrease  for  any  period  in  taxes  de- 
scribed in  subsection  (c)(2)(A)  shall  be  disregarded  if 
such  bill,  joint  resolution,  amendment,  or  conference 
report  also  includes  a  provision  the  effect  of  which  is 
to  provide  for  a  net  increase  of  at  least  an  equivalent 
amount  for  such  period  in  medicare  taxes. 
"(c)  Definitions.— For  purposes  of  this  subsection: 

"(1)  The  term  'OASDI  benefits'  means  the  benefits 
under  the  old-age,  survivors,  and  disability  insurance 
programs  under  title  II  of  the  Social  Security  Act 
[42U.S.C.  401etseq.]. 
"(2)  The  term  'OASDI  taxes'  means— 

"(A)  the  taxes  imposed  under  sections  i401(a), 
3101(a),  and  3111(a)  of  the  Internal  Revenue  Code 
of  1986  [26  U.S.C.  1401(a).  3101(a),  3111(a)],  and 

"(B)  the  taxes  imposed  under  chapter  1  of  such 
Code  [26  U.S.C.  1  et  seq.]  (to  the  extent  attributa 
ble  to  section  86  of  such  Code  [26  U.S.C.  861). 
"(3)  The  term  'medicare  taxes'  means  the  taxes  im- 
posed under  sections  1401(b),  3101(b),  and  3111(b)  of 
the  Internal  Revenue  Code  of  1986. 

"(4)  The  term  'previous  legislation'  shaD  not  in 
elude  legislation  enacted  before  fiscal  year  1991. 

"(5)  The  term  '5-year  estimating  period*  means, 
with  respect  to  any  legislation,  the  fiscal  year  in 
which  such  legislation  becomes  or  would  become  ef- 
fective and  the  next  4  fiscal  years. 

"(6)  No  provision  of  any  bill  or  resolution,  or  any 
amendment  thereto  or  conference  report  thereon, 
involving  a  change  in  chapter  1  of  the  Internal  Reve- 
nue Code  of  1986  shall  be  treated  as  affecting  the 
amount  of  OASDI  taxes  referred  to  in  paragraph 
(2)(B)  unless  such  provision  changes  the  income  tax 
treatment  of  OASDI  benefits." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  622,  633,  634, 
635,  636,  641,  655,  665a.  665e,  907d  of  this  title;  title  31 
section  1105. 

§  633.  Committee  allocations 

(a)  Allocation  of  totals 

(1)  For  the  House  of  Representatives,  the 
joint  explanatory  statement  accompanying  a 
conference  report  on  a  concurrent  resolution  on 
the  budget  shall  include  an  estimated  alloca- 
tion, based  upon  such  concurrent  resolution  as 
recommended  in  such  conference  report,  of  the 
appropriate  levels  of  total  budget  outlays,  total 
new  budget  authority,  and  total  entitlement  au- 
thority among  each  committee  of  the  House  of 
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Representatives  which  has  jurisdiction  over 
laws,  bills  and  resolutions  providing  such  new 
budget  authority,^  or  such  entitlement  author- 
ity. The  allocation  shall,  for  each  committee, 
divide  new  budget  authority,^  and  entitlement 
authority  between  amounts  provided  or  re- 
quired by  law  on  the  date  of  such  conference 
report  (mandatory  or  imcontrollable  amounts), 
and  amoimts  not  so  provided  or  required  (dis- 
cretionary or  controllable  amoimts),  and  shall 
make  the  same  division  for  estimated  outlays 
that  would  result  from  such  new  budget  au- 
thority. 

(2)  For  the  Senate,  the  joint  explanatory 
statement  accompanying  a  conference  report 
on  a  concurrent  resolution  on  the  budget  shall 
include  an  estimated  allocation,  based  upon 
such  concurrent  resolution  as  recommended  in 
such  conference  report,  of  the  appropriate 
levels  of  social  security  outlays  for  the  fiscal 
year  of  the  resolution  and  for  each  of  the  4  suc- 
ceeding fiscal  years,  total  budget  outlays  and 
total  new  budget  authority  among  each  com- 
mittee of  the  Senate  which  has  jurisdiction 
over  bills  and  resolutions  providing  such  new 
budget  authority. 

(b)  Reports  by  committees 

As  soon  as  practicable  after  a  concurrent  res- 
olution on  the  budget  is  agreed  to— 

(1)  the  Committee  on  Appropriations  of 
each  House  shall,  after  consulting  with  the 
Committee  on  Appropriations  of  the  other 
House,  (A)  subdivide  among  its  subcommit- 
tees the  allocation  of  budget  outlays  and  new 
budget  authority  allocated  to  it  in  the  joint 
explanatory  statement  accompanying  the 
conference  report  on  such  concurrent  resolu- 
tion, and  (B)  further  subdivide  the  amount 
with  respect  to  each  such  subcommittee  be- 
tween controllable  amounts  and  all  other 
amounts;  and 

[See  main  edition  for  text  0/(2)1 

Each  such  committee  shall  promptly  report  to 
its  House  the  subdivisions  made  by  it  pursuant 
to  this  subsection. 

(c)  Point  of  order 

It  shall  not  be  in  order  in  the  House  of  Repre- 
sentatives or  the  Senate  to  consider  any  bill, 
joint  resolution,  amendment,  motion,  or  confer- 
ence report,  providing— 

(1)  new  budget  authority  for  a  fiscal  year; 
or 

(2)  new  spending  authority  as  described  in 
section  651(c)(2)  of  this  title  for  a  fiscal  year; 

within  the  jurisdiction  of  any  committee  which 
has  received  an  appropriate  allocation  of  such 
authority  pursuant  to  subsection  (a)  of  this  sec- 
tion for  such  fiscal  year,  unless  and  until  such 
committee  makes  the  allocation  or  subdivisions 
required  by  subsection  (b)  of  this  section,  in 
connection  with  the  most  recently  agreed  to 
concurrent  resolution  on  the  budget  for  such 
fiscal  year. 

ISee  main  edition  for  text  of  id)  and  (e)] 


^  So  in  original.  The  comma  probably  should  not  appear. 


(f)  Legislation  subject  to  point  of  order 

(1)  In  the  House  of  Representatives 

After  the  Congress  has  completed  action  on 
a  concurrent  resolution  on  the  budget  for  a 
fiscal  year,  it  shall  not  be  in  order  in  the 
House  of  Representatives  to  consider  any  bill, 
joint  resolution,  or  amendment  providing  new 
budget  authority  for  such  fiscal  year  or  new 
entitlement  authority  effective  during  such 
fiscal  year,  or  any  conference  report  on  any 
such  bill  or  joint  resolution,  if— 

CiSee  main  edition  for  text  of  (A)  to  (C)] 

would  cause  the  appropriate  allocation  made 
pursuant  to  subsection  (b)  of  this  section  for 
such  fiscal  year  of  new  discretionary  budget 
authority  or  new  entitlement  authority  to  be 
exceeded. 

(2)  In  the  Senate 

At  any  time  after  the  Congress  has  complet- 
ed action  on  the  concurrent  resolution  on  the 
budget  required  to  be  reported  under  section 
632(a)  of  this  title  for  a  fiscal  year,  it  shall 
not  be  in  order  in  the  Senate  to  consider  any 
bill,  joint  resolution,  amendment,  motion,  or 
conference  report,  that  provides  for  budget 
outlays,  new  budget  authority,  or  new  spend- 
ing authority  (as  defined  in  section  651(c)(2) 
of  this  title)  in  excess  of  (A)  the  appropriate 
allocation  of  such  outlays  or  authority  report- 
ed imder  subsection  (a)  of  this  section,  or  (B) 
the  appropriate  allocation  (if  any)  of  such 
outlays  or  authority  reported  imder  subsec- 
tion (b)  of  this  section  in  connection  with  the 
most  recently  agreed  to  concurrent  resolution 
on  the  budget  for  such  fiscal  year  or  provides 
for  social  security  outlays  in  excess  of  the  ap- 
propriate allocation  of  social  security  outlays 
under  subsection  (a)  of  this  section  for  the 
fiscal  year  of  the  resolution  or  for  the  total  of 
that  year  and  the  4  succeeding  fiscal  years. 
Subparagraph  (A)  shall  not  apply  to  any  bill, 
resolution,  amendment,  motion,  or  conference 
report  that  is  within  the  jurisdiction  of  the 
Committee  on  Appropriations.  In  applying 
this  paragraph— 

(A)  estimated  social  security  outlays  shall 
be  deemed  to  be  reduced  by  the  excess  of 
estimated  social  security  revenues  (includ- 
ing social  security  revenues  provided  for  in 
the  bill,  resolution,  amendment,  or  confer- 
ence report  with  respect  to  which  this  para- 
graph is  applied)  over  the  appropriate  level 
of  social  security  revenues  specified  in  the 
most  recently  adopted  concurrent  resolu- 
tion on  the  budget; 

(B)  estimated  social  security  outlays  shall 
be  deemed  increased  by  the  shortfall  of  esti- 
mated social  security  revenues  (including 
social  security  revenues  provided  for  in  the 
bill,  resolution,  amendment,  or  conference 
report  with  respect  to  which  this  paragraph 
is  applied)  below  the  appropriate  level  of 
social  security  revenues  specified  in  the 
most  recently  adopted  concurrent  resolu- 
tion on  the  budget;  and 

(C)  no  provision  of  any  bill  or  resolution, 
or  any  amendment  thereto  or  conference 
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report  thereon,  involving  a  change  in  chap- 
ter 1  of  the  Internal  Revenue  Code  of  1986 
C26  U.S.C.  1  et  seq.]  shall  be  treated  as  af- 
fecting the  amount  of  social  security  reve- 
nues unless  such  provision  changes  the 
income  tax  treatment  of  social  security  ben- 
efits. 

The  Chairman  of  the  Committee  on  the 
Budget  of  the  Senate  may  file  with  the 
Senate  appropriately  revised  allocations 
imder  subsection  (a)  of  this  section  and  re- 
vised functional  levels  and  aggregates  to  re- 
flect the  application  of  the  preceding  sen- 
tence. Such  revised  allocations,  functional 
levels,  and  aggregates  shall  be  considered  as 
allocations,  fimctional  levels,  and  aggregates 
contained  in  the  most  recently  agreed  to  con- 
current resolution  on  the  budget,  and  the  ap- 
propriate committees  shall  report  revised  al- 
locations pursuant  to  subsection  (b)  of  this 
section. 

iSee  main  edition  for  text  ofig)l 

(As  amended  Pub.  L.  101-508,  title  XIII, 
§§  13112(a)(6),  (7),  13201(b)(2),  (3), 

13207(a)(1)(A),  (B),  (2),  13303(c),  Nov.  6,  1990, 
104  Stat.  1388-608,  1388-614,  1388-617, 
1388-618,  1388-625.) 

References  in  Text 

The  Internal  Revenue  Code  of  1986,  referred  to  in 
subsec.  (f)(2)(C),  is  classified  generally  to  Title  26,  In- 
ternal Revenue  Code. 

Amendments 

1990— Subsec.  (a)(1).  Pub.  L.  101-508, 
§  13201(b)(3)(A),  substituted  "and  total  entitlement 
authority"  for  "total  entitlement  authority,  and  total 
credit  authority",  "or  such  entitlement  authority"  for 
"such  f^fttltlement  authority,  or  such  credit  author- 
ity", and  "and  entitlement  authority"  for  "entitlement 
authority,  and  credit  authority". 

Subsec.  (a)(2).  Pub.  L.  101-508,  §  13303(c)(1),  inserted 
"social  security  outlays  for  the  fiscal  year  of  the  reso- 
lution and  for  each  of  the  4  succeeding  fiscal  years," 
after  "appropriate  levels  of". 

Pub.  L.  101-508,  §  13201(b)(3)(B),  substituted  "total 
budget  outlays  and  total  new  budget  authority"  for 
"total  budget  outlays,  total  new  budget  authority  and 
new  credit  authority". 

Pub.  L.  101-508,  §  13112(a)(6),  struck  out  "the  House 
of  Representatives  and"  after  "among  each  committee 
of". 

Subsec.  (b)(1)(A).  Pub.  L.  101-508,  §  13201(b)(3)(C), 
substituted  "budget  outlays  and  new  budget  author- 
ity" for  "budget  outlays,  new  budget  authority,  and 
new  credit  authority". 

Subsec.  (c).  Pub.  L.  101-508,  §  13207(a)(1)(A),  substi- 
tuted "bill,  joint  resolution,  amendment,  motion,  or 
conference  report"  for  "bill  or  resolution,  or  amend- 
ment thereto", 

Subsec.  (c)(3).  Pub.  L.  101-508,  §  13201(b)(3)(D), 
struck  out  par.  (3)  which  read  as  foUows:  "new  credit 
authority  for  a  fiscal  year;". 

Subsec.  (f)(1).  Pub.  L.  101-508,  §  13207(a)(1)(B),  in- 
serted "joint"  before  "resolution"  the  second  and 
third  places  appearing  in  introductory  provisions. 

Pub.  L.  101-508,  §  13201(b)(3)(E),  substituted  "year 
or  new  entitlement  authority  effective  during  such 
fiscal  year,"  for  "year,  new  entitlement 'authority  ef- 
fective during  such  fiscal  year,  or  new  credit  authority 
for  such  fiscal  year,"  in  introductory  provisions  and 
"authority  or  new  entitlement  authority"  for  "author- 
ity, new  entitlement  authority,  or  new  credit  author- 
ity" in  closing  provisions. 


Subsec.  (f)(2).  Pub.  L.  101-508,  §  13303(c)(3),  inserted 
three  sentences  at  end  beginning  with  "In  applying 
this  paragraph—". 

Pub.  L.  101-508,  §  13303(c)(2),  which  directed  the  in- 
sertion of  "or  provides  for  social  security  outlays  in 
excess  of  the  appropriate  allocation  of  social  security 
outlays  under  subsection  (a)  of  this  section  for  the 
fiscal  year  of  the  resolution  or  for  the  total  of  that 
year  and  the  4  succeeding  fiscal  years"  before  the 
period,  was  executed  by  making  the  insertion  before 
the  period  at  end  of  first  sentence,  as  the  probable 
intent  of  Congress,  in  view  of  the  applicability  of  the 
amendment.  See  Effective  and  Terndnation  Dates  of 
1990  Amendment  note  below. 

Pub.  L.  101-508,  §  13207(a)(2),  substituted  "outlays, 
new  budget  authority,  or  new  spending  authority  (as 
defined  in  section  651(c)(2)  of  this  title)"  for  "outlays 
or  new  budget  authority". 

Pub.  L.  101-508,  §  13207(a)(1)(B).  substituted  "bill, 
joint  resolution,  amendment,  motion,  or  conference 
report"  for  "bill  or  resolution  (including  a  conference 
report  thereon),  or  any  amendment  to  a  bill  or  resolu- 
tion". 

Pub.  L.  101-508,  §  13201(b)(2),  temporarUy  inserted 
"or  new  credit  authority"  after  "new  budget  author- 
ity". See  Effective  and  Termination  Dates  of  1990 
Amendment  note  below. 

Pub.  L.  101-508,  §  13112(a)(7),  inserted  "(A)"  after 
"in  excess  of",  substituted  "under  subsection  (a)  of 
this  section,  or  (B)  the  appropriate  allocation  (if  any) 
of  such  outlays  or  authority  reported  under  subsection 
(b)  of  this  section"  for  "under  subsection  (b)  of  this 
section",  and  inserted  after  first  sentence  "Subpara- 
graph (A)  shall  not  apply  to  any  bill,  resolution, 
amendment,  motion,  or  conference  report  that  is 
within  the  jurisdiction  of  the  Committee  on  Appro- 
priations." 

Effective  and  Termination  Dates  of  1990 
Amendment 

Section  13201(b)(2)  of  Pub.  L.  101-508  provided  that 
the  amendment  made  by  that  section  is  effective  Jan. 
1, 1991,  for  fiscal  year  1991  only. 

Section  13201(b)(3)  of  Pub.  L.  101-508  provided  that 
the  amendment  made  by  that  section  is  effective  for 
fiscal  years  beginning  after  Sept.  30, 1991. 

Amendment  by  section  13303(c)  of  Pub.  L.  101-508 
applicable  with  respect  to  fiscal  years  beginning  on  or 
after  Oct.  1,  1990,  see  section  13306  of  Pub.  L.  101-508, 
set  out  as  an  Effective  Date  of  1990  Amendment  note 
under  section  632  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  632,  639,  641, 
642,  651,  665a,  665e,  907a,  907c,  908  of  this  title. 

§634.  Concurrent  resolution  on  the  budget  must  be 
adopted  before  legislation  providing  new  budget 
authority,  new  spending  authority,  new  credit  au- 
thority, or  changes  In  revenues  or  the  public  debt 
limit  Is  considered 

(a)  In  general 

It  shall  not  be  in  order  in  either  the  House  of 
Representatives  or  the  Senate  to  consider  any 
bill,  joint  resolution,  amendment,  motion,  or 
conference  report  as  reported  to  the  House  or 
Senate  which  provides— 

iSee  main  edition  for  text  ofiDto  (3)1 

(4)  new  entitlement  authority  to  become  ef- 
fective during  a  fiscal  year; 

(5)  in  the  Senate  only,  new  spending  au- 
thority (as  defined  in  section  651(c)(2)  of  this 
title)  for  a  fiscal  year;  or 

(6)  in  the  Senate  only,  outlays. 
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until  the  concurrent  resolution  on  the  budget 
for  such  fiscal  year  (or,  in  the  Senate,  a  concur- 
rent resolution  on  the  budget  covering  such 
fiscal  year)  has  been  agreed  to  pursuant  to  sec- 
tion 632  of  this  title, 
(b)  Exceptions 

(1)  In  the  House  of  Representatives,  subsec- 
tion (a)  of  this  section  does  not  apply  to  any 
bill  or  resolution— 

(A)  providing  new  budget  authority  which 
first  becomes  available  in  a  fiscal  year  follow- 
ing the  fiscal  year  to  which  the  concurrent 
resolution  applies;  or 

(B)  increasing  or  decreasing  revenues  which 
first  become  effective  in  a  fiscal  year  follow- 
ing the  fiscal  year  to  which  the  concurrent 
resolution  applies. 

After  May  15  of  any  calendar  year,  subsection 

(a)  of  this  section  does  not  apply  in  the  House 
of  Representatives  to  any  general  appropria- 
tion bill,  or  amendment  thereto,  which  provides 
new  budget  authority  for  the  fiscal  year  begin- 
ning in  such  calendar  year. 

(2)  In  the  Senate,  subsection  (a)  of  this  sec- 
tion does  not  apply  to  any  bill  or  resolution 
making  advance  appropriations  for  the  fiscal 
year  to  which  the  concurrent  resolution  applies 
and  the  two  succeeding  fiscal  years. 

ISee  main  edition  for  text  o/(c)3 

(As  amended  Pub.  L.  101-508,  title  XIII, 
§!  13205,  13207(a)(1)(C),  Nov.  5,  1990,  104  Stat. 
1388-616, 1388-617.) 

Amendments 

1990~Subsec.  (a).  Pub.  L.  101-508,  §  13207(a)(1)(C), 
substituted  "biU,  joint  resolution,  amendment,  motion, 
or  conference  report"  for  "bill  or  resolution  (or 
amendment  thereto)*'. 

Pub.  L.  101-508,  §  13205(a)(4).  inserted  "(or,  in  the 
Senate,  a  concurrent  resolution  on  the  budget  cover- 
ing such  fiscal  year)*'  after  "fiscal  year"  in  closing  pro- 
visions. 

Subsec.  (a)(5).  (6).  Pub.  L.  101-p08.  §  13205(a)(l)-(3). 
added  pars.  (5)  and  (6)  and  struck  out  former  par.  (5> 
which  read  as  follows:  "new  credit  authority  for  a 
fiscal  year,". 

Subsec.  (b).  Pub.  L.  101-508.  §  13205(b).  designated 
existing  provisions  as  par.  (1)  and  substituted  "In  the 
House  of  Representatives,  subsection  (a)"  for  "Subsec- 
tion (a)",  redesignated  former  pars.  (1)  and  (2)  as  sub- 
pars.  (A)  and  (B),  respectively,  and  added  par.  (2). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  665a,  665e, 
907c.  908  of  this  title. 

§  635.  Permissible  revisions  of  concurrent  resolutions 
on  the  budget 

LSee  main  edition  for  text  of  (a)l 

(b)  Economic  assumptions 

The  provisions  of  section  632(g)  of  this  title 
shall  apply  with  respect  to  concurrent  resolu- 
tions on  the  budget  under  this  section  (and 
amendments  thereto  and  conference  reports 
thereon)  in  the  same  way  they  apply  to  concur- 
rent resolutions  on  the  budget  under  such  sec- 
tion 632(g)  of  this  title  (and  amendments  there- 
to and  conference  reports  thereon). 

(As  amended  Pub.  L.  101-508,  title  XIII, 
§  13112(a)(8),  Nov.  5,  1990,  104  Stat.  1388-608.) 


Amendments 

1990— Subsecs.  (b).  (c).  Pub.  L.  101-508  redesignated 
subsec.  (c)  as  (b)  and  struck  out  former  subsec.  (b) 
which  read  as  foUows:  "The  provisions  of  section 
632(i)  of  this  title  shaU  apply  with  respect  to  concur- 
rent resolutions  on  the  budget  imder  this  section  (and 
amendments  thereto  and  conference  reports  thereon) 
in  the  same  way  they  apply  to  concurrent  resolutions 
on  the  budget  under  such  section  632(i)  of  this  title 
(and  amendments  thereto  and  conference  reports 
thereon)." 

Effective  Date  of  1985  Amendbcent 

Amendment  by  Pub.  L.  99-177  effective  Dec.  12, 
1985.  and  applicable  with  respect  to  fiscal  years  begin- 
ning after  Sept.  30.  1985,  see  section  275(a)(1)  of  Pub. 
L.  99-177,  set  out  as  an  Effective  and  Termination 
Dates  note  under  section  900  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  622.  633.  636. 
641.  655.  665e  of  this  title. 

§  636.  Provisions  relating  to  consideration  of  concur- 
rent resolutions  on  the  budget 

iSee  main  edition  for  text  of  (a)  and  (6)] 

(c)  Action  on  conference  reports  in  Senate 

(DA  motion  to  proceed  to  the  consideration 
of  the  conference  report  on  any  concurrent  res- 
olution on  the  budget  (or  a  reconciliation  bill  or 
resolution)  may  be  made  even  though  a  previ- 
ous motion  to  the  same  effect  has  been  dis- 
agreed to. 

(2)  During  the  consideration  in  the  Senate  of 
the  conference  report  (or  a  message  between 
Houses)  on  any  concurrent  resolution  on  the 
budget,  and  all  amendments  in  disagreement, 
and  all  amendments  thereto,  and  debatable  mo- 
tions and  appeals  in  connection  therewith, 
debate  shall  be  limited  to  10  hours,  to  be  equal- 
ly divided  between,  and  controlled  by,  the  ma- 
jority leader  and  minority  leader  or  their  desig- 
nees. Debate  on  any  debatable  motion  or  appeal 
related  to  the  conference  report  (or  a  message 
between  Houses)  shall  be  limited  to  1  hour,  to 
be  equally  divided  between,  and  controlled  by, 
the  mover  and  the  manager  of  the  conference 
report  (or  a  message  between  Houses). 

iSee  main  edition  for  text  of  (3)  and  (4)] 

(d)  Concurrent   resolution    must   be   consistent   in 
Senate 

It  shall  not  be  in  order  in  the  Senate  to  vote 
on  the  question  of  agreeing  to— 

(Da  concurrent  resolution  on  the  budget 
unless  the  figures  then  contained  in  such  res- 
olution are  mathematically  consistent;  or 

(2)  a  conference  report  on  a  concurrent  res- 
olution on  the  budget  unless  the  figures  con- 
tained in  such  resolution,  as  recommended  in 
such  conference  report,  are  mathematically 
consistent. 

(As  amended  Pub.  L.  101-508,  title  XIII, 
§§13209,  13210(1),  Nov.  5,  1990,  104  Stat. 
1388-619,  1388-620.) 

AMENDBfENTS 

1990— Subsec.  (c)(1).  Pub.  L.  101-508.  §13209(1). 
struck  out  at  beginning  "The  conference  report  on  any 
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concurrent  resolution  on  the  budget  shall  be  in  order 
in  the  Senate  at  any  time  after  the  third  day  (exclud- 
ing Saturdays,  Sundays,  and  legal  holidays)  following 
the  day  on  which  such  conference  report  is  reported 
and  is  available  to  Members  of  the  Senate/'  and  in- 
serted "on  any  concurrent  resolution  on  the  budget 
(or  a  reconciliation  bill  or  resolution)"  after  "consider- 
ation of  the  conference  report". 

Subsec.  (c)(2).  Pub.  L.  101-508.  §  13209(2),  inserted 
"(or  a  message  between  Houses)"  after  "conference 
report"  wherever  appearing. 

Subsecs.  (d).  (e).  Pub.  L.  101-508,  §  13210(1),  redesig- 
nated subsec.  (e)  as  (d)  and  struck  out  former  subsec. 
(d)  which  read  as  follows:  "If  at  the  end  of  7  days  (ex- 
cluding Saturdays,  Sundays,  and  legal  holidays)  after 
the  conferees  of  both  Houses  have  been  appointed  to  a 
committee  of  conference  on  a  concurrent  resolution  on 
the  budget,  the  conferees  are  imable  to  reach  agree- 
ment with  respect  to  all  matters  in  disagreement  be- 
tween the  two  Houses,  then  the  conferees  shall  submit 
to  their  respective  Houses,  on  the  first  day  thereafter 
on  which  their  House  is  in  session— 

"(Da  conference  report  recommending  those  mat- 
ters on  which  they  have  agreed  and  reporting  in  dis- 
agreement those  matters  on  which  they  have  not 
agreed;  or 

"(2)  a  conference  report  in  disagreement,  if  the 
matter  in  disagreement  is  an  amendment  which 
strikes  out  the  entire  text  of  the  concurrent  resolu- 
tion and  inserts  a  substitute  text." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  641,  907d  of 
this  title. 

§  637.  Legislation  dealing  with  Congressional  budget 
must  be  handled  by  Budget  Committees 

No  bill,  resolution,  amendment,  motion,  or 
conference  report,  dealing  with  any  matter 
which  is  within  the  jurisdiction  of  the  Commit- 
tee on  the  Budget  of  either  House  shall  be  con- 
sidered in  that  House  unless  it  is  a  bill  or  reso- 
lution which  has  been  reported  by  the  Commit- 
tee on  the  Budget  of  that  House  (or  from  the 
consideration  of  which  such  committee  has 
been  discharged)  or  unless  it  is  an  amendment 
to  such  a  bill  or  resolution. 

(As  amended  Pub,  L.  101-508,  title  XIII, 
113207(a)(1)(D),  Nov.  5,  1990,  104  Stat. 
1388-617.) 

Amendments 

1990~-Pub.  L.  101-508  substituted  "bill,  resolution, 
amendment,  motion,  or  conference  report"  for  "bill  or 
resolution,  and  no  amendment  to  any  bill  or  resolu- 
tion". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  907c,  908  of 
this  title. 

§639.  Reports,  summaries,  and  projections  of  Con- 
gressional budget  actions 

(a)  Reports  on  legislation  providing  new  budget  au- 
thority, new  spending  authority,  or  new  credit 
authority,  or  providing  increase  or  decrease  in 
revenues  or  tax  expenditures 

(1)  Whenever  a  committee  of  either  House  re- 
ports to  its  House  a  bill  or  resolution,  or  com- 
mittee amendment  thereto,  providing  new 
budget  authority  (other  than  continuing  appro- 
priations), new  spending  authority  described  in 
section  651(c)(2)  of  this  title,  or  new  credit  au- 
thority, or  providing  an  increase  or  decrease  in 


revenues  or  tax  expenditures  for  a  fiscal  year 
(or  fiscal  years),  the  report  accompanying  that 
bill  or  resolution  shall  contain  a  statement,  or 
the  committee  shall  make  available  such  a 
statement  in  the  case  of  an  approved  committee 
amendment  which  is  not  reported  to  its  House, 
prepared  after  consultation  with  the  Director 
of  the  Congressional  Budget  Office— 

(A)  comparing  the  levels  in  such  measure  to 
the  appropriate  allocations  in  the  reports  sub- 
mitted under  section  633(b)  of  this  title  for 
the  most  recently  agreed  to  concurrent  reso- 
lution on  the  budget  for  such  fiscal  year  (or 
fiscal  years); 

ISee  main  edition  for  text  o/(B)] 

(C)  containing  a  projection  by  the  Congres- 
sional Budget  Office  of  how  such  measure 
will  affect  the  levels  of  such  budget  author- 
ity, budget  outlays,  spending  authority,  reve- 
nues, tax  expenditures,  direct  loan  obliga- 
tions, or  primary  loan  guarantee  commit- 
ments imder  existing  law  for  such  fiscal  year 
(or  fiscal  years)  and  each  of  the  four  ensuing 
fiscal  years,  if  timely  submitted  before  such 
report  is  filed;  and 

iSee  main  edition  for  text  of(D)l 

(2)  Whenever  a  conference  report  is  filed  in 
either  House  and  such  conference  report  or  any 
amendment  reported  in  disagreement  or  any 
amendment  contained  in  the  joint  statement  of 
managers  to  be  proposed  by  the  conferees  in 
the  case  of  technical  disagreement  on  such  bill 
or  resolution  provides  new  budget  authority 
(other  than  continuing  appropriations),  new 
spending  authority  described  in  section 
651(c)(2)  of  this  title,  or  new  credit  authority, 
or  provides  an  increase  or  decrease  in  revenues 
for  a  fiscal  year  (or  fiscal  years),  the  statement 
of  managers  accompanying  such  conference 
report  shall  contain  the  information  described 
in  paragraph  (1),  if  available  on  a  timely  basis. 
If  such  information  is  not  available  when  the 
conference  report  is  filed,  the  committee  shall 
make  such  information  available  to  Members  as 
soon  as  practicable  prior  to  the  consideration  of 
such  conference  report. 

(b)  Up-to-date  tabulations  of  Congressional  budget 
action 

(1)  The  Director  of  the  Congressional  Budget 
Office  shall  issue  to  the  committees  of  the 
House  of  Representatives  and  the  Senate  re- 
ports on  at  least  a  monthly  basis  detailing  and 
tabulating  the  progress  of  congressional  action 
on  bills  and  resolutions  providing  new  budget 
authority,  new  spending  authority  described  in 
section  651(c)(2)  of  this  title,  or  new  credit  au- 
thority, or  providing  an  increase  or  decrease  in 
revenues  or  tax  expenditures  for  each  fiscal 
year  covered  by  a  concurrent  resolution  on  the 
budget.  Such  reports  shall  include  but  are  not 
limited  to  an  up-to-date  tabulation  comparing 
the  appropriate  aggregate  and  functional  levels 
(including  outlays)  included  in  the  most  recent- 
ly adopted  concurrent  resolution  on  the  budget 
with  the  levels  provided  in  bills  and  resolutions 
reported  by  committees  or  adopted  by  either 
House  or  by  the  Congress,  and  with  the  levels 
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provided  by  law  for  the  fiscal  year  preceding 
the  first  fiscal  year  covered  by  the  appropriate 
concurrent  resolution. 

ISee  main  edition  for  text  ofi2);  (c)] 

(As  amended  Pub.  L.  101-508,  title  XIII. 
§  13206.  Nov.  5.  1990. 104  Stat.  1388-617.) 

Abosndments 

1990— Subsec.  (a)(1).  Pub.  L.  101-508.  §  13206(a)(1). 
inserted  "(or  fiscal  years)"  after  "fiscal  year"  in  intro- 
ductory provisions  and  in  subpars.  (A)  and  (C). 

Subsec.  (a)(2).  Pub.  L.  101-508.  S  13206(b).  inserted 
"(or  fiscal  years)"  after  "fiscal  year". 

Subsec.  (b)(1).  Pub.  L.  101-508.  §  13206(c).  substitut- 
ed "for  each  fiscal  year  covered  by  a  concurrent  reso- 
lution on  the  budget"  for  "for  a  fiscal  year"  in  first 
sentence,  and  "the  first  fiscal  year  covered  by  the  ap- 
propriate concurrent  resolution"  for  "such  fiscal  year" 
in  second  sentence. 

§  641.  Reconciliation 

(a)  Inclusion  of  reconciliation  directives  in  concur- 
rent resolutions  on  the  budget 

A  concurrent  resolution  on  the  budget  for 
any  fiscal  year,  to  the  extent  necessary  to  effec- 
tuate the  provisions  and  requirements  of  such 
resolution,  shall— 

ISee  main  edition  for  text  ofiDto  (3)3 

(4)  specify  and  direct  any  combination  of 
the  matters  described  in  paragraphs  (1),  (2), 
and  (3)  (including  a  direction  to  achieve  defi- 
cit reduction). 

[See  main  edition  for  text  ofib)! 

(c)  Compliance  with  reconciliation  directions 

(1)  Any  committee  of  the  House  of  Repre- 
sentatives or  the  Senate  that  is  directed,  pursu- 
ant to  a  concurrent  resolution  on  the  budget,  to 
determine  and  recommend  changes  of  the  t5i)e 
described  in  paragraphs  (1)  and  (2)  of  subsec- 
tion (a)  of  this  section  with  respect  to  laws 
within  its  jurisdiction,  shall  be  deemed  to  have 
complied  with  such  directions— 

(A)  if- 

(i)  the  amount  of  the  changes  of  the  type 
described  in  paragraph  (1)  of  such  subsec- 
tion recommended  by  such  committee  do 
not  exceed  or  fall  below  the  amoimt  of  the 
changes  such  committee  was  directed  by 
such  concurrent  resolution  to  recommend 
imder  such  paragraph  by  more  than  20  per- 
cent of  the  total  of  the  amounts  of  the 
changes  such  committee  was  directed  to 
make  under  paragraphs  (1)  and  (2)  of  such 
subsection,  and 

(ii)  the  amount  of  the  changes  of  the  type 
described  in  paragraph  (2)  of  such  subsec- 
tion recommended  by  such  committee  do 
not  exceed  or  fall  below  the  amoimt  of  the 
changes  such  committee  was  directed  by 
such  concurrent  resolution  to  recommend 
under  that  paragraph  by  more  than  20  per- 
cent of  the  total  of  the  amoimts  of  the 
changes  such  committee  was  directed  to 
make  imder  paragraphs  (1)  and  (2)  of  such 
subsection;  and 

(B)  if  the  total  amoimt  of  the  changes  rec- 
ommended by  such  committee  is  not  less  than 


the  total  of  the  amounts  of  the  changes  such 
conmiittee  was  directed  to  make  under  para- 
graphs (1)  and  (2)  of  such  subsection. 

(2)(A)  Upon  the  reporting  to  the  Committee 
on  the  Budget  of  the  Senate  of  a  recommenda- 
tion that  shall  be  deemed  to  have  complied 
with  such  directions  solely  by  virtue  of  this  sub- 
section, the  chairman  of  that  committee  may 
file  with  the  Senate  appropriately  revised  allo- 
cations under  section  633(a)  of  this  title  and  re- 
vised functional  levels  and  aggregates  to  carry 
out  this  subsection. 

(B)  Upon  the  submission  to  the  Senate  of  a 
conference  report  recommending  a  reconcilia- 
tion bill  or  resolution  in  which  a  committee 
shall  be  deemed  to  have  complied  with  such  di- 
rections solely  by  virtue  of  this  subsection,  the 
chairman  of  the  Committee  on  the  Budget  of 
the  Senate  may  file  with  the  Senate  appropri- 
ately revised  allocations  under  section  633(a)  of 
this  title  and  revised  functional  levels  and  ag- 
gregates to  carry  out  this  subsection. 

(C)  Allocations,  functional  levels,  and  aggre- 
gates revised  pursuant  to  this  paragraph  shall 
be  considered  to  be  allocations,  functional 
levels,  and  aggregates  contained  in  the  concur- 
rent resolution  on  the  budget  pursuant  to  sec- 
tion 632  of  this  title. 

(D)  Upon  the  filing  of  revised  allocations  pur- 
suant to  this  paragraph,  the  reporting  commit- 
tee shall  report  revised  allocations  pursuant  to 
section  633(b)  of  this  title  to  carry  out  this  sub- 
section. 

iSee  main  edition  for  text  of  id)  and  (e)] 

(f)  Completion  of  reconciliation  process 

It  shall  not  be  in  order  in  the  House  of  Repre- 
sentatives to  consider  any  resolution  providing 
for  an  adjournment  period  of  more  than  three 
calendar  days  during  the  month  of  July  until 
the  House  of  Representatives  has  completed 
action  on  the  reconciliation  legislation  for  the 
fiscal  year  beginning  on  October  1  of  the  calen- 
dar year  to  which  the  adjournment  resolution 
pertains,  if  reconciliation  legislation  is  required 
to  be  reported  by  the  concurrent  resolution  on 
the  budget  for  such  fiscal  year. 

(g)  Limitation  on  changes  to  Social  Security  Act 

Notwithstanding  any  other  provision  of  law, 
it  shall  not  be  in  order  in  the  Senate  or  the 
House  of  Representatives  to  consider  any  rec- 
onciliation bill  or  reconciliation  resolution  re- 
ported pursuant  to  a  concurrent  resolution  on 
the  budget  agreed  to  under  section  632  or  635 
of  this  title,  or  a  joint  resolution  pursuant  to 
section  907d  of  this  title,  or  any  amendment 
thereto  or  conference  report  thereon,  that  con- 
tains recommendations  with  respect  to  the  old- 
age,  survivors,  and  disability  insurance  program 
established  under  title  II  of  the  Social  Security 
Act  [42  U.S.C.  401  et  seq.]. 

(As  amended  Pub.  L.  101-508,  title  XIII, 
§§  13112(a)(9),  13207(c),  (d),  13210(2),  Nov.  5, 
1990,  104  Stat.  1388-608,  1388-618  to  1388-620.) 
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Amendments 

1990— Subsec.  (a)(4).  Pub.  L.  101-508,  §  13207(d),  in- 
serted before  period  at  end  "(including  a  direction  to 
achieve  deficit  reduction)''. 

Subsec.  (c).  Pub.  L.  101-508.  §  13207(c).  designated 
existing  provisions  as  par.  (1),  redesignated  former 
par.  (1)  and  subpars.  (A)  and  (B)  thereof  as  subpar. 
(A)  and  els.  (i)  and  (ii),  respectively,  redesignated 
former  par.  (2)  as  subpar.  (B)  of  par.  (1),  and  added 
par.  (2). 

Subsec.  (f).  Pub.  L.  101-508.  §  13210(2).  struck  out 
par.  (1)  heading  "In  general''  and  text  which  directed 
Congress  to  complete  action  on  any  reconciliation  bill 
or  reconciliation  resolution  reported  under  subsec.  (b) 
of  this  section  not  later  than  June  15  of  each  year,  and 
struck  out  the  par.  (2)  designation  and  heading  "Point 
of  order  in  the  House  of  Representatives". 

Subsec.  (g).  Pub.  L.  101-508.  §  13112(a)(9).  substitut- 
ed "joint  resolution  pursuant"  for  "resolution  pursu- 
ant" and  "section  907d  of  this  title"  for  "section  904(b) 
of  this  title". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  632.  644.  665c, 
907a.  907d  of  this  title. 

§  642.  New  budget  authority,  new  spending  authority, 
and  revenue  legislation  to  be  within  appropriate 
levels 

(a)  Legislation  subject  to  point  of  order 

(1)  Except  as  provided  by  subsection  (b)  of 
this  section,  after  the  Congress  has  completed 
action  on  a  concurrent  resolution  on  the  budget 
for  a  fiscal  year,  it  shall  not  be  in  order  in 
either  the  House  of  Representatives  or  the 
Senate  to  consider  any  bill,  joint  resolution, 
amendment,  motion,  or  conference  report  pro- 
viding new  budget  authority  for  such  fiscal 
year,  providing  new  entitlement  authority  ef- 
fective during  such  fiscal  year,  or  reducing  reve- 
nues for  such  fiscal  year„i  if— 

(A)  the  enactment  of  such  bill  or  resolution 
as  reported; 

(B)  the  adoption  and  enactment  of  such 
amendment;  or 

(C)  the  enactment  of  such  bill  or  resolution 
in  the  form  recommended  in  such  conference 
report; 

would  cause  the  appropriate  level  of  total  new 
budget  authority  or  total  budget  outlays  set 
forth  in  the  most  recently  agreed  to  concurrent 
resolution  on  the  budget  for  such  fiscal  year  to 
be  exceeded,  or  would  cause  revenues  to  be  less 
than  the  appropriate  level  of  total  revenues  set 
forth  in  such  concurrent  resolution  except  in 
the  case  that  a  declaration  of  war  by  the  Con- 
gress is  in  effect. 

(2)(A)  After  the  Congress  has  completed 
action  on  a  concurrent  resolution  on  the 
budget,  it  shall  not  be  in  order  in  the  Senate  to 
consider  any  bill,  resolution,  amendment, 
motion,  or  conference  report  that  would  cause 
the  appropriate  level  of  total  new  budget  au- 
thority or  total  budget  outlays  or  social  securi- 
ty outlays  set  forth  for  the  first  fiscal  year  in 
the  most  recently  agreed  to  concurrent  resolu- 
tion on  the  budget  covering  such  fiscal  year  to 
be  exceeded,  or  would  cause  revenues  to  be  less 
than  the  appropriate  level  of  total  revenues  (or 
social  security  revenues  to  be  less  than  the  ap- 


^  So  in  original. 


propriate  level  of  social  security  revenues)  set 
forth  for  the  first  fiscal  year  covered  by  the  res- 
olution and  for  the  period  including  the  first 
fiscal  year  plus  the  following  4  fiscal  years  in 
such  concurrent  resolution. 
(B)  In  applying  this  paragraph— 

(i)(I)  estimated  social  security  outlays  shall 
be  deemed  to  be  reduced  by  the  excess  of  esti- 
mated social  security  revenues  (including 
those  provided  for  in  the  bill,  resolution, 
amendment,  or  conference  report  with  re- 
spect to  which  this  subsection  is  applied)  over 
the  appropriate  level  of  Social  Security  reve- 
nues specified  in  the  most  recently  agreed  to 
concurrent  resolution  on  the  budget; 

(II)  estimated  social  security  revenues  shall 
be  deemed  to  be  increased  to  the  extent  that 
estimated  social  security  outlays  are  less 
(taking  into  accoimt  the  effect  of  the  bill,  res- 
olution, amendment,  or  conference  report  to 
which  this  subsection  is  being  applied)  than 
the  appropriate  level  of  social  security  out- 
lays in  the  most  recently  agreed  to  concur- 
rent resolution  on  the  budget;  and 

(ii)(I)  estimated  Social  Security  outlays 
shall  be  deemed  to  be  increased  by  the  short- 
fall of  estimated  social  security  revenues  (in- 
cluding Social  Security  revenues  provided  for 
in  the  bill,  resolution,  amendment,  or  confer- 
ence report  with  respect  to  which  this  subsec- 
tion is  applied)  below  the  appropriate  level  of 
social  security  revenues  specified  in  the  most 
recently  adopted  concurrent  resolution  on  the 
budget;  and 

(II)  estimated  social  security  revenues  shall 
be  deemed  to  be  reduced  by  the  excess  of  esti- 
mated social  security  outlays  (including  social 
security  outlays  provided  for  in  the  bill,  reso- 
lution, amendment,  or  conference  report  with 
respect  to  which  this  subsection  is  applied) 
above  the  appropriate  level  of  social  security 
outlays  specified  in  the  most  recently  adopted 
concurrent  resolution  on  the  budget;  and 

(iii)  no  provision  of  any  bill  or  resolution,  or 
any  amendment  thereto  or  conference  report 
thereon,  involving  a  change  in  chapter  1  of 
the  Internal  Revenue  Code  of  1986  [26  U.S.C. 
1  et  seq.]  shall  be  treated  as  affecting  the 
amount  of  social  security  revenues  unless 
such  provision  changes  the  income  tax  treat- 
ment of  social  security  benefits. 

The  chairman  of  the  Committee  on  the  Budget 
of  the  Senate  may  file  with  the  Senate  appro- 
priately revised  allocations  under  section  633(a) 
of  this  title  and  revised  functional  levels  and 
aggregates  to  reflect  the  application  of  the  pre- 
ceding sentence.  Such  revised  allocations,  fimc- 
tional  levels,  and  aggregates  shall  be  considered 
as  allocations,  functional  levels,  and  aggregates 
contained  in  the  most  recently  agreed  to  con- 
current resolution  on  the  budget,  and  the  ap- 
propriate committees  shall  report  revised  allo- 
cations pursuant  to  section  633(b)  of  this  title. 

iSee  main  edition  for  text  ofib)  and  (c)] 

(As  amended  Pub.  L.  101-508,  title  XIII, 
§§  13112(a)(10),  13207(a)(1)(E),  13303(d),  Nov.  5, 
1990,  104  Stat.  1388-608,  1388-617,  1388-626.) 
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References  in  Text 

The  Internal  Revenue  Code  of  1986,  referred  to  in 
subsec.  (a)(2)(B)(iii),  is  classified  generally  to  Title  26, 
Internal  Revenue  Code. 

AMENDBfENTS 

1990— Subsec.  (a).  Pub.  L.  101-508.  §  13303(d),  desig- 
nated existing  provisions  as  par.  (1),  redesignated 
former  pars.  (1)  to  (3)  thereof  as  subpars.  (A)  to  (C), 
respectively,  and  added  par.  (2). 

Pub.  L.  101-508,  §  13207(a)(1)(E),  substituted  "bill, 
joint  resolution,  amendment,  motion,  or  conference 
report"  for  "bill,  resolution,  or  amendment"  and 
struck  out  "or  any  conference  report  on  any  such  bill 
or  resolution"  after  "reducing  revenues  for  such  fiscal 
year,". 

Pub.  L.  101-508,  §  13112(a)(10),  in  closing  provisions, 
substituted  "except  in  the  case  that  a  declaration  of 
war  by  the  Congress  is  in  effect"  for  "or,  in  the 
Senate,  would  otherwise  result  in  a  deficit  for  such 
fiscal  year  that— 

"(A)  for  fiscal  year  1989  or  any  subsequent  fiscal 

year,  exceeds  the  maximum  deficit  amount  specified 

for  such  fiscal  year  in  section  622(7)  of  this  title;  and 

"(B)  for  fiscal  year   1988  or   1989.  exceeds  the 

amoimt  of  the  estimated  deficit  for  such  fiscal  year 

based  on  laws  and  regulations  in  effect  on  January  1 

of  the  calendar  year  in  which  such  fiscal  year  begins 

as  measured  using  the  budget  baseline  specified  in 

section  901(a)(6)  of  this  title  minus  $23,000,000,000 

for  fiscal  year  1988  or  $36,000,000,000  for  fiscal  year 

1989; 

except  to  the  extent  that  paragraph  (1)  of  section 

632(i)  of  this  title  or  section  635(b)  of  this  title,  as  the 

case  may  be.  does  not  apply  by  reason  of  paragraph 

(2)  of  such  subsection." 

Effective  Date  of  1990  Amendment 

Amendment  by  section  13303(d)  of  Pub.  L.  101-508 
applicable  with  respect  to  fiscal  years  beginning  on  or 
after  Oct.  1.  1990,  see  section  13306  of  Pub.  L.  101-508, 
set  out  as  a  note  imder  section  632  of  this  title. 

Effective  Date  of  1985  Amendment 

Amendment  by  Pub.  L.  99-177  effective  Dec.  12, 
1985,  and  applicable  with  respect  to  fiscal  years  begin- 
ning after  Sept.  30,  1985,  see  section  275(a)(1)  of  Pub. 
L.  99-177,  set  out  as  an  Effective  and  Termination 
Dates  note  under  section  900  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  665d,  665e, 
907a  of  this  title. 

§  643.  Effects  of  points  of  order 

(a)  ^  Points  of  order  in  Senate  against  amendments 

between  Houses 

Each  provision  of  this  Act  that  establishes  a 
point  of  order  against  an  amendment  also  es- 
tablishes a  point  of  order  in  the  Senate  against 
an  amendment  between  the  Houses.  If  a  point 
of  order  imder  this  Act  is  raised  in  the  Senate 
against  an  amendment  between  the  Houses, 
and  the  Presiding  Officer  sustains  the  point  of 
order,  the  effect  shall  be  the  same  as  if  the 
Senate  had  disagreed  to  the  amendment. 

(b)  Effect  of  a  point  of  order  on  a  bill  in  Senate 

In  the  Senate,  if  the  Chair  sustains  a  point  of 
order  imder  this  Act  against  a  bill,  the  Chair 
shall  then  send  the  bill  to  the  committee  of  ap- 
propriate jurisdiction  for  further  consideration. 


^  Subsection  designation  editorially  supplied. 


(Pub.  L.  93-344,  title  III,  §  312,  as  added  Pub.  L. 
101-508,  title  XIII,  §  13207(b)(1),  Nov.  5,  1990, 
104  Stat.  1388-618.) 

References  in  Text 

This  Act,  referred  to  in  text,  means  Pub.  L.  93-344, 
July  12,  1974,  88  Stat.  297,  as  amended,  known  as  the 
Congressional  Budget  and  Impoundment  Control  Act 
of  1974,  which  enacted  chapters  17,  17A  and  17B.  and 
section  190a-3  of  this  title  and  sections  11a,  lie,  lid. 
1020a  of  former  Title  31,  Money  and  Finance,  amend- 
ed sections  11,  665,  701,  1020,  1151,  1152,  1153,  and 
1154  of  former  Title  31,  section  105  of  Title  1,  C3reneral 
Provisions,  sections  190b  and  190d  of  this  title,  re- 
pealed sections  571  and  581c-l  of  former  Title  31  and 
sections  66  and  81  of  this  title,  and  enacted  provisions 
set  out  as  notes  under  sections  190a-l,  621,  632,  and 
682  of  this  title,  section  105  of  Title  1,  and  section  1020 
of  former  Title  31.  For  complete  classification  of  this 
Act  to  the  Code,  see  Short  Title  note  set  out  under 
section  621  of  this  title  and  Tables. 

§  644.  Extraneous  matter  in  reconciliation  legislation 

(a)  In  general 

When  the  Senate  is  considering  a  reconcilia- 
tion bill  or  a  reconciliation  resolution  pursuant 
to  section  641  of  this  title  (whether  that  bill  or 
resolution  originated  in  the  Senate  or  the 
House)  or  section  907d  of  this  title,  upon  a 
point  of  order  being  made  by  any  Senator 
against  material  extraneous  to  the  instructions 
to  a  committee  which  is  contained  in  any  title 
or  provision  of  the  bill  or  resolution  or  offered 
as  an  amendment  to  the  bill  or  resolution,  and 
the  point  of  order  is  sustained  by  the  Chair, 
any  part  of  said  title  or  provision  that  contains 
material  extraneous  to  the  instructions  to  said 
Committee  as  defined  in  subsection  (b)  of  this 
section  shall  be  deemed  stricken  from  the  bill 
and  may  not  be  offered  as  an  amendment  from 
the  floor. 

(b)  Extraneous  provisions 

(1)(A)  Except  as  provided  in  paragraph  (2),  a 
provision  of  a  reconciliation  bill  or  reconcilia- 
tion resolution  considered  pursuant  to  section 
641  of  this  title  shall  be  considered  extraneous 
if  such  provision  does  not  produce  a  change  in 
outlays  or  revenues,  including  changes  in  out- 
lays and  revenues  brought  about  by  changes  in 
the  terms  and  conditions  under  which  outlays 
are  made  or  revenues  are  required  to  be  collect- 
ed (but  a  provision  in  which  outlay  decreases  or 
revenue  increases  exactly  offset  outlay  in- 
creases or  revenue  decreases  shall  not  be  con- 
sidered extraneous  by  virtue  of  this  subpara- 
graph); (B)  any  provision  producing  an  increase 
in  outlays  or  decrease  in  revenues  shall  be  con- 
sidered extraneous  if  the  net  effect  of  provi- 
sions reported  by  the  committee  reporting  the 
title  containing  the  provision  is  that  the  com- 
mittee fails  to  achieve  its  reconciliation  instruc- 
tions; (C)  a  provision  that  is  not  in  the  jurisdic- 
tion of  the  committee  with  jurisdiction  over 
said  title  or  provision  shall  be  considered  extra- 
neous; (D)  a  provision  shall  be  considered  extra- 
neous if  it  produces  changes  in  outlays  or  reve- 
nues which  are  merely  incidental  to  the  non- 
budgetary  components  of  the  provision;  (E)  a 
provision  shall  be  considered  to  be  extraneous 
if  it  increases,  or  would  increase,  net  outlays,  or 
if  it   decreases,   or  would  decrease,  revenues 
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during  a  fiscal  year  after  the  fiscal  years  cov- 
ered by  such  reconciliation  bill  or  reconciliation 
resolution,  and  such  increases  or  decreases  are 
greater  than  outlay  reductions  or  revenue  in- 
creases resulting  from  other  provisions  in  such 
title  in  such  year;  and  (F)  a  provision  shall  be 
considered  extraneous  if  it  violates  section 
641(g)  of  this  title. 

(2)  A  Senate-originated  provision  shall  not  be 
considered  extraneous  under  paragraph  (1)(A) 
if  the  Chairman  and  Ranking  Minority 
Member  of  the  Committee  on  the  Budget  and 
the  Chairman  and  Ranking  Minority  Member 
of  the  Committee  which  reported  the  provision 
certify  that:  (A)  the  provision  mitigates  direct 
effects  clearly  attributable  to  a  provision 
changing  outlays  or  revenues  and  both  provi- 
sions together  produce  a  net  reduction  in  the 
deficit;  (B)  the  provision  will  result  in  a  sub- 
stantial reduction  in  outlays  or  a  substantial  in- 
crease in  revenues  during  fiscal  years  after  the 
fiscal  years  covered  by  the  reconciliation  bill  or 
reconciliation  resolution;  (C)  a  reduction  of  out- 
lays or  an  increase  in  revenues  is  likely  to  occur 
as  a  result  of  the  provision,  in  the  event  of  new 
regulations  authorized  by  the  provision  or 
likely  to  be  proposed,  court  rulings  on  pending 
litigation,  or  relationships  between  economic 
indices  and  stipulated  statutory  triggers  per- 
taining  to  the  provision,  other  than  the  regula- 
tions, court  rulings  or  relationships  currently 
projected  by  the  Congressional  Budget  Office 
for  scorekeeping  purposes;  or  (D)  such  provi- 
sion will  be  likely  to  produce  a  significant  re- 
duction in  outlays  or  increase  in  revenues  but, 
due  to  insufficient  data,  such  reduction  or  in- 
crease cannot  be  reliably  estimated. 

(3)  A  provision  reported  by  a  committee  shall 
not  be  considered  extraneous  under  paragraph 
(1)(C)  if  (A)  the  provision  is  an  integral  part  of 
a  provision  or  title,  which  if  introduced  as  a  bill 
or  resolution  would  be  referred  to  such  commit- 
tee, and  the  provision  sets  forth  the  procedure 
to  carry  out  or  implement  the  substantive  pro- 
visions that  were  reported  and  which  fall 
within  the  jurisdiction  of  such  committee;  or 
(B)  the  provision  states  an  exception  to,  or  a 
special  application  of,  the  general  provision  or 
title  of  which  it  is  a  part  and  such  general  pro 
vision  or  title  if  introduced  as  a  bill  or  resolu- 
tion would  be  referred  to  such  committee. 

(c)  ^  Point  of  order 

When  the  Senate  is  considering  a  conference 
report  on,  or  an  amendment  between  the 
Houses  in  relation  to,  a  reconciliation  bill  or 
reconciliation  resolution  pursuant  to  section 
641  of  this  title,  upon— - 

(Da  point  of  order  being  made  by  any  Sen- 
ator against  extraneous  material  meeting  the 
definition  of  subsections  (b)(1)(A),  (b)(1)(B), 
(b)(1)(D),  (b)(1)(E),  or  (b)(1)(F)  of  this  sec- 
tion, and 
(2)  such  point  of  order  being  sustained, 

such  material  contained  in  such  conference 
report  or  amendment  shall  be  deemed  stricken, 
and  the  Senate  shall  proceed,  without  interven- 
ing action  or  motion,  to  consider  the  question 


»  So  in  original.  Two  subsecs.  (c)  have  been  enacted. 


of  whether  the  Senate  shall  recede  from  its 
amendment  and  concur  with  a  further  amend- 
ment, or  concur  in  the  House  amendment  with 
a  further  amendment,  as  the  case  may  be, 
which  further  amendment  shall  consist  of  only 
that  portion  of  the  conference  report  or  House 
amendment,  as  the  case  may  be,  not  so  stricken. 
Any  such  motion  in  the  Senate  shall  be  debata- 
ble for  two  hours.  In  any  case  in  which  such 
point  of  order  is  sustained  against  a  conference 
report  (or  Senate  amendment  derived  from 
such  conference  report  by  operation  of  this 
subsection),  no  further  amendment  shall  be  in 
order. 

(c)  ^  Extraneous  materials 

Upon  the  reporting  or  discharge  of  a  reconcil- 
iation bill  or  resolution  pursuant  to  section  641 
of  this  title  in  the  Senate,  and  again  upon  the 
submission  of  a  conference  report  on  such  a 
reconciliation  bill  or  resolution,  the  Committee 
on  the  Budget  of  the  Senate  shall  submit  for 
the  record  a  list  of  material  considered  to  be  ex- 
traneous under  subsections  (b)(1)(A),  (b)(1)(B), 
and  (b)(1)(E)  of  this  section  to  the  instructions 
of  a  committee  as  provided  in  this  section.  The 
inclusion  or  exclusion  of  a  provision  shall  not 
constitute  a  determination  of  extraneousness 
by  the  Presiding  Officer  of  the  Senate, 

(d)  General  point  of  order 

Notwithstanding  any  other  law  or  rule  of  the 
Senate,  it  shall  be  in  order  for  a  Senator  to 
raise  a  single  point  of  order  that  several  provi- 
sions of  a  bill,  resolution,  amendment,  motion, 
or  conference  report  violate  this  section.  The 
Presiding  Officer  may  sustain  the  point  of 
order  as  to  some  or  all  of  the  provisions  against 
which  the  Senator  raised  the  point  of  order.  If 
the  Presiding  Officer  so  sustains  the  point  of 
order  as  to  some  of  the  provisions  (including 
provisions  of  an  amendment,  motion,  or  confer- 
ence report)  against  which  the  Senator  raised 
the  point  of  order,  then  only  those  provisions 
(including  provisions  of  an  amendment,  motion, 
or  conference  report)  against  which  the  Presid- 
ing Officer  sustains  the  point  of  order  shall  be 
deemed  stricken  pursuant  to  this  section. 
Before  the  Presiding  Officer  rules  on  such  a 
point  of  order,  any  Senator  may  move  to  waive 
such  a  point  of  order  as  it  applies  to  some  or  all 
of  the  provisions  against  which  the  point  of 
order  was  raised.  Such  a  motion  to  waive  is 
amendable  in  accordance  with  the  rules  and 
precedents  of  the  Senate.  After  the  Presiding 
Officer  rules  on  such  a  point  of  order,  any  Sen- 
ator may  appeal  the  ruling  of  the  Presiding  Of- 
ficer on  such  a  point  of  order  as  it  applies  to 
some  or  all  of  the  provisions  on  which  the  Pre- 
siding Officer  ruled. 

(e)  Determination  of  levels 

For  purposes  of  this  section,  the  levels  of  new 
budget  authority,  budget  outlays,  new  entitle- 
ment authority,  and  revenues  for  a  fiscal  year 
shall  be  determined  on  the  basis  of  estimates 
made  by  the  Committee  on  the  Budget  of  the 
Senate. 

(Pub.  L.  93-344,  title  III,  §  313,  formerly  Pub.  L. 
99-272,  title  XX,  §  20001,  Apr.  7,  1986,  100  Stat. 
390,    as    amended   Pub.    L.    99-509,    title    VII, 


Page  53 


TITLE  2— THE  CONGRESS 


§651 


§7006,  Oct.  21.  1986,  100  Stat.  1949;  Pub.  L. 
100-119.  title  II.  §  205(a).  (b),  Sept.  29.  1987.  101 
Stat.  784;  redesignated  §  313  of  Pub.  L.  93-344 
and  amended  Pub.  L.  101-508,  title  XIII. 
§  13214(a)-(b)(4),  Nov.  5,  1990,  104  Stat. 
1388-621,  1388-622.) 

Codification 

Prior  to  redesignation  by  Pub.  L.  101-508,  this  sec- 
tion was  section  20001  of  Pub.  L.  99-272,  which  was 
not  classified  to  the  Code,  and  subsec.  (c)  of  this  sec- 
tion (relating  to  point  of  order)  was  subsec.  (a)  of  the 
first  section  of  Senate  Resolution  No.  286,  Ninety- 
ninth  Congress,  Dec.  19, 1985. 

Amendments 

1990— Pub.  L.  101-508,  §  13214(b)(2)(A),  inserted 
"Extraneous  matter  in  reconciliation  legislation"  as 
section  catchline 

Pub.  L.  101-508,  §  13214(b)(1),  redesignated  section 
20001  of  Pub.  L.  99-272  as  this  section. 

Subsec.  (a).  Pub.  L.  101-508,  §  13214(a)(1)(A),  insert- 
ed heading  "In  general". 

Pub.  L.  101-508,  §  13214(b)(4)(B),  substituted  "sub- 
section (b)  of  this  section"  for  "subsection  (d)  of  this 
section". 

Pub.  L.  101-508,  113214(b)(4)(A),  made  technical 
amendment  to  reference  to  section  641  of  this  title  to 
reflect  change  in  reference  to  corresponding  section  of 
original  act. 

Pub.  L.  101-508,  §  13214(b)(2)(B),  struck  out  at  end 
"An  affirmative  vote  of  three-fifths  of  the  Members, 
duly  chosen  and  sworn,  shall  be  required  to  sustain  an 
appeal  of  the  ruling  of  the  Chair  on  a  point  of  order 
raised  under  this  section,  as  well  as  to  waive  or  sus- 
pend the  provisions  of  this  subsection." 

Pub.  L.  101-508.  §  13214(a)(1)(B),  inserted  "(whether 
that  bill  or  resolution  originated  in  the  Senate  or  the 
House)  or  section  907d  of  this  title"  after  "section  641 
of  this  title". 

Subsec.  (b).  Pub.  L.  101-508,  §  13214(b)(2)(B),  (C),  re- 
designated subsec.  (d)  as  (b)  and  struck  out  former 
subsec.  (b)  which  provided  that  no  motion  to  waive  or 
suspend  the  requirement  of  section  636(b)(2)  of  this 
title,  as  it  related  to  germaneness  with  respect  to  a  rec- 
onciliation bill  or  resolution,  could  be  agreed  to  unless 
supported  by  an  affirmative  vote  of  three-fifths  of  the 
Members,  duly  chosen  and  sworn,  which  super-majori- 
ty was  to  be  required  to  successfully  appeal  the  ruling 
of  the  Chair  on  a  point  of  order  raised  under  that  sec- 
tion, as  weU  as  to  waive  or  suspend  the  provisions  of 
this  subsection. 

Pub.  L.  101-508,  §  13214(a)(2),  inserted  heading  "Ex- 
traneous provisions". 

Subsec.  (b)(1)(A).  Pub.  L.  101-508,  §  13214(b)(4)(A), 
made  technical  amendment  to  reference  to  section  641 
of  this  title  to  reflect  change  in  reference  to  corre- 
sponding section  of  original  act. 

Pub.  L.  101-508,  §  13214(a)(3),  inserted  before  semi- 
colon "(but  a  provision  in  which  outlay  decreases  or 
revenue  increases  exactly  offset  outlay  increases  or 
revenue  decreases  shaU  not  be  considered  extraneous 
by  virtue  of  this  subparagraph)". 

Subsec.  (b)(l)(P).  Pub.  L.  101-508,  §  13214(a)(4)-(6), 
added  subpar.  (F). 

Subsec.  (b)(2).  Pub.  L.  101-508,  §  13214(a)(7),  substi- 
tuted "A  Senate-originated  provision"  for  "A  provi- 
sion". 

Subsec.  (b)(2)(C).  Pub.  L.  101-508.  §  13214(b)(4)(C), 
inserted  "or"  after  "scorekeeping  purposes;". 

Subsec.  (c).  Pub.  L.  101-508,  §  13214(b)(4)(F),  which 
directed  the  substitution  of  "this  subsection"  for  "this 
resolution"  in  par.  (2),  was  executed  to  last  sentence  of 
subsec.  (c)  as  the  probable  intent  of  Congress. 

Pub.  L.  101-508,  §  13214(b)(4)(E),  substituted 
"(b)(1)(A),  (b)(1)(B),  (b)(1)(D),  (b)(1)(E),  or  (b)(1)(F) 
of  this  section"  for  "(d)(1)(A)  or  (d)(1)(D)  of  section 
20001  of  the  Consolidated  Omnibus  Budget  Reconcili- 
ation Act  of  1985". 


Pub.  L.  101-508,  §  13214(b)(4)(D),  substituted 
"When"  for  "when". 

Pub.  L.  101-508,  §  13214(b)(4)(A),  made  technical 
amendment  to  reference  to  section  641  of  this  title  to 
reflect  change  in  reference  to  corresponding  section  of 
original  act. 

Pub.  L.  101-508,  §  13214(b)(3),  redesignated  as 
subsec.  (c),  relating  to  point  of  order,  subsec.  (a)  of  the 
first  section  of  Senate  Resolution  No.  286,  Ninety- 
ninth  Congress,  Dec.  19,  1985,  as  amended  by  Senate 
Resolution  No.  509,  Ninety-ninth  Congress,  Oct.  16, 
1986. 

Pub.  L,  101-508,  §  13214(b)(2)(C),  redesignated 
subsec.  (e),  relating  to  extraneous  materials,  as  (c). 

Pub.  L.  101-508,  §  13214(b)(2)(B),  struck  out  subsec. 
(c)  which  provided  for  effective  and  termination  dates 
of  this  section. 

Subsec.  (d).  Pub.  L.  101-508,  §  13214(b)(2)(C).  redes- 
ignated subsec.  (f)  as  (d).  Former  subsec.  (d)  redesig- 
nated (b). 

Subsecs.  (e)  to  (g).  Pub.  L.  101-508,  §  13214(a)(8), 
(b)(2)(C),  added  subsecs.  (e)  to  (g)  and  redesignated 
them  as  subsecs.  (c)  to  (e),  respectively. 

1987— Subsec.  (c).  Pub.  L.  100-119,  |  205(a),  substi- 
tuted "September  30, 1992"  for  "January  2, 1988". 

Subsec.  (d)(1)(E).  Pub.  L.  100-119,  §  205(b),  which  di- 
rected that  cl.  (E)  be  added  to  subsec.  (d)(1)(A),  was 
executed  to  subsec.  (d)(1),  as  the  probable  intent  of 
Congress. 

1986— Subsec.  (c).  Pub.  L.  99-509,  §  7006(b),  substi- 
tuted "January  2, 1988"  for  "January  2, 1987". 

Pub.  L.  99-509,  §  7006(c),  substituted  "section  20001" 
for  "section  1201"  in  Senate  Resolution  No.  286, 
Ninety-ninth  Congress,  Dec.  19,  1985.  See  1990  Amend- 
ment note  above. 

Subsec.  (d)(2).  Pub.  L.  99-509.  §  7006(a)(1).  substitut- 
ed "paragraph  (1)(A)  if  the  Chairman  and  Ranking 
Minority  Member  of  the  Committee  on  the  Budget 
and  the  Chairman  and  Ranking  Minority  Member  of 
the  Committee  which  reported  the  provision  certify 
that"  for  "(1)(A)  above  if"  in  introductory  provisions. 

Subsec.  (d)(2)(A).  Pub.  L.  99-509,  §  7006(a)(2),  substi- 
tuted "the  provision  mitigates"  for  "it  is  designed  to 
mitigate  the". 

Subsec.  (d)(2)(B).  Pub.  L.  99-509,  §  7006(a)(3),  substi- 
tuted "the  provision"  for  "it". 

Subsec.  (d)(3).  Pub.  L.  99-509,  §  7006(a)(4),  added 
par.  (3). 

SUBCHAPTER  II— FISCAL  PROCEDURES 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  632,  907b, 
907c,  908  of  this  title. 

§  651.  Bills  providing  new  spending  authority 

(a)  Controls  on  legislation  providing  spending  au- 
thority 

It  shall  not  be  in  order  in  either  the  House  of 
Representatives  or  the  Senate  to  consider  any 
bill,  joint  resolution,  amendment,  motion,  or 
conference  report,  as  reported  to  its  House 
which  provides  new  spending  authority  de- 
scribed in  subsection  (c)(2)(A)  or  (B)  of  this  sec- 
tion, unless  that  bill,  resolution,  conference 
report,  or  amendment  also  provides  that  such 
new  spending  authority  as  described  in  subsec- 
tion (c)(2)(A)  or  (B)  of  this  section  is  to  be  ef- 
fective for  any  fiscal  year  only  to  such  extent 
or  in  such  amounts  as  are  provided  in  appro- 
priation Acts. 

(b)  Legislation  providing  entitlement  authority 

(1)  It  shall  not  be  in  order  in  either  the  House 
of  Representatives  or  the  Senate  to  consider 
any  bill,  joint  resolution,  amendment,  motion. 
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or  conference  report,  as  reported  to  its  House, 
which  provides  new  spending  authority  de- 
scribed in  subsection  (c)(2)(C)  of  this  section 
which  is  to  become  effective  before  the  first 
day  of  the  fiscal  year  which  begins  during  the 
calendar  year  in  which  such  bill  or  resolution  is 
reported. 

iSee  main  edition  for  text  of  (2)  and  (3);  (c)  and 
(d)] 

(As  amended  Pub.  L.  101-508,  title  XIII, 
§  13207(a)(l)(P),  (G).  Nov.  5,  1990,  104  Stat. 
1388-617,  1388-618.) 

Amendments 

1990~Subsec.  (a).  Pub.  L.  101-508.  §  13207(a)(1)(F), 
substituted  "bill.  Joint  resolution,  amendment,  motion, 
or  conference  report"  for  "bill,  resolution,  or  confer- 
ence report"  and  struck  out  "(or  any  amendment 
which  provides  such  new  spending  authority)"  after 
"subsection  (c)(2)(A)  or  (B)  of  this  section". 

Subsec.  (b)(1).  Pub.  L.  101-508,  §  13207(a)(1)(G),  sub- 
stituted "biU,  joint  resolution,  amendment,  motion,  or 
conference  report,  as  reported  to  its  House"  for  "bUl 
or  resolution"  and  struck  out  "(or  any  amendment 
which  provides  such  new  spending  authority)"  after 
"subsection  (c)(2)(C)  of  this  section". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  622,  633,  634, 
639,  654,  907c,  908  of  this  title;  title  7  section  6617;  title 
15  section  4110;  title  16  section  543h;  title  22  section 
3671;  title  25  sections  1300h-8,  1771d;  title  42  sections 
1962d-19,  10309,  11709;  title  43  section  390g-7;  title  45 
section  829;  title  50  App.  section  1989b-9. 

§  652.  Legislation  providing  new  credit  authority 

(a)  Controls  on  legislation  providing  new  credit  au- 
thority 

It  shall  not  be  in  order  in  either  the  House  of 
Representatives  or  the  Senate  to  consider  any 
bill,  joint  resolution,  amendment,  motion,  or 
conference  report,  as  reported  to  its  House, 
which  provides  new  credit  authority  described 
in  subsection  (b)(1)  of  this  section,  unless  that 
bill,  resolution,  conference  report,  or  amend- 
ment also  provides  that  such  new  credit  author- 
ity is  to  be  effective  for  any  fiscal  year  only  to 
such  extent  or  in  such  amounts  as  are  provided 
in  appropriation  Acts. 

iSee  main  edition  for  text  of(b)1 

(As  amended  Pub.  L.  101-508,  title  XIII, 
§  13207(a)(1)(H),  Nov.  5,  1990,  104  Stat. 
1388-618.) 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-508  substituted  "bill, 
joint  resolution,  amendment,  motion,  or  conference 
report"  for  "bUl,  resolution,  or  conference  report"  and 
struck  out  "or  any  amendment"  after  "as  reported  to 
its  House,". 

SUBCHAPTER  III— CREDIT  REFORM 
Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  i '  f erred  to  in  section  622  of  this 
title. 

§  661.  Purposes 

The  purposes  of  this  subchapter  are  to— 

(1)  measure  more  accurately  the  costs  of 
Federal  credit  programs; 


(2)  place  the  cost  of  credit  programis  on  a 
budgetary  basis  equivalent  to  other  Federal 
spending; 

(3)  encourage  the  delivery  of  benefits  in  the 
form  most  appropriate  to  the  needs  of  benefi- 
ciaries; and 

(4)  improve  the  allocation  of  resources 
among  credit  programs  and  between  credit 
and  other  spending  programs. 

(Pub.  L.  93-344,  title  V,  §  501.  as  added  Pub.  L. 
101-508,  title  XIII,  §  13201(a),  Nov.  5,  1990,  104 
Stat.  1388-610.) 

Prior  Provisions 

A  prior  section  661,  Pub.  L.  93-344.  title  VI,  §  606. 
July  12,  1974,  88  Stat.  325.  which  directed  that  Budget 
Committees  of  House  and  Senate  study,  on  a  continu- 
ing basis,  any  provisions  of  law  which  exempt  agencies 
or  programs  from  inclusion  in  the  budget  and  make 
recommendations  from  time  to  time  with  regard  to 
terminating  or  modifying  such  provisions,  was  re- 
pealed by  Pub.  L.  99-177.  title  II,  §§223.  275(a)(1), 
Dec.  12.  1985.  99  Stat.  1060.  1100.  effective  Dec.  12, 
1985.  and  applicable  with  respect  to  fiscal  years  begin- 
ning after  Sept.  30. 1985. 

A  prior  section  501  of  Pub.  L.  93-344.  title  V.  July  12. 
1974.  88  Stat.  321.  which  was  classified  to  section  1020 
of  former  Title  31.  was  repealed  and  reenacted  as  sec- 
tion 1102  of  Title  31.  Money  and  Finance,  by  Pub.  L. 
97-258.  §  5(b).  Sept.  13.  1982.  96  Stat.  1068.  the  first 
section  of  which  enacted  Title  31. 

§  661a.  DeHnitions 

For  purposes  of  this  subchapter— 

(1)  The  term  "direct  loan"  means  a  dis- 
bursement of  f imds  by  the  Government  to  a 
non-Federal  borrower  under  a  contract  that 
requires  the  repayment  of  such  funds  with  or 
without  interest.  The  term  includes  the  pur- 
chase of,  or  participation  in,  a  loan  made  by 
another  lender.  The  term  does  not  include 
the  acquisition  of  a  federally  guaranteed  loan 
in  satisfaction  of  default  claims  or  the  price 
support  loans  of  the  Commodity  Credit  Cor- 
poration. 

(2)  The  term  "direct  loan  obligation"  means 
a  binding  agreement  by  a  Federal  agency  to 
make  a  direct  loan  when  specified  conditions 
are  fulfilled  by  the  borrower. 

(3)  The  term  "loan  guarantee"  means  any 
guarantee,  insurance,  or  other  pledge  with  re- 
spect to  the  payment  of  all  or  a  part  of  the 
principal  or  interest  on  any  debt  obligation  of 
a  non-Federal  borrower  to  a  non-Federal 
lender,  but  does  not  include  the  insurance  of 
deposits,  shares,  or  other  withdrawable  ac- 
counts in  financial  institutions. 

(4)  The  term  "loan  guarantee  commitment" 
means  a  binding  agreement  by  a  Federal 
agency  to  malce  a  loan  guarantee  when  speci- 
fied conditions  are  fulfilled  by  the  borrower, 
the  lender,  or  any  other  party  to  the  guaran- 
tee agreement. 

(5)(A)  The  term  "cost"  means  the  estimated 
long-term  cost  to  the  Government  of  a  direct 
loan  or  loan  guarantee,  calculated  on  a  net 
present  value  basis,  excluding  administrative 
costs  and  any  incidental  effects  on  govern- 
mental receipts  or  outlays. 
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(B)  The  cost  of  a  direct  loan  shall  be  the 
net  present  value,  at  the  time  when  the  direct 
loan  is  disbursed,  of  the  following  cash  flows: 

(i)  loan  disbursements; 
(ii)  repayments  of  principal;  and 
(iii)  payments  of  interest  and  other  pay- 
ments by  or  to  the  Government  over  the 
life  of  the  loan  after  adjusting  for  estimated 
defaults,  prepayments,  fees,  penalties  and 
other  recoveries. 

(C)  The  cost  of  a  loan  guarantee  shall  be 
the  net  present  value  when  a  guaranteed  loan 
is  disbursed  of  the  cash  flow  f rom— 

(i)  estimated  pajmients  by  the  Govern- 
ment to  cover  defaults  and  delinquencies, 
interest  subsidies,  or  other  pasmoients,  and 

(ii)  the  estimated  pasnnents  to  the  Gov- 
ernment including  origination  and  other 
fees,  penalties  and  recoveries. 

(D)  Any  Government  action  that  alters  the 
estimated  net  present  value  of  an  outstanding 
direct  loan  or  loan  guarantee  (except  modifi- 
cations within  the  terms  of  existing  contracts 
or  through  other  existing  authorities)  shall 
be  counted  as  a  change  in  the  cost  of  that 
direct  loan  or  loan  guarantee.  The  calculation 
of  such  changes  shall  be  based  on  the  esti- 
mated present  value  of  the  direct  loan  or  loan 
guarantee  at  the  time  of  modification. 

(E)  In  estimating  net  present  values,  the 
discoimt  rate  shall  be  the  average  interest 
rate  on  marketable  Treasury  securities  of 
similar  maturity  to  the  direct  loan  or  loan 
guarantee  for  which  the  estimate  is  being 
made. 

(6)  The  term  "credit  program  accoimt" 
means  the  budget  account  into  which  an  ap- 
propriation to  cover  the  cost  of  a  direct  loan 
or  loan  guarantee  program  is  made  and  from 
which  such  cost  is  disbiirsed  to  the  financing 
account. 

(7)  The  term  ''financing  account"  means 
the  non-budget  account  or  accounts  associat- 
ed with  each  credit  program  accoimt  which 
holds  balances,  receives  the  cost  payment 
from  the  credit  program  account,  and  also  in- 
cludes all  other  cash  flows  to  and  from  the 
Government  resulting  from  direct  loan  obli- 
gations or  loan  guarantee  commitments  made 
on  or  after  October  1, 1991. 

(8)  The  term  ''liquidating  account"  means 
the  budget  accoimt  that  includes  all  cash 
flows  to  and  from  the  Government  resulting 
from  direct  loan  obligations  or  loan  guarantee 
commitments  made  prior  to  October  1, 1991. 

^  These  accounts  shall  be  shown  in  the  budget 
on  a  cash  basis. 

(9)  The  term  "Director"  means  the  Director 
of  the  Office  of  Management  and  Budget. 

(Pub.  L.  93-344,  title  V,  §  502,  as  added  Pub.  L. 
101-508,  title  XIII,  §  13201(a),  Nov.  5,  1990,  104 
Stat.  1388-610.) 

Prior  Provisions 

A  prior  section  502  of  Pub.  L.  93-344,  title  V,  July  12, 
1974,  88  Stat.  321,  which  was  set  out  as  a  note  under 
section  1020  of  former  Title  31,  was  repealed  by  Pub. 
L.  97-258,  §  5(b),  Sept.  13,  1982,  96  Stat.  1068. 


§661b.  0MB  and  CBO  analysis,  coordination,  and 
review 

(a)  In  general 

For  the  executive  branch,  the  Director  shall 
be  responsible  for  coordinating  the  estimates 
required  by  this  subchapter.  The  Director  shall 
consult  with  the  agencies  that  administer  direct 
loan  or  loan  guarantee  programs. 

(b)  Delegation 

The  Director  may  delegate  to  agencies  au- 
thority to  make  estimates  of  costs.  The  delega- 
tion of  authority  shall  be  based  upon  written 
guidelines,  regulations,  or  criteria  consistent 
with  the  definitions  in  this  subchapter. 

(c)  Coordination  with  Congressional  Budget  Office 

In  developing  estimation  guidelines,  regula- 
tions, or  criteria  to  be  used  by  Federal  agencies, 
the  Director  shall  consult  with  the  Director  of 
the  Congressional  Budget  Office. 

(d)  Improving  cost  estimates 

The  Director  and  the  Director  of  the  Con- 
gressional Budget  Office  shall  coordinate  the 
development  of  more  accurate  data  on  histori- 
cal performance  of  direct  loan  and  loan  guaran- 
tee programs.  They  shall  annually  review  the 
performance  of  outstanding  direct  loans  and 
loan  guarantees  to  improve  estimates  of  costs. 
The  Office  of  Management  and  Budget  and  the 
Congressional  Budget  Office  shall  have  access 
to  all  agency  data  that  may  facilitate  the  devel- 
opment and  improvement  of  estimates  of  costs. 

(e)  Historical  credit  program  costs 

The  Director  shall  review,  to  the  extent  possi- 
ble, historical  data  and  develop  the  best  possi- 
ble estimates  of  adjustments  that  would  con- 
vert aggregate  historical  budget  data  to  credit 
reform  accounting. 

(f)  Administrative  costs 

The  Director  and  the  Director  of  the  Con- 
gressional Budget  Office  shall  each  analyze  and 
report  to  Congress  on  differences  in  long-term 
administrative  costs  for  credit  programs  versus 
grant  programs  by  January  31,  1992.  Their  re- 
ports shall  recommend  to  Congress  any 
changes,  if  necessary,  in  the  treatment  of  ad- 
ministrative costs  imder  credit  reform  account- 
ing. 

(Pub.  L.  93-344,  title  V,  §  503,  as  added  Pub.  L. 
101-508,  title  XIII,  §  13201(a),  Nov.  5,  1990,  104 
Stat.  1388-611.) 

Prior  Provisions 

A  prior  section  503  of  Pub.  L.  93-344,  title  V,  July  12, 
1974,  88  Stat.  321,  which  was  classified  to  section  701 
of  former  Title  31,  was  repealed  and  reenacted  in  sec- 
tion 1552(a)  of  Title  31,  Money  and  Finance,  by  Pub. 
L.  97-258,  §  5(b),  Sept.  13,  1982,  96  Stat.  1068,  the  first 
section  of  which  enacted  Title  31. 

§  661c.  Budgetary  treatment 

(a)  President's  budget 

Beginning  with  fiscal  year  1992,  the  Presi- 
dent's budget  shall  reflect  the  costs  of  direct 
loan  and  loan  guarantee  programs.  The  budget 
shall  also  include  the  planned  level  of  new 
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direct  loan  obligations  or  loan  guarantee  com- 
mitments associated  with  each  appropriations 
request. 

(b)  Appropriations  required 

Notwithstanding  any  other  provision  of  law, 
new  direct  loan  obligations  may  be  incurred 
and  new  loan  guarantee  commitments  may  be 
made  for  fiscal  year  1992  and  thereafter  only  to 
the  extent  that— 

(1)  appropriations  of  budget  authority  to 
cover  their  costs  are  made  in  advance; 

(2)  a  limitation  on  the  use  of  funds  other- 
wise available  for  the  cost  of  a  direct  loan  or 
loan  guarantee  program  is  enacted;  or 

(3)  authority  is  otherwise  provided  in  ap- 
propriation Acts. 

(c)  Exemption  for  mandatory  programs 

Subsection  (b)  of  this  section  shall  not  apply 
to  a  direct  loan  or  loan  guarantee  program 
that— 

(1)  constitutes  an  entitlement  (such  as  the 
guaranteed  student  loan  program  or  the  vet- 
erans* home  loan  guaranty  program);  or 

(2)  all  existing  credit  programs  of  the  Com- 
modity Credit  Corporation  on  November  5, 
1990. 

(d)  Budget  accounting 

(1)  The  authority  to  incur  new  direct  loan  ob- 
ligations, make  new  loan  guarantee  commit- 
ments, or  directly  or  indirectly  alter  the  costs 
of  outstanding  direct  loans  and  loan  guarantees 
shall  constitute  new  budget  authority  in  an 
amount  equal  to  the  cost  of  the  direct  loan  or 
loan  guarantee  in  the  fiscal  year  in  which  defi- 
nite authority  becomes  available  or  indefinite 
authority  is  used.  Such  budget  authority  shall 
constitute  an  obligation  of  the  credit  program 
account  to  pay  to  the  financing  account. 

(2)  The  outlays  resulting  from  new  budget  au- 
thority for  the  cost  of  direct  loans  or  loan  guar- 
antees described  in  paragraph  (1)  shall  be  paid 
from  the  credit  program  account  into  the  fi- 
nancing accoimt  and  recorded  in  the  fiscal  year 
in  which  the  direct  loan  or  the  guaranteed  loan 
is  disbursed  or  its  costs  altered. 

(3)  All  collections  and  payments  of  the  fi- 
nancing accounts  shall  be  a  means  of  financing. 

(e)  Modifications 

A  direct  loan  obligation  or  loan  guarantee 
commitment  shall  not  be  modified  in  a  manner 
that  increases  its  cost  unless  budget  authority 
for  the  additional  cost  is  appropriated,  or  is 
available  out  of  existing  appropriations  or  from 
other  budgetary  resources. 

(f)  Reestimates 

When  the  estimated  cost  for  a  group  of  direct 
loans  or  loan  guarantees  for  a  given  credit  pro- 
gram made  in  a  single  fiscal  year  is  reestimated 
in  a  subsequent  year,  the  difference  between 
the  reestimated  cost  and  the  previous  cost  esti- 
mate shall  be  displayed  as  a  distinct  and  sepa- 
rately identified  subaccount  in  the  credit  pro- 
gram accoimt  as  a  change  in  program  costs  and 
a  change  in  net  interest.  There  is  hereby  pro- 
vided permanent  indefinite  authority  for  these 
reestimates. 


(g)  Administrative  expenses 

All  funding  for  an  agency's  administration  of 
a  direct  loan  or  loan  guarantee  program  shall 
be  displayed  as  distinct  and  separately  identi- 
fied subaccoimts  within  the  same  budget  ac- 
count as  the  program's  cost. 

(Pub.  L.  93-344,  title  V,  §  504,  as  added  Pub.  L. 
101-508,  title  XIII,  §  13201(a),  Nov.  5,  1990,  104 
Stat.  1388-612.) 

Prior  Provisions 

A  prior  section  504  of  Pub.  L.  93-344.  title  V,  July  12, 
1974,  88  Stat.  322,  which  was  classified  to  section 
1020a  of  former  Title  31,  was  repealed  by  Pub.  L. 
97-258.  I  5(b).  Sept.  13.  1982.  96  Stat.  1068. 

§  661d.  Authorizations 

(a)  Authorization  of  appropriations  for  costs 

There  are  authorized  to  be  appropriated  to 
each  Federal  agency  authorized  to  make  direct 
loan  obligations  or  loan  guarantee  commit- 
ments, such  simis  as  may  be  necessary  to  pay 
the  cost  associated  with  such  direct  loan  obliga- 
tions or  loan  guarantee  commitments. 

(b)  Authorization  for  financing  accounts 

In  order  to  implement  the  accounting  re- 
quired by  this  subchapter,  the  President  is  au- 
thorized to  establish  such  non-budgetary  ac- 
counts as  may  be  appropriate. 

(c)  Treasury  transactions  with  financing  accounts 

The  Secretary  of  the  Treasury  shall  borrow 
from,  receive  from,  lend  to,  or  pay  to  the  fi- 
nancing accounts  such  amounts  as  may  be  ap- 
propriate. The  Secretary  of  the  Treasury  may 
prescribe  forms  and  denominations,  maturities, 
and  terms  and  conditions  for  the  transactions 
described  above.  The  authorities  described 
above  shall  not  be  construed  to  supercede  or 
override  the  authority  of  the  head  of  a  Federal 
agency  to  administer  and  operate  a  direct  loan 
or  loan  guarantee  program.  All  of  the  transac- 
tions provided  in  this  subsection  shall  be  sub- 
ject to  the  provisions  of  subchapter  II  of  chap- 
ter 15  of  title  31.  Cash  balances  of  the  financing 
accounts  in  excess  of  current  requirements 
shall  be  maintained  in  a  form  of  uninvested 
funds  and  the  Secretary  of  the  Treasury  shall 
pay  interest  on  these  funds. 

(d)  Authorization  for  liquidating  accounts 

If  funds  in  liquidating  accounts  are  insuffi- 
cient to  satisfy  the  obligations  and  commit- 
ments of  said  accounts,  there  is  hereby  provid- 
ed permanent,  indefinite  authority  to  make  any 
pajTuents  required  to  be  made  on  such  obliga- 
tions and  commitments. 

(e)  Authorization  of  appropriations  for  implementa- 
tion expenses 

There  are  authorized  to  be  appropriated  to 
existing  accounts  such  sums  as  may  be  neces- 
sary for  salaries  and  expenses  to  carry  out  the 
responsibilities  under  this  subchapter. 

(f)  Reinsurance 

Nothing  in  this  subchapter  shall  be  construed 
as  authorizing  or  requiring  the  purchase  of  in- 
surance or  reinsurance  on  a  direct  loan  or  loan 
guarantee  from  private  insurers.  If  any  such  re- 
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insurance  for  a  direct  loan  or  loan  guarantee  is 
authorized,  the  cost  of  such  insurance  and  any 
recoveries  to  the  Government  shall  be  included 
in  the  calculation  of  the  cost, 
(g)  Eligibility  and  assistance 

Nothing  in  this  subchapter  shall  be  construed 
to  change  the  authority  or  the  responsibility  of 
a  Federal  agency  to  determine  the  terms  and 
conditions  of  eligibility  for,  or  the  amount  of 
assistance  provided  by  a  direct  loan  or  a  loan 
guarantee. 

(Pub.  L.  93-344,  title  V,  §  505,  sus  added  Pub.  L. 
101-508,  title  XIII,  §  13201(a),  Nov.  5,  1990,  104 
Stat.  1388-613.) 

Prior  Provisions 

A  prior  section  505  of  Pub.  L.  93-344,  title  V,  July  12. 
1974,  88  Stat.  322,  repealed  sections  66  and  81  of  this 
title. 

§  661e.  Treatment  of  deposit  insurance  and  agencies 
and  other  insurance  programs 

(a)  ^  In  general 

(1)  This  subchapter  shall  not  apply  to  the 
credit  or  insurance  activities  of  the  Federal  De- 
posit Insurance  Corporation,  National  Credit 
Union  Administration,  Resolution  Trust  Corpo- 
ration, Pension  Benefit  Guaranty  Corporation, 
National  Flood  Insurance,  National  Insurance 
Development  Fund,  Crop  Insurance,  or  Tennes- 
see Valley  Authority. 

(2)  The  Director  and  the  Director  of  the  Con- 
gressional Budget  Office  shall  each  study 
whether  the  accounting  for  Federal  deposit  in- 
surance programs  should  be  on  a  cash  basis  on 
the  same  basis  as  loan  guarantees,  or  on  a  dif- 
ferent basis.  Each  Director  shall  report  findings 
and  recommendations  to  the  President  and  the 
Congress  on  or  before  May  31, 1991. 

(3)  For  the  purposes  of  paragraph  (2),  the 
Office  of  Management  and  Budget  and  the 
Congressional  Budget  Office  shall  have  access 
to  all  agency  data  that  may  facilitate  these 
studies. 

(Pub.  L.  93-344,  title  V,  §  506,  as  added  Pub.  L. 
101-508,  title  XIII,  §  13201(a),  Nov.  5,  1990,  104 
Stat.  1388-614.) 

Prior  Provisions 

A  prior  section  506  of  Pub.  L.  93-344.  title  V.  July  12. 
1974,  88  Stat.  322.  amended  section  105  of  Title  1.  Gen- 
eral Provisions,  and  enacted  provisions  set  out  as  a 
note  under  section  105  of  Title  1.  prior  to  the  general 
revision  of  title  V  of  Pub.  L.  93-344  by  Pub.  L.  101-508. 

§  661f.  Effect  on  other  laws 

(a)  Effect  on  other  laws 

This  subchapter  shall  supersede,  modify,  or 
repeal  any  provision  of  law  enacted  prior  to  No- 
vember 5,  1990,  to  the  extent  such  provision  is 
inconsistent  with  this  subchapter.  Nothing  in 
this  subchapter  shall  be  construed  to  establish 
a  credit  limitation  on  any  Federal  loan  or  loan 
guarantee  program. 

(b)  Crediting  of  collections 

Collections  resulting  from  direct  loans  obli- 
gated or  loan  guarantees  committed  prior  to 


^  So  in  original.  Section  enacted  without  a  subsec.  (b). 


October  1,  1991,  shall  be  credited  to  the  liqui- 
dating accounts  of  Federal  agencies.  Amounts 
so  credited  shall  be  available,  to  the  same 
extent  that  they  were  available  prior  to  Novem- 
ber 5,  1990,  to  liquidate  obligations  arising  from 
such  direct  loans  obligated  or  loan  guarantees 
committed  prior  to  October  1,  1991,  including 
repayment  of  any  obligations  held  by  the  Sec- 
retary of  the  Treasury  or  the  Federal  Financ- 
ing Bank.  The  imobligated  balances  of  such  ac- 
counts that  are  in  excess  of  current  needs  shall 
be  transferred  to  the  general  fund  of  the  Treas- 
ury. Such  transfers  shall  be  made  from  time  to 
time  but,  at  least  once  each  year. 

(Pub.  L.  93-344,  title  V,  §  507,  as  added  Pub.  L. 
101-508,  title  XIII,  §  13201(a),  Nov.  5,  1990,  104 
Stat.  1388-614.) 

SUBCHAPTER  IV-BUDGET  AGREEMENT 
ENFORCEMENT  PROVISIONS 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  907a,  907b 
of  this  title. 

§  665.  Definitions  and  point  of  order 

(a)  Deflnitions 

As  used  in  this  subchapter  and  for  purposes 
of  the  Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985: 

(1)  Maximum  deHcit  amount 

The     term     "maximimi    deficit    amount*' 
means— 

(A)  with    respect    to    fiscal    year    1991, 
$327,000,000,000; 

(B)  with    respect    to    fiscal    year    1992, 
$317,000,000,000; 

(C)  with    respect    to    fiscal    year    1993, 
$236,000,000,000; 

(D)  with    respect    to    fiscal    year    1994, 
$102,000,000,000;  and 

(E)  with    respect    to    fiscal    year    1995, 
$83,000,000,000; 

as  adjusted  in  strict  conformance  with  sec- 
tions 251,  252,  and  253  of  the  Balanced 
Budget  and  Emergency  Deficit  Control  Act  of 
1985  [2  U.S.C.  901,  902,  903]. 

(2)  Discretionary  spending  limit 

The   term   "discretionary   spending   limit" 
means— 

(A)  with  respect  to  fiscal  year  1991— 

(i)  for  the  defense  category: 
$288,918,000,000  in  new  budget  authority 
and  $297,660,000,000  in  outlays; 

(ii)  for  the  international  category: 
$20,100,000,000  in  new  budget  authority 
and  $18,600,000,000  in  outlays;  and 

(iii)  for  the  domestic  category: 
$182,700,000,000  in  new  budget  authority 
and  $198,100,000,000  in  outlays; 

(B)  with  respect  to  fiscal  year  1992— 

(i)  for  the  defense  category: 
$291,643,000,000  in  new  budget  authority 
and  $295,744,000,000  in  outlays; 

(ii)  for  the  international  category: 
$20,500,000,000  in  new  budget  authority 
and  $19,100,000,000  in  outlays;  and 
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(iii)  for  the  domestic  category: 
$191,300,000,000  in  new  budget  authority 
and  $210,100,000,000  in  outlays; 

(C)  with  respect  to  fiscal  year  1993— 

(i)  for  the  defense  category: 
$291,785,000,000  in  new  budget  authority 
and  $292,686,000,000  in  outlays: 

(ii)  for  the  international  category: 
$21,400,000,000  in  new  budget  authority 
and  $19,600,000,000  in  outlays;  and 

(iii)  for  the  domestic  category: 
$198,300,000,000  in  new  budget  authority 
and  $221,700,000,000  in  outlays; 

(D)  with  respect  to  fiscal  year  1994,  for 
the  discretionary  category:  $510,800,000,000 
in  new  budget  authority  and 
$534,800,000,000  in  outlays;  and 

(E)  with  respect  to  fiscal  year  1995,  for 
the  discretionary  category:  $517,700,000,000 
in  new  budget  authority  and 
$540,800,000,000  in  outlays; 

as  adjusted  in  strict  conformance  with  section 
251  of  the  Balanced  Budget  and  Emergency 
Deficit  Control  Act  of  1985  C2  U.S.C.  901]. 
(b)  Point  of  order  in  Senate  on  aggregate  allocations 
for  defense,  international,  and  domestic  discre- 
tionary spending 

(1)  Except  as  provided  in  paragraph  (3),  it 
shall  not  be  in  order  in  the  Senate  to  consider 
any  concurrent  resolution  on  the  budget  for 
fiscal  year  1992,  1993,  1994,  or  1995  (or  amend- 
ment, motion,  or  conference  report  on  such  a 
resolution),  or  any  appropriations  bill  or  resolu- 
tion (or  amendment,  motion,  or  conference 
report  on  such  an  appropriations  bill  or  resolu- 
tion) for  fiscal  year  1992  or  1993  that  would 
exceed  the  allocations  in  this  section  or  the  su- 
ballocations  made  under  section  665a(b)  of  this 
title  based  on  these  allocations. 

(3)  ^  For  purposes  of  this  subsection,  the 
levels  of  new  budget  authority  and  outlays  for 
a  fiscal  year  shall  be  determined  on  the  basis  of 
estimates  made  by  the  Committee  on  the 
Budget  of  the  Senate. 

(4)  This  subsection  shall  not  apply  if  a  decla- 
ration of  war  by  the  Congress  is  in  effect  or  if  a 
joint  resolution  pursuant  to  section  258  *  of  the 
Balanced  Budget  and  Emergency  Deficit  Con- 
trol Act  of  1985  has  been  enacted. 

(Pub.  L.  93-344,  title  VI,  §  601,  as  added  Pub.  L. 
101-508,  title  XIII,  §  13111,  Nov.  5,  1990,  104 
Stat.  1388-602.) 

References  in  Text 

The  Balanced  Budget  and  Emergency  Deficit  Con- 
trol Act  of  1985,  referred  to  in  subsec.  (a),  is  title  II  of 
Pub.  L.  99-177,  E>ec.  12,  1985.  99  Stat.  1038,  which  en- 
acted chapter  20  (§  900  et  seq.)  and  sections  654  to  656 
of  this  title,  amended  sections  602,  622,  631  to  642,  and 
651  to  653  of  this  title,  sections  1104  to  1106,  and  1109 
of  Title  31,  Money  and  Finance,  and  section  911  of 
Title  42,  The  Public  Health  and  Welfare,  repealed  sec- 
tion 661  of  this  title,  enacted  provisions  set  out  as 
notes  under  section  900  of  this  title  and  section  911  of 
Title  42,  and  amended  provisions  set  out  as  a  note 
under  section  621  of  this  title.  There  are  two  sections 


1  Subsec.  (b)  enacted  without  a  par.  (2). 
*  There  are  two  sections  258.  See  References  in  Text  note 
below. 


258  of  such  Act,  referrecd  to  in  subsec.  (b)(4),  which 
are  classified,  respectively,  to  sections  907a  and  908  of 
this  title.  For  complete  classification  of  this  Act  to  the 
Code,  see  Short  Title  note  set  out  under  section  900  of 
this  title  and  Tables. 

Prior  Provisions 

A  prior  section  601  of  Pub.  L.  93-344,  title  VI,  July 
12,  1974,  88  Stat.  323,  which  was  classified  to  section 
11  of  former  Title  31,  was  repealed  and  reenacted  as 
sections  1105(a)(15).  1106(b),  and  1108(d)  of  Title  31, 
Money  and  Finance,  by  Pub.  L.  97-268,  §  5(b).  Sept.  13, 
1982,  96  Stat.  1068,  the  first  section  of  which  enacted 
Title  31. 

Effective  Date 

Section  607  of  title  VI  of  Pub.  L.  93-344,  as  added  by 
Pub.  L.  101-508,  title  XIII,  §  13111,  Nov.  5,  1990,  104 
Stat.  1388-607,  provided  that:  "This  title  [enacting 
this  subchapter]  shall  take  effect  upon  its  date  of  en- 
actment [Nov.  5,  1990]  and  shall  apply  to  fiscal  years 
1991  to  1995." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  665d,  665e,  900, 
903  of  this  title. 

§  665a.  Committee  allocations  and  enforcement 

(a)  Committee  spending  allocations 

(1)  House  of  Representatives 

(A)  Allocation  among  committees 

The  joint  explanatory  statement  accom- 
panying a  conference  report  on  a  budget 
resolution  shall  include  allocations,  consist- 
ent with  the  resolution  recommended  in  the 
conference  report,  of  the  appropriate  levels 
(for  each  fiscal  year  covered  by  that  resolu- 
tion and  a  total  for  all  such  years)  of— 
(i)  total  new  budget  authority, 
(ii)  total  entitlement  authority,  and 
(iii)  total  outlays; 

among  each  committee  of  the  House  of 
Representatives  that  has  jurisdiction  over 
legislation  providing  or  creating  such 
amounts. 

(B)  No  double  counting 

Any  item  allocated  to  one  committee  of 
the  House  of  Representatives  may  not  be 
allocated  to  another  such  committee. 

(C)  Further  division  of  amounts 

The  amoimts  allocated  to  each  committee 
for  each  fiscal  year,  other  than  the  Com- 
mittee on  Appropriations,  shall  be  further 
divided  between  amounts  provided  or  re- 
quired by  law  on  the  date  of  filing  of  that 
conference  report  and  amounts  not  so  pro- 
vided or  required.  The  amoimts  allocated  to 
the  Committee  on  Appropriations  for  each 
fiscal  year  shall  be  further  divided  between 
discretionary  and  mandatory  amounts  or 
programs,  as  appropriate. 

(2)  Senate  allocation  among  committees 

The  joint  explanatory  statement  accom- 
panying a  conference  report  on  a  budget  reso- 
lution shall  include  an  allocation,  consistent 
with  the  resolution  recommended  in  the  con- 
ference report,  of  the  appropriate  levels  of— 

(A)  total  new  budget  authority; 

(B)  total  outlays;  and 

(C)  social  security  outlays; 
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among  each  committee  of  the  Senate  that  has 
jurisdiction  over  legislation  providing  or  cre- 
ating such  amounts. 

(3)  Amounts  not  allocated 

(A)  In  the  House  of  Representatives,  if  a 
committee  receives  no  allocation  of  new 
budget  authority,  entitlement  authority,  or 
outlays,  that  committee  shall  be  deemed  to 
have  received  an  allocation  equal  to  zero  for 
new  budget  authority,  entitlement  authority, 
or  outlays. 

(B)  In  the  Senate,  if  a  committee  receives 
no  allocation  of  new  budget  authority,  out- 
lays, or  social  security  outlays,  that  commit- 
tee shall  be  deemed  to  have  received  an  allo- 
cation equal  to  zero  for  new  budget  authority, 
outlays,  or  social  security  outlays. 

(b)  Suballocations  by  committees 

(1)  Suballocations  by  Appropriations  Committees 

As  soon  as  practicable  after  a  budget  resolu- 
tion is  agreed  to,  the  Committee  on  Appro- 
priations of  each  House  (after  consulting  with 
the  Committee  on  Appropriations  of  the 
other  House)  shall  suballocate  each  amount 
allocated  to  it  for  the  budget  year  under  sub- 
section (a)(1)(A)  or  (a)(2)  of  this  section 
among  its  subcommittees.  Each  Committee 
on  Appropriations  shall  promptly  report  to 
its  House  suballocations  made  or  revised 
under  this  paragraph. 

(2)  Suballocations    by    other   committees    of   the 
Senate 

Each  other  committee  of  the  Senate  to 
which  an  allocation  imder  subsection  (a)(2)  of 
this  section  is  made  in  the  joint  explanatory 
statement  may  subdivide  each  amoimt  allo- 
cated to  it  imder  subsection  (a)  of  this  section 
among  its  subcommittees  or  among  programs 
over  which  it  has  jurisdiction  and  shall 
promptly  report  any  such  suballocations  to 
the  Senate.  Section  633(c)  of  this  title  shall 
not  apply  in  the  Senate  to  committees  other 
than  the  Committee  on  Appropriations. 

(c)  Application  of  section  633(f)  of  this  title  to  this 
section 

In  fiscal  years  through  1995,  reference  in  sec- 
tion 633(f)  of  this  title  to  the  appropriate  allo- 
cation made  pursuant  to  section  633(b)  of  this 
title  for  a  fiscal  year  shall,  for  purposes  of  this 
section,  be  deemed  to  be  a  reference  to  any  allo- 
cation made  under  subsection  (a)  of  this  section 
or  any  suballocation  made  under  subsection  (b) 
of  this  section,  as  applicable,  for  the  fiscal  year 
of  the  resolution  or  for  the  total  of  all  fiscal 
years  made  by  the  joint  explanatory  statement 
accompanying  the  applicable  concurrent  resolu- 
tion on  the  budget.  In  the  House  of  Represent- 
atives, the  preceding  sentence  shall  not  apply 
with  respect  to  fiscal  year  1991. 

(d)  Application  of  subsections  (a)  and  (b)  to  fiscal 
years  1992  to  1995 

In  the  case  of  concurrent  resolutions  on  the 
budget  for  fiscal  years  1992  through  1995,  allo- 
cations shall  be  made  imder  subsection  (a)  of 
this  section  instead  of  section  633(a)  of  this 
title  and  shall  be  made  under  subsection  (b)  of 


this  section  instead  of  section  633(b)  of  this 
title.  For  those  fiscal  years,  all  references  in 
sections  ^  633(c),  (d),  (e),  (f ),  and  (g)  of  this  title 
to  section  633(a)  of  this  title  shall  be  deemed  to 
be  to  subsection  (a)  of  this  section  (including 
revisions  made  under  section  665c  of  this  title) 
and  all  such  references  to  section  633(b)  of  this 
title  shall  be  deemed  to  be  to  subsection  (b)  of 
this  section  (including  revisions  made  under 
section  665c  of  this  title). 

(e)  Pay-as-you-go  exception  in  House 

(1)2  Section  633(f)(1)  of  this  title  and,  after 
April  15  of  any  calendar  year  section  634(a)  of 
this  title,  shall  not  apply  to  any  bill,  joint  reso- 
lution, amendment  thereto,  or  conference 
report  thereon  if,  for  each  fiscal  year  covered 
by  the  most  recently  agreed  to  concurrent  reso- 
lution on  the  budget— 

(1)  the  enactment  of  such  bill  or  resolution 
as  reported; 

(2)  the  adoption  and  enactment  of  such 
amendment;  or 

(3)  the  enactment  of  such  bill  or  resolution 
in  the  form  recommended  in  such  conference 
report, 

would  not  increase  the  deficit  for  any  such 
fiscal  year,  and,  if  the  sum  of  any  revenue  in- 
creases provided  in  legislation  already  enacted 
during  the  current  session  (when  added  to  reve- 
nue increases,  if  any,  in  excess  of  any  outlay  in- 
crease provided  by  the  legislation  proposed  for 
consideration)  is  at  least  as  great  as  the  sum  of 
the  amount,  if  any,  by  which  the  aggregate 
level  of  Federal  revenues  should  be  increased  as 
set  forth  in  that  concurrent  resolution  and  the 
amount,  if  any,  by  which  revenues  are  to  be  in- 
creased pursuant  to  pay-as-you-go  procedures 
under  section  632(b)(8)  of  this  title  if  included 
in  that  concurrent  resolution. 
(2)  Revised  allocations.— 

(A)  As  soon  as  practicable  after  Congress 
agrees  to  a  bill  or  joint  resolution  that  would 
have  been  subject  to  a  point  of  order  under 
section  633(f)(1)  of  this  title  but  for  the  ex- 
ception provided  in  paragraph  (1),  the  chair- 
man of  the  Committee  on  the  Budget  of  the 
House  of  Representatives  may  file  with  the 
House  appropriately  revised  allocations  under 
section  633(a)  of  this  title  and  revised  func- 
tional levels  and  budget  aggregates  to  reflect 
that  bill. 

(B)  such  3  revised  allocations,  functional 
levels,  and  budget  aggregates  shall  be  consid- 
ered for  the  purposes  of  this  Act  as  alloca- 
tions, functional  levels,  and  budget  aggregates 
contained  in  the  most  recently  agreed  to  con- 
current resolution  on  the  budget. 

(Pub.  L.  93-344,  title  VI,  §  602,  as  added  Pub.  L. 
101-508,  title  XIII,  §  13111,  Nov.  5,  1990,  104 
Stat.  1388-603.) 

References  in  Text 

This  Act,  referred  to  in  subsec.  (e)(2)(B),  means  Pub. 
L.  93-344,  July  12.  1974,  88  Stat.  297.  as  amended, 
known  as  the  Congressional  Budget  and  Impoimdment 


» So  in  original.  Probably  should  be  "section". 

*  Par.  (1)  designation  supplied  editorially. 

'  So  in  original.  Probably  should  be  capitalized. 
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Control  Act  of  1974,  which  enacted  chapters  17,  17A, 
and  17B,  and  section  190a-3  of  this  title  and  sections 
11a,  lie,  lid,  1020a  of  former  Title  31,  Money  and  Fi- 
nance, amended  sections  11,  665,  701,  1020,  1151,  1152, 
1153,  and  1154  of  former  Title  31,  section  105  of  Title 
1,  General  Provisions,  sections  190b  and  190d  of  this 
title,  repealed  sections  571  and  581c~l  of  former  Title 
31,  and  sections  66  and  81  of  this  title,  and  enacted 
provisions  set  out  as  notes  under  sections  190a~l,  621, 
632,  and  682  of  this  tiUe,  section  105  of  Title  1,  and 
section  1020  of  former  Title  31.  For  complete  classifi- 
cation of  this  Act  to  the  Code,  see  Short  Title  note  set 
out  under  section  621  of  this  title  and  Tables. 

Prior  Provisions 

A  prior  section  602  of  Pub.  L.  93-344,  title  VI.  July 
12,  1974,  88  Stat.  324,  which  was  classified  to  section 
11  of  former  Title  31,  was  repealed  and  reenacted  as 
section  1106(a)  of  Title  31,  Money  and  Finance,  by 
Pub.  L.  97-258,  $  5(b),  Sept.  13,  1982,  96  Stat.  1068,  the 
first  section  of  which  enacted  Title  31. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  665,  665b  of 
this  title. 

§665b.  Consideration  of  legislation  before  adoption 
of  budget  resolution  for  that  fiscal  year 

(a)  Adjusting  Section  Allocation  of  Discre- 
tionary Spending.— If  a  concurrent  resolution 
on  the  budget  is  not  adopted  by  April  15,  the 
chairman  of  the  Committee  on  the  Budget  of 
the  House  of  Representatives  shall  submit  to 
the  House,  as  soon  as  practicable,  a  section 
602(a)  [2  U.S.C.  665a(a)]  allocation  to  the  Com- 
mittee on  Appropriations  consistent  with  the 
discretionary  spending  limits  contained  in  the 
most  recent  budget  submitted  by  the  President 
under  section  1105(a)  of  title  31.  Such  alloca- 
tion shall  include  the  full  allowance  specified 
under  section  901(b)(2)(E)(i)  of  this  title. 

(b)  As  soon  as  practicable  after  a  section 
602(a)  [2  U.S.C.  665a(a)]  allocation  is  submitted 
under  this  section,  the  Committee  on  Appro- 
priations shall  make  suballocations  and 
promptly  report  those  suballocations  to  the 
House  of  Representatives. 

(Pub.  L.  93-344,  title  VI,  §  603,  as  added  Pub.  L. 
101-508,  title  XIII,  §  13111.  Nov.  5,  1990,  104 
Stat.  1388-605.) 

Prior  Provisions 

A  prior  section  603  of  Pub.  L.  93-344.  title  VI.  July 
12.  1974.  88  Stat.  324.  which  was  classified  to  section 
11  of  former  Title  31.  was  repealed  and  reenacted  in 
section  1105(a)(l)-(14)  of  Title  31.  Money  and  Finance, 
by  Pub.  L.  97-258.  §  5(b).  Sept.  13.  1982.  96  Stat.  1068, 
the  first  section  of  which  enacted  Title  31. 

§665c.    Reconciliation   directives    regarding   pay-as- 
you-go  requirements 

(a)  Instructions  to  effectuate  pay-as-you-go  in  House 

of  Representatives 
If  legislation  providing  for  a  net  reduction  in 
revenues  in  any  fiscal  year  (that,  within  the 
same  measure,  is  not  fully  offset  in  that  fiscal 
year  by  reductions  in  direct  spending)  is  en- 
acted, the  Committee  on  the  Budget  of  the 
House  of  Representatives  may  report,  within  15 
legislative  days  during  a  Congress,  a  pay-as-you- 
go  reconciliation  directive  in  the  form  of  a  con- 
current resolution— 

(1)  specifying  the  total  amoimt  by  which 
revenues  sufficient  tc  eliminate  the  net  defi- 


cit increase  resulting  from  that  legislation  in 
each  fiscal  year  are  to  be  changed;  and 

(2)  directing  that  the  committees  having  ju- 
risdiction determine  and  recommend  changes 
in  the  revenue  law,  bills,  and  resolutions  to 
accomplish  a  change  of  such  total  amount. 

(b)  Consideration  of  pay-as-you-go  reconciliation  leg- 
islation in  House  of  Representatives 

In  the  House  of  Representatives,  subsections 
(b)  through  (d)  of  section  641  of  this  title  shall 
apply  in  the  same  manner  as  if  the  reconcilia- 
tion directive  described  in  subsection  (a)  of  this 
section  were  a  concurrent  resolution  on  the 
budget. 

(Pub.  L.  93-344,  title  VI,  §  604,  as  added  Pub.  L. 
101-508,  title  XIII,  §  13111,  Nov.  5.  1990,  104 
Stat.  1388-605.) 

Prior  Provisions 

A  prior  section  604  of  Pub.  L.  93-344,  title  VI.  July 
12.  1974,  88  Stat.  324.  which  was  classified  to  section 
11  of  former  Title  31,  was  repealed  and  reenacted  in 
section  1105(a)(l)-(14)  of  Title  31.  Money  and  Finance, 
by  Pub.  L.  97-258,  §  5(b).  Sept.  13.  1982.  96  Stat.  1068, 
the  first  section  of  which  enacted  Title  31. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  In  section  665a  of  this 
title. 

§  665d.  Application  of  section  642  of  this  title;  point 
of  order 

(a)  Application  of  section  642(a)  of  tiiis  title 

(1)  In  the  House  of  Representatives,  in  the 
application  of  section  642(a)(1)  of  this  title  to 
any  bill,  resolution,  amendment,  or  conference 
report,  reference  in  section  642  of  this  title  to 
the  appropriate  level  of  total  budget  authority 
or  total  budget  outlays  or  appropriate  level  of 
total  revenues  set  forth  in  the  most  recently 
agreed  to  concurrent  resolution  on  the  budget 
for  a  fiscal  year  shall  be  deemed  to  be  a  refer- 
ence to  the  appropriate  level  for  that  fiscal 
year  and  to  the  total  of  the  appropriate  level 
for  that  year  and  the  4  succeeding  years. 

(2)  In  the  Senate,  in  the  application  of  sec- 
tion 642(a)(2)  of  this  title  to  any  bill,  resolution, 
motion,  or  conference  report,  reference  in  sec- 
tion 642  of  this  title  to  the  appropriate  level  of 
total  revenues  set  forth  in  the  most  recently 
agreed  to  concurrent  resolution  on  the  budget 
for  a  fiscal  year  shall  be  deemed  to  be  a  refer- 
ence to  the  appropriate  level  for  that  fiscal 
year  and  to  the  total  of  the  appropriate  levels 
for  that  year  and  the  4  succeeding  years. 

(b)  Maximum  deficit  amount  point  of  order  in  Senate 

After  Congress  has  completed  action  on  a 
concurrent  resolution  on  the  budget,  it  shall 
not  be  in  order  in  the  Senate  to  consider  any 
bill,  resolution,  amendment,  motion,  or  confer- 
ence report  that  would  result  in  a  deficit  for 
the  first  fiscal  year  covered  by  that  resolution 
that  exceeds  the  maximum  deficit  amount  spec- 
ified for  such  fiscal  year  in  section  665(a)  of 
this  title. 

(Pub.  L.  93-344,  title  VI,  §  605,  as  added  Pub.  L. 
101-508,  title  XIII,  §  13111,  Nov.  5,  1990.  104 
Stat.  1388-606.) 
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Prior  Provisions 

A  prior  section  605  of  Pub.  L.  93-344,  title  VI.  July 
12.  1974.  88  Stat.  325.  which  was  classified  to  section 
11a  of  former  Title  31.  was  repealed  and  reenacted  in 
section  1109  of  Title  31.  Money  and  Finance,  by  Pub. 
L.  97-258.  §  5(b).  Sept.  13.  1982.  96  Stat.  1068.  the  first 
section  of  which  enacted  Title  31. 

§665e.  5-year  budget  resolutions;  budget  resolutions 
must  conform  to  Balanced  Budget  and  Emergen- 
cy Deficit  Control  Act  of  1985 

(a)  5-year  budget  resolutions 

In  the  case  of  any  concurrent  resolution  on 
the  budget  for  fiscal  year  1992,  1993,  1994,  or 
1995,  that  resolution  shall  set  forth  appropriate 
levels  for  the  fiscal  year  beginning  on  October  1 
of  the  calendar  year  in  which  it  is  reported  and 
for  each  of  the  4  succeeding  fiscal  years  for  the 
matters  described  in  section  632(a)  of  this  title. 

(b)  Point  of  order  in  House  of  Representatives 

It  shall  not  be  in  order  in  the  House  of  Repre- 
sentatives to  consider  any  concurrent  resolu- 
tion on  the  budget  for  a  fiscal  year  or  confer- 
ence report  thereon  under  section  632  or  635  of 
this  title  that  exceeds  the  maximum  deficit 
amount  for  each  fiscal  year  covered  by  the  con- 
current resolution  or  conference  report  as  de- 
termined under  section  665(a)  of  this  title,  in- 
cluding possible  revisions  under  part  C  of  the 
Balanced  Budget  and  Emergency  Deficit  Con- 
trol Act  of  1985  C2  U.S.C.  900  et  seq.]. 

(c)  Point  of  order  in  Senate 

It  shall  not  be  in  order  in  the  Senate  to  con- 
sider any  concurrent  resolution  on  the  budget 
for  a  fiscal  year  imder  section  632  of  this  title, 
or  to  consider  any  amendment  to  such  a  con- 
current resolution,  or  to  consider  a  conference 
report  on  such  a  concurrent  resolution,  if  the 
level  of  total  budget  outlays  for  the  first  fiscal 
year  that  is  set  forth  in  such  concurrent  resolu- 
tion or  conference  report  exceeds  the  recom- 
mended level  of  Federal  revenues  set  forth  for 
that  year  by  an  amoimt  that  is  greater  than  the 
maximum  deficit  amoimt  for  such  fiscal  year  as 
determined  under  section  665(a)  of  this  title,  or 
if  the  adoption  of  such  amendment  would 
result  in  a  level  of  total  budget  outlays  for  that 
fiscal  year  which  exceeds  the  recommended 
level  of  Federal  revenues  for  that  fiscal  year,  by 
an  amount  that  is  greater  than  the  maximum 
deficit  amoimt  for  such  fiscal  years  as  deter- 
mined under  section  665(a)  of  this  title. 

(d)  Adjustments 

(1)  Notwithstanding  any  other  provision  of 
law,  concurrent  resolutions  on  the  budget  for 
fiscal  years  1992,  1993,  1994,  and  1995  under 
section  632  or  635  of  this  title  may  set  forth 
levels  consistent  with  allocations  increased  by— 

(A)  amounts  not  to  exceed  the  budget  au- 
thority amounts  in  section  251(b)(2)(E)(i)  and 
(ii)  of  the  Balanced  Budget  and  Emergency 
Deficit  Control  Act  of  1985  [2  U.S.C. 
901(b)(2)(E)(i),  (ii)3  and  the  composite  out- 
lays per  category  consistent  with  them;  and 

(B)  the  budget  authority  and  outlay 
amounts  in  section  251(b)(1)  of  that  Act  [2 
U.S.C.  901(b)(1)]. 

(2)  For  purposes  of  congressional  consider- 
ation   of    provisions    described    in    sections 


251(b)(2)(A),  251(b)(2)(B).  261(b)(2)(C), 
251(b)(2)(D),  and  252(e)  C2  U.S.C.  901(b)(2)(A), 
(B),  (C),  (D),  902(e)],  determinations  under  sec- 
tions 633,  634,  and  642  of  this  title  shall  not 
take  into  account  any  new  budget  authority, 
new  entitlement  authority,  outlays,  receipts,  or 
deficit  effects  in  any  fiscal  year  of  those  provi- 
sions. 

(Pub.  L.  93-344,  title  VI,  §  606,  as  added  Pub.  L. 
101-508,  title  XIII,  §  13111,  Nov.  5,  1990,  104 
Stat.  1388-606.) 

References  in  Text 

The  Balanced  Budget  and  Emergency  Deficit  Con- 
trol Act  of  1985.  referred  to  in  subsec.  (b).  is  title  II  of 
Pub.  L.  99-177.  Dec.  12.  1985.  99  Stat.  1038.  which  en- 
acted chapter  20  (§  900  et  seq.)  and  sections  654  to  656 
of  this  title,  amended  sections  602.  622.  631  to  642.  and 
651  to  653  of  this  title,  sections  1104  to  1106.  and  1109 
of  Title  31.  Money  and  Finance,  and  section  911  of 
Title  42.  The  Public  Health  and  Welfare,  repealed  sec- 
tion 661  of  this  title,  enacted  provisions  set  out  as 
notes  under  section  900  of  this  title  and  section  911  of 
Title  42.  and  amended  provisions  set  out  as  a  note 
under  section  621  of  this  title.  Part  C  of  the  Act  is 
classified  generally  to  subchapter  I  (§900  et  seq.)  of 
chapter  20  of  this  title.  For  complete  classification  of 
this  Act  to  the  Code,  see  Short  Title  note  set  out 
under  section  900  of  this  title  and  Tables. 

Prior  Provisions 

A  prior  section  606  of  Pub.  L.  93-344.  title  VI,  July 
12.  1974,  88  Stat.  325.  was  classified  to  section  661  of 
this  title  and  was  repealed  by  Pub.  L.  99-177,  title  II, 
§  223.  Dec.  12. 1985,  99  Stat.  1060. 

CHAPTER  17B— IMPOUNDMENT  CONTROL 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  title  12  section  635i-3; 
title  16  section  539d;  title  22  section  3224a;  title  31  sec- 
tion 1512;  title  42  section  6240. 

CHAPTER  18— LEGISLATIVE  PERSONNEL 
FINANCIAL  DISCLOSURE  REQUIREMENTS 

§§  701  to  709.  Transferred 

Codification 

Sections  701  to  709.  comprising  title  I  of  the  Ethics 
in  Government  Act  of  1978,  Pub.  L.  95-521,  was 
amended  generally  by  Pub.  L.  101-194,  title  II,  §202, 
Nov.  30, 1989, 103  Stat.  1724,  effective  Jan.  1, 1991.  and 
was  transferred  to  section  101  et  seq.  of  the  Appendix 
to  Title  5,  Government  Organization  and  Employees. 

Section  701,  Pub.  L.  95-521,  title  I,  §  101,  Oct.  26, 
1978,  92  Stat.  1824;  Pub.  L.  96-19,  §§  2(a)(1),  (b),  (c)(1), 
4(b)(1),  (d)-(f),  5.  June  13.  1979,  93  Stat.  37,  38,  40,  re- 
lated to  legislative  personnel  financial  disclosure. 

Section  702,  Pub.  L.  95-521,  title  I,  §  102,  Oct.  26, 
1978,  92  Stat.  1825;  Pub.  L.  96-19,  §§  3(a)(1),  (b),  6(a), 
7(a)-(d)(l),  (f),  9(b),  (c)(1),  (j),  June  13,  1979,  93  Stat. 
39-43;  Pub.  L.  97-51,  §  130(b),  Oct.  1,  1981,  95  Stat.  966; 
Pub.  L.  98-150,  §  10,  Nov.  11,  1983,  97  Stat.  962,  related 
to  contents  of  reports. 

Section  703,  Pub.  L.  95-521,  title  I,  §  103,  Oct.  26. 
1978,  92  Stat.  1831;  Pub.  L.  96-19,  §§  4(b)(2),  9(a),  June 
13, 1979,  93  Stat.  40,  42,  related  to  filing  of  reports. 

Section  704,  Pub.  L.  95-521,  title  I.  §  104,  Oct.  26, 
1978,  92  Stat.  1832;  Pub.  L.  96-19,  §  8(a),  June  13,  1979. 
93  Stat.  41,  related  to  accessibility  of  reports. 

Section  705,  Pub.  L.  95-521,  title  I,  §  105,  Oct.  26, 
1978.  92  Stat.  1833,  related  to  review  and  compliance 
procedures. 
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Section  706,  Pub.  L.  95-521,  title  I,  §  106.  Oct.  26, 
1978,  92  Stat.  1833,  related  to  failure  to  file  or  fUing 
false  reoorts 

Section  707,  Pub.  L.  95-521,  title  I.  §  107,  Oct.  26. 

1978,  92  Stat.  1834;  Pub.  L.  96-19.  §  9(d).  (g),  June  13, 

1979,  93  Stat.  42.  43;  Pub.  L.  99-514.  §  2,  Oct.  22.  1986, 
100  Stat.  2095.  related  to  definitions. 

Section  708.  Pub.  L.  95-521.  title  I,  §  108,  Oct.  26, 
1978,  92  Stat.  1835;  Pub.  L.  96-19,  §  9(t),  June  13,  1979. 
93  Stat.  44.  related  to  State  laws  affected. 

Section  709.  Pub.  L.  95-521,  title  I.  §  109,  Oct.  26, 
1978,  92  Stat.  1836,  related  to  study  by  Comptroller 
General. 

CHAPTER  19—CONGRESSIONAL  AWARD 
PROGRAM 


Sec. 
808. 


Termination. 


§801.  Establishment,  etc.,  of  Congressional  Award 
Board 

Short  Title  op  1990  Amendment 

Pub,  L.  101-526.  §  1,  Nov.  6.  1990.  104  Stat.  2305.  pro- 
vided that:  "This  Act  [amending  sections  802.  803.  and 
806  to  808  of  this  title  and  enacting  provisions  set  out 
as  a  note  imder  section  808  of  this  title]  may  be  cited 
as  the  'Congressional  Award  Amendments  of  1990'." 

§  802.  Program 

ISee  main  edition  for  text  of  (a)  to  id)1 

(e)  Annual  reporting  requirements 

The  Board  shall  prepare  and  submit  an 
annual  report  to  the  Congress  before  April  1  of 
each  year  summarizing  the  activities  of  the 
Congressional  Award  Program  during  the  previ- 
ous year  and  making  appropriate  recommenda- 
tions. Any  minority  views  and  recommenda- 
tions of  members  of  the  Board  shall  be  included 
in  such  reports.  The  annual  report  shall  con- 
tain the  following  items: 

iSee  main  edition  for  text  ofiDto  (5)] 

(As  amended  Pub.  L.  101-525,  §  3,  Nov.  6,  1990, 
104  Stat.  2305.) 

References  in  Text 

Section  806(g)(1)  of  this  title,  referred  to  in  subsec. 
(e)(4).  was  redesignated  section  806(h)(1)  of  this  title 
by  Pub.  L.  100-674,  §  2(c)(2)(A),  Nov.  17,  1988. 102  Stat. 
3997,  and  section  806(i)(l)  of  this  title  by  Pub.  L. 
101-525.  §  7(b)(2).  Nov.  6.  1990.  104  Stat.  2307. 

Amendments 

1990— Subsec.  (e).  Pub.  L.  101-525  substituted  ''April 
1"  for  "March  1". 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  801  of  this  title. 

§  803.  Board  organization 

(a)  Membership;  composition;  appointment  criteria; 
derivation  of  appointment 

iSee  main  edition  for  text  ofiDto  (5)3 

(4)  For  the  purpose  of  determining  the  deri- 
vation of  the  appointment  of  any  person  ap- 
pointed to  the  Board  under  this  section,  if 
there  is  a  change  in  the  status  of  majority  and 
minority  between  the  parties  of  the  House  or 
the  Senate,  each  person  appointed  under  this 


section  shall  be  deemed  to  have  been  appointed 
by  the  leadership  position  set  out  in  subsection 
(a)(1)  of  this  section  of  the  party  of  the  individ- 
ual who  made  the  initial  appointment  of  such 
person. 

(b)  Terms  of  appointed  members;  reappointment 

(1)  Appointed  members  of  the  Board  shall 
continue  to  serve  at  the  pleasure  of  the  officer 
by  whom  they  are  appointed,  and  (unless  reap- 
pointed under  paragraph  (3))  shall  serve  for  a 
term  of  4  years. 

(2)  For  the  purpose  of  adjusting  the  terms  of 
Board  members  to  aUow  for  staggered  appoint- 
ments, the  following  distribution  of  Board 
terms  shall  talte  effect  at  the  first  meeting  of 
the  Board  occurring  after  November  6,  1990: 

(A)  Those  members  who  have  served  10 
years  or  more,  as  of  the  date  of  such  meeting, 
shall  have  an  appointment  expiring  on  a  date 
2  years  from  October  1, 1990. 

(B)  Those  members  who  have  served  for  6 
months  or  less,  as  of  the  date  of  such  meet- 
ing, shall  have  an  appointment  expiring  on  a 
date  6  years  from  October  11, 1990. 

(C)  All  other  members  shall  apportion  the 
remaining  Board  positions  between  equal 
numbers  of  2  and  4  year  terms  (providing 
that  if  there  are  an  unequal  number  of  re- 
maining members,  there  shall  be  a  predomi- 
nance of  4  year  terms),  such  apportionment 
to  be  made  by  lot. 

(3)(A)  Subject  to  the  limitations  in  subpara- 
graphs (B)  and  (C)  of  this  paragraph,  members 
of  the  Board  may  be  reappointed,  provided  that 
no  member  may  serve  more  than  2  consecutive 
terms. 

(B)  Members  of  the  Board  covered  under 
paragraph  (2)(A)  of  this  section  ^  shall  not  be 
eligible  for  reappointment  to  the  Board.  Mem- 
bers of  the  Board  covered  imder  subparagraphs 
(B)  and  (C)  of  paragraph  (2)  of  this  section » 
may  be  reappointed  for  1  additional  consecutive 
4  year  term. 

(C)  Members  of  the  Board  who  serve  as  chair- 
man of  the  Board  shall  not  have  the  time 
during  which  they  serve  as  chairman  used  in 
the  computation  of  their  period  of  service  for 
purposes  of  this  paragraph  and  paragraph  (2). 

[See  main  edition  for  text  ofic)  to  (i)3 

(j)  Removal  from  Board 

Any  member  of  the  Board  who  fails  to  attend 
4  consecutive  Board  meetings  scheduled  pursu- 
ant to  the  bylaws  of  the  Board  and  for  which 
proper  notice  has  been  given  under  such 
bylaws,  or  to  send  a  designee  of  such  member 
(approved  in  advance  by  the  Board  under  provi- 
sions of  its  bylaws),  is,  by  operation  of  this  sub- 
section, removed,  for  cause,  from  the  Board  as 
of  the  date  of  the  last  meeting  from  which  they 
are  absent.  The  Chairman  of  the  Board  shall 
take  such  steps  as  are  necessary  to  inform 
members  who  have  3  absences  of  this  subsec- 
tion. The  Chairman  shall  notify  the  House  and 
the  Senate,  including  the  appropriate  commit- 


^  So  in  original.  Probably  should  be  "subsection". 


Page  63 


TITLE  2-THE  CONGRESS 


§806 


tees  of  each  body,  whenever  there  is  a  vacancy 
created  by  the  operation  of  this  subsection. 

(As  amended  Pub«  L.  101-525,  §§4-6,  Nov.  6, 
1990,  104  Stat.  2305,  2306.) 

Amendbcents 

1990— Subsec.  (a)(4).  Pub.  L.  101-525.  §  4,  added  par. 
(4). 

Subsec.  (b).  Pub.  L.  101-525,  §  5,  designated  existing 
provision  as  par.  (1)  and  substituted  "and  (unless  reap- 
pointed under  paragraph  (3))  shall  serve  for  a  term  of 
4  years"  for  "but  (imless  reappointed)  shall  not  serve 
for  more  than  four  years",  and  added  pars.  (2)  and  (3). 

Subsec.  (j).  Pub.  L.  101-525.  §  6,  added  subsec.  (j). 

§  806.  Powers,  functions,  and  limitations 

ISee  main  edition  for  text  of  (a)! 

(b)  Mandatory  functions 

iSee  main  edition  for  text  of  (1)1 

(2)  The  functions  established  by  the  Board 
under  paragraph  (1)  shall  include— 

ISee  main  edition  for  text  of  (A)  and  (B)! 

(C)  conduct  of  outreach  activities  to  estab- 
lish new  local  Congressional  Award  Councils, 
particularly  in  inner-city  areas  and  rural 
areas; 

(D)  in  addition  to  those  activities  author- 
ized under  subparagraph  (C),  conduct  of  out- 
reach activities  to  encourage,  where  appropri- 
ate, the  establishment  and  development  of 
Statewide  Congressional  Award  Councils; 

(E)  fundraising; 

(P)  conduct  of  an  annual  Gold  Medal 
Awards  ceremony  in  the  District  of  Columbia; 

(G)  consideration  of  implementation  of  the 
provisions  of  this  chapter  relating  to  scholar- 
ships; and 

(H)  carrying  out  of  duties  relating  to  man- 
agement of  the  national  office  of  the  Con- 
gressional Award  Program,  including  supervi- 
sion of  office  personnel  and  of  the  office 
budget. 

(c)  Statewide  Congressional  Award  Councils;  estab- 
lishment, purposes,  duties,  etc. 

(1)  In  carrying  out  its  functions  with  respect 
to  Statewide  Congressional  Award  Councils 
(hereinafter  in  this  subsection  referred  to  as 
Statewide  Councils)  under  subsection  (b)  of  this 
section,  the  Board  shall  develop  guidelines,  cri- 
teria, and  standards  for  the  formation  of  State- 
wide Councils.  In  order  to  create  a  Statewide 
Council,  Members  of  Congress  and  Senators 
from  each  respective  State  are  encouraged  to 
worli  jointly  with  the  Board. 

(2)  The  establishment  of  Statewide  Councils 
is  intended  to— 

(A)  facilitate  expanded  public  participation 
and  involvement  in  the  program;  and 

(B)  promote  greater  opportunities  for  in- 
volvement by  members  of  the  State  congres- 
sional delegation. 

(3)  The  duties  and  responsibilities  of  each 
Statewide  Coimcil  established  pursuant  to  this 
section  shaU  include,  but  not  be  limited  to,  the 
following: 

(A)  promoting  State  and  local  awareness  of 
the  Congressional  Award  Program; 


(B)  review  of  participant  records  and  activi- 
ties; 

(C)  review  and  verification  of  information 
on,  and  recommendation  of,  candidates  to  the 
national  board  for  approval; 

(D)  planning  and  organization  of  bronze 
and  silver  award  ceremonies; 

(E)  assisting  gold  award  recipients  with 
travel  to  and  from  the  national  gold  award 
ceremony;  and 

(P)  designation  of  a  Statewide  coordinator 
to  serve  as  a  liaison  between  the  State  and 
local  boards  and  the  national  board. 

(4)  Each  Statewide  Coimcil  established  pursu- 
ant to  this  section  is  authorized  to  receive 
public  monetary  and  in-ldnd  contributions, 
which  may  be  made  available  to  local  boards  to 
supplement  or  defray  operating  expenses.  The 
Board  shall  adopt  appropriate  financial  man- 
agement methods  in  order  to  ensure  the  proper 
accounting  of  these  f  imds. 

(5)  Each  Statewide  Coimcil  established  pursu- 
ant to  this  section  shall  comply  with  the  stand- 
ard charter  requirements  of  the  national  board 
of  directors. 

(d)  Contracting  authority 

The  Board  may  enter  into  and  perform  such 
contracts  as  may  be  appropriate  to  carry  out  its 
business,  but  the  Board  may  not  enter  into  any 
contract  which  would  obligate  the  Board  to 
expend  an  amoimt  greater  than  the  amount 
available  to  the  Board  for  the  purpose  of  such 
contract  during  the  fiscal  year  in  which  the  ex- 
penditure is  made. 

(e)  Obtaining  and  acceptance  of  non-Federal  funds 
and  resources;  indirect  resources 

(1)  Subject  to  the  provisions  of  paragraph  (2), 
the  Board  may  seek  and  accept  f  imds  and  other 
resources  to  carry  out  its  activities.  The  Board 
may  not  accept  any  fimds  or  other  resources 
which  are— 

(A)  donated  with  a  restriction  on  their  use 
unless  such  restriction  merely  provides  that 
such  funds  or  other  resources  be  used  in  fur- 
therance of  the  Congressional  Award  Pro- 
gram or  a  specific  regional  or  local  program; 
and 

(B)  donated  subject  to  the  condition  that 
the  identity  of  the  donor  of  the  funds  or  re- 
sources shall  remain  anonjmious. 

The  Board  may  permit  donors  to  use  the  name 
of  the  Board  or  the  name  ''Congressional 
Award  Program"  in  advertising. 

(2)  Except  as  otherwise  provided  in  this  chap- 
ter, the  Board  may  not  receive  any  Federal 
fimds  or  resources.  The  Board  may  benefit 
from  in-l&ind  and  indirect  resources  provided  by 
Offices  of  Members  of  Congress  or  the  Con- 
gress. Further,  the  Board  is  not  prohibited 
from  receiving  indirect  benefits  from  efforts  or 
activities  imdertaken  in  collaboration  with  enti- 
ties which  receive  Federal  funds  or  resources. 

(f)  Acceptance  and  utilization  of  services  of  volun- 
tary, uncompensated  personnel 

The  Board  may  accept  and  utilize  the  services 
of  voluntary,  imcompensated  personnel. 
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(g)  Lease,  etc,  of  real  or  pergonal  property 

The  Board  may  tease  (or  otherwise  hold),  ac- 
^uk'e,  or  cispose  of  real  or  personal  property 
necessary  for,  or  relating  to,  the  duties  of  the 
Board. 
(li)  Fiscal  autiioiity 

The  Board  skaH  Imve  no  power^ 

(1)  to  issue  bonds,  notes,  defoentiures,  or 
other  similu"  cM^i^^as  creati^f  kMng-term 
indebtecbiess; 

(2)  to  issi^  any  share  of  stock  or  to  declare 
or  pay  any  divid^ids;  or 

(3)  to  provide  for  any  part  of  the  inc^sae  or 
assets  of  tl^  Board  to  im^s^e  to  the  benefit  of 
any  director,  offteer,  or  employee  of  the 
Board  except  as  reasonable  compensation  for 
services  or  reimbursement  for  expenses. 

(I)  Establishment,  Itections,  etc.,  of  private  nonprofit 
corporation;  articles  of  incorporation  of  corpora- 
tion; compensation,  etc.,  for  director,  officer,  or 
employee  of  corpm*atlon 

(1)  The  Board  shall  provide  for  the  establish- 
ment of  a  private  nonprofit  corporation  for  the 
sole  purpose  of  assisting  the  Board  to  carry  out 
the  Congressional  Award  Program,  and  shall 
delegate  to  the  corporation  such  duties  as  it 
considers  appropriate. 

(2)  The  articles  of  incorporation  of  the  corpo- 
ration established  under  this  subsection  shall 
provide  that— 

(A)  the  members  of  the  Board  of  Directors 
of  the  corporation  shall  be  the  members  of 
the  Board,  and  the  Director  of  the  corpora- 
tion shall  be  the  Director  of  the  Board;  and 

(B)  the  extent  of  the  authority  of  the  cor- 
poration shall  be  the  same  as  that  of  the 
Board. 

(3)  No  director,  officer,  or  employee  of  any 
corporation  established  under  this  subsection 
may  receive  compensation,  travel  expenses,  or 
benefits  from  both  the  corporation  and  the 
Board. 

(As  amended  Pub.  L.  101-525,  §  7,  Nov.  6,  1990, 
104  Stat.  2306.) 

AlBSNBMEMTS 

1990— Subsec.  (a).  Pub.  L.  101-525,  §  7(a).  which  di- 
rected the  insertion  of  "(a)'*  after  the  section  designa- 
tion, was  not  executed  in  view  of  existing  subsec.  (a) 
designation. 

Subsec.  (b)(2)(C).  Pub.  L.  101-525.  §  7(b)(1)(A),  sub- 
stituted ''conduct"  for  "conducting"  and  struck  out 
''State  and"  after  "new". 

Siritoec.  (bK2KD),  (E).  P^.  L.  101-525,  §  7(b)(1)(B), 
added  subpar.  (D)  and  rede^gnated  former  subpar. 
(D)  as  (E).  Former  sul^ar.  (E)  redesignated  (F). 

Subsec.  (bK2KF).  Pub.  L.  101-525,  §  7(b)(lKB),  (C). 
redesignated  subpar.  (E)  as  (F)  and  substituted  "con- 
duet"  for  "eoiMtuctiog".  Former  subpar.  (F)  redesig- 
nated (O). 

Subsec.  (bK2)(G),  (H).  Pub.  L.  101-525,  8  7(b)(lKB), 
]«de8ignated  subpars.  (F)  and  (O)  as  (O)  and  (H),  re- 
spectively. 

Siiteecs.  (c),  (d).  Pub.  L.  101-525,  S7(bK2),  added 
subsec.  (e).  Former  subsecs.  (c)  and  (d)  redei^EiMted 
(d)  and  (e),  respectively. 

SidMBec.  (e).  PiA.  L.  101-525,  §  7(bK2),  (c),  redes^mat- 
ed  subsec.  (d)  as  (e)  and  amended  it  generally.  Prk»r  to 
amendbnent,  subsec.  (e)  read  as  follows:  "The  Board 
may  seek  and  accept,  from  sources  other  than  the 
Federal  Government,  fimds  and  other  resources  to 


carry  out  its  activities.  The  Board  may  not  accept  any 
funds  or  other  resources  which  i 


"(1)  d<mated  with  a  restriction  on  their  use  unless 
such  restriction  merely  provides  that  such  f uncbs  or 
other  resources  be  used  in  furtherance  of  the  Con- 
gressional Award  Program;  or 

"(2)  donated  subject  to  the  condition  that  the 

identity  of  the  donor  of  the  ivrnds  or  resources  shall 

remain  anonsniaous. 

The  Board  may  pena&it  donors  to  use  the  name  of  the 

Board  or  the  lumae  'Congress^ial  Award  Program'  in 

advertising."  Fmrmer  subsec.  (e)  redesigiutted  (f ). 

Subsecs.  (f )  to  (1).  Pub.  L.  101-525,  §  7(bK2),  redesig- 
nated subsecs.  (e)  to  (h)  as  (f )  to  (i),  reiH>ectively. 

Section  Rsferrkd  to  in  Otibsr  Sections 

This  section  is  referred  to  in  sections  802,  803,  807  of 
this  title. 

§  807.  Audits  and  evaluation 

(a)  Annual  audits  by  Comptroller  General;  access  to 
books,  documents,  papers,  and  records 

The  financial  records  of  the  Board  and  of  any 
corporation  established  under  section  806(1)  of 
this  title  shall  be  audited  annually  by  the 
Comptroller  Greneral  of  the  United  States 
(hereinafter  in  this  section  referred  to  as  the 
"Comptroller  General").  The  Comptroller  Gen- 
eral, or  any  duly  authorized  representative  of 
the  Comptroller  General,  shall  have  access  for 
the  purpose  of  audit  to  any  books,  documents, 
papers,  and  records  of  the  Board  or  such  corpo- 
ration (or  any  agent  of  the  Board  or  such  cor- 
poration) which,  in  the  opinion  of  the  Comp- 
troller General,  may  be  pertinent  to  the  Con- 
gressional Award  Program. 

(b)  Annual  report  to  Congress  on  audit  results 

The  Comptroller  General  shall  submit  to  ap- 
propriate officers,  committees,  and  subcommit- 
tees of  the  Congress,  by  May  15th  of  each  cal- 
endar year,  a  report  on  the  results  of  the  audit 
of  the  financial  records  and  on  any  such  addi- 
tional areas  as  the  Comptroller  General  deter- 
mines deserve  or  require  evaluation. 

(As  amended  Pub.  L.  101-525,  §  8,  Nov.  6,  1900, 
104  Stat.  2308.) 

Amendments 

1990~Subsec.  (a).  Pub.  K  101-525,  §  8(1),  substituted 
"section  806(i)  of  this  title"  for  "section  806(h)  of  this 
title"  and  "annuaUy"  for  "at  least  biennially". 

Subsec.  (b).  Pub.  L.  101-525,  §  8(2),  added  subsec.  (b) 
and  struck  out  former  sidssec.  (b)  which  required  audit 
to  assess  adequacy  of  fiscal  ccmtrol  and  funds  account- 
ability procedures  and  propriety  of  expenses. 

Subsecs.  (c),  (d).  Pub.  L.  101-525,  1 8(2),  a^nautt  wkt 
subsec.  (c)  which  reqidred  the  Cmnptr^Oer  General  to 
include  in  report  <m  first  audit  performed  after  Nov. 
25,  1985,  an  evaluation  of  programs  and  activiUes 
under  this  chapter  and  specif  ted  contents  of  su(^  evid- 
uation,  and  mibsec.  (d)  which  directed  Uiat  report  &r 
tkrst  aui^  performed  after  Nov.  25,  1985,  was  to  be 
sutaiitted  on  or  before  May  15. 1988. 

§  808.  TenniiuMion 

The  Boaard  shall  terminate  October  1, 1992. 

(As  amended  Pub.  L.  101-525,  §  2(a),  Nov.  6, 
1990, 104  Stat.  2305.) 
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Amendments 

1990~Pub.  L.  101-525  amended  section  generally, 
substituting  present  provision  for  provisions  which 
had:  in  subsec.  (a)  directed  that  the  Board  terminate 
on  Nov.  15,  1989;  in  subsec.  (b)  provided  for  alternative 
termination  dates;  in  subsec.  (c)  required  reports  to 
Congress;  in  subsecs.  (d)  and  (e)  required  certification 
of  compliance  and  verification  of  information,  respec- 
tively; and  in  subsec.  (f )  mandated  dissolution  of  cor- 
porations established  by  the  Board  prior  to  its  termi- 
nation. 

Savings  Provision 

Section  2(b)  of  Pub.  L.  101-525  provided  that: 
"During  the  period  of  October  1,  1990,  through  the 
date  of  the  enactment  of  this  section  [Nov.  6, 1990],  all 
actions  and  fimctions  of  the  Congressional  Award 
Board  imder  the  Congressional  Award  Act  (2  U.S.C. 
801  et  seq.)  shall  have  the  same  effect  as  though  no 
lapse  or  termination  of  the  Board  ever  occurred." 

CHAPTER  20— EMERGENCY  POWERS  TO 
ELIMINATE  BUDGET  DEFICITS 

SUBCHAPTER  I-ELIMINATION  OF  DEFICITS 
IN  EXCESS  OF  MAXIMUM  DEFICIT  AMOUNT 

Sec. 

900.  Statement  of  budget  enforcement  through 

sequestration;  definitions. 

(a)  Omitted. 

(b)  General  statement  of  budget  enforce- 

ment through  sequestration. 

(c)  Definitions. 

901.  Enforcing  discretionary  spending  limits. 

(a)  Fiscal  years  1991-1995  enforcement. 

(b)  Adjustments  to  discretionary  spend- 

ing limits. 

902.  Enforcing  pay-as-you-go. 

(a)  Fiscal  years  1992-1995  enforcement. 

(b)  Sequestration;  look-back. 

(c)  Eliminating  a  deficit  increase. 

(d)  OMB  estimates. 

(e)  Emergency  legislation. 

903.  Enforcing  deficit  targets. 

(a)  Sequestration. 

(b)  Excess  deficit;  margin. 

(c)  Dividing  sequestration. 

(d)  Defense. 

(e)  Non-defense. 

(f)  Baseline  assumptions;  part-year  ap- 

propriations. 

(g)  Adjustments    to    maximum    deficit 

amounts, 
(h)  Treatment  of  deposit  insurance. 

904.  Reports  and  orders. 

(a)  Timetable. 

(b)  Submission   and   availability    of   re- 

ports. 

(c)  Optional    adjustment    of   maximum 

deficit  amounts. 

(d)  Sequestration  preview  reports. 

(e)  Notification  regarding  military  per- 

sonnel. 

(f )  Sequestration  update  reports. 

(g)  Final  sequestration  reports. 

(h)  Within-session  sequestration  reports 

and  order, 
(i)  GAO  compliance  report, 
(j)  Low-growth  report, 
(k)  Economic  and  technical  assumptions. 
906.  Exceptions,  limitations,  and  special  rules. 

(a)  Automatic  spending  increases. 

(b)  Effect  of  orders  on  the  guaranteed 

student  loan  program. 

(c)  Treatment  of  foster  care  and  adop- 

tion assistance  programs. 

(d)  Special  rules  for  Medicare  program. 


Sec. 


907. 


907a. 


907b. 


907c. 


907d. 


909. 


(e)  Community  and  migrant  health  cen- 

ters, Indian  health  services  and  fa- 
cilities, and  veteran's  medical  care. 

(f)  Treatment  of  child  support  enforce- 

ment program. 

(g)  Federal  pay. 

(h)  Treatment  of  Federal  administrative 
expenses. 

(i)  Treatment  of  payments  and  advances 
made  with  respect  to  unemploy- 
ment compensation  programs. 

(j)  Commodity  Credit  Corporation. 

(k)  Special  rules  for  JOBS  portion  of 
AFDC. 

(Z)  Effects  of  sequestration. 
The  baseline. 

(a)  In  general. 

(b)  Direct  spending  and  receipts. 

(c)  Discretionary  appropriations. 

(d)  Up-to-date  concepts. 

(e)  Sale    of    assets    or    prepayment    of 

loans. 
Suspension  in  event  of  war  or  low  growth. 

(a)  Procedures  in  event  of  low-growth 

report. 

(b)  Suspension   of  sequestration  proce- 

dures. 

(c)  Restoration  of  sequestration  proce- 

dures. 
Modification  of  Presidential  order. 

(a)  Introduction  of  joint  resolution. 

(b)  Procedures  for  consideration  of  joint 

resolutions. 
Flexibility      among      defense      programs, 
projects,  and  activities. 

(a)  Reductions  beyond  amount  specified 

in  Presidential  order. 

(b)  Base  closures  prohibited. 

(c)  Report  and  joint  resolution  required. 

(d)  Introduction  of  joint  resolution. 

(e)  Form  and  title  of  joint  resolution. 

(f)  Calendaring    and    consideration    of 

joint  resolution  in  the  Senate. 

(g)  Debate  of  joint  resolution;  motions, 
(h)  Amendment  of  joint  resolution. 

(i)  Vote  on  final  passage  of  joint  resolu- 
tion, 
(j)  Appeal  from  decision  of  Chair, 
(k)  Conference  reports. 
U)  Resolution  from  other  House, 
(m)  Senate  action  on  House  resolution. 
Special  reconciliation  process. 

(a)  Reporting  of  resolutions  and  recon- 

ciliation bills   and  resolutions,   in 
Senate. 

(b)  Procedures. 
Repealed. 


SUBCHAPTER  II— OPERATION  AND  REVIEW 
921.  Transferred. 

SUBCHAPTER  I— ELIMINATION  OP  DEFI- 
CITS IN  EXCESS  OF  MAXIMUM  DEPI- 
CIT  AMOUNT 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  665e,  922 
of  this  title;  title  38  section  113;  title  39  section  2009a; 
title  42  section  300aa>15. 

Termination  of  Subchapter 

For  termination  of  subchapter  by  section 
275(b)  of  Pub,  L,  99-177,  as  amended,  see  Ef- 
fective and  Termination  Dates  note  set  out 
under  section  900  of  this  title. 
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§900.  Statement  of  budget  enforcement  through  se- 
questration; definitions 

(a)  Omitted 

(b)  General  statement  of  budget  enforcement  through 
sequestration 

This  subchapter  provides  for  the  enforcement 
of  the  deficit  reduction  assumed  in  House  Con- 
current Resolution  310  (101st  Congress,  second 
session)  and  the  applicable  deficit  targets  for 
fiscal  years  1991  through  1995.  Enforcement,  as 
necessary,  is  to  be  implemented  through  se- 
questration- 
CD  to  enforce  discretionary  spending  levels 

assumed  in  that  resolution  (with  adjustments 

as  provided  hereinafter); 

(2)  to  enforce  the  requirement  that  any  leg- 
islation increasing  direct  spending  or  decreas- 
ing revenues  be  on  a  pay-as-you-go  basis;  and 

(3)  to  enforce  the  deficit  targets  specifically 
set  forth  in  the  Congressional  Budget  and  Im- 
poimdment  Control  Act  of  1974  (with  adjust- 
ments as  provided  hereinafter); 

applied  in  the  order  set  forth  above. 

(c)  Definitions 

As  used  in  this  subchapter: 

(1)  The  terms  "budget  authority",  'new 
budget  authority",  "outlays",  and  "deficit" 
have  the  meanings  given  to  such  terms  in  sec- 
tion 3  of  the  Congressional  Budget  and  Im- 
poundment Control  Act  of  1974  [2  U.S.C.  622] 
(but  including  the  treatment  specified  in  sec- 
tion 907(b)(3)  of  this  title  of  the  Hospital  In- 
surance Trust  Fund)  and  the  terms  "maxi- 
mum deficit  amount"  and  "discretionary 
spending  limit"  shall  mean  the  amounts  spec- 
ified in  section  601  of  that  Act  [2  U.S.C.  665] 
as  adjusted  under  sections  901  and  903  of  this 
title. 

(2)  The  terms  "sequester"  and  "sequestra- 
tion" refer  to  or  mean  the  cancellation  of 
budgetary  resources  provided  by  discretion- 
ary appropriations  or  direct  spending  law. 

(3)  The  term  "breach"  means,  for  any  fiscal 
year,  the  amount  (if  any)  by  which  new 
budget  authority  or  outlays  for  that  year 
(within  a  category  of  discretionary  appropria- 
tions) is  above  that  category's  discretionary 
spending  limit  for  new  budget  authority  or 
outlays  for  that  year,  as  the  case  may  be. 

(4)  The  term  "category"  means: 

(A)  For  fiscal  years  1991,  1992,  and  1993, 
any  of  the  following  subsets  of  discretion- 
ary appropriations:  defense,  international, 
or  domestic.  Discretionary  appropriations  in 
each  of  the  three  categories  shall  be  those 
so  designated  in  the  joint  statement  of  man- 
agers accompanying  the  conference  report 
on  the  Omnibus  Budget  Reconciliation  Act 
of  1990.  New  accounts  or  activities  shall  be 
categorized  in  consultation  with  the  Com- 
mittees on  Appropriations  and  the  Budget 
of  the  House  of  Representatives  and  the 
Senate. 

(B)  For  fiscal  years  1994  and  1995,  all  dis- 
cretionary appropriations. 

Contributions  to  the  United  States  to  offset 
the  cost  of  Operation  Desert  Shield  shall  not 
be  counted  within  any  category. 


(5)  The  term  "baseline"  means  the  projec- 
tion (described  in  section  907  of  this  title)  of 
current-year  levels  of  new  budget  authority, 
outlays,  receipts,  and  the  surplus  or  deficit 
into  the  budget  year  and  the  outyears. 

(6)  The  term  "budgetary  resources" 
means— 

(A)  with  respect  to  budget  year  1991,  new 
budget  authority;  unobligated  balances; 
new  loan  guarantee  commitments  or  limita- 
tions; new  direct  loan  obligations,  commit- 
ments, or  limitations;  direct  spending  au- 
thority; and  obligation  limitations;  or 

(B)  with  respect  to  budget  year  1992, 
1993,  1994,  or  1995,  new  budget  authority; 
unobligated  balances;  direct  spending  au- 
thority; and  obligation  limitations. 

(7)  The  term  "discretionary  appropriations" 
means  budgetary  resources  (except  to  fund 
direct-spending  programs)  provided  in  appro- 
priation Acts. 

(8)  The  term  "direct  spending"  means— 

(A)  budget  authority  provided  by  law 
other  than  appropriation  Acts; 

(B)  entitlement  authority;  and 

(C)  the  food  stamp  program. 

(9)  The  term  "current"  means,  with  respect 
to  OMB  estimates  included  with  a  budget 
submission  under  section  1105(a)  of  title  31, 
the  estimates  consistent  with  the  economic 
and  technical  assumptions  underlying  that 
budget  and  with  respect  to  estimates  made 
after  submission  of  the  fiscal  year  1992 
budget  that  are  not  included  with  a  budget 
submission,  estimates  consistent  with  the  eco- 
nomic and  technical  assumptions  underlying 
the  most  recently  submitted  President's 
budget. 

(10)  The  term  "real  economic  growth",  with 
respect  to  any  fiscal  year,  means  the  growth 
in  the  gross  national  product  during  such 
fiscal  year,  adjusted  for  inflation,  consistent 
with  Department  of  Commerce  definitions. 

(11)  The  term  "account"  means  an  item  for 
which  appropriations  are  made  in  any  appro- 
priation Act  and,  for  items  not  provided  for  in 
appropriation  Acts,  such  term  means  an  item 
for  which  there  is  a  designated  budget  ac- 
coimt  identification  code  number  in  the  Presi- 
dent's budget. 

(12)  The  term  "budget  year"  means,  with 
respect  to  a  session  of  Congress,  the  fiscal 
year  of  the  Government  that  starts  on  Octo- 
ber 1  of  the  calendar  year  in  which  that  ses- 
sion begins. 

(13)  The  term  "current  year"  means,  with 
respect  to  a  budget  year,  the  fiscal  year  that 
immediately  precedes  that  budget  year. 

(14)  The  term  "outyear"  means,  with  re- 
spect to  a  budget  year,  any  of  the  fiscal  years 
that  follow  the  budget  year  through  fiscal 
year  1995. 

(15)  The  term  "OMB"  means  the  Director 
of  the  Office  of  Management  and  Budget. 

(16)  The  term  "CBO"  means  the  Director  of 
the  Congressional  Budget  Office. 

(17)  For  purposes  of  sections  902  and  903  of 
this  title,  legislation  enacted  during  the 
second  session  of  the  One  Himdred  First  Con- 
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gress  shall  be  deemed  to  have  been  enacted 
before  November  5, 1990. 

(18)  As  used  in  this  subchapter,  all  refer- 
ences to  entitlement  authority  shall  include 
the  list  of  mandatory  appropriations  included 
in  the  Joint  explanatory  statement  of  manag- 
ers accompanying  the  conference  report  on 
the  Omnibus  Budget  Reconciliation  Act  of 
1990. 

(19)  The  term  "deposit  insurance"  refers  to 
the  expenses  of  the  Federal  Deposit  Insur- 
ance Corporation  and  the  funds  it  incorpo- 
rates, the  Resolution  Trust  Corporation,  the 
National  Credit  Union  Administration  and 
the  f xmds  it  incorporates,  the  Office  of  Thrift 
Supervision,  the  Comptroller  of  the  Currency 
Assessment  Fund,  and  the  RTC  Office  of  In- 
spector General. 

(20)  The  term  "composite  outlay  rate" 
means  the  percent  of  new  budget  authority 
that  is  converted  to  outlays  in  the  fiscal  year 
for  which  the  budget  authority  is  provided 
and  subsequent  fiscal  years,  as  follows: 

(A)  For  the  international  category,  46  per- 
cent for  the  first  year,  20  percent  for  the 
second  year,  16  percent  for  the  third  year, 
and  8  percent  for  the  fourth  year. 

(B)  For  the  domestic  category,  53  percent 
for  the  first  year,  31  percent  for  the  second 
year,  12  percent  for  the  third  year,  and  2 
percent  for  the  fourth  year. 

(21)  The  sale  of  an  asset  means  the  sale  to 
the  public  of  any  asset,  whether  physical  or 
financial,  owned  in  whole  or  in  part  by  the 
United  States.  The  term  "prepasonent  of  a 
loan"  means  payments  to  the  United  States 
made  in  advance  of  the  schedules  set  by  law 
or  contract  when  the  financial  asset  is  first 
acquired,  such  as  the  prepayment  to  the  Fed- 
eral Financing  Bank  of  loans  guaranteed  by 
the  Rural  Electrification  Administration.  If  a 
law  or  contract  allows  a  flexible  payment 
schedule,  the  term  "in  advance"  shall  mean  in 
advance  of  the  slowest  payment  schedule  al- 
lowed under  such  law  or  contract. 

(Pub.  L.  99-177,  title  II,  §  250,  as  added  Pub.  L. 
101-508,  title  XIII,  §  13101(a),  Nov.  5,  1990,  104 
Stat.  1388-574,  and  Pub.  L.  99-177,  title  II, 
§250(c)(21),  formerly  §257(12),  as  added  Pub. 
L.  100-119,  title  I.  §  102(b)(7),  Sept.  29, 1987, 101 
Stat.  774,  redesignated  §  250(c)(21),  Pub.  L. 
101-508,  title  XIII,  §  13101(b),  Nov.  5,  1990,  104 
Stat.  1388-589.) 

Termination  of  Section 

For  termination  of  section  by  section 
275ib)  of  Pub.  L.  99-177,  as  amended,  see  Ef- 
fective and  Termination  Dates  note  set  out 
below. 

References  in  Text 

House  Concurrent  Resolution  310,  referred  to  in 
subsec.  (b),  is  H.  Con.  Res.  310,  Oct.  9,  1990,  104  Stat. 
5163,  which  is  not  classified  to  the  Code. 

The  Congressional  Budget  and  Impoundment  Con- 
trol Act  of  1974,  referred  to  in  subsec.  (b)(3),  is  Pub.  L. 
93-344,  July  12,  1974,  88  Stat.  297,  as  amended.  For 
complete  classification  of  this  Act  to  the  Code,  see 
Short  Title  note  set  out  under  section  621  of  this  title 
and  Tables. 

The  Omnibus  Budget  Reconciliation  Act  of  1990,  re- 
ferred to  in  subsec.  (c)(4)(A),  (18),  is  Pub.  L.  101-508. 


Nov.  5, 1990. 104  Stat.  1388.  For  complete  classification 
of  this  Act  to  the  Code,  see  Tables. 

Codification 

Subsection  (a)  of  this  section,  which  provided  a  par- 
tial table  of  contents  for  this  subchapter  was  omitted 
from  the  Code. 

Pub.  L.  101-508,  §  13101(b),  transferred  section 
257(12)  of  Pub.  L.  99-177.  which  was  classified  to  sec- 
tion 907(12)  of  this  title,  to  subsec.  (c)(21)  of  this  sec- 
tion. 

November  5,  1990,  referred  to  in  subsec.  (c)(17),  was 
in  the  original  "the  date  of  enactment  of  this  Act", 
which  was  translated  as  meaning  the  date  of  enact- 
ment of  Pub.  L.  101-508.  which  enacted  this  section,  to 
reflect  the  probable  intent  of  Congress. 

Amendbaents 

Subsec.  (c)(21).  Pub.  L.  101-508,  §  13101(b).  redesig- 
nated section  907(12)  of  this  title  as  par.  (21). 

Effective  and  Termination  Dates 

Section  275  of  title  II  of  Pub.  L.  99-177,  as  amended 
by  Pub.  L.  100-119,  title  I,  §  106(c),  title  II,  §  210(b). 
Sept.  29.  1987,  101  Stat.  780,  787;  Pub.  L.  101-508,  title 
XIII.  §§  13112(b).  13208(b),  Nov.  5,  1990,  104  Stat. 
1388-608, 1388-619,  provided  that: 
"(a)  In  General.— 

"(1)  Except  as  provided  in  paragraph  (2)  and  in 
subsections  (b)  and  (c),  this  title  and  the  amend- 
ments made  by  this  title  [see  Short  Title  note 
below]  shall  become  effective  on  the  date  of  the  en- 
actment of  this  title  [Dec.  12,  19851  and  shall  apply 
with  respect  to  fiscal  years  beginning  after  Septem- 
ber 30. 1985. 

"(2)(A)  The  amendment  made  by  section  201(a)(2) 
[amending  section  622(2)  of  this  title],  and  the 
amendment  made  by  section  201(b)  [  ( ]  insofar  as  it 
relates  to  subsections  (c),  (f ),  and  (g)  of  section  302 
of  the  Congressional  Budget  Act  of  1974  [section 
633(c),  (f),  and  (g)  of  this  title]  and  to  subsections 
(c).  (d),  and  (g)  of  section  310  of  that  Act  [section 
641(c).  (d),  and  (g)  of  this  title]),  shall  become  effec- 
tive April  15.  1986. 

"(B)  The  amendment  made  by  section  212  [amend- 
ing section  652  of  this  title]  shall  become  effective 
February  1. 1986. 

"(b)  Expiration.— Part  C  of  this  title  [enacting  this 
subchapter],  section  271(b)  of  this  Act  [set  out  as  a 
note  below],  and  sections  1105(f)  and  1106(c)  of  title 
31.  United  States  Code,  shall  expire  September  30. 
1995. 

"(c)  OASDI  Trust  Funds.— The  amendments  made 
by  part  D  [amending  section  911  of  Title  42,  The 
Public  Health  and  V^elfare,  and  enacting  provisions 
set  out  as  a  note  imder  section  911  of  Title  42]  shall 
apply  as  provided  in  such  part." 

[Amendment  of  section  275(b)(2)  of  Pub.  L.  99-177, 
set  out  above,  by  section  13208(b)  of  Pub.  L.  101-508 
could  not  be  executed  because  of  general  amendment 
of  section  275(b)  by  section  13112(b)  of  Pub.  L. 
101-508.] 

Short  Title  of  1990  Amendment 

Section  13001(a)  of  title  XIII  of  Pub.  L.  101-508  pro- 
vided that:  "This  title  [enacting  this  section  and  sec- 
tions 643,  661  to  661f,  665  to  665e,  and  907a  to  907d  of 
this  title,  amending  sections  601,  602,  622,  631  to  637, 
639,  641,  642.  644.  651.  652,  and  901  to  907  of  this  title, 
section  1022  of  Title  15,  Commerce  and  Trade,  sections 
1105,  1341,  and  1342  of  Title  31,  Money  and  Finance, 
and  section  401  of  Title  42,  The  Public  Health  and 
Welfare,  transferring  section  921  of  this  title  to  sec- 
tion 601(g)  of  this  title,  repealing  section  909  of  this 
title,  enacting  provisions  set  out  as  notes  under  this 
section  and  sections  621,  622,  632,  633,  665,  and  902  of 
this  title,  and  amending  provisions  set  out  as  notes 
under  this  section  and  sections  621  and  632  of  this 
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title]  may  be  cited  as  the  'Budget  Enforcement  Act  of 
1990'." 

Short  Title  of  1987  Aicendbcent 

Section  101(b)  of  title  I  of  Pub.  L.  100-119  provided 
that:  "This  title  [enacting  section  908  of  this  title, 
amending  sections  622»  632,  642,  901  to  907,  and  922  of 
this  title  and  section  1105  of  Title  31,  Money  and  Fi- 
nance, enacting  provisions  set  out  as  notes  under  sec- 
tion 1395WW  of  Title  42.  The  PubUc  Health  and  Wel- 
fare, and  amending  provisions  set  out  as  notes  imder 
section  901  of  this  title  and  sections  1320b-8  and 
1395WW  of  Title  42]  may  be  cited  as  the  'Balanced 
Budget  and  Emergency  Deficit  Control  Reaffirmation 
Act  of  1987'." 

Short  Title 

Section  200(a)  of  title  II  of  Pub.  L.  99-177  provided 
that:  "This  title  [enacting  this  chapter  and  sections 
654  to  656  of  this  title,  amending  sections  602,  622,  631 
to  642,  and  651  to  653  of  this  title,  sections  1104  to 
1106  and  1109  of  Title  31,  Money  and  Finance,  and  sec- 
tion 911  of  Title  42,  The  PubUc  Health  and  Welfare, 
repealing  section  661  of  this  title,  enacting  provisions 
set  out  as  notes  under  this  section  and  section  911  of 
Title  42,  and  amending  provisions  set  out  as  a  note 
imder  section  621  of  this  title]  may  be  cited  as  the 
'Balanced  Budget  and  Emergency  Deficit  Control  Act 
of  1985'." 

Waivers  and  Suspensions  in  the  Senate 

Section  271(b)  of  Pub.  L.  99-177,  as  amended  by  Pub. 
L.  100-119,  title  II,  §  211,  Sept.  29,  1987.  101  Stat.  787, 
provided  that:  "Sections  301(i),  302(c),  302(f),  304(b), 
310(d),  310(g),  and  311(a)  of  the  Congressional  Budget 
Act  of  1974  [sections  632(i),  633(c),  633(f),  635(b), 
641(d),  641(g),  and  642(a)  of  this  title]  may  be  waived 
or  suspended  in  the  Senate  only  by  the  affirmative 
vote  of  three-fifths  of  the  Members,  duly  chosen  and 
sworn.  This  subsection  shall  not  apply  to  any  joint  res- 
olution reported  or  discharged  pvirsuant  to  section 
254(a)  of  this  joint  resolution  [section  904(a)  of  this 
title]." 

[For  effective  and  termination  dates  of  section 
271(b)  of  Pub.  L.  99-177,  see  section  275(a)(1),  (b)  of 
Pub.  L.  99-177,  as  amended,  set  out  as  a  note  above.] 

Appeals  of  Rulings 

Section  271(c)  of  Pub.  L.  99-177,  as  added  by  Pub.  L. 
100-119,  title  II,  §  210(a),  Sept.  29,  1987,  101  Stat.  787, 
provided  that:  "An  affirmative  vote  of  three-fifths  of 
the  Members  of  the  Senate,  duly  chosen  and  sworn, 
shall  be  required  in  the  Senate  to  sustain  an  appeal  of 
the  ruling  of  the  Chair  on  a  point  of  order  raised 
under  section  301(i),  302(c),  302(f),  304(b),  306,  310(d), 
310(g),  or  311(a)  of  the  Congressional  Budget  Act  of 
1974  [sections  632(i),  633(c),  633(f),  635(b),  637.  641(d). 
641(g),  or  642(a)  of  this  title]." 

[For  effective  date  of  section  271(c)  of  Pub.  L. 
99-177,  see  section  275(a)(1)  of  Pub.  L,  99-177.  as 
amended,  set  out  as  a  note  above.] 

Exercise  of  Congressional  Rulemaking  Power 

Section  13305  of  title  XIII  of  Pub.  L.  101-508  provid- 
ed that:  "This  title  and  the  amendments  made  by  it 
[see  Short  Title  of  1990  Amendment  note  above]  are 
enacted  by  the  Congress— 

"(1)  as  an  exercise  of  the  rulemaking  power  of  the 
House  of  Representatives  and  the  Senate,  respective- 
ly, and  as  such  they  shall  be  considered  as  a  part  of 
the  rules  of  each  House,  respectively,  or  of  that 
House  to  which  they  specifically  apply,  and  such 
rules  shall  supersede  other  rules  only  to  the  extent 
that  they  are  inconsistent  therewith;  and 

"(2)  with  full  recognition  of  the  constitutional 
right  of  either  House  to  change  such  rules  (so  far  as 
relating  to  such  House)  at  any  time,  in  the  same 
manner,  and  to  the  same  extent  as  in  the  case  of  any 
other  rule  of  such  House." 


Section  213  of  Pub.  L.  100-119  provided  that:  "This 
Act  and  the  amendments  made  by  this  Act  [enacting 
sections  908  and  909  of  this  title,  amending  sections 
622,  632,  635,  636,  642.  683,  684,  687,  901  to  907,  and  922 
of  this  title  and  sections  1105  and  3101  of  Title  31. 
Money  and  Finance,  enacting  provisions  set  out  as 
notes  under  sections  602,  621,  686,  and  901  of  this  title 
and  section  1395ww  of  Title  42,  The  Public  Health  and 
Welfare,  amending  provisions  set  out  as  notes  under 
section  901  of  this  title  and  sections  1320b-8  and 
1395WW  of  Title  42,  and  repealing  provisions  set  out  as 
a  note  under  section  653  of  this  title],  other  than 
those  relating  to  the  activities  of  the  executive  and  ju- 
dicial branches  of  the  Government,  are  enacted  by 
Congress— 

"(1)  as  an  exercise  of  the  rulemaking  power  of  the 
House  of  Representatives  and  the  Senate,  respective- 
ly, and  as  such  they  shall  be  considered  as  part  of 
the  rules  of  each  House,  respectively,  or  of  that 
House  to  which  they  specifically  apply,  and  such 
rules  shall  supersede  other  rules  only  to  the  extent 
that  they  are  inconsistent  therewith;  and 

"(2)  with  full  recognition  of  the  constitutional 
right  of  either  House  to  change  such  rules  (so  far  as 
relating  to  such  House)  at  any  time,  in  the  same 
manner  and  to  the  same  extent  as  in  the  case  of  any 
other  rule  of  such  House." 

Section  271(d),  formerly  section  271(c).  of  Pub.  L. 
99-177.  as  redesignated  by  Pub.  L.  100-119.  title  II, 
§  210(a),  Sept.  29.  1987,  101  Stat.  787,  provided  that: 
"The  provisions  of  this  title  [see  Short  Title  note 
above],  other  than  those  relating  to  the  activities  of 
the  executive  and  judicial  branches  of  the  Govern- 
ment, are  enacted  by  the  Congress— 

"(1)  as  an  exercise  of  the  rulemaking  power  of  the 
House  of  Representatives  and  the  Senate,  respective- 
ly, and  as  such  they  shall  be  considered  as  part  of 
the  rules  of  each  House,  respectively,  or  of  that 
House  to  which  they  specifically  apply,  and  such 
rules  shall  supersede  other  rules  only  to  the  extent 
that  they  are  inconsistent  therewith;  and 

"(2)  with  full  recognition  of  the  constitutional 
right  of  either  House  to  change  such  rules  (so  far  as 
relating  to  such  House)  at  any  time,  in  the  same 
manner  and  to  the  same  extent  as  in  the  case  of  any 
other  rule  of  such  House." 

Restoration  of  Trust  Fund  Investments;  Funds 
Borrowed  or  Not  Invested  During  Delays  in 
Raising  Public  Debt  Limit 

For  provisions  restoring  various  trust  and  retirement 
funds  administered  by  the  Secretary  of  the  Treasury 
to  the  position  in  which  they  would  have  been  if  debt 
limit  increases  had  been  delayed,  including  transfer- 
ring amounts  to  the  funds  to  compensate  those  funds 
for  current  and  prospective  losses  arising  from  prema- 
ture redemption  of  some  long  term  securities  when 
the  debt  limit  was  reached,  see  notes  set  out  under  sec- 
tion 3101  of  Title  31,  Money  and  Finance. 

Act  Referred  to  in  Other  Sections 

The  Balanced  Budget  and  Emergency  Deficit  Con- 
trol Act  of  1985  (see  Short  Title  note  above)  is  re- 
ferred to  in  sections  665,  665e  of  this  title;  title  7  sec- 
tion  1446;  title  12  section  2250;  title  22  section  3751; 
title  31  section  1105;  title  38  section  113;  title  39  sec- 
tion 2009a;  title  42  section  11303;  title  48  section 
1469a-l. 

§  901.  Enforcing  discretionary  spending  limits 

(a)  Fiscal  years  1991-1995  enforcement 

(1)  Sequestration 

Within  15  calendar  days  after  Congress  ad- 
journs to  end  a  session  and  on  the  same  day 
as  a  sequestration  (if  any)  under  section  902 
of  this  title  and  section  903  of  this  title,  there 
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shall  be  a  sequestration  to  eliminate  a  budget- 
year  breach,  if  any,  within  any  category. 

(2)  Eliminating  a  breacli 

Each  non-exempt  account  within  a  category 
shall  be  reduced  by  a  dollar  amoimt  calculat- 
ed by  multiplying  the  baseline  level  of  seques- 
trable budgetary  resources  in  that  account  at 
that  time  by  the  uniform  percentage  neces- 
sary to  eliminate  a  breach  within  that  catego- 
ry; except  that  the  health  programs  set  forth 
in  section  906(e)  of  this  title  shall  not  be  re- 
duced by  more  than  2  percent  and  the  imi- 
f  orm  percent  applicable  to  all  other  programs 
imder  this  paragraph  shall  be  increased  (if 
necessary)  to  a  level  sufficient  to  eliminate 
that  breach.  If,  within  a  category,  the  discre- 
tionary spending  limits  for  both  new  budget 
authority  and  outlays  are  breached,  the  uni- 
form percentage  shall  be  calculated  by— 

(A)  first,  calculating  the  uniform  percent- 
age necessary  to  eliminate  the  breach  in 
new  budget  authority,  and 

(B)  second,  if  any  breach  in  outlays  re- 
mains, increasing  the  imif  orm  percentage  to 
a  level  sufficient  to  eliminate  that  breach. 

(3)  Military  personnel 

If  the  President  uses  the  authority  to 
exempt  any  military  personnel  from  seques- 
tration under  section  905(h)  of  this  title,  each 
account  within  subfunctional  category  051 
(other  than  those  military  personnel  accounts 
for  which  the  authority  provided  under  sec- 
tion 905(h)  of  this  title  has  been  exercised) 
shall  be  further  reduced  by  a  dollar  amount 
calculated  by  multiplying  the  enacted  level  of 
non-exempt  budgetary  resources  in  that  ac- 
count at  that  time  by  the  uniform  percentage 
necessary  to  offset  the  total  dollar  amount  by 
which  outlays  are  not  reduced  in  military  per- 
sonnel accounts  by  reason  of  the  use  of  such 
authority. 

(4)  Part-year  appropriations 

If,  on  the  date  specified  in  paragraph  (1), 
there  is  in  effect  an  Act  making  or  continuing 
appropriations  for  part  of  a  fiscal  year  for 
any  budget  account,  then  the  dollar  seques- 
tration calculated  for  that  account  imder 
paragraphs  (2)  and  (3)  shall  be  subtracted 
from— 

(A)  the  annualize!  amount  otherwise 
available  by  law  in  that  account  under  that 
or  a  subsequent  part-year  appropriation; 
and 

(B)  when  a  full-year  appropriation  for 
that  accoimt  is  enacted,  from  the  amount 
otherwise  provided  by  the  full-year  appro- 
priation. 

(5)  Look-back 

If,  after  June  30,  an  appropriation  for  the 
fiscal  year  in  progress  is  enacted  that  causes  a 
breach  within  a  category  for  that  year  (after 
taking  into  accoimt  any  sequestration  of 
amounts  within  that  category),  the  discre- 
tionary spending  limits  for  that  category  for 
the  next  fiscal  year  shall  be  reduced  by  the 
amoimt  or  amounts  of  that  breach. 

(6)  Within-session  sequestration 

If  an  appropriation  for  a  fiscal  year  in 
progress  is  enacted  (after  Congress  adjourns 


to  end  the  session  for  that  budget  year  and 
before  July  1  of  that  fiscal  year)  that  causes  a 
breach  within  a  category  for  that  year  (after 
taking  into  accoimt  any  prior  sequestration  of 
amounts  within  that  category),  15  days  later 
there  shall  be  a  sequestration  to  eliminate 
that  breach  within  that  category  following 
the  procedures  set  forth  in  paragraphs  (2) 
through  (4). 

(7)  0MB  estimates 

As  soon  as  practicable  after  Congress  com- 
pletes action  on  any  discretionary  appropria- 
tion, CBO,  after  consultation  with  the  Com- 
mittees on  the  Budget  of  the  House  of  Repre- 
sentatives and  the  Senate,  shall  provide  OMB 
with  an  estimate  of  the  amount  of  discretion- 
ary new  budget  authority  and  outlays  for  the 
current  year  (if  any)  and  the  budget  year  pro- 
vided by  that  legislation.  Within  5  calendar 
days  after  the  enactment  of  any  discretionary 
appropriation,  OMB  shall  transmit  a  report 
to  the  House  of  Representatives  and  to  the 
Senate  containing  the  CBO  estimate  of  that 
legislation,  an  OMB  estimate  of  the  amoimt 
of  discretionary  new  budget  authority  and 
outlays  for  the  current  year  (if  any)  and  the 
budget  year  provided  by  that  legislation,  and 
an  explanation  of  any  difference  between  the 
two  estimates.  For  purposes  of  this  para- 
graph, amounts  provided  by  annual  appro- 
priations shall  include  any  new  budget  au- 
thority and  outlays  for  those  years  in  ac- 
counts for  which  funding  is  provided  in  that 
legislation  that  result  from  previously  en- 
acted legislation.  Those  OMB  estimates  shall 
be  made  using  current  economic  and  techni- 
cal assumptions.  OMB  shall  use  the  OMB  es- 
timates transmitted  to  the  Congress  under 
this  paragraph  for  the  purposes  of  this  sub- 
section. OMB  and  CBO  shall  prepare  esti- 
mates under  this  paragraph  in  conformance 
with  scorekeeping  guidelines  determined 
after  consultation  among  the  House  and 
Senate  Committees  on  the  Budget,  CBO,  and 
OMB. 

(b)  Adijustments  to  discretionary  spending  limits 

(1)  When  the  President  submits  the  budget 
under  section  1105(a)  of  title  31  for  budget  year 
1992,  1993,  1994,  or  1995  (except  as  otherwise 
indicated),  OMB  shall  calculate  (in  the  order 
set  forth  below),  and  the  budget  shall  include, 
adjustments  to  discretionary  spending  limits 
(and  those  limits  as  cumulatively  adjusted)  for 
the  budget  year  and  each  outyear  through  1995 
to  reflect  the  following: 

(A)  Changes  in  concepts  and  definitions 

The  adjustments  produced  by  the  amend- 
ments made  by  title  XIII  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990  or  by  any 
other  changes  in  concepts  and  definitions 
shall  equal  the  baseline  levels  of  new  budget 
authority  and  outlays  using  up-to-date  con- 
cepts and  definitions  minus  those  levels  using 
the  concepts  and  definitions  in  effect  before 
such  changes.  Such  other  changes  in  concepts 
and  definitions  may  only  be  made  in  consulta- 
tion with  the  Committees  on  Appropriations, 
the    Budget,    Government    Operations,    and 
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Governmental  Affairs  of  the  House  of  Repre- 
sentatives and  Senate. 

(B)  Changes  in  inflation 

(i)  For  a  budget  submitted  for  budget  year 
1992, 1993,  1994,  or  1995,  the  adjustments  pro- 
duced by  changes  in  inflation  shall  equal  the 
levels  of  discretionary  new  budget  authority 
and  outlays  in  the  baseline  (calculated  using 
current  estimates)  subtracted  from  those 
levels  in  that  baseline  recalculated  with  the 
baseline  inflators  for  the  budget  year  only, 
multiplied  by  the  inflation  adjustment  factor 
computed  imder  clause  (ii). 

(ii)  For  a  budget  year  the  inflation  adjust- 
ment factor  shall  equal  the  ratio  between  the 
level  of  year-over-year  inflation  measured  for 
the  fiscal  year  most  recently  completed  and 
the  applicable  estimated  level  for  that  year 
set  forth  below: 

For  1990,  1.041 

For  1991,  1.052 

For  1992,  1.041 

For  1993,  1.033 

Inflation  shall  be  measured  by  the  average  of 
the  estimated  gross  national  product  implicit 
price  deflator  index  for  a  fiscal  year  divided 
by  the  average  index  for  the  prior  fiscal  year. 

(€)  Credit  reestimates 

For  a  budget  submitted  for  fiscal  year  1993 
or  1994,  the  adjustments  produced  by  reesti- 
mates to  costs  of  Federal  credit  programs 
shall  be,  for  any  such  program,  a  current  esti- 
mate of  new  budget  authority  and  outlays  as- 
sociated with  a  baseline  projection  of  the 
prior  year's  gross  loan  level  for  that  program 
minus  the  baseline  projection  of  the  prior 
year's  new^  budget  authority  and  associated 
outlays  for  that  program. 

(2)  When  OMB  submits  a  sequestration 
report  under  section  904(g)  or  (h)  of  this  title 
for  fiscal  year  1991,  1992,  1993,  1994,  or  1995 
(except  as  otherwise  indicated),  OMB  shall  cal- 
culate (in  the  order  set  forth  below),  and  the 
sequestration  report,  and  subsequent  budgets 
submitted  by  the  President  under  section 
1105(a)  of  title  31,  shall  include,  adjustments  to 
discretionary  spending  limits  (and  those  limits 
as  adjusted)  for  the  fiscal  year  and  each  suc- 
ceeding year  through  1995,  as  follows: 

(A)  IRS  funding 

To  the  extent  that  appropriations  are  en- 
acted that  provide  additional  new  budget  au- 
thority or  result  in  additional  outlays  (as 
compared  with  the  CBO  baseline  constructed 
in  June  1990)  for  the  Internal  Revenue  Serv- 
ice compliance  initiative  in  any  fiscal  year, 
the  adjustments  for  that  year  shall  be  those 
amounts,  but  shall  not  exceed  the  amounts 
set  forth  below— 

(i)  for  fiscal  year  1991,  $191,000,000  in  new 

budget  authority  and  $183,000,000  in  out- 

lavs* 
(ii)  for  fiscal  year  1992.  $172,000,000  in 

new  budget  authority  and  $169,000,000  in 

outlays; 
(iii)  for  fiscal  year  1993,  $183,000,000  in 

new  budget  authority  and  $179,000,000  in 

outlays; 


(iv)  for  fiscal  year  1994,  $187,000,000  in 
new  budget  authority  and  $183,000,000  in 
outlays;  and 

(V)  for  fiscal  year  1995,  $188,000,000  in 
new  budget  authority  and  $184,000,000  in 
outlays;  and 

the  prior-year  outlays  resulting  from  these 
appropriations  of  budget  authority. 

(B)  Debt  forgiveness 

If,  in  calendar  year  1990  or  1991,  an  appro- 
priation is  enacted  that  forgives  the  Arab  Re- 
public of  Egypt's  foreign  military  sales  in- 
debtedness to  the  United  States  and  any  part 
of  the  Government  of  Poland's  indebtedness 
to  the  United  States,  the  adjustment  shall  be 
the  estimated  costs  (in  new  budget  authority 
and  outlays,  in  all  years)  of  that  forgiveness, 

(C)  IMF  funding 

If,  in  fiscal  year  1991,  1992,  1993,  1994,  or 
1995  an  appropriation  is  enacted  to  provide  to 
the  International  Monetary  Fund  the  dollar 
equivalent,  in  terms  of  Special  Drawing 
Rights,  of  the  increase  in  the  United  States 
quota  as  part  of  the  International  Monetary 
Fund  Ninth  General  Review  of  Quotas,  the 
adjustment  shall  be  the  amount  provided  by 
that  appropriation. 

(D)  Emergency  appropriations 

(!)  If,  for  fiscal  year  1991,  1992,  1993,  1994. 
or  1995,  appropriations  for  discretionary  ac- 
counts are  enacted  that  the  President  desig- 
nates as  emergency  requirements  and  that 
the  Congress  so  designates  in  statute,  the  ad- 
justment  shall  be  the  total  of  such  appropria- 
tions in  discretionary  accounts  designated  as 
emergency  requirements  and  the  outlays 
flowing  in  all  years  from  such  appropriations, 

(ii)  The  costs  for  operation  Desert  Shield 
are  to  be  treated  as  emergency  funding  re- 
quirements not  subject  to  the  defense  spend- 
ing limits.  Funding  for  Desert  Shield  will  be 
provided  through  the  normal  legislative  proc- 
ess. Desert  Shield  costs  should  be  accommo- 
dated through  Allied  burden-sharing,  subse- 
quent appropriation  Acts,  and  if  the  Presi- 
dent so  chooses,  through  offsets  within  other 
defense  accounts.  Emergency  Desert  Shield 
costs  mean  those  incremental  costs  associated 
with  the  increase  in  operations  in  the  Middle 
East  and  do  not  include  costs  that  would  be 
experienced  by  the  Department  of  Defense  as 
part  of  its  normal  operations  absent  Oper- 
ation Desert  Shield. 

(E)  Special  allowance  for  discretionary  new  budget 
authority 

(i)  For  each  of  fiscal  years  1992  and  1993. 
the  adjustment  for  the  domestic  category  in 
each  year  shall  be  an  amount  equal  to  0.1  per- 
cent of  the  sum  of  the  adjusted  discretionary 
spending  limits  on  new  budget  authority  for 
all  categories  for  fiscal  years  1991,  1992,  and 
1993  (cumulatively),  together  with  outlays  as- 
sociated therewith  (calculated  at  the  compos- 
ite outlay  rate  for  the  domestic  category); 

(ii)  for  each  of  fiscal  years  1992  and  1993. 
the  adjustment  for  the  international  category 
in  each  year  shall  be  an  amount  equal  to 
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0.079  percent  of  the  sum  of  the  adjusted  dis- 
cretionary spending  limits  on  new  budget  au- 
thority for  all  categories  for  fiscal  years  1991, 
1992,  and  1993  (cumulatively),  together  with 
outlays  associated  therewith  (calculated  at 
the  composite  outlay  rate  for  the  internation- 
al category);  and 

(iii)  if,  for  fiscal  years  1992  and  1993,  the 
amoimt  of  new  budget  authority  provided  in 
appropriation  Acts  exceeds  the  discretionary 
spending  limit  on  new  budget  authority  for 
any  category  due  to  technical  estimates  made 
by  the  Director  of  the  Office  of  Management 
and  Budget,  the  adjustment  is  the  amoimt  of 
the  excess,  but  not  to  exceed  an  amoimt  (for 
1992  and  1993  together)  equal  to  0.042  per- 
cent of  the  sum  of  the  adjusted  discretionary 
limits  on  new  budget  authority  for  all  catego- 
ries for  fiscal  years  1991,  1992,  and  1993 
(cumulatively). 

(F)  Special  outlay  allowance 

If  in  any  fiscal  year  outlays  for  a  category 
exceed  the  discretionary  spending  limit  for 
that  category  but  new  budget  authority  does 
not  exceed  its  limit  for  that  category  (after 
application  of  the  first  step  of  a  sequestration 
described  in  subsection  (a)(2)  of  this  section, 
if  necessary),  the  adjustment  in  outlays  is  the 
amount  of  the  excess,  but  not  to  exceed 
$2,500,000,000  in  the  defense  category, 
$1,500,000,000  in  the  international  category, 
or  $2,500,000,000  in  the  domestic  category  (as 
applicable)  in  fiscal  year  1991,  1992,  or  1993, 
and  not  to  exceed  $6,500,000,000  in  fiscal  year 
1994  or  1995  less  any  of  the  outlay  adjust- 
ments made  under  subparagraph  (E)  for  a 
category  for  a  fiscal  year. 

(As  amended  Pub.  L.  101-508,  title  XIII, 
§  13101(a),  (e)(2),  Nov.  5,  1990,  104  Stat. 
1388-577,  1388-593.) 

Termination  of  Section 

For  termination  of  section  by  section 
275ib)  of  Pub,  L.  99-177,  as  amended,  see  Ef- 
fective and  Termination  Dates  note  set  out 
under  section  900  of  this  title. 

References  in  Text 

The  Omnibus  Budget  Reconciliation  Act  of  1990,  re- 
ferred to  in  subsec.  (b)(1)(A).  is  Pub.  L.  101-508.  Nov. 
5.  1990.  104  Stat.  1388.  Title  XIII  of  the  Act  is  known 
as  the  Budget  Enforcement  Act  of  1990.  For  complete 
classification  of  title  XIII  to  the  Code,  see  Short  Title 
of  1990  Amendment  note  set  out  imder  section  900  of 
this  title  and  Tables. 

Codification 

Pub.  L.  101-508.  §  13101(e)(2).  redesignated  former 
subsec.  (a)(6)(I)  of  this  section  as  section  257(e)  of 
Pub.  L.  99-177.  which  is  classified  to  section  907(e)  of 
this  title. 

Amendbients 

1990— Pub.  L.  101-508.  §  13101(a),  amended  section 
generally,  substituting  subsecs.  (a)  and  (b)  relating  to 
enforcement  of  discretionary  spending  limits  for 
former  subsecs.  (a)  to  (e)  relating  to  reporting  of 
excess  deficits. 

Subsec.  (a)(6)(I).  Pub.  L.  101-508.  §  13101(e)(2).  re- 
designated subsec.  (a)(6)(I)  of  this  section  as  section 
907(e)  of  this  title. 


Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  665,  665b,  665e, 
900,  902.  903,  904,  905,  908,  922  of  this  title;  title  16  sec- 
tion 556c;  title  38  section  113;  title  39  section  2009a; 
title  42  section  5203;  title  43  section  1474a. 

§  902.  Enforcing  pay-as-you-go 

(a)  Fiscal  years  1992-1995  enforcement 

The  purpose  of  this  section  is  to  assure  that 
any  legislation  (enacted  after  November  5, 
1990)  affecting  direct  spending  or  receipts  that 
increases  the  deficit  in  any  fiscal  year  covered 
by  this  Act  will  trigger  an  offsetting  sequestra- 
tion. 

(b)  Sequestration;  look-back 

Within  15  calendar  days  after  Congress  ad- 
journs to  end  a  session  (other  than  of  the  One 
Hundred  First  Congress)  and  on  the  same  day 
as  a  sequestration  (if  any)  under  section  901  of 
this  title  and  section  903  of  this  title,  there 
shall  be  a  sequestration  to  offset  the  amoimt  of 
any  net  deficit  increase  in  that  fiscal  year  and 
the  prior  fiscal  year  caused  by  all  direct  spend- 
ing and  receipts  legislation  enacted  after  No- 
vember 5,  1990  (after  adjusting  for  any  prior  se- 
questration as  provided  by  paragraph  (2)). 
OMB  shall  calculate  the  amoimt  of  deficit  in- 
crease, if  any,  in  those  fiscal  years  by  adding— 

(1)  all  applicable  estimates  of  direct  spend- 
ing and  receipts  legislation  transmitted  under 
subsection  (d)  of  this  section  applicable  to 
those  fiscal  years,  other  than  any  amounts  in- 
cluded in  such  estimates  resulting  f  rom— 

(A)  full  funding  of,  and  continuation  of, 
the  deposit  insurance  guarantee  commit- 
ment in  effect  on  November  5, 1990,  and 

(B)  emergency  provisions  as  designated 
under  subsection  (e)  of  this  section;  and 

(2)  the  estimated  amoimt  of  savings  in 
direct  spending  programs  applicable  to  those 
fiscal  years  resulting  from  the  prior  year's  se- 
questration under  this  section  or  section  903 
of  this  title,  if  any  (except  for  any  amounts 
sequestered  as  a  result  of  a  net  deficit  in- 
crease in  the  fiscal  year  immediately  preced- 
ing the  prior  fiscal  year),  as  published  in 
OMB's  end-of -session  sequestration  report  for 
that  prior  year. 

(c)  Eliminating  a  deficit  increase 

(1)  The  amoimt  required  to  be  sequestered  in 
a  fiscal  year  under  subsection  (b)  of  this  section 
shall  be  obtained  from  non-exempt  direct 
spending  accounts  from  actions  taken  in  the 
following  order: 

(A)  First 

All  reductions  in  automatic  spending  in- 
creases specified  in  section  906(a)  of  this  title 
shall  be  made. 

(B)  Second 

If  additional  reductions  in  direct  spending 
accounts  are  required  to  be  made,  the  maxi- 
mum reductions  permissible  under  sections 
906(b)  of  this  title  (guaranteed  student  loans) 
and  906(c)  of  this  title  (foster  care  and  adop- 
tion assistance)  shall  be  made. 
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(C)  Third 

(i)  If  additional  reductions  in  direct  spend- 
ing accounts  are  required  to  be  made,  each  re- 
maining non-exempt  db*ect  spending  account 
shan  be  reduced  by  the  miiform  percentage 
necessary  to  make  the  reductions  in  direct 
spen^ng  required  by  paragraph  (1);  except 
that  the  mecieare  prc^graais  specified  in  sec- 
tion d§6(d)  of  this  t^le  shall  not  be  reduced 
by  more  than  4  percent  and  the  uniform  per- 
centage i^pMeable  to  aM  other  eirect  spend- 
ing programs  under  this  paragraph  sliitU  be 
increased  (if  necessary)  to  a  level  sufficient  to 
achieve  the  required  reduction  in  direct 
spending. 

(ii)  For  purposes  of  determining  reductions 
under  clause  (i),  outlay  reductions  (as  a  result 
of  sequestration  of  Commodity  Credit  Corpo- 
ration commodity  price  support  contracts  in 
the  fiscal  year  of  a  sequestration)  that  would 
occur  in  the  following  fiscal  year  shall  be 
credited  as  outlay  reductions  in  the  fiscal 
year  of  the  sequestration. 

(2)  For  purposes  of  this  subsection,  accounts 
shall  be  assumed  to  be  at  the  level  in  the  base- 
line. 

(d)  OAfB  estimates 

As  soon  as  practicable  after  Congress  com- 
pletes action  on  any  direct  spending  or  receipts 
legislation  enacted  after  November  5,  1990, 
after  consultation  with  the  Committees  on  the 
Budget  of  the  House  of  Representatives  and 
the  Senate,  CBO  shall  provide  OMB  with  an  es- 
timate of  the  amount  of  change  in  outlays  or 
receipts,  as  the  case  may  be,  in  each  fiscal  year 
through  fiscal  year  1995  resulting  from  that 
l^islation.  Withto  5  catenc^ur  cteiys  after  the  en- 
actment c^  any  direct  i^i^ending  or  receipts  legis- 
lation enacted  after  November  5,  1990,  OMB 
shall  transmit  a  report  to  the  House  of  Repre- 
sentatives and  to  the  Senate  containing  such 
CBO  estimate  of  that  legislation,  an  OMB  esti- 
mate of  the  amount  of  change  in  outlays  or  re- 
ceipts, as  the  case  may  be,  in  each  fiscal  year 
through  fiscal  year  1995  resulting  from  that 
legiskttion,  and  an  explanation  of  any  differ- 
ence between  the  two  estimates.  Those  OMB 
estimates  shall  be  made  using  current  economic 
and  technical  assimaptions.  OMB  and  CBO 
shall  prepare  estimates  under  this  paragraph  in 
conformance  with  scorekeeping  guidelines  de- 
termined after  consultation  among  the  House 
and  Senate  Committees  on  the  Budget,  CBO, 
and  OMB. 

(«)  EmeiieRcy  legiskiii«n 

If,  for  fiscal  year  1991,  1992,  1993,  1994,  or 
1995,  a  j^rovli^km  of  ^reet  i^pencMng  or  receipts 
legblfttlcm  is  enacted  that  the  President  desig- 
nates as  an  emergeticy  requ^^nent  and  that 
the  C&ne;reas  so  deiE^iimtes  in  statute,  the 
lonoimts  of  new  biidget  authority,  out^ys,  and 
receipt  ki  aH  fiscal  yei^rs  t]:nrough  19ii  result- 
ing from  that  wrowiakm  shall  be  designated  as 
an  emeig^Msy  re^^i^^mt^^it  in  the  reports  re- 
quired under  c^bseetion  (d)  of  this  section. 

(As    amended    Pub.    L.    101-508,    title    XIII, 
S  13101(a),  Nov.  5, 1990, 104  Stat.  1388-581.) 


Termination  of  Section 

For  termination  of  section  by  section 
275ib)  of  Pub.  L.  99-177,  as  amended,  see  Ef- 
fective and  Termination  Dates  note  set  out 
under  section  9&€  of  this  title. 

References  in  Text 

This  Act,  referred  to  in  siibsee.  (a),  means  Pub.  L. 
99-177,  Dec.  12, 1985,  99  Slat.  1937,  as  amended,  wkich 
enacted  this  chapter  and  secti<His  654  to  S56  of  this 
title,  i^ei^ted  seeti^s  992,  922,  631  to  642,  and  651  to 
653  of  this  title,  sections  1164  to  1196,  1169,  said  3161 
of  Title  31,  Money  and  FiimnGe,  and  secti^i  911  of 
Title  42,  The  Public  Heatth  and  Welfare,  repealed  sec- 
tion 661  of  this  title,  ^lacted  ^roviitons  set  out  as 
notes  under  section  990  of  this  title  and  section  911  of 
Title  42,  and  amended  provisions  set  out  as  a  note 
under  section  621  of  this  title.  For  complete  classifica- 
tion of  this  Act  to  the  Code,  see  Tables. 

Codification 

November  5, 1990,  referred  to  in  subsecs.  (a),  (b),  and 
(d),  was  in  the  original  "the  date  of  enactment  of  this 
section",  which  was  translated  as  meaning  the  date  of 
enactment  of  Pub.  L.  101-508,  which  amended  this  sec- 
tion generally,  to  reflect  the  iH*obable  intent  of  Con- 


Amendments 

1990— Pub.  L.  101-508  amended  section  generally, 
substituting  subsecs.  (a)  to  (e)  relating  to  enforcement 
of  pay-as-you-go  for  former  subsecs.  (a)  to  (g)  relating 
to  Presidential  order. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  665,  665e,  900. 
901,  903,  904,  906,  907d,  908,  922  of  this  title;  title  7  sec- 
tion 1446;  title  16  sections  3834,  3837d,  3839c;  title  31 
section  1341;  title  39  section  2999a. 

§  903.  Enforcing  deficit  targets 

(a)  Sequestration 

Within  15  calendar  days  after  Congress  ad- 
journs to  end  a  session  (other  than  of  the  One 
Hundred  First  Cimgress)  and  on  the  same  day 
as  a  sequestration  (if  any)  under  section  901  of 
this  title  and  section  902  of  this  title,  but  after 
any  sequestration  required  by  section  901  of 
this  title  (enforcing  discretionary  spending 
limits)  or  section  902  of  this  title  (enforcing 
pay-as-you-go),  there  shall  be  a  sequestration  to 
eliminate  the  excess  deficit  (if  any  remains)  if 
it  exceeds  the  margin. 

(b)  Excess  defieit;  margin 

The  excess  deficit  is,  if  greater  than  zero,  the 
estimated  deficit  for  the  budget  year,  minus— 

(1)  the  HMkximimi  def^t  aBftOimt  for  that 
year; 

(2)  the  amounts  for  that  year  designated  as 
emergency  cBrect  s&em^^^ng  or  rec^pts  legiski- 
ticm  under  section  90^e)  of  this  title;  and 

(3)  for  any  fiscal  year  hi  whk^h  Uiere  is  not 
a  full  adjustment  for  techn^»i  and  econcmiic 
reesthitf^^es,  the  deposit  insurant  reestimate 
for  that  year,  if  aay,  calculated  under  subsec- 
ti<»i  (h)  of  thks  secti^i. 

The  ''margin"  for  fiscal  year  1992  or  1993  is 
zero  and  for  fiscal  year  1994  or  1995  is 
$15,000,000,000. 
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(c)  Dividiiig  sequestration 

To  eliminate  the  excess  deficit  M  a  budget 
year,  half  of  the  re<s^iired  outlay  reductions 
shall  be  obtali^d  fr^n  nim-exempt  defense  ac- 
counts (accounts  designated  as  fu^eti^^  950  in 
the  President's  fiscal  year  1991  budget  submis- 
sicm)  and  half  from  ncm-exeo^t,  non-defense 
accounts  (all  other  non-exempt  accounts). 

Each  n&n-exempt  defense  account  shall  be  re- 
€k>eed  by  a  dollar  i^^imt  calculated  by  multi- 
plying the  tevel  of  sequestrable  bu^etary  re- 
sources in  that  accotmt  at  that  time  by  the  tri- 
form percentage  necessary  to  carry  out  subsec- 
tion (c)  of  this  section,  except  that,  if  any  mili- 
tary personnel  are  exempt,  adjustments  shall 
be  made  imder  the  procedure  set  forth  in  sec- 
tion 901(a)(3)  of  this  title. 

(e)  Non-defense 

Actions  to  reduce  non-defense  accoimts  shall 
be  taken  in  the  following  order: 

(1)  First 

All  reductions  in  automatic  spending  in- 
creases under  section  906(a)  of  this  title  shall 
be  made. 

(2)  Second 

If  additional  reductions  in  non-defense  ac- 
counts are  required  to  be  made,  the  maximum 
reduction  permissible  under  sections  906(b)  of 
this  title  (guaranteed  student  loans)  and 
906(c)  of  this  title  (foster  care  and  adoption 
assistance)  shall  be  made. 

(3)  Third 

(A)  If  additional  reductions  in  non-defense 
accounts  are  required  to  be  made,  each  re- 
maining non-exempt,  non-defense  accoimt 
shall  be  reduced  by  the  uniform  percentage 
necessary  to  make  the  reductions  in  non-de- 
fense outlays  required  by  subsection  (c)  of 
this  section,  except  that— 

(i)  the  medicare  program  specified  in  sec- 
tion 906(d)  of  this  title  shall  not  be  reduced 
by  more  than  2  percent  in  total  including 
any  reduction  of  less  than  2  percent  made 
rnider  section  902  of  this  title  or,  if  it  has 
been  reduced  by  2  percent  or  more  under 
section  902  of  this  title,  it  may  not  be  fur- 
ther reduced  under  this  section;  and 

(ii)  the  health  programs  set  forth  in  sec- 
ticm  906(e)  of  this  title  shaU  not  be  reduced 
by  more  than  2  percent  in  tc^al  (including 
any  reduction  made  under  section  901  of 
this  title), 

and  the  uniform  percent  applteable  to  all 
other  programs  under  this  subsection  shall  be 
im^^ased  (if  necessary)  to  a  level  sufficient  to 
achieve  the  required  reduction  in  non-def^ise 
outlays. 

(B)  For  piuposes  of  determJnii^  redueticms 
imder  sulq^i^^agraph  (A),  outlay  reduction  (as 
a  result  of  sequestration  of  CcMximodity  Crec^t 
Corporation  c€»ximo^ty  price  si^port  con- 
tracts M  the  fiscal  year  of  a  sequestration) 
that  wouM  occur  in  the  following  fiscal  year 
shall  be  credited  as  outlay  reductions  in  the 
fiscal  year  of  the  sequestration. 


(f)  BaseUne  assumptions;  part-year  appropriations 

(1)  Bullet  assumptions 

For  purposes  of  subsections  (b),  (c),  (d),  and 
(e)  of  this  section,  accounts  shall  be  assumed 
to  be  at  the  level  in  the  baseline  minus  any 
reductions  required  to  be  made  un^r  sections 
901  and  902  of  this  title. 

(2)  Part-year  an»roprki^ns 

If,  on  the  date  specified  in  subsection  (a)  of 
this  section,  there  Is  ki  effect  an  Act  Bftaking 
or  continuing  apprc^riatimis  for  piyrt  of  a 
fiscal  year  for  any  non-exempt  budget  ac- 
count, then  the  (tollar  sequestration  cs^ulat- 
ed  for  that  account  imder  subsection  (d)  or 
(e)  of  this  section,  as  applicable,  shall  be  sub- 
tracted f rom— 

(A)  the  annualized  amoimt  otherwise 
available  by  law  in  that  accoimt  under  that 
or  a  subsequent  part-year  appropriation; 
and 

(B)  when  a  full-year  appropriation  for 
that  accoimt  is  enacted,  from  the  amoimt 
otherwise  provided  by  the  full-year  appro- 
priation; except  that  the  amount  to  be  se- 
questered from  that  account  shall  be  re- 
duced (but  not  below  zero)  by  the  savings 
achieved  by  that  appropriation  when  the 
enacted  amount  is  less  than  the  baseline  for 
that  account. 

(g)  A4jttstments  to  maximum  deficit  amounts 
(1)  Adiiustments 

(A)  When  the  President  submits  the 
budget  for  fiscal  year  1992,  the  maximum 
deficit  amounts  for  fiscal  years  1992,  1993, 
1994,  and  1995  shall  be  adjusted  to  reflect 
up-to-date  reestimates  of  economk;  and 
technical  assumptions  and  any  changes  in 
concepts  or  definitions.  When  the  President 
submits  the  budget  for  fiscal  year  1993,  the 
maximum  deficit  amounts  for  fiscal  years 
1993,  1994,  and  1995  shall  be  further  adjust- 
ed to  reflect  up-to-date  reestimates  of  eco- 
nomic and  technical  assumptions  and  any 
changes  in  concepts  or  definitions. 

(B)  When  submitting  the  budget  for  fiscal 
year  1994,  the  President  may  choose  to 
adjust  the  maximum  deficit  amounts  for 
fiscal  years  1994  and  1995  to  reflect  up-to- 
date  reestimates  of  economic  and  technical 
assumptions.  If  the  Presid^it  chooses  to 
adjust  the  maximum  ^ficit  amount  when 
submitting  the  fiscal  year  1994  budget,  the 
President  may  choose  to  invoke  the  same 
adjustment  procedure  when  submitting  the 
budget  for  fiscal  year  1995.  In  each  case, 
the  President  must  choose  between  B^kkkig 
no  adjustment  or  the  f ^  ad^tment  de- 
scribed in  paragraph  (2).  If  the  President 
chooses  to  make  that  full  adjui^ment,  then 
those  procediH^s  for  ac^ustkig  discretionary 
spend^  limits  described  in  sections 
901(bKlKC)  and  901(b)(2XE)  of  this  title, 
otherwise  appheable  through  fiscal  year 
1993  or  1994  (as  the  case  may  be),  shall  be 
denned  to  apply  for  fiscal  year  1994  (and 
1995  if  applicable). 

(C)  When  the  budget  for  fiscal  year  1994 
or  1995  is  submitted  and  the  sequestration 
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reports  for  those  years  under  section  904  of 
this  title  are  made  (as  applicable),  if  the 
President  does  not  choose  to  make  the  ad- 
justments set  forth  in  subparagraph  (B), 
the  maximimi  deficit  amount  for  that  fiscal 
year  shall  be  adjusted  by  the  amoimt  of  the 
adjustment  to  discretionary  spending  limits 
first  applicable  for  that  year  (if  any)  under 
section  901(b)  of  this  title. 

(D)  For  each  fiscal  year  the  adjustments 
required  to  be  made  with  the  submission  of 
the  President's  budget  for  that  year  shall 
also  be  made  when  OMB  submits  the  se- 
questration update  report  and  the  final  se- 
questration report  for  that  year,  but  OMB 
shall  continue  to  use  the  economic  and 
technical  assumptions  in  the  President's 
budget  for  that  year. 

Each  adjustment  shall  be  made  by  increasing 
or  decreasing  the  maximum  deficit  amounts 
set  forth  in  section  665  of  this  title. 

(2)  Calculations  of  acUustments 

The  required  increase  or  decrease  shall  be 
calculated  as  follows: 

(A)  The  baseline  deficit  or  surplus  shall 
be  calculated  using  up-to-date  economic  and 
technical  assumptions,  using  up-to-date  con- 
cepts and  definitions,  and,  in  lieu  of  the 
baseline  levels  of  discretionary  appropria- 
tions, using  the  discretionary  spending 
limits  set  forth  in  section  665  of  this  title  as 
adjusted  under  section  901  of  this  title. 

(B)  The  net  deficit  increase  or  decrease 
caused  by  all  direct  spending  and  receipts 
legislation  enacted  after  November  5,  1990 
(after  adjusting  for  any  sequestration  of 
direct  spending  accounts)  shall  be  calculat- 
ed for  each  fiscal  year  by  adding— 

(i)  the  estimates  of  direct  spending  and 
receipts  legislation  transmitted  under  sec- 
tion 902(d)  of  this  title  applicable  to  each 
such  fiscal  year;  and 

(ii)  the  estimated  amount  of  savings  in 
direct  spending  programs  applicable  to 
each  such  fiscal  year  resulting  from  the 
prior  year's  sequestration  imder  this  sec- 
tion or  section  902  of  this  title  of  direct 
spending,  if  any,  as  contained  in  OMB's 
final  sequestration  report  for  that  year. 

(C)  The  amount  calculated  under  sub- 
paragraph (B)  shall  be  subtracted  from  the 
amount  calculated  under  subparagraph  (A). 

(D)  The  maximum  deficit  amount  set 
forth  in  section  665  of  this  title  shall  be 
subtracted  from  the  amoimt  calculated 
under  subparagraph  (C). 

(E)  The  amount  calculated  imder  sub- 
paragraph (D)  shall  be  the  amount  of  the 
adjustment  required  by  paragraph  (1). 

(h)  Treatment  of  deposit  insurance 

(1)  Initial  estimates 

The  initial  estimates  of  the  net  costs  of  fed- 
eral deposit  insurance  for  fiscal  year  1994  and 
fiscal  year  1995  (assuming  full  fimding  of, 
and  continuation  of,  the  deposit  insurance 
guarantee  commitment  in  effect  on  the  date 
of  the  submission  of  the  budget  for  fiscal  year 
1993)  shall  be  set  forth  in  that  budget. 


(2)  Reestimates 

For  fiscal  year  1994  and  fiscal  year  1995, 
the  amount  of  the  reestimate  of  deposit  in- 
surance costs  shall  be  calculated  by  subtract- 
ing the  amoimt  set  forth  under  paragraph  (1) 
for  that  year  from  the  current  estimate  of  de- 
posit insurance  costs  (but  assuming  full  fund- 
ing of,  and  continuation  of,  the  deposit  insur- 
ance guarantee  commitment  in  effect  on  the 
date  of  submission  of  the  budget  for  fiscal 
year  1993). 

(As    amended    Pub.    L.    101-508,    title    XIII, 
§  13101(a),  Nov.  5,  1990,  104  Stat.  1388-583.) 

Termination  of  Section 

For  termination  of  section  by  section 
275(b)  of  Pub,  L.  99-177,  as  amended,  see  Ef- 
fective and  Termination  Dates  note  set  out 
under  section  900  of  this  title, 

CODIPICATION 

November  5,  1990,  referred  to  in  subsec.  (g)(2)(B), 
was  in  the  original  "the  date  of  enactment  of  this  sec- 
tion", which  was  translated  as  meaning  the  date  of  en- 
actment of  Pub.  L.  101-508,  which  amended  this  sec- 
tion generally,  to  reflect  the  probable  intent  of  Con- 


Amendments 

1990— Pub.  L.  101-508  amended  section  generally, 
substituting  provisions  relating  to  enforcement  of  defi- 
cit targets  for  provisions  relating  to  compliance  report 
by  Comptroller  General. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  665,  900,  901, 
902.  904,  906,  907d  of  this  title. 


§  904.  Reports  and  orders 

(a)  Timetable 

The  timetable  with  respect  to  this  subchapter 
for  any  budget  year  is  as  follows: 

Date:  Action  to  be  completed: 

January  21 Notification  regarding 

optional  adjustment  of 
maximum  deficit 
amount. 
5  days  before  the  CBO  sequestration 

President's  budget  preview  report, 

submission. 
The  President's  budget        OMB  sequestration 
submission.  preview  report. 

August  10 Notification  regarding 

military  personnel. 

August  15 C!BO  sequestration 

update  report. 

August  20 OMB  sequestration 

update  report. 
10  days  after  end  of  CBO  final  sequestration 

session.  report. 

15  days  after  end  of  OMB  final  sequestration 

session.  report;  Presidential 

order. 
30  days  later GAO  compliance  report. 

(b)  Submission  and  availability  of  reports 

Each  report  required  by  this  section  shall  be 
submitted,  in  the  case  of  CBO,  to  the  House  of 
Representatives,  the  Senate  and  OMB  and,  in 
the  case  of  OMB,  to  the  House  of  Representa- 
tives, the  Senate,  and  the  President  on  the  day 
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it  is  issued.  On  the  following  day  a  notice  of  the 
report  shall  be  printed  in  the  Federal  Register. 

(c)  Optional  adljustment  of  maximum  deficit  amounts 

With  respect  to  budget  year  1994  or  1995,  on 
the  date  specified  in  subsection  (a)  of  this  sec- 
tion the  President  shall  notify  the  House  of 
Representatives  and  the  Senate  of  his  decision 
regarding  the  optional  adjustment  of  the  maxi- 
mum deficit  amount  (as  allowed  under  section 
903(g)(1)(B)  of  this  title). 

(d)  Sequestration  preview  reports 

(1)  Reporting  requirement 

On  the  dates  specified  in  subsection  (a)  of 
this  section,  OMB  and  CBO  shall  issue  a  pre- 
view report  regarding  discretionary,  pay-as- 
you-go,  and  deficit  sequestration  based  on 
laws  enacted  through  those  dates. 

(2)  Discretionary  sequestration  report 

The  preview  reports  shall  set  forth  esti- 
mates for  the  current  year  and  each  subse- 
quent year  through  1995  of  the  applicable  dis- 
cretionary spending  limits  for  each  category 
and  an  explanation  of  any  adjustments  in 
such  limits  under  section  901  of  this  title, 

(3)  Pay-as-you-go  sequestration  reports 

The  preview  reports  shall  set  forth,  for  the 
current  year  and  the  budget  year,  estimates 
for  each  of  the  following: 

(A)  The  amount  of  net  deficit  increase  or 
decrease,  if  any,  calculated  under  subsec- 
tion 902(b)  of  this  title. 

(B)  A  list  identifying  each  law  enacted 
and  sequestration  implemented  after  No- 
vember 5,  1990,  included  in  the  calculation 
of  the  amount  of  deficit  increase  or  de- 
crease and  specifying  the  budgetary  effect 
of  each  such  law. 

(C)  The  sequestration  percentage  or  (if 
the  required  sequestration  percentage  is 
greater  than  the  maximimi  allowable  per- 
centage for  medicare)  percentages  neces- 
sary to  eliminate  a  deficit  increase  under 
section  902(c)  of  this  title. 

(4)  Deficit  sequestration  reports 

The  preview  reports  shall  set  forth  for  the 
budget  year  estimates  for  each  of  the  follow- 
ing: 

(A)  The  maximum  deficit  amount,  the  es- 
timated deficit  calculated  imder  section 
903(b)  of  this  title,  the  excess  deficit,  and 
the  margin. 

(B)  The  amount  of  reductions  required 
under  section  902  of  this  title,  the  excess 
deficit  remaining  after  those  reductions 
have  been  made,  and  the  amount  of  reduc- 
tions required  from  defense  accounts  and 
the  reductions  required  from  non-defense 
accounts. 

(C)  The  sequestration  percentage  neces- 
sary to  achieve  the  required  reduction  in  de- 
fense accounts  imder  section  903(d)  of  this 
title. 

(D)  The  reductions  required  under  sec- 
tions 903(e)(1)  and  903(e)(2)  of  this  title. 

(E)  The  sequestration  percentage  neces- 
sary to  achieve  the  required  reduction  in 
non-defense  accounts  under  section 
903(e)(3)  of  this  title. 


The  CBO  report  need  not  set  forth  the  items 
other  than  the  maximimi  deficit  amoimt  for 
fiscal  year  1992,  1993,  or  any  fiscal  year  for 
which  the  President  notifies  the  House  of 
Representatives  and  the  Senate  that  he  will 
adjust  the  maximum  deficit  amount  under 
the  option  under  section  903(g)(1)(B)  of  this 
title. 

(5)  Explanation  of  differences 

The  OMB  reports  shall  explain  the  differ- 
ences between  OMB  and  CBO  estimates  for 
each  item  set  forth  in  this  subsection. 

(e)  Notification  regarding  military  personnel 

On  or  before  the  date  specified  in  subsection 
(a)  of  this  section,  the  President  shall  notify 
the  Congress  of  the  manner  in  which  he  in- 
tends to  exercise  flexibility  with  respect  to  mili- 
tary personnel  accoimts  under  section  905(h)  of 
this  title. 

(f)  Sequestration  update  reports 

On  the  dates  specified  in  subsection  (a)  of 
this  section,  OMB  and  CBO  shall  issue  a  se- 
questration update  report,  reflecting  laws  en- 
acted through  those  dates,  containing  all  of  the 
information  required  in  the  sequestration  pre- 
view reports. 

(g)  Final  sequestration  reports 

(1)  Reporting  requirement 

On  the  dates  specified  in  subsection  (a)  of 
this  section,  OMB  and  CBO  shall  issue  a  final 
sequestration  report,  updated  to  reflect  laws 
enacted  through  those  dates. 

(2)  Discretionary  sequestration  reports 

The  final  reports  shall  set  forth  estimates 
for  each  of  the  following: 

(A)  For  the  current  year  and  each  subse- 
quent year  through  1995  the  applicable  dis- 
cretionary spending  limits  for  each  category 
and  an  explanation  of  any  adjustments  in 
such  limits  imder  section  901  of  this  title. 

(B)  For  the  current  year  and  the  budget 
year  the  estimated  new  budget  authority 
and  outlays  for  each  category  and  the 
breach,  if  any,  in  each  category. 

(C)  For  each  category  for  which  a  seques- 
tration is  required,  the  sequestration  per- 
centages necessary  to  achieve  the  required 
reduction. 

(D)  For  the  budget  year,  for  each  account 
to  be  sequestered,  estimates  of  the  baseline 
level  of  sequestrable  budgetary  resources 
and  resulting  outlays  and  the  amount  of 
budgetary  resources  to  be  sequestered  and 
resulting  outlay  reductions. 

(3)  Pay-as-you-go  and  deficit  sequestration  reports 

The  final  reports  shall  contain  all  the  infor- 
mation required  in  the  pay-as-you-go  and  def- 
icit sequestration  preview  reports.  In  addi- 
tion, these  reports  shall  contain,  for  the 
budget  year,  for  each  account  to  be  seques- 
tered, estimates  of  the  baseline  level  of  se- 
questrable budgetary  resources  and  resulting 
outlays  and  the  amount  of  budgetary  re- 
sources to  be  sequestered  and  resulting  outlay 
reductions.  The  reports  shall  also  contain  es- 
timates of  the  effects  on  outlays  of  the  se- 
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questration  in  each  outyear  through  1995  for 
direct  spending  programs. 

(4)  Explanation  of  differences 

The  OMB  report  shall  explain  any  differ- 
ences between  OMB  and  CBO  estimates  of 
the  amount  of  any  net  deficit  change  calcu- 
lated under  subsection  ^  902(b)  of  this  title, 
any  excess  deficit,  any  breach,  and  any  re- 
quired sequestration  percentage.  The  OMB 
report  shall  also  explain  differences  in  the 
amount  of  sequesterable  resources  for  any 
budget  account  to  be  reduced  if  such  differ- 
ence is  greater  than  $5,000,000. 

(5)  Presidential  order 

On  the  date  specified  in  subsection  (a)  of 
this  section,  if  in  its  final  sequestration  report 
OMB  estimates  that  any  sequestration  is  re- 
quired, the  President  shall  issue  an  order 
fully  implementing  without  change  all  se- 
questrations required  by  the  OMB  calcula- 
tions set  forth  in  that  report.  This  order  shall 
be  effective  on  issuance, 
(h)  Within-session  sequestration  reports  and  order 

If  an  appropriation  for  a  fiscal  year  in 
progress  is  enacted  (after  Congress  adjourns  to 
end  the  session  for  that  budget  year  and  before 
July  1  of  that  fiscal  year)  that  causes  a  breach, 
10  days  later  CBO  shall  issue  a  report  contain- 
ing the  information  required  in  paragraph 
(g)(2).  Fifteen  days  after  enactment,  OMB  shall 
issue  a  report  containing  the  information  re- 
quired in  paragraphs  (g)(2)  and  (g)(4).  On  the 
same  day  as  the  OMB  report,  the  President 
shall  issue  an  order  fully  implementing  without 
change  all  sequestrations  required  by  the  OMB 
calculations  set  forth  in  that  report.  This  order 
shall  be  effective  on  issuance. 
(i)  GAO  compliance  report 

On  the  date  specified  in  subsection  (a)  of  this 
section,  the  Comptroller  General  shall  submit 
to  the  Congress  and  the  President  a  report  on— 

(1)  the  extent  to  which  each  order  issued  by 
the  President  under  this  section  complies 
with  all  of  the  requirements  contained  in  this 
subchapter,  either  certifying  that  the  order 
fully  and  accurately  complies  with  such  re- 
quirements or  indicating  the  respects  in 
which  it  does  not;  and 

(2)  the  extent  to  which  each  report  issued 
by  OMB  or  CBO  under  this  section  complies 
with  all  of  the  requirements  contained  in  this 
subchapter,  either  certifying  that  the  report 
fully  and  accurately  complies  with  such  re- 
quirements or  indicating  the  respects  in 
which  it  does  not. 

(j)  Low-growth  report 

At  any  time,  CBO  shall  notify  the  Congress 
if— 

(1)  during  the  period  consisting  of  the  quar- 
ter during  which  such  notification  is  given, 
the  quarter  preceding  such  notification,  and 
the  4  quarters  following  such  notification, 
CBO  or  OMB  has  determined  that  real  eco- 
nomic growth  is  projected  or  estimated  to  be 
less  than  zero  with  respect  to  each  of  any  2 
consecutive  quarters  within  such  period;  or 


"  So  In  original.  Probably  should  be  "section". 


(2)  the  most  recent  of  the  Department  of 
Commerce's  advance  preliminary  or  final  re- 
ports of  actual  real  economic  growth  indicate 
that  the  rate  of  real  economic  growth  for 
each  of  the  most  recently  reported  quarter 
and  the  immediately  preceding  quarter  is  less 
than  one  percent. 

(k)  Economic  and  technical  assumptions 

In  all  reports  required  by  this  section,  OMB 
shall  use  the  same  economic  and  technical  as- 
sumptions as  used  in  the  most  recent  budget 
submitted  by  the  President  under  section 
1105(a)  of  title  31. 

(As    amended    Pub.    L.    101-508,    title    XIII, 
§  13101(a),  Nov.  5,  1990,  104  Stat.  1388-586.) 

Termination  of  Section 

For  termination  of  section  by  section 
275{b)  of  Pub,  L,  99-177,  as  amended,  see  Ef- 
fective ind  Termination  Dates  note  set  out 
under  section  900  of  this  title. 

Codification 

November  5,  1990,  referred  to  in  subsec.  (d)(3)(B), 
was  in  the  original  "the  date  of  enactment  of  this  sec- 
tion", which  was  translated  as  meaning  the  date  of  en- 
actment of  Pub.  L.  101-508,  which  amended  this  sec- 
tion generally,  to  reflect  the  probable  Intent  of  Con- 
gress. 

Amendments 

1990— Pub.  L.  101-508  amended  section  generally, 
substituting  provisions  setting  out  timetable  and  req 
uisite  content  of  reports  and  orders  developed  as  part 
of  sequestration  process  for  former  provisions  relating 
to  special  Congressional  procedures  in  the  event  of  re- 
cession, Congressional  responses  to  Presidential 
orders,  and  treatment  of  certain  resolutions  as  recon- 
ciliation bills. 

Fiscal  Year  Deficit  Control  Measures 

1991-Pub.  L.  102-27,  title  IV.  §  401(b).  Apr.  10.  1991. 
105  Stat.  154,  provided  that:  "Upon  the  enactment  of 
this  Act  [Apr.  10,  1991],  the  order  issued  by  the  Presi- 
dent on  November  9,  1990  [set  out  below],  pursuant  to 
sections  251  and  254  of  the  Balanced  Budget  and 
Emergency  Deficit  Control  Act  of  1985,  as  amended,  [2 
U.S.C.  901,  904]  is  hereby  rescinded.  Any  action  taken 
to  implement  this  order  shall  be  reversed,  and  any  se- 
questrable resource  that  has  been  reduced  or  seques- 
tered by  such  order  is  hereby  restored,  revived,  or  re- 
leased and  shall  be  available  to  the  same  extent  and 
for  the  same  purpose  as  if  the  order  had  not  been 
issued." 

Section  13401  of  Pub.  L.  101-508  provided  that: 

"(a)  Order  Rescinded.— Upon  the  enactment  of  this 
Act  [Nov.  5.  1990],  the  orders  issued  by  the  President 
on  August  25,  1990,  and  October  15,  1990  [set  out 
below],  pursuant  to  section  252  of  the  Balanced 
Budget  and  Emergency  Deficit  Control  Act  of  1985  [2 
U.S.C.  902]  are  hereby  rescinded. 

"(b)  Amounts  Restored.— Any  action  taken  to  imple- 
ment the  orders  referred  to  in  subsection  (a)  shall  be 
reversed,  and  any  sequestrable  resource  that  has  been 
reduced  or  sequestered  by  such  orders  is  hereby  re- 
stored, revived,  or  released  and  shall  be  available  to 
the  same  extent  and  for  the  same  purpose  as  if  the 
orders  had  not  been  issued. 

"(c)  PuRLOUGHED  EMPLOYEES.— ( 1)  Federal  employees 
furloughed  as  a  result  of  the  lapse  in  appropriations 
from  midnight  October  5,  1990.  until  the  enactment  of 
House  Joint  Resolution  666  [Pub.  L.  101-412,  which 
was  approved  Oct.  9,  1990]  shall  be  compensated  at 
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their  standard  rate  of  compensation  for  the  period 
during  which  there  was  a  lapse  in  appropriations. 

"(2)  All  obligations  incurred  in  anticipation  of  the 
appropriations  made  and  authority  granted  by  House 
Joint  Resolution  666  for  the  purposes  of  maintaining 
the  essential  level  of  activity  to  protect  life  and  prop- 
erty and  bringhig  about  orderly  termination  of  govern- 
ment functions  are  hereby  ratified  and  approved  if 
otherwise  in  accord  with  the  provisions  of  that  Act 
[Pub.  L.  101-412,  Oct.  9. 1990. 104  Stat.  8941." 

Pub.  L.  101-467,  §  105,  Oct.  28,  1990,  104  Stat.  1087, 
provided  that: 

"(a)  Any  order  on  sequestration  for  fiscal  year  1991 
issued  before,  on,  or  after  the  date  of  enactment  of 
this  Joint  resolution  [Oct.  28,  1990]  pursuant  to  sec- 
tion 252  of  the  Balanced  Budget  and  Emergency  Defi- 
cit Control  Act  of  1985  [2  U.S.C.  9021  is  suspended  and 
no  action  shall  be  taken  to  implement  any  such  order. 

'Xb)  Subsection  (a)  shall  cease  to  be  effective  on  the 
date  set  forth  in  section  lOKbXB)  [Nov.  5, 1990]." 

Pub.  L.  101-461,  §  113,  Oct.  25,  1990,  104  Stat.  1078, 
provided  that: 

"(a)  Any  order  on  sequestration  for  fiscal  year  1991 
issued  before,  on,  or  after  the  date  of  enactment  of 
this  joint  resolution  [Oct.  25,  1990]  pursuant  to  sec- 
tion 252  of  the  Balanced  Budget  and  Emergency  Defi- 
cit Control  Act  of  1985  [2  U.S.C.  902]  is  suspended  and 
no  action  shall  be  taken  to  implement  any  such  order. 

"(b)  Subsection  (a)  shall  cease  to  be  effective  on  the 
date  set  forth  in  section  108(c)  [Oct.  27, 1990]." 

Pub.  L.  101-444,  §  113.  Oct.  19,  1990,  104  Stat.  1033, 
provided  that: 

"(a)  Any  order  on  sequestration  for  fiscal  year  1991 
issued  before,  on,  or  after  the  date  of  enactment  of 
this  joint  resolution  [Oct.  19,  1990]  pursuant  to  sec- 
tion 252  of  the  Balanced  Budget  and  Emergency  Defi- 
cit Control  Act  of  1985  [2  U.S.C.  902]  is  suspended  and 
no  action  shall  be  taken  to  implement  any  such  order. 

"(b)  Subsection  (a)  shall  cease  to  be  effective  on  the 
date  set  forth  in  section  108(c)  [Oct.  24, 1990]." 

Pub.  L.  101-412.  §  113,  Oct.  9,  1990.  104  Stat.  897, 
provided  that: 

"(a)  Any  order  on  sequestration  for  fiscal  year  1991 
issued  before,  on.  or  after  the  date  of  enactment  of 
this  joint  resolution  [Oct.  9,  1990]  pursuant  to  section 
252  of  the  Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  [2  U.S.C.  902]  is  suspended  and  no 
action  shall  be  taken  to  implement  any  such  order. 

"(b)  Subsection  (a)  shall  cease  to  be  effective  on  the 
date  set  forth  in  section  108(c)  [Oct.  19. 1990]." 

Pub.  L.  101-403,  title  I.  §  113.  Oct.  1,  1990,  104  Stat. 
870,  provided  that: 

"(a)  Any  order  on  sequestration  for  fiscal  year  1991 
issued  before,  on.  or  after  the  date  of  enactment  of 
this  joint  resolution  [Oct.  1,  1990]  pursuant  to  section 
252  of  the  Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  [2  U.S.C.  902]  is  suspended  and  no 
action  shall  be  taken  to  implement  any  such  order. 

"(b)  Subsection  (a)  shall  cease  to  be  effective  on  the 
date  set  forth  in  section  108(c)  [Oct.  5. 1990]." 

Pinal  Order  of  the  President  of  the  United  States. 
Nov.  9,  1990.  26  Weekly  Compilation  of  Presidential 
Documents  1797.  Nov.  12. 1990,  provided: 

By  the  authority  vested  in  me  as  President  by  the 
statutes  of  the  United  States  of  America.  Including 
section  254  of  the  Balanced  Budget  and  Emergency 
Deficit  Control  Act  of  1985  (Public  Law  99-177)  [2 
U.S.C.  904],  as  amended  by  the  Balanced  Budget  and 
Emergency  Deficit  Control  Reaffirmation  Act  of  1987 
(Public  Law  100-119)  and  Title  XIII  of  the  Omnibus 
Reconciliation  Act  of  1990  (Public  Law  101-508)  (here- 
after referred  to  as  "the  Act").  I  hereby  order  that  the 
following  actions  be  taken  inmiediately  to  implement 
the  sequestrations  and  reductions  determined  by  the 
Director  of  the  Office  of  Management  and  Budget  as 
set  forth  In  his  report  dated  November  9,  1990.  under 
sections  251  and  254  of  the  Act  [2  U.S.C.  901.  904]: 

(1)  Budgetary  resources  for  each  non-exempt  ac- 
count within  the  International  category  of  discretion- 
ary spending  shall  be  reduced  as  specified  by  the  Di- 


rector of  the  Office  of  Management  and  Budget  In  his 
report  of  November  9, 1990. 

(2)  Pursuant  to  sections  250(c)(6)  and  251  [2  U.S.C. 
900(c)(6),  901],  budgetary  resources  subject  to  seques- 
tration shall  be  new  budget  authority;  new  loan  guar- 
antee commitments  or  limitations;  new  direct  loan  ob- 
ligations, commitments,  or  limitations;  and  obligation 
limitations. 

(3)  For  accounts  making  commitments  for  guaran- 
teed loans  as  authorized  by  substantive  law,  the  head 
of  each  Department  or  agency  Is  directed  to  reduce 
the  level  of  such  commitments  or  obligations  to  the 
extent  necessary  to  conform  to  the  limitations  estab- 
lished by  the  Act  [Pub.  L.  99-177,  title  II,  see  Short 
Title  note  set  out  under  2  U.S.C.  901]  and  specified  by 
the  Director  of  the  Office  of  Management  and  Budget 
In  his  report  of  November  9, 1990. 

All  sequestrations  shall  be  made  In  strict  accordance 
with  the  specifications  of  the  November  9th  report  of 
the  Director  of  the  Office  of  Management  and  Budget 
and  the  requirements  of  sections  251  and  254. 

George  Bush. 

Final  Order  of  the  President  of  the  United  States. 
Oct.  15. 1990,  55  F.R.  41977,  provided: 

By  the  authority  vested  In  me  as  President  by  the 
statutes  of  the  United  States  of  America,  Including 
section  252  of  the  Balanced  Budget  and  Emergency 
Deficit  Control  Act  of  1985  (Public  Law  99-177)  [2 
U.S.C.  902],  as  amended  by  the  Balanced  Budget  and 
Emergency  Deficit  Control  Reaffirmation  Act  of  1987 
(Public  Law  100-119)  (hereafter  referred  to  as  "the 
Act"),  I  hereby  order  that  the  following  actions  shall 
be  taken  to  Implement  the  sequestrations  and  reduc- 
tions determined  by  the  Director  of  the  Office  of  Man- 
agement and  Budget  as  set  forth  in  his  report  dated 
October  15,  1990.  under  section  251  of  the  Act  [2 
U.S.C.  901]: 

(1)  Each  automatic  spending  increase  that  would, 
but  for  the  provisions  of  the  Act.  take  effect  during 
fiscal  year  1991  Is  permanently  sequestered  or  reduced 
as  provided  In  section  252. 

(2)  The  following  are  sequestered  as  provided  In  sec- 
tion 252:  new  budget  authority;  unobligated  balances; 
new  loan  guarantee  commitments  or  limitations;  new 
direct  loan  obligations,  commitments,  or  limitations; 
spending  authority  as  defined  In  section  401(c)(2)  of 
the  Congressional  Budget  Act  of  1974.  as  amended  [2 
U.S.C.  651(c)(2)];  and  obligation  limitations. 

(3)  For  accounts  making  pas^nents  otherwise  re- 
quired by  substantive  law.  the  head  of  each  Depart- 
ment or  agency  Is  directed  to  modify  the  calculation  of 
each  such  payment  to  the  extent  necessary  to  reduce 
the  estimate  of  total  required  payments  for  the  fiscal 
year  by  the  amount  specified  by  the  Director  of  the 
Office  of  Management  and  Budget  In  his  report  of  Oc- 
tober 15. 1990. 

(4)  For  accounts  making  commitments  for  guaran- 
teed loans  as  authorized  by  substantive  law.  the  head 
of  each  Department  or  agency  is  directed  to  reduce 
the  level  of  such  commitments  or  obligations  to  the 
extent  necessary  to  conform  to  the  limitations  estab- 
lished by  the  Act  and  specified  by  the  Director  of  the 
Office  of  Management  and  Budget  In  his  report  of  Oc- 
tober 15. 1990. 

All  reductions  and  sequestrations  shall  be  made  In 
strict  accordance  with  the  specifications  of  the  Octo- 
ber 15th  report  of  the  Director  of  the  Office  of  Man- 
agement and  Budget  and  the  requirements  of  section 
252(b). 

This  order  supersedes  the  Initial  Order  Issued  on 
August  25. 1990  [see  above]. 

This  order  shall  be  published  In  the  Federal  Regis- 
ter. 

George  Bush. 

Initial  Order  of  the  President  of  the  United  States, 
Aug.  25,  1990,  55  F.R.  35133.  which  provided  emergen- 
cy deficit  control  measures  for  fiscal  year  1991.  was  su- 
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perseded  by  Pinal  Order  of  the  President,  Oct.  15, 
1990,  55  P.R.  41977,  set  out  above. 

1990~-Pub.  L,  101-239,  title  VI,  §  6001,  Dec.  19,  1989, 
103  Stat.  2139,  provided  that:  "Notwithstanding  any 
other  provision  of  law  (including  section  11002  [set  out 
below]  or  any  other  provision  of  this  Act,  other  than 
section  6201  [set  out  below]),  the  reductions  in  the 
amoimt  of  pajonents  required  under  title  XVIII  of  the 
Social  Security  Act  [42  U.S.C.  1395  et  seq.]  made  by 
the  final  sequester  order  issued  by  the  President  on 
October  16,  1989  [set  out  below],  pursuant  to  section 
252(b)  of  the  Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  [2  U.S.C.  902(b)]  shall  continue  to 
be  effective  (as  provided  by  sections  252(a)(4)(B)  and 
256(d)(2)  of  such  Act  [2  U.S.C.  902(a)(4)(B), 
906(d)(2)])  through  December  31, 1989,  with  respect  to 
payments  for  items  and  services  under  part  A  of  such 
title  [42  U.S.C.  1395c  et  seq.]  (including  payments 
under  section  1886  of  such  title  [42  U.S.C.  1395ww]  at- 
tributable or  allocated  to  such  part).  Each  such  pay- 
ment made  for  items  and  services  provided  during 
fiscal  year  1990  after  such  date  shall  be  increased  by 
1.42  percent  above  what  it  would  otherwise  be  under 
this  Act." 

Pub.  L.  101-239,  title  VI,  §  6101,  Dec.  19,  1989.  103 
Stat.  2168.  provided  that:  "Notwithstanding  any  other 
provision  of  law  (including  any  other  provision  of  this 
Act.  other  than  section  6201  [set  out  below]),  the  re- 
ductions in  the  amount  of  payments  required  under 
title  XVIII  of  the  Social  Security  Act  [42  U.S.C.  1395 
et  seq.]  made  by  the  final  sequester  order  issued  by 
the  President  on  October  16,  1989,  pursuant  to  section 
252(b)  of  the  Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  [2  U.S.C.  902(b)]  shall  continue  to 
be  effective  (as  provided  by  sections  252(a)(4)(B)  and 
256(d)(2)  of  such  Act  [2  U.S.C.  902(a)(4)(B). 
906(d)(2)])  through  March  31,  1990,  with  respect  to 
payments  for  items  and  services  under  part  B  of  such 
title  [42  U.S.C.  1395 j  et  seq.]." 

Pub.  L.  101-239,  title  VI,  §  6201,  Dec.  19.  1989,  103 
Stat.  2225,  provided  that:  "Notwithstanding  any  other 
provision  of  law  (including  section  11002  [set  out 
below]  or  any  other  provision  of  this  Act),  the  reduc- 
tions in  the  amoimt  of  payments  required  under  title 
XVIII  of  the  Social  Security  Act  [42  U.S.C.  1395  et 
seq.]  made  by  the  final  sequester  order  issued  by  the 
President  on  October  16,  1989  [set  out  below],  pursu- 
ant to  section  252(b)  of  the  Balanced  Budget  and 
Emergency  Deficit  Control  Act  of  1985  [2  U.S.C. 
902(b)]  shall  continue  to  be  effective  (as  provided  by 
sections  252(a)(4)(B)  and  256(d)(2)  of  such  Act  [2 
U.S.C.  902(a)(4)(B).  906(d)(2)])  through  December  31, 
1989,  with  respect  to  pajnnents  under  section 
1833(a)(1)(A)  or  1876  of  the  Social  Security  Act  [42 
U.S.C.  1395Ka)(l)(A).  1395mm],  section  402  of  the 
Social  Security  Amendments  of  1967  [section  402  of 
Pub.  L.  90-248,  enacting  42  U.S.C.  1395b-l,  and  amend- 
ing 42  U.S.C.  1395Zn,  or  section  222  of  the  Social  Secu- 
rity Amendments  of  1972  [section  222  of  Pub.  L. 
92-603.  amending  42  U.S.C.  1395b-l  and  enacting  pro- 
visions set  out  as  a  note  under  42  U.S.C.  1395b-l]. 
Each  such  payment  made  during  fiscal  year  1990  after 
such  date  shall  be  increased  by  1.42  percent  above 
what  it  would  otherwise  be  under  this  Act." 

Pub.  L.  101-239,  title  XI,  §  11002,  Dec.  19,  1989,  103 
Stat.  2490,  provided  that: 

"(a)  Order  Rescinded.— (1)  Upon  the  issuance  of  a 
new  final  order  by  the  President  under  subsection 
(b)(4)  [set  out  below],  the  order  issued  by  the  Presi- 
dent on  October  16,  1989  [set  out  below],  pursuant  to 
section  252  of  the  Balanced  Budget  and  Emergency 
Deficit  Control  Act  of  1985  [2  U.S.C.  902]  is  rescinded. 

"(2)  Except  as  otherwise  provided  in  sections  6001, 
6101,  and  6201  [set  out  above],  and  subject  to  subsec- 
tion (b),  any  action  taken  to  implement  the  order 
issued  by  the  President  on  October  16,  1989,  shall  be 
reversed,  and  any  sequesterable  budgetary  resource 
that  has  been  reduced  or  sequestered  by  such  order  is 
restored,  revived,  or  released  and  shall  be  available  to 
the  same  extent  and  for  the  same  purposes  as  if  an 
order  had  not  been  issued. 


"(3)  For  purposes  of  section[s]  702(d)  and  1101(c)  of 
the  Ethics  Reform  Act  of  1989  [Pub.  L.  101-194,  5 
U.S.C.  5305  note,  2  U.S.C.  31-1  note],  the  order  issued 
by  the  President  on  October  16,  1989,  piu^uant  to  sec- 
tion 252  of  the  Balanced  Budget  and  Emergency  Defi- 
cit Control  Act  of  1985  [2  U.S.C.  902]  is  deemed  to  be 
rescinded  on  January  31, 1990. 
"(b)  Adjusted  Reduction.— 

"(1)  Before  the  close  of  the  fifteenth  calendar  day 
beginning  after  the  date  of  enactment  of  this  Act 
[Dec.  19,  1989],  the  Director  of  OMB  shall  issue  a  re- 
vised report  using  the  exact  budget  baseline  set 
forth  in  the  report  of  October  16,  1989  [set  out 
below],  and  following  the  requirements,  specifica- 
tions, definitions,  and  calculations  required  by  the 
Balanced  Budget  and  Emergency  Deficit  Control  Act 
of  1985  [Pub.  L.  99-177,  title  II,  see  Short  Title  note 
set  out  under  2  U.S.C.  901]  for  the  final  report 
issued  under  section  251(c)(2)  [2  U.S.C.  901(c)(2)]  for 
fiscal  year  1990,  except  that  the  aggregate  outlay  re- 
duction to  be  achieved  shall  be  an  amount  equal  to 
$16.1  billion  multiplied  by  130  divided  by  365.  Calcu- 
lations made  to  carry  out  the  preceding  sentence 
shall  take  into  account  the  reductions  and  cancella- 
tions achieved  by  paragraphs  (2)  and  (3)  and  shall 
not  be  affected  by  subsection  (d). 

"(2)  Notwithstanding  any  provision  of  law  other 
than  this  paragraph,  the  reductions  and  cancella- 
tions in  the  student  loan  programs  described  in  sec- 
tion 256(c)  of  the  Balanced  Budget  and  Emergency 
Deficit  Control  Act  of  1985  [2  U.S.C.  906(c)] 
achieved  by  the  order  issued  by  the  President  on  Oc- 
tober 16,  1989,  shall  remain  in  effect  through  De- 
cember 31,  1989,  and  no  reductions  or  cancellations 
in  such  programs  shall  be  made  by  the  order  issued 
under  paragraph  (4). 

"(3)  Notwithstanding  any  provision  of  law  other 
than  this  paragraph,  any  automatic  spending  in- 
crease suspended  or  cancelled  by  the  order  issued  by 
the  President  on  October  16,  1989,  shall  be  paid  at  a 
rate  that  is  130/365ths  less  than  the  rate  that  would 
have  been  paid  under  the  laws  providing  for  such 
automatic  spending  increase. 

"(4)  On  the  date  that  the  Director  submits  a  re- 
vised report  to  the  President  under  paragraph  (1) 
for  fiscal  year  1990,  the  President  shall  issue  a  new 
final  order  to  make  all  of  the  reductions  and  cancel- 
lations specified  in  such  report  in  conformity  with 
section  252(a)(2)  of  the  Balanced  Budget  and  Emer- 
gency   Deficit    Control    Act    of    1985     [2    U.S.C. 
902(a)(2)].   Such  order  shall  be  deemed  to   have 
become  effective  on  October  16, 1989. 
"(c)  CoiyiPLiANCE  Report  by  Comptroller  General.— 
Before  the  close  of  the  thirtieth  day  beginning  after 
the  date  the  President  issues  a  new  final  order  under 
subsection    (b)(4).    the    Comptroller    General    shall 
submit  to  the  Congress  and  the  President  a  compli- 
ance report  setting  forth  the  information  required 
under  section  253  of  the  Balanced  Budget  and  Emer- 
gency Deficit  Control  Act  of  1985  [2  U.S.C.  903]  with 
respect  to  such  order. 

"(d)  No  Double  Reduction  in  ]VIedicare.— With  re- 
spect to  items  and  services  described  in  section  6001, 
6101,  or  6201  [set  out  above]  for  periods  for  which  re- 
ductions are  made  pursuant  to  the  respective  sections, 
no  reduction  shall  be  made  under  subsection  (b)." 

New  Final  Order  of  the  President  of  the  United 
States,  Dec.  27. 1989,  54  P.R.  53469.  provided: 

By  the  authority  vested  in  me  as  President  by  the 
statutes  of  the  United  States  of  America,  including 
section  252  of  the  Balanced  Budget  and  Emergency 
Deficit  Control  Act  of  1985  (Public  Law  99-177)  [2 
U.S.C.  902],  as  amended  by  the  Balanced  Budget  and 
Emergency  Deficit  Control  Reaffirmation  Act  of  1987 
(Public  Law  100-119)  (hereafter  referred  to  as  "the 
Act"),  and  section  11002  of  the  Omnibus  [Budget] 
Reconciliation  Act  of  1989  (Public  Law  101-239) 
("OBRA")  [set  out  above],  I  hereby  order  that  the  fol- 
lowing actions  be  taken  to  implement  the  sequestra- 
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tions  and  reductions  determined  by  the  Director  of 
the  Office  of  Management  and  Budget  as  set  forth  in 
his  report  dated  December  27.  1989,  imder  section  251 
of  the  Act  [2  U.S.C.  901]  and  section  11002  of  the 
OBRA: 

(1)  Each  automatic  spending  increase  that  would, 
but  for  the  provisions  of  the  Act,  take  effect  during 
fiscal  year  1990  is  permanently  sequestered  or  reduced 
as  provided  in  section  252  of  the  Act  and  section  11002 
of  OBRA. 

(2)  The  following  are  sequestered  as  provided  in  sec- 
tion 252  of  the  Act  and  section  11002  of  OBRA:  new 
budget  authority;  unobligated  balances;  new  loan 
guarantee  commitments  or  limitations;  new  direct  loan 
obligations,  commitments,  or  limitations;  spending  au- 
thority as  defined  in  section  401(c)(2)  of  the  Congres- 
sional Budget  Act  of  1974,  as  amended  [2  U.S.C. 
651(c)(2)];  and  obligation  limitations. 

(3)  For  accounts  making  payments  otherwise  re- 
quired by  substantive  law,  the  head  of  each  depart- 
ment or  agency  is  directed  to  modify  the  calculation  of 
each  such  payment  to  the  extent  necessary  to  reduce 
the  estimate  of  total  required  pas^nents  for  the  fiscal 
year  by  the  amount  specified  by  the  Director  of  the 
Office  of  Management  and  Budget  in  his  report  of  De- 
cember 27, 1989. 

(4)  For  accounts  making  commitments  for  guaran- 
teed loans  or  obligations  for  direct  loans  as  authorized 
by  substantive  law,  the  head  of  each  department  or 
agency  is  directed  to  reduce  the  level  of  such  commit- 
ments or  obligations  to  the  extent  necessary  to  con- 
form to  the  limitations  established  by  the  Act  and  by 
OBRA  and  specified  by  the  Director  of  the  Office  of 
Management  and  Budget  in  his  report  of  December 
27,  1989. 

All  reductions  and  sequestrations  shall  be  made  in 
strict  accordance  with  the  specifications  of  the  Decem- 
ber 27th  report  of  the  Director  of  the  Office  of  Man- 
agement and  Budget  and  the  requirements  of  section 
252(b)  of  the  Act  and  section  11002  of  OBRA. 

This  order  shall  be  deemed  to  have  become  effective 
on  October  16.  1989,  as  provided  in  section  11002  of 
OBRA. 

This  order  shall  be  published  [in  the]  Federal  Regis- 
ter. 

George  Bush. 

Final  Order  of  the  President  of  the  United  States. 
Oct.  16.  1989.  54  F.R.  42795,  which  provided  emergen- 
cy deficit  control  measures  for  fiscal  year  1990,  was  re- 
scinded by  section  11002(a)  of  Pub.  L.  101-239.  set  out 
above,  upon  Issuance  of  New  Final  Order  of  the  Presi- 
dent of  the  United  States.  Dec.  27.  1989.  54  F.R.  53469, 
set  out  above. 

Initial  Order  of  the  President  of  the  United  States. 
Aug.  25.  1989.  54  F.R.  35627.  which  provided  emergen- 
cy deficit  control  measures  for  fiscal  year  1990.  was  su- 
perseded by  Final  Order  of  the  President,  Oct.  16, 
1989,  54  F.R.  42795. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  901,  903.  906, 
907a.  907b,  907c.  907d,  922  of  this  title. 

§  905.  Exempt  programs  and  activities 

(a)  Social  security  benefits  and  tier  I  railroad  retire- 
ment benefits 

Benefits  payable  under  the  old-age.  survivors, 
and  disability  insurance  program  established 
under  title  II  of  the  Social  Security  Act  [42 
U.S.C.  401  et  seqj,  and  benefits  payable  under 
section  231b(a),  231b(f  )(3),  231c(a),  or  231c(f )  of 
title  45,  shall  be  exempt  from  reduction  under 
any  order  issued  imder  this  subchapter. 

(b)  Veterans  programs 

The  following  programs  shall  be  exempt  from 
reduction  under  any  order  issued  under  this 
subchapter: 


National  Service  Life  Insurance  Fund  (36- 
8132-0-7-701); 

Service-Disabled  Veterans  Insurance  Fund 
(36-4012-0-3-701); 

Veterans  Special  Life  Insurance  Fund  (36- 
8455-0-8-701); 

Veterans  Reopened  Insurance  Fimd  (36- 
4010-0-3-701); 

United  States  Government  Life  Insurance 
Fund  (36-8150-0-7-701); 

Veterans  Insurance  and  Indemnity  (36-0120- 
0-1-701); 

Special  Therapeutic  and  Rehabilitation  Ac- 
tivities Fund  (36-4048-0-3-703); 

Veterans*  Canteen  Service  Revolving  Fund 
(36-4014-0-3-705); 

Benefits  under  chapter  21  of  title  38  relat- 
ing to  specially  adapted  housing  and  mort- 
gage-protection life  insurance  for  certain  vet- 
erans with  service-connected  disabilities  (36- 
0137-0-1-702); 

Benefits  under  section  2307  of  title  38  relat- 
ing to  burial  benefits  for  veterans  who  die  as 
a  result  of  service-connected  disability  (36- 
0155-0-1-701); 

Benefits  imder  chapter  39  of  title  38  relat- 
ing to  automobiles  and  adaptive  equipment 
for  certain  disabled  veterans  and  members  of 
the  Armed  Forces  (36-0137-0-1-702); 

Veterans'  compensation  (36-0153-0-1-701); 
and 

Veterans'  pensions  (36-0154-0-1-701). 

ISee  main  edition  for  text  ofic)  and  (d)] 
(e)  Non-defense  unobligated  balances 

Unobligated  balances  of  budget  authority  car- 
ried over  from  prior  fiscal  years,  except  bal- 
ances in  the  defense  category,  shall  be  exempt 
from  reduction  under  any  order  issued  under 
this  subchapter. 

ISee  main  edition  for  text  of  (J)! 
(g)  Other  programs  and  activities 

(1)(A)  The  following  budget  accounts  and 
activities  shall  be  exempt  from  reduction 
under  any  order  issued  imder  this  subchapter: 

Activities  resulting  from  private  dona- 
tions, bequests,  or  voluntary  contributions 
to  the  Government; 

Administration  of  Territories,  Northern 
Mariana  Islands  Covenant  grants  (14-0412- 
0-1-806); 

Thrift  Savings  Fund  (26-8141-0-7-602); 

Alaska  Power  Administration,  Operations 
and  maintenance  (89-0304-0-1-271); 

Appropriations  for  the  District  of  Colum- 
bia (to  the  extent  they  are  appropriations 
of  locally  raised  funds); 

Bonneville  Power  Administration  fund 
and  borrowing  authority  established  pursu- 
ant to  section  13  of  Public  Law  93-454 
(1974),  as  amended  [16  U.S.C.  83815:3  (89- 
4045-0-3-271); 

Bureau  of  Indian  Affairs,  miscellaneous 
payments  to  Indians  (14-2303-0-1-452); 

Bureau  of  Indian  Affairs  miscellaneous 
trust  funds,  tribal  trust  funds  (14-9973-0-7- 
999); 

Claims,  defense  (97-0102-0-1-051); 
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Claims,  judgments,  and  relief  acts  (20- 
1895-0-1-806); 

Coinage  profit  fund  (20-5811-0-2-803); 

Compensation  of  the  President  (11-0001-0- 
1-802); 

Customs  Service,  miscellaneous  perma- 
nent appropriations  (20-9922-0-2-852); 

Comptroller  of  the  Currency; 

Director  of  the  Office  of  Thrift  Supervi- 
sion; 

Dual  benefits  payments  account  (60-0111- 
0-1-601); 

Easjtem  Indian  land  claims  settlement 
fund  (14-2202-0-1-806); 

Exchange  stabilization  fund  (20-4444-0-3- 
155); 

Farm  Credit  System  Financial  Assistance 
Corporation,  interest  payments  (20-1850-0- 
1-351); 

Federal  Deposit  Insurance  Corporation; 

Federal  Deposit  Insurance  Corporation, 
Bank  Insurance  Fund; 

Federal  Deposit  Insurance  Corporation, 
FSLIC  Resolution  Fund; 

Federal  Deposit  Insurance  Corporation, 
Savings  Association  Insurance  Fund; 

Federal  Housing  Finance  Board; 

Federal  payment  to  the  railroad  retire- 
ment account  (60-0113-0-1-601); 

Foreign  military  sales  trust  fund  (11-8242- 
0-7-155); 

Health  professions  graduate  student  loan 
insurance  fund  (Health  Education  Assist- 
ance Loan  Program)  (75-4305-0-3-553); 

Higher  education  facilities  loans  and  in- 
surance (91-0240-01-502); 

Internal  Revenue  Collections  for  Puerto 
Rico  (20-5737-0-2-852); 

Intragovernmental  funds,  including  those 
from  which  the  outlays  are  derived  primari- 
ly from  resources  paid  in  from  other  gov- 
ernment accounts,  except  to  the  extent 
such  funds  are  augmented  by  direct  appro- 
priations for  the  fiscal  year  during  which 
an  order  is  in  effect; 

Panama  Canal  Conmiission,  operating  ex- 
penses (95-5190-0-2-403),  and  Panama  Canal 
Commission,  capital  outlay  (95-5190-0-2- 
403); 

Medical  facilities  guarantee  and  loan 
fund.  Federal  interest  subsidies  for  medical 
facilities  (75-4430-03-551); 

National  Credit  Union  Administration; 

National  Credit  Union  Administration, 
central  liquidity  facility; 

National  Credit  Union  Administration, 
credit  union  share  insurance  fund; 

Payment  of  Vietnam  and  USS  Pueblo 
prisoner-of-war  claims  (15-0104-0-1-153); 

Payment  to  civil  service  retirement  and 
disability  fund  (24-0200-0-1-805); 

Payments  to  copyright  owners  (03-5175-0- 
2-376); 

Payments  to  health  care  trust  funds  (75- 
0580-0-1-572); 

Payments  to  military  retirement  fund  (97- 
0040-0-1-054); 

Compact  of  Free  Association,  economic 
assistance  pursuant  to  Public  Law  99-658 
(14-0415-0-1-806); 

Payments  to  social  security  trust  funds 
(75-0404-0-1-571); 


Payments  to  state  and  local  government 
fiscal  assistance  trust  fund  (20-2111-0-1- 
851); 

Payments  to  the  foreign  service  retire- 
ment and  disability  fund  (11-1036-0-1-153 
and  19-0540-0-1-153); 

Payments  to  trust  funds  from  excise  taxes 
or  other  receipts  properly  creditable  to  such 
trust  funds; 

Payments  to  the  United  States  territories, 
fiscal  assistance  (14-0418-0-1-852); 

Payments  to  widows  and  heirs  of  deceased 
Members  of  Congress  (00-0215-0-1-801); 

Postal  service  fund  (18-4020-0-3-372); 

Resolution  Funding  Corporation; 

Resolution  Trust  Corporation; 

Salaries  of  Article  III  judges; 

Soldiers  and  Airmen's  Home,  payment  of 
claims  (84-8930-0-7-705); 

Southeastern  Power  Administration,  Op- 
erations and  maintenance  (89-0302-0-1-271) 

Southwestern  Power  Administration,  Op 
erations  and  maintenance  (89-0303-0-1-271) 

Tennessee  Valley  Authority  fund,  except 
non-power  programs  and  activities  (64-4110- 
0-3-999); 

Washington  Metropolitan  Area  Transit 
Authority,  interest  payments  (46-0300-0-1- 
401); 

Western  Area  Power  Administration,  Con- 
struction, rehabilitation,  operations,  and 
maintenance  (89-5068-0-2-271);  and 

Western  Area  Power  Administration,  Col- 
orado River  basins  power  marketing  fund 
(89-4452-0-3-271). 

(B)  The  following  budget  accounts  and  ac- 
tivities shall  be  exempt  from  reduction  under 
any  order  issued  under  this  subchapter: 

Black  lung  benefits  (20-8144-0-7-601); 

Central  Intelligence  Agency  retirement 
and  disability  system  fund  (56-3400-0-1-054); 

Civil  service  retirement  and  disability 
fund  (24-8135-0-7-602); 

Comptrollers  general  retirement  system 
(05-0107-0-1-801); 

Foreign  service  retirement  and  disability 
fund  (19-8186-0-7-602); 

Judicial  survivors*  annuities  fund  (10- 
8110-0-7-602); 

Longshoremen's  and  harborworkers'  com- 
pensation benefits  (16-9971-0-7-601); 

Military  retirement  fund  (97-8097-0-7- 
602); 

National  Oceanic  and  Atmospheric  Ad- 
ministration retirement  (13-1450-0-1-306); 

Pensions  for  former  Presidents  (47-0105-0- 
1-802); 

Railroad  retirement  tier  II  (60-8011-0-7- 
601); 

Railroad  supplemental  annuity  pension 
fund  (60-8012-0-7-602); 

Retired  pay.  Coast  Guard  (69-0241-0-1- 
403); 

Retirement  pay  and  medical  benefits  for 
commissioned  officers.  Public  Health  Serv- 
ice (75-0379-0-1-551); 

Special  benefits.  Federal  Employees'  Com- 
pensation Act  (16-1521-0-1-600); 

Special  benefits  for  disabled  coal  miners 
(75-0409-0-1-601);  and 


Page  81 


TITLE  2— THE  CONGRESS 


§905 


Tax  Court  Judges  survivors  annuity  fund 
(23-8115-6-7-602). 

(2)  Prior  legal  obligations  of  the  Govern- 
ment in  the  following  budget  accounts  and  ac- 
tivities shall  be  exempt  from  any  order  ^ued 
imder  this  subchapter: 

Agency  for  International  Development, 
Houste^,  and  other  credit  guarantee  pro- 
gnms  (72-4946-6-3-151); 

Agricultural  credit  insiurance  fund  (12- 
4146-6-3-351); 

Momass  ei^rgy  developn^^t  (26-6114-6-1- 
271); 

Check  forgery  insurance  fund  (26-4169-6- 
3-663); 

Community  development  grant  loan  guar- 
antees (86-0162-0-1-451); 

Credit  imion  share  insurance  fund  (25- 
4468-0-3-371); 

Economic  development  revolving  fimd 
(13-4406-0-3-452); 

Employees  life  insurance  fund  (24-8424-0- 
8-662); 

Energy  security  reserve  (Synthetic  Fuels 
Corporation)  (26-0112-0-1-271); 

Export-Import  Bank  of  the  United  States, 
Limitation  of  program  activity  (83-4027-0-3- 
155); 

Federal  Aviation  Administration,  Aviation 
insurance  revolving  fund  (69-4126-0-3-402); 

Federal  Crop  Insurance  Corporation  f  imd 
(12-4085-0-3-351); 

Federal  Deposit  Insurance  Corporation 
(51-8419-6-8-371); 

Federal  Emergency  Management  Agency, 
National  flood  insurance  fimd  (58-4236-0-3- 
453); 

Federal  Emergency  Management  Agency, 
National  insmunce  development  fimd  (58- 
4235-0-3-451); 

Federal  Housing  Administration  fund  (86- 
4676-6-3-371); 

Federal  ship  financing  fund  (69-4301-0-3- 
403); 

Fed^:ul  ship  financing  fimd,  fishing  ves- 
sels (13-4417-0-3-376); 

Geothermal  resources  development  fund 
(89-0206-6-1-271); 

Government  National  Mortgage  Associa- 
tion, Guarantees  of  mortgage-backed  securi- 
ties (86-4238-6-3-371); 

Health  education  loans  (75-4307-0-3-553); 

Hcnneowners  assistance  fund.  Defense  (97- 
4666-6-3-651); 

Indian  loan  guarantee  and  insurance  fund 
(14-4416-6-3-452); 

International  Trade  Admkiistration,  Op- 
eraticms  and  administration  (13-1250-0-1- 
376); 

Low-rait  piMic  housing.  Loans  and  other 
expenses  (86-^98-6-3-664); 

Maritime  Admkystration,  War-risk  insur- 
ance revolving  fu^  (69-4362-6-3-463); 

Overseas  Private  Investment  Corporation 
(71-4^6-6-3-151); 

P&^aie^  Benefit  Guaranty  Corporaticm 
fufid  (16-4264-0-3-661); 

Rail  service  assistance  (69-6122-6-1-461); 

Raih-oad  rehabiMtation  aiMl  improvement 
financing  fund  (69-4411-6-3-461); 

Rural  developmait  insurance  fund  (12- 
4155-6-3-452); 


Rural  electric  and  telephone  revolving 
fund  (12-4230-8-3-271); 

Rural  housing  insurance  fund  (12-4141-0- 
3-371); 

Small  Business  Actainistration,  Business 
loan  and  investment  fimd  (73-4154-6-3-376); 

Small  Business  Admintetration,  Lease 
gucu-antees  revolving  fimd  (73-4157-6-3-376); 

Small  Buskiess  ActeaMistratlen,  Pollution 
control  equipment  contract  guarantee  re- 
volving fund  (73-4147-6-3-376); 

Small  Business  A^tedb^stration,  Surety 
bond  guarantees  revolving  fund  (73-4156-0- 
3-376); 

Department  of  Veterans  Affairs,  Loan 
guaranty  revolving  fund  (36-4025-0-3-704); 
and 

Department  of  Veterans  Affairs,  Service- 
men's group  life  insurance  fund  (36-4009-0- 
3-701). 

(h)  ^  Low-income  programs 

The  following  programs  shall  be  exempt  from 
reduction  under  any  order  issued  under  this 
subchapter: 

Aid  to  families  with  dependent  children  (75- 
0412-0-1-609); 

Child  nutrition  (12-3539-0-1-605); 

Commodity  supplemental  food  program  (12- 
3512-0-1-605); 

Food  stamp  programs  (12-3505-0-1-605  and 
12-3550-0-1-605); 

Grants  to  States  for  Medicaid  (75-0512-0-1- 
551); 

Supplemental  Security  Income  Program 
(75-0406-6-1-609);  and 

Women,  infants,  and  children  program  (12- 
3510-0-1-605). 

(I)  Identification  of  programs 

For  purposes  of  subsections  (g)  and  (h)  of  this 
section,  programs  are  identified  by  the  desig- 
nated budget  account  identification  code  num- 
bers set  forth  in  the  Budget  of  the  United 
States  Government,  1986— Appendix. 

(h)  3  Optionid  exemption  &i  military  personnel 

(1)  The  President  may,  with  respect  to  any 
military  personnel  account,  exempt  that  ac- 
count from  sequestration  or  provide  for  a  lower 
uniform  percentage  reduction  than  would 
otherwise  apply. 

(2)  The  President  may  not  use  the  authority 
provided  by  paragraph  (1)  unless  he  notifies 
the  Congress  of  the  manner  in  which  such  au- 
thority win  be  exercised  on  or  before  the  initial 
sns^shot  tete  for  the  budget  year. 

(As  amended  Pub.  L.  161-73,  title  VII,  §  743(a), 
(c),  Aug.  9,  1969,  163  Stat.  437;  Pub.  L.  161-220, 
§8,  Dec.  12,  1M9,  163  Stat.  1881;  Pub.  L. 
161-508,  title  XIII,  §  13161(c),  Nov.  5,  1966,  104 
Stat.  1388-586;  Pub.  L.  l#2-54,  §  13(a),  June  13, 
1991,  105  Stat.  274;  Pub.  L.  162-83,  §  5(c)(2), 
Aug.  6, 1991, 165  Stat.  466.) 


>  Another  subsec.  (h)  appears  utter  subsec.  (i). 
*  So  in  original.  Probably  should  be  "(J)". 
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Termination  of  Section 
For   termination    of  section    by   section 
275(b)  of  Pub.  L.  99-177,  as  amended,  see  Ef- 
fective and  Termination  Dates  note  set  out 
under  section  900  of  this  title. 

References  in  Text 

Section  907  of  this  title,  referred  to  in  subsec.  (f), 
was  amended  generally  by  Pub.  L.  101-508,  title  XIII, 
§  13101(e)(1),  Nov.  5,  1990,  104  Stat.  1388-591,  and.  as 
so  amended,  does  not  contain  a  par.  (1). 

Section  901  of  this  title,  referred  to  in  subsec.  (f), 
was  amended  generally  by  Pub.  L.  101-508,  title  XIII, 
§  13101(a),  Nov.  5,  1990,  104  Stat.  1388-577.  and,  as  so 
amended,  does  not  contain  a  subsec.  (a)(3)(C). 

Section  906(b)  of  this  title,  referred  to  in  subsec.  (f ), 
was  redesignated  section  906(h)  of  this  title  by  Pub.  L. 
101-508.  title  XIII,  §  13101(d)(2),  Nov.  5,  1990,  104 
Stat.  1388-589. 

Amendments 

1991--Subsec.  (b).  Pub.  L.  102-83  substituted  "sec- 
tion 2307  of  title  38"  for  "section  907  of  title  38"  in 
item  relating  to  burial  benefits  for  veterans. 

Subsec.  (g)(2).  Pub.  L.  102-54  substituted  last  two 
items  relating  to  Department  of  Veterans  Affairs  for 
items  relating  to  Veterans  Administration,  Loan  guar- 
anty revolving  fimd,  and  Veterans  Administration, 
Servicemen's  group  life  insurance  fund. 

1990— Subsec.  (a).  Pub.  L.  101-508,  §13101(0(1), 
amended  subsec.  (a)  generally.  Prior  to  amendment, 
subsec.  (a)  read  as  follows:  "Increases  in  benefits  pay- 
able under  the  old-age,  survivors,  and  disability  insur- 
ance program  established  under  title  II  of  the  Social 
Security  Act,  or  in  benefits  payable  imder  section 
231b(a).  231b(f )(3),  231c(a),  or  231c(f)  of  title  45,  shall 
not  be  considered  "automatic  spending  increases"  for 
purposes  of  this  title;  and  no  reduction  in  any  such  in- 
crease or  in  any  of  the  benefits  involved  shall  be  made 
under  any  order  issued  imder  this  subchapter." 

Subsec.  (e).  Pub.  L.  101-508,  §  13101(c)(2),  amended 
subsec.  (e)  generally.  Prior  to  amendment,  subsec.  (e) 
read  as  follows:  "Offsetting  receipts  and  collections 
shall  not  be  reduced  under  any  order  issued  under  this 
subchapter." 

Subsec.  (g)(1)(B).  Pub.  L.  101-508,  §  13101(c)(3),  in- 
serted item  relating  to  railroad  supplemental  annuity 
pension  fund. 

Subsec.  (h).  Pub.  L.  101-508,  §13101(0(4),  added 
subsec.  (h)  relating  to  optional  exemption  of  military 
personnel. 

1989— Subsec.  (g)(1)(A).  Pub.  L.  101-220  inserted 
item  relating  to  Farm  Credit  System  Financial  Assist- 
ance Corporation,  interest  payments,  after  item  relat- 
ing to  Exchange  stablization  fund. 

Pub.  L.  101-73,  §  743(a)(1),  inserted  item  relating  to 
Director  of  the  Office  of  Thrift  Supervision  after  item 
relating  to  Comptroller  of  the  Currency. 

Pub.  L.  101-73,  §  743(a)(2),  substituted  items  relating 
to  Federal  Deposit  Insurance  Corporation,  Bank  In- 
surance Fimd;  Federal  Deposit  Insurance  Corporation, 
FSLIC  Resolution  Fund;  and  Federal  Deposit  Insur- 
ance Corporation,  Savings  Association  Insurance 
Fund;  for  item  relating  to  Federal  Home  Loan  Bank 
Board. 

Pub.  L.  101-73,  §  743(a)(3),  substituted  item  relating 
to  Federal  Housing  Finance  Board  for  item  relating  to 
Federal  Home  Loan  Bank  Board,  Federal  Savings  and 
Loan  Insurance  Corporation. 

Pub.  L.  101-73.  §  743(a)(4),  inserted  items  relating  to 
Resolution  Funding  Corporation  and  Resolution  Trust 
Corporation  after  item  relating  to  Postal  service  fund. 

Subsec.  (g)(2).  Pub.  L.  101-73.  §7^(c).  struck  out 
item  relating  to  Federal  Savings  and  Loan  Insurance 
Corporation  fund  (82-4037-0-3-371). 

Soldiers'  and  Airmen's  Home 

The  Soldiers'  and  Airmen's  Home,  referred  to  in 
subsec.  (g)(1)(A),  was  incorporated  into  the  Armed 


Forces  Retirement  Home  by  section  411  of  Title  24, 
Hospitals  and  Asylums. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  901,  904  of  this 
title. 

§  906.  Exceptions,  limitations,  and  special  rules 

(a)  Automatic  spending  increases 

Automatic  spending  increases  are  increases  in 
outlays  due  to  changes  in  indexes  in  the  follow- 
ing programs: 

(1)  National  Wool  Act; 

(2)  Special  milk  program;  and 

(3)  Vocational   rehabilitation   basic   State 
grants. 

In  those  programs  all  amounts  other  than  the 
automatic  spending  increases  shall  be  exempt 
from  reduction  under  any  order  issued  under 
this  subchapter. 

(b)  Effect  of  orders  on  guaranteed  student  loan  pro- 
gram 

(1)  Any  reductions  which  are  required  to  be 
achieved  from  the  student  loan  programs  oper- 
ated pursuant  to  part  B  of  title  IV  of  the 
Higher  Education  Act  of  1965  [20  U.S.C.  1071  et 
seq.],  as  a  consequence  of  an  order  issued  pur- 
suant to  section  904  of  this  title,  shall  be 
achieved  only  from  loans  described  in  para- 
graphs (2)  and  (3)  by  the  application  of  the 
measures  described  in  such  paragraphs. 

(2)  For  any  loan  made  during  the  period  be- 
ginning on  the  date  that  an  order  issued  under 
section  904  of  this  title  takes  effect  with  respect 
to  a  fiscal  year  and  ending  at  the  close  of  such 
fiscal  year,  the  rate  used  in  computing  the  spe- 
cial allowance  payment  pursuant  to  section 
438(b)(2)(A)(iii)  of  such  Act  [20  U.S.C. 
1087-l(b)(2)(A)(iii)]  for  each  of  the  first  four 
special  allowance  payments  for  such  loan  shall 
be  adjusted  by  reducing  such  rate  by  the  lesser 
of- 

(A)  0.40  percent,  or 

(B)  the  percentage  by  which  the  rate  speci- 
fied in  such  section  exceeds  3  percent. 

(3)  For  any  loan  made  during  the  period  be- 
ginning on  the  date  that  an  order  issued  under 
section  904  of  this  title  takes  effect  with  respect 
to  a  fiscal  year  and  ending  at  the  close  of  such 
fiscal  year,  the  origination  fee  which  is  author- 
ized to  be  collected  pursuant  to  section 
438(c)(2)  of  such  Act  [20  U.S.C.  1087-1(0(2)] 
shall  be  increased  by  0.50  percent. 

(c)  Treatment  of  foster  care  and  adoption  assistance 

programs 

Any  order  issued  by  the  President  under  sec- 
tion 904  of  this  title  shall  make  the  reduction 
which  is  otherwise  required  under  the  foster 
care  and  adoption  assistance  programs  (estab- 
lished by  part  E  of  title  IV  of  the  Social  Securi- 
ty Act  [42  U.S.C.  670  et  seq.])  only  with  respect 
to  pasnnents  and  expenditures  made  by  States 
in  which  increases  in  foster  care  maintenance 
payment  rates  or  adoption  assistance  payment 
rates  (or  both)  are  to  take  effect  during  the 
fiscal  year  involved,  and  only  to  the  extent  that 
the  required  reduction  can  be  accomplished  by 
applying  a  uniform  percentage  reduction  to  the 


Page  83 


TITLE  2— THE  CONGRESS 


1906 


Federal  matching  payments  that  each  such 
State  would  otherwise  receive  under  section  474 
of  that  Act  [42  U.S.C.  674]  (for  such  fiscal  year) 
for  that  portion  of  the  State's  payments  which 
is  attributable  to  the  increases  taking  effect 
during  that  year.  No  State's  matching  pay- 
ments from  the  Federal  Government  for  foster 
care  maintenance  pajmients  or  for  adoption  as- 
sistance maintenance  payments  may  be  reduced 
by  a  percentage  exceeding  the  applicable  do- 
mestic sequestration  percentage.  No  State  may, 
after  December  12,  1985,  make  any  change  in 
the  timetable  for  making  payments  under  a 
State  plan  approved  under  part  E  of  title  IV  of 
the  Social  Security  Act  which  has  the  effect  of 
changing  the  fiscal  year  in  which  expenditures 
under  such  part  are  made, 
(d)  Special  rules  for  Medicare  program 

(1)  Calculation  of  reduction  in  individual  payment 
amounts 

To  achieve  the  total  percentage  reduction 
in  those  programs  required  by  sections  902 
and  903  of  this  title,  and  notwithstanding  sec- 
tion 710  of  the  Social  Security  Act  [42  U.S.C. 
911],  OMB  shall  determine,  and  the  applica- 
ble Presidential  order  under  section  904  of 
this  title  shall  implement,  the  percentage  re- 
duction that  shall  apply  to  payments  under 
the  health  insurance  programs  under  title 
XVIII  of  the  Social  Security  Act  [42  U.S.C. 
1395  et  seq.]  for  services  furnished  after  the 
order  is  issued,  such  that  the  reduction  made 
in  pajmaents  under  that  order  shall  achieve 
the  required  total  percentage  reduction  in 
those  payments  for  that  fiscal  year  as  deter- 
mined on  a  12-month  basis. 

(2)  Timing  of  application  of  reductions 

(A)  In  general 

Except  as  provided  in  subparagraph  (B), 
if  a  reduction  is  made  imder  paragraph  (1) 
in  pajonent  amounts  pursuant  to  a  seques- 
tration order,  the  reduction  shall  be  applied 
to  payment  for  services  furnished  during 
the  effective  period  of  the  order.  For  pur- 
poses of  the  previous  sentence,  in  the  case 
of  inpatient  services  furnished  for  an  indi- 
vidual, the  services  shall  be  considered  to  be 
furnished  on  the  date  of  the  individual's 
discharge  from  the  inpatient  facility. 

(B)  Payment  on  the  basis  of  cost  reporting  peri- 
ods 

In  the  case  in  which  payment  for  services 
of  a  provider  of  services  is  made  under  title 
XVIII  of  the  Social  Security  Act  [42  U.S.C. 
1395  et  seq.]  on  a  basis  relating  to  the  rea- 
sonable cost  incurred  for  the  services  during 
a  cost  reporting  period  of  the  provider,  if  a 
reduction  is  made  under  paragraph  (1)  in 
payment  amounts  pursuant  to  a  sequestra- 
tion order,  the  reduction  shall  be  applied  to 
payment  for  costs  for  such  services  incurred 
at  any  time  during  each  cost  reporting 
period  of  the  provider  any  part  of  which 
occurs  during  the  effective  period  of  the 
order,  but  only  (for  each  such  cost  report- 
ing period)  in  the  same  proportion  as  the 
fraction  of  the  cost  reporting  period  that 
occurs  during  the  effective  period  of  the 
order. 


(3)  No  increase  in  beneficiary  charges  in  assign- 
ment-related cases 

If  a  reduction  in  pasnnent  amounts  is  made 
under  paragraph  (1)  for  services  for  which 
payment  under  part  B  of  title  XVIII  of  the 
Social  Security  Act  [42  U.S.C.  1395j  et  seq.]  is 
made  on  the  basis  of  an  assignment  described 
in  section  1842(b)(3)(B)(ii)  [42  U.S.C. 
1395u(b)(3)(B)(ii)],  in  accordance  with  section 
1842(b)(6)(B)  [42  U.S.C.  1395u(b)(6)(B)],  or 
under  the  procedure  described  in  section 
1870(f)(1)  [42  U.S.C.  1395gg(f)(l)],  of  such 
Act,  the  person  furnishing  the  services  shall 
be  considered  to  have  accepted  payment  of 
the  reasonable  charge  for  the  services,  less 
any  reduction  in  pas^ment  amount  made  pur- 
suant to  a  sequestration  order,  as  payment  in 
full. 

(4)  No  effect  on  computation  of  AAPCC 

In  computing  the  adjusted  average  per 
capita  cost  for  purposes  of  section  1876(a)(4) 
of  the  Social  Security  Act  [42  U.S.C. 
1395mm(a)(4)],  the  Secretary  of  Health  and 
Himian  Services  shall  not  take  into  account 
any  reductions  in  payment  amounts  which 
have  been  or  may  be  effected  imder  this  sub- 
chapter. 

(e)  Community  and  migrant  health  centers,  Indian 
health  services  and  facilities,  and  veterans*  medi- 
cal care 

(1)  The  maximum  permissible  reduction  in 
budget  authority  for  any  account  listed  in  para- 
graph (2)  for  any  fiscal  year,  pursuant  to  an 
order  issued  imder  section  904  of  this  title,  shall 
be- 

(A)  1  percent  in  the  case  of  the  fiscal  year 
1986,  and 

(B)  2  percent  in  the  case  of  any  subsequent 
fiscal  year. 

(2)  The  accounts  referred  to  in  paragraph  (1) 
are  as  follows: 

(A)  Community  health  centers  (75-0350-0-1- 
550). 

(B)  Migrant  health  centers  (75-0350-0-1- 
550). 

(C)  Indian  health  facilities  (75-0391-0-1- 
551). 

(D)  Indian  health  services  (75-0390-0-1-551). 

(E)  Veterans'  medical  care  (36-0160-0-1-703). 

For  purposes  of  the  preceding  provisions  of  this 
paragraph,  programs  are  identified  by  the  des- 
ignated budget  account  identification  code 
numbers  set  forth  in  the  Budget  of  the  United 
States  Government—Appendix. 

(f)  Treatment  of  child  support  enforcement  program 

Notwithstanding  any  change  in  the  display  of 
budget  accounts,  any  order  issued  by  the  Presi- 
dent under  section  904  of  this  title  shall  accom- 
plish the  full  amount  of  any  required  reduction 
in  expenditures  under  sections  455  and  458  of 
the  Social  Security  Act  [42  U.S.C.  655,  658]  by 
reducing  the  Federal  matching  rate  for  State 
administrative  costs  under  such  program,  as 
specified  (for  the  fiscal  year  involved)  in  section 
455(a)  of  such  Act,  to  the  extent  necessary  to 
reduce  such  expenditures  by  that  amoiuit. 
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(g)  Federal  pay 

(1)  In  general 

For  purposes  of  any  order  issued  under  sec- 
tion 904  of  this  title— 

(A)  Federal  pay  under  a  statutory  pay 
system,  and 

(B)  elements  of  military  pay, 

shall  be  subject  to  reduction  under  an  order 
in  the  same  manner  as  other  administrative 
expense  components  of  the  Federal  budget; 
except  that  no  such  order  may  reduce  or  have 
the  effect  of  reducing  the  rate  of  pay  to 
which  any  individual  is  entitled  under  any 
such  statutory  pay  system  (as  increased  by 
any  amount  payable  under  section  5304  of 
title  5  or  section  302  of  the  Federal  Employ- 
ees Pay  Comparability  Act  of  1990)  or  the 
rate  of  any  element  of  military  pay  to  which 
any  individual  is  entitled  under  title  37,  or 
any  increase  in  rates  of  pay  which  is  sched- 
uled to  take  effect  under  section  5303  of  title 
5,  section  1009  of  title  37,  or  any  other  provi- 
sion of  law. 

(2)  Definitions 

For  purposes  of  this  subsection: 

(A)  The  term  "statutory  pay  system" 
shall  have  the  meaning  given  that  term  in 
section  5302(1)  of  title  5. 

(B)  The  term  "elements  of  military  pay" 
means— 

(i)  the  elements  of  compensation  of 
members  of  the  uniformed  services  speci- 
fied in  section  1009  of  title  37, 

(ii)  allowances  provided  members  of  the 
uniformed  services  under  sections  403a 
and  405  of  such  title,  and 

(iii)  cadet  pay  and  midshipman  pay 
ujider  section  203(c)  of  such  title. 

(C)  The  term  "xmiformed  services"  shall 
have  the  meaning  given  that  term  in  section 
101(3)  of  title  37. 

(h)  Treatment  of  Federal  administrative  expenses 

(1)  Notwithstanding  any  other  provision  of 
this  title,  ^  administrative  expenses  incurred  by 
the  departments  and  agencies,  including  inde- 
pendent agencies,  of  the  Federal  Government 
in  connection  with  any  program,  project,  activi- 
ty, or  account  shall  be  subject  to  reduction  pur- 
suant to  an  order  issued  under  section  904  of 
this  title,  without  regard  to  any  exemption,  ex- 
ception, limitation,  or  special  rule  which  is 
otherwise  applicable  with  respect  to  such  pro- 
gram, project,  activity,  or  account  under  this 
subchapter. 

(2)  Notwithstanding  any  other  provision  of 
law,  administrative  expenses  of  any  program, 
project,  activity,  or  account  which  is  self-sup- 
porting and  does  not  receive  appropriations 
shall  be  subject  to  reduction  under  a  sequester 
order,  unless  specifically  exempted  in  this  joint 
resolution. 

(3)  Payments  made  by  the  Federal  Govern- 
ment to  reimburse  or  match  administrative 
costs  incurred  by  a  State  or  political  subdivision 
under  or  in  connection  with  any  program, 
project,  activity,  or  accoimt  shall  not  be  consid- 


ered administrative  expenses  of  the  Federal 
Government  for  purposes  of  this  section,  and 
shall  be  subject  to  reduction  or  sequestration 
under  this  subchapter  to  the  extent  (and  only 
to  the  extent)  that  other  payments  made  by 
the  Federal  Government  under  or  in  connec- 
tion with  that  program,  project,  activity,  or  ac- 
count are  subject  to  such  reduction  or  seques- 
tration; except  that  Federal  pajnnents  made  to 
a  State  as  reimbursement  of  administrative 
costs  incurred  by  such  State  under  or  in  con- 
nection with  the  unemployment  compensation 
programs  specified  in  subsection  (h)(1)  *  of  this 
section  shall  be  subject  to  reduction  or  seques- 
tration under  this  subchapter  notwithstanding 
the  exemption  otherwise  granted  to  such  pro- 
grams under  that  subsection. 

(4)  Notwithstanding  any  other  provision  of 
law,  this  subsection  shall  not  apply  with  respect 
to  the  following: 

(A)  Comptroller  of  the  Currency. 

(B)  Federal  Deposit  Insurance  Corporation. 

(C)  Office  of  Thrift  Supervision.2 

(D)  Office  of  Thrift  Supervision.^ 

(E)  National  Credit  Union  Administration. 

(F)  National  Credit  Union  Administration, 
central  liquidity  facility. 

(G)  Federal  Retirement  Thrift  Investment 
Board. 

(H)  Resolution  Funding  Corporation. 
(I)  Resolution  Trust  Corporation. 

(i)  Treatment  of  payments  and  advances  made  with 
respect  to  unemployment  compensation  programs 

(1)  For  purposes  of  section  904  of  this  title— 

(A)  any  amount  paid  as  regular  unemploy- 
ment compensation  by  a  State  from  its  ac- 
count in  the  Unemplojnnent  Trust  Fund  (es- 
tablished by  section  904(a)  of  the  Social  Secu- 
rity Act  [42  U.S.C.  1104(a)]), 

(B)  any  advance  made  to  a  State  from  the 
Federal  unemployment  accoimt  (established 
by  section  904(g)  of  such  Act  [42  U.S.C. 
1104(g)])  under  title  XII  of  such  Act  [42 
U.S.C.  1321  et  seq.]  and  any  advance  appro- 
priated to  the  Federal  unemployment  ac- 
count pursuant  to  section  1203  of  such  Act 
[42  U.S.C.  1323],  and 

(C)  any  payment  made  from  the  Federal 
Employees  Compensation  Account  (as  estab- 
lished under  section  909  of  such  Act  [42 
U.S.C.  1109])  for  the  purpose  of  carrying  out 
chapter  85  of  title  5  and  funds  appropriated 
or  transferred  to  or  otherwise  deposited  in 
such  Account, 

shall  not  be  subject  to  reduction. 

(2)(A)  A  State  may  reduce  each  weekly  bene- 
fit payment  made  under  the  Federal-State  Ex- 
tended Unemployment  Compensation  Act  of 
1970  for  any  week  of  unemployment  occurring 
during  any  period  with  respect  to  which  pay- 
ments are  reduced  imder  an  order  issued  under 
section  904  of  this  title  by  a  percentage  not  to 
exceed  the  percentage  by  which  the  Federal 
payment  to  the  State  under  section  204  of  such 
Act  is  to  be  reduced  for  such  week  as  a  result  of 
such  order. 


J  See  References  in  Text  note  below. 


2  So  in  original.  Subpars.  (C)  and  (D)  are  identical. 
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(B)  A  reduction  by  a  State  in  accordance  with 
subparagraph  (A)  shall  not  be  considered  as  a 
failure  to  fulfill  the  requirements  of  section 
3304(a)(ll)of  title26. 

(j)  Commodity  Credit  Corporation 

(1)  Powers   and   authorities    of  the    Commodity 
Credit  Corporation 

This  title  ^  shall  not  restrict  the  Commodity 
Credit  Corporation  in  the  discharge  of  its  au- 
thority and  responsibility  as  a  corporation  to 
buy  and  sell  commodities  in  world  trade,  to 
use  the  proceeds  as  a  revolving  fund  to  meet 
other  obligations  and  otherwise  operate  as  a 
corporation,  the  purpose  for  which  it  was  cre- 
ated. 

(2)  Reduction  in  payments  made  under  contracts 

(A)  Payments  and  loan  eligibility  under 
any  contract  entered  into  with  a  person  by 
the  Commodity  Credit  Corporation  prior  to 
the  time  an  order  has  been  issued  under 
section  904  of  this  title  shall  not  be  reduced 
by  an  order  subsequently  issued.  Subject  to 
subparagraph  (B),  after  an  order  is  issued 
under  such  section  for  a  fiscal  year,  any 
cash  pajmients  made  by  the  Commodity 
Credit  Corporation— 

(i)  xmder  the  terms  of  any  one-year  con- 
tract entered  into  in  such  fiscal  year  and 
after  the  issuance  of  the  order;  and 

(ii)  out  of  an  entitlement  accoimt, 

to  any  person  (including  any  producer, 
lender,  or  guarantee  entity)  shall  be  subject 
to  reduction  under  the  order. 

(B)  Each  contract  entered  into  with  pro- 
ducers or  producer  cooperatives  with  re- 
spect to  a  particular  crop  of  a  commodity 
and  subject  to  reduction  imder  subpara- 
graph (A)  shall  be  reduced  in  accordance 
with  the  same  terms  and  conditions.  If 
some,  but  not  all,  contracts  applicable  to  a 
crop  of  a  commodity  have  been  entered  into 
prior  to  the  issuance  of  an  order  under  sec- 
tion 904  of  this  title,  the  order  shall  provide 
that  the  necessary  reduction  in  payments 
imder  contracts  applicable  to  the  commodi- 
ty be  imif ormly  applied  to  all  contracts  for 
the  next  succeeding  crop  of  the  commodity, 
under  the  authority  provided  in  paragraph 
(3>. 

(3)  Delayed  reduction  in  outlays  permissible 

Notwithstanding  any  other  provision  of  this 
joint  resolution,  if  an  order  under  section  904 
of  this  title  is  issued  with  respect  to  a  fiscal 
year,  any  reduction  under  the  order  applica- 
ble to  contracts  described  in  paragraph  (1) 
may  provide  for  reductions  in  outlays  for  the 
account  involved  to  occur  in  the  fiscal  year 
following  the  fiscal  year  to  which  the  order 
applies.  No  other  account,  or  other  program, 
project,  or  activity,  shall  bear  an  increased  re- 
duction for  the  fiscal  year  to  which  the  order 
applies  as  a  result  of  the  operation  of  the  pre- 
ceding sentence. 


(4)  Uniform  percentage  rate  of  reduction  and  other 

limitations 

All  reductions  described  in  paragraph  (2) 
which  are  required  to  be  made  in  connection 
with  an  order  issued  under  section  904  of  this 
title  with  respect  to  a  fiscal  year— 

(A)  shall  be  made  so  as  to  ensure  that  out- 
lays for  each  program,  project,  activity,  or 
account  involved  are  reduced  by  a  percent- 
age rate  that  is  uniform  for  all  such  pro- 
grams, projects,  activities,  and  accoimts, 
and  may  not  be  made  so  as  to  achieve  a  per- 
centage rate  of  reduction  in  any  such  item 
exceeding  the  rate  specified  in  the  order; 
and 

(B)  with  respect  to  commodity  price  sup- 
port and  income  protection  programs,  shall 
be  made  in  such  manner  and  under  such 
procedures  as  will  attempt  to  ensure  that— 

(i)  imcertainty  as  to  the  scope  of  bene- 
fits under  any  such  program  is  minimized; 

(ii)  any  instability  in  market  prices  for 
agricultural  commodities  resulting  from 
the  reduction  is  minimized;  and 

(iii)  normal  production  and  marketing 
relationships  among  agricultural  commod- 
ities (including  both  contract  and  non- 
contract  commodities)  are  not  distorted. 

In  meeting  the  criterion  set  out  in  clause 
(iii)  of  subparagraph  (B)  of  the  preceding 
sentence,  the  President  shall  take  into  con- 
sideration that  reductions  under  an  order 
may  apply  to  programs  for  two  or  more  ag- 
ricultural commodities  that  use  the  same 
type  of  production  or  marketing  resources 
or  that  are  alternative  commodities  among 
which  a  producer  could  choose  in  making 
annual  production  decisions. 

(5)  No  double  reduction 

No  agricultural  price  support  or  income  pro- 
tection program  that  is  subject  to  reduction 
under  an  order  issued  under  section  904  of 
this  title  for  a  fiscal  year  may  be  subject,  as 
well,  to  modification  or  suspension  under 
such  order  as  an  automatic  spending  increase. 

(6)  Certain  authority  not  to  be  limited 

Nothing  in  this  joint  resolution  shall  limit 
or  reduce,  in  any  way,  any  appropriation  that 
provides  the  Commodity  Credit  Corporation 
with  budget  authority  to  cover  the  Corpora- 
tion's net  realized  losses. 

(k)  Special  rules  for  JOBS  portion  of  AFDC 

(1)  Full  amount  of  sequestration  required 

Any  order  issued  by  the  President  under 
section  904  of  this  title  shall  accomplish  the 
full  amount  of  any  required  sequestration  of 
the  job  opportunities  and  basic  skills  training 
program  under  section  402(a)(19)  [42  U.S.C. 
602(a)(19)3,  and  part  F  of  title  VI,*  of  the 


» See  References  in  Text  note  below. 
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Social  Security  Act,  in  the  manner  specified 
in  this  subsection.  Such  an  order  may  not 
reduce  any  Federal  matching  rate  pursuant 
to  section  403(Z)  of  the  Social  Security  Act  [42 
U.S.C.  603(2)]. 
(2)  New  allotment  formula 

(A)  General  rule 

Notwithstanding  section  403(k)  of  the 
Social  Security  Act  [42  U.S.C.  603(k)],  each 
State's  percentage  share  of  the  amount 
available  after  sequestration  for  direct 
spending  pursuant  to  section  403(Z)  of  such 
Act  for  the  fiscal  year  to  which  the  seques- 
tration applies  shall  be  equal  to— 
(i)  5  the  lesser  of— 

(I)  that  percentage  of  the  total 
amount  paid  to  the  States  pursuant  to 
such  section  403(Z)  for  the  prior  fiscal 
year  that  is  represented  by  the  amount 
paid  to  such  State  pursuant  to  such  sec- 
tion 403(D  for  the  prior  fiscal  year;  or 

(II)  the  amount  that  would  have  been 
allotted  to  such  State  pursuant  to  such 
section  403(k)  had  the  sequestration  not 
been  in  effect. 

(B)  Reallotment  of  amounts  remaining  unallotted 
after  application  of  general  rule 

Any  amount  made  available  after  seques- 
tration for  direct  spending  pursuant  to  sec- 
tion 403(Z)  of  the  Social  Security  Act  [42 
U.S.C.  603(D]  for  the  fiscal  year  to  which 
the  sequestration  applies  that  remains  unal- 
lotted as  a  result  of  subparagraph  (A)  of 
this  paragraph  shall  be  allotted  among  the 
States  in  proportion  to  the  absolute  differ- 
ence between  the  amount  allotted,  respec- 
tively, to  each  State  as  a  result  of  such  sub- 
paragraph and  the  amount  that  would  have 
been  allotted  to  such  State  pursuant  to  sec- 
tion 403(k)  of  such  Act  had  the  sequestra- 
tion not  been  in  effect,  except  that  a  State 
may  not  be  allotted  an  amount  under  this 
subparagraph  that  results  in  a  total  allot- 
ment to  the  State  under  this  paragraph  of 
more  than  the  amount  that  would  have 
been  allotted  to  such  State  pursuant  to 
such  section  403(k)  had  the  sequestration 
not  been  in  effect. 
it)  Effects  of  sequestration 

The  effects  of  sequestration  shall  be  as  fol- 
lows: 

(1)  Budgetary  resources  sequestered  from 
any  account  other  than  a  trust  or  special 
fund  account  shall  be  permanently  cancelled. 

(2)  Except  as  otherwise  provided,  the  same 
percentage  sequestration  shall  apply  to  all 
programs,  projects,  and  activities  within  a 
budget  account  (with  programs,  projects,  and 
activities  as  delineated  in  the  appropriation 
Act  or  accompanying  report  for  the  relevant 
fiscal  year  covering  that  account,  or  for  ac- 
counts not  included  in  appropriation  Acts,  as 
delineated  in  the  most  recently  submitted 
President's  budget). 

(3)  Administrative  regulations  or  similar  ac- 
tions implementing  a  sequestration  shall  be 


» So  in  original.  Subsec.  (k)(2)(A)  enacted  without  a  cl.  (ii). 


made  within  120  days  of  the  sequestration 
order.  To  the  extent  that  formula  allocations 
differ  at  different  levels  of  budgetary  re- 
sources within  an  account,  program,  project, 
or  activity,  the  sequestration  shall  be  inter- 
preted as  producing  a  lower  total  appropria- 
tion, with  the  remaining  amoimt  of  the  ap- 
propriation being  obligated  in  a  manner  con- 
sistent with  program  allocation  formulas  in 
substantive  law. 

(4)  Except  as  otherwise  provided,  obliga- 
tions in  sequestered  accounts  shall  be  reduced 
only  in  the  fiscal  year  in  which  a  sequester 
occurs. 

(5)  If  an  automatic  spending  increase  is  se- 
questered, the  increase  (in  the  applicable 
index)  that  was  disregarded  as  a  result  of  that 
sequestration  shall  not  be  taken  into  accoimt 
in  any  subsequent  fiscal  year. 

(6)  Except  as  otherwise  provided,  sequestra- 
tion in  trust  and  special  fimd  accounts  for 
which  obligations  are  indefinite  shall  be 
taken  in  a  manner  to  ensure  that  obligations 
in  the  fiscal  year  of  a  sequestration  are  re- 
duced, from  the  level  that  would  actually 
have  occurred,  by  the  applicable  sequestra- 
tion percentage. 

(As  amended  Pub.  L.  101-73,  title  VII,  §  743(b), 
Aug.  9,  1989,  103  Stat.  437;  Pub.  L.  101-508,  title 
XIII,  113101(d),  Nov.  5,  1990,  104  Stat. 
1388-589;  Pub.  L.  101-509,  title  V,  §  529  [title  I, 
§  101(b)(2)(A),  (4)(H)],  Nov.  5,  1990,  104  Stat. 
1427,  1439,  1440.) 

Termination  of  Section 

For  termination  of  section  by  section 
275(b)  of  Pub.  L.  99-177,  as  amended,  see  Ef- 
fective and  Termination  Dates  note  set  out 
under  section  900  of  this  title. 

References  in  Text 

The  Social  Security  Act,  referred  to  in  subsecs.  (c), 
(d)(1),  (2)(B),  (3),  (i)(l)(B).  and  (k)(l).  is  act  Aug.  14. 
1935,  ch.  531,  49  Stat.  620,  as  amended.  Part  E  of  title 
IV  of  the  Social  Security  Act  is  classified  generally  to 
part  E  (§  670  et  seq.)  of  subchapter  IV  of  chapter  7  of 
Title  42,  The  Public  Health  and  Welfare.  Part  F  of 
title  VI  of  the  Social  Security  Act  probably  means  part 
F  of  title  IV  of  the  Social  Security  Act,  which  is  classi- 
fied generally  to  part  F  (§  681  et  seq.)  of  subchapter 
IV  of  chapter  7  of  Title  42.  Titles  XII  and  XVIII  of 
the  Social  Security  Act  are  classified  generally  to  sub- 
chapters XII  (§1321  et  seq.)  and  XVIII  (§1395  et 
seq.),  respectively,  of  chapter  7  of  Title  42.  Part  B  of 
title  XVIII  of  the  Social  Security  Act  is  classified  gen- 
erally to  part  B  (§  1395 j  et  seq.)  of  subchapter  XVIII 
of  chapter  7  of  Title  42.  For  complete  classification  of 
this  Act  to  the  Code,  see  section  1305  of  Title  42  and 
Tables 

Section  302  of  the  Federal  Employees  Pay  Compara- 
bility Act  of  1990,  referred  to  in  subsec.  (g)(1),  is  sec- 
tion 529  [title  III,  §  302]  of  Pub.  L.  101-509,  which  is 
set  out  as  a  note  under  section  5304  of  Title  5,  Govern- 
ment Organization  and  Employees. 

This  title,  referred  to  in  subsecs.  (h)(1)  and  (j)(l), 
means  title  II  (§  200  et  seq.)  of  Pub.  L.  99-177,  Dec.  12, 
1985,  99  Stat.  1038,  known  as  the  Balanced  Budget  and 
Emergency  Deficit  Control  Act  of  1985.  For  complete 
classification  of  this  Act  to  the  Code,  see  Short  Title 
note  set  out  under  section  900  of  this  title  and  Tables. 

This  joint  resolution,  referred  to  in  subsecs.  (h)(2) 
and  (j)(3),  (6),  means  Pub.  L.  99-177.  Dec.  12.  1985.  99 
Stat.  1037,  as  amended,  which  enacted  this  chapter 
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and  sections  654  to  656  of  this  title,  amended  sections 
602.  622.  631  to  642.  and  651  to  653  of  this  title,  sec- 
tions 1104  to  1106.  1109.  and  3101  of  Title  31.  Money 
and  Finance,  and  section  911  of  Title  42.  The  Public 
Health  and  Welfare,  repealed  section  661  of  this  title, 
enacted  provisions  set  out  as  notes  under  section  900 
of  this  title  and  section  911  of  Title  42,  and  amended 
provisions  set  out  as  a  note  under  section  621  of  this 
title.  For  complete  classification  of  this  Act  to  the 
Code,  see  Tables. 

Subsec.  (h)(1)  of  this  section,  referred  to  in  subsec. 
(h)(3).  was  redesignated  subsec.  (i)(l)  of  this  section 
by  Pub.  L.  101-508,  title  XIII,  §  13101(d)(2),  Nov.  5, 
1990,  104  Stat.  1388-589. 

The  Federal-State  Extended  Unemployment  Com- 
pensation Act  of  1970,  referred  to  in  subsec.  (i)(2)(A). 
is  title  II  of  Pub.  L.  91-373,  Aug.  10,  1970,  84  Stat.  708, 
as  amended,  which  is  classified  generally  as  a  note 
under  section  3304  of  Title  26,  Internal  Revenue  Code. 
Section  204  of  such  Act  is  set  out  in  the  note  under 
section  3304  of  Title  26.  For  complete  classification  of 
this  Act  to  the  Code,  see  Tables. 

Amendments 

1990-Subsec.  (a).  Pub.  L.  101-508,  §  13101(d)(1), 
amended  subsec.  (a)  generally,  substituting  provisions 
relating  to  automatic  spending  increases  for  provisions 
relating  to  effect  of  reductions  and  sequestrations. 

Subsec.  (b).  Pub.  L.  101-508.  §  13101(d)(3).  substitut- 
ed "section  904  of  this  title"  for  "section  902  of  this 
title"  in  pars.  (1)  to  (3). 

Pub.  L.  101-508,  §  13101(d)(2),  redesignated  subsec. 
(c)  as  (b).  Former  subsec.  (b)  redesignated  (h). 

Subsec.  (c).  Pub.  L.  101-508.  §  13101(d)(4).  inserted 
after  first  sentence  "No  State's  matching  payments 
from  the  Federal  Government  for  foster  care  mainte- 
nance payments  or  for  adoption  assistance  mainte- 
nance payments  may  be  reduced  by  a  percentage  ex- 
ceeding the  applicable  domestic  sequestration  percent- 
age." 

Pub.  L.  101-508,  §  13101(d)(3).  substituted  "section 
904  of  this  title"  for  "section  902  of  this  title". 

Pub.  L.  101-508,  §  13101(d)(2),  redesignated  subsec. 
(f )  as  (c).  Former  subsec.  (c)  redesignated  (b). 

Subsec.  (d)(1).  Pub.  L.  101-508,  §  13101(d)(5).  amend- 
ed par.  (1)  generally.  Prior  to  amendment,  par.  (1) 
read  as  follows:  "The  maximum  permissible  reduction 
for  the  health  insurance  programs  under  title  XVIII 
of  the  Social  Security  Act  for  any  fiscal  year,  pursuant 
to  an  order  issued  under  section  902  of  this  title,  con- 
sists only  of  a  reduction  of — 

"(A)  1  percent  in  the  case  of  fiscal  year  1986,  and 
"(B)  2  percent  (or  such  higher  percentage  as  may 

apply   as   determined   in  accordance  with  section 

902(a)(4)(B)(ii)  of  this  title)  in  the  case  of  any  subse- 
quent fiscal  year, 
in  each  separate  payment  amount  otherwise  made  for 
a  covered  service  imder  those  programs  without  regard 
to  this  subchapter." 

Subsec.  (d)(2)(C).  Pub.  L.  101-508.  §  13101(d)(6). 
struck  out  subpar.  (C)  which  read  as  follows:  "For  pur- 
poses of  this  paragraph,  the  effective  period  of  a  se- 
questration order  for  fiscal  year  1986  is  the  period  be- 
ginning on  March  1.  1986.  and  ending  on  September 
30. 1986." 

Subsec.  (e).  Pub.  L.  101-508.  §  13101(d)(2),  redesig- 
nated subsec.  (k)  as  (e).  Former  subsec.  (e)  redesignat- 
ed (f ). 

Subsec.  (e)(1).  Pub.  L.  101-508,  §  13101(d)(3),  substi- 
tuted "section  904  of  this  title"  for  "section  902  of  this 
title". 

Subsec.  (f).  Pub.  L.  101-508,  §  13101(d)(3),  substitut- 
ed "section  904  of  this  title"  for  "section  902  of  this 
title". 

Pub.  L.  101-508,  §  13101(d)(2),  redesignated  subsec. 
(e)  as  (f ).  Former  subsec.  (f )  redesignated  (c). 

Subsec.  (g)(1).  Pub.  L.  101-509,  §529  [title  I, 
§  101(b)(4)(H)3,  in  closing  provisions,  inserted  "(as  in- 
creased by  any  amoimt  payable  under  section  5304  of 
title  5  or  section  302  of  the  Federal  Employees  Pay 


Comparability  Act  of  1990)"  after  "pay  system"  and 
substituted  "5303"  for  "5305". 
Pub.  L.  101-508.  §  13101(d)(3).  substituted  "section 

904  of  this  title"  for  "section  902  of  this  title". 
Subsec.   (g)(2)(A).   Pub.   L.   101-509,   §529   [title   I. 

§  101(b)(2)(A)],  substituted  "5302(1)"  for  "5301(c)". 

Subsec.  (h).  Pub.  L.  101-508,  §  13101(d)(2),  redesig- 
nated subsec.  (b)  as  (h).  Former  subsec.  (h)  redesignat- 
ed (i). 

Subsec.  (h)(1).  Pub.  L.  101-508,  §  13101(d)(3),  substi- 
tuted "section  904  of  this  title"  for  "section  902  of  this 
title". 

Subsec.  (i).  Pub.  L.  101-508,  §  13101(d)(2),  redesignat- 
ed subsec.  (h)  as  (i)  and  struck  out  former  subsec.  (i) 
which  related  to  treatment  of  mine  worker  disability 
compensation  increases  as  automatic  spending  in- 
creases. 

Subsec.  (i)(l).  (2)(A).  Pub.  L.  101-508.  §  13101(d)(3), 
substituted  "section  904  of  this  title"  for  "section  902 
of  this  title". 

Subsec.  (j).  Pub.  L.  101-508.  §  13101(d)(3).  substitut- 
ed "section  904  of  this  title"  for  "section  902  of  this 
title"  wherever  appearing  in  pars.  (2)  to  (5). 

Subsec.  (k).  Pub.  L.  101-508.  §  13101(d)(2),  added 
subsec.  (k).  Former  subsec.  (k)  redesignated  (e). 

Subsec.  (Z).  Pub.  L.  101-508.  §  13101(d)(2).  added 
subsec.  (l)  and  struck  out  former  subsec.  (I)  which  re- 
lated to  treatment  of  obligated  balances. 

1989— Subsec.  (b)(4)(C).  Pub.  L.  101-73.  §  743(b)(1), 
substituted  "Office  of  Thrift  Supervision"  for  "Feder- 
al Home  Loan  Bank  Board". 

Subsec.  (b)(4)(D).  Pub.  L.  101-73.  §  743(b)(2),  substi- 
tuted "Office  of  Thrift  Supervision"  for  "Federal  Sav- 
ings and  Loan  Insurance  Corporation". 

Subsec.  (b)(4)(H).  (I).  Pub.  L.  101-73,  §  743(b)(3). 
added  subpars.  (H)  and  (I). 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §3051  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  Title  5, 
Government  Organization  and  Employees. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  901,  902,  903, 

905  of  this  title;  title  12  section  1772c. 

§  907.  The  baseline 

(a)  In  general 

For  any  budget  year,  the  baseline  refers  to  a 
projection  of  current-year  levels  of  new  budget 
authority,  outlays,  revenues,  and  the  surplus  or 
deficit  into  the  budget  year  and  the  outyears 
based  on  laws  enacted  through  the  applicable 
date. 

(b)  Direct  spending  and  receipts 

For  the  budget  year  and  each  outyear,  the 
baseline  shall  be  calculated  using  the  following 
assumptions: 

(1)  In  general 

Laws  providing  or  creating  direct  spending 
and  receipts  are  assumed  to  operate  in  the 
manner  specified  in  those  laws  for  each  such 
year  and  funding  for  entitlement  authority  is 
assumed  to  be  adequate  to  make  all  payments 
required  by  those  laws. 

(2)  Exceptions 

(A)  No  program  with  estimated  current- 
year  outlays  greater  than  $50  million  shall  be 
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assumed  to  expire  in  the  budget  year  or  ou- 
tyears. 

(B)  The  increase  for  veterans'  compensation 
for  a  fiscal  year  is  assumed  to  be  the  same  as 
that  required  by  law  for  veterans'  pensions 
unless  otherwise  provided  by  law  enacted  in 
that  session. 

(C)  Excise  taxes  dedicated  to  a  trust  fund,  if 
expiring,  are  assumed  to  be  extended  at  cur- 
rent rates. 

(3)  Hospital  Insurance  Trust  Fund 

Notwithstanding  any  other  provision  of  law, 
the  receipts  and  disbursements  of  the  Hospi- 
tal Insurance  Trust  Fund  shall  be  included  in 
all  calculations  required  by  this  Act. 
(c)  Discretionary  appropriations 

For  the  budget  year  and  each  outyear,  the 
baseline  shall  be  calculated  using  the  following 
assumptions  regarding  all  amoimts  other  than 
those  covered  by  subsection  (b)  of  this  section: 

(1)  Inflation  of  current-year  appropriations 

Budgetary  resources  other  than  unobligat- 
ed balances  shall  be  at  the  level  provided  for 
the  budget  year  in  full-year  appropriation 
Acts.  If  for  any  account  a  full-year  appropria- 
tion has  not  yet  been  enacted,  budgetary  re- 
sources other  than  unobligated  balances  shall 
be  at  the  level  available  in  the  current  year, 
adjusted  sequentially  and  cimiulatively  for 
expiring  housing  contracts  as  specified  in 
paragraph  (2),  for  social  insurance  adminis- 
trative expenses  as  specified  in  paragraph  (3), 
to  offset  pay  absorption  and  for  pay  annuali- 
zation  as  specified  in  paragraph  (4),  for  infla- 
tion as  specified  in  paragraph  (5),  and  to  ac- 
count for  changes  required  by  law  in  the  level 
of  agency  payments  for  personnel  benefits 
other  than  pay. 

(2)  Expiring  housing  contracts 

New  budget  authority  to  renew  expiring 
multiyear  subsidized  housing  contracts  shall 
be  adjusted  to  reflect  the  difference  in  the 
number  of  such  contracts  that  are  scheduled 
to  expire  in  that  fiscal  year  and  the  number 
expiring  in  the  current  year,  with  the  per- 
contract  renewal  cost  equal  to  the  average 
current-year  cost  of  renewal  contracts. 

(3)  Social  insurance  administrative  expenses 
Budgetary  resources  for  the  administrative 

expenses  of  the  following  trust  funds  shall  be 
adjusted  by  the  percentage  change  in  the 
beneficiary  population  from  the  current  year 
to  that  fiscal  year:  the  Federal  Hospital  In- 
surance Trust  Fund,  the  Supplementary  Med- 
ical Insurance  Trust  Fund,  the  Unemploy- 
ment Trust  Fund,  and  the  railroad  retirement 
account. 

(4)  Pay  annualization;  offset  to  pay  absorption 

Current-year  new  budget  authority  for  Fed- 
eral employees  shall  be  adjusted  to  reflect  the 
full  12-month  costs  (without  absorption)  of 
any  pay  adjustment  that  occurred  in  tha^ 
fiscal  year. 

(5)  Inflators 

The  inflator  used  in  paragraph  (1)  to  adjust 
budgetary    resources    relating    to    personnel 


shall  be  the  percent  by  which  the  average  of 
the  Bureau  of  Labor  Statistics  Emplo3^ment 
Cost  Index  (wages  and  salaries,  private  indus- 
try workers)  for  that  fiscal  year  differs  from 
such  index  for  the  current  year.  The  inflator 
used  in  paragraph  (1)  to  adjust  all  other 
budgetary  resources  shall  be  the  percent  by 
which  the  average  of  the  estimated  gross  na- 
tional product  fixed-weight  price  index  for 
that  fiscal  year  differs  from  the  average  of 
such  estimated  index  for  the  current  year. 

(6)  Current-year  appropriations 

If,  for  any  account,  a  continuing  appropria- 
tion is  in  effect  for  less  than  the  entire  cur- 
rent year,  then  the  current-year  amount  shall 
be  assumed  to  equal  the  amount  that  would 
be  available  if  that  continuing  appropriation 
covered  the  entire  fiscal  year.  If  law  permits 
the  transfer  of  budget  authority  among 
budget  accounts  in  the  current  year,  the  cur- 
rent-year level  for  an  account  shall  reflect 
transfers  accomplished  by  the  submission  of, 
or  assumed  for  the  current  year  in,  the  Presi- 
dent's original  budget  for  the  budget  year. 

(d)  Up-to-date  concepts 

In  deriving  the  baseline  for  any  budget  year 
or  outyear,  current-year  amounts  shall  be  cal- 
culated using  the  concepts  and  definitions  that 
are  required  for  that  budget  year. 

(e)  Sale  of  assets  or  prepayment  of  loans 

The  sale  of  an  asset  or  prepayment  of  a  loan 
shall  not  alter  the  deficit  or  produce  any  net 
deficit  reduction  in  the  budget  baseline,  except 
that  the  budget  baseline  estimate  shall  include 
asset  sales  mandated  by  law  before  September 
18,  1987,  and  routine,  ongoing  asset  sales  and 
loan  prepayments  at  levels  consistent  with 
agency  operations  in  fiscal  year  1986;  ^ 

(Pub.  L.  99-177,  title  II,  §257,  formerly 
§§  251(a)(6)(I),  257,  Dec.  12,  1985,  99  Stat.  1092; 
Pub.  L.  100-119,  title  I,  §§  102(a),  (b)(4)-(8), 
104(c)(2),  106(b),  Sept.  29,  1987,  101  Stat.  754, 
773,  774,  777,  780;  redesignated  §  257  and 
amended  Pub.  L.  101-508,  title  XIII,  §  13101(b), 
(e)(1),  (2).  Nov.  5,  1990,  104  Stat.  1388-589, 
1388-591,  1388-593.) 

Termination  of  Section 

For  termination  of  section  by  section 
27 Sib)  of  Pub,  L.  99-177,  as  amended,  see  Ef- 
fective and  Termination  Dates  note  set  out 
under  section  900  of  this  title. 

References  in  Text 

This  Act,  referred  to  in  subsec.  (b)(3),  means  Pub.  L. 
99-177,  Dec.  12,  1985.  99  Stat.  1037,  as  amended,  which 
enacted  this  chapter  and  sections  654  to  656  of  this 
title,  amended  sections  602,  622,  631  to  642,  and  651  to 
653  of  this  title,  sections  1104  to  1106,  1109,  and  3101 
of  Title  31,  Money  and  Finance,  and  section  911  of 
Title  42,  The  Public  Health  and  Welfare,  repealed  sec- 
tion 661  of  this  title,  enacted  provisions  set  out  as 
notes  under  section  900  of  this  title  and  section  911  of 
Title  42,  and  amended  provisions  set  out  as  a  note 
under  section  621  of  this  title.  For  complete  classifica- 
tion of  this  Act  to  the  Code,  see  Tables. 


1  So  in  original.  The  semicolon  probably  should  be  a  period. 
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Codification 

Pub.  L.  101>508,  §  13101(b)»  redesignated  former  par. 
(12)  of  this  section  as  section  250(0(21)  of  Pub.  L. 
99^177,  which  is  classified  to  section  90(Kc)(21)  of  this 
title. 

Pub.  L.  101-508,  §  13101(e)(2).  transferred  section 
251(a)(6)(I)  of  Pub.  I*.  99-177.  which  was  classified  to 
section  901(a)(6)(I)  of  this  title,  to  subsec.  (e)  of  this 
section. 

Amenbio^yts 

1990— Pub.  L.  101-508,  §  13101(e)(1),  amended  sec- 
tion generally,  substituting  provisions  relating  to  base- 
line for  provisions  relating  to  definitions. 

Subsec.  (e).  Pub.  L.  101-508.  §  13101(e)(2),  redesig- 
nated section  901(a)(6)(I)  of  this  title  as  subsec.  (e)  of 
this  section,  and  substituted  "The"  for  "assuming,  for 
purposes  of  this  paragraph  and  subparagraph  (A)(i)  of 
paragraph  (3),  that  the". 

1987— Pub.  L.  100-119,  §  102(a),  amended  section  901 
of  this  title  generally,  adding  subsec.  (a)(6)(I).  See 
1990  Amendment  note  above. 

Definition  of  TiaRMs  Used  in  Balanced  Budget  and 
Emergency  Deficit  Control  Act  of  1985 

Pub.  L.  101-163,  title  III,  §  315,  Nov.  21,  1989,  103 
Stat.  1066,  provided  that:  "Effective  in  the  case  of  this 
Act  and  any  subsequent  Act  making  appropriations  for 
the  Legislative  Branch,  for  purposes  of  the  Balanced 
Budget  and  Emergency  Deficit  Control  Act  of  1985 
(Public  Law  99-177),  as  amended  [see  Short  Title  note 
set  out  under  section  901  of  this  title],  or  any  other 
Act  which  requires  a  uniform  percentage  reduction  in 
accounts  in  this  Act  and  any  subsequent  Act  making 
appropriations  for  the  Legislative  Branch,  the  ac- 
coimts  under  the  general  heading  'Senate',  and  the 
accoimts  imder  the  general  heading  'House  of 
Representatives*,  shall  each  be  considered  to  be  one 
appropriation  account  and  one  'program,  project,  and 
activity*." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  900,  905,  922  of 
this  title. 

§  907a.  Suspension  in  event  of  war  or  low  growth 
(a)  Procedures  in  event  of  low-growth  report 

(1)  Trigger 

Whenever  CBO  issues  a  low-growth  report 
under  section  904(j)  of  this  title,  the  Majority 
Leader  of  the  House  of  Representatives  may, 
and  the  Majority  Leader  of  the  Senate  shall, 
introduce  a  joint  resolution  (in  the  form  set 
forth  in  paragraph  (2))  declaring  that  the 
conditions  specified  in  section  904(j)  of  this 
title  are  met  and  suspending  the  relevant  pro- 
visions of  this  title,  1  titles  III  and  VI  of  the 
Congressional  Budget  Act  of  1974  [2  U.S.C. 
631  et  seq.,  665  et  seq.],  and  section  1103  of 
title  31. 

(2)  Form  of  joint  resolution 

(A)  The  matter  after  the  resolving  clause  in 
any  joint  resolution  introduced  pursuant  to 
paragraph  (1)  shall  be  as  follows:  "That  the 
Congress  declares  that  the  conditions  speci- 
fied in  section  254(j)  of  the  Balanced  Budget 
and  Emergency  Deficit  Control  Act  of  1985 
are  met,  and  the  implementation  of  the  Con- 
gressional Budget  and  Impoundment  Control 
Act  of  1974,  chapter  11  of  title  31,  United 
States  Code,  and  part  C  of  the  Balanced 


»  See  References  in  Text  note  below. 


Budget  and  Emergency  Deficit  Control  Act  of 
1985  are  modified  as  describe<l  in  section 
258(b)  of  the  Balanced  Budget  and  Emergen- 
cy Deficit  Control  Act  of  1985." 

(B)  The  title  of  the  johit  resolution  shall  be 
"Joint  resolution  suspending  certain  provi- 
sions of  law  pursuant  to  section  258(a)(2)  of 
the  Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985.";  and  the  joint  resolution 
shall  not  contain  any  preamble. 

(3)  Committee  action 

Each  joint  resolution  introduced  pursuant 
to  paragraph  (1)  shall  be  referred  to  the  ap- 
propriate committees  of  the  House  of  Repre- 
sentatives or  the  Committee  on  the  Budget  of 
the  Senate,  as  the  case  may  be;  and  such 
Committee  shall  report  the  joint  resolution  to 
its  House  without  amendment  on  or  before 
the  fifth  day  on  which  such  House  is  in  ses- 
sion after  the  date  on  which  the  joint  resolu- 
tion is  introduced.  If  the  Committee  fails  to 
report  the  joint  resolution  within  the  five-day 
period  referred  to  in  the  preceding  sentence, 
it  shall  be  automatically  discharged  from  fur- 
ther consideration  of  the  joint  resolution,  and 
the  joint  resolution  shall  be  placed  on  the  ap- 
propriate calendar. 

(4)  Consideration  of  joint  resolution 

(A)  A  vote  on  final  passage  of  a  joint  resolu- 
tion reported  to  the  Senate  or  discharged  pur- 
suant to  paragraph  (3)  shall  be  taken  on  or 
before  the  close  of  the  fifth  calendar  day  of 
session  after  the  date  on  which  the  joint  reso- 
lution is  reported  or  after  the  Committee  has 
been  discharged  from  further  consideration 
of  the  joint  resolution.  If  prior  to  the  passage 
by  one  House  of  a  joint  resolution  of  that 
House,  that  House  receives  the  same  joint 
resolution  from  the  other  House,  then— 

(i)  the  procedure  in  that  House  shall  be 

the  same  as  if  no  such  joint  resolution  had 

been  received  from  the  other  House,  but 
(ii)  the  vote  on  final  passage  shall  be  on 

the  joint  resolution  of  the  other  House. 

When  the  joint  resolution  is  agreed  to,  the 
Clerk  of  the  House  of  Representatives  (in  the 
case  of  a  House  joint  resolution  agreed  to  in 
the  House  of  Representatives)  or  the  Secre- 
tary of  the  Senate  (in  the  case  of  a  Senate 
joint  resolution  agreed  to  in  the  Senate)  shall 
cause  the  joint  resolution  to  be  engrossed, 
certified,  and  transmitted  to  the  other  House 
of  the  Congress  as  soon  as  practicable. 

(B)(i)  In  the  Senate,  a  joint  resolution 
under  this  paragraph  shall  be  privileged.  It 
shall  not  be  in  order  to  move  to  reconsider 
the  vote  by  which  the  motion  is  agreed  to  or 
disagreed  to. 

(ii)  Debate  in  the  Senate  on  a  joint  resolu- 
tion under  this  paragraph,  and  all  debatable 
motions  and  appeals  in  connection  therewith, 
shall  be  limited  to  not  more  than  five  hours. 
The  time  shall  be  equally  divided  between, 
and  controlled  by,  the  majority  leader  and 
the  minority  leader  or  their  designees. 

(iii)  Debate  in  the  Senate  on  any  debatable 
motion  or  appeal  in  connection  with  a  joint 
resolution  imder  this  paragraph  shall  be  lim- 
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ited  to  not  more  than  one  hour,  to  be  equally 
divided  between,  and  controlled  by,  the  mover 
and  the  manager  of  the  Joint  resolution, 
except  that  in  the  event  the  manager  of  the 
joint  resolution  is  in  favor  of  any  such  motion 
or  appeal,  the  time  in  opposition  thereto  shall 
be  controlled  by  the  minority  leader  or  his 
designee. 

(iv)  A  motion  in  the  Senate  to  further  limit 
debate  on  a  Joint  resolution  imder  this  para- 
graph is  not  debatable.  A  motion  to  table  or 
to  recommit  a  Joint  resolution  under  this 
paragraph  is  not  in  order. 

(C)  No  amendment  to  a  Joint  resolution 
considered  under  this  paragraph  shall  be  in 
order  in  the  Senate. 

(b)  Suspension  of  sequestration  procedures 

Upon  the  enactment  of  a  declaration  of  war 
or  a  Joint  resolution  described  in  subsection  (a) 
of  this  section— 

(1)  the  subsequent  issuance  of  any  seques- 
tration report  or  any  sequestration  order  is 
precluded; 

(2)  sections  302(f),  310(d),  311(a),  and  title 
VI  of  the  Congressional  Budget  Act  of  1974  C2 
U.S.C.  633<f),  641(d),  642(a),  665  et  seq.]  are 
suspended;  and 

(3)  section  1103  of  title  31  is  suspended. 

(c)  Restoration  of  sequestration  procedures 

(1)  In  the  event  of  a  suspension  of  sequestra- 
tion procedures  due  to  a  declaration  of  war, 
then,  effective  with  the  first  fiscal  year  that 
begins  in  the  session  after  the  state  of  war  is 
concluded  by  Senate  ratification  of  the  neces- 
sary treaties,  the  provisions  of  subsection  (b)  of 
this  section  triggered  by  that  declaration  of  war 
are  no  longer  effective. 

(2)  In  the  event  of  a  suspension  of  sequestra- 
tion procedures  due  to  the  enactment  of  a  Joint 
resolution  described  in  subsection  (a)  of  this 
section,  then,  effective  with  regard  to  the  first 
fiscal  year  beginning  at  least  12  months  after 
the  enactment  of  that  resolution,  the  provi- 
sions of  subsection  (b)  of  this  section  triggered 
by  that  resolution  are  no  longer  effective. 

(Pub.  L.  99-177,  title  II,  §  258.  as  added  Pub.  L. 
101-508,  title  XIII,  §  13101(f),  Nov.  5,  1990,  104 
Stat.  1388-593.) 

Termination  of  Section 
For  termination   of  section   by   section 
275ib)  of  Pub.  L.  99-177,  as  amended,  see  Ef- 
fective and  Termination  Dates  note  set  out 
under  section  900  of  this  title. 

References  in  Text 

This  title,  referred  to  in  subsec.  (a)(1),  means  title  II 
(S  200  et  seq.)  of  Pub.  K  99-177.  Dec.  12.  1985,  99  Stat, 
1038.  as  amended,  known  as  the  Balanced  Budget  and 
Emergency  Deficit  Control  Act  of  1985.  For  complete 
classification  of  this  Act  to  the  Code,  see  Short  Title 
note  set  out  under  section  900  of  this  title  and  Tables. 

The  Congressional  Budget  Act  of  1974,  referred  to  in 
subsecs.  (aXl)  and  (b)(2),  is  titles  I  to  IX  of  Pub.  L. 
93-344,  July  12,  1974,  88  Stat.  297,  as  amended.  Titles 
III  and  VI  of  the  Act  are  classified  generally  to  sub- 
chapters I  (§  631  et  seq.)  and  IV  (§  665  et  seq.)  of  chap- 
ter 17A  of  this  title.  For  complete  classification  of  this 
Act  to  the  Code,  see  Short  Title  note  set  out  under 
section  621  of  this  title  and  Tables. 

The  Congressional  Budget  and  Impoundment  Con- 
trol Act  of  1974.  referred  to  in  subsec.  (a)(2)(A),  Is  Pub. 


L.  93-344.  July  12,  1974.  88  Stat.  297.  as  amended.  For 
complete  classification  of  this  Act  to  the  Code,  see 
Short  Title  note  set  out  under  section  621  of  this  title 
and  Tables. 

Part  C  of  the  Balanced  Budget  and  Emergency  Defi- 
cit Control  Act  of  1985.  referred  to  in  subsec.  (a)(2)(A), 
is  classified  generally  to  this  subchapter.  Sections  254 
and  258  of  the  Balanced  Budget  and  Emergency  Defi- 
cit Control  Act  of  1985  are  classified  to  sections  904 
and  907a,  respectively,  of  this  title. 

Codification 

Another  section  258  of  Pub.  L.  99-177  was  added  by 
Pub.  L.  100-119  and  is  classified  to  section  908  of  this 
title. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  665  of  this  title. 

§  907b.  Modification  of  Presidential  order 

(a)  Introduction  of  joint  resolution 

At  any  time  after  the  Director  of  OMB  issues 
a  final  sequestration  report  under  section  904 
of  this  title  for  a  fiscal  year,  but  before  the 
close  of  the  twentieth  calendar  day  of  the  ses- 
sion of  Congress  beginning  after  the  date  of  is- 
suance of  such  report,  the  majority  leader  of 
either  House  of  Congress  may  introduce  a  joint 
resolution  which  contains  provisions  directing 
the  President  to  modify  the  most  recent  order 
issued  under  section  904  of  this  title  or  provide 
an  alternative  to  reduce  the  deficit  for  such 
fiscal  year.  After  the  introduction  of  the  first 
such  joint  resolution  in  either  House  of  Con- 
gress in  any  calendar  year,  then  no  other  joint 
resolution  introduced  in  such  House  in  such 
calendar  year  shall  be  subject  to  the  procedures 
set  forth  in  this  section. 

(b)  Procedures  for  consideration  of  joint  resolutions 

(1)  Referral  to  committee 

A  joint  resolution  introduced  in  the  Senate 
under  subsection  (a)  of  this  section  shall  not 
be  referred  to  a  committee  of  the  Senate  and 
shall  be  placed  on  the  calendar  pending  dispo- 
sition of  such  joint  resolution  in  accordance 
with  this  subsection. 

(2)  Consideration  in  Senate 

On  or  after  the  third  calendar  day  (exclud- 
ing Saturdays,  Simdays,  and  legal  holidays) 
beginning  after  a  joint  resolution  is  intro- 
duced under  subsection  (a)  of  this  section, 
notwithstanding  any  rule  or  precedent  of  the 
Senate,  including  Rule  XXII  of  the  Standing 
Rules  of  the  Senate,  it  is  in  order  (even 
though  a  previous  motion  to  the  same  effect 
has  been  disagreed  to)  for  any  Member  of  the 
Senate  to  move  to  proceed  to  the  consider- 
ation of  the  joint  resolution.  The  motion  is 
not  in  order  after  the  eighth  calendar  day 
(excluding  Saturdays,  Simdays,  and  legal 
holidays)  beginning  after  a  joint  resolution 
(to  which  the  motion  applies)  is  introduced. 
The  joint  resolution  is  privileged  in  the 
Senate.  A  motion  to  reconsider  the  vote  by 
which  the  motion  is  agreed  to  or  disagreed  to 
shall  not  be  hi  order.  If  a  motion  to  proceed 
to  the  consideration  of  the  joint  resolution  is 
agreed  to,  the  Senate  shall  immediately  pro- 
ceed to  consideration  of  the  joint  resolution 
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without  intervening  motion,  order,  or  other 
business,  and  the  joint  resolution  shall 
remain  the  unfinished  business  of  the  Senate 
until  disposed  of. 

(3)  Debate  in  Senate 

(A)  In  the  Senate,  debate  on  a  joint  resolu- 
tion introduced  under  subsection  (a)  of  this 
section,  amendments  thereto,  and  all  debata- 
ble motions  and  appeals  in  connection  there- 
with shall  be  limited  to  not  more  than  10 
hours,  which  shall  be  divided  equally  between 
the  majority  leader  and  the  minority  leader 
(or  their  designees). 

(B)  A  motion  to  postpone,  or  a  motion  to 
proceed  to  the  consideration  of  other  business 
is  not  in  order.  A  motion  to  reconsider  the 
vote  by  which  the  joint  resolution  is  agreed  to 
or  disagreed  to  is  not  in  order,  and  a  motion 
to  recommit  the  joint  resolution  is  not  in 
order. 

(C)(i)  No  amendment  that  is  not  germane  to 
the  provisions  of  the  joint  resolution  (h*  to  the 
order  issued  under  section  904  of  this  title 
shall  be  in  order  in  the  Senate.  In  the  Senate, 
an  amendment,  any  amendment  to  an  amend- 
ment, or  any  debatable  motion  or  appeal  is 
debatable  for  not  to  exceed  30  minutes  to  be 
equally  divided  between,  and  controlled  by, 
the  mover  and  the  majority  leader  (or  their 
designees),  except  that  in  the  event  that  the 
majority  leader  favors  the  amendment, 
motion,  or  appeal,  the  minority  leader  (or  the 
minority  leader's  designee)  shall  control  the 
time  in  opposition  to  the  amendment,  motion, 
or  appeal. 

(ii)  In  the  Senate,  an  amendment  that  is 
otherwise  in  order  shall  be  in  order  notwith- 
standing the  fact  that  it  amends  the  joint  res- 
olution in  more  than  one  place  or  amends  lan- 
guage previously  amended.  It  shall  not  be  in 
order  in  the  Senate  to  vote  on  the  question  of 
agreeing  to  such  a  joint  resolution  or  any 
amendment  thereto  unless  the  figures  then 
contained  in  such  joint  resolution  or  amend- 
ment are  mathematically  consistent. 

(4)  Vote  on  final  passage 

Immediately  following  the  conclusion  of  the 
debate  on  a  joint  resolution  introduced  under 
subsection  (a)  of  this  section,  a  single  quorum 
call  at  the  conclusion  of  the  debate  if  request- 
ed in  accordance  with  the  rules  of  the  Senate, 
and  the  disposition  of  any  pending  amend- 
ments imder  paragraph  (3),  the  vote  on  final 
passage  of  the  joint  resolution  shall  occur. 

(5)  Appeals 

Appeals  from  the  decisions  of  the  Chair 
shall  be  decided  without  debate. 

(6)  Conference  reports 

In  the  Senate,  points  of  order  under  titles 
III,  IV,  and  VI  of  the  Congressional  Budget 
Act  of  1974  [2  U.S.C.  631  et  seq.,  651  et  seq., 
665  et  seq.]  are  applicable  to  a  conference 
report  on  the  joint  resolution  or  any  amend- 
ments in  disagreement  thereto. 

(7)  Resolution  from  other  House 

If,  before  the  passage  by  the  Senate  of  a 
joint  resolution  of  the  Senate  introduced 
under   subsection   (a)   of   this   section,   the 


Senate  receives  from  the  House  of  Represent- 
atives a  joint  resolution  introduced  under 
subsection  (a)  of  this  section,  then  the  follow- 
ing procedures  shall  apply: 

(A)  The  joint  resolution  of  the  House  of 
Representatives  shall  not  be  referred  to  a 
committee  and  shall  be  placed  on  the  calen- 
dar. 

(B)  With  respect  to  a  joint  resolution  in- 
troduced under  subsection  (a)  of  this  sec- 
tion in  the  Senate— 

(i)  the  procediu'e  in  the  Senate  shall  be 
the  same  as  if  no  joint  resolution  had 
been  received  from  the  House;  but 

(ii)(I)  the  vote  on  final  passage  shall  be 
on  the  joint  resolution  of  the  House  if  it 
is  identical  to  the  joint  resolution  then 
pendkig  for  passage  in  the  Senate;  or 

(II)  if  the  joint  resolution  from  the 
House  is  not  identical  to  the  joint  resolu- 
tion then  pending  for  passage  in  the 
Senate  and  the  Senate  then  passes  the 
Senate  joint  resolution,  the  Senate  shall 
be  considered  to  have  passed  the  House 
joint  resolution  as  amended  by  the  text  of 
the  Senate  joint  resolution. 

(C)  Upon  disposition  of  the  joint  resolu- 
tion received  from  the  House,  it  shall  no 
longer  be  in  order  to  consider  the  resolution 
originated  in  the  Senate. 

(8)  Senate  action  on  House  resolution 

If  the  Senate  receives  from  the  House  of 
Representatives  a  joint  resolution  introduced 
under  subsection  (a)  of  this  section  after  the 
Senate  has  disposed  of  a  Senate  originated 
resolution  which  is  identical  to  the  House 
passed  joint  resolution,  the  action  of  the 
Senate  with  regard  to  the  disposition  of  the 
Senate  originated  joint  resolution  shall  be 
deemed  to  be  the  action  of  the  Senate  with 
regard  to  the  House  originated  joint  resolu- 
tion. If  it  is  not  identical  to  the  House  passed 
joint  resolution,  then  the  Senate  shall  be  con- 
sidered to  have  passed  the  joint  resolution  of 
the  House  as  amended  by  the  text  of  the 
Senate  joint  resolution. 

(Pub.  L.  99-177,  title  II,  §  258A,  as  added  Pub.  L. 
101-508,  title  XIII,  §  13101(f),  Nov.  5,  1990,  104 
Stat.  1388-595.) 

Termination  of  Section 

For  termination  of  section  by  section 
275(b)  of  Pub.  L.  99-177,  as  amended,  see  Ef- 
fective and  Termination  Dates  note  set  out 
under  section  900  of  this  title. 

References  in  Text 

The  Congressional  Budget  Act  of  1974,  referred  to  in 
subsec.  (b)(6).  is  titles  I  to  IX  of  Pub.  L.  93-344.  July 
12.  1974.  88  Stat.  297.  as  amended.  Titles  III.  IV.  and 
VI  of  the  Act  are  classified  generally  to  subchapters  I 
($  631  et  seq.).  II  (§  651  et  seq.).  and  IV  (§  665  et  seq.) 
of  chapter  17A  of  this  title.  For  complete  classification 
of  this  Act  to  the  Code,  see  Short  Title  note  set  out 
under  section  621  of  this  title  and  Tables. 
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§  907c.  Flexibility  among  defense  programs,  projects, 
and  activities 

(a)  Reductions  beyond  amount  specified  in  Presiden- 
tial order 

Subject  to  subsections  (b),  (c),  and  (d)  of  this 
section,  new  budget  authority  and  unobligated 
balances  for  any  programs,  projects,  or  activi- 
ties within  major  functional  category  050 
(other  than  a  military  personnel  account)  may 
be  further  reduced  beyond  the  amount  speci- 
fied in  an  order  issued  by  the  President  under 
section  904  of  this  title  for  such  fiscal  year.  To 
the  extent  such  additional  reductions  are  made 
and  result  in  additional  outlay  reductions,  the 
President  may  provide  for  lesser  reductions  in 
new  budget  authority  and  unobligated  balances 
for  other  programs,  projects,  or  activities 
within  major  fimctional  category  050  for  such 
fiscal  year,  but  only  to  the  extent  that  the  re- 
sulting outlay  increases  do  not  exceed  the  addi- 
tional outlay  reductions,  and  no  such  program, 
project,  or  activity  may  be  increased  above  the 
level  actually  made  available  by  law  in  appro- 
priation Acts  (before  taking  sequestration  into 
account).  In  making  calculations  under  this 
subsection,  the  President  shall  use  account 
outlay  rates  that  are  identical  to  those  used  in 
the  report  by  the  Director  of  OMB  under  sec- 
tion 904  of  this  title. 

(b)  Base  closures  prohibited 

No  actions  taken  by  the  President  under  sub- 
section (a)  of  this  section  for  a  fiscal  year  may 
result  in  a  domestic  base  closure  or  realignment 
that  would  otherwise  be  subject  to  section  2687 
of  title  10. 

(c)  Report  and  Joint  resolution  required 

The  President  may  not  exercise  the  authority 
provided  by  this  paragraph  *  for  a  fiscal  year 
unless— 

(1)  the  President  submits  a  single  report  to 
Congress  specifying,  for  each  account,  the  de- 
tailed changes  proposed  to  be  made  for  such 
fiscal  year  pursuant  to  this  section; 

(2)  that  report  is  submitted  within  5  calen- 
dar days  of  the  start  of  the  next  session  of 
Congress;  and 

(3)  a  joint  resolution  affirming  or  modifying 
the  changes  proposed  by  the  President  pursu- 
ant to  this  paragraph  ^  becomes  law. 

(d)  Introduction  of  joint  resolution 

Within  5  calendar  days  of  session  after  the 
President  submits  a  report  to  Congress  under 
subsection  (c)(1)  of  this  section  for  a  fiscal  year, 
the  majority  leader  of  each  House  of  Congress 
shall  (by  request)  introduce  a  joint  resolution 
which  contains  provisions  affirming  the 
changes  proposed  by  the  President  pursuant  to 
this  paragraph.* 

(e)  Form  and  title  of  joint  resolution 

(1)  The  matter  after  the  resolving  clause  in 
any  joint  resolution  introduced  pursuant  to 
subsection  (d)  of  this  section  shall  be  as  follows: 
''That  the  report  of  the  President  as  submitted 
on  [Insert  Date]  imder  section  258B  is  hereby 
approved." 


*  So  in  original.  Probably  should  be  "section". 


(2)  The  title  of  the  joint  resolution  shall  be 
'Joint  resolution  approving  the  report  of  the 

President  submitted  under  section  258B  of  the 
Balanced  Budget  and  Emergency  Deficit  Con- 
trol Act  of  1985." 

(3)  Such  joint  resolution  shall  not  contain 
any  preamble. 

(f )  Calendaring  and  consideration  of  joint  resolution 

in  the  Senate 

(1)  A  joint  resolution  introduced  in  the 
Senate  under  subsection  (d)  of  this  section 
shall  be  referred  to  the  Committee  on  Appro- 
priations, and  if  not  reported  within  5  calendar 
days  (excluding  Saturdays,  Sundays,  and  legal 
holidays)  from  the  date  of  introduction  shall  be 
considered  as  having  been  discharged  there- 
from and  shall  be  placed  on  the  appropriate 
calendar  pending  disposition  of  such  joint  reso- 
lution in  accordance  with  this  subsection.  In 
the  Senate,  no  amendment  proposed  in  the 
Committee  on  Appropriations  shall  be  in  order 
other  than  an  amendment  (in  the  nature  of  a 
substitute)  that  is  germane  or  relevant  to  the 
provisions  of  the  joint  resolution  or  to  the 
order  issued  under  section  904  of  this  title.  For 
purposes  of  this  paragraph,  an  amendment 
shall  be  considered  to  be  relevant  if  it  relates  to 
function  050  (national  defense). 

(2)  On  or  after  the  third  calendar  day  (ex- 
cluding Saturdays,  Sundays,  and  legal  holidays) 
beginning  after  a  joint  resolution  is  placed  on 
the  Senate  calendar,  notwithstanding  any  rule 
or  precedent  of  the  Senate,  including  Rule 
XXII  of  the  Standing  Rules  of  the  Senate,  it  is 
in  order  (even  though  a  previous  motion  to  the 
same  effect  has  been  disagreed  to)  for  any 
Member  of  the  Senate  to  move  to  proceed  to 
the  consideration  of  the  joint  resolution.  The 
motion  is  not  in  order  after  the  eighth  calendar 
day  (excluding  Saturdays,  Sundays,  and  legal 
holidays)  beginning  after  such  joint  resolution 
is  placed  on  the  appropriate  calendar.  The 
motion  is  not  debatable.  The  joint  resolution  is 
privileged  in  the  Senate.  A  motion  to  reconsider 
the  vote  by  which  the  motion  is  agreed  to  or 
disagreed  to  shall  not  be  in  order.  If  a  motion 
to  proceed  to  the  consideration  of  the  joint  res- 
olution is  agreed  to,  the  Senate  shall  immedi- 
ately proceed  to  consideration  of  the  joint  reso- 
lution without  intervening  motion,  order,  or 
other  business,  and  the  joint  resolution  shall 
remain  the  unfinished  business  of  the  Senate 
until  disposed  of. 

(g)  Debate  of  joint  resolution;  motions 

(1)  In  the  Senate,  debate  on  a  joint  resolution 
introduced  under  subsection  (d)  of  this  section, 
amendments  thereto,  and  all  debatable  motions 
and  appeals  in  connection  therewith  shall  be 
limited  to  not  more  than  10  hours,  which  shall 
be  divided  equally  between  the  majority  leader 
and  the  minority  leader  (or  their  designees). 

(2)  A  motion  to  postpone,  or  a  motion  to  pro- 
ceed to  the  consideration  of  other  business  is 
not  in  order.  A  motion  to  reconsider  the  vote  by 
which  the  joint  resolution  is  agreed  to  or  dis- 
agreed to  is  not  tn  order.  In  the  Senate,  a 
motion  to  recommit  the  joint  resolution  is  not 
in  order. 
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(h)  Amendment  of  joint  resolution 

(1)  No  amendment  that  is  not  germane  or  rel- 
evant to  the  provisions  of  the  joint  resolution 
or  to  the  order  issued  under  section  904  of  this 
title  shall  be  in  order  in  the  Senate.  For  pur- 
poses of  this  paragraph,  an  amendment  shall  be 
considered  to  be  relevant  if  it  relates  to  f imc- 
tion  050  (national  defense).  In  the  Senate,  an 
amendment,  any  amendment  to  an  amendment, 
or  any  debatable  motion  or  appeal  is  debatable 
for  not  to  exceed  30  minutes  to  be  equally  di- 
vided between,  and  controlled  by,  the  mover 
and  the  majority  leader  (or  their  designees), 
except  that  in  the  event  that  the  majority 
leader  favors  the  amendment,  motion,  or 
appeal,  the  minority  leader  (or  the  minority 
leader's  designee)  shall  control  the  time  in  op- 
position to  the  amendment,  motion,  or  appeal. 

(2)  In  the  Senate,  an  amendment  that  is 
otherwise  in  order  shall  be  in  order  notwith- 
standing the  fact  that  it  amends  the  joint  reso- 
lution in  more  than  one  place  or  amends  lan- 
guage previously  amended,  so  long  as  the 
amendment  makes  or  maintains  mathematical 
consistency.  It  shall  not  be  in  order  in  the 
Senate  to  vote  on  the  question  of  agreeing  to 
such  a  joint  resolution  or  any  amendment 
thereto  unless  the  figures  then  contained  in 
such  joint  resolution  or  amendment  are  mathe- 
matically consistent. 

(3)  It  shall  not  be  in  order  in  the  Senate  to 
consider  any  amendment  to  any  joint  resolu- 
tion introduced  under  subsection  (d)  of  this  sec- 
tion or  any  conference  report  thereon  if  such 
amendment  or  conference  report  would  have 
the  effect  of  decreasing  any  specific  budget 
outlay  reductions  below  the  level  of  such  outlay 
reductions  provided  in  such  joint  resolution 
unless  such  amendment  or  conference  report 
makes  a  reduction  in  other  specific  budget  out- 
lays at  least  equivalent  to  any  increase  in  out- 
lays provided  by  such  amendment  or  confer- 
ence report. 

(4)  For  purposes  of  the  application  of  para- 
graph (3),  the  level  of  outlays  and  specific 
budget  outlay  reductions  provided  in  an  amend- 
ment shall  be  determined  on  the  basis  of  esti- 
mates made  by  the  Committee  on  the  Budget 
of  the  Senate. 

(i)  Vote  on  Hnal  passage  of  joint  resolution 

Immediately  following  the  conclusion  of  the 
debate  on  a  joint  resolution  introduced  under 
subsection  (d)  of  this  section,  a  single  quorima 
call  at  the  conclusion  of  the  debate  if  requested 
in  accordance  with  the  rules  of  the  Senate,  and 
the  disposition  of  any  pending  amendments 
under  subsection  (h)  of  this  section,  the  vote  on 
final  passage  of  the  joint  resolution  shall  occur. 
(j)  Appeal  from  decision  of  Chair 

Appeals  from  the  decisions  of  the  Chair  relat- 
ing to  the  application  of  the  rules  of  the  Senate 
to  the  procedure  relating  to  a  joint  resolution 
described  in  subsection  (d)  of  this  section  shall 
be  decided  without  debate. 
(k)  Conference  reports 

In  the  Senate,  points  of  order  under  titles  III 
and  IV  of  the  Congressional  Budget  Act  of  1974 
C2  U.S.C.  631  et  seq.,  651  et  seq.]  (including 
points  of  order  imder  sections  302(c),  303(a), 


306.  and  401(b)(1)  C2  U.S.C.  633(c),  634(a),  637, 
651(b)(1)])  are  applicable  to  a  conference  report 
on  the  joint  resolution  or  any  amendments  in 
disagreement  thereto. 

il)  Resolution  from  other  House 

If,  before  the  passage  by  the  Senate  of  a  joint 
resolution  of  the  Senate  introduced  under  sub- 
section (d)  of  this  section,  the  Senate  receives 
from  the  House  of  Representatives  a  joint  reso- 
lution introduced  under  subsection  (d)  of  this 
section,  then  the  following  procedures  shall 
apply: 

(1)  The  joint  resolution  of  the  House  of 
Representatives  shall  not  be  referred  to  a 
committee. 

(2)  With  respect  to  a  joint  resolution  intro- 
duced under  subsection  (d)  of  this  section  in 
the  Senate— 

(A)  the  procedure  in  the  Senate  shall  be 
the  same  as  if  no  joint  resolution  had  been 
received  from  the  House;  but 

(B)(i)  the  vote  on  final  passage  shall  be  on 
the  joint  resolution  of  the  House  if  it  is 
identical  to  the  joint  resolution  then  pend- 
ing for  passage  in  the  Senate;  or 

(ii)  if  the  joint  resolution  from  the  House 
is  not  identical  to  the  joint  resolution  then 
pending  for  passage  in  the  Senate  and  the 
Senate  then  passes  the  Senate  joint  resolu- 
tion, the  Senate  shall  be  considered  to  have 
passed  the  House  joint  resolution  as  amend- 
ed by  the  text  of  the  Senate  joint  resolu- 
tion. 

(3)  Upon  disposition  of  the  joint  resolution 
received  from  the  House,  it  shall  no  longer  be 
in  order  to  consider  the  joint  resolution  origi- 
nated in  the  Senate. 

(m)  Senate  action  on  House  resolution 

If  the  Senate  receives  from  the  House  of  Rep- 
resentatives a  joint  resolution  introduced  under 
subsection  (d)  of  this  section  after  the  Senate 
has  disposed  of  a  Senate  originated  joint  resolu- 
tion which  is  identical  to  the  House  passed 
joint  resolution,  the  action  of  the  Senate  with 
regard  to  the  disposition  of  the  Senate  originat- 
ed joint  resolution  shall  be  deemed  to  be  the 
action  of  the  Senate  with  regard  to  the  House 
originated  joint  resolution.  If  it  is  not  identical 
to  the  House  passed  joint  resolution,  then  the 
Senate  shall  be  considered  to  have  passed  the 
joint  resolution  of  the  House  as  amended  by 
the  text  of  the  Senate  joint  resolution. 

(Pub.  L.  99-177,  title  II,  §  258B,  as  added  Pub.  L. 
101-508,  title  XIII,  §  13101(g),  Nov.  5,  1990,  104 
Stat.  1388-597.) 

Termination  of  Section 

For  termination  of  section  by  section 
275(b)  of  Pub.  L,  99-177,  as  amended,  see  Ef- 
fective and  Termination  Dates  note  set  out 
under  section  900  of  this  title. 

References  in  Text 

Section  258B,  referred  to  in  subsec.  (e)(1),  (2),  means 
section  258B  of  Pub.  L.  99-177,  which  is  classified  to 
this  section. 

The  Congressional  Budget  Act  of  1974,  referred  to  in 
subsec.  (k),  is  titles  I  to  IX  of  Pub.  L.  93-344,  July  12, 
1974,  88  Stat.  297,  as  amended.  Titles  III  and  IV  of  the 
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Act  are  classified  generally  to  subchapters  I  (§631  et 
seq.)  and  II  (|  651  et  seq.)  of  chapter  17A  of  this  title. 
For  complete  classification  of  this  Act  to  the  Code»  see 
Short  Title  note  set  out  under  section  621  of  this  title 
and  Tables. 

§  907d.  Special  reconciliation  process 

(a)  Reporting  of  resolutions  and  reconciliation  bills 
and  resolutions,  in  Senate 

(1)  Committee  alternatives  to  Presidential  order 

After  the  submission  of  an  OMB  sequestra- 
tion update  report  under  section  904  of  this 
title  that  envisions  a  sequestration  under  sec- 
tion 902  or  903  of  this  title,  each  standing 
committee  of  the  Senate  may,  not  later  than 
October  10,  submit  to  the  Committee  on  the 
Budget  of  the  Senate  information  of  the  type 
described  in  section  632(d)  of  this  title  with 
respect  to  alternatives  to  the  order  envisioned 
by  such  report  insofar  as  such  order  affects 
laws  within  the  jurisdiction  of  the  committee. 

(2)  Initial  Budget  Committee  action 

After  the  submission  of  such  a  report,  the 
Committee  on  the  Budget  of  the  Senate  may, 
not  later  than  October  15,  report  to  the 
Senate  a  resolution.  The  resolution  may 
affirm  the  impact  of  the  order  envisioned  by 
such  report,  in  whole  or  in  part.  To  the 
extent  that  any  part  is  not  affirmed,  the  reso- 
lution shall  state  which  parts  are  not  af- 
firmed and  shall  contain  instructions  to  com- 
mittees of  the  Senate  of  the  type  referred  to 
in  section  641(a)  of  this  title,  sufficient  to 
achieve  at  least  the  total  level  of  deficit  re- 
duction contained  in  those  sections  which  are 
not  affirmed. 

(3)  Response  of  committees 

Committees  instructed  pursuant  to  para- 
graph (2),  or  affected  thereby,  shall  submit 
their  responses  to  the  Budget  Committee  no 
later  than  10  days  after  the  resolution  re- 
ferred to  in  paragraph  (2)  is  agreed  to,  except 
that  if  only  one  such  Committee  is  so  in- 
structed such  Committee  shall,  by  the  same 
date,  report  to  the  Senate  a  reconciliation  bill 
or  reconciliation  resolution  containing  its  rec- 
ommendations in  response  to  such  instruc- 
tions. A  committee  shall  be  considered  to 
have  complied  with  all  instructions  to  it  pur- 
suant to  a  resolution  adopted  under  para- 
graph (2)  if  it  has  made  recommendations 
with  respect  to  matters  within  its  jurisdiction 
which  would  result  in  a  reduction  in  the  defi- 
cit at  least  equal  to  the  total  reduction  direct- 
ed by  such  instructions. 

(4)  Budget  Committee  action 

Upon  receipt  of  the  recommendations  re- 
ceived in  response  to  a  resolution  referred  to 
in  paragraph  (2),  the  Budget  Committee  shall 
report  to  the  Senate  a  reconciliation  bill  or 
reconciliation  resolution,  or  both,  carrying 
out  all  such  recommendations  without  any 
substantive  revisions.  In  the  event  that  a  com- 
mittee Instructed  in  a  resolution  referred  to 
in  paragraph  (2)  fails  to  submit  any  recom- 
mendation (or,  when  only  one  committee  is 
instructed,  fails  to  report  a  reconciliation  bill 
or  resolution)  tn  response  to  such  instruc- 
tions, the  Budget  Committee  shall  include  in 


the  reconciliation  bill  or  reconciliation  resolu- 
tion reported  pursuant  to  this  subparagraph 
legislative  language  within  the  jurisdiction  of 
the  noncomplying  committee  to  achieve  the 
amount  of  deficit  reduction  directed  in  such 
instructions. 

(5)  Point  of  order 

It  shall  not  be  in  order  in  the  Senate  to  con- 
sider any  reconciliation  bill  or  reconciliation 
resolution  reported  under  paragraph  (4)  with 
respect  to  a  fiscal  year,  any  amendment 
thereto,  or  any  conference  report  thereon  if— 

(A)  the  enactment  of  such  bill  or  resolu- 
tion as  reported; 

(B)  the  adoption  and  enactment  of  such 
amendment;  or 

(C)  the  enactment  of  such  bill  or  resolu- 
tion in  the  form  recommended  in  such  con- 
ference report. 

would  cause  the  amount  of  the  deficit  for 
such  fiscal  year  to  exceed  the  maximum  defi- 
cit amount  for  such  fiscal  year,  unless  the 
low-growth  report  submitted  under  section 
904  of  this  title  projects  negative  real  eco- 
nomic growth  for  such  fiscal  year,  or  for  each 
of  any  two  consecutive  quarters  during  such 
fiscal  year. 

(6)  Treatment  of  certain  amendments 

In  the  Senate,  an  amendment  which  adds  to 
a  resolution  reported  imder  paragraph  (2)  an 
instruction  of  the  tj^e  referred  to  in  such 
paragraph  shall  be  in  order  during  the  consid- 
eration of  such  resolution  if  such  amendment 
would  be  in  order  but  for  the  fact  that  it 
would  be  held  to  be  non-germane  on  the  basis 
that  the  instruction  constitutes  new  matter. 

(7)  "Day"  defmed 

For  purposes  of  paragraphs  (1),  (2),  and  (3), 
the  term  "day"  shall  mean  any  calendar  day 
on  which  the  Senate  is  in  session. 

(b)  Procedures 

(1)  In  general 

Except  as  provided  in  paragraph  (2),  in  the 
Senate  the  provisions  of  sections  636  and  641 
of  this  title  for  the  consideration  of  concur- 
rent resolutions  on  the  budget  and  conference 
reports  thereon  shall  also  apply  to  the  consid- 
eration of  resolutions,  and  reconciliation  bills 
and  reconciliation  resolutions  reported  under 
this  paragraph  and  conference  reports  there- 
on. 

(2)  Limit  on  debate 

Debate  in  the  Senate  on  any  resolution  re- 
ported pursuant  to  subsection  (a)(2)  of  this 
section,  and  all  amendments  thereto  and  de- 
batable motions  and  appeals  in  connection 
therewith,  shall  be  limited  to  10  hours. 

(3)  Limitation  on  amendments 

Section  641(d)(2)  of  this  title  shall  apply  to 
reconciliation  bills  and  reconciliation  resolu- 
tions reported  under  this  subsection. 

(4)  Bills  and  resolutions  received  from  the  House 

Any  bill  or  resolution  received  in  the  Senate 
from  the  House,  which  is  a  companion  to  a 
reconciliation  bill  or  reconciliation  resolution 
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of  the  Senate  for  the  purposes  of  this  subsec- 
tion, shall  be  considered  in  the  Senate  pursu- 
ant to  the  provisions  of  this  subsection. 

(5)  ''Resolution"  defined 

For  purposes  of  this  subsection,  the  term 
''resolution"  means  a  simple.  Joint,  or  concur- 
rent resolution. 

(Pub.  L.  99-177,  title  II,  §  258C,  as  added  Pub.  L. 
101-508,  title  XIII,  {  13101(g),  Nov.  5,  1990,  104 
Stat.  1388-600.) 

Termination  of  Section 

For  termination  of  section  by  section 
275ib)  of  Pub.  L.  99-177,  as  amended,  see  Ef- 
fective and  Termination  Dates  note  set  out 
under  section  900  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  641,  644  of  this 
title. 

§  908.  Modification  of  Presidential  order 

Termination  of  Section 

For  termination  of  section  by  section 
275ib)  of  Pub.  L.  99-177,  as  amended,  see  Ef- 
fective and  Termination  Dates  note  set  out 
under  section  900  of  this  title. 

References  in  Text 

Section  901  of  this  title,  referred  to  in  subsec.  (a), 
was  amended  generaUy  by  Pub.  L.  101-508,  title  XIII, 
$  13101(a),  Nov.  5,  1990,  104  Stat.  1388-577,  and,  as  so 
amended,  does  not  contain  a  subsec.  (c).  Provisions  re- 
lating to  reports  by  the  Director  of  OMB  are  con- 
tained in  section  904  of  this  title. 

Section  902  of  this  title,  referred  to  in  subsecs.  (a) 
and  (b)(3)(C)(ii),  was  amended  generally  by  Pub.  L. 
101-508,  title  XIII,  §  13101(a).  Nov.  5,  1990,  104  Stat. 
1388-581.  Provisions  relating  to  Presidential  orders  are 
contained  in  section  904(g)(5)  of  this  title. 

Codification 

Another  section  258  of  Pub.  L.  99-177  was  added  by 
Pub.  L.  101-508  and  is  classified  to  section  907a  of  this 
title. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  665  of  this  title. 

§909.  Repealed.  Pub.  L.  101-508,  title  XIII,  §13212, 
Nov.  5, 1990, 104  Stat  1388-621 

Section,  Pub.  L.  100-119,  title  II,  §202,  Sept.  29, 
1987,  101  Stat.  784,  prohibited  counting  as  savings 
transfer  of  Government  actions  from  one  year  to  an- 
other. 

SUBCHAPTER  II-OPERATION  AND 
REVIEW 
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Codification 


Section,  Pub.  L.  99-177,  title  II,  §  273,  Dec.  12,  1985, 
99  Stat.  1098,  which  related  to  revenue  estimates,  was 
redesignated  as  section  201(g)  of  Pub.  L.  93-344  by  sec- 
tion 13202(b)  of  Pub.  L.  101-508  and  is  classified  to  sec- 
tion 601(g)  of  this  title. 

§  922.  Judicial  review 

References  in  Text 

Section  902  of  tills  title,  referred  to  in  subsecs.  (a)(1), 
(3),  (d),  and  (e),  was  amended  generaUy  by  Pub.  L. 


101-508,  title  XIII,  S  13101(a),  Nov.  5,  1990,  104  Stat. 
1388-581.  Provisions  relating  to  Presidential  orders  are 
contained  in  section  904(g)(5)  of  this  title. 

Section  907  of  this  title,  referred  to  in  subsec. 
(d)(1)(A),  was  amended  generally  by  Pub.  L.  101-508, 
title  XIII,  §  13101(e)(1),  Nov.  5,  1990,  104  Stat. 
1388-591,  and,  as  so  amended,  does  not  contain  a  par. 
(1). 

Section  901  of  this  title,  referred  to  in  subsecs.  (f)(1), 
(5),  and  (h),  was  amended  generaUy  by  Pub.  L. 
101-508,  title  XIII,  §  13101(a),  Nov.  5,  1990,  104  Stat. 
1388-577.  Provisions  relating  to  reports  are  contained 
in  section  904  of  this  title. 

Section  904  of  this  title,  referred  to  in  subsec.  (f)(4), 
was  amended  generally  by  Pub.  L.  101-508,  title  XIII, 
§  13101(a),  Nov.  5,  1990,  104  Stat.  1388-586,  and,  as  so 
amended,  does  not  contain  a  subsec.  (a)(4). 

CHAPTER  21-.CIVIC  ACHIEVEMENT  AWARD 
PROGRAM  IN  HONOR  OF  OFFICE  OF  SPEAK- 
ER OF  HOUSE  OF  REPRESENTATIVES 

§§1001  to  1004.  Repealed.  Pub.  L.  101-483,  Oct.  31, 
1990, 104  Stat  1166 

Section  1001,  Pub.  L.  100-158,  §  1,  Nov.  9,  1987,  101 
Stat.  896,  related  to  support  for  Civic  Achievement 
Award  Program  in  Honor  of  Office  of  Speaker  of 
House  of  Representatives. 

Section  1002,  Pub.  L.  100-158,  §  2,  Nov.  9,  1987,  101 
Stat.  897:  Pub.  L.  101-118,  §S  2,  3,  Oct.  17,  1989,  103 
Stat.  698,  related  to  a  description  of  Civic  Achieve- 
ment Award  Program  conducted  by  Close  Up  Founda- 
tion, categories  of  awards,  a  national  committee  to 
advise  Close  Up  Foundation,  and  participation  by  li- 
braries. 

Section  1003,  Pub.  L.  100-158,  S  3,  Nov.  9,  1987,  101 
Stat.  897,  related  to  audit  and  reporting  requirements 
of  Con^itroUer  General  and  Close  Up  Foimdation  with 
regard  to  Civic  Achievement  Award  Program. 

Section  1004,  Pub.  L.  100-158,  %  4,  Nov.  9,  1987,  101 
Stat.  898;  Pub.  L.  101-118,  §  1,  Oct.  17,  1989,  103  Stat. 
698,  related  to  authorization  of  appropriations  to 
carry  out  Civic  Achievement  Award  Program. 

Preamble 

Preamble  to  Pub.  L.  100-158  was  repealed  by  Pub.  L. 
101-483,  Oct.  31, 1990, 104  Stat.  1166. 

CHAPTER  22— JOHN  C.  STENNIS  CENTER  FOR 
PUBLIC  SERVICE  TRAINING  AND  DEVELOP- 
MENT 

§  1104.  Purposes  and  authority  of  Center 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1108  of  this 
title. 

§  1105.  John  C.  Stennis  Center  for  Public  Service  De- 
velopment Trust  Fund 

[See  main  edition  for  text  ofia)  to  (c)] 

(d)  Proceeds  from  certain  transactions  credited  to 
fund 

In  addition  to  the  appropriations  received 
pursuant  to  section  1110  of  this  title,  the  inter- 
est on,  and  the  proceeds  from  the  sale  or  re- 
demption of,  any  obligations  held  in  the  fund 
pursuant  to  section  1108(a)  of  this  title,  shall  be 
credited  to  and  form  a  part  of  the  fund. 

(As  amended  Pub.  L.  101-520,  title  III,  §  313(a), 
Nov.  5, 1990, 104  Stat.  2282.) 
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Amendments 

1990-^ubsec.  (d).  Pub.  L.  101-520  amended  subsec. 
(d)  generally.  Prior  to  amendment,  subsec.  (d)  read  as 
follows:  "The  interest  on.  and  the  proceeds  from  the 
sale  or  redemption  of,  any  obligations  held  in  the  fund 
shall  be  credited  to  and  form  a  part  of  the  fund." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1102,  1108  of 
this  title. 

§  1106.  Expenditures  and  audit  of  trust  fund 
(a)  In  general 

The  Secretary  of  the  Treasury  is  authorized 
to  pay  to  the  Center  from  the  interest  and 
earnings  of  the  fund,  and  moneys  credited  to 
the  fund  pursuant  to  section  1108(a)  of  this 
title,  such  sums  as  the  Board  determines  are 
necessary  and  appropriate  to  enable  the  Center 
to  carry  out  the  provisions  of  this  chapter. 

ISee  main  edition  for  text  ofib)l 

(As  amended  Pub.  L.  101-520,  title  III,  §  313(b), 
Nov.  5,  1990,  104  Stat.  2282.) 

Amendments 

1990— Subsec.  (a).  Pub.  K  101-520  amended  subsec. 
(a)  generally.  Prior  to  amendment,  subsec.  (a)  read  as 
follows:  "The  Secretary  of  the  Treasury  is  authorized 
to  pay  to  the  Center  from  the  interest  and  earnings  of 
the  f  imd  such  sums  as  the  Board  determines  are  nec- 
essary and  appropriate  to  enable  the  Center  to  carry 
out  the  provisions  of  this  chapter." 

§  1107.  Executive  Director  of  Center 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  Greneral 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5.  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 

§  1108.  Administrative  provisions 

(a)  In  general 

In  order  to  carry  out  the  provisions  of  this 
chapter,  the  Center  may— 

iSee  main  edition  for  text  ofil)  to  (5)3 

(6)  enter  into  contracts,  grants,  or  other  ar- 
rangements, or  modifications  thereof,  to 
carry  out  the  provisions  of  this  chapter,  and 
such  contracts  or  modifications  thereof  may, 
with  the  concurrence  of  two-thirds  of  the 
members  of  the  Board,  be  entered  into  with- 
out performance  or  other  bonds,  and  without 
regard  to  section  5  of  title  41; 

(7)  make  expenditures  for  official  reception 
and  representation  expenses  as  well  as  ex- 
penditures for  meals,  entertainment  and  re- 
freshments in  connection  with  official  train- 
ing sessions  or  other  authorized  programs  or 
activities; 

(8)  apply  for,  receive  and  use  for  the  pur- 
poses of  the  Center  grants  or  other  assistance 
from  Federal  sources; 

(9)  establish,  receive  and  use  for  the  pur- 
poses of  the  Center  fees  or  other  charges  for 


goods  or  services  provided  in  fulfilling  the 
Center's  purposes  to  persons  not  enumerated 
in  section  1104(b)  of  this  title; 

(10)  invest,  as  specified  in  section  1105(b)  of 
this  title,  moneys  authorized  to  be  received 
under  this  section;  and 

(11)  make  other  necessary  expenditures. 

iSee  main  edition  for  text  o/(6)3 

(As  amended  Pub.  L.  101-163,  title  III,  §  320, 
Nov.  21,  1989,  103  Stat.  1068;  Pub.  L.  101-520, 
title  III,  §  313(c),  Nov.  5,  1990,  104  Stat.  2282.) 

AlfENDMENTS 

1990— Subsec.  (a)(6)  to  (11).  Pub.  L.  101-520  struck 
out  "and"  at  end  of  par.  (6),  added  pars.  (7)  to  (11), 
and  struck  out  former  par.  (7)  which  read  as  follows: 
"To  make  other  necessary  expenditures  including  offi- 
cial reception  and  representation  expenses." 

1989— Subsec.  (a)(7).  Pub.  L.  101-163  substituted  "To 
make  other  necessary  expenditures  including  official 
reception  and  representation  expenses"  for  "make 
other  necessary  expenditures". 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schediile,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a  note  \mder 
section  5376  of  Title  5. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1105,  1106  of 
this  title. 

CHAPTER  23— GOVERNMENT  EMPLOYEE 
RIGHTS 

Sec. 

1201.  Short  title;  purpose;  definitions. 

(a)  Short  title. 

(b)  Purpose. 

(c)  Definitions. 

1202.  Discriminatory  practices  prohibited. 

1203.  Establishment  of  Office  of  Senate  Fair  Em- 

ployment Practices. 

(a)  In  general. 

(b)  Director. 

(c)  Staff  of  Office. 

(d)  Expenses  of  Office. 

(e)  Rules  of  Office. 

(f)  Representation     by     Senate     Legal 

Counsel. 

1204.  Senate  procediure  for  consideration  of  al- 

leged violations. 

1205.  Step  I:  Counseling. 

(a)  In  general. 

(b)  Period  of  counseling. 

(c)  Employees  of  Architect  of  Capitol 

and  Capitol  Police. 

1206.  Step  II:  Mediation. 

(a)  In  general. 

(b)  Mediation  period. 

1207.  Step  III:  Formal  complaint  and  hearing. 

(a)  Formal  complaint  and  request  for 

hearing. 

(b)  Hearing  board. 

(c)  Dismissal  of  frivolous  claims. 

(d)  Hearing. 

(e)  Discovery. 

(f)  Subpoena. 

(g)  Decision, 
(h)  Remedies. 

(i)  Precedent  and  interpretations. 
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Sec. 

1208.  Review  by  Select  Committee  on  Ethics. 

(a)  In  general. 

(b)  Review. 

(c)  Remand. 

(d)  Final  decision. 

(e)  Statement  of  reasons. 

1209.  Judicial  review. 

(a)  In  general. 

(b)  Law  applicable. 

(c)  Standard  of  review. 

(d)  Attorney's  fees. 

1210.  Resolution  of  complaint. 

1211.  Costs  of  attending  hearings. 

1212.  Prohibition  of  intimidation. 

1213.  Confidentiality. 

(a)  Counseling. 

(b)  Mediation. 

(c)  Hearings. 

(d)  Final  decision  of  Select  Committee 

on  Ethics. 

(e)  Release  of  records  for  judicial  review. 

1214.  Exercise  of  rulemaking  power. 

1215.  Political  affiliation  and  place  of  residence. 

(a)  In  general. 

(b)  "Employee"  defined. 

1216.  Other  review. 

1217.  Other  instnmientalities  of  Congress. 

1218.  Rule  XLII  of  Standing  Rules  of  Senate. 

(a)  Reaffirmation. 

(b)  Authority  to  discipline. 

1219.  Coverage  of  Presidential  appointees. 

(a)  In  general. 

(b)  Presidential  appointee. 

1220.  Coverage  of  previously  exempt  State  employ- 

ees. 

(a)  Application. 

(b)  Enforcement       by       administrative 

action. 

(c)  Judicial  review. 

(d)  Standard  of  review. 

(e)  Attorney's  fees. 

1221.  SeverabUity. 

1222.  Pajrments    by    President    or    Member    of 

Senate. 

1223.  Reports  of  Senate  Committees. 

1224.  Intervention  and  expedited  review  of  certain 

appeals. 

(a)  Intervention. 

(b)  Threshold  matter. 

(c)  Appeal. 


§  1201.  Short  title;  purpose;  definitions 

(a)  Short  title 

This  chapter  may  be  cited  as  the  "Govern- 
ment Employee  Rights  Act  of  1991". 

(b)  Purpose 

The  purpose  of  this  chapter  is  to  provide  pro- 
cedures to  protect  the  right  of  Senate  and 
other  government  ^  employees,  with  respect  to 
their  public  employment,  to  be  free  of  discrimi- 
nation on  the  basis  of  race,  color,  religion,  sex, 
national  origin,  age,  or  disability. 

(c)  Definitions 

For  purposes  of  this  chapter: 

(1)  Senate  employee 

The  term  "Senate  employee"  or  "employee" 
means— 

(A)  any  employee  whose  pay  is  disbursed 
by  the  Secretary  of  the  Senate; 

(B)  any  employee  of  the  Architect  of  the 
Capitol  who  is  assigned  to  the  Senate  Res- 


^  So  in  original.  Probably  should  be  capitalized. 


taurants  or  to  the  Superintendent  of  the 
Senate  Office  Buildings; 

(C)  any  applicant  for  a  position  that  will 
last  90  days  or  more  and  that  is  to  be  occu- 
pied by  an  individual  described  in  subpara- 
graph (A)  or  (B);  or 

(D)  any  individual  who  was  formerly  an 
employee  described  in  subparagraph  (A)  or 
(B)  and  whose  claim  of  a  violation  arises  out 
of  the  individual's  Senate  employment. 

(2)  Head  of  employing  office 

The  term  "head  of  employing  office"  means 
the  individual  who  has  final  authority  to  ap- 
point, hire,  discharge,  and  set  the  terms,  con- 
ditions or  privileges  of  the  Senate  employ- 
ment of  an  employee. 

(3)  Violation 

The  term  "violation"  means  a  practice  that 
violates  section  1202  of  this  title. 

(Pub.  L.  102-166,  title  III,  §  301,  Nov.  21,  1991, 
105  Stat.  1088.) 

References  in  Text 

This  chapter,  referred  to  in  text,  was  in  the  original 
"this  title",  meaning  title  III  of  Pub.  L.  102-166,  Nov. 
21, 1991. 105  Stat.  1088,  which  is  classified  generally  to 
this  chapter.  For  complete  classification  of  title  III  to 
the  Code,  see  Tables. 

Effective  Date 

Chapter  effective  Nov.  21,  1991,  except  as  otherwise 
provided,  see  section  402  of  Pub.  L.  102-166,  set  out  as 
an  Effective  Date  of  1991  Amendment  note  under  sec- 
tion 1981  of  Title  42.  The  Public  Health  and  Welfare. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  601  of  this  title; 
title  42  section  12209. 

§  1202.  Discriminatory  practices  prohibited 

All  personnel  actions  affecting  employees  of 
the  Senate  shall  be  made  free  from  any  dis- 
crimination based  on— 

(1)  race,  color,  religion,  sex,  or  national 
origin,  within  the  meaning  of  section 
2000e-16  of  title  42; 

(2)  age,  within  the  meaning  of  section  633a 
of  title  29;  or 

(3)  handicap  or  disability,  within  the  mean- 
ing of  section  791  of  title  29  and  sections 
12112  to  12114  of  title  42. 

(Pub.  L.  102-166,  title  III,  §  302,  Nov.  21,  1991, 
105  Stat.  1088.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1201,  1207, 
1214,  1216,  1219. 1220  of  this  title. 

§  1203.  Establishment  of  Office  of  Senate  Fair  Em- 
ployment Practices 

(a)  In  general 

There  is  established,  as  an  office  of  the 
Senate,  the  Office  of  Senate  Pair  Employment 
Practices  (referred  to  in  this  chapter  as  the 
"Office"),  which  shall— 

(1)  administer  the  processes  set  forth  in  sec- 
tions 1205  through  1207  of  this  title; 
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(2)  implement  programs  for  the  Senate  to 
heighten  awareness  of  employee  rights  in 
order  to  prevent  violations  from  occurring. 

(b)  Director 

(1)  In  general 

The  Office  shall  be  headed  by  a  Director 
(referred  to  in  this  chapter  as  the  "Director") 
who  shall  be  appointed  by  the  President  pro 
tempore,  upon  the  recommendation  of  the 
Majority  Leader  in  consultation  with  the  Mi- 
nority Leader.  The  appointment  shall  be 
made  without  regard  to  political  affiliation 
and  solely  on  the  basis  of  fitness  to  perform 
the  duties  of  the  position.  The  Director  shall 
be  appointed  for  a  term  of  service  which  shall 
expire  at  the  end  of  the  Congress  following 
the  Congress  during  which  the  Director  is  ap- 
pointed. A  Director  may  be  reappointed  at 
the  termination  of  any  term  of  service.  The 
President  pro  tempore,  upon  the  joint  recom- 
mendation of  the  Majority  Leader  in  consul- 
tation with  the  Minority  Leader,  may  remove 
the  Director  at  any  time. 

(2)  Salary 

The  President  pro  tempore,  upon  the  rec- 
ommendation of  the  Majority  Leader  in  con- 
sultation with  the  Minority  Leader,  shall  es- 
tablish the  rate  of  pay  for  the  Director.  The 
salary  of  the  Director  may  not  be  reduced 
during  the  employment  of  the  Director  and 
shall  be  increased  at  the  same  time  and  in  the 
same  manner  as  fixed  statutory  salary  rates 
within  the  Senate  are  adjusted  as  a  result  of 
annual  comparability  increases. 

(3)  Annual  budget 

The  Director  shall  submit  an  annual  budget 
request  for  the  Office  to  the  Committee  on 
Appropriations. 

(4)  Appointment  of  Director 

The  first  Director  shall  be  appointed  and 
begin  service  within  90  days  after  November 
21,  1991,  and  thereafter  the  Director  shall  be 
appointed  and  begin  service  within  30  days 
after  the  beginning  of  the  session  of  the  Con- 
gress immediately  following  the  termination 
of  a  Director's  term  of  service  or  within  60 
days  after  a  vacancy  occurs  in  the  position. 

(c)  Staff  of  Office 

(1)  Appointment 

The  Director  may  appoint  and  fix  the  com- 
pensation of  such  additional  staff,  including 
hearing  officers,  as  are  necessary  to  carry  out 
the  purposes  of  this  chapter. 

(2)  Detailees 

The  Director  may,  with  the  prior  consent  of 
the  Government  department  or  agency  con- 
cerned and  the  Committee  on  Rules  and  Ad- 
ministration, use  on  a  reimbursable  or  non- 
reimbursable basis  the  services  of  any  such 
department  or  agency,  including  the  services 
of  members  or  personnel  of  the  General  Ac- 
counting Office  Personnel  Appeals  Board. 

(3)  Consultants 

In  carrying  out  the  functions  of  the  Office, 
the  Director  may  procure  the  temporary  (not 
to  exceed  1  year)  or  intermittent  services  of 


individual  consultants,  or  organizations  there- 
of, in  the  same  manner  and  under  the  same 
conditions  as  a  standing  committee  of  the 
Senate  may  procure  such  services  under  sec- 
tion 72a(i)  of  this  title. 

(d)  Expenses  of  Office 

In  fiscal  year  1992,  the  expenses  of  the  Office 
shall  be  paid  out  of  the  Contingent  Fund  of  the 
Senate  from  the  appropriation  account  Miscel- 
laneous Items.  Beginning  in  fiscal  year  1993, 
and  for  each  fiscal  year  thereafter,  there  is  au- 
thorized to  be  apprc^riated  for  the  expenses  of 
the  Office  such  sums  as  shall  be  necessary  to 
carry  out  its  functions.  In  all  cases,  expenses 
shall  be  paid  out  of  the  Contingent  Fund  of  the 
Senate  upon  vouchers  approved  by  the  Direc- 
tor, except  that  a  voucher  shall  not  be  required 
for- 

(1)  the  disbursement  of  salaries  of  employ- 
ees who  are  paid  at  an  annual  rate; 

(2)  the  payment  of  expenses  for  telecom- 
munications services  provided  by  the  Tele- 
commimications  Department,  Sergeant  at 
Arms,  United  States  Senate; 

(3)  the  pasnnent  of  expenses  for  stationery 
supplies  purchased  through  the  Keeper  of 
the  Stationery,  United  States  Senate; 

(4)  the  payment  of  expenses  for  postage  to 
the  Postmaster,  United  States  Senate;  and 

(5)  the  payment  of  metered  charges  on 
copying  equipment  provided  by  the  Sergeant 
at  Arms,  United  States  Senate. 

The  Secretary  of  the  Senate  is  authorized  to 
advance  such  sums  as  may  be  necessary  to 
defray  the  expenses  incurred  in  carrying  out 
this  chapter.  Expenses  of  the  Office  shall  in- 
clude authorized  travel  for  personnel  of  the 
Office. 

(e)  Rules  of  Office 

The  Director  shall  adopt  rules  governing  the 
procedures  of  the  Office,  including  the  proce- 
dures of  hearing  boards,  which  rules  shall  be 
submitted  to  the  President  pro  tempore  for 
publication  in  the  Congressional  Record.  The 
rules  may  be  amended  in  the  same  manner.  The 
Director  may  consult  with  the  Chairman  of  the 
Administrative  Conference  of  the  United  States 
on  the  adoption  of  riiles. 

(f)  Representation  by  Senate  Legal  Counsel 

For  the  purpose  of  representation  by  the 
Senate  Legal  Counsel,  the  Office  shall  be 
deemed  a  committee,  within  the  meaning  of 
title  VII  of  the  Ethics  in  Government  Act  of 
1978  (2  U.S.C.  288,  et  seq.). 

(Pub.  L.  102-166,  title  III,  §  303,  Nov.  21,  1991, 
105  Stat.  1088.) 

References  in  Text 

The  Ethics  in  Government  Act  of  1978.  referred  to 
in  subsec.  (f ),  is  Pub.  L.  95-521,  Oct.  26.  1978.  92  Stat. 
1824.  as  amended.  Title  VII  of  the  Act  is  classified 
principally  to  chapter  9D  (§  288  et  seq.)  of  this  title. 
For  complete  classification  of  this  Act  to  the  Code,  see 
Short  Title  note  set  out  under  section  101  of  Pub.  L. 
95-521  in  the  Appendix  to  Title  5.  Government  Orga- 
nization and  Employees,  and  Tables. 
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Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1205  of  this 
title. 

§  1204.  Senate  procedure  for  consideration  of  alleged 
violations 

The  Senate  procedure  for  consideration  of  al- 
leged violations  consists  of  4  steps  as  follows: 

(1)  Step  I,  counseling,  as  set  forth  in  section 
1205  of  this  title. 

(2)  Step  II,  mediation,  as  set  forth  in  sec- 
tion 1206  of  this  title. 

(3)  Step  III,  formal  complaint  and  hearing 
by  a  hearing  board,  as  set  forth  in  section 
1207  of  this  title. 

(4)  Step  IV,  review  of  a  hearing  board  deci- 
sion, as  set  forth  in  section  1208  or  1209  of 
this  title. 

(Pub.  L.  102-166,  title  III,  §  304,  Nov.  21,  1991, 
105  Stat.  1090.) 

§  1205.  Step  I:  Counseling 

(a)  In  general 

A  Senate  employee  alleging  a  violation  may 
request  counseling  by  the  Office.  The  Office 
shall  provide  the  employee  with  all  relevant  in- 
formation with  respect  to  the  rights  of  the  em- 
ployee. A  request  for  counseling  shall  be  made 
not  later  than  180  days  after  the  alleged  viola- 
tion forming  the  basis  of  the  request  for  coun- 
seling occurred.  No  request  for  counseling  may 
be  made  until  10  days  after  the  first  Director 
begins  service  pursuant  to  section  1203(b)(4)  of 
this  title. 

(b)  Period  of  counseling 

The  period  for  counseling  shall  be  30  days 
unless  the  employee  and  the  Office  agree  to 
reduce  the  period.  The  period  shall  begin  on 
the  date  the  request  for  coimseling  is  received. 

(c)  Employees  of  Architect  of  Capitol  and  Capitol 
Police 

In  the  case  of  an  employee  of  the  Architect  of 
the  Capitol  or  an  employee  who  is  a  member  of 
the  Capitol  Police,  the  Director  may  refer  the 
employee  to  the  Architect  of  the  Capitol  or  the 
Capitol  Police  Board  for  resolution  of  the  em- 
ployee's complaint  through  the  internal  griev- 
ance procedures  of  the  Architect  of  the  Capitol 
or  the  Capitol  Police  Board  for  a  specific  period 
of  time,  which  shall  not  count  against  the  time 
available  for  counseling  or  mediation  under  this 
chapter. 

(Pub.  L.  102-166,  title  III,  §  305,  Nov.  21,  1991, 
105  Stat.  1090.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1203.  1204, 
1207  of  this  title. 

§  1206.  Step  II:  Mediation 
(a)  In  general 

Not  later  than  15  days  after  the  end  of  the 
counseling  period,  the  employee  may  file  a  re- 
quest for  mediation  with  the  Office.  Mediation 
may  include  the  Office,  the  employee,  and  the 
employing  office  in  a  process  involving  meet- 
ings with  the  parties  separately  or  jointly  for 


the  purpose  of  resolving  the  dispute  between 
the  employee  and  the  emplos^g  office. 

(b)  Mediation  period 

The  mediation  period  shall  be  30  days  begin- 
ning on  the  date  the  request  for  mediation  is 
received  and  may  be  extended  for  an  additional 
30  days  at  the  discretion  of  the  Office.  The 
Office  shall  notify  the  employee  and  the  head 
of  the  employing  office  when  the  mediation 
period  has  ended. 

(Pub.  L.  102-166,  title  III,  §  306,  Nov.  21,  1991, 
105  Stat.  1091.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1203,  1204, 
1207  of  this  title. 

§  1207.  Step  III:  Formal  complaint  and  hearing 

(a)  Formal  complaint  and  request  for  hearing 

Not  later  than  30  days  after  receipt  by  the 
employee  of  notice  from  the  Office  of  the  end 
of  the  mediation  period,  the  Senate  employee 
may  file  a  formal  complaint  with  the  Office.  No 
complaint  may  be  filed  unless  the  employee  has 
made  a  timely  request  for  counseling  and  has 
completed  the  procedures  set  forth  in  sections 
1205  and  1206  of  this  title. 

(b)  Hearing  board 

A  board  of  3  independent  hearing  officers  (re- 
ferred to  in  this  chapter  as  "hearing  board"), 
who  are  not  Senators  or  officers  or  employees 
of  the  Senate,  chosen  by  the  Director  (one  of 
whom  shall  be  designated  by  the  Director  as 
the  presiding  hearing  officer)  shall  be  assigned 
to  consider  each  complaint  filed  under  this  sec- 
tion. The  Director  shall  appoint  hearing  offi- 
cers after  considering  any  candidates  who  are 
recommended  to  the  Director  by  the  Federal 
Mediation  and  Conciliation  Service,  the  Admin- 
istrative Conference  of  the  United  States,  or  or- 
ganizations composed  primarily  of  individuals 
experienced  in  adjudicating  or  arbitrating  per- 
sonnel matters.  A  hearing  board  shall  act  by 
majority  vote. 

(c)  Dismissal  of  frivolous  claims 

Prior  to  a  hearing  under  subsection  (d)  of  this 
section,  a  hearing  board  may  dismiss  any  claim 
that  it  finds  to  be  frivolous. 

(d)  Hearing 

A  hearing  shall  be  conducted— 

(1)  in  closed  session  on  the  record  by  a  hear- 
ing board; 

(2)  no  later  than  30  days  after  filing  of  the 
complaint  under  subsection  (a)  of  this  sec- 
tion, except  that  the  Office  may,  for  good 
cause,  extend  up  to  an  additional  60  days  the 
time  for  conducting  a  hearing;  and 

(3)  except  as  specifically  provided  in  this 
chapter  and  to  the  greatest  extent  practica- 
ble, in  accordance  with  the  principles  and 
procedures  set  forth  in  sections  554  through 
557  of  title  5. 

(e)  Discovery 

Reasonable  prehearing  discovery  may  be  per- 
mitted at  the  discretion  of  the  hearing  board. 
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(f)  Subpoena 

(1)  Authorization 

A  hearing  board  may  authorize  subpoenas, 
which  shall  be  issued  by  the  presiding  hear- 
ing officer  on  behalf  of  the  hearing  board,  for 
the  attendance  of  witnesses  at  proceedings  of 
the  hearing  board  and  for  the  production  of 
correspondence,  books,  papers,  documents, 
and  other  records. 

(2)  Objections 

If  a  witness  refuses,  on  the  basis  of  rel- 
evance, privilege,  or  other  objection,  to  testify 
in  response  to  a  question  or  to  produce 
records  in  connection  with  the  proceedings  of 
a  hearing  board,  the  hearing  board  shall  rule 
on  the  objection.  At  the  request  of  the  wit- 
ness, the  employee,  or  employing  office,  or  on 
its  own  initiative,  the  hearing  board  may 
refer  the  objection  to  the  Select  Committee 
on  Ethics  for  a  ruling. 

(3)  Enforcement 

The  Select  Committee  on  Ethics  may  make 
to  the  Senate  any  recommendations  by  report 
or  resolution,  including  recommendations  for 
criminal  or  civil  enforcement  by  or  on  behalf 
of  the  Office,  which  the  Select  Committee  on 
Ethics  may  consider  appropriate  with  respect 
to- 

(A)  the  failure  or  refusal  of  any  person  to 
appear  in  proceedings  under  this  ^  or  to 
produce  records  in  obedience  to  a  subpoena 
or  order  of  the  hearing  board;  or 

(B)  the  failure  or  refusal  of  any  person  to 
answer  questions  during  his  or  her  appear- 
ance as  a  witness  in  a  proceeding  under  this 
section. 

For  purposes  of  section  1365  of  title  28,  the 
Office  shall  be  deemed  to  be  a  committee  of 
the  Senate. 

(g)  Decision 

The  hearing  board  shall  issue  a  written  deci- 
sion as  expeditiously  as  possible,  but  in  no  case 
more  than  45  days  after  the  conclusion  of  the 
hearing.  The  written  decision  shall  be  transmit- 
ted by  the  Office  to  the  employee  and  the  em- 
ploying office.  The  decision  shall  state  the 
issues  raised  by  the  complaint,  describe  the  evi- 
dence in  the  record,  and  contain  a  determina- 
tion as  to  whether  a  violation  has  occurred. 

(h)  Remedies 

If  the  hearing  board  determines  that  a  viola- 
tion has  occurred,  it  shall  order  such  remedies 
as  would  be  appropriate  if  awarded  under  sec- 
tion 2000e-5(g)  and  (k)  of  title  42,  and  may  also 
order  the  award  of  such  compensatory  damages 
as  would  be  appropriate  if  awarded  imder  sec- 
tion 1981  of  title  42  and  section  1981a(a)  and 
(b)(2)  of  title  42.  In  the  case  of  a  determination 
that  a  violation  based  on  age  has  occurred,  the 
hearing  board  shall  order  such  remedies  as 
would  be  appropriate  if  awarded  under  section 
633a(c)  of  title  29.  Any  order  requiring  the  pay- 
ment of  money  must  be  approved  by  a  Senate 
resolution  reported  by  the  Committee  on  Rules 
and  Administration.  The  hearing  board  shall 
have  no  authority  to  award  punitive  damages. 


'  So  in  original.  Probably  should  be  "this  section". 


(i)  Precedent  and  interpretations 

Hearing  boards  shall  be  guided  by  judicial  de- 
cisions under  statutes  referred  to  in  section 
1202  of  this  title  and  subsection  (h)  of  this  sec- 
tion, as  well  as  the  precedents  developed  by  the 
Select  Committee  on  Ethics  under  section  1208 
of  this  title,  and  other  Senate  precedents. 

(Pub.  L.  102-166,  title  III,  §  307,  Nov.  21,  1991, 
105  Stat.  1091.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1203,  1204, 
1208,  1210.  1211.  1219.  1220  of  this  title. 

§  1208.  Review  by  Select  Committee  on  Ethics 

(a)  In  general 

An  employee  or  the  head  of  an  employing 
office  may  request  that  the  Select  Committee 
on  Ethics  (referred  to  in  this  section  as  the 
''Committee'*),  or  such  other  entity  as  the 
Senate  may  designate,  review  a  decision  under 
section  1207  of  this  title,  including  any  decision 
following  a  remand  under  subsection  (c)  of  this 
section,  by  filing  a  request  for  review  with  the 
Office  not  later  than  10  days  after  the  receipt 
of  the  decision  of  a  hearing  board.  The  Office, 
at  the  discretion  of  the  Director,  on  its  own  ini- 
tiative and  for  good  cause,  may  file  a  request 
for  review  by  the  Committee  of  a  decision  of  a 
hearing  board  not  later  than  5  days  after  the 
time  for  the  employee  or  employing  office  to 
file  a  request  for  review  has  expired.  The  Office 
shall  transmit  a  copy  of  any  request  for  review 
to  the  Committee  and  notify  the  interested  par- 
ties of  the  filing  of  the  request  for  review. 

(b)  Review 

Review  under  this  section  shall  be  based  on 
the  record  of  the  hearing  board.  The  Commit- 
tee shall  adopt  and  publish  in  the  Congression- 
al Record  procedures  for  requests  for  review 
under  this  section. 

(c)  Remand 

Within  the  time  for  a  decision  imder  subsec- 
tion (d)  of  this  section,  the  Committee  may 
remand  a  decision  no  more  than  one  time  to 
the  hearing  board  for  the  purpose  of  supple- 
menting the  record  or  for  further  consider- 
ation. 

(d)  Final  decision 

(1)  Hearing  board 

If  no  timely  request  for  review  is  filed 
under  subsection  (a)  of  this  section,  the 
Office  shall  enter  as  a  final  decision,  the  deci- 
sion of  the  hearing  board. 

(2)  Select  Committee  on  Ethics 

(A)  If  the  Committee  does  not  remand 
under  subsection  (c)  of  this  section,  it  shall 
transmit  a  written  final  decision  to  the  Office 
for  entry  in  the  records  of  the  Office.  The 
Committee  shall  transmit  the  decision  not 
later  than  60  calendar  days  during  which  the 
Senate  is  in  session  after  the  filing  of  a  re- 
quest for  review  under  subsection  (a)  of  this 
section.  The  Committee  may  extend  for  15 
calendar  days  during  which  the  Senate  is  in 
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session  the  period  for  transmission  to  the 
Office  of  a  final  decision. 

(B)  The  decision  of  the  hearing  board  shall 
be  deemed  to  be  a  final  decision,  and  entered 
in  the  records  of  the  Office  as  a  final  deci- 
sion, unless  a  majority  of  the  Committee 
votes  to  reverse  or  remand  the  decision  of  the 
hearing  board  within  the  time  for  transmis- 
sion to  the  Office  of  a  final  decision. 

(C)  The  decision  of  the  hearing  board  shall 
be  deemed  to  be  a  final  decision,  and  entered 
in  the  records  of  the  Office  as  a  final  deci- 
sion, if  the  Committee,  in  its  discretion,  de- 
cides not  to  review,  pursuant  to  a  request  for 
review  under  subsection  (a)  of  this  section,  a 
decision  of  the  hearing  board,  and  notifies 
the  interested  parties  of  such  decision. 

(3)  Entry  of  a  final  decision 

The  entry  of  a  final  decision  in  the  records 
of  the  Office  shall  constitute  a  final  decision 
for  purposes  of  judicial  review  under  section 
1209  of  this  title. 

(e)  Statement  of  reasons 

Any  decision  of  the  Committee  under  subsec- 
tion (c)  of  this  section  or  subsection  (d)(2)(A)  of 
this  section  shall  contain  a  written  statement  of 
the  reasons  for  the  Committee's  decision. 

(Pub.  L.  102-166,  title  III,  §  308,  Nov.  21,  1991, 
105  Stat.  1092.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1204,  1207, 
1209. 1211, 1213  of  this  title. 

§  1209.  Judicial  review 
(a>  In  general 

Any  Senate  employee  aggrieved  by  a  final  de- 
cision under  section  1208(d)  of  this  title,  or  any 
Member  of  the  Senate  who  would  be  required 
to  reimburse  the  appropriate  Federal  account 
pursuant  to  the  section  entitled  "Payments  by 
the  President  or  a  Member  of  the  Senate'*  and 
a  final  decision  entered  pursuant  to  section 
1208(d)(2)(B)  of  this  title,  may  petition  for 
review  by  the  United  States  Court  of  Appeals 
for  the  Federal  Circuit. 

(b)  Law  applicable 

Chapter  158  of  title  28  shall  apply  to  a  review 
under  this  section  except  that— 

(1)  with  respect  to  section  2344  of  title  28, 
service  of  the  petition  shall  be  on  the  Senate 
Legal  Counsel  rather  than  on  the  Attorney 
General; 

(2)  the  provisions  of  section  2348  of  title  28, 
on  the  authority  of  the  Attorney  General, 
shall  not  apply: 

(3)  the  petition  for  review  shall  be  filed  not 
later  than  90  days  after  the  entry  in  the 
Office  of  a  final  decision  under  section 
1208(d)  of  this  title; 

(4)  the  Office  shall  be  an  **agency"  as  that 
term  is  used  in  chapter  158  of  title  28;  and 

(5)  the  Office  shall  be  the  respondent  in 
any  proceeding  under  this  section. 

(c)  Standard  of  review 

To  the  extent  necessary  to  decision  and  when 
presented,  the  court  shall  decide  all  relevant 


questions  of  law  and  interpret  constitutional 
and  statutory  provisions.  The  court  shall  set 
aside  a  final  decision  if  it  is  determined  that  the 
decision  was— 

(1)  arbitrary,  capricious,  an  abuse  of  discre- 
tion, or  otherwise  not  consistent  with  law; 

(2)  not  made  consistent  with  required  proce- 
dures; or 

(3)  unsupported  by  substantial  evidence. 

In  making  the  foregoing  determinations,  the 
court  shall  review  the  whole  record,  or  those 
parts  of  it  cited  by  a  party,  and  due  account 
shall  be  talcen  of  the  rule  of  prejudicial  error. 
The  record  on  review  shall  include  the  record 
before  the  hearing  board,  the  decision  of  the 
hearing  board,  and  the  decision,  if  any,  of  the 
Select  Committee  on  Ethics. 

(d)  Attorney*s  fees 

If  an  employee  is  the  prevailing  party  in  a 
proceeding  under  this  section,  attorney's  fees 
may  be  allowed  by  the  court  in  accordance  with 
the  standards  prescribed  under  section 
2000e-5(k)  of  title  42. 

(Pub.  L.  102-166,  title  III,  §  309,  Nov.  21,  1991, 
105  Stat.  1093.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1204,  1208, 
1213,  1214.  1221,  1224  of  this  title. 

§  1210.  Resolution  of  complaint 

If,  after  a  formal  complaint  is  filed  under  sec- 
tion 1207  of  this  title,  the  employee  and  the 
head  of  the  employing  office  resolve  the  issues 
involved,  the  employee  may  dismiss  the  com- 
plaint or  the  parties  may  enter  into  a  written 
agreement,  subject  to  the  approval  of  the  Di- 
rector. 

(Pub.  L.  102-166,  title  III,  §  310,  Nov.  21,  1991, 
105  Stat.  1094.) 

§  1211.  Costs  of  attending  hearings 

Subject  to  the  approval  of  the  Director,  an 
employee  with  respect  to  whom  a  hearing  is 
held  under  this  chapter  may  be  reimbursed  for 
actual  and  reasonable  costs  of  attending  pro- 
ceedings imder  sections  1207  and  1208  of  this 
title,  consistent  with  Senate  travel  regulations. 
Senate  Resolution  259,  agreed  to  August  5,  1987 
(100th  Congress,  1st  Session),  shall  apply  to 
witnesses  appearing  in  proceedings  before  a 
hearing  board. 

(Pub.  L.  102-166,  title  III,  §  311,  Nov.  21,  1991, 
105  Stat.  1094.) 

Senate  Resolution  259 

Senate  Resolution  No.  259,  One  Hundredth  Con- 
gress, Aug.  5, 1987,  provided  that:  "Resolved,  That  wit- 
nesses appearing  before  the  Senate  or  any  of  its  com- 
mittees may  be  authorized  reimbursement  for  per 
diem  expenses  incurred  for  each  day  while  traveling  to 
and  from  the  place  of  examination  and  for  each  day  in 
attendance.  Such  reimbursement  shall  be  made  on  an 
actual  expense  basis  which  shall  not  exceed  the  daily 
rate  prescribed  by  the  Committee  on  Rules  and  Ad- 
ministration, unless  such  limitation  is  specifically 
waived  by  such  committee.  A  witness  may  also  be  au- 
thorized reimbursement  of  the  actual  and  necessary 
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transportation  expenses  incurred  by  the  witness  in 
traveling  to  and  from  the  place  of  examination. 

"Sec.  2,  (a)  The  provisions  of  this  resolution  shall  be 
effective  with  respect  to  all  witness  expenses  incurred 
on  or  after  October  1, 1987." 

§  1212.  Prohibition  of  intimidation 

Ally  intimidation  of,  or  reprisal  against,  any 
employee  by  any  Member,  officer,  or  employee 
of  the  Senate,  or  by  the  Architect  of  the  Cap- 
itol, or  anyone  employed  by  the  Architect  of 
the  Capitol,  as  the  case  may  be,  because  of  the 
exercise  of  a  right  under  this  chapter  consti- 
tutes an  imlawful  emplojmaent  practice,  which 
may  be  remedied  in  the  same  manner  under 
this  chapter  as  is  a  violation. 

(Pub.  L.  102-166,  title  III,  §  312,  Nov.  21.  1991, 
106  Stat.  1094.) 

§  1213.  Confidentiality 

(a)  Counseling 

All  counseling  shall  be  strictly  confidential 
except  that  the  Office  and  the  employee  may 
agree  to  notify  the  head  of  the  employing 
office  of  the  allegations. 

(b)  Mediation 

All  mediation  shall  be  strictly  confidential. 

(c)  Hearings 

Except  as  provided  in  subsection  (d)  of  this 
section,  the  hearings,  deliberations,  and  deci- 
sions of  the  hearing  board  and  the  Select  Com- 
mittee on  Ethics  shall  be  confidential. 

(d)  Final  decision  of  Select  Committee  on  Ethics 

The  final  decision  of  the  Select  Committee  on 
Ethics  under  section  1208  of  this  title  shall  be 
made  public  if  the  decision  is  in  favor  of  the 
complaining  Senate  employee  or  if  the  decision 
reverses  a  decision  of  the  hearing  board  which 
had  been  in  favor  of  the  employee.  The  Select 
Committee  on  Ethics  may  decide  to  release  any 
other  decision  at  its  discretion.  In  the  absence 
of  a  proceeding  under  section  1208  of  this  title, 
a  decision  of  the  hearing  board  that  is  favor- 
able to  the  employee  shall  be  made  public. 

(e)  Release  of  records  for  judicial  review 

The  records  and  decisions  of  hearing  boards, 
and  the  decisions  of  the  Select  Committee  on 
Ethics,  may  be  made  public  if  required  for  the 
purpose  of  judicial  review  under  section  1209  of 
this  title. 

(Pub.  L.  102-166,  title  III,  §  313,  Nov.  21,  1991, 
105  Stat.  1095.) 

§  1214.  Exercise  of  rulemaking  i^ower 

The  provisions  of  this  chapter,  except  for  sec- 
tions 1209,  1219,  1220,  and  1221  of  this  title,  are 
enacted  by  the  Senate  as  an  exercise  of  the 
rulemaking  power  of  the  Senate,  with  full  rec- 
ognition of  the  right  of  the  Senate  to  change 
its  rules,  in  the  same  manner,  and  to  the  same 
extent,  as  in  the  case  of  any  other  rule  of  the 
Senate.  Notwithstanding  any  other  provision  of 
law,  except  as  provided  in  section  1209  of  this 
title,  enforcement  and  adjudication  with  re- 
spect to  the  discriminatory  practices  prohibited 
by  section  1202  of  this  title,  and  arising  out  of 
Senate  emplosmient,  shall  be  within  the  exclu- 
sive jurisdiction  of  the  United  States  Senate. 


(Pub.  L.  102-166,  title  III,  §314,  Nov.  21,  1991. 
105  Stat,  1095.) 

§  1215.  Political  affiliation  and  place  of  residence 

(a)  In  general 

It  shall  not  be  a  violation  with  respect  to  an 
employee  described  in  subsection  (b)  of  this  sec- 
tion to  collider  the— 

(1)  party  affiliation; 

(2)  domicile;  or 

(3)  political  compatibility  with  the  employ- 
ing  office, 

of  such  an  employee  with  respect  to  employ- 
ment decisions. 

(b)  "Employee**  deHned 

For  purposes  of  this  section,  the  tenii  "em- 
ployee*'  means— 

(1)  an  employee  on  the  staff  of  the  Senate 
leadership; 

(2)  an  employee  on  the  staff  of  a  committee 
or  subcommittee; 

(3)  an  employee  on  the  staff  of  a  Member  of 
the  Senate; 

(4)  an  officer  or  employee  of  the  Senate 
elected  by  the  Senate  or  appointed  by  a 
Member,  other  than  those  described  in  para- 
graphs (1)  through  (3);  or 

(5)  an  applicant  for  a  position  that  Is  to  be 
occupied  by  an  individual  described  in  para- 
graphs (1)  through  (4). 

(Pub.  L.  102-166.  title  III,  §  316,  Nov.  21.  1991, 
105  Stat.  1095) 

§  1216.  Other  review 

No  Senate  employee  may  commence  a  judicial 
proceeding  to  redress  discriminatory  practices 
prohibited  under  section  1202  of  this  title, 
except  as  provided  in  this  chapter. 

(Pub.  L.  102-166,  title  III,  §  317,  Nov.  21,  1991, 
105  Stat.  1096.) 

§  1217.  Other  instrumentalities  of  Congress 

It  is  the  sense  of  the  Senate  that  legislation 
should  be  enacted  to  provide  the  same  or  com- 
parable rights  and  remedies  as  are  provided 
under  this  chapter  to  employees  of  instrumen- 
talities of  the  Congress  not  provided  with  such 
rights  and  remedies. 

(Pub,  L.  102-166,  title  III,  §  318,  Nov.  21,  1991, 
105  Stat.  1096.) 

§  1218.  Rule  XLII  of  Standing  Rules  of  Senate 

(a)  Reaffirmation 

The  Senate  reaffirms  its  commitment  to  Rule 
XUI  of  the  Standing  Rules  of  the  Senate, 
which  provides  as  follows: 

"No  Member,  officer,  or  employee  of  the 
Senate  shaU,  with  respect  to  employment  by 
the  Senate  or  any  office  thereof— 

"(a)  fail  or  refuse  to  hire  an  individual; 
*'(b)  discharge  an  individual;  or 
"(c)  otherwise  discriminate  against  an  indi- 
vidual with  respect  to  promotion,  compensa- 
tion, or  terms,  conditions,  or  privileges  of  em- 
plojmaent 
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on  the  basis  of  such  individual's  race,  color,  reli- 
gion, sex,  national  origin,  age,  or  state  of  physi- 
cal handicap.", 
(b)  Authority  to  discipline 

Notwithstanding  any  provision  of  this  chap- 
ter, including  any  provision  authorizing  orders 
for  remedies  to  Senate  employees  to  redress 
emplo3mient  discrimination,  the  Select  Commit- 
tee on  Ethics  shall  retain  full  power,  in  accord- 
ance with  its  authority  under  Senate  Resolu- 
tion 338,  88th  Congress,  as  amended,  with  re- 
spect to  disciplinary  action  against  a  Member, 
officer,  or  employee  of  the  Senate  for  a  viola- 
tion of  Rule  XLII. 

(Pub.  L.  102-166.  title  III,  §  319,  Nov.  21,  1991, 
105  Stat.  1096.) 

References  in  Text 

Senate  Resolution  338,  88th  Congress,  as  amended, 
referred  to  in  subsec.  (b),  is  not  classified  to  the  Code. 

§  1219.  Coverage  of  Presidential  appointees 
(a)  In  general 

(1)  Application 

The  rights,  protections,  and  remedies  pro- 
vided pursuant  to  section  1202  and  1207(h)  of 
this  title  shall  apply  with  respect  to  employ- 
ment of  Presidential  appointees. 

(2)  Enforcement  by  administrative  action 

Any  Presidential  appointee  may  file  a  com- 
plaint alleging  a  violation,  not  later  than  180 
days  after  the  occurrence  of  the  alleged  viola- 
tion, with  the  Equal  Employment  Opportuni- 
ty Commission,  or  such  other  entity  as  is  des- 
ignated by  the  President  by  Executive  Order, 
which,  in  accordance  with  the  principles  and 
procedures  set  forth  in  sections  554  through 
557  of  title  5,  shall  determine  whether  a  viola- 
tion has  occurred  and  shall  set  forth  its  deter- 
mination in  a  final  order.  If  the  Equal  Em- 
ployment Opportimity  Commission,  or  such 
other  entity  as  is  designated  by  the  President 
pursuant  to  this  section,  determines  that  a 
violation  has  occurred,  the  final  order  shall 
also  provide  for  appropriate  relief. 

(3)  Judicial  review 

(A)  In  general 

Any  party  aggrieved  by  a  final  order 
imder  paragraph  (2)  may  petition  for  review 
by  the  United  States  Court  of  Appeals  for 
the  Federal  Circuit. 

(B)  Law  applicable 

Chapter  158  of  title  28  shall  apply  to  a 
review  under  this  section  except  that  the 
Equal  Employment  Opportunity  Commis- 
sion or  such  other  entity  as  the  President 
may  designate  under  paragraph  (2)  shall  be 
an  "agency"  as  that  term  is  used  in  chapter 
158  of  title  28. 

(C)  Standard  of  review 

To  the  extent  necessary  to  decision  and 
when  presented,  the  reviewing  court  shall 
decide  all  relevant  questions  of  law  and  in- 
terpret constitutional  and  statutory  provi- 
sions. The  coiu-t  shall  set  aside  a  final  order 
under  paragraph  (2)  if  it  is  determined  that 
the  order  was— 


(i)  arbitrary,  capricious,  an  abuse  of  dis- 
cretion, or  otherwise  not  consistent  with 
law; 

(ii)  not  made  consistent  with  required 
procedures;  or 

(iii)  unsupported  by  substantial  evi- 
dence. 

In  making  the  foregoing  determinations, 
the  court  shall  review  the  whole  record  or 
those  parts  of  it  cited  by  a  party,  and  due 
account  shall  be  taken  of  the  rule  of  preju- 
dicial error. 

(D)  Attorney's  fees 

If  the  presidential  appointee  is  the  pre- 
vailing party  in  a  proceeding  under  this  sec- 
tion, attorney's  fees  may  be  allowed  by  the 
court  in  accordance  with  the  standards  pre- 
scribed under  section  2000e-5(k)  of  title  42. 

(b)  Presidential  appointee 

For  purposes  of  this  section,  the  term  "Presi- 
dential appointee"  means  any  officer  or  em- 
ployee, or  an  applicant  seeking  to  become  an  of- 
ficer or  employee,  in  any  imit  of  the  Executive 
Branch,  including  the  Executive  Office  of  the 
President,  whether  appointed  by  the  President 
or  by  any  other  appointing  authority  in  the  Ex- 
ecutive Branch,  who  is  not  already  entitled  to 
bring  an  action  under  any  of  the  statutes  re- 
ferred to  in  section  1202  of  this  title  but  does 
not  include  any  individual— 

(1)  whose  appointment  is  made  by  and  with 
the  advice  and  consent  of  the  Senate; 

(2)  who  is  appointed  to  an  advisory  commit- 
tee, as  defined  in  section  3(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App.);  or 

(3)  who  is  a  member  of  the  uniformed  serv- 
ices. 

(Pub.  L.  102-166,  title  III,  §  320,  Nov.  21,  1991, 
105  Stat.  1096.) 

References  in  Text 

The  Federal  Advisory  Committee  Act,  referred  to  in 
subsec.  (b)(2),  is  Pub.  L.  92-463,  Oct.  6,  1972,  86  Stat. 
770,  as  amended,  which  is  set  out  in  the  Appendix  to 
Title  5,  Government  Organization  and  Employees. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1214,  1221, 
1224  of  this  title. 

§  1220.  Coverage  of  previously  exempt  State  employ- 
ees 

(a)  Application 

The  rights,  protections,  and  remedies  provid- 
ed pursuant  to  section  1202  and  1207(h)  of  this 
title  shall  apply  with  respect  to  employment  of 
any  individual  chosen  or  appointed,  by  a  person 
elected  to  public  office  in  any  State  or  political 
subdivision  of  any  State  by  the  qualified  voters 
thereof— 

(1)  to  be  a  member  of  the  elected  official's 
personal  staff; 

(2)  to  serve  the  elected  official  on  the  pol- 
icjnnaking  level;  or 

(3)  to  serve  the  elected  official  as  an  imme- 
diate advisor  with  respect  to  the  exercise  of 
the  constitutional  or  legal  powers  of  the 
office. 
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(b)  Enforcement  by  administrative  action 

(1)  In  general 

Any  individual  referred  to  in  subsection  (a) 
of  this  section  may  file  a  complaint  alleging  a 
violation,  not  later  than  180  days  after  the  oc- 
currence of  the  alleged  violation,  with  the 
Equal  Employment  Opportunity  Commission, 
which,  in  accordance  with  the  principles  and 
procedures  set  forth  in  sections  554  through 
557  of  title  5,  shall  determine  whether  a  viola- 
tion has  occurred  and  shall  set  forth  its  deter- 
mination in  a  final  order.  If  the  Equal  Em- 
plojnnent  Opportunity  Commission  deter- 
mines that  a  violation  has  occurred,  the  final 
order  shall  also  provide  for  appropriate  relief. 

(2)  Referral  to  State  and  local  authorities 

(A)  Application 

Section  2000e-5(d)  of  title  42  shall  apply 
with  respect  to  any  proceeding  under  this 
section. 

(B)  Definition 

For  purposes  of  the  application  described 
in  subparagraph  (A),  the  term  "any  charge 
filed  by  a  member  of  the  Commission  alleg- 
ing an  imlawful  employment  practice" 
means  a  complaint  filed  imder  this  section. 

(c)  Judicial  review 

Any  party  aggrieved  by  a  final  order  under 
subsection  (b)  of  this  section  may  obtain  a 
review  of  such  order  under  chapter  158  of  title 
28.  For  the  purpose  of  this  review,  the  Equal 
Employment  Opportunity  Commission  shall  be 
an  "agency"  as  that  term  is  used  in  chapter  158 
of  title  28. 

(d)  Standard  of  review 

To  the  extent  necessary  to  decision  and  when 
presented,  the  reviewing  court  shall  decide  all 
relevant  questions  of  law  and  interpret  consti- 
tutional and  statutory  provisions.  The  court 
shall  set  aside  a  final  order  under  subsection  (b) 
of  this  section  if  it  is  determined  that  the  order 
was— 

(1)  arbitrary,  capricious,  an  abuse  of  discre- 
tion, or  otherwise  not  consistent  with  law; 

(2)  not  made  consistent  with  required  proce- 
dures; or 

(3)  unsupported  by  substantial  evidence. 

In  making  the  foregoing  determinations,  the 
court  shall  review  the  whole  record  or  those 
parts  of  it  cited  by  a  party,  and  due  accoimt 
shall  be  taken  of  the  rule  of  prejudicial  error. 

(e)  Attorney's  fees 

If  the  individual  referred  to  in  subsection  (a) 
of  this  section  is  the  prevailing  party  in  a  pro- 
ceeding under  this  subsection,  attorney's  fees 
may  be  allowed  by  the  court  in  accordance  with 
the  standards  prescribed  under  section 
2000e-5(k)  of  title  42. 

(Pub.  L.  102-166,  title  III,  §  321,  Nov.  21,  1991, 
105  Stat.  1097.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1214  of  this 
title. 


§  1221.  Severability 

Notwithstanding  section  401  of  this  Act,  if 
any  provision  of  section  1209  or  1219(a)(3)  of 
this  title  is  invalidated,  both  sections  1209  and 
1219(a)(3)  of  this  title  shall  have  no  force  and 
effect. 

(Pub.  L.  102-166,  title  III,  §  322,  Nov.  21,  1991, 
105  Stat.  1098.) 

References  in  Text 

Section  401  of  this  Act,  referred  to  in  text,  is  section 
401  of  Pub.  L.  102-166,  which  is  set  out  as  a  note  under 
section  1981  of  Title  42,  The  Public  Health  and  Wel- 
fare. 

Severability 

Invalidation  of  any  provision,  amendment,  or  appli- 
cation of  Pub.  L.  102-166  not  to  affect  remaining  pro- 
visions, amendments,  and  applications,  see  section  401 
of  Pub.  L.  102-166,  set  out  as  a  note  under  section  1981 
of  Title  42,  The  Public  Health  and  Welfare. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1214  of  this 
title. 

§  1222.  Payments  by  President  or  Member  of  Senate 

The  President  or  a  Member  of  the  Senate 
shall  reimburse  the  appropriate  Federal  ac- 
count for  any  payment  made  on  his  or  her 
behalf  out  of  such  account  for  a  violation  com- 
mitted under  the  provisions  of  this  chapter  by 
the  President  or  Member  of  the  Senate  not 
later  than  60  days  after  the  payment  is  made. 

(Pub.  L.  102-166,  title  III,  §  323,  Nov.  21,  1991, 
105  Stat.  1098.) 

§  1223.  Reports  of  Senate  committees 

(a)  Each  report  accompanying  a  bill  or  joint 
resolution  of  a  public  character  reported  by  any 
committee  of  the  Senate  (except  the  Commit- 
tee on  Appropriations  and  the  Committee  on 
the  Budget)  shall  contain  a  listing  of  the  provi- 
sions of  the  bill  or  joint  resolution  that  apply 
to  Congress  and  an  evaluation  of  the  impact  of 
such  provisions  on  Congress. 

(b)  The  provisions  of  this  section  are  enacted 
by  the  Senate  as  an  exercise  of  the  rulemaking 
power  of  the  Senate,  with  full  recognition  of 
the  right  of  the  Senate  to  change  its  rules,  in 
the  same  manner,  and  to  the  same  extent,  as  in 
the  case  of  any  other  rule  of  the  Senate. 

(Pub.  L.  102-166,  title  III,  §  324,  Nov.  21,  1991, 
105  Stat.  1099.) 

§  1224.  Intervention  and  expedited  review  of  certain 
appeals 

(a)  Intervention 

Because  of  the  constitutional  issues  that  may 
be  raised  by  section  1209  of  this  title  and  sec- 
tion 1219  of  this  title,  any  Member  of  the 
Senate  may  intervene  as  a  matter  of  right  in 
any  proceeding  under  section  1209  of  this  title 
for  the  sole  purpose  of  determining  the  consti- 
tutionality of  such  section. 
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(b)  Threshold  matter 

In  any  proceeding  under  section  1209  of  this 
title  or  section  1219  of  this  title,  the  United 
States  Court  of  Appeals  for  the  Federal  Circuit 
shall  determine  any  issue  presented  concerning 
the  constitutionality  of  such  section  as  a 
threshold  matter. 

(c)  Appeal 

(1)  In  general 

An  appeal  may  by  taken  directly  to  the  Su- 
preme Court  of  the  United  States  from  any 
interlocutory  or  final  judgment,  decree,  or 


order  issued  by  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit  ruling  upon 
the  constitutionality  of  section  1209  or  1219 
of  this  title. 

(2)  Jurisdiction 

The  Supreme  Court  shall,  if  it  has  not  pre- 
viously ruled  on  the  question,  accept  jurisdic- 
tion over  the  appeal  referred  to  in  paragraph 
(1),  advance  the  appeal  on  the  docket  and  ex- 
pedite the  appeal  to  the  greatest  extent  possi- 
ble. 

(Pub.  L.  102-166,  title  III,  §  325,  Nov.  21,  1991, 
105  Stat.  1099.) 


TITLE  3— THE  PRESIDENT 
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OFFICE  AND  COMPENSATION  OF 
PRESIDENT 


§  102.  Compensation  of  the  President 

Presidential  Transition  Act  op  1963 

[References  in  laws  to  the  rates  of  pay  for  GS-16, 
17,  or  18,  or  to  maximum  rates  of  pay  under  the  Gen- 
eral Schedule,  to  be  considered  references  to  rates 
payable  under  specified  sections  of  Title  5,  Govern- 
ment Organization  and  Employees,  see  section  529 
[title  I,  §  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a 
note  under  section  5376  of  Title  6.3 

Expense  Allowance:  Use;  Reversion  op  Unexpended 
Portion;  Nontaxable 

Provisions  prohibiting  expenditure  of  funds  made 
available  for  official  expenses  for  any  other  purpose, 
requiring  reversion  of  any  unused  amount  to  the 
Treasury  pursuant  to  31  U.S.C,  1552,  and  providing 
that  none  of  the  funds  made  available  for  official  ex- 
penses shall  be  considered  as  taxable  to  the  President 
were  contained  in  the  following  appropriation  acts: 

Pub.  L.  102-141,  title  III,  Oct.  28,  1991,  105  Stat.  844. 

Pub.  L.  101-509,  title  III,  Nov.  5,  1990,  104  Stat.  1399. 

Pub.  L.  101-136,  title  III,  Nov.  3,  1989.  103  Stat.  790. 

§  104.  Salary  of  the  Vice  President 

The  per  annum  rate  of  salary  of  the  Vice 
President  of  the  United  States  shall  be  the  rate 
determined  for  such  position  under  chapter  11 
of  title  2,  as  adjusted  under  this  section.  Effec- 
tive at  the  beginning  of  the  first  month  in 
which  an  adjustment  takes  effect  under  section 
5303  of  title  5  in  the  rates  of  pay  under  the 
General  Schedule,  the  salary  of  the  Vice  Presi- 
dent shall  be  adjusted  by  an  amoimt,  rounded 
to  the  nearest  multiple  of  $100  (or  if  midway 
between  multiples  of  $100,  to  the  nearest 
higher  multiple  of  $100),  equal  to  the  percent- 
age of  such  per  annum  rate  which  corresponds 
to  the  most  recent  percentage  change  in  the 
ECI  (relative  to  the  date  described  in  the  next 
sentence),  as  determined  under  section 
704(a)(1)  of  the  Ethics  Reform  Act  of  1989.  The 
appropriate  date  under  this  sentence  is  the  first 
day  of  the  fiscal  year  in  which  such  adjustment 
in  the  rates  of  pay  under  the  General  Schedule 
takes  effect. 

(As  amended  Nov.  30,  1989,  Pub.  L.  101-194, 
title  VII,  §  704(a)(2)(A),  103  Stat.  1769;  Nov.  5, 
1990,  Pub.  L.  101-509,  title  V,  §529  [title  I, 
§  101(b)(4)(I)],  104  Stat.  1427,  1440.) 

References  in  Text 

Section  704(a)(1)  of  the  Ethics  Reform  Act  of  1989, 
referred  to  in  text,  is  section  704(a)(1)  of  Pub.  L. 
101-194,  which  is  set  out  as  a  note  under  section  5318 
of  Title  5,  Government  Organization  and  Employees. 


Amendments 

1990— Pub.  L.  101-509  substituted  "5303"  for  "5305". 

1989— Pub.  L.  101-194  substituted  "corresponds  to 
the  most  recent  percentage  change  in  the  ECI  (rela- 
tive to  the  date  described  in  the  next  sentence),  as  de- 
termined under  section  704(a)(1)  of  the  Ethics  Reform 
Act  of  1989.  The  appropriate  date  under  this  sentence 
is  the  first  day  of  the  fiscal  year  in  which  such  adjust- 
ment in  the  rates  of  pay  imder  the  General  Schedule 
takes  effect"  for  "corresponds  to  the  overall  average 
percentage  (as  set  forth  in  the  report  transmitted  to 
the  Congress  under  section  5305  of  title  5)  of  the  ad- 
justment tn  such  rates  of  pay". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 

1990,  see  section  529  [title  III,  §305]  of  Pub.  L, 
101-509,  set  out  as  a  note  under  section  5301  of  Title  5, 
Government  Organization  and  Employees. 

Effective  Date  of  1989  Amendbiient 

Amendment  by  Pub.  L.   101-194  effective  Jan.   1, 

1991.  see  section  704(b)  of  Pub.  L.  101-194,  set  out  as  a 
note  imder  section  5318  of  Title  5,  Government  Orga- 
nization and  Employees. 

Salary  Increases 

1992— Ex.  Ord.  No.  12786,  Dec.  26,  1991,  56  P.R. 
67453,  set  out  as  a  note  imder  section  5332  of  Title  5, 
Government  Organization  and  Employees,  provided 
for  the  adjustment  of  pay  rates  effective  Jan.  1,  1992. 

1991— Ex.  Ord.  No.  12736,  Dec.  12,  1990,  55  P.R. 
51385,  which  provided  for  adjustments  of  pay  rates  ef- 
fective Jan.  1,  1991,  was  superseded  by  Ex.  Ord.  No. 
12786.  Dec.  26,  1991,  56  F.R.  67453,  set  out  as  a  note 
under  section  5332  of  Title  5. 

1990— Ex.  Ord.  No.  12698,  Dec.  23.  1989.  54  F.R. 
53473.  which  provided  for  adjustments  of  pay  rates  ef- 
fective Jan.  1.  1990.  and  Jan.  31.  1990.  was  superseded 
by  Ex.  Ord.  No.  12736.  Dec.  12.  1990.  55  F.R.  51385. 
formerly  set  out  as  a  note  under  section  5332  of  Title 
5. 

1989-Pub.  L.  101-194.  title  VII.  §  703(a)(2),  Nov.  30. 
1989,  103  Stat.  1768.  set  out  as  a  note  imder  section 
5318  of  Title  5.  provided  that  effective  Jan.  1.  1991. 
the  rate  of  basic  pay  for  the  Vice  President  shall  be  in- 
creased in  the  amoimt  of  25  percent  of  the  rate  (as 
last  in  effect  before  the  increase). 

Ex.  Ord.  No.  12663.  Jan.  6.  1989.  54  P.R.  791,  which 
provided  for  the  adjustment  of  pay  rates  effective  Jan. 
1,  1989,  was  superseded  by  Ex.  Ord.  No.  12698,  Dec.  23, 
1989,  54  P.R.  53473.  formerly  set  out  as  a  note  under 
section  5332  of  Title  5. 

§  105.  Assistance  and  services  for  the  President 

References  in  Other  Laws  to  GS-16.  17.  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16.  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
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Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  5  sections  8343a, 
8420a;  title  18  sections  207,  1751;  title  26  section  3121; 
title  31  section  3524;  title  42  section  410. 

§  106.  Assistance  and  services  for  the  Vice  President 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
imder  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(l)3  of  Pub.  L.  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  114  of  this  title; 
title  5  sections  8343a,  8420a;  title  18  sections  207,  1751; 
title  26  section  3121;  title  31  section  3524;  title  42  sec- 
tion 410. 

§  107.  Domestic  Policy  Staff  and  Office  of  Adminis- 
tration; personnel 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  5  sections  8343a, 
8420a;  title  26  section  3121;  title  42  section  410. 

§  110.  Furniture  for  the  Executive  Residence  at  the 
White  House 

Extension  of  Term  of  Committee  for  the 
Preservation  of  the  White  House 

Term  of  the  Committee  for  the  Preservation  of  the 
White  House  extended  until  Sept.  30,  1991,  by  Ex. 
Ord.  No.  12692,  Sept.  29,  1989,  54  F.R.  40627,  formerly 
set  out  as  a  note  under  section  14  of  the  Federal  Advi- 
sory Committee  Act  in  the  Appendix  to  Title  5.  Gov- 
ernment Organization  and  Employees. 

Term  of  the  Committee  for  the  Preservation  of  the 
White  House  extended  until  Sept.  30,  1993,  by  Ex. 
Ord.  No.  12774,  Sept.  27,  1991,  56  F.R.  49835,  set  out  as 
a  note  under  section  14  of  the  Federal  Advisory  Com- 
mittee Act  in  the  Appendix  to  Title  5. 

§  113.  Personnel  report 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-i6,  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 


§  114.  General  pay  limitation 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L,  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 

CHAPTER  3— PROTECTION  OF  THE  PRESI- 
DENT;  UNITED  STATES  SECRET  SERVICE 
UNIFORMED  DIVISION 

§  202.  United  States  Secret  Service  Uniformed  Divi- 
sion; establishment,  control,  and  supervision; 
privileges,  powers,  and  duties 

There  is  hereby  created  and  established  a 
permanent  police  force,  to  be  known  as  the 
"United  States  Secret  Service  Uniformed  Divi- 
sion'*. Subject  to  the  supervision  of  the  Secre 
tary  of  the  Treasury,  the  United  States  Secret 
Service  Uniformed  Division  shall  perform  such 
duties  as  the  Director,  United  States  Secret 
Service,  may  prescribe  in  connection  with  the 
protection  of  the  following:  (1)  the  White 
House  in  the  District  of  Columbia;  (2)  any 
building  in  which  Presidential  offices  are  locat- 
ed; (3)  the  Treasury  Building  and  grounds;  (4) 
the  President  and  members  of  his  immediate 
family;  (5)  foreign  diplomatic  missions  located 
in  the  metropolitan  area  of  the  District  of  Co- 
lumbia; (6)  the  temporary  official  residence  of 
the  Vice  President  and  grounds  in  the  District 
of  Columbia;  (7)  the  Vice  President  and  mem- 
bers of  his  immediate  family;  (8)  foreign  diplo- 
matic missions  located  in  metropolitan  areas 
(other  than  the  District  of  Columbia)  in  the 
United  States  where  there  are  located  twenty 
or  more  such  missions  headed  by  full-time  offi- 
cers, except  that  such  protection  shall  be  pro- 
vided only  (A)  on  the  basis  of  extraordinary 
protective  need,  (B)  upon  request  of  the  affect- 
ed metropolitan  area,  and  (C)  when  the  ex- 
traordinary protective  need  arises  at  or  in  asso- 
ciation with  a  visit  to  (i)  a  permanent  mission 
to,  or  an  observer  mission  invited  to  participate 
in  the  work  of,  an  international  organization  of 
which  the  United  States  is  a  member;  or  (ii)  an 
international  organization  of  which  the  United 
States  is  a  member,  except  that  such  protection 
may  also  be  provided  for  motorcades  and  at 
other  places  associated  with  any  such  visit  and 
may  be  extended  at  places  of  temporary  domi- 
cile in  connection  with  any  such  visit; 

(9)  foreign  consular  and  diplomatic  missions 
located  in  such  areas  in  the  United  States,  its 
territories  and  possessions,  as  the  President,  on 
a  case-by-case  basis,  may  direct;  and 

(10)  visits  of  foreign  government  officials  to 
metropolitan  areas  (other  than  the  District  of 
Columbia)  where  there  are  located  20  or  more 
consular  or  diplomatic  missions  staffed  by  ac- 
credited personnel,  including  protection  for  mo- 
torcades and  at  other  places  associated  with 
such  visits,  pursuant  to  invitations  of  the 
United  States  Government, 
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(As  amended  Oct.  28, 1991,  Pub.  L.  102-138,  title 
I,  §  135(b)(l)-(3),  105  Stat.  666,  667.) 

Amendments 

1991— CI.  (8)(C).  Pub.  L.  102-138,  §  135(b)(1),  amend- 
ed subcl.  (C)  generally.  Prior  to  amendment,  subcl.  (C) 
read  as  follows:  "when  the  extraordinary  protective 
need  arises  in  association  with  a  visit  to  or  occurs  at  a 
permanent  mission  to  an  international  organization  of 
which  the  United  States  is  a  member  or  an  observer 
mission  invited  to  participate  in  the  work  of  such  orga- 
nization, provided  that  such  protection  may  be  provid- 
ed for  motorcades  and  at  other  places  associated  with 
such  a  visit  and  may  be  extended  at  places  of  tempo- 
rary domicile  in  connection  with  such  a  visit;  and". 

CI.  (9).  Pub.  L.  102-138,  §  135(b)(2).  amended  cl.  (9) 
generally.  Prior  to  amendment,  cl.  (9)  read  as  follows: 
"foreign  diplomatic  missions  located  in  such  areas  in 
the  United  States,  its  territories  and  possessions,  as 
the  President,  on  a  case-by-case  basis,  may  direct.  The 
members  of  such  force  shall  possess  privileges  and 
powers  similar  to  those  of  the  members  of  the  Metro- 
politan Police  of  the  District  of  Columbia." 

Cl.  (10).  Pub.  L.  102-138.  §  135(b)(3),  added  cl.  (10). 

Effective  Date  of  1991  Amendment 

Section  135(b)(4)  of  Pub.  L.  102-138  provided  that: 
"(A)  Except  as  provided  in  subparagraph  (B).  the 

amendments  made  by  this  subsection  [amending  this 

section]  shall  take  effect  October  1, 1991. 
**(B)    The    amendments   made    by    paragraph    (1) 

[amending  this  section]   shall  be  deemed  to   have 

become  effective  as  of  January  1, 1989." 

REiMBTTRSEBoan:  TO  State  and  Local  Governments 
FOR  Protective  Services  for  Foreign  Missions 

Section  135(b)(5)  of  Pub.  L.  102-138  provided  that: 
"Protective  services  provided  by  a  State  or  local  gov- 
ernment at  any  time  during  the  period  beginning  on 
January  1,  1989.  and  ending  on  September  30,  1991, 
which  were  performed  in  connection  with  visits  de- 
scribed in  section  202(8)  of  title  3.  United  States  Code, 
as  amended  by  this  subsection,  shall  be  deemed  to  be 
reimbursement  obligations  entered  Into  pursuant  to 
section  208(a)  of  that  title  as  if  the  amendment  made 
by  paragraph  (1)  of  this  subsection  [amending  this 
section]  was  in  effect  during  that  period  and  the  serv- 
ices had  been  requested  by  the  Secretary  of  State." 

§  208.  Reimbursement  of  State  and  local  governments 

(a)  In  carrying  out  the  fxinctions  pursuant  to 
sections  202(8)  and  202(10),  the  Secretary  of 
Treasury  may  utilize,  with  their  consent,  on  a 
reimbursable  basis,  the  services,  personnel, 
equipment,  and  facilities  of  State  and  local  gov- 
ernments, and  is  authorized  to  reimburse  such 
State  and  local  governments  for  the  utilization 
of  such  services,  personnel,  equipment,  and  fa- 
cilities. The  Secretary  of  Treasury  may  carry 
out  the  fimctions  pursuant  to  sections  202(8) 
and  202(10)  by  contract.  The  authority  of  this 
subsection  may  be  transferred  by  the  President 
to  the  Secretary  of  State.  In  carrying  out  any 
duty  under  sections  202(8)  and  202(10),  the  Sec- 
retary of  State  is  authorized  to  utilize  any  au- 
thority available  to  the  Secretary  under  title  II 
of  the  State  Department  Basic  Authorities  Act 
of  1956. 

(b)  There  is  authorized  to  be  appropriated,  in 
addition  to  such  sums  as  have  been  heretofore 
appropriated  under  this  section— 

(1)  $10,000,000  for  each  fiscal  year  begin- 
ning after  September  30,  1991,  for  the  pay- 
ment of  reimbursement  obligations  entered 
into  imder  subsection  (a)  without  regard  to 


the  fiscal  year  such  obligations  were  entered 
into,  including  obligations  entered  into  before 
such  date;  and 

(2)  $8,000,000  for  the  payment  of  reimburse- 
ment obligations  entered  into  imder  subsec- 
tion (a)  before  October  1,  1991,  except  that 
not  more  than  $4,000,000  of  this  amount  shall 
be  obligated  or  expended  during  fiscal  year 
1992. 

Amounts  appropriated  under  this  subsection 
shall  remain  available  until  expended. 

(As  amended  Pub.  L.  102-138,  title  I,  §  135(a)(1), 
(2),  (c),  Oct.  28,  1991,  105  Stat.  666,  667.) 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-138.  §  135(c),  substi- 
tuted "sections  202(8)  and  202(10)"  for  "section 
202(7)"  wherever  appearing. 

Subsec.  (b)(1).  Pub.  L.  102-138.  §  135(a)(1).  substitut- 
ed "$10,000,000"  for  "$7,000,000".  "1991"  for  "1982". 
and  "without  regard  to  the  fiscal  year  such  obligations 
were  entered  into,  including  obligations  entered  into 
before  such  date"  for  "after  such  date". 

Subsec.  (b)(2).  Pub.  L.  102-138.  §  135(a)(2),  substitut- 
ed "$8,000,000"  for  "$17,700,000"  and  "1991.  except 
that  not  more  than  $4,000,000  of  this  amount  shall  be 
obligated  or  expended  during  fiscal  year  1992"  for 
"1982". 

Effective  Date  of  1991  Amendment 

Section  135(a)(3)  of  Pub.  L.  102-138  provided  that: 
"The  amendments  made  by  this  subsection  [amending 
this  section]  shall  take  effect  on  October  1,  1991." 

CHAPTER  4— DELEGATION  OF  FUNCTIONS 

§301.  General  authorization  to  delegate  functions; 
publication  of  delegations 

Ex.  Ord.  No.  10250.  Delegation  of  Functions  to  the 
Secretary  of  the  Interior 

Ex.  Ord.  No.  10250.  June  5.  1951,  16  P.R.  5385,  as 
amended  by  Ex.  Ord.  No.  10732,  Oct.  10,  1957.  22  F.R. 
8135;  Ex.  Ord.  No.  10752,  Feb.  12,  1958.  23  F.R.  973; 
Pub.  L.  101-509,  title  V,  §  529  [title  I.  §  112(c)3.  Nov.  5, 
1990. 104  Stat.  1427. 1454,  provided: 

iSee  main  edition  for  text  of  1  to  4] 

5.  The  Secretary  of  the  Interior  is  hereby  authorized 
to  redelegate  to  the  Deputy  Secretary  of  the  Interior 
any  of  the  authority  delegated  to  the  Secretary  of  the 
Interior  by  section  1  of  this  order. 

Ex.  Ord.  No.  10950.  Delegation  of  Functions  to 
Secretary  of  the  Interior 

Ex.  Ord.  No.  10950.  June  27.  1961,  26  F.R.  5787,  as 
amended  by  Pub.  L.  101-509,  title  V,  §529  [title  I, 
§  112(c)],  Nov.  5,  1990.  104  Stat.  1427.  1454,  provided: 

iSee  main  edition  for  text  of  first  par.] 

As  the  Secretary  of  the  Interior  may  direct,  the 
Deputy  Secretary  of  the  Interior,  an  Assistant  Secre- 
tary of  the  Interior,  the  Director  of  the  Bureau  of 
Land  Management,  or  the  Operations  Supervisors  of 
the  Bureau  of  Land  Management  in  Alaska  are  sever- 
ally authorized  to  exercise  the  authority  vested  in  the 
Secretary  by  this  order. 

Ex.  Ord.  No.  12781.  Delegation  of  Functions  and  Au- 
thorities. Development  of  Requirements  and  Reg- 
ulations. AND  Correction  of  Title 

Ex.  Ord.  No.  12781.  Nov.  20.  1991.  56  F.R.  59203.  pro- 
vided: 
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By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States  of 
America,  including  section  3603  of  the  Financial  Re- 
ports Act  of  1988  (22  U.S.C.  5351  et  seq.)  [22  U.S.C. 
5353],  section  274A(d)(2)  and  (4)  of  the  Immigration 
and  Nationality  Act  V*AcV*\  as  amended  (8  U.S.C. 
1324a(d)(2)  and  (4)),  sections  4561,  6082,  and  9561  of 
title  10  of  the  United  States  Code,  the  Act  of  June  14, 
1987  [1897],  ch.  2,  30  Stat.  11.  36  (16  U.S.C.  473),  sec- 
tion 301  of  title  3  of  the  United  States  Code,  and  in 
order  to:  (1)  delegate  functions  concerning  discussions 
with  foreign  governments  to  improve  access  by  U.S. 
banking  and  financial  organizations;  (2)  delegate  au- 
thority concerning  a  national  employment  verification 
system;  (3)  delegate  authority  concerning  the  develop- 
ment of  requirements  and  regulations  for  a  vuiiform 
military  ration;  and  (4)  correct  the  title  of  the  Nez 
Perce  National  Forest,  it  is  hereby  ordered  as  follows: 

Section  1.  Functions  Concerning  Discussions  wiih 
Foreign  Governments  to  Improve  Access  by  U.S.  Bank- 
ing and  Financial  Organizations,  The  functions 
vested  in  the  President  by  section  3603  of  the  Finan- 
cial Reports  Act  of  1988  (22  U.S.C.  5353)  are  hereby 
delegated  to  the  Secretary  of  the  Treasury.  This  dele- 
gation is  not  in  derogation  of,  and  shall  not  affect,  the 
existing  authorities  of  the  United  States  Trade  Repre- 
sentative. 

Sec.  2.  Authority  Concerning  the  Employment  Verifi- 
cation System.  ITie  authority  conferred  upon  the 
President  by  section  274A(d)(4)  of  the  Act  [8  U.S.C. 
1324a(d)(4)],  to  undertake  demonstration  projects  of 
different  changes  in  the  requirements  of  the  employ- 
ment verification  system,  is  delegated  to  the  Attorney 
General.  Demonstration  projects  shall  be  conducted 
consistent  with  the  restrictions  in  section  274A(d)(2) 
of  the  Act  and  shall  not  extend  for  a  period  longer 
than  3  years.  This  authority  may  be  redelegated. 

Sec.  3.  Authority,  Requirements,  and  Regulations 
Concerning  a  Uniform  Military  Ration. 

(a)  Authority.  The  Secretary  of  Defense  is  hereby 
designated  and  empowered  to  exercise,  without  the  ap- 
proval, ratification,  or  other  action  by  the  President, 
the  authority  conferred  upon  the  President  by  section 
4561(a),  sections  6082(a)  and  (d),  and  section  9561(a) 
of  title  10  of  the  United  States  Code.  Under  this  au- 


thority the  Secretary  may  prescribe  a  uniform  mili- 
tary ration  applicable  to  the  Army,  Navy,  and  Air 
Force. 

(b)  Requirements.  (1)  Components  and  Quantities. 
The  components  and  the  quantities  of  the  uniform 
military  ration  shall  reflect  military  member  prefer- 
ences and  satisfy  nutritional  requirements.  (2)  Mone- 
tary Volume.  The  monetary  value  of  the  uniform  mili- 
tary ration  shall  be  equal  to  the  monetary  value  of  the 
ration  in  effect  on  the  day  before  the  effective  date  of 
this  order.  (3)  Index.  The  Secretary  of  Defense  shall 
establish,  as  of  the  effective  date  of  this  order,  an 
index  composed  of  a  representative  market  basket  of 
items  equal  in  value  to  the  ration  value.  Subsequent  to 
the  effective  date  of  this  order,  and  based  upon  the 
changing  prices  of  food  components  in  the  index,  the 
Secretaries  of  the  military  depurUnents  shall  periodi- 
cally redetermine  the  monetary  value  of  the  ration. 
The  Secretary  of  Defense  shall  review  the  index  peri- 
odically, but  not  less  than  once  a  yem*,  to  ensure  that 
it  reflects  changes  in  food  service  technology,  scientif- 
ic advances  in  nutrition,  the  requir^nents  of  the 
Armed  Forces  of  the  United  States,  and  the  food  pref- 
erences of  the  enlisted  members.  Increases  or  de- 
creases in  the  monetary  value  of  the  ration  that  result 
from  changes  in  the  composition  of  the  food  items 
making  up  the  index  shall  not  exceed  2  percent  of  the 
ration  value  annually. 

(c)  Regulations.  Under  regulations  of  the  Secretary 
of  Defense,  the  Secretary  of  the  Army,  the  Secretary 
of  the  Navy,  and  the  Secretary  of  the  Air  Force  are 
authorized,  for  their  respective  military  departments, 
to  prescribe  the  issue  of  special  allowances  and  such 
special  or  supplemental  rations,  defined  by  compo- 
nent, quantity,  or  monetary  value,  as  they  may  consid- 
er appropriate.  Executive  Order  No.  11339  of  March 
28, 1967,  is  hereby  revoked. 

Sec.  4.  Correction  of  Title  of  the  Nes:  Perce  National 
Forest.  Executive  Order  No.  854  of  Jime  26,  1908,  is 
hereby  amended  by  retitling  the  "Nezperce  National 
Forest"  the  "Nez  Perce  National  Forest." 

Sec  5.  This  order  shall  take  effect  immediately. 

George  Bush. 
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Title  Referred  to  in  Other  Sections 

This  title  is  referred  to  in  title  2  sections  353»  437c» 
622;  title  7  sections  84, 1765a.  1988.  2007b.  5005;  title  10 
sections  1175.  1408. 1601;  title  12  sections  1422b.  1795f. 
1821.  2278a-3.  2279aa-3.  2405.  3307;  title  14  section  186; 
title  15  sections  634d.  648.  649a,  1942.  2206.  2451;  title 
16  sections  410cc-36.  469j.  583M.  742f.  1401.  3702. 
4005.  4604;  title  18  sections  202.  3006A;  title  20  sections 
80g.  80o.  80Q-4.  964.  971.  1004.  1098.  1135a-2.  1135d-3. 
1213c.  1221e.  1221e-l.  1233b.  1233d.  1417.  1505.  2839. 
3413.  3461.  4343.  4412.  4416.  4831,  5509;  title  21  section 
394;  title  22  sections  1622d.  2581,  2873.  2905,  3008, 
3642,  3664.  4606.  4823.  5421;  title  24  section  417;  title  25 
sections  640d-ll.  1661.  2021.  2022.  2704.  2707.  3113; 
title  26  sections  7471.  9010.  9040;  title  28  sections  375. 
561.  625.  1877;  title  29  sections  761a.  783.  1774;  title  31 
sections  301.  732.  733;  title  36  section  1405;  title  38  sec- 
tions 106.  707,  4103,  5303A,  7281,  7403,  7406,  7425.  7453. 
7802;  title  40  sections  136,  873,  1106;  title  41  section 
422;  title  42  sections  217a,  237,  282,  285a-2.  285a-4. 
285b>3.  290aa.  292b.  299c-l.  299c-4,  300v-2,  907,  907a, 
1314,  1320a-4.  1320b-9.  1320C-2.  1395w-l.  1395oo. 
1395WW.  1863.  1975d.  2000e>4.  2210.  3015.  3525.  3788. 
4025.  4372.  4768.  5149.  5404.  7231,  7412,  8104,  10704, 
12314,  12373.  12651;  title  43  section  1731;  title  46  App. 
sections  41, 1295g;  title  49  sections  325. 10363. 11161. 

PART  I— THE  AGENCIES  GENERALLY 
CHAPTER  1— ORGANIZATION 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  title  15  sections  205J-1, 
2225a;  title  19  section  2571. 

§  105.  Executive  agency 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  7  section  2132;  title 
12  section  1749bbb-10b;  title  15  sections  638.  3301. 
3703.  4901;  title  16  section  2602;  title  22  sections  2685. 
3641;  title  29  sections  203,  633a;  title  31  section  1353; 
title  35  section  201;  title  38  section  4211;  title  40  sec- 
tion 913;  title  41  section  48b;  title  42  sections  2000e-16. 
4071,  4902.  6361,  6964,  7911,  8241.  8802,  10101;  title  43 
section  2003;  title  49  App.  section  2603;  title  50  section 
1601. 


CHAPTER  5— ADMINISTRATIVE  PROCEDURE 

SUBCHAPTER  IV-ALTERNATIVE  MEANS  OP 
DISPUTE  RESOLUTION  IN  THE  ADMINISTRA- 
TIVE PROCESS  * 

Sec. 

581.  Definitions. 

582.  General  authority. 


Sec. 

583.  Neutrals. 

584.  Confidentiality. 

585.  Authorization  of  arbitration. 

586.  Enforcement  of  arbitration  agreements. 

587.  Arbitrators. 

588.  Authority  of  the  arbitrator. 

589.  Arbitration  proceedings. 

590.  Arbitration  awards. 

591.  Judicial  review.' 

592.  Compilation  of  information. 

593.  Support  services. 

SUBCHAPTER  IV—NEGOTIATED  RULEMAKING 
PROCEDURE  2 

581.  Purpose. 

582.  Definitions. 

583.  Determination  of  need  for  negotiated  rule- 

making committee. 

584.  Publication  of  notice;  applications  for  mem- 

bership on  committees. 

585.  Establishment  of  committee. 

586.  Conduct  of  committee  activity. 

587.  Termination  of  committee. 

588.  Services,  facilities,  and  pajmient  of  commit- 

tee member  expenses. 

589.  Role  of  the  Administrative  Conference  of 

the  United  States  and  other  entities. 

590.  Judicial  review. 

Amendment  of  Analysis 

For  termination  of  amendment  by  section 
11  of  Pub.  L.  101-552,  see  Termination  Date; 
Savings  Provision  note  set  out  under  sec- 
tion 581  of  this  title  as  added  by  Pub.  L. 
101-552. 

Table  of  sections  for  subchapter  IV  added 
by  Pub.  L.  101-648  repealed  effective  six 
years  after  Nov.  29,  1990,  see  section  5  of 
Pub.  L.  101-648  set  out  as  an  Effective  Date 
of  Repeal;  Savings  Provision  note  under  sec- 
tion 581  of  this  title  cw  added  by  Pub.  L. 
101-648. 

Amendments 

1990— Pub.  L.  101-648,  §§  3(b),  5,  Nov.  29,  1990,  104 
Stat.  4976,  added  heading  of  subchapter  IV  and  items 
581  to  590  relating  to  negotiated  rulemaking  proce- 
dure, and  repealed  that  heading  and  those  items  effec- 
tive six  years  after  Nov.  29, 1990. 

Pub.  L.  101-552,  §  4(c),  Nov.  15,  1990,  104  Stat.  2745, 
temporarily  added  heading  of  subchapter  IV  and  items 
581  to  593  relating  to  alternative  means  of  dispute  res- 
olution. See  Termination  Date;  Savings  Provision  note 
set  out  imder  section  581  of  this  title  as  added  by  Pub. 
L.  101-552. 


'  So  in  original.  Two  subchapters  IV  and  two  sections  581  to 
590  have  been  enacted. 


*  So  in  original.  Does  not  conform  to  section  catchline. 
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Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  title  2  section  437d; 
title  12  sections  1467a.  1730a.  1786.  1818.  2266;  title  15 
sections  77s.  637,  687e.  1691b.  1715.  2703.  3803;  title  16 
section  460aa-3;  title  20  sections  240.  1066.  3474;  title 
21  section  343;  title  25  section  954;  title  29  sections 
1579.  1861;  title  30  section  811;  title  39  sections  204. 
410,  3001,  3603;  title  42  sections  9613.  11504;  title  43 
section  1740;  title  44  section  3507;  title  45  sections 
1116. 1212;  title  46  App.  section  1241p. 

SUBCHAPTER  I— GENERAL  PROVISIONS 

§  500.  Administrative  practice;  general  provisions 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  31  section  330;  title 
38  section  5901;  title  49  section  10308. 

§  504.  Costs  and  fees  of  parties 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  590  of  this  title; 
title  15  section  634b;  title  18  section  293;  title  20  sec- 
tion 1234;  title  25  section  450m-l;  title  28  section  2412; 
title  42  section  3612. 

SUBCHAPTER  II— ADMINISTRATIVE 
PROCEDURE 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  572.  581, 
7118,  7134.  8902  of  this  title;  title  2  sections  178b,  501. 
502;  title  7  sections  136d,  1642;  title  10  sections  2397, 
2397a;  title  12  sections  635a-2,  1437, 1441a,  1749bbb-17, 
1959,  2278a-10.  3349;  title  15  sections  78dd-l,  78dd-2, 
78ggg.  266,  1392.  1715.  3412,  3710a,  5103,  5308;  title  16 
sections  460aa-3,  470q,  470hh;  title  17  sections  701, 
803;  title  19  sections  1337,  1677c;  title  20  sections 
107d-2,  641;  title  21  sections  3601tk,  811,  824.  875,  958, 
971;  title  22  sections  277d-24,  1623,  1645n,  4116;  title  25 
section  954;  title  28  section  509;  title  29  sections  156, 
164.  213,  481,  628,  792,  1137;  title  30  sections  184,  956; 
title  31  sections  321,  3801,  3803;  title  33  sections  524, 
597;  title  39  section  3008;  title  41  section  43a;  title  42 
sections  1436c,  1975a,  2000e-12,  2231,  2236,  3789d.  6212. 
6241,  6393,  7191,  7276,  7420,  7607,  11346,  12116,  12206: 
title  43  section  1624;  title  45  sections  1116,  1212;  title 
46  sections  7702,  9303;  title  47  sections  303,  305.  310, 
409;  title  49  sections  10530,  10705,  10724.  10925,  10928, 
10920.  11123,  11124.  11125,  11127,  11349;  title  49  App. 
sections  1348,  1355.  1481,  1655,  1672,  2002;  title  50  sec- 
tions  167h,  795,  835;  title  50  App.  sections  463,  2159. 

§  551.  Definitions 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  500,  504,  552, 
572,  575.  581,  582,  601.  701.  3344  of  this  title;  title  2  sec- 
tions 501,  502;  title  15  sections  78d-l,  78w,  632,  637c, 
766,  2053.  3412,  3416;  title  16  section  470w;  title  20  sec- 
tion 5097;  title  22  section  3731;  title  26  sections  6103, 
9041;  title  30  section  956;  title  31  sections  3901,  6101, 
7501;  title  41  section  422;  title  42  sections  2231,  2992c. 
6107.  6241.  6393.  7191.  8259.  8287c.  9840.  11317,  11504; 
title  46  sections  7702,  9303;  title  47  sections  155.  409; 
title  49  App.  section  1557;  title  50  App.  section  2412. 

§552.    Public    information;   agency   rules,   opinions, 
orders,  records,  and  proceedings 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  551.  552a.  552b. 
584,  586.  1216,  7133  of  this  title;  title  2  sections  472, 
501.  502;  title  7  sections  509.  608d,  948,  958,  1314g. 
1508,  1642.  5651,  5662,  5906;  title  10  sections  128,  424, 
1034,  1102,  2304,  2328;  title  12  sections  1786,  1818, 
1831o:  title  15  sections  18a,  57b"2,  78m,  78a~5,  78q. 


78w,  78x,  78dd"l.  78dd-2.  278n.  719d.  773.  796.  1314. 
1335a.  1418.  2029.  2032.  2055,  2217,  2613.  3364.  3710a. 
4019.  4104.  4107.  4305.  4403.  4606.  4912.  5104.  5308;  title 
16  sections  973j.  1402.  4304;  title  18  sections  207.  208; 
title  19  sections  1333.  1431,  1677f,  2418;  title  20  sec- 
tions 2422,  2836;  title  21  sections  360j.  379.  379c.  830; 
title  22  sections  2200a.  3902.  4355.  4415.  4604.  4607. 
4833;  title  25  sections  450c.  4501^.  1951.  2716;  title  26 
sections  6110.  7611;  title  28  sections  594.  1657;  title  30 
section  1604;  title  31  sections  716.  1352.  3729.  3733. 
5319;  title  33  sections  524.  941.  1513;  title  35  sections 
202.  209;  title  38  sections  501.  502.  7451;  title  39  section 
410;  title  41  sections  253.  706;  title  42  sections  2421s:, 
300v~2.  300aa-25.  405.  1306.  1320c-9.  2167.  2168.  2996d. 
4332.  5916.  5919.  6272-6274.  7135.  8103.  9122.  9208. 
9660.  10704;  title  44  sections  2201.  2204.  2206;  title  45 
section  546;  title  46  sections  4309.  7702.  9303;  title  46 
App.  sections  93,  1111c.  1705;  title  49  sections  10310, 
10706,  11164,  11346;  title  49  App.  sections  1357.  1805. 
1806,  1903,  1905.  2511.  2608;  title  50  section  431;  title  50 
App.  sections  463.  2158.  2159.  2170.  2406.  2411. 

§  552a.  Records  maintained  on  individuals 

iSee  main  edition  for  text  of(a)l 

(b)  Conditions  of  Disclosure.—No  agency 
shall  disclose  any  record  which  is  contained  in  a 
system  of  records  by  any  means  of  communica- 
tion to  any  person,  or  to  another  agency,  except 
pursuant  to  a  written  request  by,  or  with  the 
prior  written  consent  of,  the  individual  to 
whom  the  record  pertains,  unless  disclosure  of 
the  record  would  be— 

iSee  main  edition  for  text  ofil)  to  (10)1 

(11)  pursuant  to  the  order  of  a  court  of 
competent  jurisdiction;  or 

ISee  main  edition  for  text  of  (12)1 

(c)  Accounting  of  Certain  Disclosures.™ 
Each  agency,  with  respect  to  each  system  of 
records  under  its  control,  shall— 

ISee  main  edition  for  text  ofd)  to  (4);  (d)  and 

(e)l 

(f )  Agency  Rules.— In  order  to  carry  out  the 
provisions  of  this  section,  each  agency  that 
maintains  a  system  of  records  shall  promulgate 
rules,  in  accordance  with  the  requirements  (in- 
cluding general  notice)  of  section  553  of  this 
title,  which  shall— 

{.See  main  edition  for  text  ofd)  and  (2)1 

(3)  establish  procedures  for  the  disclosure 
to  an  individual  upon  his  request  of  his  record 
or  information  pertaining  to  him,  including 
special  procedure,  if  deemed  necessary,  for 
the  disclosure  to  an  individual  of  medical  rec- 
ords, including  psychological  records,  pertain- 
ing to  him; 

iSee  main  edition  for  text  of  (4)  and  (5)1 

The  Office  of  the  Federal  Register  shall  bienni- 
ally compile  and  publish  the  rules  promulgated 
under  this  subsection  and  agency  notices  pub- 
lished under  subsection  (e)(4)  of  this  section  in 
a  form  available  to  the  public  at  low  cost. 

ISee  main  edition  for  text  ofig)  to  (q)1 
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(p)  Verification  and  Opportunity  to  Con- 
test Findings.— (1)  In  order  to  protect  any  indi- 
vidual whose  records  are  used  in  a  matching 
program,  no  recipient  agency,  non-Federal 
agency,  or  source  agency  may  suspend,  termi- 
nate, reduce,  or  make  a  final  denial  of  any  fi- 
nancial assistance  or  payment  under  a  Federal 
benefit  program  to  such  individual,  or  take 
other  adverse  action  against  such  individual,  as 
a  result  of  information  produced  by  such 
matching  program,  imtil— 

(A)(i)  the  agency  has  independently  verified 
the  information;  or 

(ii)  the  Data  Integrity  Board  of  the  agency, 
or  in  the  case  of  a  non-Federal  agency  the 
Data  Integrity  Board  of  the  source  agency, 
determines  in  accordance  with  guidance 
issued  by  the  Director  of  the  Office  of  Man- 
agement and  Budget  that— 

(I)  the  information  is  limited  to  identifica- 
tion and  amount  of  benefits  paid  by  the 
source  agency  under  a  Federal  benefit  pro- 
gram; and 

(II)  there  is  a  high  degree  of  confidence 
that  the  information  provided  to  the  recipi- 
ent agency  is  accurate; 

(B)  the  individual  receives  a  notice  from  the 
agency  containing  a  statement  of  its  findings 
and  informing  the  individual  of  the  opportu- 
nity to  contest  such  findings;  and 

(C)(i)  the  expiration  of  any  time  period  es- 
tablished for  the  program  by  statute  or  regu- 
lation for  the  individual  to  respond  to  that 
notice;  or 

(ii)  in  the  case  of  a  program  for  which  no 
such  period  is  established,  the  end  of  the  30- 
day  period  beginning  on  the  date  on  which 
notice  under  subparagraph  (B)  is  mailed  or 
otherwise  provided  to  the  individual. 

(2)  Independent  verification  referred  to  in 
paragraph  (1)  requires  investigation  and  confir- 
mation of  specific  information  relating  to  an  in- 
dividual that  is  used  as  a  basis  for  an  adverse 
action  against  the  individual,  including  where 
applicable  investigation  and  confirmation  of — 

(A)  the  amoimt  of  any  asset  or  income  in- 
volved; 

(B)  whether  such  individual  actually  has  or 
had  access  to  such  asset  or  income  for  such 
individual's  own  use;  and 

(C)  the  period  or  periods  when  the  individ- 
ual actually  had  such  asset  or  income. 

(3)  Notwithstanding  paragraph  (1),  an  agency 
may  take  any  appropriate  action  otherwise  pro- 
hibited by  such  paragraph  if  the  agency  deter- 
mines that  the  public  health  or  public  safety 
may  be  adversely  affected  or  significantly 
threatened  during  any  notice  period  required 
by  such  paragraph. 

CiSee  main  edition  for  text  ofiq)  to  (v)] 

(As    amended    Pub.    L.     101-508,    title    VII, 
§  7201(b)(1),  Nov.  5,  1990,  104  Stat.  1388-334.) 

Codification 

Portions  of  subsecs.  (b),  (c),  and  (f)  are  set  out  in 
this  supplement  to  correct  typographical  error  appear- 
ing in  the  main  edition. 


Amendbsents 

1990~Subsec.  (p).  Pub.  L.  101-508  amended  subsec. 
(p)  generally,  restating  former  pars.  (1)  and  (3)  as  par. 
(1),  adding  provisions  relating  to  Data  Integrity 
Boards,  and  restating  former  pars.  (2)  and  (4)  as  (2) 
and  (3),  respectively. 

Effective  Date  of  1988  Amendment 

Section  10  of  Pub.  L.  100-503,  as  amended  by  Pub.  K 
101-56,  §  2,  July  19,  1989,  103  Stat.  149,  provided  that: 
"(a)  In  General.— Except  as  provided  in  subsections 
(b)  and  (c),  the  amendments  made  by  this  Act  [amend- 
ing this  section  and  repealing  provisions  set  out  as  a 
note  below]  shall  take  effect  9  months  after  the  date 
of  enactment  of  this  Act  [Oct.  18, 19881. 

"(b)  Exceptions.— The  amendment  made  by  sections 
3(b),  6,  7,  and  8  of  this  Act  [amending  this  section  and 
repealing  provisions  set  out  as  a  note  below]  shall  take 
effect  upon  enactment. 

"(c)  Effective  Date  Delated  for  Existing  Pro- 
grams.—In  the  case  of  any  matching  program  (as  de- 
fined in  section  552a(a)(8)  of  title  5,  United  States 
Code,  as  added  by  section  5  of  this  Act)  in  operation 
before  June  1, 1989,  the  amendments  made  by  this  Act 
(other  than  the  amendments  described  in  subsection 
(b))  shall  take  effect  January  1, 1990,  if— 

"(1)  such  matching  program  is  identified  by  an 
agency  as  being  in  operation  before  June  1,  1989; 
and 
"(2)  such  identification  is— 

"(A)  submitted  by  the  agency  to  the  Committee 
on  Governmental  Affairs  of  the  Senate,  the  Com- 
mittee on  Government  Operations  of  the  House  of 
Representatives,  and  the  Office  of  Management 
and  Budget  before  August  1,  1989,  in  a  report 
which  contains  a  schedule  showing  the  dates  on 
which  the  agency  expects  to  have  such  matching 
program  in  compliance  with  the  amendments 
made  by  this  Act,  and 

"(B)  published  by  the  Office  of  IManagement  and 
Budget  in  the  Federal  Register,  before  September 
15. 1989." 

Short  Title  of  1990  Amendment 

Section  7201(a)  of  Pub.  L.  101-508  provided  that: 
"This  section  [amending  this  section  and  enacting  pro- 
visions set  out  as  notes  below]  may  be  cited  as  the 
'Computer  Matching  and  Privacy  Protection  Amend- 
ments of  1990*." 

Short  Title  of  1989  Amendment 

Pub.  L.  101-56,  §  1.  July  19,  1989,  103  Stat.  149,  pro- 
vided that:  "This  Act  [amending  section  10  of  Pub.  L. 
100-503,  set  out  as  a  note  above]  may  be  cited  as  the 
'Computer  Matching  and  Privacy  Protection  Act 
Amendments  of  1989*." 

Publication  of  Guidance  Under  Subsection 
(p)(l)(A)(U) 

Section  7201(b)(2)  of  Pub.  L.  101-508  provided  that: 
"Not  later  than  90  days  after  the  date  of  the  enact- 
ment of  this  Act  [Nov.  5,  1990],  the  Director  of  the 
Office  of  Management  and  Budget  shall  publish  guid- 
ance under  subsection  (p)(l)(A)(ii)  of  section  552a  of 
title  5,  United  States  Code,  as  amended  by  this  Act." 

Limitation  on  Application  of  Verification 
Requirement 

Section  7201(c)  of  Pub.  L.  101-508  provided  that: 
"Section  552a(p)(l)(A)(ii)(II)  of  title  5,  United  States 
Code,  as  amended  by  section  2  [probably  means  sec- 
tion 7201(b)(1)  of  Pub.  L.  101-508],  shaU  not  apply  to  a 
program  referred  to  in  paragraph  (1),  (2),  or  (4)  of  sec- 
tion 1137(b)  of  the  Social  Security  Act  (42  U.S.C. 
1320b-7),  until  the  earlier  of — 

"(1)  the  date  on  which  the  Data  Integrity  Board  of 

the  Federal  agency  which  administers  that  program 
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determines  that  there  is  not  a  high  degree  of  confi- 
dence that  information  provided  by  that  agency 
under  Federal  matching  programs  is  accurate;  or 

"(2)  30  days  after  the  date  of  publication  of  guid- 
ance under  section  2(b)  [probably  means  section 
7201(b)(2)  of  Pub.  L.  101-508,  set  out  as  a  note 
above]." 

Effective  Date  Delated  for  Certain  Education 
Benefits  Computer  Matching  Programs 

Pub.  L.  101-366,  title  II,  §  206(d),  Aug  15,  1990,  104 
Stat.  442,  provided  that: 

"(1)  In  the  case  of  computer  matching  programs  be- 
tween the  Department  of  Veterans  Affairs  and  the  De- 
partment of  Defense  in  the  administration  of  educa- 
tion benefits  programs  under  chapters  30  and  32  of 
title  38  and  chapter  106  of  title  10,  United  States  Code, 
the  amendments  made  to  section  552a  of  title  5, 
United  States  Code,  by  the  Computer  Matching  and 
Privacy  Protection  Act  of  1988  [Pub.  L.  100-503] 
(other  than  the  amendments  made  by  section  10(b)  of 
that  Act)  [see  Effective  Date  of  1988  Amendment  note 
above]  shall  take  effect  on  October  1, 1990. 

"(2)  For  purposes  of  this  subsection,  the  term 
'matching  program'  has  the  same  meaning  provided  in 
section  552a(a)(8)  of  title  5,  United  States  Code." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  552b,  1212, 
3111,  7133  of  this  title;  title  7  section  2204b;  title  10 
sections  424,  1102;  title  12  section  1715z;  title  15  sec- 
tion 278g-3;  title  16  sections  410cc-35,  1536;  title  20 
sections  1080a,  1096a,  1221e-l;  title  22  section  4355; 
title  25  section  3205;  title  26  sections  6103,  7852;  title 
31  sections  3701,  3711,  3718,  3729,  3733;  title  38  sec- 
tions 3684A,  5701;  title  39  section  410;  title  42  sections 
300aa-25,  402,  405,  1306,  9660;  title  44  sections  2906, 
3501,  3504;  title  46  sections  7702,  9303;  title  49  section 
111. 

§  552b.  Open  meetings 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  552  of  this  title; 
title  7  section  945;  title  12  section  3502;  title  19  section 
2347;  tiUe  22  section  4605,  4833;  title  39  section  410; 
title  42  sections  2996c,  7171,  7234,  8103,  10703;  title  44 
section  2204;  title  45  sections  1116,  1212;  titie  46  sec- 
tions 7702,  9303;  title  50  App.  section  2158. 

§  553.  Rule  making 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  552a,  556,  581, 
586,  601,  603,  604,  1103,  1105,  5304  of  this  title;  title  2 
sections  501,  502;  title  7  sections  927,  944a,  950aaa-3, 
1932,  2013,  2014;  title  8  section  1288;  title  9  section  306; 
title  12  sections  635,  1441a,  1735f-17,  1828,  3336,  4004, 
4008,  4112,  4308;  title  15  sections  18a,  57a,  782,  78s, 
78ggg,  789,  1193,  1203,  1262,  1277,  1410b,  1474,  1476, 
1604,  1693b,  1912,  2058,  2079,  2082,  2309,  2603,  2604, 
2605,  2618,  2643,  2703,  2823,  3412,  3710c,  3803,  4017, 
4244,  4404;  title  16  sections  620a,  620c,  839b,  971d, 
1379,  1381,  1383b,  1463,  1533,  1535,  1604,  1821,  3341, 
3604,  3636;  title  19  section  2561;  title  20  sections 
1132b-l,  1221e-4,  1232,  2711;  title  21  sections  358,  463; 
title  25  sections  450c,  450k;  title  28  section  994;  title  30 
sections  811,  936,  1211,  1468,  1751;  tiUe  33  sections 
1231,  1322,  1504;  title  38  sections  501,  502;  title  40  sec- 
tion 333;  title  41  sections  43a,  47,  422;  tiUe  42  sections 
289d,  290aa-10,  300g-l,  300h,  421,  1395ff,  1395hh, 
1437c,  1437d,  14372,  1437u,  1437ee.  1796c,  1997e,  2210a, 
2992b-l,  4029,  4905,  5060,  5403,  5506.  5918,  5919,  6239, 
6306,  6392,  7191,  7407,  7502.  7511a,  7607.  8275,  8411, 
9112,  9127,  9204,  9605,  10155,  10193,  11023,  11376, 
11393, 12725, 12879, 12898;  title  43  section  1740;  title  44 
section  2206;  title  45  sections  431,  502.  562;  title  46  sec- 
tions 7702,  9303;  title  46  App.  sections  1241f.  1716;  title 
49  sections  10326, 10328, 10362, 11350;  title  49  App.  sec- 


tions 1348,  1387,  1804,  2505,  2612,  2715;  title  50  App. 
sections  2158,  2412. 

§  554.  AcJUudications 

iSee  main  edition  for  text  of  (a)! 

(b)  Persons  entitled  to  notice  of  an  agency 
hearing  shall  be  timely  informed  of — 

(1)  the  time,  place,  and  nature  of  the  hear- 
ing; 

iSee  main  edition  for  text  of  (2)  and  i3), 
concluding  provision;  (c)  to  (e);  creditsl 

Codification 

Subsec.  (b)(1)  is  set  out  in  this  supplement  to  correct 
t3i>ographical  error  appearing  in  the  main  edition. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  504,  552b,  556, 
557.  8124  of  this  title;  title  2  sections  501,  502,  1207, 
1219,  1220;  title  7  sections  86,  87e,  87f-l,  1359ii,  3804. 
3805;  title  8  sections  1324a,  1324c;  title  12  sections 
1817,  1818,  2268,  3413;  title  15  sections  78d-l,  1274. 
2064,  2066,  2605,  2615,  3412;  title  16  sections  429b-l. 
470ff,  773f,  796,  823b.  839f,  973f,  1030,  1174,  1437.  1536. 
1540,  1856,  1858,  2407,  2437,  2602,  3142,  3373,  3636;  title 
18  section  3625;  title  20  section  1234;  title  21  sections 
321,  333,  360e,  844a,  1041;  title  29  sections  214,  216, 
659,  1813,  1853;  title  30  sections  185,  804,  811,  815,  817, 
818,  821,  938,  1264, 1268, 1275,  1293,  1426,  1462;  title  33 
sections  919,  1319,  1321,  1367,  1504;  title  38  section 
7101;  title  41  section  422;  title  42  sections  262,  300g-3, 
300h-2,  2000e-17,  2282a,  3783,  3789d,  4910,  6303,  6971, 
7407.  7413.  7419,  7502.  7511a.  7524.  7607.  7920.  8433. 
9112.  9152.  9609.  9610;  title  43  sections  1656.  1766;  title 
45  sections  432.  905;  title  46  sections  7702.  9303;  title  47 
sections  409.  503;  title  49  section  521;  title  49  App.  sec- 
tions 1471.  1475.  1674b.  2611.  2618;  title  50  App.  sec- 
tions 2410.  2412. 

§  555.  Ancillary  matters 

iSee  main  edition  for  text  o/(a)  to  (d)] 

(e)  Prompt  notice  shall  be  given  of  the  denial 
in  whole  or  in  part  of  a  written  application,  pe- 
tition, or  other  request  of  an  interested  person 
made  in  connection  with  any  agency  proceed- 
ing. Except  in  affirming  a  prior  denial  or  wh^i 
the  denial  is  self-explanatory,  the  notice  shall 
be  accompanied  by  a  brief  statement  of  the 
grounds  for  denial. 

iSee  main  edition  for  creditsl 
Codification 

Subsec.  (e)  is  set  out  in  this  supplement  to  correct 
typographical  error  appearing  in  the  main  edition. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  2  sections  501.  502. 
1207.  1219,  1220;  title  16  sections  1536,  3636;  title  18 
section  3625;  title  41  section  422;  title  42  sections  7407, 
7502,  7511a,  7607;  title  46  sections  7702,  9303;  title  50 
App.  sections  2410,  2412. 

§556.  Hearings;  presiding  employees;  powers  and 
duties;  burden  of  proof;  evidence;  record  as  basis 
of  decision 

ISee  main  edition  for  text  ofia)  and  (&)] 

(c)  Subject  to  published  rules  of  the  agency 
and  within  its  powers,  employees  presiding  at 
hearings  may— 
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LSee  main  edition  for  text  ofCl)  to  (5)] 

(6)  hold  conferences  for  the  settlement  or 
simplification  of  the  issues  by  consent  of  the 
parties  or  by  the  use  of  alternative  means  of 
dispute  resolution  as  provided  in  subchapter 
IV  of  this  chapter; 

(7)  inform  the  parties  as  to  the  availability 
of  one  or  more  alternative  means  of  dispute 
resolution,  and  encourage  use  of  such  meth- 
ods; 

(8)  require  the  attendance  at  any  confer- 
ence held  pursuant  to  paragraph  (6)  of  at 
least  one  representative  of  each  party  who 
has  authority  to  negotiate  concerning  resolu- 
tion of  issues  in  controversy; 

(9)  dispose  of  procedural  requests  or  similar 
matters; 

(10)  make  or  recommend  decisions  in  ac- 
cordance with  section  557  of  this  title;  and 

(11)  take  other  action  authorized  by  agency 
rule  consistent  with  this  subchapter. 

ISee  main  edition  for  text  of  id)  and  (e)] 

(As  amended  Pub.  L.  101-552,  §  4(a),  Nov.  15, 
1990,  104  Stat.  2737.) 

Amendment  of  Section 

For  termination  of  amendment  by  section 
11  of  Pub,  L,  101-552,  see  Termination  Date 
of  1990  Amendment;  Savings  Provision  note 
below. 

References  in  Text 

Subchapter  IV  of  this  chapter,  referred  to  in  subsec. 
(c)(8),  means  subchapter  IV  (§  581  et  seq.)  of  chapter  5 
of  this  title,  as  added  by  Pub.  L.  101-552,  §  4(b),  Nov. 
15,  1990,  104  Stat.  2738.  Another  subchapter  IV  (§  581 
et  seq.)  of  chapter  5  was  added  by  Pub.  L.  101-648, 
§  3(a),  Nov.  29, 1990, 104  Stat.  4969. 

Amendments 

1990-Subsec.  (c)(6).  Pub.  L.  101-552,  §§  4(a)(1),  11, 
temporarily  inserted  before  semicolon  at  end  "or  by 
the  use  of  alternative  means  of  dispute  resolution  as 
provided  in  subchapter  IV  of  this  chapter".  See  Termi- 
nation Date  of  1990  Amendment;  Savings  Provision 
note  below. 

Subsec.  (c)(7)  to  (11).  Pub.  L.  101-552.  §§  4(a)(2),  11, 
temporarily  added  pars.  (7)  and  (8)  and  redesignated 
former  pars.  (7)  to  (9)  as  (9)  to  (11),  respectively.  See 
Termination  Date  of  1990  Amendment;  Savings  Provi- 
sion note  below. 

Termination  Date  of  1990  Amendbcent;  Savings 
Provision 

For  termination  of  amendments  by  Pub.  L.  101-552 
and  authority  to  use  dispute  resolution  proceedings 
Oct.  1,  1995,  except  with  respect  to  certain  pending 
proceedings,  see  section  11  of  Pub.  L.  101-552,  set  out 
as  a  Termination  Date;  Savings  Provision  note  under 
section  581  of  this  title  as  added  by  Pub.  L.  101-552. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  553,  554,  557, 
558,  706,  3105  of  this  title;  title  2  sections  501,  502, 
1207,  1219,  1220;  title  7  sections  86,  87e,  87f-l,  1359U, 
2023,  3804,  3805;  title  8  section  1182;  title  15  sections 
57a,  2605,  3412;  title  16  sections  796,  839f,  1536,  2602, 
3636;  title  20  sections  1082,  1234;  title  21  sections  321, 
376,  1041;  title  22  sections  1037a,  4136;  title  30  sections 
811,  1415;  title  33  sections  907,  1319,  1321;  title  39  sec- 
tions 404,  3624,  3661;  title  41  sections  lOb-1,  422;  title 
42  sections  300h-2,  2241,  7171,  7407,  7413,  7502,  7511a, 
7524,  7607.  9612,  11504;  title  46  sections  7702,  9303; 


title  47  section  155;  title  49  App.  sections  2505,  2715; 
title  50  App.  sections  2410,  2412. 

§557.  Initial  decisions;  conclusiveness;  review  by 
agency;  submissions  by  parties;  contents  of  deci- 
sions; record 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  553,  554,  556, 
558,  706,  3105  of  this  title;  title  2  sections  501,  502, 
1207,  1219.  1220;  title  7  sections  86.  87e.  87f-l.  2023; 
title  15  sections  57a,  2605,  3412;  title  16  sections  796. 
839f,  2602,  3636;  title  20  sections  1082,  1234;  title  21 
section  321;  title  30  sections  811,  823.  1415;  title  39  sec- 
tions 404.  3624,  3661;  title  41  sections  lOb-1,  422;  title 
42  sections  1395ww,  2241,  7407.  7502.  7511a.  7607. 
11504;  title  46  sections  7702.  9303;  title  49  sections 
10322.  10327;  title  49  App.  sections  2505.  2715;  title  50 
App.  sections  2410.  2412. 

§  558.  Imposition  of  sanctions;  determination  of  ap- 
plications for  licenses;  suspension,  revocation, 
and  expiration  of  licenses 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  2  sections  501.  502; 
title  16  section  1824;  title  41  section  422;  title  42  sec- 
tions 2236.  7651g;  title  45  section  312;  title  46  sections 
7702,  9303;  title  50  App.  section  2412. 

§559.  Effect  on  other  laws;  effect  of  subsequent 
statute 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  2  sections  501,  502; 
title  30  sections  823,  956;  title  41  section  422;  title  46 
sections  7702.  9303;  title  50  App.  section  2412. 

SUBCHAPTER  HI-ADMINISTRATIVE 
CONFERENCE  OP  THE  UNITED  STATES 

§  574.  Powers  and  duties  of  the  Conference 

To  carry  out  the  purpose  of  this  subchapter, 
the  Administrative  Conference  of  the  United 
States  may— 

ISee  main  edition  for  text  of  (1)1 

(2)  arrange  for  interchange  among  adminis- 
trative agencies  of  information  potentially 
useful  in  improving  administrative  procedure; 

(3)  collect  information  and  statistics  from 
administrative  agencies  and  publish  such  re- 
ports as  it  considers  useful  for  evaluating  and 
improving  administrative  procedure;  and 

(4)  enter  Into  arrangements  with  any  ad- 
ministrative agency  or  major  organizational 
unit  within  an  administrative  agency  pursu- 
ant to  which  the  Conference  performs  any  of 
the  functions  described  in  paragraphs  (1),  (2), 
and  (3). 

Pajnnent  for  services  provided  by  the  Confer- 
ence puj-suant  to  paragraph  (4)  shall  be  cred- 
ited to  the  operating  accoimt  for  the  Confer- 
ence and  shall  remain  available  until  expended. 

(As  amended  Pub.  L.  101-422,  §  2,  Oct.  12,  1990, 
104  Stat.  910.) 

Amendments 

1990— Pub.  L.  101-422  added  par.  (4)  and  concluding 
provisions. 
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§  575.  Organization  of  the  Conference 

ISee  main  edition  for  text  of  (a)  and  (5)] 

(c)  The  Chairman  is  the  chief  executive  of 
the  Conference.  In  that  capacity  he  has  the 
power  to— 

ISee  main  edition  for  text  of(l)  to  (13)1 

(14)  on  request  of  the  head  of  an  agency, 
furnish  assistance  and  advice  on  matters  of 
administrative  procedure; 

(15)  exercise  such  additional  authority  as 
the  Council  or  Assembly  delegates  to  him; 
and 

(16)  request  any  administrative  agency  to 
notify  the  Chairman  of  its  intent  to  enter 
into  any  contract  with  any  person  outside  the 
agency  to  study  the  efficiency,  adequacy,  or 
fairness  of  an  agency  proceeding  (as  defined 
in  section  551(12)  of  this  title). 

The  Chairman  shall  preside  at  meetings  of  the 
Council  and  at  each  plenary  session  of  the  Con- 
ference, to  which  he  shall  make  a  full  report 
concerning  the  affairs  of  the  Conference  since 
the  last  preceding  plenary  session.  The  Chair- 
man, on  behalf  of  the  Conference,  shall  trans- 
mit to  the  President  and  Congress  an  annual 
report  and  such  interim  reports  as  he  considers 
desirable. 

(As  amended  Pub.  L.  101-422,  §  3,  Oct.  12,  1990, 
104  Stat.  910.) 

Amendments 

1990— Subsec.  (c)(16).  Pub,  L.  101-422  added  par. 
(16). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  573,  589  of  this 
title. 

§  576.  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  to 
carry  out  the  purposes  of  this  subchapter  not 
more  than  $2,000,000  for  fiscal  year  1990, 
$2,100,000  for  fiscal  year  1991,  $2,200,000  for 
fiscal  year  1992,  $2,300,000  for  fiscal  year  1993, 
and  $2,400,000  for  fiscal  year  1994.  Of  any 
amounts  appropriated  under  this  section,  not 
more  than  $1,500  may  be  made  available  in 
each  fiscal  year  for  official  representation  and 
entertainment  expenses  for  foreign  dignitaries. 

(As  amended  Pub.  L.  101-422,  §  1,  Oct.  12,  1990, 
104  Stat.  910.) 

Amendments 

1990— Pub.  L.  101-422  amended  section  generally. 
Prior  to  amendment,  section  read  as  follows:  "There 
are  authorized  to  be  appropriated  to  carry  out  the 
purposes  of  this  subchapter  not  more  than  $1,600,000 
for  fiscal  year  1986  and  not  more  than  $2,000,000  for 
each  fiscal  year  thereafter  up  to  and  including  fiscal 
year  1990.  Of  any  amoimts  appropriated  under  this 
section,  not  more  than  $1,000  may  be  made  available 
in  each  fiscal  year  for  official  reception  and  entertain- 
ment expenses  for  foreign  dignitaries." 


SUBCHAPTER  IV— ALTERNATIVE  MEANS 
OF  DISPUTE  RESOLUTION  IN  THE  AD- 
MINISTRATIVE  PROCESS  ^ 

Termination  of  Subchapter 

For  termination  of  subchapter  by  section 
11  of  Pub,  L.  101-552,  see  Termination  Date- 
Savings  Provision  note  set  out  under  sec- 
tion 581  of  this  subchapter. 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  section  556  of  this 
title;  title  28  section  2672;  title  29  section  173;  title  41 
section  605. 

§  581.  Definitions  ^ 

For  the  purposes  of  this  subchapter,  the 
term— 

(1)  ''agency"  has  the  same  meaning  as  in 
section  551(1)  of  this  title; 

(2)  "administrative  program"  includes  a 
Federal  function  which  involves  protection  of 
the  public  interest  and  the  determination  of 
rights,  privileges,  and  obligations  of  private 
persons  through  rule  making,  adjudication,  li- 
censing, or  investigation,  as  those  terms  are 
used  in  subchapter  II  of  this  chapter; 

(3)  "alternative  means  of  dispute  resolu- 
tion" means  any  procedure  that  is  used,  in 
lieu  of  an  adjudication  as  defined  in  section 
551(7)  of  this  title,  to  resolve  issues  in  contro- 
versy, including  but  not  limited  to,  settlement 
negotiations,  conciliation,  facilitation,  media- 
tion, factfinding,  minitrials,  and  arbitration, 
or  any  combination  thereof; 

(4)  "award"  means  any  decision  by  an  arbi- 
trator resolving  the  issues  in  controversy; 

(5)  "dispute  resolution  communication" 
means  any  oral  or  written  communication 
prepared  for  the  purposes  of  a  dispute  resolu- 
tion proceeding,  including  any  memoranda, 
notes  or  work  product  of  the  neutral,  parties 
or  nonparty  participant;  except  that  a  written 
agreement  to  enter  into  a  dispute  resolution 
proceeding,  or  final  written  agreement  or  ar- 
bitral award  reached  as  a  result  of  a  dispute 
resolution  proceeding,  is  not  a  dispute  resolu- 
tion communication; 

(6)  "dispute  resolution  proceeding"  means 
any  process  in  which  an  alternative  means  of 
dispute  resolution  is  used  to  resolve  an  issue 
in  controversy  in  which  a  neutral  is  appointed 
and  specified  parties  participate; 

(7)  "in  confidence"  means,  with  respect  to 
information,  that  the  information  is  provid- 
ed— 

(A)  with  the  expressed  intent  of  the 
source  that  it  not  be  disclosed;  or 

(B)  under  circumstances  that  would 
create  the  reasonable  expectation  on  behalf 
of  the  source  that  the  information  will  not 
be  disclosed; 

(8)  "issue  in  controversy"  means  an  issue 
which  is  material  to  a  decision  concerning  an 
administrative  program  of  an  agency,   and 


^  Another  subchapter  IV  (§§  581-590)  is  set  out  after  this  sub- 
chapter. 

*  Another  section  581  is  set  out  in  another  subchapter  IV  fol- 
lowing this  subchapter. 
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with  which  there  is  disagreement  between  the 
agency  and  persons  who  would  be  substantial- 
ly affected  by  the  decision  but  shall  not 
extend  to  matters  specified  under  the  provi- 
sions of  sections  2302  and  7121(c)  of  title  5; » 

(9)  "neutral"  means  an  individual  who,  with 
respect  to  an  issue  in  controversy,  functions 
specifically  to  aid  the  parties  in  resolving  the 
controversy; 

(10)  "party"  means— 

(A)  for  a  proceeding  with  named  parties, 
the  same  as  in  section  551(3)  of  this  title; 
and 

(B)  for  a  proceeding  without  named  par- 
ties, a  person  who  will  be  significantly  af- 
fected by  the  decision  in  the  proceeding  and 
who  participates  in  the  proceeding; 

(11)  "person"  has  the  same  meaning  as  in 
section  551(2)  of  this  title;  and 

(12)  "roster"  means  a  list  of  persons  quali- 
fied to  provide  services  as  neutrals. 

(Added  Pub.  L.  101-552,  §  4(b),  Nov.  15,  1990, 
104  Stat.  2738.) 

Termination  of  Section 

For  termination  of  section  by  section  11  of 
Pub,  L.  101-552,  see  Termination  Date;  Sav- 
ings Provision  note  below. 

Termination  Date;  Savings  Provision 

Section  11  of  Pub.  L.  101-552  provided  that:  "The 
authority  of  agencies  to  use  dispute  resolution  pro- 
ceedings imder  this  Act  [see  Short  Title  note  below] 
and  the  amendments  made  by  this  Act  shall  terminate 
on  October  1,  1995,  except  that  such  authority  shall 
continue  in  effect  with  respect  to  then  pending  pro- 
ceedings which,  in  the  judgment  of  the  agencies  that 
are  parties  to  the  dispute  resolution  proceedings,  re- 
quire such  continuation,  until  such  proceedings  termi- 
nate." 

Short  Title 

Section  1  of  Pub.  L.  101-552  provided  that:  "This  Act 
[enacting  this  subchapter,  amending  section  556  of 
this  title,  section  10  of  Title  9,  Arbitration,  section 
2672  of  Title  28.  Judiciary  and  Judicial  Procedure,  sec- 
tion 173  of  Title  29,  Labor,  section  3711  of  Title  31, 
Money  and  Finance,  and  sections  605  and  607  of  Title 
41,  Public  Contracts,  and  enacting  provisions  set  out 
as  notes  imder  this  section]  may  be  cited  as  the  'Ad- 
ministrative Dispute  Resolution  Act*." 

Congressional  Findings 

Section  2  of  Pub.  L.  101-552  provided  that:  "The 
Congress  finds  that— 

"(1)  administrative  procedure,  as  embodied  in 
chapter  5  of  title  5,  United  States  Code,  and  other 
statutes,  is  intended  to  offer  a  prompt,  expert,  and 
inexpensive  means  of  resolving  disputes  as  an  alter- 
native to  litigation  in  the  Federal  courts; 

"(2)  administrative  proceedings  have  become  in- 
creasingly formal,  costly,  and  lengthy  resulting  in 
unnecessary  expenditures  of  time  and  in  a  decreased 
likelihood  of  achieving  consensual  resolution  of  dis- 
putes; 

"(3)  alternative  means  of  dispute  resolution  have 
been  used  in  the  private  sector  for  many  years  and, 
in  appropriate  circumstances,  have  yielded  decisions 
that  are  faster,  less  expensive,  and  less  contentious; 

"(4)  such  alternative  means  can  lead  to  more  cre- 
ative, efficient,  and  sensible  outcomes; 

"(5)  such  alternative  means  may  be  used  advanta- 
geously in  a  wide  variety  of  administrative  programs; 


s  So  in  original.  Probably  should  be  "of  this  title;' 


"(6)  explicit  authorization  of  the  use  of  well-tested 
dispute  resolution  techniques  will  eliminate  ambigui- 
ty of  agency  authority  under  existing  law; 

"(7)  Federal  agencies  may  not  only  receive  the 
benefit  of  techniques  that  were  developed  in  the  pri- 
vate sector,  but  may  also  take  the  lead  in  the  further 
development  and  refinement  of  such  techniques;  and 

"(8)  the  availability  of  a  wide  range  of  dispute  res- 
olution procedures,  and  an  increased  understanding 
of  the  most  effective  use  of  such  procedures,  will  en- 
hance the  operation  of  the  Government  and  better 
serve  the  public." 

Promotion  of  Alternative  Means  of  Dispute 
Resolxttion 

Section  3  of  Pub.  L.  101-552  provided  that: 
"(a)  Promxtlgation  of  Agency  Policy.— Each  agency 
shall  adopt  a  policy  that  addresses  the  use  of  alterna- 
tive means  of  dispute  resolution  and  case  manage- 
ment. In  developing  such  a  policy,  each  agency  shall— 
"(1)  consult  with  the  Administrative  Conference  of 
the  United  States  and  the  Federal  Mediation  and 
Conciliation  Service;  and 

"(2)  examine  alternative  means  of  resolving  dis- 
putes in  connection  with— 

"(A)  formal  and  informal  adjudications; 
"(B)  rulemakings; 
"(C)  enforcement  actions; 
"(D)  issuing  and  revoking  licenses  or  permits; 
"(E)  contract  administration; 
"(F)  litigation  brought  by  or  against  the  agency; 
and 
"(G)  other  agency  actions. 
"(b)  Dispute  Resolution  Specialists.— The  head  of 
each  agency  shall  designate  a  senior  official  to  be  the 
dispute  resolution  specialist  of  the  agency.  Such  offi- 
cial shall  be  responsible  for  the  implementation  of — 
"(1)  the  provisions  of  this  Act  [see  Short  Title  note 
above]  and  the  amendments  made  by  this  Act;  and 
"(2)  the  agency  policy  developed  under  subsection 
(a). 

"(c)  Training.— Each  agency  shall  provide  for  train- 
ing on  a  regular  basis  for  the  dispute  resolution  spe- 
cialist of  the  agency  and  other  employees  involved  in 
implementing  the  policy  of  the  agency  developed 
under  subsection  (a).  Such  training  should  encompass 
the  theory  and  practice  of  negotiation,  mediation,  ar- 
bitration, or  related  techniques.  The  dispute  resolu- 
tion specialist  shall  periodically  recommend  to  the 
agency  head  agency  employees  who  would  benefit 
from  similar  training. 
"(d)  Procedures  for  Grants  and  Contracts.— 

"(1)  Each  agency  shall  review  each  of  its  standard 
agreements  for  contracts,  grants,  and  other  assist- 
ance and  shall  determine  whether  to  amend  any 
such  standard  agreements  to  authorize  and  encour- 
age the  use  of  alternative  means  of  dispute  resolu- 
tion. 

"(2)(A)  V^Tithin  1  year  after  the  date  of  the  enact- 
ment of  this  Act  [Nov.  15,  1990],  the  Federal  Acqui- 
sition Regulation  shall  be  amended,  as  necessary,  to 
carry  out  this  Act  [see  Short  Title  note  above]  and 
the  amendments  made  by  this  Act. 

"(B)  For  purposes  of  this  section,  the  term  'Feder- 
al Acquisition  Regulation*  means  the  single  system 
of  Government-wide  procurement  regulation  re- 
ferred to  in  section  6(a)  of  the  Office  of  Federal  Pro- 
curement Policy  Act  (41  U.S.C.  405(a)).** 

Use  of  Nonattorneys 

Section  9  of  Pub.  L.  101-552  provided  that: 
"(a)  Representation  of  Parties.— Each  agency,  in 
developing  a  policy  on  the  use  of  alternative  means  of 
dispute  resolution  under  this  Act  [see  Short  Title  note 
above],  shall  develop  a  policy  with  regard  to  the  repre- 
sentation by  persons  other  than  attorneys  of  parties  in 
alternative  dispute  resolution  proceedings  and  shall 
identify  any  of  its  administrative  programs  with  nu- 
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merous  claims  or  disputes  before  the  agency  and  de- 
termine— 

"(1)  the  extent  to  which  individuals  are  represent- 
ed or  assisted  by  attorneys  or  by  persons  who  are 
not  attorneys;  and 

"(2)  whether  the  subject  areas  of  the  applicable 
proceedings  or  the  procedures  are  so  complex  or  spe- 
cialized that  only  attorneys  may  adequately  provide 
such  representation  or  assistance. 
"(b)  Representation  and  Assistance  by  Nonattor- 
NEYS.— A  person  who  is  not  an  attorney  may  provide 
representation  or  assistance  to  any  individual  in  a 
claim  or  dispute  with  an  agency,  if — 

''(1)  such  claim  or  dispute  concerns  an  administra- 
tive program  identified  under  subsection  (a); 

"(2)  such  agency  determines  that  the  proceeding 
or  procedure  does  not  necessitate  representation  or 
assistance  by  an  attorney  under  subsection  (a)(2); 
and 

"(3)  such  person  meets  any  requirement  of  the 
agency  to  provide  representation  or  assistance  in 
such  a  claim  or  dispute. 

''(c)  Disqualification  of  Representation  or  Assist- 
ance.—Any  agency  that  adcq^ts  regulations  imder  sub- 
chapter IV  of  chapter  5  of  title  5,  United  States  Code, 
to  permit  representation  or  assistance  by  persons  who 
are  not  attorneys  shall  review  the  rules  of  practice 
before  such  agency  to— 

"(1)  ensure  that  any  rules  pertaining  to  disqualifi- 
cation of  attorneys  from  practicing  before  the 
agency  shall  also  i^ply,  as  appropriate,  to  other  per- 
sons who  provide  representation  or  assistance;  and 

"(2)  establish  effective  agency  procedures  for  en- 
forcing such  rules  of  practice  and  for  receiving  com- 
plaints from  affected  persons." 

Definitions 

Section  10  of  Pub.  L.  101-552  provided  that:  "As  used 
in  this  Act  [see  Short  Title  note  above],  the  terms 
'agency',  'administrative  program',  and  'alternative 
means  of  dispute  resolution'  have  the  meanings  given 
such  terms  in  section  581  of  title  5,  United  States 
Code,  as  added  by  section  4(b)  of  this  Act." 

§  582.  General  authority  ^ 

(a)  An  agency  may  use  a  dispute  resolution 
proceeding  for  the  resolution  of  an  issue  in  con- 
troversy that  relates  to  an  administrative  pro- 
gram, if  the  parties  agree  to  such  proceeding. 

(b)  An  agency  shall  consider  not  using  a  dis- 
pute resolution  proceeding  if — 

(Da  definitive  or  authoritative  resolution 
of  the  matter  is  required  for  precedential 
value,  and  such  a  proceeding  is  not  likely  to 
be  accepted  generally  sus  an  authoritative 
precedent; 

(2)  the  matter  involves  or  may  bear  upon 
significant  questions  of  Government  policy 
that  require  additional  procedures  before  a 
final  resolution  may  be  made,  and  such  a  pro- 
ceeding would  not  likely  serve  to  develop  a 
recommended  policy  for  the  agency; 

(3)  maintaining  established  policies  is  of 
special  importance,  so  that  variations  among 
individual  decisions  are  not  increased  and 
such  a  proceeding  would  not  likely  reach  con- 
sistent results  among  individual  decisions; 

(4)  the  matter  significantly  affects  persons 
or  organizations  who  are  not  parties  to  the 
proceeding; 

(5)  a  full  public  record  of  the  proceeding  is 
important,  and  a  dispute  resolution  proceed- 
ing cannot  provide  such  a  record;  and 


C6)  the  agency  must  maintain  continuing  ju- 
risdiction over  the  matter  with  authority  to 
alter  the  disposition  of  the  matter  in  the  light 
of  changed  circumstances,  and  a  dispute  reso- 
lution proceeding  would  interfere  with  the 
agency's  fulfilling  that  requirement. 

(c)  Alternative  means  of  dispute  resolution 
authorized  imder  this  subchapter  are  voluntary 
procedures  which  supplement  rather  than  limit 
other  available  agency  dispute  resolution  tech- 
niques. 

(Added  Pub.  L.  101-552,  §  4(b),  Nov.  15,  1990, 
104  Stat.  2739.) 

Termination  of  Section 

For  termination  of  section  by  section  11  of 
Pub,  L,  101-552,  see  Termination  Date;  Sav- 
ings Provision  note  set  out  under  section 
581  of  this  subchapter. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  9  section  10. 

§  583.  Neutrals  ^ 

(a)  A  neutral  may  be  a  permanent  or  tempo- 
rary officer  or  employee  of  the  Federal  Govern- 
ment or  any  other  individual  who  is  acceptable 
to  the  parties  to  a  dispute  resolution  proceed- 
ing. A  neutral  shall  have  no  official,  financial, 
or  personal  conflict  of  interest  with  respect  to 
the  issues  in  controversy,  unless  such  interest  is 
fully  disclosed  in  vmting  to  all  parties  and  all 
parties  agree  that  the  neutral  may  serve. 

(b)  A  neutral  who  serves  as  a  conciliator,  fa- 
cilitator, or  mediator  serves  at  the  will  of  the 
parties. 

(c)  In  consultation  with  the  Federal  Media- 
tion and  Conciliation  Service,  other  appropriate 
Federal  agencies,  and  professional  organiza- 
tions experienced  in  matters  concerning  dispute 
resolution,  the  Administrative  Conference  of 
the  United  States  shall— 

(1)  establish  standards  for  neutrals  (includ- 
ing experience,  training,  affiliations,  dili- 
gence, actual  or  potential  conflicts  of  interest, 
and  other  qualifications)  to  which  agencies 
may  refer; 

(2)  maintain  a  roster  of  individuals  who 
meet  such  standards  and  are  otherwise  quali- 
fied to  act  as  neutrals,  which  shall  be  made 
available  upon  request; 

(3)  enter  into  contracts  for  the  services  of 
neutrals  that  may  be  used  by  agencies  on  an 
elective  basis  in  dispute  resolution  proceed- 
ings; and 

(4)  develop  procedures  that  permit  agencies 
to  obtain  the  services  of  neutrals  on  an  expe- 
dited basis. 

(d)  An  agency  may  use  the  services  of  one  or 
more  employees  of  other  agencies  to  serve  as 
neutrals  in  dispute  resolution  proceedings.  The 
agencies  may  enter  into  an  interagency  agree- 
ment that  provides  for  the  reimbursement  by 
the  user  agency  or  the  parties  of  the  full  or 
partial  cost  of  the  services  of  such  an  employee. 


^  Another  section  582  is  set  out  in  another  subchapter  IV  fol- 
lowing this  subchapter. 


^  Another  section  583  is  set  out  in  another  subchapter  IV  fol- 
lowing this  subchapter. 
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(e)  Any  agency  may  enter  into  a  contract 
with  any  person  on  a  roster  established  under 
subsection  (c)(2)  or  a  roster  maintained  by 
other  public  or  private  organizations,  or  individ- 
ual for  services  as  a  neutral,  or  for  training  in 
connection  with  alternative  means  of  dispute 
resolution.  The  parties  in  a  dispute  resolution 
proceeding  shall  agree  on  compensation  for  the 
neutral  that  is  fair  and  reasonable  to  the  Gov- 
ernment. 

(Added  Pub.  L.  101-552,  §  4(b),  Nov.  15,  1990, 
104  Stat.  2739.) 

Termination  of  Section 

For  termination  of  section  by  section  11  of 
Pub.  L.  101-552,  see  Termination  Date;  Sav- 
ings Provision  note  set  out  under  section 
581  of  this  subchapter. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  587  of  this  title; 
title  29  section  173. 

§  584.  Conndentiality  ^ 

(a)  Except  as  provided  in  subsections  (d)  and 
(e),  a  neutral  in  a  dispute  resolution  proceeding 
shall  not  volimtarily  disclose  or  through  discov- 
ery or  compulsory  process  be  required  to  dis- 
close any  information  concerning  any  dispute 
resolution  communication  or  any  communica- 
tion provided  in  confidence  to  the  neutral, 
unless— 

(1)  all  parties  to  the  dispute  resolution  pro- 
ceeding and  the  neutral  consent  in  writing, 
and,  if  the  dispute  resolution  communication 
was  provided  by  a  nonparty  participant,  that 
participant  also  consents  in  writing; 

(2)  the  dispute  resolution  communication 
has  already  been  made  public; 

(3)  the  dispute  resolution  communication  is 
required  by  statute  to  be  made  public,  but  a 
neutral  should  make  such  communication 
public  only  if  no  other  person  is  reasonably 
available  to  disclose  the  communication;  or 

(4)  a  court  determines  that  such  testimony 
or  disclosure  is  necessary  to— 

(A)  prevent  a  manifest  injustice; 

(B)  help  establish  a  violation  of  law;  or 

(C)  prevent  harm  to  the  public  health  or 
safety, 

of  sufficient  magnitude  in  the  particular  case 
to  outweigh  the  integrity  of  dispute  resolu- 
tion proceedings  in  general  by  reducing  the 
confidence  of  parties  in  future  cases  that 
their  communications  will  remain  confiden- 
tial. 

(b)  A  party  to  a  dispute  resolution  proceeding 
shall  not  volimtarily  disclose  or  through  discov- 
ery or  compulsory  process  be  required  to  dis- 
close any  information  concerning  any  dispute 
resolution  communication,  imless— 

(1)  the  communication  was  prepared  by  the 
party  seeking  disclosure; 

(2)  all  parties  to  the  dispute  resolution  pro- 
ceeding consent  in  writing; 

(3)  the  dispute  resolution  commimication 
has  already  been  made  public; 


*  Another  section  584  is  set  out  in  another  subchapter  IV  fol- 
lowing this  subchapter. 


(4)  the  dispute  resolution  communication  is 
required  by  statute  to  be  made  public; 

(5)  a  court  determines  that  such  testimony 
or  disclosure  is  necessary  to— 

(A)  prevent  a  manifest  injustice; 

(B)  help  establish  a  violation  of  law;  or 

(C)  prevent  harm  to  the  public  health  and 
safety, 

of  sufficient  magnitude  in  the  particular  case 
to  outweigh  the  integrity  of  dispute  resolu- 
tion proceedings  in  general  by  reducing  the 
confidence  of  parties  in  future  cases  that 
their  commimications  will  remain  confiden- 
tial; 

(6)  the  dispute  resolution  commimication  is 
relevant  to  determining  the  existence  or 
meaning  of  an  agreement  or  award  that  re- 
sulted from  the  dispute  resolution  proceeding 
or  to  the  enforcement  of  such  an  agreement 
or  award;  or 

(7)  the  dispute  resolution  communication 
was  provided  to  or  was  available  to  all  parties 
to  the  dispute  resolution  proceeding. 

(c)  Any  dispute  resolution  communication 
that  is  disclosed  in  violation  of  subsection  (a)  or 
(b),  shall  not  be  admissible  in  any  proceeding 
relating  to  the  issues  in  controversy  with  re- 
spect to  which  the  communication  was  made. 

(d)  The  parties  may  agree  to  alternative  con- 
fidential procedures  for  disclosures  by  a  neu- 
tral. Upon  such  agreement  the  parties  shall 
inform  the  neutral  before  the  commencement 
of  the  dispute  resolution  proceeding  of  any 
modifications  to  the  provisions  of  subsection  (a) 
that  will  govern  the  confidentiality  of  the  dis- 
pute resolution  proceeding.  If  the  parties  do 
not  so  inform  the  neutral,  subsection  (a)  shall 
apply. 

(e)  If  a  demand  for  disclosure,  by  way  of  dis- 
covery request  or  other  legal  process,  is  made 
upon  a  neutral  regarding  a  dispute  resolution 
communication,  the  neutral  shall  make  reason- 
able efforts  to  notify  the  parties  and  any  affect- 
ed nonparty  participants  of  the  demand.  Any 
party  or  affected  nonparty  participant  who  re- 
ceives such  notice  and  within  15  calendar  days 
does  not  offer  to  defend  a  refusal  of  the  neutral 
to  disclose  the  requested  information  shall  have 
waived  any  objection  to  such  disclosure. 

(f )  Nothing  in  this  section  shall  prevent  the 
discovery  or  admissibility  of  any  evidence  that 
is  otherwise  discoverable,  merely  because  the 
evidence  was  presented  in  the  course  of  a  dis- 
pute resolution  proceeding. 

(g)  Subsections  (a)  and  (b)  shall  have  no 
effect  on  the  information  and  data  that  are 
necessary  to  document  an  agreement  reached 
or  order  issued  pursuant  to  a  dispute  resolution 
proceeding. 

(h)  Subsections  (a)  and  (b)  shall  not  prevent 
the  gathering  of  information  for  research  or 
educational  purposes,  in  cooperation  with  other 
agencies,  governmental  entities,  or  dispute  reso- 
lution programs,  so  long  as  the  parties  and  the 
specific  issues  in  controversy  are  not  identifia- 
ble. 

(i)  Subsections  (a)  and  (b)  shall  not  prevent 
use  of  a  dispute  resolution  communication  to 
resolve  a  dispute  between  the  neutral  in  a  dis- 
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pute  resolution  proceeding  and  a  party  to  or 
participant  in  such  proceeding,  so  long  as  such 
dispute  resolution  communication  is  disclosed 
only  to  the  extent  necessary  to  resolve  such  dis- 
pute. 

(j)  This  section  shall  not  be  considered  a  stat- 
ute specifically  exempting  disclosure  imder  sec- 
tion 552(b)(3)  of  this  title. 

(Added  Pub.  L.  101-552,  §  4(b),  Nov.  15,  1990, 
104  Stat.  2740.) 

Termination  of  Section 

For  termination  of  section  by  section  11  of 
Pub,  L.  101-552,  see  Termination  Date;  Sav- 
ings Provision  note  set  out  under  section 
581  of  this  subchapter, 

§  585.  Authorization  of  arbitration  ^ 

(a)(1)  Arbitration  may  be  used  as  an  alterna- 
tive means  of  dispute  resolution  whenever  all 
parties  consent.  Consent  may  be  obtained 
either  before  or  after  an  issue  in  controversy 
has  arisen.  A  party  may  agree  to— 

(A)  submit  only  certain  issues  in  controver- 
sy to  arbitration;  or 

(B)  arbitration  on  the  condition  that  the 
award  must  be  within  a  range  of  possible  out- 
comes. 

(2)  Any  arbitration  agreement  that  sets  forth 
the  subject  matter  submitted  to  the  arbitrator 
shall  be  in  writing. 

(3)  An  agency  may  not  require  any  person  to 
consent  to  arbitration  as  a  condition  of  entering 
into  a  contract  or  obtaining  a  benefit. 

(b)  An  officer  or  employee  of  an  agency  may 
offer  to  use  arbitration  for  the  resolution  of 
issues  in  controversy,  if  such  officer  or  employ- 
ee— 

(1)  has  authority  to  enter  into  a  settlement 
concerning  the  matter;  or 

(2)  is  otherwise  specifically  authorized  by 
the  agency  to  consent  to  the  use  of  arbitra- 
tion, 

(Added  Pub.  L.  101-552,  §  4(b),  Nov.  15,  1990, 
104  Stat.  2742.) 

Termination  of  Section 

For  termination  of  section  by  section  11  of 
Pub,  L.  101-552,  see  Termination  Date;  Sav- 
ings Provision  note  set  out  under  section 
581  of  this  subchapter, 

§  586.  Enforcement  of  arbitration  agreements  ^ 

An  agreement  to  arbitrate  a  matter  to  which 
this  subchapter  applies  is  enforceable  pursuant 
to  section  4  of  title  9,  and  no  action  brought  to 
enforce  such  an  agreement  shall  be  dismissed 
nor  shall  relief  therein  be  denied  on  the 
grounds  that  it  is  against  the  United  States  or 
that  the  United  States  is  an  indispensable 
party. 

(Added  Pub.  L.  101-552,  §  4(b),  Nov.  15,  1990, 
104  Stat.  2742.) 


Termination  of  Section 

For  termination  of  section  by  section  11  of 
Pub,  L,  101-552,  see  Termination  Date;  Sav- 
ings Provision  note  set  out  under  section 
581  of  this  subchapter. 

§  587.  Arbitrators  ^ 

(a)  The  parties  to  an  arbitration  proceeding 
shall  be  entitled  to  participate  in  the  selection 
of  the  arbitrator. 

(b)  The  arbitrator  shall  be  a  neutral  who 
meets  the  criteria  of  section  583  of  this  title. 

(Added  Pub.  L.  101-552,  §  4(b),  Nov.  15,  1990, 
104  Stat.  2742.) 

Termination  of  Section 

For  termination  of  section  by  section  11  of 
Pub,  L,  101-552,  see  Termination  Date;  Sav- 
ings Provision  note  set  out  under  section 
581  of  this  subchapter. 

§  588.  Authority  of  the  arbitrator  ^ 

An  arbitrator  to  whom  a  dispute  is  referred 
under  this  subchapter  may— 

(1)  regulate  the  course  of  and  conduct  arbi- 
tral hearings; 

(2)  administer  oaths  and  affirmations; 

(3)  compel  the  attendance  of  witnesses  and 
production  of  evidence  at  the  hearing  under 
the  provisions  of  section  7  of  title  9  only  to 
the  extent  the  agency  involved  is  otherwise 
authorized  by  law  to  do  so;  and 

(4)  make  awards. 

(Added  Pub.  L.  101-552,  §  4(b),  Nov.  15,  1990, 
104  Stat.  2742.) 

Termination  of  Section 

For  termination  of  section  by  section  11  of 
Pub,  L,  101-552,  see  Termination  Date;  Sav- 
ings Provision  note  set  out  under  section 
581  of  this  subchapter. 

§  589.  Arbitration  proceedings  ^ 

(a)  The  arbitrator  shall  set  a  time  and  place 
for  the  hearing  on  the  dispute  and  shall  notify 
the  parties  not  less  than  5  days  before  the  hear- 
ing, 

(b)  Any  party  wishing  a  record  of  the  hearing 
shall— 

(1)  be  responsible  for  the  preparation  of 
such  record; 

(2)  notify  the  other  parties  and  the  arbitra- 
tor of  the  preparation  of  such  record; 

(3)  furnish  copies  to  all  identified  parties 
and  the  arbitrator;  and 

(4)  pay  all  costs  for  such  record,  unless  the 
parties  agree  otherwise  or  the  arbitrator  de- 
termines that  the  costs  should  be  appor- 
tioned. 

(c)(1)  The  parties  to  the  arbitration  are  enti- 
tled to  be  heard,  to  present  evidence  material  to 


^  Another  section  585  is  set  out  in  another  subchapter  IV  fol- 
lowing this  subchapter. 

*  Another  section  586  is  set  out  in  another  subchapter  IV  fol- 
lowing this  subchapter. 


^  Another  section  587  is  set  out  In  another  subchapter  IV  fol- 
lowing this  subchapter. 

2  Another  section  588  is  set  out  in  another  subchapter  IV  fol- 
lowing this  subchapter. 

^  Another  section  589  is  set  out  in  another  subchapter  IV  fol 
lowing  this  subchapter. 
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the  controversy,  and  to  cross-examine  witnesses 
appearing  at  the  hearing. 

(2)  The  arbitrator  may,  with  the  consent  of 
the  parties,  conduct  all  or  part  of  the  hearing 
by  telephone,  television,  computer,  or  other 
electronic  means,  if  each  party  has  an  opportu- 
nity to  participate. 

(3)  The  hearing  shall  be  conducted  expedi- 
tiously and  in  an  informal  manner. 

(4)  The  arbitrator  may  receive  any  oral  or 
dociunentary  evidence,  except  that  irrelevant, 
immaterial,  unduly  repetitious,  or  privileged 
evidence  may  be  excluded  by  the  arbitrator. 

(5)  The  arbitrator  shall  interpret  and  apply 
relevant  statutory  and  regulatory  requirements, 
legal  precedents,  and  policy  directives. 

(d)  No  interested  person  shall  make  or  know- 
ingly cause  to  be  made  to  the  arbitrator  an  un- 
authorized ex  parte  commimication  relevant  to 
the  merits  of  the  proceeding,  unless  the  parties 
agree  otherwise.  If  a  communication  is  made  in 
violation  of  this  subsection,  the  arbitrator  shall 
ensure  that  a  memorandum  of  the  communica- 
tion is  prepared  and  made  a  part  of  the  record, 
and  that  an  opportimity  for  rebuttal  is  allowed. 
Upon  receipt  of  a  comjnimication  made  in  viola- 
tion of  this  subsection,  the  arbitrator  may,  to 
the  extent  consistent  with  the  interests  of  jus- 
tice and  the  policies  underlying  this  subchap- 
ter, require  the  offending  party  to  show  cause 
why  the  claim  of  such  party  should  not  be  re- 
solved against  such  party  as  a  result  of  the  im- 
proper conduct. 

(e)  The  arbitrator  shall  make  the  award 
within  30  days  after  the  close  of  the  hearing,  or 
the  date  of  the  filing  of  any  briefs  authorized 
by  the  arbitrator,  whichever  date  is  later, 
unless— 

(1)  the  parties  agree  to  some  other  time 
limit;  or 

(2)  the  agency  provides  by  rule  for  some 
other  time  limit. 

(Added  Pub.  L.  101-552,  §  4(b),  Nov.  15,  1990, 
104  Stat.  2742.) 

Termination  of  Section 

For  termination  of  section  by  section  11  of 
Pub,  L.  101-552,  see  Termination  Date;  Sav- 
ings Provision  note  set  out  under  section 
581  of  this  subchapter, 

§  590.  Arbitration  awards  ^ 

(a)(1)  Unless  the  agency  provides  otherwise 
by  rule,  the  award  in  an  arbitration  proceeding 
under  this  subchapter  shall  include  a  brief,  in- 
formal discussion  of  the  factual  and  legal  basis 
for  the  award,  but  formal  findings  of  fact  or 
conclusions  of  law  shall  not  be  required. 

(2)  The  prevailing  parties  shall  file  the  award 
with  all  relevant  agencies,  along  with  proof  of 
service  on  all  parties. 

(b)  The  award  in  an  arbitration  proceeding 
shall  become  final  30  days  after  it  is  served  on 
all  parties.  Any  agency  that  is  a  party  to  the 
proceeding  may  extend  this  30-day  period  for 
an  additional  30-day  period  by  serving  a  notice 
of  such  extension  on  all  other  parties  before 
the  end  of  the  first  30-day  period. 


» Another  section  590  is  set  out  In  another  subchapter  TV  fol- 
lowing this  subchapter. 


(c)  The  head  of  any  agency  that  is  a  party  to 
an  arbitration  proceeding  conducted  under  this 
subchapter  is  authorized  to  terminate  the  arbi- 
tration proceeding  or  vacate  any  award  issued 
pursuant  to  the  proceeding  before  the  award 
becomes  final  by  serving  on  all  other  parties  a 
written  notice  to  that  effect,  in  which  case  the 
award  shall  be  null  and  void.  Notice  shall  be 
provided  to  all  parties  to  the  arbitration  pro- 
ceeding of  any  request  by  a  party,  nonparty 
participant  or  other  person  that  the  agency 
head  terminate  the  arbitration  proceeding  or 
vacate  the  award.  An  employee  or  agent  en- 
gaged in  the  performance  of  investigative  or 
prosecuting  functions  for  an  agency  may  not,  in 
that  or  a  factually  related  case,  advise  in  a  deci- 
sion under  this  subsection  to  terminate  an  arbi- 
tration proceeding  or  to  vacate  an  arbitral 
award,  except  as  witness  or  coimsel  in  public 
proceedings. 

(d)  A  final  award  is  binding  on  the  parties  to 
the  arbitration  proceeding,  and  may  be  en- 
forced pursuant  to  sections  9  through  13  of  title 
9.  No  action  brought  to  enforce  such  an  award 
shall  be  dismissed  nor  shall  relief  therein  be 
denied  on  the  grounds  that  it  is  against  the 
United  States  or  that  the  United  States  is  an 
indispensable  party. 

(e)  An  award  entered  under  this  subchapter 
in  an  arbitration  proceeding  may  not  serve  as 
an  estoppel  in  any  other  proceeding  for  any 
issue  that  was  resolved  in  the  proceeding.  Such 
an  award  also  may  not  be  used  as  precedent  or 
otherwise  be  considered  in  any  factually  unre- 
lated proceeding,  whether  conducted  under  this 
subchapter,  by  an  agency,  or  in  a  court,  or  in 
any  other  arbitration  proceeding. 

(f)  An  arbitral  award  that  is  vacated  imder 
subsection  (c)  shall  not  be  admissible  in  any 
proceeding  relating  to  the  issues  in  controversy 
with  respect  to  which  the  award  was  made. 

(g)  If  an  agency  head  vacates  an  award  under 
subsection  (c),  a  party  to  the  arbitration  (other 
than  the  United  States)  may  within  30  days  of 
such  action  petition  the  agency  head  for  an 
award  of  attorney  fees  and  expenses  (as  defined 
in  section  504(b)(1)(A)  of  this  title)  incurred  in 
connection  with  the  arbitration  proceeding. 
The  agency  head  shall  award  the  petitioning 
party  those  fees  and  expenses  that  would  not 
have  been  incurred  in  the  absence  of  such  arbi- 
tration proceeding,  unless  the  agency  head  or 
his  or  her  designee  finds  that  special  circum- 
stances make  such  an  award  imjust.  The  proce- 
dures for  reviewing  applications  for  awards 
shall,  where  appropriate,  be  consistent  with 
those  set  forth  in  subsection  (a)(2)  and  (3)  of 
section  504  of  this  title.  Such  fees  and  expenses 
shall  be  paid  from  the  f imds  of  the  agency  that 
vacated  the  award. 

(Added  Pub.  L.  101-552,  §  4(b),  Nov.  15,  1990. 
104  Stat.  2743.) 

Termination  op  Section 

For  termination  of  section  by  section  11  of 
Pub,  L,  101-552,  see  Termination  Date;  Sav- 
ings Provision  note  set  out  under  section 
581  of  this  subchapter. 
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Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  591  of  this  title; 
title  9  section  10. 

§  591.  Judicial  Review 

(a)  Notwithstanding  any  other  provision  of 
law,  any  person  adversely  affected  or  aggrieved 
by  an  award  made  in  an  arbitration  proceeding 
conducted  under  this  subchapter  may  bring  an 
action  for  review  of  such  award  only  pursuant 
to  the  provisions  of  sections  9  through  13  of 
title  9. 

(b)(1)  A  decision  by  an  agency  to  use  or  not  to 
use  a  dispute  resolution  proceeding  under  this 
subchapter  shall  be  committed  to  the  discretion 
of  the  agency  and  shall  not  be  subject  to  judi- 
cial review,  except  that  arbitration  shall  be  sub- 
ject to  judicial  review  under  section  10(b)  of 
title  9. 

(2)  A  decision  by  the  head  of  an  agency  under 
section  590  to  terminate  an  arbitration  proceed- 
ing or  vacate  an  arbitral  award  shall  be  commit- 
ted to  the  discretion  of  the  agency  and  shall 
not  be  subject  to  judicial  review. 

(Added  Pub.  L.  101-552.  §  4(b),  Nov.  15,  1990, 
104  Stat.  2744.) 

Termination  of  Section 

For  termination  of  section  by  section  11  of 
Pub,  L.  101-552,  see  Termination  Date;  Sav- 
ings Provision  note  set  out  under  section 
581  of  this  subchapter, 

§  592.  Compilation  of  information 

The  Chairman  of  the  Administrative  Confer- 
ence of  the  United  States  shall  compile  and 
maintain  data  on  the  use  of  alternative  means 
of  dispute  resolution  in  conducting  agency  pro- 
ceedings. Agencies  shall,  upon  the  request  of 
the  Chairman  of  the  Administrative  Confer- 
ence of  the  United  States,  supply  such  informa- 
tion as  is  required  to  enable  the  Chairman  to 
comply  with  this  section. 

(Added  Pub.  L.  101-552,  §  4(b),  Nov.  15,  1990, 
104  Stat.  2744.) 

Termination  op  Section 
For  termination  of  section  by  section  11  of 
Pub.  L,  101-552,  see  Termination  Date;  Sav- 
ings Provision  note  set  out  under  section 
581  of  this  subchapter. 

§  593.  Support  services 

For  the  purposes  of  this  subchapter,  an 
agency  may  use  (with  or  without  reimburse- 
ment) the  services  and  facilities  of  other  Feder- 
al agencies,  public  and  private  organizations 
and  agencies,  and  individuals,  with  the  consent 
of  such  agencies,  organizations,  and  individuals. 
An  agency  may  accept  volimtary  and  imcom- 
pensated  services  for  purposes  of  this  subchap- 
ter without  regard  to  the  provisions  of  section 
1342  of  title  31. 

(Added  Pub.  L.  101-552,  §  4(b),  Nov.  15,  1990, 
104  Stat.  2745.) 

Termination  of  Section 

For  termination  of  section  by  section  11  of 
Pub.  L.  101-552,  see  Termination  Date;  Sav- 


ings Provision  note  set  out  under  section 
581  of  this  subchapter. 

SUBCHAPTER  IV— NEGOTIATED 
RULEMAKING  PROCEDURE  ' 

Repeal  of  Subchapter 

Subchapter  repealed  effective  six  years 
after  Nov.  29,  1990,  see  section  5  of  Pub.  L. 
101-648,  set  out  as  an  Effective  Date  of 
Repeal;  Savings  Provision  note  under  sec- 
tion 581  of  this  subchapter. 

§  581.  Purpose  ^ 

The  purpose  of  this  subchapter  is  to  establish 
a  framework  for  the  conduct  of  negotiated  rule- 
making, consistent  with  section  553  of  this  title, 
to  encourage  agencies  to  use  the  process  when 
it  enhances  the  informal  rulemaking  process. 
Nothing  in  this  subchapter  should  be  construed 
as  an  attempt  to  limit  innovation  and  experi- 
mentation with  the  negotiated  rulemaking 
process  or  with  other  innovative  rulemaking 
procedures  otherwise  authorized  by  law. 

(Added  Pub.  L.  101-648,  §  3(a),  Nov,  29.  1990, 
104  Stat.  4970.) 

Repeal  of  Section 

Section  repealed  effective  six  years  after 
Nov.  29,  1990,  see  section  5  of  Pub.  L. 
101-648,  set  out  as  an  Effective  Date  of 
Repeal;  Savings  Provision  note  below. 

Effective  Date  of  Repeal;  Savings  Provision 

Section  5  of  Pub.  L.  101-648  provided  that:  "Sub- 
chapter IV  of  title  5,  United  States  Code,  as  added  by 
section  3  of  this  Act,  and  that  portion  of  the  table  of 
sections  at  the  beginning  of  chapter  5  of  title  5.  United 
States  Code,  relating  to  subchapter  IV,  are  repealed, 
effective  6  years  after  the  date  of  the  enactment  of 
this  Act  [Nov.  29,  1990],  except  that  the  provisions  of 
such  subchapt^  shall  continue  to  apply  after  the  date 
of  the  repeal  with  respect  to  then  pending  negotiated 
rulemaking  proceedings  initiated  before  the  date  of 
repeal  which,  in  the  judgment  of  the  agencies  which 
are  convening  or  have  convened  such  proceedings,  re- 
quire such  continuation,  until  such  negotiated  rule- 
malting  proceedings  teraiinate  pursuant  to  such  sub- 
chapter/' 

Short  Title 

Section  1  of  Pub.  L.  101-648  provided  that:  "This  Act 
[enacting  this  subchapter]  may  be  cited  as  the  'Negoti- 
ated Rulemaking  Act  of  1990'." 

Congressional  Findings 

Section  2  of  Pub.  L.  101-648  provided  that:  "The 
Congress  makes  the  following  findings: 

''(1)  Government  regulation  has  increased  substan- 
tially since  the  enactment  of  the  Administrative  Pro- 
cedure Act  [see  Short  Title  note  set  out  preceding 
section  551  of  this  title]. 

"(2)  Agencies  currently  use  rulemsddng  procedures 
that  may  discourage  the  affected  parties  from  meet- 
ing and  communicating  with  each  other,  and  may 
cause  parties  with  different  interests  to  assume  con- 
flicting and  antagonistic  positions  and  to  engage  in 


^  Another  subchapter  IV  (§5  581-593)  is  set  out  preceding  this 
subchapter. 

*  Another  section  581  is  set  out  in  another  subchapter  IV  pre- 
ceding this  subchapter. 
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expensive  and  time-consuming  litigation  over  agency 
rules. 

"(3)  Adversarial  rulemaking  deprives  the  affected 
parties  and  the  public  of  the  benefits  of  face-to-face 
negotiations  and  cooperation  in  developing  and 
reaching  agreement  on  a  rule.  It  also  deprives  them 
of  the  benefits  of  shared  information,  knowledge, 
expertise,  and  technical  abilities  possessed  by  the  af- 
fected parties. 

"(4)  Negotiated  rulemaking,  in  which  the  parties 
who  will  be  significantly  affected  by  a  rule  partici- 
pate in  the  development  of  the  rule,  can  provide  sig- 
nificant advantages  over  adversarial  rulemaking. 

"(5)  Negotiated  rulemaking  can  increase  the  ac- 
ceptability and  improve  the  substance  of  rules, 
making  it  less  likely  that  the  affected  parties  will 
resist  enforcement  or  challenge  such  rules  in  court. 
It  may  also  shorten  the  amoimt  of  time  needed  to 
issue  final  rules. 

"(6)  Agencies  have  the  authority  to  establish  nego- 
tiated rulemaking  committees  imder  the  laws  estab- 
lishing such  agencies  and  their  activities  and  imder 
the  Federal  Advisory  Conmiittee  Act  (5  U.S.C.  App.). 
Several  agencies  have  successfully  used  negotiated 
rulemaking.  The  process  has  not  been  widely  used 
by  other  agencies,  however,  in  part  because  such 
agencies  are  unfamiliar  with  the  process  or  uncer- 
tain as  to  the  authority  for  such  rulemaking." 

Authorization  op  Appropriations 

Section  4  of  Pub.  L.  101-648  provided  that:  "In  order 
to  carry  out  this  Act  [see  Short  Title  note  above]  and 
the  amendments  made  by  this  Act,  there  are  author- 
ized to  be  appropriated  to  the  Administrative  Confer- 
ence of  the  United  States,  in  addition  to  amounts  au- 
thorized by  section  576  of  title  5,  United  States  Code, 
not  in  excess  of  $500,000  for  each  of  the  fiscal  years 
1991,  1992,  and  1993." 

§  582.  Definitions  ^ 

For  the  purposes  of  this  subchapter,  the 
term— 

(1)  "agency"  has  the  same  meaning  as  in 
section  551(1)  of  this  title; 

(2)  "consensus"  means  unanimous  concur- 
rence among  the  interests  represented  on  a 
negotiated  rulemaking  committee  established 
imder  this  subchapter,  unless  such  commit- 
tee— 

(A)  agrees  to  define  such  term  to  mean  a 
general  but  not  unanimous  concurrence;  or 

(B)  agrees  upon  another  specified  defini- 
tion; 

(3)  "convener"  means  a  person  who  impar- 
tially assists  an  agency  in  determining  wheth- 
er establishment  of  a  negotiated  rulemaking 
committee  is  feasible  and  appropriate  in  a 
particular  rulemaking; 

(4)  "facilitator"  means  a  person  who  impar- 
tially aids  in  the  discussions  and  negotiations 
among  the  members  of  a  negotiated  rulemak- 
ing committee  to  develop  a  proposed  rule; 

(5)  "interest"  means,  with  respect  to  an 
issue  or  matter,  multiple  parties  which  have  a 
similar  point  of  view  or  which  are  likely  to  be 
affected  in  a  similar  manner; 

(6)  "negotiated  rulemaking"  means  rule- 
making through  the  use  of  a  negotiated  rule- 
making committee; 

(7)  "negotiated  rulemaking  committee"  or 
"committee"  means  an  advisory  committee  es- 


tablished by  an  agency  in  accordance  with 
this  subchapter  and  the  Federal  Advisory 
Committee  Act  to  consider  and  discuss  issues 
for  the  purpose  of  reaching  a  consensus  in 
the  development  of  a  proposed  rule; 

(8)  "party"  has  the  same  meaning  as  in  sec- 
tion 551(3)  of  this  title; 

(9)  "person"  has  the  same  meaning  as  in 
section  551(2)  of  this  title; 

(10)  "rule"  has  the  same  meaning  as  in  sec- 
tion 551(4)  of  this  title;  and 

(11)  "rulemaking"  means  "rule  making"  as 
that  term  is  defined  in  section  551(5)  of  this 
title. 

(Added  Pub.  L.  101-648,  §  3(a),  Nov.  29,  1990, 
104  Stat.  4970.) 

Repeal  of  Section 

Section  repealed  effective  six  years  after 
Nov.  29,  1990,  see  section  5  of  Pub,  L, 
101-648,  set  out  as  an  Effective  Date  of 
Repeal;  Savings  Provision  note  under  sec- 
tion 581  of  this  subchapter. 

References  in  Text 

The  Federal  Advisory  Committee  Act,  referred  to  in 
par.  (7),  is  Pub.  L.  92-463,  Oct.  6,  1972,  86  Stat.  770,  as 
amended,  which  is  set  out  in  the  Appendix  to  this 
title. 

§  583.  Determination  of  need  for  negotiated  rulemak- 
ing committee  ^ 

(a)  Determination  of  Need  by  the  Agency.— 
An  agency  may  establish  a  negotiated  rulemak- 
ing committee  to  negotiate  and  develop  a  pro- 
posed rule,  if  the  head  of  the  agency  deter- 
mines that  the  use  of  the  negotiated  rulemak- 
ing procedure  is  in  the  public  interest.  In 
making  such  a  determination,  the  head  of  the 
agency  shall  consider  whether— 

(1)  there  is  a  need  for  a  rule; 

(2)  there  are  a  limited  number  of  identifia- 
ble interests  that  will  be  significantly  affected 
by  the  rule; 

(3)  there  is  a  reasonable  likelihood  that  a 
committee  can  be  convened  with  a  balanced 
representation  of  persons  who— 

(A)  can  adequately  represent  the  interests 
identified  under  paragraph  (2);  and 

(B)  are  willing  to  negotiate  in  good  faith 
to  reach  a  consensus  on  the  proposed  rule; 

(4)  there  is  a  reasonable  likelihood  that  a 
committee  will  reach  a  consensus  on  the  pro- 
posed rule  within  a  fixed  period  of  time; 

(5)  the  negotiated  rulemaking  procedure 
will  not  unreasonably  delay  the  notice  of  pro- 
posed rulemaking  and  the  issuance  of  the 
final  rule; 

(6)  the  agency  has  adequate  resources  and 
is  willing  to  commit  such  resources,  including 
technical  assistance,  to  the  committee;  and 

(7)  the  agency,  to  the  maximum  extent  pos- 
sible consistent  with  the  legal  obligations  of 
the  agency,  will  use  the  consensus  of  the  com- 
mittee with  respect  to  the  proposed  rule  as 


*  Another  section  582  is  set  out  in  another  subchapter  IV  pre- 
ceding this  subchapter. 


^  Another  section  583  is  set  out  in  another  subchapter  IV  pre- 
ceding this  subchapter. 
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the  basis  for  the  rule  proposed  by  the  agency 
for  notice  and  comment. 

(b)  Use  of  Conveners.— 

(1)  Purposes  op  conveners.— An  agency 
may  use  the  services  of  a  convener  to  assist 
the  agency  in— 

(A)  identifying  persons  who  will  be  signifi- 
cantly affected  by  a  proposed  rule,  includ- 
ing residents  of  rural  areas;  and 

(B)  conducting  discussions  with  such  per- 
sons to  identify  the  issues  of  concern  to 
such  persons,  and  to  ascertain  whether  the 
establishment  of  a  negotiated  rulemaking 
conmiittee  is  feasible  and  appropriate  in  the 
particular  rulemaking. 

(2)  Duties  op  conveners.— The  convener 
shall  report  findings  and  may  make  recom- 
mendations to  the  agency.  Upon  request  of 
the  agency,  the  convener  shall  ascertain  the 
names  of  persons  who  are  willing  and  quali- 
fied to  represent  interests  that  will  be  signifi- 
cantly affected  by  the  proposed  rule,  includ- 
ing residents  of  nu-al  areas.  The  report  and 
any  recommendations  of  the  convener  shall 
be  made  available  to  the  public  upon  request. 

(Added  Pub.  L.  101-648,  §  3(a),  Nov.  29,  1990, 
104  Stat.  4970.) 

Repeal  of  Section 

Section  repealed  effective  six  years  after 
Nov,  29,  1990,  see  section  5  of  Pub,  L. 
101-648,  set  out  as  an  Effective  Date  of 
Repeal;  Savings  Provision  note  under  sec- 
tion 581  of  this  subchapter, 

§  584.  Publication  of  notice;  applications  for  member- 
ship on  committees  ^ 

(a)  Publication  of  Notice.— If,  after  consid- 
ering the  report  of  a  convener  or  conducting  its 
own  assessment,  an  agency  decides  to  establish 
a  negotiated  rulemaking  committee,  the  agency 
shall  publish  in  the  Federal  Register  and,  as  ap- 
propriate, in  trade  or  other  specialized  publica- 
tions, a  notice  which  shall  include— 

(1)  an  announcement  that  the  agency  in- 
tends to  establish  a  negotiated  rulemaking 
committee  to  negotiate  and  develop  a  pro- 
posed rule; 

(2)  a  description  of  the  subject  and  scope  of 
the  rule  to  be  developed,  and  the  issues  to  be 
considered; 

(3)  a  list  of  the  interests  which  are  likely  to 
be  significantly  affected  by  the  rule; 

(4)  a  list  of  the  persons  proposed  to  repre- 
sent such  interests  and  the  person  or  persons 
proposed  to  represent  the  agency; 

(5)  a  proposed  agenda  and  schedule  for 
completing  the  work  of  the  committee,  in- 
cluding a  target  date  for  publication  by  the 
agency  of  a  proposed  rule  for  notice  and  com- 
ment; 

(6)  a  description  of  administrative  support 
for  the  committee  to  be  provided  by  the 
agency,  including  technical  assistance; 

(7)  a  solicitation  for  comments  on  the  pro- 
posal to  establish  the  committee,  and  the  pro- 


posed membership  of  the  negotiated  nilemak- 
ing  committee;  and 

(8)  an  explanation  of  how  a  person  may 
apply  or  nominate  another  person  for  mem- 
bership on  the  committee,  as  provided  imder 
subsection  (b). 

(b)  Applications  for  Mebibership  or^  Com- 
mittee.—Persons  who  will  be  significantly  af- 
fected by  a  proposed  rule  and  who  believe  that 
their  interests  will  not  be  adequately  represent- 
ed by  any  person  specified  in  a  notice  imder 
subsection  (a)(4)  may  apply  for,  or  nominate 
another  person  for,  membership  on  the  negoti- 
ated rulemaking  committee  to  represent  such 
interests  with  respect  to  the  proposed  rule. 
Each  application  or  nomination  shall  include— 

(1)  the  name  of  the  applicant  or  nominee 
and  a  description  of  the  interests  such  person 
shall  represent; 

(2)  evidence  that  the  applicant  or  nominee 
is  authorized  to  represent  parties  related  to 
the  interests  the  person  proposes  to  repre- 
sent; 

(3)  a  written  commitment  that  the  appli- 
cant or  nominee  shall  actively  participate  in 
good  faith  in  the  development  of  the  rule 
under  consideration;  and 

(4)  the  reasons  that  the  persons  specified  in 
the  notice  under  subsection  (a)(4)  do  not  ade- 
quately represent  the  interests  of  the  person 
submitting  the  application  or  nomination. 

(c)  Period  for  Submission  of  Comments  and 
Applications.— The  agency  shall  provide  for  a 
period  of  at  least  30  calendar  days  for  the  sub- 
mission of  comments  and  applications  under 
this  section. 

(Added  Pub.  L.  101-648,  §  3(a),  Nov.  29,  1990, 
104  Stat.  4971.) 

Repeal  of  Section 

Section  repealed  effective  six  years  after 
Nov,  29,  1990,  see  section  5  of  Pub,  L, 
101-648,  set  out  as  an  Effective  Date  of 
Repeal;  Savings  Provision  note  under  sec- 
tion 581  of  this  subchapter. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  585  of  this  title. 

§  585.  Establishment  of  committee  ^ 

(a)  Establishment.— 

(1)  Determination  to  establish  corimit- 
tee.— If  after  considering  comments  and  ap- 
plications submitted  imder  section  584,  the 
agency  determines  that  a  negotiated  rulemalc- 
ing  committee  can  adequately  represent  the 
interests  that  will  be  significantly  affected  by 
a  proposed  rule  and  that  it  is  feasible  and  ap- 
propriate in  the  particular  rulemaking,  the 
agency  may  establish  a  negotiated  rulemak- 
ing committee.  In  establishing  and  adminis- 
tering such  a  committee,  the  agency  shall 
comply  with  the  Federal  Advisory  Committee 
Act  with  respect  to  such  committee,  except  as 
otherwise  provided  in  this  subchapter. 


^  Another  section  584  is  set  out  in  another  subchapter  IV  pre- 
ceding this  subchapter. 


*  So  in  original.  Probably  should  be  "on". 
'  Another  section  585  is  set  out  in  another  subchapter  IV  pre- 
ceding  this  subchapter. 
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(2)  Determination  not  to  establish  com- 
mittee.—If  after  considering  such  comments 
and  applications,  the  agency  decides  not  to  es- 
tablish a  negotiated  rulemaking  committee, 
the  agency  shall  promptly  publish  notice  of 
such  decision  and  the  reasons  therefor  in  the 
Federal  Register  and,  as  appropriate,  in  trade 
or  other  specialized  publications,  a  copy  of 
which  shall  be  sent  to  any  person  who  applied 
for,  or  nominated  another  person  for  mem- 
bership on  the  negotiating  *  rulemaking  com- 
mittee to  represent  such  interests  with  re- 
spect to  the  proposed  rule. 

(b)  Membership.— The  agency  shall  limit 
membership  on  a  negotiated  rulemaking  com- 
mittee to  25  members,  unless  the  agency  head 
determines  that  a  greater  number  of  members 
is  necessary  for  the  functioning  of  the  commit- 
tee or  to  achieve  balanced  membership.  Each 
committee  shall  include  at  least  one  person  rep- 
resenting the  agency. 

(c)  Administrative  Support.— The  agency 
shall  provide  appropriate  administrative  sup- 
port to  the  negotiated  rulemaking  committee, 
including  technical  assistance. 

(Added  Pub.  L.  101-648,  §  3(a),  Nov.  29,  1990, 
104  Stat.  4972.) 

Repeal  op  Section 

Section  repealed  effective  six  years  after 
Nov,  29,  1990,  see  section  5  of  Pub,  L, 
101-648,  set  out  as  an  Effective  Date  of 
Repeal:  Savings  Provision  note  under  sec- 
tion 581  of  this  subchapter. 

References  in  Text 

The  Federal  Advisory  Committee  Act,  referred  to  in 
subsec.  (a)(1),  is  Pub.  L.  92-463,  Oct.  6.  1972,  86  Stat. 
770,  as  amended,  which  is  set  out  in  the  Appendix  to 
this  title. 

§  586.  Conduct  of  committee  activity  '^ 

(a)  Duties  of  Committee.— Each  negotiated 
rulemaking  committee  established  under  this 
subchapter  shall  consider  the  matter  proposed 
by  the  agency  for  consideration  and  shall  at- 
tempt to  reach  a  consensus  concerning  a  pro- 
posed rule  with  respect  to  such  matter  and  any 
other  matter  the  committee  determines  is  rele- 
vant to  the  proposed  rule. 

(b)  Representatives  of  Agency  on  Cobimit- 
TEE.— The  person  or  persons  representing  the 
agency  on  a  negotiated  rulemaking  committee 
shall  participate  in  the  deliberations  and  activi- 
ties of  the  committee  with  the  same  rights  and 
responsibilities  as  other  members  of  the  com- 
mittee, and  shall  be  authorized  to  fully  repre- 
sent the  agency  in  the  discussions  and  negotia- 
tions of  the  committee. 

(c)  Selecting  Facilitator.— Notwithstanding 
section  10(e)  of  the  Federal  Advisory  Commit- 
tee Act,  an  agency  may  nominate  either  a 
person  from  the  Federal  Government  or  a 
person  from  outside  the  Federal  Government 
to  serve  as  a  facilitator  for  the  negotiations  of 
the  committee,  subject  to  the  approval  of  the 


'*  So  in  original.  Probably  should  be  "negotiated". 
*  Another  section  586  is  set  out  in  another  subchapter  rv  pre- 
ceding this  subchapter. 


committee  by  consensus.  If  the  committee  does 
not  approve  the  nominee  of  the  agency  for  fa- 
cilitator, the  agency  shall  submit  a  substitute 
nomination.  If  a  committee  does  not  approve 
any  nominee  of  the  agency  for  facilitator,  the 
committee  shall  select  by  consensus  a  person  to 
serve  as  facilitator.  A  person  designated  to  rep- 
resent the  agency  in  substantive  issues  may  not 
serve  as  facilitator  or  otherwise  chair  the  com- 
mittee. 

(d)  Duties  of  Facilitator.— A  facilitator  ap- 
proved or  selected  by  a  negotiated  rulemaking 
comimittee  shall— 

(1)  chair  the  meetings  of  the  committee  in 
an  impartial  manner; 

(2)  impartially  assist  the  members  of  the 
committee  in  conducting  discussions  and  ne- 
gotiations; and 

(3)  manage  the  keeping  of  minutes  and 
records  as  required  under  section  10(b)  and 
(c)  of  the  Federal  Advisory  Committee  Act, 
except  that  any  personal  notes  and  materials 
of  the  facilitator  or  of  the  members  of  a  com- 
mittee shall  not  be  subject  to  section  552  of 
this  title. 

(e)  Committee  Procedures.— A  negotiated 
rulemaking  committee  established  under  this 
subchapter  may  adopt  procedures  for  the  oper- 
ation of  the  committee.  No  provision  of  section 
553  of  this  title  shall  apply  to  the  procedures  of 
a  negotiated  rulemaking  committee. 

(f)  Report  of  Committee.— If  a  committee 
reaches  a  consensus  on  a  proposed  rule,  at  the 
conclusion  of  negotiations  the  committee  shall 
transmit  to  the  agency  that  established  the 
committee  a  report  containing  the  proposed 
rule.  If  the  committee  does  not  reach  a  consen- 
sus on  a  proposed  rule,  the  conmiittee  may 
transmit  to  the  agency  a  report  specifying  any 
areas  in  which  the  committee  reached  a  consen- 
sus. The  conmiittee  may  include  in  a  report  any 
other  information,  recommendations,  or  mate- 
rials that  the  committee  considers  appropriate. 
Any  committee  member  may  include  as  an  ad- 
dendum to  the  report  additional  information, 
recommendations,  or  materials. 

(g)  Records  of  Committee.— In  addition  to 
the  report  required  by  subsection  (f ),  a  commit- 
tee shall  submit  to  the  agency  the  records  re- 
quired under  section  10(b)  and  (c)  of  the  Feder- 
al Advisory  Committee  Act. 

(Added  Pub.  L.  101-648,  §  3(a),  Nov.  29,  1990, 
104  Stat.  4973.) 

Repeal  of  Section 

Section  repealed  effective  six  years  after 
Nov,  29,  1990,  see  section  5  of  Pub,  L, 
101-648,  set  out  as  an  Effective  Date  of 
Repeal;  Savings  Provision  note  under  sec- 
tion 581  of  this  subchapter. 

References  in  Text 

The  Federal  Advisory  Committee  Act,  referred  to  in 
subsecs.  (c),  (d)(3),  and  (g),  is  Pub.  L.  92-463,  Oct.  6. 
1972,  86  Stat.  770.  as  amended,  which  is  set  out  in  the 
Appendix  to  this  title. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  589  of  this  title. 
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§  587.  Termination  of  committee  ^ 

A  negotiated  rulemaking  committee  shall  ter- 
minate upon  promulgation  of  the  final  rule 
imder  consideration,  imless  the  committee's 
charter  contains  an  earlier  termination  date  or 
the  agency,  after  consulting  the  committee,  or 
the  committee  itself  specifies  an  earlier  termi- 
nation date. 

(Added  Pub.  L.  101-648,  §  3(a),  Nov.  29,  1990, 
104  Stat.  4974.) 

Repeal  of  Section 

Section  repealed  effective  six  years  after 
Nov,  29,  1990,  see  section  5  of  Pub,  L, 
101-648,  set  out  as  an  Effective  Date  of 
Repeal;  Savings  Provision  note  under  sec- 
tion 581  of  this  subchapter. 

§  588.  Services,  facilities,  and  payment  of  committee 
member  expenses  ^ 

(a)  Services  of  Conveners  and  Facilita- 
tors.— 

(1)  In  general.— An  agency  may  employ  or 
enter  into  contracts  for  the  services  of  an  in- 
dividual or  organization  to  serve  as  a  conven- 
er or  facilitator  for  a  negotiated  rulemaking 
committee  under  this  subchapter,  or  may  use 
the  services  of  a  Government  employee  to  act 
as  a  convener  or  a  facilitator  for  such  a  com- 
mittee. 

(2)  Determination  of  conflicting  inter- 
ests.—An  agency  shall  determine  whether  a 
person  under  consideration  to  serve  as  con- 
vener or  facilitator  of  a  committee  under 
paragraph  (1)  has  any  financial  or  other  in- 
terest that  would  preclude  such  person  from 
serving  in  an  impartial  and  independent 
manner* 

(b)  Services  and  Facilities  of  Other  Enti- 
ties.—For  purposes  of  this  subchapter,  an 
agency  may  use  the  services  and  facilities  of 
other  Federal  agencies  and  public  and  private 
agencies  and  instrumentalities  with  the  consent 
of  such  agencies  and  instrumentalities,  and 
with  or  without  reimbursement  to  such  agen- 
cies and  instnmientalities,  and  may  accept  vol- 
untary and  uncompensated  services  without 
regard  to  the  provisions  of  section  1342  of  title 
31.  The  Federal  Mediation  and  Conciliation 
Service  may  provide  services  and  facilities,  with 
or  without  reimbursement,  to  assist  agencies 
under  this  subchapter,  including  furnishing 
conveners,  facilitators,  and  training  in  negotiat- 
ed rulemaking. 

(c)  Expenses  of  Committee  Members.— Mem- 
bers of  a  negotiated  rulemaking  committee 
shall  be  responsible  for  their  own  expenses  of 
participation  in  such  committee,  except  that  an 
agency  may,  in  accordance  with  section  7(d)  of 
the  Federal  Advisory  Committee  Act,  pay  for  a 
member's  reasonable  travel  and  per  diem  ex- 
penses, expenses  to  obtain  technical  assistance, 
and  a  reasonable  rate  of  compensation,  if — 


» Another  section  587  is  set  out  in  another  subchapter  IV  pre- 
ceding this  subchapter. 

*  Another  section  588  is  set  out  in  another  subchapter  IV  pre- 
ceding this  subchapter. 


(1)  such  member  certifies  a  lack  of  adequate 
financial  resources  to  participate  in  the  com- 
mittee; and 

(2)  the  agency  determines  that  such  mem- 
ber's participation  in  the  committee  is  neces- 
sary to  assure  an  adequate  representation  of 
the  member's  interest. 

(d)  Status  of  Mebiber  as  Federal  Employ- 
ee.—A  member's  receipt  of  funds  under  this  sec- 
tion or  section  589  shall  not  conclusively  deter- 
mine for  purposes  of  sections  202  through  209 
of  title  18  whether  that  member  is  an  employee 
of  the  United  States  Government. 

(Added  Pub,  L.  101-648,  §  3(a),  Nov.  29,  1990, 
104  Stat.  4974.) 

Repeal  of  Section 

Section  repealed  effective  six  years  after 
Nov,  29,  1990,  see  section  5  of  Pub.  L. 
101-648,  set  out  as  an  Effective  Date  of 
Repeal;  Savings  Provision  note  under  sec- 
tion 581  of  this  subchapter. 

References  in  Text 

The  Federal  Advisory  Committee  Act,  referred  to  in 
subsec.  (c),  is  Pub.  L.  92-463,  Oct.  6,  1972.  86  Stat.  770. 
as  amended,  which  is  set  out  in  the  Appendix  to  this 
title. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  589  of  this  title. 

§  589.  Role  of  the  Administrative  Conference  of  the 
United  States  and  other  entities  ^ 

(a)  Consultation  by  Agencies.— An  agency 
may  consult  with  the  Administrative  Confer- 
ence of  the  United  States  or  other  public  or  pri- 
vate individuals  or  organizations  for  informa- 
tion and  assistance  in  forming  a  negotiated 
rulemaking  committee  and  conducting  negotia- 
tions on  a  proposed  rule. 

(b)  Roster  of  Potential  Conveners  and  Fa- 
cilitators.—The  Administrative  Conference  of 
the  United  States,  in  consultation  with  the  Fed- 
eral Mediation  and  Conciliation  Service,  shall 
maintain  a  roster  of  individuals  who  have  acted 
as  or  are  interested  in  serving  as  conveners  or 
facilitators  in  negotiated  rulemaJsiing  proceed- 
ings. The  roster  shall  include  individuals  from 
government  agencies  and  private  groups,  and 
shall  be  made  available  upon  request.  Agencies 
may  also  use  rosters  maintained  by  other  public 
or  private  individuals  or  organizations. 

(c)  Procedures  To  Obtain  Conveners  and  Fa- 
cilitators.— 

(1)  Procedures.— The  Administrative  Con- 
ference of  the  United  States  shall  develop 
procedures  which  permit  agencies  to  obtain 
the  services  of  conveners  and  facilitators  on 
an  expedited  basis. 

(2)  Payment  for  services.— Payment  for 
the  services  of  conveners  or  facilitators  shall 
be  made  by  the  agency  using  the  services, 
unless  the  Chairman  of  the  Administrative 
Conference  agrees  to  pay  for  such  services 
under  subsection  (f ). 


1  Another  section  589  is  set  out  in  another  subchapter  IV  pre- 
ceding this  subchapter. 
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(d)  cobspilation  of  data  on  negotiated 
Rulemaking;  Report  to  Congress.— 

(1)  Compilation  op  data.— The  Administra- 
tive Conference  of  the  United  States  shall 
compile  and  maintain  data  related  to  negoti- 
ated rulemaking  and  shall  act  as  a  clearing- 
house to  assist  agencies  and  parties  partici- 
pating in  negotiated  rulemaking  proceedings. 

(2)  Submission  of  information  by  agen- 
cies.—Each  agency  engaged  in  negotiated 
rulemaking  shall  provide  to  the  Administra- 
tive Conference  of  the  United  States  a  copy 
of  any  reports  submitted  to  the  agency  by  ne- 
gotiated rulemaking  committees  under  sec- 
tion 586  and  such  additional  information  as 
necessary  to  enable  the  Administrative  Con- 
ference of  the  United  States  to  comply  with 
this  subsection. 

(3)  Reports  to  congress.— The  Administra- 
tive Conference  of  the  United  States  shall 
review  and  analyze  the  reports  and  informa- 
tion received  under  this  subsection  and  shall 
transmit  a  biennial  report  to  the  Committee 
on  Governmental  Affairs  of  the  Senate  and 
the  appropriate  committees  of  the  House  of 
Representatives  that— 

(A)  provides  recommendations  for  effec- 
tive use  by  agencies  of  negotiated  rulemak- 
ing; and 

(B)  describes  the  nature  and  amoimts  of 
expenditures  made  by  the  Administrative 
Conference  of  the  United  States  to  accom- 
plish the  purposes  of  this  subchapter. 

(e)  Training  in  Negotiated  Rulemaking.— 
The  Administrative  Conference  of  the  United 
States  is  authorized  to  provide  training  in  nego- 
tiated rulemaking  techniques  and  procedures 
for  personnel  of  the  Federal  Government 
either  on  a  reimbursable  or  nonreimbursable 
basis.  Such  training  may  be  extended  to  private 
individuals  on  a  reimbursable  basis. 

(f )  Payment  of  Expenses  of  Agencies.- The 
Chairman  of  the  Administrative  Conference  of 
the  United  States  is  authorized  to  pay,  upon  re- 
quest of  an  agency,  all  or  part  of  the  expenses 
of  establishing  a  negotiated  rulemaking  com- 
mittee and  conducting  a  negotiated  rulemaking. 
Such  expenses  may  include,  but  are  not  limited 
to— 

(1)  the  costs  of  conveners  and  facilitators; 

(2)  the  expenses  of  committee  members  de- 
termined by  the  agency  to  be  eligible  for  as- 
sistance under  section  588(c);  and 

(3)  training  costs. 

Determinations  with  respect  to  payments  under 
this  section  shall  be  at  the  discretion  of  such 
Chairman  in  furthering  the  use  by  Federal 
agencies  of  negotiated  rulemaking. 

(g)  Use  of  Funds  of  the  Conference.— The 
Administrative  Conference  of  the  United  States 
may  apply  funds  received  under  section 
575(c)(12)  of  this  title  to  carry  out  the  purposes 
of  this  subchapter. 

(Added  Pub.  L.  101-648,  §  3(a),  Nov.  29,  1990, 
104  Stat.  4975.) 

Repeal  of  Section 

Section  repealed  effective  six  years  after 
Nov.  29,  1990,  see  section  5  of  Pub.  L. 
101''648,  set  out  cw  an  Effective  Date  of 


Repeal;  Savings  Provision  note  under  sec- 
tion 581  of  this  subchapter. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  588  of  this  title. 

§  590.  Judicial  review  ^ 

Any  agency  action  relating  to  establishing,  as- 
sisting, or  terminating  a  negotiated  rulemaking 
committee  imder  this  subchapter  shall  not  be 
subject  to  judicial  review.  Nothing  in  this  sec- 
tion shall  bar  judicial  review  of  a  rule  if  such 
judicial  review  is  otherwise  provided  by  law.  A 
rule  which  is  the  product  of  negotiated  rule- 
making and  is  subject  to  judicial  review  shall 
not  be  accorded  any  greater  deference  by  a 
court  than  a  rule  which  is  the  product  of  other 
rulemaking  procedures. 

(Added  Pub.  L.  101-648,  §  3(a),  Nov.  29,  1990, 
104  Stat.  4976.) 

Repeal  of  Section 

Section  repealed  effective  six  years  after 
Nov.  29,  1990,  see  section  5  of  Pub.  L. 
101-648,  set  out  as  an  Effective  Date  of 
Repeal;  Savings  Provision  note  under  sec- 
tion 581  of  this  subchapter. 

CHAPTER  6— THE  ANALYSIS  OF  REGULATORY 
FUNCTIONS 

ClHAPTER  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  title  16  sections  1379, 
1855;  title  42  sections  1302,  7661f. 

§  601.  Definitions 

Effects  of  Deregulation  On  Rural  America 

Pub.  L.  101-574,  title  III,  §  309,  Nov.  15.  1990,  104 
Stat.  2831,  provided  that: 

"(a)  Study.— The  Office  of  Technology  Assessment 
shall  conduct  a  study  of  the  effects  of  deregulation  on 
the  economic  vitality  of  rural  areas.  Such  study  shall 
include,  but  not  be  limited  to,  a  thorough  analysis  of 
the  impact  of  deregulation  on— 

"(1)  the  number  of  loans  made  by  financial  institu- 
tions to  small  businesses  located  in  rural  areas,  a 
change  in  the  level  of  security  interests  required  for 
such  loans,  and  the  cost  of  such  loans  to  rural  small 
businesses  for  creation  and  expansion; 

"(2)  airline  service  in  cities  and  towns  with  popula- 
tions of  100,000  or  less,  including  airline  fare,  the 
niunber  of  flights  available,  number  of  seats  avail- 
able, scheduling  of  flights,  continuity  of  service, 
nimiber  of  markets  being  served  by  large  and  small 
airlines,  availability  of  nonstop  service,  availability 
of  direct  service,  number  of  economic  cancellations, 
niunber  of  flight  delays,  the  tsrpes  of  airplanes  used, 
and  time  delays; 

"(3)  the  availability  and  costs  of  bus,  rail  and 
trucking  transportation  for  businesses  located  in 
rural  areas; 

"(4)  the  availability  and  costs  of  state-of-the-art 
telecommunications  services  to  small  businesses  lo- 
cated in  rural  areas,  including  voice  telephone  serv- 
ice, private  (not  multiparty)  telephone  service,  reli- 
able facsimile  document  and  data  transmission,  com- 
petitive long  distance  carriers,  cellular  (mobile)  tele- 
phone service,  multifrequency  tone  signaling  serv- 
ices such  as  touchtone  services,  custom-calling  serv- 
ices (including  three-way  calling,  call  forwarding. 


^  Another  section  590  is  set  out  in  another  subchapter  IV  pre- 
ceding this  subchapter. 
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and  call  waiting),  voicemail  services,  and  911  emer- 
gency services  with  automatic  number  identification; 
"(5)  the  availability  and  costs  to  rural  schools,  hos- 
pitals, and  other  public  facilities,  of  sending  and  re- 
ceiving audio  and  visual  signals  in  cases  where  such 
ability  will  enhance  the  quality  of  services  provided 
to  rural  residents  and  businesses;  and 

"(6)  the  availability  and  costs  of  services  enumer- 
ated in  paragraphs  (1)  through  (5)  in  urban  areas 
compared  to  rural  areas. 

"(b)  Report.— Not  later  than  12  months  after  the 
date  of  enactment  of  this  title  [Nov.  15,  1990],  the 
Office  of  Technology  Assessment  shall  transmit  to 
Congress  a  report  on  the  results  of  the  study  conduct- 
ed under  subsection  (a)  together  with  its  recommenda- 
tions on  how  to  address  the  problems  facing  small 
businesses  in  rural  areas." 

CHAPTER  7— JUDICIAL  REVIEW 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  559,  8902  of 
this  title;  title  2  sections  501,  502;  title  7  section  1642; 
title  8  section  1421;  title  10  sections  2397,  2397a,  2397c, 
2409a;  title  12  sections  1441a,  1467a,  1749bbb-17,  1786, 
1787, 1815,  1818, 1821, 1959,  2266,  2268;  title  15  sections 
57a,  78dd-l,  78dd-2,  266,  648,  687e,  1193,  1392.  1394, 
1715,  1913,  2004,  2008,  2060,  2603,  2618,  2622,  3416, 
4243;  title  16  sections  460aa>3,  470q,  823b,  1374,  1536, 
1855,  2404,  3636;  title  17  sections  701,  803,  810,  908; 
title  18  sections  843,  3625;  title  19  section  1337;  title  20 
sections  107d-2,  240,  641,  1683;  title  21  sections  360e, 
360g,  360kk;  title  22  sections  277d-24,  1623,  1645n, 
3794,  4140;  title  25  sections  954,  2713,  2714;  title  26  sec- 
tion 9041;  title  29  sections  214,  721,  792,  1137;  title  30 
sections  956, 1411,  1415, 1416;  title  33  sections  524,  597; 
title  35  section  135;  title  38  section  502;  title  39  sec- 
tions 404,  410,  3001,  3008,  3012,  3603;  title  41  section 
43a;  title  42  sections  300J-9,  1395h,  1395oo,  1436c, 
2000d-2,  2022,  2231,  2236,  2239,  2282a,  2286f,  4104, 
5405,  5851,  6105,  6303,  6306,  6973,  6976,  7276,  7525, 
7607,  7622,  7920,  8412,  8433,  8441,  10132,  10155,  10244; 
title  44  section  2203;  title  45  sections  431,  1116,  1212; 
title  47  sections  303,  305,  310,  409;  title  49  App.  sec- 
tions 1355,  1481,  1655,  1675,  1903,  2005,  2302,  2305, 
2505,  2507,  2611;  title  50  sections  795,  835;  title  50  App. 
sections  463,  2159,  2412. 

§  701.  Application;  definitions 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  2  sections  501,  502; 
title  7  section  2143;  title  16  section  839f;  title  18  sec- 
tions 843,  3625;  title  20  section  1683;  title  25  section 
954;  title  30  section  956;  title  41  section  422;  title  42 
sections  5405,  6105,  6976;  title  50  App.  section  2412. 

§  702.  Right  of  review 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  2  sections  501,  502; 
title  7  section  2143;  title  16  section  839f;  title  18  sec- 
tions 843,  3625;  title  19  section  1677c;  title  25  section 
954;  title  28  section  2631;  title  41  section  422;  title  42 
section  5405;  title  50  App.  section  2412. 

§  703.  Form  and  venue  of  proceeding 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  2  sections  501,  502; 
title  7  section  2143;  title  16  section  839f;  title  18  sec- 
tions 843,  3625;  title  25  section  954;  title  41  section  422; 
title  42  section  5405;  title  50  App.  section  2412. 

§  704.  Actions  reviewable 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  2  sections  501,  502; 
title  7  section  2143;  title  15  section  78ccc;  title  16  sec- 


tion 839f;  title  18  sections  843,  3625;  title  25  section 
954;  title  41  section  422;  title  42  sections  5405,  7174, 
7194;  title  50  App.  section  2412. 

§  705.  Relief  pending  review 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  2  sections  501,  502; 
title  7  section  2143;  title  15  sections  78y,  1262.  1474, 
3416;  title  16  sections  839f,  1855,  3636;  title  18  sections 
843,  3625;  title  25  section  954;  title  41  section  422;  title 
42  sections  5405,  7172;  title  50  App.  section  2412. 

§  706.  Scope  of  review 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  7123  of  this 
title;  title  2  sections  501,  502;  title  7  section  2143;  title 
11  section  1172;  title  12  sections  1701q-l,  17231, 
1735f-14,  1735f-15,  3105;  title  15  sections  57a,  78y, 
1262,  1474,  2002,  2003,  2618,  5408;  title  16  sections  773f , 
839f,  973f,  1030,  1379,  1855,  1858,  2437.  3142,  3636;  title 
18  sections  843,  3625;  title  19  section  1337;  title  22  sec- 
tion 4140;  title  25  section  954;  title  28  section  2640; 
title  29  sections  721,  1813,  1853;  title  30  sections  956, 
1462;  title  39  section  3628;  title  41  section  422;  title  42 
sections  608,  3537a,  3537b,  3545,  5405,  5919,  6976,  7607, 
9152;  title  45  sections  432,  726,  904,  915,  1105;  title  47 
section  402;  title  50  App.  section  2412. 


PART  II— CIVIL  SERVICE  FUNCTIONS 
AND  RESPONSIBILITIES 

Chap.  Sec. 

12.  Merit  Systems  Protection  Board, 
OfHce  of  Special  Counsel,  and  Indi- 
vidual Rigrht  of  Action  » 1201 

AMENDBiENTS 

1989-Pub.  L.  101-12,  §  3(b)(1),  Apr.  10,  1989,  103 
Stat.  31,  substituted  ",  Office  of  Special  Counsel,  and 
Individual  Right  of  Action"  for  "and  Special  Counsel" 
in  item  for  chapter  12. 

CHAPTER  11— OFFICE  OF  PERSONNEL 
MANAGEMENT 

§  1101.  OfHce  of  Personnel  Management 

Report  on  Productivity  of  Federal  Workforce; 
Deadline 

Pub.  L.  101-509,  title  V,  §  535,  Nov.  5,  1990,  104  Stat. 
1470,  provided  that: 

"(a)  In  General.— The  Office  of  Personnel  Manage- 
ment shall  review  and  report  on  the  productivity  of 
the  Federal  workforce.  The  report  shall  include  rec- 
ommendations with  regard  to  the  following: 

"(1)  How  productivity  within  the  Federal  work- 
force can  be  increased,  the  delivery  of  Government 
services  improved,  and  the  payroll  costs  of  Govern- 
ment controlled  through  improved  organization, 
training,  advanced  technology,  and  modem  manage- 
ment practices. 

"(2)  The  size,  structure,  and  composition  of  the 
Federal  workforce. 

"(3)  Criteria  for  use  by  departments  and  agencies 
to  determine  the  level  of  personnel  necessary  to  ac- 
complish their  functions  and  goals. 

"(4)  Changes  in  Federal  law,  regulations,  and  ad- 
ministrative practices  to  promote  economy,  produc- 
tivity, effectiveness,  and  managerial  accountability 
within  the  Federal  workforce. 


^  So  in  original.  Does  not  conform  to  chapter  heading. 
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"(b)  Deadline.— This  report  shall  be  submitted  to 
Congress  no  later  than  24  months  after  the  date  of  en- 
actment of  this  Act  [Nov.  5, 1990]/' 

§  1103.  Functions  of  the  Director 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1105,  1204, 
1212,  3133  of  this  title. 

CHAPTER  12— MERIT  SYSTEMS  PROTECTION 
BOARD,  OFFICE  OF  SPECIAL  COUNSEL,  AND 
EMPLOYEE  RIGHT  OF  ACTION 

SUBCHAPTER  I-MERIT  SYSTEMS 
PROTECTION  BOARD 

Sec. 

1201.  Appointment  of  members  of  the  Merit  Sys- 

tems Protection  Board. 

1202.  Term  of  office;  filling  vacancies;  removal. 

1203.  Chairman;  Vice  Chairman. 

1204.  Powers  and  functions  of  the  Merit  Systems 

Protection  Board. 

1205.  Transmittal  of  information  to  Congress. 

1206.  Annual  report. 

SUBCHAPTER  II— OFFICE  OP  SPECIAL 
COUNSEL 

1211.  Establishment. 

1212.  Powers  and  functions  of  the  Office  of  Spe- 

cial Counsel. 

1213.  Provisions  relating  to  disclosiu'es  of  viola- 

tions of  law,  mismanagement,  and  certain 
other  matters.  1 

1214.  Investigation  of  prohibited  personnel  prac- 

tices; corrective  action. 

1215.  Disciplinary  action. 

1216.  Other  matters  within  the  jurisdiction  of  the 

Office  of  Special  Counsel.. 

1217.  Transmittal  of  information  to  Congress. 

1218.  Annual  report. 

1219.  Public  information. 

SUBCHAPTER  HI-INDIVIDUAL  RIGHT  OF 
ACTION  IN  CERTAIN  REPRISAL  CASES 

1221.  Individual  right  of  action  in  certain  reprisal 

cases. 

1222.  Availability  of  other  remedies. 

Amendments 

1989-Pub.  L.  101-12,  §  3(b)(2),  (3),  Apr.  10,  1989,  103 
Stat.  31,  substituted  ".  OFFICE  OF  SPECIAL  COUN- 
SEL, AND  EMPLOYEE  RIGHT  OF  ACTION"  for 
"AND  SPECIAL  COUNSEL"  in  chapter  heading,  and 
amended  chapter  analysis  generally,  inserting  sub- 
chapter I  heading,  and  in  item  1204  substituing 
"Powers  and  functions  of  the  Merit  Systems  Protec- 
tion Board"  for  "Special  Counsel;  appointment  and  re- 
moval", in  item  1205  substituting  "Transmittal  of  in- 
formation to  Congress"  for  "Powers  and  fimctions  of 
the  Merit  Systems  Protection  Board  and  Special 
Coimsel",  in  item  1206  substituting  "Annual  report" 
for  "Authority  and  responsibilities  of  the  Special 
Coimsel",  omitting  items  1207  "Hearings  and  decisions 
on  complaints  filed  by  the  Special  Counsel",  1208 
"Stays  of  certain  personnel  actions",  and  1209  "Infor- 
mation", and  inserting  subchapters  II  and  III  head- 
ings and  items  1211  to  1219, 1221,  and  1222. 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  section  3352  of  this 
title;  title  22  section  4139. 


SUBCHAPTER  I— MERIT  SYSTEMS 
PROTECTION  BOARD 


Amendments 

1989-Pub.  L.  101-12,  §  3(b)(4),  Apr. 
Stat.  31,  inserted  subchapter  heading. 


10,  1989,  103 


^  So  in  original.  Does  not  conform  to  section  catchline. 


§  1201.  Appointment  of  members  of  the  Merit  Systems 
Protection  Board 

The  Merit  Systems  Protection  Board  is  com- 
posed of  3  members  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the 
Senate,  not  more  than  2  of  whom  may  be  ad- 
herents of  the  same  political  party.  The  mem- 
bers of  the  Board  shall  be  individuals  who,  by 
demonstrated  ability,  backgroimd,  training,  or 
experience  are  especially  qualified  to  carry  out 
the  fimctions  of  the  Board.  No  member  of  the 
Board  may  hold  another  office  or  position  in 
the  Government  of  the  United  States,  except  as 
otherwise  provided  by  law  or  at  the  direction  of 
the  President.  The  Board  shall  have  an  official 
seal  which  shall  be  judicially  noticed.  The 
Board  shall  have  its  principal  office  in  the  Dis- 
trict of  Columbia  and  may  have  field  offices  in 
other  appropriate  locations. 

(As  amended  Pub.  L.  101-12,  §  3(a)(1),  Apr.  10, 
1989, 103  Stat.  16.) 

Amendments 

1989— Pub.  L.  101-12  substituted  "The  members"  for 
"The  Chairman  and  members"  in  second  sentence. 

EFFEcrrvE  Date  of  1989  Amendment 

Section  11  of  Pub.  L.  101-12  provided  that:  "This  Act 
and  the  amendments  made  by  this  Act  [see  Short 
Title  of  1989  Amendment  note  below]  shall  take  effect 
90  days  following  the  date  of  enactment  of  this  Act 
[Apr.  10,  1989]." 

Short  Title  of  1989  Amendment 

Section  1  of  Pub.  L.  101-12  provided  that:  "This  Act 
[enacting  subchapters  II  and  III  of  this  chapter  and 
section  3352  of  this  title,  amending  sections  1201  to 
1206,  1209,  1211,  2302,  2303.  3393,  7502.  7512.  7521. 
7542.  7701.  and  7703  of  this  title  and  section  4139  of 
Title  22.  Foreign  Relations  and  Intercourse,  repealing 
sections  1207  and  1208  of  this  title,  and  enacting  provi- 
sions set  out  as  notes  under  sections  1201.  1211.  and 
5509  of  this  title]  may  be  cited  as  the  'Whistleblower 
Protection  Act  of  1989'." 

Savings  Provision 

Section  7  of  Pub.  L.  101-12  provided  that: 

"(a)  Orders.  Rules,  and  Regulations.— All  orders, 
rules,  and  regulations  issued  by  the  Merit  Systems 
Protection  Board  or  the  Special  Counsel  before  the  ef- 
fective date  of  this  Act  [see  Effective  Date  of  1989 
Amendment  note  above]  shall  continue  in  effect,  ac- 
cording to  their  terms,  until  modified,  terminated,  su- 
perseded, or  repealed. 

"(b)  Administrative  Proceedings.— No  provision  of 
this  Act  [see  Short  Title  of  1989  Amendment  note 
above]  shall  affect  any  administrative  proceeding 
pending  at  the  time  such  provisions  take  effect. 
Orders  shall  be  issued  in  such  proceedings,  and  ap- 
peals shall  be  taken  therefrom,  as  if  this  Act  had  not 
been  enacted. 

"(c)  Suits  and  Other  Proceedings.— No  suit,  action, 
or  other  proceeding  lawfully  commenced  by  or  against 
the  members  of  the  Merit  Systems  Protection  Board, 
the  Special  Counsel,  or  officers  or  employees  thereof, 
in  their  official  capacity  or  in  relation  to  the  discharge 
of  their  official  duties,  as  in  effect  immediately  before 
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the  effective  date  of  this  Act  [see  Effective  Date  of 
1989  Amendment  note  above],  shall  abate  by  reason  of 
the  enactment  of  this  Act.  Determinations  with  re- 
spect to  any  such  suit,  action,  or  other  proceeding 
shall  be  made  as  if  this  Act  had  not  been  enacted." 

Whistleblower  Protection:  Congressional 
Statebocnt  op  Findings  and  Purpose 

Section  2  of  Pub.  L.  101-12  provided  that: 
"(a)  Findings.— The  Congress  finds  that— 

"(1)  Federal  employees  who  make  disclosures  de- 
scribed in  section  2302(b)(8)  of  title  5,  United  States 
Code,  serve  the  public  interest  by  assisting  in  the 
elimination  of  fraud,  waste,  abuse,  and  unnecessary 
Government  expenditures: 

"(2)  protecting  employees  who  disclose  Govern- 
ment illegality,  waste,  and  corruption  is  a  major  step 
toward  a  more  effective  civil  service:  and 

"(3)  in  passing  the  Civil  Service  Reform  Act  of 
1978  [Pub.  L.  95-454,  see  Tables  for  classification]. 
Congress  established  the  Office  of  Special  Counsel 
to  protect  whlstleblowers  (those  individuals  who 
make  disclosures  described  in  such  section 
2302(b)(8))  from  reprisal. 

"(b)  Purpose.— The  purpose  of  this  Act  [see  Short 
Title  of  1989  Amendment  note  above]  is  to  strengthen 
and  improve  protection  for  the  rights  of  Federal  em- 
ployees, to  prevent  reprisals,  and  t^  help  eliminate 
wrongdoing  within  the  Government  by— 

"(1)  mandating  that  employees  should  not  suffer 
adverse  consequences  as  a  result  of  prohibited  per- 
sonnel practices:  s^d 
'  (2)  establishing— 

"(A)  that  the  primary  role  of  the  Office  of  Spe- 
cial Counsel  is  to  protect  employees,  especially 
whlstleblowers,  from  prohibited  personnel  prac- 
tices: 

"(B)  that  the  Office  of  Special  Counsel  shall  act 
in  the  interests  of  employees  who  seek  assistance 
from  the  Office  of  Special  Counsel:  and 

"(C)  that  while  disciplining  those  who  commit 
prohibited  personnel  practices  may  be  used  as  a 
means  by  which  to  help  accomplish  that  goal,  the 
protection  of  individuals  who  are  the  subject  of 
prohibited  personnel  practices  remains  the  para- 
mount consideration." 

§  1202.  Term  of  office;  filling  vacancies;  removal 

iSee  main  edition  for  text  of(a)l 

(b)  A  member  appointed  to  fill  a  vacancy  oc- 
curring before  the  end  of  a  term  of  office  of  the 
member's  predecessor  serves  for  the  remainder 
of  that  term.  Any  appointment  to  fill  a  vacancy 
is  subject  to  the  requirements  o;f  section  1201. 
Any  new  member  serving  only  a  portion  of  a 
seven-year  term  in  office  may  continue  to  serve 
until  a  successor  is  appointed  and  has  qualified, 
except  that  such  member  may  not  continue  to 
serve  for  more  than  one  year  after  the  date  on 
which  the  term  of  the  member  would  otherwise 
expire,  imless  reappointed. 

LSee  main  edition  for  text  ofic)  and  id)l 

(As  amended  Pub.  L.  101-12.  §  3(a)(2),  (3).  Apr. 
10,  1989,  103  Stat.  17.) 

Amendments 

1989— Pub.  L.  101-12,  §  3(a)(2).  substituted  a  semi- 
colon for  the  ccHnma  after  "office"  in  section  catch- 
line. 

Subsec.  (b).  Pub.  L.  101-12,  §  3(a)(3),  substituted 
"the  m«nber's"  for  "his"  in  first  sentence  and  struck 
out  "of  this  title"  after  "section  1201"  in  second  sen- 
tence. 


Effective  Date  of  1989  Amendbient 

Amendment  by  Pub.  L.  101-12  effective  90  days  fol- 
lowing Apr.  10,  1989,  see  section  11  of  Pub.  L.  101-12, 
set  out  as  a  note  under  section  1201  of  this  title. 

§  1203.  Chairman;  Vice  Chairman 

(a)  The  President  shall  from  time  to  time  ap- 
point, by  and  with  the  advice  and  consent  of 
the  Senate,  one  of  the  members  of  the  Merit 
Systems  Protection  Board  as  the  Chairman  of 
the  Board.  The  Chairman  is  the  chief  executive 
and  administrative  officer  of  the  Board. 

[.See  main  edition  for  text  o/(6)] 

(c)  During  the  absence  or  disability  of  both 
the  Chairman  and  the  Vice  Chairman,  or  when 
the  offices  of  Chairman  and  Vice  Chairman  are 
vacant,  the  remaining  Board  member  shall  per- 
form the  functions  vested  in  the  Chairman. 

(As  amended  Pub.  L.  101-12.  §  3(a)(4).  (5).  Apr. 
10,  1989,  103  Stat.  17.) 

Amendments 

1989— Subsec.  (a).  Pub.  L.  101-12.  §  3(a)(4),  struck 
out  the  comma  after  "time"  in  first  sentence. 

Subsec.  (c).  Pub.  L.  101-12.  §  3(a)(5),  substituted  "the 
Chairman  and  the  Vice  Chairman"  for  "the  Chairman 
and  Vice  Chairman"  after  "both". 

Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.  101-12  effective  90  days  fol- 
lowing Apr.  10,  1989,  see  section  11  of  Pub.  L.  101-12, 
set  out  as  a  note  under  section  1201  of  this  title. 

§  1204.  Powers  and  functions  of  the  Merit  Systems 
Protection  Board 

(a)  The  Merit  Systems  Protection  Board 
shall- 

(1)  hear,  adjudicate,  or  provide  for  the  hear- 
ing or  adjudication,  of  all  matters  within  the 
jurisdiction  of  the  Board  under  this  title,  sec- 
tion 2023  of  title  38,  or  any  other  law.  rule,  or 
regulation,  and,  subject  to  otherwise  applica- 
ble provisions  of  law.  take  final  action  on  any 
such  matter; 

(2)  order  any  Federal  agency  or  employee  to 
comply  with  any  order  or  decision  issued  by 
the  Board  under  the  authority  granted  under 
paragraph  (1)  of  this  subsection  and  enforce 
compliance  with  any  such  order; 

(3)  conduct,  from  time  to  time,  special  stud- 
ies relating  to  the  civil  service  and  to  other 
merit  systems  in  the  executive  branch,  and 
report  to  the  President  and  to  the  Congress 
as  to  whether  the  public  interest  in  a  civil 
service  free  of  prohibited  personnel  practices 
is  being  adequately  protected;  and 

(4)  review,  as  provided  in  subsection  (f), 
rules  and  regulations  of  the  Office  of  Person- 
nel Management. 

(b)(1)  Any  member  of  the  Merit  Systems  Pro- 
tection Board,  any  administrative  law  judge  Bip- 
pointed  by  the  Board  under  section  3105  of  this 
title,  and  any  employee  of  the  Board  designated 
by  the  Board  may  administer  oaths,  examine 
witnesses,  take  depositions,  and  receive  evi- 
dence. 

(2)  Any  member  of  the  Board,  any  adminis- 
trative law  judge  appointed  by  the  Board  under 
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section  3105,  and  any  employee  of  the  Board 
designated  by  the  Board  may,  with  respect  to 
any  individual— 

(A)  issue  subpoenas  requiring  the  attend- 
ance and  presentation  of  testimony  of  any 
such  individual,  and  the  production  of  docu- 
mentary or  other  evidence  from  any  place  in 
the  United  States,  any  territory  or  possession 
of  the  United  States,  the  Commonwealth  of 
Puerto  Rico,  or  the  District  of  Columbia;  and 

(B)  order  the  taking  of  depositions  from, 
and  responses  to  written  interrogatories  by, 
any  such  individual. 

(3)  Witnesses  (whether  appearing  voluntarily 
or  under  subpoena)  shall  be  paid  the  same  fee 
and  mileage  allowances  which  are  paid  subpoe- 
naed witnesses  in  the  courts  of  the  United 
States. 

(c)  In  the  case  of  contumacy  or  failure  to 
obey  a  subpoena  issued  imder  subsection 
(b)(2)(A)  or  section  1214(b),  upon  application 
by  the  Board,  the  United  States  district  court 
for  the  district  in  which  the  person  to  whom 
the  subpoena  is  addressed  resides  or  is  served 
may  issue  an  order  requiring  such  person  to 
appear  at  any  designated  place  to  testify  or  to 
produce  dociunentary  or  other  evidence.  Any 
failure  to  obey  the  order  of  the  court  may  be 
pimished  by  the  court  as  a  contempt  thereof. 

(d)  A  subpoena  referred  to  in  subsection 
(b)(2)(A)  may,  in  the  case  of  any  individual  out- 
side the  territorial  jurisdiction  of  any  court  of 
the  United  States,  be  served  in  such  manner  as 
the  Federal  Rules  of  Civil  Procedure  prescribe 
for  service  of  a  subpoena  in  a  foreign  country. 
To  the  extent  that  the  courts  of  the  United 
States  can  assert  Jurisdiction  over  such  individ- 
ual, the  United  States  District  Court  for  the 
District  of  Columbia  shall  have  the  same  juris- 
diction to  take  any  action  respecting  compli- 
ance imder  this  subsection  by  such  individual 
that  such  court  would  have  if  such  individual 
were  personally  within  the  jurisdiction  of  such 
court. 

(e)(1)(A)  In  any  proceeding  under  subsection 
(a)(1),  any  member  of  the  Board  may  request 
from  the  Director  of  the  Office  of  Personnel 
Management  an  advisory  opinion  concerning 
the  interpretation  of  any  rule,  regulation,  or 
other  policy  directive  promulgated  by  the 
Office  of  Personnel  Management. 

(B)(i)  The  Merit  Systems  Protection  Board 
may,  during  an  investigation  by  the  Office  of 
Special  Coimsel  or  during  the  pendency  of  any 
proceeding  before  the  Board,  issue  any  order 
which  may  be  necessary  to  protect  a  witness  or 
other  individual  from  harassment,  except  that 
an  agency  (other  than  the  Office  of  Special 
Coimsel)  may  not  request  any  such  order  with 
regard  to  an  investigation  by  the  Office  of  Spe- 
cial Counsel  from  the  Board  during  such  inves- 
tigation. 

(ii)  An  order  issued  under  this  subparagraph 
may  be  enforced  in  the  same  manner  as  provid- 
ed for  imder  paragraph  (2)  with  respect  to  any 
order  under  subsection  (a)(2). 

(2)(A)  In  enforcing  compliance  with  any  order 
under  subsection  (a)(2),  the  Board  may  order 
that  any  employee  charged  with  complying 
with  such  order,  other  than  an  employee  ap- 
pointed  by   the  President  by   and  with   the 


advice  and  consent  of  the  Senate,  shall  not  be 
entitled  to  receive  payment  for  service  as  an 
employee  during  any  period  that  the  order  has 
not  been  complied  with.  The  Board  shall  certify 
to  the  Comptroller  General  of  the  United 
States  that  such  an  order  has  been  issued  and 
no  payment  shall  be  made  out  of  the  Treasury 
of  the  United  States  for  any  service  specified  in 
such  order. 

(B)  The  Board  shall  prescribe  regulations 
under  which  any  employee  who  is  aggrieved  by 
the  failure  of  any  other  employee  to  comply 
with  an  order  of  the  Board  may  petition  the 
Board  to  exercise  its  authority  under  subpara- 
graph (A). 

(3)  In  carrying  out  any  study  under  subsec- 
tion (a)(3),  the  Board  shall  make  such  inquiries 
as  may  be  necessary  and,  unless  otherwise  pro- 
hibited by  law,  shall  have  access  to  personnel 
records  or  information  collected  by  the  Office 
of  Personnel  Management  and  may  require  ad- 
ditional reports  from  other  agencies  as  needed. 

(f)(1)  At  any  time  after  the  effective  date  of 
any  rule  or  regulation  issued  by  the  Director  of 
the  Office  of  Personnel  Management  in  carry- 
ing out  functions  under  section  1103,  the  Board 
shall  review  any  provision  of  such  rule  or  regu- 
lation— 

(A)  on  its  own  motion; 

(B)  on  the  granting  by  the  Board,  in  its  sole 
discretion,  of  any  petition  for  such  review 
filed  with  the  Board  by  any  interested  person, 
after  consideration  of  the  petition  by  the 
Board;  or 

(C)  on  the  filing  of  a  written  complaint  by 
the  Special  Counsel  requesting  such  review. 

(2)  In  reviewing  any  provision  of  any  rule  or 
regulation  pursuant  to  this  subsection,  the 
Board  shall  declare  such  provision— 

(A)  invalid  on  its  face,  if  the  Board  deter- 
mines that  such  provision  would,  if  imple- 
mented by  any  agency,  on  its  face,  require 
any  employee  to  violate  section  2302(b);  or 

(B)  invalidly  implemented  by  any  agency,  if 
the  Board  determines  that  such  provision,  as 
it  has  been  implemented  by  the  agency 
through  any  personnel  action  taken  by  the 
agency  or  through  any  policy  adopted  by  the 
agency  in  conformity  with  such  provision,  has 
required  any  employee  to  violate  section 
2302(b). 

(3)  The  Director  of  the  Office  of  Personnel 
Management,  and  the  head  of  any  agency  im- 
plementing any  provision  of  any  rule  or  regula- 
tion under  review  pursuant  to  this  subsection, 
shall  have  the  right  to  participate  in  such 
review. 

(4)  The  Board  shall  require  any  agency— 

(A)  to  cease  compliance  with  any  provisions 
of  any  rule  or  regulation  which  the  Board  de- 
clares under  this  subsection  to  be  invalid  on 
its  face;  and 

(B)  to  correct  any  invalid  implementation 
by  the  agency  of  any  provision  of  any  rule  or 
regulation  which  the  Board  declares  under 
this  subsection  to  have  been  invalidly  imple- 
mented by  the  agency. 
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(g)  The  Board  may  delegate  the  performance 
of  any  of  its  administrative  functions  under 
this  title  to  any  employee  of  the  Board. 

(h)  The  Board  shall  have  the  authority  to 
prescribe  such  regulations  as  may  be  necessary 
for  the  performance  of  its  functions.  The  Board 
shall  not  issue  advisory  opinions.  All  regula- 
tions of  the  Board  shall  be  published  in  the 
Federal  Register. 

(i)  Except  as  provided  in  section  518  of  title 
28,  relating  to  litigation  before  the  Supreme 
Court,  attorneys  designated  by  the  Chairman 
of  the  Board  may  appear  for  the  Board,  and 
represent  the  Board,  in  any  civil  action  brought 
in  connection  with  any  function  carried  out  by 
the  Board  pursuant  to  this  title  or  as  otherwise 
authorized  by  law. 

(j)  The  Chairman  of  the  Board  may  appoint 
such  personnel  as  may  be  necessary  to  perform 
the  functions  of  the  Board.  Any  appointment 
made  under  this  subsection  shall  comply  with 
the  provisions  of  this  title,  except  that  such  ap- 
pointment shall  not  be  subject  to  the  approval 
or  supervision  of  the  Office  of  Personnel  Man- 
agement or  the  Executive  Office  of  the  Presi- 
dent (other  than  approval  required  under  sec- 
tion 3324  or  subchapter  VIII  of  chapter  33). 

(k)  The  Board  shall  prepare  and  submit  to 
the  President,  and,  at  the  same  time,  to  the  ap- 
propriate committees  of  Congress,  an  annual 
budget  of  the  expenses  and  other  items  relating 
to  the  Board  which  shall,  as  revised,  be  includ- 
ed as  a  separate  item  in  the  budget  required  to 
be  transmitted  to  the  Congress  under  section 
1105  of  title  31. 

(I)  The  Board  shall  submit  to  the  President, 
and,  at  the  same  time,  to  each  House  of  the 
Congress,  any  legislative  recommendations  of 
the  Board  relating  to  any  of  its  functions  imder 
this  title. 

(Added  Pub.  L.  95-454,  title  II,  §  202(a),  Oct.  13, 
1978,  92  Stat.  1122,  §  1205;  amended  Pub.  L. 
97-258,  §  3(a)(2),  Sept.  13,  1982,  96  Stat.  1063; 
renumbered  §  1204  and  amended  Pub.  L. 
101-12,  §  3(a)(7),  Apr.  10, 1989, 103  Stat.  17.) 

References  in  Text 

The  Federal  Rules  of  Civil  Procedure,  referred  to  in 
subsec.  (d),  are  set  out  in  the  Appendix  to  Title  28,  Ju- 
diciary and  Judicial  Procedure. 

Prior  Provisions 

A  prior  section  1204  was  renumbered  section  1211(b) 
of  this  title. 

Amendments 

1989— Pub.  K  101-12.  §  3(a)(7),  renumbered  section 
1205  of  this  title  as  this  section. 

Pub.  L.  101-12.  §  3(a)(7)(A).  struck  out  "and  Special 
Counsel'*  after  "Board"  in  section  catchline. 

Subsec.  (a)(4).  Pub.  L.  101-12.  §  3(a)(7)(A),  (C),  sub- 
stituted "subsection  (f )"  for  "subsection  (e)  of  this  sec- 
tion". 

Subsec.  (b)(1).  Pub.  L.  101-12.  §  3(a)(7)(A).  struck  out 
"the  Special  Counsel."  after  "Board,". 

Subsec.  (b)(2).  Pub.  L.  101-12.  $  3(a)(7)(D).  amended 
par.  (2)  generally.  Prior  to  amendment,  par.  (2)  read  as 
foUows:  "Any  member  of  the  Board,  the  Special  Coim- 
sel.  and  any  administrative  law  judge  appointed  by  the 
Board  imder  section  3105  of  this  title  may— 

"(A)  issue  subpenas  requiring  the  attendance  and 
testimony  of  witnesses  and  the  production  of  docu- 
mentary or  other  evidence  from  any  place  in  the 


United  States  or  any  territory  or  possession  thereof. 

the  Commonwealth  of  Puerto  Rico,  or  the  District 

of  Columbia;  and 

"(B)  order  the  taking  of  depositions  and  order  re- 
sponses to  written  interrogatories." 

Subsec.  (b)(3).  Pub.  L.  101-12.  §  3(a)(7)(B).  substitut- 
ed "subpoena"  for  "subpena"  and  "subpoenaed"  for 
"subpenaed". 

Subsec.  (c).  Pub.  L.  101-12.  S  3(a)(7)(B).  (E).  substi- 
tuted "subpoena"  for  "subpena"  in  two  places. 
"(b)(2)(A)  or  section  1214(b).  upon  application  by  the 
Board"  for  "(b)(2)  of  this  section",  and  "for  the  dis- 
trict" for  "for  the  judicial  district". 

Subsec.  (d).  Pub.  L.  101-12,  5  3(a)(7)(F),  added 
subsec.  (d).  Former  subsec.  (d)  redesignated  (e). 

Subsec.  (e).  Pub.  L.  101-12,  §  3(a)(7)(F).  redesignated 
former  subsec.  (d)  as  (e).  Former  subsec.  (e)  redesig- 
nated (f ). 

Subsec.  (e)(1).  Pub.  L.  101-12,  §  3(a)(7)(A).  (G)(i), 
designated  existing  provisions  as  subpar.  (A),  struck 
out  "of  this  section"  after  "subsection  (a)(1)",  and 
added  subpar.  (B). 

Subsec.  (e)(2).  Pub.  L.  101-12,  §  3(a)(7)(G)(ii).  desig- 
nated existing  provisions  as  subpar.  (A),  struck  out  "of 
this  section"  after  "subsection  (a)(2)",  and  added 
subpar.  (B). 

Subsec.  (e)(3).  Pub.  L.  101-12,  §  3(a)(7)(A).  (GXiii). 
struck  out  "of  this  section"  after  "subsection  (a)(3)" 
and  inserted  "of  Personnel  Management"  after 
"Office". 

Subsec.  (f).  Pub.  L.  101-12,  §  3(a)(7)(F),  redesignated 
former  subsec.  (e)  as  (f ).  Former  subsec.  (f )  redesignat- 
ed (g). 

Subsec.  (f)(1).  Pub.  L.  101-12,  §  3(a)(7)(H)(l).  inserted 
"of  the  Office  of  Personnel  Management"  after  "Di- 
rector" and  struck  out  "of  this  title"  after  "section 
1103". 

Subsec.  (f)(2).  Pub.  L.  101-12.  §  3(a)(7)(H)(ii).  insert- 
ed comma  after  "subsection"  and  in  subpars.  (A)  and 
(B)  struck  out  "of  this  title"  after  "section  2302(b)". 

Subsec.  (f)(3),  (4).  Pub.  L.  101-12,  §  3(a)(7)(H)(iii), 
struck  out  "(A)"  before  "The  Director",  struck  out 
subpar.  (B)  which  provided  that  any  review  conducted 
by  the  Board  be  limited  to  determining  the  validity  on 
its  face  of  the  provision  under  review  and  whether  the 
provision  under  review  has  been  validly  implemented, 
and  redesignated  former  subpar.  (C)  and  els.  (i)  and 
(ii)  of  former  subpar.  (C)  as  par.  (4)  and  subpars.  (A) 
and  (B),  respectively,  of  par.  (4). 

Subsecs.  (g)  to  (i).  Pub.  L.  101-12,  §  3(a)(7)(F),  redes- 
ignated former  subsecs.  (f )  to  (h)  as  (g)  to  (i),  respec- 
tively. Former  subsec.  (i)  redesignated  (j). 

Subsec.  (j).  Pub.  L.  101-12,  §  3(a)(7)(F).  (I),  redesig- 
nated former  subsec.  (i)  as  (j)  and  substituted  "chap- 
ter 33"  for  "chapter  33  of  this  title".  Former  subsec. 
(j)  redesignated  (k). 

Subsecs.  (k),  (Z).  Pub,  L.  101-12,  §  3(a)(7)(F),  redesig- 
nated former  subsecs.  (j)  and  (k)  as  (k)  and  (Z).  respec- 
tively. 

1982— Subsec.  (j).  Pub.  L.  97-258  substituted  "section 
1105  of  title  31"  for  "section  201  of  the  Budget  and  Ac- 
counting Act,  1921  (31  U.S.C.  ID". 

Effective  Date  of  1989  Amendb«ent 

Amendment  by  Pub.  L.  101-12  effective  90  days  fol- 
lowing Apr.  10,  1989,  see  section  11  of  Pub.  L.  101-12, 
set  out  as  a  note  under  section  1201  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1212,  1221  of 
this  title. 

§  1205.  Transmittal  of  information  to  Congress 

Notwithstanding  any  other  provision  of  law 
or  any  rule,  regulation  or  policy  directive,  any 
member  of  the  Board,  or  any  employee  of  the 
Board  designated  by  the  Board,  may  transmit 
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to  the  Congress  on  the  request  of  any  commit- 
tee or  subcommittee  thereof,  by  report,  testi- 
mony, or  otherwise,  information  and  views  on 
functions,  responsibilities,  or  other  matters  re- 
lating to  the  Board,  without  review,  clearance, 
or  approval  by  any  other  administrative  au- 
thority. 

(Added  Pub.  L.  95-454,  title  II,  §  202(a),  Oct.  13, 
1978,  92  Stat.  1131,  §  1209(a);  renumbered 
§  1205  and  amended  Pub.  L.  101-12,  §  3(a)(9), 
Apr.  10,  1989,  103  Stat.  18.) 

Prior  Provisions 

A  prior  section  1205  was  renumbered  section  1204  of 
this  title. 

Amendments 

1989— Pub.  L.  101-12  renumbered  section  1209(a)  of 
this  title  as  this  section  and  inserted  section  catchline. 

Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.  101-12  effective  90  days  fol- 
lowing Apr.  10,  1989,  see  section  11  of  Pub.  L.  101-12, 
set  out  as  a  note  under  section  1201  of  this  title. 

§  1206.  Annual  report 

The  Board  shall  submit  an  annual  report  to 
the  President  and  the  Congress  on  its  activities, 
which  shall  include  a  description  of  significant 
actions  taken  by  the  Board  to  carry  out  its 
functions  under  this  title.  The  report  shall  also 
review  the  significant  actions  of  the  Office  of 
Personnel  Management,  including  an  analysis 
of  whether  the  actions  of  the  Office  of  Person- 
nel Management  are  in  accord  with  merit 
system  principles  and  free  from  prohibited  per- 
sonnel practices. 

(Added  Pub.  L.  95-454,  title  II,  §  202(a),  Oct.  13, 
1978,  92  Stat.  1131,  §  1209(b);  renumbered 
§  1206  and  amended  Pub.  L.  101-12,  §  3(a)(10), 
Apr.  10,  1989,  103  Stat.  18.) 

Prior  Provisions 

A  prior  section  1206,  added  Pub.  L.  95-454.  title  II, 
§  202(a),  Oct.  13.  1978,  92  Stat.  1125.  which  related  to 
authority  and  responsibilities  of  Special  Counsel,  was 
repealed  by  Pub.  L.  101-12,  §§  3(a)(8),  11,  Apr.  10. 1989, 
103  Stat.  18,  effective  90  days  following  Apr.  10,  1989. 
See  section  1212  of  this  title. 

Amendbsents 

1989— Pub.  L.  101-12  renumbered  section  1209(b)  of 
this  title  as  this  section  and  inserted  section  catchline. 

Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.  101-12  effective  90  days  fol- 
lowing Apr.  10,  1989,  see  section  11  of  Pub.  L.  101-12, 
set  out  as  a  note  under  section  1201  of  this  title. 

[§§1207,   1208.  Repealed.  Pub.  L.   101-12,  §  3(a)(8), 
Apr.  10, 1989, 103  Stat.  18] 

Section  1207,  added  Pub.  L.  95-454,  titl*?  II,  §  202(a), 
Oct.  13,  1978,  92  Stat.  1130.  provided  for  hearings  and 
decisions  on  complaints  filed  by  Special  Coimsel.  See 
section  1215(a)(2)  to  (5)  of  this  title. 

Section  1208.  added  Pub.  L.  95-454.  title  II.  §  202(a). 
Oct.  13,  1978,  92  Stat.  1130,  related  to  stays  of  certain 
personnel  actions.  See  section  1214(b)  of  this  title. 

Effective  Date  of  Repeal 

Repeal  of  sections  effective  90  days  following  Apr. 
10,  1989,  see  section  11  of  Pub.  L.  101-12,  set  out  as  an 


Effective  Date  of  1989  Amendment  note  under  section 
1201  of  this  title. 


[§  1209.  Omitted] 


Codification 


Subsecs.  (a)  and  (b),  which  comprised  this  section, 
were  renumbered  as  sections  1205  and  1206.  respective- 
ly, of  this  title  by  Pub.  L.  101-12.  §  3(a)(9).  (10),  with- 
out striking  out  the  section  catchline,  which  has  been 
omitted  editorially  to  reflect  the  probable  intent  of 
Congress. 

SUBCHAPTER  II— OFFICE  OF  SPECIAL 
COUNSEL 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  1221, 
4505a.  5754.  5755  of  this  title. 

§  1211.  Establishment 

(a)  There  is  established  the  Office  of  Special 
Counsel,  which  shall  be  headed  by  the  Special 
Counsel.  The  Office  shall  have  an  official  seal 
which  shall  be  judicially  noticed.  The  Office 
shall  have  its  principal  office  in  the  District  of 
Columbia  and  shall  have  field  offices  in  other 
appropriate  locations. 

(b)  The  Special  Counsel  shall  be  appointed  by 
the  President,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  for  a  term  of  5  years.  The 
Special  Counsel  shall  be  an  attorney  who,  by 
demonstrated  ability,  background,  training,  or 
experience,  is  especially  qualified  to  carry  out 
the  functions  of  the  position.  A  Special  Counsel 
appointed  to  fill  a  vacancy  occurring  before  the 
end  of  a  term  of  office  of  the  Special  Counsel's 
predecessor  serves  for  the  remainder  of  the 
term.  The  Special  Coimsel  may  be  removed  by 
the  President  only  for  inefficiency,  neglect  of 
duty,  or  malfeasance  in  office.  The  Special 
Counsel  may  not  hold  another  office  or  posi- 
tion in  the  Government  of  the  United  States, 
except  as  otherwise  provided  by  law  or  at  the 
direction  of  the  President. 

(Added  Pub.  L.  101-12,  §  3(a)(ll),  Apr.  10.  1989, 
103  Stat.  19,  §  1211(a),  and  Pub.  L.  95-454,  title 
II,  §  202(a),  Oct.  13,  1978,  92  Stat.  1122,  §  1204, 
renumbered  §  1211(b)  and  amended  Pub.  L. 
101-12,  §  3(a)(6),  (12),  Apr.  10.  1989,  103  Stat. 
17,  19.) 

Codification 

Section  3(a)(6)  of  Pub.  L.  101-12  renumbered  former 
section  1204  of  this  title  as  subsec.  (b)  of  this  section, 
without  striking  out  former  section  1204  catchline 
"Special  Counsel;  appointment  and  removal",  which 
has  been  omitted  editorially  to  reflect  the  probable 
intent  of  Congress. 

Amendbcents 

1989— Subsec.  (b).  Pub.  L.  101-12.  §  3(a)(6).  (12),  re- 
numbered section  1204  of  this  title  as  subsec.  (b)  of 
this  section,  substituted  "Special  Counsel  shall  be  ap- 
pointed by  the  President"  for  "Special  Counsel  of  the 
Merit  Systems  Protection  Board  shall  be  appointed  by 
the  President  from  attorneys",  substituted  "The  Spe- 
cial Counsel  shall  be  an  attorney  who,  by  demonstrat- 
ed ability,  background,  training,  or  experience,  is  espe- 
cially qualified  to  carry  out  the  functions  of  the  posi- 
tion. A  Special  Counsel  appointed  to  fill  a  vacancy  oc- 
curring before  the  end  of  a  term  of  office  of  the  Spe- 
cial Counsel's  predecessor  serves  for  the  remainder  of 
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the  term."  for  "A  Special  Counsel  appointed  to  fill  a 
vacancy  occurring  before  the  end  of  a  term  of  office  of 
his  predecessor  serves  for  the  remainder  of  the  term.", 
and  inserted  at  end  "The  Special  Counsel  may  not 
hold  another  office  or  position  in  the  Government  of 
the  United  States,  except  as  otherwise  provided  by  law 
or  at  the  direction  of  the  President." 

Effective  Date 

Subchapter  effective  90  days  following  Apr.  10,  1989, 
see  section  11  of  Pub.  L.  101-12,  set  out  as  a  note 
under  section  1201  of  this  title. 

Transfer  of  Funds 

Section  8(c)  of  Pub.  L.  101-12  provided  that:  "The 
personnel,  assets,  liabilities,  contracts,  property, 
records,  and  unexpended  balances  of  appropriations, 
authorizations,  allocations,  and  other  funds  employed, 
held.  used,  arising  from,  available  or  to  be  made  avail- 
able to  the  Special  Counsel  of  the  Merit  Systems  Pro- 
tection Board  are,  subject  to  section  1531  of  title  31, 
United  States  Code,  transferred  to  the  Special  Counsel 
referred  to  in  section  1211  of  title  5,  United  States 
Code  (as  added  by  section  3(a)  of  this  Act),  for  appro- 
priate allocation." 

§  1212.  Powers  and  functions  of  the  Office  of  Special 
Counsel 

(a)  The  Office  of  Special  Counsel  shall— 

(1)  in  accordance  with  section  1214(a)  and 
other  applicable  provisions  of  this  subchap- 
ter, protect  employees,  former  employees,  and 
applicants  for  employment  from  prohibited 
personnel  practices; 

(2)  receive  and  investigate  allegations  of 
prohibited  personnel  practices,  and,  where  ap- 
propriate— 

(A)  bring  petitions  for  stays,  and  petitions 
for  corrective  action,  under  section  1214; 
and 

(B)  file  a  complaint  or  make  recoromenda- 
tions  for  disciplinary  action  under  section 
1215; 

(3)  receive,  review,  and,  where  appropriate, 
forward  to  the  Attorney  General  or  an 
agency  head  under  section  1213,  disclosures 
of  violations  of  any  law,  rule,  or  regulation,  or 
gross  mismanagement,  a  gross  waste  of  funds, 
an  abuse  of  authority,  or  a  substantial  and 
specific  danger  to  public  health  or  safety; 

(4)  review  rules  and  regulations  issued  by 
the  Director  of  the  Office  of  Personnel  Man- 
agement in  carrying  out  fimctions  under  sec- 
tion 1103  and,  where  the  Special  Coimsel 
finds  that  any  such  rule  or  regulation  would, 
on  its  face  or  as  implemented,  require  the 
commission  of  a  prohibited  personnel  prac- 
tice, file  a  written  complaint  with  the  Board; 
and 

(5)  investigate  and,  where  appropriate, 
bring  actions  concerning  allegations  of  viola- 
tions of  other  laws  within  the  jurisdiction  of 
the  Office  of  Special  Counsel  (as  referred  to 
in  section  1216). 

(b)(1)  The  Special  Counsel  and  any  employee 
of  the  Office  of  Special  Counsel  designated  by 
the  Special  Counsel  may  administer  oaths,  ex- 
amine witnesses,  take  depositions,  and  receive 
evidence. 

(2)  The  Special  Coimsel  may— 

(A)  issue  subpoenas;  and 

(B)  order  the  taking  of  depositions  and 
order  responses  to  written  interrogatories; 


in  the  same  manner  as  provided  under  section 
1204. 

(3)(A)  In  the  case  of  contmnacy  or  failure  to 
obey  a  subpoena  issued  under  paragraph  (2)(A), 
the  Special  Counsel  may  apply  to  the  Merit 
Systems  Protection  Board  to  enforce  the  sub- 
poena in  court  pursuant  to  section  1204(c). 

(B)  A  subpoena  imder  paragraph  (2)(A)  may, 
in  the  case  of  any  individual  outside  the  territo- 
rial jurisdiction  of  any  court  of  the  United 
States,  be  served  in  the  manner  referred  to  in 
subsection  (d)  of  section  1204,  and  the  United 
States  District  Court  for  the  District  of  Colum- 
bia may,  with  respect  to  any  such  individual, 
compel  compliance  in  accordance  with  such 
subsection. 

(4)  Witnesses  (whether  appearing  voluntarily 
or  under  subpoena)  shall  be  paid  the  same  fee 
and  mileage  allowances  which  are  paid  subpoe- 
naed witnesses  in  the  courts  of  the  United 
States. 

(c)(i)  Except  as  provided  in  paragraph  (2), 
the  Special  Counsel  may  as  a  matter  of  right  in- 
tervene or  otherwise  participate  in  any  proceed- 
ing before  the  Merit  Systems  Protection  Board, 
except  that  the  Special  Counsel  shall  comply 
with  the  rules  of  the  Board. 

(2)  The  Special  Counsel  may  not  intervene  in 
an  action  brought  by  an  individual  under  sec- 
tion 1221,  or  in  an  appeal  brought  by  an  indi 
vidua!  under  section  7701,  without  the  consent 
of  such  individual. 

(d)(1)  The  Special  Counsel  may  appoint  the 
legal,  administrative,  and  support  personnel 
necessary  to  perform  the  functions  of  the  Spe- 
cial Counsel. 

(2)  Any  appointment  made  under  this  subsec- 
tion shall  be  made  in  accordance  with  the  pro- 
visions of  this  title,  except  that  such  appoint- 
ment shall  not  be  subject  to  the  approval  or  su- 
pervision of  the  Office  of  Personnel  Manage- 
ment or  the  Executive  Office  of  the  President 
(other  than  approval  required  under  section 
3324  or  subchapter  VIII  of  chapter  33). 

(e)  The  Special  Counsel  may  prescribe  such 
regulations  as  may  be  necessary  to  perform  the 
functions  of  the  Special  Coimsel.  Such  regula- 
tions shall  be  published  in  the  Federal  Regis- 
ter. 

(f )  The  Special  Counsel  may  not  issue  any  ad- 
visory opinion  concerning  any  law,  rule,  or  reg- 
ulation (other  than  an  advisory  opinion  con- 
cerning chapter  15  or  subchapter  III  of  chapter 
73). 

(g)(1)  The  Special  Counsel  may  not  respond 
to  any  inquiry  or  provide  information  concern- 
ing any  person  making  an  allegation  under  sec- 
tion 1214(a),  except  in  accordance  with  the  pro 
visions  of  section  552a  of  title  5,  United  States 
Code,  or  as  required  by  any  other  applicable 
Federal  law. 

(2)  Notwithstanding  the  exception  under 
paragraph  (1),  the  Special  Counsel  may  not  re- 
spond to  any  inquiry  concerning  a  matter  de- 
scribed in  subparagraph  (A)  or  (B)  of  section 
2302(b)(2)  in  connection  with  a  person  de- 
scribed in  paragraph  (1)— 

(A)  imless  the  consent  of  the  individual  as 

to  whom  the  information  pertains  is  obtained 

in  advance;  or 
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(B)  except  upon  request  of  an  agency  which 
requires  such  information  in  order  to  make  a 
determination  concerning  an  individual's 
having  access  to  the  information  unauthor- 
ized disclosure  of  which  could  be  expected  to 
cause  exceptionally  grave  damage  to  the  na- 
tional security. 

(Added  Pub.  L.  101-12,  §  3(a)(13),  Apr.  10,  1989, 
103  Stat.  19.) 

§  1213.  Provisions  relating  to  disclosures  of  violations 
of  law,  gross  mismanagement,  and  certain  other 
matters 

(a)  This  section  applies  with  respect  to— 

(1)  any  disclosure  of  information  by  an  em- 
ployee, former  employee,  or  applicant  for  em- 
ployment which  the  employee,  former  em- 
ployee, or  applicant  reasonably  believes  evi- 
dences— 

(A)  a  violation  of  any  law,  rule,  or  regula- 
tion; or 

(B)  gross  mismanagement,  a  gross  waste 
of  funds,  an  abuse  of  authority,  or  a  sub- 
stantial and  specific  danger  to  public  health 
or  safety; 

if  such  disclosure  is  not  specifically  prohibit- 
ed by  law  and  if  such  information  is  not  spe- 
cifically required  by  Executive  order  to  be 
Itept  secret  in  the  interest  of  national  defense 
or  the  conduct  of  foreign  affairs;  and 

(2)  any  disclosure  by  an  employee,  former 
employee,  or  applicant  for  employment  to  the 
Special  Counsel  or  to  the  Inspector  General 
of  an  agency  or  another  employee  designated 
by  the  head  of  the  agency  to  receive  such  dis- 
closures of  information  which  the  employee, 
former  employee,  or  applicant  reasonably  be- 
lieves evidences— 

(A)  a  violation  of  any  law,  rule,  or  regula- 
tion; or 

(B)  gross  mismanagement,  a  gross  waste 
of  funds,  an  abuse  of  authority,  or  a  sub- 
stantial and  specific  danger  to  public  health 
or  safety. 

(b)  Whenever  the  Special  Coimsel  receives  in- 
formation of  a  type  described  in  subsection  (a) 
of  this  section,  the  Special  Counsel  shall  review 
such  information  and,  within  15  days  after  re- 
ceiving the  information,  determine  whether 
there  is  a  substantial  lii^elihood  that  the  infor- 
mation discloses  a  violation  of  any  law,  rule,  or 
regulation,  or  gross  mismanagement,  gross 
waste  of  funds,  abuse  of  authority,  or  substan- 
tial and  specific  danger  to  public  health  and 
safety. 

(c)(1)  Subject  to  paragraph  (2),  if  the  Special 
Counsel  makes  a  positive  determination  under 
subsection  (b)  of  this  section,  the  Special  Coim- 
sel shall  promptly  transmit  the  information 
with  respect  to  which  the  determination  was 
made  to  the  appropriate  agency  head  and  re- 
quire that  the  agency  head— 

(A)  conduct  an  investigation  with  respect  to 
the  information  and  any  related  matters 
transmitted  by  the  Special  Counsel  to  the 
agency  head;  and 

(B)  submit  a  written  report  setting  forth 
the  findings  of  the  agency  head  within  60 
days  after  the  date  on  which  the  information 


is  transmitted  to  the  agency  head  or  within 
any  longer  period  of  time  agreed  to  in  writing 
by  the  Special  Counsel. 

(2)  The  Special  Coimsel  may  require  an 
agency  head  to  conduct  an  investigation  and 
submit  a  written  report  under  paragraph  (1) 
only  if  the  information  was  transmitted  to  the 
Special  Counsel  by— 

(A)  an  employee,  former  employee,  or  appli- 
cant for  emplosnnent  in  the  agency  which  the 
information  concerns;  or 

(B)  an  employee  who  obtained  the  informa- 
tion in  connection  with  the  performance  of 
the  employee's  duties  and  responsibilities. 

(d)  Any  report  required  under  subsection  (c) 
shall  be  reviewed  and  signed  by  the  head  of  the 
agency  and  shall  include— 

(Da  summary  of  the  information  with  re- 
spect to  which  the  investigation  was  initiated; 

(2)  a  description  of  the  conduct  of  the  inves- 
tigation; 

(3)  a  summary  of  any  evidence  obtained 
from  the  investigation; 

(4)  a  listing  of  any  violation  or  apparent  vio- 
lation of  any  law,  rule,  or  regulation;  and 

(5)  a  description  of  any  action  taken  or 
planned  as  a  result  of  the  investigation,  such 
as— 

(A)  changes  in  agency  rules,  regulations, 
or  practices; 

(B)  the  restoration  of  any  aggrieved  em- 
ployee; 

(C)  disciplinary  action  against  any  em- 
ployee; and 

(D)  referral  to  the  Attorney  General  of 
any  evidence  of  a  criminal  violation. 

(e)(1)  Any  such  report  shall  be  submitted  to 
the  Special  Counsel,  and  the  Special  Counsel 
shall  transmit  a  copy  to  the  complainant, 
except  as  provided  under  subsection  (f )  of  this 
section.  The  complainant  may  submit  com- 
ments to  the  Special  Counsel  on  the  agency 
report  within  15  days  of  having  received  a  copy 
of  the  report. 

(2)  Upon  receipt  of  any  report  of  the  head  of 
an  agency  required  under  subsection  (c)  of  this 
section,  the  Special  Counsel  shall  review  the 
report  and  determine  whether— 

(A)  the  findings  of  the  head  of  the  agency 
appear  reasonable;  and 

(B)  the  report  of  the  agency  under  subsec- 
tion (c)(1)  of  this  section  contains  the  infor- 
mation required  under  subsection  (d)  of  this 
section. 

(3)  The  Special  Counsel  shall  transmit  any 
agency  report  received  pursuant  to  subsection 
(c)  of  this  section,  any  comments  provided  by 
the  complainant  pursuant  to  subsection  (e)(1), 
and  any  appropriate  comments  or  recommenda- 
tions by  the  Special  Counsel  to  the  President, 
the  congressional  committees  with  Jurisdiction 
over  the  agency  which  the  disclosure  involves, 
and  the  Comptroller  General. 

(4)  Whenever  the  Special  Counsel  does  not 
receive  the  report  of  the  agency  within  the 
time  prescribed  in  subsection  (c)(2)  of  this  sec- 
tion, the  Special  Counsel  shall  transmit  a  copy 
of  the  information  which  was  transmitted  to 
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the  agency  head  to  the  President,  the  congres- 
sional committees  with  jurisdiction  over  the 
agency  which  the  disclosure  involves,  and  the 
Comptroller  General  together  with  a  statement 
noting  the  failure  of  the  head  of  the  agency  to 
file  the  required  report. 

(f )  In  any  case  in  which  evidence  of  a  criminal 
violation  obtained  by  an  agency  in  an  investiga- 
tion imder  subsection  (c)  of  this  section  is  re- 
ferred to  the  Attorney  General— 

(1)  the  report  shall  not  be  transmitted  to 
the  complainant;  and 

(2)  the  agency  shall  notify  the  Office  of 
Personnel  Management  and  the  Office  of 
Management  and  Budget  of  the  referral. 

(g)(1)  If  the  Special  Coimsel  receives  informa- 
tion of  a  type  described  in  subsection  (a)  from 
an  individual  other  than  an  individual  de- 
scribed in  subparagraph  (A)  or  (B)  of  subsec- 
tion (c)(2),  the  Special  Counsel  may  transmit 
the  information  to  the  head  of  the  agency 
which  the  information  concerns.  The  head  of 
such  agency  shall,  within  a  reasonable  time 
after  the  information  is  transmitted,  inform 
the  Special  Counsel  in  writing  of  what  action 
has  been  or  is  being  taken  and  when  such 
action  shall  be  completed.  The  Special  Counsel 
shall  inform  the  individual  of  the  report  of  the 
agency  head.  If  the  Special  Counsel  does  not 
transmit  the  information  to  the  head  of  the 
agency,  the  Special  Counsel  shall  return  any 
documents  and  other  matter  provided  by  the 
individual  who  made  the  disclosure. 

(2)  If  the  Special  Coimsel  receives  informa- 
tion of  a  type  described  in  subsection  (a)  from 
an  individual  described  in  subparagraph  (A)  or 
(B)  of  subsection  (c)(2),  but  does  not  make  a 
positive  determination  imder  subsection  (b), 
the  Special  Counsel  may  transmit  the  informa- 
tion to  the  head  of  the  agency  which  the  infor- 
mation concerns,  except  that  the  information 
may  not  be  transmitted  to  the  head  of  the 
agency  without  the  consent  of  the  individual. 
The  head  of  such  agency  shall,  within  a  reason- 
able time  after  the  information  is  transmitted, 
inform  the  Special  Counsel  in  writing  of  what 
action  has  been  or  is  being  taken  and  when 
such  action  will  be  completed.  The  Special 
Counsel  shall  inform  the  individual  of  the 
report  of  the  agency  head. 

(3)  If  the  Special  Coimsel  does  not  transmit 
the  information  to  the  head  of  the  agency 
under  paragraph  (2),  the  Special  Counsel 
shall— 

(A)  return  any  documents  and  other  matter 
provided  by  the  individual  who  made  the  dis- 
closure; and 

(B)  inform  the  individual  of— 

(i)  the  reasons  why  the  disclosure  may 
not  be  further  acted  on  under  this  chapter; 
and 

(ii)  other  offices  available  for  receiving 
disclosures,  should  the  individual  wish  to 
pursue  the  matter  further. 

(h)  The  identity  of  any  individual  who  makes 
a  disclosure  described  in  subsection  (a)  may  not 
be  disclosed  by  the  Special  Counsel  without 
such  individual's  consent  unless  the  Special 
Counsel  determines  that  the  disclosure  of  the 
individual's  identity  is  necessary  because  of  an 


imminent  danger  to  public  health  or  safety  or 
imminent  violation  of  any  criminal  law. 

(i)  Except  as  specifically  authorized  under 
this  section,  the  provisions  of  this  section  shall 
not  be  considered  to  authorize  disclosure  of  any 
information  by  any  agency  or  any  person  which 
is— 

(1)  specifically  prohibited  from  disclosure 
by  any  other  provision  of  law;  or 

(2)  specifically  required  by  Executive  order 
to  be  kept  secret  in  the  interest  of  national 
defense  or  the  conduct  of  foreign  affairs. 

(j)  With  respect  to  any  disclosure  of  informa- 
tion described  in  subsection  (a)  which  involves 
foreign  intelligence  or  counterintelligence  in- 
formation, if  the  disclosure  is  specifically  pro- 
hibited by  law  or  by  Executive  order,  the  Spe- 
cial Counsel  shall  transmit  such  information  to 
the  National  Security  Advisor,  the  Permanent 
Select  Committee  on  Intelligence  of  the  House 
of  Representatives,  and  the  Select  Committee 
on  Intelligence  of  the  Senate. 

(Added  Pub.  L.  101-12,  §  3(a)(13),  Apr.  10,  1989, 
103  Stat.  21.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1212,  1219  of 
this  title. 

§1214.  Investigation  of  prohibited  personnel  prac- 
tices; corrective  action 

(a)(1)(A)  The  Special  Counsel  shall  receive 
any  allegation  of  a  prohibited  personnel  prac- 
tice and  shall  investigate  the  allegation  to  the 
extent  necessary  to  determine  whether  there 
are  reasonable  grounds  to  believe  that  a  prohib- 
ited personnel  practice  has  occurred,  exists,  or 
is  to  be  taken. 

(B)  Within  15  days  after  the  date  of  receiving 
an  allegation  of  a  prohibited  personnel  practice 
under  paragraph  (1),  the  Special  Counsel  shall 
provide  written  notice  to  the  person  who  made 
the  allegation  that— 

(i)  the  allegation  has  been  received  by  the 
Special  Counsel;  and 

(ii)  shall  include  the  name  of  a  person  at 
the  Office  of  Special  Counsel  who  shall  serve 
as  a  contact  with  the  person  making  the  alle- 
gation. 

(C)  Unless  an  investigation  is  terminated 
under  paragraph  (2),  the  Special  Counsel 
shall— 

(i)  within  90  days  after  notice  is  provided 
under  subparagraph  (B),  notify  the  person 
who  made  the  allegation  of  the  status  of  the 
investigation  and  any  action  taken  by  the 
Office  of  the  Special  Counsel  since  the  filing 
of  the  allegation; 

(ii)  notify  such  person  of  the  status  of  the 
investigation  and  any  action  taken  by  the 
Office  of  the  Special  Counsel  since  the  last 
notice,  at  least  every  60  days  after  notice  is 
given  under  clause  (i);  and 

(iii)  notify  such  person  of  the  status  of  the 
investigation  and  any  action  taken  by  the 
Special  Counsel  at  such  time  as  determined 
appropriate  by  the  Special  Counsel. 
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(2)(A)  If  the  Special  Counsel  terminates  any 
investigation  under  paragraph  (1),  the  Special 
Counsel  shall  prepare  and  transmit  to  any 
person  on  whose  allegation  the  investigation 
was  initiated  a  written  statement  notifying  the 
person  of — 

(i)  the  termination  of  the  investigation; 
(ii)  a  summary  of  relevant  facts  ascertained 
by  the  Special  Counsel,  including  the  facts 
that  support,  and  the  facts  that  do  not  sup- 
port, the  allegations  of  such  person;  and 

(iii)  the  reasons  for  terminating  the  investi- 
gation. 

(B)  A  written  statement  under  subparagraph 
(A)  may  not  be  admissible  as  evidence  in  any  ju- 
dicial or  administrative  proceeding,  without  the 
consent  of  the  person  who  received  such  state- 
ment under  subparagraph  (A). 

(3)  Except  in  a  case  in  which  an  employee, 
former  employee,  or  applicant  for  employment 
has  the  right  to  appeal  directly  to  the  Merit 
Systems  Protection  Board  imder  any  law,  rule, 
or  regulation,  any  such  employee,  former  em- 
ployee, or  applicant  shall  seek  corrective  action 
from  the  Special  Coimsel  before  seeking  correc- 
tive action  from  the  Board.  An  employee, 
former  employee,  or  applicant  for  employment 
may  seek  corrective  action  from  the  Board 
under  section  1221,  if  such  employee,  former 
employee,  or  applicant  seeks  corrective  action 
for  a  prohibited  personnel  practice  described  in 
section  2302(b)(8)  from  the  Special  Coimsel 
and— 

(A)(i)  the  Special  Counsel  notifies  such  em- 
ployee, former  employee,  or  apjDlicant  that  an 
investigation  concerning  such  employee, 
former  employee,  or  applicant  has  been  ter- 
minated; and 

(ii)  no  more  than  60  days  have  elapsed  since 
notification  was  provided  to  such  employee, 
former  employee,  or  applicant  for  employ- 
ment that  such  investigation  was  terminated; 
or 

(B)  120  days  after  seeking  corrective  action 
from  the  Special  Counsel,  such  employee, 
former  employee,  or  applicant  has  not  been 
notified  by  the  Special  Counsel  that  the  Spe- 
cial Counsel  shall  seek  corrective  action  on 
behalf  of  such  employee,  f ormcT  employee,  or 
applicant. 

(4)  If  an  employee,  former  employee,  or  appli- 
cant seeks  a  corrective  action  from  the  Board 
under  section  1221,  pursuant  to  the  provisions 
of  paragraph  (3)(B),  the  Special  Counsel  may 
continue  to  seek  corrective  action  personal  to 
such  employee,  former  employee,  or  applicant 
only  with  the  consent  of  such  employee,  former 
employee,  or  applicant. 

(5)  In  addition  to  any  authority  granted 
under  paragraph  (1),  the  Special  Coimsel  may, 
in  the  absence  of  an  allegation,  conduct  an  in- 
vestigation for  the  purpose  of  determining 
whether  there  are  reasonable  grounds  to  be- 
lieve that  a  prohibited  personnel  practice  (or  a 
pattern  of  prohibited  personnel  practices)  has 
occurred,  exists,  or  is  to  be  taken. 

(b)(l)(A)(i)  The  Special  Counsel  may  request 
any  member  of  the  Merit  Systems  Protection 
Board  to  order  a  stay  of  any  personnel  action 
for  45  days  if  the  Special  Counsel  determines 


that  there  are  reasonable  groimds  to  believe 
that  the  personnel  action  was  taken,  or  is  to  be 
taken,  as  a  result  of  a  prohibited  personnel 
practice. 

(ii)  Any  member  of  the  Board  requested  by 
the  Special  Counsel  to  order  a  stay  under 
clause  (i)  shall  order  such  stay  unless  the 
member  determines  that,  imder  the  facts  and 
circumstances  involved,  such  a  stay  would  not 
be  appropriate. 

(iii)  Unless  denied  imder  clause  (ii),  any  stay 
under  this  subparagraph  shall  be  granted 
within  3  calendar  days  (excluding  Saturdays, 
Sundays,  and  legal  holidays)  after  the  date  of 
the  request  for  the  stay  by  the  Special  Coimsel. 

(B)  The  Board  may  extend  the  period  of  any 
stay  granted  under  subparagraph  (A)  for  any 
period  which  the  Board  considers  appropriate. 

(C)  The  Board  shall  allow  any  agency  which 
is  the  subject  of  a  stay  to  comment  to  the 
Board  on  any  extension  of  stay  proposed  under 
subparagraph  (B). 

(D)  A  stay  may  be  terminated  by  the  Board  at 
any  time,  except  that  a  stay  may  not  be  termi- 
nated by  the  Board— 

(i)  on  its  own  motion  or  on  the  motion  of  an 
agency,  unless  notice  and  opportunity  for  oral 
or  written  comments  are  first  provided  to  the 
Special  Counsel  and  the  individual  on  whose 
behalf  the  stay  was  ordered;  or 

(ii)  on  motion  of  the  Special  Counsel,  unless 
notice  and  opportunity  for  oral  or  written 
comments  are  first  provided  to  the  individual 
on  whose  behalf  the  stay  was  ordered. 

(2)(A)  If,  in  connection  with  any  investiga- 
tion, the  Special  Counsel  determines  that  there 
are  reasonable  grounds  to  believe  that  a  prohib- 
ited personnel  practice  has  occurred,  exists,  or 
is  to  be  taken  which  requires  corrective  action, 
the  Special  Counsel  shall  report  the  determina- 
tion together  with  any  findings  or  recommen- 
dations to  the  Board,  the  agency  involved  and 
to  the  Office  of  Personnel  Management,  and 
may  report  such  determination,  findings  and 
recommendations  to  the  President.  The  Special 
Counsel  may  include  in  the  report  recommen- 
dations for  corrective  action  to  be  taken. 

(B)  If,  after  a  reasonable  period  of  time,  the 
agency  does  not  act  to  correct  the  prohibited 
personnel  practice,  the  Special  Counsel  may  pe- 
tition the  Board  for  corrective  action. 

(C)  If  the  Special  Counsel  finds,  in  consulta- 
tion with  the  individual  subject  to  the  prohibit- 
ed personnel  practice,  that  the  agency  has 
acted  to  correct  the  prohibited  personnel  prac- 
tice, the  Special  Counsel  shall  file  such  finding 
with  the  Board,  together  with  any  written  com- 
ments which  the  individual  may  provide. 

(3)  Whenever  the  Special  Counsel  petitions 
the  Board  for  corrective  action,  the  Board  shall 
provide  an  opportunity  f or— 

(A)  oral  or  written  comments  by  the  Special 
Counsel,  the  agency  involved,  and  the  Office 
of  Personnel  Management;  and 

(B)  written  comments  by  any  individual 
who  alleges  to  be  the  subject  of  the  prohibit- 
ed personnel  practice. 

(4)(A)  The  Board  shall  order  such  corrective 
action  as  the  Board  considers  appropriate,  if 
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the  Board  determines  that  the  Special  Counsel 
has  demonstrated  that  a  prohibited  personnel 
practice,  other  than  one  described  in  section 
2302(b)(8),  has  occurred,  exists,  or  is  to  be 
taken. 

(B)(i)  Subject  to  the  provisions  of  clause  (ii), 
in  any  case  involving  an  alleged  prohibited  per- 
sonnel practice  as  described  under  section 
2302(b)(8),  the  Board  shall  order  such  correc- 
tive action  as  the  Board  considers  appropriate 
if  the  Special  Counsel  has  demonstrated  that  a 
disclosure  described  under  section  2302(b)(8) 
was  a  contributing  factor  in  the  personnel 
action  which  was  taken  or  is  to  be  taken  against 
the  individual. 

(ii)  Corrective  action  under  clause  (i)  may  not 
be  ordered  if  the  agency  demonstrates  by  clear 
and  convincing  evidence  that  it  would  have 
taken  the  same  personnel  action  in  the  absence 
of  such  disclosure. 

(c)(1)  Judicial  review  of  any  final  order  or  de- 
cision of  the  Board  under  this  section  may  be 
obtained  by  any  employee,  former  employee,  or 
applicant  for  employment  adversely  affected  by 
such  order  or  decision. 

(2)  A  petition  for  review  under  this  subsection 
shall  be  filed  with  such  court,  and  within  such 
time,  as  provided  for  under  section  7703(b). 

(d)(1)  If,  in  connection  with  any  investigation 
under  this  subchapter,  the  Special  Counsel  de- 
termines that  there  is  reasonable  cause  to  be- 
lieve that  a  criminal  violation  has  occurred,  the 
Special  Counsel  shall  report  the  determination 
to  the  Attorney  General  and  to  the  head  of  the 
agency  involved,  and  shall  submit  a  copy  of  the 
report  to  the  Director  of  the  Office  of  Person- 
nel Management  and  the  Director  of  the  Office 
of  Management  and  Budget. 

(2)  In  any  case  in  which  the  Special  Counsel 
determines  that  there  are  reasonable  grounds 
to  believe  that  a  prohibited  personnel  practice 
has  occurred,  exists,  or  is  to  be  taken,  the  Spe- 
cial Counsel  shall  proceed  with  any  investiga- 
tion or  proceeding  unless— 

(A)  the  alleged  violation  has  been  reported 
to  the  Attorney  General;  and 

(B)  the  Attorney  General  is  pursuing  an  in- 
vestigation, in  which  case  the  Special  Coun- 
sel, after  consultation  with  the  Attorney  Gen- 
eral, has  discretion  as  to  whether  to  proceed. 

(e)  If,  in  connection  with  any  investigation 
imder  this  subchapter,  the  Special  Counsel  de- 
termines that  there  is  reasonable  cause  to  be- 
lieve that  any  violation  of  any  law,  rule,  or  reg- 
ulation has  occurred  other  than  one  referred  to 
in  subsection  (b)  or  (d),  the  Special  Coimsel 
shall  report  such  violation  to  the  head  of  the 
agency  involved.  The  Special  Counsel  shall  re- 
quire, within  30  days  after  the  receipt  of  the 
report  by  the  agency,  a  certification  by  the 
head  of  the  agency  which  states— 

(1)  that  the  head  of  the  agency  has  person- 
ally reviewed  the  report;  and 

(2)  what  action  has  been  or  is  to  be  taken, 
and  when  the  action  will  be  completed. 

(f )  During  any  investigation  initiated  imder 
this  subchapter,  no  disciplinary  action  shall  be 
taken  against  any  employee  for  any  alleged 
prohibited  activity  imder  investigation  or  for 
any  related  activity  without  the  approval  of  the 
Special  Counsel. 


(Added  Pub.  L.  101-12,  §  3(a)(13),  Apr.  10,  1989, 
103  Stat.  23.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1204,  1212, 
1216,  1219,  1221,  2303  of  this  title;  title  22  section  4139. 

§  1215.  Disciplinary  action 

(a)(1)  Except  as  provided  in  subsection  (b),  if 
the  Special  Coimsel  determines  that  discipli- 
nary action  should  be  taken  against  any  em- 
ployee for  having— 

(A)  committed  a  prohibited  personnel  prac- 
tice, 

(B)  violated  the  provisions  of  any  law,  rule, 
or  regulation,  or  engaged  in  any  other  con- 
duct within  the  jurisdiction  of  the  Special 
Counsel  as  described  in  section  1216,  or 

(C)  knowingly  and  willfully  refused  or 
failed  to  comply  with  an  order  of  the  Merit 
Systems  Protection  Board, 

the  Special  Counsel  shall  prepare  a  written 
complaint  against  the  employee  containing  the 
Special  Counsel's  determination,  together  with 
a  statement  of  supporting  facts,  and  present 
the  complaint  and  statement  to  the  employee 
and  the  Board,  in  accordance  with  this  subsec- 
tion. 

(2)  Any  employee  against  whom  a  complaint 
has  been  presented  to  the  Merit  Systems  Pro- 
tection Board  imder  paragraph  (1)  is  entitled 
to- 

(A)  a  reasonable  time  to  answer  orally  and 
in  writing,  and  to  furnish  affidavits  and  other 
documentary  evidence  in  support  of  the 
answer; 

(B)  be  represented  by  an  attorney  or  other 
representative; 

(C)  a  hearing  before  the  Board  or  an  admin- 
istrative law  judge  appointed  under  section 
3105  and  designated  by  the  Board; 

(D)  have  a  transcript  kept  of  any  hearing 
under  subparagraph  (C);  and 

(E)  a  written  decision  and  reasons  therefor 
at  the  earliest  practicable  date,  including  a 
copy  of  any  final  order  imposing  disciplinary 
action. 

(3)  A  final  order  of  the  Board  may  impose  dis- 
ciplinary action  consisting  of  removal,  reduc- 
tion in  grade,  debarment  from  Federal  employ- 
ment for  a  period  not  to  exceed  5  years,  suspen- 
sion, reprimand,  or  an  assessment  of  a  civil  pen- 
alty not  to  exceed  $1,000. 

(4)  There  may  be  no  administrative  appeal 
from  an  order  of  the  Board.  An  employee  sub- 
ject to  a  final  order  imposing  disciplinary 
action  under  this  subsection  may  obtain  judi- 
cial review  of  the  order  by  filing  a  petition 
therefor  with  such  court,  and  within  such  time, 
as  provided  for  under  section  7703(b). 

(5)  In  the  case  of  any  State  or  local  officer  or 
employee  under  chapter  15,  the  Board  shall 
consider  the  case  in  accordance  with  the  provi- 
sions of  such  chapter. 

(b)  In  the  case  of  an  employee  in  a  confiden- 
tial, policy-making,  policy-determining,  or 
policy-advocating  position  appointed  by  the 
President,  by  and  with  the  advice  and  consent 
of  the  Senate  (other  than  an  individual  in  the 
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Foreign  Service  of  the  United  States),  the  com- 
plaint and  statement  referred  to  in  subsection 
(a)(1),  together  with  any  resposise  of  the  em- 
ployee, shall  be  presented  to  the  President  for 
appropriate  action  in  lieu  of  being  presented 
under  subsection  (a). 

(c)(1)  In  the  case  of  members  of  the  uni- 
formed services  and  individuals  employed  by 
any  person  under  contract  with  an  agency  to 
provide  goods  or  services,  the  Special  Counsel 
may  transmit  reconmiendations  for  disciplinary 
or  other  appropriate  action  (including  the  evi- 
dence on  which  such  recommendations  are 
based)  to  the  head  of  the  agency  concerned. 

(2)  In  any  case  in  which  the  Special  Counsel 
transmits  recormnendations  to  an  agency  head 
under  paragraph  (1),  the  agency  head  shall, 
within  60  days  after  receiving  such  recommen- 
dations, transmit  a  report  to  the  Special  Coun- 
sel on  each  recomimendation  and  the  action 
taken,  or  proposed  to  be  taken,  with  respect  to 
each  such  recommendation, 

(Added  Pub.  L.  101-12,  §  3(a)(13),  Apr.  10,  1989, 
103  Stat.  27.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1212,  1219, 
3393,  7502.  7612,  7521,  7542  of  this  title. 

§  1216.  Other  matters  within  the  jurisdiction  of  the 
OfHce  of  Special  Counsel 

(a)  In  addition  to  the  authority  otherwise 
provided  in  this  chapter,  the  Special  Counsel 
shall,  except  as  provided  in  subsection  (b),  con- 
duct an  investigation  of  any  allegation  concern- 
ing— 

(1)  political  activity  prohibited  imder  sub- 
chapter III  of  chapter  73,  relating  to  political 
activities  by  Federal  employees; 

(2)  political  activity  prohibited  imder  chap- 
ter 15,  relating  to  political  activities  by  cer- 
tain State  and  local  officers  and  employees; 

(3)  arbitrary  or  capricious  withholding  of 
information  prohibited  under  section  552, 
except  that  the  Special  Comnsel  shall  make 
no  investigation  of  any  withholding  of  foreign 
intelligence  or  counterintelligence  informa- 
tion the  disclosure  of  which  is  specifically 
prohibited  by  law  or  by  Executive  order; 

(4)  activities  prohibited  by  any  civil  service 
law,  rule,  or  regulation,  including  any  activity 
relating  to  political  intrusion  in  personnel  de- 
cisionmaking; and 

(5)  involvement  by  any  employee  in  any 
prohibited  discrimination  found  by  any  court 
or  appropriate  administrative  authority  to 
have  occurred  in  the  course  of  any  personnel 
action. 

(b)  The  Special  Counsel  shall  make  no  inves- 
tigation of  any  allegation  of  any  prohibited  ac- 
tivity referred  to  in  subsection  (a)(5),  if  the 
Special  Coimsel  determines  that  the  allegation 
may  be  resolved  more  appropriately  under  an 
administrative  appeals  procedure. 

(c)(1)  If  an  investigation  by  the  Special  Coun- 
sel under  subsection  (a)(1)  substantiates  an  al- 
legation relating  to  any  activity  prohibited 
under  section  7324,  the  Special  Coimsel  may  pe- 
tition the  Merit  Systems  Protection  Board  for 
any  penalties  provided  for  under  section  7325. 


(2)  If  the  Special  Counsel  receives  an  allega- 
tion concerning  any  matter  under  paragraph 
(3),  (4),  or  (5)  of  subsection  (a),  the  Special 
Counsel  may  investigate  and  seek  corrective 
action  under  section  1214  in  the  same  way  as  if 
a  prohibited  personnel  practice  were  involved. 

(Added  Pub.  L.  101-12,  §  3(a)(13).  Apr.  10,  1989, 
103  Stat.  28.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1212,  1215  of 
this  title. 

§  1217.  Transmittal  of  information  to  Congress 

The  Special  Counsel  or  any  employee  of  the 
Special  Counsel  designated  by  the  Special 
Counsel,  shall  transmit  to  the  Congress  on  the 
request  of  any  committee  or  subcommittee 
thereof,  by  report,  testimony,  or  otherwise,  in- 
formation and  the  Special  Counsel's  views  on 
functions,  responsibilities,  or  other  matters  re- 
lating to  the  Office.  Such  information  shall  be 
transmitted  concurrently  to  the  President  and 
any  other  appropriate  agency  in  the  executive 
branch. 

(Added  Pub.  L.  101-12,  §  3(a)(13),  Apr.  10,  1989, 
103  Stat.  28.) 

§  1218.  Annual  report 

The  Special  Counsel  shall  submit  an  annual 
report  to  the  Congress  on  the  activities  of  the 
Special  Counsel,  including  the  number,  types, 
and  disposition  of  allegations  of  prohibited  per- 
sonnel practices  filed  with  it,  investigations 
conducted  by  it,  and  actions  initiated  by  it 
before  the  Merit  Systems  Protection  Board,  as 
well  as  a  description  of  the  recommendations 
and  reports  made  by  it  to  other  agencies  pursu- 
ant to  this  subchapter,  and  the  actions  taken 
by  the  agencies  as  a  result  of  the  reports  or  rec- 
ommendations. The  report  required  by  this  sec- 
tion shall  include  whatever  recommendations 
for  legislation  or  other  action  by  Congress  the 
Special  Counsel  may  consider  appropriate. 

(Added  Pub.  L.  101-12,  §  3(a)(13),  Apr.  10,  1989, 
103  Stat.  29.) 

§  1219.  Public  information 

(a)  The  Special  Counsel  shall  maintain  and 
make  available  to  the  public— 

(Da  list  of  noncriminal  matters  referred  to 
heads  of  agencies  under  subsection  (c)  of  sec- 
tion 1213,  together  with  reports  from  heads 
of  agencies  under  subsection  (c)(1)(B)  of  such 
section  relating  to  such  matters; 

(2)  a  list  of  matters  referred  to  heads  of 
agencies  imder  section  1215(c)(2); 

(3)  a  list  of  matters  referred  to  heads  of 
agencies  under  subsection  (e)  of  section  1214, 
together  with  certifications  from  heads  of 
agencies  under  such  subsection;  and 

(4)  reports  from  heads  of  agencies  under 
section  1213(g)(1). 

(b)  The  Special  Counsel  shall  take  steps  to 
ensure  that  any  list  or  report  made  available  to 
the  public  under  this  section  does  not  contain 
any  information  the  disclosure  of  which  is  pro- 
hibited by  law  or  by  Executive  order  requiring 


§1221 


TITLE  5-GOVERNMENT  ORGANIZATION  AND  EMPLOYEES 


Page  140 


that  information  be  kept  secret  in  the  interest 
of  national  defense  or  the  conduct  of  foreign 
affairs. 

(Added  Pub.  L.  101-12,  §  3(a)(13).  Apr.  10,  1989, 
103  Stat.  29.) 

SUBCHAPTER  HI—INDIVIDUAL  RIGHT 
OF  ACTION  IN  CERTAIN  REPRISAL 
CASES 

§  1221.  Individual  right  of  action  in  certain  reprisal 
cases 

(a)  Subject  to  the  provisions  of  subsection  (b) 
of  this  section  and  subsection  1214(a)(3),  an  em- 
ployee, former  employee,  or  applicant  for  em- 
ployment may,  with  respect  to  any  personnel 
action  taken,  or  proposed  to  be  taken,  against 
such  employee,  former  employee,  or  applicant 
for  emplosnnent,  as  a  result  of  a  prohibited  per- 
sonnel practice  described  in  section  2302(b)(8), 
seek  corrective  action  from  the  Merit  Systems 
Protection  Board. 

(b)  This  section  may  not  be  construed  to  pro- 
hibit any  employee,  former  employee,  or  appli- 
cant for  employment  from  seeking  corrective 
action  from  the  Merit  Systems  Protection 
Board  before  seeking  corrective  action  from  the 
Special  Counsel,  if  such  employee,  former  em- 
ployee, or  applicant  for  employment  has  the 
right  to  appeal  directly  to  the  Board  under  any 
law,  rule,  or  regulation. 

(c)(1)  Any  employee,  former  employee,  or  ap- 
plicant for  emplojmient  seeking  corrective 
action  under  subsection  (a)  may  request  that 
the  Board  order  a  stay  of  the  personnel  action 
involved. 

(2)  Any  stay  requested  under  paragraph  (1) 
shall  be  granted  within  10  calendar  days  (ex- 
cluding Saturdays,  Sundays,  and  legal  holidays) 
after  the  date  the  request  is  made,  if  the  Board 
determines  that  such  a  stay  would  be  appropri- 
ate. 

(3)(A)  The  Board  shall  allow  any  agency 
which  would  be  subject  to  a  stay  imder  this 
subsection  to  comment  to  the  Board  on  such 
stay  request. 

(B)  Except  as  provided  in  subparagraph  (C),  a 
stay  granted  under  this  subsection  shall  remain 
in  effect  for  such  period  as  the  Board  deter- 
mines to  be  appropriate. 

(C)  The  Board  may  modify  or  dissolve  a  stay 
under  this  subsection  at  any  time,  if  the  Board 
determines  that  such  a  modification  or  dissolu- 
tion is  appropriate. 

(d)(1)  At  the  request  of  an  employee,  former 
employee,  or  applicant  for  employment  seeking 
corrective  action  under  subsection  (a),  the 
Board  may  issue  a  subpoena  for  the  attendance 
and  testimony  of  any  person  or  the  production 
of  documentary  or  other  evidence  from  any 
person  if  the  Board  finds  that  such  subpoena  is 
necessary  for  the  development  of  relevant  evi- 
dence. 

(2)  A  subpoena  under  this  subsection  may  be 
issued,  and  shall  be  enforced,  in  the  same 
manner  as  applies  in  the  case  of  subpoenas 
imder  section  1204. 

(e)(1)  Subject  to  the  provisions  of  paragraph 
(2),  in  any  case  involving  an  alleged  prohibited 
personnel  practice  as  described  under  section 


2302(b)(8),  the  Board  shall  order  such  correc- 
tive action  as  the  Board  considers  appropriate 
if  the  employee,  former  employee,  or  applicant 
for  employment  has  demonstrated  that  a  dis- 
closure described  imder  section  2302(b)(8)  was  a 
contributing  factor  in  the  personnel  action 
which  was  taken  or  is  to  be  taken  against  such 
employee,  former  employee,  or  applicant. 

(2)  Corrective  action  under  paragraph  (1) 
may  not  be  ordered  if  the  agency  demonstrates 
by  clear  and  convincing  evidence  that  it  would 
have  taken  the  same  personnel  action  in  the  ab- 
sence of  such  disclosure. 

(f)(1)  A  final  order  or  decision  shall  be  ren- 
dered by  the  Board  as  soon  as  practicable  after 
the  commencement  of  any  proceeding  under 
this  section. 

(2)  A  decision  to  terminate  an  investigation 
under  subchapter  II  may  not  be  considered  in 
any  action  or  other  proceeding  under  this  sec- 
tion, 

(g)(1)  If  an  employee,  former  employee,  or 
applicant  for  employment  is  the  prevailing 
party  before  the  Merit  Systems  Protection 
Board,  and  the  decision  is  based  on  a  finding  of 
a  prohibited  personnel  practice,  the  agency  in- 
volved shall  be  liable  to  the  employee,  former 
employee,  or  applicant  for  reasonable  attor- 
ney's fees  and  any  other  reasonable  costs  in- 
curred. 

(2)  If  an  employee,  former  emloyee,  or  appli- 
cant for  employment  is  the  prevailing  party  in 
an  appeal  from  the  Merit  Systems  Protection 
Board,  the  agency  involved  shall  be  liable  to 
the  employee,  former  employee,  or  applicant 
for  reasonable  attorney's  fees  and  any  other 
reasonable  costs  incurred,  regardless  of  the 
basis  of  the  decision. 

(h)(1)  An  employee,  former  employee,  or  ap- 
plicant for  emplosnnent  adversely  affected  or 
aggrieved  by  a  final  order  or  decision  of  the 
Board  under  this  section  may  obtain  judicial 
review  of  the  order  or  decision. 

(2)  A  petition  for  review  under  this  subsection 
shall  be  filed  with  such  court,  and  within  such 
time,  as  provided  for  under  section  7703(b). 

(i)  Subsections  (a)  through  (h)  shall  apply  in 
any  proceeding  brought  under  section  7513(d) 
if,  or  to  the  extent  that,  a  prohibited  personnel 
practice  as  defined  in  section  2302(b)(8)  is  al- 
leged. 

(j)  In  determining  the  appealability  of  any 
case  involving  an  allegation  made  by  an  individ- 
ual under  the  provisions  of  this  chapter,  nei- 
ther the  status  of  an  individual  imder  any  re- 
tirement system  established  under  a  Federal 
statute  nor  any  election  made  by  such  individ- 
ual under  any  such  system  may  be  taken  into 
account. 

(Added  Pub.  L.  101-12,  §  3(a)(13),  Apr.  10,  1989, 
103  Stat.  29.) 

Effective  Date 

Subchapter  effective  90  days  following  Apr.  10,  1989, 
see  section  11  of  Pub.  L.  101-12,  set  out  as  an  Effective 
Date  of  1989  Amendment  note  under  section  1201  of 
this  title. 


Page  141 


TITLE  5-GOVERNMENT  ORGANIZATION  AND  EMPLOYEES 


§2105 


Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1212,  1214, 
1222,  2303  of  this  title;  title  10  section  2409a;  title  22 
section  4139. 

§  1222.  Availability  of  other  remedies 

Except  as  provided  in  section  1221(1),  nothing 
in  this  chapter  or  chapter  23  shall  be  construed 
to  limit  any  right  or  remedy  available  under  a 
provision  of  statute  which  is  outside  of  both 
this  chapter  and  chapter  23. 

(Added  Pub.  L.  101-12,  §  3(a)(13),  Apr.  10,  1989, 
103  Stat.  31.) 

CHAPTER  15— POLITICAL  ACTIVITY  OF 
CERTAIN  STATE  AND  LOCAL  EMPLOYEES 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  1212,  1215, 
1216,  1302,  4703  of  this  title;  title  23  section  142;  title 
42  sections  2996e,  3056,  4728,  9851,  9904;  title  49  App. 
section  1604. 


PART  III— EMPLOYEES 

Subpart  A— General  Provisions 

CHAPTER  21— DEFINITIONS 

§  2101.  Civil  service;  armed  forces;  uniformed  services 

Short  Title  of  1990  Amendbcent 

Pub.  L.  101-508.  title  VII.  §  7202(a),  Nov.  5,  1990,  104 
Stat.  1388-335,  provided  that:  "This  section  [amending 
sections  2105.  3502.  5334.  5335.  5365.  5551.  6308.  6312. 
8331.  8347,  8401.  8461.  and  8901  of  this  title  and  enact- 
ing provisions  set  out  as  notes  under  section  2105  of 
this  title]  may  be  cited  as  the  'Portability  of  Benefits 
for  Nonappropriated  Fund  Employees  Act  of  1990'." 

Coordination  op  Title  VII  of  Pub.  L.  101-508  With 
Section  909  op  Title  2 

Pub.  L.  101-508.  title  VII.  §  7301.  Nov.  5,  1990,  104 
Stat.  1388-341.  provided  that:  "For  purposes  of  section 
202  of  the  Balanced  Budget  and  Emergency  Deficit 
Reaffirmation  Act  of  1987  [probably  means  section 
202  of  the  Balanced  Budget  and  Emergency  Deficit 
Control  Reaffirmation  Act  of  1987,  Pub.  L.  100-119, 
which  was  formerly  classified  to  section  909  of  Title  2, 
The  Congress],  this  title  and  the  amendments  made 
by  this  title  [amending  sections  552a.  2105.  3502.  5334, 
5335.  5365.  5551.  6308.  6312,  8331.  8334.  8339.  8342. 
8343a.  8347.  8348,  8401.  8420a.  8461.  8901.  8902.  8904, 
8906.  8909.  and  8910  of  this  title,  enacting  provisions 
set  out  as  notes  under  this  section  and  sections  552a. 
2105.  8334.  8343a.  8348.  8902.  8904.  and  8906  of  this 
title,  amending  provisions  set  out  as  notes  under  sec- 
tions 8343a  and  8906  of  this  title,  and  repealing  provi- 
sions set  out  as  notes  under  sections  8343a  and  8348  of 
this  title]  shall  be  considered  an  exception  under  sub- 
section (b)  of  such  section." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  18  section  207;  title 
22  section  3641;  title  41  section  423. 

§  2102.  The  competitive  service 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  3132  of  this 
title;  title  16  section  3198;  title  22  section  3641;  title  28 
section  569;  title  36  section  121;  title  42  section  2000e. 


§2104.  Officer 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  902  of  this  title; 
title  18  section  202;  title  50  section  426. 

§  2105.  Employee 

ISee  main  edition  for  text  ofia)  and  (6)] 

(c)  An  employee  paid  from  nonappropriated 
fimds  of  the  Army  and  Air  Force  Exchange 
Service,  Army  and  Air  Force  Motion  Picture 
Service,  Navy  Ship's  Stores  Ashore,  Navy  ex- 
changes, Marine  Corps  exchanges.  Coast  Guard 
exchanges,  and  other  instrumentalities  of  the 
United  States  under  the  jurisdiction  of  the 
armed  forces  conducted  for  the  comfort,  pleas- 
ure, contentment,  and  mental  and  physical  im- 
provement of  personnel  of  the  armed  forces  is 
deemed  not  an  employee  for  the  purpose  of — 

(1)  laws  administered  by  the  Office  of  Per- 
sonnel Management,  except 

(A)  section  7204; 

(B)  as  otherwise  specifically  provided  in 
this  title; 

(C)  the  Pair  Labor  Standards  Act  of  1938; 
or 

(D)  for  the  purpose  of  entering  into  an 
interchange  agreement  to  provide  for  the 
noncompetitive  movement  of  employees  be- 
tween such  instrumentalities  and  the  com- 
petitive service;  or 

(2)  subchapter  I  of  chapter  81,  chapter  84 
(except  to  the  extent  specifically  provided 
therein),  and  section  7902  of  this  title. 

This  subsection  does  not  affect  the  status  of 
these  nonappropriated  fund  activities  as  Feder- 
al instrumentalities. 

iSee  main  edition  for  text  of  id)  and  (e)] 

(As  amended  Pub.  L.  101-508,  title  VII, 
§  7202(b),  Nov.  5,  1990,  104  Stat.  1388-335.) 

References  in  Text 

The  Pair  Labor  Standards  Act  of  1938.  referred  to  in 
subsec.  (c)(1)(C).  is  act  June  25.  1938.  ch.  676.  52  Stat. 
1060.  as  amended,  which  is  classified  principally  to 
chapter  8  (§  201  et  seq.)  of  Title  29.  Labor.  For  com- 
plete classification  of  this  Act  to  the  Code,  see  section 
201  of  Title  29  and  Tables. 

Amendments 

1990-Subsec.  (c)(1).  Pub.  L.  101-508,  §  7202(b)(1). 
amended  par.  (1)  generally.  Prior  to  amendment,  par. 
(1)  read  as  follows:  "laws  (other  than  subchapter  IV  of 
chapter  53  of  this  title,  subchapter  III  of  chapter  83  of 
this  title  to  the  extent  provided  in  section  8332(b)(16) 
of  this  title,  and  sections  5550  and  7204  of  this  title) 
administered  by  the  Office  of  Personnel  Management; 
or". 

Subsec.  (c)(2).  Pub.  L.  101-508.  §  7202(b)(2),  inserted 
"(except  to  the  extent  specifically  provided  therein)" 
after  "chapter  84". 

Effective  Date  of  1990  Amendment 

Section  7202(m)  of  Pub.  L.  101-508  provided  that: 
"(1)  The  amendments  made  by  this  section  [amend- 
ing this  section  and  sections  3502.  5334.  5335,  5365. 
5551.  6308.  6312,  8331.  8347.  8401.  8461.  and  8901  of 
this  title]  shall  apply  with  respect  to  any  individual 
who,  on  or  after  January  1, 1987— 
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"(A)  moves  without  a  break  in  service  of  more 
than  3  days  from  employment  in  a  nonappropriated 
fund  instrumentality  of  the  Department  of  Defense 
or  the  Coast  Guard  that  is  described  in  section 
2105(c)  of  title  5,  United  States  Code,  to  employment 
in  the  Department  of  Defense  or  the  Coast  Guard, 
respectively,  that  is  not  described  in  such  section 
2105(c);  or 

"(B)  moves  without  a  break  in  ser/ice  from  em- 
plojnnent  in  the  Department  of  Defense  or  the 
Coast  Guard  that  is  not  described  in  such  section 
2105(c)  to  employment  in  a  nonappropriated  fund 
instrumentality  of  the  Department  of  Defense  or 
the  Coast  Guard,  respectively,  that  Ls  described  in 
such  section  2105(c). 

"(2)  The  Secretary  of  Defense,  the  Secretary  of 
Transportation,  the  Director  of  the  Office  of  Person- 
nel Management,  and  the  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment  Board,  as  appli- 
cable, shall  take  such  actions  as  may  be  practicable  to 
ensure  that  each  individual  who  has  moved  as  de- 
scribed under  paragraph  (1)  on  or  after  January  1, 
1987,  and  before  the  date  of  enactment  of  this  Act 
[Nov.  5,  1990],  receives  the  benefit  of  the  amendments 
made  by  this  section  as  if  such  amendments  had  been 
in  effect  at  the  time  such  individual  so  moved.  Each 
such  individual  who  wishes  to  make  an  election  of  re- 
tirement coverage  under  the  amendments  made  by 
subsection  (j)  or  (k)  of  this  section  [amending  sections 
8331,  8347,  8401,  and  8461  of  this  title]  shall  complete 
such  election  within  180  days  after  the  date  of  enact- 
ment of  this  Act." 

Treatment  of  Individuals  Electing  To  Remain 
Subject  to  Their  Former  Retirement  System 

Section  7202(n)  of  Pub.  L.  101-508  provided  that: 

"(1)  For  the  purpose  of  this  section  [amending  this 
section  and  sections  3502,  5334,  5335,  5365,  5551,  6308, 
6312,  8331,  8347,  8401,  8461,  and  8901  of  this  title  and 
enacting  provisions  set  out  as  notes  under  this  section 
and  section  2101  of  this  title],  the  term  *nonappro- 
priated  fund  instrumentality'  means  a  nonappropriat- 
ed fund  instrumentality  of  the  Department  of  Defense 
or  the  Coast  Guard,  described  in  section  2105(c)  of 
title  5,  United  States  Code. 

'*(2)(A)  If  an  individual  makes  an  election  under  sec- 
tion 8347(p)(l)  of  title  5,  United  States  Code,  to 
remain  covered  by  subchapter  III  of  chapter  83  of 
such  title,  any  nonappropriated  fund  instrumentality 
thereafter  employing  such  individual  shall  deduct 
from  such  individual's  pay  and  contribute  to  the 
Thrift  Savings  Fund  such  sums  as  are  required  for 
such  individual  in  accordance  with  section  8351  of 
such  title. 

"(B)  Notwithstanding  subsection  (a)  or  (b)  of  section 
8432  of  title  5,  United  States  Code,  any  individual  who, 
as  of  the  date  of  enactment  of  this  Act  [Nov.  5,  1990], 
becomes  eligible  to  make  an  election  under  section 
8347(p)(l)  of  such  title  may,  within  30  days  after  such 
individual  makes  an  election  thereunder  in  accordance 
with  subsection  (m)(2)  [set  out  as  a  note  above],  make 
any  election  described  in  section  8432(b)(1)(A)  of  such 
title. 

"(3)(A)  If  an  individual  makes  an  election  under  sec- 
tion 8461(n)(l)  of  title  5,  United  States  Code,  to 
remain  covered  by  chapter  84  of  such  title,  any  nonap- 
propriated fxmd  instrumentality  thereafter  employing 
such  individual  shall  deduct  from  such  individual's 
pay  and  shall  contribute  to  the  Thrift  Savings  Fund 
the  funds  deducted,  together  with  such  other  sums  as 
are  required  for  such  individual  under  subchapter  III 
of  such  chapter. 

"(B)  Notwithstanding  subsection  (a)  or  (b)  of  section 
8432  of  title  5,  United  States  Code,  any  individual  who, 
as  of  the  date  of  enactment  of  this  Act.  becomes  eligi- 
ble to  make  an  election  \mder  section  8461(n)(l)  of 
such  title  may.  within  30  days  after  such  individual 
makes  an  election  thereunder  in  accordance  with  sub- 
section (m)(2).  make  any  election  described  in  section 
8432(b)(1)(A)  of  such  title. 


"(4)  If  an  individual  makes  an  election  under  section 
8347(p)(2)  or  8461(n)(2)  of  title  5.  United  States  Code, 
to  remain  covered  by  a  retirement  system  established 
for  employees  described  in  section  2105(c)  of  such 
title,  any  Government  agency  thereafter  emplo5^g 
such  individual  shall,  in  lieu  of  any  deductions  or  con- 
tributions for  which  it  would  otherwise  be  responsible 
with  respect  to  such  individual  imder  chapter  83  or  84 
of  such  title,  make  such  deductions  from  pay  and  such 
contributions  as  would  be  required  (under  the  retire- 
ment system  for  nonappropriated  fund  employees  in- 
volved) if  it  were  a  nonappropriated  fund  instrumen- 
tality. Any  such  deductions  and  contributions  shall  be 
remitted  to  the  Department  of  Defense  or  the  Coast 
Guard,  as  applicable,  for  transmission  to  the  appropri- 
ate retirement  system." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3502.  3551, 
4501,  5334,  5335.  5342.  5365.  5506,  5515.  5537,  5551, 
5552,  5581,  5595,  5751,  5945,  5946.  6103.  6104,  6121, 
6301,  6308,  6322,  6323,  7103,  7119,  7342,  8171.  8172, 
8173,  8311.  8331,  8332,  8347,  8401,  8461,  8701,  8901  of 
this  title;  title  10  sections  975,  1587;  title  18  section 
202;  title  19  section  2081;  title  22  sections  4341,  4833; 
title  25  section  450i;  title  26  section  7608;  title  42  sec- 
tion 3374;  title  50  section  426. 

§  2107.  Congressional  employee 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5531,  8331, 
8401,  8701,  8901  of  this  title;  title  2  section  31b-5;  title 
22  section  3008;  title  26  section  7448;  title  31  section 
774;  title  38  section  7297. 

§  2108.  Veteran;  disabled  veteran;  preference  eligible 
For  the  purpose  of  this  title- 

ISee  main  edition  for  text  of  (1)1 

(2)  'disabled  veteran"  means  an  individual 
who  has  served  on  active  duty  in  the  armed 
forces,  has  been  separated  therefrom  under 
honorable  conditions,  and  has  established  the 
present  existence  of  a  service-connected  dis- 
ability or  is  receiving  compensation,  disability 
retirement  benefits,  or  pension  because  of  a 
public  statute  administered  by  the  Depart- 
ment of  Veterans  Affairs  or  a  military  depart- 
ment; 

ISee  main  edition  for  text  ofiS)  to  (5)1 

(As  amended  Pub.  L.  102-54,  §  13(b)(1),  June  13, 
1991,  105  Stat.  274.) 

Amendbients 

1991— Par,  (2).  Pub.  L.  102-54  substituted  "Depart- 
ment of  Veterans  Affairs"  for  "Veterans'  Administra- 
tion". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3305,  3309, 
3312,  3318,  3352,  3502.  3504  of  this  title;  title  10  section 
943;  title  16  section  3198;  title  20  section  241;  title  22 
sections  1438.  3941;  title  25  section  2641;  title  32  sec- 
tion 709;  title  38  sections  106,  5303A,  7281.  7802;  title 
39  section  1005;  title  49  App.  section  2214. 

CHAPTER  23— MERIT  SYSTEM  PRINCIPLES 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  1222.  4703  of 
this  title. 
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§  2301.  Merit  system  principles 

(a)  This  section  shall  apply  to— 

(1)  an  Executive  agency;  and 

(2)  the  Government  Printing  Office. 

[See  main  edition  for  text  ofib)  and  (c)3 

(As  amended  Pub.  L.  101-474,  §  5(c),  Oct.  30, 
1990,  104  Stat.  1099.) 

Amendbients 

1990— Subsec.  (a).  Pub.  L.  101-474  redesignated  par. 
(3)  as  (2)  and  struck  out  former  par.  (2)  which  provid- 
ed that  this  section  is  applicable  to  Administrative 
Office  of  United  States  Courts. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2302,  4107, 
5379  of  this  title;  title  10  section  1722;  title  22  section 
3902;  title  31  section  732. 

§  2302.  Prohibited  personnel  practices 

(a)  iSee  main  edition  for  text  of  (1)1 
(2)  For  the  purpose  of  this  section— 

ISee  main  edition  for  text  of  (A)  and  (B)3 

(C)  "agency"  means  an  Executive  agency 
and  the  Government  Printing  Office,  but 
does  not  include— 

iSee  main  edition  for  text  ofii)  to  iiii)l 

(b)  Any  employee  who  has  authority  to  take, 
direct  others  to  take,  recommend,  or  approve 
any  personnel  action,  shall  not,  with  respect  to 
such  authority— 

{.See  main  edition  for  text  ofiDto  (7)3 

(8)  take  or  fail  to  take,  or  threaten  to  take 
or  fail  to  take,  a  personnel  action  with  respect 
to  any  employee  or  applicant  for  employment 
because  of — 

(A)  any  disclosure  of  information  by  an 
employee  or  applicant  which  the  employee 
or  applicant  reasonably  believes  evidences— 

(i)  a  violation  of  any  law,  rule,  or  regula- 
tion, or 

(ii)  gross  mismanagement,  a  gross  waste 
of  fimds,  an  abuse  of  authority,  or  a  sub- 
stantial and  specific  danger  to  public 
health  or  safety, 

if  such  disclosure  is  not  specifically  prohib- 
ited by  law  and  if  such  information  is  not 
specifically  required  by  Executive  order  to 
be  kept  secret  in  the  interest  of  national  de- 
fense or  the  conduct  of  foreign  affairs;  or 

(B)  any  disclosure  to  the  Special  Counsel 
of  the  Merit  Systems  Protection  Board,  or 
to  the  Inspector  General  of  an  agency  or 
another  employee  designated  by  the  head 
of  the  agency  to  receive  such  disclosures,  of 
information  which  the  employee  or  appli- 
cant reasonably  believes  evidences— 

(i)  a  violation  of  any  law,  rule,  or  regula- 
tion, or 

(ii)  gross  mismanagement,  a  gross  waste 
of  funds,  an  abuse  of  authority,  or  a  sub- 
stantial and  specific  danger  to  public 
health  or  safety; 

(9)  take  or  fail  to  take,  or  threaten  to  take 
or  fail  to  take,  any  personnel  action  against 


any  employee  or  applicant  for  employment 
because  of — 

(A)  the  exercise  of  any  appeal,  complaint, 
or  grievance  right  granted  by  any  law,  rule, 
or  regulation; 

(B)  testifying  for  or  otherwise  lawfully  as- 
sisting any  individual  in  the  exercise  of  any 
right  referred  to  in  subparagraph  (A); 

(C)  cooperating  with  or  disclosing  infor- 
mation to  the  Inspector  General  of  an 
agency,  or  the  Special  Counsel,  in  accord- 
ance with  applicable  provisions  of  law;  or 

(D)  for  refusing  to  obey  an  order  that 
would  require  the  individual  to  violate  a 
law; 

ISee  main  edition  for  text  of  (10)  and  (11)1 

This  subsection  shall  not  be  construed  to  au- 
thorize the  withholding  of  information  from 
the  Congress  or  the  taking  of  any  personnel 
action  against  an  employee  who  discloses  infor- 
mation to  the  Congress. 

ISee  main  edition  for  text  of(c)  and  (d)l 

(As  amended  Pub.  L.  101-12,  §  4,  Apr.  10,  1989, 
103  Stat.  32;  Pub.  L.  101-474,  §  5(d),  Oct.  30, 
1990,  104  Stat.  1099.) 

Amendbcents 

1990— Subsec.  (a)(2)(C).  Pub.  L.  101-474  struck  out 
",  the  Administrative  Office  of  the  United  States 
Courts,*'  after  ''means  an  Executive  agency". 

1989— Subsec.  (bK8).  Pub.  L.  101-12,  §  4(a),  in  intro- 
ductory provision  inserted  ",  or  threaten  to  take  or 
fail  to  take,'*  after  "fail  to"  and  substituted  "because 
of"  for  "as  a  reprisal  for",  in  subpar.  (A)  substituted 
"any  disclosure"  for  "a  disclosure",  in  subpar.  (A)(ii) 
inserted  "gross"  before  "mismanagement",  in  subpar. 
(B)  substituted  "any  disclosure"  for  "a  disclosure", 
and  in  subpar.  (B)(ii)  inserted  "gross"  before  "misman- 
agement". 

Subsec.  (b)(9).  Pub.  L.  101-12,  §  4(b),  amended  par. 
(9)  generally.  Prior  to  amendment,  par.  (9)  read  as  fol- 
lows:  "take  or  fail  to  take  any  personnel  action  against 
any  employee  or  applicant  for  employment  as  a  repris- 
al for  the  exercise  of  any  appeal  right  granted  by  any 
law,  rule,  or  regulation;". 

Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.  101-12  effective  90  days  fol- 
lowing Apr.  10,  1989,  see  section  11  of  Pub.  L.  101-12, 
set  out  as  a  note  under  section  1201  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  581,  1204,  1212, 
1214,  1221,  2301,  2303,  3352,  4505a,  4703,  5754.  5755, 
7116,  7121,  7701  of  this  title;  title  22  sections  3905, 
4115;  title  31  section  732. 

§  2303.  Prohibited  personnel  practices  in  the  Federal 
Bureau  of  Investigation 

ISee  main  edition  for  text  of  (a)  and  (5)3 

(c)  The  President  shall  provide  for  the  en- 
forcement of  this  section  in  a  manner  consist- 
ent with  applicable  provisions  of  sections  1214 
and  1221  of  this  title. 

(As  amended  Pub.  L.  101-12,  §  9(a)(1),  Apr.  10. 
1989,  103  Stat.  34.) 
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Amendbcents 

1989— Subsec.  (c).  Pub.  L.  101-12  substituted  "appli- 
cable provisions  of  sections  1214  and  1221"  for  "the 
provisions  of  section  1206". 

Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.  101-12  effective  90  days  fol- 
lowing Apr.  10,  1989,  see  section  11  of  Pub.  L.  101-12. 
set  out  as  a  note  under  section  1201  of  this  title. 

Subpart  B— Employment  and  Retention 

CHAPTER  31— AUTHORITY  FOR  EMPLOYMENT 

SUBCHAPTER  I-EMPLOYMENT 
AUTHORITIES 

§  3101.  General  authority  to  employ 

Citizenship  Requirement  for  Employees 
Compensated  From  Appropriated  Funds 

Act  Oct.  28,  1991,  Pub.  L.  102-141,  title  VI,  §  607,  105 
Stat.  868,  provided  that:  "Unless  otherwise  specified 
during  the  current  fiscal  year  no  part  of  any  appro- 
priation contained  in  this  or  any  other  Act  shall  be 
used  to  pay  the  compensation  of  any  officer  or  em- 
ployee of  the  Government  of  the  United  States  (in- 
cluding any  agency  the  majority  of  the  stock  of  which 
is  owned  by  the  Government  of  the  United  States) 
whose  post  of  duty  is  in  the  continental  United  States 
unless  such  person  (1)  is  a  citizen  of  the  United  States, 
(2)  is  a  person  in  the  service  of  the  United  States  on 
the  date  of  enactment  of  this  Act  [Oct.  28,  19911,  who, 
being  eligible  for  citizenship,  has  filed  a  declaration  of 
intention  to  become  a  citizen  of  the  United  States 
prior  to  such  date  and  is  actually  residing  in  the 
United  States,  (3)  is  a  person  who  owes  allegiance  to 
the  United  States,  (4)  is  an  alien  from  Cuba,  Poland, 
South  Vietnam,  or  the  Baltic  countries  lawfully  admit- 
ted to  the  United  States  for  permanent  residence,  or 
(5)  South  Vietnamese,  Cambodian,  and  Laotian  refu- 
gees paroled  in  the  United  States  after  January  1, 
1975,  or  (6)  nationals  of  the  People's  Republic  of 
China  protected  by  Executive  Order  Number  12711  of 
April  11,  1990  [8  U.S.C.  1101  note]:  Provided,  That  for 
the  purpose  of  this  section,  an  affidavit  signed  by  any 
such  person  shall  be  considered  prima  facie  evidence 
that  the  requirements  of  this  section  with  respect  to 
his  or  her  status  have  been  complied  with:  Provided 
further.  That  any  person  making  a  false  affidavit  shall 
be  guilty  of  a  felony,  and,  upon  conviction,  shall  be 
fined  no  more  than  $4,000  or  imprisoned  for  not  more 
than  one  year,  or  both:  Provided  further.  That  the 
above  penal  clause  shall  be  in  addition  to,  and  not  in 
substitution  for  any  other  provisions  of  existing  law: 
Provided  further.  That  any  payment  made  to  any  offi- 
cer or  employee  contrary  to  the  provisions  of  this  sec- 
tion shall  be  recoverable  in  action  by  the  Federal  Gov- 
ernment. This  section  shaU  not  apply  to  citizens  of 
Ireland,  Israel,  the  Republic  of  the  Philippines  or  to 
nationals  of  those  countries  allied  with  the  United 
States  in  the  current  defense  effort,  or  to  temporary 
employment  of  translators,  or  to  temporary  employ- 
ment in  the  field  service  (not  to  exceed  sixty  days)  as  a 
result  of  emergencies." 

Similar  provisions  were  contained  in  the  following 
prior  appropriation  acts: 

Nov.  5,  1990,  Pub.  L.  101-509,  title  VI,  §  603,  104  Stat. 
1471, 

Nov.  3,  1989,  Pub.  L.  101-136,  title  VI,  §  603,  103  Stat. 
816. 

§  3102.  Employment  of  personal  assistants  for  handi- 
capped employees,  including  blind  and  deaf  em- 
ployees 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  28  section  604;  title 
38  section  7281;  title  39  section  410. 


§3104.  Employment  of  specially  qualiHed  scientific 
and  professional  personnel 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3325,  5376  of 
this  title;  title  20  section  3461;  title  49  App.  section 
1655. 

§  3105.  Appointment  of  administrative  law  judges 

Hearing  Examiners  Appointed  for  Indian  I^robate 
Work 

Hearing  examiners  appointed  for  Indian  probate 
work  pursuant  to  former  section  372-1  of  Title  25,  In- 
dians, having  met  qualifications  required  for  appoint- 
ment pursuant  to  this  section,  deemed  to  have  been 
appointed  pursuant  to  this  section,  see  section  12(b)  of 
Pub.  L.  101-301,  set  out  as  a  Savings  Provision  note 
under  former  section  372-1  of  Title  25. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  554,  556,  559, 
1104,  1204.  1215,  1305,  3132,  3323,  3344,  4301,  5102, 
5304,  5372,  7105,  7132,  7521,  7701  of  this  title;  title  7 
section  2023;  title  15  sections  327,  1715;  title  16  section 
823b;  title  19  section  1641;  title  20  section  1234;  title  29 
sections  214,  661.  792;  title  30  sections  804,  823,  932a; 
title  31  section  3801;  title  33  sections  873.  919;  title  41 
section  607;  title  42  sections  2000e-4,  2282a,  3608,  3612, 
6303,  8433;  title  47  section  410;  title  49  sections  10305, 
10344.  11346;  title  50  App.  section  2412. 

§  3109.  Employment  of  experts  and  consultants;  tem- 
porary or  intermittent 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  575,  5102,  7342, 
8474  of  this  title;  title  2  sections  136c,  178h,  1108;  title 
3  sections  105,  106,  107,  108;  title  7  sections  16,  2225a, 
5902;  title  10  section  129b;  title  12  section  2405;  title  15 
sections  205i,  634d,  636,  1942,  2206,  2218,  2451,  4105^ 
4805;  title  16  sections  410cc-36,  460zz-2,  469b,  469j, 
470m,  825q-i,  1052,  1406;  title  17  section  805;  title  18 
sections  3153,  3168,  4204,  4352;  title  19  sections  1331, 
2171;  title  20  sections  959,  1098,  1213c,  1221e-l,  1233d. 
1505,  2012,  2106,  2839,  3413,  3462,  3463.  3702,  4343, 
4355,  4414.  4513,  4710;  title  21  sections  1305,  1502;  title 
22  sections  272a,  277d-3,  280b,  280i,  280k.  290b.  290f. 
290h-6.  1469.  1474.  1622d,  2024,  2083,  2102,  2103,  2386, 
2512,  2581,  2669,  2873,  2905,  3106,  3712,  4308,  4341, 
4832;  title  25  sections  640d-ll,  2707;  title  28  sections 
602,  625,  994;  title  29  sections  656,  671.  676.  783.  1302, 
1774;  title  30  section  1807;  title  31  sections  332,  731, 
1352,  5112;  title  36  section  1404;  title  38  section  7281; 
title  40  sections  71a,  822,  873,  1106;  title  41  section  422; 
title  42  sections  242b,  2422,  282,  285a-2,  285b-3,  290aa, 
299C-4,  300V-2,  1320b-9,  1962a-4,  1975d,  2286b.  2473, 
3211.  3788,  4276,  4343,  5042,  5149,  5612,  5816,  6616. 
7171,  7211.  7233,  10163,  10248,  10267,  10412,  11314;  title 
44  sections  2105,  2706,  3319,  3520;  title  49  sections  323, 
10384;  title  49  App.  sections  20,  26b,  1903,  2508;  title  50 
App.  sections  2158,  2169. 

SUHCHAPTER  II— THE  SENIOR 
EXECUTIVE  SERVICE 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  Is  referred  to  in  title  38  section 
7425. 

§  3131.  The  Senior  Executive  Service 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3151.  3393a  of 
this  title;  title  10  section  1601;  title  31  section  733. 


Page  145 


TITLE  5— GOVERNMENT  ORGANIZATION  AND  EMPLOYEES 


f3151 


§  3132.  Definitions  and  exclusions 

(a)  For  the  purpose  of  this  subchapter— 

(1)  "agency"  means  an  Executive  agency, 
except  a  Government  corporation  and  the 
General  Accounting  Office,  but  does  not  in- 
clude— 

(A)  any  agency  or  xmit  thereof  excluded 
from  coverage  by  the  President  under  sub- 
section (c)  of  this  section;  or 

(B)  the  Federal  Bureau  of  Investigation, 
the  Drug  Enforcement  Administration,  the 
Central  Intelligence  Agency,  the  Defense 
Intelligence  Agency,  the  National  Security 
Agency,  and,  as  determined  by  the  Presi- 
dent, an  Executive  agency,  or  unit  thereof, 
whose  principal  function  is  the  conduct  of 
foreign  intelligence  or  counterintelligence 
activities; 

(C)  the  Federal  Election  Commission;  or 

(D)  the  Office  of  the  Comptroller  of  the 
Currency,  the  Office  of  Thrift  Supervision, 
the  Federal  Housing  Finance  Board,  the 
Resolution  Trust  Corporation,  the  Farm 
Credit  Administration,  and  the  National 
Credit  Union  Administration; 

(2)  "Senior  Executive  Service  position" 
means  any  position  in  an  agency  which  is 
classified  above  GS-15  pursuant  to  section 
5108  or  in  level  IV  or  V  of  the  Executive 
Schedule,  or  an  equivalent  position,  which  is 
not  required  to  be  filled  by  an  appointment 
by  the  President  by  and  with  the  advice  and 
consent  of  the  Senate,  and  in  which  an  em- 
ployee— 

iSee  main  edition  for  text  of  (A)  to  (E)l 
but  does  not  include— 

ISee  main  edition  for  text  ofii)  and  Hi),  (3)  to 
C9);  (b)  to  (J)l 

(As  amended  Pub.  L.  101-73,  title  VII,  §  742(c), 
Aug.  9,  1989,  103  Stat.  437;  Pub.  L.  101-509,  title 
V,  §  529  [title  I,  §  101(b)(9)(A)],  Nov.  5,  1990, 
104  Stat.  1427,  1441;  Pub.  L.  101-624,  title 
XVIII,  §  1841,  Nov.  28,  1990,  104  Stat.  3835.) 

Amendbients 

1990— Subsec.  (a)(1)(D).  Pub.  L.  101-624  inserted  ref- 
erence to  Farm  Credit  Administration. 

Subsec.  (a)(2).  Pub.  L.  101-509  substituted  "classified 
above  GS-15  pursuant  to  section  5108"  for  "in  GS-16, 
17,  or  18  of  the  General  Schedule". 

1989— Subsec.  (a)(1)(D).  Pub.  L.  101-73  added 
subpar.  (D). 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2101a,  3104, 
3133,  3135,  3151,  3372,  3391,  3591,  4311,  4507,  5304, 
5376,  5381,  5724,  8432  of  this  title;  title  10  sections 
1601,  3014,  5014.  8014;  title  20  section  1402;  title  22  sec- 
tion 2664a;  title  31  section  733;  title  38  section  7281; 
title  44  section  2103. 


§3133.  Authorization  of  positions;  authority  for  ap- 
pointment 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  3392  of  this 
title. 

SUBCHAPTER  III— THE  FEDERAL 

BUREAU  OP  INVESTIGATION  AND 
DRUG  ENFORCEMENT  ADMINISTRA- 
TION SENIOR  EXECUTIVE  SERVICE 

§  3151.  The  Federal  Bureau  of  Investigration  and  Drug 
Enforcement  Administration  Senior  Executive 
Service 

(a)  The  Attorney  General  may  by  regulation 
establish  a  personnel  system  for  senior  person- 
nel within  the  Federal  Bureau  of  Investigation 
and  the  Drug  Enforcement  Administration  to 
be  known  as  the  Federal  Bureau  of  Investiga- 
tion and  Drug  Enforcement  Administration 
Senior  Executive  Service  (hereinafter  in  this 
subchapter  referred  to  as  the  "FBI-DEA  Senior 
Executive  Service").  The  regulations  establish- 
ing the  PBI-DEA  Senior  Executive  Service 
shall— 

ISee  main  edition  for  text  ofiDto  (4)1 
(5)  provide  for— 

ISee  main  edition  for  text  ofiA)  and  (B)] 

(C)  procedures  in  accordance  with  which 
any  furlough  affecting  the  FBI-DEA  Senior 
Executive  Service  shall  be  carried  out; 

(D)  removal  or  suspension  consistent  with 
subsections  (a),  (b),  and  (c)  of  section  7543 
(except  that  any  hearing  or  appeal  to  which 
a  member  of  the  FBI-DEA  Senior  Execu- 
tive Service  is  entitled  shall  be  held  or  de- 
cided pursuant  to  procedures  established  by 
regulations  of  the  Attorney  General);  and 

(E)  recertification  consistent  with  section 
3393a; 

LSee  main  edition  for  text  of  id)  and  (7);  (6)  to 
(c)] 

(As     amended     Pub.     L.     101-194,     title     V, 
§  506(b)(1),  Nov.  30,  1989,  103  Stat.  1758.) 

AMENDBfENTS 

1989— Subsec.  (a)(5)(E).  Pub.  L.  101-194  added 
subpar.  (E). 

Effective  Date  of  1989  Amendment 

Section  506(d)  of  Pub.  L.  101-194  provided  that: 
"The  amendments  made  by  this  section  [enacting  sec- 
tion 3393a  of  this  title  and  amending  this  section,  sec- 
tions 3393,  3592  to  3594,  7701,  8336,  8339,  8414,  and 
8421  of  this  title,  section  1601  of  Title  10,  Armed 
Forces,  section  3945  of  Title  22,  Foreign  Relations  and 
Intercourse,  and  provisions  set  out  as  a  note  under  sec- 
tion 402  of  Title  50,  War  and  National  Defense]  shall 
take  effect  on  January  1, 1991." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5304,  5376  of 
this  title. 
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CHAPTER  33— EXAMINATION,  SELECTION,  AND 
PLACEMENT 

SUBCHAPTER  I-EXAMINATION, 
CERTIFICATION,  AND  APPOINTMENT 

Sec. 

3324.        Appointments  to  positions  classified  above 
GS-15. 

SUBCHAPTER  HI-DETAILS 

3342.        Federal  participants  in  executive  exchange 
programs. 

SUBCHAPTER  IV-TRANSFERS 

3352.        Preference     in     transfers     for     employees 
making  certain  disclosures. 

SUBCHAPTER  VIII-APPOINTMENT,  REASSIGN- 
MENT, TRANSFER,  AND  DEVELOPMENT  IN 
THE  SENIOR  EXECUTIVE  SERVICE 

3393a.      Recertification. 

Amendments 

1990— Pub.  L.  101-509,  title  V,  §529  [title  I, 
§  101(b)(9)(C)(iii)],  Nov.  5.  1990,  104  Stat.  1427,  1441, 
substituted  "Appointments  to  positions  classified 
above  GS-15"  for  "Appointments  at  GS-16,  17,  and 
18"  in  item  3324. 

Pub.  L.  101-416,  §  2(a)(2),  Oct.  12,  1990,  104  Stat.  903, 
added  item  3342. 

1989— Pub.  L,  101-194,  title  V,  §  506(a)(2),  Nov.  30, 
1989, 103  Stat.  1758,  added  item  3393a. 

Pub.  L.  101-12,  §5(b),  Apr.  10,  1989,  103  Stat.  33, 
added  item  3352. 

SUBCHAPTER  I— EXAMINATION, 
CERTIFICATION,  AND  APPOINTMENT 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  title  16  section 
3198;  title  38  section  7403. 

§  3301.  Civil  service;  generally 

Short  Title  of  1991  Amendment 

Pub.  L.  102-175,  §  1.  Dec.  2.  1991,  105  Stat.  1222,  pro- 
vided that:  "This  Act  [amending  sections  3395,  3396, 
5383,  and  7701  of  this  title]  may  be  cited  as  the  'Senior 
Executive  Service  Improvements  Act'." 

National  Advisory  Council  on  the  Public  Service 

Pub.  L.  101-363.  Aug.  14.  1990,  104  Stat.  424,  provid- 
ed that: 

"SECTION  1.  SHORT  TITLE. 

"This  Act  may  be  cited  as  the  'National  Advisory 
Council  on  the  Public  Service  Act  of  1990*. 

"SEC.  2.  FINDINGS. 
"The  Congress  finds  that— 

"(1)  recognition  of  the  services  rendered  by  Feder- 
al employees  (hereinafter  in  this  Act  referred  to  as 
'national  public  service')  should  be  accorded  a  high 
and  continuing  place  on  the  national  agenda; 

"(2)  the  National  Commission  on  the  Public  Serv- 
ice, through  its  good  works,  has  docimiented  the 
need  for  greater  advocacy  on  behalf  of  those  per- 
forming national  public  service; 

"(3)  although  public  service  is  an  honorable  pro- 
fession, members  of  the  public  do  not  always  per- 
ceive it  favorably; 

"(4)  serious  obstacles  often  hinder  the  Grovem- 
ment's  efforts  to  recruit  and  retain  the  best  and  the 
brightest  for  national  public  service; 

"(5)  Just  as  the  public  has  a  right  to  expect  Feder- 
al employees  to  adhere  to  the  highest  standards  of 
excellence  and  ethicality,  so  Federal  employees  have 
a  right  to  expect  an  atmosphere  of  trust  and  respect, 
and  a  sense  of  accomplishment  from  their  work;  and 


"(6)  an  advisory  council  is  needed  to  provide  the 
President  and  the  Congress  with  bipartisan,  objec- 
tive assessments  of,  and  recommendations  concern- 
ing, the  Federal  workforce. 

'SEC.  3.  ESTABLISHMENT. 

"There  shall  be  established  a  council  to  be  known  as 
the  National  Advisory  Coimcil  on  the  Public  Service 
(hereinafter  in  this  Act  referred  to  as  the  'Council'). 

"SEC.  4.  FUNCTIONS. 
"The  Coimcil  shall— 

"(1)  regularly  assess  the  state  of  the  Federal  work- 
force; 

"(2)  in  conjunction  with  the  President,  the  Con- 
gress, and  the  Judiciary,  seek  to  attract  individuals 
of  the  highest  caliber  to  careers  involving  national 
public  service,  and  encourage  them  and  others  of 
similar  distinction  who  are  already  part  of  the  Fed- 
eral workforce  to  make  a  continuing  commitment  to 
national  public  service; 

"(3)  promote  better  public  understanding  of  the 
role  of  Federal  employees  in  implementing  Govern- 
ment prograzhs  and  policies,  and  otherwise  seek  to 
improve  the  public  perception  of  Federal  employees; 

"(4)  encoiu-age  efforts  to  build  student  interest  in 
performing  national  public  service  (whether  those 
efforts  are  imdertaken  at  the  community  level,  in 
the  classroom,  or  otherwise);  and 

"(5)  develop  methods  for  improving  motivation 
and  excellence  among  Federal  employees. 

"SEC.  5.  MEMBERSHIP. 

"(a)  Number  and  Appointment.— The  Council  shall 
be  composed  of  15  members  as  follows: 

"(1)  2  Members  of  the  Senate,  1  of  whom  shall  be 
appointed  by  the  majority  leader  of  the  Senate  and 
the  other  of  whom  shall  be  appointed  by  the  minori- 
ty leader  of  the  Senate. 

"(2)  2  Members  of  the  House  of  Representatives,  1 
of  whom  shall  be  appointed  by  the  Speaker  of  the 
House  of  Representatives  and  the  other  of  whom 
shall  be  appointed  by  the  minority  leader  of  the 
House  of  Representatives. 

"(3)  The  Director  of  the  Administrative  Office  of 
the  United  States  Courts  (or  his  delegate). 
"(4)  10  individuals  appointed  by  the  President— 

"(A)  4  of  whom  shall  be  chosen  from  among  offi- 
cers serving  in  the  executive  branch; 

"(B)  1  of  whom  shall  be  chosen  from  among 
career  employees  in  the  civil  service; 

"(C)  1  of  whom  shall  be  a  Federal  employee  who 
is  a  member  of  a  labor  organization  (as  defined  by 
section  7103(a)(4)  of  title  5,  United  States  Code); 
and 

"(D)  4  of  whom  shall  be  chosen  from  among 
members  of  the  public  who  do  not  hold  any  Gov- 
ernment office  or  position. 
"(b)  Continuation  of  Membership.— If  any  member 
of  the  Coimcil  whose  appointment  is  based  on  that  in- 
dividual's holding  a  Government  office  or  position 
leaves  such  office  or  position,  or  if  any  member  of  the 
Council  under  subsection  (a)(4)(D)  is  appointed  or 
elected  to  a  Government  office  or  position,  that  indi- 
vidual may  continue  to  serve  as  such  a  member  for  not 
longer  than  the  90-day  period  beginning  on  the  date  of 
leaving  that  office  or  position,  or  entering  into  that 
office  or  position,  as  the  case  may  be. 

"(c)  Terms.— Members  of  the  Council  shall  be  ap- 
pointed for  the  life  of  the  Council. 

"(d)  Vacancies.— A  vacancy  in  the  Council  shall  be 
filled  in  the  manner  in  which  the  original  appoint- 
ment was  made. 

"(e)  Compensation.— (1)  Members  of  the  Council 
shall  not  be  entitled  to  pay  (or,  in  the  case  of  members 
holding  any  Government  office  or  position,  pay  in  ad- 
dition to  any  to  which  they  are  otherwise  entitled  for 
service  in  such  office  or  position)  by  virtue  of  member- 
ship on  the  Council. 
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"(2)  While  serving  away  from  their  homes  or  regular 
places  of  business  in  the  performance  of  duties  for  the 
Council,  members  shall  be  allowed  travel  expenses,  in- 
cluding per  diem  in  lieu  of  subsistence,  in  the  same 
manner  as  authorized  by  section  5703  of  title  5,  United 
States  Code,  for  persons  employed  intermittently  in 
Government  service. 

"(f)  Quorum.— Eight  members  of  the  Council  shall 
constitute  a  quonun. 

"(g)  Chairman.— The  Chairman  of  the  Council  shall 
be  designated  by  the  President  from  among  the  mem- 
bers appointed  under  subsection  (a)(4)(D). 

"(h)  Meetings.— The  Council  shall  meet  at  the  call 
of  the  Chairman  or  a  majority  of  its  members,  and 
shall  meet  on  at  least  a  quarterly  basis. 

"SEC.  6.  DIRECTOR  AND  STAFF;  EXPERTS  AND 
CONSULTANTS. 

"(a)  Director.— With  the  approval  of  the  Council, 
the  Chairman  may  appoint  a  Director  and  fix  the  pay 
of  such  Director  at  a  rate  not  to  exceed  the  rate  for 
level  IV  of  the  Executive  Schedule  [5  U.S.C.  53153. 
The  Director  shall  be  a  person  who,  by  reason  of  dem- 
onstrated ability  in  the  area  of  management,  govern- 
ment, or  public  administration,  is  especially  well  quali- 
fied to  serve. 

"(b)  Staff.- With  the  approval  of  the  Chairman,  the 
Director  may  appoint  and  fix  the  pay  of  such  person- 
nel as  may  be  necessary  to  carry  out  the  f imctions  of 
the  Council.  The  staff  of  the  Council  shall  be  appoint- 
ed subject  to  the  provisions  of  title  5,  United  States 
Code,  governing  appointments  in  the  competitive  serv- 
ice, and  shall  be  paid  in  accordance  with  the  provisions 
of  chapter  51  and  subchapter  III  of  chapter  53  of  such 
title  relating  to  classification  and  General  Schedule 
pay  rates. 

"(c)  Experts  and  Consultants.— The  Council  may 
procure  temporary  or  intermittent  services  under  sec- 
tion 3109(b)  of  title  5,  United  States  Code,  but  at  rates 
for  individuals  not  to  exceed  the  daily  equivalent  of 
the  maximum  rate  payable  under  the  General  Sched- 
ule. 

"(d)  Staff  of  Federal  Agencies.— Upon  the  request 
of  the  Chairman,  the  head  of  a  Federal  agency  may 
detail,  on  a  reimbursable  or  nonreimbursable  basis, 
any  personnel  of  such  agency  to  the  Coimcil  to  assist 
the  Council  in  carrying  out  its  functions  under  this 
Act. 

"SEC.  7.  POWERS, 

"(a)  Mails.— The  Council  may  use  the  United  States 
mails  in  the  same  manner  and  imder  the  same  condi- 
tions as  other  Federal  agencies. 

"(b)  Administrative  Support  Services.— The  Ad- 
ministrator of  General  Services  shall  provide  to  the 
Council,  on  a  reimbursable  basis,  such  administrative 
support  services  as  the  Council  may  request. 

"(c)  Official  Data.— The  Coimcil  may  secure  direct- 
ly from  any  Federal  agency  information  necessary  to 
carry  out  its  functions  under  this  Act.  Each  such 
agency  is  authorized  and  directed  to  furnish,  to  the 
extent  permitted  by  law,  any  information  requested  by 
the  Council. 
"(d)  Gifts.— The  Council— 

"(1)  may  accept  money  and  other  property  donat- 
ed, bequeathed,  or  devised  to  the  Council  without 
condition  or  restriction  (other  than  that  it  be  used 
to  carry  out  the  work  of  the  Coimcil);  and 

"(2)  may  use,  sell,  or  otherwise  dispose  of  any  such 
property  to  carry  out  its  functions  under  this  Act, 
except  that,  upon  the  termination  of  the  Council, 
any  such  property  shall  be  disposed  of  in  accordance 
with  applicable  provisions  of  law  governing  the  dis- 
posal of  Federal  property. 

"SEC.  8.  REPORTS. 
"The  Council  shall  transmit  to  the  President  and 

each  House  of  the  Congress— 

"(1)  within  1  and  2  years,  respectively,  after  the 
date  on  which  the  Council  first  meets,  reports  con- 
taining its  preliminary  findings  and  recommenda- 
tions; and 


"(2)  within  3  years  after  the  date  on  which  the 
Council  first  meets,  a  final  report  containing  a  de- 
tailed statement  of  the  findings  and  conclusions  of 
the  Council,  together  with  its  recommendations  for 
such  legislation  or  administrative  actions  as  it  con- 
siders appropriate. 

"SEC.  9.  COMMENCEMENT;  TERMINATION. 

"(a)  Commencement.— Appointments  under  section  5 
shall  be  made,  and  the  Council  shall  first  meet,  within 
90  days  after  the  date  of  the  enactment  of  this  Act 
[Aug.  14. 19901. 

"(b)  Termination.- The  Council  shall  cease  to  exist 
upon  transmitting  its  final  report  under  section  8(2). 

"SEC.  10.  AUTHORIZATION. 

"There  is  authorized  to  be  appropriated  such  sums 
as  may  be  necessary  to  carry  out  this  Act." 

Ex.  Ord.  No.  10577.  Civil  Service  Rules 

Ex.  Ord.  No.  10577,  Nov.  22,  1954,  19  F.R.  7521,  eff. 
Jan.  23,  1955,  as  amended  by  Ex.  Ord.  No.  10641,  Oct. 
26.  1955,  20  F.R.  8137;  Ex.  Ord.  No.  10675,  Aug.  21, 
1956,  21  F.R.  6327  Jan.  23,  1956;  Ex.  Ord.  No.  10745, 
Dec.  12,  1957,  22  F.R.  10025;  Ex.  Ord.  No.  10869,  Mar. 
9,  1960,  25  F.R.  2073;  Ex.  Ord.  No.  11315,  Nov.  17, 1966. 
31  F.R.  14729;  Ex.  Ord.  No.  11839.  Feb.  15,  1975,  40 
F.R.  7351;  Ex.  Ord.  No.  11856,  May  7,  1975.  40  F.R. 
20259;  Ex.  Ord.  No.  11887,  Nov.  4,  1975,  40  F.R.  51411; 
Ex.  Ord.  No.  11935;  Sept.  2,  1976,  41  F.R.  37301;  Ex. 
Ord.  No.  12021.  Nov.  30,  1977,  42  F.R.  61237;  Ex.  Ord. 
No.  12043.  Mar.  7.  1978.  43  F.R.  9773;  Ex.  Ord.  No. 
12107.  Dec.  28,  1978,  44  F.R.  1055;  Ex.  Ord.  No.  12125, 
Mar.  15,  1979,  44  F.R.  16879;  Ex.  Ord.  No.  12148,  July 
20,  1979,  44  F.R.  43239;  Ex.  Ord.  No.  12300,  Mar.  23, 
1981.  46  F.R.  18683;  Ex.  Ord.  No.  12748,  Feb.  1,  1991. 
56  F.R.  4521,  provided: 

PART  I— CIVIL  SERVICE  RULES 

Section  101.  The  Civil  Service  Rules  are  hereby 
amended  to  read  as  follows: 

iSee  main  edition  for  text  of  Rules  I  to  VIIU 

Rule  IX— Executive,  Assignment  System  for  Posi- 
tions in  Grades  GS-16,  17.  and  18  of  the  General 
Schedule 

[Revoked  by  Ex.  Ord.  No.  12748.  Feb.  1. 1991.  56  F.R. 
4521.1 

ISee  main  edition  for  text  of  Parts  II  to  IV] 

Executive  Order  No.  12362 

Ex.  Ord.  No.  12362.  May  12,  1982,  47  F.R.  21231,  as 
amended  by  Ex.  Ord.  No.  12585,  Mar.  3.  1987,  52  F.R. 
6773,  which  related  to  appointment  to  competitive 
status  of  certain  overseas  employees  upon  return  to 
the  United  States,  was  revoked  by  Ex.  Ord.  No.  12721, 
July  30,  1990,  55  F.R.  31349,  set  out  as  a  note  below. 

Ex.  Ord.  No.  12685.  Noncompetitive  Conversion  of 
Personal  Assistants  to  Employees  With  Disabil- 
ities 

Ex.  Ord.  No.  12685,  July  28,  1989,  54  F.R.  31796.  pro- 
vided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  laws  of  the  United  States  of  Amer- 
ica, including  sections  3301  and  3302  of  title  5,  United 
States  Code,  it  is  hereby  ordered  as  follows: 

Section  1.  Upon  recommendation  by  the  employing 
agency,  and  subject  to  qualifications  and  other  re- 
quirements prescribed  by  the  Office  of  Personnel 
Management,  an  employee  in  a  position  in  the  except- 
ed service  imder  5  C.F.R.  213.3102(11)  as  a  reader,  in- 
terpreter, or  personal  assistant  for  a  handicapped  em- 
ployee, whose  emplosrment  in  such  position  is  no 
longer  necessary  and  who  has  completed  at  least  1 
year  of  satisfactory  service  in  such  position  under  a 
non-temporary  appointment,  may  be  converted  non- 
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competitively  to  a  career  or  career-conditional  ap- 
pointment. 

Sex:.  2.  This  order  shall  be  effective  upon  publication 
in  the  Federal  Register. 

George  Bush. 

Ex.  Ord.  No.  12718.  President's  Advisory 
Commission  on  the  Public  Service 

Ex.  Ord.  No.  12718,  June  29, 1990,  55  F.R.  27451.  pro- 
vided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  laws  of  the  United  States  of  Amer- 
ica, including  the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  and  in  order  to  provide  a 
continuing  source  of  advice  on  the  public  service  from 
outstanding  leaders  in  various  walks  of  private  life,  it 
is  hereby  ordered  as  follows: 

Section  1.  Establishment.  The  President's  Advisory 
Commission  on  the  Public  Service  ("Commission")  is 
hereby  established.  The  Commission  shall  be  com- 
prised of  13  members  to  be  appointed  by  the  President 
from  among  leading  citizens  in  private  life.  The  mem- 
bers shall  be  appointed  for  2-year  terms,  except  that 
initial  appointments  shall  include  six  members  ap- 
pointed to  serve  1-year  terms.  Any  vacancy  in  the 
Commission  shall  be  filled  by  an  appointment  for  the 
remainder  of  the  term  for  which  the  original  appoint- 
ment was  made,  and  a  member  whose  term  has  ex- 
pired may  serve  until  his  or  her  successor  has  been  ap- 
pointed. The  President  shall  designate  one  of  the 
members  of  the  Commission  to  serve  as  Chairperson. 

Sec  2.  Functions,  (a)  The  Commission  shall  meet 
from  time  to  time  at  the  request  of  the  Chairperson 
and  shall  consider  ways  to  enhance  the  public  service 
in  American  life,  including: 

(1)  improving  the  efficiency  and  attractiveness  of 
the  Federal  civil  service; 

(2)  increasing  the  interest  among  American  students 
in  pursuing  careers  in  the  public  service;  and 

(3)  strengthening  the  image  of  the  public  service  in 
American  life. 

(b)  The  Commission  shall  submit  a  report  on  its  ac- 
tivities to  the  Director  of  the  Office  of  Personnel  Man- 
agement and  the  President  each  year. 

Sec  3.  Administrative  Provisions,  (a)  The  members 
of  the  Commission  shall  serve  without  compensation, 
but  may  receive  travel  expenses,  including  per  diem  in 
lieu  of  subsistence,  in  accordance  with  sections  5702 
and  5703  of  title  5,  United  States  Code. 

(b)  All  executive  agencies  are  directed,  to  the  extent 
permitted  by  law,  to  provide  such  information,  advice, 
and  assistance  to  the  Commission  as  the  Commission 
may  request. 

(c)  The  Director  of  the  Office  of  Personnel  Manage- 
ment shall,  to  the  extent  permitted  by  law  and  subject 
to  the  availability  of  funds,  provide  the  Commission 
with  administrative  services,  staff  support,  and  neces- 
sary expenses. 

Sec  4.  General  Notwithstanding  any  other  Execu- 
tive order,  the  functions  of  the  President  under  the 
Federal  Advisory  Committee  Act,  as  amended  [5 
U.S.C.  App.],  except  that  of  reporting  to  the  Congress, 
which  are  applicable  to  the  Commission,  shall  be  per- 
formed by  the  Office  of  Personnel  Management  in  ac- 
cordance with  the  guidelines  and  procedures  estab- 
lished by  the  Administrator  of  General  Services. 

George  Bush. 

Ex.  Ord.  No.  12721.  Eligibility  of  Overseas 
Employees  for  Noncompetitive  Appointments 

Ex.  Ord.  No.  12721,  July  30,  1990,  55  F.R.  31349,  pro- 
vided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  laws  of  the  United  States  of  Amer- 
ica, including  sections  3301  and  3302  of  title  5  and  sec- 
tion 301  of  title  3  of  the  United  States  Code,  and  in 
order  to  permit  certain  overseas  employees  to  acquire 
competitive  status  upon  returning  to  the  United 
States,  it  is  hereby  ordered  as  follows: 


Section  1.  A  United  States  citizen  who  is  a  family 
n;omber  of  a  Federal  civilian  employee,  of  a  nonappro- 
priated fund  employee,  or  of  a  member  of  a  uniformed 
service  and  who  meets  the  qualifications  and  other  re- 
quirements established  by  the  Director  of  the  Office 
of  Personnel  Management,  including  an  appropriate 
period  of  satisfactory  service  under  one  or  more  over- 
seas appointments  in  the  excepted  or  competitive  civil 
service,  may  be  appointed  noncompetitively  to  a  com- 
petitive service  position  in  the  executive  branch  within 
the  United  States  (including  Guam,  Puerto  Rico,  and 
the  Virgin  Islands).  The  employing  agency  in  the 
United  States  may  waive  a  requirement  for  a  written 
test  for  an  individual  appointed  imder  this  order  if  the 
agency  determines  that  the  duties  and  responsibilities 
of  the  position  occupied  overseas  were  similar  enough 
to  those  of  the  position  to  which  the  individual  is 
being  appointed  under  this  order  to  make  the  written 
test  unnecessary. 

Sec  2.  The  Director  of  the  Office  of  Personnel  Man- 
agement shall  prescribe  such  regulations  as  may  be 
necessary  to  implement  this  order. 

Sec.  3.  To  the  extent  there  is  any  conflict  between 
this  order  and  Civil  Service  Rule  8.2  (5  CFR  8.2)  [set 
out  above],  the  provisions  of  this  order  shall  control. 

Sec.  4.  (a)  Executive  Order  No.  12362  of  May  12, 
1982,  as  amended,  and  Executive  Order  No.  12585  of 
March  3, 1987,  are  revoked. 

(b)  Existing  regulations  prescribed  by  the  Director 
of  the  Office  of  Personnel  Management  under  Execu- 
tive Order  No.  12362,  as  amended,  shall  continue  in 
effect  until  modified  or  superseded  by  the  Director  of 
the  Office  of  Personnel  Management. 

Sec  5.  This  order  shall  be  effective  upon  publication 
in  the  Federal  Register. 

George  Bush. 

§  3303.  Competitive  service;  recommendations  of  Sen- 
ators or  Representatives 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  38  section  7403. 

§  3304a.  Competitive  service;  career  appointment  after 
3  years*  temporary  service 

(a)  An  individual  serving  in  a  position  in  the 
competitive  service  under  an  indefinite  appoint- 
ment or  a  temporary  appointment  pending  es- 
tablishment of  a  register  (other  than  an  indi- 
vidual serving  under  an  overseas  limited  ap- 
pointment, or  in  a  position  classified  above 
GS-15  pursuant  to  section  5108)  acquires  com- 
petitive status  and  is  entitled  to  have  his  ap- 
pointment converted  to  a  career  appointment, 
without  condition,  when— 

LSee  main  edition  for  text  ofiDto  (4);  (6)  to 
(d)] 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  §  101(b)(9)(B)],  Nov.  5,  1990,  104  Stat. 
1427,  1441.) 

Amendbsents 

1990— Subsec.  (a).  Pub.  L.  101-509,  which  directed 
the  substitution  of  "in  a  position  classified  above 
GS-15  pursuant  to  section  5108)"  for  "in  GS-16,  17,  or 
18)",  was  executed  by  making  the  substitution  for  "in 
GS-16,  GS-17,  or  GS-18)",  as  the  probable  intent  of 
Congress. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,   see   section   529    [title   III,    §305]    of   Pub.   L. 
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101-509,  set  out  as  a  note  under  section  5301  of  this 
Utle. 

§3324.  Appointments  to  positions  classified  above 
GA-15  1 

(a)  An  appointment  to  a  position  classified 
above  OS-15  pursuant  to  section  5108  may  be 
made  only  on  approval  of  the  qualifications  of 
the  proposed  appointee  by  the  Office  of  Per- 
sonnel Management.  This  section  does  not 
apply  to  a  position— 

iSee  main  edition  for  text  ofiDto  (4);  (6)] 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  §  101(b)(9)(C)(i).  (ii)],  Nov.  5,  1990.  104 
Stat.  1427, 1441.) 

References  in  Text 

Section  5108  of  this  title,  referred  to  in  subsec. 
(a)(1),  was  amended  generally  by  Pub.  L.  101-509,  title 
V,  §  529  [title  I,  $  102(b)(2)],  Nov.  5,  1990,  104  Stat. 
1427,  1443,  and,  as  so  amended,  does  not  contain  a 
subsec.  (c). 

Amendments 

1990— Pub.  L.  101-509,  §529  [title  I, 
§  101(b)(9)(C)(ii)],  which  directed  that  "to  positions 
classified  above  GA-15"  be  substituted  for  "at  GS-18, 
17,  or  18''  in  section  catchline,  was  executed  by  making 
the  substitution  for  "at  GS-16,  17,  and  18**,  as  the 
probable  intent  of  Congress. 

Subsec.  (a).  Pub.  L.  101-509,  §529  [title  I, 
§  101(b)(9)(C)(i)],  substituted  "classified  above  GS-15 
pursuant  to  section  5108**  for  "in  GS-16, 17,  or  18". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1204,  1212, 
7204  of  this  title;  title  10  sections  4540.  7212,  9540;  title 
20  section  3461;  title  42  section  7231. 

§3326.  Appointments  of  retired  members  of  the 
armed  forces  to  positions  in  the  Department  of 
Defense 

LSee  main  edition  for  text  o/(a)] 

(b)  A  retired  member  of  the  armed  forces 
may  be  appointed  to  a  position  in  the  civil  serv- 
ice in  or  under  the  Department  of  Defense  (in- 
cluding a  nonappropriated  fund  instrumentali- 
ty under  the  jurisdiction  of  the  armed  forces) 
during  the  period  of  180  days  immediately  after 
his  retirement  only  if — 

iSee  main  edition  for  text  of  (1)1 

(2)  the  minimum  rate  of  basic  pay  for  the 
position  has  been  increased  imder  section 
5305  of  this  title;  or 

ISee  main  edition  for  text  ofi3);  (c)] 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  !  101(b)(3)(A)].  Nov.  5,  1990,  104  Stat. 
1427,  1439.) 


^  So  in  original.  Probably  should  be  "GS-15". 


Suspension  of  Section 

For  B-year  STispension  of  section  by  sec- 
tion 1206(f)  of  Pub.  L.  101-510,  see  Siispen- 
sion  of  Section  note  below. 

Amendments 

1990— Subsec.  (b)(2).  Pub.  L.  101-509  substituted 
"5305"  for  "5303". 

Suspension  of  Section 

Pub.  L.  101-510,  div.  A,  title  XII,  $  1206(f),  Nov.  5. 
1990,  104  Stat.  1661,  provided  that:  "Section  3326  of 
title  5,  United  States  Code,  shall  not  be  in  effect  for 
the  period  beginning  on  the  date  of  the  enactment  of 
this  Act  [Nov.  5, 1990]  and  ending  two  years  after  such 
date." 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shaU  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §3051  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 

§  3328.  Selective  Service  registration 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  38  section  7403; 

SUBCHAPTER  II— OATH  OF  OFFICE 
§  3331.  Oath  of  office 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2903,  2904, 
2905,  2906,  3332  of  this  title;  title  2  section  64-1;  title 
10  sections  591,  603,  626;  title  14  sections  273,  735;  title 
22  section  2504;  title  33  section  854a-2;  title  42  sections 
1971,  4954. 

SUBCHAPTER  III— DETAILS 

Annual  Report  to  Congress  on  Employees  or  Mem- 
bers OF  Armed  Services  Detailed  to  Executive 
Agencies;  Exebaptions 

Pub.  L.  102-141,  title  VI.  §  619,  Oct.  28,  1991,  105 
Stat.  871,  provided  that: 

"(a)  Notwithstanding  the  provisions  of  sections  112 
and  113  of  title  3,  United  States  Code,  each  Executive 
agency  detailing  any  personnel  shall  submit  a  report 
on  an  annual  basis  in  each  fiscal  year  to  the  Senate 
and  House  Committees  on  Appropriations  on  all  em- 
ployees or  members  of  the  armed  services  detailed  to 
Executive  agencies,  listing  the  grade,  position,  and  of- 
fices of  each  person  detailed  and  the  agency  to  which 
each  such  person  is  detailed. 

"(b)  The  provisions  of  this  section  shall  not  apply  to 
Federal  employees  or  members  of  the  armed  services 
detailed  to  or  f rom— 

"(1)  the  Central  Intelligence  Agency; 
"(2)  the  National  Security  Agency; 
"(3)  the  Defense  Intelligence  Agency; 
"(4)  the  offices  within  the  Department  of  Defense 
for  the  collection  of  specialized  national  foreign  in- 
teUigence  through  reconnaissance  programs; 

"(5)  the  Bureau  of  Intelligence  and  Research  of 
the  Department  of  State; 

"(6)  any  agency,  office,  or  unit  of  the  Army,  Navy, 
Air  Force,  and  Marine  Corps,  the  Federal  Bureau  of 
Investigation  and  the  Drug  Enforcement  Adminis- 
tration of  the  Department  of  Justice,  the  Depart- 
ment of  the  Treasury,  and  the  Department  of 
Energy  performing  intelligence  functions;  and 

"(7)  the  Director  of  Central  Intelligence. 
"(c)  The  exemptions  in  part  (b)  of  this  section  are 
not  intended  to  apply  to  information  on  the  use  of 
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personnel  detailed  to  or  from  the  intelligence  agencies 
which  is  currently  being  supplied  to  the  Senate  and 
House  Intelligence  and  Appropriations  Committees  by 
the  executive  branch  through  budget  justification  ma- 
terials and  other  reports. 

"(d)  For  the  purposes  of  this  section,  the  term  'Exec- 
utive agency'  has  the  same  meaning  as  defined  under 
section  105  of  title  5,  United  States  Code  (except  that 
the  provisions  of  section  104(2)  of  title  5,  United 
States  Code,  shall  not  apply)  and  includes  the  White 
House  Office,  the  Executive  Residence,  and  any  office, 
council,  or  organizational  unit  of  the  Executive  Office 
of  the  President." 

Similar  provisions  were  contained  in  the  following 
prior  appropriations  acts: 

Pub.  L.  101-609,  title  VI,  §  616,  Nov.  5,  1990,  104  Stat. 
1474. 

Pub.  L.  101-136,  title  VI,  §  616,  Nov.  3,  1989.  103  Stat. 
819. 

§3341.  Details;  within  Executive  or  military  depart- 
ments 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  3342  of  this 
title;  title  15  section  652. 

§3342.   Federal   participants  in  executive  exchange 
programs 

(a)  For  the  purpose  of  this  section,  the  term 
"executive  exchange  program"  means  any  pro- 
gram which  is  required,  by  statute  or  Executive 
order,  to  be  administered,  in  whole  or  in  part, 
by  the  President's  Commission  on  Executive 
Exchange  (described  in  Executive  Order  Num- 
bered 12493,  dated  December  5,  1984),  a  succes- 
sor entity  in  function,  or  any  officer  thereof. 

(b)  An  employee  assigned  to  a  position  in  the 
private  sector  as  a  participant  in  an  executive 
exchange  program  shall,  while  so  assigned,  be 
treated  as  if  on  detail  to  a  regular  work  assign- 
ment in  such  employee's  employing  agency, 
except  that  nothing  in  section  3341(b)  shall 
limit  the  period  of  time  for  which  any  such  em- 
ployee may  be  so  assigned. 

(c)  An  agreement  providing  for  the  assign- 
ment of  an  employee  to  a  position  in  the  pri- 
vate sector  as  a  participant  in  an  executive  ex- 
change program  shall  not  be  effective  unless  it 
includes  a  provision  under  which  the  private- 
sector  employer  agrees  to  reimburse  the  em- 
ployee's agency  for  any  basic  pay  which  is  paid 
by  the  agency  to  such  employee,  and  attributa- 
ble to  the  period  during  which  the  employee  is 
so  assigned.  Any  reimbursement  so  made  shall 
be  credited  to  the  appropriation,  fimd,  or  ac- 
count used  to  pay  the  amoimt  reimbursed. 

(Added  Pub.  L.  101-416,  §  2(a)(1),  Oct.  12,  1990, 
104  Stat.  902.) 

References  in  Text 

Executive  Order  Numbered  12493,  referred  to  in 
subsec.  (a),  is  Ex.  Ord.  No.  12493,  Dec.  5,  1984,  49  F.R. 
47819,  which  was  formerly  set  out  as  a  note  under  sec- 
tion 4103  of  this  title,  and  was  revoked  by  Ex.  Ord.  No. 
12760,  §  2,  May  2, 1991,  56  F.R.  21062,  set  out  as  a  note 
imder  section  4103  of  this  title,  which  abolished  the 
President's  Commission  on  Executive  Exchange. 

Prior  Provisions 

A  prior  section  3342,  Pub.  L.  89-554,  Sept.  6, 1966,  80 
Stat.  425,  which  prohibited  details  of  employees  from 
field  service  to  Executive  department  in  District  of  Co- 
limibia  except  for  temporary  duty,  details  specifically 


provided  for  by  law,  or  detailing  of  one  employee  from 
Bureau  of  Customs  for  duty  in  District  of  Coliunbia. 
was  repealed  by  Pub.  L.  89-762,  §  1(a),  Nov.  5,  1966,  80 
Stat.  1312. 

Effective  Date 

Section  2(b)  of  Pub.  L.  101-416  provided  that:  "The 
amendments  made  by  this  section  [enacting  this  sec- 
tion] shall  take  effect  90  days  after  the  date  of  enact- 
ment of  this  Act  [Oct.  12,  19903,  and  shall  apply  with 
respect  to  any  Federal  employee  who  begins  an  assign- 
ment with  a  private-sector  employer  as  a  participant 
in  an  executive  exchange  program  beginning  on  or 
after  that  effective  date." 

§  3347.  Details;  Presidential  authority 

Ex.  Ord.  No.  11274.  Order  of  Succession- 
Department  OF  Housing  and  Urban  Development 

Ex.  Ord.  No.  11274.  Mar.  30.  1966.  31  F.R.  5243,  a^ 
amended  by  Pub.  L.  101-509,  title  V,  §  529  [title  I, 
§  112(c)].  Nov.  5,  1990,  104  Stat.  1427,  1454.  provided: 

ISee  main  edition  for  text  of  first  par.} 

1.  In  the  event  of  a  vacancy  in  the  Office  of  the  Sec- 
retary of  Housing  and  Urban  Development  or  during 
the  absence  or  disability  of  the  Secretary,  the  Deputy 
Secretary  shall  act  as  Secretary  of  Housing  and  Urban 
Development. 

2.  During  any  period  when,  by  reason  of  absence,  dis- 
ability, or  vacancy  in  office,  neither  the  Secretary  nor 
the  Deputy  Secretary  is  available  to  exercise  the 
powers  or  perform  the  duties  of  the  Office  of  the  Sec- 
retary, an  Assistant  Secretary  or  the  General  Counsel, 
in  such  order  as  the  Secretary  may  from  time  to  time 
prescribe,  shall  act  as  Secretary  of  Housing  and  Urban 
Development.  If  no  such  order  of  succession  is  in 
effect  at  that  time,  then  they  shall  act  in  the  order  in 
which  they  shall  have  taken  office  as  Assistant  Secre- 
taries or  General  Counsel. 

Ex.  Ord.  No.  11487.  Designation  of  Officers  of  the 
Department  of  the  Interior  To  Act  as  Secretary 
of  the  Interior 

Ex.  Ord.  No.  11487,  Oct.  6,  1969,  34  P.R.  15593,  as 
amended  by  Pub.  L.  101-509.  title  V.  §529  [title  I, 
§  112(c)3,  Nov.  5,  1990,  104  Stat.  1427,  1454,  provided: 

iSee  main  edition  for  text  of  first  par.l 

Section  1.  During  any  period  when  by  reason  of  ab- 
sence, disability,  or  vacancy  in  office,  neither  the  Sec- 
retary of  the  Interior  nor  the  Deputy  Secretary  of  the 
Interior  is  available  to  exercise  the  powers  or  perform 
the  duties  of  the  office  of  Secretary,  an  Assistant  Sec- 
retary of  the  Interior  or  the  Solicitor  of  the  Depart- 
ment of  the  Interior,  in  such  order  as  the  Secretary  of 
the  Interior  may  from  time  to  time  prescribe,  shall  act 
as  Secretary.  If  no  such  order  of  succession  is  in  effect 
at  that  time,  they  shall  act  as  Secretary  in  the  order 
in  which  they  shall  have  taken  office  as  Assistant  Sec- 
retaries or  Solicitor. 

ISee  main  edition  for  text  of  Sec.  21 

Executive  Order  No.  12514 

Ex.  Ord.  No.  12514.  May  14,  1985.  50  F.R.  20383, 
which  provided  for  order  of  succession  of  officers  to 
act  as  Secretary  of  Defense,  Secretary  of  the  Army, 
Secretary  of  the  Navy,  and  Secretary  of  the  Air  Fofce, 
was  revoked  by  Ex.  Ord.  No.  12787,  Dec.  31,  1991,  57 
F.R.  517,  set  out  as  a  note  under  this  section. 

Ex.  Ord.  No.  12787.  Order  of  Succession  of  Officers 
To  Act  as  Secretary  of  Defense 

Ex.  Ord.  No.  12787.  Dec.  31.  1991.  57  PR.  517,  provid- 
ed: 
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By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States  of 
America,  including  section  3347  of  title  5»  United 
States  Code»  it  is  hereby  ordered  as  follows: 

Section  1.  Succession  to  the  Authority  of  the  Secre- 
tary of  Defense, 

(a)  In  the  event  of  the  death,  permanent  disability, 
or  resignation  of  the  Secretary  of  Defense,  the  incum- 
bents holding  the  Department  of  Defense  positions 
designated  below  shall,  in  the  order  indicated,  act  for 
and  exercise  the  powers  of  the  Secretary  of  Defense: 

(1)  Deputy  Secretary  of  Defense. 

(2)  Secretary  of  the  Army. 

(3)  Secretary  of  the  Navy. 

(4)  Secretary  of  the  Air  Force. 

(5)  Under  Secretary  of  Defense  for  Acquisition. 

(6)  Under  Secretary  of  Defense  for  Policy. 

(7)  Deputy  Under  Secretary  of  Defense  for  Acquisi- 
tion. 

(8)  Director  of  Defense  Research  and  Engineering, 
Assistant  Secretaries  of  Defense,  the  Comptroller  of 
the  Department  of  Defense,  the  Director  of  Oper- 
ational Test  and  Evaluation,  the  Deputy  Under  Secre- 
tary of  Defense  for  Policy,  and  the  General  Coimsel  of 
the  Department  of  Defense,  in  the  order  fixed  by  their 
length  of  service  as  permanent  appointees  in  such  po- 
sitions. 

(9)  Under  Secretaries  of  the  Army,  the  Navy,  and 
the  Air  Force,  in  the  order  fixed  by  their  length  of 
service  as  permanent  appointees  in  such  positions. 

(10)  Assistant  Secretaries  and  General  Counsels  of 
the  Army,  the  Navy,  and  the  Air  Force,  in  the  order 
fixed  by  their  length  of  service  as  permanent  appoint- 
ees in  such  positions. 

(b)  In  the  event  of  the  temporary  absence  or  tempo- 
rary disability  of  the  Secretary  of  Defense,  the  incum- 
bents holding  the  Department  of  Defense  positions 
designated  in  paragraph  (a)  of  this  section  shall,  in 
the  order  indicated,  act  for  and  exercise  the  powers  of 
the  Secretary  of  Defense. 

(1)  In  these  instances,  the  designation  of  an  Acting 
Secretary  of  Defense  applies  only  for  the  duration  of 
the  Secretary's  absence  or  disability,  and  does  not 
affect  the  authority  of  the  Secretary  to  resume  the 
powers  of  his  office  upon  his  return. 

(2)  In  the  event  that  the  Secretary  of  Defense  is 
merely  absent  from  his  position,  the  Secretary  may 
continue  to  exercise  the  powers  and  fulfill  the  duties 
of  his  office  during  his  absence,  notwithstanding  the 
provisions  of  this  order. 

(c)  Precedence  among  those  officers  designated  in 
paragraph  (a)  of  this  section  who  have  the  same  date 
of  appointment  shall  be  determined  by  the  Secretary 
of  Defense  at  the  time  that  such  appointments  are 
made. 

(d)  Notwithstanding  paragraphs  (a)  and  (b)  of  this 
section,  an  officer  shall  not  act  for  or  exercise  the 
powers  of  the  Secretary  of  Defense  under  this  order  if 
that  officer  serves  only  in  an  acting  capacity  in  the  po- 
sition that  would  otherwise  entitle  him  to  do  so. 

Sec.  2.  Temporary  Nature  of  SuccessiotL 

Succession  to  act  for  and  exercise  the  powers  of  the 
Secretary  of  Defense  pursuant  to  this  order  shall  be 
on  a  temporary  or  interim  basis  and  shall  not  have  the 
effect  of  vacating  the  statutory  appointment  held  by 
the  successor. 

Sbc.  3.  Revocation  of  Prior  Executive  Order. 

Executive  Order  No.  12514  of  May  14, 1985,  is  hereby 
revoked. 

George  Bush. 

SUBCHAPTER  IV— TRANSFERS 

§  3352.  Preference  in  transfers  for  employees  making 
certain  disclosiires 

(a)  Subject  to  the  provisions  of  subsections 
(d)  and  (e),  in  filling  a  position  within  any  £}x- 
ecutive  agency,  the  head  of  such  agency  may 


give  preference  to  any  employee  of  such 
agency,  or  any  other  Executive  agency,  to 
transfer  to  a  position  of  the  same  status  and 
tenure  as  the  position  of  such  employee  on  the 
date  of  applying  for  a  transfer  imder  subsection 
(b)  if- 

(1)  such  employee  is  otherwise  qualified  for 
such  position; 

(2)  such  employee  is  eligible  for  appoint- 
ment to  such  position;  and 

(3)  the  Merit  Systems  Protection  Board 
makes  a  determination  under  the  provisions 
of  chapter  12  that  a  prohibited  personnel 
action  described  under  section  2302(b)(8)  was 
taken  against  such  employee. 

(b)  An  employee  who  meets  the  conditions  de- 
scribed under  subsection  (a)(1),  (2),  and  (3)  may 
voluntarily  apply  for  a  transfer  to  a  position,  as 
described  in  subsection  (a),  within  the  Execu- 
tive agency  employing  such  employee  or  any 
other  Executive  agency. 

(c)  If  an  employee  applies  for  a  transfer 
under  the  provisions  of  subsection  (b)  and  the 
selecting  official  rejects  such  application,  the 
selecting  official  shall  provide  the  employee 
with  a  written  notification  of  the  reasons  for 
the  rejection  within  30  days  after  receiving 
such  application. 

(d)  An  employee  whose  application  for  trans- 
fer is  rejected  under  the  provisions  of  subsec- 
tion (c)  may  request  the  head  of  such  agency  to 
review  the  rejection.  Such  request  for  review 
shall  be  submitted  to  the  head  of  the  agency 
within  30  days  after  the  employee  receives  noti- 
fication under  subsection  (c).  Withhi  30  days 
after  receiving  a  request  for  review,  the  head  of 
the  agency  shall  complete  the  review  and  pro- 
vide a  written  statement  of  findings  to  the  em- 
ployee and  the  Merit  Systems  Protection 
Board. 

(e)  The  provisions  of  subsection  (a)  shall 
apply  with  regard  to  any  employee— 

(1)  for  no  more  than  1  transfer; 

(2)  for  a  transfer  from  or  within  the  agency 
such  employee  is  employed  at  the  time  of  a 
determination  by  the  Merit  Systems  Protec- 
tion Board  that  a  prohibited  personnel  action 
as  described  under  section  2302(b)(8)  was 
taken  against  such  employee;  and 

(3)  no  later  than  18  months  after  such  a  de- 
termination is  made  by  the  Merit  Systems 
Protection  Board. 

(f )  Notwithstanding  the  provisions  of  subsec- 
tion (a),  no  preference  may  be  given  to  any  em- 
ployee applying  for  a  transfer  under  subsection 
(b),  with  respect  to  a  preference  eligible  (as  de- 
fined under  section  2108(3))  applying  for  the 
same  position. 

(Added  Pub.  L.  101-12,  §  5(a),  Apr.  10,  1989,  103 
Stat.  32.) 

Effective  Date 

Section  effective  90  days  foUowing  Apr.  10»  1989,  see 
section  11  of  Pub.  L.  101-12,  set  out  ajs  an  Effective 
Date  of  1989  AmencUnent  note  under  section  1201  of 
this  title. 


§3371 


TITLE  5— GOVERNMENT  ORGANIZATION  AND  EMPLOYEES 


Page  152 


SUBCHAPTER  VI-ASSIGNMENTS  TO  AND 
PROM  STATES 

SXTBCHAPTER  REFERRED  TO  IN  OTHER  SECTIONS 

This  subchapter  is  referred  to  in  title  22  section 
4081;  title  42  section  11706. 

§  3371.  Definitions 

For  the  purpose  of  this  subchapter— 

ISee  main  edition  for  text  of  (1)1 

(2)  "local  government"  means— 

LSee  main  edition  for  text  of  (A)  and  (B)] 

(C)  any  Indian  tribe,  band,  nation,  or 
other  organized  group  or  community,  in- 
cluding any  Alaska  Native  village  as  defined 
in  the  Alaska  Native  Claims  Settlement  Act 
(85  Stat.  688),  which  is  recognized  as  eligible 
for  the  special  programs  and  services  pro- 
vided by  the  United  States  to  Indians  be- 
cause of  their  status  as  Indians  and  includes 
any  tribal  organization  as  defined  in  section 
4  of  the  Indian  Self-Determination  and 
Education  Assistance  Act; 

iSee  main  edition  for  text  of  (3)  and  (4)1 

(As  amended  Pub.  L.  101-301,  §  2(c),  May  24, 
1990,  104  Stat.  207.) 

References  in  Text 

Section  4  of  the  Indian  Self-Determination  and  Edu- 
cation Assistance  Act,  referred  to  in  par.  (2)(C),  is  clas- 
sified to  section  450b  of  Title  25,  Indians. 

Amendments 

1990— Par.  (2)(C).  Pub.  L.  101-301  substituted  "sec- 
tion  4"  for  "section  4(m)". 

§  3374.  Assignments  of  employees  from  State  or  local 
governments 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  21  section  878;  title 
25  section  2804. 

SUBCHAPTER  VIII— APPOINTMENT,  RE- 
ASSIGNMENT, TRANSFER,  AND  DEVEL- 
OPMENT IN  THE  SENIOR  EXECUTIVE 
SERVICE 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  1204,  1212 
of  this  tiUe;  title  38  section  7425. 

§  3392.  General  appointment  provisions 

LSee  main  edition  for  text  of  (a)  and  (6)] 

(c)(1)  If  a  career  appointee  is  appointed  by 
the  President,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  to  a  civilian  position  in  the 
executive  branch  which  is  not  in  the  Senior  Ex- 
ecutive Service,  and  the  rate  of  basic  pay  pay- 
able for  which  is  equal  to  or  greater  than  the 
rate  payable  for  level  V  of  the  Executive  Sched- 
ule, the  career  appointee  may  elect  (at  such 
time  and  in  such  manner  as  the  Office  may  pre- 
scribe) to  continue  to  have  the  provisions  of 
this  title  relating  to  basic  pay,  performance 
awards,  awarding  of  ranks,  severance  pay,  leave, 
and  retirement  apply  as  if  the  career  appointee 


remained  in  the  Senior  Executive  Service  posi- 
tion from  which  he  was  appointed.  Such  provi- 
sions shall  apply  in  lieu  of  the  provisions  which 
would  otherwise  apply— 

(A)  to  the  extent  provided  under  regula- 
tions prescribed  by  the  Office,  and 

(B)  so  long  as  the  appointee  continues  to 
serve  imder  such  Presidential  appointment. 

(2)  An  election  under  paragraph  (1)  may  also 
be  made  by  any  career  appointee  who  is  ap- 
pointed to  a  civilian  position  in  the  executive 
branch— 

(A)  which  is  not  in  the  Senior  Executive 
Service;  and 

(B)  which  is  covered  by  the  Executive 
Schedule,  or  the  rate  of  basic  pay  for  which  is 
fixed  by  statute  at  a  rate  equal  to  1  of  the 
levels  of  the  Executive  Schedule. 

An  election  under  this  paragraph  shall  remain 
effective  so  long  as  the  appointee  continues  to 
serve  in  the  same  position. 

ISee  main  edition  for  text  of(d)l 

(As  amended  Pub.  L.  101-335,  §  7(a),  July  17, 
1990,  104  Stat.  325.) 

References  in  Text 

The  Executive  Schedule,  referred  to  in  subsec.  (c),  is 
set  out  as  section  5311  et  seq.  of  this  title. 

Amendbcents 

1990— Subsec.  (c).  Pub.  L.  101-335  designated  exist- 
ing provisions  as  par.  (1),  redesignated  former  pars.  (1) 
and  (2)  as  subpars.  (A)  and  (B),  respectively,  and 
added  par.  (2). 

Effective  Date  of  1990  Amendment 

Section  7(b)(1)  of  Pub.  L.  101-335  provided  that: 
"The  amendments  made  by  this  section  [amending 
this  section]  shall  take  effect  on  the  date  of  enact- 
ment of  this  Act  [July  17, 19901." 

Election  by  Persons  Previously  Appointed 

Section  7(b)(2)  of  Pub.  L.  101-335  provided  that: 
"The  Office  of  Personnel  Management  shall  prescribe 
regiQations  (Including  procedures  and  deadlines) 
under  which  an  election  under  section  3392(c)(2)  of 
title  5,  United  States  Code  (as  amended  by  this  sec- 
tion) may  be  made  by  any  individual  who— 

"(A)  on  the  date  of  enactment  of  this  Act  [July  17, 
19903,  is  serving  in  a  civilian  position  in  the  execu- 
tive branch  which— 

"(i)  is  not  in  the  Senior  Executive  Service;  and 
"(ii)  satisfies  section  3392(c)(2)(B)  of  such  title  5 
(as  so  amended); 

"(B)  was  appointed  to  that  position  on  or  after  No- 
vember 1,  1986,  and  has  served  continuously  in  such 
position  since  then; 

"(C)  was  p.  career  appointee  (within  the  meaning 
of  section  3132(a)(4)  of  such  title  5)  immediately 
before  having  been  so  appointed;  and 

"(D)  was  not,  based  on  such  individual's  appoint- 
ment to  the  position  described  in  subparagraph  (A), 
eligible  to  make  an  election  under  section  3392(c)  of 
such  title  5  (as  then  in  effect). 
An  election  under  this  paragraph  shall  be  effective  as 
of  the  date  of  appointment  to  the  position  described  in 
subparagraph  (A)." 

§  3393.  Career  appointments 

ISee  main  edition  for  text  of  (a)  to  (f)l 
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(g)  A  career  appointee  may  not  be  removed 
from  the  Senior  Executive  Service  or  civil  serv- 
ice except  in  accordance  with  the  applicable 
provisions  of  sections  1215,  3393a,  3592,  3595, 
7532,  or  7543  of  this  title. 

(As  amended  Pub.  L.  101-12,  §  9(b),  Apr.  10, 
1989,  103  Stat.  35;  Pub.  L.  101-194,  title  V, 
§  506(b)(2),  Nov.  30,  1989, 103  Stat.  1758;  Pub.  L. 
101-280,  §  6(d)(1),  May  4, 1990,  104  Stat.  160.) 

Amendments 

1990— Subsec.  (g).  Pub.  L.  101-280  made  technical 
correction  to  directory  language  of  Pub.  L.  101-194, 
see  1989  Amendment  below. 

1989--Subsec.  (g).  Pub.  L.  101-194,  as  amended  by 
Pub.  L.  101-280.  inserted  "3393a,"  after  "1215,". 

Pub.  L.  101-12  substituted  "1215"  for  "1207". 

Effective  Date  of  1989  Amendbients 

Amendment  by  Pub.  L.  101-194  effective  Jan.  1, 
1991,  see  section  506(d)  of  Pub.  L.  101-194,  set  out  as  a 
note  under  section  3151  of  this  title. 

Amendment  by  Pub.  L.  101-12  effective  90  days  fol- 
lowing Apr.  10.  1989,  see  section  11  of  Pub.  L.  101-12, 
set  out  as  a  note  under  section  1201  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3393a,  3592, 
3593.  3594,  3595,  7541  of  this  title. 

§  3393a.  Recertincation 

(a)(1)  In  order  to  ensure  that  the  perform- 
ance of  career  appointees  demonstrates  the  ex- 
cellence needed  to  meet  the  goals  of  the  Senior 
Executive  Service,  as  set  forth  Jin  section  3131, 
each  career  appointee  shall  be  subject  to  recer- 
tification  by  the  employing  agency  in  accord- 
ance with  the  provisions  of  this  section. 

(2)  Beginning  in  calendar  year  1991,  and  re- 
curring every  third  calendar  year  thereafter, 
the  head  of  an  agency  shall  determine  a  time 
during  such  calendar  year  when  the  perform- 
ance of  career  appointees  in  the  agency  shall  be 
subject  to  recertification.  Recertification  shall 
not  be  required  of  any  career  appointee  who 
has  not  been  continuously  employed  as  a  senior 
executive  for  the  156  weeks  preceding  the  time 
determined  for  the  recertification.  For  the  pur- 
poses of  the  previous  sentence,  a  break  in  serv- 
ice of  6  months  shall  be  deemed  not  to  inter- 
rupt the  156  weeks  of  continuous  employment. 

(b)  The  supervising  official  of  each  career  ap- 
pointee shall  submit  to  a  performance  review 
board  established  by  the  agency  imder  section 
4314  a  recommendation  as  to  whether  the 
career  appointee's  performance  justifies  recerti- 
fication as  a  senior  executive,  based  on  such 
factors  as  the  career  appointee's  performance 
ratings  for  the  3  preceding  years  imder  section 
4314,  any  award  or  other  recognition  received 
by  the  career  appointee,  any  developmental  ac- 
tivities of  the  career  appointee,  and  any  other 
relevant  factors.  The  supervising  official's  rec- 
ommendation shall  reflect  that  official's  view 
as  to  whether  the  career  appointee's  overall 
performance  over  the  3  preceding  years  has 
demonstrated  the  excellence  expected  of  a 
senior  executive  in  relation  to  the  written  per- 
formance requirements  for  the  career  appoint- 
ee's senior  executive  position  as  established 
imder  section  4312(b).  The  career  appointee 
may  submit  to  the  performance  review  board  a 


statement  of  accomplishments  and  other  docu- 
mentation giving  evidence  of  the  quality  of  the 
career  appointee's  performance. 

(c)(1)  After  considering  the  recommendation 
and  other  Information  received  under  subsec- 
tion (b),  the  performance  review  board  shall 
submit  to  the  appointing  authority  a  recom- 
mendation as  to  whether  the  career  appointee 
should  be  recertified,  conditionally  recertified, 
or  not  recertified  as  a  senior  executive.  If  the 
board  proposes  to  recommend  conditional  re- 
certification or  nonrecertification,  then  the  af- 
fected appointee  shall  be  so  notified  and  shall 
have  the  opportunity  to  appear  before  the  per- 
formance review  board.  If  the  board  is  recom- 
mending that  the  career  appointee  be  recerti- 
fied, the  board  may  also  recommend  that  the 
career  appointee's  rate  of  basic  pay  be  in- 
creased to  a  higher  rate  established  under  sec- 
tion 5382.  If  the  board  is  recommending  that 
the  career  appointee  be  conditionally  recerti- 
fied, the  board  may  recommend  that  the  career 
appointee's  pay  be  reduced  to  the  next  lower 
rate  established  imder  section  5382.  The  board 
shall  also  provide  to  the  appointing  authority 
the  recommendation  and  other  information  re- 
ceived under  subsection  (b). 

(2)  More  than  one-half  of  the  members  of  a 
performance  review  board  under  this  section 
shall  consist  of  career  appointees.  The  require- 
ment of  the  preceding  sentence  shall  not  apply 
in  any  case  in  which  the  Office  of  Personnel 
Management  determines  that  there  exists  an 
insufficient  number  of  career  appointees  avail- 
able to  comply  with  the  requirement. 

(d)(1)  If  the  appointing  authority  determines 
that  the  career  appointee's  performance  during 
the  preceding  3  years  demonstrates  the  excel- 
lence expected  of  a  senior  executive,  the  ap- 
pointing authority  shall  recommend  to  the 
head  of  the  agency  that  the  career  appointee 
be  recertified  as  a  senior  executive. 

(2)  If  the  appointing  authority  determines 
that  the  career  appointee's  performance  has 
not  demonstrated  the  excellence  expected  of  a 
senior  executive,  the  appointing  authority  shall 
recommend  to  the  head  of  the  agency  that  the 
career  appointee  be  conditionally  recertified  as 
a  senior  executive  or  not  be  recertified  as  a 
senior  executive. 

(e)(1)  If  the  head  of  the  agency  decides  that 
the  career  appointee's  performance  warrants 
recertification  as  a  senior  executive,  the  career 
appointee  shall  continue  in  the  Senior  Execu- 
tive Service.  If  a  career  appointee  is  recertified 
as  a  senior  executive,  the  career  appointee's 
rate  of  basic  pay  may  not  be  reduced  at  the 
time  of  recertification. 

(2)  If  the  head  of  the  agency  decides  that  the 
career  appointee's  performance  does  not  war- 
rant full  recertification,  but  does  warrant  con- 
ditional recertification,  the  career  appointee— 

(A)  shall  remain  a  career  appointee  in  the 
Senior  Executive  Service; 

(B)  shall  be  subject  to  continuing  close 
review  of  the  career  appointee's  performance 
by  the  supervising  official  in  coordination 
with  an  executive  resources  board  established 
under  section  3393,  in  accordance  with  a  per- 
formance improvement  plan  developed  by  the 


56-001  O  —  92  —  7  :  QL3 


§3995 


TITLE  5— GOVERNMENT  ORGANIZATION  AND  EMPLOYEES 


Page  154 


8iH>ervi8iiig  official  i^d  subject  to  the  approv- 
al of  the  executive  resources  boia*d; 

(C)  may,  if  the  head  of  the  ageiK^y  so  deter- 
n^nes,  be  reduced  to  the  next  lower  rate  of 
basic  pay  established  under  section  5382;  and 

(D)  shfill  be  removed  frcrni  the  Senior  Exec- 
utive Service  if  the  ciyreer  appointee  is  not  re- 
cert^ied  as  a  sentor  exeoitive  at  the  end  of 
the  12-month  period  following  the  conditi<mal 
recertlHcation. 

If,  at  the  end  of  the  12-month  period  following 
the  conditional  recertification,  the  career  ap- 
pointee is  recertified  as  a  senior  executive,  any 
reduction  that  was  made  in  the  career  appoint- 
ee's rate  of  basic  pay  under  subparagraph  (C) 
shall  be  restored  prospectively. 

(3)  If  the  head  of  the  agency  decides  that  the 
career  appointee's  performajice  does  not  dem- 
onstrate that  the  career  appointee  qualifies  for 
recertif ication  or  conditional  recertif ication  as 
a  senior  executive,  the  career  appointee  shall  be 
removed  from  the  Senior  Executive  Service  in 
accordance  with  section  3592. 

(f)  The  Office  of  Personnel  Management 
shall  prescribe  standards  and  procedures  to 
ensiu'e  consistency  and  fairness  for  the  process 
of  recertif  ication  under  this  section. 

(Added  Pub.  L.  101-194,  title  V,  §  506(a)(1),  Nov. 
30, 1989, 103  Stat.  1756.) 

Effective  Date 

Section  effective  Jan.  1,  1991,  see  section  506(d)  of 
Pub.  L.  101-194,  set  out  as  an  Effective  I>ate  of  1989 
Amendment  note  under  section  3151  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3151,  3393. 
3592,  3593,  3594,  7701.  8336,  8414  of  this  title;  title  10 
section  1601;  title  22  section  3945. 

§3395.  Reassignmeiit  ami  transfer  within  the  Senior 
Executive  Service 

LSee  main  edition  for  text  of  (a)  to  id)! 

(e)(1)  Except  as  provided  in  paragraph  (2)  of 
this  subsection,  a  career  appointee  in  an  agency 
may  not  be  involuntarily  reassigned— 

LSee  main  edition  for  text  of  (A)! 

(B)  within  120  days  after  the  appointment 
in  the  agency  of  the  career  appointee's  most 
immediate  supervisor  who— 

(i)  is  a  noncareer  appointee;  and 
(ii)  has  the  authority  to  make  an  initial 
appraisal  of  the  career  appointee's  perform- 
ance under  subchapter  II  of  chapter  43. 

ISee  main  edition  for  text  of  i  2)1 

(3)  For  the  purpose  of  applying  paragraph  (1) 
to  a  career  appointee,  any  days  (not  to  exceed  a 
total  of  60)  during  which  such  career  appointee 
is  serving  pursuant  to  a  detail  or  other  tempo- 
rary assignment  apart  from  such  appointee's 
regular  position  shall  not  be  counted  in  deter- 
mining the  niunber  of  days  that  have  elapsed 
since  an  appointment  referred  to  in  subpara- 
graph (A)  or  (B)  of  such  paragraph. 

(As  amended  Pub.  L.  102-175,  |  3,  Dec.  2,  1991. 
105  Stat.  1222.) 


Amenbments 

1991-Subaec.  (eKlKBKii).  Pub.  L.  102-175.  §3(1). 
amended  el.  (ii)  generaUy.  PH(»r  to  amendment,  el.  (ii) 
read  as  follows:  "has  the  authority  to  reassign  the 
career  appointee." 

Subsec.  (eK3).  Pub.  L.  102-175.  §  3(2).  acJkied  par.  (3). 

§  3396.  E>ev^^inettt  fw  and  within  the  Senim*  Execu- 
tive S^rke 

ISee  main  edition  for  text  of  id)  to  (c)] 

(d)(1)  The  Office  shall  encourage  and  assist 
individual  to  improve  their  skills  and  increase 
their  contribution  by  service  in  a  variety  of 
agencies  as  well  as  by  accepting  temporary 
placements  in  State  or  local  governments  or  in 
the  private  sector. 

(2)  In  order  to  promote  the  professional  de- 
velopment of  career  appointees  and  to  assist 
them  in  achievii^  their  maximum  levels  of  pro- 
ficiency, the  Offtee  shall,  in  a  ix^tnner  consist- 
ent with  the  needs  of  the  Government  provide 
appropriate  infora^tional  services  and  other- 
wise encourage  career  appointees  to  tali:e  advan- 
tage of  any  opportunities  relating  to— 

(A)  sabbaticals; 

(B)  training;  or 

(C)  details  or  other  temporary  assignments 
in  other  agencies.  State  or  local  governments, 
or  the  private  sector. 

(As  amended  Pub.  L.  102-175,  §  4,  Dec.  2,  1991, 
105  Stat.  1223.) 

Amenohents 

1991— Subsec.  (d).  Pub.  L.  102-175  designated  exist- 
ing provisions  as  par.  (1)  and  added  par.  (2). 

CHAPTER  34— PART-TIME  CAREER 
EMPLOYMENT  OPPORTUNITIES 

Chapter  Referred  to  in  Other  Sections 
This  chapter  is  referred  to  in  title  38  section  7407. 

§  3405.  NoiiaiH>lieability 

iSee  main  edition  for  text  ofia)! 

(b)  This  chapter  shall  not  require  part-time 
career  emplojnnent  in  positions  the  rate  of 
basic  pay  for  which  is  fixed  at  a  rate  equal  to  or 
greater  than  the  minimimi  rate  payable  under 
section  5376. 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  §  101(b)(9)(D)],  Nov.  5,  1990,  104  Stat. 
1427,  1441.) 

Amendbcents 

1990— Subsec.  (b).  Pub.  L.  101-509  substituted  "pay- 
able under  section  5376*'  for  "fixed  for  GS-16  of  the 
General  Schedule". 

Effective  Date  of  1990  Abcendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §3053  of  Pub.  L. 
101-509,  set  out  as  a  note  tmder  section  5301  of  this 
title. 
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CHAPTER  35— RETENTION  PREFERENCE, 
RESTORATION,  AND  REEMPLOYMENT 

SUBCHAPTER  I-RETENTION 
PREFERENCE 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  title  22  section 
3964;  title  42  section  237. 

§  3501.  Dennitions;  application 

(a)  For  the  purpose  of  this  subchapter,  except 
section  3504— 

ISee  main  edition  for  text  of(l)  and  (2)1 

(3)  a  preference  eligible  employee  who  is  a 
retired  member  of  a  uniformed  service  is  con- 
sidered a  preference  eligible  only  if — 

(A)  his  retirement  was  based  on  disabil- 
ity- 

iSee  main  edition  for  text  of(i)l 

(ii)  caused  by  an  instrumentality  of  war 
and  incurred  in  the  line  of  duty  during  a 
period  of  war  as  defined  by  sections  101 
and  1101  of  title  38; 

ISee  main  edition  for  text  of(B)  and  (C);  (6)] 

(As  amended  Pub.  L.  102-83,  §  5(c)(2),  Aug.  6, 
1991,  105  Stat.  406.) 

Amendbcents 

1991— Subsec.  (a)(3)(A)(ii).  Pub.  L.  102-83  substitut- 
ed reference  to  section  1101  of  title  38  for  reference  to 
section  301  of  title  38. 

§  3502.  Order  of  retention 

(a)  The  Office  of  Personnel  Management 
shall  prescribe  regulations  for  the  release  of 
competing  employees  in  a  reduction  in  force 
which  give  due  effect  to— 

ISee  main  edition  for  text  ofiDto  (4)3 

In  computing  length  of  service,  a  competing 
employee— 

iSee  main  edition  for  text  of  (A)  and  (B)] 

(C)  is  entitled  to  credit  for— 

(i)  service  rendered  as  an  employee  of  a 
county  committee  established  pursuant  to 
section  8(b)  of  the  Soil  Conservation  and 
Allotment  Act  or  of  a  committee  or  associa- 
tion of  producers  described  in  section  10(b) 
of  the  Agricultural  Adjustment  Act;  and 

(ii)  service  rendered  as  an  employee  de- 
scribed in  section  2105(c)  if  such  employee 
moves  or  has  moved,  on  or  after  January  1, 
1987,  without  a  break  in  service  of  more 
than  3  days,  from  a  position  in  a  nonappro- 
priated f  imd  instrumentality  of  the  Depart- 
ment of  Defense  or  the  Coast  Guard  to  a 
position  in  the  Department  of  Defense  or 
the  Coast  Guard,  respectively,  that  is  not 
described  in  section  2105(c). 

ISee  main  edition  for  text  ofib)  and  (c)] 

(As    amended    Pub.    L.     101-508,    title    VII, 
§  7202(c),  Nov.  5,  1990, 104  Stat.  1388-335.) 


References  in  Text 

Section  8(b)  of  the  Soil  Conservation  and  Allotment 
Act,  referred  to  in  subsec.  (a)(C)(i),  probably  means 
section  8(b)  of  the  Soil  Conservation  and  Domestic  Al- 
lotment Act,  which  is  classified  to  section  590h(b)  of 
Title  16,  Conservation. 

Section  10(b)  of  the  Agricultural  Adjustment  Act,  re- 
ferred to  in  subsec.  (a)(C)(i),  is  classified  to  section 
610(b)  of  Title  7,  Agriculture. 

Amendments 

1990— Subsec.  (a)(C).  Pub.  L.  101-508  amended 
subpar.  (C)  generally.  Prior  to  amendment,  subpar.  (C) 
read  as  foUows:  "is  entitled  to  credit  for  service  ren- 
dered as  an  employee  of  a  county  committee  estab- 
lished pursuant  to  section  590h(b)  of  title  16,  or  of  a 
committee  or  an  association  of  producers  described  in 
section  610(b)  of  title  7.*' 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-508  applicable  with  re- 
spect to  any  individual  who,  on  or  after  Jan.  1,  1987, 
moves  from  employment  in  nonappropriated  fund  in- 
strumentality of  Department  of  Defense  or  Coast 
Guard,  that  is  described  in  section  2105(c)  of  this  title, 
to  emplojonent  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  or  who  moves  from 
employment  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  to  employment  in 
nonappropriated  fund  instrumentality  of  Department 
or  Coast  Guard,  that  is  described  in  section  2105(c), 
see  section  7202(m)(l)  of  Pub.  L.  101-508,  set  out  as  a 
note  under  section  2105  of  this  title. 


SUBCHAPTER  V— REMOVAL,  REINSTATE- 
MENT, AND  GUARANTEED  PLACEMENT 
IN  THE  SENIOR  EXECUTIVE  SERVICE 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  section  4314  of  this 
title;  title  38  section  7425. 

§  3592.  Removal  from  the  Senior  Executive  Service 

(a)  Except  as  provided  in  subsection  (b)  of 
this  section,  a  career  appointee  may  be  removed 
from  the  Senior  Executive  Service  to  a  civil 
service  position  outside  of  the  Senior  Executive 
Service— 

(1)  during  the  1-year  period  of  probation 
under  section  3393(d)  of  this  title, 

(2)  at  any  time  for  less  than  fully  successful 
executive  performance  as  determined  imder 
subchapter  II  of  chapter  43  of  this  title,  or 

(3)  if  the  career  appointee  is  not  recertified 
as  a  senior  executive  under  section  3393a, 

except  that  in  the  case  of  a  removal  under 
paragraph  (2)  of  this  subsection  the  career  ap- 
pointee shall,  at  least  15  days  before  the  remov- 
al, be  entitled,  upon  request,  to  an  informal 
hearing  before  an  official  designated  by  the 
Merit  Systems  Protection  Board  at  which  the 
career  appointee  may  appear  and  present  argu- 
ments, but  such  hearing  shall  not  give  the 
career  appointee  the  right  to  initiate  an  action 
with  the  Board  under  section  7701  of  this  title, 
nor  need  the  removal  action  be  delayed  as  a 
result  of  the  granting  of  such  hearing.  In  the 
case  of  a  removal  under  paragraph  (3)  of  this 
subsection,  the  career  appointee  shall  have  the 
right  to  appeal  the  removal  from  the  Senior 
Executive  Service  to  the  Merit  Systems  Protec- 
tion Board  under  section  7701. 
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ISee  main  edition  for  text  ofib)  and  (c)] 

(As     amended     Pub.     L.     101-194,     title     V, 
§  506(b)(3).  Nov.  30,  1989,  103  Stat.  1758.) 

Amendments 

1989~Subsec.  (a).  Pub.  L,  101-194,  |  506(b)(3)(D).  in- 
serted at  end  "In  the  case  of  a  removal  under  para- 
graph (3)  of  this  subsection,  the  career  appointee  shall 
have  the  right  to  appeal  the  removal  from  the  Senior 
Executive  Service  to  the  Merit  Systems  Protection 
Board  under  section  7701." 

Subsec.  (a)(3).  Pub.  L.  101-194.  §  506(b)(3)(A)-(C). 
added  par.  (3). 

Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.  101-194  effective  Jan.  1, 
1991.  see  section  506(d)  of  Pub.  L.  101-194,  set  out  as  a 
note  under  section  3151  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3151,  3393. 
3393a,  7542  of  this  title;  title  10  section  1601;  title  31 
section  733. 

§  3593.  Reinstatement  in  the  Senior  Executive  Service 

(a)  A  former  career  appointee  may  be  rein- 
stated, without  regard  to  section  3393(b)  and  (c) 
of  this  title,  to  any  Senior  Executive  Service  po- 
sition for  which  the  appointee  is  qualified  if— 

iSee  main  edition  for  text  of  i  1)1 

(2)  the  appointee  left  the  Senior  Executive 
Service  for  reasons  other  than  misconduct, 
neglect  of  duty,  malfeasance,  less  than  fully 
successful  executive  performance  as  deter- 
mined under  subchapter  II  of  chapter  43  of 
this  title,  or  failure  to  be  recertified  as  a 
senior  executive  under  section  3393a. 

ISee  main  edition  for  text  ofib)  and  (c)] 

(As     amended     Pub.     L.     101-194,     title     V, 
§  506(b)(4),  Nov.  30,  1989,  103  Stat.  1758.) 

Amendments 

1989— Subsec.  (a)(2).  Pub.  L.  101-194  struck  out  "or" 
after  "malfeasance,"  and  inserted  ",  or  failure  to  be 
recertified  as  a  senior  executive  under  section  3393a" 
before  period  at  end. 

Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.  101-194  effective  Jan.  1, 
1991,  see  section  506(d)  of  Pub.  L.  101-194.  set  out  as  a 
note  under  section  3151  of  this  title. 

§  3594.  Guaranteed  placement  in  other  personnel  sys- 
tems 

ISee  main  edition  for  text  ofia)l 

(b)  A  career  appointee  who  has  completed  the 
probationary  period  under  section  3393(d)  of 
this  title,  and  who— 

(1)  is  removed  from  the  Senior  Executive 
Service  for  less  than  fully  successful  execu- 
tive performance  as  determined  under  sub- 
chapter II  of  chapter  43  of  this  title; 

(2)  is  removed  from  the  Senior  Executive 
Service  under  paragraph  (4)  or  (5)  of  section 
3595(b)  of  this  title;  or 

(3)  is  removed  from  the  Senior  Executive 
Service  for  failure  to  be  recertified  under  sec- 
tion 3393a; 


shall  be  entitled  to  be  placed  in  a  civil  service 

position  (other  than  a  Senior  Executive  Service 

position)  in  any  agency. 
(c)(1)  For  purposes  of  subsections  (a)  and  (b) 

of  this  section— 

(A)  the  position  in  which  any  career  ap- 
pointee is  placed  under  such  subsections  shall 
be  a  continuing  position  at  GS-15  of  the  Gen- 
eral Schedule  or  classified  above  GS-15  pur- 
suant to  section  5108,,^  or  an  equivalent  posi- 
tion, and,  in  the  case  of  a  career  appointee  re- 
ferred to  in  subsection  (a)  of  this  section,  the 
career  appointee  shall  be  entitled  to  an  ap- 
pointment of  a  tenure  equivalent  to  the 
tenure  of  the  appointment  held  in  the  posi- 
tion from  which  the  career  appointee  was  ap- 
pointed; 

ISee  main  edition  for  text  ofiB)  and  (C),  (2)3 

(As  amended  Pub.  L.  101-194,  title  V, 
§  506(b)(5),  Nov  30,  1989.  103  Stat.  1758;  Pub.  L. 
101-509.  title  V,  §  529  [title  I,  §  101(b)(9)(E)3, 
Nov.  5,  1990,  104  Stat.  1427,  1441.) 

Amendments 

1990— Subsec.  (c)(1)(A).  Pub.  L.  101-509  substituted 
"at  GS-15  of  the  General  Schedule  or  classified  above 
GS-15  pursuant  to  section  5108,"  for  "at  GS-15  or 
above  of  the  General  Schedule". 

1989-Subsec.  (bK3).  Pub.  L.  101-194  added  par.  (3). 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 

1990,  see  section  529  [title  III.  §3053  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 

Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.   101-194  effective  Jan.   1, 

1991,  see  section  506(d)  of  Pub.  L.  101-194,  set  out  as  a 
note  under  section  3151  of  this  title. 

Subpart  C— Employee  Performance 
CHAPTER  41— TRAINING 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  section  3381  of  this 
title:  title  18  section  209;  title  26  section  4941;  title  38 
section  3681;  title  49  App.  sections  1354,  1903. 

§  4101.  Definitions 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5379  of  this 
title. 

§  4103.  Establishment  of  training  programs 

Temporary  Extension  of  Authority  Relating  to 
Private-Sector  Executives  Performing  Volun- 
tary Services  for  Cjtovernment 

Pub.  L.  101-416,  §  1,  Oct.  12,  1990,  104  Stat.  902,  pro- 
vided that: 

"(a)  In  General.— Notwithstanding  the  expiration 
on  September  30,  1990,  of  the  Executive  Exchange 
Program  Volimtary  Services  Act  of  1986  (5  U.S.C.  4103 
note),  any  individual  who,  as  of  that  date,  is  or  was 
participating  in  a  program  established  under  such  Act 


>  So  in  original. 
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may  continue  to  perform  voluntary  services  for  the 
Government,  and  the  Government  may  continue  to 
accept  those  services,  for  not  more  than  an  additional 
90  days  beyond  that  expiration  date,  to  the  same 
extent  as  if  such  Act  had  not  expired. 

"(b)  Effective  Date.— This  section  shall  be  effective 
as  of  September  30, 1990." 

Experimental  Program  Relating  to  Acceptance  of 
Voluntary  Services  From  Pabticipants  in  Execu- 
tive Exchange  Program 

Pub.  L.  99-424,  Sept.  30,  1986,  100  Stat.  964,  as 
amended  by  Pub.  L.  101-87,  Aug.  16,  1989,  103  Stat. 
595,  authorized  President  to  establish  an  experimental 
program,  to  be  conducted  during  fiscal  years  1987 
through  1990,  under  which  voluntary  services  could  be 
accepted  by  the  Government,  without  regard  to  31 
U.S.C.  1342. 

Executive  Order  No.  12493 

Ex.  Ord.  No.  12493,  Dec.  5,  1984,  49  P.R.  47819,  as 
amended  by  Ex.  Ord.  No.  12516,  May  21,  1985,  50  F.R. 
21417;  Ex.  Ord.  No.  12602,  July  15,  1987,  52  F.R.  27187, 
which  continued  the  President's  Commission  on  Exec- 
utive Exchange,  was  revoked  by  Ex.  Ord.  No.  12760, 
§  2,  May  2.  1991,  56  F.R.  21062,  set  out  below. 

Ex.  Ord.  No.  12760.  President's  Commission  on 
Executive  Exchange 

Ex.  Ord.  No.  12760,  May  2,  1991,  56  F.R.  21062,  pro- 
vided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States  of 
America,  it  is  hereby  ordered  as  follows: 

Section  1.  The  President's  Commission  on  Executive 
Exchange  is  hereby  abolished.  The  Director  of  the 
Office  of  Personnel  Management  shall  be  responsible 
for  terminating  the  functions  of  the  Commission, 
which  shall  be  completed  no  later  than  September  30, 
1991. 

Sec  2.  Executive  Order  No.  12493  of  December  5, 
1984  is  revoked. 

George  Bush. 

§  4104.  Government  facilities;  use  of 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  7  section  5922. 

§  4107.  Non-Government  facilities;  restrictions 

iSee  main  edition  for  text  o/(a)  and  (6)] 

(c)  Except  as  provided  in  subsection  (d)  of 
this  section,  this  chapter  does  not  authorize  the 
selection  and  assignment  of  an  employee  for 
training  by,  in,  or  through  a  non-Government 
facility,  or  the  pajmient  or  reimbursement  of 
the  costs  of  training,  for- 
esee main  edition  for  text  ofil)  and  (2)] 

(d)(1)  The  regulations  prescribed  under  sec- 
tion 4118  of  this  title  shall  include  provisions 
under  which  the  head  of  an  agency  may  pro- 
vide training,  or  payment  or  reimbursement  for 
the  costs  of  any  training,  not  otherwise  allow- 
able under  subsection  (c)  of  this  section,  if  nec- 
essary to  assist  in  the  recruitment  or  retention 
of  employees  in  occupationf;  in  which  the  Gov- 
ernment has  or  anticipates  a  shortage  of  quali- 
fied personnel,  especially  in  occupations  involv- 
ing critical  skills  (as  defined  imder  such  regula- 
tions). 

(2)  In  exercising  any  authority  under  this 
subsection,  an  agency  shall,  consistent  with  the 
merit  system  principles  set  forth  in  paragraphs 


(1)  and  (2)  of  section  2301(b)  of  this  title,  take 
into  consideration  the  need  to  maintain  a  bal- 
anced workforce  in  which  women  and  members 
of  racial  and  ethnic  minority  groups  are  appro- 
priately represented  in  Government  service. 

(3)  No  authority  under  this  subsection  may  be 
exercised  on  behalf  of  any  employee  occupying 
or  seeking  to  qualify  for  appointment  to  any 
position  which  is  excepted  from  the  competitive 
service  because  of  its  confidential,  policy-deter- 
mining, policy-making,  or  policy-advocating 
character. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XII, 
§  1206(a),  Nov.  5,  1990,  104  Stat.  1659.) 

Amendments 

1990— Subsec.  (c).  Pub.  L.  101-510,  §  1206(a)(1),  sub- 
stituted "Except  as  provided  in  subsection  (d)  of  this 
section,  this"  for  "This"  in  introductory  provisions. 

Subsec.  (d).  Pub.  L.  101-510,  §  1206(a)(2),  added 
subsec.  (d). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  3381  of  this 
title;  title  10  section  1745. 

§4111.    Acceptance    of   contributions,    awards,    and 
other  payments 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3381,  4102, 
4113  of  this  title;  title  31  section  1353;  title  38  section 
7423. 

§  4118.  Regulations 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  4103,  4105, 
4106,  4107,  4108,  4109,  4114  of  this  title. 

CHAPTER  43— PERFORMANCE  APPRAISAL 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  2108,  2302, 
3502  of  this  title;  title  20  section  241;  title  21  section 
1502;  title  31  section  3801;  title  42  section  237;  title  49 
App.  section  1555. 

SUBCHAPTER  I— GENERAL  PROVISIONS 
§  4301.  Definitions 

For  the  purpose  of  this  subchapter— 

(1)  **  agency"  means-— 

(A)  an  Executive  agency;  and 

(B)  the  Government  Printing  Office; 

but  does  not  include— 

iSee  main  edition  for  text  of(i)  to  (m)] 

(2)  "employee"  means  an  individual  em- 
ployed in  or  under  an  agency,  but  does  not  in- 
clude— 

LSee  main  edition  for  text  of  (A)  and  (J5)] 

(C)  a  physician,  dentist,  nurse,  or  other 
employee  in  the  Veterans  Health  Adminis- 
tration of  the  Department  of  Veterans  Af- 
fairs whose  pay  is  fixed  under  chapter  73  of 
title  38; 

ISee  main  edition  for  text  of(D)  and  (E)! 
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(F)  an  individual  appointed  by  the  Presi- 
dent; 

(G)  an  individual  occupying  a  position  not 
in  the  competitive  service  excluded  from 
coverage  of  this  subchapter  by  regulations 
of  the  Office  of  Personnel  Management;  or 

(H)  an  individual  who  (i)  is  serving  in  a 
position  imder  a  temporary  appointment 
for  less  than  one  year,  (ii)  agrees  to  serve 
without  a  performance  evaluation,  and  (iii) 
will  not  be  considered  for  a  reappointment 
or  for  an  increase  in  pay  based  in  whole  or 
in  part  on  performance;  aiid 

ISee  main  edition  for  text  of  (3)1 

(As  amended  Pub.  L.  101-474,  §  5(e),  Oct.  30, 
1990,  104  Stat.  1100;  Pub.  K  101-510,  div.  A, 
title  XII,  §  1206(e),  Nov.  5,  1990,  104  Stat.  1661; 
Pub.  L.  102-54,  §  13(b)(2),  June  13,  1991,  105 
Stat.  274.) 

Amendments 

1991— Par.  (2)(C).  Pub.  L,  102-54  substituted  "Veter- 
ans Health  Administration  of  the  Department  of  Vet- 
erans Affairs"  for  "Department  of  Medicine  and  Sur- 
gery, Veterans'  Administration". 

1990— Par.  (1).  Pub.  L.  101-474  redesignated  subpar. 
(C)  as  (B)  and  struck  out  former  subpar.  (B)  which  in- 
cluded Administrative  Office  of  United  States  Courts 
within  definition  of  "agency". 

Par.  (2)(H).  Pub.  L.  101-510  added  subpar.  (H). 

§  4302a.  Establishment  of  performance  appraisal  sys- 
tems for  performance  management  and  recogni- 
tion system  employees 

iSee  main  edition  for  text  o/(a)] 

(b)  Under  regulations  which  the  Office  of 
Personnel  Management  shall  prescribe,  each 
performance  appraisal  system  under  this  sec- 
tion shall  provide  f or— 

ISee  main  edition  for  text  ofil)  to  (4)1 

(5)  procedures  under  which  any  employee 
whose  performance  has  been  rated  below 
fully  successful  shall  be  given  a  performance 
improvement  plan  (which  shall  include,  along 
with  such  other  matters  as  the  agency  may 
consider  appropriate,  a  description  of  the 
types  of  improvements  that  the  employee 
must  demonstrate  to  attain  the  fully  success- 
ful level  of  performance)  and  a  reasonable 
period  of  time  to  attain  that  level;  and 

(6)  reassigning,  reducing  in  grade,  or  remov- 
ing any  employee  who  fails  to  attain  at  least 
the  fully  successful  level  once  afforded  the 
period  under  paragraph  (5). 

The  provisions  of  section  4303,  relating  to  the 
reduction  in  grade  or  removal  of  an  employee 
for  unacceptable  performance,  shall  apply  with 
respect  to  any  reduction  in  grade  or  removal 
under  paragraph  (6). 

iSee  main  edition  for  text  o/(c)  to  (g)} 

(h)  Notwithstanding  subsections  (a)(2)  and 
(b)(2)-(4).  an  agency  performance  appraisal 
system  may  utilize  a  written  statement  of  the 
work  objectives  of  the  employee's  position  to 
establish  performance  requirements  related  to 
the  position  and  to  evaluate  job  performance 


against  such  requirements.  Such  statement  of 
work  objectives  shall  be  jointly  developed  by 
the  supervising  official  and  the  employee,  and 
may  be  used  in  lieu  of,  or  in  addition  to,  critical 
elements  and  performance  standards. 

(As  amended  Pub.  L.  101-103,  §  5(a),  Sept.  30, 

1989.  103  Stat.  671;  Pub.  L.  102-22,  §  2(a),  Mar. 
28,  1991,  105  Stat.  71.) 

Amendments 

1991— Subsec.  (h).  Pub.  L.  102-22  added  subsec.  (h). 

1989— Subsec.  (b).  Pub.  L.  101-103  added  pars.  (5) 
and  (6)  and  concluding  provisions  and  struck  out 
former  pars  (5)  and  (6)  which  read  as  follows: 

"(5)  assisting  any  such  employee  in  improving  per- 
formance rated  at  a  level  below  the  fully  successful 
level;  and 

"(6)  reassigning,  reducing  in  grade,  or  removing  any 
employee  who  continues  to  perform  at  the  level  which 
is  2  levels  below  the  fully  successful  level,  after  such 
employee  has  been  pro\ided  with  written  notice  of 
such  employee's  rating  and  afforded  reasonable  oppor- 
tunity to  raise  such  employee's  level  of  performance  to 
the  fully  successful  level  or  higher." 

Effective  Date  of  1991  Amendment 

Section  2(d)  of  Pub.  L.  102-22  provided  that:  'The 
amendments  made  by  this  section  [amending  this  sec- 
tion and  sections  5406  and  5410  of  this  title]  shall  be 
effective  as  of  April  1, 1991." 

Effective  Date  of  1989  Amendment 

Section  5(b)  of  Pub.  L.  101-103  provided  that:  "The 
amendment  made  by  this  section  [amending  this  sec- 
tion] shall  take  effect  on  October  1,  1989,  and  shall 
apply  with  respect  to  any  performance  determination 
(under  section  4302a(b)(4)  of  title  5,  United  States 
Code)  given  on  or  after  that  date." 

§  4303.  Actions  based  on  unacceptable  performance 

ISee  main  edition  for  text  of  (a)  to  id)l 

(e)  Any  employee  who  is-~ 

(1)  a  preference  eligible; 

(2)  in  the  competitive  service;  or 

(3)  in  the  excepted  service  and  covered  by 
subchapter  II  of  chapter  75, 

and  who  has  been  reduced  in  grade  or  removed 
under  this  section  is  entitled  to  appeal  the 
action  to  the  Merit  Systems  Protection  Board 
under  section  7701. 

[See  main  edition  for  text  o/(/)] 

(As  amended  Pub.  L.  101-376,  §  2(b),  Aug.  17, 

1990,  104  Stat.  462.) 

Amendments 

1990— Subsec.  (e).  Pub.  L.  101-376  amended  subsec. 
(e)  generally.  Prior  to  amendment,  subsec.  (e)  read  as 
follows:  "Any  employee  who  is  a  preference  eligible  or 
is  in  the  competitive  service  and  who  has  been  reduced 
in  grade  or  removed  under  this  section  is  entitled  to 
appeal  the  action  to  the  Merit  Systems  Protection 
Board  under  section  7701  of  this  title." 

Effective  Date  of  1990  AafENDMENT 

Section  2(c)  of  Pub.  L.  101-376  provided  that:  "The 
amendments  made  by  this  section  [amending  this  sec- 
tion and  section  7511  of  this  title]  shall  apply  with  re- 
spect to  any  personnel  action  taking  effect  on  or  after 
the  effective  date  of  this  Act  [see  below]." 

Section  4  of  Pub.  L.  101-376  provided  that:  "This  Act 
and  the  amendments  made  by  this  Act  [amending  this 
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section,  sections  7511  and  7701  of  this  title,  and  enact- 
ing provisions  set  out  as  notes  under  this  section  and 
section  7501  of  this  title]  shall  become  effective  on  the 
date  of  the  enactment  of  this  Act  [Aug.  17, 1990],  and, 
except  as  provided  in  section  2(c)  [set  out  above],  shall 
apply  with  respect  to  any  appeal  or  other  proceeding 
brought  on  or  after  such  date." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  4302a,  7121, 
7512,  7701  of  this  title;  title  7  section  5005;  title  31  sec- 
tion 732. 

SUBCHAPTER  II~PERPORMANCE  AP- 
PRAISAL IN  THE  SENIOR  EXECUTIVE 
SERVICE 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  3151,  3395, 
3592,  3593,  3594,  3595,  5384,  8336.  8414  of  this  title; 
title  10  section  1601;  title  31  section  733;  title  38  sec- 
tion 7425. 

§4312.    Senior   Executive   Service   performance   ap- 
praisal systems 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  3393a  of  this 
title. 

§  4314.  Ratings  for  performance  appraisals 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3393a,  3395, 
3592,  4312,  5384  of  this  title. 

CHAPTER  45— INCENTIVE  AWARDS 

SUBCHAPTER  I-AWARDS  FOR  SUPERIOR 
ACCOMPUSHMEl^S 

Sec. 
4505a. 


Performance-based  cash  awards. 


SUBCHAPTER  III— AWARDS  TO  LAW  ENFORCE- 
MENT OFFICERS  FOR  FOREIGN  LANGUAGE 
CAPABILITIES  ^ 

4521.  Definition. 

4522.  General  provision. 

4523.  Award  authority. 

Amendbcents 

1990-Pub.  L.  101-509,  title  V,  §  529  [title  II.  §  207(b), 
title  nr,  §  408(b)],  Nov.  5,  1990,  104  Stat.  1427,  1458, 
1468,  added  item  4505a  and  heading  for  subchapter  III 
and  items  4521  to  4523. 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  section  3362  of  this 
title;  title  10  section  1124;  title  28  sections  995,  996. 

SUBCHAPTER  I— AWARDS  FOR 
SUPERIOR  ACCOMPLISHMENTS 

§  4501.  Defmitions 

For  the  purpose  of  this  subchapter— 
(1)  "agency"  means— 

(A)  an  Executive  agency; 

(B)  the  Library  of  Congress; 

(C)  the  Office  of  the  Architect  of  the 
Capitol; 

(D)  the  Botanic  Garden; 

(E)  the  Government  Printing  Office; 

(P)  the  government  of  the  District  of  Co- 
lumbia; and 


^  So  in  original.  Does  not  conform  to  subchapter  heading. 


(G)  the  United  States  Sentencing  Com- 
mission; 

but  does  not  include— 

iSee  main  edition  for  text  ofii)  and  (it),  (2)  and 
(5)] 

(As  amended  Pub.  L.  101-474,  §5(f).  Oct.  30, 
1990, 104  Stat.  1100.) 

AlCENDBfENTS 

1990— Par.  (1).  Pub.  L.  101-474  redesignated  subpars. 
(C)  to  (H)  as  (B)  to  (G),  respectively,  and  struck  out 
former  subpar.  (B)  which  included  Administrative 
Office  of  United  States  Courts  within  definition  of 
"agency". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3362,  4502  of 
this  title. 

§  4502.  General  provisions 

ISee  main  edition  for  text  ofia)  to  (ci)] 

(e)(1)  Notwithstanding  section  4501(2),  for 
the  purpose  of  this  subsection,  "employee**  in- 
cludes an  employee  covered  by  the  performance 
management  and  recognition  system  estab- 
lished under  chapter  54. 

(2)  The  Office  of  Personnel  Management  may 
by  regulation  permit  agencies  to  grant  employ- 
ees time  off  from  duty,  without  loss  of  pay  or 
charge  to  leave,  as  an  award  in  recognition  of 
superior  accomplishment  or  other  personal 
effort  that  contributes  to  the  quality,  efficien- 
cy, or  economy  of  Government  operations. 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  II,  §2013,  Nov.  5,  1990,  104  Stat.  1427, 
1455.) 

Amendments 
1990— Subsec.  (e).  Pub.  L.  101-509  added  subsec.  (e). 

Effective  Date  of  1990  AMENDioarr 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 

§  4505a.  Performance-based  cash  awards 

(a)(1)  An  employee  whose  most  recent  per- 
formance rating  was  at  the  fully  successful 
level  or  higher  (or  the  equivalent  thereof)  may 
be  paid  a  cash  award  under  this  section. 

(2)(A)  A  cash  award  imder  this  section  shall 
be  equal  to  an  amount  determined  appropriate 
by  the  head  of  the  agency,  but  may  not  be 
more  than  10  percent  of  the  employee's  annual 
rate  of  basic  pay.  Notwithstanding  the  preced- 
ing sentence,  the  agency  head  may  authorize  a 
cash  award  equal  to  an  amoimt  exceeding  10 
percent  of  the  employee's  annual  rate  of  basic 
pay  if  the  agency  head  determines  that  excep- 
tional performance  by  the  employee  Justifies 
such  an  award,  but  in  no  case  may  an  award 
luider  this  section  exceed  20  percent  of  the  em- 
ployee's annual  rate  of  basic  pay. 

(B)  For  purposes  of  computing  a  percentage 
of  a  rate  of  basic  pay  under  subparagraph  (A), 
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the  rate  of  basic  pay  used  shall  be  determined 
without  taking  into  account  any  comparability 
payment  under  section  5304. 

(b)(1)  A  cash  award  under  this  section  shall 
be  paid  as  a  lump  sum,  and  may  not  be  consid- 
ered to  be  part  of  the  basic  pay  of  an  employee. 

(2)  The  failure  to  pay  a  cash  award  under  this 
section,  or  the  amoimt  of  such  an  award,  may 
not  be  appealed.  The  preceding  sentence  shall 
not  be  construed  to  extinguish  or  lessen  any 
right  or  remedy  imder  subchapter  II  of  chapter 
12  or  under  any  of  the  laws  referred  to  in  sec- 
tion 2302(d). 

(c)  The  Office  shall  prescribe  such  regula- 
tions as  it  considers  necessary  for  the  adminis- 
tration of  subsections  (a)  and  (b). 

(d)  At  the  request  of  the  head  of  an  Execu- 
tive agency,  the  President  may  authorize  the 
application  of  the  preceding  provisions  of  this 
section  with  respect  to  1  or  more  categories  of 
employees  within  such  agency  who  would  not 
otherwise  be  covered  by  this  section  (including 
authority  imder  subsection  (c)  to  prescribe  any 
necessary  regulations). 

(Added  Pub.  L.  101-509,  title  V,  §  529  [title  II, 
§  207(a)],  Nov.  5, 1990, 104  Stat.  1427, 1457.) 

Effective  Date 

Section  effective  on  such  date  as  the  President  shall 
determine,  but  not  earlier  than  90  days,  and  not  later 
than  180  days,  after  Nov.  5.  1990,  see  section  529  [title 
III,  §  305]  of  Pub.  K  101-509,  set  out  as  an  Effective 
Date  of  1990  Amendment  note  under  section  5301  of 
this  title. 

Delegation  of  Functions 

Authority  of  President  under  subsec.  (d)  of  this  sec- 
tion delegated  to  Office  of  Personnel  Management  by 
section  6(a)  of  Ex.  Ord.  No.  12748,  Feb.  1. 1991,  56  F.R. 
4521,  eff.  May  4,  1991,  set  out  as  a  note  under  section 
5301  of  this  title. 

§4507.  Awarding  of  ranks  in  the  Senior  Executive 
Service 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3151,  5383, 
5384  of  this  title;  title  22  section  3965;  title  10  section 
1601;  title  31  section  733;  title  38  sections  7404,  7425. 

SUBCHAPTER  III— AWARD  TO  LAW  EN- 
FORCEMENT OFFICER  FOR  FOREIGN 
LANGUAGE  CAPABILITIES 

§  4521.  Definition 

For  the  purpose  of  this  subchapter,  the  term 
"law  enforcement  officer'*  means- 
CD  a  law  enforcement  officer  within  the 
meaning  of  section  8331(20)  or  section 
8401(17)  and  to  whom  the  provisions  of  chap- 
ter 51  apply; 

(2)  a  member  of  the  United  States  Secret 
Service  Uniformed  Division; 

(3)  a  member  of  the  United  States  Park 
Police; 

(4)  a  special  agent  in  the  Diplomatic  Securi- 
ty  Service* 

(5)  a  probation  officer  (referred  to  in  sec- 
tion 3672  of  title  18);  and 

(6)  a  pretrial  services  officer  (referred  to  in 
section  3153  of  title  18). 

(Added  Pub.  L.  101-509.  title  V,  §  529  [title  IV, 
§  408(a)].  Nov.  5,  1990,  104  Stat.  1427,  1467,  and 


amended  Pub.  L.  102-141,  title  VI,  §  627,  Oct. 
28,  1991,  105  Stat.  874.) 

Amendments 

1991— Pub.  L.  102-141  amended  section  generally. 
Prior  to  amendment,  section  read  as  follows:  "For  the 
purpose  of  this  subchapter,  the  term  law  enforcement 
officer'  has  the  same  meaning  as  under  section 
5949(a)." 

Effective  Date 

Section  529  [title  IV,  §  408(d)]  of  Pub.  L.  101-509 
provided  that:  "The  amendments  made  by  this  section 
[enacting  this  subchapter  and  amending  provisions  set 
out  as  a  note  imder  section  5541  of  this  title]  shall  be 
effective  on  January  1, 1992." 

§  4522.  General  provision 

An  award  under  this  subchapter  is  in  addition 
to  the  basic  pay  of  the  recipient. 

(Added  Pub.  L.  101-509,  title  V,  §  529  [title  IV, 
§  408(a)],  Nov.  5,  1990,  104  Stat.  1427,  1467.) 

§  4523.  Award  authority 

(a)  An  agency  may  pay  a  cash  award,  up  to  5 
percent  of  basic  pay,  to  any  law  enforcement 
officer  employed  in  or  under  such  agency  who 
possesses  and  makes  substantial  use  of  1  or 
more  foreign  languages  in  the  performance  of 
official  duties. 

(b)  Awards  imder  this  section  shall  be  paid 
under  regulations  prescribed  by  the  head  of  the 
agency  involved  (or  designee  thereof).  Regula- 
tions prescribed  by  an  agency  head  (or  desig- 
nee) imder  this  subsecton  shall  include— 

(1)  procedures  under  which  foreign  lan- 
guage proficiency  shall  be  ascertained; 

(2)  criteria  for  the  selection  of  individuals 
for  recognition  under  this  section;  and 

(3)  any  other  provisions  which  may  be  nec- 
essary to  carry  out  the  purposes  of  this  sub- 
chapter. 

(Added  Pub.  L.  101-509,  title  V,  §  529  [title  IV, 
§  408(a)],  Nov.  5,  1990,  104  Stat.  1427,  1467.) 

CHAPTER  47— PERSONNEL  RESEARCH 
PROGRAMS  AND  DEMONSTRATION  PROJECTS 

§  4701.  Definitions 

(a)  For  the  purpose  of  this  chapter— 

(1)  "agency"  means  an  Executive  agency 
and  the  Government  Printing  Office,  but 
does  not  include— 

ISee  main  edition  for  text  of  (A)  to  (C),  (2)  to 
(5);  (6)] 

(As  amended  Pub.  L.  101-474,  §  5(g),  Oct.  30, 
1990,  104  Stat.  1100.) 

Amendments 

1990— Subsec.  (a)(1).  Pub.  L.  101-474  struck  out 
",  the  Administrative  Office  of  the  United  States 
Courts,'*  after  "means  an  Executive  agency". 

§  4703.  Demonstration  projects 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5392  of  this 
title. 
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Subpart  D — Pay  and  Allowances 
CHAPTER  51— CLASSIFICATION 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  3101,  3102, 
3109,  3374,  4521,  5307,  5331,  5334,  5342,  5348,  5361, 
5363,  5371,  5377,  5380,  5392,  5541,  5544,  5545,  7204  of 
this  title;  title  2  sections  60e-2,  60e-2a,  60e-2b,  60e-6, 
162a,  166,  178h,  197,  293,  353,  356,  437c;  title  4  section 
142;  title  7  sections  511m,  610,  1507,  1642,  1765a,  1981, 
5005;  title  10  sections  2903,  4540,  7212,  9540;  title  12 
sections  482,  1441a,  1462a,  1701c,  1766,  2245,  2405. 
3012;  title  13  section  23;  title  14  section  432;  title  15 
sections  78d,  78s,  205i,  278,  278a,  327,  634d,  648,  714g, 
714h,  715h,  717q,  1023,  1942,  2053,  2451;  title  16  sec- 
tions 81c,  410CC-36,  410PP-4,  450JJ-1,  460m,  469j,  470m, 
583j~l,  590d,  793,  8251,  8321,  833h,  9162,  3702,  4604;  title 
18  section  4001;  title  20  sections  74,  75f,  76dd,  80g, 
80g-4,  80o,  241,  964,  1089,  1098,  1102,  1135a>2,  1135d-3, 
1145,  1213c,  1221e,  1221e-l,  1417,  2106,  2839.  3413. 
4343,  4416,  4831,  5509;  title  21  sections  393,  394;  title  22 
sections  272a,  277d-3,  277d-19,  280b,  2801,  280k,  287e. 
287r,  289b,  290b,  2024,  2083,  2454.  2581,  2873,  3008, 
3981,  4154,  4606;  title  25  sections  2a,  305a,  633,  640d-ll. 
2011.  2707;  title  26  sections  7471,  9010,  9040;  title  28 
sections  625,  626;  title  29  sections  172,  661,  676,  761a, 
783,  1774;  title  30  sections  556,  664,  823;  title  31  section 
3801;  title  33  sections  569a,  939,  940,  984,  1325,  1374; 
title  35  sections  3,  7;  title  36  section  1405;  title  38  sec- 
tions 4103,  7281,  7802;  title  40  sections  13b.  166b-lf, 
166b-3,  174J-8.  609.  873.  1106;  title  41  sections  38.  46, 
104.  422;  title  42  sections  204.  217a.  237,  282,  290aa, 
299C-1,  300V-2,  907a,  1320a-4,  1320b-9,  1563,  1731. 
1855f.  1863,  1873,  1962a-4,  2000e-4,  2000g,  2201,  2473. 
4276,  4365,  4372,  5042,  5149,  6063,  7231,  10266,  12373. 
12651;  title  43  sections  316n,  1731;  title  44  section  2503; 
title  45  sections  154,  362,  443;  title  46  App.  sections 
1111.  1295e,  1295g;  title  47  section  154;  title  49  sections 
10363,  10383,  11161;  title  49  App.  sections  231,  1441; 
title  50  sections  402,  404;  title  50  App.  sections  460. 
1989b-5.  2001.  2153,  2162,  2169.  2253. 

§  5101.  Purpose 

References  in  Other  Laws  to  Chapter  51  and 
Subchapter  III  of  Chapter  53 

References  in  laws  to  fix  pay  in  accordance  with  this 
chapter  and  subchapter  III  of  chapter  53  of  this  title 
considered  to  include  authority  under  section  5376  of 
this  title,  if  applicable,  but  not  to  include  any  author- 
ity under  section  5304  of  this  title  or  section  529  [title 
III.  I  302]  of  Pub.  L.  101-509.  set  out  as  a  note  under 
section  5304  of  this  title,  see  section  529  [title  I, 
§  101(c)(2)]  of  Pub.  L.  101-509,  set  out  in  a  References 
in  Other  Laws  to  GS-16,  17,  or  18  Pay  Rates;  Regula- 
tions note  imder  section  5376  of  this  title. 

§  5102.  Definitions;  application 

(a)  For  the  purpose  of  this  chapter— 
(1)  "agency"  means— 

(A)  an  Executive  agency; 

(B)  the  Library  of  Congress; 

(C)  the  Botanic  Garden; 

(D)  the  Government  Printing  Office; 

(E)  the  Office  of  the  Architect  of  the  Cap- 
itol; and 

(P)  the  government  of  the  District  of  Co- 
lumbia; 

but  does  not  include— 

ISee  main  edition  for  text  ofii)  to  (x),  (2)  to  (5); 
(6)] 

(c)  This  chapter  does  not  apply  to— 
ISee  main  edition  for  text  o/(i)  and  (2)] 


(3)  physicians,  dentists,  nurses,  and  other 
employees  in  the  Veterans  Health  Adminis- 
tration of  the  Department  of  Veterans  Af- 
fairs,2  whose  pay  is  fixed  under  chapter  73  of 
title  38; 

iSee  main  edition  for  text  ofi4)l 

(5)  members  of  the  Metropolitan  Police,  the 
Fire  Department  of  the  District  of  Columbia, 
the  United  States  Park  Police,  and  the  Execu- 
tive Protective  Service;  members  of  the  police 
force  of  the  National  Zoological  Park  whose 
pay  is  fixed  under  section  5375  of  this  title; 
and  members  of  the  police  forces  of  the 
Bureau  of  Engraving  and  Printing  and  the 
United  States  Mint  whose  pay  is  fixed  imder 
section  5378  of  this  title; 

ISee  main  edition  for  text  of  (6)  to  (9)1 

(10)  civilian  professors,  instructors,  and  lec- 
turers at  a  professional  military  education 
school  whose  pay  is  fixed  under  section  1595, 
4021,  7478,  or  9021  of  title  10;  civilian  profes- 
sors, lecturers,  and  instructors  at  the  Naval 
Academy  whose  pay  is  fixed  under  section 
6952  of  title  10;  senior  professors,  professors, 
associate  and  assistant  professors,  and  in- 
structors at  the  Naval  Postgraduate  School 
whose  pay  is  fixed  under  section  7044  of  title 
10;  the  Academic  Dean  of  the  Postgraduate 
School  of  the  Naval  Academy  whose  pay  is 
fixed  under  section  7043  of  title  10;  civilian 
professors,  instructors,  and  lecturers  in  the 
defense  acquisition  university  structure  (in- 
cluding the  Defense  Systems  Management 
College)  whose  pay  is  fixed  under  section 
1746(b)  of  title  10; 

iSee  main  edition  for  text  of  ill)  to  il3)l 

(14)  employees  whose  pay  is  not  whoUy 
from  appropriated  f xmds  of  the  United  States 
(other  than  employees  of  the  Federal  Retire- 
ment Thrift  Investment  Management  System 
appointed  under  section  8474(c)(2)  of  this 
title),  except  that  with  respect  to  the  Veter- 
ans' Canteen  Service,  Department  of  Veter- 
ans Affairs  this  paragraph  applies  only  to  em- 
ployees necessary  for  the  transaction  of  the 
business  of  the  Service  at  canteens,  ware- 
houses, and  storage  depots  whose  employ- 
ment is  authorized  by  section  7802  of  title  38; 

ISee  main  edition  for  text  of  (15)1 

(16)  student  nurses,  medical  or  dental  in- 
terns, residents-in-training,  student  dietitians, 
student  physical  therapists,  student  occupa- 
tional therapists,  and  other  student  employ- 
ees, assigned  or  attached  to  a  hospital,  clinic, 
or  laboratory  primarily  for  training  purposes, 
whose  pay  is  fixed  imder  subchapter  V  of 
chapter  53  of  this  title  or  sections  7405  and 
7406  of  title  38; 

ISee  main  edition  for  text  of  (17)  to  (24)1 

(25)  positions  for  which  rates  of  basic  pay 
are  individually  fixed,  or  expressly  authorized 


*  So  in  original.  The  comma  probably  should  not  appear. 
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to  be  fixed,  by  other  statute,  at  or  in  excess  of 
the  rate  for  level  V  of  the  Executive  Sched- 
ule; 

ISee  main  edition  for  text  of  (26)1 

(27)  members  of  the  police  of  the  Library  of 
Congress  whose  pay  is  fixed  under  section  167 
of  title  2; 

(28)  civilian  m^nbers  of  the  faculty  of  the 
Air  Force  Institute  of  Technology  whose  pay 
is  fixed  under  section  9314  of  title  10; 

(29)  administrative  law  Judges  appointed 
under  section  3105;  or 

(30)  members  of  agency  boards  of  contract 
appeals  appointed  uncter  section  8  of  the  Con- 
tract Disputes  Act  of  1978. 

iSee  main  edition  for  text  of(d)l 

(As  amended  Pub.  L.  101-189.  div.  A,  title  XI, 
§  1124(e),  Nov.  29,  1989,  103  Stat.  1560;  Pub.  L. 
101-474,  §  5<h),  Oct.  30,  1990,  104  Stat.  1100; 
Pub.  L.  101-509,  title  V,  §529  [title  I, 
§5 101(b)(9>(P),  104(d)(1),  109(a)(2)],  Nov.  5, 
1990,  104  Stat.  1427,  1441,  1447,  1451;  Pub.  L. 
101-510,  div.  A,  title  XII,  §  1209(h)(2),  Nov.  5, 
1990,  104  Stat.  1667;  Pub.  L,  102-40,  title  IV, 
§403(0(1),  May  7.  1991,  105  Stat  240;  Pub.  L. 
102-54,  §  13(b)(1),  (2),  June  13,  1991,  105  Stat. 
274.) 

References  in  Text 

Level  V  of  the  Executive  Schedule,  referred  to  in 
subsec.  (c)(25),  is  set  out  in  section  5316  of  this  title. 

Section  8  of  the  Contract  Disputes  Act  of  1978,  re- 
ferred to  in  subsec.  (c)(30),  is  classified  to  section  607 
of  Title  41,  Public  Contracts. 

Amendments 

1991— Subsec.  (c)(3).  Pub.  L.  102-54,  §  13(b)(2),  sub- 
stituted "Veterans  Health  Administration  of  the  De- 
partment of  Veterans  Affairs"  for  "Department  of 
Medicine  and  Svirgery,  Veterans'  Administration". 

Subsec.  (c)(14).  Pub.  L.  102-54,  §  13(b)(1),  substituted 
"Department  of  Veterans  Affairs"  for  "Veterans*  Ad- 
ministration". 

Pub.  L.  102-40,  5  403(c)(1)(A),  substituted  "section 
7802  of  title  38"  for  "section  4202  of  title  38". 

Subsec.  (c)(16).  Pub.  L.  102-40,  §  403(c)(1)(B),  substi- 
tuted "sections  7405  and  7406"  for  "section  4114". 

1990— Subsec.  (a)(1).  Pub.  L.  101-474  redesignated 
subpars.  (C)  to  (G)  as  (B)  to  (P),  respectively,  and 
struck  out  former  subpar.  (B)  which  included  Adminis- 
trative Office  of  United  States  Courts  within  defini- 
tion of  "agency". 

Subsec.  (c)(5).  Pub.  L.  101-509.  §529  [title  I, 
§  109(a)(2)3.  substituted  "members"  for  "and  mem- 
bers" after  "Protective  Service;"  and  inserted  at  end 
"and  members  of  the  police  forces  of  the  Bureau  of 
Engraving  and  Printing  and  the  United  States  Mint 
whose  pay  is  fixed  imder  section  5378  of  this  title;". 

Subsec.  (c)(10).  Pub.  L.  101-510  struck  out  "and" 
before  "the  Academic  Dean"  and  inserted  at  end  "ci- 
vilian professors,  instructors,  and  lecturers  in  the  de- 
fense acquisition  university  structure  (including  the 
Defense  Systems  BdEanagement  College)  whose  pay  is 
fixed  under  section  1746(b)  of  title  10;". 

Subsec.  (c)(25).  Pub.  L.  101-509,  §529  [title  I, 
§  101(b)(9)(F)],  substituted  "rate  for  level  V  of  the  Ex- 
ecutive Schedule"  for  "maximiun  rate  for  GS-18". 

Subsec.  (c)(29),  (30).  Pub.  L.  101-509,  §  529  [title  I, 
§  104(dKl)],  added  pars.  (29)  and  (30). 

1989-^ubsec.  (c)(10).  Pub.  K  101-189  inserted  "civU- 
ian  professors,  instructors,  and  lecturers  at  a  profes- 
sional military  education  school  whose  pay  is  fixed 
under  section  1595.  4021.  7478,  or  9021  of  title  10;", 


struck  out  "the  Naval  Wur  CoUege  i^d"  after  'in- 
structors at",  and  substituted  "section  6952"  for  "sec- 
tions 6952  and  7476". 

ElFTBcnvB  Date  of  IMO  Amendment 

Amendment  by  section  529  [tit^  I.  §§  101(b)(9)(F). 
194(dKl)]  of  Pub.  L.  101-566  effective  ^  such  date  as 
the  Presld^it  shall  detena^M,  Imt  not  earlier  than  90 
days,  and  not  Ukt^  than  IM  days,  after  Nov.  5,  1666, 
see  section  626  Ctitle  III,  S  365]  of  Pub.  L.  101-566.  set 
out  as  a  note  dicker  section  5361  of  this  title. 

Amencteie&t  by  sedicm  629  lUUe  I,  §  169(aK2)]  of 
Pub.  L.  101-666  effective  &r  first  day  of  first  smf^icA- 
\3ie  pay  pertod  begtaming  cm  gt  after  the  SOth  <toy  fol- 
lowing Nov.  5, 1960,  see  secticm  529  CtiUe  I,  §  109(c)]  of 
Pub.  L.  101-566,  set  out  as  an  Effective  Date  note 
under  secti^a  5378  of  this  title. 

Section  Referrs)  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3327,  5101. 
5103,  5331,  5342,  5346,  5349,  5361.  5377,  5380,  5391. 
5753,  5754,  5755,  7511  of  this  Utle;  title  20  section  903; 
title  29  section  218. 

§  5194.  Basts  for  gra^og  pos^iens 

The  General  Schedule,  ti^  symbol  for  which 
is  "GS",  is  the  basic  pay  schedule  for  positions 
to  which  this  chai^r  implies.  The  General 
Schedule  is  divided  into  grades  of  difficulty  and 
responsibility  of  work,  as  follows: 

ISee  main  edition  for  text  of(l)  to  (15)1 

[(16)  to  (18)  Repealed.  Pub.  L.  101-509,  title 
V,  §  529  [title  I,  §  102(b)(1)],  Nov.  5,  1990,  104 
Stat.  1427,  1443.] 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  §  102(b)(1)],  Nov.  5,  1990,  104  Stat.  1427, 
1443.) 

Amendments 

1990— Pub.  L.  101-509  struck  out  "18"  before 
"grades"  in  introductory  provisions  and  struck  out 
pars.  (16)  to  (18)  which  described  grades  GS-16  to 
GS-18. 

Eftoctive  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shaU  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  imder  section  5301  of  this 
title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5402.  7201  of 
this  title;  title  10  section  1586;  title  20  section  1402; 
title  25  section  2802. 

§  5108.  Classification  of  positions  above  GS-15 

(a)  The  Office  of  Personnel  Management 
may,  for  any  Executive  agency— 

(1)  establish,  and  from  time  to  time  revise, 
the  maximum  number  of  positions  which  may 
at  any  one  thne  be  classified  above  GS-15; 
and 

(2)  establish  standards  and  procedures  (in- 
cluding requiring  agencies,  where  necessary 
in  the  jud^ent  of  the  Office,  to  obtahi  the 
prior  approval  of  the  Office)  in  accordance 
with  which  positions  may  be  classified  above 
GS-15;  1 


1  So  in  original.  The  semicolon  probably  should  be  a  period. 
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(b)  The  President,  rather  than  the  Office, 
shall  exercise  the  authority  under  subsection 
(a)  in  the  case  of  positions  proposed  to  be 
placed  in  the  Federal  Bureau  of  Investigation 
and  Drug  Enforcement  Administration  Senior 
Executive  Service. 

(As  amended  Pub.  L.  101-474,  §  5(i),  Oct.  30. 
1990,  104  Stat.  1100;  Pub.  L.  101-509,  title  V, 
§  529  [title  I,  §  102(b)(2)],  Nov.  5,  1990,  104  Stat. 
1427,  1443.) 

Amendments 

1990— Pub.  L.  101-509  amended  section  generally, 
substituting  provisions  relating  to  classification  of  po- 
sitions above  GS-15.  consisting  of  subsecs.  (a)  and  (b). 
for  provisions  relating  to  classification  of  provisions  at 
GS-16. 17.  and  18.  consisting  of  subsecs.  (a)  to  (c). 

Subsec.  (c).  Pub.  L.  101-474  redesignated  pars.  (2) 
and  (3)  as  (1)  and  (2).  respectively,  and  struck  out 
former  par.  (1).  which  read  as  follows:  ''the  Director  of 
the  Administrative  Office  of  the  United  States  Courts, 
subject  to  the  standards  and  procedures  prescribed  by 
this  chapter,  may  place  a  total  of  17  positions  in 
GS-16. 17.  and  18;  and". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5. 
1990.  see  section  529  [title  III.  §305]  of  Pub.  L. 
101-509.  set  out  as  a  note  imder  section  5301  of  this 
title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3132,  3304. 
3324.  3594.  5109.  5376.  5723  of  this  title;  title  2  section 
166;  title  15  section  2053;  title  20  section  3461;  title  22 
sections  2193.  2385.  2454;  title  25  sections  640d-ll. 
2641;  title  29  sections  661.  761a.  1137;  title  30  section 
1211;  title  42  section  7231;  title  45  section  231f. 

§  5109.  Positions  classified  by  statute 

iSee  main  edition  for  text  ofia)! 

(b)  The  position  held  by  the  employee  ap- 
pointed under  section  7802(b)  of  the  Internal 
Revenue  Code  of  1986  shall  be  considered  a  po- 
sition classified  above  GS-15  pursuant  to  sec- 
tion 5108. 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  §  101(b)(9)(G)],  Nov.  5,  1990,  104  Stat. 
1427,  1441.) 

Amendbients 

1990-«ubsec.  (b).  Pub.  L.  101-509  substituted  "shall 
be  considered  a  position  classified  above  GS-15  pursu- 
ant to  section  5108"  for  "is  classified  at  GS-18.  and  is 
in  addition  to  the  number  of  positions  authorized  by 
section  5108(a)  of  this  title". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III.  §305]  of  Pub.  L. 
101-509.  set  out  as  a  note  under  section  5301  of  this 
title. 
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5376.  Pay  for  certain  senior-level  positions. 

5377.  Pay  authority  for  critical  positions. 

5378.  Police  forces  of  the  Bureau  of  Engraving  and 

Printing  and  the  United  States  Mint. 

5379.  Student  loan  repasmaent.^ 

5380.  Pay  authority  for  critical  positions. 

SUBCHAPTER  IX— SPECIAL  OCCUPATIONAL 
PAY  SYSTEMS 

Sec.* 

5391.  Definitions. 

5392.  Establishment  of  special  occupational  pay 

systems. 

Amendbients 

1990-Pub.  L.  101-510.  div.  A.  title  XII.  §  1206(b)(2). 
(i)(2).  Nov.  5.  1990.  104  Stat.  1661.  1663.  added  items 
5379  and  5380. 

Pub.  L.  101-509.  title  V.  §529  [title  I.  §§  101(a)(2). 
102(a)(2).  103(b).  104(b).  105(a)(2).  109(a)(1)(B).  title 
II.  §§  205(b).  211(b)(2)].  Nov.  5.  1990.  104  Stat.  1427. 
1439.  1443.  1445.  1446.  1448.  1451.  1457.  1461.  struck 
out  items  5301  "Policy",  5303  "Higher  minimum  rates; 
Presidential  authority",  5304  "Presidential  policies 
and  regulations",  5305  "Annual  pay  reports  and  ad- 
justments", 5306  "Advisory  Committee  on  Federal 
Pay",  5307  "Pay  fixed  by  administrative  action",  and 
5308  "Pay  limitation",  and  added  items  5301  to  5307. 
struck  out  ";  higher  rates  for  supervisors  of  prevailing 
rate  employees"  after  "appointments"  in  item  5333. 
substituted  "Health  care  positions"  for  "Scientific  and 
professional  positions"  in  item  5371,  and  added  items 
5372a,  5376  to  5378,  item  for  subchapter  IX.  and  items 
5391  and  5392. 

Pub.  L.  101-263.  §  Kb),  Apr.  4. 1990.  104  Stat.  125.  in- 
serted "the"  before  "National"  in  item  5375. 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  3372,  5363  of 
this  title;  title  10  section  9314;  title  15  section  770;  title 
20  section  3502;  title  22  sections  2385.  3963.  4606;  title 
38  sections  7404.  7451;  title  42  sections  5872.  7292. 


^  So  in  original.  Does  not  conform  to  section  catchline. 
2  So  in  original. 
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SUBCHAPTER  I— PAY  COMPARABILITY 
SYSTEM 

§  5301.  Policy 

It  is  the  policy  of  Congress  that  Federal  pay 
fixing  for  employees  under  the  General  Sched- 
ule be  based  on  the  principles  that— 

(1)  there  be  equal  pay  for  substantially 
equal  work  within  each  local  pay  area; 

(2)  within  each  local  pay  area,  pay  distinc- 
tions be  maintained  in  keeping  with  work  and 
performance  distinctions; 

(3)  Federal  pay  rates  be  comparable  with 
non-Federal  pay  rates  for  the  same  levels  of 
work  within  the  same  local  pay  area;  and 

(4)  any  existing  pay  disparities  between 
Federal  and  non-Federal  employees  should  be 
completely  eliminated. 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  §  101(a)(1)],  Nov.  5,  1990,  104  Stat.  1427, 
1429.) 

Amendbosnts 

1990— Pub.  L.  101-509  amended  section  generally. 
Prior  to  amendment,  section  read  as  follows: 

"(a)  It  is  the  policy  of  Congress  that  Federal  pay 
fixing  for  employees  under  statutory  pay  systems  be 
based  on  the  principles  that— 

"(1)  there  be  equal  pay  for  substantially  equal 
work; 

"(2)  pay  distinctions  be  maintained  in  keeping 
with  work  and  performance  distinctions; 

"(3)  Federal  pay  rates  be  comparable  with  private 
enterprise  pay  rates  for  the  same  levels  of  work;  and 
"(4)  pay  levels  for  the  statutory  pay  systems  be 
interrelated. 

"(b)  The  pay  rates  of  each  statutory  pay  system 
shall  be  fixed  and  adjusted  in  accordance  with  the 
principles  imder  subsection  (a)  of  this  section  and  the 
provisions  of  sections  5305,  5306.  and  5308  of  this  title. 
"(c)  For  the  purpose  of  this  subchapter,  'statutory 
pay  system'  means  a  pay  system  under— 

"(1)  subchapter  III  of  this  chapter,  relating  to  the 
General  Schedule; 

"(2)  section  403  of  the  Foreign  Service  Act  of  1980, 
relating  to  the  Foreign  Service  of  the  United  States; 
or 

"(3)  chapter  73  of  title  38,  relating  to  the  Depart- 
ment of  Medicine  and  Surgery,  Veterans'  Adminis- 
tration." 

Effective  Date  of  1990  Amendment 

Section  529  [title  III.  §  305]  of  Pub.  L.  101-509  pro- 
vided that: 

"(a)  Generally.— Except  as  otherwise  provided  in 
this  Act,  this  Act  and  the  amendments  made  by  this 
Act  [this  Act  means  section  529  [titles  I-III.  §§  1-306] 
of  Pub.  L.  101-509,  but  does  not  include  section  529 
[title  IV,  §§401-412]  of  Pub.  L.  101-509.  see  Short 
Title  of  1990  Amendment;  Rules  of  Construction  note 
below,  and  see  Tables  for  classification]  shall  take 
effect  on  such  date  as  the  President  shaU  determine 
[see  Ex.  Ord.  No.  12748,  Feb.  1,  1991,  56  F.R.  4521.  set 
out  below],  but  not  earlier  than  90  days,  and  not  later 
than  180  days,  after  the  date  of  enactment  of  this  Act 
[Nov.  5, 1990]. 

"(b)  Special  Rule.— The  first  calendar  year  in  which 
comparability  payments  under  section  5304  of  title  5, 
United  States  Code  (as  amended  by  this  Act),  are  paid 
shall  be  the  calendar  year  beginning  on  January  1, 
1994." 

Short  Title  of  1990  Amendment;  Rules  of 
Construction 

Section  529  [§  1]  of  Pub.  L.  101-509  provided  that: 
"(a)  Short  Title.— This  section,  and  the  sections  im- 
mediately foUowing  this  section  through  section  412, 


inclusive  [section  529  [§§  1-412]  of  Pub.  L.  101-509.  see 
Tables  for  classification],  may  be  cited  as  the  'Federal 
Employees  Pay  ComparabUity  Act  of  1990'  (herein- 
after in  this  section  referred  to  as  'FEPCA'). 

"(b)  Rules  of  Construction.— (1)  Except  as  other- 
wise expressly  provided,  any  reference  (actual  or  im- 
plicit) in  FEPCA  (outside  of  this  section)  to  'this  Act' 
(or  to  any  title,  section,  or  other  designated  provision 
of  'this  Act')  shall  be  construed  to  be  a  reference  to 
FEPCA  (or  the  corresponding  provision  within 
FEPCA). 

"(2)  Except  as  otherwise  expressly  provided,  any  ref- 
erence (actual  or  implicit)  in  any  provision  of  this  Act 
outside  of  FEPCA  to  'this  Act'  (or  to  any  title,  section, 
or  other  designated  provision  of  'this  Act'),  and  any 
reference  made  in  any  provision  of  law  outside  of  this 
Act  to  the  'Treasury,  Postal  Service  and  General  Gov- 
ernment Appropriations  Act,  1991'  [Pub.  L.  101-509] 
(or  to  any  title,  section,  or  other  designated  provision 
of  such  Act),  shall  be  construed  disregarding  the  pro- 
visions of  FEPCA." 

Section  529  [title  III,  §  306]  of  Pub.  L.  101-509  pro- 
vided that:  "Notwithstanding  section  Kb)  [section  529 
[§  Kb)]  of  Pub.  L.  101-509,  set  out  above],  a  reference 
in  any  of  the  preceding  provisions  of  this  title  [section 
529  [title  III.  §§  301-305]  of  Pub.  L.  101-509.  enacting 
section  237  of  Title  42,  The  Public  Health  and  Wel- 
fare, amending  section  212  of  Title  42,  and  enacting 
provisions  set  out  as  notes  under  this  section,  section 
5304  of  this  title,  and  section  212  of  Title  42]  to  'this 
Act'  [section  529  of  Pub.  L.  101-509]  (other  than  a  ref 
erence  in  section  301)  [section  529  [title  III,  §  301]  of 
Pub.  L.  101-509,  set  out  below]  shall  not  be  considered 
to  include  any  provision  of  title  IV  [section  529  [title 
IV,  §§401-412]  of  Pub.  L.  101-509,  enacting  sections 
4521  to  4523  of  this  title,  amending  sections  5541,  5542, 
5547,  8335,  and  8425  of  this  title,  enacting  provisions 
set  out  as  notes  under  sections  4521,  5305,  5541,  and 
8335  of  this  title,  and  amending  provisions  set  out  as  a 
note  under  section  5541  of  this  title]." 

Pay-for-Performance  Labor-Management  Committee 

Section  529  [title  I,  §  111]  of  Pub.  L.  101-509  provid- 
ed that: 
"(a)  Policy.— It  is  the  policy  of  Congress  that— 

"(1)  the  Federal  Government  should  institute  sys- 
tems for  determining  pay  for  its  General  Schedule 
employees  under  which  the  linkage  between  their 
performance  and  their  pay  will  be  strengthened; 

"(2)  the  design  of  such  systems  should  be  devel- 
oped by  the  Office  of  Personnel  Management,  in 
conjimction  with  the  Pay-for-Performance  Labor 
Management  Committee; 

"(3)  the  systems  should  provide  flexibility  to  adapt 
to  the  different  needs  of  different  agencies  and  orga- 
nizational components  in  the  Federal  Government; 
and 

"(4)  any  legislation  needed  to  implement  the  sys- 
tems should  be  enacted  in  a  timely  fashion  so  as  to 
permit  implementation  of  the  system  by  October  1, 
1993. 

"(b)  EsTABLisHBiENT.— The  Offlcc  of  Personnel  Man- 
agement shall  establish  a  Pay-for-Performance  Labor- 
Management  Committee  to  advise  the  Office  on  the 
design  and  establishment  of  systems  for  strengthening 
the  linluige  between  the  performance  of  General 
Schedule  employees  and  their  pay. 

"(c)  Membership.— The  members  of  the  Committee 
shaU  be- 

"(1)  a  Chairman,  who  shaU  be  appointed  by  the 
Director  of  the  Office  of  Personnel  Management  on 
the  basis  of  the  appointee's  education,  training,  and 
experience  as  an  expert  in  compensation  practices, 
and  after  consultation  with  the  Committee  on  Gov- 
ernmental Affairs  of  the  Senate  and  the  Committee 
on  Post  Office  and  Civil  Service  of  the  House  of 
Representatives,  respectively; 

"(2)  an  employee  of  the  Office  of  Personnel  Man- 
agement, designated  by  the  Director  of  such  Office; 
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"(3)  an  employee  of  the  Department  of  Defense, 
designated  by  the  Secretary  of  Defense; 

"(4)  3  individuals,  each  of  whom  shall  be  an  em- 
ployee designated  by  the  head  of  each  of  3  other  de- 
partments or  agencies  selected  by  the  Director  of 
the  Office  of  Personnel  Management  from  among 
departments  and  agencies  having  substantial  num- 
bers of  General  Schedule  employees;  and 

"(5)  6  individuals  appointed  by  the  Director  of  the 
Office  of  Personnel  Management  to  serve  as  repre- 
sentatives of  employee  organizations  which  repre- 
sent substantial  numbers  of  General  Schedule  em- 
ployees, and  who  shall  be  selected  with  due  consider- 
ation to  such  factors  as  the  relative  numbers  of  Gen- 
eral Schedule  employees  represented  by  the  various 
organizations,  except  that  not  more  than  3  members 
of  the  Committee  at  any  one  time  shall  be  from  a 
single  employee  organization,  council,  federation,  al- 
liance, association,  or  affiliation  of  employee  organi- 
zations. 

"(d)  Pay  for  Members.— The  Chairman  shall  be  paid 
at  a  rate  of  basic  pay  for  the  Senior  Executive  Service, 
to  be  determined  by  the  Director  of  the  Office  of  Per- 
sonnel Management.  The  members  of  the  Committee 
who  are  otherwise  employees  of  the  Federal  Govern- 
ment shall  not  receive  any  additional  pay  by  reason  of 
their  service  on  the  Committee.  The  members  of  the 
Committee  who  are  not  otherwise  employees  of  the 
Federal  Government  shall  not  be  paid  for  their  ser\^ice 
on  the  Committee  and  shall  not  be  considered  employ- 
ees of  the  Federal  Government  for  aiiiy  purpose  by 
reason  of  their  service  on  the  Committee. 

"(e)  Administrative  Support.— The  Office  of  Per- 
sonnel Management  may  provide  staff  and  administra- 
tive support  for  the  Committee. 

"(f)  PoNCTioNs.-The  Committee  shall  review  avail- 
able reports  and  studies  on  performance  evaluation 
and  performance-based  pay  systems  (including  a 
report  to  be  prepared  by  the  National  Academy  of  Sci- 
ences) and  any  other  pertinent  information. 

"(g)  Report  to  the  Office  of  Personnel  Manage- 
ment.—No  later  than  1  year  after  the  date  of  enact- 
ment of  this  Act  [Nov.  5,  19901,  the  Committee  shall 
submit  a  report  to  the  Director  of  the  Office  of  Per- 
sormel  Management,  which  shall  include  recommenda- 
tions as  to— 

"(1)  the  types  of  pay  raises  to  be  covered; 
"(2)  guidelines  for  pay-for-performssuice  systems, 
including  the  criteria  to  be  used  in  determining  eligi- 
bility for  and  the  amount  of  increases  in  basic  pay 
above  the  midpoint  of  the  pay  range; 

"(3)  the  role  organization  performance  should  play 
in  pay-f  or-perf  ormance  systems; 

"(4)  any  differences  in  pay-for-performance  sys- 
tems for  different  categories  of  employees; 

"(5)  the  role  for  employee  organizations  in  the  im- 
plementation and  operation  of  pay-for-performance 
systems;  and 

"(6)  whether  demonstration  projects  on  pay-for- 
performance  are  desirable." 

Budget  Act  Compliance 

Section  529  [title  III,  §  301]  of  Pub.  L.  101-509  pro- 
vided that:  "For  purposes  of  the  Congressional  Budget 
Act  of  1974  [titles  I  through  IX,  of  Pab.  L.  93-344, 
July  12,  1974,  88  Stat.  297.  see  Tables  for  classifica- 
tion], any  authority  to  make  payments  under  this  Act 
or  any  amendment  made  by  this  Act  [see  Short  Title 
of  1990  Amendment  note  above]  shall  be  effective  only 
to  the  extent  provided  for  in  advance  in  appropriation 
Acts." 

Pay  Rates  for  Current  Employees 

Section  529  [title  III.  §  303]  of  Pub.  L.  101-509  pro- 
vided that:  "Nothing  in  this  Act  or  in  any  amendment 
made  by  this  Act  [see  Short  Title  of  1990  Amendment 
note  above]  shall  have  the  effect  of  diminishing  the 
rate  of  basic  pay  payable  to  any  individual  employed 
by  the  United  States  on  the  date  of  the  enactment  of 


this  Act  [Nov.  5,  1990]  to  a  rate  below  the  rate  payable 
to  such  individual  on  such  date,  so  long  as  that  indi- 
vidual continues  in  such  position  without  a  break  in 
service." 

Ex.  Ord.  No.  12748.  Providing  for  Federal  Pay 
Administration 

Ex.  Ord.  No.  12748,  Feb.  1,  1991,  56  F.R.  4521.  provid- 
ed: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States  of 
America,  including  the  Federal  Employees  Pay  Com- 
parability Act  of  1990  (hereinafter  "FEPCA"),  as  in- 
corporated in  section  529  of  Public  Law  101-509  [see 
Short  Title  of  1990  Amendment  note  above],  and  sec- 
tions 3301  and  3302  of  title  5,  United  States  Code,  it  is 
hereby  ordered  as  follows: 

Section  1.  Annual  Adjtistments  to  Pay  Schedules, 
The  following  agencies  are  designated  under  section 
5303(g)  of  title  5,  United  States  Code,  as  amended  by 
FEPCA,  to  prescribe  conversion  rules  for  the  initial 
adjustment  of  rates  of  pay  to  be  applied  during  each 
annual  adjustment  of  pay  schedules  under  section 

5303  of  title  5,  United  Stated  Code: 

(a)  the  Office  of  Personnel  Management,  for  the 
General  Schedule; 

(b)  the  Department  of  State,  for  the  Foreign  Service 
Schedule;  and 

(c)  the  Department  of  Veterans  Affairs,  for  the  Vet- 
erans Health  Services  and  Research  Administration 
Schedules. 

Sec  2.  Locality-based  Comparability  Payments,  (a) 
The  Secretary  of  Labor,  the  Director  of  the  Office  of 
Management  and  Budget,  and  the  Director  of  the 
Office  of  Personnel  Management  are  hereby  designat- 
ed under  section  5304(d)(1)  of  title  5,  United  States 
Code,  as  amended  by  FEPCA,  to  serve  jointly  as  the 
President's  agent  under  section  5304  of  title  5,  United 
States  Code,  and  shall  be  known  in  this  capacity  as 
the  President's  Pay  Agent. 

(b)  The  head  of  each  executive  agency  employing 
personnel  under  a  statutory  pay  system,  as  defined  in 
section  5302(1)  of  title  5,  United  States  Code,  as 
amended  by  FEPCA,  shall  provide  such  information 
and  assistance  as  may  be  requested  by  the  President's 
Pay  Agent  in  carrying  out  the  provisions  of  section 

5304  of  title  5,  United  States  Code. 

Sec  3.  Special  Pay  Authority,  (a)  The  Office  of  Per- 
sonnel Management  is  hereby  authorized  and  desig- 
nated, pursuant  to  section  5305(a)  of  title  5,  United 
States  Code,  as  amended  by  section  101  of  FEPCA,  to 
exercise  the  authorities  of  the  President  under  section 

5305  of  title  5,  United  States  Code,  concerning  higher 
rates  of  pay. 

(b)  Before  exercising  the  delegated  authorities 
under  subsection  (a)  regarding  employees  in  positions 
other  than  those  covered  by  the  General  Schedule, 
the  Office  of  Personnel  Management  shall  consult 
with  the  head  of  the  agency  employing  such  employ- 
ees. 

Sec  4.  Previous  Order  Revoked.  Executive  Order  No. 
11721,  as  amended,  is  revoked. 

Sec  5.  Advance  Payments  for  New  Appointees.  Sec- 
tion 2(b)  of  Executive  Order  No.  10982,  as  amended  [5 
U.S.C.  5527  note],  is  further  amended  to  read  as  fol- 
lows: 

"(b)  The  Office  of  Personnel  Management  is  hereby 
designated  and  empowered  to  perform  the  functions 
conferred  upon  the  President  by  the  provisions  of  sec- 
tion 5527  of  title  5,  United  States  Code,  with  respect  to 
allotments  and  assignments  authorized  by  section  5525 
of  title  5,  United  States  Code,  and  advance  payments 
to  new  appointees  authorized  by  section  5524a  of  title 
5,  United  States  Code,  as  added  by  section  107(a)  of 
the  Federal  Employees  Pay  Comparability  Act  of  1990, 
as  incorporated  in  section  529  of  Public  Law  101-509." 

Sec  6.  Extension  of  Cash  Awards,  Recruitment  and 
Relocation  Bonuses,  and  Retention  Allowances.  The 
Office  of  Personnel  Management  is  hereby  designated 
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and  empowered  to  exercise  the  authority  of  the  Presi- 
dent under: 

(a)  section  4505a(d)  of  title  5,  United  States  Code,  as 
added  by  section  207(a)  of  FEPCA.  concerning  the  ap- 
plication of  performance-based  cash  awards  to  non- 
covered  categories  of  employees; 

(b)  section  5753(e)  of  title  5,  United  States  Code,  a^ 
added  by  section  208  of  PEPCA,  concerning  the  appli- 
cation of  recruitment  and  relocation  bonuses  to  non- 
covered  categories  of  employees;  and 

(c)  section  5754(e)  of  title  5,  United  States  Code,  as 
added  by  section  208  of  PEPCA,  concerning  the  appli- 
cation of  retention  allowances  to  noncovered  catego- 
ries of  employees. 

Sec.  7.  Staffing  Differentials.  The  Office  of  Person- 
nel Management  is  hereby  designated  and  empowered 
to  exercise  the  authority  of  the  President  under  sec- 
tion 209  of  FEPCA  [5  U.S.C.  5305  note]  to  establish 
staffing  differentials. 

Sec.  8,  Executive  Assignment  System,  (a)  Civil  Serv- 
ice Rule  9  (5  CFR  Part  9),  as  established  by  Executive 
Order  No.  11315,  as  amended  t5  U.S.C.  3301  note],  is 
revoked. 

(b)  The  Office  of  Personnel  Management  shall  t&ke 
such  actions  as  the  Office  may  determine  to  be  neces- 
sary to  provide  for  the  orderly  termination  of  the  Ex- 
ecutive Assignment  System. 

Sec  9.  Effective  Dates,  (a)  Except  as  otherwise  pro- 
vided by  Public  Law  101-509,  the  provisions  of  sub- 
chapter I  of  chapter  53  of  title  5,  United  States  Code, 
as  amended  by  section  101  of  PEPCA  [this  subchap- 
ter], and  the  provisions  of  sections  i  through  4  of  this 
order  shall  take  effect  on  February  3, 1991. 

(b)  Except  as  otherwise  provided  by  Public  Law 
101-509,  the  remaining  provisions  of  FEPCA  and  of 
this  order  shall  take  effect  on  May  4, 1991,  except  that 
the  Office  of  Personnel  Management  may  establish  an 
earlier  effective  date,  but  not  earlier  than  February  3, 
1991.  for  any  such  provisions  with  respect  to  which 
the  Office  determines  an  earlier  effective  date  is  ap- 
propriate. [For  effective  dates  of  certain  provisions  of 
FEPCA  as  established  by  the  Office  of  Personnel 
Management,  see  notices  and  rules  issued  by  the 
Office  of  Personnel  Management  and  published  in  the 
Federal  Register  at  56  F.R.  6212,  11059.  12833,  20339, 
and  20343.] 

George  Bush. 

Section  Refeered  to  in  Other  Sections 
This  section  is  referred  to  in  title  31  section  732, 

§  5302.  Definitions 

For  the  purpose  of  this  subchapter— 

(1)  the  term  "statutory  pay  system"  means 
a  pay  system  under— 

(A)  subchapter  III,  relating  to  the  Gener- 
al Schedule; 

(B)  section  403  of  the  Foreign  Service  Act 
of  1980,  relating  to  the  Foreign  Service  of 
the  United  States;  or 

(C)  chapter  73  of  title  38,  relating  to  the 
Veterans  Health  Services  and  Research  Ad- 
ministration; 

(2)  the  term  **ECI"  means  the  Employment 
Cost  Index  (wages  and  salaries,  private  indus- 
try workers)  published  quarterly  by  the 
Bureau  of  Labor  Statistics; 

(3)  the  "base  quarter"  for  any  year  is  the  3- 
month  period  ending  on  September  30  of 
such  year; 

(4)  the  term  "pay  agent"  means  the  agent 
designated  by  the  President  under  section 
5304(d)(1); 

(5)  the  term  "locality"  or  "pay  locality" 
means  any  locality,  as  established  or  modified 
under  section  5304; 


(6)  the  term  "pay  disparity",  as  used  witli 
respect  to  a  locality,  means  the  extent  to 
which  rates  of  pay  payable  under  the  General 
Schedule  are  generally  lower  than  the  rates 
paid  for  the  same  levels  of  work  by  non-Fed 
eral  workers  in  the  same  locality;  except  as 
otherwise  required  in  this  subchapter,  a  pay 
disparity  shall  be  expressed  as  a  single  per- 
centage which,  if  uniformly  applied  to  em- 
ployees within  the  locality  who  are  receiving 
rates  of  pay  under  the  General  Schedule, 
would  cause  the  rates  payable  to  such  em 
ployees  to  become  substantially  equal  (when 
considered  in  the  aggregate)  to  the  rates  paid 
to  non-Pederal  w^orkers  for  the  same  levels  of 
work  in  the  same  locality: 

(7)  the  term  "comparability  payment" 
means  a  payment  payable  under  section  5304; 

(8)  the  term  "rates  of  pay  under  the  Gener- 
al Schedule",  "rates  of  pay  for  the  General 
Schedule",  or  "scheduled  rates  of  basic  pay" 
means— 

(A)  the  rates  of  basic  pay  set  forth  in  the 
General  Schedule;  and 

(B)  in  the  case  of  an  employee  covered  by 
the  performance  management  and  recogni- 
tion system,  the  rates  of  basic  pay  under 
chapter  54;  and 

(9)  the  term  "General  Schedule  position ' 
means  any  position  to  which  subchapter  III 
applies  (including  any  position  under  the  per- 
formance management  and  recognition 
system). 

(Added  Pub.  L.  101-509,  title  V,  §  529  [title  I, 
§  101(a)(1)],  Nov.  5,  1990,  104  Stat.  1427,  1429.) 

References  in  Text 

Section  403  of  the  Foreign  Service  Act  of  1980,  re- 
ferred to  in  par.  (1)(B),  is  classified  to  section  3963  of 
Title  22,  Foreign  Relations  and  Intercourse. 

Prior  Provisions 

A  prior  section  5302,  Pub.  L.  89-554,  Sept.  6,  1966,  80 
Stat.  458,  which  provided  for  annual  reports  on  pay 
comparability,  was  repealed  by  Pub.  L.  91-656, 
§  2(b)(1).  JaiL  8,  1971,  84  Stat.  1946. 

Effective  Date 

Section  effective  on  such  date  as  the  President  shall 
determine,  but  not  earlier  than  90  days,  amd  not  later 
than  180  days,  after  Nov.  5,  1990,  see  section  529  [title 
III,  §  305]  of  Pub.  L.  101-509,  set  out  as  an  Effective 
Date  of  1990  Amendment  note  under  section  5301  of 
this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  2  section  906;  title 
18  section  207. 

§  5303.  Annual  adjustments  to  pay  schedules 

(a)  Effective  as  of  the  first  day  of  the  first  ap- 
plicable pay  period  beginning  on  or  after  Janu- 
ary 1  of  each  calendar  year,  the  rates  of  basic 
pay  for  each  statutory  pay  system  shall  be  in- 
creased by  the  percentage  (rounded  to  the 
nearest  one-tenth  of  1  percent)  equal  to  one- 
half  of  1  percentage  point  less  than  the  per- 
centage by  which  the  ECI  for  the  base  quarter 
of  the  year  before  the  preceding  calendar  year 
exceeds  the  ECI  for  the  base  quarter  of  the 
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second  year  before  the  preceding  calendar  year 
(if  at  aU). 

(b)(1)  If,  because  of  national  emergency  or  se- 
rious economic  conditions  affecting  the  general 
welfare,  the  President  should  consider  the  pay 
adjustment  which  would  otherwise  be  required 
by  subsection  (a)  in  any  year  to  be  inappropri- 
ate, the  President  shall— 

(A)  prepare  and  transmit  to  Congress 
before  September  1  of  the  preceding  calendar 
year  a  plan  for  such  alternative  pay  adjust- 
ments as  he  considers  appropriate,  together 
with  the  reasons  therefor;  and 

(B)  adjust  the  rates  of  pay  of  each  statuto- 
ry pay  system,  in  accordance  with  such  plan, 
effective  on  the  same  day  as  the  increase 
under  subsection  (a)  would  otherwise  take 
effect. 

(2)  In  evaluating  an  economic  condition  af- 
fecting the  general  welfare  under  this  subsec- 
tion, the  President  shall  consider  pertinent  eco- 
nomic measures  including,  but  not  limited  to, 
the  Indexes  of  Leading  Economic  Indicators, 
the  Gross  National  Product,  the  unemployment 
rate,  the  budget  deficit,  the  Consumer  Price 
Index,  the  Producer  Price  Index,  the  Employ- 
ment Cost  Index,  and  the  Implicit  Price  Defla- 
tor for  Personal  Consumption  Expenditiu*es. 

(3)  The  President  shall  include  in  the  report 
to  Congress  under  paragraph  (1)(A)  his  assess- 
ment of  the  impact  that  the  alternative  pay  ad- 
justments under  this  subsection  will  have  on 
the  Government's  ability  to  recruit  and  retain 
well-qualified  employees. 

(c)  The  rates  of  basic  pay  that  take  effect 
under  this  section— 

(1)  shall  modify,  supersede,  or  render  inap- 
plicable, as  the  case  may  be,  to  the  extent  in- 
consistent therewith,  any  prior  rates  of  basic 
pay  under  the  statutory  pay  system  involved 
(as  last  adjusted  imder  this  section  or  prior 
provisions  of  law);  and 

(2)  shall  be  printed  in  the  Federal  Register 
and  the  Code  of  Federal  Regulations. 

(d)  An  increase  in  rates  of  basic  pay  that 
takes  effect  under  this  section  is  not  an  equiva- 
lent increase  in  pay  within  the  meaning  of  sec- 
tion 5335. 

(e)  This  section  does  not  impair  any  authority 
pursuant  to  which  rates  of  basic  pay  may  be 
fixed  by  administrative  action. 

(f )  Pay  may  not  be  paid,  by  reason  of  any  pro- 
vision of  this  section  (disregarding  any  compa- 
rability payment  payable),  at  a  rate  in  excess  of 
the  rate  of  basic  pay  payable  for  level  V  of  the 
Executive  Schedule. 

(g)  Any  rate  of  pay  under  this  section  shall  be 
initially  adjusted,  effective  on  the  effective 
date  of  the  rate  of  pay,  under  conversion  rules 
prescribed  by  the  President  or  by  such  agency 
or  agencies  as  the  President  may  designate. 

(As  amended  Pub.  L.  101-509.  title  V,  §529 
[title  I,  §  101(a)(1)],  Nov.  5,  1990, 104  Stat.  1427, 
1430.) 

References  in  Text 

Level  V  of  the  Executive  Schedule,  referred  to  in 
subsec.  (f ),  is  set  out  in  section  5316  of  this  title. 


Amendments 

1990— Pub.  L  101-509  amended  section  generaUy, 
substituting  provisions  relating  to  annual  adjustments 
to  pay  schedules  for  provisions  relating  to  President's 
authority  to  set  higher  minimum  rates  of  basic  pay. 

Effective  Date  of  1990  Abiendbsent 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  imder  section  5301  of  this 
title. 

Delegation  of  Functions 

For  designation  of  agencies  to  perform  functions  of 
President  under  subsec.  (g)  of  this  section,  see  Ex. 
Ord.  No,  12748.  §  1.  Feb.  1,  1991,  56  F.R.  4521,  eff.  Feb. 
3,  1991,  set  out  as  a  note  under  section  5301  of  this 
title. 

Sense  of  Congress 

Section  529  [title  I.  §  101(e)]  of  Pub.  L.  101-509  pro- 
vided that:  "It  is  the  sense  of  the  Congress  that  the 
total  funds  dedicated  to  adjustments  under  sections 
5303  and  5304  [of  this  title]  for  any  year  be  no  less 
than  the  total  funds  that  would  have  been  dedicated 
to  adjustments  under  such  section  5303  for  such  year 
had  the  full  change  in  the  ECI  been  applied  to  pay 
rates  for  such  year." 

Method  for  Making  Annual  Adjustments  to  Pay 
schedxtles  in  fiscal  years  1992,  1993,  and  1994 

Section  633  of  Pub.  L.  101-509  provided  that: 
"(a)  In  General.— Notwithstanding  any  other  provi- 
sion of  law  (including  any  provision  of  the  Federal 
Employees  Pay  Comparability  Act  of  1990  [see  Short 
Title  of  1990  Amendment  note  set  out  imder  section 
5301  of  this  title]  and  any  provision  of  law  amended 
by  such  Act),  for  purposes  of  any  adjustment  sched- 
uled to  take  effect  under  section  5303  of  title  5,  United 
States  Code  (as  amended  by  section  101  [section  529 
[title  I,  §  101]  of  Pub.  L.  101-509])  during  the  period 
beginning  on  October  1,  1991,  and  ending  on  Septem- 
ber 30,  1994,  the  provisions  of  section  5303  of  such 
title  (as  so  amended)  shall  be  applied  in  accordance 
with  the  following: 

"(1)  For  purposes  of  the  adjustment  taking  effect 
in  each  of  fiscal  years  1992  and  1993,  respectively, 
deem  subsection  (a)  to  be  amended  by  striking  'one- 
half  of  1  percentage  point  less  than'. 
"(2)  Deem  subsection  (b)  to  be  amended  as  follows: 
"(A)  In  paragraph  (1),  strike  'if'  and  all  that  fol- 
lows thereafter  through  'welfare,'  and  insert  'Sub- 
ject to  paragraph  (2),  if'. 

"(B)  Redesignate  paragraphs  (2)  and  (3)  as  para- 
graphs (3)  and  (4),  respectively. 

"(C)  Insert  after  paragraph  (1)  the  following: 
"  '(2)  Authority  to  provide  alternative  pay  adjust- 
ments under  this  subsection  in  any  year  may  not  be 
exercised  except  in  accordance  with  the  following: 
"  '(A)  If  the  adjustment  which  (but  for  this  sub- 
section) would  otherwise  take  effect  under  this 
section  in  a  fiscal  year  would  be  5  percent  or  less, 
no  reduction  may  be  made  unless  necessary  be- 
cause a  state  of  war  or  severe  economic  conditions 
exist. 

"  '(B)  If  the  adjustment  which  (but  for  this  sub- 
section) would  otherwise  take  effect  under  this 
section  in  a  fiscal  year  would  be  greater  than  5  per- 
cent, no  reduction  may  be  made— 

"  '(i)  to  a  level  of  5  percent  or  greater,  unless 
necessary  because  of  national  emergency  or  seri- 
ous economic  conditions  affecting  the  general 
welfare;  or 
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"  '(ii)  to  a  level  of  less  thaii  5  percent,  unless 
necessary  because  of  either  of  the  reasons  set 
forth  in  subparagraph  (A).' 
"(D)  Add  after  paragraph  (4)  (as  so  redesignated 
by  subparagraph  (B)  the  following: 
"'(5)  For  the  purpose  of  this  subsection,  "severe 
economic  conditions"  shall  be  considered  to  exist  rel- 
ative to  an  adjustment  scheduled  to  take  effect  on  a 
given  date  if,  during  the  12-month  period  ending  2 
calendar  quarters  before  such  date,  there  occurred  2 
consecutive   quarters   of   negative   growth   in   the 
GNP/ 

"(b)  References.— Notwithstanding  any  other  provi- 
sion of  law  (including  any  provision  of  the  Federal 
Employees  Pay  Comparability  Act  of  1990  [see  Short 
Title  of  1990  Amenditnent  note  set  out  under  section 
5301  of  this  title]  and  any  provision  of  law  amended 
made  by  such  Act),  effective  for  purposes  of  any  pay 
adjustment  scheduled  to  take  effect  during  the  period 
described  in  subsection  (a),  any  reference  in  a  provi- 
sion of  law  to  section  5303  of  title  5,  United  States 
Code,  as  amended  by  section  101  [section  529  [title  I, 
§  101]  of  Pub.  L.  101-509]  (or  to  the  effective  date  of  a 
pay  adjustment,  the  size  of  an  adjustment,  a  rate  pay- 
able after  an  adjustment,  or  other  related  matter 
under  such  section  5303)  shall  be  considered  a  refer- 
ence to  such  section  as  applied  in  accordance  with  this 
section  (or  to  the  corresponding  matter,  as  determined 
imder  such  section  5303,  as  applied  in  accordance  with 
this  section)." 

Federal  Employee  Pay  Adjustments 

1990— Pub.  L.  101-509,  title  VI,  §  618,  Nov.  5.  1990, 
104  Stat.  1475,  provided  that: 

"(a)  Notwithstanding  any  other  provision  of  law,  in 
the  case  of  fiscal  year  1991,  the  overall  average  per- 
centage of  the  adjustment  under  section  5305  of  title 
5,  United  States  Code,  in  the  rates  of  pay  under  the 
General  Schedule,  and  in  the  rates  of  pay  under  the 
other  statutory  pay  systems  (as  defined  by  section 
5301(c)  of  such  title),  shall  be  an  increase  of  4.1  per- 
cent. 

"(b)  Any  increase  in  a  pay  rate  or  schedule  which 
takes  effect  under  such  section  5305  in  fiscal  year  1991 
(in  accordance  with  subsection  (a))  shall,  to  the  maxi- 
mvim  extent  practicable,  be  of  the  same  percentage, 
and  shall  take  effect  as  of  the  first  day  of  the  first  ap- 
plicable pay  period  commencing  on  or  after  January  1, 
1991." 

1989-Pub.  L.  101-194,  title  VII,  §  702,  Nov.  30,  1989, 
103  Stat.  1767,  provided  that: 
"(a)  Restoration.— 

"(1)  In  general.— Effective  for  pay  periods  begin- 
ning on  or  after  the  date  of  enactment  of  this  Act 
[Nov.  30,  1989],  the  rate  of  basic  pay  for  any  office 
or  position  in  the  executive,  legislative,  or  judicial 
branch  of  the  Cjrovemment  or  in  the  government  of 
the  District  of  Columbia  shall  be  determined  as  if 
the  provisions  of  law  cited  in  paragraph  (2)  had 
never  been  enacted. 

"(2)  Citations.— The  provisions  of  law  referred  to 
in  paragraph  (1)  are  as  follows: 

"(A)  Section  620(b)  of  the  Treasury,  Postal  Serv- 
ice and  General  Government  Appropriations  Act, 

1989  (2  U.S.C.  5305  note)  [Pub.  L.  100-440,  set  out 
below]. 

"(B)  Section  619(b)  of  the  Treasiu-y,  Postal  Serv- 
ice and  CSreneral  Government  Appropriations  Act, 

1990  (Public  Law  101-136)  [set  out  below]. 

"(b)  Exceptions.— Notwithstanding  any  other  provi- 
sion of  this  section,  the  rate  of  basic  pay  for  a  Senator, 
the  President  pro  tempore  of  the  Senate,  and  the  ma- 
jority leader  and  the  minority  leader  of  the  Senate 
shall  be  determined  as  if  subsection  (a)  had  not  been 
enacted. 

"(c)  Specific  Axtthority.- For  purposes  of  section 
140  of  Public  Law  97-92  (28  U.S.C.  461  note),  appropri- 
ate salary  increases  are  hereby  authorized  for  Federal 
judges  and  Justices  of  the  Supreme  Court  pursuant  to 
subsection  (a). 


"(d)  Special  Rule.— Notwithstanding  any  other  pro- 
vision of  this  section,  no  adjustment  in  any  rate  of  pay 
shall  become  effective,  as  a  result  of  the  enactment  of 
this  section,  before  the  first  applicable  pay  period  be- 
ginning on  or  after  the  date  as  of  which  the  order 
issued  by  the  President  on  October  16,  1989,  pursuant 
to  section  252  of  the  Balanced  Budget  and  Emergency 
Deficit  Control  Act  of  1985  [2  U.S.C.  901]  is  rescind- 
ed." 

Pub.  L.  101-194,  title  XI,  §  1101(a),  Nov.  30,  1989.  103 
Stat.  1781,  provided  that: 

"(1)  Adjustments  in  Rates  of  Pay.— Notwithstand- 
ing any  other  provision  of  law  (including  any  provision 
of  this  Act  or  amendment  made  by  this  Act),  effective 
as  provided  in  paragraph  (2),  the  rate  of  pay  of  each 
office  and  position  of  United  States  Senator,  the  Presi- 
dent pro  tempore  of  the  Senate,  and  the  majority  and 
minority  leaders  of  the  Senate  shall  be  increased  by— 
"(A)  the   percentage   increase   that  would   have 
taken  effect  in  fiscal  year  1988  if  the  provisions  of 
section  601(a)(2)  of  the  Legislative  Reorganization 
Act  of  1946  (2  U.S.C.  31(2))  were  applied  to  the  rate 
of  pay  of  each  such  office  and  position  in  effect  on 
January  1,  1988  without  regard  to  section  108  of  the 
resolution  entitled  'Joint  resolution  making  further 
continuing  appropriations  for  the  fiscal  year  1988, 
and  for  other  purposes',  approved  December  22, 1987 
[Pub.  L.  100-202];  (101  Stat.  1329-434;  5  U.S.C.  5305 
note); 

"(B)  the  percentage  increase  that  would  have 
taken  effect  in  fiscal  year  1989  if  the  provisions  of 
section  601(a)(2)  of  the  Legislative  Reorganization 
Act  of  1946  (2  U.S.C.  31(2))  were  applied  to  the  rate 
of  pay  of  each  such  office  and  position  in  effect  on 
January  1,  1989  (as  adjusted  under  subparagraph 
(A)  of  this  paragraph)  without  regard  to  subsection 
(b)  of  section  620  of  the  Treasury,  Postal  Service  and 
General  Government  Appropriations  Act,  1989 
(Public  Law  100-440;  102  Stat.  1756;  5  U.S.C.  5305 
note);  and 

"(C)  the  percentage  increase  that  would  take 
effect  in  fiscal  year  1990  by  the  application  of  sec- 
tion 601(a)(2)  of  the  Legislative  Reorganization  Act 
of  1946  (2  U.S.C.  31(2))  (as  adjusted  under  subpara- 
graphs (A)  and  (B)  of  this  paragraph)  without 
regard  to  subsection  (b)  of  section  619  of  the  Treas- 
ury, Postal  Service  and  General  Government  Appro- 
priations Act,  1990  (Public  Law  101-136)  [set  out 
below]. 

"(2)  The  increase  in  the  rates  of  pay  for  each  office 
and  position  described  imder  paragraph  (1)  shall  be  ef- 
fective on  the  first  day  of  the  first  pay  period  begin- 
ning on  or  after  January  1, 1990." 

Pub.  L.  101-136,  title  VI,  §  619,  Nov.  3.  1989,  103  Stat. 
820,  provided  that: 

"(a)(1)  Notwithstanding  any  other  provision  of  law, 
in  the  case  of  fiscal  year  1990,  the  overall  average  per- 
centage of  the  adjustment  under  section  5305  of  title 
5,  United  States  Code,  in  the  rates  of  pay  under  the 
General  Schedule,  and  in  the  rates  of  pay  under  the 
other  statutory  pay  systems  (as  defined  by  section 
5301(c)  of  such  title),  shall  be  an  increase  of  3.6  per- 
cent. 

"(2)  Each  increase  in  a  pay  rate  or  schedule  which 
takes  effect  pursuant  to  paragraph  (1)  shall,  to  the 
maximum  extent  practicable,  be  of  the  same  percent- 
age, and  shall  take  effect  as  of  the  first  day  of  the  first 
applicable  pay  period  commencing  on  or  after  January 
1, 1990. 

"(b)(1)  Notwithstanding  any  other  provision  of  this 
Act  or  any  other  law,  no  adjustment  in  rates  of  pay 
under  section  5305  of  title  5,  United  States  Code, 
which  becomes  effective  on  or  after  October  1,  1989, 
and  before  October  1,  1990,  shall  have  the  effect  of  in- 
creasing the  rate  of  salary  or  basic  pay  for  any  office 
or  position  in  the  legislative,  executive,  or  judicial 
branch  or  in  the  government  of  the  District  of  Colum- 
bia- 
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"(A)  if  the  rate  of  salary  or  basic  pay  payable  for 
that  office  or  position  as  of  September  30,  1989,  was 
equal  to  or  greater  than  the  rate  of  basic  pay  de- 
scribed in  paragraph  (3);  or 

"(B)  to  a  rate  exceeding  the  rate  of  basic  pay  de- 
scribed in  paragraph  (3)  if,  as  of  September  30, 1989, 
the  rate  of  salary  or  basic  pay  payable  for  that  office 
or  position  was  less  than  the  rate  described  in  such 
paragraph. 

"(2)  For  purposes  of  paragraph  (1),  the  rate  of 
salary  or  basic  pay  payable  as  of  September  30,  1989, 
for  any  office  or  position  which  was  not  in  existence 
on  such  date  shall  be  deemed  to  be  the  rate  of  salary 
or  basic  pay  payable  to  individuals  in  comparable  of- 
fices or  positions  on  such  date,  as  determined  under 
regulations  prescribed— 

"(A)  by  the  President,  in  the  case  of  any  office  or 
position  within  the  executive  branch  or  in  the  gov- 
ernment of  the  District  of  Colimibia; 

"(B)  jointly  by  the  Speaker  of  the  House  of  Repre- 
sentatives and  the  President  pro  tempore  of  the 
Senate,  in  the  case  of  any  office  or  position  within 
the  legislative  branch;  or 

"(C)  by  the  Chief  Justice  of  the  United  States,  in 
the  case  of  any  office  or  position  within  the  judicial 
branch. 

"(3)  The  rate  of  basic  pay  described  in  this  para- 
graph is  the  rate  equal  to  the  rate  of  basic  pay  payable 
for  level  III  of  the  Executive  Schedule  under  section 
5314  of  title  5,  United  States  Code,  as  of  September  30, 
1989,  increased  by  3.6  percent." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5304,  5304a, 
5306,  5318,  5376,  5382,  5392,  5403.  8431  of  this  title; 
title  2  sections  31,  60a-l,  60a-lb,  60a-2,  60a-2a,  84a-l, 
906;  title  3  section  104;  title  22  section  3963;  title  28 
section  461;  title  31  section  325;  title  42  section  254L 

§  5304.  Locality-based  comparability  payments 

(a)  Pay  disparities  shall  be  identified  and  re- 
duced as  follows: 

(1)  Comparability  pajnnents  shall  be  pay- 
able within  each  locality  determined  to  have 
a  pay  disparity  greater  than  5  percent. 

(2)(A)  The  localities  having  pay  disparities, 
and  the  size  of  those  disparities,  shall,  for 
purposes  of  any  comparability  payment 
scheduled  to  take  effect  in  any  calendar  year, 
be  determined  in  accordance  with  the  appro- 
priate report,  as  prepared  and  submitted  to 
the  President  imder  subsection  (d)(1)  for  pur- 
poses of  such  calendar  year. 

(B)  Any  computation  necessary  to  deter- 
mine the  size  of  the  comparability  payment 
to  become  payable  for  any  locality  in  a  year 
(as  well  as  any  determination  as  to  the  size  of 
any  pay  disparity  remaining  after  that  com- 
parability payment  is  made)  shall  likewise  be 
made  using  data  contained  in  the  appropriate 
report  (described  in  subparagraph  (A))  so  pre- 
pared and  submitted  for  purposes  of  such  cal- 
endar year. 

(3)  Subject  to  paragraphs  (4)  and  (5),  the 
amount  of  the  comparability  pajmaents  pay- 
able imder  this  subsection  in  a  calendar  year 
within  any  locality  in  which  a  comparative 
payment  is  payable  shall  be  computed  using 
such  percentage  as  the  President  determines 
for  such  locality  under  subsection  (d)(2), 
except  that— 

(A)  the  percentage  for  the  first  calendar 
year  in  which  any  amounts  are  payable 
under  this  section  may  not  be  less  than  Vs 
of  the  amount  needed  to  reduce  the  pay  dis- 
parity of  the  locality  involved  to  5  percent; 


(B)  the  percentage  for  the  second  calen- 
dar year  in  which  any  amounts  are  payable 
under  this  section  may  not  be  less  than  Vio 
of  the  amount  needed  to  reduce  the  pay  dis- 
parity of  the  locality  involved  to  5  percent; 

(C)  the  percentage  for  the  third  calendar 
year  in  which  any  amounts  are  payable 
under  this  section  may  not  be  less  than  % 
of  the  amount  needed  to  reduce  the  pay  dis- 
parity of  the  locality  involved  to  5  percent; 

(D)  the  percentage  for  the  fourth  calen- 
dar year  in  which  any  amounts  are  payable 
imder  this  section  may  not  be  less  than  V^ 
of  the  amount  needed  to  reduce  the  pay  dis- 
parity of  the  locality  involved  to  5  percent; 

(E)  the  percentage  for  the  fifth  calendar 
year  in  which  any  amoimts  are  payable 
under  this  section  may  not  be  less  than  % 
of  the  amount  needed  to  reduce  the  pay  dis- 
parity of  the  locality  involved  to  5  percent; 

(P)  the  percentage  for  the  sixth  calendar 
year  in  which  any  amoimts  are  payable 
under  this  section  may  not  be  less  than  Vio 
of  the  amount  needed  to  reduce  the  pay  dis- 
parity of  the  locality  involved  to  5  percent; 

(G)  the  percentage  for  the  seventh  calen- 
dar year  in  which  any  amoimts  are  payable 
under  this  section  may  not  be  less  than  Vs 
of  the  amount  needed  to  reduce  the  pay  dis- 
parity of  the  locality  involved  to  5  percent; 

(H)  the  percentage  for  the  eighth  calen- 
dar year  in  which  any  amounts  are  payable 
under  this  section  may  not  be  less  than  %o 
of  the  amount  needed  to  reduce  the  pay  dis- 
parity of  the  locality  involved  to  5  percent; 

(I)  the  percentage  for  the  ninth  calendar 
year  in  which  any  amounts  are  payable 
under  this  section,  and  any  year  thereafter, 
may  not  be  less  than  the  full  amount  neces- 
sary to  reduce  the  pay  disparity  of  the  lo- 
cality involved  to  5  percent;  ^ 

(4)  Nothing  in  this  section  shall  be  consid- 
ered to  preclude  the  President,  in  his  discre- 
tion, from  adjusting  comparability  payments 
to  a  level  higher  than  the  minimum  level 
otherwise  required  in  a  calendar  year,  includ- 
ing to  the  level  necessary  to  eliminate  a  local- 
ity's pay  disparity  completely. 

(b)  After  the  ninth  calendar  year  (referred  to 
in  subsection  (a)(3)(I)),  the  level  of  comparabil- 
ity payments  payable  within  such  locality  may 
be  reduced  for  any  subsequent  calendar  year, 
but  only  if,  or  to  the  extent  that,  the  reduction 
would  not  immediately  create  another  pay  dis- 
parity in  excess  of  5  percent  within  the  locality 
(taking  into  consideration  any  comparability 
payments  remaining  payable). 

(c)(1)  The  amount  of  the  comparability  pay- 
ment payable  within  any  particular  locality 
during  a  calendar  year— 

(A)  shall  be  stated  as  a  single  percentage, 
which  shall  be  uniformly  applicable  to  Gener- 
al Schedule  positions  within  the  locality;  and 

(B)  shall,  for  any  employee  entitled  to  re- 
ceive a  comparability  payment,  be  computed 
by  applying  that  percentage  to  such  employ- 
ee's scheduled  rate  of  basic  pay  (or,  if  lower 


^  So  in  original.  The  semicolon  probably  should  be  a  period. 
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due  to  a  limitation  on  the  rate  payable,  the 
rate  actually  payable),  subject  to  subsection 
(g). 

(2)  A  comparability  payment— 

(A)  shall  be  considered  to  be  part  of  basic 
pay  for  purposes  of  retirement  imder  chapter 
83  or  84,  as  applicable,  life  insurance  imder 
chapter  87,  and  premium  pay  imder  subchap- 
ter V  of  chapter  55,  and  for  such  other  pur- 
poses as  may  be  expressly  provided  for  by  law 
or  as  the  Office  of  Personnel  Management 
may  by  regulation  prescribe;  and 

(B)  shall  be  paid  in  the  same  manner  and  at 
the  same  time  as  the  basic  pay  payable  to 
such  employee  pursuant  to  any  provision  of 
law  outside  of  this  section. 

(3)  Nothing  in  this  subchapter  shall  be  con- 
sidered to  permit  or  require  that  any  portion  of 
a  comparability  payment  be  taken  into  account 
for  purposes  of  any  adjustment  under  section 
5303. 

(4)(A)  Only  employees  receiving  scheduled 
rates  of  basic  pay  (subject  to  any  pay  limitation 
which  may  apply)  shall  be  eligible  for  compara- 
bility payments  under  this  section. 

(B)  Comparability  payments  shall  not  be  pay- 
able for  service  performed  in  any  position 
which  may  not,  under  subsection  (f)(1)(A),  be 
included  within  a  pay  locality. 

(d)  In  order  to  carry  out  this  section,  the 
President  shall— 

(1)  direct  such  agent  as  he  considers  appro- 
priate to  prepare  and  submit  to  him  annually, 
after  considering  such  views  and  recommen- 
dations as  may  be  submitted  under  subsection 

(e)  (but  not  later  than  13  months  before  the 
start  of  the  calendar  year  for  purposes  of 
which  it  is  prepared),  a  report  that— 

(A)  compares  the  rates  of  pay  under  the 
General  Schedule  with  the  rates  of  pay  gen- 
erally paid  to  non-Federal  workers  for  the 
same  levels  of  work  within  each  pay  locali- 
ty, as  determined  on  the  basis  of  appropri- 
ate annual  surveys  that  shall  be  conducted 
by  the  Bureau  of  Labor  Statistics; 

(B)  based  on  data  from  such  surveys,  iden- 
tifies each  locality  in  which  a  pay  disparity 
exists  and  specifies  the  size  of  each  such 
pay  disparity  (before  and  after  taking  into 
consideration  any  comparability  payments 
payable); 

(C)  makes  recommendations  for  appropri- 
ate comparability  pajmients,  in  conform- 
ance with  applicable  requirements  of  this 
section;  and 

(D)  includes  the  views  and  recommenda- 
tions submitted  imder  subsection  (e); 

(2)  after  considering  the  report  of  his  agent 
(including  the  views  and  recommendations  re- 
ferred to  in  subsection  (e)(2)(C),  provide  for 
or  adjust  comparability  payments  in  conform- 
ance with  applicable  requirements  of  this  sec- 
tion, effective  as  of  the  beginning  of  the  first 
applicable  pay  period  commencing  on  or  after 
January  1  of  the  applicable  year;  and 

(3)  transmit  to  Congress  a  report  of  the  ac- 
tions taken  under  paragraph  (2)  (together 
with  a  copy  of  the  report  submitted  to  him  by 
his  agent,  including  the  views  and  recommen- 
dations referred  to  in  subsection  (e)(2)(C)) 
which  shall— 


(A)  identify  each  pay  locality; 

(B)  specify  which  localities  have  pay  dis- 
parities in  excess  of  5  percent,  and  the  size 
of  the  disparity  existing  in  each  of  those  lo- 
calities, according  to  the  pay  agent's  most 
recent  report  under  paragraph  (1)  (before 
and  after  taking  into  consideration  any 
comparability  pajnnents  payable);  and 

(C)  indicate  the  size  of  the  respective  com- 
parability payments  (expressed  as  percent- 
ages) which  will  be  in  effect  under  para- 
graph (2)  for  the  various  pay  localities  spec- 
ified under  subparagraph  (B)  for  the  appli- 
cable calendar  year. 

(e)(1)  The  President  shall  establish  a  Federal 
Salary  Council  of  9  members,  of  whom— 

(A)  3  shall  be  chosen  from  among  persons 
generally  recognized  for  their  impartiality, 
knowledge,  and  experience  in  the  field  of 
labor  relations  and  pay  policy;  and 

(B)  6  shall  be  representatives  of  employee 
organizations  which  represent  substantial 
numbers  of  employees  holding  General 
Schedule  positions,  and  who  shall  be  selected 
giving  due  consideration  to  such  factors  as 
the  relative  numbers  of  employees  represent- 
ed by  the  various  organizations,  except  that 
not  more  than  3  members  of  the  Council  at 
any  one  time  shall  be  from  a  single  employee 
organization,  council,  federation,  alliance,  as- 
sociation, or  affiliation  of  employee  organiza- 
tions. 

Members  of  the  Council  shall  not  receive  pay 
by  reason  of  their  service  on  the  Council,  nor 
shall  members  who  are  not  otherwise  employ- 
ees of  the  United  States  be  considered  employ- 
ees by  reason  of  any  such  service.  The  Presi- 
dent shall  designate  one  of  the  members  to 
serve  as  Chairman  of  the  Federal  Salary  Coun- 
cil. One  of  the  3  members  under  subparagraph 
(A)  may  be  the  Chairman  of  the  Federal  Pre- 
vailing Rate  Advisory  Cormnittee,  notwith- 
standing the  restriction  under  section 
5347(a)(1),  and  such  individual  may  also  be  des- 
ignated to  serve  as  Chairman  of  the  Federal 
Salary  Council. 
(2)  The  pay  agent  shall— 

(A)  provide  for  meetings  with  the  Council 
and  give  thorough  consideration  to  the  views 
and  recommendations  of  the  Council  and  the 
individual  views  and  reconmiendations,  if  any, 
of  the  members  of  the  Council  regarding— 
(i)  the  establishment  or  modification  of 
pay  localities; 

(ii)  the  coverage  of  the  annual  survey  con- 
ducted by  the  Bureau  of  Labor  Statistics 
under  subsection  (d)(1)(A)  (including,  but 
not  limited  to,  the  occupations,  establish- 
ment sizes,  and  industries,  to  be  surveyed, 
and  how  pay  localities  are  to  be  surveyed); 
(iii)  the  process  of  comparing  the  rates  of 
pay  payable  under  the  General  Schedule 
with  rates  of  pay  for  the  same  levels  of 
work  performed  by  non-Federal  workers; 
and 

(iv)  the  level  of  comparability  payments 
that  should  be  paid  in  order  to  eliminate  or 
reduce  pay  disparities  in  accordance  with 
the  requirements  of  this  section; 
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(B)  give  thorough  consideration  to  the 
views  and  recommendations  of  employee  or- 
ganizations not  represented  on  the  Council 
regarding  the  subjects  in  subparagraph 
(A)(i)-(iv);  and 

(C)  include  in  its  report  to  the  President 
the  views  and  recommendations  submitted  as 
provided  in  this  subsection  by  the  Council,  by 
any  member  of  the  Council,  and  by  employee 
organizations  not  represented  on  the  Council. 

(f)(1)  The  pay  agent  may  provide  for  such 
pay  localities  as  the  pay  agent  considers  appro- 
priate, except  that— 

(A)  each  General  Schedule  position  (exclud- 
ing any  outside  the  continental  United  States, 
as  defined  in  section  5701(6))  shall  be  includ- 
ed with  a  pay  locality;  and 

(B)  the  boundaries  of  pay  localities  shall  be 
determined  based  on  appropriate  factors 
which  may  include  local  labor  market  pat- 
terns, commuting  patterns,  and  practices  of 
other  employers. 

(2)(A)  The  establishment  or  modification  of 
any  such  boundaries  shall  be  effected  by  regu- 
lations which,  notwithstanding  subsection 
(a)(2)  of  section  553,  shall  be  promulgated  in  ac- 
cordance with  the  notice  and  comment  require- 
ments of  such  section. 

(B)  Judicial  review  of  any  regulation  under 
this  subsection  shall  be  limited  to  whether  or 
not  it  was  promulgated  in  accordance  with  the 
requirements  referred  to  in  subparagraph  (A). 

(g)(1)  Except  as  provided  in  paragraph  (2), 
comparability  payments  may  not  be  paid  at  a 
rate  which,  when  added  to  the  rate  of  basic  pay 
otherwise  payable  to  the  employee  involved, 
would  cause  the  total  to  exceed  the  rate  of 
basic  pay  payable  for  level  IV  of  the  Executive 
Schedule. 

(2)  For  positions  under  subparagraphs 
(A)-(E)  of  subsection  (h)(1).  the  applicable 
maximum  under  this  subsection  shall  be  level 
III  of  the  Executive  Schedule. 

(h)(1)  For  the  purpose  of  this  subsection,  the 
term  "position"  means— 

(A)  a  position  to  which  section  5376  applies 
(relating  to  certain  senior-level  positions); 

(B)  a  Senior  Executive  Service  position 
under  section  3132; 

(C)  a  position  in  the  Federal  Bureau  of  In- 
vestigation and  Drug  Enforcement  Adminis- 
tration Senior  Executive  Service  under  sec- 
tion 3151; 

(D)  a  position  to  which  section  5372  applies 
(relating  to  administrative  law  judges  ap- 
pointed under  section  3105); 

(E)  a  position  to  which  section  5372a  applies 
(relating  to  contract  appeals  board  members); 
and 

(P)  a  position  withm  an  Executive  agency 
not  covered  under  any  of  the  preceding  sub- 
paragraphs, the  rate  of  basic  pay  for  which  is 
(or,  but  for  this  section,  would  be)  less  than 
the  rate  payable  for  level  V  of  the  Executive 
Schedule; 

but  does  not  include— 

(i)  a  position  to  which  subchapter  IV  ap- 
plies (relating  to  prevailing  rate  systems);  or 

(ii)  a  position  as  to  which  a  rate  of  pay  is 
authorized  under  section  5377  (relating  to 
critical  positions). 


(2)(A)  Notwithstanding  subsection  (c)(4)  or 
any  other  provision  of  this  section,  but  subject 
to  subparagraph  (B)  and  paragraph  (3),  upon 
the  request  of  the  head  of  an  Executive  agency 
with  respect  to  1  or  more  categories  of  posi- 
tions, the  President  may  provide  that  each  em- 
ployee of  such  agency  who  holds  a  position 
within  such  category,  and  viathin  the  particular 
locality  involved,  shall  be  entitled  to  receive 
comparability  payments. 

(B)  A  request  by  an  agency  head  or  exercise 
of  authority  by  the  President  imder  subpara- 
graph (A)  shall  cover— 

(i)  with  respect  to  the  positions  under  sub- 
paragraphs (A)  through  (E)  of  paragraph  (1), 
all  positions  described  in  the  subparagraph  or 
subparagraphs  involved  (excluding  any  under 
clause  (i)  or  (ii)  of  such  paragraph);  and 

(ii)  with  respect  to  positions  under  para- 
graph (1)(F),  such  positions  as  may  be  consid- 
ered appropriate  (excluding  any  under  clause 
(i)  or  (ii)  of  paragraph  (1)). 

(3)  Comparability  payments  under  this  sub- 
section— 

(A)  may  be  paid  only  in  any  calendar  year 
in  which  comparability  payments  under  the 
preceding  provisions  of  this  section  are  pay- 
able with  respect  to  General  Schedule  posi- 
tions within  the  same  locality; 

(B)  shall  be  payable,  within  the  locality  in- 
volved, for  the  entirety  of  each  calendar  year 
for  which  authority  is  granted  by  the  Presi- 
dent; 

(C)  shall  be  computed  using  the  same  per- 
centage as  is  applicable,  for  the  calendar  year 
involved,  with  respect  to  General  Schedule 
positions  within  the  same  locality;  and 

(D)  shall  be  subject  to  the  applicable  limita- 
tion under  subsection  (g). 

(i)  The  Office  of  Personnel  Management  may 
prescribe  regulations,  consistent  with  the  provi- 
sions of  this  section,  governing  the  payment  of 
comparability  payments  to  employees. 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  §  101(a)(1)],  Nov.  5,  1990,  104  Stat.  1427, 
1431.) 

References  in  Text 

The  General  Schedule,  referred  to  in  text,  is  set  out 
under  section  5332  of  this  title. 

Levels  III,  IV,  and  V  of  the  Executive  Schedule,  re- 
ferred to  in  subsecs.  (g)  and  (h)(l)(P),  are  set  out  in 
sections  5314,  5315,  and  5316,  respectively,  of  this  title. 

Amendbients 

1990--Pub.  L.  101-509  amended  section  generaUy, 
substituting  provisions  relating  to  locality-based  com- 
parability payments  for  provisions  making  functions, 
duties,  and  regulations  of  agencies  and  Office  of  Per- 
sonnel Management  with  respect  to  this  subchapter 
subject  to  Presidential  policies  and  regulations. 

Effective  Date  of  1990  Ab«endment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shaU  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  with  provision  that  first  calendar  year  in  which 
comparabUity  payments  under  this  section  are  paid 
shaU  be  calendar  year  beginning  Jan.  1.  1994,  see  sec- 
tion 529  [title  III.  §  3053  of  Pub.  L.  101-509.  set  out  as 
a  note  under  section  5301  of  this  title. 


§5304 


TITLE  5-GOVERNMENT  ORGANIZATION  AND  EMPLOYEES 


Page  172 


Delegation  of  Functions 

For  designation  of  agents  of  President  under  subsec. 
(d)(1)  of  this  section,  see  Ex.  Ord.  No.  12748,  §  2(a), 
Feb.  1,  1991,  56  F.R.  4521,  eff.  Feb.  3,  1991,  set  out  as  a 
note  under  section  5301  of  this  title. 

Interim  Geographic  Adjustments 

Section  529  [title  III,  §  302]  of  Pub.  L.  101-509  pro- 
vided that: 

"(A)  C(a)]  Definitions.— For  the  purpose  of  this  sec- 
tion- 
ed) the  term  'area'  means  any  consolidated  metro- 
politan statistical  area,  primary  metropolitan  statis- 
tical area,  or  metropolitan  statistical  area,  with  at 
least  5,000  General  Schedule  employees;  and 

"(2)  the  term  'pay  relative'  shall  have  the  meaning 
given  such  term  under  regulations  prescribed  by  the 
Bureau  of  Labor  Statistics. 

"(b)  Authority.— (1)  The  President  may  establish 
geographic  adjustments  of  up  to  8  percent  of  basic  pay 
which  may  be  paid  to  each  General  Schedule  employ- 
ee (including  an  employee  covered  by  the  performance 
management  and  recognition  system)  whose  duty  sta- 
tion is  within  any  area  where  such  adjustment  is 
needed  (as  determined  under  paragraph  (2)). 

''(2)  In  determining  areas  where  an  interim  geo- 
graphic adjustment  is  needed,  the  President  shall  con- 
sider available  evidence  of  significant  pay  disparities, 
including  BLS  information  on  pay  relatives  and  rele- 
vant commercial  surveys,  and  recruitment  or  retention 
problems. 

"(c)  Administration.— (1)  An  adjustment  under  this 
section  shall  be  administered,  to  the  extent  practica- 
ble, in  the  same  manner  as  locality-based  comparabil- 
ity payments  under  subchapter  I  of  chapter  53  of  title 
5,  United  States  Code  (as  amended  by  this  Act),  in- 
cluding in  terms  of — 

"(A)  the  basic  pay  to  which  a  percentage  is  applied 
in  computing  an  amount  payable  under  this  section; 
"(B)  the  purposes  for  which  any  amoimt  under 
this  section  is  to  be  considered  part  of  basic  pay; 

"(C)  the  time  and  manner  in  which  amoimts  under 
this  section  are  to  be  paid  (including  any  maximum 
rate  limitation);  and 

"(D)  the  authority  of  the  President,  upon  request 
of  an  agency  head,  to  extend  this  section  to  employ- 
ees who  would  not  otherwise  be  covered. 
"(2)  No  amount  payable  under  this  section  shall  be 
taken  into   account  in  any  survey  or  computation 
under,  or  for  any  other  purpose  in  the  administration 
of,  section  5304  of  title  5,  United  States  Code  (as  so 
amended). 

"(c)  Commencement  and  Termination  Rules.~(1) 
The  effective  date  of  an  adjustment  under  this  section 
shall  be  as  determined  by  the  President,  but  not  later 
than  January  1, 1994. 

"(2)(A)  The  size  of  any  payments  imder  this  section 
may  be  reduced  or  terminated  after  the  amendments 
made  by  section  101  of  this  Act  [section  529  [title  I, 
§  101]  of  Pub.  L.  101-509.  see  Tables  for  classification] 
take  effect  [see  Effective  Date  of  1990  Amendment 
note  set  out  under  section  5301  of  this  title],  except 
that  the  reduction  or  termination  of  a  payment  under 
this  section  may  not  have  the  effect  of  reducing,  for 
the  individual  involved,  the  total  rate  at  which  addi- 
tional forms  of  basic  pay  (as  defined  in  subparagraph 
(B))  are  payable  to  such  individual. 

"(B)  The  total  rate  to  which  subparagraph  (A)  ap- 
plies is  the  sum  of— 

"(i)  the  rate  at  which  comparability  payments 
(imder  section  5304  of  title  5,  United  States  Code,  as 
amended  by  such  Act),  are  payable;  and 

"(ii)  the  rate  at  which  payments  under  this  section 
are  payable. 

"(d)  Employees  Receiving  Special  Pay  Rates.— The 
President  (or  his  designated  agent)  shall  determine 
what,  if  any,  geographic  adjustment  shall  be  payable 
imder  this  section  in  the  case  of  an  employee  whose 
rate  of  pay  is  fixed  under  section  5303  of  title  5, 


United  States  Code,  as  in  effect  before  the  date  of  en- 
actment of  this  Act  [Nov.  5,  19903. 

"(e)  Effective  Date.— This  section  shall  take  effect 
on  the  date  of  enactment  of  this  Act  [Nov.  5,  1990]." 

Interim  geographic  adjustments  pursuant  to  section 
529  [title  III,  §  302]  of  Pub.  L.  101-509,  set  out  above, 
were  provided  by  the  following  executive  orders,  set 
out  as  notes  under  section  5332  of  this  title,  effective 
on  the  first  day  of  first  pay  period  beginning  on  or 
after  the  effective  date  shown; 

Ex.  Ord.  No.  12786,  Dec.  26,  1991,  56  F.R.  67453,  ef- 
fective  tJan  1   1992 

Ex.  Ord.  No.  12736,  Dec.  12.  1990,  55  F.R.  51385.  ef- 
fective Jan.  1,  1991. 

Executive  Order  No.  11721 

Ex.  Ord.  No.  11721,  May  23,  1973,  38  F.R.  13717,  as 
amended  by  Ex.  Ord.  No.  12004,  July  20,  1977.  42  F.R. 
37527;  Ex.  Ord.  No.  12107,  Dec.  28,  1978,  44  F.R.  1055. 
which  provided  for  administration  of  the  Federal  pay 
system,  was  revoked  by  Ex.  Ord.  No.  12748,  Feb.  1, 
1991,  56  F.R.  4521,  eff.  Feb.  3,  1991,  set  out  as  a  note 
under  section  5301  of  this  title. 

Ex.  Ord.  No.  12764.  Federal  Salary  Council 

Ex.  Ord.  No.  12764,  June  5,  1991,  56  F.R.  26587,  pro- 
vided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States  of 
America,  including  section  5304(e)  of  title  5,  United 
States  Code,  as  amended,  and  in  order  to  establish,  in 
accordance  with  the  provisions  of  the  Federal  Adviso- 
ry Committee  Act,  as  amended  (5  U.S.C.  App.),  an  ad- 
visory committee  on  locality-based  comparability  pay- 
ments for  General  Schedule  employees,  it  is  hereby  or- 
dered as  follows: 

Section  1.  Establishment  There  is  established  a 
Federal  Salary  Coimcil  (the  "Council").  The  Council 
shaU  be  composed  of  nine  members  appointed  by  the 
President  in  accordance  with  section  5304(e)(1)  of  title 
5,  United  States  Code,  The  President  shall  designate 
one  of  the  members  to  serve  as  Chairman  of  the  Coun- 
cil and  shall  designate  another  member  to  serve  as 
Vice  Chairman  of  the  Council.  The  Vice  Chairman 
shall  act  as  Chairman  in  the  absence  of  the  Chairman. 

Sec  2.  Function.  The  Council  shall  meet  with  the 
President's  Pay  Agent,  as  designated  under  section 
2(a)  of  Executive  Order  No.  12748  of  February  1,  1991 
[5  U.S.C.  5301  note],  to  provide  views  and  recommen- 
dations regarding: 

(a)  the  establishment  or  modification  of  pay  local- 
ities; 

(b)  the  coverage  of  annual  surveys  conducted  by  the 
Bureau  of  Labor  Statistics  under  subsection 
5304(d)(1)(A)  of  title  5,  United  States  Code  (including, 
but  not  limited  to,  the  occupations,  establishment 
sizes,  and  industries  to  be  surveyed,  and  how  pay  local- 
ities are  to  be  surveyed); 

(c)  the  process  of  comparing  the  rates  of  pay  pay- 
able under  the  General  Schedule  with  rates  of  pay  for 
the  same  levels  of  work  performed  by  non-Federal 
workers;  and 

(d)  the  level  of  comparability  payments  that  should 
be  paid  in  order  to  eliminate  or  reduce  pay  disparities 
in  accordance  with  the  requirements  of  section  5304  of 
title  5,  United  States  Coce. 

Sec  3.  Administration,  (a)  Members  of  the  Council 
shall  receive  no  pay  by  reason  of  their  service  on  the 
Council. 

(b)  To  the  extent  permitted  by  law  and  subject  to 
the  availability  of  appropriations,  the  Office  of  Per- 
sonnel Management  (the  "Office")  shall  provide  such 
facilities  and  administrative  support  to  the  Council  as 
the  Director  of  the  Office  determines  appropriate. 

(c)  Notwithstanding  the  provisions  of  any  other  Ex- 
ecutive order,  the  functions  of  the  President  under  the 
Federal  Advisory  Committee  Act,  as  amended  [5  App. 
U.S.C],   except  that   of  reporting  to  the   Congress, 
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which  are  applicable  to  the  Council,  shall  be  per- 
formed by  the  Director  of  the  Office,  in  accordance 
with  the  guidelines  and  procedures  established  by  the 
Administrator  of  General  Services. 

George  Bush. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  4505a,  5302, 
5304a,  5305,  5392,  5542,  5543,  5545.  5547,  5753,  5754, 
5755,  8431  of  this  title;  title  2  section  906. 

§  5304a.  Authority  to  Hx  an  alternative  level  of  com- 
parability payments 

(a)  If,  because  of  national  emergency  or  seri- 
ous economic  conditions  affecting  the  general 
welfare,  the  President  should  consider  the  level 
of  comparability  pajnnents  which  would  other- 
wise be  payable  under  section  5304  in  any  year 
to  be  inappropriate,  the  President  shall— 

(1)  prepare  and  transmit  to  Congress,  at 
least  1  month  before  those  comparability  pay- 
ments (disregarding  this  section)  would  other- 
wise become  payable,  a  report  describing  the 
alternative  level  of  payments  which  the  Presi- 
dent instead  intends  to  provide,  including  the 
reasons  why  such  alternative  level  is  consid- 
ered necessary;  and 

(2)  implement  the  alternative  level  of  pay- 
ments begiiming  on  the  same  date  as  would 
otherwise  apply,  for  the  year  involved,  under 
section  5304. 

(b)  The  requirements  set  forth  in  paragraphs 
(2)  and  (3),  respectively,  of  section  5303(b)  shall 
apply  with  respect  to  any  decision  to  exercise 
any  authority  to  fix  an  alternative  level  of  com- 
parability payments  under  this  section. 

(Added  Pub.  L.  101-509,  title  V,  i  529  [title  I, 
§  101(a)(1)],  Nov.  5,  1990,  104  Stat.  1427,  1436.) 

Effective  Date 

Section  effective  on  such  date  as  the  President  shall 
determine,  but  not  earlier  than  90  days,  and  not  later 
than  180  days,  after  Nov.  5,  1990,  see  section  529  Ctitle 
III,  §  305]  of  Pub.  L.  101-509,  set  out  as  an  Effective 
Date  of  1990  Amendment  note  under  section  5301  of 
this  title. 

Special  Rule  Relating  to  Cob«parability  Paybients 
IN  1994 

Section  634  of  Pub.  L.  101-509  provided  that: 
"Notwithstanding  any  other  provision  of  law  (in- 
cluding any  provision  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  [see  Short  Title  of  1990 
Amendment  note  set  out  under  section  5301  of  this 
title]  and  any  provision  of  law  amended  by  such  Act), 
for  purposes  of  any  comparability  payments  scheduled 
to  take  effect  under  section  5304  of  title  5,  United 
States  Code  (as  amended  by  such  Act)  during  calendar 
year  1994— 

"(1)  deem  section  5304a  of  such  title  (as  so  amend- 
ed) to  be  amended  as  follows: 

"(A)  in  subsection  (a),  strike  'If  and  all  that  fol- 
lows thereafter  through  'welfare,'  and  insert  'Sub- 
ject to  subsection  (c),  if;  and 
"(B)  add  after  subsection  (b)  the  following: 
"  '(c)(1)  For  the  purpose  of  this  section— 

"  '(A)  the  "threshold  amount"  is  $1,800,000,000; 
and 

"  *(B)  "severe  economic  conditions"  shall  be  consid- 
ered to  exist  relative  to  comparability  pasmnents 
scheduled  to  take  effect  on  a  given  date  if,  during 
the  12-month  period  ending  2  calendar  quarters 
before  such  date,  there  occurred  2  consecutive  quar- 
ters of  negative  growth  in  the  GNP. 


"  '(2)  Authority  under  this  section  to  provide  an  al- 
ternative level  of  comparability  pasonents  in  any  year 
may  not  be  exercised  except  in  accordance  with  the 
following: 

"'(A)  If  the  estimated  cost  of  the  comparability 
pasmients  which  (but  for  this  section)  would  other- 
wise be  payable  in  such  year  would  be  equal  to  the 
threshold  amount  or  less,  no  alternative  level  may 
be  fixed  under  this  section  unless  necessary  because 
a  state  of  war  or  severe  economic  conditions  exist. 

"'(B)  If  the  estimated  cost  of  the  comparability 
payments  which  (but  for  this  section)  would  other- 
wise be  payable  in  such  year  would  be  greater  than 
the  threshold  amount,  no  alternative  level  may  be 
fixed- 

"  '(i)  at  a  level  which  would  result  in  an  estimat- 
ed cost  equal  to  or  greater  than  the  threshold 
amount,  unless  necessary  because  of  national 
emergency  or  serious  economic  conditions  affect- 
ing the  general  welfare;  or 

"  '(ii)  at  a  level  which  would  result  in  an  estimat- 
ed cost  less  than  the  threshold  amount,  unless  nec- 
essary because  of  either  of  the  reasons  set  forth  in 
subparagraph  (A). 
"  '(d)(1)  The  President's  agent  (as  referred  to  in  sec- 
tion 5304(d))  shall  develop  and  include  in  the  appro- 
priate report  under  section  5304(d)(1)  the  methodolo- 
gy for  estimating  any  costs  under  this  section,  and  any 
estimate  \mder  this  section  shall  be  in  accordance  with 
such  methodology. 

"'(2)  In  making  any  estimate  under  this  section, 
costs  attributable  to  any  authority  under  section 
5304(h)  may  not  be  taken  into  accoimt.';  and 

"(2)  the  President's  pay  agent  (referred  to  in  sec- 
tion 5304(d)  of  such  title,  as  so  amended)  may  use 
appropriate  estimates  in  lieu  of  BLS  survey  data  if 
such  data  is  not  available  for  use  in  preparing  the 
agent's  report  with  respect  to  comparability  pay- 
ments payable  during  calendar  year  1994." 

§  5305.  Special  pay  authority 

(a)  Whenever  the  President  finds  that  the 
Government's  recruitment  or  retention  efforts 
with  respect  to  1  or  more  occupations  in  1  or 
more  areas  or  locations  are,  or  are  likely  to 
become,  significantly  handicapped,  due  to  any 
of  the  circumstances  described  in  subsection 
(b),  he  may  establish  for  the  areas  or  locations 
involved,  with  respect  to  individuals  in  positions 
paid  imder  any  of  the  pay  systems  referred  to 
in  subsection  (c),  higher  minimum  rates  of 
basic  pay  for  1  or  more  grades  or  levels,  occupa- 
tional groups,  series,  classes,  or  subdivisions 
thereof,  and  may  make  corresponding  increases 
in  all  step  rates  of  the  pay  range  for  each  such 
grade  or  level.  However,  a  minimum  rate  so  es- 
tablished may  not  exceed  the  maximum  pay 
rate  prescribed  by  statute  for  the  grade  or  level 
by  more  than  30  percent,  and  no  rate  may  be 
established  under  this  section  (disregarding  any 
amount  payable  under  subsection  (g))  in  excess 
of  the  rate  of  basic  pay  payable  for  level  V  of 
the  Executive  Schedule.  The  President  may  au- 
thorize the  exercise  of  the  authority  conferred 
on  him  by  this  section  by  the  Office  of  Person- 
nel Management  or,  in  the  case  of  individuals 
not  subject  to  the  provisions  of  this  title  gov- 
erning appointment  in  the  competitive  service, 
by  such  other  agency  as  he  may  designate. 

(b)  The  circumstances  referred  to  in  subsec- 
tion (a)  are— 

(1)  rates  of  pay  offered  by  non-Pederal  em- 
ployers being  significantly  higher  than  those 
payable  by  the  Government  within  the  area. 
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location,  occupational  group,  or  other  class  of 
positions  under  the  pay  system  involved; 

(2)  the  remoteness  of  the  area  or  location 
involved: 

(3)  the  undesirability  of  the  working  condi- 
tions or  the  nature  of  the  work  involved  (in- 
cluding exposiure  to  toxic  substances  or  other 
occupational  hazards);  or 

(4)  any  other  circumstances  which  the 
President  (or  an  agency  duly  authorized  or 
designated  by  the  President  in  accordance 
with  the  last  sentence  of  subsection  (a))  con- 
siders appropriate. 

(c)  Authority  under  subsection  (a)  may  be  ex- 
ercised with  respect  to  positions  paid  imder— 

(Da  statutory  pay  system;  or 

(2)  any  other  pay  system  established  by  or 
under  Federal  statute  for  civilian  positions 
within  the  executive  branch. 

(d)  Within  the  limitations  applicable  under 
the  preceding  provisions  of  this  section,  rates  of 
pay  established  under  this  section  may  be  re- 
vised from  time  to  time  by  the  President  or  by 
such  agency  as  he  may  designate.  The  actions 
and  revisions  have  the  force  and  effect  of  stat- 
ute. 

(e)  An  increase  in  a  rate  of  basic  pay  estab- 
lished imder  this  section  is  not  an  equivalent  in- 
crease in  pay  within  the  meaning  of  section 
5335. 

(f)  The  rate  of  basic  pay  established  under 
this  section  and  received  by  an  individual  inune- 
diately  before  a  statutory  increase,  which  be- 
comes effective  prior  to,  on,  or  after  the  date  of 
enactment  of  the  statute,  in  the  pay  schedule 
applicable  to  such  individual  of  any  pay  system 
specified  in  subsection  (c)  of  this  section,  shall 
be  initially  adjusted,  effective  on  the  effective 
date  of  the  statutory  increase,  under  conversion 
rules  prescribed  by  the  President  or  by  such 
agency  as  the  President  may  designate. 

(g)(1)  The  benefit  of  any  comparability  pay- 
ments under  section  5304  shall  be  available  to 
individuals  receiving  rates  of  basic  pay  estab- 
lished imder  this  section  to  such  extent  as  the 
President  (or  his  designated  agency)  considers 
appropriate,  subject  to  paragraph  (2)  and  sub- 
section (h). 

(2)  Payments  imder  this  subsection  may  not 
be  made  if,  or  to  the  extent  that,  when  added 
to  basic  pay  otherwise  payable,  such  pasnnents 
would  cause  the  total  to  exceed  the  rate  of 
basic  pay  payable  for  level  IV  of  the  Executive 
Schedule. 

(h)  The  rate  of  basic  pay  payable  to  an  indi- 
vidual under  this  section  may  not,  at  any  time, 
be  less  than  the  rate  which  would  then  be  pay- 
able to  such  individual  (taking  comparability 
pajrments  under  section  5304  into  account)  if 
this  section  had  never  been  enacted. 

(As  amended  Pub.  L.  101-509.  title  V,  §529 
[title  I,  §  101(a)(1)],  Nov.  5,  1990,  104  Stat.  1427, 
1436.) 

References  in  Text 

Levels  IV  and  V  of  the  Executive  Schedule,  referred 
to  in  subsecs.  (a)  and  (g)(2),  are  set  out  in  sections  5315 
and  5316.  respectively,  of  this  title. 

The  provisions  of  this  title  governing  appointment 
in  the  competitive  service,  referred  to  in  subsec.  (a). 


are  classified  generally  to  section  3301  et  seq.  of  this 
title. 

Amendbsents 

1990— Pub.  L.  101-509  amended  section  generally, 
substituting  provisions  authorizing  President  to  make 
special  pay  Increases  whenever  recruitment  or  reten- 
tion efforts  are  handicapped  for  provisions  requiring 
annual  pay  reports  and  adjustments,  authorizing  al- 
ternative plan  in  years  of  emergency  or  when  econom- 
ic conditions  affect  the  general  welfare,  and  setting 
forth  procedure  where  Congressional  committee  dlss^- 
proves  such  alternative  plan. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 

Delegation  of  Functions 

For  delegation  of  authorities  of  President  under  this 
section,  see  Ex.  Ord.  No.  12748,  §  3,  Feb.  1,  1991,  56 
F.R.  4521,  eff.  Feb.  3, 1991,  set  out  as  a  note  under  sec- 
tion 5301  of  this  title. 

Staffing  Differentials 

Section  529  [title  II,  §  209]  of  Pub.  L.  101-509  provid- 
ed that: 

"(a)  In  General.— Effective  on  the  first  day  of  the 
first  applicable  pay  period  beginning  on  or  after  Janu- 
ary 1,  1991,  the  President  may  establish  staffing  dif- 
ferentials equal  to  5  percent  of  basic  pay,  which  may 
be  paid  to  each  General  Schedule  employee  whose  po- 
sition Is  in— 

"(1)  grade  GS-5  or  7  of  the  General  Schedule;  or 
''(2)  a  2-grade-lnterval  occupational  series,  as  de- 
termined by  the  Office  of  Personnel  Management. 
"(b)  Manner  of  Payment;  Reduction  or  Elimina- 
tion.—A  staffing  differential  under  this  section- 
ed) shall  be  paid  in  the  same  manner  and  at  the 
same  time  as  the  employee's  basic  pay  is  paid,  but 
may  not  be  considered  to  be  part  of  basic  pay  for 
any  purpose;  and 

"(2)  may  be  reduced  or  eliminated  by  the  Office  of 
Personnel  Management  in  its  sole  discretion  as  the 
amendments  made  by  this  Act  take  effect  [see  Effec- 
tive Date  of  1990  Amendment  and  Short  Title  of 
1990  Amendment  notes  set  out  under  section  5301  of 
this  title],  except  that  no  such  reduction  or  elimina- 
tion shall  have  the  effect  of  reducing  the  total 
amount  of  pay  (determined  by  adding  basic  pay  and 
staffing  differential)  which  any  employee  is  receiv- 
ing." 

[Authority  of  President  under  section  529  [title  II, 
§  209]  of  Pub.  L.  101-509,  set  out  above,  delegated  to 
Office  of  Personnel  Management  by  Ex.  Ord.  No. 
12748,  Feb.  1,  1991,  56  P.R.  4521,  eff.  May  4,  1991,  set 
out  as  a  note  under  section  5301  of  this  title.] 

Federal  Law  Enforcement  Pay  Reform 

Section  529  [title  IV,  §§  401-407]  of  Pub.  L.  101-509 
provided  that: 

♦SEC.  401.  SHORT  TITLE. 

"This  title  [section  529  [title  IV,  §1  401-412]  of  Pub. 
L.  101-509.  enacting  sections  4521  to  4523  of  this  title, 
amending  sections  5541,  5542,  5547,  8335,  and  8425  of 
this  title,  enacting  provisions  set  out  as  notes  under 
this  section  and  sections  4521,  5541,  and  8335  of  this 
title,  and  amending  provisions  set  out  as  a  note  under 
section  5541  of  this  title]  may  be  cited  as  the  'Federal 
Law  Enforcement  Pay  Reform  Act  of  1990*. 
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"SEC.  402.  DEPINITION. 

"For  the  purposes  of  this  title,  except  as  otherwise 
i»t>vided»  the  term  'law  enforcement  officer'  means 
any  law  enforcement  officer  within  the  meaning  of 
section  8331(20)  or  section  8401(17)  of  title  5.  United 
States  Code,  with  respect  to  whom  the  provisions  of 
chi^ter  51  of  such  title  apply. 

"SEC.  403.  SPECIAL  RATES  FOR  LAW  ENFORCE- 
MENT OFFICERS. 

"(a)  Notwithstanding  the  procedures  of  section  5305 
of  title  5,  United  States  Code,  as  amended  by  section 
101  of  this  Act,  or  similar  provision  of  law,  higher  min- 
imum rates  and  corresponding  increases  in  all  step 
rates  of  each  designated  General  Schedule  grade  shall 
be  established  for  law  enfcn^cement  officers  in  accord- 
ance with  the  iM*ovisions  of  this  section. 

"(b)(1)  Effective  on  the  first  day  of  the  first  ai>plica- 
ble  pay  period  beginning  on  or  after  January  1,  1992, 
the  higher  minimum  rates  to  be  established  are  as  fol- 
lows: 

"GS-3 Step  4 

"GS-4 Step  4 

"GS-5 Step  4 

"GS-6 Steps 

"GS-7 Steps 

"GS-8 Steps 

"OS-9 Step  2 

"GS-10 Step  2 

"(2)  Effective  on  the  first  day  of  the  first  i4>Plicable 
pay  period  beginning  on  or  after  January  1,  1993,  the 
higher  minimum  rates  to  be  established  are  as  follows: 

"GS-3 Step  7 

"GS-4 Step  7 

"GS-5 Steps 

"GS-6 Step  6 

"GS-7 Step  5 

"GS-8 Steps 

"GS-9 Step  2 

"GS-10 Step  2 

"(c)  The  higher  minimum  rates  and  corresponding 
higher  rates  for  each  step  rate  of  each  designated 
grade  shall  apply  to  every  law  enforcement  officer  in 
the  designated  grades  (except  in  the  case  of  any  law 
enforcement  officer  for  whom  a  higher  rate  is  author- 
ized under  section  5305  of  title  5,  United  States  Code, 
as  amended  by  section  101  of  this  Act,  or  similar  provi- 
sion of  law)  in  the  same  manner  as  rates  estal^ished 
under  section  5305  of  such  title,  as  so  amended,  and 
may  be  increased  in  accordance  with  subsection  (f)  of 
such  section  5305. 

"(d)  Any  interim  entry-level  adjustment  under  sec- 
tion 303  of  this  Act  [section  529  [title  III,  §  SOS]  of 
Pub.  L  101-509,  set  out  as  a  note  under  section  5301  of 
this  title]  which  a  law  enforcement  officer  is  receiving 
shall  be  eliminated  on  the  day  before  the  effective 
date  of  the  higher  minimum  rates  under  subsection 
(b)(1). 

"SEC.  404.  SPECIAL  PAY  ADJUSTMENTS  FOR 
LAW  ENFORCEMENT  OFFICERS  IN  SELECT- 
ED CITIES. 

"(a)  A  law  enforcement  officer  shall  be  paid  any  ap- 
plicable special  pay  adjustment  in  accordance  with  the 
provisions  of  this  section,  but  such  special  pay  adjust- 
ment shaU  be  reduced  by  the  amount  of  any  applica- 
ble interim  geographic  adjustment  imder  section  302 
of  this  Act  [section  529  [title  III,  §  302]  of  Pub.  L 
101-509,  set  out  as  a  note  under  section  5304  of  this 
title],  any  applicable  locality-based  comparability  pay- 
ment under  section  5304  of  title  5,  United  States  Code, 
as  amended  by  section  101  of  this  Act,  and  any  appli- 
cable special  rate  of  pay  under  section  5305  of  such 
title,  as  so  amended,  or  any  similar  provision  of  law. 

"(b)  Except  as  provided  in  subsection  (a),  effective 
on  the  first  day  of  the  first  applicable  pay  period  be- 
ginning on  or  after  January  1,  1992,  each  law  enforce- 
ment officer  whose  post  of  duty  is  in  one  of  the  follow- 


ing areas  shall  receive  an  adjustment,  which  shall  be  a 
percentage  of  the  officer's  rate  of  basic  pay,  as  follows: 


"Area  Differential 

Boston-Lawrence-Salem,  MA-NH  Con- 
solidated Metropolitan  Statistical  Area...        16% 

Chieago-Gary-Lake  County,  IL-IN-WI 
Consolidated  Metropolitan  Statistical 
Area 4% 

Los  Angeles-Anaheim-Riverside,  CA  Con- 
solidated Metropolitan  Statistical  Area...        16% 

New  Yorit-Northem  New  Jersey-Long 
Island,  NY-NJ-CT  C<»isolidated  Met- 
ropolitan Statistical  Area 16% 

Philactelphia-Wilmington-Trention  [sic], 
PA-NJ-DE-MD  Consolidated  Metro- 
politan Statistical  Area 4% 

San  Francisco-Oakland-San  Jose,  CA 
Ccmsolidated  Metropolitan  Statistical 
Area 16% 

San  Diego,  CA  Metropolitan  Statistical 
Area 8% 

Washington,  DC-MD-VA  Metropolitan 
Statistical  Area 4% 


"(cKl)  A  special  pay  adjusUnent  under  this  section 
shall  be  administered,  to  the  extent  practicable,  in  the 
same  manner  as  a  locality-based  comparability  pay- 
ment under  section  5304  of  title  5,  United  States  Code, 
as  amended  by  section  101  of  this  Act,  and  shall  be 
considered  part  of  basic  pay  to  the  same  degree  as 
such  a  locality-based  comparability  pasrment. 

"(2)  The  Office  of  Personnel  Management  may  pre- 
scribe such  regulations  as  it  considers  necessary  con- 
cerning the  payment  of  special  pay  adjustments  to  law 
enforcement  officers  under  this  section. 

"SEC.  405.  SAME  BENEFITS  FOR  OTHER  LAW  EN- 
FORCEMENT OFFICERS, 
"(a)  The  appropriate  agency  head  (as  defined  in  sub- 
section (c))  shall  prescribe  regulations  under  which 
the  purposes  of  sections  403  and  404  shall  be  carried 
out  with  respect  to  individuals  holding  positions  de- 
scribed in  subsection  (b). 
"(b)  This  subsection  applies  with  respect  to  any— 

"(1)  member  of  the  United  States  Secret  Service 
Uniformed  Division; 
"(2)  member  of  the  United  States  Pai*  Police; 
"(3)  special  agent  within  the  Diplomatic  Security 
Service; 

"(4)  probation  officer  (referred  to  in  section  3672 
of  title  18,  United  States  Code);  or 

"(5)  pretrial  services  officer  (referred  to  in  section 
3153  of  title  18,  United  States  Code). 
"(c)  For  the  ptuposes  of  this  section,  the  term  'ap- 
propriate agency  head'  means— 

"(1)  with  respect  to  any  individual  under  subsec- 
tion (b)(1),  the  Secretary  of  the  Treasury; 

"(2)  with  respect  to  any  individual  imder  subsec- 
tion (b)(2),  the  Secretary  of  the  Interior; 

"(3)  with  respect  to  any  individual  under  subsec- 
tion (b)(S),  the  Secretary  of  State; 

"(4)  with  respect  to  any  individual  under  subsec- 
tion (b)(4)  or  (b)(5).  the  Director  of  the  Administra- 
tive Office  of  the  United  States  Courts. 

"SEC.  406.  FBI  NEW  YORK  FUELD  DIVISION. 

"Notwithstanding  section  601(a)(2)  of  Public  Law 
100-453  [Sept.  29,  1988,  102  Stat.  1911],  as  amended, 
the  Office  of  Personnel  Management  shall  reduce  the 
rate  of  periodic  payments  imder  such  section  as  the 
provisions  of  this  Act  [see  Short  Title  of  1990  Amend- 
ment note  set  out  under  section  5301  of  this  title]  are 
implemented:  Provided,  That  no  such  reduction  re- 
sults in  a  reduction  of  the  total  pay  for  any  employee 
of  the  New  York  Field  Division  of  the  Federal  Bureau 
of     Investigation.     Notwithstanding     such     section 
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601(a)(2),  the  Office  of  Personnel  Management  may 
make  such  periodic  pasmients  inapplicable  to  employ- 
ees newly  appointed  to,  or  transferred  to,  the  New 
York  Field  Division  on  or  after  January  1,  1992. 

"SEC.  407.  RELOCATION  PAYMENTS. 

"Notwithstanding  section  5753(b)(1)(A)  of  title  5. 
United  States  Code,  as  added  by  this  Act,  a  law  en- 
forcement officer  whose  rate  of  basic  pay  is  less  than 
$60,000  may  receive  a  relocation  payment  of  up  to 
$15,000  under  section  5753." 

Rehporting  Requirement 

Section  529  [title  IV,  §  412]  of  Pub.  L.  101-509  pro- 
vided that: 

"Not  later  than  January  1,  1993,  the  Office  of  Per- 
sonnel Management,  in  consultation  with  Federal  law 
enforcement  agencies  and  law  enforcement  employee 
groups,  shall  submit  to  Congress,  in  writing,  a  plan  to 
establish  a  separate  pay  and  classification  system  for 
law  enforcement  officers  and  specifications  for  legisla- 
tion to  implement  such  plan." 

Federal  Employee  Pay  Adjustments 

For  provisions  relating  to  Federal  employee  pay  ad- 
justments, see  note  set  out  under  section  5303  of  this 
title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3326,  5363, 
5403,  5405,  5542,  5543,  5545,  5547  of  this  title;  title  18 
section  3006A;  title  31  section  325;  title  38  sections 
7404,  7451;  title  42  section  294z. 

§  5306.  Pay  Hxed  by  administrative  action 

(a)  Notwithstanding  sections  1341,  1342,  and 
1349-1351  and  subchapter  II  of  chapter  15  of 
title  31- 

(1)  the  rates  of  pay  of— 

(A)  employees  in  the  legislative,  execu- 
tive, and  judicial  branches  of  the  Govern- 
ment of  the  United  States  (except  employ- 
ees whose  pay  is  disbursed  by  the  Secretary 
of  the  Senate  or  the  Clerk  of  the  House  of 
Representatives)  and  of  the  government  of 
the  District  of  Columbia,  whose  rates  of  pay 
are  fixed  by  administrative  action  under  law 
and  are  not  otherwise  adjusted  xmder  this 
subchapter; 

(B)  employees  \mder  the  Architect  of  the 
Capitol,  whose  rates  of  pay  are  fixed  imder 
section  166b~3  ^  of  title  40,  and  the  Superin- 
tendent of  Garages,  House  office  buildings; 
and 

(C)  persons  employed  by  the  county  com- 
mittees established  imder  section  590h(b)  of 
title  16;  and 

(2)  and  minimum  or  maximum  rate  of  pay 
(other  than  a  maximum  rate  equal  to  or 
greater  than  the  maximum  rate  then  current- 
ly being  paid  imder  the  General  Schedule  as 
a  result  of  a  pay  adjustment  under  section 
5303  (or  prior  corresponding  provision  of 
law)),  and  any  monetary  limitation  on  or 
monetary  allowance  for  pay,  applicable  to  em- 
ployees described  in  subparagraphs  (A),  (B), 
and  (C)  of  paragraph  (1); 

may  be  adjusted,  by  the  appropriate  authority 
concerned,  effective  at  the  beginning  of  the 
first  applicable  pay  period  commencing  on  or 
after  the  day  on  which  a  pay  adjustment  be- 


^  See  References  in  Text  note  below. 


comes  effective  under  section  5303  (or  prior 
provision  of  law),  by  whichever  of  the  following 
methods  the  appropriate  authority  concerned 
considers  appropriate— 

(i)  by  an  amoimt  or  amoimts  not  in  excess 
of  the  pay  adjustment  provided  under  section 
5303  for  corresponding  rates  of  pay  in  the  ap- 
propriate schedule  or  scale  of  pay; 

(ii)  if  there  are  no  corresponding  rates  of 
pay,  by  an  amount  or  amoimts  equal  or  equiv- 
alent, insofar  as  practicable  and  with  such  ex- 
ceptions and  modifications  as  may  be  neces- 
sary to  provide  for  appropriate  pay  relation- 
ships between  positions,  to  the  amount  of  the 
pay  adjustment  provided  under  section  5303; 
or 

(iii)  in  the  case  of  minimum  or  maximum 
rates  of  pay,  or  monetary  limitations  of  allow- 
ances with  respect  to  pay,  by  an  amount 
rounded  to  the  nearest  $100  and  computed  on 
the  basis  of  a  percentage  equal  or  equivalent, 
insofar  as  practicable  and  with  such  vari- 
ations as  may  be  appropriate,  to  the  percent- 
age of  the  pay  adjustment  provided  under 
section  5303. 

(b)  An  adjustment  under  subsection  (a)  in 
rates  of  pay,  minimum  or  maximum  rates  of 
pay,  the  monetary  limitations  or  allowances 
with  respect  to  pay,  shall  be  made  in  such 
manner  as  the  appropriate  authority  concerned 
considers  appropriate. 

(c)  This  section  does  not  authorize  any  ad- 
justment in  the  rates  of  pay  of  employees 
whose  rates  of  pay  are  fixed  and  adjusted  from 
time  to  time  as  nearly  as  is  consistent  with  the 
public  interest  in  accordance  with  prevailing 
rates  or  practices. 

(d)  This  section  does  not  impair  any  author- 
ity under  which  rates  of  pay  may  be  fixed  by 
administrative  action. 

(e)  Pay  may  not  be  paid,  by  reason  of  any  ex- 
ercise of  authority  under  this  section,  at  a  rate 
in  excess  of  the  rate  of  basic  pay  payable  for 
level  V  of  the  Executive  Schedule. 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  §  101(a)(1)],  Nov.  5,  1990,  104  Stat.  1427, 
1437.) 

References  in  Text 

Section  166b-3  of  title  40,  referred  to  in  subsec. 
(a)(1)(B),  was  omitted  from  the  Code.  See  section 
166b-3a  of  Title  40,  Public  Buildings,  Property,  and 
Works. 

The  General  Schedule,  referred  to  in  subsec,  (a)(2), 
is  set  out  under  section  5332  of  this  title. 

Level  V  of  the  Executive  Schedule,  referred  to  in 
subsec.  (e),  is  set  out  in  section  5316  of  this  title. 

Amendments 

1990— Pub.  L.  101-509  amended  section  generally, 
substituting  provisions  authorizing  adjustments  in 
rates  of  pay,  minimimi  or  maximum  rates  of  pay,  and 
monetary  limitations  or  allowances  with  respect  to 
pay  of  certain  Federal  employees  for  provisions  estab- 
lishing Advisory  Committee  on  Federal  Pay  and  set- 
ting forth  its  duties. 

Effective  Date  of  1990  Amendbsent 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
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1990,  see  section  529  [title  III.  §305]  of  Pub.  L. 
101-509*  set  out  as  a  note  under  section  5301  of  this 
title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5376»  5382  of 
this  title;  title  10  section  9314;  title  40  section  174J-8. 

§  5307.  Limitation  on  certain  payments 

(a)(1)  Except  as  otherwise  permitted  by  or 
irnder  law,  no  allowance,  differential,  bonus, 
award,  or  other  similar  cash  payment  under 
this  title  may  be  paid  to  an  employee  in  a  calen- 
dar year  if,  or  to  the  extent  that,  when  added 
to  the  total  basic  pay  paid  or  payable  to  such 
employee  for  service  performed  in  such  calen- 
dar year  as  an  employee  in  the  executive 
branch  (or  as  an  employee  outside  the  execu- 
tive branch  to  whom  chapter  51  applies),  such 
payment  would  cause  the  total  to  exceed  the 
annual  rate  of  basic  pay  payable  for  level  I  of 
the  Executive  Schedule,  as  of  the  end  of  such 
calendar  year. 

(2)  This  section  shall  not  apply  to  any  pay- 
ment under— - 

(A)  subchapter  III  or  VII  of  chapter  55  or 
section  5596; 

(B)  chapter  57  (other  than  section  5753, 
5754,  or  5755);  or 

(C)  chapter  59  (other  than  section  5925, 
5928,  5941(a)(2),  or  5948).* 

(b)(1)  Any  amount  which  is  not  paid  to  an 
employee  in  a  calendar  year  because  of  the  lim- 
itation under  subsection  (a)  shall  be  paid  to 
such  employee  in  a  lump  simi  at  the  beginning 
of  the  following  calendar  year. 

(2)  Any  amount  paid  imder  this  subsection  in 
a  calendar  year  shall  be  taken  into  account  for 
purposes  of  appying  the  limitations  under  sub- 
section (a)  with  respect  to  such  calendar  year. 

(c)  The  Office  of  Personnel  Management 
shall  prescribe  such  regulations  as  may  be  nec- 
essary to  carry  out  this  section,  including  regu- 
lations (consistent  with  section  5582)  concern- 
ing how  a  lump-sum  pas^ment  imder  subsection 
(b)  shall  be  made  with  respect  to  any  employee 
who  dies  before  an  amount  payable  to  such  em- 
ployee under  subsection  (b)  is  made. 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  §  101(a)(1)],  Nov.  5,  1990,  104  Stat.  1427, 
1438;  Pub.  L.  102-77,  §  2,  July  26,  1991,  105  Stat. 
369.) 

References  in  Text 

Level  I  of  the  Executive  Schedule,  referred  to  in 
subsec.  (a)(1),  is  set  out  in  section  5312  of  this  title. 

Section  5948,  referred  to  in  subsec.  (a)(2)(C),  was  re- 
pealed effective  Sept.  30,  1989,  by  Pub.  L.  95-603,  §  3, 
Nov.  6. 1978,  92  Stat.  3020,  as  amended. 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-77,  §  2(l)-(3),  designat- 
ed existing  provisions  as  par.  (1),  substituted  "cause 
the"  for  "cause  to  the",  and  added  par.  (2). 

Subsec.  (b)(3).  Pub.  L.  102-77,  §  2(4),  struck  out  par. 
(3)  which  read  as  follows:  "Paragraph  (1)  shall  not 
apply  to  an  amount  if,  or  to  the  extent  that,  it  is  at- 
tributable to  a  payment  the  authority  for  which  would 
derive  from  section  4505a(d),  5753(e),  or  5754(e)." 


1990— Pub.  L.  101-509  amended  section  generally, 
substituting  provisions  prohibiting  cash  payments  to 
employees  in  excess  of  annual  rate  of  basic  pay  pay- 
able for  level  I  of  Executive  Schedule  in  a  calendar 
year,  for  provisions  authorizing  adjustments  in  rates 
of  pay,  minimum  or  maximum  rates  of  pay,  and  mone- 
tary limitations  or  allowances  with  respect  to  pay  of 
certain  Federal  employees. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 


[§  5308.  Omitted] 


Codification 


*  See  References  in  Text  note  below. 


Section,  added  Pub.  L.  91-656,  §  3(a),  Jan.  8,  1971,  84 
Stat.  1951,  relating  to  pay  limitation,  was  omitted  in 
the  general  revision  of  this  subchapter  by  Pub.  L. 
101-509. 

SUBCHAPTER  II— EXECUTIVE  SCHEDULE 
PAY  RATES 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  5374,  5377, 
5380  of  this  title;  title  18  section  207;  title  40  App.  sec- 
tion 102;  title  42  sections  3535,  4276;  title  44  section 
303. 

§  5311.  The  Executive  Schedule 

The  Executive  Schedule,  which  is  divided  into 
five  pay  levels,  is  the  basic  pay  schedule  for  po- 
sitions, other  than  Senior  Executive  Service  po- 
sitions and  positions  in  the  Federal  Bureau  of 
Investigation  and  Drug  Enforcement  Adminis- 
tration Senior  Executive  Service,  to  which  this 
subchapter  applies. 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  §  104(c)],  Nov.  5,  1990,  104  Stat.  1427, 
1447.) 

Absendments 

1990— Pub.  L.  101-509  struck  out  "(a)"  before  "The 
Executive  Schedule,  which"  and  struck  out  subsec.  (b) 
which  read  as  follows: 

"(1)  Not  later  than  180  days  after  the  date  of  the  en- 
actment of  the  Civil  Service  Reform  Act  of  1978,  the 
Director  of  the  Office  of  Personnel  Management  shall 
determine  the  number  and  classification  of  executive 
level  positions  in  existence  in  the  executive  branch  on 
that  date  of  enactment,  and  shall  publish  the  determi- 
nation in  the  Federal  Register.  Effective  beginning  on 
the  date  of  the  publication,  the  number  of  executive 
level  positions  within  the  executive  branch  may  not 
exceed  the  number  published  under  this  subsection. 

"(2)  For  the  purpose  of  this  subsection,  'executive 
level  position'  means— 

"(A)  any  office  or  position  in  the  civil  service  the 
rate  of  pay  for  which  is  equal  to  or  greater  than  the 
rate  of  basic  pay  payable  for  positions  under  section 
5316  of  this  title,  or 

"(B)  any  such  office  or  position  the  rate  of  pay  for 
which  may  be  fixed  by  administrative  action  at  a 
rate  equal  to  or  greater  than  the  rate  of  basic  pay 
payable  for  positions  imder  section  5316  of  this  title; 
but  does  not  include  any  Senior  Executive  Service  po- 
sition (as  defined  in  section  3132(a)  of  this  title)  or  any 
position  in  the  Federal  Bureau  of  Investigation  and 
Drug  Enforcement  Administration  Senior  Executive 
Service." 
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Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 

§  5312.  Positions  at  level  I 

Amendment  of  Section 

For  repeal  of  amendment  by  section  1506 
of  Title  21,  Food  and  Drugs,  see  Effective 
and  Termination  Dates  of  1988  Amend- 
ments note  below, 

AMENDBiENTS 

1988— Pub.  L.  100-690.  §§  1003(a)(4)(A).  1009.  tempo- 
rarUy  inserted  item  relating  to  Director  of  National 
Drug  Control  Policy.  See  Effective  and  Termination 
Dates  of  1988  Amendments  note  below. 

Effective  and  Termination  Dates  of  1988 
Amendments 

Amendment  by  Pub.  L.  100-690  effective  Jan.  21, 
1989,  and  repealed  on  date  5  years  after  Nov.  18,  1988. 
see  section  1506  of  Title  21.  Food  and  Drugs,  and  sec- 
tion 1012  of  Pub.  L.  100-690.  set  out  as  an  Effective 
Date  note  under  section  1501  of  Title  21. 

Salary  Increases 

1992— Salaries  of  positions  at  level  I  increased  to 
$143,800  per  annum,  effective  on  the  first  day  of  the 
first  pay  period  beginning  on  or  after  Jan.  1.  1992.  as 
provided  by  Ex.  Ord.  No.  12786.  Dec.  26.  1991.  56  P.R. 
67453.  set  out  as  a  note  under  section  5332  of  this  title. 

1991— Salaries  of  positions  at  level  I  increased  to 
$138,900  per  annum,  effective  on  the  first  day  of  the 
first  pay  period  beginning  on  or  after  Jan.  1,  1991,  as 
provided  by  Ex.  Ord.  No.  12736.  Dec.  12,  1990,  55  P.R. 
51385. 

1990— Salaries  of  positions  at  level  I  continued  at 
$99,500  per  annimi,  and  increased  to  $107,300  per 
annum,  effective  on  the  first  day  of  the  first  pay 
period  beginning  on  or  after  Jan.  31.  1990,  as  provided 
by  Ex.  Ord.  No.  12698,  Dec.  23, 1989.  54  F.R.  53473. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5377,  5380. 
8343a.  8420a.  8432  of  this  title;  title  2  section  362;  title 
10  sections  973. 1603;  title  12  section  1723a;  title  18  sec- 
tion 207;  title  22  sections  3965.  4606;  title  26  section 
3121;  title  28  section  591;  title  31  section  1344;  title  38 
section  7432;  title  39  section  1003;  title  42  sections  410. 
7211.  7291;  title  45  section  548;  title  47  section  396. 

§  5313.  Positions  at  level  II 

Level  II  of  the  Executive  Schedule  applies  to 
the  following  positions,  for  which  the  annual 
rate  of  basic  pay  shall  be  the  rate  determined 
with  respect  to  such  level  under  chapter  11  of 
title  2,  as  adjusted  by  section  5318  of  this  title: 
Deputy  Secretary  of  Defense. 
Deputy  Secretary  of  State. 
Administrator,    Agency    for    International 
Development. 

Administrator  of  the  National  Aeronautics 
and  Space  Administration. 
Deputy  Secretary  of  Veterans  Affairs. 
Deputy  Secretary  of  the  Treasury. 
Deputy  Secretary  of  Transportation. 
Chairman,  Nuclear  Regulatory  Commission. 
Chairman,  Council  of  Econondc  Advisers. 
Chairman,  Board  of  Governors  of  the  Fed- 
eral Reserve  System. 


Director  of  the  Office  of  Science  and  Tech- 
nology. 

Director  of  the  United  States  Arms  Control 
and  Disarmament  Agency. 

Director  of  the  United  States  Information 
Agency. 

Director  of  Central  Intelligence. 

Secretary  of  the  Air  Force. 

Secretary  of  the  Army. 

Secretary  of  the  Navy. 

Administrator,  Federal  Aviation  Adminis- 
tration. 

Director  of  the  National  Science  Foimda- 
tion. 

Deputy  Attorney  General. 

Deputy  Secretary  of  Energy. 

Deputy  Secretary  of  Agriculture. 

Director  of  the  Office  of  Personnel  Manage- 
ment. 

Administrator,  Federal  Highway  Adminis- 
tration. 

Administrator  of  the  Environmental  Protec- 
tion Agency. 

Under  Secretary  of  Defense  for  Acquisition. 

Deputy  Secretary  of  Labor. 

Deputy  Director  of  the  Office  of  Manage- 
ment and  Budget. 

Independent  Members,  Thrift  Depositor 
Protection  Oversight  Board. 

Deputy  Secretary  of  Health  and  Human 
Services. 

Deputy  Secretary  of  the  Interior. 

Deputy  Secretary  of  Education. 

Deputy  Secretary  of  Housing  and  Urban 
Development. 

Deputy  Director  for  Management,  Office  of 
Management  and  Budget. 

(As  amended  Pub.  L.  101-73,  title  V,  §  501(c), 
Aug.  9.  1989,  103  Stat.  394;  Pub.  L.  101-509.  title 
V,  §  529  [title  I,  §  112(b)],  Nov.  5,  1990,  104  Stat. 
1427.  1454;  Pub.  L.  101-576,  title  II,  |  207(a), 
Nov.  15,  1990,  104  Stat.  2846;  Pub.  L.  102-233, 
title  III,  §  315(b),  Dec.  12,  1991,  105  Stat.  1772.) 

Amendments 

1991— Pub.  L.  102-233  substituted  "Independent 
Members,  Thrift  Depositor  Protection  Oversight 
Board"  for  "Independent  Members,  Oversight  Board, 
Resolution  Trust  Corporation". 

1990— Pub.  L.  101-576  inserted  item  relating  to 
Deputy  Director  for  Management,  Office  of  Manage- 
ment and  Budget. 

Pub.  L.  101-509  inserted  items  relating  to  Deputy 
Secretary  of  Health  and  Human  Services,  Deputy  Sec- 
retary of  the  Interior,  Deputy  Secretary  of  Education, 
and  Deputy  Secretary  of  Housing  and  Urban  Develop- 
ment. 

1989— Pub.  L.  101-73  inserted  item  relating  to  Inde- 
pendent Members,  Oversight  Board,  Resolution  Trust 
Corporation. 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-233  effective  Feb.  1, 
1992,  see  section  318  of  Pub.  L.  102-233,  set  out  as  a 
note  under  section  1441  of  Title  12,  Banks  and  Bank- 
ing. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  first  day 
of  first  pay  period  beginning  on  or  after  Nov.  5,  1990, 
with  continued  service  by  ii^cumbent  Under  Secretary 
of  Health  and  Human  Services,  Under  Secretary  of 
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the  Interior,  Under  Secretary  of  Education,  and  Under 
Secretary  of  Housing  and  Urban  Development,  see  sec- 
tion 529  [title  I,  §  112(e)]  of  Pub.  L.  101-509.  set  out  as 
a  note  under  section  3404  of  Title  20.  Education. 

Salary  Increases 

1992— Salaries  of  positions  at  level  II  increased  to 
$129,500  per  annum,  effective  on  the  first  day  of  the 
first  pay  period  beginning  on  or  after  Jan.  1.  1992.  as 
provided  by  Ex.  Ord.  No.  12786.  Dec.  26.  1991.  56  P.R. 
67453.  set  out  as  a  note  under  section  5332  of  this  title. 

1991— Salaries  of  positions  at  level  II  increased  to 
$125,100  per  annum,  effective  on  the  first  day  of  the 
first  pay  period  beginning  on  or  after  Jan.  1.  1991.  as 
provided  by  Ex.  Ord.  No.  12736.  Dec.  12.  1990.  55  P.R. 
51385. 

1990— Salaries  of  positions  at  level  II  continued  at 
$89,500  per  annum,  and  increased  to  $96,600  per 
annum,  effective  on  the  first  day  of  the  first  pay 
period  beginning  on  or  after  Jan.  31.  1990.  as  provided 
by  Ex.  Ord.  No.  12698.  Dec.  23.  1989.  54  P.R.  53473. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5377.  5380. 
8343a.  8420a.  8432.  8701.  8714b  of  this  title;  title  2  sec- 
tion 362;  title  3  sections  105.  106.  108;  title  10  section 
973;  title  18  section  207;  title  22  section  3961;  title  26 
section  3121;  title  28  section  591;  title  31  section  703; 
title  42  sections  210.  410.  1864,  4346.  5871.  5872.  6612. 
7132.  7211.  7291.  7293. 

§  5314.  Positions  at  level  III 

Level  III  of  the  Executive  Schedule  applies  to 
the  following  positions,  for  which  the  annual 
rate  of  basic  pay  shall  be  the  rate  determined 
with  respect  to  such  level  under  chapter  11  of 
title  2,  as  adjusted  by  section  5318  of  this  title: 

Solicitor  General  of  the  United  States. 

Under  Secretary  of  Commerce,  Under  Sec- 
retary of  Commerce  for  Economic  Affairs, 
Under  Secretary  of  Commerce  for  Export  Ad- 
ministration, and  Under  Secretary  of  Com- 
merce for  Travel  and  Tourism. 

Under  Secretary  of  State  for  Political  Af- 
fairs and  Under  Secretary  of  State  for  Eco- 
nomic and  Agricultural  Affairs  and  an  Under 
Secretary  of  State  for  Coordinating  Security 
Assistance  Programs  and  Under  Secretary  of 
State  for  Management. 

Counselor  of  the  Department  of  State. 

Under  Secretary  of  the  Treasury  (or  Coun- 
selor). 

Under  Secretary  of  the  Treasury  for  Mone- 
tary Affairs. 

Administrator  of  General  Services. 

Administrator  of  the  Small  Business  Ad- 
ministration. 

Deputy  Administrator,  Agency  for  Interna- 
tional Development. 

Chairman  of  the  Merit  Systems  Protection 
Board. 

Chairman,  Federal  Communications  Com- 
mission. 

Chairman,  Board  of  Directors,  Federal  De- 
posit Insurance  Corporation. 

Chairman,  Federal  Energy  Regulatory 
Commission. 

Chairman,  Federal  Trade  Commission. 

Chairman,  Interptate  Commerce  Commis- 
sion. 

Chairman,  National  Labor  Relations  Board. 

Chairman,  Securities  and  Exchange  Com- 
mission. 

Chairman,  Board  of  Directors  of  the  Ten- 
nessee Valley  Authority. 


Chairman,  National  Mediation  Board. 

Chairman,  Railroad  Retirement  Board. 

Chairman,  Federal  Maritime  Commission. 

Comptroller  of  the  Currency. 

Commissioner  of  Internal  Revenue. 

Under  Secretary  of  Defense  for  Policy. 

Deputy  Administrator  of  the  National  Aero- 
nautics and  Space  Administration. 

Deputy  Director  of  Central  Intelligence. 

Director  of  the  Office  of  Emergency  Plan- 
ning. 

Director  of  the  Peace  Corps. 

Deputy  Director,  National  Science  Founda- 
tion. 

President  of  the  Export-Import  Bank  of 
Washington. 

Members,  Nuclear  Regulatory  Commission. 

Members,  Defense  Nuclear  Facilities  Safety 
Board. 

Members,  Board  of  Governors  of  the  Feder- 
al Reserve  System. 

Director  of  the  Federal  Bureau  of  Investiga- 
tion, Department  of  Justice. 

Administrator  of  the  National  Highway 
Traffic  Safety  Administration. 

Administrator,  Federal  Railroad  Adminis- 
tration. 

Chairman,  National  Transportation  Safety 
Board. 

Chairman  of  the  National  Endowment  for 
the  Arts  the  incumbent  of  which  also  serves 
as  Chairman  of  the  National  Council  on  the 
Arts. 

Chairman  of  the  National  Endowment  for 
the  Humanities. 

Director  of  the  Federal  Mediation  and  Con- 
ciliation Service. 

Federal  Transit  Administrator. 

President,  Overseas  Private  Investment 
Corporation. 

Chairman,  Postal  Rate  Commission. 

Chairman,  Occupational  Safety  and  Health 
Review  Commission. 

Governor  of  the  Farm  Credit  Administra- 
tion. 

Chairman,  Equal  Employment  Opportimity 
Commission. 

Chairman,  Consumer  Product  Safety  Com- 
mission. 

Under  Secretary,  Department  of  Energy. 

Chairman,  Commodity  Futures  Trading 
Commission. 

Deputy  United  States  Trade  Representa- 
tives (3). 

Chairman,  United  States  International 
Trade  Commission. 

Under  Secretary  of  Commerce  for  Oceans 
and  Atmosphere,  the  incumbent  of  which  also 
serves  as  Administrator  of  the  National  Oce- 
anic and  Atmospheric  Administration. 

Associate  Attorney  General. 

Chairman,  Federal  Mine  Safety  and  Health 
Review  Commission. 

Chairman,  National  Credit  Union  Adminis- 
tration Board. 

Deputy  Director  of  the  Office  of  Personnel 
Management. 

Under  Secretary  of  Agriculture  for  Interna- 
tional Affairs  and  Commodity  Programs. 
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Director,  Institute  for  Scientific  and  Tech- 
nological Cooperation. 

Under  Secretary  of  Agriculture  for  Small 
Community  and  Rural  Development. 

Administrator,  Maritime  Administration. 

Executive  Director  Property  Review  Board. 

Deputy  Administrator  of  the  Environmen- 
tal Protection  Agency. 

Archivist  of  the  United  States. 

Deputy  Director  of  the  United  States  Arms 
Control  and  Disarmament  Agency. 

Executive  Director,  Federal  Retirement 
Thrift  Investment  Board. 

Deputy  Under  Secretary  of  Defense  for  Ac- 
quisition. 

Director,  Trade  and  Development  Program. 

Under  Secretary  of  Commerce  for  Technol- 
ogy. 

Chief  Medical  Director,  Department  of  Vet- 
erans Affairs. 

Chief  Benefits  Director,  Department  of  Vet- 
erans Affairs. 

Director  of  the  Office  of  Government 
Ethics. 

Administrator  for  Federal  Procurement 
Policy. 

Administrator,  Office  of  Information  and 
Regulatory  Affairs,  Office  of  Management 
and  Budget. 

Deputy  Director  for  Demand  Reduction, 
Office  of  National  Drug  Control  Policy. 

Deputy  Director  for  Supply  Reduction, 
Office  of  National  Drug  Control  Policy. 

Director  of  the  Office  of  Thrift  Supervi- 
sion. 

Chairperson  of  the  Federal  Housing  Pi- 
nance  Board. 

Executive  Secretary,  National  Space  Coun- 
cil. 

Controller,  Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget. 

Under  Secretary  of  Education  ^ 

chiefs  executive  officer.  Resolution  Trust 
Corporation. 

(As  amended  Pub.  L.  101-73,  title  VII, 
§  742(a)(1),  Aug.  9,  1989,  103  Stat.  436;  Pub.  L. 
101-328,  §  3(b),  July  8,  1990,  104  Stat.  308;  Pub. 
L.  101-509,  title  V,  §  529  [title  I,  §  112(d)l,  Nov. 
5,  1990,  104  Stat.  1427,  1455;  Pub,  L.  101-576, 
title  II,  §  207(b),  Nov.  15,  1990,  104  Stat.  2846, 
Pub.  L.  102-103,  title  II,  §  202,  Aug.  17,  1991,  106 
Stat.  498;  Pub.  L.  102-233,  title  III,  §  315(c), 
Dec.  12,  1991,  105  Stat.  1772;  Pub.  L.  102-240, 
title  III,  §  3004(d)(1),  Dec.  18,  1991,  105  Stat. 
2088.) 

Amendment  of  Section 
For  repeal  of  amendment  by  section  1506 
of  Title  21,  Food  and  Drugs,  see  Effective 
and    Termination   Dates   of  1988   Amend- 
ments note  below. 

Amendments 

1991— Pub.  L.  102-240  substituted  "Federal  Transit 
Administrator"  for  "Urban  Mass  Transportation  Ad- 
ministrator". 

Pub.  L.  102-233  inserted  item  relating  to  chief  execu- 
tive officer,  Resolution  Trust  Corporation. 


1  So  in  original.  Probably  should  be  followed  by  a  period. 
^  So  in  original.  Probably  should  be  capitalized. 


Pub.  L.  102-103  inserted  item  relating  to  Under  Sec- 
retary of  Education. 

1990— Pub.  L.  101-576  inserted  item  relating  to  Con- 
troller, Office  of  Federal  Financial  Management, 
Office  of  Management  and  Budget. 

Pub.  L.  101-509  struck  out  items  relating  to  Under 
Secretary  of  Health  and  Human  Services,  Under  Sec- 
retary of  the  Interior,  Under  Secretary  of  Education, 
and  Under  Secretary  of  Housing  and  Urban  Develop- 
ment. 

Pub.  L.  101-328  inserted  item  relating  to  Executive 
Secretary,  National  Space  Council. 

1989— Pub.  L.  101-73  inserted  items  relating  to  Direc- 
tor of  the  Office  of  Thrift  Supervision  and  Chairper- 
son of  the  Federal  Housing  Finance  Board,  and  struck 
out  item  relating  to  Chairman  of  the  Federal  Home 
Loan  Bank  Board. 

1988-Pub.  L.  100-690,  §§  1003(a)(4)(B),  1009,  tempo- 
rarily inserted  items  relating  to  Deputy  Director  for 
Demand  Reduction,  Office  of  National  Drug  Control 
Policy,  and  Deputy  Director  for  Supply  Reduction, 
Office  of  National  Drug  Control  Policy.  See  Effective 
and  Termination  Dates  of  1988  Amendments  note 
below. 

Effective  Date  of  1991  Amendments 

Amendment  by  Pub.  L.  102-233  effective  Feb.  1, 
1992,  see  section  318  of  Pub.  L.  102-233,  set  out  as  a 
note  under  section  1441  of  Title  12,  Banks  and  Bank- 
ing. 

Amendment  by  Pub.  L.  102-103  effective  on  first  day 
of  first  pay  period  beginning  on  or  after  Aug.  17,  1991, 
see  section  203  of  Pub.  L.  102-103,  set  out  as  a  note 
under  section  3412  of  Title  20,  Education. 

Effective  Date  of  1990  Amendments 

Amendment  by  Pub.  L.  101-509  effective  on  first  day 
of  first  pay  period  beginning  on  or  after  Nov.  5,  1990, 
with  continued  service  by  incumbent  Under  Secretary 
of  Health  and  Human  Services,  Under  Secretary  of 
the  Interior,  Under  Secretary  of  Education,  and  Under 
Secretary  of  Housing  and  Urban  Development,  see  sec- 
tion 529  [title  I,  §  112(e)l  of  Pub.  L.  101-509,  set  out  as 
a  note  under  section  3404  of  Title  20,  Education. 

Section  6  of  Pub.  L.  101-328  provided  that:  "The  pro- 
visions of  this  Act  [amending  this  section  and  enacting 
provisions  set  out  as  notes  imder  section  2471  of  Title 
42,  The  Public  Health  and  Welfare]  are  effective  as  of 
October  1,  1989." 

Effective  and  Termination  Dates  of  1988 
Amendments 

Amendment  by  Pub.  L.  100-690  effective  Jan.  21, 
1989,  and  amendment  by  section  1003(a)(4)(B)  of  Pub. 
L.  100-690  repealed  on  date  5  years  after  Nov.  18,  1988, 
see  section  1506  of  Title  21,  Food  and  Drugs,  and  sec- 
tion 1012  of  Pub.  L.  100-690,  set  out  as  an  Effective 
Date  note  under  section  1501  of  Title  21. 

Salary  Increases 

1992— Salaries  of  positions  at  level  III  increased  to 
$119,300  per  annum,  effective  on  the  first  day  of  the 
first  pay  period  beginning  on  or  after  Jan.  1,  1992,  as 
provided  by  Ex.  Ord.  No.  12786,  Dec.  26,  1991,  56  F.R. 
67453,  set  out  as  a  note  under  section  5332  of  this  title. 

1991— Salaries  of  positions  at  level  III  increased  to 
$115,300  per  annum,  effective  on  the  first  day  of  the 
first  pay  period  beginning  on  or  after  Jan.  1,  1991,  as 
provided  by  Ex.  Ord.  No.  12736,  Dec.  12,  1990,  55  F.R. 
51385. 

1990— Salaries  of  positions  at  level  III  increased  to 
$85,500  per  annimi,  effective  on  the  first  day  of  the 
first  pay  period  beginning  on  or  after  Jan.  1,  1990,  and 
increased  to  $89,000  per  annum,  effective  on  the  first 
day  of  the  first  pay  period  beginning  on  or  after  Jan. 
31,  1990,  as  provided  by  Ex.  Ord.  No.  12698,  Dec.  23, 
1989,  54  F.R.  53473. 
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Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5377,  5380, 
8343a,  8420a,  8432  of  this  title;  title  2  sections  60a-l, 
136a<2,  282b,  288,  474,  601;  title  3  sections  105, 106, 107; 
title  7  section  2007b;  title  10  section  973;  title  12  sec- 
tions  1422b,  2242.  2278a-2,  2278a-3;  title  15  sections 
205i,  1503b,  3704;  title  18  section  207;  title  19  section 
2171;  title  20  section  4512;  title  22  sections  3505,  3961; 
title  26  section  3121;  title  28  section  591;  title  31  sec- 
tion 703;  title  40  section  162a;  title  42  sections  410, 
1864a,  5041,  5871,  5872,  6612,  7132,  7134,  7211,  7291. 
7293,  10242;  title  44  section  2103;  title  50  App.  section 
2169. 

§  5315.  Positions  at  level  IV 

Level  IV  of  the  Executive  Schedule  applies  to 
the  following  positions,  for  which  the  annual 
rate  of  basic  pay  shall  be  the  rate  determined 
with  respect  to  such  level  under  chapter  11  of 
title  2,  as  adjusted  by  section  5318  of  this  title: 

Deputy  Administrator  of  General  Services. 

Associate  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 

Assistant  Administrators,  Agency  for  Inter- 
national Development  (6). 

Regional  Assistant  Administrators,  Agency 
for  International  Development  (4). 

Under  Secretary  of  the  Air  Force. 

Under  Secretary  of  the  Army. 

Under  Secretary  of  the  Navy. 

Assistant  Secretaries  of  Agriculture  (7). 

Assistant  Secretaries  of  Commerce  (11). 

Assistant  Secretaries  of  Defense  (11). 

Assistant  Secretaries  of  the  Air  Force  (4). 

Assistant  Secretaries  of  the  Army  (5). 

Assistant  Secretaries  of  the  Navy  (4). 

Assistant  Secretaries  of  Health  and  Human 
Services  (5). 

Assistant  Secretaries  of  the  Interior  (6). 

Assistant  Attorneys  General  (10). 

Assistant  Secretaries  of  Labor  (10),  one  of 
whom  shall  be  the  Assistant  Secretary  of 
Labor  for  Veterans'  Employment  and  Train- 
ing. 

Assistant  Secretaries  of  State  (15). 

Assistant  Secretaries  of  the  Treasury  (7). 

Members,  United  States  International 
Trade  Commission  (5). 

Assistant  Secretaries  of  Education  (6). 

General  Counsel,  Department  of  Education. 

Inspector  General,  Department  of  Educa- 
tion. 

Director  of  Civil  Defense,  Department  of 
the  Army. 

Deputy  Director  of  the  Office  of  Emergen- 
cy Planning. 

Deputy  Director  of  the  Office  of  Science 
and  Technology. 

Deputy  Director  of  the  Peace  Corps. 

Deputy  Director  of  the  United  States  Infor- 
mation Agency. 

Assistant  Directors  of  the  Office  of  Man- 
agement and  Budget  (3). 

General  Counsel  of  the  Department  of  Ag- 
riculture. 

General  Counsel  of  the  Department  of 
Commerce. 

General  Counsel  of  the  Department  of  De- 
fense. 

General  Counsel  of  the  Department  of 
Health  and  Human  Services. 

Solicitor  of  the  Department  of  the  Interior. 


Solicitor  of  the  Department  of  Labor. 

General  Counsel  of  the  National  Labor  Re- 
lations Board. 

Legal  Adviser  of  the  Department  of  State. 

General  Counsel  of  the  Department  of  the 
Treiasury. 

First  Vice  President  of  the  Export-Import 
Bank  of  Washington. 

Members,  Council  of  Economic  Advisers. 

Members,  Board  of  Directors  of  the  Export- 
Import  Bank  of  Washington. 

Members,  Federal  Commimications  Com- 
mission. 

Member,  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation. 

Directors,  Federal  Housing  Finance  Board. 

Members,  Federal  Energy  Regulatory  Com- 
mission. 

Members,  Federal  Trade  Commission. 

Members,  Interstate  Commerce  Commis- 
sion. 

Members,  National  Labor  Relations  Board. 

Members,  Securities  and  Exchange  Commis- 
sion. 

Members,  Board  of  Directors  of  the  Tennes- 
see Valley  Authority. 

Members,  Merit  Systems  Protection  Board. 

Members,  Federal  Maritime  Commission. 

Members,  National  Mediation  Board. 

Members,  Railroad  Retirement  Board. 

Director  of  Selective  Service. 

Associate  Director  of  the  Federal  Bureau  of 
Investigation,  Department  of  Justice. 

Members,  Equal  Emplojnnent  Opportunity 
Commission  (4). 

Chief  of  Protocol,  Department  of  State. 

Director,  Community  Relations  Service. 

Members,  National  Transportation  Safety 
Board. 

General  Counsel,  Department  of  Transpor- 
tation. 

Deputy  Administrator,  Federal  Aviation  Ad- 
ministration. 

Assistant  Secretaries  of  Transportation  (4). 

Deputy  Federal  Highway  Administrator. 

Administrator  of  the  St.  Lawrence  Seaway 
Development  Corporation. 

Assistant  Secretary  for  Science,  Smithsoni- 
an Institution. 

Assistant  Secretary  for  History  and  Art, 
Smithsonian  Institution. 

Deputy  Administrator  of  the  Small  Busi- 
ness Administration. 

Assistant  Secretaries  of  Housing  and  Urban 
Development  (8). 

General  Counsel  of  the  Department  of 
Housing  and  Urban  Development. 

Commissioner  of  Interama. 

Federal  Insurance  Administrator,  Federal 
Emergency  Management  Agency. 

Executive  Vice  President,  Overseas  Private 
Investment  Corporation. 

Members,  National  Credit  Union  Adminis- 
tration Board  (2). 

Members,  Postal  Rate  Commission  (4). 

Members,  Occupational  Safety  and  Health 
Review  Commission. 

Deputy  Under  Secretaries  of  the  Treasury 
(or  Assistant  Secretaries  of  the  Treasury)  (2). 
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Members,  Consumer  Product  Safety  Com- 
mission (4). 

Conunissioner  of  Social  Security,  Depart- 
ment of  Health  and  Human  Services. 

Assistant  Secretary  for  Oceans  and  Interna- 
tional Environmental  and  Scientific  Affairs, 
Department  of  State. 

Members,  Commodity  Futures  Trading 
Commission. 

Director  of  Nuclear  Reactor  Regulation. 
Nuclear  Regulatory  Commission. 

Director  of  Nuclear  Material  Safety  and 
Safeguards,  Nuclear  Regulatory  Commission. 

Director  of  Nuclear  Regulatory  Research, 
Nuclear  Regulatory  Commission. 

Executive  Director  for  Operations,  Nuclear 
Regulatory  Commission. 

President,  Government  National  Mortgage 
Association,  Department  of  Housing  and 
Urban  Development. 

Assistant  Secretary  of  Commerce  for 
Oceans  and  Atmosphere,  the  incumbent  of 
which  also  serves  as  Deputy  Administrator  of 
the  National  Oceanic  and  Atmospheric  Ad- 
ministration. 

Commissioner  of  Immigration  and  Natural- 
ization, Department  of  Justice. 

Director,  Bureau  of  Prisons,  Department  of 
Justice. 

Assistant  Secretaries  of  Energy  (8). 

General  Coimsel  of  the  Department  of 
Energy. 

Administrator,  Economic  Regulatory  Ad- 
ministration, Department  of  Energy. 

Administrator,  Energy  Information  Admin- 
istration, Department  of  Energy. 

Inspector  General,  Department  of  Energy. 

Director,  Office  of  Energy  Research,  De- 
partment of  Energy. 

Assistant  Secretary  of  Labor  for  Mine 
Safety  and  Health. 

Members,  Federal  Mine  Safety  and  Health 
Review  Commission. 

President,  National  Consumer  Cooperative 
Bank. 

Assistant  Secretary  for  International  Nar- 
cotics Matters,  Department  of  State. 

Inspector  General,  Department  of  Health 
and  Human  Services. 

Inspector  General,  Department  of  Agricul- 
ture. 

Special  Counsel  of  the  Merit  Systems  Pro- 
tection Board. 

Inspector  General,  Department  of  Housing 
and  Urban  Development. 

Chairman,  Federal  Labor  Relations  Author- 
ity. 

Inspector  General,  Department  of  Labor. 

Inspector  General,  Department  of  Trans- 
portation. 

Inspector  General,  Department  of  Veterans 
Affairs. 

Deputy  Director,  Institute  for  Scientific 
and  Technological  Cooperation. 

Director  of  the  National  Institute  of  Jus- 
tice. 

Director  of  the  Bureau  of  Justice  Statistics. 

Chief  Counsel  for  Advocacy,  Small  Business 
Administration. 

Inspector  General,  Department  of  Defense. 

Assistant  Administrator  for  Toxic  Sub- 
stances, Environmental  Protection  Agency. 


Assistant  Administrator,  Office  of  Solid 
Waste,  Environmental  Protection  Agency. 

Assistant  Administrators,  Environmental 
Protection  Agency  (8). 

Director  of  Operational  Test  and  Evalua- 
tion, Department  of  Defense. 

Special  Representatives  for  Arms  Control 
and  Disarmament  Negotiations,  United  States 
Arms  Control  and  Disarmament  Agency  (2). 

Administrator  of  the  Health  Care  Financ- 
ing Administration. 

Director,  National  Institute  of  Standards 
and  Technology,  Department  of  Conmierce. 

Assistant  Directors,  United  States  Arms 
Control  and  Disarmament  Agency  (4). 

Inspector  General,  United  States  Informa- 
tion Agency. 

Inspector  General,  Department  of  State. 

Director  of  Defense  Research  and  Engineer- 
ing. 

Ambassadors  at  Large. 

Commissioner,  National  Center  for  Educa- 
tion Statistics. 

Assistant  Secretary  of  Commerce  and  Direc- 
tor General  of  the  United  States  and  Foreign 
Commercial  Service. 

Inspector  General,  Department  of  Com- 
merce. 

Inspector  General,  Department  of  the  Inte- 
rior. 

Inspector  General,  Department  of  Justice. 

Inspector  General,  Department  of  the 
Treasury. 

Inspector  General,  Agency  for  Internation- 
al Development. 

Inspector  General,  Environmental  Protec- 
tion Agency. 

Inspector  General,  Federal  Emergency 
Management  Agency. 

Inspector  General,  General  Services  Admin- 
istration. 

Inspector  General,  National  Aeronautics 
and  Space  Administration. 

Inspector  General,  Nuclear  Regulatory 
Commission. 

Inspector  General,  Office  of  Personnel 
Management. 

Inspector  General,  Railroad  Retirement 
Board. 

Inspector  General,  Small  Business  Adminis- 
tration. 

Assistant  Secretaries,  Department  of  Veter- 
ans Affairs  (6). 

General  Counsel,  Department  of  Veterans 
Affairs. 

Director  of  the  National  Cemetery  System. 

Conmiissioner  of  Food  and  Drugs,  Depart- 
ment of  Health  and  Human  Services  ^ 

Chairman,  Board  of  Veterans'  Appeals. 

Associate  Director  for  National  Drug  Con- 
trol Policy,  Office  of  National  Drug  Control 
Policy. 

Administrator,  Office  of  Juvenile  Justice 
and  Delinquency  Prevention. 

Director,  United  States  Marshals  Service. 

Inspector  General,  Resolution  Trust  Corpo- 
ration. 


»  So  In  original.  Probably  should  be  followed  by  a  period. 
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Chairman,  United  States  Parole  Commis- 
sion. 

Director,  Bureau  of  the  Census,  Depart- 
ment of  Commerce. 

Director  of  the  Institute  of  Museum  Serv- 
ices. 

Chief  Financial  Officer,  Department  of  Ag- 
riculture. 

Chief  Financial  Officer,  Department  of 
Commerce. 

Chief  Financial  Officer,  Deimrttnent  of  De- 
fense. 

Chief  Financial  Officer,  Department  of 
Education. 

Chief  Financial  Officer,  Department  of 
Energy. 

Chief  Financial  Officer,  Department  of 
Health  and  Human  Services. 

Chief  Financial  Officer,  Department  of 
Housing  and  Urban  Development. 

Chief  Financial  Officer,  Department  of  the 
Interior. 

Chief  Financial  Officer,  Department  of  Jus- 
tice. 

Chief  Financial  Officer,  Department  of 
Labor. 

Chief  Financial  Officer,  Department  of 
State. 

Chief  Financial  Officer,  Department  of 
Transportation. 

Chief  Financial  Officer,  Department  of  the 
Treasury. 

Chief  Financial  Officer,  Department  of  Vet- 
erans Affairs. 

Chief  Financial  Officer,  Environmental 
Protection  Agency. 

Chief  Financial  Officer,  National  Aeronau- 
tics and  Space  Administration. 

Assistant  Secretary  for  South  Asian  Affairs, 
Department  of  State. 

Commissioner,  Office  of  Navajo  and  Hopi 
Indian  Relocation. 

Inspector  General.  Central  Intelligence 
Agency  ^ 

Deputy  Under  Secretary  of  Defense  for 
Policy. 

General  Counsel  of  the  Department  of  the 
Army. 

General  Coimsel  of  the  Department  of  the 
Navy. 

General  Counsel  of  the  Department  of  the 
Air  Force. 

Administrator  of  the  Panama  Canal  Com- 
mission. 

(As  amended  Pub.  L.  101-73,  title  V, 
1 501(b)(2KA).  title  VII,  §  742(a)(2),  Aug.  9, 
1989,  103  Stat.  393,  436;  Pub.  L.  101-189,  div.  A, 
title  XI,  !  1112,  Nov.  29,  1989,  103  Stat.  1554; 
Pub.  L.  101-319,  §  3(a),  July  3,  1990,  104  Stat. 
290;  Pub.  L.  101-509,  title  V,  §529  [title  I, 
§  113(2)],  Nov.  5,  1990,  104  Stat.  1427,  1455;  Pub. 
L.  101-512,  title  III,  §  318  [title  II,  §  202(a)(2)], 
Nov.  5,  1990.  104  Stat.  1960,  1975;  Pub.  L. 
101-576,  title  II,  §  207(c),  Nov.  15.  1990,  104 
Stat.  2846;  Pub.  L.  102-138,  title  I,  §  122(d)(1), 
Oct.  28,  1991.  105  Stat.  659;  Pub.  L.  102-180. 
§3(g).  Dec.  2.  1991.  105  Stat.  1231;  Pub.  L. 
102-183,  title  IV,  §  404,  Dec.  4,  1991,  105  Stat. 
1267;  Pub.  L.  102-190.  div.  A.  title  IX.  §§  901(b). 
903(a)(1),  div.  C,  title  XXXV,  §  3504(a),  Dec.  5, 
1991,  105  Stat.  1450, 1451,  1586.) 


AMEtmUENT  OF  SECTION 

For  repeal  of  amendment  by  action  150€ 
of  Title  21,  Food  and  Drugs,  see  Effective 
and  Termination  Dates  of  1988  Amend- 
ments note  below, 

Amsmmcbnts 

19§l-Pub.  L.  102-196,  $  35e4<ft).  kiserted  item  relat- 
ing to  Actodinistrator  of  the  Puiama  Canal  Commis- 
sion. 

Pub.  L.  102-190.  §  903(aKl),  inserted  items  relating 
to  Gei^ral  Counsels  of  the  Departments  of  the  Anny, 
Navy,  and  Air  Force. 

Pub.  L.  102-190,  §  901(b),  inserted  item  relating  to 
Deputy  Under  Secretary  of  Defense  for  Policy. 

Pub.  L.  102-183  inserted  item  relating  to  Inspector 
General  of  Central  Intelligence  Agency. 

Pub.  L.  102-180  inserted  item  relating  to  Commis- 
sioner, Office  of  Navajo  and  Hopi  Indisun  Relocation. 

Pub.  L.  102-138  inserted  item  relating  to  Assistant 
Secretary  for  South  Asian  Affairs,  Department  of 
State. 

1990— Pub.  L.  101-576  inserted  items  relating  to 
Chief  Financial  Officers  of  Departments  of  Agricul- 
ture, Commerce,  Defense,  Education,  Energy,  Health 
and  Human  Services,  Housing  and  Urban  Develop- 
ment, the  IntericN*,  Justice,  Labor,  State,  Transporta- 
tion, the  Treasury,  and  Veterans  Affairs  and  Chief  Fi- 
nancial Officers  of  Environmental  Protection  Agency 
and  National  Aeronautics  and  Space  Administration. 

Pub.  L.  101-512  inserted  item  relating  to  Director  of 
the  Institute  of  Museum  Services. 

Pub.  L.  101-509  inserted  item  relating  to  Director, 
Bureau  of  the  Census,  Department  of  Commerce. 

Pub.  L.  101-319  inserted  item  relating  to  Chairman, 
United  States  Parole  Commission. 

1989— Pub.  L.  101-189  substituted  "(4)"  for  "(3)"  in 
item  relating  to  Assistant  Secretaries  of  the  Air  Force. 

Pub.  L.  101-73,  §  742(a)(2),  substituted  "Directors, 
Federal  Housing  Finance  Board"  for  ''Members.  Fed- 
eral Home  Loan  Bank  Board". 

Pub.  L.  101-73,  §  501(b)(2)(A),  inserted  item  relating 
to  Inspector  General,  Resolution  Trust  Corporation. 

1988— Pub.  L.  100-690,  §§  1003(aK4)(C),  1009,  tempo- 
rarily  inserted  item  relating  to  Associate  Director  for 
National  Drug  Control  Policy,  Office  of  National  Drug 
Control  Policy.  See  Effective  and  Termination  Dates 
of  1988  Amencbnents  note  below. 

Effective  Date  of  1991  Amendment 

Section  122(d)(2)  of  Pub.  L.  102-138  provided  that: 
"The  amendment  made  by  paragraph  (1)  [amending 
this  section]  shall  take  effect  on  October  1, 1991." 

Effective  Date  of  1990  Amendbosnts 

Amendment  by  Pub.  L.  101-512  effective  Oct.  1. 
1990,  see  section  318  [title  IV,  §  403(a)]  of  Pub.  L. 
101-512,  set  out  as  a  note  under  section  951  of  Title  20, 
Education. 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 

Effective  and  Termination  Dates  of  1988 
Amendments 

Amendment  by  sections  1003(a)(4)(C)  and  1007(c)(4) 
of  Pub.  L.  100-690  effective  Jan.  21,  1989,  and  amend- 
ment by  section  1003(a)(4)(C)  of  Pub.  L.  100-690  re- 
pealed on  date  5  years  after  Nov.  18,  1988,  see  section 
1506  of  Title  21,  Food  and  Drugs,  and  section  1012  of 
Pub.  L.  100-690,  set  out  as  an  Effective  Date  note 
under  section  1501  of  Title  21. 

Section  201(b)(2)  of  Pub.  L.  100-687,  as  amended  by 
Pub.  L.  102-40,  title  IV,  §  402(d)(2),  May  1.  1991,  105 


§5316 


TITLE  5— GOVERNMENT  ORGANIZATION  AND  EMPLOYEES 


Page  184 


Stat.  239»  provided  that:  "The  amendment  made  by 
paragraph  (1)  [amending  this  section]  shall  take 
effect  when  the  President  first  appoints  an  individual 
as  Chairman  of  the  Board  of  Veterans'  Appeals  under 
section  7101(b)(1)  of  title  38.  United  States  Code  (as 
amended  by  subsection  (a))." 

Salary  Increases 

1992— Salaries  of  positions  at  level  IV  increased  to 
$112»100  per  annum,  effective  on  the  first  day  of  the 
first  pay  period  beginning  on  or  after  Jan.  1,  1992,  as 
provided  by  Ex.  Ord.  No.  12786,  Dec.  26,  1991,  66  P.R. 
67453,  set  out  as  a  note  under  section  5332  of  this  title. 

1991— Salaries  of  positions  at  level  IV  increased  to 
$108,300  per  annum,  effective  on  the  first  day  of  the 
first  pay  period  beginning  on  or  after  Jan.  1,  1991,  as 
provided  by  Ex.  Ord.  No.  12736,  Dec.  12,  1990,  55  F.R. 
51385. 

1990— Salaries  of  positions  at  level  IV  increased  to 
$83,600  per  annimi,  effective  on  the  first  day  of  the 
first  pay  period  beginning  on  or  after  Jan.  1,  1990,  and 
continued  at  that  rate  by  Ex.  Ord.  No.  12698,  Dec.  23, 
1989,  54  P.R.  53473. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5317,  5377, 
5380,  8348a,  8420a,  8432  of  this  title;  title  2  sections 
61d,  136a-2,  285e,  286e,  288,  437c,  474,  601;  title  7  sec- 
tion 5902;  title  10  sections  973,  2359;  title  12  sections 
1422b,  2242;  title  15  sections  274,  790b,  1507c,  2204; 
title  16  section  3181;  title  17  section  701;  title  18  sec- 
tion 207;  title  19  section  2171;  title  20  sections  1221e-l. 
3501,  3503;  title  22  sections  286a,  290f,  290h-5,  2707, 
2882,  3506,  3961,  4303;  title  25  section  2704;  title  26  sec- 
tion 3121;  title  28  sections  332,  548,  587,  594,  603;  title 
30  sections  1121,  1211;  title  31  section  731;  title  40  sec- 
tion 206-1;  title  42  sections  300aa~12,  410,  1395ww, 
1975b.  4346,  5041,  5553,  5871.  5872,  7002,  7132,  7133, 
7134,  7135,  7136,  7139,  7141,  7211.  7291,  7293,  8820. 
10224;  title  44  section  303;  title  49  section  11161. 

§  5316.  Positions  at  level  V 

Level  V  of  the  Executive  Schedule  applies  to 
the  following  positions,  for  which  the  annual 
rate  of  basic  pay  shall  be  the  rate  determined 
with  respect  to  such  level  under  chapter  11  of 
title  2.  as  adjusted  by  section  5318  of  this  title: 

Administrator,  Agricultural  Marketing 
Service.  Department  of  Agriculture. 

Administrator,  Agricultural  Research  Serv- 
ice, Department  of  Agriculture. 

Administrator,  Agricultural  Stabilization 
and  Conservation  Service,  Department  of  Ag- 
riculture. 

Administrator,  Farmers  Home  Administra- 
tion. 

Administrator,  Foreign  Agricultural  Serv- 
ice, Department  of  Agriculture. 

Administrator,  Rural  Electrification  Admin- 
istration, Department  of  Agriculture. 

Administrator,  Soil  Conservation  Service. 
Department  of  Agriculture. 

Administrator,  Bonneville  Power  Adminis- 
tration. Department  of  the  Interior. 

Administrator  of  the  National  Capital 
Transportation  Agency. 

Associate  Administrators  of  the  Small  Busi- 
ness Administration  (4). 

Associate  Administrators,  National  Aero- 
nautics and  Space  Administration  (7). 

Associate  Deputy  Administrator,  National 
Aeronautics  and  Space  Administration. 

Deputy  Associate  Administrator,  National 
Aeronautics  and  Space  Administration. 

Archivist  of  the  United  States.. 


Assistant  Secretary  of  Health  and  Human 
Services  for  Administration. 

Assistant  Attorney  General  for  Administra- 
tion. 

Assistant  and  Science  Adviser  to  the  Secre- 
tary of  the  Interior. 

Chairman,  Foreign  Claims  Settlement  Com- 
mission of  the  United  States,  Department  of 
Justice. 

Assistant  to  the  Secretary  of  Defense  for 
Atomic  Energy,  Department  of  Defense. 

Chairman  of  the  Renegotiation  Board. 

Chairman  of  the  Subversive  Activities  Con- 
trol Board. 

Chief  Counsel  for  the  Internal  Revenue 
Service,  Department  of  the  Treasury. 

Chief  Forester  of  the  Forest  Service,  De- 
partment of  Agriculture. 

Additional  officers,  Department  of  Educa- 
tion, (4). 

Commissioner  of  Customs.  Department  of 
the  Treasury. 

Commissioner,  Federal  Supply  Service, 
General  Services  Administration. 

Director.  United  States  Fish  and  Wildlife 
Service,  Department  of  the  Interior. 

Commissioner  of  Indian  Affairs.  Depart- 
ment of  the  Interior. 

Commissioners.  Indian  Claims  Commission 
(5). 

Commissioner  of  Patents.  Department  of 
Commerce. 

Commissioner,  Public  Buildings  Service, 
General  Services  Administration. 

Commissioner  of  Reclamation.  Department 
of  the  Interior. 

Commissioner  of  Vocational  Rehabilitation. 
Department  of  Health  and  Human  Services. 

Commissioner  of  Welfare,  Department  of 
Health  and  Himian  Services. 

Director.  Advanced  Research  Projects 
Agency,  Department  of  Defense. 

Director,  Bureau  of  Mines,  Department  of 
the  Interior. 

Director,  Geological  Survey.  Department  of 
the  Interior. 

Director  of  Science  and  Education,  Depart- 
ment of  Agriculture. 

Deputy  Commissioner  of  Internal  Revenue. 
Department  of  the  Treasury. 

Deputy  Director,  Policy  and  Plans.  United 
States  Information  Agency. 

Deputy  General  Counsel,  Department  of 
Defense. 

Associate  Director  of  the  Federal  Mediation 
and  Conciliation  Service. 

Associate  Director  for  Volunteers.  Peace 
Corps. 

Associate  Director  for  Program  Develop- 
ment and  Operations,  Peace  Corps. 

Assistants  to  the  Director  of  the  Federal 
Bureau  of  Investigation,  Department  of  Jus- 
tice (2). 

Assistant  Directors,  Office  of  Emergency 
Planning  (3). 

Fiscal  Assistant  Secretary  of  the  Treasury. 

General  Counsel  of  the  Agency  for  Interna- 
tional Development. 

General  Counsel  of  the  Nuclear  Regulatory 
Commission, 
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General  Counsel  of  the  United  States  Arms 
Control  and  Disarmament  Agency. 

CSreneral  Counsel  of  the  National  Aeronau- 
tics and  Space  Administration. 

Manpower  Administrator,  Department  of 
Labor. 

Members,  Renegotiation  Board. 

Members,  Subversive  Activities  Control 
Board. 

Deputy  Under  Secretaries  of  Defense  for 
Research  and  Engineering,  Department  of 
Defense  (4X 

Assistant  Administrator  of  General  Serv- 
ices. 

Director,  United  States  Travel  Service,  De- 
partment of  Commerce. 

Administrator,  Wage  and  Hour  and  Public 
Contracts  Division,  Department  of  Labor. 

Assiststtit  Director  (Program  Planning, 
Analysis  and  Research),  Office  of  Economic 

'-Associate  Director  (Policy  and  Plans), 
I^^d  States  tsformatio^  Agency. 

C^lK^K^ssiener  of  Labor  l^atlstfc^.  Depart- 
m^irt^ctf  tabor. 

Deputy  Director,  National  Security  Agency. 

D^ector*  Bureau  of  Im^  Mai^^ement«  De- 
partment of  the  Interior. 

Director,  National  Park  Service,  I^part- 
m&A  of  the  Interior. 

National  Export  Expansion  Coordinator, 
D^^artaiait  0^  Conunei^. 

dpiK^al  A&^tant  to  tlii^  Secretary  of  De- 

Staff  l^irector,  Coimfil£»sitm  on  Civil  Rights. 

A3Sistaiit  Secretary  for  A^lmlhistration,  De- 
partment of  Transportation. 

Director,  United  States  National  Museum, 
SofilthsoxHs^a  Institution. 

Dlreetm',  StoiithsoniMt  Astrophysical  Ob- 
servatory, Sm^thficmian  Institution. 

Administrator  for  £Iconomlc  Development. 

Acferinlstrator  of  the  Environmental  Sci- 
ence Services  Administration* 

Associate  Directors  of  the  Office  of  Person- 
nel Management  (5). 

Assistant  Federal  Highway  Administrator. 

Depti^^  Attoinlstrator  of  the  National 
Highway  Tralfi€^  Sleety  Adn^ted&traMon, 

Director,  Bureau  of  Narcotics  and  Danger- 
ous Drugs,  Depaii;ment  of  Justice. 

Vice  Presidents,  Overseas  Private  Invest- 
ment Corporation  O). 

I>eputy  Administrator,  Federal  Transit  Ad- 
ministration, Departoaent  of  Transportation. 

General  Counsel  of  the  Equal  Employment 
Opportunity  Commission. 

Executive  Director,  Advisory  Council  on 
Historic  Preservation. 

Additional  Officers,  Department  of  Energy 
(14). 

General  Counsel,  Commodity  Futures  Trad- 
ing Commission. 

Administrator,  Animal  and  Plant  Health  In- 
spection Service,  Department  of  Agriculture. 

Administrator.  Federal  Grain  Inspection 
Service,  Department  of  Agriculture. 

Additional  officers.  Nuclear  Regulatory 
Commission  (5). 

Executive  Director,  Commodity  Futures 
Trading  Commission. 


Assistant  Administrator  for  Coastal  Zone 
Management,  National  Oceanic  and  Atmos- 
pheric Administration. 

Assistant  Administrator  for  Fisheries,  Na- 
tional Oceanic  and  Atmospheric  Administra- 
tion. 

Assistant  Administrators  (3),  National  Oce- 
anic and  Atmospheric  Administration. 

General  Counsel,  National  Oceanic  and  At- 
mospheric Administration. 

Members,  Federal  Labor  Relations  Author- 
ity (2)  and  its  General  Counsel. 

Additional  officers.  Institute  for  Scientific 
and  Technological  Cooperation  (2). 

Additional  officers.  Office  of  Management 
and  Budget  (6). 

Associate  Deputy  Secretary,  Department  of 
Transportation. 

Chief  Scientist,  National  Oceanic  and  At- 
mospheric Administration. 

Director,  Indian  Health  Service,  Depart- 
ment of  Bealth  and  Human  Servloes. 

Commissioners*  United  States  Parole  Com- 
mlssioiaca). 

Deputy  Commissioner  of  Patents  and 
Trademarks. 

Assistant  Commissioner  for  Patents. 

Assistant  CcHSunissloner  f  or  Trademarks. 

Commissiox^r,  Administration  on  Children, 
Youth,  and  FamlHes. 

EHrector,  Bureau  of  Transportation  l^iatis- 
tics, 

(As  am^Eided  Pute.  L,  i01-r31d,  Si  3<b).  4.  July  3, 
109^,  1*1  Stat  :^,  2dl;  Pub.  L.  1^1-501,  title 
IX.  SdaMbKlKBX  Nov.  3,  1990.  104  Stat.  1263; 
Pub,  L.  101-509,  title  V,  $  529  LUm  I,  !  imDh 
Nov.  5,  1990,  104  Stat.  1427,  1455;  Pub.  L. 
102-190,  div.  A,  title  IX,  §  903(a)(2),  div.  C,  title 
XXXV,  }  3504(b),  Dec.  5,  1991,  105  Stat.  1451, 
15^;  Pub.  L.  102-240,  title  III,  §  300^dK2),  title 
VI,  §  6006(d).  Dec,  la,  1991,  106  Stat.  20§a, 
2174.) 

Amsndm^nt^ 

1991-Pub.  L.  102-240,  §  60O6(d>,  inserted  item  relat- 
ing to  Director,  Bureau  of  Transportation  Statistics. 

Pub.  L.  102-240.  |^004^dK2),  substituted  "Deputy 
Admtoislrator.  P^ctesmi  franslt  A^bntiitsti^tton- '  for 
"Deputy  AdminlBtrator,  Brban  Mass  Transportation 
Administration". 

Pub.  L.  102-190. 1 3504(b),  strucit  out  itraa  relating  to 
Administrator  of  the  Panama  Canal  Commlssicm. 

Pub.  L.  102-190. 1 903(a)(2).  struck  out  ttems  relating 
to  General  Counsels  of  the  Departments  of  the  Air 
Force,  Army,  and  Navy. 

1990— Pub.  L.  101-509  struck  out  item  relating  to  Di- 
rector, Bureau  of  the  Census.  Department  of  Com- 
merce. 

Pub.  L.  101-501  inserted  item  relating  to  Commis- 
sioner. Administration  on  Children,  Youth,  and  Fami- 
lies. 

Pub.  L.  101-319.  §4,  inserted  items  relating  to 
Deputy  Commissioner  of  Patents  and  Trademarks.  As- 
sistant Commissioner  for  Patents,  fl^d  Assistant  Com- 
missioner for  Trademarks. 

Pub.  L.  101-319.  §3(b),  inserted  item  relating  to 
Conunissioners.  United  States  Parole  Commission. 

Effective  Date  of  1990  Amendments 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  6. 
1990.   see   section   529    [title   III.    §305]   of  Pub.   L. 
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iOl-509,  set  out  as  a  note  under  secition  5301  of  this 
title. 
Amendment  by  Pub.  L.   101-501   effective  Oct.   1, 

1990,  see  section  1001(a)  of  Pub.  L.  101-501,  set  out  as 
a  note  under  section  8621  of  Title  42,  The  Public 
Health  and  Welfare. 

General  Counsel  of  Military  Departments 

Pub.  L.  100-456.  div.  A,  title  VII.  |  703(b).  Sept.  29, 

1988,  102  Stat.  1996.  which  provided  that,  notwith- 
standing this  section,  the  General  Counsel  of  each  of 
the  military  departments  was  to  be  paid  at  the  highest 
rate  of  basic  pay  payable  under  section  5382  of  this 
title,  to  a  member  of  the  Senior  Executive  Service,  was 
repealed  by  Pub.  L.  102-190.  div.  A,  title  IX,  §  903(b), 
Dec.  5. 1991,  105  Stat.  1451. 

Salary  Increases 

1992— Salaries  of  positions  at  level  V  increased  to 
$104,800  per  annum,  effective  on  the  first  day  of  the 
first  pay  period  beginning  on  or  after  Jan.  1.  1992.  as 
provided  by  Ex.  Ord.  No.  12786,  Dec.  26.  1991.  56  P.R. 
67453.  set  out  as  a  note  under  section  5332  of  this  title. 

1991— Salaries  of  positions  at  level  V  increased  to 
$101,300  per  annum,  effective  on  the  first  day  of  the 
first  pay  period  beginning  on  or  after  Jan.  1.  1991.  as 
provided  by  Ex.  Ord.  No.  12736,  Dec.  12.  1990,  55  P.R. 
51385. 

1990--Salsy-ies  of  positions  at  level  V  increased  to 
$78,200  per  annum,  effective  on  the  first  day  of  the 
first  pay  period  beginning  on  or  after  Jan.  1.  1990,  and 
continued  at  that  rate  by  Ex.  Ord.  No.  12698.  Dec.  23, 

1989,  54  F.R.  53473. 

Section  Referbed  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5317.  5377, 
5380,  8343a,  8420a,  8432  of  this  title;  title  2  sections 
60a-2.  74a-3,  84a-l,  1^,  282b,  288,  353.  437c;  title  3  sec- 
tion 113;  title  10  section  973;  title  12  sections  1723a, 
3605;  title  15  section  2204;  title  17  section  802;  title  18 
section  207;  title  20  sections  1145a,  1221e,  3501,  3503; 
title  21  sectl<m  1305;  title  22  secti<His  286a,  1465c, 
1622c.  2872.  3506,  3612,  3961.  4106,  5510;  title  26  sec- 
tions 3121.  6103;  title  28  sections  537.  548,  625;  title  29 
section  761a;  title  31  section  731;  title  38  sections  7404. 
7451;  title  39  section  206;  title  41  section  422;  title  42 
sections  300aa-12,  410.  907a.  1108.  1320b-9.  2996d. 
3201.  5041.  5871.  5872.  7211,  7232,  7291,  7293.  10704, 
11314;  title  44  sections  303,  3319;  title  47  section  155. 

§5317.  Presidential  authority  to  place  positions  at 
levels  IV  and  V 

Ex.  Ord.  No.  12154.  Placement  of  Positions  in  Levels 
IVandV 

Ex.  Ord.  No.  12154,  Sept.  4,  1979,  44  F.R.  51965.  as 
amended  by  Ex.  Ord.  No.  12199.  Mar.  12.  1980.  45  P.R. 
16441;  Ex.  Ord.  No.  12236.  Sept.  3.  1980,  45  F.R.  58805; 
Ex.  Ord.  No.  12237,  Sept.  3,  1980,  45  F.R.  58807;  Ex. 
Ord.  No.  12422.  May  20.  1983,  48  F.R.  23157;  Ex.  Ord. 
No.  12431,  July  8,  1983.  48  F.R.  31849;  Ex.  Ord.  No. 
12608,  Sept.  9.  1987,  52  F.R.  34617;  Ex.  Ord.  No.  12678, 
Apr.  28.  1989.  54  F.R.  18872;  Ex.  Ord.  No.  12679.  June 
23,  1989.  54  P.R.  27149;  Ex.  Ord.  No.  12749.  Feb.  4. 

1991.  56  F.R.  4711;  Ex.  Ord.  No.  12758,  Apr.  5.  1991.  56 
F.R.  14631.  provided: 

By  the  authority  vested  in  me  as  President  by  Sec- 
tion 5317  of  Title  5  of  the  United  States  Code  it  is 
hereby  ordered  as  follows: 

1-1.  Executive  Schedule  Positions 

1-101.  The  following  positions  are  placed  in  level  IV 
of  the  Executive  Schedule: 

ISee  main  edition  for  text  of  (a)  to  (c)3 

(d)  Executive  Secretary  of  the  National  Security 
Council. 

(e)  Administrator.  Office  of  Juvenile  Justice  and  De- 
linquency Prevention.  Department  of  Justice. 


(f )  Comptroller  of  the  Department  of  Defense. 

(g)  Assistant  Secretary  of  the  Air  Force  (1). 

(h)  Director.  Office  for  Victims  of  Crime,  Depart- 
ment of  Justice. 

(i)  Director,  Bureau  of  Justice  Assistance,  Depart- 
ment of  Justice. 

(j)  Director  of  the  National  Institutes  of  Health. 

iSee  main  edition  for  text  of  1-102;  Sec,  1-21 
Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5377,  5380, 
8343a,  8420a,  8432  of  this  title;  title  10  section  973; 
title  26  section  3121;  title  28  sections  548,  587;  title  42 
section  410. 

§  5318.  AcUustments  in  rates  of  pay 

Effective  at  the  beginning  of  the  first  applica- 
ble pay  period  commencing  on  or  after  the  first 
day  of  the  month  in  which  an  adjustment  takes 
effect  under  section  5303  of  this  title  in  the 
rates  of  pay  under  the  General  Schedule,  the 
annual  rate  of  pay  for  positions  at  each  level  of 
the  Executive  Schedule  shall  be  adjusted  by  an 
amount,  rounded  to  the  nearest  multiple  of 
$100  (or  if  midway  between  multiples  of  $100. 
to  the  next  higher  multiple  of  $100),  equal  to 
the  percentage  of  such  annual  rate  of  pay 
which  corresponds  to  the  most  recent  percent- 
age change  in  the  ECI  (relative  to  the  date  de- 
scribed in  the  next  sentence),  as  determined 
under  section  704(a)(1)  of  the  Ethics  Reform 
Act  of  1989.  The  appropriate  date  imder  this 
sentence  is  the  first  day  of  the  fiscal  year  in 
which  such  adjustment  in  the  rates  of  pay 
under  the  Greneral  Schedule  takes  effect. 

(As  amended  Pub.  L.  101-194,  title  VII, 
§  704(a)(2KA),  Nov.  30,  1989,  103  Stat.  1769; 
Pub.  L.  101-509,  title  V,  §529  [title  I. 
§  101(b)(4)(A)3,  Nov.  5,  1990,  104  Stat.  1427, 
1439.) 

References  in  Text 

Section  704(a)(1)  of  the  Ethics  Reform  Act  of  1989, 
referred  to  in  text,  is  section  704(a)(1)  of  Pub.  L. 
101-194,  which  is  set  out  below. 

Amendbients 

1990— Pub.  L.  101-509  substituted  "5303"  for  '5305". 

1989— Pub.  L.  101-194  substituted  "corresponds  to 
the  most  recent  percentage  change  in  the  ECI  (rela- 
tive to  the  date  described  in  the  next  sentence),  as  de- 
termined under  section  704(a)(1)  of  the  Ethics  Reform 
Act  of  1989.  The  appropriate  date  under  this  sentence 
is  the  first  day  of  the  fiscal  year  in  which  such  adjust- 
ment in  the  rates  of  pay  under  the  General  Schedule 
takes  effect"  for  "corresponds  to  the  overall  average 
percentage  (as  set  forth  in  the  report  transmitted  to 
the  Congress  imder  such  section  5305)  of  the  adjust- 
ment in  the  rates  of  pay  under  the  Gteneral  Schedule". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  K  101-509  effective  on  such 
date  as  the  President  shaU  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III.  §3(^1  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  6301  of  this 
title. 

Effective  Date  «p  1989  Amendment 

Section  704(b)  of  Pub.  L.  101-194  provided  that: 
"This  section  and  the  amendments  made  by  this  sec- 
tion [amending  this  section,  section  31  of  Title  2,  The 
Congress,  section  104  of  Title  3,  The  President,  and 
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section  461  of  Title  28,  Judiciary  and  Judicial  Proce- 
dure, and  enacting  provisions  set  out  as  a  note  under 
this  section]  shall  take  effect  on  January  1, 1991." 

Salary  Levels  op  Senior  Government  Officials 

Pub.  L.  102-90,  title  I,  §  6(a).  Aug.  14,  1991,  105  Stat. 
450,  provided  that:  "The  rate  of  pay  for  the  offices  re- 
ferred to  under  section  703(a)(2)(B)  of  the  Ethics 
Reform  Act  of  1989  [Pub.  L.  101-194]  (5  U.S.C.  5318 
note)  shall  be  the  rate  of  pay  that  would  be  payable 
for  each  such  office  if  the  provisions  of  sections 
703(a)(2)(B)  and  1101(a)(1)(A)  of  such  Act  (5  U.S.C. 
5318  note  and  5305  note)  had  not  been  enacted." 
Section  703  of  Pub.  L.  101-194  provided  that: 
"(a)  Salary  Levels.— 

"(1)  Executive  positions.— Effective  the  first  day 
of  the  first  applicable  pay  period  that  begins  on  or 
after  January  1,  1991,  the  rate  of  basic  pay  for  posi- 
tions in  the  Executive  Schedule  shall  be  increased  in 
the  amount  of  25  percent  of  their  respective  rates 
(as  last  in  effect  before  the  increase),  rounded  to  the 
nearest  multiple  of  $100  (or,  if  midway  between  mul- 
tiples of  $100,  to  the  next  higher  multiple  of  $100). 
"(2)  Legislative  positions;   office  of  the  vice 

PRESIDENT. — 

"(A)  Generally.— Effective  the  first  day  of  the 
first  applicable  pay  period  that  begins  on  or  after 
January  1,  1991,  the  rate  of  basic  pay  for  the  of- 
fices and  positions  under  subparagraphs  (A)  and 
(B)  of  section  225(f)  of  the  Federal  Salary  Act  of 
1967  (2  U.S.C.  356(A)  and  (B))  shall  be  increased  in 
the  amount  of  25  percent  of  their  respective  rates 
(as  last  in  effect  before  the  increase),  rounded  to 
the  nearest  multiple  of  $100  (or,  if  midway  be- 
tween multiples  of  $100,  to  the  next  higher  multi- 
ple of  $100),  except  as  provided  in  subparagraph 
(B). 

"(B)  Exceptions.— Nothing  in  subparagraph  (A) 
shall  affect  the  rate  of  basic  pay  for  a  Senator,  the 
President  pro  tempore  of  the  Senate,  or  the  major- 
ity leader  or  the  minority  leader  of  the  Senate. 
"(3)  Judicial  positions.— Effective  the  first  day  of 
the  first  applicable  pay  period  that  begins  on  or 
after  January  1,  1991,  the  rate  of  basic  pay  for  the 
Chief  Justice  of  the  United  States,  an  associate  jus- 
tice of  the  Supreme  Court  of  the  United  States,  a 
judge  of  a  United  States  circuit  court,  a  judge  of  a 
district  court  of  the  United  States,  and  a  judge  of 
the  United  States  Court  of  International  Trade  shall 
be  increased  in  the  amount  of  25  percent  of  their  re- 
spective rates  (as  last  in  effect  before  the  increase), 
roimded  to  the  nearest  multiple  of  $100  (or,   if 
midway  between  multiples  of  $100,   to  the  next 
higher  multiple  of  $100). 

"(b)  Coordination  Rule.— If  a  pay  adjustment 
under  subsection  (a)  is  to  be  made  for  an  office  or  po- 
sition as  of  the  same  date  as  any  other  pay  adjustment 
affecting  such  office  or  position,  the  adjustment  imder 
subsection  (a)  shall  be  made  first." 

Revision  in  Method  by  Which  Annual  Pay  Adjust- 
ments FOR  Certain  Executive,  Legislative,  and 
Judicial  Positions  Are  To  Be  Made 

Section  704(a)  of  Pub.  L.  101-194  provided  that: 
"(a)   Percent   Change   in   the  Employment   Cost 
Index.— 

"(1)  Method  for  cobcputing  percent  change  in  the 
eci.— 

"(A)  Definitions.— For  purposes  of  this  para- 
graph- 
ed) the  term  'Emplosmaent  Cost  Index'  or  'ECI' 
means  the  Employment  Cost  Index  (wages  and 
salaries,    private    industry    workers)    published 
quarterly  by  the  Bureau  of  Labor  Statistics;  and 
"(ii)  the  term  'base  quarter'  means  the  3- 
month  period  ending  on  December  31  of  a  year. 
"(B)  Method.— For  purposes  of  the  provisions  of 
law  amended  by  paragraph  (2),  the  'most  recent 
percentage  change  in  the  ECI',  as  of  any  date. 


shall  be  one-half  of  1  percent  less  than  the  per- 
centage (rounded  to  the  nearest  one-tenth  of  1 
percent)  derived  by— 
"(i)  reducing— 

"(I)  the  ECI  for  the  last  base  quarter  prior  to 
that  date,  by 

"(II)  the  ECI  for  the  second  to  last  base 
quarter  prior  to  that  date, 
"(ii)  dividing  the  difference  under  clause  (i)  by 
the  ECI  for  the  base  quarter  referred  to  in 
clause  (i)(II),  and 

''(iii)  multiplying  the  quotient  under  clause  (ii) 
by  100,  except  that  no  percentage  change  deter- 
mined imder  this  paragraph  shall  be— 
"(I)  less  than  zero;  or 
"(II)  greater  than  5  percent. 
"(2)  Provisions  through  which  new  method  is  to 

BE  IMPLEMENTED. — 

"(A)  Amendment  to  titles  3,  5,  and  28  of  the 
UNITED  states  CODE.— Scctlon  104  of  title  3,  United 
States  Code,  section  5318  of  title  5,  United  States 
Code,  and  section  461(a)  of  title  28,  United  States 
Code,  are  amended  by  striking  'corresponds  to'  and 
all  that  follows  thereafter  through  the  period,  and 
inserting  the  following: 
'corresponds  to  the  most  recent  percentage  change  in 
the  ECI  (relative  to  the  date  described  in  the  next  sen- 
tence), as  determined  under  section  704(a)(1)  of  the 
Ethics  Reform  Act  of   1989.  The  appropriate  date 
under  this  sentence  is  the  first  day  of  the  fiscal  year  in 
which  such  adjustment  in  the  rates  of  pay  imder  the 
General  Schedule  takes  effect.'. 

"(B)  AMENDBiENT  TO  THE  LEGISLATIVE  REORGANIZA- 
TION ACT  OF  1946.— Section  601(a)(2)  of  the  Legisla- 
tive Reorganization  Act  of  1946  (2  U.S.C.  31(2))  is 
amended  by  striking  'corresponds  to'  and  all  that 
follows  thereafter  through  the  period  and  insert- 
ing the  following: 
'corresponds  to  the  most  recent  percentage  change  in 
the  ECI  (relative  to  the  date  described  in  the  next  sen- 
tence), as  determined  under  section  704(a)(1)  of  the 
Ethics  Reform  Act  of  1989.  The  appropriate  date 
under  this  sentence  is  the  first  day  of  the  fiscal  year  in 
which  such  adjustment  in  the  rates  of  pay  under  the 
General  Schedule  takes  effect.'." 

SUBCHAPTER  III— GENERAL  SCHEDULE 
PAY  RATES 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  3102,  3109, 
3374,  5302,  5379,  5392.  5541,  5544,  5545,  5753,  5754, 
5755,  7204  of  this  title;  title  2  sections  60e-2,  60e-2a, 
60e-2b,  60e-6.  162a,  166,  178h.  197,  293,  353,  356,  437c: 
title  4  section  142;  title  7  sections  511m,  610,  1507, 
1642,  1765a,  1981,  5005;  title  10  sections  1464,  2006, 
2903,  4540,  7212,  9540;  title  12  sections  482,  1441a, 
1462a,  1701c,  1766,  2245,  2405,  3012;  title  13  section  23; 
title  14  section  432;  title  15  sections  78d,  78s,  205i, 
278e,  327,  634d,  648,  714g,  714h,  715h,  717q,  1023,  1942, 
2451,  4105;  title  16  sections  18c,  410cc-36,  410pp-4, 
450JJ-1,  469j,  470m,  583J-1,  590d,  793,  8251,  8321,  833h, 
916Z,  3702,  4604;  title  18  section  4001;  title  20  sections 
74,  75f,  76dd,  80g,  80o,  80q>4,  241,  964,  1089,  1098,  1102, 
1135a-2,  1135d-3,  1145,  1213c,  1221e.  1221e-l,  1417. 
2106,  2839,  3413,  4343,  4512,  4831,  5509;  title  21  section 
393;  title  22  sections  272a,  277d-3,  277d-19,  280b,  2801, 
280k,  287e,  287r,  289b,  290b,  2024,  2083,  2454,  2581, 
2873,  3008,  4154,  4606;  title  25  sections  2a,  305a.  633, 
640d-ll.  2011,  2707;  title  26  sections  7471,  9010,  9040; 
title  28  sections  625,  626;  title  29  sections  172,  661,  676, 
761a,  783,  1774;  title  30  sections  556,  664,  823;  title  31 
section  3801;  title  33  sections  569a,  984,  1325,  1374; 
title  35  sections  3,  7;  title  36  section  1405;  title  38  sec- 
tions 4103,  7281,  7802;  title  40  sections  13b,  166b-lf, 
166b-3.  174J-8.  609.  873,  1106;  title  40  App.  section  109; 
title  41  sections  38,  46,  104,  422;  title  42  sections  204, 
217a,  237,  282,  290aa,  299c-l,  300v-2,  907a,  1320a-4, 
1320b-9,    1563,    1731,    1855f,    1873.    1962a-4,    2000e-4. 
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2000g,  2201,  2473,  4276,  4365,  4372,  5149,  6063,  10266, 
12373,  12651;  tiUe  43  sections  316n,  1731;  title  45  sec- 
tions 154,  362;  title  46  App.  sections  1111, 1295e,  1295g; 
title  47  section  154;  tiUe  49  sections  10363,  10383, 
11161;  title  49  App.  sections  231,  1441;  tiUe  50  sections 
402,  404;  title  50  App.  sections  460.  1989b>5,  2001,  2153, 
2162,  2169,  2253. 

§  5331.  Definitions;  application 

iSee  main  edition  for  text  o/(a)] 

(b)  This  subchapter  applies  to  employees  and 
positions  to  which  chapter  51  applies,  other 
than  Senior  Executive  Service  positions,  posi- 
tions in  the  Federal  Bureau  of  Investigation 
and  Drug  Enforcement  Administration  Senior 
Executive  Service,  and  positions  to  which  sec- 
tion 5376  applies. 

(As  amended  Pub.  L.  101-509.  title  V,  §529 
[title  I,  §  102(c)],  Nov.  5.  1990,  104  Stat.  1427, 
1444.) 

AMENDBftENTS 

1990— Subsec.  (b).  Pub.  L.  101-509  amended  subsec. 
(b)  generally.  Prior  to  amendment,  subsec.  (b)  read  as 
follows:  "This  subchapter  applies  to  employees  and  po- 
sitions, other  than  Senior  Executive  Service  positions 
and  positions  in  the  Federal  Bureau  of  Investigation 
and  Drug  Enforcement  Administration  Senior  Execu- 
tive Service,  to  which  chapter  51  of  this  title  applies." 

Effective  Date  op  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 

References  in  Other  Laws  to  Chapter  51  and 
Subchapter  III  of  Chaiter  53 

References  in  laws  to  fix  pay  in  accordance  with  this 
subchapter  and  chapter  51  of  this  title  considered  to 
include  authority  under  section  5376  of  this  title,  if  ap- 
plicable, but  not  to  include  any  authority  under  sec- 
tion 5304  of  this  title  or  section  529  [title  III.  §  302]  of 
Pub.  L.  101-509,  set  out  as  a  note  under  section  5304  of 
this  title,  see  section  529  [title  I,  §  101(c)(2)]  of  Pub.  L. 
101-509,  set  out  in  a  References  In  Other  Laws  to 
GS-16,  17,  or  18  Pay  Rates;  Regulations  note  under 
section  5376  of  this  title. 

§  5332.  The  General  Schedule 

Executive  Order  No.  12663 

Ex.  Ord.  No.  12663.  Jan.  6.  1989,  54  P.R.  791.  which 
provided  for  adjustment  of  pay  rates  effective  Jan.  1, 
1989.  was  superseded  by  Ex.  Ord.  No.  12698,  Dec.  23, 
1989.  54  F.R.  53473,  formerly  set  out  as  a  note  under 
this  section. 

Executive  Order  No.  12698 

Ex.  Ord.  No.  12698.  Dec.  23,  1989.  54  F.R.  53473. 
which  provided  for  adjustment  of  pay  rates  effective 
Jan.  1  and  31,  1990,  was  superseded  by  Ex.  Ord.  No. 
12736.  Dec.  12,  1990,  55  F.R.  51385,  formerly  set  out  as 
a  note  imder  this  section. 

Executive  Order  No.  12736 

Ex.  Ord.  No.  12736,  Dec.  12.  1990.  55  F.R.  51385. 
which  provided  for  adjustment  of  pay  rates  effective 
Jan.  1,  1991,  was  superseded  by  Ex.  Ord.  No.  12786. 
Dec,  26,  1991.  56  F.R.  67453.  set  out  below. 


Ex.  Ord.  No.  12786.  Adjustments  of  Certain  Rates  of 
Pat  and  Allowances 

Ex.  Ord.  No.  12786,  Dec.  26,  1991,  56  PJl.  67453,  pro- 
vided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States  of 
America,  including  section  704  of  Public  Law  101-194 
[enacting  provisions  set  out  as  notes  imder  section 
5318  of  this  title];  section  302  of  the  Federal  Employ- 
ees Pay  Comparability  Act  of  1990,  as  incorporated  in 
section  529  of  Public  Law  101-509  [enacting  provisions 
set  out  as  a  note  imder  section  5304  of  this  title];  sec- 
tion 633  of  Public  Law  101-509  [enacting  provisions  set 
out  as  a  note  under  section  5303  of  this  title];  section 
301(a)  of  Public  Law  102-40  [enacting  provisions  set 
out  as  a  note  under  section  7451  of  Title  38,  Veterans' 
Benefits];  section  305  of  Public  Law  102-140  [enacting 
provisions  set  out  as  a  note  under  section  461  of  Title 
28,  Judiciary  and  Judicial  Procedure];  section  601  of 
Public  Law  102-190  [enacting  provisions  set  out  as  a 
note  under  section  1009  of  Title  37,  Pay  and  Allow- 
ances of  the  Uniformed  Services];  section  31  of  title  2, 
United  States  Code;  section  104  of  title  3,  United 
States  Code;  sections  5303.  5318.  and  5382  of  title  5, 
United  States  Code;  and  section  461(a)  of  title  28. 
United  States  Code,  it  is  hereby  ordered  as  follows: 

Section  1.  Statutory  pay  systems.  The  rates  of  basic 
pay  or  salaries  of  the  following  statutory  pay  systems 
are  set  forth  on  the  schedules  attached  hereto  and 
made  a  part  hereof: 

(a)  The  General  Schedule  (5  U.S.C.  5303,  5332(a))  at 
Schedule  1; 

(b)  The  Foreign  Service  Schedule  (5  U.S.C.  5303;  22 
U.S.C.  3963)  at  Schedule  2;  and 

(c)  The  schedules  for  the  Veterans  Health  Adminis- 
tration of  the  Department  of  Veterans  Affairs  (5 
U.S.C.  5303;  38  U.S.C.  7404;  section  301(a)  of  Public 
Law  102-40)  at  Schedule  3. 

Sec  2.  Senior  Executive  Service.  Piursuant  to  section 
5382  of  title  5,  United  States  Code,  the  rates  of  basic 
pay  for  members  of  the  Senior  Executive  Service  are 
set  forth  on  Schedule  4  attached  hereto  and  made  a 
part  hereof. 

Sec.  3.  Executive  salaries.  The  rates  of  pay  or  sala- 
ries for  the  following  offices  and  positions  are  set 
forth  on  the  schedules  attached  hereto  and  made  a 
part  hereof: 

(a)  The  Executive  Schedule  (5  U.S.C.  5312-5316. 
5318)  at  Schedule  5; 

(b)  The  Vice  President  (3  U.S.C.  104)  and  the  Con- 
gress (2  U.S.C.  31)  at  Schedule  6;  and 

(c)  Justices  and  judges  (28  U.S.C.  5,  44(d),  135,  252, 
and  461(a))  at  Schedule  7. 

Sec.  4.  Uniformed  services.  Pursuant  to  section  601 
of  Public  Law  102-190,  the  rates  of  monthly  basic  pay 
(37  U.S.C.  203(a)).  the  rates  of  basic  allowances  for 
subsistence  (37  U.S.C.  402),  and  the  rates  of  basic  al- 
lowances for  quarters  (37  U.S.C.  403(a))  for  members 
of  the  uniformed  services  are  set  forth  at  Schedule  8 
attached  hereto  and  made  a  part  hereof. 

Sec.  5.  Interim  geographic  adjustments,  (a)  Pursuant 
to  section  302  of  the  Federal  Employees  Pay  Compara 
bility  Act  of  1990.  as  incorporated  in  section  529  of 
Public  Law  101-509.  employees  under  the  statutory 
pay  systems  covered  under  section  1  of  this  order,  and 
members  of  the  United  States  Park  Police,  who  are  as- 
signed to  a  duty  station  located  In  one  of  the  geo- 
graphical areas  listed  in  Schedule  9  shall  be  entitled, 
except  as  may  be  provided  under  subsection  (b)  of  this 
section,  to  receive  an  interim  geographic  adjustment 
at  the  rate  shown  on  Schedule  9,  which  schedule  is  at- 
tached hereto  and  made  a  part  hereof. 

(b)(1)  The  Office  of  Personnel  Management  shall 
prescribe  regulations  governing  the  application  of  in- 
terim geographic  adjustments  to  General  Schedule 
employees,  including  the  determination  of  what,  if 
any.  geographic  adjustment  shall  be  payable  In  the 
case  of  employees  receiving  special  pay  rates. 
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(2)  The  Secretary  of  State  shall  prescribe  regula- 
tions governing  the  application  of  interim  geographic 
adjustments  to  employees  under  the  Foreign  Service 
Schedule,  consistent  with  the  regulations  and  determi- 
nations prescribed  under  paragraph  (1)  of  this  subsec- 
tion. 

(3)  The  Secretary  of  Veterans  Affairs  shall  prescribe 
regulations  governing  the  application  of  interim  geo- 
graphic adjustments  to  employees  under  the  schedules 
for  the  Veterans  Health  Administration  of  the  Depart- 
ment of  Veterans  Affairs,  consistent  with  the  regula- 
tions and  determinations  prescribed  under  paragraph 
(1)  of  this  subsection. 

(4)  The  Secretary  of  the  Interior  shall  prescribe  reg- 
ulations governing  the  application  of  interim  geo- 
graphic adjustments  to  members  of  the  United  States 
Park  Police,  consistent  with  the  regulations  and  deter- 
minations prescribed  imder  paragraph  (1)  of  this  sub- 
section. 


(c)  The  Office  of  Personnel  Management  is  hereby 
designated  and  empowered  to  exercise  the  authority 
of  the  President  under  section  302(c)(1)(D)  of  the  Fed- 
eral Employees  Pay  Comparability  Act  of  1990,  as  in- 
corporated in  section  529  of  Public  Law  101-509,  to 
extend  the  application  of  interim  geographic  adjust- 
ments shown  on  Schedule  9,  upon  the  request  of  an 
agency  head,  to  employees  who  would  not  otherwise 
be  covered. 

Sec.  6.  Effective  dates.  The  rates  of  monthly  basic 
pay  and  allowances  for  subsistence  and  quarters  for 
members  of  the  uniformed  services  provided  for  at 
Schedule  8  are  effective  on  January  1, 1992.  The  other 
schedules  provided  for  herein  are  effective  on  the  first 
day  of  the  first  applicable  pay  period  beginning  on  or 
after  January  1, 1992. 

Sec.  7.  Executive  Order  No.  12736  of  December  12, 
1990,  is  superseded. 

George  Bush. 


Schedule  1 

General  Schedule 

(Effective  on  the  first  day  of  the  first  applicable  pay  period  beginning  on  or  after  January  1, 1992) 


3 


8 


10 


GS-1.. 
GS-2.. 
GS-3.. 
GS-4.. 
GS-5.. 
GS-6.. 
GS-7 .. 
GS-8.. 
GS-9.. 
GS-10 
GS-11 
GS-12 
GS-13 
GS-14 
GS-15 


$11,478 
12.905 
14.082 
15.808 
17.686 
19.713 
21.906 
24.262 
26.798 
29.511 
32.423 
38.861 
46.210 
54.607 
64.233 


$11,861 
13.212 
14.551 
16.335 
18.276 
20,370 
22.636 
25.071 
27.691 
30.495 
33.504 
40.156 
47.750 
56.427 
66.374 


$12,242 
13.640 
15.020 
16.862 
18.866 
21.027 
23.366 
25.880 
28.584 
31.479 
34.585 
41.451 
49.290 
58.247 
68.515 


$12,623 
14.003 
15.489 
17.389 
19.456 
21,684 
24.096 
26.689 
29.477 
32.463 
35.666 
42.746 
50,830 
60.067 
70.656 


$13,006 
14,157 
15.958 
17.916 
20.046 
22.341 
24.826 
27.498 
30.370 
33.447 
36.747 
44.041 
52.370 
61.887 
72.797 


$13,230 
14,573 
16.427 
18.443 
20,636 
22.998 
25,556 
28.307 
31.263 
34.431 
37,828 
45,336 
53,910 
63,707 
74.938 


$13,606 
14.989 
16.896 
18.970 
21.226 
23.655 
26,286 
29.116 
32.156 
35.415 
38,909 
46.631 
55.450 
65,527 
77,079 


$13,986 
15.405 
17.365 
19.497 
21.816 
24.312 
27,016 
29.925 
33.049 
36.399 
39.990 
47.926 
56.990 
67.347 
79.220 


$14,003 
15.821 
17,834 
20,024 
22.406 
24,969 
27,746 
30,734 
33,942 
37,383 
41,071 
49,221 
58,530 
69,167 
81.361 


$14,356 
16,237 
18.303 
20,551 
22,996 
25,626 
28.476 
31.543 
34,835 
38.367 
42.152 
50,516 
60.070 
70,987 
83.502 


Schedule  2 

Foreign  Service  Schedule 

(Effective  on  the  first  day  of  the  first  applicable  pay  period  beginning  on  or  after  January  1. 1992) 


Step 


Class  1 


Class  2 


Class  3 


Class  4 


Class  5 


Class  6 


Class  7 


Class  8 


Class  9 


1.. 
2.. 
3.. 
4.. 
5.. 
6.. 
7.. 
8.. 
9.. 
10 
11 
12 
13 
14 


$64,233 
66,160 
68.145 
70.189 
72.295 
74,464 
76.698 
78.998 
81.368 
83.502 
83.502 
83.502 
83.502 
83,502 


$52,048 
53.609 
55.218 
56.874 
58.580 
60.338 
62.148 
64.012 
65.933 
67.911 
69.948 
72.047 
74,208 
76.434 


$42,174 
43.439 
44.742 
46,085 
47,467 
48.891 
50.358 
51.869 
53.425 
55.028 
56.678 
58.379 
60.130 
61.934 


$34,174 
35.199 
36.255 
37.343 
38.463 
39.617 
40.806 
42.030 
43.291 
44.589 
45,927 
47,305 
48,724 
50.186 


$27,691 
28.522 
29,377 
30,259 
31,166 
32.101 
33.065 
34.056 
35.078 
36.130 
37.214 
38.331 
39.481 
40.665 


$24,755 
25,498 
26,263 
27,050 
27,862 
28,698 
29,559 
30,446 
31,359 
32,300 
33,269 
34.267 
35,295 
36,354 


$22,130 
22,794 
23,478 
24.182 
24.908 
25.655 
26.424 
27,217 
28,034 
28,875 
29,741 
30,633 
31,552 
32,499 


$19,784 
20,378 
20,989 
21,619 
22,267 
22,935 
23.623 
24.332 
25.062 
25.814 
26.588 
27.386 
28.207 
29.053 


$17,686 
18,217 
18,763 
19,326 
19,906 
20,503 
21,118 
21,752 
22,404 
23,076 
23,769 
24,482 
25,216 
25,972 
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Veterans  Health  Administration  Schedules,  Department  of 
Veterans  Affairs 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1, 1992) 


Office  of  the  Chief  Medical  Director 

Deputy  Chief  Medical  Director $109,086 

Associate  Deputy  Chief  Medical  Director 104,483 

Assistant  Chief  Medical  Directors 101.404 

Mini-  Maxi- 
mum mum 

Medical  Directors $86,519  $98,056 

Director  of  Nursing  Service 86,519  98,056 

Director  of  Pharmacy  Service 75,335  93,558 

Director  of  Dietetic  Service 75.335  93.558 

Director  of  Pediatric  Service 75,335  93.558 

Director  of  Optometric  Service 75.335  93.558 

Director  of  Chaplain  Service 75.335  93.558 


Physician  and  Dentist  Schedule 

Director  Grade $75,335 

Executive  Grade 69.562 

Chief  Grade 64.233 

Senior  Grade 54.607 

Intermediate  Grade 46.210 

Pull  Grade 38,861 

Associate  Grade 32,423 

Nurse  Schedule 

Director  Grade $54,607 

Senior  Grade 38.861 

Intermediate  Grade 26.798 

Entry  Grade 19,713 

Clinical     Podiatrist     and     Optometrist 
Schedule 

Chief  Grade $64,233 

Senior  Grade 54.607 

Intermediate  Grade 46.210 

Full  Grade 38,861 

Associate  Grade 32,423 


$93,558 
88,655 
83,502 
70,987 
60,070 
50,516 
42.152 

$83,502 
60.070 
42.152 
29.982 


$83,502 
70,987 
60,070 
50,516 
42,152 
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Physician  Assistant  and  Expanded-Func- 
tion  Dental  Auxiliary  Schedule  ^ 

Director  Grade $64,233  $83,502 

Assistant  Director  Grade 54.607  70.987 

Chief  Grade 46.210  60.070 

Senior  Grade 38.861  50.516 

Intermediate  Grade 32.423  42.152 

Pull  Grade..... 26.798  34.835 

Associate  Grade 23.061  29.982 

Junior  Grade 19,713  25.626 

'  Nurse  Schedule  in  38  U.S.C.  4107(b)  as  in  effect  on  August 
14,  1990,  with  subsequent  adjustmente  as  authorized  by  sec. 
301(a)  of  Public  Law  102-40. 

SCHES17LE4 

Senior  Executive  Service 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1. 1992) 

ES-1 $90,000 

ES-2 94.400 

ES~3 98.600 

ES-4 104.000 

ES-5 108,300 

ES-6 112,100 

Schedule  5 

Executive  Schedule 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1, 1992) 

level  I $143,800 

level  II 129,500 

level  III 119.300 

level  IV...,. 112.100 

level  V ., 104,800 

Schedule  6 

Vice  President  and  Members  of  Congress 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1, 1992) 

Vice  President $166,200 

Senators.... 129,500 

Members  of  the  House  of  Representatives 129,500 

Delegates  to  the  House  of  Representatives 129,500 

Resident  Commissioner  from  Puerto  Rico 129,500 

President  pro  tempore  of  the  Senate 143,800 

Majority  leader  and  minority  leader  of  the  Senate..  143.800 
Majority  leader  and  minority  leader  of  the  House 

of  Representatives 143,800 

Speaicer  of  the  House  of  Representatives 166,200 

Schedule  7 

Judicial  Salaries 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1, 1992) 

Chief  Justice  of  the  United  States $166,200 

Associate  Justices  of  the  Supreme  Court 159,000 

Circuit  Judges.... 137.300 

District  Judges ,, 129,500 

Judges  of  the  Court  of  International  Ti-ade 129,500 

Schedules 

Pay  and  Allowances  of  the  Uniformed  Services 

(Effective  on  January  1, 1992) 

PART  I— monthly  basic  PAY 

Years  of  Service  (computed  under  37  U.S.C.  205) 
Commissioned  Officers 


Schedule  8— Continued 


Pay 
Grade 

2  or  less 

Over  2 

Over  3 

Over  4 

Over  6 

0-7 

4,280.40 

4,571.40 

4.571.40 

4.571.40 

4,776.60 

0-6 

3,172.80 

3,485.70 

3.714.30 

3,714.30 

3.714.30 

0-5 

2.537.40 

2.979.30 

2.185.40 

3,185.40 

3.185.40 

0-4 

2.138.70 

2.604.60 

2.778.30 

2.778.30 

2.829.90 

0-3  *....... 

1.987.50 

2.222.40 

2.375.70 

2.628.60 

2,754.30 

0-2  2 

1.733.10 

1.892.70 

2.274.30 

2.350.50 

2,399.40 

o-i« 

1.504.80 

1.566.30 

1.892.70 

1.892.70 

1,892.70 

Over  8 

Over  10 

Over  12 

Over  14 

Over  16 

O-IO^ 

$6,898.20 

$6,898.20 

$7,280.40 

$7,280.40 

$7,801.20 

0-9 

6.112.50 

6.112.50 

6.366.90 

6.366.90 

6,898.20 

0-8 

5,836.50 

5.836.50 

6.112.50 

6.112.50 

6,366.90 

0-7 

4,776.60 

5,053.50 

5,053.50 

5.306.10 

5,836.50 

0-6 

3,714.30 

3,714.30 

3,714.30 

3.840.30 

4,447.50 

0-5 

3,185.40 

3,281.70 

3,458.40 

3.690.30 

3.966.60 

0-4 

2,954.70 

3.156.30 

3.333.60 

3.485.70 

3.638.70 

O-Z^ 

2.853.00 

3.007.50 

3,156.30 

3.233.70 

3.233.70 

0-2* 

2,399.40 

2,399.40 

2,399.40 

2.399.40 

2.399.40 

O-l* 

1.892.70 

1.892.70 

1,892.70 

1.892.70 

1.892.70 

Over  18 

Over  20 

Over  22 

Over  26 

O-lOi..... 

$7,801.20 

$8,323.50 

$8,323.50 

•$8,842.20 

0-9 

6,898.20 

7.280.40 

7,280.40 

7.801.20 

0-8 

6.643.50 

6,898.20 

7.068.30 

7.068.30 

0-7 

6.238.20 

6.238.20 

6,238.20 

6.238.20 

0-6 ......... 

4,674.60 

4,776.60 

5,053.50 

5.480.70 

0-5 

4.193.70 

4.320.90 

4,471.80 

4,471.80 

0-4 

3.739.20 

3.739.20 

3,739.20 

3,739.20 

0-3» 

3.233.70 

3.233.70 

3,233.70 

3,233.70 

0-2« 

2.399.40 

2,399.40 

2,399.40 

2,399.40 

O-l* 

1.892.70 

1.892.70 

1,892.70 

1,892.70 

^  While  serving  as  Chairman  or  Vice  Chairman  of  the  Joint 
Chiefs  of  Staff.  Chief  of  Staff  of  the  Army,  Chief  of  Naval 
Operations,  Chief  of  Staff  of  the  Air  Force,  Commandant  of 
the  Marine  Corps,  or  Commandant  of  the  Coast  Guard,  basic 
pay  for  this  grade  is  $9,756.60  *.  regardless  of  cumulative  years 
of  service  computed  under  section  205  of  title  37.  United  States 
Code. 

Tkies  not  apply  to  commissioned  officers  who  have  been 
credited  with  over  4  years'  active  service  as  an  enlisted  member 
or  warrant  officer. 

•  Basic  pay  is  limited  to  the  rate  of  basic  pay  for  level  V  of 
the  Executive  Schedule,  which  is  $8,733.30  per  month. 

Commissioned  officers  with  over  4  years'  active  duty  service  as 
an  enlisted  member  or  warrant  officer 


Pay  Grade 

Over  4 

Over  6 

Overs 

Over  10 

0-3 

$2,628.60 
2,350.50 
1.892.70 

$2,754.30 
2,399.40 
2,022.30 

$2,853.00 
2.475.60 
2.096.70 

$3,007.50 

0-2 , 

2,604.60 

O-l..... 

2,172.60 

Over  12 

Over  14 

Over  16 

Over  18 

0-3 , 

$3,156.30 
2.704.20 
2.248.20 

$3,281.70 
2,778.30 
2.350.50 

$3,281.70 
2.778.30 
2.350.50 

$3,281.70 

0-2 

2.778^0 

O-l 

2,350.50 

Over  20 

Over  22 

Over  26 

0-3 

$3,281.70 
2.778.30 
2.350.50 

$3,281.70 
2.778.30 
2.350.50 

$3,281.70 
2.778.30 
2,350.50 

0-2 

O-l 

Warrant  Officers 


Pay 
Grade 

2  or  less 

Over  2 

Over  3 

Over  4 

Over  6 

O-10» 

0-9 

0~8 

$6,417.60 
5,687.70 
5,151.60 

$6,643.50 
5.836.50 
5.306.10 

$6,643.50 
5.961.00 
5.431.80 

$6,643.50 
5,961.00 
5,431.80 

$6,643.50 
5.961.00 
5.431.80 

Pay 
Grade 

2  or  less 

Over  2 

Over  3 

Over  4 

Over  6 

W  5 

W-4 

W-3 

W-2 

W-1 

$2,025.00 
1.840.50 
1.611.90 
1.342.80 

$2,172.60 
1.996.50 
1.743.90 
1.539.90 

$2,172.60 
1.996.50 
1,743.90 
1.539.90 

$2,222.40 
2,022.30 
1.794.90 
1,668.30 

$2,323.20 
2,045.70 
1.892.70 
1,743.90 

Over  8 

Over  10 

Over  12 

Over  14 

Over  16 

W-5     

W-4 

W-3 

W-2 

W-1 

$2,425.80 
2.195.40 
1.996.50 
1.818.90 

$2,527.50 
2,323^0 
2,072.10 
1,892.70 

$2,704.20 
2.399.40 
2.148.30 
1.971.00 

$2,829.90 
2.475.60 
2.222.40 
2.045.70 

$2,929.20 
2.549.40 
2.300.40 
2.121.90 

Over  18 

Over  20 

Over  22 

Over  26 

W-5 

$3,455.90 
3,104.70 
2,730.90 
2,450.70 
2,274.30 

$3,587.10 
3.208.50 
2.829.90 
2.549.40 
2,274.30 

$3,846.30 
3.458.40 
2.929.20 
2.549.40 
2,274.30 

W-4 

W-3 

W-2 

W-1 

$3,007.50 
2.628.60 
2.375.70 
2.195.40 
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Enlisted  Members 


Pay 
Grade 

2  or  less 

Over  2 

Over  3 

Over  4 

Over  6 

E-9 » 

E  8 

E-7 

E-6 

E-5 

$1,379.10 
1.186.80 
1.041.30 
971.10 
915.00 
880.50 
785.70 
726.60 

$1,488.90 

1,293.30 

1.133.40 

1,025.70 

965.40 

880.50 

785.70 

$1,544.10 
1,347.30 
1,188.60 
1,086.00 
1,003.80 
880.50 
785.70 

$1,598.10 
1.404.60 
1.240.20 
1,170.00 
1,043.40 
880.50 
785.70 

$1,652.40 
1.457.10 
1,321.80 

E-4 

1,216.20 

E-3 

1,043.40 

E-2 

880.50 

E-1  « 

E-1  3 

785.70 

Over  8 

Over  10 

Over  12 

Over  14 

Over  16 

E-9  » 

$2,355.90 
2,031.90 
1.759.80 
1,565.10 
1.430.10 
1.216.20 
1.043.40 
880.50 
785.70 

$2,408.70 
2.085.60 
1.814.70 
1.645.80 
1.482.60 
1,216.20 
1,043.40 
880.50 
785.70 

$2,463.30 
2,139.60 
1.896.90 
1.697.40 
1.509.60 
1.216.20 
1.043.40 
880.50 
785.70 

$2,519.70 

E-8 

E-7 

$1,975.50 
1,705.20 
1,509.60 
1,375.50 
1,216.20 
1,043.40 
880.50 
785.70 

2,196.30 
1,950.60 

E-6 

E-5 

E-4 

E-3 

E-2 

1,752.30 
1,509.60 
1,216.20 
1,043.40 
880.50 

E-1  » 

E-1  » 

785.70 

Over  18 

Over  20 

Over  22 

Over  26 

E-9 » 

E-8 

$2,576.10 
2,246.70 
2.004.90 
1,779.00 
1,509.60 
1,216.20 
1,043.40 
880.50 
785.70 

$2,626.20 
2.301.90 
2.031.00 
1.779.00 
1.509.60 
1.216.20 
1.043.40 
880.50 
785.70 

$2,763.90 
2.436.90 
2.167.20 
1,779.00 
1.509.80 
1,216.20 
1,043.40 
880.50 
785.70 

$3,032.70 
2.708.40 
2.436.90 
1,779.00 
1.509.60 
1.216.20 
1.043.40 
880.50 
785.70 

E-7 

E-6 

E-5 

E-4 

E-3 

E-2 

E-1 « 

E-1  » 

authorized  by  37  U.S.C.  1009(c)(2)  and  Part  IV  of  Executive 
Order  11157,  as  amended. 

PART  HI— BASIC  ALLOWANCE  FOR  SUBSISTENCE  RATES 


^  While  serving  as  Sergeant  Major  of  the  Army,  Master  Chief 
Petty  Officer  of  the  Navy  or  Coast  Guard,  Chief  Master 
Sergeant  of  the  Air  Force,  or  Sergeant  Major  of  the  Marine 
Corps,  basic  pay  for  this  grade  is  $3,686.40  regardless  of  cumu- 
lative years  of  service  computed  under  section  205  of  title  37, 
United  States  Code. 

*  Applies  to  personnel  who  have  served  4  months  or  more  on 
active  duty. 

^  Applies  to  persoimel  who  have  served  less  than  4  months  on 
active  duty. 

PART  II— BASIC  ALLOWANCE  FOR  QUARTERS  RATES 


Pay  Grade 

Without  dependents 

With 

Pull  rate » 

Partial  rate  > 

dependents 

Commissioned 

officers 
O-IO 

$689.40 
689.40 
689.40 
689.40 
632.40 
609.00 
564.30 
452.40 
358.80 
302.10 

$50.70 
50.70 
50.70 
50.70 
39.60 
33.00 
26.70 
22.20 
17.70 
13.20 

$848.10 
848  10 

0-9 

0-8 

848.10 

0-7 

848  10 

0-6 

764  10 

0-5 

0-4 

736.20 
649  20 

0-3 

537.30 

0-2 

458  70 

O-l 

409!80 

Commissioned  officers  with  over  4  years' 
an  enlisted  member  or  warrant  officer 


0-3 

0-2 

O-l 

Warrant  officers 

W-5 

W-4 

W-3 

W-2 

W-1 

Enlisted 
members 

E-9 

E-8 

E-7... 

E-6 

E-5 

E-4 

E-3 

E-2 

E-1 


active  duty  service  as 


$488.40 
415.20 
357.00 

$573.00 
509.10 
427.80 
379.80 
318.30 


$418.20 
384.30 
327.90 
296.70 
273.60 
238.20 
233.70 
190.20 
168.90 


$22.20 
17.70 
13.20 

$25.20 
25.20 
20.70 
15.90 
13.80 


$18.60 
15.30 
12.00 
9.90 
8.70 
8.10 
7.80 
7.20 
6.90 


$577.20 
520.80 
431.20 

$626.40 
574.20 
526.50 
484.20 
418.80 


$551.10 
507.90 
471.90 
436.20 
392.10 
341.10 
317.40 
302.10 
302.10 


^  Payment  of  the  full  rate  of  basic  allowance  for  quarters  at 
these  rates  to  members  of  the  uniformed  services  without 
dependents  is  authorized  by  title  37,  United  States  Code,  and 
Part  IV  of  Executive  Order  11157.  as  amended. 

*  Payment  of  the  partial  rate  of  basic  allowance  for  quarters 
at  these  rates  to  members  of  the  uniformed  services  without 
dependents  who.  imder  37  U.S.C.  403(b)  or  403(c).  are  not 
entitled  to  the  full  rate  of  basic  allowance  for  quarters,  is 


Officers  (per  month) 

$134.42 

E-1  (less  than 

All 

4  months' 

Other 

active  duty) 

Enlisted 

Enlisted  members  (per  day): 

When  on  leave  or  author- 

ized to  mess  separately 

$5.92 

$6.41 

When    rations    in-kind    are 

not  available 

6.68 

7.23 

When     assigned     to     duty 

under    emergency    condi- 

tions where  no  messing  fa- 

cilities    of     the     United 

8.86 

9.59 

PART  IV— RATE  OF  MONTHLY  CAOET  OR  MIDSHIPMAN  PAY 

The  rate  of  monthly  cadet  or  midshipman  pay  au- 
thorized by  section  203(c)(1)  of  title  37,  United  States 
Code,  is  $543.90. 

Schedule  9 

Interim  Geographic  Adjustments  for  Certain  Employees  in 
Specified  Areas 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1, 1992) 


AdjiLst- 
ment 
Rate 


Area 

New  Yorlt-Northem  New  Jersey-Long  Island,  NY- 
NJ-CT  Consolidated  Metropolitan  Statistical  Area ..       8% 

San  Francisco-Oakland-San  Jose.  CA  Consolidated 
Metropolitan  Statistical  Area 8% 

Los  Angeles-Anaheim-Riverside.  CA  Consolidated 
Metropolitan  Statistical  Area 8% 


Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  575,  3109,  5374, 
5404,  5405,  6301,  8141  of  this  title;  title  2  sections 
60a-l,  60a-2,  166,  353,  414,  416,  437c,  476,  601,  1107. 
1108;  title  3  sections  105,  106,  107,  113,  114;  title  7  sec- 
tions 16,  1505,  1765a,  2007b,  3127,  5927;  title  8  section 
1324b;  title  10  sections  180,  1584,  1590,  1604,  2195, 
7043;  title  12  sections  634,  636,  1749bbb-l,  2405,  3013, 
3606;  title  15  sections  205h,  205i,  278,  1275,  2218.  2412, 
2451,  4102;  title  16  sections  79Z,  469J,  470m,  825q-l, 
1401,  1403;  title  17  section  701;  title  18  sections  207, 
3153,  4202,  4204,  4351,  4352;  title  19  sections  1331,  2171; 
title  20  sections  80q-10,  929,  955,  957,  963,  964,  1102, 
1134i,  1145a.  1221e.  1221e-l.  1233c,  1233d.  1505.  2011. 
2012,  2103,  3413,  3462.  4344.  4512.  4513.  4710.  5093;  title 
21  sections  113a.  376.  1502;  title  22  sections  1469. 
1622d,  2385,  2386,  2456.  2511.  2512.  2669,  2903,  2905, 
3507,  3508,  3614,  3963,  4110,  4135,  4155,  4356,  4605;  title 
25  sections  2641.  2707;  title  26  section  4946;  title  28  sec- 
tions 548.  594.  602.  625;  title  29  sections  183.  656,  661. 
676,  717,  761a.  774.  782.  783.  792.  794b.  2215;  title  30 
sections  812.  1229.  1315;  title  31  section  731;  title  32 
section  709;  title  33  sections  1128. 1320. 1325. 1374;  title 
35  sections  3.  7;  title  36  section  169J-5;  title  37  section 
1009;  title  38  section  7455;  title  41  section  351;  title  42 
sections  242q>l,  295i,  300J-10, 1320a-l.  1320c-2. 1395oo. 
1395WW.  1863.  1873.  1962a-4.  1962b-4.  1975d.  3015. 
3788.  4365,  4372,  4845,  5042,  5101,  5102,  5112,  5612, 
5651.  5841,  6614,  6616,  6632,  7211,  7213,  7231,  7233, 
8103,  10248,  12374;  title  44  sections  2706,  3319;  title  46 
section  4508;  title  46  App.  section  1717;  title  49  App. 
sections  1673,  2003;  title  50  section  405;  title  50  App. 
sections  1989b-5,  2169. 


§  5333.  Minimum  rate  for  new  appointments 

New  appointments  shall  be  made  at  the  mini- 
mum rate  of  the  appropriate  grade.  However, 
under  regulations  prescribed  by  the  Office  of 
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Personnel  Management  which  provide  for  such 
considerations  as  the  existing  pay  or  unusually 
high  or  unique  qualifications  of  the  candidate, 
or  a  special  need  of  the  Government  for  his 
services,  the  head  of  an  agency  may  appoint, 
with  the  approval  of  the  Office  in  each  specific 
case,  an  individual  to  a  position  at  such  a  rate 
above  the  minimvim  rate  of  the  appropriate 
grade  as  the  Office  may  authorize  for  this  pur- 
pose. The  approval  of  the  Office  in  each  specif- 
ic case  is  not  required  with  respect  to  an  ap- 
pointment made  by  the  Librarian  of  Congress. 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  §  106,  title  II,  §  211(b)(1)],  Nov.  5,  1990, 
104  Stat.  1427,  1449,  1461.) 

Amendments 

1990— Pub.  L.  101-509  struck  out  ";  higher  rates  for 
supervisors  of  prevailing  rate  employees"  after  "ap- 
pointments" in  section  catchline,  struck  out  "(a)" 
before  "New  appointments  shall",  struck  out  "in 
GS-11  or  above"  after  "individual  to  a  position",  and 
struck  out  subsec.  (b)  which  read  as  follows:  "Under 
regulations  prescribed  by  the  Office  of  Personnel 
Management,  an  employee  in  a  position  to  which  this 
subchapter  appUes,  who  regularly  has  responsibUity 
for  supervision  (including  supervision  over  the  techni- 
cal aspects  of  the  work  concerned)  over  employees 
whose  pay  is  fixed  and  adjusted  from  time  to  time  by 
wage  boards  or  similar  administrative  authority  as 
nearly  as  is  consistent  with  the  public  interest  in  ac- 
cordance with  prevailing  rates,  may  be  paid  at  one  of 
the  rates  for  his  grade  which  is  above  the  highest  rate 
of  basic  pay  being  paid  to  any  such  prevailing-rate  em- 
ployee regularly  supervised,  or  at  the  maximum  rate 
for  his  grade,  as  provided  by  the  regulations." 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-609  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 

§  5334.  Rate  on  change  of  position  or  type  of  appoint- 
ment; regulations 

ISee  main  edition  for  text  ofia)to(J)'\ 

(g)  An  employee  of  a  nonappropriated  fund 
instrumentality  of  the  Department  of  Defense 
or  the  Coast  Guard  described  in  section  2105(c) 
who  moves,  without  a  break  in  service  of  more 
than  3  days,  to  a  position  in  the  Department  of 
Defense  or  the  Coast  Guard,  respectively,  that 
is  subject  to  this  subchapter,  may  have  such 
employee's  initial  rate  of  basic  pay  fixed  at  the 
minimum  rate  of  the  appropriate  grade  or  at 
any  step  of  such  grade  that  does  not  exceed  the 
highest  previous  rate  of  basic  pay  received  by 
that  employee  during  the  employee's  service 
described  in  section  2105(c).  In  the  case  of  a 
nonappropriated  fund  employee  who  is  moved 
involuntarily  from  such  nonappropriated  fimd 
instnmientality  without  a  break  in  service  of 
more  than  3  days  and  without  substantial 
change  in  duties  to  a  position  that  is  subject  to 
this  subchapter,  the  employee's  pay  shall  be  set 
at  a  rate  (not  above  the  maximum  for  the 
grade,  except  as  may  be  provided  for  imder  sec- 
tion 5365)  that  is  not  less  than  the  employee's 
rate  of  basic  pay  under  the  nonappropriated 
fund  instnunentality  immediately  prior  to  so 
moving. 


(As  amended  Pub.  L.  101-508,  title  VII, 
§  7202(d),  Nov.  5,  1990,  104  Stat.  1388-335.) 

Amendments 
1990— Subsec.  (g).  Pub.  L.  101-508  added  subsec.  (g). 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-508  applicable  with  re- 
spect to  any  individual  who,  on  or  after  Jan.  1,  1987, 
moves  from  employment  in  nonappropriated  fund  in- 
stnmientality of  Department  of  Defense  or  Coast 
Guard,  that  is  described  in  section  2105(c)  of  this  title, 
to  emplojnnent  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  or  who  moves  from 
employment  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  to  employment  in 
nonappropriated  fimd  instrumentality  of  Department 
or  Coast  Guard,  that  is  described  in  section  2105(c), 
see  section  7202(m)(l)  of  Pub.  L.  101-508,  set  out  as  a 
note  under  section  2105  of  this  title. 

§  5335.  Periodic  step-increases 

(a)  An  employee  paid  on  an  annual  basis,  and 
occupying  a  permanent  position  within  the 
scope  of  the  General  Schedule,  who  has  not 
reached  the  maximum  rate  of  pay  for  the  grade 
in  which  his  position  is  placed,  shall  be  ad- 
vanced in  pay  successively  to  the  next  higher 
rate  within  the  grade  at  the  beginning  of  the 
next  pay  period  following  the  completion  of — 

[See  main  edition  for  text  of  CD  to  (3)] 
subject  to  the  following  conditions: 

[See  main  edition  for  text  of  (A)} 

(B)  the  work  of  the  employee  is  of  an  ac- 
ceptable level  of  competence  as  determined 
by  the  head  of  the  agency. 

[See  main  edition  for  text  ofib)  to  (/)] 

(g)  In  computing  periods  of  service  under  sub- 
section (a)  in  the  case  of  an  employee  who 
moves  without  a  break  in  service  of  more  than  3 
days  from  a  position  under  a  nonappropriated 
fund  instnunentality  of  the  Department  of  De- 
fense or  the  Coast  Guard  described  in  section 
2105(c)  to  a  position  under  the  Department  of 
Defense  or  the  Coast  Guard,  respectively,  that 
is  subject  to  this  subchapter,  service  under  such 
instrumentality  shall,  imder  regulations  pre- 
scribed by  the  Office,  be  deemed  service  in  a  po- 
sition subject  to  this  subchapter. 

(As  amended  Pub.  L.  101-508,  title  VII, 
I  7202(e),  Nov.  5,  1990,  104  Stat.  1388-336;  Pub. 
L.  101-509,  title  V,  §  529  [title  I,  §  104(d)(2)], 
Nov.  5,  1990.  104  Stat.  1427,  1447.) 

Amendments 

1990— Subsec.  (a)(B).  Pub.  L.  101-509  struck  out 
",  except  an  administrative  law  judge  appointed  under 
section  3105  of  this  title,"  after  "work  of  the  employ- 
ee". 

Subsec.  (g).  Pub.  L.  101-508  added  subsec.  (g). 

EFFEcrrvE  Date  of  1990  Amendbients 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shaU  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §3051  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 
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Amendment  by  Pub.  L.  101-508  applicable  with  re- 
spect to  any  individual  who,  on  or  after  Jan.  1,  1987, 
moves  from  emplojnnent  in  nonappropriated  fimd  in- 
strumentality of  Department  of  Defense  or  Coast 
Guard,  that  is  described  in  section  2105(c)  of  this  title, 
to  employment  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  or  who  moves  from 
enu;>lo3maent  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  to  emplosmient  in 
nonai^propriated  fund  instrumentality  of  Department 
or  Coast  Guard,  that  is  described  in  secticm  2105(c), 
see  section  7202(mKl)  of  Pub.  L.  101-508,  set  out  as  a 
note  under  section  2105  of  this  title. 

SUBCHAPTER  IV-I^EVAILING  RATE 
SYSTEMS 

SUSCRfPtER  ReI^SRAED  TO  IK  OUHXaEt  SECTIONS 

Tfa&  subdiai^ter  is  referred  to  in  sections  5304,  5361, 
lJ54tt,  "mi,  Itm  of  this  tltte;  title  10  sections  4540, 
7212,  9540;  tiOe  31  secticm  1515;  title  40  section  174J-8. 

§  SHZ  Ih^tkd^m;  aii{»IicatloQ 

(a>  Ifor  tile  piurpose  of  thli^  s^lielti^er— 

tSee  main  edition  for  tezt  of  ( 1  )3 

(2)  "^refvatling  rate  employee"  means— 

ISee  m«#r  edition  for  text  of  (A)  and  (B}1 

(C)  an  en^ployee  of  the  Veterans'  Canteen 
Servtee,  Department  of  Veterwis  Affairs, 
excepted  from  chai)ter  51  of  this  title  by 
sedicm  9itf^  <cKi41  of  this  title  who  is  em- 
ployed in  1^  recogB^ed  ^ade  or  crafty  or 
other  i^dSeid  mechajiical  eralt,  or  in  an  un* 
sEilted,  semiskilled^  or  skilled  manual  labor 
occaim^Um,  and  any  other  individual,  in- 
eliidint  St  foreman  and  a  supervisor,  in  a  po- 
sition having  trade,  craft,  or  labor  experi- 
enee  and  knowledge  as  the  paramount  re- 
^ciirement;  and 

[See  main  edition  for  text  of  (3);  (&)  and  ic}} 

(As  amended  Pub.  L.  102-54,  §  13(b)(1),  June  13, 
1991,  105  Stat.  274.) 

Amendments 

IWt-rfi^dwec.  (a)(2)(CX  Puh.  L.  102-54  substituted 
*13l6pai^t8l6nt  61  XTelerwis  ASairs^Vfor  "Veterwas'  Ac^ 
c^nistt^^ion'*. 

§5343.  Prevaittng  rate  <kteniiiiiatioiis;  wage  sched- 
lites;  night  (yfferentials 

LiMZTATXON  ON  PaY  ADJUSTBSENTS  FOR  FSEVAttlNG 

Eatb  Sbcplotees  and  Crsws  Of  Vessels 

Pub.  L.  102-141.  title  VI.  1 616,  Oct.  28,  1991,  105 
Stat.  870,  provided  that: 

"(a)  Notwithstanding  any  other  provision  of  law, 
and  except  as  otherwise  provided  in  this  section,  no 
part  of  any  of  the  funds  appropriated  for  the  fiscal 
years  ending  Septeoiber  30,  1992,  or  September  30. 
1993,  by  this  or  any  other  Act,  may  be  used  to  pay  any 
prevailing  rate  employee  described  in  section 
5342(a)(2KA)  of  title  5.  United  States  Code,  or  any  em- 
ployee covered  by  section  5348  of  that  title— 

"(1)  during  the  period  from  the  date  of  expiration 
of  the  limitation  imposed  by  section  612  of  the 
TreasiuT,  Postal  Service,  and  General  Government 
Appropriations  Act.  1991  [Pub.  L.  101-509.  104  Stat. 
1473],  until  the  first  day  of  the  first  applicable  pay 
period  that  begins  not  less  than  ninety  days  after 
that  date,  in  an  amount  that  exceeds  the  rate  pay- 
able for  the  applicable  grade  and  step  of  the  applica- 


ble wage  schedule  in  accordance  with  such  section 
612;  and 

"(2)  during  the  period  consisting  of  the  remainder, 
if  any,  of  fiscal  year  1992,  and  that  portion  of  fiscal 
year  1993,  that  precedes  the  normal  effective  date  of 
the  applicable  wage  survey  adjustment  that  is  to  be 
effective  in  fiscal  year  1993,  in  an  amoimt  that  ex- 
ceeds, as  a  result  of  a  wage  survey  adjustment,  the 
rate  payable  imder  p$yragraph  (1)  of  this  subsection 
by  more  than  the  otwraU  average  percentage  adjust- 
ment in  the  General  Sehedule  during  fiscal  year 
1992.  under  section  53<^3  of  title  5,  United  States 
Code. 

"Cb)  NotwithstancOng  mi^  oth^  provision  of  law,  no 
prevailing  rate  employt^  <lsscrfbed  in  subparagraph 
(B)  or  (C)  of  seetton  5|4S<a>(2>  €|  tiUe  5,  United  States 
Code,  may  be  paid  duUng  ike  periods  £^  which  sub- 
section (a)  Of  l^iis  secl^  i^  ili  elleot  at  a  rate  that  ex- 
ceeds the  n^^es  that  WtmMi  be  payable  under  subsec- 
tion (a)  were  si:^e€syati  (aMi^i^eable  to  such  e«fcploy- 
ee. 

"(c)  For  the  purpose  of  this  section,  the  rates  pay- 
able to  an  ^Dai^oyee  who  i9  covered  by  thte  section  and 
who  is  paidfit^  a  scheflNCMlfiet  wins  not  if^  esisteitce 
on  S^tembe^  30,  t99l«  mnl^ii^  detemifaMl  u^dte^  r^g- 
ulatknis  pr^si^lbed  by  ify  0in^  61  Peesonn^l  $i|an- 
agement.  '   " 

''(d)  Kotwithitandin^.^«»y  a$,imt  {iz^k^ea^  of  law. 
rates  of  priE^mhim  pay  f^  tia»]3^e«8  «<^|8Ci  ^  this 
section  may  not  be  <aiani$d|Ljta^lii0  tateaifh  effect  on 
September  3$^  1991.  eilo«^  ^^^  ei^e^  c^iertntiied 
by  the  Office  of  PessomM  IKai^^naNit  to  be  oon^t- 
ent  with  the  purpose  of  t^ie<^ltoi. 

"(e)  The  pw^mom  o^  tl^  seeH^^  shall  apsiiy  with 
respect  to  pasf  t&t  services^  pes^tosoed  by  any  affected 
employee  cm  mf  afteif  Oqlojte*  3t  m^i. 

"it)  For  tmw^^^ppom  oti^ttMie^^t^Tte  mil  $iovi$lon 
of  law,  inch^SHg  sectlootiirt  ol  tlt^  5,  tmMi^i^tates 
Code,  or  an^  n^  or  m^ci^&e^lt^ta^  provides  i»^smlum 
pay,  ret^eme^  me  imamie^r  ^  an^  oth^  aoiployee 
b^ielit,  that  re<tuirea  axi^  ^^tesMcoi  or  eoi^^lHition, 
(H*  that  imposes  any  te^itdyeinectt  Of  Uinlti|&>n,  on  the 
baslac^  a  rate  ol  salary  or  toa^  feay,  the  n^  of  salary 
or  basic  pi^  |]i$is!at^  sMm  #te  application  of  this  sec- 
tion shall  be  tr^ited  ao^#  tatci  ol  salary  or  t»asic  pay. 
"(g)  Nothing^  in  thU  sieotion  may  be  construed  to 
persm  or  reot^e  the  payi&ent  to  any  emi^yee  cov- 
ered by  thia  9eotiQn  at  a  rate  in  excess  of  the  rate  that 
would  be  pa^lO^e  were  thia  section  not  In  effect. 

"(h)  The  OHice  of  Pensonnel  Managem«it  may  pro- 
vide for  exceptions  to  the  limitations  imposed  by  this 
section  if  th^  O^ice  determb:iea  that  such  exceptions 
are  necessai^  to  smws^  the  Kiccuitm^t  or  retention 
of  (lualtfled  enq^yc^es:"^ 

Pub.  lu  10t-9d^  titHe  VX^iBlX  mv,  5, 1990, 104  Stat. 
1473,  provided  that: 

"(a)  Not^^hstandlne  any  other  provteion  ol  l^w, 
and  except  as  otherwise  provi^d  in  this  section,  no 
part  of  any  of  the  ftmds  appropriated  lor  the  fiscal 
ye€uis  ending  Sept^iHar  W^  1981,  or  Sept^nb^  30. 
1992,  by  thfi»  Act  or  anjr  o^er  Act,  may  be  used  to  pay 
any  prevailing  rate  employee  described  in  section 
5342(aK2)(A)  of  title  5,  United  States  Code,  or  any  em- 
ployee covered  by  section  5348  of  that  title— 

"(1)  during  the  period  from  the  date  of  expiration 
of  the  limitation  imposed  by  section  612  of  the 
Treasury,  Postal  Service,  and  General  Government 
Appropriations  Act.  1990  [Pub.  L.  101-136,  103  Stat. 
8181,  until  the  first  day  of  the  first  applicable  pay 
period  that  begins  not  less  than  ninety  days  after 
that  date,  in  an  amount  that  exceeds  the  rate  pay- 
able for  the  applicable  grade  and  step  of  the  applica- 
ble wage  schedule  in  accordance  with  such  section 
612;  and 

"(2)  during  the  period  consisting  of  the  remainder, 
if  any.  of  fiscal  year  1991.  and  that  portion  of  fiscal 
year  1992,  that  precedes  the  normal  effective  date  of 
the  applicable  wage  survey  adjustment  that  is  to  be 
effective  in  fiscal  year  1992.  in  an  amount  that  ex- 
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ceeds,  as  a  result  of  a  wage  survey  adjustment,  the 
rate  payable  under  paragraph  (1)  of  this  subsection 
by  more  than  the  overall  average  percentage  adjust- 
ment in  the  General  Schedule  during  fiscal  year 
1991. 

"(b)  Notwithstanding  any  other  provision  of  law,  no 
prevailing  rate  employee  described  in  subparagraph 
(B)  or  (C)  of  section  5342(a)(2)  of  title  5,  United  States 
Code,  may  be  paid  during  the  periods  for  which  sub- 
section (a)  of  this  section  is  in  effect  at  a  rate  that  ex- 
ceeds the  rates  that  would  be  payable  imder  subsec- 
tion (a)  were  subsection  (a)  applicable  to  such  employ- 
ee. 

"(c)  For  the  purpose  of  this  section,  the  rates  pay- 
able to  an  employee  who  is  covered  by  this  section  and 
who  is  paid  from  a  schedule  that  was  not  in  existence 
on  September  30,  1990,  shall  be  determined  under  reg- 
ulations prescribed  by  the  Office  of  Personnel  Man- 
agement. 

"(d)  Notwithstanding  any  other  provision  of  law, 
rates  of  premium  pay  for  employees  subject  to  this 
section  may  not  be  changed  from  the  rates  in  effect  on 
September  30,  1990,  except  to  the  extent  determined 
by  the  Office  of  Personnel  Management  to  be  consist- 
ent with  the  purpose  of  this  section. 

"(e)  The  provisions  of  this  section  shall  apply  with 
respect  to  pay  for  services  performed  by  any  affected 
employee  on  or  after  October  1, 1990. 

"(f)  For  the  purpose  of  administering  any  provision 
of  law,  including  section  8431  of  title  5,  United  States 
Code,  or  any  rule  or  regulation  that  provides  premium 
pay,  retirement,  life  insurance,  or  any  other  employee 
benefit,  that  requires  any  deduction  or  contribution, 
or  that  imposes  any  requirement  or  limitation,  on  the 
basis  of  a  rate  of  salary  or  basic  pay,  the  rate  of  salary 
or  basic  pay  payable  after  the  application  of  this  sec- 
tion shall  be  treated  as  the  rate  of  salary  or  basic  pay. 
"(g)  Nothing  in  this  section  may  be  construed  to 
permit  or  require  the  pajrment  to  any  employee  cov- 
ered by  this  section  at  a  rate  in  excess  of  the  rate  that 
would  be  payable  were  this  section  not  in  effect. 

"(h)  The  Office  of  Personnel  Management  may  pro- 
vide for  exceptions  to  the  limitations  imposed  by  this 
section  if  the  Office  determines  that  such  exceptions 
are  necessary  to  ensure  the  recruitment  or  retention 
of  qualified  employees.'* 

Similar  provisions  were  contained  in  the  following 
prior  acts: 

Pub.  L.  101-136.  title  VI,  §  612,  Nov.  3,  1989,  103  Stat. 
818. 

§  5347.  Federal  Prevailing  Rate  Advisory  Committee 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5304  of  this 
title. 

§  5349.  Prevailing  rate  employees;  legislative,  judicial, 
Bureau  of  Engraving  and  Printing,  and  govern- 
ment of  the  District  of  Columbia 

(a)  The  pay  of  employees,  described  under 
section  5102(c)(7)  of  this  title,  in  the  Library  of 
Congress,  the  Botanic  Garden,  the  Government 
Printing  Office,  the  General  Accounting  Office, 
the  Office  of  the  Architect  of  the  Capitol,  the 
Bureau  of  Engraving  and  Printing,  and  the  gov- 
ernment of  the  District  of  Columbia,  shall  be 
fixed  and  adjusted  from  time  to  time  as  nearly 
as  is  consistent  with  the  public  interest  in  ac- 
cordance with  prevailing  rates  and  in  accord- 
ance with  such  provisions  of  this  subchapter, 
including  the  provisions  of  section  5344,  relat- 
ing to  retroactive  pay,  and  subchapter  VI  of 
this  chapter,  relating  to  grade  and  pay  reten- 
tion, as  the  pay-fixing  authority  of  each  such 
agency  may  ctetermine.  Subject  to  section 
213(f)  of  title  29,  the  rates  may  not  be  less  than 


the  appropriate  rates  provided  for  by  section 
206(a)(1)  of  title  29.  If  the  pay-fixing  authority 
concerned  determines  that  the  provisions  of 
subchapter  VI  of  this  chapter  should  apply  to 
any  employee  under  his  jurisdiction,  then  the 
employee  concerned  shall  be  deemed  to  have 
satisfied  the  requirements  of  section  5361(1)  of 
this  title  if  the  tenure  of  his  appointment  is 
substantially  equivalent  to  the  tenure  of  any 
appointment  referred  to  in  such  paragraph. 

iSee  main  edition  for  text  of(b)} 

(As  amended  Pub.  L.  101-474,  §  5(j).  Oct.  30, 

1990,  104  Stat.  1100.) 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-474  struck  out  "the 
Administrative  Office  of  the  United  States  Courts," 
before  "the  Library  of  Congress". 

SUBCHAPTER  V~STXJDENT-EMPLOYEES 

§  5355.  Effect  on  other  statutes 

This  subchapter  does  not  limit  the  authority 
conferred  on  the  Secretary  of  Veterans  Affairs 
by  chapter  73  of  title  38. 

(As  amended  Pub.  L.  102-54,  1 13(b)(3),  June  13, 

1991,  105  Stat.  274.) 

Amendments 

1991— Pub.  L.  102-54  substituted  "Secretary  of  Vet- 
erans Affairs"  for  "Administrator  of  Veterans'  Af- 
fairs". 

SUBCHAPTER  VI-GRADE  AND  PAY 
RETENTION 

§  5361.  Definitions 
For  the  purpose  of  this  subchapter— 

iSee  main  edition  for  text  ofil)  to  (4)1 

(5)  "covered  pay  schedule"  means  the  Gen- 
eral Schedule,  any  prevailing  rate  schedule 
established  under  subchapter  IV  of  this  chap- 
ter, a  special  occupational  pay  system  imder 
subchapter  IX,  or  the  performance  manage- 
ment and  recognition  system  under  chapter 
54  of  this  title; 

ISee  main  edition  for  text  of  (6)  and  ( 7)1 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  §  105(b)(1)],  Nov.  5,  1990,  104  Stat.  1427, 
1448.) 

Amendments 

1990— Par.  (5).  Pub.  L.  101-509  inserted  "a  special  oc- 
cupational pay  system  under  subchapter  IX,"  before 
"or  the  performwice". 

Effective  Date  of  1990  Amenmient 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §395]  of  Pub.  L. 
101-509.  set  out  as  a  note  under  section  5301  of  this 
title. 

§  5363.  Pay  retention 
(a)  Any  employee— 
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ISee  main  edition  for  text  of  (1)1 

(2)  who  is  in  a  position  subject  to  this  sub- 
chapter and  who  is  subject  to  a  reduction  or 
termination  of  a  special  rate  of  pay  estab- 
lished under  section  5305  of  this  title  (or  cor- 
responding prior  provision  of  this  title); 

(3)  who  is  in  a  position  subject  to  this  sub- 
chapter and  who  (but  for  this  section)  would 
be  subject  to  a  reduction  in  pay  under  circum- 
stances prescribed  by  the  Office  of  Personnel 
Management  by  regulation  to  warrant  the  ap- 
plication of  this  section;  or 

(4)  who  is  in  a  position  subject  to  this  sub- 
chapter and  who  is  subject  to  a  reduction  or 
termination  of  a  rate  of  pay  established 
under  subchapter  IX  of  chapter  53; 

is  entitled  to  basic  pay  at  a  rate  equal  to  (A)  the 
employee's  allowable  former  rate  of  basic  pay, 
plus  (B)  50  percent  of  the  amount  of  each  in- 
crease in  the  maximum  rate  of  basic  pay  pay- 
able for  the  grade  of  the  employee's  position 
immediately  after  such  reduction  in  pay  if  such 
allowable  former  rate  exceeds  such  maximum 
rate  for  such  grade. 

ISee  main  edition  for  text  of(b)  and  (c)] 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  §§  101(b)(3)(B),  105(b)(2)],  Nov.  5,  1990, 
104  Stat.  1427,  1439,  1448.) 

Amendbients 

1990— Subsec.  (a)(2)  to  (4).  Pub.  L.  101-509  substitut- 
ed "5305  of  this  title  (or  corresponding  prior  provision 
of  this  title);"  for  "5303  of  this  title;  or"  in  par.  (2),  in- 
serted "or"  at  end  of  par.  (3),  and  added  par.  (4). 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 

§  5365.  Regulations 

ISee  main  edition  for  text  of  (a)l 

(b)  Under  such  regulations,  the  Office  may 
provide  for  the  application  of  all  or  portions  of 
the  provisions  of  this  subchapter— 

ISee  main  edition  for  text  of(l)to  (3)1 

Individuals  with  respect  to  whom  authority 
under  paragraph  (2)  may  be  exercised  include 
individuals  who  are  moved  without  a  break  in 
service  of  more  than  3  days  from  employment 
in  nonappropriated  fund  instrumentalities  of 
the  Department  of  Defense  or  the  Coast  Guard 
described  in  section  2105(c)  to  emplojonent  in 
the  Department  of  Defense  or  the  Coast 
Guard,  respectively,  that  is  not  described  in  sec- 
tion 2105(c). 

(As  amended  Pub.  L.  101-508,  title  VII, 
§  7202(f),  Nov.  5,  1990,  104  Stat.  1388-336.) 

Amendments 

1990— Subsec.  (b).  Pub.  L.  101-508  inserted  at  end 
"Individuals  with  respect  to  whom  authority  under 
paragraph  (2)  may  be  exercised  include  individuals 
who  are  moved  without  a  break  in  service  of  more 


than  3  days  from  emplosnnent  in  nonappropriated 
fimd  instrumentalities  of  the  Department  of  Defense 
or  the  Coast  Guard  described  in  section  2105(c)  to  em- 
ployment in  the  Department  of  Defense  or  the  Coast 
Guard,  respectively,  that  is  not  described  in  section 
2105(c)." 

Effective  Date  of  1990  Amenhment 

Amendment  by  Pub.  L.  101-508  applicable  with  re- 
spect to  any  individual  who,  on  or  after  Jan.  1,  1987, 
moves  from  employment  in  nonappropriated  fimd  in- 
strumentality of  Department  of  Defense  or  Coast 
Guard,  that  is  described  in  section  2105(c)  of  this  title, 
to  emplojnnent  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  or  who  moves  from 
employment  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  to  employment  in 
nonappropriated  fund  instrumentality  of  Department 
or  Coast  Guard,  that  is  described  in  section  2105(c), 
see  section  7202(m)(l)  of  Pub.  L.  101-508,  set  out  as  a 
note  under  section  2105  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5334  of  this 
title. 

SUBCHAPTER  VII— MISCELLANEOUS 
PROVISIONS 

§  5371.  Health  care  positions 

(a)  For  the  purposes  of  this  section,  "health 
care"  means  direct  patient-care  services  or  serv- 
ices incident  to  direct  patient-care  services. 

(b)  The  Office  of  Personnel  Management 
may,  with  respect  to  any  employee  described  in 
subsection  (c),  provide  that  1  or  more  provi- 
sions of  chapter  73  of  title  38  shall  apply— 

(1)  in  lieu  of  any  provision  of  chapter  51  or 
61,  or  any  other  provision  of  this  chapter;  or 

(2)  notwithstanding  any  lack  of  specific  au- 
thority for  a  matter  with  respect  to  which 
chapter  51  or  61,  or  this  chapter,  relates. 

(c)  Authority  imder  subsection  (b)  may  be  ex- 
ercised with  respect  to  any  employee  holding  a 
position— 

(1)  to  which  chapter  51  applies,  excluding 
any  Senior  Executive  Service  position  and 
any  position  in  the  Federal  Bureau  of  Investi- 
gation and  Drug  Enforcement  Administration 
Senior  Executive  Service;  and 

(2)  which  involves  health  care  responsibil- 
ities. 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  II,  §  205(A)],  Nov.  5.  1990,  104  Stat.  1427, 
1456.) 

AMEHTDUEHnS 

1990— Pub.  L.  101-509  amended  section  generally, 
substituting  designated  provisions  directing  that 
Office  of  Personnel  Management  may  provide  that 
chapter  73  of  title  38  provisions  apply  to  certain 
health  care  professionals  for  undesignated  text  au- 
thorizing agency  heads  to  fix  pay  rates  for  scientific 
and  professional  positions  at  between  GS-16  and 
GS-18  rates. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5. 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 
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§  5372.  Administrative  law  judges 

(a)  For  the  purposes  of  this  section,  the  term 
''administrative  law  Judge"  means  an  adminis- 
trative law  judge  appointed  imder  section  3105. 

(b)(1)  There  shall  be  3  levels  of  basic  pay  for 
administrative  law  judges  (designated  as  AL-1, 
2,  and  3,  respectively),  and  each  such  Judge 
shall  be  paid  at  1  of  those  levels,  in  accordance 
with  the  provisions  of  this  section.  The  rates  of 
basic  pay  for  those  levels  shall  be  as  follows: 


AL-3,  rate  A 65  percent  of  the  rate  of  basic  pay 

for    level    IV    of    the    Executive 

Schedule. 
AIr-3,  rate  B 70  percent  of  the  rate  of  basic  pay 

for   level    IV    of    the    Executive 

Schedule. 
AIi-3,  rate  C 75  percent  of  the  rate  of  basic  pay 

for    level    IV    of    the    Executive 

Schedule. 
AIx-3,  rate  D 80  percent  of  the  rate  of  basic  pay 

for    level    IV    of    the    Executive 

Schedule. 
AIr-3,  rateE 85  percent  of  the  rate  of  basic  pay 

for    level    IV    of    the    Executive 

Schedule. 
AIi-3,  rateF 90  percent  of  the  rate  of  basic  pay 

for    level    IV    of    the    Executive 

Schedule. 
AL-2 95  percent  of  the  rate  of  basic  pay 

for    level    IV    of    the    Executive 

Schedule. 
AL-1 The  rate  of  basic  pay  for  level  IV  of 

the  Executive  Schedule. 

(2)  The  Office  of  Personnel  Management 
shall  determine,  in  accordance  with  procedures 
which  the  Office  shall  by  regulation  prescribe, 
the  level  in  which  each  administrative-law- 
judge  position  shall  be  placed  and  the  qualifica- 
tions to  be  required  for  appointment  to  each 
level. 

(3)(A)  Upon  appointment  to  a  position  in 
AL-3,  an  administrative  law  judge  shall  be  paid 
at  rate  A  of  AL-3,  and  shall  be  advanced  succes- 
sively to  rates  B,  C,  and  D  of  that  level  upon 
completion  of  52  weeks  of  service  in  the  next 
lower  rate,  and  to  rates  E  and  P  of  that  level 
upon  completion  of  104  weeks  of  service  in  the 
next  lower  rate. 

(B)  The  Office  of  Personnel  Management 
may  provide  for  appointment  of  an  administra- 
tive law  judge  in  AL-3  at  an  advanced  rate 
imder  such  circumstances  as  the  Office  may  de- 
termine appropriate. 

(c)  The  Office  of  Personnel  Management 
shall,  ^  prescribe  regulations  necessary  to  ad- 
minister this  section. 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  i  104(a)(l)l,  Nov.  5.  1990,  104  Stat.  1427, 
1445.) 

References  in  Text 

Level  IV  of  the  Executive  Schedule,  referred  to  in 
subsec.  (b)(1),  is  set  out  in  section  5315  of  this  title. 

Amendments 

1990— Pub.  L.  101-509  amended  section  generally. 
Prior  to  amendment,  section  read  as  foUows:  "Admin- 
istrative law  judges  appointed  under  section  3105  of 


^  So  in  original.  The  comma  probably  should  not  appear. 


this  title  are  entitled  to  pay  prescribed  by  the  Office 
of  Personnel  Management  independently  of  agency 
recommendations  or  ratings  and  in  accordance  with 
subchapter  in  of  this  chapter  and  chapter  51  of  this 
title." 

EFFEcrrvE  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  $3051  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 

Conversion  Rule  for  Administrative  Law  Judges 

Section  529  [title  I.  §  104(e)]  of  Pub.  L.  101-509  pro- 
vided that:  ''In  making  initial  pay  adjustments  for  ad- 
ministrative law  judges  after  this  section  and  the 
amendments  made  by  this  section  [enacting  section 
5372a  of  this  title,  amending  this  section,  sections 
5102,  5311,  and  5335  of  this  title,  section  938  of  Title 
30,  Mineral  Lands  and  Mining,  and  section  607  of  Title 
41,  Public  Contracts]  take  effect  [see  Effective  Date  of 
1990  Amendment  note  set  out  under  section  5301  of 
this  title],  the  rate  of  basic  pay  for  any  such  judge 
shall,  upon  conversion  to  the  new  pay  system,  be  at 
least  equal  to  the  rate  which  was  payable  to  that  indi- 
vidual immediately  before  such  conversion." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  559,  1305,  5304, 
5377,  5380  of  this  title;  title  15  section  1715;  title  29 
section  661;  title  30  section  938;  title  42  sections 
2000e-4,  3608. 

§  5372a.  Contract  appeals  board  members 

(a)  For  the  purpose  of  this  section— 

(1)  the  term  "contract  appeals  board 
member"  means  a  member  of  an  agency 
board  of  contract  appeals  appointed  under 
section  8  of  the  Contract  Disputes  Act  of 
1978;  and 

(2)  the  term  "appeals  board"  means  an 
agency  board  of  contract  appeals  established 
pursuant  to  section  8  of  the  Contract  Dis- 
putes Act  of  1978. 

(b)  Rates  of  basic  pay  for  contract  appeals 
board  members  shaU  be  as  follows: 

(1)  Chairman  of  an  appeals  board— the  rate 
of  basic  pay  payable  for  level  IV  of  the  Exec- 
utive Schedule. 

(2)  Vice  chairman  of  an  appeals  board— 97 
percent  of  the  rate  under  paragraph  (1). 

(3)  Other  members  of  an  appeals  board— 94 
percent  of  the  rate  under  paragraph  (1). 

(c)  Rates  of  pay  taking  effect  imder  this  sec- 
tion shall  be  printed  in  the  Federal  Register 
and  the  Code  of  Federal  Regulations. 

(Added  Pub.  L.  101-509,  title  V,  §  529  [title  I, 
§  104(a)(2)],  Nov.  5,  1990,  104  Stat.  1427,  1446.) 

References  in  Text 

Section  8  of  the  Contract  Disputes  Act  of  1978,  re- 
ferred to  in  subsec.  (a),  is  classified  to  section  607  of 
Title  41,  Public  Contracts. 

Level  IV  of  the  Executive  Schedule,  referred  to  in 
subsec.  (b)(1),  is  set  out  in  section  5315  of  this  title. 

Effective  Date 

Section  effective  on  such  date  as  the  President  shall 
determine,  but  not  earlier  than  90  days,  and  not  later 
than  180  days,  after  Nov.  5,  1990,  see  section  529  [title 
III,  §  3053  of  Pub.  L.  101-509,  set  out  as  an  Effective 
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Date  of  1990  Amendment  note  under  section  5301  of 
this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5304,  5377, 
5380  of  this  title;  title  41  section  607. 

§5373.  Limitation  on  pay  Hxed  by  administrative 
action 

Except  as  provided  by  the  Government  Em- 
ployees Salary  Reform  Act  of  1964  (78  Stat. 
400)  and  notwithstanding  the  provisions  of 
other  statutes,  the  head  of  an  Executive  agency 
or  military  department  who  is  authorized  to  fix 
by  administrative  action  the  annual  rate  of 
basic  pay  for  a  position  or  employee  may  not 
fix  the  rate  at  more  than  the  rate  for  level  IV 
of  the  Executive  Schedule.  This  section  does 
not  impair  the  authorities  provided  by— 

iSee  main  edition  for  text  of  (1)1 

(2)  sections  248,  482,  1766,  and  1819  of  title 
12,  section  206  of  the  Bank  Conservation  Act, 
sections  2B(b)  and  21A(e)(4)  of  the  Federal 
Home  Loan  Bank  Act,  section  2A(i)  ^  of  the 
Home  Owners'  Loan  Act,  and  sections  5.11 
and  5.58  of  the  Farm  Credit  Act  of  1971; 

ISee  main  edition  for  text  of  (3)  and  (4)1 

(As  amended  Pub.  L.  101-73,  title  VII,  §  742(b), 
title  XII,  §  1209,  Aug.  9,  1989,  103  Stat.  437,  523; 
Pub.  L.  101-509,  title  V,  §529  [title  I, 
§  101(b)(9)(H)],  Nov.  5,  1990,  104  Stat.  1427, 
1441.) 

References  in  Text 

Level  rv  of  the  Executive  Schedule,  referred  to  in 
text,  is  set  out  in  section  5315  of  this  title. 

Section  206  of  the  Bank  Conservation  Act,  referred 
to  in  par.  (2),  is  classified  to  section  206  of  Title  12, 
Banks  and  Banking. 

Sections  2B(b)  and  21A(e)(4)  of  the  Federal  Home 
Loan  Bank  Act,  referred  to  in  par.  (2),  are  classified  to 
sections  1422b(b)  and  1441a(e)(4),  respectively,  of  Title 
12. 

Section  2A(i)  of  the  Home  Owners'  Loan  Act,  re- 
ferred to  in  par.  (2),  probably  should  be  a  reference  to 
section  3(g)  of  the  Home  Owners'  Loan  Act,  act  June 
13,  1933.  ch.  64,  as  amended  by  Pub.  L.  101-73.  title  III, 
§  301,  Aug.  9,  1989,  103  Stat.  278,  which  is  classified  to 
section  1462a(g)  of  Title  12. 

Sections  5.11  and  5.58  of  the  Farm  Credit  Act  of 
1971,  referred  to  in  par.  (2),  are  ckissified  to  sections 
2245  and  2277a-7,  respectively,  of  Title  12. 

Sections  403a-403c,  403e-403h,  and  403j  of  title  50, 
referred  to  in  par.  (4),  was  in  the  original  (78  Stat.  432) 
a  reference  to  "the  Central  Intelligence  Agency  Act  of 
1949.  as  amended  (50  U.S.C.  403a  and  the  following". 
Subsequent  to  the  enactment  of  Title  5,  Government 
Organization  and  Employees,  by  Pub.  L.  89-554,  addi- 
tional sections  have  been  added  to  the  1949  Act  and 
are  classified  to  sections  403k  to  403r  and  403s  of  Title 
50.  War  and  National  Defense. 

Amendments 

1990— Pub.  L.  101-509  substituted  "rate  for  level  IV 
of  the  Executive  Schedule."  for  "maximum  rate  for 
GS-18." 

1989— Par.  (2).  Pub.  L.  101-73,  §  1209.  amended  par. 
(2)  generally.  Prior  to  amendment,  par.  (2)  read  as  fol- 
lows: "sections  248.  481.  1437.  1439,  and  1819  of  title 
12;". 


Pub.  L.  101-73.  §  742(b),  inserted  references  to  sec- 
tions 1437  and  1439  of  title  12. 

Effective  Date  of  1990  Amendiaent 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §3051  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5376,  5382  of 
this  title;  title  38  section  7281. 

§  5375.  Police  force  of  the  National  Zoological  Park 

The  Secretary  of  the  Smithsonian  Institution 
shall  fix  the  annual  rates  of  basic  pay  for  posi- 
tions on  the  police  force  of  the  National  Zoolog- 
ical Park  as  follows: 

(1)  Private,  not  more  than  the  maximum 
annual  rate  of  basic  pay  payable  for  grade 
GS-7  of  the  General  Schedule. 

(2)  Sergeant,  not  more  than  the  maximum 
annual  rate  of  basic  pay  payable  for  grade 
GS-8,1  of  the  General  Schedule. 

(3)  Lieutenant,  not  more  than  the  maxi- 
mum annual  rate  of  basic  pay  payable  for 
grade  GS-9  of  the  General  Schedule. 

(4)  Captain,  not  more  than  the  maximum 
annual  rate  of  basic  pay  payable  for  grade 
GS-10  of  the  General  Schedule. 

(As  amended  Pub.  L.  101-263,  §  1(a),  Apr.  4, 
1990,  104  Stat.  125.) 

References  in  Text 

General  Schedule,  referred  to  in  text,  is  set  out 
under  section  5332  of  this  title. 

Amendments 

1990— Pub.  L.  101-263  inserted  "the"  before  "Nation- 
al" in  section  catchline  and  amended  text  generally. 
Prior  to  amendment,  text  read  as  follows:  "The  Secre- 
tary of  the  Smithsonian  Institution  shall  fix  the  per 
annum  rates  of  basic  pay  of  positions  on  the  police 
force  of  the  National  Zoological  Park  in  accordance 
with  the  following  provisions: 

"(1)  Private— not  more  than  the  rate  for  GS-7. 
Step  5; 

"(2)  Sergeant— not  more  than  the  rate  for  OS-8. 
Step  5; 

"(3)  Lieutenant— not  more  than  the  rate  for  GS-9. 
Step  5; 

"(4)  Captain— not  more  than  the  rate  for  GS-10, 
Step  5." 

Effective  Date  of  1990  Amendbient 

Section  2  of  Pub.  L.  101-263  provided  that:  "The 
amendments  made  by  section  1  [amending  this  sec- 
tion] shall  apply  with  respect  to  pay  periods  beginning 
after  the  date  of  the  enactment  of  this  Act  [Apr.  4, 
19901." 

§  5376.  Pay  for  certain  senior-level  positions 

(a)  This  section  applies  to— 

(1)  positions  that  are  classified  above  GS-15 
pursuant  to  section  5108;  and 

(2)  scientific  or  professional  positions  estab- 
lished under  section  3104; 

but  does  not  apply  to— 


'  See  References  in  Text  note  below. 


» So  in  original.  The  comma  probably  should  not  appear. 
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(A)  any  Senior  Executive  Service  position 
under  section  3132;  or 

(B)  any  position  in  the  Federal  Bureau  of 
Investigation  and  Drug  Enforcement  Admin- 
istration Senior  Executive  Service  under  sec- 
tion 3151. 

(b)(1)  Subject  to  such  regulations  as  the 
Office  of  Personnel  Management  prescribes, 
the  head  of  the  agency  concerned  shall  fix  the 
rate  of  basic  pay  for  any  position  within  such 
agency  to  which  this  section  applies.  A  rate 
fixed  under  this  section  shall  be— 

(A)  not  less  than  120  percent  of  the  mini- 
mum rate  of  basic  pay  payable  for  GS-15  of 
the  General  Schedule;  and 

(B)  not  greater  than  the  rate  of  basic  pay 
payable  for  level  IV  of  the  Executive  Sched- 
ule. 

The  payment  of  a  rate  of  basic  pay  under  this 
section  shall  not  be  subject  to  the  pay  limita- 
tion of  section  5306(e)  or  5373. 

(2)  Subject  to  paragraph  (1),  effective  at  the 
beginning  of  the  first  applicable  pay  period 
commencing  on  or  after  the  first  day  of  the 
month  in  which  an  adjustment  takes  effect 
under  section  5303  in  the  rates  of  pay  under  the 
General  Schedule,  each  rate  of  pay  established 
under  this  section  for  positions  within  an 
agency  shall  be  adjusted  by  such  amoimt  as  the 
head  of  such  agency  considers  appropriate. 

(Added  Pub.  L.  101-509,  title  V,  §  529  [title  I, 
§  102(a)(l)3,  Nov.  5,  1990,  104  Stat.  1427,  1443.) 

References  in  Text 

The  General  Schedule,  referred  to  in  subsec.  (b),  is 
set  out  under  section  5332  of  this  title. 

Level  IV  of  the  Executive  Schedule,  referred  to  in 
subsec.  (b)(1)(B),  is  set  out  in  section  5315  of  this  title. 

Effective  Date 

Section  effective  on  such  date  as  the  President  shall 
determine,  but  not  earlier  than  90  days,  and  not  later 
than  180  days,  after  Nov.  5,  1990,  see  section  529  [title 
III,  §  305]  of  Pub.  L.  101-509,  set  out  as  an  Effective 
Date  of  1990  Amendment  note  under  section  5301  of 
this  title. 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates;  Regulations; 

Section  629  [title  I,  §  101(c),  (d)]  of  Pub.  L.  101-509 
provided  that: 

"(c)  Other  References.— Until  otherwise  provided 
by  law— 

"(1)  any  reference  in  a  provision  of  law  (which  is 
outside  title  5,  United  States  Code,  and  in  effect  im- 
mediately before  this  section  takes  effect  [see  Effec- 
tive Date  of  1990  Amendment  note  set  out  under  sec- 
tion 5301  of  this  title],  excluding  any  reference  in  a 
provision  of  law  amended  by  this  Act  [see  Short 
Title  of  1990  Amendment  note  set  out  under  section 
5301  of  this  title]  )- 

"(A)(i)  to  the  rate  of  pay  for  grade  GS-18  of  the 
General  Schedule,  or  to  the  maximum  rate  of  pay 
xmder  the  General  Schedule,  shall  be  considered  a 
reference  to  the  maximum  rate  payable  under  sec- 
tion 5376  of  such  title  (as  amended  by  section 
102(a)); 

"(ii)  to  the  minimum  rate  of  pay  for  grade  GS-16 
of  the  General  Schedule  shall  be  considered  a  ref- 
erence to  the  minimum  rate  payable  imder  section 
5376  of  such  title  (as  amended  by  section  102(a)); 
and 

"(iii)  to  a  rate  of  pay  for  grade  GS-16  or  17  of 
the  General  Schedule  shall  (except  as  provided  in 


clause  (ii))  be  considered  a  reference  to  a  rate  of 
pay  for  a  position  classified  above  GS-15  pursuant 
to  section  5108  of  such  title  (as  amended  by  section 
102(b)(2));  and 

"(B)  to  a  rate  of  pay  under  the  General  Schedule 
shall  not  include  any  comparability  pajmaent  pay- 
able under  section  5304  of  such  title  (as  amended 
by  this  section)  or  any  geographic  adjustment  pay- 
able under  section  302  [section  529  [title  III,  §  302] 
of  Pub.  L.  101-509,  set  out  as  a  note  under  section 
5304  of  this  title];  and 

"(2)  any  authority  granted  by  a  provision  of  law 
(which  is  outside  such  title,  and  in  effect  immediate- 
ly before  this  section  takes  effect)  to  fix  pay  in  ac- 
cordance with  chapter  51  and  subchapter  III  of 
chapter  53  of  such  title— 

"(A)  shall  not  be  considered  to  include  any  au- 
thority imder  section  5304  of  such  title  (as  amend- 
ed by  this  section)  or  section  302;  but 

"(B)  shall  be  considered  to  include  authority 
under  section  5376  of  such  title  (as  amended  by 
section  102(a)),  if  applicable. 
"(d)  Regulations.— The  Office  of  Personnel  Man- 
agement may  prescribe  regulations,  consistent  with 
subsection  (c)(1)(B)  and  section  303  [section  529  [title 
III,  §  303]  of  Pub,  L.  101-509,  set  out  as  a  note  under 
section  5301  of  this  title],  governing  the  conversion  or 
adjustment  of  rates  of  pay,  where  necessary  because 
of  the  abolishment  of  grades  GS-16,  17,  and  18  of  the 
General  Schedule." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3405.  5304, 
5331,  5382,  5595  of  this  title. 

§  5377.  Pay  authority  for  critical  positions 

(a)  For  the  purpose  of  this  section— 

(1)  the  term  "agency*'  has  the  meaning 
given  it  by  section  5102;  and 

(2)  the  term  '^position"  means— 

(A)  a  position  to  which  chapter  51  applies, 
including  a  position  in  the  Senior  Executive 
Service  or  the  Federal  Bureau  of  Investiga- 
tion and  Drug  Enforcement  Administration 
Senior  Executive  Service; 

(B)  a  position  under  the  Executive  Sched- 
ule under  sections  5312-5317; 

(C)  a  position  to  which  section  5372  ap- 
plies (or  would  apply,  but  for  this  section); 
and 

(D)  a  position  to  which  section  5372a  ap- 
plies (or  would  apply,  but  for  this  section). 

(b)  Authority  under  this  section— 

(1)  may  be  granted  or  exercised  only  with 
respect  to  a  position— 

(A)  which  requires  expertise  of  an  ex- 
tremely high  level  in  a  scientific,  technical, 
professional,  or  administrative  field;  and 

(B)  which  is  critical  to  the  agency's  suc- 
cessful accomplishment  of  an  important 
mission;  and 

(2)  may  be  granted  or  exercised  only  to  the 
extent  necessary  to  recruit  or  retain  an  indi- 
vidual exceptionally  well  qualified  for  the  po- 
sition. 

(c)  The  Office  of  Management  and  Budget,  in 
consultation  with  the  Office  of  Personnel  Man- 
agement, may,  upon  the  request  of  the  head  of 
an  agency,  grant  authority  to  fix  the  rate  of 
basic  pay  for  1  or  more  positions  in  such  agency 
in  accordance  with  this  section. 
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(d)(1)  The  rate  of  basic  pay  fixed  under  this 
section  by  an  agency  head  may  not  be  less  than 
the  rate  of  basic  pay  (including  any  comparabil- 
ity pajnnents)  which  would  then  otherwise  be 
payable  for  the  position  involved  if  this  section 
had  never  been  enacted. 

(2)  Basic  pay  may  not  be  fixed  under  this  sec- 
tion at  a  rate  greater  than  the  rate  payable  for 
level  I  of  the  Executive  Schedule,  except  upon 
written  approval  of  the  President. 

(e)  The  authority  to  fix  the  rate  of  basic  pay 
under  this  section  for  a  position  shall  termi- 
nate— 

(1)  whenever  the  Office  of  Management 
and  Budget  determines  (in  accordance  with 
such  procedures  and  subject  to  such  terms  or 
conditions  as  such  Office  by  regulation  pre- 
scribes) that  1  or  more  of  the  requirements  of 
subsection  (b)  are  no  longer  met;  or 

(2)  as  of  such  date  as  such  Office  may 
otherwise  specify,  except  that  termination 
imder  this  paragraph  may  not  take  effect 
before  the  authority  has  been  available  for 
such  position  for  at  least  1  calendar  year. 

(f)  The  Office  of  Management  and  Budget 
may  not  authorize  the  exercise  of  authority 
under  this  section  with  respect  to  more  than 
800  positions  at  any  time,  of  which  not  more 
than  30  may,  at  any  such  time,  be  positions  the 
rate  of  basic  pay  for  which  would  otherwise  be 
determined  under  subchapter  II. 

(g)  The  Office  of  Management  and  Budget 
shall  consult  with  the  Office  of  Personnel  Man- 
agement before  prescribing  regulations  under 
this  section  or  making  any  decision  to  grant  or 
terminate  any  authority  imder  this  section. 

(h)  The  Office  of  Management  and  Budget 
shall  report  to  the  Committee  on  Post  Office 
and  Civil  Service  of  the  House  of  Representa- 
tives and  the  Committee  on  Governmental  Af- 
fairs of  the  Senate  each  year,  in  writing,  on  the 
operation  of  this  section.  Each  report  under 
this  subsection  shall  include— 

(1)  the  number  of  positions,  in  the  aggre- 
gate and  by  agency,  for  which  higher  rates  of 
pay  were  authorized  or  paid  under  this  sec- 
tion during  any  part  of  the  period  covered  by 
such  report;  and 

(2)  the  name  of  each  employee  to  whom  a 
higher  rate  of  pay  was  paid  imder  this  section 
during  any  portion  of  the  period  covered  by 
such  report,  the  rate  on  rates  paid  under  this 
section  during  such  period,  the  dates  between 
which  each  such  higher  rate  was  paid,  and 
the  rate  or  rates  that  would  have  been  paid 
but  for  this  section. 

(Added  Pub.  L.  101-509,  title  V,  §  529  [title  I, 
§  103(a)],  Nov.  5, 1990, 104  Stat.  1427,  1444.) 

References  in  Text 

Level  I  of  the  Executive  Schedule,  referred  to  in 
subsec.  (d)(2),  is  set  out  in  section  5312  of  this  title. 

Effective  Date 

Section  effective  on  such  date  as  the  President  shall 
determine,  but  not  earlier  than  90  days,  and  not  later 
than  180  days,  after  Nov.  5,  1990,  see  section  529  [title 
III,  §  305]  of  Pub.  L.  101-509,  set  out  as  an  Effective 
Date  of  1990  Amendment  note  under  section  5301  of 
this  title. 


Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5304  of  this 
title;  title  42  section  237. 

§  5378.  Police  forces  of  the  Bureau  of  Engraving  and 
Printing  and  the  United  States  Mint 

(a)  The  Secretary  of  the  Treasury  shall  fix 
the  rates  of  basic  pay  for  positions  within  the 
police  forces  of  the  Bureau  of  Engraving  and 
Printing  and  the  United  States  Mint  in  accord- 
ance with  the  following: 

(1)  Entry-level  police  officer— not  more 
than  the  maximum  rate  payable  for  GS-6. 

(2)  Journeyman-level  police  officer— not 
more  than  the  maximum  rate  payable  for 
GS-7. 

(3)  Corporal— not  more  than  the  maximum 
rate  payable  for  GS-8. 

(4)  Sergeant— not  more  than  the  maximum 
rate  payable  for  GS-9. 

(5)  Lieutenant— not  more  than  the  maxi- 
mum rate  payable  for  GS-10. 

(6)  Deputy  Inspector— not  more  than  the 
maximum  rate  payable  for  GS-11. 

(7)  Inspector— not  more  than  the  maximum 
rate  payable  for  GS-12. 

(b)  For  the  purpose  of  this  section,  the  term 
"police  forces  of  the  Bureau  of  Engraving  and 
Printing  and  the  United  States  Mint"  means 
the  employees  of  the  Department  of  the  Treas- 
ury who  are  appointed,  imder  the  authority  of 
the  Secretary  of  the  Treasury,  as  police  officers 
for  the  protection  of  the  Biu-eau  of  Engraving 
and  Printing  and  the  United  States  Mint  build- 
ings and  property. 

(Added  Pub.  L.  101-509,  title  V,  §  529  [title  I, 
1109(a)(1)(A)],  Nov.  5,  1990,  104  Stat.  1427, 
1451.) 

References  in  Text 

GS-6  to  GS-12,  referred  to  in  subsec.  (a),  are  con- 
tained in  the  General  Schedule  which  is  set  out  under 
section  5332  of  this  title. 

Effective  Date;  Conversion  and  Savings  Provisions 

Section  529  [title  I,  §  109(c)]  of  Pub.  L.  101-509  pro- 
vided that: 

"(1)  This  section  and  the  amendments  made  by  this 
section  [enacting  this  section,  amending  section  5102 
of  this  title,  and  enacting  provisions  set  out  as  a  note 
below]  shall  become  effective  on  the  first  day  of  the 
first  applicable  pay  period  beginning  on  or  after  the 
30th  day  foUowing  the  date  of  enactment  of  this  Act 
[Nov.  5, 1990]. 

"(2)(A)  A  special  pay  rate  (as  defined  in  subpara- 
graph (B))  shall  apply  to  an  individual  holding  a  posi- 
tion if — 

"(i)  as  a  result  of  the  initial  exercise  of  authority 
with  respect  to  such  position  under  the  amendment 
made  by  subsection  (a)(1)(A)  [enacting  this  section], 
such  individual  would  (but  for  this  paragraph)  be 
paid— 

"(I)  at  the  step  of  the  grade  for  which  such  spe- 
cial pay  rate  is  then  in  effect;  or 

"(II)  at  a  level  which  is  between  steps  for  which 
special  pay  rates  are  then  in  effect;  and 
"(ii)  such  position  is  within  the  area  or  location 
with  respect  to  which  that  special  pay  rate  or  those 
special  pay  rates,  as  applicable,  are  then  in  effect. 
The  Secretary  of  the  Treasury  shall  prescribe  regula- 
tions for  determining  which  special  pay  rate  shall 
apply  in  a  situation  described  in  clause  (i)(II). 
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"(B)  For  the  purpose  of  this  paragraph,  the  term 
'special  pay  rate'  means  a  rate  which— 

"(i)  is  established  under  section  5303  of  title  5, 
United  States  Code  (or  a  succeeding  provision  of 
law); 

"(ii)  is  applicable  to  positions  within  the  police 
forces  of  the  Bureau  of  Engraving  and  Printing  and 
the  United  States  Mint;  and 

"(iii)  has  been  in  effect  (including  any  adjustments 

under  section  5303(d)  of  such  title)  since  on  or 

before  the  effective  date  of  this  section. 

"(3)  No  rate  of  basic  pay  in  effect  immediately 

before  this  section  takes  effect  shall  be  reduced  by 

reason  of  the  enactment  of  this  section." 

Special  Pay  Rates  Not  .Affected 

Section  529  [title  I,  §  109(b)]  of  Pub.  L.  101-509  pro- 
vided that:  "Nothing  in  this  section  or  in  any  amend- 
ment made  by  this  section  [enacting  this  section, 
amending  section  5102  of  this  title,  and  enacting  provi- 
sions set  out  as  a  note  above]  shall— 

"(1)  affect  any  special  pay  rate  under  section  5305 

of  title  5,  United  States  Code,  established  before  this 

section  takes  effect;  or 
"(2)  impair  any  authority  to  fix  or  adjust  special 

pay  rates  under  such  section  5305  (or  a  succeeding 

provision  of  law)  for  positions  within  the  police 

forces  of  the  Bureau  of  Engraving  and  Printing  and 

the  United  States  Mint." 

Section  Referred  to  in  Otkier  Sections 

This  section  is  referred  to  in  section  5102  of  this 
title. 

§  5379.  Student  loan  repayments 

(a)(1)  For  the  purpose  of  this;  section— 

(A)  the  term  "agency"  means  an  agency 
xinder  subparagraph  (A),  (B),  (C),  (D),  or  (E) 
of  section  4101(1)  of  this  title;  and 

(B)  the  term  "student  loan"  means— 

(i)  a  loan  made,  insured,  or  guaranteed 
under  part  B  of  title  IV  of  the  Higher  Edu- 
cation Act  of  1965; 

(ii)  a  loan  made  under  part  E  of  title  IV  of 
the  Higher  Education  Act  of  1965;  and 

(iii)  a  health  education  assistance  loan 
made  or  insured  imder  part  C  of  title  VII  of 
Public  Health  Service  Act  or  under  part  B 
of  title  VIII  of  such  Act. 

(2)  An  employee  shall  be  ineligible  for  bene- 
fits under  this  section  if  such  employee  occu- 
pies a  position  which— 

(A)  is  excepted  from  the  competitive  service 
because  of  its  confidential,  policy-determin- 
ing, policy-making,  or  policy-advocating  char- 
acter; or 

(B)  is  not  subject  to  subchapter  III  of  this 
chapter. 

(b)(1)  The  head  of  an  agency  may,  in  order  to 
recruit  or  retain  highly  qualified  professional, 
technical,  or  administrative  personnel,  establish 
a  program  under  which  the  agency  may  agree 
to  repay  (by  direct  pasnnents  on  behalf  of  the 
employee)  any  student  loan  previously  taken 
out  by  such  employee. 

(2)  Pasnnents  under  this  section  shall  be  made 
subject  to  such  terms,  limitations,  or  conditions 
as  may  be  mutually  agreed  to  by  the  agency 
and  employee  concerned,  except  that  the 
amount  paid  by  an  agency  under  this  section 
may  not  exceed— 

(A)  $6,000  for  any  employee  in  any  calendar 

year;  or 


(B)  a  total  of  $40,000  in  the  case  of  any  em- 
ployee. 

(3)  Nothing  in  this  section  shall  be  considered 
to  authorize  an  agency  to  pay  any  amount  to 
reimburse  an  employee  for  any  repayments 
made  by  such  employee  prior  to  the  agency's 
entering  into  an  agreement  under  this  section 
with  such  employee. 

(c)(1)  An  employee  selected  to  receive  bene- 
fits under  this  section  must  agree  in  writing, 
before  receiving  any  such  benefit,  that  the  em- 
ployee will— 

(A)  remain  in  the  service  of  the  agency  for  a 
period  specified  in  the  agreement  (not  less 
than  3  years),  unless  involuntarily  separated; 
and 

(B)  if  separated  involuntarily  on  account  of 
misconduct,  or  voluntarily,  before  the  end  of 
the  period  specified  in  the  agreement,  repay 
to  the  Government  the  amount  of  any  bene- 
fits received  by  such  employee  from  that 
agency  under  this  section. 

(2)  The  payment  agreed  to  under  paragraph 
(1)(B)  of  this  subsection  may  not  be  required  of 
an  employee  who  leaves  the  service  of  such  em- 
ployee's agency  voluntarily  to  enter  into  the 
service  of  any  other  agency  unless  the  head  of 
the  agency  that  authorized  the  benefits  notifies 
the  employee  before  the  effective  date  of  such 
employee's  entrance  into  the  service  of  the 
other  agency  that  payment  will  be  required 
under  this  subsection. 

(3)  If  an  employee  who  is  involuntarily  sepa- 
rated on  account  of  misconduct  or  who  (exclud- 
ing any  employee  relieved  of  liability  under 
paragraph  (2)  of  this  subsection)  is  voluntarily 
separated  before  completing  the  required 
period  of  service  fails  to  repay  the  amount 
agreed  to  under  paragraph  (1)(B)  of  this  sub- 
section, a  sum  equal  to  the  amount  outstanding 
is  recoverable  by  the  Government  from  the  em- 
ployee (or  such  employee's  estate,  if  applicable) 
by- 

(A)  setoff  against  accrued  pay,  compensa- 
tion, amount  of  retirement  credit,  or  other 
amount  due  the  employee  from  the  Govern- 
ment; and 

(B)  such  other  method  as  is  provided  by  law 
for  the  recovery  of  amounts  owing  to  the 
Government. 

The  head  of  the  agency  concerned  may  waive, 
in  whole  or  in  part,  a  right  of  recovery  under 
this  subsection  if  it  is  shown  that  recovery 
would  be  against  equity  and  good  conscience  or 
against  the  public  interest. 

(4)  Any  amount  repaid  by,  or  recovered  from, 
an  individual  (or  an  estate)  imder  this  subsec- 
tion shall  be  credited  to  the  appropriation  ac- 
count from  which  the  amount  involved  was 
originally  paid.  Any  amount  so  credited  shall  be 
merged  with  other  sums  in  such  accoimt  and 
shall  be  available  for  the  same  purposes  and 
period,  and  subject  to  the  same  limitations  (if 
any),  as  the  sums  with  which  merged. 

(d)  An  employee  receiving  benefits  imder  this 
section  from  an  agency  shall  be  ineligible  for 
continued  benefits  under  this  section  from  such 
agency  if  the  employee— 

(1)  separates  from  such  agency;  or 
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(2)  does  not  maintain  an  acceptable  level  of 
performance,  as  determined  imder  standards 
and  procedures  which  the  agency  head  shall 
by  regulation  prescribe. 

(e)  In  selecting  employees  to  receive  benefits 
under  this  section,  an  agency  shall,  consistent 
with  the  merit  system  principles  set  forth  in 
paragraphs  (1)  and  (2)  of  section  2301(b)  of  this 
title,  take  into  consideration  the  need  to  main- 
tain a  balanced  workforce  in  which  women  and 
members  of  racial  and  ethnic  minority  groups 
are  appropriately  represented  in  Government 
service. 

(f )  Any  benefit  under  this  section  shall  be  in 
addition  to  basic  pay  and  any  other  form  of 
compensation  otherwise  payable  to  the  employ- 
ee involved. 

(g)  The  Director  of  the  Office  of  Personnel 
Management,  after  consultation  with  heads  of 
a  representative  number  and  variety  of  agencies 
and  any  other  consultation  which  the  Director 
considers  appropriate,  shall  prescribe  regula- 
tions containing  such  standards  and  require- 
ments as  the  Director  considers  necessary  to 
provide  for  reasonable  uniformity  among  pro- 
grams under  this  section. 

(Added    Pub.    L.    101-510,    div.    A,    title    XII, 
§  1206(b)(1),  Nov.  5,  1990,  104  Stat.  1659.) 

References  in  Text 

The  Higher  Education  Act  of  1965.  referred  to  in 
subsec.  (a)(l)(B)(i),  (U),  is  Pub.  L.  89-329.  Nov.  8.  1965. 
79  Stat.  1219.  as  amended.  Parts  B  and  E  of  title  IV  of 
the  Act  are  classified  to  parts  B  (§  1071  et  seq.)  and  D 
(§  1087aa  et  seq.),  respectively,  of  subchapter  IV  of 
chapter  28  of  Title  20.  Education.  For  complete  classi- 
fication of  this  Act  to  the  Code,  see  Short  Title  note 
set  out  imder  section  1001  of  Title  20  and  Tables. 

The  Public  Health  Service  Act.  referred  to  in  subsec. 
(a)(l)(B)(iii).  is  act  July  1.  1944.  ch.  373.  58  Stat.  682, 
as  amended.  Part  C  of  title  VII  and  part  B  of  title  VIII 
of  the  Act  are  classified  generally  to  part  C  (§  294  et 
seq.)  of  subchapter  V  and  part  B  (§  297  et  seq.)  of  sub- 
chapter VI,  respectively,  of  chapter  6A  of  Title  42.  The 
Public  Health  and  Welfare.  For  complete  classification 
of  this  Act  to  the  Code,  see  Short  Title  note  set  out 
under  section  201  of  Title  42  and  Tables. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  10  section  1745. 


[§  5380.  Omitted] 


Codification 


Section,  added  Pub.  L.  101-510,  div.  A.  title  XII. 
§  1206(i)(l).  Nov.  5.  1990.  104  Stat.  1662.  which  related 
to  pay  authority  for  critical  positions,  did  not  become 
effective  because  of  section  1206(i)(3)  of  Pub.  L. 
101-510  which  provided  that: 

"(A)  Unless  section  5380  of  title  5.  United  States 
Code,  as  added  by  paragraph  (1).  does  not  take  effect 
as  provided  in  subparagraph  (B),  such  section  shaU 
cease  to  be  in  effect  on  the  earlier  of  October  1,  1992, 
or  the  date  of  the  enactment  of  the  Federal  Employ- 
ees Pay  Comparability  Act  of  1990  [Nov.  5, 19901. 

"(B)  Section  5380  of  title  5,  United  States  Code,  as 
added  by  paragraph  (1),  shall  not  take  effect  if  the 
Federal  Employees  Pay  Comparability  Act  of  1990 
[Pub.  L.  101-509]  is  enacted  before  the  date  of  the  en- 
actment of  this  Act  [Nov.  5, 1990].'* 

[See  section  5377  of  this  title,  which  was  enacted  by 
section  103(a)  of  the  Federal  Employees  Pay  Compara- 
bttity  Act  of  1990  and  contains  provisions  simUar  to 
section  5380.] 


SUBCHAPTER  VIII— PAY  FOR  THE 
SENIOR  EXECUTIVE  SERVICE 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  title  7  section 
2006f ;  title  38  section  7425. 

§  5381.  Defmitions 

For  the  purpose  of  this  subchapter,  "agency", 
"Senior  Executive  Service  position",  "career  ap- 
pointee", and  "senior  executive"  have  the 
meanings  set  forth  in  section  3132(a)  of  this 
title. 

(As  amended  Pub.  L.  101-136,  title  VI,  §  625(b), 
Nov.  3,  1989,  103  Stat.  823.) 

Amendments 

1989— Pub.  L.  101-136  inserted  "  'career  appointee'/' 
before  "and". 

§  5382.  Establishment  and  a(j(]ustinent  of  rates  of  pay 
for  the  Senior  Executive  Service 

[.See  main  edition  for  text  ofia)l 

(b)  In  setting  rates  of  basic  pay,  the  lowest 
rate  for  the  Senior  Executive  Service  shall  not 
be  less  than  the  minimum  rate  of  basic  pay 
payable  under  section  5376  and  the  highest  rate 
shall  not  exceed  the  rate  for  level  IV  of  the  Ex- 
ecutive Schedule.  The  payment  of  the  rates 
shall  not  be  subject  to  the  pay  limitation  of  sec- 
tion 5306(e)  or  5373  of  this  title. 

(c)  Subject  to  subsection  (b)  of  this  section, 
effective  at  the  beginning  of  the  first  applicable 
pay  period  commencing  on  or  after  the  first 
day  of  the  month  in  which  an  adjustment  takes 
effect  under  section  5303  of  this  title  in  the 
rates  of  pay  imder  the  General  Schedule,  each 
rate  of  basic  pay  for  the  Senior  Executive  Serv- 
ice shall  be  adjusted  by  an  amount  determined 
by  the  President  to  be  appropriate. 

ISee  main  edition  for  text  ofid)l 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  §  101(b)(4)(B),  (6)(A),  (9)(I)],  Nov.  5, 
1990,  104  Stat.  1427,  1439,  1440,  1442.) 

References  in  Text 

Level  IV  of  the  Executive  Schedule,  referred  to  in 
subsec.  (b).  is  set  out  in  section  5315  of  this  title. 

The  General  Schedule,  referred  to  in  subsec.  (c),  is 
set  out  under  section  5332  of  this  title. 

Amendments 

1990— Subsec.  (b).  Pub.  L.  101-509,  §529  [title  I, 
1101(b)(6)(A),  (9)(I)],  substituted  "under  section 
5376"  for  "for  GS-16  of  the  General  Schedule"  and 
"5306(e)"  for  "5308". 

Subsec,  (c).  Pub.  L.  101-509,  §529  [title  I, 
§  101(b)(4)(B)3,  substituted  "5303"  for  "5305"  and 
struck  out  at  end  "The  adjusted  rates  of  basic  pay  for 
the  Senior  Executive  Service  shall  be  included  in  the 
report  transmitted  to  the  Congress  by  the  President 
under  section  5305(a)(3)  or  (c)(1)  of  this  title." 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  imder  section  5301  of  this 
title. 
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Pay  Increases 

1992— The  President,  under  Ex.  Ord.  No.  12786,  Dec. 
26,  1991,  56  F.R.  67453,  set  out  as  a  note  under  section 
5332  of  this  title,  adjusted  the  rates  of  basic  pay  for 
the  Senior  Executive  Service  effective  on  the  first  day 
of  the  first  applicable  pay  period  beginning  on  or  after 
Jan.  1, 1992,  as  follows: 

ES-l $90,000 

94,400 

98,600 

104,000 

ES-5 108,300 

ES-6 112,100. 

1991— Ex.  Ord.  No.  12736,  Dec.  12,  1990,  55  F.R. 
51385,  which  provided  for  adjustment  of  pay  rates  ef- 
fective Jan.  1,  1991,  was  superseded  by  Ex.  Ord.  No. 
12786,  Dec.  26,  1991,  56  F.R.  67453,  set  out  as  a  note 
under  section  5332  of  this  title. 

1990— Ex.  Ord.  No.  12698,  Dec.  23,  1989,  54  F.R. 
53473,  which  provided  for  adjustment  of  pay  rates  ef- 
fective Jan.  1,  1990,  was  superseded  by  Ex.  Ord.  No. 
12736,  Dec.  12,  1990,  55  F.R.  51385. 

1989— Ex.  Ord.  No.  12663,  Jan.  6,  1989,  54  F.R.  791, 
which  provided  for  adjustment  of  pay  rates  effective 
Jan.  1,  1989,  was  superseded  by  Ex.  Ord.  No.  12698, 
Dec.  23,  1989,  54  F.R.  53473. 

Executive  Order  No.  12592 

Ex.  Ord.  No.  12592,  Apr.  10,  1987,  52  F.R.  13417,  as 
amended  by  Ex.  Ord.  No.  12609,  Sept.  23,  1987,  52  F.R. 
36211,  which  related  to  the  establishment,  functions, 
administration,  and  termination  of  the  President's 
Commission  on  Compensation  of  Career  Federal  Ex- 
ecutives, was  revoked  by  Ex.  Ord.  No.  12692,  Sept.  29, 
1989,  54  F.R.  40627,  formerly  set  out  as  a  note  under 
section  14  of  the  Federal  Advisory  Committee  Act  in 
the  Appendix  to  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3151,  3393a, 
4507,  5383,  5384,  8431  of  this  title;  title  10  section  1601; 
title  22  sections  3962,  4154;  title  28  section  995;  title  31 
sections  325,  733;  title  40  section  166b-3b. 

§  5383.  Setting  individual  senior  executive  pay 

ISee  main  edition  for  text  ofia)  to  (d)] 

(e)(1)  This  subsection  applies  to— 

(A)  any  individual  who,  after  serving  at 
least  5  years  of  current  continuous  service  in 
1  or  more  positions  in  the  competitive  service, 
is  appointed,  without  any  break  in  service,  as 
a  career  appointee;  and 

(B)  any  individual  who— 

(i)  holds  a  position  which  is  converted 
from  the  competitive  service  to  a  career  re- 
served position  in  the  Senior  Executive 
Service;  and 

(ii)  as  of  the  conversion  date,  has  at  least 
5  years  of  current  continuous  service  in  1  or 
more  positions  in  the  competitive  service. 

(2)(A)  The  initial  rate  of  pay  for  a  career  ap- 
pointee who  is  appointed  under  the  circum- 
stances described  in  paragraph  (1)(A)  may  not 
be  less  than  the  rate  of  basic  pay  last  payable 
to  that  individual  immediately  before  being  so 
appointed. 

(B)  The  initial  rate  of  pay  for  a  career  ap- 
pointee following  the  position's  conversion  (as 
described  in  paragraph  (1)(B))  may  not  be  less 
than  the  rate  of  basic  pay  last  payable  to  that 
individual  immediately  before  such  position's 
conversion. 

(As  amended  Pub.  L.   101-509,  title  V,   §529 
[title  I,  §  101(b)(7)],  Nov.  5,  1990,  104  Stat.  1427, 


1440;  Pub.  L.  102-175,  §  2,  Dec.  2,  1991,  105  Stat. 
1222.) 

References  in  Text 

Section  5948  of  this  title,  referred  to  in  subsec. 
(b)(1),  was  repealed  effective  Sept.  30,  1989,  by  Pub.  L. 
95-603,  §  3,  Nov.  6,  1978,  92  Stat.  3020,  as  amended. 

Amendments 

1991— Subsec.  (e).  Pub.  L.  102-175  added  subsec.  (e). 

1990--Subsec.  (b)(1).  Pub.  L.  101-509,  which  directed 
that  "5304(j),"  be  struck:  out  after  the  reference  to  sec- 
tion 4507,  could  not  be  executed  because  "5304(j)," 
does  not  appear  in  text. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  3152  of  this 
title;  title  20  section  4709. 

§5384.  Performance  awards  in  the  Senior  Executive 
Service 

ISee  main  edition  for  text  ofia)  and  (5)] 

(c)(1)  Performance  awards  paid  by  any 
agency  under  this  section  shall  be  based  on  rec- 
ommendations by  performance  review  boards 
established  by  such  agency  under  section  4314 
of  this  title. 

(2)  not  *  less  than  a  majority  of  the  members 
of  any  review  board  referred  to  in  paragraph 
(1)  shall  be  career  appointees  whenever  making 
recommendations  under  such  paragraph  with 
respect  to  a  career  appointee.  The  requirement 
of  the  preceding  sentence  shall  not  apply  in 
any  case  in  which  the  Office  of  Personnel  Man- 
agement determines  that  there  exists  an  insuf- 
ficient number  of  career  appointees  available  to 
comply  with  the  requirement. 

ISee  main  edition  for  text  of(d)l 

(As  amended  Pub.  L.  101-136,  title  VI,  §  625(a), 
Nov.  3,  1989,  103  Stat.  822.) 

Amendments 

1989— Subsec.  (c).  Pub.  L.  101-136  designated  exist- 
ing provisions  as  par.  (1)  and  added  par.  (2). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3151,  4314, 
4507.  5383  of  this  title;  title  10  section  1601;  title  22 
section  3965;  title  31  section  733;  title  38  section  7404. 

SUBCHAPTER  IX— SPECIAL 
OCCUPATIONAL  PAY  SYSTEMS 

[Sec.3 

5391.  Definitions.^ 

5392.  Establishment  of  special  occupational  pay 

systems. 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  5361,  5363 
of  this  title. 

§  5391.  Definitions 

For  the  purposes  of  this  subchapter, 
"agency",  "employee",  and  "position"  have  the 
meanings  given  them  by  section  5102. 


*  So  in  original.  Probably  should  be  capitalized. 
2  So  in  original.  Subchapter  analysis  is  also  set  out  preceding 
section  5301  of  this  title. 


Page  203 


TITLE  5— GOVERNMENT  ORGANIZATION  AND  EMPLOYEES 


15403 


(Added  Pub.  L.  101-509,  title  V,  §  529  [title  I, 
§  105(a)(l)3,  Nov.  5,  1990,  104  Stat.  1427,  1447.) 

Effective  Date 

Subchapter  effective  on  such  date  as  the  President 
shall  determine,  but  not  earlier  than  90  days,  and  not 
later  than  180  days,  after  Nov.  5,  1990,  see  section  529 
[title  III,  §  305]  of  Pub.  L.  101-509,  set  out  as  an  Effec- 
tive Date  of  1990  Amendment  note  under  section  5301 
of  this  title. 

§  5392.  Establishment  of  special  occupational  pay  sys- 
tems 

(a)  Authority  under  this  section  may  be  exer- 
cised with  respect  to  any  occupation  or  group 
of  occupations  to  which  subchapter  III  applies 
(or  would  apply  but  for  this  section). 

(b)  Subject  to  subsection  (a),  the  President's 
pay  agent  (as  referred  to  in  section  5304(d)) 
may  establish  one  or  more  special  occupational 
pay  systems  for  any  positions  within  occupa- 
tions or  groups  of  occupations  that  the  pay 
agent  determines,  for  reasons  of  good  adminis- 
tration, should  not  be  classified  imder  chapter 
51  or  subject  to  subchapter  III. 

(c)  In  establishing  special  occupational  pay 
systems,  the  pay  agent  shall— 

(1)  identify  occupations  or  groups  of  occu- 
pations for  which  chapter  51  and  subchapter 
III  do  not  function  adequately; 

(2)  consider  alternative  approaches  for  de- 
termining the  pay  for  employees  in  positions 
in  such  occupations  or  groups  of  occupations; 

(3)  give  thorough  consideration  to  the  views 
of  agencies  employing  such  employees  and 
labor  organizations  representing  such  em- 
ployees, as  well  as  other  interested  parties; 

(4)  publish  a  proposed  plan  for  determining 
the  pay  of  such  employees  in  the  Federal 
Register; 

(5)  conduct  one  or  more  public  hearings; 

(6)  provide  each  House  of  Congress  with  a 
report  at  least  90  days  in  advance  of  the  date 
the  system  is  to  take  effect  setting  forth  the 
details  of  the  proposed  plan;  and 

(7)  not  later  than  30  days  before  the  date 
the  system  is  to  take  effect,  publish  in  the 
Federal  Register  the  details  of  the  final  plan 
for  the  special  occupational  pay  system. 

(d)  A  special  occupational  pay  system  may 
not— 

(1)  provide  for  a  waiver  of  any  law,  rule,  or 
regulation  that  could  not  be  waived  under 
section  4703(c);  or 

(2)  provide  a  rate  of  basic  pay  for  any  em- 
ployee in  excess  of  the  rate  payable  for  level 
V  of  the  Executive  Schedule. 

(e)  Subject  to  subsection  (d)(2),  effective  at 
the  beginning  of  the  first  applicable  pay  period 
commencing  on  or  after  the  first  day  of  the 
month  in  which  an  adjustment  takes  effect 
under  section  5303  in  the  rates  of  pay  under  the 
General  Schedule,  each  rate  of  pay  established 
mider  this  section  shall  be  adjusted  by  such 
amoimt  as  the  Office  considers  appropriate. 

(Added  Pub.  L.  101-509.  title  V,  §  529  [title  I, 
§  105(a)(l)3.  Nov.  5.  1990,  104  Stat.  1427,  1448.) 

References  in  Text 

Level  V  of  the  Executive  Schedule,  referred  to  in 
subsec.  (d)(2),  is  set  out  in  section  5316  of  this  title. 


The  General  Schedule,  referred  to  in  subsec.  (e),  is 
set  out  under  section  5332  of  this  title. 

CHAPTER  54— PERFORMANCE  MANAGEMENT 
AND  RECOGNITION  SYSTEM 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  3372.  4302a, 
4501.  4502,  5302,  5332,  5334,  5335.  5336.  5361.  5362. 
5363.  8473  of  this  title;  title  10  sections  1732, 1733;  title 
49  App.  section  1555. 

§  5401.  Purpose 

Short  Title  of  1991  Amendment 

Pub.  L.  102-22.  §  1.  Mar.  28.  1991.  105  Stat.  71,  pro- 
vided that:  "This  Act  [amending  sections  4302a,  5406, 
and  5410  of  this  title  and  enacting  provisions  set  out  as 
notes  under  sections  4302a  and  5408  of  this  title]  may 
be  cited  as  the  'Performance  Management  and  Recog- 
nition System  Amendments  of  1991'." 

Short  Title  of  1989  Amendment 

Pub.  L.  101-103.  §  1,  Sept.  30. 1989. 103  Stat.  670.  pro- 
vided that:  "This  Act  [amending  sections  4302a,  5404, 
5406,  and  5410  of  this  title,  enacting  provisions  set  out 
as  notes  under  sections  4302a  and  5404  of  this  title, 
and  amending  provisions  set  out  as  a  note  imder  sec- 
tion 8343a  of  this  title]  may  be  cited  as  the  'Perform- 
ance Management  and  Recognition  System  Reauthor- 
ization Act  of  1989'." 

§  5403.  General  pay  increases 

(a)  For  purposes  of  this  section,  a  pay  adjiist- 
ment  period,  in  the  case  of  an  employee  covered 
by  this  chapter,  shall  be  the  period  beginning 
on  the  first  day  of  the  first  pay  period  applica- 
ble to  such  employee  commencing  on  or  after 
the  first  day  of  the  month  in  which  an  adjust- 
ment takes  effect  under  section  5303  of  this 
title  and  ending  at  the  close  of  the  day  before 
the  beginning  of  the  following  pay  adjustment 
period. 

iSee  main  edition  for  text  ofib)  and  (c)] 

(d)  A  full  general  pay  increase  for  any  pay  ad- 
justment period  under  this  section  shall  be  de- 
termined by  multiplying  the  rate  of  basic  pay 
of  the  employee  involved  on  the  day  immedi- 
ately preceding  the  pay  adjustment  period  by 
the  percentage  corresponding  to  the  percentage 
generally  applicable  under  section  5305  ^  of  this 
title  to  positions  not  covered  by  this  chapter 
which  are  in  the  same  grade  as  the  position 
held  by  such  employee. 

ISee  main  edition  for  text  o/(e)] 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I.  §  101(b)(4)(C)],  Nov.  5,  1990,  104  Stat. 
1427,  1439.) 

Amendments 

1990— Subsec.  (a).  Pub,  L.  101-509  substituted  "5303" 
for  "5305". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990.   see   section   529    [title   III.    §305]    of   Pub.   L. 


»  So  in  original.  Probably  should  be  section  "5303". 
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101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 

§  5404.  Merit  increases 

(a)  For  purposes  of  this  section— 

(1)  the  term  ''first  reference  rate",  as  used 
with  respect  to  the  rate  of  basic  pay  of  an  em- 
ployee, means  the  rate  equal  to  the  sum  of— 

(A)  the  minimum  rate  of  basic  pay  provid- 
ed under  section  5332  of  this  title  for  the 
grade  of  the  position  held  by  such  employ- 
ee; and 

(B)  one-third  of  the  difference  between 
the  maximum  rate  of  basic  pay  provided  for 
such  grade  under  such  section  and  the  mini- 
mum rate  of  basic  pay  so  provided; 

(2)  the  term  "second  reference  rate",  as 
used  with  respect  to  the  rate  of  basic  pay  of 
an  employee,  means  the  rate  equal  to  the  sum 
of- 

(A)  the  minimum  rate  of  basic  pay  provid- 
ed imder  section  5332  of  this  title  for  the 
grade  of  the  position  held  by  such  employ- 
ee; and 

(B)  two-thirds  of  the  difference  between 
the  maximum  rate  of  basic  pay  provided  for 
such  grade  under  such  section  and  the  mini- 
mum rate  of  basic  pay  so  provided; 

(3)  the  term  "merit  increase"  means,  with 
respect  to  a  grade,  an  increase  equal  to  one- 
ninth  of  the  difference  between  the  maxi- 
mum rate  of  basic  pay  provided  for  such 
grade  under  section  5332  of  this  title  and  the 
minimum  rate  of  basic  pay  so  provided;  and 

(4)  a  reference  to  the  performance  rating  of 
an  employee  shall,  for  purposes  of  any  in- 
crease which  may  take  effect  under  this  sec- 
tion in  a  year,  be  considered  to  be  a  reference 
to  the  level  of  performance  of  such  employee, 
as  determined  for  the  latest  appraisal  period 
under  section  4302a  of  this  title  (or  an  equiva- 
lent rating  system)  before  the  effective  date 
of  such  increase. 

ISee  main  edition  for  text  o/(b)3 

(c)(1)(A)  If  the  rate  of  basic  pay  of  the  em- 
ployee  does  not  equal  or  exceed  the  first  refer- 
ence rate  on  the  day  before  the  effective  date 
of  an  increase  under  this  section,  and  the  per- 
formance of  such  employee  is  rated  at  the  fully 
successful  level  or  either  of  the  2  levels  above 
the  fully  successful  level,  the  rate  of  basic  pay 
of  the  employee  shall  be  increased  by  an 
amount  equivalent  to  a  merit  increase. 

(B)  If,  on  the  day  before  the  effective  date  of 
an  increase  imder  this  section,  the  rate  of  basic 
pay  of  the  employee  equals  or  exceeds  the  first 
reference  rate  but  does  not  equal  or  exceed  the 
second  reference  rate,  and  the  performance  of 
such  employee  is  rated— 

(i)  at  the  level  2  levels  above  the  fully  suc- 
cessful level,  the  rate  of  basjic  pay  of  the  em- 
ployee shall  be  increased  by  an  amount  equiv- 
alent to  a  merit  increase;  or 

(ii)  at  the  fully  successful  level  or  the  level 
1  level  above  the  fully  successful  level,  the 
rate  of  basic  pay  of  the  employee  shall  be  in- 
creased by  an  amount  equivalent  to  one-half 
of  a  merit  increase. 


(C)  If  the  rate  of  basic  pay  of  the  employee 
equals  or  exceeds  the  second  reference  rate  on 
the  day  before  the  effective  date  of  an  increase 
under  this  section,  and  the  performance  of  such 
employee  is  rated— 

(i)  at  the  level  2  levels  above  the  fully  suc- 
cessful level,  the  rate  of  basic  pay  of  the  em- 
ployee shall  be  increased  by  an  amount  equiv- 
alent to  a  merit  increase; 

(ii)  at  the  level  1  level  above  the  fully  suc- 
cessful level,  the  rate  of  basic  pay  of  the  em- 
ployee shall  be  increased  by  an  amoimt  equiv- 
alent to  one-half  of  a  merit  increase;  or 

(iii)  at  the  fully  successful  level,  the  rate  of 
basic  pay  of  the  employee  shall  be  increased 
by  an  amount  equivalent  to  one-third  of  a 
merit  increase. 

CiSee  main  edition  for  text  of  (2);  (d)l 

(As  amended  Pub.  L.  101-103,  §  3(a),  Sept.  30, 
1989,  103  Stat.  670.) 

Amendments 

1989— Subsec.  (a)(1).  Pub.  L.  101-103,  §  3(a)(1)(A), 
substituted  "first"  for  "applicable". 

Subsec.  (a)(2)  to  (4).  Pub.  L.  101-103,  §  3(a)(1)(B). 
(C),  added  par.  (2)  and  redesignated  former  pars.  (2) 
and  (3)  as  (3)  and  (4),  respectively. 

Subsec.  (c)(1)(A).  Pub.  L.  101-103,  §  3(a)(2)(A).  sub- 
stituted "first"  for  "applicable". 

Subsec.  (c)(1)(B),  (C).  Pub.  L.  101-103,  §  3(a)(2)(B), 
added  subpars.  (B)  and  (C)  and  struck  out  former 
subpar.  (B)  which  read  as  follows:  "If  the  rate  of  basic 
pay  of  the  employee  equals  or  exceeds  the  applicable 
reference  rate  on  the  day  before  the  effective  date  of 
an  increase  under  this  section,  and  the  performance  of 
such  employee  is  rated— 

"(i)  at  the  level  2  levels  above  the  fully  successful 
level,  the  rate  of  basic  pay  of  the  employee  shall  be 
increased  by  an  amount  equivalent  to  a  merit  in- 
crease; 

"(ii)  at  the  level  1  level  above  the  fully  successful 
level,  the  rate  of  basic  pay  of  the  employee  shall  be 
increased  by  an  amoimt  equivalent  to  one-half  of  a 
merit  increase;  or 

"(iii)  at  the  fully  successful  level,  the  rate  of  basic 
pay  of  the  employee  shall  be  increased  by  an 
amount  equivalent  to  one-third  of  a  merit  increase." 

Effective  Date  of  1989  Amendment 

Section  3(b)  of  Pub.  L.  101-103  provided  that:  'The 
amendments  made  by  subsection  (a)  [amending  this 
section]  shall  take  effect  on  October  1,  1989,  and  shall 
apply  with  respect  to  any  pay  increase  which  becomes 
effective  during  the  18-month  period  beginning  on 
that  date." 

§  5405.  Pay  administration 

LSee  main  edition  for  text  of  (a)  to  (e)l 

(f )  In  the  case  of  an  employee  covered  by  this 
chapter  for  whose  position  a  higher  rate  of 
basic  pay  has  been  established  under  section 
5305  of  this  title  (or  corresponding  prior  provi- 
sion of  this  title),  any  reference  in  this  chapter 
to  a  rate  of  basic  pay  provided  under  or  set 
forth  in  section  5332  of  this  title  shall  be 
deemed  to  be  a  reference  to  the  corresponding 
rate  of  basic  pay  established  under  such  section 
5305  (or  corresponding  prior  provision). 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  §  i01(b)(3)(C)3,  Nov.  5,  1990,  104  Stat. 
1427,  1439.) 
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Amendments 

1990— Subsec.  (f).  Pub.  L.  101-509  substituted  "5305 
of  this  title  (or  corresponding  prior  provision  of  this 
title)."  for  "5303  of  this  title."  and  "such  section  5305 
(or  corresponding  prior  provision)"  for  "such  section 
5303". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5. 

1990.  see  section  529  [title  III.  §305]  of  Pub.  L. 
101-509.  set  out  as  a  note  under  section  5301  of  this 
title. 

§  5406.  Performance  awards 

(a)  Any  employee  who  is  covered  by  this 
chapter,  and  whose  performance  for  an  apprais- 
al period  is  rated  imder  section  4302a  (or  an 
equivalent  rating  system)  at  the  fully  successful 
level  or  higher  may  be  paid  a  performance 
award  for  such  period. 

(b)  The  amoimt  of  a  performance  award 
under  this  section  shall  be  determined  by  the 
appropriate  agency  head,  except  that  any  such 
award  shall  not  be  more  than  10  percent  of  the 
employee's  annual  rate  of  basic  pay.  imless  the 
agency  head  determines  that  a  higher  amount 
is  warranted  by  unusually  outstanding  perform- 
ance, in  which  case  an  award  of  not  to  exceed 
20  percent  of  the  employee's  annual  rate  of 
basic  pay  may  be  paid. 

(c)(1)  The  aggregate  amount  of  performance 
awards  paid  under  this  section  by  an  agency 
during  any  fiscal  year  shall  be— 

iSee  main  edition  for  text  of  (A)  and  (B)l 

(2)(A)(i)  The  applicable  minimum  percentage 
for  each  fiscal  year  during  which  this  chapter  is 
in  effect  shall  be  1.15  percent. 

(ii)  The  applicable  maximum  percentage  for 
each  fiscal  year  during  which  this  chapter  is  in 
effect  shall  be  1.5  percent. 

LSee  main  edition  for  text  ofiB);  id)  and  (e)] 

(As  amended  Pub.  L.  101-103.  §  4.  Sept.  30. 1989, 
103  Stat.  671;  Pub.  L.  102-22.  §  2(b).  Mar.  28, 

1991.  105  Stat.  71.) 

Amendments 

1991— Subsecs.  (a),  (b).  Pub.  L.  102-22.  §  2(b)(1), 
added  subsecs.  (a)  and  (b)  and  struck  out  former  sub- 
secs. (a)  and  (b)  which  read  as  foUows: 

"(a)(1)  Any  employee  who  is  covered  by  this  chapter, 
and  whose  performance  for  an  appraisal  period  is 
rated  under  section  4302a  of  this  title  (or  an  equiva- 
lent rating  system)  at  the  level  2  levels  above  the  fully 
successful  level,  shall  be  paid  a  performance  award 
imder  this  section  for  such  period. 

"(2)(A)  The  amount  of  a  performance  award  re- 
ferred to  in  paragraph  (1)  of  this  subsection  shaU  be 
determined  by  the  appropriate  agency  head,  except 
that  any  such  award  shall  be  not  more  than  10  per- 
cent of  the  employee's  annual  rate  of  basic  pay  and, 
effective  after  fiscal  year  1985,  shall  be  not  less  than  2 
percent  of  such  annual  rate. 

"(B)  Notwithstanding  subparagraph  (A)  of  this  para- 
graph, a  performance  award  exceeding  10  percent  but 
not  exceeding  20  percent  of  the  employee's  annual 
rate  of  basic  pay  may  be  paid  if  the  agency  head  deter- 
mines that  such  award  is  warranted  by  unusually  out- 
standing performance. 

"(b)(1)  Any  employee  who  is  covered  by  this  chap- 
ter, and  whose  performance  for  an  appraisal  period  is 


rated  under  section  4302a  of  this  title  (or  an  equiva- 
lent rating  system)  at  the  level  1  level  above  the  fully 
successful  level  or  at  the  fully  successful  level,  may  be 
paid  a  performance  award  imder  this  section  for  such 
period. 

"(2)  The  amount  of  a  performance  award  referred  to 
in  paragraph  (1)  of  this  subsection  shall  be  determined 
by  the  appropriate  agency  head,  except  that  any  such 
award  shall  be  not  more  than  10  percent  of  the  em- 
ployee's annual  rate  of  basic  pay." 

Subsec.  (c)(1).  Pub.  L.  102-22.  §  2(b)(2).  substituted 
"The"  for  "Subject  to  subsections  (a)(2)  and  (b)(2)  of 
this  section,  the". 

Subsec.  (c)(2)(A)(i).  Pub.  L.  102-22.  §  2(b)(3),  amend- 
ed cl.  (i)  generally.  Prior  to  amendment,  cl.  (i)  read  as 
follows:  "The  applicable  minimum  percentage— 
"(I)  shall  be  0.75  percent  for  fiscal  year  1985; 
"(II)  shall,  for  each  of  the  4  fiscal  years  thereafter, 
be  adjusted  incrementally  (by  equal  increments  or 
otherwise)  over  the  percentage  for  the  preceding 
fiscal  year  by  the  appropriate  agency  head  in  accord- 
ance with  regulations  which  the  Office  of  Personnel 
Management  shall  prescribe;  and 

"(III)  shall  be  1.15  percent  for  each  of  fiscal  years 
1989. 1990.  and  1991." 

Subsec.  (c)(3).  Pub.  L.  102-22.  §  2(b)(4).  struck  out 
par.  (3)  which  read  as  follows:  "The  estimate  under 
paragraph  (l)(A)(ii)  for  fiscal  year  1991  shall  not  take 
into  account  any  period  following  March  31  of  that 
year." 

1989— Subsec.  (c)(2)(A)(i)(III).  Pub.  L.  101-103. 
§  4(1),  added  subcl.  (Ill)  and  struck  out  former  subcl. 
(Ill)  which  read  as  follows:  "shall,  as  a  result  of  the 
final  adjustment,  be  increased  to  1.15  percent  for 
fiscal  year  1989." 

Subsec.  (c)(2)(A)(ii).  Pub.  L.  101-103,  §  4(2),  substi- 
tuted "fiscal  year"  for  "of  the  5  fiscal  years". 
Subsec.  (c)(3).  Pub.  L.  101-103,  §  4(3),  added  par.  (3). 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-22  effective  Apr.  1,  1991, 
see  section  2(d)  of  Pub.  L.  102-22,  set  out  as  a  note 
under  section  4302a  of  this  title. 

§  5408.  Report 

Performance  Management  and  Recognition  System 
Review  CoiodiTTEE 

Pub.  L.  102-22.  §  3.  Mar.  28,  1991,  105  Stat.  72,  pro- 
vided for  the  establishment  by  the  Office  of  Personnel 
Management  of  a  Performance  Management  and  Rec- 
ognition System  Review  Committee  to  review  the  Per- 
formance Management  and  Recognition  System  estab- 
lished under  this  chapter  and  advise  the  Office  on  any 
improvements  needed  in  the  system,  with  the  Commit- 
tee to  coordinate  its  efforts  with  those  of  the  Pay-f or- 
Performance  Labor-Management  Committee  and  to 
submit  a  report  with  its  recommendations  to  the  Di- 
rector of  the  Office  on  Nov.  5, 1991,  or  such  other  date 
as  the  Director  might  determine. 

§  5410.  Termination 

This  chapter  and  any  regulations  prescribed 
under  this  chapter  shall  cease  to  be  effective 
after  September  30. 1993. 

(As  amended  Pub.  L.  101-103,  §  2.  Sept.  30, 1989. 
103  Stat.  670;  Pub.  L.  102-22.  §  2(c).  Mar.  28. 
1991. 105  Stat.  71.) 

Amendments 

1991— Pub.  L.  102-22  substituted  "September  30, 
1993"  for  "March  31, 1991". 

1989— Pub.  L.  101-103  substituted  "March  31,  1991" 
for  "September  30, 1989". 
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Effective  Date  of  1991  Abiendbient 

Amendment  by  Pub.  L.  102-22  effective  Apr.  1,  1991, 
see  section  2(d)  of  Pub.  L.  102-22,  set  out  as  a  note 
under  section  4302a  of  this  title. 

CHAPTER  55— PAY  ADMINISTRATION 

SUBCHAPTER  HI-ADVANCEMENT, 
ALLOTMENT,  AND  ASSIGNMENT  OP  PAY 

Sec. 

5524a.      Advance  pasmaents  for  new  appointees. 

Amendments 

1990-Pub.  L.  101-509,  title  V,  §  529  [title  I.  §  107(b)], 
Nov.  5,  1990,  104  Stat.  1427. 1449,  added  item  5524a. 

SUBCHAPTER  I~GENERAL  PROVISIONS 

§  5504.  Biweekly  pay  periods;  computation  of  pay 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5332,  5505  of 
this  title;  title  2  sections  142e,  142f.  142g;  title  20  sec- 
tion 241;  title  38  section  7423;  title  40  sections  166b-ld, 
166b-le. 

§  5509.  Appropriations 

Merit  Systems  Protection  Board  and  Office  of 
Special  Counsel;  Authorization  of  Appropria- 
tions; Restriction  on  Appropriations 

Pub.  L.  101-12,  §  8(a).  (b).  Apr.  10,  1989,  103  Stat.  34, 
provided  that: 

"(a)  Authorization  of  AppROPRiATioNS.—There  are 
authorized  to  be  appropriated,  out  of  any  moneys  in 
the  Treasury  not  otherwise  appropriated— 

'(1)  for  each  of  fiscal  years  1989,  1990,  1991,  1992, 

1993,  and  1994.  such  sums  as  necessary  to  carry  out 

subchapter  I  of  chapter  12  of  title  5,  United  States 

Code  (as  amended  by  this  Act);  and 
"(2)  for  each  of  fiscal  years  1989,  1990,  1991,  and 

1992,  such  sums  as  necessary  to  carry  out  subchapter 

II  of  chapter  12  of  title  5,  United  States  Code  (as 

amended  by  this  Act). 

"(b)  Restriction  Relating  to  Appropriations 
Under  the  Civil  Service  Reform  Act  of  1978.— No 
funds  may  be  appropriated  to  the  Merit  Systems  Pro- 
tection Board  or  the  Office  of  Special  Counsel  pursu- 
ant to  section  903  of  the  Civil  Service  Reform  Act  of 
1978  [Pub.  L.  95-454]  (5  U.S.C.  5509  note)." 

SUBCHAPTER  II-WITHHOLDING  PAY 

§5519.  Crediting  amounts  received  for  certain  Re- 
serve or  National  Guard  service 

References  in  Text 

Section  6323  of  this  title,  referred  to  in  text,  was 
amended  by  Pub.  L.  91-375,  §  6(c)(18)(B),  Aug.  12, 
1970,  84  Stat.  776,  which  repealed  subsec.  (d),  and  Pub. 
L.  96-54,  §  2(a)(40).  Aug.  14,  1979,  93  Stat.  383,  which 
redesignated  subsec.  (c)  as  (d). 

SUBCHAPTER  III— ADVANCEMENT, 
ALLOTMENT,  AND  ASSIGNMENT  OF  PAY 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  5307,  5527 
of  this  title. 

§5523.  Duration  of  payments;  rates;  active  service 
period 

(a)  The  head  of  each  agency  may  provide 
for— 

(1)  the  payment  of  monetary  amounts  cov- 
ering a  period  of  not  more  than  60  days  to  or 


for  the  account  of  each  employee  of  the 
agency  (or,  under  emergency  circumstances 
and  on  a  reimbursable  basis,  an  employee  of 
another  agency)  whose  departure  (or  that  of 
the  employee's  dependents  or  immediate 
family,  as  the  case  may  be)  is  authorized  or 
ordered  under  section  5522(a);  and 

(2)  the  termination  of  payment  of  the  mon- 
etary amounts. 

The  President,  with  respect  to  the  Executive 
agencies,  may  extend  the  60-day  period  for  not 
more  than  120  additional  days  if  he  determines 
that  the  extension  of  the  period  is  in  the  inter- 
est of  the  United  States. 

[See  main  edition  for  text  ofib)  and  (c)] 

(As  amended  Pub.  L.  102-138,  title  I,  §  147(a), 
Oct.  28,  1991,  105  Stat.  669.) 

Amendments 

1991— Subsec.  (a)(1).  Pub.  L.  102-138  substituted 
"agency)  whose  departure  (or  that  of  the  employee's 
dependents  or  immediate  family,  as  the  case  may  be) 
is  authorized  or  ordered  under  section  5522(a);  and" 
for  "agency)— 

"(A)  whose  departure  is  authorized  or  ordered 
under  section  5522(a)  of  this  title;  and 

"(B)  who  is  prevented,  by  circumstances  beyond 
his  control  and  beyond  the  control  of  the  Govern- 
ment of  the  United  States  or  the  government  of  the 
District  of  Columbia,  or  both,  as  the  case  may  be, 
from  performing  the  duties  of  the  position  which  he 
held  immediately  before  issuance  of  the  departure 
order;  and". 

§  5524a.  Advance  payments  for  new  appointees 

(a)  The  head  of  each  agency  may  provide  for 
the  advance  pajonent  of  basic  pay,  covering  not 
more  than  2  pay  periods,  to  any  individual  who 
is  newly  appointed  to  a  position  in  the  agency. 

(b)(1)  Subject  to  adjustment  of  the  account 
of  an  employee  under  paragraph  (2)  and  other 
applicable  statutes,  the  advance  payment  of 
basic  pay  shall  be  made,  under  agency  proce- 
dures governing  advance  payments  under  this 
section,  at  the  initial  rate  of  basic  pay  to  be 
payable  to  the  employee  upon  the  commence- 
ment of  service  in  the  position  to  which  ap- 
pointed. 

(2)  The  head  of  each  agency  shall  provide 
for— 

(A)  the  review  of  the  account  of  each  em- 
ployee of  the  agency  in  receipt  of  any  pay- 
ment under  this  section;  and 

(B)  the  adjustment  of  the  amount  of  any 
such  payment  on  the  basis  of  the  rate  of  basic 
pay  to  which  the  employee  would  have  been 
entitled  under  applicable  statute  other  than 
this  section  for  the  respective  periods  covered 
by  the  payments,  if  the  employee  had  per- 
formed active  service  imder  the  terms  of  such 
employee's  appointment  during  each  period 
in  the  position  to  which  appointed. 

(c)  An  advance  pajonent  imder  this  section  is 
recoverable  by  the  Government  of  the  United 
States  or  the  government  of  the  District  of  Co- 
lumbia, as  the  case  may  be,  from  the  employee 
or  such  employee's  estate  by— 

(1)  setoff  against  accrued  pay,  amount  of 

retirement  credit,  or  other  amount  due  to  the 
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employee    from    the    Govermnent    of    the 
United  States  or  the  govenmient  of  the  Dis- 
trict of  Columbia;  and 
(2)  such  other  method  as  is  provided  by  law. 

The  head  of  the  agency  concerned  may  waive 
in  whole  or  in  part  a  right  of  recovery  of  an  ad- 
vance payment  imder  this  section  if  it  is  shown 
that  the  recovery  would  be  against  equity  and 
good  conscience  or  against  the  public  interest. 

(Added  Pub.  L.  101-509.  title  V.  §  529  [title  I, 
§  107(a)].  Nov.  5,  1990.  104  Stat.  1427.  1449.) 

EPFEcnvE  Date 

Section  effective  on  such  date  as  the  President  shall 
determine,  but  not  earlier  than  90  days,  and  not  later 
than  180  days,  after  Nov.  5,  1990.  see  section  529  [title 
III.  §  305]  of  Pub.  L.  101-509.  set  out  as  an  Effective 
Date  of  1990  Amendment  note  imder  section  5301  of 
this  title. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  38  section  7410. 

§  5527.  Regulations 

Ex.  Orb.  No.  10982.  Administration  of  Provisions  of 
Chapter 

Ex.  Ord.  No.  10982.  Dec.  25.  1961.  27  P.R.  3.  as 
amended  by  Ex.  Ord.  No.  12107.  Dec.  28.  1978.  44  P.R. 
1055;  Ex.  Ord.  No.  12748,  Feb.  1.  1991,  56  F.R.  4521, 
provided: 

iSee  main  edition  for  text  of  first  par..  Sec.  i] 

Sec.  2.  ISee  main  edition  for  text  of  (a)l 
(b)  The  Office  of  Personnel  Management  is  hereby 
designated  and  empowered  to  perform  the  fimctions 
conferred  upon  the  President  by  the  provisions  of  sec- 
tion 5527  of  title  5,  United  States  Code,  with  respect  to 
allotments  and  assignments  authorized  by  section  5525 
of  title  5,  United  States  Code,  and  advance  payments 
to  new  appointees  authorized  by  section  5524a  of  title 
5,  United  States  Code,  as  added  by  section  107(a)  of 
the  Federal  Employees  Pay  Comparability  Act  of  1990, 
as  incorporated  in  section  529  of  Public  Law  101-509. 

iSee  main  edition  for  text  of  Sees.  3  and  41 

SUBCHAPTER  IV-DUAL  PAY  AND  DUAL 
EMPLOYMENT 

§  5531.  Definitions 

For  the  purpose  of  sections  5532  and  5533  of 
this  title— 

iSee  main  edition  for  text  of  (1)1 

(2)  "position"  means  a  civilian  office  or  po- 
sition (including  a  temporary,  part-time,  or 
intermittent  position),  appointive  or  elective, 
in  the  legislative,  executive,  or  judicial  branch 
of  the  Grovemment  of  the  United  States  (in- 
cluding a  Grovemment  corporation  and  a  non- 
appropriated fimd  instnunentality  under  the 
jurisdiction  of  the  armed  forces)  or  in  the 
government  of  the  District  of  Columbia; 

(3)  "retired  or  retainer  pay"  means  retired 
pay,  as  defined  in  section  8311(3)  of  this  title, 
determined  without  regard  to  subparagraphs 
(B)  through  (D)  of  such  section  8311(3); 
except  that  such  term  does  not  include  an  an- 
nuity payable  to  an  eligible  beneficiary  of  a 
member  or  former  member  of  a  uniformed 
service  under  chapter  73  of  title  10; 

(4)  "agency  in  the  legislative  branch"  means 
the  General  Accounting  Office,  the  Govern- 


ment Printing  Office,  the  Library  of  Con- 
gress, the  Office  of  Technology  Assessment, 
the  Office  of  the  Architect  of  the  Capitol,  the 
United  States  Botanic  Garden,  and  the  Con- 
gressional Budget  Office; 

(5)  "employee  of  the  House  of  Representa- 
tives" means  a  congressional  employee  whose 
pay  is  disbursed  by  the  Clerk  of  the  House  of 
Representatives; 

(6)  "employee  of  the  Senate"  means  a  con- 
gressional employee  whose  pay  is  disbursed 
by  the  Secretary  of  the  Senate;  and 

(7)  "congressional  employee"  has  the  mean- 
ing given  that  term  by  section  2107  of  this 
title,  excluding  an  employee  of  an  agency  in 
the  legislative  branch. 

(As  amended  Pub.  L.  102-190,  div.  A.  title  VI, 
§  655(a)(2),  Dec.  5,  1991, 105  Stat.  1391.) 

Amendbcents 

1991— Pars.  (4)  to  (7).  Pub.  L.  102-190  added  pars.  (4) 
to  (7). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8344,  8468  of 
this  title. 

§  5532.  Employineiit  of  retired  members  of  the  uni- 
formed services;  reduction  in  retired  or  retainer 
pay 

ISee  main  edition  for  text  of  (a)  to  (c)3 

(d)  The  reduction  in  retired  or  retainer  pay 
required  by  this  section  does  not  apply  to  a 
member  or  former  member  of  a  imif ormed  serv- 
ice who  is  receiving  retired  or  retainer  pay— 
(1)  whose  retired  or  retainer  pay  is  comput- 
ed, in  whole  or  in  part,  based  on  disability— 

EiSee  main  edition  for  text  of(A)l 

(B)  caused  by  an  instrumentality  of  war 
and  incurred  in  line  of  duty  during  a  period 
of  war  as  defined  by  sections  101  and  1101 
of  title  38;  or 

ISee  main  edition  for  text  of  (2)1 

The  exemption  from  reduction  in  retired  or  re- 
tainer pay  under  paragraph  (2)  of  this  subsec- 
tion does  not  apply  longer  than— 

ISee  main  edition  for  text  of(i)  and  (ii);  (e)  and 
(/)] 

(g)(1)  The  Director  of  the  Office  of  Personnel 
Management  may,  at  the  request  of  the  head  of 
an  Executive  agency— 

(A)  waive  the  application  of  the  preceding 
provisions  of  this  section  on  a  case-by-case 
basis  for  employees  in  positions  for  which 
there  is  exceptional  difficulty  in  recruiting  or 
retaining  a  qualified  employee;  or 

(B)  grant  authority  to  the  head  of  such 
agency  to  waive  the  application  of  the  preced- 
ing provisions  of  this  section,  on  a  case-by- 
case  basis,  for  an  employee  serving  on  a  tem- 
porary basis,  but  only  if,  and  for  so  long  as, 
the  authority  is  necessary  due  to  an  emergen- 
cy involving  a  direct  threat  to  life  or  property 
or  other  unusual  circumstances. 
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(2)  The  Office  shall  prescribe  regiQations  for 
the  exercise  of  any  authority  under  this  subsec- 
tion,  including  criteria  for  any  exercise  of  au- 
thority and  procedures  for  terminating  a  dele- 
gation of  authority  under  paragraph  (1)(B). 

(h)(1)  If  warranted  by  circumstances  de- 
scribed in  subsection  (g)(1)(A)  or  (B)  (as  appli- 
cable), the  Director  of  the  Administrative 
Office  of  the  United  States  Courts  shall,  with 
respect  to  an  employee  in  the  judicial  branch, 
have  the  same  waiver  authority  as  would  be 
available  to  the  Director  of  the  Office  of  Per- 
sonnel Management,  or  a  duly  authorized 
agency  head,  under  subsection  (g)  with  respect 
to  an  employee  of  an  Executive  agency. 

(2)  Authority  under  this  subsection  m&y  not 
be  exercised  with  respect  to  a  justice  or  Jud^e 
of  the  United  States,  as  defined  in  section  451 
of  title  28. 

(i)(l)  If  warranted  by  circimistances  described 
in  subsection  (g)(1)(A)  or  (B)  (as  applica)^le>.  «ui 
official  or  committee  dei^i^iated  in  pi^ftp^i^}^ 
(2)  shall,  with  respect  to  the  employee  fsj^^- 
tied  in  the  applicable  subparagraph  of  spcK 
paragraph,  have  the  same  waiver  authcar^  z^ 
would  be  available  to  the  Director  of  the  Olft^ 
of  Personnel  Manag^nent,  or  a  duly  sx^th^mi 
agency  head,  under  subsection  (g)  with  resi^el 
to  an  employee  of  an  Executive  agency. 

(2)  Authority  under  this  subsection  may  be 
exercised— 

(A)  with  respect  to  an  employee  of  lun 
agency  in  the  legislative  branch,  by  the  hestd 
of  such  agency; 

(B)  with  respect  to  an  employee  of  the 
House  of  Representatives,  by  the  Spei^er  of 
the  House  of  Representatives;  and 

(C)  with  respect  to  an  employee  of  the 
Senate,  by  the  Committee  on  Rules  a^d  Ad- 
ministration of  the  Senate. 

(3)  Any  exercise  of  authority  under  this  sub- 
section shall  be  in  conformance  with  siich  writ- 
ten policies  and  procedures  as  the  agency  head, 
the  Speaker  of  the  House  of  Representatives, 
or  the  Committee  on  Rules  and  Administration 
of  the  Senate  (as  applicable)  shall  prescribe, 
consistent  with  the  provisions  of  this  siil^sec- 

tiOR, 

(j)  For  the  purpose  of  subsections  (g)  through 
(i),  "Executive  atgency"  shall  not  include  the 
General  Accounting  Office. 

(As  amended  Pub.  L.  101-509,  title  V,  §  &20 
[title  I,  §  108(a)],  Nov.  5,  1990,  104  Stat.  1427, 
1449;  Pub.  K  101-510,  div.  A,  title  XII, 
§  1206(j)(l),  Nov.  5,  1990,  104  Stat.  1663;  Pub.  L. 
102-83,  §  5(c)(2),  Aug.  6,  1991,  105  Stat.  406; 
Pub.  L.  102-190,  div.  A,  title  VI,  §  655(a)(1),  Dec. 
5,  1991,  105  Stat.  1390.) 

AlidENDMENTS 

1991— Subsec.  (d)(1)(B).  Pub.  L.  102-83  substituted 
reference  to  section  1101  of  title  38  for  reference  to 
section  301  of  title  38. 

Subsecs.  (h)  to  (j).  Pub.  L.  102-190  added  subsecs.  (h) 
to  (j). 

1990— Subsec.  (g).  Pub.  L.  101-509  and  Pub.  L. 
101-510  amended  section  identically,  adding  subsec. 
(g).  See  Effective  and  Termination  Dates  of  1990 
Amendments  note  below. 


Effective  and  Termination  Dates  of  1990 
Amendments 

Section  1206(j)(4)  of  Pub.  L.  101-510  provided  that: 

"(A)  Unless  sections  5532(g).  8344(i),  and  8468(f)  of 
title  5,  United  States  Code,  as  added  by  tliis  subsec- 
tion, do  not  take  effect  as  provided  in  subparagraph 
(3),  such  sections  shall  cease  to  be  in  effect  on  the  ear- 
lier of  October  1, 1992,  or  tHe  date  of  the  enactment  of 
the  Fedend  Employees  Pay  Comparability  Act  of  1990 
[Nov.  5,  1990}. 

"(B)  Sectkms  5532(g),  8344(i),  and  8468(f)  of  title  5, 
United  States  Code,  as  added  by  this  subsection,  shall 
not  tske  effect  if  the  Federal  Employees  Pay  Compa- 
rability Act  of  1990  CPub.  L.  101-509]  is  enacted  before 
the  date  of  the  enactment  of  this  Act  [Nov.  5,  19903." 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  ^all  determine,  but  not  earlier 
than  90  (kkys,  and  nat  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §305}  of  Pub.  L. 
101-509,  set  <nit  as  an  Effective  Date  of  1990  Anaend- 
ment  note  under  section  5301  of  this  title. 

AwFNtJAL  Report  to  Congress 

S«^0n  Q^d)  of  Piria,  L.  102-190  provided  that: 
**<!)  For  llie  purp(»e  of  this  subsection,  the  term 
'ageiicy  in  ^He  legislative  ^raneh'  has  the  mea^^ 
0r^n  sucb  t^ftift  by  i$ec^^  5531(4)  of  title  5.  United 
S&ates  OQuie,  as  ^^lend^  by  subsection  (a). 

"(2)  Each  agency  in  the  legislative  branch  shall 
submit  t^  the  Spea^teir  c^  the  Ifouse  of  Representa- 
tives a2id  the  Committee  on  Rules  and  Admiz^istration 
of  the  Seiiate,  for  each  cakandar  year,  a  written  report 
on  how  smy  authority  n^tde  avaMable  as  a  result  of  the 
eimetment  of  this  section  tiPnen<Mi%  this  section  and 
sections  5531,  8344,  and  S%6$^  this^  title}  was  used  by 
^K^  aten^  duFli^  the  {i^^^lod  covered  by  such  report. 
*'(3>  A  rismri  imder  tbiisti^bac^tlcin— 

'*iA)  s^bUl  hielude  the  Dti^ater  of  instances  in 
whlc^  each  type  of  aat^ority  was  exercised,  the  cir- 
ct^astiuices  iustifsring  the  exerc^e  of  authority,  and, 
unless  previously  sobttltted,  a  description  of  the 
pollotes  ahd  proce<toes  gov^mitig  each  type  of  au- 
thority exercised;  aiid 

''(B)  shall  be  sulnaltted  not  later  than  30  days 
after  the  elid  ol  the  cideZKlar  year  to  which  it  re- 
lates." 

^ser^ON  Referred  to  in  Other  Sections 

This  section  is  referred  to  In  sections  5531,  8116, 
8339,  ^44  erf  this  title;  title  10  section  2113;  title  20 
section  4312;  title  22  sections  2584,  4048;  title  24  sec- 
tion 417J  t^le  2a  secticm  371;  title  38  section  7428;  title 
$9  seetk^  410^  title  42  section  2038. 

§  5533.  Iha^  pvy  from  more  thaft^  one  position;  limita- 
tioni^  aie^l^ions 

Increase  in  Compensation  of  Individuals  Wbose 
Pav  is  Disbursed  by  Secretary  of  Senate 

1992— The  figure  "$10,540"  in  subsec.  (c)(1)  of  this 
section  to  be  deemed  to  refer,  effective  Jan.  1,  1992,  to 
the  figure  "$20,987",  see  secticm  9  of  Salary  Directive 
of  Presidwit  pro  tempore  of  the  Senate,  Dec.  18,  1991, 
set  out  as  a  note  under  section  60a-l  of  Title  2,  The 
Congress. 

1991— The  figure  "$10,540"  in  subsec.  (c)(1)  of  this 
section  to  be  deemed  to  refer,  effective  Jan.  1,  1991,  to 
the  figure  "$20,141",  see  section  9  of  Salary  Directive 
of  President  pro  tempore  of  the  Senate,  Dec.  20,  1990, 
formerly  set  out  as  a  note  under  section  60a- 1  of 
Title  2. 

1990— The  figure  "$10,540"  in  subsec.  (c)(1)  of  this 
section  to  be  deemed  to  refer,  effective  Jan.  1,  1990,  to 
the  figure  "$19,347",  see  section  9  of  Salary  Directive 
of  President  pro  tempore  of  the  Senate,  Dec.  21,  1989, 
formerly  set  out  as  a  note  under  section  60a- 1  of 
Title  2. 
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§  5536.  Extra  pay  for  extra  services  prohibited 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5942a  of  this 
title;  title  22  sections  3971,  4085;  title  39  section  1001; 
title  50  section  403e-l. 

§  5537.  Fees  for  jury  and  witness  service 

Change  of  Name 

Reference  to  United  States  magistrate  or  to  magis- 
trate deemed  to  refer  to  United  States  magistrate 
judge  pursuant  to  section  321  of  Pub.  L.  101-650,  set 
out  as  a  note  under  section  631  of  Title  28,  Judiciary 
and  Judicial  Procedure. 

SUBCHAPTER  V— PREMIUM  PAY 
Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  5304,  5926 
of  this  title;  title  22  section  3972. 

§  5541.  Definitions 

For  the  purpose  of  this  subchapter— 

[See  main  edition  for  text  of  i  1)1 

(2)  "employee"  means— 

LSee  main  edition  for  text  of  (A)  to  (O] 

but  does  not  include— 

iSee  main  edition  for  text  ofii)  to  (in)] 

(iv)  a  member  of— 

(I)  the  Metropolitan  Police  or  the  Fire 
Department  of  the  District  of  Columbia; 
or 

(ID  a  member  of  the  United  States 
Secret  Service  Uniformed  Division,  a 
member  of  the  United  States  Park  Police, 
other  than  for  purposes  of  section^ 
5545(a)  and  5546; 

iSee  main  edition  for  text  ofiv)  to  (xvii)l 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  IV,  §  411(a)],  Nov.  5,  1990,  104  Stat.  1427, 
1469.) 

Amendments 

1990-Par.  (2)(iv).  Pub.  L.  101-509  amended  cl.  (iv) 
generally.  Prior  to  amendment,  cl.  (iv)  read  as  follows: 
"a  member  of  the  Metropolitan  Police,  the  Fire  De- 
partment of  the  District  of  Columbia,  the  United 
States  Park  Police,  or  the  Executive  Protective  Serv- 
ice;*'. 

Effective  Date  of  1990  Amendment 

Section  529  [title  IV.  §  411(b)]  of  Pub.  L.  101-509 
provided  that:  "The  amendment  made  by  this  section 
[amending  this  section]  shall  be  effective  on  January 
1. 1992." 

Payment  of  Bonuses  for  Foreign  Language 
Capabilities 

Pub.  L.  100-690,  title  VI,  §  6401,  Nov.  18,  1988,  102 
Stat.  4370,  as  amended  by  Pub.  L.  101-509,  title  V, 
§  529  [title  IV,  §  408(c)],  Nov.  5,  1990,  104  Stat.  1427, 
1468,  provided  that: 

"(a)  In  GENERAL.~Notwithstanding  any  other  provi- 
sion of  law,  the  Drug  Enforcement  Administration  and 
the  Federal  Bureau  of  Investigation  are  authorized  on 


^  So  in  original.  Probably  should  be  "sections" 


and  after  October  1,  1988,  to  pay  bonuses  up  to  25  per- 
cent of  base  pay  to  employees  of  the  Drug  Enforce- 
ment Administration  and  the  Federal  Bureau  of  Inves- 
tigation who  possess  and  mal^e  substantial  use  of  one 
or  more  languages,  other  than  English,  in  the  per- 
formance of  their  official  duties.  The  Administrator  of 
the  Drug  Enforcement  Administration  and  the  Direc- 
tor of  the  Federal  Bureau  of  Investigation  shall  devel- 
op such  policies  as  necessary  to  implement  the  pay- 
ment of  these  bonuses. 

"(b)  Limitation.— The  provisions  of  this  section 
shall  apply  only  to  an  employee  who  has  received  a 
bonus  under  this  section  before  January  1,  1992.  The 
provisions  of  subchapter  III  of  chapter  45  of  title  5, 
United  States  Code,  shall  apply  to  any  employee  who 
would  otherwise  be  eligible  to  receive  a  bonus  under 
this  section,  on  and  after  such  date." 

§  5542.  Overtime  rates;  computation 

(a)  For  full-time,  part-time  and  intermittent 
tours  of  duty,  hours  of  work  officially  ordered 
or  approved  in  excess  of  40  hours  in  an  adminis- 
trative workweek,  or  (with  the  exception  of  an 
employee  engaged  in  professional  or  technical 
engineering  or  scientific  activities  for  whom  the 
first  40  hours  of  duty  in  an  administrative 
workweek  is  the  basic  workweek  and  an  em- 
ployee whose  basic  pay  exceeds  the  minimum 
rate  for  GS-10  (including  any  applicable  locali- 
ty-based comparability  payment  under  section 
5304  or  similar  provision  of  law  and  any  appli- 
cable special  rate  of  pay  under  section  5305  or 
similar  provision  of  law)  for  whom  the  first  40 
hours  of  duty  in  an  administrative  workweek  is 
the  basic  workweek)  in  excess  of  8  hours  in  a 
day,  performed  by  an  employee  are  overtime 
work  and  shall  be  paid  for,  except  as  otherwise 
provided  by  this  subchapter,  at  the  following 
rates: 

(1)  For  an  employee  whose  basic  pay  is  at  a 
rate  which  does  not  exceed  the  minimum  rate 
of  basic  pay  for  GS-10  (including  any  applica- 
ble locality-based  comparability  payment 
under  section  5304  or  similar  provision  of  law 
and  any  applicable  special  rate  of  pay  under 
section  5305  or  similar  provision  of  law),  the 
overtime  hourly  rate  of  pay  is  an  amount 
equal  to  one  and  one-half  times  the  hourly 
rate  of  basic  pay  of  the  employee,  and  all  that 
amount  is  premium  pay. 

(2)  For  an  employee  whose  basic  pay  is  at  a 
rate  which  exceeds  the  minimum  rate  of  basic 
pay  for  GS-10  (including  any  applicable  local- 
ity-based comparability  payment  under  sec- 
tion 5304  or  similar  provision  of  law  and  any 
applicable  special  rate  of  pay  under  section 
5305  or  similar  provision  of  law),  the  overtime 
hourly  rate  of  pay  is  an  amount  equal  to  one 
and  one-half  times  the  hourly  rate  of  the 
minimum  rate  of  basic  pay  for  GS-10  (includ- 
ing any  applicable  locality-based  comparabil- 
ity pajnnent  under  section  5304  or  similar  pro- 
vision of  law  and  any  applicable  special  rate 
of  pay  under  section  5305  or  similar  provision 
of  law),  and  all  that  amount  is  premium  pay. 

LSee  main  edition  for  text  of  (3)1 

(4)  Notwithstanding  paragraph  (2)  of  this 
subsection,  for  an  employee  who  is  a  law  en- 
forcement officer  (within  the  meaning  of  sec- 
tion 8331(20)  or  8401(17)),  and  whose  basic 
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pay  is  at  a  rate  which  exceeds  the  minimum 
rate  of  basic  pay  for  GS-10  (including  any  ap- 
plicable locality-based  comparability  payment 
under  section  5304  or  similar  provision  of  law 
and  any  applicable  special  rate  of  pay  under 
section  5305  or  similar  provision  of  law),  the 
overtime  hourly  rate  of  pay  is  an  amount 
equal  to  the  greater  of — 

(A)  one  and  one-half  times  the  minimum 
hourly  rate  of  basic  pay  for  GS-10  (includ- 
ing any  applicable  locality-based  compara- 
bility payment  imder  section  5304  or  similar 
provision  of  law  and  any  applicable  special 
rate  of  pay  imder  section  5305  or  similar 
provision  of  law);  or 

(B)  the  hourly  rate  of  basic  pay  of  the 
employee, 

and  all  that  amount  is  premium  pay. 
iSee  main  edition  for  text  of(b)1 

(c)  Subsection  (a)  shall  not  apply  to  an  em- 
ployee who  is  subject  to  the  overtime  pay  provi- 
sions of  section  7  of  the  Pair  labor  ^  Standards 
Act  of  1938.  In  the  case  of  an  employee  who 
would,  were  it  not  for  the  preceding  sentence, 
be  subject  to  this  section,  hours  of  work  in 
excess  of  8  hours  in  a  day  shall  be  deemed  to  be 
overtime  hours  for  the  purposes  of  such  section 
7  and  hours  in  a  paid  nonwork  status  shall  be 
deemed  to  be  hours  of  work. 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  §  101(b)(3)(E),  title  II,  §  210(1),  title  IV, 
1410(a)],  Nov.  5,  1990,  104  Stat.  1427,  1439, 
1460,  1468.) 

References  in  Text 

GS-10  and  GS-14,  referred  to  in  subsec.  (a),  are  con- 
tained in  the  General  Schedule  which  is  set  out  under 
section  5332  of  this  title. 

Section  7  of  the  Pair  Labor  Standards  Act  of  1938, 
referred  to  in  subsec.  (c),  is  classified  to  section  207  of 
Title  29.  Labor. 

AlfENDMENTS 

1990~Subsec.  (a).  Pub.  L.  101-509.  §529  [title  I. 
§  101(b)(3)(E)],  inserted  "(including  any  applicable  lo- 
cality-based comparability  payment  imder  section  5304 
or  similar  provision  of  law  and  any  applicable  special 
rate  of  pay  under  section  5305  or  similar  provision  of 
law)"  after  "GS-10"  wherever  appearing. 

Subsec.  (a)(4).  Pub.  L.  101-509.  §529  [title  IV, 
§  410(a)].  added  par.  (4). 

Subsec.  (c).  Pub.  L.  101-509.  §  529  [title  II.  §  210(1)], 
added  subsec.  (c). 

Effective  Date  of  1990  Amendment 

Amendment  by  section  529  [title  I,  §  101(b)(3)(E), 
title  II.  §  210(1)]  of  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5. 
1990.  see  section  529  [title  III.  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 

§  5543.  Compensatory  time  off 

(a)  The  head  of  an  agency  may— 

(1)  on  request  of  an  employee,  grant  the 
employee  compensatory  time  off  from  his 
scheduled  tour  of  duty  instead  of  payment 
under  section  5542  or  section  7  of  the  Pair 


» So  in  original.  Probably  should  be  capitalized. 


Labor  Standards  Act  of  1938  for  an  equal 
amount  of  time  spent  in  irregular  or  occasion- 
al overtime  work;  and 

(2)  provide  that  an  employee  whose  rate  of 
basic  pay  is  in  excess  of  the  maximum  rate  of 
basic  pay  for  GS-10  (including  any  applicable 
locality-based  comparability  payment  under 
section  5304  or  similar  provision  of  law  and 
any  applicable  special  rate  of  pay  imder  sec- 
tion 5305  or  similar  provision  of  law)  shall  be 
granted  compensatory  time  off  from  his 
scheduled  tour  of  duty  equal  to  the  amount 
of  time  spent  in  irregular  or  occasional  over- 
time work  instead  of  being  paid  for  that  work 
under  section  5542  of  this  title. 

iSee  main  edition  for  text  o/(&)3 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  §  101(b)(3)(E),  title  II,  §  210(2)1,  Nov.  5, 
1990,  104  Stat.  1427,  1439,  1460.) 

References  in  Text 

Section  7  of  the  Fair  Labor  Standards  Act  of  1938, 
referred  to  in  subsec.  (a)(1),  is  classified  to  section  207 
of  Title  29.  Labor. 

GS-10,  referred  to  in  subsec.  (a)(2),  is  contained  in 
the  General  Schedule  which  is  set  out  under  section 
5332  of  this  title. 

Amendments 

1990— Subsec.  (a)(1).  Pub.  L.  101-509,  §  529  [title  II, 
§  210(2)],  inserted  "under  section  5542  or  section  7  of 
the  Fair  Labor  Standards  Act  of  1938"  after  "pay- 
ment". 

Subsec.  (a)(2).  Pub.  L.  101-509,  §529  [title  I, 
§  101(b)(3)(E)],  inserted  "(including  any  applicable  lo- 
cality-based comparability  payment  under  section  5304 
or  similar  provision  of  law  and  any  applicable  special 
rate  of  pay  und^  section  5305  or  similar  provision  of 
law)"  after  "GS-10". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5. 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  imder  section  5301  of  this 
title. 

§  5544.  Wage-board  overtime  and  Sunday  rates;  com- 
putation 

(a)  An  employee  whose  pay  is  fixed  and  ad- 
justed from  time  to  time  in  accordance  with 
prevailing  rates  imder  section  5343  or  5349  of 
this  title,  or  by  a  wage  board  or  similar  adminis- 
trative authority  serving  the  same  purpose,  is 
entitled  to  overtime  pay  for  overtime  work  in 
excess  of  8  hours  a  day  or  40  hours  a  week. 
However,  an  employee  subject  to  this  subsec- 
tion who  regularly  is  required  to  remain  at  or 
within  the  confines  of  his  post  of  duty  in  excess 
of  8  hours  a  day  in  a  standby  or  on-call  status  is 
entitled  to  overtime  pay  only  for  hours  of  duty, 
exclusive  of  eating  and  sleeping  time,  in  excess 
of  40  a  week.  The  overtime  hourly  rate  of  pay  is 
computed  as  follows: 

ISee  main  edition  for  text  ofiDto  (3)1 

An  employee  subject  to  this  subsection  whose 
regular  work  schedule  includes  an  8-hour 
period  of  service  a  part  of  which  is  on  Simday  is 
entitled  to  additional  pay  at  the  rate  of  25  per- 


Page  211 


TITLE  5--GOVERNMENT  ORGANIZATION  AND  EMPLOYEES 


§5545 


cent  of  his  hourly  rate  of  basic  pay  for  each 
hour  of  work  performed  during  that  8-hour 
period  of  service.  Time  spent  in  a  travel  status 
away  from  the  official  duty  station  of  an  em- 
ployee subject  to  this  subsection  is  not  hours  of 
work  unless  the  travel  (i)  involves  the  perform- 
ance of  work  while  traveling,  (ii)  is  incident  to 
travel  that  involves  the  performance  of  work 
while  traveling,  (iii)  is  carried  out  imder  ardu- 
ous conditions,  or  (iv)  results  from  an  event 
which  could  not  be  scheduled  or  controlled  ad- 
ministratively. This  section,  other  than  the 
sixth  sentence,  shall  not  be  applicable  to  an  em- 
ployee who  is  subject  to  the  overtime  pay  provi- 
sions of  section  7  of  the  Pair  Labor  Standards 
Act  of  1938.  In  the  case  of  an  employee  who 
would,  were  it  not  for  the  preceding  sentence, 
be  subject  to  this  section,  hours  of  work  in 
excess  of  8  hours  in  a  day  shall  be  deemed  to  be 
overtime  hours  for  the  purposes  of  such  section 
7  and  hours  in  a  paid  nonwork  status  shall  be 
deemed  to  be  hours  of  work. 

iSee  main  edition  for  text  o/(6)] 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  II,  §  210(3)],  Nov.  5,  1990,  104  Stat.  1427, 
1460.) 

References  in  Text 

Section  7  of  the  Fair  Labor  Standards  Act  of  1938, 
referred  to  in  subsec.  (a),  is  classified  to  section  207  of 
Title  29,  Labor. 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-509  inserted  at  end 
"This  section,  other  than  the  sixth  sentence,  shall  not 
be  applicable  to  an  employee  who  is  subject  to  the 
overtime  pay  provisions  of  section  7  of  the  Pair  Labor 
Standards  Act  of  1938.  In  the  case  of  an  employee  who 
would,  were  it  not  for  the  preceding  sentence,  be  sub- 
ject to  this  section,  hours  of  work  in  excess  of  8  hours 
in  a  day  shall  be  deemed  to  be  overtime  hours  for  the 
purposes  of  such  section  7  and  hours  in  a  paid  non- 
work  status  shaU  be  deemed  to  be  hours  of  work." 

Effective  Date  of  1990  AMENBioarr 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 

§5545.  Night,  standby,  irregular,  and  hazardous  duty 
differential 

iSee  main  edition  for  text  of  (a)  and  (6)] 

(c)  The  head  of  an  agency,  with  the  approval 
of  the  Office  of  Personnel  Management,  may 
provide  that— 

(1)  an  employee  in  a  position  requiring  him 
regularly  to  remain  at,  or  within  the  confines 
of,  his  station  during  longer  than  ordinary  pe- 
riods of  duty,  a  substantial  part  of  which  con- 
sists of  remaining  in  a  standby  status  rather 
than  performing  work,  shall  receive  premium 
pay  for  this  duty  on  an  annual  basis  instead 
of  premium  pay  provided  by  other  provisions 
of  this  subchapter,  except  for  irregular,  un- 
scheduled overtime  duty  in  excess  of  his  regu- 
larly scheduled  weekly  tour.  Premixun  pay 
imder  this  paragraph  is  determined  as  an  ap- 
propriate percentage,  not  in  excess  of  25  per- 


cent, of  such  part  of  the  rate  of  basic  pay  for 
the  position  as  does  not  exceed  the  minimum 
rate  of  basic  pay  for  GS-10  (including  any  ap- 
plicable locality-based  comparability  payment 
under  section  5304  or  similar  provision  of  law 
and  any  applicable  special  rate  of  pay  under 
section  5305  or  similar  provision  of  law)  (or, 
for  a  position  described  in  section  5542(a)(3) 
of  this  title,  of  the  basic  pay  of  the  position), 
by  taking  into  consideration  the  number  of 
hours  of  actual  work  required  in  the  position, 
the  number  of  hours  required  in  a  standby 
status  at  or  within  the  confines  of  the  station, 
the  extent  to  which  the  duties  of  the  position 
are  made  more  onerous  by  night,  Sunday,  or 
holiday  work,  or  by  being  extended  over  peri- 
ods of  more  than  40  hours  a  week,  and  other 
relevant  factors;  or 

(2)  an  employee  in  a  position  in  which  the 
hours  of  duty  cannot  be  controlled  adminis- 
tratively, and  which  requires  substantial 
amoimts  of  irregular,  imscheduled  overtime 
duty  with  the  employee  generally  being  re- 
sponsible for  recognizing,  without  supervi- 
sion, circumstances  which  require  the  em- 
ployee to  remain  on  duty,  shall  receive  premi- 
um pay  for  this  duty  on  an  annual  basis  in- 
stead of  premium  pay  provided  by  other  pro- 
visions of  this  subchapter,  except  for  regular- 
ly scheduled  overtime,  night,  and  Sunday 
duty,  and  for  holiday  duty.  Premium  pay 
imder  this  paragraph  is  an  appropriate  per- 
centage, not  less  than  10  percent  nor  more 
than  25  percent,  of  the  rate  of  basic  pay  for 
the  position,  as  determined  by  taking  into 
consideration  the  frequency  and  duration  of 
irregular,  unscheduled  overtime  duty  re- 
quired in  the  position. 

(d)  The  Office  shall  establish  a  schedule  or 
schedules  of  pay  differentials  for  duty  Involving 
unusual  physical  hardship  or  hazard.  Under 
such  regulations  as  the  Office  may  prescribe, 
and  for  such  minimxmi  periods  as  it  determines 
appropriate,  an  employee  to  whom  chapter  51 
and  subchapter  III  of  chapter  53  of  this  title 
applies  is  entitled  to  be  paid  the  appropriate 
differential  for  any  period  in  which  he  is  sub- 
jected to  physical  hardship  or  hazard  not  usual- 
ly involved  in  carrying  out  the  duties  of  his  po- 
sition. However,  the  pay  differential— 

(1)  does  not  apply  to  an  employee  in  a  posi- 
tion the  classification  of  which  takes  into  ac- 
count the  degree  of  physical  hardship  or 
hazard  involved  in  the  performance  of  the 
duties  thereof,  except  in  such  circumstances 
as  the  Office  may  by  regulation  prescribe; 
and 

iSee  main  edition  for  text  of  (2)1 

(As  amended  Pub.  L.  101-173,  §  1(a),  Nov.  27, 
1989,  103  Stat.  1292;  Pub.  L.  101-509,  title  V, 
§  529  [title  I,  §  101(b)(3)(E),  title  II,  §  203],  Nov. 
5,  1990,  104  Stat.  1427,  1439,  1456.) 

References  in  Text 

GS-10,  referred  to  in  subsec.  (c)(1),  is  contained  in 
the  General  Schedule  which  is  set  out  under  section 
5332  of  this  title. 
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Amendments 

1990— Subsec.  (c)(1).  Pub.  L.  101-509.  §529  [title  I, 
§  101(b)(3)(E)],  inserted  "(including  any  applicable  lo- 
cality-based comparability  pasmient  under  section  5304 
or  similar  provision  of  law  and  any  applicable  special 
rate  of  pay  under  section  5305  or  similar  provision  of 
law)'*  after  "GS-10". 

Subsec.  (d).  Pub.  L.  101-509,  §  529  [title  II.  §  203], 
which  directed  the  amendment  of  subsec.  (D)  by  strik- 
ing out  "irregular  or  intermittent"  before  "duty  in- 
volving unusual"  in  first  sentence  and  by  inserting 
".  except  in  such  circumstances  as  the  Office  may  by 
regulation  prescribe"  after  "thereof"  in  par.  (1),  was 
executed  to  subsec.  (d)  as  the  probable  intent  of  Con- 


1989— Subsec.  (c)(2).  Pub.  L.  101-173  amended  par. 
(2)  generally.  Prior  to  amendment,  par.  (2)  read  as  fol- 
lows: "an  employee  in  a  position  in  which  the  hours  of 
duty  cannot  be  controlled  administratively,  and  which 
requires  substantial  amounts  of  irregular,  unsched- 
uled, overtime  duty  with  the  employee  generally  being 
responsible  for  recognizing,  without  supervision,  cir- 
ciunstances  which  require  him  to  remain  on  duty, 
shall  receive  premium  pay  for  this  duty  on  an  annual 
basis  instead  of  premium  pay  provided  by  other  provi- 
sions of  this  subchapter,  except  for  regularly  sched- 
uled overtime,  night,  and  Sunday  duty,  and  for  holi- 
day duty.  Premiimi  pay  imder  this  paragraph  is  deter- 
mined as  an  appropriate  percentage,  not  less  than  10 
percent  nor  more  than  25  percent,  of  such  part  of  the 
rate  of  basic  pay  for  the  position  as  does  not  exceed 
the  minimum  rate  of  basic  pay  for  GS-10,  by  taking 
into  consideration  the  frequency  and  duration  of  ir- 
regular imscheduled  overtime  duty  required  in  the 
position." 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 

Effective  Date  of  1989  Amendment 

Section  Kb)  of  Pub.  L.  101-173  provided  that:  "The 
amendment  made  by  subsection  (a)  [amending  this 
section]  shall  apply  with  respect  to  overtime  duty  per- 
formed on  or  after  the  first  day  of  the  first  applicable 
pay  period  beginning  after  September  30, 1990." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5541,  5546, 
5547,  5548,  5595,  6123,  8114,  8331.  8704  of  this  title; 
title  14  section  432;  title  15  section  278e;  title  20  sec- 
tion 241;  title  38  section  7457. 

§  5546.  Pay  for  Sunday  and  holiday  work 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5541,  5547, 
6128  of  this  title;  title  14  section  432;  title  15  section 
278e;  title  20  section  241. 

§  5547.  Limitation  on  premium  pay 

(a)  An  employee  may  be  paid  premium  pay 
under  sections  5542,  5545(a),  (b),  and  (c),  and 
5546(a)  and  (b)  of  this  title  only  to  the  extent 
that  the  payment  does  not  cause  his  aggregate 
rate  of  pay  for  any  pay  period  to  exceed  the 
maximum  rate  for  GS-15  (including  any  appli- 
cable locality-based  comparability  payment 
under  section  5304  or  similar  provision  of  law 
and  any  applicable  special  rate  of  pay  under 
section  5305  or  similar  provision  of  law).  The 
first  sentence  of  this  subsection  shall  not  apply 


to  any  employee  of  the  Federal  Aviation  Ad- 
ministration or  the  Department  of  Defense  who 
is  paid  premium  pay  imder  section  5546a  of  this 
title. 

(b)(1)  Subject  to  regulations  prescribed  by 
the  Office  of  Personnel  Management,  the  first 
sentence  of  subsection  (a)  shall  not  apply  to  an 
employee  who  is  paid  premium  pay  by  reason 
of  work  in  connection  with  an  emergency  which 
involves  a  direct  threat  to  life  or  property,  in- 
cluding a  forest  wildfire  emergency. 

(2)  Notwithstanding  paragraph  (1),  no  em- 
ployee referred  to  in  such  paragraph  may  be 
paid  premium  pay  under  the  provisions  of  law 
cited  in  the  first  sentence  of  subsection  (a)  if,  or 
to  the  extent  that,  the  aggregate  of  such  em- 
ployee's basic  pay  and  premium  pay  under 
those  provisions  would,  in  any  calendar  year, 
exceed  the  maximum  rate  payable  for  GS-15  in 
effect  at  the  end  of  such  calendar  year. 

(c)(1)  Subsections  (a)  and  (b)  shall  not  apply 
to  a  law  enforcement  officer. 

(2)  A  law  enforcement  officer  may  be  paid 
premium  pay  under  the  provisions  of  law  cited 
in  the  first  sentence  of  subsection  (a)  only  to 
the  extent  that  the  payment  does  not  cause  the 
officer's  aggregate  rate  of  pay  for  any  pay 
period  to  exceed  the  lesser  of — 

(A)  150  percent  of  the  minimum  rate  pay- 
able for  GS-15  (including  any  applicable  lo- 
cality-based comparability  payment  under 
section  5304  or  similar  provision  of  law  and 
any  applicable  special  rate  of  pay  under  sec- 
tion 5305  or  similar  provision  of  law);  or 

(B)  the  rate  payable  for  level  V  of  the  Exec- 
utive Schedule. 

(3)  For  the  purposes  of  this  subsection,  "law 
enforcement  officer"  means  any  law  enforce- 
ment officer  within  the  meaning  of  section 
8331(20)  or  section  8401(17). 

(As  amended  Pub.  L.  101-509.  title  V,  §529 
[title  II,  §  204,  title  IV,  §  410(b)],  Nov.  5,  1990, 
104  Stat.  1427,  1456,  1469.) 

References  in  Text 

GS-15,  referred  to  in  subsecs.  (a),  (b)(2),  and 
(c)(2)(A),  is  contained  in  the  General  Schedule  which 
is  set  out  under  section  5332  of  this  title. 

Level  V  of  the  Executive  Schedule,  referred  to  in 
subsec.  (c)(2)(B),  is  set  out  in  section  5316  of  this  title. 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-509,  §529  [title  II, 
§  204(1)],  inserted  "(including  any  applicable  locality- 
based  c(Hnparability  pajnnent  under  section  5304  or 
similar  provision  of  law  and  any  applicable  special  rate 
of  pay  under  section  5305  or  similar  provision  of  law)" 
after  "GS-15". 

Subsec.  (b).  Pub.  L.  101-509,  §  529  [title  II,  §  204(2)], 
amended  subsec.  (b)  generally,  substituting  present 
provisions  for  former  provisions  consisting  of  pars.  (1) 
to  (3)  that  related  to  pay  of  forest  firefighters  working 
on  forest  wildfire  emergencies. 

Subsec.  (c).  Pub.  L.  101-509,  §  529  [title  IV,  §  410(b)]. 
added  subsec.  (c). 

Effective  Date  of  1990  Amendment 

Amendment  by  section  529  [title  II,  §  204]  of  Pub.  L. 
101-509  effective  on  such  date  as  the  President  shall 
determine,  but  not  earlier  than  90  days,  and  not  later 
than  180  days,  after  Nov.  5,  1990,  see  section  529  [title 
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III,  §  305]  of  Pub.  L.  101-509,  set  out  as  a  note  under 
section  5301  of  this  title. 

§  5550.  Pay  for  Sunday  and  overtime  work;  employees 
of  nonappropriated  fund  instrumentalities 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5548,  6123, 
6128  of  this  title. 


SUBCHAPTER  VI-PAYMENT  FOR 
ACCUMULATED  AND  ACCRUED  LEAVE 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  section  8331  of  this 
title;  title  38  section  7453. 

§5551.  Lump-sum  payment  for  accumulated  and  ac- 
crued leave  on  separation 

(a)  An  employee  as  defined  by  section  2105  of 
this  title  or  an  individual  employed  by  the  gov- 
ernment of  the  District  of  Colimibia,  who  is 
separated  from  the  service  or  elects  to  receive  a 
lump-sum  pajmaent  for  leave  under  section  5552 
of  this  title,  is  entitled  to  receive  a  lump-sum 
payment  for  accumulated  and  current  accrued 
annual  or  vacation  leave  to  which  he  is  entitled 
by  statute.  The  lump-sum  pajnnent  shall  equal 
the  pay  (excluding  any  differential  imder  sec- 
tion 5925  and  any  allowance  under  section 
5928)  the  employee  or  individual  would  have  re- 
ceived had  he  remained  in  the  service  until  ex- 
piration of  the  period  of  the  annual  or  vacation 
leave.  The  lump-sum  payment  is  considered  pay 
for  taxation  purposes  only.  The  period  of  leave 
used  for  calculating  the  lump-sum  payment 
shall  not  be  extended  due  to  any  holiday  occur- 
ring after  separation.  For  the  purposes  of  this 
subsection,  movement  to  employment  described 
in  section  2105(c)  shall  not  be  deemed  separa- 
tion from  the  service  in  the  case  of  an  employee 
whose  annual  leave  is  transferred  under  section 
6308(b). 

ISee  main  edition  for  text  o/(6)] 

(As  amended  Pub.  L.  101-508,  title  VII, 
§  7202(g),  Nov.  5,  1990,  104  Stat.  1388-336;  Pub. 
L.  102-138,  title  I,  §  147(b)(1),  Oct.  28,  1991,  105 
Stat.  669.) 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-138  inserted  "(exclud- 
ing any  differential  under  section  5925  and  any  allow- 
ance under  section  5928)"  after  "pay"  in  second  sen- 
tence. 

1990— Subsec.  (a).  Pub.  L.  101-508  inserted  at  end 
"For  the  purposes  of  this  subsection,  movement  to  em- 
ployment described  in  section  2105(c)  shall  not  be 
deemed  separation  from  the  service  in  the  case  of  an 
employee  whose  annual  leave  is  transferred  imder  sec- 
tion 6308(b)." 

Effective  Date  of  1991  Amendbsent 

Section  147(b)(2)  of  Pub.  L.  102-138  provided  that: 
"The  amendment  made  by  paragraph  (1)  [amending 
this  section]  shall  apply  with  respect  to  service  as  part 
of  a  tour  of  duty  or  extension  thereof  commencing  on 
or  after  the  date  of  enactment  of  this  Act  [Oct.  28. 
19911." 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-508  applicable  with  re- 
spect to  any  individual  who,  on  or  after  Jan.  1,  1987. 
moves  from  emplojmient  in  nonappropriated  fimd  in- 


strumentality of  Department  of  Defense  or  Coast 
Guard,  that  is  described  in  section  2105(c)  of  this  title, 
to  employment  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  or  who  moves  from 
employment  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  to  emplosmient  in 
nonappropriated  f \md  instrumentality  of  Department 
or  Coast  Guard,  that  is  described  in  section  2105(c), 
see  section  7202(m)(l)  of  Pub.  L.  101-508,  set  out  as  a 
note  under  section  2105  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5552,  5596, 
6304,  6306,  6335,  6368.  8344,  8468  of  this  title;  title  15 
section  2081;  title  20  sections  904,  4416;  title  25  section 
2011;  title  38  section  7458;  title  45  section  1206;  title  49 
App.  section  2457. 

§  5552.  Lump-sum  payment  for  accumulated  and  ac- 
crued leave  on  entering  active  duty;  election 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5551,  5596, 
6304,  6335,  6368  of  this  title;  title  38  section  7458. 

SUBCHAPTER  VII—PAYMENTS  TO 
MISSING  EMPLOYEES 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  section  5307  of  this 
title;  title  18  section  1923;  title  22  section  3970;  title  50 
App.  section  1291. 

§  5561.  Defmitions 

Benefits  for  United  States  Hostages  in  Iraq  and 
Kuwait  and  United  States  Hostages  Captured  in 
Lebanon 

Pub.  L.  101-513.  title  V,  §  599C.  Nov.  5.  1990,  104 
Stat.  2064.  as  amended  by  Pub.  L.  102-138.  title  III. 
§  302(a).  Oct.  28, 1991, 105  Stat.  707,  provided  that: 

"(a)  ELiGiBiuTY.—United  States  hostages  in  Iraq 
and  Kuwait,  and  United  States  hostages  captured  in 
Lebanon,  shall,  subject  to  the  availability  of  funds 
under  subsection  (e),  be  entitled  to  the  benefits  de- 
scribed in  this  section  during  fiscal  year  1991  and 
hereafter.  Except  as  otherwise  provided  in  this  section 
or  other  provision  of  law,  no  such  individual  or  any 
family  member  shall  receive  any  benefit  under  the 
provisions  of  title  5.  United  States  Code. 

••(b)  Payments  for  Duration  of  Hostage  Status, 
Life  Insurance,  and  Health  Insurance.--(1)  Not  later 
than  30  days  after  the  date  of  enactment  of  this  Act 
[Nov.  5.  19901.  the  Office  of  Personnel  Management, 
after  consultation  with  the  Department  of  State,  shall 
prescribe  regulations,  consistent  with  this  section,  for 
the  application  of  the  provisions  of  chapter  87  (relat- 
ing to  life  insurance)  and  chapter  89  (relating  to 
health  insurance)  of  title  5,  United  States  Code,  to  the 
United  States  hostages  in  Iraq  or  Kuwait,  and  United 
States  hostages  captured  in  Lebanon,  and  their  family 
members  for  the  period  that  such  hostages  remain  in 
hostage  status. 

"(2)  United  States  hostages  in  Iraq  or  Kuwait,  and 
United  States  hostages  captured  in  Lebanon,  shall, 
subject  to  the  availability  of  funds  under  subsection 
(e).  be  paid  at  the  rate  of  pay  for  a  position  at  GS-9  of 
the  General  Schedule  for  the  period  in  which  such 
hostages  remained  in  a  hostage  status  without  the 
hostages  (or  their  family  members  on  their  behalf)  re- 
ceiving salaries  or  wages  from  their  employers. 

"(3)  Except  as  provided  in  paragraph  (5).  during  the 
period  of  an  individual's  hostage  status  and  during  the 
12-month  period  after  the  hostage  status  of  that  indi- 
vidual ceases,  such  individual  and  his  family  members 
shall,  subject  to  the  availability  of  fimds  imder  subsec- 
tion (e),  be  entitled  to  health  benefits  covered  by  para- 
graph (1)  if  such  benefits  were  not  provided  by  any 
other  insurance  coverage. 
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''(4)  Except  as  provided  in  paragraph  (5)«  during  the 
period  of  an  individual's  hostage  status  and  during  the 
12-month  period  after  the  hostage  status  of  that  indi- 
vidual ceases,  that  individual  shall,  subject  to  the 
availability  of  funds  under  subsection  (e).  be  entitled 
to  life  insurance  benefits  covered  by  paragraph  (1)  if 
such  benefits  were  not  provided  by  any  other  insur- 
ance coverage. 

"(5)  For  purposes  of  the  application  of  paragraphs 
(3)  and  (4)  to  United  States  hostages  captured  in  Leba- 
non, the  period  of  entitlement  of  benefits,  subject  to 
the  availability  of  fimds,  shall  be  the  period  of  an  indi- 
vidual's hostage  status,  plus  a  60-month  period  follow- 
ing the  termination  of  the  hostage  status  of  that  indi- 
vidual. 

"(c)  Administration  of  Authorities.— (1)  For  pur- 
poses of  this  section,  the  Secretary  of  State  shall  certi- 
fy to  such  officer  of  the  United  States  as  may  require 
such  information  the  names  of  the  United  States  hos- 
tages in  Iraq  and  Kuwait,  and  United  States  hostages 
captured  in  Lebanon,  and  their  family  members. 

"(2)  For  purposes  of  the  protection  of  the  identity  of 
any  individual,  the  Secretary  of  State  may  submit  any 
certification  under  this  subsection  in  classified  form. 

"(3)  The  Secretary  of  State  may  require  of  any  indi- 
vidual such  verification  of  hostage  status  as  he  may 
deem  necessary. 
"(d)  Definitions.— For  purposes  of  this  section— 

"(1)  the  term  'hostage  status'  means,  with  respect 
to  United  States  hostages  in  Iraq  and  Kuwait,  the 
status  of  being  held  in  custody  by  governmental  or 
military  authorities  of  a  country  or  taking  refuge 
within  that  coimtry  in  fear  of  being  taken  into  such 
custody  (including  residing  in  any  diplomatic  mis- 
sion or  consular  post  in  that  country);  and,  with  re- 
spect to  United  States  hostages  captured  in  Leba- 
non, the  status  of  a  person  described  in  paragraph 
(4)(B); 

"(2)  the  term  'family  members'  means  spouses,  de- 
pendents, and  any  individuals  who  are  members  of 
the  households  of  United  States  hostages  in  Iraq 
and  Kuwait  or  United  States  hostages  captured  in 
Lebanon; 

"(3)  the  term  'United  States  economic  sanctions 
against  Iraq'  means  the  exercise  of  authorities  under 
the  International  Emergency  Economic  Powers  Act 
[50  U.S.C.  1701  et  seq.]  by  the  President  with  respect 
to  financial  transactions  with  Iraq; 

"(4)(A)  the  term  'United  States  hostages  in  Iraq 
and  Kuwait'  means  United  States  nationals,  or 
family  members  of  United  States  nationals,  who  are 
in  a  hostage  status  in  Iraq  or  Kuwait  during  the 
period  beginning  on  August  2,  1990,  and  terminating 
on  the  date  on  which  United  States  economic  sanc- 
tions against  Iraq  are  lifted;  and 

"(B)  the  term  'United  States  hostages  captured  in 
Lebanon'  means  United  States  nationals,  including 
lawful  permanent  residents  of  the  United  States, 
who  have  been  forcibly  detained,  held  hostage,  or  in- 
terned for  any  period  of  time  after  June  1,  1982.  by 
any  government  (including  the  agents  thereof)  or 
group  in  Lebanon  for  the  purpose  of  coercing  the 
United  States  Government  or  any  other  govern- 
ment. 

"(5)  the  term  'United  States  national'  means  any 
individual  who  is  a  citizen  of  the  United  States  or 
who,  though  not  a  citizen  of  the  United  States,  owes 
permanent  allegiance  to  the  United  States. 
"(e)  Allocation  of  Funds.— (1)  Of  the  funds  appro- 
priated by  this  Act  imder  the  heading  'Economic  Sup- 
port Fund'  [104  Stat.  1990],  up  to  $10,000,000  shall  be 
available  to  carry  out  this  section. 

"(2)  Notwithstanding  any  other  provision  of  law, 
fimds  allocated  imder  paragraph  (1)  are  authorized  to 
remain  available  until  expended." 

[Section  302(b)  of  Pub.  L.  102-138  provided  that: 
"The  amendments  made  by  subsection  (a)  [amending 
section  599C  of  Pub.  L.  101-513,  set  out  above]  shall  be 
deemed  to  have  become  effective  as  of  the  date  of  en- 
actment of  the  Foreign  Operations  Export  Financing, 
and  Related  Programs  Appropriations  Act,  1991 
(Public  Law  101-513)  [Nov.  5, 1990]."] 


Hostage  Relief 

Pub.  L.  96-449,  Oct.  14.  1980,  94  Stat.  1967.  as 
amended  by  Pub.  L.  99-514,  §  2,  Oct.  22, 1986, 100  Stat. 
2095;  Pub.  L.  102-83,  §  5(c)(2),  Aug.  6,  1991.  105  Stat. 
406,  provided:  "That  this  Act  may  be  cited  as  the  'Hos- 
tage Relief  Act  of  1980'. 

"Title  I— Special  Personnel  Benefits 
ISee  main  edition  for  text  of  Sees,  101  to  1031 

"EDUCATION  AND  TRAINING 

"Sec  104.  iSee  main  edition  for  text  of  (a)  and  (&)] 
"(c)  Assistance  under  this  section  shall  be  discontin- 
ued for  any  individual  whose  conduct  or  progress  is 
unsatisfactory  under  standards  consistent  with  those 
established  pursuant  to  section  3524  of  title  38,  United 
States  Code. 

LSee  main  edition  for  text  of  id)  and  ie);  Sees.  105 
to  107;  titles  II  and  Iin 

§  5564.  Travel  and  transportation;  dependents;  house- 
hold and  personal  effects;  motor  vehicles;  sale  of 
bulky  items;  claims  for  proceeds;  appropriation 
chargeable 

iSee  main  edition  for  text  ofia)  to  (h)} 

(i)  This  section  does  not  amend  or  repeal— 

(1)  section  2575,  2733.  4712,  6522,  or  9712  of 
title  10; 

ISee  main  edition  for  text  of  (2)  and  (3)1 

(As  amended  Pub.  L.  102-190,  div.  A,  title  X, 
§  1063(a),  Dec.  5,  1991,  105  Stat.  1476.) 

Amendments 

1991— Subsec.  (i)(l).  Pub.  L.  102-190  substituted 
"6522,  or  9712"  for  "4713,  6522,  9712,  or  9713". 

§  5569.  Benefits  for  captives 

ISee  main  edition  for  text  ofia)  to  (e)] 

(f)  iSee  main  edition  for  text  ofil)  and  (2)] 
(3)  Assistance  under  this  subsection— 

(A)  shall  be  discontinued  for  any  individual 
whose  conduct  or  progress  is  unsatisfactory 
imder  standards  consistent  with  those  estab- 
lished pursuant  to  section  3524  of  title  38;  and 

ISee  main  edition  for  text  ofiBX  i4);  ig)  to  (/c)] 

(As  amended  Pub.  L.  102-83,  §  5(c)(2),  Aug.  6, 
1991,  105  Stat.  406.) 

References  in  Text 

Section  408,  referred  to  in  subsec.  (e)(1).  is  section 
408  of  act  Oct.  17,  1940.  ch.  888,  54  Stat.  1185,  as 
amended,  which  was  classified  to  section  548  of  Title 
50.  Appendix,  War  and  National  Defense,  and  was  re- 
pealed by  Pub.  L  102-12.  §9(18),  Mar.  18,  1991,  105 
Stat.  40. 

Amendments 

1991— Subsec.  (f)(3)(A).  Pub.  L.  102-83  substituted 
"section  3524  of  title  38"  for  "section  1724  of  title  38". 

SUBCHAPTER  VIII— SETTLEMENT  OF 
ACCOUNTS 

§5582.  Designnation  of  beneficiary;  order  of  prece- 
dence 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5307,  5383, 
5583,  5595  of  this  title;  title  22  sections  2504,  3965;  title 
29  section  1699;  title  42  section  4955. 
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§5584.  Claims  for  overpayment  of  pay  and  allow- 
ances, and  of  travel,  transportation  and  reloca- 
tion expenses  and  allowances 

(a)  A  claim  of  the  United  States  against  a 
person  arising  out  of  an  erroneous  payment  of 
pay  or  allowances  made  on  or  after  July  1, 1960, 
or  arising  out  of  an  erroneous  payment  of 
travel,  transportation  or  relocation  expenses 
and  allowances,  to  an  employee  of  an  agency, 
the  collection  of  which  would  be  against  equity 
and  good  conscience  and  not  in  the  best  inter- 
ests of  the  United  States,  may  be  waived  in 
whole  or  in  part  by— 

iSee  main  edition  for  text  of  i  1)1 

(2)  the  head  of  an  agency  when— 

(A)  the  claim  is  in  an  amount  aggregating 
not  more  than  $1,500; 

ISee  main  edition  for  text  ofiB)  and  (O,  (5); 
(6)  to(g)] 

(As  amended  Pub.  L.  102-190,  div.  A,  title  VI, 
§  657(a),  Dec.  5, 1991, 105  Stat.  1393.) 

Amendments 

1991— Subsec.  (a)(2)(A).  Pub.  L.  102-190  substituted 
"$1,500"  for  "$500". 

SUBCHAPTER  IX-SEVERANCE  PAY  AND 
BACK  PAY 

§  5595.  Severance  pay 

(a)  For  the  purpose  of  this  section— 

(1)  "agency"  means— 

(A)  an  Executive  agency; 

(B)  the  Library  of  Ccmgress; 

(C)  the  Grovemment  Printing  Office; 

(D)  the  government  of  the  District  of  Co- 
lumbia; and 

(E)  the  Administrative  Office  of  the 
United  States  Courts,  the  Federal  Judicial 
Center,  and  the  courts  named  by  section 
610  of  title  28;  and 

(2)  "employee"  means— 

iSee  main  edition  for  text  of  (A)  and  (B)] 

but  does  not  include— 

(i)  an  employee  (other  than  a  member  of 
the  Senior  Executive  Service  or  the  Federal 
Bureau  of  Investigation  and  Drug  Enforce- 
ment Administration  Senior  Executive  Serv- 
ice, or  an  employee  whose  pay  is  fixed 
imder  section  5376)  whose  rate  of  basic  pay 
is  fixed  at  a  rate  provided  for  one  of  the 
levels  of  the  Executive  Schedule  or  is  in 
excess  of  the  minimum  rate  for  the  Execu- 
tive Schedule; 

iSee  main  edition  for  text  of  Hi)  to  (mil)] 

(b)  Under  regulations  prescribed  by  the  Presi- 
dent or  such  officer  or  agency  as  he  may  desig- 
nate, an  employee  who— 

iSee  main  edition  for  text  ofil)  and  (2)] 

is  entitled  to  be  paid  severance  pay  in  regular 
pay  periods  by  the  agency  from  which  separat- 
ed. However,  the  Director  of  the  Administrative 
Office  of  the  United  States  Courts  may  pre- 


scribe regulations  to  effect  the  application  and 
operation  of  this  section  to  the  agencies  speci- 
fied in  subsection  (a)(1)(E)  of  this  section. 

ISee  main  edition  for  text  o/(c)  to  ig)! 

(As  amended  Pub.  L.  101-474,  §  5(lc),  Oct.  30, 
1990,  104  Stat.  1100;  Pub.  L.  101-509,  title  V, 
§  529  [title  I,  §  101(b)(9)(J)],  Nov.  5,  1990,  104 
Stat.  1427,  1442.) 

References  in  Text 

The  Executive  Schedule,  referred  to  in  subsec. 
(a)(2)(i),  is  set  out  in  section  5311  et  seq.  of  this  title. 

Amendments 

1990— Subsec.  (a)(1)(E).  Pub.  L.  101-474.  §5(k)(l). 
added  subpar.  (E). 

Subsec.  (a)(2)(i).  Pub.  L.  101-509  substituted  "em- 
ployee (other**  for  "employee,  other",  inserted  "or  an 
employee  whose  pay  is  fixed  under  section  5376)" 
before  "whose  rate**,  and  substituted  "the  Executive 
Schedule"  for  "GS-18'*. 

Subsec.  (b).  Pub.  L.  101-474,  §  5(k)(2),  inserted  at  end 
"However,  the  Director  of  the  Administrative  Office 
of  the  United  States  Courts  may  prescribe  regulations 
to  effect  the  application  and  operation  of  this  section 
to  the  agencies  specified  in  subsection  (a)(1)(E)  of  this 
section." 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III.  §305]  of  Pub.  L. 
101-509.  set  out  as  a  note  under  section  5301  of  this 
title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3381,  4103  of 
this  title;  title  15  section  2081;  title  22  section  3691; 
title  38  sections  7453.  7458. 

§  5596.  Back  pay  due  to  ui^ustified  personnel  action 

(a)  For  the  purpose  of  this  section,  "agency" 
means— 

(1)  an  Executive  agency; 

(2)  the  Administrative  Office  of  the  United 
States  Courts,  the  Federal  Judicial  Center, 
and  the  courts  named  by  section  610  of  title 
28; 

ISee  main  edition  for  text  of  (3)  to  (5);  (5)] 

(c)  The  Office  of  Personnel  Management 
shall  prescribe  regulations  to  carry  out  this  sec- 
tion. However,  the  regulations  are  not  applica- 
ble to  the  Tennessee  Valley  Authority  and  its 
employees,  or  to  the  agencies  specified  in  sub- 
section (a)(2)  of  this  section. 

(As  amended  Pub.  L.  101-474,  §5(Z),  Oct.  30, 
1990,  104  Stat.  1100.) 

ABIENDBfENTS 

1990— Subsec.  (a)(2).  Pub.  L.  101-474.  §  5(Z)(1).  substi- 
tuted "Courts,  the  Federal  Judicial  Center,  and  the 
courts  named  by  section  610  of  title  28"  for  "Courts", 

Subsec.  (c).  Pub.  L.  101-474.  §  5(ZK2),  substituted 
"employees,  or  to  the  agencies  specified  in  subsection 
(a)(2)  of  this  section"  for  "employees". 

Section  R]raiautED  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5307,  7118, 
7122  of  this  title;  title  22  sections  4116,  4137. 
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CHAPTER  57— TRAVEL,  TRANSPORTATION,  AND 
SUBSISTENCE 

SUBCHAPTER  I-TRAVEL  AND  SUBSISTENCE 
EXPENSES;  MILEAGE  ALLOWANCES 

Sec. 

5706b.      Interview  expenses. 

5707a.  Adherence  to  fire  safety  guidelines  in  estab- 
lishing rates  and  discounts  for  lodging  ex- 
penses. 

SUBCHAPTER  IV-MISCELLANEOUS 
PROVISIONS 

5753.  Recruitment  and  relocation  bonuses. 

5754.  Retention  allowances. 

5755.  Supervisory  differentials. ^ 

Amenhments 

1990— Pub.  L.  101-509,  title  V.  §529  [title  II, 
§§  206(a)(2).  208(b)3,  Nov.  5.  1^0,  104  Stat.  1427,  1457, 
1460,  added  items  5706b,  5753,  and  5754. 

Pub.  L.  101-391.  I  4(b).  Sept.  25,  1990,  104  Stat.  750, 
added  item  5707a. 

CHAPTSR  Rl^ERRED  TO  IN  OTftm  SBCTIONS 

This  chj^iter  is  ref wred  to  in  sections  3396,  5307  of 
thiis  title;  title  14  section  193;  %me  18  neei^m  SWB]  title 
22  section  3671;  title  26  section  74T1;  title  42  section 
5816. 

SUBCHAPTER  I-TRAVEL  AND  SUBSIST- 
ENCE EXPENSISB;  MILEAGE  ALLOW- 
ANCES 

Subchapter  Referr^)  to  in  Otiscei  Sections 

This  subchapter  is  referred  to  in  sections  ^75.  3981, 
41^  5854,  5723,  5751,  8476  of  this  title;  titj^  2  section 
476;  title  7  sections  2007b,  2^129;  Utle  10  sections  180, 
9441;  title  12  sections  635,  1441a,  2278a-2;  title  15  sec- 
tions 278g-4,  634,  4632,  4804;  title  16  sections  916Z,  961,^ 
1032;  title  19  section  2171;  title  21  section  874;  title  22 
sections  1754.  2024,  2511,  2672,  4356,  4832;  title  26  sec- 
tioi^  7456,  7471;  title  33  section  2309?  title  41  section 
420;  title  42  sections  275,  1395WW,  1975b,  2477,  4276, 
4277,  116<^;  title  44  section  2705;  title  46  App.  section 
1717;  title  50  App.  section  2281. 

§  5701.  Definitions 

Except  as  otherwise  provided  in  section 
57a7(d),  for  the  purpose  of  this  subchapter— 

ISee  main  edition  for  text  ofiDtoiS)} 

(As  amended  Pub.  L.  iai-301,  §  5(aK2),  Sept.  26, 
199G,  104  Stat.  751.) 

Amenihients 

1990— Pub.  L.  101-391  substituted  "Except  as  other- 
wise provided  in  section  5707(d),  for  the  purpose**  for 
**Porthe  purpose". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5304  of  this 
title;  title  2  section  68b;  title  7  sections  3128,  3194, 
3335,  4108,  5005,  5843;  title  15  section  2224;  title  16  sec- 
tions 971a,  971b,  2443,  3608,  3641;  title  22  section  1474; 
title  24  section  415;  title  46  App.  section  1717. 

§  5702.  Per  diem;  employee  traveling  on  official  busi- 
ness 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5569,  5707, 
5724a,  8474  of  this  title;  title  2  section  476;  title  7  sec- 


*  Editorially  supplied.  Section  5755  added  by  Pub.  L.  101-509 
without  corresponding  amendment  of  chapter  analysis. 


tions  3128,  3194,  3335,  4108,  5005,  5843;  title  12  section 
1834a;  title  15  sections  1341,  4603;  title  16  sections 
971a,  971b,  2443,  3608,  3641;  title  18  section  4285;  title 
22  sections  1474,  2396.  2704;  title  24  section  415;  title 
25  section  3006;  title  26  section  4941;  title  28  sections 
456,  604, 1821;  title  29  section  2215;  title  31  section  326; 
title  33  section  2732;  title  36  section  121;  title  38  sec- 
Uon  111;  title  42  sections  275,  1873,  2210,  2477,  10163, 
10265, 11221. 

§  5703*  Per  diem,  travel,  and  transportation  expenses; 
experts  and  consultants;  individuals  serving  with- 
out pay 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  573,  5702,  7119, 
8474  ^  this  title;  title  2  secticHis  175,  178g,  352,  475, 
1108;  title  7  sections  871,  499t,  1388,  1505.  1736bb. 
2007^,  ^33,  3128.  3194,  3335,  4108,  5005,  5331,  5843, 
5853,  5927,  6204,  6518;  title  10  sections  1464, 1589,  2006; 
title  13  sections  1701J-2,  1701y,  1749bbb-l.  1834a,  3013; 
title  15  sections  mi,  652,  1275,  1341.  1942,  4102,  4105, 
4683;  mie  16  sections  la-2,  410cc-31,  410nn~3,  410pp-4, 
4SaM^  a&^as-X  46Qs8>3,  460zz^2.  469j,  583J-1,  839b, 
97W;,  H«,  :11S5,  1401.  140#,  1447b.  1536,  1537a.  1604, 
Turn.  3181,  4004;  title  18  section  4351;  title  19  section 
21ti;  tite  20  6e^idai3  80q-3.  80q-10,  929.  955,  957,  959. 
963,  1898.  11341,  1145a,  1233c  1505.  2012,  2103.  2106, 
2838.  M(|2,  3'rOi,  4344.  4412.  4414.  4513,  4710,  5508;  title 

21  MiO^im^M^  3|0d,  380e,  360j,  376,  1115.  1303;  title 

22  seetaw  2«k»,  ie^7q,  290f,  29(Hi-5,  1465c,  1471,  1474. 
1692^  2102,  9KN»,  1^124b,  2351,  2456,  2581.  2672b.  2872, 
2873;^  i^K^,  2905,  9106,  3507,  3617,  4110,  4605,  4902;  title 
24  S^Q^OCr  415;  title  25  sections  305.  3006;  title  28  sec- 
tieft  1l»rH  tiUe  20  sections  656,  774,  78^  792,  794b, 
1142,  Um*  tzmme  30  sections  663*  812. 1315;  title  31 
sei^tlTO  iHl;  t^e  33  sections  426,  857-16,  1320,  2073, 
2251,  279^;  tilde  36  sections  121,  1403;  title  40  sections 
333;  ^M,  922,  B'i2, 1106;  title  41  sections  46,  422;  title  42 
sedipiiB  aiO.  2424  242a-l,  254j.  300J-5.  3Wv.  300aa-19, 
98?^  4m,  1314,  18a8a-l.  1870,  1873,  1975b.  2210,  2473, 
249^,  lOIS,  Z%%h  i^S,  3669.  3788.  4025,  4768.  4914, 
5043,  &m^  8ili.  5404,  5651.  5661.  6007.  6614.  6632, 
72%!.  t4rf,  dSll,  10163,  102^,  12314,  12374,  12651, 
128&i;  t^  44  sections  2104.  2503,  3318;  title  46  sec 
ti0n8.4i^  9387,  13110;  title  46  App.  section  1295b: 
title  w^  section  384;  title  49  section  325;  title  49  App. 
sections  lff73.  2003,  2508;  title  50  section  98h-l;  title  50 
App.  section  198^b-5. 

§  5784.  Mileage  and  related  allowances 

H^^fFioN  Rl^r^rarRED  to  in  Other  Sections 

This  secti<m  is  referred  to  in  sections  5707,  5724  of 
this  title;  title  2  see^n  476;  title  7  sections  3128.  3194, 
3^S,  4188,  5005,  5843;  title  13  sections  24,  26;  title  16 
sea^ns  OTla,  9?lb»  2443,  3608,  3641;  title  22  section 
1^;  tti^  24  see^km  413;  title  28  section  1821;  title  30 
set^^  812S  title  33  sect^i  1320;  title  37  section  404; 
tit£e  38  secttoi^  111;  title  42  sections  275,  2477. 

§  5705.  Advanceinents  and  deductions 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5724  of  this 
title;  title  7  sections  3128,  3194,  3335,  4108,  5005,  5843; 
title  16  sections  971a,  971b.  2443,  3608,  3641;  title  22 
section  1474;  title  24  section  415. 

§  5706.  Allowable  travel  expenses 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  7  sections  3128, 
3194,  3335,  4108,  5005,  5843;  title  16  sections  971a, 
971b,  2443,  3608,  3641;  title  22  section  1474;  title  24  sec- 
tion 415. 
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§  5706a.  Subsistence  and  travel  expenses  for  threat- 
ened law  enforcement  personnel 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5707  of  this 
title;  title  7  sections  3128,  3194,  3335,  4108,  5005,  5843; 
title  16  sections  971a,  971b,  2443,  3608,  3641;  title  22 
section  1474;  title  24  section  415. 

§  5706b.  Interview  expenses 

An  individual  being  considered  for  employ- 
ment by  an  agency  may  be  paid  travel  or  trans- 
portation expenses  under  this  subchapter  for 
travel  to  and  from  pre-employment  interviews 
determined  necessary  by  the  agency. 

(Added  Pub.  L.  101-509,  title  V,  §  529  [title  II, 
§  206(a)(l)3,  Nov.  5,  1990,  104  Stat.  1427,  1457.) 

Effective  Date 

Section  effective  on  such  date  as  the  President  shall 
determine,  but  not  earlier  than  90  days,  and  not  later 
than  180  days,  after  Nov.  5,  1990,  see  section  529  [title 
III,  §  305]  of  Pub.  L.  101-509,  set  out  as  an  Effective 
Date  of  1990  Amendment  note  under  section  5301  of 
this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  7  sections  3128, 
3194,  3335,  4108,  5005,  5843;  title  16  sections  971a, 
971b.  2443,  3608,  3641;  title  22  section  1474;  title  24  sec- 
tion 415;  title  38  section  7410. 

§  5707.  Regulations  and  reports 

iSee  main  edition  for  text  of  (a)  to  (c)] 

(d)(1)  Each  agency  shall  ensure  that  its  ap- 
proved accommodations  percentage  for  a  fiscal 
year  shall  be  not  less  than— 

(A)  65  percent,  for  the  first  fiscal  year  that 
begins  4  years  after  the  date  of  enactment  of 
this  subsection; 

(B)  75  percent,  for  the  fiscal  year  that 
begins  5  years  after  the  date  of  enactment  of 
this  subsection;  and 

(C)  90  percent,  for  the  fiscal  year  that 
begins  6  years  after  the  date  of  enactment  of 
this  subsection  and  for  each  subsequent  fiscal 
year. 

(2)  In  this  subsection,  an  agency's  "approved 
accommodations  percentage"  for  a  fiscal  year  is 
the  percentage  determined  by  multiplying  100 
by  the  quotient  of — 

(A)  the  total  number  of  nights  spent  by  ci- 
vilian employees  of  the  agency  (as  described 
in  section  5702(a))  for  which  payment  was 
made  under  this  chapter  for  lodging  expenses 
incurred  in  any  State  at  any  approved  hotel, 
motel,  or  other  place  of  public  accommoda- 
tion not  owned  by  the  Federal  Government; 
divided  by 

(B)  the  total  number  of  nights  spent  by 
such  employees  for  which  payment  was  made 
under  this  chapter  for  lodging  expenses  in- 
curred in  any  State  at  any  hotel,  motel,  or 
other  place  of  public  accommodation  not 
owned  by  the  Federal  Government. 

(3)  For  purposes  of  this  subsection,  a  hotel, 
motel,  or  other  place  of  public  accommodation 
is  approved  if  it  meets  the  requirements  of  the 
fire  prevention  and  control  guidelines  described 
in  section  29  of  the  Federal  Fire  Prevention  and 
Control  Act  of  1974. 


(4)  For  purposes  of  this  subsection— 

(A)  the  term  "agency"  does  not  include  the 
government  of  the  District  of  Columbia;  and 

(B)  the  term  "State"  means  any  State,  the 
District  of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the  Trust  Terri- 
tory of  the  Pacific  Islands,  the  Virgin  Islands, 
the  Canal  Zone,  Guam,  American  Samoa,  or 
any  other  territory  or  possession. 

(As  amended  Pub.  L.  101-391,  §  5(a)(1),  Sept.  25, 
1990,  104  Stat.  750.) 

References  in  Text 

The  date  of  enactment  of  this  subsection,  referred  to 
in  subsec.  (d)(1),  is  the  date  of  enactment  of  Pub.  L. 
101-391,  which  was  approved  Sept.  25, 1990. 

Section  29  of  the  Federal  Fire  Prevention  and  Con- 
trol Act  of  1974,  referred  to  in  subsec.  (d)(3),  is  classi- 
fied to  section  2225  of  Title  15,  Commerce  and  Trade. 

For  definition  of  Canal  Zone,  referred  to  in  subsec. 
(d)(4)(B).  see  section  3602(b)  of  Title  22,  Foreign  Rela- 
tions and  Intercourse. 

Amendments 
1990— Subsec.  (d).  Pub.  L.  101-391  added  subsec.  (d). 

GAO  Audit  of  Agency  Compliance 

Section  5(b)  of  Pub.  L.  101-391  provided  that:  "Not 
later  than  6  months  after  the  last  day  of  the  first 
fiscal  year  during  which  lodging  expenses  are  subject 
to  the  requirements  of  section  5707(d)  of  title  5, 
United  States  Code,  as  added  by  subsection  (a),  and 
not  later  than  6  months  after  the  last  day  of  every 
fiscal  year  thereafter,  the  Comptroller  General  shaU 
conduct  an  audit  of  the  compliance  of  agencies  with 
the  requirements  of  section  5707(d)  of  title  5,  United 
States  Code  (as  added  by  subsection  (a)),  and  shall 
submit  a  report  to  Congress  describing  the  results  of 
such  audit." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5701,  5702, 
5704,  5706a.  5709  of  this  title;  title  7  sections  3128, 
3194,  3335,  4108,  5005,  5843;  title  16  sections  971a, 
971b,  2443,  3608.  3641;  title  22  section  1474;  title  24  sec- 
tion 415;  title  28  section  456;  title  40  section  872. 

§  5707a.  Adherence  to  Hre  safety  guidelines  in  estab- 
lishing rates  and  discounts  for  lodging  expenses 

(a)  Studies  or  surveys  conducted  for  the  pur- 
poses of  establishing  per  diem  rates  for  lodging 
expenses  under  this  chapter  shall  be  limited  to 
places  of  public  accommodation  that  meet  the 
requirements  of  the  fire  prevention  and  control 
guidelines  described  in  section  29  of  the  Federal 
Fire  Prevention  and  Control  Act  of  1974.  The 
provisions  of  this  subsection  shall  not  apply 
with  respect  to  studies  and  surveys  that  are 
conducted  in  any  jurisdiction  that  is  not  a  State 
as  defined  in  section  4  of  the  Federal  Fire  Pre- 
vention and  Control  Act  of  1974. 

(b)  The  Administrator  of  General  Services 
may  not  include  in  any  directory  which  lists 
lodging  accommodations  any  hotel,  motel,  or 
other  place  of  public  accommodation  that  does 
not  meet  the  requirements  of  the  fire  preven- 
tion and  control  guidelines  described  in  section 
29  of  the  Federal  Fire  Prevention  and  Control 
Act  of  1974. 

(c)  The  Administrator  of  General  Services 
shall  include  in  each  directory  which  lists  lodg- 
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ing  accommodations  a  description  of  the  access 
and  safety  devices,  including  appropriate  emer- 
gency alerting  devices,  which  each  listed  place 
of  public  accommodation  provides  for  guests 
who  are  hearing-impaired  or  visually  or  phys- 
ically handicapped. 

(d)  The  Administrator  of  General  Services 
may  take  any  additional  actions  the  Adminis- 
trator determines  appropriate  to  encourage  em- 
ployees traveling  on  official  business  to  stay  at 
places  of  public  accommodation  that  meet  the 
requirements  of  the  fire  prevention  and  control 
guidelines  described  in  section  29  of  the  Federal 
Fire  Prevention  and  Control  Act  of  1974. 

(Added  Pub.  L.  101-391,  §  4(a),  Sept.  25,  1990, 
104  Stat.  749.) 

References  in  Text 

Sections  4  and  29  of  the  Federal  Fire  Prevention  and 
Control  Act  of  1974,  referred  to  in  subsections  (a),  (b), 
and  (d),  are  classified  to  sections  2203  and  2225,  re- 
spectively, of  Title  15,  Commerce  and  Trade. 

Effective  Date 

Section  4(c)  of  Pub.  L.  101-391  provided  that:  'The 
amendments  made  by  this  section  [enacting  this  sec- 
tion] shall  take  effect  60  days  after  the  date  of  the 
publication  in  the  Federal  Register  of  the  master  list 
of  certified  places  of  public  accommodation  main- 
tained by  the  Director  of  the  Federal  Emergency  Man- 
agement Agency  pursuant  to  section  28(b)  of  the  Fed- 
eral Fire  Prevention  and  Control  Act  of  1974  [15 
U.S.C.  2224(b)]  (as  added  by  section  3  of  this  Act)." 

§  5708.  Effect  on  other  statutes 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  16  sections  971a, 
971b,  2443,  3608,  3641;  title  22  section  1474. 

SUBCHAPTER  II— TRAVEL  AND  TRANS- 
PORTATION EXPENSES;  HJEW  APPOINT- 
EES, STUDENT  TRAINEES,  AND  TRANS- 
FERRED EMPLOYEES 

§  5723.  Travel  and  transportation  expenses  of  new  ap- 
pointees and  student  trainees;  manpower  short- 
age positions 

(a)  Under  such  regulations  as  the  President 
may  prescribe  and  subject  to  subsections  (b) 
and  (c)  of  this  section,  an  agency  may  pay  from 
its  appropriations— 

(1)  travel  expenses  (A)  of  a  new  appointee, 
or  a  student  trainee  when  assigned  on  com- 
pletion of  college  work,  to  any  position,  (B)  of 
a  new  appointee  to  the  Senior  Executive  Serv- 
ice or  the  Federal  Bureau  of  Investigation 
and  Drug  Enforcement  Administration  Senior 
Executive  Service,  or  (C)  of  any  person  ap- 
pointed by  the  President  to  a  position  the 
rate  of  pay  for  which  is  equal  to  or  higher 
than  the  minimum  rate  of  pay  payable  for  a 
position  classified  above  GS-15  pursuant  to 
section  5108;  and 

ISee  main  edition  for  text  of  (2)1 

from  his  place  of  residence  at  the  time  of  selec- 
tion or  assignment  to  his  duty  station.  If  the 
travel  and  transportation  expenses  of  a  student 
trainee  were  paid  when  he  was  appointed,  they 
may  not  be  paid  when  he  is  assigned  after  com- 
pletion of  college  work.  Travel  expenses  pay- 


able under  this  subsection  may  include  the  per 
diem  and  mileage  allowances  authorized  for  em- 
ployees by  subchapter  I  of  this  chapter.  Ad- 
vances of  funds  may  be  made  for  the  expenses 
authorized  by  this  subsection  to  the  extent  au- 
thorized by  section  5724(f)  of  this  title.  In  the 
case  of  an  appointee  described  in  paragraph  (1) 
who  has  performed  transition  activities  under 
section  3  of  the  Presidential  Transition  Act  of 
1963  (3  U.S.C.  102  note),  the  provisions  of  para- 
graphs (1)  and  (2)  may  apply  to  travel  and 
transportation  expenses  from  the  place  of  resi- 
dence of  such  appointee  (at  the  time  of  reloca- 
tion following  the  most  recent  general  elections 
held  to  determine  the  electors  of  the  President) 
to  the  assigned  duty  station  of  such  appointee. 

iSee  main  edition  for  text  ofib)  to  (e)] 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  II,  §  206(b)],  Nov.  5,  1990,  104  Stat.  1427, 
1457.) 

Amendments 

1990—Subsec.  (a)(1)(A).  Pub.  L.  101-509.  §529  [title 
II,  §  206(b)(1)],  substituted  "any  position"  for  "a  posi- 
tion in  the  United  States  for  which  the  Office  of  Per- 
sonnel Management  determines  there  is  a  manpower 
shortage". 

Subsec.  (a)(1)(C).  Pub.  L.  101-509,  §529  [title  II. 
§  206(b)(2)],  substituted  "the  minimimi  rate  of  pay 
payable  for  a  position  classified  above  GS-15  pursuant 
to  section  5108;  and"  for  "the  minimimi  rate  of  pay 
prescribed  for  GS-16;  and". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5. 
1990,  see  section  529  [title  III.  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5726.  5727  of 
this  title;  title  28  section  530;  title  42  section  1873. 

§  5724.  Travel  and  transportation  expenses  of  employ- 
ees transferred;  advancement  of  funds;  reim- 
bursement on  commuted  basis 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3375.  4109, 
5723.  5724a.  5724b.  5726  of  this  title;  title  16  section 
3378;  title  42  sections  290aa.  299c-4;  title  50  section 
403e. 

§  5724a.  Relocation  expenses  of  employees  transferred 
or  reemployed 

(a)  Under  such  regulations  as  the  President 
may  prescribe  and  to  the  extent  considered  nec- 
essary and  appropriate,  as  provided  therein,  ap- 
propriations or  other  funds  available  to  an 
agency  for  administrative  expenses  are  avail- 
able for  the  reimbursement  of  all  or  part  of  the 
following  expenses  of  an  employee  for  whom 
the  Government  pays  expenses  of  travel  and 
transportation  under  section  5724(a)  of  this 
title: 

ISee  main  edition  for  text  of  i  1)1 

(2)  Expenses  of  per  diem  allowance  or  sub- 
sistence of  the  employee  and  his  spouse,  not 
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in  excess  of  the  maximum  payment  permitted 
under  regulations  which  implement  section 
5702  of  this  title.  Expenses  of  transportation 
to  seek  permanent  residence  quarters  at  a 
new  official  station  when  both  the  old  and 
new  stations  are  located  within  the  United 
States.  However,  expenses  under  this  para- 
graph may  be  allowed  only  for  one  round  trip 
in  connection  with  each  change  of  station  of 
the  employee. 

ISee  main  edition  for  text  of  (3)  and  (4);  (6)  and 
(c)] 

(As  amended  Pub.  L.  101-510.  div.  A.  title  XII, 
§  1206(c),  Nov.  5,  1990,  104  Stat.  1661.) 

Amendbsents 

1990— Subsec.  (a)(2).  Pub.  L.  101-510  struck  out 
"continental"  before  "United  States"  in  second  sen- 
tence. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3375,  5724, 
5724b  of  this  title;  title  22  section  3691;  title  38  section 
707;  title  42  sections  290aa,  299c-4;  title  50  section 
403e. 

§5726.  Storage  expenses;  household  goods  and  per- 
sonal effects 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3735,  5724, 
5724a  of  this  title;  title  26  section  912;  title  42  sections 
290aa,  299c-4. 

§  5731.  Expenses  limited  to  lowest  first-class  rate 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  2  section  476;  title 
16  sections  916Z,  961,  971a,  971b,  1032,  2443,  3608,  3641; 
title  22  sections  287e,  287r,  2024;  title  42  sections  275, 
2477,  4277;  title  50  section  403e. 

SUBCHAPTER  III-TRANSPORTATION  OP 
REMAINS,  DEPENDENTS.  AND  EFFECTS 

§5742.  Transportation  of  remains,  dependents,  and 
effects;  death  occurring  away  from  official  sta- 
tion or  abroad 

LSee  main  edition  for  text  of  (a)l 

(b)  When  an  employee  dies,  the  head  of  the 
agency  concerned,  under  regulations  prescribed 
by  the  President  and,  except  as  otherwise  pro- 
vided by  law,  may  pay  from  appropriations 
available  for  the  activity  in  which  the  employee 
was  engaged— 

(1)  the  expense  of  preparing  and  transport- 
ing the  remains  to  the  home  or  official  sta- 
tion of  the  employee,  or  such  other  place  ap- 
propriate for  interment  as  is  determined  by 
the  head  of  the  agency  concerned,  if  death 
occurred  while  the  employee  was  in  a  travel 
status  away  from  his  official  station  in  the 
United  States  or  while  performing  official 
duties  outside  the  continental  United  States 
or  in  transit  thereto  or  therefrom;  and 

(2)  the  expense  of  transporting  his  depend- 
ents, including  expenses  of  packing,  crating, 
draying,  and  transporting  household  effects 
and  other  personal  property  to  his  former 
home  or  such  other  place  as  is  determined  by 
the  head  of  the  agency  concerned,  if  death 


occurred  while  the  employee  was  performing 
official  duties  outside  the  continental  United 
States  or  in  transit  thereto  or  therefrom. 

iSee  main  edition  for  text  ofCc)  and  (d)l 

(e)  Employees  covered  by  this  section  include 
an  employee  who  has  been  reassigned  away 
from  the  employee's  home  of  record  pursuant 
to  a  mandatory  mobility  agreement  executed  as 
a  condition  of  employment. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XII, 
§  1206(d),  Nov.  5,  1990,  104  Stat.  1661.) 

Amendbsents 

1990-Subsec.  (b)(1),  (2).  Pub.  L.  101-510, 
§  1206(d)(1),  inserted  "continental"  after  "outside 
the". 

Subsec.  (e).  Pub.  L.  101-510,  §  1206(d)(2),  added 
subsec.  (e). 

Delegation  of  Functions 

Authority  of  President  under  subsec.  (e)  of  this  sec- 
tion delegated  to  Office  of  Personnel  Management  by 
section  6(b)  of  Ex.  Ord.  No.  12748,  Feb.  1, 1991,  56  P.R. 
4521,  eff.  May  4,  1991,  set  out  as  a  note  under  section 
5301  of  this  title. 

SUBCHAPTER  IV— MISCELLANEOUS 
PROVISIONS 

§  5753.  Recruitment  and  relocation  bonuses 

(a)  The  Office  of  Personnel  Management  may 
authorize  the  head  of  an  agency  to  pay  a  bonus 
to  an  employee  who  is  newly  appointed  to  a  po- 
sition under  the  General  Schedule,  or  to  an  em- 
ployee under  the  General  Schedule  or  imder 
any  other  pay  authority  in  the  executive,  legis- 
lative, or  judicial  branch  who  must  relocate  to 
accept  a  position  under  the  General  Schedule, 
if  the  Office  determines  that  the  agency  would 
be  lilcely,  in  the  absence  of  such  a  bonus,  to  en- 
coimter  difficulty  in  filling  the  position. 

(b)(1)(A)  The  amount  of  a  bonus  under  this 
section  shall  be  determined  by  regulations  of 
the  Office,  but  may  not  exceed  25  percent  of 
the  annual  rate  of  basic  pay  of  the  position  to 
which  the  employee  is  being  appointed  or  relo- 
cated. 

(B)  For  purposes  of  computing  a  percentage 
of  a  rate  of  basic  pay  under  subparagraph  (A), 
the  rate  of  basic  pay  used  shall  be  determined 
without  taking  into  account  any  comparability 
payment  under  section  5304. 

(2)  Payment  of  a  bonus  under  this  section 
shall  be  contingent  upon  the  employee  entering 
into  an  agreement  with  the  agency  to  complete 
a  period  of  emplosmaent  with  the  agency,  with 
the  required  period  determined  pursuant  to 
regulations  of  the  Office.  If  the  employee  vol- 
untarily fails  to  complete  such  period  of  service 
or  is  separated  from  the  service  before  comple- 
tion of  such  period  of  service  for  cause  on 
charges  of  misconduct  or  delinquency,  the  em- 
ployee shall  repay  the  bonus  on  a  pro  rata 
basis. 

(3)  A  bonus  imder  this  section  shall  be  paid  as 
a  lump  sum,  and  may  not  be  considered  to  be 
part  of  the  basic  pay  of  an  employee. 
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(4)  Under  regulations  of  the  Office,  a  recruit- 
ment bonus  may  be  paid  to  a  newly-hired  em- 
ployee before  the  employee  enters  on  duty. 

(c)  For  the  purpose  of  this  section— 

(1)  the  terms  "agency"  and  "employee" 
have  the  meanings  given  them  by  section 
5102;  and 

(2)  any  reference  to  "a  position  under  the 
General  Schedule"  or  "an  employee  under 
the  General  Schedule"  shall  be  considered  to 
be  a  reference  to  any  position  or  employee  to 
which  subchapter  III  of  chapter  53  applies. 

(d)  The  Office  shall  prescribe  such  regula- 
tions as  it  considers  necessary  for  the  adminis- 
tration of  subsections  (a)  through  (c). 

(e)  At  the  request  of  the  head  of  an  Executive 
agency,  the  President  may  authorize  the  appli- 
cation of  the  preceding  provisions  of  this  sec- 
tion with  respect  to  1  or  more  categories  of  em- 
ployees within  such  agency  who  would  not 
otherwise  be  covered  by  this  section  (including 
authority  under  subsection  (d)  to  prescribe  any 
necessary  regulations). 

(Added  Pub.  L.  101-509,  title  V,  §  529  [title  II. 
§  208(a)].  Nov.  5,  1990. 104  Stat.  1427,  1458.) 

Effective  Date 

Section  effective  on  such  date  as  the  President  shall 
determine,  but  not  earlier  than  90  days,  and  not  later 
than  180  days,  after  Nov.  5.  1990.  see  section  529  [title 
III.  §  305]  of  Pub.  L.  101-509.  set  out  as  an  Effective 
Date  of  1990  Amendment  note  under  section  5301  of 
this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5307  of  this 
title;  title  38  section  7410. 

§  5754.  Retention  allowances 

(a)  The  Office  of  Personnel  Management  may 
authorize  the  head  of  an  agency  to  pay  an  al- 
lowance to  an  employee  under  the  General 
Schedule  if — 

(1)  the  imusually  high  or  unique  qualifica- 
tions of  the  employee  or  a  special  need  of  the 
agency  for  the  employee's  services  makes  it 
essential  to  retain  the  employee;  and 

(2)  the  agency  determines  that  the  employ- 
ee would  be  likely  to  leave  in  the  absence  of  a 
retention  allowance. 

(b)(1)  A  retention  allowance,  which  shall  be 
stated  as  a  percentage  of  the  rate  of  basic  pay 
(excluding  any  comparability  payments  under 
section  5304)  of  the  employee,  may  not  exceed 
25  percent  of  such  rate  of  basic  pay. 

(2)  A  retention  allowance  may  not  be  consid- 
ered to  be  part  of  the  basic  pay  of  an  employee, 
and  the  reduction  or  elimination  of  a  retention 
allowance  may  not  be  appealed.  The  preceding 
sentence  shall  not  be  construed  to  extinguish  or 
lessen  any  right  or  remedy  imder  subchapter  II 
of  chapter  12  or  under  any  of  the  laws  referred 
to  in  section  2302(d). 

(3)  A  retention  allowance  shall  be  paid  at  the 
same  time  and  in  the  same  manner  as  the  em- 
ployee's basic  pay  is  paid. 

(c)  For  the  purpose  of  this  section— 

(1)  the  terms  "agency"  and  "employee" 
have  the  meanings  given  them  by  section 
5102;  and 


(2)  any  reference  to  "an  employee  under 
the  General  Schedule"  shall  be  considered  to 
be  a  reference  to  any  employee  holding  a  po- 
sition to  which  subchapter  III  of  chapter  53 
applies. 

(d)  The  Office  shall  prescribe  such  regula- 
tions as  it  considers  necessary  for  the  adminis- 
tration of  subsections  (a)  through  (c). 

(e)  At  the  request  of  the  head  of  an  Executive 
agency,  the  President  may  authorize  the  appli- 
cation of  the  preceding  provisions  of  this  sec- 
tion with  respect  to  1  or  more  categories  of  em- 
ployees within  such  agency  who  would  not 
otherwise  be  covered  by  this  section  (including 
authority  under  subsection  (d)  to  prescribe  any 
necessary  regulations). 

(Added  Pub.  L.  101-509,  title  V.  §  529  [title  II, 
§  208(a)],  Nov.  5, 1990,  104  Stat.  1427,  1459.) 

Effective  Date 

Section  effective  on  such  date  as  the  President  shall 
determine,  but  not  earlier  than  90  days,  and  not  later 
than  180  days,  after  Nov.  5.  1990.  see  section  529  [title 
III,  §  305]  of  Pub.  L.  101-509.  set  out  as  an  Effective 
Date  of  1990  Amendment  note  under  section  5301  of 
this  title. 

Delegation  of  Functions 

Authority  of  President  under  subsec.  (e)  of  this  sec- 
tion delegated  to  Office  of  Personnel  Management  by 
section  6(c)  of  Ex.  Ord.  No.  12748.  Feb.  1.  1991,  56  F.R. 
4521.  eff.  May  4,  1991,  set  out  as  a  note  under  section 
5301  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5307  of  this 
title;  title  38  section  7410. 

§  5755.  Supervisory  differentials 

(a)(1)  The  Office  of  Personnel  Management 
may  authorize  the  head  of  an  agency  to  pay  a 
differential  to  an  employee  under  the  General 
Schedule  who  has  supervisory  responsibility  for 
1  or  more  employees  not  under  the  General 
Schedule,  if  1  or  more  of  the  subordinate  em- 
ployees would,  in  the  absence  of  such  a  differ- 
ential, be  paid  more  than  the  supervisory  em- 
ployee. 

(2)  For  the  purposes  of  comparing  the  pay  of 
a  supervisory  employee  under  the  General 
Schedule  with  the  pay  of  a  subordinate  employ- 
ee not  under  the  General  Schedule,  comparabil- 
ity payments  under  section  5304,  differentials, 
and  allowances  that  are  not  a  part  of  basic  pay 
may  be  taken  into  consideration,  as  provided  by 
regulations  of  the  Office. 

(b)(1)  A  supervisory  differential,  which  shall 
be  stated  as  a  percentage  of  the  supervisory  em- 
ployee's rate  of  basic  pay  (excluding  any  com- 
parability payments  under  section  5304)  or  as  a 
dollar  amoimt,  may  not  cause  the  supervisory 
employee's  pay  to  exceed  the  pay  of  the  high- 
est paid  subordinate  employee  by  more  than  3 
percent. 

(2)  A  supervisory  differential  may  not  be  con- 
sidered to  be  part  of  the  basic  pay  of  an  em- 
ployee, and  the  reduction  or  elimination  of  a 
supervisory  differential  may  not  be  appealed. 
The  preceding  sentence  shall  not  be  construed 
to  extinguish  or  lessen  any  right  or  remedy 
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under  subchapter  II  of  chapter  12  or  under  any 
of  the  laws  referred  to  in  section  2302(d). 

(3)  A  supervisory  differential  shall  be  paid  in 
the  same  manner  and  at  the  same  time  as  the 
employee's  basic  pay  is  paid. 

(c)  For  the  purpose  of  this  s«5tion— 

(1)  the  terms  "agency"  and  "employee" 
have  the  meanings  given  them  by  section 
5102;  and 

(2)  any  reference  to  "an  employee  under 
the  General  Schedule"  shall  be  considered  to 
be  a  reference  to  any  employee  holding  a  po- 
sition to  which  subchapter  III  of  chapter  53 
applies. 

(d)  The  Office  shall  prescribe  such  regula- 
tions as  it  considers  necessary  for  the  adminis- 
tration of  this  section. 

(Added  Pub.  L.  101-509,  title  V.  §  529  [title  II. 
§  211(a)],  Nov.  5,  1990, 104  Stat.  1427, 1461.) 

Eppective  Date 

Section  effective  on  such  date  as  the  President  shall 
determine,  but  not  earlier  than  90  days,  and  not  later 
than  180  days,  after  Nov.  5,  1990,  see  section  529  [title 
III,  §  305]  of  Pub.  L.  101-509,  set  out  as  an  Effective 
Date  of  1990  Amendment  note  under  section  5301  of 
this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5307  of  this 
title. 

CHAPTER  59— ALLOWANCES 

SUBCHAPTER  IV-MISCELLANEOUS 
ALLOWANCES 

Sec. 

5942a.      Separate  maintenance  allowance  for  duty  at 

Johnston  Island. 
[5948.       Repealed.] 

Amendbsents 

1991— Pub.  L.  102-190,  div.  A,  title  X,  §  1092(a)(2), 
Dec.  5.  1991, 105  Stat.  1487,  added  item  5942a. 

1978— Pub.  L.  95-603,  §  2(b),  Nov.  6,  1978,  92  Stat. 
3020.  added  item  5948. 

Pub.  L  95-603,  §3,  Nov.  6,  1978,  92  Stat.  3020,  as 
amended  Pub.  L.  96-166,  §  4,  Dec.  29.  1979,  93  Stat. 
1273;  Pub.  L.  97-141,  §  3,  Dec.  29,  1981,  95  Stat.  1719; 
Pub.  L.  98-168.  title  I,  §  102(b).  Nov.  29,  1983,  97  Stat. 
1105,  struck  out  item  5948  "Physicians  comparability 
allowances**,  effective  Sept.  30, 1989. 

Chapter  Referred  to  in  Other  Sections 

This  chapter  Is  referred  to  In  section  5307  of  this 
title. 

SUBCHAPTER  I-UNIFORMS 
§  5901.  Uniform  allowances 

(a)  There  is  authorized  to  be  appropriated  an- 
nually to  each  agency  of  the  Government  of 
the  United  States,  including  a  Government 
owned  corporation,  and  of  the  government  of 
the  District  of  Columbia,  on  a  showing  of  neces- 
sity or  desirability,  such  sums  as  may  be  neces- 
sary to  carry  out  this  subchapter.  The  head  of 
the  agency  concerned,  out  of  funds  made  avail- 
able by  the  appropriation,  shall— 

(1)  furnish  to  each  of  these  employees  a 
uniform  at  a  cost  not  to  exceed  $400  a  year 
(or  such  higher  maximum  amount  as  the 


Office  of  Personnel  Management  may  estab- 
lish under  section  5902).;  ^  or 

(2)  pay  to  each  of  these  employees  an  allow- 
ance for  a  uniform  not  to  exceed  $400  a  year 
(or  such  higher  maximimi  amount  as  the 
Office  of  Personnel  Management  may  estab- 
lish under  section  5902)..* 

The  allowance  may  be  paid  only  at  the  times 
and  in  the  amounts  authorized  by  the  regula- 
tions prescribed  under  section  5903  of  this  title. 
When  the  agency  pays  direct  to  the  uniform 
vendor,  the  head  of  the  agency  may  deduct  a 
service  charge  of  not  more  than  4  percent. 

ISee  main  edition  for  text  of(b)  and  (c)] 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  II,  §  202(a)],  Nov.  5.  1990,  104  Stat.  1427, 
1456.) 

ABOan)MENTS 

1990— Subsec.  (a).  Pub.  K  101-509,  §529  [title  II, 
§  202(a)(1)],  substituted  "such  sums  as  may  be  neces- 
sary to  carry  out  this  subchapter."  for  "an  amount  not 
to  exceed  $125  multiplied  by  the  number  of  employees 
of  the  agency  who  are  required  by  regulation  or  stat- 
ute to  wear  a  prescribed  uniform  in  the  performance 
of  official  duties  and  who  are  not  being  furnished  with 
the  uniform." 

Subsec.  (a)(1),  (2).  Pub.  L.  101-509,  §529  [title  II, 
§  202(a)(2)],  substituted  "$400  a  year  (or  such  higher 
maximum  amount  as  the  Office  of  Personnel  Manage- 
ment may  establish  imder  section  5902)."  for  "$125  a 
year". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  imder  section  5301  of  this 
title. 

Section  Referred  to  in  Other  Sections 

This  section  Is  referred  to  In  sections  5902,  8331  of 
this  title;  title  10  sections  1593,  1606;  title  16  sections 
la-4,  742J-2;  title  22  section  3712;  title  25  section  2807; 
title  38  section  903;  title  43  section  1468. 

§  5902.  Increase  in  maximum  uniform  allowance 

The  Office  of  Personnel  Management  may, 
from  time  to  time,  by  regulation  adjust  the 
maximum  amount  for  the  cost  of  imif orms  and 
the  maximum  allowance  for  uniforms  under 
section  5901. 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  II,  §  202(b)],  Nov.  5,  1990,  104  Stat.  1427. 
1456.) 

Amendments 

1990— Pub.  L.  101-509  amended  section  generaUy. 
Prior  to  amendment,  section  read  as  follows:  "Not- 
withstanding section  5901  of  this  title,  each  of  the  re- 
spective maxlmimi  uniform  allowances  in  effect  on 
April  1,  1966,  for  the  respective  categories  of  employ- 
ees to  whom  imif orm  aUowances  are  paid  imder  sec- 
tion 5901  of  this  title  are  increased,  subject  to  the 
maximum  allowance  authorized  by  section  5901  of  this 
title,  as  follows: 

"(1)  If  the  maximum  imif  orm  allowance  is  $100  or 

more,  it  is  increased  by  25  percent. 


^  So  in  original. 
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"(2)  If  the  maximiun  uniform  allowance  is  $75  or 
more  but  less  than  $100,  it  is  increased  by  30  per- 
cent. 

"(3)  If  the  maximum  uniform  allowance  is  $50  or 

more  but  less  than  $75,  it  is  increased  by  35  percent. 

"(4)  If  the  maximum  uniform  allowance  is  less 

than  $50,  it  is  increased  by  40  percent. 

The  maximum  uniform  allowances,  as  in  effect  on 

April  1, 1966,  and  as  increased  by  this  section,  may  not 

be  reduced." 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §3051  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5901  of  this 
title:  title  22  section  3712. 

§  5903.  Regulations 

The  Office  of  Personnel  Management  may 
prescribe  such  regulations  as  it  considers  neces- 
sary for  the  administration  of  this  subchapter. 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  II,  §  202(b)],  Nov.  5,  1990,  104  Stat.  1427, 
1456.) 

Abiendments 

1990— Pub.  L.  101-509  amended  section  generally. 
Prior  to  amendment,  section  read  as  follows:  "The 
President  shall  prescribe  regulations  necessary  for  the 
uniform  administration  of  this  subchapter.*' 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 

SUBCHAPTER  II-QUARTERS 

§5911.    Quarters    and   facilities;    employees    in    the 
United  States 

Deposit  in  Special  Fund  of  Rents  and  Charges 
Collected  for  Use  or  Occupancy  of  Quarters 

Pub.  L.  98-473,  title  I,  §  101(c)  [title  III,  §  320],  Oct. 
12,  1984,  98  Stat.  1837,  1874,  as  amended  by  Pub.  L. 
100-446,  title  III,  §  316,  Sept.  27,  1988,  102  Stat.  1826; 
Pub.  L.  101-121,  title  III,  §  317,  Oct.  23,  1989,  103  Stat. 
745,  provided  that:  "Notwithstanding  title  5  of  the 
United  States  Code  or  any  other  provision  of  law, 
after  September  30,  1984,  rents  and  charges  collected 
by  pajrroU  deduction  or  otherwise  for  the  use  or  occu- 
pancy of  quarters  of  agencies  funded  by  this  Act 
[probably  means  Department  of  the  Interior  and  Re- 
lated Agencies  Appropriation  Act,  1985,  as  set  forth  in 
section  101(c)  of  Pub.  L.  98-473]  shall  thereafter  be  de- 
posited in  a  special  fund  in  each  agency,  to  remain 
available  until  expended,  for  the  maintenance  and  op- 
eration of  the  quarters  of  that  agency:  Provided,  That 
nothing  contained  herein  shall  prohibit  an  agreement 
between  an  Indian  tribe  or  tribal  organization  and  the 
Secretary  of  the  Interior  or  the  Secretary  of  Health 
and  Human  Services,  pursuant  to  the  Indian  Self -De- 
termination Act,  as  amended  (25  U.S.C.  450  et  seq.), 
under  which  such  tribe  or  tribal  organization  may 
retain  rents  and  charges  for  the  operation,  mainte- 
nance, and  repair  of  such  quarters." 


Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  16  section  754;  title 
42  section  12555. 

§5912.   Quarters   in   Government   owned   or   rented 
buildings;  employees  in  foreign  countries 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5922  of  this 
title;  title  20  section  905;  title  22  sections  287e,  287r, 
1474. 

§  5913.  Official  residence  expenses 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  22  sections  287e, 
287e-l,  2687;  title  26  section  912. 

SUBCHAPTER  III-OVERSEAS 
DIFFERENTIALS  AND  ALLOWANCES 

§  5921.  Definitions 

Limitation  on  Housing  Benefits 

Pub.  L.  101-246,  title  I,  §  156,  Feb.  16,  1990,  104  Stat. 
46,  provided  that: 

"(a)  In  General.— The  Secretary  of  State  shall  es- 
tablish and  implement  an  appropriate  housing  policy 
and  space  standards  in  consultation  with  all  agencies 
with  employees  outside  the  United  States  who  are 
under  the  authority  of  the  chief  of  mission  or  with 
other  agencies  or  employees  who  participate  in  the 
overseas  housing  program.  Such  policy  may  not  pro- 
vide housing  or  related  benefits  based  solely  on  the 
representational  status  of  the  employee,  except  if  such 
individual  is  the  ambassador,  deputy  chief  of  mission, 
permanent  charge,  or  the  consul  general  when  serving 
as  the  principal  officer. 

"(b)  Waiver.— The  Secretary  of  State  may  grant  ex- 
ceptions to  the  restriction  on  providing  housing  or  re- 
lated benefits  on  a  representational  basis  under  sub- 
section (a)  on  a  case-by-case  basis  where  a  documented 
need  for  such  exception  is  established.  The  Secretary 
of  State  shall  prepare  a  comprehensive  list  annually  of 
all  such  exceptions  granted  imder  this  subsection.'* 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5924  of  this 
title;  title  22  section  1474. 

§  5922.  General  provisions 

{.See  main  edition  for  text  ofia)  to  (c)] 

(d)  When  a  quarters  allowance  or  allowance 
related  to  education  under  this  subchapter,  or 
quarters  furnished  in  Government-owned  or 
controlled  buildings  under  section  5912,  would 
be  furnished  to  an  employee  but  for  the  death 
of  the  employee,  such  allowances  or  quarters 
may  be  furnished  or  continued  for  the  purpose 
of  allowing  any  child  of  the  employee  to  com- 
plete the  current  school  year  at  post  or  away 
from  post  notwithstanding  the  employee's 
death. 

(e)  When  an  allowance  related  to  education 
away  from  post  under  this  subchapter  would  be 
authorized  with  respect  to  an  employee  but  for 
the  evacuation  or  authorized  departure  status 
of  the  post,  such  an  allowance  may  be  fur- 
nished or  continued  for  the  purpose  of  allowing 
any  dependent  children  of  such  employee  to 
complete  the  current  school  year. 
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(As  amended  Pub.  L.  102-138,  title  I,  §  147(c), 
Oct.  28,  1991,  105  Stat.  669.) 

Amendhents 

1991— Subsecs.  (d).  (e).  Pub.  L.  102-138  added  sub- 
sees,  (d)  and  (e). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  22  section  1474; 
title  26  section  912. 

§  5923.  Quarters  allowances 

(a)  When  Government  owned  or  rented  quar- 
ters are  not  provided  without  charge  for  an  em- 
ployee in  a  foreign  area,  one  or  more  of  the  fol- 
lowing quarters  allowances  may  be  granted 
when  applicable: 

(DA  temporary  subsistence  allowance  for 
the  reasonable  cost  of  temporary  quarters  (in- 
cluding meals  and  laundry  expenses)  incurred 
by  the  employee  and  his  family— 

(A)  for  a  period  not  in  excess  of  90  days 
after  first  arrival  at  a  new  post  of  assign- 
ment in  a  foreign  area  or  a  period  ending 
with  the  occupation  of  residence  quarters, 
whichever  is  shorter;  and 

(B)  for  a  period  of  not  more  than  30  days 
immediately  before  final  departure  from 
the  post  after  the  necessary  evacuation  of 
residence  quarters. 

(2)  A  living  quarters  aUowance  for  rent, 
heat,  light,  fuel,  gas,  electricity,  and  water, 
without  regard  to  section  3324(a)  and  (b)  of 
title  31. 

(3)  Under  imusual  circumstances,  payment 
or  reimbursement  for  extraordinary,  neces- 
sary, and  reasonable  expenses,  not  otherwise 
compensated  for,  incurred  in  initial  repairs, 
alterations,  and  improvements  to  the  private- 
ly leased  residence  of  an  employee  at  a  post 
of  assignment  in  a  foreign  area,  if — 

(A)  the  expenses  are  administratively  ap- 
proved in  advance;  and 

(B)  the  duration  and  terms  of  the  lease 
justify  payment  of  the  expenses  by  the 
Government. 

(b)  The  90-day  period  under  subsection 
(a)(1)(A)  and  the  30-day  period  under  subsec- 
tion (a)(1)(B)  may  each  be  extended  for  not 
more  than  60  additional  days  if  the  head  of  the 
agency  concerned  or  his  designee  determines 
that  there  are  compelling  reasons  beyond  the 
control  of  the  employee  for  the  continued  occu- 
pancy of  temporary  quarters. 

(As  amended  Pub.  L.  102-138,  title  I.  §  147(d), 
Oct.  28, 1991, 105  Stat.  669.) 

Amendments 

1991— Pub.  L.  102-138  designated  existing  provisions 
as  subsec.  (a),  substituted  "subsistence"  for  ''lodging" 
and  inserted  ''(including  meals  and  laundry  expenses)" 
after  "quarters"  in  par.  (1),  substituted  "90  days"  for 
"3  months"  in  par.  (1)(A).  substituted  "30  days"  for  "1 
month"  in  par.  (1)(B),  and  added  subsec.  (b). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5924  of  this 
title;  title  22  sections  1474,  2506;  title  26  section  912. 


§  5924.  Cost-of-living  allowances 

The  following  cost-of-living  allowances  may 
be  granted,  when  applicable,  to  an  employee  in 
a  foreign  area: 

(DA  post  allowance  to  offset  the  difference 
between  the  cost  of  living  at  the  post  of  as- 
signment of  the  employee  in  a  foreign  area 
and  the  cost  of  living  in  the  District  of  Co- 
lumbia, except  that  employees  receiving  the 
temporary  subsistence  allowance  under  sec- 
tion 5923(1)  are  ineligible  for  a  post  allowance 
imder  this  paragraph. 

(2)  A  transfer  allowance  for  extraordinary, 
necessary,  and  reasonable  subsistence  and 
other  relocation  expenses  (including  imavoid- 
able  lease  penalties),  not  otherwise  compen- 
sated for,  incurred  by  an  employee  incident  to 
establishing  himself  at  a  post  of  assignment 
in- 

(A)  a  foreign  area  (including  costs  in- 
curred in  the  United  States,  its  territories 
or  possessions,  the  Commonwealth  of 
Puerto  Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  or  the  areas  and 
installations  in  the  Republic  of  Panama 
made  available  to  the  United  States  pursu- 
ant to  the  Panama  Canal  Treaty  of  1977 
and  related  agreements  prior  to  departure 
for  a  post  of  assignment  in  a  foreign  area); 
or 

(B)  the  United  States  after  the  employee 
agrees  in  writing  to  remain  in  Government 
service  for  12  months  after  transfer,  unless 
separated  for  reasons  beyond  the  control  of 
the  employee  that  are  acceptable  to  the 
agency  concerned. 

(3)  A  separate  maintenance  allowance  to 
assist  an  employee  who  is  compelled  or  au- 
thorized, because  of  dangerous,  notably  un- 
healthful,  or  excessively  adverse  living  condi- 
tions at  the  employee's  post  of  assignment  in 
a  foreign  area,  or  for  the  convenience  of  the 
Government,  or  who  requests  such  an  allow- 
ance because  of  special  needs  or  hardship  in- 
volving the  employee  or  the  employee's 
spouse  or  dependents,  to  meet  the  additional 
expenses  of  maintaining,  elsewhere  than  at 
the  post,  the  employee's  spouse  or  depend- 
ents, or  both.  Notwithstanding  section 
1217(d)  of  the  Panama  Canal  Act  of  1979  (22 
U.S.C.  3657(d)),  for  the  purposes  of  this  para- 
graph, the  term  "foreign  area"  includes  the 
Republic  of  Panama. 

(4)  An  education  allowance  or  payment  of 
travel  costs  to  assist  an  employee  with  the  ex- 
traordinary and  necessary  expenses,  not 
otherwise  compensated  for,  incurred  because 
of  his  service  in  a  foreign  area  or  foreign 
areas  in  providing  adequate  education  for  his 
dependents  (or,  to  the  extent  education  away 
from  post  is  involved,  official  assignment  to 
service  in  such  area  or  areas),  as  follows: 

(A)  An  allowance  not  to  exceed  the  cost  of 
obtaining  such  kindergarten,  elementary 
and  secondary  educational  services  as  are 
ordinarily  provided  without  charge  by  the 
public  schools  in  the  United  States  (includ- 
ing such  educational  services  as  are  provid- 
ed by  the  States  under  the  Individuals  with 
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Disabilities  Education  Act),  plus,  in  those 
cases  when  adequate  schools  are  not  avail- 
able at  the  post  of  the  employee,  board  and 
room,  and  periodic  transportation  between 
that  post  and  the  nearest  locality  where 
adequate  schools  are  available,  without 
regard  to  section  3324(a)  and  (b)  of  title  31. 
The  amount  of  the  allowance  granted  shall 
be  determined  on  the  basis  of  the  educa- 
tional facility  used. 

(B)  The  travel  expenses  of  dependents  of 
an  employee  to  and  from  a  school  in  the 
United  States  to  obtain  an  American  sec- 
ondary or  postsecondary  educational  insti- 
tution education  (other  than  a  program  of 
post-baccalaureate  education),  not  to 
exceed  one  annual  trip  each  way  for  each 
dependent.  An  allowance  pajmient  under 
subparagraph  (A)  of  this  paragraph  (4)  may 
not  be  made  for  a  dependent  during  the  12 
months  following  his  arrival  in  the  United 
States  for  secondary  education  under  au- 
thority contained  in  this  subparagraph  (B). 
Notwithstanding  section  5921(6)  of  this 
title,  travel  expenses,  for  the  purpose  of  ob- 
taining postsecondary  educational  institu- 
tion education  (other  than  a  program  of 
post-baccalaureate  education),  may  be  au- 
thorized under  this  subparagraph  (B), 
under  such  regulations  as  the  President 
may  prescribe,  for  dependents  of  employees 
who  are  citizens  of  the  United  States  sta- 
tioned in  the  Canal  Zone.  For  the  purposes 
of  this  subparagraph,  the  term  "educational 
institution"  has  the  meaning  defined  under 
section  1701(a)(6)  ^  of  title  38. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XII, 
§  1206(h),  Nov.  5,  1990,  104  Stat.  1662;  Pub.  L. 
102-138,  title  I,  §  147(e),  Oct.  28,  1991,  105  Stat. 
670.) 

References  in  Text 

The  Individuals  with  Disabilities  Education  Act,  re- 
ferred to  in  par.  (4)(A),  is  title  VI  of  Pub.  L.  91-230, 
Apr.  13,  1970.  84  Stat.  175,  as  amended,  which  is  classi- 
fied generally  to  chapter  33  (§  1400  et  seq.)  of  Title  20, 
Education.  For  complete  classification  of  this  Act  to 
the  Code,  see  section  1400  of  Title  20  and  Tables. 

Section  1701(a)(6)  of  title  38,  referred  to  in  par. 
(4)(B),  was  renumbered  section  3501(a)(6)  of  title  38 
by  Pub.  L.  102-83,  §  5(a),  Aug.  6. 1991.  105  Stat.  406. 

For  definition  of  Canal  Zone,  referred  to  in  par. 
(4)(B),  see  section  3602(b)  of  Title  22,  Foreign  Rela- 
tions and  Intercourse. 

Amendments 

1991— Par.  (1).  Pub.  L.  102-138,  §  147(e)(1),  substitut- 
ed "Columbia,  except  that  employees  receiving  the 
temporary  subsistence  allowance  under  section  5923(1) 
are  ineligible  for  a  post  allowance  under  this  para- 
graph" for  "Coliunbia". 

Par.  (2).  Pub.  L.  102-138.  §  147(e)(2).  in  introductory 
provisions  substituted  "subsistence  and  other  reloca- 
tion expenses  (including  unavoidable  lease  penalties)" 
for  "expenses",  in  subpar,  (A)  inserted  "the  Common- 
wealth of  the  Northern  Mariana  Islands,"  after 
"Puerto  Rico,"  and  in  subpar.  (B)  substituted  "after 
the  employee  agrees  in  writing  to  remain  in  Govern- 
ment service  for  12  months  after  transfer,  unless  sepa- 
rated for  reasons  beyond  the  control  of  the  employee 
that  are  acceptable  to  the  agency  concerned"  for  "be- 
tween assignments  to  posts  in  foreign  areas". 


» See  References  in  Text  note  below. 


Par.  (4).  Pub.  L.  102-138.  §  147(e)(3).  in  introductory 
provisions  substituted  "dependents  (or,  to  the  extent 
education  away  from  post  is  involved,  official  assign- 
ment to  service  in  such  area  or  areas)"  for  "depend- 
ents", in  subpar.  (A)  substituted  "United  States  (in- 
cluding such  educational  services  as  are  provided  by 
the  States  under  the  Individuals  with  Disabilities  Edu- 
cation Act)"  for  "United  States",  and  in  subpar.  (B) 
substituted  "postsecondary  educational  institution 
education  (other  than  a  program  of  post-baccalaureate 
education)"  for  "undergraduate  college  education"  in 
two  places  and  inserted  at  end  provision  defining  "edu- 
cational institution"  for  piuposes  of  subpar.  (B). 

1990— Par.  (3).  Pub.  L.  101-510  inserted  at  end  "Not- 
withstanding section  1217(d)  of  the  Panama  Canal  Act 
of  1979  (22  U.S.C.  3657(d)),  for  the  purposes  of  this 
paragraph,  the  term  'foreign  area'  includes  the  Repub- 
lic of  Panama." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5941  of  this 
title;  title  10  section  1605;  title  20  section  906;  title  22 
sections  1474,  2506,  4081;  title  26  section  912;  title  37 
section  431. 

§  5925.  Post  differentials 

Extension  of  Foreign  Post  Differentials  to  Cer- 
tain Federal  Employees  Who  Served  in  Connec- 
tion With  Operation  Desert  Storm 

Pub.  L.  102-190,  div.  A,  title  X,  §  1093,  Dec.  5,  1991. 
105  Stat.  1487,  provided  that: 

"(a)  Waiver  of  Requireb«ent  That  Employee  Be  De- 
tailed TO  A  Post  for  an  'Extended'  Period.— An  indi- 
vidual who  performed  service  of  a  type  described  in 
subsection  (b)  shall,  upon  appropriate  written  applica- 
tion, be  granted  the  total  amount  to  which  such  indi- 
vidual would  have  been  entitled  for  such  service  under 
section  5925(a)  of  title  5,  United  States  Code,  disre- 
garding any  eligibility  requirement  relating  to  the 
minimum  period  of  time  for  which  an  individual  must 
serve  at,  or  be  detailed  to,  a  post. 

"(b)  Description  of  Service  Involved.— This  section 
applies  with  respect  to  any  period  of  service  if,  or  to 
the  extent  that— 

"(1)  it  was  performed  as  an  employee— 
"(A)  in  connection  with  Operation  Desert  Storm; 
"(B)  during  the  Persian  Gulf  conflict; 
"(C)  at  a  post  within  the  area  designated  by  the 
President,  in  Executive  Order  12744  [26  U.S.C.  112 
note],  as  a  'combat  zone'  for  purposes  of  section 
112  of  the  Internal  Revenue  Code  of  1986  [26 
U.S.C.  1123;  and 

"(D)  while  a  differential  under  section  5925(a)  of 
title  5,  United  States  Code,  was  authorized  with  re- 
spect to  such  post;  and 

"(2)  no  differential  under  such  section  5925(a)  was 
granted  to  such  employee  for  such  service. 
"(c)  Regulations.— The  President  may  prescribe  any 
regulations  necessary  to  carry  out  this  section. 
"(d)  Definitions.— For  the  purpose  of  this  section— 
"(1)  the  term  'employee'  has  the  meaning  given 
such  term  by  section  5921(3)  of  title  5,  United  States 
Code; 

"(2)  the  term  'Operation  Desert  Storm'  has  the 
meaning  given  such  term  by  section  3(1)  of  the  Per- 
sian Gulf  Conflict  Supplemental  Authorization  and 
Personnel  Benefits  Act  of  1991  [Pub.  L.  102-25]  (10 
U.S.C.  101  note);  and 

"(3)  the  term  'Persian  Gulf  conflict'  means  the 
period  beginning  on  August  2,  1990,  and  ending  on 
June  2, 1991." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5307,  5551, 
5928  of  this  title;  title  22  sections  1474,  2506,  4057;  title 
26  section  912. 
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§  5926.  Compensatory  time  off  at  certain  posts  in  for- 
eign areas 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  22  section  1474. 

§  5927.  Advances  of  pay 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  22  section  1474. 

§  5928.  Danger  pay  allowance 

Danger  Pay  Allowance;  DEA  Employee 

Pub.  L.  101-246,  title  I,  §  151.  Feb.  16.  1990,  104  Stat. 
42.  provided  that:  "The  Secretary  of  State  may  not 
deny  a  request  by  the  Drug  Enforcement  Administra- 
tion to  authorize  a  danger  pay  allowance  (imder  sec- 
tion 5928  of  title  5,  United  States  Code)  for  any  em- 
ployee of  such  agency." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5307,  5561  of 
this  title;  title  22  sections  1474,  4057. 

SUBCHAPTER  IV— MISCELLANEOUS 
ALLOWANCES 

§5941.  Allowances  based  on  living  costs  and  condi- 
tions of  environment;  employees  stationed  out- 
side continental  United  States  or  in  Alaska 

Prohibition  of  Reduction  of  Allowance;  Study 
AND  Report  on  Adjusting  Calculation  of  Geo- 
graphic Factors 

Pub.  L.  102-141.  title  IV.  §  1.  Oct.  28.  1991.  105  Stat. 
861.  provided  that:  "The  allowances  provided  to  em- 
ployees at  rates  set  under  section  5941  of  title  5. 
United  States  Code,  and  Executive  Order  Numbered 
10000  as  in  effect  on  the  date  of  the  enactment  of  this 
Act  [Oct.  28,  1991]  may  not  be  reduced  during  the 
period  beginning  on  the  date  of  the  enactment  of  this 
Act  through  December  31,  1995:  Provided,  That  no 
later  than  March  1,  1995,  the  Office  of  Personnel 
Management  shall  conduct  a  study  and  submit  a 
report  to  the  Congress  proposing  adjustments  to  the 
methodology  for  calculating  allowances  which  take 
into  account  all  costs  of  living  in  the  geographic  areas 
of  the  affected  employees." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5307,  5405  of 
this  title;  title  10  sections  1590,  1604;  title  20  section 
906;  title  22  section  2506;  title  39  section  1005. 

§  5942.  Allowance  based  on  duty  at  remote  worksites 

(a)  Notwithstanding  section  5536  of  this  title, 
an  employee  of  an  Executive  department  or  an 
independent  establishment  who  is  assigned  to 
duty,  except  temporary  duty,  at  a  site  so 
remote  from  the  nearest  established  communi- 
ties or  suitable  places  of  residence  as  to  require 
an  appreciable  degree  of  expense,  hardship,  and 
inconvenience,  beyond  that  normally  encoun- 
tered in  metropolitan  commuting,  on  the  part 
of  the  employee  in  commuting  to  and  from  his 
residence  and  such  worltsite,  is  entitled,  in  addi- 
tion to  pay  otherwise  due  him,  to  an  allowance 
of  not  to  exceed  $10  a  day.  The  allowance  shall 
be  paid  under  regulations  prescribed  by  the 
President  establishing  the  rates  at  which  the 
allowance  will  be  paid  and  defining  and  desig- 
nating those  sites,  areas,  and  groups  of  posi- 
tions to  which  the  rates  apply. 

(b)  Under  procedures  prescribed  by  the  Presi- 
dent, the  maximum  allowance  specified  in  sub- 


section (a)  may  be  adjusted  from  time  to  time 
in  the  interest  of  recruiting  and  retaining  em- 
ployees for  performance  of  duty  at  remote 
worksites. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XII, 
§  1206(g),  Nov.  5,  1990,  104  Stat.  1662.) 

AliCENDlOa^S 

1990— Pub.  L.  101-510  designated  existing  provisions 
as  subsec.  (a)  and  added  subsec.  (b). 

§  5942a.  Separate  maintenance  allowance  for  duty  at 
Johnston  Island 

(a)  Notwithstanding  section  5536  of  this  title, 
and  under  regulations  prescribed  by  the  Presi- 
dent, an  employee  of  an  Executive  agency 
(other  than  a  Government  corporation)  who  is 
assigned  to  a  post  of  duty  at  Johnston  Island,  a 
possession  of  the  United  States  in  the  Pacific 
Ocean,  is  entitled  to  receive  a  separate  mainte- 
nance allowance  if  the  head  of  the  employing 
agency  finds  that— • 

(1)  it  is  necessary  for  the  employee  to  main- 
tain the  employee's  spouse  or  dependents,  or 
both,  at  a  location  other  than  Johnston 
Island— 

(A)  by  reason  of  dangerous  or  adverse 
living  conditions  at  Johnston  Island;  or 

(B)  for  the  convenience  of  the  Federal 
Government;  and 

(2)  the  allowance  is  needed  to  help  the  em- 
ployee meet  the  additional  expenses  involved 
in  maintaining  the  employee's  spouse  or  de- 
pendents, or  both,  at  such  other  location 
rather  than  at  the  post. 

(b)  The  regulations  prescribed  by  the  Presi- 
dent shall  include  provisions  for  determining 
the  rate  at  which  an  allowance  under  this  sec- 
tion shall  be  paid. 

(Added  Pub.  L.  102-190,  div.  A,  title  X, 
§  1092(a)(1),  Dec.  5,  1991,  105  Stat.  1486.) 

Effective  Date 

Section  1092(b)  of  Pub.  L.  102-190  provided  that: 
"The  amendments  made  by  subsection  (a)  [enacting 
this  section]  shall  take  effect  on  the  first  day  of  the 
first  month  beginning  on  or  after  the  date  of  the  en- 
actment of  this  Act  [Dec.  5, 19913." 

§  5943.  Foreign  currency  appreciation  allowances 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  26  section  136. 

[§  5948.  Repealed.  Pub.  L.  95-603,  §  3,  Nov.  6,  1978,  92 
Stat.  3020] 

Section,  added  Pub.  L.  95-603,  §  2(a),  Nov.  6,  1978,  92 
Stat.  3018.  and  amended  Pub.  L.  96-166,  §  2,  Dec.  29, 
1979.  93  Stat.  1273;  Pub.  L.  97-141,  §  2.  Dec.  29,  1981, 
95  Stat.  1719;  Pub.  L.  98-168.  title  I.  §  102(a).  Nov.  29, 
1983.  97  Stat.  1105;  Pub.  L.  98-615,  title  II,  §  204(a)(3), 
Nov.  8,  1984,  98  Stat.  3216;  Pub.  L.  100-140,  §  1,  Oct.  26, 
1987,  101  Stat.  830;  Pub.  L.  101-420,  Oct.  12,  1990,  104 
Stat.  908,  set  forth  provisions  relating  to  comparabil- 
ity allowances  paid  to  Government  physicians  pursu- 
ant to  service  agreements  between  such  physicians 
and  an  Executive  agency,  as  defined  in  section  105  of 
this  title,  the  Library  of  Congress,  and  the  District  of 
Columbia  government. 
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Subsequent  to  repeal*  Pub.  L.  101-420,  Oct.  12,  1990, 
104  Stat.  908,  provided:  "That  section  5948(d)  of  title 
5,  United  States  Code,  is  amended  by  striking  out  the 
second  sentence  and  inserting  in  lieu  thereof  'No 
agreement  shall  be  entered  into  under  this  section 
later  than  September  30,  1993,  nor  shall  any  agree- 
ment cover  a  period  of  service  extending  beyond  Sep- 
tember 30, 1995.'." 

Effective  Date  of  Repeal 

Section  3  of  Pub.  L.  95-603,  as  amended  by  Pub.  L. 
96-166.  §  4,  Dec.  29,  1979,  93  Stat.  1273;  Pub.  L.  97-141, 
§  3,  Dec.  29,  1981,  95  Stat.  1719;  Pub.  L.  98-168,  title  I, 
§  102(b).  Nov.  29,  1983,  97  Stat.  1105,  provided  that: 
"The  amendments  made  by  this  Act  [enacting  this  sec- 
tion] are  repealed,  imless  specifically  extended  by  Act 
of  Congress,  effective  on  September  30, 1989." 

Subpart  E— Attendance  and  Leave 
CHAPTER  61— HOURS  OF  WORK 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  section  5371  of  this 
title. 

SUBCHAPTER  I— GENERAL  PROVISIONS 

§  6103.  Holidays 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6104,  6124  of 
this  title;  title  12  section  3710;  title  21  section  1053; 
title  29  section  1201;  title  38  section  5120;  title  42  sec- 
tion 909;  title  49  App.  section  2457. 

SUBCHAPTER  II-FLEXIBLE  AND 
COMPRESSED  WORK  SCHEDULES 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  section  3401  of  this 
title;  title  25  section  16161. 

§  6121.  Definitions 

For  purposes  of  this  subchapter— 

(1)  "agency"  means  any  Executive  agency, 
any  military  department,  the  Government 
Printing  Office,  and  the  Library  of  Congress; 

iSee  main  edition  for  text  of  (2)  to  (8)1 

(As  amended  Pub.  L.  101-163,  title  III,  §  312, 
Nov.  21,  1989, 103  Stat.  1065.) 

Amendments 

1989— Par.  (1).  Pub.  L.  101-163  inserted  '*the  Govern- 
ment Printing  Office."  after  "military  department,". 

§6123.  Flexible  schedules;  computation  of  premium 
pay 

(a)  For  purposes  of  determining  compensa- 
tion for  overtime  hours  in  the  case  of  an  em- 
ployee participating  in  a  program  under  section 
6122  of  this  title- 
CD  the  head  of  an  agency  may,  on  request 
of  the  employee,  grant  the  employee  compen- 
satory time  off  in  lieu  of  payment  for  such 
overtime  hours,  whether  or  not  irregular  or 
occasional  In  nature  and  notwithstanding  the 
provisions    of    sections    5542(a),    5543(a)(1), 
5544(a),  and  5550  of  this  title,  section  7453(e) 
of  title  38,  section  7  of  the  Pair  Labor  Stand- 
ards Act  (29  U.S.C.  207),  or  any  other  provi- 
sion of  law;  or 


[See  main  edition  for  text  ofi2);  (5)3 

(c)  CiSee  main  edition  for  text  of  i  1)1 
(2)  Notwithstanding  section  5343(f)  of  this 
title,  and  section  7453(b)  of  title  38,  night  dif- 
ferential will  not  be  paid  to  any  employee 
otherwise  subject  to  either  of  such  sections 
solely  because  such  employee  elects  to  work 
credit  hours,  or  elects  a  time  of  arrival  or  de- 
parture, at  a  time  of  day  for  which  night  differ- 
ential is  otherwise  authorized,  except  that  such 
differential  shall  be  paid  to  an  employee  on  a 
flexible  schedule  under  this  subchapter— 

iSee  main  edition  for  text  of(A)l 

(B)  in  the  case  of  an  employee  subject  to 
subsection  (b)  of  such  section  7453,  for  which 
4  hours  of  such  schedule  fall  between  the 
hours  specified  in  such  subsection. 

(As     amended     Pub.     L.     102-40,     title     IV, 
§  403(c)(2),  May  7,  1991,  105  Stat.  240.) 

Amendments 

1991-Subsec.  (a)(1).  Pub.  L.  102-40,  §  403(c)(2)(A). 
substituted  "section  7453(e)"  for  "section  4107(e)(5)". 

Subsec.  (c)(2).  Pub.  L.  102-40.  §  403(c)(2)(B).  in  intro- 
ductory provisions  substituted  "section  7453(b)"  for 
"section  4107(e)(2)"  and  in  subpar.  (B)  substituted 
"subsection  (b)  of  such  section  7453"  for  "subsection 
(e)(2)  of  such  section  4107". 

§  6128.  Compressed  schedules;  computation  of  premi- 
um pay 

(a)  The  provisions  of  sections  5542(a),  5544(a), 
and  5550(2)  of  this  title,  section  7453(e)  of  title 
38,  section  7  of  the  Fair  Labor  Standards  Act 
(29  U.S.C.  207),  or  any  other  law,  which  relate 
to  premium  pay  for  overtime  work,  shall  not 
apply  to  the  hours  which  constitute  a  com- 
pressed schedule. 

ISee  main  edition  for  text  ofib)  to  id)l 

(As     amended     Pub.     L.     102-40,     title     IV, 
§  403(c)(3),  May  7,  1991,  105  Stat.  240.) 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-40  substituted  "sec- 
tion 7453(e)"  for  "section  4107(e)(5)". 

§6133.    Regulations;   technical    assistance;    program 
review 

iSee  main  edition  for  text  ofia)  and  (6)] 

(c)(1)  With  respect  to  employees  in  the  Li- 
brary of  Congress,  the  authority  granted  to  the 
Office  of  Personnel  Management  under  this 
subchapter  shall  be  exercised  by  the  Librarian 
of  Congress. 

(2)  With  respect  to  employees  in  the  Govern- 
ment Printing  Office,  the  authority  granted  to 
the  Office  of  Personnel  Management  imder 
this  subchapter  shall  be  exercised  by  the  Public 
Printer. 

(As  amended  Pub.  L.  101-163,  title  III,  §  312, 
Nov.  21,  1989,  103  Stat.  1065.) 

Amendments 

1989— Subsec.  (c).  Pub.  L.  101-163  designated  exist- 
ing provisions  as  par.  (1)  and  added  par.  (2). 


Page  227 


TITLE  5— GOVERNMENT  ORGANIZATION  AND  EMPLOYEES 


§6307 


CHAPTER  63— LEAVE 

SUBCHAPTER  I— ANNUAL  AND  SICK  LEAVE 

Sec. 

6312.        Accrual  and  accumulation  for  former  ASCS 

coimty  office  and  nonappropriated  fund 

employees. 

Amendbients 

1990— Pub.  L.  101-508.  title  VII.  §  7202(i)(2).  Nov.  5. 

1990.  104  Stat.  1388-337.  inserted  "and  nonappropriat- 
ed fund"  after  "office"  in  item  6312. 

SUBCHAPTER  I— ANNUAL  AND  SICK 
LEAVE 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  5508.  5551. 
6332.  6337.  6362.  8339  of  this  title;  title  7  section  1766c; 
title  20  section  241;  title  22  section  3942;  title  28  sec- 
tions 153.  156.  603.  631.  634.  712.  752.  794. 

§  6301.  Definitions 

For  the  purpose  of  this  subchapter— 

ISee  main  edition  for  text  of  (1)1 

(2)  "employee"  means— 

ISee  main  edition  for  text  of  (A)  and  (B)] 

but  does  not  include— 

ISee  main  edition  for  text  ofii)  to  (ti?)] 

(V)  a  physician,  dentist,  or  nurse  in  the 
Veterans  Health  Administration  of  the  De- 
partment of  Veterans  Affairs; 

[See  main  edition  for  text  ofivi)  to  (xm)] 

Notwithstanding  clauses  (x)-(xii)  of  paragraph 
(2),  the  term  "employee"  includes  any  member 
of  the  Senior  Foreign  Service  or  any  Foreign 
Service  officer  (other  than  a  member  or  officer 
serving  as  chief  of  mission  or  in  a  position 
which  requires  appointment  by  and  with  the 
advice  and  consent  of  the  Senate)  and  any 
member  of  the  Foreign  Service  commissioned 
as  a  diplomatic  or  consular  officer,  or  both, 
under  section  312  of  the  Foreign  Service  Act  of 
1980. 

(As  amended  Pub.  L.  102-54,  §  13(b)(2),  June  13, 

1991,  105  Stat.  274.) 

Amendments 

1991— Par.  (2)(v).  Pub.  L.  102-54  substituted  "Veter- 
ans Health  Administration  of  the  Department  of  Vet- 
erans Affairs"  for  "Department  of  Medicine  and  Sur- 
gery. Veterans'  Administration". 

§  6302.  General  provisions 

Temporary  Authority  To  Transfer  Leave 

Pub.  L.  101-237.  title  II.  §  206(b)(2),  Dec.  18,  1989. 
103  Stat.  2068.  provided  that:  "The  authority  of  the 
Department  of  Veterans  Affairs  under  section  618  of 
the  Treasury.  Postal  Service  and  General  Government 
Appropriations  Act,  1989  [Pub.  L  100-440.  set  out 
below],  to  operate  a  leave- transfer  program  for  em- 
ployees subject  to  section  4108  of  title  38.  United 
States  Code,  is  extended  until  the  programs  provided 
for  in  subsection  (e)  of  such  section  4108  (as  added  by 
subsection  (a)  of  this  section)  are  implemented,  but 
not  later  than  October  1, 1990," 

Similar  provisions  were  contained  in  the  following 
acts: 


Pub.  L.  101-144.  title  V.  §  518.  Nov.  9.  1989.  103  Stat. 
874. 
Pub.  L.  101-110.  §  1(d).  Oct.  6. 1989. 103  Stat.  682. 

For  provisions  ratifying  any  actions  of  the  Secretary 
of  Veterans  Affairs  in  carrying  out  section  618  of  Pub. 
L.  100-440.  set  out  above,  during  the  period  Dec.  1. 
1989  to  Dec.  18.  1989.  see  section  604  of  Pub.  L. 
101-237.  set  out  as  a  note  under  section  1720B  of  Title 
38.  Veterans'  Benefits. 

Similar  provisions  for  the  period  Oct.  1.  1989  to  Oct. 
6.  1989.  were  contained  in  section  3(b)  of  Pub.  L. 
101-110.  set  out  as  a  note  under  section  1720B  of  Title 
38. 

§  6303.  Annual  leave;  accrual 

(a)  An  employee  is  entitled  to  annual  leave 
with  pay  which  accrues  as  follows— 

[See  main  edition  for  text  ofil)  to  (3)1 

In  determining  years  of  service,  an  employee  is 
entitled  to  credit  for  all  service  creditable  under 
section  8332  of  this  title  for  the  purpose  of  an 
annuity  under  subchapter  III  of  chapter  83  of 
this  title  and  all  service  creditable  under  sec- 
tion 8411  of  this  title  for  the  purpose  of  chap- 
ter 84  of  this  title.  However,  an  employee  who 
is  a  retired  member  of  a  uniformed  service  as 
defined  by  section  3501  of  this  title  is  entitled 
to  credit  for  active  military  service  only  if — 
(A)  his  retirement  was  based  on  disability— 

[See  main  edition  for  text  of(i)l 

(ii)  caused  by  an  instrumentality  of  war 
and  incurred  in  line  of  duty  during  a  period 
of  war  as  defined  by  sections  101  and  1101 
of  title  38; 

[See  main  edition  for  text  of(B)  and  (C)l 

The  determination  of  years  of  service  may  be 
made  on  the  basis  of  an  affidavit  of  the  employ- 
ee. Leave  provided  by  this  subchapter  accrues 
to  an  employee  who  is  not  paid  on  the  basis  of 
biweekly  pay  periods  on  the  same  basis  as  it 
would  accrue  if  the  employee  were  paid  on  the 
basis  of  biweekly  pay  periods. 

[See  main  edition  for  text  of(b)  to  (d)l 

(As  amended  Pub.  L.  102-83,  §  5(c)(2),  Aug.  6, 
1991,  105  Stat.  406.) 

Amendments 

1991— Subsec.  (a)(A)(ii).  Pub.  L.  102-83  substituted 
reference  to  section  1101  of  title  38  for  reference  to 
section  301  of  title  38. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6129.  6302, 
6304.  6312.  6333.  6367  of  this  title;  title  42  section  237. 

§  6307.  Sick  leave;  accrual  and  accumulation 

Adoptions  DxntiNG  Fiscal  Year  1991 

Pub.  L.  101-509.  title  V,  §  536.  Nov.  5.  1990.  104  Stat. 
1470.  provided  that: 

"(a)  Notwithstanding  any  other  provision  of  law. 
sick  leave  provided  by  section  6307  of  title  5.  United 
States  Code,  may  be  approved  for  purposes  related  to 
the  adoption  of  a  child  in  order  to  test  the  feasibility 
of  this  concept  during  fiscal  year  1991. 

"(b)  Subsection  (a)  shall  cease  to  be  effective  as  of 
September  30, 1991." 
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Transfers  between  positions  under  different 
leave  systems 

(a)  The  annual  and  sick  leave  to  the  credit  of 
an  employee  who  transfers  between  positions 
under  different  leave  systems  without  a  break 
in  service  shall  be  transferred  to  his  credit  in 
the  employing  agency  on  an  adjusted  basis 
under  regulations  prescribed  by  the  Office  of 
Personnel  Management,  unless  the  individual  is 
excepted  from  this  subchapter  by  section 
6301(2)(ii),  (iii),  (vi),  or  (vii)  of  this  title.  How- 
ever, when  a  former  member  receiving  a  retire- 
ment annuity  under  sections  521-535  of  title  4, 
District  of  Columbia  Code,  is  reemployed  in  a 
position  to  which  this  subchapter  applies,  his 
sick  leave  balance  may  not  be  recredited  to  his 
accoimt  on  the  later  reemployment. 

(b)  The  annual  leave,  sick  leave,  and  home 
leave  to  the  credit  of  a  nonappropriated  fund 
employee  of  the  Department  of  Defense  or  the 
Coast  Guard  described  in  section  2105(c)  who 
moves  without  a  break  in  service  of  more  than  3 
days  to  a  position  in  the  Department  of  De- 
fense or  the  Coast  Guard,  respectively,  that  is 
subject  to  this  subchapter  shall  be  transferred 
to  the  employee's  credit.  The  annual  leave,  sick 
leave,  and  home  leave  to  the  credit  of  an  em- 
ployee of  the  Department  of  Defense  or  the 
Coast  Guard  who  is  subject  to  this  subchapter 
and  who  moves  without  a  break  in  service  of 
more  than  3  days  to  a  position  under  a  nonap- 
propriated fund  instnmientality  of  the  Depart- 
ment of  Defense  or  the  Coast  Guard,  respec- 
tively, described  in  section  2105(c),  shall  be 
transferred  to  the  employee's  credit  under  the 
nonappropriated  fund  instrumentality.  The 
Secretary  of  Defense  or  the  Secretary  of  Trans- 
portation, as  appropriate,  may  provide  for  a 
transfer  of  funds  in  an  amount  equal  to  the 
value  of  the  transferred  annual  leave  to  com- 
pensate the  gaining  entity  for  the  cost  of  a 
transfer  of  annual  leave  imder  this  subsection. 

(As    amended    Pub.    L.     101-508,    title    VII, 
§  7202(h),  Nov.  5,  1990.  104  Stat.  1388-336.) 

Amendbients 

1990— Pub.  L.  101-508  designated  existing  provisions 
as  subsec.  (a)  and  added  subsec.  (b). 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-508  applicable  with  re- 
spect to  any  individual  who,  on  or  after  Jan.  1,  1987, 
moves  from  employment  in  nonappropriated  fund  in- 
strumentality of  Department  of  Defense  or  Coast 
Guard,  that  is  described  in  section  2105(c)  of  this  title, 
to  employment  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  or  who  moves  from 
employment  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  to  employment  in 
nonappropriated  fund  instrumentality  of  Department 
or  Coast  Guard,  that  is  described  in  section  2105(c), 
see  section  7202(m)(l)  of  Pub.  L.  101-508,  set  out  as  a 
note  under  section  2105  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5551,  6312  of 
this  title. 


§6312.  Accrual  and  accumulation  for  former  ASCS 
county  office  and  nonappropriated  fund  employ- 
ees 

(a)  Credit  shall  be  given  in  determining  years 
of  service  for  the  purpose  of  section  6303(a) 
for— 

(1)  service  as  an  employee  of  a  county  com- 
mittee established  pursuant  to  section  8(b)  of 
the  Soil  Conservation  and  Allotment  Act  or 
of  a  committee  or  an  association  of  producers 
described  in  section  10(b)  of  the  Agricultural 
Adjustment  Act;  and 

(2)  service  imder  a  nonappropriated  fund 
instrumentality  of  the  Department  of  De- 
fense or  the  Coast  Guard  described  in  section 
2105(c)  by  an  employee  who  has  moved  with- 
out a  break  in  service  of  more  than  3  days  to 
a  position  subject  to  this  subchapter  in  the 
Department  of  Defense  or  the  Coast  Guard, 
respectively. 

(b)  The  provisions  of  subsections  (a)  and  (b) 
of  section  6308  for  transfer  of  leave  between 
leave  systems  shall  apply  to  the  leave  systems 
established  for  such  county  office  employees 
and  employees  of  such  Department  of  Defense 
and  Coast  Guard  nonappropriated  fund  instru- 
mentalities, respectively. 

(As    amended    Pub.    L.     101-508,    title    VII, 
§  7202(i)(l),  Nov.  5,  1990,  104  Stat.  1388-337.) 

References  in  Text 

Section  8(b)  of  the  Soil  Conservation  and  Allotment 
Act,  referred  to  in  subsec.  (a)(1),  probably  means  sec- 
tion 8(b)  of  the  Soil  Conservation  and  Domestic  Allot- 
ment Act,  which  is  classified  to  section  590h(b)  of 
Title  16,  Conservation. 

Section  10(b)  of  the  Agricultural  Adjustment  Act,  re- 
ferred to  in  subsec.  (a)(1),  is  classified  to  section  610(b) 
of  Title  7,  Agriculture. 

Amendbients 

1990— Pub.  L.  101-508  inserted  "and  nonappropriat- 
ed fund"  after  "office"  in  section  catchline  and 
amended  text  generally.  Prior  to  amendment,  text 
read  as  follows:  "Service  rendered  as  an  employee  of  a 
county  committee  established  pursuant  to  section 
590h(b)  of  title  16,  or  of  a  committee  or  an  association 
of  producers  described  in  section  610(b)  of  title  7,  shall 
be  included  in  determining  years  of  service  for  the 
purpose  of  section  6303(a)  of  this  title.  The  provisions 
of  section  6308  of  this  title  for  transfer  of  annual  and 
sick  leave  between  leave  systems  shall  apply  to  the 
leave  system  established  for  such  employees." 

Effective  Date  of  1990  Amendb«ent 

Amendment  by  Pub.  L.  101-508  applicable  with  re- 
spect to  any  individual  who,  on  or  after  Jan.  1.  1987, 
moves  from  employment  in  nonappropriated  fund  in- 
strumentality of  Department  of  Defense  or  Coast 
Guard,  that  is  described  in  section  2105(c)  of  this  title, 
to  emplojrment  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  or  who  moves  from 
employment  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  to  employment  in 
nonappropriated  fund  instnmientality  of  Department 
or  Coast  Guard,  that  is  described  in  section  2105(c), 
see  section  7202(m)(l)  of  Pub.  L.  101-508,  set  out  as  a 
note  under  section  2105  of  this  title. 
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SUBCHAPTER  II— OTHER  PAID  LEAVE 

§  6323.  Military  leave;  Reserves  and  National  Guards- 
men 

iSee  main  edition  for  text  ofia)1 

(b)  Except  as  provided  by  section  5519  of  this 
title,  an  employee  as  defined  by  section  2105  of 
this  title  or  an  individual  employed  by  the  gov- 
ernment of  the  District  of  Columbia,  perma- 
nent or  temporary  indefinite,  who— 

ISee  main  edition  for  text  of  i  1)1 

(2)  performs,  for  the  purpose  of  providing 
military  aid  to  enforce  the  law  or  for  the  pur- 
pose of  providing  assistance  to  civil  authori- 
ties in  the  protection  or  saving  of  life  or  prop- 
erty or  the  prevention  of  injury— 

ISee  main  edition  for  text  of  (A)  and  (B)] 

is  entitled,  during  and  because  of  such  service, 
to  leave  without  loss  of,  or  reduction  in,  pay, 
leave  to  which  he  otherwise  is  entitled,  credit 
for  time  or  service,  or  performance  or  efficiency 
rating.  Leave  granted  by  this  subsection  shall 
not  exceed  22  work-days  in  a  calendar  year. 

iSee  main  edition  for  text  of(c)l 

(As  amended  Pub.  L.  102-190,  div.  A,  title  V, 
§  528,  Dec.  5,  1991,  105  Stat.  1364.) 

1991— Subsec.  (b)(2).  Pub.  L.  102-190  substituted 
"law  or  for  the  purpose  of  providing  assistance  to  civil 
authorities  in  the  protection  or  saving  of  life  or  prop- 
erty or  the  prevention  of  injury—"  for  "law—"  in  in- 
troductory provisions. 

SUBCHAPTER  III— VOLUNTARY 
TRANSFERS  OP  LEAVE 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  section  6373  of  this 
title;  title  22  section  3968;  title  38  section  7423. 

SUBCHAPTER  IV-VOLUNTARY  LEAVE 
BANK  PROGRAM 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  title  22  section 
3968;  title  38  section  7423. 

§  6361.  Definitions 

Leave  Bank  for  Judicial  Branch  Ebiployees  op  Fed- 
eral Government  in  Reserves  Who  Were  Acti- 
vated During  Persian  Gulf  War 

Pub.  L.  102-58,  §  3,  June  18.  1991,  105  Stat.  299,  pro- 
vided that: 

"(a)  Judicial  Branch  Employees.— The  Director  of 
the  Administrative  Office  of  the  United  States  Courts 
shall  establish  a  leave  bank  program  under  which— 
"(1)  an  employee   of  the  Judicial  Branch  may 
(during  a  period  specified  by  the  Director  of  the  Ad- 
ministrative Office)  donate  any  unused  annual  leave 
from  the  employee's  annual  leave  account  to  a  leave 
bank  established  by  the  Director; 

"(2)  the  total  amount  of  annual  leave  that  has 
been  donated  \mder  paragraph  (1)  shall  be  divided 
equally  among  the  annual  leave  accounts  of  all  em- 
ployees who  have  been  members  of  the  Armed 
Forces  serving  on  active  duty  during  the  Persian 
Gulf  conflict  pursuant  to  an  order  issued  under  sec- 
tion 672(a).  672(g).  673,  673b,  674.  675.  or  688  of  title 


10,  United  States  Code,  and  who  return  to  employ- 
ment with  the  Judicial  Branch;  and 

"(3)  such  Persian  Gulf  conflict  participants  who 
have  returned  to  Judicial  Branch  employment  may 
use  such  annual  leave,  after  it  is  credited  to  their 
leave  accounts,  in  the  same  manner  as  any  other 
annual  leave  to  their  credit. 

"(b)  Definitions.- For  purposes  of  subsection  (a), 
the  term  'employee'  means  an  employee  as  defined  in 
section  6301(2)  of  title  5,  United  States  Code. 

"(c)  Deadline  for  Regulations.— Within  30  days 
after  the  date  of  the  enactment  of  this  Act  [June  18, 
1991],  the  Director  of  the  Administration  [Administra- 
tive] Office  shall  prescribe  regulations  necessary  for 
the  administration  of  subsection  (a)." 

Leave  Bank  for  Federal  Civilian  Employees  in  Re- 
serves Who  Were  Activated  During  Persian 
Gulf  War 

Pub.  L.  102-25,  title  III,  §  361,  Apr.  6.  1991.  105  Stat. 
92,  provided  that: 

"(a)  Civil  Service  Employees.— The  Office  of  Per- 
sonnel Management  shall  establish  a  leave  bank  pro- 
gram under  which— 

"(1)  an  employee  in  any  executive  agency  may 
(during  a  period  specified  by  the  Office  of  Personnel 
Management)  donate  any  unused  annual  leave  from 
the  employee's  annual  leave  accoimt  to  a  leave  bank 
established  by  the  Office  of  Personnel  Management; 
"(2)  the  total  annual  leave  that  has  been  donated 
under  paragraph  (1)  shall  be  divided  equally  among 
the  annual  leave  accounts  of  all  employees  who  have 
been  members  of  the  Armed  Forces  serving  on  active 
duty  during  the  Persian  Gulf  conflict  pursuant  to  an 
order  issued  under  section  672(a),  672(g).  673.  673b, 
674,  675,  or  688  of  title  10,  United  States  Code,  and 
who  return  to  civilian  employment  with  their  agen- 
cies; and 

"(3)  such  Persian  Gulf  concflict  [sic]  participants 
who  have  returned  to  civilian  employment  may  use 
such  annual  leave,  after  it  is  credited  to  their  leave 
accounts,  in  the  same  manner  as  any  other  annual 
leave  to  their  credit. 

"(b)  Definitions.— For  purposes  of  subsection  (a), 
the  term  'employee'  means  an  employee  as  defined  in 
section  6361(1)  of  title  5.  United  States  Code. 

"(c)  Deadline  for  Regulations.- Within  30  days 
after  the  date  of  the  enactment  of  this  Act  [Apr.  6, 
1991].  the  Office  of  Personnel  Management  shall  pre- 
scribe regulations  necessary  for  the  administration  of 
subsection  (a). 

"(d)  Department  of  Veterans  Affairs  Health-Care 
Professionals.— The  Secretary  of  Veterans  Affairs 
shall  establish  a  program  similar  to  that  established 
under  subsection  (a)  for  the  benefit  of  health-care 
professionals  covered  under  section  4108(e)  [see 
7423(e)]  of  title  38,  United  States  Code.  Such  program 
shall  be  as  similar  and  [as]  practicable  to  the  program 
established  imder  subsection  (a)." 

Subpart  F— Labor-Management  and 
Employee  Relations 

CHAPTER  71— LABOR-MANAGEMENT 
RELATIONS 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  4703,  5366, 
5596,  6121.  8473  of  this  title;  title  20  section  4416;  title 
22  sections  3701,  4107,  4109;  title  31  section  732;  title 
38  sections  7422,  7461,  7463;  title  45  section  1203;  title 
49  App.  section  2457. 

SUBCHAPTER  I— GENERAL  PROVISIONS 
§  7103.  Definitions;  application 
(a)  For  the  purpose  of  this  chapter— 
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[See  main  edition  for  text  ofil)  and  (2)] 

(3)  "agency"  means  an  Executive  agency 
(including  a  nonappropriated  fund  instrumen- 
tality described  in  section  2105(c)  of  this  title 
and  the  Veterans*  Canteen  Service,  Depart- 
ment of  Veterans  Affairs),  the  Library  of 
Congress,  and  the  Government  Printing 
Office,  but  does  not  include— 

\.See  main  edition  for  text  of  (A)  to  (G),  (4)  to 

(As  amended  Pub.  L.  102-54,  §  13(b)(1),  June  13, 
1991,  105  Stat.  274.) 

Amendmeitts 

1991— Subsec.  (a)(3).  Pub.  L.  102-54  substituted  "De- 
partment of  Veterans  Affairs"  for  "Veterans'  Adminis- 
tration". 

Ex.  Ord.  No.  12171.  Exclusions  From  Coverage  op 
Program 

Ex.  Ord.  No.  12171,  Nov.  19,  1979.  44  P.R.  66565.  as 
amended  by  Ex.  Ord.  No.  12338.  Jan.  11,  1982,  47  P.R. 
1369;  Ex.  Ord.  No.  12410.  Mar.  28.  1983,  48  F.R.  13143; 
Ex.  Ord.  No.  12559.  May  20.  1986,  51  P.R.  18761;  Ex. 
Ord.  No.  12632,  Mar.  23,  1988,  53  F.R.  9852;  Ex.  Ord. 
No.  12666.  Jan.  12.  1989.  54  F.R.  1921;  Ex.  Ord.  No. 
12671.  Mar.  14.  1989.  54  F.R.  11157;  Ex.  Ord.  No.  12681, 
July  6.  1989.  54  F.R.  28997;  Ex.  Ord.  No.  12693,  Sept. 
29.  1989,  54  F.R.  40629.  provided: 

iSee  main  edition  for  text  of  first  par.;  Sec.  1-11 

1-2.  Exclusions 

iSee  main  edition  for  text  of  1-201  and  1-2021 

1-203.  Agencies  or  subdivisions  of  the  Department  of 
the  Treasury: 

iSee  main  edition  for  text  of  (a)  to  (/)] 

(g)  The  Office  of  Enforcement  (Headquarters  and 
Regional  Components),  U.S.  Customs  Service. 

LSee  main  edition  for  text  of  ih);  1-204  to  1-2111 

1-212.  Agencies  or  subdivisions  under  the  operation- 
al jurisdiction  of  the  Joint  Chiefs  of  Staff  ( JCS). 

ISee  main  edition  for  text  of  (a)  to  iu)l 

(V)  The  Joint  Special  Operations  Command  (JSOC) 
and  all  elements  under  its  operational  control. 

iSee  main  edition  for  text  of  1-2131 

1-214.  Subdivisions  of  the  National  Preparedness  Di- 
rectorate of  the  Federal  Emergency  Management 
Agency. 

(a)  Office  of  Associate  Director. 

(b)  Office  of  Analysis  and  Support. 

(c)  Office  of  Mobilization  Preparedness. 

(d)  The  foUowing  offices  of  the  Office  of  Systems 
Engineering. 

(1)  Office  of  the  Assistant  Associate  Director. 

(2)  NEMS-DCWS  Program  Office. 

(3)  Systems  Design  Division. 

(4)  Telecommunications  Systems  Development  Divi- 
sion. 

(5)  Systems  Support  Division. 

(e)  The  foUowing  offices  of  the  Office  of  Operations. 

(1)  Office  of  the  Assistant  Associate  Director. 

(2)  Planning  Division. 

(3)  The  foUowing  branches  of  the  Readiness  Divi- 
sion. 

(A)  Exercise  Branch. 

(B)  Operations  Branch. 

(C)  National  Warning  Center. 

(D)  Alternate  National  Warning  Center. 

(4)  Mobtie  Emergency  Response  Support  Operations 
Divisions. 


(5)  Federal  Agency  Support  and  Coordination  Divi- 
sion. 

(f)  The  following  offices  in  the  Office  of  Informa- 
tion Resource  Management. 

(1)  Office  of  the  Assistant  Associate  Director. 

(2)  Information  Systems  Policy,  Planning  and  Eval- 
uation Policy  and  Planning  Branch. 

(3)  Information  Systems  Application  Branch. 

(4)  EICC  Support  Center. 

1-215.  The  Defense  Mapping  Agency  Reston  Center, 
Department  of  Defense. 

iSee  main  edition  for  text  of  Sec.  1-31 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  4703,  5402, 
5596,  6121  of  this  title;  title  22  section  3701;  title  38 
section  711. 

SUBCHAPTER  III-GRIEVANCES, 
APPEALS,  AND  REVIEW 

§  7121.  Grievance  procedures 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  581.  7116,  7122 
of  this  title. 

§  7123.  Judicial  review;  enforcement 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  22  section  4109; 
title  38  section  7422. 

CHAPTER  73— SUITABILITY,  SECURITY,  AND 
CONDUCT 


Sec. 
7353. 


SUBCHAPTER  V-MISCONDUCT 

Gifts  to  Federal  employees. 
Amendments 


1989— Pub.  L.  101-194,  title  III,  §  303(b),  Nov.  30, 
1989,  103  Stat.  1747,  added  item  7353. 

SUBCHAPTER  I— REGUTLATION  OP 
CONDUCT 

§  7301.  Presidential  regulations 

Restriction  on  Availability  of  Funds  To 
Administer  or  Implement  Drug  Testing 

Pub.  L.  100-71,  title  V,  §  503,  July  11,  1987,  101  Stat. 
468,  as  amended  by  Pub.  L.  102-54,  §  13(b)(6),  June  13, 
1991, 105  Stat.  274,  provided: 

"(a)  iSee  main  edition  for  text  of  (1)1 

"(2)  Notwithstanding  subsection  (g),  for  purposes  of 
this  subsection,  the  term  "agency"  means— 

ISee  main  edition  for  text  of  (A)  to  (H)l 

"(I)  the  Department  of  Veterans  Affairs; 
except  that  such  term  does  not  include  the  Depart- 
ment of  Transportation  or  any  other  entity  (or  compo- 
nent thereof)  covered  by  subsection  (b). 

[See  main  edition  for  text  of  (3);  (6)  to  ig)l 

Ex.  Ord.  No.  12674.  Principles  of  Ethical  Conduct 

FOR  GrOVERNMENT  OFFICERS  AND  EMPLOYEES 

Ex.  Ord.  No.  12674,  Apr.  12,  1989.  54  F.R.  15159,  as 
amended  by  Ex.  Ord.  No.  12731,  Oct.  17,  1990,  55  P.R. 
42547,  provided: 

By  virtue  of  the  authority  vested  in  me  as  President 
by  the  Constitution  and  the  laws  of  the  United  States 
of  America,  and  in  order  to  establish  fair  and  exacting 
standards  of  ethical  conduct  for  aU  executive  branch 
employees,  it  is  hereby  ordered  as  foUows: 
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Part  I— Principles  op  Ethical  Conduct 

Section  101.  Principles  of  Ethical  Conduct  To 
ensure  that  every  citizen  can  have  complete  confi- 
dence in  the  integrity  of  the  Federal  Government, 
each  Federal  employee  shall  respect  and  adhere  to  the 
fundamental  principles  of  ethical  service  as  imple- 
mented in  regulations  promulgated  under  sections  201 
and  301  of  this  order: 

(a)  Public  service  is  a  public  trust,  requiring  employ- 
ees to  place  loyalty  to  the  Constitution,  the  laws,  and 
ethical  principles  above  private  gain. 

(b)  Employees  shall  not  hold  financial  interests  that 
conflict  with  the  conscientious  performance  of  duty. 

(c)  Employees  shall  not  engage  in  financial  transac- 
tions using  nonpublic  Government  information  or 
allow  the  improper  use  of  such  information  to  further 
any  private  interest. 

(d)  An  employee  shall  not,  except  pursuant  to  such 
reasonable  exceptions  as  are  provided  by  regulation, 
solicit  or  accept  any  gift  or  other  item  of  monetary 
value  from  any  person  or  entity  seeking  official  action 
from,  doing  business  with,  or  conducting  activities  reg- 
ulated by  the  employee's  agency,  or  whose  interests 
may  be  substantially  affected  by  the  performance  or 
nonperformance  of  the  employee's  duties. 

(e)  Employees  shall  put  forth  honest  effort  in  the 
performance  of  their  duties. 

(f)  Employees  shall  make  no  unauthorized  commit- 
ments or  promises  of  any  kind  purporting  to  bind  the 
Government. 

(g)  Employees  shall  not  use  public  office  for  private 
gain. 

(h)  Employees  shall  act  impartially  and  not  give 
preferential  treatment  to  any  private  organization  or 
individual. 

(i)  Employees  shall  protect  and  conserve  Federal 
property  and  shall  not  use  it  for  other  than  author- 
ized activities. 

(j)  Employees  shall  not  engage  in  outside  employ- 
ment or  activities,  including  seeking  or  negotiating  for 
emplojnnent,  that  conflict  with  official  Government 
duties  and  responsibilities. 

(k)  Employees  shall  disclose  waste,  fraud,  abuse,  and 
corruption  to  appropriate  authorities. 

(Z)  Employees  shall  satisfy  in  good  faith  their  obliga- 
tions as  citizens,  including  all  just  financial  obliga- 
tions, especially  those— such  as  Federal,  State,  or  local 
taxes—that  are  imposed  by  law. 

(m)  Employees  shall  adhere  to  all  laws  and  regula- 
tions that  provide  equal  opportunity  for  all  Americans 
regardless  of  race,  color,  religion,  sex,  national  origin, 
age,  or  handicap. 

(n)  Employees  shall  endeavor  to  avoid  any  actions 
creating  the  appearance  that  they  are  violating  the 
law  or  the  ethical  standards  promulgated  pursuant  to 
this  order. 

Sec.  102.  Limitations  on  Outside  Earned  Income, 

(a)  No  employee  who  is  appointed  by  the  President 
to  a  full-time  noncareer  position  in  the  executive 
branch  (including  full-time  noncareer  employees  in 
the  White  House  Office,  the  Office  of  Policy  Develop- 
ment, and  the  Office  of  Cabinet  Affairs),  shall  receive 
any  earned  income  for  any  outside  employment  or  ac- 
tivity performed  during  that  Presidential  appoint- 
ment. 

(b)  The  prohibition  set  forth  in  subsection  (a)  shall 
not  apply  to  any  full-time  noncareer  employees  em- 
ployed pursuant  to  3  U.S.C.  105  and  3  U.S.C.  107(a)  at 
salaries  below  the  minimum  rate  of  basic  pay  then 
paid  for  GS-9  of  the  General  Schedule.  Any  outside 
employment  must  comply  with  relevant  agency  stand- 
ards of  conduct,  including  any  requirements  for  ap- 
proval of  outside  emplosmaent. 

Part  II— Oppice  op  Government  Ethics  Authority 

Sec  201.  The  Office  of  Government  Ethics.  The 
Office  of  Government  Ethics  shall  be  responsible  for 
administering  this  order  by: 

(a)  Promulgating,  in  consultation  with  the  Attorney 
General  and  the  Office  of  Personnel  Management, 


regulations  that  establish  a  single,  comprehensive,  and 
clear  set  of  executive-branch  standards  of  conduct 
that  shall  be  objective,  reasonable,  and  enforceable. 

(b)  Developing,  disseminating,  and  periodically  up- 
dating an  ethics  manual  for  employees  of  the  execu- 
tive branch  describing  the  applicable  statutes,  rules, 
decisions,  and  policies. 

(c)  Promulgating,  with  the  concurrence  of  the  Attor- 
ney General,  regulations  interpreting  the  provisions  of 
the  post-employment  statute,  section  207  of  title  18, 
United  States  Code;  the  general  conflict-of-interest 
statute,  section  208  of  title  18,  United  States  Code;  and 
the  statute  prohibiting  supplementation  of  salaries, 
section  209  of  title  18,  United  States  Code. 

(d)  Promulgating,  in  consultation  with  the  Attorney 
General  and  the  Office  of  Personnel  Management, 
regulations  establishing  a  system  of  nonpublic  (confi- 
dential) financial  disclosure  by  executive  branch  em- 
ployees to  complement  the  system  of  public  disclosure 
under  the  Ethics  in  Government  Act  of  1978  [Pub.  L. 
95-521,  see  Tables  for  classification].  Such  regulations 
shall  include  criteria  to  guide  agencies  in  determining 
which  employees  shall  submit  these  reports. 

(e)  Ensuring  that  any  implementing  regulations 
issued  by  agencies  under  this  order  are  consistent  with 
and  promulgated  in  accordance  with  this  order. 

Sec  202.  Executive  Office  of  the  President  In  that 
the  agencies  within  the  Executive  Office  of  the  Presi- 
dent (EOP)  currently  exercise  fimctions  that  are  not 
distinct  and  separate  from  each  other  within  the 
meaning  and  for  the  purposes  of  section  207(e)  of  title 
18,  United  States  Code,  those  agencies  shall  be  treated 
as  one  agency  under  section  207(c)  of  title  18,  United 
States  Code. 

Part  III— Agency  Responsibilities 

Sec  301.  Agency  Responsibilities,  Each  agency  head 
is  directed  to: 

(a)  Supplement,  as  necessary  and  appropriate,  the 
comprehensive  executive  branch-wide  regulations  of 
the  Office  of  Government  Ethics,  with  regulations  of 
special  applicability  to  the  particular  functions  and  ac- 
tivities of  that  agency.  Any  supplementary  agency  reg- 
ulations shall  be  prepared  as  addenda  to  the  branch- 
wide  regulations  and  promulgated  jointly  with  the 
Office  of  Government  Ethics,  at  the  agency's  expense, 
for  inclusion  in  Title  5  of  the  Code  of  Federal  Regula- 
tions. 

(b)  Ensure  the  review  by  all  employees  of  this  order 
and  regulations  promulgated  pursuant  to  the  order. 

(c)  Coordinate  with  the  Office  of  Government 
Ethics  in  developing  annual  agency  ethics  training 
plans.  Such  training  shall  include  mandatory  annual 
briefings  on  ethics  and  standards  of  conduct  for  all 
employees  appointed  by  the  President,  all  employees 
in  the  Executive  Office  of  the  President,  all  officials 
required  to  |ile  public  or  nonpublic  financial  disclosure 
reports,  all  employees  who  are  contracting  officers  and 
procurement  officials,  and  any  other  employees  desig- 
nated by  the  agency  head. 

(d)  Where  practicable,  consult  formally  or  informal- 
ly with  the  Office  of  Government  Ethics  prior  to 
granting  any  exemption  imder  section  208  of  title  18, 
United  States  Code,  and  provide  the  Director  of  the 
Office  of  Government  Ethics  a  copy  of  any  exemption 
granted. 

(e)  Ensure  that  the  rank,  responsibilities,  authority, 
staffing,  and  resources  of  the  Designated  Agency 
Ethics  Official  are  sufficient  to  ensure  the  effective- 
ness of  the  agency  ethics  program.  Support  should  in- 
clude the  provision  of  a  separate  budget  line  item  for 
ethics  activities,  where  practicable. 

Part  IV— Delegations  op  Authority 

Sec  401.  Delegations  to  Agency  Heads,  Except  in  the 
case  of  the  head  of  an  agency,  the  authority  of  the 
President  under  sections  203(d),  205(e),  and  208(b)  of 
title  18,  United  States  Code,  to  grant  exemptions  or 
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approvals  to  individuals,  is  delegated  to  the  head  of 
the  agency  in  which  an  individual  requiring  an  exemp- 
tion or  approval  is  employed  or  to  which  the  individ- 
ual (or  the  committee,  commission,  board,  or  similar 
group  employing  the  individual)  is  attached  for  pur- 
poses of  administration. 
Sec.  402.  Delegations  to  the  Counsel  to  the  President. 

(a)  Except  as  provided  in  section  401,  the  authority 
of  the  President  imder  sections  203(d),  205(e),  and 
208(b)  of  title  18,  United  States  Code,  to  grant  exemp- 
tions or  approvals  for  Presidential  appointees  to  com- 
mittees, commissions,  boards,  or  similar  groups  estab- 
lished by  the  President  is  delegated  to  the  Counsel  to 
the  President. 

(b)  The  authority  of  the  President  under  sections 
203(d),  205(e),  and  208(b)  of  title  18,  United  States 
Code,  to  grant  exemptions  or  approvals  for  individuals 
appointed  pursuant  to  3  U.S.C.  105  and  3  U.S.C. 
107(a),  is  delegated  to  the  Counsel  to  the  President. 

Sec  403.  Delegation  Regarding  Civil  Service.  The 
Office  of  Personnel  Management  and  the  Office  of 
Government  Ethics,  as  appropriate,  are  delegated  the 
authority  vested  in  the  President  by  5  U.S.C.  7301  to 
establish  general  regulations  for  the  implementation 
of  this  Executive  order. 

Part  V— General  Provisions 

Sec  501.  Revocations.  The  following  Executive 
orders  are  hereby  revoked: 

(a)  Executive  Order  No.  11222  of  May  8, 1965. 

(b)  Executive  Order  No.  12565  of  September  25, 
1986. 

Sec  502.  Savings  Provision. 

(a)  All  actions  already  taken  by  the  President  or  by 
his  delegates  concerning  matters  affected  by  this 
order  and  in  force  when  this  order  is  issued,  including 
any  regulations  issued  under  Executive  Order  11222, 
Executive  Order  12565,  or  statutory  authority,  shall, 
except  as  they  are  Irreconcilable  with  the  provisions  of 
this  order  or  terminate  by  operation  of  law  or  by  Pres- 
idential action,  remain  in  effect  imtil  properly  amend- 
ed, modified,  or  revoked  pursuant  to  the  authority 
conferred  by  this  order  or  any  regulations  promulgat- 
ed under  this  order.  Notwithstanding  anything  in  sec- 
tion 102  of  this  order,  employees  may  carry  out  preex- 
isting contractual  obligations  entered  into  before  April 
12,  1989. 

(b)  Financial  reports  filed  in  confidence  (pursuant  to 
the  authority  of  Executive  Order  No.  11222,  5  C.F.R. 
Part  735,  and  individual  agency  regulations)  shall  con- 
tinue to  be  held  in  confidence. 

Sec  503.  Definitions.  For  purposes  of  this  order,  the 
term: 

(a)  "Contracting  officers  and  procurement  officials" 
means  all  such  officers  and  officials  as  defined  in  the 
Office  of  Federal  Procurement  Policy  Act  Amend- 
ments of  1988  [see  41  U.S.C.  4231. 

(b)  "Employee"  means  any  officer  or  employee  of  an 
agency,  including  a  special  Government  employee. 

(c)  "Agency"  means  any  executive  agency  as  defined 
in  5  U.S.C.  105,  including  any  executive  department  as 
defined  in  5  U.S.C.  101,  Government  corporation  as  de- 
fined in  5  U.S.C.  103,  or  an  independent  establishment 
in  the  executive  branch  as  defined  in  5  U.S.C.  104 
(other  than  the  General  Accounting  Office),  and  the 
United  States  Postal  Service  and  Postal  Rate  Commis- 
sion. 

(d)  "Head  of  an  agency"  means,  in  the  case  of  an 
agency  headed  by  more  than  one  person,  the  chair  or 
comparable  member  of  such  agency. 

(e)  "Special  Government  employee"  means  a  special 
Government  employee  as  defined  in  18  U.S.C.  202(a). 

Sec  504.  Judicial  Review.  This  order  is  intended 
only  to  improve  the  internal  management  of  the  exec- 
utive branch  and  is  not  intended  to  create  any  right  or 
benefit,  substantive  or  procedural,  enforceable  at  law 
by  a  party  against  the  United  States,  its  agencies,  its 
officers,  or  any  person. 


SUBCHAPTER  HI-POLITICAL 
ACTIVITIES 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  1212,  1215, 
4703,  7103,  7121  of  this  title;  title  22  section  4101;  title 
31  section  732;  title  42  sections  4309,  5055. 

§  7324.  Influencing  elections;  taking  part  in  political 
campaigns;  prohibitions;  exceptions 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1216,  7325, 
7326,  7327  of  this  title;  title  42  sections  1973d,  2000e-4; 
title  50  App.  section  463. 

§  7325.  Penalties 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1216  of  this 
title. 

SUBCHAPTER  IV— FOREIGN  GIFTS  AND 
DECORATIONS 

§7342.  Receipt  and  disposition  of  foreign  gifts  and 
decorations 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  2  section  31-2;  title 
15  section  278g;  title  22  sections  2458a,  2694;  title  31 
section  1353. 

SUBCHAPTER  V-MISCONDUCT 
§  7351.  Gifts  to  superiors 

(a)  An  employee  may  not— 

(1)  solicit  a  contribution  from  another  em- 
ployee for  a  gift  to  an  official  superior; 

(2)  make  a  donation  as  a  gift  or  give  a  gift 
to  an  official  superior;  or 

(3)  accept  a  gift  from  an  employee  receiving 
less  pay  than  himself. 

(b)  An  employee  who  violates  this  section 
shall  be  subject  to  appropriate  disciplinary 
action  by  the  employing  agency  or  entity. 

(c)  Each  supervising  ethics  office  (as  defined 
in  section  7353(d)(1))  is  authorized  to  issue  reg- 
ulations implementing  this  section,  including 
regulations  exempting  voluntary  gifts  or  contri- 
butions that  are  given  or  received  for  special  oc- 
casions such  as  marriage  or  retirement  or  under 
other  circumstances  in  which  gifts  are  tradi- 
tionally given  or  exchanged. 

(As  amended  Pub.  L.  101-194,  title  III,  §  301, 
Nov.  30.  1989,  103  Stat.  1745;  Pub.  L.  101-280, 
§  4(a),  May  4,  1990,  104  Stat.  157.) 

Amendments 

1990— Subsec.  (a)(2).  Pub.  L.  101-280,  §  4(a)(1),  in- 
serted "or  give  a  gift"  after  "donation  as  a  gift". 

Subsec.  (c).  Pub.  L.  101-280,  §  4(a)(2),  substituted 
"Each  supervising  ethics  office  (as  defined  in  section 
7353(d)(1))"  for  "The  Office  of  Government  Ethics" 
and  "circumstances  in  which  gifts  are  traditionally 
given  or  exchanged"  for  "similar  circimistances". 

1989— Pub.  L.  101-194  designated  existing  provisions 
as  subsec.  (a),  struck  out  "An  employee  who  violates 
this  section  shall  be  removed  from  the  service."  at  end, 
and  added  subsecs.  (b)  and  (c). 
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§  7353.  Gifts  to  Federal  employees 

(a)  Except  as  permitted  by  subsection  (b),  no 
Member  of  Congress  or  officer  or  employee  of 
the  executive,   legislative,   or  judicial  branch 
shall  solicit  or  accept  anything  of  value  from  a 
person- 
CD  seeking  official  action  from,  doing  busi- 
ness with,  or  (in  the  case  of  executive  branch 
officers  and  employees)  conducting  activities 
regulated    by,    the    individual's    employing 
entity;  or 

(2)  whose  interests  may  be  substantially  af- 
fected by  the  performance  or  nonperform- 
ance of  the  individual's  official  duties. 

(b)(1)  Each  supervising  ethics  office  is  au- 
thorized to  issue  rules  or  regulations  imple- 
menting the  provisions  of  this  section  and  pro- 
viding for  such  reasonable  exceptions  as  may  be 
appropriate. 

(2)(A)  Subject  to  subparagraph  (B),  a 
Member,  officer,  or  employee  may  accept  a  gift 
pursuant  to  rules  or  regulations  established  by 
such  individual's  supervising  ethics  office  pur- 
suant to  paragraph  (1). 

(B)  No  gift  may  be  accepted  pursuant  to  sub- 
paragraph (A)  in  return  for  being  influenced  in 
the  performance  of  any  official  act. 

(3)  Nothing  in  this  section  precludes  a 
Member,  officer,  or  employee  from  accepting 
gifts  on  behalf  of  the  United  States  Govern- 
ment or  any  of  its  agencies  in  accordance  with 
statutory  authority. 

(c)  A  Member  of  Congress  or  an  officer  or  em- 
ployee who  violates  this  section  shall  be  subject 
to  appropriate  disciplinary  and  other  remedial 
action  in  accordance  with  any  applicable  laws. 
Executive  orders,  and  rules  or  regulations. 

(d)  For  purposes  of  this  section— 

(1)  the  term  "supervising  ethics  office" 
means— 

(A)  the  Committee  on  Standards  of  Offi- 
cial Conduct  of  the  House  of  Representa- 
tives or  the  House  of  Representatives  as  a 
whole,  for  Members,  officers,  and  employ- 
ees of  the  House  of  Representatives; 

(B)  the  Select  Committee  on  Ethics  of  the 
Senate,  or  the  Senate  as  a  whole,  for  Sena- 
tors, officers,  and  employees  of  the  Senate; 

(C)  the  Judicial  Conference  of  the  United 
States  for  judges  and  judicial  branch  offi- 
cers and  employees; 

(D)  the  Office  of  Government  Ethics  for 
all  executive  branch  officers  and  employees; 
and 

(E)  in  the  case  of  legislative  branch  offi- 
cers and  employees  other  than  those  speci- 
fied in  subparagraphs  (A)  and  (B),  the  com- 
mittee referred  to  in  either  such  subpara- 
graph to  which  reports  filed  by  such  offi- 
cers and  employees  under  title  I  of  the 
Ethics  in  Government  Act  of  1978  are  trans- 
mitted under  such  title,  except  that  the  au- 
thority of  this  section  may  be  delegated  by 
such  committee  with  respect  to  such  offi- 
cers and  employees;  and 

(2)  the  term  "officer  or  employee"  means 
an  individual  holding  an  appointive  or  elec- 
tive position  in  the  executive,  legislative,  or 
judicial  branch  of  Government,  other  than  a 
Member  of  Congress. 


(Added  Pub.  L.  101-194,  title  III,  §  303(a),  Nov. 
30,  1989,  103  Stat.  1746,  and  amended  Pub.  L. 
101-280,  §  4(d),  May  4,  1990,  104  Stat.  158.) 

References  in  Text 

The  Ethics  in  Government  Act  of  1978,  referred  to 
in  subsec.  (d)(1)(E).  is  Pub.  L.  95-521,  Oct.  26,  1978,  92 
Stat.  1824,  as  amended.  Title  I  of  the  Act,  which  was 
classified  principally  to  chapter  18  (§  701  et  seq.)  of 
Title  2,  The  Congress,  was  amended  generally  by  Pub. 
L.  101-194,  title  II,  §  202,  Nov.  30,  1989.  103  Stat.  1724. 
and  as  so  amended,  is  set  out  in  the  Appendix  to  this 
title.  For  complete  classification  of  this  Act  to  the 
Code,  see  Short  Title  note  set  out  under  section  101  of 
Pub.  L.  95-521  in  the  Appendix  to  this  title  and 
Tables. 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-280.  §  4(d)(1)(A),  sub- 
stituted "branch"  for  "branches"  in  introductory  pro- 
visions. 

Subsec.  (a)(1).  Pub.  L.  101-280,  §  4(d)(1)(B),  substi- 
tuted "by.  the"  for  "by  the"  and  "entity"  for 
"agency". 

Subsec.  (c).  Pub.  L.  101-280,  §  4(d)(2),  substituted  "A 
Member  of  Congress  or  an  officer  or  employee"  for 
"An  employee". 

Subsec.  (d)(1)(B).  Pub.  L.  101-280.  §  4(d)(3)(A)(i), 
substituted  "officers,"  for  "officers". 

Subsec.  (d)(1)(E).  Pub.  L.  101-280.  §  4(d)(3)(A)(ii). 
amended  subpar.  (E)  generally.  Prior  to  amendment, 
subpar.  (E)  read  as  follows:  "the  ethics  committee  with 
which  the  officer  or  employee  is  required  to  file  finan- 
cial disclosure  forms,  for  all  legislative  branch  officers 
and  employees  other  than  those  specified  in  subpara- 
graphs (A)  and  (B).  except  that  such  authority  may  be 
delegated;  and". 

Subsec.  (d)(2).  Pub.  L.  101-280.  §  4(d)(3)(B).  substi- 
tuted "Government."  for  "Government". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  7351  of  this 
title. 

CHAPTER  75— ADVERSE  ACTIONS 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  2108.  2302. 
3382  of  this  title;  title  31  section  732;  title  39  section 
1005;  title  41  section  423;  title  42  section  237. 

SUBCHAPTER  I— SUSPENSION  FOR  14 
DAYS  OR  LESS 

§  7501.  Defmitions 

Short  Title  of  1990  Amendment 

Pub.  L.  101-376.  §  1.  Aug.  17.  1990.  104  Stat.  461.  pro- 
vided that:  "This  Act  [amending  sections  4303.  7511. 
and  7701  of  this  title  and  enacting  provisions  set  out  as 
notes  imder  section  4303  of  this  title]  may  be  cited  as 
the  'Civil  Service  Due  Process  Amendments'." 

§  7502.  Actions  covered 

This  subchapter  applies  to  a  suspension  for 
14  days  or  less,  but  does  not  apply  to  a  suspen- 
sion under  section  7521  or  7532  of  this  title  or 
any  action  initiated  under  section  1215  of  this 
title. 

(As  amended  Pub.  L.  101-12,  §  9(a)(2),  Apr.  10, 
1989,  103  Stat.  35.) 

Amendbcents 
1989— Pub.  L.  101-12  substituted  "1215"  for  "1206". 
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Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.  101-12  effective  90  days  fol- 
lowing Apr.  10.  1989.  see  section  11  of  Pub.  L.  101-12, 
set  out  as  a  note  under  section  1201  of  this  title. 

SUBCHAPTER  II— REMOVAL,  SUSPEN- 
SION FOR  MORE  THAN  14  DAYS.  RE- 
DUCTION IN  GRADE  OR  PAY.  OR  PUR- 
LOUGH  FOR  30  DAYS  OR  LESS 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  4303,  7541, 
7701  of  this  title;  title  39  section  1005. 

§  7511.  Definitions;  application 

(a)  For  the  purpose  of  this  subchapter— 

(1)  "employee"  means— 

(A)  an  individual  in  the  competitive  serv- 
ice— 

(i)  who  is  not  serving  a  probationary  or 
trial  period  under  an  initial  appointment; 
or 

(ii)  who  has  completed  1  year  of  current 
continuous  service  under  other  than  a 
temporary  appointment  limited  to  1  year 
or  less; 

(B)  a  preference  eligible  in  the  excepted 
service  who  has  completed  1  year  of  current 
continuous  service  in  the  same  or  similar 
positions— 

(i)  in  an  Executive  agency;  or 
(ii)  in  the  United  States  Postal  Service 
or  Postal  Rate  Commission;  and 

(C)  an  individual  in  the  excepted  service 
(other  than  a  preference  eligible)— 

(i)  who  is  not  serving  a  probationary  or 
trial  period  under  an  initial  appointment 
pending  conversion  to  the  competitive 
service;  or 

(ii)  who  has  completed  2  years  of  cur- 
rent continuous  service  in  the  same  or 
similar  positions  in  an  Executive  agency 
imder  other  than  a  temporary  appoint- 
ment limited  to  2  years  or  less; 

(2)  "suspension"  has  the  same  meaning  as 
set  forth  in  section  7501(2)  of  this  title; 

(3)  "grade"  means  a  level  of  classification 
under  a  position  classification  system; 

(4)  "pay"  means  the  rate  of  basic  pay  fixed 
by  law  or  administrative  action  for  the  posi- 
tion held  by  an  employee;  and 

(5)  "furlough"  means  the  placing  of  an  em- 
ployee in  a  temporary  status  without  duties 
and  pay  because  of  lack  of  work  or  funds  or 
other  nondisciplinary  reasons. 

(b)  This  subchapter  does  not  apply  to  an  em- 
ployee— 

(1)  whose  appointment  is  made  by  and  with 
the  advice  and  consent  of  the  Senate; 

(2)  whose  position  has  been  determined  to 
be  of  a  confidential,  policy-determining, 
policy-making  or  policy-advocating  character 
by- 

(A)  the  President  for  a  position  that  the 
President  has  excepted  from  the  competi- 
tive service; 

(B)  the  Office  of  Persoimel  Management 
for  a  position  that  the  Office  has  excepted 
from  the  competitive  service;  or 


(C)  the  President  or  the  head  of  an 
agency  for  a  position  excepted  from  the 
competitive  service  by  statute; 

(3)  whose  appointment  is  made  by  the 
President; 

(4)  who  is  receiving  an  annuity  from  the 
Civil  Service  Retirement  and  Disability  Fund, 
or  the  Foreign  Service  Retirement  and  Dis- 
ability Fund,  based  on  the  service  of  such  em- 
ployee; 

(5)  who  is  described  in  section  8337(h)(1), 
relating  to  technicians  in  the  National  Guard; 

(6)  who  is  a  member  of  the  Foreign  Service, 
as  described  in  section  103  of  the  Foreign 
Service  Act  of  1980; 

(7)  whose  position  is  with  the  Central  Intel- 
ligence Agency,  the  General  Accoimting 
Office,  or  the  Veterans  Health  Services  and 
Research  Administration; 

(8)  whose  position  is  within  the  United 
States  Postal  Service,  the  Postal  Rate  Com- 
mission, the  Panama  Canal  Commission,  the 
Termessee  Valley  Authority,  the  Federal 
Bureau  of  Investigation,  the  National  Securi- 
ty Agency,  the  Defense  Intelligence  Agency, 
or  an  intelligence  activity  of  a  military  de- 
partment covered  under  section  1590  of  title 
10,  unless  subsection  (a)(1)(B)  of  this  section 
or  section  1005(a)  of  title  39  is  the  basis  for 
this  subchapter's  applicability;  or 

(9)  who  is  described  in  section  5102(c)(ll)  of 
this  title. 

(c)  The  Office  may  provide  for  the  applica- 
tion of  this  subchapter  to  any  position  or  group 
of  positions  excepted  from  the  competitive  serv- 
ice by  regulation  of  the  Office  which  is  not 
otherwise  covered  by  this  subchapter. 

(As  amended  Pub.  L.  101-376,  §  2(a),  Aug.  17, 
1990,  104  Stat.  461.) 

References  in  Text 

Section  103  of  the  Foreign  Service  Act  of  1980,  re- 
ferred to  in  subsec.  (b)(6).  is  classified  to  section  3903 
of  Title  22,  Foreign  Relations  and  Intercourse. 

Amendments 

1990— Pub.  L.  101-376  amended  section  generally. 
Prior  to  amendment,  section  read  as  follows: 

"(a)  For  the  purpose  of  this  subchapter— 
"(1)  'employee'  means— 

"(A)  an  individual  in  the  competitive  service  who 
is  not  serving  a  probationary  or  trial  period  imder 
an  initial  appointment  or  who  has  completed  1 
year  of  current  continuous  employment  under 
other  than  a  temporary  appointment  limited  to  1 
year  or  less;  and 

"(B)  a  preference  eligible  in  an  Executive  agency 
in  the  excepted  service,  and  a  preference  eligible  in 
the  United  States  Postal  Service  or  the  Postal 
Rate  Commission,  who  has  completed  1  year  of 
current  continuous  service  in  the  same  or  similar 
positions; 
"(2)  'suspension'  has  the  meaning  as  set  forth  in 

section  7501(2)  of  this  title; 
"(3)  'grade'  means  a  level  of  classification  under  a 

position  classification  system; 
"(4)  'pay'  means  the  rate  of  basic  pay  fixed  by  law 

or  administrative  action  for  the  position  held  by  an 

employee;  and 
"(5)  'furlough'  means  the  placing  of  an  employee 

in  a  temporary  status  without  duties  and  pay  be- 


Page  235 


TITLE  5— GOVERNMENT  ORGANIZATION  AND  EMPLOYEES 


§7701 


cause  of  lack  of  work  or  funds  or  other  nondisciplin- 
ary  reasons. 

"(b)  This  subchapter  does  not  apply  to  an  employ- 
ee— 

"(1)  whose  appointment  is  made  by  and  with  the 
advice  and  consent  of  the  Senate; 

"(2)  whose  position  has  been  determined  to  be  of  a 
confidential,  policy-determining,  policy-making  or 
policy-advocating  character  by— 

"(A)  the  Office  of  Personnel  Management  for  a 
position  that  it  has  excepted  from  the  competitive 
service;  or 

"(B)  the  President  or  the  head  of  an  agency  for  a 

position  which  is  excepted  from  the  competitive 

service  by  statute. 

"(c)  The  Office  may  provide  for  the  application  of 

this  subchapter  to  any  position  or  group  of  positions 

excepted  from  the  competitive  service  by  regulation  of 

the  Office." 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-376  applicable  with  re- 
spect to  any  personnel  action  taking  effect  on  or  after 
Aug.  17,  1990,  see  section  2(c)  of  Pub.  L.  101-376,  set 
out  as  a  note  under  section  4303  of  this  title. 

§  7512.  Actions  covered 

This  subchapter  applies  to— 

iSee  main  edition  for  text  ofiDto  (5)] 

but  does  not  apply  to— 

ISee  main  edition  for  text  ofiA)  to  (D)3 

(E)  an  action  initiated  under  section  1215  or 
7521  of  this  title. 

(As  amended  Pub.  L.  101-12.  §  9(a)(2),  Apr.  10, 
1989,  103  Stat.  35.) 

Amendments 

1989— Par.  (E).  Pub.  L.  101-12  substituted  "1215"  for 
"1206". 

Effective  Date  of  1989  Abcendment 

Amendment  by  Pub.  L.  101-12  effective  90  days  fol- 
lowing Apr.  10,  1989,  see  section  11  of  Pub.  L.  101-12, 
set  out  as  a  note  under  section  1201  of  this  title. 

§  7513.  Cause  and  procedure 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1221  of  this 
title;  title  38  section  7101. 

SUBCHAPTER  III— ADMINISTRATIVE 
LAW  JUDGES 

§  7521.  Actions  against  administrative  law  judges 

ISee  main  edition  for  text  of  (a)1 

(b)  The  actions  covered  by  this  section  are— 

[.See  main  edition  for  text  ofil)  to  (5)1 

but  do  not  include— 

ISee  main  edition  for  text  ofiA)  and  (B)] 

(C)  any  action  initiated  under  section  1215 
of  this  title. 

(As  amended  Pub.  L.  101-12,  §  9(a)(2).  Apr.  10, 
1989, 103  Stat.  35.) 

Amendbcents 

1989— Subsec.  (b)(C).  Pub.  L.  101-12  substituted 
"1215"  for  "1206''. 


Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.  101-12  effective  90  days  fol- 
lowing Apr.  10,  1989,  see  section  11  of  Pub.  L.  101-12, 
set  out  as  a  note  under  section  1201  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  559,  1305,  7502, 
7512  of  this  title;  title  15  section  1715;  title  29  section 
661;  title  30  section  823;  title  38  section  7801;  title  39 
section  3601;  title  42  sections  2000e-4,  3608. 

SUBCHAPTER  V— SENIOR  EXECUTIVE 
SERVICE 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  section  7701  of  this 
title;  title  38  section  7425. 

§  7542.  Actions  covered 

This  subchapter  applies  to  a  removal  from 
the  civil  service  or  suspension  for  more  than  14 
days,  but  does  not  apply  to  an  action  initiated 
under  section  1215  of  this  title,  to  a  suspension 
or  removal  imder  section  7532  of  this  title,  or  to 
a  removal  under  section  3592  or  3595  of  this 
title. 

(As  amended  Pub.  L.  101-12,  §  9(a)(2),  Apr.  10, 
1989,  103  Stat.  35.) 

Amendments 

1989— Pub.  L.  101-12  substituted  "1215"  for  "1206". 

Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.  101-12  effective  90  days  fol- 
lowing Apr.  10,  1989,  see  section  11  of  Pub.  L.  101-12. 
set  out  as  a  note  under  section  1201  of  this  title. 

CHAPTER  77— APPEALS 

§  7701.  Appellate  procedures 

iSee  main  edition  for  text  of(a)l 

(b)(1)  The  Board  may  hear  any  case  appealed 
to  it  or  may  refer  the  case  to  an  administrative 
law  judge  appointed  imder  section  3105  of  this 
title  or  other  employee  of  the  Board  designated 
by  the  Board  to  hear  such  cases,  except  that  in 
any  case  involving  a  removal  from  the  service, 
the  case  shall  be  heard  by  the  Board,  an  em- 
ployee experienced  in  hearing  appeals,  or  an 
administrative  law  judge.  The  Board,  adminis- 
trative law  judge,  or  other  employee  (as  the 
case  may  be)  shall  make  a  decision  after  receipt 
of  the  written  representations  of  the  parties  to 
the  appeal  and  after  opportunity  for  a  hearing 
imder  subsection  (a)(1)  of  this  section.  A  copy 
of  the  decision  shall  be  furnished  to  each  party 
to  the  appeal  and  to  the  Office  of  Personnel 
Management. 

(2)(A)  If  an  employee  or  applicant  for  em- 
plosmaent  is  the  prevailing  party  in  an  appeal 
under  this  subsection,  the  employee  or  appli- 
cant shall  be  granted  the  relief  provided  in  the 
decision  effective  upon  the  making  of  the  deci- 
sion, and  remaining  in  effect  pending  the  out- 
come of  any  petition  for  review  under  subsec- 
tion (e),  unless— 

(i)  the  deciding  official  determines  that  the 
granting  of  such  relief  is  not  appropriate;  or 
(ii)(I)  the  relief  granted  in  the  decision  pro- 
vides that  such  employee  or  applicant  shall 
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return  or  be  present  at  the  place  of  employ- 
ment during  the  period  pending  the  outcome 
of  any  petition  for  review  under  subsection 
(e);  and 

(II)  the  employing  agency,  subject  to  the 
provisions  of  subparagraph  (B),  determines 
that  the  return  or  presence  of  such  employee 
or  applicant  Is  unduly  disruptive  to  the  work 
environment. 

(B)  If  an  agency  makes  a  determination 
imder  subparagraph  (A)(11)(II)  that  prevents 
the  return  or  presence  of  an  employee  at  the 
place  of  employment,  such  employee  shall  re- 
ceive pay,  compensation,  and  all  other  benefits 
as  terms  and  conditions  of  employment  during 
the  period  pending  the  outcome  of  any  petition 
for  review  under  subsection  (e). 

(C)  Nothing  in  the  provisions  of  this  para- 
graph may  be  construed  to  require  any  award 
of  back  pay  or  attorney  fees  be  paid  before  the 
decision  is  final. 

(3)  With  respect  to  an  appeal  from  an  adverse 
action  covered  by  subchapter  V  of  chapter  75, 
authority  to  mitigate  the  personnel  action  in- 
volved shall  be  available,  subject  to  the  same 
standards  as  would  apply  in  an  appeal  involving 
an  action  covered  by  subchapter  II  of  chapter 
75  with  respect  to  which  mitigation  authority 
under  this  section  exists. 

(c)(1)  Subject  to  paragraph  (2)  of  this  subsec- 
tion, the  decision  of  the  agency  shall  be  sus- 
tained under  subsection  (b)  only  if  the  agency's 
decision— 

(A)  in  the  case  of  an  action  based  on  unac- 
ceptable performance  described  in  section 
4303  or  a  removal  from  the  Senior  Executive 
Service  for  failure  to  be  recertified  under  sec- 
tion 3393a  of  this  title,  is  supported  by  sub- 
stantial evidence,  or 

ISee  main  edition  for  text  ofiB),  (2);  id)  to  (i)] 

(j)  In  determining  the  appealability  under 
this  section  of  any  case  involving  a  removal 
from  the  service  (other  than  the  removal  of  a 
reemployed  annuitant),  neither  an  individuars 
status  imder  any  retirement  system  established 
by  or  under  Federal  statute  nor  any  election 
made  by  such  individual  imder  any  such  system 
may  be  taken  into  account. 

(k)  The  Board  may  prescribe  regulations  to 
carry  out  the  purpose  of  this  section. 

(As  amended  Pub.  L.  101-12,  §  6,  Apr.  10,  1989, 
103  Stat.  33;  Pub.  L.  101-194,  title  V,  §  506(b)(6), 
Nov.  30,  1989,  103  Stat.  1758;  Pub.  L.  101-280, 
16(d)(2),  May  4.  1990,  104  Stat.  160;  Pub.  L. 
101-376,  §  3,  Aug.  17,  1990,  104  Stat.  462;  Pub.  L. 
102-175,  §  5,  Dec.  2,  1991,  105  Stat.  1223.) 

Amendments 

1991— Subsec.  (b)(3).  Pub.  L.  102-175  added  pax.  (3). 

1990— Subsec.  (c)(1)(A).  Pub.  L.  101-280  amended 
Pub.  L.  101-194.  see  1989  Amendment  note  below. 

Subsecs.  (j),  (k).  Pub.  L.  101-376  added  subsec.  (j) 
and  redesignated  former  subsec.  (j)  as  (k). 

1989— Subsec.  (b).  Pub.  L.  101-12  designated  existing 
provisions  as  par.  (1)  and  added  par.  (2). 

Subsec.  (c)(1)(A).  Pub.  L.  101-194,  as  amended  by 
Pub.  L.  101-280.  which  directed  the  substitution  of  "or 
a  removal  from  the  Senior  Executive  Service  for  fail- 
ure to  be  recertified  under  section  3393a  of"  for  "of", 
was   executed  by  making  the  substitution   for  the 


second  reference  to  "of"  as  the  probable  intent  of  Con- 
gress. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-376  effective  Aug.  17, 

1990,  and  applicable  with  respect  to  any  appeal  or 
other  proceeding  brought  on  or  after  such  date,  see 
section  4  of  Pub.  L.  101-376,  set  out  as  a  note  imder 
section  4303  of  this  title. 

Effective  Date  of  1989  Amendments 

Amendment  by  Pub.  L.   101-194  effective  Jan.   1, 

1991,  see  section  506(d)  of  Pub.  L.  101-194.  set  out  as  a 
note  under  section  3151  of  this  title. 

Amendment  by  Pub.  L.  101-12  effective  90  days  fol- 
lowing Apr.  10.  1989,  see  section  11  of  Pub.  L.  101-12, 
set  out  as  a  note  under  section  1201  of  this  title. 

Savings  Provision 

For  effect  of  Pub.  L.  101-12  on  orders,  rules,  and  reg- 
ulations issued  before  effective  date  of  Pub.  L.  101-12. 
administrative  proceedings  pending  at  time  provisions 
of  Pub.  L.  101-12  take  effect,  and  suits  and  other  pro- 
ceedings as  in  effect  immediately  before  effective  date 
of  Pub.  L.  101-12,  see  section  7  of  Pub.  L.  101-12,  set 
out  as  a  note  under  section  1201  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1212,  3395a, 
3592,  3593,  3595,  4303,  5596,  7121,  7513.  7543.  7702. 
7703.  8347,  8451,  8461  of  this  title;  title  20  section  241; 
title  22  sections  1438,  4137;  title  28  section  569;  title  31 
section  753. 

§  7703.  Judicial  review  of  decisions  of  the  Merit  Sys- 
tems Protection  Board 

(a)  iSee  main  edition  for  text  of  (1)1 
(2)  The  Board  shall  be  named  respondent  in 
any  proceeding  brought  pursuant  to  this  sub- 
section, unless  the  employee  or  applicant  for 
employment  seeks  review  of  a  final  order  or  de- 
cision on  the  merits  on  the  underlying  person- 
nel action  or  on  a  request  for  attorney  fees,  in 
which  case  the  agency  responsible  for  taking 
the  personnel  action  shall  be  the  respondent. 

ISee  main  edition  for  text  ofib)  to  (d)] 

(As  amended  Pub.  L.  101-12,  §  10,  Apr.  10,  1989. 
103  Stat.  35.) 

Amendments 

1989— Subsec.  (a)(2).  Pub.  L.  101-12  amended  par.  (2) 
generally.  Prior  to  amendment,  par.  (2)  read  as  fol- 
lows: "The  Board  shall  be  the  named  respondent  in 
any  proceeding  brought  pursuant  to  this  subsection, 
unless  the  employee  or  applicant  for  employment 
seeks  review  of  a  final  order  or  decision  issued  by  the 
Board  under  section  7701.  In  review  of  a  final  order  or 
decision  Issued  under  section  7701.  the  agency  respon- 
sible for  taking  the  action  appealed  to  the  Board  shall 
be  the  named  respondent." 

Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.  101-12  effective  90  days  fol- 
lowing Apr.  10.  1989.  see  section  11  of  Pub.  L.  101-12, 
set  out  as  a  note  under  section  1201  of  this  title. 

Savings  Provision 

For  effect  of  Pub.  L.  101-12  on  orders,  rules,  and  reg- 
ulations issued  before  effective  date  of  Pub.  L.  101-12. 
administrative  proceedings  pending  at  time  provisions 
of  Pub.  L.  101-12  take  effect,  and  suits  and  other  pro- 
ceedings as  in  effect  immediately  before  effective  date 
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of  Pub.  L.  101-12,  see  section  7  of  Pub.  L.  101-12  set 
out  as  a  note  under  section  1201  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1214,  1215, 
1221.  7121,  8347,  8461  of  this  title;  title  28  section  1295. 

CHAPTER  79— SERVICES  TO  EMPLOYEES 

State  or  Local  Governbient  Programs  Encouraging 
Employee  Use  of  Public  Transportation;  Federal 
Agency  Participation 

Pub.  L.  102-241,  §  44,  Dec.  19,  1991,  105  Stat.  2226, 
provided  that:  "The  Department  of  Transportation 
may  include  military  personnel  of  the  Coast  Guard  in 
any  program  in  which  the  Department  participates 
under  section  629  of  the  Treasury,  Postal  Service  and 
General  Government  Appropriations  Act,  1991,  Public 
Law  101-509  [set  out  below],  notwithstanding  section 
629(c)(2)  of  that  Act." 

Pub.  L.  101-509,  title  VI,  §  629,  Nov.  5,  1990,  104  Stat. 
1478,  provided  that: 

"(a)  A  Federal  agency  may  participate  in  any  pro- 
gram established  by  a  State  or  local  government  that 
encourages  employees  to  use  public  transportation. 
Such  programs  may  involve  the  sale  of  discoimted 
transit  passes  or  other  incentives  that  reduce  the  cost 
to  the  employee  of  using  public  transportation. 

"(b)  Notwithstanding  the  provisions  of  section  5536 
of  title  5,  United  States  Code,  or  any  other  provision 
of  law,  an  employee  may  participate  in  a  program  de- 
scribed under  subsection  (a). 

"(c)(1)  For  purposes  of  this  section  the  term  'Federal 
agency'  shall  mean  an  Executive  agency  as  defined 
under  section  105  of  title  5,  United  States  Code,  and 
shall  include  any  agency  of  the  legislative  or  judicial 
branch  of  CStovemment. 

"(2)  For  purposes  of  subsection  (b),  the  term  'em- 
ployee' shall  mean  an  employee  as  defined  under  sec- 
tion 2105  of  title  5,  United  States  Code,  and  shall  in- 
clude an  employee  of  any  legislative  or  Judicial  agency. 

"(d)  No  later  than  June  30,  1993,  the  General  Ac- 
counting Office  shall  conduct  a  study  and  submit  a 
report  on  the  implementation  of  programs  under  sub- 
section (a)  and  the  employees  (including  information 
of  the  employing  agencies  and  rates  of  pay  of  such  em- 
ployees) who  have  participated  in  such  programs. 

"(e)  The  provisions  of  this  section  are  repealed  effec- 
tive December  31. 1993." 

§  7902.  Safety  programs 

Extension  op  Term  of  Federal  Advisory  Council 
ON  Occupational  Safety  and  Health 

Term  of  the  Federal  Advisory  Council  on  Occupa- 
tional Safety  and  Health  extended  until  Sept.  30, 1991, 
see  Ex.  Ord.  No.  12692,  Sept.  29,  1989,  54  F.R.  40627, 
formerly  set  out  as  a  note  imder  section  14  of  the  Fed- 
eral Advisory  Committee  Act  in  the  Appendix  to  this 
title. 

Term  of  the  Federal  Advisory  Council  on  Occupa- 
tional Safety  and  Health  extended  imtU  Sept.  30, 1993, 
see  Ex.  Ord.  No.  12774,  Sept.  27,  1991,  56  F.R,  49835, 
set  out  as  a  note  under  section  14  of  the  Federal  Advi- 
sory Committee  Act  in  the  Appendix  to  this  title. 

Subpart  G— Insurance  and  Annuities 

CHAPTER  81— COMPENSATION  FOR  WORK 
INJURIES 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  3102,  3111  of 
this  title;  title  7  section  2272;  title  10  sections  1588, 
2113,  2360,  2904,  7086;  title  15  section  4102;  title  16  sec- 
tions 565a-2,  831b-l,  1703,  3602,  3640;  title  18  section 
4126;  title  20  section  4416;  title  22  sections  2391,  3508, 
3715a,  3715d,  3649,  3658;  title  24  section  225e;  title  25 


sections  2020,  3115;  title  28  sections  376,  995,  996;  title 
33  section  569c;  title  38  sections  3115,  3485,  7453,  7458; 
title  40  section  216c;  title  42  section  3788;  title  43  sec- 
tion 1475;  title  49  App.  section  2454. 

SUBCHAPTER  I— GENERALLY 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  2105,  3373, 
3374,  3582,  5595,  8191.  8192,  8332,  8337,  8347,  8351, 
8411,  8433,  8464a,  8705,  8706,  8707,  8708,  8714a,  8714b. 
8714c,  8901  of  this  title;  title  2  sections  31b-5,  905;  title 
7  section  1507;  title  15  section  637;  title  16  sections 
la-6.  18i,  558c,  580j,  742f,  773a,  831b,  4604;  title  18  sec- 
tions 292,  1920,  1922;  title  22  sections  3970,  4048,  4606. 
5422;  title  25  section  450i;  title  28  section  1877;  title  29 
section  1706;  title  33  section  941;  title  38  sections  106. 
1316,  1317,  7802;  title  39  section  1005;  title  40  section 
290;  title  42  sections  251,  1654,  1701,  1702,  1706,  1856c, 
2996d,  5055,  7142,  10704.  12555;  title  43  section  1737; 
title  50  App.  sections  1291, 1292,  2004. 

§  8101.  Definitions 
For  the  purpose  of  this  subchapter— 

iSee  main  edition  for  text  of  il)  to  (19)1 

(20)  "United  States  medical  officers  and 
hospitals"  includes  medical  officers  and  hos- 
pitals of  the  Army,  Navy,  Air  Force,  Depart- 
ment of  Veterans  Affairs,  and  United  States 
Public  Health  Service,  and  any  other  medical 
officer  or  hospital  designated  as  a  United 
States  medical  officer  or  hospital  by  the  Sec- 
retary of  Labor. 

(As  amended  Pub.  L.  102-54,  §  13(b)(1),  June  13, 
1991,  105  Stat.  274.) 

Amendments  ** 

1991— Par.  (20).  Pub.  L.  102-54  substituted  "Depart- 
ment of  Veterans  Affairs"  for  "Veterans'  Administra- 
tion". 

Short  Title  of  1990  Amendment 

Pub.  L.  101-534,  §  1,  Nov.  7,  1990,  104  Stat.  2352,  pro- 
vided that:  "This  Act  [amending  section  8111  of  this 
title  and  enacting  provisions  set  out  as  a  note  under 
section  8111  of  this  title]  may  be  cited  as  the  'Attend- 
ant Allowance  Adjustment  Act*." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3373,  3374, 
7902,  8110,  8118,  8133,  8191,  8192  of  this  title;  title  16 
sections  la-6, 18i,  558c,  742f ,  773a,  4604;  title  22  section 
3973;  title  29  section  1706;  title  30  section  902;  title  42 
sections  3796b,  5055, 12555. 

§8111.  Additional  compensation  for  services  of  at- 
tendants or  vocational  rehabilitation 

(a)  The  Secretary  of  Labor  may  pay  an  em- 
ployee who  has  been  awarded  compensation  an 
additional  sum  of  not  more  than  $1,500  a 
month,  as  the  Secretary  considers  necessary, 
when  the  Secretary  finds  that  the  service  of  an 
attendant  is  necessary  constantly  because  the 
employee  is  totally  blind,  or  has  lost  the  use  of 
both  hands  or  both  feet,  or  is  paralyzed  and 
unable  to  walk,  or  because  of  other  disability 
resulting  from  the  injury  making  him  so  help- 
less as  to  require  constant  attendance. 

ISee  main  edition  for  text  o/(6)] 
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(As  amended  Pub.  L.  101-534,  §  2,  Nov.  7,  1990, 
104  Stat.  2352.) 


AMEND1€ENTS 

Pub.    L.     101-534 


substituted 


1990— Subsec.    (a). 
"$1,500''  for  "$500". 

Effective  Date  of  1990  Amendment 

Section  3  of  Pub.  L.  101-534  provided  that:  "The 
amendment  made  by  section  2  [amending  this  section] 
shall  take  effect  October  1, 1990." 

§8116.  Limitations  on  right  to  receive  compensation 

(a)  While  an  employee  is  receiving  compensa- 
tion under  this  subchapter,  or  if  he  has  been 
paid  a  lump  sum  in  commutation  of  installment 
payments  until  the  expiration  of  the  period 
during  which  the  installment  payments  would 
have  continued,  he  may  not  receive  salary,  pay, 
or  remuneration  of  any  type  from  the  United 
States,  except— 

ISee  main  edition  for  text  ofil)  and  (2)] 

(3)  other  benefits  administered  by  the  De- 
partment of  Veterans  Affairs  unless  such  ben- 
efits are  payable  for  the  same  injury  or  the 
same  death;  and 

ISee  main  edition  for  text  of  (4)1 

However,  eligibility  for  or  receipt  of  benefits 
under  subchapter  III  of  chapter  83  of  this  title, 
or  another  retirement  system  for  employees  of 
the  Government,  does  not  impair  the  right  of 
the  employee  to  compensation  for  scheduled 
disabilities  specified  by  section  8107(c)  of  this 
title. 

iSee  main  edition  for  text  ofib)  to  (d)] 

(As  amended  Pub.  L.  102-54,  §  13(b)(1),  June  13, 
1991.  105  Stat.  274.) 

Amendments 

1991— Subsec.  (a)(3).  Pub.  L.  102-54  substituted  "De- 
partment of  Veterans  Affairs"  for  "Veterans*  Adminis- 
tration". 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  22  section  3715d. 

§  8133.  Compensation  in  case  of  death 

ISee  main  edition  for  text  o/(a)3 

(b)  The  compensation  payable  under  subsec- 
tion (a)  of  this  section  is  paid  from  the  time  of 
death  until— 

(Da  widow,  or  widower  dies  or  remarries 
before  reaching  age  55; 

(2)  a  child,  a  brother,  a  sister,  or  a  grand- 
child dies,  marries,  or  becomes  18  years  of 
age,  or  if  over  age  18  and  incapable  of  self- 
support  becomes  capable  of  self-support;  or 

(3)  a  parent  or  grandparent  dies,  marries,  or 
ceases  to  be  dependent. 

Notwithstanding  paragraph  (2)  of  this  subsec- 
tion, compensation  payable  to  or  for  a  child,  a 
brother  or  sister,  or  grandchild  that  would 
otherwise  end  because  the  child,  brother  or 
sister,  or  grandchild  has  reached  18  years  of 
age  shall  continue  if  he  is  a  student  as  defined 
by  section  8101  of  this  title  at  the  time  he 


reaches  18  years  of  age  for  so  long  as  he  contin- 
ues to  be  such  a  student  or  until  he  marries.  A 
widow  or  widower  who  has  entitlements  to  ben- 
efits under  this  title  derived  from  more  than 
one  husband  or  wife  shall  elect  one  entitlement 
to  be  utilized. 

ISee  main  edition  for  text  ofic)  to  (/)] 

(As  amended  Pub.  L.  101-303,  §3(1),  May  29, 
1990,  104  Stat.  251.) 

Amendments 

1990— Subsec.  (b)(1).  Pub.  L.  101-303  substituted 
"age  55"  for  "age  60". 

§  8134.  Funeral  expenses;  transportation  of  body 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8109,  8133, 
8146  of  this  title;  title  38  section  2307. 

§  8135.  Lump-sum  payment 

ISee  main  edition  for  text  of  (a)} 

(b)  On  remarriage  before  reaching  age  55  a 
widow  or  widower  entitled  to  compensation 
under  section  8133  of  this  title,  shall  be  paid  a 
lump  sum  equal  to  twenty-four  times  the 
monthly  compensation  payment  (excluding 
compensation  on  account  of  another  individual) 
to  which  he  was  entitled  immediately  before 
the  remarriage. 

(As  amended  Pub.  L.  101-303,  §  3(2),  May  29, 
1990,  104  Stat.  251.) 

'    Amendments 

1990— Subsec.  (b).  Pub.  L.  101-303  substituted  "age 
55"  for  "age  60". 

§  8147.  Employees'  Compensation  Fund 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  39  section  2003; 
title  42  sections  1701.  1704.  1705;  title  49  App.  section 
2454. 

SUBCHAPTER  HI-LAW  ENFORCEMENT 
OFFICERS  NOT  EMPLOYED  BY  THE 
UNITED  STATES 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  title  16  section  742Z; 
title  25  section  2804. 

CHAPTER  83— RETIREMENT 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  3374,  5304. 
5362,  8468,  8473  of  this  title;  title  12  section  1441a;  title 
15  section  4105;  title  22  sections  2391,  3649.  3681, 
4071c,  4606;  title  24  section  225e;  title  25  section  450i; 
title  26  section  6103;  title  28  sections  178,  375,  611,  627, 
996;  title  38  sections  7438,  7453,  7458;  title  39  section 
1005;  title  42  sections  426,  2996d,  10704;  title  50  sec- 
tions 403r.  403s. 

SUBCHAPTER  I~GENERAL  PROVISIONS 

§  8301.  Uniform  retirement  date 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  10  sections  580, 
1164,  1210,  1221,  1263,  1305.  1331.  1404. 
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SUBCHAPTER  II— FORFEITURE  OF 
ANNUITIES  AND  RETIRED  PAY 

§  8311.  Definitions 
For  the  purpose  of  this  subchapter— 
iSee  main  edition  for  text  of  (1)1 

(2)  "annuity"  means  a  retirement  benefit, 
including  a  disability  insurance  benefit  and  a 
dependent's  or  survivor's  benefit  under  sub- 
chapter II  of  chapter  7  of  title  42,  and  a 
monthly  annuity  under  section  228b  or  228e 
of  title  45,  payable  by  an  agency  of  the  Gov- 
ernment of  the  United  States  or  the  govern- 
ment of  the  District  of  Columbia  on  the  basis 
of  service  as  a  civilian  employee  and  other 
service  which  is  creditable  to  an  employee 
toward  the  benefit  imder  the  statute,  regula- 
tion, or  agreement  which  provides  the  bene- 
fit, but  does  not  include— 

(A)  a  benefit  provided  under  statutes  ad- 
ministered by  the  Department  of  Veterans 
Affairs; 

iSee  main  edition  for  text  ofiB)  to  (G)] 

(3)  "retired  pay"  means  retired  pay,  retire- 
ment pay,  retainer  pay,  or  equivalent  pay, 
payable  imder  a  statute  to  a  member  or 
former  member  of  a  uniformed  service,  and 
an  annuity  payable  to  an  eligible  beneficiary 
of  the  member  or  former  member  under 
chapter  73  of  title  10  or  section  5  of  the  Uni- 
formed Services  Contingency  Option  Act  of 
1953  (67  Stat.  504),  but  does  not  include— 

(A)  a  benefit  provided  under  statutes  ad- 
ministered by  the  Department  of  Veterans 
Affairs; 

iSee  main  edition  for  text  ofiB)  to  iD)! 

(As  amended  Pub.  L.  102-54,  §  13(b)(1),  June  13, 
1991,  105  Stat.  274.) 

Amendments 

1991— Pars.  (2)(A),  (3)(A).  Pub.  L.  102-54  substituted 
"Department  of  Veterans  Affairs"  for  "Veterans'  Ad- 
ministration". 

SUBCHAPTER  HI-CIVIL  SERVICE 
RETIREMENT 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  1308,  3373, 
3374,  5581,  5595,  5724,  6303.  8103.  8116.  8402.  8411. 
8442.  8443.  8462.  8501.  8901  of  this  title;  title  2  sections 
31b-5.  60e-3.  72a;  title  7  section  331;  title  10  sections 
942.  945.  1450. 1452.  2467;  title  12  section  1723a;  title  16 
section  1168;  title  20  sections  125.  4416;  title  22  sec- 
tions 2025.  3658.  3682.  3968.  3970.  4045.  4067.  4069. 
4071b.  4071c.  4071d.  40711;  title  26  section  3121;  title  28 
sections  155.  178.  332.  376.  377.  611.  625.  627.  634.  636. 
797;  title  31  section  772;  title  38  sections  7426,  7802; 
title  40  section  13b;  title  42  sections  212.  410.  415.  417. 
1395s.  4276;  title  45  section  1206;  title  49  App.  section 
2457;  title  50  sections  403r.  403s;  title  50  App.  section 
1291. 

§  8331.  Definitions 

For  the  purpose  of  this  subchapter— 
(1)  "employee"  means— 

CiSec  main  edition  for  text  of  (A)  to  (/)] 


(J)  an  alien  (i)  who  was  previously  em- 
ployed by  the  Government,  (ii)  who  is  em- 
ployed full  time  by  a  foreign  government 
for  the  purpose  of  protecting  or  furthering 
the  interests  of  the  United  States  during  an 
interruption  of  diplomatic  or  consular  rela- 
tions, and  (iii)  for  whose  services  reimburse- 
ment is  made  to  the  foreign  government  by 
the  United  States; 

(K)  an  individual  appointed  to  a  position 
on  the  office  staff  of  a  former  President,  or 
a  former  Vice  President  under  section  4  of 
the  Presidential  Transition  Act  of  1963,  as 
amended  (78  Stat.  153),  who  immediately 
before  the  date  of  such  appointment  was  an 
employee  as  defined  under  any  other  sub- 
paragraph of  this  paragraph;  and 

(L)  an  employee  described  in  section 
2105(c)  who  has  made  an  election  under  sec- 
tion 8347(p)(l)  to  remain  covered  under  this 
subchapter; 

but  does  not  include— 

(i)  a  justice  or  judge  of  the  United  States 
as  defined  by  section  451  of  title  28; 

(ii)  an  employee  subject  to  another  retire- 
ment system  for  Government  employees 
(besides  any  employee  excluded  by  clause 
(X),  but  including  any  employee  who  has 
made  an  election  under  section  8347(p)(2) 
to  remain  covered  by  a  retirement  system 
established  for  employees  described  in  sec- 
tion 2105(c)); 

iSee  main  edition  for  text  of  (iii)  and  (iv)! 

(V)  an  employee  of  the  Administrative 
Office  of  the  United  States  Courts,  the  Fed- 
eral Judicial  Center,  or  a  court  named  by 
section  610  of  title  28,  excluded  by  the  Di- 
rector of  the  Administrative  Office  under 
section  8347(o)  of  this  title; 

ISee  main  edition  for  text  of(vi)  to  (xii)l 

Notwithstanding  this  paragraph,  the  employ- 
ment of  a  teacher  in  the  recess  period  be- 
tween two  school  years  in  a  position  other 
than  a  teaching  position  in  which  he  served 
immediately  before  the  recess  period  does  not 
qualify  the  individual  as  an  employee  for  the 
purpose  of  this  subchapter.  For  the  purpose 
of  the  preceding  sentence,  "teacher"  and 
"teaching  position"  have  the  meanings  given 
them  by  section  901  of  title  20; 

ISee  main  edition  for  text  of  (2)1 

(3)  "basic  pay"  includes— 

(A)  the  amount  a  Member  received  from 
April  1,  1954,  to  February  28,  1955,  as  ex- 
pense allowance  under  section  601(b)  of  the 
Legislative  Reorganization  Act  of  1946  (60 
Stat.  850),  as  amended;  and  that  amount 
from  January  3,  1953.  to  March  31,  1954,  if 
deposit  is  made  therefor  as  provided  by  sec- 
tion 8334  of  this  title; 

ISee  main  edition  for  text  of(B)  to  (D)l 

but  does  not  include  bonuses,  allowances, 
overtime  pay,  military  pay,  pay  given  in  addi- 
tion to  the  base  pay  of  the  position  as  fixed 
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by  law  or  regulation  except  as  provided  by 
subparagraphs  (B),  (C),  and  (D)  of  this  para- 
graph, retroactive  pay  under  section  5344  of 
this  title  in  the  case  of  a  retired  or  deceased 
employee,  uniform  allowances  luider  section 
5901  of  this  title,  or  lump-sum  leave  payments 
under  subchapter  VI  of  chapter  55  of  this 
title.  For  an  employee  paid  on  a  fee  basis,  the 
maximum  amount  of  basic  pay  which  may  be 
used  is  $10,000; 

LSee  main  edition  for  text  of  {4)  to  (6)] 

(7)  "Government"  means  the  Government 
of  the  United  States,  the  government  of  the 
District  of  Colimabia,  Gallaudet  College,  and, 
in  the  case  of  an  employee  described  in  para- 
graph (1)(L),  a  nonappropriated  fund  instru- 
mentality of  the  Department  of  Defense  or 
the  Coast  Guard  described  in  section  2105(c); 

iSee  main  edition  for  text  of  (8)1 

(9)  "annuitant'*  means  a  former  employee 
or  Member  who,  on  the  basis  of  his  service, 
meets  all  requirements  of  this  subchapter  for 
title  to  annuity  and  files  claim  therefor; 

iSee  main  edition  for  text  of  (10)  to  (13)1 

(14)  "Member  service"  means  service  as  a 
Member  and  includes  the  period  from  the 
date  of  the  beginning  of  the  term  for  which 
elected  or  appointed  to  the  date  on  which  he 
takes  office  as  a  Member; 

iSee  main  edition  for  text  of  (15)  to  (23)1 

(24)  "Indian  court"  means  an  Indian  court 
as  defined  by  section  201(3)  of  the  Act  enti- 
tled "An  Act  to  prescribe  penalties  for  certain 
acts  of  violence  or  intimidation,  and  for  other 
purposes",  approved  April  11,  1968  (25  U.S.C. 
1301(3);  82  Stat.  77); 

(25)  "magistrate"  or  "United  States  magis- 
trate" means  an  individual  appointed  under 
section  631  of  title  28;  and 

(26)  "Claims  Court  judge"  means  a  judge  of 
the  United  States  Claims  Court  who  is  ap- 
pointed imder  chapter  7  of  title  28  or  who  has 
served  under  section  167  of  the  Federal 
Courts  Improvement  Act  of  1982. 

(As  amended  Pub.  L.  101-474,  §  5(m),  Oct.  30, 
1990,  104  Stat.  1100;  Pub.  L.  101-508,  title  VII, 
§7202(j)(l),  Nov.  5,  1990,  104  Stat.  1388-337; 
Pub.  L.  101-650,  title  III,  §306(0(1),  Dec.  1, 
1990,  104  Stat.  5110.) 

References  in  Text 

Section  167  of  the  Federal  Courts  Improvement  Act 
of  1982,  referred  to  in  par.  (26),  is  section  167  of  Pub. 
L.  97-164,  which  is  set  out  as  a  note  under  section  171 
of  Title  28,  Judiciary  and  Judicial  Procedure. 

Codification 

Pars.  (3)(A),  (9).  and  (14)  of  this  section  are  set  out 
in  this  supplement  to  correct  typographical  error  ap- 
pearing in  the  main  edition. 


Amendments 


101-508, 


1990— Par.  (1)(L).  Pub.  L. 

§  7202(j)(l)(A)-(C),  added  subpar.  (L). 

Par.  (l)(ii).  Pub.  L.  101-508,  §  7202(j)(l)(D).  substi- 
tuted "(besides  any  employee  excluded  by  clause  (x). 


but  including  any  employee  who  has  made  an  election 
under  section  8347(p)(2)  to  remain  covered  by  a  retire- 
ment system  established  for  employees  described  in 
section  2105(c))"  for  "(other  than  an  employee  de- 
scribed in  clause  (x)". 

Par.  (l)(v).  Pub.  L.  101-474  amended  cl.  (v)  generally. 
Prior  to  amendment,  cl.  (v)  read  as  follows:  "a  tempo- 
rary employee  of  the  Administrative  Office  of  the 
United  States  Courts  or  of  a  court  named  by  section 
610  of  title  28;". 

Par.  (7).  Pub.  L.  101-508,  §  7202(j)(l)(E),  substituted 
"Gallaudet  College,  and,  in  the  case  of  an  employee 
described  in  paragraph  (1)(L),  a  nonappropriated  fund 
instrumentality  of  the  Department  of  Defense  or  the 
Coast  Guard  described  in  section  2105(c)"  for  "and 
Gallaudet  College". 

Par.  (26).  Pub.  L.  101-650  added  par.  (26). 

Change  of  Name 

Reference  to  United  States  magistrate  or  to  magis- 
trate deemed  to  refer  to  United  States  magistrate 
judge  pursuant  to  section  321  of  Pub.  L.  101-650,  set 
out  as  a  note  under  section  631  of  Title  28,  Judiciary 
and  Judicial  Procedure. 

Effective  Date  of  1990  Amendments 

Section  306(f)  of  Pub.  L.  101-650  provided  that: 
"This  section  and  the  amendments  made  by  this  sec- 
tion [enacting  section  8440b  [now  8440c]  of  this  title 
and  section  178  of  Title  28,  Judiciary  and  Judicial  Pro- 
cedure and  amending  this  section,  sections  8334,  8336, 
8339,  and  8402  of  this  title,  and  sections  376  and  604  of 
Title  28]  shall  apply  to  judges  of,  and  senior  judges  in 
active  service  with,  the  United  States  Claims  Court  on 
or  after  the  date  of  the  enactment  of  this  Act  [Dec.  1, 
1990]." 

Amendment  by  Pub.  L.  101-508  applicable  with  re- 
spect to  any  individual  who,  on  or  after  Jan.  1,  1987, 
moves  from  emplosnnent  in  nonappropriated  fund  in- 
strumentality of  Department  of  Defense  or  Coast 
Guard,  that  is  described  in  section  2105(c)  of  this  title, 
to  employment  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  or  who  moves  from 
employment  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  to  emplojonent  in 
nonappropriated  fund  instrumentality  of  Department 
or  Coast  Guard,  that  is  described  in  section  2105(c), 
see  section  7202(m)(l)  of  Pub.  L.  101-508,  set  out  as  a 
note  under  section  2105  of  this  title. 

Effective  Date  of  1987  Amendment 

Section  3  of  Pub.  L.  100-53.  as  amended  by  Pub.  L. 
101-650,  title  III,  §  321,  Dec.  1,  1990,  104  Stat.  5117, 
provided  that:  "This  Act  [amending  this  section  and 
sections  8334,  8336,  and  8339  of  this  title  and  enacting 
provisions  set  out  as  a  note  under  this  section]  shall 
take  effect  on  October  1,  1987,  and  shall  apply  to 
bankruptcy  judges  and  United  States  magistrate 
judges  in  office  on  that  date  and  to  individuals  subse- 
quently appointed  to  such  positions  to  whom  chapter 
83  of  title  5,  United  States  Code,  otherwise  applies." 

Short  Title  of  1990  Amendbient 

Pub.  L.  101-428,  §  1(a),  Oct.  15,  1990.  104  Stat.  928, 
provided  that:  "This  Act  [amending  sections  8335  to 
8337,  8339,  8341,  8344,  8412,  and  8425  of  this  title  and 
enacting  provisions  set  out  as  notes  under  sections 
8335,  8339,  and  8425  of  this  title]  may  be  cited  as  the 
'Capitol  Police  Retirement  Act'." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3307,  3323, 
4521,  5542,  5547,  8332,  8342.  8344.  8347,  8401,  8411, 
8467.  8704  of  this  title;  title  10  section  945;  title  12  sec- 
tion 1723a;  title  22  sections  3671,  3681.  3968,  4046;  title 
26  sections  402,  7447;  title  28  section  376;  title  38  sec- 
tions 7296.  7426,  7438;  title  45  section  1206. 
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§  8332.  Creditable  service 

ISee  main  edition  for  text  of  (a)! 

(b)  The  service  of  an  employee  shall  be  cred- 
ited from  the  date  of  original  employment  to 
the  date  of  separation  on  which  title  to  annuity 
is  based  in  the  civilian  service  of  the  Govern- 
ment. Except  as  provided  in  paragraph  (13)  ^  of 
this  subsection,  credit  may  not  be  allowed  for  a 
period  of  separation  from  the  service  in  excess 
of  3  calendar  days.  The  service  includes— 

iSee  main  edition  for  text  of  (1)  to  (16)1 

The  Office  of  Personnel  Management  shall 
accept  the  certification  of  the  Secretary  of  Ag- 
riculture or  his  designee  concerning  service  for 
the  purpose  of  this  subchapter  of  the  type  per- 
formed by  an  employee  named  by  paragraph 
(3)  of  this  subsection.  The  Office  of  Personnel 
Management  shall  accept  the  certification  of 
the  Secretary  of  Commerce  or  his  designee  con- 
cerning service  for  the  purpose  of  this  subchap- 
ter of  the  type  performed  by  an  employee 
named  by  paragraph  (14)  of  this  subsection. 
The  Office  of  Personnel  Management  shall 
accept  the  certification  of  the  Capitol  Guide 
Board  concerning  service  for  the  purpose  of 
this  subchapter  of  the  type  described  in  para- 
graph (8)  of  this  subsection  and  performed  by 
an  employee.  The  Office  of  Personnel  Manage- 
ment shall  accept  the  certification  of  the  Clerk 
of  the  House  of  Representatives  concerning 
service  for  the  purpose  of  this  subchapter  of 
the  type  described  in  paragraph  (13)  of  this 
subsection.  For  the  purpose  of  paragraph  (5)  of 
this  subsection— 

ISee  main  edition  for  text  of  (A)  and  (B)] 

The  Office  of  Personnel  Management  shall 
accept  the  certification  of  the  Executive  Direc- 
tor of  the  Board  for  International  Broadcast- 
ing, and  the  Secretary  of  State  with  respect  to 
the  Asia  Poimdation  and  the  Secretary  of  De- 
fense with  respect  to  the  Armed  Forces  Net- 
work. Europe  (AFN-E),  concerning  services  for 
the  purposes  of  this  subchapter  of  the  type  de- 
scribed in  paragraph  (11)  of  this  subsection. 
For  the  purpose  of  this  subchapter,  service  of 
the  type  described  in  paragraph  (15)  of  this 
subsection  shall  be  considered  Member  sei-vice. 
The  Office  of  Personnel  Management  shall 
accept,  for  the  purposes  of  this  subchapter,  the 
certification  of  the  head  of  a  nonappropriated 
fund  instrumentality  of  the  United  States  con- 
cerning service  of  the  type  described  in  para- 
grpah^  (16)  of  this  subsection  which  was  per- 
formed for  such  appropriated  fund  instrumen- 
tality, 
(c)  iSee  main  edition  for  text  ofiDl 
(2)  If  an  employee  or  Member  is  awarded  re- 
tired pay  based  on  any  period  of  military  serv- 
ice, the  service  of  the  employee  or  Member  may 
not  include  credit  for  such  period  of  military 
service  unless  the  retired  pay  is  awarded— 

(A)  based  on  a  service-connected  disability— 

ISee  main  edition  for  text  o/(t)] 


(ii)  caused  by  an  instrxmientality  of  war 
and  incurred  in  line  of  duty  during  a  period 
of  war  as  defined  by  section  1101  of  title  38; 
or 

ISee  main  edition  for  text  ofiB),  (3);  id)  to  (i)l 

(j)(l)  Notwithstanding  any  other  provision  of 
this  section,  military  service,  except  military 
service  covered  by  military  leave  with  pay  from 
a  civilian  position,  performed  by  an  individual 
after  December  1956,  the  period  of  an  individ- 
ual's services  as  a  volunteer  under  part  A  of 
title  VIII  of  the  Economic  Opportunity  Act  of 
1964,  and  the  period  of  an  individual's  service 
as  a  volunteer  or  volunteer  leader  imder  chap- 
ter 34  of  title  22,  shall  be  excluded  in  determin- 
ing the  aggregate  period  of  service  on  which  an 
annuity  payable  under  this  subchapter  to  the 
individual  or  to  his  spouse,  former  spouse  or 
child  is  based,  if  the  individual,  spouse,  former 
spouse,  or  child  is  entitled,  or  would  on  proper 
application  be  entitled,  at  the  time  of  that  de- 
termination, to  monthly  old-age  or  survivors 
benefits  under  section  402  of  title  42  based  on 
the  individual's  wages  and  self-employment 
income.  If  the  military  service  or  service  as  a 
volunteer  under  part  A  of  title  VIII  of  the  Eco- 
nomic Opportunity  Act  of  1964  or  as  a  volun- 
teer or  volunteer  leader  under  chapter  34  of 
title  22  is  not  excluded  by  the  preceding  sen- 
tence, but  on  becoming  62  years  of  age,  the  in- 
dividual or  spouse,  former  spouse  *  becomes  en- 
titled, or  would  on  proper  application  be  enti- 
tled, to  the  described  benefits,  the  Office  of 
Personnel  Management  shall  redetermine  the 
aggregate  period  of  service  on  which  the  annu- 
ity is  based,  effective  as  of  the  first  day  of  the 
month  in  which  he  or  she  becomes  62  years  of 
age,  so  as  to  exclude  that  service.  The  Secretary 
of  Health,  Education,  and  Welfare,  on  request 
of  the  Office,  shall  inform  the  Office  whether 
or  not  the  individual,  spouse,  former  spouse,  or 
child  is  entitled  at  any  named  time  to  the  de- 
scribed benefits.  For  the  purpose  of  this  subsec- 
tion, the  period  of  an  individual's  service  as  a 
volunteer  or  volimteer  leader  under  chapter  34 
of  title  22  is  the  period  between  enrollment  as  a 
volunteer  or  volunteer  leader  and  termination 
of  that  service  by  the  President  or  by  death  or 
resignation  and  the  period  of  an  individual's 
service  as  a  volunteer  under  part  A  of  title  VIII 
of  the  Economic  Opportunity  Act  of  1964  is  the 
period  between  enrollment  as  a  volunteer  and 
termination  of  that  service  by  the  Director  of 
the  Office  of  Economic  Opportunity  or  by 
death  or  resignation. 

ISee  main  edition  for  text  of  (2)1 

(k)(l)  An  employee  who  enters  on  approved 
leave  without  pay  to  serve  as  a  full-time  officer 
or  employee  of  an  organization  composed  pri- 
marily of  employees  as  defined  by  section 
8331(1)  of  this  title,  within  60  days  after  enter- 
ing on  that  leave  without  pay,  may  file  with  his 
employing  agency  an  election  to  receive  full  re- 
tirement credit  for  his  periods  of  that  leave 


» So  in  original.  Probably  should  be  paragraph  "(14)". 
«  So  in  original.  Probably  should  be  "paragraph". 


*So  in  original.  Probably  should  be  "individual,  spouse,  or 
former  spouse". 
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without  pay  and  arrange  to  pay  currently  into 
the  Fund,  through  his  employing  agency, 
amounts  equal  to  the  retirement  deductions 
and  agency  contributions  that  would  be  appli- 
cable if  he  were  in  pay  status.  If  the  election 
and  all  payments  provided  by  this  paragraph 
are  not  made,  the  employee  may  not  receive 
credit  for  the  periods  of  leave  without  pay  oc- 
curring after  July  17, 1966,  notwithstanding  the 
third «  sentence  of  subsection  (f )  of  this  section. 
For  the  purpose  of  the  preceding  sentence, 
"employee*'  includes  an  employee  who  was  on 
approved  leave  without  pay  and  serving  as  a 
full-time  officer  or  employee  of  such  an  organi- 
zation on  July  18,  1966,  and  who  filed  a  similar 
election  before  September  17, 1966. 

iSee  main  edition  for  text  of  (2);  (I)  and  (m)] 

(n)  Any  employee  who— 

(1)  served  in  a  position  in  which  the  em- 
ployee was  excluded  from  coverage  imder  this 
subchapter  because  the  employee  was  covered 
under  a  retirement  system  established  under 
section  10  of  the  Federal  Reserve  Act;  and 

(2)  transferred  without  a  break  in  service  to 
a  position  to  which  the  employee  was  ap- 
pointed by  the  President,  with  the  advice  and 
consent  of  the  Senate,  and  in  which  position 
the  employee  is  subject  to  this  subchapter, 

shall  be  treated  for  all  purposes  of  this  sub- 
chapter as  if  any  service  that  would  have  been 
creditable  under  the  retirement  system  estab- 
lished imder  section  10  of  the  Federal  Reserve 
Act  was  service  performed  while  subject  to  this 
subchapter  if  any  employee  and  employer  de- 
ductions, contributions  or  rights  with  respect  to 
the  employee's  service  are  transferred  from 
such  retirement  system  to  the  Fund. 

(As  amended  Pub.  L.  101-530,  §  1,  Nov.  6,  1990, 
104  Stat.  2338;  Pub.  L.  102-83,  §  5(c)(2),  Aug.  6. 
1991,  105  Stat.  406;  Pub.  L.  102-242,  title  IV. 
§  466(a),  Dec.  19,  1991, 105  Stat.  2384.) 

References  in  Text 

Section  10  of  the  Federal  Reserve  Act,  referred  to  in 
subsec.  (n),  is  section  10  of  act  Dec.  23.  1913,  ch.  6,  38 
Stat.  260,  as  amended.  For  classification  of  section  10 
to  the  Code,  see  Codification  note  set  out  under  sec- 
tion 241  of  Title  12,  Banks  and  Banking,  and  Tables. 

Codification 

Subsecs.  (j)(l)  and  (k)(l)  of  this  section  are  set  out 
in  this  supplement  to  correct  typographical  error  ap- 
pearing in  the  main  edition. 

Amendments 

1991— Subsec.  (c)(2)(A)(li).  Pub.  L.  102-83  substitut- 
ed "section  1101  of  title  38"  for  "section  301  of  title 
38". 

Subsec.  (n).  Pub.  L.  102-242  added  subsec.  (n). 

1990— Subsec.  (b).  Pub.  L.  101-530  struck  out  at  be- 
ginning of  last  paragraph  "service  referred  to  in  para- 
graph (6)  is  allowable  only  in  the  case  of  persons  per- 
forming service  under  section  709  of  title  32  after  De- 
cember 31. 1968." 

Effective  Date  of  1991  Amendment 

Section  466(c)  of  Pub.  L.  102-242  provided  that: 
"The  amendment  made  by  this  section  [amending  this 


>  See  1986  Amendment  note  below. 


section  and  section  8411  of  this  title]  shall  apply  with 
respect  to  any  individual  who  transfers  to  a  position  in 
which  he  or  she  is  subject  to  subch^ter  III  of  chapter 
83  or  chapter  84  of  title  5,  United  States  Code,  on  or 
after  October  1, 1991." 

Effective  Date  of  1990  Amendment 

Section  3(a)  of  Pub.  L.  101-530  provided  that: 
"(1)  General  rule.— 

"(A)  Eligibility.— Except  as  provided  in  para- 
graph (2),  the  amendment  made  by  section  1 
[amending  this  section]  applies  only  with  respect  to 
individuals  who— 

"(i)  separate  from  employment  with  the  Govern- 
ment on  or  after  the  date  of  enactment  of  this  Act 
[Nov.  6. 1990];  and 

"(ii)  make  an  appropriate  deposit,  in  accordance 
with  section  8334(c)  or  8411(f)  of  title  5.  United 
States  Code  (as  appropriate),  for  additional  service 
that  is  creditable  under  such  amendment. 
"(B)  Deposit.— Any  such  deposit— 

"(i)  shall  include  interest,  which  shall  be  com- 
puted under  section  8334(e)  of  such  title  (except 
that  the  rate  of  interest  shall  be  3  percent  a  year) 
from  the  midpoint  of  the  period  of  additional  serv- 
ice to  the  date  deposit  is  made;  and 
"(ii)  shall  be  made  before  date  of  retirement. 
"(2)  Exception.— 

"(A)  Rule  for  individuals  separating  after  De- 
cember 31,   1968.  AND  BEFORE  THE  ENACTMENT  OF  THIS 

ACT.— In  the  case  of  any  individual  who— 

"(i)  was  employed  under  section  709  of  title  32, 

United  States  Code,  relating  to  National  Guard 

technicians,  or  any  prior  corresponding  provision 

of  law.  before  January  1, 1969,  and 
"(ii)  was  separated  from  employment  with  the 

Government  on  or  after  January   1.   1969.  and 

before  the  date  of  enactment  of  this  Act  [Nov.  6, 

1990], 
any  annuity  under  subchapter  III  of  chapter  83  or 
chapter  84  of  title  5.  United  States  Code,  based  on 
such  individual's  service  (as  defined  in  section 
8331(12)  or  8401(26)  of  such  title,  as  applicable)  shall 
be  determined  or  redetermined  to  take  into  accoimt 
the  amendment  made  by  section  1  [amending  this 
section],  if  application  therefor  is  received  by  the 
Office  of  Personnel  Management  within  1  year  after 
the  date  of  enactment  of  this  Act.  and  an  appropri- 
ate deposit  is  made  for  any  additional  service  that  is 
creditable  under  such  amendment.  Any  such  deposit 
shall  be  computed,  and  must  be  paid  either  in  a 
lump  sum  at  the  time  of  application  or  in  install- 
ments over  the  2-year  period  which  begins  on  the 
date  of  application,  or  such  shorter  period  as  the 
Office  may  by  regulation  prescribe. 

"(B)  Earlier  payments  not  affected  by  recompu- 
TATioN.— Any  change  in  an  annuity  resulting  from  a 
redetermination  under  subparagraph  (A)  shall  apply 
only  with  respect  to  monthly  payments  accruing 
after  the  date  the  deposit  required  under  subpara- 
graph (A)  is  made  (or.  if  payments  are  to  be  made  in 
installments,  after  an  agreement  has  been  entered 
into  regarding  the  manner  in  which  such  payments 
will  be  made). 

"(3)  Payment  by  survivors.— For  the  purpose  of  sur- 
vivor annuities,  any  deposit  or  Installment  pajmaent 
required  by  paragraph  (1)  or  (2)  relating  to  service  of 
an  individual  may  also  be  made  by  a  survivor  of  such 
individual.'' 

Regulations  Governing  Crediting  of  National 
Guard  Technician  Service 

Section  4  of  Pub.  L.  101-530  provided  that:  "The 
Office  of  Personnel  Management  shall  prescribe  any 
regulations  necessary  for  the  implementation  of  this 
Act  [amending  this  section,  enacting  provisions  set  out 
as  a  note  above,  and  enacting  and  amending  provisions 
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set  out  as  notes  under  section  709  of  Title  32,  National 
Guard]." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6303,  8331, 
8334,  8339,  3345  of  this  title;  title  16  section  1169a;  title 
22  sections  3671,  3681,  4048,  4056;  title  25  section  450i; 
title  26  sections  3121,  7448;  title  38  sections  7297,  7406, 
7426;  title  42  section  410. 

§  8334.  Deductions,  contributions,  and  deposits 

(a)(1)  The  employing  agency  shall  deduct  and 
withhold  7  percent  of  the  basic  pay  of  an  em- 
ployee. 7%  percent  of  the  basic  pay  of  a  Con- 
gressional employee,  a  law  enforcement  officer, 
and  a  firefighter,  and  8  percent  of  the  basic  pay 
of  a  Member,  a  Claims  Court  judge,  a  United 
States  magistrate,  a  judge  of  the  United  States 
Court  of  Military  Appeals,  and  a  bankruptcy 
judge.  An  equal  amoimt  shall  be  contributed 
from  the  appropriation  or  fund  used  to  pay  the 
employee  or,  in  the  case  of  an  elected  official, 
from  an  appropriation  or  fimd  available  for 
payment  of  other  salaries  of  the  same  office  or 
establishment.  When  an  employee  in  the  legis- 
lative branch  is  paid  by  the  Clerk  of  the  House 
of  Representatives,  the  Clerk  may  pay  from  the 
contingent  fund  of  the  House  the  contribution 
that  otherwise  would  be  contributed  from  the 
appropriation  or  fund  used  to  pay  the  em- 
ployee. 


ISee  main  edition  for  text  ofi2);  (6)] 

(c)  Each  employee  or  Member  credited  with 
civilian  service  after  July  31, 1920,  for  which  re- 
tirement deductions  or  deposits  have  not  been 
made,  may  deposit  with  interest  an  amount 
equal  to  the  following  percentages  of  his  basic 
pay  received  for  that  service: 

Percent- 
age of  Service  period 
basic  pay 

Employee 2V4 August   1,    1920,   to  June   30, 

1926. 

3% July  1,  1926,  to  June  30,  1942. 

5 July  1,  1942,  to  June  30.  1948. 

6 July   1,   1948,  to  October  31, 

1956. 
6V4 November  1,  1956,  to  Decem- 
ber 31. 1969. 

7 After  December  31, 1969. 

Member  or  2% August   1,    1920,   to  June   30, 

employee  for  1926. 

Congressional      3>4 July  1,  1926,  to  June  30,  1942. 

employee  5 July  1,  1942,  to  June  30,  1948. 

service.  6 July   1,   1948,  to  October  31, 

1956. 
6% November  1,  1956,  to  Decem- 
ber 31,  1969. 

7V4 After  December  31,  1969. 

Member  for  2Vi August   1,   1920,   to  June   30, 

Member  1926. 

service.  3% July  1,  1926.  to  June  30,  1942. 

5 July  1,  1942,  to  August  1,  1946. 

6 August  2,  1946.  to  October  31. 

1956. 
IVk November  1,  1956,  to  Decem- 
ber 31,  1969. 

8 After  December  31. 1969. 

Law  2H August    1,    1920.   to   June   30. 

enforcement  1926. 

of f icer  f or  law     3% July  1.  1926.  to  June  30,  1942. 

enforcement        5 July  1.  1942.  to  June  30.  1948. 

service  and  6 July   1.   1948,  to  October  31, 

firefighter  for  1956. 

firefighter  6H November  1,  1956,  to  Decem- 

service.  ber  31, 1969. 

7 January  1,  1970,  to  December 

31, 1974. 
7V4 After  December  31, 1974. 


Percent- 
age of  Service  period 
basic  pay 

Bankruptcy  2^ August   1,    1920,   to  June   30, 

judge.  1926. 

3V^ July  3.  1926,  to  June  30.  1942. 

5 July  1,  1942,  to  June  30.  1948. 

6 July   1,   1948,   to  October  31, 

1956. 
6V4 November  1,  1956.  to  Decem- 
ber 31.  1969. 

7 January  1.  1970.  to  December 

31. 1983. 

8 After  December  31. 1983. 

Judge  of  the  6 May  5.   1950,  to  October  31, 

United  States  1956. 

Court  of  6% November  1,  1956.  to  Decem- 

MiUtary  ber  31.  1969. 

Appeals  for  7 January  1.  1970.  to  (but  not 

service  as  a  including)  the  date  of  the  en- 

judge  of  that  actment  of  the  Department 

court.  of     Defense     Authorization 

Act.  1984. 

8 On  and  after  the  date  of  the 

enactment  of  the  Depart- 
ment of  Defense  Authoriza- 
tion Act.  1984. 

United  States         2V^ August   1.    1920.   to  June   30. 

magistrate.  1926. 

3% July  1,  1926.  to  June  30,  1942. 

5 July  1,  1942,  to  June  30,  1948. 

6 July   1,   1948,  to  October  31, 

1956. 
6% November  1,  1956,  to  Decem- 
ber 31,  1969. 

7 January  1,  1970,  to  September 

30  1987 

8 After  September  30,  1987. 

Claims  Court  2H August   1,    1920,   to  June   30. 

Judge.  1926. 

3% July  1.  1926.  to  June  30.  1942. 

5 July  1.  1942.  to  June  30,  1948. 

6 July   1,   1948,  to  October  31, 

1956. 
6% November  1,  1956,  to  Decem- 
ber 31, 1969. 

7 January  1,  1970,  to  September 

30, 1988. 
8 After  September  30.  1988. 

Notwithstanding  the  preceding  provisions  of 
this  subsection  and  any  provision  of  section 
206(b)(3)  of  the  Federal  Employees'  Retirement 
Contribution  Temporary  Adjustment  Act  of 
1983,  the  percentage  of  basic  pay  required 
under  this  subsection  in  the  case  of  an  individ- 
ual described  in  section  8402(b)(2)  shall,  with 
respect  to  any  covered  service  (as  defined  by 
section  203(a)(3)  of  such  Act)  performed  by 
such  individual  after  December  31,  1983.  and 
before  January  1,  1987,  be  equal  to  1.3  percent, 
and,  with  respect  to  any  such  service  performed 
after  December  31,  1986,  be  equal  to  the 
amount  that  would  have  been  deducted  from 
the  employee's  basic  pay  under  subsection  (k) 
of  this  section  if  the  employee's  pay  had  been 
subject  to  that  subsection  during  such  period. 

(d)(1)  Each  employee  or  Member  who  has  re- 
ceived a  ref  imd  of  retirement  deductions  imder 
this  or  any  other  retirement  system  established 
for  employees  of  the  Government  covering 
service  for  which  he  may  be  allowed  credit 
under  this  subchapter  may  deposit  the  amount 
received,  with  interest.  Credit  may  not  be  al- 
lowed for  the  service  covered  by  the  refund 
until  the  deposit  is  made. 

(2)(A)  This  paragraph  applies  with  respect  to 
any  employee  or  Member  who— 

(i)  separates  before  October  1,  1990,  and  re- 
ceives (or  elects,  in  accordance  with  applica- 
ble provisions  of  this  subchapter,  to  receive)  a 
refund  (described  in  paragraph  (1))  which  re- 
lates to  a  period  of  service  ending  before  Oc- 
tober 1, 1990; 

(ii)  is  entitled  to  an  annuity  imder  this  sub- 
chapter  (other   than   a   disability   annuity) 
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which  is  based  on  service  of  such  employee  or 
Member,  and  which  commences  on  or  after 
December  2, 1990;  and 

(iii)  does  not  make  the  deposit  (described  in 
paragraph  (1))  required  in  order  to  receive 
credit  for  the  period  of  service  with  respect  to 
which  the  refund  relates. 

(B)  Notwithstanding  the  second  sentence  of 
paragraph  (1),  the  annuity  to  which  an  employ- 
ee or  Member  under  this  paragraph  is  entitled 
shall  (subject  to  adjustment  imder  section 
8340)  be  equal  to  an  amoimt  which,  when  taken 
together  with  the  unpaid  amount  referred  to  in 
subparagraph  (AXiii),  would  result  in  the 
present  value  of  the  total  being  actuarially 
equivalent  to  the  present  value  of  the  annuity 
which  would  otherwise  be  provided  the  employ- 
ee or  Member  under  this  subchapter,  as  com- 
puted under  subsections  (a)-(i)  and  (n)  of  sec- 
tion 8339  (treating,  for  purposes  of  so  comput- 
ing the  annuity  which  would  otherwise  be  pro- 
vided under  this  subchapter,  the  deposit  re- 
ferred to  in  subparagraph  (AXiii)  as  if  it  had 
been  timely  made). 

(C)  The  Office  of  Personnel  Management 
shall  prescribe  such  regulations  as  may  be  nec- 
essary to  carry  out  this  paragraph. 

(e)(1)  Interest  under  subsection  (c),  (d)(1),  (j), 
or  (k)  of  this  section  is  computed  in  accordance 
with  paragraphs  (2)  and  (3)  of  this  subsection 
and  regulations  prescribed  by  the  Office  of  Per- 
sonnel Management. 

(2)  Interest  accrues  annually  on  the  outstand- 
ing portion  of  any  amount  that  may  be  deposit- 
ed under  subsection  (c),  (d)(1),  (j),  or  (k)  of  this 
section,  and  is  compounded  annually,  until  the 
portion  is  deposited.  Such  interest  is  computed 
from,  the  mid-point  of  each  service  period  in- 
cluded in  the  computation,  or  from  the  date 
refund  was  paid.  The  deposit  may  be  made  in 
one  or  more  installments.  Interest  may  not  be 
charged  for  a  period  of  separation  from  the 
service  which  began  before  October  1, 1956. 

ISee  main  edition  for  text  0/(3)1 

(f)  Under  such  regulations  as  the  Office  of 
Personnel  Management  may  prescribe,  amounts 
deducted  under  subsection  (a)  or  (k)  of  this  sec- 
tion and  deposited  under  subsections  (c)  and 
(d)(1)  of  this  section  shall  be  entered  on  indi- 
vidual retirement  records. 

ISee  main  edition  for  text  ofig)! 

(h)  For  the  purpose  of  survivor  annuities,  de- 
posits authorized  by  subsections  (c),  (d)(1),  (j), 
and  (k)  of  this  section  and  by  section 
8339(j)(5)(C)  and  the  last  sentence  of  section 
8339(k)(2)  of  this  title  may  also  be  made  by  a 
survivor  of  an  employee  or  Member, 
(i)  ISee  main  edition  for  text  ofil)  to  (4)1 
(5)  2  Notwithstanding  any  other  provision  of 
law,  a  judge  who  is  covered  by  section  7296  of 


2  So  in  original.  Two  pars.  (5)  have  been  enacted. 


title  38  shall  not  be  subject  to  deductions  and 
contributions  to  the  Fund,  if  the  judge  notifies 
the  Director  of  the  Office  of  Personnel  Man- 
agement of  an  election  of  a  retirement  annuity 
under  that  section.  Upon  such  an  election,  the 
judge  shall  be  entitled  to  a  lump-simi  credit 
under  section  8342(a)  of  this  title. 

(5)  2  Notwithstanding  any  other  provision  of 
law,  a  judge  of  the  United  States  Claims  Court 
who  is  covered  by  section  178  of  title  28  shall 
not  be  subject  to  deductions  and  contributions 
to  the  Fund  if  the  judge  notifies  the  Director  of 
the  Administrative  Office  of  the  United  States 
Courts  of  an  election  of  a  retirement  annuity 
under  those  provisions.  Upon  such  an  election, 
the  judge  shall  be  entitled  to  a  lump-sum  credit 
under  section  8342(a)  of  this  title. 

iSee  main  edition  for  text  of(j)  and  (k)l 

(As  amended  Pub.  L.  101-94,  title  I,  §  102(a), 
Aug.  16,  1989,  103  Stat.  626;  Pub.  L.  101-508, 
title  VII,  §  7001(b)(1),  (2)(A),  (B),  Nov.  5,  1990, 
104  Stat.  1388-328,  1388-329;  Pub.  L.  101-650, 
title  III,  §306(0(2),  (e)(2),  Dec.  1,  1990,  104 
Stat.  5110,  5112;  Pub.  L.  102-40,  title  IV, 
§  402(d)(2),  May  7, 1991,  105  Stat.  239.) 

Amendments 

1991— Subsec.  (i)(5).  Pub.  L.  102-40  substituted  "sec- 
tion 7296  of  title  38"  for  "section  4096  of  title  38". 

1990— Subsec.  (a)(1).  Pub.  L.  101-650,  §  306(c)(2)(A). 
inserted  "a  Claims  Court  Judge,"  after  "Member,". 

Subsec.  (c).  Pub.  L.  101-650.  §  306(c)(2)(B).  inserted 
table  covering  percentages  of  pay  and  service  periods 
for  a  Claims  Court  Judge. 

Subsec.  (d).  Pub.  L.  101-508.  §  7001(b)(1).  designated 
existing  provisions  as  par.  (1)  and  added  par.  (2). 

Subsec.  (e)(1).  (2).  Pub.  L.  101-508.  §  7001(b)(2)(A), 
substituted  "(d)(1)."  for  "(d).". 

Subsec.  (f ).  Pub.  L.  101-508.  §  7001(b)(2)(B).  substi- 
tuted "(d)(1)"  for  "(d)". 

Subsec.  (h).  Pub.  L.  101-508.  §  7001(b)(2)(A),  substi- 
tuted "(d)(1)."  for  "(d).". 

Subsec.  (i)(5).  Pub.  L.  101-650.  §  3069(e)(2),  added 
par.  (5)  relating  to  judges  covered  by  a  section  of  title 
28 

1989— Subsec.  (i)(5).  Pub.  L.  101-94  added  par.  (5)  re- 
lating to  judges  covered  by  a  section  of  title  38. 

Change  of  Name 

Reference  to  United  States  magistrate  or  to  magis- 
trate deemed  to  refer  to  United  States  magistrate 
judge  pursuant  to  section  321  of  Pub.  L.  101-650,  set 
out  as  a  note  under  section  631  of  Title  28.  Judiciary 
and  Judicial  Procedure. 

Effective  Date  of  1990  Amendments 

Amendment  by  Pub.  L.  101-650  applicable  to  judges 
of.  and  senior  judges  in  active  service  with,  the  United 
States  Claims  Court  on  or  after  Dec.  1.  1990.  see  sec- 
tion 306(f)  of  Pub.  L.  101-650.  set  out  as  a  note  imder 
section  8331  of  this  title. 

Section  7001(b)(3)  of  Pub.  L.  101-508  provided  that: 
"The  amendments  made  by  this  subsection  [amending 
this  section  and  sections  8339  and  8342  of  this  title] 
shall  be  effective  with  respect  to  any  annuity  having  a 
commencement  date  later  than  December  1. 1990." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8331.  8332, 
8333.  8339.  8342.  8344.  8348.  8411,  8422,  8432  of  this 
title;  title  10  sections  942.  945;  title  12  section  1723a; 
title  22  sections  3671,  3681,  3968.  4045;  title  26  section 


Page  245 


TITLE  5— GOVERNMENT  ORGANIZATION  AND  EMPLOYEES 


§8336 


3121;  title  28  sections  611,  627;  title  40  section  881;  title 
42  section  410;  title  45  section  1206. 

§  8335.  Mandatory  separation 

iSee  main  edition  for  text  of  (a)! 

(b)  A  firefighter  who  is  otherwise  eligible  for 
immediate  retirement  under  section  8336(c)  of 
this  title  shall  be  separated  from  the  service  on 
the  last  day  of  the  month  in  which  he  becomes 
55  years  of  age  or  completes  20  years  of  service 
if  then  over  that  age.  A  law  enforcement  officer 
who  is  otherwise  eligible  for  immediate  retire- 
ment under  section  8336(c)  shall  be  separated 
from  the  service  on  the  last  day  of  the  month 
in  which  that  officer  becomes  57  years  of  age  or 
completes  20  years  of  service  if  then  over  that 
age.  The  head  of  the  agency,  when  in  his  judg- 
ment the  public  interest  so  requires,  may 
exempt  such  an  employee  from  automatic  sepa- 
ration under  this  subsection  until  that  employ- 
ee becomes  60  years  of  age.  The  employing 
office  shall  notify  the  employee  in  writing  of 
the  date  of  separation  at  least  60  days  in  ad- 
vance thereof.  Action  to  separate  the  employee 
is  not  effective,  without  the  consent  of  the  em- 
ployee, until  the  last  day  of  the  month  in 
which  the  60-day  notice  expires. 

iSee  main  edition  for  text  ofic)  and  id)l 

(As  amended  Pub.  L.  101-428,  §  2(b)(1)(A),  (2), 
Oct.  15.  1990,  104  Stat.  928;  Pub.  L.  101-509, 
title  V,  §  529  [title  IV,  §  409(a)],  Nov.  5,  1990, 
104  Stat.  1427,  1468.) 

Amendment  of  Subsections  (d)  and  (e) 
Pub.  L.  101-428,  §2(6)(i),  Oct  15,  1990, 
104  Stat  928,  provided  that,  effective  two 
years  after  Oct  15,  1990,  this  section  is 
amended  by  redesignating  subsection  id)  as 
ie)  and  by  adding  a  new  subsection  (d)  to 
read  a>s  follows: 

id)  A  member  of  the  Capitol  Police  who  is 
otherwise  eligible  for  immediate  retirement 
under  section  8336{m)  shall  be  separated  from 
the  service  on  the  last  day  of  the  month  in 
which  svxsh  member  becomes  55  years  of  age  or 
completes  20  years  of  service  if  then  over  that 
age.  The  Capitol  Police  Board,  when  in  its  judg- 
ment the  public  interest  so  requires,  may 
exempt  such  a  member  from  automatic  separa- 
tion under  this  subsection  until  that  member 
becomes  60  years  of  age.  The  Board  shall  notify 
the  member  in  writing  of  the  date  of  separation 
at  least  60  days  in  advance  thereof.  Action  to 
separate  the  member  is  not  effective,  without 
the  consent  of  the  member,  until  the  last  day  of 
the  month  in  which  the  60-day  notice  expires. 

Pub.  L.  101-428,  §2(6)(2),  Oct  15,  1990, 
104  Stat  928,  provided  that  subsection  (e), 
as  redesignated  by  §  2(5)(i)(i4)  of  Pub.  L. 
101-428,  is  amended  by  inserting  "(other 
than  a  member  of  the  Capitol  Police)"  after 
"employee". 

Amendbcents 

1990— Subsec.  (b).  Pub.  L.  101-509,  §629  [title  IV. 
§  409(a)(1)],  which  directed  that  "law  enforcement  of- 
ficer of  a"  be  struck  out  before  "firefighter  who  is", 
was  executed  by  striking  out  "law  enforcement  officer 
or  a"  as  the  probable  intent  of  Congress. 


Pub.  L.  101-509,  §  529  [title  IV,  §  409(a)(2)].  inserted 
after  first  sentence  "A  law  enforcement  officer  who  is 
otherwise  eligible  for  immediate  retirement  under  sec- 
tion 8336(c)  shall  be  separated  from  the  service  on  the 
last  day  of  the  month  in  which  that  officer  becomes  57 
years  of  age  or  completes  20  years  of  service  if  then 
over  that  age." 

Effective  Date  of  1990  Abiendments 

Section  529  [title  IV.  §409(0]  of  Pub.  L.  101-509 
provided  that:  "For  the  purposes  of  this  section 
[amending  this  section  and  section  8425  of  this  title], 
the  effective  date  shall  be  the  date  of  enactment  of 
this  Act  [Nov.  5,  1990]." 

Section  2(b)(1)(B)  of  Pub.  L.  101-428  provided  that: 
"The  amendment  made  by  subparagraph  (A)  [amend- 
ing this  section]  shall  take  effect  2  years  after  the 
date  of  enactment  of  this  Act  [Oct.  15, 1990]." 

§  8336.  Immediate  retirement 

iSee  main  edition  for  text  ofia)  to  ig)l 

(h)(1)  A  member  of  the  Senior  Executive 
Service  who  is  removed  from  the  Senior  Execu- 
tive Service  for  failure  to  be  recertified  as  a 
senior  executive  under  section  3393a  or  for  less 
than  fully  successful  executive  performance  (as 
determined  under  subchapter  II  of  chapter  43 
of  this  title)  after  completing  25  years  of  serv- 
ice or  after  becoming  50  years  of  age  and  com- 
pleting 20  years  of  service  is  entitled  to  an  an- 
nuity. 

(2)  A  member  of  the  Defense  Intelligence 
Senior  Executive  Service  or  the  Senior  Crypto- 
logic  Executive  Service  who  is  removed  from 
such  service  for  failure  to  be  recertified  as  a 
senior  executive  or  for  less  than  fully  successful 
executive  performance  after  completing  25 
years  of  service  or  after  becoming  50  years  of 
age  and  completing  20  years  of  service  is  enti- 
tled to  an  annuity. 

(3)  A  member  of  the  Federal  Bureau  of  Inves- 
tigation and  Drug  Enforcement  Administration 
Senior  Executive  Service  who  is  removed  from 
such  service  for  failure  to  be  recertified  as  a 
senior  executive  or  for  less  than  fully  successful 
executive  performance  after  completing  25 
years  of  service  or  after  becoming  50  years  of 
age  and  completing  20  years  of  service  is  enti- 
tled to  an  annuity. 

(i)  {.See  main  edition  for  text  ofil)  and  (2)] 

(3)  An  employee  of  the  Panama  Canal  Com- 
mission employed  by  that  body  after  Septem- 
ber 30,  1979,  who  is  separated  from  the  Panama 
Canal  Commission  before  January  1,  2000,  and 
who  at  the  time  of  separation  has  a  rninimum 
of  11  years  of  conthiuous  employment  with  the 
Commission  (disregarding  any  break  in  service 
of  3  days  or  less)  is  entitled  to  an  annuity  if  the 
employee  is  separated— 

(A)  involuntarily,  after  completing  20  years 
of  service  or  after  becoming  48  years  of  age 
and  completing  18  years  of  service,  if  the  sep- 
aration is  a  result  of  the  implementation  of 
any  provision  of  the  Panama  Canal  Treaty  of 
1977  and  related  agreements;  or 

(B)  voluntarily,  after  completing  23  years  of 
service  or  after  becoming  48  years  of  age  and 
completing  18  years  of  service. 

(4)  For  the  purpose  of  this  subsection— 
(A)  "Panama  Canal  service"  means— 
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(i)  service  as  an  employee  of  the  Canal 
Zone  Government,  the  Panama  Canal  Com- 
pany, or  the  Panama  Canal  Commission;  or 

(ii)  service  at  a  permanent  duty  station  in 
the  Canal  Zone  or  Republic  of  Panama  as 
an  employee  of  an  Executive  agency  con- 
ducting operations  in  the  Canal  Zone  or  the 
Republic  of  Panama;  and 

(B)  "Executive  agency"  includes  the  United 
States  District  Court  for  the  District  of  the 
Canal  Zone  and  the  Smithsonian  Institution. 

ISee  main  edition  for  text  of(J)1 

(k)  A  bankruptcy  judge,  United  States  magis- 
trate, or  Clainiis  Court  Judge  who  is  separated 
from  service,  except  by  removal,  after  becoming 
62  years  of  age  and  completing  5  years  of  civil- 
ian service,  or  after  becoming  60  years  of  age 
and  completing  10  years  of  service  as  a  bank- 
ruptcy judge.  United  States  magistrate,  or 
Claims  Court  judge,  is  entitled  to  an  annuity. 

ISee  main  edition  for  text  of  (1)1 

(m)  A  member  of  the  Capitol  Police  who  is 
separated  from  the  service  after  becoming  50 
years  of  age  and  completing  20  years  of  service 
as  a  member  of  the  Capitol  Police  or  as  a  law 
enforcement  officer,  or  any  combination  of 
such  service  totaling  at  least  20  years,  is  enti- 
tled to  an  annuity. 

(n)  An  annuity  or  reduced  annuity  authorized 
by  this  section  is  computed  under  section  8339 
of  this  title. 

(As  amended  Pub.  L.  101-194,  title  V, 
§  506(b)(7),  Nov.  30, 1989,  103  Stat.  1758;  Pub.  L. 
101-428,  §  2(a),  Oct.  15,  1990,  104  Stat.  928;  Pub. 
L.  101-510,  div.  C,  title  XXXV,  §  3506(a),  Nov.  5, 
1990,  104  Stat.  1846;  Pub.  L.  101-650,  title  III, 
§  306(c)(3),  Dec.  1,  1990,  104  Stat.  5110.) 

References  in  Text 

Section  105(e)(2)  of  the  Indian  Self-Determination 
Act  (25  U.S.C.  450i(a)(2);  88  Stat.  2209),  referred  to  in 
subsec.  (j)(2)(B),  was  renumbered  section  104(e)(2)  of 
that  Act  by  Pub.  L.  100-472.  title  II.  §  203(a).  Oct.  5. 
1988,  102  Stat.  2290,  without  corresponding  amend- 
ment to  this  section.  Section  104(e)(2)  of  the  Indian 
Self-Determination  Act  is  classified  to  section 
450i(e)(2)  of  Title  25,  Indians.  Section  105  of  that  Act 
is  classified  to  section  450j  of  Title  25. 

Amendments 

1990— Subsec.  (i)(3).  (4).  Pub.  L.  101-510  added  par. 
(3)  and  redesignated  former  par.  (3)  as  (4). 

Subsec.  (k).  Pub.  L.  101-650  amended  subsec.  (k)  gen- 
erally. Prior  to  amendment,  subsec.  (k)  read  as  follows: 
"A  bankruptcy  judge  or  United  States  magistrate  who 
is  separated  from  service,  except  by  removal,  after  be- 
coming 62  years  of  age  and  completing  5  years  of  civil- 
ian service,  or  after  becoming  60  years  of  age  and  com- 
pleting 10  years  of  service  as  a  bankruptcy  judge  or 
United  States  magistrate,  is  entitled  to  an  annuity." 

Subsecs.  (m),  (n).  Pub.  L.  101-428  added  subsec.  (m) 
and  redesignated  former  subsec.  (m)  as  (n). 

1989— Subsec.  (h)(1).  Pub.  L.  101-194,  §  506(b)(7)(A), 
substituted  "for  failure  to  be  recertified  as  a  senior  ex- 
ecutive under  section  'j'i93a  or  for"  for  "for". 

Subsec.  (h)(2),  (3).  Pub.  L.  101-194.  §  506(b)(7)(B), 
(C).  substituted  "for  failure  to  be  recertified  as  a 
senior  executive  or  for"  for  "for". 

Change  of  Name 

Reference  to  United  States  magistrate  or  to  magis- 
trate deemed  to  refer  to  United  States  magistrate 


judge  pursuant  to  section  321  of  Pub.  L.  101-650,  set 
out  as  a  note  imder  section  631  of  Title  28,  Judiciary 
and  Judicial  Procedure. 

Effective  Date  of  1990  Amendbsent 

Amendment  by  Pub.  L.  101-650  applicable  to  judges 
of.  and  senior  judges  in  active  service  with,  the  United 
States  Claims  Court  on  or  after  Dec.  1,  1990.  see  sec- 
tion 306(f)  of  Pub.  L.  101-650,  set  out  as  a  note  under 
section  8331  of  this  title. 

Effective  Date  of  1989  Amendiaent 

Amendment  by  Pub.  L.  101-194  effective  Jan.  1, 
1991.  see  section  506(d)  of  Pub.  L.  101-194.  set  out  as  a 
note  under  section  3151  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3381.  3382. 
3396.  8335.  8339,  8348  of  this  title;  title  12  section 
1441a;  title  22  sections  3671,  3691,  4046,  4051.  4052; 
title  24  section  225d;  title  25  section  472a;  title  45  sec- 
tion 1206;  title  49  App.  section  2454. 

§  8337.  Disability  retirement 

(a)  An  employee  who  completes  5  years  of  ci- 
vilian service  and  has  become  disabled  shall  be 
retired  on  the  employee's  own  application  or  on 
application  by  the  employee's  agency.  Any  em- 
ployee shall  be  considered  to  be  disabled  only  if 
the  employee  if  *  found  by  the  Office  of  Per- 
sonnel Management  to  be  unable,  because  of 
disease  or  injury,  to  render  useful  and  efficient 
service  in  the  employee's  position  and  is  not 
qualified  for  reassignment,  under  procedures 
prescribed  by  the  Office,  to  a  vacant  position 
which  is  in  the  agency  at  the  same  grade  or 
level  and  in  which  the  employee  would  be  able 
to  render  useful  and  efficient  service.  For  the 
purpose  of  the  preceding  sentence,  an  employee 
of  the  United  States  Postal  Service  shall  be 
considered  not  qualified  for  a  reassignment  de- 
scribed in  that  sentence  if  the  reassignment  is 
to  a  position  in  a  different  craft  or  is  inconsist- 
ent with  the  terms  of  a  collective  bargaining 
agreement  covering  the  employee.  A  judge  of 
the  United  States  Court  of  Military  Appeals 
who  completes  5  years  of  civilian  service  and 
who  is  found  by  the  Office  to  be  disabled  for 
useful  and  efficient  service  as  a  judge  of  such 
court  or  who  if  removed  for  mental  or  physical 
disability  under  section  942(c)  of  title  10  shall 
be  retired  on  the  judge's  own  application  or 
upon  such  removal.  A  Member  who  completes  5 
years  of  Member  service  and  is  found  by  the 
Office  to  be  disabled  for  useful  and  efficient 
service  as  a  Member  because  of  disease  or 
injury  shall  be  retired  on  the  Member's  own  ap- 
plication. An  annuity  authorized  by  this  section 
is  computed  under  section  8339(g)  of  this  title, 
unless  the  employee  or  Member  is  eligible  for  a 
higher  annuity  computed  under  section 
8339(a)-(e),  (n),  or  (q). 

iSee  main  edition  for  text  ofib)  to  (h)l 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XIII, 
§  1304(b)(2),  Nov.  29,  1989,  103  Stat.  1577;  Pub. 
L.  101-428,  §  2(d)(1),  Oct.  15,  1990,  104  Stat. 
929.) 


»  So  original.  Probably  should  be  "is" 


Page  247 


TITLE  5— GOVERNMENT  ORGANIZATION  AND  EMPLOYEES 


§8339 


Amendments 

1990— Subsec.  (a).  Pub.  L.  101-428  substituted 
"8339(aMe).  (n),  or  (q)"  for  "8339(a)-(e)  or  (n)". 

1989— Subsec.  (a).  Pub.  L.  101-189  substituted  "sec- 
tion 942(c)  of  title  10"  for  "section  867(a)(2)  of  title 
10". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3304,  7511, 
8339,  8343a,  8345,  8347,  8349,  8351,  8706,  8908  of  this 
title;  title  38  sections  7426,  7438;  title  50  section  403s. 

§  8339.  Computation  of  annuity 

ISee  main  edition  for  text  of  (a)  to  (c)] 

(d)  ISee  main  edition  for  text  of  (1)  and  (2)] 
(3)  The  annuity  of  an  employee  retiring 
under  this  subchapter  who  is  employed  by  the 
Panama  Canal  Commission  at  any  time  during 
the  period  beginning  October  1,  1990,  and 
ending  December  31, 1999,  is  computed,  with  re- 
spect to  any  period  of  service  with  the  Panama 
Canal  Commission,  by  adding— 

(A)  2y2  percent  of  the  employee's  average 
pay  multiplied  by  so  much  of  that  service  as 
does  not  exceed  20  years;  plus 

(B)  2  percent  of  the  employee's  average  pay 
multiplied  by  so  much  of  that  service  as  ex- 
ceeds 20  years. 

(4)(A)  In  the  case  of  an  employee  who  has 
service  as  a  law  enforcement  officer  or  fire- 
fighter to  which  paragraph  (2)  of  this  subsec- 
tion applies,  the  annuity  of  that  employee  is  in- 
creased by  $8  for  each  full  month  of  that  serv- 
ice which  is  performed  in  the  Republic  of 
Panama. 

(B)  In  the  case  of  an  employee  retiring  imder 
this  subchapter  who— 

(i)  was  employed  as  a  law  enforcement  offi- 
cer or  firefighter  by  the  Panama  Canal  Com- 
pany or  Canal  Zone  Government  at  any  time 
during  the  period  beginning  March  31,  1979, 
and  ending  September  30, 1979;  and 

(ii)  does  not  meet  the  age  and  service  re- 
quirements of  section  8336(c)  of  this  title; 

the  annuity  of  that  employee  is  increased  by 
$12  for  each  full  month  of  that  service  which 
occurred  before  October  1, 1979. 

(C)  An  annuity  increase  under  this  paragraph 
does  not  apply  with  respect  to  service  per- 
formed after  completion  of  20  years  of  service 
(or  any  combination  of  service)  as  a  law  en- 
forcement officer  or  firefighter. 

(5)  For  the  purpose  of  this  subsection— 

(A)  ''Panama  Canal  service"  means— 

(i)  service  as  an  employee  of  the  Panama 
Canal  Commission;  or 

(ii)  service  at  a  permanent  duty  station  in 
the  Canal  Zone  or  Republic  of  Panama  as 
an  employee  of  an  Executive  agency  con- 
ducting operations  in  the  Canal  Zone  or  Re- 
public of  Panama;  and 

(B)  "Executive  agency"  includes  the  Smith- 
sonian Institution. 

(6)  The  annuity  of  an  employee  retiring 
under  section  8336(J)  of  this  title  is  computed 
under  subsection  (a)  of  this  section,  except  that 
with  respect  to  service  on  or  after  December  21, 
1972,  the  employee's  annuity  is— 

(A)  2%  percent  of  the  employee's  average 
pay  multiplied  by  so  much  of  the  employee's 


service  on  or  after  that  date  as  does  not 
exceed  20  years;  plus 

(B)  2  percent  of  the  employee's  average  pay 
multiplied  by  so  much  of  the  employee's  serv- 
ice on  or  after  that  date  as  exceeds  20  years. 

(7)  The  annuity  of  an  employee  who  is  a 
judge  of  the  United  States  Court  of  Military 
Appeals,  or  a  former  judge  of  such  court,  retir- 
ing imder  this  subchapter  is  computed  under 
subsection  (a)  of  this  section,  except,  with  re- 
spect to  his  service  as  a  judge  of  such  court,  his 
service  as  a  Member,  his  congressional  employ- 
ee service,  and  his  military  service  (not  exceed- 
ing 5  years)  creditable  under  section  8332  of 
this  title,  his  annuity  is  computed  by  multiply- 
ing 2y2  percent  of  his  average  pay  by  the  years 
of  that  service. 

(e)  The  annuity  of  an  employee  retiring 
under  section  8336(e)  of  this  title  is  computed 
under  subsection  (a)  of  this  section.  That  annu- 
ity may  not  be  less  than  50  percent  of  the  aver- 
age pay  of  the  employee  unless  such  employee 
has  received,  pursuant  to  section  8342  of  this 
title,  payment  of  the  lump-sum  credit  attributa- 
ble to  deductions  imder  section  8334(a)  of  this 
title  during  any  period  of  employment  as  an  air 
traffic  controller  and  such  employee  has  not 
deposited  in  the  Fund  the  amount  received, 
with  interest,  pursuant  to  section  8334(d)(1)  of 
this  title. 

(f )  The  annuity  computed  under  subsections 
(a)-(e),  (n),  and  (q)  of  this  section  may  not 
exceed  80  percent  of — 

iSee  main  edition  for  text  of(l)  and  (2)1 

(g)  The  annuity  of  an  employee  or  Member 
retiring  under  section  8337  of  this  title  is  at 
least  the  smaller  of — 

(1)  40  percent  of  his  average  pay;  or 

(2)  the  sum  obtained  imder  subsections 
(a)-(c),  (n),  or  (q)  of  this  section  after  increas- 
ing his  service  of  the  type  last  performed  by 
the  period  elapsing  between  the  date  of  sepa- 
ration and  the  date  he  becomes  60  years  of 
age. 

However,  if  an  employee  or  Member  retiring 
under  section  8337  of  this  title  is  receiving  re- 
tired pay  or  retainer  pay  for  military  service 
(except  that  specified  in  section  8332(c)(1)  or 
(2)  of  this  title)  or  pension  or  compensation 
from  the  Department  of  Veterans  Affairs  in 
lieu  of  such  retired  or  retainer  pay,  the  annuity 
of  that  employee  or  Member  shall  be  computed 
under  subsection  (a),  (b),  (c),  (n),  or  (q)  of  this 
section,  as  appropriate,  excluding  credit  for 
military  service  from  that  computation.  If  the 
amount  of  the  annuity  so  computed,  plus  the 
retired  or  retainer  pay  which  is  received,  or 
which  would  be  received  but  for  the  application 
of  the  limitation  in  section  5532  of  this  title,  or 
the  pension  or  compensation  from  the  Depart- 
ment of  Veterans  Affairs  in  lieu  of  such  retired 
or  retainer  pay,  is  less  than  the  smaller  of  the 
annuity  otherwise  payable  under  paragraph  (1) 
or  (2)  of  this  subsection,  an  amount  equal  to 
the  difference  shall  be  added  to  the  annuity 
payable  under  subsection  (a),  (b),  (c),  (n),  or  (q) 
of  this  section,  as  appropriate. 
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(h)  The  annuity  computed  under  subsections 
(a),  (b),  (d)(5),  and  (f )  of  this  section  for  an  em- 
ployee retiring  under  section  8336(d),  (h),  or  (j) 
of  this  title  is  reduced  by  Ve  of  1  percent  for 
each  full  month  the  employee  is  under  55  years 
of  age  at  the  date  of  separation,  except  that 
such  reduction  shall  not  apply  in  the  case  of  an 
employee  retiring  under  section  8336(h)  for 
failure  to  be  recertified  as  a  senior  executive. 
The  annuity  computed  under  subsections  (c) 
and  (f)  of  this  section  for  a  Member  retiring 
under  the  second  or  third  sentence  of  section 
8336(g)  of  this  title  or  the  third  sentence  of  sec- 
tion 8338(b)  of  this  title  is  reduced  by  yi2  of  1 
percent  for  each  full  month  not  in  excess  of  60 
months,  and  Ve  of  1  percent  for  each  full  month 
in  excess  of  60  months  the  Member  is  under  60 
years  of  age  at  the  date  of  separation.  The  an- 
nuity computed  under  subsections  (a),  (d)(6), 
and  (f )  of  this  section  for  a  judge  of  the  United 
States  Court  of  Military  Appeals  retiring  under 
the  second  sentence  of  section  8336(k)  of  this 
title  or  the  third  sentence  of  section  8338(c)  of 
this  title  is  reduced  by  Vi2  of  1  percent  for  each 
full  month  not  in  excess  of  60  months,  and  Ve  of 
1  percent  for  each  full  month  in  excess  of  60 
months,  the  judge  is  under  60  years  of  age  at 
the  date  of  separation. 

(i)  For  the  purposes  of  subsections  (a)-(h), 
(n),  and  (q)  of  this  section,  the  total  service  of 
any  employee  or  Member  shall  not  include  any 
period  of  civilian  service  after  July  31,  1920,  for 
which  retirement  deductions  or  deposits  have 
not  been  made  under  section  8334(a)  of  this 
title  unless— 

(1)  the  employee  or  Member  makes  a  depos- 
it for  such  period  as  provided  in  section 
8334(c)  or  (d)(1)  of  this  title;  or 

(2)  no  deposit  is  required  for  such  service,  as 
provided  under  section  8334(g)  of  this  title  or 
under  any  statute. 

(j)(l)  The  annuity  computed  under  subsec- 
tions (a)-(i),  (n),  and  (q)  of  this  section  (or  a 
portion  of  the  annuity,  if  jointly  designated  for 
this  purpose  by  the  employee  or  Member  and 
the  spouse  of  the  employee  or  Member  under 
procedures  prescribed  by  the  Office  of  Person- 
nel Management)  for  an  employee  or  Member 
who  is  married  at  the  time  of  retiring  under 
this  subchapter  is  reduced  as  provided  in  para- 
graph (4)  of  this  subsection  in  order  to  provide 
a  survivor  annuity  for  the  spouse  under  section 
8341(b)  of  this  title,  unless  the  employee  or 
Member  and  the  spouse  jointly  waive  the 
spouse's  right  to  a  survivor  annuity  in  a  written 
election  filed  with  the  Office  at  the  time  that 
the  employee  or  Member  retires.  Each  such 
election  shall  be  made  in  accordance  with  such 
requirements  as  the  Office  shall,  by  regulation, 
prescribe,  and  shall  be  irrevocable.  The  Office 
shall  provide,  by  regulation,  that  an  employee 
or  Member  may  waive  the  survivor  annuity 
without  the  spouse's  consent  if  the  employee  or 
Member  establishes  to  the  satisfaction  of  the 
Office— 

iSee  main  edition  for  text  ofiA)  and  (J5)] 

(2)  If  an  employee  or  Member  has  a  former 
spouse  who  is  entitled  to  a  survivor  annuity  as 
provided  in  section  8341(h)  of  this  title,  the  an- 


nuity of  the  employee  or  Member  computed 
under  subsections  (a)-(i),  (n),  and  (q)  of  this 
section  (or  any  designated  portion  of  the  annu- 
ity, in  the  event  that  the  former  spouse  is  enti- 
tled to  less  than  55  percent  of  the  employee  or 
Member's  annuity)  is  reduced  as  provided  in 
paragraph  (4)  of  this  subsection. 

(3)  An  employee  or  Member  who  has  a  former 
spouse  may  elect,  under  procedures  prescribed 
by  the  Office,  to  have  the  annuity  computed 
under  subsections  (a)-(i),  (n),  and  (q)  of  this 
section  or  a  portion  thereof  reduced  as  provided 
in  paragraph  (4)  of  this  subsection  in  order  to 
provide  a  survivor  annuity  for  such  former 
spouse  under  section  8341(h)  of  this  title, 
unless  all  rights  to  survivor  benefits  for  such 
former  spouse  under  this  subchapter  based  on 
marriage  to  such  employee  or  Member  were 
waived  under  paragraph  (1)  of  this  subsection. 
An  election  under  this  paragraph  shall  be  made 
at  the  time  of  retirement  or,  if  later,  within  2 
years  after  the  date  on  which  the  marriage  of 
the  former  spouse  to  the  employee  or  Member 
is  dissolved,  subject  to  a  deposit  in  the  Fund  by 
the  retired  employee  or  Member,  within  such  2- 
year  period,  of  an  amount  determined  by  the 
Office,  as  nearly  as  may  be  administratively 
feasible,  to  reflect  the  amount  by  which  the  an- 
nuity of  such  employee  or  Member  would  have 
been  reduced  if  the  election  had  been  continu- 
ously in  effect  since  the  date  the  annuity  com- 
menced, plus  interest.  For  the  purposes  of  the 
preceding  sentence,  the  annual  rate  of  interest 
for  each  year  during  which  the  annuity  would 
have  been  reduced  if  the  election  had  been  in 
effect  since  the  date  the  annuity  commenced 
shall  be  6  percent.  If  the  employee  or  Member 
does  not  make  such  a  deposit,  the  Office  shall 
collect  the  amoimt  of  the  deposit  by  offset 
against  the  employee  or  Member's  annuity,  up 
to  a  maximum  of  25  percent  of  the  net  annuity 
otherwise  payable  to  the  employee  or  Member, 
and  the  employee  or  Member  is  deemed  to  con- 
sent to  such  offset.  An  election  imder  this  para- 
graph— 

(A)  shall  not  be  effective  to  the  extent  that 

it— 

iSee  main  edition  for  text  ofii)l 

(ii)  would  cause  the  total  of  survivor  an- 
nuities payable  under  subsections  (b),  (d), 
(f),  and  (h)  of  section  8341  of  this  title 
based  on  the  service  of  the  employee  or 
Member  to  exceed  55  percent  of  the  annu- 
ity to  which  the  employee  or  Member  is  en- 
titled under  subsections  (a)-(i),  (n),  and  (q) 
of  this  section;  and 

ISee  main  edition  for  text  ofiB)l 

The  Office  shall  provide  by  regulation  that  sub- 
paragraph (B)  of  this  paragraph  may  be  waived 
for  either  of  the  reasons  set  forth  in  the  last 
sentence  of  paragraph  (1)  of  this  subsection.  In 
the  case  of  a  retired  employee  or  Member 
whose  annuity  is  being  reduced  in  order  to  pro- 
vide a  survivor  annuity  for  a  former  spouse,  an 
election  to  provide  or  increase  a  survivor  annu- 
ity for  any  other  former  spouse  (and  to  contin- 
ue  an   appropriate   reduction)   may   be   made 
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within  the  same  period  that,  and  subject  to  the 
same  conditions  imder  which,  an  election  could 
be  made  under  paragraph  (5)(B)  of  this  subsec- 
tion for  a  current  spouse  (subject  to  the  provi- 
sions of  this  paragraph  relating  to  consent  of  a 
current  spouse,  if  the  retired  employee  or 
Member  is  then  married).  The  opportunity  to 
make  an  election  under  the  preceding  sentence 
is  in  addition  to  any  opportunity  otherwise  af- 
forded under  this  paragraph. 

ISee  main  edition  for  text  of  (4)  and  (5)1 

(k)(l)  At  the  time  of  retiring  under  section 
8336  or  8338  of  this  title,  an  employee  or 
Member  who  is  f  oimd  to  be  in  good  health  by 
the  Office  may  elect  a  reduced  annuity  instead 
of  an  annuity  computed  imder  subsections 
(a)-(i),  (n),  and  (q)  of  this  section  and  name  in 
writing  an  individual  having  an  insurable  inter- 
est in  the  employee  or  Member  to  receive  an 
annuity  xmder  section  8341(c)  of  this  title  after 
the  death  of  the  retired  employee  or  Member. 
The  annuity  of  the  employee  or  Member 
making  the  election  is  reduced  by  10  percent, 
and  by  5  percent  for  each  full  5  years  the  indi- 
vidual named  is  younger  than  the  retiring  em- 
ployee or  Member.  However,  the  total  reduc- 
tion may  not  exceed  40  percent.  An  annuity 
which  is  reduced  imder  this  paragraph  or  any 
similar  prior  provision  of  law  shall,  effective 
the  first  day  of  the  month  following  the  death 
of  the  individual  named  under  this  paragraph, 
be  recomputed  and  paid  as  if  the  annuity  had 
not  been  so  reduced.  In  the  case  of  a  married 
employee  or  Member,  an  election  under  this 
paragraph  on  behalf  of  the  spouse  may  be 
made  only  if  any  right  of  such  spouse  to  a  sur- 
vivor annuity  based  on  the  service  of  such  em- 
ployee or  Member  is  waived  in  accordance  with 
subsection  (j)(l)  of  this  section. 

iSee  main  edition  for  text  of  {2)1 

(I)  The  annuity  computed  under  subsections 
(a)-(k),  (n),  and  (q)  of  this  section  for  an  em- 
ployee who  is  a  citizen  of  the  United  States  is 
increased  by  $36  for  each  year  of  service  in  the 
employ  of— 

iSee  main  edition  for  text  ofil)  and  {2)1 

(m)  In  computing  any  annuity  under  subsec- 
tions (a)-(e),  (n),  and  (q)  of  this  section,  the 
total  service  of  an  employee  who  retires  on  an 
immediate  annuity  or  dies  leaving  a  survivor  or 
survivors  entitled  to  annuity  includes,  without 
regard  to  the  limitations  imposed  by  subsection 
(f )  of  this  section,  the  days  of  unused  sick  leave 
to  his  credit  under  a  formal  leave  system, 
except  that  these  days  will  not  be  coimted  in 
determining  average  pay  or  annuity  eligible 
imder  this  subchapter.  For  the  purpose  of  this 
subsection,  in  the  case  of  any  such  employee 
who  is  excepted  from  subchapter  I  of  chapter 
63  of  this  title  under  section  6301(2)(x)-(xiii)  of 
this  title,  the  days  of  unused  sick  leave  to  his 
credit  include  any  unused  sick  leave  standing  to 
his  credit  when  he  was  excepted  from  such  sub- 
chapter. 

(n)  The  annuity  of  an  employee  who  is  a 
Claims  Court  judge,  bankruptcy  judge,  or 
United  States  magistrate  is  computed,  with  re- 


spect to  service  as  a  Claims  Court  judge,  as  a 
conunissioner  of  the  Court  of  Claims,  as  a  refer- 
ee in  bankruptcy,  as  a  bankruptcy  judge,  as  a 
United  States  magistrate,  and  as  a  United 
States  commissioner,  and  with  respect  to  the 
military  service  of  any  such  individual  (not  ex- 
ceeding 5  years)  creditable  under  section  8332 
of  this  title,  by  multiplying  2y2  percent  of  the 
individual's  average  pay  by  the  years  of  that 
service. 

[See  main  edition  for  text  of  two  suhsecs.  (o)] 

(As  amended  Pub.  L.  101-194,  title  V, 
§  506(b)(8),  Nov.  30,  1989,  103  Stat.  1759;  Pub.  L. 
101-428,  §  2(c)(1),  (d)(2)-(6),  Oct.  15,  1990,  104 
Stat.  928,  929;  Pub.  L.  101-508,  title  VII, 
17001(b)(2)(B),  (C),  Nov.  5,  1990,  104  Stat. 
1388-329;  Pub.  L.  101-510,  div.  C,  title  XXXV, 
§  3506(b),  Nov.  5,  1990,  104  Stat.  1847;  Pub.  L. 
101-650,  title  III,  §  306(c)(4),  Dec.  1,  1990,  104 
Stat.  5110;  Pub.  L.  102-54,  §  13(b)(4),  June  13, 
1991,  105  Stat.  274;  Pub.  L.  102-198,  §  7(b),  Dec. 
9,  1991,  105  Stat.  1624.) 

Enactment  of  Subsection  (q) 

Pub,  L.  101-428,  §2{c),  Oct  15,  1990,  104 
Stat  928,  provided  that,  effective  4  years 
after  Oct  15,  1990,  and  applicable  as  pro- 
vided in  section  2{c){2)  of  Pub,  L.  101-428, 
set  out  as  an  Effective  Date  of  1990  Amend- 
ments note  below,  this  section  is  amended 
by  adding  subsection  {q)  to  read  as  follows: 

{Q)  The  annuity  of  a  member  of  the  Capitol 
Police,  or  former  member  of  the  Capitol  Police, 
retiring  under  this  subchapter  is  computed  in 
accordance  with  subsection  {b),  except  that,  in 
the  case  of  a  member  who  retires  under  section 
8335{d)  or  8336{m),  and  who  meets  the  require- 
ments of  subsection  {b){2),  the  annuity  of  such 
member  is— 

{1)  2V2  percent  of  the  member's  average  pay 

multiplied  by  so  much  of  such  member's  total 

service  as  does  not  exceed  20  years;  plus 
(2)  2  percent  of  the  member's  average  pay 

multiplied  by  so  much  of  such  member's  total 

service  as  exceeds  20  years. 

Amendments 

1991— Subsec.  (g).  Pub.  L.  102-54  substituted  "pen- 
sion or  compensation  from  the  Department  of  Veter- 
ans Affairs"  for  "Veterans*  Administration  pension  or 
compensation"  in  second  and  third  sentences. 

Subsec.  (n).  Pub.  L.  102-198  inserted  a  comma  after 
"United  States  commissioner". 

1990— Subsec.  (d)(3)  to  (7).  Pub.  L.  101-510  added 
par.  (3)  and  redesignated  former  pars.  (3)  to  (6)  as  (4) 
to  (7),  respectively. 

Subsec.  (e).  Pub.  L.  101-508,  §  7001(b)(2)(C),  substi- 
tuted "8334(d)(1)"  for  "8334(d)". 

Subsec.  (f).  Pub.  L.  101-428,  §  2(d)(2),  substituted 
"(a)-(e).  (n),  and  (a)"  for  "(a)-(e)  and  (n)". 

Subsec.  (g).  Pub.  L.  101-428.  §  2(d)(3)(B),  substituted 
"(c),  (n).  or  (q)"  for  "(c),  or  (n)"  wherever  appearing  in 
closing  provisions. 

Subsec.  (g)(2).  Pub.  L.  101-428,  §  2(d)(3)(A),  substi- 
tuted "(a)-(c),  (n),  or  (q)"  for  "(a)-(c)  or  (n)". 

Subsec.  (i).  Pub.  L.  101-428,  12(d)(4),  substituted 
"(a)-(h),  (n),  and  (q)"  for  "(a)-(h)  and  (n)". 

Subsec.  (i)(l).  Pub.  L.  101-508.  §  7001(b)(2)(B),  sub- 
stituted "(d)(1)"  for  "(d)". 

Subsec.  (j).  Pub.  L.  101-428.  §  2(d)(5),  substituted 
"(a)-(i).  (n),  and  (q)"  for  "(a)-(i)  and  (n)"  in  pars.  (1) 
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and  (2),  and  in  introductory  provisions  and  subpar. 
(AKii)  of  par.  (3). 

Subsec.  (kXl).  Pub.  L.  101-428,  §  2(d)(5).  substituted 
"(a)-(i).  (n),  and  (q)"  for  "(a)-(i)  and  (n)". 

Subsec.  a).  Pub.  L.  101-428,  §  2(d)(6),  substituted 
"(a)-(k).  (n),  and  (q)"  for  "(a)-(k)  and  (n)". 

Subsec.  (m).  Pub.  L.  101-428.  §  2(d)(2),  substituted 
"(a)-(e).  (n),  and  (q)"  for  "(a)-(e)  and  (n)". 

Subsec.  (n).  Pub.  L.  101-650  amended  subsec.  (n) 
generally.  Prior  to  amendment,  subsec.  (n)  read  as  fol- 
lows: "The  annuity  of  an  employee  who  is  a  bank- 
ruptcy judge  or  United  States  magistrate  is  computed, 
with  respect  to  service  as  a  referee  in  bankruptcy,  as  a 
bankruptcy  judge,  as  a  United  States  magistrate,  and 
as  a  United  States  commissioner  and  with  respect  to 
the  military  service  of  any  such  individual  (not  ex- 
ceeding 5  years)  creditable  under  section  8332  of  this 
title,  by  multiplying  2Vi  percent  of  the  individual's  av- 
erage pay  by  the  years  of  that  service." 

1989— Subsec.  (h).  Pub.  L.  101-194  inserted  ",  except 
that  such  reduction  shall  not  apply  in  the  case  of  an 
employee  retiring  under  section  8336(h)  for  failure  to 
be  recertified  as  a  senior  executive"  before  period  at 
end  of  first  sentence. 

Change  of  Name 

Reference  to  United  States  magistrate  or  to  magis- 
trate deemed  to  refer  to  United  States  magistrate 
judge  pursuant  to  section  321  of  Pub.  L.  101-650.  set 
out  as  a  note  under  section  631  of  Title  28,  Judiciary 
and  Judicial  Procedure. 

Effective  Date  of  1990  Amendments 

Amendfcaent  by  Pub.  L.  101-650  applicable  to  judges 
of,  and  senior  judges  in  active  service  with,  the  United 
States  Claims  Court  on  or  after  Dec.  1,  1990,  see  sec- 
tion 306(f)  of  Pub.  L.  101-650,  set  out  as  a  note  imder 
section  8331  of  this  title. 

Amendment  by  Pub.  L.  101-508  effective  with  re- 
spect to  any  annuity  having  a  commencement  date 
later  than  Dec.  1,  1990,  see  section  7001(b)(3)  of  Pub. 
L.  101-508,  set  out  as  a  note  imder  section  8334  of  this 
title. 

Section  2(c)(2)  of  Pub.  L.  101-428  provided  that: 

"(A)  The  amendment  made  by  paragraph  (1) 
[amending  this  section]  shall  take  effect  4  years  after 
the  date  of  enactment  of  this  Act  [Oct.  15,  1990],  and 
shall  apply  with  respect  to  any  annuity,  entitlement  to 
which  is  based  on  a  separation  occurring  on  or  after 
that  effective  date,  subject  to  subparagraph  (B). 

"(B)  Nothing  in  this  subsection  or  in  the  amendrcient 
made  by  this  subsection  [amending  this  section]  shall, 
with  respect  to  any  service  performed  before  the  effec- 
tive date  of  such  amendment,  have  the  effect  of  reduc- 
ing the  percentage  applicable  in  computing  any  por- 
tion of  an  annuity  based  on  such  service  below  the 
percentage  which  would  otherwise  apply  if  this  Act 
had  not  been  enacted." 

Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.  101-194  effective  Jan.  1, 
1991,  see  section  506(d)  of  Pub.  L.  101-194,  set  out  as  a 
note  under  section  3151  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6129,  8332, 
8334.  8336,  8337,  8338.  8341,  8342,  8343a,  8344,  8348, 
8901.  8905  of  this  title;  title  10  sections  1450.  1452;  title 
22  sections  3671.  3691.  4046.  4069-1;  title  38  section 
7426;  title  50  section  403r. 

§  8340.  Cost-oMiving  adjustment  of  annuities 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8334.  8341, 
8344.  8348.  8349.  8443.  8462  of  this  title;  title  22  sec- 
tions 3682,  4066;  title  28  sections  373,  376,  377,  611,  627; 
title  31  section  777. 


§  8341.  Survivor  annuities 

ISee  main  edition  for  text  of(a)l 

(b)(1)  Except  as  provided  in  paragraph  (2)  of 
this  subsection,  if  an  employee  or  Member  dies 
after  having  retired  under  this  subchapter  and 
is  survived  by  a  widow  or  widower,  the  widow  or 
widower  is  entitled  to  an  annuity  equal  to  55 
percent  (or  50  percent  if  retired  before  October 
11,  1962)  of  an  annuity  computed  imder  section 
8339(a)-(i),  (n),  (o),  and  (q)  of  this  title  as  may 
apply  with  respect  to  the  annuitant,  or  of  such 
portion  thereof  as  may  have  been  designated 
for  this  purpose  under  section  8339(j)(l)  of  this 
title,  unless  the  right  to  a  survivor  annuity  was 
waived  under  such  section  8339(j)(l)  or,  in  the 
case  of  remarriage,  the  employee  or  Member 
did  not  file  an  election  imder  section 
8339(j)(5)(C)  or  section  8339(k)(2)  of  this  title, 
as  the  case  may  be. 

iSee  main  edition  for  text  of  (2)  to  (4);  (c)] 

(d)  If  an  employee  or  Member  dies  after  com- 
pleting at  least  18  months  of  civilian  service,  his 
widow  or  widower  is  entitled  to  an  annuity 
equal  to  55  percent  of  an  annuity  computed 
under  section  8339(a)-(f ),  (i),  (n),  (o),  and  (q)  of 
this  title  as  may  apply  with  respect  to  the  em- 
ployee or  Member,  except  that,  in  the  computa- 
tion of  the  annuity  under  such  section,  the  an- 
nuity of  the  employee  or  Member  shall  be  at 
least  the  smaller  of — 

(1)  40  percent  of  his  average  pay;  or 

(2)  the  sum  obtained  under  such  section 
after  increasing  his  service  of  the  type  last 
performed  by  the  period  elapsing  between  the 
date  of  death  and  the  date  he  would  have 
become  60  years  of  age. 

Notwithstanding  the  preceding  sentence,  the 
annuity  payable  under  this  subsection  to  the 
widow  or  widower  of  an  employee  or  Member 
may  not  exceed  the  difference  between— 

(A)  the  amount  which  would  otherwise  be 
payable  to  such  widow  or  widower  under  this 
subsection,  and 

(B)  the  amount  of  the  survivor  annuity  pay- 
able to  any  former  spouse  of  such  employee 
or  Member  under  subsection  (h)  of  this  sec- 
tion. 

The  annuity  of  the  widow  or  widower  com- 
mences on  the  day  after  the  employee  or 
Member  dies.  This  annuity  and  the  right  there- 
to terminate  on  the  last  day  of  the  month 
before  the  widow  or  widower— 

(i)  dies;  or 

(ii)  remarries  before  becoming  55  years  of 
age. 

iSee  main  edition  for  text  ofie)  to  (i)] 

(As  amended  Pub.  L.  101-428,  §  2(d)(7).  Oct.  15, 
1990,  104  Stat.  929.) 

Amendments 

1990— Subsecs.  (b)(1).  (d).  Pub.  L.  101-428  substitut- 
ed "(n).  (o),  and  (q)"  for  "(n),  and  (o)". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8331,  8333, 
8339.  8340,  8342,  8343a,  8344,  8348,  8901,  8905  of  this 
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title;  title  10  sections  1450,  1452;  title  22  section 
4069-1;  title  38  sections  7426,  7438;  title  50  section 
403s. 

§8342.  Lump-sum  benefits;  designation  of  benefici- 
ary; order  of  precedence 

(a)  Subject  to  subsection  (j)  of  this  section,  an 
employee  or  Member  who— 

iSee  main  edition  for  text  ofil)  to  (4)] 

is  entitled  to  be  paid  the  lump-sum  credit. 
Except  as  provided  in  section  8343a  or 
8334(d)(2)  of  this  title,  the  receipt  of  the  pay- 
ment of  the  lump-sum  credit  by  the  employee 
or  Member  voids  all  annuity  rights  under  this 
subchapter  based  on  the  service  on  which  the 
lump-sum  credit  is  based,  until  the  employee  or 
Member  is  reemployed  in  the  service  subject  to 
this  subchapter.  In  applying  this  subsection  to 
an  employee  or  Member  who  becomes  subject 
to  chapter  84  (other  than  by  an  election  under 
title  III  of  the  Federal  Employees'  Retirement 
System  Act  of  1986)  and  who,  while  subject  to 
such  chapter,  files  an  application  with  the 
Office  for  a  pajnnent  under  this  subsection— 

ISee  main  edition  for  text  ofii)  and  Hi);  (b)  to 
U)l 

(As  amended  Pub.  L.  101-508,  title  VII, 
§  7001(b)(2)(D),  Nov.  5,  1990,  104  Stat. 
1388-329.) 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-508  inserted  "or 
8334(d)(2)"  after  "8343a"  in  second  sentence. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-508  effective  with  re- 
spect to  any  annuity  having  a  commencement  date 
later  than  Dec.  1,  1990,  see  section  7001(b)(3)  of  Pub. 
L.  101-508,  set  out  as  a  note  under  section  8334  of  this 
title. 

§  8343.  Additional  annuities;  voluntary  contributions 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  8342  of  this 
title;  title  10  section  942. 

§  8343a.  Alternative  forms  of  annuities 

ISee  main  edition  for  text  of  (a)  and  (6)] 

(c)  Each  alternative  provided  for  under  sub- 
section (b)  shall,  to  the  extent  practicable,  be 
designed  such  that  the  present  value  of  the 
benefits  provided  imder  such  alternative  (in- 
cluding any  lump-sum  credit)  is  actuarially 
equivalent  to  the  present  value  of  the  annuity 
which  would  otherwise  be  provided  the  employ- 
ee or  Member  under  this  subchapter,  as  com- 
puted imder  subsections  (a)-(i),  (n),  and  (q)  of 
section  8339  of  this  title. 

ISee  main  edition  for  text  of  id)  and  (e)] 

(f)(1)  Notwithstanding  any  other  provision  of 
this  section,  and  except  as  provided  in  para- 
graph (2),  an  alternative  form  of  annuity  imder 
this  section  may  not  be  elected  if  the  com- 
mencement date  of  the  annuity  would  be  later 
than  December  1, 1990. 


(2)  Nothing  in  this  subsection  shall  prevent 
an  election  from  being  made  by  any  individ- 
ual— 

(A)  who  is  separated  from  Government 
service  involimtarily  (other  than  for  cause  on 
charges  of  misconduct  or  delinquency),  ex- 
cluding— 

(i)  any  Senator  or  Representative  in,  or 
Delegate  or  Resident  Commissioner  to,  the 
Congress; 

(ii)  the  Vice  President; 

(iii)  any  individual  holding  a  position 
placed  in  the  Executive  Schedule  imder  sec- 
tions 5312  through  5317; 

(iv)  any  individual  appointed  to  a  position 
by  the  President  (or  his  designee)  or  the 
Vice  President  under  section  105(a)(1), 
106(a)(1),  or  107(a)(1)  or  (b)(1)  of  title  3,  if 
the  maximum  rate  of  basic  pay  for  such  po- 
sition is  at  or  above  the  rate  for  level  V  of 
the  Executive  Schedule; 

(V)  any  noncareer  appointee  in  the  Senior 
Executive  Service  or  noncareer  member  of 
the  Senior  Foreign  Service;  and 

(vi)  any  individual  holding  a  position 
which  is  excepted  from  the  competitive 
service  because  of  its  confidential,  policy-de- 
termining, policy-making,  or  policy-advocat- 
ing character;  or 

(B)  as  to  whom  the  application  of  para- 
graph (1)  would  be  against  equity  and  good 
conscience,  due  to  a  life-threatening  affliction 
or  other  critical  medical  condition  affecting 
such  individual. 

(3)  This  subsection  shall  cease  to  be  effective 
as  of  October  1, 1995. 

(As  amended  Pub.  L.  101-428,  §  2(d)(5),  Oct.  15, 
1990,  104  Stat.  929;  Pub.  L.  101-508,  title  VII, 
§  7001(a)(1),  Nov.  5,  1990, 104  Stat.  1388-327.) 

Amendments 

1990— Subsec.    (c).    Pub.    L.     101-428    substituted 
"(a)-(i).  (n),  and  (q)"  for  "(a)-(i)  and  (n)". 
Subsec.  (f ).  Pub.  L.  101-508  added  subsec.  (f ). 

Applicability  of  Sections  8343a(f)  and  8420a(f)  to 
Individuals  Called  to  or  Performing  Duty  in 
Connection  With  Operation  Desert  Shield 

Section  7001(a)(4)  of  Pub.  L.  101-508  provided  that: 
"(A)  In  applying  the  provisions  of  section  8343a(f )  or 
8420a(f )  of  title  5,  United  States  Code  (as  amended  by 
paragraph  (D)  to  any  individual  described  in  subpara- 
graph (B),  the  reference  in  such  provisions  to  'Decem- 
ber 1,  1990'  shall  be  deemed  to  read  'December  1, 
1991'. 

"(B)  This  paragraph  applies  with  respect  to  any  in- 
dividual who— 

"(i)(I)  is  a  member  of  the  Armed  Forces  of  the 
United  States  who,  before  December  1.  1990,  was 
called  or  ordered  to  active  duty  (other  than  for 
training)  pursuant  to  section  672,  673,  673b,  674,  675, 
or  688  of  title  10,  United  States  Code,  in  connection 
with  Operation  Desert  Shield;  or 

"(II)  is  an  employee  of  the  Department  of  Defense 
who  is  certified  by  the  Secretary  of  Defense  to  have 
performed,  after  November  30,  1990,  duties  essential 
for  the  support  of  Operation  Desert  Shield;  and 

"(ii)  would  have  been  eligible  to  make  an  election 
imder  section  8343a  or  8420a  of  title  5,  United  States 
Code  (as  amended  by  paragraph  (1))  as  of  November 
30,  1990. 
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"(C)  The  Office  of  Personnel  Management  may  pre- 
scribe such  regulations  as  may  be  necessary  to  carry 
out  this  paragraph." 

Partial  Deferred  Payment  of  Lump-Sxtm  Credit  for 
Certain  Individuals  Electing  Alternative  Forms 
OF  Annuities 

Pub.  L.  101-239.  title  IV.  §  4005.  Dec.  19.  1989.  103 
Stat.  2135.  as  amended  by  Pub.  L.  101-508.  title  VII. 
§  7001(a)(2)(AMC)(i).  Nov.  5.  1990.  104  Stat.  1388-328. 
provided  that: 

''(a)  In  General.— Notwithstanding  any  other  provi- 
sion of  law.  and  except  as  provided  in  subsection  (c), 
any  lump-sum  credit  payable  to  an  employee  or 
Member  pursuant  to  the  election  of  an  alternative 
form  of  annuity  by  such  employee  or  Member  imder 
section  8343a  or  section  8420a  of  title  5.  United  States 
Code,  shall  be  paid  in  accordance  with  the  schedule 
under  subsection  (b)  (instead  of  the  schedule  which 
would  otherwise  apply),  if  the  commencement  date  of 
the  annuity  payable  to  such  employee  or  Member 
occurs  after  December  2. 1989.  and  before  December  2, 
1990. 

"(b)  Schedule  of  Payments.— The  schedule  of  pay- 
ment of  any  limip-sum  credit  subject  to  this  section  is 
as  follows: 

"(1)  50  percent  of  the  lump-sum  credit  shall  be 
payable  on  the  date  on  which,  but  for  the  enactment 
of  this  section,  the  full  amount  of  the  lump-sum 
credit  would  otherwise  be  payable. 

"(2)  The  remainder  of  the  lump-sum  credit  shall 
be  payable  on  the  date  which  occurs  12  months  after 
the  date  on  which  the  payment  described  in  para- 
graph (1)  is  paid. 
An  amoimt  payable  in  accordance  with  paragraph  (2) 
shall  be  payable  with  interest,  computed  using  the 
rate  under  section  8334(e)(3)  of  title  5,  United  States 
Code. 

"(c)  Exceptions.— The  Office  of  Personnel  Manage- 
ment shall  prescribe  regulations  to  provide  that, 
unless  the  individual  involved  indicates  otherwise  by 
written  notice  to  the  Office  (submitted  at  such  time 
and  in  such  manner  as  the  regulations  may  require), 
this  section  shall  not  apply— 

"(1)  in  the  case  of  any  individual  who  is  separated 
from  Government  service  involimtarily,  other  than 
for  cause  on  charges  of  misconduct  or  delinquency; 
and 

"(2)  in  the  case  of  any  individual  as  to  whom  the 
application  of  this  section  would  be  against  equity 
and  good  conscience,  due  to  a  life-threatening  afflic- 
tion or  other  critical  medical  condition  affecting 
such  individual. 

"(d)  Annuity  Benefits  Not  Affected.— Nothing  in 
this  section  shall  affect  the  commencement  date,  the 
amount,  or  any  other  aspect  of  any  annuity  benefits 
payable  under  section  8343a  or  section  8420a  of  title  5, 
United  States  Code. 

"(e)  Definitions.— For  purposes  of  this  section,  the 
terms  'lump-sum  credit',  'employee*,  and  'Member' 
each  has  the  meaning  given  such  term  by  section  8331 
or  section  8401  of  title  5,  United  States  Code,  as  appro- 
priate. 

"(f)  Continued  Applicability.— The  preceding  provi- 
sions of  this  section  (disregarding  the  provision  in  sub- 
section (a)  limiting  this  section's  applicabUity  to  annu- 
ities commencing  before  the  date  specified  in  such 
provision)  shall  also  apply  in  the  case  of  any  employee 
or  Member  whose  election  of  an  alternative  form  of 
annuity  would  not  have  been  allowable  imder  section 
8343a(f)  or  8420a(f)  of  title  5,  United  States  Code  (as 
the  case  may  be),  but  for— 

"(1)  paragraph  (2)(A)  thereof:  or 
"(2)  section  7001(a)(4)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  [Pub.  L.  101-508,  set  out 
nj^  o  nni^A  abovel  " 

[Section  7001(a)(2)(C)(il)  of  Pub.  L.  101-508  provided 
that:  "The  amendments  made  by  clause  (i)  [amending 
section  4005  of  Pub.  L.  101-239  and  section  6001  of 
Pub.  L.  100-203,  set  out  as  notes  above  and  below] 


shall  not  apply  in  any  case  in  which  the  first  half  of 
the  lump-sum  pasmient  involved  was  paid  before  the 
beginning  of  the  11-month  period  which  ends  on  the 
date  of  the  enactment  of  this  Act  [Nov.  5. 1990]."] 

Similar  provisions  were  contained  in  the  following 
acts: 

Pub.  L.  101-227.  §  2.  Dec.  12,  1989.  103  Stat.  1943, 
which  was  repealed  by  Pub.  L.  101-508.  title  VII. 
§  7001(a)(2)(D).  Nov.  5. 1990. 104  Stat.  1388-328. 

Pub.  L.  100-203,  title  VI,  §  6001,  Dec.  22,  1987,  101 
Stat.  1330-275.  as  amended  by  Pub.  L.  101-103,  §  6, 
Sept.  30.  1989.  103  Stat.  672;  Pub.  L.  101-508.  title  VII, 
§  7001(a)(2)(C)(i),  Nov.  5, 1990, 104  Stat.  1388-328. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8342,  8348  of 
this  title. 

§  8344.  Annuities  and  pay  on  reemployment 

(a)  If  an  annuitant  receiving  annuity  from 
the  Fund,  except— 

iSee  main  edition  for  text  of(l)  to  (4)1 

becomes  employed  in  an  appointive  or  elective 
position,  his  service  on  and  after  the  date  he  is 
so  employed  is  covered  by  this  subchapter.  De- 
ductions for  the  Fund  may  not  be  withheld 
from  his  pay  unless  the  individual  elects  to 
have  such  deductions  withheld  under  subpara- 
graph (A).  An  amount  equal  to  the  annuity  al- 
locable to  the  period  of  actual  employment 
shall  be  deducted  from  his  pay,  except  for 
lump-sum  leave  payment  purposes  under  sec- 
tion 5551  of  this  title.  The  amounts  so  deducted 
shall  be  deposited  in  the  Treasury  of  the 
United  States  to  the  credit  of  the  Fund.  If  the 
annuitant  serves  on  a  full-time  basis,  except  as 
President,  for  at  least  1  year,  on  a  part-time 
basis  for  periods  equivalent  to  at  least  1  year  of 
full-time  service,  in  employment  not  excluding 
him  from  coverage  under  section  8331(l)(i)  or 
(ii)  of  this  title— 

(A)  deductions  for  the  Fund  may  be  with- 
held from  his  pay  (if  the  employee  so  elects), 
and  his  annuity  on  termination  of  employ- 
ment is  increased  by  an  annuity  computed 
imder  section  8339(a),  (b).  (d),  (e),  (h).  (i),  (n), 
and  (q)  of  this  title  as  may  apply  based  on  the 
period  of  employment  and  the  basic  pay, 
before  deduction,  averaged  during  that  em- 
ployment; and 

(B)  his  lump-sum  credit  may  not  be  reduced 
by  annuity  paid  during  that  employment. 

If  the  annuitant  is  receiving  a  reduced  annuity 
as  provided  in  section  8339(j)  or  section 
8339(k)(2)  of  this  title,  the  increase  in  annuity 
payable  imder  subparagraph  (A)  of  this  subsec- 
tion is  reduced  by  10  percent  and  the  survivor 
annuity  payable  under  section  8341(b)  of  this 
title  is  increased  by  55  percent  of  the  increase 
in  annuity  payable  under  such  subparagraph 
(A),  unless,  at  the  time  of  claiming  the  increase 
payable  under  such  subparagraph  (A),  the  an- 
nuitant notifies  the  Office  of  Personnel  Man- 
agement in  writing  that  he  does  not  desire  the 
survivor  annuity  to  be  increased.  If  the  annui- 
tant dies  while  still  reemployed,  the  survivor 
annuity  payable  is  increased  as  though  the  re- 
employment had  otherwise  terminated.  If  the 
described  emplojnnent  of  the  annuitant  contin- 
ues for  at  least  5  years,  or  the  equivalent  of  5 
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years  in  the  case  of  part-time  employment,  he 
may  elect,  instead  of  the  benefit  provided  by 
subparagraph  (A)  of  this  subsection,  to  deposit 
in  the  Fund  (to  the  extent  deposits  or  deduc- 
tions have  not  otherwise  been  made)  an  amount 
computed  under  section  8334(c)  of  this  title  cov- 
ering that  employment  and  have  his  rights  re- 
determined under  this  subchapter.  If  the  annui- 
tant dies  while  still  reemployed  and  the  de- 
scribed employment  had  continued  for  at  least 
5  years,  or  the  equivalent  of  5  years  in  the  case 
of  part-time  employment,  the  person  entitled  to 
survivor  annuity  imder  section  8341(b)  of  this 
title  may  elect  to  deposit  in  the  Fund  and  have 
his  rights  redetermined  under  this  subchapter. 

iSee  main  edition  for  text  ofib)  to  (h)l 

(i)(l)  The  Director  of  the  Office  of  Personnel 
Management  may,  at  the  request  of  the  head  of 
an  Executive  agency— 

(A)  waive  the  application  of  the  preceding 
provisions  of  this  section  on  a  case-by-case 
basis  for  employees  in  positions  for  which 
there  is  exceptional  difficulty  in  recruiting  or 
retaining  a  qualified  employee;  or 

(B)  grant  authority  to  the  head  of  such 
agency  to  waive  the  application  of  the  preced- 
ing provisions  of  this  section,  on  a  case-by- 
case  basis,  for  an  employee  serving  on  a  tem- 
porary basis,  but  only  if,  and  for  so  long  as, 
the  authority  is  necessary  due  to  an  emergen- 
cy involving  a  direct  threat  to  life  or  property 
or  other  unusual  circumstances. 

(2)  The  Office  shall  prescribe  regulations  for 
the  exercise  of  any  authority  under  this  subsec- 
tion, including  criteria  for  any  exercise  of  au- 
thority and  procedures  for  terminating  a  dele- 
gation of  authority  imder  paragraph  (1)(B). 

(j)(l)  If  warranted  by  circumstances  described 
in  subsection  (i)(l)(A)  or  (B)  (as  applicable),  the 
Director  of  the  Administrative  Office  of  the 
United  States  Courts  shall,  with  respect  to  an 
employee  in  the  judicial  branch,  have  the  same 
waiver  authority  as  would  be  available  to  the 
Director  of  the  Office  of  Personnel  Manage- 
ment, or  a  duly  authorized  agency  head,  under 
subsection  (i)  with  respect  to  an  employee  of  an 
Executive  agency. 

(2)  Authority  under  this  subsection  may  not 
be  exercised  with  respect  to  a  justice  or  judge 
of  the  United  States,  as  defined  in  section  451 
of  title  28. 

(k)(l)  If  warranted  by  circiunstances  de- 
scribed in  subsection  (i)(l)(A)  or  (B)  (as  applica- 
ble), an  official  or  committee  designated  in 
paragraph  (2)  shall,  with  respect  to  the  employ- 
ees specified  in  the  applicable  subparagraph  of 
such  paragraph,  have  the  same  waiver  author- 
ity as  would  be  available  to  the  Director  of  the 
Office  of  Personnel  Management,  or  a  duly  au- 
thorized agency  head,  imder  subsection  (i)  with 
respect  to  an  employee  of  an  Executive  agency. 

(2)  Authority  under  this  subsection  may  be 
exercised— 

(A)  with  respect  to  an  employee  of  an 
agency  in  the  legislative  branch,  by  the  head 
of  such  agency; 

(B)  with  respect  to  an  employee  of  the 
House  of  Representatives,  by  the  Speaker  of 
the  House  of  Representatives;  and 


(C)  with  respect  to  an  employee  of  the 
Senate,  by  the  Committee  on  Rules  and  Ad- 
ministration of  the  Senate. 

(3)  Any  exercise  of  authority  under  this  sub- 
section shall  be  in  conformance  with  such  writ- 
ten policies  and  procedures  as  the  agency  head, 
the  Speaker  of  the  House  of  Representatives, 
or  the  Committee  on  Rules  and  Administration 
of  the  Senate  (as  applicable)  shall  prescribe, 
consistent  with  the  provisions  of  this  subsec- 
tion. 

(4)  For  the  purpose  of  this  subsection, 
"agency  in  the  legislative  branch",  "employee 
of  the  House  of  Representatives",  "employee  of 
the  Senate",  and  "congressional  employee" 
each  has  the  meaning  given  to  it  in  section  5531 
of  this  title. 

ilXl)  For  the  purpose  of  subsections  (i) 
through  (k),  "Executive  agency"  shall  not  in- 
clude the  General  Accounting  Office. 

(2)  An  employee  as  to  whom  a  waiver  imder 
subsection  (i),  (j),  or  (k)  is  in  effect  shall  not  be 
considered  an  employee  for  purposes  of  this 
chapter  or  chapter  84  of  this  title. 

(As  amended  Pub.  L.  101-428,  §  2(d)(8),  Oct.  15, 
1990,  104  Stat.  929;  Pub.  L.  101-509,  title  V, 
§  529  [title  I,  §  108(b)],  Nov.  5,  1990,  104  Stat. 
1427,  1450;  Pub.  L.  101-510,  div.  A,  title  XII, 
§  1206(j)(2),  Nov.  5,  1990,  104  Stat.  1664;  Pub.  L. 
102-190,  div.  A,  title  VI,  §  655(b),  Dec.  5,  1991, 
105  Stat.  1391.) 

Amendments 

1991— Subsec.  (i)(3).  Pub.  L.  102-190,  §  655(b)(2), 
struck  out  par.  (3)  which  read  as  follows:  "An  employ- 
ee to  whom  a  waiver  under  subparagraph  (A)  or  (B)  of 
paragraph  (1)  applies  shall  not  be  deemed  an  employ- 
ee for  the  purposes  of  this  chapter  or  chapter  84  while 
such  waiver  is  in  effect." 

Subsecs.  (j)  to  (Z).  Pub.  L.  102-190,  §  655(b)(1).  added 
subsecs.  (j)  to  (Z). 

1990— Subsec.  (a)(A).  Pub.  L.  101-428  substituted 
"(i),  (n),  and  (q)"  for  "(i).  and  (n)". 

Subsec.  (i).  Pub.  L.  101-509  and  Pub.  L.  101-510 
amended  section  identically,  adding  subsec.  (i).  See  Ef- 
fective and  Termination  Dates  of  1990  Amendments 
note  below. 

Effective  and  Termination  Dates  of  1990 
Amendbcents 

Amendment  by  Pub.  L.  101-510  ceases  to  be  in  effect 
Nov.  5,  1990.  see  section  1206(j)(4)  of  Pub.  L.  101-510. 
set  out  as  a  note  imder  section  5532  of  this  title. 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5. 
1990.  see  section  529  [title  III.  §305]  of  Pub.  L. 
101-509.  set  out  as  an  Effective  Date  of  1990  Amend- 
ment note  under  section  5301  of  this  title. 

Annual  Report  to  Congress 

Each  agency  in  legislative  branch  to  submit  to 
Speaker  of  House  of  Representatives  and  Committee 
on  Rules  and  Administration  of  Senate,  for  each  cal- 
endar year,  a  written  report  on  how  authority  made 
avaUable  as  result  of  amendment  by  Pub.  L.  102-190 
was  used  by  such  agency  during  the  period  covered  by 
such  report,  see  section  655(d)  of  Pub.  L.  102-190.  set 
out  as  a  note  under  section  5532  of  this  title. 
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Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  8339  of  this 
title;  title  20  section  4512:  title  22  sections  2512.  2584; 
title  28  sections  625.  634. 

§  8345.  Payment  of  benefits;  commencement,  termina- 
tion, and  waiver  of  annuity 

iSee  main  edition  for  text  ofia)  to  ik)1 

(I)  Transfers  of  contributions  and  deposits  au- 
thorized by  section  408(a)(3)  of  the  Poreiirn 
Service  Act  of  1980  shall  be  deemed  to  be  a 
complete  and  final  payment  of  benefits  under 
this  chapter. 

(As  amended  Pub.  L.  101-246,  title  I,  §  141(b), 
Feb.  16,  1990,  104  Stat.  35.) 

References  in  Text 

Section  408(a)(3)  of  the  Foreign  Service  Act  of  1980, 
referred  to  in  subsec.  (Z),  is  classified  to  section 
3968(a)(3)  of  Title  22,  Foreign  Relations  and  Inter- 
course. 

Amendments 

1990— Subsec.  (Z).  Pub.  L.  101-246  added  subsec.  (Z). 

§  8347.  Administration;  regulations 

iSee  main  edition  for  text  ofia)  to  (1)1 

(m)  Notwithstanding  any  other  provision  of 
law,  for  the  purpose  of  ensuring  the  accuracy  of 
information  used  in  the  administration  of  this 
chapter,  at  the  request  of  the  Director  of  the 
Office  of  Personnel  Management— 

ISee  main  edition  for  text  of  (1)1 

(2)  the  Secretary  of  Veterans  Affairs  shall 
provide  information  on  pensions  or  compensa- 
tion provided  under  title  38; 

ISee  main  edition  for  text  of  (3)  and  (4)1 

The  Director  shall  request  only  such  informa- 
tion as  the  Director  determines  is  necessary. 
The  Director,  in  consultation  with  the  officials 
from  whom  information  is  requested,  shall  es- 
tablish, by  regulation  and  otherwise,  such  safe- 
guards as  are  necessary  to  ensure  that  informa- 
tion made  available  imder  this  subsection  Ls 
used  only  for  the  purpose  authorized. 

ISee  main  edition  for  text  of(n)  and  (o)3 

(p)  1  The  Director  of  the  Administrative? 
Office  of  the  United  States  Courts  may  exclude 
from  the  operation  of  this  subchapter  an  em- 
ployee of  the  Administrative  Office  of  th(j 
United  States  Courts,  the  Federal  Judicial 
Center,  or  a  court  named  by  section  610  of  title 
28,  whose  emplojmient  is  temporary  or  of  un- 
certain duration. 

(p)(l)  1  Under  regulations  prescribed  by  th(; 
Office  of  Personnel  Management,  an  employee 
of  the  Department  of  Defense  or  the  Coast 
Guard  who— 

(A)  has  not  previously  made  or  had  an  op- 
portimity  to  make  an  election  under  this  sub- 
section; 

(B)  has  5  or  more  years  of  civilian  service 
creditable  under  this  subchapter;  and 


» So  in  original.  Two  subsecs.  (p)  have  been  enacted. 


(C)  moves,  without  a  break  in  service  of 
more  than  3  days,  to  emplojnnent  in  a  nonap- 
propriated fund  instrumentality  of  the  De- 
partment of  Defense  or  the  Coast  Guard,  re- 
spectively, described  in  section  2105(c), 

shall  be  given  the  opportunity  to  elect  irrevoca- 
bly, within  30  days  after  such  move,  to  remain 
covered  as  an  employee  under  this  subchapter 
during  any  employment  described  in  section 
2105(c)  after  such  move. 

(2)  Under  regulations  prescribed  by  the 
Office  of  Personnel  Management,  an  employee 
of  a  nonappropriated  fund  instrumentality  of 
the  Department  of  Defense  or  the  Coast 
Guard,  described  in  section  2105(c),  who— 

(A)  has  not  previously  made  or  had  an  op- 
portunity to  make  an  election  under  this  sub- 
section; 

(B)  is  a  vested  participant  in  a  retirement 
system  established  for  employees  described  in 
section  2105(c),  as  the  term  "vested  partici- 
pant" is  defined  by  such  system; 

(C)  moves,  without  a  break  in  service  of 
more  than  3  days,  to  a  position  in  the  Depart- 
ment of  Defense  or  the  Coast  Guard,  respec- 
tively, that  is  not  described  in  section  2105(c); 
and 

(D)  is  excluded  from  coverage  under  chap- 
ter 84  by  section  8402(b), 

shall  be  given  the  opportunity  to  elect  irrevoca- 
bly, within  30  days  after  such  move,  to  remain 
covered,  during  any  subsequent  employment  as 
an  employee  as  defined  in  section  2105(a)  or 
section  2105(c),  by  the  retirement  system  appli- 
cable to  such  employee's  current  or  most  recent 
employment  described  in  section  2105(c)  rather 
than  be  subject  to  this  subchapter. 

(As  amended  Pub.  L.  101-474,  §  5(n),  Oct.  30, 
1990,  104  Stat.  1100;  Pub.  L.  101-508,  title  VII, 
§7202(j)(2),  Nov.  5,  1990,  104  Stat.  1388-337; 
Pub.  L.  102-54,  §  13(b)(5),  June  13,  1991,  105 
Stat.  274.) 

Amendments 

1991— Subsec.  (m)(2).  Pub.  L.  102-54  substituted 
"Secretary"  for  "Administrator". 

1990— Subsec.  (p).  Pub.  L.  101-508  added  subsec.  (p) 
relating  to  elections  by  employees  of  Department  of 
Defense,  Coast  Guard,  or  a  nonappropriated  fund  in- 
strvunentality  of  Department  of  Defense  or  Coast 
Guard. 

Pub.  L.  101-474  added  subsec.  (p)  relating  to  Direc- 
tor of  Administrative  Office  of  United  States  Courts. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-508  applicable  with  re- 
spect to  any  individual  who,  on  or  after  Jan.  1,  1987, 
moves  from  emplojrment  in  nonappropriated  fimd  in- 
strumentality of  Department  of  Defense  or  Coast 
Guard,  that  is  described  in  section  2105(c)  of  this  title, 
to  employment  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c).  or  who  moves  from 
emplojnment  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  to  employment  in 
nonappropriated  fund  instrumentality  of  Department 
or  Coast  Guard,  that  is  described  in  section  2105(c), 
see  section  7202(m)(l)  of  Pub.  L.  101-508,  set  out  as  a 
note  under  section  2105  of  this  title. 
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Treatment  of  Individuals  Electing  To  Remain 
Subject  to  Their  Former  Retirement  System 

For  provisions  relating  to  the  deductions  and  contri 
butions  required  with  respect  to  individuals  electing: 
under  section  8347(p)  or  8461(n)  of  this  title  to  remair. 
covered  under  subchapter  III  of  chapter  83  of  this 
title,  chapter  84  of  this  title,  or  a  retirement  system 
for  employees  described  in  section  2105(c)  of  this  title, 
see  section  7202(n)  of  Pub.  L.  101-508,  set  out  as  a  note 
under  section  2105  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8331,  8334, 
8349.  8423,  8461  of  this  title;  title  25  section  450i. 

§  8348.  Civil  Service  Retirement  and  Disability  Fund 

(a)  There  is  a  Civil  Service  Retirement  and 
Disability  Fund.  The  Fund— 

(1)  is  appropriated  for  the  payment  of— 

iSee  main  edition  for  text  of  (A)"} 

(B)  administrative  expenses  incurred  by 
the  Office  of  Personnel  Management  in 
placing  in  effect  each  annuity  adjustment 
granted  under  section  8340  or  8462  of  this 
title,  in  administering  survivor  annuities 
and  elections  providing  therefor  under  sec- 
tions 8339  and  8341  of  this  title  or  subchap- 
ters II  and  IV  of  chapter  84  of  this  title,  in 
administering  alternative  forms  of  annuities 
under  sections  8343a  and  8420a  (and  related 
provisions  of  law),  and  in  withholding  taxes 
pursuant  to  section  3405  of  title  26;  and 

ISee  main  edition  for  text  of  (2);  (6)  to  (h)! 

(i)(l)  Notwithstanding  any  other  provision  of 
law,  the  Panama  Canal  Commission  shall  be 
liable  for  that  portion  of  any  estimated  in- 
crease in  the  unfimded  liability  of  the  fimd 
which  is  attributable  to  any  benefits  payable 
from  the  Fund  to  or  on  behalf  of  employees 
and  their  survivors  to  the  extent  attributable  to 
the  amendments  made  by  sections  1241  and 
1242,  and  the  provisions  of  sections  1231(b)  and 
1243(a)(1),  of  the  Panama  Canal  Act  of  1979, 
and  the  amendments  made  by  section  3506  of 
the  Panama  Canal  Commission  Authorization 
Act  for  Fiscal  Year  1991. 

ISee  main  edition  for  text  of  (2);  (J)  to  (1)1 

(m)(l)  Notwithstanding  any  other  provision 
of  law,  the  United  States  Postal  Service  shall  be 
liable  for  that  portion  of  any  estimated  in- 
crease in  the  unfunded  liability  of  the  Fund 
which  is  attributable  to  any  benefits  payable 
from  the  Fund  to  former  employees  of  the 
Postal  Service  who  first  become  annuitants  by 
reason  of  separation  from  the  Postal  Service  on 
or  after  July  1,  1971,  or  to  their  survivors,  or  to 
the  survivors  of  individuals  who  die  on  or  after 
July  1,  1971,  while  employed  by  the  Postal 
Service,  when  the  increase  results  from  a  cost- 
of-living  adjustment  imder  section  8340  of  this 
title. 

(2)  The  estimated  increase  in  the  unfimded  li- 
ability referred  to  in  paragraph  (1)  of  this  sub- 
section shall  be  determined  by  the  Office  after 
consultation  with  the  Postal  Service.  The 
Postal  Service  shall  pay  the  amoimt  so  deter- 
mined to  the  Office  in  15  equal  annual  install- 
ments with  interest  computed  at  the  rate  used 


in  the  most  recent  valuation  of  the  Civil  Service 
Retirement  System,  and  with  the  first  payment 
thereof  due  at  the  end  of  the  fiscal  year  in 
which  the  cost-of-living  adjustment  with  re- 
spect to  which  the  payment  relates  becomes  ef- 
fective. 

(3)  In  determining  any  amoimt  for  which  the 
Postal  Service  is  liable  under  this  subsection, 
the  amount  of  the  liability  shall  be  prorated  to 
reflect  only  that  portion  of  total  service  (used 
in  computing  the  benefits  involved)  which  is  at- 
tributable to  civilian  service  performed  after 
June  30, 1971,  as  estimated  by  the  Office. 

(As  amended  Pub.  L.  101-239,  title  IV,  §  4002(a), 
Dec.  19,  1989,  103  Stat.  2133;  Pub.  L.  101-508, 
title  VII,  §§  7001(a)(3),  7101(a),  Nov.  5, 1990,  104 
Stat.  1388-328,  1388-331;  Pub.  L.  101-510,  div.  C, 
title  XXXV,  §  3506(c),  Nov.  5,  1990,  104  Stat. 
1847.) 

References  in  Text 

Section  3506  of  the  Panama  Canal  Commission  Au- 
thorization Act  for  Fiscal  Year  1991  [Pub.  L.  101-510, 
div.  C,  title  XXXV],  referred  to  in  subsec.  (i)(l), 
amended  sections  8336,  8339,  and  8348  of  this  title. 

A^^ENDMENTS 

1990— Subsec.  (a)(1)(B).  Pub.  L.  101-508,  §  7001(a)(3), 
inserted  "in  administering  alternative  forms  of  annu- 
ities imder  sections  8343a  and  8420a  (and  related  pro- 
visions of  law),"  before  "and  in  withholding". 

Subsec.  (i)(l).  Pub.  L.  101-510  substituted  "1979.  and 
the  amendments  made  by  section  3506  of  the  Panama 
Canal  Commission  Authorization  Act  for  Fiscal  Year 
1991"  for  "1979". 

Subsec.  (m)(l).  Pub.  L.  101-508,  §  7101(a),  substitut- 
ed "July  1,  1971"  for  "October  1,  1986"  in  two  places. 

1989— Subsec.  (m).  Pub.  L.  101-239  added  subsec. 
(m). 

Effective  Date  of  1990  Amendment 

Section  7101(d)  of  Pub.  L.  101-508  provided  that: 
"This  section  and  the  amendments  made  by  this  sec- 
tion [amending  this  section,  enacting  provisions  set 
out  as  a  note  imder  this  section,  and  repealing  provi- 
sions set  out  as  notes  imder  this  section]  shall  take 
effect  on  October  1, 1990." 

Effective  Date  of  1989  Abiendment 

Section  4002(b)(1)  of  Pub.  L.  101-239,  which  provid- 
ed that  section  4002  of  Pub.  L.  101-239  (amending  this 
section  and  enacting  provisions  set  out  as  notes  under 
this  section)  be  effective  as  of  Oct.  1,  1986,  was  re- 
pealed by  Pub.  L.  101-508,  title  VII,  §  7101(b).  Nov.  5, 
1990,  104  Stat.  1388-331. 

Pre-1991  Cost-of-Living  Adjustbients 

Section  7101(c)  of  Pub.  L.  101-508  provided  that: 
"(1)  For  the  purpose  of  this  subsection— 

"(A)  the  term  *pre-1991  COLA'  means  a  cost-of- 
living  adjustment  which  took  effect  in  any  of  the 
fiscal  years  specified  in  subparagraphs  (A)-(N)  of 
paragraph  (3); 

"(B)  the  term  'post-1990  fiscal  year'  means  a  fiscal 
year  after  fiscal  year  1990;  and 

"(C)  the  term  *pre-1991  fiscal  year'  means  a  fiscal 
year  before  fiscal  year  1991. 

"(2)  Notwithstanding  any  other  provision  of  law,  an 
installment  (equal  to  an  amount  determined  by  refer- 
ence to  paragraph  (3))  shall  be  payable  by  the  United 
States  Postal  Service  in  a  post-1990  fiscal  year,  with 
respect  to  a  pre-1991  COLA,  if  such  fiscal  year  occurs 
within  the  15-fiscal-year  period  which  begins  with  the 
first  fiscal  year  in  which  that  COLA  took  effect,  sub- 
ject to  section  7104  [sic]. 
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"(3)  Notwithstanding  any  provision  of  section 
8348(m)  of  title  5,  United  States  Code,  or  any  determi- 
nation thereunder  (including  any  made  under  such 
provision,  as  in  effect  before  October  1,  1990),  the  esti- 
mated increase  in  the  unfunded  liability  referred  to  in 
paragraph  (1)  of  such  section  8348(m)  shall  be  pay- 
able, in  accordance  with  this  subsection,  based  on 
annual  installments  equal  to— 

"(A)  $6,500,000  each,  with  respect  to  the  cost-of- 
living  adjustment  which  took  effect  in  fiscal  year 
1977; 

"(B)  $7,000,000  each,  with  respect  to  the  cost-of- 
living  adjustment  which  took  effect  in  fiscal  year 
1978; 

"(C)  $10,400,000  each,  with  respect  to  the  cost-of- 
living  adjustment  which  took  effect  in  fiscal  year 
1979; 

"(D)  $20,500,000  each,  with  respect  to  the  cost-of- 
living  adjustment  which  took  effect  in  fiscal  year 
1980; 

"(E)  $26,100,000  each,  with  respect  to  the  cost-of- 
living  adjustment  which  took  effect  in  fiscal  year 
1981; 

"(P)  $28,100,000  each,  with  respect  to  the  cost-of- 
living  adjustment  which  took  effect  in  fiscal  year 
1982; 

"(G)  $30,600,000  each,  with  respect  to  the  cost-of- 
living  adjustment  which  took  effect  in  fiscal  year 
1983; 

"(H)  $5,700,000  each,  with  respect  to  the  cost-of- 
living  adjustment  which  took  effect  in  fiscal  year 
1984; 

"(I)  $19,400,000  each,  with  respect  to  the  cost-of- 
living  adjustment  which  took  effect  in  fiscal  year 
1985; 

"(J)  $7,400,000  each,  with  respect  to  the  cost-of- 
living  adjustment  which  took  effect  in  fiscal  year 
1986; 

"(K)  $8,500,000  each,  with  respect  to  the  cost-of- 
living  adjustment  which  took  effect  in  fiscal  year 
1987; 

"(L)  $36,800,000  each,  with  respect  to  the  cost-of- 
living  adjustment  which  took  effect  in  fiscal  year 
1988; 

"(M)  $51,600,000  each,  with  respect  to  the  cost-of- 
living  adjustment  which  took  effect  in  fiscal  year 
1989;  and 

"(N)  $63,500,000  each,  with  respect  to  the  cost-of- 
living  adjustment  which  took  effect  in  fiscal  year 
1990. 

"(4)  Any  installment  payable  under  this  subsection 
shall  be  paid  by  the  Postal  Service  at  the  same  time  as 
when  it  pays  any  installments  due  in  that  same  fiscal 
year  under  section  8348(m)  of  title  5,  United  States 
Code. 

"(5)  An  installment  payable  under  this  subsection  in 
a  fiscal  year,  with  respect  to  a  pre-1991  COLA,  shall  be 
in  lieu  of  any  other  installment  for  which  the  Postal 
Service  might  otherwise  be  liable  in  such  fiscal  year, 
with  respect  to  such  COLA,  under  section  8348(m)  of 
title  5,  United  States  Code." 

Payments  Relating  to  Amounts  Which  Would 
Have  Been  Due  Before  Fiscal  Year  1987 

Section  7103  of  Pub.  L.  101-508  provided  that: 

"(a)  Definition.— For  the  purpose  of  this  section, 
the  term  'pre- 1987  fiscal  year'  means  a  fiscal  year 
before  fiscal  year  1987. 

"(b)  For  Past  Retirement  COLAs.— As  pajnnent  for 
any  amounts  which  would  have  been  due  in  any  pre- 
1987  fiscal  year  under  the  provisions  of  section 
8348(m)  of  title  5,  United  States  Code  (as  amended  by 
section  7101)  if  such  provisions  had  been  in  effect  as 
of  July  1,  1971,  the  United  States  Postal  Service  shall 
pay  into  the  Civil  Service  Retirement  and  Disability 
Fund— 

"(1)  $216,000,000,  not  later  than  September  30. 

1991; 
"(2)  $266,000,000,  not  later  than  September  30, 

1992; 


"(3)  $316,000,000,  not  later  than  September  30. 
1993; 

"(4)  $416,000,000,  not  later  than  September  30, 
1994;  and 

"(5)  $471,000,000,  not  later  than  September  30, 
1995. 

"(c)  For  Past  Health  Benefits.— As  payment  for 
any  amounts  which  would,  for  any  period  ending 
before  the  start  of  fiscal  year  1987,  have  been  payable 
under  the  provisions  of  section  8906(g)(2)  of  title  5, 
United  States  Code  (as  amended  by  section  7102)  if 
such  provisions  had  been  in  effect  as  of  July  1,  1971, 
the  United  States  Postal  Service  shall  pay  into  the 
Employees  Health  Benefits  Fund— 

"(1)   $56,000,000,   not   later   than   September   30, 
1991; 

"(2)   $47,000,000,   not   later   than   September   30, 
1992; 

"(3)   $62,000,000,   not   later   than   September   30, 
1993; 

"(4)   $56,000,000,   not   later   than   September   30, 
1994;  and 

"(5)  $234,000,000,  not  later  than  September  30, 
1995." 

Certain  Postal  Service  Annuitants;  Size  of 
Annual  Installments  To  Fund  Previous  Years' 
COLAs 

Section  4002(b)(2)  of  Pub.  L.  101-239,  which  provid- 
ed that  notwithstanding  any  provision  of  section 
8348(m)  of  this  title  the  estimated  increase  in  the  un- 
funded liability  referred  to  in  section  8348(m)(l)  was 
to  be  payable  based  on  annual  installments  equal  to 
specified  amounts  for  fiscal  years  1987  to  1989,  was  re- 
pealed by  Pub.  L.  101-508,  title  VII,  §  7101(b),  Nov.  5, 
1990,  104  Stat.  1388-331. 

Certain  Postal  Service  Annuitants;  Additional 
Amount  Payable 

Section  4002(b)(3)  of  Pub.  L.  101-239,  which  provid- 
ed that  first  payment  made  under  provisions  of  section 
8348(m)  of  this  title  was  to  include,  in  addition  to  the 
amount  which  would  otherwise  have  been  payable  at 
that  time,  an  amount  equal  to  the  sum  of  any  amounts 
which  would  have  been  due  under  those  provisions  in 
any  prior  year  if  this  section  had  been  enacted  before 
Oct.  1,  1986,  and  which  provided  the  method  of  com- 
putation, was  repealed  by  Pub.  L.  101-508,  title  VII, 
§  7101(b),  Nov.  5,  1990,  104  Stat.  1388-331. 

§  8351.  Participation  in  the  Thrift  Savings  Plan 

ISee  main  edition  for  text  o/(a)] 

(b)  iSee  main  edition  for  text  ofiDto  (6)1 

(7)  ISee  main  edition  for  text  of  (A)  to  (C)] 
(D)  Except  with  respect  to  the  making  of 

loans  under  section  8433(i),  none  of  the  provi- 
sions of  this  paragraph  requiring  notification  to 
a  spouse  or  former  spouse  of  an  employee. 
Member,  former  employee,  or  former  Member 
shall  apply  in  any  case  in  which  the  nonforfeit- 
able account  balance  of  the  employee,  Member, 
former  employee,  or  former  Member  is  $3,500 
or  less. 

(8)  Notwithstanding  paragraph  (6),  if  an  em- 
ployee or  Member  who  elects  to  make  contribu- 
tions to  the  Thrift  Savings  Fund  imder  subsec- 
tion (a)  separates  from  Government  employ- 
ment before  becoming  entitled  to  a  deferred  or 
immediate  annuity  under  this  subchapter,  and 
such  employee's  or  Member's  nonforfeitable  ac- 
count balance  is  $3,500  or  less,  the  Executive 
Director  shall  pay  the  nonforfeitable  account 
balance  to  the  participant  in  a  single  payment 
imless  the  employee  or  Member  elects,  at  such 
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time  and  otherwise  in  such  manner  as  the  Exec- 
utive Director  prescribes,  to  have  the  nonfor- 
feitable account  balance  transferred  to  an  eligi- 
ble retirement  plan  as  provided  in  section 
8433(e). 

(9)  Notwithstanding  paragraphs  (4)  and  (5),  if 
an  employee  or  Member  separates  from  Gov- 
ernment employment  under  circumstances 
making  such  employee  or  Member  eligible  to 
make  an  election  imder  subsection  (b)  or  (c)  of 
section  8433,  and  such  employee's  or  Member's 
nonforfeitable  account  balance  is  $3,500  or  less, 
the  Executive  Director  shall  pay  the  nonforfeit- 
able account  balance  to  the  participant  in  a 
single  payment  unless  the  employee  or  Member 
elects,  at  such  time  and  otherwise  in  such 
manner  as  the  Executive  Director  prescribes, 
one  of  the  options  available  under  such  subsec- 
tion (b)  or  (c),  as  applicable. 

(10)  For  the  purpose  of  this  section,  the  term 
"nonforfeitable  accoimt  balance"  has  the  same 
meaning  as  under  section  8401(32). 

iSee  main  edition  for  text  of(c)1 

(d)  A  foreign  national  employee  of  the  Cen- 
tral Intelligence  Agency  whose  services  are  per- 
formed outside  the  United  States  shall  be  ineli- 
gible to  make  an  election  under  this  section. 

(e)  The  Executive  Director  of  the  Federal  Re- 
tirement Thrift  Investment  Board  may  pre- 
scribe regulations  to  carry  out  this  section. 

(As  amended  Pub.  L.  101-335,  §§  3(b)(1),  6(b)(1), 
July  17,  1990,  104  Stat.  320,  323;  Pub.  L. 
102-183,  title  III,  §  308(a),  Dec.  4,  1991,  105  Stat. 
1265.) 

AMENDBoarrs 

1991— Subsecs.  (d).  (e).  Pub.  L.  102-183  added  subsec. 
(d)  and  redesignated  former  subsec.  (d)  as  (e). 

1990— Subsec.  (b)(7)(D).  Pub.  L.  101-335, 
§  6(b)(1)(B),  added  subpar.  (D). 

Subsec.  (b)(8).  Pub.  L.  101-335.  §  6(b)(1)(A),  added 
par.  (8). 

Pub.  L.  101-335,  13(b)(1),  struck  out  par.  (8)  which 
read  as  follows:  "Sums  contributed  under  this  section 
and  earnings  attributable  to  such  sums  may  be  invest- 
ed and  reinvested  only  in  the  Government  Securities 
Investment  Fund  established  under  section 
8438(b)(1)(A)  of  this  title." 

Subsec.  (b)(9),  (10).  Pub.  L.  101-335.  §  6(b)(1)(A). 
added  pars.  (9)  and  (10). 

Effective  Date  of  1991  Amendment 

Section  308(b)  of  Pub.  L.  102-183  provided  that: 
"(1)    The    amendment    made    by    subsection    (a) 
[amending  this  section]  shall  take  effect  as  of  January 
1, 1987. 

"(2)  Any  refund  which  becomes  payable  as  a  result 
of  the  effective  date  specified  in  paragraph  (1)  shall, 
to  the  extent  that  that  refund  involves  an  individual's 
contributions  to  the  Thrift  Savings  Fund  (established 
under  section  8437  of  title  5.  United  States  Code),  be 
adjusted  to  reflect  any  earnings  attributable  thereto." 

Effective  Date  of  1990  Amendment 

Section  3(c)  of  Pub.  L.  101-335  provided  that:  "Sub- 
sections (a)  and  (b),  and  the  amendments  made  by 
such  subsections  [amending  this  section  and  sections 
8438.  8440a,  and  8440b  of  this  title  and  enacting  provi- 
sions set  out  as  a  note  imder  section  8438  of  this  title], 
shall  be  effective  as  of  the  second  election  period  de- 
scribed in  section  8432(b)  of  title  5.  United  States 
Code,  beginning  after  the  date  of  enactment  of  this 
Act  [July  17.  1990],  or  as  of  such  earlier  date  as  the 
Executive  Director  may  by  regulation  prescribe." 


Section  6(c)  of  Pub.  L.  101-335  provided  that:  "This 
section,  and  the  amendments  made  by  this  section 
[amending  this  section  and  sections  8401.  8433.  8435, 
8440a,  and  8440b  of  this  title  and  enacting  provisions 
set  out  as  a  note  under  section  8433  of  this  title],  shall 
be  effective  as  of  the  second  election  period  described 
in  section  8432(b)  of  title  5.  United  States  Code,  begin- 
ning after  the  date  of  enactment  of  this  Act  [July  17, 
1990]  (or  as  of  such  earlier  date  as  the  Executive  Di- 
rector may  by  regulation  prescribe),  and  shall  apply 
with  respect  to  separations  occurring  before,  on.  or 
after  that  effective  date." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8432.  8439, 
8440.  8440a.  8440d  of  this  title;  title  10  section  945; 
title  22  section  4069. 

CHAPTER  84— FEDERAL  EMPLOYEES' 
RETIREMENT  SYSTEM 

SUBCHAPTER  III-THRIPT  SAVINGS  PLAN 

Sec. 

8432a.      Payment  of  lost  earnings. 
8440b.      Banla-uptcy  judges  and  magistrates. 
8440c.       Claims  Court  judges. 

8440d.      Judges  of  the  United  States  Court  of  Veter- 
ans Appeals. 

Amendments 

1991— Pub.  L.  102-198.  §  7(c)(2).  Dec.  9.  1991.  105 
Stat.  1625.  redesignated  item  8440b  "Claims  Court 
judges"  as  item  8440c. 

Pub.  L.  102-198.  §  7(c)(4)(B).  Dec.  9,  1991,  105  Stat. 
1625,  which  directed  the  amendment  of  the  table  of 
sections  for  subchapter  III  of  this  chapter  by  redesig- 
nating item  8440c  "Judges  of  the  United  States  Court 
of  Veterans  Appeals'*  as  item  8440d,  was  executed  by 
amending  the  table  of  sections  for  this  chapter  to  re- 
flect the  probable  intent  of  Congress. 

Pub.  L.  102-82,  §  5(a)(2).  Aug.  6.  1991.  105  Stat.  376, 
added  item  8440c  "Judges  of  the  United  States  Court 
of  Veterans  Appeals". 

1990— Pub.  L.  101-650,  title  III,  |  306(d)(2),  Dec.  1. 
1990.  104  Stat.  5111,  which  directed  the  amendment  of 
the  table  of  sections  for  this  chapter  by  adding  at  the 
end  thereof  item  8440b  "Claims  Court  judges",  was  ex- 
ecuted by  adding  that  item  after  the  first  item  8440b. 

Pub.  L.  101-335,  §§  2(a)(2),  9(b),  July  17.  1990,  104 
Stat.  320,  326,  added  item  8432a  and  redesignated  item 
8440a  "Bankruptcy  judges  and  magistrates"  as  item 
8440b. 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  2105,  5304, 
5724,  6303,  8116,  8342,  8344,  8347,  8348,  8350,  8351, 
8440a,  8440d,  8901  of  this  title;  title  10  section  942; 
title  12  section  1441a;  title  20  section  4416;  title  22  sec- 
tions 4067,  4069,  4071,  4071c,  4071d,  4071h;  title  25  sec- 
tion 450i;  title  26  sections  3121,  6103;  title  28  sections 
155,  178,  375,  376,  377,  611,  627,  636.  797;  title  31  sec- 
tion 772;  title  38  sections  7297.  7438.  7453.  7458;  title  39 
section  1005;  title  42  sections  402.  410,  10704;  title  49 
App.  section  2457;  title  50  section  403s. 

SUBCHAPTER  I— GENERAL  PROVISIONS 
§  8401.  Definitions 
For  the  purpose  of  this  chapter— 

iSee  main  edition  for  text  of(l)toilO)l 

(11)  the  term  "employee"  means— 

(A)  an  individual  referred  to  in  subpara- 
graph (A),  (E),  (P),  (H),  (I),  (J),  or  (K)  of 
section  8331(1)  of  this  title; 
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(B)  a  Congressional  employee  as  defined 
in  section  2107  of  this  title,  including  a  tem- 
porary Congressional  employee  and  an  em- 
ployee of  the  Congressional  Budget  Office; 
and 

(C)  an  employee  described  in  section 
2105(c)  who  has  made  an  election  under  sec- 
tion 8461(n)(l)  to  remain  covered  under  this 
chapter; 

whose  civilian  service  after  December  31, 
1983,  is  employment  for  the  purposes  of  title 
II  of  the  Social  Security  Act  and  chapter  21 
of  the  Internal  Revenue  Code  of  1986,  except 
that  such  term  does  not  include— 

(i)  any  individual  referred  to  in— 
(I)  clause  (i),  (vi),  or  (ix)  of  paragraph 

(1)  of  section  8331; 

ISee  main  edition  for  text  of  (ID  and  illDI 

(ii)  any  individual  excluded  under  section 
8402(c)  of  this  title; 

(iii)  a  member  of  the  Foreign  Service  de- 
scribed in  section  103(6)  of  the  Foreign 
Service  Act  of  1980;  or 

(iv)  an  employee  who  has  made  an  elec- 
tion under  section  8461(n)(2)  to  remain  cov- 
ered by  a  retirement  system  established  for 
employees  described  in  section  2105(c); 

ISee  main  edition  for  text  of  (12)  to  (14)1 

(15)  the  term  "Government"  means  the 
Federal  Government,  Gallaudet  College,  and, 
in  the  case  of  an  employee  described  in  para- 
graph (11)(C),  a  nonappropriated  fund  instru 
mentality  of  the  Department  of  Defense  or 
the  Coast  Guard  described  in  section  2105(c); 

ISee  main  edition  for  text  of  (16)  to  (29)1 

(30)  the  term  "military  reserve  technician" 
means  a  member  of  one  of  the  reserve  compo- 
nents of  the  armed  forces  specified  in  section 
261(a)  of  title  10  who— 

ISee  main  edition  for  text  of(A)l 

(B)  as  a  condition  of  employment  in  such 
position,  is  required  to  be  a  member  of  one; 
of  such  reserve  components  serving  in  si 
specified  military  grade; 

(31)  the  term  "military  service"  means  hon- 
orable active  service— 

ISee  main  edition  for  text  of  (A)  to  (C)] 

but  does  not  include  service  in  the  National 
Guard  except  when  ordered  to  active  duty  in 
the  service  of  the  United  States;  and 

(32)  the  term  "nonforfeitable  accoimt  bal- 
ance" means  any  amounts  in  an  account,  es- 
tablished and  maintained  under  subchaptei- 
III,  which  are  nonforfeitable  (as  determined 
under  section  8432(g)). 

(As  amended  Pub.  L.  101-335,  §  6(a)(1),  July  17, 
1990,  104  Stat.  322;  Pub.  L.  101-474,  §  5(o),  Oct. 
30,  1990,  104  Stat.  1100;  Pub.  L.  101-508,  title 
VII,  §7202(k)(l),  Nov.  5.  1990,  104  Stat. 
1388-338.) 

Abiendments 

1990— Far.         (11)(C).         Pub.         L.  101-508, 

§  7202(k)(l)(A)(i)-(ili),  added  subpar.  (C). 


Par.  (ll)(i)(I).  Pub.  L.  101-474  struck  out  "(v)."  after 
"(i),". 

Par.  (ll)(iv).  Pub.  L.  101-508,  §  7202(k)(l)(A)(iv)-(vi), 
added  cl.  (iv). 

Par.  (15).  Pub.  L.  101-508.  §  7202(k)(l)(B),  substitut- 
ed ",  Gallaudet  College,  and,  in  the  case  of  an  employ- 
ee described  in  paragraph  (11)(C),  a  nonappropriated 
fund  instrumentality  of  the  Department  of  Defense  or 
the  Coast  Guard  described  in  section  2105(c);"  for 
"and  GaUaudet  College;". 

Par.  (32).  Pub.  L.  101-335  added  par.  (32). 

Effective  Date  of  1990  Amendb«ents 

Amendment  by  Pub.  L.  101-508  applicable  with  re- 
spect to  any  individual  who,  on  or  after  Jan.  1,  1987, 
moves  from  employment  in  nonappropriated  fund  in- 
strumentality of  Department  of  Defense  or  Coast 
Guard,  that  is  described  in  section  2105(c)  of  this  title, 
to  employment  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  or  who  moves  from 
employment  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  to  employment  in 
nonappropriated  fund  instrumentality  of  Department 
or  Coast  Guard,  that  is  described  in  section  2105(c), 
see  section  7202(m)(l)  of  Pub.  L.  101-508,  set  out  as  a 
note  under  section  2105  of  this  title. 

Amendment  by  Pub.  L.  101-335  effective  as  of 
second  election  period  described  in  section  8432(b)  of 
this  title  beginning  after  July  17,  1990,  or  such  earlier 
date  as  Executive  Director  may  by  regulation  pre- 
scribe, and  applicable  with  respect  to  separations  oc- 
curring before,  on,  or  after  that  effective  date,  see  sec- 
tion 6(c)  of  Pub.  L.  101-335,  set  out  as  a  note  under 
section  8351  of  this  title. 

Short  Title  of  1990  Amendment 

Section  1  of  Pub.  L.  101-335  provided  that:  "This  Act 
[enacting  section  8432a  of  this  title,  amending  this  sec- 
tion and  sections  3392,  8351,  8433  to  8435,  8438,  8440a, 
8440b,  and  8477  of  this  title,  renumbering  former  sec- 
tion 8440a  of  this  title  as  section  8440b,  enacting  provi- 
sions set  out  as  notes  under  sections  3392,  8351.  8432a, 
8433,  8434,  and  8438  of  this  title,  and  amending  provi- 
sions set  out  as  a  note  under  section  8477  of  this  title] 
may  be  cited  as  the  'Thrift  Savings  Plan  Technical 
Amendments  Act  of  1990'." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3307,  4521, 
5542.  5547,  8331,  8351.  8411,  8414,  8431,  8477,  8704  of 
this  title;  title  10  section  2467;  title  22  section  4046; 
title  38  sections  7296,  7426,  7438. 

§  8402.  Federal  Employees*  Retirement  System;  exclu- 
sions 

ISee  main  edition  for  text  of  (a)  and  (6)1 

(c)  iSee  main  edition  for  text  of(l)to  (6)1 
(7)  The  Director  of  the  Administrative  Office 
of  the  United  States  Courts  may  exclude  from 
the  operation  of  this  chapter  an  employee  of 
the  Administrative  Office  of  the  United  States 
Courts,  the  Federal  Judicial  Center,  or  a  court 
named  by  section  610  of  title  28,  whose  employ- 
ment is  temporary  or  of  imcertain  duration. 

ISee  main  edition  for  text  of(d)  and  (e)l 

(f )  A  judge  who  is  covered  by  section  7296  of 
title  38  shall  be  excluded  from  the  operation  of 
this  chapter  if  the  judge  notifies  the  Director 
of  the  Office  of  Personnel  Management  of  an 
election  of  a  retirement  annuity  imder  that  sec- 
tion. Upon  such  election,  the  judge  shall  be  en- 
titled to  a  lump-sum  credit  under  section  8424 
of  this  title. 
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(g)  A  judge  of  the  United  States  Claims  Court 
who  is  covered  by  section  178  of  title  28  shall  be 
excluded  from  the  operation  of  this  chapter, 
other  than  subchapters  III  and  VII  of  such 
chapter,  if  the  judge  notifies  the  Director  of 
the  Administrative  Office  of  the  United  States 
Courts  of  an  election  of  a  retirement  annuity 
under  those  provisions.  Upon  such  election,  the 
judge  shall  be  entitled  to  a  lump-sum  credit 
under  section  8424  of  this  title. 

(As  amended  Pub.  L.  101-94,  title  I,  §  102(b), 
Aug.  16.  1989,  103  Stat.  626;  Pub.  L.  101-474, 
§5(p).  Oct.  30,  1990,  104  Stat.  1100;  Pub.  L. 
101-650,  title  III,  §  306(e)(3),  Dec.  1,  1990,  104 
Stat.  5112;  Pub.  L.  102-40,  title  IV,  §  402(d)(2), 
May  7,  1991,  105  Stat.  239;  Pub.  L.  102-198, 
§  7(d),  Dec.  9,  1991,  105  Stat.  1625.) 

Amendments 

1991— Subsec.  (f ).  Pub.  L.  102-40  substituted  "section 
7296  of  title  38"  for  "section  4096  of  title  38". 

Subsec.  (g).  Pub.  L.  102-198  inserted  a  comma  after 
"such  chapter". 

1990— Subsec.  (c)(7).  Pub.  L.  101-474  added  par.  (7). 

Subsec.  (g).  Pub.  L.  101-650  added  subsec.  (g). 

1989— Subsec.  (f ).  Pub.  L.  101-94  added  subsec.  (f ). 

Change  of  Name 

Reference  to  United  States  magistrate  or  to  magis- 
trate deemed  to  refer  to  United  States  magistrate 
judge  pursuant  to  section  321  of  Pub.  L.  101-650,  set 
out  as  a  note  under  section  631  of  Title  28,  Judiciary 
and  Judicial  Procedure. 

Effective  Date  of  1990  Amendbcent 

Amendment  by  Pub.  L.  101-650  applicable  to  judges 
of,  and  senior  judges  in  active  service  with,  the  United 
States  Claims  Court  on  or  after  Dec.  1,  1990,  see  sec- 
tion 306(f)  of  Pub.  L.  101-650,  set  out  as  a  note  under 
section  8331  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8334,  8347, 
8349,  8401  of  this  title. 

SUBCHAPTER  II— BASIC  ANNUITY 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  8348,  8401, 
8433,  8435,  8455.  8461,  8464,  8464a,  8466,  8470  of  this 
title;  title  10  sections  942,  945;  title  22  section  407  Ij; 
title  38  section  7426;  title  39  section  1005. 

§  8411.  Creditable  service 

ISee  main  edition  for  text  ofia)  and  ( b)] 

(c)  iSee  main  edition  for  text  ofiDl 
(2)  If  an  employee  or  Member  is  awarded  re- 
tired pay  based  on  any  period  of  military  serv- 
ice, the  service  of  the  employee  or  Memb(jr  may 
not  include  credit  for  such  period  of  military 
service  unless  the  retired  pay  is  awarded— 

(A)  based  on  a  service-connected  disatdlity— 

ISee  main  edition  for  text  of(i)l 

(ii)  caused  by  an  instrumentality  of  war 
and  incurred  in  line  of  duty  during  a  period 
of  war  as  defined  by  section  1101  of  title  38; 
or 

ISee  main  edition  for  text  ofiB),  (3)  and  i4);  id) 
toif)l 

(g)  Any  employee  who— 


(1)  served  in  a  position  in  which  the  em- 
ployee was  excluded  from  coverage  under  this 
subchapter  because  the  employee  was  covered 
under  a  retirement  system  established  under 
section  10  of  the  Federal  Reserve  Act;  and 

(2)  transferred  without  a  break  in  service  to 
a  position  to  which  the  employee  was  ap- 
pointed by  the  President,  with  the  advice  and 
consent  of  the  Senate,  and  in  which  position 
the  employee  is  subject  to  this  subchapter, 

shall  be  treated  for  all  purposes  of  this  sub- 
chapter as  if  any  service  that  would  have  been 
creditable  under  the  retirement  system  estab- 
lished under  section  10  of  the  Federal  Reserve 
Act  was  service  performed  while  subject  to  this 
subchapter  if  any  employee  and  employer  de- 
ductions, contributions  or  rights  with  respect  to 
the  employee's  service  are  transferred  from 
such  retirement  system  to  the  Fund. 

(As  amended  Pub.  L.  102-83,  §  5(c)(2),  Aug.  6, 
1991,  105  Stat.  406;  Pub.  L.  102-242,  title  IV, 
§  466(b),  Dec.  19, 1991,  105  Stat.  2385.) 

References  in  Text 

Section  10  of  the  Federal  Reserve  Act,  referred  to  in 
subsec.  (g),  is  section  10  of  act  Dec.  23,  1913,  ch.  6,  38 
Stat.  260,  as  amended.  For  classification  of  section  10 
to  the  Code,  see  Codification  note  set  out  under  sec- 
tion 241  of  Title  12,  Banks  and  Banking,  and  Tables. 

Amendbcents 

1991— Subsec.  (c)(2)(A)(ii).  Pub.  L.  102-83  substitut- 
ed "section  1101  of  title  38"  for  "section  301  of  title 
38". 

Subsec.  (g).  Pub.  L.  102-242  added  subsec.  (g). 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-242  applicable  with  re- 
spect to  any  individual  who  transfers  to  a  position  in 
which  he  or  she  is  subject  to  subchapter  III  of  chapter 
83  of  this  title  or  chapter  84  of  this  title,  on  or  after 
Oct.  1,  1991,  see  section  466(c)  of  Pub.  L.  102-242,  set 
out  as  a  note  imder  section  8332  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6303,  8401, 
8410,  8432,  8442,  8443,  8451  of  this  title;  title  2  section 
121b;  title  38  section  7426;  title  50  section  403s. 

§  8412.  Immediate  retirement 

{.See  main  edition  for  text  of  (a)  to  (c)] 

(d)  An  employee  who  is  separated  from  the 
service,  except  by  removal  for  cause  on  charges 
of  misconduct  or  delinquency— 

(1)  after  completing  25  years  of  service  as  a 
law  enforcement  officer,  member  of  the  Cap- 
itol Police,  or  firefighter,  or  any  combination 
of  such  service  totaling  at  least  25  years,  or 

(2)  after  becoming  50  years  of  age  and  com- 
pleting 20  years  of  service  as  a  law  enforce- 
ment officer,  member  of  the  Capitol  Police,  or 
firefighter,  or  any  combination  of  such  serv- 
ice totaling  at  least  20  years, 

is  entitled  to  an  annuity. 

iSee  main  edition  for  text  ofie)  to  ih)l 

(As  amended  Pub.  L.  101-428,  §  3(a),  Oct.  15, 
1990,  104  Stat.  929.) 
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Amendhents 

1990-Subsec.  (d)(1).  (2).  Pub.  L.  101-428  substituted 
"officer,  member  of  the  Capitol  Police/'  for  "officer". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8413,  8414, 

8415,  8420,  8421,  8421a,  8425,  8434,  8435,  8442,  8452, 

8462,  8464,  8901  of  this  title;  title  22  sections  4046. 
4052.  4071d. 

§  8414.  Early  retirement 

(a)(1)  A  member  of  the  Senior  Executive 
Service  who  is  removed  from  the  Senior  Execu- 
tive Service  for  failure  to  be  recertified  as  a 
senior  executive  imder  section  3393a  or  for  less 
than  fully  successful  executive  performance  (as 
determined  under  subchapter  II  of  chapter  43 
of  this  title)  after  completing  25  years  of  serv- 
ice, or  after  becoming  50  years  of  age  and  com- 
pleting 20  years  of  service,  is  entitled  to  an  an- 
nuity. 

(2)  A  member  of  the  Defense  Intelligence 
Senior  Executive  Service  or  the  Senior  Crypto- 
logic  Executive  Service  who  is  removed  from 
such  service  for  failure  to  be  recertified  us  a 
senior  executive  or  for  less  than  fully  successful 
executive  performance  after  completing  25 
years  of  service,  or  after  becoming  50  years  of 
age  and  completing  20  years  of  service,  is  enti- 
tled to  an  annuity. 

(3)  A  member  of  the  Federal  Bureau  of  Inves- 
tigation and  Drug  Enforcement  Administration 
Senior  Executive  Service  who  is  removed  from 
such  service  for  failure  to  be  recertified  as  a 
senior  executive  or  for  less  than  fully  successful 
executive  performance  after  completing  25 
years  of  service  or  after  becoming  50  years  of 
age  and  completing  20  years  of  service  is  enti- 
tled to  an  annuity. 

ISee  main  edition  for  text  ofib)  and  (c)] 

(As     amended     Pub.     L.     101-194,     title     V, 
§  506(b)(9),  Nov.  30,  1989,  103  Stat.  1759.) 

Amendments 

1989— Subsec.  (a)(1).  Pub.  L.  101-194,  §  506(b)(9)(A), 
substituted  "for  failure  to  be  recertified  as  a  senior  ex- 
ecutive imder  section  3393a  or  for"  for  "for". 

Subsec.  (a)(2).  (3).  Pub.  L.  101-194.  §  506(b)(9)(B), 
(C),  substituted  "for  failure  to  be  recertified  a;s  a 
senior  executive  or  for"  for  "for". 

Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.  101-194  effective  Jan.  1, 
1991.  see  section  506(d)  of  Pub.  L.  101-194.  set  out  as  a 
note  under  section  3151  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8420.  8421, 
8421a.  8435.  8456.  8462.  8464.  8901  of  this  title;  title  12 
section  1441a. 

§  8415.  Computation  of  basic  annuity 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8419.  8420. 
8420a.  8421.  8434.  8442.  8452.  8468  of  this  title;  title  22 
sections  4046.  4071d;  title  38  section  7426. 

§  8420a.  Alternative  forms  of  annuities 

iSee  main  edition  for  text  ofia)  to  (c)] 

(f)(1)  Notwithstanding  any  other  provision  of 
this  section,  and  except  as  provided  in  para- 


graph (2),  an  alternative  form  of  annuity  under 
this  section  may  not  be  elected  if  the  com- 
mencement date  of  the  annuity  would  be  later 
than  December  1, 1990. 

(2)  Nothing  in  this  subsection  shall  prevent 
an  election  from  being  made  by  any  individ- 
ual— 

(A)  who  is  separated  from  Government 
service  involimtarily  (other  than  for  cause  on 
charges  of  misconduct  or  delinquency),  ex- 
cluding— 

(i)  any  Senator  or  Representative  in,  or 
Delegate  or  Resident  Commissioner  to,  the 
Congress; 

(ii)  the  Vice  President; 

(iii)  any  individual  holding  a  position 
placed  in  the  Executive  Schedule  under  sec- 
tions 5312  through  5317; 

(iv)  any  individual  appointed  to  a  position 
by  the  President  (or  his  designee)  or  the 
Vice  President  under  section  105(a)(1), 
106(a)(1),  or  107(a)(1)  or  (b)(1)  of  title  3,  if 
the  maximum  rate  of  basic  pay  for  such  po- 
sition is  at  or  above  the  rate  for  level  V  of 
the  Executive  Schedule; 

(V)  any  noncareer  appointee  in  the  Senior 
Executive  Service  or  noncareer  member  of 
the  Senior  Foreign  Service;  and 

(vi)  any  individual  holding  a  position 
which  is  excepted  from  the  competitive 
service  because  of  its  confidential,  policy-de- 
termining, policy-making,  or  policy-advocat- 
ing character;  or 

(B)  as  to  whom  the  application  of  para- 
graph (1)  would  be  against  equity  and  good 
conscience,  due  to  a  life-threatening  affliction 
or  other  critical  medical  condition  affecting 
such  individual. 

(3)  This  subsection  shall  cease  to  be  effective 
as  of  October  1, 1995. 

(As  amended  Pub.  L.  101-508.  title  VII. 
§  7001(a)(1).  Nov.  5,  1990,  104  Stat.  1388-327.) 

Amendments 
1990— Subsec.  (f ).  Pub.  L.  101-508  added  subsec.  (f ). 

Applicability  of  Sections  8343a(f)  and  8420a(f)  to 
Individuals  Called  to  or  Performing  Duty  in 
Connection  With  Operation  Desert  Shield 

For  provisions  relating  to  application  of  subsec.  (f ) 
of  this  section  to  certain  members  of  Armed  Forces 
who  were  called  or  ordered  to  active  duty  in  connec- 
tion with  Operation  Desert  Shield  and  to  certain  em- 
ployees of  Department  of  Defense  who  are  certified  to 
have  performed  duties  essential  for  support  of  Oper- 
ation Desert  Shield,  see  section  7001(a)(4)  of  Pub.  L. 
101-508.  set  out  as  a  note  under  section  8343a  of  this 
title. 

Partial  Deferred  Payment  of  Lump-Sum  Credit  for 
Certain  Individuals  Electing  Alternative  Forms 
of  Annuities 

For  provisions  relating  to  deferred  payment  of  lump- 
sum credit  for  certain  individuals  electing  alternative 
forms  of  annuities,  see  notes  set  out  under  section 
8343a  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8348.  8424  of 
this  title. 
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§  8421.  Annuity  supplement 

(a)  iSee  main  edition  for  text  of  (1)1 

(2)  Subject  to  paragraph  (3),  an  individual 
shall,  if  and  while  entitled  to  an  annuity  under 
section  8412(f),  or  under  subsection  (a)  or  (b)  of 
section  8414,  also  be  entitled  to  an  annuity  sup- 
plement under  this  section  if  such  individual  is 
at  least  the  applicable  minimum  retirement  age 
under  section  8412(h),  except  that  an  individual 
entitled  to  an  annuity  under  section  8414(a)  for 
failure  to  be  recertified  as  a  senior  executive 
shall  be  entitled  to  an  annuity  supplement 
without  regard  to  such  applicable  minimum  re- 
tirement age  ^ 

iSee  main  edition  for  text  of  (3);  (6)  and  (c)] 

(As     amended     Pub.     L.     101-194,     title     V, 
§  506(b)(10),  Nov.  30,  1989,  103  Stat.  1759.) 

Amendments 

1989— Subsec.  (a)(2).  Pub.  L.  101-194  substituted 
",  except  that  an  individual  entitled  to  an  annuity 
under  section  8414(a)  for  failure  to  be  recertified  as  a 
senior  executive  shall  be  entitled  to  an  annuity  supple- 
ment without  regard  to  such  applicable  minimum  re- 
tirement age"  for  period  at  end. 

Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.  101-194  effective  Jan.  1, 
1991,  see  section  506(d)  of  Pub.  L.  101-194,  set  out  as  a 
note  under  section  3151  of  this  title. 

§8422.  Deductions  from  pay;  contributions  for  mili- 
tary service 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8401,  8411, 
8423,  8468  of  this  title;  title  2  section  121b;  title  10  sec- 
tion 942;  title  28  sections  611,  627. 

§  8425.  Mandatory  separation 

ISee  main  edition  for  text  o/(a)] 

(b)  A  law  enforcement  officer,^  member  of 
the  Capitol  Police,  or  firefighter  who  is  other- 
wise eligible  for  immediate  retirement  imder 
section  8412(d)  shall  be  separated  from  the 
service  on  the  last  day  of  the  month  in  which 
that  law  enforcement  officer,*  member  of  the 
Capitol  Police,  or  firefighter  becomes  55  years 
of  age  or  completes  20  years  of  service  if  then 
over  that  age.  A  law  enforcement  officer  who  is 
otherwise  eligible  for  immediate  retirement 
under  section  8412(d)  shall  be  separated  from 
the  service  on  the  last  day  of  the  month  in 
which  that  law  enforcement  officer  become  ^  57 
years  of  age  or  completes  20  years  of  service  if 
then  over  that  age.  If  the  head  of  the  agency 
judges  that  the  public  interest  so  requires,  that 
agency  head  may  exempt  such  an  employee 
from  automatic  separation  under  this  subsec- 
tion until  that  employee  becomes  60  years  of 
age.  The  employing  office  shall  notify  the  em- 
ployee in  writing  of  the  date  of  separation  at 
least  60  days  before  that  date.  Action  to  sepa- 
rate the  employee  is  not  effective,  without  the 
consent  of  the  employee,  until  the  last  day  of 
the  month  in  which  the  60-day  notice  expires. 


^  So  in  original.  Probably  should  be  followed  by  a  period. 

*  See  1991  Amendment  note  below. 

'  So  in  original.  Probably  should  be  "becomes". 


(c)  The  President,  by  Executive  order,  may 
exempt  an  employee  (other  than  a  member  of 
the  Capitol  Police)  from  automatic  separation 
under  this  section  if  the  President  determines 
the  public  interest  so  requires. 

(As  amended  Pub.  L.  101-428,  §  3(b)(1)(A),  (2), 
Oct.  15,  1990,  104  Stat.  929,  930;  Pub.  L. 
101-509,  title  V,  §  529  [title  IV,  §  409(b)],  Nov.  5, 
1990,  104  Stat.  1427,  1468.) 

Amendments 

1990— Subsec.  (b).  Pub.  L.  101-509,  §  529  [title  IV. 
§  409(b)(1)],  which  directed  the  amendment  of  subsec. 
(b)  by  striking  out  "law  enforcement  officer  or"  wher- 
ever appearing  in  first  sentence,  could  not  be  executed 
because  of  a  prior  amendment  by  Pub.  L.  101-428, 
§  3(b)(1)(A),  see  below. 

Pub.  L.  101-509.  §  529  [title  IV.  §  409(b)(2)],  inserted 
after  first  sentence  "A  law  enforcement  officer  who  is 
otherwise  eligible  for  immediate  retirement  under  sec- 
tion 8412(d)  shall  be  separated  from  the  service  on  the 
last  day  of  the  month  in  which  that  law  enforcement 
officer  become  57  years  of  age  or  completes  20  years  of 
service  if  then  over  that  age." 

Pub.  L.  101-428.  §  3(b)(1)(A).  substituted  "officer, 
member  of  the  Capitol  Police,  or"  for  "officer  or"  in 
two  places. 

Subsec.  (c).  Pub.  L.  101-428.  §  3(b)(2).  inserted 
"(other  than  a  member  of  the  Capitol  Police)"  after 
"employee". 

Exception  to  Automatic  Separation  of  Members  of 
Capitol  Police 

Section  3(b)(1)(B)  of  Pub.  L.  101-428  provided  that: 
"Nothing  in  section  8425(b)  of  title  5.  United  States 
Code,  as  amended  by  subparagraph  (A),  shall  require 
the  automatic  separation  of  any  member  of  the  Cap- 
itol Police  before  the  end  of  the  2-year  period  begrln- 
ning  on  the  date  of  enactment  of  this  Act  [Oct.  15. 
1990]." 

SUBCHAPTER  III— THRIFT  SAVINGS 
PLAN 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  8116.  8351. 
8401.  8402.  8424.  8440a.  8461.  8471.  8472.  8473.  8474. 
8477  of  this  title;  title  10  sections  945.  2467;  title  22 
sections  4069.  4071h;  title  26  sections  3121.  7701;  title 
28  sections  178,  377.  611.  627;  title  39  section  1005. 

§  8431.  Definition 

Notwithstanding  section  8401  of  this  title,  for 
the  purpose  of  this  subchapter,  the  term  "basic 
pay",  when  used  with  respect  to  an  employee  or 
Member,  means  the  basic  pay  of  the  employee 
or  Member  established  pursuant  to  law,  with- 
out regard  to  any  provision  of  law  (except  sec- 
tions 5303(e),  5304(g),  and  5382(b)  of  this  title) 
limiting  the  rate  of  pay  actually  payable  in  any 
pay  period  (including  any  provision  of  law  re- 
stricting the  use  of  appropriated  funds). 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  §  101(b)(6)(B)],  Nov.  5,  1990,  104  Stat. 
1427,  1440.) 

Amendbcents 

1990— Pub.  L.  101-509  substituted  "5303(e).  5304(g)." 
for  "5308". 

Effective  Date  of  1990  Amendbsent 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
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than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  this 
title. 

§  8432.  Contributions 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8351,  8401, 
8432a,  8433,  8434,  8437,  8439,  8440a,  8440b,  8440c, 
8440d,  8479  of  this  title;  title  10  section  942. 

§  8432a.  Payment  of  lost  earnings 

(a)(1)  The  Executive  Director  shall  prescribe 
regulations  under  which  an  employing  agency 
shall  be  required  to  pay  to  the  Thrift  Savings 
Fund  amounts  representing  lost  earnings  re- 
sulting from  errors  (including  errors  of  omis- 
sion) made  by  such  agency  in  carrying  out  this 
subchapter,  subject  to  paragraph  (2). 

(2)  If  the  error  involves  an  employing  agen- 
cy's failure  to  deduct  from  basic  pay  contribu- 
tions (in  whole  or  in  part)  on  behalf  of  an  indi- 
vidual in  accordance  with  section  8432(a),  the 
regulations  shall  not  provide  for  the  payment 
of  any  lost  earnings  which  would  be  attributa- 
ble to— 

(A)  the  contributions  that  the  agency  failed 
to  deduct  from  basic  pay  in  accordance  with 
section  8432(a);  or 

(B)  any  related  contributions  under  section 
8432(c)(2)  that  the  employing  agency  is  not 
required  (by  statute  or  otherwise)  to  make 
up. 

(b)  The  regulations— 

(1)  shall  include— 

(A)  procedures  for  computing  lost  earn- 
ings; and 

(B)  procedures  under  which  amounts  paid 
to  the  Thrift  Savings  Fund  imder  this  sec- 
tion shall  be  credited  to  appropriate  ac- 
counts; 

(2)  may  provide  for  exceptions  from  the  re- 
quirements of  this  section  to  the  extent  that 
correction  of  an  error  is  not  administratively 
feasible; 

(3)  may  require  an  employing  agency  to  re- 
imburse the  Thrift  Savings  Fund  for  costs  in- 
curred by  the  Thrift  Savings  Fund  in  imple- 
menting corrections  of  employing  agency 
errors  under  this  section;  and 

(4)  may  include  such  other  provisions  as  the 
Executive  Director  determines  appropriate  i:o 
carry  out  this  section. 

(c)  Any  amounts  required  to  be  paid  by  a.n 
employing  agency  under  this  section  shall  be 
paid  from  the  appropriation  or  fund  available 
to  the  employing  agency  for  payment  of  sala- 
ries of  the  participant's  office  or  establishment. 
If  a  participant  in  the  legislative  branch  is  paid 
by  the  Clerk  of  the  House  of  Representatives, 
the  Clerk  may  pay  from  the  contingent  f imd  of 
the  House  of  Representatives  the  amount  re- 
quired to  be  paid  to  correct  errors  relating  to 
the  Thrift  Savings  Fund  that  otherwise  would 
be  paid  from  the  appropriation  or  fund  used  to 
pay  the  participant. 

(Added  Pub.  L.  101-335,  §  2(a)(1),  July  17,  1990, 
104  Stat.  319.) 


Effective  Date 

Section  2(b)  of  Pub.  L.  101-335  provided  that:  "The 
amendments  made  by  this  section  [enacting  this  sec- 
tion] shall  apply  with  respect  to  lost  earnings  attribut- 
able to  errors  made  before,  on,  or  after  the  date  of  en- 
actment of  this  Act  [July  17,  1990]." 

§  8433.  Benefits  and  election  of  benefits 

iSee  main  edition  for  text  of  (a)  to  (e)] 

(f)  ISee  main  edition  for  text  ofil)  and  (2)] 
(3)(A)  A  former  employee  or  Member  may 
not  change  an  election  under  this  section  on  or 
after  the  date  on  which  a  payment  is  made  in 
accordance  with  such  election  or,  in  the  case  of 
an  election  to  receive  an  annuity,  the  date  on 
which  an  annuity  contract  is  purchased  to  pro- 
vide for  the  annuity  elected  by  the  former  em- 
ployee or  Member. 

(B)  A  modification  of  a  date  may  not  be  made 
under  paragraph  (2)  on  or  after  the  date  on 
which  an  annuity  contract  is  purchased  to  pro- 
vide for  the  annuity  involved,  and  may  not 
specify  a  date  for  the  commencement  of  an  an- 
nuity earlier  than  90  days  after  the  date  on 
which  the  modification  is  submitted  to  the  Ex- 
ecutive Director  (or  such  period  shorter  than  90 
days  as  the  Executive  Director  may  by  regula- 
tion prescribe). 

iSee  main  edition  for  text  ofCg)! 

(h)(1)  Notwithstanding  subsection  (d),  if  an 
employee  or  Member  separates  from  Govem- 
meirt  emplojnnent  before  becoming  entitled  to 
a  deferred  annuity  under  subchapter  II,  and 
such  employee's  or  Member's  nonforfeitable  ac- 
coimt  balance  is  $3,500  or  less,  the  Executive 
Director  shall  pay  the  nonforfeitable  account 
balance  to  the  participant  in  a  single  payment 
imless  the  employee  or  Member  elects,  at  such 
time  and  otherwise  in  such  manner  as  the  Exec- 
utive Director  prescribes,  to  have  the  nonfor- 
feitable account  balance  transferred  to  an  eligi- 
ble retirement  plan  as  provided  in  subsection 
(e). 

(2)  Notwithstanding  subsections  (b)  and  (c),  if 
an  employee  or  Member  separates  from  Gov- 
ernment employment  under  circmnstances 
making  such  employee  or  Member  eligible  to 
make  an  election  under  either  of  those  subsec- 
tions, and  such  employee's  or  Member's  nonfor- 
feitable accoimt  balance  is  $3,500  or  less,  the 
Executive  Director  shall  pay  the  nonforfeitable 
accoimt  balance  to  the  participant  in  a  single 
payment  unless  the  employee  or  Member 
elects,  at  such  time  and  otherwise  in  such 
manner  as  the  Executive  Director  prescribes, 
one  of  the  options  available  imder  subsection 
(b)  or  (c),  as  applicable. 

(3)  Unless  otherwise  elected  under  this  sec- 
tion, and  subject  to  paragraphs  (1)  and  (2),  ben- 
efits under  this  subchapter  shall  be  paid  as  an 
annuity  commencing  for  an  employee.  Member, 
former  employee,  or  former  Member  on  Febru- 
ary 1  of  the  year  following  the  latest  of  the 
year  in  which— 

(A)  the  employee.  Member,  former  employ- 
ee, or  former  Member  becomes  65  years  of 
age; 
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(B)  occurs  the  tenth  anniversary  of  the  year 
in  which  the  employee,  Member,  former  em- 
ployee, or  former  Member  became  subject  to 
this  subchapter;  or 

(C)  the  employee.  Member,  former  employ- 
ee, or  former  Member  separates  from  Govern- 
ment employment. 

ISee  main  edition  for  text  ofii)! 

(As  amended  Pub.  L.  101-335,  §§5(a),  6(a)(2), 
July  17,  1990,  104  Stat.  321,  322.) 

Amendments 

1990— Subsec.  (f)(3)(A).  Pub.  L.  101-335.  §  5(a)(1), 
substituted  "an  annuity  contract  is  purchased  to  pro- 
vide for  the  annuity  elected  by  the  former  employee 
or  Member"  for  "an  annuity  elected  by  the  former  em- 
ployee or  Member  commences". 

Subsec.  (f)(3)(B).  Pub.  L.  101-335,  §  5(a)(2),  amended 
subpar.  (B)  generally.  Prior  to  amendment,  subpar.  (B) 
read  as  follows:  "A  modification  of  a  date  may  not  he 
made  under  paragraph  (2)  on  or  after  such  date  and 
may  not  specify  a  date  for  the  commencement  of  an 
annuity  earlier  than  1  month  after  the  date  on  whicti 
the  modification  is  submitted  to  the  Executive  Direc 
tor." 

Subsec.  (h).  Pub.  L.  101-335,  §  6(a)(2),  amended 
subsec.  (h)  generally.  Prior  to  amendment,  subsec.  (h) 
read  as  follows:  "Unless  otherwise  elected  under  thisi 
section,  benefits  under  this  subchapter  shall  be  paid  as; 
an  annuity  commencing  for  an  employee.  Member, 
former  employee,  or  former  Member  on  February  1  oi 
the  year  following  the  latest  of  the  year  in  which— 
"(1)  the  employee.  Member,  former  employee,  or 
former  Member  becomes  65  years  of  age; 

"(2)  occurs  the  tenth  anniversary  of  the  year  in 
which  the  employee.  Member,  former  employee,  or 
former  Member  became  subject  to  this  subchapter; 
or 

"(3)  the  employee.  Member,  former  employee,  or 
former  Member  separates  from  Government  employ- 
ment." 

Effective  Date  of  1990  Amendbient 

Section  5(d)  of  Pub.  L.  101-335  provided  that:  "The 
amendments  made  by  this  section  [amending  this  sec- 
tion and  sections  8434,  and  8435  of  this  title]  shall  be 
effective  as  of  April  1, 1987." 

Amendment  by  section  6(a)(2)  of  Pub.  L.  101-335  ef- 
fective as  of  second  election  period  described  in  section 
8432(b)  of  this  title  begiiming  after  July  17,  1990,  or 
such  earlier  date  as  Executive  Director  may  by  regula- 
tion prescribe,  and  applicable  with  respect  to  separa- 
tions occurring  before,  on,  or  after  that  effective  date, 
see  section  6(c)  of  Pub.  L.  101-335,  set  out  as  a  note 
under  section  8351  of  this  title. 

Regulations 

Section  6(b)(4)  of  Pub.  L.  101-335  provided  that: 
"The  Executive  Director  (as  appointed  under  section 
8474(a)  of  title  5,  United  States  Code)  shall  prescribe 
regulations  under  which  the  purposes  of  the  amend- 
ments made  by  this  section  [amending  this  section  and 
sections  8351,  8401,  8435,  8440a,  and  8440b  of  this 
title]  shall  be  carried  out  with  respect  to  any  individ- 
uals participating  in  the  Thrift  Savings  Plan  who 
would  not  otherwise  be  affected  by  this  section." 

Sbction  Referred  to  in  Other  Sections 

This  section  Is  referred  to  in  sections  8351,  8434, 
8435,  8436,  8437,  8440a,  8440b,  8440c,  8440d  of  this 
title;  title  22  section  4071j. 

§  8434.  Annuities:  methods  of  payment;  election;  pur- 
chase 

iSee  main  edition  for  text  ofia)1 


(b)  Subject  to  section  8435(c)  of  this  title, 
under  such  regulations  as  the  Executive  Direc- 
tor shall  prescribe,  an  employee.  Member, 
former  employee,  or  former  Member  who  elects 
under  section  8433  of  this  title  to  receive  an  an- 
nuity under  this  subchapter  shall  elect,  on  or 
before  the  date  on  which  an  annuity  contract  is 
purchased  to  provide  for  that  annuity,  one  of 
the  methods  of  payment  prescribed  under  sub- 
section (a). 

ISee  main  edition  for  text  ofic)l 

(d)(1)  Not  earlier  than  90  days  (or  such  short- 
er period  as  the  Executive  Director  may  by  reg- 
ulation prescribe)  before  an  annuity  is  to  com- 
mence under  this  subchapter,  the  Executive  Di- 
rector shall  expend  the  balance  in  the  annu- 
itant's account  to  purchase  an  annuity  contract 
from  any  entity  which,  in  the  normal  course  of 
its  business,  sells  and  provides  annuities. 

ISee  main  edition  for  text  of  (2)  to  (4)1 

(e)(1)  No  tax,  fee,  or  other  monetary  payment 
may  be  imposed  or  collected  by  any  State,  the 
District  of  Colimibia,  or  the  Commonwealth  of 
Puerto  Rico,  or  by  any  political  subdivision  or 
other  governmental  authority  thereof,  on,  or 
with  respect  to,  any  amoimt  paid  to  purchase 
an  annuity  contract  under  this  section. 

(2)  Paragraph  (1)  shall  not  be  construed  to 
exempt  any  company  or  other  entity  issuing  an 
annuity  contract  under  this  section  from  the 
imposition,  payment,  or  collection  of  a  tax,  fee, 
or  other  monetary  payment  on  the  net  income 
or  profit  accruing  to  or  realized  by  that  entity 
from  the  sale  of  an  annuity  contract  under  this 
section  if  that  tax,  fee,  or  payment  is  applicable 
to  a  broad  range  of  business  activity. 

(As  amended  Pub.  L.  101-335,  §§  4(a),  5(b),  July 
17,  1990,  104  Stat.  321.) 

Amendments 

1990~Subsec.  (b).  Pub.  L.  101-335,  §  5(b)(1),  substi- 
tuted "an  annuity  contract  is  purchased  to  provide  for 
that  annuity,"  for  "the  annuity  commences,". 

Subsec.  (d)(1).  Pub.  L.  101-335,  §  5(b)(2),  substituted 
"Not  earlier  than  90  days  (or  such  shorter  period  as 
the  Executive  Director  may  by  regulation  prescribe) 
before  an  annuity"  for  "At  the  time  an  annuity". 

Subsec.  (e).  Pub.  L.  101-335,  §  4(a),  added  subsec.  (e). 

Effective  Date  of  1990  Amendment 

Section  4(b)  of  Pub.  L.  101-335  provided  that:  "The 
amendment  made  by  subsection  (a)  [amending  this 
section]  shall  take  effect  30  days  after  the  date  of  en- 
actment of  this  Act  [July  17, 1990]." 

Amendment  by  section  5(b)  of  Pub.  L.  101-335  effec- 
tive Apr.  1,  1987,  see  section  5(d)  of  Pub.  L.  101-335, 
set  out  as  a  note  imder  section  8433  of  this  title. 

§  8435.  Protections  for  spouses  and  former  spouses 

ISee  main  edition  for  text  ofia)  and  (6)] 

(c)(1)  Notwithstanding  any  election  under 
subsection  (b)  of  section  8434  of  this  title,  the 
method  described  in  subsection  (a)(2)(B)  of 
such  section  (or,  if  more  than  one  form  of  such 
method  is  available,  the  form  which  the  Board 
determines  to  be  the  one  which  provides  for  a 
surviving  spouse  a  survivor  annuity  most  close- 
ly approximating  the  annuity  of  a  surviving 
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spouse  under  section  8442  of  this  title)  shall  be 
deemed  the  applicable  method  under  such  sub- 
section (b)  in  the  case  of  an  employee.  Member, 
former  employee,  or  former  Member  who  is 
married  on  the  date  on  which  an  annuity  con- 
tract is  purchased  to  provide  for  the  employ- 
ee's. Member's,  former  employee's,  or  former 
Member's  annuity  under  this  subchapter. 

{.See  main  edition  for  text  of  (2)1 

(d)  iSee  main  edition  for  text  of  (1)1 
(2)  A  court  decree,  order,  or  agreement  re- 
ferred to  in  paragraph  (1)  is,  with  respect  to  an 
employee  or  Member  (or  former  employee  or 
Member),  a  court  decree  of  divorce,  annulment, 
or  legal  separation  issued  in  the  case  of  such 
employee  or  Member  (or  former  employee  or 
Member)  and  any  former  spouse  of  the  employ- 
ee or  Member  (or  former  employee  or  Member) 
or  any  court  order  or  court-approved  property 
settlement  agreement  incident  to  such  decree 
if- 

iSee  main  edition  for  text  of(A)l 

(B)  notice  of  the  decree,  order,  or  agree- 
ment was  received  by  the  Executive  Director 
before— 

t(i)  the  date  on  which  payment  is  made,  or 
(ii)  in  the  case  of  an  annuity,  the  date  on 
which  an  annuity  contract  is  purchased  to 
provide  for  the  annuity, 

in  accordance  with  the  election,  change, 
modification,  or  contribution  referred  to  in 
paragraph  (1). 

ISee  main  edition  for  text  of  (3);  (e)  to  (g)l 

(h)  Except  with  respect  to  the  making  of 
loam;  under  section  8433(i),  none  of  the  provi- 
sions of  this  section  requiring  notification  to,  or 
the  consent  or  waiver  of,  a  spouse  or  former 
spouse  of  an  employee,  Member,  former  em- 
ployee, or  former  Member  shall  apply  in  any 
case  in  which  the  nonforfeitable  account  bal- 
ance of  the  employee,  Member,  former  employ- 
ee, or  former  Member  is  $3,500  or  less. 

(i)  The  protections  provided  by  this  section 
are  in  addition  to  the  protections  provided  by 
section  8467  of  this  title. 

(As  amended  Pub.  L.  101-335,  §§5(c),  6(a)(3), 
July  17,  1990,  104  Stat.  322,  323.) 

Amendments 

1990— Subsec.  (c)(1).  Pub.  L.  101-335,  §  5(c)(1),  in- 
serted "an  annuity  contract  is  purchased  to  provide 
for"  after  "the  date  on  which"  and  struck  out  "com- 
mences" after  "former  Member's  annuity". 

Subsec.  (d)(2)(B)(ii).  Pub.  L.  101-335,  §  5(c)(2),  sub- 
stituted "an  annuity  contract  is  purchased  to  provide 
for  the  annuity"  for  "the  annuity  commences". 

Subsecs.  (h),  (i).  Pub.  L.  101-335,  §  6(a)(3).  added 
subsec.  (h)  and  redesignated  former  subsec.  (h)  as  (i). 

Effective  Date  of  1990  Amendment 

Amendment  by  section  5(c)  of  Pub.  L.  101-335  effec- 
tive Apr.  1.  1987.  see  section  5(d)  of  Pub.  L.  101-335. 
set  out  as  a  note  under  section  8433  of  this  title. 

Amendment  by  section  6(a)(3)  of  Pub.  L.  101-335  ef- 
fective as  of  second  election  period  described  in  section 
8432(b)  of  this  title  beginning  after  July  17.  1990.  or 
such  earlier  date  as  Executive  Director  may  by  regula- 
tion prescribe,  and  applicable  with  respect  to  separa- 


tions occurring  before,  on,  or  after  that  effective  date, 
see  section  6(c)  of  Pub.  L.  101-335,  set  out  as  a  note 
under  section  8351  of  this  title. 

§  8438.  Investment  of  Thrift  Savings  Fund 

ISee  main  edition  for  text  of(a)l 

(b)(1)  The  Board  shall  establish— 

(A)  a  Government  Securities  Investment 
Fund  under  which  sums  in  the  Thrift  Savings 
Fund  are  invested  in  securities  of  the  United 
States  Government  issued  as  provided  in  sub- 
section (e); 

[See  main  edition  for  text  of(B)  and  (C),  (2)1 

(c)(1)  The  Executive  Director  shall  invest  the 
sums  available  in  the  Thrift  Savings  Fund  for 
investment  as  provided  in  elections  made  under 
subsection  (d). 

ISee  main  edition  for  text  of  (2)1 

(d)(1)  At  least  twice  each  year,  an  employee 
or  Member  (or  former  employee  or  Member) 
may  elect  the  investment  funds  referred  to  in 
subsection  (b)  into  which  the  sums  in  the 
Thrift  Savings  Fund  credited  to  such  individ- 
ual's account  are  to  be  invested  or  reinvested. 

ISee  main  edition  for  text  of  (2)1 

(e)(1)  The  Secretary  of  the  Treasury  is  au- 
thorized to  issue  special  interest-bearing  obliga- 
tions of  the  United  States  for  purchase  by  the 
Thrift  Savings  Fund  for  the  Government  Secu- 
rities Investment  Fund. 

(2)(A)  Obligations  issued  for  the  purpose  of 
this  subsection  shall  have  maturities  fixed  with 
due  regard  to  the  needs  of  such  Fund  as  deter- 
mined by  the  Executive  Director,  and  shall  bear 
interest  at  a  rate  equal  to  the  average  market 
yield  (computed  by  the  Secretary  of  the  Treas- 
ury on  the  basis  of  market  quotations  as  of  the 
end  of  the  calendar  month  next  preceding  the 
date  of  issue  of  such  obligations)  on  all  market- 
able interest-bearing  obligations  of  the  United 
States  then  forming  a  part  of  the  public  debt 
which  are  not  due  or  callable  earlier  than  4 
years  after  the  end  of  such  calendar  month. 

(B)  Any  average  market  yield  computed 
imder  subparagraph  (A)  which  is  not  a  multiple 
of  one-eighth  of  1  percent,  shall  be  rounded  to 
the  nearest  multiple  of  one-eighth  of  1  percent. 

(f)  The  Board,  other  Government  agencies, 
the  Executive  Director,  an  employee,  a 
Member,  a  former  employee,  and  a  former 
Member  may  not  exercise  voting  rights  associ- 
ated with  the  ownership  of  securities  by  the 
Thrift  Savings  Fund. 

(g)(1)  Notwithstanding  subsection  (e)  of  this 
section,  the  Secretary  of  the  Treasury  may  sus- 
pend the  issuance  of  additional  amounts  of  ob- 
ligations of  the  United  States,  if  such  issuances 
could  not  be  made  without  causing  the  public 
debt  of  the  United  States  to  exceed  the  public 
debt  limit,  as  determined  by  the  Secretary  of 
the  Treasury. 

(2)  Any  issuances  of  obligations  to  the  Gov- 
ernment Securities  Investment  Fund  which, 
solely  by  reason  of  the  public  debt  limit  are  not 
issued,  shall  be  issued  under  subsection  (e)  by 
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the  Secretary  of  the  Treasury  as  soon  as  such 
issuances  can  be  issued  without  exceeding  the 
public  debt  limit. 

(3)  Upon  expiration  of  the  debt  issuance  sus- 
pension period,  the  Secretary  of  the  Treasury 
shall  immediately  issue  to  the  Government  Se- 
curities Investment  Fund  obligations  under 
chapter  31  of  title  31  that  (notwithstanding 
subsection  (e)(2)  of  this  section)  bear  such  in- 
terest rates  and  maturity  dates  as  are  necessary 
to  ensure  that,  after  such  obligations  are 
issued,  the  holdings  of  obligations  of  the  United 
States  by  the  Government  Securities  Invest- 
ment Fund  will  replicate  the  obligations  that 
would  then  be  held  by  the  Government  Securi- 
ties Investment  Fund  under  the  procedure  set 
forth  in  paragraph  (5),  if  the  suspension  of  is- 
suances under  paragraph  (1)  of  this  subsection 
had  not  occurred. 

(4)  On  the  first  business  day  after  the  expira- 
tion of  any  debt  issuance  suspension  period,  the 
Secretary  of  the  Treasury  shall  pay  to  the  Gov- 
ernment Securities  Investment  Fimd,  from 
amounts  in  the  general  fund  of  the  Treasury  of 
the  United  States  not  otherwise  appropriated, 
an  amount  equal  to  the  excess  of  the  net 
amount  of  interest  that  would  have  been 
earned  by  the  Government  Securities  Invest- 
ment Fund  from  obligations  of  the  United 
States  during  such  debt  issuance  suspension 
period  if — 

(A)  amounts  in  the  Government  Securities 
Investment  Fund  that  were  available  for  in- 
vestment in  obligations  of  the  United  States 
and  were  not  invested  during  such  debt  issu- 
ance suspension  period  solely  by  reason  of  the 
public  debt  limit  had  been  invested  under  the 
procedure  set  forth  in  paragraph  (5),  over 

(B)  the  net  amount  of  interest  actually 
earned  by  the  Government  Securities  Invest- 
ment Fund  from  obligations  of  the  United 
States  during  such  debt  issuance  suspension 
period. 

(5)  On  each  business  day  during  the  debt 
limit  suspension  period,  the  Executive  Director 
shall  notify  the  Secretary  of  the  Treasury  of 
the  amounts,  by  maturity,  that  would  have 
been  invested  or  redeemed  each  day  had  the 
debt  issuance  suspension  period  not  occurred. 

(6)  For  purposes  of  this  subsection  and  sub- 
section (h)  of  this  section— 

(A)  the  term  "public  debt  limit"  means  the 
limitation  imposed  by  section  3101(b)  of  title 
31;  and 

(B)  the  term  "debt  issuance  suspension 
period"  means  any  period  for  which  the  Sec- 
retary of  the  Treasury  determines  for  pur- 
poses of  this  subsection  that  the  issuance  of 
obligations  of  the  United  States  may  not  be 
made  without  exceeding  the  public  debt  limit. 

(h)(1)  The  Secretary  of  the  Treasury  shall 
report  to  Congress  on  the  operation  and  status 
of  the  Thrift  Savings  Fund  during  each  debt  is- 
suance suspension  period  for  which  the  Secre- 
tary is  required  to  take  action  under  paragraph 
(3)  or  (4)  of  subsection  (g)  of  this  section.  The 
report  shall  be  submitted  as  soon  as  possible 
after  the  expiration  of  such  period,  but  not 
later  than  30  days  after  the  first  business  day 
after  the  expiration  of  such  period.  The  Secre- 


tary shall  concurrently  transmit  a  copy  of  such 
report  to  the  Executive  Director  and  the  Comp- 
troller General  of  the  United  States. 

(2)  Whenever  the  Secretary  of  the  Treasury 
determines  that,  by  reason  of  the  public  debt 
limit,  the  Secretary  will  be  imable  to  fully 
comply  with  the  requirements  of  subsection  (e) 
of  this  section,  the  Secretary  shall  immediately 
notify  Congress  and  the  Executive  Director  of 
the  determination.  The  notification  shall  be 
made  in  writing. 

(As  amended  Pub.  L.  101-335,  §  3(a),  July  17, 
1990,  104  Stat.  320.) 

Amendments 

1990— Subsec.  (b)(1)(A).  Pub.  L.  101-335.  §  3(a)(2), 
substituted  "subsection  (e)"  for  "subsection  (f )". 

Subsec.  (c)(1).  Pub.  L.  101-335,  §  3(a)(3),  substituted 
"The"  for  "Subject  to  subsection  (e),  the". 

Subsec.  (d)(1).  Pub.  L.  101-335,  §  3(a)(4).  struck  out 
"and  not  subject  to  subsection  (e)"  after  "individual's 
account". 

Subsec.  (e).  Pub.  L.  101-335,  §  3(a)(1),  redesignated 
subsec.  (f)  as  (e)  and  struck  out  former  subsec.  (e) 
which  related  to  minimum  percentages  to  be  invested 
in  Government  Securities  Investment  Fund  and  limi- 
tations on  reinvestment  of  sums  invested  in  Govern- 
ment Securities  Investment  Fund  prior  to  years  1992 
and  1997. 

Subsec.  (f ).  Pub.  L.  101-335.  §  3(a)(1),  redesignated 
subsec.  (g)  as  (f).  Former  subsec.  (f)  redesignated  (e). 

Subsec.  (g).  Pub.  L.  101-335.  §  3(a)(1),  (5).  (6).  redes- 
ignated subsec.  (h)  as  (g)  and  substituted  "subsection 
(e)"  for  "subsection  (f)"  in  pars.  (1)  and  (2).  "subsec- 
tion (e)(2)"  for  "subsection  (f)(2)"  in  par.  (3),  and 
"subsection  (h)"  for  "subsection  (i)"  in  par.  (6). 
Former  subsec.  (g)  redesignated  (f ). 

Subsecs.  (h).  (i).  Pub.  L.  101-335.  §  3(a)(1).  (7),  redes- 
ignated subsec.  (i)  as  (h)  and  substituted  "subsection 
(g)"  for  "subsection  (h)"  in  par.  (1)  and  "subsection 
(e)"  for  "subsection  (f)"  in  par.  (2).  Former  subsec.  (h) 
redesignated  (g). 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-335  effective  as  of 
second  election  period  described  in  section  8432(b)  of 
this  title  beginning  after  July  17,  1990,  or  as  of  such 
earlier  date  as  Executive  Director  may  by  regulation 
prescribe,  see  section  3(c)  of  Pub.  L.  101-335.  set  out  as 
a  note  under  section  8351  of  this  title. 

Transfer  of  Functions 

The  Federal  Savings  and  Loan  Insurance  Corpora- 
tion was  abolished  and  its  functions  transferred,  see 
sections  401  to  406  of  Pub.  L.  101-73.  set  out  as  a  note 
imder  section  1437  of  Title  12,  Banks  and  Banking. 

Removal  of  Investment  Restrictions 

Section  3(b)(4)  of  Pub.  L.  101-335  provided  that: 
"Any  other  provision  of  law.  in  effect  on  the  date  of 
cjnactment  of  this  Act  [July  17,  19903,  which  provides 
that  any  amounts  contributed  to  the  Thrift  Savings 
Fimd,  or  earnings  thereon,  may  be  invested  or  rein- 
vested only  in  the  Government  Securities  Investment 
^■^md  established  under  section  8438(b)(1)(A)  of  title  5, 
United  States  Code,  shall  cease  to  be  effective." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8437.  8439, 
8472,  8477  of  this  title. 

§  8440a.  Justices  and  judges 

LSee  main  edition  for  text  ofia)l 

(b)  ISee  main  edition  for  text  ofil)  to  (5)] 
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(6)  The  provisions  of  section  8351(b)(7)  of  this 
title  shall  govern  the  rights  of  spouses  of  jus- 
tices or  judges  contributing  to  the  Thrift  Sav- 
ings Fund  under  this  section. 

(7)  Notwithstanding  paragraph  (5),  if  any  jus- 
tice or  judge  who  elects  to  make  contributions 
to  the  Thrift  Savings  Fund  under  subsection 
(a)  resigns  without  having  met  the  age  and 
service  requirements  set  forth  in  section  371(c) 
of  title  28,  and  such  justice's  or  judge's  nonfor- 
feitable account  balance  is  $3,500  or  less,  the 
Executive  Director  shall  pay  the  nonforfeitable 
account  balance  to  the  participant  in  a  single 
payment  unless  the  justice  or  judge  elects,  at 
such  time  and  otherwise  in  such  manner  as  the 
Executive  Director  prescribes,  to  have  the  non- 
forfeitable account  balance  transferred  to  an 
eligible  retirement  plan  as  provided  in  section 
8433(e). 

(8)  Notwithstanding  paragraph  (4),  if  any  jus- 
tice or  judge  retires  under  subsection  (a)  or  (b) 
of  section  371  or  section  372(a)  of  title  28,  and 
such  justice's  or  judge's  nonforfeitable  account 
balance  is  $3,500  or  less,  the  Executive  Director 
shall  pay  the  nonforfeitable  account  balance  to 
the  participant  in  a  single  payment  unless  the 
justice  or  judge  elects,  at  such  time  and  other- 
wise in  such  manner  as  the  Executive  Director 
prescribes,  one  of  the  options  available  under 
section  8433(b). 

(As  amended  Pub.  L.  101-335,  §§  3(b)(2),  6(b)(2), 
July  17,  1990,  104  Stat.  320,  323.) 

Prior  Provisions 

Another  section  8440a  was  renumbered  section 
8440b  of  this  title. 

Amendments 

1990-Subsec.  (b)(6).  Pub.  L.  101-335,  §  3(b)(2),  redes- 
ignated par.  (7)  as  (6)  and  struck  out  former  par.  (6) 
which  read  as  follows:  "Sums  contributed  under  this 
section  and  earnings  attributable  to  such  sums  may  be 
invested  and  reinvested  only  in  the  Government  Secu- 
rities Investment  Fund  established  under  section 
8438(b)(1)(A)  of  this  title." 

Subsec.  (b)(7),  (8).  Pub.  L.  101-335,  §  6(b)(2),  added 
pars.  (7)  and  (8).  Former  par.  (7)  redesignated  (6). 

Effective  Date  of  1990  Amendment 

Amendment  by  section  3(b)(2)  of  Pub.  L.  101-335  ef- 
fective as  of  second  election  period  described  in  section 
8432(b)  of  this  title  beginning  after  July  17, 1990,  or  as 
of  such  earlier  date  as  Executive  Director  may  by  reg- 
ulation prescribe,  see  section  3(c)  of  Pub.  L.  101-335, 
set  out  as  a  note  imder  section  8351  of  this  title. 

Amendment  by  section  6(b)(2)  of  Pub.  L.  101-335  ef- 
fective as  of  second  election  period  described  in  section 
8432(b)  of  this  title  beginning  after  July  17,  1990,  or 
such  earlier  date  as  Executive  Director  may  by  regula- 
tion prescribe,  and  applicable  with  respect  to  separa- 
tions occurring  before,  on,  or  after  that  effective  date, 
see  section  6(c)  of  Pub.  L.  101-335,  set  out  as  a  note 
under  section  8351  of  this  title. 

§  8440b.  Bankruptcy  Judges  and  magistrates 

(a)(1)  A  bankruptcy  judge  or  magistrate  who 
is  covered  by  section  377  of  title  28  or  section 
2(c)  of  the  Retirement  and  Survivors'  Annuities 
for  Bankruptcy  Judges  and  Magistrates  Act  of 
1988  may  elect  to  contribute  an  amount  of  such 
individual's  basic  pay  to  the  Thrift  Savings 
Fund. 


(2)  An  election  may  be  made  luider  paragraph 
(1)  only  during  a  period  provided  under  section 
8432(b)  for  individuals  subject  to  this  chapter. 

(b)(1)  Except  as  otherwise  provided  in  this 
subsection,  the  provisions  of  this  subchapter 
£Lnd  subchapter  VII  shall  apply  with  respect  to 
bankruptcy  judges  and  magistrates  who  make 
contributions  to  the  Thrift  Savings  Fund  under 
subsection  (a)  of  this  section. 

(2)  The  amount  contributed  by  a  bankruptcy 
judge  or  magistrate  for  any  pay  period  shall 
not  exceed  5  percent  of  basic  pay  for  such  pay 
p>eriod. 

(3)  No  contributions  shall  be  made  under  sec- 
tion 8432(c)  of  this  title  for  the  benefit  of  a 
bankruptcy  judge  or  magistrate  making  contri- 
tiutions  under  subsection  (a)  of  this  section. 

(4)(A)  Section  8433(b)  of  this  title  applies  to  a 
bankruptcy  judge  or  magistrate  who  elects  to 
make  contributions  to  the  Thrift  Savings  Fund 
under  subsection  (a)  of  this  section  and  who  re- 
tires entitled  to  an  immediate  annuity  imder 
section  377  of  title  28  (including  a  disability  an- 
nuity under  subsection  (d)  of  such  section)  or 
section  2(c)  of  the  Retirement  and  Survivors* 
/annuities  for  Bankruptcy  Judges  and  Magis- 
trates Act  of  1988. 

(B)  Section  8433(c)  of  this  title  applies  to  any 
bankruptcy  judge  or  magistrate  who  elects  to 
make  contributions  to  the  Thrift  Savings  Fund 
under  subsection  (a)  of  this  section  and  who  re- 
tires before  attaining  age  65  but  is  entitled, 
upon  attaining  age  65,  to  an  annuity  under  sec- 
tion 377  of  title  28  or  section  2(c)  of  the  Retire- 
ment and  Survivors'  Annuities  for  Bantouptcy 
Judges  and  Magistrates  Act  of  1988;  except  that 
the  period  described  in  paragraph  (3)  of  section 
8433(c)  commences  on  or  after  the  date  on 
which  payment  of  the  bankruptcy  judge's  or 
magistrate's  annuity  under  section  377  of  title 
28  commences. 

(C)  Section  8433(d)  of  this  title  applies  to  any 
bankruptcy  judge  or  magistrate  who  elects  to 
make  contributions  to  the  Thrift  Savings  Fund 
under  subsection  (a)  of  this  section  and  who  re- 
tires before  becoming  entitled  to  an  immediate 
annuity,  or  an  annuity  upon  attaining  age  65, 
under  section  377  of  title  28  or  section  2(c)  of 
the  Retirement  and  Survivors'  Annuities  for 
Bankruptcy  Judges  and  Magistrates  Act  of 
1988. 

(5)  With  respect  to  bankruptcy  judges  and 
magistrates  to  whom  this  section  applies,  retire- 
ment under  section  377  of  title  28  is  a  separa- 
tion from  service  for  purposes  of  this  subchap- 
ter and  subchapter  VII. 

(6)  For  purposes  of  this  section,  the  terms 
"retirement"  and  "retire"  include  removal  from 
office  under  section  377(d)  of  title  28  on  the 
sole  ground  of  mental  or  physical  disability. 

(7)  In  the  case  of  a  bankruptcy  judge  or  mag- 
ijjtrate  who  receives  a  distribution  from  the 
Thrift  Savings  Plan  and  who  later  receives  an 
annuity  under  section  377  of  title  28,  that  annu- 
ity shall  be  offset  by  an  amount  equal  to  the 
amoimt  which  represents  the  Government's 
contribution  to  that  person's  Thrift  Savings  Ac- 
count, without  regard  to  earnings  attributable 
to  that  amoimt.  Where  such  an  offset  would 
exceed  50  percent  of  the  annuity  to  be  received 
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in  the  first  year,  the  offset  may  be  divided 
equally  over  the  first  2  years  in  which  that 
person  receives  the  annuity. 

(8)  Notwithstanding  paragraph  (4)(C),  if  any 
bankruptcy  judge  or  magistrate  who  elects  to 
make  contributions  to  the  Thrift  Savings  Fund 
under  subsection  (a)  retires  before  becoming 
entitled  to  an  immediate  annuity,  or  an  annuity 
upon  attaining  age  65,  under  section  377  of  title 
28  or  section  2(c)  of  the  Retirement  and  Survi- 
vors' Annuities  for  Bankruptcy  Judges  and 
Magistrates  Act  of  1988,  and  such  bankruptcy 
judge's  or  magistrate's  nonforfeitable  account 
balance  is  $3,500  or  less,  the  Executive  Director 
shall  pay  the  nonforfeitable  accoimt  balance  to 
the  participant  in  a  single  pajntnent  imless  the 
bankruptcy  judge  or  magistrate  elects,  at  such 
time  and  otherwise  in  such  manner  as  the  Exec- 
utive Director  prescribes,  to  have  the  nonfor- 
feitable account  balance  transferred  to  an  eligi- 
ble retirement  plan  as  provided  in  section 
8433(e). 

(9)  Notwithstanding  subparagraphs  (A)  and 
(B)  of  paragraph  (4),  if  any  bankruptcy  judge 
or  magistrate  retires  under  circimistances 
making  such  bankruptcy  judge  or  magistrate  el- 
igible to  make  an  election  under  subsection  (b) 
or  (c)  of  section  8433,  and  such  bankruptcy 
judge's  or  magistrate's  nonforfeitable  account 
balance  is  $3,500  or  less,  the  Executive  Director 
shall  pay  the  nonforfeitable  account  balance  to 
the  participant  in  a  single  payment  unless  the 
bankruptcy  judge  or  magistrate  elects,  at  such 
time  and  otherwise  in  such  manner  as  the  Exec- 
utive Director  prescribes,  one  of  the  options 
available  under  such  subsection  (b)  or  (c),  as  ap- 
plicable. 

(Added  Pub.  L.  100-659,  §  7(a),  Nov.  15,  1988, 
102  Stat.  3919,  §  8440a;  renumbered  §  8440b  and 
amended  Pub.  L.  101-335,  §§  3(b)(3),  6(b)(3), 
9(a),  July  17,  1990, 104  Stat.  320,  324,  326.) 

References  in  Text 

Section  2(c)  of  the  Retirement  and  Survivors*  Annu- 
ities for  Bankruptcy  Judges  and  Magistrates  Act  of 
1988,  referred  to  in  subsecs,  (a)(1)  and  (b)(4).  (8).  is 
section  2(c)  of  Pub.  L.  100-659.  which  is  set  out  as  a 
note  under  section  377  of  Title  28,  Judiciary  and  Judi- 
cial Procedure. 

Prior  Provisions 

Another  section  8440b  was  renumbered  section  8440c 
of  this  title. 

Amendments 

1990— Pub.  L.  101-335,  §  9(a),  renumbered  section 
8440a  of  this  title  as  this  section. 

Subsec.  (b)(7).  Pub.  L.  101-335.  §  3(b)(3).  redesignat- 
ed par.  (8)  as  (7)  and  struck  out  former  par.  (7)  which 
read  as  follows:  "Sums  contributed  pursuant  to  this 
section  by  bankruptcy  judges  or  magistrates,  as  well  as 
all  previous  contributions  to  the  Thrift  Savings  Fund 
by  those  bankruptcy  judges  and  magistrates,  and  earn- 
ings attributable  to  such  sums  and  contributions,  may 
be  invested  and  reinvested  only  in  the  Government  Se- 
curities Investment  Fund  established  under  section 
8438(b)(1)(A)  of  this  title." 

Subsec.  (b)(8),  (9).  Pub.  L.  101-335.  §  6(b)(3).  added 
pars.  (8)  and  (9).  Former  par.  (8)  redesignated  (7). 

Change  of  Name 

Reference  to  United  States  magistrate  or  to  magis- 
trate deemed  to  refer  to  United  States  magistrate 


judge  pursuant  to  section  321  of  Pub.  L.  101-650.  set 
out  as  a  note  under  section  631  of  Title  28,  Judiciary 
and  Judicial  Procedure. 

Effective  Date  of  1990  Amendment 

Amendment  by  section  3(b)(3)  of  Pub.  L.  101-335  ef- 
fective as  of  second  election  period  described  in  section 
8432(b)  of  this  title  beginning  after  July  17.  1990.  or  as 
of  such  earlier  date  as  Executive  Director  may  by  reg- 
ulation prescribe,  see  section  3(c)  of  Pub.  L.  101-335. 
set  out  as  a  note  under  section  8351  of  this  title. 

Amendment  by  section  6(b)(3)  of  Pub.  L.  101-335  ef- 
fective as  of  second  election  period  described  in  section 
8432(b)  of  this  title  beginning  after  July  17.  1990.  or 
such  earlier  date  as  Executive  Director  may  by  regula- 
tion prescribe,  and  applicable  with  respect  to  separa- 
tions occurring  before,  on,  or  after  that  effective  date, 
see  section  6(c)  of  Pub.  L.  101-335.  set  out  as  a  note 
wider  section  8351  of  this  title. 

Effective  Date 

Section  effective  Nov.  15.  1988.  and  applicable  to 
bjinkruptcy  judges  and  magistrates  [now  United 
States  magistrate  judges]  who  retire  on  or  after  Nov. 
15.  1988.  with  exception  for  judges  and  magistrates  re- 
tiring on  or  after  July  31. 1987,  see  section  9  of  Pub.  L. 
100-659,  set  out  as  a  note  imder  section  377  of  Title  28. 
Judiciary  and  Judicial  Procedure. 

§  S440c.  Claims  Court  judges 

(a)(1)  A  judge  of  the  United  States  Claims 
Court  who  is  covered  by  section  178  of  title  28 
may  elect  to  contribute  an  amount  of  such  indi- 
vidual's basic  pay  to  the  Thrift  Savings  Fund. 

(2)  An  election  may  be  made  under  paragraph 
(1)  only  during  a  period  provided  under  section 
8432(b)  for  individuals  subject  to  this  chapter. 

(b)(1)  Except  as  otherwise  provided  in  this 
svibsection,  the  provisions  of  this  subchapter 
and  subchapter  VII  shall  apply  with  respect  to 
Claims  Court  judges  who  make  contributions  to 
the  Thrift  Savings  Fund  under  subsection  (a) 
of  this  section. 

(2)  The  amount  contributed  by  a  Claims 
Court  judge  for  any  pay  period  shall  not  exceed 
5  percent  of  basic  pay  for  such  pay  period. 

(3)  No  contributions  shall  be  made  under  sec- 
tion 8432(c)  of  this  title  for  the  benefit  of  a 
Claims  Court  judge  making  contributions  under 
subsection  (a)  of  this  section. 

(4)(A)  Section  8433(b)  of  this  title  applies  to  a 
Claims  Court  judge  who  elects  to  make  contri- 
butions to  the  Thrift  Savings  Fund  under  sub- 
section (a)  of  this  section  and  who  retires  enti- 
tled to  an  annuity  under  section  178  of  title  28 
(including  a  disability  annuity  under  subsection 
(c)  of  such  section). 

(B)  Section  8433(d)  of  this  title  applies  to  any 
Claims  Court  judge  who  elects  to  make  contri- 
butions to  the  Thrift  Savings  Fund  under  sub- 
section (a)  of  this  section  and  who  retires 
before  becoming  entitled  to  an  annuity  imder 
section  178  of  title  28. 

(5)  With  respect  to  Claims  Court  judges  to 
whom  this  section  applies,  retirement  under 
section  178  of  title  28  is  a  separation  from  serv- 
ice for  purposes  of  this  subchapter  and  sub- 
chapter VII. 

(6)  For  purposes  of  this  section,  the  terms 
"retirement"  and  "retire"  include  removal  from 
office  under  section  178(c)  of  title  28  on  the 
sole  ground  of  mental  or  physical  disability. 
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(7)  In  the  case  of  a  Claims  Court  judge  who 
receives  a  distribution  from  the  Thrift  Savings 
Plan  and  who  later  receives  an  annuity  under 
section  178  of  title  28»  such  annuity  shall  be 
offset  by  an  amount  equal  to  the  amount  which 
represents  the  Government's  contribution  to 
that  person's  Thrift  Savings  Account,  without 
regard  to  earnings  attributable  to  that  amount. 
Where  such  an  offset  would  exceed  50  percent 
of  the  annuity  to  be  received  in  the  first  year, 
the  offset  may  be  divided  equally  over  the  first 
2  years  in  which  that  person  receives  the  annu- 
ity. 

(8)  Notwithstanding  paragraph  (4)(B),  if  any 
Claims  Court  judge  who  elects  to  make  contri- 
butions to  the  Thrift  Savings  Fund  under  sub- 
section (a)  retires  before  becoming  entitled  to 
an  annuity  under  section  178  of  title  28,  and 
such  judge's  nonforfeitable  account  balance  is 
$3,500  or  less,  the  Executive  Director  shall  pay 
the  nonforfeitable  account  balance  to  the  par- 
ticipant in  a  single  payment  unless  the  judge 
elects,  at  such  time  and  otherwise  in  such 
manner  as  the  Executive  Director  prescribes,  to 
have  the  nonforfeitable  account  balance  trans- 
ferred to  an  eligible  retirement  plan  as  provided 
in  section  8433(e). 

.  (9)  Notwithstanding  paragraph  (4)(A),  if  any 
Claims  Court  judge  retires  under  circumstances 
making  such  judge  eligible  to  make  an  election 
under  section  8433(b),  and  such  judge's  nonfor- 
feitable accoimt  balance  is  $3,500  or  less,  the 
Executive  Director  shall  pay  the  nonforfeitable 
accoimt  balance  to  the  participant  in  a  single 
pasmient  unless  the  judge  elects,  at  such  time 
and  otherwise  in  such  manner  as  the  Executive 
Director  prescribes,  one  of  the  options  available 
under  section  8433(b). 

(Added  Pub.  L.  101-650,  title  III,  §  306(d)(1), 
Dec.  1,  1990,  104  Stat.  5110,  §  8440b;  renum- 
bered §  8440c  and  amended  Pub.  L.  102-198, 
§  7(c)(1),  Dec.  9,  1991,  105  Stat.  1624.) 

Prior  Provisions 

Another  section  8440c  was  renumbered  section  8440d 
of  this  title. 

Amendbcents 

1991— Pub.  L.  102-198,  §  7(c)(1)(A),  renumbered  sec- 
tion 8440b  of  this  title  as  this  section. 

Subsec.  (b)(4)(A).  Pub.  L.  102-198,  §  7(c)(l)(B)(i). 
substituted  "subsection  (c)"  for  "subsection  (d)". 

Subsec.  (b)(7).  Pub.  L.  102-198.  §  7(c)(l)(B)(ii).  redes- 
ignated par.  (8)  as  (7)  and  struck  out  former  par.  (7) 
which  read  as  follows:  "Sums  contributed  pursuant  to 
this  section  by  Claims  Court  judges,  as  well  as  all  pre- 
vious contributions  to  the  Thrift  Savings  Fund  by 
those  judges,  and  earnings  attributable  to  such  sums 
and  contributions,  may  be  invested  and  reinvested 
only  in  the  Government  Securities  Investment  Fund 
established  under  section  8438(b)(1)(A)  of  this  title." 

Subsec.  (b)(8).  Pub.  L.  102-198.  §7(c)(l)(B)(li),  (iii) 
added  par.  (8)  and  redesignated  former  par.  (8)  as  (7). 

Subsec.  (b)(9).  Pub.  L.  102-198,  §  7(c)(l)(B)(iii). 
added  par.  (9). 

Effective  Date  of  1991  Amendment 

Section  7(c)(3)  of  Pub.  L.  102-198  provided  that: 
"Paragraphs  (8)  and  (9)  of  section  8440c(b)  of  title  5. 
United  States  Code  (as  added  by  paragraph  (1))  shall 
be  effective  as  of  January  1.  1991.  and  shall  apply  to 
any  Claims  Court  judge  retiring  on  or  after  such 
date." 


Effective  Date 

Section  applicable  to  judges  of.  and  senior  judges  in 
active  service  with,  the  United  States  Claims  Court  on 
or  after  Dec.  1.  1990,  see  section  306(f)  of  Pub.  L. 
101-650,  set  out  as  an  Effective  Date  of  1990  Amend- 
ment note  under  section  8331  of  this  title. 

§  8440d.^  Judges  of  the  United  States  Court  of  Veter- 
ans Appeals 

(a)(1)  A  judge  of  the  United  States  Court  of 
Veterans  Appeals  may  elect  to  contribute  to  the 
Thrift  Savings  Fund. 

(2)  An  election  may  be  made  under  paragraph 
(1)  only  during  a  period  provided  imder  section 
8432(b)  of  this  title  for  individuals  subject  to 
chapter  84  of  this  title. 

(b)(1)  Except  as  otherwise  provided  in  this 
subsection,  the  provisions  of  this  subchapter 
and  subchapter  VII  of  this  chapter  shall  apply 
with  respect  to  a  judge  making  contributions  to 
the  Thrift  Savings  Fund. 

(2)  The  amount  contributed  by  a  judge  may 
not  exceed  5  percent  of  the  amount  of  the 
judge's  basic  pay.  Basic  pay  does  not  include 
any  retired  pay  paid  pursuant  to  section  7296  of 
title  38. 

(3)  No  contributions  may  be  made  for  the 
benefit  of  a  judge  under  section  8432(c)  of  this 
title. 

(4)  Section  8433(b)  of  this  title  applies  with 
respect  to  a  judge  who  elects  to  make  contribu- 
tions to  the  Thrift  Savings  Fund  and  retires 
under  section  7296(b)  of  title  38. 

(5)  A  transfer  shall  be  made  as  provided  in 
section  8433(d)  of  this  title  in  the  case  of  a 
judge  who  elects  to  make  contributions  to  the 
Thrift  Savings  Fund  and  thereafter  ceases  to 
serve  as  a  judge  of  the  United  States  Court  of 
Veterans  Appeals  but  does  not  retire  under  sec- 
tion 7296(b)  of  title  38. 

(6)  The  provisions  of  section  8351(b)(7)  of  this 
title  shall  apply  with  respect  to  a  judge  who 
has  elected  to  contribute  to  the  Thrift  Savings 
Fund  under  this  section. 

(Added  Pub.  L.  102-82,  §  5(a)(1),  Aug.  6.  1991. 
105  Stat.  376,  §  8440c;  renumbered 
§  2440d[8440d],  Pub.  L.  102-198,  §  7(c)(4)(A), 
Dec.  9.  1991,  105  Stat.  1625.) 

Amendments 

1991— Pub.  L.  102-198  which  directed  the  renumber- 
ing of  section  8440c  of  this  title  as  section  2440d  of 
this  title,  was  executed  by  renumbering  section  8440c 
of  this  title  as  this  section  to  reflect  the  probable 
intent  of  Congress. 

First  Election 

Section  5(b)  of  Pub.  L.  102-82,  as  amended  by  Pub. 
L.  102-198.  §  7(c)(4)(C).  Dec.  9.  1991.  105  Stat.  1625, 
provided  that:  "A  judge  of  the  United  States  Court  of 
Veterans  Appeals  on  the  date  of  the  enactment  of  this 
Act  [Aug.  6.  1991]  may  make  an  election  under  section 
8440d(a)  of  title  5.  United  States  Code,  within  60  days 
after  the  date  of  the  enactment  of  this  Act.*' 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  38  section  7296. 


^  See  1991  Amendment  note  below. 
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SUBCHAPTER  IV-SURVIVOR  ANNUITIES 

SXTBCHAPTER  REFERRED  TO  IN  OTHER  SECTIONS 

This  subchapter  is  referred  to  in  sections  8348,  8401, 
8420a.  8422,  8424,  8461,  8464a,  8466,  8468,  8470  of  this 
tiUe;  title  2  section  121b:  title  22  section  4071j;  title  38 
section  7426;  title  50  section  403s. 

§8441.  Definitions 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8442,  8443  of 
this  title;  title  50  section  403s. 

§  8442.  Rights  of  a  widow  or  widower 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8416,  8417, 
8419,  8435,  8445,  8462,  8468,  8901  of  this  title;  title  22 
section  4071d;  title  38  section  7438. 

§  8443.  Rights  of  a  child 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8441,  8462  of 
this  title;  title  38  section  7438. 

SUBCHAPTER  V— DISABILITY  BENEFITS 
Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  8401,  8422, 
8424,  8433,  8461,  8464,  8464a,  8470  of  this  title;  title  2 
section  121b;  title  50  section  403s. 

§  8451.  Disability  retirement 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8435,  8456, 
8461.  8464  of  this  title;  title  38  sections  7426,  7438. 

SUBCHAPTER  VI— GENERAL  AND 
ADMINISTRATIVE  PROVISIONS 

§  8461.  Authority  of  the  OfHce  of  Personnel  Manage- 
ment 

iSee  main  edition  for  text  ofia)  to  (m)] 

(n)(l)  Under  regulations  prescribed  by  the 
Office,  an  employee  of  the  Department  of  De- 
fense or  the  Coast  Guard  who— 

(A)  has  not  previously  made  or  had  an  op- 
portunity to  make  an  election  under  this  sub- 
section; 

(B)  has  5  or  more  years  of  civilian  service 
creditable  under  this  chapter;  and 

(C)  moves,  without  a  break  in  service  of 
more  than  3  days,  to  employment  in  a  nonap- 
propriated fund  instrumentality  of  the  De- 
partment of  Defense  or  the  Coast  Guard,  re- 
spectively, described  in  section  2105(c), 

shall  be  given  the  opportunity  to  elect  irrevoca- 
bly, within  30  days  after  such  move,  to  remain 
covered  as  an  employee  under  this  chapter 
during  any  emplojmient  described  in  section 
2105(c)  after  such  move. 

(2)  Under  regulations  prescribed  by  the 
Office,  an  employee  of  a  nonappropriated  fund 
instrumentality  of  the  Department  of  Defense 
or  the  Coast  Guard  described  in  section  2105(c), 
who— 

(A)  has  not  previously  made  or  had  an  op- 
portunity to  make  an  election  imder  this  sub- 
section; 

(B)  is  a  vested  participant  in  a  retirement 
system  established  for  employees  described  in 


section  2105(c),  as  the  term  "vested  partici- 
pant" is  defined  by  such  system; 

(C)  moves,  without  a  break  in  service  of 
more  than  3  days,  to  a  position  in  the  Depart- 
ment of  Defense  or  the  Coast  Guard,  respec- 
tively, that  is  not  described  by  section  2105(c); 
and 

(D)  is  not  eligible  to  make  an  election  imder 
section  8347(p), 

shall  be  given  the  opportimity  to  elect  irrevoca- 
bly, within  30  days  after  such  move,  to  remain 
covered,  during  any  subsequent  employment  as 
an  employee  as  defined  by  section  2105(a)  or 
section  2105(c),  by  the  retirement  system  appli- 
cable to  such  employee's  current  or  most  recent 
employment  described  by  section  2105(c)  rather 
than  be  subject  to  this  chapter. 

(As  amended  Pub.  L.  101-508,  title  VII, 
§  7202(k)(2),  Nov.  5.  1990, 104  Stat.  1388-339.) 

Amendments 
1990— Subsec.  (n).  Pub.  L.  101-508  added  subsec.  (n). 

Effective  Date  of  1990  Auendment: 

Amendment  by  Pub.  L.  101-508  applicable  with  re- 
spect to  any  individual  who,  on  or  after  Jan.  1.  1987, 
moves  from  emplosmaent  in  nonappropriated  fund  in- 
strumentality of  Department  of  Defense  or  Coast 
Guard,  that  is  described  in  section  2105(c)  of  this  title, 
to  employment  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  or  who  moves  from 
emplosmient  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  to  employment  in 
nonappropriated  fund  instnmientality  of  Department 
or  Coast  Guard,  that  is  described  in  section  2105(c), 
see  section  7202(m)(l)  of  Pub.  L.  101-508,  set  out  as  a 
note  imder  section  2105  of  this  title. 

Treatment  of  Individuals  Electing  To  Rebcain 
Subject  to  Their  Former  Retirement  System 

For  provisions  relating  to  the  deductions  and  contri- 
butions required  with  respect  to  individuals  electing 
under  section  8347(p)  or  8461(n)  of  this  title  to  remain 
covered  under  subchapter  III  of  chapter  83  of  this 
title,  chapter  84  of  this  title,  or  a  retirement  system 
for  employees  described  in  section  2105(c)  of  this  title, 
see  section  7202(n)  of  Pub.  L.  101-508,  set  out  as  a  note 
under  section  2105  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8401,  8901  of 
this  title. 

§  8468.  Annuities  and  pay  on  reemployment 

ISee  main  edition  for  text  ofia)  to  (e)l 

(f)(1)  The  Director  of  the  Office  of  Personnel 
Management  may,  at  the  request  of  the  head  of 
an  Executive  agency— 

(A)  waive  the  application  of  the  preceding 
provisions  of  this  section  on  a  case-by-case 
basis  for  employees  in  positions  for  which 
there  is  exceptional  difficulty  in  recruiting  or 
retaining  a  qualified  employee;  or 

(B)  grant  authority  to  the  head  of  such 
agency  to  waive  the  application  of  the  preced- 
ing provisions  of  this  section,  on  a  case-by- 
case  basis,  for  an  employee  serving  on  a  tem- 
porary basis,  but  only  if,  and  for  so  long  as, 
the  authority  is  necessary  due  to  an  emergen- 
cy involving  a  direct  threat  to  life  or  property 
or  other  unusual  circumstances. 
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(2)  The  Office  shall  prescribe  regulations  for 
the  exercise  of  any  authority  under  this  subsec- 
tion, including  criteria  for  any  exercise  of  au- 
thority and  procedures  for  terminating  a  dele- 
gation of  authority  under  paragraph  (1)(B). 

(g)(1)  If  warranted  by  circumstances  de- 
scribed in  subsection  (f)(1)(A)  or  (B)  (as  appli- 
cable), the  Director  of  the  Administrative 
Office  of  the  United  States  Courts  shall,  with 
respect  to  an  employee  in  the  judicial  branch, 
have  the  same  waiver  authority  as  would  be 
available  to  the  Director  of  the  Office  of  Per- 
sonnel Management,  or  a  duly  authorized 
agency  head,  under  subsection  (f)  with  respect 
to  an  employee  of  an  Executive  agency. 

(2)  Authority  under  this  subsection  may  not 
be  exercised  with  respect  to  a  justice  or  judge 
of  the  United  States,  ss  defined  in  section  451 
of  title  28. 

(h)(1)  If  warranted  by  circumstances  de- 
scribed in  subsection  (f)(1)(A)  or  (B)  (as  appli- 
cable), an  official  or  committee  designated  in 
paragraph  (2)  shall,  with  respect  to  the  employ- 
ees specified  in  the  applicable  subparagraph  of 
such  paragraph,  have  the  same  waiver  author- 
ity as  would  be  available  to  the  Director  of  the 
Office  of  Personnel  Management,  or  a  duly  au- 
thorized agency  head,  under  subsection  (f )  with 
respect  to  an  employee  of  an  Executive  agency. 

(2)  Authority  imder  this  subsection  may  be 
exercised— 

(A)  with  respect  to  an  employee  of  an 
agency  in  the  legislative  branch,  by  the  head 
of  such  agency; 

(B)  with  respect  to  an  employee  of  the 
House  of  Representatives,  by  the  Speaker  of 
the  House  of  Representatives;  and 

(C)  with  respect  to  an  employee  of  the 
Senate,  by  the  Committee  on  Rules  and  Ad- 
ministration of  the  Senate. 

(3)  Any  exercise  of  authority  under  this  sub- 
section shall  be  in  conformance  with  such  writ- 
ten policies  and  procedures  as  the  agency  head, 
the  Speaker  of  the  House  of  Representatives, 
or  the  Committee  on  Rules  and  Administration 
of  the  Senate  (as  applicable)  shall  prescribe, 
consistent  with  the  provisions  of  this  subsec- 
tion. 

(4)  For  the  purpose  of  this  subsection, 
"agency  in  the  legislative  branch",  "employee 
of  the  House  of  Representatives",  "employee  of 
the  Senate",  and  "congressional  employee" 
each  has  the  meaning  given  to  it  in  section  5531 
of  this  title. 

(i)(l)  For  the  purpose  of  subsections  (f) 
through  (h),  "Executive  agency"  shall  not  in- 
clude the  General  Accoimting  Office. 

(2)  An  employee  as  to  whom  a  waiver  under 
subsection  (f ),  (g),  or  (h)  is  in  effect  shall  not  be 
considered  an  employee  for  purposes  of  this 
chapter  or  chapter  83  of  this  title. 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  §  108(c)],  Nov.  5,  1990,  104  Stat.  1427, 
1450;  Pub.  L.  101-510,  div.  A,  title  XII. 
§  1206(j)(3),  Nov.  5,  1990,  104  Stat.  1664;  Pub.  L. 
102-190,  div.  A.  title  VI,  §  655(c),  Dec.  5,  1991, 
105  Stat.  1392.) 

AMENDioorrs 

1991— Subsec.  (f)(3).  Pub.  L.  102-190.  §655(0(2), 
struck  out  par.  (3)  which  read  as  follows:  "An  employ- 


ee to  whom  a  waiver  under  subparagraph  (A)  or  (B)  of 
paragraph  (1)  applies  shall  not  be  deemed  an  employ- 
ee for  the  purposes  of  chapter  83  or  this  chapter  while 
such  waiver  is  in  effect." 

Subsecs.  (g)  to  (i).  Pub.  L.  102-190,  §  655(c)(1),  added 
subsecs.  (g)  to  (1). 

L990— Subsec.  (f).  Pub.  L.  101-509  and  Pub.  L. 
101-510  amended  section  identically,  adding  subsec. 
(f).  See  Effective  and  Termination  Dates  of  1990 
Amendments  note  below. 

Effective  and  Termination  Dates  of  1990 
Amendments 

i\mendment  by  Pub.  L.  101-510  ceases  to  be  in  effect 
Nov.  5.  1990,  see  section  1206(j)(4)  of  Pub.  L.  101-510, 
set  out  as  a  note  under  section  5532  of  this  title. 

i\mendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §305]  of  Pub.  L. 
101-509,  set  out  as  an  Effective  Date  of  1990  Amend- 
ment note  imder  section  5301  of  this  title. 

Annual  Report  to  Congress 

Each  agency  in  legislative  branch  to  submit  to 
Speaker  of  House  of  Representatives  and  Committee 
on  Rules  and  Administration  of  Senate,  for  each  cal- 
endar year,  a  written  report  on  how  authority  made 
available  as  result  of  amendment  by  Pub.  L.  102-190 
w£LS  used  by  such  agency  during  the  period  covered  by 
such  report,  see  section  655(d)  of  Pub.  L.  102-190,  set 
out  as  a  note  under  section  5532  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  20  section  4512; 
title  22  section  4064. 

SUBCHAPTER  VII— FEDERAL  RETIRE- 
MENT THRIFT  INVESTMENT  MANAGE- 
MENT SYSTEM 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  8351,  8402, 
8434,  8437,  8439,  8440a,  8440b,  8440c.  8440d,  8461  of 
this  title;  title  22  section  4071h;  title  28  sections  178, 
377. 

§  8476.  Administrative  provisions 

ISee  main  edition  for  text  of  (a)  to  (c)] 

(d)(1)  Each  member  of  the  Board  who  is  not 
an  officer  or  employee  of  the  Federal  Govern- 
ment shall  be  compensated  at  the  daily  rate  6i 
basic  pay  for  level  IV  of  the  Executive  Schedule 
for  each  day  during  which  such  member  is  en- 
gaged in  performing  a  function  of  the  Board. 

iSee  main  edition  for  text  of  (2)  and  (3);  (6)3 

(As  amended  Pub.  L.  101-509,  title  V,  §529 
[title  I,  §  101(b)(9)(K)],  Nov.  5,  1990,  104  Stat. 
1427,  1442.) 

References  in  Text 

Level  IV  of  the  Executive  Schedule,  referred  to  in 
subsec.  (d)(1),  is  set  out  in  section  5315  of  this  title. 

Amendments 

1990— Subsec.  (d)(1).  Pub.  L.  101-509  substituted 
"level  IV  of  the  Executive  Schedule"  for  "grade  GS-18 
ol  the  General  Schedule". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
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1990.  see  section  529  [title  III.  §305]  of  Pub.  L. 
101-509.  set  out  as  a  note  under  section  5301  of  this 
title. 

§  8477.  Fiduciary  responsibilities;  liability  and  penal- 
ties 

ISee  main  edition  for  text] 

(As  amended  Pub.  L.  101-335,  §  8,  July  17,  1990, 
104  Stat.  325.) 

Abiendments 

1990— Pub.  L.  101-335  repealed  section  133(c)  of  Pub. 
L.  100-238.  See  Effective  Date  of  1988  Amendment 
note  below. 

Effective  Date  of  1988  Amendments 

Section  133(b)  of  Pub.  L.  100-238  provided  that: 
"The  provisions  of  section  8477(e)(1).  (2).  (3).  (4).  (5), 
and  (6)  of  title  5.  United  States  Code  (as  amended  by 
subsection  (a)  of  this  section),  shall  apply  to  any  civil 
action  or  proceeding  arising  from  any  act  or  omission 
occurring  on  or  after  October  1, 1986." 

Section  133(c)  of  Pub.  L.  100-238.  which  provided 
that  the  provisions  of  subsection  (a)  (and  the  amend- 
ments to  section  8477(e)  of  title  5  contained  therein) 
and  subsection  (b)  of  this  section  were  to  be  repealed 
effective  on  Dec.  31.  1990.  and  that  on  and  after  Dec. 
31,  1990.  the  provisions  of  section  8477(e)  of  title  5 
were  to  be  in  effect  as  such  provisions  were  in  effect 
on  Jan.  7,  1988.  was  repealed  by  Pub.  L.  101-335.  §  8. 
July  17, 1990, 104  Stat.  325. 

§  8478.  Bonding 

Transfer  of  Functions 

The  Federal  Savings  and  Loan  Insurance  Corpora- 
tion was  abolished  and  its  fimctions  transferred,  see 
sections  401  to  406  of  Pub.  L.  101-73,  set  out  as  a  note 
under  section  1437  of  Title  12,  Banks  and  Banking. 

CHAPTER  85— UNEMPLOYMENT 
COMPENSATION 

SUBCHAPTER  I— EMPLOYEES 
GENERALLY 

§  8501.  Definitions 

Temporary  1990  Census  Services  Constituting 
Federal  Service 

Determination  respecting  temporary  1990  census 
services  as  Federal  service  for  purposes  of  this  sub- 
chapter, see  section  141  of  Pub.  L.  101-382,  set  out  as  a 
note  under  section  23  of  Title  13,  Census. 

SUBCHAPTER  II— EX-SERVICEMEN 

§  8521.  Definitions;  application 

(a)  For  the  purpose  of  this  subchapter— 

(1)  "Federal  service"  means  active  service 
(not  including  active  duty  in  a  reserve  status 
unless  for  a  continuous  period  of  90  days  or 
more)  in  the  armed  forces  or  the  Commis- 
sioned Corps  of  the  National  Oceanic  and  At- 
mospheric Administration  if  with  respect  to 
that  service— 

iSee  main  edition  for  text  of  (A)  and  (B),  (2) 
and(3);(b)l 

C(c)  Repealed.  Pub.  L.  102-164.  title  III, 
§  301(a),  Nov.  15,  1991,  105  Stat.  1059.] 

(As  amended  Pub.  L.  102-164,  title  III,  §  301(a), 
(b),  Nov.  15,  1991,  105  Stat.  1059.) 


Codification 

Section  8  of  Pub.  L.  102-107,  Aug.  17,  1991.  105  Stat. 
546,  which  contained  provisions  substantially  identical 
to  those  of  section  301  of  Pub.  L.  102-164,  amending 
this  section  and  enacting  provisions  set  out  below,  did 
not  become  effective  pursuant  to  section  10(b)  of  Pub. 
L.  102-107,  because  the  President  did  not  talte  the 
action  required  by  that  section  by  Aug.  17, 1991. 

Amendbsents 

1991— Subsec.  (a)(1).  Pub.  L.  102-164.  §  301(b).  substi- 
tuted "90  days"  for  "180  days". 

Subsec.  (c).  Pub.  L.  102-164.  §  301(a),  struck  out 
subsec.  (c)  which  read  as  follows: 

"(1)  An  individual  shall  not  be  entitled  to  compensa- 
tion under  this  subchapter  for  any  week  before  the 
fifth  week  beginning  after  the  week  in  which  the  indi- 
^/idual  was  discharged  or  released. 

"(2)  The  aggregate  amount  of  compensation  payable 
on  the  basis  of  Federal  service  (as  defined  in  subsec- 
tion (a))  to  any  individual  with  respect  to  any  benefit 
year  shall  not  exceed  13  times  the  individual's  weekly 
benefit  amount  for  total  unemployment." 

Effective  Date  of  1991  Amendbient 

Section  301(c)  of  Pub.  L.  102-164  provided  that: 
'The  amendments  made  by  this  section  [amending 
this  section]  shall  apply  to  weeks  of  unemployment 
beginning  on  or  after  the  date  of  the  enactment  of 
this  Act  [Nov.  15.  19913." 

CHAPTER  87— LIFE  INSURANCE 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  1103,  1308, 
3373.  3374.  3582,  5304.  5362  of  this  title;  title  2  sections 
31b-5,  72a;  title  20  section  125;  title  22  sections  2025, 
2391,  3649,  3658.  4606;  title  25  section  4501;  title  28  sec- 
tions 332.  627,  634.  996;  title  38  sections  7438,  7453. 
7458;  title  39  section  1005;  title  42  sections  2996d,  4276, 
10704;  title  45  section  1206. 

§  8706.  Termination  of  insurance;  assignment  of  own- 
ership 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8701,  8705, 
8707.  8708,  8714a.  8714b  of  this  title. 

§  8708.  Government  contributions 

ISee  main  edition  for  text  of  (a)  to  (c)] 

(d)(1)  Except  as  otherwise  provided  in  this 
subsection,  for  each  period  in  which  an  employ- 
ee continues  life  insurance  after  retirement  or 
while  in  receipt  of  compensation  under  sub- 
chapter I  of  chapter  81  of  this  title  because  of 
disease  or  injury  to  the  employee,  as  provided 
under  section  8706(b)  of  this  title,  a  sum  equal 
to  one-half  of  the  amount  which  is  withheld 
from  the  employee's  annuity  or  compensation 
under  section  8707  of  this  title  shall  be  contrib- 
uted by  the  Office  from  annual  appropriations 
which  are  authorized  to  be  made  for  that  pur- 
pose and  which  may  be  made  available  until  ex- 
pended. 

(2)  Contributions  under  this  subsection— 

(A)  shall  not  be  made  other  than  with  re- 
spect to  individuals  who  retire,  or  commence 
receiving  compensation,  after  December  31, 
1989; 

(B)  shall  not  be  made  with  respect  to  any 
individual    for   months    after    the    calendar 
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month  in  which  such  individual  becomes  65 
years  of  age;  and 

(C)  shall,  in  the  case  of  any  individual  who 
elects  coverage  under  subparagraph  (B)  of 
section  8706(b)(3)  of  this  title,  be  equal  to  the 
amount  which  would  apply  under  this  subsec- 
tion if  such  individual  had  instead  elected 
coverage  under  subparagraph  (A)  of  such  sec- 
tion. 

(3)  The  United  States  Postal  Service  shall  pay 
the  contributions  required  under  this  subsec- 
tion with  respect  to  any  individual  who— 

(A)  first  becomes  an  annuitant  by  reason  of 
retirement  from  employment  with  the  United 
States  Postal  Service  after  December  31,  1989; 
or 

(B)  commences  receiving  compensation 
under  subchapter  I  of  chapter  81  of  this  title 
(because  of  disease  or  injury  to  the  individ- 
ual) after  December  31,  1989,  if  the  position 
last  held  by  the  individual  before  commenc- 
ing to  receive  such  compensation  was  within 
the  United  States  Postal  Service. 

(As  amended  Pub.  L.  101-303,  §  2,  May  29,  1990, 
104  Stat.  250.) 

Amendb^nts 
1990— Subsec.  (d).  Pub.  L.  101-303  added  subsec.  (d). 

§  8713.  Effect  of  other  statutes 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  25  section  4501. 

CHAPTER  89-HEALTH  INSURANCE 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  1308,  3373, 
3374,  3582  of  this  title;  title  2  sections  31b-5,  72a;  title 
22  sections  2391,  3649,  4069c,  4069c-l,  4606;  title  25  sec- 
tion 450i;  title  28  sections  332,  627,  634,  996;  title  39 
section  1005;  title  40  section  214c;  title  42  sections 
300e-l,  300e-6,  426a,  1395y.  2996d.  10704;  title  45  sec- 
tion 1206;  title  50  section  403p. 

§  8901.  Definitions 

For  the  purpose  of  this  chapter— 

LSee  main  edition  for  text  ofil)  and  (2)1 

(3)  "arniuitant"'  means— 
(A)  an  employee  who  retires— 

(i)  on  an  inmiediate  annuity  imder  sub- 
chapter III  of  chapter  83  of  this  title,  or 
another  retirement  system  for  employees 
of  the  Government,  after  5  or  more  years 
of  service; 

(ii)  under  section  8412  or  8414  of  this 
title; 

(iii)  for  disability  under  subchapter  III 
of  chapter  83  of  this  title,  chapter  84  of 
this  title,  or  another  retirement  system 
for  employees  of  the  Government;  or 

(iv)  on  an  immediate  aimuity  under  a 
retirement  system  established  for  employ- 
ees described  in  section  2105(c),  in  the 
case  of  an  individual  who  elected  imder 
section  8347(p)(2)  or  8461(n)(2)  to  remain 
subject  to  such  a  system; 

iSee  main  edition  for  text  of(B)  to  (Z»,  (4)  to 
(11)1 


(As    amended    Pub.     L.     101-508.    title    VII, 
§  7202(Z),  Nov.  5,  1990,  104  Stat.  1388-339.) 

Amendments 
1990— Par.  (3)(A)(iv).  Pub.  L.  101-508  added  cl.  (iv). 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-508  applicable  with  re- 
spect to  any  individual  who,  on  or  after  Jan.  1,  1987, 
moves  from  employment  in  nonappropriated  fund  in- 
strumentality of  Department  of  Defense  or  Coast 
Guard,  that  is  described  in  section  2105(c)  of  this  title, 
to  employment  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  or  who  moves  from 
employment  in  Department  or  Coast  Guard,  that  is 
not  described  in  section  2105(c),  to  emplojonent  in 
nonappropriated  fund  instrumentality  of  Department 
or  Coast  Guard,  that  is  described  in  section  2105(c), 
see  section  7202(m)(l)  of  Pub.  L.  101-508,  set  out  as  a 
note  under  section  2105  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8902,  8903, 
8903a,  8905a,  8906,  8909,  8913  of  this  title;  title  40  sec- 
tion 214c;  title  42  section  251. 

§  8902.  Contracting  authority 

LSee  main  edition  for  text  of  (a)  to  (j)l 

(k)(l)  When  a  contract  under  this  chapter  re- 
quires payment  or  reimbursement  for  services 
which  may  be  performed  by  a  clinical  psycholo- 
gist, optometrist,  nurse  midwife,  or  nurse  prac- 
titioner/clinical specialist,  licensed  or  certified 
as  such  under  Federal  or  State  law,  as  applica- 
ble, or  by  a  qualified  clinical  social  worker  as 
defined  in  section  8901(11),  an  employee,  armui- 
tant,  family  member,  former  spouse,  or  person 
having  continued  coverage  under  section  8905a 
of  this  title  covered  by  the  contract  shall  be 
free  to  select,  and  shall  have  direct  access  to, 
such  a  clinical  psychologist,  qualified  clinical 
social  worker,  optometrist,  nurse  midwife,  or 
nurse  practitioner/nurse  clinical  specialist 
without  supervision  or  referral  by  another 
health  practitioner  and  shall  be  entitled  under 
the  contract  to  have  payment  or  reimburse- 
ment made  to  him  or  on  his  behalf  for  the  serv- 
ices performed. 

[.See  main  edition  for  text  of  (2);  (I)  and  (m)l 

(n)  A  contract  for  a  plan  described  by  section 
8903(1),  (2),  or  (3),  or  section  8903a,  shall  re- 
quire the  carrier— 

(1)  to   implement  hospitalization-cost-con- 
tainment  measures,  such  as  measures— 

(A)  for  verifying  the  medical  necessity  of 
any  proposed  treatment  or  surgery; 

(B)  for  determining  the  feasibility  or  ap- 
propriateness of  providing  services  on  an 
outpatient  rather  than  on  an  inpatient 
basis; 

(C)  for  determining  the  appropriate 
length  of  stay  (through  concurrent  review 
or  otherwise)  in  cases  involving  inpatient 
care;  and 

(D)  involving  case  management,  if  the  cir- 
cumstances so  warrant;  and 

(2)  to  establish  incentives  to  encourage  com- 
pliance with  measures  under  paragraph  (1). 
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(As  amended  Pub.  L.  101-508,  title  VII, 
§  7002(a),  Nov.  5,  1990,  104  Stat.  1388-329;  Pub. 
L.  101-509.  title  IV,  §  1,  Nov.  5,  1990,  104  Stat. 
1421.) 

Codification 

Another  section  1  of  title  IV  of  Pub.  L.  101-509.  104 
Stat.  1416.  enacted  sections  2701  to  2706  of  Title  44, 
Public  Printing  and  Documents,  and  provisions  set  out 
as  a  note  under  section  2102  of  Title  44. 

Amendments 

1990— Subsec.  (k)(l).  Pub.  L.  101-509  substituted 
"performed  by  a  clinical  psychologist,  optometrist, 
nurse  midwife,  or  nurse  practioner/clinical  specialist" 
for  "performed  by  a  clinical  psychologist  or  optom- 
etrist" and  "qualified  clinical  social  worker,  optom- 
etrist, nurse  xnidwife,  or  nurse  practioner /nurse  clini- 
cal specialist"  for  "qualified  clinical  social  worker  or 
optometrist". 

Subsec.  (n).  Pub.  L.  101-508  added  subsec.  (n). 

Effective  Date  of  1990  Amendment 

Section  7002(g)  of  Pub.  L.  101-508  provided  that: 
"Except  as  provided  in  subsection  (f )  [set  out  as  a  note 
under  section  8904  of  this  title],  the  amendments 
made  by  this  section  [amending  this  section,  sections 
8904.  8909.  and  8910  of  this  title,  and  provisions  set  out 
as  a  note  under  section  8906  of  this  title]  shall  apply 
with  respect  to  contract  years  beginning  on  or  after 
January  1. 1991." 

Rate  Reduction  for  Medicare  Eligible  Federal 
Annuitants 

Pub.  L.  100-360.  title  IV.  §  422.  July  1.  1988.  102  Stat. 
810.  which  directed  the  Office  of  Personnel  Managcj- 
ment  to  reduce  the  rates  charged  medicare  eligible  in- 
dividuals participating  in  health  benefit  plans  by  a 
prorated  amoimt.  was  repealed  by  Pub.  L.  101-234. 
title  III,  §  301(a).  Dec.  13. 1989.  103  Stat.  1985. 

§  8903.  Health  benefits  plans 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8901,  8902, 
8902a,  8903a,  8904,  8905.  8907.  8908.  8909,  8910,  8913  of 
this  title;  title  42  section  1395s. 

§  8903a.  Additional  health  benefits  plans 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8901,  8902, 
8902a,  8905.  8907.  8908.  8909.  8910.  8913  of  this  title; 
title  42  section  1395s. 

§  8904.  Types  of  benefits 

(a)  The  benefits  to  be  provided  under  plans 
described  by  section  8903  of  this  title  may  be  of 
the  following  types: 

(1)  Service  Benefit  Plan.— 

(A)  Hospital  benefits. 

(B)  Surgical  benefits. 

(C)  In-hospital  medical  benefits. 

(D)  Ambulatory  patient  benefits. 

(E)  Supplemental  benefits. 

(F)  Obstetrical  benefits. 

(2)  Indemnity  Benefit  Plan.— 

(A)  Hospital  care. 

(B)  Surgical  care  and  treatment. 

(C)  Medical  care  and  treatment. 

(D)  Obstetrical  benefits. 

(E)  Prescribed  drugs,  medicines,  and  pros- 
thetic devices. 

(P)  Other  medical  supplies  and  services. 


(3)  Employee  Organization  Plans.— Bene- 
fits of  the  types  named  under  paragraph  (1) 
or  (2)  of  this  section  ^  or  both. 

(4)  Comprehensive  Medical  Plans.— Bene- 
fits of  the  types  named  under  paragraph  (1) 
or  (2)  of  this  section  ^  or  both. 

All  plans  contracted  for  under  paragraphs  (1) 
and  (2)  of  this  section  ^  shall  include  benefits 
both  for  costs  associated  with  care  in  a  general 
hospital  and  for  other  health  services  of  a  cata- 
strophic nature. 

(b)(1)  A  plan,  other  than  a  prepayment  plan 
described  in  section  8903(4)  of  this  title,  may 
not  provide  benefits,  in  the  case  of  any  retired 
enrolled  individual  who  is  age  65  or  older  and  is 
not  covered  to  receive  Medicare  hospital  and  in- 
surance benefits  under  part  A  of  title  XVIII  of 
the  Social  Security  Act  (42  U.S.C.  1395c  et  seq.), 
to  pay  a  charge  imposed  by  any  health  care 
provider,  for  inpatient  hospital  services  which 
are  covered  for  purposes  of  benefit  payments 
under  this  chapter  and  part  A  of  title  XVIII  of 
the  Social  Security  Act,  to  the  extent  that  such 
charge  exceeds  applicable  limitations  on  hospi- 
tal charges  established  for  Medicare  purposes 
under  section  1886  of  the  Social  Security  Act 
(42  U.S.C.  1395WW).  Hospital  providers  who 
have  in  force  participation  agreements  with  the 
Secretary  of  Health  and  Human  Services  con- 
sistent with  sections  1814(a)  and  1866  of  the 
Social  Security  Act  (42  U.S.C.  1395f(a)  and 
1395CC).  whereby  the  participating  provider  ac- 
cepts Medicare  benefits  as  full  payment  for  cov- 
ered items  and  services  after  applicable  patient 
copayments  under  section  1813  of  such  Act  (42 
U.S.C.  1395e)  have  been  satisfied,  shall  accept 
equivalent  benefit  payments  and  enroUee  co- 
payments  under  this  chapter  as  full  payment 
for  services  described  in  the  preceding  sentence. 
The  Office  of  Personnel  Management  shall 
notify  the  Secretary  of  Health  and  Human 
Services  if  a  hospital  is  found  to  knowingly  and 
willfully  violate  this  subsection  on  a  repeated 
basis  and  the  Secretary  may  invoke  appropriate 
sanctions  in  accordance  with  section  1866(b)(2) 
of  the  Social  Security  Act  (42  U.S.C. 
1395cc(b)(2))  and  applicable  regulations. 

(2)  Notwithstanding  any  other  provision  of 
law,  the  Secretary  of  Health  and  Human  Serv- 
ices and  the  Director  of  the  Office  of  Personnel 
Management,  and  their  agents,  shall  exchange 
any  information  necessary  to  implement  this 
subsection. 

(3)(A)  Not  later  than  December  1,  1991,  and 
periodically  thereafter,  the  Secretary  of  Health 
and  Hiunan  Services  (in  consultation  with  the 
Director  of  the  Office  of  Personnel  Manage- 
ment) shall  supply  to  carriers  of  plans  de- 
scribed in  paragraphs  (1)  through  (3)  of  section 
8903  the  Medicare  program  information  neces- 
sary for  them  to  comply  with  paragraph  (1). 

(B)  For  purposes  of  this  paragraph,  the  term 
"Medicare  program  information"  includes  the 
limitations  on  hospital  charges  established  for 
Medicare  purposes  under  section  1886  of  the 
Social  Security  Act  (42  U.S.C.  1395ww)  and  the 
identity  of  hospitals  which  have  in  force  agree- 


» So  in  original.  Probably  should  be  "subsection". 
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ments  with  the  Secretary  of  Health  and  Human 
Services  consistent  with  section  1814(a)  and 
1866  of  the  Social  Security  Act  (42  U.S.C:. 
1395f(a)  and  1395cc). 

(As  amended  Pub.  L.  101-508,  title  Vi:[, 
§  7002(f)(1),  Nov.  5,  1990,  104  Stat.  1388-330.) 

References  in  Text 

The  Social  Security  Act,  referred  to  in  subsec.  (b)(1). 
is  act  Aug.  14,  1935,  ch.  531,  49  Stat.  620,  as  amended. 
Part  A  of  title  XVIII  of  the  Social  Security  Act  is  clas- 
sified generally  to  part  A  (§  1395c  et  seq.)  of  subchap- 
ter XVIII  of  chapter  7  of  Title  42,  The  Public  Health 
and  Welfare.  For  complete  classification  of  this  Act  i:o 
the  Code,  see  section  1305  of  Title  42  and  Tables. 

Amendments 

1990— Pub.  L.  101-508  designated  existing  provisions 
as  subsec.  (a)  and  added  subsec.  (b). 

Effective  Date  of  1990  Amendment 

Section  7002(f)(2)  of  Pub.  L.  101-508  provided  that: 
'The  amendments  made  by  this  subsection  [amending 
this  section]  shall  apply  with  respect  to  contract  years 
beginning  on  or  after  January  1,  1992." 

§  8906.  Contributions 

iSee  main  edition  for  text  of  (a)  and  (6)1 

(c)  There  shall  be  withheld  from  the  pay  of 
each  enrolled  employee  and  except  ^  as  provid- 
ed in  subsection  (i)  of  this  section)  the  annuity 
of  each  enrolled  annuitant  and  there  shall  be 
contributed  by  the  Government,  amounts,  m 
the  same  ratio  as  the  contributions  of  the  em- 
ployee or  annuitant  and  the  Government  under 
subsection  (b)  of  this  section,  which  are  neces- 
sary for  the  administrative  costs  and  the  re- 
serves provided  for  by  section  8909(b)  of  this 
title. 

(d)  The  amount  necessary  to  pay  the  total 
charge  for  enrollment,  after  the  Government 
contribution  is  deducted,  shall  be  withheld 
from  the  pay  of  each  enrolled  employee  and 
(except  as  provided  in  subsection  (i)  of  this  sec- 
tion) from  the  annuity  of  each  enrolled  annui- 
tant. The  withholding  for  an  annuitant  shall  be 
the  same  as  that  for  an  employee  enrolled  in 
the  same  health  benefits  plan  and  level  of  bene- 
fits. 

ISee  main  edition  for  text  ofie)  and  (/)] 

(g)  CiSee  main  edition  for  text  of  (1)1 
(2)(A)  The  Government  contributions  author- 
ized by  this  section  for  health  benefits  for  jm 
individual  who  first  becomes  an  annuitant  by 
reason  of  retirement  from  employment  with 
the  United  States  Postal  Service  on  or  after 
July  1,  1971,  or  for  a  survivor  of  such  an  indi- 
vidual or  of  an  individual  who  died  on  or  after 
July  1,  1971,  while  employed  by  the  United 
States  Postal  Service,  shall  be  paid  by  the 
United  States  Postal  Service. 

(B)  In  determining  any  amount  for  which  the 
Postal  Service  is  liable  xmder  this  paragraph, 
the  amount  of  the  liability  shall  be  prorated  to 
reflect  only  that  portion  of  total  service  which 
is  attributable  to  civilian  service  performed  (by 
the  former  postal  employee  or  by  the  deceasied 


*  So  in  original.  Prolbably  should  be  "(except". 


individual  referred  to  in  subparagraph  (A),  as 
the  case  may  be)  after  June  30,  1971,  as  esti- 
mated by  the  Office  of  Personnel  Management. 

[See  main  edition  for  text  of(h)l 

(i)  An  annuitant  whose  annuity  is  insufficient 
to  cover  the  withholdings  required  for  enroll- 
ment in  a  particular  health  benefits  plan  may 
enroll  (or  remain  enrolled)  in  such  plan,  not- 
withstanding any  other  provision  of  this  sec- 
tion, if  the  annuitant  elects,  under  conditions 
prescribed  by  regulations  of  the  Office,  to  pay 
currently  into  the  Employees  Health  Benefits 
Fund,  through  the  retirement  system  that  ad- 
ministers the  annuitant's  health  benefits  en- 
rollment, an  amount  equal  to  the  withholdings 
that  would  otherwise  be  required  under  this 
section. 

(As  amended  Pub.  L.  101-239,  title  IV,  §  4003(a), 
Dec.  19,  1989,  103  Stat.  2135;  Pub.  L.  101-303, 
§  1(a),  (b).  May  29,  1990,  104  Stat.  250;  Pub.  L. 
101-508,  title  VII,  §  7102(a),  (b),  Nov.  5,  1990, 
104  Stat.  1388-333.) 

Amendments 

1990— Subsec.  (c).  Pub.  L.  101-303,  §  1(b)(1),  inserted 
"except  as  provided  in  subsection  (i)  of  this  section)" 
after  "enrolled  employee  and". 

Subsec.  (d).  Pub.  L.  101-303,  §  1(b)(2),  inserted 
"(except  as  provided  in  subsection  (i)  of  this  section)" 
after  "enrolled  employee  and". 

Subsec.  (g)(2).  Pub.  L.  101-508  designated  existing 
provisions  as  subpar.  (A),  substituted  "July  1.  1971," 
for  "October  1, 1986,"  in  two  places,  and  added  subpar. 
(B). 

Subsec.  (i).  Pub.  L.  101-303,  §  1(a),  added  subsec.  (i). 

1989— Subsec.  (g)(2).  Pub.  L.  101-239  inserted  "or  for 
a  survivor  of  such  an  individual  or  of  an  individual 
who  died  on  or  after  October  1,  1986,  while  employed 
by  the  United  States  Postal  Service,"  after  "1986,". 

Effective  Date  of  1990  Amendments 

Section  7102(c)  of  Pub.  L.  101-508  provided  that: 
"The  amendments  made  by  this  section  [amending 
this  section]  shall  take  effect  on  October  1,  1990,  and 
shall  apply  with  respect  to  amounts  payable  for  peri- 
ods beginning  on  or  after  that  date." 

Section  1(c)  of  Pub.  L.  101-303  provided  that:  "The 
amendments  made  by  this  section  [amending  this  sec- 
tion] shall  take  effect  on  the  date  of  enactment  of  this 
Act  [May  29,  1990].  Any  annuitant  whose  enrollment 
was  terminated  at  any  time  before  such  date  on  ac- 
count of  such  annuitant's  annuity  being  insufficient  to 
cover  the  amount  of  the  required  withholdings  may, 
under  regulations  prescribed  by  the  Office  of  Person- 
nel Management,  be  prospectively  reinstated  in  any 
available  health  benefits  plan  upon  application  of  the 
annuitant." 

Effective  Date  of  1989  Amendment 

Section  4003(b)  of  Pub.  L.  101-239  provided  that: 
"The  amendment  made  by  subsection  (a)  [amending 
this  section]  shall  take  effect  on  October  1,  1989,  and 
shall  apply  with  respect  to  amounts  payable  for  peri- 
ods beginning  on  or  after  that  date." 

Computation  of  Government  Contributions  to 
Federal  Employees  Health  Benefits  Program  for 
1990  Through  1993 

Pub.  L.  101-76,  Aug.  11,  1989,  103  Stat.  556,  as 
amended  by  Pub.  L.  101-508,  title  VII,  §  7002(e),  Nov. 
5,  1990,  104  Stat.  1388-330,  provided:  "That  (a)(1)  in 
the  administration  of  chapter  89  of  title  5,  United 
States  Code,  for  each  of  contract  years  1990  through 
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1993  (inclusive),  in  order  to  compute  the  average  sub- 
scription charges  under  section  8906(a)  of  such  title 
for  such  contract  years,  the  subscription  charges  in 
effect  for  the  indemnity  benefit  plan  on  the  beginning 
date  of  each  such  contract  year  shall  be  deemed  to  be 
the  subscription  charges  which— 

"(A)  were  in  effect  for  such  plan  on  the  beginning 

date  of  the  preceding  contract  year  as  adjusited 

imder  paragraph  (2);  or 

"(B)  if  subparagraph  (A)  does  not  apply,  \^^ere 
deemed  under  this  Act  to  have  been  in  effect  for  such 
plan  with  respect  to  the  preceding  contract  year  as  ad- 
justed under  paragraph  (2). 

"(2)  The  subscription  charges  imder  paragraph  (1) 
shall  be  increased  or  decreased  (as  appropriate)  by  the 
average  percentage  by  which  the  respective  subscrip- 
tion charges  taken  into  account  under  paragraphs  (1), 
(3),  and  (4)  of  such  section  8906(a)  for  that  contract 
year  increased  or  decreased  from  the  subscription 
charges  taken  into  accoimt  under  such  paragraphs  (1), 
(3),  and  (4)  for  the  preceding  contract  year. 

"(b)  Separate  percentages  shall  be  computed  unider 
subsection  (a)(2)  with  respect  to  enrollments  for  self 
alone  and  enrollments  for  self  and  family,  respective- 
ly. 

"(c)  The  provisions  of  this  Act  shall  not  apply  to  a 
contract  year  (or  any  period  thereafter),  if  comjjre- 
hensive  reform  legislation  is  enacted  to  amend  section 
8906  of  title  5,  United  States  Code,  and  such  amend- 
ment is  required  to  be  implemented  by  the  commence- 
ment of  negotiations  pertaining  to  rates  and  benefits 
for  such  contract  year. 

"(d)  Any  reference  in  this  Act  to  a  'contract  year' 
shall  be  considered  to  be  a  reference  to  a  contract  year 
under  chapter  89  of  title  5,  United  States  Code. 

"(e)  No  later  than  180  days  after  the  date  of  the  en- 
actment of  this  Act  [Aug.  11.  1989],  the  Director  of 
the  Office  of  Personnel  Management  shall  transmit 
recommendations  to  the  Congress  for  comprehenjsive 
reform  of  the  Federal  Employee  Health  Benefits  I>ro- 
gram." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  8906a,  8909  of 
this  title;  title  40  section  214c;  title  42  section  1395s; 
title  45  section  1212. 

§  8909.  Employees  Health  Benefits  Fund 

(a)  There  is  in  the  Treasury  of  the  United 
States  an  Employees  Health  Benefits  Puind 
which  is  administered  by  the  Office  of  Person- 
nel Management.  The  contributions  of  enroU- 
ees  and  the  Government  described  by  section 
8906  of  this  title  shall  be  paid  into  the  Fund. 
The  Fund  is  available— 

(1)  without  fiscal  year  limitation  for  all  pay- 
ments to  approved  health  benefits  plans;  ajid 

(2)  to  pay  expenses  for  administering  this 
chapter  within  the  limitations  that  may  be 
specified  annually  by  Congress. 

Pajnnents  from  the  Fund  to  a  plan  participat- 
ing in  a  letter-of-credit  arrangement  under  this 
chapter  shall,  in  connection  with  any  payment 
or  reimbursement  to  be  made  by  such  plan  for 
a  health  service  or  supply,  be  made,  to  the  max- 
imum extent  practicable,  on  a  checks-presented 
basis  (as  defined  imder  regulations  of  the  De- 
partment of  the  Treasury). 

ISee  main  edition  for  text  ofih)  to  (e)] 

(f)(1)  No  tax,  fee,  or  other  monetary  payment 
may  be  imposed,  directly  or  indirectly,  on  a  car- 
rier or  an  underwriting  or  plan  administration 
subcontractor  of  an  approved  health  benefits 
plan  by  any  State,  the  District  of  Colimibia,  or 


the  Commonwealth  of  Puerto  Rico,  or  by  any 
political  subdivision  or  other  governmental  au- 
thority thereof,  with  respect  to  any  payment 
made  from  the  Fund. 

(2)  Paragraph  (1)  shall  not  be  construed  to 
exempt  any  carrier  or  underwriting  or  plan  ad- 
ministration subcontractor  of  an  approved 
health  benefits  plan  from  the  imposition,  pay- 
ment, or  collection  of  a  tax,  fee,  or  other  mone- 
tary payment  on  the  net  income  or  profit  ac- 
cruing to  or  realized  by  such  carrier  or  under- 
writing or  plan  administration  subcontractor 
from  business  conducted  imder  this  chapter,  if 
that  tax,  fee,  or  payment  is  applicable  to  a 
broad  range  of  business  activity. 

(As  amended  Pub.  L.  101-508,  title  VII, 
§  7002(b),  (c),  Nov.  5,  1990,  104  Stat.  1388-330.) 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-508,  §  7002(b),  inserted 
at  end  "Payments  from  the  Fund  to  a  plan  participat- 
ing in  a  letter-of-credit  arrangement  under  this  chap- 
ter shall,  in  connection  with  any  payment  or  reim- 
bursement to  be  made  by  such  plan  for  a  health  serv- 
ice or  supply,  be  made,  to  the  maximum  extent  practi- 
cable, on  a  checks-presented  basis  (as  defined  under 
regulations  of  the  Department  of  the  Treasury)." 

Subsec.  (f ).  Pub.  L.  101-508,  §  7002(c),  added  subsec. 
(f). 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-508  applicable  with  re- 
spect to  contract  years  beginning  on  or  after  Jan.  1, 
1991,  see  section  7002(g)  of  Pub.  L.  101-508,  set  out  as 
a  note  under  section  8902  of  this  title. 

§  8910.  Studies,  reports,  and  audits 

ISee  main  edition  for  text  ofia)  to  (c)] 

(d)  The  Office,  in  consultation  with  the  De- 
partment of  Health  and  Human  Services,  shall 
develop  and  implement  a  system  through 
which  the  carrier  for  an  approved  health  bene- 
fits plan  described  by  section  8903  or  8903a  will 
be  able  to  identify  those  annuitants  or  other  in- 
dividuals covered  by  such  plan  who  are  entitled 
to  benefits  under  part  A  or  B  of  title  XVIII  of 
the  Social  Security  Act  in  order  to  ensure  that 
payments  under  coordination  of  benefits  with 
Medicare  do  not  exceed  the  statutory  maxi- 
mums which  physicians  may  charge  Medicare 
enroUees. 

(As  amended  Pub.  L.  101-508,  title  VII, 
§  7002(d),  Nov.  5,  1990,  104  Stat.  1388-330.) 

References  in  Text 

The  Social  Security  Act,  referred  to  in  subsec.  (d),  is 
act  Aug.  14,  1935,  ch.  531,  49  Stat.  620,  as  amended. 
Parts  A  and  B  of  title  XVIII  of  the  Social  Security  Act 
are  classified  generally  to  parts  A  (§  1395c  et  seq.)  and 
B  (§  1395J  et  seq.),  respectively,  of  subchapter  XVIII 
of  chapter  7  of  Title  42,  The  Public  Health  and  Wel- 
fare. For  complete  classification  of  this  Act  to  the 
Code,  see  section  1305  of  Title  42  and  Tables. 

AMENDBdENTS 

1990— Subsec.  (d).  Pub.  L.  101-508  added  subsec.  (d). 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-508  applicable  with  re- 
spect to  contract  years  beginning  on  or  after  Jan.  1, 
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1991,  see  section  7002(g)  of  Pub.  L.  101-508»  set  out  as 
a  note  under  section  8902  of  this  title. 

§  8914.  Effect  of  other  statutes 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  25  section  450i. 

Subpart  H— Access  to  Criminal  History 
Record  Information 

CHAPTER  91— ACCESS  TO  CRIMINAL  HISTORY 
RECORDS  FOR  NATIONAL  SECURITY  PUR- 
POSES 

§9101.  Criminal  history  record  information  for  na- 
tional security  purposes 

ISee  main  edition  for  text  of  (a)! 

(b)(1)  Upon  request  by  the  Department  of 
Defense,  the  Department  of  State,  the  Office  of 
Personnel  Management,  the  Central  Intelli- 
gence Agency,  or  the  Federal  Bureau  of  Investi- 
gation, criminal  justice  agencies  shall  make 
available  criminal  history  record  information 
regarding  individuals  imder  investigation  by 
such  department,  office,  agency,  or  bureau  for 
the  purpose  of  determining  eligibility  for  (A) 
access  to  classified  information  or  (B)  assign- 
ment to  or  retention  in  sensitive  national  secu- 
rity duties.  Such  a  request  to  a  State  central 
criminal  history  record  repository  shall  be  ac- 
companied by  the  fingerprints  of  the  individual 
who  is  the  subject  of  the  request  if  required  by 
State  law  and  if  the  repository  uses  the  finger- 
prints in  an  automated  fingerprint  identifica- 
tion system.  Pees,  if  any,  charged  for  providing 
criminal  history  record  information  pursuant  to 
this  subsection  shall  not  exceed  the  reasonable 
cost  of  providing  such  information,  nor  shall 
they  in  any  event  exceed  those  charged  to 
State  or  local  agencies  other  than  criminal  jus- 
tice agencies  for  such  information. 

ISee  main  edition  for  text  of  (2)1 

(3)(A)  Upon  request  by  a  State  or  locality,  the 
Department  of  Defense,  the  Department  of 
State,  the  Office  of  Personnel  Management, 
the  Central  Intelligence  Agency,  or  the  Federal 
Bureau  of  Investigation  shall  enter  into  an 
agreement  with  such  State  or  locality  to  indem- 
nify and  hold  harmless  such  State  or  locality, 
and  its  officers,  employees  and  agents,  from 
any  claim  against  such  State  or  locality,  or  its 
officer,  employee  or  agent,  for  damages,  costs 
and  other  monetary  loss,  whether  or  not  suit  is 
instituted,  arising  from  the  disclosure  or  use  by 


such  department,  office,  agency,  or  bureau  of 
criminal  history  record  information  obtained 
from  the  State  or  locality  pursuant  to  this  sub- 
section, if  the  laws  of  such  State  or  locality,  as 
of  the  date  of  enactment  of  this  section,  other- 
wise have  the  effect  of  prohibiting  the  disclo- 
sure of  such  criminal  history  record  informa- 
tion to  such  department,  office,  agency,  or 
bureau. 

(B)  When  the  Department  of  Defense,  the 
Department  of  State,  the  Office  of  Personnel 
Management,  the  Central  Intelligence  Agency, 
or  the  Federal  Bureau  of  Investigation  and  a 
State  or  locality  have  entered  into  an  agree- 
ment described  in  subparagraph  (A),  and  a 
claim  described  in  such  subparagraph  is  made 
against  such  State  or  locality,  or  its  officer,  em- 
ployee, or  agent,  the  State  or  locality  shall  ex- 
peditiously transmit  notice  of  such  claim  to  the 
Attorney  General  and  to  the  United  States  At- 
torney of  the  district  embracing  the  place 
wherein  the  claim  is  made,  and  the  United 
States  shall  have  the  opportunity  to  make  all 
determinations  regarding  the  settlement  or  de- 
fense of  such  claim. 

(c)  The  Department  of  Defense,  the  Depart- 
ment of  State,  the  Office  of  Personnel  Manage- 
ment, the  Central  Intelligence  Agency,  or  the 
Federal  Bureau  of  Investigation  shall  not 
obtain  criminal  history  record  information  pur- 
suant to  this  section  unless  it  has  received  writ- 
ten consent  from  the  individual  imder  investi- 
gation for  the  release  of  such  information  for 
the  purposes  set  forth  in  paragraph  (b)(1). 

iSee  main  edition  for  text  of{d)1 

(e)  The  authority  provided  under  this  section 
with  respect  to  the  Department  of  State  may 
be  exercised  only  so  long  as  the  Department  of 
State  continues  to  extend  to  its  employees  and 
applicants  for  employment,  at  a  minimum, 
those  procedural  safeguards  provided  for  as 
part  of  the  security  clearance  process  that  were 
made  available,  as  of  May  1,  1987,  pursuant  to 
section  163.4  of  volume  3  of  the  Foreign  Affairs 
Manual. 

(As  amended  Pub.  L.  101-246,  title  I,  §  114,  Feb. 
16,  1990,  104  Stat.  22.) 

AMENDlklENTS 

1990— Subsecs.  (b)(1),  (3)(A),  (B),  (c).  Pub-  L. 
101-246,  §  114(1),  inserted  "the  Department  of  State," 
after  "Defense."  wherever  appearing. 

Subsec.  (e).  Pub.  L.  101-246,  §  114(2),  added  subsec. 
(e). 
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FEDERAL  ADVISORY  COMMITTEE  ACT 

Pub.  L.  92-463.  Oct.  6,  1972,  86  Stat.  770,  as  amended  by  Pub.  L.  94-409,  §  5(c).  Sept.  13,  1976,  90 
Stat.  1247;  Pub.  L.  96-523.  §  2.  Dec.  12.  1980,  94  Stat.  3040;  Pub.  L.  97-375,  title  II,  §  201v'c),  Dec. 
21,  1982,  96  Stat.  1822 


§  1.  Short  title 

Act  Referred  to  in  Other  Sections 

The  Federal  Advisory  Committee  Act  is  referred  to 
in  sections  582,  585  of  this  title;  title  7  sections  450i, 
511d,  1725,  2008,  2020,  2026,  2204b,  2286,  3152,  5872, 
6518;  title  8  section  1356;  title  10  section  946;  title  12 
sections  1441a,  2246;  title  15  sections  78k-l,  78q,  776. 
2080.  4802,  4806;  title  16  sections  410nn-3,  410pp-4, 
460W-12.  460WW-5,  463,  470q,  541g,  1533,  1612,  1852, 
3602,  3632,  4403;  title  18  section  208;  title  19  sections 
2155,  2605;  title  20  sections  80q-10,  1213c,  1221e-l, 
2403,  2466a;  title  22  sections  2124b,  2194b,  4833;  title  24 
section  225b;  title  29  section  1302;  title  33  sections 
2251,  2319;  title  42  sections  282,  285g-4,  290aa,  300v-3, 
2210,  2486h,  3788,  5816,  6007,  6374c,  6708,  6838,  7234, 
7492,  7506a,  10173b,  10248;  title  43  sections  1600b. 
1739,  1753;  title  44  section  2701;  title  45  sections  431, 
1116,  1212;  title  46  section  4508;  title  46  App.  section 
1295b;  title  47  section  332;  title  49  App.  sections  1819, 
1903;  title  50  App.  sections  2158,  2169. 

§  3.  Definitions 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  2  section  1219. 

§  7.  Responsibilities  of  the  Administrator  of  General 
Services;  Committee  Management  Secretariat,  es- 
tablishment; review;  recommendations  to  Presi- 
dent and  Congress;  agency  cooperation;  perform- 
ance guidelines;  uniform  pay  guidelines;  travel 
expenses;  expense  recommendations 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  this  title,  see  section  529 
[title  I,  §  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a 
note  under  section  5376  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  588  of  this  title; 
title  7  section  5005. 


§  10.  Advisory  committee  procedures;  meetings; 
notice,  publication  in  Federal  Register;  regula- 
tions; minutes;  certification;  annual  report;  Fed- 
eral ofGcer  or  employee,  attendance 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  586  of  this  title; 
title  7  section  5005;  title  19  sections  2155.  2605;  title  20 
section  1233h;  title  30  section  1229;  title  42  sections 
1395WW,  6273;  title  46  section  4508. 

§  11.  Availability  of  transcripts;  "agency  proceeding" 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  15  section  4806; 
title  19  sections  2155,  2605;  title  42  section  6273. 

§14.  Termination  of  advisory  committees;  renewal; 
continuation 

Executive  Order  No.  12610 

Ex.  Ord.  No.  12610,  Sept.  30,  1987.  52  P.R.  36901. 
which  provided  for  the  continuance  of  certain  Federal 
advisory  committees,  was  superseded  by  Ex.  Ord.  No. 
12692,  Sept.  29. 1989.  54  P.R.  40627.  formerly  set  out  as 
a  note  under  this  section. 

Execxttive  Order  No.  12692 

Ex.  Ord.  No.  12692.  Sept.  29.  1989.  54  P.R.  40627,  as 
amended  by  Ex.  Ord.  No.  12704,  Feb.  26.  1990.  55  P.R. 
6969.  which  provided  for  the  continuance  of  certain 
Federal  advisory  committees,  was  superseded  by  Ex. 
Ord.  No.  12774,  §  4.  Sept.  27.  1991.  56  P.R.  49836.  set 
out  below. 

Ex.  Ord.  No.  12774.  Continuance  of  Certain  Federal 
Advisory  Committees 

Ex.  Ord.  No.  12774.  Sept.  27. 1991.  56  P.R.  49835.  pro- 
vided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States  of 
America,  and  in  accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act,  as  amended  (5 
U.S.C.  App.),  it  is  hereby  ordered  as  follows: 

Section  1.  Each  advisory  committee  listed  below  is 
continued  until  September  30. 1993. 
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(a)  Committee  for  the  Preservation  of  the  White 
House;  Executive  Order  No.  11145,  as  amended  (De- 
partment of  the  Interior)  [3  U.S.C.  110  note]. 

(b)  Federal  Advisory  Council  on  Occupational  Safety 
and  Health;  Executive  Order  No.  12196,  as  amended 
(Department  of  Labor)  [5  U.S.C.  7902  note]. 

(c)  President's  Commission  on  White  House  Fellow- 
ships; Executive  Order  No.  11183,  as  amended  (Office 
of  Personnel  Management). 

(d)  President's  Committee  on  the  Arts  and  the  Hu- 
manities; Executive  Order  No.  12367,  as  amended  (Na- 
tional Endowment  for  the  Arts). 

(e)  President's  Committee  on  the  International 
Labor  Organization;  Executive  Order  No.  12216  (De- 
partment of  Labor)  [22  U.S.C.  271  note]. 

(f)  President's  Committee  on  Mental  Retardation; 
Executive  Order  No.  11776  (Department  of  Health  and 
Human  Services)  [42  U.S.C.  note  prec.  6000]. 

(g)  President's  Committee  on  the  National  Medal  of 
Science;  Executive  Order  No.  11287,  as  amended  (Na- 
tional Science  Foundation)  [42  U.S.C.  1881  note]. 

(h)  President's  Council  on  Physical  Fitness  and 
Sports;  Executive  Order  No.  12345,  as  amended  (De- 
partment of  Health  and  Human  Services)  [42  U.S.C. 
300U-5  note]. 

(i)  President's  Export  Council;  Executive  Order  No. 
12131,  as  amended  (Department  of  Commerce)  [50 
App.  U.S.C.  2401  note]. 

(j)  President's  National  Security  Telecommunicsi- 
tions  Advisory  Committee;  Executive  Order  No.  12382, 
as  amended  (Department  of  Defense). 

Sec.  2.  Notwithstanding  the  provisions  of  any  other 
Executive  order,  the  functions  of  the  President  vmder 
the  Federal  Advisory  Committee  Act  that  are  applica- 
ble to  the  committees  listed  in  Section  1  of  this  order, 


except  that  of  reporting  annually  to  the  Congress, 
shall  be  performed  by  the  head  of  the  department  or 
agency  designated  after  each  committee,  in  accordance 
with  the  guidelines  and  procedures  established  by  the 
Administrator  of  General  Services. 

Sec  3.  The  following  Executive  orders  or  sections 
thereof,  which  established  committees  that  have  been 
terminated  or  whose  work  has  been  completed,  are  re- 
voked: 

(a)  Section  3-401  of  Executive  Order  No.  12661  [19 
U.S.C.  2901  note],  as  amended  by  Executive  Order  No. 
12716,  establishing  the  National  Commission  on 
Superconductivity; 

(b)  Executive  Order  No.  12686,  as  amended  by  Exec- 
utive Order  No.  12705,  establishing  the  President's 
Commission  on  Aviation  Security  and  Terrorism;  and 

(c)  Executive  Order  No.  12658.  as  amended  by  Exec- 
utive Order  No.  12665  [42  U.S.C.  2210  note],  establish- 
ing the  President's  Commission  on  Catastrophic  Nu- 
clear Accidents. 

Sec  4.  Executive  Order  No.  12692  is  superseded. 
Sec  5.  This  order  shall  be  effective  September  30, 
1991. 

George  Bush. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  8473  of  this 
title;  title  7  sections  5005,  5843,  5853;  title  15  section 
4603;  title  16  sections  410nn-3,  410oo-5,  410qq-2, 
430g-8,  460WW-5.  463,  1274;  title  20  section  5508;  title 
29  section  1142;  title  33  section  2251;  title  42  sections 
218,  254j.  292b,  299c,  299C-1,  300d-l.  300J-5.  300v-3, 
2471a;  title  44  section  2701;  title  49  App.  section  1353. 


INSPECTOR  GENERAL  ACT  OF  1978 

Pub.  L.  95-452,  Oct.  12,  1978.  92  Stat.  1101,  as  amended  by  Pub.  L.  96-88,  title  V,  §  508(n),  Oct.  17, 
1979,  93  Stat.  694;  Pub.  L.  97-113,  title  VII,  §  705(a)(l)-(3),  Dec.  29,  1981,  95  Stat.  1544;  Pub.  L. 
97-252,  title  XI,  §  1117(a)-(c),  Sept.  8,  1982,  96  Stat.  750-752;  Pub.  L.  99-93,  title  I,  §  150(a), 
Aug.  16, 1985,  99  Stat.  427;  Pub.  L.  99-399,  title  IV,  §  412(a),  Aug.  27,  1986,  100  Stat.  867;  Pub.  L. 
100-504,  title  I,  §§  102(a)-(d),  (f),  (g),  104(a),  105-107,  109,  110,  Oct.  18,  1988,  102  Stat. 
2515-2529;  Pub.  L.  100-527,  §  13(h),  Oct.  25,  1988,  102  Stat.  2643;  Pub.  L.  101-73,  title  V, 
§  501(b)(1),  title  VII,  §  702(c),  Aug.  9,  1989,  103  Stat.  393,  415;  Pub.  L.  102-233,  title  III,  §  315(a), 
Dec.  12,  1991, 105  Stat.  1772 


§  1.  Short  title 

Act  Referred  to  in  Other  Sections 

The  Inspector  Creneral  Act  of  1978  is  referred  to  in 
title  10  sections  133, 140,  1034,  3020,  5020,  8020;  title  20 
sections  1082,  3412,  3422;  title  22  sections  2593,  2877, 
4861;  title  29  section  1574;  title  31  sections  902,  3521, 
3801,  3808,  9105;  title  41  section  422;  title  42  section 
9651;  title  48  sections  1422d,  1599, 1668, 1681b. 

§4.  Duties  and  responsibilities;  report  of  criminal 
violations  to  Attorney  General 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  38  section  7366; 
title  44  section  3903. 

§  6.  Authority  of  Inspector  General;  Information  and 
assistance  from  Federal  agencies;  unreasonable 
refusal;  office  space  and  equipment 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  this  title,  see  section  529 
[title  I,  §  101(c)(1)]  of  Pub.  L.  101-509.  set  out  in  a 
note  under  section  5376  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  20  section  1082; 
title  22  section  3929;  title  38  section  7366;  title  44  sec- 
tion 3903. 

§  8E.  Requirements  for  Federal  entitles  and  designat- 
ed Federal  entitles 

(a)  Notwithstanding  section  11  of  this  Act,  as 
used  in  this  section— 

iSee  main  edition  for  text  of  (1)1 

(2)  the  term  ''designated  Federal  entity" 
means  ACTION,  Amtrak,  the  Appalachian 
Regional  Commission,  the  Board  of  Gover- 
nors of  the  Federal  Reserve  System,  the 
Board  for  International  Broadcasting,  the 
Commodity  Futures  Trading  Commission,  the 
Consumer  Product  Safety  Commission,  the 
Corporation  for  Public  Broadcastmg,  the 
Equal  Employment  Opportunity  Commission, 
the  Farm  Credit  Administration,  the  Federal 
Communications    Commission,    the    Federal 


Deposit  Insurance  Corporation,  the  Federal 
Election  Commission,  the  Federal  Housing  Fi- 
nance Board,  the  Federal  Labor  Relations  Au- 
thority, the  Federal  Maritime  Commission, 
the  Federal  Trade  Commission,  the  Interstate 
Commerce  Commission,  the  Legal  Services 
Corporation,  the  National  Archives  and 
Records  Administration,  the  National  Credit 
Union  Administration,  the  National  Endow- 
ment for  the  Arts,  the  National  Endowment 
for  the  Humanities,  the  National  Labor  Rela- 
tions Board,  the  National  Science  Founda- 
tion, the  Panama  Canal  Commission,  the 
Peace  Corps,  the  Pension  Benefit  Guaranty 
Corporation,  the  Securities  and  Exchange 
Commission,  the  Smithsonian  Institution,  the 
Tennessee  Valley  Authority,  the  United 
States  International  Trade  Commission,  and 
the  United  States  Postal  Service: 

iSee  main  edition  for  text  of  (3)  to  id);  (&)  to 
(/I)] 

(As  amended  Pub.  L.  101-73,  title  VII,  §  702(c), 
Aug.  9,  1989,  103  Stat.  415.) 

Amendments 

1989— Subsec.  (a)(2).  Pub.  L.  101-73  substituted 
"Federal  Housing  Finance  Board"  for  "Federal  Home 
Loan  Bank  Board". 

§  9.  Transfer  of  functions 

Change  of  Name 

Reference  to  Urban  Mass  Transportation  Adminis- 
tration deemed  to  refer  to  Federal  Transit  Administra- 
tion pursuant  to  section  3004(b)  of  Pub.  L.  102-240,  set 
out  as  a  note  under  section  107  of  Title  49,  Transpor- 
tation. 

§  11.  Definitions 

As  used  in  this  Act— 

(1)  the  term  "head  of  the  establishment" 
means  the  Secretary  of  Agriculture,  Com- 
merce, Defense,  Education,  Energy,  Health 
and  Human  Services,  Housing  and  Urban  De- 
velopment, the  Interior,  Labor,  State,  Trans- 
portation, or  the  Treasury;  the  Attorney  Gen- 
eral; the  Administrator  of  the  Agency  for 
International  Development,  Environmental 
Protection,  General  Services,  National  Aero- 
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nautics  and  Space,  Small  Business,  or  Veter- 
ans' Affairs;  the  Director  of  the  Federal 
Emergency  Management  Agency,  the  Office 
of  Personnel  Management  or  the  United 
States  Information  Agency;  the  Chairman  of 
the  Nuclear  Regulatory  Commission  or  the 
Railroad  Retirement  Board;  the  Chairperson 
of  the  Thrift  Depositor  Protection  Oversight 
Board  and  the  chief  executive  officer  of  the 
Resolution  Trust  Corporation;  as  the  case 
may  be; 

(2)  the  term  "establishment"  means  the  De- 
partment of  Agriculture,  Commerce,  Defense, 
Education,  Energy,  Health  and  Human  Serv- 
ices, Housing  and  Urban  Development,  the 
Interior,  Justice,  Labor,  State,  Transporta- 
tion, or  the  Treasury;  the  Agency  for  Interna- 
tional Development,  the  Environmental  Pro- 
tection Agency,  the  Federal  Emergency  Man- 
agement Agency,  the  General  Services  Ad- 
ministration, the  National  Aeronautics  and 
Space  Administration,  the  Nuclear  Regulato- 
ry Commission,  the  Office  of  Personnel  Man- 
agement, the  Railroad  Retirement  Board,  the 
Resolution  Trust  Corporation,  the  Small 
Business  Administration,  the  United  States 
Information  Agency,  or  the  Veterans'  Admin- 
istration; as  the  case  may  be; 

[See  main  edition  for  text  of  (3)  to  (5)] 


(As  amended  Pub.  L.  101-73,  title  V,  §  501(b)(1), 
Aug.  9,  1989,  103  Stat.  393;  Pub.  L.  102-233,  title 
III,  §  315(a),  Dec.  12,  1991,  105  Stat.  1772.) 

Amendments 

1991-Par.  (1).  Pub.  L.  102-233  substituted  ";  the 
Chairperson  of  the  Thrift  Depositor  Protection  Over- 
sight Board  and  the  chief  executive  officer  of  the  Res- 
olution Trust  Corporation"  for  "the  Oversight  Board 
and  the  Board  of  Directors  of  the  Resolution  Trust 
Corporation". 

1989— Par.  (1).  Pub.  L.  101-73,  §  501(b)(1)(A),  which 
directed  the  amendment  of  par.  (1)  by  inserting  "the 
Oversight  Board  and  the  Board  of  Directors  of  the 
Resolution  Trust  Corporation"  before  ";  as  the  case 
may  be,",  was  executed  by  making  the  insertion  before 
";  as  the  case  may  be;"  as  the  probable  intent  of  Con- 
gress. 

Par.  (2).  Pub.  L.  101-73,  §  501(b)(1)(B),  inserted  "the 
Resolution  Trust  Corporation,"  after  "the  Railroad 
Retirement  Board,". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-233  effective  Feb.  1, 
1992,  see  section  318  of  Pub.  L.  102-233,  set  out  as  a 
note  under  section  1441  of  Title  12,  Banks  and  Bank- 
ing. 

Office  of  Inspector  General  of  Resolution  Trust 
Corporation;  Authorization  of  Appropriations 

Section  501(b)(2)(B)  of  Pub.  L.  101-73  provided  that: 
"There  is  hereby  authorized  to  be  appropriated  such 
sums  as  may  be  necessary  for  the  operation  of  the 
Office  of  Inspector  General  established  by  the  amend- 
ment made  by  paragraph  (1)  of  this  subsection 
[amending  this  section]." 
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TITLE  I— FINANCIAL  DISCLOSURE  RE- 
QUIREMENTS OF  FEDERAL  PERSON- 
NEL 

Codification 

Title  I  of  Pub.  L.  95-521  was  classified  to  chapter  13 
(1 701  et  seq.)  of  Title  2,  The  Congress,  prior  to  gener- 
al amendment  of  title  I  by  Pub.  L.  101-194,  title  II, 
§  202,  Nov.  30, 1989,  103  Stat.  1724. 


Title  Referred  to  in  Other  Sections 

Title  I  of  Pub.  L.  95-521  is  referred  to  in  section  7353 
of  this  title;  title  10  section  2904. 

§  101.  Persons  required  to  file 

(a)  Within  thirty  days  of  assuming  the  posi- 
tion of  an  officer  or  employee  described  in  sub- 
section (f ),  an  individual  shall  file  a  report  con- 
taining the  information  described  in  section 
102(b)  unless  the  individual  has  left  another  po- 
sition described  in  subsection  (f )  within  thirty 
days  prior  to  assuming  such  new  position  or  has 
already  filed  a  report  under  this  title  with  re- 
spect to  nomination  for  the  new  position  or  as  a 
candidate  for  the  position. 

(b)(1)  Within  five  days  of  the  transmittal  by 
the  President  to  the  Senate  of  the  nomination 
of  an  individual  (other  than  an  individual  nomi- 
nated for  appointment  to  a  position  as  a  For- 
eign Service  Officer  or  a  grade  or  rank  in  the 
uniformed  services  for  which  the  pay  grade  pre- 
scribed by  section  201  of  title  37,  United  States 
Code,  is  0~6  or  below)  to  a  position,  appoint- 
ment to  which  requires  the  advice  and  consent 
of  the  Senate,  such  individual  shall  file  a  report 
containing  the  information  described  in  section 
102(b).  Such  individual  shall,  not  later  than  the 
date  of  the  first  hearing  to  consider  the  nomi- 
nation of  such  individual,  make  current  the 
report  filed  pursuant  to  this  paragraph  by 
filing  the  information  required  by  section 
102(a)(1)(A)  with  respect  to  income  and  hono- 
raria received  as  of  the  date  which  occurs  five 
days  before  the  date  of  such  hearing.  Nothing 
in  this  Act  shall  prevent  any  Congressional 
committee  from  requesting,  as  a  condition  of 
confirmation,  any  additional  financial  informa- 
tion from  any  Presidential  nominee  whose  nom- 
ination has  been  referred  to  that  committee. 

(2)  An  individual  whom  the  President  or  the 
President-elect  has  publicly  announced  he  in- 
tends to  nominate  to  a  position  may  file  the 
report  required  by  paragraph  (1)  at  any  time 
after  that  public  announcement,  but  not  later 
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than  is  reauired  under  the  first  sentence  of 
such  paragraph. 

(c)  Within  thirty  days  of  becoming  a  candi- 
date as  defined  in  section  301  of  the  Federal 
Campaign  Act  of  1971,  in  a  calendar  year  for 
nomination  or  election  to  the  office  of  Presi- 
dent, Vice  President,  or  Member  of  Congress,  or 
on  or  before  May  15  of  that  calendar  year, 
whichever  is  later,  but  in  no  event  later  than  30 
days  before  the  election,  and  on  or  before  May 
15  of  each  successive  year  an  individual  contin- 
ues to  be  a  candidate,  an  individual  other  than 
an  incumbent  President,  Vice  President,  or 
Member  of  Congress  shall  file  a  report  contain- 
ing the  information  described  in  section  102(b). 
Notwithstanding  the  preceding  sentence,  in  any 
calendar  year  in  which  an  individual  continues 
to  be  a  candidate  for  any  office  but  all  elections 
for  such  office  relating  to  such  candidacy  wcTe 
held  in  prior  calendar  years,  such  individual 
need  not  file  a  report  unless  he  becomes  a  cjixi- 
didate  for  another  vacancy  in  that  office  or  sm- 
other office  during  that  year. 

(d)  Any  individual  who  is  an  officer  or  em- 
ployee described  in  subsection  (f)  during  any 
calendar  year  and  performs  the  duties  of  liis 
position  or  office  for  a  period  in  excess  of  si>:ty 
days  in  that  calendar  year  shall  file  on  or 
before  May  15  of  the  succeeding  year  a  report 
containing  the  information  described  in  section 
102(a). 

(e)  Any  individual  who  occupies  a  position  de- 
scribed in  subsection  (f )  shall,  on  or  before  the 
thirtieth  day  after  termination  of  employment 
in  such  position,  file  a  report  containing  the  in- 
formation described  in  section  102(a)  covermg 
the  preceding  calendar  year  if  the  report  re- 
quired by  subsection  (d)  has  not  been  filed  and 
covering  the  portion  of  the  calendar  year  in 
which  such  termination  occurs  up  to  the  date 
the  individual  left  such  office  or  position, 
imless  such  individual  has  accepted  employ- 
ment in  another  position  described  in  subsec- 
tion (f ). 

(f )  The  officers  and  employees  referred  to  in 
subsections  (a),  (d),  and  (e)  are— 

(1)  the  President; 

(2)  the  Vice  President; 

(3)  each  officer  or  employee  in  the  execu- 
tive branch,  including  a  special  Government 
employee  as  defined  in  section  202  of  title  18, 
United  States  Code,  whose  position  is  classi- 
fied at  GS-16  or  above  of  the  General  Sched- 
ule prescribed  by  section  5332  of  title  5, 
United  States  Code,  or  the  rate  of  basic  pay 
for  which  is  fixed  (other  than  under  the  Gen- 
eral Schedule)  at  a  rate  equal  to  or  greater 
than  the  minimum  rate  of  basic  pay  fixed  for 
GS-16;  each  member  of  a  uniformed  service 
whose  pay  grade  is  at  or  in  excess  of  0-7 
xmder  section  201  of  title  37,  United  States 
Code;  and  each  officer  or  employee  in  any 
other  position  determined  by  the  Director  of 
the  Office  of  Government  Ethics  to  be  of 
equal  classification; 

(4)  each  employee  appointed  pursuant  to 
section  3105  of  title  5.  United  States  Code; 

(5)  any  employee  not  described  in  para- 
graph (3)  who  is  in  a  position  in  the  executive 
branch  which  is  excepted  from  the  competi- 
tive service  by  reason  of  being  of  a  confiden- 


tial or  policymaking  character,  exc^t  that 
the  Director  of  the  Office  of  Government 
Ethics  may,  by  regulation,  exclude  from  the 
application  of  this  paragraph  any  individual, 
or  group  of  individuals,  who  are  in  such  posi- 
tions, but  only  in  cases  in  which  the  Director 
determines  such  exclusion  would  not  affect 
adversely  the  integrity  of  the  Government  or 
the  public's  confidence  in  the  integrity  of  the 
Government; 

(6)  the  Postmaster  General,  the  Deputy 
Postmaster  CJeneral,  each  Governor  of  the 
Board  of  Governors  of  the  United  States 
Postal  Service  and  each  officer  or  employee 
of  the  United  States  Pc^tal  Service  or  Postal 
Rate  Commission  whose  basic  rate  of  pay  is 
equal  to  or  greater  than  the  minimum  rate  of 
basic  pay  fixed  for  GS-16; 

(7)  the  Director  of  the  Office  of  Govern- 
ment Ethics  and  each  designated  agency 
ethics  official; 

(8)  any  civilian  employee  not  described  in 
paragraph  (3),  employed  in  the  Executive 
Office  of  the  President  (other  than  a  special 
government  ^  employee)  who  holds  a  commis- 
sion of  appointment  from  the  President; 

(9)  a  Member  of  Congress  as  defined  under 
section  109(12); 

(10)  an  officer  or  employee  of  the  Congress 
as  defined  under  section  109(13); 

(11)  a  judicial  officer  as  defined  under  sec- 
tion 109(10);  and 

(12)  a  judicial  employee  as  defined  under 
section  109(8). 

(g)(1)  Reasonable  extensions  of  time  for  filing 
any  report  may  be  granted  under  procedures 
prescribed  by  the  supervising  ethics  office  for 
each  branch,  but  the  total  of  such  extensions 
shall  not  exceed  ninety  days. 

(2)(A)  In  the  case  of  an  individual  who  is  serv- 
ing in  the  Armed  Forces,  or  serving  in  support 
of  the  Armed  Forces,  in  an  area  while  that  area 
is  designated  by  the  President  by  Executive 
order  as  a  combat  zone  for  purposes  of  section 
112  of  the  Internal  Revenue  Code  of  1986,  the 
date  for  the  filing  of  any  report  shall  be  ex- 
tended so  that  the  date  is  180  days  after  the 
later  of — 

(i)  the  last  day  of  the  individual's  service  in 
such  area  during  such  designated  period;  or 

(ii)  the  last  day  of  the  individual's  hospitali- 
zation as  a  result  of  injury  received  or  disease 
contracted  while  serving  in  such  area. 

(B)  The  Office  of  Government  Ethics,  in  con- 
sultation with  the  Secretary  of  Defense,  may 
prescribe  procedures  under  this  paragraph, 

(h)  The  provisions  of  subsections  (a),  (b),  and 
(e)  shall  not  apply  to  an  individual  who,  as  de- 
termined by  the  designated  agency  ethics  offi- 
cial or  Secretary  concerned  (or  in  the  case  of  a 
Presidential  appointee  imder  subsection  (b),  the 
Director  of  the  Office  of  Government  Ethics), 
the  congressional  ethics  committees,  or  the  Ju- 
dicial Conference,  is  not  reasonably  expected  to 
perform  the  duties  of  his  office  or  position  for 
more  than  sixty  days  in  a  calendar  year,  except 
that  if  such  individual  performs  the  duties  of 
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his  office  or  position  for  more  than  sixty  days 
in  a  calendar  year— 

(1)  the  report  required  by  subsections  (a) 
and  (b)  shall  be  filed  within  fifteen  days  of 
the  sixtieth  day,  and 

(2)  the  report  required  by  subsection  (e) 
shall  be  filed  as  provided  in  such  subsection. 

(i)  The  supervising  ethics  office  for  each 
branch  may  grant  a  publicly  available  request 
for  a  waiver  of  any  reporting  requirement 
under  this  section  for  an  individual  who  is  ex- 
pected to  perform  or  has  performed  the  duties 
of  his  office  or  position  less  than  one  hundred 
and  thirty  days  in  a  calendar  year,  but  only  if 
the  supervising  ethics  office  determines  that— 

(1)  such  individual  is  not  a  full-time  em- 
ployee of  the  Government, 

(2)  such  individual  is  able  to  provide  serv- 
ices specially  needed  by  the  Government, 

(3)  it  is  imlikely  that  the  individual's  out- 
side employment  or  financial  interests  will 
create  a  conflict  of  interest,  and 

(4)  public  financial  disclosure  by  such  indi- 
vidual is  not  necessary  in  the  circumstances. 

(Pub.  L.  95-521,  title  I,  §  101,  Oct.  26,  1978,  92 
Stat.  1824;  Pub.  L.  96-19,  §§  2(a)(1),  (b),  (c)(1). 
4(b)(1),  (d)-(f),  5,  June  13,  1979,  93  Stat.  37.  38, 
40;  Pub.  L.  101-194,  title  II,  §  202,  Nov.  30.  1989, 
103  Stat.  1725;  Pub.  L.  101-280,  §  3(1),  (2),  May 
4,  1990,  104  Stat.  152;  Pub.  L.  102-25,  title  VI, 
§  605(a),  Apr.  6, 1991, 105  Stat.  110.) 

References  in  Text 

This  Act,  referred  to  in  subsec.  (b)(1),  is  Pub.  L. 
95-521,  Oct.  26, 1978,  92  Stat.  1824,  as  amended,  known 
as  the  Ethics  in  Government  Act  of  1978.  For  com- 
plete classification  of  this  Act  to  the  Code,  see  Short 
Title  note  set  out  below  and  Tables. 

Section  301  of  the  Federal  Campaign  Act  of  1971,  re- 
ferred to  in  subsec.  (c),  probably  means  section  301  of 
the  Federal  Election  Campaign  Act  of  1971,  Pub.  L. 
92-225,  which  is  classified  to  section  431  of  Title  2,  The 
Congress. 

Section  112  of  the  Internal  Revenue  Code  of  1986, 
referred  to  in  subsec.  (g)(2),  is  classified  to  section  112 
of  Title  26,  Internal  Revenue  Code. 

Codification 

Section  was  formerly  classified  to  section  701  of 
Title  2,  The  Congress. 

Amendments 

1991~Subsec.  (g).  Pub.  L.  102-25  designated  existing 
provisions  as  par.  (1)  and  added  par.  (2). 

1990— Subsec.  (e).  Pub.  L.  101-280,  §  3(2).  struck  out 
"the  later  of  May  15  or"  after  "shall,  on  or  before". 

Subsec.  (h).  Pub.  L.  101-280.  §3(1).  struck  out  "of 
the  United  l^tates"  after  "Judicial  Conference". 

1989— Pub.  L.  101-194  substituted  "Persons  required 
to  file"  for  "Legislative  personnel  financial  disclosure" 
as  section  catchline  and  amended  text  generally,  sub- 
stituting subsecs.  (a)  to  (i)  relating  to  filing  of  finan- 
cial disclosiu'e  reports  by  Federal  personnel  for  former 
subsecs.  (a)  to  (h)  relating  to  filing  of  financial  disclo- 
sure reports  by  legislative  personnel. 

1979— Subsec.  (b).  Pub.  L.  96-19.  §§  2(b).  4(d).  (e). 
designated  existing  provisions  as  par.  (1).  substituted 
"described  in  subsection  (e)"  for  "designated  in  subsec- 
tion (e)"  and  "information  described  in  section  102(a) 
if  such  individual  is  or  will  be  such  an  officer  or  em- 
ployee on  such  May  15"  for  "information  as  described 
in  section  102(a)".  and  added  par.  (2). 

Subsec.  (c).  Pub.  L.  96-19.  §§  2(a)(1).  4(d).  (f).  insert- 
ed provisions  relating  to  an  individual  who  is  not  rea- 


sonably expected  to  perform  the  duties  of  his  office  or 
position  for  more  than  sixty  days  in  a  calendar  year 
and  substituted  "described"  for  "designated"  and 
".  other  than  an  individual  who  was  employed  in  the 
legislative  branch  immediately  before  he  assumed 
such  position."  for  "other  than  an  individual  em- 
ployed in  the  legislative  branch  upon  assimiing  such 
position". 

Subsec.  (d).  Pub.  L.  96-19.  §  5.  inserted  provision  that 
in  any  calendar  year  in  which  an  individual  continues 
to  be  a  candidate  for  any  office  but  all  elections  for 
such  office  relating  to  that  candidacy  were  held  in 
prior  calendar  years,  that  individual  need  not  file  a 
report  unless  he  becomes  a  candidate  for  another  va- 
cancy in  that  office  or  another  office  during  that  year. 

Subsec.  (e).  Pub.  L.  96-19,  §  4(b)(1).  inserted  refer- 
ence to  the  National  Commission  on  Air  Quality. 

Subsec.  (h).  Pub.  L.  96-19.  §  2(c)(1).  added  subsec. 
(h). 

Effective  Date  of  1991  Amendment 

Section  605(b)  of  Pub.  L.  102-25  provided  that:  "The 
amendments  made  by  subsection  (a)  [amending  this 
section]  shall  apply  with  respect  to  reports  required  to 
be  filed  after  January  17. 1991." 

Effective  Date  of  1990  Amendment 

Section  11  of  Pub.  L.  101-280  provided  that:  "Except 
as  otherwise  provided  in  this  joint  resolution,  this  Act 
and  the  amendments  made  by  this  joint  resolution 
[amending  sections  101  to  106,  109  to  111.  former  sec- 
tion 202.  and  sections  501  to  503  of  Pub.  L.  95-521.  set 
out  in  this  Appendix,  sections  3393,  7351.  7353,  and 
7701  of  this  title,  sections  31-1.  31-2.  and  441i  of  Title 
2.  The  Congress,  sections  1601  and  2397a  of  Title  10. 
Armed  Forces,  sections  202.  203.  205,  207.  208.  and  216 
of  Title  18.  Crimes  and  Criminal  Procedure,  section 
3945  of  Title  22.  Foreign  Relations  and  Intercourse, 
section  1043  of  Title  26.  Internal  Revenue  Code,  and 
sections  1353  and  3730  of  Title  31,  Money  and  Finance, 
renumbering  section  1352  of  Title  31  as  section  1353. 
ret>ealing  section  112  of  Pub.  L.  95-521.  set  out  in  this 
Appendix,  enacting  provisions  set  out  as  notes  under 
sections  101  and  105  of  Pub.  L.  95-521.  set  out  in  this 
Appendix,  section  2397a  of  Title  10.  and  section  1043 
of  Title  26,  and  amending  provisions  set  out  as  notes 
under  section  207  and  208  of  Title  18  and  section  1344 
of  Title  31]  take  effect  on  the  date  of  the  enactment 
of  this  joint  resolution  [May  4. 1990]." 

Effective  Date  of  1989  Amendment 

Section  204  of  title  II  of  Pub.  L.  101-194.  as  added  by 
Pub.  L.  101-280.  §  3(10)(B).  May  4.  1990.  104  Stat.  157. 
provided  that:  "The  amendments  made  by  this  title 
[enacting  sections  110  to  112  of  Pub.  L.  95-521.  set  out 
in  this  Appendix  amending  sections  101  to  109  of  Pub. 
L.  95-521.  set  out  in  this  Appendix,  but  formerly  classi- 
fied to  sections  701  to  709  of  Title  2.  The  Congress] 
and  the  repeal  made  by  section  201  [repealing  sections 
201  to  212  of  Pub.  L.  95-521.  formerly  set  out  under 
the  heading  Executive  Personnel  Financial  Disclosure 
Requirements  in  this  Appendix,  and  sections  301  to 
309  of  Pub.  L.  95-521.  formerly  set  out  under  the  head- 
ing Judicial  Personnel  Financial  Disclosure  Require- 
ments in  the  Appendix  to  Title  28.  Judiciary  and  Judi- 
cial Procedure]  shall  take  effect  on  January  1.  1991, 
except  that  the  provisions  of  section  102(f)(4)(B)  of 
the  Ethics  in  Grovemment  Act  of  1978  [section 
102(f)(4)(B)  of  Pub.  L.  95-521.  set  out  in  this  Appen- 
dix], as  amended  by  this  title,  shall  be  effective  as  of 
January  1. 1990." 

Section  3(10)(C).  (D)  of  Pub.  L.  101-280  provided 
that: 

"(C)  The  provisions  of  titles  I  [formerly  classified  to 
section  701  et  seq.  of  Title  2.  The  Congress].  II  [for- 
merly set  out  under  the  heading  Executive  Personnel 
Financial  Disclosure  Requirements  in  this  Appendix], 
and  III  [formerly  set  out  under  the  heading  Judicial 


fl02 


TITLE  5,  APPENDIX-ETHICS  IN  GOVERNMENT  ACT  OF  1978 


Page  284 


Personnel  Financial  Disclosure  Requirements  in  the 
Appendix  to  Title  28,  Judiciary  and  Judicial  Proce- 
dure] of  the  Ethics  in  Government  Act  of  1978  [Pub. 
L.  95-521],  as  in  effect  on  the  day  before  the  date  of 
the  enactment  of  the  Ethics  Reform  Act  of  1989  [Nov. 
30,  1989],  shall  be  effective  for  the  period  beginning 
on  November  30,  1989,  and  ending  on  January  1,  1991, 
as  if  the  Ethics  Reform  Act  of  1989  [Pub.  L.  101-194] 
had  not  been  enacted,  except  that  the  provisions  of 
section  202(f)(4)(B)  of  the  Ethics  in  Government  Act 
of  1978  [section  202(f)(4)(B)  of  Pub.  L.  95-521]  shall  be 
repealed  as  of  January  1, 1990. 

"(D)  Nothing  in  title  II  of  the  Ethics  Reform  Act  of 
1989  or  the  amendments  made  by  such  title  [title  II  of 
Pub.  L.  101-194,  amending  title  I  of  Pub.  L.  95-521,  set 
out  in  this  Appendix,  but  formerly  classified  to  sec- 
tions 701  to  709  of  Title  2,  and  repealing  title  II  of 
Pub.  L.  95-521,  formerly  set  out  in  this  Appendix,  and 
title  III  of  Pub.  L.  95-521,  formerly  set  out  in  the  Ap- 
pendix to  Title  28]  shall  be  construed  to  prevent  the 
prosecution  of  civil  actions  against  individuals  for  vio- 
lations of  the  Ethics  in  Government  Act  of  1978  [Pub, 
L.  95-521]  before  January  1, 1991." 

Short  Title  of  1990  Amendment 

Pub.  L.  101-334.  §  1.  July  16,  1990.  104  Stat.  318,  pro- 
vided that:  'This  Act  [amending  section  405  of  Pub.  L. 
95-521  set  out  in  this  Appendix]  may  be  cited  as  the 
'Ethics  in  Government  Act  Amendment  of  1990'." 

Short  Title  of  1989  Amendment 

Section  1  of  Pub.  L.  101-194  provided  that:  "This  Act 
[see  Tables  for  classification]  may  be  cited  as  the 
'Ethics  Reform  Act  of  1989'." 

Short  Title 

Section  1  of  Pub.  L.  95-521  provided:  "That  this  Act 
[enacting  provisions  set  out  in  this  Appendix,  sections 
118a.  288  to  288m  of  Title  2,  The  Congress,  sections  49, 
528,  529.  591  to  598,  1364  of  Title  28,  Judiciary  and  Ju- 
dicial Procediu-e,  amending  section  5316  of  Title  5, 
Government  Organization  and  Employees,  section  207 
of  Title  18,  Crimes  and  Criminal  Procedure,  and  sec- 
tions 3210,  3216,  and  3219  of  Title  39,  Postal  Service, 
and  enacting  provisions  set  out  as  notes  imder  section 
288  of  Title  2,  section  207  of  Title  18,  and  section  591 
of  Title  28]  may  be  cited  as  the  'Ethics  in  Government 
Act  of  1978'." 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  this  title,  see  section  529 
[title  I,  §  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a 
note  under  section  5376  of  this  title. 

Declaration  of  Purpose  of  1990  Amendments 

Section  1  of  Pub.  L.  101-280  provided  that:  "It  is  the 
purpose  of  this  joint  resolution  to  make  technical  cor- 
rections in  the  Ethics  Reform  Act  of  1989  [Pub.  L. 
101-194,  see  Tables  for  classification]." 

Rulemaking  Power  of  Congress 

Pub.  L.  102-90,  title  III.  §  314(f),  Aug.  14,  1991,  105 
Stat.  470,  provided  that:  "The  provisions  of  this  sec- 
tion [amending  sections  102  and  505  of  Pub.  L.  95-521, 
set  out  in  this  Appendix,  section  31-2  of  Title  2,  The 
Congress,  and  section  7701  of  Title  26,  Internal  Reve- 
nue Code,  and  enacting  provisions  set  out  as  a  note 
under  section  31-2  of  Title  2]  that  are  applicable  to 
Members,  officers,  or  employees  of  the  legislative 
branch  are  enacted  by  the  Congress— 

"(1)  as  an  exercise  of  the  rulemaking  power  of  the 
House  of  Representatives  and  the  Senate,  respective- 
ly, and  as  such  they  shall  be  considered  as  part  of 
the  rules  of  each  House,  respectively,  or  of  that 


House  to  which  they  specifically  apply,  and  such 
rules  shall  supersede  other  rules  only  to  the  extent 
that  they  are  inconsistent  therewith;  and 

"(2)  with  full  recognition  of  the  constitutional 
right  of  either  House  to  change  such  rules  (so  far  as 
relating  to  such  House)  at  any  time,  in  the  same 
manner,  and  to  the  same  extent  as  in  the  case  of  any 
other  rule  of  such  House." 

Section  1001  of  Pub.  L.  101-194  provided  that:  'The 
provisions  of  this  Act  [see  Short  Title  of  1989  Amend- 
ment note  above]  that  are  applicable  to  Members,  offi- 
cers, or  employees  of  the  legislative  branch  are  en- 
acted by  the  Congress— 

"(1)  as  an  exercise  of  the  rulemaking  power  of  the 
House  of  Representatives  and  the  Senate,  respective- 
ly, and  as  such  they  shall  be  considered  as  part  of 
the  rules  of  each  House,  respectively,  or  of  that 
House  to  which  they  specifically  apply,  and  such 
rules  shall  supersede  other  rules  only  to  the  extent 
that  they  are  inconsistent  therewith;  and 

"(2)  with  full  recognition  of  the  constitutional 
right  of  either  House  to  change  such  rules  (so  far  as 
relating  to  such  House)  at  any  time,  in  the  same 
manner,  and  to  the  same  extent  as  in  the  case  of  any 
other  rule  of  such  House." 

Act  Referred  to  in  Other  Sections 

The  Ethics  in  Government  Act  of  1978  is  referred  to 
in  title  12  section  2245;  title  18  section  208;  title  22  sec- 
tion 3622;  title  42  section  290b. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  102,  103,  104, 
105,  107,  111  of  this  Appendix;  title  31  section  3730. 

§  102,  Contents  of  reports 

(a)  Each  report  filed  pursuant  to  section 
101(d)  and  (e)  shall  Include  a  full  and  complete 
statement  with  respect  to  the  following: 

(1)(A)  The  source,  type,  and  amount  or 
value  of  income  (other  than  income  referred 
to  in  subparagraph  (B))  from  any  source 
(other  than  from  current  employment  by  the 
United  States  Government),  and  the  source, 
date,  and  amount  of  honoraria  from  any 
source,  received  during  the  preceding  calen- 
dar year,  aggregating  $200  or  more  in  value 
and,  effective  January  1,  1991.  the  source, 
date,  and  amount  of  payments  made  to  chari- 
table organizations  in  lieu  of  honoraria,  and 
the  reporting  individual  shall  simultaneously 
file  with  the  applicable  supervising  ethics 
office,  on  a  confidential  basis,  a  correspond- 
ing list  of  recipients  of  all  such  pajnnents,  to- 
gether with  the  dates  and  amounts  of  such 
payments. 

(B)  The  source  and  type  of  income  which 
consists  of  dividends,  rents,  interest,  and  cap- 
ital gains,  received  during  the  preceding  cal- 
endar year  which  exceeds  $200  in  amoimt  or 
value,  and  an  indication  of  which  of  the  fol- 
lowing categories  the  amount  or  value  of  such 
item  of  income  is  within: 
(i)  not  more  than  $1,000, 
(ii)  greater  than  $1,000  but  not  more  than 
$2,500, 

(iii)   greater  than  $2,500  but  not  more 
than  $5,000, 

(iv)  greater  than  $5,000  but  not  more  than 
$15,000, 

(v)  greater  than  $15,000  but  not  more 
than  $50,000, 
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(vi)  greater  than  $50,000  but  not  more 
than  $100,000, 

(vii)  greater  than  $100,000  but  not  more 
than  $1,000,000,  or 

(viii)  greater  than  $1,000,000. 

(2)(A)  The  identity  of  the  source,  a  brief  de- 
scription, and  the  value  of  all  gifts  aggregat- 
ing more  than  the  minimal  value  as  estab- 
lished by  section  7342(a)(5)  of  title  5,  United 
States  Code,  or  $250,  whichever  is  greater,  re- 
ceived from  any  source  other  than  a  relative 
of  the  reporting  individual  during  the  preced- 
ing calendar  year,  except  that  any  food,  lodg- 
ing, or  entertainment  received  as  personal 
hospitality  of  an  individual  need  not  be  re- 
ported, and  any  gift  with  a  fair  market  value 
of  $100  or  less,  as  adjusted  at  the  same  time 
and  by  the  same  percentage  as  the  minimal 
value  is  adjusted,  need  not  be  aggregated  for 
purposes  of  this  subparagraph. 

(B)  The  identity  of  the  source  and  a  brief 
description  (including  a  travel  itinerary, 
dates,  and  nature  of  expenses  provided)  of  re- 
imbursements received  from  any  source  ag- 
gregating more  than  the  minimal  value  as  es- 
tablished by  section  7342(a)(5)  of  title  5, 
United  States  Code,  or  $250,  whichever  is 
greater  and  received  during  the  preceding  cal- 
endar year. 

(C)  In  an  unusual  case,  a  gift  need  not  be 
aggregated  under  subparagraph  (A)  if  a  pub- 
licly available  request  for  a  waiver  is  granted. 

(3)  The  identity  and  category  of  value  of 
any  interest  in  property  held  during  the  pre- 
ceding calendar  year  in  a  trade  or  business,  or 
for  investment  or  the  production  of  income, 
which  has  a  fair  market  value  which  exceeds 
$1,000  as  of  the  close  of  the  preceding  calen- 
dar year,  excluding  any  personal  liability 
owed  to  the  reporting  individual  by  a 
spouse,,^  or  by  a  parent,  brother,  sister,  or 
child  of  the  reporting  individual  or  of  the  re- 
porting individual's  spouse,  or  any  deposits 
aggregating  $5,000  or  less  in  a  personal  sav- 
ings account.  For  purposes  of  this  paragraph, 
a  personal  savings  account  shall  include  any 
certificate  of  deposit  or  any  other  form  of  de- 
posit in  a  bank,  savings  and  loan  association, 
credit  union,  or  similar  financial  institution. 

(4)  The  identity  and  category  of  value  of 
the  total  liabilities  owed  to  any  creditor  other 
than  a  spouse,  or  a  parent,  brother,  sister,  or 
child  of  the  reporting  individual  or  of  the  re- 
porting individual's  spouse  which  exceed 
$10,000  at  any  time  during  the  preceding  cal- 
endar year,  excluding— 

(A)  any  mortgage  secured  by  real  proper- 
ty which  is  a  personal  residence  of  the  re- 
porting individual  or  his  spouse;  and 

(B)  any  loan  secured  by  a  personal  motor 
vehicle,  household  furniture,  or  appliances, 
which  loan  does  not  exceed  the  purchase 
price  of  the  item  which  secures  it. 

With  respect  to  revolving  charge  accounts, 
only  those  with  an  outstanding  liability 
which  exceeds  $10,000  as  of  the  close  of  the 
preceding  calendar  year  need  be  reported 
under  this  paragraph. 


*  So  in  original. 


(5)  Except  as  provided  in  this  paragraph,  a 
brief  description,  the  date,  and  category  of 
value  of  any  purchase,  sale  or  exchange 
during  the  preceding  calendar  year  which  ex- 
ceeds $1,000— 

(A)  in  real  property,  other  than  property 
used  solely  as  a  personal  residence  of  the  re- 
porting individual  or  his  spouse;  or 

(B)  in  stocks,  bonds,  commodities  futures, 
and  other  forms  of  securities. 

Reporting  is  not  required  under  this  para- 
graph of  any  transaction  solely  by  and  be- 
tween the  reporting  individual,  his  spouse,  or 
dependent  children. 

(6)(A)  The  identity  of  all  positions  held  on 
or  before  the  date  of  filing  during  the  current 
calendar  year  (and,  for  the  first  report  filed 
by  an  individual,  during  the  two-year  period 
preceding  such  calendar  year)  as  an  officer, 
director,  trustee,  partner,  proprietor,  repre- 
sentative, employee,  or  consultant  of  any  cor- 
poration, company,  firm,  partnership,  or 
other  business  enterprise,  any  nonprofit  orga- 
nization, any  labor  organization,  or  any  edu- 
cational or  other  institution  other  than  the 
United  States.  This  subparagraph  shall  not 
require  the  reporting  of  positions  held  in  any 
religious,  social,  fraternal,  or  political  entity 
and  positions  solely  of  an  honorary  nature. 

(B)  If  any  person,  other  than  the  United 
States  Government,  paid  a  nonelected  report- 
ing individual  compensation  in  excess  of 
$5,000  in  any  of  the  two  calendar  years  prior 
to  the  calendar  year  during  which  the  individ- 
ual files  his  first  report  under  this  title,  the 
individual  shall  include  in  the  report— 

(i)  the  identity  of  each  source  of  such 

compensation;  and 
(ii)  a  brief  description  of  the  nature  of  the 

duties  performed  or  services  rendered  by 

the    reporting    individual    for    each    such 

source. 

The  preceding  sentence  shall  not  require  any 
individual  to  include  in  such  report  any  infor- 
mation which  is  considered  confidential  as  a 
result  of  a  privileged  relationship,  established 
by  law,  between  such  individual  and  any 
person  nor  shall  it  require  an  individual  to 
report  any  information  with  respect  to  any 
person  for  whom  services  were  provided  by 
any  firm  or  association  of  which  such  individ- 
ual was  a  member,  partner,  or  employee 
unless  such  individual  was  directly  involved  in 
the  provision  of  such  services. 

(7)  A  description  of  the  date,  parties  to,  and 
terms  of  any  agreement  or  arrangement  with 
respect  to  (A)  future  emplojmient;  (B)  a  leave 
of  absence  during  the  period  of  the  reporting 
individual's  Government  service;  (C)  continu- 
ation of  payments  by  a  former  employer 
other  than  the  United  States  Government; 
and  (D)  continuing  participation  in  an  em- 
ployee welfare  or  benefit  plan  maintained  by 
a  former  employer. 

(b)(1)  Each  report  filed  pursuant  to  subsec- 
tions (a),  (b),  and  (c)  of  section  101  shall  include 
a  full  and  complete  statement  with  respect  to 
the  information  required  by— 
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(A)  paragraph  (1)  of  subsection  (a)  for  the 
year  of  filing  and  the  preceding  calendar 
year, 

(B)  paragraphs  (3)  and  (4)  of  subsection  (a) 
as  of  the  date  specified  in  the  report  but 
which  is  less  than  thirty-one  days  before  the 
filing  date,  and 

(C)  paragraphs  (6)  and  (7)  of  subsection  (a) 
as  of  the  filing  date  but  for  periods  described 
in  such  paragraphs. 

(2)(A)  In  lieu  of  filling  out  one  or  more  sched- 
ules of  a  financial  disclosure  form,  an  individual 
may  supply  the  required  information  in  an  al- 
ternative format,  pursuant  to  either  rules 
adopted  by  the  supervising  ethics  office  for  the 
branch  in  which  such  individual  serves  or  pur- 
suant to  a  specific  written  determination  by 
such  office  for  a  reporting  individual. 

(B)  In  lieu  of  indicating  the  category  of 
amount  or  value  of  any  item  contained  in  any 
report  filed  under  this  title,  a  reporting  individ- 
ual may  indicate  the  exact  dollar  amount  of 
such  item. 

(c)  In  the  case  of  any  individual  described  in 
section  101(e),  any  reference  to  the  preceding 
calendar  year  shall  be  considered  also  to  in- 
clude that  part  of  the  calendar  year  of  filing  up 
to  the  date  of  the  termination  of  emplojnnent. 

(d)(1)  The  categories  for  reporting  the 
amount  or  value  of  the  items  covered  in  para- 
graphs (3),  (4),  and  (5)  of  subsection  (a)  are  as 
follows: 

(A)  not  more  than  $15,000; 

(B)  greater  than  $15,000  but  not  more  than 
$50,000; 

(C)  greater  than  $50,000  but  not  more  than 
$100,000; 

(D)  greater  than  $100,000  but  not  more 
than  $250,000; 

(E)  greater  than  $250,000  but  not  more 
than  $500,000; 

(P)  greater  than  $500,000  but  not  more  than 
$1,000,000;  and 
(G)  greater  than  $1,000,000. 

(2)  For  the  purposes  of  paragraph  (3)  of  sub- 
section (a)  if  the  current  value  of  an  interest  in 
real  property  (or  an  interest  in  a  real  estate 
partnership)  is  not  ascertainable  without  an  ap- 
praisal, an  individual  may  list  (A)  the  date  of 
purchase  and  the  purchase  price  of  the  interest 
in  the  real  property,  or  (B)  the  assessed  value 
of  the  real  property  for  tax  purposes,  adjusted 
to  reflect  the  market  value  of  the  property  used 
for  the  assessment  if  the  assessed  value  is  com- 
puted at  less  than  100  percent  of  such  market 
value,  but  such  individual  shall  include  in  his 
report  a  full  and  complete  description  of  the 
method  used  to  determine  such  assessed  value, 
instead  of  specifying  a  category  of  value  pursu- 
ant to  paragraph  (1)  of  this  subsection.  If  the 
current  value  of  any  other  item  required  to  be 
reported  under  paragraph  (3)  of  subsection  (a) 
is  not  ascertainable  vidthout  an  appraisal,  such 
individual  may  list  the  book  value  of  a  corpora- 
tion whose  stock  is  not  publicly  traded,  the  net 
worth  of  a  business  partnership,  the  equity 
value  of  an  individually  owned  business,  or  with 
respect  to  other  holdings,  any  recognized  indi- 
cation of  value,  but  such  individual  shall  in- 
clude in  his  report  a  full  and  complete  descrip- 


tion of  the  method  used  in  determining  such 
value.  In  lieu  of  any  value  referred  to  in  the 
preceding  sentence,  an  individual  may  list  the 
assessed  value  of  the  item  for  tax  purposes,  ad- 
justed to  reflect  the  market  value  of  the  item 
used  for  the  assessment  if  the  assessed  value  is 
computed  at  less  than  100  percent  of  such 
market  value,  but  a  full  and  complete  descrip- 
tion of  the  method  used  in  determining  such  as- 
sessed value  shall  be  included  in  the  report. 

(e)(1)  Except  as  provided  in  the  last  sentence 
of  this  paragraph,  each  report  required  by  sec- 
tion 101  shall  also  contain  information  listed  in 
paragraphs  (1)  through  (5)  of  subsection  (a)  of 
this  section  respecting  the  spouse  or  dependent 
child  of  the  reporting  individual  as  follows: 

(A)  The  source  of  items  of  earned  income 
earned  by  a  spouse  from  any  person  which 
exceed  $1,000  and  the  source  and  amount  of 
any  honoraria  received  by  a  spouse,  except 
that,  with  respect  to  earned  income  (other 
than  honoraria),  if  the  spouse  is  self-em- 
ployed in  business  or  a  profession,  only  the 
nature  of  such  business  or  profession  need  be 
reported. 

(B)  All  information  required  to  be  reported 
in  subsection  (a)(1)(B)  with  respect  to  income 
derived  by  a  spouse  or  dependent  child  from 
any  asset  held  by  the  spouse  or  dependent 
child  and  reported  pursuant  to  subsection 
(a)(3). 

(C)  In  the  case  of  any  gifts  received  by  a 
spouse  or  dependent  child  which  are  not  re- 
ceived totally  independent  of  the  relationship 
of  the  spouse  or  dependent  child  to  the  re- 
porting individual,  the  identity  of  the  source 
and  a  brief  description  of  gifts  of  transporta- 
tion, lodging,  food,  or  entertainment  and  a 
brief  description  and  the  value  of  other  gifts. 

(D)  In  the  ease  of  any  reimbursements  re- 
ceived by  a  spouse  or  dependent  child  which 
are  not  received  totally  independent  of  the  re- 
lationship of  the  spouse  or  dependent  child  to 
the  reporting  individual,  the  identity  of  the 
source  and  a  brief  description  of  each  such  re- 
imbursement. 

(E)  In  the  case  of  items  described  in  para- 
graphs (3)  through  (5)  of  subsection  (a),  all 
information  required  to  be  reported  under 
these  paragraphs  other  than  items  (i)  which 
the  reporting  individual  certifies  represent 
the  spouse's  or  dependent  child's  sole  finan- 
cial interest  or  responsibility  and  which  the 
reporting  individual  has  no  knowledge  of,  (ii) 
which  are  not  in  any  way,  past  or  present,  de- 
rived from  the  income,  assets,  or  activities  of 
the  reporting  individual,  and  (iii)  from  which 
the  reporting  individual  neither  derives,  nor 
expects  to  derive,  any  financial  or  economic 
benefit. 

Reports  required  by  subsections  (a),  (b),  and  (c) 
of  section  101  shall,  with  respect  to  the  spouse 
and  dependent  child  of  the  reporting  individ- 
ual, only  contain  information  listed  in  para- 
graphs (1),  (3),  and  (4)  of  subsection  (a),  as 
specified  in  this  paragraph. 

(2)  No  report  shall  be  required  with  respect  to 
a  spouse  living  separate  and  apart  from  the  re- 
porting individual  with  the  intention  of  termi- 
nating the  marriage  or  providing  for  permanent 
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separation;  or  with  respect  to  any  income  or  ob- 
ligations of  an  individual  arising  from  the  disso- 
lution of  his  marriage  or  the  permanent  separa- 
tion from  his  spouse. 

(f)(1)  Except  as  provided  in  paragraph  (2), 
each  reporting  individual  shall  report  the  infor- 
mation required  to  be  reported  pursuant  to  sub- 
sections (a),  (b),  and  (c)  of  this  section  with  re- 
spect to  the  holdings  of  and  the  income  from  a 
trust  or  other  financial  arrangement  from 
which  income  is  received  by,  or  with  respect  to 
which  a  beneficial  interest  in  principal  or 
income  is  held  by,  such  individual,  his  spouse, 
or  any  dependent  child. 

(2)  A  reporting  individual  need  not  report  the 
holdings  of  or  the  source  of  income  from  any  of 
the  holdings  of — 

(A)  any  qualified  blind  trust  (as  defined  in 
paragraph  (3)); 

(B)  a  trust— 

(i)  which  was  not  created  directly  by  such 
individual,  his  spouse,  or  any  dependent 
child,  and 

(ii)  the  holdings  or  sources  of  income  of 
which  such  individual,  his  spouse,  and  any 
dependent  child  have  no  knowledge  of;  or 

(C)  an  entity  described  under  the  provisions 
of  paragraph  (8), 

but  such  individual  shall  report  the  category  of 
the  amoimt  of  income  received  by  him,  his 
spouse,  or  any  dependent  child  from  the  trust 
or  other  entity  under  subsection  (a)(1)(B)  of 
this  section. 

(3)  For  purposes  of  this  subsection,  the  term 
"qualified  blind  trust"  includes  any  trust  in 
which  a  reporting  individual,  his  spouse,  or  any 
minor  or  dependent  child  has  a  beneficial  inter- 
est in  the  principal  or  income,  and  which  meets 
the  following  requirements: 

(A)(i)  The  trustee  of  the  trust  and  any 
other  entity  designated  in  the  trust  instru- 
ment to  perform  fiduciary  duties  is  a  finan- 
cial institution,  an  attorney,  a  certified  public 
accoimtant,  a  broker,  or  an  investment  advi- 
sor who— 

(I)  is  independent  of  and  not  associated 
with  any  interested  party  so  that  the  trust- 
ee or  other  person  cannot  be  controlled  or 
influenced  in  the  administration  of  the 
trust  by  any  interested  party;  and 

(II)  is  not  and  has  not  been  an  employee 
of  or  affiliated  with  any  interested  party 
and  is  not  a  partner  of,  or  involved  in  any 
joint  venture  or  other  investment  with,  any 
interested  party;  and 

(III)  is  not  a  relative  of  any  interested 
party. 

(ii)  Any  officer  or  employee  of  a  trustee  or 
other  entity  who  is  involved  in  the  manage- 
ment or  control  of  the  trust— 

(I)  is  independent  of  and  not  associated 
with  any  interested  party  so  that  such  offi- 
cer or  employee  cannot  be  controUed  or  in- 
fluenced in  the  administration  of  the  trust 
by  any  interested  party; 

(II)  is  not  a  partner  of,  or  involved  in  any 
joint  venture  or  other  investment  with,  any 
interested  party;  and 

(III)  is  not  a  relative  of  any  interested 
party. 


(B)  Any  asset  transferred  to  the  trust  by  an 
interested  party  is  free  of  any  restriction  with 
respect  to  its  transfer  or  sale  unless  such  re- 
striction is  expressly  approved  by  the  super- 
vising ethics  office  of  the  reporting  individ- 
ual. 

(C)  The  trust  instnmient  which  establishes 
the  trust  provides  that— 

(i)  except  to  the  extent  provided  in  sub- 
paragraph (B)  of  this  paragraph,  the  trust- 
ee in  the  exercise  of  his  authority  and  dis- 
cretion to  manage  and  control  the  assets  of 
the  trust  shall  not  consult  or  notify  any  in- 
terested party; 

(ii)  the  trust  shall  not  contain  any  asset 
the  holding  of  which  by  an  interested  party 
is  prohibited  by  any  law  or  regulation; 

(iii)  the  trustee  shall  promptly  notify  the 
reporting  individual  and  his  supervising 
ethics  office  when  the  holdings  of  any  par- 
ticular asset  transferred  to  the  trust  by  any 
interested  party  are  disposed  of  or  when  the 
value  of  such  holding  is  less  than  $1,000; 

(iv)  the  trust  tax  return  shall  be  prepared 
by  the  trustee  or  his  designee,  and  such 
return  and  any  information  relating  thereto 
(other  than  the  trust  income  simmiarized  in 
appropriate  categories  necessary  to  com- 
plete an  interested  party's  tax  return),  shall 
not  be  disclosed  to  any  interested  party; 

(V)  an  interested  party  shall  not  receive 
any  report  on  the  holdings  and  sources  of 
income  of  the  trust,  except  a  report  at  the 
end  of  each  calendar  quarter  with  respect 
to  the  total  cash  value  of  the  interest  of  the 
interested  party  in  the  trust  or  the  net 
income  or  loss  of  the  trust  or  any  reports 
necessary  to  enable  the  interested  party  to 
complete  an  individual  tax  return  required 
by  law  or  to  provide  the  information  re- 
quired by  subsection  (a)(1)  of  this  section, 
but  such  report  shall  not  identify  any  asset 
or  holding; 

(vi)  except  for  communications  which 
solely  consist  of  requests  for  distributions 
of  cash  or  other  unspecified  assets  of  the 
trust,  there  shall  be  no  direct  or  indirect 
communication  between  the  trustee  and  an 
interested  party  with  respect  to  the  trust 
unless  such  communication  is  in  writing  and 
imless  it  relates  only  (I)  to  the  general  fi- 
nancial interest  and  needs  of  the  interested 
party  (including,  but  not  limited  to,  an  in- 
terest in  maximizing  income  or  long-term 
capital  gain),  (II)  to  the  notification  of  the 
trustee  of  a  law  or  regulation  subsequently 
applicable  to  the  reporting  individual  which 
prohibits  the  interested  party  from  holding 
an  asset,  which  notification  directs  that  the 
asset  not  be  held  by  the  trust,  or  (III)  to  di- 
rections to  the  trustee  to  sell  all  of  an  asset 
initially  placed  in  the  trust  by  an  interested 
party  which  in  the  determination  of  the  re- 
porting individual  creates  a  conflict  of  in- 
terest or  the  appearance  thereof  due  to  the 
subsequent  assumption  of  duties  by  the  re- 
porting individual  (but  nothing  herein  shall 
require  any  such  direction);  and 

(vii)  the  interested  parties  shall  make  no 
effort  to  obtain  information  with  respect  to 
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the  holdings  of  the  trust,  including  obtain- 
ing a  copy  of  any  trust  tax  return  filed  or 
any  information  relating  thereto  except  as 
otherwise  provided  in  this  subsection. 

(D)  The  proposed  trust  instrument  and  the 
proposed  trustee  is  approved  by  the  reporting 
individual's  supervising  ethics  office. 

(E)  For  purposes  of  this  subsection,  "inter- 
ested party"  means  a  reporting  individual,  his 
spouse,  and  any  minor  or  dependent  child; 
"broker"  has  the  meaning  set  forth  in  section 
3(a)(4)  of  the  Securities  and  Exchange  Act  of 
1934  (15  U.S.C.  78c(a)(4));  and  "investment 
adviser"  includes  any  investment  adviser  who, 
as  determined  under  regulations  prescribed 
by  the  supervising  ethics  office,  is  generally 
involved  in  his  role  as  such  an  adviser  in  the 
management  or  control  of  trusts. 

(F)  Any  trust  qualified  by  a  supervising 
ethics  office  before  the  effective  date  of  title 
II  of  the  Ethics  Reform  Act  of  1989  shall  con- 
tinue to  be  governed  by  the  law  and  regula- 
tions in  effect  immediately  before  such  effec- 
tive date. 

(4)(A)  An  asset  placed  in  a  trust  by  an  inter- 
ested party  shall  be  considered  a  financial  in- 
terest of  the  reporting  individual,  for  the  pur- 
poses of  any  applicable  conflict  of  interest  stat- 
utes, regulations,  or  rules  of  the  Federal  Gov- 
ernment (including  section  208  of  title  18. 
United  States  Code),  imtil  such  time  as  the  re- 
porting individual  is  notified  by  the  trustee 
that  such  asset  has  been  disposed  of,  or  has  a 
value  of  less  than  $1,000. 

(B)(i)  The  provisions  of  subparagraph  (A) 
shall  not  apply  with  respect  to  a  trust  created 
for  the  benefit  of  a  reporting  individual,  or  the 
spouse,  dependent  child,  or  minor  child  of  such 
a  person,  if  the  supervising  ethics  office  for 
such  reporting  individual  finds  that— 

(I)  the  assets  placed  in  the  tnist  consist  of  a 
well-diversified  portfolio  of  readily  market- 
able securities; 

(II)  none  of  the  assets  consist  of  securities 
of  entities  having  substantial  activities  in  the 
area  of  the  reporting  individual's  primary 
area  of  responsibility; 

(III)  the  trust  instrument  prohibits  the 
trustee,  notwithstanding  the  provisions  of 
paragraphs  (3)(C)(iii)  and  (iv)  of  this  subsec- 
tion, from  making  public  or  informing  any  in- 
terested party  of  the  sale  of  any  securities; 

(IV)  the  trustee  is  given  power  of  attorney, 
notwithstanding  the  provisions  of  paragraph 
(3)(C)(v)  of  this  subsection,  to  prepare  on 
behalf  of  any  interested  party  the  personal 
income  tax  returns  and  similar  returns  which 
may  contain  information  relating  to  the  trust; 
and 

(V)  except  as  otherwise  provided  in  this 
paragraph,  the  trust  instrument  provides  (or 
in  the  case  of  a  trust  established  prior  to  the 
effective  date  of  this  Act  which  by  its  terms 
does  not  permit  amendment,  the  trustee,  the 
reporting  individual,  and  any  other  interested 
party  agree  in  writing)  that  the  trust  shall  be 
administered  in  accordance  with  the  require- 
ments of  this  subsection  and  the  trustee  of 
such  trust  meets  the  requirements  of  para- 
graph (3)(A). 


(ii)  In  any  instance  covered  by  subparagraph 
(B)  in  which  the  reporting  individual  is  an  indi- 
vidual whose  nomination  is  being  considered  by 
a  congressional  committee,  the  reporting  indi- 
vidual shall  inform  the  congressional  commit- 
tee considering  his  nomination  before  or  during 
the  period  of  such  individual's  confirmation 
hearing  of  his  intention  to  comply  with  this 
paragraph. 

(5)(A)  The  reporting  individual  shall,  within 
thirty  days  after  a  qualified  blind  trust  is  ap- 
proved by  his  supervising  ethics  office,  file  with 
such  office  a  copy  of — 

(i)  the  executed  trust  instrument  of  such 
trust  (other  than  those  provisions  which 
relate  to  the  testamentary  disposition  of  the 
trust  assets),  and 

(ii)  a  list  of  the  assets  which  were  trans- 
ferred to  such  trust,  including  the  category  of 
value  of  each  asset  as  determined  under  sub- 
section (d)  of  this  section. 

This  subparagraph  shall  not  apply  with  respect 
to  a  trust  meeting  the  requirements  for  being 
considered  a  qualified  blind  trust  under  para- 
graph (7)  of  this  subsection. 

(B)  The  reporting  individual  shall,  within 
thirty  days  of  transferring  an  asset  (other  than 
cash)  to  a  previously  established  qualified  blind 
trust,  notify  his  supervising  ethics  office  of  the 
identity  of  each  such  asset  and  the  category  of 
value  of  each  asset  as  determined  under  subsec- 
tion (d)  of  this  section. 

(C)  Within  thirty  days  of  the  dissolution  of  a 
qualified  blind  trust,  a  reporting  individual 
shall— 

(i)  notify  his  supervising  ethics  office  of 
such  dissolution,  and 

(ii)  file  with  such  office  a  copy  of  a  list  of 
the  assets  of  the  trust  at  the  time  of  such  dis- 
solution and  the  category  of  value  under  sub- 
section (d)  of  this  section  of  each  such  asset. 

(D)  Documents  filed  under  subparagraphs 
(A),  (B),  and  (C)  of  this  paragraph  and  the  lists 
provided  by  the  trustee  of  assets  placed  in  the 
trust  by  an  interested  party  which  have  been 
sold  shall  be  made  available  to  the  public  in  the 
same  manner  as  a  report  is  made  available 
under  section  105  and  the  provisions  of  that 
section  shall  apply  with  respect  to  such  docu- 
ments and  lists. 

(E)  A  copy  of  each  written  communication 
with  respect  to  the  trust  under  paragraph 
(3)(C)(vi)  shall  be  filed  by  the  person  initiating 
the  communication  with  the  reporting  individ- 
ual's supervising  ethics  office  within  five  days 
of  the  date  of  the  communication. 

(6)(A)  A  trustee  of  a  qualified  blind  trust 
shall  not  knowingly  and  willfully,  or  negligent- 
ly, (i)  disclose  any  information  to  an  interested 
party  with  respect  to  such  trust  that  may  not 
be  disclosed  under  paragraph  (3)  of  this  subsec- 
tion; (ii)  acquire  any  holding  the  ownership  of 
which  is  prohibited  by  the  trust  instrument; 
(iii)  solicit  advice  from  any  interested  party 
with  respect  to  such  trust,  which  solicitation  is 
prohibited  by  paragraph  (3)  of  this  subsection 
or  the  trust  agreement;  or  (iv)  fail  to  file  any 
document  required  by  this  subsection. 
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(B)  A  reporting  individual  shall  not  knowing- 
ly and  willfully,  or  negligently,  (i)  solicit  or  re- 
ceive any  information  with  respect  to  a  quali- 
fied blind  trust  of  which  he  is  an  interested 
party  that  may  not  be  disclosed  imder  para- 
graph (3)(C)  of  this  subsection  or  (ii)  fail  to  file 
any  document  required  by  this  subsection. 

(C)(i)  The  Attorney  General  may  bring  a  civil 
action  in  any  appropriate  United  States  district 
court  against  any  individual  who  knowingly  and 
willfully  violates  the  provisions  of  subpara- 
graph (A)  or  (B)  of  this  paragraph.  The  court 
in  which  such  action  is  brought  may  assess 
against  such  individual  a  civil  penalty  in  any 
amount  not  to  exceed  $10,000. 

(ii)  The  Attorney  General  may  bring  a  civil 
action  in  any  appropriate  United  States  district 
court  against  any  individual  who  negligently 
violates  the  provisions  of  subparagraph  (A)  or 
(B)  of  this  paragraph.  The  court  in  which  such 
action  is  brought  may  assess  against  such  indi- 
vidual a  civil  penalty  in  any  amount  not  to 
exceed  $5,000. 

(7)  Any  trust  may  be  considered  to  be  a  quali- 
fied blind  trust  if — 

(A)  the  trust  instrimient  is  amended  to 
comply  with  the  requirements  of  paragraph 
(3)  or,  in  the  case  of  a  trust  instrument  which 
does  not  by  its  terms  permit  amendment,  the 
trustee,  the  reporting  individual,  and  any 
other  interested  party  agree  in  writing  that 
the  trust  shall  be  administered  in  accordance 
with  the  requirements  of  this  subsection  and 
the  trustee  of  such  trust  meets  the  require- 
ments of  paragraph  (3)(A);  except  that  in  the 
case  of  any  interested  party  who  is  a  depend- 
ent child,  a  parent  or  guardian  of  such  child 
may  execute  the  agreement  referred  to  in  this 
subparagraph; 

(B)  a  copy  of  the  trust  instrument  (except 
testamentary  provisions)  and  a  copy  of  the 
agreement  referred  to  in  subparagraph  (A), 
and  a  list  of  the  assets  held  by  the  trust  at 
the  time  of  approval  by  the  supervising  ethics 
office,  including  the  category  of  value  of  each 
asset  as  determined  under  subsection  (d)  of 
this  section,  are  filed  with  such  office  and 
made  available  to  the  public  as  provided 
under  paragraph  (5)(D)  of  this  subsection; 
and 

(C)  the  supervising  ethics  office  determines 
that  approval  of  the  trust  arrangement  as  a 
qualified  blind  trust  is  in  the  particular  case 
appropriate  to  assure  compliance  with  appli- 
cable laws  and  regulations. 

(8)  A  reporting  individual  shall  not  be  re- 
quired to  report  the  financial  interests  held  by 
a  widely  held  investment  fimd  (whether  such 
fund  is  a  mutual  fund,  regulated  investment 
company,  pension  or  deferred  compensation 
plan,  or  other  investment  fund),  if— 

(A)(i)  the  fund  is  publicly  traded;  or 
(ii)  the  assets  of  the  fund  are  widely  diversi- 
fied; and 

(B)  the  reporting  individual  neither  exer- 
cises control  over  nor  has  the  ability  to  exer- 
cise control  over  the  financial  interests  held 
by  the  fund. 

(g)  Political  campaign  fimds,  including  cam- 
paign receipts  and  expenditures,  need  not  be  in- 
cluded in  any  report  filed  pursuant  to  this  title. 


(h)  A  report  filed  pursuant  to  subsection  (a), 
(d),  or  (e)  of  section  101  need  not  contain  the 
information  described  in  subparagraphs  (A), 
(B),  and  (C)  of  subsection  (a)(2)  with  respect  to 
gifts  and  reimbursements  received  in  a  period 
when  the  reporting  individual  was  not  an  offi- 
cer or  employee  of  the  Federal  Government. 

(i)  A  reporting  individual  shall  not  be  re- 
quired under  this  title  to  report— 

(1)  financial  interests  in  or  income  derived 
from— 

(A)  any  retirement  system  under  title  5, 
United  States  Code  (including  the  Thrift 
Savings  Plan  under  subchapter  III  of  chap- 
ter 84  of  such  title);  or 

(B)  any  other  retirement  system  main- 
tained by  the  United  States  for  officers  or 
employees  of  the  United  States,  including 
the  President,  or  for  members  of  the  uni- 
formed services;  or 

(2)  benefits  received  imder  the  Social  Secu- 
rity Act  [42  U.S.C.  301  et  seq.]. 

(Pub.  L.  95-521,  title  I,  §  102,  Oct.  26,  1978,  92 
Stat.  1825;  Pub.  L.  96-19,  §§  3(a)(1),  (b),  6(a), 
7(a)-(d)(l),  (f),  9(b),  (c)(1),  (j),  June  13,  1979,  93 
Stat.  39-43;  Pub.  L.  97-51,  §  130(b),  Oct.  1,  1981, 
95  Stat.  966;  Pub.  L.  98-150,  §  10,  Nov.  11,  1983, 
97  Stat.  962;  Pub.  L.  101-194,  title  II,  §  202,  Nov. 
30,  1989,  103  Stat.  1727;  Pub.  L.  101-280,  §  3(3), 
May  4,  1990,  104  Stat.  152;  Pub.  L.  102-90,  title 
III,  §  314(a),  Aug.  14,  1991,  105  Stat.  469.) 

References  in  Text 

The  effective  date  of  title  II  of  the  Ethics  Reform 
Act  of  1989,  referred  to  in  subsec.  (f)(3)(F),  is  Jan.  1, 
1991.  See  section  204  of  Pub.  L.  101-194,  set  out  as  a 
note  under  section  101  of  this  Appendix. 

The  effective  date  of  this  Act.  referred  to  in  subsec. 
(f)(4)(B)(i)(V),  probably  means  the  effective  date  of 
title  II  of  the  Ethics  Reform  Act  of  1989,  which 
amended  this  title  generally  and  is  effective  Jan.  1, 
1991.  See  section  204  of  Pub.  L.  101-194,  set  out  as  an 
Effective  Date  of  1989  Amendment  note  under  section 
101  of  this  Appendix. 

The  Social  Security  Act,  referred  to  in  subsec.  (i)(2), 
is  act  Aug.  14,  1935,  ch.  531,  49  Stat.  620,  as  amended, 
which  is  classified  generally  to  chapter  7  (§  301  et  seq.) 
of  Title  42,  The  Public  Health  and  Welfare.  For  com- 
plete classification  of  this  Act  to  the  Code,  see  section 
1305  of  Title  42  and  Tables. 

Codification 

Section  was  formerly  classified  to  section  702  of 
Title  2,  The  Congress. 

Amendments 

1991— Subsec.  (a)(2)(A).  Pub.  L.  102-90,  §  314(a)(3), 
amended  subpar.  (A)  generally.  Prior  to  amendment, 
subpar.  (A)  read  as  follows:  "The  identity  of  the 
source,  a  brief  description,  and  the  value  of  all  gifts 
other  than  transportation,  lodging,  food,  or  entertain- 
ment aggregating  $100  or  more  in  value  received  from 
any  source  other  than  a  relative  of  the  reporting  indi- 
vidual during  the  preceding  calendar  year,  except  that 
any  gift  with  a  fair  market  value  of  $75  or  less  need 
not  be  aggregated  for  purposes  of  this  subparagraph." 

Pub.  L.  102-90,  §  314(a)(1),  (2),  redesignated  subpar. 
(B)  as  (A)  and  struck  out  former  subpar.  (A)  which 
read  as  follows:  "The  identity  of  the  source  and  a  brief 
description  (including  a  travel  itinerary,  dates,  and 
nature  of  expenses  provided)  of  any  gifts  of  transpor- 
tation, lodging,  food,  or  entertainment  aggregating 
$250  or  more  in  value  received  from  any  source  other 
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than  a  relative  of  the  reporting  individual  dinring  the 
prececting  calendar  year,  except  that  any  food,  lodg- 
ing, or  entertainment  received  as  personal  hoiE^itality 
of  any  individual  need  not  be  repOTted,  and  any  gift 
with  a  fair  market  value  of  $75  or  less  need  not  be  ag- 
gregated for  purposes  of  this  subparagraph." 

Subsec.  (aK2KB).  Pub.  L.  102-90.  §  314(a)(2),  (4).  re- 
designated subpar.  (C)  as  (B)  and  substituted  "more 
than  the  minimal  value  as  established  by  section 
7342(aK5)  of  title  5,  United  States  Code,  or  $250. 
whichever  is  greater"  for  ''$250  or  more  in  value". 
Former  subpar.  (B)  redesignated  (A), 

Subsec.  (a)(2KC).  (D).  Pub.  L.  102-90,  §  314(aK2).  (5), 
redesignated  subpar.  (D)  as  (C)  and  struck  out  "or 
(B)"  after  "(A)".  Former  subpar.  (C)  redesignated  (B). 
1990— Subsec.  (a)(1)(A).  Pub.  L.  101-280,  §3(3KA)(i), 
substituted  "the  reporting  individual"  for  "such  indi- 
viduals". 

Subsec.  (a)(3).  Pub.  L.  101-280.  §  3(3KA)(ii),  substi- 
tuted ",  or  by  a  parent,  brother,  sister,  or  child  of  the 
reporting  individual  or  of  the  reporting  individual's 
spouse,"  for  "parent,  brother,  sister,  or  child". 

Subsec.  (a)(4).  Pub.  K  101-280,  §  3(3)(A)(iii).  substi- 
tuted "spouse,  or  a  parent,  brother,  sister,  or  child  of 
the  reporting  individuid  or  of  the  reporting  individ- 
ual's spouse"  for  "relative". 

Subsec.  (e)(1)(E).  Pub.  L.  101-280,  §  3(3)(B),  inserted 
"of  subsection  (a)"  after  "(3)  through  (5)". 

Subsec.  (f)(3)(A)(i)(II).  Pub.  L.  101-280. 
§  3(3)(C)(i)(I),  struck  out  comma  after  "involved  in". 

Subsec.  (fK3)(A)(ii)(II).  Pub.  L.  101-280. 
§  3(3)(C)(i)(II),  amended  subcl.  (II)  generally.  Prior  to 
amendment,  subcl.  (II)  read  as  follows:  "is  not  or  has 
not  been  a  partner  of  any  interested  party  and  is  not  a 
partner  of,  or  involved  in  any  joint  venture  or  other 
investment  with  any  interested  party;  and". 

Subsec.  (f)(3)(F).  Pub.  L.  101-280,  |  3(3)(C)(i)(III). 
substituted  "title  II  of  the  Ethics  Reform  Act  of  1989" 
for  "this  section". 

Subsec.  (f)(6)(A),  (B).  Pub.  L.  101-280,  §  3(3)(C)(ii), 
substituted  "and  willfully,  or  negligently."  for  "or  neg- 
ligently". 

Subsec.  (i).  Pub.  L.  101-280.  §  3(3)(D).  added  subsec. 
(i). 

1989— Pub.  L.  101-194  amended  section  generally, 
substituting  subsecs.  (a)  to  (h)  for  former  subsecs.  (a) 
to  (g)  which  related,  respectively,  to  Members  of  Con- 
gress, le^lative  officers  and  employees,  non-legisla- 
tive personnel  and  Congressional  candidates,  catego- 
ries of  value;  interests  in  real  property  and  other  items 
needing  appraisals,  information  respecting  spouses 
and  dependent  children,  trusts  or  other  financial  ar- 
rangements including  qualified  blind  trusts,  political 
campaign  f imds,  and  gifts  and  reimbursements. 

1983— Subsec.  (e)(5)(A).  Pub.  L.  98-150,  §  10(b),  in- 
serted provision  that  this  subparagraph  shall  not 
apply  with  respect  to  a  trust  meeting  the  requirements 
for  being  considered  a  qualified  blind  trust  under 
paragraph  (7)  of  this  subsection. 

Subsec.  (e)(7).  Pub.  L.  98-150.  §  10(a).  amended  par. 
(7)  generally.  Prior  to  amendment,  par.  (7)  read  as  fol- 
lows: "Any  trust  which  is  in  existence  prior  to  the  date 
of  the  enactment  of  this  Act  shaU  be  considered  a 
qualified  blind  trust  if — 

"(A)  the  supervising  ethics  office  determines  that 
the  trust  was  a  good  faith  effort  to  establish  a  blind 
trust; 

"(B)  the  previous  trust  instrument  is  amended  or, 
if  such  trust  instrument  does  not  by  its  terms  permit 
amendment,  all  parties  to  the  trust  instrument,  in- 
cluding the  reporting  individual  and  the  trustee, 
agree  in  writing  that  the  trust  shall  be  administered 
in  accordance  with  the  requirements  of  paragraph 
(3)(C)  and  a  trustee  is  (or  has  been)  appointed  who 
meets  the  requirements  of  paragraph  (3);  and 

"(C)  a  copy  of  the  trust  instrument  (except  testa- 
mentary provisions),  a  list  of  the  assets  previously 
transferred  to  the  trust  by  an  interested  party  and 
the  category  of  value  of  each  such  asset  at  the  time 
it  was  placed  in  the  trust,  and  a  list  of  assets  previ- 


ously placed  in  the  trust  by  an  interested  party 

which  have  been  sold  are  filed  uid  made  availaMe  to 

the  public  as  provided  imder  paragraph  (5)  of  this 

subsection." 

1981— Subsec.  (aKl)(A).  Pub.  L.  97-51  inserted  "in- 
cluding speeches,  appearances,  articles,  or  other  publi- 
cations" after  "hon^aria  from  any  source". 

1979— Subsec.  (aK2KB).  Pub.  L.  96-19.  §  3(b)(2), 
struck  out  provision  that  a  gift  need  not  be  aggregated 
if.  in  an  unusual  case,  a  publicly  available  request  for  a 
waiver  is  granted. 

Subsec.  (aK2KD).  Pub.  L.  96-19.  13(b)(1).  added 
subpar.  (D). 

Subsec.  (a)(6).  Pub.  L.  96-19.  §  9(b).  substituted  "The 
identity  of  all  positions  held"  for  "The  identity  of  all 
positions". 

Subsec.  (a)(7).  Pub.  L.  96-19.  §9(j).  struck  out  a 
colon  following  "arrangement  with  respect  to". 

Subsec.  (b).  Pub.  L.  96-19.  §  9(c)(1),  substituted  pro- 
visions that  the  information  required  by  pars.  (3)  and 
(4)  of  subsec.  (a)  be  as  of  the  date  specified  in  the 
report  but  which  is  less  than  thirty-one  days  before 
the  filing  date  and  that  the  information  required  by 
par.  (6)  and,  in  the  case  of  reports  filed  under  section 
101(c),  par.  (7)  of  subsec.  (a)  be  as  of  the  filing  date 
but  for  periods  described  in  such  paragraphs  for  provi- 
sions that  required  that  the  information  covered  by 
pars.  (3),  (4),  (6),  and,  in  the  case  of  reports  filed  pur- 
suant to  section  101(c),  par.  (7)  of  subsec.  (a)  be  as  of  a 
date  specified  in  such  report,  which  could  not  be  more 
than  thirty-one  days  prior  to  the  date  of  filing. 

Subsec.  (d)(1)(B).  Pub.  L.  96-19,  §  6(a)(1).  (2).  substi- 
tuted "any  gifts  received  by  a  spouse  which  are"  for 
"any  gift  which  is"  and  "and  a  brief  description"  for 
"or  a  brief  description". 

Subsec.  (d)(1)(C).  Pub.  L.  96-19,  §  6(a)(3),  (4),  substi- 
tuted "reimbursements  received  by  a  spouse  which 
are"  for  "reimbursement  which  is"  and  "description  of 
each  such  reimbursement"  for  "description  of  the  re- 
imbursement". 

Subsec.  (d)(1)(D).  Pub.  L.  96-19,  §  6(a)(5),  substitut- 
ed "represent  the  spouse's  or  dependent  child's  sole  fi- 
nancial interest"  for  "represent  the  spouse  or  depend- 
ent child's  sole  financial  interest". 

Subsec.  (e)(3).  Pub.  L.  96-19.  §  7(a)-(d)(l),  substitut- 
ed "a  broker,  or  an  investment  adviser"  for  "or  a 
broker"  in  subpar.  (A)  preceding  cl.  (i),  substituted  "is 
not  or  has  not  been"  for  "is  or  has  not  been"  in  cl.  (ii) 
of  subpar.  (A),  and,  in  provisions  following  subpar. 
(D),  substituted  "section  78c(a)(4)  of  title  15"  for  "sec- 
tion 78  of  title  15",  substituted  "the  reports"  for  "their 
reports",  and  inserted  definition  of  "investment  ad- 
viser". 

Subsec.  (e)(5)(D).  Pub.  L.  96-19,  §  7(f ),  substituted 
"shall  apply  with  respect  to  such  docimients  and  lists" 
for  "shall  apply". 

Subsec.  (g).  Pub.  L.  96-19,  13(a)(1),  added  subsec. 
(g). 

Effective  Date  of  1991  Amendbient 

Amendment  by  Pub.  L.  102-90  effective  Jan.  1,  1992, 
see  section  314(g)  of  Pub.  L.  102-90,  set  out  as  a  note 
under  section  31-2  of  Title  2,  The  Congress. 

Effective  Date  of  1989  Amendbient 

Amendment  by  Pub.  L.  101-194  effective  Jan.  1. 
1991,  except  that  subsec.  (fK4)(B)  of  this  section,  as 
amended  by  Pub.  L.  101-194,  is  effective  Jan.  1,  1990, 
see  section  204  of  Pub.  L.  101-194,  set  out  as  a  note 
under  section  101  of  this  Appendix. 

Effective  Date  of  1983  Amendment 

Section  13  of  Pub.  L.  98-150  provided  that:  "The 
amendments  made  by  this  Act  [enacting  sections  211 
and  407  of  Pub.  L.  95-521,  set  out  in  this  Appendix, 
amending  sections  102,  201-203,  210,  302,  an^  401-405 
of  Pub.  L.  95-521,  set  out  in  this  Appendix,  and  enact- 
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ing  provisions  set  out  as  a  note  under  section  402  of 
this  Appendix]  shall  take  effect  on  October  1»  1983." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  101,  104  of  this 
Appendix;  title  2  section  31-2. 

§  103.  Filing  of  reports 

(a)  Except  as  otherwise  provided  in  this  sec- 
tion, the  reports  required  under  this  title  shall 
be  filed  by  the  reporting  individual  with  the 
designated  agency  ethics  official  at  the  agency 
by  which  he  is  employed  (or  in  the  case  of  an 
individual  described  in  section  101(e),  was  em- 
ployed) or  in  which  he  will  serve.  The  date  any 
report  is  received  (and  the  date  of  receipt  of 
any  supplemental  report)  shall  be  noted  on 
such  report  by  such  official. 

(b)  The  President,  the  Vice  President,  and  in- 
dependent counsel  and  persons  appointed  by  in- 
dependent counsel  under  chapter  40  of  title  28, 
United  States  Code,  shall  file  reports  required 
under  this  title  with  the  Director  of  the  Office 
of  Government  Ethics. 

(c)  Copies  of  the  reports  required  to  be  filed 
under  this  title  by  the  Postmaster  General,  the 
Deputy  Postmaster  General,  the  Governors  of 
the  Board  of  Governors  of  the  United  States 
Postal  Service,  designated  agency  ethics  offi- 
cials, employees  described  in  section 
105(a)(2)(A)  or  (B),  106(a)(1)(A)  or  (B),  or 
107(a)(1)(A)  or  (b)(l)(A)(i),  of  title  3,  United 
States  Code,  candidates  for  the  office  of  Presi- 
dent or  Vice  President  and  officers  and  employ- 
ees in  (and  nominees  to)  offices  or  positions 
which  require  confirmation  by  the  Senate  or  by 
both  Houses  of  Congress  other  than  individuals 
nominated  to  be  judicial  officers  and  those  re- 
ferred to  in  subsection  (f )  shall  be  transmitted 
to  the  Director  of  the  Office  of  Government 
Ethics.  The  Director  shall  forward  a  copy  of 
the  report  of  each  nominee  to  the  congressional 
committee  considering  the  nomination. 

(d)  Reports  required  to  be  filed  under  this 
title  by  the  Director  of  the  Office  of  Govern- 
ment Ethics  shall  be  filed  in  the  Office  of  Gov- 
ernment Ethics  and,  immediately  after  being 
filed,  shall  be  made  available  to  the  public  in 
accordance  with  this  title. 

(e)  Each  individual  identified  in  section  101(c) 
who  is  a  candidate  for  nomination  or  election  to 
the  Office  of  President  or  Vice  President  shall 
file  the  reports  required  by  this  title  with  the 
Federal  Election  Commission. 

(f )  Reports  required  of  members  of  the  uni- 
formed services  shall  be  filed  with  the  Secre- 
tary concerned. 

(g)  Each  supervising  ethics  office  shall  devel- 
op and  make  available  forms  for  reporting  the 
information  required  by  this  title. 

(h)(1)  The  reports  required  under  this  title 
shall  be  filed  by  a  reporting  individual  with— 
(A)(i)(I)  the  Clerk  of  the  House  of  Repre- 
sentatives, in  the  case  of  a  Representative  in 
Congress,  a  Delegate  to  Congress,  the  Resi- 
dent Commissioner  from  Puerto  Rico,  an  offi- 
cer or  employee  of  the  Congress  whose  com- 
pensation is  disbursed  by  the  Clerk  of  the 
House  of  Representatives,  an  officer  or  em- 
ployee of  the  Architect  of  the  Capitol,  the 
United  States  Botanic  Garden,  the  Congres- 


sional Budget  Office,  the  Government  Print- 
ing Office,  the  Library  of  Congress,  or  the 
Copyright  Royalty  Tribimal  (including  any 
individual  terminating  service,  under  section 
101(e),  in  any  office  or  position  referred  to  in 
this  subclause),  or  an  individual  described  in 
section  101(c)  who  is  a  candidate  for  nomina- 
tion or  election  as  a  Representative  in  Con- 
gress, a  Delegate  to  Congress,  or  the  Resident 
Commissioner  from  Puerto  Rico;  and 

(II)  the  Secretary  of  the  Senate,  in  the  case 
of  a  Senator,  an  officer  or  employee  of  the 
Congress  whose  compensation  is  disbursed  by 
the  Secretary  of  the  Senate,  an  officer  or  em- 
ployee of  the  General  Accounting  Office,  the 
Office  of  Technology  Assessment,  or  the 
Office  of  the  Attending  Physician  (including 
any  individual  terminating  service,  under  sec- 
tion 101(e),  tn  any  office  or  position  referred 
to  in  this  subclause),  or  an  individual  de- 
scribed m  section  101(c)  who  is  a  candidate 
for  nomination  or  election  as  a  Senator;  and 

(ii)  in  the  case  of  an  officer  or  employee  of 
the  Congress  as  described  under  section 
101(f)(10)  who  is  employed  by  an  agency  or 
commission  established  in  the  legislative 
branch  after  the  date  of  the  enactment  of  the 
Ethics  Reform  Act  of  1989— 

(I)  the  Secretary  of  the  Senate  or  the 
Clerk  of  the  House  of  Representatives,  as 
the  case  may  be,  as  designated  in  the  stat- 
ute establishing  such  agency  or  commission; 
or 

(II)  if  such  statute  does  not  designate 
such  committee,  the  Secretary  of  the 
Senate  for  agencies  and  commissions  estab- 
lished in  even  numbered  calendar  years, 
and  the  Clerk  of  the  House  of  Representa- 
tives for  agencies  and  commissions  estab- 
lished in  odd  numbered  calendar  years;  and 

(B)  the  Judicial  Conference  with  regard  to 
a  judicial  officer  or  employee  described  under 
paragraphs  (11)  and  (12)  of  section  101(f)  (in- 
cluding individuals  terminating  service  in 
such  office  or  position  under  section  101(e)  or 
immediately  preceding  service  in  such  office 
or  position). 

(2)  The  date  any  report  is  received  (and  the 
date  of  receipt  of  any  supplemental  report) 
shall  be  noted  on  such  report  by  such  commit- 
tee. 

(i)  A  copy  of  each  report  filed  under  this  title 
by  a  Member  or  an  individual  who  is  a  candi- 
date for  the  office  of  Member  shall  be  sent  by 
the  Clerk  of  the  House  of  Representatives  or 
Secretary  of  the  Senate,  as  the  case  may  be,  to 
the  appropriate  State  officer  designated  under 
section  316(a)  ^  of  the  Federal  Election  Cam- 
paign Act  of  1971  of  the  State  represented  by 
the  Member  or  in  which  the  individual  is  a  can- 
didate, as  the  case  may  be,  within  the  30-day 
period  beginning  on  the  day  the  report  is  filed 
with  the  Clerk  or  Secretary. 

(j)(l)  A  copy  of  each  report  filed  under  this 
title  with  the  Clerk  of  the  House  of  Represent- 
atives shall  be  sent  by  the  Clerk  to  the  Commit- 
tee on  Standards  of  Official  Conduct  of  the 


» See  References  in  Text  note  below. 
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House  of  Representatives  within  the  7-day 
period  beginning  on  the  day  the  report  is  filed. 

(2)  A  copy  of  each  report  filed  under  this  title 
with  the  Secretary  of  the  Senate  shall  be  sent 
by  the  Secretary  to  the  Select  Committee  on 
Ethics  of  the  Senate  within  the  7-day  period  be- 
ginning on  the  day  the  report  is  filed. 

(k)  In  carrying  out  their  responsibilities 
imder  this  title  with  respect  to  candidates  for 
office,  the  Clerk  of  the  House  of  Representa- 
tives and  the  Secretary  of  the  Senate  shall 
avail  themselves  of  the  assistance  of  the  Feder- 
al Election  Commission.  The  Commission  shall 
make  available  to  the  Clerk  and  the  Secretary 
on  a  regular  basis  a  complete  list  of  names  and 
addresses  of  all  candidates  registered  with  the 
Commission,  and  shall  cooperate  and  coordi- 
nate its  candidate  information  and  notification 
program  with  the  Clerk  and  the  Secretary  to 
the  greatest  extent  possible. 

(Pub.  L.  95-521,  title  I,  §  103,  Oct.  26,  1978,  92 
Stat.  1831;  Pub.  L.  96-19,  §§  4(b)(2),  9(a),  June 
13,  1979,  93  Stat.  40,  42;  Pub.  L.  101-194,  title  II, 
§202,  Nov.  30,  1989,  103  Stat.  1736;  Pub.  L. 
101-280,  §  3(1),  (4),  May  4,  1990,  104  Stat.  152, 
153;  Pub.  L.  102-90,  title  III,  §313(1),  Aug.  14, 
1991,  105  Stat.  469.) 

References  in  Text 

The  date  of  the  enactment  of  the  Ethics  Reform  Act 
of  1989,  referred  to  in  subsec.  (h)(l)(A)(ii),  is  the  date 
of  enactment  of  Pub.  L.  101-194,  which  was  approved 
Nov.  30, 1989. 

Section  316(a)  of  the  Federal  Election  Campaign  Act 
of  1971,  referred  to  in  subsec.  (i),  was  probably  intend- 
ed to  be  a  reference  to  section  312(a)  of  Federal  Elec- 
tion Campaign  Act  of  1971,  Pub.  L.  92-225,  which  is 
classified  to  section  439(a)  of  Title  2.  The  Congress, 
and  which  directs  the  chief  executive  officer  of  each 
State  to  designate  a  State  officer  to  receive  reports 
and  statements  fUed  by  persons  under  the  Federal 
Election  Campaign  Act  of  1971. 

Codification 

Section  was  formerly  classified  to  section  703  of 
Title  2,  The  Congress. 

Amendments 

1991--Subsec.  (i).  Pub.  L.  102-90  substituted  "30- 
day"  for  "7-day". 

1990— Subsec.  (c).  Pub.  L.  101-280,  §  3(4)(A),  inserted 
"individuals  nominated  to  be  judicial  officers  and" 
after  "Houses  of  Congress  other  than". 

Subsec.  (d).  Pub.  L.  101-280,  §  3(4)(B),  inserted  "of 
the  Office  of  Government  Ethics"  after  "Director". 

Subsec.  (e).  Pub.  L.  101-280,  §  3(4)(C),  inserted  "who 
is  a  candidate  for  nomination  or  election  to  the  Office 
of  President  or  Vice  President"  after  "section  101(c)" 
and  substituted  "Election"  for  "Elections". 

Subsec.  (g).  Pub.  L.  101-280,  §  3(4)(D),  substituted 
"Each  supervising  ethics  office"  for  "The  Office  of 
Government  Ethics". 

Subsec.  (h)(l)(A)(i).  Pub.  L.  101-280.  §  3(4)(E), 
amended  cl.  (i)  generaUy.  Prior  to  amendment,  cl.  (i) 
read  as  foUows:  "the  appropriate  congressional  ethics 
committee  with  regard  to  a  Member  of  Congress,  offi- 
cer or  employee  of  the  Congress  described  imder  para- 
graphs (9)  and  (10)  of  section  101(f)  (including  individ- 
uals terminating  service  in  such  office  or  position 
under  section  101(e)  or  immediately  preceding  service 
in  such  office  or  position);  and". 

Subsec.  (h)(l)(A)(U)(I).  Pub.  L.  101-280,  §  3(4)(F)(i), 
substituted  "Secretary  of  the  Senate  or  the  Clerk  of 
the  House  of  Representatives,  as  the  case  may  be,  as" 
for  "congressional  ethics  committee". 


Subsec.  (h)(l)(A)(ii)(II).  Pub.  L.  101-280, 
§  3(4)(F)(U),  substituted  "Secretary  of  the  Senate"  for 
"Senate  Select  Committee  on  Ethics"  and  "Clerk"  for 
"Committee  on  Standards  of  Official  Conduct". 

Subsec.  (h)(1)(B).  Pub.  L.  101-280,  §  3(1),  struck  out 
"of  the  United  States"  after  "Judicial  Conference". 

Subsecs.  (i)  to  (k).  Pub.  L.  101-280,  §  3(4)(G),  added 
subsecs.  (i)  to  (k). 

1989— Pub.  L.  101-194  amended  section  generally, 
substituting  subsecs.  (a)  to  (h)  for  former  subsecs.  (a) 
to  (f)  which  related,  respectively,  to  persons  filing 
with  the  clerk,  persons  fUing  with  the  Secretary,  State 
copies.  Committee  copies.  Federal  Election  Commis- 
sion assistance,  and  reporting  forms,  rules  and  regula- 
tions. 

1979— Subsec.  (b).  Pub.  L.  96-19,  §  4(b)(2).  inserted 
reference  to  the  National  Commission  on  Air  Quality. 

Subsec.  (f).  Pub.  L.  96-19,  §  9(a),  substituted  "the 
designated  committee  of  the  House  of  Representa- 
tives" for  "the  Clerk  shall,  after  consultation  with  the 
designated  committee  of  the  House  of  Representa- 
tives". 

Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.  101-194  effective  Jan.  1, 
1991.  see  section  204  of  Pub.  L.  101-194,  set  out  as  a 
note  under  section  101  of  this  Appendix. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  109  of  this  Ap- 
pendix. 

§  104.  Failure  to  file  or  filing  false  reports 

(a)  The  Attorney  General  may  bring  a  civil 
action  in  any  appropriate  United  States  district 
court  against  any  individual  who  knowingly  and 
willfully  falsifies  or  who  knowingly  and  willful- 
ly fails  to  file  or  report  any  information  that 
such  individual  is  required  to  report  pursuant 
to  section  102.  The  court  in  which  such  action 
is  brought  may  assess  against  such  individual  a 
civil  penalty  in  any  amount,  not  to  exceed 
$10,000. 

(b)  The  head  of  each  agency,  each  Secretary 
concerned,  the  Director  of  the  Office  of  Gov- 
ernment Ethics,  each  congressional  ethics  com- 
mittee, or  the  Judicial  Conference,  as  the  case 
may  be,  shall  refer  to  the  Attorney  General  the 
name  of  any  individual  which  such  official  or 
committee  has  reasonable  cause  to  believe  has 
willfully  failed  to  file  a  report  or  has  willfully 
falsified  or  willfully  failed  to  file  information 
required  to  be  reported.  Whenever  the  Judicial 
Conference  refers  a  name  to  the  Attorney  Gen- 
eral under  this  subsection,  the  Judicial  Confer- 
ence also  shall  notify  the  judicial  council  of  the 
circuit  in  which  the  named  individual  serves  of 
the  referral. 

(c)  The  President,  the  Vice  President,  the 
Secretary  concerned,  the  head  of  each  agency, 
the  Office  of  Personnel  Management,  a  con- 
gressional ethics  committee,  and  the  Judicial 
Conference,  may  take  any  appropriate  person- 
nel or  other  action  in  accordance  with  applica- 
ble law  or  regulation  against  any  individual  fail- 
ing to  file  a  report  or  falsifying  or  failing  to 
report  information  required  to  be  reported. 

(d)(1)  Any  individual  who  files  a  report  re- 
quired to  be  filed  imder  this  title  more  than  30 
days  after  the  later  of — 

(A)  the  date  such  report  is  required  to  be 

filed  pursuant  to  the  provisions  of  this  title 
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and  the  rules  and  regulations  promulgated 
thereunder;  or 

(B)  if  a  filing  extension  is  granted  to  such 
individual  under  section  101(g),  the  last  day 
of  the  filing  extension  period, 

shall,  at  the  direction  of  and  pursuant  to  regu- 
lations issued  by  the  supervising  ethics  office, 
pay  a  filing  fee  of  $200.  All  such  fees  shall  be 
deposited  in  the  miscellaneous  receipts  of  the 
Treasury.  The  authority  under  this  paragraph 
to  direct  the  payment  of  a  filing  fee  may  be  del- 
egated by  the  supervising  ethics  office  in  the 
executive  branch  to  other  agencies  in  the  exec- 
utive branch..  1 

(2)  The  supervising  ethics  office  may  waive 
the  filing  fee  under  this  subsection  in  extraor- 
dinary circumstances. 

(Pub.  L.  95-521,  title  I,  §  104,  Oct.  26,  1978,  92 
Stat.  1832;  Pub.  L.  96-19,  §  8(a),  June  13,  1979, 
93  Stat.  41;  Pub.  L.  101-194,  title  II,  §  202,  Nov. 
30,  1989,  103  Stat.  1737;  Pub.  L.  101-280,  §  3(1), 
(5),  May  4,  1990,  104  Stat.  152,  154;  Pub.  L. 
101-650,  title  IV,  §  405,  Dec.  1,  1990,  104  Stat. 
5124.) 

Codification 

Section  was  formerly  classified  to  section  704  of 
Title  2,  The  Congress. 

Amendments 

1990— Subsec.  (b).  Pub.  L.  101-650  inserted  at  end 
"Whenever  the  Judicial  Conference  refers  a  name  to 
the  Attorney  General  under  this  subsection,  the  Judi- 
cial Conference  also  shall  notify  the  judicial  coimcil  of 
the  circuit  in  which  the  named  individual  serves  of  the 
referral." 

Pub.  L.  101-280.  I  3(5)(A),  substituted  "Judicial  Con- 
ference" for  "Chairman  of  the  Judicial  Conference". 

Pub.  L.  101-280,  §  3(1),  struck  out  "of  the  United 
States"  after  "Judicial  Conference". 

Subsec.  (c).  Pub.  L.  101-280,  §  3(1),  struck  out  "of  the 
United  States"  after  "Judicial  Conference". 

Subsec.  (d)(1).  Pub.  L.  101-280,  §  3(5)(B),  substituted 
closing  provisions  for  former  closing  provisions  which 
read  "shall  pay  a  filing  fee  of  $200  to  the  miscellane- 
ous receipts  of  the  General  Treasury". 

1989— Pub.  L.  101-194  amended  section  generally, 
substituting  provisions  relating  to  failure  to  file  or 
filing  false  reports  for  provisions  relating  to  accessibil- 
ity of  reports.  See  section  105  of  this  Appendix. 

1979— Subsec.  (c).  Pub.  L.  96-19  designated  existing 
provisions  as  par.  (2)  and  added  par.  (1). 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-650  effective  90  days 
after  Dec.  1,  1990,  see  section  407  of  Pub.  L.  101-650, 
set  out  as  a  note  under  section  332  of  Title  28,  Judici- 
ary and  Judicial  Procedure. 

Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.  101-194  effective  Jan.  1, 
1991.  see  section  204  of  Pub.  L.  101-194,  set  out  as  a 
note  under  section  101  of  this  Appendix. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  105  of  this  Ap- 
pendix. 

§  105.  Custody  of  and  public  access  to  reports 

(a)  Each  agency,  each  supervising  ethics 
office  in  the  executive  or  judicial  branch,  the 


Clerk  of  the  House  of  Representatives,  and  the 
Secretary  of  the  Senate  shall  make  available  to 
the  public,  in  accordance  with  subsection  (b), 
each  report  filed  under  this  title  with  such 
agency  or  office  or  with  the  Clerk  or  the  Secre- 
tary of  the  Senate,  except  that— 

(1)  this  section  does  not  require  public 
availability  of  a  report  filed  by  any  individual 
in  the  Central  Intelligence  Agency,  the  De- 
fense Intelligence  Agency,  or  the  National  Se- 
curity Agency,  or  any  individual  engaged  in 
intelligence  activities  in  any  agency  of  the 
United  States,  if  the  President  finds  or  has 
found  that,  due  to  the  nature  of  the  office  or 
position  occupied  by  such  individual,  public 
disclosure  of  such  report  would,  be  ^  revealing 
the  identity  of  the  individual  or  other  sensi- 
tive information,  compromise  the  national  in- 
terest of  the  United  States;  and  such  individ- 
uals may  be  authorized,  notwithstanding  sec- 
tion 104(a),  to  file  such  additional  reports  as 
are  necessary  to  protect  their  identity  from 
public  disclosure  if  the  President  first  finds  or 
has  found  that  such  filing  is  necessary  in  the 
national  interest;  and 

(2)  any  report  filed  by  an  independent  coun- 
sel whose  identity  has  not  been  disclosed  by 
the  division  of  the  court  under  chapter  40  of 
title  28,  United  States  Code,  and  any  report 
filed  by  any  person  appointed  by  that  inde- 
pendent counsel  under  such  chapter,  shall 
not  be  made  available  to  the  public  under  this 
title. 

(b)(1)  Except  as  provided  in  the  second  sen- 
tence of  this  subsection,  each  agency,  each  su- 
per\'^ising  ethics  office  in  the  executive  or  judi- 
cial branch,  the  Clerk  of  the  House  of  Repre- 
sentatives, and  the  Secretary  of  the  Senate 
shall,  within  thirty  days  after  any  report  is  re- 
ceived under  this  title  by  such  agency  or  office 
or  by  the  Clerk  or  the  Secretary  of  the  Senate, 
as  the  case  may  be,,^  permit  inspection  of  such 
report  by  or  furnish  a  copy  of  such  report  to 
any  person  requesting  such  inspection  or  copy. 
With  respect  to  any  report  required  to  be  filed 
by  May  15  of  any  year,  such  report  shall  be 
made  available  for  public  inspection  within  30 
calendar  days  after  May  15  of  such  year  or 
within  30  days  of  the  date  of  filing  of  such  a 
report  for  which  an  extension  is  granted  pursu- 
ant to  section  101(g).  The  agency,  office.  Clerk, 
or  Secretary  of  the  Senate,  as  the  case  may  be  ^ 
may  require  a  reasonable  fee  to  be  paid  in  any 
amount  which  is  found  necessary  to  recover  the 
cost  of  reproduction  or  mailing  of  such  report 
excluding  any  salary  of  any  employee  involved 
in  such  reproduction  or  mailing.  A  copy  of  such 
report  may  be  furnished  without  charge  or  at  a 
reduced  charge  if  it  is  determined  that  waiver 
or  reduction  of  the  fee  is  in  the  public  interest. 

(2)  Notwithstanding  paragraph  (1),  a  report 
may  not  be  made  available  under  this  section  to 
any  person  nor  may  any  copy  thereof  be  provid- 
ed under  this  section  to  any  person  except  upon 
a  written  application  by  such  person  stating— 


1  So  in  original. 


*  So  in  original.  Probably  should  be  "by". 

'  So  in  original. 

» So  in  original.  Probably  should  be  followed  by  a  comma. 
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(A)  that  person's  name,  occupation  and  ad- 
dress; 

(B)  the  name  and  address  of  any  other 
person  or  organization  on  whose  behalf  the 
inspection  or  copy  is  requested;  and 

(C)  that  such  person  is  aware  of  the  prohi- 
bitions on  the  obtaining  or  use  of  the  report. 

Any  such  application  shall  be  made  available  to 
the  public  throughout  the  period  during  which 
the  report  is  made  available  to  the  public, 

(c)(1)  It  shall  be  imlawful  for  any  person  to 
obtain  or  use  a  report— 

(A)  for  any  unlawful  purpose; 

(B)  for  any  commercial  purpose,  other  than 
by  news  and  commimications  media  for  dis- 
semination to  the  general  public; 

(C)  for  determining  or  establishing  the 
credit  rating  of  any  individual;  or 

(D)  for  use,  directly  or  indirectly,  in  the  so- 
licitation of  money  for  any  political,  charita- 
ble, or  other  purpose. 

(2)  The  Attorney  General  may  bring  a  civil 
action  against  any  person  who  obtains  or  uses  a 
report  for  any  purpose  prohibited  in  paragraph 
(1)  of  this  subsection.  The  court  in  which  such 
action  is  brought  may  assess  against  such 
person  a  penalty  in  any  amount  not  to  exceed 
$10,000.  Such  remedy  shall  be  in  addition  to 
any  other  remedy  available  under  statutory  or 
common  law. 

(d)  Any  report  filed  with  or  transmitted  to  an 
agency  or  supervising  ethics  office  or  to  the 
Clerk  of  the  House  of  Representatives  or  the 
Secretary  of  the  Senate  pursuant  to  this  title 
shall  be  retained  by  such  agency  or  office  or  by 
the  Clerk  or  the  Secretary  of  the  Senate,  as  the 
case  may  be.  Such  report  shall  be  made  avail- 
able to  the  public  for  a  period  of  six  years  after 
receipt  of  the  report.  After  such  six-year  period 
the  report  shall  be  destroyed  unless  needed  in 
an  ongoing  investigation,  except  that  in  the 
case  of  an  individual  who  filed  the  report  pur- 
suant to  section  101(b)  and  was  not  subsequent- 
ly confirmed  by  the  Senate,  or  who  filed  the 
report  pursuant  to  section  101(c)  and  was  not 
subsequently  elected,  such  reports  shall  be  de- 
stroyed one  year  after  the  individual  either  is 
no  longer  under  consideration  by  the  Senate  or 
is  no  longer  a  candidate  for  nomination  or  elec- 
tion to  the  Office  of  President,  Vice  President, 
or  as  a  Member  of  Congress,  unless  needed  in 
an  ongoing  investigation. 

(Pub.  L.  95-521,  title  I,  §  105,  Oct.  26,  1978,  92 
Stat.  1833;  Pub.  L.  101-194,  title  II,  §  202,  Nov. 
30,  1989,  103  Stat.  1737;  Pub.  L.  101-280.  §  3(6), 
May  4,  1990,  104  Stat.  154;  Pub.  L.  102-90,  title 
III.  §  313(2),  Aug.  14,  1991,  105  Stat.  469.) 

Codification 

Section  was  formerly  classified  to  section  705  of 
Title  2,  The  Congress. 

Amendkents 

1991— Subsec.  (b)(1).  Pub.  L.  102-90  substituted 
"Except  as  provided  in  the  second  sentence  of  this 
subsection,  each  agency"  for  "Each  agency"  and  in- 
serted after  first  sentence  "With  respect  to  any  report 
required  to  be  filed  by  May  15  of  any  year,  such  report 
shall  be  made  available  for  public  inspection  within  30 
calendar  days  after  May  15  of  such  year  or  within  30 
days  of  the  date  of  filing  of  such  a  report  for  which  an 
extension  is  granted  pursuant  to  section  101(g)." 


1990— Subsec.  (a).  Pub.  L,  101-280,  §  3(6)(A),  amend- 
ed subsec.  (a)  generally.  Prior  to  amendment,  subsec. 
(a)  read  as  follows:  "Each  agency  and  each  supervisory 
ethics  office  shall  make  each  report  filed  with  it  under 
this  title  available  to  the  public  in  accordance  with  the 
provisions  of  subsection  (b)  of  this  section,  except  that 
this  section  does  not  require  public  availability  of  a 
report  filed  by— 

"(1)  any  individual  in  the  Central  Intelligence 
Agency,  the  Defense  Intelligence  Agency,  or  the  Na- 
tional Security  Agency,  cr  any  individual  engaged  in 
intelligence  activities  in  any  agency  of  the  United 
States,  if  the  President  finds  that,  due  to  the  nature 
of  the  office  or  position  occupied  by  such  individual, 
public  disclosure  of  such  report  would,  by  revealing 
the  identity  of  the  individual  or  other  sensitive  in- 
formation, compromise  the  national  interest  of  the 
United  States.  In  addition,  such  individuals  may  be 
authorized,  notwithstanding  section  104(a),  to  file 
such  additional  reports  as  are  necessary  to  protect 
their  identity  from  public  disclosure  if  the  President 
first  finds  that  such  filing  is  necessary  in  the  nation- 
al interest;  or 

"(2)  an  independent  counsel  or  person  appointed 
by  independent  counsel  under  chapter  40  of  title  28, 
United  States  Code,  whose  identity  has  not  other- 
wise been  disclosed." 

Subsec.  (b)(1).  Pub.  L.  101-280.  §  3(6)(B)(1)(I),  substi- 
tuted ",  each  supervising  ethics  office  in  the  executive 
or  judicial  branch,  the  Clerk  of  the  House  of  Repre- 
sentatives, and  the  Secretary  of  the  Senate"  for  "and 
each  supervising  ethics  office". 

Pub.  L.  101-280,  §  3(6)(B)(i)(II),  substituted  "under 
this  title  by  such  agency  or  office  or  by  the  Clerk  or 
the  Secretary  of  the  Senate,  as  the  case  may  be,"  for 
"by  such  agency  or  office  under  this  title". 

Pub.  L.  101-280,  i  3(6)(B)(ii).  substituted  ",  office. 
Clerk,  or  Secretary  of  the  Senate,  as  the  case  may  be" 
for  "or  office". 

Subsec.  (d).  Pub.  L.  101-280,  §  3(6)(C),  inserted  "or  to 
the  Clerk  of  the  House  of  Representatives  or  the  Sec- 
retary of  the  Senate"  after  "ethics  office"  and  "or  by 
the  Clerk  or  the  Secretary  of  the  Senate"  after  "cr 
office". 

1989--Pub.  L,  101-194  amended  section  generally, 
substituting  provisions  relating  to  custody  of  and 
public  access  to  reports  for  provisions  relating  to 
review  and  compliance  procedures.  See  section  106  of 
this  Appendix. 

Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.  101-194  effective  Jan.  1, 
1991,  see  section  204  of  Pub.  L.  101-194,  set  out  as  a 
note  under  section  101  of  this  Appendix. 

Public  Availability  of  Reports  Piled  Under  Pre- 
1991  Ethics  in  Government  Act  Provisions 

Section  9  of  Pub.  L.  lOi-280  provided  that:  "Those 
reports  filed  under  title  I  [formerly  classified  to  sec- 
tion 701  et  seq.  of  Title  2,  The  Congress],  II  [formerly 
set  out  under  the  heading  Executive  Personnel  Finan- 
cial Disclosure  Requirements  in  this  Appendix],  or  III 
[formerly  set  out  imder  the  heading  Judicial  Person- 
nel Financial  Disclosure  Requirements  in  the  Appen- 
dix to  Title  28,  Judiciary  and  Judicial  Procedure]  of 
the  Ethics  in  Government  Act  of  1978  [Pub.  L. 
95-521],  as  In  effect  before  January  1,  1991,  shall  be 
made  available  to  the  public  on  or  after  such  date  in 
accordance  with  section  105  of  that  Act  [this  section], 
as  amended  by  the  Ethics  Reform  Act  of  1989  [Pub.  L. 
101-194],  and  the  provisions  of  such  section  shall 
apply  with  respect  to  those  reports  " 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  m  section  107  of  thijs  Ap- 
pendix; title  18  section  208. 
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§  106.  Reyiew  of  reports 

(a)(1)  Each  designated  agency  ethics  official 
or  Secretary  concerned  shall  make  provisions  to 
ensure  that  each  report  filed  with  him  imder 
this  title  is  reviewed  within  sixty  days  after  the 
date  of  such  filing,  except  that  the  Director  of 
the  Office  of  Government  Ethics  shall  review 
only  those  reports  required  to  be  transmitted  to 
him  under  this  title  within  sixty  days  after  the 
date  of  transmittal. 

(2)  Each  congressional  ethics  committee  and 
the  Judicial  Conference  shall  make  provisions 
to  ensure  that  each  report  filed  imder  this  title 
is  reviewed  within  sixty  days  after  the  date  of 
such  filing. 

(b)(1)  If  after  reviewing  any  report  \mder  sub- 
section (a),  the  Director  of  the  Office  of  Gov- 
ernment Ethics,  the  Secretary  concerned,  the 
designated  agency  ethics  official,  a  person  des- 
ignated by  the  congressional  ethics  committee, 
or  a  person  designated  by  the  Judicial  Confer- 
ence, as  the  case  may  be,  is  of  the  opinion  that 
on  the  basis  of  information  contained  in  such 
report  the  individual  submitting  such  report  is 
in  compliance  with  applicable  laws  and  regula- 
tions, he  shall  state  such  opinion  on  the  report, 
and  shall  sign  such  report. 

(2)  If  the  Director  of  the  Office  of  Govern- 
ment Ethics,  the  Secretary  concerned,  the  des- 
ignated agency  ethics  official,  a  person  desig- 
nated by  the  congressional  ethics  committee,  or 
a  person  designated  by  the  Judicial  Conference, 
after  reviewing  any  report  under  subsection 
(a)— 

(A)  believes  additional  information  is  re- 
quired to  be  submitted,  he  shaD  notify  the  in- 
dividual submitting  such  report  what  addi- 
tional information  is  required  and  the  time  by 
which  it  must  be  submitted,  or 

(B)  is  of  the  opinion,  on  the  basis  of  infor- 
mation submitted,  that  the  individual  is  not 
in  compliance  with  applicable  laws  and  regu- 
lations, he  shall  notify  the  individual,  afford 
a  reasonable  opportunity  for  a  written  or  oral 
response,  and  after  consideration  of  such  re- 
sponse, reach  an  opinion  as  to  whether  or 
not,  on  the  basis  of  information  submitted, 
the  individual  is  in  compliance  with  such  laws 
and  regulations. 

(3)  If  the  Director  of  the  Office  of  Govern- 
ment Ethics,  the  Secretary  concerned,  the  des- 
ignated agency  ethics  official,  a  person  desig- 
nated by  a  congressional  ethics  committee,  or  a 
person  designated  by  the  Judicial  Conference, 
reaches  an  opinion  under  paragraph  (2)(B)  that 
an  individual  is  not  in  compliance  with  applica- 
ble laws  and  regulations,  the  official  or  commit- 
tee shall  notify  the  individual  of  that  opinion 
and,  after  an  opportunity  for  personal  consulta- 
tion (if  practicable),  determine  and  notify  the 
individual  of  which  steps,  if  any,  would  in  the 
opinion  of  such  official  or  committee  be  appro- 
priate for  assuring  compliance  with  such  laws 
and  regulations  and  the  date  by  which  such 
steps  should  be  taken.  Such  steps  may  include, 
as  appropriate— 

(A)  divestiture, 

(B)  restitution, 

(C)  the  establishment  of  a  blind  trust, 

(D)  request  for  an  exemption  under  section 
208(b)  of  title  18,  United  States  Code,  or 


(E)  volimtary  request  for  transfer,  reassign- 
ment, limitation  of  duties,  or  resignation. 

The  use  of  any  such  steps  shall  be  in  accord- 
ance with  such  rules  or  regulations  as  the  su- 
pervising ethics  office  may  prescribe. 

(4)  If  steps  for  assuring  compliance  with  ap- 
plicable laws  and  regulations  are  not  taken  by 
the  date  set  under  paragraph  (3)  by  an  individ- 
ual in  a  position  in  the  executive  branch  (other 
than  in  the  Foreign  Service  or  the  uniformed 
services),  appointment  to  which  requires  the 
advice  and  consent  of  the  Senate,  the  matter 
shall  be  referred  to  the  President  for  appropri- 
ate action. 

(5)  If  steps  for  assuring  compliance  with  ap- 
plicable laws  and  regulations  are  not  taken  by 
the  date  set  under  paragraph  (3)  by  a  member 
of  the  Foreign  Service  or  the  uniformed  serv- 
ices, the  Secretary  concerned  shall  take  appro- 
priate action. 

(6)  If  steps  for  assuring  compliance  with  ap- 
plicable laws  and  regulations  are  not  taken  by 
the  date  set  under  paragraph  (3)  by  any  other 
officer  or  employee,  the  matter  shall  be  re- 
ferred to  the  head  of  the  appropriate  agency, 
the  congressional  ethics  conmiittee,  or  the  Judi- 
cial Conference,  for  appropriate  action;  except 
that  in  the  case  of  the  Postmaster  General  or 
Deputy  Postmaster  General,  the  Director  of 
the  Office  of  Government  Ethics  shall  recom- 
mend to  the  Governors  of  the  Board  of  Gover- 
nors of  the  United  States  Postal  Service  the 
action  to  be  taken. 

(7)  Each  supervising  ethics  office  may  render 
advisory  opinions  interpreting  this  title  within 
its  respective  jurisdiction.  Notwithstanding  any 
other  provision  of  law,  the  individual  to  whom 
a  public  advisory  opinion  is  rendered  in  accord- 
ance with  this  paragraph,  and  any  other  indi- 
vidual covered  by  this  title  who  is  involved  in  a 
fact  situation  which  is  indistinguishable  in  all 
material  aspects,  and  who  acts  in  good  faith  in 
accordance  with  the  provisions  and  findings  of 
such  advisory  opinion  shall  not,  as  a  result  of 
such  act,  be  subject  to  any  penalty  or  sanction 
provided  by  this  title. 

(Pub.  L.  95-521,  title  I,  §  106,  Oct.  26,  1978,  92 
Stat.  1833;  Pub.  L.  101-194,  title  II,  §  202.  Nov. 
30,  1989,  103  Stat.  1739;  Pub.  L.  101-280,  §  3(1), 
(7),  May  4, 1990, 104  Stat.  152, 155.) 

Codification 

Section  was  formerly  classified  to  section  706  of 
Title  2.  The  Congress. 

AlIENDMENTS 

1990--Subsec.  (a)(2).  Pub.  L.  101-280,  §3(1),  struck 
out  "of  the  United  States"  after  "Judicial  Confer- 
ence". 

Subsec.  (b)(1).  Pub.  L.  101-280,  §  3(7KB).  substituted 
"the  Secretary  concerned,  the  designated  agency 
ethics  official,"  for  "Secretary  concerned,  designated 
agency  ethics  official,  or". 

Pub.  L.  101-280.  §  3(7)(A).  substituted  "a  person  des- 
ignated by  the  Judicial  Conference"  for  "the  Chair- 
man of  the  Judicial  Conference". 

Pub.  L.  101-280.  §3(1).  struck  out  "of  the  United 
States"  after  "Judicial  Conference". 

Subsec.  (b)(2).  Pub.  L.  101-280.  §  3(7)(C).  substituted 
"the    Secretary   concerned,    the    designated    agency 
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ethics  official."  for  "Secretary  concerned,  designated 
agency  ethics  official  or". 

Pub.  L.  101-280,  §  3(7)(A),  substituted  "a  person  des- 
ignated by  the  Judicial  Conference"  for  "the  Chair- 
man of  the  Judicial  Conference". 

Pub.  L.  101-280.  §3(1).  struck  out  "of  the  United 
States"  after  "Judicial  Conference". 

Subsec.  (b)(3).  Pub.  L.  101-280,  §  3(7)(D),  substituted 
"the  Secretary  concerned,  the  designated  agency 
ethics  official,  a  person  designated  by  a  congressional 
ethics  committee,  or  a  person  designated  by  the"  for 
"Secretary  concerned,  designated  agency  ethics  offi- 
cial, a  congressional  ethics  committee,  or  the". 

Pub.  L.  101-280,  §3(1),  struck  out  "of  the  United 
States"  after  "Judicial  Conference". 

Subsec.  (b)(4).  Pub.  L.  101-280,  |  3(7)(E),  inserted  "in 
the  executive  branch"  after  "position"  and  substituted 
"Foreign  Service"  for  "foreign  service". 

Subsec.  (b)(5).  Pub.  L.  101-280.  §  3(7)(F),  substituted 
"Foreign  Service"  for  "foreign  service". 

Subsec.  (b)(6).  Pub.  L.  101-280,  §  3(1),  struck  out  "of 
the  United  States"  after  "Judicial  Conference". 

Pub.  L.  101-280,  §3(7)(G).  substituted  "employee," 
for  "employee". 

1989— Pub.  L.  101-194  amended  section  generally, 
substituting  provisions  relating  to  review  of  reports 
for  provisions  relating  to  failure  to  file  or  filing  false 
reports.  See  section  104(a)  of  this  Appendix. 

Effective  Date  of  1989  Amend»ient 

Amendment  by  Pub.  L.  101-194  effective  Jan.  1, 
1991,  see  section  204  of  Pub.  L.  101-194,  set  out  as  a 
note  under  section  101  of  this  Appendix. 

§107.  Confidential  reports  and  other  additional  re- 
quirements 

(a)(1)  Each  supervising  ethics  office  may  re- 
quire officers  and  employees  imder  its  jurisdic- 
tion (including  special  Government  employees 
as  defined  in  section  202  of  title  18,  United 
States  Code)  to  file  confidential  financial  dis- 
closure reports,  in  such  form  as  the  supervising 
ethics  office  may  prescribe.  The  information  re- 
quired to  be  reported  under  this  subsection  by 
the  officers  and  employees  of  any  department 
or  agency  shall  be  set  forth  in  rules  or  regula- 
tions prescribed  by  the  supervising  ethics 
office,  and  may  be  less  extensive  than  other- 
wise required  by  this  title,  or  more  extensive 
when  determined  by  the  supervising  ethics 
office  to  be  necessary  and  appropriate  in  light 
of  sections  202  through  209  of  title  18,  United 
States  Code,  regulations  promulgated  there- 
under, or  the  authorized  activities  of  such  offi- 
cers or  employees.  Any  individual  required  to 
file  a  report  pursuant  to  section  101  shall  not 
be  required  to  file  a  confidential  report  pursu- 
ant to  this  subsection,  except  with  respect  to  in- 
formation which  is  more  extensive  than  infor- 
mation otherwise  required  by  this  title.  Subsec- 
tions (a),  (b),  and  (d)  of  section  105  shall  not 
apply  with  respect  to  any  such  report. 

(2)  Any  information  required  to  be  provided 
by  an  individual  under  this  subsection  shall  be 
confidential  and  shall  not  be  disclosed  to  the 
public. 

(3)  Nothing  in  this  subsection  exempts  any  in- 
dividual otherwise  covered  by  the  requirement 
to  file  a  public  financial  disclosure  report  under 
this  title  from  such  requirement. 

(b)  The  provisions  of  this  title  requiring  the 
reporting  of  information  shall  supersede  any 
general  requirement  imder  any  other  provision 
of  law  or  regulation  with  respect  to  the  report- 


ing of  information  required  for  purposes  of  pre- 
venting conflicts  of  interest  or  apparent  con- 
flicts of  interest.  Such  provisions  of  this  title 
shall  not  supersede  the  requirements  of  section 
7342  of  title  5,  United  States  Code. 

(c)  Nothing  in  this  Act  requiring  reporting  of 
information  shall  be  deemed  to  authorize  the 
receipt  of  income,  gifts,  or  reimbursements;  the 
holding  of  assets,  liabilities,  or  positions;  or  the 
participation  in  transactions  that  are  prohibit- 
ed by  law.  Executive  order,  rule,  or  regulation. 

(Pub.  L.  95-521,  title  I,  §  107,  Oct.  26,  1978,  92 
Stat.  1834;  Pub.  L.  96-19,  §  9(d),  (g),  June  13, 
1979,  93  Stat.  42,  43;  Pub.  L.  101-194,  title  II. 
§  202,  Nov.  30,  1989,  103  Stat.  1740.) 

References  in  Text 

This  Act,  referred  to  in  subsec.  (c),  is  Pub.  L.  95-521, 
Oct.  26,  1978,  92  Stat.  1824,  as  amended,  known  as  the 
Ethics  in  Government  Act  of  1978.  For  complete  classi- 
fication of  this  Act  to  the  Code,  see  Short  Title  note 
set  out  under  section  101  of  this  Appendix  and  Tables. 

Codification 

Section  was  formerly  classified  to  section  707  of 
Title  2,  The  Congress. 

Amendments 

1989— Pub.  L.  101-194  amended  section  generally, 
substituting  provisions  relating  to  confidential  reports 
and  other  additional  requirements  for  provisions  set- 
ting forth  definitions  for  purposes  of  title  I  of  Pub.  L. 
95-521.  See  section  109  of  this  Appendix. 

1979— Par.  (1).  Pub.  L.  96-19,  §  9(d),  substituted 
"gross  income  derived  from  business  (and  net  income 
if  the  individual  elects  to  include  it)'*  for  "net  and 
gross  income  derived  from  business". 

Par.  (16).  Pub.  L.  96-19,  §  9(g),  inserted  quotation 
marks  after  "designated  committee  of  the  House  of 
Representatives"  and  befor#  "designated  committee  of 
the  Senate". 

Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.  101-194  effective  Jan.  1, 
1991,  see  section  204  of  Pub.  L.  101-194.  set  out  as  a 
note  under  section  101  of  this  Appendix. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  2  section  31-2. 

§  108.  Authority  of  Comptroller  General 

(a)  The  Comptroller  General  shall  have 
access  to  financial  disclosiire  reports  filed  under 
this  title  for  the  purposes  of  carrying  out  his 
statutory  responsibilities. 

(b)  No  later  than  December  31,  1992,  and  reg- 
ularly thereafter,  the  Comptroller  General 
shall  conduct  a  study  to  determine  whether  the 
provisions  of  this  title  are  being  carried  out  ef- 
fectively. 

(Pub.  L.  95-521,  title  I,  §  108,  Oct.  26,  1978,  92 
Stat.  1835;  Pub.  L.  96-19,  §  9(t),  June  13,  1979, 
93  Stat.  44;  Pub.  L.  101-194.  title  II,  §  202,  Nov. 
30,  1989,  103  Stat.  1741.) 

Codification 

Section  was  formerly  classified  to  section  708  of 
Title  2,  The  Congress. 

Amendments 

1989— Pub.  L.  101-194  amended  section  generally, 
substituting  provisions  relating  to  authority  of  Comp- 


Page  297 


TITLE  5,  APPENDIX— ETHICS  IN  GOVERNMENT  ACT  OF  1978 


§109 


troller  General  for  provision  relating  to  preemption  of 
State  laws. 

1979— Pub.  L.  96-19  inserted  "holding  the  office  of 
Member  or"  after  "financial  disclosure  by  reason  of". 

Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.  101-194  effective  Jan.  1, 
1991,  see  section  204  of  Pub.  L.  101-194,  set  out  as  a 
note  under  section  101  of  this  Appendix. 

§  109.  Definitions 

For  the  purposes  of  this  title,  the  term— 

(1)  ''congressional  ethics  committees" 
means  the  Select  Committee  on  Ethics  of  the 
Senate  and  the  Committee  on  Standards  of 
Official  Conduct  of  the  House  of  Representa- 
tives; 

(2)  "dependent  child"  means,  when  used 
with  respect  to  any  reporting  individual,  any 
individual  who  is  a  son,  daughter,  stepson,  or 
stepdaughter  and  who— 

(A)  is  unmarried  and  under  age  21  and  is 
living  in  the  household  of  such  reporting  in- 
dividual; or 

(B)  is  a  dependent  of  such  reporting  indi- 
vidual within  the  meaning  of  section  152  of 
the  Internal  Revenue  Code  of  1986  [26 
U.S.a  152]; 

(3)  "designated  agency  ethics  official" 
means  an  officer  or  employee  who  is  designat- 
ed to  administer  the  provisions  of  this  title 
within  an  agency; 

(4)  "executive  branch"  includes  each  Execu- 
tive agency  (as  defined  in  section  105  of  title 
5,  United  States  Code),  other  than  the  Gener- 
al Accounting  Office,  and  any  other  entity  or 
administrative  unit  in  the  executive  branch; 

(5)  "gift"  means  a  payment,  advance,  for- 
bearance, rendering,  or  deposit  of  money,  or 
any  thing  of  value,  unless  consideration  of 
equal  or  greater  value  is  received  by  the 
donor,  but  does  not  include— 

(A)  bequest  and  other  forms  of  inherit- 
ance; 

(B)  suitable  mementos  of  a  function  hon- 
oring the  reporting  individual; 

(C)  food,  lodging,  transportation,  and  en- 
tertainment provided  by  a  foreign  govern- 
ment within  a  foreign  country  or  by  the 
United  States  Government,  the  District  of 
Columbia,  or  a  State  or  local  government  or 
political  subdivision  thereof; 

(D)  food  and  beverages  which  are  not  con- 
sumed in  connection  with  a  gift  of  over- 
night lodging; 

(E)  communications  to  the  offices  of  a  re- 
porting individual,  including  subscriptions 
to  newspapers  and  periodicals;  or 

(F)  consumable  products  provided  by 
home-State  businesses  to  the  offices  of  a  re- 
porting individual  who  is  an  elected  official, 
if  those  products  are  intended  for  consimip- 
tion  by  persons  other  than  such  reporting 
individual; 

(6)  "honoraria"  has  the  meaning  given  such 
term  in  section  505  of  this  Act; 

(7)  "income"  means  all  income  from  what- 
ever source  derived,  including  but  not  limited 
to  the  following  items:  compensation  for  serv- 
ices, including  fees,  commissions,  and  similar 
items;   gross  income  derived  from  business 


(and  net  income  tf  the  individual  elects  to  in- 
clude it);  gains  derived  from  dealings  in  prop- 
erty; interest;  rents;  royalties;  dividends;  an- 
nuities; income  from  life  insurance  and  en- 
dowment contracts;  pensions;  income  from 
discharge  of  indebtedness;  distributive  share 
of  partnership  income;  and  income  from  an 
interest  in  an  estate  or  trust; 

(8)  "judicial  employee"  means  any  employ- 
ee of  the  judicial  branch  of  the  Government, 
of  the  United  States  Sentencing  Commission, 
of  the  Tax  Court,  of  the  Claims  Court,  of  the 
Court  of  Veterans  Appeals,  or  of  the  United 
States  Court  of  Military  Appeals,  who  is  not  a 
judicial  officer  and  who  is  authorized  to  per- 
form adjudicatory  functions  with  respect  to 
proceedings  in  the  judicial  branch,  or  who  is 
paid  at  a  rate  of  basic  pay  equal  to  or  greater 
than  the  minimum  rate  of  basic  pay  in  effect 
for  grade  GS-16  of  the  General  Schedule; 

(9)  "Judicial  Conference"  means  the  Judi- 
cial Conference  of  the  United  States; 

(10)  "judicial  officer"  means  the  Chief  Jus- 
tice of  the  United  States,  the  Associate  Jus- 
tices of  the  Supreme  Court,  and  the  judges  of 
the  United  States  courts  of  appeals.  United 
States  district  courts,  including  the  district 
courts  in  Guam,  the  Northern  Mariana  Is- 
lands, and  the  Virgin  Islands,  Court  of  Ap- 
peals for  the  Federal  Circuit,  Court  of  Inter- 
national Trade,  Tax  Court,  Claims  Court, 
Court  of  Veterans  Appeals,  United  States 
Court  of  Military  Appeals,  and  any  court  cre- 
ated by  Act  of  Congress,  the  judges  of  which 
are  entitled  to  hold  office  during  good  behav- 
ior; 

(11)  "legislative  branch"  includes— 

(A)  the  Architect  of  the  Capitol; 

(B)  the  Botanic  Gardens; 

(C)  the  Congressional  Budget  Office; 

(D)  the  General  Accounting  Office; 

(E)  the  Government  Printing  Office; 

(F)  the  Library  of  Congress; 

(G)  the  United  States  Capitol  Police; 

(H)  the  Office  of  Technology  Assessment; 
and 

(I)  any  other  agency,  entity,  office,  or 
commission  established  in  the  legislative 
branch; 

(12)  "Member  of  Congress"  means  a  United 
States  Senator,  a  Representative  in  Congress, 
a  Delegate  to  Congress,  or  the  Resident  Com- 
missioner from  Puerto  Rico; 

(13)  "officer  or  employee  of  the  Congress" 
means— 

(A)  any  individual  described  under  sub- 
paragraph (B),  other  than  a  Member  of 
Congress  or  the  Vice  President,  whose  com- 
pensation is  disbursed  by  the  Secretary  of 
the  Senate  or  the  Clerk  of  the  House  of 
Representatives; 

(B)(i)  each  officer  or  employee  of  the  leg- 
islative branch  who  is  compensated  for  at 
least  60  days  at  a  rate  of  basic  pay  equal  to 
or  greater  than  the  annual  rate  of  basic  pay 
in  effect  for  grade  GS-16  of  the  General 
Schedule;  and 

(ii)  at  least  one  principal  assistant  desig- 
nated for  purposes  of  this  paragraph  by 
each  Member  who  does  not  have  an  employ- 
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ee  compensated  at  a  rate  equal  to  or  in 
excess  of  the  annual  rate  of  basic  pay  in 
effect  for  grade  GS-16  of  the  General 
Schedule; 

(14)  "personal  hospitality  of  any  individual" 
means  hospitality  extended  for  a  nonbusiness 
purpose  by  an  individual,  not  a  corporation  or 
organization,  at  the  personal  residence  of 
that  individual  or  his  family  or  on  property 
or  facilities  owned  by  that  individual  or  his 
family; 

(15)  "reimbursement"  means  any  pasntnent 
or  other  thing  of  value  received  by  the  report- 
ing individual,  other  than  gifts,  to  cover 
travel-related  expenses  of  such  individual 
other  than  those  which  are— 

(A)  provided  by  the  United  States  Gov- 
ernment, the  District  of  Columbia,  or  a 
State  or  local  government  or  political  subdi- 
vision thereof; 

(B)  required  to  be  reported  by  the  report- 
ing individual  imder  section  7342  of  title  5, 
United  States  Code;  or 

(C)  required  to  be  reported  under  section 
304  of  the  Federal  Election  Campaign  Act 
of  1971(2  U.S.C.  434); 

(16)  "relative"  means  an  individual  who  is 
related  to  the  reporting  individual,  as  father, 
mother,  son,  daughter,  brother,  sister,  uncle, 
aunt,  great  aunt,  great  uncle,  first  cousin, 
nephew,  niece,  husband,  wife,  grandfather, 
grandmother,  grandson,  granddaughter, 
father-in-law,  mother-in-law,  son-in-law, 
daughter-in-law,  brother-in-law,  sister-in-law, 
stepfather,  stepmother,  stepson,  stepdaugh- 
ter, stepbrother,  stepsister,  half  brother,  half 
sister,  or  who  is  the  grandfather  or  grand- 
mother of  the  spouse  of  the  reporting  individ- 
ual, and  shall  be  deemed  to  include  the  fiance 
or  fiancee  of  the  reporting  individual; 

(17)  "Secretary  concerned"  has  the  mean- 
ing set  forth  in  section  101(8)  of  title  10, 
United  States  Code,  and,  in  addition,  means— 

(A)  the  Secretary  of  Commerce,  with  re- 
spect to  matters  concerning  the  National 
Oceanic  and  Atmospheric  Administration; 

(B)  the  Secretary  of  Health  and  Human 
Services,  with  respect  to  matters  concerning 
the  Public  Health  Service;  and 

(C)  the  Secretary  of  State,  with  respect  to 
matters  concerning  the  Foreign  Service; 

(18)  "supervising  ethics  office"  means— 

(A)  the  Select  Committee  on  Ethics  of  the 
Senate,  for  Senators,  officers  and  employ- 
ees of  the  Senate,  and  other  officers  or  em- 
ployees of  the  legislative  branch  required  to 
file  financial  disclosure  reports  with  the 
Secretary  of  the  Senate  pursuant  to  section 
103(h)  of  this  title; 

(B)  the  Committee  on  Standards  of  Offi- 
cial Conduct  of  the  House  of  Representa- 
tives, for  Members,  officers  and  employees 
of  the  House  of  Representatives  and  other 
officers  or  employees  of  the  legislative 
branch  required  to  file  financial  disclosure 
reports  with  the  Clerk  of  the  House  of  Rep- 
resentatives pursuant  to  section  103(h)  of 
this  title; 

(C)  the  Judicial  Conference  for  judicial 
officers  and  judicial  employees;  and 


(D)  the  Office  of  Government  Ethics  for 
all  executive  branch  officers  and  employees; 
and 

(19)  "value"  means  a  good  faith  estimate  of 
the  dollar  value  if  the  exact  value  is  neither 
known  nor  easily  obtainable  by  the  reporting 
individual. 

(Pub.  L.  95-521,  title  I,  §  109,  Oct.  26,  1978,  92 
Stat.  1836;  Pub.  L.  101-194,  title  II,  §  202,  Nov. 
30,  1989,  103  Stat.  1741;  Pub.  L.  101-280,  §  3(1), 
(8),  May  4,  1990,  104  Stat.  152,  155.) 

References  in  Text 

The  General  Schedule,  referred  to  in  pars.  (8)  and 
(13)(B),  is  set  out  under  section  5332  of  this  title. 

Codification 

Section  was  formerly  classified  to  section  709  of 
Title  2,  The  Congress. 

Amendments 

1990— Par.  (1).  Pub.  L.  101-280.  §  3(8)(A),  substituted 
"Select  Committee  on  Ethics  of  the  Senate"  for 
"Senate  Select  Committee  on  Ethics". 

Par.  (4).  Pub.  L.  101-280.  §  3(8)(B),  inserted  ".  other 
than  the  (general  Accounting  Office,"  after  "Code)". 

Par.  (5)(C).  Pub.  L,  101-280,  §  3(8)(C)(i),  inserted 
",  the  District  of  Columbia,  or  a  State  or  local  govern- 
ment or  political  subdivision  thereof"  after  "United 
States  Grovemment". 

Par.  (5)(D).  Pub.  L.  101-280.  §  3(8)(C)(ii).  amended 
subpar.  (D)  generally.  Prior  to  amendment,  subpar. 
(D)  read  as  follows:  "food  and  beverages  consumed  at 
banquets,  receptions,  or  similar  events;  or". 

Par.  (5)(E).  Pub.  L.  10.1-280.  §  3(8)(C)(iii),  substituted 
"individual."  for  "individual"  and  inserted  "or"  after 
semicolon  at  end. 

Par.  (5)(F).  Pub.  L.  101-280,  §  3(8)(C)(iv),  added 
subpar.  (F). 

Par.  (8).  Pub.  L.  101-280.  1 3(8)(D).  substituted 
"United  States  Sentencing  Commission,  of  the  Tax 
Court,  of  the  Claims  Court."  for  "Tax  Court."  and 
"who  is  paid  at  a  rate  of  basic  pay  equal  to  or  greater 
than  the  minimum  rate  of  basic  pay  in  effect  for  grade 
GS-16  of  the  General  Schedule"  for  "who  receives 
compensation  at  a  rate  at  or  in  excess  of  the  minimum 
rate  prescribed  for  grade  16  of  the  General  Schedule 
imder  section  5332  of  title  5.  United  States  Code;". 

Par.  (10).  Pub.  L.  101-280.  §  3(8)(E).  substituted 
"Guam,  the  Northern  Mariana  Islands,"  for  "the 
Canal  Zone.  Guam."  struck  out  "Court  of  Claims," 
after  "Virgin  Islands."  and  inserted  "Claims  Court, 
Court  of  Veterans  Appeals,"  after  "Tax  Court,". 

Par.  (13)(B)(i).  Pub.  L.  101-280.  §  3(8)(P).  substituted 
"at  least  60"  for  "60  consecutive"  and  "of  basic  pay 
equal  to  or  greater  than"  for  "equal  to  or  in  excess 
of". 

Par.  (15)(A).  Pub.  L.  101-280.  §  3(8)(G).  inserted 
".  the  District  of  Colimibia.  or  a  State  or  local  govern- 
ment or  political  subdivision  thereof"  after  "Govern- 
ment". 

Par.  (17)(C).  Pub.  L.  101-280.  §  3(8)(H).  added 
subpar.  (C). 

Par.  (18)(A).  Pub.  L.  101-280.  §  3(8)(I)(i).  substituted 
"the  Secretary  of  the  Senate"  for  "such  committee". 

Par.  (18)(B).  Pub.  L.  101-280.  S  3(8)(I)(U).  substituted 
"the  Clerk  of  the  House  of  Representatives"  for  "such 
committee". 

Par.  (18)(C).  Pub.  L.  101-280.  §3(1).  struck  out  "of 
the  United  States"  after  "Judicial  Conference". 

Par.  (18)(D).  Pub.  L.  101-280.  §  3(8)(I)(IU).  inserted 
"officers  and"  after  "branch". 

1989— Pub.  L.  101-194  amended  section  generally, 
substituting  provision  setting  forth  definitions  for  pur- 
poses of  title  I  of  Pub.  L.  95-521  for  provisions  relating 
to  a  study  by  the  Comptroller  General. 
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Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.  101-194  effective  Jan.  1, 
1991,  see  section  204  of  Pub.  L.  101-194,  set  out  as  a 
note  under  section  101  of  this  Appendix. 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  imder  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  this  title,  see  section  529 
[title  I,  §  lOKcKl)]  of  Pub.  L.  101-509,  set  out  in  a 
note  imder  section  5376  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  101  of  this  Ap- 
pendix; title  10  section  2397a;  title  41  section  423. 

§  110,  Notice  of  actions  taken  to  comply  with  ethics 
agreements 

(a)  In  any  case  in  which  an  individual  agrees 
with  that  individuars  designated  agency  ethics 
official,  the  Office  of  Government  Ethics,  a 
Senate  confirmation  committee,  a  congressional 
ethics  committee,  or  the  Judicial  Conference,  to 
take  any  action  to  comply  with  this  Act  or  any 
other  law  or  regulation  governing  conflicts  of 
interest  of,  or  establishing  standards  of  conduct 
applicable  with  respect  to,  officers  or  employ- 
ees of  the  Government,  that  individual  shall 
notify  in  writing  the  designated  agency  ethics 
official,  the  Office  of  Government  Ethics,  the 
appropriate  conmiittee  of  the  Senate,  the  con- 
gressional ethics  committee,  or  the  Judicial 
Conference,  as  the  case  may  be,  of  any  action 
taken  by  the  individual  pursuant  to  that  agree- 
ment. Such  notification  shall  be  made  not  later 
than  the  date  specified  in  the  agreement  by 
which  action  by  the  individual  must  be  taken, 
or  not  later  than  three  months  after  the  date 
of  the  agreement,  if  no  date  for  action  is  so 
specified. 

(b)  If  an  agreement  described  in  subsection 
(a)  requires  that  the  individual  recuse  himself 
or  herself  from  particular  categories  of  agency 
or  other  official  action,  the  individual  shall 
reduce  to  writing  those  subjects  regarding 
which  the  recusal  agreement  will  apply  and  the 
process  by  which  it  will  be  determined  whether 
the  individual  must  recuse  himself  or  herself  in 
a  specific  instance.  An  individual  shall  be  con- 
sidered to  have  complied  with  the  requirements 
of  subsection  (a)  with  respect  to  such  recusal 
agreement  if  such  individual  files  a  copy  of  the 
dociunent  setting  forth  the  information  de- 
scribed in  the  preceding  sentence  with  such  in- 
dividual's designated  agency  ethics  official  or 
tiie  appropriate  supervising  ethics  office  within 
the  time  prescribed  in  the  last  sentence  of  sub- 
section (a). 

(Pub.  L.  95-521,  title  I,  §  110,  as  added  Pub.  L. 
101-194,  title  II,  §  202,  Nov.  30,  1989,  103  Stat. 
1744,  and  amended  Pub.  L.  101-280,  §  3(1),  May 
4,  1990,  104  Stat.  152.) 

References  m  Text 

This  Act,  referred  to  in  subsec.  (a),  is  Pub.  L.  95-521, 
Oct.  26,  1978,  92  Stat.  1-824,  as  amended,  known  as  the 
Ethics  in  Government  Act  of  1978.  For  complete  classi- 
fication of  this  Act  to  the  Code,  see  Short  Title  note 
set  out  under  section  101  of  this  Appendix  and  Tables. 


Amendments 

1990— Subsec.  (a).  Pub.  L.  101-280  struck  out  "of  the 
United  States"  after  "Judicial  Conference"  wherever 
appearing. 

Effective  Date 

Section  effective  Jan.  1,  1991,  see  section  204  of  Pub. 
L.  101-194,  set  out  as  an  Effective  Date  of  1989 
Amendment  note  under  section  101  of  this  Appendix. 

§  111.  Administration  of  provisions 

The  provisions  of  this  title  shall  be  adminis- 
tered by— 

(1)  the  Director  of  the  Office  of  Govern- 
ment Ethics,  the  designated  agency  ethics  of- 
ficial, or  the  Secretary  concerned,  as  appro- 
priate, with  regard  to  officers  and  employees 
described  in  paragraphs  (1)  through  (8)  of 
section  101(f); 

(2)  the  Select  Committee  on  Ethics  of  the 
Senate  and  the  Committee  on  Standards  of 
Official  Conduct  of  the  House  of  Representa- 
tives, as  appropriate,  with  regard  to  officers 
and  employees  described  in  paragraphs  (9) 
and  (10)  of  section  101(f);  and 

(3)  the  Judicial  Conference  in  the  case  of  an 
officer  or  employee  described  in  paragraphs 
(11)  and  (12)  of  section  101(f). 

The  Judicial  Conference  may  delegate  any  au- 
thority it  has  imder  this  title  to  an  ethics  com- 
mittee established  by  the  Judicial  Conference. 

(Pub.  L.  95-521,  title  I,  |  111,  as  added  Pub.  L. 
101-194,  title  II,  §  202,  Nov.  30,  1989,  103  Stat. 
1744,  and  amended  Pub.  L.  101-280,  §3(1),  (9), 
May  4,  1990,  104  Stat.  152,  157.) 

Amendments 

1990— Pub.  L.  101-280,  §  3(9)(C),  inserted  sentence  at 
end  authorizing  Judicial  Conference  to  delegate  its  au- 
thority to  an  ethics  committee. 

Par.  (2).  Pub.  L.  101-280,  §  3(9)(A),  substituted 
"Select  Committee  on  Ethics  of  the  Senate"  for 
"Senate  Select  Committee  on  Ethics". 

Par.  (3).  Pub.  L.  101-280,  §  3(9)(B),  struck  out  "and 
clerk  of  the  applicable  court,  as  appropriate,"  before 
"in  the  case  of". 

Pub.  L.  101-280,  §3(1),  struck  out  "of  the  United 
States"  after  "Judicial  Conference". 

Effective  Date 

Section  effective  Jan.  1, 1991,  see  section  204  of  Pub. 
L.  101-194,  set  out  as  an  Effective  Date  of  1989 
Amendment  note  under  section  101  of  this  Appendix. 

Transmittal  of  Financial  Disclosure  Reports 

Section  902  of  Pub.  L.  101-194  provided  that: 

"(a)  The  Select  Committee  on  Ethics  shall  transmit 
a  copy  of  each  report  filed  with  it  under  title  I  of  the 
Ethics  in  Grovemment  Act  of  1978  [sections  101  to  112 
of  Pub.  L.  95-521,  set  out  in  this  Appendix]  (other 
than  a  report  filed  by  a  Member  of  Congress)  to  the 
head  of  the  employing  office  of  the  individual  fUing 
the  report. 

"(b)  For  purposes  of  this  section,  the  head  of  the 
employing  office  shaU  be— 

"(A)  in  the  case  of  an  employee  of  a  Member,  the 

Member  by  whom  that  person  is  employed; 
"(B)  in  the  case  of  an  employee  of  a  Committee, 

the  chairman  and  ranking  minority  member  of  such 

Committee; 
"(C)  in  the  case  of  an  employee  on  the  leadership 

staff,  the  Member  of  the  leadership  on  whose  staff 

such  person  serves;  and 
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"(D)  in  the  case  of  any  other  employee  of  the  leg- 
islative branch,  the  head  of  the  office  in  which  such 
individual  serves." 

[§112.  Repealed.  Pub.  L.  101-280,  §3(10)(A),  May  4, 
1990, 104  Stat.  157] 

Section,  Pub.  L.  95-521.  title  I.  §  112.  as  added  Pub. 
L.  101-194,  title  II.  §  202.  Nov.  30.  1989.  103  Stat.  1744, 
provided  that  the  provisions  made  by  title  I  of  Pub.  L. 
95-521  take  effect  on  Jan.  1.  1990,  and  be  applicable  to 
reports  filed  under  such  title  after  Jan.  1,  1991.  See 
section  3(10)(C)  of  Pub.  L.  101-280  and  section  204  of 
Pub.  L.  101-194,  set  out  as  an  Effective  Date  of  1989 
Amendment  note  under  section  101  of  this  Appendix. 

Effective  Date  of  Repeal 

Repeal  effective  May  4,  1990.  see  section  11  of  Pub. 
L.  101-280,  set  out  as  an  Effective  Date  of  1990 
Amendment  note  under  section  101  of  this  Appendix. 

[TITLE  II-REPEALED] 

[Sections  201  to  212  of  Pub.  L.  95-521.  title  II,  Oct. 
26,  1978,  92  Stat.  1836,  as  amended  by  Pub.  L.  96-19, 
§§  2(a)(2).  (c)(2).  3(a)(2).  (b).  4(a),  (d),  (g),  5,  6,  7(a)-(c), 
(d)(2),  (e),  (f),  8(b),  9(c)(2),  (d).  (f).  (h)-(o).  June  13. 
1979,  93  Stat.  37-43;  Pub.  L.  98-150,  §§6-11,  Nov.  11, 
1983,  97  Stat.  960-962;  Pub.  L.  99-190,  §  148(b),  Dec.  19, 
1985.  99  Stat.  1325;  Pub.  L.  100-191.  §  3(b),  Dec.  15, 
1987,  101  Stat.  1306,  which  related  to  executive  per- 
sonnel financial  disclosure  requirements,  were  re- 
pealed by  Pub.  L.  101-194,  title  II,  §  201,  Nov.  30,  1989, 
103  Stat.  1724.] 

Effective  Date  of  Repeal 

Repeal  effective  Jan.  1,  1991,  see  section  204  of  Pub. 
L.  101-194,  set  out  as  an  Effective  Date  of  1989 
Amendment  note  imder  section  101  of  this  Appendix. 

Provisions  of  title  II  of  Pub.  L.  95-521,  as  in  effect 
prior  to  Nov.  30,  1989,  effective  until  Jan.  1,  1991,  as  if 
Pub.  L.  101-194  had  not  been  enacted,  except  that  sec- 
tion 202(f)(4)(B)  of  Pub.  L.  95-521  repealed  effective 
Jan.  1,  1990,  and  nothing  in  title  II  of  Pub.  L.  101-194 
to  be  construed  to  prevent  prosecution  of  civil  actions 
against  individuals  for  violations  of  title  II  of  Pub.  L. 
95-521  before  Jan.  1,  1991,  see  section  3(10)(C),  (D)  of 
Pub.  L.  101-280,  set  out  as  an  Effective  Date  of  1989 
Amendment  note  under  section  101  of  this  Appendix. 

[TITLE  III-REPEALED] 

[Sections  301  to  309  of  Pub.  L.  95-521,  title  III,  Oct. 
26.  1978,  92  Stat.  1851,  as  amended  by  Pub.  L.  96-19, 
§§  2(a)(3),  (c)(3),  3(a)(3),  (b),  4(c),  6,  7(a)-(c),  (d)(2),  (e), 
(f),  8(c).  9(c)(3),  (d),  (j),  (p)-(r),  June  13,  1979,  93  Stat. 
37-43;  Pub.  L.  96-417,  title  VI,  §  601(9),  Oct.  10,  1980, 
94  Stat.  1744;  Pub.  L.  96-579,  §  12(c),  Dec.  23,  1980,  94 
Stat.  3369;  Pub.  L.  97-164,  title  I,  §  163(a)(6),  Apr.  2, 
1982,  96  Stat.  49;  Pub.  L.  98-150.  §  10,  Nov.  11,  1983,  97 
Stat.  962;  Pub.  L.  99-573,  §  6,  Oct.  28,  1986,  100  Stat. 
3231;  Pub.  L.  101-237,  title  VI,  §  602(a)(1).  Dec.  18, 
1989,  103  Stat.  2094,  which  related  to  judicial  person- 
nel financial  disclosure  requirements,  were  repealed  by 
Pub,  L.  101-194.  title  II,  §  201.  Nov.  30,  1989,  103  Stat. 
1724.1 

Effective  Date  of  Repeal 

Repeal  effective  Jan.  1,  1991,  see  section  204  of  Pub. 
L.  101-194,  set  out  as  an  Effective  Date  of  1989 
Amendment  note  under  section  101  of  this  Appendix. 

Provisions  of  title  III  of  Pub.  L.  95-521,  as  in  effect 
prior  to  Nov.  30.  1989.  effective  until  Jan.  1.  1991.  as  if 
Pub.  L.  101-194  had  not  been  enacted,  and  nothing  in 
title  II  of  Pub.  L.  101-194  to  be  construed  to  prevent 
prosecution  of  civil  actions  against  individuals  for  vio- 
lations of  title  III  of  Pub.  L.  95-521  before  Jan.  1.  1991. 
see  section  3(10)(C),  (D)  of  Pub.  L.  101-280.  set  out  as 
an  Effective  Date  of  1989  Amendment  note  under  sec- 
tion 101  of  this  Appendix. 


TITLE  IV— OFFICE  OF  GOVERNMENT 
ETHICS 

§  401.  Establishment  in  Office  of  Personnel  Manage- 
ment; appointment  of  Director 

(a)  There  is  established  an  executive  agency 
to  be  known  as  the  Office  of  Government 
Ethics. 

(b)  There  shall  be  at  the  head  of  the  Office  of 
Government  Ethics  a  Director  (hereinafter  re- 
ferred to  as  the  "Director"),  who  shall  be  ap- 
pointed by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate.  Effective 
with  respect  to  any  individual  appointed  or 
reappointed  by  the  President  as  Director  on  or 
after  October  1,  1983,  the  term  of  service  of  the 
Director  shall  be  five  years. 

(c)  The  Director  may- 
CD  appoint  officers  and  employees,  includ- 
ing attorneys,  in  accordance  with  chapter  51 
and  subchapter  III  of  chapter  53  of  title  5, 
United  States  Code;  and 

(2)  contract  for  financial  and  administrative 
services  (including  those  related  to  budget 
and  accounting,  financial  reporting,  person- 
nel, and  procurement)  with  the  General  Serv- 
ices Administration,  or  such  other  Federal 
agency  as  the  Director  determines  appropri- 
ate, for  which  payment  shall  be  made  in  ad- 
vance, or  by  reimbursement,  from  funds  of 
the  Office  of  Government  Ethics  in  such 
amounts  as  may  be  agreed  upon  by  the  Direc- 
tor and  the  head  of  the  agency  providing 
such  services. 

Contract  authority  under  paragraph  (2)  shall 
be  effective  for  any  fiscal  year  only  to  the 
extent  that  appropriations  are  available  for 
that  purpose. 

(Pub.  L.  95-521,  title  IV,  §  401,  Oct.  26.  1978,  92 
Stat.  1862;  Pub.  L.  98-150,  §  2,  Nov.  11,  1983,  97 
Stat.  959;  Pub.  L.  100-598,  §  3,  Nov.  3,  1988,  102 
Stat.  3031.) 

Amendments 

1988— Subsec.  (a).  Pub.  L.  100-598,  §  3(a).  substituted 
"an  executive  agency  to  be  known  as"  for  "in  the 
Office  of  Personnel  Management  an  office  to  be 
known  as". 
Subsec.  (c).  Pub.  L.  100-598,  §  3(b),  added  subsec.  (c), 
1983— Subsec.  (b).  Pub.  L.  98-150  inserted  provision 
that,  effective  with  respect  to  any  individual  appoint- 
ed or  reappointed  by  the  President  as  Director  on  or 
after  Oct.  1,  1983,  the  term  of  service  of  the  Director 
shall  be  five  years. 

Effective  Date  of  1988  Amendment 

Section  10  of  Pub.  L.  100-598  provided  that: 
"(a)  In  General.— Except  as  provided  in  subsection 
(b),  the  amendments  made  by  this  Act  [enacting  sec- 
tion 408  of  Pub.  L.  95-521,  set  out  in  this  Appendix, 
and  amending  sections  401  to  403,  405,  and  407  of  Pub. 
L.  95-521,  set  out  in  this  Appendix,  and  sections  5314 
and  5316  of  this  titlel  shall  take  effect  on  the  date  of 
the  enactment  of  this  Act  [Nov.  3, 19881. 

"(b)  Exception.— The  amendments  made  by  section 
3  [amending  section  401  of  Pub.  L.  95-521,  set  out  in 
this  Appendixl  shall  take  effect  on  October  1,  1989." 

Effective  Date  of  1983  Amendment 

Amendment  by  Pub.  L.  98-150  effective  Oct.  1,  1983, 
see  section  13  of  Pub.  L.  98-150  set  out  as  a  note  under 
section  102  of  this  Appendix. 
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§  402.  Authority  and  functions 

(a)  The  Director  shall  provide,  in  consultation 
with  the  Office  of  Personnel  Management, 
overall  direction  of  executive  branch  policies  re- 
lated to  preventing  conflicts  of  interest  on  the 
part  of  officers  and  employees  of  any  executive 
agency,  as  defined  in  section  105  of  title  5, 
United  States  Code. 

(b)  The  responsibilities  of  the  Director  shall 
include— 

(1)  developing,  in  consultation  with  the  At- 
torney General  and  the  Office  of  Personnel 
Management,  rules  and  regulations  to  be  pro- 
mulgated by  the  President  or  the  Director 
pertaining  to  conflicts  of  interest  and  ethics 
in  the  executive  branch,  including  rules  and 
regulations  establishing  procedures  for  the 
filing,  review,  and  public  availability  of  finan- 
cial statements  filed  by  officers  and  employ- 
ees in  the  executive  branch  as  required  by 
title  II  of  this  Act; 

(2)  developing,  in  consultation  with  the  At- 
torney General  and  the  Office  of  Personnel 
Management,  rules  and  regulations  to  be  pro- 
mulgated by  the  President  or  the  Director 
pertaining  to  the  identification  and  resolution 
of  conflicts  of  interest; 

(3)  monitoring  and  investigating  compliance 
with  the  public  financial  disclosure  require- 
ments of  title  II  of  this  Act  by  officers  and 
employees  of  the  executive  branch  and  execu- 
tive agency  officials  responsible  for  receiving, 
reviewing,  and  making  available  financial 
statements  filed  pursuant  to  such  title; 

(4)  conducting  a  review  of  financial  state- 
ments to  determine  whether  such  statements 
reveal  possible  violations  of  applicable  con- 
flict of  interest  laws  or  regulations  and  rec- 
ommending appropriate  action  to  correct  any 
conflict  of  interest  or  ethical  problems  re- 
vealed by  such  review; 

(5)  monitoring  and  investigating  individual 
and  agency  compliance  with  any  additional  fi- 
nancial reporting  and  internal  review  require- 
ments established  by  law  for  the  executive 
branch; 

(6)  interpreting  rules  and  regulations  issued 
by  the  President  or  the  Director  governing 
conflict  of  interest  and  ethical  problems  and 
the  filing  of  financial  statements; 

(7)  consulting,  when  requested,  with  agency 
ethics  coimselors  and  other  responsible  offi- 
cials regarding  the  resolution  of  conflict  of  in- 
terest problems  in  individual  cases; 

(8)  establishing  a  formal  advisory  opinion 
service  whereby  advisory  opinions  are  ren- 
dered on  matters  of  general  applicability  or 
on  important  matters  of  first  impression 
after,  to  the  extent  practicable,  providing  in- 
terested parties  with  an  opportunity  to  trans- 
mit written  comments  with  respect  to  the  re- 
quest for  such  advisory  opinion,  and  whereby 
such  advisory  opinions  are  compiled,  pub- 
lished, and  made  available  to  agency  ethics 
counselors  and  the  public; 

(9)  ordering  corrective  action  on  the  part  of 
agencies  and  employees  which  the  Director 
deems  necessary; 

(10)  requiring  such  reports  from  executive 
agencies  as  the  Director  deems  necessary; 


(11)  assisting  the  Attorney  General  in  eval- 
uating the  effectiveness  of  the  conflict  of  in- 
terest laws  and  in  recommending  appropriate 
amendments; 

(12)  evaluating,  with  the  assistance  of  the 
Attorney  General  and  the  Office  of  Personnel 
Management,  the  need  for  changes  in  rules 
and  regulations  issued  by  the  Director  and 
the  agencies  regarding  conflict  of  interest  and 
ethical  problems,  with  a  view  toward  making 
such  rules  and  regulations  consistent  with 
and  an  effective  supplement  to  the  conflict  of 
interest  laws; 

(13)  cooperating  with  the  Attorney  General 
in  developing  an  effective  system  for  report- 
ing allegations  of  violations  of  the  conflict  of 
interest  laws  to  the  Attorney  General,  as  re- 
quired by  section  535  of  title  28,  United  States 
Code; 

(14)  providing  information  on  and  promot- 
ing understanding  of  ethical  standards  in  ex- 
ecutive agencies;  and 

(15)  developing,  in  consultation  with  the 
Office  of  Personnel  Management,  and  pro- 
mulgating such  rules  and  regulations  as  the 
Director  determines  necessary  or  desirable 
with  respect  to  the  evaluation  of  any  item  re- 
quired to  be  reported  by  title  II  of  this  Act. 

(c)  In  the  development  of  policies,  rules,  regu- 
lations, procediu-es,  and  forms  to  be  recom- 
mended, authorized,  or  prescribed  by  him,  the 
Director  shall  consult  when  appropriate  with 
the  executive  agencies  affected  and  with  the 
Attorney  General. 

(d)(1)  The  Director  shall,  by  the  exercise  of 
any  authority  otherwise  available  to  the  Direc- 
tor under  this  title,  ensure  that  each  executive 
agency  has  established  written  procedures  re- 
lating to  how  the  agency  is  to  collect,  review, 
evaluate,  and,  if  applicable,  make  publicly  avail- 
able, financial  disclosure  statements  filed  by 
any  of  its  officers  or  employees. 

(2)  In  carrying  out  paragraph  (1),  the  Direc- 
tor shall  ensure  that  each  agency's  procedures 
are  in  conformance  with  all  applicable  require- 
ments, whether  established  by  law.  rule,  regula- 
tion, or  Executive  order. 

(e)  In  carrying  out  subsection  (b)(10),  the  Di- 
rector shall  prescribe  regulations  under  which— 
(1)  each  executive  agency  shall  be  required 
to  submit  to  the  Office  an  annual  report  con- 
taining— 

(A)  a  description  and  evaluation  of  the 
agency's  ethics  program,  including  any  edu- 
cational, coimseling,  or  other  services  pro- 
vided to  officers  and  employees,  in  effect 
during  the  period  covered  by  the  report; 
and 

(B)  the  position  title  and  duties  of— 

(i)  each  official  who  was  designated  by 
the  agency  head  to  have  primary  respon- 
sibility for  the  administration,  coordina- 
tion, and  management  of  the  agency's 
ethics  program  during  any  portion  of  the 
period  covered  by  the  report;  and 

(ii)  each  officer  or  employee  who  was 
designated  to  serve  as  an  alternate  to  the 
official  having  primary  responsibility 
during  any  portion  of  such  period;  and 
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(C)  any  other  information  that  the  Direc- 
tor may  require  in  order  to  carry  out  the  re- 
sponsibilities of  the  Director  under  this 
title;  and 

(2)  each  executive  agency  shall  be  required 
to  inform  the  Director  upon  referral  of  any 
alleged  violation  of  Federal  conflict  of  inter- 
est law  to  the  Attorney  General  pursuant  to 
section  535  of  title  28,  United  States  Code, 
except  that  nothing  under  this  paragraph 
shall  require  any  notification  or  disclosure 
which  would  otherwise  be  prohibited  by  law. 

(f)(1)  In  carrsong  out  subsection  (b)(9)  with 
respect  to  executive  agencies,  the  Director— 

(A)  may— 

(i)  order  specific  corrective  action  on  the 
part  of  an  agency  based  on  the  failure  of 
such  agency  to  establish  a  system  for  the 
collection,  filing,  review,  and,  when  applica- 
ble, public  inspection  of  financial  disclosure 
statements,  in  accordance  with  applicable 
requirements,  or  to  modify  an  existing 
system  in  order  to  meet  applicable  require- 
ments; or 

(ii)  order  specific  corrective  action  involv- 
ing the  establishment  or  modification  of  an 
agency  ethics  program  (other  than  with  re- 
spect to  any  matter  under  clause  (i))  in  ac- 
cordance with  applicable  requirements;  and 

(B)  shall,  if  an  agency  has  not  complied 
with  an  order  under  subparagraph  (A)  within 
a  reasonable  period  of  time,  notify  the  Presi- 
dent and  the  Congress  of  the  agency's  non- 
compliance in  writing  (including,  with  the  no- 
tification, any  written  comments  which  the 
agency  may  provide). 

(2)(A)  In  carrying  out  subsection  (b)(9)  with 
respect  to  individual  officers  and  employees— 

(i)  the  Director  may  make  such  recommen- 
dations and  provide  such  advice  to  such  offi- 
cers and  employees  as  the  Director  considers 
necessary  to  ensure  compliance  with  rules, 
regulations,  and  Executive  orders  relating  to 
conflicts  of  interest  or  standards  of  conduct; 

(ii)  if  the  Director  has  reason  to  believe 
that  an  officer  or  employee  is  violating,  or 
has  violated,  any  rule,  regulation,  or  Execu- 
tive order  relating  to  conflicts  of  interest  or 
standards  of  conduct,  the  Director— 

(I)  may  recommend  to  the  head  of  the  of- 
ficer's or  employee's  agency  that  such 
agency  head  investigate  the  possible  viola- 
tion and,  if  the  agency  head  finds  such  a 
violation,  that  such  agency  head  take  any 
appropriate  disciplinary  action  (such  as  rep- 
rimand, suspension,  demotion,  or  dismissal) 
against  the  officer  or  employee,  except 
that,  if  the  officer  or  employee  involved  is 
the  agency  head,  any  such  recommendation 
shall  instead  be  submitted  to  the  President; 
and 

(II)  shall  notify  the  President  in  writing  if 
the  Director  determines  that  the  head  of  an 
agency  has  not  conducted  an  investigation 
pursuant  to  subclause  (I)  within  a  reasona- 
ble time  after  the  Director  recommends 
such  action; 

(iii)  if  the  Director  finds  that  an  officer  or 
employee  is  violating  any  rule,  regiQation,  or 


Executive  order  relating  to  conflicts  of  inter- 
est or  standards  of  conduct,  the  Director— 

(I)  may  order  the  officer  or  employee  to 
take  specific  action  (such  as  divestiture,  re- 
cusal, or  the  establishment  of  a  blind  trust) 
to  end  such  violation;  and 

(II)  shall,  if  the  officer  or  employee  has 
not  complied  with  the  order  under  sub- 
clause (I)  within  a  reasonable  period  of 
time,  notify,  in  writing,  the  head  of  the  offi- 
cer's or  employee's  agency  of  the  officer's  or 
employee's  noncompliance,  except  that,  if 
the  officer  or  employee  involved  is  the 
agency  head,  the  notification  shall  instead 
be  submitted  to  the  President;  and 

(iv)  if  the  Director  finds  that  aa  officer  or 
employee  is  violating,  or  has  violated,  any 
rule,  regulation,  or  Executive  order  relating 
to  conflicts  of  interest  or  standards  of  con- 
duct, the  Director— 

(I)  may  recommend  to  the  head  of  the  of- 
ficer's or  employee's  agency  that  appropri- 
ate disciplinary  action  (such  as  reprimand, 
suspension,  demotion,  or  dismissal)  be 
brought  against  the  officer  or  employee, 
except  that  if  the  officer  or  employee  in- 
volved is  the  agency  head,  any  such  recom- 
mendations shall  instead  be  submitted  to 
the  President;  and 

(II)  may  notify  the  President  in  writing  if 
the  Director  determines  that  the  head  of  an 
agency  has  not  taken  appropriate  discipli- 
nary action  within  a  reasonable  period  of 
time  after  the  Director  recommends  such 
action. 

(B)(i)  In  order  to  carry  out  the  Director's 
duties  and  responsibilities  under  subparagraph 
(A)(iii)  or  (iv)  with  respect  to  individual  officers 
and  employees,  the  Director  may  conduct  inves- 
tigations and  make  findings  concerning  possible 
violations  of  any  rule,  regulation,  or  Executive 
order  relating  to  conflicts  of  interest  or  stand- 
ards of  conduct  applicable  to  officers  and  em- 
ployees of  the  executive  branch. 

(ii)(I)  Subject  to  clause  (iv)  of  this  subpara- 
graph, before  any  finding  is  made  under  sub- 
paragraphs (A)(iii)  or  (iv),  the  officer  or  em- 
ployee involved  shall  be  afforded  notification  of 
the  alleged  violation,  and  an  opportimity  to 
comment,  either  orally  or  in  writing,  on  the  al- 
leged violation. 

(II)  The  Director  shall,  in  accordance  with 
section  553  of  title  5,  United  States  Code,  estab- 
lish procedures  for  such  notification  and  com- 
ment. 

(iii)  Subject  to  clause  (iv)  of  this  subpara- 
graph, before  any  action  is  ordered  under  sub- 
paragraph (A)(iii),  the  officer  or  employee  in- 
volved shall  be  afforded  an  opportunity  for  a 
hearing,  if  requested  by  such  officer  or  employ- 
ee, except  that  any  such  hearing  shall  be  con- 
ducted on  the  record. 

(iv)  The  procedures  described  in  clauses  (ii) 
and  (iii)  of  this  subparagraph  do  not  apply  to 
findings  or  orders  for  action  made  to  obtain 
compliance  with  the  financial  disclosure  re- 
quirements in  title  2  *  of  this  Act.  For  those 


^  So  in  original.  Probably  should  be  title  "II". 
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findings  and  orders,  the  procedures  in  section 
206  of  this  Act  shall  apply. 

(3)  The  Director  shall  send  a  copy  of  any 
order  under  paragraph  (2KA)(iii)  to— 

(A)  the  officer  or  employee  who  is  the  sub- 
ject of  such  order,  and 

(B)  the  head  of  officer's  or  employee's 
agency  or,  if  such  officer  or  employee  is  the 
agency  head,  to  Uie  President. 

<4)  For  purposes  of  paragraphs  (2)(A)(ii),  (iii), 
(iv),  and  (3)(B),  in  the  case  of  an  officer  or  em- 
ployee within  an  agency  which  is  headed  by  a 
board,  c<»nmittee,  or  other  group  of  individuals 
(rather  than  by  a  single  individual),  any  notifi- 
cation, recommendation,  or  other  matter  which 
would  otherwise  be  sent  to  an  agency  head 
shall  instead  be  sent  to  the  officer's  or  employ- 
ee's appointing  authority. 

(5)  Nothing  in  this  title  shall  be  considered  to 
allow  the  Director  (or  any  designee)  to  make 
any  finding  that  a  provisicm  of  title  18,  United 
States  Code,  or  any  criminal  law  of  the  United 
States  outside  of  such  title,  has  been  or  is  being 
violated. 

(6)  Notwithstanding  any  other  provision  of 
law,  no  record  developed  pursuant  to  the  au- 
thority of  this  section  concerning  an  investiga- 
tion of  an  individual  for  a  violation  of  any  rule, 
regulation,  or  Executive  order  relating  to  a  con- 
flict of  interest  shall  be  made  available  pursu- 
ant to  section  552(a)(3)  of  title  5,  United  States 
Code,  unless  the  request  for  such  information 
identifies  the  individual  to  whom  such  records 
relate  and  the  subject  matter  of  any  alleged 
violation  to  which  such  records  relate,  except 
that  nothing  in  this  subsection  shall  affect  the 
application  of  the  provisions  of  section  552(b) 
of  title  5,  United  States  Code,  to  any  record  so 
identified. 

(Pub.  L.  95-521,  title  IV,  §  402,  Oct.  26,  1978,  92 
Stat.  1862;  Pub.  L.  96-19,  §9(e),  (s),  Jime  13, 
1979,  93  Stat.  43,  44;  Pub.  L.  98-150,  §  3(a),  (b). 
Nov.  11,  1983.  97  Stat.  959;  Pub.  L.  100-598, 
§f  5-7,  Nov.  3,  1988, 102  Stat.  3032,  3033.) 

References  in  Text 

Title  II  of  this  Act,  referred  to  in  subsec.  (b)(1).  (3), 
and  (15),  and  title  2  of  this  Act,  referred  to  in  subsec. 
(f  )(2)(B)(iv).  is  title  11  of  Pub.  L.  95-521.  which  was  set 
out  in  this  Appendix  prior  to  repeal  by  Pub.  L. 
101-194,  title  II,  §  201.  Nov.  30. 1989. 103  Stat.  1724. 

Section  206  of  this  Act.  referred  to  in  subsec. 
(f)(2)(B)(iv).  is  section  206  of  Pub.  L.  95-521.  which 
was  set  out  in  this  Appendix  prior  to  repeal  by  Pub.  L. 
101-194,  title  II.  §  201.  Nov.  30. 1989. 103  Stat.  1724. 

Amendments 

1988— Subsecs.  (d)  to  (f ).  Pub.  L.  100-598  added  sub- 
sees,  (d)  to  (f ). 

1983— Subsec.  (a).  Pub.  L.  98-150.  §  3(a).  substituted 
"in  consultation  with"  for  "under  the  general  supervi- 
sion of". 

Subsec.  (b)(1).  Pub.  L.  98-150.  §  3(b)(1).  struck  out 
"and  recommending  to  the  Office  of  Personnel  Man- 
agement" after  "(1)  developing",  inserted  "and  the 
Office  of  Personnel  Management"  after  "Attorney 
General",  and  substituted  "President  or  the  Director" 
for  "President  or  the  Office  of  Personnel  Manage- 
ment". 

Subsec.  (b)(2).  Pub.  L.  98-150.  §  3(b)(2).  struck  out 
"and  recommending  to  the  Office  of  Personnel  Man- 
agement" after  "(2)  developing",  inserted  "and  the 
Office  of  Personnel  Management"  after  "Attorney 


General",  and  substituted  "President  or  the  Director" 
for  "President  or  the  Office  of  Personnel  Manage- 
ment". 

Subsec.  (bK6).  Pub.  L.  98-150.  §  3(b)(3).  substituted 
"Director"  for  "Office  of  Personnel  Management". 

Subsec.  (bK12).  Pub.  L.  98-150.  S3(bK4),  inserted 
"and  the  Office  of  Personnel  Manag^nent"  after  "At- 
torney General",  and  substituted  "Director"  for 
"Office  of  Personnel  Management". 

Subsec.  (bK15).  Pub.  L.  98-150.  $  3(bK5).  substituted 
".  in  consultation  with  the  Office  of  Personnel  Man- 
agement, and  promulgating"  for  "and  recommending 
for  pnmiulgation  by  the  Office  of  Personnel  Manage- 
ment". 

1979— Subsec.  (b)(1).  Pub.  L.  96-19.  §  9(s).  substituted 
"consultation"  for  "consulation"  and  struck  out  a 
comma  after  "rules  and  regulations"  and  "President". 

Subsec.  (b)(15).  Pub.  L.  96-19,  §  9(e)(2).  added  par. 
(15). 

Subsec.  (d).  Pub.  L.  96-19.  §  9(e)(1).  r^>ealed  subsec. 
(d)  which  required  the  promulgation  of  a  regulation 
establishing  a  method  of  readily  determining,  without 
expert  appraisal,  the  fair  market  value  of  assets  re- 
quired to  be  disclosed. 

Effective  Date  of  1983  Amendment 

Amendment  by  Pub.  L.  98-150  effective  Oct.  1.  1983, 
see  section  13  of  Pub.  L.  98-150  set  out  as  a  note  under 
section  102  of  this  Appendix. 

Rules  and  Regulations  in  Effect  Before 
October  1.  1983 

Section  3(d)  of  Pub.  L.  98-150  provided  that: 
"(1)  Any  rules  or  regulations  issued  under  section 
402  of  the  Ethics  in  Government  Act  of  1978  [this  sec- 
tion] which  are  in  effect  immediately  before  the  effec- 
tive date  of  the  amendments  made  by  this  Act  [Oct.  1, 
1983]  shall  remain  in  effect  according  to  their  terms 
imtil  modified,  superseded,  set  aside,  or  revoked  on  or 
after  such  effective  date. 

"(2)  The  responsibilities  of  the  Director  of  the 
Office  of  Government  Ethics  under  paragraphs  (6) 
and  (12).  respectively,  of  section  402(b)  of  the  Ethics 
in  (3ovemment  Act  of  1978  [this  section],  with  respect 
to  rules  and  regulations  issued  by  the  Office  of  Per- 
sonnel Management  before  the  effective  date  of  the 
amendments  made  by  this  Act  [Oct.  1.  1983]  shall  not 
be  affected  by  this  Act  or  any  of  the  amendments 
made  by  this  Act  [see  Effective  Date  of  1983  Amend- 
ment note  set  out  under  section  102  of  this  Appen- 
dix]." 

§  403.  Administrative  provisions 

Upon  the  request  of  the  Director,  each  execu- 
tive agency  is  directed  to— 

(1)  make  its  services,  personnel,  and  facili- 
ties available  to  the  Director  to  the  greatest 
practicable  extent  for  the  performance  of 
functions  under  this  Act;  and 

(2)  except  when  prohibited  by  law,  furnish 
to  the  Director  all  information  and  records  in 
its  possession  which  the  Director  may  deter- 
mine to  be  necessary  for  the  performance  of 
his  duties. 

The  authority  of  the  Director  under  this  sec- 
tion includes  the  authority  to  request  assist- 
ance from  the  inspector  general  of  an  agency  in 
conducting  investigations  pursuant  to  the 
Office  of  Government  Ethics  responsibilities 
under  this  Act.  The  head  of  any  agency  may 
detail  such  personnel  and  furnish  such  services, 
with  or  without  reimbursement,  as  the  Director 
may  request  to  carry  out  the  provisions  of  this 
Act* 


*  So  in  original.  Probably  should  be  followed  by  a  period. 
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(Pub.  L.  95-521,  title  IV,  |  403,  Oct.  26,  1978,  92 
Stat.  1863;  Pub.  L.  98-150,  §  5,  Nov.  11,  1983,  97 
Stat.  960;  Pub.  L.  100-598,  §  9,  Nov.  3,  1988,  102 
Stat.  3035.) 

References  in  Text 

This  Act,  referred  to  in  text,  is  Pub.  L.  95-521,  Oct. 
26,  1978,  92  Stat.  1824,  as  amended,  known  as  the 
Ethics  in  Government  Act  of  1978.  For  complete  classi- 
fication of  this  Act  to  the  Code,  see  Short  Title  note 
set  out  under  section  101  of  this  Appendix  and  Tables. 

AMENDBfENTS 

1988— Pub.  L.  100-598  substituted  "pursuant  to  the 
Office  of  Government  Ethics  responsibilities  under 
this  Act.  The  head  of  any  agency  may  detail  such  per- 
sonnel and  furnish  such  services,  with  or  without  re- 
imbursement, as  the  Director  may  request  to  carry  out 
the  provisions  of  this  Act"  for  "pursuant  to  subsec- 
tions (b)(3)  and  (b)(4)  of  section  402."  in  closing  provi- 
sions. 

1983— Pub.  L.  98-150  inserted  provision  that  the  au- 
thority of  the  Director  under  this  section  includes  the 
authority  to  request  assistance  from  the  Inspector  gen- 
eral of  an  agency  in  conducting  the  investigations  pur- 
suant to  subsections  (b)(3)  and  (b)(4)  of  section  402. 

Effective  Date  of  1983  Amendment 

Amendment  by  Pub.  L.  98-150  effective  Oct.  1,  1983, 
see  section  13  of  Pub.  L.  98-150  set  out  as  a  note  under 
section  102  of  this  Appendix. 

§  404.  Rules  and  regulations 

In  promulgating  rules  and  regulations  per- 
taining to  financial  disclosure,  conflict  of  inter- 
est, and  ethics  in  the  executive  branch,  the  Di- 
rector shall  issue  rules  and  regulations  in  ac- 
cordance with  chapter  5  of  title  5,  United 
States  Code.  Any  person  may  seek  judicial 
review  of  any  such  rule  or  regulation. 

(Pub.  L.  95-521,  title  IV,  §  404,  Oct.  26,  1978,  92 
Stat.  1863;  Pub.  L.  98-150,  §  3(c),  Nov.  11.  1983, 
97  Stat,  960.) 

AMENDlklENTS 

1983— Pub.  L.  98-150  substituted  "Director"  for 
"Office  of  Personnel  Management". 

Effective  Date  of  1983  Amendbient 

AmenSment  by  Pub.  L.  98-150  effective  Oct.  1,  1983, 
see  section  13  of  Pub.  L.  98-150  set  out  as  a  note  under 
section  102  of  this  Appendix. 

§  405.  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  to 
carry  out  the  provisions  of  this  title  and  for  no 
other  purpose— 

(1)  not  to  exceed  $2,500,000  for  the  fiscal 
year  ending  September  30, 1989;  and 

(2)  not  to  exceed  $5,000,000  for  each  of  the 
5  fiscal  years  thereafter. 

(Pub.  L.  95-521,  title  IV,  §  405,  Oct.  26,  1978,  92 
Stat.  1863;  Pub.  L.  98-150,  §  12,  Nov.  11, 1983,  97 
Stat.  963;  Pub.  L.  100-598,  §  2,  Nov.  3,  1988,  102 
Stat.  3031;  Pub.  L.  101-334,  §  2,  July  16,  1990, 
104  Stat.  318.) 

Amendments 

1990— Par.  (2).  Pub.  L.  101-334  substituted 
"$5,000,000"  for  "$3,500,000". 

1988— Pub.  L.  100-598  amended  section  generally. 
Prior  to  amendment,  section  read  as  foUows:  "There 
are  authorized  to  be  appropriated  to  carry  out  the  pro- 
visions of  this  title,  and  for  no  other  purpose— 


"(1)  not  to  exceed  $2,000,000  for  the  fiscal  year 
ending  September  30, 1979;  and 

"(2)  not  to  exceed  $2,000,000  for  each  of  the  nine 
fiscal  years  thereafter." 

1983— Par.  (2).  Pub.  L.  98-150  substituted  "nine"  for 
"four". 

Effective  Date  of  1983  Amendbcent 

Amendment  by  Pub.  L.  98-150  effective  Oct.  1,  1983, 
see  section  13  of  Pub.  L.  98-150  set  out  as  a  note  imder 
section  102  of  this  Appendix. 

§  406.  Annual  pay 

[Section  amended  section  5316  of  Title  5, 
Government  Organization  and  Employees.] 

§  407.  Annual  pay  of  Director 

[Section  amended  sections  5314  and  5316  of 
Title  5,  Government  Organization  and  Employ- 
ees.] 

(Pub.  L.  95-521,  title  IV,  §  407,  as  added  Pub.  L. 
98-150,  §4,  Nov.  11,  1983,  97  Stat.  960,  and 
amended  Pub.  L.  100-598,  §  8,  Nov.  3,  1988,  102 
Stat.  3035.) 

Amendments 

1988— Pub.  L.  100-598  substituted  "Annual  pay  of 
Director"  for  "Submission  of  budget"  in  section  catch- 
line  and  amended  text  generally.  Prior  to  amendment, 
text  read  as  follows: 

"(a)  In  the  budget  submitted  to  the  Congress  pursu- 
ant to  section  1105(a)  of  title  31,  United  States  Code, 
the  President  shall  include  estimated  expenditures 
and  proposed  appropriations  the  President  decides  are 
necessary  to  support  the  Office  of  Government  Ethics 
in  the  fiscal  year  for  which  the  budget  is  submitted 
and  the  four  fiscal  years  after  that  year. 

"(b)  In  the  statement  of  changes  submitted  to  Con- 
gress with  respect  to  the  budget  piu^uant  to  section 
1106(b)  of  title  31,  United  States  Code,  the  President 
shall  specify  the  effect  of  such  changes  on  the  infor- 
mation submitted  pursuant  to  subsection  (a)  of  this 
section." 

Effective  Date 

Section  effective  Oct.  1,  1983,  see  section  13  of  Pub. 
L.  98-150  set  out  as  an  Effective  Date  of  1983  Amend- 
ment note  imder  section  102  of  this  Appendix. 

§  408.  Reports  to  Congress 

The  Director  shall,  no  later  than  March  31  of 
each  year  in  which  the  second  session  of  a  Con- 
gress begins,  submit  to  the  Congress  a  report 
containing— 

(Da  summary  of  the  actions  taken  by  the 
Director  during  a  2-year  period  ending  on  De- 
cember 31  of  the  preceding  yeai*  in  order  to 
carry  out  the  Director's  functions  and  respon- 
sibilities under  this  title;  and 

(2)  such  other  information  as  the  Director 
may  consider  appropriate. 

(Pub.  L.  95-521,  title  IV,  §  408,  as  added  Pub.  L, 
100-598,  §  4,  Nov.  3,  1988,  102  Stat.  3031.) 

TITLE  V— GOVERNMENT-WIDE  LIMITA- 
TIONS ON  OUTSIDE  EARNED  INCOME 
AND  EMPLOYMENT 

§  501.  Outside  earned  income  limitation 

(a)  Outside  Earned  Income  Limitation.™ 
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(1)  Except  as  provided  by  paragraph  (2),  a 
Member  or  an  officer  or  employee  who  is  a 
noncareer  officer  or  employee  and  whose  rate 
of  basic  pay  is  equal  to  or  greater  than  the 
annual  rate  of  basic  pay  in  effect  for  grade 
GS-16  of  the  General  Schedule  imder  section 
5332  of  title  5,  United  States  Code,  may  not  in 
any  calendar  year  have  outside  earned  income 
attributable  to  such  calendar  year  which  ex- 
ceeds 15  percent  of  the  annual  rate  of  basic 
pay  for  level  II  of  the  Executive  Schedule 
imder  section  5313  of  title  5,  United  States 
Code,  as  of  January  1  of  such  calendar  year. 

(2)  In  the  case  of  any  individual  who  be- 
comes a  Member  or  an  officer  or  employee 
who  is  a  noncareer  officer  or  employee  and 
whose  rate  of  basic  pay  is  equal  to  or  greater 
than  the  annual  rate  of  basic  pay  in  effect  for 
grade  GS-16  of  the  General  Schedule  during 
a  calendar  year,  such  individual  may  not  have 
outside  earned  income  attributable  to  the 
portion  of  that  calendar  year  which  occurs 
after  such  individual  becomes  a  Member  or 
such  an  officer  or  employee  which  exceeds  15 
percent  of  the  annual  rate  of  basic  pay  for 
level  II  of  the  Executive  Schedule  under  sec- 
tion 5313  of  title  5,  United  States  Code,  as  of 
January  1  of  such  calendar  year  multiplied  by 
a  fraction  the  numerator  of  which  is  the 
number  of  days  such  individual  is  a  Member 
or  such  officer  or  employee  during  such  cal- 
endar year  and  the  denominator  of  which  is 
365. 

(b)  Honoraria  Prohibition.— An  individual 
may  not  receive  any  honorarium  while  that  in- 
dividual is  a  Member,  officer  or  employee. 

(C)  TREATB4ENT  OF  CHARITABLE  CONTRIBU- 
TIONS.—Any  honorarium  which,  except  for  sub- 
section (b),  might  be  paid  to  a  Member,  officer 
or  employee,  but  which  is  paid  instead  on 
behalf  of  such  Member,  officer  or  employee  to 
a  charitable  organization,  shall  be  deemed  not 
to  be  received  by  such  Member,  officer  or  em- 
ployee. No  such  payment  shall  exceed  $2,000  or 
be  made  to  a  charitable  organization  from 
which  such  individual  or  a  parent,  sibling, 
spouse,  child,  or  dependent  relative  of  such  in- 
dividual derives  any  financial  benefit. 

(Pub.  L.  95-521,  title  V,  §  501,  as  added  Pub.  L. 
101-194,  title  VI,  §  601(a),  Nov.  30,  1989,  103 
Stat.  1760,  and  amended  Pub.  L.  101-280,  §  7(a), 
May  4,  1990, 104  Stat.  161.) 

Prior  Provisions 

A  prior  section  501  of  Pub.  L.  95-521,  title  V.  Oct.  26, 
1978,  92  Stat.  1864,  amended  section  207  of  Title  18, 
Crimes  and  Criminal  Procedure,  and  the  analysis  of 
chapter  11  of  Title  18. 

AlIENDBfENTS 

1990— Subsec.  (a)(1).  Pub.  L.  101-280,  §  7(a)(1),  sub- 
stituted "a  noncareer  officer  or  employee"  for  "not  a 
career  civil  servant". 

Subsec.  (a)(2).  Pub.  L.  101-280,  §  7(a)(1),  substituted 
"a  noncareer  officer  or  employee"  for  "not  a  career 
civil  servant". 

Pub.  L.  101-280,  §  7(a)(2).  substituted  "Member  or 
such  an  officer  or  employee  which"  for  "Member,  offi- 
cer or  employee  which"  and  "Member  or  such  officer 
or  employee  during"  for  "Member,  officer  or  employee 
during". 


Effective  Date 

Section  effective  Jan.  1.  1991,  but  shall  cease  to  be 
effective  if  the  provisions  of  section  703  of  Pub.  L. 
101-194,  5  U.S.C.  5318  note,  are  subsequently  repealed, 
see  section  603  of  Pub.  L.  101-194.  set  out  as  an  Effec- 
tive Date  of  1989  Amendment  note  under  section  7701 
of  Title  26,  Internal  Revenue  Code. 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  this  title,  see  section  529 
[title  I.  §  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a 
note  under  section  5376  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  502,  504  of  this 
Appendix;  title  26  section  7701. 

§  502.  Limitations  on  outside  employment 

(a)  Limitations.— A  Member  or  an  officer  or 
employee  who  is  a  noncareer  officer  or  employ- 
ee and  whose  rate  of  basic  pay  is  equal  to  or 
greater  than  the  annual  rate  of  basic  pay  in 
effect  for  grade  GS-16  of  the  General  Schedule 
shall  not— 

(1)  receive  compensation  for  affiliating  with 
or  being  employed  by  a  firm,  partnership,  as- 
sociation, corporation,  or  other  entity  which 
provides  professional  services  involving  a  fi- 
duciary relationship; 

(2)  permit  that  Member's,  officer's,  or  em- 
ployee's name  to  be  used  by  any  such  firm, 
partnership,  association,  corporation,  or  other 
entity; 

(3)  receive  compensation  for  practicing  a 
profession  which  involves  a  fiduciary  relation- 
ship; 

(4)  serve  for  compensation  as  an  officer  or 
member  of  the  board  of  any  association,  cor- 
poration, or  other  entity;  or 

(5)  receive  compensation  for  teaching,  with- 
out the  prior  notification  and  approval  of  the 
appropriate  entity  referred  to  in  section  503. 

(b)  Teaching  Compensation  op  Justices  and 
Judges  Retired  From  Regular  Active  Serv- 
ice.—For  purposes  of  the  limitation  under  sec- 
tion 501(a),  any  compensation  for  teaching  ap- 
proved imder  subsection  (a)(5)  of  this  section 
shall  not  be  treated  as  outside  earned  income— 

(1)  when  received  by  a  justice  of  the  United 
States  retired  from  regular  active  service 
under  section  371(b)  of  title  28,  United  States 
Code; 

(2)  when  received  by  a  judge  of  the  United 
States  retired  from  regular  active  service 
under  section  371(b)  of  title  28,  United  States 
Code,  for  teaching  performed  during  any  cal- 
endar year  for  which  such  judge  has  met  the 
requirements  of  subsection  (f )  of  section  371 
of  title  28,  United  States  Code,  as  certified  in 
accordance  with  such  subsection;  or 

(3)  when  received  by  a  justice  or  judge  of 
the  United  States  retired  from  regular  active 
service  under  section  372(a)  of  title  28,  United 
States  Code. 

(Pub.  L.  95-521,  title  V.  §  502,  as  added  Pub.  L. 
101-194,  title  VI,  1601(a),  Nov.  30,  1989,  103 
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Stat.  1761,  and  amended  Pub.  L.  101-280, 
§  7(a)(1),  (b),  May  4. 1990,  104  Stat.  161;  Pub.  L. 
101-650,  title  III,  §  319,  Dec.  1,  1990,  104  Stat. 
5117;  Pub.  L.  102-198.  §  6,  Dec.  9,  1991,  105  Stat. 
1624.) 

References  in  Text 

The  General  Schedule,  referred  to  in  subsec.  (a),  is 
set  out  under  section  5332  of  this  title. 

Prior  Provisions 

A  prior  section  502  of  Pub.  L.  95-521,  title  V,  Oct.  26, 
1978,  92  Stat.  1867,  is  set  out  as  a  note  under  section 
207  of  Title  18,  Crimes  and  Criminal  Procedure. 

Amendments 

1991— Subsec.  (b).  Pub.  L.  102-198  substituted  head- 
ing for  one  which  read  "Senior  Judges  Teaching  Com- 
pensation" and  amended  text  generally.  Prior  to 
amendment,  text  read  as  follows:  "Any  compensation 
for  teaching  received  by  a  senior  judge  (as  designated 
imder  section  294(b)  of  title  28,  United  States  Code) 
approved  under  subsection  (a)(5)  of  this  section  shall 
not  be  treated  as  outside  earned  income  for  the  pur- 
pose of  the  limitation  under  section  501(a)." 

1990— Pub.  L.  101-650  designated  existing  provisions 
as  subsec.  (a),  inserted  heading,  and  added  subsec.  (b). 

Pub.  L.  101-280,  §  7(a)(1).  in  introductory  provisions 
substituted  "a  noncareer  officer  or  employee"  for  "not 
a  career  civil  servant". 

Pub.  L.  101-280,  S  7(b)(1),  in  par.  (1)  substituted  "re- 
ceive compensation  for  affUiating  with  or  being"  for 
"affiliate  with  or  be"  and  "which  provides  professional 
services  involving"  for  "to  provide  professional  serv- 
ices which  involves",  and  struck  out  "for  compensa- 
tion" after  "relationship". 

Pub.  L.  101-280,  §  7(b)(2),  in  par.  (3)  substituted  "re- 
ceive compensation  for  practicing"  for  "practice"  and 
struck  out  "for  compensation"  after  "relationship". 

Effective  Date 

Section  effective  Jan.  1,  1991,  but  shall  cease  to  be 
effective  if  the  provisions  of  section  703  of  Pub.  L. 
101-194,  5  U.S.C.  5318  note,  are  subsequently  repealed, 
see  section  603  of  Pub.  L.  101-194,  set  out  as  an  Effec- 
tive Date  of  1989  Amendment  note  under  section  7701 
of  Title  26,  Internal  Revenue  Code. 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16, 17. 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
imder  specified  sections  of  this  title,  see  section  529 
[title  I,  §  101(c)(1)]  of  Pub.  L.  101-509.  set  out  in  a 
note  under  section  5376  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  504  of  this  Ap- 
pendix. 

§  503.  Administration 

This  title  shall  be  subject  to  the  rules  and 
regulations  of — 

(1)  and  administered  by— 

(A)  the  Committee  on  Standards  of  Offi- 
cial Conduct  of  the  House  of  Representa- 
tives, with  respect  to  Members,  officers,  and 
employees  of  the  House  of  Repr©Esentatives; 
and 

(B)  in  the  case  of  Senators  and  legislative 
branch  officers  and  employees  other  than 
those  officers  and  employees  specified  in 
subparagraph  (A),  the  committee  to  which 
reports  filed  by  such  officers  and  employees 


under  title  I  are  transmitted  under  such 
title,  except  that  the  authority  of  this  sec- 
tion may  be  delegated  by  such  committee 
with  respect  to  such  officers  and  employees; 

(2)  the  Office  of  Government  Ethics  and 
administered  by  designated  agency  ethics  of- 
ficials with  respect  to  officers  and  employees 
of  the  executive  branch;  and 

(3)  and  administered  by  the  Judicial  Con- 
ference of  the  United  States  (or  such  other 
agency  as  it  may  designate)  with  respect  to 
officers  and  employees  of  the  judicial  branch. 

(Pub.  L.  96-521,  title  V,  §  503,  as  added  Pub.  L. 
101-194.  title  VI,  §  601(a),  Nov.  30,  1989,  103 
Stat.  1761,  and  amended  Pub.  L.  101-280,  §  7(c), 
May  4,  1990,  104  Stat.  161;  Pub.  L.  102-90,  title 
I,  §  6(b)(1),  Aug.  14, 1991,  105  Stat.  450.) 

Prior  Provisions 

A  prior  section  503  of  Pub.  L.  95-521,  title  V,  Oct.  26, 
1978,  92  Stat.  1867,  is  set  out  as  a  note  under  section 
207  of  Title  18,  Crimes  and  Criminal  Procedure. 

Amendbients 

1991— Par.  (1)(B).  Pub.  L.  102-90  substituted  "Sena- 
tors and  legislative  branch  officers  and  employees"  for 
"legislative  branch  officers  and  employees  other  than 
Senators,  officers,  and  employees  of  the  Senate  and". 

1990— Par.  (1).  Pub.  L.  101-280  amended  par.  (1)  gen- 
erally. Prior  to  amendment,  par.  (1)  read  as  foUows: 
"and  administered  by  the  committee  of  the  House  of 
Representatives  assigned  responsibility  for  administer- 
ing the  reporting  requirements  of  title  I  with  respect 
to  Members,  officers  and  employees  of  the  House  of 
Representatives;". 

Effective  Date  of  1991  Amendbient 

Section  6(f)(1)  of  Pub.  L.  102-90  provided  that: 
"Except  for  the  provisions  of  subsection  (e)(1)  [105 
Stat.  451],  the  provisions  of  this  section  [amending 
this  section  and  section  505  of  Pub.  L.  95-521,  set  out 
in  this  Appendix,  repealing  sections  31-1  and  441i  of 
Title  2,  The  Congress,  enacting  provisions  set  out  as  a 
note  under  section  5318  of  this  title,  and  repealing 
provisions  set  out  as  notes  under  sections  31  and  358  of 
Title  2]  shall  take  effect  on  the  date  of  the  enactment 
of  this  Act  [Aug.  14, 19911." 

Effective  Date 

Section  effective  Jan.  1,  1991,  but  shall  cease  to  be 
effective  if  the  provisions  of  section  703  of  Pub.  L. 
101-194,  5  U.S.C.  5318  note,  are  subsequently  repealed, 
see  section  603  of  Pub.  L.  101-194,  set  out  as  an  Effec- 
tive Date  of  1989  Amendment  note  under  section  7701 
of  Title  26,  Internal  Revenue  Code. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  502,  504  of  this 
Appendix. 

§504.  Civil  Penalties 

(a)  Civil  Action.— The  Attorney  General 
may  bring  a  civil  action  in  any  appropriate 
United  States  district  court  against  any  individ- 
ual who  violates  any  provision  of  section  501  or 
502.  The  court  in  which  such  action  is  brought 
may  assess  against  such  individual  a  civil  penal- 
ty of  not  more  than  $10,000  or  the  amount  of 
compensation,  if  any,  which  the  individual  re- 
ceived for  the  prohibited  conduct,  whichever  is 
greater. 
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(b)  Advisory  OpiNioNS.—Any  entity  described 
in  section  503  may  render  advisory  opinions  in- 
terpreting this  title,  in  writing,  to  individuals 
covered  by  this  title.  Any  individual  to  whom 
such  an  advisory  opinion  is  rendered  and  any 
other  individual  covered  by  this  title  who  is  in- 
volved in  a  fact  situation  which  is  indistinguish- 
able in  all  material  aspects,  and  who,  after  the 
issuance  of  such  advisory  opinion,  acts  in  good 
faith  in  accordance  with  its  provisions  and  find- 
ings shaU  not,  as  a  result  of  such  actions,  be 
subject  to  any  sanction  \mder  subsection  (a). 

(Pub.  L.  95-521,  title  V,  §  504,  as  added  Pub.  L. 
101-194,  title  VI,  I  601(a),  Nov.  30,  1989,  103 
Stat.  1761.) 

Epfective  Date 

Section  effective  Jan.  1,  1991,  but  shall  cease  to  be 
effective  if  the  provisions  of  section  703  of  Pub.  L. 
101-194,  5  U.S.C.  5318  note,  are  subsequently  repealed, 
see  section  603  of  Pub.  L.  101-194.  set  out  as  an  Effec- 
tive Date  of  1989  Amendment  note  under  section  7701 
of  Title  26.  Internal  Revenue  Code. 

§  505.  Dennitions 

For  purposes  of  this  title: 

(1)  The  term  "Member"  means  a  Senator  in, 
a  Representative  in,  or  a  Delegate  or  Resident 
Commissioner  to,  the  Congress. 

(2)  The  term  "officer  or  employee"  means 
any  officer  or  employee  of  the  Government 
except  any  special  Government  employee  (as 
defined  in  section  202  of  title  18,  United 
States  Code). 

(3)  The  term  "honorariimi"  means  a  pay- 
ment of  money  or  any  thing  of  value  for  an 
appearance,  speech  or  article  (including  a 
series  of  appearances,  speeches,  or  articles  if 
the  subject  matter  is  directly  related  to  the 
individual's  official  duties  or  the  pasnnent  is 
made  because  of  the  individual's  status  with 
the  Government)  by  a  Member,  officer  or  em- 
ployee, excluding  any  actual  and  necessary 
travel  expenses  incurred  by  such  individual 
(and  one  relative)  to  the  extent  that  such  ex- 
penses are  paid  or  reimbursed  by  any  other 
person,  and  the  amount  otherwise  determined 
shall  be  reduced  by  the  amoimt  of  any  such 


expenses  to  the  extent  that  such  expenses  are 
not  paid  or  reimbursed. 

(4)  The  term  "travel  expenses"  means,  with 
respect  to  a  Member,  officer  or  employee,  or  a 
relative  of  any  such  individual,  the  cost  of 
transportation,  and  the  cost  of  lodging  and 
meals  while  away  from  his  or  her  residence  or 
principal  place  of  employment. 

(5)  The  term  "charitable  organization" 
means  an  organization  described  in  section 
170(c)  of  the  Internal  Revenue  Code  of  1986 
[26  U.S.C.  170(03. 

(Pub.  L.  95-521,  title  V,  §  505,  as  added  Pub.  L. 
101-194,  title  VI,  §  601(a),  Nov.  30,  1989,  103 
Stat.  1761,  and  amended  Pub.  L.  102-90,  title  I, 
§  6(b)(2),  (3),  title  III,  §  314(b),  Aug.  14,  1991, 
105  Stat.  450,  469.) 

Amendments 

1991— Par.  (1).  Pub.  L.  102-90,  §  6(b)(2),  inserted  "a 
Senator  in,"  before  "a  Representative". 

Par.  (2).  Pub.  L.  102-90,  §  6(b)(3),  struck  out  "(A)  any 
individual  (other  than  the  Vice  President)  whose  com- 
pensation is  disbiu^ed  by  the  Secretary  of  the  Senate 
or  (B)"  after  "except". 

Par.  (3).  Pub.  L.  102-90,  §  314(b).  inserted  "(including 
a  series  of  appearances,  speeches,  or  articles  if  the  sub- 
ject matter  is  directly  related  to  the  individual's  offi- 
cial duties  or  the  payment  is  made  because  of  the  indi- 
vidual's status  with  the  Government)"  before  "by  a 
Member". 

Effective  Date  of  1991  Amendment 

Amendment  by  section  314(b)  of  Pub.  L.  102-90  ef- 
fective Jan.  1,  1992,  see  section  314(g)  of  Pub.  L. 
102-90,  set  out  as  a  note  under  section  31-2  of  Title  2, 
The  Congress. 

Effective  Date 

Section  effective  Jan.  1,  1991,  but  shall  cease  to  be 
effective  if  the  provisions  of  section  703  of  Pub.  L. 
101-194,  5  U.S.C.  5318  note,  are  subsequently  repealed, 
see  section  603  of  Pub.  L.  101-194,  set  out  as  an  Effec- 
tive Date  of  1989  Amendment  note  \mder  section  7701 
of  Title  26,  Internal  Revenue  Code. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  109  of  this  Ap- 
pendix. 


REORGANIZATION  PLANS 

This  portion  of  the  Appendix  contains  Reorganization  Plans  which  took  effect  in  accordance  with 
the  provisions  of  section  901  et  seq.  of  this  title  or  corresponding  prior  provisions  of  law. 


REORGANIZATION  PLAN  NO.  1  OF  1953 

Eff.  Apr.  11.  1953.  18  F.R.  2053,  67  Stat.  631,  as 
amended  Aug.  14,  1964,  Pub.  L.  88-246.  §305(44). 
78  Stat.  428;  Sept.  11,  1967.  Pub.  L.  90-83,  §  10(c). 
81  Stat.  224 

iSee  main  edition  for  textl 

[Under  Secretary  of  Health  and  Human  Services  re- 
designated Deputy  Secretary  of  Health  and  Human 
Services,  see  section  529  [title  I.  §  112(a)(1)]  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  3501  of  Title 
42.  The  Public  Health  and  Welfare.] 

REORGANIZATION  PLAN  NO.  2  OF  1977 

42  F.R.  62461,  91  Stat,  1636.  as  amended  Pub.  L. 
101-246,  title  II,  §  204(c),  Feb.  16.  1990,  104  Stat.  50 

iSee  main  edition  for  text  of  first  par.l 

INTERNATIONAL  COIVOIUNICATION  AGENCY 

[See  main  edition  for  text  of  Sees.  1  to  71 

Sec.  8.  Establishment  of  the  United  States  Adviso- 
ry Commission  on  International  Communication, 
Cultural  and  Educational  Affairs 

ISee  main  edition  for  text  of  (a)  and  (6)] 

(c)  The  Commission  shall  have  no  authority  with  re- 
spect to  the  J.  William  Pulbright  Foreign  Scholarship 
Board  or  the  United  States  National  Commission  for 
UNESCO.  [As  amended  Pub.  L.  101-246,  title  II, 
§  204(c).  Feb.  16.  1990,  104  Stat.  50.] 

iSee  main  edition  for  text  of  Sees.  9  to  111 
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Chap.  Sec. 

6A.       National  Laboratory  Accreditation.......  138 

31A.      Distance  Learning  and  Medical  Link 

Programs 950aaa 

84.  National    Nutrition    Monitoring    and 

Related  Research 5301 

85.  Administration  of  Environmental  Pro- 

grams  . 5401 

86.  Water  Quality   Research,   Education, 

and  Coordination 5501 

87.  Export  Promotion 5601 

88.  Research 5801 

89.  Pecan  Promotion  and  Research . 6001 

90.  Mushroom  Promotion,  Research,  and 

Consumer  Information.............. 6101 

91.  Lime  Promotion,  Research,  and  Con- 

sumer Information 6201 

92.  Soybean    Promotion,    Research,    and 

Consumer  Information 6301 

93.  Processor-Funded     Milk     Promotion 

Program 6401 

94.  Organic  Certification 6501 

95.  Rural  Revitalization  Through  Forestry  6601 

96.  Global  Climate  Change 6701 

CHAPTER  1— COMMODITY  EXCHANGES 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  15b,  16a,  499n 
of  this  title;  title  11  section  761;  title  12  section  4402; 
title  15  sections  78c,  78o,  80a-9,  80b-3,  431;  title  26  sec- 
tion 277. 

§  12d.   Commission  action  for  noncompliance  with 
export  sales  reporting  requirements 

References  in  Text 

Section  612c-3  of  this  title,  referred  to  in  text,  was 
repealed  by  Pub.  L.  101-624,  title  XV,  §  1578,  Nov.  28, 
1990, 104  Stat.  3702. 

§  15b.  Cotton  futures  contracts 

iSee  main  edition  for  text  ofia)  and  (6)3 

(c)  Definitions 

For  purposes  of  this  section— 

(1)  Cotton  futures  contract 

The  term  "cotton  futures  contract"  means 
any  contract  of  sale  of  cotton  for  future  deliv- 
ery made  at,  on,  or  in  any  exchange,  board  of 
trade,  or  similar  institution  or  place  of  busi- 
ness which  has  been  designated  a  "contract 
market"  by  the  Commodity  Futures  Trading 
Commission  pursuant  to  the  Commodity  Ex- 
change Act  [7  U.S.C.  1  et  seq.]  and  the  term 
"contract  of  sale"  as  so  used  shall  be  held  to 
include  sales,  agreements  of  sale,  and  agree- 
ments to  sell,  except  that  any  cotton  futures 


contract  that,  by  its  terms,  is  settled  in  cash  is 
excluded  from  the  coverage  of  this  paragraph 
and  section. 

ISee  main  edition  for  text  of  {2)  to  (5);  id)  to 
(m)] 

(As  amended  Pub.  L.  102-237,  title  I,  §  123.  Dec, 
13,  1991,  105  Stat.  1844.) 

Codification 

This  section,  referred  to  in  subsec.  (c)(1),  was  in  the 
original  a  reference  to  this  "Act",  meaning  the  United 
States  Cotton  Futures  Act,  which  comprises  this  sec- 
tion. 

Amendments 

1991— Subsec.  (c)(1).  Pub.  L.  102-237  inserted  before 
period  at  end  ",  except  that  any  cotton  futures  con- 
tract that,  by  its  terms,  is  settled  in  cash  is  excluded 
from  the  coverage  of  this  paragraph  and  section*'. 

§  16.  Commission  operations 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  Greneral 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 

CHAPTER  3— GRAIN  STANDARDS 


Sec. 
75b. 


87k. 


Committee   on   Grain   Quality   and   Grain 
Quality  Coordinator. 

(a)  Establishment  of  Committee  and  Co- 

ordinator. 

(b)  Duties. 

(c)  Termination. 
Standardizing  commercial  inspections. 

(a)  Testing  equipment. 

(b)  General  inspection  procedures. 

(c)  Inspection  services  and  information. 

(d)  Standardized    aflatoxin    equipment 

and  procedures. 


§  71.  Short  title 

Short  Title  of  1990  Amendment 

Pub.  L.  101-^24,  title  XX.  §  2001.  Nov.  28.  1990,  104 
Stat.  3928,  provided  that:  "This  title  [enacting  sections 
75b.  87k,  1427-1.  1593a.  and  1622a  of  this  title,  amend- 
ing sections  74,  76,  77,  87b.  1423.  and  1445e  of  this 
title,  and  enacting  provisions  set  out  as  a  note  under 
section  76  of  this  title]  may  be  cited  as  the  'Grain 
Quality  Incentives  Act  of  1990'.*' 
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§  74.  Conjpressional  findings  and  declaration  of  policy 

LSee  main  edition  for  text  ofia)1 

(b)  It  is  also  declared  to  be  the  policy  of  Con- 
gress— 

iSee  main  edition  for  text  ofil)  and  (2)3 

(3)  that  official  United  States  standards  for 
grain  shall— 

iSee  main  edition  for  text  of  (A)  and  (3)1 

(C)  offer  users  of  such  standards  the  best 
possible  information  from  which  to  deter- 
mine end-product  yield  and  quality  of  grain; 

(D)  provide  the  framework  necessary  for 
markets  to  establish  grain  quality  improve- 
ment incentives; 

(E)  reflect  the  economic  value-based  char- 
acteristics in  the  end  uses  of  grain;  and 

(F)  accommodate  scientific  advances  in 
testing  and  new  knowledge  concerning  fac- 
tors related  to,  or  highly  correlated  with, 
the  end  use  performance  of  grain. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XX,  §  2004, 104  Stat.  3929.) 

Amendments 

1990— Subsec.  (b)(3)(E).  (P).  Pub.  L.  101-624  added 
subpars.  (E)  and  (P). 

§  75.  Definitions 

When  used  in  this  chapter,  except  where  the 
context  requires  otherwise— 

ISee  main  edition  for  text  of  (a)  to  (h)l 

(i)  the  term  "official  inspection"  means  the 
determination  (by  original  inspection,  and 
when  requested,  reinspection  and  appeal  in- 
spection) and  the  certification,  by  official  in- 
spection personnel  of  the  kind,  class,  quality, 
or  condition  of  grain,  under  standards  provid- 
ed for  in  this  chapter,  or  the  condition  of  ves- 
sels and  other  carriers  or  receptacles  for  the 
transportation  of  grain  insofar  as  it  may 
affect  the  quality  or  condition  of  such  grain; 
or  other  facts  relating  to  grain  under  other 
criteria  approved  by  the  Administrator  under 
this  chapter  (the  term  "officially  inspected" 
shall  be  construed  accordingly); 

(j)  the  term  "official  inspection  personnel" 
means  persons  licensed  or  otherwise  author- 
ized by  the  Administrator  pursuant  to  section 
84  of  this  title  to  perform  all  or  specified 
functions  involved  in  official  inspection,  offi- 
cial weighing,  or  supervision  of  weighing,  or 
in  the  supervision  of  official  inspection,  offi- 
cial weighing  or  supervision  of  weighing; 

(k)  the  term  "official  mark"  means  any 
symbol  prescribed  by  regulations  of  the  Ad- 
ministrator to  show  the  official  determina- 
tion of  official  inspection  or  official  weighing; 

ISee  main  ediVonfor  text  ofil)  to  (O] 

(u)  the  term  "deceptive  loading,  handling, 
weighing,  or  sampling"  means  any  manner  of 
loading,  handling,  weighing,  or  sampling  that 
deceives  or  tends  to  deceive  official  inspection 
personnel,  as  specified  by  regulations  of  the 
Administrator  under  this  chapter; 


(V)  the  term  "export  elevator"  means  any 
grain  elevator,  warehouse,  or  other  storage  or 
handling  facility  in  the  United  States  as  de- 
termined by  the  Administrator,  from  which 
grain  is  shipped  from  the  United  States  to  an 
area  outside  thereof; 

(w)  the  term  "export  port  location"  means  a 
commonly  recognized  port  of  export  in  the 
United  States  or  Canada,  as  determined  by 
the  Administrator,  from  which  grain  pro- 
duced in  the  United  States  is  shipped  to  any 
place  outside  the  United  States; 

(X)  the  term  "official  weighing"  means  the 
determination  and  certification  by  official  in- 
spection personnel  of  the  quantity  of  a  lot  of 
grain  under  standards  provided  for  in  this 
chapter,  based  on  the  actual  performance  of 
weighing  or  the  physical  supervision  thereof, 
including  the  physical  inspection  and  testing 
for  accuracy  of  the  weights  and  scales  and 
the  physical  inspection  of  the  premises  at 
which  the  weighing  is  performed  and  the 
monitoring  of  the  discharge  of  grain  into  the 
elevator  or  conveyance  (the  terms  "officially 
weigh"  and  "officially  weighed"  shall  be  con- 
strued accordingly); 

iSee  main  edition  for  text  of(y)l 

(z)  the  term  "Administrator"  means  the  Ad- 
ministrator of  the  Federal  Grain  Inspection 
Service  or  his  delegates; 

(aa)  the  term  "Service"  means  the  Federal 
Grain  Inspection  Service;  and 

ISee  main  edition  for  text  ofibbU 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  §  1007(1),  105  Stat.  1897.) 

Amendments 

1991— Subsecs.  (i)  to  (k),  (u)  to  (x),  (z),  (aa).  Pub.  L. 
102-237  substituted  "the"  for  "The"  before  "term". 

§  75b.  Committee  on  Grain  Quality  and  Grain  Quality 
Coordinator 

(a)  Establishment  of  Committee  and  Coordinator 

(1)  Committee 

The  Secretary  of  Agriculture  (hereafter  re- 
ferred to  in  this  title  ^  as  the  "Secretary") 
shall  establish,  within  the  Department  of  Ag- 
riculture, a  Committee  on  Grain  Quality 
(hereafter  referred  to  in  this  section  as  the 
"Committee"). 

(2)  Coordinator 

The  Committee  established  \mder  para- 
graph (1)  shall  be  chaired  by  an  individual, 
appointed  by  the  Secretary,  who  shall  serve 
as  the  Grain  Quality  Coordinator  (hereafter 
referred  to  in  this  title  *  as  the  "Coordina- 
tor") and,  in  consultation  with  the  Commit- 
tee, carry  out  the  duties  described  in  subsec- 
tion (b)  of  this  section. 

(b)  Duties 

The  Coordinator  shall  be  responsible  f  or— 

(1)  assembling  and  evaluating,  in  a  system- 
atic manner,  concerns  and  problems  with  the 


*  See  References  in  Text  note  below. 
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quality  of  United  States  grain,  expressed  by 
foreign  and  domestic  buyers  and  end-users; 

(2)  developing  and  implementing  a  coordi- 
nated effort  to  infcNin  and  educate  foreign 
buyers  concerning  the  proper  specifications 
of  grain  purchase  contracts  to  obtain  the 
quality  of  grain  they  desire; 

(3)  reviewing  the  programs  and  activities  of 
the  Department  of  Agriculture  with  respect 
to  United  States  grain  to  determine  whether 
the  activities  are  consistent  with  the  provi- 
sions of  this  title  2  (and  other  provisions  of 
law)  as  such  provisions  relate  to  grain  quality 
and  grain  quality  competitiveness; 

(4)  servii^  as  the  Federal  Government  coor- 
dinator with  respect  to  grain  quality  and 
grain  quality  competitiveness*  and 

(5)  investigatijig  and  communicating, 
through  the  Secretary,  to  the  Committee  on 
Agriculture  of  the  House  of  Representatives 
and  the  Committee  on  Agriculture,  Nutrition, 
and  Forestry  of  the  Senate  concerning-- 

(A)  actions  imdertaken  by  the  Depart- 
ment of  Agriculture— 

(i)  to  improve  the  quality  of  United 
States  grain;  and 

(ii)  that  are  inconsistent  with  the  goal 
of  Improving  grain  quality; 

(B)  conditions  in  the  production  and  mar- 
keting sectors  that  discourage  improve- 
ments in  grain  quality; 

(C)  interrelationships  of  rules  and  actions 
taken  by  the  Federal  Grain  Inspection  Serv- 
ice, other  agencies  of  the  Department  of 
Agriculture,  Food  and  Drug  Administration, 
Environmental  Protection  Agency,  and 
other  Federal  agencies,  relating  to  grain 
production,  handling,  storage,  transporta- 
tion, and  processing  as  such  actions  affect 
the  wholesomeness  and  performance  of 
grain; 

(D)  recommendations  for  legislative  or 
regulatory  changes  that  would  address 
grain  quality  issues; 

(E)  progress  made  and  benefits  expected 
from  the  international  harmonization  of 
sanitary  and  phytosanitary  requirements 
affecting  grain; 

(F)  potential  opportunities  and  benefits 
from  the  international  harmonization  of 
grain  grades  and  standards; 

(G)  alternative  forms  of  financial  and 
technical  assistance  available  and  needed  by 
producers  and  elevator  operators  to  acquire 
and  properly  utilize  grain  cleaning,  drying, 
and  storage  equipment;  and 

(H)  progress  on  requirements  of  other  sec- 
tions of  this  title.2 

(c)  Termination 

This  section  shall  terminate  on  January  1, 
2001. 

(Pub.  L.  101-624,  title  XX,  §  2002,  Nov.  28,  1990, 
104  Stat.  3928.) 

References  in  Text 

This  title,  referred  to  in  subsecs.  (a)  and  (b)(3), 
(5)(H),  is  title  XX  of  Pub.  L.  101-624,  Nov.  29,  1990, 


*  See  References  in  Text  note  below. 


104  Stat.  3928,  known  as  the  Grain  Quality  Incentives 
Act  of  1990.  For  ciHni^ete  classification  of  title  XX  to 
the  Code,  see  Short  Title  of  1990  Amendment  note  set 
out  under  section  71  of  this  title  and  Tables. 

Codification 

Section  was  enacted  as  part  of  the  Grain  Quality  In- 
centives Act  of  1990,  and  not  as  part  of  the  United 
States  Grain  Standards  Act  which  comprises  this 
chapter. 

§76.     Standards     and     procedures;     estabttshment, 
amendment,  and  revocatien 

ISee  main  edition  for  text  ofia)l 

(b)  Notice  and  opportunity  for  comment;  standards 
regarding  cleanliness  of  grain 

(1)  Before  establishing,  amending,  or  revok- 
ing any  standards  under  this  chapter,  the  Ad- 
ministrator shall  publish  notice  of  the  propos- 
als and  give  interested  persons  opportunity  to 
submit  data,  views,  and  arguments  thereon  and, 
upon  request,  an  opportunity  to  present  data, 
views,  and  arguments  orally  in  an  informal 
manner.  No  standards  established  or  amend- 
ments or  revocations  of  standards  under  this 
chapter  shall  become  effective  less  than  one 
calendar  year  after  promulgation  thereof, 
unless  in  the  judgment  of  the  Administrator, 
the  public  health,  interest,  or  safety  require 
that  they  become  effective  sooner. 

(2)(A)(i)  If  the  Administrator  determines  that 
the  establishment  or  amendment  of  standards 
regarding  cleanliness  conditions  of  wheat,  com, 
barley,  sorghum  and  soybeans  that  meet  the  re- 
quirements for  grade  number  3  or  better  (as  set 
forth  in  subparagraph  (B))  would— 

(I)  enhance  the  competitiveness  of  exports 
of  wheat,  com,  barley,  sorghum  and  soybeans 
from  the  United  States  with  wheat,  corn, 
barley,  sorghiim  and  soybean  exports  market- 
ed by  other  major  exporters; 

(II)  result  in  the  maintenance  or  expansion 
of  the  United  States  export  market  share  for 
wheat,  com,  barley,  sorghum  and  soybeans; 

(III)  result  in  the  maintenance  or  increase 
of  United  States  producer  income;  and 

(IV)  be  in  the  interest  of  United  States  agri- 
culture, taking  into  consideration  technical 
constraints,  economic  benefits  and  costs  to 
producers  and  industry,  price  competitive- 
ness, and  importer  needs; 

the  Administrator  shall  establish  or  amend  the 
standards  to  include  economically  and  commer- 
cially practical  levels  of  cleanliness  for  wheat, 
com,  barley,  sorghiun  and  soybeans. 

(ii)  The  Administrator  shall  make  a  finding 
imder  this  subsection  for  grain  of  the  type  de- 
scribed in  clause  (i)  as  soon  as  practicable  after 
November  28, 1990. 

(B)(i)  In  establishing  requirements  for  clean- 
liness characteristics,  the  Administrator  shall— 
(I)  consider  technical  constraints,  economic 
benefits  and  costs  to  producers  and  indiistry, 
the  price  competitiveness  of  United  States  ag- 
ricultural production,  and  levels  of  cleanliness 
met  by  major  competing  nations  that  export 
wheat,  com,  barley,  sorghum  and  soybeans; 
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(II)  promulgate  regulations  after  providing 
for  notice  and  an  opportunity  for  public  com- 
ment; and 

(III)  phase  in  any  requirements  for  cleanli- 
ness characteristics  by  incrementally  decreas- 
ing the  levels  of  the  objectionable  material 
permitted  in  shipments  of  grade  number  3  or 
better  wheat,  com,  barley,  sorghum  and  soy- 
beans. 

(ii)  Following  the  phase-in  period  referred  to 
in  clause  (i)(III),  subsequent  revision  of  cleanli- 
ness requirements  shall  be  conducted  consistent 
with  the  schedule  of  the  ^Administrator  for  re- 
viewing grain  standards. 

(C)  If  the  Administrator  determines  to  estab- 
lish requirements  for  cleanliness  characteristics 
imder  this  section,  the  Administrator  shall 
ensure  that  such  requirements  are  fully  imple- 
mented not  later  than  6  years  after  November 
28, 1990. 

(c)  Grade  determining  factors  related  to  physical 
soundness  and  purity;  notice  and  opportunity  for 
comment 

(1)  In  establishing  standards  under  subsection 
(a)  of  this  section  for  each  grain  for  which  offi- 
cial grades  are  established,  the  Administrator 
shall  establish  for  each  such  grain  official 
grade-determining  factors  and  factor  limits 
that  reflect  the  levels  of  soundness  and  purity 
that  are  consistent  with  end-use  performance 
goals  of  the  major  foreign  and  domestic  users 
of  each  such  grain.  Such  factors  and  factor 
limits  for  grades  niunber  3  and  better  shall  pro- 
vide users  of  such  standards  the  best  possible 
information  from  which  to  determine  end-use 
product  quality.  The  Administrator  shall  estab- 
lish factors  and  factor  limits  that  will  provide 
that  grain  meeting  the  requirements  for  grades 
number  3  and  better  will  perform  in  accordance 
with  general  trade  expectations  for  the  pre- 
dominant uses  of  such  grain, 

(2)  In  establishing  factors  and  factor  limits 
under  paragraph  (1),  the  Administrator  shall 
provide  for  notice  and  an  opportunity  for 
public  comment  prior  to  making  changes  in  the 
grade-determining  factors  and  factor  limits 
that  shall  be  applicable  under  this  section  to 
grain  that  is  officially  graded. 

(d)  Moisture  content  criterion 

If  the  Government  of  any  country  requests 
that  moisture  content  remain  a  criterion  in  the 
official  grade  designations  of  grain,  such  crite- 
rion shall  be  included  in  determining  the  offi- 
cial grade  designation  of  grain  shipped  to  such 
country. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XX,  §§  2005,  2006,  104  Stat.  3930.) 

Amendments 

1990— Subsec.  (b).  Pub.  L.  101-624,  §  2005,  designated 
existing  provisions  as  par.  (1)  and  added  par.  (2). 

Subsecs.  (0),  (d).  Pub.  L.  101-624,  §2006,  added 
subsec.  (c)  and  redesignated  former  subsec.  (c)  as  (d). 

Benefits  and  Costs  Associated  With  Improved 
Grain  Quality 

Section  2003  of  title  XX  of  Pub.  L.  101-624  provided 
that:  "The  Administrator  of  the  Federal  Grain  Inspec- 
tion Service  shall  estimate  the  economic  impact,  in- 
cluding the  benefits  and  costs  and  the  distribution  of 


such  benefits  and  costs,  of  any  major  changes  neces- 
sary to  carry  out  the  amendments  made  imder  this 
title  to  sections  4  and  13  of  the  United  States  Grain 
Standards  Act  (7  U.S.C.  76  and  87b)  prior  to  making 
such  changes." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  75,  77,  78,  79, 
79a  of  this  title. 

§77.  Official  inspection  and  weighing  requirements; 
waiver;  supervision  by  representatives  of  Admin- 
istrator 

iSee  main  edition  for  text  ofia)  and  (6)1 

(c)  Testing  for  aflatoxin  contamination  of  corn 
shipped  in  foreign  commerce 

The  Administrator  is  authorized  and  directed 
to  require  that  all  com  exported  from  the 
United  States  be  tested  to  ascertain  whether  it 
exceeds  acceptable  levels  of  aflatoxin  contami- 
nation, unless  the  contract  for  export  between 
the  buyer  and  seller  stipulates  that  aflatoxin 
testing  shall  not  be  conducted. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XX,  §  2007,  104  Stat.  3931.) 

Amendments 
1990— Subsec.  (c).  Pub.  L.  101-624  added  subsec.  (c). 

§  87b.  Prohibited  acts 

{.See  main  edition  for  text  ofia)  to  (d)l 

(e)(1)  The  Administrator  may  prohibit  the 
contamination  of  sound  and  pure  grain  as  a 
result  of  the  introduction  of — 

(A)  nongrain  substances; 

(B)  grain  unfit  for  ordinary  commercial 
purposes;  or 

(C)  grain  that  exceeds  action  limits  estab- 
lished by  the  Pood  and  Drug  Administration 
or  grain  having  residues  that  exceed  the  tol- 
erance levels  established  by  the  Environmen 
tal  Protection  Agency. 

(2)  No  prohibition  imposed  under  this  section 
shall  be  construed  to  restrict  the  marketing  of 
any  grain  so  long  as  the  grade  or  condition  of 
the  grain  is  properly  identified. 

(3)  Prior  to  taking  action  under  this  subsec- 
tion, the  Administrator  shall  promulgate  regu- 
lations after  providing  for  notice  and  an  oppor- 
tunity for  public  comment,  that  identify  and 
define  actions  and  conditions  that  are  subject 
to  prohibition. 

(4)  In  no  case  shall  the  Administrator  prohib- 
it the  blending  of  an  entire  grade  of  grain. 

(5)  In  implementing  paragraph  (1)(C),  the 
Administrator  shall  report  any  prohibitions  to 
other  appropriate  public  health  agencies. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XX,  §  2008,  104  Stat.  3931.) 

Amendments 
1990— Subsec.  (e).  Pub.  L,  101-624  added  subsec.  (e). 

Benefits  and  Costs  Associated  With  Improved 
Grain  Quality 

Administrator  of  Federal  Grain  Inspection  Service 
to  estimate  economic  impact,  including  benefits  and 
costs  and  distribution  of  such  benefits  and  costs,  of 
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any  major  changes  necessary  to  carry  out  amend- 
ments to  this  section  by  title  XX  of  Pub.  L.  101-624 
prior  to  making  such  changes,  see  section  2003  of  Pub. 
L.  101-624,  set  out  as  a  note  under  section  76  of  this 
title. 

§  87e.  General  authorities 

(a)  Authority  of  Administrator 

The  Administrator  is  authorized  to  conduct 
such  investigations;  hold  such  hearings;  require 
such  reports  from  any  official  agency,  any 
State  agency  delegated  authority  under  this 
chapter,  licensee,  or  other  person;  and  prescribe 
such  rules,  regulations,  and  instructions,  as  the 
Administrator  deems  necessary  to  effectuate 
the  purposes  or  provisions  of  this  chapter.  Such 
regiUations  may  require,  as  a  condition  for  offi- 
cial inspection  or  official  weighing  or  supervi- 
sion of  weighing,  among  other  things,  (1)  that 
there  be  installed  specified  sampling,  handling, 
weighing,  and  monitoring  equipment  in  grain 
elevators,  warehouses,  and  other  grain  storage 
or  handling  facilities,  (2)  that  approval  of  the 
Administrator  be  obtained  as  to  the  condition 
of  vessels  and  other  carriers  or  receptacles  for 
the  transporting  or  storing  of  grain,  and  (3) 
that  persons  having  a  financial  interest  in  the 
grain  which  is  to  be  inspected  (or  their  agents) 
shall  be  afforded  an  opportunity  to  observe  the 
weighing,  loading,  and  official  inspection  there- 
of, under  conditions  prescribed  by  the  Adminis- 
trator. Whether  any  certificate,  other  form, 
representation,  designation,  or  other  descrip- 
tion is  false,  incorrect,  or  misleading  within  the 
meaning  of  this  chapter  shall  be  determined  by 
tests  made  in  accordance  with  such  procedures 
as  the  Administrator  may  adopt  to  effectuate 
the  objectives  of  this  chapter,  if  the  relevant 
facts  are  determinable  by  such  tests.  Proceed- 
ings under  section  85  of  this  title  for  refusal  to 
renew,  or  for  suspension  or  revocation  of,  a  li- 
cense shall  not,  unless  requested  by  the  re- 
spondent, be  subject  to  the  administrative  pro- 
cedure provisions  in  sections  554,  556,  and  557 
of  title  5. 

iSee  main  edition  for  text  ofib)  to  (/)] 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237. 
title  X,  §  1007(2),  105  Stat.  1897.) 

Amendments 

1991-Subsec.  (a).  Pub.  L.  102-237  substituted  "Ad- 
ministrator" for  "Administrtor"  at  end  of  second  sen- 
tence. 

§  87f-2.  Reporting  requirements 

(a)  General  requirements;  annual  report  to  Congres- 
sional committees 

On  December  1  of  each  year,  the  Administra- 
tor shall  submit  a  report  to  the  Committee  on 
Agriculture  of  the  House  of  Representatives 
and  the  Committee  on  Agriculture,  Nutrition, 
and  Forestry  of  the  Senate  regarding  the  effec- 
tiveness of  the  official  inspection  and  weighing 
system  under  this  chapter  for  the  prior  fiscal 
year,  with  recommendations  for  any  legislative 
changes  necessary  to  accomplish  the  objectives 
stated  in  section  74  of  this  title. 

iSee  main  edition  for  text  ofib)  and  (c)] 


(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  §  1007(3),  105  Stat.  1897.) 

References  in  Text 

Section  612c-3  of  this  title,  referred  to  in  subsec.  (b), 
was  repealed  by  Pub.  L.  101-624,  title  XV.  §  1578.  Nov. 
28,  1990,  104  Stat.  3702. 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-237  substituted  "On 
December  1  of  each  year,  the"  for  "The"  and  "Com- 
mittee on  Agriculture"  for  "committee  on  Agricul- 
ture" before  "of  the  House"  and  struck  out  "one  year 
after  the  effective  date  of  the  United  States  Grain 
Standards  Act  of  1976  setting  forth  the  actions  taken 
by  him  in  implementing  the  provisions  of  that  Act; 
and,  on  December  1  of  each  year  thereafter,  the  Ad- 
ministrator shall  report  to  such  committees"  before 
"regarding". 

§  87k.  Standardizing  commercial  inspections 

(a)  Testing  equipment 

To  promote  greater  uniformity  in  commercial 
grain  inspection  results,  the  Administrator  may 
work  in  conjunction  with  the  National  Institute 
for  Standards  and  Technology  and  the  National 
Conference  on  Weights  and  Measures  to— 

(1)  identify  inspection  instruments  requir- 
ing standardization  under  subsection  (b)  of 
this  section; 

(2)  establish  performance  criteria  for  com- 
mercial grain  inspection  instruments; 

(3)  develop  a  national  program  to  approve 
grain  inspection  instruments  for  commercial 
inspection;  and 

(4)  develop  standard  reference  materials  or 
other  means  necessary  for  calibration  or  test- 
ing of  approved  instruments. 

(b)  General  inspection  procedures 

To  ensure  that  producers  are  treated  uni- 
formly in  delivering  grain,  the  Administrator 
shall  develop  practical  and  cost-effective  proce- 
dures for  conducting  commercial  inspections  of 
grain  with  respect  to  the  application  of  quality 
factors,  that  result  in  premiimis  and  discounts. 
The  procedures  shall  be  made  available  to 
country  elevators  and  others  making  first- 
point-of -delivery  inspections. 

(c)  Inspection  services  and  information 

To  encourage  the  use  of  equipment  and  pro- 
cedures developed  in  accordance  with  subsec- 
tion ^  (a)  and  (b)  of  this  section,  the  Adminis- 
trator shall  provide  for  official  inspection  serv- 
ices by  the  Service,  States,  and  official  inspec- 
tion agencies  and  provide  information  on  the 
proper  use  of  sampling  and  inspection  equip- 
ment, application  of  the  grain  standards,  and 
availability  of  official  inspection  services,  in- 
cluding appeals  under  this  chapter. 

(d)  Standardized  aflatoxin  equipment  and  procedures 

The  Administrator  shall— 

(1)  establish  uniform  standards  for  testing 
equipment;  and 

(2)  establish  uniform  testing  procedures 
and  sampling  techniques; 


» So  in  original.  Probably  should  be  "subsections". 
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that  may  be  used  by  processors,  refiners,  opera- 
tors of  grain  elevators  and  terminals,  and 
others  to  accurately  detect  the  level  of  afla- 
toxin  contamination  of  com  in  the  United 
States. 

(Aug.  11. 1916,  ch.  313,  pt.  B,  §  22,  as  added  Nov. 
28,  1990,  Pub.  L.  101-624,  title  XX,  §  2009,  104 
Stat.  3931.) 

References  in  Text 

This  chapter,  referred  to  in  subsec.  (c),  was  in  the 
original  "this  Act"  and  was  translated  as  reading  "this 
part",  meaning  part  B  of  act  Aug.  11,  1916,  known  as 
the  United  States  Grain  Standards  Act,  to  reflect  the 
probable  intent  of  Congress. 

CHAPTER  6— INSECTICIDES  AND 
ENVIRONMENTAL  PESTICIDE  CONTROL 

SUBCHAPTER  II-ENVIRGNMENTAL  PESTICIDE 
CONTROL 

Sec. 

1361-1.      Pesticide  recordkeeping. 

(a)  Requirements. 

(b)  Access. 

(c)  Health  care  personnel. 

(d)  Penalty. 

(e)  Federal  or  State  provisions. 

(f)  Surveys  and  reports. 

(g)  Regulations. 

SUBCHAPTER  II—iLNVIRONMENTAL 
PESTICIDE  CONTROL 

Subchapter  Referred  to  in  Other  Sections 

Thte  subchapter  is  r^erred  to  in  sections  ISOdd. 
450i,  5Ilr,  5506,  5382,  6502.  6519  of  this  title;  title  15 
sections  1261,  1277,  1459,  2052,  2602;  title  21  sections 
321,  346a,  1401;  title  42  sections  300g-l,  6905.  7412, 
9603,  9604,  9607. 

§  136.  Definitions 
For  purposes  of  this  subchapter— 

iSee  main  edition  for  text  ofia)  to  ((f)3 

(e)  Certified  applicator,  etc. 

(1)  Certified  aiiplieator 

The  term  "certified  applicator"  means  aiiy 
individual  who  is  certified  under  section  136i 
of  this  title  as  authorized  to  use  or  supervise 
the  use  of  any  pesticide  which  is  classified  for 
restricted  use.  Any  applicator  who  holds  or 
applies  registered  pesticides,  or  uses  dilutions 
of  registered  pesticides  consistent  with  sub- 
section (ee)  of  this  section,  only  to  provide  a 
service  of  controlling  pests  without  delivering 
any  unapplied  pesticide  to  any  person  so 
served  is  not  deemed  to  be  a  seller  or  distribu- 
tor of  pesticides  under  this  subchapter. 

(2)  Privste  i^^icatcHr 

The  term  "private  applicator"  means  a  cer- 
tified applicator  who  uses  or  supervises  the 
use  of  any  pesticide  which  is  classified  for  re- 
stricted use  for  purposes  of  producing  any  ag- 
ricultural commodity  on  property  owned  or 
rented  by  the  applicator  or  the  applicator's 
employer  or  (if  i^PPlied  without  compensation 
other  thMi  trading  of  personal  services  be- 
tween prodiK^rs  of  agricultural  commoditi^) 
on  the  property  of  miother  person. 


(3)  Commercial  applicator 

The  term  "commercial  applicator"  means 
an  applicator  (whether  or  not  the  applicator 
is  a  private  applicator  with  respect  to  some 
uses)  who  uses  or  supervises  the  use  of  any 
pesticide  which  is  classified  for  restricted  use 
for  any  purpose  or  on  any  property  other 
than  as  provided  by  paragraph  (2). 

ISee  main  edition  for  text  ofi4);  if)  to  (p)3 
(q)  Misbranded 

ISee  main  edition  for  text  of  (1)1 

(2)  A  pesticide  is  misbranded  if— 

(A)  the  label  does  not  bear  an  ingredient 
statement  on  that  part  of  the  immediate 
container  (and  on  the  outside  container  or 
wrapper  of  the  retail  package,  if  there  be 
one,  through  which  the  ingredient  state- 
ment on  the  immediate  container  cannot  be 
clearly  read)  which  is  presented  or  dis- 
played under  customary  conditions  or  pur- 
chase, except  that  a  pesticide  is  not  mis- 
branded imder  this  subparagraph  if — 

(i)  The  size  or  form  of  the  immediate 
container,  or  the  outside  container  or 
wrapper  of  the  retail  package,  makes  it 
impracticable  to  place  the  ingredient 
statement  on  the  iwt  which  is  presented 
or  displayed  under  customary  conditions 
of  purchase;  and 

iSee  main  edition  for  text  of  Hi),  (B)  to  iD);  ir) 
to  (gg)l 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  §  1006(a)(1),  (2),  (b)(3KA),  (B),  105  Stat. 
1894,  1895.) 

Amendments 

1991— Subsec.  (e)(1).  Pub.  L.  102-237,  U006(a)(i). 
substituted  "section  1361"  for  "section  136b"  and  "uses 
dilutions"  for  "use  dilutions"  and  made  technical 
amendment  to  reference  to  subsection  (ee)  of  this  sec- 
tion involving  ccwresponciing  provision  of  original  act. 

Subsec.  (e)(2).  Pub,  L.  102-237,  §  1006(b)(3)(A),  sub- 
stituted "the  applicator  or  the  applicator^s"  for  "him 
or  his". 

Subsec.  (e)(3).  Pub.  L.  102-237.  §  1006(b)(3)(B),  sub- 
stituted "the  applicator"  for  "he". 

Subsec.  (aK2)(A)(i).  Pub.  L.  102-237,  §  1006(a)(2). 
substituted  "size  or  form"  for  "size  of  form". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  136o,  136w, 
136W-1.  138,  5882  of  this  title. 

§  136&.  Registration  of  pesticides 

ISee  main  edition  for  text  ofia)  and  (6)3 

(c)  Procedure  for  registration 
(1)  Statement  required 

Each  applicant  for  registration  of  a  pesti- 
cide shall  file  with  the  Administrator  a  state- 
m^it  which  includes— 

iSee  main  edition  for  text  ofiA)  to  (C)3 
(D)  the  complete  formula  of  the  pesticide; 
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(E)  a  request  that  the  pesticide  be  classi- 
fied for  general  use  or  for  restricted  use,  or 
for  both;  and 

(P)  except  as  otherwise  provided  in  para- 
graph (2)(D),  if  requested  by  the  Adminis- 
trator, a  full  description  of  the  tests  made 
and  the  results  thereof  upon  which  the 
claims  are  based,  or  alternatively  a  citation 
to  data  that  appear  in  the  public  literature 
or  that  previously  had  been  submitted  to 
the  Administrator  and  that  the  Administra- 
tor may  consider  in  accordance  with  the  fol- 
lowing provisions: 

(i)  With  respect  to  pesticides  containing 
active  ingredients  that  are  initially  regis- 
tered under  this  subchapter  after  Septem- 
ber 30,  1978,  data  submitted  to  support 
the  application  for  the  original  registra- 
tion of  the  pesticide,  or  an  application  for 
an  amendment  adding  any  new  use  to  the 
registration  and  that  pertains  solely  to 
such  new  use,  shall  not,  without  the  writ- 
ten permission  of  the  original  data  sub- 
mitter, be  considered  by  the  Administra- 
tor to  support  an  application  by  another 
person  during  a  period  of  ten  years  fol- 
lowing the  date  the  Administrator  first 
registers  the  pesticide,  except  that  such 
permission  shall  not  be  required  in  the 
case  of  defensive  data. 

(ii)  Except  as  otherwise  provided  in 
clause  (i),  with  respect  to  data  submitted 
after  December  31,  1969,  by  an  applicant 
or  registrant  to  support  an  application  for 
registration,  experimental  use  permit,  or 
amendment  adding  a  new  use  to  an  exist- 
ing registration,  to  support  or  maintain  in 
effect  an  existing  registration,  or  for  re- 
registration,  the  Administrator  may,  with- 
out the  permission  of  the  original  data 
submitter,  consider  any  such  item  of  data 
in  support  of  an  application  by  any  other 
person  (hereinafter  in  this  subparagraph 
referred  to  as  the  "applicant")  within  the 
fifteen-year  period  following  the  date  the 
data  were  originally  submitted  only  if  the 
applicant  has  made  an  offer  to  compen- 
sate the  original  data  submitter  and  sub- 
mitted such  offer  to  the  Administrator  ac- 
companied by  evidence  of  delivery  to  the 
original  data  submitter  of  the  offer.  The 
terms  and  amoimt  of  compensation  may 
be  fixed  by  agreement  between  the  origi- 
nal data  submitter  and  the  applicant,  or, 
failing  such  agreement,  binding  arbitra- 
tion imder  this  subparagraph.  If,  at  the 
end  of  ninety  days  after  the  date  of  deliv- 
ery to  the  original  data  submitter  of  the 
offer  to  compensate,  the  original  data 
submitter  and  the  applicant  have  neither 
agreed  on  the  amoimt  and  terms  of  com- 
pensation nor  on  a  procedure  for  reaching 
an  agreement  on  the  amount  and  terms  of 
compensation,  either  person  may  initiate 
binding  arbitration  proceedings  by  re- 
questing the  Federal  Mediation  and  Con- 
ciliation Service  to  appoint  an  arbitrator 
from  the  roster  of  arbitrators  maintained 
by  such  Service.  The  procedure  and  rules 
of  the  Service  shall  be  applicable  to  the 
selection  of  such  arbitrator  and  to  such 


arbitration  proceedings,  and  the  findings 
and  determination  of  the  arbitrator  shall 
be  final  and  conclusive,  and  no  official  or 
court  of  the  United  States  shall  have 
power  or  jurisdiction  to  review  any  such 
findings  and  determination,  except  for 
fraud,  misrepresentation,  or  other  miscon- 
duct by  one  of  the  parties  to  the  arbitra- 
tion or  the  arbitrator  where  there  is  a 
verified  complaint  with  supporting  affida- 
vits attesting  to  specific  instances  of  such 
fraud,  misrepresentation,  or  other  miscon- 
duct. The  parties  to  the  arbitration  shall 
share  equally  in  the  payment  of  the  fee 
and  expenses  of  the  arbitrator.  If  the  Ad- 
ministrator determines  that  an  original 
data  submitter  has  failed  to  participate  in 
a  procedure  for  reaching  an  agreement  or 
in  an  arbitration  proceeding  as  required 
by  this  subparagraph,  or  failed  to  comply 
with  the  terms  of  an  agreement  or  arbi- 
tration decision  concerning  compensation 
under  this  subparagraph,  the  original 
data  submitter  shall  forfeit  the  right  to 
compensation  for  the  use  of  the  data  in 
support  of  the  application.  Notwithstand- 
ing any  other  provision  of  this  subchap- 
ter, if  the  Administrator  determines  that 
an  applicant  has  failed  to  participate  in  a 
procedure  for  reaching  an  agreement  or 
in  an  arbitration  proceeding  as  required 
by  this  subparagraph,  or  failed  to  comply 
with  the  terms  of  an  agreement  or  arbi- 
tration decision  concerning  compensation 
under  this  subparagraph,  the  Administra- 
tor shall  deny  the  application  or  cancel 
the  registration  of  the  pesticide  in  sup- 
port of  which  the  data  were  used  without 
further  hearing.  Before  the  Administrator 
takes  action  under  either  of  the  preceding 
two  sentences,  the  Administrator  shall 
furnish  to  the  affected  person,  by  certi- 
fied mail,  notice  of  intent  to  take  action 
and  allow  fifteen  days  from  the  date  of 
delivery  of  the  notice  for  the  affected 
person  to  respond.  If  a  registration  is 
denied  or  canceled  imder  this  subpara- 
graph, the  Administrator  may  make  such 
order  as  the  Administrator  deems  appro- 
priate concerning  the  continued  sale  and 
use  of  existing  stocks  of  such  pesticide. 
Registration  action  by  the  Administrator 
shall  not  be  delayed  pending  the  fixing  of 
compensation. 

(iii)  After  expiration  of  any  period  of 
exclusive  use  and  any  period  for  which 
compensation  is  required  for  the  use  of  an 
item  of  data  under  clauses  (i)  and  (ii),  the 
Administrator  may  consider  such  item  of 
data  in  support  of  an  application  by  any 
other  applicant  without  the  permission  of 
the  original  data  submitter  and  without 
an  offer  having  been  received  to  compen- 
sate the  original  data  submitter  for  the 
use  of  such  item  of  data. 

(2)  Data  in  support  of  registration 

(A)  The  Administrator  shall  publish  guide- 
lines specifying  the  kinds  of  information 
which  will  be  required  to  support  the  registra- 
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tion  of  a  pesticide  and  shall  revise  such  guide- 
lines from  time  to  time.  If  thereafter  the  Ad- 
ministrator requires  any  additional  kind  of  in- 
formation under  subparagraph  (B)  of  this 
paragraph,  the  Administrator  shall  permit 
sufficient  time  for  applicants  to  obtain  such 
additional  information.  The  Administrator,  In 
establishing  standards  for  data  requirements 
for  the  registration  of  pesticides  with  respect 
to  minor  uses,  shall  make  such  standards 
commensurate  with  the  anticipated  extent  of 
use,  pattern  of  use,  and  the  level  and  degree 
of  potential  exposure  of  man  and  the  environ- 
ment to  the  pesticide.  The  Administrator 
shall  not  require  a  person  to  submit,  in  rela- 
tion to  a  registration  or  reregistration  of  a 
pesticide  for  minor  agricultural  use  under 
this  subchapter,  any  field  residue  data  from  a 
geographic  area  where  the  pesticide  will  not 
be  registered  for  such  use.  In  the  develop- 
ment of  these  standards,  the  Administrator 
shall  consider  the  economic  factors  of  poten- 
tial national  volume  of  use,  extent  of  distribu- 
tion, and  the  impact  of  the  cost  of  meeting 
the  requirements  on  the  incentives  for  any 
potential  registrant  to  imdertake  the  develop- 
ment of  the  required  data.  Except  as  provided 
by  section  136h  of  this  title,  within  30  days 
after  the  Administrator  registers  a  pesticide 
under  this  subchapter  the  Administrator 
shall  make  available  to  the  public  the  data 
called  for  in  the  registration  statement  to- 
gether with  such  other  scientific  information 
as  the  Administrator  deems  relevant  to  the 
Administrator's  decision. 

iSee  main  edition  for  text  of(B)  and  (C)3 

(D)  ExEMPTiON.—No  applicant  for  registra- 
tion of  a  pesticide  who  proposes  to  purchase  a 
registered  pesticide  from  another  producer  in 
order  to  formulate  such  purchased  pesticide 
into  the  pesticide  that  is  the  subject  of  the 
application  shall  be  required  to— 

iSee  main  edition  for  text  of(i)  and  (ii)3 

(3)  Application 

(A)  The  Administrator  shall  review  the  data 
after  receipt  of  the  application  and  shall,  as 
expeditiously  as  possible,  either  register  the 
pesticide  in  accordance  with  paragraph  (5),  or 
notify  the  applicant  of  the  Administrator's 
determination  that  it  does  not  comply  with 
the  provisions  of  the  subchapter  in  accord- 
ance with  paragraph  (6). 

ISee  main  edition  for  text  ofiBX  {4)1 

(5)  Approval  of  registration 

The  Administrator  shall  register  a  pesticide 
if  the  Administrator  determines  that,  when 
considered  with  any  restrictions  imposed 
under  subsection  (d)  of  this  section— 

ISee  main  edition  for  text  ofiA)  to  (D)3 

The  Administrator  shall  not  make  any  lack  of 
essentiality  a  criterion  for  denying  registra- 
tion of  any  pesticide.  Where  two  pesticides 
meet  the  requirements  of  this  paragraph,  one 
should  not  be  registered  in  preference  to  the 
other.  In  considering  an  application  for  the 


registration  of  a  pesticide,  the  Administrator 
may  waive  data  requirements  pertaining  to 
efficacy,  in  which  event  the  Administrator 
may  register  the  pesticide  without  determin- 
ing that  the  pesticide's  composition  is  such  as 
to  warrant  proposed  claims  of  efficacy.  If  a 
pesticide  is  found  to  be  efficacious  by  any 
State  under  section  136v(c)  of  this  title,  a  pre- 
sumption is  established  that  the  Administra- 
tor shall  waive  data  requirements  pertaining 
to  efficacy  for  use  of  the  pesticide  in  such 
State. 

(6)  Denial  of  registration 

If  the  Administrator  determines  that  the 
requirements  of  paragraph  (5)  for  registra- 
tion are  not  satisfied,  the  Administrator  shall 
notify  the  applicant  for  registration  of  the 
Administrator's  determination  and  of  the  Ad- 
ministrator's reasons  (including  the  factual 
basis)  therefor,  and  that,  imless  the  applicant 
corrects  the  conditions  and  notifies  the  Ad- 
ministrator thereof  during  the  30-day  period 
beginning  with  the  day  after  the  date  on 
which  the  applicant  receives  the  notice,  the 
Administrator  may  refuse  to  register  the  pes- 
ticide. Whenever  the  Administrator  refuses  to 
register  a  pesticide,  the  Administrator  shall 
notify  the  applicant  of  the  Administrator's 
decision  and  of  the  Administrator's  reasons 
(including  the  factual  basis)  therefor.  The 
Administrator  shall  promptly  publish  in  the 
Federal  Register  notice  of  such  denial  of  reg- 
istration and  the  reasons  therefor.  Upon  such 
notification,  the  applicant  for  registration  or 
other  interested  person  with  the  concurrence 
of  the  applicant  shall  have  the  same  remedies 
as  provided  for  in  section  136d  of  this  title, 

iSee  main  edition  for  text  of  (7)  and  (8)1 

id)  Classification  of  pesticides 

(1)  Classification  for  general  use,  restricted  use,  or 
both 

(A)  As  a  part  of  the  registration  of  a  pesti- 
cide the  Administrator  shall  classify  it  as 
being  for  general  use  or  for  restricted  use.  If 
the  Administrator  determines  that  some  of 
the  uses  for  which  the  pesticide  is  registered 
should  be  for  general  use  and  that  other  uses 
for  which  it  is  registered  should  be  for  re- 
stricted use,  the  Administrator  shall  classify 
it  for  both  general  use  and  restricted  use.  Pes- 
ticide uses  may  be  classified  by  regulation  on 
the  initial  classification,  and  registered  pesti- 
cides may  be  classified  prior  to  reregistration. 
If  some  of  the  uses  of  the  pesticide  are  classi- 
fied for  general  use,  and  other  uses  are  classi- 
fied for  restricted  use,  the  directions  relating 
to  its  general  uses  shall  be  clearly  separated 
and  distinguished  from  those  directions  relat- 
ing to  its  restricted  uses.  The  Administrator 
may  require  that  its  packaging  and  labeling 
for  restricted  uses  shall  be  clearly  distinguish- 
able from  its  packaging  and  labeling  for  gen- 
eral uses. 

(B)  If  the  Administrator  determines  that 
the  pesticide,  when  applied  in  accordance 
with  its  directions  for  use,  warnings  and  cau- 
tions and  for  the  uses  for  which  it  is  regis- 
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tered,  or  for  one  or  more  of  such  uses,  or  in 
accordance  with  a  widespread  and  commonly 
recognized  practice,  will  not  generally  cause 
unreasonable  adverse  effects  on  the  environ- 
ment, the  Administrator  will  classify  the  pes- 
ticide, or  the  particular  use  or  uses  of  the  pes- 
ticide to  which  the  determination  applies,  for 
general  use. 

(C)  If  the  Administrator  determines  that 
the  pesticide,  when  applied  in  accordance 
with  its  directions  for  use,  warnings  and  cau- 
tions and  for  the  uses  for  which  it  is  regis- 
tered, or  for  one  or  more  of  such  uses,  or  in 
accordance  with  a  widespread  and  commonly 
recognized  practice,  may  generally  cause, 
without  additional  regulatory  restrictions,  un- 
reasonable adverse  effects  on  the  environ- 
ment, including  injury  to  the  applicator,  the 
Administrator  shall  classify  the  pesticide,  or 
the  particular  use  or  uses  to  which  the  deter- 
mination applies,  for  restricted  use: 

iSee  main  edition  for  text  ofii)  and  (ii)] 

(2)  Change  in  classification 

If  the  Administrator  determines  that  a 
change  in  the  classification  of  any  use  of  a 
pesticide  from  general  use  to  restricted  use  is 
necessary  to  prevent  unreasonable  adverse  ef- 
fects on  the  environment,  the  Administrator 
shall  notify  the  registrant  of  such  pesticide  of 
such  determination  at  least  forty-five  days 
before  making  the  change  and  shall  publish 
the  proposed  change  in  the  Federal  Register. 
The  registrant,  or  other  interested  person 
with  the  concurrence  of  the  registrant,  may 
seek  relief  from  such  determination  under 
section  136d(b)  of  this  title. 

[.See  main  edition  for  text  of  (3);  (c)  and  (/)] 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XIV,  §  1492,  104  Stat.  3628;  Dec.  13,  1991, 
Pub.  L.  102-237,  title  X,  §  1006(a)(3),  (b)(1),  (2), 
(c),  105  Stat.  1894-1896.) 

Amendments 

1991-Subsec.  (c)(1)(D).  Pub.  L.  102-237. 
§  1006(a)(3)(B),  (C),  added  subpar.  (D)  and  redesignat- 
ed former  subpar.  (D)  as  (F). 

Subsec.  (c)(1)(E).  Pub.  L.  102-237,  §  1006(a)(3)(A), 
(C),  added  subpar.  (£)  and  struck  out  former  subpar. 
(E)  which  read  as  follows:  "the  complete  formtda  of 
the  pesticide;  and". 

Subsec.  (c)(l)(P).  Pub.  L.  102-237,  §  1006(a)(3)(A), 
(B),  (D),  redesignated  former  subpar.  (D)  as  (P),  in  cl. 
(i)  substituted  "With"  for  "with"  and  a  period  for 
semicolon  at  end,  in  cl.  (ii)  substituted  "Except"  for 
"except"  and  a  period  for  semicolon  at  end,  in  cl.  (iii) 
substituted  "After"  for  "after"  and  a  period  for  semi- 
colon at  end,  and  struck  out  former  subpar.  (P)  which 
read  as  follows:  "a  request  that  the  pesticide  be  classi- 
fied for  general  use,  for  restricted  use,  or  for  both." 

Subsec.  (c)(2)(A).  Pub.  L.  102-237,  §  1006(b)(1),  (2), 
substituted  "the  Administrator"  for  "he"  before  "re- 
quires", "shall  permit",  "shall  make",  and  "deems", 
and  substituted  "the  Administrator's"  for  "his". 

Subsec.  (c)(2)(D),  Pub.  L.  102-237,  §  1006(c),  clarified 
amendment  made  by  Pub.  L.  100-532,  §  102(b)(2)(A). 
See  1988  Amendment  note  below. 

Subsec.  (c)(3)(A).  Pub.  L.  102-237,  §  1006(b)(2),  sub- 
stituted "the  Administrator's"  for  "his". 

Subsec.  (c)(5).  Pub.  L.  102-237,  §  1006(b)(1),  substi- 
tuted "the  Administrator"  for  "he"  before  "deter- 
mines". 


Subsec.  (c)(6).  Pub.  L.  102-237.  §  1006(b)(1),  (2).  sub- 
stituted "the  Administrator"  for  "he"  before  "shaU 
notify"  in  two  places  and  "the  Administrator's"  for 
"his"  in  four  places. 

Subsec.  (d)(1).  Pub.  L.  102-237,  §  1006(b)(1).  substi- 
tuted "the  Administrator"  for  "he"  before  "shall  clas- 
sify it  for  both"  in  subpar.  (A),  before  "will  classify"  in 
subpar.  (B).  and  before  "shaU  classify"  in  subpar.  (C). 

Subsec.  (d)(2).  Pub.  L.  102-237,  §  1006(b)(1),  substi- 
tuted "the  Administrator"  for  "he"  before  "shall 
notify". 

1990— Subsec.  (c)(2)(A).  Pub.  L.  101-624  inserted 
after  third  sentence  "The  Administrator  shall  not  re- 
quire a  person  to  submit,  in  relation  to  a  registration 
or  rereglstration  of  a  pesticide  for  minor  agricultural 
use  under  this  subchapter,  any  field  residue  data  from 
a  geographic  area  where  the  pesticide  will  not  be  regis- 
tered for  such  use." 

1988-Subsec.  (c)(2)(D).  Pub.  L.  100-532, 
§  102(b)(2)(A),  and  Pub.  L.  102-237,  §  1006(c),  substi- 
tuted "the  pesticide  that  is  the  subject  of  the  applica- 
tion" for  "an  end-use  product". 

Subsec.  (c)(2)(D)(i).  Pub.  L.  100-532.  §  102(b)(2)(B), 
struck  out  "the  safety  of"  after  "data  pertaining  to". 

Biological  Pesticide  EEandling  Study 

Section  1498  of  Pub.  L.  101-624  provided  that: 
"(a)  Study.— Not  later  than  September  30,  1992,  the 
National  Academy  of  Sciences  shaU  conduct  a  study  of 
the  biological  cdbtrol  programs  and  registration  proce- 
dures utilized  by  the  Pood  and  Drug  Administration, 
the  Animal  and  Plant  Health  Inspection  Service,  and 
the  Environmental  Protection  Agency. 

"(b)  DBVELOPB4ENT  OP  PROCEDURES.— Not  later  than  1 
year  after  the  completion  of  the  study  under  subsec- 
tion (a),  the  agencies  and  offices  described  in  such  sub- 
section shall  develop  and  implement  a  common  proc- 
ess for  reviewing  and  approving  biological  control  ap- 
plications that  are  submitted  to  such  agencies  and  of- 
fices that  shall  be  based  on  the  study  conducted  under 
such  subsection  and  the  recommendation  of  the  Na- 
tional Academy  of  Sciences,  and  other  public  com- 
ment." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  136,  136a-l, 
136c.  136d.  136h,  1361-1,  136j,  136k,  136Z.  136m.  136o, 
136q,  136v,  136w-4  of  this  title. 

§  136a-l.  Rereglstration  of  registered  pesticides 

[See  main  edition  for  text  ofia)  to  (7i)] 
(i)  Fees 

ISee  main  edition  for  text  ofU)  to  (4)1 
(5)  Maintenance  fee 

(A)  Subject  to  other  provisions  of  this  para- 
graph, each  registrant  of  a  pesticide  shall  pay 
an  annual  fee  by  January  15  of  each  year  of— 

(i)  $650  for  the  first  registration;  and 
(ii)  $1,300  for  each  additional  registration, 
except  that  no  fee  shall  be  charged  for 
more  than  200  registrations  held  by  any 
registrant. 

(B)  In  the  case  of  a  pesticide  that  is  regis- 
tered for  a  minor  agricultural  use,  the  Admin- 
istrator may  reduce  or  waive  the  payment  of 
the  fee  imposed  imder  this  paragraph  if  the 
Administrator  determines  that  the  fee  would 
significantly  reduce  the  availability  of  the 
pesticide  for  the  use. 

(C)  The  amoiuit  of  each  fee  prescribed 
imder  subparagraph  (A)  shall  be  adjusted  by 
the  Administrator  to  a  level  that  will  result  in 
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the  collection  xrnder  this  paragraph  of,  to  the 
extent  practicable,  an  aggregate  amount  of 
$14,000,000  each  fiscal  year. 

(D)  The  maximum  annual  fee  payable 
under  this  paragraph  by— 

(i)  a  registrant  holding  not  more  than  50 
pesticide  registrations  shall  be  $55,000;  and 
(ii)  a  registrant  holding  over  50  registra- 
tions shall  be  $95,000, 

(E)(i)  For  a  small  business,  the  maximum 
annual  fee  payable  under  this  paragraph  by- 
CD  a  registrant  holding  not  more  than  50 
pesticide  registrations  shall  be  $38,500;  and 
(II)  a  registrant  holding  over  50  pesticide 
registrations  shall  be  $66,500. 

(ii)  For  purposes  of  clause  (i),  the  term 
"small  business"  means  a  corporation,  part- 
nership, or  unincorporated  business  that— 

(I)  has  150  or  fewer  employees;  and 

(II)  during  the  3-year  period  prior  to  the 
most  recent  maintenance  fee  billing  cycle, 
had  an  average  annual  gross  revenue  from 
chemicals  that  did  not  exceed  $40,000,000. 

(F)  If  any  fee  prescribed  by  this  paragraph 
with  respect  to  the  registration  of  a  pesticide 
is  not  paid  by  a  registrant  by  the  time  pre- 
scribed, the  Administrator,  by  order  and  with- 
out hearing,  may  cancel  the  registration. 

(G)  The  authority  provided  imder  this 
paragraph  shall  terminate  on  September  30, 
1997. 

ISee  main  edition  for  text  of  (6)  and  ( 7);  C;)3 

(k)  Reregistration  and  expedited  processing  fund 

iSee  main  edition  for  text  ofil)  and  (2)1 

(3)  Expedited  processing  of  similar  applications 

(A)  The  Administrator  shall  use  for  each  of 
the  fiscal  years  1992,  1993,  and  1994,  Vith  of 
the  maintenance  fees  collected,  up  to  $2  mil- 
lion each  year  to  obtain  sufficient  personnel 
and  resources  to  assure  the  expedited  process- 
ing and  review  of  any  application  that— 

ISee  main  edition  for  text  ofH)  and  (iiX  (B),  (4) 
and  (5);  (1)1 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XIV,  §  1493,  104  Stat.  3628;  Dec.  13,  1991, 
Pub.  L.  102-237,  title  X,  §  1006(a)(4),  (e),  (f ),  105 
Stat.  1895-1897.) 

References  in  Text 

Section  136a(c)(l)(D)  of  this  title,  referred  to  in  sub- 
sees.  (e)(l)(I)  and  (h),  was  redesignated  section 
136a(c)(l)(P)  of  this  title  by  Pub.  L.  102-237,  title  X, 
§  1006(a)(3)(B),  Dec.  13,  1991,  105  Stat.  1894. 

Amendments 

1991-Subsec.  (f)(3).  Pub.  L.  102-237,  §  1006(a)(4),  re- 
aligned margin. 

Subsec.  (i)(5).  Pub.  L.  102-237.  §  1006(e),  amended 
par.  (5)  generally,  substituting,  in  subpar.  (A),  provi- 
sions relating  to  January  15  for  provisions  relating  to 
March  1,  in  subpar.  (A)(i).  provisions  relating  to  fee  of 
$650  for  first  registration  for  provisions  relating  to  fee 
of  $425  for  each  registration  for  registrants  holding 
not  more  than  50  registrations,  and  in  subpar.  (A)(ii), 
provisions  relating  to  fee  of  $1,300  for  each  additional 
registration  up  to  200  registrations,  with  no  fee  there- 
after, for  provisions  relating  to  fee  of  $425  for  each 


registration  up  to  50,  $100  for  each  registration  over 
50,  with  no  fee  after  200  registrations,  redesignating 
provisions  formerly  set  out  in  subpar.  (A),  following  cl. 
(ii).  as  subpar.  (B),  and  substituting  provisions  relating 
to  fee  under  this  par.  for  provisions  relating  to  fee 
under  this  subpar.,  redesignating  former  subpar.  (B) 
as  (C),  stril^ing  former  subpar.  (C).  which  set  maxi- 
mimi  annual  fee  for  registrants  under  subpar.  (A)(i)  at 
$20,000.  and  for  registrants  under  subpar.  (A)(ii)  at 
$35,000,  adding  subpars.  (D)  and  (E),  and  redesignat- 
ing former  subpars.  (D)  and  (E)  as  (P)  and  (G),  respec- 
tively. 

Subsec.  (k)(3)(A).  Pub.  L.  102-237,  §  1006(f),  substi- 
tuted "for  each  of  the  fiscal  years  1992,  1993,  and 
1994,  ^th  of  the  maintenance  fees  collected,  up  to  $2 
million  each  year'*  for  "each  fiscal  year  not  more  than 
$2,000,000  of  the  amounts  in  the  fxmd". 

1990— Subsec.  (i)(5)(A).  Pub.  L.  101-624  inserted  sen- 
tence at  end  relating  to  reduction  or  waiver  of  fee 
where  pesticide  is  registered  for  minor  agricultural 
use. 

§  136c.  Experimental  use  permits 

LSee  main  edition  for  text  of(a)l 

(b)  Temporary  tolerance  level 

If  the  Administrator  determines  that  the  use 
of  a  pesticide  may  reasonably  be  expected  to 
result  in  any  residue  on  or  in  food  or  feed,  the 
Administrator  may  establish  a  temporary  toler- 
ance level  for  the  residue  of  the  pesticide 
before  issuing  the  experimental  use  permit. 

ISee  main  edition  for  text  of(c)  and  (d)l 

(e)  Revocation 

The  Administrator  may  revoke  any  experi- 
mental use  permit,  at  any  time,  if  the  Adminis- 
trator finds  that  its  terms  or  conditions  are 
being  violated,  or  that  its  terms  and  conditions 
are  inadequate  to  avoid  unreasonable  adverse 
effects  on  the  environment. 

(f)  State  issuance  of  permits 
Notwithstanding  the  foregoing  provisions  of 

this  section,  the  Administrator  shall,  under 
such  terms  and  conditions  as  the  Administrator 
may  by  regulations  prescribe,  authorize  any 
State  to  issue  an  experimental  use  permit  for  a 
pesticide.  All  provisions  of  section  136i  of  this 
title  relating  to  State  plans  shall  apply  with 
equal  force  to  a  State  plan  for  the  issuance  of 
experimental  use  permits  under  this  section. 

ISee  main  edition  for  text  of(g)l 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  §  1006(b)(1),  105  Stat.  1895.) 

Amendbsents 

1991— Subsecs.  (b),  (e).  (f ).  Pub.  L.  102-237  substitut- 
ed "the  Administrator"  for  "he"  before  "may"  in 
subsec.  (b),  before  "finds"  in  subsec.  (e),  and  before 
"may"  in  subsec.  (f ). 

§  136d.  Administrative  review;  suspension 

(a)  Cancellation  after  five  years 
(1)  Procedure 

The  Administrator  shall  cancel  the  registra- 
tion of  any  pesticide  at  the  end  of  the  five- 
year  period  which  begins  on  the  date  of  its 
registration  (or  at  the  end  of  any  five  year 
period  thereafter)  unless  the  registrant,  or 
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other  interested  person  with  the  concurrence 
of  the  registrant,  before  the  end  of  such 
period,  requests  in  accordance  with  regula- 
tions prescribed  by  the  Administrator  that 
the  registration  be  continued  in  effect.  The 
Administrator  may  permit  the  continued  sale 
and  use  of  existing  stocks  of  a  pesticide  whose 
registration  is  canceled  under  this  subsection 
or  subsection  (b)  of  this  section  to  such 
extent,  under  such  conditions,  and  for  such 
uses  as  the  Administrator  may  specify  if  the 
Administrator  determines  that  such  sale  or 
use  is  not  inconsistent  with  the  purposes  of 
this  subchapter  and  will  not  have  unreason- 
able adverse  effects  on  the  environment.  The 
Administrator  shall  publish  in  the  Federal 
Register,  at  least  30  days  prior  to  the  expira- 
tion of  such  five-year  period,  notice  that  the 
registration  will  be  canceled  if  the  registrant 
or  other  interested  person  with  the  concur- 
rence of  the  registrant  does  not  request  that 
the  registration  be  continued  in  effect. 

(2)  Information 

If  at  any  time  after  the  registration  of  a 
pesticide  the  registrant  has  additional  factual 
information  regarding  unreasonable  adverse 
effects  on  the  environment  of  the  pesticide, 
the  registrant  shall  submit  such  information 
to  the  Administrator. 

(b)  Cancellation  and  change  in  classification 

If  it  appears  to  the  Administrator  that  a  pes- 
ticide or  its  labeling  or  other  material  required 
to  be  submitted  does  not  comply  with  the  provi- 
sions of  this  subchapter  or,  when  used  in  ac- 
cordance with  widespread  and  commonly  recog- 
nized practice,  generally  causes  unreasonable 
adverse  effects  on  the  environment,  the  Admin- 
istrator may  issue  a  notice  of  the  Administra- 
tor's intent  either— 

(1)  to  cancel  its  registration  or  to  change  its 
classification  together  with  the  reasons  (in- 
cluding the  factual  basis)  for  the  Administra- 
tor's action,  or 

iSee  main  edition  for  text  of  (2)1 

Such  notice  shall  be  sent  to  the  registrant  and 
made  public.  In  determining  whether  to  issue 
any  such  notice,  the  Administrator  shall  in- 
clude among  those  factors  to  be  taken  into  ac- 
count the  impact  of  the  action  proposed  in  such 
notice  on  production  and  prices  of  agricultiu*al 
commodities,  retail  food  prices,  and  otherwise 
on  the  agricultural  economy.  At  least  60  days 
prior  to  sending  such  notice  to  the  registrant  or 
making  public  such  notice,  whichever  occurs 
first,  the  Administrator  shall  provide  the  Secre- 
tary of  Agriculture  with  a  copy  of  such  notice 
and  an  analysis  of  such  impact  on  the  agricul- 
tural economy.  If  the  Secretary  comments  in 
writing  to  the  Administrator  regarding  the 
notice  and  analysis  within  30  days  after  receiv- 
ing them,  the  Administrator  shall  publish  in 
the  Federal  Register  (with  the  notice)  the  com- 
ments of  the  Secretary  and  the  response  of  the 
Administrator  with  regard  to  the  Secretary's 
comments.  If  the  Secretary  does  not  comment 
in  writing  to  the  Administrator  regarding  the 
notice  and  analysis  within  30  days  after  receiv- 
ing them,  the  Administrator  may  notify  the 


registrant  and  make  public  the  notice  at  any 
time  after  such  30-day  period  notwithstanding 
the  foregoing  60-day  time  requirement.  The 
time  requirements  imposed  by  the  preceding  3 
sentences  may  be  waived  or  modified  to  the 
extent  agreed  upon  by  the  Administrator  and 
the  Secretary.  Notwithstanding  any  other  pro- 
vision of  this  subsection  and  section  136w(d)  of 
this  title,  in  the  event  that  the  Administrator 
determines  that  suspension  of  a  pesticide  regis- 
tration is  necessary  to  prevent  an  imminent 
hazard  to  human  health,  then  upon  such  a 
finding  the  Administrator  may  waive  the  re- 
quirement of  notice  to  and  consultation  with 
the  Secretary  of  Agriculture  pursuant  to  this 
subsection  and  of  submission  to  the  Scientific 
Advisory  Panel  pursuant  to  section  136w(d)  of 
this  title  and  proceed  in  accordance  with  sub- 
section (c)  of  this  section.  The  proposed  action 
shall  become  final  and  effective  at  the  end  of 
30  days  from  receipt  by  the  registrant,  or  publi- 
cation, of  a  notice  issued  umder  paragraph  (1), 
whichever  occurs  later,  imless  within  that  time 
either  (i)  the  registrant  makes  the  necessary 
corrections,  if  possible,  or  (ii)  a  request  for  a 
hearing  is  made  by  a  person  adversely  affected 
by  the  notice.  In  the  event  a  hearing  is  held 
pursuant  to  such  a  request  or  to  the  Adminis- 
trator's determination  under  paragraph  (2),  a 
decision  pertaining  to  registration  or  classifica- 
tion issued  after  completion  of  such  hearing 
shall  be  final.  In  taking  any  final  action  under 
this  subsection,  the  Administrator  shall  consid- 
er restricting  a  pesticide's  use  or  uses  as  an  al- 
ternative to  cancellation  and  shall  fully  explain 
the  reasons  for  these  restrictions,  and  shall  in- 
clude among  those  factors  to  be  taken  into  ac- 
count the  impact  of  such  final  action  on  pro- 
duction and  prices  of  agricultural  commodities, 
retail  food  prices,  and  otherwise  on  the  agricul- 
tural economy,  and  the  Administrator  shall 
publish  in  the  Federal  Register  an  analysis  of 
such  impact. 

(c)  Suspension 

(1)  Order 

If  the  Administrator  determines  that  action 
is  necessary  to  prevent  an  imminent  hazard 
during  the  time  required  for  cancellation  or 
change  in  classification  proceedings,  the  Ad- 
ministrator may,  by  order,  suspend  the  regis- 
tration of  the  pesticide  immediately.  No  order 
of  suspension  may  be  issued  unless  the  Ad- 
ministrator has  issued  or  at  the  same  time 
issues  notice  of  the  Administrator's  intention 
to  cancel  the  registration  or  change  the  clas- 
sification of  the  pesticide.  Except  as  provided 
in  paragraph  (3),  the  Administrator  shall 
notify  the  registrant  prior  to  issuing  any  sus- 
pension order.  Such  notice  shall  include  find- 
ings pertaining  to  the  question  of  ''imminent 
hazard".  The  registrant  shall  then  have  an 
opportunity,  in  accordance  with  the  provi- 
sions of  paragraph  (2),  for  an  expedited  hear- 
ing before  the  Administrator  on  the  question 
of  whether  an  imminent  hazard  exists. 

iSee  main  edition  for  text  o/(2)] 
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(3)  Emergency  order 

Whenever  the  Administrator  determines 
that  an  emergency  exists  that  does  not 
permit  the  Administrator  to  hold  a  hearing 
before  suspending,  the  Administrator  may 
issue  a  suspension  order  in  advance  of  notifi- 
cation to  the  registrant.  In  that  case,  para- 
graph (2)  shall  apply  except  that  (A)  the 
order  of  suspension  shall  be  in  effect  pending 
the  expeditious  completion  of  the  remedies 
provided  by  that  paragraph  and  the  issuance 
of  a  final  order  on  suspension,  and  (B)  no 
party  other  than  the  registrant  and  the  Ad- 
ministrator shall  participate  except  that  any 
person  adversely  affected  may  file  briefs 
within  the  time  allotted  by  the  Agency's 
rules.  Any  person  so  filing  briefs  shall  be  con- 
sidered a  party  to  such  proceeding  for  the 
purposes  of  section  136n(b)  of  this  title. 

ISee  main  edition  for  text  of  (4)1 
(d)  Public  hearings  and  scientific  review 

In  the  event  a  hearing  is  requested  pursuant 
to  subsection  (b)  of  this  section  or  determined 
upon  by  the  Administrator  pursuant  to  subsec- 
tion (b)  of  this  section,  such  hearing  shall  be 
held  after  due  notice  for  the  purpose  of  receiv- 
ing evidence  relevant  and  material  to  the  issues 
raised  by  the  objections  filed  by  the  applicant 
or  other  interested  parties,  or  to  the  issues 
stated  by  the  Administrator,  if  the  hearing  is 
called  by  the  Administrator  rather  than  by  the 
filing  of  objections.  Upon  a  showing  of  rel- 
evance and  reasonable  scope  of  evidence  sought 
by  any  party  to  a  public  hearing,  the  Hearing 
Examiner  shall  issue  a  subpena  to  compel  testi- 
mony or  production  of  documents  from  any 
person.  The  Hearing  Examiner  shall  be  guided 
by  the  principles  of  the  Federal  Rules  of  Civil 
Procedure  in  making  any  order  for  the  protec- 
tion of  the  witness  or  the  content  of  documents 
produced  and  shall  order  the  payment  of  rea- 
sonable fees  and  expenses  as  a  condition  to  re- 
quiring testimony  of  the  witness.  On  contest, 
the  subpena  may  be  enforced  by  an  appropriate 
United  States  district  court  in  accordance  with 
the  principles  stated  herein.  Upon  the  request 
of  any  party  to  a  public  hearing  and  when  in 
the  Hearing  Examiner's  judgment  it  is  neces- 
sary or  desirable,  the  Hearing  Examiner  shall 
at  any  time  before  the  hearing  record  is  closed 
refer  to  a  Committee  of  the  National  Academy 
of  Sciences  the  relevant  questions  of  scientific 
fact  involved  in  the  public  hearing.  No  member 
of  any  committee  of  the  National  Academy  of 
Sciences  established  to  carry  out  the  f imctions 
of  this  section  shall  have  a  financial  or  other 
conflict  of  interest  with  respect  to  any  matter 
considered  by  such  comimittee.  The  Committee 
of  the  National  Academy  of  Sciences  shall 
report  in  writing  to  the  Hearing  Examiner 
within  60  days  after  such  referral  on  these 
questions  of  scientific  fact.  The  report  shall  be 
made  public  and  shall  be  considered  as  part  of 
the  hearing  record.  The  Administrator  shall 
enter  into  appropriate  arrangements  with  the 
National  Academy  of  Sciences  to  assure  an  ob- 
jective and  competent  scientific  review  of  the 
questions  presented  to  Committees  of  the  Acad- 
emy and  to  provide  such  other  scientific  adviso- 


ry services  as  may  be  required  by  the  Adminis- 
trator for  carrying  out  the  purposes  of  this  sub- 
chapter. As  soon  as  practicable  after  comple- 
tion of  the  hearing  (including  the  report  of  the 
Academy)  but  not  later  than  90  days  there- 
after, the  Administrator  shall  evaluate  the  data 
and  reports  before  the  Administrator  and  issue 
an  order  either  revoking  the  Administrator's 
notice  of  intention  issued  pursuant  to  this  sec- 
tion, or  shall  issue  an  order  either  canceling  the 
registration,  changing  the  classification,  deny- 
ing the  registration,  or  requiring  modification 
of  the  labeling  or  packaging  of  the  article.  Such 
order  shall  be  based  only  on  substantial  evi- 
dence of  record  of  such  hearing  and  shall  set 
forth  detailed  findings  of  fact  upon  which  the 
order  is  based. 

iSee  main  edition  for  text  o/(e)] 

(f)  General  provisions 
(1)  Voluntary  cancellation 

(A)  A  registrant  may,  at  any  time,  request 
that  a  pesticide  registration  of  the  registrant 
be  canceled  or  amended  to  terminate  one  or 
more  pesticide  uses. 

(B)  Before  acting  on  a  request  under  sub- 
paragraph (A),  the  Administrator  shall  pub- 
lish in  the  Federal  Register  a  notice  of  the  re- 
ceipt of  the  request  and  provide  for  a  30-day 
period  in  which  the  public  may  comment. 

(C)  In  the  case  of  a  pesticide  that  is  regis- 
tered for  a  minor  agricultural  use,  if  the  Ad- 
ministrator determines  that  the  cancellation 
or  termination  of  uses  would  adversely  affect 
the  availability  of  the  pesticide  for  use,  the 
Administrator— 

(i)  shall  publish  in  the  Federal  Register  a 
notice  of  the  receipt  of  the  request  and 
make  reasonable  efforts  to  inform  persons 
who  so  use  the  pesticide  of  the  request;  and 

(ii)  may  not  approve  or  reject  the  request 
until  the  termination  of  the  90-day  period 
beginning  on  the  date  of  publication  of  the 
notice  in  the  Federal  Register,  except  that 
the  Administrator  may  waive  the  90-day 
period  upon  the  request  of  the  registrant  or 
if  the  Administrator  determines  that  the 
continued  use  of  the  pesticide  would  pose 
an  imreasonable  adverse  effect  on  the  envi- 
ronment. 

(D)  Subject  to  paragraph  (3)(B).  after  com- 
plying with  this  paragraph,  the  Administra- 
tor may  approve  or  deny  the  request. 

iSee  main  edition  for  text  of  (2)1 

(3)  Transfer  of  registration  of  pesticides  registered 
for  minor  agricultural  uses 

In  the  case  of  a  pesticide  that  is  registered 
for  a  minor  agricultural  use: 

(A)  During  the  90-day  period  referred  to 
in  paragraph  (l)(C)(ii),  the  registrant  of  the 
pesticide  may  notify  the  Administrator  of 
an  agreement  between  the  registrant  and  a 
person  or  persons  (including  persons  who  so 
use  the  pesticide)  to  transfer  the  registra- 
tion of  the  pesticide,  in  lieu  of  canceling  or 
amending  the  registration  to  terminate  the 
use. 
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(B)  An  application  for  transfer  of  registra- 
tion, in  conformance  with  any  regulations 
the  Administrator  may  adopt  with  respect 
to  the  transfer  of  the  pesticide  registra- 
tions, must  be  submitted  to  the  Administra- 
tor within  30  days  of  the  date  of  notifica- 
tion provided  pursuant  to  subparagraph 
(A).  If  such  an  application  is  submitted,  the 
Administrator  shall  approve  the  transfer 
and  shall  not  approve  the  request  for  volun- 
tary cancellation  or  amendment  to  termi- 
nate use  unless  the  Administrator  deter- 
mines that  the  continued  use  of  the  pesti- 
cide would  cause  an  unreasonable  adverse 
effect  on  the  environment. 

(C)  If  the  Administrator  approves  the 
transfer  and  the  registrant  transfers  the 
registration  of  the  pesticide,  the  Adminis- 
trator shall  not  cancel  or  amend  the  regis- 
tration to  delete  the  use  or  rescind  the 
transfer  of  the  registration,  during  the  180- 
day  period  beginning  on  the  date  of  the  ap- 
proval of  the  transfer  unless  the  Adminis- 
trator determines  that  the  continued  use  of 
the  pesticide  would  cause  an  unreasonable 
adverse  effect  on  the  environment. 

(D)  The  new  registrant  of  the  pesticide 
shall  assume  the  outstanding  data  and 
other  requirements  for  the  pesticide  that 
are  pending  at  the  time  of  the  transfer. 

ISee  main  edition  for  text  ofig)  and  (7i)] 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XIV,  §  1494,  104  Stat.  3628;  Dec.  13,  1991, 
Pub.  L.  102-237,  title  X,  §  1006(a)(5),  (b)(1),  (2), 
(3)(C)-(E),  105  Stat.  1895,  1896.) 

Amendiients 

1991-Subsec.  (a)(1).  Pub.  L.  102-237,  §  1006(b)(1), 
substituted  "the  Administrator"  for  "he"  before  "may 
specify"  and  before  "determines". 

Subsec.  (a)(2).  Pub.  L.  102-237,  §  1006(b)(3)(C).  sub- 
stituted "the  registrant"  for  "he"  before  "shaU". 

Subsec.  (b).  Pub.  L.  102-237,  §  1006(b)(1),  (2),  substi- 
tuted "the  Administrator's"  for  "his"  in  introductory 
provisions  and  par.  (1),  and  "the  Administrator"  for 
"he"  before  "shall  publish"  in  last  sentence. 

Subsec.  (c)(1).  Pub.  L.  102-237,  §  1006(b)(1),  (2),  sub- 
stituted "the  Administrator"  for  "he"  before  "may" 
and  "the  Administrator's"  for  "his"  before  "inten- 
tion". 

Subsec.  (c)(3).  Pub.  L.  102-237.  §  1006(b)(1),  (3)(D). 
substituted  "the  Administrator"  for  "he"  before 
"may"  and  "the  Administrator"  for  "him"  after 
"permit". 

Subsec.  (d).  Pub.  L.  102-237.  §  1006(b)(2).  (3)(E).  in 
penultimate  sentence  substituted  "the  Administra- 
tor's" for  "his"  and  "the  Administrator"  for  "him" 
before  "and  issue". 

Subsec.  (f)(3)(B).  Pub.  L.  102-237,  §  1006(a)(5),  sub- 
stituted "adverse  effect"  for  "adverse  affect". 

1990-Subsec.  (f)(1).  Pub.  L.  101-624,  §1494(1), 
amended  par.  (1)  generaUy.  Prior  to  amendment,  par. 
(1)  read  as  foUows:  "A  registrant  at  any  time  may  re- 
quest that  any  of  its  pesticide  registrations  be  can- 
celed or  be  amended  to  delete  one  or  more  uses.  Before 
acting  on  such  request,  the  Administrator  shaU  pub- 
lish in  the  Federal  Register  a  notice  of  the  receipt  of 
the  request.  Thereafter,  the  Administrator  may  ap- 
prove such  a  request." 

Subsec.  (f)(3).  Pub.  L.  101-624,  §  1494(2),  added  par. 
(3). 

§  136e.  Registration  of  establishments 

iSee  main  edition  for  text  ofia)l 


(b)  Registration 

Whenever  the  Administrator  receives  an  ap- 
plication under  subsection  (a)  of  this  section, 
the  Administrator  shall  register  the  establish- 
ment and  assign  it  an  establishment  number. 

(c)  Information  required 

(1)  Any  producer  operating  an  establish- 
ment registered  imder  this  section  shall 
inform  the  Administrator  within  30  days 
after  it  is  registered  of  the  types  and  amounts 
of  pesticides  and,  if  applicable,  active  ingredi- 
ents used  in  producing  pesticides— 

(A)  which  the  producer  is  currently  pro- 
ducing; 

(B)  which   the   producer   has   produced 
during  the  past  year;  and 

(C)  which  the  producer  has  sold  or  dis- 
tributed during  the  past  year. 

The  information  required  by  this  paragraph 
shall  be  kept  current  and  submitted  to  the 
Administrator  annually  as  required  under 
such  regulations  as  the  Administrator  may 
prescribe. 

(2)  Any  such  producer  shall,  upon  the  re- 
quest of  the  Administrator  for  the  purpose  of 
issuing  a  stop  sale  order  pursuant  to  section 
136k  of  this  title,  inform  the  Administrator  of 
the  name  and  address  of  any  recipient  of  any 
pesticide  produced  in  any  registered  establish- 
ment which  the  producer  operates. 

ISee  main  edition  for  text  of(d)l 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  §  1006(b)(1),  (3)(P),  (G),  105  Stat.  1895, 
1896.) 

Amendments 

1991— Subsec.  (b).  Pub.  L.  102-237,  §  1006(b)(1),  sub- 
stituted "the  Administrator"  for  "he"  before  "shall". 

Subsec.  (c)(1)(A)  to  (C).  Pub.  L.  102-237, 
§  1006(b)(3)(P),  substituted  "the  producer"  for  "he". 

Subsec.  (c)(2).  Pub.  L.  102-237,  §  1006(b)(3)(G),  sub- 
stituted "the  Administrator"  for  "him"  after  "inform" 
and  "the  producer"  for  "he". 

§  136f.  Books  and  records 

(a)  Requirements 

The  Administrator  may  prescribe  regulations 
requiring  producers,  registrants,  and  applicants 
for  registration  to  maintain  such  records  with 
respect  to  their  operations  and  the  pesticides 
and  devices  produced  as  the  Administrator  de- 
termines are  necessary  for  the  effective  en- 
forcement of  this  subchapter  and  to  make  the 
records  available  for  inspection  and  copying  in 
the  same  manner  as  provided  in  subsection  (b) 
of  this  section.  No  records  required  under  this 
subsection  shall  extend  to  financial  data,  sales 
data  other  than  shipment  data,  pricing  data, 
personnel  data,  and  research  data  (other  than 
data  relating  to  registered  pesticides  or  to  a  pes- 
ticide for  which  an  application  for  registration 
has  been  filed). 

CiSfee  main  edition  for  text  o/(6)] 

(As  amended  Dec.  13,  1991.  Pub.  L.  102-237, 
title  X,  §  1006(b)(1),  105  Stat.  1895.) 


§136g 


TITLE  7~AGRICULTURE 


Page  322 


AUENDBfENTS 

1991— Subsec.  (a).  Pub.  L.  102-237  substituted  "the 
Administrator"  for  "he"  before  "determines". 

§  136g.  Inspection  of  establishments,  etc. 
(a)  In  general 

iSee  main  edition  for  text  of  (1)1 

(2)  Before  undertaking  such  inspection,  the 
officers  or  employees  must  present  to  the 
owner,  operator,  or  agent  in  charge  of  the  es- 
tablishment or  other  place  where  pesticides  or 
devices  are  held  for  distribution  or  sale,  appro- 
priate credentials  and  a  written  statement  as  to 
the  reason  for  the  inspection,  including  a  state- 
ment as  to  whether  a  violation  of  the  law  is  sus- 
pected. If  no  violation  is  suspected,  an  alternate 
and  sufficient  reason  shall  be  given  in  writing. 
Each  such  inspection  shall  be  commenced  and 
completed  with  reasonable  promptness.  If  the 
officer  or  employee  obtains  any  samples,  prior 
to  leaving  the  premises,  the  officer  or  employee 
shall  give  to  the  owner,  operator,  or  agent  in 
charge  a  receipt  describing  the  samples  ob- 
tained and,  if  requested,  a  portion  of  each  such 
sample  equal  in  volume  or  weight  to  the  por- 
tion retained.  If  an  analysis  is  made  of  such 
samples,  a  copy  of  the  results  of  such  analysis 
shaU  be  furnished  promptly  to  the  owner,  oper- 
ator, or  agent  in  charge. 

iSee  main  edition  for  text  o/(6)3 

(c)  Enforcement 

(1)  Certification  of  facts  to  Attorney  General 

The  examination  of  pesticides  or  devices 
shall  be  made  in  the  Enviroiunental  Protec- 
tion Agency  or  elsewhere  as  the  Administra- 
tor may  designate  for  the  purpose  of  deter- 
mining from  such  examinations  whether  they 
comply  with  the  requirements  of  this  sub- 
chapter. If  it  shall  appear  from  any  such  ex- 
amination that  they  fail  to  comply  with  the 
requirements  of  this  subchapter,  the  Adminis- 
trator shall  cause  notice  to  be  given  to  the 
person  against  whom  criminal  or  civil  pro- 
ceedings are  contemplated.  Any  person  so  no- 
tified shall  be  given  an  opportunity  to  present 
the  person's  views,  either  orally  or  in  writing, 
with  regard  to  such  contemplated  proceed- 
ings, and  if  in  the  opinion  of  the  Administra- 
tor it  appears  that  the  provisions  of  this  sub- 
chapter have  been  violated  by  such  person, 
then  the  Administrator  shall  certify  the  facts 
to  the  Attorney  General,  with  a  copy  of  the 
results  of  the  analsrsis  or  the  examination  of 
such  pesticide  for  the  institutk>n  of  a  criminal 
proceeding  pursuant  to  section  136Z(b)  of  this 
title  or  a  civil  proceeding  imder  section 
1362<a)  of  this  title,  when  the  Administrator 
determines  that  such  acticm  will  be  sufficient 
to  effectuate  the  purposes  of  this  subchapter. 

iSee  main  edition  for  text  of  (2)1 

(3)  Warning  notices 

Nothing  in  this  subchiMliter  shall  be  con- 
strued as  requiring  the  Administrator  to  insti- 
tute proceedings  tor  prosecution  of  minor  vio- 
lations of  this  subchapter  whenever  the  Ad- 
ministrator believes  that  the  public  interest 


will  be  adequately  served  by  a  suitable  writ- 
ten notice  of  warning. 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  §  1006(b)(1),  (3)(H),  (I),  105  Stat.  1895, 
1896.) 

Amendments 

1991— Subsec.  (a)(2).  Pub.  L.  102-237, 
§  1006(bK3KH).  substituted  "the  officer  or  employee" 
for  "he"  before  "shall"  in  fourth  sentence. 

Subsec.  (c)(1).  Pub.  L.  102-237,  §  1006(b)(3KI),  substi- 
tuted "the  person's"  for  "his"  in  third  sentence. 

Subsec.  (c)(3).  Pub.  L.  102-237.  §  1006(b)(1).  substi- 
tuted "the  Administrator"  for  "he"  before  "believes". 

§  136h.  Protection  of  trade  secrets  and  other  Informa- 
tion 

(a)  In  general 

In  submitting  data  required  by  this  subchap- 
ter, the  applicant  may  (1)  clearly  mark  any  por- 
tions thereof  which  in  the  applicant's  opinion 
are  trade  secrets  or  commercial  or  financial  in- 
formation lyid  (2)  submit  such  market  material 
separately  from  other  material  required  to  be 
submitted  under  this  subchapter. 

(b)  Disclosure 

Notwithstanding  any  other  provision  of  this 
subchapter  and  subject  to  the  limitations  in 
subsections  (d)  and  (e)  of  this  section,  the  Ad- 
ministrator shall  not  mske  public  information 
which  in  the  Administrator's  judgm^ent  con- 
tains or  relates  to  trade  secrets  or  commercial 
or  financial  information  obtained  from  a  person 
and  privileged  or  confidential,  except  that, 
when  necessary  to  carry  out  the  provisions  of 
this  subchapter,  information  relating  to  formu- 
las of  products  acquired  by  authorization  of 
this  subchapter  may  be  revealed  to  any  Federal 
agency  consulted  and  may  be  revealed  at  a 
public  hearing  or  in  findings  of  fact  issued  by 
the  Administrator. 

(c)  Disputes 

If  the  Administrator  proposes  to  release  for 
inspection  information  which  the  i^plicant  or 
registrant  believes  to  be  protected  fr<Mn  disclo- 
sure under  subsection  (b)  of  this  section,  the 
Administrator  shall  notify  the  applicant  or  reg- 
istrant, in  writing,  by  certified  mail.  The  Ad- 
ministrator shall  not  thereafter  make  available 
for  inspection  such  data  until  thirty  days  after 
receipt  of  the  notice  by  the  applicant  or  regis- 
trant. During  this  period,  the  applicant  or  reg- 
istrant may  institute  an  action  in  an  i^H^ropri- 
ate  district  court  for  a  declaratory  Judgment  as 
to  whether  such  information  is  subject  to  pro- 
tection under  subsection  (b)  of  this  section. 

ISee  main  edition  for  text  of(d)  to  (g)! 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  S  1006(b)(1).  (2),  (3KJ),  105  Stat.  1895, 
1896.) 

Amenbmekts 

19»l~-Sub«cc.  (a).  Pub.  L.  102-237,  §  100«<b)<3KJ), 
substituted  "the  applicant's"  for  "his". 

Subsec.  (b).  Pub.  L.  102-237.  S  1006(bK2).  substituted 
"the  Administrator's"  for  "his". 

Subsec.  (c).  Pub.  L.  102-287,  1 1006(b)(1).  substituted 
"the  AckiUnistrator"  fw  "he"  befcM^  "shaU  notify". 
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§  136i.  Use  of  restricted  use  pesticides;  applicators 
(a)  Certification  procedure 

(1)  Federal  certification 

In  any  State  for  which  a  State  plan  for  ap- 
plicator certification  has  not  been  approved 
by  the  Administrator,  the  Administrator,  in 
consultation  with  the  Governor  of  such  State, 
shall  conduct  a  program  for  the  certification 
of  applicators  of  pesticides.  Such  program 
shall  conform  to  the  requirements  imposed 
upon  the  States  under  the  provisions  of  sub- 
section (a)(2)  of  this  section  and  shall  not  re- 
quire private  applicators  to  take  any  exami- 
nation to  establish  competency  in  the  use  of 
pesticides.  Prior  to  the  implementation  of  the 
program,  the  Administrator  shall  publish  in 
the  Federal  Register  for  review  and  comment 
a  summary  of  the  Federal  plan  for  applicator 
certification  and  shall  make  generally  avail- 
able within  the  State  copies  of  the  plan.  The 
Administrator  shall  hold  public  hearings  at 
one  or  more  locations  within  the  State  if  so 
requested  by  the  Governor  of  such  State 
during  the  thirty  days  following  publication 
of  the  Federal  Register  notice  inviting  com- 
ment on  the  Federal  plan.  The  hearings  shall 
be  held  within  thirty  days  following  receipt  of 
the  request  from  the  Governor.  In  any  State 
in  which  the  Administrator  conducts  a  certifi- 
cation program,  the  Administrator  may  re- 
quire any  person  engaging  in  the  commercial 
application,  sale,  offering  for  sale,  holding  for 
sale,  or  distribution  of  any  pesticide  one  or 
more  uses  of  which  have  been  classified  for 
restricted  use  to  maintain  such  records  and 
submit  such  reports  concerning  the  commer- 
cial application,  sale,  or  distribution  of  such 
pesticide  as  the  Administrator  may  by  regula- 
tion prescribe.  Subject  to  paragraph  (2),  the 
Administrator  shall  prescribe  standards  for 
the  certification  of  applicators  of  pesticides. 
Such  standards  shall  provide  that  to  be  certi- 
fied, an  individual  must  be  determined  to  be 
competent  with  respect  to  the  use  and  han- 
dling of  the  pesticides,  or  to  the  use  and  han- 
dling of  the  pesticide  or  class  of  pesticides 
covered  by  such  individual's  certification.  The 
certification  standard  for  a  private  applicator 
shall,  under  a  State  plan  submitted  for  ap- 
proval, be  deemed  fulfilled  by  the  applicator 
completing  a  certification  form.  The  Adminis- 
trator shall  further  assure  that  such  form 
contains  adequate  information  and  affirma- 
tions to  carry  out  the  intent  of  this  subchap- 
ter, and  may  include  in  the  form  an  affirma- 
tion that  the  private  applicator  has  complet- 
ed a  training  program  approved  by  the  Ad- 
ministrator so  long  as  the  program  does  not 
require  the  private  applicator  to  take,  pursu- 
ant to  a  requirement  prescribed  by  the  Ad- 
ministrator, any  examination  to  establish 
competency  in  the  use  of  the  pesticide.  The 
Administrator  may  require  any  pesticide 
dealer  participating  in  a  certification  program 
to  be  licensed  imder  a  State  licensing  pro- 
gram approved  by  the  Administrator. 

(2)  State  certification 

If  any  State,  at  any  time,  desires  to  certify 
applicators   of  pesticides,   the   Governor  of 


such  State  shall  submit  a  State  plan  for  such 
purpose.  The  Administrator  shall  approve  the 
plan  submitted  by  any  State,  or  any  modifica- 
tion thereof,  if  such  plan  in  the  Administra- 
tor's judgment— 

ISee  main  edition  for  text  of  (A)  to  (E)! 

Any  State  certification  program  under  this 
section  shall  be  maintained  in  accordance 
with  the  State  plan  approved  under  this  sec- 
tion. 

(b)  State  plans 

If  the  Administrator  rejects  a  plan  submitted 
under  subsection  (a)(2)  of  this  section,  the  Ad- 
ministrator shall  afford  the  State  submitting 
the  plan  due  notice  and  opportunity  for  hear- 
ing before  so  doing.  If  the  Administrator  ap- 
proves a  plan  submitted  imder  subsection  (a)(2) 
of  this  section,  then  such  State  shall  certify  ap- 
plicators of  pesticides  with  respect  to  such 
State.  Whenever  the  Administrator  determines 
that  a  State  is  not  administering  the  certifica- 
tion program  in  accordance  with  the  plan  ap- 
proved under  this  section,  the  Administrator 
shall  so  notify  the  State  and  provide  for  a  hear- 
ing at  the  request  of  the  State,  and,  if  appropri- 
ate corrective  action  is  not  taken  within  a  rea- 
sonable time,  not  to  exceed  ninety  days,  the  Ad- 
ministrator shall  withdraw  approval  of  such 
plan. 

(c)  Instruction  in  integrated  pest  management  tech- 
niques 

Standards  prescribed  by  the  Administrator 
for  the  certification  of  applicators  of  pesticides 
under  subsection  (a)  of  this  section,  and  State 
plans  submitted  to  the  Administrator  under 
subsection  (a)  of  this  section,  shall  include  pro- 
visions for  making  instructional  materials  con- 
cerning integrated  pest  management  tech- 
niques available  to  individuals  at  their  request 
in  accordance  with  the  provisions  of  section 
136u(c)  of  this  title,  but  such  plans  may  not  re- 
quire that  any  individual  receive  instruction 
concerning  such  techniques  or  to  be  shown  to 
be  competent  with  respect  to  the  use  of  such 
techniques.  The  Administrator  and  States  im- 
plementing such  plans  shaU  provide  that  all  in- 
terested individuals  are  notified  on  the  avail- 
ability of  such  instructional  materials. 

ISee  main  edition  for  text  of  id)  and  (e)] 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  §  1006(a)(6),  (b)(1),  (2),  (3)(K),  105  Stat. 
1895,  1896.) 

Amendments 

1991— Pub.  L.  102-237,  §  1006(a)(6)(A).  substituted 
"applicators"  for  "appplicators"  in  section  catchline. 

Subsec.  (a)(1).  Pub.  L.  102-237.  §  1006(b)(3)(K).  sub- 
stituted "the  applicator"  for  "his"  in  ninth  sentence 
and  "the  Administrator"  for  "him"  before  period  at 
end. 

Subsec.  (a)(2).  Pub.  L.  102-237,  §  1006(b)(2),  substi- 
tuted "the  Administrator's"  for  "his"  in  introductory 
provisions. 

Subsec.  (b).  Pub.  L.  102-237,  §  1006(a)(6)(B).  (b)(1), 
substituted  "subsection  (a)(2)  of  this  section"  for  "this 
paragraph"  in  two  places  and  "the  Administrator"  for 
"he"  before  "shall  afford"  and  before  "shall  so 
notify". 
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Subsec.  (c).  Pub.  L.  102-237.  §  1006(a)(6)(C).  substi- 
tuted ''subsection  (a)'*  for  "subsections  (a)  and  (b)'* 
after  "Administrator  under". 

1988— Pub.  L.  100-532.  5  801(q)(1)(A).  (C).  substitut- 
ed section  catchline  for  one  which  read:  "Standards 
applicable  to  pesticide  applicators",  redesignated  sub- 
sees,  (a)  and  (b)  as  (d)  and  (e).  respectively,  and  trans- 
ferred subsecs.  (a)  to  (c)  of  section  136b  of  this  title  to 
subsecs.  (a)  to  (c).  respectively,  of  this  section. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  136.  136c.  136j, 
136q,  136W-1  of  this  title. 

§  136i-l.  Pesticide  recordkeeping 

(a)  Requirements 

(1)  The  Secretary  of  Agriculture,  in  consulta- 
tion with  the  Administrator  of  the  Environ- 
mental Protection  Agency,  shall  require  certi- 
fied applicators  of  restricted  use  pesticides  (of 
the  t3^e  described  under  section  136a(d)(l)(C) 
of  this  title)  to  maintain  records  comparable  to 
records  maintained  by  commercial  applicators 
of  pesticides  in  each  State.  If  there  is  no  State 
requirement  for  the  maintenance  of  records, 
such  applicator  shall  maintain  records  that  con- 
tain the  product  name,  amount,  approximate 
date  of  application,  and  location  of  application 
of  each  such  pesticide  used  for  a  2-year  period 
after  such  use. 

(2)  Within  30  days  of  a  pesticide  application, 
a  commercial  certified  applicator  shall  provide 
a  copy  of  records  maintained  under  paragraph 
(1)  to  the  person  for  whom  such  application 
was  provided. 

(b)  Access 

Records  maintained  under  subsection  (a)  of 
this  section  shall  be  made  available  to  any  Fed- 
eral or  State  agency  that  deals  with  pesticide 
use  or  any  health  or  environmental  issue  relat- 
ed to  the  use  of  pesticides,  on  the  request  of 
such  agency.  Each  such  Federal  agency  shall 
conduct  surveys  and  record  the  data  from  indi- 
vidual applicators  to  facilitate  statistical  analy- 
sis for  environmental  and  agronomic  purposes, 
but  in  no  case  may  a  government  agency  re- 
lease data,  including  the  location  from  which 
the  data  was  derived,  that  would  directly  or  in- 
directly reveal  the  identity  of  individual  pro- 
ducers. In  the  case  of  Federal  agencies,  such 
access  to  records  maintained  under  subsection 
(a)  of  this  section  shall  be  through  the  Secre- 
tary of  Agriculture,  or  the  Secretary's  designee. 
State  agency  requests  for  access  to  records 
maintained  under  subsection  (a)  of  this  section 
shall  be  through  the  lead  State  agency  so  desig- 
nated by  the  State. 

(c)  Health  care  personnel 

When  a  health  professional  determines  that 
pesticide  information  maintained  under  this 
section  is  necessary  to  provide  medical  treat- 
ment or  first  aid  to  an  individual  who  may  have 
been  exposed  to  pesticides  for  which  the  infor- 
mation is  maintained,  upon  request  persons  re- 
quired to  maintain  records  under  subsection  (a) 
of  this  section  shall  promptly  provide  record 
and  available  label  information  to  that  health 
professional.  In  the  case  of  an  emergency,  such 
record  information  shall  be  provided  immedi- 
ately. 


(d)  Penalty 

The  Secretary  of  Agriculture  shall  be  respon- 
sible for  the  enforcement  of  subsections  (a),  (b), 
and  (c)  of  this  section.  A  violation  of  such  sub- 
section shall— 

(1)  in  the  case  of  the  first  offense,  be  sub- 
ject to  a  fine  of  not  more  than  $500;  and 

(2)  in  the  case  of  subsequent  offenses,  be 
subject  to  a  fine  of  not  less  than  $1,000  for 
each  violation,  except  that  the  penalty  shall 
be  less  than  $1,000  if  the  Secretary  deter- 
mines that  the  person  made  a  good  faith 
effort  to  comply  with  such  subsection. 

(e)  Federal  or  State  provisions 

The  requirements  of  this  section  shall  not 
affect  provisions  of  other  Federal  or  State  laws. 

(f)  Surveys  and  reports 

The  Secretary  of  Agriculture  and  the  Admin- 
istrator of  the  Environmental  Protection 
Agency,  shall  survey  the  recorcis  maintained 
under  subsection  (a)  of  this  section  to  develop 
and  maintain  a  data  base  that  is  sufficient  to 
enable  the  Secretary  and  the  Administrator  to 
publish  annual  comprehensive  reports  concern- 
ing agricultural  and  nonagricultural  pesticide 
use.  The  Secretary  and  Administrator  shall 
enter  into  a  memorandum  of  understanding  to 
define  their  respective  responsibilities  under 
this  subsection  in  order  to  avoid  duplication  of 
effort.  Such  reports  shall  be  transmitted  to 
Congress  not  later  than  April  1  of  each  year. 

(g)  Regulations 

The  Secretary  of  Agriculture  and  the  Admin- 
istrator of  the  Environmental  Protection 
Agency  shall  promulgate  regulations  on  their 
respective  areas  of  responsibility  implementing 
this  section  within  180  days  after  November  28, 
1990. 

(Pub.  L.  101-624,  title  XIV.  §1491,  Nov.  28. 
1990,  104  Stat.  3627;  Pub.  L.  102-237,  title  X. 
§  1006(d).  Dec.  13.  1991.  105  Stat.  1896.) 

Codification 

Section  was  enacted  as  part  of  the  Conservation  Pro- 
gram Improvements  Act,  and  also  as  part  of  the  Pood. 
Agriculture,  Conservation,  and  Trade  Act  of  1990.  and 
not  as  part  of  the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  which  comprises  this  subchapter. 

AMENBlfENTS 

1991— Subsec.  (a)(1).  Pub.  L.  102-237,  §  1006(d)(1),  in- 
serted closing  parenthesis  after  "section  136a(d)(l)(C) 
of  this  title". 

Subsec.  (d)(1).  Pub.  L.  102-237,  §  1006(d)(2).  inserted 
"of"  after  "fine". 

§  136j.  Unlawful  acts 
(a)  In  general 

[iScc  main  edition  for  text  of  (1)1 
(2)  It  shall  be  unlawful  for  any  person— 

iSee  main  edition  for  text  ofiA)  and  (B)] 

(C)  to  give  a  guaranty  or  undertaking  pro- 
vided for  in  subsection  (b)  of  this  section 
which  is  false  in  any  particular,  except  that  a 
person  who  receives  and  relies  upon  a  guaran- 
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ty  authorized  under  subsection  (b)  of  this  sec- 
tion may  give  a  guaranty  to  the  same  effect, 
which  guaranty  shall  contain,  in  addition  to 
the  person's  own  name  and  address,  the  name 
and  address  of  the  person  residing  in  the 
United  States  from  whom  the  person  received 
the  guaranty  or  undertaking; 

(D)  to  use  for  the  person's  own  advantage 
or  to  reveal,  other  than  to  the  Administrator, 
or  officials  or  employees  of  the  Environmen- 
tal Protection  Agency  or  other  Federal  execu- 
tive agencies,  or  to  the  courts,  or  to  physi- 
cians, pharmacists,  and  other  qualified  per- 
sons, needing  such  information  for  the  per- 
formance of  their  duties,  in  accordance  with 
such  directions  as  the  Administrator  may  pre- 
scribe, any  information  acquired  by  authority 
of  this  subchapter  which  is  confidential 
under  this  subchapter; 

C5^ee  main  edition  for  text  ofiE)! 

(P)  to  distribute  or  sell,  or  to  make  available 
for  use,  or  to  use,  any  registered  pesticide 
classified  for  restricted  use  for  some  or  all 
purposes  other  than  in  accordance  with  sec- 
tion 136a(d)  of  this  title  and  any  regulations 
thereunder,  except  that  it  shall  not  be  unlaw- 
ful to  sell,  under  regulations  issued  by  the  Ad- 
ministrator, a  restricted  use  pesticide  to  a 
person  who  is  not  a  certified  applicator  for 
application  by  a  certified  applicator; 

iSee  main  edition  for  text  ofiG)  to  (N)l 

(0)  to  add  any  substance  to,  or  take  any 
substance  from,  any  pesticide  in  a  manner 
that  may  defeat  the  purpose  of  this  subchap- 
ter; 

(P)  to  use  any  pesticide  in  tests  on  human 
beings  unless  such  human  beings  (i)  are  fully 
informed  of  the  nature  and  purposes  of  the 
test  and  of  any  physical  and  mental  health 
consequences  which  are  reasonably  foreseea- 
ble therefrom,  and  (ii)  freely  volunteer  to 
participate  in  the  test; 

ISee  main  edition  for  text  ofiQ)  to  dS)] 
(b)  Exemptions 

The  penalties  provided  for  a  violation  of  para- 
graph (1)  of  subsection  (a)  of  this  section  shall 
not  apply  to— 

(1)  any  person  who  establishes  a  guaranty 
signed  by,  and  containing  the  name  and  ad- 
dress of,  the  registrant  or  person  residing  in 
the  United  States  from  whom  the  person  pur- 
chased or  received  in  good  faith  the  pesticide 
in  the  same  unbroken  package,  to  the  effect 
that  the  pesticide  was  lawfully  registered  at 
the  time  of  sale  and  delivery  to  the  person, 
and  that  it  complies  with  the  other  require- 
ments of  this  subchapter,  and  in  such  case 
the  guarantor  shall  be  subject  to  the  penal- 
ties which  would  otherwise  attach  to  the 
person  holding  the  guaranty  under  the  provi- 
sions of  this  subchapter; 

iSee  main  edition  for  text  of{2)'\ 

(3)  any  public  official  while  engaged  in  the 
performance  of  the  official  duties  of  the 
public  official; 


iSee  main  edition  for  text  of  (4)  and  (5)1 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  §  1006(a)(7),  (b)(3)(L)-(0),  105  Stat. 
1895, 1896.) 

Amendments 

1991— Subsec.  (a)(2)(C).  Pub.  L.  102-237, 
§  1006(b)(3)(L),  substituted  "the  person's"  for  "his" 
and  "the  person"  for  "he"  before  "received". 

Subsec.  (a)(2)(D).  Pub.  L.  102-237,  §  1006(b)(3)(M), 
substituted  "the  person's"  for  "his". 

Subsec.  (a)(2)(P).  Pub.  L.  102-237,  §  1006(a)(7)(A), 
substituted  "thereunder,  except  that  it"  for  "there- 
under. It". 

Subsec.  (a)(2)(0).  Pub.  L.  102-237,  §  1006(a)(7)(B), 
struck  out  "or"  after  semicolon  at  end. 

Subsec.  (a)(2)(P).  Pub.  L.  102-237.  §  1006(a)(7)(C). 
substituted  a  semicolon  for  period  at  end. 

Subsec.  (b)(1).  Pub.  L.  102-237,  §  1006(b)(3)(N).  sub- 
stituted "the  person"  for  "he"  after  "from  whom"  and 
for  "him"  after  "delivery  to". 

Subsec.  (b)(3).  Pub.  L.  102-237,  §  1006(b)(3)(O),  sub- 
stituted "the  official  duties  of  the  public  official"  for 
"his  official  duties". 

§  136^.  Penalties 

(a)  Civil  penalties 

iSee  main  edition  for  text  of  (1)1 
(2)  Private  applicator 

Any  private  applicator  or  other  person  not 
included  in  paragraph  (1)  who  violates  any 
provision  of  this  subchapter  subsequent  to  re- 
ceiving a  written  warning  from  the  Adminis- 
trator or  following  a  citation  for  a  prior  viola- 
tion, may  be  assessed  a  civil  penalty  by  the 
Administrator  of  not  more  than  $1,000  for 
each  offense,  except  that  any  applicator  not 
included  under  paragraph  (1)  of  this  subsec- 
tion who  holds  or  applies  registered  pesti- 
cides, or  uses  dilutions  of  registered  pesti- 
cides, only  to  provide  a  service  of  controlling 
pests  without  delivering  any  unapplied  pesti- 
cide to  any  person  so  served,  and  who  violates 
any  provision  of  this  subchapter  may  be  as- 
sessed a  civil  penalty  by  the  Administrator  of 
not  more  than  $500  for  the  first  offense  nor 
more  than  $1,000  for  each  subsequent  of- 
fense. 

iSee  main  edition  for  text  of  (3)  to  (5);  (6)1 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  §  1006(a)(8),  105  Stat.  1895.) 

Amendments 

1991— Subsec.  (a)(2).  Pub.  L.  102-237  substituted 
",  except  that"  for  ":  Provided,  That"  and  "uses"  for 
"use". 

§  136n.  Administrative  procedure;  judicial  review 

iSee  main  edition  for  text  of(a)1 

(b)  Review  by  court  of  appeals 

In  the  case  of  actual  controversy  as  to  the  va- 
lidity of  any  order  issued  by  the  Administrator 
following  a  public  hearing,  any  person  who  will 
be  adversely  affected  by  such  order  and  who 
had  been  a  party  to  the  proceedings  may  obtain 
judicial  review  by  filing  in  the  United  States 
court  of  appeals  for  the  circuit  wherein  such 
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person  resides  or  has  a  place  of  business,  within 
60  days  after  the  entry  of  such  order,  a  petition 
praying  that  the  order  be  set  aside  in  whole  or 
in  part.  A  copy  of  the  petition  shall  be  forth- 
with transmitted  by  the  clerk  of  the  court  to 
the  Administrator  or  any  officer  designated  by 
the  Administrator  for  that  purpose,  and  there- 
upon the  Administrator  shall  file  in  the  court 
the  record  of  the  proceedings  on  which  the  Ad- 
ministrator based  the  Administrator's  order,  as 
provided  in  section  2112  of  title  28.  Upon  the 
filing  of  such  petition  the  court  shall  have  ex- 
clusive jurisdiction  to  affirm  or  set  aside  the 
order  complained  of  in  whole  or  in  part.  The 
court  shall  consider  all  evidence  of  record.  The 
order  of  the  Administrator  shall  be  sustained  if 
it  is  supported  by  substantial  evidence  when 
considered  on  the  record  as  a  whole.  The  judg- 
ment of  the  court  affirming  or  setting  aside,  in 
whole  or  in  part,  any  order  imder  this  section 
shall  be  final,  subject  to  review  by  the  Supreme 
Court  of  the  United  States  upon  certiorari  or 
certification  as  provided  in  section  1254  of  title 
28.  The  commencement  of  proceedings  under 
this  section  shall  not,  imless  specifically  or- 
dered by  the  court  to  the  contrary,  operate  as  a 
stay  of  an  order. 

iSee  main  edition  for  text  o/(c)3 
(d)  Notice  of  judgments 

The  Administrator  shall,  by  publication  in 
such  manner  as  the  Administrator  may  pre- 
scribe, give  notice  of  all  judgments  entered  in 
actions  instituted  under  the  authority  of  this 
subchapter. 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  §  1006(b)(1),  (2),  (3)(P),  105  Stat.  1895, 
1896.) 

Amendments 

1991-Subsec.  (b).  Pub.  L.  102-237,  §  1006(b)(1),  (2), 
(3)(P),  substituted  "the  Administrator"  for  "he" 
before  "based",  "the  Administrator's"  for  "his",  and 
"the  Administrator"  for  "him"  after  "designated  by". 

Subsec,  (d).  Pub.  L.  102-237,  §  1006(b)(1).  substituted 
"the  Administrator"  for  "he"  before  "may". 

§  136o.  Imports  and  exports 

(a)  Pesticides  and  devices  intended  for  export 

Notwithstanding  any  other  provision  of  this 
subchapter,  no  pesticide  or  device  or  active  in- 
gredient used  in  producing  a  pesticide  intended 
solely  for  export  to  any  foreign  country  shall 
be  deemed  in  violation  of  this  subchapter— 

iSee  main  edition  for  text  of  (1)1 

(2)  in  the  case  of  any  pesticide  other  than  a 
pesticide  registered  under  section  136a  or  sold 
under  section  136d(a)(l)  of  this  title,  if,  prior 
to  export,  the  foreign  purchaser  has  signed  a 
statement  acknowledging  that  the  purchaser 
understands  that  such  pesticide  is  not  regis- 
tered for  use  in  the  United  States  and  cannot 
be  sold  in  the  United  States  under  this  sub- 
chapter. 
A  copy  of  that  statement  shall  be  transmitted 
to  an  appropriate  official  of  the  government  of 
the  importing  coimtry. 

ISee  main  edition  for  text  ofib)l 


(c)  Importation  of  pesticides  and  devices 

The  Secretary  of  the  Treasury  shall  notify 
the  Administrator  of  the  arrival  of  pesticides 
and  devices  and  shall  deliver  to  the  Administra- 
tor, upon  the  Administrator's  request,  samples 
of  pesticides  or  devices  which  are  being  import- 
ed into  the  United  States,  giving  notice  to  the 
owner  or  consignee,  who  may  appear  before  the 
Administrator  and  have  the  right  to  introduce 
testimony.  If  it  appears  from  the  examination 
of  a  sample  that  it  is  adulterated,  or  misbrand- 
ed  or  otherwise  violated  the  provisions  set  forth 
in  this  subchapter,  or  is  otherwise  injurious  to 
health  or  the  environment,  the  pesticide  or 
device  may  be  refused  admission,  and  the  Secre- 
tary of  the  Treasury  shall  refuse  delivery  to  the 
consignee  and  shall  cause  the  destruction  of 
any  pesticide  or  device  refused  delivery  which 
shall  not  be  exported  by  the  consignee  within 
90  days  from  the  date  of  notice  of  such  refusal 
under  such  regulations  as  the  Secretary  of  the 
Treasury  may  prescribe.  The  Secretary  of  the 
Treasury  may  deliver  to  the  consignee  such  pes- 
ticide or  device  pending  examination  and  deci- 
sion in  the  matter  on  execution  of  bond  for  the 
amount  of  the  full  invoice  value  of  such  pesti 
cide  or  device,  together  with  the  duty  thereon, 
and  on  refusal  to  return  such  pesticide  or 
device  for  any  cause  to  the  custody  of  the  Sec- 
retary of  the  Treasury,  when  demanded,  for 
the  purpose  of  excluding  them  from  the  coun- 
try, or  for  any  other  purpose,  said  consignee 
shall  forfeit  the  full  amount  of  said  bond.  All 
charges  for  storage,  cartage,  and  labor  on  pesti- 
cides or  devices  which  are  refused  admission  or 
delivery  shall  be  paid  by  the  owner  or  consign- 
ee, and  in  default  of  such  payment  shall  consti- 
tute a  lien  against  any  future  importation  made 
by  such  owner  or  consignee. 

iSee  main  edition  for  text  of  id)  and  (e)] 

(As  amended  Dec.  13,  1991,  Pub.  L.   102-237, 
title  X,  §  1006(a)(9),  (b)(2),  105  Stat.  1895.) 

Amendments 

1991-Subsec.  (a).  Pub.  L.  102-237,  1 1006(a)(9),  re- 
moved last  sentence  from  par.  (2)  and  placed  it  as  a 
full  measure  sentence  under  par.  (2). 

Subsec.  (c).  Pub.  L.  102-237,  §  1006(b)(2),  substituted 
"the  Administrator's"  for  "his". 

§  136p.  Exemption  of  Federal  and  State  agencies 

The  Administrator  may,  at  the  Administra- 
tor's discretion,  exempt  any  Federal  or  State 
agency  from  any  provision  of  this  subchapter  If 
the  Administrator  determines  that  emergency 
conditions  exist  which  require  such  exemption. 
The  Administrator,  in  determining  whether  or 
not  such  emergency  conditions  exist,  shall  con- 
sult with  the  Secretary  of  Agriculture  and  the 
Governor  of  any  State  concerned  if  they  re- 
quest such  determination. 

(As  amended  Dec.  13,  1991,  Pub.  L.   102-237, 
title  X,  §  1006(b)(1),  (2),  105  Stat.  1895.) 

Amendbients 

1991— Pub.  L.  102-237  substituted  "the  Administra 
tor"  for  "he"  before  "determines"  and  'the  Adminis- 
trator's" for  "his". 
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§  136r.  Research  and  monitoringr 

(a)  Research 

The  Administrator  shall  undertake  research 
including  research  by  grant  or  contract  with 
other  Federal  agencies,  universities,  or  others 
as  may  be  necessary  to  carry  out  the  purposes 
of  this  subchapter,  and  the  Administrator  shall 
conduct  research  into  integrated  pest  manage- 
ment in  coordination  with  the  Secretary  of  Ag- 
riculture. The  Administrator  shall  also  take 
care  to  ensure  that  such  research  does  not  du- 
plicate research  being  undertaken  by  any  other 
Federal  agency. 

iSee  main  edition  for  text  of(b)  and  (c)] 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  §  1006(a)(10),  (b)(1),  105  Stat.  1895.) 

Amendbients 

1991-Subsec.  (a).  Pub.  L.  102-237  substituted 
"ensure"  for  "insure"  and  "the  Administrator"  for 
"he"  before  "shaU  conduct". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5881  of  this 
title. 

§  136s.   Solicitation  of  comments;   notice  of  public 
hearings 

LSee  main  edition  for  text  o/(a)] 

(b)  Views 

In  addition  to  any  other  authority  relating  to 
public  hearings  and  solicitation  of  views,  in  con- 
nection with  the  suspension  or  cancellation  of  a 
pesticide  registration  or  any  other  actions  au- 
thorized under  this  subchapter,  the  Administra- 
tor may,  at  the  Administrator's  discretion,  solic- 
it the  views  of  all  interested  persons,  either 
orally  or  in  writing,  and  seek  such  advice  from 
scientists,  farmers,  farm  organizations,  and 
other  qualified  persons  as  the  Administrator 
deems  proper. 

iSee  main  edition  for  text  of(c)l 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  §  1006(b)(1),  (2),  105  Stat.  1895.) 

Amendments 

1991— Subsec.  (b).  Pub.  L.  102-237  substituted  "the 
Administrator"  for  "he"  before  "deems"  and  "the  Ad- 
ministrator's" for  "his". 

§  136w.  Authority  of  Administrator 

(a)  In  general 

ISee  main  edition  for  text  ofil)  and  (2)] 

(3)  Congressional  committees 

At  such  time  as  the  Administrator  is  re- 
quired under  paragraph  (2)  of  this  subsection 
to  provide  the  Secretary  of  Agriculture  with  a 
copy  of  proposed  regulations  and  a  copy  of 
the  final  form  of  regulations,  the  Administra- 
tor shall  also  fiunish  a  copy  of  such  regula- 
tions to  the  Committee  on  Agriculture  of  the 
House  of  Representatives  and  the  Committee 
on  Agriculture,  Nutrition,  and  Forestry  of  the 
Senate. 

iSee  main  edition  for  text  of  (4)1 


(b)  Exemption  of  pesticides 

The  Administrator  may  exempt  from  the  re- 
quirements of  this  subchapter  by  regulation 
any  pesticide  which  the  Administrator  deter- 
mines either  (1)  to  be  adequately  regulated  by 
another  Federal  agency,  or  (2)  to  be  of  a  char- 
acter which  is  imnecessary  to  be  subject  to  this 
subchapter  in  order  to  carry  out  the  purposes 
of  this  subchapter. 

(c)  Other  authority 

The  Administrator,  after  notice  and  opportu- 
nity for  hearing,  is  authorized— 

ISee  main  edition  for  text  ofil)  to  (5)1 

(4)  to  specify  those  classes  of  devices  which 
shall  be  subject  to  any  provision  of  section 
136(q)(l)  or  section  136e  of  this  title  upon  the 
Administrator's  determination  that  applica- 
tion of  such  provision  is  necessary  to  effectu- 
ate the  purposes  of  this  subchapter; 

(5)  to  prescribe  regulations  requiring  any 
pesticide  to  be  colored  or  discolored  if  the  Ad- 
ministrator determines  that  such  requirement 
is  feasible  and  is  necessary  for  the  protection 
of  health  and  the  environment;  and 

[See  main  edition  for  text  o/(6)] 

(d)  Scientific  advisory  panel 

The  Administrator  shall  submit  to  an  adviso- 
ry panel  for  comment  as  to  the  impact  on 
health  and  the  environment  of  the  action  pro- 
posed in  notices  of  intent  issued  imder  section 
136d(b)  of  this  title  and  of  the  proposed  and 
final  form  of  regulations  issued  under  subsec- 
tion (a)  of  this  section  within  the  same  time  pe- 
riods as  provided  for  the  comments  of  the  Sec- 
retary of  Agriculture  imder  such  section 
136d(b)  and  subsection  (a)  of  this  section.  The 
time  requirements  for  notices  of  intent  and  pro- 
posed and  final  forms  of  regulation  may  not  be 
modified  or  waived  imless  in  addition  to  meet- 
ing the  requirements  of  section  136d(b)  of  this 
title  or  subsection  (a)  of  this  section,  as  applica- 
ble, the  advisory  panel  has  failed  to  comment 
on  the  proposed  action  within  the  prescribed 
time  period  or  has  agreed  to  the  modification 
or  waiver.  The  Administrator  shall  also  solicit 
from  the  advisory  panel  comments,  evaluations, 
and  recommendations  for  operating  guidelines 
to  improve  the  effectiveness  and  quality  of  sci- 
entific analyses  made  by  personnel  of  the  Envi- 
ronmental Protection  Agency  that  lead  to  deci- 
sions by  the  Administrator  in  carrying  out  the 
provisions  of  this  subchapter.  The  comments, 
evaluations,  and  recommendations  of  the  advi- 
sory panel  submitted  under  this  subsection  and 
the  response  of  the  Administrator  shall  be  pub- 
lished in  the  Federal  Register  in  the  same 
manner  as  provided  for  publication  of  the  com- 
ments of  the  Secretary  of  Agriculture  under 
such  sections.  The  chairman  of  the  advisory 
panel,  after  consultation  with  the  Administra- 
tor, may  create  temporary  subpanels  on  specific 
projects  to  assist  the  full  advisory  panel  in  ex- 
pediting and  preparing  its  evaluations,  com- 
ments, and  recommendations.  The  subpanels 
may  be  composed  of  scientists  other  than  mem- 
bers of  the  advisory  panel,  as  deemed  necessary 
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for  the  purpose  of  evaluating  scientific  studies 
relied  upon  by  the  Administrator  with  respect 
to  proposed  action.  Such  additional  scientists 
shall  be  selected  by  the  advisory  panel.  The 
panel  referred  to  in  this  subsection  shall  consist 
of  7  members  appointed  by  the  Administrator 
from  a  list  of  12  nominees,  6  nominated  by  the 
National  Institutes  of  Health  and  6  by  the  Na- 
tional Science  Foundation,  utilizing  a  system  of 
staggered  terms  of  appointment.  Members  of 
the  panel  shall  be  selected  on  the  basis  of  their 
professional  qualifications  to  assess  the  effects 
of  the  impact  of  pesticides  on  health  and  the 
environment.  To  the  extent  feasible  to  insure 
multidisciplinary    representation,    the    panel 
membership  shall  include  representation  from 
the  disciplines  of  toxicology,  pathology,  envi- 
ronmental biology,  and  related  sciences.  If  a  va- 
cancy occurs  on  the  panel  due  to  expiration  of 
a  term,  resignation,  or  any  other  reason,  each 
replacement  shall  be  selected  by  the  Adminis- 
trator from  a  group  of  4  nominees,  2  submitted 
by  each  of  the  nominating  entites  named  in 
this  subsection.  The  Administrator  may  extend 
the  term  of  a  panel  member  until  the  new 
member  is  appointed  to  fill  the  vacancy.  If  a  va- 
cancy occurs  due  to  resignation,  or  reason  other 
than  expiration  of  a  term,  the  Administrator 
shall  appoint  a  member  to  serve  during  the  un- 
expired term  utilizing  the  nomination  process 
set  forth  in  this  subsection.  Should  the  list  of 
nominees  provided  under  this  subsection  be  un- 
satisfactory, the  Administrator  may  request  an 
additional  set  of  nominees  from  the  nominating 
entities.  The  Administrator  may  require  such 
information  from  the  nominees  to  the  advisory 
panel  as  the  Administrator  deems  necessary, 
and  the  Administrator  shall  publish  in  the  Fed- 
eral Register  the  name,  address,  and  profession- 
al affiliations  of  each  nominee.  Each  member 
of  the  panel  shall  receive  per  diem  compensa- 
tion at  a  rate  not  in  excess  of  that  fixed  for 
GS-18  of  the  General  Schedule  as  may  be  de- 
termined by  the  Administrator,  except  that  any 
such  member  who  holds  another  office  or  posi- 
tion under  the  Federal  Government  the  com- 
pensation for  which  exceeds  such  rate  may 
elect  to  receive  compensation  at  the  rate  pro- 
vided for  such  other  office  or  position  in  lieu  of 
the  compensation  provided  by  this  subsection. 
In  order  to  assure  the  objectivity  of  the  adviso- 
ry panel,  the  Administrator  shall  promulgate 
regulations  regarding  conflicts  of  interest  with 
respect  to  the  members  of  the  panel.  The  advi- 
sory panel  established  under  this  section  shall 
be  permanent.  In  performing  the  functions  as- 
signed by  this  subchapter,  the  panel  shall  con- 
sult and  coordinate  its  activities  with  the  Sci- 
ence Advisory  Board  established  under  the  En- 
vironmental Research,  Development,  and  Dem- 
onstration Authorization  Act  of  1978  [42  U.S.C. 
4365].  Whenever  the  Administrator  exercises 
authority  imder  section  136d(c)  of  this  title  to 
immediately  suspend  the  registration  of  any 
pesticide  to  prevent  an  imminent  hazard,  the 
Administrator  shall  prompty  submit  to  the  ad- 
visory panel  for  comment,  as  to  the  impact  on 
health  and  the  environment,  the  action  taken 
to  suspend  the  re^tration  of  such  pesticide. 

iSee  main  edition  for  text  o/(e)] 


(As  amended  Dec.  13,  1991.  Pub.  L.  102-237, 
title  X,  §  1006(b)(1),  (2),  105  Stat.  1895.) 

ABiENDMENTS 

1991— Subsec.  (a)(3).  Pub.  L.  102-237.  §  1006(b)(1). 
substituted  "the  Administrator"  for  "he"  before 
"shall". 

Subsec.  (b).  Pub.  L.  102-237.  §  1006(b)(1),  substituted 
"the  Administrator"  for  "he"  before  "determines". 

Subsec.  (c)(4).  Pub.  L.  102-237.  §  1006(b)(2).  substi- 
tuted "the  Administrator's"  for  "his". 

Subsec.  (c)(5).  Pub.  L.  102-237.  §  1006(b)(1).  substi- 
tuted "the  Administrator"  for  "he"  before  "deter- 
mines". 

Subsec.  (d).  Pub.  L.  102-237.  §  1006(b)(1).  substituted 
"the  Administrator"  for  "he"  before  "deems  neces- 
sary" and  before  "shall  publish". 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16.  17, 
or  18.  or  to  maximum  rates  of  pay  imder  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5.  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L.  101-509.  set  out  in  a  note  under 
section  5376  of  Title  5. 

User  Fees 

Pub.  L.  101-508.  title  I.  §  1204(e).  Nov.  5.  1990.  104 
Stat.  1388-11.  provided  that:  "Notwithstanding  any 
provision  of  the  Omnibus  Budget  Reconciliation  Act 
of  1990  [Pub.  L.  101-508.  see  Tables  for  classification], 
nothing  in  this  title  or  the  other  provisions  of  this  Act 
shall  be  construed  to  require  or  authorize  the  Admin- 
istrator of  the  Environmental  Protection  Agency  to 
assess  or  collect  any  fees  or  charges  for  services  and 
activities  authorized  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (7  U.S.C.  136  et  seq.)." 

§  136W-1.  State  primary  enforcement  responsibility 

[See  main  edition  for  text  ofia)  and  (6)] 

(c)  Administrator 

The  Administrator  shall  have  primary  en- 
forcement responsibility  for  those  States  that 
do  not  have  primary  enforcement  responsibility 
under  this  subchapter.  Notwithstanding  the 
provisions  of  section  136(e)(1)  of  this  title, 
during  any  period  when  the  Administrator  has 
such  enforcement  responsibility,  section  136f(b) 
of  this  title  shall  apply  to  the  hooks  and 
records  of  commercial  applicators  and  to  any 
applicator  who  holds  or  applies  pesticides,  or 
uses  dilutions  of  pesticides,  only  to  provide  a 
service  of  controlling  pests  without  delivering 
any  unapplied  pesticide  to  any  person  so  served, 
and  section  136g(a)  of  this  title  shall  apply  to 
the  establishment  or  other  place  where  pesti- 
cides or  devices  are  held  for  application  by  such 
persons  with  respect  to  pesticides  or  devices 
held  for  such  application. 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  1 1006(a)(ll),  105  Stat.  1895.) 

Amendbsents 

1991— Subsec.  (c).  Pub.  L.  102-237  substituted  "uses" 
for  "use". 
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§136w-3.  Identification  of  pests;  cooperation  with 
Department  of  Agriculture's  program 

(a)  In  general 

The  Administrator,  in  coordination  with  the 
Secretary  of  Agriculture,  shall  identify  those 
pests  that  must  be  brought  under  control.  The 
Administrator  shall  also  coordinate  and  cooper- 
ate with  the  Secretary  of  Agriculture's  research 
and  implementation  programs  to  develop  and 
improve  the  safe  use  and  effectiveness  of  chem- 
ical, biological,  and  alternative  methods  to 
combat  and  control  pests  that  reduce  the  qual- 
ity and  economical  production  and  distribution 
of  agricultural  products  to  domestic  and  foreign 
consumers. 

(b)  Pest  control  availability 

(1)  In  general 

The  Administrator,  in  cooperation  with  the 
Secretary  of  Agriculture,  shall  identify— 

(A)  available  methods  of  pest  control  by 
crop  or  animal; 

(B)  minor  pest  control  problems,  both  in 
minor  crops  and  minor  or  localized  prob- 
lems in  major  crops;  and 

(C)  factors  limiting  the  availability  of  spe- 
cific pest  control  methods,  such  as  resist- 
ance to  control  methods  and  regulatory  ac- 
tions limiting  the  availability  of  control 
methods. 

(2)  Report 

The  Secretary  of  Agriculture  shall,  not 
later  than  180  days  after  November  28,  1990, 
and  annually  thereafter,  prepare  a  report  and 
send  the  report  to  the  Administrator.  The 
report  shall— 

(A)  contain  the  information  described  in 
paragraph  (1)  and  the  information  required 
by  section  5882  of  this  title; 

(B)  identify  the  crucial  pest  control  needs 
where  a  shortage  of  control  methods  is  indi- 
cated by  the  information  described  in  para- 
graph (1);  and 

(C)  describe  in  detail  research  and  exten- 
sion efforts  designed  to  address  the  needs 
identified  in  subparagraph  (B). 

(c)  Integrated  pest  management 

The  Administrator,  in  cooperation  with  the 
Secretary  of  Agriculture,  shall  develop  ap- 
proaches to  the  control  of  pests  based  on  inte- 
grated pest  management  that  respond  to  the 
needs  of  producers,  with  a  special  emphasis  on 
minor  pests. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XIV,  §  1495,  104  Stat.  3629.) 

Amendbients 

1990— Pub.  L.  101-624  designated  existing  provisions 
as  subsec.  (a)  and  added  subsecs.  (b)  and  (c). 

CHAPTER  6A— NATIONAL  LABORATORY 
ACCREDITATION 


Sec. 
138. 
138a. 


Definitions. 

National  Laboratory  Accreditation  Program. 

(a)  Establishment  of  Program. 

(b)  Standards. 

<c)  Accrediting  bodies. 


Sec. 

(d)  Requirements. 

(e)  Exceptions. 
138b.        Accreditation. 

(a)  In  general. 

(b)  Reauirements  for  accreditation. 

(c)  Failure  to  meet  accreditation  stand- 

ards. 

(d)  Limited  accreditation. 
138c.        Samples. 

(a)  Performance  evaluation  samples. 

(b)  Results  of  testing. 

(c)  Review  of  accreditation. 
138d.        Application. 

(a)  Contents  of  application. 

(b)  Restrictions  on  submission  of  appli- 

cation. 
138e.        Reporting. 

(a)  In  general. 

(b)  Timing  of  report. 

(c)  Guidelines. 
138f.         Fees. 

(a)  In  general. 

(b)  Amount  of  fee. 

(c)  Reimbursement  of  expenses. 

(d)  Adjustment  of  fees. 

(e)  Appropriations  prerequisite. 

(f )  Authorization  of  appropriations. 
138g.        Public  disclosure. 

138h.        Regulations. 

1381.         Effect  of  other  laws. 

§  138.  Definitions 
As  used  in  this  chapter: 

(1)  Agricultural  product 

The  term  "agricultural  product"  means  any 
fresh  fruit  or  vegetable  or  any  commodity  or 
product  derived  from  livestock  or  fowl,  that  is 
marketed  in  the  United  States  for  human 
consimiption. 

(2)  Certificate 

The  term  "certificate"  means  a  certificate 
of  accreditation  issued  under  this  chapter. 

(3)  Laboratory 

The  term  "laboratory"  means  any  facility 
or  vehicle  that  is  owned  by  an  individual  or  a 
public  or  private  entity  and  is  equipped  and 
operated  for  the  purpose  of  carrying  out  pes- 
ticide residue  analysis  on  agricultural  prod- 
ucts for  commercial  purposes. 

(4)  Pesticide 

The  term  "pesticide"  means  any  substance 
that  alone,  in  chemical  combination,  or  in  any 
formulation  with  one  or  more  substances,  is 
defined  as  a  pesticide  in  section  136(u)  of  this 
title. 

(5)  Secretary 

The  term  "Secretary"  means  the  Secretary 
of  Agriculture. 

(Pub.  L.   101-624,  title  XIII,   §1321,  Nov.  28, 
1990,  104  Stat.  3562.) 

§  138a.  National  Laboratory  Accreditation  Program 

(a)  Establishment  of  Program 

The  Secretary  shall  administer  a  National 
Laboratory  Accreditation  Program  tmder  which 
laboratories  that  request  accreditation  and  con- 
duct residue  testing  of  agricultural  products,  or 
that  make  claims  to  the  public  or  buyers  of  ag- 
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ricultural  products  concerning  chemical  residue 
levels  on  agricultural  products,  shall  be  deter- 
mined to  meet  certain  minimiun  quality  and  re- 
liability standards. 

(b)  Standards 

The  Secretary  of  Health  and  Himian  Services, 
after  consultation  with  the  Secretary  and  the 
Administrator  of  the  Environmental  Protection 
Agency,  shall  establish,  through  regulations, 
standards  for  the  National  Laboratory  Accredi- 
tation program  ^  that  shall  include— 

(1)  standards  applicable  to  laboratories; 

(2)  qualifications  for  directors  and  other 
personnel;  and 

(3)  standards  and  procedures  for  quality  as- 
surance programs. 

(c)  Accrediting  bodies 

The  Secretary  of  Health  and  Himian  Services 
shall  approve  State  agencies  or  private,  non- 
profit entities  as  accrediting  bodies  to  act  on 
behalf  of  such  Secretary  in  implementing  the 
certification  and  quality  assurance  programs  in 
accordance  with  the  requirements  of  this  sec- 
tion. In  making  such  approvals  the  Secretary  of 
Health  and  Human  Services  shall— 

(1)  oversee  and  review  the  performance  of 
any  accrediting  body  acting  on  behalf  of  the 
Secretary  to  ensure  that  such  accrediting 
body  is  in  compliance  with  the  requirements 
of  the  certification  program  under  this  sec- 
tion; and 

(2)  have  the  right  to  obtain  from  an  accred- 
iting body  acting  on  behalf  of  the  Secretary 
and  from  any  laboratory  that  may  be  certi- 
fied by  such  a  body  all  records  and  materials 
that  may  be  necessary  for  the  oversight  and 
review  required  by  paragraph  (1). 

(d)  Requirements 

To  be  accredited  under  this  chapter,  a  labora- 
tory shall— 

(1)  prepare  and  submit  an  application  for 
accreditation  to  the  Secretary;  and 

(2)  comply  with  such  terms  and  conditions 
as  are  determined  necessary  by  the  Secretary 
and  the  Secretary  of  Health  and  Human 
Services. 

(e)  Exceptions 

This  chapter  shall  not  apply  to— 

(Da  laboratory  operated  by  a  government 
agency; 

(2)  a  laboratory  operated  by  a  corporation 
that  only  performs  analysis  of  residues  on  ag- 
ricultural products  for  such  corporation  or 
any  wholly  owned  subsidiary  of  such  corpora- 
tion and  does  not  make  claims  to  the  public 
or  buyers  based  on  such  analysis; 

(3)  a  laboratory  operated  by  a  partnership 
that  only  performs  analysis  of  residues  on  ag- 
ricultural products  for  the  partners  of  such 
partnership  and  does  not  make  claims  to  the 
public  or  buyers  based  on  such  analysis;  or 

(4)  a  laboratory  not  operated  for  commer- 
cial purposes  that  performs  pesticide  chemi- 
cal residue  analysis  on  agricultural  products 
for  research  or  quality  control  for  the  inter- 
nal use  of  a  person  who  is  initiating  the  anal- 


*  So  in  original.  Probably  should  be  capitalized. 


(Pub.  L.   101-624,  title  XIII,   §1322,  Nov.   28, 
1990,  104  Stat.  3562.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  138b,  138c  of 
this  title. 

§  138b.  Accreditation 

(a)  In  general 

The  Secretary  shall  issue  certificates  of  ac- 
creditation to  laboratories  that  meet  the  re- 
quirements of  this  chapter,  as  determined  by 
the  Secretary. 

(b)  Requirements  for  accreditation 

To  receive  accreditation  under  this  chapter,  a 
laboratory  shall  prepare  and  submit  an  applica- 
tion for  accreditation  to  the  Secretary  and  shall 
complete  such  required  tests,  and  meet  such 
standards  as  established  under  section  138a  of 
this  title. 

(c)  Failure  to  meet  accreditation  standards 

The  Secretary  shall  deny  an  application  for 
accreditation  or  shall  revoke  any  existing  ac- 
creditation with  respect  to  any  laboratory  that 
fails  to  meet  the  requirements  for  accreditation 
under  this  chapter. 

(d)  Limited  accreditation 

The  Secretary  may  issue  certificates  of  ac- 
creditation to  laboratories  that  are  limited  to 
specific  fields  of  testing. 

(Pub.  L.   101-624,  title  XIII,   §1323,  Nov.  28, 
1990, 104  Stat.  3563.) 

§  138c.  Samples 

(a)  Performance  evaluation  samples 

(1)  Provided  by  Secretary 

The  Secretary  shall  ensure  that  perform- 
ance evaluation  samples  are  provided  to  any 
laboratory  that  has  applied  for  accreditation 
under  this  chapter. 

(2)  Analysis  by  laboratory 

A  laboratory  described  in  paragraph  (1) 
shall  analyze  such  performance  evaluation 
samples  and  submit  the  resiilts  of  such  analy- 
sis to  the  Secretary,  as  provided  for  in  section 
138a  of  this  title. 

(3)  Testing  methods 

Samples  shall  be  tested  by  the  laboratory 
according  to  methods  specifically  approved 
for  such  purpose  by  alternate  methods  of 
demonstrated  adequacy  or  equivalence,  as  de- 
termined in  regulations  established  under 
this  chapter. 

(b)  Results  of  testing 

(1)  Submission  of  results 

The  laboratory  shall  submit  the  results  of 
the  tests  conducted  under  subsection  (a)  of 
this  section  to  the  Secretary  on  forms  provid- 
ed by  the  Secretary,  on  or  before  the  date  de- 
termined by  the  Secretary. 

(2)  Evaluation  of  tests 

The  Secretary  shall  evaluate  the  results  of 
such  tests  achieved  by  the  laboratory  and 
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shall  determine  whether  such  laboratory  is 
capable  of  undertaking  an  accurate  analysis 
of  chemical  residues  in  agricultural  products. 
(c)  Review  of  accreditation 

The  Secretary  shall  ensure  that  performance 
evaluation  samples  for  analysis  are  provided  to 
laboratories  accredited  under  this  chapter  not 
less  than  two  times  a  year. 

(Pub.  L.   101-624,  title  XIII,   §1324,  Nov.  28, 
1990,  104  Stat.  3564.) 

§  138d.  Application 

(a)  Contents  of  application 

An  application  for  accreditation  imder  this 
chapter  shall  be  prepared  and  submitted  to  the 
Secretary  and  shall  include— 

(1)  the  name  and  address  of  the  laboratory; 

(2)  the  name  and  address  of  the  owners  and 
managers  of  such  laboratory; 

(3)  a  statement  concerning  the  type  of  anal- 
ysis the  laboratory  intends  to  conduct; 

(4)  a  brief  history  of  the  laboratory  and  its 
previous  operations;  and 

(5)  such  other  information  as  may  be  re- 
quired by  the  Secretary. 

(b)  Restrictions  on  submission  of  application 

A  laboratory  that  has  been  denied,  or  has 
lost,  accreditation  under  this  chapter  shall  not 
reapply  for  accreditation  until  the  expiration  of 
at  least  6  months  after  such  denial  or  loss  of  ac- 
creditation. Corrective  actions  taken  by  the  lab- 
oratory to  address  deficiencies  upon  which  the 
denial  or  loss  of  accreditation  was  based  must 
accompany  the  reapplication. 

(Pub.  L.   101-624,  title  XIII,   §1325,  Nov.  28, 
1990,  104  Stat.  3564.) 

§  138e.  Reporting 

(a)  In  general 

Each  laboratory  or  individual  that  performs, 
brokers,  or  otherwise  arranges  for  the  perform- 
ance of  a  pesticide  chemical  analysis  of  food 
shall  prepare  and  submit  a  report,  simulta- 
neously to  the  Secretary,  the  Secretary  of 
Health  and  Human  Services,  and  to  the  owner 
of  such  food,  that  shall  contain  any  finding  of 
pesticide  chemical  residues  in  such  f  ood— 

(1)  for  which  no  chemical  residue  tolerance 
or  exemption  has  been  established; 

(2)  that  is  in  excess  of  residue  tolerances;  or 

(3)  for  which  the  chemical  residue  tolerance 
has  been  revoked  or  the  chemical  residue  is 
otherwise  not  permitted  by  the  Environmen- 
tal Protection  Agency. 

(b)  Timing  of  report 

A  laboratory  shall  submit  the  report  required 
under  subsection  (a)  of  this  section  to  the  Sec- 
retary, the  Secretary  of  Health  and  Himian 
Services,  and  the  owner  of  such  food  as  soon  as 
practicable  after  the  completion  of  the  analysis 
of  such  food. 

(c)  Guidelines 

The  Secretary  shaU  adopt  standardized  re- 
porting guidelines  to  be  applied  to  laboratories 
under  this  section  and  shaU  provide  such  guide- 
lines to  laboratories  accredited  under  this  chap- 


ter, as  well  as  other  sources  of  information  re- 
garding applicable  pesticide  chemical  toler- 
ances. 

(Pub.  L.  101-624,  title  XIII,  §1326,  Nov.  28, 
1990,  104  Stat.  3565.) 

§  138f.  Fees 

(a)  In  general 

At  the  time  that  an  application  for  accredita- 
tion is  received  by  the  Secretary  and  annually 
thereafter,  a  laboratory  seeking  accreditation 
by  the  Secretary  under  the  authority  of  this 
chapter,  the  Federal  Meat  Inspection  Act  (21 
U.S.C.  601  et  seq.),  or  the  Poultry  Products  In- 
spection Act  (21  U.S.C.  451  et  seq.)  shall  pay  to 
the  Secretary  a  nonrefimdable  accreditation 
fee.  All  fees  collected  by  the  Secretary  shall  be 
credited  to  the  account  from  which  the  ex- 
penses of  the  laboratory  accreditation  program 
are  paid  and,  subject  to  subsection  (e)  of  this 
section,  shall  be  available  immediately  and 
remain  available  imtil  expended  to  pay  the  ex- 
penses of  the  laboratory  accreditation  program. 

(b)  Amount  of  fee 

The  fee  required  under  this  section  shall  be 
established  by  the  Secretary  in  an  amount  that 
will  offset  the  cost  of  the  laboratory  accredita- 
tion programs  administered  by  the  Secretary 
imder  the  statutory  authorities  set  forth  in  sub- 
section (a)  of  this  section. 

(c)  Reimbursement  of  expenses 

Each  laboratory  that  is  accredited  under  a 
statutory  authority  set  forth  in  subsection  (a) 
of  this  section  or  that  has  applied  for  accredita- 
tion imder  such  authority  shall  reimburse  the 
Secretary  for  reasonable  travel  and  other  ex- 
penses necessary  to  perform  onsite  inspections 
of  the  laboratory. 

(d)  Adjustment  of  fees 

The  Secretary  may,  on  an  annual  basis, 
adjust  the  fees  imposed  under  this  section  as 
necessary  to  support  the  full  costs  of  the  labo- 
ratory accreditation  programs  carried  out 
under  the  statutory  authorities  set  forth  in  sub- 
section (a)  of  this  section. 

(e)  Appropriations  prerequisite 

No  fees  collected  under  this  section  may  be 
used  to  offset  the  cost  of  laboratory  accredita- 
tion without  appropriations  made  under  subsec- 
tion (f )  of  this  section. 

(f)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  each 
fiscal  year  such  simis  as  may  be  necessary  for 
laboratory  accreditation  services  xmder  this  sec- 
tion. 

(Pub.  L.  101-624,  title  XIII,  §1327,  Nov.  28, 
1990,  104  Stat.  3565;  Pub.  L.  102-237,  title  X, 
§  1017,  Dec.  13,  1991,  105  Stat.  1904.) 

References  in  Text 

The  Federal  Meat  Inspection  Act,  referred  to  in 
subsec.  (a),  is  titles  I  to  IV  of  act  Mar.  4, 1907,  ch.  2907, 
as  added  Dec.  15,  1967,  Pub.  L.  90-201,  81  Stat.  584, 
and  amended,  which  are  classified  generaUy  to  sub- 
chapters I  to  IV  (§  601  et  seq.)  of  chapter  12  of  Title 
21,  Food  and  Drugs.  For  complete  classification  of  this 
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Act  to  the  Code,  see  Short  Title  note  set  out  under 
section  601  of  Title  21  and  Tables. 

The  Poultry  Products  Inspection  Act,  referred  to  in 
subsec.  (a),  is  Pub.  L.  85-172,  Aug.  28,  1957,  71  Stat. 
441,  as  amended,  which  is  classified  generally  to  chap- 
ter 10  (§  451  et  seq.)  of  Title  21.  For  complete  classifi- 
cation of  this  Act  to  the  Code,  see  Short  Title  note  set 
out  under  section  451  of  Title  21  and  Tables. 

Amendments 

1991— Pub.  L.  102-237  amended  section  generally,  in 
subsec.  (a),  inserting  provisions  relating  to  Federal 
Meat  Inspection  Act  and  Poultry  Products  Inspection 
Act  and  provisions  relating  to  crediting  and  availabil- 
ity of  fees,  in  subsec.  (b),  substituting  provisions  relat- 
ing to  fee  under  this  section  for  provisions  relating  to 
fee  under  subsec.  (a)  of  this  section,  and  provisions  re- 
lating to  laboratory  accreditation  programs  adminis- 
tered by  Secretary  imder  statutory  authorities  set 
forth  in  subsec.  (a)  of  this  section  for  provisions  relat- 
ing to  program  established  under  this  chapter,  in 
subsec.  (c),  substituting  provisions  relating  to  statuto- 
ry authority  set  forth  in  subsec.  (a)  of  this  section  for 
provisions  relating  to  this  chapter,  in  subsec.  (d),  sub- 
stituting provisions  relating  to  laboratory  accredita- 
tion programs  under  statutory  authority  set  forth  in 
subsec.  (a)  of  this  section  for  provisions  relating  to 
program  established  under  this  chapter,  and  adding 
subsecs.  (e)  and  (f ). 

§  138g.  Public  disclosure 

The  results  of  the  evaluations  of  laboratories 
conducted  by  the  Secretary  under  this  chapter 
shall  be  made  available  to  the  Secretary  of 
Health  and  Human  Services  and  to  the  public 
on  request. 

(Pub.  L.   101-624.  title  XIII.   §1328,  Nov.   28. 
1990.  104  Stat.  3565.) 

§  138h.  Regulations 

The  Secretary  shall  promulgate  regulations 
to  carry  out  this  chapter. 

(Pub.  L.   101-624,  title  XIII.   §1329,  Nov.  28, 
1990,  104  Stat.  3565.) 

§  138i.  Effect  of  other  laws 

Nothing  in  this  chapter  shall  alter  the  au- 
thority of  the  Secretary  of  Health  and  Human 
Services  under  the  Federal  Pood,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  301  et  seq.). 

(Pub.  L.   101-624.  title  XIII.   §1330.  Nov.   28. 
1990.  104  Stat.  3565.) 

References  in  Text 

The  Federal  Food,  Drug,  and  Cosmetic  Act,  referred 
to  in  text,  is  act  June  25, 1938,  ch.  675,  52  Stat.  1040,  as 
amended,  which  Ls  classified  generally  to  chapter  9 
(§301  et  seq.)  of  Title  21,  Food  and  Drugs.  For  com- 
plete classification  of  this  Act  to  the  Code,  see  section 
301  of  Title  21  and  Tables. 

CHAPTER  7— INSECT  PESTS  GENERALLY 

§  147a.  Control  and  eradication  of  plant  pests 

iSee  main  edition  for  text  of(a)l 
(b)  Intergovernmental  cooperation 

The  Secretary  of  Agriculture  is  further  au- 
thorized to  cooperate  with  the  governments  of 
foreign  countries,  or  the  local  authorities  there- 
of, and  with  foreign  or  international  organiza- 
tions or  associations,  in  carrying  out  necessary 


surveys  and  control  operations  in  those  coun- 
tries in  connection  with  the  detection,  eradica- 
tion, suppression,  control,  and  prevention  or  re- 
tardation of  the  spread  of  plant  pests. 

iSee  main  edition  for  text  ofic)  to  (e)3 

(f)  Authorization  of  appropriations;  fees,  late  pay- 
ment penalties,  and  accrued  interest 

(1)  Notwithstanding  paragraph  (2),  there  are 
authorized  to  be  appropriated  such  sums  as 
may  be  necessary  to  carry  out  the  provisions  of 
this  section.  Unless  otherwise  specifically  au- 
thorized or  provided  for  in  appropriations  Acts, 
no  part  of  such  sums  shall  be  used  to  pay  the 
cost  or  value  of  property  injured  or  destroyed. 

(2)  The  Secretary  of  Agriculture  is  authorized 
to  prescribe  and  collect  fees  to  recover  the  costs 
of  providing  for  the  inspection  of  plants  and 
plant  products  offered  for  export  or  transiting 
the  United  States  and  certifying  to  shippers 
and  interested  parties  as  to  the  freedom  of  such 
plants  and  plant  products  from  plant  pests  ac- 
cording to  the  phytosanitary  requirements  of 
the  foreign  countries  to  which  such  plants  and 
plant  products  may  be  exported,  or  to  the  free- 
dom from  exposure  to  plant  pests  while  in  tran- 
sit through  the  United  States.  Any  person  for 
whom  such  an  activity  is  performed  shall  be 
liable  for  payment  of  fees  assessed.  Upon  fail- 
ure to  pay  such  fees  when  due,  the  Secretary  of 
Agriculture  shall  assess  a  late  payment  penalty, 
and  such  overdue  fees  shall  accrue  interest,  as 
required  by  section  3717  of  title  31.  All  fees, 
late  payment  penalties,  and  accrued  interest 
collected  shall  be  credited  to  such  accounts  that 
incur  the  costs  and  shall  remain  available  until 
expended  without  fiscal  year  limitation.  The 
Secretary  of  Agriculture  shall  have  a  lien  for 
the  fees,  any  late  payment  penalty,  and  any  ac- 
crued interest  assessed  against  the  plant  or 
plant  product  for  which  services  have  been  pro- 
vided. In  the  case  of  any  person  who  fails  to 
make  payment  when  due.  the  Secretary  of  Agri- 
culture shall  also  have  a  lien  against  any  plant 
or  plant  product  thereafter  attempted  to  be  ex- 
ported by  such  person.  The  Secretary  of  Agri- 
culture may.  in  case  of  nonpajonent  of  the  fees, 
late  pajnnent  penalty,  or  accrued  interest,  after 
giving  reasonable  notice  of  default  to  the 
person  liable  for  payment  of  such  assessments, 
sell  at  public  sale  after  reasonable  public  notice, 
or  otherwise  dispose  of,  any  such  plant  or  plant 
product  upon  which  the  Secretary  of  Agricul- 
ture has  a  lien  pursuant  to  this  section.  If  the 
sale  proceeds  exceed  the  fees  due,  any  late  pay- 
ment penalty  assessed,  any  accrued  interest  and 
the  expenses  of  the  sale,  the  excess  shall  be 
paid,  in  accordance  with  regulations  of  the  Sec- 
retary of  Agriculture,  to  the  owner  of  the  plant 
or  plant  product  sold  upon  the  owner  making 
application  therefore  with  proof  of  ownership, 
within  six  months  after  such  sale,  and  other- 
wise the  excess  shall  be  credited  to  accoimts 
that  incur  the  costs  and  shall  remain  available 
until  expended.  The  Secretary  of  Agriculture 
shall,  pursuant  to  regulations  as  prescribed  by 
the  Secretary  of  Agriculture,  suspend  perform- 
ance of  services  to  persons  who  have  failed  to 
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pay  such  fees,  late  payment  penalty  and  ac- 
crued interest. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624. 
title  XXV.  §§2504,  2509(b),  104  Stat.  4068, 
4070.) 

Amendments 

1990-Subsec.  (b).  Pub.  L.  101-624,  §  2504,  substitut- 
ed "foreign  countries"  for  "aU  countries  of  the  West- 
em  Hemisphere"  and  inserted  "foreign  or"  before 
"international". 

Subsec.  (f).  Pub.  L.  101-624,  §  2509(b),  amended 
subsec.  (f)  generally.  Prior  to  amendment,  subsec.  (f) 
read  as  foUows:  "There  are  hereby  authorized  to  be 
appropriated  such  sums  as  the  Congress  may  annuaUy 
determine  to  be  necessary  to  enable  the  Secretary  of 
Agriculture  to  carry  out  the  provisions  of  this  section. 
Unless  otherwise  specifically  authorized,  or  provided 
for  In  appropriations,  no  part  of  such  sums  shall  be 
used  to  pay  the  cost  or  value  of  property  injured  or  de- 
stroyed." 

CHAPTER  7B— PLANT  PESTS 

§  150ff.  Inspections  and  seizures;  warrants 

Any  properly  identified  employee  of  the  De- 
partment of  Agriculture  shall  have  authority  to 
stop  and  inspect,  without  a  warrant,  any  per- 
sons or  means  of  conveyance  moving  into  the 
United  States,  and  any  plant  pests  and  any 
products  and  articles  of  any  character  whatso- 
ever carried  thereby,  to  determine  whether 
such  persons  or  means  of  conveyance  are  carry- 
ing any  plant  pest  contrary  to  this  chapter  and 
whether  any  such  means  of  conveyance,  prod- 
ucts, or  articles  are  infested  or  infected  by  or 
contain  any  plant  pest  or  are  moving  in  viola- 
tion of  any  regulation  under  this  chapter;  to 
stop  and  inspect,  without  a  warrant,  any  per- 
sons or  means  of  conveyance  moving  interstate, 
and  any  plant  pests  and  any  products  and  arti- 
cles of  any  character  whatsoever  carried  there- 
by, upon  probable  cause  to  believe  that  such 
means  of  conveyance,  products,  or  articles  are 
infested  or  infected  by  or  contain  any  plant 
pest  or  are  moving  subject  to  any  regulation 
under  this  chapter,  or  that  such  persons  or 
means  of  conveyance  are  carrying  any  plant 
pest  subject  to  this  chapter;  to  stop  and  inspect 
without  a  warrant  any  person  or  means  of  con- 
veyance moving  intrastate  upon  probable  cause 
to  believe  that  the  person  or  conveyance  is  car- 
rying any  product  or  article  subject  to  treat- 
ment or  disposal  under  the  provisions  of  this 
chapter  or  the  regulations  issued  thereimder; 
and  to  enter,  with  a  warrant,  any  premises  in 
the  United  States,  other  than  places  which  may 
be  entered  under  section  167  of  this  title,  to 
make  any  inspections  and  seizures  necessary 
under  this  chapter.  Any  judge  of  the  United 
States  or  of  a  court  of  record  of  any  State,  Ter- 
ritory or  possession,  or  a  United  States  magis- 
trate Judge,  may,  within  his  respective  jurisdic- 
tion, upon  proper  oath  or  affirmation  showing 
probable  cause  to  believe  that  there  are  on  cer- 
tain premises  any  products,  articles,  means  of 
conveyance,  or  plant  pests  regulated  or  subject 
to  disposal  under  this  chapter,  issue  warrants 
for  the  entry  of  such  premises  to  make  any  in- 
spections or  seizures  under  this  chapter.  Such 
warrants  may  be  executed  by  any  authorized 
employee  of  the  Department  of  Agriculture. 


(As  amended  Pub.  L.  101-650,  title  III,  §  321, 
Dec.  1, 1990, 104  Stat.  5117.) 

Change  of  Name 

''United  States  magistrate  judge*'  substituted  for 
"United  States  magistrate"  in  text  pursuant  to  section 
321  of  Pub.  L.  101-650,  set  out  as  a  note  imder  section 
631  of  Title  28,  Judiciary  and  Judicial  Procedure.  Pre- 
viously, "United  States  magistrate''  substituted  for 
"United  States  commissioner"  pursuant  to  Pub.  L. 
90-578.  See  chapter  43  (§  631  et  seq.)  of  Title  28. 

CHAPTER  8A— RUBBER  AND  OTHER  CRITICAL 
AGRICULTURAL  MATERIALS 

SUBCHAPTER  II— CRITICAL 
AGRICULTURAL  MATERIALS 

§  178c.  Research  and  development  program  by  Secre- 
tary of  Agriculture 

iSee  main  edition  for  text  of(a)l 
(b)  Scope  of  program 

The  Secretary  of  Agriculture  shall  conduct, 
sponsor,  promote,  and  coordinate  basic  and  ap- 
plied research,  technology  development,  and 
technology  transfer  leading  to  effective  and  ec- 
onomical methods  for  large-scale  culturing  of 
plantations  and  the  extraction  of  latex  from 
Parthenium  or  other  hydrocarbon-containing 
plants,  and  for  the  development  of  other  criti- 
cal agricultural  materials  from  native  agricul- 
tural crops  having  strategic  and  industrial  im- 
portance. Such  research  shall  include,  but  not 
be  limited  to— 

iSee  main  edition  for  text  ofiDto  (5)] 

(9)  studying  the  economic  feasibility  of  de- 
veloping other  native  agricultural  crops  (in 
addition  to  Parthenium  and  other  hydrocar- 
bon-containing plants)  that  would  supply  crit- 
ical agricultural  materials  for  strategic  and 
industrial  purposes,  carrying  out  demonstra- 
tion projects  to  promote  the  development  or 
commercialization  of  such  crops  (including 
projects  designed  to  expand  domestic  or  for- 
eign markets  for  such  crops),  and,  to  the 
extent  appropriate,  carrying  out  research  ac- 
tivities with  respect  to  such  crops  in  the 
manner  specified  in  paragraphs  (1)  through 
(8). 

[See  main  edition  for  text  ofic)  and  (d)! 

(As  amended  Pub.  L.  102-237,  title  X,  §  1005(1), 
Dec.  13,  1991,  105  Stat.  1894.) 

AMENDBfENTS 

1991— Subsec.  (b)(9).  Pub.  L.  102-237  substituted  "in- 
dustrial purposes,**  for  "Industrial  pxirposes..". 

§  178i.  Coordination  of  activities  with  Federal  agen- 
cies 

In  carrying  out  the  provisions  of  this  sub- 
chapter, the  Secretaries  and  the  Joint  Commis- 
sion shall  cooperate  with  each  other  in  the  con- 
duct of  their  activities  imder  this  subchapter, 
and  shall  ensure  that  their  activities  imder  this 
subchapter  are  closely  coordinated  with  the  ac- 
tivities of  other  Federal  agencies  such  as  the 
Department  of  the  Interior,  National  Science 
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Foundation,  Bureau  of  Indian  Affairs,  Depart- 
ment of  Energy,  Department  of  State,  Depart- 
ment of  Defense,  Treasury  Department,  Feder- 
al Emergency  Management  Agency,  and  others, 
in  order  to  prevent  duplication  of  effort,  ensure 
compatibility  with  ongoing  programs  and  poli- 
cies, and  to  fully  exploit  the  opportimities  in- 
herent in  the  culture  and  manufacture  of 
native  latex. 

(As  amended  Pub.  L.  102-237,  title  X,  §  1005(2), 
Dec.  13,  1991,  105  Stat.  1894.) 

Amendments 

1991— Pub.  L.  102-237  substituted  "ensure"  for 
"insure"  in  two  places. 

§  178ii.  Administration  and  funding 

(a)  Authorization  of  appropriations  to  Secretary  of 
Agriculture 

There  are  authorized  to  be  appropriated  to 
the  Secretary  of  Agriculture  such  sums  as  are 
necessary  to  carry  out  this  subchapter  in  each 
of  the  fiscal  years  1991  through  1995. 

(b)  Administration  and  management 

No  more  than  3  per  centum  of  funds  author- 
ized under  subsection  (a)  of  this  section  shall  be 
available  for  administration  and  management 
of  the  program. 

(c)  Contract  authority  as  limited  by  amounts  provid- 
ed in  appropriations  acts 

Notwithstanding  any  other  provision  of  this 
subchapter  the  authority  to  enter  into  con- 
tracts shall  be  effective  for  any  fiscal  year  only 
to  such  extent  or  in  such  amoimts  as  are  pro- 
vided in  appropriations  Acts. 

(d)  Activities  limited  to  critical  materials  other  than 
native  latex  after  Hscal  1988 

Notwithstanding  any  other  provision  of  this 
subchapter,  the  Secretaries  and  the  Joint  Com- 
mission shall  limit  their  activities  under  this 
subchapter  to  critical  agricultural  materials 
other  than  native  latex  after  the  close  of  the 
fiscal  year  ending  September  30,  1988. 

(As  amended  Pub.  L.  101-624,  title  XVI, 
§  1601(e),  Nov.  28,  1990,  104  Stat.  3704.) 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-624,  §  1601(e)(1), 
added  subsec.  (a)  and  struck  out  former  subsec.  (a) 
which  read  as  follows:  "There  is  authorized  to  be  ap- 
propriated to  the  Secretary  of  Agricultiu-e  $2,500,000 
for  each  of  the  fiscal  years  ending  September  30,  1980, 
and  September  30.  1981,  $5,000,000  for  each  of  the 
fiscal  years  ending  September  30,  1982,  and  September 
30,  1983,  $5,000,000  for  the  fiscal  year  ending  Septem- 
ber 30,  1984,  $5,500,000  for  the  fiscal  year  ending  Sep- 
tember 30,  1985,  $6,500,000  for  the  fiscal  year  ending 
September  30,  1986,  $7,500,000  for  the  fiscal  year 
ending  September  30,  1987,  and  $8,000,000  for  the 
fiscal  year  ending  September  30,  1988,  to  carry  out  the 
purposes  of  this  subchapter.  Funds  appropriated 
under  this  paragraph  shall  be  available  for  obligation 
until  the  last  day  of  the  fiscal  year  after  the  year  for 
which  such  funds  are  authorized." 

Subsec.  (b).  Pub.  L.  101-624,  §  1601(e)(2)-(4),  redesig- 
nated subsec.  (c)  as  (b)  and  substituted  "subsection 
(a)'*  for  "subsections  (a)  and  (b)'*,  and  struck  out 
former  subsec.  (b)  which  read  as  follows:  "There  is  au- 
thorized to  be  appropriated  to  the  Secretary  of  Com- 
merce $2,500,000  for  each  of  the  fiscal  years  ending 


September  30,  1980,  and  September  30,  1981, 
$5,000,000  for  each  of  the  fiscal  years  ending  Septem- 
ber 30,  1982,  and  September  30,  1983,  $2,500,000  for 
the  fiscal  year  ending  September  30,  1984.  $3,000,000 
for  the  fiscal  year  ending  September  30,  1985, 
$3,500,000  for  the  fiscal  year  ending  September  30, 
1986,  $4,000,000  for  the  fiscal  year  ending  September 
30,  1987,  and  $4,500,000  for  the  fiscal  year  ending  Sep- 
tember 30,  1988,  to  carry  out  the  purposes  of  this  sub- 
chapter. Funds  appropriated  under  this  paragraph 
shall  be  available  for  obligation  until  the  last  day  of 
the  fiscal  year  after  the  year  for  which  such  funds  are 
authorized." 

Subsecs.  (c)  to  <e).  Pub.  L.  101-624,  §  1601(e)(4).  re- 
designated subsecs.  (c)  to  (e)  as  (b)  to  (d),  respectively. 

CHAPTER  9— PACKERS  AND  STOCKYARDS 

SUBCHAPTER  II-PACKERS  GENERALLY 
§  192.  Unlawful  practices  enumerated 

It  shall  be  unlawful  for  any  packer  with  re- 
spect to  livestock,  meats,  meat  food  products,  or 
livestock  products  in  unmanufactured  form,  or 
for  any  live  poultry  dealer  with  respect  to  live 
poultry,  to: 

CiSee  main  edition  for  text  ofia)  and  (6)] 

(c)  Sell  or  otherwise  transfer  to  or  for  any 
other  packer  or  any  live  poultry  dealer,  or  buy 
or  otherwise  receive  from  or  for  any  other 
packer  or  any  live  poultry  dealer,  any  article 
for  the  purpose  or  with  the  effect  of  apportion- 
ing the  supply  between  any  such  persons,  if 
such  apportionment  has  the  tendency  or  effect 
of  restraining  commerce  or  of  creating  a  mo- 
nopoly; or 

iSee  main  edition  for  text  of  id)  to  (s^)] 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  §  1008(1),  105  Stat.  1898.) 

Amendb«ents 

1991— Subsec.  (c).  Pub.  L,  102-237  substituted  a 
comma  for  period  after  second  reference  to  "dealer". 

SUBCHAPTER  V— GENERAL  PROVISIONS 

§  227.  Powers  of  Federal  Trade  Commission  and  Sec- 
retary of  Agriculture 

(a)  Omitted 

(b)  Jurisdiction  of  Federal  Trade  Commission 

The  Federal  Trade  Commission  shall  have 
power  and  jurisdiction  over  any  matter  involv- 
ing meat,  meat  food  products,  livestock  prod- 
ucts in  immanufactured  form,  or  poultry  prod- 
ucts, which  by  this  chapter  is  made  subject  to 
the  power  or  jurisdiction  of  the  Secretary,  as 
follows: 

ISee  main  edition  for  text  ofiDl 

(2)  In  any  investigation  of,  or  proceeding 
for  the  prevention  of,  an  alleged  violation  of 
any  Act  administered  by  the  Commission, 
arising  out  of  acts  or  transactions  involving 
meat,  meat  food  products,  or  livestock  prod- 
ucts in  unmanufactured  form,  if  the  Commis- 
sion determines  that  effective  exercise  of  its 
power  or  jurisdiction  with  respect  to  retail 
sales  of  any  such  commodities  is  or  will  be  im- 
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paired  by  the  absence  of  power  or  Jurisdiction 
over  all  acts  or  transactions  involving  such 
commodities  in  such  investigation  or  proceed- 
ing. In  order  to  avoid  unnecessary  duplication 
of  effort  by  the  Government  and  burdens 
upon  the  industry,  the  Commissioner  shall 
notify  the  Secretary  of  such  determination, 
the  reasons  therefor,  and  the  acts  or  transac- 
tions involved,  and  shall  not  exercise  power  or 
jurisdiction  with  regard  to  acts  or  transac- 
tions (other  than  retail  sales)  involving  such 
commodities  if  the  Secretary  within  ten  days 
from  the  date  of  receipt  of  the  notice  notifies 
the  Commission  that  there  is  pending  in  his 
Department  an  investigation  of,  or  proceed- 
ing for  the  prevention  of,  an  alleged  violation 
of  this  chapter  involving  the  same  subject 
matter. 

iSee  main  edition  for  text  of  (3);  (c)  to  (/)] 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  §  1008(2),  105  Stat.  1898.) 

Amendments 

1991— Subsec.  (b)(2).  Pub.  L.  102-237  struck  out 
comma  after  "immanufactured  form,". 

CHAPTER  10— WAREHOUSES 

§  2S9.  Secttrky  interests 

iSee  main  edition  for  text  ofia)  and  (5)] 

(e)  Central  filing  system  records  in  Heu  of  receipts 
for  e^ten  stored;  delivery  of  cotton;  electronic 
transHHSMon  focilities  l»etween  warehouses  and 
systems;  system  records  equlralent  to  receipts 
and  ownership  interests;  recordation  and  en- 
forcement <^  liens  in  central  filing  system;  ware- 
iMusemen's  liens  unaffected;  conditions  for  deliv- 
ery on  demand  of  cotton  stored 

(1)(A)  The  Secretary  of  Agriculture,  or  the 
designated  representative  of  the  Secretary,  may 
provide  that  in  lieu  of  issuing  a  receipt  for 
cotton  stored  in  a  warehouse  licensed  under 
this  chapter  the  information  required  to  be  in- 
cluded in  a  receipt  under  section  260  of  this 
title  shall  be  recorded  instead  in  a  central  filing 
system  or  systems  maintained  in  one  or  more 
locations  in  accordance  with  regulations  issued 
by  the  Secretary. 

(B)  Any  such  record  shall  state  that  the 
cotton  shall  be  delivered  to  a  specified  person 
or  to  the  order  of  the  person. 

(C)  This  subsection  and  subsection  (d)  of  this 
section  shall  not  apply  to  a  warehouse  that 
does  not  have  facilities  to  elecl3*onically  trans- 
mit and  receive  information  to  and  from  the 
central  filing  system.  Nothing  in  this  subsection 
shall  be  ccmstrued  as  to  require  a  warehouse- 
man to  obtain  the  facilities. 

(2)  Notwithstanding:  any  other  provision  of 
law— 

(A)  the  record  of  the  ownership  interests  of 
perscms  in  cotton  included  in  any  such  central 
filing  system  shall  be  deemed  to  be  a  receipt 
for  the  purposes  of  this  ohi^;>ter  and  shall  es- 
tablish the  ownership  interest  of  persons  in 
the  cotton;  and 

(B)  the  Secretary  may  provide  for  the  re- 
cording of  Hens  in  tl^  central  filini:  system 
that  shall  represent  the  perfected  security  in- 


terest of  persons  whose  liens  are  so  recorded 
and  for  liens  that  are  so  recorded  to  be  the 
only  liens  that  are  enforceable  against  owners 
and  purchasers  of  cotton  registered  in  the 
central  filing  system,  except  that  nothing  in 
this  paragraph  shall  be  construed  to  alter  the 
enforceability  of  the  warehouseman's  lien. 

(3)  A  warehouseman  conducting  a  warehouse 
licensed  under  this  chapter,  in  the  absence  of  a 
lawful  excuse,  shall,  without  uimecessary  delay, 
deliver  the  cotton  stored  in  the  warehouse  on 
demand  made  by  the  person  named  in  the 
record  in  the  central  filing  system  as  the  owner 
of  the  receipt  representing  the  cotton,  if 
demand  is  accompanied  by— 

(A)  an  offer  to  satisfy  a  valid  warehouse- 
man's lien,  as  determined  by  the  Secretary; 
and 

(B)  an  offer  to  provide  an  acknowledgement 
in  the  central  filing  system,  if  requested  by 
the  warehouseman,  that  the  cotton  has  been 
delivered. 

(d)  Administration  of  central  filing  system  or  sys- 
tems; imposition  and  collection  of  fees;  fund  as 
depository  for  fees,  late  payment  penalties,  and 
investments;  fund  monies  available  for  expenses 

(1)  The  Secretary  shall  (under  such  regula- 
tions as  the  Secretary  may  prescribe)  charge 
and  provide  for  the  collection  of  reasonable 
fees  to  cover  the  estimated  costs  to  the  Depart- 
ment of  Agriculture  incident  to  the  functioning 
and  the  maintenance  of  any  central  filing 
system  or  systems  referred  to  in  subsection  (c) 
of  this  section  that  is  administered  by  the  De- 
partment of  Agriculture. 

(2)  The  Secretary  may  provide  for  the  fees  to 
be  collected  by  persons  operating  the  central 
filing  system  administered  by  the  Department 
from  those  persons  recording  information  in 
the  central  filing  system  at  such  time  and  in 
such  manner  as  may  be  prescribed  in  regula- 
tions issued  by  the  Secretary. 

(3)  The  fees  shall  be  deposited  into  a  fund 
which  shall  be  available  without  fiscal  year  lim- 
itation for  the  expenses  of  the  Secretary  in- 
curred in  carrying  out  subsection  (c)  of  this  sec- 
tion and  this  subsection.  Any  sums  collected  or 
received  by  the  Secretary  under  this  chapter 
and  deposited  to  the  fund  and  any  late  pay- 
ment penalties  collected  by  the  Secretary  and 
credited  to  the  fund  may  be  invested  by  the 
Secretary  in  insured  or  fully  collateralized,  in- 
terest-bearing accounts  or,  at  the  discretion  of 
the  Secretsa-y,  by  the  Secretary  of  the  Treasury 
in  United  States  Government  debt  instruments. 
The  interest  earned  on  the  sums  and  any  late 
payment  penalties  collected  by  the  Secretary 
shall  be  credited  to  the  fund  and  shall  be  avail- 
able without  fiscal  year  limitations  for  the  ex- 
p^ises  of  the  Service  incurred  in  cwrying  out 
subsection  (c)  of  this  section  and  this  subsec- 
tion. 

(As  amencted  Nov.  28,  1990,  Pub.  L.  101-e24, 
title  V,  §  50S(a),  104  Stat.  3441;  Dec.  13,  1991, 
Pub.  L.  102*237,  title  X,  §  1009,  105  Stat.  1898.) 

Repehem CES  iH  Text 

This  chapter,  referred  to  in  subsecs.  (cKlKA),  (2>(A), 
(3)  and  (d)(3),  was  in  the  original  "this  Act"  and  was 
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translated  as  reading  "this  part",  meaning  part  C  of 
act  Aug.  11,  1916,  known  as  the  United  States  Ware- 
house Act,  to  reflect  the  probable  intent  of  Congress. 

Amendbients 

1991— Subsec.  (cKlKB).  Pub.  L.  102-237  struck  out 
",  or  to  a  specified  person"  after  "specified  person". 

1990~Subsecs.  (c),  (d).  Pub.  L.  101-624  added  sub- 
sees,  (c)  and  (d). 

Effective  Date  of  1990  Amendbcent 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  the  1991  crop  of  an  agricultural  commodity,  with 
provision  for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  270  of  this  title. 

§  260.  Contents  of  receipts 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  259  of  this  title. 

§270.  Punishment  for  violations;  reimbursement  of 
owner  of  products  converted 

Every  person  who  shall  forge,  alter,  counter- 
feit, simulate,  or  falsely  represent,  or  shall 
without  proper  authority  use,  any  license 
issued  by  the  Secretary  of  Agriculture,  or  his 
designated  representative,  under  this  chapter, 
or  who  shall  violate  or  fail  to  comply  with  any 
provision  of  section  250  of  this  title,  or  who 
shall  issue  or  utter  a  false  or  fraudulent  receipt 
or  certificate,  or  furnish  false  or  fraudulent  in- 
formation to  a  central  filing  system  maintained 
under  section  259  of  this  title,  or  change  in  any 
manner  an  original  receipt  or  certificate  subse- 
quently to  issuance  by  a  licensee,  or  any  person 
who,  without  lawful  authority,  shall  convert  to 
his  own  use,  or  use  for  purposes  of  securing  a 
loan,  or  remove  from  a  licensed  warehouse  con- 
trary to  this  chapter  or  the  regulations  promul- 
gated thereunder,  any  agricultural  products 
stored  or  to  be  stored  in  such  warehouse,  and 
for  which  licensed  receipts  have  been  or  are  to 
be  issued,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be 
fined  not  more  than  $10,000,  or  double  the 
value  of  the  products  involved  if  such  double 
value  exceeds  $10,000,  or  imprisoned  not  more 
than  ten  years,  or  both,  in  the  discretion  of  the 
court,  and  the  owner  of  the  agricultural  prod- 
ucts so  converted,  used,  or  removed  may.  in  the 
discretion  of  the  Secretary  of  Agriculture,  be 
reimbursed  for  the  value  thereof  out  of  any 
fine  collected  hereunder,  by  check  drawn  on 
the  Treasury  at  the  direction  of  the  Secretary 
of  Agriculture  for  the  value  of  such  products  to 
the  extent  that  such  owner  has  not  otherwise 
been  reimbursed.  Any  person  who  shall  draw 
with  intent  to  deceive,  a  false  sample  of,  or  who 
shall  willfully  mutilate  or  falsely  represent  a 
sample  drawn  under  this  chapter,  or  who  shall 
classify,  grade,  or  weigh  fraudulently,  any  agri- 
cultural products  stored  or  to  be  stored  imder 
the  provisions  of  this  chapter,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  fined  not  more  than  $500,  or  impris- 
oned for  not  more  than  six  months,  or  both,  in 
the  discretion  of  the  court. 


(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  V,  §  508(b),  104  Stat.  3443.) 

AMENDBfENTS 

1990— Pub.  L.  101-624  inserted  "or  furnish  false  or 
fraudulent  information  to  a  central  filing  system 
maintained  under  section  259  of  this  title,". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  the  1991  crop  of  an  agricultural  commodity,  with 
provision  for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 

CHAPTER  13— AGRICULTURAL  AND 
MECHANICAL  COLLEGES 

SUBCHAPTER  I-COLLEGE-AID  LAND 
APPROPRIATION 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  In  sections  322,  323, 
329,  331,  341.  361a,  390b,  1926,  2204c,  2662,  2663,  2664, 
3103,  3124a,  3703  of  this  title;  title  16  sections  551c. 
582a-l,  1672;  title  20  section  1060;  title  22  section 
2220a;  title  42  sections  1788, 10303. 

SUBCHAPTER  II-COLLEGE-AID  ANNUAL 
APPROPRIATION 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  In  sections  331,  341, 
390b,  450i,  1358c.  1926,  2204c,  2209b,  2662,  2663.  2664, 
3103,  3122,  3124a,  3221,  3222,  3222a,  3222b,  3222c,  3223, 
3224,  3703,  5812  of  this  title;  title  16  sections  551c, 
1672,  1673;  title  20  section  3441;  title  22  section  2220a; 
title  42  section  1788. 

SUBCHAPTER  IV— AGRICULTURAL 
EXTENSION  WORK  APPROPRIATION 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  418,  1358b, 
3103,  3124a,  3221  of  this  title;  title  39  section  3202;  title 
40  section  483. 

§  341.  Cooperative  extension  work  by  colleges 

Codification 

Another  section  1447  of  Pub,  L.  95-113  is  classified 
to  section  3222b  of  this  title. 

§  342.  Cooperative  agricultural  extension  work;  coop- 
eration with  Secretary  of  Agriculture 

Codification 

Another  section  1447  of  Pub.  L.  95-113  is  classified 
to  section  3222b  of  this  title. 

§344.  Ascertainment  of  entitlement;  guidelines  con- 
cerning conflicts  of  interest  among  employees; 
time  and  manner  of  payment;  reports  of  receipts 
and  disbursements 

On  or  about  the  first  day  of  October  in  each 
year  after  June  26,  1953,  the  Secretary  of  Agri- 
culture shall  ascertain  as  to  each  State  whether 
it  is  entitled  to  receive  its  share  of  the  annual 
appropriation  for  cooperative  agricultural  ex- 
tension work  under  this  subchapter  and  the 
amount  which  it  is  entitled  to  receive.  Before 
the  funds  herein  provided  shall  become  avail- 
able to  any  college  for  any  fiscal  year,  plans  for 
the  work  to  be  carried  on  under  this  subchapter 
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shall  be  submitted  by  the  proper  officials  of 
each  college  and  approved  by  the  Secretary  of 
Agriculture.  The  Secretary  shall  ensure  that 
each  college  seeking  to  receive  funds  under  this 
subchapter  has  in  place  appropriate  guidelines, 
as  determined  by  the  Secretary,  to  minimize 
actual  or  potential  conflicts  of  interest  among 
employees  of  such  college  whose  salaries  are 
funded  in  whole  or  in  part  with  such  funds. 
Such  sums  shall  be  paid  in  equal  quarterly  pay- 
ments in  or  about  July,  October,  January,  and 
April  of  each  year  to  the  treasurer  or  other  of- 
ficer of  the  State  duly  authorized  by  the  laws 
of  the  State  to  receive  the  same,  and  such  offi- 
cer shall  be  required  to  report  to  the  Secretary 
of  Agriculture  on  or  about  the  first  day  of  April 
of  each  year,  a  detailed  statement  of  the 
amount  so  received  during  the  previous  fiscal 
year  and  its  disbursement,  on  forms  prescribed 
by  the  Secretary  of  Agriculture. 

(As  amended  Nov.  28.  1990,  Pub.  L.  101-624, 
title  XVI,  1 1617, 104  Stat.  3732.) 

Amendments 

1990--Pub.  L.  101>624  inserted  after  second  sentence 
"The  Secretary  shall  ensure  that  each  college  seeking 
to  receive  funds  under  this  subchapter  has  in  place  ap- 
propriate guidelines,  as  determined  by  the  Secretary, 
to  minimize  actual  or  potential  conflicts  of  interest 
among  employees  of  such  coUege  whose  salaries  are 
fimded  in  whole  or  in  part  with  such  funds." 

CHAPTER  14— AGRICULTURAL  EXPERIMENT 
STATIONS 

SUBCHAPTER  I— GENERAL  PROVISIONS 
Act  Referred  to  in  Other  Sections 

Sections  361a  to  36 li,  commonly  known  as  the  Hatch 
Act  of  1887,  are  referred  to  in  sections  384,  390b,  418, 
450i,  3103,  3124a,  3311  of  this  title;  title  16  section 
582a-l;  title  40  section  483. 

§  361a.  Congressional  declaration  of  purpose;  defini- 
tions 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  361c,  361d, 
361e,  361g»  361h,  361i,  418,  2664  of  this  title;  title  16 
section  582a-l. 

§361c.  Authorization  of  appropriations  and  allot- 
ments of  grants 

ISee  main  edition  for  text  of  (a)  to  (c)] 
(d)  Allotment  of  amounts  in  excess  of  $90»000 

Of  any  amount  in  excess  of  $90,000  available 
under  sections  361a  to  361i  of  this  title  for  al- 
lotment to  any  State,  exclusive  of  the  regional 
research  fund.  State  agricultural  experiment 
stations,  no  allotment  and  no  payments  thereof 
shall  be  made  in  excess  of  the  amount  which 
the  State  makes  available  out  of  its  own  funds 
for  research  and  for  the  establishment  and 
maintenance  of  facilities  necessary  for  the  pros- 
ecution of  such  research:  And  provided  further. 
That  if  any  State  fails  to  make  available  for 
such  research  purposes  for  any  fiscal  year  a 
sum  equal  to  the  amount  in  excess  of  $90,000  to 
which  it  may  be  entitled  for  such  year,  the  re- 
mainder of  such  amoimt  shall  be  withheld  by 
the  Secretary  of  Agriculture  and  reapportioned 
among  the  States. 


[See  main  edition  for  text  ofie)  to  (g)! 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XVI,  §  1618(a),  104  Stat.  3733.) 

Amendments 

1990— Subsec.  (d).  Pub.  L.  101-624  inserted  before 
period  at  end  "and  reapportioned  among  the  States". 

SUBCHAPTER  III— RESEARCH 
FACILITIES 

§  390c.  Administration 

(a)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated,  for 
grants  to  eligible  institutions  under  this  sub- 
chapter to  be  used  for  the  purpose  set  out  in 
section  390a  of  this  title,  $50,000,000  for  each  of 
the  fiscal  years  1991  through  1995. 

iSee  main  edition  for  text  ofib)  and  (c)] 

(As    amended    Pub.    L.    101-624,    title    XVI. 
§  1601(a),  Nov.  28,  1990, 104  Stat.  3703.) 

AMEUfDMEHTS 

1990— Subsec.  (a).  Pub.  L.  101-624  substituted 
"$50,000,000"  for  "$20,000,000"  and  "1991  through 
1995"  for  "ending  September  30.  1986,  through  Sep- 
tember 30. 1990". 


CHAPTER  17— MISCELLANEOUS  MATTERS 


Sec, 
411a. 


Repealed. 


§411a.  Repealed.  Pub.  L.  101-624,  title  XXV, 
§  2514(d),  Nov.  28, 1990, 104  Stat.  4075 

Section,  acts  Mar.  4.  1909.  ch.  301.  35  Stat.  1053; 
Mar.  4, 1917.  ch.  179.  39  Stat.  1157,  related  to  contents, 
issuance,  and  approval  by  Secretary  of  Agriculture  of 
monthly  crop  report. 

§  426.  Predatory  and  other  wild  animals;  eradication 
and  control;  investigations,  experiments,  and 
tests  by  Secretary  of  Agriculture;  cooperation 
with  other  agencies 

The  Secretary  of  Agriculture  is  authorized 
and  directed  to  conduct  such  investigations,  ex- 
periments, and  tests  as  he  may  deem  necessary 
in  order  to  determine,  demonstrate,  and  pro- 
mulgate the  best  methods  of  eradication,  sup- 
pression, or  bringing  under  control  on  national 
forests  and  other  areas  of  the  public  domain  as 
well  as  on  State,  Territory,  or  privately  owned 
lands  of  mountain  lions,  wolves,  coyotes,  bob- 
cats, prairie  dogs,  gophers,  ground  squirrels, 
jack  rabbits,  brown  tree  snakes,  and  other  ani- 
mals injurious  to  agriculture,  horticulture,  for- 
estry, animal  husbandry,  wild  game  animals, 
fur-bearing  animals,  and  birds,  and  for  the  pro- 
tection of  stock  and  other  domestic  animals 
through  the  suppression  of  rabies  and  tulare- 
mia in  predatory  or  other  wild  animals;  and  to 
conduct  campaigns  for  the  destruction  or  con- 
trol of  such  animals:  Provided,  That  in  carrying 
out  the  provisions  of  this  section  the  Secretary 
of  Agriculture  may  cooperate  with  States,  indi- 
viduals, and  public  and  private  agencies,  organi- 
zations, and  institutions. 
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(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  §  1013(d),  105  Stat.  1901.) 

Amendments 

1991— Pub.  L.  102-237  inserted  "brown  tree  snakes," 
after  "rabbits,". 

Prevention  of  Introduction  of  Brown  Tree 
Snakes  to  Hawaii  From  Guam 

Section  1013(a)-(c)  of  Pub.  L.  102-237  provided  that: 

"(a)  In  General.— The  Secretary  of  Agriculture 
shall,  to  the  extent  practicable,  take  such  action  as 
may  be  necessary  to  prevent  the  inadvertent  introduc- 
tion of  brown  tree  snakes  into  other  areas  of  the 
United  States  from  Guam. 

"(b)  Introduction  Into  Hawaii.— The  Secretary 
shall  initiate  a  program  to  prevent,  to  the  extent  prac- 
ticable, the  introduction  of  the  brown  tree  snake  into 
Hawaii  from  Guam.  In  carrying  out  this  section,  the 
Secretary  shall  consider  the  use  of  sniffer  or  tracking 
dogs,  snake  traps,  and  other  preventative  processes  or 
devices  at  aircraft  and  vessel  loading  facilities  on 
Guam,  Hawaii,  or  intermediate  sites  serving  as  trans- 
portation points  that  could  result  in  the  introduction 
of  brown  tree  snakes  into  Hawaii. 

"(c)  Authority.— The  Secretary  shall  use  the  au- 
thority provided  under  the  Federal  Plant  Pest  Act  (7 
U.S.C.  150aa  et  seq.)  to  carry  out  subsections  (a)  and 
(b)." 

Pub.  L.  102-190,  div.  A,  title  III,  §  348.  Dec.  5,  1991, 
105  Stat.  1348,  provided  that:  "The  Secretary  of  De- 
fense shall  take  such  action  as  may  be  necessary  to 
prevent  the  inadvertent  introduction  of  brown  tree 
snakes  from  Guam  to  Hawaii  in  aircraft  and  vessels 
transporting  personnel  or  cargo  for  the  Department  of 
Defense.  In  carrying  out  this  section,  the  Secretary 
shall  consider  the  use  of  sniffer  or  tracking  dogs, 
snake  traps,  and  other  preventive  processes  or  devices 
at  aircraft  and  vessel  loading  facilities  in  Guam  or 
Hawaii  or  at  intermediate  transit  points  for  personnel 
or  cargo  transported  between  Guam  and  Hawaii." 

§427.  Agriculture  research;  declaration  of  policy; 
duties  of  Secretary  of  Agriculture;  use  of  existing 
facilities 

Codification 

Another  section  1446  of  Pub.  L.  95-113  is  classified 
to  section  3222a  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  361a,  427i, 
1623a,  1629,  3152  of  this  title;  title  42  section  8852. 

§427i.  Agricultural  research;  authorization  of  addi- 
tional appropriations;  administrative  expenses; 
availability  of  special  research  fund 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  361a,  427, 1629, 
3152  of  this  title;  title  21  section  113a;  title  35  section 
210. 

§  428a.  Acquisition  of  land;  options 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  16  section  2103c. 

§450i.  Competitive,  special,  and  facilities  research 
grants 

(a)  Establishment  of  grant  program 

(1)  In  order  to  promote  research  in  food,  agri- 
culture, and  related  areas,  a  researcli  grants 
program  is  hereby  established  in  the  Depart- 
ment of  Agriculture. 


(2)  Short  Title.— This  section  may  be  cited 
as  the  "Competitive,  Special,  and  Facilities  Re- 
search Grant  Act". 

(b)  Competitive  grants 

(1)  The  Secretary  of  Agriculture  is  authorized 
to  make  competitive  grants,  for  periods  not  to 
exceed  five  years,  to  State  agricultural  experi- 
ment stations,  all  colleges  and  universities, 
other  research  institutions  and  organizations, 
Federal  agencies,  private  organizations  or  cor- 
porations, and  individuals,  for  research  to  fur- 
ther the  programs  of  the  Department  of  Agri- 
culture. To  the  greatest  extent  possible  the  Sec- 
retary shall  allocate  these  grants  to  high  priori- 
ty research  talking  into  consideration,  when 
available,  the  determinations  made  by  the  JoiAt 
Council  on  Food  and  Agricultural  Sciences  and 
the  National  Agricultural  Research  and  Exten- 
sion Users  Advisory  Board  identifying  high  pri- 
ority research  areas. 

(2)  High  Priority  Research.— For  purposes 
of  this  subsection,  the  term  "high  priority  re- 
search" means  basic  and  applied  research  that 
focuses  on  both  national  and  regional  research 
needs  (and  methods  to  transfer  such  research 
to  onfarm  or  inmarl^et  practice)  in— 

(A)  plant  systems,  including  plant  genome 
structure  and  function;  molecular  and  cellu- 
lar genetics  and  plant  biotechnology;  plant- 
pest  interactions  and  biocontrol  systems;  crop 
plant  response  to  environmental  stresses;  un- 
proved nutrient  qualities  of  plant  products; 
and  new  food  and  industrial  uses  of  plant 
products; 

(B)  animal  systems,  including  aquaculture, 
cellular  and  molecular  basis  of  animal  repro- 
duction, growth,  disease,  and  health;  identifi- 
cation of  genes  responsible  for  improved  pro- 
duction traits  and  resistance  to  disease;  im- 
proved nutritional  performance  of  animals; 
and  improved  nutrient  qualities  of  animal 
products,  and  uses,  and  the  development  of 
new  and  improved  animal  husbandry  and  pro- 
duction S5^tems  that  talte  into  accoimt  pro- 
duction efficiency  and  animal  weU-being,  and 
animal  systems  applicable  to  aquaculture; 

(C)  nutrition,  food  quality,  and  health,  in- 
cluding microbial  contaminants  and  pesticides 
residues  related  to  hiunan  health;  linlLs  be- 
tween diet  and  health;  bioavailability  of  nu- 
trients; postharvest  physiology  and  practices; 
and  improved  processing  technologies; 

(D)  natural  resources  and  the  environment, 
including  fimdamental  structures  and  func- 
tions of  ecosystems;  biological  and  physical 
bases  of  sustainable  production  systems;  mini- 
mizing soil  and  water  losses  and  sustaining 
surface  water  and  ground  water  quality; 
global  climate  effects  on  agriculture;  forestry; 
and  biological  diversity; 

(E)  engineering,  products,  and  processes,  in- 
cluding new  uses  and  new  products  from  tra- 
ditional and  non-traditional  crops,  animals, 
byproducts,  and  natural  resources;  robotics, 
energy  efficiency,  computing,  and  expert  sys- 
tems; new  hazard  and  risk  assessment  and 
mitigation  measures;  and  water  quality  and 
management;  and 
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(F)  markets,  trade,  and  policy,  including  op- 
tional strategies  for  entering  and  being  com- 
petitive in  overseas  markets;  new  decision 
tools  for  onfarm  and  inmarket  systems; 
choices  and  applications  of  technology;  tech- 
nology assessment;  and  new  approaches  to 
rural  economic  development. 

(3)  Types  op  Grants.— In  addition  to  making 
research  grants  under  paragraph  (1),  the  Secre- 
tary may  conduct  a  program  to  improve  re- 
search capabilities  in  the  agricultural,  food,  and 
environmental  sciences  and  award  the  following 
categories  of  competitive  grants: 

(A)  Grants  may  be  awarded  to  a  single  in- 
vestigator or  coinvestigators  within  the  same 
discipline. 

(B)  Grants  may  be  awarded  to  teams  of  re- 
searchers from  different  areas  of  agricultural 
research  and  scientific  disciplines. 

(C)  Grants  may  be  awarded  to  multidisci- 
plinary  teams  that  are  proposing  research  on 
long-term  applied  research  problems,  with 
technology  transfer  a  major  component  of  all 
such  grant  proposals. 

(D)  Grants  may  be  awarded  to  an  institu- 
tion to  allow  for  the  improvement  of  the  re- 
search, development,  technology  transfer, 
and  education  capacity  of  the  institution 
through  the  acquisition  of  special  research 
equipment  and  the  improvement  of  agricul- 
tural education  and  teaching.  The  Secretary 
shall  use  not  less  than  25  percent,  and  not 
more  than  40  percent,  of  the  funds  made 
available  for  grants  imder  this  subparagraph 
to  provide  fellowships  to  outstanding  pre-  and 
post-doctoral  students  for  research  in  the  ag- 
ricultural sciences. 

(E)  Grants  may  be  awarded  to  single  inves- 
tigators or  coinvestigators  who  are  beginning 
their  research  careers  and  do  not  have  an  ex- 
tensive research  publication  record.  To  be  eli- 
gible for  a  grant  under  this  subparagraph,  an 
individual  shall  have  less  than  5  years  of  post- 
graduate research  experience. 

(F)  Grants  may  be  awarded  to  ensure  that 
the  faculty  of  small  and  mid-sized  institutions 
who  have  not  previously  been  successful  in 
obtaining  competitive  grants  under  this  sub- 
section receive  a  portion  of  the  grants. 

(4)  Term.— The  term  of  a  competitive  grant 
made  under  this  subsection  may  not  exceed  5 
years. 

(5)  Director.— The  Secretary  shall  appoint  a 
director  for  the  grant  program  authorized  by 
this  subsection.  The  Secretary,  acting  through 
the  director,  shall  be  responsible  for  the  overall 
direction  of  the  grant  program  and  implemen- 
tation of  general  policies  respecting  the  man- 
agement and  operation  of  programs  and  activi- 
ties in  the  program. 

(6)  Participation  in  Grant  Process.— In 
seeking  proposals  for  grants  under  this  subsec- 
tion and  in  performing  peer  review  evaluations 
of  such  proposals,  the  Secretary  shall  seek  the 
widest  participation  of  qualified  scientists  in 
the  Federal  Government,  colleges  and  imiversi- 
ties.  State  agricultiu'al  experiment  stations,  and 
the  private  sector. 

(7)  Construction  Prohibited.— A  grant  made 
under  paragraph  (1)  may  not  be  used  for  any 


purpose  for  which  a  grant  may  be  made  under 
subsection  (d)  of  this  section  or  for  the  plan- 
ning, repair,  rehabilitation,  acquisition,  or  con- 
struction of  a  building  or  facility. 

(8)  Matching  Funds.— (A)  Except  as  provided 
in  subparagraph  (B),  the  Secretary  may  not 
take  the  offer  or  availability  of  matching  funds 
into  consideration  in  making  a  grant  under  this 
subsection. 

(B)  In  the  case  of  grants  under  paragraph 
(3)(D),  the  amount  provided  under  this  subsec- 
tion may  not  exceed  50  percent  of  the  cost  the 
special  research  equipment  or  other  equipment 
acquired. 

(9)  Annual  Report.— The  Secretary  shall 
transmit  to  Congress  an  annual  report  describ- 
ing the  policies,  priorities,  and  operations  of 
the  grant  program  authorized  by  this  subsec- 
tion during  the  preceding  fiscal  year.  The 
report  shall— 

(A)  include  a  description  of  the  progress 
being  made  to  comply  with  subsection  (j)  of 
this  section;  and 

(B)  be  transmitted  not  later  than  January  1 
of  each  year. 

(10)  Authorization  of  Appropriations.- 
There  are  authorized  to  be  appropriated  to 
carry  out  this  subsection  $150,000,000  for  fiscal 
year  1991,  $275,000,000  for  fiscal  year  1992, 
$350,000,000  for  fiscal  year  1993,  $400,000,000 
for  fiscal  year  1994,  and  $500,000,000  for  fiscal 
year  1995,  of  which  each  fiscal  year— 

(A)  not  less  than  10  percent  for  fiscal  year 
1991,  20  percent  for  fiscal  year  1992,  and  30 
percent  for  fiscal  year  1993  and  each  fiscal 
year  thereafter  shall  be  available  to  make 
grants  for  research  to  be  conducted  by  multi- 
disciplinary  teams; 

(B)  not  less  than  20  percent  shall  be  avail- 
able to  make  grants  for  research  to  be  con- 
ducted by  persons  conducting  mission-linked 
systems  research; 

(C)  not  less  than  10  percent  shall  be  avail- 
able to  make  grants  under  subparagraphs  (D) 
and  (F)  of  paragraph  (3)  for  awarding  grants 
in  research  and  education  strengthening  and 
research  opportunity; 

(D)  not  more  than  two  percent  may  be  used 
for  equipment  grants  under  subparagraph 
(3)(D);  and 

(E)  not  more  than  four  percent  may  be  re- 
tained by  the  Secretary  to  pay  administrative 
costs  incurred  by  the  Secretary  in  carrying 
out  this  subsection. 

(c)  Special  grants 

(1)  The  Secretary  of  Agriculture  may  make 
grants,  for  periods  not  to  exceed  5  years— 

(A)  to  State  agricultural  experiment  sta- 
tions, all  colleges  and  universities,  other  re- 
search institutions  and  organizations,  Federal 
agencies,  private  organizations  or  corpora- 
tions, and  individuals  for  the  purpose  of  con- 
ducting research  to  facilitate  or  expand  prom- 
ising breakthroughs  in  areas  of  the  food  and 
agricultural  sciences  of  importance  to  the 
United  States;  and 

(B)  to  State  agricultural  experiment  sta- 
tions, land-grant  colleges  and  universities,  re- 
search foundations  established  by  land-grant 
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colleges  and  universities,  colleges  and  univer- 
sities receiving  funds  under  the  Act  of  Octo- 
ber 10,  1962  (16  U.S.C.  582a  et  seq.),  and  ac- 
credited schools  or  colleges  of  veterinary  med- 
icine for  the  purpose  of  facilitating  or  ex- 
panding ongoing  State-Federal  food  and  agri- 
cultural research  programs  that— 

(i)  promote  excellence  in  research  on  a  re- 
gional and  national  level; 

(ii)  promote  the  development  of  regional 
research  centers; 

(iii)  promote  the  research  partnership  be- 
tween the  Department  of  Agriculture,  col- 
leges and  universities,  research  foundations, 
and  State  agricultural  experiment  stations 
for  regional  research  efforts;  and 

(iv)  facilitate  coordination  and  coopera- 
tion of  research  among  States  through  re- 
gional research  grants. 

(2)  Limitations.— The  Secretary  may  not 
make  a  grant  under  this  subsection— 

(A)  for  any  purpose  for  which  a  grant  may 
be  made  imder  subsection  (d)  of  this  section; 
or 

(B)  for  the  planning,  repair,  rehabilitation, 
acquisition,  or  construction  of  a  building  or 
facility. 

(3)  Matching  Funds.— Grants  made  imder 
this  subsection  shall  be  made  without  regard  to 
matching  funds. 

(4)  Set  Asides.— Of  amounts  appropriated  for 
a  fiscal  year  to  carry  out  this  subsection— 

(A)  ninety  percent  of  such  amounts  shall  be 
used  for  grants  for  regional  research  projects; 
and 

(B)  four  percent  of  such  amounts  may  be 
retained  by  the  Secretary  to  pay  administra- 
tive costs  incurred  by  the  Secretary  to  carry 
out  this  subsection. 

ISee  main  edition  for  text  ofid)l 

(e)  Inter-Regionai  Research  Project  Number  4 

(1)  The  Secretary  of  Agriculture  shall  estab- 
lish an  Inter-Regional  Research  Project 
Number  4  (hereinafter  referred  to  in  this  sub- 
section as  the  ''IR-4  Program")  to  assist  in  the 
collection  of  residue  and  efficacy  data  in  sup- 
port of — 

(A)  the  registration  or  reregistration  of 
minor  use  pesticides  under  the  Federal  Insec- 
ticide, Fungicide,  and  Rodenticide  Act  (7 
U.S.C.  136  et  seq.);  and 

(B)  tolerances  for  residues  of  minor  use 
chemicals  in  or  on  raw  agricultural  commod- 
ities under  sections  346a  and  348  of  title  21. 

(2)  The  Secretary  shall  carry  out  the  IR-4 
Program  in  cooperation  with  the  Administrator 
of  the  Environmental  Protection  Agency,  State 
agricultural  experiment  stations,  colleges  and 
universities,  extension  services,  private  indus- 
try, and  other  interested  parties. 

(3)  In  carrying  out  the  IR-4  Program,  the 
Secretary  shall  give  priority  to  registrations, 
reregistrations,  and  tolerances  for  pesticide 
uses  related  to  the  production  of  agricultural 
crops  for  food  use. 

(4)  As  part  of  carrying  out  the  IR-4  Program, 
the  Secretary  shall— 


(A)  participate  in  research  activities  aimed 
at  reducing  residues  of  pesticides  registered 
for  minor  agricultural  use; 

(B)  develop  analytical  techniques  applicable 
to  residues  of  pesticides  registered  for  minor 
agricultural  use,  including  automation  tech- 
niques and  validation  of  analytical  methods; 
and 

(C)  coordinate  with  other  programs  within 
the  Department  of  Agriculture  and  the  Envi- 
ronmental Protection  Agency  designed  to  de- 
velop and  promote  biological  and  other  alter- 
native control  measures. 

(5)  The  Secretary  shall  prepare  and  submit, 
to  appropriate  Committees  of  Congress,  a 
report  on  an  annual  basis  that  contains— 

(A)  a  listing  of  all  registrations,  reregistra- 
tions, and  tolerances  for  which  data  has  been 
collected  in  the  preceding  year; 

(B)  a  listing  of  all  registrations,  reregistra- 
tions, and  tolerances  for  which  data  collection 
is  scheduled  to  occur  in  the  following  year, 
with  an  explanation  of  the  priority  system 
used  to  develop  this  list;  and 

(C)  a  listing  of  all  activities  the  IR-4  Pro- 
gram has  carried  out  pursuant  to  paragraph 
(4). 

(6)  The  Secretary  shall  submit  to  Congress 
not  later  than  November  28,  1991,  a  report  de- 
tailing the  feasibility  of  requiring  recoupment 
of  the  costs  of  developing  residue  data  for  regis- 
trations, reregistrations,  or  tolerances  under 
this  program.  Such  recoupment  shall  only 
apply  to  those  registrants  which  make  a  profit 
on  such  registration,  reregistration,  or  toler- 
ance subsequent  to  residue  data  development 
under  this  program.  Such  report  shall  include: 

(A)  an  analysis  of  possible  benefits  to  the 
IR-4  Program  of  such  a  recoupment; 

(B)  an  analysis  of  the  impact  of  such  a  pay- 
ment on  the  availability  of  registrants  to 
pursue  registrations  or  reregistrations  of 
minor  use  pesticides;  and 

(C)  recommendations  for  implementation  of 
such  a  recoupment  policy. 

(7)  There  are  authorized  to  be  appropriated 
$25,000,000  for  fiscal  year  1991,  and  such  sums 
as  are  necessary  for  subsequent  fiscal  years  to 
carry  out  this  subsection. 

(f)  Record  keeping 

Each  recipient  of  assistance  under  this  sec- 
tion shall  keep  such  records  as  the  Secretary  of 
Agriculture  shall,  by  regulation,  prescribe,  in- 
cluding records  which  fully  disclose  the  amount 
and  disposition  by  such  recipient  of  the  pro- 
ceeds of  such  grants,  the  total  cost  of  the  proj- 
ect or  undertaking  in  connection  with  which 
such  funds  are  given  or  used,  and  the  amount 
of  that  portion  of  the  costs  of  the  project  or  un- 
dertaking supplied  by  other  sources,  and  such 
other  records  as  will  facilitate  an  effective 
audit.  The  Secretary  of  Agriculture  and  the 
Comptroller  General  of  the  United  States  or 
any  of  their  duly  authorized  representatives 
shall  have  access  for  the  purpose  of  audit  and 
examination  to  any  books,  documents,  papers, 
and  records  of  the  recipients  that  are  pertinent 
to  the  grants  received  under  this  section. 
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ig)  Limits  on  overhead  costs 

The  Secretary  of  Agriculture  shall  limit  al- 
lowable overhead  costs,  with  respect  to  grants 
awarded  under  this  section,  to  those  necessary 
to  carry  out  the  purposes  of  the  grants, 
(h)  Authorization  of  appropriations 

Except  as  otherwise  provided  in  subsections 
(b)  and  (e)  of  this  section,  there  are  hereby  au- 
thorized to  be  appropriated  such  sums  as  are 
necessary  to  carry  out  this  section, 
(i)  Rules 

The  Secretary  of  Agriculture  may  issue  such 
rules  and  regulations  as  the  Secretary  deems 
necessary  to  carry  out  this  section. 
(j)  Application  of  other  laws 

The  Federal  Advisory  Committee  Act  and 
title  XVIII  of  the  Pood  and  Agriculture  Act  of 
1977  (7  U.S.C.  2281  et  seq.)  shall  not  apply  to  a 
panel  or  board  created  for  the  purpose  of  re- 
viewing applications  or  proposals  submitted 
under  this  section. 

ik)  Emphasis  on  sustainable  agriculture 

The  Secretary  of  Agriculture  shall  ensure 
that  grants  made  under  subsections  (b)  and  (c) 
of  this  section  are,  where  appropriate,  consist- 
ent with  the  development  of  systems  of  sustain- 
able agriculture.  For  purposes  of  this  section, 
the  term  "sustainable  agriculture"  has  the 
meaning  given  that  term  in  section  3103(17)  of 
this  title. 

il)  Reports 

The  Secretary  of  Agriculture  shall  prepare 
and  submit  to  Congress  on  January  1  of  each 
year  a  report  on  awards  made  imder  subsec- 
tions (b)  and  (c)  of  this  section  during  the  pre- 
vious fiscal  year. 

(m)  Consultation  with  Technology  Board 

The  Secretary  of  Agriculture  may  consult 
with  the  Agricultural  Science  and  Technology 
Review  Board  regarding  the  policies,  priorities, 
and  operation  of  subsections  (b)  and  (c)  of  this 
section. 

(As  amended  Pub.  L.  101-624,  title  XIV,  §  1497, 
title  XVI.  §!  1615,  1616.  Nov.  28,  1990,  104  Stat. 
3630,  3729,  3732;  Pub.  L.  102-237,  title  IV,  §  401. 
Dec.  13, 1991, 105  Stat.  1862.) 

References  in  Text 

Act  of  October  10,  1962,  referred  to  in  subsecs. 
(c)(1)(B)  and  (d)(1),  (3).  is  Pub.  L.  87-788.  Oct.  10. 
1962.  76  Stat.  806.  as  amended,  known  sus  the  Mclntire- 
Stennis  Act  of  1962,  which  is  classified  generally  to 
subchapter  III  (§  582a  et  seq.)  of  chapter  3  of  Title  16, 
Conservation.  For  complete  classification  of  this  Act 
to  the  Code,  see  Tables. 

The  Federal  Insecticide.  Fungicide,  and  Rodenticide 
Act.  referred  to  in  subsec.  (e)(1)(A),  is  act  June  25, 
1947,  ch.  125.  as  amended  generally  by  Pub.  L.  92-516, 
Oct.  21. 1972.  86  Stat.  973.  which  is  classified  generally 
to  subchapter  II  (§  136  et  seq.)  of  chapter  6  of  this 
title.  For  complete  classification  of  this  Act  to  the 
Code,  see  Short  Title  note  set  out  under  section  136  of 
this  title  and  Tables. 

The  Federal  Advisory  Committee  Act,  referred  to  in 
subsec.  (j),  is  Pub.  L.  92-463.  Oct.  6,  1972,  86  Stat.  770. 
as  amended,  which  is  set  out  in  the  Appendix  to  Title 
5,  Government  Organization  and  Employees. 

The  Food  and  Agriculture  Act  of  1977,  referred  to  in 
subsec.  (j).  is  Pub.  L.  95-113,  Sept.  29,  1977.  91  Stat. 


913.  as  amended.  Title  XVIII  of  the  Act  is  classified 
generally  to  chapter  55A  (§  2281  et  seq.)  of  this  title. 
For  complete  classification  of  this  Act  to  the  Code,  see 
Short  Title  of  1977  Amendment  note  set  out  under 
section  1281  of  this  title  and  Tables. 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-237.  §  401(a).  designat- 
ed existing  provisions  as  par.  (1)  and  added  par.  (2). 

Subsec.  (b)(10).  Pub.  L.  102-237.  8  401(b)(1).  struck 
out  "and"  after  "1993.". 

Subsec.  (e).  Pub.  L.  102-237,  §  401(b)(2)(A).  substitut- 
ed "Inter-Regional  Research  Project  Number  4"  for 
"Record  keeping"  as  heading. 

Subsec.  (e)(1).  Pub.  L.  102-237.  §  401(b)(2)(B).  substi- 
tuted "this  subsection"  for  "this  section"  in  introduc- 
tory provisions. 

Subsec.  (e)(2)  to  (4).  Pub.  K  102-237.  §  401(b)(2)(C). 
substituted  "IR-4  Program"  for  "IR-4  program". 

Subsec.  (e)(5)(B).  Pub.  L.  102-237.  §  401(b)(2)(D), 
substituted  "registrations."  for  "registration."  and  in- 
serted  **and"  at  end 

Subsec.  (e)(5)(C).  Pub.  L.  102-237.  §  401(b)(2)(C). 
substituted  "IR-4  Program"  for  "IR-4  program". 

Subsec.  (e)(6).  Pub.  L,  102-237,  §  401(b)(2)(E),  substi- 
tuted "not  later  than  November  28,  1991,"  for  "within 
one  year  of  November  28, 1990."  and  inserted  a  comma 
after  "reregistrations"  in  first  sentence. 

Subsec.  (e)(6)(A).  Pub.  L.  102-237,  §  401(b)(2)(C). 
substituted  "IR-4  Program"  for  "IR-4  program". 

Subsec.  (e)(7).  Pub.  L.  102-237,  §  401(b)(2)(B),  substi- 
tuted "this  subsection"  for  "this  section". 

Subsec.  (f).  Pub.  L.  102-237,  §  401(b)(3),  substituted 
"Record  keeping"  for  "Limits  on  overhead  costs"  as 
heading. 

Subsec.  (g).  Pub.  L.  102-237,  1 401(b)(4),  substituted 
"Limits  on  overhead  costs"  for  "Authorization  of  ap- 
propriations" as  heading. 

Subsec.  (h).  Pub.  L.  102-237.  §  401(b)(5).  substituted 
"Authorization  of  appropriations"  for  "Rules"  as 
heading  and  "subsections  (b)  and  (e)  of  this  section" 
for  "subsection  (b)  of  this  section"  and  struck  out  "the 
provisions  of"  after  "to  carry  out". 

Subsec.  (i).  Pub.  L.  102-237,  §  401(b)(6),  substituted 
"Rules"  for  "Application  of  other  laws"  as  heading, 
substituted  "may"  for  "is  authorized  to",  and  struck 
out  "the  provisions  of"  after  "to  carry  out". 

Subsec.  (j).  Pub.  L.  102-237,  §  401(b)(7),  (8).  inserted 
"Application  of  other  laws"  as  heading  and  redesignat- 
ed another  subsec.  (j),  relating  to  emphasis  on  sustain- 
able agriculture,  as  (k). 

Subsecs.  (k)  to  (m).  Pub.  L.  102-237,  §  401(b)(8),  re- 
designated subsecs.  (j)  to  (Z),  as  added  by  Pub.  L. 
101-624,  §  1615(b),  as  (k)  to  (m),  respectively. 

1990~Pub.  L.  101-624,  §  1615(c)(1).  inserted  "Com- 
petitive, special,  and  facilities  research  grants"  as  sec- 
tion catchline. 

Subsec.  (a).  Pub.  L.  101-624,  §  1615(c)(1).  inserted 
heading. 

Subsec.  (b).  Pub.  L.  101-624,  §  1615(a).  inserted  head- 
ing, designated  first  two  sentences  of  existing  text  as 
par.  (1).  added  pars.  (2)  to  (10),  and  struck  out  former 
similar  provisions  which  identified  "high  priority  re- 
search" as  well  as  provisions  relating  to  the  awarding, 
administration,  and  funding  of  such  research. 

Subsec.  (c).  Pub.  L.  101-624,  §  1616.  amended  subsec. 
(c)  generally,  designating  former  introductory  text  as 
par.  (1).  redesignating  former  pars.  (1)  and  (2)  as  sub- 
pars.  (A)  and  (B).  respectively,  and  in  subpar.  (A),  ex- 
panding the  entities  which  may  receive  grants  imder 
this  subsection  to  include  all  colleges  and  universities, 
other  research  institutions  and  organizations.  Federal 
agencies,  private  organizations  or  corporations,  and  in- 
dividuals for  the  purpose  of  conducting  research  in 
areas  of  food  and  agricultvu-e  important  to  the  U.S., 
and  designating  former  closing  provisions  as  pars.  (2) 
through  (4),  and  in  par.  (4),  inserting  provisions  re- 
quiring that  ninety  percent  of  the  amounts  appropri- 
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ated  for  a  fiscal  year  under  this  subsection  be  used  for 
regional  research  projects. 

Subsec.  (d).  Pub.  L.  101-624,  §1615(0(2).  inserted 
heading. 

Subsec.  (e).  Pub.  L.  101-624.  §§1497(1).  (2). 
1615(c)(3),  added  subsec.  (e),  inserted  heading,  and  re- 
designated former  subsec.  (e)  as  (f ). 

Subsec.  (f).  Pub.  L.  101-624,  §§  1497(1),  1615(c)(4),  re- 
designated  subsec.  (e)  as  (f)  and  inserted  heading. 
Former  subsec.  (f )  redesignated  (g). 

Subsec.  (g).  Pub.  L.  101-624,  §§1497(1),  1615(c)(5), 
redesignated  subsec.  (f)  as  (g)  and  inserted  heading. 
Former  subsec.  (g)  redesignated  (h). 

Pub.  L.  101-624,  §  1497(3),  which  directed  insertion 
of  "and  subsection  (e)"  after  "subsection  (b)".  could 
not  be  executed  because  "subsection  (b)"  did  not 
appear  in  text. 

Subsec.  (h).  Pub.  L.  101-624,  §§  1497(1),  1615(c)(6), 
redesignated  subsec.  (g)  as  (h)  and  inserted  heading. 
Former  subsec.  (h)  redesignated  (i). 

Subsec.  (i).  Pub.  L.  101-624,  §§  1497(1),  1615(c)(7),  re- 
designated subsec.  (h)  as  (i)  and  inserted  heading. 
Former  subsec.  (i)  redesignated  (j). 

Subsec.  (j).  Pub.  L.  101-624,  §  1615(b),  added  subsec. 
(j)  relating  to  emphasis  on  sustainable  agriculture. 

Pub.  L.  101-624,  §  1497(1),  redesignated  subsec.  (i). 
relating  to  application  of  other  laws,  as  (j). 

Subsecs.  (k)  and  (0.  Pub.  L.  101-624,  §  1615(b),  added 
subsecs.  (k)  and  (Z). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3222,  3311, 
3315,  3319  of  this  title. 

§  450L  Expiration  of  dairy  farmer  indemnity  program 

The  authority  granted  under  sections  450j  to 
450Z  of  this  title  shall  expire  on  September  30, 
1995. 

(As  amended  Pub.  L.  101-624.  title  I.  §  110.  Nov. 
28,  1990.  104  Stat.  3380.) 

Amendments 

1990— Pub.  L.  101-624  substituted  "1995"  for  "1990". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  imder  section  1421  of  this 
title. 

CHAPTER  19— COTTON  STATISTICS  AND 
ESTIMATES 

§  473a.  Cotton  classification  services;  fees  for  costs  of 
services,  adjustments,  surcharge,  discounts,  and 
announcement;  sales  of  samples;  disposition  of 
moneys 

Effective  for  each  of  fiscal  years  1992 
through  1996,  the  Secretary  of  Agriculture 
shall  make  cotton  classification  services  avail- 
able to  producers  of  cotton  and  shall  provide 
for  the  collection  of  classification  fees  from 
participating  producers,  or  agents  who  volim- 
tarily  agree  to  collect  and  remit  the  fees  on 
behalf  of  producers.  Such  fees,  together  with 
the  proceeds  from  the  sales  of  samples  submit- 
ted under  this  section,  shall  cover  as  nearly  as 
practicable  the  cost  of  the  services  provided 
imder  this  section,  including  administrative  and 
supervisory  costs:  Provided,  That  (1)  the  uni- 
form per  bale  classification  fee  to  be  collected 
from  producers,  or  their  agents,  for  the  classifi- 
cation service  in  any  year  shall  be  the  fee  estab- 


lished in  the  previous  year  for  the  prevailing 
method  of  classification  service,  exclusive  of  ad- 
justments to  the  fee  made  in  the  previous  year 
under  clauses  (2),  (3),  and  (4),  and  as  may  be  ad- 
justed by  the  percentage  change  in  the  implicit 
price  deflator  for  the  gross  national  product  as 
indexed  during  the  most  recent  12-month 
period  for  which  statistics  are  available;  (2)  the 
fee  calculated  in  accordance  with  clause  (1)  for 
a  crop  year  may  be  increased  by  an  amount  not 
to  exceed  1  percent  for  every  100,000  running 
bales,  or  portion  thereof,  that  the  Secretary  es- 
timates will  be  classed  by  the  United  States  De- 
partment of  Agriculture  in  the  crop  year  below 
the  level  of  12,500,000  running  bales,  or  de- 
creased by  a  quantity  not  to  exceed  1  percent 
for  every  100,000  running  bales,  or  portion 
thereof,  that  the  Secretary  estimates  will  be 
classed  by  the  United  States  Department  of  Ag- 
riculture in  the  crop  year  above  the  level  of 
12,500,000  running  bales;  (3)  adjustments  made 
under  clause  (2)  shall  not  exceed  15  per 
centum,  except  when  the  Secretary  estimates 
that  income  generated  by  fees,  surcharges,  and 
other  sources  of  income  will  not  provide  an 
ending  accumulated  operating  reserve  for  a 
fiscal  year  of  at  least  10  per  centum  of  the  esti- 
mated cost  of  operating  the  program;  (4)  if  the 
Secretary  projects  an  accumulated  operating 
reserve  at  the  end  of  a  fiscal  year  of  less  than 
25  per  centum  of  the  estimated  cost  of  operat- 
ing the  program,  the  Secretary  may  add  a  spe- 
cial surcharge,  not  to  exceed  5  cents  per  bale, 
applicable  to  such  fiscal  year,  to  ensure  suffi- 
cient fimds  are  available;  (5)  notwithstanding 
the  previous  clauses,  the  Secretary,  to  the 
extent  practicable,  shall  not  establish  a  fee 
which,  when  combined  with  all  other  sources  of 
revenue  and  adjusted  for  expenses,  would  result 
in  a  projected  operating  reserve  of  more  than 
25  per  centum;  (6)  the  Secretary  should  contin- 
ue to  reco^iize  that  central  billing  and  collec- 
tion can  reduce  administrative  costs,  and  offer 
appropriate  discounts  where  practicable;  and 
(7)  the  Secretary  shall  announce  the  uniform 
classification  fee  and  any  surcharge  for  the 
crop  not  later  than  Jime  1  of  the  year  in  which 
the  fee  applies.  Classification  services,  other 
than  the  prevailing  method,  provided  at  the  re- 
quest of  the  producer  shall  not  be  subject  to 
the  restrictions  specified  in  clauses  (1),  (2),  and 
(3)  of  the  preceding  sentence.  All  samples  of 
cotton  submitted  for  classification  under  this 
section  shall  become  the  property  of  the  United 
States,  and  shall  be  sold:  Provided,  That  such 
cotton  samples  shall  not  be  subject  to  the  pro- 
visions of  the  Federal  Property  and  Administra- 
tive  Services  Act  of  1949  (40  U.S.C.  471  et  seq.). 
Any  fees  collected  imder  this  section  and  under 
section  473d  of  this  title,  late  payment  penal- 
ties, the  proceeds  from  the  sales  of  samples, 
and  interest  earned  from  the  investment  of 
such  funds  shall  be  credited  to  the  current  ap- 
propriation accoimt  that  incurs  the  cost  of  serv- 
ices provided  under  this  section  and  section 
473d  of  this  title  and  shall  remain  available 
without  fiscal  year  limitation  to  pay  the  ex- 
penses of  the  Secretary  incident  to  providing 
such  services.  Such  funds  may  be  invested  by 
the  Secretary  in  insured  or  fully  collateralized. 
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interest-bearing  accounts  or,  at  the  discretion 
of  the  Secretary,  by  the  Secretary  of  the  Treas- 
ury in  United  States  Government  debt  instru- 
ments. There  are  authorized  to  be  appropriated 
such  sums  as  may  be  necessary  to  carry  out  the 
provisions  of  this  section  to  the  extent  that  fi- 
nancing is  not  available  from  fees  and  the  pro- 
ceeds from  the  sales  of  samples. 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  I,  §  12(KaMc),  105  Stat.  1842, 1843.) 

Amendment  of  Section 

For  termination  of  amendment  by  section 
12(Ke)  of  Pub,  L.  102-237,  see  Effective  and 
Termination  Dates  of  1991  Amendment  note 
below, 

Amendbcents 

1991— Pub.  L.  102-237,  §  120(c),  (e),  temporarily 
amended  third  sentence  generally.  Prior  to  amend- 
ment, third  sentence  read  as  foUows:  "Special  classifi- 
cation services  provided  at  the  request  of  the  producer 
shall  not  be  subject  to  the  restrictions  specified  in 
clauses  (1),  (2),  and  (3)  of  the  preceding  sentence."  See 
Effective  and  Termination  Dates  of  1991  Amendment 
note  below. 

Pub.  L.  102-237,  S  120(b)(2),  (e),  temporarily  added 
cl.  (7)  and  struck  out  former  cl.  (7)  which  read  as  fol- 
lows: "the  Secretary  ^aU  amiounce  the  uniform  clas- 
sification fee  and  any  surcharge  for  the  crop  not  later 
than  June  1  of  the  year  in  which  the  fee  applies, 
except  that  for  fiscal  year  1987,  such  announcement 
shall  be  made  as  soon  as  practicable  following  enact- 
ment of  this  proviso."  See  Effective  and  Termination 
Dates  of  1991  Amendment  note  below. 

Pub.  L.  102-237,  §  120(b)(1),  (e),  temporarUy  added 
els.  (1)  and  (2)  and  struck  out  former  els.  (1)  and  (2) 
which  read  as  follows:  "(1)  the  uniform  per  bale  classi- 
fication fee  to  be  collected  from  producers,  or  their 
agents,  for  such  classification  service  in  any  year  shall 
be  the  uniform  fee  collected  in  the  previous  year,  ex- 
clusive of  adjustments  to  such  fee  made  in  the  previ- 
ous year  under  clauses  (2),  (3),  and  (4)  of  this  proviso, 
and  as  may  be  adjusted  by  the  percentage  change  in 
the  Implicit  Price  Deflator  for  Gross  National  Product 
as  indexed  diuing  the  most  recent  twelve-month 
period  for  which  statistics  are  available;  (2)  the  fee 
calculated  in  accordance  with  clause  (1)  for  a  crop 
year  may  be  increased  by  an  amount  not  to  exceed  1 
per  centum  for  every  100,000  running  bales,  or  portion 
thereof,  that  the  Secretary  estimates  will  be  produced 
in  such  crop  year  below  the  level  of  12,500,000  nmnlng 
bales,  or  decreased  by  an  amount  not  to  exceed  1  per 
centum  for  every  100,000  running  bales,  or  portion 
thereof,  that  the  Secretary  estimates  will  be  produced 
in  such  crop  year  above  the  level  of  12,500,000  running 
bales;".  See  Effective  and  Termination  Dates  of  1991 
Amendment  note  below. 

Pub.  L.  102-237,  §  120(a),  (e),  temporarily  amended 
first  sentence  generally.  Prior  to  amendment,  first  sen- 
tence  read  as  fellows:  "Effective  for  the  fiscal  years 
Elding  Septemb^  30,  1987,  September  30,  1988,  Sep- 
tember 30,  1989.  September  30,  1990,  Se^mber  30, 
1991,  and  September  30,  1992,  the  Secretary  of  Agri- 
culture shaU  make  cotton  dassif ksation  s^irices  avail- 
able to  producers  of  cotton  and  shall  provide  for  the 
collection  of  classification  fees  from  participating  pro- 
ducers, or  agents  who  voluntarily  agree  to  collect  and 
remit  the  fees  tm  behalf  of  producers."  See  Effective 
and  Termination  Dates  of  1991  Amendment  note 
below. 

EPFBCnVE  AND  TBeiOMATION  DATES  OF  1991 

Amembiuewt 

Secticm  120(e)  of  Pub.  L.  102-237  provided  that* 
"Subsections  (a),  (b),  and  (c),  and  the  amendments 
made  by  subsections  (a),  (b),  and  (c)  [amending  this 


section],  shaU  be  effective  for  the  period  beginning  on 
the  date  of  enactment  of  this  Act  [Dec.  13,  1991]  and 
ending  on  September  30, 1996." 

Study  on  Processing  Certain  Cotton  Grades 

Section  3  of  Pub.  L.  100-108,  which  directed  Secre- 
tary of  Agriculture  to  conduct  a  study  of  differences 
between  processing  efficiency  and  product  quality  for 
Light  Spotted  and  White  grade  cottons  and  also  con- 
duct a  survey  and  research  to  determine  why  an  in- 
creasing proportion  of  cotton  crop  was  being  classified 
as  Light  Spotted,  with  an  initial  report  describing  re- 
sults of  studies  to  be  submitted  not  later  than  Oct.  1, 
1988,  to  Committee  on  Agriculture  of  House  of  Repre- 
sentatives and  Committee  on  Agriculture,  Nutrition, 
and  Forestry  of  Senate,  and  a  final  report  to  be  sub- 
mitted to  such  committees  as  soon  as  practicable  after 
submission  of  initial  report,  was  repealed  by  Pub.  L. 
102-237,  title  I,  §  120(d),  Dec.  13,  1991,  105  Stat.  1843. 

CHAPTER  20A— PERISHABLE  AGRICULTURAL 
COMMODITIES 

Sec. 

499b-l.     Products   produced   in   distinct   geographic 
areas. 

(a)  In  general. 

(b)  Penalties. 

(c)  Reimbursement. 

(d)  Prohibiticm. 

(e)  Regulations. 
499r.         Repealed. 

Chapter  Ref^sired  to  in  Other  Sections 

This  chapter  is  referred  to  in  section  499b- 1  of  this 
title;  title  11  section  525;  tiOe  28  secticm  2342. 

§  499a.  Short  title  and  definitions 

(a)  Short  title 

This  chapter  may  be  cited  as  the  "Perishable 
Agricultural  Commodities  Act,  1930". 

(b)  Definitions 

For  purposes  of  this  chapter: 

(1)  The  term  "person"  includes  individuals, 
partnerships,  corporations,  and  associations. 

(2)  The  term  "Secretary"  means  the  Secre- 
tary of  Agriculture. 

(3)  The  term  "interstate  or  foreign  com- 
merce" means  commerce  between  any  State 
or  Territory,  or  the  District  of  Columbia  and 
any  place  outside  thereof;  or  between  points 
within  the  same  State  or  Territory,  or  the 
District  of  Columbia  but  through  any  place 
outside  thereof,  or  within  the  District  of  Co- 
lumbia. 

(4)  The  term  "perishable  agricultural  com- 
modity"- 

(A)  Means  any  of  the  following,  whether 
or  not  frozen  (»r  packed  in  ice:  Fresh  fruits 
and  fresh  vegetables  of  every  k±Eid  and  char- 
acter; and 

(B)  Includes  cherries  in  brine  as  defined 
by  the  Secretary  in  accordance  with  trade 
usi^:es. 

(5)  The  term  "commissicm  merchant" 
means  any  person  engaged  in  the  bu^ess  of 
receiving  in  interstate  or  foreign  commerce 
any  perishable  agricultural  commodity  for 
sale,  on  commission,  or  for  or  <m  behalf  of  an- 
other. 

(6)  The  term  "dealer"  means  any  per^>n  en- 
gaged in  the  business  of  buying  or  selling  in 
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wholesale  or  jobbing  quantities,  as  defined  by 
the  Secretary,  any  perishable  agricultural 
commodity  in  interstate  or  foreign  commerce, 
except  that  (A)  no  producer  shall  be  consid- 
ered as  a  "dealer"  in  respect  to  sales  of  any 
such  commodity  of  his  own  raising;  (B)  no 
person  buying  any  such  commodity  solely  for 
sale  at  retail  shall  be  considered  as  a  "dealer" 
until  the  invoice  cost  of  his  purchases  of  per- 
ishable agricultural  commodities  in  any  calen- 
dar year  are  in  excess  of  $230,000;  and  (C)  no 
person  buying  any  commodity  other  than  po- 
tatoes for  canning  and/or  processing  within 
the  State  where  grown  shall  be  considered  a 
"dealer"  whether  or  not  the  canned  or  proc- 
essed product  is  to  be  shipped  in  interstate  or 
foreign  commerce,  unless  such  product  is 
frozen  or  packed  in  ice,  or  consists  of  cherries 
in  brine,  within  the  meaning  of  paragraph  (4) 
of  this  section.  Any  person  not  considered  as 
a  "dealer"  imder  clauses  (A),  (B),  and  (C)  may 
elect  to  secure  a  license  under  the  provisions 
of  section  499c  of  this  title,  and  in  such  case 
and  while  the  license  is  in  effect  such  person 
shall  be  considered  as  a  "dealer". 

(7)  The  term  "broker"  means  any  person 
engaged  in  the  business  of  negotiating  sales 
and  purchases  of  any  perishable  agricultural 
commodity  in  interstate  or  foreign  commerce 
for  or  on  behalf  of  the  vendor  or  the  purchas- 
er, respectively,  except  that  no  person  shall 
be  deemed  to  be  a  "broker"  if  such  person  is 
an  independent  agent  negotiating  sales  for 
and  on  behalf  of  the  vendor  and  if  the  only 
sales  of  such  commodities  negotiated  by  such 
person  are  sales  of  frozen  fruits  and  vegeta- 
bles having  an  invoice  value  not  in  excess  of 
$230,000  in  any  calendar  year. 

(8)  A  transaction  in  respect  of  any  perish- 
able agricultural  commodity  shall  be  consid- 
ered in  interstate  or  foreign  commerce  if  such 
commodity  is  part  of  that  current  of  com- 
merce usual  in  the  trade  in  that  commodity 
whereby  such  commodity  and/or  the  prod- 
ucts of  such  commodity  are  sent  from  one 
State  with  the  expectation  that  they  will  end 
their  transit,  after  purchase,  in  another,  in- 
cluding, in  addition  to  cases  within  the  above 
general  description,  all  cases  where  sale  is 
either  for  shipment  to  another  State,  or  for 
processing  within  the  State  and  the  shipment 
outside  the  State  of  the  products  resulting 
from  such  processing.  Commodities  normally 
in  such  current  of  commerce  shall  not  be  con- 
sidered out  of  such  commerce  through  resort 
being  had  to  any  means  or  device  intended  to 
remove  transactions  in  respect  thereto  from 
the  provisions  of  this  chapter. 

(9)  The  term  "responsibly  connected" 
means  affiliated  or  connected  with  a  commis- 
sion merchant,  dealer,  or  broker  as  (A)  part- 
ner in  a  partnership,  or  (B)  officer,  director, 
or  holder  of  more  than  10  per  centum  of  the 
outstanding  stock  of  a  corporation  or  associa- 
tion. 

(10)  The  terms  "employ"  and  "employ- 
ment" mean  any  affiliation  of  any  person 
with  the  business  operations  of  a  licensee, 
with  or  without  compensation,  including  own- 
ership  or  self -employment. 


(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  §  1011(1),  105  Stat.  1898.) 

AHENDBIENTS 

1991— Pub.  L.  102-237  inserted  section  catchline, 
added  subsec.  (a),  designated  existing  provisions  as 
subsec.  (b),  and  in  subsec.  (b),  inserted  heading,  substi- 
tuted "For  purposes  of  this  chapter:"  for  "When  used 
in  this  chapter—"  and  periods  for  semicolons  at  the 
end  of  pars.  (1)  to  (6)  and  (9). 

Study  of  Domestic  Fruit  and  Vegetable  Industry 

Pub.  L.  101-624,  title  XIII.  §§  1301-1305.  Nov.  28, 
1990,  104  Stat.  3559.  3560.  provided  that: 

"SEC.  1301.  FINDINGS. 
"Congress  finds  that— 

"(1)  fruits,  vegetables,  and  specialty  crops  are  a 
vital  and  important  source  of  nutrition  for  the  gen- 
eral health  and  welfare  of  the  people  of  the  United 
States;  and 

"(2)  fruits  and  vegetables  are  recommended  as  an 
essential  part  of  a  healthy,  nutritious  diet  by  numer- 
ous health  officials  and  organizations  including  the 
Surgeon  General  of  the  United  States;  the  National 
Institutes  of  Health;  the  National  Cancer  Institute; 
the  American  Heart  Association;  the  Conunittee  on 
Diet,  Nutrition  and  Cancer  of  the  National  Academy 
of  Sciences;  the  Department  of  Agriculture;  and  the 
Department  of  Health  and  Human  Services. 

"SEC.  1302.  PURPOSES. 

"The  purposes  of  this  subtitle  [subtitle  A 
(§§  1301-1309)  of  Pub.  L.  101-624,  enacting  section 
499b-l  of  this  title,  amending  sections  608c  and  608e-l 
of  this  title,  and  enacting  this  note]  are  to— 

"(1)  improve  the  Nation's  dietary  and  nutritional 
standards  by  promoting  domestically  produced 
wholesome  and  nutritious  fruit  and  vegetable  prod- 
ucts; 

"(2)  increase  the  public  awareness  as  to  the  diffi- 
culties domestic  producers  experience  regarding  the 
production,  harvesting,  and  marketing  of  these  prod- 
ucts; and 

"(3)  aid  in  the  development  of  new  technology  and 
techniques  that  will  assist  domestic  producers  in 
meeting  the  challenges  of  increased  demands  for 
fruit  and  vegetable  products  in  the  future. 

"SEC.  1303.  DECLARATION. 

"Congress  declares  that  the  domestic  production  of 
fruits  and  vegetables  is  an  integral  part  of  this  Na- 
tion's farm  policy. 

"SEC.  1304.  STUDY  OF  THE  FRUIT  AND  VEGETA- 
BLE INDUSTRY. 
"(a)  Study.— 

"(1)  In  general.— The  Secretary  of  Agriculture 
shall  conduct  a  study  to  determine  the  state  of  the 
domestic  fruit  and  vegetable  industry.  In  conducting 
such  study,  the  Secretary  of  Agricultiu-e  shall  con- 
sult with  such  agencies  or  departments,  as  deter- 
mined necessary  by  the  Secretary  of  Agriculture,  in- 
cluding the  Environmental  Protection  Agency,  the 
Department  of  Health  and  Human  Services,  the  De- 
partment of  Commerce,  the  Department  of  Labor, 
and  the  Department  of  Education. 

"(2)  Contents.— The  study  conducted  under  para- 
graph (1)  shall  include— 

"(A)  a  review  of  the  availability  of  an  adequate 
labor  supply  for  maintaining  and  harvesting  of 
fruits  and  vegetables; 

"(B)  a  review  of  the  availability  of  crop  insur- 
ance  or  disaster  assistance  for  fruit  and  vegetable 
producers; 

"(C)  a  review  of  scientific  and  technological  ad- 
vances in  the  areas  of  genetics,  biotechnology,  in- 
tegrated pest  management,  post  harvest  protec- 
tion, and  other  scientific  developments  related  to 
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the  production  and  marketing  of  fruits  and  vegeta- 
bles; 

''(D)  an  examination  of  the  availability  of  safe 
and  effective  chemicals  for  use  in  the  production 
of  fruits  and  vegetables,  and  an  evaluation  of  the 
value  of  national  uniformity  to  both  consumers 
and  producers; 

"(E)  a  review  of  the  requirements  and  cost  of  la- 
beling fruits  and  vegetables  in  the  industry,  and 
the  benefits  that  would  result  from  the  labeling  of 
such  products;  and 

"(F)  a  review  of  Federal  educational  programs 
that  teach  the  importance  of  fruits  and  vegetables 
to  a  proper  diet. 
"(b)  Report.— Not  later  than  18  months  after  the 
date  of  enactment  of  this  title  [Nov.  28. 19903,  the  Sec- 
retary of  Agriculture  shall  prepare  and  submit,  to  the 
Committee  on  Agriculture  of  the  House  of  Represent- 
atives and  the  Committee  on  Agricultiu-e,  Nutrition, 
and  Forestry  of  the  Senate,  a  report  containing  the  re- 
sults of  the  study  described  in  subsection  (a).  Such 
report  shall  include— 

"(1)  the  recommendations  of  the  Secretary  con- 
cerning the  manner  in  which  producers  of  domestic 
fruit  and  vegetable  commodities  that  are  not  receiv- 
ing assistance  under  the  programs  that  provide 
market  enhancement  assistance  (such  as  the  export 
enhancement  program  imder  subtitle  B  of  title  XI  of 
the  Food  Security  Act  of  1985  (7  U.S.C.  1736p  et 
seq.)  to  producers  of  domestic  fruit  and  vegetable 
commodities,  could  participate  in  such  programs; 
and 

"(2)  the  recommendations  to  the  Secretary  con- 
cerning the  establishment  of  additional  programs  of 
the  type  described  in  paragraph  (1)  to  assist  produc- 
erp  of  domestic  fruit  and  vegetable  conmiodities  in 
increasing  their  production  and  in  expanding  domes- 
tic and  foreign  markets  for  the  products  of  such  pro- 
ducers. 

"SEC.    1305.    COUNTRY    OF    ORIGIN    LABELING 
PROGRAMS, 
"(a)  Grown  in  the  U.S.  Program.— The  Secretary  of 
Agriculture  (hereafter  referred  to  in  this  section  as 
the  'Secretary')  shall  implement  a  program  defining 
the  conditions  under  which  non-perishable  agricultur- 
al products  may  be  designated  as  'grown  in  the  U.S.*. 
"(b)  Pilot  Program.— 

"(1)  In  general.— The  Secretary  shall  implement  a 
2-year  pilot  program  during  which  time  perishable 
agricultural  products  (fresh  fruits  and  vegetables) 
are  labeled  or  marked  as  to  their  country  of  origin. 
This  program  shall  be  conducted  nationwide.  After 
the  2-year  period,  the  Secretary  shall  conduct  a 
study  to  determine  the  results  of  the  program.  The 
Secretary  shall  submit  to  the  Congress  the  results  of 
the  study  within  18  months  from  the  date  of  comple- 
tion of  the  program. 
"(2)  Details  of  the  pilot  program.— 

"(A)  Designation  of  country  of  origin.— The 
program  shall  require  that  the  country  of  origin  of 
perishable  agricultural  products  be  indicated  on 
any  such  products  or  on  the  package,  display, 
holding  unit,  or  bin  by  means  of  a  label,  stamp, 
mark,  placard,  or  other  clear  and  visible  indication 
at  the  point  of  sale  by  any  commission  merchant, 
dealer,  broker,  or  grocer.  A  sign  near  the  products 
shall  be  an  acceptable  indication  of  the  country  of 
origin. 
"(B)  Application  of  program.— 

"(i)  Imported  and  domestic  products.— The 
program  shall  apply  to  imported  and  domestic 
perishable  agricultural  products  (including  fresh 
fruits  and  vegetables). 

"(ii)  Iia>ORTED  PERISHABLE  AGRICULTURAL  PROD- 
UCTS.—The  labeling  program  shall  apply  to  im- 
ported perishable  agricultural  products  that 
enter  the  United  States  marked  as  to  the  coun- 
try of  origin  and  that  are  in  compliance  with  sec- 
tion 304(a)  of  the  Tariff  Act  of  1930  [19  U.S.C. 
1304(a)]. 


"(C)  Exemptions.— The  Secretary  may  provide 
for  exemptions  for  products  that  are  exempted, 
under  section  304(a)(3)(J)  of  the  Tariff  Act  of 
1930,  from  the  country  of  origin  marking  require- 
ments of  that  Act  [19  U.S.C.  1202  et  seq.l. 
"(c)  Authorization  of  Appropriations.— There  are 
authorized  to  be  appropriated  such  sums  as  are  neces- 
sary to  carry  out  this  section," 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  499b-l  of  this 
title;  title  31  section  3903. 

§  499b.  Unfair  conduct 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  499b-l,  499d, 
499e,  499f ,  499g,  499h,  499m  of  this  title. 

§499b-l.  Products  produced  in  distinct  geographic 
areas 

(a)  In  general 

In  the  case  of  a  perishable  agricultural  com- 
modity (as  defined  under  the  Perishable  Agri- 
cultural Commodity  Act  (7  U.S.C.  499a(4))— 

(1)  subject  to  a  Federal  marketing  order 
imder  the  Agricultural  Marketing  Agreement 
Act  of  1937  (7  U.S.C.  601  et  seq.); 

(2)  traditionally  identified  as  being  pro- 
duced in  a  distinct  geographic  area,  State,  or 
region;  and 

(3)  the  unique  identity,  based  on  such  dis- 
tinct geographic  area,  of  which  has  been  pro- 
moted with  funds  collected  through  producer 
contributions  pursuant  to  such  marketing 
order, 

no  person  may  use  the  unique  name  or  geo- 
graphical designation  of  such  commodity  to 
promote  the  sale  of  a  similar  commodity  pro- 
duced outside  such  area.  State,  or  region. 

(b)  Penalties 

A  violation  of  this  section  shall  be  considered 
a  violation  of  paragraphs  (4)  and  (5)  of  section 
2  of  the  Perishable  Agricultural  Commodities 
Act  (7  U.S.C.  499b(4)  and  (5)). 

(c)  Reimbursement 

A  person  bringing  a  complaint  under  this  sec- 
tion shall  reimburse  the  Secretary  of  Agricul- 
ture for  any  and  all  costs  associated  with  the 
enforcement  of  this  section. 

(d)  Prohibition 

The  Secretary  of  Agriculture  shall  not  in- 
crease any  fees  charged  under  the  Perishable 
Agricultural  Commodities  Act  [7  U.S.C.  499a  et 
seq.  3  to  offset  costs  associated  with  the  oper- 
ation of  this  section. 

(e)  Regulations 

The  Secretary  shall  promulgate  regulations 
to  carry  out  this  section. 

(Pub.  L.  101-624,  title  XIII,  §1309,  Nov.  28, 
1990,  104  Stat.  3562.) 

References  in  Text 

The  Perishable  Agricultiu-al  Commodity  Act,  and 
the  Perishable  Agricultural  Commodities  Act,  referred 
to  in  subsecs.  (a),  (b),  and  (d),  probably  mean  the  Per- 
ishable Agricultural  Commodities  Act,  1930,  act  June 
10,  1930,  ch.  436,  46  Stat.  531,  as  amended,  which  is 


56-001  O  —  92  —  13  :  QL3 


§499c 


TITLE  7— AGRICULTURE 


Page  346 


classified  generally  to  this  chapter  (§  499a  et  seq.).  For 
complete  classification  of  this  Act  to  the  Code,  see  sec- 
tion 499a(a)  of  this  title  and  Tables. 

The  Agricultural  Marketing  Agreement  Act  of  1937 
(7  U.S.C.  601  et  seq.).  referred  to  in  subsec.  (a)(1),  is 
act  June  3,  1937,  ch.  296,  50  Stat.  246,  as  amended, 
which  is  classified  principally  to  chapter  26A  (§  671  et 
seq.)  of  this  title.  For  complete  classification  of  this 
Act  to  the  Code,  see  section  674  of  this  title  and 
Tables.  The  Agricultural  Marketing  Agreement  Act  of 
1937  reenacted  and  amended  the  Agricultima  Adjust- 
ment Act,  title  I  of  act  May  12.  1933,  ch.  25,  48  Stat. 
31,  as  amended,  which  is  classified  generally  to  chap- 
ter 26  (§  601  et  seq.)  of  this  title.  For  complete  classifi- 
cation of  this  Act  to  the  Code,  see  Short  Title  note  set 
out  under  section  601  of  this  title  and  Tables. 

Codification 

Section  was  enacted  as  part  of  the  Food,  Agricul- 
ture, Conservation,  and  Trade  Act  of  1990,  and  not  as 
part  of  the  Perishable  Agricultural  Commodities  Act, 
1930  which  comprises  this  chapter. 

§  499c.  Licenses 

iSee  main  edition  for  text  ofia)l 

(b)  Application;  fees;  creation  and  limitation  of  Per- 
ishable Agricultural  Commodities  Act  Fund; 
availability  of  fund  for  administrative  expenses; 
budget  requirements;  notice  of  increase  in  annual 
fee;  filing  of  views  and  objections  to  Increase 

Any  person  desiring  any  such  license  shall 
make  application  to  the  Secretary.  The  Secre- 
tary may  by  regulation  prescribe  the  informa- 
tion to  be  contained  in  such  application  and  to 
be  furnished  thereafter.  Upon  the  filing  of  the 
application,  and  annually  thereafter,  the  appli- 
cant shall  pay  such  fee  as  the  Secretary  deter- 
mines necessary  to  meet  the  reasonably  antici- 
pated expenses  for  administering  this  chapter 
and  sections  491,  493  to  497  of  this  title,  but  in 
no  event  shall  such  fee  exceed  $400,  plus  $200 
for  each  branch  or  additional  business  facility 
operated  by  the  applicant  in  excess  of  nine 
such  facilities,  as  determined  by  the  Secretary. 
Total  annual  fees  for  any  applicant  shall  not 
exceed  $4,000  in  the  aggregate.  Such  fee,  when 
collected,  shall  be  deposited  in  the  Treasury  of 
the  United  States  as  a  special  fund,  without 
fiscal  year  limitation,  to  be  designated  as  the 
"Perishable  Agricultural  Commodities  Act 
Fund",  which  shall  be  available  for  all  expenses 
necessary  to  the  administration  of  this  chapter 
and  sections  491,  493  to  497  of  this  title,  re- 
ferred to  above.  Any  reserve  funds  in  the  Per- 
ishable Agricultural  Commodities  Act  Fund 
may  be  invested  by  the  Secretary  in  insured  or 
f uUy-coUateralized  interest-bearing  accounts  or, 
at  the  discretion  of  the  Secretary,  by  the  Secre- 
tary of  the  Treasury  in  United  States  Govern- 
ment debt  instruments.  Any  interest  earned  on 
such  reserve  f imds  shall  be  credited  to  the  Per- 
ishable Agricultural  Commodities  Act  Fund  and 
shall  be  available  for  the  same  purposes  as  the 
fees  deposited  in  such  fund.  The  amount  of 
money  accimiulated  and  on  hand  in  the  special 
fund  at  the  end  of  any  fiscal  year  shall  not 
exceed  25  percent  of  the  projected  budget  for 
the  next  following  fiscal  year.  Financial  state- 
ments prescribed  by  the  Director  of  the  Office 
of  Management  and  Budget  for  the  last  com- 
pleted fiscal  year,  and  as  estimated  for  the  cur- 
rent and  ensuing  fiscal  years,  shall  be  included 


in  the  budget  as  submitted  to  the  Congress  an- 
nually. The  Secretary  shall  give  public  notice  of 
any  increase  to  be  made  in  the  annual  fee  pre- 
scribed by  him  hereimder  and  shall  allow  a  rea- 
sonable time  prior  to  the  effective  date  of  such 
increase  for  interested  persons  to  file  their 
views  on  or  objections  to  such  increase. 

iSee  main  edition  for  text  of{c)1 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XIII,  §  1361,  104  Stat.  3568.) 

AfifENDMENTS 

1990-Subsec.  (b).  Pub.  L.  101-624  substituted  ".  Any 
reserve  f imds  in  the  Perishable  Agricultural  Commod- 
ities Act  Fund  may  be  invested  by  the  Secretary  in  in- 
sured or  fully-collateralized  interest-bearing  accounts 
or,  at  the  discretion  of  the  Secretary,  by  the  Secretary 
of  the  Treasury  in  United  States  Government  debt  in- 
struments. Any  interest  earned  on  such  reserve  funds 
shall  be  credited  to  the  Perishable  Agricultiu*al  Com- 
modities Act  Fund  and  shall  be  available  for  the  same 
purposes  as  the  fees  deposited  in  such  fund.  The"  for 
":  Provided,  That  the"  and  ".  Financial"  for  ":  Pro- 
vided further.  That  financial". 

§  499d.  Issuance  of  license 

(a)  Authority  to  do  business;  termination;  renewal 

Whenever  an  applicant  has  paid  the  pre- 
scribed fee  the  Secretary,  except  as  provided 
elsewhere  in  this  chapter,  shall  issue  to  such 
applicant  a  license,  which  shall  entitle  the  li- 
censee to  do  business  as  a  commission  merdhant 
and/or  dealer  and/or  broker  unless  and  until  it 
is  suspended  or  revoked  by  the  Secretary  in  ac- 
cordance with  the  provisions  of  this  chapter,  or 
is  automatically  suspended  under  section 
499g(d)  of  this  title,  but  said  license  shall  auto- 
matically terminate  on  any  anniversary  date 
thereof  unless  the  annual  fee  has  been  paid: 
Provided,  That  notice  of  the  necessity  of 
paying  the  annual  fee  shall  be  mailed  at  least 
thirty  days  before  the  anniversary  date:  Provid- 
ed, further.  That  if  the  annual  fee  is  not  paid  by 
the  anniversary  date  the  licensee  may  obtain  a 
renewal  of  that  license  at  any  time  within 
thirty  days  by  paying  the  fee  provided  in  sec- 
tion 499c(b)  of  this  title,  plus  $5,  which  shall  be 
deposited  in  the  Perishable  Agricultural  Com- 
modities Act  fund  provided  for  by  section 
499c(b)  of  this  title:  And  provided  further.  That 
the  license  of  any  licensee  shall  terminate  upon 
said  licensee,  or  in  case  the  licensee  is  a  part- 
nership, any  partner,  being  discharged  as  a 
bankrupt,  unless  the  Secretary  finds  upon  ex- 
amination of  the  circumstances  of  such  bank- 
ruptcy, which  he  shall  examine  if  requested  to 
do  so  by  said  licensee,  that  such  circumstances 
do  not  warrant  such  termination. 

[See  main  edition  for  text  ofib)  to  (e)] 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  §  1011(2),  105  Stat.  1898.) 

AlCENDMENTS 

1991— Subsec.  (a).  Pub.  L.  102-237  substituted 
"annual"  for  "anual"  before  "fee  has  been  paid". 

§  499e.  Liability  to  persons  Injured 

ISee  main  edition  for  text  ofia)  and  (6)] 
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(c)  Trust  on  commodities  and  sales  proceeds  for  ben- 
efit  of  unpaid  suppliers,  sellers,  or  agents;  preser- 
vation of  trust;  jurisdiction  of  courts 

iSee  main  edition  for  text  ofiDl 

(2)  Perishable  agricultural  commodities  re- 
ceived by  a  commission  merchant,  dealer,  or 
broker  in  all  transactions,  and  all  inventories  of 
food  or  other  products  derived  from  perishable 
agricultural  commodities,  and  any  receivables 
or  proceeds  from  the  sale  of  such  commodities 
or  products,  shall  be  held  by  such  commission 
merchant,  dealer,  or  broker  in  trust  for  the 
benefit  of  all  unpaid  suppliers  or  sellers  of  such 
commodities  or  agents  involved  in  the  transac- 
tion, until  full  payment  of  the  sums  owing  in 
coimection  with  such  transactions  has  been  re- 
ceived by  such  unpaid  suppliers,  sellers,  or 
agents.  Payment  shall  not  be  considered  to 
have  been  made  if  the  supplier,  seller,  or  agent 
receives  a  payment  instrument  which  is  dishon- 
ored. The  provisions  of  this  subsection  shall  not 
apply  to  transactions  between  a  cooperative  as- 
sociation, as  defined  in  section  1141j(a)  of  title 
12,  and  its  members. 

iSee  main  edition  for  text  of  (3)  and  (4)1 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  §  1011(3),  105  Stat.  1898.) 

Amendbients 

1991— Subsec.  (c)(2).  Pub.  L.  102-237  substituted 
",  as"  for  "(as"  before  "defined". 

§  499f.  Complaint  and  investigation 

ISee  main  edition  for  text  of  (a)  and  (6)] 

(c)  Service  of  complaint;  hearing 

If  there  appear  to  be,  in  the  opinion  of  the 
Secretary,  any  reasonable  grounds  for  investi- 
gating any  complaint  made  imder  this  section, 
the  Secretary  shall  investigate  such  complaint 
and  may,  if  in  his  opinion  the  facts  warrant 
such  action,  have  said  complaint  served  by  reg- 
istered mail  or  by  certified  mail  or  otherwise  on 
the  person  concerned  and  afford  such  person 
an  opportunity  for  a  hearing  thereon  before  a 
duly  authorized  examiner  of  the  Secretary  in 
any  place  in  which  the  said  person  is  engaged 
in  business:  Provided,  That  in  complaints 
wherein  the  amount  claimed  as  damages  does 
not  exceed  the  sum  of  $15,000,  a  hearing  need 
not  be  held  and  proof  in  support  of  the  com- 
plaint and  in  support  of  respondent's  answer 
may  be  supplied  in  the  form  of  depositions  or 
verified  statements  of  fact. 

(d)  Determination  by  Secretary  of  violations 

After  opportunity  for  hearing  on  complaints 
where  the  damages  claimed  exceed  the  sum  of 
$15,000  has  been  provided  or  waived  and  on 
complaints  where  damages  claimed  do  not 
exceed  the  sum  of  $15,000  not  requiring  hear- 
ing as  provided  herein,  the  Secretary  shall  de- 
termine whether  or  not  the  commission  mer- 
chant, dealer,  or  broker  has  violated  any  provi- 
sion of  section  499b  of  this  title. 

ISee  main  edition  for  text  o/(e)] 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  §  1011(4),  105  Stat.  1898.) 


Amendbients 

1991~Subsecs.  (c),  (d).  Pub.  L.  102-237  inserted  a 
period  at  end  of  subsec.  (c)  and  substituted  a  period 
for  semicolon  at  end  of  subsec.  (d). 

§  499g.  Reparation  order 

(a)  Determination  by  Secretary  of  Agriculture  of 
amount  of  damages;  order  for  payment 

If  after  a  hearing  on  a  complaint  made  by 
any  person  imder  section  499f  of  this  title,  or 
without  hearing  as  provided  in  subsections  (c) 
and  (d)  of  section  499f  of  this  title,  or  upon  fail- 
ure of  the  party  complained  against  to  answer  a 
complaint  duly  served  within  the  time  pre- 
scribed, or  to  appear  at  a  hearing  after  being 
duly  notified,  the  Secretary  detennines  that 
the  commission  merchant,  dealer,  or  broker  has 
violated  any  provision  of  section  499b  of  this 
title,  he  shall,  unless  the  offender  has  already 
made  reparation  to  the  person  complaining,  de- 
termine the  amoimt  of  damage,  if  any,  to  which 
such  person  is  entitled  as  a  result  of  such  viola- 
tion and  shall  make  an  order  directing  the  of- 
fender to  pay  to  such  person  complaining  such 
amount  on  or  before  the  date  fixed  in  the 
order.  The  Secretary  shall  order  any  commis- 
sion merchant,  dealer,  or  broker  who  is  the 
losing  party  to  pay  the  prevailing  party,  as  rep- 
aration or  additional  reparation,  reasonable 
fees  and  expenses  incurred  in  connection  with 
any  such  hearing.  If,  after  the  respondent  has 
filed  his  answer  to  the  complaint,  it  appears 
therein  that  the  respondent  has  admitted  liabil- 
ity for  a  portion  of  the  amoimt  claimed  in  the 
complaint  as  damages,  the  Secretary  imder 
such  rules  and  regulations  as  he  shall  prescribe, 
unless  the  respondent  has  already  made  repara- 
tion to  the  person  complaining,  may  issue  an 
order  directing  the  respondent  to  pay  to  the 
complainant  the  undisputed  amount  on  or 
before  the  date  fixed  in  the  order,  leaving  the 
respondent's  liability  for  the  disputed  amount 
for  subsequent  determination.  The  remaining 
disputed  amount  shall  be  determined  in  the 
same  manner  and  under  the  same  procedure  as 
it  would  have  been  determined  if  no  order  had 
been  issued  by  the  Secretary  with  respect  to 
the  undisputed  sum. 

(b)  Failure  to  comply  with  order  of  Secretary;  suit  to 
enforce  liability;  order  as  evidence;  costs  and  fees 

If  any  commission  merchant,  dealer,  or 
broker  does  not  pay  the  reparation  award 
within  the  time  specified  in  the  Secretary's 
order,  the  complainant,  or  any  person  for 
whose  benefit  such  order  was  made,  may  within 
three  years  of  the  date  of  the  order  file  in  the 
district  court  of  the  United  States  for  the  dis- 
trict in  which  he  resides  or  in  which  is  located 
the  principal  place  of  business  of  the  commis- 
sion merchant,  dealer,  or  broker,  or  in  any 
State  court  having  general  jurisdiction  of  the 
parties,  a  petition  setting  forth  briefly  the 
causes  for  which  he  claims  damages  and  the 
order  of  the  Secretary  in  the  premises.  The 
orders,  writs,  and  processes  of  the  district 
courts  may  in  these  cases  run,  be  served,  and  be 
returnable  anywhere  in  the  United  States. 
Such  suit  in  the  district  court  shall  proceed  in 
all  respects  like  other  civil  suits  for  damages, 
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except  that  the  findings  and  orders  of  the  Sec- 
retary shall  be  prima-f acie  evidence  of  the  facts 
therein  stated,  and  the  petitioner  shall  not  be 
liable  for  costs  in  the  district  court,  nor  for 
costs  at  any  subsequent  state  of  the  proceed- 
ings, unless  they  accrue  upon  his  appeal.  If  the 
petitioner  finally  prevails,  he  shall  be  allowed  a 
reasonable  attorney's  fee,  to  be  taxed  and  col- 
lected as  a  part  of  the  costs  of  the  suit, 
(c)  Appeal  from  reparation  order;  proceedings 

Either  party  adversely  affected  by  the  entry 
of  a  reparation  order  by  the  Secretary  may, 
within  thirty  days  from  and  after  the  date  of 
such  order,  appeal  therefrom  to  the  district 
court  of  the  United  States  for  the  district  in 
which  said  hearing  was  held:  Provided,  That  in 
cases  handled  without  a  hearing  in  accordance 
with  subsections  (c)  and  (d)  of  section  499f  of 
this  title  or  in  which  a  hearing  has  been  waived 
by  agreement  of  the  parties,  appeal  shall  be  to 
the  district  court  of  the  United  States  for  the 
district  in  which  the  party  complained  against 
is  located.  Such  appeal  shall  be  perfected  by 
the  filing  with  the  clerk  of  said  court  a  notice 
of  appeal,  together  with  a  petition  in  duplicate 
which  shall  recite  prior  proceedings  before  the 
Secretary  and  shall  state  the  grounds  upon 
which  the  petitioner  relies  to  defeat  the  right 
of  the  adverse  party  to  recover  the  damages 
claimed,  with  proof  of  service  thereof  upon  the 
adverse  party.  Such  appeal  shall  not  be  effec- 
tive unless  within  thirty  days  from  and  after 
the  date  of  the  reparation  order  the  appellant 
also  files  with  the  clerk  a  bond  in  double  the 
amount  of  the  reparation  awarded  against  the 
appellant  conditioned  upon  the  pajnnent  of  the 
judgment  entered  by  the  court,  plus  interest 
and  costs,  including  a  reasonable  attorney's  fee 
for  the  appellee,  if  the  appellee  shall  prevail. 
Such  bond  shall  be  in  the  form  of  cash,  negotia- 
ble securities  having  a  market  value  at  least 
equivalent  to  the  amoimt  of  bond  prescribed,  or 
the  undertaking  of  a  surety  company  on  the  ap- 
proved list  of  sureties  issued  by  the  Treasury 
Department  of  the  United  States.  The  clerk  of 
court  shall  immediately  forward  a  copy  thereof 
to  the  Secretary  of  Agriculture,  who  shall 
forthwith  prepare,  certify,  and  file  in  said  court 
a  true  copy  of  the  Secretary's  decision,  findings 
of  fact,  conclusions,  and  order  in  said  case,  to- 
gether with  copies  of  the  pleadings  upon  which 
the  case  was  heard  and  submitted  to  the  Secre- 
tary. Such  suit  in  the  district  court  shall  be  a 
trial  de  novo  and  shall  proceed  in  all  respects 
like  other  civil  suits  for  damages,  except  that 
the  findings  of  fact  and  order  or  orders  of  the 
Secretary  shall  be  prima-f  acie  evidence  of  the 
facts  therein  stated.  Appellee  shall  not  be  liable 
for  costs  in  said  court  and  if  appellee  prevails 
he  shall  be  allowed  a  reasonable  attorney's  fee 
to  be  taxed  and  collected  as  a  part  of  his  costs. 
Such  petition  and  pleadings  certified  by  the 
Secretary  upon  which  decision  was  made  by 
him  shall  upon  filing  in  the  district  court  con- 
stitute the  pleadings  upon  which  said  trial  de 
novo  shall  proceed  subject  to  any  amendment 
allowed  in  that  court. 

iSee  main  edition  for  text  o/(d)] 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  §  1011(5),  105  Stat.  1898.) 


Amendments 

1991— Subsecs.  (a)  to  (c).  Pub.  L.  102-237  substituted 
periods  for  semicolons  at  end  of  subsecs.  (a)  to  (c). 

§499h.  Grounds  for  suspension  or  revocation  of  li- 
cense 

(a)  Authority  of  Secretary 

Whenever  (1)  the  Secretary  determines,  as 
provided  in  section  499f  of  this  title,  that  any 
commission  merchant,  dealer,  or  broker  has  vio- 
lated any  of  the  provisions  of  section  499b  of 
this  title,  or  (2)  any  commission  merchant, 
dealer,  or  broker  has  been  found  guilty  in  a 
Federal  court  of  having  violated  section  499n(b) 
of  this  title,  the  Secretary  may  publish  the 
facts  and  circumstances  of  such  violation  and/ 
or,  by  order,  suspend  the  license  of  such  offend- 
er for  a  period  not  to  exceed  ninety  days, 
except  that,  if  the  violation  is  flagrant  or  re- 
peated, the  Secretary  may,  by  order,  revoke  the 
license  of  the  offender. 

ISee  main  edition  for  text  o/(6)  to  (d)] 

(As  amended  Dec.  13,  1991,  Pub.  L.   102-237. 
title  X,  §  1011(6),  105  Stat.  1898.) 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-237  redesignated  els. 
(a)  and  (b)  as  (1)  and  (2),  respectively,  and  substituted 
a  period  for  semicolon  at  end. 

§  499n.  Inspection  of  perishable  agricultural  commod- 
ities 

(a)  Employment  of  inspectors;  fees  and  expenses;  in- 
spection certificate  as  evidence 

The  Secretary  is  authorized,  independently 
and  in  cooperation  with  other  branches  of  the 
Government,  State,  or  mimicipal  agencies  and/ 
or  any  person,  whether  operating  in  one  or 
more  jurisdictions,  to  employ  and/or  license  in- 
spectors to  inspect  and  certify,  without  regard 
to  the  filing  of  a  complaint  under  this  chapter, 
to  any  interested  person  the  class,  quality,  and/ 
or  condition  of  any  lot  of  any  perishable  agri- 
cultural commodity  when  offered  for  interstate 
or  foreign  shipment  or  when  received  at  places 
where  the  Secretary  shall  find  it  practicable  to 
provide  such  service,  imder  such  rules  and  regu- 
lations as  he  may  prescribe,  including  the  pay- 
ment of  such  fees  and  expenses  as  will  be  rea- 
sonable and  as  nearly  as  may  be  to  cover  the 
cost  for  the  service  rendered:  Provided,  That 
fees  for  inspections  made  by  a  licensed  inspec- 
tor, less  the  percentage  thereof  which  he  is  al- 
lowed by  the  terms  of  his  contract  of  employ- 
ment with  the  Secretary  as  compensation  for 
his  services,  shall  be  deposited  into  the  Treas- 
ury of  the  United  States  as  miscellaneous  re- 
ceipts; and  fees  for  inspections  made  by  an  in- 
spector acting  under  a  cooperative  agreement 
with  a  State,  municipality,  or  other  person 
shall  be  disposed  of  in  accordance  with  the 
terms  of  such  agreement:  Provided  further, 
That  expenses  for  travel  and  subsistence  in- 
curred by  inspectors  shall  be  paid  by  the  appli- 
cant for  inspection  to  the  United  States  Depart- 
ment of  Agriculture  to  be  credited  to  the  appro- 
priation for  carrying  out  the  purposes  of  this 
chapter:  And  provided  further.  That  official  in- 
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spection  certificates  for  fresh  fruits  and  vegeta- 
bles issued  by  the  Secretary  of  Agriculture  pur- 
suant to  any  law  shall  be  received  by  all  officers 
and  all  courts  of  the  United  States,  in  all  pro- 
ceedings under  this  chapter,  and  in  all  transac- 
tions upon  contract  markets  under  Commod- 
ities Exchange  Act  (7  U.S.C.  1  et  seq.),  as  prima- 
facie  evidence  of  the  truth  of  the  statements 
therein  contained. 

ISee  main  edition  for  text  o/(6)] 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  X,  §  1011(7),  105  Stat.  1898.) 

Amendments 

1991--Subsec.  (a).  Pub.  L.  102-237  substituted  "(7 
U.S.C.  1  et  seq.)"  for  "(7  U.S.C..  Supp.  2.  sees.  1  to 
17(a))"  and  a  period  for  semicolon  at  end. 

§  499r.  Repealed.  Pub.  L.  102-237,  title  X,  §  1011(8), 
Dec.  13, 1991, 105  Stat  1898 

Section,  act  June  10,  1930,  ch.  436,  §  18,  46  Stat.  538, 
provided  for  short  title  of  chapter.  See  section  499a(a) 
of  this  title. 


§  499t.  Omitted 


Codification 


Section,  act  June  10,  1930,  ch.  436,  §  20,  as  added 
Aug.  22,  1988,  Pub.  L.  100-414,  §  2,  102  Stat.  1102,  es- 
tablished Perishable  Agricultural  Commodities  Act  In- 
dustry Advisory  Committee,  provided  for  its  member- 
ship, compensation,  etc.,  directed  advisory  committee 
to  review  Perishable  Agricultural  Commodities  Act 
program  and  to  make  findings  and  recommendations 
to  Congress  and  Secretary  of  Agriculture  with  respect 
to  future  operations  of  program,  with  an  interim 
report  not  later  than  Sept.  30,  1989,  and  a  final  report 
not  later  than  May  1,  1990,  containing  results  of  its 
review  and  recommendations,  and  provided  that  advi- 
sory committee  cease  to  exist  on  date  of  its  final 
report. 
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Reporting  requirements  relating  to  tobacco. 

(a)  In  general. 

(b)  Special  rule. 

(c)  Exceptions. 

(d)  Scope. 

(e)  Reports. 

(f)  Penalty. 

(g)  Confidentiality  of  information. 

§  509.  Reporting  requirements  relating  to  tobacco 

(a)  In  general 

Not  later 'than  60  days  after  the  export  of  to- 
bacco or  a  tobacco  product  not  described  in  sub- 
section (b)  of  this  section,  the  exporter  of  such 
tobacco  or  tobacco  product  shall  prepare  a 
report  containing  the  records  relating  to  such 
export  and  submit  such  report  to  the  Secretary 
of  Agriculture. 

(b)  Special  rule 

Manufacturers  of  tobacco  products  shall  pre- 
pare and  maintain  records  on  all  finished  ciga- 
rettes and  cigarette  ready  tobacco.  Information 
contained  in  such  records  shall  be  aggregated 
on  a  quarterly  basis,  certified  as  accurate  by 
the  entity  preparing  such  aggregation,  and  sub- 
mitted to  the  Secretary  of  Agriculture  as  pro- 
vided for  in  this  section.  Tobacco  manufactur- 


ers shall  maintain  records  utilized  to  prepare 
the  aggregation  for  a  period  of  5  years. 

(c)  Exceptions 

The  reporting  and  recordkeeping  require- 
ments of  this  section  shall  not  apply  with  re- 
spect to  cigars,  cigar  tobaccos,  pipe  tobacco, 
chewing  tobacco  in  retail  packaging,  and  snuff 
in  retail  packaging.  In  order  to  qualify  for  the 
exception  under  this  subsection,  the  tobacco 
must  have  a  certification  that  its  end  use  is  for 
cigars,  cigar  tobacco,  pipe  tobacco,  chewing  to- 
bacco in  retail  packaging,  or  snuff  in  retail 
packaging. 

(d)  Scope 

Records  maintained  under  this  section  shall 
include  the  crop  year,  grade,  type,  country  of 
origin,  poundage,  and  such  other  information 
relating  to  the  tobacco  products  as  the  Secre- 
tary determines  appropriate. 

(e)  Reports 

Records,  reports,  and  aggregations  submitted 
to  the  Secretary  of  Agriculture  imder  this  sec- 
tion shall  be  provided  by  the  Secretary  to  the 
Committee  on  Agriculture  of  the  House  of  Rep- 
resentatives and  the  Committee  on  Agricultiu-e, 
Nutrition,  and  Forestry  of  the  Senate,  in  a 
timely  manner. 

(f)  Penalty 

Any  exporter  who  violates  the  provisions  of 
this  section  with  respect  to  the  provision  of 
false  information  or  the  failure  to  provide  re- 
quired information  shall  be  subject  to  section 
1001  of  title  18  for  each  such  violation. 

(g)  Confidentiality  of  information 

The  personally  identifiable  information  con- 
tained in  reports  under  this  section  may  be 
withheld  in  accordance  with  section  552(b)(4) 
of  title  5.  Any  officer  or  employee  of  the  De- 
partment of  Agriculture  who  knowingly  dis- 
closes confidential  information  as  defined  by 
section  1905  of  title  18  shall  be  subject  to  sec- 
tion 1905  of  title  18.  Nothing  in  this  subsection 
shall  be  construed  to  authorize  the  withholding 
of  information  from  Congress. 

(Pub.  L.  98-180,  title  II,  §  214,  as  added  Pub.  L. 
101-624,  title  XV,  §1557,  Nov.  28,  1990,  104 
Stat.  3699,  and  amended  Pub.  L.  102-237,  title 
III,  §  337,  Dec.  13, 1991,  105  Stat.  1859.) 

Codification 

Section  was  enacted  as  part  of  the  Tobacco  Adjust- 
ment Act  of  1983,  and  not  as  part  of  act  Jan.  14,  1929. 
ch.  69,  which  comprises  this  chapter. 

Amendments 

1991— Subsecs.  (c)  to  (g).  Pub.  L.  102-237  added 
subsec.  (c)  and  redesignated  former  subsecs.  (c)  to  (f) 
as  (d)  to  (g),  respectively. 

CHAPTER  21A— TOBACCO  INSPECTION 

§  51  Ir.  Imported  tobacco 

iSee  main  edition  for  text  ofia)  to  (c)l 
(d)  Place  of  inspection;  fees  and  charges 

The  Secretary  of  Agriculture  shall  enforce 
the  provisions  of  subsection  (a)  of  this  section 
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at  the  point  of  entry  of  tobacco  offered  for  im- 
portation into  the  United  States.  The  Secretary 
shall  by  regulation  fix  and  collect  from  the  im- 
porter fees  and  charges  for  inspection  under 
subsection  (a)(1)  and  subsection  (e)  of  this  sec- 
tion which  shall,  as  nearly  as  practicable,  cover 
the  costs  of  such  services,  including  the  admin- 
istrative and  supervisory  costs  customarily  in- 
cluded by  the  Secretary  in  user  fee  calculations. 
The  fees  and  charges,  when  collected,  shall  be 
credited  to  the  current  appropriation  account 
that  incurs  the  cost  and  shall  be  available  with- 
out fiscal  year  limitation  to  pay  the  expenses  of 
the  Secretary  incident  to  providing  services 
under  subsection  (a)(1)  of  this  section,  subsec- 
tion (e)  of  this  section,  and  subsection  (f)  of 
this  section.  Any  fees  collected,  late  payment 
penalties,  and  interest  earned  shall  be  credited 
to  the  account  referred  to  in  this  section  and 
may  be  invested  by  the  Secretary  of  Agricul- 
ture in  insured  or  fuUy-coUateralized  interest- 
bearing  accounts  or,  at  the  discretion  of  the 
Secretary  of  Agriculture,  by  the  Secretary  of 
the  Treasiu-y  in  United  States  Government 
debt  instruments.  Pees  and  charges,  including 
late  payment  penalties,  and  interest  earned 
from  the  investment  of  such  fimds  shall  be 
credited  to  the  account  referred  to  in  this  sec- 
tion. 

ISee  main  edition  for  text  o/(e)] 

(f)  End  users  of  imported  tobacco;  certification,  iden- 
tification, etc.,  requirements 

ISee  main  edition  for  text  ofiDto  (.3)1 

(4)  Subsection  (d)  of  this  section  shall  apply 
with  respect  to  fees  and  charges  imposed  to 
cover  the  costs  of  such  end  user  identification, 
certification,  and  reporting  activities. 

(As  amended  Pub.  L.  101-508,  title  I,  §  1204(c), 
Nov.  5,  1990,  104  Stat.  1388-11;  Pub.  L.  101-624, 
title  XXV.  §  2511,  Nov.  28,  1990,  104  Stat.  4073.) 

ABfENDBiENTS 

1990— Subsec.  (d).  Pub.  L.  101-624  inserted  provi- 
sions crediting  to  account  fees,  penalties  and  interest, 
authorizing  investment  of  interest  earned  therefrom 
in  insured  or  f  ully-collateralized  accounts  or  in  United 
States  Government  debt  instruments,  and  crediting  in- 
terest from  such  investments  to  account. 

Pub.  L.  101-508.  §  1202(c)(1).  which  directed  the  in- 
sertion of  ".  subsection  (e)  of  this  section,  and  subsec- 
tion (f )  of  this  section"  before  the  period  was  executed 
by  making  the  insertion  before  the  period  at  the  end 
thereof  as  the  probable  intent  of  Congress. 

Subsec.  (f)(4).  Pub.  L.  101-508.  §  1202(c)(2).  added 
par.  (4). 

Eppective  Date  of  1990  Amendb«ent 

Section  1301  of  title  I  of  Pub.  L.  101-508  provided 
that:  "This  title  and  the  amendments  made  by  this 
title  [enacting  section  940d  of  this  title,  amending  sec- 
tions 511r.  1441-2,  1444-2.  1444f.  1445.  1445b-3a. 
1445C-3.  1445J.  1446e.  1446f  to  1446h.  1722. 1736.  1736a, 
1783. 1994. 1999.  and  5822  of  this  title  and  section  136a 
of  Title  21.  Pood  and  Drugs,  enacting  provisions  set 
out  as  notes  under  sections  136w.  1421.  and  1445b-3a 
of  this  title,  and  amending  provisions  set  out  as  notes 
under  sections  1421  and  1999  of  this  title]  shall 
become  effective  1  day  after  the  date  of  enactment  of 
the  Pood.  Agricultiu-e.  Conservation,  and  Trade  Act  of 
1990  [Nov.  28. 1990].  or  December  1. 1990,  whichever  is 
earlier." 


CHAPTER  21B— TOBACCO  CONTROL 

Sec. 

516,517.  Repealed. 

§§  516,  517.  Repealed.  Pub.  L.  102-237,  title  X,  §  1019, 
Dec.  13, 1991, 105  Stat.  1906 

Section  516,  act  June  5,  1940,  ch.  232,  §  1,  54  Stat. 
231,  prohibited  exportation  of  seeds  or  plants  without 
permit. 

Section  517,  act  June  5,  1940.  ch.  232,  §  2,  54  Stat. 
231,  provided  penalty  for  violations. 

CHAPTER  26— AGRICULTURAL  ADJUSTMENT 

SUBCHAPTER  III— COMMODITY  BENEFITS 

Sec. 

612C-3.     Repealed. 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  499b-l,  671, 
672,  673,  1446  of  this  title;  title  12  section  1150a;  title 
18  section  433;  title  41  section  22. 

SUBCHAPTER  III— COMMODITY 
BENEFITS 

§608b.  Marketing  agreements;  exemption  from  anti- 
trust laws;  inspection  requirements  for  handlers 
not  subject  to  agreements 

(a)  In  order  to  effectuate  the  declared  policy 
of  this  chapter,  the  Secretary  of  Agriculture 
shall  have  the  power,  after  due  notice  and  op- 
portunity for  hearing,  to  enter  into  marketing 
agreements  with  processors,  producers,  associa- 
tions of  producers,  and  others  engaged  in  the 
handling  of  any  agricultural  commodity  or 
product  thereof,  only  with  respect  to  such  han- 
dling as  is  in  the  current  of  interstate  or  for- 
eign commerce  or  which  directly  burdens,  ob- 
structs, or  affects,  interstate  or  foreign  com- 
merce in  such  commodity  or  product  thereof. 
The  making  of  any  such  agreement  shall  not  be 
held  to  be  in  violation  of  any  of  the  antitrust 
laws  of  the  United  States,  and  any  such  agree- 
ment shall  be  deemed  to  be  lawful:  Provided, 
That  no  such  agreement  shall  remain  in  force 
after  the  termination  of  this  chapter. 

(b)(1)  If  an  agreement  with  the  Secretary  is 
in  effect  with  respect  to  peanuts  pursuant  to 
this  section— 

(A)  all  peanuts  handled  by  persons  who 
have  not  entered  into  such  an  agreement  with 
the  Secretary  shall  be  subject  to  inspection  to 
the  same  extent  and  manner  as  is  required  by 
such  agreement;  and 

(B)  no  such  peanuts  shall  be  sold  or  other- 
wise disposed  of  for  human  consumption  if 
such  peanuts  fail  to  meet  the  quality  require- 
ments of  such  agreement. 

(2)  Violation  of  this  subsection  by  a  person 
who  has  not  entered  into  such  an  agreement 
shall  result  in  the  assessment  by  the  Secretary 
of  a  penalty  equal  to  140  percent  of  the  support 
price  for  quota  peanuts  multiplied  by  the  quan- 
tity of  peanuts  sold  or  disposed  of  in  violation 
of  subsection  (b)(1)(B)  of  this  section,  as  deter- 
mined under  section  1445c-3  of  this  title,  for 
the  marketing  year  for  the  crop  with  respect  to 
which  such  violation  occurs. 
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(As  amended  Dec.  12,  1989,  Pub.  L.  101-220,  §  4, 
103  Stat.  1878;  Dec.  13,  1991,  Pub.  L.  102-237, 
title  I,  8  115(1),  105  Stat.  1840.) 

Codification 

The  provisions  appearing  in  subsec.  (a)  of  this  sec- 
tion except  the  first  sentence,  were  originaUy  enacted 
as  part  of  section  8(2)  of  act  May  12, 1933,  and  former- 
ly appeared  as  section  608(2)  of  this  title. 

Amendments 

1991-Subsec.  (b)(2).  Pub.  L.  102-237  made  technical 
amendment  to  reference  to  section  1445c-3  of  this  title 
involving  corresponding  provisions  of  original  Act. 

1989~Pub.  L.  101-220  designated  existing  provisions 
as  subsec.  (a)  and  added  subsec.  (b). 

Effective  Date  of  1989  Amendbsent 

Section  4(c)  of  Pub.  K  101-220  provided  that:  "The 
amendment  made  by  this  section  [amending  this  sec- 
tion] shall  be  effective  with  respect  to  the  1990  and 
subsequent  crops  of  peanuts." 

§  608c.  Orders  regulating  handling  of  commodity 

iSee  main  edition  for  text  ofil)  to  (4)] 

(5)  Milk  and  its  products;  terms  and  conditions  of 
orders 

In  the  case  of  milk  and  its  products,  orders 
issued  pursuant  to  this  section  shall  contain 
one  or  more  of  the  following  terms  and  condi- 
tions, and  (except  as  provided  in  subsection  (7) 
of  this  section)  no  others: 

[See  main  edition  for  text  of(A)l 

(B)  Providing: 

iSee  main  edition  for  text  of(i)  and  (n)] 

subject,  in  either  case,  only  to  adjustments  for 
(a)  volume,  market,  and  production  differen- 
tials customarily  applied  by  the  handlers  sub- 
ject to  such  order,  (b)  the  grade  or  quality  of 
the  milk  delivered,  (c)  the  locations  at  which 
delivery  of  such  milk  is  made,  (d)  a  further  ad- 
justment to  encourage  seasonal  adjustments  in 
the  production  of  milk  through  equitable  ap- 
portionment of  the  total  value  of  the  milk  pur- 
chased by  any  handler,  or  by  all  handlers, 
among  producers  on  the  basis  of  their  market- 
ings of  milk  during  a  representative  period  of 
time,  which  need  not  be  limited  to  one  year,  (e) 
a  provision  providing  for  the  accumulation  and 
disbursement  of  a  fund  to  encourage  seasonal 
adjustments  in  the  production  of  milk  may  be 
included  in  an  order,  and  (f )  a  further  adjust- 
ment, equitably  to  apportion  the  total  value  of 
milk  purchased  by  any  handler  or  by  all  han- 
dlers among  producers  on  the  basis  of  the  milk 
components  contained  in  their  marketings  of 
milk. 

ISee  main  edition  for  text  ofiOto  (iOl 

(L)  Providing  that  adjustments  in  payments 
by  handlers  under  paragraph  (A)  need  not  be 
the  same  as  adjustments  to  producers  under 
paragraph  (B)  with  regard  to  adjustments  au- 
thorized by  subparagraphs  (2)  and  (3)  of  para- 
graph (A)  and  clauses  (b),  (c),  and  (d)  of  para- 
graph (B)(ii). 

iSee  main  edition  for  text  ofi6)  to  U3)l 


(14)  Violation  of  order;  penalty 

(A)  Any  handler  subject  to  an  order  issued 
under  this  section,  or  any  officer,  director, 
agent,  or  employee  of  such  handler,  who  vio- 
lates any  provision  of  such  order  shall,  on  con- 
viction, be  fined  not  less  than  $50  or  more  than 
$5,000  for  each  such  violation,  and  each  day 
during  which  such  violation  continues  shall  be 
deemed  a  separate  violation.  If  the  court  finds 
that  a  petition  pursuant  to  subsection  (15)  of 
this  section  was  filed  and  prosecuted  by  the  de- 
fendant in  good  faith  and  not  for  delay,  no  pen- 
alty shall  be  imposed  under  this  subsection  for 
such  violations  as  occurred  between  the  date 
upon  which  the  defendant's  petition  was  filed 
with  the  Secretary,  and  the  date  upon  which 
notice  of  the  Secretary's  ruling  thereon  was 
given  to  the  defendant  in  accordance  with  regu- 
lations prescribed  pursuant  to  subsection  (15) 
of  this  section. 

(B)  Any  handler  subject  to  an  order  issued 
imder  this  section,  or  any  officer,  director, 
agent,  or  employee  of  such  handler,  who  vio- 
lates any  provision  of  such  order  may  be  as- 
sessed a  civil  penalty  by  the  Secretary  not  ex- 
ceeding $1,000  for  each  such  violation.  Each 
day  during  which  such  violation  continues  shall 
be  deemed  a  separate  violation,  except  that  if 
the  Secretary  finds  that  a  petition  pursuant  to 
paragraph  (15)  was  filed  and  prosecuted  by  the 
handler  in  good  faith  and  not  for  delay,  no  civil 
penalty  may  be  assessed  under  this  paragraph 
for  such  violations  as  occmred  between  the 
date  on  which  the  handler's  petition  was  filed 
with  the  Secretary,  and  the  date  on  which 
notice  of  the  Secretary's  ruling  thereon  was 
given  to  the  handler  in  accordance  with  regxila- 
tions  prescribed  pursuant  to  paragraph  (15). 
The  Secretary  may  issue  an  order  assessing  a 
civil  penalty  under  this  paragraph  only  after 
notice  and  an  opportunity  for  an  agency  hear- 
ing on  the  record.  Such  order  shall  be  treated 
as  a  final  order  reviewable  in  the  district  courts 
of  the  United  States  in  any  district  in  which 
the  handler  subject  to  the  order  is  an  inhabit- 
ant, or  has  the  handler's  principal  place  of  busi- 
ness. The  validity  of  such  order  may  not  be  re- 
viewed in  an  action  to  collect  such  civil  penalty. 

ISee  main  edition  for  text  of  US)  to  {19)1 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  I,  §§  112,  113,  title  XIII,  §  1306,  104  Stat. 
3380,  3561;  Dec.  13, 1991,  Pub.  L.  102-237,  title  I, 
§  115(2),  105  Stat.  1840.) 

Amendments 

1991— Par.  (5)(B).  Pub.  L.  102-237  substituted 
",  and"  for  "and."  before  cl.  (f )  in  last  sentence. 

199a-Subsec.  (5)(B)(f).  Pub.  L.  101-624.  §  112.  added 
cl.  (f ). 

Subsec.  (5)(L).  Pub.  L.  101-624,  §  113,  added  par.  (L). 

Subsec.  (14)(A).  Pub.  L.  101-624,  §  1306(1),  struck  out 
"(other  than  a  provision  calling  for  payment  of  a  pro 
rata  share  of  expenses)"  before  "shall,  on  conviction" 
and  substituted  ".  If"  for  ":  Provided,  That  if". 

Subsec.  (14)(B).  Pub.  L.  101-624.  S  1306(2).  struck  out 
"(other  than  a  provision  calling  for  payment  of  a  pro 
rata  share  of  expenses)"  before  "may  be  assessed". 
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Effective  Date  of  1990  Abiendment 

Amendments  by  sections  112  and  113  of  Pub.  L. 
101-624  effective  beginning  with  1991  crop  of  an  agri- 
cultural commodity,  with  provision  for  prior  crops,  see 
section  1171  of  Pub.  L.  101-624,  set  out  as  a  note  under 
section  1421  of  this  title. 

Effective  and  Termination  Dates  of  1981 
Amendment 

Section  101(b)  of  Pub.  L.  97-98,  as  amended  by  Pub. 
L.  99-198,  title  I,  §  132,  Dec.  23,  1985,  99  Stat.  1373; 
Pub.  L.  101-624,  title  I,  §  108,  Nov.  28,  1990,  104  Stat. 
3380,  provided  that:  "The  provisions  of  subsection  (a) 
[amending  this  section]  shall  become  effective  Janu- 
ary 1, 1982,  and  shall  terminate  December  31, 1995." 

Minnesota- Wisconsin  Price  Series  Reform 

Section  103  of  Pub.  L.  101-624  provided  that: 
"(a)  In  General.— Within  60  days  of  the  date  of  en- 
actment of  this  Act  [Nov.  28,  19903,  the  Secretary  of 
Agriculture  shall  commence  to  accept  alternative  pric- 
ing formula  recommendations,  as  they  may  relate  to 
the  Minnesota- Wisconsin  price  series  used  to  deter- 
mine the  minimum  prices  paid  imder  milk  marketing 
orders,  in  order  to  amend  such  milk  marketing  orders 
authorized  under  section  8c  of  the  Agricultural  Ad- 
justment Act  (7  U.S.C.  608c),  reenacted  with  amend- 
ments by  the  Agricultural  Marketing  Agreement  Act 
of  1937.  Among  the  alternative  pricing  formulas  to  be 
considered  by  the  Secretary  shall  be  a  price  series 
based  on  prices  paid  by  milk  processors  for  Grade  A 
milk  and  manufacturing  grade  milk  that  is  used  in  the 
manufacture  of  dairy  products. 

"(b)  Availability  of  DATA.-~The  Secretary  shall 
compile  and  make  available  to  the  public  the  historical 
and  current  data  used  to  compare  the  alternative  pric- 
ing formulas  submitted  and  recommended  as  provided 
in  subsection  (a)  with  the  existing  Minnesota- Wiscon- 
sin price  series. 

"(c)  Implementation  in  Federal  Marketing 
Orders.— 

"(1)  Announcement  of  hearing.— Not  later  than 
October  1, 1991,  the  Secretary  shall— 

"(A)  annoimce  a  national  hearing  to  consider  the 
proposed  replacement  of  the  Minnesota- Wisconsin 
price  series  in  Federal  milk  marketing  orders;  and 
"(B)  invite  industry  and  consumer  proposals  on 
the  specific  provisions  to  be  considered  for  each 
order. 

"(2)  Report  to  congress.— On  issuance  of  the  final 
decision  on  the  hearing  proposals,  the  Secretary 
shall  report  the  decision  to  the  Committee  on  Agri- 
culture of  the  House  of  Representatives  and  the 
Committee  on  Agriculture,  Nutrition,  and  Forestry 
of  the  Senate. 

"(3)  Opportunity  for  public  comment.— The  op- 
portimity  for  public  comment  on  the  recommended 
decision  shall  not  be  less  than  30  legislative  days. 
For  purposes  of  this  paragraph,  the  term  'legislative 
day'  means  a  day  on  which  either  House  of  Congress 
is  in  session." 

Hearings  on  Federal  Milk  Marketing  Orders 

Section  104  of  Pub.  L.  101-624  provided  that:  "The 
Secretary  of  Agriculture  shall— 

"(1)  conclude  the  national  hearings  announced  by 
the  Secretary  on  March  29,  1990,  regarding  possible 
changes  in  the  pricing  provisions  of  Federal  milk 
marketing  orders;  and 

"(2)  to  the  maximum  extent  practicable  consistent 
with  applicable  laws,  effect  any  resulting  system- 
wide  changes  in  the  Federal  orders  setting  minimum 
prices  that  milk  processors  must  pay  for  Grade  A 
milk  received  from  producers,  by  January  1, 1992." 

Status  of  Producer  Handlers 

Section  115  of  title  I  of  Pub.  L.  101-624  provided 
that:  "The  legal  status  of  producer  handlers  of  milk 


under  the  Agricultural  Adjustment  Act  (7  U.S.C.  601 
et  seq.),  reenacted  with  amendments  by  the  Agricul- 
tural Marketing  Agreement  Act  of  1937,  shall  be  the 
same  after  the  amendments  made  by  this  title  [enact- 
ing section  1446e  of  this  title  and  amending  sections 
450Z.  608c,  and  1446a  of  this  title,  section  713a-14  of 
Title  15,  Commerce  and  Trade,  and  provisions  set  out 
as  notes  under  sections  608c  and  1731  of  this  title] 
take  effect  as  it  was  before  the  effective  date  of  the 
amendments  [see  Effective  Date  of  1990  Amendment 
note  set  out  under  section  1421  of  this  title]." 

Multiple  Component  Pricing  Study 

Section  116  of  Pub.  L.  101-624  provided  that: 
"(a)  In  General.— Not  later  than  60  days  after  the 
date  of  enactment  of  this  Act  [Nov.  28,  1990],  the  Sec- 
retary of  Agriculture  shall  initiate  a  study  to  deter- 
mine whether,  and  to  what  extent,  milkfat  is  being 
produced  in  the  United  States  in  excess  of  commercial 
market  needs  as  a  result  of  any  provision  of  law,  regu- 
lation, or  order  that  affects  the  manner  in  which  pro- 
ducers receive  payment  for  milk  on  the  basis  of  the 
milk  components  contained  in  their  marketings  of 
milk  under  any  Federal  or  State  milk  pricing  program. 
"(b)  Study.- In  conducting  the  study,  the  Secretary 
shall  assess  the  potential  impact  on  achieving  balance 
in  the  production,  marketing,  and  domestic  commer- 
cial use  of  milkfat  through  adoption  of  multiple  com- 
ponent pricing  programs  under  Federal  and  State  milk 
pricing  programs. 

"(c)  Report.— Not  later  that  180  days  after  the  date 
of  enactment  of  this  Act  [Nov.  28,  1990],  the  Secretary 
shall— 

"(1)  report  the  results  of  the  study  conducted 
under  subsection  (a),  together  with  associated  rec- 
ommendations, to  the  Committee  on  Agriculture  of 
the  House  of  Representatives  and  the  Committee  on 
Agriculture,  Nutrition,  and  Forestry  of  the  Senate; 
and 
"(2)  publish  the  results  of  the  study. 

"(d)       iBiPLEBfENTATION       IN       FEDERAL       MARKETING 

Orders.— On  completion  and  publication  of  the  study 
described  in  this  section,  the  Secretary  shall— 

"(1)  announce  a  national  hearing  to  consider  the 
adoption  of  multiple  component  pricing  provisions 
in  individual  Federal  milk  marketing  orders  issued 
under  section  8c  of  the  Agricultural  Adjustment  Act 
(7  U.S.C.  608c),  reenacted  with  amendments  by  the 
Agricultural  Marketing  Agreement  Act  of  1937;  and 
"(2)  invite  industry  and  consumer  proposals  on  the 
specific  provisions  to  be  considered  for  each  order." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  602,  608e-l, 
610,  672,  673,  853,  855,  1392,  1446e.  6409  of  this  title. 

§608e-l.   Import   prohibitions   on   specified   foreign 
produce 

(a)  Import  prohibitions  on  tomatoes,  avocados,  limes, 
etc. 

Subject  to  the  provisions  of  subsections  (c) 
and  (d)  of  this  section  and  notwithstanding  any 
other  provision  of  law,  whenever  a  marketing 
order  issued  by  the  Secretary  of  Agriculture 
pursuant  to  section  608c  of  this  title  contains 
any  terms  or  conditions  regulating  the  grade, 
size,  quality,  or  maturity  of  tomatoes,  raisins, 
olives  (other  than  Spanish-style  green  olives), 
prunes,  avocados,  mangoes,  limes,  grapefruit, 
green  peppers,  Irish  potatoes,  cucumbers,  or- 
anges, onions,  walnuts,  dates,  filberts,  table 
grapes,  eggplants,  kiwifruit,  nectarines,  plums, 
pistachios,  or  apples  produced  in  the  United 
States  the  importation  into  the  United  States 
of  any  such  commodity,  other  than  dates  for 
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processing,  during  the  period  of  time  such 
order  is  in  effect  shall  be  prohibited  unless  it 
complies  with  the  grade,  size,  quality,  and  ma- 
turity provisions  of  such  order  or  comparable 
restrictions  promulgated  hereimder:  Provided, 
That  this  prohibition  shall  not  apply  to  such 
commodities  when  shipped  into  continental 
United  States  from  the  Commonwealth  of 
Puerto  Rico  or  any  Territory  or  possession  of 
the  United  States  where  this  chapter  has  force 
and  effect:  Provided  further.  That  whenever 
two  or  more  such  marketing  orders  regulating 
the  same  agricultural  commodity  produced  in 
different  areas  of  the  United  States  are  concur- 
rently in  effect,  the  importation  into  the 
United  States  of  any  such  commodity,  other 
than  dates  for  processing,  shall  be  prohibited 
unless  it  complies  with  the  grade,  size,  quality, 
and  maturity  provisions  of  the  order  which,  as 
determined  by  the  Secretary  of  Agriculture, 
regulates  the  commodity  produced  in  the  area 
with  which  the  imported  commodity  is  in  most 
direct  competition.  Such  prohibition  shall  not 
become  effective  until  after  the  giving  of  such 
notice  as  the  Secretary  of  Agriculture  deter- 
mines reasonable,  which  shall  not  be  less  than 
three  days.  In  determining  the  amount  of 
notice  that  is  reasonable  in  the  case  of  toma- 
toes the  Secretary  of  Agriculture  shall  give  due 
consideration  to  the  time  required  for  their 
transportation  and  entry  into  the  United  States 
after  picking.  Whenever  the  Secretary  of  Agri- 
culture finds  that  the  application  of  the  restric- 
tions imder  a  marketing  order  to  an  imported 
commodity  is  not  practicable  because  of  vari- 
ations in  characteristics  between  the  domestic 
and  imported  commodity  he  shall  establish 
with  respect  to  the  imported  commodity,  other 
than  dates  for  processing,  such  grade,  size, 
quality,  and  maturity  restrictions  by  varieties, 
types,  or  other  classifications  as  he  finds  will  be 
equivalent  or  comparable  to  those  imposed 
upon  the  domestic  commodity  under  such 
order.  The  Secretary  of  Agriculture  may  pro- 
mulgate such  rules  and  regulations  as  he  deems 
necessary,  to  carry  out  the  provisions  of  this 
section.  Any  person  who  violates  any  provision 
if  1  this  section  or  of  any  rule,  regulation,  or 
order  promulgated  hereimder  shall  be  subject 
to  a  forfeiture  in  the  amount  prescribed  in  sec- 
tion 608a(5)  of  this  title  or,  upon  conviction,  a 
penalty  in  the  amount  prescribed  in  section 
608c(14)  of  this  title,  or  to  both  such  forfeiture 
and  penalty. 

ISee  main  edition  for  text  o/(6)] 

(c)  Notification  of  United  States  Trade  Representative 
of  import  restrictions;  advisement  of  Secretary  of 
Agriculture 

Prior  to  any  import  prohibition  or  regulation 
under  this  section  being  made  effective  with  re- 
spect to  any  conmiodity— 

(1)  the  Secretary  of  Agriculture  shall  notify 
the  United  States  Trade  Representative  of 
such  import  prohibition  or  regulation;  and 

(2)  the  United  States  Trade  Representative 
shall  advise  the  Secretary  of  Agriculture, 
within  60  days  of  the  notification  under  para- 


^  So  in  original.  Probably  should  be  "of". 


graph  (1),  to  ensure  that  the  application  of 
the  grade,  size,  quality,  and  maturity  provi- 
sions of  the  relevant  marketing  order,  or  com- 
parable restrictions,  to  imports  is  not  incon- 
sistent with  United  States  international  obli- 
gations imder  any  trade  agreement,  including 
the  General  Agreement  on  Tariffs  and  Trade. 

(d)  Proposed  prohibition  or  regulation;  authority  of 
Secretary  of  Agriculture  to  proceed 

The  Secretary  may  proceed  with  the  pro- 
posed prohibition  or  regulation  if  the  Secretary 
receives  the  advice  and  concurrence  of  the 
United  States  Trade  Representative  within  60 
days  of  the  notification  under  subsection  (c)(1) 
of  this  section. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XIII,  §§  1307, 1308, 104  Stat.  3561.) 

AlfENDMENTS 

1990-Subsec.  (a).  Pub,  K  101-624,  §§  1307.  1308(1). 
substituted  "Subject  to  the  provisions  of  subsections 
(c)  and  (d)  of  this  section  and  notwithstanding  any 
other  provision  of  law."  for  "Notwithstanding  any 
other  provision  of  law."  and  "eggplants,  kiwifniit.  nec- 
tarines, pliuns.  pistachios,  or  apples"  for  "or  egg- 
plants". 

Subsecs.  (c).  (d).  Pub.  L.  101-624.  §  1308(2),  added 
subsecs.  (c)  and  (d). 

§612c.  Appropriation  to  encourage  exportation  and 
domestic  consumption  of  agricultural  products 

Report  on  EntitleB(IEnt  Cobohodity  Processing 

Pub.  L.  101-624.  title  XVII.  §  1773(f),  Nov.  28,  1990. 
104  Stat.  3811,  provided  that: 

"(1)  In  general.— Not  later  than  January  1. 1992,  the 
Comptroller  General  of  the  United  States  shall  submit 
a  report  regarding  processing  of  entitlement  commod- 
ities used  in  child  nutrition  programs  to  the  Commit- 
tee on  Agriculture  of  the  House  of  Representatives 
and  the  Committee  on  Agriculture.  Nutrition,  and  For- 
estry of  the  Senate. 

"(2)  Consultation.— The  ComptroUer  General  shall 
consult  with  representatives  of  State  and  Federal  com- 
modity distribution  authorities,  local  elected  school 
authorities,  local  school  food  service  authorities,  and 
food  processors  with  experience  providing  service  to 
child  nutrition  programs  regarding  the  scope  and 
design  of  the  report. 

"(3)  Evaluation.— The  report  shall  evaluate  the 
extent  to  which— 

"(A)  processing  of  entitlement  commodities  occurs 
in  the  States; 

"(B)  governmental  requirements  for  participation 
in  the  processing  vary  among  States;  and 

"(C)  entitlement  commodity  recipients  are  satis- 
fied with  access  to  and  services  provided  through  en- 
titlement commodity  processing." 

Soup  Kitchens  and  Other  Emergency  Food  Aid 

Pub.  L.  100-435.  title  I.  §  110.  Sept.  19. 1988, 102  Stat. 
1651.  as  amended  by  Pub.  L.  101-624.  title  XVII. 
§  1774(a).  Nov.  28,  1990,  104  Stat.  3811;  Pub.  L. 
102-237,  title  IX,  §  922(a).  Dec.  13.  1991,  105  Stat.  1888, 
provided  that: 

"(a)  Purpose.— It  is  the  purpose  of  this  section  to  es- 
tablish a  formula  so  that  the  amount,  measured  by 
their  value,  of  additional  commodities  that  are  to  be 
provided  to  each  State  for  redistribution  to  soup  kitch- 
ens and  food  banks  can  be  precisely  calculated  for 
fiscal  years  1989  through  1995.  The  share  of  commod- 
ities, as  measured  by  their  value,  to  be  provided  to 
each  State  shall  be  based  60  percent  on  the  number  of 
persons  in  households  within  the  State  having  in- 
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comes  below  the  poverty  level  and  40  percent  on  the 
number  of  unemployed  persons  within  the  State. 
"(b)  Definitions.— As  used  in  this  section— 

iSee  main  edition  for  text  of  (1)  to  (3)} 

"(4)  Pood  pantry.— The  term  'food  pantry'  means 
a  public  or  private  nonprofit  organization  that  dis- 
tributes food  to  low-income  and  unemployed  house- 
holds, including  food  from  sources  other  than  the 
Department  of  Agriculture,  to  relieve  situations  of 
emergency  and  distress. 

"(5)  Poverty  line.— The  term  'poverty  line'  has 
the  same  meaning  given  such  term  in  section  673(2) 
of  the  Commimity  Services  Block  Grant  Act  (42 
U.S.C.  9902(2)). 

"(6)  Secretary.— The  term  'Secretary'  means  the 
Secretary  of  Agriculture. 

"(7)  Soup  kitchens.— The  term  'soup  kitchens' 
refers  to  public  and  charitable  institutions  that 
maintain  an  established  feeding  operation  to  provide 
food  to  needy  homeless  persons  on  a  regular  basis  as 
an  integral  part  of  their  normal  activities. 

"(8)  Total  value  op  additional  coboiodities.— The 
term  'total  value  of  additional  commodities'  means 
the  actual  cost  (including  the  processing  and  distri- 
bution costs  of  the  Secretary),  as  paid  by  the  Secre- 
tary, for  all  additional  commodities  purchased  under 
subsection  (c). 

"(9)  Value  of  additional  cobcmodities  allocated 
TO  A  STATE.— The  term  'value  of  additional  commod- 
ities allocated  to  a  State'  means  the  actual  cost  for 
additional  commodities  (including  the  processing 
and  distribution  costs  of  the  Secretary)  as  paid  by 
the  Secretary  for  commodities  purchased  under  this 
section  and  allocated  to  such  State. 
"(c)  Amounts.- 

"(1)  1991  FISCAL  YEAR.— During  fiscal  year  1991,  the 
Secretary  shall  spend  $32,000,000,  to  purchase,  proc- 
ess, and  distribute  additional  commodities  to  States 
for  distribution  to  soup  kitchens  and  food  banks 
within  a  given  State  that  provide  nutrition  assist- 
ance to  relieve  situations  of  emergency  and  distress 
through  the  provision  of  food  and  meals  to  needy 
persons  and  to  other  institutions  that  can  demon- 
strate, in  accordance  with  subsection  (j)(3),  that 
they  serve  predominantly  needy  persons. 

"(2)  1992  THROUGH  1995  FISCAL  YEARS.— There  are 
authorized  to  be  appropriated  $40,000,000  for  each 
of  the  fiscal  years  1992  through  1995  to  purchase, 
process,  and  distribute  additional  commodities  to 
States  for  distribution  to  soup  kitchens  and  food 
banks  within  a  given  State  that  provide  nutrition  as- 
sistance to  relieve  situations  of  emergency  and  dis- 
tress through  the  provision  of  food  and  meals  to 
needy  persons  and  to  other  institutions  that  can 
demonstrate,  in  accordance  with  subsection  (j)(3), 
that  they  serve  predominantly  needy  persons.  Any 
amounts  provided  for  fiscal  years  1992  through  1995 
shall  be  available  only  to  the  extent  and  in  such 
amounts  as  are  provided  in  advance  in  appropria- 
tions Acts. 

"(3)  Food  pantries.— In  instances  in  which  food 
banks  do  not  operate  within  a  given  State,  the  State 
may  distribute  commodities  to  food  pantries. 

iSee  main  edition  for  text  of  id)  to  (i)] 

"(j)  Priority  System  for  State  Distribution  of 
Commodities.— 

"(1)  Soup  kitchens.— In  distributing  commodities 
under  this  section,  the  distributing  agency,  imder 
procedures  determined  appropriate  by  the  distribut- 
ing agency,  shall  offer,  or  otherwise  make  available, 
its  full  allocation  of  commodities  for  distribution  to 
soup  kitchens  and  other  like  organizations  that 
serve  meals  to  homeless  persons,  and  to  food  banks 
for  distribution  to  such  organizations. 

"(2)  Institutions  that  serve  only  low-incobce  re- 
cipients.—If  distributing  agencies  determine  that 
they  will  not  likely  exhaust  their  allocation  of  com- 


modities imder  this  section  through  distribution  to 
institutions  referred  to  in  paragraph  (1),  the  distrib- 
uting agencies  shall  make  the  remaining  commod- 
ities available  to  food  banks  for  distribution  to  insti- 
tutions that  distribute  commodities  to  the  needy. 
When  such  institutions  distribute  commodities  to  in- 
dividuals for  home  consumption,  eligibility  for  such 
commodities  shall  be  determined  through  a  means 
test  as  determined  appropriate  by  the  State  distrib- 
uting agency. 

"(3)  Other  institutions.— If  the  distributing 
agency's  commodity  allocation  is  not  likely  to  be  ex- 
hausted after  distribution  under  paragraphs  (1)  and 
(2)  (as  determined  by  the  food  bank),  food  banks 
may  distribute  the  remaining  commodities  to  institu- 
tions that  serve  meals  to  needy  persons  and  do  not 
employ  a  means  test  to  determine  eligibility  for  such 
meals,  provided  that  the  organizations  have  docu- 
mented, to  the  satisfaction  of  the  food  bank,  that 
the  organizations  do,  in  fact,  serve  predominantly 
needy  persons, 
"(k)  Settlement  and  Adjustment  of  Claims.— 

"(1)  In  general.— The  Secretary  or  a  designee  of 
the  Secretary  shall  have  the  authority  to— 

"(A)  determine  the  amoimt  of,  settle,  and  adjust 
any  claim  arising  under  this  section;  and 

"(B)  waive  such  a  claim  if  the  Secretary  deter- 
mines that  to  do  so  will  serve  the  purposes  of  this 
section. 

"(2)  Litigation.— Nothing  contained  in  this  subsec- 
tion shall  be  construed  to  diminish  the  authority  of 
the  Attorney  General  of  the  United  States  under 
section  516  of  title  28,  United  States  Code,  to  con- 
duct litigation  on  behalf  of  the  United  States." 
[Amendment  by  Pub.  L.  102-237  effective  and  imple- 
mented  no   later    than   Feb.    1,    1992,    see   section 
1101(d)(1)  of  Pub.  L.  102-237,  set  out  as  an  Effective 
Date  of  1991  Amendment  note  under  section  1421  of 
this  title.] 

[Amendment  by  section  1774(a)(1)  of  Pub.  L.  101-624 
effective  Nov.  28,  1990,  and  amendments  by  section 
1774(a)(2)-(4)  of  Pub.  L.  101-624  effective  and  imple- 
mented the  first  day  of  the  month  beginning  120  days 
after  the  publication  of  implementing  regulations 
which  shall  be  promulgated  not  later  than  Oct.  1, 
1991,  see  section  1781(a),  (b)(2)  of  Pub.  L.  101-624,  set 
out  as  an  Effective  Date  of  1990  Amendment  note 
under  section  2012  of  this  title.] 

Gleaning  Clearinghouses 

Pub.  L-  100-435,  title  I,  §  111.  Sept.  19, 1988,  102  Stat. 
1654,  as  amended  by  Pub.  L.  101-624,  title  XVII. 
§  1774(b),  Nov.  28,  1990,  104  Stat.  3812,  provided  that: 
"(a)  Definition  of  Gleaning.— For  purposes  of  this 
section,  the  term  'to  glean'  means  to  collect  unharvest- 
ed  crops  from  the  fields  of  farmers,  or  to  obtain  agri- 
cultural products  from  farmers,  processors,  or  retail- 
ers, in  order  to  distribute  the  products  to  needy  indi- 
viduals, including  unemployed  and  low-income  individ- 
uals, and  the  term  includes  only  those  situations  in 
which  agricultural  products  and  access  to  fields  and 
facilities  are  made  available  without  charge. 
"(b)  Establishment.— 

"(1)  In  general.— The  Secretary  of  Agriculture 
(hereafter  in  this  section  referred  to  as  the  'Secre- 
tary') is  authorized  to  assist  States  and  private  non- 
profit organizations  in  establishing  Gleaning  Clear- 
inghouses (hereafter  in  this  section  referred  to  as  a 
'Clearinghouse'). 

"(2)  Assistance.— The  Secretary  is  authorized  to 
provide  technical  information  and  other  assistance 
considered  appropriate  by  the  Secretary  to  encour- 
age public  and  nonprofit  private  organizations  to— 
"(A)  initiate  and  carry  out  gleaning  activities, 
and  to  assist  other  organizations  and  individuals  to 
do  so,  through  lectures,  correspondence,  consulta- 
tion, or  such  other  measures  as  the  Secretary  may 
consider  appropriate; 
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"(B)  collect  from  public  and  private  sources  (in- 
cluding farmers,  processors,  and  retailers)  informa- 
tion relating  to  the  kinds,  quantities,  and  geo- 
graphical locations  of  agricultural  products  not 
completely  harvested; 

"(C)  gather,  compile,  and  make  available  to 
public  and  nonprofit  private  organizations  and  to 
the  public  the  statistics  and  other  information  col- 
lected imder  this  paragraph,  at  reasonable  inter- 
vals; 

"(D)  establish  and  operate  a  toll-free  telephone 
line  by  which— 

"(i)  farmers,  processors,  and  retailers  may 
report  to  a  Clearinghouse  for  dissemination  in- 
formation regarding  unharvested  crops  and  agri- 
cultural products  available  for  gleaning,  and  may 
also  report  how  they  may  be  contacted; 

"(ii)  public  and  nonprofit  organizations  that 
wish  to  glean  or  to  assist  others  to  glean,  may 
report  to  a  Clearinghouse  the  kinds  and  amounts 
of  products  that  are  wanted  for  gleaning,  and 
may  also  report  how  they  may  be  contacted; 

"(iii)  persons  who  can  transport  crops  or  prod- 
ucts may  report  the  availability  of  free  transpor- 
tation for  gleaned  crops  or  products;  and 

"(iv)  information  about  gleaning  can  be  provid- 
ed without  charge  by  a  Clearinghouse  to  the  per- 
sons and  organizations  described  in  clauses  (i), 
(ii),  and  (iii); 

"(E)  prepare,  publish,  and  make  available  to  the 
public,  at  cost  and  on  a  continuing  basis,  a  hand- 
book on  gleaning  that  includes  such  information 
and  advice  as  may  be  useful  in  operating  efficient 
gleaning  activities  and  projects,  including  informa- 
tion regarding  how  to— 

"(i)  organize  groups  to  engage  in  gleaning;  and 

"(ii)  distribute  to  needy  individuals,  including 

low-income   and  unemployed  individuals,   food 

and  other  agricultural  products  that  have  been 

gleaned;  or 

"(P)  advertise  in  print,  on  radio,  television,  or 
through  other  media,  as  the  Secretary  considers  to 
be  appropriate,  the  services  offered  by  a  Clearing- 
house under  this  section." 

Continuation  op  Provision  of  Cheese  Supplies 

Pub.  L.  100-435,  title  I,  §  130,  Sept.  19, 1988, 102  Stat. 
1655,  was  redesignated  section  5(d)(2)  of  Pub.  L.  93-86, 
set  out  as  a  note  below,  by  Pub.  L.  101-624,  title  XVII, 
§  1774(c)(2)(A),  Nov.  28,  1990,  104  Stat.  3813. 

Encouragement  of  Food  Processing  and 
Distribution  by  Eligible  Recipient  Agencies 

Pub.  L.  100-435,  title  II,  §  220,  Sept.  19,  1988,  102 
Stat.  1659,  as  amended  by  Pub.  L.  101-624,  title  XVII, 
§  1772(h)(5),  Nov.  28,  1990,  104  Stat.  3809;  Pub.  L. 
102-237,  title  IX.  §  942,  Dec.  13,  1991,  105  Stat.  1893, 
provided  that: 
"(a)  Solicitation  op  Applications.— 

"(1)  In  general.— Not  later  than  60  days  after  the 
date  of  enactment  of  this  Act  [Sept.  19,  1988],  the 
Secretary  of  Agriculture  shall,  to  the  extent  that  the 
Commodity  Credit  Corporation's  inventory  levels 
permit,  solicit  applications,  in  accordance  with  para- 
graph (2),  for  surplus  commodities  available  for  dis- 
tribution under  section  202  of  the  Emergency  Food 
Assistance  Act  of  1983  [Pub.  L.  98-8]  (7  U.S.C.  612c 
note). 

"(2)  Requirebients.— The  solicitation  by  the  Secre- 
tary of  Agriculture  under  paragraph  (1)  shall  be  in 
the  form  of  a  request  that  any  eligible  recipient 
agency  (as  defined  in  section  201 A  of  the  Emergency 
Food  Assistance  Act  of  1983  [Pub.  L.  98-8,  set  out 
below])  submit  an  application  to  the  Secretary  that 
shall  include  an  assurance  that  such  agency  will— 
"(A)   process   any   agricultural   commodity   re- 
ceived in  response  to  such  application  into  end-use 
products   suitable   for   distribution   through   the 
Emergency  Food  Assistance  Program; 


"(B)  package  such  products  for  use  by  individual 
households;  and 

"(C)  distribute  such  products  to  State  agencies 
responsible  for  the  administration  of  the  Emergen- 
cy Food  Assistance  Program,  at  no  cost  to  the 
State  agency,  for  distribution  through  the  Emer- 
gency Food  Assistance  Program. 
"(3)    Prohibition    on    payment    op    processing 
COSTS.— Funds  made  available  imder  section  204  of 
the  Emergency  Food  Assistance  Act  of  1983  (7  U.S.C. 
612c  note)  or  funds  of  the  Commodity  Credit  Corpo- 
ration shall  not  be  used  to  pay  any  costs  incurred  for 
the  processing,  storage,  transportation  or  distribu- 
tion of  the  commodities  or  end-use  products  prior  to 
their  delivery  to  the  State  agency. 

iSee  main  edition  for  text  of  (5)] 

[Amendment  by  Pub.  L.  102-237  effective  and  imple- 
mented no  later  than  Feb.  1.  1992,  see  section 
1101(d)(1)  of  Pub.  L.  102-237,  set  out  as  an  Effective 
Date  of  1991  Amendment  note  under  section  1421  of 
this  title.] 

CouMODiTY  Distribution  Reform 

Pub.  L.  100-237,  §§  1-4,  7,  13,  14,  Jan.  8,  1988,  101 
Stat.  1733,  1739,  1740,  1742,  1743,  as  amended  by  Pub. 
L.  101-624,  title  XVII,  §§  1772(h)(3).  (4),  1773(a)-(e), 
Nov.  28, 1990, 104  Stat.  3809-3811,  provided  that: 

iSee  main  edition  for  text  of  Sees,  1  and  21 

"SEC.  3.  COMMODITY  DISTRIBUTION  PROGRAM 
REFORMS, 
"(a)  CoBOfODiTiES  Specifications.— 

iSee  main  edition  for  text  of  (1)1 
"(2)  Applicability.— Paragraph  (1)  shall  apply  to— 

iSee  main  edition  for  text  of  iA)  to  (£)] 

"(F)  to  the  extent  practicable— 

"(i)  the  emergency  food  assistance  program  es- 
tablished under  the  Emergency  Food  Assistance 
Act  of  1983  (Public  Law  100-237  [Pub.  L.  98-8, 
title  II];  7  U.S.C.  612c  note);  and 

"(ii)  programs  imder  which  food  is  donated  to 
charitable  institutions. 
"(3)  Advisory  council.— (A)  The  Secretary  shall 
establish  an  advisory  council  on  the  distribution  of 
donated  commodities  to  recipient  agencies.  The  Sec- 
retary shall  appoint  not  less  than  nine  and  not  more 
than  15  members  to  the  council,  including— 

"(i)  representatives  of  recipient  agencies,  includ- 
ing food  banks; 

iSee  main  edition  for  text  of  (ii)  to  (v),  (B)  to  (E); 
(h)  and  (c)l 

"(d)  Duties  of  State  Distribution  Agencies.— On 
or  before  July  1,  1992,  the  Secretary  shall  by  regula- 
tion require  each  State  distribution  agency  to— 

"(1)  evaluate  its  system  for  warehousing  and  dis- 
tributing donated  commodities  to  recipient  agencies 
designated  in  subparagraphs  (A)  and  (B)  of  section 
13(3)  (hereafter  referred  to  in  this  Act  as  'child  and 
elderly  nutrition  program  recipient  agencies'); 

"(2)  in  the  case  of  State  distribution  agencies  that 
require  payment  of  fees  by  child  and  elderly  nutri- 
tion program  recipient  agencies  for  any  aspect  of 
warehousing  or  distribution,  implement  the  ware- 
housing and  distribution  system  that  provides  donat- 
ed commodities  to  such  recipient  agencies  in  the 
most  efficient  manner,  at  the  lowest  cost  to  such  re- 
cipient agencies,  and  at  a  level  that  is  not  less  than  a 
basic  level  of  services  determined  by  the  Secretary; 
"(3)  in  determining  the  most  efficient  and  lowest 
cost  system,  use  commercial  facilities  for  providing 
warehousing  and  distribution  services  to  such  recipi- 
ent agencies,  unless  the  State  applies  to  the  Secre- 
tary for  approval  to  use  other  facilities  demonstrat- 
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ing  that,  when  both  direct  and  indirect  costs  in- 
curred by  such  recipient  agencies  are  considered, 
such  other  facilities  are  more  efficient  and  provide 
services  at  a  lower  total  cost  to  such  recipient  agen- 
cies; 

iSee  main  edition  for  text  of  (4)  and  (5);  (e)l 
"(f)  Review  op  Provision  of  Commodities.— 

iSee  main  edition  for  text  of  i  1)1 

"(2)  Information  from  recipient  agencies.— 
Before  the  expiration  of  the  120-day  period  begin- 
ning on  the  date  of  the  enactment  of  this  Act  [Jan. 
8,  1988],  the  Secretary  shall  establish  procedures  to 
ensure  that  information  is  received  from  recipient 
agencies  at  least  annually  with  respect  to  the  types 
and  forms  of  commodities  that  are  most  useful  to 
persons  participating  in  programs  operated  by  recip- 
ient agencies. 

ISee  main  edition  for  text  of  (g)  to  ik)l 

"SEC.  3A.  ADVANCE  FUNDING  FOR  STATE 
OPTION  CONTRACTS. 

"(a)  In  General.— The  Secretary  may  use  the  funds 
of  the  Commodity  Credit  Corporation  and  funds  made 
available  to  carry  out  section  32  of  the  Act  of  August 
24.  1935  (7  U.S.C.  612c)  to  pay  for  aU  or  a  portion  of 
the  cost,  as  agreed  on  with  the  State  distribution 
agency,  of  food  or  the  processing  or  packaging  of  food 
on  behalf  of  a  State  distribution  agency. 

"(b)  Reimbursement.— In  such  cases,  the  State  dis- 
tribution agency  shall  reimburse  the  Secretary  for  the 
agreed  on  cost.  Any  funds  received  by  the  Secretary  as 
reimbursement  shall  be  deposited  to  the  credit  of  the 
Commodity  Credit  Corporation  or  section  32  of  the 
Act  of  August  24,  1935  (7  U.S.C.  612c),  as  appropriate. 
If  the  State  distribution  agency  fails,  within  150  days 
of  delivery,  to  make  the  required  reimbvmsement  in 
full,  the  Secretary  shall,  within  30  days,  offset  any 
outstanding  amount  against  the  appropriate  account. 

"SEC.  4.  FOOD  BANK  PROJECT. 

"(a)  Community  Food  Banks.— The  Secretary  shall 
carry  out  no  less  than  one  demonstration  project  to 
provide  and  redistribute  agricultural  commodities  and 
food  products  thereof  as  authorized  imder  section  32 
of  the  Act  entitled  'An  Act  to  amend  the  Agricultural 
Adjustment  Act,  and  for  other  piurposes',  approved 
August  24,  1935  (7  U.S.C.  612c),  to  needy  individuals 
and  families  through  community  food  banks.  The  Sec- 
retary may  use  a  State  agency  or  any  other  food  distri- 
bution system  for  such  provision  or  redistribution  of 
section  32  agricultural  commodities  and  food  products 
through  community  food  banks  under  a  demonstra- 
tion project. 

ISee  main  edition  for  text  of  (b)  and  (c)] 

"(d)  Effective  Period.— This  section  shall  be  effec- 
tive for  the  period  beginning  on  the  date  of  enactment 
of  this  Act  [Jan.  8, 19883. 

"[(e)  Repealed.  Pub.  L.  101-624,  title  XVII, 
§  1773(e)(4),  Nov.  28, 1990, 104  Stat.  3811.] 

iSee  main  edition  for  text  of  Sec.  7] 

"SEC.  13.  DEFINITIONS. 
"For  purposes  of  this  Act: 

ISee  main  edition  for  text  of  il)  and  (2)1 
"(3)  The  term  'recipient  agency'  means— 

iSee  main  edition  for  text  of  iA)  to  (D)] 

"(E)  an  agency  or  organization  distributing  com- 
modities under  a  program  established  in  section 
202  of  the  Emergency  Food  Assistance  Act  of  1983 
[Pub.  L.  98-8]  (7  U.S.C.  612c  note). 


ISee  main  edition  for  text  of  (4)  and  (5);  Sec.  141 
Emergency  Food  Assistance  Act  of  1983 

Pub.  L.  98-8,  title  II,  Mar.  24,  1983,  97  Stat.  35.  as 
amended  Pub.  L.  98-92,  §  2,  Sept.  2,  1983,  97  Stat.  608; 
Pub.  L.  99-198,  title  XV,  §5 1562(e)(1).  1563-1566, 
1567(c),  1568-1570,  Dec.  23,  1985,  99  Stat.  1590-1594; 
Pub.  L.  100-77,  title  VIII,  §§  811-814,  July  22, 1987, 101 
Stat.  536-538;  Pub.  L.  100-435,  title  I,  §§  101-105,  Sept. 
19.  1988,  102  Stat.  1647-1650;  Pub.  L.  101-624,  title 
XVII.  §  1772(a)-(h)(l).  Nov.  28,  1990,  104  Stat.  3808. 
3809;  Pub.  L.  102-237.  title  IX.  §  922(b).  Dec.  13.  1991, 
105  Stat.  1888,  provided  that: 

"Sec.  201.  This  title  may  be  cited  as  the  'Emergency 
Food  Assistance  Act  of  1983'.  and  is  hereinafter  in  this 
title  referred  to  as  'this  Act*. 

iSee  main  edition  for  text  of  Sec.  201  Al 

"availability  of  ccc  commodities 

"Sec.  202.  ISee  main  edition  for  text  ofia)to  (/)] 
"(g)(1)  Whenever  commodities  acquired  by  the  Com- 
modity Credit  Corporation  are  made  available  for  do- 
nation to  domestic  food  programs  in  quantities  that 
exceed  Federal  obligations,  the  Secretary  shall  give 
equal  consideration  to  making  donations  of  such  com- 
modities to  emergency  feeding  organizations  partici- 
pating in  the  program  authorized  by  this  Act  as  is 
given  to  other  commodity  recipient  agencies,  taking 
into  accoimt  the  types  and  amounts  of  commodities 
available  and  appropriate  for  distribution  to  these  or- 
ganizations. 

"(2)  In  determining  the  commodities  that  will  be 
made  available  to  emergency  feeding  organizations 
under  this  Act,  the  Secretary  may  distribute  commod- 
ities that  become  available  on  a  seasonal  or  irregular 
basis. 

iSee  main  edition  for  text  of  Sees.  202A  to  203D1 

"AX7THORIZATION  AND  APPROPRIATIONS 

"(a)(1)  There  are  authorized  to  be  appropriated 
$50,000,000  for  each  of  the  fiscal  years  1991  through 
1995  for  the  Secretary  to  make  available  to  the  States 
for  State  and  local  payments  for  costs  associated  with 
the  distribution  of  commodities  by  emergency  feeding 
organizations  under  this  title.  Funds  appropriated 
under  this  paragraph  for  any  fiscal  year  shall  be  allo- 
cated to  the  States  on  an  advance  basis,  dividing  such 
funds  among  the  States  in  the  same  proportions  as  the 
commodities  distributed  under  this  title  for  such  fiscal 
year  are  divided  among  the  States.  If  a  State  agency  is 
unable  to  use  all  of  the  funds  so  allocated  to  it,  the 
Secretary  shall  reallocate  such  unused  funds  among 
the  other  States.  States  may  also  use  funds  provided 
under  this  paragraph  to  pay  for  the  costs  associated 
with  the  distribution  of  commodities  under  the  pro- 
gram authorized  under  section  110  of  the  Himger  Pre- 
vention Act  of  1988  [section  110  of  Pub.  L.  100-435,  set 
out  above],  and  to  pay  for  the  costs  associated  with 
the  distribution  of  additional  commodities  provided 
pursuant  to  section  214. 

"(2)  Each  State  shall  make  available  to  emergency 
feeding  organizations  in  the  State  not  less  than  40  per 
centum  of  the  funds  provided  as  authorized  in  para- 
graph (1)  that  it  has  been  allocated  for  a  fiscal  year,  as 
necessary  to  pay  for,  or  provide  advance  pasnnents  to 
cover,  the  direct  expenses  of  the  emergency  feeding 
organizations  for  distributing  commodities  to  needy 
persons,  but  only  to  the  extent  such  expenses  are  ac- 
tually so  incurred  by  such  organizations.  As  used  in 
this  paragraph,  the  term  'direct  expenses'  includes 
costs  of  transporting,  storing,  handling,  repackaging, 
processing,  and  distributing  commodities  incurred 
after  they  are  received  by  the  organization;  costs  asso- 
ciated with  determinations  of  eligibility,  verification, 
and  documentation;  costs  of  providing  information  to 
persons  receiving  commodities  under  this  Act  concern- 
ing the  appropriate  storage  and  preparation  of  such 


Page  357 


TITLE  7— AGRICULTURE 


§612c 


commodities;  costs  involved  in  publishing  annoimce- 
ments  of  times  and  locations  of  distribution;  and  costs 
of  recordkeeping,  auditing,  and  other  administrative 
procedures  required  for  participation  in  the  program 
under  this  title.  If  a  State  makes  a  pasrment,  using 
State  fimds,  to  cover  direct  expenses  of  emergency 
feeding  organizations,  the  amount  of  such  pasonent 
shall  be  counted  toward  the  amount  a  State  must 
make  available  for  direct  expenses  of  emergency  feed- 
ing organizations  under  this  paragraph. 

"(3)  States  to  which  funds  are  allocated  for  a  fiscal 
year  imder  this  subsection  shall  submit  financial  re- 
ports to  the  Secretary,  on  a  regular  basis,  as  to  the  use 
of  such  funds.  No  such  fimds  may  be  used  by  States  or 
emergency  feeding  organizations  for  costs  other  than 
those  involved  in  covering  the  expenses  related  to  the 
distribution  of  commodities  by  emergency  feeding  or- 
ganizations. 

"(4)(A)  Except  as  provided  in  subparagraph  (B),  ef- 
fective January  1,  1987,  to  be  eligible  to  receive  funds 
imder  this  subsection,  a  State  shall  provide  in  cash  or 
in  kind  (according  to  procedures  approved  by  the  Sec- 
retary for  certifjring  these  in-kind  contributions)  from 
non-Federal  sources  a  contribution  equal  to  the  differ- 
ence between— 

"(i)  the  amoimt  of  such  funds  so  received;  and 
"(ii)  any  part  of  the  amount  allocated  to  the  State 

and  paid  by  the  State— 

"(I)  to  emergency  feeding  organizations;  or 
"(II)  for  the  direct  expenses  of  such  organiza- 
tions; 

for  use  in  carrying  out  this  title. 

"(B)(1)  Except  as  provided  in  clause  (ii),  subpara- 
graph (A)  shall  apply  to  States  beginning  on  January 
1, 1987. 

"(ii)  If  the  legislature  of  a  State  does  not  convene  in 
regular  session  before  January  1,  1987,  paragraph  (1) 
shall  apply  to  such  State  beginning  on  October  1, 
1987. 

"(C)  Funds  allocated  to  a  State  under  this  section 
may,  upon  State  request,  be  allocated  before  States 
satisfy  the  matching  requirement  specified  in  subpara- 
graph (A),  based  on  the  estimated  contribution  re- 
quired. The  Secretary  shall  periodically  reconcile  esti- 
mated and  actual  contributions  and  adjust  allocations 
to  the  State  to  correct  for  overpayments  and  under- 
payments. 

"(5)  States  may  not  charge  for  commodities  made 
available  to  emergency  feeding  organizations,  and  may 
not  pass  on  to  such  organizations  the  cost  of  any 
matching  requirements,  under  this  Act. 

"(b)  The  value  of  the  commodities  made  available 
under  this  Act  and  the  funds  of  the  Corporation  used 
to  pay  the  costs  of  initial  processing,  packaging  (in- 
cluding forms  suitable  for  home  use),  and  delivering 
commodities  to  the  States  shall  not  be  charged  against 
appropriations  made  or  authorized  under  this  section. 

"[(c)  and  (d)  redesignated  (a)  and  (b).] 

ISee  main  edition  for  text  of  Sees.  205  to  2091 

"REGULATIONS 

"Sec.  210.  iSee  main  edition  for  text  of  ia)  and  (5)3 
"(c)(1)  The  Secretary  shall  as  early  as  feasible  but 
not  later  than  the  beginning  of  each  fiscal  year,  pub- 
lish in  the  Federal  Register  an  estimate  of  the  types 
and  quantities  of  commodities  that  the  Secretary  an- 
ticipates are  likely  to  be  made  available  under  the 
commodity  distribution  program  imder  this  Act  during 
the  fiscal  year. 

"(2)  The  actual  types  and  quantities  of  commodities 
made  available  by  the  Secretary  under  this  Act  may 
differ  from  the  estimates  made  imder  paragraph  (1). 

iSee  main  edition  for  text  of  id)  and  (e);  Sec,  2111 

"PROGRAM  TERMINATION 

"Sec.  212.  Except  for  section  207,  this  Act  shall  ter- 
minate on  September  30, 1995. 


ISee  main  edition  for  text  of  Sec.  2131 

"required  PURCHASES  OF  COMMODITIES 

"Sec.  214.  (a)  Purpose.— It  is  the  purpose  of  this  sec- 
tion to  establish  a  formula  so  that  the  amount,  meas- 
ured by  their  value,  of  additional  commodities  that  are 
to  be  allocated  to  each  State  can  be  precisely  calculat- 
ed for  fiscal  years  1991  through  1995.  The  share  of 
commodities,  as  measured  by  their  value,  to  be  allocat- 
ed to  each  State  shall  be  based  60  percent  on  the 
number  of  persons  in  households  within  the  State 
having  incomes  below  the  poverty  level  and  40  percent 
on  the  number  of  unemployed  persons  within  the 
State. 

iSee  main  edition  for  text  of  (6)  to  id)l 

"(e)  Amounts.— To  carry  out  this  section  there  are 
authorized  to  be  appropriated  $175,000,000  for  fiscal 
year  1991,  $190,000,000  for  fiscal  year  1992,  and 
$220,000,000  for  each  of  the  fiscal  years  1993  through 
1995  to  purchase,  process,  and  distribute  additional 
commodities  under  this  section.  Any  amounts  provided 
for  fiscal  years  1991  through  1995  shall  be  available 
only  to  the  extent  and  in  such  amoimts  as  are  provid- 
ed in  advance  in  appropriations  Acts. 

ISee  main  edition  for  text  of  (J)  to  (J)l 

"[(k)  Repealed.  Pub.  L.  101-624,  title  XVII, 
§  1772(h)(1),  Nov.  28, 1990, 104  Stat.  3809.] 

"SETTLEBfENT  AND  ADJUSTMENT  OF  CLAIMS 

"Sec.  215.  (a)  In  General.— The  Secretary  or  a  desig- 
nee of  the  Secretary  shall  have  the  authority  to— 
"(1)  determine  the  amount  of,  settle,  and  adjust 

any  claim  arising  imder  this  Act;  and 
"(2)  waive  such  a  claim  if  the  Secretary  determines 

that  to  do  so  will  serve  the  purposes  of  this  Act. 

"(b)  Litigation.— Nothing  contained  in  this  section 
shall  be  construed  to  diminish  the  authority  of  the  At- 
torney General  of  the  United  States  under  section  516 
of  title  28,  United  States  Code,  to  conduct  litigation  on 
behalf  of  the  United  States." 

[Amendment  by  Pub.  L.  102-237  effective  and  imple- 
mented no  later  than  Feb.  1,  1992,  see  section 
1101(d)(1)  of  Pub.  L.  102-237,  set  out  as  an  Effective 
Date  of  1991  Amendment  note  under  section  1421  of 
this  title.] 

[Amendment  by  section  1772(a),  (b),  (d),  and  (h)(1) 
of  Pub.  L.  101-624  [amending  title  heading  and  sec- 
tions 201,  202,  204,  and  214  of  Pub.  L.  98-8]  effective 
Nov.  28,  1990,  amendment  by  section  1772(c),  (f ),  and 
(g)  of  Pub.  L.  101-624  [amending  sections  204,  212,  and 
214  of  Pub.  L.  98-8]  effective  Oct.  1,  1990,  and  amend- 
ment by  section  1772(e)  of  Pub.  L.  101-624  [amending 
section  210  of  Pub.  L.  98-8]  effective  and  implemented 
the  first  day  of  the  month  beginning  120  days  after 
publication  of  implementing  regulations  which  shall 
be  promulgated  not  later  than  Oct.  1,  1991,  see  section 
1781(a),  (b)(1)  and  (2)  of  Pub.  L.  101-624,  set  out  as  an 
Effective  Date  of  1990  Amendment  note  imder  section 
2012  of  this  title.] 

Distribution  of  Cobcmodities  to  Individuals  in 
Cases  of  Hardship 

Pub.  L.  102-142,  title  VII,  §  718,  Oct.  28,  1991,  105 
Stat.  913,  provided  that:  "Notwithstanding  any  other 
provision  of  this  Act,  commodities  acquired  by  the  De- 
partment in  connection  with  Commodity  Credit  Cor- 
poration and  section  32  [this  section]  price  support  op- 
erations may  be  used,  as  authorized  by  law  (15  U.S.C. 
714c  and  7  U.S.C.  612c),  to  provide  commodities  to  in- 
dividuals in  cases  of  hardship  as  determined  by  the 
Secretary  of  Agriculture." 

Similar  provisions  were  contained  in  the  following 
prior  appropriations  acts: 

Pub.  L.  101-506.  title  VI,  §  619,  Nov.  5,  1990.  104  Stat. 
1347. 
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Pub.  L.  101-161.  title  VI,  §  619,  Nov.  21,  1989,  103 
Stat.  983. 

CoBOfODiTY  Distribution  Program;  Purchase  of  Ag- 
ricultural Commodities;  Furnishing  Commodities 
TO  Summer  Camps 

Pub.  L.  93-86.  §4,  Aug.  10,  1973,  87  Stat.  249,  as 
amended  by  Pub.  L.  93-347.  §  1,  July  12.  1974.  88  Stat. 
340;  Pub.  L.  94-273.  §  2(1),  Apr.  21.  1976.  90  Stat.  375; 
Pub.  L.  95-113.  title  XIII.  §§  1302(a)(1).  1304(a).  Sept. 
29.  1977.  91  Stat.  979.  980.  Pub.  L.  97-98.  title  XIII. 
§  1334.  Dec.  22.  1981.  95  Stat.  1292;  Pub.  L.  98-8.  title 
II.  §  207.  Mar.  24.  1983.  97  Stat.  36;  Pub.  L.  98-92.  §  3, 
Sept.  2.  1983.  97  Stat.  612;  Pub.  L.  99-198.  title  XV, 
§  1562(a).  Dec.  23.  1985.  99  Stat.  1590;  Pub.  L.  101-624, 
title  XVII.  §§  1771(a).  (b)(1).  (c)(1).  1772(h)(2).  Nov.  28. 
1990. 104  Stat.  3806.  3807.  3809.  provided  that: 

"(a)  Notwithstanding  any  other  provision  of  law.  the 
Secretary  may.  during  fiscal  years  1991  through  1995. 
purchase  and  distribute  sufficient  agricultural  com- 
modities with  funds  appropriated  from  the  general 
fund  of  the  Treasury  to  maintain  the  traditional  level 
of  assistance  for  food  assistance  programs  as  are  au- 
thorized by  law,  including  but  not  limited  to  distribu- 
tion to  institutions  (including  hospitals  and  facilities 
caring  for  needy  infants  and  children),  supplemental 
feeding  programs  serving  women,  infants,  and  children 
or  elderly  persons,  or  both,  wherever  located,  disaster 
areas,  summer  camps  for  children,  the  United  States 
Trust  Territory  of  the  Pacific  Islands,  and  Indians, 
whenever  a  tribal  organization  requests  distribution  of 
federally  donated  foods  pursuant  to  section  4(b)  of  the 
Pood  Stamp  Act  of  1977  [section  2013(b)  of  this  title]. 
In  providing  for  commodity  distribution  to  Indians, 
the  Secretary  shall  improve  the  variety  and  quantity 
of  commodities  supplied  to  Indians  in  order  to  provide 
them  an  opportimity  to  obtain  a  more  nutritious  diet. 

ISee  main  edition  for  text  of  (5)3 

"(c)  Whoever  embezzles,  willfully  misapplies,  steals 
or  obtains  by  fraud  any  agricultural  commodity  or  its 
products  (or  any  fimds.  assets,  or  property  deriving 
from  donation  of  such  commodities)  provided  imder 
this  section,  or  under  section  416  of  the  Agricultural 
Act  of  1949  (7  U.S.C.  1431).  section  32  of  the  Act  of 
August  24.  1935  (7  U.S.C.  612c),  section  709  of  the 
Pood  and  Agriculture  Act  of  1965  (7  U.S.C.  1446a-l), 
or  the  Emergency  Food  Assistance  Act  of  1983  [set  out 
as  a  note  above],  whether  received  directly  or  indirect- 
ly from  the  United  States  Department  of  Agriculture, 
or  whoever  receives,  conceals,  or  retains  such  commod- 
ities, products,  fimds.  assets,  or  property  for  personal 
use  or  gain,  knowing  such  commodities,  products, 
funds,  assets,  or  property  have  been  embezzled,  will- 
fully misapplied,  stolen,  or  obtained  by  fraud  shall,  if 
such  commodities,  products,  funds,  assets,  or  property 
are  of  a  value  of  $100  or  more,  be  fined  not  more  than 
$10,000  or  imprisoned  not  more  than  five  years,  or 
both,  or  if  such  commodities,  products,  funds,  assets, 
or  property  are  of  value  of  less  than  $100.  shall  be 
fined  not  more  than  $1,000  or  imprisoned  for  not  more 
than  one  year,  or  both." 

[Amendment  by  section  1771(a)  of  Pub.  L.  101-624 
effective  Oct.  1,  1990,  and  amendments  by  sections 
1771(b)(1).  (c)(1).  and  1772(h)(2)  of  Pub.  L.  101-624  ef- 
fective Nov.  28. 1990.  see  section  1781(b)(1),  (2)  of  Pub. 
L.  101-624.  set  out  as  an  Effective  Date  of  1990 
Amendment  note  under  section  2012  of  this  title.] 

Commodity  Supplemental  Food  Program 

Section  5  of  Pub.  L.  93-86.  as  added  Pub.  L.  95-113, 
title  XIII.  §  1304(b)(2).  Sept.  29.  1977.  91  Stat.  980.  and 
amended  by  Pub.  L.  97-98.  title  XIII.  §  1335.  Dec.  22. 
1981.  95  Stat.  1293;  Pub.  L.  98-8.  title  II.  §  209.  Mar.  24, 
1983,  97  Stat.  36.  as  amended  Pub.  L.  98-92.  §  2(8). 
Sept.  2.  1983.  97  Stat.  611;  Pub.  L.  99-198.  title  XV, 
S  1562(b).  (c),  (e)(2).  Dec.  23.  1985.  99  Stat.  1590;  Pub. 
L.  100-435.  title  I.  §  130.  redesignated  §  5(d)(2)  of  Pub. 
L.  93-86  by  Pub.  L.  101-624.  title  XVII.  §  1774(c)(2)(A), 


(B),  Nov.  28.  1990.  104  Stat.  3813;  Pub.  L.  101-624.  title 
XVII.  §§  1771(c)(2)-(f).  1774(c)(2)(C).  Nov.  28.  1990, 
104  Stat.  3807.  3808,  3813;  Pub.  L.  102-237.  title  I, 
§  118(a).  title  IX.  §  922(c).  Dec.  13.  1991.  105  Stat.  1841, 
1889.  provided  that: 

"(a)  In  carrying  out  the  supplemental  feeding  pro- 
gram (hereinafter  referred  to  as  the  'commodity  sup- 
plemental food  program')  under  section  4  of  this  Act 
[set  out  as  a  note  above],  the  Secretary  (1)  may  insti- 
tute two  pilot  projects  directed  at  low-income  elderly 
persons,  including,  where  feasible,  distribution  of  com- 
modities to  such  persons  in  their  homes;  and  (2)  shall 
provide  to  the  State  agencies  administering  the  com- 
modity supplemental  food  program,  for  each  of  the 
fiscal  years  1991  through  1995.  funds  appropriated 
from  the  general  fund  of  the  Treasury  in  amounts 
equal  to  the  administrative  costs  of  State  and  local 
agencies  in  operating  the  program,  except  that  the 
funds  provided  to  State  agencies  each  fiscal  year  may 
not  exceed  20  percent  of  the  amount  appropriated  for 
the  commodity  supplemental  food  program. 

iSee  main  edition  for  text  of  (&)  and  (c)] 

"(d)(1)  During  each  fiscal  year  the  commodity  sup- 
plemental food  program  is  in  operation,  the  types  and 
varieties  of  commodities  and  their  proportional 
amounts  shall  be  determined  by  the  Secretary,  but,  if 
the  Secretary  proposes  to  make  any  significant 
changes  in  the  types,  varieties,  or  proportional 
amounts  from  those  that  were  available  or  were 
planned  at  the  beginning  of  the  fiscal  year  (or  as  were 
available  during  the  fiscal  year  ending  June  30.  1976, 
whichever  is  greater)  the  Secretary  shall  report  such 
changes  before  implementation  to  the  Committee  on 
Agriculture  of  the  House  of  Representatives  and  the 
Committee  on  Agriculture.  Nutrition,  and  Forestry  of 
the  Senate. 

"(2)  Notwithstanding  any  other  provision  of  law.  the 
Commodity  Credit  Corporation  shall,  to  the  extent 
that  the  Commodity  Credit  Corporation  inventory 
levels  permit,  provide  not  less  than  9.000.000  pounds 
of  cheese  and  not  less  than  4.000.000  pounds  of  nonfat 
dry  mUk  in  each  of  the  fiscal  years  1991  through  1995 
to  the  Secretary  of  Agriculture.  The  Secretary  shall 
use  such  amounts  of  cheese  and  nonfat  dry  milk  to 
carry  out  the  commodity  supplemental  food  program 
before  the  end  of  each  fiscal  year. 

ISee  main  edition  for  text  of  (e)3 

'(f )  The  Secretary  shall,  in  any  fiscal  year,  approve 
applications  of  additional  sites  for  the  program,  in- 
cluding sites  that  serve  only  elderly  persons,  in  areas 
in  which  the  program  currently  does  not  operate  to 
the  full  extent  that  this  can  be  done  within  the  appro- 
priations available  for  the  program  for  the  fiscal  year 
and  without  reducing  actual  participation  levels  (in- 
cluding participation  of  elderly  persons  under  subsec- 
tion (g))  in  areas  in  which  the  program  is  in  effect. 

iSee  main  edition  for  text  of  (g)! 

"(h)  Each  State  agency  administering  a  commodity 
supplemental  food  program  serving  women,  infants, 
and  children  shall— 

"(1)  ensure  that  written  information  concerning 
food  stamps,  the  program  for  aid  to  families  with  de- 
pendent children  under  part  A  of  title  rv  of  the 
Social  Security  Act  (42  U.S.C.  601  et  seq.).  and  the 
child  support  enforcement  program  under  part  D  of 
title  IV  of  the  Social  Security  Act  (42  U.S.C.  651  et 
seq.)  is  provided  on  at  least  one  occasion  to  each 
adult  who  applies  for  or  participates  in  the  commod- 
ity supplemental  food  program; 

"(2)  provide  each  local  agency  with  materials 
showing  the  maximum  income  limits,  according  to 
family  size,  applicable  to  pregnant  women,  infants, 
and  children  up  to  age  6  imder  the  medical  assist- 
ance program  established  under  title  XIX  of  the 
Social  Security  Act  (42  U.S.C.  1396  et  seq.)  (herein- 
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after  referred  to  in  this  section  as  the  'medicaid  pro- 
gram') which  materials  may  be  identical  to  those 
provided  under  section  17(eK3)  of  the  Child  Nutri- 
tion Act  of  1966  (42  U.S.C.  1786(e)(3));  and 

*'(3)  ensure  that  local  agencies  provide  to  preg- 
nant, breast  feeding  and  post  partum  women,  and 
adults  applying  on  behalf  of  infants  or  children,  who 
apply  to  the  commodity  supplemental  food  program, 
or  who  reapply  to  such  program,  written  informa- 
tion about  the  medicaid  program  and  referral  to  the 
program  or  to  agencies  authorized  to  determine  pre- 
sumptive eligibUity  for  the  medicaid  program,  if  the 
individuals  are  not  participating  in  the  medicaid  pro- 
gram. 

"(i)  Each  State  agency  administering  a  commodity 
supplemental  food  program  serving  elderly  persons 
shall  ensure  that  written  information  is  provided  on  at 
least  one  occasion  to  each  elderly  participant  in  or  ap- 
plicant for  the  commodity  supplemental  food  program 
for  the  elderly  concerning— 

"(1)  food  stamps  provided  under  the  Pood  Stamp 
Act  of  1977  (7  U.S.C.  2011  et  seq.); 

"(2)  the  supplemental  security  income  benefits 
provided  under  title  XVI  of  the  Social  Security  Act 
(42  U.S.C.  1381  et  seq.);  and 

•*(3)  medical  assistance  provided  under  title  XIX  of 
such  Act  (42  U.S.C.  1396  et  seq.)  (including  medical 
assistance  provided  to  a  qualified  medicare  benefici- 
ary (as  defined  in  section  1905(p)  of  such  Act  (42 
U.S.C.  1396d(5)))). 

"(j)(l)  If  the  Secretary  must  pay  a  significantly 
higher  than  expected  price  for  one  or  more  types  of 
commodities  purchased  under  the  commodity  supple- 
mental food  program,  the  Secretary  shall  promptly 
determine  whether  the  price  is  likely  to  cause  the 
number  of  persons  that  can  be  served  in  the  program 
in  a  fiscal  year  to  decline. 

"(2)  If  the  Secretary  determines  that  such  a  decline 
would  occur,  the  Secretary  shall  promptly  notify  the 
State  agencies  charged  with  operating  the  program  of 
the  decline  and  shall  ensure  that  a  State  agency  notify 
all  local  agencies  operating  the  program  in  the  State 
of  the  decline. 

"(k)(l)  The  Secretary  or  a  designee  of  the  Secretary 
shall  have  the  authority  to— 

"(A)  determine  the  amount  of,  settle,  and  adjust 
any  claim  arising  imder  the  conunodity  supplemen- 
tal food  program;  and 

"(B)  waive  such  a  claim  if  the  Secretary  deter- 
mines that  to  do  so  will  serve  the  purposes  of  the 
program. 

"(2)  Nothing  contained  in  this  subsection  shall  be 
construed  to  diminish  the  authority  of  the  Attorney 
General  of  the  United  States  under  section  516  of  title 
28,  United  States  Code,  to  conduct  litigation  on  behalf 
of  the  United  States.'' 

[Amendment  by  section  922(c)  of  Pub.  L.  102-237  ef- 
fective and  implemented  no  later  than  Feb.  1,  1992, 
see  section  1101(d)(1)  of  Pub.  L.  102-237,  set  out  as  an 
Effective  Date  of  1991  Amendment  note  imder  section 
1421  of  this  title.] 

[Amendment  by  sections  1771(c)(2)  and  1774(c)  of 
Pub.  L.  101-624  effective  Nov.  28,  1990;  amendment  by 
section  1771(d)  of  Pub.  L.  101-624  effective  Oct.  1, 
1990,  and  amendments  by  section  1771(e)  and  (f)  of 
Pub.  L.  101-624  effective  and  implemented  the  first 
day  of  the  month  beginning  120  days  after  the  publi- 
cation of  implementing  regulations  which  shall  be  pro- 
mulgated not  later  than  Oct.  1,  1991,  see  section 
1781(a),  (b)(1),  (2)  of  Pub.  L.  101-624,  set  out  as  an  Ef- 
fective Date  of  1990  Amendment  note  under  section 
2012  of  this  title.] 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  624, 1392, 1421, 
1424,  1431b,  1641,  1736m,  1855,  2627,  4004,  5676  of  this 
title;  title  12  section  1150a;  title  15  sections  713c, 
713C-2,  713C-3;  title  22  section  1922;  title  31  section 
1511;  title  40  section  474;  title  42  sections  1755,  1758, 
1761, 1762a,  1777, 1786,  3030a,  3045f,  5180. 


§  612C-3.  Repealed.  Pub.  L.  101-624,  title  XY,  §  1578, 
Nov.  28, 1990, 104  Stat  3702 

Section,  Pub.  L.  91-524,  title  VIII,  §  812,  as  added 
Pub.  L.  93-86,  §  1(27)(B),  Aug.  10,  1973,  87  Stat.  238, 
and  amended  Pub.  L.  95-113,  title  X,  §  1005,  Sept.  29, 
1977,  91  Stat.  951;  Pub.  L.  97-444,  title  II,  §  238.  Jan. 
11,  1983,  96  Stat.  2326,  required  exporters  to  report 
export  sales  and  restricted  President  from  prohibiting 
or  curtailing  certain  exports.  See  section  5712  of  this 
title. 

Effective  Date  of  Repeal 

Section  1578  of  Pub.  L.  101-624  provided  that  the 
repeal  is  effective  on  the  effective  date  of  regulations 
promulgated  under  section  5664  of  this  title.  Imple- 
menting regulations  were  promulgated  and  published 
in  the  Federal  Register  as  follows: 

May  30, 1991,  eff.  July  8, 1991,  56  F.R.  25998. 

June  3. 1991,  eff.  June  7, 1991,  56  P.R.  26323. 

Aug.  16,  1991,  eff.  Aug.  27,  1991,  56  F.R.  42222. 

§  624.  Limitation  on  Imports;  authority  of  President 

Report  to  Congress  on  Termination  or  Suspension 
OF  Quantitative  Limitations  or  Fees 

Pub.  L.  101-624,  title  XV,  §  1554,  Nov.  28,  1990.  104 
Stat.  3697,  provided  that: 

"(a)  Requirement  of  Report.— If  section  22  of  the 
Agricultiu-al  Adjustment  Act  (7  U.S.C.  624)  is  repealed 
or  all  measures  proclaimed  under  such  section  are  sus- 
pended, the  Secretary  of  Agriculture  shall,  prior  to 
the  effective  date  of  the  suspension  or  termination  of 
any  quantitative  limitation  or  fee  in  effect  under  that 
section,  report  to  the  Congress. 

"(b)  Contents  of  Report.— The  report  imder  subsec- 
tion (a)  shall  assess  each  material  consequence  of  the 
lifting  of  such  limitation  or  fee,  including  the  impact 
on— 

"(1)  the  Farmers  Home  Administration  and  agri- 
cultural credit  in  general; 

"(2)  the  prices  paid  to  farmers  generally  for  the  af- 
fected commodity;  and 
"(3)  United  States  food  security  needs." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  625,  672,  673, 
1359a,  1392,  1852,  1854  of  this  title;  title  19  sections 
1360,  1366,  1887,  2581,  2703,  3011,  3203. 

CHAPTER  26A— AGRICULTURAL  MARKETING 
AGREEMENTS 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  499b-l, 
1445C-3  of  this  title;  title  50  App.  section  2166. 

CHAPTER  31— RURAL  ELECTRIFICATION  AND 
TELEPHONE  SERVICE 

SUBCHAPTER  I— RURAL  ELECTRIFICATION 

Sec. 
911a. 


Assistant  Administrator  for  Economic  Devel- 
opment. 

(a)  Appointment. 

(b)  Appointment  factors. 

(c)  Responsibilities  and  compensation. 

(d)  Funding. 

(e)  Technical  assistance  unit. 

917.  Repealed. 

918.  General  prohibitions. 

SUBCHAPTER  II— RURAL  TELEPHONE  SERVICE 

925.  Loan  feasibility. 

926.  Certain  rural  development  investments  by 

qualified  telephone  borrowers  not  treated 
as  dividends  or  distributions, 
(a)  In  general. 
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Sec. 
927. 
928. 


(b)  ''Qualified  telephone  borrower"  de- 
fined. 
General  duties  and  prohibitions. 

(a)  Duties. 

(b)  Prohibitions. 

Prompt  processing  of  telephone  loans. 


SUBCHAPTER  III-RURAL  ELECTRIC  AND 
TELEPHONE  DIRECT  LOAN  PROGRAMS 

931a.  Level  of  loan  programs  imder  Rural  Electri- 
fication and  Telephone  Revolving  Fund. 

940d.  Authorization  levels  for  rural  electric  and 
telephone  loans. 

(a)  In  general. 

(b)  Reduction. 

(c)  Mandatory  levels. 

(d)  Guaranteed  loans. 

(e)  Implementation. 

SUBCHAPTER  IV— RURAL  TELEPHONE  BANK 

945.  Board  of  directors. 

(a)  In  general. 

(b)  Membership. 

(c)  Elections. 

(d)  Compensation. 

(e)  Succession. 

(f)  Chairperson. 

(g)  Bylaws, 
(h)  Meetings. 

(i)  Annual  report, 
(j)  Open  meetings. 

SUBCHAPTER  V-RURAL  ECONOMIC 
DEVELOPMENT 

950aa.      Additional  powers  and  duties  of  REA  Admin- 
istrator. 
950aa-l.  Rural  Business  Incubator  Fund. 

(a)  Establishment  and  use. 

(b)  Application  for  assistance. 

(c)  Funding  of  local  incubators. 

(d)  Repasrments  to  incubator  fund. 

(e)  Full  use. 

Chapter  Referred  to  in  Other  Sections 

This  chapter  Is  referred  to  in  sections  1926-1,  2007a 
of  this  title;  title  16  section  590z-7;  title  43  sections 
485h,  1464. 


SUBCHAPTER  I— RURAL 
ELECTRIFICATION 

§901.  Rural  Electrification  Administration;  Adminis- 
trator; short  title 

Short  Title  of  1990  Amendbient 

Pub.  L.  101-624,  title  XXIII.  §  2351(a).  Nov.  28.  1990. 
104  Stat.  4038.  provided  that:  "This  subtitle  [subtitle  F 
(S§  2351-2368)  Of  title  XXIII  of  Pub.  L.  101-624.  enact- 
ing sections  918  and  925  to  928  of  this  title,  amending 
sections  924.  932.  935.  936.  939.  945.  946.  948.  and  950  of 
this  title,  and  enacting  provisions  set  out  as  notes 
under  this  section  and  section  946  of  this  title]  may  be 
cited  as  the  'Rural  Telecommunications  Improvements 
Act  of  1990\" 

Findings;  Statement  of  Policy 

Pub.  L.  101-624.  title  XXIII,  §  2352.  Nov.  28.  1990, 
104  Stat.  4038.  provided  that: 
"(a)  Findings.— The  Congress  finds  that— 

"(1)  making  modem  telecommunications  technolo- 
gy and  services  available  in  rural  areas  in  the  United 
States  promotes  economic  development  and  im- 
proves the  quality  of  life  in  rural  areas;  and 

"(2)  the  efficient  operation  of  the  Rural  Tele- 
phone Bank  and  the  Rural  Electrification  Adminis- 
tration telephone  loan  programs  is  essential  to  the 
continued  development  of  the  telecommunications 
infrastructure  in  rural  areas  in  the  United  States. 


"(b)  Statement  of  Policy.— It  is  the  policy  of  the 
Congress  that  the  Rural  Telephone  Bank  and  the 
Rural  EHectrif ication  Administration  make  loans  that 
facilitate  the  development  and  enhancement  of  the 
rural  telecommunications  infrastructure  in  order  to 
make  modem  telecommunications  technology  and 
services  available  at  reasonable  rates  to  the  greatest 
practicable  number  of  people  in  rural  areas  in  the 
United  States." 

§904.  Loans  by  Administrator  for  electrical  plants 
and  transmission  lines;  preferences;  consent  of 
State  authorities 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  903.  905,  907, 
912.  922.  931.  932.  936b.  948  of  this  title;  title  16  section 
2708. 

§  911a.  Assistant  Administrator  for  Economic  Devel- 
opment 

(a)  Appointment 

The  Administrator  shall  appoint  an  Assistant 
Administrator  for  Economic  Development  (in 
this  chapter  referred  to  as  the  "Assistant  Ad- 
ministrator") to  carry  out  the  programs  of  the 
Rural  Electrification  Administration  concern- 
ing the  involvement  of  rural  electric  and  tele- 
phone systems  in  community  and  economic  de- 
velopment. 

(b)  Appointment  factors 

In  appointing  the  Assistant  Administrator, 
the  Administrator  shall  consider  the  degree  to 
which  candidates  possess— 

(1)  knowledge  of  and  experience  in  commu- 
nity and  economic  development  programs  and 
strategies; 

(2)  the  ability  to  develop  and  manage  the 
specific  programs  and  responsibilities  of  this 
office,  as  described  in  this  chapter; 

(3)  the  ability  to  work  effectively  with  offi- 
cials of  Federal.  State,  and  local  governments, 
private,  and  other  officials  of  development 
programs,  as  well  as  with  borrowers  of  the 
Rural  Electrification  Administration  and 
their  associations;  and 

(4)  other  factors  determined  by  the  Admin- 
istrator to  be  important  in  the  successful  exe- 
cution of  the  responsibilities  of  the  office  of 
Assistant  Administrator. 

(c)  Responsibilities  and  compensation 

The  Assistant  Administrator  shall  be— 

(1)  responsible,  unless  otherwise  provided 
by  law,  for  the  administration  of  the  pro- 
grams of  the  Rural  Electrification  Adminis- 
tration not  directly  related  to  the  providing 
of  electric  or  telephone  service;  and 

(2)  compensated  at  a  salary  level  that  is  not 
less  than  that  of  the  Assistant  Administrator 
for  Electric  and  the  Assistant  Administrator 
for  Telephone  of  the  Rural  Electrification 
Administration. 

(d)  Funding 

The  Assistant  Administrator  shall  use  not  less 
than  10  percent  nor  more  than  20  percent  of 
the  salaries  and  expenses  provided  to  the  Ad- 
ministration during  any  fiscal  year  to  carry  out 
the    responsibilities    described    in    subsection 
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(c)(1)  of  this  section,  and  such  amounts  shall 
remain  available  until  expended. 

(e)  Technical  assistance  unit 

The  Administrator  shall  establish  a  technical 
assistance  imit  to  provide  advice  and  guidance 
to  borrowers  concerning  community  and  eco- 
nomic development  activities  permitted  under 
this  chapter.  From  the  amounts  made  available 
to  the  Assistant  Administrator  under  subsec- 
tion (d)  of  this  section,  not  less  than  2  percent 
of  the  salaries  and  expenses  of  the  Rural  Elec- 
trification Administration  shall  be  made  avail- 
able to  such  technical  assistance  unit  estab- 
lished under  this  subsection. 

(May  20,  1936,  ch.  432,  title  I,  §  llA,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  XXIII, 
§  2350,  104  Stat.  4037,  and  amended  Dec.  13, 
1991,  Pub.  L.  102-237,  title  VII,  §  703(a),  105 
Stat.  1881.) 

Amendiients 

1991— Subsec.  (e).  Pub.  L.  102-237  substituted  "2  per- 
cent** for  "1  percent". 

§  912.  Extension  of  time  for  repayment  of  loans 

(a)  The  Administrator  is  authorized  and  em- 
powered to  extend  the  time  of  payment  of  in- 
terest or  principal  of  any  loans  made  by  the  Ad- 
ministrator pursuant  to  this  chapter:  Provided, 
however.  That  with  respect  to  any  loan  made 
under  section  904  or  922  of  this  title,  the  pay- 
ment of  interest  or  principal  shall  not  be  ex- 
tended more  than  five  years  after  such  pay- 
ment shall  have  become  due,  and  with  respect 
to  any  loan  made  under  section  905  of  this  title, 
the  payment  of  principal  or  interest  shall  not 
be  extended  more  than  two  years  after  such 
payment  shall  have  become  due:  And  provided 
further.  That  the  provisions  of  this  section  shall 
not  apply  to  any  obligations  or  the  security 
therefor  which  may  be  held  by  the  Reconstruc- 
tion Finance  Corporation  under  the  provisions 
of  section  903  of  this  title. 

(b)(1)  Subject  to  limitations  established  in  ap- 
propriations Acts,  the  Administrator  shall 
permit  any  borrower  to  defer  the  pajonent  of 
principal  and  interest  on  any  insured  or  direct 
loan  made  under  this  chapter  under  circum- 
stances described  in  this  subsection,  notwith- 
standing any  limitation  contained  in  subsection 
(a)  of  this  section,  except  that  such  deferment 
shall  not  be  permitted  based  on  the  determina- 
tion of  the  Administrator  of  the  financial  hard- 
ship of  the  borrower. 

(2)(A)  In  the  case  of  deferments  made  to 
enable  the  borrower  to  provide  financing  to 
local  businesses,  the  deferment  shall  be  repaid 
in  equal  installments,  without  the  accrual  of  in- 
terest, over  the  60-month  period  beginning  on 
the  date  of  the  deferment,  and  the  total 
amount  of  such  payments  shall  be  equal  to  the 
amount  of  the  payment  deferred. 

(B)  In  the  case  of  deferments  made  to  enable 
the  borrower  to  provide  community  develop- 
ment assistance,  technical  assistance  to  busi- 
nesses, and  for  other  commimity,  business,  or 
economic  development  projects  not  included 
imder  subparagraph  (A),  the  deferment  shall 
be  repaid  in  equal  installments,  without  the  ac- 
crual of  interest,  over  the  120-month  period  be- 


ginning on  the  date  of  the  deferment,  and  the 
total  amount  of  such  payments  shall  be  equal 
to  the  amount  of  the  pajnnent  deferred. 

(3)(A)  A  borrower  may  defer  its  debt  service 
pajmients  only  in  an  amoimt  equal  to  an  invest- 
ment made  by  such  borrower  as  described  in 
paragraph  (2). 

(B)  The  amount  of  the  deferment  shall  not 
exceed  50  percent  of  the  total  cost  of  a  commu- 
nity or  economic  development  project  for 
which  a  deferment  is  provided  under  this  sub- 
section. 

(C)  The  total  amount  of  deferments  imder 
this  subsection  during  each  of  the  fiscal  years 
1990  through  1993  shall  not  exceed  3  percent  of 
the  total  payments  due  during  such  fiscal  year 
from  all  borrowers  on  direct  and  insured  loans 
made  imder  this  chapter  and  shall  not  exceed  5 
percent  of  such  total  payments  due  in  each  sub- 
sequent fiscal  year. 

(D)  At  the  time  of  a  deferment,  the  borrower 
shall  make  a  payment  to  a  cushion  of  credit  ac- 
coimt  established  and  maintained  pursuant  to 
section  940c  of  this  title  in  an  amoimt  equal  to 
the  amount  of  the  payment  deferred.  The  bal- 
ance of  such  account  shall  not  be  reduced  by 
the  borrower  below  the  level  of  the  unpaid  bal- 
ance of  the  payment  deferred.  Subject  to  limi- 
tations established  in  annual  appropriations 
Acts,  such  cushion  of  credit  amounts  and  any 
other  cushion  of  credit  and  advance  payments 
of  any  borrower  shall  be  included  in  the  inter- 
est differential  calculation  under  section 
940c(b)(2)(A)  of  this  title. 

(4)  The  Administrator  shall  undertake  all  rea- 
sonable efforts  to  permit  the  full  amoimt  of  de- 
ferments authorized  by  this  subsection  during 
each  fiscal  year. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XXIII,  §  2344,  104  Stat.  4028.) 

Amendbcents 

1990— Pub.  L.  101-624  designated  existing  provisions 
as  subsec.  (a)  and  added  subsec.  (b). 

§917.  Repealed.  Pub.  L.  102-237,  title  VII,  §  703(b), 
Dec.  13, 1991, 105  Stat  1881 

Section,  act  May  20,  1936,  ch.  432,  title  I.  §  17,  as 
added  Nov.  28.  1990,  Pub.  L.  101-624.  title  XXIII. 
§  2343. 104  Stat.  4027,  related  to  establishment  of  tech- 
nical assistance  unit  to  provide  advice  and  technical 
assistance  to  electric  and  telephone  borrowers  under 
this  chapter. 

§  918.  General  prohibitions 

The  Administrator  and  the  Governor  of  the 
telephone  banl^  shall  not  deny  or  reduce  any 
loan  or  loan  advance  under  this  chapter  based 
on  a  borrower's  level  of  general  funds. 

(May  20,  1936,  ch.  432,  title  I,  §  18,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  XXIII, 
§  2353,  104  Stat.  4039.) 
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SUBCHAPTER  II—RURAL  TELEPHONE 
SERVICE 

§  922.  Loans  for  rural  telephone  service 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  907,  912,  927, 
931.  932,  946,  948,  950b  of  this  title. 

§  924.  DeHnition  of  telephone  service  and  rural  area 

(a)  As  used  in  this  subchapter,  the  term  "tele- 
phone service"  shall  be  deemed  to  mean  any 
communication  service  for  the  transmission  or 
reception  of  voice,  data,  sounds,  signals,  pic- 
tures, writing,  or  signs  of  all  kinds  by  wire, 
fiber,  radio,  light,  or  other  visual  or  electromag- 
netic means,  and  shall  include  all  telephone 
lines,  facilities,  or  systems  used  in  the  rendition 
of  such  service;  but  shall  not  be  deemed  to 
mean  message  telegram  service  or  community 
antenna  television  system  services  or  facilities 
other  than  those  intended  exclusively  for  edu- 
cational purposes,  or  radio  broadcasting  serv- 
ices or  facilities  within  the  meaning  of  section 
153(o)  of  title  47. 

ISee  main  edition  for  text  o/(6)] 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XXIII,  §  2354,  104  Stat.  4039.) 

AlCENDHENTS 

1990— Subsec.  (a).  Pub.  L.  101-624  inserted  "or  recep- 
tion" after  "transmission"  and  "data,"  after  "voice,", 
and  substituted  "by  wire,  fiber,  radio,  light,  or  other 
visual  or  electromagnetic  means"  for  "through  the  use 
of  electricity  between  the  transmitting  and  receiving 
apparatus". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  948,  950aaa-3, 
950aaa-4  of  this  title. 

§  925.  Loan  feasibility 

The  Administrator  and  the  Governor  of  the 
telephone  bank  may  not,  as  a  condition  of 
malting  a  telephone  loan  to  an  applicant  there- 
for, require  the  applicant  to— 

(1)  increase  the  rates  charged  to  the  appli- 
cant's customers  or  subscribers;  or 

(2)  increase  the  applicant's  ratio  of— 

(A)  net  income  or  margins  before  interest; 
to 

(B)  the  interest  requirements  on  all  of  the 
applicant's  outstanding  and  proposed  loans. 

(May  20,  1936,  ch.  432,  title  II,  §  204,  as  added 
Nov.  28,  1990.  Pub.  L.  101-624,  title  XXIII, 
§  2355,  104  Stat.  4039.) 

§926.  Certain  rural  development  investments  by 
qualified  telephone  borrowers  not  treated  as  divi- 
dends or  distributions 

(a)  In  general 

The  Administrator  and  the  Governor  of  the 
telephone  bank  shall  not— 

(1)  treat  any  amoimt  invested  by  any  quali- 
fied telephone  borrower  for  any  purpose  de- 
scribed in  section  2204b(c)(2)  of  this  title  (in- 
cluding any  investment  in,  or  extension  of 
credit,  guarantee,  or  advance  made  to,  an  af- 
filiated company  of  the  borrower,  that  is  used 


by  such  company  for  such  a  purpose)  as  a  div- 
idend or  distribution  of  capital  to  the  extent 
that,  immediately  after  such  investment,  the 
aggregate  of  such  investments  does  not 
exceed  Vs  of  the  net  worth  of  the  borrower;  or 
(2)  require  a  qualified  telephone  borrower 
to  obtain  the  approval  of  the  Administrator 
or  the  Governor  of  the  telephone  bank  in 
order  to  make  an  investment  described  in 
paragraph  (1). 

(b)  "Qualified  telephone  borrower"  defined 

As  used  in  subsection  (a)  of  this  section,  the 
term  "qualified  telephone  borrower"  means  a 
person- 
CD  to  whom  a  telephone  loan  has  been 
made  or  guaranteed  under  this  chapter;  and 

(2)  whose  net  worth  is  at  least  20  percent  of 
the  total  assets  of  such  person. 

(May  20,  1936,  ch.  432,  title  II,  §  205,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  XXIII, 
§  2356, 104  Stat.  4039.) 

§  927.  General  duties  and  prohibitions 

(a)  Duties 

The  Administrator  and  the  Governor  of  the 
telephone  bank  shall— 

(1)  notwithstanding  section  553(a)(2)  of 
title  5,  cause  to  be  published  in  the  Federal 
Register,  in  accordance  with  subsections  (b) 
through  (e)  of  section  553  of  such  title,  all 
rules,  regulations,  bulletins,  and  other  written 
policy  standards  governing  the  operations  of 
the  telephone  loan  and  loan  guarantee  pro- 
grams administered  under  this  chapter  other 
than  those  relating  to  agency  management 
and  personnel; 

(2)  in  evaluating  the  feasibility  of  a  tele- 
phone loan  to  be  made  to  a  borrower  for  tele- 
phone services,  use— 

(A)  with  respect  to  items  for  which  the 
regulatory  authority  with  jurisdiction  over 
the  provision  of  such  services  has  approved 
the  depreciation  rates  used  by  the  borrow- 
er, such  approved  rates;  and 

(B)  with  respect  to  other  items,  the  aver- 
age of  the  depreciation  rates  used  by  bor- 
rowers of  telephone  loans  made  under  this 
chapter; 

(3)  annually  determine  and  publish  the  av- 
erage described  in  paragraph  (2)(B);  and 

(4)  make  loans  for  all  purposes  for  which 
telephone  loans  are  authorized  under  section 
922  or  948  of  this  title,  to  the  extent  of  quali- 
fying applications  therefor. 

(b)  Prohibitions 

The  Administrator  and  the  Governor  of  the 
telephone  bank  shall  not— 

(1)  rescind  an  insured  telephone  loan,  or  a 
Rural  Telephone  Bank  loan,  made  under  this 
chapter  without  the  consent  of  the  borrower, 
unless  all  of  the  purposes  for  which  tele- 
phone loans  have  been  made  to  the  borrower 
under  this  chapter  have  been  accomplished 
with  funds  provided  under  this  chapter; 

(2)  regiQate  the  order  or  sequence  of  ad- 
vances of  funds  under  telephone  loans  made 
imder  this  chapter  to  any  borrower  who  has 
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received  any  combination  of  telephone  loans 
from  the  Rural  Electrification  Administra- 
tion, the  Rural  Telephone  Bank,  or  the  Fed- 
eral Financing  Bank;  or 

(3)  deny  a  loan  or  advance  to,  or  take  any 
other  adverse  action  against,  an  applicant  for, 
or  a  borrower  of,  a  telephone  loan  under  this 
chapter  for  any  reason  that  is  not  based  on  a 
rule,  regulation,  bulletin,  or  other  written 
policy  standard  that  has  not  been  published 
pursuant  to  section  553  of  title  5. 

(May  20,  1936,  ch.  432,  title  II,  §  206,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  XXIII, 
§  2357,  104  Stat.  4040.) 

§  928.  Prompt  processing  of  telephone  loans 

Within  ten  days  after  the  end  of  the  second 
and  fourth  calendar  quarters  of  each  year,  the 
Administrator  shall  submit  to  the  Committee 
on  Agriculture  and  the  Committee  on  Appro- 
priations of  the  House  of  Representatives,  and 
to  the  Committee  on  Agriculture,  Nutrition, 
and  Forestry  and  the  Committee  on  Appropria- 
tions of  the  Senate,  a  report— 

(1)  identifying  each  completed  application 
for  a  telephone  loan  under  section  935  of  this 
title,  a  guarantee  of  a  telephone  loan  under 
section  936  of  this  title,  or  a  loan  under  sec- 
tion 948  of  this  title,  that  has  not  been  finally 
acted  upon  within  ninety  days  after  the  date 
the  completed  application  is  submitted;  and 

(2)  stating  the  reasons  for  the  failure  to  fi- 
nally act  upon  the  completed  applications 
within  such  ninety-day  period. 

(May  20.  1936,  ch.  432,  title  II,  §  207,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  XXIII, 
§  2358,  104  Stat.  4041.) 

SUBCHAPTER  III— RURAL  ELECTRIC  AND 
TELEPHONE  DIRECT  LOAN  PROGRAMS 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  950aa-l, 
1926-1.  2008  of  this  title. 

§  931.  Rural  Electrification  and  Telephone  Revolving 
Fund 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  940d,  946  of 
this  title. 

§  931a.  Level  of  loan  programs  under  Rural  Electrifi- 
cation and  Telephone  Revolving  Fund 

On  and  after  October  28,  1991,  no  funds  in 
this  Act  or  any  other  Act  shall  be  available  to 
carry  out  loan  programs  under  the  Rural  Elec- 
trification and  Telephone  Revolving  Fund  at 
levels  other  than  those  provided  for  in  advance 
in  appropriations  Acts. 

(Pub.  L.  102-142,  title  III,  Oct.  28,  1991,  105 
Stat.  903.) 

Codification 

Section  was  enacted  as  part  of  the  Agriculture, 
Rural  Development,  Food  and  Drug  Administration, 
and  Related  Agencies  Appropriations  Act,  1992,  and 
not  as  part  of  the  Rural  Electrification  Act  of  1936 
which  comprises  this  chapter. 


§932.  Liabilities  and  uses  of  Rural  Electrification 
and  Telephone  Revolving  Fund 

iSee  main  edition  for  text  of  {a)  and  (6)] 

(c)  Separate  electric  and  telephone  accounts 

(1)  The  Administrator  shall  maintain  two  sep- 
arate accoimts  within  the  fund,  which  shall  be 
known  as  the  electric  account  and  the  tele- 
phone account,  respectively. 

(2)(A)  The  Administrator  shall  accoimt  for 
the  assets,  liabilities,  income,  expenses,  and 
equity  of  the  fimd  attributable  to  electrifica- 
tion loan  operations  in  the  electric  account. 

(B)  The  Administrator  shall  account  for  the 
assets,  liabilities,  income,  expenses,  and  equity 
of  the  fund  attributable  to  telephone  loan  oper- 
ations in  the  telephone  account. 

(3)(A)  The  assets  accoimted  for  in  the  electric 
account  shall  be  available  solely  for  electrifica- 
tion loan  operations  imder  this  chapter. 

(B)  The  assets  accounted  for  in  the  telephone 
account  shall  be  available  solely  for  telephone 
loan  operations  under  this  chapter  (other  than 
under  subchapter  IV  of  this  chapter). 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XXIII,  §  2359, 104  Stat.  4041.) 

Amendbcents 
1990— Subsec.  (c).  Pub.  L.  101-624  added  subsec.  (c). 

§  935.  Insured  loans 

[See  main  edition  for  text  of  (a)  to  (c)] 

(d)  Tier  requirement  for  insured  telephone  loans 

The  Administrator  shall  make  a  telephone 
loan  imder  this  subchapter  to  an  applicant 
therefor  who  is  otherwise  qualified  to  receive 
such  a  loan  at  the  highest  interest  rate  (but  not 
less  than  the  lowest  interest  rate,  nor  higher 
than  the  highest  interest  rate,  specified  in  sub- 
section (b)  of  this  section)  at  which  the  borrow- 
er would  be  capable  of  producing  net  income  or 
margins  before  interest  pajnnents  of  at  least 
100  percent  (but  not  more  than  150  percent)  of 
the  interest  requirements  on  all  of  the  appli- 
cant's outstanding  and  proposed  loans. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XXIII,  §  2361,  104  Stat.  4042.) 

Amendments 
1990— Subsec.  (d).  Pub.  L.  101-624  added  subsec.  (d). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  928,  939,  940  of 
this  title. 

§  936.  Guaranteed  loans;  accommodations  and  subor- 
dination of  liens;  interest  rates;  assignability  of 
guaranteed  loans  and  related  guarantees 

The  Administrator  may  provide  financial  as- 
sistance to  borrowers  for  purposes  provided  in 
this  chapter  by  guaranteeing  loans,  in  the  full 
amount  thereof,  made  by  the  Riu*al  Telephone 
Bank,  National  Rural  Utilities  Cooperative  Fi- 
nance Corporation,  and  any  other  legally  orga- 
nized lending  agency,  or  by  accommodating  or 
subordinating  liens  or  mortgages  in  the  fund 
held  by  the  Administrator  as  owner  or  as  trust- 
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ee  or  custodian  for  purchases  of  notes  from  the 
fund,  or  by  any  combination  of  such  guarantee, 
accommodation,  or  subordination.  The  Admin- 
istrator shall  not  provide  such  assistance  to  any 
borrower  of  a  telephone  loan  under  this  chap- 
ter unless  the  borrower  specifically  applies  for 
such  assistance.  No  fees  or  charges  shall  be  as- 
sessed for  any  such  guarantee,  accommodation, 
or  subordination.  With  respect  to  guarantees 
issued  by  the  Administrator  under  this  section, 
on  the  request  of  the  borrower  of  any  such  loan 
so  guaranteed,  the  loan  shall  be  made  by  the 
Federal  Financing  Bank  and  at  a  rate  of  inter- 
est that  is  not  more  than  the  rate  of  interest 
applicable  to  other  similar  loans  then  being 
made  or  purchased  by  the  Bank.  Guaranteed 
loans  shall  bear  interest  at  the  rate  agreed 
upon  by  the  borrower  and  the  lender.  Guaran- 
teed loans,  and  accommodation  and  subordina- 
tion of  liens  or  mortgages,  may  Ije  made  concur- 
rently with  an  insured  loan.  The  amount  of 
guaranteed  loans  shall  be  subject  only  to  such 
limitations  as  to  amounts  as  may  be  authorized 
from  time  to  time  by  the  Congress  of  the 
United  States:  Provided,  That  any  amoimts 
guaranteed  hereunder  shall  not  be  included  in 
the  totals  of  the  budget  of  the  United  States 
Government  and  shall  be  exempt  from  any  gen- 
eral limitation  imposed  by  statute  on  expendi- 
tures and  net  lending  (budget  outlays)  of  the 
United  States.  As  used  in  this  subchapter  a 
guaranteed  loan  is  one  which  is  initially  made, 
held,  and  serviced  by  a  legally  organized  lend- 
ing agency  and  which  is  guaranteed  by  the  Ad- 
ministrator hereunder.  A  guaranteed  loan,  in- 
cluding the  related  guarantee,  may  be  assigned 
to  the  extent  provided  in  the  contract  of  guar- 
antee executed  by  the  Administrator  under  this 
subchapter;  the  assignability  of  such  loan  and 
guarantee  shall  be  governed  exclusively  by  said 
contract  of  guarantee. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XXIII,  §  2362,  104  Stat.  4042.) 

Amendments 

1990— Pub.  L.  101-624  inserted  provisions  prohibiting 
Administrator  from  providing  assistance  to  telephone 
borrower  unless  borrower  specifically  applies  therefor. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  928.  936a,  939, 
940a,  940d  of  this  title. 

§  936a.  Prepayment  of  loans 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  26  section  501. 

§  936b.  Sale  or  prepayment  of  direct  or  insured  loans 

(a)  A  direct  or  insured  loan  made  under  this 
chapter  shall  not  be  sold  or  prepaid  at  a  value 
less  than  the  face  value  of  any  outstanding 
principal  balance  on  such  loan,  except  when 
sold  to  or  prepaid  by  the  borrower  at  the  lesser 
of  the  outstanding  principal  balance  due  on  the 
loan  or  the  loan's  present  value  discoimted 
from  the  face  value  at  maturity  at  the  rate  set 
by  the  Administrator.  The  exception  contained 
in  the  preceding  sentence  shall  be  effective  for 
the  period  ending  September  30, 1987. 

(b)  Notwithstanding  subsection  (a)  of  this  sec- 
tion, a  direct  or  insured  loan  may  be  prepaid  by 


an  electric  borrower  at  the  lesser  of  the  out- 
standing principal  balance  due  thereon  or  the 
present  value  thereof  discounted  from  the  face 
value  at  maturity  at  the  rate  set  by  the  Admin- 
istrator if  the  borrower  is  an  electrical  organi- 
zation which  resulted  from  a  merger  or  consoli- 
dation between  a  borrower  and  an  organization 
which,  prior  to  October  1,  1987,  prepaid  its 
direct  or  insured  loans  pursuant  to  this  section. 
Prepasnnents  by  a  borrower  hereunder  shall  be 
made  not  later  than  one  year  after  the  effective 
date  of  the  merger,  consolidation,  or  other 
transaction.  The  discount  rate  to  be  set  by  the 
Administrator  for  direct  or  insured  loans  pre- 
payments hereimder  shall  be  based  on  the  cur- 
rent cost  of  funds  to  the  Department  of  the 
Treasury  for  obligations  of  comparable  maturi- 
ty to  those  being  prepaid.  If  a  borrower  prepays 
using  tax  exempt  financing,  the  discoimt  shall 
be  adjusted  to  make  the  discoimt^eQuivalent  to 
fully  taxable  financing.  The  borrower  shall  cer- 
tify in  writing  whether  the  financing  will  be  tax 
exempt  and  shall  comply  with  such  other  terms 
and  conditions  as  the  Administrator  may  estab- 
lish which  are  reasonable  and  necessary  to  im- 
plement this  provision.  As  used  in  this  section, 
the  term  "direct  loan"  means  a  loan  made 
under  section  904  of  this  title. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XXIII,  §  2387,  104  Stat.  4051.) 

Amendbients 

1990— Pub.  L.  101-624  designated  existing  provisions 
as  subsec.  (a)  and  added  subsec.  (b). 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  26  section  501. 

§  939.  Loan  terms  and  conditions 

(a)  In  general 

Loans  made  from  or  insured  through  the 
fund  shall  be  for  the  same  purposes  and  on  the 
same  terms  and  conditions  as  are  provided  for 
loans  in  subchapters  I  and  II  of  this  chapter 
except  as  otherwise  provided  in  sections  933  to 
938  inclusive. 

(b)  Telephone  loans  under  this  subchapter 

The  term  of  any  telephone  loan  made  under 
this  subchapter  shall  be  determined  by  the  bor- 
rower at  the  time  the  loan  application  is  sub- 
mitted. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XXIII,  §  2360,  104  Stat.  4042.) 

Amendments 

1990— Pub.  L.  101-624  designated  existing  provisions 
as  subsec.  (a)  and  added  subsec.  (b). 


§  940a.  Privatization  program 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  26  section  501. 

§  940b.  Use  of  funds 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  950aa  of  this 
title. 
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§  940c.  Cushion  of  credit  payments  program 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  912  of  this  title. 

§940d.  Authorization  levels  for  rural  electric  and 
telephone  loans 

(a)  In  general 

Subject  to  the  other  provisions  of  this  section 
and  notwithstanding  any  other  provision  of 
law,  for  each  of  fiscal  years  1991  through  1995, 
insured  loans  may  be  made  in  accordance  with 
this  subchapter  from  the  Rural  Electrification 
and  Telephone  Revolving  Fund  established 
under  section  931  of  this  title  in  amounts  equal 
to  the  following  levels: 

(1)  For  fiscal  year  1991,  $896,000,000. 

(2)  For  fiscal  year  1992,  $932,000,000. 

(3)  For  fiscal  year  1993,  $969,000,000. 

(4)  For  fiscal  year  1994,  $1,008,000,000. 

(5)  For  fiscal  year  1995,  $1,048,000,000. 

(b)  Reduction 

Notwithstanding  any  other  provision  of  law, 
for  each  of  fiscal  years  1991  through  1995,  the 
Administrator  shall— 

(1)  reduce  the  amounts  otherwise  made 
available  for  insured  loans  made  from  the 
Rural  Electrification  and  Telephone  Revolv- 
ing Fund  by— 

(A)  $224,000,000  for  fiscal  year  1991; 

(B)  $234,000,000  for  fiscal  year  1992; 

(C)  $244,000,000  for  fiscal  year  1993; 

(D)  $256,000,000  for  fiscal  year  1994;  and 

(E)  $267,000,000  for  fiscal  year  1995;  and 

(2)  use  the  funds  made  available  from  such 
reductions  in  each  fiscal  year  to  guarantee 
loans  under  subsection  (d)  of  this  section. 

(c)  Mandatory  levels 

Notwithstanding  any  other  provision  of  law, 
the  Administrator  shall  make  insured  loans  at 
the  levels  authorized  by  this  section  for  each  of 
fiscal  years  1991  through  1995  taking  into  ac- 
count any  reductions  under  subsection  (b)  of 
this  section. 

(d)  Guaranteed  loans 

(1)  In  general 

Except  as  otherwise  provided  in  this  subsec- 
tion and  subsection  (e)  of  this  section  and 
notwithstanding  any  other  provision  of  law, 
in  carrying  out  this  chapter,  the  Administra- 
tor shall  guarantee  loans  made  by  legally  or- 
ganized lending  agencies  to  the  extent  of  the 
reduction  in  insured  loans  as  provided  in  sub- 
section (b)  of  this  section. 

(2)  Amount  of  guarantee 

The  guarantees  authorized  under  para- 
graph (1)  shall  be  90  percent  of  the  principal 
of  and  interest  on  the  loan  and  shall  be  made 
only  upon  the  request  of  the  borrower. 

(3)  No  Federal  instrumentality 

The  Administrator  may  not  provide  any 
such  guarantee  for  a  loan  made  by  the  Feder- 
al Financing  Bank,  the  Rural  Telephone 
Bank,  or  any  other  lending  agency  that  is  an 
agency  or  instrumentality  of  the  United 
States  other  than  banks  for  cooperatives. 


(4)  Authority 

The  Administrator  is  authorized  to  approve 
such  guarantees  subject  to  full  use  being 
made  during  each  fiscal  year  of  insured  loan 
amounts  made  available  during  the  fiscal 
year. 

(5)  Construction 

Nothing  in  this  subsection  shall  be  con- 
strued as  modifying  the  authority  provided  in 
section  936  of  this  title. 

(e)  Implementation 

(1)  In  general 

The  Administrator  shall  implement  the  re- 
duction in  insured  loans  provided  by  subsec- 
tion (b)  of  this  section  in  a  manner  that  will 
lessen  its  adverse  effect. 

(2)  Allocation  between  electric  and  telephone  pro- 
grams 

The  reductions  required  by  subsection  (b) 
of  this  section  shall  be  allocated  between  the 
electric  and  telephone  programs  for  each 
fiscal  year  in  proportion  to  the  amount  of  in- 
sured funds  made  available  for  each  such  pro- 
gram during  the  fiscal  year  in  annual  appro- 
priations Acts. 

(3)  Electric  borrower's  option 

If  the  amount  of  an  insured  electric  loan  is 
reduced  as  a  result  of  the  requirements  of 
subsection  (b)  of  this  section,  the  electric  bor- 
rower may,  at  the  option  of  such  borrower, 
obtain  capital  to  replace  the  amount  of  the 
reduction— 

(A)  with  the  assistance  of  a  loan  guaran- 
tee (as  provided  by  subsection  (d)  of  this 
section); 

(B)  from  internally  generated  funds  of 
the  electric  borrower; 

(C)  from  private  credit  sources  with  a  lien 
accommodation  provided  by  the  Adminis- 
trator; or 

(D)  from  other  private  sources. 

(May  20,  1936,  ch.  432,  title  III,  §  314,  as  added 
Nov.  5,  1990,  Pub.  L.  101-508,  title  I,  §  1201,  104 
Stat.  1388-7.) 

Effective  Date 

Section  effective  Nov.  29,  1990,  see  section  1301  of 
Pub.  L.  101-508,  set  out  as  an  Effective  Date  of  1990 
Amendment  note  under  section  51  Ir  of  this  title. 

SUBCHAPTER  IV— RURAL  TELEPHONE 
BANK 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  931,  932  of 
this  title. 

§  945.  Board  of  directors 

(a)  In  general 

The  management  of  the  telephone  bank, 
within  the  limitations  prescribed  by  law,  shall 
be  vested  in  a  board  of  directors  (in  this  sub- 
chapter referred  to  as  the  "Telephone  Bank 
Board"). 
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(b)  Membership 

The  Telephone  Bank  Board  shall  consist  of 
thirteen  individuals,  as  follows: 

(1)  Presidential  appointees 

The  President  shall  appoint  seven  individ- 
uals to  serve  on  the  Telephone  Bank  Board 
who  shall  serve  at  the  pleasure  of  the  Presi- 
dent— 

(A)  five  of  whom  shall  be  officers  or  em- 
ployees of  the  Department  of  Agriculture 
and  not  officers  or  employees  of  the  Rural 
Electrification  Administration;  and 

(B)  two  of  whom  shall  be  from  the  gener- 
al public  and  not  officers  or  employees  of 
the  Federal  Government. 

(2)  Cooperative  members 

The  cooperative-type  entities,  and  organiza- 
tions controlled  by  such  entities,  that  hold 
class  B  or  class  C  stock  shall  elect  three  indi- 
viduals to  serve  on  the  Telephone  Bank 
Board  for  a  term  of  two  years,  by  a  plurality 
vote  of  the  stockholders  voting  in  the  elec- 
tion. 

(3)  Commercial  members 

The  commercial-type  entities,  and  the  orga- 
nizations controlled  by  such  entities,  that 
hold  class  B  or  class  C  stock  shall  elect  three 
individuals  to  serve  on  the  Telephone  Bank 
Board  for  a  term  of  two  years,  by  a  plurality 
vote  of  the  stockholders  voting  in  the  elec- 
tion. 

(c)  Elections 

(1)  Validity 

An  election  under  paragraph  (2)  or  (3)  of 
subsection  (b)  of  this  section  shall  not  be  con- 
sidered valid  unless  a  majority  of  the  stock- 
holders eligible  to  vote  in  the  election  have 
voted  in  the  election. 

(2)  Balloting 

Balloting  in  an  election  under  paragraph  (2) 
or  (3)  of  subsection  (b)  of  this  section  shall  be 
conducted  by  mail  pursuant  to  the  procedures 
authorized  in  the  bylaws  of  the  telephone 
bank. 

(3)  No  cumulative  voting 

Cumulative  voting  shall  not  be  permitted  in 
any  election  under  paragraph  (2)  or  (3)  of 
subsection  (b)  of  this  section. 

(d)  Compensation 

(1)  In  general 

Except  as  provided  in  paragraph  (2),  each 
member  of  the  Telephone  Bank  Board  shall 
receive  $100  per  day  for  each  day  or  part 
thereof,  not  to  exceed  fifty  days  per  year, 
spent  in  the  performance  of  their  official 
duties,  and  shall  be  reimbursed  for  travel  and 
other  expenses  in  such  manner  and  subject  to 
such  limitations  as  the  Telephone  Bank 
Board  may  prescribe. 

(2)  Exceptions 

The  five  members  of  the  Telephone  Bank 
Board  appointed  imder  subsection  (b)(1)(A) 
of  this  section  shall  not  receive  compensation 
by  reason  of  their  service  on  the  Telephone 
Bank  Board. 


(e)  Succession 

A  member  of  the  Telephone  Bank  Board  may 
serve  after  the  expiration  of  the  term  of  office 
of  such  member  until  the  successor  for  such 
member  has  taken  office. 

(f)  Chairperson 

The  members  of  the  Telephone  Bank  Board 
shall  elect  one  of  such  members  to  be  the 
Chairperson  of  the  Board,  in  accordance  with 
the  bylaws  of  the  telephone  bank.  The  Chair- 
person shall  preside  at  all  meetings  of  the 
Board  and  may  vote  on  a  matter  before  the 
Board  unless  the  vote  would  result  in  a  tie  vote 
on  the  matter. 

(g)  Bylaws 

The  Telephone  Bank  Board  shall  prescribe 
bylaws,  not  inconsistent  with  law,  regulating 
the  manner  in  which  the  telephone  bank's  busi- 
ness shall  be  conducted,  its  directors  and  offi- 
cers elected,  its  stock  issued,  held,  and  disposed 
of,  its  property  transferred,  its  bylaws  amend- 
ed, and  the  powers  and  privileges  granted  to  it 
by  law  exercised  and  enjoyed. 

(h)  Meetings 

The  Telephone  Bank  Board  shall  meet  at 
such  times  and  places  as  it  may  fix  and  deter- 
mine, but  shall  hold  at  least  four  regularly 
scheduled  meetings  a  year,  and  special  meet- 
ings may  be  held  on  call  in  the  manner  speci- 
fied in  the  bylaws  of  the  telephone  bank. 

(i)  Annual  report 

The  Telephone  Bank  Board  shall  make  an 
annual  report  to  the  Secretary  for  transmittal 
to  the  Congress  on  the  administration  of  this 
subchapter  and  any  other  matters  relating  to 
the  effectuation  of  the  policies  of  this  subchap- 
ter, including  recommendations  for  legislation. 

(j)  Open  meetings 

For  purposes  of  section  552b  of  title  5,  the 
Telephone  Bank  Board  shall  be  treated  as  an 
agency  within  the  meaning  of  subsection  (a)(1) 
of  such  section. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XXIII,  §  2363(a),  (b)(1),  (c),  104  Stat. 
4042-4044.) 

Amendments 

1990— Pub.  L.  101-624,  §  2363(a).  substituted  "Board 
of  directors"  for  "Telephone  Bank  Board"  in  section 
csitcliline . 

Subsecs.  (a)  to  (f ).  Pub.  L.  101-624,  §  2363(a).  struck 
out  subsecs.  (a)  to  (f )  and  inserted  new  subsecs.  (a)  to 
(f ):  in  subsec.  (a)  struck  out  provisions  relating  to  size 
of  board,  in  subsec.  (b)  substituted  provisions  relating 
to  size  of  board  and  to  appointment  and  election  of  all 
board  members  for  provisions  naming  Administrator 
of  Rural  Electrification  Administration  and  Governor 
of  Farm  Credit  Administration  to  board,  and  authoriz- 
ing presidential  appointment  of  5  other  members,  in 
subsec.  (c)  substituted  provisions  relating  to  election 
of  6  cooperative  and  commercial  members  for  provi- 
sions authorizing  presidential  appointment  of  initial  6 
cooperative  and  commercial  members,  in  subsec.  (d) 
substituted  provisions  relating  to  compensation  for 
provisions  relating  to  interim  election  of  6  cooperative 
and  commercial  members,  in  subsec.  (e)  substituted 
provisions  relating  to  succession  for  provisions  relating 
to  regular  election  of  6  cooperative  and  commercial 
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members,  and  in  subsec.  (f )  substituted  provisions  re- 
lating to  chairperson  for  provisions  relating  to  service 
after  expiration  of  term,  compensation  and  expenses. 

Subsecs.  (g)  to  (i).  Pub.  L.  101-624.  §  2363(b)(1).  in- 
serted headings. 

Subsec.  (j).  Pub.  L.  101-624,  §  2363(c),  added  subsec. 
(J). 

§  946.  Capitalization 

ISee  main  edition  for  text  ofia)  to  (c)] 

(d)  Class  B  stock;  borrowers  as  holders;  dividend  pro- 
hibition; patronage  refunds 

Class  B  stock  shall  be  held  only  by  recipients 
of  loans  under  section  948  of  this  title.  Borrow- 
ers receiving  loan  funds  pursuant  to  section 
948(a)(1)  or  (2)  of  this  title  shall  be  requh-ed  to 
invest  in  class  B  stock  5  per  centum  of  the 
amount  of  loan  funds  so  provided,  by  paying  an 
amount  equal  to  5  per  centum  of  the  amount  of 
each  16an  advance,  at  the  time  of  such  advance. 
No  dividends  shall  be  payable  on  class  B  stock. 
All  holders  of  class  B  shall  be  entitled  to  pa- 
tronage refunds  in  class  B  stock  under  terms 
and  conditions  to  be  specified  in  the  bylaws  of 
the  telephone  bank. 

iSee  main  edition  for  text  ofie)  to  (g)! 
(h)  Reserve  for  losses  due  to  interest  rate  fluctuations 
There  is  hereby  established  in  the  telephone 
bank  a  reserve  for  losses  due  to  interest  rate 
fluctuations.  Within  30  days  after  December  22, 
1987,  the  Governor  of  the  telephone  bank  shall 
transfer  to  the  reserve  for  losses  due  to  interest 
rate  fluctuations  all  amounts  in  the  reserve  for 
contingencies  as  of  December  22,  1987.  All 
amoimts  so  transferred  shall  not  be  trans- 
ferred, directly  or  indirectly,  to  the  reserve  for 
contingencies.  Amounts  in  the  reserve  for  inter- 
est rate  fluctuations  may  be  expended  only  to 
cover  operating  losses  of  the  telephone  bank 
(other  than  losses  attributable  to  loan  defaults) 
and  only  after  taking  into  consideration  any 
recommendations  made  by  the  General  Ac- 
counting Office  under  section  1413(b)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1987. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XXIII,  !§  2364,  2367(a),  104  Stat.  4044.) 

References  in  Text 

Section  1413(b)  of  the  Omnibus  Budget  Reconcilia- 
tion Act  of  1987,  referred  to  in  subsec.  (h),  is  section 
1413(b)  of  Pub.  L.  100-203,  title  I,  Dec.  22.  1987,  101 
Stat.  1330-26,  which  is  not  classified  to  the  Code,  and 
which  mandated  a  study  by  the  General  Accounting 
Office  of  the  operations  of  the  telephone  bank  and  di- 
rected that  GAO  report  recommendations  to  Congress 
within  180  days  of  Dec.  22, 1987. 

Abiendbcents 

1990— Subsec.  (d).  Pub.  L.  101-624.  §  2384.  inserted 
before  period  at  end  of  second  sentence  ".  by  paying 
an  amoimt  equal  to  5  per  centum  of  the  amount  of 
each  loan  advance,  at  the  time  of  such  advance''. 

Subsec.  (h).  Pub.  L.  101-624,  §  2367(a).  inserted  after 
second  sentence  ''All  amounts  so  transferred  shaU  not 
be  transferred,  directly  or  indirectly,  to  the  reserve  for 
contingencies."  and  substituted  ''Omnibus  Budget 
Reconciliation"  for  "Rural  Telephone  Bank  Borrowers 
Fairness**. 

Effective  Date  of  1990  Amendment 
Section  2368  of  Pub.  L.  101-624  provided  that: 


"(a)  In  General.— Except  as  provided  in  subsection 
(b).  this  subtitle  and  the  amendments  made  by  this 
subtitle  [subtitle  F  (§§2351-2368)  of  title  XXIII  of 
Pub.  L.  101-624,  enacting  sections  918  and  925  to  928 
of  this  title,  amending  this  section  and  sections  924, 
932,  935,  936,  939,  945,  948,  and  950  of  this  title  and  en- 
acting provisions  set  out  as  notes  under  section  901  of 
this  title]  shall  take  effect  on  the  date  of  enactment  of 
this  Act  [Nov.  28. 19901. 

"(b)  Technical  Amendments.— The  amendments 
made  by  section  2367  [amending  this  section  and  sec- 
tion 948  of  this  title]  shall  take  effect  as  if  such 
amendments  had  been  included  in  chapter  2 
[§§  1411-1414]  of  subtitle  D  of  title  I  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987  [Pub.  L.  100-203] 
on  the  date  of  enactment  of  such  chapter  [Dec.  22. 
1987]." 

§  948.  Lending  power 

(a)  Loans  for  prescribed  purposes;  requisite  condi- 
tions 

The  Governor  of  the  telephone  bank  shall 
make  loans  on  behalf  of  the  telephone  bank,  to 
the  extent  that  there  are  qualifying  applica- 
tions therefor,  subject  only  to  limitations  as  to 
amounts  authorized  for  loans  and  advances  as 
may  be  imposed  by  law  enacted  by  the  Con- 
gress of  the  United  States  for  loans  to  be  made 
in  any  one  year,  and  in  conformance  with  poli- 
cies approved  by  the  Telephone  Bank  Board,  to 
corporations  and  public  bodies  which  have  re- 
ceived a  loan  or  loan  commitment  pursuant  to 
section  922  of  this  title,  or  which  have  been  cer- 
tified by  the  Administrator  to  be  eligible  for 
such  a  loan  or  loan  commitment,  (1)  for  the 
same  purposes  and  under  the  same  limitations 
for  which  loans  may  be  made  under  section  922 
of  this  title,  (2)  for  the  purposes  of  financing, 
or  refinancing,  the  construction,  improvement, 
expansion,  acquisition,  and  operation  of  tele- 
phone lines,  facilities,  or  systems,  in  order  to 
improve  the  efficiency,  effectiveness,  or  finan- 
cial stability  of  borrowers  financed  imder  sec- 
tion 922  of  this  title  and  this  section,  and  (3) 
for  the  purchase  of  class  B  stock  required  to  be 
purchased  under  section  946(d)  of  this  title  but 
not  for  the  purchase  of  class  C  stock,  subject, 
as  to  the  purposes  set  forth  in  (2)  hereof,  to  the 
following  provisos:  That  in  the  case  of  any  such 
loan  for  the  acquisition  of  telephone  lines,  fa- 
cilities, or  systems,  the  acquisition  shall  be  ap- 
proved by  the  Secretary,  the  location  and  char- 
acter thereof  shall  be  such  as  to  improve  the  ef- 
ficiency, effectiveness,  or  financial  stability  of 
the  telephone  system  of  the  borrower,  and  in 
respect  of  exchange  facilities  for  local  services, 
the  size  of  each  acquisition  shall  not  be  greater 
than  the  borrower's  existing  system  at  the  time 
it  receives  its  first  loan  from  the  telephone 
bank,  taking  into  account  the  number  of  sub- 
scribers served,  miles  of  line,  and  plant  invest- 
ment. Loans  and  advances  made  imder  this  sec- 
tion shall  not  be  included  in  the  totals  of  the 
budget  of  the  United  States  Government  and 
shall  be  exempt  from  any  general  limitation  im- 
posed by  statute  on  expenditures  and  net  lend- 
ing (budget  outlays)  of  the  United  States. 

(b)  Terms  and  conditions  of  loans;  restrictions  on 
loans 

Loans  under  this  section  shall  be  on  such 
terms  and  conditions  as  the  Governor  of  the 
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telephone  bank  shall  determine,  subject,  how- 
ever, to  the  following  restrictions: 

ISee  main  edition  for  text  of(l)  and  (2)1 

(3)  Interest  rate 

iSee  main  edition  for  text  of  (A)! 

(B)  On  and  after  December  22,  1987,  ad- 
vances made  on  or  after  December  22,  1987, 
under  loan  commitments  made  on  or  after 
October  1, 1987,  shall  bear  interest  at  the  rate 
determined  under  subparagraph  (C),  but  in 
no  event  at  a  rate  that  is  less  than  5  percent 
per  annum. 

ISee  main  edition  for  text  ofiOl 

(D)  Within  30  days  after  the  end  of  each 
fiscal  year,  the  Governor  shall  determine  to 
the  nearest  0.01  percent  the  cost  of  money 
rate  for  the  fiscal  year,  by  calculating  the 
simi  of  the  results  of  the  following  calcula- 
tions: 

iSee  main  edition  for  text  o/(i)] 

(ii)  The  aggregate  of  all  amounts  received 
by  the  telephone  bank  during  the  fiscal 
year  from  the  issuance  of  class  B  stock, 
multiplied  by  the  rate  at  which  dividends 
are  payable  by  the  telephone  bank  during 
the  fiscal  year,  as  specified  in  section  946(d) 
of  this  title,  to  holders  of  class  B  stock, 
which  product  is  divided  by  the  aggregate 
of  the  amounts  advanced  by  the  telephone 
bank  during  the  fiscal  year.  For  piu-poses  of 
the  calculation  under  this  subparagraph, 
such  rate  shall  be  zero. 

CiSee  main  edition  for  text  of  (Hi)  to  (v)l 

(E)  For  purposes  of  subparagraph  (D)(II), 
the  cost  of  money  rate  for  the  fiscal  years  in 
which  each  advance  was  made  shall  be  as  set 
forth  in  the  following  table: 

[See  main  edition  for  text  of  tablel 

For  purposes  of  this  paragraph,  the  term 
"fiscal  year"  means  the  12-month  period 
ending  on  September  30  of  the  designated 
year. 

ISee  main  edition  for  text  of  (F)  to  (J),  (4)  to 
(8);(c)'] 

(d)  Borrowers  to  determine  amortization  period  for 
rural  telephone  bank  loans 

(1)  Except  as  provided  in  paragraph  (2),  the 
term  of  any  loan  made  under  this  subchapter 
shall  be  determined  by  the  borrower  at  the 
time  the  application  for  the  loan  is  submitted. 

(2)  The  term  of  any  loan  made  under  this 
subchapter  shall  not  exceed  the  maximimi  term 
for  which  a  loan  may  be  made  under  section 
904  of  this  title. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XXIII,  §§2365,  2366,  2367(b),  104  Stat. 
4044.) 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-624.  §  2365,  substitut- 
ed "shall  make  loans  on  behalf  of  the  telephone  bank, 


to  the  extent  that  there  are  qualifying  applications 
therefor,  subject  only  to  limitations  as  to  amounts  au- 
thorized for  loans  and  advances  as  may  be  imposed  by 
law  enacted  by  the  Congress  of  the  United  States  for 
loans  to  be  made  in  any  one  year,  and"  for  "is  author- 
ized on  behalf  of  the  telephone  bank  to  make  loans,". 

Subsec.  (b)(3)(B).  Pub.  L.  101-624,  §  2367(b)(1).  sub- 
stituted "the  date  of  enactment  of  this  subparagraph" 
for  "the  date  of  enactment  of  this  paragraph"  in  the 
original  text  before  "advances",  which  was  translated 
as  "December  22,  1987".  requiring  no  change  in  text. 

Subsec.  (b)(3)(D)(U).  Pub.  L.  101-624.  §  2367(b)(2),  in- 
serted "For  purposes  of  the  calculation  imder  this  sub- 
paragraph, such  rate  shall  be  zero." 

Subsec.  (b)(3)(E).  Pub.  L.  101-624,  §  2367(b)(3).  sub- 
stituted "paragraph"  for  "subparagraph"  after  "of 
this". 

Subsec.  (d).  Pub.  L.  101-624,  §  2366.  added  subsec. 
(d). 

Effective  Date  of  1990  Amendment 

Amendment  by  section  2367(b)  of  Pub.  L.  101-624  ef- 
fective as  if  included  in  chapter  2  [§§  1411-1414]  of 
subtitle  D  of  title  I  of  the  Omnibus  Budget  Reconcilia- 
tion Act  of  1987.  Pub.  L.  100-203,  see  section  2368(b)  of 
Pub.  L.  101-624.  set  out  as  a  note  imder  section  946  of 
this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  927,  928,  941, 
946.  950,  950b  of  this  title. 

§950.  Conversion  of  ownership,  control,  and  oper- 
ation of  telephone  bank 

(a)  Transfer  of  powers  and  authority  from  Adminis- 
trator to  Telephone  Bank  Board;  cessation  of 
Presidential  appointees  as  Board  members  and 
reduction  in  number  of  Board  members;  status  of 
telephone  bank 
Whenever  fifty-one  per  centum  of  the  maxi- 
mum amount  of  class  A  stock  issued  to  the 
United  States  and  outstanding  at  any   time 
after  September  30,  1985,  has  been  fully  re- 
deemed and  retired  pursuant  to  section  946(c) 
of  this  title— 

[See  main  edition  for  text  of  (1)1 

(2)  the  five  members  of  the  Telephone 
Bank  Board  designated  by  the  President  pur- 
suant to  section  945(b)(1)(A)  of  this  title  shall 
cease  to  be  members,  and  the  number  of 
Board  members  shall  be  accordingly  reduced 
to  eight  unless  other  provision  is  thereafter 
made  in  the  bylaws  of  the  telephone  bank; 

ISee  main  edition  for  text  of  (3);  (h)  and  (c)l 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XXIII,  §  2363(b)(2),  104  Stat.  4043.) 

Amend&ients 

1990— Subsec.  (a)(2).  Pub.  L.  101-624  substituted 
"section  945(b)(1)(A)  of  this  title"  for  "section  945(b) 
of  this  title". 

SUBCHAPTER  V— RURAL  ECONOMIC 
DEVELOPMENT 

§  950aa.  Additional  powers  and  duties  of  REA  Admin- 
istrator 

The  Administrator  shall— 

(1)  provide  advice  and  guidance  to  electric 
borrowers  under  this  chapter  concerning  the 
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effective  and  prudent  use  by  such  borrowers 
of  the  investment  authority  under  section 
940b  of  this  title  to  promote  rural  develop- 
ment; 

(2)  provide  technical  advice,  troubleshoot- 
ing, and  guidance  concerning  the  operation  of 
programs  or  systems  that  receive  assistance 
under  this  chapter; 

(3)  establish  and  administer  various  pilot 
projects  through  electric  and  telephone  bor- 
rowers that  the  Administrator  determines  are 
useful  or  necessary,  and  recommend  specific 
rural  development  projects  for  rural  areas; 

(4)  act  as  an  information  clearinghouse  and 
conduit  to  provide  information  to  electric  and 
telephone  borrowers  imder  this  chapter  con- 
cerning useful  and  effective  rural  develop- 
ment efforts  that  such  borrowers  may  wish  to 
apply  in  their  areas  of  operation  and  concern- 
ing State,  regional,  or  local  plans  for  long- 
term  rural  economic  development; 

(5)  provide  information  to  electric  and  tele- 
phone borrowers  under  this  chapter  concern- 
ing the  eligibility  of  such  borrowers  to  apply 
for  financial  assistance,  loans,  or  grants  from 
other  Federal  agencies  and  non-Federal 
sources  to  enable  such  borrowers  to  expand 
their  rural  development  efforts; 

(6)  promote  local  partnerships  and  other  co- 
ordination between  borrowers  under  this 
chapter  and  community  organizations.  States, 
coimties,  or  other  entities,  to  improve  rural 
development;  and 

(7)  administer  a  Rural  Business  Incubator 
Fund  (as  established  under  section  950aa-l  of 
this  title)  that  shall  provide  technical  assist- 
ance, advice,  loans,  or  capital  to  business  incu- 
bator programs  or  for  the  creation  or  oper- 
ation of  small  business  incubators  in  rural 
areas. 

(May  20,  1936,  ch.  432,  title  V,  §  501,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  XXIII, 
§  2345,  104  Stat.  4029,  and  amended  Dec.  13, 
1991,  Pub.  L.  102-237,  title  VII,  §  703(c),  105 
Stat.  1881.) 

AMENDlfENTS 

1991— Pars.  (6)  to  (8).  Pub.  L.  102-237  inserted  "and" 
at  end  of  par.  (6),  redesignated  par.  (8)  as  (7),  and 
struck  out  former  par.  (7)  which  read  as  follows: 
"review  the  advice  and  recommendations  of  the  Rural 
Educational  Opportunities  Board  as  established  under 
section  601(f);  and". 

Effective  Date  of  1991  Abiendment 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Pood,  Agriculture,  Conserva- 
tion, and  Trade  Act  of  1990,  Pub.  L.  101-624,  to  which 
the  amendment  relates,  see  section  1101(b)(8)  of  Pub. 
L.  102-237,  set  out  as  a  note  imder  section  1421  of  this 
title. 

§  950aa-l.  Rural  Business  Incubator  Fund 

(a)  Establishment  and  use 

(1)  Establishment 

There  is  established  in  the  Treasury  of  the 
United  States  a  revolving  fund  to  be  known  as 
the  Rural  Business  Incubator  Fund  (in  this 
subchapter  referred  to  as  the  "Incubator 
Fund")  to  be  administered  by  the  Administra- 
tor. 


(2)  Use 

The  Incubator  Pimd  shall  be  used  to  make 
grants  and  reduced  interest  loans  to  electric 
and  telephone  borrowers  under  this  chapter 
or  to  other  nonprofit  entities  that  meet  the 
requirements  of  this  section,  to  promote  busi- 
ness incubator  programs  or  for  the  creation 
or  operation  of  business  incubators  in  rural 
areas,  and  the  interest  rate  on  such  loans 
shall  not  exceed  5  percent. 

(3)  Business  Incubator 

Any  business  incubator  that  receives  assist- 
ance under  this  subchapter  shall  be  a  facility 
in  which  small  businesses  can  share  premises, 
support  staff,  computers,  software,  hardware, 
telecommimications  terminal  equipment,  ma- 
chinery. Janitorial  services,  utilities,  or  other 
overhead  expenses,  and  where  such  busi- 
nesses can  receive  technical  assistance,  finan- 
cial advice,  business  planning  services,  or 
other  support.  Business  incubator  programs 
that  provide  assistance  of  the  ts^e  described 
in  this  paragraph  shall  be  eligible  for  assist- 
ance under  this  subchapter  even  if  such  pro- 
grams do  not  involve  the  sharing  of  premises. 

(b)  Application  for  assistance 

(1)  Eligibility  to  submit 

Borrowers  under  this  chapter  that  operate 
business  incubators  or  that  desire  to  operate 
such  incubators  or  business  incubator  pro- 
grams, and  that  meet  the  requirements  estab- 
lished by  the  Administrator  for  obtaining 
grants  or  reduced  interest  loans  under  this 
section,  may  submit  applications  for  such 
grants  or  loans  at  such  time,  in  such  form, 
and  containing  such  information  as  the  Ad- 
ministrator shall  require.  Nonprofit  entities 
that  are  not  borrowers  imder  subchapter  III 
of  this  chapter  shall  be  considered  eligible 
borrowers  for  the  purpose  of  this  section  if 
such  entities  are  located  in  a  State  in  which 
not  more  than  one  electric  borrower  is  head- 
quartered in  such  State. 

(2)  Requirements 

Applications  submitted  imder  paragraph  (1) 
shall,  at  a  minimum— 

(A)  contain  an  assurance  that  any  incuba- 
tor established  or  operated  pursuant  to  this 
section  will  be  operated  on  a  not-for-profit 
basis;  and 

(B)  contain  an  assurance  that  the  policy 
of  such  incubator  is  to  encourage  and  assist 
businesses  in  graduating  from  the  incubator 
and  becoming  viable  business  entities  in  the 
community  and  to  inform  participating 
businesses  of  this  policy. 

(3)  Review 

In  reviewing  applications  for  assistance,  the 
Administrator  shall  consider— 

(A)  how  effectively  the  incubator  project 
will  assist  in  the  formation,  growth,  or  im- 
proved efficiency  of  small  businesses  that 
will  help  diversify  and  develop  the  local 
economy;  and 

(B)  the  amount  of  local  support  likely  to 
exist  for  the  incubator  and  the  businesses 
to  be  assisted  by  such  incubator,  taking  into 
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account  local  contributions  of  business,  fi- 
nancial, technical,  technological,  or  mana- 
gerial expertise,  and  contributions  of  equip- 
ment or  materials,  local  financial  assistance, 
and  other  factors  as  determined  appropri- 
ate by  the  Administrator. 
(c)  Funding  of  local  incubators 

(1)  By  borrower  establishing  incubator 

(A)  In  general 

A  borrower  that  establishes  or  assists  a 
business  incubator  under  this  section  shall 
purchase  Capital  Term  Certificates  issued 
by  the  Incubator  Fund  in  amounts  equal  to 
10  percent  of  the  amount  of  the  grant,  or  5 
percent  of  the  amount  of  the  reduced  inter- 
est loan,  provided  by  the  Administrator 
imder  this  section. 

(B)  Redemption  of  certificates 

Each  calendar  year  for  the  10-year  period 
beginning  on  the  date  that  a  grant  or  re- 
duced interest  loan  is  provided  imder  this 
section,  the  Administrator  shall  redeem  an 
amount  equal  to  10  percent  of  the  Capital 
Term  Certificates  purchased  by  the  borrow- 
er under  subparagraph  (A),  without  any 
payment  of  interest. 

(2)  By  the  Secretary  of  the  Treasury 

The  Secretary  of  the  Treasury  shall,  sub- 
ject to  the  limitations  contained  in  annual  ap- 
propriations Acts,  provide  funds  for  the  capi- 
talization of  the  Incubator  Fund,  and  there 
are  authorized  to  be  appropriated  for  such 
capitalization  not  to  exceed  $10,000,000  annu- 
ally imtil  the  total  of  such  capitalization 
equals  $60,000,000.  Such  amoimts  shall 
remain  avsdlable  until  expended  by  the  Incu- 
bator Fund  for  the  purposes  of  this  section. 

(d)  Repayments  to  Incubator  Fund 

All  payments  made  on  loans  under  this  sec- 
tion, and  all  amounts  provided  under  subsec- 
tion (c)  of  this  section,  shall  be  placed  in  the  In- 
cubator Fund  established  by  subsection  (a)  of 
this  section  and  shall  be  available  to  carry  out 
the  purposes  of  this  section. 

(e)  Full  use 

The  Administrator  shall  imdertake  all  reason- 
able efforts  to  make  full  use,  during  each  fiscal 
year,  of  any  funds  contained  in  the  Incubator 
Fund  established  imder  subsection  (a)  of  this 
section,  consistent  with  the  requirement  that 
the  Incubator  Fund  redeem  Capital  Term  Cer- 
tificates as  provided  by  subsection  (c)  of  this 
section.  During  each  fiscal  year,  10  percent  of 
the  amount  contained  in  the  Incubator  Fund 
shall  be  made  available  to  nonprofit  entities  de- 
scribed in  subsection  (b)  of  this  section  that  are 
not  borrowers  under  subchapter  III  of  this 
chapter,  except  that  if  qualified  applications 
from  such  entities  are  not  received  in  an 
amount  or  at  such  times  sufficient  to  use  such 
10  percent  amount  during  any  fiscal  year,  the 
Administrator  shall  miake  the  remainder  of 
such  amoimt  available  to  other  eligible  borrow- 
ers during  such  fiscal  year. 
(May  20,  1936,  ch.  432,  title  V.  §  502,  as  added 
Nov.  28,  1990.  Pub.  L.  101-624,  title  XXIII, 
§2345,  104  Stat.  4030,  and  amended  Dec.  13, 


1991,  Pub.  L.  102-237,  title  VII,  §  703(d),  105 
Stat.  1881.) 

Amendbients 

1991— Subsec.  (a)(2).  Pub.  L.  102-237  struck  out  "as 
defined  in  this  chapter"  after  "in  rural  areas". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  950aa  of  this 
title. 
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§  950aaa.  Purpose 

The  purposes  of  this  chapter  are  to  provide 
incentives  for  local  telephone  exchange  carri- 
ers, rural  community  facilities  and  rural  resi- 
dents to  improve  the  quality  of  phone  service, 
to  provide  access  to  advanced  telecommunica- 
tions services  and  computer  networks,  and  to 
improve  rural  opportimities. 

(Pub.  L.  101-624,  title  XXIII,  §  2331,  Nov.  28, 
1990,  104  Stat.  4017.) 

§  950aaa-l.  Goal 

It  is  a  goal  of  the  Federal  Government  to 
make  affordable  advanced  telecommunications 
available  to  rural  residents,  including  services 
such  as  reliable  facsimile  dociunent  and  data 
transmission,  multifrequency  tone  signaling 
services,  911  emergency  service  with  automatic 
number  identification,  interactive  audio  and 
visual  transmissions,  voicemail  services  de- 
signed to  record,  store,  and  retrieve  voice  mes- 
sages, and  other  advanced  telecommunications 
services. 

(Pub.  L.  101-624,  title  XXIII,  §  2332,  Nov.  28, 
1990,  104  Stat.  4017;  Pub.  L.  102-237,  title  VII, 
§  702(g),  Dec.  13, 1991, 105  Stat.  1880.) 

Amendiaknts 

1991— Pub.  L.  102-237  substituted  "Federal  Govern- 
ment" for  "Federal  government". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Food,  Agriculture,  Conserva- 


Page  371 


TITLE  7— AGRICULTURE 


§  950aaa-2 


tion,  and  Trade  Act  of  1990,  Pub.  L.  101-624.  to  which 
the  amendment  relates,  see  section  1101(b)(7)  of  Pub. 
L.  102-237,  set  out  as  a  note  imder  section  1421  of  this 
title. 

§  950aaa-2.  Definitions 
As  used  in  this  chapter: 

(1)  Administrator 

The  term  "Administrator"  means  the  Ad- 
ministrator of  the  Rural  Electrification  Ad- 
ministration. 

(2)  Communication  satellite  ground  station  com- 
plex 

The  term  "communication  satellite  groimd 
station  complex"  includes  transmitters,  re- 
ceivers, and  communications  antennas  at  the 
Earth  station  site  together  with  the  intercon- 
necting terrestrial  transmission  facilities 
(cables,  line,  or  microwave  facilities)  and  mod- 
ulating and  demodulating  equipment  neces- 
sary for  processing  traffic  received  from  the 
terrestrial  distribution  system  prior  to  trans- 
mission via  satellite  and  the  traffic  received 
from  the  satellite  prior  to  transfer  to  terres- 
trial distribution  systems. 

(3)  Comprehensive  rural  telecommunications  plan 
The  term  "comprehensive  rural  telecom- 
munications plan"  means  a  plan  submitted  by 
an  applicant  for  a  grant  under  this  chapter. 
Each  such  plan  shall  include— 

(A)  a  detailed  explanation  of  the  proposed 
rural  telecommunications  system,  how  such 
system  is  to  be  funded,  and  a  description  of 
the  intended  uses  for  grants  received  from 
the  Administrator  under  this  chapter; 

(B)  an  explanation  of  the  manner  in 
which  such  plan  complies  with  any  require- 
ments imposed  by  the  Administrator  under 
this  chapter  or  otherwise  imposed  under 
section  950aaa-3  of  this  title; 

(C)  a  listing  of  the  proposed  purchases  or 
leases  of  telecommunications  terminal 
equipment,  telecommunications  transmis- 
sion facilities,  data  terminal  equipment, 
interactive  video  equipment,  computer 
hardware  and  software  systems,  and  compo- 
nents that  process  data  for  transmission  via 
telecommimications,  computer  network 
components,  communication  satellite 
ground  station  equipment,  or  any  other  ele- 
ments of  the  telecommunications  system 
designed  to  further  the  purposes  of  this 
chapter,  that  the  applicant  intends  to  build 
or  fund  using  the  grant  f imds; 

(D)  an  explanation  of  the  special  financial 
or  other  needs  of  the  affected  rural  commu- 
nities and  of  the  applicants  for  such  grant 
assistance; 

(£)  an  analysis  of  the  relative  costs  and 
benefits  of  proposals  for  leasing  or  purchas- 
ing of  facilities,  equipment,  components, 
hardware  and  software,  or  other  items;  and 

(P)  a  description  of  the  consultations  with 
the  appropriate  local  telephone  exchange 
carrier  or  carriers  and  with  a  wide  variety  of 
additional  telecommunications  service  pro- 
viders (including  other  interexchange  carri- 
ers, cable  television  operators,  enhanced 
service  providers,  providers  of  satellite  serv- 


ices and  telecommunications  equipment 
manufacturers  and  distributors),  and  the 
anticipated  role  of  such  providers  in  the 
proposed  telecommunications  system. 

(4)  Computer  networks 

The  term  "computer  networks"  refers  to 
computer  hardware  and  software,  terminals, 
signal  conversion  equipment  including  both 
modulators  and  demodulators,  or  related  de- 
vices, used  to  communicate  with  other  com- 
puters to  process  and  exchange  data  through 
a  telecommunication  network  in  which  sig- 
nals are  generated,  modified,  or  prepared  for 
transmission,  or  received,  via  telecommunica- 
tions terminal  equipment  and  telecommunica- 
tions transmission  facilities. 

(5)  Data  terminal  equipment 

The  term  "data  terminal  equipment"  refers 
to  equipment  that  converts  user  information 
into  data  signals  for  transmission,  or  recon- 
verts the  received  data  signals  into  user  infor- 
mation, and  is  normally  found  on  the  termi- 
nal of  a  circuit  and  on  the  premises  of  the 
end  user. 

(6)  End  user 

The  term  "end  user"  means  rural  communi- 
ty facilities  or  persons  associated  with  those 
facilities  who  participate  in  the  programs  es- 
tablished imder  this  chapter. 

(7)  Fiber-optic  cable 

The  term  "fiber-optic  cable"  means  a 
bimdle  of  optical  transmission  elements  or 
waveguides  usually  consisting  of  a  fiber  core 
and  fiber  cladding  that  can  guide  a  lightwave 
and  that  are  incorporated  into  an  assembly  of 
materials  that  provide  tensile  strength  and 
external  protection. 

(8)  Interactive  video  equipment 

The  term  "interactive  video  equipment" 
refers  to  equipment  used  to  produce  and  pre- 
pare for  transmission  audio  and  visual  signals 
from  at  least  two  distant  locations  such  that 
individuals  at  such  locations  can  verbally  and 
visually  communicate  with  each  other,  and 
such  equipment  includes  monitors,  other  dis- 
play devices,  cameras  or  other  recording  de- 
vices, audio  pickup  devices,  and  other  related 
equipment. 

(9)  Secretary 

The  term  "Secretary"  means  the  Secretary 
of  Agriculture. 

(10)  Telecommunications  transmission  facilities 

The  term  "telecommunications  transmis- 
sion facilities"  refers  to  those  facilities  that 
transmit,  receive,  or  carry  data  between  the 
telecommunications  terminal  equipment  at 
each  end  of  a  telecommunications  circuit  or 
path.  Such  facilities  include  microwave  anten- 
nae, relay  stations  and  towers,  other  telecom- 
munications antennae,  fiber-optic  cables  and 
repeaters,  coaxial  cables,  communication  sat- 
ellite groimd  station  complexes,  copper  cable 
electronic  equipment  associated  with  telecom- 
munications transmissions,  and  similar  items 
as  defined  by  the  Administrator. 
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(11)  Telecommunications  terminal  equipment 

The  term  "telecommunications  terminal 
equipment"  refers  to  the  assembly  of  tele- 
communications equipment  at  the  end  of  a 
circuit,  normally  located  on  the  premises  of 
the  end  user,  that  interfaces  with  telecom- 
munications transmission  facilities,  and  that 
is  used  to  modify,  convert,  encode,  or  other- 
wise prepare  signals  to  be  transmitted  via 
such  telecommunications  facilities,  or  that  is 
used  to  modify,  reconvert  or  carry  signals  re- 
ceived from  such  facilities,  the  purpose  of 
which  is  to  accomplish  the  goal  for  which  the 
circuit  was  established. 

(Pub.  L.  101-624,  title  XXIII,  §  2333,  Nov.  28, 
1990,  104  Stat.  4017.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  950aaa-3  of  this 
title. 

§950aaa-3.   Provisions   relevant   to   telecommunica- 
tions programs 

(a)  Administration 

The  Administrator  shall  be  responsible  for 
the  administration  of  this  chapter. 

(b)  Rulemaking 

Not  later  than  160  days  after  November  28, 
1990,  the  Administrator  shall  promulgate  final 
regulations,  under  the  notice  and  comment 
rulemaking  requirements  described  in  section 
553  of  title  5  that  establish  the  telecommunica- 
tions programs  authorized  in  this  chapter. 

(c)  Priority 

The  Administrator  shall  establish  procedures 
to  target  the  benefits  of  this  chapter  to  the 
rural  areas  and  grant  applicants  that  demon- 
strate the  need  for  such  assistance,  taking  into 
consideration  the  relative  needs  of  all  appli- 
cants, the  needs  of  the  affected  rural  commimi- 
ties,  and  the  financial  ability  of  the  applicants 
to  otherwise  secure  or  create  telecommunica- 
tions systems. 

(d)  Waivers 

If  the  Administrator  determines  that  a  com- 
pelling need  is  present,  the  Administrator  may 
modify  any  of  the  definitions  in  section 
950aaa-2  of  this  title. 

(e)  Expediting  coordinated  telephone  loans 

The  Administrator  shall  establish  and  imple- 
ment procedures  to  ensure  that  expedited  con- 
sideration and  determination  is  given  to  appli- 
cations for  loans  and  advances  of  funds  submit- 
ted by  local  exchange  carriers  under  this  chap- 
ter— 

(1)  to  enable  such  exchange  carriers  to  pro- 
vide advanced  telecommunications  services  in 
rural  areas;  and 

(2)  that  contain  elements  of  any  telecom- 
munications project  approved  by  the  Admin- 
istrator under  this  chapter  that  will  be  com- 
pleted by  such  local  telephone  exchange  car- 
riers but  that  is  not  covered  by  any  grant 
made  under  this  chapter. 


(f)  Grant  approval  process 

(1)  Modifications 

The  Administrator  may  request  modifica- 
tions or  changes  in  any  proposal  described  in 
a  grant  application  submitted  under  this 
chapter. 

(2)  Levels  of  funding 

(A)  In  general 

The  Administrator  may  offer  to  fund 
grant  applications  under  this  chapter  at 
any  levels  that  the  Administrator  considers 
appropriate  but  not  exceeding  any  percent- 
age levels  described  in  this  chapter. 

(B)  Considerations 

After  taldng  into  consideration  the  na- 
tionwide demands  for  grant  assistance  and 
the  costs  and  benefits  of  any  proposed  pur- 
chases or  leases  of  telecommimications 
transmission  facilities,  telecommimications 
terminal  equipment,  computer  network 
components,  and  other  equipment  or  facili- 
ties, the  Administrator  shall  make  grants 
based  on— 

(i)  the  worthiness  .of  the  application; 

(ii)  the  financial  needs  of  the  applicant; 

(iii)  the  need  of  the  affected  rural  com- 
munities for  the  proposed  projects;  and 

(iv)  other  factors  determined  appropri- 
ate by  the  Administrator. 

(g)  Joint  use  of  telecommunications  transmissions  fa- 

cilities 

In  issuing  regulations  implementing  this 
chapter,  and  in  requesting  changes  in,  or  ap- 
proving applications  for  grants,  the  Administra- 
tor shall  give  a  priority,  to  the  extent  reasona- 
ble and  appropriate,  to  provide  funding  for 
such  facilities  that  can  be  jointly  shared  by 
projects  established  under  this  chapter. 

(h)  Expedited  loans  for  telephone  transmission  facili- 
ties 

(1)  In  general 

Grants  to  cover  the  costs  of  installing  tele- 
commimication  transmission  facilities  shall 
not  be  provided  to  approved  end  users  if  the 
local  telephone  exchange  carrier  providing 
telephone  service,  as  defined  in  section  924(a) 
of  this  title,  will  install  such  facilities  through 
the  use  of  expedited  telephone  loans  as  de- 
scribed in  subsection  (e)  of  this  section  imder 
the  conditions  and  deadlines  described  in  this 
section  or  through  other  financing  proce- 
dures. 

(2)  Notification  of  local  exchange  carrier 

Each  applicant  for  a  grant  for  a  rural  tele- 
commiuiications  program  established  under 
this  chapter  shall  notify  the  appropriate  local 
telephone  exchange  carrier  regarding  the  ap- 
plication filed  with  the  Administrator  for 
such  grant  and  shall  attempt  to  work  with 
such  carrier  in  developing  the  rural  telecom- 
munications project.  The  Administrator  shall 
publish  notice  of  applications  received  for 
grants  under  this  chapter  for  rural  telecom- 
munications programs  and  shall  make  such 
applications  available  for  inspection  by  any 
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provider  described  in  section  950aaa-2(3)(F) 
of  this  title. 

(3)  Deadline  imposed  on  the  Administrator 

Not  later  than  45  days  after  the  receipt  of  a 
completed  application  for  an  expedited  tele- 
phone loan,  the  Administrator  shall  respond 
to  the  application.  The  Administrator  shall 
notify  the  applicant  in  writing  of  its  decision 
regarding  each  such  expedited  loan  applica- 
tion. 

(Pub.  L.  101-624,  title  XXIII,  §  2334,  Nov.  28, 
1990, 104  Stat.  4019.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  950aaa-2, 
950aaa-4  of  this  title. 

§  950aaa-4.  Rural  community  access  to  advanced  tele- 
communications 

(a)  Purpose 

(1)  In  general 

It  is  the  purpose  of  the  program  established 
under  this  chapter  to  encourage  and  improve 
the  use  of  telecommunications,  computer  net- 
works, and  related  advanced  technologies,  by 
persons  associated  with  end  users,  including 
students  and  teachers,  medical  professionals, 
small  businesses,  and  other  residents  living  in 
rural  areas  associated  with  rural  community 
facilities  in  rural  areas. 

(2)  Grants 

Grants  shall  be  made  under  this  chapter  to 
end  users  to  fund  up  to  100  percent  of  each 
comprehensive  rural  telecommunications 
plan  as  approved  by  the  Administrator. 

(b)  Grants 

(1)  General  authorization 

The  Administrator  may  make  grants  to  ac- 
complish the  purposes  of  the  program  estab- 
lished under  this  chapter  in  amoimts  that 
shall  not  exceed  the  levels  set  forth  in  para- 
graph (3). 

(2)  Disbursement 

In  order  to  facilitate  appropriate  planning 
for,  and  continuity  of,  the  program  estab- 
lished under  this  chapter,  the  Administrator 
may  obligate  funds  appropriated  during  a 
particular  year  for  disbursement  in  a  subse- 
quent year  or  years,  and  the  total  of  funds  so 
appropriated  and  obligated  during  a  year  may 
exceed  the  limitations  described  in  paragraph 
(1). 

(3)  Limitations  on  authorization  of  appropriations 

To  carry  out  this  chapter,  there  are  author- 
ized to  be  appropriated  $25,000,000  for  fiscal 
year  1991,  $50,000,000  for  each  of  fiscal  years 
1992  and  1993,  and  $60,000,000  for  each  of  the 
fiscal  years  1994  and  1995.  Amoimts  appropri- 
ated under  this  paragraph  shall  remain  avail- 
able until  expended. 

(4)  Use  of  funds 

Grants  imder  this  chapter  shall  be  made 
available  to  end  users  to  be  used  for  facilities, 
equipment,  activities,  and  other  uses  as  de- 
scribed in  the  approved  rural  telecommunica- 


tions plan  to  achieve  the  purpose  of  this 
chapter,  including— 

(A)  the  development  and  acquisition  of  in- 
structional programming; 

(B)  the  development  and  acquisition, 
through  lease  or  purchase,  of  computer 
hardware  and  software,  audio  and  visual 
equipment,  computer  network  components, 
telecommimications  terminal  equipment, 
telecommunications  transmission  facilities, 
data  terminal  equipment,  or  interactive 
video  equipment,  and  other  facilities  that 
would  further  the  purposes  of  the  programs 
authorized  by  this  chapter; 

(C)  providing  technical  assistance  and  in- 
struction for  the  development  or  use  of 
such  programming,  equipment,  or  facilities; 
or 

(D)  other  uses  that  are  consistent  with 
achieving  the  purposes  of  this  chapter  as 
approved  by  the  Administrator. 

(5)  Local  exchange  carriers 

Under  the  conditions  described  in  section 
950aaa-3(h)  of  this  title,  expedited  loans  may 
also  be  made,  to  carry  out  any  project  author- 
ized in  this  chapter,  to  local  exchange  carriers 
providing  telephone  service  (as  defined  in  sec- 
tion 924(a)  ^  of  this  title),  to  cover  the  costs  of 
telecommunications  transmission  facilities. 

(6)  Informational  efforts 

The  Administrator  shall  establish  and  im- 
plement procedures  to  carry  out  information- 
al efforts  to  advise  potential  end  users  located 
in  rural  areas  of  each  State  about  the  pro- 
gram authorized  by  this  chapter. 

(7)  Limits  on  grants 

Grants  awarded  under  this  chapter  for  an 
end  user  shall  not  be  used  for  the  salaries  or 
expenses  of  an  end  user. 

(c)  Regulations 

Not  later  than  160  days  after  November  28, 
1990,  the  Administrator  shall,  in  addition  to 
promulgating  the  regulations  described  in  sec- 
tion 950aaa-3(b)  of  this  title,  establish  a  priori- 
ty system  for  awarding  grants  to  end  users  lo- 
cated in  rural  areas  that  are  most  in  need  of  en- 
hanced communications  to  carry  out  the  pur- 
poses of  this  chapter. 

(Pub.  L.  101-624,  title  XXIII,  §  2335,  Nov.  28, 
1990, 104  Stat.  4021.) 

References  in  Text 

Section  924(a)  of  this  title,  referred  to  in  subsec. 
(b)(5),  was  in  the  original  "section  2333(a)  of  the 
Rural  Electrification  Act  of  1936  (7  U.S.C.  924(a))'\ 
and  was  translated  as  reading  ''section  203(a)  of  the 
Rural  Electrification  Act  of  1936",  as  the  probable 
intent  of  Congress. 

Analysis  by  Office  of  Technology  Assessment 

Section  2385  of  Pub.  L.  101-624  provided  that: 
"(a)  In  OENERAL.~The  Office  of  Technology  Assess- 
ment shall  include,  in  a  study  of  the  effects  of  infor- 
mation age  technology  on  rural  America,  an  analysis 
of  the  feasibility  of  ensuring  that  rural  citizens  in 


*  See  References  in  Text  note  below. 
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their  homes  and  schools  have  the  ability  to  acquire*  by 

computer,  information  in  a  national  library. 
"(b)  Contents.— In  conducting  the  analysis  under 

subsection  (a),  the  Office  of  Technology  Assessment 

shaU- 

"(1)  evaluate,  in  consultation  with  the  Librarian  of 
Congress,  the  costs  and  benefits  of  establishing  a  na- 
tional library  whose  volumes,  periodicals,  instruc- 
tional materials,  sound  and  video  resources,  and 
other  data  are  accessible  to  individuals  through 
their  personal  computers; 

"(2)  assess  the  technological,  regulatory,  or  other 
impediments  to  the  establishment  of  the  library  and 
information  retrieval  system  described  in  paragraph 
(1),  and  the  length  of  time  required  to  establish  such 
a  library  and  retrieval  system; 

"(3)  describe  the  potential  for  the  library  and  in- 
formation described  in  paragraph  (1)  to  provide 
rural  citizens  the  opportunity  to  study  and  explore 
foreign  languages,  geography,  math,  science,  history, 
or  other  interests,  and  to  exchange  scholarly  infor- 
mation and  ideas  with  other  users,  and  otherwise  to 
engage  in  interactive  study;  and 

"(4)  recommend  to  the  Congress  the  measures  that 
should  be  taken  to  establish  the  library  and  retrieval 
system  described  in  paragraph  (1)." 


Sec. 
958. 
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Report  on  origin  of  exports  of  peanuts. 

(a)  Exporters  of  peanuts. 

(b)  Collection  of  information. 

(c)  Confidentiality  of  information. 


§  958.  Report  on  origin  of  exports  of  peanuts 

(a)  Exporters  of  peanuts 

Any  exporter  of  raw  peanuts,  shelled  or  in 
shell,  shall  hidicate  the  country  of  origin  of 
such  peanuts  on  the  export  documentation  that 
such  exporter  is  required  to  complete  imder 
other  provisions  of  law. 

(b)  Collection  of  information 

The  Secretary  of  Agriculture  shall  collect  the 
information  contained  on  such  export  docu- 
mentation and  annually  report  to  the  Commit- 
tee on  Agriculture  of  the  House  of  Representa- 
tives and  the  Committee  on  Agriculture,  Nutri- 
tion, and  Forestry  of  the  Senate  concerning  the 
country  of  origin  of  all  such  peanuts  exported 
from  the  United  States  durmg  the  calendar 
year. 

(c)  Confidentiality  of  information 

The  personally  identifiable  uif ormation  con- 
tained in  reports  under  this  section  may  be 
withheld  in  accordance  with  section  552(b)(4) 
of  title  5.  Any  officer  or  employee  of  the  De- 
partment of  Agriculture  who  knowingly  dis- 
closes confidential  information  as  defined  by 
section  1905  of  title  18  shall  be  subject  to  sec- 
tion 1905  of  title  18.  Nothhig  hi  this  subsection 
shall  be  construed  to  authorize  the  withholding 
of  information  from  Congress. 

(Pub.  L.  101-624,  title  XV,  §  1558,  Nov.  28,  1990, 
104  Stat.  3699.) 

Codification 

Section  was  enacted  as  part  of  the  Pood,  AgricvQ- 
ture.  Conservation,  and  Trade  Act  of  1990,  and  not  as 
part  of  act  June  24,  1936,  which  comprises  this  chap- 
ter. 


CHAPTER  33— FARM  TENANCY 

§  1000.  Short  title 

Act  Referred  to  in  Other  Sections 

The  Bankhead-Jones  Farm  Tenant  Act  is  referred  to 
in  sections  1006a,  1981  of  this  title;  title  12  section 
1150a;  title  16  section  441i;  title  18  section  433;  title  25 
section  621;  title  26  section  126;  title  43  section  451f. 

SUBCHAPTER  III— LAND  CONSERVATION 
AND  LAND  UTILIZATION 

§  1011.  Powers  of  Secretary  of  Agriculture 

To  effectuate  the  program  provided  for  in 
section  1010  of  this  title,  the  Secretary  is  au- 
thorized— 

ISee  main  edition  for  text  ofia)  to  (e)] 

(f )  To  make  such  rules  and  regulations  as  he 
deems  necessary  to  prevent  trespasses  and 
otherwise  regulate  the  use  and  occupancy  of 
property  acquired  by,  or  transferred  to,  the 
Secretary  for  the  purposes  of  this  subchapter, 
in  order  to  conserve  and  utilize  it  or  advance 
the  purposes  of  this  subchapter.  Any  violation 
of  such  rules  and  regulations  shall  be  punished 
by  a  fme  of  not  more  than  $500  or  imprison- 
ment for  not  more  than  six  months,  or  both. 
Any  person  charged  with  the  violation  of  such 
rules  and  regulations  may  be  tried  and  sen- 
tenced by  any  United  States  magistrate  judge 
specially  designated  for  that  purpose  by  the 
court  by  which  he  was  appointed,  in  the  same 
manner  and  subject  to  the  same  conditions  as 
provided  for  hi  section  3401(b)  to  (e)  of  title  18. 

(As  amended  Dec.  1,  1990,  Pub.  L.  101-650,  title 
III,  §  321,  104  Stat.  5117.) 

Change  of  Name 

"United  States  magistrate  judge"  substituted  for 
"United  States  magistrate"  in  subsec.  (f)  pursuant  to 
section  321  of  Pub.  L.  101-650,  set  out  as  a  note  under 
section  631  of  Title  28,  Judiciary  and  Judicial  Proce- 
dure. Previously,  "United  States  magistrate"  substitut- 
ed for  "United  States  commissioner"  piursuant  to  Pub. 
L.  90-578.  See  chapter  43  (§  631  et  seq.)  of  Title  28. 

CHAPTER  35— AGRICULTURAL  ADJUSTMENT 
ACT  OF  1938 

SUBCHAPTER  II— LOANS,  PARITY  PAYMENTS, 
CONSUMER  SAFEGUARDS,  MARKETING 
QUOTAS,  AND  MARKETING  CERTIFICATES 

Part  A— Definitions,  Loans,  Parity  Payments,  And 
CoNSUBfER  Safeguards 

Sec. 

1308-4.     Education  program. 

(a)  In  general. 

(b)  Training. 

(c)  Administration. 

(d)  Commodity  Credit  Corporation. 
1308-5.     Treatment  of  multiyear  program  contract 

payments. 

(a)  In  general. 

(b)  Limitation. 

Part  B— Marketing  Quotas 

SUBPART  III— MARKETING  QUOTAS— WHEAT 

1332.        National  marketing  quota. 

(a)  Proclamation;  duration  of  program. 
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Sec. 


1333. 
1334. 


1335. 


1336. 
1338. 


1358-1. 


1358b. 


1358c. 


1359a. 


(b)  Amount;  minimum. 

(c)  National  emergencies  or  material  in- 

crease in  demand;  investigation;  in- 
crease or  termination. 

(d)  Farm  marketing  quotas  for  wheat 

crops   planted   in   calendar   years 

1966-1970. 
National  acreage  allotment. 
Apportionment   of  national   acreage   allot- 
ment. 

(a)  Apportionment  among  States;  special 

acreage  reserve. 

(b)  Apportionment  among  counties. 

(c)  Apportionment  among  farms;  over- 

planted     allotments;     reductions; 
notice. 

(d)  Repealed. 

(e)  Increase  in  acreage  allotments  and 

marketing    quotas    for    class    II 
durum  wheat. 

(f )  Volimtary  surrender  of  acreage  allot- 

ment. 

(g)  Plantings  in  excess  of  allotments  or 

where  no  allotment  is  established, 
(h)  Omitted. 

(i)  Increase  in  acreage  allotments  for 
any  kind  of  wheat  in  short  supply; 
storage  reduction  and  land-use  pro- 
visions inapplicable  to  such  wheat, 
(j)  Increased  durum  wheat  acreage  allot- 
ments to  Tulelake  area,  Calif  omia* 
for  1970  and  subsequent  years;  fac- 
tors  determinative;   effect   of   in- 
creased allotments  on  marketing  al- 
locations and  diversion  payments, 
(k)  Transfer  of  farm  wheat  acreage  allot- 
ments in  case  of  natural  disasters. 
Small-farm  exemption;  small-farm  base  acre- 
age; election;  acreage  allotment;  land-use 
provisions;  price  support;  wheat  marketing 
certificates. 
Referendum. 
Transfer  of  quotas. 

SUBPART  VI— MARKETING  QUOTAS— PEANUTS 

National  poundage  quotas  and  acreage  allot- 
ments for  1991  through  1995  crops  of  pea- 
nuts. 

(a)  National  poundage  quotas. 

(b)  Farm  poundage  quotas. 

(c)  Farm  yields. 

(d)  Referendum     respecting     poundage 
quotas. 

(e)  Definitions. 

(f)  Crops. 
Sale,  lease,  or  transfer  of  farm  poundage 

quota  for  1991  through  1995  crops  of  pea- 
nuts. 

(a)  In  general. 

(b)  Conditions. 

(c)  Crops. 
Experimental   and   research   programs   for 

peanuts. 

(a)  In  general. 

(b)  Quantity. 

(c)  Limitation. 

(d)  Crops. 
Marketing  penalties  and  disposition  of  addi- 
tional peanuts  for  1991  through  1995  crops 
of  peanuts. 

(a)  Marketing  penalties. 

(b)  Use  of  quota  and  additional  peanuts. 

(c)  Marketing  peanuts  with  excess  quan- 
tity, grade,  or  quality. 

(d)  Handling  and  disposal  of  additional 
peanuts. 

(e)  Special  export  credits. 


Sec. 

(f)  Contracts  for  purchase  of  additional 

peanuts. 

(g)  Marketing  of  peanuts  owned  or  con- 

trolled by  Commodity  Credit  Cor- 
poration, 
(h)  Administration, 
(i)  Crops. 

SUBPART  VII— MARKETING  QUOTAS— SUGAR  AND 
CRYSTALLINE  FRUCTOSE 

1359aa.    Information  reporting. 

(a)  Duty  of  processors,  refiners  and  man- 

ufacturers to  report. 

(b)  Duty  of  producers  to  report. 

(c)  Penalty. 

(d)  Monthly  reports. 

1359bb.    Marketing  allotments  for  sugar  and  crystal- 
line fructose. 

(a)  Sugar  estimates. 

(b)  Sugar  allotments. 

(c)  Crystalline  fructose  allotments. 

(d)  Prohibitions. 

1359CC.     Establishment  of  marketing  allotments. 

(a)  In  general. 

(b)  Overall  allotment  quantity. 

(c)  Allotment. 

(d)  Percentage  factors. 

(e)  Marketing  allotment. 

(f )  State  cane  sugar  allotments. 

(g)  Adjustment  of  marketing  allotments, 
(h)  Filling  cane  sugar  and  beet  sugar  al- 
lotments. 

1359dd.    Allocation  of  marketing  allotments. 

(a)  In  general. 

(b)  Filling  cane  sugar  allotments. 
1359ee.    Reassignment  of  deficits. 

(a)  Estimates  of  deficits. 

(b)  Reassignment  of  deficits. 
1359ff .     Provisions  applicable  to  producers. 

(a)  Processor  assurances. 

(b)  Proportionate  shares  of  certain  allot- 

ments. 
1359gg.    Special  rules. 

(a)  Transfer  of  acreage  base  history. 

(b)  Preservation  of  acreage  base  history. 

(c)  Revisions  of  allocations  and  propor- 

tionate shares. 
1359hh.   Regulations;  violations;  publication  of  Secre- 
tary's    determinations;     jurisdiction     of 
courts;  United  States  attorneys. 

(a)  Regulations. 

(b)  Violation. 

(c)  Publication  in  Federal  Register. 

(d)  Jurisdiction  of  courts;  United  States 

attorneys. 

(e)  Nonexclusivity  of  remedies. 
135911.      Appeals. 

(a)  In  general. 

(b)  Procedure. 
1359JJ.      Administration. 

(a)  Use  of  certain  agencies. 

(b)  Use  of  Commodity  Credit  Corpora- 

tion. 

(c)  "United  States"  and  "State"  defined. 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  511r,  1428, 
1442, 1444a,  1446c,  1745,  2279  of  this  title. 

GENERAL  PROVISIONS 
§  1281.  Short  title 

Short  Title  of  1990  Amendbient 

Pub.  L.  101-577,  §  1,  Nov.  15,  1990.  104  Stat.  2856. 
provided:  "That  this  Act  [amending  sections  1314e  and 
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1379  of  this  title]  may  be  cited  as  the  'Farm  Poundage 
Quota  Revisions  Act  of  1990'/' 

SUBCHAPTER  I  -  ADJUSTMENT  IN 
FREIGHT  RATES,  NEW  USES  AND 
MARKETS.  AND  DISPOSITION  OP  SUR- 
PLUSES 

§  1292.  New  uses  and  markets  for  commodities 
Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5925  of  this 
title. 

SUBCHAPTER  II-LOANS,  PARITY  PAY- 
MENTS,  CONSUMER  SAFEGUARDS, 
MARKETING  QUOTAS,  AND  MARKET- 
ING CERTIFICATES 

Part  A— Definitions,  Loans,  Parity 
Payments,  and  Consumer  Safeguards 

§  1301.  Defmitions 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  602,  1111, 
1301a,  1340,  1359jj.  1445,  1445-2,  1782  of  this  title;  title 
43  section  620c. 

§  1308.  Limitation  on  payments  under  wheat,  feed 
Strains,  upland  cotton,  extra  long  staple  cotton, 
honey,  and  rice  programs  for  1987  through  1990 
crops 

Notwithstanding  any  other  provision  of  law: 

(1)(A)  Subject  to  sections  1308-1  through 
1308-3  of  this  title,  for  each  of  the  1987 
through  1995  crops,  the  total  amount  of  defi- 
ciency payments  (excluding  any  deficiency 
payments  described  in  paragraph  (2)(B)(I)(iv) 
of  this  section)  and  land  diversion  payments 
that  a  person  shall  be  entitled  to  receive 
under  one  or  more  of  the  annual  programs  es- 
tablished under  the  Agricultural  Act  of  1949 
(7  U.S.C.  1421  et  seq.)  for  wheat,  feed  grams, 
upland  cotton,  extra  long  staple  cotton,  and 
rice  may  not  exceed  $50,000. 

(B)  Subject  to  sections  1308-1  through 
1308-3  of  this  title  for  each  of  the  1991 
through  1995  crops,  the  total  amount  of  pay- 
ments specified  in  clauses  (iii),  (iv),  and  (v)  of 
paragraph  (2)(B)  that  a  person  shall  be  enti- 
tled to  receive  under  one  or  more  of  the 
annual  programs  established  under  the  Agri- 
cultural Act  of  1949  (7  U.S.C.  1421  et  seq.)  for 
wheat,  feed  grains,  upland  cotton,  rice,  and 
oilseeds  (as  defined  in  section  205(a)  of  the 
Agricultural  Act  of  1949  [7  U.S.C.  1446f(a)]) 
may  not  exceed  $75,000. 

(2)(A)  Subject  to  sections  1308-1  through 
1308-3  of  this  title,  for  each  of  the  1991 
through  1995  crops,  the  total  amount  of  pay- 
ments set  forth  in  subparagraph  (B)  that  a 
person  shall  be  entitled  to  receive  under  one 
or  more  of  the  annual  programs  established 
under  the  Agricultural  Act  of  1949  for  wheat, 
feed  grains,  upland  cotton,  extra  long  staple 
cotton,  rice,  and  other  commodities,  when 
combined  with  payments  for  such  crop  de- 
scribed in  paragraph  (1),  shall  not  exceed 
$250,000. 

(B)  As  used  in  subparagraph  (A),  the  term 
"payments"  means— 

iSee  main  edition  for  text  ofii)  and  (it)] 


(iii)  any  gain  realized  by  a  producer  from 
repaying  a  loan  for  a  crop  of  any  commodi- 
ty (other  than  honey)  at  a  lower  level  than 
the  original  loan  level  established  imder  the 
Agricultural  Act  of  1949  [7  U.S.C.  1421  et 
seq.]; 

(iv)  any  deficiency  payment  received  for  a 
crop  of  wheat  or  feed  grains  under  section 
107B(c)(l)  or  105B(c)(l),  respectively,  of  the 
Agricultural  Act  of  1949  C7  U.S.C. 
1445b-3a(c)(l)  or  1444f(c)(l)]  as  the  result 
of  a  reduction  of  the  loan  level  for  such 
crop  under  section  107B(a)(3)  or  105B(a)(3) 
of  such  Act  [7  U.S.C.  1445b-3a(a)(3)  or 
1444f(a)(3)]; 

(V)  any  loan  deficiency  payment  received 
for  a  crop  of  wheat,  feed  grains,  upland 
cotton,  rice,  or  oilseeds  under  section 
107B(b),  105B(b),  103B(b),  lOlB(b),  or 
205(e),  respectively,  of  the  Agricultural  Act 
of  1949  [7  U.S.C.  1445b-3a(b),  1444f(b), 
1444-2(b),  1441-2(b),  or  1446f(e)];  and 

(vi)  any  inventory  reduction  payment  re- 
ceived for  a  crop  of  wheat,  feed  grains, 
upland  cotton,  or  rice  imder  section  107B(f ), 
105B(f ),  103B(f ),  or  101B(f ),  respectively,  of 
the  Agricultural  Act  of  1949  [7  U.S.C. 
1445b-3a(f),  1444f(f),  1444-2(f),  or 
1441-2(f)]. 

Such  terms  shall  not  include  loans  or  pur- 
chases, except  as  specifically  provided  for  in 
this  paragraph. 

iSee  main  edition  for  text  of  iOy  (3)  and  (4)1 

(5)(A)  The  Secretary  shall  issue  regula- 
tions— 

(i)  defining  the  term  "person";  and 
(ii)  prescribing  such  rules  as  the  Secretary 
determines  necessary  to  assure  a  fair  and 
reasonable  application  of  the  limitation  es- 
tablished under  this  section. 

Such  regulations  shall  incorporate  the  provi- 
sions in  subparagraphs  (B)  through  (E)  of 
this  paragraph,  paragraphs  (6)  and  (7),  and 
sections  1308-1  through  1308-3  of  this  title. 

(B)(i)  For  the  purposes  of  the  regulations 
issued  under  subparagraph  (A),  subject  to 
clause  (ii),  the  term  "person"  means— 

(I)  an  individual,  including  any  individual 
participating  in  a  farming  operation  as  a 
partner  in  a  general  partnership,  a  partici- 
pant in  a  joint  venture,  a  grantor  of  a  revo- 
cable trust,  or  a  participant  in  a  similar 
entity  (as  determined  by  the  Secretary); 

(II)  a  corporation,  joint  stock  company, 
association,  limited  partnership,  charitable 
organization,  or  other  similar  entity  (as  de- 
termhied  by  the  Secretary),  hicluding  any 
such  entity  or  organization  participating  hi 
the  farming  operation  as  a  partner  hi  a  gen- 
eral partnership,  a  participant  hi  a  joint 
venture,  a  grantor  of  a  revocable  trust,  or  as 
a  participant  in  a  similar  entity  (as  deter- 
mined by  the  Secretary);  and 

(III)  a  State,  political  subdivision,  or 
agency  thereof. 

(ii)(I)  Such  regulations  shall  provide  that 
the  term  "person"  does  not  include  any  coop- 
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erative  association  of  producers  that  markets 
commodities  for  producers  with  respect  to  the 
commodities  so  marketed  for  producers. 

(II)  In  defining  the  term  "person"  as  it  will 
apply  to  irrevocable  trusts  and  estates,  the 
Secretary  shall  ensure  that  fair  and  equitable 
treatment  is  given  to  trusts  and  estates  and 
the  beneficiaries  thereof. 

(III)  Notwithstanding  any  other  provision 
of  law,  to  be  considered  a  separate  person 
under  this  section,  an  irrevocable  trust  (other 
than  a  trust  established  prior  to  January  1, 
1987)  must  not  allow  for  modification  or  ter- 
mination of  the  trust  by  the  grantor,  allow 
for  the  grantor  to  have  any  future,  contin- 
gent, or  remainder  interest  in  the  corpus  of 
the  trust,  or  provide  for  the  transfer  of  the 
corpus  of  the  trust  to  the  remainder  benefici- 
ary in  less  than  20  years  from  the  date  the 
trust  is  established  except  in  cases  where  the 
transfer  is  contingent  on  the  remainder  bene- 
ficiary achieving  at  least  the  age  of  majority 
or  is  contingent  on  the  death  of  the  grantor 
or  income  beneficiary. 

(iii)  The  regulations  shall  provide  that,  with 
respect  to  any  married  couple,  the  husband 
and  wife  shall  be  considered  to  be  one  person, 
except  that,  for  the  purpose  of  the  applica- 
tion of  the  limitations  established  under  this 
section— 

(I)  in  the  case  of  any  married  couple  con- 
sisting of  spouses  who,  prior  to  their  mar- 
riage, were  separately  engaged  in  unrelated 
farming  operations,  each  spouse  shall  be 
treated  as  a  separate  person  with  respect  to 
the  farming  operation  brought  into  the 
marriage  by  the  spouse  so  long  as  the  oper- 
ation remains  as  a  separate  farming  oper- 
ation; and 

(II)  at  the  option  of  the  Secretary,  in  the 
case  of  any  married  couple  consisting  of 
spouses  who  do  not  hold,  directly  or  indi- 
rectly, a  substantial  beneficial  interest  in 
more  than  one  entity  (including  the  spouses 
themselves)  engaged  in  farm  operations 
that  also  receives  farm  program  payments 
(as  described  in  paragraphs  (1)  and  (2))  as 
separate  persons,  the  spouses  may  be  con- 
sidered as  separate  persons  if  each  spouse 
meets  the  other  requirements  established 
imder  this  section  and  section  1308-1  of  this 
title  to  be  considered  to  be  a  separate 
person. 

(C)  The  regulations  issued  by  the  Secretary 
on  December  18,  1970,  imder  section  1307  of 
this  title  shall  be  used  to  establish  the  per- 
centage ownership  of  a  corporation  by  the 
stockholders  of  such  corporation  for  the  pur- 
pose of  determining  whether  such  corpora- 
tion and  stockholders  are  separate  persons 
under  this  section. 

(D)  Any  person  that  conducts  a  farming  op- 
eration to  produce  a  crop  subject  to  limita- 
tions under  this  section  as  a  tenant  that  rents 
the  land  for  cash  (or  a  crop  share  guaranteed 
as  to  the  amount  of  the  commodity  to  be  paid 
in  rent)  and  that  makes  a  significant  contri- 
bution of  active  personal  management  but 
not  of  personal  labor  shall  be  ineligible  to  re- 
ceive any  payment  specified  in  paragraph  (1) 
or  (2)  or  subtitle  D  of  title  XII  [16  U.S.C.  3831 


et  seq.]  with  respect  to  such  land  unless  the 
tenant  makes  a  significant  contribution  of 
equipment  used  in  the  farming  operation. 

(E)  The  Secretary  may  not  approve  (for 
purposes  of  the  application  of  the  limitations 
under  this  section)  any  change  in  a  farming 
operation  that  otherwise  will  increase  the 
number  of  persons  to  which  the  limitations 
under  this  section  are  applied  unless  the  Sec- 
retary determines  that  the  change  is  bona 
fide  and  substantive.  In  the  implementation 
of  the  preceding  sentence,  the  addition  of  a 
family  member  to  a  farming  operation  under 
the  criteria  set  out  in  section  1308-l(b)(l)(B) 
of  this  title  shall  be  considered  a  bona  fide 
and  substantive  change  in  the  farming  oper- 
ation. 

(6)  The  provisions  of  this  section  that  limit 
payments  to  any  person  shall  not  be  applica- 
ble to  land  owned  by  a  public  school  district 
or  land  owned  by  a  State  that  is  used  to  main- 
tain a  public  school. 

iSee  main  edition  for  text  ofi?)"] 

(As  amended  Pub.  L.  101-217,  §§1,  2,  Dec.  11, 
1989,  103  Stat.  1857;  Pub.  L.  101-624,  title  XI, 
§  1111(a),  (c),  (e),  Nov.  28,  1990,  104  Stat. 
3497-3499;  Pub.  L.  102-237,  title  I,  §  118(b),  Dec. 
13,  1991,  105  Stat.  1841.) 

References  in  Text 

The  Agricultural  Act  of  1949,  referred  to  in  pars.  (1) 
and  (2)(A),  (BXii).  (iii),  is  act  Oct.  31,  1949.  ch.  792,  63 
Stat.  1051,  as  amended,  which  is  classified  principally 
to  chapter  35A  (§1421  et  seq.)  of  this  title.  For  com- 
plete classification  of  this  Act  to  the  Code,  see  Short 
Title  note  set  out  under  section  1421  of  this  title  and 
1'ables 

Subtitle  D  of  title  XII,  referred  to  in  par.  (5)(D), 
means  subtitle  D  of  title  XII  of  the  Food  Security  Act 
of  1985.  Pub.  L.  99-198,  Dec.  23,  1985,  99  Stat.  1354,  as 
amended,  which  is  classified  generally  to  subchapter 
IV  (§3831  et  seq.)  of  chapter  58  of  Title  16.  Conserva- 
tion. 

Amendments 

1991-Par.  (2)(B)(iv).  Pub.  L,  102-237  inserted  "sec- 
tion" before  "107B(c)(l)". 

1990-Par.  (1).  Pub.  L.  101-624,  §  1111(a)(1),  desig- 
nated existing  provisions  as  subpar.  (A),  substituted 
"1995"  for  "1990",  and  added  subpar.  (B). 

Par.  (2)(A).  Pub.  L.  101-624,  §  1111(a)(2),  substituted 
"1991  through  1995  crops"  for  "1987  through  1990 
crops"  and  substituted  "and"  for  "honey,  and  (with  re- 
spect to  clause  (iii)(II)  of  subparagraph  (B))"  after 
"rice,". 

Par.  (2)(B)(lii).  Pub.  L.  101-624,  §  1111(a)(3)(A), 
added  cl.  (iii)  and  struck  out  former  cl.  (iii)  which  read 
as  follows:  "(iii)(I)  any  gain  realized  by  a  producer 
from  repaying  a  loan  for  a  crop  of  wheat,  feed  grains, 
upland  cotton,  rice,  or  honey  at  the  rate  permitted 
under  section  107D(a)(5).  105C(a)(4),  103A(a)(5). 
101A(a)(6).  or  201(b)(2).  respectively,  of  the  Agricul- 
tural Act  of  1949  or  (II)  any  gain  realized  by  a  produc- 
er from  repaying  a  loan  for  a  crop  of  any  other  com- 
modity at  a  lower  level  than  the  original  loan  level  es- 
tablished under  the  Agricultural  Act  of  1949;" 

Par.  (2)(B)(iv).  Pub.  L.  101-624.  §  1111(a)(3)(B).  sub- 
stituted "107B(c)(l)  or  105B(c)(l)"  for  "section 
107D(c)(l)  or  105C(c)(l)".  and  "section  107B(a)(3)  or 
105B(a)(3)"  for  "section  107D(a)(4)  or  105C(a)(3)". 

Par.  (2)(B)(v).  Pub.  L.  101-624,  §  1111(a)(3)(C),  added 
cl.  (V)  and  struck  out  former  cl.  (v)  which  read  as  fol- 
lows: "(V)  any  loan  deficiency  payment  received  for  a 
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crop  of  wheat,  feed  grains,  upland  cotton,  or  rice 
under  section  107D(b).  105C(b),  103A(b),  or  lOlA(b), 
respectively,  of  the  Agricultural  Act  of  1949;  and". 

Par.  (2)(B)(vi).  Pub.  L.  101-624,  §  1111(a)(3)(D),  sub- 
stituted "section  107B(f),  105B(f),  103B(f),  or  101B(f )" 
for  "section  107D(g),  105C(g),  103A(g),  or  lOlA(g)". 

Par.  (5)(B)(U)(III).  Pub.  L.  101-624,  §  1111(e),  added 
subcl.  (III). 

Par.  (5)(B)(iii).  Pub.  L.  101-624.  §  1111(c),  amended 
cl.  (iii)  generally.  Prior  to  amendment,  cl.  (iii)  read  as 
follows:  "Such  regulations  shall  provide  that,  with  re- 
spect to  any  married  couple,  the  husband  and  wife 
shall  be  considered  to  be  one  person,  except  that  any 
married  couple  consisting  of  spouses  who,  prior  to 
their  marriage,  were  separately  engaged  in  unrelated 
farming  operations,  each  spouse  shall  be  treated  as  a 
separate  person  with  respect  to  the  farming  operation 
brought  into  the  marriage  by  such  spouse  so  long  as 
such  operation  remains  as  a  separate  farming  oper- 
ation, for  the  purposes  of  the  application  of  the  limi- 
tations under  this  section." 

1989— Par.  (5)(D).  Pub.  L.  101-217.  §2.  amended 
subpar.  (D)  generally,  striking  out  cl.  (1)  designation, 
substituting  "Any"  for  "Except  as  provided  in  clause 
(ii),  any"  and  "ineligible  to  receive  any  payment  speci- 
fied in  paragraph  (1)  or  (2)  or  subtitle  D  of  title  XII 
with  respect  to  such  land"  for  "considered  the  same 
person  as  the  landlord",  and  struck  out  els.  (ii)  and 
(iii)  which  read  as  follows: 

"(ii)  A  tenant  that  because  of  any  act  or  failure  to 
act  would  otherwise  be  considered  the  same  person  as 
the  landlord  under  clause  (i)  shall  not  be  considered 
the  same  person  as  the  landlord  if  the  Secretary  has 
at  any  time  made  a  determination,  for  purposes  of  this 
section,  regarding  the  number  of  persons  with  respect 
to  the  tenant's  operation  on  such  land  for  the  1989 
crop  year  and  the  landlord  did  not  consent  to  or  know- 
ingly participate  in  such  act  or  failure  to  act. 

"(iii)  Any  tenant  that  would  be  considered  to  be  the 
same  person  as  the  landlord  but  for  the  operation  of 
clause  (ii)  shall  be  eligible  to  receive  any  payment 
specified  in  paragraph  (1)  or  (2)  or  subtitle  D  of  title 
XII  with  respect  to  such  land  only  to  the  extent  that 
the  tenant  would  be  eligible  for  such  payments  if  the 
tenant  were  to  be  considered  the  same  person  as  the 
landlord  under  the  regulations  in  place  immediately 
prior  to  the  enactment  of  this  subparagraph." 

Pub.  L.  101-217.  §  1,  in  temporarily  amending 
subpar.  (D)  generally,  designated  existing  provisions 
as  cl.  (1)  and  added  els.  (ii)  and  (iii).  See  Effective  and 
Termination  Dates  of  1989  Amendment  note  below. 

1987— Par.  (1).  Pub.  L.  100-203.  §  1301(a)(1).  substi- 
tuted "Subject  to  sections  1308-1  through  1308-3  of 
this  title,  for  each"  for  "For  each". 

Par.  (2)(A).  Pub.  L.  100-203,  §  1301(a)(2)(A),  substi- 
tuted "Subject  to  sections  1308-1  through  1308-3  of 
thLs  title,  for  each"  for  "For  each". 

Par.  (2)(C).  Pub.  L.  100-203.  §  1307.  struck  out  cl.  (ii) 
designation,  and  struck  out  cl.  (i)  which  read  as  fol- 
lows: "The  total  amount  of  loans  on  a  crop  of  honey 
that  a  person  may  have  outstanding  at  any  one  time 
under  the  annual  program  established  for  such  crop 
under  the  Agricultural  Act  of  1949  may  not  exceed 
$250,000  less  the  amount  of  payments,  as  described  in 
paragraph  (1)  and  subparagraphs  (A)  and  (B)  of  this 
paragraph,  received  by  such  person  for  the  crop  year 
involved." 

Pub.  L.  100-203.  §  1301(a)(2)(B).  which  directed  sub- 
stitution of  "Subject  to  sections  1308-1  through  1308-3 
of  this  title,  the  total"  for  "The  total"  could  not  be  ex- 
ecuted in  view  of  amendments  by  Pub.  L.  100-71  and 
section  1307  of  Pub.  L.  100-203. 

Pub.  L.  100-71  designated  existing  provision  as  cl.  (i) 
and  added  cl.  (ii). 

Par.  (5)(A).  Pub.  L.  100-203.  §  1303(a)(1).  (2).  insert- 
ed after  first  sentence  "Such  regulations  shall  incorpo- 
rate the  provisions  in  subparagraphs  (B)  through  (E) 
of  this^paragraph.  paragraphs  (6)  and  (7),  and  sections 
1308-1  through  1308-3  of  this  title"  and  struck  out  at 
end  "Such  regulations  shall  provide  that  the  term 


'person'  does  not  include  any  cooperative  association 
of  producers  that  markets  commodities  for  producers 
with  respect  to  the  commodities  so  marketed  for  pro- 
ducers." 

Par.  (5)(B).  Pub.  L.  100-203.  §  1303(a)(2).  (3).  added 
subpar.  (B)  and  redesignated  former  subpar.  (B)  as 
(C). 

Par.  (5)(C).  Pub.  L.  100-203.  §  1303(a)(3).  redesignat- 
ed subpar.  (B)  as  (C). 

Par.  (5)(D).  (E).  Pub.  L.  100-203.  §  1303(a)(4),  added 
subpars.  (D)  and  (E). 

Par.  (6).  Pub.  L.  100-203.  §  1303(b).  amended  par.  (6) 
generally.  Prior  to  amendment,  par.  (6)  read  as  fol- 
lows: "The  provisions  of  this  section  that  limit  pay- 
ments to  any  person  shall  not  be  applicable  to  lands  or 
animals  owned  by  States,  political  subdivisions,  or 
agencies  thereof,  so  long  as  such  lands  are  farmed  or 
animals  are  husbanded  primarily  in  the  direct  further- 
ance of  a  public  function,  as  determined  by  the  Secre- 
tary." 

Par.  (7).  Pub.  L.  100-203.  §  1305(c),  added  par.  (7). 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624.  set  out  as  a  note  under  section  1421  of  this 
title. 

Effective  and  Termination  Dates  of  1989 

AMENDliENT 

Section  1  of  Pub.  L.  101-217  provided  that  the 
amendment  made  by  that  section  is  effective  only  for 
1989  crops. 

Section  2  of  Pub.  L.  101-217.  as  amended  by  Pub.  L. 
101-624.  title  XI,  §  llll(i),  Nov.  28.  1990,  104  Stat. 
3500.  provided  that  the  amendment  made  by  that  sec- 
tion is  effective  beginning  with  1990  crops. 

Equitable  Relief 

Section  3  of  Pub.  L.  101-217  provided  that:  "Nothing 
in  this  Act  [amending  this  section  and  enacting  provi- 
sions set  out  as  notes  under  this  section]  shall  be  con- 
strued in  any  way  to  limit  the  authority  of  the  Secre- 
tary of  Agriculture  to  provide  equitable  relief  under 
any  provision  of  law." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1308-1.  1308-2, 
1308-4.  1308a,  1441,  1471g.  1783  of  this  title;  title  16 
section  2106a. 

§  1308-1.  Prevention  of  creation  of  entities  to  qualify 
as  separate  persons;  payments  limited  to  active 
farmers 

(a)  Prevention  of  creation  of  entities  to  qualify  as 
separate  persons 

For  the  purposes  of  preventing  the  use  of 
multiple  legal  entities  to  avoid  the  effective  ap- 
plication of  the  payment  limitations  under  sec- 
tion 1308  of  this  title: 

iSee  main  edition  for  text  of  (1)1 
(2)  Minimal  beneficial  interests 

For  the  purpose  of  this  subsection,  a  benefi- 
cial interest  in  any  entity  that  is  less  than  10 
percent  of  all  beneficial  interests  in  such 
entity  combined  shall  not  be  considered  a 
substantial  beneficial  interest,  unless  the  Sec- 
retary determines,  on  a  case-by-case  basis, 
that  a  smaller  percentage  should  apply  to  one 
or  more  beneficial  interests  to  ensure  that  the 
purpose  of  this  subsection  is  achieved. 
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iSee  main  edition  for  text  ofiS)  and  (4)1 
(b)  Payments  limited  to  active  farmers 

iSee  main  edition  for  text  of  il)  to  (5)1 
(6)  Growers  of  hybrid  seed 

To  determine  whether  a  person  growing 
hybrid  seed  under  contract  shall  be  consid- 
ered to  be  actively  engaged  in  farming,  the 
Secretary  shall  not  take  into  consideration 
the  existence  of  a  hybrid  seed  contract. 

(As  amended  Pub.  L.  101-624,  title  XI, 
§  1111(d),  (f ),  Nov.  28, 1990, 104  Stat.  3498,  3499; 
Pub.  L.  102-237,  title  I,  §  118(c),  Dec.  13,  1991, 
105  Stat.  1841.) 

Amendments 

1991— Subsec.  (a)(2).  Pub.  L.  102-237  struck  out  "0 
to"  8ifti6F  "less  thsji" 

1990-Subsec.  (a)(2).  Pub.  L.  101-624.  §  1111(f),  sub- 
stituted "0  to  10  percent"  for  "10  percent". 

Subsec.  (b)(6).  Pub.  L.  101-624.  §  1111(d),  added  par. 
(6). 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1308.  1308-2, 
1308-4. 1783  of  this  title. 

§  1308-2.  Schemes  or  devices 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1308,  1308-4. 
1783  of  this  title. 

§  1308-3.  Foreign  persons  made  ineligible  for  pro- 
gram benefits 

Notwithstanding  any  other  provision  of  law: 

(a)  In  general 

For  each  of  the  1991  through  1995  crops,  any 
person  who  is  not  a  citizen  of  the  United  States 
or  an  alien  lawfully  admitted  into  the  United 
States  for  permanent  residence  under  the  Im- 
migration and  Nationality  Act  (8  U.S.C.  1101  et 
sea.)  shall  be  ineligible  to  receive  any  type  of 
production  adjustment  payments,  price  support 
program  loans,  payments,  or  benefits  made 
available  under  the  Agricultural  Act  of  1949  (7 
U.S.C.  1421  et  sea.),  the  Commodity  Credit  Cor- 
poration Charter  Act  (15  U.S.C.  714  et  sea.),  or 
subtitle  D  of  title  XII  of  the  Pood  Security  Act 
of  1985  (16  U.S.C.  3831  et  sea.),  or  under  any 
contract  entered  into  under  title  XII  [16  U.S.C. 
3801  et  sea.3  during  the  1989  through  1995  crop 
years,  with  respect  to  any  commodity  produced, 
or  land  set  aside  from  production,  on  a  farm 
that  is  owned  or  operated  by  such  person, 
imless  such  person  is  an  individual  who  is  pro- 
viding land,  capital,  and  a  substantial  amoimt 
of  personal  labor  in  the  production  of  crops  on 
such  farm. 

ISee  main  edition  for  text  of(b)  and  (c)l 

(As  amended  Pub.  L.  101-624,  title  XI, 
§  1111(b),  Nov.  28, 1990,  104  Stat.  3498.) 


References  in  Text 

The  Food  Security  Act  of  1985,  referred  to  in  subsec. 
(a),  is  Pub.  L.  99-198.  Dec.  23.  1985.  99  Stat.  1354.  as 
amended.  Title  XII  of  the  Act,  popularly  known  as  the 
"Sodbuster  Law",  is  classified  principally  to  chapter  58 
(§  3801  et  seq.)  of  Title  16,  Conservation.  Subtitle  D  of 
title  XII  of  the  Act  is  classified  generally  to  subchap- 
ter IV  (§  3831  et  seq.)  of  chapter  58  of  Title  16.  For 
complete  classification  of  this  Act  to  the  Code,  see 
Short  Title  of  1985  Amendment  note  set  out  under 
section  1281  of  this  title  and  Tables. 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-624  substituted  "1991 
through  1995  crops"  for  "1989  and  1990  crops"  and  in- 
serted ",  or  under  any  contract  entered  into  under 
title  XII  during  the  1989  through  1995  crop  years." 
after  "(16  U.S.C.  3831  et  seq.)". 

Effective  Date  of  1990  AMENDBoarr 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624.  set  out  as  a  note  under  section  1421  of  this 
title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1308.  1308-2. 
1308-4  of  this  title. 

§  1308-4.  Education  program 

(a)  In  general 

The  Secretary  shall  carry  out  a  pajonent  pro- 
visions education  program  for  appropriate  per- 
sonnel of  the  Department  of  Agriculture  and 
members  and  other  personnel  of  coimty  and 
State  committees  established  under  section 
590h(b)  of  title  16,  for  the  purpose  of  fostering 
more  effective  and  uniform  application  of  the 
payment  limitations  and  restrictions  estab- 
lished under  sections  1308  through  1308-3  of 
this  title. 

(b)  Training 

The  education  program  shall  provide  training 
to  the  personnel  in  the  fair,  accurate,  and  uni- 
form application  to  individual  farming  oper- 
ations of  the  provisions  of  law  and  regulation 
relating  to  the  payment  provisions  of  sections 
1308  through  1308-3  of  this  title. 

(c)  Administration 

The  State  office  of  the  Agricultural  Stabiliza- 
tion and  Conservation  Service  shall  mal^e  the 
initial  determination  concerning  the  applica- 
tion of  payment  limitations  and  restrictions  es- 
tablished under  sections  1308  through  1308-3  of 
this  title  to  farm  operations  consisting  of  more 
than  5  persons,  subject  to  review  by  the  Secre- 
tary. 

(d)  Commodity  Credit  Corporation 

The  Secretary  shall  carry  out  the  program 
provided  imder  this  section  through  the  Com- 
modity Credit  Corporation. 

(Pub.  L.  99-198,  title  X.  §  lOOlD,  as  added  Pub. 
L.  101-624,  title  XI,  §  1111(g),  Nov.  28,  1990,  104 
Stat.  3499.) 
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Codification 

Section  was  enacted  as  part  of  the  Food  Security  Act 
of  1985»  and  not  as  part  of  the  Agricultural  Adjust- 
ment Act  of  1938  which  comprises  this  chapter. 

Effective  Date 

Section  effective  beginning  with  1991  crop  of  an  ag- 
ricultural commodity,  with  provision  for  prior  crops, 
see  section  1171  of  Pub.  L.  101-624,  set  out  as  an  Effec- 
tive Date  of  1990  Amendment  note  under  section  1421 
of  this  title. 

§1308-5.  Treatment  of  multiyear  program  contract 
payments 

(a)  In  general 

Notwithstanding  any  other  provision  of  law, 
in  the  event  of  a  transfer  of  ownership  of  land 
(or  an  ownership  interest  in  land)  by  way  of 
devise  or  descent,  the  Secretary  of  Agriculture 
may,  if  the  new  owner  succeeds  to  the  prior 
owner's  contract  entered  into  under  title  XII,  ^ 
make  payments  to  the  new  owner  imder  such 
contract  without  regard  to  the  amount  of  pay- 
ments received  by  the  new  owner  under  any 
contract  entered  into  under  title  XII  *  executed 
prior  to  such  devise  or  descent. 

(b)  Limitation 

Payments  made  pursuant  to  this  section  shall 
not  exceed  the  amoimt  to  which  the  previous 
owner  was  entitled  to  receive  under  the  terms 
of  the  contract  at  the  time  of  the  death  of  the 
prior  owner. 

(Pub.  L.  99-198,  title  X,  §  lOOlE,  as  added  Pub. 
L.  101-624,  title  XI,  §  1111(h),  Nov.  28,  1990,  104 
Stat.  3499.) 

References  in  Text 

Title  XII.  referred  to  in  subsec.  (a),  is  title  XII  of 
the  Pood  Security  Act  of  1985,  Pub.  L.  99-198,  Dec.  23, 
1985,  99  Stat.  1504,  as  amended,  popularly  known  as 
the  "Sodbuster  Law",  which  is  classified  principally  to 
chapter  58  (§3801  et  seq.)  of  Title  16,  Conservation. 
For  complete  classification  of  title  XII  to  the  Code, 
see  Tables. 

Codification 

Section  was  enacted  as  part  of  the  Food  Security  Act 
of  1985.  and  not  as  part  of  the  Agricultural  Adjust- 
ment Act  of  1938  which  comprises  this  chapter. 

Effective  Date 

Section  effective  beginning  with  1991  crop  of  an  ag- 
ricultural commodity,  with  provision  for  prior  crops, 
see  section  1171  of  Pub.  L.  101-624,  set  out  as  an  Effec- 
tive Date  of  1990  Amendment  note  under  section  1421 
of  this  title. 

§  1308a.  Cost  reduction  options 

ISee  main  edition  for  text  ofia)  to  (c)] 

(d)   Reduction   in   settlement  price   of  nonrecourse 
loans 

When  the  domestic  market  price  of  a  com- 
modity for  which  a  nonrecourse  loan  program 
(including  the  program  authorized  by  section 
1445e  of  this  title)  is  in  effect  is  hisufficient  to 
cover  the  principal  and  accumulated  interest  on 
a  loan  made  imder  such  program,  thereby  en- 
couraging default  by  a  producer,  the  Secretary 


» See  References  in  Text  note  below. 


may  provide  for  settlement  of  such  loan  and  re- 
demption by  the  producer  of  the  commodity  se- 
curing such  loan  for  less  than  the  total  of  the 
principal  and  all  interest  accumulated  thereon 
if  the  Secretary  determines  that  such  reduction 
in  the  settlement  price  will  yield  benefits  to  the 
Federal  Government  due  to— 

(1)  receipt  by  the  Federal  Government  of  a 
portion  rather  than  none  of  the  accumulated 
interest; 

(2)  avoidance  of  default;  or 

(3)  elimination  of  storage,  handling,  and 
carrying  charges  on  the  forfeited  commodity. 

{.See  main  edition  for  text  ofie)  and  (/)] 

(As  amended  Pub.  L.  101-134,  §  3,  Oct.  30,  1989, 
103  Stat.  781.) 

Amendments 

1989— Subsec.  (d).  Pub.  L.  101-134,  in  introductory 
provisions,  inserted  "(including  the  program  author- 
ized by  section  1445e  of  this  title)"  after  "nonrecourse 
loan  program"  and  substituted  "benefits"  for  "sav- 
ings" and  struck  out  concluding  provisions  which  read 
as  follows:  "but  the  Secretary  may  not  reduce  the  set- 
tlement price  to  less  than  the  principal  due  on  the 
loan". 

§  1309.  Normally  planted  acreage  and  target  prices 

(a)  Authorized  planted  acreage  for  1982  through  1995 

crops  of  wheat  and  feed  grains  as  prerequisite  for 
loan,  etc.;  eligibility;  determinations;  records 

Notwithstanding  any  other  provision  of  law, 
whenever  a  set-aside  program  is  in  effect  for 
one  or  more  of  the  1982  through  1995  crops  of 
wheat  and  feed  grains,  the  Secretary  of  Agricul- 
ture may  require,  as  a  condition  of  eligibility 
for  loans,  purchases,  and  payments  for  such 
crops  under  the  Agricultural  Act  of  1949  [7 
U.S.C.  1421  et  seq.],  that  producers  not  exceed 
the  acreage  on  the  farm  normally  planted  to 
crops  designated  by  the  Secretary,  adjusted  as 
deemed  necessary  by  the  Secretary  to  be  fair 
and  equitable  among  producers  and  reduced  by 
any  set-aside  or  diverted  acreage.  Such  normal 
crop  acreage  for  any  crop  year  shall  be  deter- 
mined as  provided  by  the  Secretary.  The  Secre- 
tary may  require  producers  participating  in  the 
program  to  keep  such  records  as  the  Secretary 
determines  necessary  to  assist  in  making  such 
determination. 

(b)  Established  price  payments 
Notwithstandhig  any  other  provision  of  law— 

(1)  Whenever  the  Secretary,  for  one  or 
more  of  the  1982  through  1995  crops  of  wheat 
and  feed  grains,  requires  that  producers  not 
exceed  the  acreage  on  the  farm  normally 
planted  to  crops  designated  by  the  Secretary 
in  accordance  with  subsection  (a)  of  this  sec- 
tion, the  Secretary  may  increase  the  estab- 
lished price  payments  for  any  such  commodi- 
ty by  such  amount  (or  if  there  are  no  such 
pajnnents  in  effect  for  such  crop  by  providing 
for  payments  in  such  amount)  as  the  Secre- 
tary determines  appropriate  to  compensate 
producers  for  not  exceeding  the  acreage  on 
the  farm  normally  planted  to  crops  designat- 
ed by  the  Secretary  and  participation  in  any 
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required  set«aside  with  respect  to  such  com- 
modity. 

iSee  main  edition  for  text  of  (2)  to  (4)1 

(c)  Marketing  quotas  In  effect  for  1987  through  1995 
crops  of  wheat;  reduction  in  normally  planted 
acreage  as  condition  prerequisite  for  loan,  etc. 

Notwithstanding  any  other  provision  of  law, 
whenever  marketing  quotas  are  in  effect  for 
any  of  the  1987  through  1995  crops  of  wheat, 
the  Secretary  of  Agriculture  may  require,  as  a 
condition  of  eligibility  for  loans,  purchases,  and 
payments  on  any  commodity  under  the  Agricul- 
tural Act  of  1949  (7  U.S.C.  1421  et  seq.),  that 
the  acreage  normally  planted  to  crops  designat- 
ed by  the  Secretary,  adjusted  as  considered  nec- 
essary by  the  Secretary  to  be  fair  and  equitable 
among  producers,  shall  be  reduced  by  a  quanti- 
ty equal  to-- 

(1)  the  acreage  that  the  Secretary  deter- 
mines would  normally  be  planted  to  wheat  on 
a  farm;  minus 

(2)  the  individual  farm  program  acreage  for 
the  farm  under  section  107B(d)(3)(A)  of  such 
Act  [7  U.S.C.  1445b-3a(d)(3)(A)]. 

(As  amended  Pub.  L.  101-624.  title  XI,  §  1141, 
Nov.  28,  1990, 104  Stat.  3515.) 

AMENDioarrs 

1990— Subsecs.  (a),  (b)(1),  (c).  Pub.  L.  101-624, 
§  1141(1),  substituted  "1995"  for  "1990". 

Subsec.  (c)(2).  Pub.  L.  101-624,  §  1141(2),  substituted 
"section  107B(d)(3)(A)"  for  "section  107D(d)(3)(A)". 

Effective  Date  of  1990  Amendbient 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 

§  1310a.  Normal  supply  of  commodity  for  1986 
through  1995  crops 

Notwithstanding  any  other  provision  of  law, 
if  the  Secretary  of  Agriculture  determines  that 
the  supply  of  wheat,  com,  upland  cotton,  or 
rice  for  the  marketing  year  for  any  of  the  1986 
through  1995  crops  of  such  commodity  is  not 
likely  to  be  excessive  and  that  program  meas- 
ures to  reduce  or  control  the  planted  acreage  of 
the  crop  are  not  necessary,  such  a  decision  shall 
constitute  a  determination  that  the  total 
supply  of  the  commodity  does  not  exceed  the 
normal  supply  and  no  determination  to  the 
contrary  shall  be  made  by  the  Secretary  with 
respect  to  such  commodity  for  such  marketing 
year. 

(As  amended  Pub.  L.  101-624,  title  XI,  §  1142, 
Nov.  28,  1990, 104  Stat.  3515.) 

Aicendbients 
1990— Pub.  L.  101-624  substituted  "1995"  for  "1990". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultiu*al  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 


Part  B— Marketing  Quotas 
subpart  i— marketing  quotas— tobacco 
§  1314b.  Lease  or  sale  of  acreage  allotments 

ISee  main  edition  for  text  ofia)  and  (6)] 

(c)  Filing  with  county  committees;  calculation  of 
normal  yield  for  transfer 

The  lease  and  transfer  or  sale  and  transfer  of 
any  allotment  shall  not  be  effective  until  a 
copy  of  the  lease  or  sale  agreement,  as  the  case 
may  be,  is  filed  with  and  determined  by  the 
county  committee  of  the  county  in  which  the 
farms  involved  are  located  to  be  in  compliance 
with  the  provisions  of  this  section.  The  transfer 
shall  be  approved  acre  for  acre. 

iSee  main  edition  for  text  of  id)  to  (7i)] 

(As  amended  Oct.  30,  1989,  Pub.  L.  101-134, 
§  2(b),  103  Stat.  781.) 

Amendments 

1989— Subsec.  (c).  Pub.  L.  101-134  substituted  "The 
transfer  shall  be  approved  acre  for  acre."  for  "If  the 
normal  yield  established  by  the  county  committee  for 
the  farm  to  which  the  allotment  is  transferred  by 
lease  or  sale  does  not  exceed  the  normal  jrield  estab- 
lished by  the  county  committee  for  the  farm  from 
which  the  allotment  is  transferred  by  more  than  10 
per  centum,  the  transfer  shall  be  approved  acre  for 
acre.  If  the  normal  jrield  for  the  farm  to  which  the  al- 
lotment is  transferred  exceeds  the  normal  yield  for 
the  farm  from  which  the  allotment  is  transferred  by 
more  than  10  per  centum,  the  county  committee  shall 
make  a  downward  adjustment  in  the  amount  of  the 
acreage  allotment  transferred  by  multiplying  the 
normal  yield  established  for  the  farm  from  which  the 
allotment  is  transferred  by  the  acreage  being  trans- 
ferred and  dividing  the  result  by  the  normal  yield  es- 
tablished by  the  farm  to  which  the  allotment  is  trans- 
ferred." 

§  1314c.  Acreage-poundage  quotas 
(a)  Definitions 
For  purposes  of  this  section— 

iSee  main  edition  for  text  ofiDto  (5)] 

(6)  ISee  main  edition  for  text  ofiA)! 

(B)  "Preliminary  farm  yield"  for  kinds  of  to- 
bacco, other  than  Mue-cured,  means  a  farm 
yield  per  acre  determined  in  accordance  with 
subparagraph  (A)  of  this  paragraph  (6)  except 
that  in  lieu  of  the  five  consecutive  crop  years 
beginning  with  1959  the  immediately  preceding 
5  crop  years  shall  be  used  by  the  Secretary.  In 
counties  where  less  than  five  hundred  acres  of 
the  kind  of  tobacco  for  which  the  determina- 
tion is  being  made  were  allotted  in  the  last  year 
of  the  five-year  period  the  county  may  be  con- 
sidered as  one  community.  If  tobacco  of  the 
Idnd  for  which  the  determination  is  being  made 
was  not  produced  on  the  farm  for  at  least  three 
years  of  the  five-year  period,  the  average  of  the 
yields  for  the  years  in  which  the  Idind  of  tobac- 
co was  produced  shall  be  used  instead  of  the 
three-year  average.  If  no  tobacco  of  the  kind 
for  which  the  determination  is  being  made  was 
produced  on  the  farm  in  the  five-year  period 
but  the  farm  is  eligible  for  an  allotment  be- 
cause such  tobacco  was  considered  to  have  been 
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produced  under  applicable  provisions  of  law,  a 
preliminary  farm  yield  for  the  farm  shall  be  de- 
termined under  regulations  of  the  Secretary 
taking  into  accoimt  preliminary  farm  yields  of 
similar  farms  in  the  community. 

ISee  main  edition  for  text  ofi7)  and  (8);  (6)  to 
(HI 

(As  amended  Oct.  30,  1989,  Pub.  L.  101-134, 
§  2(a)(2),  103  Stat.  781.) 

Amendbients 

1989— Subsec.  (a)(6)(B).  Pub.  L.  101-134  substituted 
''immediately  preceding  5  crop  years  shall  be  used  by 
the  Secretary"  for  "years  1960  to  1964,  inclusive,  may 
be  used,  as  determined  by  the  Secretary". 

§  1314e.  Farm  poundage  quotas  for  certain  kinds  of 
tobacco 

iSee  main  edition  for  text  ofia)  to  (c)] 

(d)  Farm  yields;  determination;  limitation 

When  a  national  marketing  quota  is  first  pro- 
claimed for  a  kind  of  tobacco  under  this  sec- 
tion, the  Secretary  shall  through  local  commit- 
tees determine  a  farm  yield  for  each  farm  for 
which  an  acreage  allotment  for  such  kind  of  to- 
bacco was  established  for  the  marketing  year 
beginning  October  1,  1970,  in  the  case  of  hurley 
tobacco,  and  for  the  previous  marketing  year, 
in  the  case  of  dark  air-cured  tobacco  and  fire- 
cured  tobacco.  Such  yield  shall  be  determined 
by  averaging  the  yield  per  acre  for  the  four 
highest  years  of  the  five  consecutive  years  be- 
ginning with  the  1966  crop  year,  in  the  case  of 
hurley  tobacco,  and  the  inmiediately  preceding 
5  crop  years,  in  the  case  of  dark  air-cured  tobac- 
co and  fire-cured  tobacco:  Provided,  That  if  the 
kind  of  tobacco  involved  was  produced  on  the 
farm  in  fewer  than  five  of  such  years,  the  farm 
yield  shall  be  the  simple  average  of  the  yields 
obtained  in  the  years  during  such  period  that 
such  kind  of  tobacco  was  produced  on  the  farm: 
Provided  further.  That  if  no  such  kind  of  tobac- 
co was  produced  on  the  farm  but  the  farm  was 
considered  as  having  planted  such  kind  of  to- 
bacco during  the  immediately  preceding  five 
years,  the  farm  yield  will  be  appraised  on  the 
basis  of  the  yields  established  for  similar  farms 
in  the  area  on  which  such  kind  of  tobacco  was 
produced  during  such  five-year  period:  And  pro- 
vided further.  That  the  farm  yield  established 
for  any  farm  shall  not  exceed  three  thousand 
five  hundred  poimds  per  acre,  in  the  case  of 
hurley  tobacco,  and  three  thousand  pounds  per 
acre,  in  the  case  of  dark  air-cured  tobacco  and 
fire-cured  tobacco:  And  provided  further.  That, 
when  a  marketing  quota  program  for  dark  air- 
cured  tobacco  or  for  fire-cured  tobacco  is  first 
established  imder  this  section,  farm  yields  so 
determined  with  respect  to  dark  air-cured  to- 
bacco or  fire-cured  tobacco,  as  the  case  may  be, 
shall  be  adjusted  proportionately  so  that  the 
weighted  average  of  such  farm  yields  is  equal  to 
the  national  average  yield  goal  for  dark  air- 
cured  tobacco  or  fire-cured  tobacco,  as  the  case 
may  be. 


(e)  Farm  marketing  quotas;  preliminary  quotas,  de- 
termination, limitation;  succeeding  years,  quota 
computation,  limitations,  increase  and  reduction 
of  quotas;  new  farms,  limitation 

A  preliminary  farm  marketing  quota  shall  be 
determined  for  each  farm  for  which  a  hurley 
tobacco  acreage  allotment  was  established  for 
the  marketing  year  beginning  October  1,  1970, 
by  multiplying  the  farm  yield  determined 
imder  subsection  (d)  of  this  section  by  the  farm 
acreage  allotment  (prior  to  any  reduction  for 
violation  of  regulations  issued  pursuant  to  the 
chapter)  established  for  such  farm  for  the  mar- 
keting year  beginning  October  1,  1970.  A  pre- 
liminary farm  marketing  quota  shall  be  deter- 
mined for  each  farm  for  which  a  dark  air-cured 
tobacco  or  fire-cured  tobacco  acreage  allotment 
was  established  for  the  previous  marketing 
year,  by  multiplying  the  farm  yield  determined 
imder  such  subsection  by  the  farm  acreage  al- 
lotment (prior  to  any  such  reduction)  estab- 
lished for  such  farm  for  the  previous  marketing 
year.  For  each  farm  for  which  such  a  prelimi- 
nary farm  marketing  quota  is  determined,  a 
farm  marketing  quota  for  the  first  year  shall  be 
determined  by  multiplying  the  preliminary 
farm  marketing  quota  by  a  national  factor  ob- 
tained by  dividing  the  national  marketing 
quota  determined  under  subsection  (c)  of  this 
section  (less  the  national  reserve)  by  the  sum  of 
all  preliminary  farm  marketing  quotas  as  deter- 
mined imder  this  subsection:  Provided,  That 
such  national  factor  shall  not  be  less  than  95 
per  centum. 

iSee  main  edition  for  text  of  2d  and  3rd  pars.; 
(/)] 

(g)  Leases  and  transfers  of  farm  quotas;  limitations 

(1)  When  a  poundage  program  is  in  effect  for 
any  kind  of  tobacco  under  this  section,  farm 
marketing  quotas  (after  adjustments)  for  such 
kind  of  tobacco  may  be  leased  and  transferred 
to  other  farms  in  the  same  county  imder  the 
terms  and  conditions  contained  in  section  1314d 
of  this  title:  Provided,  That  such  leases  and 
transfers  shall  be  on  a  pound  for  pound  basis: 
Provided  further,  That  any  adjustment  for  un- 
dermarketings  or  overmarketings  shall  be  at- 
tributed to  the  farm  to  which  leased  and  trans- 
ferred: Provided  further.  That  not  more  than 
thirty  thousand  pounds  of  Burley  tobacco 
quota  may  be  leased  and  transferred  to  any 
farm  under  this  section:  Proivded  further.  That 
a  lease  and  transfer  of  Burley  tobacco  quota 
shall  not  be  effective  for  any  crop  year  unless  a 
record  of  the  transfer  is  filed  with  the  county 
committee  not  later  than  July  1  of  that  crop 
year  or,  if  such  record  of  the  transfer  is  filed 
with  the  county  committee  after  July  1,  the 
county  committee  determines  with  the  concur- 
rence of  the  State  committee  that  all  interested 
parties  agreed  to  such  lease  and  transfer  before 
July  1  and  that  the  failure  to  file  such  record 
of  the  transfer  did  not  result  from  gross  negli- 
gence on  the  part  of  any  party  to  such  lease 
and  transfer:  And  provided  further.  That  the 
marketing  quota  determined  for  any  farm  sub- 
sequent to  such  lease  and  transfer  shall  not 
exceed  an  amount  determined  by  multiplying 
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the  farm  yield  established  under  subsection  (d) 
of  this  section  by  50  per  centum  of  the  acreage 
of  cropland  in  the  farm. 

(2)  Effective  for  the  1991  and  subsequent  crop 
years,  the  Secretary  may,  during  any  one  year, 
and  subject  to  such  rules  as  the  Secretary 
deems  appropriate,  permit  the  sale  of  a  hurley 
tobacco  quota  from  one  farm  to  another  farm 
in  the  same  county  if  the  buyer,  who  is  an 
active  burley  tobacco  producer,  is  not  buying  an 
amount  larger  than  30  percent  of  the  existing 
quota  for  the  buyer's  farm,  or  20,000  pounds 
whichever  is  greater.  For  purposes  of  this  sub- 
section, the  term  "active  burley  tobacco  produc- 
er" means  any  person  who  shared  in  the  risk  of 
producing  a  crop  of  burley  tobacco  in  not  less 
than  one  of  the  three  years  preceding  the  year 
involved,  or  any  person  who  certified  to  the 
Secretary,  in  such  form  and  manner  as  the  Sec- 
retary shall  by  regulation  prescribe,  their 
intent  to  become  an  active  burley  tobacco  pro- 
ducer. A  person  shall  be  considered  to  have 
shared  in  the  risk  of  producing  a  crop  of  burley 
tobacco  if — 

(A)  the  investment  of  such  person  in  the 
production  of  such  crop  is  not  less  than  20 
percent  of  the  proceeds  of  the  sale  of  such 
crop; 

(B)  the  investment  of  such  person's  return 
on  such  investment  is  dependent  solely  on  the 
sale  price  of  such  crop;  and 

(C)  such  person  may  not  receive  any  of  such 
return  before  the  sale  of  such  crop. 

(3)  No  sale  of  burley  tobacco  quota  from  a 
farm  shall  be  permitted,  under  paragraph  (2),  if 
any  sale  of  quota  to  the  same  farm  has  been 
made  within  the  three  immediately  preceding 
crop  years.  A  sale  of  burley  tobacco  quota  shall 
not  be  effective  for  a  crop  year  unless  a  record 
of  the  sale  is  filed  with  the  coimty  committee 
not  later  than  July  1  of  the  crop  year.  The  mar- 
keting quota  determined  for  any  farm  subse- 
quent to  such  sale  shall  not  exceed  an  amount 
determined  by  multiplying  the  farm  yield  es- 
tablished under  subsection  (d)  of  this  section  by 
50  percent  of  the  acreage  of  cropland  in  the 
farm. 

(h)  Loss  of  quotas  through  underplanting 

Effective  with  the  marketing  year  beginning 
October  1,  1994,  no  marketing  quota,  other 
than  a  new  farm  marketing  quota,  shall  be  es- 
tablished for  a  farm  on  which  no  burley  tobac- 
co was  planted  or  considered  planted  in  any  two 
of  the  three  years  immediately  preceding  the 
year  for  which  farm  marketing  quotas  are 
being  established. 

ISee  main  edition  for  text  ofii)  to  (fc)] 

il)  Lease  and  transfer  of  burley  tobacco  quotas  in 
Tennessee  and  Virginia 

Notwithstanding  any  other  provision  of  this 
section,  the  Secretary  may  permit  the  lease  and 
transfer  of  a  burley  tobacco  quota  from  one 
farm  in  a  State  to  any  other  farm  in  the  State 
if  a  majority  of  active  burley  tobacco  producers 
within  the  State  approve  such  lease  and  trans- 
fer by  a  state-wide  referendum  to  be  conducted 
by  the  Secretary.  This  subsection  shall  apply 
only  to  the  States  of  Tennessee  and  Virginia. 


(As  amended  Oct.  30,  1989,  Pub.  L.  101-134, 
§  2(a)(1),  103  Stat.  781;  Nov.  15,  1990,  Pub.  L. 
101-577,  §  2(a),  (b),  (d),  (e),  104  Stat.  2856,  2857; 
Dec.  13,  1991.  Pub.  L.  102-237,  title  I,  §  116(1), 
105  Stat.  1840.) 

Amendments 

1991— Subsec.  (D.  Pub.  L.  102-237  inserted  "in  a 
State"  after  "one  farm",  struck  out  "of  Tennessee" 
after  "in  the  State",  and  inserted  at  end  "This  subsec- 
tion shall  apply  only  to  the  States  of  Tennessee  and 
Virginia." 

1990— Subsec.  (g).  Pub.  L.  101-577,  §  2(a),  designated 
existing  provisions  as  par.  (1)  and  added  pars.  (2)  and 
(3). 

Pub.  L.  101-577.  §  2(d).  substituted  "thirty  thousand 
pounds"  for  "fifteen  thousand  pounds". 

Subsec.  (h).  Pub.  L.  101-577,  §  2(b),  substituted 
"1994"  for  "1976"  and  "two  of  the  three"  for  "of  the 
five". 

Subsec.  (Z).  Pub.  L.  101-577.  §  2(e).  added  subsec.  il). 

1989-Subsec.  (d).  Pub.  L.  101-134,  §  2(a)(1)(A).  sub- 
stituted "for  the  previous  marketing  year"  for  "Octo- 
ber 1.  1982"  and  "immediately  preceding  5  crop  years" 
for  "1978  crop  year". 

Subsec.  (e).  Pub.  L.  101-134.  §  2(a)(1)(B).  substituted 
"previous  marketing  year"  for  "October  1. 1982"  wher- 
ever appearing  in  second  sentence. 

SUBPART  II— ACREAGE  ALLOTMENTS— CORN 

§  1326.  Adjustment  of  farm  marketing  quotas 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1334,  1340  of 
this  title. 

SUBPART  III— MARKETING  QUOTAS— WHEAT 

§  1331.  Legislative  finding  of  effect  on  interstate  and 
foreign  commerce  and  necessity  of  regulation 

inapplicability  to  1991  through  1995  crops  of 
Wheat 

Pub.  L.  101-624.  title  III,  §  303.  Nov.  28.  1990.  104 
Stat.  3400.  provided  that:  "Sections  331  through  339, 
379b.  and  379c  of  the  Agricultural  Adjustment  Act  of 
1938  (7  U.S.C.  1331  through  1339.  1379b.  and  1379c) 
shall  not  be  applicable  to  the  1991  through  1995  crops 
of  wheat." 

§  1332.  National  marlteting  quota 

(a)  Proclamation;  duration  of  program 

Whenever  prior  to  April  15  in  any  calendar 
year  the  Secretary  determines  that  the  total 
supply  of  wheat  in  the  marketing  year  begin- 
ning in  the  next  succeeding  calendar  year  will, 
in  the  absence  of  a  marketing  quota  program, 
likely  be  excessive,  the  Secretary  shall  proclaim 
that  a  national  marketing  quota  for  wheat  shall 
be  in  effect  for  such  marketing  year  and  for 
either  the  following  marketing  year  or  the  fol- 
lowing two  marketing  years,  if  the  Secretary 
determines  and  declares  in  such  proclamation 
that  a  two-  or  three-year  marketing  quota  pro- 
gram is  necessary  to  effectuate  the  policy  of 
the  chapter. 

(b)  Amount;  minimum 

If  a  national  marketing  quota  for  wheat  has 
been  proclaimed  for  any  marketing  year,  the 
Secretary  shall  determine  and  proclaim  the 
amount  of  the  national  marketing  quota  for 
such  marketing  year  not  earlier  than  January  1 
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or  later  than  April  15  of  the  calendar  year  pre- 
ceding the  year  in  which  such  marketing  year 
begins.  The  amount  of  the  national  marketing 
quota  for  wheat  for  any  marketing  year  shall 
be  an  amount  of  wheat  which  the  Secretary  es- 
timates (i)  will  be  utilized  during  such  market- 
ing year  for  human  consimiption  in  the  United 
States  as  food,  food  products,  and  beverages, 
composed  wholly  or  partly  of  wheat,  (ii)  will  be 
utilized  during  such  marketing  year  in  the 
United  States  for  seed,  (iii)  will  be  exported 
either  in  the  form  of  wheat  or  products  there- 
of, and  (iv)  will  be  utilized  during  such  market- 
ing year  in  the  United  States  as  livestock  (in- 
cluding poultry)  feed,  excluding  the  estimated 
quantity  of  wheat  which  will  be  utilized  for 
such  purpose  as  a  result  of  the  substitution  of 
wheat  for  feed  grains  under  section  1339c  of 
this  title;  less  (A)  an  amount  of  wheat  equal  to 
the  estimated  imports  of  wheat  into  the  United 
States  during  such  marketing  year  and,  (B)  if 
the  stocks  of  wheat  owned  by  the  Commodity 
Credit  Corporation  are  determined  by  the  Sec- 
retary to  be  excessive,  an  amount  of  wheat  de- 
termined by  the  Secretary  to  be  a  desirable  re- 
duction in  such  marketing  year  in  such  stocks 
to  achieve  the  policy  of  the  chapter:  Provided, 
That  if  the  Secretary  determines  that  the  total 
stocks  of  wheat  in  the  Nation  are  insufficient  to 
assure  an  adequate  carryover  for  the  next  suc- 
ceeding marketing  year,  the  national  marketing 
quota  otherwise  determined  shall  be  increased 
by  the  amoimt  the  Secretary  determines  to  be 
necessary  to  assure  an  adequate  carryover:  And 
provided  further.  That  the  national  marketing 
quota  for  wheat  for  any  marketing  year  shall 
be  not  less  than  one  billion  bushels. 

(c)  National   emergencies   or   material   increase   in 
demand;  investigation;  increase  or  termination 

If,  after  the  proclamation  of  a  national  mar- 
keting quota  for  wheat  for  any  marketing  year, 
the  Secretary  has  reason  to  believe  that,  be- 
cause of  a  national  emergency  or  because  of  a 
material  increase  in  the  demand  for  wheat,  the 
national  marketing  quota  should  be  terminated 
or  the  amount  thereof  increased,  he  shall  cause 
an  immediate  investigation  to  be  made  to  deter- 
mine whether  such  action  is  necessary  in  order 
to  meet  such  emergency  or  increase  in  the 
demand  for  wheat.  If,  on  the  basis  of  such  in- 
vestigation, the  Secretary  finds  that  such 
action  is  necessary,  he  shall  immediately  pro- 
claim such  finding  and  the  amount  of  any  such 
increase  foujid  by  him  to  be  necessary  and 
thereupon  such  national  marketing  quota  shall 
be  so  increased  or  terminated.  In  case  any  na- 
tional marketing  quota  is  increased  under  this 
subsection,  the  Secretary  shall  provide  for  such 
increase  by  increasing  acreage  allotments  estab- 
lished imder  this  subpart  by  a  imif  orm  percent- 
age. 

(d)  Farm  marketing  quotas  for  wheat  crops  planted 
in  calendar  years  1966-1970 

Notwithstanding  any  other  provision  of  this 
chapter,  the  Secretary  shall  proclaim  a  national 
marketing  quota  for  the  crops  of  wheat  planted 
for  harvest  in  the  calendar  years  1966  through 
1970.  and  farm  marketing  quotas  shall  not  be  in 
effect  for  such  crops  of  wheat. 


(Feb.  16,  1938,  ch.  30,  title  III,  §  332,  52  Stat.  53; 
Aug.  28,  1954,  ch.  1041,  title  III,  §  307,  68  Stat. 
903;  Sept.  27,  1962,  Pub.  L.  87-703,  title  III, 
§  311,  76  Stat.  619;  Nov.  3,  1965,  Pub.  L.  89-321, 
title  V,  §501(1),  79  Stat.  1199;  Oct.  11,  1968, 
Pub.  L.  90-559,  §1(1),  82  Stat.  996;  Dec.  23. 
1985,  Pub.  L.  99-198,  title  III,  §302,  99  Stat. 
1378.) 

Codification 

Section  is  set  out  in  this  supplement  to  reflect  termi- 
nation of  amendment  by  section  302  of  Pub.  L.  99-198, 
see  Effective  and  Termination  Dates  of  1985  Amend- 
ment note  below. 

Effective  and  Termination  Dates  of  1985 

AlftENDBIENT 

Section  302  of  Pub.  L.  99-198  provided  that  the 
amendment  made  by  that  section  is  effective  only  for 
1987  through  1990  crops  of  wheat. 

Inapplicability  to  1991  Through  1995  Crops  of 
Wheat 

Section  inapplicable  to  1991  through  1995  crops  of 
wheat,  see  section  303  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1331  of  this  title. 

Pub.  L.  101-270,  Apr.  10,  1990,  104  Stat.  134,  provid- 
ed: "That  section  332  of  the  Agricultural  Adjustment 
Act  of  1938  (7  U.S.C.  1332)  shall  not  be  applicable  to 
the  1991  crop  of  wheat." 

§  1333.  National  acreage  allotment 

The  Secretary  shall  proclaim  a  national  acre- 
age allotment  for  each  crop  of  wheat.  The 
amount  of  the  national  acreage  allotment  for 
any  crop  of  wheat  shall  be  the  nimiber  of  acres 
which  the  Secretary  determines  on  the  basis  of 
the  projected  national  yield  and  expected  un- 
derplantings  (acreage  other  than  that  not  har- 
vested because  of  program  incentives)  of  farm 
acreage  allotments  will  produce  an  amount  of 
wheat  equal  to  the  national  marketing  quota 
for  wheat  for  the  marketing  year  for  such  crop, 
or  if  a  national  marketing  quota  was  not  pro- 
claimed, the  quota  which  would  have  been  de- 
termined if  one  had  been  proclaimed. 

(Feb.  16,  1938,  ch.  30,  title  III,  §  333,  52  Stat.  53; 
June  20,  1938,  ch.  518,  52  Stat.  775;  July  26, 
1939,  ch.  377,  53  Stat.  1125;  July  3,  1948,  ch.  827, 
title  II,  §  207(b),  62  Stat.  1257;  Sept.  27,  1962, 
Pub.  L.  87-703,  title  III,  §  312,  76  Stat.  620;  Nov. 
3,  1965,  Pub.  L.  89-321,  title  V,  §  501(2),  79  Stat. 
1199;  Dec.  23,  1985,  Pub.  L.  99-198,  title  III, 
§  303,  99  Stat.  1379.) 

Codification 

Section  is  set  out  in  this  supplement  to  reflect  termi- 
nation of  amendment  by  section  303  of  Pub.  L.  99-198, 
see  Effective  and  Termination  Dates  of  1985  Amend- 
ment note  below. 

Effective  and  Termination  Dates  of  1985 
Amendment 

Section  303  of  Pub.  L.  99-198  provided  that  the 
amendment  made  by  that  section  is  effective  only  for 
1987  through  1990  crops  of  wheat. 

Inapplicability  to  1991  Through  1995  Crops  of 
Wheat 

Section  inapplicable  to  1991  through  1995  crops  of 
wheat,  see  section  303  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1331  of  this  title. 
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§  1334.  Apportionment  of  national  acreage  allotment 

(a)  Apportionment  among  States;  special  acreage  re- 
serve 

The  national  allotment  for  wheat,  less  a  re- 
serve of  not  to  exceed  1  per  centum  thereof  for 
apportionment  as  provided  in  this  subsection 
and  less  the  special  acreage  reserve  provided  for 
in  this  subsection,  shall  be  apportioned  by  the 
Secretary  among  the  States  on  the  basis  of  the 
preceding  year's  allotment  for  each  such  State, 
including  all  amounts  allotted  to  the  State  and 
including  for  1967  the  increased  acreage  in  the 
State  allotted  for  1966  under  section  1335  of 
this  title,  adjusted  to  the  extent  deemed  neces- 
sary by  the  Secretary  to  establish  a  fair  and  eq- 
uitable apportionment  base  for  each  State, 
taking  into  consideration  established  crop  rota- 
tion practices,  estimated  decrease  in  farm  allot- 
ments because  of  loss  of  history,  and  other  rele- 
vant factors.  The  reserve  acreage  set  aside 
herein  for  apportionment  by  the  Secretary 
shall  be  used  (1)  to  make  allotments  to  counties 
in  addition  to  the  county  allotments  made 
under  subsection  (b)  of  this  section,  on  the 
basis  of  the  relative  needs  of  counties  for  addi- 
tional allotments  because  of  reclamation  and 
other  new  areas  coming  into  production  of 
wheat,  or  (2)  to  increase  the  allotment  for  any 
county,  in  which  wheat  is  the  principal  grain 
crop  produced,  on  the  basis  of  its  relative  need 
for  such  increase  if  the  average  ratio  of  wheat 
acreage  allotment  to  cropland  on  old  wheat 
farms  in  such  coimty  is  less  by  at  least  20  per 
centum  than  such  average  ratio  on  old  wheat 
farms  in  an  adjoining  county  or  counties  in 
which  wheat  is  the  principal  grain  crop  pro- 
duced or  if  there  is  a  definable  contiguous  area 
consisting  of  at  least  10  per  centum  of  the  crop- 
land acreage  in  such  county  in  which  the  aver- 
age ratio  of  wheat  acreage  allotment  to  crop- 
land on  old  wheat  farms  is  less  by  at  least  20 
per  centum  than  such  average  ratio  on  the  re- 
maining old  wheat  farms  in  such  county,  pro- 
vided that  such  low  ratio  of  wheat  acreage  al- 
lotment to  cropland  is  due  to  the  shift  prior  to 
1951  from  wheat  to  one  or  more  alternative 
income-producing  crops  which,  because  of  plant 
disease  or  sustained  loss  of  markets,  may  no 
longer  be  produced  at  a  fair  profit  and  there  is 
no  other  alternative  income-producing  crop 
suitable  for  production  in  the  area  or  coimty. 
The  increase  in  the  coimty  allotment  under 
clause  (2)  of  the  preceding  sentence  shall  be 
used  to  increase  allotments  for  old  wheat  farms 
in  the  affected  area  to  make  such  allotments 
comparable  with  those  on  similar  farms  in  ad- 
joining areas  or  counties  but  the  average  ratio 
of  increased  allotments  to  cropland  on  such 
farms  shall  not  exceed  the  average  ratio  of 
wheat  acreage  allotment  to  cropland  on  old 
wheat  farms  in  the  adjoining  areas  or  counties. 
There  also  shall  be  made  available  a  special 
acreage  reserve  of  not  in  excess  of  one  million 
acres  as  determined  by  the  Secretary  to  be  de- 
sirable for  the  purposes  hereof  which  shall  be 
in  addition  to  the  national  acreage  reserve  pro- 
vided for  in  this  subsection.  Such  special  acre- 
age reserve  shall  be  made  available  to  the 
States  to  make  additional  allotments  to  coun- 
ties on  the  basis  of  the  relative  needs  of  coun- 


ties, as  determined  by  the  Secretary,  for  addi- 
tional allotments  to  make  adjustments  in  the 
allotments  on  old  wheat  farms  (that  is,  farms 
on  which  wheat  has  been  seeded  or  regarded  as 
seeded  to  one  or  more  of  the  three  crops  imme- 
diately preceding  the  crop  for  which  the  allot- 
ment is  established)  on  which  the  ratio  of 
wheat  acreage  allotment  to  cropland  on  the 
farm  is  less  than  one-half  the  average  ratio  of 
wheat  acreage  allotment  to  cropland  on  old 
wheat  farms  in  the  county.  Such  adjustments 
shall  not  provide  an  allotment  for  any  farm 
which  would  result  in  an  allotment-cropland 
ratio  for  the  farm  in  excess  of  one-half  of  such 
county  average  ratio  and  the  total  of  such  ad- 
justments in  any  county  shall  not  exceed  the 
acreage  made  available  therefor  in  the  county. 
Such  apportionment  from  the  special  acreage 
reserve  shall  be  made  only  to  counties  where 
wheat  is  a  major  income-producing  crop,  only 
to  farms  on  which  there  is  limited  opportunity 
for  the  production  of  an  alternative  income- 
producing  crop,  and  only  if  an  efficient  farming 
operation  on  the  farm  requires  the  allotment  of 
additional  acreage  from  the  special  acreage  re- 
serve. For  the  purposes  of  making  adjustments 
hereunder  the  cropland  on  the  farm  shall  not 
include  any  land  developed  as  cropland  subse- 
quent to  the  1963  crop  year. 

(b)  Apportionment  among  counties 

The  State  acreage  allotment  for  wheat,  less  a 
reserve  of  not  to  exceed  3  per  centum  thereof 
for  apportionment  as  provided  in  subsection  (c) 
of  this  section,  shall  be  apportioned  by  the  Sec- 
retary among  the  counties  in  the  State,  on  the 
basis  of  the  preceding  year's  wheat  allotment  in 
each  such  county,  including  for  1967  the  in- 
creased acreage  in  the  county  allotted  for  1966 
pursuant  to  section  1335  of  this  title,  adjusted 
to  the  extent  deemed  necessary  by  the  Secre- 
tary in  order  to  establish  a  fair  and  equitable 
apportionment  base  for  each  county,  taking 
into  consideration  established  crop  rotation 
practices,  estimated  decrease  in  farm  allot- 
ments because  of  loss  of  history,  and  other  rele- 
vant factors. 

(c)  Apportionment  among  farms;  overplanted  allot- 
ments; reductions;  notice 

(1)  The  allotment  to  the  county  shall  be  ap- 
portioned by  the  Secretary,  through  the  local 
committees,  among  the  farms  within  the 
county  on  the  basis  of  past  acreage  of  wheat, 
tillable  acres,  crop-rotation  practices,  type  of 
soil,  and  topography.  Not  more  than  3  per 
centum  of  the  State  allotment  shall  be  appor- 
tioned to  farms  on  which  wheat  has  not  been 
planted  during  any  of  the  three  marketing 
years  immediately  preceding  the  marketing 
year  in  which  the  allotment  is  made.  For  the 
purpose  of  establishing  farm  acreage  allot- 
ments—(i)  the  past  acreage  of  wheat  on  any 
farm  for  1958  or  1965  shall  be  the  base  acreage 
determined  for  the  farm  under  the  regulations 
issued  by  the  Secretary  for  determining  1958  or 
1965  farm  wheat  acreage  allotments;  (ii)  if  sub- 
sequent to  the  determination  of  such  base  acre- 
age the  1958  or  1965  wheat  acreage  allotment 
for  the  farm  is  increased  through  administra- 
tive, review,  or  court  proceedings,  the  1958  or 
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1965  farm  base  acreage  shall  be  increased  in  the 
same  proportion;  and  (iii)  the  past  acreage  of 
wheat  for  1959  and  any  subsequent  year  except 
1965  shall  be  the  wheat  acreage  on  the  farm 
which  is  not  in  excess  of  the  farm  wheat  acre- 
age allotment,  plus,  in  the  case  wheat  acreage 
on  the  farm  which  is  not  in  excess  of  wheat 
acreage  allotment,  the  acreage  diverted  imder 
such  wheat  allotment  programs:  Provided,  That 
for  1959  and  subsequent  years  in  the  case  of 
any  farm  on  which  the  entire  amoimt  of  the 
farm  marketing  excess  is  delivered  to  the  Secre- 
tary or  stored  in  accordance  with  applicable 
regulations  to  avoid  or  postpone  pajmaent  of 
the  penalty,  the  past  acreage  of  wheat  for  the 
year  in  which  such  farm  marketing  excess  is  so 
delivered  or  stored  shall  be  the  farm  base  acre- 
age of  wheat  determined  for  the  farm  under 
the  regulations  issued  by  the  Secretary  for  de- 
termining farm  wheat  acreage  allotments  for 
such  year,  but  if  any  part  of  the  amount  of 
wheat  so  stored  is  later  depleted  and  penalty 
becomes  due  by  reason  of  such  depletion,  for 
the  purpose  of  establishing  farm  wheat  acreage 
allotments  subsequent  to  such  depletion  the 
past  acreage  of  wheat  for  the  farm  for  the  year 
in  which  the  excess  was  produced  shall  be  re- 
duced to  the  farm  wheat  acreage  allotment  for 
such  year. 

(2)  Notwithstanding  any  other  provision  of 
law,  each  old  or  new  farm  acreage  allotment  for 
the  1962  crop  of  wheat  as  determined  on  the 
basis  of  a  minimum  national  acreage  allotment 
of  fifty-five  million  acres  shall  be  reduced  by  10 
per  centum.  In  the  event  notices  of  farm  acre- 
age allotments  for  the  1962  crop  of  wheat  have 
been  mailed  to  farm  operators  prior  to  the  ef- 
fective date  of  this  subparagraph  (2),  new  no- 
tices showing  the  required  reduction  shall  be 
mailed  to  farm  operators  as  soon  as  practicable. 

(3)  Notwithstanding  the  provisions  of  para- 
graph (1)  of  this  subsection,  the  past  acreage  of 
wheat  for  1967  and  any  subsequent  year  shall 
be  the  acreage  of  wheat  planted,  plus  the  acre- 
age regarded  as  planted,  for  harvest  as  grain  on 
the  farm  which  is  not  in  excess  of  the  farm 
acreage  allotment. 

(4)  Notwithstanding  any  other  provision  of 
this  subsection  (c),  the  farm  acreage  allotment 
for  the  1967  and  any  subsequent  crop  of  wheat 
shall  be  established  for  each  old  farm  by  appor- 
tioning the  coimty  wheat  acreage  allotment 
among  farms  in  the  county  on  which  wheat  has 
been  planted,  or  is  considered  to  have  been 
planted,  for  harvest  as  grain  in  any  one  of  the 
three  years  immediately  preceding  the  year  for 
which  allotments  are  determined  on  the  basis 
of  past  acreage  of  wheat  and  the  farm  acreage 
allotment  for  the  year  immediately  preceding 
the  year  for  which  the  allotment  is  being  estab- 
lished, adjusted  as  hereinafter  provided.  For 
purposes  of  this  paragraph,  the  acreage  allot- 
ment for  the  immediately  preceding  year  may 
be  adjusted  to  reflect  established  crop-rotation 
practices,  may  be  adjusted  downward  to  reflect 
a  reduction  in  the  tillable  acreage  on  the  farm, 
and  may  be  adjusted  upward  to  reflect  such 
other  factors  as  the  Secretary  determines 
should  be  considered  for  the  purpose  of  estab- 
lishing a  fair  and  equitable  allotment:  Provided, 
That  (i)  for  the  purposes  of  computing  the  al- 


lotment for  any  year,  the  acreage  allotment  for 
the  farm  for  the  immediately  preceding  year 
shall  be  decreased  by  7  per  centum  if  for  the 
year  immediately  preceding  the  year  for  which 
such  reduction  is  made  neither  a  voluntary  di- 
version program  nor  a  volimtary  certificate  pro- 
gram was  in  effect  and  there  was  noncompli- 
ance with  the  farm  acreage  allotment  for  such 
year;  (ii)  for  purposes  of  clause  (i),  any  farm  on 
which  the  entire  amoimt  of  farm  marketing 
excess  is  delivered  to  the  Secretary,  stored,  or 
adjusted  to  zero  in  accordance  with  applicable 
regulations  to  avoid  or  postpone  payment  of 
the  penalty  when  farm  marketing  quotas  are  in 
effect,  shall  be  considered  in  compliance  with 
the  allotment,  but  if  any  part  of  the  amoimt  of 
wheat  so  stored  is  later  depleted  and  penalty 
becomes  due  by  reason  of  such  depletion,  the 
allotment  for  such  farm  next  computed  after 
determination  of  such  depletion  shall  be  re- 
duced by  reducing  the  allotment  for  the  imme- 
diately preceding  year  by  7  per  centum;  and 
(iii)  for  purposes  of  clause  (i)  if  the  Secretary 
determines  that  the  reduction  in  the  allotment 
does  not  provide  fair  and  equitable  treatment 
to  producers  on  farms  following  special  crop  ro- 
tation practices,  he  may  modify  such  reduction 
in  the  allotment  as  he  determines  to  be  neces- 
sary to  provide  fair  and  equitable  treatment  to 
such  producers. 

(d)  Repealed.  Pub.  L.  89-321,  title  V,  §  501(6),  Nov.  3, 

1965,  79  Stat.  1201 

(e)  Increase  in  acreage  allotments  and   marketing 
quotas  for  class  II  durum  wheat 

If,  with  respect  to  the  1962  and  1963  crops  of 
wheat,  the  Secretary  determines  that  the  acre- 
age allotments  of  farms  producing  durum 
wheat  are  inadequate  to  provide  for  the  produc- 
tion of  a  sufficient  quantity  of  durum  wheat  to 
satisfy  the  demands  therefor  (but  not  including 
export  demand  involving  a  subsidy  by,  or  a  loss 
to,  the  Federal  Government),  he  shall  increase 
the  farm  marketing  quotas  and  acreage  allot- 
ments for  such  crop  of  wheat  for  farms  located 
in  counties  in  the  States  of  North  Dakota,  Min- 
nesota, Montana,  South  Dakota,  and  Califor- 
nia, designated  by  the  Secretary  as  counties 
which  (1)  are  capable  of  producing  durum 
wheat  (class  II),  and  (2)  have  produced  such 
wheat  for  commercial  food  products  during  one 
or  more  of  the  five  years  immediately  preceding 
the  year  in  which  such  crop  is  harvested.  The 
Secretary  shall  determine  the  percentage  factor 
by  which  the  average  acreage  of  durum  wheat 
(class  II)  produced  during  the  last  two-year 
period  for  which  statistics  are  available  (exclud- 
ing any  increases  in  durum  wheat  acreage  as  a 
result  of  increases  in  wheat  acreage  allotments 
authorized  by  this  subsection)  must  be  in- 
creased to  satisfy  such  demand.  The  wheat 
acreage  allotment  for  any  farm  established  for 
such  crop  without  regard  to  this  subsection, 
after  reduction  in  the  case  of  the  1962  crop  as 
required  by  subsection  (c)(2)  of  this  section 
(hereinafter  referred  to  as  the  "original  allot- 
ment"), shall  be  increased  by  an  acreage  com- 
puted by  multiplying  the  average  acreage  of 
durum  wheat  (class  II)  on  the  farm  during  such 
two-year  period  (excluding  any  increase  in  the 
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acreage  of  durum  wheat  as  a  result  of  an  in- 
crease in  the  wheat  acreage  allotment  for  the 
farm  authorized  by  this  subsection)  by  such 
percentage  factor:  Provided,  That  such  in- 
creased allotment  shall  not  exceed  the  cropland 
on  the  farm  well  suited  to  wheat.  The  increase 
in  the  wheat  acreage  allotment  for  any  farm 
shall  be  conditioned  upon  the  production  of  an 
acreage  of  durum  wheat  (class  II)  at  least  equal 
to  the  average  acreage  of  such  wheat  produced 
during  such  two-year  period  plus  the  nimiber  of 
acres  by  which  the  allotment  is  increased.  Any 
increases  in  wheat  acreage  allotments  author- 
ized by  this  subsection  shall  be  in  addition  to 
the  National,  State,  and  county  wheat  acreage 
allotments,  and  such  increases  shall  not  be  con- 
sidered in  establishing  future  State,  county, 
and  farm  allotments.  The  provisions  of  sections 
1326(b)  and  1340(6)  of  this  title,  relating  to  the 
reduction  of  the  storage  amount  of  wheat  shall 
apply  to  the  allotment  for  the  farm  established 
without  regard  to  this  subsection  and  not  to 
the  increased  allotment  under  this  subsection. 
As  used  in  this  subsection  the  term  "dunmi 
wheat"  means  durum  wheat  (class  II)  other 
than  the  varieties  known  as  "Golden  Ball"  and 
"Peliss".  Any  farm  receiving  an  increased  allot- 
ment imder  this  subsection  shall  not  be  re- 
quired as  a  condition  of  eligibility  for  price  sup- 
port, or  permitted,  to  participate  in  the  special 
1962  wheat  program  formulated  under  section 
124  of  the  Agricultural  Act  of  1961,  or  section 
307  of  the  Pood  and  Agriculture  Act  of  1962. 
The  Secretary  shall  give  growers  and  millers  of 
durum  wheat  and  manufacturers  of  semolina 
products  an  opportimity  to  present  their  views 
and  recommendations,  prior  to  making  any  de- 
termination hereunder. 

(f)  Voluntary  surrender  of  acreage  allotment 

Any  part  of  any  1955,  1956,  or  1957  farm 
wheat  acreage  allotment  on  which  wheat  will 
not  be  planted  and  which  is  voluntarily  surren- 
dered to  the  coimty  conmiittee  shall  be  deduct- 
ed from  the  allotment  to  such  farm  and  may  be 
reapportioned  by  the  county  committee  to 
other  farms  in  the  same  coimty  receiving  allot- 
ments in  amounts  determined  by  the  county 
committee  to  be  fair  and  reasonable  on  the 
basis  of  past  acreage  of  wheat  tillable  acres, 
crop  rotation  practices,  type  of  soil,  and  topog- 
raphy. If  all  of  the  allotted  acreage  volimtarily 
surrendered  is  not  needed  in  the  coimty,  the 
county  committee  may  surrender  the  excess 
acreage  to  the  State  committee  to  be  used  for 
the  same  purposes  as  the  State  acreage  reserve 
under  subsection  (c)  of  this  section.  Any  allot- 
ment transferred  under  this  provision  shall  be 
regarded  for  the  purposes  of  subsection  (c)  of 
this  section  as  having  been  planted  on  the  farm 
from  which  transferred  rather  than  on  the 
farm  to  which  transferred,  except  that  this 
shall  not  operate  to  make  the  farm  from  which 
the  allotment  was  transferred  eligible  for  an  al- 
lotment as  having  wheat  planted  thereon 
during  the  three-year  base  period:  Provided, 
That  notwithstanding  any  other  provisions  of 
law,  any  part  of  any  1955,  1956,  or  1957  farm 
acreage  allotment  may  be  permanently  released 
in  writing  to  the  county  committee  by  the 
owner  and  operator  of  the  farm,  and  reappor- 


tioned as  provided  herein.  Acreage  surrendered, 
reapportioned  under  this  subsection,  and  plant- 
ed shall  be  credited  to  the  State  and  county  in 
determining  future  acreage  allotments. 

(g)  Plantings  in  excess  of  allotments  or  where  no  al- 
lotment is  established 

Notwithstanding  any  other  provision  of  law, 
no  acreage  in  the  commercial  wheat-producing 
area  seeded  to  wheat  for  harvest  as  grain  in 
1958  or  thereafter  except  1965  in  excess  of  acre- 
age allotments  shall  be  considered  in  establish- 
ing future  State  and  county  acreage  allotments. 
The  planting  on  a  farm  in  the  commercial 
wheat-producing  area  of  wheat  of  the  1958  or 
any  subsequent  crop  for  which  no  farm  wheat 
acreage  allotment  was  established  shall  not 
make  the  farm  eligible  for  an  allotment  as  an 
old  farm  pursuant  to  the  first  sentence  of  sub- 
section (c)  of  this  section  nor  shall  such  farm 
by  reason  of  such  planting  be  considered  ineli- 
gible for  an  allotment  as  a  new  farm  under  the 
second  sentence  of  such  subsection. 

(h)  Omitted 

(i)  Increase  in  acreage  allotments  for  any  kind  of 
wheat  in  short  supply;  storage  reduction  and 
land-use  provisions  inapplicable  to  such  wheat 

If,  with  respect  to  any  crop  of  wheat,  the  Sec- 
retary finds  that  the  acreage  allotments  of 
farms  producing  any  type  of  wheat  are  inad- 
equate to  provide  for  the  production  of  a  suffi- 
cient quantity  of  such  type  of  wheat  to  satisfy 
the  demand  therefor,  the  wheat  acreage  allot- 
ment for  such  crop  for  each  farm  located  in  a 
coimty  designated  by  the  Secretary  as  a  county 
which  (1)  is  capable  of  producing  such  type  of 
wheat,  and  (2)  has  produced  such  type  of  wheat 
for  commercial  food  products  during  one  or 
more  of  the  five  years  immediately  preceding 
the  year  in  which  such  crop  is  harvested,  shall 
be  increased  by  such  uniform  percentage  as  he 
deems  necessary  to  provide  for  such  quantity. 
No  increase  shall  be  made  under  this  subsection 
in  the  wheat  acreage  allotment  of  any  farm  for 
any  crop  if  any  wheat  other  than  such  type  of 
wheat  is  planted  on  such  farm  for  such  crop. 
Any  increases  in  wheat  acreage  allotments  au- 
thorized by  this  subsection  shall  be  in  addition 
to  the  National,  State,  and  county  wheat  acre- 
age allotments,  and  such  increases  shall  not  be 
considered  in  establishing  future  State,  county, 
and  farm  allotments.  The  provisions  of  sections 
1326(b)  and  1340(6)  of  this  title,  relating  to  the 
reduction  of  the  storage  amount  of  wheat  shall 
apply  to  the  allotment  for  the  farm  established 
without  regard  to  this  subsection  and  not  to 
the  increased  allotment  under  this  subsection. 
The  land-use  provisions  of  section  1339  of  this 
title  shall  not  be  applicable  to  any  farm  receiv- 
ing an  increased  allotment  under  this  subsec- 
tion and  the  producers  on  such  farms  shall  not 
be  required  to  comply  with  such  provisions  as  a 
condition  of  eligibility  for  price  support. 
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(j)  Increased  diinun  wheat  acreage  allotments  to 
Tulelake  area,  California,  for  1970  and  subse- 
quent years;  factors  determinative;  effect  of  in- 
creased allotments  on  marketing  allocations  and 
diversion  payments 

Notwithstanding  any  other  provision  of  this 
chapter,  the  Secretary  shall  increase  the  acre- 
age allotments  for  the  1970  and  subsequent 
crops  of  wheat  for  privately  owned  farms  in  the 
irrigable  portion  of  the  area  known  as  the  Tule- 
lake division  of  the  Klamath  project  of  Califor- 
nia located  in  Modoc  and  Siskiyou  Counties, 
California,  as  defined  by  the  United  States  De- 
partment of  the  Interior,  Bureau  of  Reclama- 
tion, and  hereinafter  referred  to  as  the  area. 
The  increase  for  the  area  for  each  such  crop 
shall  be  determined  by  adding,  to  the  extent 
applications  are  made  therefor,  to  the  total  al- 
lotments established  for  privately  owned  farms 
in  the  area  for  the  particular  crop  without 
regard  to  this  subsection  (hereinafter  referred 
to  as  the  original  allotments)  an  acreage  suffi- 
cient to  make  available  for  each  such  crop  a 
total  allotment  of  twelve  thousand  acres  for  the 
area.  The  additional  allotments  made  available 
by  this  subsection  shall  be  in  addition  to  the 
National,  State,  and  county  allotments  other- 
wise established  imder  this  section,  and  the 
acreage  planted  to  wheat  pursuant  to  such  in- 
creases in  allotments  shall  not  be  taken  into  ac- 
coimt  in  establishing  future  State,  county,  and 
farm  acreage  allotments  except  as  may  be  desir- 
able in  providing  increases  in  allotments  for 
subsequent  years  under  this  subsection  for  the 
production  of  Durum  *  wheat.  The  Secretary 
shall  apportion  the  additional  allotment  acre- 
age made  available  imder  this  subsection  be- 
tween Modoc  and  Sisldyou  Counties  on  the 
basis  of  the  relative  needs  for  additional  allot- 
ments for  the  portion  of  the  area  in  each 
coimty.  The  Secretary  shall  allot  such  addition- 
al acreage  to  individual  farms  in  the  area  for 
which  applications  for  increased  acreages  are 
made  on  the  basis  of  tillable  acres,  crop  rota- 
tion practices,  type  of  soil  and  topography,  and 
the  original  allotment  for  the  farm,  if  any.  The 
increase  in  the  wheat  acreage  allotment  for  any 
farm  under  this  subsection  (1)  shall  not  be 
taken  into  account  in  computing  the  farm 
wheat  marketing  allocation  under  section  1379b 
of  this  title,  and  (2)  shall  be  conditioned  upon 
the  production  of  Durum  ^  wheat  on  the  origi- 
nal allotment  and  on  the  increased  acreage. 
The  producers  on  a  farm  receiving  an  increased 
allotment  under  this  subsection  shall  not  be  eli- 
gible for  diversion  payments  under  section  1339 
of  this  title. 

(k)  Transfer  of  farm  wheat  acreage  allotments  in  case 
of  natural  disasters 

Notwithstanding  any  other  provision  of  this 
chapter,  if  the  Secretary  determines  that  be- 
cause of  a  natural  disaster  a  portion  of  the 
farm  wheat  acreage  allotments  in  a  coimty 
cannot  be  timely  planted  or  replanted,  he  may 
authorize  the  transfer  of  all  or  a  part  of  the 
wheat  acreage  allotment  for  any  farm  in  the 
county  so  affected  to  another  farm  in  the 
coimty  or  in  an  adjoining  county  on  which  one 


^  So  in  original.  Probably  should  not  be  capitalized. 


or  more  of  the  producers  on  the  farm  from 
which  the  transfer  is  to  be  made  will  be  en- 
gaged in  the  production  of  wheat  and  will  share 
in  the  proceeds  thereof,  in  accordance  with 
such  regulations  as  the  Secretary  may  pre- 
scribe. Any  farm  allotment  transferred  imder 
this  subsection  shall  be  deemed  to  be  planted 
on  the  farm  from  which  it  was  transferred  for 
the  purposes  of  acreage  history  credits  under 
this  chapter. 

(Feb.  16.  1938,  ch.  30,  title  III,  §  334,  52  Stat.  53; 
Apr.  7,  1938,  ch.  107,  !  7.  52  Stat.  203;  Feb.  6, 
1942,  ch.  44,  §  2,  56  Stat.  52;  July  14,  1953,  ch. 
194,  §  1,  67  Stat.  151;  Jan.  30,  1954,  ch.  2,  §  4.  68 
Stat.  6;  Aug.  28,  1954,  ch.  1041.  title  III.  §  308. 
68  Stat.  903;  Feb.  19. 1955,  ch.  8.  69  Stat.  9;  Mar. 
16,  1956,  ch.  86.  70  Stat.  50;  May  28.  1956.  ch. 
327.  title  III.  §  301.  70  Stat.  203;  Aug.  7.  1956, 
ch.  1030.  §  2.  70  Stat.  1117;  Apr.  2.  1957,  Pub.  L. 
85-13.  71  Stat.  10;  Aug.  28,  1957.  Pub.  L.  85-203. 
§  2.  71  Stat.  477;  Apr.  4.  1958.  Pub.  L.  85-366.  72 
Stat.  78;  May  1.  1958,  Pub.  L.  85-390.  72  Stat. 
101;  Feb.  16.  1938,  ch.  30,  title  III.  §  378(d).  as 
added  Aug.  28,  1958,  Pub.  L.  85-835,  title  V. 
§  501.  72  Stat.  996;  Feb.  20,  1960,  Pub.  L.  86-385. 
74  Stat.  4;  Apr.  9.  1960.  Pub.  L.  86-419.  74  Stat. 
39;  Aug.  8.  1961.  Pub.  L.  87-128.  title  I.  §§  121, 
125.  75  Stat.  296,  300;  Oct.  4.  1961.  Pub.  L. 
87-357.  75  Stat.  778;  Sept.  27.  1962.  Pub.  L. 
87-703.  title  III,  §§  308(a),  313.  76  Stat.  618,  620; 
July  17.  1963.  Pub.  L.  88-64,  77  Stat.  79;  Apr.  11. 
1964.  Pub.  L.  88-297.  title  II.  §  202(l)-(5),  78 
Stat.  178.  179;  Nov.  3.  1965.  Pub.  L.  89-321.  title 
V,  §  501(3)-(7),  79  Stat.  1199-1201;  Jan.  2.  1968, 
Pub.  L.  90-243.  81  Stat.  781;  Mar.  31.  1970.  Pub. 
L.  91-220.  84  Stat.  86;  Dec.  23.  1985.  Pub.  L. 
99-198.  title  III,  §  304.  99  Stat.  1379.) 

References  in  Text 

Section  124  of  the  Agricultural  Act  of  1961,  referred 
to  in  subsec.  (e),  is  section  124  of  Pub.  L.  87-128  which 
was  set  out  below. 

Section  307  of  the  Pood  and  Agriculture  Act  of  1962, 
referred  to  in  subsec.  (e).  is  section  307  of  Pub.  L. 
87-703  which  was  set  out  below. 

Codification 

For  omission  of  subsec.  (h),  see  1963  Amendment 
note. 

Section  is  set  out  in  this  supplement  to  reflect  termi- 
nation of  amendment  by  section  304  of  Pub.  L.  99-198. 
see  Effective  and  Termination  Dates  of  1985  Amend- 
ment note  below. 

Effective  and  Termination  Dates  of  1985 
Amendment 

Section  304  of  Pub.  L.  99-198  provided  that  the 
amendment  made  by  that  section  is  effective  only  for 
1987  through  1990  crops  of  wheat. 

Inapplicability  to  1991  Through  1995  Crops  of 
Wheat 

Section  inapplicable  to  1991  through  1995  crops  of 
wheat,  see  section  303  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1331  of  this  title. 
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§  1334b.  Designation  of  States  outside  commercial 
wheat-producing  areas 

INAPPLICABILITT  TO  1991  THROUGH  1995  CROPS  OF 

Wheat 

Section  inapplicable  to  1991  through  1995  crops  of 
wheat,  see  section  303  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1331  of  this  title. 

§  1335.  Small-farm  exemption;  small-farm  base  acre- 
age; election;  acreage  allotment;  land-use  provi- 
sions; price  support;  wheat  marketing  certificates 

Notwithstanding  any  other  provision  of  tills 
subpart,  no  farm  marlceting  quota  for  any  crop 
of  wheat  shall  be  applicable  to  any  farm  with  a 
farm  acreage  allotment  of  less  than  fifteen 
acres  if  the  acreage  of  such  crop  of  wheat  does 
not  exceed  the  small-farm  base  acreage  deter- 
mined for  the  farm,  unless  the  operator  elects 
in  writing  on  a  form  and  within  the  time  pre- 
scribed by  the  Secretary  to  be  subject  to  the 
farm  acreage  allotment  and  marketing  quota. 
The  small-farm  base  acreage  for  a  farm  shall  be 
the  smaller  of  (A)  the  average  acreage  of  the 
crop  of  wheat  planted  for  harvest  in  the  three 
years  1959,  1960,  and  1961,  or  such  later  three- 
year  period,  excluding  1963,  determined  by  the 
Secretary  to  be  representative,  with  adjust- 
ments for  abnormal  weather  conditions,  estab- 
lished crop-rotation  practices  on  the  farm,  and 
such  other  factors  as  the  Secretary  determines 
should  be  considered  for  the  purpose  of  estab- 
lishing a  fair  and  equitable  small-farm  base 
acreage,  or  (B)  fifteen  acres.  The  acreage  allot- 
ment for  any  farm  shall  be  the  larger  of  (1)  the 
small-farm  base  acreage  determined  as  provided 
above  on  the  basis  of  the  three-year  period 
1959-1961,  reduced  by  the  same  percentage  by 
which  the  national  acreage  allotment  for  the 
crop  is  reduced  below  fifty-five  million  acres,  or 
(2)  the  acreage  allotment  determined  without 
regard  to  (1)  above.  If  the  operator  of  any  such 
farm  fails  to  make  such  election  with  respect  to 
any  crop  of  wheat,  (i)  for  the  purposes  of  sec- 
tion 1340  of  this  title,  the  farm  acreage  allot- 
ment for  such  crop  of  wheat  shall  be  deemed  to 
be  the  larger  of  (A)  the  small-farm  base  acreage 
or  (B)  the  acreage  allotment  for  the  farm,  (ii) 
the  land-use  provisions  of  section  1339  of  this 
title  shall  be  inapplicable  to  the  farm,  (iii)  such 
crop  of  wheat  shall  not  be  eligible  for  price  sup- 
port, and  (iv)  wheat  marketing  certificates  ap- 
plicable to  such  crop  shall  not  be  issued  with 
respect  to  the  farm.  The  additional  acreage  re- 
quired to  provide  acreage  allotments  for  farms 
based  upon  small-farm  base  acreages  imder  this 
section  shall  be  in  addition  to  National,  State, 
and  county  acreage  allotments.  This  section 
shall  not  be  applicable  to  the  crops  planted  for 
harvest  in  1967  and  subsequent  years. 

(Feb.  16,  1938,  ch.  30,  title  III,  §  335,  52  Stat.  54; 
July  26,  1939,  ch.  379,  53  Stat.  1126;  June  6, 
1940,  ch.  237,  54  Stat.  232;  July  3,  1948,  ch.  827, 
title  II,  §§  204(a),  62  Stat.  1256;  Aug.  28,  1954, 
ch.  1041,  title  III,  §  309,  68  Stat.  903;  Aug.  28, 
1957,  Pub.  L.  85-203,  §  1,  71  Stat.  477;  Aug.  8, 
1961,  Pub.  L.  87-128,  title  I,  §  122(e),  75  Stat. 
297;  Sept.  27,  1962,  Pub.  L.  87-703,  title  III, 
§  315,  76  Stat.  621;  Nov.  3,  1965,  Pub.  L.  89-321, 
title  V.  §  501(8),  79  Stat.  1201;  Dec.  23,  1985, 
Pub.  L.  99-198,  title  III,  §  305,  99  Stat.  1380.) 


Codification 

Section  is  set  out  in  this  supplement  to  reflect  termi- 
nation of  amendment  by  section  305  of  Pub.  L.  99-198, 
see  Effective  and  Termination  Dates  of  1985  Amend- 
ment note  below. 

Effective  and  Termination  Dates  of  1985 
Amendment 

Section  305  of  Pub.  L.  99-198  provided  that  the 
amendment  made  by  that  section  is  effective  only  for 
1987  through  1990  crops  of  wheat. 

Inapplicability  to  1991  Through  1995  CJrops  of 
Wheat 

Section  inapplicable  to  1991  through  1995  crops  of 
wheat,  see  section  303  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1331  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1334,  1336. 
1339,  1379c,  1441,  1445a  of  this  title;  title  16  section 
590p. 

§  1336.  Referendum 

If  a  national  marketing  quota  for  wheat  for 
one,  two,  or  three  marketing  years  is  pro- 
claimed, the  Secretary  shall,  not  later  than 
August  1  of  the  calendar  year  in  which  such  na- 
tional marketing  quota  is  proclaimed,  conduct  a 
referendum,  by  secret  ballot,  of  farmers  to  de- 
termine whether  they  favor  or  oppose  market- 
ing quotas  for  the  marketing  year  or  years  for 
which  proclaimed.  Any  producer  who  has  a 
farm  acreage  allotment  shall  be  eligible  to  vote 
in  any  referendimi  held  pursuant  to  this  sec- 
tion, except  that  a  producer  who  has  a  farm 
acreage  allotment  of  less  than  fifteen  acres 
shall  not  be  eligible  to  vote  unless  the  farm  op- 
erator elected  pursuant  to  section  1335  of  this 
title  to  be  subject  to  the  farm  marketing  quota. 
The  Secretary  shall  proclaim  the  results  of  any 
referendum  held  hereunder  within  thirty  days 
after  the  date  of  such  referendum,  and  if  the 
Secretary  determines  that  more  than  one-third 
of  the  farmers  voting  in  the  referendum  voted 
against  marketing  quotas,  the  Secretary  shall 
proclaim  that  marketing  quotas  will  not  be  in 
effect  with  respect  to  the  crop  of  wheat  pro- 
duced for  harvest  in  the  calendar  year  follow- 
ing the  calendar  year  in  which  the  referendum 
is  held.  If  the  Secretary  determines  that  two- 
thirds  or  more  of  the  farmers  voting  in  a  refer- 
endum approve  marketing  quotas  for  a  period 
of  two  or  three  marketing  years,  no  referendum 
shall  be  held  for  the  subsequent  year  or  years 
of  such  period.  Notwithstanding  any  other  pro- 
vision hereof,  the  referendum  with  respect  to 
the  national  marketing  quota  for  wheat  for  the 
marketing  year  beginning  Jime  1,  1986,  may  be 
conducted  not  later  than  thirty-one  days  after 
December  20, 1985. 

(Feb.  16,  1938,  ch.  30,  title  III,  §  336,  52  Stat.  55; 
July  3,  1948.  ch.  827,  title  II,  §  204(b),  62  Stat. 
1256;  July  25,  1961,  Pub.  L.  87-104,  75  Stat.  220; 
Aug.  8.  1961,  Pub.  L.  87-128,  title  I,  §  122(f),  75 
Stat.  297;  July  19,  1962,  Pub.  L.  87-540,  76  Stat. 
170;  Sept.  27,  1962,  Pub.  L.  87-703,  title  III, 
§  316,  76  Stat.  621;  Apr.  11,  1964,  Pub.  L.  88-297, 
title  II,  §  202(6),  78  Stat.  179;  July  24, 1965,  Pub. 
L.  89-82,  79  Stat.  258;  July  23,  1970,  Pub.  L. 
91-348,   84  Stat.   448;   Oct.    15,    1970,   Pub.   L. 
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91-455,  84  Stat.  969;  July  10,  1973,  Pub.  L. 
93-68,  87  Stat.  161;  June  17,  1977,  Pub.  L.  95-48, 
91  Stat.  229;  July  23,  1981,  Pub.  L.  97-24.  §  1,  95 
Stat.  143;  Oct.  14,  1981.  Pub.  L.  97-62,  95  Stat. 
1010;  Oct.  20,  1981,  Pub.  L.  97-67,  §  2,  95  Stat. 
1039;  Nov.  13,  1981,  Pub.  L.  97-77,  §  2(b),  95 
Stat.  1069;  July  11,  1985,  Pub.  L.  99-63,  99  Stat. 
119;  Dec.  23.  1985.  Pub.  L.  99-198,  title  III, 
§  306.  99  Stat.  1382.) 

Codification 

Section  is  set  out  in  this  supplement  to  reflect  termi- 
nation of  amendment  by  section  306  of  Pub.  L.  99-198, 
see  Effective  and  Tennination  Dates  of  1985  Amend- 
ment note  below. 

"December  20,  1985"  substituted  in  text  for  "ad- 
journment sine  die  of  the  first  session  of  the  Ninety- 
ninth  Congress". 

Efpective  and  Termination  Dates  of  1985 
Amendment 

Section  306  of  Pub.  L.  99-198  provided  that  the 
amendment  made  by  that  section  is  effective  only  for 
1987  through  1990  crops  of  wheat. 

Inapplicability  to  1991  Through  1995  Crops  of 
Wheat 

Section  inapplicable  to  1991  through  1995  crops  of 
wheat,  see  section  303  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1331  of  this  title. 

§  1338.  Transfer  of  quotas 

Farm  marketing  quotas  for  wheat  shall  not 
be  transferable,  but.  in  accordance  with  regula- 
tions prescribed  by  the  Secretary  for  such  pur- 
pose, any  farm  marketing  quota  in  excess  of  the 
supply  of  wheat  for  such  farm  for  any  market- 
ing year  may  be  allocated  to  other  farms  on 
which  the  acreage  allotment  has  not  been  ex- 
ceeded. 

(Feb.  16.  1938.  ch.  30.  title  III.  §  338,  52  Stat.  55; 
Dec.  23,  1985,  Pub.  L.  99-198,  title  III,  §  307,  99 
Stat.  1382.) 

Codification 

Section  is  set  out  in  this  supplement  to  reflect  termi- 
nation of  amendment  by  section  307  of  Pub.  L.  99-198, 
see  Effective  and  Termination  Dates  of  1985  Amend- 
ment note  below. 

Effective  and  Termination  Dates  of  1985 
Amendment 

Section  307  of  Pub.  L.  99-198  provided  that  the 
amendment  made  by  that  section  is  effective  only  for 
1987  through  1990  crops  of  wheat. 

Inapplicability  to  1991  Through  1995  Crops  of 
Wheat 

Section  inapplicable  to  1991  through  1995  crops  of 
wheat,  see  section  303  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1331  of  this  title. 

§  1339.  Land  use 

Inapplicability  to  1991  Through  1995  Crops  of 
Wheat 

Section  inapplicable  to  1991  through  1995  crops  of 
wheat,  see  section  303  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1331  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1334,  1335, 
1379c,  1445a  of  this  title. 


§  1339a.  Good  faith  reliance 

Notwithstanding  any  other  provision  of  law, 
to  the  extent  the  Secretary  of  Agriculture  con- 
siders it  desirable  in  order  to  provide  fair  and 
equitable  treatment,  the  Secretary  may  make 
price  support  or  other  payments  available  to 
farmers  who  have,  in  attempting  to  comply 
with  the  requirements  of  any  price  support  or 
other  program  administered  by  the  Secretary 
or  any  other  requirements  in  law  affecting  such 
person's  eligibility  under  such  programs,  taken 
actions  in  good  faith  in  reliance  on  the  action 
or  advice  of  an  authorized  representative  of  the 
Secretary.  The  Secretary  may  provide  such 
price  support  or  other  pajnnents  to  the  extent 
the  Secretary  determines  such  farmer  has  been 
injured  by  such  good  faith  reliance  and  may  re- 
quire such  farmer  to  take  necessary  actions  de- 
signed to  remedy  any  failure  to  comply  with 
such  programs.  The  authority  provided  in  this 
section  shall  be  in  addition  to  any  other  author- 
ity provided  to  the  Secretary  under  any  other 
Act.  This  section  shall  be  applicable  to  an 
action  taken  by  a  representative  of  the  Secre- 
tary that  occurs  before,  on,  or  after  November 
28,  1990.  This  section  shall  not  apply  to  a  pat- 
tern of  conduct  where  authorized  representa- 
tives of  the  Secretary  take  actions  or  provide 
advice  with  respect  to  producers  that  the  repre- 
sentatives and  producers  know  are  inconsistent 
with  applicable  laws  and  regulations. 

(As  amended  Pub.  L.  101-624,  title  XI,  §  1132(c). 
Nov.  28,  1990,  104  Stat.  3515;  Pub.  L.  102-237, 
title  I,  §  118(d),  Dec.  13,  1991,  105  Stat.  1842.) 

AlftENDMENTS 

1991— Pub.  L.  102-237  inserted  at  end  "The  author- 
ity provided  in  this  section  shall  be  in  addition  to  any 
other  authority  provided  to  the  Secretary  under  any 
other  Act.  This  section  shall  be  applicable  to  an  action 
taken  by  a  representative  of  the  Secretary  that  occurs 
before,  on,  or  after  November  28,  1990.  This  section 
shall  not  apply  to  a  pattern  of  conduct  where  author- 
ized representatives  of  the  Secretary  take  actions  or 
provide  advice  with  respect  to  producers  that  the  rep- 
resentatives and  producers  know  are  inconsistent  with 
applicable  laws  and  regulations." 

1990— Pub.  L.  101-624  amended  section  generally. 
Prior  to  amendment,  section  read  as  follows:  "Not- 
withstanding any  other  provision  of  law,  performance 
rendered  in  good  faith  in  reliance  upon  action  or 
advice  of  an  authorized  representative  of  the  Secre- 
tary may  be  accepted  as  meeting  the  requirements  of 
any  program  under  which  price  support  is  extended  or 
payments  are  made  to  farmers,  and  price  support  may 
be  extended  or  payments  may  be  made  therefor  in  ac- 
cordance with  such  action  or  advice  to  the  extent  the 
Secretary  deems  it  desirable  in  order  to  provide  fair 
and  equitable  treatment." 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 
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§  1339c.  Feed  grains  diversion  programs  for  1964  and 
subsequent  years;  feed  grain  acreage  considered 
wheat  acreage  and  wheat  acreage  considered  feed 
grain  acreage 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1332  of  this 
title;  title  16  section  590p. 

§  1340.  Supplemental  provisions  relating  to  wheat 
marketing  quotas;  marketing  penalty  for  rice; 
crop  loans  on  cotton,  wheat,  rice,  tobacco,  and 
peanuts 

Inapplicability  to  Crops  op  Wheat  Planted  for 
Harvest  in  Calendar  Years  1991  Through  1995 

Pub.  L.  101-624.  title  III,  §  304,  Nov.  28,  1990.  104 
Stat.  3400.  provided  that:  "The  joint  resolution  enti- 
tled *A  joint  resolution  relating  to  com  and  wheat 
marketing  quotas  under  the  Agricultural  Adjustment 
Act  of  1938.  as  amended',  approved  May  26.  1941  (7 
U.S.C.  1330  and  1340)  shall  not  be  applicable  to  the 
crops  of  wheat  planted  for  harvest  in  the  calendar 
years  1991  through  1995." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1334.  1335  of 
this  title;  title  16  section  590p. 

SUBPART  IV— MARKETING  QUOTAS— COTTON 

§  1342.  National  marketing  quota;  proclamation; 
amount;  date  of  proclamation 

Inapplicability  to  1991  Through  1995  Crops  of 
Upland  Cotton 

Pub.  L.  101-624.  title  V.  §  502.  Nov.  28, 1990,  104  Stat. 
3440.  provided  that:  "Sections  342.  343.  344.  345.  346. 
and  377  of  the  Agricultural  Adjustment  Act  of  1938  (7 
U.S.C.  1342-1346  and  1377)  shall  not  be  applicable  to 
any  of  the  1991  through  1995  crops  of  upland  cotton." 

Preliminary  Allotments  for  1996  Crop  of  Upland 
Cotton 

Pub.  L.  101-624.  title  V.  §  505.  Nov.  28, 1990.  104  Stat. 
3440.  provided  that:  "Notwithstanding  any  other  pro- 
vision of  law.  the  permanent  State,  county,  and  farm 
base  acreage  allotments  for  the  1977  crop  of  upland 
cotton,  adjusted  for  any  underplantings  in  1977  and 
reconstituted  as  provided  in  section  379  of  the  Agricul- 
tural Adjustment  Act  of  1938  (7  U.S.C.  1379),  shall  be 
the  preliminary  allotments  for  the  1996  crop." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1343,  1344  of 
this  title. 

§  1343.  Referendum 

Inapplicability  to  1991  Through  1995  Crops  of 
Upland  Cotton 

Section  inapplicable  to  1991  through  1995  crops  of 
upland  cotton,  see  section  502  of  Pub.  L.  101-624,  set 
out  as  a  note  under  section  1342  of  this  title. 

§  1344.  Apportionment  of  national  acreage  allotments 

Inapplicability  to  1991  Through  1995  Crops  of 
Upland  Cotton 

Section  inapplicable  to  1991  through  1995  crops  of 
upland  cotton,  see  section  502  of  Pub.  L.  101-624,  set 
out  as  a  note  under  section  1342  of  this  title. 


§1345.    Farm    marketing    quotas;    farm    marketing 
excess 

Inapplicability  to  1991  Through  1995  Crops  of 
Upland  Cotton 

Section  inapplicable  to  1991  through  1995  crops  of 
upland  cotton,  see  section  502  of  Pub.  L.  101-624,  set 
out  as  a  note  under  section  1342  of  this  title. 

§  1346.  Penalties 

Inapplicability  to  1991  Through  1995  Crops  of 
Upland  Cotton 

Section  inapplicable  to  1991  through  1995  crops  of 
upland  cotton,  see  section  502  of  Pub.  L.  101-624,  set 
out  as  a  note  under  section  1342  of  this  title. 

SUBPART  VI— MARKETING  QUOTAS— PEANUTS 

§  1358.  National  marketing  quota 

(a)  Proclamation;  amount 

Between  July  1  and  December  1  of  each  cal- 
endar year  the  Secretary  shall  proclaim  the 
amoimt  of  the  national  marketing  quota  for 
peanuts  for  the  crop  produced  in  the  next  suc- 
ceeding calendar  year  in  terms  of  the  total 
quantity  of  peanuts  which  will  make  available 
for  marketing  a  supply  of  peanuts  from  the 
crop  with  respect  to  which  the  quota  is  pro- 
claimed equal  to  the  average  quantity  of  pea- 
nuts harvested  for  nuts  during  the  five  years 
immediately  preceding  the  year  in  which  such 
quota  is  proclaimed,  adjusted  for  current  trends 
and  prospective  demand  conditions,  and  the 
quota  so  proclaimed  shall  be  in  effect  with  re- 
spect to  such  crop.  The  national  marketing 
quota  for  peanuts  for  any  year  shall  be  convert- 
ed to  a  national  acreage  allotment  by  dividing 
such  quota  by  the  normal  yield  per  acre  of  pea- 
nuts for  the  United  States  determined  by  the 
Secretary  on  the  basis  of  the  acreage  yield  per 
acre  of  peanuts  in  the  five  years  preceding  the 
year  in  which  the  quota  is  proclaimed,  with 
such  adjustments  as  may  be  found  necessary  to 
correct  for  trends  in  yields  and  for  abnormal 
conditions  of  production  affecting  yields  in 
such  five  years:  Provided,  That  the  national 
marketing  quota  established  for  the  crop  pro- 
duced in  the  calendar  year  1941  shall  be  a  quan- 
tity of  peanuts  sufficient  to  provide  a  national 
acreage  allotment  of  not  less  than  one  million 
six  hundred  and  ten  thousand  acres,  and  that 
the  national  marketing  quota  established  for 
any  subsequent  year  shall  be  quantity  of  pea- 
nuts sufficient  to  provide  a  national  acreage  al- 
lotment of  not  less  than  that  established  for 
the  crop  produced  in  the  calendar  year  1941. 

(b)  Referendum 

Not  later  than  December  15  of  each  calendar 
year  the  Secretary  shall  conduct  a  referendum 
of  farmers  engaged  m  the  production  of  pea- 
nuts in  the  calendar  year  in  which  the  referen- 
dum is  held  to  determine  whether  such  farmers 
are  in  favor  of  or  opposed  to  marketing  quotas 
with  respect  to  the  crops  of  peanuts  produced 
in  the  three  calendar  years  immediately  follow- 
ing the  year  in  which  the  referendum  is  held, 
except  that,  if  as  many  as  two-thirds  of  the 
farmers  voting  in  any  referendum  vote  in  favor 
of  marketing  quotas,  no  referendum  shall  be 
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held  with  respect  to  quotas  for  the  second  and 
third  years  of  the  period.  The  Secretary  shall 
proclaim  the  results  of  the  referendum  within 
thirty  days  after  the  date  on  which  it  is  held, 
and,  if  more  than  one-third  of  the  farmers 
voting  in  the  referendum  vote  against  market- 
ing quotas,  the  Secretary  also  shall  proclaim 
that  marketing  quotas  will  not  be  in  effect  with 
respect  to  the  crop  of  peanuts  produced  in  the 
calendar  year  immediately  following  the  calen- 
dar year  in  which  the  referendum  is  held.  Not- 
withstanding any  other  provisions  of  this  sec- 
tion, the  Secretary  shall  proclaim  a  national 
marketing  quota  with  respect  to  the  crop  of 
peanuts  produced  in  the  calendar  year  1941 
equal  to  the  minimum  quota  provided  for  said 
year  in  subsection  (a)  of  this  section  and  shall 
provide  for  the  holding  of  a  referendimi  on 
such  quota  within  thirty  days  after  April  3, 
1941,  and  the  State  and  farm  acreage  allot- 
ments established  imder  the  1941  agricultural 
conservation  program  shall  be  the  State  and 
farm  acreage  allotments  for  the  1941  crop  of 
peanuts.  Notwithstanding  any  other  provision 
hereof,  the  referendum  with  respect  to  market- 
ing quotas  for  the  crops  of  peanuts  produced  in 
the  1986,  1987,  and  1988  calendar  years  may  be 
conducted  not  later  than  thirty-one  days  after 
adjournment  sine  die  of  the  first  session  of  the 
Ninety-ninth  Congress, 
(c)  Apportionment  of  national  acreage  allotment 

(1)  The  national  acreage  allotment  for  1951, 
less  the  acreage  to  be  allotted  to  new  farms 
under  subsection  (f )  of  this  section,  shall  be  ap- 
portioned among  the  States  on  the  basis  of  the 
larger  of  the  following  for  each  State:  (a)  The 
acreage  allotted  to  the  State  as  its  share  of  the 
1950  national  acreage  allotment  of  two  million 
one  himdred  thousand  acres,  or  (b)  the  State's 
share  of  two  million  one  hundred  thousand 
acres  apportioned  to  States  on  the  basis  of  the 
average  acreage  harvested  for  nuts  in  each 
State  in  the  five  years  1945-1949:  Provided, 
That  any  allotment  so  determined  for  any 
State  which  is  less  than  the  1951  State  allot- 
ment announced  by  the  Secretary  prior  to  Feb- 
ruary 16,  1938,  shall  be  increased  to  such  an- 
nounced allotment  and  the  acreage  required  for 
such  increases  shall  be  in  addition  to  the  1951 
national  acreage  allotment  and  shall  be  consid- 
ered in  determining  State  acreage  allotments  in 
future  years.  For  any  year  subsequent  to  1951, 
the  national  acreage  allotment  for  that  year 
shall  be  apportioned  among  the  States  on  the 
basis  of  their  share  of  the  national  acreage  al- 
lotment for  the  most  recent  year  in  which  such 
apportionment  was  made. 

(2)  Notwithstanding  any  other  provision  of 
law,  if  the  Secretary  of  Agriculture  determines, 
on  the  basis  of  the  average  yield  per  acre  of 
peanuts  by  types  during  the  preceding  five 
years,  adjusted  for  trends  in  yields  and  abnor- 
mal conditions  of  production  affecting  yields  in 
such  five  years,  that  the  supply  of  any  tjrpe  or 
types  of  peanuts  for  any  marketing  year,  begin- 
ning with  the  1951-1952  marketing  year,  will  be 
insufficient  to  meet  the  estimated  demand  for 
cleaning  and  shelling  purposes  at  prices  at 
which  the  Commodity  Credit  Corporation  may 
sell  for  such  purposes  peanuts  owned  or  con- 


trolled by  it,  the  State  allotments  for  those 
States  producing  such  tj^e  or  types  of  peanuts 
shall  be  increased  to  the  extent  determined  by 
the  Secretary  to  be  required  to  meet  such 
demand  but  the  allotment  for  any  State  may 
not  be  increased  under  this  provision  above  the 
1947  harvested  acreage  of  peanuts  for  such 
State.  The  total  increase  so  determined  shall  be 
apportioned  among  such  States  for  distribution 
among  farms  producing  peanuts  of  such  type  or 
types  on  the  basis  of  the  average  acreage  of 
peanuts  of  such  type  or  types  in  the  three  years 
immediately  preceding  the  year  for  which  the 
allotments  are  being  determined.  The  addition- 
al acreage  so  required  shall  be  in  addition  to 
the  national  acreage  allotment,  the  production 
from  such  acreage  shall  be  in  addition  to  the 
national  marketing  quota,  and  the  increase  in 
acreage  allotted  under  this  provision  shall  not 
be  considered  in  establishing  future  State, 
county,  or  farm  acreage  allotments. 

(d)  Farm  acreage  allotments 

The  Secretary  shall  provide  for  the  appor- 
tionment of  the  State  acreage  allotment  for 
any  State,  less  the  acreage  to  be  allotted  to  new 
farms  under  subsection  (f)  of  this  section, 
through  local  committees  among  farms  on 
which  peanuts  were  grown  in  any  of  the  three 
years  immediately  preceding  the  year  for  which 
such  allotment  is  determined.  The  State  acre- 
age allotment  for  1952  and  any  subsequent  year 
shall  be  apportioned  among  farms  on  which 
peanuts  were  produced  in  any  one  of  the  three 
calendar  years  immediately  preceding  the  year 
for  which  such  apportionment  is  made,  on  the 
basis  of  the  following:  Past  acreage  of  peanuts, 
taking  into  consideration  the  acreage  allot- 
ments previously  established  for  the  farm;  ab- 
normal conditions  affecting  acreage;  land, 
labor,  and  equipment  available  for  the  produc- 
tion of  peanuts;  crop-rotation  practices;  and  soil 
and  other  physical  factors  affecting  the  produc- 
tion of  peanuts.  Any  acreage  of  peanuts  har- 
vested in  excess  of  the  allotted  acreage  for  any 
farm  for  any  year  shall  not  be  considered  in  the 
establishment  of  the  allotment  for  the  farm  in 
succeeding  years.  The  amoimt  of  the  marketing 
quota  for  each  farm  shall  be  the  actual  produc- 
tion of  the  farm-acreage  allotment,  and  no  pea- 
nuts shall  be  marketed  under  the  quota  for  any 
farm  other  than  peanuts  actually  produced  on 
the  farm. 

(e)  County  acreage  allotments 
Notwithstanding  the  foregoing  provisions  of 

this  section,  the  Secretary  may,  if  the  State 
committee  recommends  such  action  and  the 
Secretary  determines  that  such  action  will  fa- 
cilitate the  effective  administration  of  the  pro- 
visions of  this  chapter,  provide  for  the  appor- 
tionment of  the  State  acreage  allotment  for 
1952  and  any  subsequent  year  among  the  coun- 
ties in  the  State  on  the  basis  of  the  past  acre- 
age of  peanuts  harvested  for  nuts  (excluding 
acreage  in  excess  of  farm  allotments)  in  the 
county  during  the  five  years  immediately  pre- 
ceding the  year  in  which  such  apportionment  is 
made,  with  such  adjustments  as  are  deemed 
necessary  for  abnormal  conditions  affecting 
acreage,  for  trends  in  acreage,  and  for  addition- 
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al  allotments  for  types  of  peanuts  in  short 
supply  under  the  provisions  of  subsection  (c)  of 
this  section.  The  county  acreage  allotment 
shall  be  apportioned  among  farms  on  the  basis 
of  the  factors  set  forth  in  subsection  (d)  of  this 
section. 

(f)  New  farm  allotments 

Not  more  than  1  per  centum  of  the  State 
acreage  allotment  shall  be  apportioned  among 
farms  in  the  State  on  which  peanuts  are  to  be 
produced  during  the  calendar  year  for  which 
the  allotment  is  made  but  on  which  peanuts 
were  not  produced  during  any  one  of  the  past 
three  years,  on  the  basis  of  the  following:  Past 
peanut-producing  experience  by  the  producers; 
land,  labor,  and  equipment  available  for  the 
production  of  peanuts;  crop-rotation  practices; 
and  soil  and  other  physical  factors  affecting 
the  production  of  peanuts. 

(g)  Release  and  reapportionment  of  farm-acreage  al- 
lotments 

Any  part  of  the  acreage  allotted  to  individual 
farms  under  the  provisions  of  this  section  on 
which  peanuts  will  not  be  produced  and  which 
is  volimtarily  surrendered  to  the  county  com- 
mittee shall  be  deducted  from  the  allotments  to 
such  farms  and  may  be  reapportioned  by  the 
county  committee  to  other  farms  in  the  same 
county  receiving  allotments,  in  amounts  deter- 
mined by  the  county  committee  to  be  fair  and 
reasonable  on  the  basis  of  land,  labor,  and 
equipment  available  for  the  production  of  pea- 
nuts, crop-rotation  practices,  and  soil  and  other 
physical  factors  affecting  the  production  of 
peanuts.  Any  transfer  of  allotments  under  this 
provision  shall  not  operate  to  reduce  the  allot- 
ment for  any  subsequent  year  for  the  farm 
from  which  acreage  is  transferred,  except  as 
the  farm  becomes  ineligible  for  an  allotment  by 
failure  to  produce  peanuts  during  a  three-year 
period,  and  any  such  transfer  shall  not  operate 
to  increase  the  allotment  for  any  subsequent 
year  for  the  farm  to  which  the  acreage  is  trans- 
ferred: Provided,  That,  notwithstanding  any 
other  provisions  of  this  chapter,  any  part  of 
any  farm  acreage  allotment  may  be  permanent- 
ly released  in  writing  to  the  county  committee 
by  the  owner  and  operator  of  the  farm,  and 
reapportioned  as  provided  herein, 
(h)  Repealed.  Feb.  16,  1938,  ch.  30,  title  III,  §  378(d), 

as  added  Pub.  L.  85-835,  title  V,  §  501,  Aug.  28, 

1958,  72  Stat.  996 

(!)  Production  on  farms  with  no  allotments 

The  production  of  peanuts  on  a  farm  in  1959 
or  any  subsequent  year  for  which  no  farm  acre- 
age allotment  was  established  shall  not  make 
the  farm  eligible  for  an  allotment  as  an  old 
farm  under  subsection  (d)  of  this  section:  Pro- 
vided, however.  That  by  reason  of  such  produc- 
tion the  farm  need  not  be  considered  as  ineligi- 
ble for  a  new  farm  allotment  under  subsection 
(f )  of  this  section,  but  such  production  shall  not 
be  deemed  past  experience  in  the  production  of 
peanuts  for  any  producer  on  the  farm, 
(j)  Transfer  of  acreage  allotment 

Notwithstanding  any  other  provision  of  this 
chapter,  if  the  Secretary  determines  for  1976  or 
a  subsequent  year  that  because  of  a  natural  dis- 


aster a  portion  of  the  farm  peanut  acreage  al- 
lotments in  a  county  cannot  be  timely  planted 
or  replanted  in  such  year,  he  may  authorize  for 
such  year  the  transfer  of  all  or  a  part  of  the 
peanut  acreage  allotments  for  any  farm  in  the 
county  so  affected  to  another  farm  in  the 
county  or  in  an  adjoining  county  in  the  same  or 
an  adjoining  State  on  which  one  or  more  of  the 
producers  on  the  farm  from  which  the  transfer 
is  to  be  made  will  be  engaged  in  the  production 
of  peanuts  and  will  share  in  the  proceeds  there- 
of, in  accordance  with  such  regulations  as  the 
Secretary  may  prescribe.  Any  farm  allotment 
transferred  under  this  subsection  shall  be 
deemed  to  be  released  acreage  for  the  purpose 
of  acreage  history  credits  under  subsection  (g) 
of  this  section  and  section  1377  of  this  title: 
Provided,  That  notwithstanding  the  provisions 
of  subsection  (g)  of  this  section,  the  transfer  of 
any  farm  allotment  imder  this  subsection  shall 
operate  to  make  the  farm  from  which  the  allot- 
ment was  transferred  eligible  for  an  allotment 
as  having  peanuts  planted  thereon  during  the 
three-year  base  period. 

(Feb.  16,  1938,  ch.  30,  title  III,  §  358,  as  added 
Apr.  3,  1941,  ch.  39,  §  1,  55  Stat.  88,  and  amend- 
ed July  9,  1942,  ch.  497,  §  1(1),  56  Stat.  653;  July 
26,  1946,  ch.  677,  60  Stat.  705;  Aug.  1,  1947,  ch. 
445,  §  1,  61  Stat.  721;  Aug.  29,  1949,  ch.  518,  §  4, 
63  Stat.  676;  Mar.  31,  1950,  ch.  81,  §  6(b),  64 
Stat.  43;  Apr.  12,  1951,  ch.  28,  §  1,  65  Stat.  29; 
Aug.  21,  1958,  Pub.  L.  85-717,  §  1.  72  Stat.  709; 
Feb.  16,  1938,  ch.  30,  title  III,  §  378(d),  as  added 
Aug.  28,  1958,  Pub.  L.  85-835,  title  V,  §  501,  72 
Stat.  996;  Aug.  3,  1971,  Pub.  L.  92-62,  §§  1-3,  85 
Stat.  163,  164;  Mar.  25,  1976,  Pub.  L.  94-247,  90 
Stat.  285;  Sept.  29,  1977,  Pub.  L.  95-113,  title 
VIII,  §§  801(b),  802,  91  Stat.  944;  Dec.  22,  1981, 
Pub.  L.  97-98,  title  VII,  §  702,  95  Stat.  1248; 
Nov.  15,  1985,  Pub.  L.  99-157,  §  5,  99  Stat.  818; 
Dec.  23,  1985,  Pub.  L.  99-198,  title  VII,  §  702,  99 
Stat.  1430;  Dec.  13,  1991,  Pub.  L.  102-237,  title  I, 
§  117(b)(2)(A),  105  Stat.  1841.) 

Codification 

Section  is  set  out  in  this  supplement  to  reflect  termi- 
nation of  amendment  by  section  702  of  Pub.  L.  99-198, 
see  Effective  and  Termination  Dates  of  1985  Amend- 
ment note  below. 

Amendicents 

1991— Subsec.  (v)(3).  Pub.  L.  102-237  made  a  techni- 
cal amendment  to  the  reference  to  section  1359(c)  of 
this  title  to  reflect  the  renumbering  of  the  correspond- 
ing section  of  the  original  act. 

Effective  and  Termination  Dates  of  1985 
Amendment 

Section  702  of  Pub.  L.  99-198  provided  that  the 
amendment  made  by  that  section  is  effective  only  for 
1986  through  1990  crops  of  peanuts. 

Inapplicability  to  1991  Through  1995  Crops  of 
Peanuts 

Pub.  L.  101-624,  title  VIII,  §801(1).  Nov.  28.  1990. 
104  Stat.  3459.  provided  that  subsecs.  (a)  through  (j) 
of  this  section  are  inapplicable  to  1991  through  1995 
peanut  crops. 
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§  1358-1.  National  poundage  quotas  and  acreage  al- 
lotments for  1991  through  1995  crops  of  peanuts 

(a)  National  poundage  quotas 

(1)  Establishment 

The  national  poundage  quota  for  peanuts 
for  each  of  the  1991  through  1995  marketing 
years  shall  be  established  by  the  Secretary  at 
a  level  that  is  equal  to  the  quantity  of  pea- 
nuts (in  tons)  that  the  Secretary  estimates 
will  be  devoted  in  each  such  marketing  year 
to  domestic  edible,  seed,  and  related  uses. 
Notwithstanding  any  other  provision  of  this 
paragraph,  the  national  poundage  quota  for  a 
marketing  year  shall  not  be  less  than 
1,350,000  tons. 

(2)  Announcement 

The  national  poundage  quota  for  a  market- 
ing year  shall  be  announced  by  the  Secretary 
not  later  than  December  15  preceding  the 
marketing  year. 

(3)  Apportionment  among  States 

The  national  poimdage  quota  established 
under  paragraph  (1)  shall  be  apportioned 
among  the  States  so  that  the  poundage  quota 
allocated  to  each  State  shall  be  equal  to  the 
percentage  of  the  national  poundage  quota  al- 
located to  farms  in  the  State  for  1990. 

(b)  Farm  poundage  quotas 
(1)  In  general 

(A)  Establishment 

A  farm  poundage  quota  for  each  of  the 
1991  through  1995  marketing  years  shall  be 
established— 

(i)  for  each  farm  that  had  a  farm 
poundage  quota  for  peanuts  for  the  1990 
marketing  year; 

(ii)  if  the  poundage  quota  apportioned 
to  a  State  under  subsection  (a)(3)  of  this 
section  for  any  such  marketirg  year  is 
larger  than  the  quota  for  the  immediately 
preceding  marketing  year,  for  each  other 
farm  on  which  peanuts  were  produced  for 
marketing  in  at  least  2  of  the  3  immedi- 
ately preceding  crop  years,  as  determined 
by  the  Secretary;  and 

(iii)  as  approved  and  determined  by  the 
Secretary  under  section  1358c  of  this  title, 
for  each  farm  on  which  peanuts  are  pro- 
duced in  connection  with  experimental 
and  research  programs. 

(B)  Quantity 

The  farm  poundage  quota  for  each  of  the 
1991  through  1995  marketing  years  for  each 
farm  described  in  subparagraph  (A)(i)  shall 
be  the  same  as  the  farm  poundage  quota  for 
the  farm  for  the  immediately  preceding 
marketing  year,  as  adjusted  under  para- 
graph (2),  but  not  including— 

(i)  any  increases  for  undermarketings 
from  previous  years;  or 

(ii)  any  increases  resulting  from  the  al- 
location of  quotas  volimtarily  released  for 
1  year  under  paragraph  (7). 

The  farm  poimdage  quota,  if  any,  for  each 
of  the  1991  through  1995  marketing  years 
for  each  farm  described  in  subparagraph 


(A)(ii)  shall  be  equal  to  the  quantity  of  pea- 
nuts allocated  to  the  farm  for  the  year 
under  paragraph  (2). 

(C)  Transfers 

For  purposes  of  this  subsection,  if  the 
farm  poundage  quota,  or  any  part  thereof, 
is  permanently  transferred  in  accordance 
with  section  1358a  or  1358b  of  this  title,  the 
receiving  farm  shall  be  considered  as  pos- 
sessing the  farm  poimdage  quota  (or  por- 
tion thereof)  of  the  transferring  farm  for 
all  subsequent  marketing  years. 

(2)  Adjustments 

(A)  Allocation  of  increased  quota  generally 

Except  as  provided  in  subparagraph  (B) 
and  subject  to  subparagraph  (D),  if  the 
poundage  quota  apportioned  to  a  State 
under  subsection  (a)(3)  of  this  section  for 
any  of  the  1991  through  1995  marketing 
years  is  increased  over  the  poundage  quota 
apportioned  to  farms  in  the  State  for  the 
immediately  preceding  marketing  year,  the 
increase  shall  be  allocated  proportionately, 
based  on  farm  production  history  for  pea- 
nuts for  the  3  immediately  preceding  years, 
among— 

(i)  all  farms  in  the  State  for  each  of 
which  a  farm  poundage  quota  was  estab- 
lished for  the  marketing  year  immediate- 
ly preceding  the  marketing  year  for  which 
the  allocation  is  being  made;  and 

(ii)  all  other  farms  in  the  State  on  each 
of  which  peanuts  were  produced  in  at 
least  2  of  the  3  immediately  preceding 
crop  years,  as  determined  by  the  Secre- 
tary. 

(B)  Allocation  of  increased  quota  in  Texas 

(i)  In  general 

In  Texas,  and  subject  to  terms  and  con- 
ditions prescribed  by  the  Secretary,  begin- 
ning with  the  1991  marketing  year,  33  per- 
cent of  the  increased  quota  referred  to  in 
subparagraph  (A)  shall  be  allocated  to 
farms  having  poimdage  quotas  for  the 
1990  marketing  year  in  any  county  in 
which  the  production  of  additional  pea- 
nuts exceeded  the  total  quota  allocated  to 
the  county  for  the  1989  marketing  year. 

(ii)  Basis  for  allocation  to  counties 

The  allocation  of  the  quota  to  eligible 
counties  shall  be  based  on  the  total  pro- 
duction of  additional  peanuts  in  the  re- 
spective counties  for  the  1988  crop,  except 
that  the  total  quota  allocated  to  any 
county  under  this  subparagraph  and  para- 
graph (6)(C)  shall  not  be  increased  by 
more  than  100  percent  of  the  basic  quota 
assigned  to  the  county  for  the  1989  mar- 
keting year  if  that  county  had  more  than 
10,000  tons  of  quota  for  the  1989  market- 
ing year. 

(iii)  Allocation  to  other  counties 

If  the  total  quota  for  any  such  county  is 
so  increased  by  100  percent,  all  of  the  re- 
maining quota  percentage  set  aside  under 
this  subparagraph  shall  be  allocated  to 
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farms  in  other  counties  otherwise  meeting 
the  requirements  of  this  subparagraph, 
(iv)  Allocation  to  eligible  farms 

The  percentage  of  increased  quota  in 
any  county  shall  be  allocated  imder  this 
subparagraph  only  to  quota  farms  from 
which  additional  peanuts  were  delivered 
imder  contract  with  handlers  for  the  mar- 
keting year  immediately  preceding  the 
marketing  year  for  which  the  allocation  is 
being  made.  The  percentage  of  the  in- 
creased quota  in  each  coimty  shall  be  allo- 
cated among  the  eligible  farms  in  the 
county  on  the  following  basis: 

(I)  Factor 

A  factor  shall  be  established  for  each 
such  eligible  farm  by  dividing  the  quan- 
tity of  additional  peanuts  contracted 
and  delivered  to  handlers  from  the  farm 
by  the  total  remaining  peanuts  pro- 
duced on  the  farm  for  the  marketing 
year  immediately  preceding  the  market- 
ing year  for  which  the  allocation  is 
being  made. 

(II)  Allocation 

Each  such  eligible  farm  shall  be  allo- 
cated the  percentage  of  the  increased 
quota  for  the  county  as  its  factor  bears 
to  the  total  of  the  factors  for  all  eligible 
farms  in  the  county. 
(v)  Remaining  percentage 

In  Texas,  the  remaining  67  percent  of 
the  increased  quota  referred  to  in  sub- 
paragraph (A)  shall  be  allocated  to  farms 
in  the  State  in  accordance  with  subpara- 
graph (A). 

(C)  Decrease 

If  the  poundage  quota  apportioned  to  a 
State  under  subsection  (a)(3)  of  this  section 
for  any  of  the  1991  through  1995  marketing 
years  is  decreased  from  the  poundage  quota 
apportioned  to  farms  in  the  State  under 
subsection  (a)(3)  of  this  section  for  the  im- 
mediately preceding  marketing  year,  the  de- 
crease shall  be  allocated  among  all  the 
farms  in  the  State  for  each  of  which  a  farm 
poundage  quota  was  established  for  the 
marketing  year  immediately  preceding  the 
marketing  year  for  which  the  allocation  is 
being  made. 

(D)  Special  rule  on  tenant's  share  of  increased 
quota 

Subject  to  terms  and  conditions  pre- 
scribed by  the  Secretary,  on  farms  that 
were  leased  to  a  tenant  for  peanut  produc- 
tion, the  tenant  shall  share  equally  with 
the  owner  of  the  farm  in  that  percentage  of 
the  quota  referred  to  in  subparagraph  (A) 
and  otherwise  allocated  to  the  farm  as  the 
result  of  the  tenant's  production  on  the 
farm  of  additional  peanuts.  Not  later  than 
April  1  of  each  year  or  as  soon  as  practica- 
ble, the  tenant's  share  of  any  such  quota 
shall  be  allocated  to  a  farm  within  the 
county  owned  by  the  tenant  or  sold  by  the 
tenant  to  the  owner  of  any  farm  within  the 
county  and  permanently  transferred  to  that 


farm.  Any  quota  not  so  disposed  of  as  pro- 
vided in  this  subparagraph  shall  be  allocat- 
ed to  other  quota  farms  in  the  State  imder 
paragraph  (6)  as  part  of  the  quota  reduced 
from  farms  in  the  State  due  to  the  failure 
to  produce  the  quota. 

(3)  Quota  not  produced 

(A)  In  general 

Insofar  as  practicable  and  on  such  fair 
and  equitable  basis  as  the  Secretary  may  by 
regulation  prescribe,  the  farm  poundage 
quota  established  for  a  farm  for  any  of  the 
1991  through  1995  marketing  years  shall  be 
reduced  to  the  extent  that  the  Secretary  de- 
termines that  the  farm  poimdage  quota  es- 
tablished for  the  farm  for  any  2  of  the  3 
marketing  years  preceding  the  marketing 
year  for  which  the  determination  is  being 
made  was  not  produced,  or  considered  pro- 
duced, on  the  farm. 

(B)  Exclusions 

For  the  purposes  of  this  paragraph,  the 
farm  poundage  quota  for  any  such  preced- 
ing marketing  year  shall  not  include— 

(i)  any  increases  for  imdermarketing  of 
quota  peanuts  from  previous  years;  or 

(ii)  any  increase  resulting  from  the  allo- 
cation of  quotas  voluntarily  released  for  1 
year  imder  paragraph  (7). 

(4)  Quota  considered  produced 

For  purposes  of  this  subsection,  the  farm 
poimdage  quota  shall  be  considered  produced 
on  a  farm  if — 

(A)  the  farm  poimdage  quota  was  not  pro- 
duced on  the  farm  because  of  drought, 
flood,  or  any  other  natural  disaster,  or  any 
other  condition  beyond  the  control  of  the 
producer,  as  determined  by  the  Secretary; 

(B)  the  farm  poundage  quota  for  the  farm 
was  released  voluntarily  under  paragraph 
(7)  for  only  1  of  the  3  marketing  years  im- 
mediately preceding  the  marketing  year  for 
which  the  determination  is  being  made;  or 

(C)  the  farm  poimdage  quota  was  leased 
to  another  owner  or  operator  of  a  farm 
within  the  same  county  for  transfer  to  such 
farm  for  only  1  of  the  3  marketing  years  im- 
mediately preceding  the  marketing  year  for 
which  the  determination  is  being  made. 

(5)  Quota  permanently  released 

Notwithstanding  any  other  provision  of 
law— 

(A)  the  farm  poimdage  quota  established 
for  a  farm  under  this  subsection,  or  any 
part  of  the  quota,  may  be  permanently  re- 
leased by  the  owner  of  the  farm,  or  the  op- 
erator with  the  permission  of  the  owner; 
and 

(B)  the  poimdage  quota  for  the  farm  for 
which  the  quota  is  released  shall  be  adjust- 
ed downward  to  reflect  the  quota  that  is  so 
released. 

(6)  Allocation  of  quotas  reduced  or  released 
(A)  In  general 

Except  as  provided  in  subparagraphs  (B) 
and  (C),  the  total  quantity  of  the  farm 
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poundage  quotas  reduced  or  voluntarily  re- 
leased from  farms  in  a  State  for  any  mar- 
keting year  under  paragraphs  (3)  and  (5) 
shall  be  allocated,  as  the  Secretary  may  by 
regulation  prescribe,  to  other  farms  in  the 
State  on  which  peanuts  were  produced  in  at 
least  2  of  the  3  crop  years  immediately  pre- 
ceding the  year  for  which  the  allocation  is 
being  made. 

(B)  Set-aside  for  farms  with  no  quota 

Not  more  than  25  percent  of  the  total 
amount  of  farm  poundage  quota  to  be  allo- 
cated in  the  State  under  subparagraph  (A) 
shall  be  allocated  to  farms  in  the  State  for 
which  no  farm  poundage  quota  was  estab- 
lished for  the  immediately  preceding  year's 
crop.  The  allocation  to  any  such  farm  shall 
not  exceed  the  average  farm  production  of 
peanuts  for  the  3  immediately  preceding 
years  during  which  peanuts  were  produced 
on  the  farm. 

(C)  Allocation  of  quotas  reduced  or  released  in 
Texas 

(i)  In  general 

In  Texas,  and  subject  to  terms  and  con- 
ditions prescribed  by  the  Secretary,  begin- 
ning with  the  1991  marketing  year,  the 
total  quantity  of  the  farm  poimdage 
quota,  except  the  percentage  allocated  to 
new  farms  under  subparagraph  (B),  shall 
be  allocated  to  other  farms  having  poimd- 
age quotas  for  the  1990  marketing  year  in 
all  coimties  in  which  the  production  of 
additional  peanuts  exceeded  the  total 
quota  allocated  to  the  county  for  the  1989 
marketing  year. 
(ii)  Basis  for  allocation  to  counties 

The  allocation  of  the  quota  to  eligible 
counties  shall  be  based  on  the  total  pro- 
duction of  additional  peanuts  in  the  re- 
spective coimty  for  the  1988  crop,  except 
that  the  total  quota  allocated  to  any 
county  under  this  subparagraph  and  para- 
graph (2)(B)  shall  not  be  increased  by 
more  than  100  percent  of  the  basic  quota 
allocated  to  the  coimty  for  the  1989  mar- 
keting year,  if  that  county  had  more  than 
10,000  tons  of  quota  for  the  1989  market- 
ing year, 
(iii)  Allocation  to  other  counties 

If  the  total  quota  for  any  such  county  is 
so  increased  by  100  percent,  all  of  the  re- 
maining quota  set  aside  under  this  sub- 
paragraph shall  be  allocated  to  farms  in 
other  counties  otherwise  meeting  the  re- 
quirements of  this  subparagraph. 
(iv)  Allocation  to  eligible  farms 

The  percentage  of  farm  poundage  quota 
available  for  allocation  under  this  sub- 
paragraph shall  be  allocated  only  to  quota 
farms  from  which  additional  peanuts  were 
delivered  under  contract  with  handlers 
for  the  marketing  year  immediately  pre- 
ceding the  marketing  year  for  which  the 
allocation  is  being  made.  The  percentage 
of  the  increased  quota  in  each  county 
shall    be    allocated    among    the    eligible 


farms  in  the  county  on  the  following 
basis: 

(I)  Factor 

A  factor  shall  be  established  for  each 
such  eligible  farm  by  dividing  the 
amount  of  additional  peanuts  contract- 
ed and  delivered  to  handlers  from  the 
farm  by  the  total  remaining  peanuts 
produced  on  the  farm  for  the  marketing 
year  immediately  preceding  the  market- 
ing year  for  which  the  allocation  is 
being  made. 

(II)  Allocation 

Each  such  eligible  farm  shall  be  allo- 
cated the  percentage  of  the  increased 
quota  for  the  county  as  its  factor  bears 
to  the  total  of  the  factors  for  all  eligible 
farms  in  the  coimty. 

(7)  Quota  temporarily  released 

(A)  In  general 

The  farm  poundage  quota,  or  any  portion 
thereof,  established  for  a  farm  for  a  mar- 
keting year  may  be  voluntarily  released  to 
the  Secretary  to  the  extent  that  the  quota, 
or  any  part  thereof,  will  not  be  produced  on 
the  farm  for  the  marketing  year.  Any  farm 
poimdage  quota  so  released  in  a  State  shall 
be  allocated  to  other  farms  in  the  State  on 
such  basis  as  the  Secretary  may  by  regula- 
tion prescribe. 

(B)  Effective  period 

Except  as  otherwise  provided  in  this  sec- 
tion, any  adjustment  in  the  farm  poundage 
quota  for  a  farm  under  subparagraph  (A) 
shall  be  effective  only  for  the  marketing 
year  for  which  it  is  made  and  shaU  not  be 
taken  into  consideration  in  establishing  a 
farm  poimdage  quota  for  the  farm  from 
which  the  quota  was  released  for  any  subse- 
quent marketing  year. 

(8)  Increase  for  undermarketings  in  previous  mar- 

keting years 

(A)  In  general 

Except  as  provided  in  subparagraph  (B), 
the  farm  poundage  quota  for  a  farm  for  any 
marketing  year  shall  be  increased  by  the 
number  of  pounds  by  which  the  total  mar- 
ketings of  quota  peanuts  from  the  farm 
during  previous  marketing  years  (excluding 
any  marketing  year  before  the  marketing 
year  for  the  1989  crop)  were  less  than  the 
total  amount  of  applicable  farm  poundage 
quotas  (disregarding  adjustments  for  under- 
marketings from  previous  marketing  years) 
for  the  marketing  years. 

(B)  Quota  not  produced 

For  purposes  of  subparagraph  (A),  no  in- 
crease for  undermarketings  in  previous  mar- 
keting years  shall  be  made  to  the  poundage 
quota  for  any  farm  to  the  extent  that  the 
poimdage  quota  for  the  farm  for  the  mar- 
keting year  was  reduced  under  paragraph 
(3)  for  failure  to  produce. 
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(C)  National  poundai^  quota 

Any  increases  in  farm  poundage  quotas 
under  this  paragraph  shall  not  be  counted 
against  the  national  poundage  quota  for  the 
marketing  year  involved. 

(D)  Transfer  of  additional  peanuts 

Any  increase  in  the  farm  poundage  quota 
for  a  farm  for  a  marketing  year  under  this 
paragraph  may  be  used  during  the  market- 
ing year  by  the  transfer  of  additional  pea- 
nuts produced  on  the  farm  to  the  quota 
loan  pool  for  pricing  purposes  on  such  basis 
as  the  Secretary  shall  by  regulation  pre- 
scribe. 

(9)  Limit  on  increases  for  undermarketings 

Notwithstanding  the  foregoing  provisions  of 
this  subsection,  if  the  total  of  all  increases  in 
individual  farm  poimdage  quotas  under  para- 
graph (8)  exceeds  10  percent  of  the  national 
poimdage  quota  for  the  marketing  year  in 
which  the  increases  shall  be  applicable,  the 
Secretary  shall  adjust  the  increases  so  that 
the  total  of  all  the  increases  does  not  exceed 
10  percent  of  the  national  poundage  quota. 

(c)  Farm  yields 

(1)  In  general 

For  each  farm  for  which  a  farm  poundage 
quota  is  established  imder  subsection  (b)  of 
this  section,  and  when  necessary  for  purposes 
of  this  chapter,  a  farm  yield  of  peanuts  shall 
be  determined  for  each  such  farm. 

(2)  Quantity 

The  yield  shall  be  equal  to  the  average  of 
the  actual  yield  per  acre  on  the  farm  for  each 
of  the  3  crop  years  in  which  yields  were  high- 
est on  the  farm  out  of  the  5  crop  years  1973 
through  1977. 

(3)  Appraised  yields 

If  peanuts  were  not  produced  on  the  farm 
in  at  least  3  years  during  the  5-year  period  or 
there  was  a  substantial  change  in  the  oper- 
ation of  the  farm  during  the  period  (including 
a  change  in  operator,  lessee  who  is  an  opera- 
tor, or  irrigation  practices),  the  Secretary 
shall  have  a  yield  appraised  for  the  farm.  The 
appraised  yield  shall  be  that  quantity  deter- 
mined to  be  fair  and  reasonable  on  the  basis 
of  yields  established  for  similar  farms  that 
are  located  in  the  area  of  the  farm  and  on 
which  peanuts  were  produced,  taking  into 
consideration  land,  labor,  and  equipment 
available  for  the  production  of  peanuts,  crop 
rotation  practices,  soil  and  water,  and  other 
relevant  factors. 

(d)  Referendum  respecting  poundage  quotas 

(1)  In  general 

Not  later  than  December  15  of  each  calen- 
dar year,  the  Secretary  shall  conduct  a  refer- 
endum of  producers  engaged  in  the  produc- 
tion of  quota  peanuts  in  the  calendar  year  in 
which  the  referendiun  is  held  to  determine 
whether  the  producers  are  in  favor  of  or  op- 
posed to  poundage  quotas  with  respect  to  the 
crops  of  peanuts  produced  in  the  5  calendar 
years  immediately  following  the  year  in 
which  the  referendum  is  held,  except  that,  if 


as  many  as  two-thirds  of  the  producers  voting 
in  any  referendiun  vote  in  favor  of  poundage 
quotas,  no  ref  er^idum  shall  be  held  with  re- 
spect to  quotas  for  the  second,  third,  fourth, 
and  fifth  years  of  the  period. 

(2)  Proclamation 

The  Secretary  shall  proclaim  the  result  of 
the  referendum  within  30  days  after  the  date 
on  which  it  is  held. 

(3)  Vote  against  quotas 

If  more  than  one-third  of  the  producers 
voting  in  the  referendum  vote  against  quotas, 
the  Secretary  also  shall  proclaim  that  pound- 
age quotas  will  not  be  in  effect  with  respect 
to  the  crop  of  peanuts  produced  in  the  calen- 
dar year  immediately  following  the  calendar 
year  in  which  the  referendum  is  held. 

(e)  Definitions 

For  the  purposes  of  this  subpart  and  title  I  of 
the  Agricultural  Act  of  1949  (7  U.S.C.  1441  et 
seq.): 

(1)  Additional  peanuts 

The  term  "additional  peanuts"  means,  for 
any  marketing  year— 

(A)  any  peanuts  that  are  marketed  from  a 
farm  for  which  a  farm  poimdage  quota  has 
been  established  and  that  are  in  excess  of 
the  marketings  of  quota  peanuts  from  the 
farm  for  the  year;  and 

(B)  all  peanuts  marketed  from  a  farm  for 
which  no  farm  poundage  quota  has  been  es- 
tablished in  accordance  with  subsection  (b) 
of  this  section. 

(2)  Crushing 

The  term  "crushing"  means  the  processing 
of  peanuts  to  extract  oil  for  food  uses  and 
meal  for  feed  uses,  or  the  processing  of  pea- 
nuts by  crushing  or  otherwise  when  author- 
ized by  the  Secretary. 

(3)  Domestic  edible  use 

The  term  "domestic  edible  use"  means  use 
for  milling  to  produce  domestic  food  peanuts 
(other  than  those  described  in  paragraph  (2)) 
and  seed  and  use  on  a  farm,  except  that  the 
Secretary  may  exempt  from  this  definition 
seeds  of  peanuts  that  are  used  to  produce 
peanuts  excluded  imder  section  1359(c)  of 
this  title,  are  unique  strains,  and  are  not  com- 
mercially available. 

(4)  Quota  peanuts 

The  term  "quota  peanuts"  means,  for  any 
marketing  year,  any  peanuts  produced  on  a 
farm  having  a  farm  poundage  quota,  as  deter- 
mined in  subsection  (b)  of  this  section,  that— 

(A)  are  eligible  for  domestic  edible  use  as 
determined  by  the  Secretary; 

(B)  are  marketed  or  considered  marketed 
from  a  farm;  and 

(C)  do  not  exceed  the  farm  poimdage 
quota  of  the  farm  for  the  year. 

(f)  Crops 

Notwithstanding  any  other  provision  of  law, 
this  section  shall  be  effective  only  for  the  1991 
through  1995  crops  of  peanuts. 
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(Feb.  16,  1938,  ch.  30,  title  III,  §  358-1,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624.  title  VIII,  §  802, 
104  Stat.  3459,  and  amended  Dec.  13,  1991,  Pub. 
L.  102-237,  title  I,  §  117(b)(2)(B),  105  Stat. 
1841.) 

References  in  Text 

The  Agricultural  Act  of  1949,  as  amended,  referred 
to  in  subsec.  (e),  is  act  Oct.  31,  1949,  ch.  792,  63  Stat. 
1051,  as  amended.  Title  I  of  the  Act  is  classified  gener- 
ally to  subchapter  II  (§  1441  et  seq.)  of  chapter  35 A  of 
this  title.  For  complete  classification  of  this  Act  to  the 
Code,  see  Short  Title  note  set  out  under  section  1421 
of  this  title  and  Tables. 

Amendments 

1991— Subsec.  (e)(3).  Pub.  L.  102-237  made  a  techni- 
cal amendment  to  the  reference  to  section  1359(c)  of 
this  title  to  reflect  the  renumbering  of  the  correspond- 
mg  section  of  the  original  act. 

Effective  Date 

Section  effective  beginning  with  1991  crop  of  an  ag- 
ricultural commodity,  with  provision  for  prior  crops, 
see  section  1171  of  Pub.  L.  101>624,  set  out  as  an  Effec- 
tive Date  of  1990  Amendment  note  under  section  1421 
of  this  title. 

Regulations 

Section  809  of  title  VIII  of  Pub.  L.  101-624  provided 
that:  "The  Secretary  of  Agriculture  shall  issue  such 
regulations  as  are  necessary  to  carry  out  this  title  [en- 
acting this  section  and  sections  1358b,  1358c,  1359a, 
and  1445C-3  of  this  title,  amending  sections  1373  and 
1445C-2  of  this  title,  repealing  sections  1445c  and 
1445C-1  of  this  title,  and  enacting  provisions  set  out  as 
notes  under  sections  1358,  1358a,  1359,  prec.  1361, 
1371, 1373,  and  1441  of  this  title]  and  the  amendments 
made  by  this  title.  In  issuing  the  regulations,  the  Sec- 
retary— 

"(1)  is  encouraged  to  comply  with  subchapter  II  of 
chapter  5  of  title  5,  United  States  Code; 

**(2)  shall  provide  public  notice  through  the  Feder- 
al Register  of  any  such  proposed  regulations;  and 

"(3)  shall  allow  adequate  time  for  written  public 
comment  prior  to  the  formulation  and  issuance  of 
any  final  regulations." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1445c-3  of  this 
title. 

§  1358a.  Transfer  of  peanut  acreage  allotments 

(a)  Authority  to  permit  transfers 

Notwithstanding  any  other  provision  of  law 
for  the  1968  and  succeeding  crop  years,  the  Sec- 
retary, if  he  determines  that  it  will  not  impair 
the  effective  operation  of  the  peanut  marketing 
quota  or  price-support  program,  (1)  may  permit 
the  owner  and  operator  of  any  farm  for  which 
a  peanut  acreage  allotment  is  established  under 
this  chapter  to  sell  or  lease  all  or  any  part  or 
the  right  to  all  or  any  part  of  such  allotment  to 
any  other  owner  or  operator  of  a  farm  in  the 
same  county  for  transfer  to  such  farm;  and  (2) 
may  permit  the  owner  of  a  farm  to  transfer  all 
or  any  part  of  such  allotment  to  any  other  farm 
owned  or  controlled  by  him. 

(b)  Conditions  upon  transfer;  adjustment  of  allotment 

Transfers  under  this  section  shall  be  subject 
to  the  following  conditions:  (1)  no  allotment 
shall  be  transferred  to  a  farm  in  another 
county;  (2)  no  transfer  of  an  allotment  from  a 
farm  subject  to  a  mortgage  or  other  lien  shall 


be  permitted  unless  the  transfer  is  agreed  to  by 
the  lienholders;  (3)  no  sale  of  a  farm  allotment 
from  a  farm  shall  be  permitted  if  any  sale  of  al- 
lotment to  the  same  farm  has  been  made 
within  the  three  immediately  preceding  crop 
years;  (4)  no  transfer  of  allotment  shall  be  ef- 
fective until  a  record  thereof  is  filed  with  the 
county  committee  of  the  coimty  in  which  such 
transfer  is  made  and  such  committee  deter- 
mines that  the  transfer  complies  with  the  pro- 
visions of  this  section;  and  (5)  if  the  normal 
yield  established  by  the  county  committee  for 
the  farm  to  which  the  allotment  is  transferred 
does  not  exceed  the  normal  yield  established  by 
the  county  committee  for  the  farm  from  which 
the  allotment  is  transferred  by  more  than  10 
per  centiun,  the  lease  or  sale  and  transfer  shall 
be  approved  acre  for  acre,  but  if  the  normal 
yield  for  the  farm  to  which  the  allotment  is 
transferred  exceeds  the  normal  yield  for  the 
farm  from  which  the  allotment  is  transferred 
by  more  than  10  per  centum,  the  county  com- 
mittee shall  make  a  downward  adjustment  in 
the  amount  of  the  acreage  allotment  trans- 
ferred by  multiplying  the  normal  yield  estab- 
lished for  the  farm  from  which  the  allotment  is 
transferred  by  the  acreage  being  transferred 
and  dividing  the  result  by  the  normal  yield  es- 
tablished for  the  farm  to  which  the  allotment 
is  transferred:  Provided,  That  in  the  event  an 
allotment  is  transferred  to  a  farm  which  at  the 
time  of  such  transfer  is  not  irrigated,  but 
within  five  years  subsequent  to  such  transfer  is 
placed  under  irrigation,  the  Secretary  shall  also 
make  an  annual  downward  adjustment  in  the 
allotment  so  transferred  by  multiplying  the 
normal  yield  established  for  the  farm  from 
which  the  allotment  is  transferred  by  the  acre- 
age being  transferred  and  dividing  the  result  by 
the  actual  yield  for  the  previous  year,  adjusted 
for  abnormal  weather  conditions,  on  the  farm 
to  which  the  allotment  is  transferred:  Provided 
further.  That,  notwithstanding  any  other  provi- 
sion of  this  chapter,  the  adjustment  made  in 
any  peanut  allotment  because  of  the  transfer  to 
a  higher  producing  farm  shall  not  reduce  or  in- 
crease the  size  of  any  future  National  or  State 
allotment  and  an  acreage  equal  to  the  total  of 
all  such  adjustments  shall  not  be  allotted  to 
any  other  farms. 

(c)  Transfer  of  acreage  history  and  marketing  quota; 

transfer  by  lease 

The  transfer  of  an  allotment  shall  have  the 
effect  of  transferring  also  the  acreage  history 
and  marketing  quota  attributable  to  such  allot- 
ment and  if  the  transfer  is  made  prior  to  the 
determination  of  the  allotment  for  any  year 
the  transfer  shall  include  the  right  of  the 
owner  or  operator  to  have  an  allotment  deter- 
mined for  the  farm  for  such  year:  Provided, 
That  in  the  case  of  a  transfer  by  lease  the 
amoimt  of  the  allotment  shall  be  considered, 
for  the  purpose  of  determining  allotments  after 
the  expiration  of  the  lease,  to  have  been  plant- 
ed on  the  farm  from  which  such  allotment  is 
transferred. 

(d)  Eligibility  of  transferred  land  for  new  allotment 

The  land  in  the  farm  from  which  the  entire 
peanut  allotment  has  been  transferred  shall 
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not  be  eligible  for  a  new  farm  peanut  allotment 
during  the  five  years  following  the  year  in 
which  such  transfer  is  made. 

(e)  Duration  of  lease;  terms  and  conditions 

Any  lease  may  be  made  for  such  term  of 
years  not  to  exceed  five  as  the  parties  thereto 
agree,  and  on  such  other  terms  and  conditions 
except  as  otherwise  provided  in  this  section  as 
the  parties  thereto  agree. 

(f)  Lease  of  part  of  acreage  allotment;  determination 

of  future  allotments;  eligibility  for  referendum 

The  lease  of  any  part  of  a  peanut  acreage  al- 
lotment determined  for  a  farm  shall  not  affect 
the  allotment  for  the  farm  from  which  such  al- 
lotment is  transferred  or  the  farm  to  which  it  is 
transferred,  except  with  respect  to  the  crop 
year  or  years  specified  in  the  lease.  The  amount 
of  the  acreage  allotment  which  is  leased  from  a 
farm  shall  be  considered  for  purposes  of  deter- 
mining future  allotments  to  have  been  planted 
to  peanuts  on  the  farm  from  which  such  allot- 
ment is  leased  and  the  production  pursuant  to 
the  lease  shall  not  be  tsU^en  into  account  in  es- 
tablishing allotments  for  subsequent  years  for 
the  farm  to  which  such  allotment  is  leased.  The 
lessor  shall  be  considered  to  have  been  engaged 
in  the  production  of  peanuts  for  purposes  of  eli- 
gibility to  vote  in  the  referendum. 

(g)  Regulations;  limitations  on  transfers 

The  Secretary  shall  prescribe  regulations  for 
the  administration  of  this  section  which  may 
include  reasonable  limitation  on  the  size  of  the 
resulting  allotments  on  farms  to  which  trans- 
fers are  made  and  such  other  terms  and  condi- 
tions as  he  deems  necessary,  but  the  total 
peanut  allotment  transferred  to  any  farm  by 
sale  or  lease  shall  not  exceed  fifty  acres. 

(h)  Adjustment  of  rates  for  land  utilization  agree- 
ments 

If  the  sale  or  transfer  occurs  during  a  period 
in  which  the  farm  is  covered  by  a  conservation 
reserve  contract,  cropland  conversion  agree- 
ment, or  other  similar  land  utilization  agree- 
ment the  rates  of  pajnnent  provided  for  in  the 
contract  or  agreement  of  the  farm  from  which 
the  transfer  is  made  shall  be  subject  to  an  ap- 
propriate adjustment,  but  no  adjustment  shall 
be  made  in  the  contract  or  agreement  of  the 
farm  to  which  the  transfer  is  made. 

(Feb.  16,  1938,  ch.  30,  title  III,  §  358a,  as  added 
Dec.  18,  1967,  Pub.  L.  90-211,  81  Stat.  658,  and 
amended  Nov.  21,  1969,  Pub.  L.  91-122,  83  Stat. 
213;  Dec.  22,  1970,  Pub.  L.  91-568,  84  Stat.  1499; 
Sept.  29,  1977,  Pub.  L.  95-113,  title  VIII,  §  803, 
91  Stat.  946;  Dec.  22,  1981,  Pub.  L.  97-98,  title 
VII,  §  703,  95  Stat.  1251;  Dec.  23,  1985,  Pub.  L. 
99-198,  title  VII,  §  703,  99  Stat.  1434;  Aug.  11, 
1988,  Pub.  L.  100-387,  title  III,  §  304(a)(2),  102 
Stat.  948.) 

Codification 

Section  is  set  out  in  this  supplement  to  reflect  termi- 
nation of  amendment  by  section  703  of  Pub.  L.  99-198 
and  section  304(a)(2)  of  Pub.  L.  100-387,  see  Effective 
and  Termination  Dates  of  1985  and  1988  Amendment 
notes  below. 


Effective  and  Termination  Dates  of  1988 
Amendicent 

Section  304(a)(2)  of  Pub.  L.  100-387  provided  that 
the  amendment  made  by  that  section  is  effective  for 
1986  through  1990  crops  of  peanuts. 

Effective  and  Termination  Dates  of  1985 

Amendment 

Section  703  of  Pub.  L.  99-198  provided  that  the 
amendment  made  by  that  section  is  effective  only  for 
1986  through  1990  crops  of  peanuts. 

Inapplicability  to  1991  Through  1995  Crops  of 
Peanuts 

Pub.  L.  101-624,  title  VIII.  §  801(2).  Nov.  28.  1990. 
104  Stat.  3459.  provided  that  subsecs.  (a)  through  (h) 
of  this  section  are  inapplicable  to  1991  through  1995 
crops  of  peanuts. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1358-1  of  this 
title. 

§  1358b.  Sale,  lease,  or  transfer  of  farm  poundage 
quota  for  1991  through  1995  crops  of  peanuts 

(a)  In  general 

(1)  Authority 

Subject  to  such  terms,  conditions,  or  limita- 
tions as  the  Secretary  may  prescribe,  the 
owner,  or  operator  with  the  permission  of  the 
owner,  of  any  farm  for  which  a  farm  pound- 
age quota  has  been  established  under  this 
chapter  may  sell  or  lease  all  or  any  part  of 
the  poimdage  quota  (including  any  applicable 
imder  marltetings)  to  any  other  owner  or  op- 
erator of  a  farm  within  the  same  county  for 
transfer  to  the  farm,  except  that  any  such 
lease  of  poundage  quota  (including  any  appli- 
cable under  marketings)  may  be  entered  into 
in  the  fall  or  after  the  normal  planting 
season— 

(A)  if  not  less  than  90  percent  of  the  basic 
quota  (the  farm  quota  exclusive  of  under- 
marketings  and  temporary  quota  transfers), 
plus  any  poundage  quota  transferred  to  the 
farm  under  this  subsection,  has  been  plant- 
ed or  considered  planted  on  the  farm  from 
which  the  quota  is  to  be  leased;  and 

(B)  under  such  terms  and  conditions  as 
the  Secretary  may  by  regulation  prescribe. 

In  the  case  of  a  fall  transfer  or  a  transfer 
after  the  normal  planting  season  by  a  cash 
lessee,  the  landowner  shall  not  be  required  to 
sign  the  transfer  authorization.  A  fall  trans- 
fer or  a  transfer  after  the  normal  planting 
season  may  be  made  not  later  than  72  hours 
after  the  peanuts  that  are  the  subject  of  the 
transfer  are  inspected  and  graded. 

(2)  Transfers  to  other  self-owned  farms 

The  owner  or  operator  of  a  farm  may  trans- 
fer all  or  any  part  of  the  farm  poundage 
quota  (including  any  applicable  under  mar- 
ketings) to  any  other  farm  owned  or  con- 
trolled by  the  owner  or  operator  that  is  in  the 
same  county  or  in  a  county  contiguous  to  the 
coimty  in  the  same  State  and  that  had  a  farm 
poundage  quota  for  the  preceding  year's  crop. 
Any  farm  poundage  quota  transferred  under 
this  paragraph  shall  not  result  in  any  reduc- 
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tion  in  the  farm  poundage  quota  for  the 
transferring  farm  if  the  transferred  quota  is 
produced  or  considered  produced  on  the  re- 
ceiving farm. 

(3)  Transfers  in  States  with  small  quotas 

Notwithstanding  paragraphs  (1)  and  (2),  in 
the  case  of  any  State  for  which  the  poundage 
quota  allocated  to  the  State  was  less  than 
10,000  tons  for  the  preceding  year's  crop,  all 
or  any  part  of  a  farm  poundage  quota  (includ- 
ing any  applicable  undermarketings)  may  be 
transferred  by  sale  or  lease  or  otherwise  from 
a  farm  in  one  coimty  to  a  farm  in  another 
county  in  the  same  State. 

(b)  Conditions 

Transfers  (including  transfer  by  sale  or  lease) 
of  farm  poundage  quotas  under  this  section 
shall  be  subject  to  all  of  the  following  condi- 
tions: 

(1)  Lienholders 

No  transfer  of  the  farm  poundage  quota 
from  a  farm  subject  to  a  mortgage  or  other 
lien  shall  be  permitted  unless  the  transfer  is 
agreed  to  by  the  lienholders. 

(2)  Tillable  cropland 

No  transfer  of  the  farm  poundage  quota 
shall  be  permitted  if  the  county  committee 
established  under  section  590h(b)  of  title  16 
determines  that  the  receiving  farm  does  not 
have  adequate  tillable  cropland  to  produce 
the  farm  poundage  quota. 

(3)  Record 

No  transfer  of  the  farm  poundage  quota 
shall  be  effective  until  a  record  thereof  is 
filed  with  the  county  committee  of  the 
county  to  which  the  transfer  is  made  and  the 
committee  determines  that  the  transfer  com- 
plies with  this  section. 

(4)  Other  terms 

Such  other  terms  and  conditions  that  the 
Secretary  may  by  regulation  prescribe. 

(c)  Crops 

Notwithstanding  any  other  provision  of  law, 
this  section  shall  be  effective  only  for  the  1991 
through  1995  crops  of  peanuts. 

(Feb.  16,  1938,  ch.  30.  title  III,  §  358b,  as  added 
Nov.  28.  1990,  Pub.  L.  101-624,  title  VIII,  §  803, 
104  Stat.  3466,  and  amended  Dec.  13,  1991,  Pub. 
L,  102-237,  title  I,  §  122,  105  Stat.  1844.) 

Amendments 

1991— Subsec.  (a)(1).  Pub.  L.  102-237.  §  122(1),  insert- 
ed "(including  any  applicable  under  marketings)" 
after  "poundage  quota"  in  two  places  in  introductory 
provisions. 

Subsec.  (a)(2).  Pub.  L.  102-237,  §  122(2).  substituted 
"(including  any  applicable  under  marketings)"  for  "for 
the  farm". 

Subsec.  (a)(3).  Pub.  L.  102-237.  §122(3),  inserted 
"(including  any  applicable  undermarketings)"  after 
"farm  poundage  quota". 

ElFFECTivE  Date 

Section  effective  beginning  with  1991  crop  of  an  ag- 
ricultural commodity,  with  provision  for  prior  crops, 
see  section  1171  of  Pub.  L.  101-624.  set  out  as  an  Effec- 
tive Date  of  1990  Amendment  note  under  section  1421 
of  this  title. 


Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1358-1  of  this 
title. 

§  1358c.  Experimental  and  research  programs  for  pea- 
nuts 

(a)  In  general 

Notwithstanding  any  other  provision  of  this 
chapter,  the  Secretary  may  permit  a  portion  of 
the  poundage  quota  for  peanuts  apportioned  to 
any  State  to  be  allocated  from  the  State's  quota 
reserve  to  land-grant  institutions  identified  in 
the  Act  of  May  8,  1914  (38  Stat.  372,  chapter  79; 
7  U.S.C.  341  et  seq.),  and  colleges  eligible  to  re- 
ceive funds  under  the  Act  of  August  30,  1890 
(26  Stat.  419,  chapter  841;  7  U.S.C.  321  et  seq.), 
including  Tuskegee  Institute  and,  as  appropri- 
ate, the  Agricultural  Research  Service  of  the 
Department  of  Agriculture  to  be  used  for  ex- 
perimental and  research  purposes. 

(b)  Quantity 

The  quantity  of  the  quota  allocated  to  an  in- 
stitution under  this  section  shall  not  exceed  the 
quantity  of  the  quota  held  by  each  such  institu- 
tion during  the  1985  crop  year,  except  that  the 
total  quantity  allocated  to  all  institutions  in  a 
State  shall  not  exceed  Vio  of  1  percent  of  the 
State's  basic  quota. 

(c)  Limitation 

The  director  of  the  agricultural  experiment 
station  for  a  State  shall  be  required  to  ensure, 
to  the  extent  practicable,  that  farm  operators 
in  the  State  do  not  produce  quota  peanuts 
under  subsection  (a)  of  this  section  in  excess  of 
the  quantity  needed  for  experimental  and  re- 
search purposes. 

(d)  Crops 

Notwithstanding  any  other  provision  of  law, 
this  section  shall  be  effective  only  for  the  1991 
through  1995  crops  of  peanuts. 

(Feb.  16,  1938,  ch.  30,  title  III,  §  358c,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  VIII,  §  805, 
104  Stat.  3474.) 

References  in  Text 

Act  of  May  8,  1914  (38  Stat.  372,  chapter  79;  7  U.S.C. 
341  et  seq.),  referred  to  in  subsec.  (a),  is  known  as  the 
"Smith-Lever  Act",  and  also  known  as  the  "Agricultur- 
al Work  Extension  Act",  which  is  classified  generally 
to  subchapter  IV  (§  341  et  seq.)  of  chapter  13  of  this 
title.  For  complete  classification  of  this  Act  to  the 
Code,  see  Short  Title  note  set  out  under  section  341  of 
this  title  and  Tables. 

Act  of  August  30,  1890  (26  Stat.  419,  chapter  841;  7 
U.S.C.  321  et  seq.),  referred  to  in  subsec.  (a),  is  popu- 
larly known  as  the  "Agricultural  College  Act  of  1890" 
and  also  as  the  "Second  Morrill  Act",  which  is  classi- 
fied generally  to  subchapter  II  (§  321  et  seq.)  of  chap- 
ter 13  of  this  title.  For  complete  classification  of  this 
Act  to  the  Code,  see  Short  Title  note  set  out  under 
section  321  of  this  title  and  Tables. 

Effective  Date 

Section  effective  beginning  with  1991  crop  of  an  ag- 
ricultural commodity,  with  provision  for  prior  crops, 
see  section  1171  of  Pub.  L.  101-624,  set  out  as  an  Effec- 
tive Date  of  1990  Amendment  note  under  section  1421 
of  this  title. 
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Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1358-1  of  this 
title. 

§  1359.  Marketing  penalties 

(a)  The  marketing  of  any  peanuts  in  excess  of 
the  marketing  quota  for  the  farm  on  which 
such  peanuts  are  produced,  or  the  marketing  of 
peanuts  from  any  farm  for  which  no  acreage  al- 
lotment was  determined,  shall  be  subject  to  a 
penalty  at  a  rate  equal  to  75  per  centum  of  the 
support  price  for  peanuts  for  the  marketing 
year  (August  1  to  July  31).  Such  penalty  shall 
be  paid  by  the  person  who  buys  or  otherwise  ac- 
quires the  peanuts  from  the  producer,  or,  if  the 
peanuts  are  marketed  by  the  producer  through 
an  agent,  the  penalty  shall  be  paid  by  such 
agent,  and  such  person  or  agent  may  deduct  an 
amount  equivalent  to  the  penalty  from  the 
price  paid  to  the  producer.  The  Secretary  may 
require  collection  of  the  penalty  upon  a  portion 
of  each  lot  of  peanuts  marketed  from  the  farm 
equal  to  the  proportion  which  the  acreage  of 
peanuts  in  excess  of  the  farm-acreage  allotment 
is  of  the  total  acreage  of  peanuts  on  the  farm. 
If  the  person  required  to  collect  the  penalty 
fails  to  collect  such  penalty,  such  person  and  all 
persons  entitled  to  share  in  the  peanuts  mar- 
keted from  the  farm  or  the  proceeds  thereof 
shall  be  jointly  and  severally  liable  for  the 
amount  of  the  penalty.  All  funds  collected  pur- 
suant to  this  section  shall  be  deposited  in  a  spe- 
cial deposit  account  with  the  Treasurer  of  the 
United  States  and  such  amounts  as  are  deter- 
mined, in  accordance  with  regulations  pre- 
scribed by  the  Secretary,  to  be  penalties  in- 
curred shall  be  transferred  to  the  general  f imd 
of  the  Treasury  of  the  United  States.  Amounts 
collected  in  excess  of  determined  penalties  shall 
be  paid  to  such  producers  as  the  Secretary  de- 
termines, in  accordance  with  regulations  pre- 
scribed by  him,  bore  the  burden  of  the  pasnnent 
of  the  amount  collected.  Such  special  account 
shall  be  administered  by  the  Secretary  and  the 
basis  for,  the  amoimt  of,  and  the  producer  enti- 
tled to  receive  a  payment  from  such  accoimt, 
when  determined  in  accordance  with  regula- 
tions prescribed  by  the  Secretary,  shall  be  final 
and  conclusive.  Peanuts  produced  in  a  calendar 
year  in  which  marketing  quotas  are  in  effect 
for  the  marketing  year  beginning  therein  shall 
be  subject  to  such  quotas  even  though  the  pea- 
nuts are  marketed  prior  to  the  date  on  which 
such  marketing  year  begins.  If  any  producer 
falsely  identifies  or  fails  to  account  for  the  dis- 
position of  any  peanuts,  an  amoimt  of  peanuts 
equal  to  the  normal  yield  of  the  number  of 
acres  harvested  in  excess  of  the  farm  acreage 
allotment  shall  be  deemed  to  have  been  mar- 
keted in  excess  of  the  marketing  quota  for  the 
farm,  and  the  penalty  in  respect  thereof  shall 
be  paid  and  remitted  by  the  producer.  If  any 
amoimt  of  peanuts  produced  on  one  farm  is 
falsely  identified  by  a  representation  that  such 
peanuts  were  produced  on  another  farm,  the 
acreage  allotments  next  established  for  both 
such  farms  shaU  be  reduced  by  that  percentage 
which  such  amount  was  of  the  respective  farm 
marketing  quotas,  except  that  such  reduction 
for  any  such  farm  shall  not  be  made  if  the  Sec- 
retary through  the  local  committees  finds  that 


no  person  connected  with  such  farm  caused, 
aided,  or  acquiesced  in  such  marketing;  and  if 
proof  of  the  disposition  of  any  amount  of  pea- 
nuts is  not  furnished  as  required  by  the  Secre- 
tary, the  acreage  allotment  next  established  for 
the  farm  on  which  such  peanuts  are  produced 
shall  be  reduced  by  a  percentage  similarly  com- 
puted. Notwithstanding  any  other  provisions  of 
this  subpart,  no  refund  of  any  penalty  shall  be 
made  because  of  peanuts  kept  on  the  farm  for 
seed  or  for  home  consumption. 

(b)  The  provisions  of  this  subpart  shall  not 
apply,  beginning  with  the  1959  crop,  to  peanuts 
produced  on  any  farm  on  which  the  acreage 
harvested  for  nuts  is  one  acre  or  less  provided 
the  producers  who  share  in  the  peanuts  pro- 
duced on  such  farm  do  not  share  in  the  peanuts 
produced  on  any  other  farm.  If  the  producers 
who  share  in  the  peanuts  produced  on  a  farm 
on  which  the  acreage  harvested  for  nuts  is  one 
acre  or  less  also  share  in  the  peanuts  produced 
on  other  farm(s)  the  peanuts  produced  on  such 
farm  on  acreage  in  excess  of  the  allotment,  if 
any,  determined  for  the  farm  shall  be  consid- 
ered as  excess  acreage  and  the  marketing  penal- 
ties provided  by  subsection  (a)  of  this  section 
shall  apply. 

(c)  The  word  "peanuts"  for  the  purposes  of 
this  chapter  shall  mean  all  peanuts  produced, 
excluding  any  peanuts  which  it  is  established 
by  the  producer  or  otherwise,  in  accordance 
with  regulations  of  the  Secretary,  were  not 
picked  or  threshed  either  before  or  after  mar- 
keting from  the  farm,  or  were  marketed  by  the 
producer  before  drying  or  removal  of  moisture 
from  such  peanuts  either  by  natural  or  artifi- 
cial means  for  consumption  exclusively  as 
boiled  peanuts. 

(d)  The  person  liable  for  payment  or  collec- 
tion of  the  penalty  provided  by  this  section 
shall  be  liable  also  for  interest  thereon  at  the 
rate  of  6  per  centum  per  annum  from  the  date 
the  penalty  becomes  due  until  the  date  of  pay- 
ment of  such  penalty. 

(e)  Until  the  amount  of  the  penalty  provided 
by  this  section  is  paid,  a  lien  on  the  crop  of  pea- 
nuts with  respect  to  which  such  penalty  is  in- 
curred, and  on  any  subsequent  crop  of  peanuts 
subject  to  marketing  quotas  in  which  the 
person  liable  for  pasmaent  or  the  penalty  has  an 
interest  shall  be  in  effect  in  favor  of  the  United 
States. 

(Feb.  16,  1938,  ch.  30,  title  III,  §  358d,  formerly 
§  359,  as  added  Apr.  3,  1941,  ch.  39,  §  1,  55  Stat. 
90,  and  amended  July  9,  1942,  ch.  497,  §  1(2), 
(3),  56  Stat.  653;  Aug.  1,  1947,  ch.  445,  §  2,  61 
Stat.  721;  July  3,  1948,  ch.  827,  title  II,  §  207(d), 
62  Stat.  1257;  Mar.  31,  1950,  ch.  81,  §  6(a),  64 
Stat.  42;  Apr.  12,  1951,  ch.  28,  §  2,  65  Stat.  31; 
Mar.  28,  1952,  ch.  110,  66  Stat.  27;  May  28,  1956, 
ch.  327,  title  III,  §§  305,  306,  70  Stat.  205;  Aug. 
13,  1957,  Pub.  L.  85-127,  71  Stat.  344;  Aug.  21, 
1958,  Pub.  L.  85-717,  §  2,  72  Stat.  709;  Sept.  29, 
1977,  Pub.  L.  95-113,  title  VIII,  |  804,  91  Stat, 
946;  July  7, 1979,  Pub.  L.  96-31,  93  Stat.  81;  Dec. 
22.  1981,  Pub.  L.  97-98.  title  VII,  §  704,  95  Stat. 
1251;  Dec.  23,  1985,  Pub.  L.  99-198,  title  VII, 
§704,  99  Stat.  1435;  Aug.  14,  1989,  Pub.  L. 
101-82,  title  VI,  §601,  103  Stat.  586;  renum- 
bered §  358d  and  amended  Dec.  13, 1991,  Pub.  L. 
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102-237,   title   I,   §  117(a),   (b)(2)(C),    105  Stat. 
1841.) 

Codification 

Section  is  set  out  in  this  supplement  to  reflect  termi- 
nation of  amendment  by  section  704  of  Pub.  L.  99-198 
and  section  601  of  Pub.  L.  101-82,  see  Effective  and 
Termination  Dates  of  1985  and  1989  Amendment  notes 
below. 

Amendments 

1991— Subsec.  (b).  Pub.  L.  102-237,  §  117(b)(2)(C)(i), 
made  a  technical  amendment  to  the  reference  to  sub- 
section (a)  of  this  section  to  reflect  a  change  in  the 
reference  to  the  corresponding  provision  of  the  origi- 
nal act. 

Subsecs.  (m)(l)(C),  (i),  (ii).  (p)(l),  (r)(2)(A).  Pub.  L. 
102-237.  §  117(b)(2)(C)(ii),  made  a  technical  amend- 
ment to  the  reference  to  section  1445c-2  of  this  title  to 
reflect  the  renumbering  of  the  corresponding  section 
of  the  original  act. 

1989— Subsec.  (p)(2)(B)(i).  Pub.  L.  101-82.  §601(1). 
which  temporarily  directed  that  "(less  such  reasonable 
allowances  for  shrinkage  as  the  Secretary  may  pre- 
scribe)" be  struck  out  was  executed  by  striking  out 
"(less  such  reasonable  allowance  for  shrinkage  as  the 
Secretary  may  prescribe)"  after  "in  all  of  the  follow- 
ing quantities"  to  reflect  the  probable  intent  of  Con- 
gress. See  Effective  and  Termination  Dates  of  1989 
Amendment  note  below. 

Subsec.  (p)(2)(B)(iv).  Pub.  L.  101-82,  §  601(2),  added 
cl.  (iv). 

Effective  and  Termination  Dates  of  1989 
Amendment 

Section  601  of  Pub.  L.  101-82  provided  that  the 
amendment  made  by  that  section  is  effective  only  for 
1988  through  1990  crops  of  peanuts. 

Effective  and  Termination  Dates  of  1985 
Amendbient 

Section  704  of  Pub.  L.  99-198  provided  that  the 
amendment  made  by  that  section  is  effective  only  for 
1986  through  1990  crops  of  peanuts. 

Inapplicability  to  1991  Through  1995  Crops  of 
Peanuts 

Pub.  L.  101-624,  title  VIII,  §  801(3),  Nov.  28,  1990. 
104  Stat.  3459,  provided  that  subsecs.  (a),  (b).  (d).  and 
(e)  of  this  section  are  inapplicable  to  1991  through 
1995  crops  of  peanuts. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1358-1.  1359a. 
1445C-3  of  this  title. 

§  1359a.  Marketing  penalties  and  disposition  of  addi- 
tional peanuts  for  1991  through  1995  crops  of 
peanuts 

(a)  Marketing  penalties 
(1)  In  general 
(A)  Marketing  peanuts  in  excess  of  quota 

The  marketing  of  any  peanuts  for  domes- 
tic edible  use  in  excess  of  the  farm  pound- 
age quota  for  the  farm  on  which  the  pea- 
nuts are  produced  shall  be  subject  to  penal- 
ty at  a  rate  equal  to  140  percent  of  the  sup- 
port price  for  quota  peanuts  for  the  market- 
ing year  in  which  the  marketing  occurs. 
The  penalty  shall  not  apply  to  the  market- 
ing of  breeder  or  Foundation  seed  peanuts 
grown  and  marketed  by  a  publicly  owned 
agricultural  experiment  station  (including  a 
State   operated   seed   organization)   under 


such  regulations  as  the  Secretary  may  pre- 
scribe. 

(B)  Marketing  year 

For  purposes  of  this  section,  the  market- 
ing year  for  peanuts  shall  be  the  12-month 
period  beginning  August  1  and  ending  July 
31. 

(C)  Marketing  additional  peanuts 

The  marketing  of  any  additional  peanuts 
from  a  farm  shall  be  subject  to  the  same 
penalty  unless  the  peanuts,  in  accordance 
with  regulations  established  by  the  Secre- 
tary, are— 

(i)  placed  imder  loan  at  the  additional 
loan  rate  in  effect  for  the  peanuts  under 
section  1445c-3  of  this  title  and  not  re- 
deemed by  the  producers; 

(ii)  marketed  through  an  area  market- 
ing association  designated  pursuant  to 
section  1445c-3(c)(l)  of  this  title;  or 

(iii)  marketed  under  contracts  between 
handlers  and  producers  pursuant  to  sub- 
section (f )  of  this  section. 

(2)  Payer 

The  penalty  shall  be  paid  by  the  person 
who  buys  or  otherwise  acquires  the  peanuts 
from  the  producer  or,  if  the  peanuts  are  mar- 
keted by  the  producer  through  an  agent,  the 
penalty  shall  be  paid  by  the  agent.  The 
person  or  agent  may  deduct  an  amount  equiv- 
alent to  the  penalty  from  the  price  paid  to 
the  producer. 

(3)  Failure  to  collect 

If  the  person  required  to  collect  the  penalty 
fails  to  collect  the  penalty,  the  person  and  all 
persons  entitled  to  share  in  the  peanuts  mar- 
keted from  the  farm  or  the  proceeds  thereof 
shall  be  jointly  and  severally  liable  with  such 
persons  who  failed  to  collect  the  penalty  for 
the  amount  of  the  penalty. 

(4)  Application  of  quota 

Peanuts  produced  in  a  calendar  year  in 
which  farm  poundage  quotas  are  in  effect  for 
the  marketing  year  beginning  therein  shall  be 
subject  to  the  quotas  even  though  the  pea- 
nuts are  marketed  prior  to  the  date  on  which 
the  marketing  year  begins. 

(5)  False  information 

If  any  producer  falsely  identifies,  fails  to  ac- 
curately certify  planted  acres,  or  fails  to  ac- 
count for  the  disposition  of  any  peanuts  pro- 
duced on  the  planted  acres,  a  quantity  of  pea- 
nuts equal  to  the  greater  of  the  farm's  aver- 
age or  actual  yield,  as  determined  by  the  Sec- 
retary, times  the  planted  acres,  shall  be 
deemed  to  have  been  marketed  in  violation  of 
permissible  uses  of  quota  and  additional  pea- 
nuts. Any  penalty  payable  imder  this  para- 
graph shall  be  paid  and  remitted  by  the  pro- 
ducer. 

(6)  Unintentional  violations 

The  Secretary  shall  authorize,  \mder  such 
regulations  as  the  Secretary  shall  issue,  the 
county  committees  established  under  section 
590h(b)  of  title  16  to  waive  or  reduce  market- 
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ing  penalties  provided  for  under  this  subsec- 
tion in  cases  which  the  committees  determine 
that  the  violations  that  were  the  basis  of  the 
penalties  were  unintentional  or  without 
knowledge  on  the  part  of  the  parties  con- 
cerned. 

(7)  De  minimis  violations 

Errors  in  weight  that  do  not  exceed  one- 
tenth  of  1  percent  in  the  case  of  any  one  mar- 
keting document  shall  not  be  considered  to  be 
marketing  violations  except  in  cases  of  fraud 
or  conspiracy. 

(b)  Use  of  quota  and  additional  peanuts 

(1)  Quota  peanuts 

Only  quota  peanuts  may  be  retained  for  use 
as  seed  or  for  other  uses  on  a  farm.  When 
peanuts  are  so  retained,  such  retention  shall 
be  considered  as  marketings  of  quota  peanuts, 
except  that  the  Secretary  may  exempt  from 
consideration  as  marketings  of  quota  peanuts 
seeds  of  peanuts  for  the  quantity  involved 
that  are  used  to  produce  peanuts  excluded 
under  section  1359(c)  of  this  title,  are  imique 
strains,  and  are  not  commercially  available. 

(2)  Additional  peanuts 

Additional  peanuts  shall  not  be  retained  for 
use  on  a  farm  and  shall  not  be  marketed  for 
domestic  edible  use,  except  as  provided  in 
subsection  (g)  of  this  section. 

(3)  Seed 

Except  as  provided  in  paragraph  (1),  seed 
for  planting  of  any  peanut  acreage  in  the 
United  States  shall  be  obtained  solely  from 
quota  peanuts  marketed  or  considered  mar- 
keted for  domestic  edible  use. 

(c)  Marketing  peanuts  with  excess  quantity,  grade,  or 

quality 

On  a  finding  by  the  Secretary  that  the  pea- 
nuts marketed  from  any  crop  for  domestic 
edible  use  by  a  handler  are  larger  in  quantity  or 
higher  in  grade  or  quality  than  the  peanuts 
that  could  reasonably  be  produced  from  the 
quantity  of  peanuts  having  the  grade,  kernel 
content,  and  quality  of  the  quota  peanuts  ac- 
quired by  the  handler  from  the  crop  for  the 
marketing,  the  handler  shall  be  subject  to  a 
penalty  equal  to  140  percent  of  the  loan  level 
for  quota  peanuts  on  the  quantity  of  peanuts 
that  the  Secretary  determines  are  in  excess  of 
the  quantity,  grade,  or  quality  of  the  peanuts 
that  could  reasonably  have  been  produced  from 
the  peanuts  so  acquired. 

(d)  Handling  and  disposal  of  additional  peanuts 

(1)  In  general 

Except  as  provided  in  paragraph  (2),  the 
Secretary  shaU  require  that  the  handling  and 
disposal  of  additional  peanuts  be  supervised 
by  agents  of  the  Secretary  or  by  area  market- 
ing associations  designated  pursuant  to  sec- 
tion 1445c-3(c)(l)  of  this  title. 

(2)  Supervision  by  nonhandlers 

(A)  In  general 

Supervision  of  the  handling  and  disposal 
of  additional  peanuts  by  a  handler  shall  not 
be  required  under  paragraph  (1)  if  the  han- 


dler agrees  in  writing,  prior  to  any  handling 
or  disposal  of  the  peanuts,  to  comply  with 
regulations  that  the  Secretary  shall  issue. 

(B)  Regulations 

The  regulations  issued  by  the  Secretary 
under  subparagraph  (A)  shall  include  the 
following  provisions: 

(I)  Types  of  exported  or  crushed  peanuts 

Handlers  of  shelled  or  milled  peanuts 
may  export  or  crush  peanuts  classified  by 
type  in  all  of  the  following  quantities: 

(I)  Sound  split  kernel  peanuts 

Sound  split  kernel  peanuts  purchased 
by  the  handler  as  additional  peanuts  to 
which,  under  price  support  loan  sched- 
ules, a  mandated  deduction  with  respect 
to  the  price  paid  to  the  producer  of  the 
peanuts  would  be  applied  due  to  the 
percentage  of  the  soimd  splits. 

(II)  Sound  mature  kernel  peanuts 

Sound  mature  kernel  peanuts  (which 
term  includes  sound  split  kernel  peanuts 
and  sound  whole  kernel  peanuts)  in  an 
amount  equal  to  the  poundage  of  the 
peanuts  purchased  by  the  handler  as  ad- 
ditional peanuts,  less  the  total  poundage 
of  soimd  split  kernel  peanuts  described 
in  subclause  (I). 

(III)  Remainder 

The  remaining  quantity  of  total 
kernel  content  of  peanuts  purchased  by 
the  handler  as  additional  peanuts. 

(II)  Documentation 

Handlers  shall  ensure  that  any  addition- 
al peanuts  exported  or  crushed  are  evi- 
denced by  onboard  bills  of  lading  or  other 
appropriate  documentation  as  may  be  re- 
quired by  the  Secretary,  or  both. 

(III)  Loss  of  peanuts 

If  a  handler  suffers  a  loss  of  peanuts  as 
a  result  of  fire,  flood,  or  any  other  condi- 
tion beyond  the  control  of  the  handler, 
the  portion  of  the  loss  allocated  to  con- 
tracted additional  peanuts  shall  not  be 
greater  than  the  portion  of  the  handler's 
total  peanut  purchases  for  the  year  at- 
tributable to  contracted  additional  pea- 
nuts purchased  for  export  or  crushing  by 
the  handler  during  the  year. 

(Iv)  Shrinkage  allowance 

(I)  In  general 

The  obligation  of  a  handler  to  export 
or  crush  peanuts  in  quantities  described 
in  this  subparagraph  shall  be  reduced 
by  a  shrinkage  allowance,  to  be  deter- 
mined by  the  Secretary,  to  reflect  actual 
dollar  value  shrinkage  experienced  by 
handlers  in  conmiercial  operations, 
except  that  the  allowance  shall  not  be 
less  than  4  percent,  except  as  provided 
in  subclause  (II). 

(II)  Common  Industry  practices 

The  Secretary  may  provide  a  lower 
shrinkage  allowance  for  a  handler  who 
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fails  to  comply  with  resMctions  on  the 
use  of  peanuts,  as  may  be  specified  by 
the  Commodity  Credit  Corporation,  to 
take  into  account  common  industry 
practices. 

(3)  Adequate  finances  and  facilities 

A  handler  shall  submit  to  the  Secretary 
adequate  financial  guarantees,  as  well  as  evi- 
dence of  adequate  facilities  and  assets,  with 
the  facilities  under  the  control  and  operation 
of  the  handler,  to  ensure  the  handler's  com- 
pliance with  the  obligation  to  export  peanuts. 

(4)  Commingling  of  like  peanuts 

Quota  and  additional  peanuts  of  like  type 
and  segregation  or  quality  may,  under  regula- 
tions issued  by  the  Secretary,  be  commingled 
and  exchanged  on  a  dollar  value  basis  to  fa- 
cilitate warehousing,  handling,  and  market- 
ing. 

(5)  Penalty 

(A)  In  general 

Except  as  provided  in  subparagraph  (B), 
the  failure  by  a  handler  to  comply  with  reg- 
ulations issued  by  the  Secretary  governing 
the  disposition  and  handling  of  additional 
peanuts  shall  subject  the  handler  to  a  pen- 
alty at  a  rate  equal  to  140  percent  of  the 
loan  level  for  quota  peanuts  on  the  quantity 
of  peanuts  involved  in  the  violation. 

(B)  Nondelivery 

A  handler  shall  not  be  subject  to  a  penal- 
ty for  failure  to  export  additional  peanuts  if 
the  peanuts  were  not  delivered  to  the  han- 
dler. 

(6)  Reentry  of  exported  peanuts 

If  any  additional  peanuts  exported  by  a 
handler  are  reentered  into  the  United  States 
in  commercial  quantities  as  determined  by 
the  Secretary,  the  importer  thereof  shall  be 
subject  to  a  penalty  at  a  rate  equal  to  140  per- 
cent of  the  loan  level  for  quota  peanuts  on 
the  quantity  of  peanuts  reentered, 
(e)  Special  export  credits 

(1)  In  general 

The  Secretary  shall,  with  due  regard  for 
the  integrity  of  the  peanut  program,  promul- 
gate regulations  that  will  permit  any  handler 
of  peanuts  who  manufactures  peanut  prod- 
ucts from  domestic  edible  peanuts  to  export 
the  products  and  receive  credit  for  the  fulfill- 
ment of  export  obligations  for  the  peanut 
content  of  the  products  against  which  the 
export  credits  the  handler  may  thereafter 
apply,  up  to  the  amount  thereof,  equivalent 
quantities  of  additional  peanuts  of  the  same 
type  acquired  by  the  handler  and  used  in  the 
domestic  edible  market.  The  peanuts  so  ac- 
quired for  the  domestic  edible  market  as  pro- 
vided in  this  subsection  shall  be  of  the  same 
crop  year  as  the  peanuts  used  in  the  manufac- 
ture of  the  products  so  exported. 

(2)  Certification 

Under  such  regulations,  the  Secretary  shall 
require  all  handlers  who  are  peanut  product 
manufacturers  to  submit  annual  certifications 
of  peanut  product  content  on  a  product-by- 


product basis.  Any  changes  in  peanut  product 
formulas  as  affecting  peanut  content  shall  be 
recorded  within  90  days  of  the  changes.  The 
Secretary  shall  conduct  an  annual  review  of 
the  certifications.  The  Secretary  shall  pursue 
all  available  remedies  with  respect  to  persons 
who  fail  to  comply  with  this  paragraph. 

(3)  Records 

The  Secretary  shall  require  handlers  who 
are  peanut  product  manufacturers  to  main- 
tain and  provide  such  documents  as  are  neces- 
sary to  ensure  compliance  with  this  subsec- 
tion and  to  maintain  the  integrity  of  the 
peanut  program. 

(f)  Contracts  for  purchase  of  additional  peanuts 

(1)  In  general 

Handlers  may,  under  such  regulations  as 
the  Secretary  may  issue,  contract  with  pro- 
ducers for  the  purchase  of  additional  peanuts 
for  crushing  or  export,  or  both. 

(2)  Submission  to  Secretary 

(A)  Contract  deadline 

Any  such  contract  shall  be  completed  and 
submitted  to  the  Secretary  (or  if  designated 
by  the  Secretary,  the  area  marketing  asso- 
ciation) for  approval  not  later  than  Septem- 
ber 15  of  the  year  in  which  the  crop  is  pro- 
duced. 

(B)  Extension  of  deadline 

The  Secretary  may  extend  the  deadline 
under  subparagraph  (A)  by  up  to  15  days  in 
response  to  damaging  weather  or  related 
condition  (as  defined  in  section  112  of  the 
Disaster  Assistance  Act  of  1989  ^  (7  U.S.C. 
1421  et  seq.)).  The  Secretary  shall  announce 
the  extension  no  later  than  September  5  of 
the  year  in  which  the  crop  is  produced. 

(3)  Form 

The  contract  shall  be  executed  on  a  form 
prescribed  by  the  Secretary.  The  form  shall 
require  such  information  as  the  Secretary  de- 
termines appropriate  to  ensure  the  proper 
handling  of  the  additional  peanuts,  including 
the  identity  of  the  contracting  parties,  the 
poimdage,  and  category  of  the  peanuts,  the 
disclosure  of  any  liens,  and  the  intended  dis- 
position of  the  peanuts. 

(4)  Information  for  handling  and  processing  addi- 
tional peanuts 

Notwithstanding  any  other  provision  of  this 
section,  any  person  wishing  to  handle  and 
process  additional  peanuts  as  a  handler  shall 
submit  to  the  Secretary  (or  if  designated  by 
the  Secretary,  the  area  marketing  associa- 
tion), such  information  as  may  be  required 
under  subsection  (d)  of  this  section  by  such 
date  as  prescribed  by  the  Secretary  so  as  to 
permit  final  action  to  be  taken  on  the  applica- 
tion by  July  1  of  each  marketing  year. 

(5)  Terms 

Each  such  contract  shall  contain  the  final 
price  to  be  paid  by  the  handler  for  the  pea- 
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nuts  involved  and  a  specific  prohibition 
against  the  disposition  of  the  peanuts  for  do- 
mestic edible  or  seed  use. 

(6)  Suspension  of  restrictions  on  imported  peanuts 
Notwithstanding  any  other  provision  of  this 
chapter,  if  the  President  issues  a  proclama- 
tion imder  section  624  of  this  title  temporari- 
ly suspending  restrictions  on  the  importation 
of  peanuts,  the  Secretary  shall,  subject  to 
such  terms  and  conditions  as  the  Secretary 
may  prescribe,  permit  a  handler,  with  the 
written  consent  of  the  producer,  to  purchase 
additional  peanuts  from  any  producer  who 
contracted  with  the  handler  and  to  offer  the 
peanuts  for  sale  for  domestic  edible  use. 
(g)  Marketing  of  peanuts  owned  or  controlled  by 
Commodity  Credit  Corporation 

(1)  In  general 

Subject  to  section  1427  of  this  title,  any 
peanuts  owned  or  controlled  by  the  Commod- 
ity Credit  Corporation  may  be  made  available 
for  domestic  edible  use,  in  accordance  with 
regulations  issued  by  the  Secretary,  so  long  as 
doing  so  does  not  result  in  substantially  in- 
creased cost  to  the  Commodity  Credit  Corpo- 
ration. Additional  peanuts  received  under 
loan  shall  be  offered  for  sale  for  domestic 
edible  use  at  prices  not  less  than  those  re- 
quired to  cover  all  costs  incurred  with  respect 
to  the  peanuts  for  such  items  as  inspection, 
warehousing,  shrinkage,  and  other  expenses, 
plus— 

(A)  not  less  than  100  percent  of  the  loan 
value  of  quota  peanuts  if  the  additional 
peanuts  are  sold  and  paid  for  during  the 
harvest  season  on  delivery  by  and  with  the 
written  consent  of  the  producer; 

(B)  not  less  than  105  percent  of  the  loan 
value  of  quota  peanuts  if  the  additional 
peanuts  are  sold  after  delivery  by  the  pro- 
ducer but  not  later  than  December  31  of 
the  marketing  year;  or 

(C)  not  less  than  107  percent  of  the  loan 
value  of  quota  peanuts  if  the  additional 
peanuts  are  sold  later  than  December  31  of 
the  marketing  year. 

(2)  Acceptance  of  bids  by  area  marketing  associa- 
tions 

(A)  In  general 

Except  as  provided  in  subparagraph  (B), 
for  the  period  from  the  date  additional  pea- 
nuts are  delivered  for  loan  to  March  1  of 
the  calendar  year  following  the  year  in 
which  the  additional  peanuts  were  harvest- 
ed, the  area  marketing  association  designat- 
ed piu^uant  to  section  1445c-3(c)(l)  of  this 
title  shall  have  sole  authority  to  accept  or 
reject  lot  list  bids  when  the  sales  price,  as 
determined  under  this  subsection,  equals  or 
exceeds  the  minimum  price  at  which  the 
Commodity  Credit  Corporation  may  sell  its 
stocks  of  additional  peanuts. 

(B)  Modification 

The  area  marketing  association  and  the 
Commodity  Credit  Corporation  may  agree 
to  modify  the  authority  granted  by  sub- 
paragraph (A)  to  facilitate  the  orderly  mar- 
keting of  additional  peanuts. 


(3)  Producer  marketing  and  expenses 

Notwithstanding  any  other  provision  of  this 
chapter,  the  Secretary  shall,  in  any  determi- 
nation required  under  subsections  (a)(2)  and 
(b)(1)  of  section  1445c-3  of  this  title,  include 
any  additional  marketing  expenses  required 
by  law,  excluding  the  amount  of  any  assess- 
ment required  under  the  Omnibus  Budget 
Reconciliation  Act  of  1990. 

(h)  Administration 

(1)  Interest 

The  person  liable  for  pasnnent  or  collection 
of  any  penalty  provided  for  in  this  section 
shall  be  liable  also  for  interest  thereon  at  a 
rate  per  anmmi  equal  to  the  rate  per  annum 
of  interest  that  was  charged  the  Conmiodity 
Credit  Corporation  by  the  Treasury  of  the 
United  States  on  the  date  the  penalty  became 
due. 

(2)  De  minimis  quantity 

This  section  shall  not  apply  to  peanuts  pro- 
duced on  any  farm  on  which  the  acreage  har- 
vested for  nuts  is  one  acre  or  less  if  the  pro- 
ducers who  share  in  the  peanuts  produced  on 
the  farm  do  not  share  in  the  peanuts  pro- 
duced on  any  other  farm. 

(3)  Liens 

Until  the  amount  of  the  penalty  provided 
by  this  section  is  paid,  a  lien  on  the  crop  of 
peanuts  with  respect  to  which  the  penalty  is 
incurred,  and  on  any  subsequent  crop  of  pea- 
nuts subject  to  farm  poundage  quotas  in 
which  the  person  liable  for  payment  of  the 
penalty  has  an  interest,  shall  be  in  effect  in 
favor  of  the  United  States. 

(4)  Penalties 

(A)  Procedures 

Notwithstanding  any  other  provision  of 
law,  the  liability  for  and  the  amoimt  of  any 
penalty  assessed  under  this  section  shall  be 
determined  in  accordance  with  such  proce- 
dures as  the  Secretary  by  regulation  may 
prescribe.  The  facts  constituting  the  basis 
for  determining  the  liability  for  or  amoimt 
of  any  penalty  assessed  imder  this  section, 
when  officially  determined  in  conformity 
with  the  applicable  regulations  prescribed 
by  the  Secretary,  shall  be  final  and  conclu- 
sive and  shall  not  be  reviewable  by  any 
other  officer  or  agency  of  the  Government. 

(B)  Judicial  review 

Nothing  in  this  section  shall  be  construed 
as  prohibiting  any  court  of  competent  juris- 
diction from  reviewing  any  determination 
made  by  the  Secretary  with  respect  to 
whether  the  determination  was  made  in 
conformity  with  the  applicable  law  and  reg- 
ulations. 

(C)  Civil  penalties 

All  penalties  imposed  under  this  section 
shall  for  all  purposes  be  considered  civil 
penalties. 
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(5)  Reduction  of  penalties 

(A)  In  general 

Notwithstanding  any  other  provision  of 
law  and  except  as  provided  in  subparagraph 
(B),  the  Secretary  may  reduce  the  amount 
of  any  penalty  assessed  against  handlers 
under  this  section  by  any  appropriate 
amount,  including,  in  an  appropriate  case, 
eliminating  the  penalty  entirely,  if  the  Sec- 
retary finds  that  the  violation  on  which  the 
penalty  is  based  was  minor  or  inadvertent, 
and  that  the  reduction  of  the  penalty  will 
not  impair  the  operation  of  the  peanut  pro- 
gram. 

(B)  Failure  to  export  contracted  additional  pea- 
nuts 

The  amount  of  any  penalty  imposed  on  a 
handler  under  this  section  that  resulted 
from  the  failure  to  export  or  crush  con- 
tracted additional  peanuts  shall  not  be  re- 
duced by  the  Secretary, 
(i)  Crops 

Notwithstanding  any  other  provision  of  law, 
this  section  shall  be  effective  only  for  the  1991 
through  1995  crops  of  peanuts. 

(Feb.  16,  1938,  ch.  30,  title  III,  §  359e,  formerly 
§  359a,  as  added  Nov.  28,  1990,  Pub.  L.  101-624, 
title  VIII,  §804,  104  Stat.  3467,  renumbered 
§  358e  and  amended  Dec.  13,  1991,  Pub.  L. 
102-237,  title  I,  §  117(a),  (b)(2)(D),  105  Stat. 
1841.) 

References  in  Text 

Section  112  of  the  Disaster  Assistance  Act  of  1989  (7 
U.S.C.  1421  et  seq.),  referred  to  in  subsec.  (f)(2)(B),  is 
section  112  of  Pub.  L.  101-82,  which  is  set  out  in  a  note 
under  section  1421  of  this  title. 

The  Omnibus  Budget  Reconciliation  Act  of  1990,  re- 
ferred to  in  subsec.  (g)(3),  is  Pub.  L.  101-508,  Nov.  5, 
1990,  104  Stat.  1388.  For  complete  classification  of  this 
Act  to  the  Code,  see  Tables. 

Amendments 

1991— Subsec.  (b)(1).  Pub.  L.  102-237,  §  117(b)(2)(D), 
made  a  technical  amendment  to  the  reference  to  sec- 
tion 1359(c)  of  this  title  to  reflect  the  renumbering  of 
the  corresponding  section  of  the  original  act. 

Effective  Date 

Section  effective  beginning  with  the  1991  crop  of  an 
agricultural  commodity,  with  provision  for  prior  crops, 
see  section  1171  of  Pub.  L.  101-624,  set  out  as  an  Effec- 
tive Date  of  1990  Amendment  note  under  section  1421 
of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1445c-3  of  this 
title. 

SUBPART  VII— MARKETING  QUOTAS— SUGAR  AND 
CRYSTALLINE  FRUCTOSE 

§  1359aa.  Information  reporting 

(a)  Duty  of  processors,  refiners  and  manufacturers  to 

report 
(1)  Processors  and  refiners 

All  sugarcane  processors,  cane  sugar  refin- 
ers, and  sugar  beet  processors  shall  furnish 
the  Secretary,  on  a  monthly  basis,  such  infor- 
mation as  the  Secretary  may  require  to  ad- 


minister sugar  programs,  including  the  quan- 
tity of  purchases  of  sugarcane,  sugar  beets, 
and  sugar,  and  production,  importation,  dis- 
tribution, and  stock  levels  of  sugar. 

(2)  Manufacturers  of  crystalline  fructose 

All  manufacturers  of  crystalline  fructose 
from  com  (hereafter  in  this  subpart  referred 
to  as  "crystalline  fructose")  shall  furnish  the 
Secretary,  on  a  monthly  basis,  such  informa- 
tion as  the  Secretary  may  require  with  re- 
spect to  the  manufacturer's  distribution  of 
crystalline  fructose. 

(b)  Duty  of  producers  to  report 

The  Secretary  may  require  a  producer  of 
sugarcane  or  sugar  beets  to  report,  in  the 
manner  prescribed  by  the  Secretary,  the  pro- 
ducer's sugarcane  or  sugar  beet  yields  and  acres 
planted  to  sugarcane  or  sugar  beets,  respective- 
ly. 

(c)  Penalty 

Any  person  willfully  failing  or  refusing  to  fur- 
nish the  information,  or  furnishing  willfully 
any  false  information,  shall  be  subject  to  a  civil 
penalty  of  not  more  than  $10,000  for  each  such 
violation. 

(d)  Monthly  reports 

Taking  into  consideration  the  information  re- 
ceived under  subsection  (a)  of  this  section,  the 
Secretary  shall  publish  on  a  monthly  basis  com- 
posite data  on  production,  imports,  distribution, 
and  stock  levels  of  sugar  and  composite  data  on 
distributions  of  crystalline  fructose. 

(Feb.  16,  1938,  ch.  30,  title  III,  §  359a,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  IX,  §  902, 
104  Stat.  3479,  and  amended  Dec.  13,  1991,  Pub. 
L.  102-237,  title  I,  §  111(c),  105  Stat.  1830.) 

Prior  Provisions 

Another  section  359a  of  act  Feb.  16,  1938,  was  re- 
numbered section  359e  and  is  classified  to  section 
1359a  of  this  title. 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-237,  §  111(c)(1),  added 
subsec.  (a)  and  struck  out  former  subsec.  (a)  which 
read  as  follows:  "All  cane  sugar  refiners  and  sugar  beet 
processors  and  all  manufacturers  of  crystalline  fruc- 
tose from  com  (hereafter  in  this  subpart  referred  to  as 
'crystalline  fructose')  shall  furnish  the  Secretary,  on  a 
monthly  basis,  such  information  as  the  Secretary  may 
require  with  respect  to  the  person's  importation,  dis- 
tribution, and  stock  levels  of  sugar  or  crystalline  fruc- 
tose, respectively." 

Subsecs.  (b),  (c).  Pub.  L.  102-237,  §  111(c)(2).  (3), 
added  subsec.  (b)  and  redesignated  former  subsecs.  (b) 
and  (c)  as  (c)  and  (d),  respectively. 

Subsec.  (d).  Pub.  L.  102-237,  §  111(c)(2),  (4).  redesig- 
nated subsec.  (c)  as  (d),  substituted  "data  on  produc- 
tion, imports,"  for  "data  on  imports,"  and  inserted 
"composite  data  on  distributions  of"  after  "sugar 
and". 

Effective  Date 

Subpart  effective  beginning  with  the  1991  crop  of  an 
agricultural  commodity,  with  provision  for  prior  crops, 
see  section  1171  of  Pub.  L.  101-624.  set  out  as  an  Effec- 
tive Date  of  1990  Amendment  note  under  section  1421 
of  this  title. 
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Section  Referred  to  m  Other  Sections 

This  section  is  referred  to  in  section  1359jj  of  this 
title. 

§  1359bb.  Marketing  allotments  for  sugar  and  crystal- 
line fructose 

(a)  Sugar  estimates 

(1)  In  general 

Before  the  beginning  of  each  of  the  fiscal 
years  1992  through  1996,  the  Secretary  shall 
estimate— 

(A)  the  quantity  of  sugar  that  wiU  be  con- 
sumed in  the  United  States  during  the  fiscal 
year  (other  than  sugar  imported  for  the 
production  of  polyhydric  alcohol  or  to  be 
refined  and  reexported  in  refined  form  or  in 
sugar  containing  products)  and  the  quantity 
of  sugar  that  would  provide  for  reasonable 
carryover  stocks; 

(B)  the  quantity  of  sugar  that  will  be 
available  from  carry-in  stocks  or  from  do- 
mestically-produced sugarcane  and  sugar 
beets  for  consumption  in  the  United  States 
during  the  year;  and 

(C)  the  quantity  of  sugar  that  will  be  im- 
ported for  consumption  in  the  United 
States  during  the  year  (other  than  sugar 
imported  for  the  production  of  polyhydric 
alcohol  or  to  be  refined  and  reexported  in  a 
refined  form  or  in  sugar  containing  prod- 
ucts), based  on  the  difference  between— 

(i)  the  sum  of  the  quantity  of  estimated 
consumption  and  reasonable  carryover 
stocks;  and 

(ii)  the  quantity  of  sugar  estimated  to 
be  available  from  domestically-produced 
sugarcane  and  sugar  beets  and  from 
carry-in  stocks. 

(2)  Quarterly  reestimates 

The  Secretary  shall  make  quarterly  reesti- 
mates of  sugar  consumption,  stocks,  produc- 
tion, and  imports  for  a  fiscal  year  no  later 
than  the  beginning  of  each  of  the  second 
through  fourth  quarters  of  the  fiscal  year. 

(b)  Sugar  allotments 

(1)  In  general 

For  any  fiscal  year  in  which  the  Secretary 
estimates,  under  subsection  (a)(1)(C)  of  this 
section,  that  imports  of  sugar  for  consump- 
tion in  the  United  States  (other  than  sugar 
imported  for  the  production  of  polyhydric  al- 
cohol or  to  be  refined  and  reexported  in  re- 
fined form  or  in  sugar  containing  products) 
will  be  less  than  1,250,000  short  tons,  raw 
value,  the  Secretary  shall  establish  for  that 
year  appropriate  allotments  under  section 
1359CC  of  this  title  for  the  marketing  by  proc- 
essors of  sugar  processed  from  domestically- 
produced  sugarcane  and  sugar  beets,  at  a 
level  that  the  Secretary  estimates  will  result 
in  imports  of  sugar  of  not  less  than  1,250,000 
short  tons,  raw  value,  for  that  year. 

(2)  Products 

The  Secretary  may  include  sugar  products, 
whose  majority  content  is  sucrose  or  crystal- 
line fructose  for  human  consumption,  derived 
from  sugarcane,  sugar  beets,  molasses  or 
sugar  in  the  allotments  under  paragraph  (1) 


if  the  Secretary  determines  it  to  be  appropri- 
ate for  purposes  of  this  subpart. 

(c)  Crystalline  fructose  allotments 

For  any  fiscal  year  in  which  the  Secretary  es- 
tablishes allotments  for  the  marketing  of  sugar 
under  section  1359cc  of  this  title,  the  Secretary 
shall  establish  for  that  year  appropriate  allot- 
ments for  the  marketing  by  manufacturers  of 
crystalline  fructose  manufactured  from  com,  at 
a  total  level  not  to  exceed  the  equivalent  of 
200,000  tons  of  sugar,  raw  value,  during  the 
fiscal  year,  in  a  manner  that  is  fair,  efficient, 
and  equitable  to  manufacturers. 

(d)  Prohibitions 

(1)  Sugar 

(A)  Exceeding  allocation 

At  any  time  allotments  are  in  effect  and 
allocated  to  processors  under  section  1359dd 
of  this  title,  the  total  of— 

(i)  the  quantity  of  sugar  marketed  by  a 
processor,  plus 

(ii)  the  quantity  of  sugar  pledged  as  col- 
lateral by  the  processor  for  a  price  sup- 
port loan  under  section  1446g  of  this  title, 

shall  not  exceed  the  quantity  of  the  alloca- 
tion of  the  allotment  made  to  the  processor. 

(B)  Exceptions 

Subparagraph  (A)  shall  not  apply— 

(i)  to  the  marketing  during  a  fiscal  year 
of  sugar  pledged  in  that  fiscal  year  as  col- 
lateral for  a  price  support  loan  under  sec- 
tion 1446g  of  this  title  after  the  sugar  has 
been  subsequently  redeemed;  or 

(ii)  to  any  sale  of  sugar  by  a  processor  to 
another  processor  made  to  enable  the 
other  processor  to  fulfill  the  quantity  of 
the  allocation  of  the  allotment  made  to 
the  other  processor. 

(2)  Crystalline  fructose 

At  any  time  crystalline  fructose  allotments 
are  in  effect  for  manufacturers  under  subsec- 
tion (c)  of  this  section,  no  manufacturer  may 
market  crystalline  fructose  in  excess  of  the 
manufacturer's  allotment.  No  restrictions  or 
allotments  shall  be  established  on  the  mar- 
ketings of  any  liquid  fructose  produced  from 
com. 

(3)  Civil  penalty 

Any  processor  who  violates  paragraph  (1)  or 
manufacturer  who  violates  paragraph  (2) 
shall  be  liable  to  the  Commodity  Credit  Cor- 
poration for  a  civil  penalty  in  an  amount 
equal  to  3  times  the  United  States  market 
value,  at  the  time  of  the  commission  of  the 
violation,  of  that  quantity  of  sugar  or  crystal- 
line fructose  involved  in  the  violation. 

(4)  **Market"  defined 

For  purposes  of  this  subpart,  the  term 
"market"  shall  mean  to  sell  or  otherwise  dis- 
pose of  in  commerce  in  the  United  States  (in- 
cluding, with  respect  to  any  integrated  proc- 
essor and  refiner,  the  movement  of  raw  cane 
sugar  into  the  refining  process). 

(Feb.  16,  1938,  ch.  30,  title  III,  §  359b,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  IX,  §  902, 
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104  Stat.  3480.  and  amended  Dec.  13,  1991.  Pub. 
L.  102-237.  title  I,  §  111(d).  105  Stat.  1831.) 

Amendments 

1991-Subsec.  (a).  Pub.  L.  102-237.  §  111(d)(1),  added 
subsec.  (a)  and  struck  out  former  subsec.  (a)  which 
read  as  follows: 

"(1)  In  general.— Before  the  beginning  of  each  of 
the  fiscal  years  1992  through  1996,  the  Secretary  shall 
estimate— 

"(A)  the  quantity  of  sugar  that  will  be  consumed 
in  the  customs  territory  of  the  United  States  during 
the  fiscal  year  (other  than  sugar  imported  for  pur- 
poses other  than  human  consumption); 

"(B)  the  quantity  of  sugar  that  will  be  available 
from  carry-in  stocks  or  from  domestically-produced 
sugarcane  and  sugar  beets  for  consumption  in  the 
United  States  during  the  year;  and 

"(C)  the  quantity  of  sugar  that  will  be  imported 
for  consumption  during  the  year  (other  than  sugar 
imported  for  purposes  other  than  human  consump- 
tion), based  on  the  difference  between— 

"(i)  the  quantity  of  estimated  consumption;  and 
"(ii)  the  quantity  of  sugar  estimated  to  be  avail- 
able from  domestically-produced  sugarcane  and 
sugar  beets  and  from  carry-in  stocks. 
"(2)  Quarterly  reestimates.— The  Secretary  shall 
make   quarterly  reestimates   of  sugar  consumption, 
availability,  and  imports  for  a  fiscal  year  no  later  than 
the  beginning  of  each  of  the  second  through  fourth 
quarters  of  the  fiscal  year." 

Subsec.  (b).  Pub.  L.  102-237,  §  111(d)(2),  added 
subsec.  (b)  and  struck  out  former  subsec.  (b)  which 
read  as  follows: 

"(1)  In  general.— For  any  fiscal  year  in  which  the 
Secretary  estimates,  under  subsection  (a)  of  this  sec- 
tion, that  imports  of  sugar  for  consumption  in  the 
United  States  will  be  less  than  1,250,000  short  tons, 
raw  value,  the  Secretary  shall  establish  for  that  year 
appropriate  allotments  under  section  1359cc  of  this 
title  for  the  marketing  by  processors  of  sugar  proc- 
essed from  domestically-produced  sugarcane  and  sugar 
beets  in  a  manner  that  is  fair,  efficient,  and  equitable 
to  producers,  processors,  and  refiners,  at  a  level  that 
the  Secretary  estimates  will  result  in  imports  of  sugar 
of  not  less  than  1,250,000  short  tons,  raw  value,  for 
that  year. 

"(2)  Products.— The  Secretary  may  include  products 
of  sugar  in  the  allotments  imder  paragraph  (1)  if  the 
Secretary  determines  it  to  be  appropriate  for  purposes 
of  this  subpart." 

Subsec.  (d)(4).  Pub.  L.  102-237,  §  111(d)(3),  inserted 
"(including,  with  respect  to  any  integrated  processor 
and  refiner,  the  movement  of  raw  cane  sugar  into  the 
refining  process)"  after  "United  States". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1359cc,  1359jj 
of  this  title. 

§  1359CC.  Establishment  of  marketing  allotments 

(a)  In  general 

The  Secretary  shall  establish  marketing  allot- 
ments for  sugar  for  any  fiscal  year  in  which  the 
allotments  are  required  under  section  1359bb(b) 
of  this  title  in  accordance  with  this  section. 

(b)  Overall  allotment  quantity 

(1)  In  general 

The  Secretary  shall  establish  the  overall 
quantity  of  sugar  to  be  allotted  for  the  fiscal 
year  (hereafter  in  this  subpart  referred  to  as 
the  "overall  allotment  quantity")  by  deduct- 
ing from  the  sum  of  the  estimated  sugar  con- 
sumption and  reasonable  carryover  stocks  (at 
the  end  of  the  fiscal  year)  for  the  fiscal  year, 


as  determined  under  section  1359bb(a)  of  this 
title— 

(A)  1,250,000  short  tons,  raw  value;  and 

(B)  carry-in  stocks  of  sugar,  including 
sugar  in  Commodity  Credit  Corporation  in- 
ventory. 

(2)  Adjustment 

The  Secretary  shall  adjust  the  overall  allot- 
ment quantity  to  the  maximum  extent  practi- 
cable to  avoid  the  forfeiture  of  sugar  to  the 
Commodity  Credit  Corporation. 

(c)  Allotment 

The  overall  allotment  quantity  for  the  fiscal 
year  shall  be  allotted  among— 

(1)  sugar  derived  from  sugar  beets;  and 

(2)  sugar  derived  from  sugarcane. 

(d)  Percentage  factors 

(1)  In  general 

The  Secretary  shall  establish  percentage 
factors  for  the  overall  beet  sugar  and  cane 
sugar  allotments  applicable  for  a  fiscal  year. 
The  Secretary  shall  establish  the  percentage 
factors  in  a  fair  and  equitable  manner  on  the 
basis  of  past  marketings  of  sugar  (considering 
for  such  purposes  the  marketings  of  sugar 
processed  from  sugarcane  and  sugar  beets  of 
any  or  all  of  the  1985  through  1989  crops), 
processing  and  refining  capacity,  and  the  abil- 
ity of  processors  to  market  the  sugar  covered 
under  the  allotments. 

(2)  Publication 

The  Secretary  shall  publish  these  percent- 
age factors  in  the  Federal  Register,  along 
with  a  description  of  the  Secretary's  reasons 
for  establishhig  the  factors,  as  provided  in 
section  1359hh(c)  of  this  title. 

(e)  Marketing  allotment 

The  marketing  allotment  for  sugar  derived 
from  sugarcane  and  the  marketing  allotment 
for  sugar  derived  from  sugar  beets  for  a  fiscal 
year,  in  each  case,  shall  be  a  quantity  equal  to 
the  product  of  multiplying  the  overall  allot- 
ment quantity  for  the  fiscal  year  by  the  per- 
centage factor  established  by  the  Secretary 
under  subsection  (d)(1)  of  this  section  for  the 
allotment. 

(f)  State  cane  sugar  allotments 

The  allotment  for  sugar  derived  from  sugar- 
cane shall  be  further  allotted,  among  the  5 
States  in  the  United  States  in  which  sugarcane 
is  produced,  in  a  fair  and  equitable  manner  on 
the  basis  of  past  marketings  of  sugar  (consider- 
ing for  such  purposes  the  average  of  market- 
ings of  sugar  processed  from  sugarcane  in  the  2 
highest  years  of  production  from  each  State 
from  the  1985  through  1989  crops),  processing 
capacity,  and  the  ability  of  processors  to 
market  the  sugar  covered  under  the  allotments. 

(g)  Adjustment  of  marketing  allotments 

(1)  In  general 

The  Secretary  shall,  based  on  reestimates 
under  section  1359bb(a)(2)  of  this  title— 

(A)  adjust  upward  or  downward  market- 
ing  allotments   established   under   subsec- 
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tions  (a)  through  (f )  of  this  section  in  a  fair 
and  equitable  manner; 

(B)  establish  marketing  allotments  for  the 
fiscal  year  or  any  portion  of  such  fiscal 
year;  or 

(C)  suspend  the  allotments, 

as  the  Secretary  determines  appropriate,  to 
reflect  changes  in  estimated  sugar  consump- 
tion, stocks,  production,  or  imports. 

(2)  Allocation  to  processors 

In  the  case  of  any  increase  or  decrease  in  an 
allotment,  each  allocation  to  a  processor  of 
the  allotment  imder  section  1359dd  of  this 
title,  and  each  proportionate  share  estab- 
lished with  respect  to  the  allotment  under 
section  1359ff(b)  of  this  title,  shall  be  in- 
creased  or  decreased  by  the  same  percentage 
that  the  allotment  is  increased  or  decreased. 

(3)  Reductions 

Whenever  a  marketing  allotment  for  a 
fiscal  year  is  required  to  be  reduced  during 
the  fiscal  year  under  this  subsection,  if  the 
quantity  of  sugar  marketed,  including  sugar 
pledged  as  collateral  for  a  price  support  loan 
under  section  1446g  of  this  title,  for  the  fiscal 
year  at  the  time  of  the  reduction  by  any  indi- 
vidual processor  covered  by  the  allotment  ex- 
ceeds the  processor's  reduced  allocation,  the 
allocation  of  an  allotment,  if  any,  next  estab- 
lished for  the  processor  shall  be  reduced  by 
the  quantity  of  the  excess  sugar  marketed, 
(h)  Filling  cane  sugar  and  beet  sugar  allotments 

Each  marketing  allotment  for  cane  sugar  es- 
tablished under  this  section  may  only  be  filled 
with  sugar  processed  from  domestically  grown 
sugarcane,  and  each  marketing  allotment  for 
beet  sugar  established  under  this  section  may 
only  be  filled  with  sugar  processed  from  domes- 
tically grown  sugar  beets. 

(Feb.  16,  1938,  ch.  30,  title  III,  §  359c,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  IX,  §  902, 
104  Stat.  3481,  and  amended  Dec.  13,  1991,  Pub. 
L.  102-237,  title  I,  §  111(e),  105  Stat.  1832.) 

Amendbients 

1991— Subsec.  (b)(1).  Pub.  L.  102-237,  §  111(e)(1),  in 
introductory  provisions,  substituted  "from  the  sum  of 
the  estimated  sugar  consumption  and  reasonable 
carryover  stocks  (at  the  end  of  the  fiscal  year)"  for 
"from  the  estimated  sugar  consiunptlon"  and  in 
subpar.  (A)  struck  out  "(representing  minimum  im- 
ports of  sugar  for  consumption  in  the  United  States 
during  the  fiscal  year)"  after  "raw  value". 

Subsec.  (b)(2).  Pub.  L.  102-237,  §  111(e)(2),  substitut- 
ed "avoid  the  forfeiture  of  sugar  to"  for  "prevent  the 
accumulation  of  sugar  acquired  by". 

Subsec.  (f).  Pub.  L.  102-237,  §  111(e)(3),  in  heading 
substituted  "cane  sugar  allotments"  for  "sugarcane  al- 
lotment" and  in  text  substituted  "allotted,  among"  for 
"allotted  among"  and  "produced."  for  "produced". 

Subsec.  (g)(1).  Pub.  L.  102-237,  §  111(e)(4)(A),  added 
par.  (1)  and  struck  out  former  par.  (1)  which  read  as 
follows:  "The  Secretary  shall,  based  on  reestimates 
under  section  1359bb(a)(2)  of  this  title,  adjust  upward 
or  downward  marketing  aUotments  established  \mder 
subsections  (a)  through  (f )  of  this  section  in  a  fair  and 
equitable  manner,  or  suspend  the  allotments,  as  the 
Secretary  determines  appropriate,  to  reflect  changes 
in  estimated  sugar  consumption,  availability,  or  im- 
ports." 

Subsec.  (g)(3).  Pub.  L.  102-237,  §  111(e)(4)(B),  added 
par.  (3)  and  struck  out  former  par.  (3)  which  read  as 


follows:  "Whenever  a  marketing  allotment  for  a  fiscal 
year  is  required  to  be  reduced  during  the  fiscal  year 
under  this  paragraph— 

"(A)  if  the  quantity  of  the  sugar  marketed,  includ- 
ing sugar  pledged  as  coUateral  for  a  price  support 
loan  imder  section  1446g  of  this  title,  for  the  fiscal 
year  at  the  time  of  the  reduction  under  the  allot- 
ment by  all  processors  covered  by  the  allotment  ex- 
ceeds the  reduced  allotment,  the  quantity  of  the 
excess  sugar  marketed  shall  be  deducted— 

"(i)  if  beet  sugar  is  involved,  from  the  marketing 
allotment,  if  any.  next  established  for  beet  sugar; 
or 

"(ii)  if  cane  sugar  is  involved,  from  the  market- 
ing allotment  next  established  for  the  State;  and 
"(B)  if  the  quantity  of  sugar  marketed,  including 
sugar  pledged  as  coUateral  for  a  price  support  loan 
under  section  1446g  of  this  title,  for  the  fiscal  year 
at  the  time  of  the  reduction  by  any  individual  proc- 
essor covered  by  the  allotment  exceeds  the  proces- 
sor's reduced  allocation,  the  quantity  of  the  excess 
sugar  marketed  shall  be  deducted  from  the  alloca- 
tion of  an  aUotment,  if  any,  next  established  for  the 
processor." 

Subsec.  (h).  Pub.  L.  102-237.  §  111(e)(5).  added 
subsec.  (h)  and  struck  out  former  subsec.  (h)  "Filling 
sugarcane  and  sugar  beet  allotments"  which  read  as 
follows:  "Except  as  otherwise  provided  in  section 
1359ee  of  this  title,  each  marketing  allotment  of 
sugarcane  established  under  this  section  may  only  be 
filled  with  sugar  processed  from  domestically  grown 
sugarcane,  and  each  marketing  allotment  of  sugar 
beets  established  under  this  section  may  only  be  filled 
with  sugar  processed  from  domestically  grown  sugar 
beets." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1359bb,  1359dd, 
1359ff ,  1359JJ  of  this  title. 

§  1359dd.  Allocation  of  marketing  allotments 
(a)  In  general 

(1)  Allocation  to  processors 

Whenever  marketing  allotments  are  estab- 
lished for  a  fiscal  year  imder  section  1359cc  of 
this  title,  in  order  to  afford  all  interested  per- 
sons an  equitable  opportunity  to  market 
sugar  under  an  allotment,  the  Secretary  shall 
allocate  each  such  allotment  among  the  proc- 
essors covered  by  the  allotment. 

(2)  Hearing  and  notice 

(A)  Cane  sugar 

The  Secretary  shall  make  allocations  for 
cane  sugar  after  a  hearing,  if  requested  by 
interested  parties,  and  on  such  notice  as  the 
Secretary  by  regulation  may  prescribe,  in 
such  manner  and  in  such  quantities  as  to 
provide  a  fair,  efficient,  and  equitable  distri- 
bution of  the  allocations  by  taking  into  con- 
sideration processing  capacity,  past  market- 
ings of  sugar,  and  the  ability  of  each  proces- 
sor to  market  sugar  covered  by  that  portion 
of  the  allotment  allocated.  Each  such  allo- 
cation shall  be  subject  to  adjustment  under 
section  1359cc(g)  of  this  title. 

(B)  Beet  sugar 

The  Secretary  shall  make  allocations  for 
beet  sugar  after  a  hearing,  if  requested  by 
interested  parties,  and  on  such  notice  as  the 
Secretary  by  regulation  may  prescribe,  in 
such  manner  and  in  such  quantities  as  to 
provide  a  fair,  efficient,  and  equitable  distri- 
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bution  of  the  allocations  by  taking  into  con- 
sideration processing  capacity,  past  market- 
ings of  sugar  (considering  for  the  purposes 
the  marketings  of  sugar  processed  from 
sugar  beets  of  any  or  all  of  the  1985 
through  1989  crops),  and  the  ability  of  each 
processor  to  market  sugar  covered  by  that 
portion  of  the  allotment  allocated.  Each 
such  allocation  shall  be  subject  to  adjust- 
ment imder  section  1359cc(g)  of  this  title. 
(b)  Filling  cane  sugar  allotments 

Except  as  otherwise  provided  in  section 
1359ee  of  this  title,  a  State  cane  sugar  allot- 
ment established  under  section  1359cc(f )  of  this 
title  for  a  fiscal  year  may  be  filled  only  with 
sugar  processed  from  sugarcane  grown  in  the 
State  covered  by  the  allotment. 

(Feb.  16,  1938,  ch.  30,  title  III,  §  359d,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  IX,  §  902, 
104  Stat.  3483,  and  amended  Dec.  13,  1991,  Pub. 
L.  102-237.  title  I,  §  111(f),  105  Stat.  1833.) 

Amendments 

1991— Subsec.  (a)(2)(A).  (B).  Pub.  L.  102-237. 
§  111(f)(1),  substituted  "after  a  hearing,  if  requested 
by  interested  parties.''  for  "after  such  hearing". 

Subsec.  (b).  Pub.  L.  102-237,  §  111(f)(2),  added 
subsec.  (b)  and  struck  out  former  subsec.  (b)  which 
read  as  follows:  "Except  as  otherwise  provided  in  sec- 
tion 1359ee  of  this  title,  the  marketing  aUotment  es- 
tablished for  cane  sugar  under  this  subpart  for  a  fiscal 
year  may  be  filled  only  with  sugar  processed  from 
sugarcane  grown  in  the  State  covered  by  the  allot- 
ment." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1359bb,  1359cc. 
1359ff.  1359gg.  135911. 1359jj  of  this  title. 

§  1359ee.  Reassignment  of  deficits 

(a)  Estimates  of  deficits 

At  any  time  allotments  are  in  effect  under 
this  subpart,  the  Secretary,  from  time  to  time, 
shall  determine  whether  (in  view  of  then-cur- 
rent inventories  of  sugar,  the  estimated  produc- 
tion of  sugar  and  expected  marketings,  and 
other  pertinent  factors)  any  processor  of  sugar- 
cane will  be  unable  to  market  the  sugar  covered 
by  the  portion  of  the  State  cane  sugar  allot- 
ment allocated  to  the  processor  and  whether 
any  processor  of  sugar  beets  will  be  unable  to 
market  sugar  covered  by  the  portion  of  the  beet 
sugar  allotment  allocated  to  the  processor. 

(b)  Reassignment  of  deficits 

(1)  Cane  sugar 

If  the  Secretary  determines  that  any  sugar- 
cane processor  who  has  been  allocated  a 
share  of  a  State  cane  sugar  allotment  will  be 
imable  to  market  the  processor's  allocation  of 
the  State's  allotment  for  the  fiscal  year— 

(A)  the  Secretary  first  shall  reassign  the 
estimated  quantity  of  the  deficit  to  the  allo- 
cations for  other  processors  within  that 
State,  depending  on  the  capacity  of  each 
other  processor  to  fill  the  portion  of  the 
deficit  to  be  assigned  to  it  and  takdng  into 
accoimt  the  interests  of  producers  served  by 
the  processors; 

(B)  if  after  the  reassignments  the  deficit 
cannot  be  completely  eliminated,  the  Secre- 


tary shall  reassign  the  estimated  quantity 
of  the  deficit  proportionately  to  the  allot- 
ments for  other  cane  sugar  States,  depend- 
ing on  the  capacity  of  each  other  State  to 
fill  the  portion  of  the  deficit  to  be  assigned 
to  it,  with  the  reassigned  quantity  to  each 
State  to  be  allocated  among  processors  in 
that  State  in  proportion  to  the  allocations 
of  the  processors;  and 

(C)  if  after  the  reassignments,  the  deficit 
cannot  be  completely  eliminated,  the  Secre- 
tary shall  reassign  the  remainder  to  im- 
ports. 

(2)  Beet  sugar 

If  the  Secretary  determines  that  a  sugar 
beet  processor  who  has  been  allocated  a  share 
of  the  beet  sugar  allotment  will  be  imable  to 
market  that  allocation— 

(A)  the  Secretary  first  shall  reassign  the 
estimated  quantity  of  the  deficit  to  the  al- 
lotments for  other  sugar  beet  processors, 
depending  on  the  capacity  of  each  other 
processor  to  fill  the  portion  of  the  deficit  to 
be  assigned  to  it  and  taking  into  account 
the  interests  of  producers  served  by  the 
processors;  and 

(B)  if  after  the  reassignments,  the  deficit 
cannot  be  completely  eliminated,  the  Secre- 
tary shall  reassign  the  remainder  to  im- 
ports. 

(3)  Corresponding  increase 

The  allocation  of  each  processor  receiving  a 
reassigned  quantity  of  an  allotment  under 
this  subsection  for  a  fiscal  year  shall  be  in- 
creased to  reflect  the  reassignment. 

(Feb.  16,  1938,  ch.  30,  title  III,  §  359e,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  IX.  §  902, 
104  Stat.  3484,  and  amended  Dec.  13,  1991.  Pub. 
L.  102-237.  title  I.  §  111(g).  105  Stat.  1833.) 

Abiendments 

1991— Pub.  L.  102-237  amended  section  generally, 
substituting  present  provisions  for  provisions  relating 
to  assignment  of  deficits,  estimates  of  production  and 
marketing  of  sugar,  and  reassignment  of  deficits  in 
case  of  undermarketing  of  cane  and  beet  sugar. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1359dd,  1359jj 
of  this  title. 

§  1359ff.  Provisions  applicable  to  producers 

(a)  Processor  assurances 

Whenever  allotments  for  a  fiscal  year  are  al- 
located to  processors  under  section  1359dd  of 
this  title,  the  Secretary  shall  obtain  from  the 
processors  such  assurances  as  the  Secretary 
considers  adequate  that  the  allocation  will  be 
shared  among  producers  served  by  the  proces- 
sor in  a  fair  and  equitable  manner  that  ade- 
quately reflects  producers'  production  histories. 
Any  dispute  between  a  processor  and  a  produc- 
er, or  group  of  producers,  with  respect  to  the 
sharing  of  the  processor's  allocation  shall  be  re- 
solved through  arbitration  by  the  Secretary  on 
the  request  of  either  party. 
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(b)  Proportionate  shares  of  certain  allotments 

(1)  In  general 

(A)  States  affected 

In  any  case  in  which  a  State  allotment  is 
established  under  section  1359cc(f )  of  this 
title  and  there  are  in  excess  of  250  sugar- 
cane producers  in  the  State  (other  than 
Puerto  Rico),  the  Secretary  shall  make  a 
determination  under  subparagraph  (B). 

(B)  Determination 

The  Secretary  shall  determine,  for  each 
State  allotment  described  in  subparagraph 
(A),  whether  the  production  of  sugar,  in  the 
absence  of  proportionate  shares,  will  be 
greater  than  the  quantity  needed  to  enable 
processors  to  fill  the  allotment  and  provide 
a  normal  carryover  inventory. 

(2)  Establishment  of  proportionate  shares 

If  the  Secretary  determines  under  para- 
graph (1)  that  the  quantity  of  sugar  proc- 
essed from  all  crops  by  all  processors  covered 
by  a  State  allotment  for  a  fiscal  year  will  be 
in  excess  of  the  quantity  needed  to  enable 
processors  to  fill  the  allotment  for  the  fiscal 
year  and  provide  a  normal  carryover  invento- 
ry, the  Secretary  shall  establish  a  proportion- 
ate share  for  each  sugarcane-producing  farm 
that  limits  the  acreage  of  sugarcane  that  may 
be  harvested  on  the  farm  for  sugar  or  seed 
during  the  fiscal  year  the  allotment  is  in 
effect  as  provided  in  this  subsection.  Each 
such  proportionate  share  shall  be  subject  to 
adjustment  under  section  1359cc(g)  of  this 
title. 

(3)  Method  of  determining 

For  purposes  of  determining  proportionate 
shares  for  any  crop  of  sugarcane: 

(A)  The  Secretary  shall  establish  the 
State's  per-acre  yield  goal  for  a  crop  of 
sugarcane  at  a  level  (not  less  than  the  aver- 
age per-acre  yield  in  the  State  for  the  pre- 
ceding 5  years,  as  determined  by  the  Secre- 
tary) that  will  ensure  an  adequate  net 
return  per  poimd  to  producers  in  the  State, 
taking  into  consideration  any  available  pro- 
duction research  data  that  the  Secretary 
considers  relevant. 

(B)  The  Secretary  shall  adjust  the  per- 
acre  yield  goal  by  the  average  recovery  rate 
of  sugar  produced  from  sugarcane  by  proc- 
essors in  the  State. 

(C)  The  Secretary  shall  convert  the  State 
allotment  for  the  fiscal  year  involved  into  a 
State  acreage  allotment  for  the  crop  by  di- 
viding the  State  allotment  by  the  per-acre 
yield  goal  for  the  State,  as  established 
imder  subparagraph  (A)  and  as  further  ad- 
justed under  subparagraph  (B). 

(D)  The  Secretary  shall  establish  a  uni- 
form reduction  percentage  for  the  crop  by 
dividing  the  State  acreage  allotment,  as  de- 
termined for  the  crop  imder  subparagraph 
(C),  by  the  simi  of  all  adjusted  acreage 
bases  in  the  State,  as  determined  by  the 
Secretary. 

(E)  The  uniform  reduction  percentage  for 
the  crop,  as  determined  under  subpara- 
graph (D),  shall  be  applied  to  the  acreage 


base  for  each  sugarcane-producing  farm  in 
the  State  to  determine  the  farm's  propor- 
tionate share  of  sugarcane  acreage  that 
may  be  harvested  for  sugar  or  seed. 

(4)  Acreage  base 

For  purposes  of  this  subsection,  the  acreage 
base  for  each  sugarcane-producing  farm  shall 
be  determined  by  the  Secretary,  as  follows: 

(A)  The  acreage  base  for  any  farm  shall 
be  the  number  of  acres  that  is  equal  to  the 
average  of  the  acreage  planted  and  consid- 
ered planted  for  harvest  for  sugar  or  seed 
on  the  farm  in  each  of  the  5  crop  years  pre- 
ceding the  fiscal  year  the  proportionate 
share  will  be  in  effect. 

(B)  Acreage  planted  to  sugarcane  that 
producers  on  a  farm  were  unable  to  harvest 
to  sugarcane  for  sugar  or  seed  because  of 
drought,  flood,  other  natural  disaster,  or 
other  condition  beyond  the  control  of  the 
producers  may  be  considered  as  harvested 
for  the  production  of  sugar  or  seed  for  pur- 
poses of  this  paragraph. 

(5)  Violation 

(A)  In  general 

Whenever  proportionate  shares  are  in 
effect  in  a  State  for  a  crop  of  sugarcane, 
producers  on  a  farm  shall  not  knowingly 
harvest,  or  allow  to  be  harvested,  for  sugar 
or  seed  an  acreage  of  sugarcane  in  excess  of 
the  farm's  proportionate  share  for  the 
fiscal  year,  or  otherwise  violate  proportion- 
ate share  regulations  issued  by  the  Secre- 
tary under  section  1359hh(a)  of  this  title. 

(B)  Civil  penalty 

Any  producer  who  violates  subparagraph 
(A)  shall  be  liable  to  the  Commodity  Credit 
Corporation  for  a  civil  penalty  in  an 
amount  equal  to  3  times  the  United  States 
market  value,  at  the  time  of  the  commission 
of  the  violation,  of  the  quantity  of  sugar 
produced  from  that  quantity  of  sugarcane 
involved  in  the  violation.  The  quantity  of 
sugarcane  involved  shall  be  determined 
based  on  the  per-acre  yield  goal  established 
under  paragraph  (3). 

(6)  Waiver 

Notwithstanding  the  preceding  subpara- 
graph, the  Secretary  may  authorize  the 
county  and  State  committees  established 
under  section  590h(b)  of  title  16  to  waive  or 
modify  deadlines  and  other  proportionate 
share  requirements  in  cases  in  which  lateness 
or  failure  to  meet  the  other  requirements 
does  not  affect  adversely  the  operation  of 
proportionate  shares. 

(Feb.  16,  1938,  ch.  30,  title  III,  §  359f,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  IX.  §  902, 
104  Stat.  3484,  and  amended  Dec.  13,  1991,  Pub. 
L.  102-237.  title  I,  §  111(h),  105  Stat.  1834.) 

Abcendments 

1991— Subsec.  (b)(1)(A).  Pub.  L.  102-237,  §  111(h)(1), 
substituted  "250  sugarcane  producers  in  the  State 
(other  than  Puerto  Rico)"  for  "250  producers  in  such 
State". 
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Subsec.  (b)(2)(A).  Pub.  L.  102-237,  §  111(h)(2),  substi- 
tuted "establish  a  proportionate  share  for  each  sugar- 
cane-producing farm  that  limits  the  acreage  of  sugar- 
cane that  may  be  harvested  on  the  farm  for  sugar  or 
seed  during"  for  ''establish  proportionate  shares  for 
the  crop  of  sugarcane  that  is  harvested  during". 

Subsec.  (b)(3).  Pub.  L.  102-237,  §  111(h)(3).  added 
par.  (3)  and  struck  out  former  par.  (3)  which  read  as 
follows:  "For  purposes  of  determining  proportionate 
shares  for  any  crop  of  sugarcane: 

"(A)  The  Secretary  shall  establish  the  State's  per- 
acre  yield  goal  for  a  crop  at  a  level  (not  less  than  the 
average  per-acre  yield  in  the  State  for  the  preceding 
5  years,  as  determined  by  the  Secretary)  that  will 
ensure  an  adequate  net  return  per  pound  to  produc- 
ers in  the  State,  taking  into  consideration  any  avail- 
able production  research  data  that  the  Secretary 
deems  relevant. 

"(B)  The  Secretary  shall  convert  the  State  allot- 
ment for  the  fiscal  year  involved  into  a  State  acreage 
allotment  for  the  crop  by  dividing  the  State  allot- 
ment by  the  per-acre  yield  goal  for  the  State,  as  es- 
tablished imder  subparagraph  (A). 

"(C)  The  Secretary  shall  establish  a  uniform  re- 
duction percentage  for  the  crop  by  dividing  the 
State  acreage  allotment,  as  determined  for  the  crop 
under  subparagraph  (B),  by  the  sum  of  all  acreage 
bases  in  the  State,  as  determined  by  the  Secretary, 
that  the  Secretary  estimates  would  otherwise  be 
harvested  for  the  production  of  the  crop  of  sugar- 
cane. 

"(D)  The  uniform  reduction  percentage  for  the 
crop,  as  determined  under  subparagraph  (C),  shall 
be  applied  to  the  acreage  base  for  each  farm  covered 
by  the  State  allotment  to  determine  the  farm's  pro- 
portionate share  for  the  crop." 
Subsec.  (b)(4).  Pub.  L.  102-237,  §  111(h)(3),  added 
par.  (4)  and  struck  out  former  par.  (4)  which  read  as 
follows:  "For  purposes  of  this  subsection,  the  acreage 
base  for  each  sugarcane-producing  farm  shall  be  deter- 
mined by  the  Secretary,  as  follows: 

"(A)  The  acreage  base  for  any  crop  shall  be  the 
number  of  acres  that  is  equal  to  the  average  of  the 
acreage  planted  and  considered  planted  for  harvest 
for  sugar  or  seed  on  the  farm  in  each  of  the  5  crop 
years  preceding  the  crop  year. 

"(B)  Acreage  that  producers  on  a  farm  were 
unable  to  harvest  to  sugarcane  for  sugar  or  seed  be- 
cause of  drought,  flood,  other  natural  disaster,  or 
other  condition  beyond  the  control  of  the  producers 
shall  be  considered  as  harvested  to  sugarcane  for 
sugar  or  seed  for  purposes  of  this  paragraph." 
Subsec.  (b)(5).  Pub.  L.  102-237,  1111(h)(3),  added 
par.  (5)  and  struck  out  former  par.  (5)  which  read  as 
follows: 

"(A)  In  general.— Whenever  proportionate  shares 
are  in  effect  in  a  State  for  a  crop  of  sugarcane,  no  pro- 
ducer in  the  State  knowingly  may  harvest  for  sugar  or 
seed  an  acreage  of  sugarcane  of  the  crop  in  excess  of 
the  farm's  proportionate  share  for  the  crop  or  other- 
wise violate  proportionate  share  regulations  issued  by 
the  Secretary  under  section  1359hh(a)  of  this  title. 

"(B)  Civil  penalty.— Any  producer  who  violates  sub- 
paragraph (A)  shall  be  liable  to  the  Commodity  Credit 
Corporation  for  a  civil  penalty  in  an  amount  equal  to  3 
times  the  United  States  market  value,  at  the  time  of 
the  commission  of  the  violation,  of  that  quantity  of 
sugar  involved  in  the  violation.  The  quantity  of  sugar 
involved  shall  be  determined  based  on  the  per-acre 
yield  goal  established  under  paragraph  (3)." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1359cc,  1359gg. 
135911,  1359JJ  of  this  title. 

§  1359gg.  Special  rules 

(a)  Transfer  of  acreage  base  history 

For  the  purpose  of  establishing  proportionate 
shares  for  sugarcane  farms  under  section  1359ff 


of  this  title,  the  Secretary,  on  application  of 
any  producer,  with  the  written  consent  of  all 
owners  of  a  farm,  may  transfer  the  acreage 
base  history  of  the  farm  to  any  other  parcels  of 
land  of  the  applicant. 

(b)  Preservation  of  acreage  base  history 

If  for  reasons  beyond  the  control  of  a  produc- 
er on  a  farm,  the  producer  is  unable  to  harvest 
an  acreage  of  sugarcane  for  sugar  or  seed  with 
respect  to  all  or  a  portion  of  the  proportionate 
share  established  for  the  farm  under  section 
1359ff  of  this  title,  the  Secretary,  on  the  appli- 
cation of  the  producer  and  with  the  written 
consent  of  all  owners  of  the  farm,  may  preserve 
for  a  period  of  not  more  than  3  consecutive 
years  the  acreage  base  history  of  the  farm  to 
the  extent  of  the  proportionate  share  involved. 
The  Secretary  may  permit  the  proportionate 
share  to  be  redistributed  to  other  farms,  but  no 
acreage  base  history  for  purposes  of  establish- 
ing acreage  bases  shall  accrue  to  the  other 
farms  by  virtue  of  the  redistribution  of  the  pro- 
portionate share. 

(c)  Revisions  of  allocations  and  proportionate  shares 

The  Secretary,  after  such  notice  as  the  Secre- 
tary by  regulation  may  prescribe,  may  revise  or 
amend  any  allocation  of  a  marketing  allotment 
imder  section  1359dd  of  this  title,  or  any  pro- 
portionate share  established  for  a  farm  under 
section  1359ff  of  this  title,  on  the  same  basis  as 
the  initial  allocation  or  proportionate  share  was 
required  to  be  established. 

(Feb.  16.  1938,  ch.  30,  title  III,  §  359g,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  IX,  §  902, 
104  Stat.  3486,  and  amended  Dec.  13.  1991,  Pub. 
L.  102-237,  title  I,  §  lll(i).  105  Stat.  1835.) 

AMENDSfENTS 

1991— Subsecs.  (a)  and  (b).  Pub.  L.  102-237, 
§  lll(i)(l),  added  subsecs.  (a)  and  (b)  and  struck  out 
former  subsecs.  (a)  and  (b)  which  read  as  follows: 

"(a)  Transfer  of  Production  History.— For  the 
purpose  of  establishing  proportionate  shares  for  pro- 
ducers under  section  1359ff  of  this  title,  the  Secretary, 
on  application  of  any  producer,  may  transfer  the  pro- 
duction history  of  land  owned,  operated,  or  controlled 
by  the  producers  to  any  other  parcels  of  land  of  the 
applicant. 

"(b)  Reservation  of  Production  History.— If  for 
reasons  beyond  the  control  of  an  owner  of  a  farm,  the 
owner  is  unable  to  use  all  or  a  portion  of  the  propor- 
tionate share  established  for  the  farm  under  section 
1359ff  of  this  title,  the  Secretary  may  reserve  for  a 
period  of  not  more  than  3  consecutive  years  the  pro- 
duction history  of  the  farm  to  the  extent  of  the  pro- 
portionate share  involved.  The  proportionate  share 
may  be  redistributed  to  other  farm  owners  or  opera- 
tors, but  no  production  history  shaU  accrue  to  the 
other  farm  owners  or  operators,  by  virtue  of  the  redis- 
tribution of  the  proportionate  share  so  redistributed." 

Subsec.  (c).  Pub.  L.  102-237,  §  lll(i)(2),  struck  out 
"hearing  and"  before  "notice"  and  inserted  "required 
to  be"  after  "proportionate  share  was". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1359jj  of  this 
title. 
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§  1359hh.  Retaliations;  violations;  publication  of  Sec- 
retary's determinations;  jurisdiction  of  courts; 
United  States  attorneys 

(a)  Regulations 

The  Secretary  or  the  Commodity  Credit  Cor- 
poration, as  appropriate,  shall  issue  such  regu- 
lations as  may  be  necessary  to  carry  out  the  au- 
thority vested  in  the  Secretary  in  administering 
this  subpart. 

(b)  Violation 

Any  person  knowingly  violating  any  regula- 
tion of  the  Secretary  issued  under  subsection 
(a)  of  this  section  shall  be  subject  to  a  civil  pen- 
alty of  not  more  than  $5,000  for  each  violation. 

(c)  Publication  in  Federal  Register 

Each  determination  issued  by  the  Secretary 
to  establish,  adjust,  or  suspend  allotments 
under  this  subpart  shall  be  promptly  published 
in  the  Federal  Register  and  shall  be  accompa- 
nied by  a  statement  of  the  reasons  for  the  de- 
termination. 

(d)  Jurisdiction  of  courts;  United  States  attorneys 

(1)  Jurisdiction  of  courts 

The  several  district  courts  of  the  United 
States  are  vested  with  jurisdiction  specifically 
to  enforce,  and  to  prevent  and  restrain  any 
person  from  violating,  this  subpart  or  any 
regulation  issued  thereunder. 

(2)  United  States  attorneys 

Whenever  the  Secretary  shall  so  request,  it 
shall  be  the  duty  of  the  several  United  States 
attorneys,  in  their  respective  districts,  to  in- 
stitute proceedings  to  enforce  the  remedies 
and  to  collect  the  penalties  provided  for  in 
this  subpart.  The  Secretary  may  elect  not  to 
refer  to  a  United  States  attorney  any  viola- 
tion of  this  subpart  or  regulation  when  the 
Secretary  determines  that  the  administration 
and  enforcement  of  this  subpart  would  be 
adequately  served  by  written  notice  or  warn- 
ing to  any  person  committing  the  violation. 

(e)  Nonexclusivity  of  remedies 

The  remedies  and  penalties  provided  for  in 
this  subpart  shall  be  in  addition  to,  and  not  ex- 
clusive of,  any  remedies  or  penalties  existing  at 
law  or  in  equity. 

(Feb.  16,  1938,  ch.  30,  title  III,  §  359h,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  IX,  §  902, 
104  Stat.  3486,  and  amended  Dec.  13,  1991,  Pub. 
L.  102-237,  title  I,  §  llKj),  105  Stat.  1836.) 

Amendbsents 

1991— Subsec.  (a).  Pub.  L.  102-237  amended  subsec. 
(a)  generally.  Prior  to  amendment,  subsec.  (a)  read  as 
follows: 

"(1)  In  general.— The  Secretary  shall  issue  such  reg- 
ulations as  may  be  necessary  to  carry  out  the  author- 
ity vested  in  the  Secretary  in  administering  the  mar- 
keting allotment  program  under  this  subpart. 

"(2)  Prior  consultations  required.— In  addition  to 
taking  such  other  action  as  may  be  required  under  sec- 
tion 551  through  559  of  title  5  prior  to  proposing  any 
regulations  under  paragraph  (1),  the  Secretary  shall 
consult  with  representatives  of  domestic  sugar  proces- 
sors and  producers  with  regard  to  ensuring  that  the 
regulations  achieve  the  objectives  of  this  subpart.  The 
results  of  the  consultations  shall  be  published  in  the 
Federal  Register,  along  with  the  proposed  regula- 
tions." 


Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1359cc,  1359ff, 
1359JJ  of  this  title. 

§  135911.  Appeals 

(a)  In  general 

An  appeal  may  be  taken  to  the  Secretary 
from  any  decision  under  section  1359dd  of  this 
title  establishing  allocations  of  marketing  allot- 
ments, or  under  section  1359ff  of  this  title,  by 
any  person  adversely  affected  by  reason  of  any 
such  decision. 

(b)  Procedure 

(1)  Notice  of  appeal 

Any  such  appeal  shall  be  taken  by  filing 
with  the  Secretary,  within  20  days  after  the 
decision  complained  of  is  effective,  notice  in 
writing  of  the  appeal  and  a  statement  of  the 
reasons  therefor.  Unless  a  later  date  is  speci- 
fied by  the  Secretary  as  part  of  the  Secre- 
tary's decision,  the  decision  complained  of 
shall  be  considered  to  be  effective  as  of  the 
date  on  which  announcement  of  the  decision 
is  made.  The  Secretary  shall  deliver  a  copy  of 
any  notice  of  appeal  to  each  person  shown  by 
the  records  of  the  Secretary  to  be  adversely 
affected  by  reason  of  the  decision  appealed, 
and  shall  at  all  times  thereafter  permit  any 
such  person  to  inspect  and  make  copies  of  ap- 
pellant's reasons  for  the  appeal  and  shall  on 
application  permit  the  person  to  intervene  in 
the  appeal. 

(2)  Hearing 

The  Secretary  shall  provide  each  appellant 
an  opportunity  for  a  hearing  before  an  ad- 
ministrative law  judge  in  accordance  with  sec- 
tions 554  and  556  of  title  5.  The  expenses  for 
conducting  the  hearing  shall  be  reimbursed 
by  the  Commodity  Credit  Corporation. 

(Feb.  16,  1938,  ch.  30,  title  III,  §  359i,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  IX,  §  902, 
104  Stat.  3487,  and  amended  Dec.  13,  1991,  Pub. 
L.  102-237,  title  I,  §  lll(k),  105  Stat.  1836.) 

Amendments 

1991— Subsec.  (b)(2).  Pub.  L.  102-237  amended  par. 
(2)  generally.  Prior  to  amendment,  par.  (2)  read  as  fol- 
lows: "The  Secretary  shall  provide  each  appellant  an 
opportunity  for  a  hearing.  The  Secretary  shall  ap- 
point an  administrative  law  judge  to  conduct  a  hearing 
on  the  record  on  each  appeal  under  this  section.  In  all 
other  respects,  each  appeal  imder  this  section  shall  be 
subject  to  sections  551  through  559,  and  701  through 
706,  of  title  5." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1359jj  of  this 
title. 

§  1359JJ.  Administration 
(a)  Use  of  certain  agencies 

In  carrying  out  this  subpart,  the  Secretary 
may  use  the  services  of  local  committees  of 
sugar  beet  or  sugarcane  producers,  sugarcane 
processors,  or  sugar  beet  processors.  State  and 
county  committees  established  imder  section 
590h(b)  of  title  16,  and  the  departments  and 
agencies  of  the  United  States  Government. 
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(b)  Use  of  Commodity  Credit  Corporation 

The  Secretary  shall  use  the  services,  facilities, 
funds,  and  authorities  of  the  Commodity  Credit 
Corporation  to  carry  out  sections  1359aa 
through  1359ii  of  this  title. 

(c)  "United  States"  and  "State"  defined 

Notwithstanding  section  1301  of  this  title,  for 
purposes  of  this  subpart,  the  terms  **United 
States"  and  "State"  means  ^  the  50  States,  the 
District  of  Columbia,  and  the  Commonwealth 
of  Puerto  Rico. 

(Feb.  16,  1938,  ch.  30,  title  III,  §  359j,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  IX,  §  902, 
104  Stat.  3488.) 

Part  C— Administrative  Provisions 

subpart  i— publication  and  review  of  quotas 

Inapplicability  to  1991  Through  1995  Crops  of 
Peanuts 

Pub.  L.  101-624,  title  VIII.  §  801(4),  Nov.  28,  1990. 
104  Stat.  3459,  provided  that  subpart  I  of  part  C  of 
this  subchapter  (§  1361  et  seq.)  is  inapplicable  to  1991 
through  1995  crops  of  peanuts. 

SUBPART  II— ADJUSTB4ENT  OF  QUOTAS  AND 
ENFORCEMENT 

§  1371.  General  adjustment  of  quotas 

Inapplicability  to  1991  Through  1995  Crops  of 
Peanuts 

Pub.  L.  101-624.  title  VIII.  §  801(5).  Nov.  28.  1990. 
104  Stat.  3459.  provided  that  this  section  is  inapplica- 
ble to  1991  through  1995  crops  of  peanuts. 

§  1373.  Reports  and  records 
(a)  Persons  reporting 

This  subsection  shall  apply  to  warehousemen, 
processors,  and  common  carriers  of  com,  wheat, 
cotton,  rice,  peanuts,  or  tobacco,  and  all  ginners 
of  cotton,  all  persons  engaged  in  the  business  of 
purchasing  com,  wheat,  cotton,  rice,  peanuts, 
or  tobacco  from  producers,  all  persons  engaged 
in  the  business  of  redrying,  prizing,  or  stem- 
ming tobacco  for  producers,  all  producers  en- 
gaged in  the  production  of  peanuts,  all  brokers 
and  dealers  in  peanuts,  all  agents  marketing 
peanuts  for  producers,  or  acquiring  peanuts  for 
buyers  and  dealers,  and  all  peanut  growers'  co- 
operative associations,  all  persons  engaged  in 
the  business  of  cleaning,  shelling,  crushing,  and 
salting  of  peanuts  and  the  manufacture  of 
peanut  products,  and  all  persons  owning  or  op- 
erating peanut-picking  or  peanut-threshing  ma- 
chines. Any  such  person  shall,  from  time  to 
time  on  request  of  the  Secretary,  report  to  the 
Secretary  such  information  and  keep  such  rec- 
ords as  the  Secretary  finds  to  be  necessary  to 
enable  him  to  carry  out  the  provisions  of  this 
subchapter.  Such  information  shall  be  reported 
and  such  records  shall  be  kept  in  accordance 
with  forms  which  the  Secretary  shall  prescribe. 
For  the  purpose  of  ascertaining  the  correctness 
of  any  report  made  or  record  kept,  or  of  obtain- 
ing information  required  to  be  furnished  in  any 
report,  but  not  so  furnished,  the  Secretary  is 


*  So  in  original.  Probably  should  be  "mean" 


authorized  to  examine  such  books,  papers,  rec- 
ords, accounts,  correspondence,  contracts,  docu- 
ments, and  memoranda  as  he  has  reason  to  be- 
lieve are  relevant  and  are  within  the  control  of 
such  person.  Any  such  person  failing  to  make 
any  report  or  keep  any  record  as  required  by 
this  subsection  or  making  any  false  report  or 
record  shall  be  deemed  guilty  of  a  misdemeanor 
and  upon  conviction  thereof  shall  be  subject  to 
a  fine  of  not  more  than  $500;  and  any  tobacco 
warehouseman  or  dealer  who  fails  to  remedy 
such  violation  by  making  a  complete  and  accu- 
rate report  or  keeping  a  complete  and  accurate 
record  as  required  by  this  subsection  within  fif- 
teen days  after  notice  to  him  of  such  violation 
shall  be  subject  to  an  additional  fine  of  $100  for 
each  ten  thousand  poimds  of  tobacco,  or  frac- 
tion thereof,  bought  or  sold  by  him  after  the 
date  of  such  violation:  Provided,  That  such  fine 
shall  not  exceed  $5,000;  and  notice  of  such  vio- 
lation shall  be  served  upon  the  tobacco  ware- 
houseman or  dealer  by  mailing  the  same  to  him 
by  registered  mail  or  by  certified  mail  or  by 
posting  the  same  at  any  established  place  of 
business  operated  by  him,  or  both. 

ISee  main  edition  for  text  ofib)  and  (c)] 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  VIII,  §  807,  104  Stat.  3478.) 

Amendment  of  Section 

For  termination  of  amendment  by  section 
807  of  Pub,  L,  101-624,  see  Effective  and 
Termination  Dates  of  1990  Amendment  note 
below. 

Amendisents 

1990— Subsec.  (a).  Pub.  L.  101-624  temporarily  in- 
serted "all  producers  engaged  in  the  production  of 
peanuts,"  before  "aU  brokers  and  dealers  in  peanuts". 
See  Effective  and  Termination  Dates  of  1990  Amend- 
ment note  below. 

Effective  and  Termination  Dates  of  1990 
Amendment        * 

Section  807  of  Pub.  L.  101-624  provided  that  the 
amendment  made  by  that  section  is  effective  only  for 
1991  through  1995  crops  of  peanuts. 

§1374.  Measurement  of  farms  and  report  of  plant- 
ings; remeasurement 

(a)  The  Secretary  shall  provide  for  ascertain- 
ing, by  measurement  or  otherwise,  the  acreage 
of  any  agricultural  commodity  or  land  use  on 
farms  for  which  the  ascertainment  of  such 
acreage  is  necessary  to  determine  compliance 
under  any  program  administered  by  the  Secre- 
tary. Insofar  as  practicable,  the  acreage  of  the 
commodity  and  land  use  shall  be  ascertained 
prior  to  harvest,  and,  if  any  acreage  so  ascer- 
tained is  not  in  compliance  with  the  require- 
ments of  the  program  the  Secretary,  under 
such  terms  and  conditions  as  he  prescribes,  may 
provide  a  reasonable  time  for  the  adjustment  of 
the  acreage  of  the  commodity  or  land  use  to 
the  requirements  of  the  program.  Where  cotton 
is  planted  in  skiprow  patterns,  the  same  rules 
that  were  in  effect  for  the  1971  through  1973 
crops  for  classifying  the  acreage  planted  to 
cotton  and  the  area  skipped  shall  also  apply  to 
the  1974  through  1995  crops,  except  that,  for 
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the  1991  through  1995  crops,  the  rules  shall 
allow  30  inch  rows  (or,  at  the  option  of  those 
cotton  producers  who  had  an  established  prac- 
tice of  using  32  inch  rows  before  the  1991  crop, 
32  inch  rows)  to  be  taken  into  account  for  clas- 
sifying the  acreage  planted  to  cotton  and  the 
area  skipped.  For  the  1992  through  1995  crops, 
the  rules  establishing  the  requirements  for  eli- 
gibility for  conserving  use  for  payment  acres 
shall  be  the  same  rules  as  were  in  effect  for 
1991  crops. 

ISee  main  edition  for  text  ofib)  and  (c)3 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  V,  §  504,  104  Stat.  3440;  Dec.  13,  1991,  Pub. 
L.  102-237,  title  I,  §  116(2),  105  Stat.  1840.) 

Amendhents 

1991— Subsec.  (a).  Pub.  L.  102-237  inserted  "(or,  at 
the  option  of  those  cotton  producers  who  had  an  es- 
tablished practice  of  using  32  inch  rows  before  the 
1991  crop,  32  inch  rows)"  after  "30  inch  rows"  and  in- 
serted at  end  "For  the  1992  through  1995  crops,  the 
rules  establishing  the  requirements  for  eligibility  for 
conserving  use  for  pasnnent  acres  shall  be  the  same 
rules  as  were  in  effect  for  1991  crops." 

1990— Subsec.  (a).  Pub.  L.  101-624  substituted  "1995 
crops,  except  that,  for  the  1991  through  1995  crops, 
the  rules  shaU  allow  30  inch  rows  to  be  taken  into  ac- 
coimt  for  classifying  the  acreage  planted  to  cotton  and 
the  area  skipped"  for  "1990  crops". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  imder  section  1421  of  this 
title. 

§  1377.  Preservation  of  unused  acreage  allotments 

Inapplicability  to  1991  Through  1995  Crops  of 
Upland  Cotton 

Section  inapplicable  to  1991  through  1995  crops  of 
upland  cotton,  see  section  502  of  Pub.  L.  101-624,  set 
out  as  a  note  imder  section  1342  of  this  title. 

§  1379.  Reconstitution  of  farms 
(a)  Transfers  from  parent  farm 

In  any  case  in  which  the  ownership  of  a  tract 
of  land  is  transferred  from  a  parent  farm,  the 
acreage  allotments,  history  acreages,  and  base 
acreages  for  the  farm  shall  be  divided  between 
such  tract  and  the  parent  farm  in  the  same  pro- 
portion that  the  cropland  acreage  in  such  tract 
bears  to  the  cropland  acreage  in  the  parent 
farm,  except  that  the  Secretary  shall  provide 
by  regulation  the  method  to  be  used  in  deter- 
mining the  division,  if  any,  of  the  acreage  allot- 
ments, histories,  and  bases  in  any  case  in 
which— 

LSee  main  edition  for  text  ofiDto  (5)] 

(4)  the  appropriate  county  committee  deter- 
mines that  a  division  based  on  cropland  pro- 
portions would  result  in  allotments  and  bases 
not  representative  of  the  operations  normally 
carried  out  on  any  transferred  tract  during 
the  base  period; 

(5)  the  parent  farm  is  divided  among  heirs 
in  settling  an  estate;  or 

C6)  neither  the  tract  transferred  from  the 
parent  farm  nor  the  remaining  portion  of  the 


parent  farm  receives  allotments  in  excess  of 
allotments  for  similar  farms  in  the  communi- 
ty having  allotments  of  the  commodity  or 
commodities  involved  and  such  allotments  are 
consistent  with  good  land  uses,  but  this  clause 
(6)  shall  not  be  applicable  in  the  case  of 
hurley  tobacco. 

[See  main  edition  for  text  of(b)l 

(c)  Burley  tobacco  poundage  quotas 

When  a  farm  is  divided  through  reconstitu- 
tion, the  burley  tobacco  poundage  quota  which 
transfers  with  the  divided  land  shall  not  be  less 
than  1,000  pounds  (except  when  the  reconstitu- 
tion of  the  farm  is  among  immediate  family 
members  or  pursuant  to  probate  proceedings). 

(As  amended  Nov.  15,  1990,  Pub.  L.  101-577, 
§2(c),  104  Stat.  2856;  Dec.  13,  1991,  Pub.  L. 
102-237,  title  I,  §  116(3),  105  Stat.  1841.) 

Amendsients 

1991— Subsecs.  (a)(4)  to  (7),  (c).  Pub.  L.  102-237 
struck  out  "or"  at  end  of  par.  (4),  substituted  ";  or" 
for  period  at  end  of  par.  (5),  substituted  a  period  for 
";  or"  at  end  of  par.  (6),  and  redesignated  par.  (7)  as 
subsec.  (c)  and  moved  subsec.  (c)  to  follow  subsec.  (b). 

1990— Subsec.  (a)(7).  Pub.  L.  101-577  added  par.  (7). 

Part  D— Wheat  Marketing  Allocation 

§  1379b.  Wheat  marketing  allocation;  amount;  nation- 
al allocation  percentage;  commercial  and  non- 
commercial wheat-producing  areas 

Inapplicability  to  1991  Through  1995  Crops  of 
Wheat 

Section  inapplicable  to  1991  through  1995  crops  of 
wheat,  see  section  303  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1331  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1334  of  this 
title. 

§  1379c.  Marketing  certificates 

Inapplicability  to  1991  Through  1995  Crops  of 
Wheat 

Section  inapplicable  to  1991  through  1995  crops  of 
wheat,  see  section  303  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1331  of  this  title. 

§  1379d.  Marketing  restrictions 

Inapplicability  to  Wheat  Processors  or  Exporters 
Dxtring  Period  June  1,  1991,  Through  May  31,  1996 

Pub.  L.  101-624,  title  III,  §  302,  Nov.  28,  1990,  104 
Stat.  3400,  provided  that:  "Sections  379d  through  379j 
of  the  Agricultural  Adjustment  Act  of  1938  (7  U.S.C. 
1379d-1379j)  (relating  to  marketing  certificate  require- 
ments for  processors  and  exporters)  shall  not  be  appli- 
cable to  wheat  processors  or  exporters  during  the 
period  June  1, 1991,  through  May  31, 1996.'* 

§  1379e.  Assistance  in  purchase  and  sale  of  marketing 
certificates;  regulations;  administrative  expenses; 
interest 

Inapplicability  to  Wheat  Processors  or  Exporters 
During  Period  June  1,  1991,  Through  May  31,  1996 

Section  inapplicable  to  wheat  processors  or  export- 
ers during  period  June  1,  1991,  through  May  31.  1996, 
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see  section  302  of  Pub.  L.  101-624,  set  out  as  a  note 
under  section  1379d  of  this  title. 

§  1379f.  Conversion  factors 

Inapplicability  to  Wheat  Processors  or  Exporters 
During  Period  June  1,  1991,  Through  May  31,  1996 

Section  inapplicable  to  wheat  processors  or  export- 
ers during  period  June  1,  1991,  through  May  31,  1996, 
see  section  302  of  Pub.  L.  101-624,  set  out  as  a  note 
under  section  1379d  of  this  title. 

§  1379g.  Authority  to  facilitate  transition 

Inapplicability  to  Wheat  Processors  or  Exporters 
During  Period  Jxtne  1,  1991,  Through  May  31,  1996 

Section  inapplicable  to  wheat  processors  or  export- 
ers during  period  June  1,  1991,  through  May  31,  1996, 
see  section  302  of  Pub.  L.  101-624,  set  out  as  a  note 
under  section  1379d  of  this  title. 

§  1379h.  Applicability  of  provisions  to  designated  per- 
sons; reports  and  records;  examinations  by  the 
Secretary 

Inapplicability  to  Wheat  Processors  or  Exporters 
During  Period  June  1,  1991,  Through  May  31,  1996 

Section  inapplicable  to  wheat  processors  or  export- 
ers during  period  June  1,  1991,  through  May  31,  1996, 
see  section  302  of  Pub.  L.  101-624,  set  out  as  a  note 
under  section  1379d  of  this  title. 

§  1379i.  Penalties 

Inapplicability  to  Wheat  Processors  or  Exporters 
During  Period  June  1,  1991,  Through  May  31,  1996 

Section  inapplicable  to  wheat  processors  or  export- 
ers during  period  June  1,  1991,  through  May  31,  1996, 
see  section  302  of  Pub.  L.  101-624,  set  out  as  a  note 
under  section  1379d  of  this  title. 

§  1379J.  Regulations 

Inapplicability  to  Wheat  Processors  or  Exporters 
During  Period  June  1,  1991,  Through  May  31,  1996 

Section  inapplicable  to  wheat  processors  or  export- 
ers during  period  June  1,  1991,  through  May  31,  1996, 
see  section  302  of  Pub.  L.  101-624,  set  out  as  a  note 
under  section  1379d  of  this  title. 

Part  F— Miscellaneous  Provisions  and 
Appropriations 

subpart  i— miscellaneous 

§  1385.  Finality  of  payments  and  loans;  substitution 
of  beneficiaries 

Determination  of  Rate  of  Loans,  Paybients,  and 
Purchases  Under  Price  Support  Program  for 
1986  Through  1990  Crops;  Notice  and  Public  Par- 
ticipation IN  Rulemaking  Not  Required 

Section  1017(b)  of  Pub.  L.  99-198,  as  amended  by 
Pub.  L.  101-624,  title  XI,  §  1144.  Nov.  28,  1990,  104 
Stat.  3516,  provided  that:  "The  Secretary  of  Agricul- 
tiu-e  shall  determine  the  rate  of  loans,  payments,  and 
purchases  imder  a  program  established  imder  the  Ag- 
ricultural Act  of  1949  (7  U.S.C.  1421  et  seq.)  for  any  of 
the  1991  through  1995  crops  of  a  commodity  without 
regard  to  the  requirements  for  notice  and  public  par- 
ticipation in  rulemaking  prescribed  in  section  553  of 
title  5.  United  States  Code,  or  in  any  directive  of  the 
Secretary." 


CHAPTER  35A— PRICE  SUPPORT  OF 
AGRICULTURAL  COMMODITIES 

SUBCHAPTER  I— GENERAL  PROVISIONS 


Sec. 
1421a. 


Financial  impact  study. 

(a)  Study. 

(b)  Report. 

(c)  Informational  purposes. 
1421b.              Costs  of  production. 

(a)  Improving    accuracy    of    com- 

modity program  budget  fore- 
casts. 

(b)  Return  on  assets. 

1421c.  Farm  value  of  agricultural  products. 

(a)  In  general. 

(b)  Annual  report  by  Secretary. 
142  Id.              Commaodity  reports. 

(a)  Crop  reports. 

(b)  Special  reports. 

(c)  Tree  inventories. 

(d)  Omitted. 

(e)  Authorization. 

1427.  Commodity    Credit    Corporation    sales 

price  restrictions. 

(a)  In  general. 

(b)  Inventories. 

(c)  Sales  price  restrictions. 

(d)  Nonapplication   of   sales   price 

restrictions. 

(e)  Distress,  disaster,  and  livestock 

emergency  areas. 

(f )  Efficient  operations. 

(g)  Sales  for  export. 

1427-1.  Quality   requirements    for    Commodity 

Credit  Corporation  owned  grain. 

(a)  Establishment      of     minimum 

standards. 

(b)  Inspection    of    grain    acquisi- 

tions. 
1433d.  Omitted. 

1433e.  Appeals. 

(a)  Right  to  appeal. 

(b)  Appeal  procedure. 

(c)  National  Appeals  Division. 

(d)  Court  review. 

(e)  Participant. 

(f )  Delegation  of  authority. 

(g)  Decisions  of  State  and  coimty 

committees. 
(h)  Regulations. 

SUBCHAPTER  II-BASIC  AGRICULTURAL 
COMMODITIES 

1441-1.  Omitted. 

1441-2.  Loans,  payments,  and  acreage  reduction 

programs  for  1991  through  1995  crops 

of  rice. 

(a)  Loans  and  purchases. 

(b)  Loan  deficiency  payments. 

(c)  Payments. 

(d)  Payment  yields. 

(e)  Acreage  reduction  programs. 

(f )  Inventory  reduction  payments. 

(g)  Equitable  relief . 
(h)  Regulations. 

(i)  Commodity     Credit     Corpora- 
tion. 
(j)  Assignment  of  payments, 
(k)  Sharing  of  payments. 
(l)  Tenants  and  sharecroppers. 
(m)  Cross-compliance, 
(n)  Crops. 
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1444-1.  Omitted. 

1444-2.  Loans,  payments,  and  acreage  reduction 

programs  for  1991  through  1995  crops 

of  upland  cotton. 

(a)  Loans. 

(b)  Loan  deficiency  pajrments. 

(c)  Pasonents. 

(d)  Pajmaent  yields. 

(e)  Acreage  reduction  programs. 

(f )  Inventory  reduction  payments. 

(g)  Equitable  relief . 
(h)  Regulations. 

(i)  Commodity     Credit     Corpora- 
tion, 
(j)  Assignment  of  payments, 
(k)  Sharing  of  pajmients. 
(Z)  Tenants  and  sharecroppers, 
(m)  Cross-compliance, 
(n)  Special  limited   global   import 

quota, 
(o)  Crops. 
1444c  to  1444e.  Repealed  or  Omitted. 
1444f.  Loans,  payments,  and  acreage  reduction 

programs  for  1991  through  1995  crops 
of  feed  grains. 

(a)  Loans  and  purchases. 

(b)  Loan  deficiency  pajmients. 

(c)  Pajnnents. 

(d)  Payment  yields. 

(e)  Acreage  reduction  programs. 

(f )  Inventory  reduction  pasonents. 

(g)  Pilot  voluntary  production  lim- 

itation program, 
(h)  Equitable  relief . 
(1)  Regulations. 

(j)  Commodity     Credit     Corpora- 
tion, 
(k)  Assignment  of  payments. 
il)  Sharing  of  payments, 
(m)  Tenants  and  sharecroppers, 
(n)  Cross-compliance, 
(o)  Public  comment  on  feed  grains 

program, 
(p)  Malting  barley, 
(q)  Price  support  for  high  moisture 

feed  grains, 
(r)  Crops. 
1444f-l.  Repealed. 

1445b  to  1445b-3.  Repealed,  Transferred,  or  Omitted. 
1445b-3a.         Loans,  payments,  and  acreage  reduction 
programs  for  1991  through  1995  crops 
of  wheat. 

(a)  Loans  and  purchases. 

(b)  Loan  deficiency  pajnnents. 

(c)  Payments. 

(d)  Pajmaent  yields. 

(e)  Acreage  reduction  programs. 

(f )  Inventory  reduction  payments. 

(g)  Pilot  voluntary  production  lim- 

itation program, 
(h)  Equitable  relief . 
(i)  Regulations. 

(j)  Commodity     Credit     Corpora- 
tion, 
(k)  Assignment  of  payments. 
(I)  Sharing  of  payments, 
(m)  Tenants  and  sharecroppers, 
(n)  Cross-compliance, 
(o)  Public  comment  on  wheat  pro- 
gram, 
(p)  Special    provisions    for    wheat 

planted  in  1990. 
(q)  Crops. 


Sec. 

1445b-4  to  1445C-2.  Repealed,  Transferred,  or 

Omitted. 
1445C-3.  Price  support  program  for  1991  through 

1995  crops  of  peanuts. 

(a)  Quota  peanuts. 

(b)  Additional  peanuts. 

(c)  Area  marketing  associations. 

(d)  Losses. 

(e)  Disapproval  of  quotas. 

(f)  Quality  improvement. 

(g)  Marketing  assessment, 
(h)  Crops. 

1445e.  Farmer  owned  reserve  program. 

(a)  In  general. 

(b)  Terms  of  program. 

(c)  Interest  charges. 

(d)  Storage  payments. 

(e)  Emergencies. 

(f)  Quantity    of    commodities    in 

program. 

(g)  Announcement  of  program, 
(h)  Discretionary  exit. 

(i)  Reconcentration  of  grain. 

(j)  Management  of  grain, 
(k)  Use  of  Commodity  Credit  Cor- 
poration. 

(Z)  Use  of  commodity  certificates, 
(m)  Additional  authority, 
(n)  Regulations, 
(o)  Review, 
(p)  Crops. 
1445J.  Deficiency  and  land  diversion  payments. 

(a)  Deficiency  pajmaents. 

(b)  Land  diversion  payments. 

(c)  Timing  of  deficiency  payments. 
1445k.              Payments  in  commodities. 

(a)  In-kind  payments  by  Secretary. 

(b)  Methods  of  payments. 

(c)  Commodity  certificates. 

SUBCHAPTER  III— NONBASIC  AGRICULTURAL 
COMMODITIES 


1446d. 


1446e. 


1446e-l. 


Cottonseed  and  cottonseed  oil  price  sup- 
port. 

(a)  In  general. 

(b)  Crops. 

Milk  price  support  and  milk  inventory 
management  program  for  calendar 
years  1991  through  1995. 

(a)  In  general. 

(b)  Rate. 

(c)  Purchases. 

(d)  Support  rate  adjustments. 

(e)  Report  on  milk  inventory  man- 

agement program. 

(f)  Notification  of  Congress  con- 

cerning estimated  purchases. 

(g)  Excess  purchases. 

(h)  Reduction  in  price  received, 
(i)  Enforcement. 

(j)  Use  of  Commodity  Credit  Cor- 
poration, 
(k)  Period. 
Milk  manufacturing  marketing  adjust- 
ment. 

(a)  In  general. 

(b)  Liability  for  penalties. 
<c)  Regulations. 

(d)  Investigations. 

(e)  Enforcement. 
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Sec. 
1446f. 


1446g. 


1446h. 


Loans  and  pasnnents  for  oilseeds  for 
1991  through  1995  marketing  years. 

(a)  "Oilseeds"  defined. 

(b)  In  general. 

(c)  Loan  level. 

(d)  Marketing  loan  provisions. 

(e)  Loan  deficiency  payment. 

(f)  Marketing  year. 

(g)  Announcements, 
(h)  Loan  maturity. 

(i)  Other  terms  and  conditions, 
(j)  Regulations. 

(k)  Commodity     Credit     Corpora- 
tion. 
U)  Assignment  of  payments, 
(m)  Loan  origination  fee. 
(n)  Crops. 
Sugar  price  support  for  1991  through 
1995  crops. 

(a)  In  general. 

(b)  Sugarcane. 

(c)  Sugar  beets. 

(d)  Adjustment  in  support  price. 

(e)  Annoimcements. 

(f)  Term. 

(g)  Supplementary       nonrecourse 

loans. 

(h)  Use  of  Commodity  Credit  Cor- 
poration. 

(i)  Marketing  assessment. 

(j)  Crops. 
Honey  price  support. 

(a)  In  general. 

(b)  Marketing  loan  provisions. 

(c)  Loan  deficiency  payments. 

(d)  Pledging  adulterated  or  import- 

ed honey  as  collateral. 

(e)  Pa3inent  limitations. 

(f)  Regulations. 

(g)  Commodity     Credit     Corpora- 

tion, 
(h)  Assignment  of  payments, 
(i)  Marketing  assessment, 
(j)  Crops. 
Disaster   payments    for    1991    through 
1995  crops  of  peanuts,  soybeans,  sugar 
beets,  and  sugarcane. 

(a)  Prevented  planting. 

(b)  Reduced  yields. 

(c)  Adjustments. 

(d)  Crops. 


SUBCHAPTER  IV— ACREAGE  BASE  AND  YIELD 
SYSTEM 

1461.  Purpose. 

1462.  Definitions. 

1463.  Crop  acreage  bases. 

(a)  Establishment. 

(b)  Calculation. 

(c)  Acreage  considered  planted. 

(d)  Construction  of  planting  histo- 

ry. 

(e)  Crop  rotation  and  other  fac- 

tors. 

(f)  Prevented  planting. 

(g)  Subsequent  crop  years, 
(h)  Adjustment  of  bases. 

1464.  Planting  flexibility. 

(a)  In  general. 

(b)  Specified  commodities. 

(c)  Limitation  on  acreage. 


1465. 


14461. 


1466. 

1467. 

1468. 
1469. 


Sec. 

(d)  Plantings  in  excess  of  permit- 

ted acreage. 

(e)  Loan  eligibility. 
Farm  program  payment  yields. 

(a)  Establishment. 

(b)  Farm  program  payment  yields 
based  on  1990  crop  year. 

(c)  Determination  of  yields. 

(d)  Assignment  of  yields. 

(e)  Actual  yield  data. 
Planting    and    production    history    of 

farms. 
Establishment  of  bases  and  yields  by 

county  committees. 
Appeals. 
Crops. 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  51  Ir,  1301, 
1308,  1308-1,  1308-3,  1309,  1310,  1314,  1314f,  1334b, 
1385,  1421a,  1421c,  1426,  1433c-l,  1435,  1446c,  1508, 
1745,  2279,  4608,  5671.  5822  of  this  title;  title  15  section 
3391a;  title  16  sections  3811,  3821,  3832,  3834,  3837d, 
3838b,  3839c;  title  21  section  889;  title  26  section  451; 
title  31  section  3902;  title  42  section  1766;  title  43  sec- 
tion 620c. 

SUBCHAPTER  I-GENERAL  PROVISIONS 
§  1421.  Price  support 

Effective  Date  of  1991  Amendment 

Pub.  L.  102-237,  title  XI,  §  1101,  Dec.  13,  1991,  105 
Stat.  1906,  provided  that: 

"(a)  In  General.— Except  as  otherwise  provided  in 
this  Act,  this  Act  and  the  amendments  made  by  this 
Act  [see  Tables  for  classification]  shall  take  effect  on 
the  date  of  enactment  of  this  Act  [Dec.  13, 19911. 

"(b)  Inclusion  in  Food,  Agriculture,  Conservation, 
AND  Trade  Act  of  1990.— The  amendments  made  by 
the  following  provisions  of  this  Act  shall  take  effect  as 
if  included  in  the  provision  of  the  Pood,  Agriculture, 
Conservation,  and  Trade  Act  of  1990  (Public  Law 
101-624)  to  which  the  amendment  relates: 

"(1)  Section  201  [amending  sections  5403,  5503, 
5505,  5506,  and  5822  of  this  title  and  provisions  set 
out  as  a  note  under  section  4201  of  this  title]  (other 
than  section  201(h)  [enacting  section  3125c  of  this 
title]). 

"(2)  Section  307  [amending  section  1736bb-6  of 
this  title]. 

"(3)  Subsections  (a)  through  (c),  (e),  (h),  and  (i)  of 
section  501  [amending  sections  1924.  1942,  1981, 
1983.  2001,  and  2006e  of  this  title]. 

"(4)  Subsections  (a),  (b),  (f)  through  (i),  and  U)  of 
section  502  [amending  sections  2019.  2071,  2129. 
2214,  2252.  2271.  and  2278a-2  of  Title  12,  Banks  and 
Banking]. 

"(5)  Section  602(c)  [amending  provisions  set  out  as 
a  note  below]. 

"(6)  Section  701  [amending  sections  1926,  1926c. 
1932,  1981.  1994,  2000.  2006f.  2008,  2008a,  and  2008b 
of  this  title]  (except  as  provided  in  subsection  (c)  of 
this  section). 

"(7)  Section  702  [amending  sections  950aaa-l, 
1926-1,  1991,  1994,  2007a.  and  2007c  to  2007e  of  this 
title  and  provisions  set  out  as  a  note  under  section 
2006f  of  this  title]. 

"(8)  Section  703(c)  [amending  section  950aa  of  this 
title]. 

"(c)  Miscellaneous  Amendments  to  Consolidated 
Farm  and  Rural  Development  Act.— The  amendments 
made  by  section  701(h)  of  this  Act  [amending  sections 
1926,  1932,  1981.  1994.  and  2000  of  this  title]  to  any 
provision  specified  therein  shall  take  effect  as  if  such 
amendments  had  been  included  in  the  Act  that  added 
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the  provision  so  specified  at  the  time  such  Act  became 

law. 
"(d)  Pood  and  Nutrition  Programs.— 

"(1)  In  general.— Except  as  otherwise  provided  in 
this  subsection,  title  IX  of  this  Act  [amending  sec- 
tions 1431e,  2012,  2014,  2015,  2017,  2018,  2020,  2025, 
2026,  2028,  2029,  and  2031  of  this  title,  enacting  pro- 
visions set  out  as  notes  under  sections  2015,  2016, 
2026,  and  5930  of  this  title,  and  amending  provisions 
set  out  as  notes  under  sections  612c  and  2012  of  this 
title],  and  the  amendments  made  by  title  IX  of  this 
Act,  shall  take  effect  and  be  implemented  no  later 
than  February  1, 1992. 

"(2)  PASS  ACCOUNTS  EXCLUSION.— 

"(A)  In  GENERAL.— The  amendment  made  by  sec- 
tion 903(3)  of  this  Act  [amending  section  2014  of 
this  title]  shall  take  effect  on  the  earlier  of— 

"(i)  the  date  of  enactment  of  this  Act  [Dec.  13, 
1991]; 

"(ii)  October  1,  1990,  for  food  stamp  house- 
holds for  which  the  State  agency  knew,  or  had 
notice,  that  a  member  of  the  household  had  a 
plan  for  achieving  self-support  as  provided  under 
section  1612(b)(4)(B)(iv)  of  the  Social  Security 
Act  (42  U.S.C.  1382a(b)(4)(B)(iv));  or 

"(iii)  beginning  on  the  date  that  a  fair  hearing 
was  requested  under  the  Food  Stamp  Act  of  1977 
(7  U.S.C.  2011  et  seq.)  contesting  the  denial  of  an 
exclusion  for  food  stamp  purposes  for  amounts 
necessary  for  the  fulfillment  of  such  a  plan  for 
achieving  self-support. 

"(B)  Limitation  on  application  of  section.— 
Notwithstanding  section  11(b)  of  the  Food  Stamp 
Act  of  1977  [section  2020(b)  of  this  title]  (as  redes- 
ignated by  section  941(6)  of  this  Act),  no  State 
agency  shall  be  required  to  search  its  files  for 
cases  to  which  the  amendment  made  by  section 
903(3)  of  this  Act  [amending  section  2014  of  this 
title]  applies,  except  where  the  excludability  of 
amounts  described  in  section  5(d)(16)  of  the  Food 
Stamp  Act  of  1977  [section  2014(d)(16)  of  this 
title]  (as  added  by  section  903(3)  of  this  Act)  was 
raised  with  the  State  agency  prior  to  the  date  of 
enactment  of  the  Act  [Dec.  13, 1991]. 
"(3)  Performance  standards  for  employment  and 
TRAINING  programs.— The  amendments  made  by  sec- 
tion 908  [907,  amending  section  2015  of  this  title]  of 
this  Act  shall  take  effect  on  September  30, 1991. 

"(4)  Recovery  of  claims  caused  by  nonpraudulent 
HOUSEHOLD  ERRORS.— The  amendment  made  by  sec- 
tion 911  of  this  Act  [amending  section  2022  of  this 
title]  shall  take  effect  on  the  date  of  enactment  of 
this  Act  [Dec.  13,  1991]. 

"(5)  Definition  of  retail  food  store.— The 
amendment  made  by  section  913  of  this  Act  [amend- 
ing provisions  set  out  as  a  note  imder  section  2012  of 
this  title]  shall  take  effect  on  October  1,  1990,  and 
shall  not  apply  with  respect  to  any  period  occurring 
before  such  date." 

Effective  Date  of  1990  Amendment 

Pub.  L.  101-624,  title  XI,  §  1171.  Nov.  28,  1990,  104 
Stat.  3521,  provided  that: 

"(a)  In  General.— Except  as  otherwise  specifically 
provided  in  title  I  through  this  title  [see  Tables  for 
classification],  such  titles  and  the  amendments  made 
by  such  titles  shall  become  effective  beginning  with 
the  1991  crop  of  an  agricultural  commodity. 

"(b)  Prior  Crops.— Except  as  otherwise  specifically 
provided  and  notwithstanding  any  other  provision  of 
law,  title  I  through  this  title,  and  the  amendments 
made  by  such  titles,  shall  not  affect  the  authority  of 
the  Secretary  of  Agriculture  to  carry  out  a  price  sup- 
port or  production  adjustment  program  for  any  of  the 
1986  through  1990  crops  of  an  agricultural  commodity 
established  under  a  provision  of  law  in  effect  immedi- 
ately before  the  effective  date  prescribed  by  subsec- 
tion (a)." 


Short  Title  of  1991  Amendment 

Pub.  L.  102-237,  §  1,  Dec.  13,  1991,  105  Stat.  1818, 
provided  that:  "This  Act  [see  Tables  for  classification] 
may  be  cited  as  the  'Food.  Agriculture,  Conservation, 
and  Trade  Act  Amendments  of  1991'.'* 

Short  Title  of  1990  Amendments 

Pub.  L.  101-624.  §  1(a),  Nov.  28,  1990,  104  Stat.  3359. 
provided  that:  "This  Act  [see  Tables  for  classification] 
may  be  cited  as  the  'Food,  Agriculture.  Conservation, 
and  Trade  Act  of  1990'." 

Pub.  L.  101-508,  title  I,  §  1001(a),  Nov.  5,  1990.  104 
Stat.  1388,  provided  that:  "This  title  [enacting  section 
940d  of  this  title,  amending  sections  511r,  1441-2, 
1444-2.  1444f.  1445.  1445b-3a.  1445C-3.  1445J,  1446e, 
1446f  to  1446h,  1722,  1736,  1736a,  1783,  1994,  1999,  and 
5822  of  this  title  and  section  136a  of  Title  21,  Food  and 
Drugs,  enacting  provisions  set  out  as  notes  under  this 
section  and  sections  136w,  511r.  and  1445b-3a  of  this 
title,  and  amending  provisions  set  out  as  a  note  under 
this  section]  may  be  cited  as  the  'Agricultural  Recon- 
ciliation Act  of  1990'." 

Short  Title  of  1989  Amendments 

Pub.  L.  101-239.  title  I.  §  1001(a).  Dec.  19.  1989.  103 
Stat.  2106.  provided  that:  "This  title  [enacting  section 
1433d  of  this  title,  amending  sections  1444e,  1445b-2. 
1446.  1464,  and  1736s  of  this  title,  enacting  provisions 
set  out  as  notes  under  sections  1433d.  1444e,  1445b-2. 
1446.  and  1464  of  this  title  and  section  2278b-9  of  Title 
12.  Banks  and  Banking,  and  amending  provisions  set 
out  as  a  note  under  this  section]  may  be  cited  as  the 
'Agricultural  Reconciliation  Act  of  1989'." 

Pub.  L.  101-82.  §  1(a).  Aug.  14,  1989,  103  Stat.  564, 
provided  that:  "This  Act  [enacting  sections  1508a  and 
1926a  of  this  title  and  section  493  of  Title  25,  Indians, 
amending  sections  1359,  1464,  147  Id,  and  147  le  of  this 
title  and  section  2202  of  Title  16,  Conservation,  enact- 
ing provisions  set  out  as  notes  under  this  section  and 
sections  1359. 1464, 1926a,  1929a,  1941,  and  1961  of  this 
title  and  sections  2202  and  2203  of  Title  16.  and 
amending  provisions  set  out  as  a  note  under  this  sec- 
tion] may  be  cited  as  the  'Disaster  Assistance  Act  of 
1989'." 

Separability  Provision  for  Pub.  L.  101-624 

Pub.  L.  101-624.  title  XXV.  §  2519.  Nov.  28,  1990,  104 
Stat.  4078.  provided  that:  "If  any  provision  of  this  Act 
[see  Short  Title  of  1990  Amendment  note  above]  or 
the  application  thereof  to  any  person  or  circumstance 
is  held  invalid,  the  invalidity  shall  not  affect  other 
provisions  or  applications  of  this  Act  which  can  be 
given  effect  without  regard  to  the  invalid  provision  or 
application,  and  to  this  end  the  provisions  of  this  Act 
are  severable." 

Availability  of  Funds  for  Crop  Losses  for  Years 
1990,  1991,  AND  1992 

Pub.  L.  102-229,  title  I.  Dec.  12,  1991,  105  Stat.  1712, 
provided  that:  "In  view  of  the  occurrence  of  recent 
natural  disasters— similar  to  the  volcano  eruption  of 
1980,  the  earthquake  of  1989.  and  the  hurricane  of 
1989— droughts,  floods,  freezes,  tornadoes,  and  other 
catastrophes  which  resulted  in  billions  of  dollars  in 
damages,  and  in  an  effort  to  restore  the  economy  and 
to  alleviate  the  effects  of  the  disasters,  an  additional 
$1,750,000,000,  to  remain  available  until  expended,  is 
hereby  made  available  for  losses  associated  with  1990 
crops  as  authorized  by  Public  Law  101-624  [see  Short 
Title  of  1990  Amendment  note  above],  and  for  losses 
associated  with  1991  and  1992  crops  under  the  same 
terms  and  conditions:  Provided,  That  $995,000,000  of 
this  amount  is  available  for  payments  to  producers  for 
losses  on  either  1990  or  1991  crops,  at  the  producer's 
option:  Provided  further.  That  the  remaining 
$755,000,000  shall  be  available  only  to  the  extent  an 
official  budget  request,  for  a  specific  dollar  amount. 
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that  includes  designation  of  the  entire  amount  of  the 
request  as  an  emergency  requirement  as  defined  in  the 
Balanced  Budget  and  Emergency  Deficit  Control  Act 
of  1985  [see  Short  Title  note  set  out  under  section  900 
of  Title  2,  The  Congress],  is  transmitted  to  the  Con- 
gress: Provided  further.  That  this  $755,000,000  shall  be 
available  for  crop  losses  for  one  of  the  years  1990, 1991 
or  1992,  at  the  producer's  option,  but  shall  not  be  for  a 
year  for  which  disaster  payments  were  previously  pro- 
vided to  the  producer:  Provided  further.  That 
$100,000,000  of  the  $755,000,000  is  set  aside  for  pro- 
gram crops  planted  in  1991  for  harvest  in  1992:  Provid- 
ed further.  That,  consistent  with  the  amounts  made 
available  above,  emergency  loans  made  with  respect  to 
damage  to  an  annual  crop  planted  for  harvest  in  1991 
imder  subtitle  C  of  the  Consolidated  Farm  and  Rural 
Development  Act  [7  U.S.C.  1961  et  seq.]  shall  be  made 
available  without  regard  to  the  purchase  of  crop  insur- 
ance under  the  Federal  Crop  Insurance  Act  [7  U.S.C. 
1501  et  seq.]  by  the  producer  who  requests  such  a 
loan." 

Programs  for  Farbcers  and  Ranchers  Who  Were 
Activated  Reservists  During  Persian  Gulf  Con- 
flict 

Pub.  L.  102-25,  title  III,  §§  381-388,  Apr.  6.  1991,  105 
Stat.  95-98,  provided  that: 

"SEC.  381.  DEFINITIONS 

"As  used  in  this  part  [part  F  (§§  381-388)  of  title  III 
of  Pub.  L.  102-25]: 

"(1)  Activated  reservist.— The  term  'activated  re- 
servist' means  a  member  of  a  reserve  component  of 
the  Armed  Forces  who  served  or  is  serving  on  active 
duty  during  the  Persian  Gulf  conflict  pursuant  to  an 
order  issued  under  section  672(a),  672(d),  672(g),  673, 
673b,  674,  675.  or  678  of  title  10,  United  States  Code. 
"(2)  Farmer  program  loan.— The  term  'farmer  pro- 
gram loan'  has  the  same  meaning  given  such  term  in 
section  343(a)(10)  of  the  Consolidated  Farm  and 
Rural  Development  Act  (7  U.S.C.  1991(a)(10)). 

"(3)  Reserve  component  of  the  armed  forces.— 
The  term  'reserve  component  of  the  Armed  Forces' 
means  a  reserve  component  named  in  section  261(a) 
of  title  10,  United  States  Code. 

"(4)  Secretary.— The  term  'Secretary'  means  the 
Secretary  of  Agriculture. 
"(5)  Other  terms.— 

"(A)  Agricultural  act  of  1949.— The  terms  'crop 
acreage  base',  'producer',  'program  crop',  and  any 
other  terms  used  in  this  title  [part]  have  the  same 
meanings  specifically  given  such  terms  in  the  Agri- 
cultural Act  of  1949  (7  U.S.C.  1421  et  seq.). 

"(B)  Title  10.— The  term  'active  duty'  has  the 
meaning  given  such  term  in  section  101  of  title  10, 
United  States  Code. 

"SEC.  382.  BASE  PROTECTION 

"The  Secretary  shall,  with  respect  to  a  producer  on 
a  farm  who  is  an  activated  reservist  during  a  crop 
year,  provide  for  the  protection  of  the  producer's  crop 
acreage  base  for  any  program  crop  on  the  farm  to  the 
extent  necessary  to  provide  fair  and  equitable  treat- 
ment for  the  producer. 

"SEC.  383.  WAIVER  OF  MINIMUM  PLANTING  RE- 
QUIREMENT 
"The  producers  on  a  farm  shall  be  eligible  for  pay- 
ments for  a  crop  of  rice  or  upland  cotton  under  sec- 
tions 101B(c)(l)(D)(i)  and  103B(c)(l)(D)(i)  of  the  Agri- 
cultural Act  of  1949  (7  U.S.C.  1441-2(c)(l)(D)(i)  and 
1444-2(c)(l)(D)(i)[)],  without  regard  to  the  minimum 
planting      requirement      established      in      sections 
101B(c)(l)(D)(ii)  and  103B(c)(l)(D)(li)  of  such  Act,  if— 
"(1)  one  or  more  of  the  producers  on  the  farm  is 
an  activated  reservist  during  any  portion  of  the  crop 
year;  and 

"(2)  the  producers  on  the  farm  satisfy  all  other  re- 
quirements determined  appropriate  by  the  Secretary 
for  the  pasnnents. 


"SEC.  384.  CONSERVATION  REQUIREMENTS 

"(a)  Temporary  Waiver  Authority.— The  Secretary 
may  provide  for  a  temporary  waiver  or  modification  of 
the  application  of  subtitles  A  through  E  of  title  XII  of 
the  Food  Seciuity  Act  of  1985  (16  U.S.C.  3801  et  seq.) 
with  respect  to  producers  on  a  farm  who  are  activated 
reservists  if— 

""(1)  the  temporary  waiver  or  modification  is  only 
for  the  period  during  which  the  producer  is  an  acti- 
vated reservist; 

"(2)  the  Secretary  determines  that  the  temporary 
waiver  or  modification  is  necessary  to  prevent  undue 
hardship  caused  as  a  result  of  the  producer's  service 
on  active  duty  during  the  Persian  Gulf  Conflict  or  to 
provide  equitable  treatment  for  the  activated  reserv- 
ist; and 

"(3)  the  temporary  waiver  or  modification  will  not 
significantly  detract  from  the  purposes  and  objec- 
tives of  subtitles  A  through  E  of  title  XII  of  the 
Food  Security  Act  of  1985. 

"'(b)  Report.- The  Secretary  shall,  not  later  than 
March  31,  1992,  submit  a  report  to  the  Committee  on 
Agriculture  of  the  House  of  Representatives  and  the 
Committee  on  Agriculture,  Nutrition,  and  Forestry  of 
the  Senate  regarding  the  temporary  waivers  and  modi- 
fications granted  under  subsection  (a).  Such  report 
shall  include— 

"(Da  summary  of  the  types  of  waivers  and  modifi- 
cations granted  under  subsection  (a); 

*"(2)  a  siunmary  of  the  niunber  and  the  geographi- 
cal breakdown  of  the  waivers  and  modifications 
granted  imder  subsection  (a);  and 

"(3)  an  assessment  of  the  effect  of  the  waivers  and 
modifications  granted  under  subsection  (a)  on  the 
ability  of  the  programs  established  imder  subtitles  A 
through  E  of  title  XII  of  the  Food  Security  Act  of 
1985  to  accomplish  the  purposes  and  objectives  of 
such  subtitles. 

"SEC.  385.  FARM  CREDIT  PROVISIONS 

"(a)  In  General.— The  Secretary  shall  establish  a 
program  to  provide  relief  to  any  borrower  of  a  farmer 
program  loan  if  the  borrower  is  an  activated  reservist. 
"(b)  Borrower  Relief.— The  Secretary  shall  modify 
the  terms  and  conditions  of  farmer  program  loans  (in- 
cluding loans  in  which  any  participant  in  the  loan  is 
an  activated  reservist)  made  or  insured  under  the  Con- 
solidated Farm  and  Rural  Development  Act  [7  U.S.C. 
1921  et  seq.],  or  purchased  imder  section  309B  of  such 
Act  (7  U.S.C.  1926b),  to  the  extent  necessary,  as  deter- 
mined by  the  Secretary,  to  alleviate  conditions  of  dis- 
tress related  to  the  activation  of  such  reservist  and  to 
assist  keeping  the  farm  or  ranch  of  an  activated  re- 
servist borrower  in  operation  for  such  period  of  time 
as  the  Secretary  determines  is  fair  and  equitable. 

"•(c)  Loan  Modifications,— The  Secretary  may 
modify  farmer  program  loans,  including  delinquent 
loans,  by  deferring  scheduled  payments,  reducing  in- 
terest rates  or  accumulated  interest  charges,  reamor- 
tizing  or  consolidating  loans,  reducing  the  amount  of 
scheduled  payments,  releasing  additional  income,  re- 
ducing collateral  requirements,  or  taking  any  other  re- 
structuring actions  determined  appropriate  by  the 
Secretary  to  assist  in  maintaining  the  farm  or  ranch 
for  such  period  of  time  as  the  Secretary  determines  is 
fair  and  equitable. 

"'(d)  Notice.— The  Secretary  shall  develop  a  program 
to  notify  any  person  that  has  an  interest  in,  or  is  oper- 
ating, a  farm  or  ranch  of  an  activated  reservist  who  is 
a  farmer  program  loan  borrower  of  the  borrower  relief 
provisions  of  this  section. 

"SEC.  386.  PROGRAM  ADMINISTRATION  PROVI- 
SIONS 
"(a)  Sign-up  Procedures.— The  Secretary  may  pro- 
vide for  procedures  by  which  the  spouse  or  other  close 
relative  (as  determined  by  the  Secretary)  of  an  acti- 
vated reservist  may  participate  in,  or  make  decisions 
related  to,  a  program  administered  by  the  Secretary 
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under  the  Agricultural  Act  of  1949  (7  U.S.C.  1421  et 
seq.),  the  Conservation  and  Domestic  Allotment  Act 
(16  U.S.C.  590a  et  seq.).  the  Pood  Security  Act  of  1985 
(Public  Law  99-198)  [see  Short  Title  of  1985  Amend- 
ment note  set  out  imder  section  1281  of  this  title],  the 
Food,  Agriculture,  Conservation,  and  Trade  Act  of 
1990  (Public  Law  101-624)  [see  Short  Title  of  1990 
Amendments  note  above],  the  Consolidated  Farm  and 
Rural  Development  Act  (7  U.S.C.  1921  et  seq.),  or  any 
other  Act  concerning  the  operation  of  the  activated 
reservist's  farming  or  ranching  operation. 

"(b)  REQuiREBftENTS.— The  Secretary  may  rely  on  the 
representation  of  the  spouse  or  close  relative  (even  in 
the  absence  of  a  power  of  attorney)  made  under  such 
procedures  if — 

"(1)  The  Secretary  determines  that  the  reliance  is 
appropriate  in  order  to  prevent  undue  hardship  and 
to  provide  equitable  treatment  for  the  activated  re- 
servist; and 

"(2)  the  Secretary  has  reason  to  believe  that  the 
representation  of  the  spouse  or  close  relative  is  in  ac- 
cordance with  the  wishes  of  the  activated  reservist. 

"SEC.  387.  ADMINISTRATION 

"The  Secretary  shall  issue  such  regulations,  and 
take  such  other  actions,  as  are  necessary  to  carry  out 
this  part.  Section  553  of  title  5,  United  States  Code, 
shall  not  apply  with  respect  to  the  implementation  of 
this  part  by  the  Secretary. 

"SEC.  388.  OUTREACH  PROJECTS 

"(a)  The  Secretary  shall  conduct  a  sufficient  nimiber 
of  outreach  projects  to  inform  appropriate  house- 
holds, of  which  a  member  is  a  member  of  the  Armed 
Forces  serving  on  active  duty  (other  than  for  training) 
that  they  might  be  eligible  for  participation  in  the 
Food  Stamp  Program  authorized  under  the  Food 
Stamp  Act  of  1977  (7  U.S.C.  2011  et  seq.). 
"(b)  The  Secretary  shall— 

"(1)  in  designing  and  carrying  out  projects  under 
subsection  (a),  consult  with  the  Secretary  of  De- 
fense, appropriate  State  agencies,  and  appropriate 
military  family  support  groups;  and 

"(2)  ensure  that  the  projects  under  subsection  (a) 
begin  no  later  than  July  1,  1991,  and  end  July  1, 
1992. 

"(c)  The  Secretary  shall  submit  a  report,  by  Septem- 
ber 1,  1992,  to  the  Committee  on  Agriculture  of  the 
House  of  Representatives  and  the  Committee  on  Agri- 
culture, Nutrition,  and  Forestry  of  the  Senate  on  the 
effectiveness  of  each  method  used  under  subsection 
(a)  to  inform  households  of  food  stamp  eligibility." 

Survey  op  Program  Participants 

Pub.  L.  101-624,  title  XI,  §  1148,  Nov.  28,  1990,  104 
Stat.  3517,  provided  that: 

"(a)  Survey.— The  Secretary  of  Agriculture  (here- 
after in  this  section  referred  to  as  the  'Secretary') 
shall  provide  that  producers,  during  the  sign-up  period 
for  commodity  programs  imder  the  Agricultural  Act  of 
1949  (7  U.S.C.  1441)  [7  U.S.C.  1421  et  seq.]  in  the  1992 
calendar  year,  complete  a  survey  regarding  the  prefer- 
ence of  the  producers,  either  to  increase  the  efficiency 
of  their  farming  operation  or  to  assist  in  meeting  con- 
servation requirements  for  the  farm,  for  the  redistri- 
bution of  any  crop  acreage  bases  on  each  producer's 
farm.  The  survey  shall  include  questions  designed  to 
determine  whether  the  producers  would  prefer  to  re- 
distribute their  current  crop  acreage  bases— 

"(1)  in  different  proportions  among  the  program 

crops  for  which  the  producers  currently  have  a  crop 

acreage  base; 
"(2)  among  program  crops  for  which  the  producers 

currently  do  not  have  a  crop  acreage  base;  or 
"(3)  in  some  combination  of  the  options  provided 

under  paragraphs  (1)  and  (2), 
without  exceeding  total  cropland  of  the  farm.  The 
survey  shall  be  prepared  and  administered  by  the  Ag- 
ricultiu-al  Stabilization  and  Conservation  Service,  and 
conducted  in  every  county  where  sign-ups  for  Federal 
commodity  programs  are  administered. 


"(b)  Analysis  op  Data.— The  Secretary  shall  compile 
and  analyze  the  data  collected  from  the  survey  re- 
quired under  subsection  (a)  to  determine— 

"(1)  the  potential  increases  and  decreases  in  State, 
regional,  and  national  acreage  that  would  be  planted 
to  various  program  crops  if  producers  were  given  the 
option  to  redistribute  their  current  crop  acreage 
bases  as  indicated  by  the  survey  conducted  under 
subsection  (a); 

"(2)  the  potential  commodity  program  costs  or  sav- 
ings if  producers  were  allowed  to  implement  the  re- 
distribution of  such  crop  acreage  bases  as  described 
in  paragraph  (1); 

"(3)  the  potential  impact  of  such  a  redistribution 
of  crop  acreage  bases  on  the  competitiveness  of 
United  States  agriculture  in  world  markets;  and 

"(4)  such  other  consequences  of  such  a  redistribu- 
tion of  crop  acreage  bases  that  the  Secretary  deter- 
mines to  be  of  significance  to  United  States  agricul- 
ture. 

"(c)  Report.— Not  later  than  January  31,  1993,  the 
Secretary  shall  submit  to  the  Committee  on  Agricul- 
ture of  the  House  of  Representatives  and  the  Commit- 
tee on  Agriculture,  Nutrition,  and  Forestry  of  the 
Senate  a  report  on  the  results  of  the  survey  conducted 
under  subsection  (a).  The  report  shall— 

"(1)  include  a  compilation  of  the  data  collected 
pursuant  to  the  survey  conducted  imder  subsection 
(a); 

"(2)  include  the  results  of  the  analysis  and  deter- 
minations required  under  subsection  (b); 

"(3)  provide  a  simmiary  of  such  data  and  determi- 
nations on  a  program  crop-by-program  crop  and 
State-by-State  basis;  and 

"(4)  provide  such  other  recommendations  or  infor- 
mation as  the  Secretary  determines  appropriate." 

Options  Pilot  Program 

Pub.  L.  101-624,  title  XI.  subtitle  E,  Nov.  28,  1990, 
104  Stat.  3518,  as  amended  by  Pub.  L.  102-237,  title  I, 
§  114(a)(2),  Dec.  13, 1991, 105  Stat.  1838,  provided  that: 

"SEC.  1151.  SHORT  TITLE. 

"This  subtitle  [subtitle  E  (§§  1151-1156)  of  title  XI 
of  Pub.  L.  101-624]  may  be  cited  as  the  'Options  Pilot 
Program  Act  of  1990'. 

"SEC.  1152.  PURPOSES. 

"It  is  the  purpose  of  this  subtitle  to  require  the  Sec- 
retary of  Agriculture  (hereinafter  in  this  subtitle  re- 
ferred to  as  the  'Secretary')  to  conduct  research  neces- 
sary— 

"(1)  to  ascertain  whether  futures  options  trading 
would  provide  reasonable  protection  to  producers 
from  fluctuations  in  the  value  of  the  commodities 
they  produce; 

"(2)  to  ascertain  whether  producers  will  accept  and 
fully  utilize  this  method  of  price  protection  if  infor- 
mation is  provided  to  the  producers  concerning  its 
proper  use;  and 

"(3)  to  determine  the  effect  widespread  adoption 
of  such  futures  options  trading  program  would  have 
on  commodity  prices. 

"SEC.  1153.  OPTIONS  PILOT  PROGRAM. 

"(a)  In  General.— To  determine  whether  regulated 
agricultural  commodity  options  trading  can  be  used  by 
producers  to  obtain  protection  from  fluctuations  in 
the  market  prices  of  the  commodities  they  produce 
and  the  impact  of  such  trading  on  the  prices  of  the 
commodities,  the  Secretary  shall  conduct  a  pilot  pro- 
gram for  each  of  the  1991  through  1995  crops  of  com 
and  for  each  of  the  1993  through  1995  crops  of  wheat 
and  soybeans. 

"(b)  Counties.— The  Secretary  shall  conduct  the 
pilot  program  in  various  counties  that  produce  signifi- 
cant quantities  of  the  1991  through  1995  crops  of  com, 
and  significant  quantities  of  the  1993  through  1995 
crops  of  wheat  and  soybeans.  For  the  1991  crop  year, 
the  Secretary  shall  select  not  less  than  three  counties 
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in  each  of  three  major  corn-producing  States  to  con- 
duct the  pilot  program  for  com  for  the  crop  year.  The 
Secretary  may  add  additional  States  and  counties  to 
the  program  in  succeeding  crop  years. 

"(c)  Brokers.— Trades  under  the  pilot  program  con- 
ducted under  this  subtitle  shall  be  carried  out  through 
registered  commodity  brokers  who  choose  to  partici- 
pate in  the  program. 

"(d)  Eligible  Producer  Participants.— The  Secre- 
tary shall  contract  with  eligible  producers  who  wish  to 
participate  in  the  program  and  who  are  located  in  the 
counties  selected  for  the  pilot  program.  The  contracts 
shall  set  forth  the  terms  and  conditions  for  participa- 
tion in  the  pilot  program,  including  a  provision  that 
the  contract  may  be  terminated  by  any  participating 
producer  at  any  time  prior  to  receiving  payments  for 
options  contracted  for  under  the  pilot  program. 

"SEC.  1154.  TERMS  AND  CONDITIONS, 
"(a)  Eligibility  Requirements.— 

"(1)  In  general.— To  be  eligible  to  participate  in 
the  pilot  program  conducted  under  this  subtitle,  a 
producer  shall  meet  all  of  the  eligibility  require- 
ments specified  in  this  subtitle,  and  the  regulations 
issued  pursuant  to  this  subtitle. 

"(2)  Participation  in  price  support  programs.— 
The  regulations  shall  specify  to  what  degree  partici- 
pation in  the  price  support  and  production  adjust- 
ment program  established  for  the  applicable  crop  of 
the  commodity  shall  be  required  for  participation  in 
the  pilot  program. 

"(3)  Additional  requirements.— To  be  eligible  to 
participate  in  the  pilot  program,  a  producer  shall— 
"(A)  attend  not  less  than  one  seminar  conducted 
by  the  Cooperative  Extension  Service; 

"(B)  maintain  a  separate  brokerage  account  for 
the  purpose  of  trading  futures  and  options  con- 
tracts covered  by  the  pilot  program;  and 

"(C)  compile,  maintain,  and  submit  (or  authorize 
the  compilation,  maintenance,  and  submission)  of 
such  docimientation  as  the  regulations  governing 
the  program  may  require  to  permit  a  proper  record 
to  be  kept  of  the  results  of  all  cash,  futures,  or  op- 
tions trading  that  may  be  undertaken  under  the 
pilot  program  by  the  producer. 
"(b)  Program  Terms  and  Conditions.— The  Secre- 
tary shall  issue  regulations  or  develop  contract  forms, 
or  both,  that  set  forth  the  terms  and  conditions  of  the 
program,  and  the  rights  and  obligations  of  all  of  the 
parties  participating  in  the  program  (including  pro- 
ducers and  registered  brokers).  At  a  minimimi,  the 
terms  and  conditions  shall  include  the  following: 
"(1)  Contract  months  and  strike  prices.— 

"(A)  In  general.— The  contract  months  and  op- 
tions strike  prices  at  which  participating  producers 
may  buy  commodity  put  options  in  order  to  receive 
pasrments  to  cover  the  premiums  on  the  options 
for  each  of  the  1991  through  1995  crops  of  com, 
and  for  each  of  the  1993  through  1995  crops  of 
wheat  and  soybeans. 

"(B)  Target  price  and  loan  rate  strike  prices.— 
The  pilot  program  shall  provide— 

"(i)  a  target  price  strike  price  for  put  options 
that  is  equivalent  to  the  target  price  for  the  com- 
modity involved;  and 

"(ii)  a  loan  rate  strike  price  that  is  equivalent 
to  the  loan  rate  for  the  commodity  involved. 
"(C)  Other  options  strike  prices.— Other  op- 
tions strike  prices  for  commodities  included  in  the 
program  may  be  used  if  the  prices  are  selected  and 
agreed  on  by  the  Secretary  and  the  representatives 
of  the  commodity  futures  trading  industry  desig- 
nated in  accordance  with  section  1155(a). 
"(2)  Eligible  portion  of  crop.— The  portion  of  the 
crop  of  an  eligible  producer  that  may  be  used  as  a 
basis  for  acquiring  options  contracts. 

"(3)  Put  options  contracts.— The  time  when,  and 
the  manner  in  which,  put  options  contracts  shall  be 
acquired,  held,  and  liquidated  by  producers  to  meet 
program  requirements. 


"(4)  Program  benefits.— 

"(A)  In  general.— The  program  benefits  to  be  of- 
fered participating  producers  shall  include  the  cost 
of  option  premiiuns  and  payments  of  not  more 
than  15  cents  per  bushel  to  cover  transaction  fees, 
interest,  and  other  expenses. 

"(B)  Relative  benefits.— The  Secretary  shall 
inform  participants  that  their  participation  is  vol- 
untary and  that  neither  the  United  States,  the 
Commodity  Credit  Corporation,  nor  representa- 
tives of  the  futures  industry  can  guarantee  that 
the  participants  will  be  better  or  worse  off  finan- 
cially as  a  result  of  participation  in  the  pilot  pro- 
gram than  the  participants  would  be  if  the  partici- 
pants participated  solely  in  price  support  and  pro- 
duction adjustment  programs  carried  out  by  the 
Secretary  and  the  Commodity  Credit  Corporation. 

"SEC.  1155.  COMMODITY  FUTURES  TRADING  IN- 
DUSTRY. 

"(a)  Consultation.— The  Secretary  or  the  Secre- 
tary's designees  may  consult  with  representatives  of 
the  commodity  futures  trading  industry  who  are  spe- 
cialists in  the  trading  of  futures  contracts  and  futures 
options  contracts,  and  who  are  designated  by  the  regu- 
lated commodity  futures  markets  that  choose  to  par- 
ticipate in  the  pilot  program. 

"(b)  Procedure.— The  designations  and  consultations 
may  be  held  without  regard  to  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2)  [5  App.  U.S.C.l.  Such 
Act  shaU  not  be  applicable  to  the  pilot  program  car- 
ried out  under  this  subtitle,  or  to  the  meetings  of  rep- 
resentatives of  the  commodity  futures  trading  indus- 
try with  the  Secretary  or  the  Secretary's  designees  re- 
lating to  this  subtitle. 

"SEC.  1156.  COMMODITY  CREDIT  CORPORA- 
TION. 

"(a)  In  General.— The  pilot  program  established 
under  this  subtitle  shall  be  carried  out  by  and  through 
the  Commodity  Credit  Corporation. 

"(b)  Funds.— The  Corporation  shall  expend  such 
funds  as  may  be  required  to  conduct  the  pilot  program 
for  futures  options  contract  trading  in  the  manner 
specified  in  this  subtitle  and  the  regulations  issued, 
and  contracts  entered  into,  to  carry  out  this  subtitle, 
except  that  funds  of  the  Corporation  may  not  be  used 
to  carry  out  this  subtitle  unless  the  Secretary,  in  the 
sole  discretion  of  the  Secretary,  determines  in  advance 
that  such  funds  shall  be  used  for  this  purpose. 

"(c)  Contracts.— Contracts  entered  into  imder  this 
subtitle  shall  be  considered  to  be  program  benefit  con- 
tracts of  the  Commodity  Credit  Corporation,  and  not 
service  or  acquisition  contracts  of  the  United  States." 

Hurricane  Hugo  Forestry  Assistance;  Cost-Share 
Assistance 

Pub.  L.  101-624,  title  XXII,  §  2235(b),  Nov.  28.  1990. 
104  Stat.  3960,  provided  that: 

"(1)  Establishment.— For  the  purposes  of  encourag- 
ing tree  owners  to  reestablish  stands  of  trees  damaged 
by  Hurricane  Hugo,  the  Secretary  of  Agriculture 
(hereafter  in  this  subsection  referred  to  as  the  'Secre- 
tary') shall  develop  and  implement  a  cost-share  pro- 
gram to  provide  financial  assistance  to  owners  of  pri- 
vate timber  stands  that  were  damaged,  as  determined 
by  the  Secretary,  in  1989  by  Hurricane  Hugo.  This  as- 
sistance shall  only  be  made  available  in  those  counties 
in  South  Carolina,  North  Carolina,  Virginia,  Puerto 
Rico,  and  the  United  States  Virgin  Islands  declared  by 
the  President  to  be  disaster  areas  as  a  result  of  Hurri- 
cane Hugo  and  any  coimty  contiguous  to  those  coim- 
ties. 

"(2)  Eligible  practices.— Practices  eligible  for  cost- 
share  assistance  under  this  subsection  are— 

"(A)  reforestation; 

"(B)  site  preparation;  and 

"(C)    such    other   timber   stand   reestablishment 
practices  as  may  be  prescribed  by  the  Secretary. 
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"(3)  Private  tiioer  stands.— 

"(A)  Definition.— For  the  purpose  of  this  subsec- 
tion, the  term  'private  timber  stand'  means  a  stand 
of  trees  damaged  by  Hurricane  Hugo  held  continu- 
ously during  the  period  described  in  paragraph  (1) 
for  commercial  purposes  by  a  private  individual, 
group,  association,  corporation,  Indian  tribe  or  other 
native  Indian  group,  or  other  legal  entity,  owning 
1,000  acres  or  less  of  land  planted  to  trees,  except 
agencies  of  Federal,  State,  or  local  governments. 
Such  term  does  not  include  a  stand  of  trees  trans- 
ferred after  the  date  on  which  such  stand  was  dam- 
aged by  Hurricane  Hugo  except  for  a  stand  of  trees 
transferred  by  bequest,  devise  or  inheritance,  or  ac- 
quired from  a  decedent  by  reason  of  death  because 
of  the  form  of  ownership  or  other  condition  (includ- 
ing trees  acquired  through  the  exercise  or  nonexer- 
cise  of  a  power  of  appointment). 

"(B)  Period  for  purposes  of  subparagraph  (a).— 
The  period  referred  to  in  subparagraph  (A)  is  the 
period  beginning  on  the  date  on  which  such  trees 
were  damaged  by  Hurricane  Hugo  and  ending  at  the 
time  the  request  is  made  for  assistance  under  this 
subsection. 

"(4)  Individual  forest  management  plans.— The  Sec- 
retary may  provide  assistance  under  this  subsection 
only  after  a  management  plan  for  the  private  timber 
stand  has  been  developed  by  the  holder  of  the  stand  in 
cooperation  with,  and  approved  by,  the  State  forester 
or  equivalent  State  official.  Such  management  plan 
shall— 

"(A)  include  provision  for  the  replacement  of  the 
timber  stand  through  reforestation  by  tree  plantings 
or  other  means;  and 

"(B)  be  the  basis  for  an  agreement  between  the 
holder  and  the  Secretary  under  paragraph  (5). 
"(5)  Cost  share.— The  Secretary  shall  enter  into 
agreements  to  share  the  cost  of  implementing  eligible 
practices  set  forth  in  the  agreement  with  holders  who 
agree  to  implement  those  eligible  practices.  The 
amount  of  the  Federal  cost-share  (including  labor)  for 
an  eligible  practice  shall  be  75  percent  of  the  total  cost 
of  implementing  eligible  practices.  The  Secretary  may 
consider,  in  determining  the  total  cost  of  implement- 
ing eligible  practices,  any  revenues  from  the  sale  of 
timber  from  private  timber  stands. 

"(6)  Deadline.— Requests  for  assistance  under  this 
subsection  must  be  filed  with  the  Secretary  not  later 
than  December  31, 1993. 

"(7)  Payment  limitation.— The  total  amount  of  pay- 
ments that  a  person  shall  be  entitled  to  receive  under 
this  subsection  may  not  exceed  $50,000.  The  Secretary 
shall  issue  regulations  defining  the  term  'person' 
which  shall  conform,  to  the  extent  practicable,  to  the 
regulations  defining  the  term  'person'  issued  under 
section  1001  of  the  Food  Security  Act  of  1985  (7  U.S.C. 
1308). 

"(8)  Regulations.— The  Secretary  shall  issue  regula- 
tions to  implement  the  provisions  of  this  subsection  as 
soon  as  practicable  after  the  date  on  which  appropria- 
tions are  made  available  to  carry  out  this  subsection, 
without  regard  to  the  requirement  for  notice  and 
public  participation  in  rulemaking  prescribed  in  sec- 
tion 553  of  title  5,  United  States  Code." 

Appropriations  for  Forestry  Assistance  and 
Double  Cropping  on  Disaster  Areas 

Pub.  L.  101-624,  title  XXII,  §  2235(c),  Nov.  28.  1990, 
104  Stat.  3961,  provided  that:  "Any  benefits  or  assist- 
ance provided  under  this  section  [see  Hurricane  Hugo 
Forestry  Assistance;  Cost-Share  Assistance  note 
above],  or  under  the  amendments  made  by  this  section 
to  the  Disaster  Assistance  Act  of  1989  [amending  sec- 
tion 104(a)  of  Pub.  L.  101-82,  set  out  in  an  Emergency 
Crop  Loss  Assistance  note  below],  shall  be  provided 
only  to  the  extent  provided  for  in  advance  by  appro- 
priation acts.  To  carry  out  this  section,  and  the 
amendments  made  by  this  section  to  the  Disaster  As- 
sistance Act  of  1989,  there  are  hereby  authorized  to  be 
appropriated  for  fiscal  years  1991  through  1995  such 
sums  as  are  necessary." 


Scarce  Federal  Resources 

Pub.  L.  101-624,  title  XXV.  §  2515,  Nov.  28,  1990,  104 
Stat.  4075,  provided  that:  "Notwithstanding  any  other 
provision  of  this  Act  [see  Short  Title  of  1990  Amend- 
ments note  above],  to  conserve  scarce  Federal  re- 
sources, the  Secretary  of  Agriculture  may  after  con- 
currence with  the  Chairman  and  Ranking  Member  of 
the  Committee  on  Agriculture,  Nutrition,  and  Forest- 
ry of  the  Senate  and  the  Chairman  and  Ranking 
Member  of  the  Committee  on  Agriculture  of  the 
House  of  Representatives,  rank  by  priority  the  studies 
or  reports  authorized  by  this  Act  and  determine  which 
of  those  studies  or  reports  shall  be  completed.  The 
Secretary  shall  complete  at  least  12  such  studies  or 
reports." 

Recordkeeping  Improvement 

Pub.  L.  101-624,  title  XXV,  §  2516,  Nov.  28,  1990,  104 
Stat.  4075,  provided  that: 

"(a)  Short  Title.— This  section  may  be  cited  as  the 
'Agricultural  Program  Reporting  and  Recordkeeping 
Improvement  Act  of  1990'. 

"(b)  Goal.— To  the  extent  practicable,  it  shall  be  the 
goal  of  this  section  to  bring  about,  within  3  years  fol- 
lowing the  date  of  enactment  of  this  Act  [Nov.  28, 
1990],  a  substantial  reduction  in  the  volume  of  docu- 
mentation, and  in  the  amount  of  time  devoted  and  the 
niunber  of  visits  to  Department  of  Agriculture  offices, 
that  are  necessary  to  complete  paperwork  required  of 
the  typical  producer  participating  in  programs  admin- 
istered by  the  Secretary  of  Agricultiu-e. 

"(c)  Reported  [sic].— Not  later  than  240  days  after 
the  date  of  enactment  of  this  Act  [Nov.  28,  1990],  the 
Secretary  of  Agriculture  (hereafter  referred  to  in  this 
section  as  the  'Secretary')  shall  prepare  and  submit  to 
the  Committee  on  Agriculture  of  the  House  of  Repre- 
sentatives and  the  Committee  on  Agriculture,  Nutri- 
tion, and  Forestry  of  the  Senate  a  report  containing 
specific  proposals  for  reducing  and  simplifying  the  rec- 
ordkeeping and  other  paperwork  required  of  agricul- 
tiu-al  producers  and  cooperatives  (hereinafter  referred 
to  in  this  section  as  'producers')  who  apply  for  partici- 
pation in,  or  in  complying  with  the  requirements  of— 
"(1)  agricultural  price  and  income  support  pro- 
grams administered  by  the  Secretary,  including  pro- 
grams under  the  Agricultural  Act  of  1949  (7  U.S.C. 
1421,  et  seq.); 

"(2)  voluntary  or  mandatory  soil  or  water  conser- 
vation programs  administered  by  the  Secretary,  in- 
cluding programs  imder  the  Food  Security  Act  of 
1985  (7  U.S.C.  1281,  note,  et  seq.)  [see  Short  Title  of 
1985  Amendment  note  under  section  1281  of  this 
title];  and 

"(3)  any  other  related  programs  administered  by 
the  Secretary,  including  programs  under  the  Con- 
solidated Farm  and  Rural  Development  Act  (7 
U.S.C.  1981  [1921],  et.  seq.)  and  programs  of  crop  in- 
surance xmder  the  Federal  Crop  Insurance  Corpora- 
tion. 
"(d)  Contents  of  Report.— 

"(1)  In  general.— In  the  report  required  by  subsec- 
tion (c).  the  Secretary  shall  set  forth  the  results  of  a 
thorough  examination  of  the  feasibility  of  reducing 
current  levels  of  paperwork  and  recordkeeping  re- 
quired of  producers  by  providhig  such  producers 
with  access  to  a  computerized  departmental  network 
or  system  (including  the  utilization  of  computer  ca- 
pability and  equipment  which  has  been  or  will  be  ac- 
quired by  the  Department  of  Agriculture)  that  could 
be  used  by  producers  to— 

"(A)  commimicate  by  voice,  data,  video,  or  a  com- 
bination thereof  for  the  purpose  of  submitting 
electronically  all  of,  or  a  significant  portion  of,  any 
necessary  and  appropriate  applications,  reports,  or 
other  documentation;  and 

"(B)  provide  updated  electronic  information  and 
data  pertinent  to  the  producer's  agricultural  oper- 
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ation  and  marketing  activities,  or  information 
sharing  by  means  of  video  conferencing. 
For  the  purpose  of  preparing  the  report  required  by 
this  subsection,  the  Secretary  is  authorized  to  retain 
the  consulting  service  of  at  least  one  private  sector 
business  firm  having  experience  and  possessing  tech- 
nical expertise  in  the  fields  of  wide  area  computer 
network  design,  function,  installation,  and  mainte- 
nance, integrated  video  conferencing,  and  data  base 
management  systems. 

"(2)  Schedule  op  pees.— In  determining  the  feasi- 
bility and  costs  of  providing  a  computerized  network 
or  system  as  described  in  paragraph  (1),  the  Secre- 
tary may  recommend  a  schedule  of  nominal  fees 
which  could  be  charged  to  producers  and  others  for 
a  pro  rata  share  of  a  portion  of  the  costs  associated 
with  the  producers'  access  to  and  use  of  such  system. 
Such  fees  would  partially  or  entirely  defray  the 
costs  (after  taking  into  consideration  any  ongoing 
savings  to  the  Department  of  Agriculture)  associated 
with  the  operation  and  maintenance  and  future  ex- 
pansion of  such  portion  of  the  network  or  system 
and  its  capabilities,  but  shall  not  be  applied  in  a 
manner  that  would  include  any  reimbursement  for 
existing  equipment  and  capabilities  or  for  the  costs 
associated  with  the  initial  establishment  of  the  net- 
work or  system.  The  report  should  also  contain  rec- 
ommendations outlining  additional  categories  of 
users  who  might  be  permitted  access  to  the  network 
or  system  for  a  fee,  and  the  types  of  safeguards 
which  would  be  reasonably  necessary  to  limit  file 
access  as  may  be  necessitated  in  accordance  with 
provisions  of  the  Privacy  Act  of  1974  (5  U.S.C.  552a) 
and  other  relevant  authorities  governing  the  disclo- 
sure of  individual  or  proprietary  information. 
"(e)  Recommendations  op  National  Commission.— 

"(1)  Generally.— To  the  maxlmiun  extent  practi- 
cable, in  preparing  the  report  required  by  subsection 
(c),  the  Secretary  shall  take  into  consideration  and 
incorporate  the  recommendations  of  the  commission 
created  by  title  V,  section  501  of  the  Farm  Credit 
Amendments  Act  of  1985  [Pub.  L.  99-205,  12  U.S.C. 
2001  note]  as  contained  in  the  Report  of  the  Nation- 
al Commission  on  Agricultural  Finance,  dated  Feb- 
ruary 22,  1989,  to  the  extent  that  such  recommenda- 
tions relate  to  the  need  to  develop  a  universal  loan 
application  form  and  uniform  accounting  standards 
for  farm  businesses.  In  considering  such  recommen- 
dations, the  Secretary  shall  attempt  to  design  and 
adopt  forms  and  standards  that  are  as  brief  and  suc- 
cinct as  possible,  and  shall  consult  with  representa- 
tives of  the  Farm  Credit  System,  the  commercial 
banking  system,  and  other  significant  providers  of 
farm  ownership  and  operating  credit. 

"(2)  Paperwork  reduction.— In  order  to  increase 
the  efficiency  of  agricultural  programs  administered 
by  the  Secretary  and  to  reduce  the  burden  of  paper- 
work on  participants  in  such  programs,  the  Secre- 
tary shall  design  and  adopt,  to  the  maximum  extent 
practicable,  one  brief  application  form  to  be  used  by 
applicants  for  participation  in  the  agricultural  pro- 
grams administered  by  the  Secretary,  including,  the 
programs  described  in  subsection  (c).  The  report  re- 
quired by  subsection  (c)  shall  include  information 
with  regard  to  the  progress  made  by  the  Department 
toward  compliance  with  this  subsection,  and  shall 
also  identify  any  statutory  impediments  to  the  use 
of  such  single  brief  form. 

"(f)  Integration  op  Data  Bases.— Notwithstanding 
any  other  provisions  of  this  section,  the  Secretary  of 
Agriculture  shall  take  appropriate  action  to  integrate 
the  various  data  bases  of  the  Department  of  Agricul- 
ture relating  to  agricultural  program  data,  and  shall 
facilitate  the  sharing  of  relevant  data  among  the  vari- 
ous agencies  of  the  Department  of  Agricultiure." 

Readjustment  op  Support  Levels 

Pub.  L.  101-508,  title  I.  §  1302,  Nov.  5,  1990,  104  Stat. 
1388-12,  provided  that: 

"(a)  Failttre  to  Enter  Into  Agreement.— If  by  Jxme 
30,  1992,  the  United  States  does  not  enter  into  (within 


the  context  of  section  1102(a)  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988  (19  U.S.C.  2902))  an 
agricultural  trade  agreement  in  the  Uruguay  Round  of 
multilateral  trade  negotiations  under  the  General 
Agreement  on  Tariffs  and  Trade  (GATT),  agricultural 
acreage  limitation  and  price  support  and  production 
adjustment  programs  and  export  promotion  levels 
shall  be  reconsidered  and  adjusted  by  the  Secretary  of 
Agriculture  (hereafter  in  this  section  referred  to  as 
the  'Secretary')  in  accordance  with  subsection  (b),  as 
appropriate  to  protect  the  interests  of  American  agri- 
cultural producers  and  ensure  the  international  com- 
petitiveness of  United  States  agriculture. 

"(b)  Required  Measures.— Pursuant  to  subsection 
(a),  in  order  to  protect  the  interests  of  American  agri- 
cultural producers  and  ensure  the  competitive  position 
of  United  States  agriculture,  the  Secretary— 

"(1)  is  authorized  to  waive  any  minimum  level  for 
any  acreage  limitation  program  required  or  author- 
ized for  any  of  the  1993  through  1995  crops  of 
wheat,  feed  grains,  upland  cotton,  or  rice  established 
under  section  107B(e),  105B(e),  103B(e),  or  lOlB(e) 
of  the  Agricultiu^  Act  of  1949  [7  U.S.C.  1445b-3a(e), 
1444f(e),  1444-2(e),  1441-2(e)]  (as  amended  by  sec- 
tions 301,  401,  501,  and  601  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990),  respectively; 

"(2)  shall  increase  by  $1,000,000,000  for  the  period 
beginning  October  1, 1993,  and  ending  September  30, 
1995,  the  level  of  export  promotion  programs  au- 
thorized imder  the  Agricultural  Trade  Act  of  1978  [7 
U.S.C.  5601  et  seq.]  (as  amended  by  section  1531  of 
the  Food,  Agriculture,  Conservation,  and  Trade  Act 
of  1990),  in  addition  to  any  amounts  otherwise  re- 
quired or  made  available  under  such  programs;  and 
"(3)  shall  permit  producers  to  repay  price  support 
loans  for  any  of  the  1993  through  1995  crops  of 
wheat  and  feed  grains  at  the  levels  provided  under 
sections  107B(a)(4)  and  105B(a)(4)  of  the  Agricultur- 
al Act  of  1949  [7  U.S.C.  1445b-3a(a)(4),  1444f(a)(4)], 
respectively. 

"(c)  Failure  of  Agreement  to  Enter  Into  Force.— If 
by  Jime  30,  1993,  an  agricultural  trade  agreement 
under  the  Uruguay  Roimd  of  multilateral  trade  nego- 
tiations under  the  General  Agreement  on  Tariffs  and 
Trade  has  not  entered  into  force  for  the  United 
States,  agricultural  price  support  and  other  programs 
and  export  promotion  levels  shall  be  reconsidered  and 
adjusted  by  the  Secretary  in  accordance  with  subsec- 
tion (d),  if  the  Secretary  determines  such  action  is  ap- 
propriate to  protect  the  interests  of  American  agricul- 
tural producers  and  ensure  the  international  competi- 
tiveness of  United  States  agriculture. 
"(d)  Specific  Measures.— 

"(1)  Measures  to  be  considered.— Pursuant  to  sub- 
section (c),  the  Secretary  shall  consider— 

"(A)  waiving  all  or  part  of  the  requirements  of 
this  title  [see  Short  Title  of  1990  Amendments 
note  above],  and  the  amendments  made  by  this 
title,  requiring  reductions  in  agricultural  spending; 
"(B)  increasing  the  level  of  funds  made  available 
for  the  programs  authorized  under  the  Agricultur- 
al Trade  Act  of  1978  [7  U.S.C.  5601  et  seq.];  and 

"(C)  permitting  producers  to  repay  price  support 
loans  for  any  of  the  1993  through  1995  crops  of 
wheat  and  feed  grains  at  the  levels  provided  under 
sections  107B(a)(4)  and  105B(a)(4)  of  the  Agricul- 
tural Act  of  1949  [7  U.S.C.  1445b-3a(a)(4). 
1444f(a)(4)],  respectively. 

"(2)  Authority.— The  Secretary  is  authorized  to 
implement  the  measures  specified  in  subparagraphs 
(A),  (B),  and  (C)  of  paragraph  (1).  This  authority 
shall  be  in  addition  to,  and  not  in  place  of,  any  other 
authority  imder  any  other  provision  of  law. 

"(3)  Implementation.— If  the  Secretary  determines 
the  action  is  appropriate  pursuant  to  subsection  (c), 
the  Secretary  shall  implement  measures  specified  in 
subparagraph  (A)  of  paragraph  (1)  and  either  or 
both  of  the  measures  specified  in  subparagraph  (B) 
or  (C)  of  paragraph  (1). 
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"(e)  Limitation.— This  section  shall  not  be  con- 
strued to  authorize  the  Secretary  to  reduce  the  level 
of  income  support  provided  to  agricultural  producers 
in  the  United  States. 

"(f)  Termination.— The  provisions  of  subsections  (a) 
and  (b)  shall  cease  to  be  effective  if  the  President  cer- 
tifies to  Congress  that  the  failure  referred  to  in  sub- 
section (a)  to  enter  into  an  agricultural  trade  agree- 
ment in  the  Uruguay  Round  of  multilateral  trade  ne- 
gotiations under  the  GATT  is  a  result  in  whole  or  in 
part  of  the  provisions  of  section  151  of  the  Trade  Act 
of  1974  (19  U.S.C.  2191),  or  essentially  similar  provi- 
sions, not  applying  or  in  effect  not  applying  during 
the  period  ending  May  31,  1991  (or  during  the  period 
Jtme  1.  1991,  through  May  31, 1993,  if  the  condition  of 
section  1103(b)(l)(B)(i)  [19  U.S.C.  2903(b)(l)(B)(i)]  is 
satisfied)  to  implementing  bills  submitted  with  respect 
to  such  an  agreement  entered  into  during  the  applica- 
ble period  under  section  1102(b)  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988  (19  U.S.C.  2902(b))." 

Repayment  op  Advance  Depiciency  Payments 

Pub.  L.  101-220,  §  14,  Dec.  12,  1989,  103  Stat.  1885. 
provided  that:  "Effective  only  for  the  1988  crops  of 
wheat,  feed  grains,  upland  cotton,  and  rice,  produced 
by  producers  that  qualified  for  assistance  imder  sec- 
tion 201(a)  of  the  Disaster  Assistance  Act  of  1988 
[Pub.  L.  100-387]  (7  U.S.C.  1421  note)  or  section  101(a) 
of  the  Disaster  Assistance  Act  of  1989  [Pub.  L.  101-82] 
(7  U.S.C.  1421  note),  if  the  Secretary  of  Agriculture 
determines  that  any  portion  of  the  advance  deficiency 
pajmaent  made  to  producers  for  such  crop  under  sec- 
tion 107C  of  the  Agricultiu-al  Act  of  1949  (7  U.S.C. 
1445b-2)  must  be  refunded,  such  refimd  shall  not  be 
required  to  be  made  prior  to  July  31,  1990." 

Emergency  Crop  Loss  Assistance 

Pub.  L.  101-624.  title  XXII.  §§2241-2272,  Nov.  28, 
1990,  104  Stat.  3962-3977,  as  amended  by  Pub.  L. 
101-508,  title  I,  §  1204(d),  Nov.  5,  1990.  104  Stat. 
1388-12;  Pub.  L.  102-237,  title  I,  §  114(a)(4)-(16).  Dec. 
13. 1991, 105  Stat.  1838, 1839,  provided  that: 

"CHAPTER  3-EMERGENCY  CROP  LOSS 
ASSISTANCE 

"Subchapter  A— Annual  Crops 

"SEC.  2241.  PAYMENTS  TO  PROGRAM  PARTICI- 
PANTS FOR  TARGET  PRICE  COMMODITIES, 
"(a)  Disaster  Payisents.- 

"(1)  In  general.— Effective  only  for  producers  on  a 
farm  who  elected  to  participate  in  the  production 
adjustment  program  established  imder  the  Agricul- 
tural Act  of  1949  (7  U.S.C.  1421  et  seq.)  for  the  1990 
crop  of  wheat,  feed  grains,  upland  cotton,  extra  long 
staple  cotton,  or  rice,  except  as  otherwise  provided 
in  this  subsection,  if  the  Secretary  of  Agriculture  de- 
termines that,  because  of  damaging  weather  or  relat- 
ed condition  in  1989  or  1990,  the  total  quantity  of 
the  1990  crop  of  the  commodity  that  such  producers 
are  able  to  harvest  on  the  farm  is  less  than  the 
result  of  multiplying  60  percent  (or,  in  the  case  of 
producers  who  obtained  crop  insurance  for  the  1990 
crop  of  the  commodity  under  the  Federal  Crop  In- 
surance Act  (7  U.S.C.  1501  et  seq.).  65  percent)  of  the 
farm  program  payment  yield  established  by  the  Sec- 
retary for  such  crop  by  the  sum  of  the  acreage 
planted  for  harvest  and  the  acreage  prevented  from 
being  planted  (because  of  a  natural  disaster,  as  de- 
termined by  the  Secretary)  for  such  crop,  the  Secre- 
tary shall  make  a  disaster  payment  available  to  such 
producers  at  a  rate  equal  to  65  percent  of  the  estab- 
lished price  for  the  crop  for  any  deficiency  in  pro- 
duction greater  than  40  percent  (or.  in  the  case  of 
producers  who  obtained  crop  insurance  for  the  1990 
crop  of  the  commodity  under  the  Federal  Crop  In- 
surance Act,  35  percent)  for  the  crop. 
"(2)  Limitations.— 

"(A)  Acreage  in  excess  of  permitted  acreage.— 
Payments  provided  under  paragraph  (1)  for  a  crop 


of  a  commodity  may  not  be  made  available  to  pro- 
ducers on  a  farm  with  respect  to  any  acreage  in 
excess  of  the  permitted  acreage  for  the  farm  for 
the  commodity. 

"(B)  Crop  insurance.— Pajonents  provided  under 
paragraph  (1)  for  a  crop  of  a  commodity  may  not 
be  made  available  to  producers  on  a  farm  unless 
such  producers  enter  into  an  agreement  to  obtain 
multiperil  crop  insurance,  to  the  extent  required 
under  section  2247. 

"(3)  Reduction  in  deficiency  payments.— The 
total  quantity  of  a  crop  of  a  commodity  on  which  de- 
ficiency payments  otherwise  would  be  payable  to 
producers  on  a  farm  under  the  Agricultural  Act  of 
1949  [7  U.S.C.  1421  et  seq.]  shall  be  reduced  by  the 
quantity  on  which  a  payment  is  made  to  the  produc- 
ers for  the  crop  under  paragraph  (1). 
"(4)  Election  of  payments.— 

"(A)  Application  of  paragraph.— This  paragraph 
shall  apply,  effective  only  for  the  1990  crops  of 
wheat,  feed  grains,  upland  cotton,  extra  long 
staple  cotton,  and  rice,  to  producers  on  a  farm 
who— 

"(i)  had  failed  wheat,  feed  grain,  upland 
cotton,  extra  long  staple  cotton,  or  rice  acreage; 
or 

"(ii)  were  prevented  from  planting  acreage  to 
such  commodity  because  of  damaging  weather  or 
related  condition  in  1989  or  1990. 
"(B)  Election.— The  Secretary  of  Agriculture 
shall  (within  30  days  after  the  date  of  enactment 
of  this  Act  [Nov.  28.  1990])  permit  producers  re- 
ferred to  in  subparagraph  (A)  to  elect  whether  to 
receive  disaster  payments  in  accordance  with  this 
section  in  lieu  of  payments  received  under  the  Ag- 
ricultural Act  of  1949  [7  U.S.C.  1421  et  seq.]. 
"(b)  Advance  Deficiency  Payments.— 

"(1)  Application  of  subsection.— This  subsection 
shall  apply  only  to  producers  on  a  farm  who  elected 
to  participate  in  the  production  adjustment  program 
established  under  the  Agricultural  Act  of  1949  [7 
U.S.C.  1421  et  seq.]  for  the  1990  crop  of  wheat,  feed 
grains,  upland  cotton,  extra  long  staple  cotton,  or 
rice. 
"(2)  Forgiveness  of  refund  requirement.— 

"(A)  In  general.— Subject  to  subparagraph  (B),  if 
because  of  damaging  weather  or  related  condition 
in  1989  or  1990  the  total  quantity  of  the  1990  crop 
of  the  commodity  that  the  producers  are  able  to 
harvest  on  the  farm  is  less  than  the  result  of  mul- 
tiplying the  farm  program  payment  yield  estab- 
lished by  the  Secretary  for  such  crop  by  the  sum 
of  the  acreage  planted  for  harvest  and  the  acreage 
prevented  from  being  planted  (because  of  a  natu- 
ral disaster,  as  determined  by  the  Secretary)  for 
such  crop  (hereinafter  in  this  section  referred  to  as 
the  'qualifying  amount'),  the  producers  shall  not 
be  required  to  refimd  any  advance  deficiency  pay- 
ment made  to  the  producers  for  such  crop  imder 
section  107C  [redesignated  114]  of  the  Agricultural 
Act  of  1949  (7  U.S.C.  1445b-2  [7  U.S.C.  1445J])  with 
respect  to  that  portion  of  the  deficiency  in  produc- 
tion that  does  not  exceed— 

"(i)  in  the  case  of  producers  who  obtained  crop 
insurance  for  the  1990  crop  of  the  commodity 
under  the  Federal  Crop  Insurance  Act  [7  U.S.C. 
1501  et  seq.],  35  percent  of  the  qualifying 
amount;  and 

"(ii)  in  the  case  of  other  producers,  40  percent 
of  the  qualifying  amount. 

"(B)  Crop  insurance.— Producers  on  a  farm  shall 
not  be  eligible  for  the  forgiveness  provided  for 
under  subparagraph  (A),  unless  such  producers 
enter  into  an  agreement  to  obtain  multiperil  crop 
insurance,  to  the  extent  required  under  section 
2247. 

"(3)  Election  for  nonrecipients.— The  Secretary 
shall  allow  producers  on  a  farm  who  elected,  prior  to 
the  date  of  enactment  of  this  Act  [Nov.  28,  1990], 
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not  to  receive  advance  deficiency  payments  made 
available  for  the  1990  crop  under  section  107C  [re- 
designated 114]  of  the  Agricultural  Act  of  1949  [7 
U.S.C.  1445J],  to  elect  (within  30  days  after  the  date 
of  the  enactment  of  this  Act)  whether  to  receive 
such  advance  deficiency  pajnnents. 

"(4)  Date  op  refxtnd  for  payments.— Effective  only 
for  the  1990  crops  of  wheat,  feed  grains,  upland 
cotton,  extra  long  staple  cotton,  and  rice,  if  the  Sec- 
retary determines  that  any  portion  of  the  advance 
deficiency  pajmient  made  to  producers  for  the  crop 
imder  section  107C  [redesignated  114]  of  the  Agri- 
cultural Act  of  1949  [7  U.S.C.  1445j]  must  be  refimd- 
ed,  such  refund  shall  not  be  required  prior  to  July 
31, 1991,  for  that  portion  of  the  crop  for  which  a  dis- 
aster payment  is  made  under  subsection  (a). 

"SEC.  2242.  PAYMENTS  TO  PROGRAM  NOKPAR- 
TICIPANTS  FOR  TARGET  PRICE  COMMOD- 
ITIES, 
"(a)  Disaster  Payments.— 

"(1)  In  general.— Effective  only  for  producers  on  a 
farm  who  elected  not  to  participate  in  the  produc- 
tion adjustment  program  established  imder  the  Agri- 
cultural Act  of  1949  (7  U.S.C.  1421  et  seq.)  for  the 
1990  crop  of  wheat,  feed  grains,  upland  cotton,  extra 
long  staple  cotton,  or  rice,  if  the  Secretary  of  Agri- 
culture determines  that  because  of  damaging  weath- 
er or  related  condition  in  1989  or  1990,  the  total 
quantity  of  the  1990  crop  of  the  commodity  that 
such  producers  are  able  to  harvest  on  the  farm  is 
less  than  the  result  of  multiplying  40  percent  (or  in 
the  case  of  producers  who  obtained  crop  insurance, 
35  percent)  of  the  county  average  yield  established 
by  the  Secretary  for  such  crop  by  the  sum  of  acreage 
planted  for  harvest  and  the  acreage  for  which  pre- 
vented planted  credit  is  approved  by  the  Secretary 
for  such  crop  imder  subsection  (b),  the  Secretary 
shall  make  a  disaster  payment  available  to  such  pro- 
ducers. 

"(2)  Payment  rate.— The  payment  shall  be  made 
to  the  producers  at  a  rate  equal  to  65  percent  of  the 
basic  county  loan  rate  (or  a  comparable  price  if 
there  is  no  ciurent  basic  county  loan  rate)  for  the 
crop,  as  determined  by  the  Secretary,  for  any  defi- 
ciency in  production  greater  than  40  percent  for  the 
crop  (or  in  the  case  of  producers  who  obtained  crop 
insurance,  35  percent). 
"(b)  Prevented  Planting  Credit.— 

"(1)  In  general.— The  Secretary  shall  provide  pre- 
vented planting  credit  under  subsection  (a)  with  re- 
spect to  acreage  that  producers  on  a  farm  were  pre- 
vented from  planting  to  the  1990  crop  of  the  com- 
modity for  harvest  because  of  damaging  weather  or 
related  condition  in  1989  or  1990,  as  determined  by 
the  Secretary. 

"(2)  Maximum  acreage.— Such  acreage  may  not 
exceed  the  greater  of - 

"(A)  a  quantity  equal  to  the  acreage  on  the  farm 
planted  (or  prevented  from  being  planted  due  to  a 
natural  disaster  or  other  condition  beyond  the  con- 
trol of  the  producers)  to  the  commodity  for  har- 
vest in  1989  minus  acreage  actually  planted  to  the 
commodity  for  harvest  in  1990;  or 

"(B)  a  quantity  equal  to  the  average  of  the  acre- 
age on  the  farm  planted  (or  prevented  from  being 
planted  due  to  a  natural  disaster  or  other  condi- 
tion beyond  the  control  of  the  producers)  to  the 
commodity  for  harvest  in  1987,  1988,  and  1989 
minus  acreage  actually  planted  to  the  commodity 
for  harvest  in  1990. 

"(3)  Adjustments.— The  Secretary  shall  make  ap- 
propriate adjustments  in  applying  the  limitations 
contained  in  paragraph  (2)  to  take  into  account  crop 
rotation  practices  of  the  producers. 
"(c)  Limitations.— 

"(1)  Acreage  limitation  program.— The  amount  of 
payments  made  available  to  producers  on  a  farm  for 
a  crop  of  a  commodity  imder  subsection  (a)  shall  be 
reduced  by  a  factor  equivalent  to  the  acreage  limita- 


tion program  percentage  established  for  such  crop 
under  the  Agricultural  Act  of  1949  [7  U.S.C.  1421  et 
seq.]. 

"(2)  Crop  insurance.— Payments  provided  imder 
subsection  (a)  for  a  crop  of  a  commodity  may  not  be 
made  available  to  the  producers  on  a  farm  unless 
such  producers  enter  into  an  agreement  to  obtain 
multiperil  crop  insurance,  to  the  extent  required 
under  section  2247. 

"SEC.  2243.  PEANUTS,  SUGAR,  AND  TOBACCO. 
"(a)  Disaster  Payments.— 

"(1)  In  general.— Effective  only  for  the  1990  crops 
of  peanuts,  sugi^  beets,  sugarcane,  and  tobacco,  if 
the  Secretary  of  Agriculture  determines  that,  be- 
cause of  damaging  weather  or  related  condition  in 
1989  or  1990,  the  total  quantity  of  the  1990  crop  of 
the  commodity  that  the  producers  on  a  farm  are 
able  to  harvest  is  less  than  the  result  of  multiplying 
60  percent  (or,  in  the  case  of  producers  who  obtained 
crop  insurance  for  the  1990  crop  of  the  commodity 
under  the  Federal  Crop  Insurance  Act  (7  U.S.C.  1501 
et  seq.),  65  percent)  of  the  county  average  yield  (or 
program  yield,  in  the  case  of  peanuts)  established  by 
the  Secretary  for  such  crop  by  the  sum  of  the  acre- 
age planted  for  harvest  and  the  acreage  for  which 
prevented  planted  credit  is  approved  by  the  Secre- 
tary for  such  crop  under  subsection  (b),  the  Secre- 
tary shall  make  a  disaster  pasnnent  available  to  such 
producers. 

"(2)  Payment  rate.— The  payment  shall  be  made 
to  the  producers  at  a  rate  equal  to  65  percent  of  the 
applicable  payment  level  imder  paragraph  (3),  as  de- 
termined by  the  Secretary,  for  any  deficiency  in  pro- 
duction greater  than— 

"(A)  in  the  case  of  producers  who  obtained  crop 
insurance  for  the  1990  crop  of  the  commodity 
under  the  Federal  Crop  Insurance  Act— 
"(i)  35  percent  for  the  crop;  or 
"(ii)  with  respect  to  a  crop  of  burley  tobacco  or 
flue-cured  tobacco,  35  percent  of  the  farm's  ef- 
fective marketing  quota  for  1990;  and 
"(B)  in  the  case  of  producers  who  did  not  obtain 
crop  insurance  for  the  1990  crop  of  the  commodity 
under  the  Federal  Crop  Insurance  Act— 
"(i)  40  percent  for  the  crop;  or 
"(ii)  with  respect  to  a  crop  of  burley  tobacco  or 
flue-cured  tobacco,  40  percent  of  the  farm's  ef- 
fective marketing  quota  for  1990. 
"(3)  Payment  level.— For  purposes  of  paragraph 
(1),  the  payment  level  for  a  commodity  shall  be 
equal  to— 

"(A)  for  peanuts,  the  price  support  level  for 
quota  peanuts  or  the  price  support  level  for  addi- 
tional peanuts,  as  applicable; 

"(B)  for  tobacco,  the  national  average  loan  rate 
for  the  type  of  tobacco  involved,  or  (if  there  is 
none)  the  market  price,  as  determined  under  sec- 
tion 2244(a)(2);  and 

"(C)  for  sugar  beets  and  sugarcane,  a  level  deter- 
mined by  the  Secretary  to  be  fair  and  reasonable 
in  relation  to  the  level  of  price  support  established 
for  the  1990  crops  of  sugar  beets  and  sugarcane, 
and  that,  insofar  as  is  practicable,  shall  reflect  no 
less  return  to  the  producer  than  under  the  1990 
price  support  levels. 
"(b)  Prevented  Planting  Credit.— 

"(1)  In  general.- The  Secretary  shall  provide  pre- 
vented planting  credit  under  subsection  (a)  with  re- 
spect to  acreage  that  producers  on  a  farm  were  pre- 
vented from  planting  to  the  1990  crop  of  the  com- 
modity for  harvest  because  of  damaging  weather  or 
related  condition  in  1989  or  1990,  as  determined  by 
the  Secretarv 

"(2)  Maximum  acreage.— Such  acreage  may  not 
exceed  the  greater  of — 

"(A)  a  quantity  equal  to  the  acreage  on  the  farm 
planted  (or  prevented  from  being  planted  due  to  a 
natural  disaster  or  other  condition  beyond  the  con- 
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trol  of  the  producers)  to  the  commodity  for  har- 
vest in  1989  minus  acreage  actually  planted  for 
harvest  in  1990;  or 

"(B)  a  quantity  equal  to  the  average  of  the  acre- 
age on  the  farm  planted  (or  prevented  from  being 
planted  due  to  a  natural  disaster  or  other  condi- 
tion beyond  the  control  of  the  producers)  to  the 
commodity  for  harvest  in  1987,  1988,  and  1989 
minus  acreage  actually  planted  to  the  commodity 
for  harvest  in  1990. 

"(3)  Adjustments.— The  Secretary  shall  make  ap- 
propriate adjustments  in  applying  the  limitations 
contained  in  paragraph  (2)  to  take  into  account  crop 
rotation  practices  of  the  producers  and  any  change 
in  quotas  for  the  1990  crops  of  tobacco. 
"(c)  Limitation.— Payments  provided  imder  subsec- 
tion (a)  for  a  crop  of  a  commodity  may  not  be  made 
available  to  the  producers  on  a  farm  unless  such  pro- 
ducers enter  into  an  agreement  to  obtain  multiperil 
crop  insurance,  to  the  extent  required  imder  section 
2247. 

"(d)  Special  Rules  for  Peanuts.— Notwithstanding 
any  other  provision  of  law— 

"(1)  a  deficiency  in  production  of  quota  peanuts 
from  a  farm,  as  otherwise  determined  under  this  sec- 
tion, shall  be  reduced  by  the  quantity  of  peanut 
poundage  quota  that  was  the  basis  of  such  anticipat- 
ed production  that  has  been  transferred  from  the 
farm; 

"(2)  payments  made  under  this  section  shall  be 
made  taking  into  account  whether  the  deficiency  for 
which  the  deficiency  in  production  is  claimed  was  a 
deficiency  in  production  of  quota  or  additional  pea- 
nuts and  the  payment  rate  shall  be  established  ac- 
cordingly; and 

"(3)  the  quantity  of  undermarketings  of  quota  pea- 
nuts from  a  farm  for  the  1990  crop  that  may  other- 
wise be  claimed  under  section  358  of  the  Agricultural 
Adjustment  Act  of  1938  (7  U.S.C.  1358)  for  purposes 
of  future  quota  increases  shall  be  reduced  by  the 
quantity  of  the  deficiency  of  production  of  such  pea- 
nuts for  which  payment  has  been  received  imder 
this  section. 

"(e)  Special  Rules  for  Tobacco.— Notwithstanding 
any  other  provision  of  law— 

"(1)  the  quantity  of  undermarketings  of  quota  to- 
bacco from  a  farm  for  the  1990  crop  that  may  other- 
wise be  claimed  under  section  317  or  319  of  the  Agri- 
cultural Adjustment  Act  of  1938  (7  U.S.C.  1314c  or 
1314e)  for  purposes  of  future  quota  increases  shall 
be  reduced  by  the  quantity  of  the  deficiency  of  pro- 
duction of  such  tobacco  for  which  payment  has  been 
received  under  this  section;  and 

"(2)  disaster  payments  made  to  producers  under 
this  section  may  not  be  considered  by  the  Secretary 
in  determining  the  net  losses  of  the  Commodity 
C^redit  Corporation  imder  section  106A(d)  of  the  Ag- 
ricultural Act  of  1949  (7  U.S.C.  1445-l(d)). 
"(f)  Special  Rule  for  Sugarcane.— For  purposes  of 
determining  the  total  quantity  of  the  1990  crop  of 
sugarcane  that  the  producers  on  a  farm  are  able  to 
harvest,  the  Secretary  shall  make  the  determination 
based  on  the  quantity  of  recoverable  sugar. 

"SEC.     2244.     SOYBEANS     AND     NONPROGRAM 
CROPS. 
"(a)  Disaster  Payments.— 
"(1)  In  general.— 

"(A)  Eligibility.— Effective  only  for  the  1990 
crops  of  soybeans  and  nonprogram  crops,  to  the 
extent  that  assistance  was  not  made  available 
under  the  Disaster  Assistance  Act  of  1989  [see 
Short  Title  of  1989  Amendments  note  above]  for  a 
producer's  losses,  if  the  Secretary  of  Agriculture 
determines  that,  because  of  damaging  weather  or 
related  condition  in  1989  or  1990,  the  total  quanti- 
ty of  the  1990  crop  of  the  commodity  that  the  pro- 
ducers on  a  farm  are  able  to  harvest  is  less  than— 
"(i)  with  respect  to  soybeans  and  simflowers, 

the  result  of  multiplying  60  percent  (or  in  the 


case  of  producers  who  obtained  crop  insurance,  if 
available,  for  the  1990  crop  year  of  the  commodi- 
ty under  the  Federal  Crop  Insurance  Act  (7 
U.S.C.  1501  et  seq.),  65  percent)  of  the  State, 
area,  or  county  yield,  adjusted  for  adverse 
weather  conditions  during  the  1987,  1988,  and 

1989  crop  years,  as  determined  by  the  Secretary, 
for  such  crop  by  the  sum  of  the  acreage  planted 
for  harvest  and  the  acreage  for  which  prevented 
planting  credit  is  approved  by  the  Secretary  for 
such  crop  under  subsection  (b); 

"(ii)  with  respect  to  nonprogram  crops  (other 
than  as  provided  in  clauses  (i)  and  (iii)),  the 
result  of  multiplying  60  percent  (or  in  the  case  of 
producers  who  obtained  crop  insurance,  if  avail- 
able, for  the  1990  crop  year  of  the  commodity 
under  the  Federal  Crop  Insurance  Act  (7  U.S.C. 
1501  et  seq.),  65  percent)  of  the  yield  established 
by  the  Commodity  Credit  Corporation  imder 
subsection  (d)(2)  for  such  crop  by  the  sum  of  the 
acreage  planted  for  harvest  and  the  acreage  for 
which  prevented  planting  credit  is  approved  by 
the  Secretary  for  such  crop  imder  subsection  (b); 
and 

"(iii)  with  respect  to  crops  covered  in  section 
201(b)  of  the  Agricultural  Act  of  1949  (7  U.S.C. 
1446(b)),  60  percent  (or  in  the  case  of  producers 
who  obtained  crop  insurance,  if  available,  for  the 

1990  crop  year  of  the  commodity  under  the  Fed- 
eral Crop  Insurance  Act  (7  U.S.C.  1501  et  seq.), 
65  percent)  of  the  historical  annual  yield  of  the 
producers  for  such  crops,  as  determined  by  the 
Secretary, 

the  Secretary  shall  make  a  disaster  payment  avail- 
able to  such  producers. 

"(B)  Payment  rate.— The  payment  shall  be  made 
to  such  producers  at  a  rate  equal  to  65  percent  of 
the  applicable  payment  level  under  paragraph  (2), 
as  determined  by  the  Secretary,  for  any  deficiency 
in  production  greater  than  40  percent  for  soy- 
beans, simflowers  and  for  other  nonprogram  crops 
for  the  crop,  except  that  in  the  case  of  producers 
who  obtained  crop  insurance,  if  available,  for  the 
1990  crop  under  the  Federal  Crop  Insurance  Act  (7 
U.S.C.  1501  et  seq.),  35. 

"(2)  Payment  level.— For  purposes  of  paragraph 
(1),  the  pajonent  level  for  a  commodity  shall  equal 
the  simple  average  price  received  by  producers  of 
the  commodity,  as  determined  by  the  Secretary  sub- 
ject to  paragraph  (3),  during  the  marketing  years  for 
the  immediately  preceding  5  crops  of  the  commodi- 
ty, excluding  the  year  in  which  the  average  price 
was  the  highest  and  the  year  in  which  the  average 
price  was  the  lowest  in  such  period. 

"(3)  Calculation  of  payments  for  different  vari- 
eties.— 

"(A)  Crop-by-crop  basis.— The  Secretary  shall 
make  disaster  payments  under  this  subsection  on  a 
crop-by-crop  basis,  with  consideration  given  to 
markets  and  uses  of  the  crops,  under  regulations 
issued  by  the  Secretary. 

"(B)  Different  varieties.— For  purposes  of  de- 
termining the  payment  levels  on  a  crop-by-crop 
basis,  the  Secretary  shall  consider  as  separate 
crops,  and  develop  separate  payment  levels  insofar 
as  is  practicable  for,  different  varieties  of  the  same 
commodity,  and  commodities  for  which  there  is  a 
significant  difference  in  the  economic  value  in  the 
market. 
"(C)  Double  cropping.— 

"(i)  Treated  separately.— In  the  case  of  a  crop 
that  is  historically  double  cropped  (including  two 
crops  of  the  same  commodity)  by  the  producers 
on  a  farm,  the  Secretary  shall  treat  each  crop- 
ping separately  for  purposes  of  determining 
whether  the  crop  was  affected  by  damaging 
weather  or  related  conditions  and  the  total  quan- 
tity of  the  crop  that  the  producers  are  able  to 
harvest. 
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"(ii)   Application   of   paragraph.— This   para- 
graph shall  not  apply  in  the  case  of  a  replace- 
ment crop. 
"(4)  Exclusions  from  harvested  quantities.— For 
purposes  of  determining  the  total  quantity  of  the 
1990  nonprogram  crop  of  the  commodity  that  the 
producers  on  a  farm  are  able  to  harvest  under  para- 
graph (1),  the  Secretary  shall  exclude— 

"(A)  commodities  that  cannot  be  sold  in  normal 
commercial  channels  of  trade;  and 

"(B)  dockage,  including  husks  and  shells,  if  such 
dockage  is  excluded  in  determining  yields  imder 
subsection  (d)(2). 
"(b)  Prevented  Planting  Credit.— 

"(1)  In  general.— The  Secretary  shall  provide  pre- 
vented planting  credit  under  subsection  (a)  with  re- 
spect to  acreage  that  producers  on  a  farm  were  pre- 
vented from  planting  to  the  1990  crop  of  the  com- 
modity for  harvest  because  of  damaging  weather  or 
related  condition  in  1989  or  1990,  as  determined  by 
the  Secretary. 

"(2)  Maximum  acreage.— Such  acreage  may  not 
exceed  the  greater  of — 

"(A)  a  quantity  equal  to  the  acreage  on  the  farm 
planted  (or  prevented  from  being  planted  due  to  a 
natural  disaster  or  other  condition  beyond  the  con- 
trol of  the  producers)  to  the  commodity  for  har- 
vest in  1989  minus  acreage  actually  planted  for 
harvest  in  1990;  or 

"(B)  a  quantity  equal  to  the  average  of  the  acre- 
age on  the  farm  planted  (or  prevented  from  being 
planted  due  to  a  natural  disaster  or  other  condi- 
tion beyond  the  control  of  the  producers)  to  the 
commodity  for  harvest  in  1987,  1988,  and  1989 
minus  acreage  actually  planted  to  the  commodity 
for  harvest  in  1990. 

"(3)  Adjustbcents.— The  Secretary  shall  make  ap- 
propriate adjustments  in  applying  the  limitations 
contained  in  paragraph  (2)  to  take  into  account  crop 
rotation  practices  of  the  producers. 
"(c)  Limitation.— Payments  provided  under  subsec- 
tion (a)  for  a  crop  of  a  commodity  may  not  be  made 
available  to  the  producers  on  a  farm  unless  such  pro- 
ducers enter  into  an  agreement  to  obtain  multiperil 
crop  insurance,  to  the  extent  required  under  section 
2247. 
"(d)  Special  Rules  for  Nonprogram  Crops.— 

"(1)  Definition  of  nonprogram  crop.— As  used  in 
this  section,  the  term  'nonprogram  crop'  means  all 
crops  for  which  crop  insurance  through  the  Federal 
Crop  Insurance  Corporation  was  available  for  crop 
year  1990,  and  other  commercial  crops  (including  or- 
namentals which  shall  include  flowering  shrubs, 
flowering  trees,  and  field  or  container  grown  roses  or 
turf  and  sweet  potatoes  for  which  such  insurance 
was  not  available  for  crop  year  1990),  except  that 
such  term  shall  not  include  a  crop  covered  under  sec- 
tion 2241,  2242,  or  2243,  soybeans,  or  sunflowers. 
"(2)  Farm  yields.— 

"(A)  Establishment.— The  Commodity  Credit 
Corporation  shall  establish  disaster  program  farm 
yields  for  nonprogram  crops  to  carry  out  this  sec- 
tion. 

"(B)  Proven  yields  available.— If  the  producers 
on  a  farm  can  provide  satisfactory  evidence  to  the 
Commodity  Credit  Corporation  of  actual  crop 
yields  on  the  farm  for  at  least  1  of  the  immediate- 
ly preceding  3  crop  years,  the  yield  for  the  farm 
shall  be  based  on  such  proven  yield. 

"(C)  Proven  yields  not  available.— If  such  data 
do  not  exist  for  any  of  the  3  preceding  crop  years, 
the  Commodity  Credit  Corporation  shall  establish 
a  yield  for  the  farm  by  using  a  county  average 
yield  for  the  commodity,  or  by  using  other  data 
available  to  it. 

"(D)  County  average  yields.— In  establishing 
county  average  yields  for  nonprogram  crops,  the 
Commodity  Credit  Corporation  shall  use  the  best 
available  information  concerning  yields.  Such  in- 
formation may  include  extension  service  records, 


credible  nongovernmental  studies,  and  yields  in 

similar  counties. 

"(3)  Responsibility  of  producers.— It  shall  be  the 
responsibility  of  the  producers  of  nonprogram  crops 
to  provide  satisfactory  evidence  of  1990  crop  losses 
resulting  from  damaging  weather  or  related  condi- 
tion in  1989  or  1990  in  order  for  such  producers  to 
obtain  disaster  payments  under  this  section. 

"SEC.  2245.  CROP  QUALITY  REDUCTION  DISAS- 
TER PAYMENTS. 

"(a)  In  General.— To  ensure  that  all  producers  of 
1990  crops  covered  under  sections  2241  through  2244 
are  treated  equitably,  the  Secretary  of  Agriculture 
may  make  additional  disaster  payments  to  producers 
of  such  crops  who  suffer  losses  resulting  from  the  re- 
duced quality  of  such  crops  caused  by  damaging 
weather  or  related  condition  in  1989  or  1990,  as  deter- 
mined by  the  Secretary. 

"(b)  Eligible  Producers.— If  the  Secretary  deter- 
mines to  make  crop  quality  disaster  payments  avail- 
able to  producers  imder  subsection  (a),  producers  on  a 
farm  of  a  crop  described  in  subsection  (a)  shall  be  eli- 
gible to  receive  reduced  quality  disaster  payments  only 
if  such  producers  incur  a  deficiency  in  production  of 
not  less  than  35  percent  and  not  more  than  75  percent 
for  such  crop  (as  determined  under  section  2241,  2242, 
2243,  or  2244,  as  appropriate). 

"(c)  Maximum  Payment  Rate.— The  Secretary  shall 
establish  the  reduced  quality  disaster  pajmaent  rate, 
except  that  such  rate  shall  not  exceed  10  percent,  as 
determined  by  the  Secretary,  of— 

"(1)  the  established  price  for  the  crop,  for  com- 
modities covered  under  section  2241; 
"(2)  the  basic  county  loan  rate  for  the  crop  (or  a 

comparable  price  if  there  is  no  current  basic  county 

loan  rate),  for  commodities  covered  imder  section 

2242; 
"(3)  the  pajnnent  level  under  section  2243(a)(3), 

for  commodities  covered  by  section  2243;  and 
"(4)  the  payment  level  under  section  2244(a)(2), 

for  commodities  covered  under  section  2244. 

"(d)  Determination  of  Payment.— The  amount  of 
payment  to  a  producer  under  this  section  shall  be  de- 
termined by  multiplying  the  payment  rate  established 
under  subsection  (c)  by  the  portion  of  the  actual  har- 
vested crop  on  the  producer's  farm  that  is  reduced  in 
quality  by  such  natural  disaster  in  1989  or  1990,  as  de- 
termined by  the  Secretary. 

"SEC.  2246.  EFFECT  OF  FEDERAL  CROP  INSUR- 
ANCE PAYMENTS. 
"In  the  case  of  producers  on  a  farm  who  obtained 
crop  insurance  for  the  1990  crop  of  a  commodity  under 
the  Federal  Crop  Insurance  Act  (7  U.S.C.  1501  et  seq.), 
the  Secretary  of  Agriculture  shall  reduce  the  amount 
of  payments  made  available  vmder  this  chapter  for 
such  crop  to  the  extent  that  the  amoimt  determined 
by  adding  the  net  amoimt  of  crop  insurance  indemnity 
payment  (gross  indemnity  less  premium  paid)  received 
by  such  producers  for  the  deficiency  in  the  production 
of  the  crop  and  the  disaster  pasnnent  determined  in 
accordance  with  this  chapter  for  such  crop  exceeds 
the  amount  determined  by  multiplying— 

"(1)  100  percent  of  the  yield  used  for  the  calcula- 
tion of  disaster  pajonents  made  under  this  chapter 
for  such  crop;  by 

"(2)  the  simi  of  the  acreage  of  such  crop  planted  to 
harvest  and  the  acreage  for  which  prevented  plant- 
ing credit  is  approved  by  the  Secretary  (or,  in  the 
case  of  disaster  payments  under  section  2241,  the  eli- 
gible acreage  established  under  sections  2241(a)(1) 
and  2241(a)(2)(A));  by 

"(3)(A)  in  the  case  of  producers  who  participated 
in  a  production  adjustment  program  for  the  1990 
crop  of  wheat,  feed  grains,  upland  cotton,  extra  long 
staple  cotton,  or  rice,  the  established  price  for  the 
1990  crop  of  the  commodity; 

"(B)  in  the  case  of  producers  who  did  not  partici- 
pate in  a  production  adjustment  program  for  the 
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1990  crop  of  wheat*  feed  grains,  upland  cotton,  extra 
long  staple  cotton,  or  rice,  the  basic  county  loan  rate 
(or  a  comparable  price,  as  determined  by  the  Secre- 
tary, if  there  is  no  current  basic  county  loan  rate) 
for  the  1990  crop  of  the  commodity; 

"(C)  in  the  case  of  producers  of  sugar  beets,  sugar- 
cane, peanuts,  or  tobacco,  the  payment  level  for  the 
commodity  established  under  section  2243(a)(3);  and 

"(D)  in  the  case  of  producers  of  soybeans  or  a  non- 
program  crop  (as  defined  in  section  2244(d)(1)),  the 
simple  average  price  received  by  producers  of  the 
commodity,  as  determined  by  the  Secretary,  during 
the  marketing  years  for  the  immediately  preceding  5 
crops  of  the  commodity,  excluding  the  year  in  which 
the  average  price  was  the  highest  and  the  year  in 
which  the  average  price  was  the  lowest  in  such 
period. 

"SEC.  2247.  CROP  INSURANCE  COVERAGE  FOR 
THE  1991  CROPS. 
"(a)  Requirement.— Subject  to  the  limitations  under 
subsection  (b),  producers  on  a  farm,  to  be  eligible  to 
receive  a  disaster  payment  under  this  chapter,  an 
emergency  loan  under  subtitle  C  of  the  Consolidated 
Farm  and  Rural  Development  Act  (7  U.S.C.  1961  et 
seq.)  for  crop  losses  due  to  damaging  weather  or  relat- 
ed condition  in  1989  or  1990,  or  forgiveness  of  the  re- 
pajmdent  of  advance  deficiency  payments  under  sec- 
tion 2241(b),  must  agree  to  obtain  multiperil  crop  in- 
surance under  the  Federal  Crop  Insurance  Act  (7 
U.S.C.  1501  et  seQ.)  for  the  1991  crop  of  the  commodi- 
ty for  which  such  payments,  loans,  or  forgiveness  are 
sought. 

"(b)  Limitations.— Producers  on  a  farm  shall  not  be 
required  to  agree  to  obtain  crop  insurance  imder  sub- 
section (a)  for  a  commodity— 

"(1)  unless  such  producers'  deficiency  in  produc- 
tion, with  respect  to  the  crop  for  which  a  disaster 
payment  under  this  chapter  otherwise  may  be  made, 
exceeds  65  percent; 

"(2)  where,  or  if,  crop  insurance  coverage  is  not 
available  to  the  producers  for  the  commodity  for 
which  the  payment,  loan,  or  forgiveness  is  sought; 

"(3)  if  the  producers'  annual  premium  rate  for 
such  crop  insurance  is  an  amount  greater  than  125 
percent  of  the  average  premium  rate  for  insurance 
on  that  commodity  for  the  1990  crop  in  the  county 
in  which  the  producers  are  located; 

"(4)  in  any  case  in  which  the  producers'  annual 
premium  for  such  crop  insurance  is  an  amount 
greater  than  25  percent  of  the  amoimt  of  the  pay- 
ment, loan,  or  forgiveness  sought;  or 

"(5)  if  the  producers  can  establish  by  appeal  to  the 
county  committee  established  under  section  8(b)  of 
the  Soil  Conservation  and  Domestic  Allotment  Act 
(16  U.S.C.  590(b)  [16  U.S.C.  590h(b)]),  or  to  the 
county  committee  established  under  section  332  of 
the  Consolidated  Farm  and  Rural  Development  Act 
(17  U.S.C.  1982  [7  U.S.C.  1982]),  as  appropriate,  that 
the  purchase  of  crop  insurance  would  impose  an 
undue  financial  hardship  on  such  producers  and 
that  a  waiver  of  the  requirement  to  obtain  crop  in- 
surance should,  in  the  discretion  of  the  county  com- 
mittee, be  granted. 
"(c)  Implementation.— 

"(1)  County  coiocittees.- The  Secretary  of  Agri- 
culture shall  ensure  (acting  through  the  county 
committees  established  imder  section  8(b)  of  the  Soil 
Conservation  and  Domestic  Allotment  Act  [16  U.S.C. 
590h(b)]  and  located  in  the  counties  in  which  the  as- 
sistance programs  provided  for  under  sections  2241 
through  2245  are  implemented  and  through  the 
county  committees  established  under  section  332  of 
the  Consolidated  Farm  and  Rural  Development  Act 
[7  U.S.C.  1982]  in  counties  in  which  emergency 
loans,  as  described  in  subsection  (a),  are  made  avail- 
able) that  producers  who  apply  for  assistance,  as  de- 
scribed in  subsection  (a),  obtain  multiperil  crop  in- 
surance as  required  under  this  section. 

"(2)  Other  sources.— Each  producer  who  is  sub- 
ject to  the  requirements  of  this  section  may  comply 


with  such  requirements  by  providing  evidence  of 
multiperil  crop  insurance  coverage  from  sources 
other  than  through  the  coimty  committee  office,  as 
approved  by  the  Secretary. 

"(3)  Commissions.— The  Secretary  shall  provide  by 
regulation  for  a  reduction  in  the  commissions  paid 
to  private  insurance  agents,  brokers,  or  companies 
on  crop  insurance  contracts  entered  into  imder  this 
section  sufficient  to  reflect  that  such  insurance  con- 
tracts principally  involve  only  a  servicing  function  to 
be  performed  by  the  agent,  broker,  or  company. 
"(d)  Repayment  op  Benepits.— Notwithstanding  any 
other  provision  of  law,  if  (prior  to  the  end  of  the  1991 
crop  year  for  the  commodity  involved)  the  crop  insur- 
ance coverage  required  of  the  producer  under  this  sec- 
tion is  canceled  by  the  producer,  the  producer— 

"(1)  shall  make  immediate  repayment  to  the  Secre- 
tary of  any  disaster  payment  or  forgiven  advance  de- 
ficiency payment  that  the  produce.r  otherwise  is  re- 
quired to  repay;  and 

"(2)  shall  become  immediately  liable  for  full  repay- 
ment of  all  principal  and  interest  outstanding  on 
any  emergency  loan  described  in  subsection  (a)  made 
subject  to  this  section. 

"SEC.  2248.  CROPS  HARVESTED  FOR  FORAGE 
USES. 
"Not  later  than  45  days  after  fimds  are  appropriated 
to  carry  out  this  chapter,  the  Secretary  of  Agriculture 
shall  annoimce  the  terms  and  conditions  by  which 
producers  on  a  farm  may  establish  a  1990  yield  with 
respect  to  crops  that  will  be  harvested  for  silage  and 
other  forage  uses. 

"SEC.  2249.  PAYMENT  LIMITATIONS. 

"(a)  Limitation.— Subject  to  subsections  (b)  and  (c), 
the  total  amount  of  payments  that  a  person  shall  be 
entitled  to  receive  under  one  or  more  of  the  programs 
established  imder  this  subchapter  may  not  exceed 
$100,000. 

"(b)  No  Double  Benefits.— No  person  may  receive 
disaster  pasnnents  under  this  subchapter  to  the  extent 
that  such  person  receives  a  livestock  emergency  bene- 
fit for  lost  feed  production  in  1990  under  section  606 
of  the  Agricultural  Act  of  1949  (7  U.S.C.  1471d). 
"(c)  Combined  Limitation.— 

"(1)  In  general.— No  person  may  receive  any  pay- 
ment under  this  subchapter  or  benefit  under  title  VI 
of  the  Agricultural  Act  of  1949  (7  U.S.C.  1471  et  seq.) 
for  livestock  emergency  losses  suffered  in  1990  if 
such  pajnnent  or  benefit  will  cause  the  combined 
total  amount  of  such  payments  and  benefits  received 
by  such  person  to  exceed  $100,000. 

"(2)  Election.— If  a  producer  is  subject  to  para- 
graph (1),  the  person  may  elect  (subject  to  the  bene- 
fits limitations  under  section  609  of  the  Agricultural 
Act  of  1949  (7  U.S.C.  1471g)  whether  to  receive  the 
$100,000  in  such  pasnnents,  or  such  livestock  emer- 
gency benefits  (not  to  exceed  $50,000),  or  a  combina- 
tion of  payments  and  benefits  specified  by  the 
person. 

"(d)  Regulations.— The  Secretary  of  Agriculture 
shall  issue  regulations— 

"(1)  defining  the  term  'person'  for  the  purposes  of 
this  section  and  section  2266,  which  shall  conform, 
to  the  extent  practicable,  to  the  regulations  defining 
the  term  'person'  issued  under  section  1001  of  the 
Food  Security  Act  of  1985  (7  U.S.C.  1308);  and 

"(2)  prescribing  such  rules  as  the  Secretary  deter- 
mines necessary  to  ensure  a  fair  and  reasonable  ap- 
plication of  the  limitations  established  under  this 
section. 

"SEC.  2250.  SUBSTITUTION  OF  CROP  INSUR- 
ANCE PROGRAM  YIELDS, 
"(a)  In  General.— Notwithstanding  any  other  provi- 
sion of  this  chapter,  the  Secretary  of  Agriculture  may 
permit  each  eligible  producer  (as  defined  in  subsection 
(d))  of  a  1990  crop  of  a  commodity  who  has  obtained 
multiperil  crop  insiu-ance  for  such  crop  (or,  as  provid- 
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ed  in  subsection  (c),  who  obtained  multiperil  crop  in- 
surance for  the  producer's  1989  crop  of  such  commodi- 
ty) under  the  Federal  Crop  Insurance  Act  (7  U.S.C. 
1501  et  seq.)  to  substitute,  at  the  discretion  of  the  pro- 
ducer, the  crop  insiu-ance  yield  for  such  crop,  as  estab- 
lished under  such  Act,  for  the  farm  yield  otherwise  as- 
signed to  the  producer  under  this  chapter,  for  the  pur- 
poses of  determining  such  producer's  eligibility  for  a 
disaster  payment  on  the  1990  crop  under  this  chapter 
and  the  amount  of  such  pajrment. 

"(b)  Adjustment  of  Advanced  Deficiency  Pay- 
ments.— 

"(1)  In  GENERAL.~Notwithstanding  any  other  pro- 
vision of  this  chapter,  if  an  eligible  producer  of 
wheat,  feed  grains,  upland  cotton,  extra  long  staple 
cotton,  or  rice  elects  to  substitute  yields  for  such 
producer's  1990  crop  under  subsection  (a),  the  pro- 
ducer's eligibility  for  a  waiver  or  repayment  of  an 
advance  deficiency  payment  on  such  crop  under  this 
chapter  shall  be  adjusted  as  provided  in  paragraph 
(2). 

"(2)  Amount.— The  amount  of  production  of  such 
crop  on  which  the  producer  otherwise  would  be  eligi- 
ble for  waiver  of  repajnnent  of  advance  deficiency 
payments  imder  this  chapter  shall  be  reduced  by  an 
amount  of  production  equal  to  the  difference  be- 
tween— 

"(A)  the  amount  of  production  eligible  for  disas- 
ter payments  under  this  chapter  using  a  substitut- 
ed yield  under  this  section;  and 

"(B)  the  amount  of  production  that  would  have 
been  eligible  for  disaster  pajmients  using  the  farm 
program  pasmient  yield  otherwise  assigned  to  the 
producer  under  this  chapter. 
"(c)  Multiperil  Crop  Insurance  Not  Available.— A 
producer  may  use  the  crop  insurance  yield  for  the  pro- 
ducer's 1989  crop  of  a  commodity  for  purposes  of  sub- 
stituting yields  under  subsection  (a)  if  the  producer 
demonstrates  to  the  Secretary  that,  through  no  fault 
of  the  producer,  multiperil  crop  insurance  imder  the 
Federal  Crop  Insurance  Act  [7  U.S.C.  1501  et  seq.]  was 
not  made  available  to  the  producer  for  the  producer's 
1990  crop  of  the  commodity. 

"(d)  Definition  of  Eligible  Producer.— For  pur- 
poses of  this  section,  the  term  'eligible  producer' 
means  a  producer  of  the  1990  crop  of  wheat,  feed 
grains,  upland  cotton,  extra  long  staple  cotton,  rice,  or 
soybeans. 

"SEC.  2251.  DEFINITIONS. 
"As  used  in  this  chapter: 

"(1)  Damaging  weather.— The  term  'damaging 
weather'  includes  but  is  not  limited  to  drought,  hail, 
excessive  moisture,  freeze,  tornado,  hurricane,  earth- 
quake, or  excessive  wind,  or  any  combination  there- 
of. 

"(2)  Related  condition.— The  term  'related  condi- 
tion' includes  but  is  not  limited  to  insect  infesta- 
tions, plant  diseases,  or  other  deterioration  of  a  crop 
of  a  commodity,  including  aflatoxin,  that  is  acceler- 
ated or  exacerbated  naturally  as  a  result  of  damag- 
ing weather  occurring  prior  to  or  during  harvest. 

"Subchapter  B— Orchards 

"SEC.  2255.  ELIGIBILITY. 

"(a)  Loss.— Subject  to  the  limitation  in  subsection 
(b),  the  Secretary  of  Agriculture  shall  provide  assist- 
ance, as  specified  in  section  2256,  to  eligible  orchard- 
ists  that  planted  trees  for  commercial  purposes  but 
lost  such  trees  as  a  result  of  freeze,  earthquake,  or  re- 
lated condition  in  1990,  as  determined  by  the  Secre- 
tary. 

"(b)  Limitation.— An  eligible  orchardist  shall  qual- 
ify for  assistance  under  subsection  (a)  only  if  such  or- 
chardist's  tree  mortality,  as  a  result  of  the  natural  dis- 
aster, exceeds  35  percent  (adjusted  for  normal  mortali- 
ty). 
"SEC.  2256.  ASSISTANCE. 

"The  assistance  provided  by  the  Secretary  of  Agri- 
culture to  eligible  orchardists  for  losses  described  in 
section  2255  shall  consist  of  either— 


"(1)  reimbursement  of  65  percent  of  the  cost  of  re- 
planting trees  lost  due  to  freeze,  earthquake,  or  re- 
lated condition  in  1990  in  excess  of  35  percent  mor- 
tality (adjusted  for  normal  mortality);  or 

"(2)  at  the  discretion  of  the  Secretary,  sufficient 
seedlings  to  reestablish  the  stand. 

"SEC.  2257.  LIMITATION  ON  ASSISTANCE, 
"(a)  Limitation.— The  total  amount  of  pajnnents 

that  a  person  shall  be  entitled  to  receive  under  this 

subchapter  may  not  exceed  $25,000,  or  an  equivalent 

value  in  tree  seedlings. 
"(b)   Regulations.— The   Secretary   of  Agriculture 

shall  issue  regulations— 

"(1)  defining  the  term  'person'  for  the  purposes  of 
this  subchapter,  which  shall  conform,  to  the  extent 
practicable,  to  the  regulations  defining  the  term 
"person'  issued  imder  section  1001  of  the  Food  Secu- 
rity Act  of  1985  (7  U.S.C.  1308)  and  the  Disaster  As- 
sistance Act  of  1988  (7  U.S.C.  1421  note)  [see  Short 
Title  of  1988  Amendments  note  above];  and 

"(2)  prescribing  such  rules  as  the  Secretary  deter- 
mines necessary  to  ensure  a  fair  and  reasonable  ap- 
plication of  the  limitation  established  imder  this  sec- 
tion. 

"SEC.  2258.  DEFINITION. 

"As  used  in  this  subchapter,  the  term  "eligible  or- 
chardist' means  a  person  who  produces  annual  crops 
from  trees  for  commercial  purposes  and  owns  500 
acres  or  less  of  such  trees. 

"SEC.  2259.  DUPLICATIVE  PAYMENTS. 

"The  Secretary  of  Agriculture  shall  establish  guide- 
lines to  ensure  that  no  person  receives  duplicative  pay- 
ments under  this  subchapter  and  the  forestry  incen- 
tives program,  agricultural  conservation  program,  or 
other  Federal  program. 

"Subchapter  C— Forest  Crops 

"SEC.  2261.  ELIGIBILITY. 

"'(a)  Loss.— Subject  to  the  limitation  in  subsection 
(b),  the  Secretary  of  Agriculture  shall  provide  assist- 
ance, as  specified  in  section  2262,  to  eligible  tree  farm- 
ers that  planted  tree  seedlings  in  1989  or  1990  for  com- 
mercial purposes  but  lost  such  seedlings  as  a  result  of 
drought,  earthquake,  or  related  condition  in  1990,  as 
determined  by  the  Secretary. 

"(b)  Limitation.— An  eligible  tree  farmer  shall  qual- 
ify for  assistance  imder  subsection  (a)  only  if  such  tree 
farmer's  tree  seedling  mortality,  as  a  result  of  the  nat- 
ural disaster,  exceeds  35  percent  (adjusted  for  normal 
mortality). 

"SEC.  2262.  ASSISTANCE. 

"The  assistance  provided  by  the  Secretary  of  Agri- 
culture to  eligible  tree  farmers  for  losses  described  in 
section  2261  shall  consist  of  either— 

"(1)  reimbursement  of  65  percent  of  the  cost  of  re- 
planting seedlings  lost  due  to  drought,  earthquake, 
or  related  conditions  in  1990  in  excess  of  35  percent 
mortality  (adjusted  for  normal  mortality);  or 

"(2)  at  the  discretion  of  the  Secretary,  sufficient 
tree  seedlings  to  reestablish  the  stand. 

"SEC.  2263.  LIMITATION  ON  ASSISTANCE, 
"(a)  Limitation.— The  total  amount  of  payments 

that  a  person  shall  be  entitled  to  receive  under  this 

subchapter  may  not  exceed  $25,000,  or  an  equivalent 

value  in  tree  seedlings. 
"(b)   Regulations.— The   Secretary   of   Agriculture 

shall  issue  regulations— 

"(1)  defining  the  term  'person'  for  the  purposes  of 
this  subchapter,  which  shall  conform,  to  the  extent 
practicable,  to  the  regulations  defining  the  term 
'person'  issued  under  section  1001  of  the  Food  Secu- 
rity Act  of  1985  [7  U.S.C.  1308]  and  the  Disaster  As- 
sistance Act  of  1988  [see  Short  Title  of  1988  Amend- 
ments note  above];  and 
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"(2)  prescribing  such  rules  as  the  Secretary  deter- 
mines necessary  to  ensure  a  fair  and  reasonable  ap- 
plication of  the  limitation  established  under  this  sec- 
tion. 

"SEC.  2264.  DEFINITION. 

"As  used  in  this  chapter,  the  term  'eligible  tree 
farmer'  means  a  person  who  grows  trees  for  harvest 
for  commercial  purposes  and  owns  1,000  acres  or  less 
of  such  trees. 

"SEC.  2265.  DUPLICATIVE  PAYMENTS. 

"The  Secretary  of  Agricultiu-e  shall  establish  guide- 
lines to  ensure  that  no  person  receives  duplicative  pay- 
ments under  this  subchapter  and  the  forestry  incen- 
tives program,  agricultural  conservation  program,  or 
other  Federal  program. 

"Subchapter  D— Administrative  Provisions 
"SEC.  2266.  INELIGIBILITY. 

"(a)  General  Rule.— A  person  who  has  qualifying 
gross  revenues  in  excess  of  $2,000,000  annually,  as  de- 
termined by  the  Secretary  of  Agriculture,  shall  not  be 
eligible  to  receive  any  disaster  payment  or  other  bene- 
fits under  this  chapter. 

"(b)  Qualifying  Gross  Revenues.— For  purposes  of 
this  section,  the  term  'qualifying  gross  revenues* 
means— 

"(1)  if  a  majority  of  the  person's  annual  income  is 
received  from  farming,  ranching,  and  forestry  oper- 
ations, the  gross  revenue  from  the  person's  farming, 
ranching,  and  forestry  operations;  and 

"(2)  if  less  than  a  majority  of  the  person's  annual 
income  is  received  from  farming,  ranching,  and  for- 
estry operations,  the  person's  gross  revenue  from  all 
sources. 

"SEC.   2267.  TIMING  AND  MANNER  OF  ASSIST- 
ANCE, 
"(a)  Timing  of  Assistance.— 

"(1)  Assistance  made  available  as  soon  as  practi- 
cable.—Subject  to  paragraph  (2),  the  Secretary  of 
Agriculture  shall  make  disaster  assistance  available 
under  this  chapter  as  soon  as  practicable  after  the 
date  on  which  appropriations  are  made  available  to 
carry  out  this  chapter. 

"(2)  CoBfPLETED  APPLICATION.— No  payment  or  bene- 
fit provided  under  this  chapter  shall  be  payable  or 
due  until  such  time  as  a  completed  application  for  a 
crop  of  a  commodity  therefor  has  been  approved. 
"(b)  Manner.— The  Secretary  may  make  payments 
available  under  this  chapter  in  the  form  of  cash,  com- 
modities, or  commodity  certificates,  as  determined  by 
the  Secretary. 

"SEC.  2268.  COMMODITY  CREDIT  CORPORA- 
TION. 

"(a)  Use.— The  Secretary  of  Agriculture  shall  use 
the  funds,  facilities,  and  authorities  of  the  Commodity 
Credit  Corporation  in  carrying  out  this  chapter. 

"(b)  Existing  Authority.— The  authority  provided 
by  this  chapter  shall  be  in  addition  to,  and  not  in 
place  of,  any  authority  granted  to  the  Secretary  or  the 
Commodity  Credit  Corporation  xmder  any  other  provi- 
sion of  law. 

"SEC.  2269.  EMERGENCY  LOANS. 

"Section  321(b)  of  the  Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1961(b))  shall  not  apply  to 
persons  who  otherwise  would  be  eligible  for  an  emer- 
gency loan  imder  subtitle  C  of  such  Act  [7  U.S.C.  1961 
et  seq.],  if  such  eligibUity  is  the  result  of  damage  to  an 
annual  crop  planted  for  harvest  in  1990. 

"SEC.  2270.  REGULATIONS. 

"The  Secretary  of  Agriculture  or  the  Commodity 
Credit  Corporation,  as  appropriate,  shall  issue  regula- 
tions to  implement  this  chapter  as  soon  as  practicable 
after  the  date  on  which  appropriations  are  made  avail- 
able to  carry  out  this  chapter,  without  regard  to  the 
requirement  for  notice  and  public  participation  in  rule 
making  prescribed  in  section  553  of  title  5,  United 
States  Code,  or  in  any  directive  of  the  Secretary. 


"Subchapter  E— Appropriations 

"SEC.  2271.  AUTHORIZATION  OF  APPROPRIA- 
TIONS. 
"Any  benefits  or  assistance  (including  the  foregive- 
ness  of  unearned  advanced  deficiency  payments  or  any 
emergency  loans)  made  available  under  this  chapter 
shall  be  provided  only  to  the  extent  provided  for  in  ad- 
vance in  appropriations  Acts.  To  carry  out  this  chap- 
ter there  are  authorized  to  be  appropriated  such  sums 
as  may  be  necessary  in  each  of  the  fiscal  years  1991 
and  1992. 

"SEC.  2272.  PRORATION  OF  BENEFITS. 

"Any  funds  made  available  for  carrying  out  this 
chapter  in  appropriations  Acts  shall  be  prorated  to  all 
producers  eli^ble  for  assistance  under  this  chapter." 

Similar  provisions  for  prior  crop  years  were  con- 
tained in: 

Pub.  L.  101-82,  title  I,  Aug.  14,  1989,  103  Stat.  565,  as 
amended  by  Pub.  L.  101-134,  §  1,  Oct.  30,  1989,  103 
Stat.  780;  Pub.  L.  101-220,  §  9(a)-(c),  Dec.  12,  1989.  103 
Stat.  1882;  Pub.  L.  101-624,  title  XXII,  §§2231,  2232, 
2235(a),  Nov.  28.  1990,  104  Stat.  3958,  3959;  Pub.  L. 
102-237,  title  VI,  §  602(a),  (c),  Dec.  13,  1991,  105  Stat. 
1878. 

Pub.  L  100-387,  title  II,  Aug.  11,  1988,  102  Stat.  933, 
as  amended  by  Pub.  L  101-82.  title  VI.  §  602,  Aug.  14, 
1989.  103  Stat.  587;  Pub.  L.  101-239.  title  I,  §  1004(a). 
Dec.  19, 1989, 103  Stat.  2108. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1425,  1428, 
1444, 1444b,  1444f .  1445a,  1448  of  this  title. 

§  1421a.  Financial  impact  study 

(a)  Study 

The  Secretary  of  Agriculture  shall  conduct  an 
annual  study  of  the  financial  impact  of  the  sup- 
port levels  established  and  announced  by  the 
Secretary  under  programs  contained  in  the  Ag- 
ricultural Act  of  1949  [7  U.S.C.  1421  et  seq.] 
(hereafter  in  this  section  referred  to  as  "pro- 
grams"), including  a  study  of  the  effect  of  the 
support  levels  on  the  ability  of  producers  to 
meet  their  financial  obligations  (with  special 
emphasis  on  borrowers  from  the  Farmers  Home 
Administration  and  the  Farm  Credit  System). 

(b)  Report 

The  Secretary  shall  annually  prepare  a 
report  containing  the  results  of  the  study  and 
submit  the  report  to  the  Committee  on  Agricul- 
ture of  the  House  of  Representatives  and  the 
Committee  on  Agriculture,  Nutrition,  and  For- 
estry of  the  Senate,  not  later  than  the  date  of 
the  final  announcement  for  the  programs  by 
the  Secretary  for  any  1  year. 

(c)  Informational  purposes 

The  study  under  this  section  (including  the 
study  of  the  effect  of  the  support  levels  on  the 
ability  of  producers  to  meet  their  financial  obli- 
gations) shall  be  only  for  informational  pur- 
poses and  for  Congressional  oversight  and  shall 
not  give  rise  to  any  cause  of  action,  be  a  basis 
for,  or  be  used  as  evidence  in  support  of,  any 
claim  or  right  of  any  person,  including  farmers 
and  borrowers,  in  any  administrative  or  judicial 
proceeding. 

(Pub.  L.  101-624,  title  XI,  §  1147.  Nov.  28.  1990, 
104  Stat.  3516.) 
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References  in  Text 

The  Agricultural  Act  of  1949.  referred  to  in  subsec. 
(a),  is  act  Oct.  31.  1949,  ch.  792.  63  Stat.  1051,  as 
amended,  which  is  classified  principally  to  this  chap- 
ter (§  1421  et  seq.).  For  complete  classification  of  this 
Act  to  the  Code,  see  Short  Title  note  set  out  under 
section  1421  of  this  title  and  Tables. 

Codification 

Section  was  enacted  as  part  of  the  Food,  Agricul- 
ture, Conservation,  and  Trade  Act  of  1990,  and  not  as 
part  of  the  Agricultural  Act  of  1949  which  is  classified 
principally  to  this  chapter.  For  complete  classification 
of  the  1949  Act  to  the  Code,  see  Short  Title  note  set 
out  under  section  1421  of  this  title  and  Tables. 

Effective  Date 

Section  effective  beginning  with  1991  crop  of  an  ag- 
ricultural commodity,  with  provision  for  prior  crops, 
see  section  1171  of  Pub.  L.  101-624,  set  out  as  a  note 
under  section  1421  of  this  title. 

§  1421b.  Costs  of  production 

(a)  Improving    accuracy    of    commodity    program 
budget  forecasts 

Congress  finds  that,  to  improve  the  accuracy 
of  commodity  program  benefit  forecasts,  the 
Secretary  of  Agriculture  should  designate  a 
single  organization  to  manage  its  commodity 
program  forecasting  and  establish  a  quality 
control  program  to— 

(1)  systematically  identify  the  source  of 
forecasting  errors; 

(2)  maintain  records  of  data  used  for  supply 
and  demand  forecasts; 

(3)  document  its  forecasting  methods;  and 

(4)  correct  weaknesses  in  its  various  fore- 
casting components. 

(b)  Return  on  assets 

The  Secretary  of  Agriculture  shall  annually 
publish  a  report  analyzing  the  return  on  assets 
resulting  from  the  production  of  upland  cotton, 
rice,  wheat,  corn,  oats,  barley,  grain  sorghum, 
soybeans,  peanuts,  sugar  from  sugar  beets,  and 
raw  sugar  from  sugar  cane.  In  conducting  this 
analysis,  the  Secretary  shall  consider  returns 
from  agricultural  price  support  programs,  the 
effects  of  agricultural  price  support  programs 
on  cost  of  production,  the  factors  currently 
used  in  Department  of  Agriculture  cost  of  pro- 
duction data,  current  value  of  land,  and  any 
other  information  that  he  considers  necessary 
to  reflect  accurately  return  on  the  production 
of  such  crops. 

(Pub.  L.   101-624,  title  XXV,   §2512,  Nov.  28, 
1990,  104  Stat.  4073.) 

Codification 

Section  was  enacted  as  part  of  the  Pood,  Agricul- 
ture, Conservation,  and  Trade  Act  of  1990,  and  not  as 
part  of  the  Agricultural  Act  of  1949  which  is  classified 
principally  to  this  chapter.  For  complete  classification 
of  the  1949  Act  to  the  Code,  see  Short  Title  note  set 
out  under  section  1421  of  this  title  and  Tables. 

§  1421c.  Farm  value  of  agricultural  products 
(a)  In  general 

The  Secretary  of  Agriculture  (hereafter  in 
this  section  referred  to  as  the  "Secretary") 
shall  develop  a  system  for  informing  the  ulti- 
mate consumer  of  the  approximate  amoimt  of 


money  (in  terms  of  United  States  currency) 
paid  the  agricultural  producer  for  each  primary 
commodity,  contained  in  retail  products.  For 
the  purposes  of  this  subsection,  the  term  "pri- 
mary commodity"  means  any  of  135  United 
States  agricultural  commodities  the  Secretary 
determines  are  of  dietary  significance  (includ- 
ing all  of  the  commodities  for  which  Federal 
agricultural  programs  exist  under  the  Agricul- 
tural Act  of  1949  C7  U.S.C.  1421  et  seq.]). 

(b)  Annual  report  by  Secretary 

The  Secretary  shall  annually  submit  to  the 
Committee  on  Agriculture  of  the  House  of  Rep- 
resentatives and  the  Committee  on  Agriculture, 
Nutrition,  and  Forestry  of  the  Senate,  by  type 
of  commodity  or  product,  a  report  containing 
the  information  required  to  be  made  available 
to  the  consumer  under  subsection  (a)  of  this 
section.  In  developing  such  report,  the  Secre- 
tary may  seek  assistance  from  such  persons  as 
the  Secretary  deems  appropriate. 

(Pub.  L.  101-624,  title  XXV,  §2513,  Nov.  28, 
1990,  104  Stat.  4074.) 

References  in  Text 

The  Agricultural  Act  of  1949,  referred  to  in  subsec. 
(a),  is  act  Oct.  31.  1949.  ch.  792.  63  Stat.  1051,  as 
amended,  which  is  classified  principally  to  this  chap- 
ter (§  1421  et  seq.).  For  complete  classification  of  this 
Act  to  the  Code,  see  Short  Title  note  set  out  under 
section  1421  of  this  title  and  Tables. 

Codification 

Section  was  enacted  as  part  of  the  Food.  Agricul- 
ture, Conservation,  and  Trade  Act  of  1990.  and  not  as 
part  of  the  Agricultural  Act  of  1949  which  is  classified 
principally  to  this  chapter.  For  complete  classification 
of  the  1949  Act  to  the  Code,  see  Short  Title  note  set 
out  under  section  1421  of  this  title  and  Tables. 

§  1421d.  Commodity  reports 

(a)  Crop  reports 

The  Secretary  of  Agriculture  (hereafter  in 
this  section  referred  to  as  the  "Secretary") 
shall  gather  data  from  producers  to  be  used  to 
develop  crop  reports  to  be  distributed  by  the 
Secretary  during  the  growing  season.  The 
report  shall  contain  statements  of  the  condi- 
tions of  those  crops  by  State,  with  such  expla- 
nations, comparisons,  and  information  as  may 
be  useful  for  illustrating  such  reports. 

(b)  Special  reports 

(1)  In  general 

In  addition  to  the  reports  compiled  pursu- 
ant to  subsection  (a)  of  this  section,  the  Sec- 
retary shall  armually  survey  producers  for  in- 
formation for  reports  regarding  supply,  acre- 
age, production,  disposition,  and  prices  for 
the  following  commodities  as  determined  by 
the  Secretary: 

(A)  25  fresh  market  vegetables; 

(B)  3  processing  vegetables; 

(C)  6  fruits  and  nuts; 

(D)  17  forage  and  turf  seeds; 

(E)  50  vegetable  seeds;  and 
(P)  maple  syrup. 
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(2)  Administrative 

The  Secretary  shall  annually  prepare  a 
report  containing  results  of  the  surveys  de- 
scribed in  paragraph  (1)  in  such  States  as  de- 
termined by  the  Secretary.  Such  reports  shall 
be  submitted  to  and  officially  approved  by 
the  Secretary  of  Agriculture  before  being 
issued  or  published. 

(c)  Tree  inventories 

The  Secretary  shall  survey  producers  for  in- 
formation for  reports  regarding  fruit  and  nut 
tree  inventories.  Such  surveys  and  reports  shall 
be  conducted,  printed,  and  distributed  on  a  reg- 
ular basis  every  3  to  5  years  as  determined  by 
the  Secretary.  Reports  shall  be  submitted  to 
and  officially  approved  by  the  Secretary  before 
being  issued  or  published. 

(d)  Omitted 

(e)  Authorization 

There  are  authorized  to  be  appropriated  such 
sums  as  may  be  necessary  to  carry  out  this  sec- 
tion. 

(Pub.  L.  101-624,  title  XXV.  §2514,  Nov.  28, 
1990,  104  Stat.  4074.) 

Codification 

Section  was  enacted  as  part  of  the  Food,  Agricul- 
ture, Conservation,  and  Trade  Act  of  1990,  and  not  as 
part  of  the  Agricultural  Act  of  1949  which  is  classified 
principally  to  this  chapter.  For  complete  classification 
of  the  1949  Act  to  the  Code,  see  Short  Title  note  set 
out  under  section  1421  of  this  title  and  Tables. 

Section  is  comprised  of  section  2514  of  Pub.  L. 
101-624.  Subsec.  (d)  of  section  2514  of  Pub.  L.  101-624 
repealed  section  411a  of  this  title. 

§  1422.  Increase  of  price  support  levels 

(a)  Notwithstanding  any  other  provision  of 
this  Act,  price  support  at  a  level  in  excess  of 
the  maximum  level  of  price  support  otherwise 
prescribed  in  this  Act  may  be  made  available 
for  any  agricultural  commodity  if  the  Secretary 
determines,  after  a  public  hearing  of  which  rea- 
sonable notice  has  been  given,  that  price  sup- 
port at  such  increased  level  is  necessary  in 
order  to  prevent  or  alleviate  a  shortage  in  the 
supply  of  any  agricultural  commodity  essential 
to  the  national  welfare  or  in  order  to  increase 
or  maintain  the  production  of  any  agricultural 
commodity  in  the  interest  of  national  security. 
The  Secretary's  determination  and  the  record 
of  the  hearing  shall  be  available  to  the  public. 

(b)  Effective  only  for  the  1991  through  1995 
crops  of  wheat,  feed  grains,  cotton,  and  rice, 
the  Secretary  of  Agriculture  may  provide  for 
annual  adjustments  in  the  established  prices 
for  such  program  crops  to  reflect  any  change 
during  the  last  calendar  year  ending  before  the 
beginning  of  each  such  crop  year  in  the  index 
of  prices  paid  by  farmers  for  production  items, 
interest,  taxes,  and  wage  rates  in  such  calendar 
year. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XI,  i  1127, 104  Stat.  3508.) 

Amendments 

1990— Pub.  L.  101-624  designated  existing  provisions 
as  subsec.  (a)  and  added  subsec.  (b). 


Effective  Date  of  1990  Abiendment 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 

§  1423.  Adjustments  of  support  prices 

(a)  In  general 

The  Secretary  may  make  appropriate  adjust- 
ments in  the  support  price  for  any  commodity 
(excluding  cotton)  for  differences  in  grade, 
type,  quality,  location  and  other  factors.  The 
adjustments  shall,  so  far  as  practicable,  be 
made  in  such  manner  that  the  average  support 
price  for  the  commodity  will,  on  the  basis  of 
the  anticipated  incidence  of  such  factors  be 
equal  to  the  level  of  support  determined  as  pro- 
vided in  this  Act.  Beginning  with  the  1991  crops 
of  wheat,  feed  grains,  and  soybeans  for  which 
price  support  is  provided  under  this  Act,  the 
Secretary  shall  establish  premiums  and  dis- 
counts related  to  cleanliness  factors  in  addition 
to  any  other  premiums  or  discounts  related  to 
quality. 

(b)  Adjustment  in  support  prices  for  cotton 

The  Secretary  may  make  appropriate  adjust- 
ments in  the  support  price  for  cotton  for  differ- 
ences in  quality  factors  and  location.  Beginning 
with  the  1991  crop,  the  quality  differences  (pre- 
miums and  discounts  for  quality  factors)  for 
the  upland  cotton  loan  program  shall  be  estab- 
lished by  the  Secretary  by  giving  equal  weight 
to  (1)  loan  differences  for  the  preceding  crop, 
and  (2)  market  differences  for  such  crop  in  the 
designated  United  States  spot  markets. 

(c)  Limitation  on  adjustments  for  wheat  and  feed 
grains 

Notwithstanding  any  other  provision  of  this 
section,  for  each  of  the  1990  through  1995  crops 
of  wheat  and  feed  grains,  no  adjustment  in  the 
loan  rate  applicable  to  a  particular  region. 
State,  or  county  for  the  purpose  of  reflecting 
transportation  differentials  may  increase  or  de- 
crease the  regional.  State,  or  county  loan  rate 
from  the  level  established  for  the  previous  year 
by  more  than  the  percentage  change  in  the  na- 
tional average  loan  rate  plus  or  minus  3  per- 
cent. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XI,  §  1128,  title  XX,  §  2011,  104  Stat.  3508, 
3932.) 

References  in  Text 

This  Act.  referred  to  in  subsec.  (a),  is  act  Oct.  31, 
1949,  ch.  792,  63  Stat.  1051,  as  amended,  known  as  the 
Agricultural  Act  of  1949,  which  is  classified  principally 
to  this  chapter  (§  1421  et  seq.).  For  complete  classifica- 
tion of  this  Act  to  the  Code,  see  Short  Title  note  set 
out  under  section  1421  of  this  title  and  Tables. 

Amendaients 

1990— Pub.  L.  101-624,  §2011.  inserted  at  end  of 
subsec.  (a)  "Beginning  with  the  1991  crops  of  wheat, 
feed  grains,  and  soybeans  for  which  price  support  is 
provided  under  this  Act,  the  Secretary  shall  establish 
premiums  and  discounts  related  to  cleanliness  factors 
in  addition  to  any  other  premiums  or  discounts  related 
to  quality." 
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Pub.  L.  101-624,  §  1128,  in  amending  section  general- 
ly, designated  part  of  existing  text  as  subsecs.  (a),  (b), 
and  (c),  and  in  subsec.  (a)  inserted  provisions  exclud- 
ing cotton,  in  subsec.  (b)  substituted  reference  to  1991 
crop  for  reference  to  1982  crop,  and  substituted  refer- 
ence to  quality  factors  for  reference  to  grade,  staple 
and  micronaire,  and  in  subsec.  (c)  substituted  refer- 
ence to  1990  through  1995  crops  for  reference  to  1988 
through  1990  crops,  substituted  reference  to  3  percent 
for  reference  to  2  percent,  and  struck  out  provisions 
relating  to  establishment  and  duties  of  a  study  com- 
mittee and  authority  of  Secretary  to  review  and  revise 
procedures  and  criteria  for  establishing  values  of  pre- 
miiuns  and  discounts  for  grade,  staple  and  micronaire 
for  upland  cotton  program. 

Effective  Date  of  1990  Amendment 

Amendment  by  section  1128  of  Pub.  L.  101-624  effec- 
tive beginning  with  1991  crop  of  an  agricultural  com- 
modity, with  provision  for  prior  crops,  see  section  1171 
of  Pub.  L.  101-624,  set  out  as  a  note  under  section  1421 
of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1428,  1444, 
1445, 1445C-3  of  this  title. 

§  1425.  Producer  rights  and  liabilities 

[See  main  edition  for  text  of(a)l 
(b)  Sugarcane  and  sugar  beets 

The  security  interests  obtained  by  the  Com- 
modity Credit  Corporation  as  a  result  of  the 
execution  of  security  agreements  by  the  proces- 
sors of  sugarcane  and  sugar  beets  shall  be  supe- 
rior to  all  statutory  and  common  law  liens  on 
raw  cane  sugar  and  refined  beet  sugar  in  favor 
of  the  producers  of  sugarcane  and  sugar  beets 
and  all  prior  recorded  and  unrecorded  liens  on 
the  crops  of  sugarcane  and  sugar  beets  from 
which  the  sugar  was  derived.  The  preceding 
sentence  shall  not  affect  the  application  of  sec- 
tion 1421(e)(2)  of  this  title. 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237, 
title  I,  §  111(b),  105  Stat.  1830.) 

Amendments 

1991— Subsec.  (b).  Pub.  L.  102-237  amended  subsec. 
(b)  generally.  Prior  to  amendment,  subsec.  (b)  read  as 
follows: 

"(1)  Notwithstanding  any  other  provision  of  law,  the 
Secretary  may  provide  a  negotiable  certificate  to  any 
producer  who  repays,  together  with  interest,  a  price 
support  loan  made  available  to  such  producer  under 
any  of  the  annual  programs,  for  wheat,  feed  grains, 
upland  cotton,  or  rice  established  under  this  Act. 

"(2)  The  amount  of  such  certificates  shall  be  equal 
to  the  amount  of  the  interest  paid  by  the  producer  on 
such  loan. 

"(3)  Such  certificate  shall  be  redeemable  in  wheat, 
feed  grains,  upland  cotton,  or  rice,  as  the  case  may  be, 
owned  by  the  Commodity  Credit  Corporation. 

"(4)  The  issuance  of  such  certificate  shaU  be  subject 
to  the  availability  of  commodities  owned  by  the  Cor- 
poration." 

§  1425a.  Producers  of  honey;  loan  obligations  and 
liabilities 

(a)  Loan  forfeiture  limitation 

A  producer  of  honey  may  satisfy  the  produc- 
er's obligation  to  repay  a  loan,  or  a  portion  of  a 
loan,  made  to  the  producer  under  section  1446h 
of  this  title  by  forfeiting  the  collateral  for  the 
loan,  or  portion  of  the  loan,  only  if  the  value  of 


the  collateral  forfeited,  when  taken  together 
with  the  value  of  the  collateral  forfeited  on  any 
other  loan  or  loans  of  the  person  for  such  crop 
of  honey  under  section  1446h  of  this  title,  does 
not  exceed  $200,000  in  the  1991  crop  year, 
$175,000  in  the  1992  crop  year,  $150,000  in  the 
1993  crop  year,  and  $125,000  in  each  of  the  1994 
and  subsequent  crop  years:  Provided,  however, 
That  the  loan  forfeiture  limitation  provided  by 
this  section  shall  not  be  applicable  for  any  crop 
year  for  which  the  Secretary  does  not  permit 
producers  of  honey  to  repay  the  price  support 
loans  at  a  level  determined  under  section 
1446h(b)(2)  of  this  title. 

iSee  main  edition  for  text  ofib)  and  (c)] 
(d)  Promulgation  of  regulations 

The  Commodity  Credit  Corporation  may 
issue  such  regulations  as  the  Corporation 
deems  necessary  to  carry  out  this  section.  The 
regulations  shall  provide  for  the  attribution  of 
the  value  of  collateral  forfeited  on  loans  de- 
scribed in  subsection  (a)  of  this  section. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  X,  §1002,  title  XI,  §  1161(d),  104  Stat. 
3490,  3521.) 

Amend&ients 

1990— Subsec.  (a).  Pub.  L.  101-624,  §  1161(d),  substi- 
tuted references  to  sections  1446h  and  1446h(b)(2)  of 
this  title  for  references  to  sections  1446(b)  and 
1446(b)(2)(B)  of  this  title,  respectively. 

Pub.  L.  101-624,  §  1002(1),  substituted  "person  for 
such  crop  of  honey  under  section  1446h  of  this  title, 
does  not  exceed  $200,000  in  the  1991  crop  year, 
$175,000  in  the  1992  crop  year,  $150,000  in  the  1993 
crop  year,  and  $125,000  in  each  of  the  1994  and  subse- 
quent crop  years"  for  "producer  for  such  crop  of 
honey  imder  section  1446(b)  of  this  title,  does  not 
exceed  $250,000". 

Subsec.  (d).  Pub.  L.  101-624,  §  1002(2),  inserted  provi- 
sions requiring  that  the  regulations  issued  piu^uant  to 
this  subsection  provide  for  the  attribution  of  the  value 
of  collateral  forfeited  on  loans  described  in  subsec.  (a). 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  imder  section  1421  of  this 
title. 

§  1426.  Advance  announcement  of  price  support  levels 

iSee  main  edition  for  text  ofia)l 

(b)  Optional  program  for  producers  of  1996  crops  of 
wheat,  feed  grains,  upland  cotton,  extra  long 
staple  cotton,  rice,  oilseeds  and  to  dairy  produc- 
ers for  1996  calendar  year 

(1)  Notwithstanding  any  other  provision  of 
law,  the  Secretary  may  offer  an  option  to  pro- 
ducers of  the  1996  crop  of  wheat,  feed  grains, 
upland  cotton,  extra  long  staple  cotton,  rice,  or 
oilseeds  and  to  dairy  producers  for  the  1996  cal- 
endar year  to  participate  in  commodity  price 
support,  production  adjustment,  and  payment 
programs  as  provided  in  this  subsection. 

(2)  The  Secretary  may  offer  such  programs 
based  on  the  terms  and  conditions  as  are  pro- 
vided in  sections   lOKh),^    lOlB,   103B,   105B, 


1  See  References  in  Text  note  below. 
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107B,  114,  204,  and  205  of  the  Agricultural  Act 
of  1949  [7  U.S.C.  1441(h),  1441-2,  1444-2,  1444f, 
1445b-3a,  1445J,  1446e,  and  1446f],  and  any 
other  relevant  provisions  of  the  Agricultural 
Act  of  1949,  as  determined  by  the  Secretary. 
Any  established  price  or  loan  and  purchase 
level  made  available  in  accordance  with  this 
subsection  shall  be  established  at  the  same 
level  as  that  established  for  the  1995  crop  or,  in 
the  case  of  milk,  for  the  1995  calendar  year. 

(3)  The  Secretary  may  offer  each  of  the  pro- 
grams provided  for  by  this  subsection  if  the 
Secretary  has  not  made  final  announcement  of 
the  terms  of  the  commodity  price  support,  pro- 
duction adjustment,  or  payment  programs  for 
the  1996  crops  of  wheat,  feed  grains,  cotton, 
rice,  or  oilseeds,  or  the  1996  calendar  year  for 
dairy  on  or  before  the  later  of — 

(A)  in  the  case  of  wheat,  Jime  1, 1995; 

(B)  in  the  case  of  feed  grains,  September  30, 
1995; 

(C)  in  the  case  of  upland  cotton,  November 
1, 1995; 

(D)  in  the  case  of  extra  long  staple  cotton, 
December  1, 1995; 

(E)  in  the  case  of  rice,  January  31, 1996; 

(F)  in  the  case  of  oilseeds,  July  15, 1995;  and 

(G)  in  the  case  of  dairy,  November  1,  1995. 

(4)  Producers  may  not  participate  in  such 
programs  unless  a  law  has  been  enacted  subse- 
quent to  November  28,  1990,  that  provides  for 
loans  and  purchases  for  the  1996  crop  of  wheat, 
feed  grains,  cotton,  rice,  or  oilseeds,  or  for  dairy 
for  the  1996  calendar  year. 

(5)  The  Secretary  may  use  the  funds,  facili- 
ties and  authorities  of  the  Commodity  Credit 
Corporation  in  carrying  out  this  subsection. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XI,  §  1129,  104  Stat.  3508;  Dec.  13,  1991, 
Pub.  L.  102-237,  title  I,  §113(11).  105  Stat. 
1838.) 

References  in  Text 

This  Act  and  the  Agricultural  Act  of  1949,  referred 
to  in  subsecs.  (a)  and  (b)(2),  are  references  to  act  Oct. 
31,  1949,  ch.  792,  63  Stat.  1051,  as  amended,  which  is 
classified  principally  to  this  chapter  (§  1421  et  seq.). 
For  complete  classification  of  this  Act  to  the  Code,  see 
Short  Title  note  set  out  under  section  1421  of  this  title 
and  Tables. 

Section  101(h)  of  the  Agricultural  Act  of  1949,  re- 
ferred to  in  subsec.  (b)(2),  was  classified  to  section 
1441(h)  of  this  title  and  was  omitted  from  the  Code 
because  such  subsec.  (h)  was  effective  only  for  the 
1978  through  1981  crops  of  rice. 

Amendments 

1991-Subsec.  (b)(4).  Pub.  L.  102-237  substituted 
"November  28,  1990,"  for  "the  date  of  enactment  of 
this  subsection". 

1990— Subsec.  (b).  Pub.  L.  101-624  amended  subsec. 
(b)  generaUy,  substituting  provisions  relating  to  pro- 
gram option  for  the  producers  of  1996  crops  of  wheat, 
feed  grains,  upland  cotton,  extra  long  staple  cotton, 
rice  or  oilseeds  and  to  dairy  producers  for  1996  calen- 
dar year,  for  provisions  relating  to  optional  program 
for  producers  of  1987  through  1991  crops  of  wheat, 
feed  grains,  upland  cotton  and  rice. 

Effective  Date  of  1990  Amendboent 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 


101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 

§  1427.  Commodity  Credit  Corporation  sales  price  re- 
strictions 

(a)  In  general 

The  Commodity  Credit  Corporation  may  sell 
any  farm  commodity  owned  or  controlled  by 
the  Corporation  at  any  price  not  prohibited  by 
this  section. 

(b)  Inventories 

In  determining  sales  policies  for  basic  agricul- 
tural commodities  or  storable  nonbasic  com- 
modities, the  Corporation  should  consider  the 
establishment  of  such  policies  with  respect  to 
prices,  terms,  and  conditions  as  the  Corporation 
determines  will  not  discourage  or  deter  manu- 
facturers, processors,  and  dealers  from  acquir- 
ing and  carrying  normal  inventories  of  the  com- 
modity of  the  current  crop. 

(c)  Sales  price  restrictions 

(1)  In  general 

Except  as  otherwise  provided  in  this  sec- 
tion, the  Corporation  shall  not  sell  any  basic 
agricultural  commodity  or  storable  nonbasic 
commodity  at  less  than  115  percent  of  the 
lower  of — 

(A)  the  current  national  average  price 
support  loan  rate  for  the  commodity  adjust- 
ed for  the  current  market  differentials  re- 
flecting grade,  quality,  location,  reasonable 
carrying  charges,  and  other  factors  deter- 
mined appropriate  by  the  Corporation;  or 

(B)  the  loan  repayment  level. 

(2)  Extra  long  staple  cotton 

The  Corporation  may  sell  extra  long  staple 
cotton  for  unrestricted  use  at  such  price  as 
the  Corporation  determines  is  appropriate  to 
maintain  and  expand  export  and  domestic 
markets. 

(3)  Oilseeds 

The  Corporation  shall  not  sell  oilseeds  at 
less  than  the  lower  of — 

(A)  105  percent  of  the  current  national 
average  price  support  loan  rate  for  the  oil- 
seed, adjusted  for  the  current  market  dif- 
ferentials reflecting  grade,  quality,  location, 
reasonable  carrying  charges,  and  other  fac- 
tors determined  appropriate  by  the  Corpo- 
ration; or 

(B)  115  percent  of  the  loan  repayment 
level. 

(4)  Wheat  and  feed  grains 

Whenever  the  producer  reserve  program  for 
wheat  and  feed  grains  established  under  sec- 
tion 1445e  of  this  title  is  in  effect,  the  Corpo- 
ration may  not  sell  any  of  its  stocks  of  wheat 
or  feed  grains  at  a  level  that  is  less  than  150 
percent  of  the  then  current  loan  rate  for 
wheat  or  feed  grains. 

(5)  Upland  cotton 

The  Commodity  Credit  Corporation  shall 
sell  upland  cotton  for  unrestricted  use  at  the 
same    price    the    Corporation    sells    upland 
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cotton  for  export,  but  in  no  event  at  less  than 
the  amount  provided  for  in  paragraph  (1). 

(d)  Nonapplication  of  sales  price  restrictions 

The   foregoing   restrictions   of   this   section 
shall  not  apply  to— 

(1)  sales  for  new  or  byproduct  uses; 

(2)  sales  of  peanuts  and  oilseeds  for  the  ex- 
traction of  oil; 

(3)  sales  for  seed  or  feed  if  the  sales  will  not 
substantially  impair  any  price  support  pro- 
gram; 

(4)  sales  of  commodities  that  have  substan- 
tially deteriorated  in  quality  or  as  to  which 
there  is  a  danger  of  loss  or  waste  through  de- 
terioration or  spoilage; 

(5)  sales  for  the  purpose  of  establishing 
claims  arising  out  of  contract  or  against  per- 
sons who  have  committed  fraud,  misrepresen- 
tation, or  other  wrongful  acts  with  respect  to 
the  commodity; 

(6)  sales  for  export  (excluding  sales  of 
upland  cotton  for  export); 

(7)  sales  of  wool;  and 

(8)  sales  for  other  than  primary  uses. 

(e)  Distress,  disaster,  and  livestock  emergency  areas 

(1)  In  general 

Notwithstanding  the  foregoing  provisions  of 
this  section,  the  Corporation,  on  such  terms 
and  conditions  as  the  Secretary  may  consider 
in  the  public  interest,  may— 

(A)  make  available  any  farm  commodity 
or  product  thereof  owned  or  controlled  by 
the  Corporation  for  use  in  relieving  dis- 
tress— 

(i)  in  any  area  in  the  United  States  (in- 
cluding the  Virgin  Islands)  declared  by 
the  President  to  be  an  acute  distress  area 
because  of  unemployment  or  other  eco- 
nomic cause,  if  the  President  finds  that 
the  use  will  not  displace  or  interfere  with 
normal  marketing  of  agricultural  com- 
modities; and 

(ii)  in  connection  with  any  major  disas- 
ter determined  by  the  President  to  war- 
rant assistance  by  the  Federal  Govern- 
ment under  the  Disaster  Relief  and  Emer- 
gency Assistance  Act  (42  U.S.C.  5121  et 
seq.);  and 

(B)  donate  or  sell  commodities  in  accord- 
ance with  subchapter  V  of  this  chapter. 

(2)  Costs 

Except  on  a  reimbursable  basis,  the  Corpo- 
ration shall  not  bear  any  costs  in  connection 
with  making  the  commodity  available  under 
this  subsection  beyond  the  cost  of  the  com- 
modities to  the  Corporation  in— 

(A)  the  storage  of  the  commodity;  and 

(B)  the  handling  and  transportation  costs 
in  making  delivery  of  the  commodity  to  des- 
ignated agencies  at  one  or  more  central  lo- 
cations in  each  State  or  other  area. 

(f)  Efflcient  operations 

(1)  In  general 

Subject  to  paragraph  (2),  the  foregoing  re- 
strictions of  this  section  shall  not  apply  to 
sales  of  conunodities  the  disposition  of  which 
is  desirable  in  the  interest  of  the  effective  and 


efficient  conduct  of  the  operations  of  the 
Corporation  because  of  the  small  quantities 
involved,  or  because  of  age,  location  or  ques- 
tionable continued  storability  of  the  commod- 
ity. 

(2)  Offsets 

The  sales  shall  be  offset  (if  necessary)  by 
the  purchases  of  commodities  as  the  Corpora- 
tion determines  is  appropriate  to  prevent  the 
sales  from  substantially  impairing  any  price 
support  program  or  unduly  affecting  market 
prices,  except  that  the  purchase  price  shall 
not  exceed  the  Corporation's  minimum  sales 
price  for  the  commodities  for  unrestricted 
use. 

(3)  Competitive  bid  basis 

Subject  to  the  sales  price  restrictions  con- 
tained in  this  section,  the  Corporation  may 
sell  any  basic  agricultural  commodity  or  stor- 
able  nonbasic  commodity  on  a  competitive  bid 
basis,  if  the  sale  is  determined  to  be  appropri- 
ate by  the  Secretary. 

(g)  Sales  for  export 

For  the  purposes  of  this  section,  sales  for 
export  shall  include— 

(1)  sales  made  on  condition  that  the  identi- 
cal commodities  sold  be  exported;  and 

(2)  sales  made  on  condition  that  commod- 
ities of  the  same  kind  and  of  comparable 
value  or  quantity  be  exported,  either  in  raw 
or  processed  form. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XI,  §  1130,  104  Stat.  3509.) 

References  in  Text 

The  Disaster  Relief  and  Emergency  Assistance  Act, 
referred  to  in  subsec.  (e)(l)(A)(ii),  is  Pub.  L.  93-288, 
May  22,  1974,  88  Stat.  143,  as  amended,  known  as  The 
Robert  T.  Stafford  Disaster  Relief  and  Emergency  As- 
sistance Act,  which  is  classified  principally  to  chapter 
68  (§  5121  et  seq.)  of  Title  42,  The  Public  Health  and 
Welfare.  For  complete  classification  of  this  Act  to  the 
Code,  see  Short  Title  note  set  out  under  section  5121 
of  Title  42  and  Tables. 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally, 
designating  part  of  existing  text  as  subsecs.  (a)  to  (g). 
and  as  so  designated,  in  subsec.  (c),  substituting  provi- 
sions restricting  sales  of  nonbasic  or  agricultural  com- 
modities at  less  than  115  percent  of  the  levels  of  the 
current  national  price  support  level  or  the  loan  repay- 
ment level  for  provisions  restricting  such  sales  at  less 
than  5  percent  above  the  current  support  price,  substi- 
tuting provisions  authorizing  the  sale  of  extra  long 
staple  cotton  at  any  price  determined  appropriate  for 
provisions  that  it  sell  at  not  less  than  15  percent  above 
the  current  support  price,  adding  provisions  relating 
to  oilseeds,  and  wheat  and  feed  grains,  deleting  provi- 
sions relating  to  sales  of  extra  long  staple  cotton  for 
unrestricted  use  and  the  authority  of  Secretary  in  car- 
rying out  this  section. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 
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Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1359a,  1427a, 
1428,  1444,  1446,  1446e,  1744,  1853  of  this  title;  title  50 
App.  section  2093. 

§  1427-1.  Quality  requirements  for  Commodity  Credit 
Corporation  owned  grain 

(a)  Establishment  of  minimum  standards 

Notwithstanding  any  other  provision  of  law, 
the  Secretary  shall  establish  minimum  quality 
standards  that  shall  apply  to  grain  that  is  de- 
posited for  storage  for  the  accoimt  of  the  Com- 
modity Credit  Corporation.  In  establishing 
such  standards,  the  Secretary  shall  take  into 
consideration  factors  related  to  the  ability  of 
grain  to  withstand  storage  and  assurance  of  ac- 
ceptable end-use  performance. 

(b)  Inspection  of  grain  acquisitions 

The  Commodity  Credit  Corporation  shall  uti- 
lize Federal  Grain  Inspection  Service  approved 
procedures  to  inspect  and  evaluate  the  condi- 
tion of  the  grain  it  acquires  from  producers.  In 
no  case  shall  this  section  require  the  use  of  an 
official  inspection  unless  the  producer  so  re- 
quests. 

(Oct.  31.  1949,  ch.  792.  title  IV.  §  407A,  as  added 
Nov.  28,  1990.  Pub.  L.  101-624.  title  XX,  §  2012, 
104  Stat.  3933.) 

§  1428.  Definitions 

For  the  purposes  of  this  Act— 

LSee  main  edition  for  text  of  (a)  to  O*)] 

(k)(l)  Reference  made  in  sections  1422,  1423, 
1426.  1427.  and  1431  of  this  title  to  the  terms 
"support  price",  "level  of  support",  and  "level 
of  price  support"  shall  be  considered  to  apply 
as  well  to  the  loan  and  purchase  level  for 
wheat,  feed  grains,  upland  cotton,  extra  long 
staple  cotton,  honey,  oilseeds  and  rice  under 
this  Act. 

(2)  References  made  to  the  terms  "price  sup- 
port", "price  support  operations",  and  "price 
support  program"  in  such  sections  and  in  sec- 
tion 1421(a)  of  this  title  shall  be  considered  as 
applying  as  well  to  loan  and  purchase  oper- 
ations for  wheat,  feed  grains,  upland  cotton, 
extra  long  staple  cotton,  honey,  oilseeds  and 
rice  under  this  Act. 

(3)  Notwithstanding  any  other  provision  of 
law,  this  subsection  shall  be  effective  only  for 
the  1991  through  1995  crops  of  wheat,  feed 
grains,  upland  cotton,  extra  long  staple  cotton, 
honey,  oilseeds  and  rice. 

(I)  "Producer"  shall  include  a  person  growing 
hybrid  seed  under  contract.  In  determining  the 
interest  of  a  grower  of  hybrid  seed  in  a  crop, 
the  Secretary  shall  not  take  into  consideration 
the  existence  of  a  hybrid  seed  contract. 

(m)  Repealed.  Pub.  L.  101-624,  title  XI, 
§  1131(b),  Nov.  28.  1990. 104  Stat.  3511. 

(As  amended  Nov.  28.  1990.  Pub.  L.  101-624. 
title  XI.  §  1131. 104  Stat.  3511.) 

Abiendments 

1990— Subsec.  (k).  Pub.  L.  101-624.  §  1131(a),  amend- 
ed subsec.  (k)  generally.  Prior  to  amendment,  subsec. 
(k)  read  as  foUows: 


"(1)  Reference  made  in  sections  1422,  1423,  1426, 
1427,  and  1431  of  this  title  to  the  terms  'support  price*, 
'level  of  support',  and  'level  of  price  support*  shall  be 
considered  to  apply  as  well  to  the  loan  and  purchase 
level  for  wheat,  feed  grains,  upland  cotton,  and  rice 
under  this  Act. 

"(2)  References  made  to  the  terms  'price  support*, 
'price  support  operations',  and  'price  support  program' 
in  such  sections  and  in  section  1421(a)  of  this  title 
shall  be  considered  as  applying  as  well  to  loan  and 
purchase  operations  for  wheat,  feed  grains,  upland 
cotton,  and  rice  under  this  Act." 

Subsecs.  (Z),  (m).  Pub.  L.  101-624,  §  1131(b),  added 
subsec.  U)  and  struck  out  former  subsecs.  il)  and  (m). 
See  1977  Amendment  note. 

Effective  Date  of  1990  ABoaroMENT 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 

§  1431.  Disposition  of  commodities  to  prevent  waste 

(a)  Eligible  recipients;  barter,  estimates;  reprocessing 
and  otlier  charges 

In  order  to  prevent  the  waste  of  commodities 
whether  in  private  stocks  or  acquired  through 
price-support  operations  by  the  Commodity 
Credit  Corporation  before  they  can  be  disposed 
of  in  normal  domestic  channels  without  impair- 
ment of  the  price-support  program  or  sold 
abroad  at  competitive  world  prices,  the  Com- 
modity Credit  Corporation  is  authorized,  on 
such  terms  and  under  such  regulations  as  the 
Secretary  of  Agriculture  may  deem  in  the 
public  interest:  (1)  upon  application,  to  make 
such  commodities  available  to  any  Federal 
agency  for  use  in  making  pasmient  for  commod- 
ities not  produced  in  the  United  States;  (2)  to 
barter  or  exchange  such  commodities  for  stra- 
tegic or  other  materials  as  authorized  by  law; 
(3)  in  the  case  of  food  commodities  to  donate 
such  commodities  to  the  Bureau  of  Indian  Af- 
fairs and  to  such  State.  Federal,  or  private 
agency  or  agencies  as  may  be  designated  by  the 
proper  State  or  Federal  authority  and  approved 
by  the  Secretary,  for  use  in  the  United  States 
in  nonprofit  school-lunch  programs,  in  nonprof- 
it summer  camps  for  children,  in  the  assistance 
of  needy  persons,  and  in  charitable  institutions, 
including  hospitals  and  facilities,  to  the  extent 
that  they  serve  needy  persons  (including  in- 
fants and  children).  In  the  case  of  clause  (3) 
the  Secretary  shall  obtain  such  assurance  as  he 
deems  necessary  that  the  recipients  thereof  will 
not  diminish  their  normal  expenditures  for 
food  by  reason  of  such  donation.  In  order  to  fa- 
cilitate the  appropriate  disposal  of  such  com- 
modities, the  Secretary  may  from  time  to  time 
estimate  and  annoimce  the  quantity  of  such 
commodities  which  he  anticipates  will  become 
available  for  distribution  imder  clause  (3).  The 
Commodity  Credit  Corporation  may  pay.  with 
respect  to  commodities  disposed  of  under  this 
subsection,  reprocessing,  packaging,  transport- 
ing, handling,  and  other  charges  accruing  up  to 
the  time  of  their  delivery  to  a  Federal  agency, 
or  to  the  designated  State  or  private  agency.  In 
addition,  in  the  case  of  food  commodities  dis- 
posed of  under  this  subsection,  the  Commodity 
Credit  Corporation  may  pay  the  cost  of  process- 
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ing  such  commodities  into  a  form  suitable  for 
home  or  institutional  use,  such  processing  to  be 
accomplished  through  private  trade  facilities  to 
the  greatest  extent  possible.  For  the  purpose  of 
this  subsection  the  terms  "State"  and  "United 
States"  include  the  District  of  Columbia  and 
any  Territory  or  possession  of  the  United 
States.  Dairy  products  acquired  by  the  Com- 
modity Credit  Corporation  through  price  sup- 
port operations  may,  insofar  as  they  can  be 
used  in  the  United  States  in  nonprofit  school 
lunch  and  other  nonprofit  child  feeding  pro- 
grams, in  the  assistance  of  needy  persons,  and 
in  charitable  institutions,  including  hospitals, 
to  the  extent  that  needy  persons  are  served,  be 
donated  for  any  such  use  prior  to  any  other  use 
or  disposition.  Notwithstanding  any  other  pro- 
vision of  law,  such  dairy  products  may  be  do- 
nated for  distribution  to  needy  households  in 
the  United  States  and  to  meet  the  needs  of  per- 
sons receiving  nutrition  assistance  under  the 
Older  Americans  Act  of  1965  [42  U.S.C.  3001  et 
seq.]. 

(b)  Furnishing  of  eligible  commodities  for  carrying 
out  programs  of  assistance  in  developing  and 
friendly  countries;  availability  of  eligible  com- 
modities for  nonprofit  and  voluntary  agencies 
and  cooperatives 

(1)  The  Secretary,  subject  to  the  require- 
ments of  paragraph  (10),  may  furnish  eligible 
commodities  for  carrying  out  programs  of  as- 
sistance in  developing  countries  and  friendly 
countries  imder  titles  II  and  III  of  the  Agricul- 
tural Trade  Development  and  Assistance  Act  of 
1954  [7  U.S.C.  1721  et  seq.,  1727  et  seq.]  and 
under  the  Food  for  Progress  Act  of  1985  [7 
U.S.C.  1736o],  as  approved  by  the  Secretary, 
and  for  such  purposes  as  are  approved  by  the 
Secretary.  To  ensure  that  the  furnishing  of 
commodities  under  this  subsection  is  coordinat- 
ed with  and  complements  other  United  States 
foreign  assistance,  assistance  under  this  subsec- 
tion shall  be  coordinated  through  the  mecha- 
nism designated  by  the  President  to  coordinate 
assistance  under  the  Agricultural  Trade  Devel- 
opment and  Assistance  Act  of  1954  C7  U.S.C. 
1691  et  seq.]. 

ISee  main  edition  for  text  o/(2)] 

(3)  ISee  main  edition  for  text  o/(il)] 
(B)(i)  The  requirements  of  section  403(a)  of 
the  Agricultural  Trade  Development  and  As- 
sistance Act  of  1954  C7  U.S.C.  1733(a)]  shall 
apply  with  respect  to  commodities  furnished 
under  this  subsection.  Commodities  may  not  be 
furnished  for  disposition  to  any  country  under 
this  subsection  except  on  determinations  by  the 
Secretary  that— 

iSee  main  edition  for  text  of  (I)  and  ill),  iiiX 
iOandiDl  (4)1 

(5)(A)  Section  406  of  the  Agricultural  Trade 
Development  and  Assistance  Act  of  1954  [7 
U.S.C.  1736]  shall  apply  to  the  commodities  fur- 
nished under  this  subsection. 

iSee  main  edition  for  text  of(B)l 

(6)  The  cost  of  commodities  furnished  under 
this  subsection,  and  expenses  incurred  under 


section  406  of  the  Agricultural  Trade  Develop- 
ment and  Assistance  Act  of  1954  C7  U.S.C.  1736] 
in  connection  with  those  commodities,  shall  be 
in  addition  to  the  level  of  assistance  pro- 
grammed under  that  Act  [7  U.S.C.  1691  et  seq.] 
and  shall  not  be  considered  expenditures  for 
international  affairs  and  finance. 

(7)  Eligible  commodities  furnished  under  this 
subsection  may  be  sold  or  bartered  only  with 
the  approval  of  the  Secretary  and  solely  as  fol- 
lows: 

iSee  main  edition  for  text  ofiA)  to  (C)] 

(D)  iSee  main  edition  for  text  ofii)! 

(ii)  Foreign  currencies  generated  from  par- 
tial or  full  sales  or  barter  of  commodities  by  a 
nonprofit  and  voluntary  agency  or  coopera- 
tive shall  be  used— 

ISee  main  edition  for  text  of  (I)  and  (11)1 

In  addition,  foreign  currency  proceeds  gener- 
ated in  Poland  may  also  be  used  by  govern- 
mental and  nongovernmental  agencies  or  co- 
operatives for  eligible  activities  approved  by 
the  joint  commission  established  pursuant  to 
section  2226  of  the  American  Aid  to  Poland 
Act  of  1988  and  by  the  United  States  chief  of 
diplomatic  mission  in  Poland  that  would  im- 
prove the  quality  of  life  of  the  Polish  people 
and  would  strengthen  and  support  the  activi- 
ties of  governmental  or  private,  nongovern- 
mental independent  institutions  in  Poland. 
Activities  eligible  imder  the  preceding  sen- 
tence include— 

[.See  main  edition  for  text  of  (I)  to  ( 111)1 

(iii)  Except  as  otherwise  provided  in  clause 
(V),  such  agreements,  taken  together  for  each 
fiscal  year,  shall  provide  for  sales  of  commod- 
ities and  products  for  foreign  currency  pro- 
ceeds in  amounts  that  are,  in  the  aggregate, 
not  less  than  10  percent  of  the  aggregate 
value  of  all  commodities  and  products  fur- 
nished, or  the  minimum  tonnage  required, 
whichever  is  greater,  for  carrying  out  pro- 
grams of  assistance  under  this  subsection  in 
such  fiscal  year.  The  minimum  allocation  re- 
quirements of  this  clause  apply  with  respect 
to  commodities  and  products  made  available 
under  this  subsection  for  carrying  out  pro- 
grams of  assistance  under  titles  II  and  III  of 
the  Agricultural  Trade  Development  and  As- 
sistance Act  of  1954  [7  U.S.C.  1721  et  seq., 
1727  et  seq.],  and  not  with  respect  to  com- 
modities and  products  made  available  to  carry 
out  the  Pood  for  Progress  Act  of  1985  C7 
U.S.C.  17360]. 

ISee  main  edition  for  text  of(iv)  and  (v),  (E)1 

(F)  The  provisions  of  sections  403(i)  and 
407(c)  of  the  Agricultural  Trade  Development 
and  Assistance  Act  of  1954  [7  U.S.C.  1733(i), 
1736a(c)]  shall  apply  to  donations,  sales  and 
barters  of  eligible  commodities  under  this 
subsection. 

No  portion  of  the  proceeds  or  services  realized 
from  sales  or  barter  under  this  paragraph  may 
be  used  to  meet  operating  and  overhead  ex- 
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penses,  except  as  otherwise  provided  in  sub- 
paragraph (C)  and  except  for  personnel  and  ad- 
ministrative costs  incurred  by  local  coopera- 
tives. 

ISee  main  edition  for  text  ofiS)  to  {12);  (c)] 

(d)  Repealed.  Pub.  L.  101-624,  title  XV,  §  1575,  Nov. 
28, 1990, 104  Stat.  3702 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-513,  title 
V,  §562(part),  104  Stat.  2032;  Nov.  28,  1990, 
Pub.  L.  101-624,  title  XV,  §§  1514,  1575,  title 
XVII,  1 1771(b)(2),  104  Stat.  3662,  3702,  3807; 
Dec.  13,  1991,  Pub.  L.  102-237.  title  III,  §  333, 
105  Stat.  1859.) 

References  in  Text 

The  AgriciQtural  Trade  Development  and  Assistance 
Act  of  1954.  referred  to  in  subsecs.  (b)(1).  (6). 
(7)(D)(iU).  (IIXA).  and  (c).  is  act  July  10, 1954,  eh.  469, 
68  Stat.  454,  as  amended,  which  is  classified  generally 
to  chapter  41  (§  1691  et  seq.)  of  this  title.  Titles  I,  II, 
and  III  of  the  Act  are  classified  generally  to  subchap- 
ters II  (§  1701  et  seq.).  Ill  (§  1721  et  seq.).  and  III-A 
(§  1727  et  seq.).  respectively,  of  chapter  41  of  this  title. 
For  complete  classification  of  this  Act  to  the  Code,  see 
Short  Title  note  set  out  under  section  1691  of  this  title 
and  Tables. 

Amendments 

1991— Subsec.  (b)(7)(P).  Pub.  L.  102-237  made  tech- 
nical amendment  to  directory  language  of  Pub.  L. 
101-624.  §1514(5)(B).  See  1990  Amendment  note 
below. 

1990— Subsec.  (a)(3).  Pub.  L.  101-624.  §  1771(b)(2). 
substituted  "hospitals  and  facilities,  to  the  extent  that 
they  serve  needy  persons  (including  infants  and  chil- 
dren)" for  "hospitals,  to  the  extent  that  needy  persons 
are  served". 

Subsec.  (b)(1).  Pub.  L.  101-624.  §  1514(1).  inserted 
reference  to  title  III  of  Agricultural  Trade  Develop- 
ment and  Assistance  Act  of  1954. 

Subsec.  (b)(3)(B)(i).  Pub.  L.  101-624.  §  1514(2).  sub- 
stituted reference  to  section  403(a)  of  Agricultural 
Trade  Development  and  Assistance  Act  of  1954  for  ref- 
erence to  section  401(b)  of  such  Act. 

Subsec.  (b)(5)(A).  Pub.  L.  101-624.  §  1514(3).  substi- 
tuted reference  to  section  406  of  Agricultural  Trade 
Development  and  Assistance  Act  of  1954  for  reference 
to  section  203  of  such  Act. 

Subsec.  (b)(6).  Pub.  L.  101-624.  §  1514(4),  substituted 
reference  to  section  406  of  Agricultiural  Trade  Devel- 
opment and  Assistance  Act  of  1954  for  reference  to 
section  203  of  such  Act. 

Subsec.  (b)(7)(D)(ii).  Pub.  L.  101-513  substituted 
"governmental  and  nongovernmental"  for  "such"  and 
inserted  "governmental  or"  after  "activities  of". 

Subsec.  (b)(7)(D)(iii).  Pub.  L.  101-624.  §  1514(5)(A). 
inserted  reference  to  title  III  of  Agricultural  Trade 
Development  and  Assistance  Act  of  1954. 

Subsec.  (b)(7)(F).  Pub.  L.  101-624.  §  1514(5)(B).  as 
amended  by  Pub.  L.  102-237.  added  subpar.  (F). 

Subsec.  (d).  Pub.  L.  101-624,  §1575.  struck  out 
subsec.  (d)  which  established  pilot  program  for  barter 
of  agricultural  commodities  for  strategic  materials  not 
produced  in  sufficient  amoimts  domestically  and  for 
which  national  stockpUe  or  reserve  goals  are  unmet. 

Donation  op  Surplus  Agricultural  Commodities 

Section  2223  of  Pub.  L.  100-418.  as  amended  by  Pub. 
L.  101-513.  title  V.  $  562(part).  Nov.  5.  1990.  104  Stat. 
2032,  provided  that: 

"(a)  Authority  to  Donate.— Notwithstanding  any 
other  provision  of  law.  the  Secretary  of  Agriculture 
shaU  donate,  under  the  applicable  provisions  of  sec- 
tion 416(b)  of  the  Agricultural  Act  of  1949  [7  U.S.C. 
1431(b)].  for  each  of  the  fiscal  years  1988  through 


1992,  8.000  metric  tons  of  uncommitted  stocks  of  eligi- 
ble commodities  of  the  Commodity  Credit  Corporation 
under  an  agreement  with  the  Government  of  Poland 
that  the  Government  of  Poland  will  sell  such  commod- 
ities and  that  all  the  proceeds  from  such  sales  will  be 
used  by  governmental  and  nongovernmental  agencies 
for  eligible  activities  in  Poland  described  in  section 
416(b)(7)(D)(ii)  of  that  Act  (as  amended  by  section 

2225  of  this  Act)  that  have  been  approved,  upon  appli- 
cation, by  the  joint  commission  described  in  section 

2226  [of  Pub.  L.  100-418.  set  out  below]  and  by  the 
United  States  chief  of  diplomatic  mission  in  Poland. 

iSee  main  edition  for  text  of  (6)] 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1428.  1431b, 
1431c.  1431d.  1444.  1446a.  1736a,  1736n.  1736o. 
1736bb-6.  4004.  5201  of  this  title;  title  22  sections  1922. 
5413.  5425;  title  42  sections  1758.  1761,  1762a,  1766. 
1777, 1786.  3030a.  3045f;  title  46  App.  section  1241f. 

§  1431c.  Enrichment  and  packaging  of  commeal, 
grits,  rice,  and  white  flour  available  for  distribu- 
tion 

References  in  Text 

Section  1431(3)  of  this  title,  referred  to  in  subsec. 
(a),  was  redesignated  as  section  1431(a)(3)  of  this  title 
by  Pub.  L.  98-258.  title  V.  §502(1).  Apr.  10.  1984,  98 
Stat.  137. 

§  1431e.  Distribution  of  surplus  commodities  to  spe- 
cial nutrition  projects;  reprocessing  agreements 
with  private  companies 

iSee  main  edition  for  text  of  (1)1 

(2)(A)  Effective  through  September  30,  1995, 
whenever  a  commodity  is  made  available  with- 
out charge  or  credit  under  any  nutrition  pro- 
gram administered  by  the  Secretary  of  Agricul- 
ture, the  Secretary  shall  encourage  consump- 
tion of  such  commodity  through  agreements 
with  private  companies  under  which  the  com- 
modity is  reprocessed  into  end-food  products 
for  use  by  eligible  recipient  agencies.  The  ex- 
pense of  reprocessing  shall  be  paid  by  such  eli- 
gible recipient  agencies. 

ISee  main  edition  for  text  of(B)l 

(C)  Whenever  commodities  are  made  avail- 
able to  agencies  pursuant  to  section  311(a)(4)  of 
the  Older  Americans  Act  of  1965  (42  U.S.C. 
3030a(a)(4)),  the  Secretary  shall  encourage 
access  to  processed  end  products  containing  the 
commodities  when  in  the  Secretary's  judgment 
it  is  cost  effective.  The  requirements  of  this 
subparagraph  shall  be  met  in  the  most  efficient 
and  effective  way  possible.  The  Secretary  may, 
among  other  alternatives,  use  direct  purchase. 
State  option  contracts  authorized  imder  section 
3A  of  the  Commodity  Distribution  Reform  Act 
and  WIC  Amendments  of  1987  (Public  Law 
100-237;  7  U.S.C.  612c  note).  State  processing 
programs,  and  (beginning  in  fiscal  year  1994) 
agreements  with  private  companies  operated  as 
a  part  of  the  national  commodity  processing 
program. 

(D)  In  each  of  fiscal  years  1992,  1993,  and 
1994,  the  Secretary  shall  conduct  a  pilot  project 
in  not  more  than  three  States  under  which  any 
commodity  made  available  to  agencies  pursuant 
to  section  311(a)(4)  of  the  Older  Americans  Act 
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of  1965  (42  U.S.C.  3030a(a)(4))  that  the  Secre- 
tary determines  to  be  appropriate  for  reprocess- 
ing is  made  available  to  the  agencies  as  reproc- 
essed end  products.  The  reprocessing  shall  be 
performed  pursuant  to  agreements  with  private 
companies,  at  the  expense  of  the  agencies,  and 
operated  as  part  of  the  national  commodity 
processing  program  established  under  subpara- 
graph (A).  In  determining  the  appropriateness 
of  the  commodities  to  be  reprocessed  xmder  the 
pilot  project,  the  Secretary  shall  consider  the 
common  needs  of  the  agencies  and  the  avail- 
ability of  processors. 

(As  amended  Pub.  L.  101-624,  title  XVII,  §  1775, 
Nov.  28,  1990.  104  Stat.  3813;  Pub.  L.  102-237, 
title  IX,  §  921,  Dec.  13,  1991,  105  Stat.  1887.) 

Amendments 

1991— Par.  (2)(D).  Pub.  L.  102-237  substituted  "1992. 
1993,  and  1994"  for  "1992  and  1993". 

1990-Par.  (2)(A).  Pub.  L.  101-624.  §  1775(a),  substi- 
tuted "1995"  for  "1990". 

Par.  (2)(C),  (D).  Pub.  L.  101-624,  §  1775(b).  added 
subpars.  (C)  and  (D). 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  and  to  be 
implemented  no  later  than  Feb.  1,  1992,  see  section 
1101(d)(1)  of  Pub.  L.  102-237,  set  out  as  a  note  imder 
section  1421  of  this  title. 


§  1433d.  Omitted 


Codification 


Section,  act  Oct.  31,  1949,  ch.  792,  title  IV,  §  425.  as 
added  Dec.  19,  1989,  Pub.  L.  101-239,  title  I,  §  1003(a), 
103  Stat.  2108,  related  to  reduction  of  deficiency  pay- 
ments. See  Effective  and  Termination  Dates  note 
below. 

Effective  and  Termination  Dates 

Section  1003(a)  of  Pub.  L.  101-239  provided  that  this 
section  is  effective  only  for  the  1990  crops. 

§  1433e.  Appeals 

(a)  Right  to  appeal 

Any  participant  in  any  of  the  programs  under 
this  Act  or  any  other  Act  administered  by  the 
Agricultural  Stabilization  and  Conservation 
Service,  or  any  successor  agency  in  the  United 
States  Department  of  Agriculture  (hereafter  in 
this  section  referred  to  as  the  "ASCS"),  shall 
have  the  right  to  appeal  any  adverse  determi- 
nation made  by  any  State  or  county  committee 
established  under  section  590h(b)  of  title  16,  by 
employees  or  agents  of  such  committees,  by 
other  personnel  of  the  ASCS,  or  by  agents  of 
the  Commodity  Credit  Corporation  xmder  this 
Act  or  under  any  other  Act  administered  by  the 
ASCS. 

(b)  Appeal  procedure 

(1)  In  general 

Such  appeal  shall  be  made  in  accordance 
with  this  section. 

(2)  Conditions  of  appeal 

Any  participant  who  believes  that  a  proper 
determination  has  not  been  made  with  re- 
spect to  the  implementation  of  any  program 
administered  by  the  ASCS  concerning  such 
participant  may  appeal  such  determination  as 
follows: 


(A)  if  such  determination  was  rendered  by 
a  county  committee  established  imder  sec- 
tion 590h(b)  of  title  16,  the  participant  may 
appeal  such  determination  to  the  applicable 
State  committee  established  under  section 
590h(b)  of  title  16; 

(B)  if  such  determination  was  rendered  by 
a  State  committee  established  under  section 
590h(b)  of  title  16,  the  participant  may 
appeal  such  determination  to  the  National 
Appeals  Division  established  in  accordance 
with  this  section;  and 

(C)  if  such  determination  was  rendered  by 
any  other  employee  or  agent  of  the  ASCS 
or  the  Commodity  Credit  Corporation,  the 
participant  may  appeal  such  determination 
to  the  National  Appeals  Division. 

(3)  Time  of  filing  of  appeal 

A  participant  shall  file  a  notice  of  appeal 
within  a  reasonable  time  after  receiving 
notice  of  the  adverse  determination,  as  deter- 
mined by  the  Secretary. 

(c)  National  Appeals  Division 

(1)  Establishment 

For  the  purpose  of  hearing  producer  ap- 
peals, the  Secretary  shall  establish  and  main- 
tain within  the  ASCS,  a  National  Appeals  Di- 
vision, which  shall  consist  of  a  director,  hear- 
ing officers,  and  such  other  personnel  neces- 
sary to  the  administration  of  the  Division,  all 
of  whom  shall  be  employees  of  the  Depart- 
ment of  Agriculture  who  shall  have  no  duties 
other  than  hearing  and  determining  formal 
appeals  arising  imder  this  Act  or  any  other 
Act  administered  by  the  Agricultural  Stabili- 
zation and  Conservation  Service,  or  a  succes- 
sor agency. 

(2)  Hearing  officers 

Hearing  officers  within  the  National  Ap- 
peals Division  shall  hear  each  appeal  made  to 
the  National  Appeals  Division  imder  this  sec- 
tion. 

(3)  Powers  and  duties  of  director 

The  director  of  the  National  Appeals  Divi- 
sion, in  carrying  out  the  provisions  of  this  sec- 
tion— 

(A)  shall  have  access  to  all  records,  re- 
ports, audits,  reviews,  documents,  papers, 
recommendations,  or  other  material  avail- 
able that  relate  to  programs  and  operations 
with  respect  to  which  an  appeal  has  been 
taken; 

(B)  may  request  such  information  or  as- 
sistance as  may  be  necessary  for  carrying 
out  the  duties  and  responsibilities  estab- 
lished under  this  section  from  any  Federal, 
State,  or  local  governmental  agency  or  unit 
thereof; 

(C)  may  require  the  attendance  of  wit- 
nesses, the  production  of  all  information, 
documents,  reports,  answers,  records,  ac- 
counts, papers,  and  other  data  and  docu- 
mentary evidence  necessary  to  the  proper 
resolution  of  appeals; 

(D)  may,  if  appropriate,  require  the  at- 
tendance of  witnesses  and  production  of 
documentary  evidence  by  subpoena,  which 
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subpoena,  in  the  case  of  contumacy  or  re- 
fusal to  obey,  shall  be  enforceable  by  order 
of  any  appropriate  United  States  district 
court; 

(E)  may  administer  oaths  and  affirma- 
tions, whenever  necessary  in  the  process  of 
hearing  appeals; 

(P)  may  enter  into  contracts  and  other  ar- 
rangements for  reporting  and  other  services 
and  make  such  payments  as  may  be  neces- 
sary to  carry  out  the  provisions  of  this  sec- 
tion; 

(G)  shall  issue  procedural  rules  for  the 
conduct  of  appeals;  and 

(H)  may  delegate  to  hearing  officers  the 
authorities  provided  in  subparagraphs  (A) 
through  (E)  of  this  paragraph  as  the  Secre- 
tary determines  appropriate. 

(4)  Hearings 

(A)  In  general 

The  hearing  shall  be  held  at  a  time  and 
place  designated  by  the  National  Appeals 
Division. 

(B)  Conduct  of  hearing 

At  a  minimum,  the  hearing  shall  be  con- 
ducted as  follows: 

(i)  the  participant  shall  be  advised  of 
the  issues  involved; 

(ii)  the  participant  shall  be  given  a  full 
opportunity  to  present  facts  and  informa- 
tion relevant  to  the  matter  in  issue  and 
may  present  evidence;  and 

(iii)  the  hearing  officer  may  confine  the 
presentation  of  facts  and  evidence  to  per- 
tinent matters  and  may  exclude  irrele- 
vant, immaterial,  or  imduly  repetitious 
evidence,  information,  or  questions. 

(C)  Record 

At  the  request  of  the  participant,  each 
hearing  before  a  hearing  officer  in  the  Na- 
tional Appeals  Division  shall  be  recorded 
verbatim  by  voice  recorder,  stenographer, 
or  other  method.  A  transcript  of  the  hear- 
ing, together  with  all  documents  and  evi- 
dence submitted  shall  be  made  available  to 
the  participant,  on  request,  if  the  decision 
of  the  hearing  officer  is  appealed.  The 
record  of  the  hearing  shall  consist  of  copies 
of  all  documents  and  other  evidence  pre- 
sented to  the  hearing  officer  and  the  tran- 
script of  the  hearing,  if  prepared. 

(5)  Review  of  decision 

(A)  In  general 

The  director  of  the  National  Appeals  Divi- 
sion shall  make  all  determinations  with  re- 
spect to  the  appeals  submitted  to  the  Divi- 
sion for  review. 

(B)  Procedure 

In  submitting  an  appeal  for  the  determi- 
nation of  the  director,  the  hearing  officer 
shall  certify  the  record  and  deliver  or  other- 
wise provide  the  certified  record  to  the  di- 
rector. 

(C)  Basis  of  review 

The  National  Appeals  Division  shall  base 
its  review  of  the  hearing  on  the  transcript 


of  the  hearing  and  the  evidence  presented 
to  the  hearing  officer,  except  that  the  direc- 
tor of  the  National  Appeals  Division  may 
order  that  further  proceedings  be  had  in 
order  that  the  record  presented  <or  review 
by  the  National  Appeals  Division  may  be 
complete  or  in  order  to  hear  new  or  addi- 
tional evidence. 

(6)  Independence  of  Division 

All  hearing  officers  within  the  National  Ap- 
peals Division  shall  report  to  the  principal  of- 
ficers of  the  Division  and  shall  not  be  under 
the  direction  or  control  of,  or  receive  adminis- 
trative support  (except  on  a  reimbursable 
basis)  from,  offices  other  than  the  National 
Appeals  Division. 

(7)  Finality  of  decisions 

Except  as  provided  in  subsection  (f )  of  this 
section,  determinations  of  the  director  of  the 
National  Appeals  Division  shall  be  final,  con- 
clusive, and  binding  on  the  Department  of 
Agriculture,  including  the  Commodity  Credit 
Corporation,  and  any  agency  thereof. 

(d)  Court  review 

Pinal  decisions  of  the  Department  of  Agricul- 
ture under  the  process  provided  for  in  this  sec- 
tion shall  be  reviewable  by  a  United  States 
court  of  competent  jurisdiction. 

(e)  Participant 

Por  the  purposes  of  this  section,  a  participant 
means  any  person  whose  right  to  participate  in, 
or  receive  payments  or  other  benefits  in  accord- 
ance with,  any  of  the  programs  under  this  Act 
or  any  other  Act  administered  by  the  ASCS  is 
adversely  affected  by  a  determination  of  any 
State  or  county  committee  established  under 
section  590h(b)  of  title  16,  by  employees  or 
agents  of  such  committees,  by  other  personnel 
of  the  ASCS,  or  by  agents  of  the  Commodity 
Credit  Corporation  imder  this  Act  or  under  any 
other  Act  administered  by  the  ASCS. 

(f)  Delegation  of  authority 

Nothing  contained  in  this  section  shall  pre- 
clude the  Secretary,  the  Administrator  of  the 
ASCS,  or  the  Executive  Vice  President  of  the 
Commodity  Credit  Corporation  from  determin- 
ing at  any  time  any  question  arising  under  the 
programs  to  which  the  provisions  of  this  sec- 
tion apply  or  from  reversing  or  modifying  (in 
writing,  with  sufficient  reason  given  therefor) 
any  determination  made  by  a  State  or  county 
conunittee  or  the  director  of  the  National  Ap- 
peals Division. 

(g)  Decisions  of  State  and  county  committees 

Decisions  of  the  State  and  coimty  committees 
established  imder  section  590h(b)  of  title  16,  or 
employees  of  such  committees  made  in  good 
faith  in  the  absence  of  misrepresentation,  false 
statement,  fraud,  or  wilful  misconduct,  unless 
otherwise  appealed  under  this  section,  shall  be 
final,  unless  otherwise  modified  imder  subsec- 
tion (f )  of  this  section  within  90  days,  and  no 
action  shall  be  taken  to  recover  amounts  found 
to  have  been  disbursed  thereon  in  error  unless 
the  producer  had  reason  to  believe  that  the  de- 
cision was  erroneous. 
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(h)  Regrulations 

The  Secretary  may  issue  such  regulations  as 
are  determined  necessary  to  Implement  the  pro- 
visions of  this  section,  including  regulations 
governing  the  conduct  of  appeals  made  before 
State  and  county  committees  established  under 
section  590h(b)  of  title  16. 

(Oct.  31,  1949,  ch.  792,  title  IV,  §426,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  XI, 
§  1132(a),  104  Stat.  3512,  and  amended  Dec.  13, 
1991,  Pub.  L.  102-237,  title  I.  §  113(12),  105  Stat. 
1838.) 

References  in  Text 

This  Act,  referred  to  in  subsecs.  (a),  (c)(1),  and  (e),  is 
act  Oct.  31,  1949,  ch.  792,  63  Stat.  1051,  as  amended, 
known  as  the  Agricultural  Act  of  1949,  which  is  classi- 
fied principally  to  this  chapter  (§1421  et  seq.).  For 
complete  classification  of  this  Act  to  the  Code,  see 
Short  Title  note  set  out  under  section  1421  of  this  title 
and  Tables. 

Amendments 

1991— Subsec.  (c)(1),  (6).  Pub.  L.  102-237, 
§  113(12)(A)(i),  substituted  "Division"  for  "division" 
after  "the". 

Subsec.  (c)(7).  Pub.  L.  102-237.  §  113(12)(A)(ii),  sub- 
stituted "subsection  (f )"  for  "subsection  (e)". 

Subsec.  (f).  Pub.  L.  102-237,  §  113(12)(B).  substituted 
"State  or  county"  for  "county  or  State". 

Subsec.  (g).  Pub.  L.  102-237,  §  113(12)(C),  substituted 
"county  committees"  for  "Coimty  Committees". 

Subsec.  (h).  Pub.  L.  102-237.  §  113(12)(D).  substitut- 
ed "section  590h(b)"  for  "section  590h(e)". 

Effective  Date 

Section  1132(b)  of  Pub.  L.  101-624  provided  that: 
"The  amendment  made  by  subsection  (a)  [enacting 
this  section]  shall  not  apply  to  any  appeal  or  proceed- 
ing with  respect  to  any  adverse  determination  made 
by  any  State  or  county  committee  established  imder 
section  8(b)  of  the  Soil  Conservation  and  Domestic  Al- 
lotment Act  (16  U.S.C.  590h(b)),  by  employees  or 
agents  of  the  committees,  by  other  personnel  of  the 
the  [sic]  Agricultural  Stabilization  and  Conservation 
Service,  or  by  agents  of  the  Commodity  Credit  Corpo- 
ration prior  to  the  date  of  enactment  of  this  Act  [Nov. 
28.  1990]." 

SUBCHAPTER  II— BASIC  AGRICULTURAL 
COMMODITIES 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  1358-1, 
1463,  1736f .  5822  of  this  title. 

§  1441.  Price  support  levels 

Inapplicability  to  1991  Through  1995  Crops  of 
Peanuts 

Pub.  L.  101-624.  title  VIII,  §  808,  Nov.  28.  1990,  104 
Stat.  3478,  provided  that:  "Section  101  of  the  Agricul- 
tural Act  of  1949  (7  U.S.C.  1441)  shall  not  be  applica- 
ble to  the  1991  through  1995  crops  of  peanuts." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1426,  1427, 
1428,  1442.  1444,  1444a,  1444b,  1445.  1445a  of  this  title. 


§  1441-1.  Omitted 


Codification 


Section,  act  Oct.  31,  1949,  ch.  792,  title  I,  §  lOlA.  as 
added  Dec.  23,  1985.  Pub.  L.  99-198.  title  VI,  §  601.  99 
Stat.  1419.  and  amended  Mar.  20.  1986.  Pub.  L.  99-260, 
§  2(d).  100  Stat.  47;  May  27.  1987,  Pub.  L.  100-45,  §  5. 


101  Stat.  320;  Dec.  22.  1987.  Pub.  L.  100-203.  title  I, 
§§  1101(e),  1102(d).  1113(d),  101  Stat.  1330-2.  1330-3. 
1330-10,  related  to  loan  rates,  target  prices,  disaster 
payments,  acreage  limitation  program,  and  land  diver- 
sion. See  Effective  and  Termination  Dates  note  below. 

Effective  and  Termination  Dates 

Section  601  of  Pub.  L.  99-198  provided  that  this  sec- 
tion is  effective  only  for  1986  through  1990  crops  of 
rice. 

§  1441-2.   Loans,   payments,   and   acreage   reduction 
programs  for  1991  through  1995  crops  of  rice 

(a)  Loans  and  purchases 

(1)  In  general 

Except  as  otherwise  provided  in  this  subsec- 
tion, the  Secretary  shall  make  available  to 
producers  on  a  farm  nonrecourse  loans  and 
purchases  for  each  of  the  1991  through  1995 
crops  of  rice  produced  on  the  farm  at  a  level 
that  is  not  less  than  the  higher  of — 

(A)  85  percent  of  the  simple  average  price 
received  by  producers,  as  determined  by  the 
Secretary,  during  the  marketing  years  for 
the  immediately  preceding  5  crops  of  rice, 
excluding  the  year  in  which  the  average 
price  was  the  highest  and  the  year  in  which 
the  average  price  was  the  lowest  in  the 
period;  or 

(B)  $6.50  per  hundredweight. 

(2)  Maximum  reduction 

The  loan  level  for  any  crop  of  rice  deter- 
mined under  paragraph  (1)  may  not  be  re- 
duced by  more  than  5  percent  from  the  level 
determined  for  the  preceding  crop. 

(3)  Announcement  of  loan  level  and  established 
price 

The  loan  and  purchase  level  and  the  estab- 
lished price  for  each  of  the  1991  through  1995 
crops  of  rice  shall  be  announced  not  later 
than  January  31  of  each  calendar  year  for  the 
crop  harvested  in  the  calendar  year  or,  in  the 
case  of  the  1991  crop,  as  soon  as  practicable 
after  November  28,  1990. 

(4)  Term 

A  loan  made  under  this  subsection  shall 
have  a  term  of  not  more  than  9  months  be- 
ginning after  the  month  in  which  the  applica- 
tion for  the  loan  is  made. 

(5)  Marketing  loan  provisions 

(A)  In  general 

In  order  to  ensure  that  a  competitive 
market  position  is  maintained  for  rice,  the 
Secretary  shall  permit  a  producer  to  repay 
a  loan  made  under  paragraph  (1)  for  a  crop 
at  a  level  that  is  the  lesser  of — 

(i)  the  loan  level  determined  for  the 
crop;  or 
(ii)  the  higher  of— 

(I)  the  loan  level  determined  for  the 
crop  multiplied  by  70  percent;  or 

(II)  the  prevailing  world  market  price 
for  rice,  as  determined  by  the  Secretary. 

(B)  Prevailing  world  market  price 

The  Secretary  shall  prescribe  by  regula- 
tion— 


Page  443 


TITLE  7— AGRICULTURE 


§  1441-2 


(i)  a  formula  to  define  the  prevailing 
world  market  price  for  rice;  and 

(ii)  a  mechanism  by  which  the  Secretary 
shall  announce  periodically  the  prevailing 
world  market  price  for  rice. 
(C)  Producer  purchase  of  marketing  certificates 
(i)  In  general 

As  a  condition  of  permitting  a  producer 
to  repay  a  loan  as  provided  in  subpara- 
graph (A),  the  Secretary  may  require  a 
producer  to  purchase  marketing  certifi- 
cates equal  in  value  to  an  amount  that 
does  not  exceed  one-half  the  difference, 
as  determined  by  the  Secretary,  between 
the  amount  of  the  loan  obtained  by  the 
producer  and  the  amount  of  the  loan  re- 
payment, 
(ii)  Redemption  for  rice  or  cash 

The  certificates  shall  be  redeemable  for 
agricultural  commodities  owned  by  the 
Commodity  Credit  Corporation  valued  at 
the  prevailing  market  price,  as  deter- 
mined by  the  Secretary  or  for  cash,  under 
such  terms  and  conditions  as  the  Secre- 
tary may  prescribe, 
(iii)  Redemption,  marketing,  or  exchange 

The  Commodity  Credit  Corporation, 
under  regulations  prescribed  by  the  Secre- 
tary, shall  assist  any  person  receiving 
marketing  certificates  under  this  subpara- 
graph in  the  redemption  or  marketing  or 
exchange  of  the  certificates  at  such  times, 
in  such  manner,  and  at  such  price  levels 
as  the  Secretary  determines  will  best  ef- 
fectuate the  purposes  of  the  program  es- 
tablished under  this  section. 
(iv)  Charges 

If  any  such  certificate  is  not  presented 
for  redemption  or  marketing  within  a  rea- 
sonable number  of  days  after  issuance,  as 
determined  by  the  Secretary,  reasonable 
costs  of  storage  and  other  carrying 
charges,  as  determined  by  the  Secretary, 
shall  be  deducted  from  the  value  of  the 
certificate  for  the  period  beginning  after 
the  reasonable  nimiber  of  days  and 
ending  with  the  date  of  the  presentation 
of  the  certificate  to  the  Commodity 
Credit  Corporation. 
(v)  Designation  of  commodities  and  products 

Insofar  as  practicable,  the  Secretary 
shall  permit  owners  of  certificates  to  des- 
ignate the  commodities  and  the  products 
thereof,  including  storage  sites  thereof, 
the  owners  would  prefer  to  receive  in  ex- 
change for  certificates, 
(vi)  Sales  price  restrictions 

Notwithstanding  any  other  provision  of 
law,  any  price  restrictions  that  may  other- 
wise apply  to  the  disposition  of  agricultur- 
al commodities  by  the  Commodity  Credit 
Corporation  shall  not  apply  to  the  re- 
demption of  certificates  under  this  sub- 
paragraph, 
(vii)  Displacement 

The  Secretary  shall  take  such  measures 
as  may  be  necessary  to  prevent  the  mar- 


keting or  exchange  of  agricultural  com- 
modities and  the  products  thereof  for  cer- 
tificates imder  this  subparagraph  from 
adversely  affecting  the  income  of  produc- 
ers of  the  commodities  or  products. 

(viii)  Transfers 

Under  regulations  prescribed  by  the 
Secretary,  certificates  issued  under  this 
subparagraph  may  be  transferred  to  other 
persons  approved  by  the  Secretary. 

(D)  Certificates  to  maintain  competitiveness 

(i)  In  general 

Notwithstanding  any  other  provision  of 
law,  whenever,  during  the  period  begin- 
ning August  1,  1991,  and  ending  July  31, 
1996,  the  prevailing  world  market  price 
for  a  class  of  rice  (adjusted  to  United 
States  quality  and  location),  as  deter- 
mined by  the  Secretary,  is  below  the  cur- 
rent loan  repayment  rate  for  that  class  of 
rice,  to  make  United  States  rice  competi- 
tive in  world  markets  and  to  maintain  and 
expand  exports  of  rice  produced  in  the 
United  States,  the  Commodity  Credit  Cor- 
poration shall  make  payments,  through 
the  issuance  of  marketing  certificates,  to 
persons  who  have  entered  into  an  agree- 
ment with  the  Commodity  Credit  Corpo- 
ration to  participate  in  the  program  estab- 
lished imder  this  subparagraph.  The  pay- 
ments shall  be  made  in  such  monetary 
amounts  and  subject  to  such  terms  and 
conditions  as  the  Secretary  determines 
will  make  rice  produced  in  the  United 
States  available  at  competitive  prices  con- 
sistent with  the  purposes  of  this  subpara- 
graph. 

(ii)  Value 

The  value  of  each  certificate  issued 
imder  this  subparagraph  shall  be  based 
on  the  difference  between— 

(I)  the  loan  repayment  rate  for  the 
class  of  rice;  and 

(II)  the  prevailing  world  market  price 
for  the  class  of  rice,  as  determined  by 
the  Secretary. 

(iii)  Terms  and  conditions  of  certificates 

Marketing  certificates  issued  under  this 
subparagraph  shall  be  subject  to  the  same 
terms  and  conditions  as  certificates  issued 
under  subparagraph  (C). 

(6)  Simple  average  price 

For  purposes  of  this  section,  the  simple  av- 
erage price  received  by  producers  for  the  im- 
mediately preceding  marketing  year  shall  be 
based  on  the  latest  information  available  to 
the  Secretary  at  the  time  of  the  determina- 
tion. 

(b)  Loan  deficiency  payments 

(1)  In  general 

The  Secretary  shall,  for  each  of  the  1991 
through  1995  crops  of  rice,  make  payments 
(hereafter  in  this  section  referred  to  as  "loan 
deficiency  payments")  available  to  producers 
who,  although  eligible  to  obtain  a  loan  or  pur- 
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chase  agreement  under  subsection  (a)  of  this 
section,  agree  to  forgo  obtaining  the  loan  or 
agreement  in  return  for  payments  under  this 
subsection. 

(2)  Computation 

A  payment  under  this  subsection  shall  be 
computed  by  multiplying— 

(A)  the  loan  pasnnent  rate;  by 

(B)  the  quantity  of  rice  the  producer  is  el- 
igible to  place  under  loan  (or  obtain  a  pur- 
chase agreement)  but  for  which  the  produc- 
er forgoes  obtaining  the  loan  or  agreement 
in  return  for  payments  under  this  subsec- 
tion. 

(3)  Loan  payment  rate 

For  purposes  of  this  subsection,  the  loan 
payment  rate  shall  be  the  amoimt  by  which— 

(A)  the  loan  level  determined  for  the  crop 
under  subsection  (a)  of  this  section;  exceeds 

(B)  the  level  at  which  a  loan  may  be 
repaid  under  subsection  (a)  of  this  section. 

(4)  Marketing  certificates 

The  Secretary  may  make  up  to  one-half  the 
amount  of  a  payment  under  this  subsection 
available  in  the  form  of  marketing  certifi- 
cates, subject  to  the  terms  and  conditions  pro- 
vided in  subsection  (a)(5)(C)  of  this  section, 
(c)  Payments 
(1)  Deficiency  payments 

(A)  In  general 

The  Secretary  shall  make  available  to 
producers  payments  (hereafter  in  this  sec- 
tion referred  to  as  "deficiency  payments") 
for  each  of  the  1991  through  1995  crops  of 
rice  in  an  amount  computed  by  multiply- 
ing— 

(i)  the  payment  rate;  by 
(ii)  the  payment  acres  for  the  crop;  by 
(iii)  the  farm  program  pajnnent  yield  es- 
tablished for  the  crop  for  the  farm. 

(B)  Payment  rate 

(i)  Payment  rate  for  1991  through  1993  crops 

The  pajnnent  rate  for  each  of  the  1991 
through  1993  crops  of  rice  shall  be  the 
amount  by  which  the  established  price  for 
the  crop  of  rice  exceeds  the  higher  of — 

(I)  the  national  average  market  price 
received  by  producers  during  the  first  5 
months  of  the  marketing  year  for  the 
crop,  as  determined  by  the  Secretary;  or 

(II)  the  loan  level  determined  for  the 
crop. 

(ii)  Payment  rate  of  1994  and  1995  crops 

The  pajonent  rate  for  each  of  the  1994 
and  1995  crops  of  rice  shall  be  the  amount 
by  which  the  established  price  for  the 
crop  of  rice  exceeds  the  higher  of — 
(I)  the  lesser  of— 

(aa)  the  national  average  market 
price  received  by  producers  during  the 
calendar  year  that  contains  the  first  5 
months  of  the  marketing  year  for  the 
crop,  as  determined  by  the  Secretary; 
or 

(bb)  the  national  average  market 
price  received  by  producers  during  the 


first  5  months  of  the  marketing  year 
for  the  crop,  as  determined  by  the 
Secretary,  plus  an  appropriate  amount 
that  is  f  siir  and  equitable  in  relation  to 
wheat  and  feed  grains  (as  determined 
by  the  Secretary);  or 

(II)  the  loan  level  determined  for  the 
crop. 

(iii)  Minimum  established  price 

The  established  price  for  rice  shaU  not 
be  less  than  $10.71  per  hundredweight  for 
each  of  the  1991  through  1995  crops. 

(C)  Payment  acres 

Payment  acres  for  a  crop  shall  be  the 
lesser  of — 

(i)  the  number  of  acres  planted  to  the 
crop  for  harvest  within  the  permitted 
acreage;  or 

(ii)  85  percent  of  the  crop  acreage  base 
for  the  crop  for  the  farm  less  the  quantity 
of  reduced  acreage  (as  determined  under 
subsection  (e)(2)(D)  of  this  section). 

(D)  50/92  program 

(i)  In  general 

If  an  acreage  limitation  program  under 
subsection  (e)(2)  of  this  section  is  in  effect 
for  a  crop  of  rice  and  the  producers  on  a 
farm  devote  a  portion  of  the  maximum 
payment  acres  for  rice  as  calculated  imder 
subparagraph  (C)(ii)  for  equal  to  more 
than  8  percent  of  such  rice  acreage  of  the 
farm  for  the  crop  to  conservation  uses 
(except  as  provided  in  subparagraph 
(E))— 

(I)  such  portion  of  the  maximimi  pay- 
ment acres  in  excess  of  8  percent  of 
such  acreage  devoted  to  conservation 
uses  (except  as  provided  in  subpara- 
graph (E))  shall  be  considered  to  be 
planted  to  rice  for  the  purpose  of  deter- 
mining the  acreage  on  the  farm  re- 
quired to  be  devoted  to  conservation 
uses  in  accordance  with  subsection 
(e)(2)(D)  of  this  section;  and 

(II)  the  producers  shall  be  eligible  for 
payments  under  this  paragraph  with  re- 
spect to  such  acreage,  subject  to  the 
compliance  of  the  producers  with  clause 
(ii). 

(ii)  Minimum  planting  requirement 

To  be  eligible  for  payments  under  clause 
(i),  except  as  provided  in  clauses  (iv)  and 
(v),  the  producers  on  a  farm  must  actually 
plant  rice  for  harvest  on  at  least  50  per- 
cent of  the  maximum  pasnnent  acres  for 
rice  for  the  farm. 

(iii)  Deficiency  payments 

Notwithstanding  any  other  provision  of 
this  section,  any  producer  who  devotes  a 
portion  of  the  maximum  payment  acres 
for  rice  for  the  farm  to  conservation  uses 
(or  other  uses  as  provided  in  subpara- 
graph (E))  under  this  subparagraph  shall 
receive  deficiency  pajnnents  on  the  acre- 
age that  is  considered  to  be  planted  to  rice 
and  eligible  for  pajnnents  under  this  sub- 
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paragraph  for  the  crop  at  a  per-hundred- 
weight  rate  established  by  the  Secretary, 
except  that  the  rate  may  not  be  estab- 
lished at  less  than  the  projected  deficien- 
cy payment  rate  for  the  crop,  as  deter- 
mined by  the  Secretary.  Such  projected 
payment  rate  for  the  crop  shall  be  an- 
nounced by  the  Secretary  prior  to  the 
period  during  which  rice  producers  may 
agree  to  participate  in  the  program  for 
the  crop. 

(iv)  Quarantines 

If  a  State  or  local  agency  has  imposed  in 
an  area  of  a  State  or  county  a  quarantine 
on  the  planting  of  rice  for  harvest  on 
farms  in  the  area,  the  State  committee  es- 
tablished imder  section  590h(b)  of  title  16 
may  recommend  to  the  Secretary  that 
payments  be  made  imder  this  paragraph, 
without  regard  to  the  requirement  im- 
posed imder  clause  (ii),  to  producers  in 
the  area  who  were  required  to  forgo  the 
planting  of  rice  for  harvest  on  acreage  to 
alleviate  or  eliminate  the  condition  re- 
quiring the  quarantine.  If  the  Secretary 
determines  that  the  condition  exists,  the 
Secretary  may  make  payments  under  this 
paragraph  to  the  producers.  To  be  eligible 
for  payments  imder  this  clause,  the  pro- 
ducers must  devote  the  acreage  to  conser- 
vation uses  (except  as  provided  in  sub- 
paragraph (E)). 

(v)  Prevented  planting 

If  an  acreage  limitation  program  under 
subsection  (e)  of  this  section  is  in  effect 
for  any  crop  of  rice  and  if  the  Secretary 
determines  that  producers  on  a  farm  are 
prevented  from  planting  the  acreage  in- 
tended for  rice  to  rice  because  of  drought, 
flood,  or  other  natural  disaster,  or  other 
condition  beyond  the  control  of  the  pro- 
ducers, the  Secretary  shall  make  available 
to  such  producers  payments  imder  this 
subparagraph  without  regard  to  the  re- 
quirement imposed  under  clause  (ii).  To 
be  eligible  for  payments  under  this  clause, 
the  producers  must  devote  the  acreage  to 
conservation  uses  (except  as  provided  in 
subparagraph  (E)).  Any  such  acreage 
shall  be  considered  to  be  planted  to  rice, 
(vi)  Crop  acreage  and  payment  yield 

The  rice  crop  acreage  base  and  rice  farm 
program  payment  yield  of  the  farm  shall 
not  be  reduced  due  to  the  fact  that  a  por- 
tion of  the  permitted  rice  acreage  of  the 
farm  was  devoted  to  conserving  uses 
(except  as  provided  in  subparagraph  (E)) 
under  this  subparagraph, 
(vii)  Limitation 

Other  than  as  provided  in  clauses  (i) 
through  (vi),  payments  may  not  be  made 
under  this  paragraph  for  any  crop  on  a 
greater  acreage  than  the  acreage  actually 
planted  to  rice. 

(viii)   Conservation   use  acreage   under  other 
programs 

Any  acreage  considered  to  be  planted  to 
rice  in  accordance  with  clauses  (i)  and  (vi) 


may  not  also  be  designated  as  conserva- 
tion use  acreage  for  the  purpose  of  fulfill- 
ing any  provisions  under  any  acreage  limi- 
tation or  land  diversion  program  requiring 
that  the  producers  devote  a  specified  acre- 
age to  conservation  uses. 

(E)  Alternative  crops 

(i)  Industrial  and  other  crops 

The  Secretary  may  permit,  subject  to 
such  terms  and  conditions  as  the  Secre- 
tary may  prescribe,  all  or  any  part  of  acre- 
age otherwise  required  to  be  devoted  to 
conservation  uses  as  a  condition  of  quali- 
fying for  payments  under  subparagraph 
(D)  to  be  devoted  to  sweet  sorghum,  guar, 
castor  beans,  plantago  ovato,  triticale,  rye, 
millet,  mung  beans,  commodities  for 
which  no  substantial  domestic  production 
or  market  exists  but  that  could  yield  in- 
dustrial raw  material  being  imported,  or 
likely  to  be  imported,  into  the  United 
States,  or  commodities  grown  for  experi- 
mental purposes  (including  kenaf  and 
milkweed),  subject  to  the  following  sen- 
tence. The  Secretary  may  permit  the  acre- 
age to  be  devoted  to  the  production  only 
if  the  Secretary  determines  that— 

(I)  the  production  is  not  likely  to  in- 
crease the  cost  of  the  price  support  pro- 
gram; and 

(II)  the  production  is  needed  to  pro- 
vide an  adequate  supply  of  the  commod- 
ity, or,  in  the  case  of  commodities  for 
which  no  substantial  domestic  produc- 
tion or  market  exists  but  that  could 
yield  industrial  raw  materials,  the  pro- 
duction is  needed  to  encourage  domestic 
manufacture  of  the  raw  material  and 
could  lead  to  increased  industrial  use  of 
the  raw  material  to  the  long-term  bene- 
fit of  United  States  industry. 

(ii)  Sesame  and  crambe 

The  Secretary  shall  permit,  subject  to 
such  terms  and  conditions  as  the  Secre- 
tary may  prescribe,  all  or  any  part  of  acre- 
age otherwise  required  to  be  devoted  to 
conservation  uses  as  a  condition  of  quali- 
fying for  pasnnents  under  subparagraph 
(D)  to  be  devoted  to  sesame  and  crambe. 
In  implementing  this  clause,  if  the  Secre- 
tary determines  that  sesame  or  crambe 
are  considered  oilseeds  under  section 
1446f  of  this  title,  the  Secretary  shall  pro- 
vide that,  in  order  to  receive  payments 
under  subparagraph  (D),  the  producers 
shall  agree  to  forgo  eligibility  to  receive  a 
loan  under  section  1446f  of  this  title  for 
the  crop  of  sesame  or  crambe  produced  on 
the  farm. 

(F)  Reduction  for  disaster  payments 

The  total  quantity  of  rice  on  which  pay- 
ments would  otherwise  be  payable  to  a  pro- 
ducer on  a  farm  for  any  crop  under  this 
paragraph  shall  be  reduced  by  the  quantity 
on  which  any  disaster  payment  is  made  to 
the  producer  for  the  crop  under  paragraph 
(2). 
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(2)  Disaster  payments 

(A)  Prevented  planting 

Except  as  provided  in  subparagraph  (C), 
if  the  Secretary  determines  that  the  pro- 
ducers on  a  farm  are  prevented  from  plant- 
ing any  portion  of  the  acreage  intended  for 
rice  to  rice  or  other  nonconserving  crops  be- 
cause of  drought,  flood,  or  other  natural 
disaster,  or  other  condition  beyond  the  con- 
trol of  the  producers,  the  Secretary  shall 
make  a  prevented  planting  disaster  pay- 
ment to  the  producers  in  an  amount  equal 
to  the  product  obtained  by  multiplying— 
(i)  the  number  of  acres  so  affected  but 
not  to  exceed  the  acreage  planted  to  rice 
for  harvest  (including  any  acreage  that 
the  producers  were  prevented  from  plant- 
ing to  rice  or  other  nonconserving  crops  in 
lieu  of  rice  because  of  drought,  flood,  or 
other  natural  disaster,  or  other  condition 
beyond  the  control  of  the  producers)  in 
the  immediately  preceding  year;  by 

(ii)  75  percent  of  the  farm  program  pay- 
ment yield  established  for  the  farm  by 
the  Secretary;  by 

(iii)  a  payment  rate  equal  to  33 Vs  per- 
cent of  the  established  price  for  the  crop. 

(B)  Reduced  yields 

Except  as  provided  in  subparagraph  (C), 
if  the  Secretary  determines  that  because  of 
drought,  flood,  or  other  natural  disaster,  or 
other  condition  beyond  the  control  of  the 
producers,  the  total  quantity  of  rice  that 
the  producers  are  able  to  harvest  on  any 
farm  is  less  than  the  result  of  multiplying 
75  percent  of  the  farm  program  pajnnent 
yield  established  by  the  Secretary  for  the 
crop  by  the  acreage  planted  for  harvest  for 
the  crop,  the  Secretary  shall  make  a  re- 
duced yield  disaster  payment  to  the  produc- 
ers at  a  rate  equal  to  33  Va  percent  of  the  es- 
tablished price  for  the  crop  for  the  deficien- 
cy in  production  below  75  percent  for  the 
crop. 

(C)  Crop  insurance 

Producers  on  a  farm  shall  not  be  eligible 
for— 

(i)  prevented  planting  disaster  payments 
under  subparagraph  (A),  if  prevented 
planting  crop  insurance  is  available  to  the 
producers  under  the  Federal  Crop  Insur- 
ance Act  (7  U.S.C.  1501  et  seq.)  with  re- 
spect to  the  rice  acreage  of  the  producers; 
or 

(ii)  reduced  yield  disaster  pajnnents 
under  subparagraph  (B),  if  reduced  yield 
crop  insurance  is  available  to  the  produc- 
ers imder  such  Act  with  respect  to  the 
rice  acreage  of  the  producers. 

(D)  Administration 

(i)  Economic  emergencies 

Notwithstanding  subparagraph  (C),  the 
Secretary  may  make  a  disaster  payment 
to  the  producers  on  a  farm  under  this 
paragraph  if  the  Secretary  determines 
that— 

(I)  as  the  result  of  drought,  flood,  or 

other  natural  disaster,  or  other  condi- 


tion beyond  the  control  of  the  produc- 
ers, the  producers  have  suffered  sub- 
stantial losses  of  production  either  from 
being  prevented  from  planting  rice  or 
other  nonconserving  crops  or  from  re- 
duced yields; 

(II)  the  losses  have  created  an  eco- 
nomic emergency  for  the  producers; 

(III)  crop  insurance  indemnity  pay- 
ments under  the  Federal  Crop  Insur- 
ance Act  (7  U.S.C.  1501  et  seq.)  and 
other  forms  of  assistance  made  available 
by  the  Federal  Government  to  the  pro- 
ducers for  the  losses  are  insufficient  to 
alleviate  the  economic  emergency;  and 

(IV)  additional  assistance  must  be 
made  available  to  the  producers  to  alle- 
viate the  economic  emergency. 

(ii)  Adjustments 

The  Secretary  may  make  such  adjust- 
ments in  the  amount  of  payments  made 
available  imder  this  paragraph  with  re- 
spect to  an  individual  farm  as  necessary  to 
ensure  the  equitable  allotment  of  the  pay- 
ments among  producers,  taking  into  ac- 
count other  forms  of  Federal  disaster  as- 
sistance provided  to  the  producers  for  the 
crop  involved. 

(d)  Payment  yields 

The  farm  program  payment  yields  for  farms 
for  each  crop  of  rice  shall  be  determined  under 
subchapter  IV  of  this  chapter. 

(e)  Acreage  reduction  programs 
(1)  In  general 

(A)  Establishment 

Notwithstanding  any  other  provision  of 
this  Act,  if  the  Secretary  determines  that 
the  total  supply  of  rice,  in  the  absence  of  an 
acreage  limitation  program,  will  be  exces- 
sive taking  into  account  the  need  for  an 
adequate  carry-over  to  maintain  reasonable 
and  stable  supplies  and  prices  and  to  meet  a 
national  emergency,  the  Secretary  may  pro- 
vide for  any  crop  of  rice  an  acreage  limita- 
tion program  as  described  in  paragraph  (2). 

(B)  Agricultural  resources  conservation  program 

In  making  a  determination  under  sub- 
paragraph (A),  the  Secretary  shall  take  into 
consideration  the  nimiber  of  acres  placed  in 
the  agricultural  resources  conservation  pro- 
gram established  under  subtitle  D  of  title 
XII  of  the  Food  Security  Act  of  1985  (16 
U.S.C.  3831  et  seq.). 

(C)  Announcements 

(i)  Preliminary  announcement 

If  the  Secretary  elects  to  implement  an 
acreage  limitation  program  for  any  crop 
year,  the  Secretary  shall  make  a  prelimi- 
nary annoimcement  of  any  such  program 
not  later  than  December  1  of  the  calendar 
year  preceding  the  year  in  which  the  crop 
is  harvested  (or,  for  the  1992  crop,  as  soon 
as  practicable  after  December  13,  1991). 
The  preliminary  announcement  shall  in- 
clude, among  other  information  deter- 
mined necessary  by  the  Secretary,  an  an- 
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nouncement  of  the  uniform  percentage 
reduction  in  the  rice  crop  acreage  base  de- 
scribed in  paragraph  (2)(A). 
(ii)  Final  announcement 

Not  later  than  January  31  of  the  calen- 
dar year  in  which  the  crop  is  harvested, 
the  Secretary  shall  make  a  final  an- 
nouncement of  the  program.  The  an- 
nouncement shall  include,  among  other 
information  determined  necessary  by  the 
Secretary,  an  announcement  of  the  uni- 
form percentage  reduction  in  the  rice  crop 
described  in  paragraph  (2)(A). 

(D)  Carry-over 

The  Secretary  shall  carry  out  an  acreage 
limitation  program  described  in  paragraph 
(2)  for  a  crop  of  rice  in  a  manner  that  will 
result  in  carry-over  stocks  equal  to  16.5  to 
20  percent  of  the  simple  average  of  the 
total  disappearance  of  rice  for  each  of  the  3 
marketing  years  preceding  the  year  for 
which  the  announcement  is  made.  For  the 
purpose  of  this  subparagraph,  the  term 
"total  disappearance"  means  all  rice  utiliza- 
tion, including  total  domestic,  total  export, 
and  total  residual  disappearance. 

(2)  Acreage  limitation  program 

(A)  Percentage  reductions 

Except  as  provided  in  paragraph  (3),  if  a 
rice  acreage  limitation  program  is  an- 
nounced under  paragraph  (1),  such  limita- 
tion shall  be  achieved  by  applying  a  uni- 
form percentage  reduction  (from  0  to  35 
percent)  to  the  rice  crop  acreage  base  for 
the  crop  for  each  rice-producing  farm. 

(B)  Compliance 

Except  as  provided  in  section  1464  of  this 
title,  producers  who  knowingly  produce  rice 
in  excess  of  the  permitted  rice  acreage  for 
the  farm,  as  established  in  accordance  with 
subparagraph  (A),  shall  be  ineligible  for  rice 
loans,  purchases,  and  payments  with  re- 
spect to  that  farm. 

(C)  Crop  acreage  bases 

Rice  crop  acreage  bases  for  each  crop  of 
rice  shall  be  determined  under  subchapter 
IV  of  this  chapter. 

(D)  Acreage  devoted  to  conservation  uses 

A  niunber  of  acres  on  the  farm  shall  be 
devoted  to  conservation  uses,  in  accordance 
with  regulations  issued  by  the  Secretary. 
Such  number  shall  be  determined  by  multi- 
plying the  rice  crop  acreage  base  by  the  per- 
centage reduction  required  by  the  Secre- 
tary. The  number  of  acres  so  determined  is 
hereafter  in  this  subsection  referred  to  as 
"reduced  acreage".  The  remaining  acreage 
is  hereafter  in  this  subsection  referred  to  as 
"permitted  acreage".  Permitted  acreage 
may  be  adjusted  by  the  Secretary  as  provid- 
ed in  paragraph  (3)  and  in  section  1464  of 
this  title. 

(E)  Individual  farm  program  acreage 

Except  as  otherwise  provided  in  subsec- 
tion (c)  of  this  section,  the  individual  farm 
program  acreage  shall  be  the  acreage  plant- 


ed on  the  farm  to  rice  for  harvest  within 
the  permitted  rice  acreage  for  the  farm  as 
established  under  this  paragraph. 

(F)  Planting  designated  crops  on  reduced  acreage 

(i)  "Designated  crop"  defined 

As  used  in  this  subparagraph,  the  term 
"designated  crop"  means  a  crop  defined  in 
section  1464(b)(1)  of  this  title,  excluding 
any  program  crop  as  defined  in  section 
1462(3)  of  this  title. 

(ii)  In  general 

Subject  to  clause  (iii),  the  Secretary 
may  permit  producers  on  a  farm  to  plant 
a  designated  crop  on  no  more  than  one- 
half  of  the  reduced  acreage  on  the  farm. 

(iii)  Limitations 

If  the  producers  on  a  farm  elect  to  plant 
a  designated  crop  on  reduced  acreage 
under  this  subparagraph— 

(I)  the  amount  of  the  deficiency  pay- 
ment that  the  producers  are  otherwise 
eligible  to  receive  under  subsection  (c) 
of  this  section  shall  be  reduced,  for  each 
acre  (or  portion  thereof)  that  is  planted 
to  the  designated  crop,  by  an  amount 
equal  to  the  deficiency  payment  that 
would  be  made  with  respect  to  a  number 
of  acres  of  the  crop  that  the  Secretary 
considers  appropriate,  except  that  if  the 
producers  on  the  farm  are  participating 
in  a  program  established  for  more  than 
one  program  crop,  the  amount  of  the  re- 
duction shall  be  determined  by  prorat- 
ing the  reduction  based  on  the  acreage 
planted  or  considered  planted  on  the 
farm  to  all  of  such  program  crops;  and 

(II)  the  Secretary  shall  ensure  that  re- 
ductions in  deficiency  pajnnents  under 
subclause  (I)  are  sufficient  to  ensure 
that  this  subparagraph  will  result  in  no 
additional  cost  to  the  Commodity  Credit 
Corporation. 

(3)  Targeted  option  payments 

(A)  In  general 

Notwithstanding  any  other  provision  of 
this  section,  if  the  Secretary  implements  an 
acreage  limitation  program  with  respect  to 
any  of  the  1991  through  1995  crops  of  rice 
and  announces  an  acreage, limitation  per- 
centage of  20  percent  or  less,  the  Secretary 
may  make  available  to  producers  on  a  farm 
who  do  not  receive  payments  under  subsec- 
tion (c)(1)(D)  of  this  section  for  such  crop 
on  the  farm,  adjustments  in  the  level  of  de- 
ficiency payments  that  would  otherwise  be 
made  available  to  the  producers  if  the  pro- 
ducers exercise  the  pajmient  options  provid- 
ed in  this  paragraph. 

(B)  Payment  options 

If  the  Secretary  elects  to  carry  out  this 
paragraph,  the  Secretary  shall  make  the 
payment  options  specified  in  subparagraphs 

(C)  and  (D)  available  to  producers  who 
agree  to  make  adjustments  in  the  quantity 
of  acreage  diverted  from  the  production  of 
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rice  under  an  acreage  limitation  program  in 
accordance  with  this  paragraph. 

(C)  Increased  acreage  limitation  option 

(i)  Increase  in  established  price 

If  the  Secretary  elects  to  carry  out  this 
paragraph,  a  producer  shall  be  eligible  to 
receive  an  increase  in  the  established 
price  for  rice  under  clause  (ii)  if  the  pro- 
ducer agrees  to  an  increase  in  the  acreage 
limitation  percentage  to  be  applied  to  the 
producers'  rice  acreage  base  above  the 
acreage  limitation  percentage  announced 
by  the  Secretary. 

(ii)  Method  of  calculation 

For  the  purposes  of  calculating  deficien- 
cy payments  to  be  made  available  to  pro- 
ducers who  participate  in  the  program 
under  this  paragraph,  the  Secretary  shall 
increase  the  established  price  for  rice  by 
an  amoimt  determined  by  the  Secretary, 
but  not  less  than  0.5  percent,  nor  more 
than  1  percent,  for  each  1  percentage 
point  increase  in  the  acreage  limitation 
percentage  applied  to  the  producers'  rice 
acreage  base, 
(iii)  Limitation 

The  acreage  limitation  percentage  to  be 
applied  to  the  producers'  rice  acreage  base 
shall  not  be  increased  by  more  than  5  per- 
centage points  above  the  acreage  limita- 
tion percentage  annoimced  by  the  Secre- 
tary. 

(iv)  Adjustment  for  underplantings 

In  determining  the  increased  acreage 
limitation  percentage  that  is  applied  to 
the  producer's  rice  acreage  base  under 
this  paragraph,  the  Secretary  shall  ex- 
clude an  amoimt  of  acreage  equal  to  the 
average  difference  between  the  producer's 
permitted  rice  acreage  and  the  acreage  ac- 
tually planted  (including  acreage  devoted 
to  conserving  uses  under  subsection 
(c)(1)(D)  of  this  section)  to  rice  for  har- 
vest during  the  previous  2  years. 

(D)  Decreased  acreage  limitation  option 

(i)  Decrease  in  acreage  limitation  requirement 

If  the  Secretary  elects  to  carry  out  this 
paragraph,  a  producer  shall  be  eligible  to 
decrease  the  acreage  limitation  percent- 
age applicable  to  the  producers'  rice  acre- 
age base  (as  announced  by  the  Secretary) 
if  the  producer  agrees  to  a  decrease  in  the 
established  price  for  rice  under  clause  (ii) 
for  the  purpose  of  calculating  deficiency 
pasmaents  to  be  made  available  to  the  pro- 
ducer. 
(ii)  Method  of  calculation 

For  the  purposes  of  calculating  deficien- 
cy payments  to  be  made  available  to  pro- 
ducers who  choose  the  option  set  forth  in 
this  subparagraph,  the  Secretary  shall  de- 
crease the  established  price  for  rice  by  an 
amoimt  to  be  determined  by  the  Secre- 
tary, but  not  less  than  0.5  percent,  nor 
more  than  1  percent,  for  each  1  percent- 
age point  decrease  in  the  acreage  limita- 


tion percentage  applied  to  the  producers' 
rice  acreage  base. 

(iii)  Limitation 

A  producer  may  not  choose  to  decrease 
the  acreage  limitation  percentage  applica- 
ble to  the  producers'  rice  acreage  base 
imder  this  paragraph  by  more  than  one- 
half  of  the  announced  acreage  limitation 
percentage. 

(E)  Participation  and  production  effects 

Notwithstanding  any  other  provision  of 
this  paragraph,  the  Secretary  shall,  to  the 
extent  practicable,  ensure  that  the  program 
provided  for  in  this  paragraph  does  not 
have  a  significant  effect  on  program  partici- 
pation or  total  production  and  shall  be  of- 
fered in  such  a  manner  that  the  Secretary 
determines  will  result  in  no  additional 
budget  outlays.  The  Secretary  shall  provide 
an  analysis  of  the  Secretary's  determination 
to  the  Committee  on  Agriculture  of  the 
House  of  Representatives  and  the  Commit- 
tee on  Agriculture,  Nutrition,  and  Forestry 
of  the  Senate. 
(4)  Administration 

(A)  Protection  from  weeds  and  erosion 

The  regulations  issued  by  the  Secretary 
under  paragraph  (2)  with  respect  to  acreage 
required  to  be  devoted  to  conservation  uses 
shall  assure  protection  of  the  acreage  from 
weeds  and  wind  and  water  erosion. 

(B)  Annual  or  perennial  cover 
(i)  Required 

(I)  In  general 

Except  as  provided  in  subclause  (II) 
and  paragraph  (2),  a  producer  who  par- 
ticipates in  an  acreage  reduction  pro- 
gram established  for  a  crop  of  rice 
under  this  subsection  shall  be  required 
to  plant  to,  or  maintain  as,  an  annual  or 
perennial  cover  50  percent  (or  more  at 
the  option  of  the  producer)  of  the  acre- 
age that  is  required  to  be  removed  from 
the  production  of  rice,  but  not  to  exceed 
5  percent  (or  more  at  the  option  of  the 
producer)  of  the  crop  acreage  base  es- 
tablished for  the  crop. 

(II)  Arid  areas 

Subclause  (I)  shall  not  apply  with  re- 
spect to  arid  areas  (including  summer 
fallow  areas),  as  determined  by  the  Sec- 
retary. If  the  Secretary  determines  any 
county  in  a  State  to  be  arid,  the  respec- 
tive State  committee  established  under 
section  590h(b)  of  title  16  may  designate 
any  other  county  or  counties  or  all  of 
the  State  as  arid  for  the  purposes  of 
this  paragraph. 

(III)  Approval  of  cover  crops  and  practices 
The  State  committee,  after  receiving 

recommendations  from  the  county  com- 
mittees, shall  approve  appropriate  crops 
planted  or  maintained  as  cover,  includ- 
ing, as  appropriate,  annual  or  perennial 
native   grasses   and  legimies   or   other 
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vegetation.  The  State  committee  shall 
establish  the  final  seeding  date  for  the 
planting  of  the  cover  and  shall  approve 
appropriate  cover  crops  or  practices, 
after  consulting  the  Soil  Conservation 
Service  State  Conservationist  regarding 
whether  the  crops  or  practices  will  suffi- 
ciently protect  the  land  from  weeds  and 
wind  and  water  erosion.  After  the  Secre- 
tary establishes  the  State  technical 
committee  for  the  State  pursuant  to  sec- 
tion 1261  of  the  Pood  Security  Act  of 
1985  (16  U.S.C.  3861),  the  State  commit- 
tee shall  consult  with  the  technical  com- 
mittee (rather  than  the  Soil  Conserva- 
tion Service  State  Conservationist)  re- 
garding whether  the  crops  or  practices 
will  sufficiently  protect  the  land  from 
weeds  and  wind  and  water  erosion, 
(ii)  Multiyear  program 

(I)  Cost-share  assistance 

If  a  producer  elects  to  establish  a  pe- 
rennial cover  capable  of  improving 
water  quality  or  wildlife  habitat  on  the 
acreage,  the  Commodity  Credit  Corpo- 
ration shall  make  available  cost-share 
assistance  for  25  percent  of  the  ap- 
proved cost  of  establishing  the  cover  on 
not  more  than  50  percent  of  the  acreage 
that  is  required  to  be  diverted  from  pro- 
duction, but  not  to  exceed  5  percent  (or 
more,  at  the  option  of  the  producer)  of 
the  crop  acreage  base  established  for  a 
crop. 

(II)  Agreement  of  producer 

If  a  producer  elects  to  establish  a  pe- 
rennial cover  on  the  acreage  under  this 
subparagraph  and  receives  cost-share 
assistance  from  the  Corporation  with 
respect  to  the  cover,  the  producer, 
under  such  terms  and  conditions  as  may 
be  prescribed  by  the  Secretary,  taking 
into  consideration  guidelines  established 
by  the  State  technical  committees  es- 
tablished in  subtitle  G  of  title  XII  of 
the  Pood  Security  Act  of  1985  [16  U.S.C. 
3861  et  seq.],  shall  agree  to  maintain  the 
perennial  cover  for  a  minimum  of  3 
years, 
(iii)  Conserving  crops 

The  Secretary  may  permit,  subject  to 
such  terms  and  conditions  as  the  Secre- 
tary may  prescribe,  all  or  any  part  of  the 
acreage  to  be  devoted  to  sweet  sorghum, 
guar,  sesame,  castor  beans,  crambe,  plan- 
tago  ovato,  triticale,  rye,  mung  beans, 
milkweed,  or  other  commodity,  if  the  Sec- 
retary determines  that  the  production  is 
needed  to  provide  an  adequate  supply  of 
the  commodities,  is  not  likely  to  increase 
the  cost  of  the  price  support  program,  and 
will  not  affect  farm  income  adversely. 
(C)  Haying  and  grazing 
(i)  In  general 

Except  as  provided  in  clause  (ii),  haying 
and  grazing  of  reduced  acreage,  acreage 
devoted  to  a  conservation  use  under  sub- 
section (c)(1)(D)  of  this  section,  and  acre- 


age diverted  from  production  imder  a  land 
diversion  program  established  imder  this 
section  shall  be  permitted,  except  during 
any  consecutive  5-month  period  that  is  es- 
tablished by  the  State  committee  estab- 
lished under  section  590h(b)  of  title  16  for 
a  State.  The  5-month  period  shall  be  es- 
tablished during  the  period  beginning 
April  1,  and  ending  October  31,  of  a  year. 

(ii)  Natural  disasters 

In  the  case  of  a  natural  disaster,  the 
Secretary  may  permit  unlimited  haying 
and  grazing  on  the  acreage.  The  Secretary 
may  not  exclude  irrigated  or  irrigable 
acreage  not  planted  in  alfalfa  when  exer- 
cising the  authority  under  this  clause. 

(D)  Water  storage  uses 

(i)  In  general 

The  regulations  issued  by  the  Secretary 
under  paragraph  (2)  with  respect  to  acre- 
age required  to  be  devoted  to  conservation 
uses  shall  provide  that  land  that  has  been 
converted  to  water  storage  uses  shall  be 
considered  to  be  devoted  to  conservation 
uses  if  the  land  was  devoted  to  wheat, 
feed  grains,  cotton,  rice,  or  oilseeds  in  at 
least  3  of  the  immediately  preceding  5 
years.  The  land  shall  be  considered  to  be 
devoted  to  conservation  uses  for  the 
period  that  the  land  remains  in  water 
storage  uses,  but  not  to  exceed  5  years 
subsequent  to  its  conversion  to  water  stor- 
age uses. 

(ii)  Limitations 

Land  converted  to  water  storage  uses 
for  the  purposes  of  this  subparagraph 
may  not  be  devoted  to  any  commercial 
use,  including  commercial  fish  production. 
The  water  stored  on  the  land  may  not  be 
ground  water.  The  farm  on  which  the 
land  is  located  must  have  been  irrigated 
with  ground  water  during  at  least  1  of  the 
preceding  5  crop  years. 

(5)  Land  diversion  program 

(A)  In  general 

The  Secretary  may  make  land  diversion 
payments  to  producers  of  rice,  whether  or 
not  an  acreage  limitation  program  for  rice 
is  in  effect,  if  the  Secretary  determines  that 
the  land  diversion  payments  are  necessary 
to  assist  in  adjusting  the  total  national  acre- 
age of  rice  to  desirable  goals.  The  land  di- 
version payments  shall  be  made  to  produc- 
ers who,  to  the  extent  prescribed  by  the 
Secretary,  devote  to  approved  conservation 
uses  an  acreage  of  cropland  on  the  farm  in 
accordance  with  land  diversion  contracts 
entered  into  by  the  Secretary  with  the  pro- 
ducers. 

(B)  Amounts 

The  amounts  payable  to  producers  imder 
land  diversion  contracts  may  be  determined 
through  the  submission  of  bids  for  the  con- 
tracts by  producers  in  such  manner  as  the 
Secretary  may  prescribe  or  through  such 
other  means  as  the  Secretary  determines 
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appropriate.  In  determining  the  acceptabil- 
ity of  contract  offers,  the  Secretary  shall 
take  into  consideration  the  extent  of  the  di- 
version to  be  undertaken  by  the  producers 
and  the  productivity  of  the  acreage  divert- 
ed. 

(C)  Limitation  on  diverted  acreage 

The  Secretary  shall  limit  the  total  acre- 
age to  be  diverted  imder  agreements  in  any 
coimty  or  local  community  so  as  not  to 
affect  adversely  the  economy  of  the  county 
or  local  community. 

(6)  Conservation  practices 

(A)  Wildlife  food  plots  or  habitat 

The  reduced  acreage  and  additional  di- 
verted acreage  may  be  devoted  to  wildlife 
food  plots  or  wildlife  habitat  in  conformity 
with  standards  established  by  the  Secretary 
in  consultation  with  wildlife  agencies.  The 
Secretary  may  pay  an  appropriate  share  of 
the  cost  of  practices  designed  to  carry  out 
the  purposes  of  this  subparagraph. 

(B)  Public  access 

The  Secretary  may  provide  for  an  addi- 
tional payment  on  the  acreage  in  an 
amount  determined  by  the  Secretary  to  be 
appropriate  in  relation  to  the  benefit  to  the 
general  public  if  the  producer  agrees  to 
permit,  without  other  compensation,  access 
to  all  or  such  portion  of  the  farm,  as  the 
Secretary  may  prescribe,  by  the  general 
public,  for  hunting,  trapping,  fishing,  and 
hiking,  subject  to  applicable  State  and  Fed- 
eral regulations. 

(7)  Participation  agreements 

(A)  In  general 

Producers  on  a  farm  desiring  to  partici- 
pate in  the  program  conducted  under  this 
subsection  shall  execute  an  agreement  with 
the  Secretary  providing  for  the  participa- 
tion not  later  than  such  date  as  the  Secre- 
tary may  prescribe. 

(B)  Modification  or  termination 

The  Secretary  may,  by  mutual  agreement 
with  producers  on  a  farm,  modify  or  termi- 
nate any  such  agreement  if  the  Secretary 
determines  the  action  necessary  because  of 
an  emergency  created  by  drought  or  other 
disaster  or  to  prevent  or  alleviate  a  shortage 
in  the  supply  of  agricultural  commodities. 
The  Secretary  may  modify  the  agreement 
under  this  subparagraph  for  the  purpose  of 
alleviating  a  shortage  in  the  supply  of  agri- 
cultural commodities  only  if  there  has  been 
a  significant  change  in  the  estimated  stocks 
of  the  commodity  since  the  Secretary  an- 
noimced  the  final  terms  and  conditions  of 
the  program  for  the  crop  of  rice. 
(f)  Inventory  reduction  payments 

(1)  In  general 

The  Secretary  may,  for  each  of  the  1991 
through  1995  crops  of  rice,  make  payments 
available  to  producers  who  meet  the  require- 
ments of  this  subsection. 

(2)  Form 

The  pasnnents  may  be  made  in  the  form  of 
marketing  certificates. 


(3)  Payments 

(A)  In  general 

Pajmaents  under  this  subsection  shall  be 
determined  in  the  same  manner  as  provided 
in  subsection  (b)  of  this  section. 

(B)  Quantity  of  rice  made  available 

The  quantity  of  rice  to  be  made  available 
to  a  producer  under  this  subsection  shall  be 
equal  in  value  to  the  payments  so  deter- 
mined under  this  subsection. 

(4)  Eligibility 

A  producer  shall  be  eligible  to  receive  a  pay- 
ment imder  this  subsection  for  a  crop  if  the 
producer— 

(A)  agrees  to  forgo  obtaining  a  loan  or 
purchase  agreement  under  subsection  (a)  of 
this  section; 

(B)  agrees  to  forgo  receiving  payments 
under  subsection  (c)  of  this  section; 

(C)  does  not  plant  rice  for  harvest  in 
excess  of  the  crop  acreage  base  reduced  by 
one-half  of  any  acreage  required  to  be  di- 
verted from  production  under  subsection  (e) 
of  this  section;  and 

(D)  otherwise  complies  with  this  section. 

(g)  Equitable  relief 

(1)  Loans  and  payments 

If  the  failure  of  a  producer  to  comply  fully 
with  the  terms  and  conditions  of  the  program 
conducted  under  this  section  precludes  the 
making  of  loans,  purchases,  and  payments, 
the  Secretary  may,  nevertheless,  make  such 
loans,  purchases,  and  payments  in  such 
amounts  as  the  Secretary  determines  are  eq- 
uitable in  relation  to  the  seriousness  of  the 
failure.  The  Secretary  may  consider  whether 
the  producer  made  a  good  faith  effort  to 
comply  fully  with  the  terms  and  conditions  of 
the  program  in  determining  whether  equita- 
ble relief  is  warranted  under  this  paragraph. 

(2)  Deadlines  and  program  requirements 

The  Secretary  may  authorize  the  county 
and  State  committees  established  under  sec- 
tion 590h(b)  of  title  16  to  waive  or  modify 
deadlines  and  other  program  requirements  in 
cases  in  which  lateness  or  failure  to  meet  the 
other  requirements  does  not  affect  adversely 
the  operation  of  the  program. 

(h)  Regulations 

The  Secretary  may  issue  such  regulations  as 
the  Secretary  determines  necessary  to  carry  out 
this  section. 

(i)  Commodity  Credit  Corporation 

The  Secretary  shall  carry  out  the  program 
authorized  by  this  section  through  the  Com- 
modity Credit  Corporation. 

(j)  Assignment  of  payments 

The  provisions  of  section  590h(g)  of  title  16 
(relating  to  assignment  of  pajnnents)  shall 
apply  to  payments  under  this  section. 

(k)  Sharing  of  payments 

The  Secretary  shall  provide  for  the  sharing 
of  payments  made  imder  this  section  for  any 
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farm  among  the  producers  on  the  farm  on  a 
fair  and  equitable  basis. 

(I)  Tenants  and  sharecroppers 

The  Secretary  shall  provide  adequate  safe- 
guards to  protect  the  interests  of  tenants  and 
sharecroppers. 

(m)  Cross-compliance 

(1)  In  greneral 

Compliance  on  a  farm  with  the  terms  and 
conditions  of  any  other  commodity  program, 
or  compliance  with  crop  acreage  base  require- 
ments for  any  other  commodity,  may  not  be 
required  as  a  condition  of  eligibility  for  loans, 
purchases,  or  pajnnents  under  this  section. 

(2)  Compliance  on  other  farms 

The  Secretary  may  not  require  producers 
on  a  farm,  as  a  condition  of  eligibility  for 
loans,  purchases,  or  pajmients  under  this  sec- 
tion for  the  farm,  to  comply  with  the  terms 
and  conditions  of  the  rice  program  with  re- 
spect to  any  other  farm  operated  by  the  pro- 
ducers. 

(n)  Crops 

Notwithstanding  any  other  provision  of  law, 
this  section  shall  be  effective  only  for  the  1991 
through  1995  crops  of  rice. 

(Oct.  31,  1949,  ch.  792,  title  I,  §  lOlB,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  VI,  §  601, 
104  Stat.  3443,  and  amended  Nov.  5,  1990,  Pub. 
L.  101-508,  title  I,  §§  1101(d),  1102(c),  104  Stat. 
1388-1,  1388-2;  Dec.  13,  1991,  Pub.  L.  102-237, 
title  I,  §§  102(a),  104,  106(a),  113(1),  105  Stat. 
1821,  1823,  1824,  1837.) 

References  in  Text 

The  Federal  Crop  Insurance  Act,  referred  to  in 
subsec.  (c)(2)(C),  (D)(i)(III),  is  title  V  of  act  Feb.  16, 
1938,  ch.  30,  52  Stat.  72,  as  amended,  which  is  classi- 
fied generally  to  chapter  36  (§  1501  et  seq.)  of  this 
title.  For  complete  classification  of  this  Act  to  the 
Code,  see  section  1501  of  this  title  and  Tables. 

This  Act,  referred  to  in  subsec.  (e)(1)(A),  is  act  Oct. 
31.  1949.  ch.  792,  63  Stat.  1051,  as  amended,  known  as 
the  Agricultural  Act  of  1949.  which  is  classified  princi- 
pally to  this  chapter  (§  1421  et  seq.).  For  complete 
classification  of  this  Act  to  the  Code,  see  Short  Title 
note  set  out  under  section  1421  of  this  title  and 
Tables. 

The  Food  Security  Act  of  1985.  referred  to  in  subsec. 
(e)(1)(B).  (4)(B)(ii)(II).  is  Pub.  L.  99-198.  Dec.  23.  1985. 
99  Stat.  1354.  as  amended.  Subtitles  D  and  G  of  title 
XII  of  the  Act  are  classified  generally  to  subchapters 
IV  (I  3831  et  seq.)  and  VII  (§  3861  et  seq.).  respectively, 
of  chapter  58  of  Title  16.  Conservation.  For  complete 
classification  of  this  Act  to  the  Code,  see  Short  Title 
of  1985  Amendment  note  set  out  under  section  1281  of 
this  title  and  Tables. 

Amendments 

1991— Subsec.  (c)(l)(B)(iii).  Pub.  L.  102-237.  §  113(1). 
redesignated  cl.  (ii).  relating  to  minimum  established 
price,  as  (iii). 

Subsec.  (c)(1)(E).  Pub.  L.  102-237,  §  102(a).  redesig- 
nated existing  provisions  as  cl.  (i).  inserted  heading, 
realigned  margin,  and  substituted  "castor  beans."  for 
"sesame,  castor  beans,  crambe."  and  "rye.  millet, 
mung  beans"  for  "rye.  mung  beans",  redesignated 
former  cl.  (i)  as  subcl.  (I),  realigned  margin,  and  struck 
out  "and  will  not  affect  farm  income  adversely"  after 
"program",  redesignated  former  cl.  (ii)  as  subcl.  (II) 
and  realigned  margin,  and  added  cl.  (ii). 


Subsec.  (e)(1)(C).  Pub.  L.  102-237.  §104,  added 
subpar.  (C)  and  struck  out  former  subpar.  (C)  which 
read  as  foUows:  "If  the  Secretary  elects  to  implement 
an  acreage  limitation  program  for  any  crop  year,  the 
Secretary  shall  announce  any  such  program  not  later 
than  January  31  of  the  calendar  year  in  which  the 
crop  is  harvested,  except  that  in  the  case  of  the  1991 
crop,  the  Secretary  shall  announce  the  program  as 
soon  as  practicable  after  November  28. 1990." 

Subsec.  (e)(4)(B)(i).  Pub.  L.  102-237.  §  106(a),  amend- 
ed cl.  (i)  generally.  Prior  to  amendment,  cl.  (i)  read  as 
follows:  "(i)  In  general.— Except  as  provided  in  para- 
graph (2).  a  producer  who  participates  in  an  acreage 
reduction  program  established  for  a  crop  of  rice  under 
this  subsection  shall  be  required  to  plant  to  an  annual 
or  perennial  cover  50  percent  (or  more,  at  the  option 
of  the  producer)  of  the  acreage  that  is  required  to  be 
removed  from  the  production  of  rice,  but  not  to 
exceed  5  percent  (or  more,  at  the  option  of  the  produc- 
er) of  the  crop  acreage  base  established  for  the  crop. 
This  requirement  shall  not  apply  with  respect  to  arid 
areas  (including  summer  fallow  areas),  as  determined 
by  the  Secretary." 

1990— Subsec.  (c)(l)(B)(ii).  Pub.  L.  101-508.  §  1102(c). 
which  directed  the  general  amendment  of  cl.  (ii)  was 
executed  by  substituting  the  new  provisions  relating 
to  payment  rate  for  1994  and  1995  crops  for  the  cl.  (ii) 
relating  to  payment  rate  for  1994  and  1995  crops,  as 
the  probable  intent  of  Congress.  Prior  to  amendment, 
cl.  (ii)  read  as  follows:  "Payment  rate  of  1994  and  1995 
CROPS.— The  payment  rate  for  the  1994  and  1995  crops 
of  rice  shall  be  determined  in  accordance  with  clause 
(i)." 

Subsec.  (c)(l)(C)(ii).  Pub.  L.  101-508.  §  1101(d),  sub- 
stituted "85  percent"  for  "100  percent". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-508  effective  Nov.  29. 
1990.  see  section  1301  of  Pub.  L.  101-508.  set  out  as  a 
note  imder  section  511r  of  this  title. 

Effective  Date 

Section  effective  beginning  with  1991  crop  of  an  ag- 
ricultural commodity,  with  provision  for  prior  crops, 
see  section  1171  of  Pub.  L.  101-624.  set  out  as  an  Effec- 
tive Date  of  1990  Amendment  note  imder  section  1421 
of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1308.  1426. 
1463.  5822  of  this  title. 

§  1444.  Cotton  price  support  levels 

LSee  main  edition  for  text  of  (a)  to  (g)l 

(h)  Program  for  extra  long  staple  cotton  beginning 
with  1984  crop 

ISee  main  edition  for  text  ofil)  and  (2)] 

(3)(A)  In  addition,  payments  shall  be  made 
for  each  crop  of  extra  long  staple  cotton  to  pro- 
ducers on  each  farm  at  a  rate  equal  to  the 
amount  by  which  the  higher  of — 

ISee  main  edition  for  text  ofii)  and  (it)] 

is  less  than  the  established  price  per  poimd 
times,  in  each  case,  the  farm  program  acreage 
for  extra  long  staple  cotton  (determined  in  ac- 
cordance with  paragraph  (5)(A),  but  in  no  event 
on  a  greater  acreage  than  the  acreage  actually 
planted  to  extra  long  staple  cotton  for  harvest), 
multiplied  by  the  farm  program  pasnnent  yield 
for  extra  long  staple  cotton  (determined  in  ac- 
cordance with  paragraph  (4)). 
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(B)  The  established  price  for  each  crop  of 
extra  long  staple  cotton  shall  be  120  per 
centum  of  the  loan  level  determined  for  such 
crop  under  paragraph  (2)  of  this  subsection. 

(C)  If  the  Secretary  establishes  an  acreage 
limitation  program  for  a  crop  of  extra  long 
staple  cotton  in  accordance  with  paragraph 
(5)(A)  and  determines  that  deficiency  pasmients 
will  likely  be  made  for  such  crop  of  extra  long 
staple  cotton  under  subparagraph  (A)  of  this 
paragraph,  the  Secretary  may  make  available 
advance  deficiency  payments  for  such  crop  to 
producers  who  agree  to  participate  in  the  acre- 
age limitation  program.  Such  advance  pay- 
ments shall  be  made  available  to  producers  as 
soon  as  practicable  after  the  producer  files  a 
notice  of  intention  to  participate  in  such  acre- 
age limitation  program  and  in  such  amount  as 
the  Secretary  determines  appropriate  to  en- 
courage adequate  participation  in  such  pro- 
gram, except  that  such  amount  shall  not 
exceed  an  amount  determined  by  multiplying 
(1)  the  estimated  farm  program  acreage  for  the 
crop,  by  (ii)  the  farm  program  payment  yield 
for  the  crop,  by  (iii)  50  per  centum  of  the  pro- 
jected payment  rate,  as  determined  by  the  Sec- 
retary. In  any  case  in  which  the  deficiency  pay- 
ment payable  to  a  producer  for  a  crop,  as  final- 
ly determined  by  the  Secretary  under  subpara- 
graph (A)  of  this  paragraph,  is  less  than  the 
amoimt  paid  to  the  producer  as  an  advance  de- 
ficiency payment  imder  this  paragraph,  the 
producer  shall  refund  an  amount  equal  to  the 
difference  between  the  amount  advanced  and 
the  amount  finally  determined  by  the  Secre- 
tary to  be  payable  to  the  producer.  If  the  Secre- 
tary determines  that  no  deficiency  payments 
are  due  producers  on  a  crop,  the  producer  who 
received  advanced  pajmaents  on  such  crop  shall 
refujid  such  pasnnents.  If  a  producer  fails  to 
comply  with  the  requirements  under  the  acre- 
age limitation  program  after  obtaining  an  ad- 
vance deficiency  payment  under  this  para- 
graph, the  producer  shall  immediately  repay 
the  amoimt  of  the  advance,  plus  interest  there- 
on in  such  amoimt  as  the  Secretary  shall  pre- 
scribe. 

(4)  The  farm  program  payment  yield  for  each 
crop  of  extra  long  staple  cotton  shall  be  deter- 
mined on  the  basis  of  the  actual  yields  per  har- 
vested acre  on  the  farm  for  the  preceding  three 
years,  except  that  the  actual  yields  shall  be  ad- 
justed by  the  Secretary  for  abnormal  yields  in 
any  year  caused  by  drought,  flood,  or  other  nat- 
ural disaster,  or  other  condition  beyond  the 
control  of  the  producers.  In  case  farm  yield 
data  for  one  or  more  years  are  unavailable  or 
there  was  no  production,  the  Secretary  shall 
provide  for  appraisals  to  be  made  on  the  basis 
of  actual  yields  and  program  payment  yields 
for  similar  farms  in  the  area  for  which  data  are 
available.  Notwithstanding  the  foregoing  provi- 
sions of  this  paragraph  in  the  determination  of 
yields,  the  Secretary  shall  take  into  account  the 
actual  yields  proved  by  the  producer,  and  nei- 
ther such  yields  nor  the  farm  program  payment 
yield  established  on  the  basis  of  such  yields 
shall  be  reduced  imder  other  provisions  of  this 
paragraph.  If  the  Secretary  determines  it  nec- 
essary, the  Secretary  may  establish  national. 
State,  or  county  program  payment  yields  on 


the  basis  of  historical  yields,  as  adjusted  by  the 
Secretary  to  correct  for  abnormal  factors  af- 
fecting such  yields  in  the  historical  period,  or, 
if  such  data  are  not  available,  on  the  Secre- 
tary's estimate  of  actual  3^elds  for  the  crop 
year  involved.  If  national,  State,  or  county  pro- 
gram payment  yields  are  established,  the  farm 
program  payment  yields  shall  balance  to  the 
national.  State,  or  county  program  payment 
yields. 

(5)(A)(i)  Notwithstanding  any  other  provision 
of  this  subsection,  the  Secretary  may  establish 
a  limitation  on  the  acreage  planted  to  extra 
long  staple  cotton  if  the  Secretary  determines 
that   the   total   supply   of   extra  long  staple 
cotton,  in  the  absence  of  such  limitation,  will  be 
excessive  taking  into  accoimt  the  need  for  an 
adequate  carryover  to  maintain  reasonable  and 
stable  prices  and  to  meet  a  national  emergency. 
Such  limitation  shall  be  achieved  by  applying  a 
imiform  percentage  reduction  (including  a  zero 
percentage  reduction)  to  the  acreage  base  for 
each  extra  long  staple  cotton-producing  farm. 
Producers  who  knowingly  produce  extra  long 
staple  cotton  in  excess  of  the  permitted  acreage 
for  the  farm  shall  be  ineligible  for  extra  long 
staple  cotton  loans  and  paj^ments  with  respect 
to  that  farm.  The  acreage  base  for  any  farm  for 
the  purpose  of  determining  any  reduction  re- 
quired to  be  made  for  any  year  as  a  result  of  a 
limitation  under  this  subparagraph  shall  be  the 
average  acreage  planted  on  the  farm  to  extra 
long  staple  cotton  for  harvest  in  the  three  crop 
years  immediately  preceding  the  year  prior  to 
the  year  for  which  the  determination  is  made. 
For  the  purpose  of  the  preceding  sentence, 
acreage  planted  to  extra  long  staple  cotton  for 
harvest  shall  include  any  acreage  which  the 
producers   were   prevented   from   planting   to 
extra  long  staple  cotton  or  other  nonconserving 
crops  in  lieu  of  extra  long  staple  cotton  because 
of  drought,  flood,  or  other  natural  disaster  or 
other  condition  beyond  the  control  of  the  pro- 
ducers. The  Secretary  may  make  adjustments 
to   reflect   established  crop-rotation  practices 
and  to  reflect  such  other  factors  as  the  Secre- 
tary determines  should  be  considered  in  deter- 
mining a  fair   and  equitable  base.   There   is 
hereby  established  for  the  1984,  1985,  and  1986 
crops  an  acreage  base  reserve  equal  to  5  per 
centum  of  the  total  of  the  farm  acreage  bases 
established  for  the  crop  under  the  foregoing 
provisions  of  this  subparagraph.  Such  reserve 
shall  be  in  addition  to  the  total  of  the  farm 
acreage  bases  and  shall  be  used  by  the  county 
committees,  in  accordance  with  regulations  of 
the  Secretary,  for  making  adjustments  of  farm 
acreage  bases  to  correct  inequities  and  prevent 
hardship,  and  for  establishing  bases  for  farms 
on  which  no  extra  long  staple  cotton  was  plant- 
ed during  the  preceding  four  years.  A  number 
of  acres  on  the  farm  determined  by  dividing  (i) 
the    product    obtained    by    multiplying    the 
number  of  acres  required  to  be  withdrawn  from 
the  production  of  extra  long  staple  cotton  times 
the  number  of  acres  actually  planted  to  such 
commodity,  by  (ii)  the  number  of  acres  author- 
ized to  be  planted  to  such  commodity  under  the 
limitation  established  by  the  Secretary,  shall  be 
devoted   to   conservation  uses,   in   accordance 


Page  453 


TITLE  7~AGRICXJLTURE 


§1444 


with  regulations  issued  by  the  Secretary,  which 
will  assure  protection  of  such  acreage  from 
weeds  and  wind  and  water  erosion.  The  number 
of  acres  so  determined  is  hereafter  in  this  sub- 
section referred  to  as  "reduced  acreage".  The 
Secretary  may  permit,  subject  to  such  terms 
and  conditions  as  the  Secretary  may  prescribe, 
all  or  any  part  of  the  reduced  acreage  to  be  de- 
voted to  sweet  sorghum,  hay  and  grazing,  or 
the  production  of  guar,  sesame,  safflower,  sun- 
flower, castor  beans,  mustard  seed,  crambe, 
plantago  ovato,  flaxseed,  triticale,  rye,  or  other 
commodity,  if  the  Secretary  determines  that 
such  production  is  needed  to  provide  an  ade- 
quate supply  of  such  commodities,  is  not  likely 
to  increase  the  cost  of  the  price  support  pro- 
gram, and  will  not  affect  farm  income  adverse- 
ly. The  individual  farm  program  acreage  shall 
be  the  actual  acreage  planted  on  the  farm  to 
extra  long  staple  cotton  for  harvest  within  the 
permitted  extra  long  staple  cotton  acreage  for 
the  farm  as  established  under  this  paragraph. 

(ii)  Notwithstanding  any  other  provision  of 
this  Act,  the  Secretary  shall  ensure,  under  such 
terms  and  conditions  as  may  be  prescribed  by 
the  Secretary,  that  the  total  of  the  crop  acre- 
age bases  established  on  a  farm  which  is  en- 
rolled in  a  production  adjustment  program  for 
any  commodity  shall  not  be  increased  as  a 
result  of  the  application  of  the  provisions  set 
forth  in  paragraph  (13)(C),  as  extended  for  the 
1989  and  1990  crop. 

(B)  The  Secretary  may  make  land  diversion 
payments  to  producers  of  extra  long  staple 
cotton,  whether  or  not  an  acreage  limitation 
program  for  extra  long  staple  cotton  is  in 
effect,  if  the  Secretary  determines  that  such 
land  diversion  payments  are  necessary  to  assist 
in  adjusting  the  total  national  acreage  of  extra 
long  staple  cotton  to  desirable  goals.  Such  land 
diversion  payments  shall  be  made  to  producers 
who,  to  the  extent  prescribed  by  the  Secretary, 
devote  to  approved  conservation  uses  an  acre- 
age of  cropland  on  the  farm  in  accordance  with 
land  diversion  contracts  entered  into  by  the 
Secretary  with  such  producers.  The  amoimts 
payable  to  producers  under  land  diversion  con- 
tracts may  be  determined  through  the  submis- 
sion of  bids  for  such  contracts  by  producers  in 
such  manner  as  the  Secretary  may  prescribe  or 
through  such  other  means  as  the  Secretary  de- 
termines appropriate.  In  determining  the  ac- 
ceptability of  contract  offers,  the  Secretary 
shall  take  into  consideration  the  extent  of  the 
diversion  to  be  imdertaken  by  the  producers 
and  the  productivity  of  the  acreage  diverted. 
The  Secretary  shall  limit  the  total  acreage  to 
be  diverted  under  agreements  in  any  county  or 
local  community  so  as  not  to  affect  adversely 
the  economy  of  the  county  or  local  community. 

(C)  The  reduced  acreage  and  the  diverted 
acreage  may  be  devoted  to  wildlife  food  plots  or 
wildlife  habitat  in  conformity  with  standards 
established  by  the  Secretary  in  consultation 
with  wildlife  agencies.  The  Secretary  may  pay 
an  appropriate  share  of  the  cost  of  practices  de- 
signed to  carry  out  the  purpose  of  the  forego- 
ing sentence.  The  Secretary  may  provide  for  an 
additional  payment  on  such  acreage  in  an 
amount  determined  by  the  Secretary  to  be  ap- 
propriate in  relation  to  the  benefit  to  the  gen- 


eral public  if  the  producer  agrees  to  permit, 
without  other  compensation,  access  to  all  or 
such  portion  of  the  farm,  as  the  Secretary  may 
perscribe,  by  the  general  public,  for  hunting, 
trapping,  fishing,  and  hiking,  subject  to  appli- 
cable State  and  Federal  regulations. 

(6)  An  operator  of  a  farm  desiring  to  partici- 
pate in  the  program  conducted  under  para- 
graph (5)  shall  execute  an  agreement  with  the 
Secretary  providing  for  such  participation  not 
later  than  such  date  as  the  Secretary  may  pre- 
scribe. The  Secretary  may,  by  mutual  agree- 
ment with  the  producers  on  the  farm,  termi- 
nate or  modify  any  sucy  agreement  if  the  Sec- 
retary determines  such  action  necessary  be- 
cause of  an  emergency  created  by  drought  or 
other  disaster  or  to  prevent  or  alleviate  a  short- 
age in  the  supply  of  agricultural  commodities. 

(7)  The  Secretary  shall  provide  for  the  shar- 
ing of  payments  made  under  this  subsection  for 
any  farm  among  the  producers  on  the  farm  on 
a  fair  and  equitable  basis. 

(8)  The  Secretary  shall  provide  adequate  safe- 
guards to  protect  the  interests  of  tenants  and 
sharecroppers. 

(9)  If  the  failure  of  a  producer  to  comply 
fully  with  the  terms  and  conditions  of  the  pro- 
gram formulated  under  this  subsection  pre- 
cludes the  making  of  loans  and  payments,  the 
Secretary  may,  nevertheless,  make  such  loans 
and  payments  in  such  amounts  as  the  Secretary 
determines  to  be  equitable  in  relation  to  the  se- 
riousness of  the  failure.  The  Secretary  may  au- 
thorize the  coimty  and  State  committees  estab- 
lished under  section  590h(b)  of  title  16  to  waive 
or  modify  deadlines  and  other  program  require- 
ments in  cases  in  which  lateness  or  failure  to 
meet  such  other  requirements  does  not  affect 
adversely  the  operation  of  the  program. 

(10)  The  Secretary  may  issue  such  regula- 
tions as  the  Secretary  determines  necessary  to 
carry  out  the  provisions  of  this  subsection. 

(11)  The  Secretary  shall  carry  out  the  pro- 
gram authorized  by  this  subsection  through  the 
Commodity  Credit  Corporation. 

(12)  The  provisions  of  section  590h(g)  of  title 
16  (relating  to  assignment  of  payments)  shall 
apply  to  payments  made  under  this  subsection. 

(13)(A)  Compliance  on  a  farm  with  the  terms 
and  conditions  of  any  other  conmiodity  pro- 
gram or  compliance  with  crop  acreage  base  re- 
quirements for  any  other  commodity  may  not 
be  required  as  a  condition  of  eligibility  for  loans 
or  payments  under  this  section. 

(B)  The  Secretary  may  not  require  producers 
on  a  farm,  as  a  condition  of  eligibility  for  loans 
or  payments  imder  this  section  for  the  farm,  to 
comply  with  the  terms  and  conditions  of  the 
extra  long  staple  cotton  program  with  respect 
to  any  other  farm  operated  by  the  producers. 

(14)  In  order  to  encourage  and  assist  produc- 
ers in  the  orderly  ginning  and  marketing  of 
their  extra  long  staple  cotton  production,  the 
Secretary  shall  make  recourse  loans  available 
to  such  producers  on  seed  cotton  in  accordance 
with  authority  vested  in  the  Secretary  under 
the  Commodity  Credit  Corporation  Charter  Act 
[15U.S.C.  714etseq.]. 

(15)  References  made  in  sections  1422,  1423, 
1426,  1427,  and  1431  of  this  title  to  the  terms 


§  1444-1 


TITLE  7— AGRICULTURE 


Page  454 


"support  price",  "level  of  support",  and  "level 
of  price  support"  shall  be  considered  to  apply 
as  well  to  the  level  of  loans  for  extra  long 
staple  cotton  under  this  subsection;  and  refer- 
ences to  the  terms  "price  support",  "price  sup- 
port operations",  and  "price  support  program" 
in  such  sections  and  in  section  1421(a)  of  this 
title  shall  be  considered  as  applying  as  well  to 
the  loan  operations  for  extra  long  staple  cotton 
under  this  subsection. 

(16)  Notwithstanding  any  other  provision  of 
law,  this  subsection  shall  not  be  applicable  to 
the  1996  and  subsequent  crops  of  extra  long 
staple  cotton. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  V,  §  506, 104  Stat.  3440.) 

References  in  Text 

This  Act,  referred  to  in  subsecs.  (d)(1),  (11),  (12)  and 
(h)(5)(A)(ii),  is  act  Oct.  31,  1949,  eh.  792,  63  Stat.  1051, 
as  amended,  known  as  the  Agricultural  Act  of  1949, 
which  is  classified  principally  to  this  chapter  (§  1421  et 
seq.).  For  complete  classification  of  this  Act  to  the 
Code,  see  Short  Title  note  set  out  imder  section  1421 
of  this  title  and  Tables. 

The  Commodity  Credit  Corporation  Charter  Act,  re- 
ferred to  in  subsec.  (h)(14),  is  act  June  29,  1948,  ch. 
704,  62  Stat.  1070,  as  amended,  which  is  classified  gen- 
erally to  subchapter  II  (§  714  et  seq.)  of  chapter  15  of 
Title  15,  Commerce  and  Trade.  For  complete  classifi- 
cation of  this  Act  to  the  Code,  see  Short  Title  note  set 
out  under  section  714  of  Title  15  and  Tables. 

Amendments 

1990— Subsec.  (h)(3)(A).  Pub.  L.  101-624,  §  506(b)(1). 
substituted  "paragraph  (5)(A)**  for  "paragraph  (6)  or 
paragraph  (8)(A)  of  this  subsection"  and  "paragraph 
(4)"  for  "paragraph  (7)  of  this  subsection". 

Subsec.  (h)(3)(C).  Pub.  L.  101-624,  §  506(b)(2),  substi- 
tuted "paragraph  (5)(A)"  for  "paragraph  (8)(A)  of  this 
subsectjion '  * 

Subsec.  (h)(4).  Pub.  L.  101-624,  §  506(a)(1),  (2).  redes- 
ignated par.  (7)  as  (4)  and  struck  out  former  par.  (4) 
which  related  to  establishment  of  a  national  program 
acreage  for  extra  long  staple  cotton  by  Secretary. 

Subsec.  (h)(5).  Pub.  L.  101-624,  §  506(a)(l)-(3),  redes- 
ignated par.  (8)  as  (5),  inserted  "(including  a  zero  per- 
centage reduction)"  after  "reduction"  in  subpar.  (A)(i), 
and  struck  out  former  par.  (5)  which  required  Secre- 
tary to  determine  a  program  allocation  factor,  not  to 
exceed  100  per  centimi  for  each  crop  of  extra  long 
staple  cotton. 

Pub.  L.  101-624,  §  506(b)(3).  struck  out  before  last 
sentence  in  subpar.  (A)(i)  the  following:  "If  an  acreage 
limitation  program  is  announced  imder  this  paragraph 
for  a  crop  of  extra  long  staple  cotton,  paragraphs  (4). 
(5),  and  (6)  of  this  subsection  shall  not  be  applicable  to 
such  crop,  including  any  prior  announcement  which 
may  have  been  made  under  such  paragraphs  with  re- 
spect to  such  crop." 

Pub.  L.  101-624,  §  506(b)(4).  substituted  "paragraph 
(13)(C)"  for  "paragraph  (16)(C)"  in  subpar.  (A)(ii). 

Subsec.  (h)(6).  Pub.  L.  101-624,  §  506(b)(5),  substitut- 
ed "paragraph  (5)"  for  "paragraph  (8)  of  this  subsec- 
tion". 

Pub.  L.  101-624,  §  506(a)(1),  (2).  redesignated  par.  (9) 
as  (6)  and  struck  out  former  par.  (6)  which  provided  a 
formula  for  determining  individual  farm  program 
acreage  for  each  crop  of  extra  long  staple  cotton  by 
multiplying  allocation  factor  by  acreage  of  extra  long 
staple  cotton  planted  for  harvest  on  each  farm  for 
which  individual  farm  program  acreages  are  required 
to  be  determined. 

Subsec.  (h)(7)  to  (12).  Pub.  L.  101-624,  §  506(a)(2),  re- 
designated pars.  (10)  to  (15)  as  (7)  to  (12),  respectively. 
Former  pars.  (7)  to  (9)  redesignated  (4)  to  (6),  respec- 
tively. 


Subsec.  (h)(13).  Pub.  L.  101-624.  §  506(a)(2),  (4).  re- 
designaed  par.  (16)  as  (13),  struck  out  par.  (13)  as  so 
redesignated,  and  added  new  par.  (13).  Former  par. 
(13)  redesignated  (10).  Prior  to  being  struck  out,  par. 
(13)  read  as  follows: 

"(A)  Notwithstanding  any  other  provision  of  law, 
except  as  provided  in  subparagraph  (B),  compliance  on 
a  farm  with  the  terms  and  conditions  of  any  other 
commodity  program  may  not  be  required  as  a  condi- 
tion of  eligibility  for  loans  or  pasntnents  imder  this  sub- 
section. 

"(B)  In  the  case  of  each  of  the  1989  and  1990  crops 
of  extra  long  staple  cotton,  the  Secretary  may  require 
that,  as  a  condition  of  eligibility  of  producers  for  loans 
or  payments  under  this  subsection,  the  acreage  plant- 
ed for  harvest  on  the  farm  to  any  other  commodity  for 
which  an  acreage  limitation  program  is  in  effect  shall 
not  exceed  the  crop  acreage  base  established  for  the 
farm  for  that  commodity. 

"(C)  Notwithstanding  any  other  provision  of  law,  in 
the  case  of  each  of  the  1987  through  1990  crops  of 
extra  long  staple  cotton,  compliance  with  the  terms 
and  conditions  of  the  program  authorized  by  this  sub- 
section may  not  be  required  as  a  condition  of  eligibil- 
ity for  loans,  purchases,  or  pasnnents  under  any  other 
commodity  program." 

Subsec.  (h)(14).  (15).  Pub.  L.  101-624.  §  506(a)(2),  re- 
designated pars.  (17)  and  (18)  as  (14)  and  (15),  respec- 
tively. Former  pars.  (14)  and  (15)  redesignated  (11) 
and  (12),  respectively. 

Subsec.  (h)(16).  Pub.  L.  101-624,  1506(a)(2),  (5),  re- 
designated par.  (19)  as  (16)  and  substituted  "1996"  for 
"1991".  Former  par.  (16)  redesignated  (13). 

Subsec.  (h)(17)  to  (19).  Pub.  L.  101-624,  1506(a)(2). 
redesignated  pars.  (17)  to  (19)  as  (14)  to  (16),  respec- 
tively. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624.  set  out  as  a  note  under  section  1421  of  this 
title. 

Inapplicability  to  1991  Through  1995  Crops 

Pub.  L.  101-624.  title  V.  §  503.  Nov.  28.  1990.  104  Stat. 
3440.  provided  that:  "Section  103(a)  of  the  Agricultur- 
al Act  of  1949  (7  U.S.C.  1444(a))  shall  not  be  applicable 
to  the  1991  through  1995  crops." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1344,  1348, 
1349.  1350,  1377.  1428  of  this  title. 
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Codification 


Section,  act  Oct.  31.  1949.  ch.  792.  title  I.  §  103A,  as 
added  Dec.  23,  1985.  Pub.  L.  99-198.  title  V,  §  501.  99 
Stat.  1407,  and  amended  Mar.  20,  1986,  Pub.  L.  99-260, 
§  2(c),  100  Stat.  46;  May  27.  1987.  Pub.  L.  100-45,  §  4. 
101  Stat.  319;  Dec.  22.  1987.  Pub.  L.  100-203,  title  I, 
§§  1101(c),  1102(c).  1113(c),  101  Stat.  1330-1,  1330-3. 
1330-9.  related  to  loan  rates,  target  prices,  disaster 
payments,  acreage  limitation  program,  and  land  diver- 
sion. See  Effective  and  Termination  Dates  note  below. 

Effective  and  Termination  Dates 

Section  501  of  Pub.  L.  99-198  provided  that  this  sec- 
tion is  effective  only  for  1986  through  1990  crops  of 
upland  cotton. 
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§  1444-2.  Loans,  payments,  and  acreage  reduction 
programs  for  1991  through  1995  crops  of  upland 
cotton 

(a)  Loans 

(1)  In  general 

Except  as  otherwise  provided  in  this  subsec- 
tion, the  Secretary  shall,  on  presentation  of 
warehouse  receipts  or  other  acceptable  evi- 
dence of  title,  as  determined  by  the  Secre- 
tary, reflecting  accrued  storage  charges  of  not 
more  than  60  days,  make  available  for  the 
1991  through  1995  crops  of  upland  cotton  to 
producers  on  a  farm  nonrecourse  loans  for 
upland  cotton  produced  on  the  farm  for  a 
term  of  10  months  from  the  first  day  of  the 
month  in  which  the  loan  is  made  at  such  loan 
level,  per  pound,  as  will  reflect  for  the  base 
quality  of  upland  cotton,  as  determined  by 
the  Secretary,  at  average  location  in  the 
United  States  a  level  that  is  not  less  than  the 
smaller  of — 

(A)  85  percent  of  the  average  price 
(weighted  by  market  and  month)  of  the 
base  quality  of  cotton  as  quoted  in  the  des- 
ignated United  States  spot  markets  during  3 
years  of  the  5-year  period  ending  July  31  in 
the  year  in  which  the  loan  level  is  an- 
nounced, excluding  the  year  in  which  the 
average  price  was  the  highest  and  the  year 
in  which  the  average  price  was  the  lowest  in 
the  period;  or 

(B)  90  percent  of  the  average,  for  the  15- 
week  period  beginning  July  1  of  the  year  in 
which  the  loan  level  is  announced,  of  the  5 
lowest-priced  growths  of  the  growths 
quoted  for  Middling  one  and  three-thirty- 
seconds  inch  cotton  C.I.F.  Northern  Europe 
(adjusted  downward  by  the  average  differ- 
ence during  the  period  April  15  through  Oc- 
tober 15  of  the  year  in  which  the  loan  is  an- 
nounced between  the  average  Northern  Eu- 
ropean price  quotation  of  such  quality  of 
cotton  and  the  market  quotations  in  the 
designated  United  States  spot  markets  for 
the  base  quality  of  upland  cotton),  as  deter- 
mined by  the  Secretary. 

(2)  Adjustments  to  loan  level 

(A)  Limitation  on  decrease  in  loan  level 

The  loan  level  for  any  crop  determined 
under  paragraph  (1)  may  not  be  reduced  by 
more  than  5  percent  from  the  level  deter- 
mined for  the  preceding  crop,  and  may  not 
be  reduced  below  50  cents  per  poimd. 

(B)  Limitation  on  increase  in  loan  level 

If  for  any  crop  the  average  Northern  Eu- 
ropean price  determined  under  paragraph 
(1)(B)  is  less  than  the  average  United  States 
spot  market  price  determined  under  para- 
graph (1)(A),  the  Secretary  may  increase 
the  loan  level  to  such  level  as  the  Secretary 
may  consider  appropriate,  not  in  excess  of 
the  average  United  States  spot  market  price 
determined  imder  paragraph  (1)(A). 

(3)  Announcement  of  loan  level 

The  loan  level  for  any  crop  of  upland 
cotton  shall  be  determined  and  announced  by 
the  Secretary  not  later  than  November  1  of 


the  calendar  year  preceding  the  marketing 
year  for  which  the  loan  is  to  be  effective  or, 
in  the  case  of  the  1991  crop,  as  soon  as  is 
practicable  after  November  28, 1990.  The  loan 
level  shall  not  thereafter  be  changed. 

(4)  Extension  of  loan  period 

(A)  In  general 

Except  as  provided  in  subparagraph  (B), 
nonrecourse  loans  provided  for  in  this  sec- 
tion shall,  on  request  of  the  producer 
during  the  10th  month  of  the  loan  period 
for  the  cotton,  be  made  available  for  an  ad- 
ditional term  of  8  months. 

(B)  Limitation 

A  request  to  extend  the  loan  period  shall 
not  be  approved  in  any  month  in  which  the 
average  price  of  the  base  quality  of  upland 
cotton,  as  determined  by  the  Secretary,  in 
the  designated  spot  markets  for  the  preced- 
ing month  exceeded  130  percent  of  the  av- 
erage price  of  such  base  quality  of  cotton  in 
the  designated  United  States  spot  markets 
for  the  preceding  36-month  period. 

(5)  Marketing  loan  provisions 

(A)  In  general 

If  the  Secretary  determines  that  the  pre- 
vailing world  market  price  for  upland 
cotton  (adjusted  to  United  States  quality 
and  location)  is  below  the  loan  level  deter- 
mined imder  the  foregoing  provisions  of 
this  subsection,  in  order  to  make  United 
States  upland  cotton  competitive  in  world 
markets,  the  Secretary  shall  permit  a  pro- 
ducer to  repay  a  loan  made  for  any  crop 
at— 

(i)  a  level  that  is  the  lesser  of— 

(I)  the  loan  level  determined  for  the 
crop;  or 

(II)  the  higher  of— 

(aa)  the  loan  level  determined  for 
the  crop  multiplied  by  70  percent;  or 

(bb)  the  prevailing  world  market 
price  for  upland  cotton  (adjusted  to 
United  States  quality  and  location),  as 
determined  by  the  Secretary;  or 

(ii)  such  other  level  (not  in  excess  of  the 
loan  level  determined  for  the  crop  nor  less 
than  70  percent  of  such  loan  level)  that 
the  Secretary  determines  will— 

(I)  minimize  potential  loan  forfeitures; 

(II)  minimize  the  accumulation  of 
cotton  stocks  by  the  Federal  Govern- 
ment; 

(III)  minimize  the  cost  incurred  by 
the  Federal  Government  in  storing 
cotton;  and 

(IV)  allow  cotton  produced  in  the 
United  States  to  be  marketed  freely  and 
competitively,  both  domestically  and 
internationally. 

(B)  First  handler  marketing  certificates 

(i)  In  general 

During  the  period  beginning  August  1, 
1991,  and  ending  July  31,  1996,  if  a  pro- 
gram carried  out  under  subparagraph  (A) 
or  subsection  (b)  of  this  section  fails  to 
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make  United  States  upland  cotton  fully 
competitive  in  world  markets  and  the  pre- 
vailing world  market  price  of  upland 
cotton  (adjusted  to  United  States  quality 
and  location),  as  determined  by  the  Secre- 
tary, is  below  the  current  loan  repayment 
rate  for  upland  cotton  determined  under 
subparagraph  (A),  to  make  United  States 
upland  cotton  competitive  in  world  mar- 
kets and  to  maintain  and  expand  domestic 
consumption  and  exports  of  upland 
cotton  produced  in  the  United  States,  the 
Secretary  shall  provide  for  the  issuance  of 
marketing  certificates  or  cash  payments 
in  accordance  with  this  subparagraph. 

(ii)  Payments 

The  Commodity  Credit  Corporation, 
under  such  regulations  as  the  Secretary 
may  prescribe,  shall  make  payments, 
through  the  issuance  of  marketing  certifi- 
cates or  cash  payments,  to  first  handlers 
of  cotton  (persons  regularly  engaged  in 
buying  or  selling  upland  cotton)  who  have 
entered  into  an  agreement  with  the  Com- 
modity Credit  Corporation  to  participate 
in  the  program  established  under  this 
subparagraph.  The  payments  shall  be 
made  in  such  monetary  amounts  and  sub- 
ject to  such  terms  and  conditions  as  the 
Secretary  determines  will  make  upland 
cotton  produced  in  the  United  States 
available  at  competitive  prices,  consistent 
with  the  purposes  of  this  subparagraph. 

(ill)  Value 

The  value  of  each  certificate  or  cash 
payment  issued  imder  clause  (ii)  shall  be 
based  on  the  difference  between— 

(I)  the  loan  repayment  rate  for  upland 
cotton;  and 

(II)  the  prevailing  world  market  price 
of  upland  cotton  (adjusted  to  United 
States  quality  and  location),  as  deter- 
mined by  the  Secretary. 

(iv)  Redemption,  marketing,  or  exchange 

The  Commodity  Credit  Corporation, 
imder  regulations  prescribed  by  the  Secre- 
tary, may  assist  any  person  receiving  mar- 
keting certificates  under  this  subpara- 
graph in  the  redemption  of  certificates 
for  cash,  or  marketing  or  exchange  of  the 
certificates  for  agricultural  commodities 
or  products  owned  by  the  Commodity 
Credit  Corporation,  at  such  times,  in  such 
manner,  and  at  such  price  levels  as  the 
Secretary  determines  will  best  effectuate 
the  purposes  of  the  program  established 
under  this  subparagraph.  Any  price  re- 
strictions that  may  otherwise  apply  to  the 
disposition  of  agricultural  commodities  by 
the  Commodity  Credit  Corporation  shall 
not  apply  to  the  redemption  of  certifi- 
cates imder  this  subparagraph. 
(v)  Designation  of  commodities  and  products; 
charges 

Insofar  as  practicable,  the  Secretary 
shall  permit  owners  of  certificates  to  des- 
ignate the  commodities  and  the  products 
thereof,  including  storage  sites  thereof, 


the  owners  would  prefer  to  receive  in  ex- 
change for  certificates.  If  any  certificate 
is  not  presented  for  redemption,  market- 
ing, or  exchange  within  a  reasonable 
number  of  days  after  the  issuance  of  the 
certificate  (as  determined  by  the  Secre- 
tary), reasonable  costs  of  storage  and 
other  carrying  charges,  as  determined  by 
the  Secretary,  shall  be  deducted  from  the 
value  of  the  certificate  for  the  period  be- 
ginning after  the  reasonable  niunber  of 
days  and  ending  with  the  date  of  the  pres- 
entation of  the  certificate  to  the  Com- 
modity Credit  Corporation. 

(vi)  Displacement 

The  Secretary  shall  take  such  measures 
as  may  be  necessary  to  prevent  the  mar- 
keting or  exchange  of  agricultural  com- 
modities and  products  for  certificates 
under  this  subsection  from  adversely  af- 
fecting the  income  of  producers  of  the 
commodities  or  products. 

(vii)  Transfers 

Under  regulations  prescribed  by  the 
Secretary,  certificates  issued  to  cotton 
handlers  imder  this  subparagraph  may  be 
transferred  to  other  handlers  and  persons 
approved  by  the  Secretary. 

(C)  Prevailing  world  market  price 

(i)  In  general 

The  Secretary  shall  prescribe  by  regula- 
tion— 

(Da  formula  to  define  the  prevailing 
world  market  price  for  upland  cotton 
(adjusted  to  United  States  quality  and 
location);  and 

(II)  a  mechanism  by  which  the  Secre- 
tary shall  announce  periodically  the 
prevailing  world  market  price  for 
upland  cotton  (adjusted  to  United 
States  quality  and  location). 

(ii)  Use 

The  prevailing  world  market  price  for 
upland  cotton  (adjusted  to  United  States 
quality  and  location)  established  under 
this  subparagraph  shall  be  used  under 
subparagraphs  (A),  (B),  and  (E). 

(D)  Adjustment  of  prevailing  world  market  price 
(i)  In  general 

During  the  period  beginning  August  1, 
1991,  and  ending  July  31,  1996,  the  pre- 
vailing world  market  price  for  upland 
cotton  (adjusted  to  United  States  quality 
and  location)  established  under  subpara- 
graph (C)  shall  be  further  adjusted  if— 

(I)  the  adjusted  prevailing  world 
market  price  is  less  than  115  percent  of 
the  current  crop  year  loan  level  for  the 
base  quality  of  upland  cotton,  as  deter- 
mined by  the  Secretary;  and 

(II)  the  Friday  through  Thursday  av- 
erage price  quotation  for  the  lowest- 
priced  United  States  growth  as  quoted 
for  Middling  (M)  one  and  three-thirty 
seconds  inch  cotton  delivered  C.I.F. 
Northern  Europe  is  greater  than  the 
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Friday  through  Thursday  average  price 
of  the  five  lowest-priced  growths  of 
upland  cotton,  as  quoted  for  Middling 
(M)  one  and  three-thirty  seconds  inch 
cotton,  delivered  C.I.P.  Northern 
Europe  (hereafter  in  this  subsection  re- 
ferred to  as  the  "Northern  Europe 
price"), 
(ii)  Further  a4]ustment 

Except  as  provided  in  clause  (iii),  the 
adjusted  prevailing  world  market  price 
shall  be  further  adjusted  on  the  basis  of 
some  or  all  of  the  following  data,  as  avail- 
able: 

(I)  The  United  States  share  of  world 
exports. 

(II)  The  current  level  of  cotton  export 
sales  and  cotton  export  shipments. 

(III)  Other  data  determined  by  the 
Secretary  to  be  relevant  in  establishing 
an  accurate  prevailing  world  market 
price  for  upland  cotton  (adjusted  to 
United  States  quality  and  location). 

(iii)  Limitation  on  further  a4JU8tnient 

The  adjustment  under  clause  (ii)  may 
not  exceed  the  difference  between— 

(I)  the  Friday  through  Thursday  aver- 
age price  for  the  lowest-priced  United 
States  growth  as  quoted  for  Middling 
one  and  three-thirty  seconds  inch 
cotton  delivered  C.I.F.  Northern 
Europe;  and 

(II)  the  Northern  Europe  price. 
(E)  Cotton  user  marketing  certificates 

(i)  Issuance 

Subject  to  clause  (iv),  during  the  period 
beginning  August  1,  1991,  and  ending  July 
31,  1996,  the  Secretary  shall  issue  market- 
ing certificates  or  cash  payments  to  do- 
mestic users  and  exporters  for  document- 
ed purchases  by  domestic  users  and  sales 
for  export  by  exporters  made  in  the  week 
following  a  consecutive  4-week  period  in 
which— 

(I)  the  Friday  through  Thursday  aver- 
age price  quotation  for  the  lowest-priced 
United  States  growth,  as  quoted  for 
Middling  (M)  one  and  three-thirty  sec- 
onds inch  cotton,  delivered  C.I.F.  North- 
em  Europe  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound;  and 

(II)  the  prevailing  world  market  price 
for  upland  cotton  (adjusted  to  United 
States  quality  and  location),  established 
under  subparagraph  (C),  does  not 
exceed  130  percent  of  the  current  crop 
year  loan  level  for  the  base  quality  of 
upland  cotton,  as  determined  by  the 
Secretary. 

(ii)  Value 

The  value  of  the  marketing  certificates 
or  cash  payments  shall  be  based  on  the 
amount  of  the  difference  (reduced  by  1.25 
cents  per  poimd)  in  such  prices  during  the 
4th  week  of  the  consecutive  4-week  period 
multiplied  by  the  quantity  of  upland 
cotton  included  in  the  documented  sales. 


(iii)  Administration 

Clauses  (iv)  through  (vii)  of  subpara- 
graph (B)  shall  apply  to  marketing  certifi- 
cates issued  under  this  subparagraph.  Any 
such  certificates  may  be  transferred  to 
other  persons  in  accordance  with  regula- 
tions issued  by  the  Secretary. 

(iv)  Exception 

The  Secretary  shall  not  issue  marketing 
certificates  or  cash  payments  imder  clause 
(i)  if,  for  the  immediately  preceding  con- 
secutive 10-week  period,  the  Friday 
through  Thursday  average  price  quota- 
tion for  the  lowest  priced  United  States 
growth,  as  quoted  for  Middling  (M)  one 
and  three-thirty  seconds  inch  cotton,  de- 
livered C.I.F.  Northern  Europe,  adjusted 
for  the  value  of  any  certificate  issued 
under  this  subparagraph,  exceeds  the 
Northern  Europe  price  by  more  than  1.25 
cents  per  poimd. 

(F)  Special  import  quota 
(i)  Establishment 

The  President  shall,  within  180  days 
after  November  28,  1990,  establish  an 
import  quota  program  which  shall  provide 
that,  during  the  period  beginning  August 
1991  and  ending  July  31,  1996,  whenever 
the  Secretary  determines  and  announces 
that  for  any  consecutive  10-week  period, 
the  Friday  through  Thursday  average 
price  quotation  for  the  lowest-priced 
United  States  growth,  as  quoted  for  Mid- 
dling (M)  one  and  three-thirty  seconds 
inch  cotton,  delivered  C.I.F.  Northern 
Europe,  adjusted  for  the  value  of  any  cer- 
tificates issued  under  subparagraph  (E), 
exceeds  the  Northern  Europe  price  by 
more  than  1.25  cents  per  pound,  there 
shall  immediately  be  in  effect  a  special 
limited  global  import  quota. 

(ii)  Quantity 

The  quota  shall  be  equal  to  1  week's 
consiunption  of  upland  cotton  by  domes- 
tic mills  at  the  seasonally  adjusted  aver- 
age rate  of  the  most  recent  3  months  for 
which  data  are  available. 

(iii)  Application 

The  quota  shall  apply  to  upland  cotton 
purchased  not  later  than  90  days  after  the 
date  of  the  Secretary's  announcement 
under  clause  (i)  and  entered  into  the 
United  States  not  later  than  180  days 
after  such  date. 

(iv)  Overlap 

A  special  quota  period  may  be  estab- 
lished that  overlaps  any  existing  quota 
period  if  required  by  clause  (i),  except 
that  a  special  quota  period  may  not  be  es- 
tablished imder  this  paragraph  if  a  special 
quota  period  has  been  established  under 
subsection  (n)  of  this  section. 

(6)  Recourse  loans  for  seed  cotton 

In  order  to  encourage  and  assist  producers 
in  the  orderly  ginning  and  marketing  of  their 
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production  of  upland  cotton,  the  Secretary 
shall  make  recourse  loans  available  to  such 
producers  on  seed  cotton  in  accordance  with 
authority  vested  in  the  Secretary  under  the 
Commodity  Credit  Corporation  Charter  Act 
(15  U.S.C.  714  et  seq.). 

(b)  Loan  deficiency  payments 

(1)  In  general 

The  Secretary  shall,  for  each  of  the  1991 
through  1995  crops  of  upland  cotton,  make 
payments  (hereafter  in  this  section  referred 
to  as  "loan  deficiency  payments")  available  to 
producers  who,  although  eligible  to  obtain  a 
loan  under  subsection  (a)  of  this  section, 
agree  to  forgo  obtaining  the  loan  in  return 
for  payments  under  this  subsection. 

(2)  Computation 

A  payment  under  this  subsection  shall  be 
computed  by  multiplying— 

(A)  the  loan  payment  rate;  by 

(B)  the  quantity  of  upland  cotton  the  pro- 
ducer is  eligible  to  place  under  loan  but  for 
which  the  producer  forgoes  obtaining  the 
loan  in  return  for  payments  under  this  sub- 
section. 

(3)  Loan  payment  rate 

For  purposes  of  this  subsection,  the  loan 
payment  rate  shall  be  the  amoimt  by  which— 

(A)  the  loan  level  determined  for  the  crop 
under  subsection  (a)  of  this  section;  exceeds 

(B)  the  level  at  which  a  loan  may  be 
repaid  under  subsection  (a)  of  this  section. 

(4)  Marketing  certificates 

The  Secretary  may  make  up  to  one-half  the 
amount  of  a  payment  under  this  subsection 
available  in  the  form  of  marketing  certifi- 
cates, subject  to  the  terms  and  conditions  pro- 
vided in  subsection  (a)(5)(B)  of  this  section. 

(c)  Payments 

(1)  Deficiency  payments 

(A)  In  general 

The  Secretary  shall  make  available  to 
producers  payments  (hereafter  in  this  sec- 
tion referred  to  as  "deficiency  payments") 
for  each  of  the  1991  through  1995  crops  of 
upland  cotton  in  an  amoimt  computed  by 
multiplying— 

(i)  the  payment  rate;  by 
(ii)  the  pajrment  acres  for  the  crop;  by 
(iii)  the  farm  program  payment  yield  es- 
tablished for  the  crop  for  the  farm. 

(B)  Payment  rate 
(i)  In  general 

The  payment  rate  for  upland  cotton 
shall  be  the  amount  by  which  the  estab- 
lished price  for  the  crop  of  upland  cotton 
exceeds  the  higher  of — 

(I)  the  national  average  market  price 
received  by  producers  during  the  calen- 
dar year  that  includes  the  first  5 
months  of  the  marketing  year  for  the 
crop,  as  determined  by  the  Secretary;  or 

(II)  the  loan  level  determined  for  the 
crop. 


(ii)  Minimum  established  price 

The  established  price  for  upland  cotton 
shall  not  be  less  than  $0,729  per  pound  for 
each  of  the  1991  through  1995  crops. 

(C)  Payment  acres 

Payment  acres  for  a  crop  shall  be  the 
lesser  of— 

(i)  the  number  of  acres  planted  to  the 
crop  for  harvest  within  the  permitted 
acreage;  or 

(ii)  85  percent  of  the  crop  acreage  base 
for  the  crop  for  the  farm  less  the  quantity 
of  reduced  acreage  (as  determined  under 
subsection  (e)(2)(D)  of  this  section). 

(D)  50/92  program 

(i)  In  general 

If  an  acreage  limitation  program  under 
subsection  (e)(2)  of  this  section  is  in  effect 
for  a  crop  of  upland  cotton  and  the  pro- 
ducers on  a  farm  devote  a  portion  of  the 
maximum  payment  acres  for  upland 
cotton  as  calculated  under  subparagraph 
(C)(ii)  of  the  farm  equal  to  more  than  8 
percent  of  such  upland  cotton  acreage  of 
the  farm  for  the  crop  to  conservation  uses 
(except  as  provided  in  subparagraph 
(E))- 

(I)  such  portion  of  the  maximum  pay- 
ment acres  in  excess  of  8  percent  of 
such  acreage  devoted  to  conservation 
uses  (except  as  provided  in  subpara- 
graph (E))  shall  be  considered  to  be 
planted  to  upland  cotton  for  the  pur- 
pose of  determining  the  acreage  on  the 
farm  required  to  be  devoted  to  conserva- 
tion uses  in  accordance  with  subsection 
(e)(2)(D)  of  this  section;  and 

(II)  the  producers  shall  be  eligible  for 
pasnnents  under  this  paragraph  with  re- 
spect to  such  acreage,  subject  to  the 
compliance  of  the  producers  with  clause 
(ii). 

(ii)  Minimum  planting  requirement 

To  be  eligible  for  pajonents  under  clause 
(i),  except  as  provided  in  clauses  (iv)  and 
(V),  the  producers  on  a  farm  must  actually 
plant  upland  cotton  for  harvest  on  at 
least  50  percent  of  the  maximum  payment 
acres  for  cotton  for  the  farm. 

(iii)  Deficiency  payments 

Notwithstanding  any  other  provision  of 
this  section,  any  producer  who  devotes  a 
portion  of  the  maximum  pajnnent  acres 
for  upland  cotton  for  the  farm  to  conser- 
vation uses  (or  other  uses  as  provided  in 
subparagraph  (E))  under  this  subpara- 
graph shall  receive  deficiency  payments 
on  the  acreage  that  is  considered  to  be 
planted  to  upland  cotton  and  eligible  for 
pajnnents  under  this  subparagraph  for 
the  crop  at  a  per-pound  rate  established 
by  the  Secretary,  except  that  the  rate 
may  not  be  established  at  less  than  the 
projected  deficiency  payment  rate  for  the 
crop,  as  determined  by  the  Secretary. 
Such  projected  payment  rate  for  the  crop 
shall  be  announced  by  the  Secretary  prior 
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to  the  period  during  which  upland  cotton 
producers  may  agree  to  participate  in  the 
program  for  the  crop. 
(iv)  Quarantines 

If  a  State  or  local  agency  has  imposed  in 
an  area  of  a  State  or  county  a  quarantine 
on  the  planting  of  upland  cotton  for  har- 
vest on  farms  in  the  area,  the  State  com- 
mittee established  under  section  590h(b) 
of  title  16  may  recommend  to  the  Secre- 
tary that  payments  be  made  under  this 
paragraph,  without  regard  to  the  require- 
ment imposed  under  clause  (ii),  to  produc- 
ers in  the  area  who  were  required  to  forgo 
the  planting  of  upland  cotton  for  harvest 
on  acreage  to  alleviate  or  eliminate  the 
condition  requiring  the  quarantine.  If  the 
Secretary  determines  that  the  condition 
exists,  the  Secretary  may  make  payments 
under  this  paragraph  to  the  producers.  To 
be  eligible  for  pajmaents  under  this  clause, 
the  producers  must  devote  the  acreage  to 
conservation  uses  (except  as  provided  in 
subparagraph  (E)). 
(v)  Prevented  planting 

If  an  acreage  limitation  program  under 
subsection  (e)  of  this  section  is  in  effect 
for  any  crop  of  upland  cotton  and  if  the 
Secretary  determines  that  producers  on  a 
farm  are  prevented  from  planting  the 
acreage  intended  for  upland  cotton  to 
upland  cotton  because  of  drought,  flood, 
or  other  natural  disaster,  or  other  condi- 
tion beyond  the  control  of  the  producers, 
the  Secretary  shall  make  available  to  such 
producers  payments  imder  this  subpara- 
graph without  regard  to  the  requirement 
imposed  under  clause  (ii).  To  be  eligible 
for  payments  under  this  clause,  the  pro- 
ducers must  devote  the  acreage  to  conser- 
vation uses  (except  as  provided  in  sub- 
paragraph (E)).  Any  such  acreage  shall  be 
considered  to  be  planted  to  upland  cotton, 
(vi)  Crop  acreage  and  payment  yield 

The  upland  cotton  crop  acreage  base 
and  upland  cotton  farm  program  payment 
yield  of  the  farm  shall  not  be  reduced  due 
to  the  fact  that  a  portion  of  the  permitted 
cotton  acreage  of  the  farm  was  devoted  to 
conserving  uses  (except  as  provided  in 
subparagraph  (E))  under  this  subpara- 
graph. 

(vii)  Limitation 

Other  than  as  provided  in  clauses  (i) 
through  (vi),  payments  may  not  be  made 
under  this  paragraph  for  any  crop  on  a 
greater  acreage  than  the  acreage  actually 
planted  to  upland  cotton, 
(viii)  Conservation  use  acreage  under  other 
programs 

Any  acreage  considered  to  be  planted  to 
upland  cotton  in  accordance  with  clauses 
(i)  and  (vi)  may  not  also  be  designated  as 
conservation  use  acreage  for  the  purpose 
of  fulfilling  any  provisions  under  any 
acreage  limitation  or  land  diversion  pro- 
gram requiring  that  the  producers  devote 
a  specified  acreage  to  conservation  uses. 


(ix)  Black-eyed  peas  for  donation 

The  Secretary  may  permit,  under  such 
terms  and  conditions  as  will  ensure  opti- 
mimi  producer  participation,  all  or  any 
part  of  the  acreage  required  to  be  devoted 
to  conservation  uses  as  a  condition  for 
qualifying  for  payments  under  this  sub- 
paragraph to  be  devoted  to  the  produc- 
tion of  black-eyed  peas  if — 

(I)  the  producer  agrees  to  donate  the 
harvested  peas  from  the  acreage  to  a 
food  bank,  food  pantry,  or  soup  kitchen 
(as  defined  in  paragraphs  (3),  (4),  and 
(7)  of  section  110(b)  of  the  Hunger  Pre- 
vention Act  of  1988  (7  U.S.C.  612c  note)) 
that  is  approved  by  the  Secretary;  and 

(II)  the  Secretary  finds  that  such 
action  will  not  result  in  the  disruption 
of  normal  channels  of  trade. 

(E)  Alternative  crops 

(i)  Industrial  and  other  crops 

The  Secretary  may  permit,  subject  to 
such  terms  and  conditions  as  the  Secre- 
tary may  prescribe,  all  or  any  part  of  acre- 
age otherwise  required  to  be  devoted  to 
conservation  uses  as  a  condition  of  quali- 
fying for  payments  under  subparagraph 
(D)  to  be  devoted  to  sweet  sorghum,  guar, 
castor  beans,  plantago  ovato,  triticale,  rye, 
millet,  mung  beans,  commodities  for 
which  no  substantial  domestic  production 
or  market  exists  but  that  could  yield  in- 
dustrial raw  material  being  imported,  or 
likely  to  be  imported,  into  the  United 
States,  or  commodities  grown  for  experi- 
mental purposes  (including  kenaf  and 
milkweed),  subject  to  the  following  sen- 
tence. The  Secretary  may  permit  the  acre- 
age to  be  devoted  to  the  production  only 
if  the  Secretary  determines  that— 

(I)  the  production  is  not  likely  to  in- 
crease the  cost  of  the  price  support  pro- 
gram; and 

(II)  the  production  is  needed  to  pro- 
vide an  adequate  supply  of  the  commod- 
ity, or,  in  the  case  of  commodities  for 
which  no  substantial  domestic  produc- 
tion or  market  exists  but  that  could 
yield  industrial  raw  materials,  the  pro- 
duction is  needed  to  encourage  domestic 
manufacture  of  the  raw  material  and 
could  lead  to  increased  industrial  use  of 
the  raw  material  to  the  long-term  bene- 
fit of  United  States  industry. 

(ii)  Sesame  and  crambe 

The  Secretary  shall  permit,  subject  to 
such  terms  and  conditions  as  the  Secre- 
tary may  prescribe,  all  or  any  part  of  acre- 
age otherwise  required  to  be  devoted  to 
conservation  uses  as  a  condition  of  quali- 
fying for  pajonents  under  subparagraph 
(D)  to  be  devoted  to  sesame  and  crambe. 
In  implementing  this  clause,  if  the  Secre- 
tary determines  that  sesame  or  crambe 
are  considered  oilseeds  luider  section 
1446f  of  this  title,  the  Secretary  shall  pro- 
vide that,  in  order  to  receive  pas^ients 
under  subparagraph  (D),  the  producers 
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shall  agree  to  forgo  eligibility  to  receive  a 
loan  under  section  1446f  of  this  title  for 
the  crop  of  sesame  or  crambe  produced  on 
the  farm. 
(F)  Reduction  for  disaster  payments 

The  total  quantity  of  upland  cotton  on 
which  payments  would  otherwise  be  pay- 
able to  a  producer  on  a  farm  for  any  crop 
under  this  paragraph  shall  be  reduced  by 
the  quantity  on  which  any  disaster  pay- 
ment is  made  to  the  producer  for  the  crop 
under  paragraph  (2). 

(2)  Disaster  payments 

(A)  Prevented  planting 

Except  as  provided  in  subparagraph  (C), 
if  the  Secretary  determines  that  the  pro- 
ducers on  a  farm  are  prevented  from  plant- 
ing any  portion  of  the  acreage  intended  for 
upland  cotton  to  upland  cotton  or  other 
nonconserving  crops  because  of  drought, 
flood,  or  other  natural  disaster,  or  other 
condition  beyond  the  control  of  the  produc- 
ers, the  Secretary  shall  make  a  prevented 
planting  disaster  pajmient  to  the  producers 
in  an  amount  equal  to  the  product  obtained 
by  multiplying— 

(i)  the  number  of  acres  so  affected  but 
not  to  exceed  the  acreage  planted  to 
upland  cotton  for  harvest  (including  any 
acreage  that  the  producers  were  prevent- 
ed from  planting  to  upland  cotton  or 
other  nonconserving  crops  in  lieu  of 
upland  cotton  because  of  drought,  flood, 
or  other  natural  disaster,  or  other  condi- 
tion beyond  the  control  of  the  producers) 
in  the  immediately  preceding  year;  by 

(ii)  75  percent  of  the  farm  program  pay- 
ment yield  established  for  the  farm  by 
the  Secretary;  by 

(iii)  a  pajonent  rate  equal  to  33 Va  per- 
cent of  the  established  price  for  the  crop. 

(B)  Reduced  yields 

Except  as  provided  in  subparagraph  (C), 
if  the  Secretary  determines  that  because  of 
drought,  flood,  or  other  natural  disaster,  or 
other  condition  beyond  the  control  of  the 
producers,  the  total  quantity  of  upland 
cotton  that  the  producers  are  able  to  har- 
vest on  any  farm  is  less  than  the  result  of 
multiplying  75  percent  of  the  farm  program 
payment  yield  established  by  the  Secretary 
for  the  crop  by  the  acreage  planted  for  har- 
vest for  the  crop,  the  Secretary  shall  make 
a  reduced  yield  disaster  payment  to  the  pro- 
ducers at  a  rate  equal  to  33  Va  percent  of  the 
established  price  for  the  crop  for  the  defi- 
ciency in  production  below  75  percent  for 
the  crop. 

(C)  Crop  insurance 

Producers  on  a  farm  shall  not  be  eligible 
for— 

(i)  prevented  planting  disaster  pajnnents 
under  subparagraph  (A),  if  prevented 
planting  crop  insurance  is  available  to  the 
producers  under  the  Federal  Crop  Insur- 
ance Act  (7  U.S.C.  1501  et  seq.)  with  re- 
spect to  the  upland  cotton  acreage  of  the 
producers;  or 


(ii)  reduced  yield  disaster  payments 
imder  subparagraph  (B),  if  reduced  yield 
crop  insurance  is  available  to  the  produc- 
ers under  such  Act  with  respect  to  the 
upland  cotton  acreage  of  the  producers. 

(D)  Administration 

(i)  Economic  emergencies 

Notwithstanding  subparagraph  (C),  the 
Secretary  may  make  a  disaster  payment 
to  the  producers  on  a  farm  under  this 
paragraph  if  the  Secretary  determines 
that- 

(I)  as  the  result  of  drought,  flood,  or 
other  natiu*al  disaster,  or  other  condi- 
tion beyond  the  control  of  the  produc- 
ers, the  producers  have  suffered  sub- 
stantial losses  of  production  either  from 
being  prevented  from  planting  upland 
cotton  or  other  nonconserving  crops  or 
from  reduced  yields; 

(II)  the  losses  have  created  an  eco- 
nomic emergency  for  the  producers; 

(III)  crop  insurance  indemnity  pay- 
ments under  the  Federal  Crop  Insur- 
ance Act  (7  U.S.C.  1501  et  seq.)  and 
other  forms  of  assistance  made  available 
by  the  Federal  Government  to  the  pro- 
ducers for  the  losses  are  insufficient  to 
alleviate  the  economic  emergency;  and 

(IV)  additional  assistance  must  be 
made  available  to  the  producers  to  alle- 
viate the  economic  emergency. 

(ii)  Adjustments 

The  Secretary  may  make  such  adjust- 
ments in  the  amoimt  of  pajonents  made 
available  under  this  paragraph  with  re- 
spect to  an  individual  farm  as  necessary  to 
ensure  the  equitable  allotment  of  the  pay- 
ments among  producers,  taking  into  ac- 
coimt  other  forms  of  Federal  disaster  as- 
sistance provided  to  the  producers  for  the 
crop  involved. 

(d)  Payment  yields 

The  farm  program  payment  yields  for  farms 
for  each  crop  of  upland  cotton  shall  be  deter- 
mined under  subchapter  IV  of  this  chapter. 

(e)  Acreage  reduction  programs 
(1)  In  general 

(A)  Establishment 

Notwithstanding  any  other  provision  of 
this  Act,  if  the  Secretary  determines  that 
the  total  supply  of  upland  cotton,  in  the  ab- 
sence of  an  acreage  limitation  program,  will 
be  excessive  taking  into  account  the  need 
for  an  adequate  carry-over  to  maintain  rea- 
sonable and  stable  supplies  and  prices  and 
to  meet  a  national  emergency,  the  Secre- 
tary may  provide  for  any  crop  of  upland 
cotton  an  acreage  limitation  program  as  de- 
scribed in  paragraph  (2). 

(B)  Agricultural  resources  conservation  program 
In  making  a  determination  under  sub- 
paragraph (A),  the  Secretary  shall  take  into 
consideration  the  number  of  acres  placed  in 
the  agricultural  resources  conservation  pro- 
gram established  under  subtitle  D  of  title 
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XII  of  the  Pood  Security  Act  of  1985  (16 
U.S.C.  3831  et  seq.). 

(C)  Announcements 

(i)  Preliminary  announcement 

If  the  Secretary  elects  to  implement  an 
acreage  limitation  program  for  any  crop 
year,  the  Secretary  shall  make  a  prelimi- 
nary announcement  of  any  such  program 
not  later  than  November  1  of  the  calendar 
year  preceding  the  year  in  which  the  crop 
is  harvested,  except  that  in  the  case  of 
the  1991  crop,  the  Secretary  shall  an- 
nounce the  program  as  soon  as  practicable 
after  November  28,  1990.  The  annoimce- 
ment  shall  include,  among  other  informa- 
tion determined  necessary  by  the  Secre- 
tary, an  announcement  of  the  uniform 
percentage  reduction  in  the  upland  cotton 
crop  acreage  base  described  in  paragraph 
(2)(A). 

(il)  Final  announcement 

Not  later  than  January  1  of  the  calen- 
dar year  in  which  the  crop  is  harvested, 
the  Secretary  shall  make  a  final  an- 
nouncement of  the  program.  The  an- 
nouncement shall  include,  among  other 
information  determined  necessary  by  the 
Secretary,  an  annoimcement  of  the  uni- 
form percentage  reduction  in  the  upland 
cotton  crop  described  in  paragraph  (2)(A). 

(iii)  Optional  programs  in  early  planting  areas 

The  Secretary  shall  allow  producers  in 
early  planting  areas  to  elect  to  participate 
in  the  program  on  the  terms  of  the  acre- 
age limitation  program— 

(I)  first  announced  for  the  crop  under 
clause  (i);  or 

(II)  as    subsequently    revised    under 
clause  (ii), 

if  the  Secretary  determines  that  the  pro- 
ducers may  be  unfairly  disadvantaged  by 
the  revision. 

(D)  Desired  carry-over 

The  Secretary  shall  carry  out  an  acreage 
limitation  program  described  in  paragraph 
(2)  for  a  crop  of  upland  cotton  in  a  manner 
that  will  result  in  a  ratio  of  carry-over  to 
total  disappearance  of  30  percent,  based  on 
the  Secretary's  most  recent  projection  of 
carry-over  and  total  disappearance  at  the 
time  of  announcement  of  the  acreage  limi- 
tation program.  For  the  purpose  of  this  sub- 
paragraph, the  term  "total  disappearance*' 
means  all  upland  cotton  utilization,  includ- 
ing total  domestic,  total  export,  and  total 
residual  disappearance. 

(2)  Acreage  limitation  program 

(A)  Uniform  percentage  reduction 

Except  as  provided  in  paragraph  (3),  if  an 
upland  cotton  acreage  limitation  program  is 
announced  imder  paragraph  (1),  the  limita- 
tion shall  be  achieved  by  applying  a  uni- 
form percentage  reduction  (from  0  to  25 
percent)  to  the  upland  cotton  crop  acreage 
base  for  the  crop  for  each  upland  cotton- 
producing  farm. 


(B)  Ck>mpliance 

Except  as  provided  in  section  1464  of  this 
title,  producers  who  knowingly  produce 
upland  cotton  in  excess  of  the  permitted 
upland  cotton  acreage  for  the  farm,  as  es- 
tablished in  accordance  with  subparagraph 
(A),  shall  be  ineligible  for  upland  cotton 
loans  and  pasnnents  with  respect  to  that 
farm. 

(C)  Crop  acreage  bases 

Upland  cotton  crop  acreage  bases  for  each 
crop  of  upland  cotton  shall  be  determined 
imder  subchapter  IV  of  this  chapter. 

(D)  Acreage  devoted  to  conservation  uses 

A  number  of  acres  on  the  farm  shall  be 
devoted  to  conservation  uses,  in  accordance 
with  regulations  issued  by  the  Secretary. 
Such  number  shall  be  determined  by  multi- 
plying the  upland  cotton  crop  acreage  base 
by  the  percentage  reduction  required  by  the 
Secretary.  The  nimiber  of  acres  so  deter- 
mined is  hereafter  in  this  subsection  re- 
ferred to  as  "reduced  acreage".  The  remain- 
ing acreage  is  hereafter  in  this  subsection 
referred  to  as  "permitted  acreage".  Permit- 
ted acreage  may  be  adjusted  by  the  Secre- 
tary as  provided  in  paragraph  (3)  and  in  sec- 
tion 1464  of  this  title. 

(E)  Individual  farm  program  acreage 

Except  as  otherwise  provided  in  subsec- 
tion (c)  of  this  section,  the  individual  farm 
program  acreage  shall  be  the  acreage  plant- 
ed on  the  farm  to  upland  cotton  for  harvest 
within  the  permitted  upland  cotton  acreage 
for  the  farm  as  established  under  this  para- 
graph. 

(F)  Planting  designated  crops  on  reduced  acreage 

(i)  "Designated  crop"  defined 

As  used  in  this  subparagraph,  the  term 
"designated  crop"  means  a  crop  defined  in 
section  1464(b)(1)  of  this  title,  excluding 
any  program  crop  as  defined  in  section 
1462(3)  of  this  title. 

(ii)  In  general 

Subject  to  clause  (iii),  the  Secretary 
may  permit  producers  on  a  farm  to  plant 
a  designated  crop  on  no  more  than  one- 
half  of  the  reduced  acreage  on  the  farm. 

(iii)  Limitations 

If  the  producers  on  a  farm  elect  to  plant 
a  designated  crop  on  reduced  acreage 
under  this  subparagraph— 

(I)  the  amount  of  the  deficiency  pay- 
ment that  the  producers  are  otherwise 
eligible  to  receive  imder  subsection  (c) 
of  this  section  shall  be  reduced,  for  each 
acre  (or  portion  thereof)  that  is  planted 
to  the  designated  crop,  by  an  amount 
equal  to  the  deficiency  payment  that 
would  be  made  with  respect  to  a  number 
of  acres  of  the  crop  that  the  Secretary 
considers  appropriate,  except  that  if  the 
producers  on  the  farm  are  participating 
in  a  program  established  for  more  than 
one  program  crop,  the  amount  of  the  re- 
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duction  shall  be  determined  by  prorat- 
ing the  reduction  based  on  the  acreage 
planted  or  considered  planted  on  the 
farm  to  all  of  such  program  crops;  and 

(II)  the  Secretary  shall  ensure  that  re- 
ductions in  deficiency  payments  under 
subclause  (I)  are  sufficient  to  ensure 
that  this  subparagraph  will  result  in  no 
additional  cost  to  the  Commodity  Credit 
Corporation. 
(G)  Black-eyed  peas  for  donation 

The  Secretary  may  permit,  under  such 
terms  and  conditions  ajs  will  ensure  opti- 
mum producer  participation,  producers  on  a 
farm  to  plant  black-eyed  peas  on  not  more 
than  one-half  of  the  reduced  acreage  on  the 
farm  if — 

(i)  the  producer  agrees  to  donate  the 
harvested  peas  from  such  acreage  to  a 
food  bank,  food  pantry,  or  soup  kitchen 
(as  defined  in  paragraphs  (3),  (4),  and  (7) 
of  section  110(b)  of  the  Hunger  Preven- 
tion Act  of  1988  (7  U.S.C.  612c  note))  that 
is  approved  by  the  Secretary;  and 

(ii)  the  Secretary  finds  that  such  action 
will  not  result  in  the  disruption  of  normal 
channels  of  trade. 

(3)  Targeted  option  payments 

(A)  In  general 

Notwithstanding  any  other  provision  of 
this  section,  if  the  Secretary  implements  an 
acreage  limitation  program  with  respect  to 
any  of  the  1991  through  1995  crops  of 
upland  cotton,  the  Secretary  may  make 
available  to  producers  on  a  farm  who  do  not 
receive  payments  under  subsection  (c)(1)(D) 
of  this  section  for  such  crop  on  the  farm, 
adjustments  in  the  level  of  deficiency  pay- 
ments that  would  otherwise  be  made  avail- 
able to  the  producers  if  the  producers  exer- 
cise the  pajnnent  options  provided  in  this 
paragraph. 

(B)  Payment  options 

If  the  Secretary  elects  to  carry  out  this 
paragraph,  the  Secretary  shall  make  the 
payment  options  specified  in  subparagraphs 

(C)  and  (D)  available  to  producers  who 
agree  to  make  adjustments  in  the  quantity 
of  acreage  diverted  from  the  production  of 
upland  cotton  imder  an  acreage  limitation 
program  in  accordance  with  this  paragraph. 
(C)  Increased  acreage  limitation  option 

(i)  Increase  in  established  price 

If  the  Secretary  elects  to  carry  out  this 
paragraph,  a  producer  shall  be  eligible  to 
receive  an  increase  in  the  established 
price  for  upland  cotton  under  clause  (ii)  if 
the  producer  agrees  to  an  increase  in  the 
acreage  limitation  percentage  to  be  ap- 
plied to  the  producers'  upland  cotton 
acreage  base  above  the  acreage  limitation 
percentage  announced  by  the  Secretary, 
(ii)  Method  of  calculation 

For  the  purposes  of  calculating  deficien- 
cy payments  to  be  made  available  to  pro- 
ducers who  participate  in  the  program 
imder  this  paragraph,  the  Secretary  shall 


increase  the  established  price  for  upland 
cotton  by  an  amount  determined  by  the 
Secretary,  but  not  less  than  0.5  percent, 
nor  more  than  1  percent,  for  each  1  per- 
centage point  increase  in  the  acreage  limi- 
tation percentage  applied  to  the  produc- 
ers' upland  cotton  acreage  base. 

(iii)  Limitation 

The  acreage  limitation  percentage  to  be 
applied  to  the  producers'  upland  cotton 
acreage  base  shall  not  be  increased  by 
more  than  10  percentage  points  above  the 
acreage  limitation  percentage  announced 
by  the  Secretary  for  the  crop  or  above  25 
percent  total  for  the  crop. 
(iv)  Adjustment  for  underplantings 

In  determining  the  increased  acreage 
limitation  percentage  that  is  applied  to 
the  producer's  upland  cotton  base  under 
this  paragraph,  the  Secretary  shall  ex- 
clude an  amoimt  of  acreage  equal  to  the 
average  difference  between  the  producer's 
permitted  upland  cotton  acreage  and  the 
acreage  actually  planted  (including  acre- 
age devoted  to  conserving  uses  under  sub- 
section (c)(1)(D)  of  this  section)  to  upland 
cotton  for  harvest  during  the  previous  2 
years. 
(D)  Decreased  acreage  limitation  option 
(i)  Decrease  in  acreage  limitation  requirement 

If  the  Secretary  elects  to  carry  out  this 
paragraph,  a  producer  shall  be  eligible  to 
decrease  the  acreage  limitation  percent- 
age applicable  to  the  producers'  upland 
cotton  acreage  base  (as  announced  by  the 
Secretary)  if  the  producer  agrees  to  a  de- 
crease in  the  established  price  for  upland 
cotton  under  clause  (ii)  for  the  purpose  of 
calculating  deficiency  payments  to  be 
made  available  to  the  producer. 

(ii)  Method  of  calculation 

For  the  purposes  of  calculating  deficien- 
cy payments  to  be  made  available  to  pro- 
ducers who  choose  the  option  set  forth  in 
this  subparagraph,  the  Secretary  shall  de- 
crease the  established  price  for  upland 
cotton  by  an  amount  to  be  determined  by 
the  Secretary,  but  not  less  than  0.5  per- 
cent, nor  more  than  1  percent,  for  each  1 
percentage  point  decrease  in  the  acreage 
limitation  percentage  applied  to  the  pro- 
ducers' upland  cotton  acreage  base. 

(iii)  Limitation 

A  producer  may  not  choose  to  decrease 
the  acreage  limitation  percentage  applica- 
ble to  the  producers'  upland  cotton  acre- 
age base  under  this  paragraph  by  more 
than  one-half  of  the  announced  acreage 
limitation  percentage. 
(E)  Participation  and  production  effects 

Notwithstanding  any  other  provision  of 
this  paragraph,  the  Secretary  shall,  to  the 
extent  practicable,  ensure  that  the  program 
provided  for  in  this  paragraph  does  not 
have  a  significant  effect  on  program  partici- 
pation or  total  production  and  shall  be  of- 
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fered  in  such  a  manner  that  the  Secretary 
determines  will  result  in  no  additional 
budget  outlays.  The  Secretary  shall  provide 
an  analysis  of  the  Secretary's  determination 
to  the  Committee  on  Agriculture  of  the 
House  of  Representatives  and  the  Commit- 
tee on  Agriculture,  Nutrition,  and  Forestry 
of  the  Senate. 

(4)  Administration 

(A)  Protection  from  weeds  and  erosion 

The  regulations  issued  by  the  Secretary 
under  paragraph  (2)  with  respect  to  acreage 
required  to  be  devoted  to  conservation  uses 
shall  assure  protection  of  the  acreage  from 
weeds  and  wind  and  water  erosion. 

(B)  Annual  or  perennial  cover 
(i)  Required 

(I)  In  general 

Except  as  provided  in  subclause  (II) 
and  paragraph  (2),  a  producer  who  par- 
ticipates in  an  acreage  reduction  pro- 
gram established  for  a  crop  of  upland 
cotton  under  this  subsection  shall  be  re- 
quired to  plant  to,  or  maintain  as,  an 
annual  or  perennial  cover  50  percent  (or 
more  at  the  option  of  the  producer)  of 
the  acreage  that  is  required  to  be  re- 
moved from  the  production  of  upland 
cotton,  but  not  to  exceed  5  percent  (or 
more  at  the  option  of  the  producer)  of 
the  crop  acreage  base  established  for 
the  crop. 

(II)  Arid  areas 

Subclause  (I)  shall  not  apply  with  re- 
spect to  arid  areas  (including  summer 
fallow  areas),  as  determined  by  the  Sec- 
retary. If  the  Secretary  determines  any 
county  in  a  State  to  be  arid,  the  respec- 
tive State  conmiittee  established  under 
section  590h(b)  of  title  16  may  designate 
any  other  county  or  counties  or  all  of 
the  State  as  arid  for  the  purposes  of 
this  paragraph. 

(III)  Approval  of  cover  crops  and  practices 

The  State  committee,  after  receiving 
recommendations  from  the  county  com- 
mittees, shall  approve  appropriate  crops 
planted  or  maintained  as  cover,  includ- 
ing, as  appropriate,  annual  or  perennial 
native  grasses  and  legumes  or  other 
vegetation.  The  State  committee  shall 
establish  the  final  seeding  date  for  the 
planting  of  the  cover  and  shall  approve 
appropriate  cover  crops  or  practices, 
after  consulting  the  Soil  Conservation 
Service  State  Conservationist  regarding 
whether  the  crops  or  practices  will  suffi- 
ciently protect  the  land  from  weeds  and 
wind  and  water  erosion.  After  the  Secre- 
tary establishes  the  State  technical 
committee  for  the  State  pursuant  to  sec- 
tion 1261  of  the  Pood  Security  Act  of 
1985  (16  U.S.C.  3861),  the  State  commit- 
tee shall  consult  with  the  technical  com- 
mittee (rather  than  the  Soil  Conserva- 
tion Service  State  Conservationist)  re- 
garding whether  the  crops  or  practices 


will  sufficiently  protect  the  land  from 
weeds  and  wind  and  water  erosion. 

(ii)  Multiyear  program 

(I)  Cost-share  assistance 

If  a  producer  elects  to  establish  a  pe- 
rennial cover  capable  of  improving 
water  quality  or  wildlife  habitat  on  the 
acreage,  the  Commodity  Credit  Corpo- 
ration shall  make  available  cost-share 
assistance  for  25  percent  of  the  ap- 
proved cost  of  establishing  the  cover  on 
not  more  than  50  percent  of  the  acreage 
that  is  required  to  be  diverted  from  pro- 
duction, but  not  to  exceed  5  percent  (or 
more,  at  the  option  of  the  producer)  of 
the  crop  acreage  base  established  for  a 
crop. 

(II)  Agreement  of  producer 

If  a  producer  elects  to  establish  a  pe- 
rennial cover  on  the  acreage  under  this 
subparagraph  and  receives  cost-share 
assistance  from  the  Corporation  with 
respect  to  the  cover,  the  producer, 
under  such  terms  and  conditions  as  may 
be  prescribed  by  the  Secretary,  taking 
into  consideration  guidelines  established 
by  the  State  technical  committees  es- 
tablished in  subtitle  G  of  title  XII  of 
the  Food  Security  Act  of  1985  [16  U.S.C. 
3861  et  seq.],  shall  agree  to  maintain  the 
perennial  cover  for  a  minimum  of  3 
years. 

(iii)  Conserving  crops 

The  Secretary  may  permit,  subject  to 
such  terms  and  conditions  as  the  Secre- 
tary may  prescribe,  all  or  any  part  of  the 
acreage  to  be  devoted  to  sweet  sorghum, 
guar,  sesame,  castor  beans,  crambe,  plan- 
tago  ovato,  triticale,  rye,  mung  beans, 
milkweed,  or  other  commodity,  if  the  Sec- 
retary determines  that  the  production  is 
needed  to  provide  an  adequate  supply  of 
the  commodities,  is  not  likely  to  increase 
the  cost  of  the  price  support  program,  and 
will  not  affect  farm  income  adversely. 

(C)  Haying  and  grazing 

(i)  In  general 

Except  as  provided  in  clause  (ii),  haying 
and  grazing  of  reduced  acreage,  acreage 
devoted  to  a  conservation  use  under  sub- 
section (c)(1)(D)  of  this  section,  and  acre- 
age diverted  from  production  imder  a  land 
diversion  program  established  under  this 
section  shall  be  permitted,  except  during 
any  consecutive  5-month  period  that  is  es- 
tablished by  the  State  committee  estab- 
lished under  section  590h(b)  of  title  16  for 
a  State.  The  5-month  period  shall  be  es- 
tablished during  the  period  beginning 
April  1,  and  ending  October  31,  of  a  year. 

(ii)  Natural  disasters 

In  the  case  of  a  natural  disaster,  the 
Secretary  may  permit  unlimited  haying 
and  grazing  on  the  acreage.  The  Secretary 
may   not   exclude   irrigated   or  irrigable 
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acreage  not  planted  in  alfalfa  when  exer- 
cising the  authority  under  this  clause. 
(D)  Water  storage  uses 
(i)  In  general 

The  regulations  issued  by  the  Secretary 
under  paragraph  (2)  with  respect  to  acre- 
age required  to  be  devoted  to  conservation 
uses  shall  provide  that  land  that  has  been 
converted  to  water  storage  uses  shall  be 
considered  to  be  devoted  to  conservation 
uses  if  the  land  was  devoted  to  wheat, 
feed  grains,  cotton,  rice,  or  oilseeds  in  at 
least  3  of  the  immediately  preceding  5 
years.  The  land  shall  be  considered  to  be 
devoted  to  conservation  uses  for  the 
period  that  the  land  remains  in  water 
storage  uses,  but  not  to  exceed  5  years 
subsequent  to  its  conversion  to  water  stor- 
age uses. 

(ii)  Limitations 

Land  converted  to  water  storage  uses 
for  the  purposes  of  this  subparagraph 
may  not  be  devoted  to  any  commercial 
use,  including  commercial  fish  production. 
The  water  stored  on  the  land  may  not  be 
ground  water.  The  farm  on  which  the 
land  is  located  must  have  been  irrigated 
with  ground  water  during  at  least  1  of  the 
preceding  5  crop  years. 

(5)  Land  diversion  program 

(A)  Payments 
(i)  In  general 

The  Secretary  may  make  land  diversion 
payments  to  producers  of  upland  cotton, 
whether  or  not  an  acreage  limitation  pro- 
gram for  upland  cotton  is  in  effect,  if  the 
Secretary  determines  that  the  land  diver- 
sion payments  are  necessary  to  assist  in 
adjusting  the  total  national  acreage  of 
upland  cotton  to  desirable  goals.  The  land 
diversion  payments  shall  be  made  to  pro- 
ducers who,  to  the  extent  prescribed  by 
the  Secretary,  devote  to  approved  conser- 
vation uses  an  acreage  of  cropland  on  the 
farm  in  accordance  with  land  diversion 
contracts  entered  into  by  the  Secretary 
with  the  producers, 
(ii)  Excess  carry-over 

If,  at  the  time  of  final  announcement  of 
the  acreage  limitation  program  estab- 
lished under  this  subsection,  the  project- 
ed carry-over  of  upland  cotton  for  the 
crop  year  is  equal  to  or  greater  than  8  mil- 
lion bales,  the  Secretary  shall  offer  a  paid 
land  diversion  program  to  producers  of 
upland  cotton.  Payments  to  producers 
under  such  a  program  shall  be  determined 
by  multiplying— 

(I)  the  payment  rate,  of  not  less  than 
35  cents  per  pound  of  cotton,  estab- 
lished by  the  Secretary;  by 

(II)  the  program  payment  yield  estab- 
lished for  the  crop  for  the  farm;  by 

(III)  the  number  of  permitted  upland 
cotton  acres  diverted  on  the  farm. 

(B)  Bids  for  contracts 

The  amounts  payable  to  producers  under 
land  diversion  contracts  may  be  determined 


through  the  submission  of  bids  for  the  con- 
tracts by  producers  in  such  manner  as  the 
Secretary  may  prescribe  or  through  such 
other  means  as  the  Secretary  determines 
appropriate.  In  determining  the  acceptabil- 
ity of  contract  offers,  the  Secretary  shall 
take  into  consideration  the  extent  of  the  di- 
version to  be  undertaken  by  the  producers 
and  the  productivity  of  the  acreage  divert- 
ed. 

(C)  Limitations  on  diverted  acreage 

(i)  Maximum  acreage  per  farm,  county,  or  com- 
munity 

The  Secretary  shall  limit  the  total  acre- 
age to  be  diverted  under  this  paragraph— 

(I)  to  not  more  than  15  percent  of  the 
upland  cotton  crop  acreage  base  for  a 
farm;  and 

(II)  under  agreements  in  any  county 
or  local  community  so  as  not  to  affect 
adversely  the  economy  of  the  county  or 
local  community. 

(ii)  Lower  participation  levels 

The  Secretary  may  allow  producers  to 
participate  in  a  land  diversion  program 
under  this  paragraph  at  a  level  lower  than 
the  maximum  level  announced  by  the 
Secretary,  at  the  option  of  the  producer, 
if  the  Secretary  determines  that  it  will  in- 
crease participation  in  the  program. 

(6)  Conservation  practices 

(A)  Wildlife  food  plots  or  habitat 

The  reduced  acreage  and  additional  di- 
verted acreage  may  be  devoted  to  wildlife 
food  plots  or  wildlife  habitat  in  conformity 
with  standards  established  by  the  Secretary 
in  consultation  with  wildlife  agencies.  The 
Secretary  may  pay  an  appropriate  share  of 
the  cost  of  practices  designed  to  carry  out 
the  purposes  of  this  subparagraph. 

(B)  Public  access 

The  Secretary  may  provide  for  an  addi- 
tional payment  on  the  acreage  in  an 
amount  determined  by  the  Secretary  to  be 
appropriate  in  relation  to  the  benefit  to  the 
general  public  if  the  producer  agrees  to 
permit,  without  other  compensation,  access 
to  all  or  such  portion  of  the  farm,  as  the 
Secretary  may  prescribe,  by  the  general 
public,  for  hunting,  trapping,  fishing,  and 
hiking,  subject  to  applicable  State  and  Fed- 
eral regulations. 

(7)  Participation  agreements 

(A)  In  general 

Producers  on  a  farm  desiring  to  partici- 
pate in  the  program  conducted  under  this 
subsection  shall  execute  an  agreement  with 
the  Secretary  providing  for  the  participa- 
tion not  later  than  such  date  as  the  Secre- 
tary may  prescribe. 

(B)  Modification  or  termination 

The  Secretary  may,  by  mutual  agreement 
with  producers  on  a  farm,  modify  or  termi- 
nate any  such  agreement  if  the  Secretary 
determines  the  action  necessary  because  of 
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an  emergency  created  by  drought  or  other 
disaster  or  to  prevent  or  alleviate  a  shortage 
in  the  supply  of  agricultural  commodities. 
The  Secretary  may  modify  the  agreement 
under  this  subparagraph  for  the  purpose  of 
alleviating  a  shortage  in  the  supply  of  agri- 
cultural commodities  only  if  there  has  been 
a  significant  change  in  the  estimated  stocks 
of  the  commodity  since  the  Secretary  an- 
nounced the  final  terms  and  conditions  of 
the  program  for  the  crop  of  upland  cotton. 

(f)  Inventory  reduction  payments 

(1)  In  general 

The  Secretary  may,  for  each  of  the  1991 
through  1995  crops  of  upland  cotton,  make 
payments  available  to  producers  who  meet 
the  requirements  of  this  subsection. 

(2)  Form 

The  pajmients  may  be  made  in  the  form  of 
marketing  certificates. 

(3)  Payments 

(A)  In  general 

Payments  under  this  subsection  shall  be 
determined  in  the  same  manner  as  provided 
in  subsection  (b)  of  this  section. 

(B)  Quantity  of  cotton  made  available 

The  quantity  of  upland  cotton  to  be  made 
available  to  a  producer  under  this  subsec- 
tion shall  be  equal  in  value  to  the  payments 
so  determined  under  this  subsection. 

(4)  Eligibility 

A  producer  shall  be  eligible  to  receive  a  pay- 
ment imder  this  subsection  for  a  crop  if  the 
producer— 

(A)  agrees  to  forgo  obtaining  a  loan  imder 
subsection  (a)  of  this  section; 

(B)  agrees  to  forgo  receiving  payments 
under  subsection  (c)  of  this  section; 

(C)  does  not  plant  upland  cotton  for  har- 
vest in  excess  of  the  crop  acreage  base  re- 
duced by  one-half  of  any  acreage  required 
to  be  diverted  from  production  imder  sub- 
section (e)  of  this  section;  and 

(D)  otherwise  complies  with  this  section. 

(g)  Equitable  relief 

(1)  Loans  and  payments 

If  the  failure  of  a  producer  to  comply  fully 
with  the  terms  and  conditions  of  the  program 
conducted  under  this  section  precludes  the 
making  of  loans  and  pajmients,  the  Secretary 
may,  nevertheless,  make  such  loans  and  pay- 
ments in  such  amounts  as  the  Secretary  de- 
termines are  equitable  in  relation  to  the  seri- 
ousness of  the  failure.  The  Secretary  may 
consider  whether  the  producer  made  a  good 
faith  effort  to  comply  fully  with  the  terms 
and  conditions  of  the  program  in  determining 
whether  equitable  relief  is  warranted  under 
this  paragraph. 

(2)  Deadlines  and  program  requirements 

The  Secretary  may  authorize  the  county 
and  State  committees  established  under  sec- 
tion 590h(b)  of  title  16  to  waive  or  modify 
deadlines  and  other  program  requirements  in 
cases  in  which  lateness  or  failure  to  meet 


such  other  requirements  does  not  affect  ad- 
versely the  operation  of  the  program. 

(h)  Regulations 

The  Secretary  may  issue  such  regulations  as 
the  Secretary  determines  necessary  to  carry  out 
this  section. 

(i)  Commodity  Credit  Corporation 

The  Secretary  shall  carry  out  the  program 
authorized  by  this  section  through  the  Com- 
modity Credit  Corporation. 

(j)  Assignment  of  payments 

The  provisions  of  section  590h(g)  of  title  16 
(relating  to  assignment  of  payments)  shall 
apply  to  payments  imder  this  section. 

(k)  Sharing  of  payments 

The  Secretary  shall  provide  for  the  sharing 
of  payments  made  under  this  section  for  any 
farm  among  the  producers  on  the  farm  on  a 
fair  and  equitable  basis. 

il)  Tenants  and  sharecroppers 

The  Secretary  shall  provide  adequate  safe- 
guards to  protect  the  interests  of  tenants  and 
sharecroppers. 

(m)  Cross-compliance 

(1)  In  general 

Compliance  on  a  farm  with  the  terms  and 
conditions  of  any  other  commodity  program, 
or  compliance  with  crop  acreage  base  require- 
ments for  any  other  commodity,  may  not  be 
required  as  a  condition  of  eligibility  for  loans 
or  payments  under  this  section. 

(2)  Compliance  on  other  farms 

The  Secretary  may  not  require  producers 
on  a  farm,  as  a  condition  of  eligibility  for 
loans  or  payments  under  this  section  for  the 
farm,  to  comply  with  the  terms  and  condi- 
tions of  the  upland  cotton  program  with  re- 
spect to  any  other  farm  operated  by  the  pro- 
ducers. 

(n)  Special  limited  global  import  quota 

(1)  In  general 

The  President  shall,  within  180  days  after 
November  28,  1990,  establish  an  import  quota 
program  which  shall  provide  that  whenever 
the  Secretary  determines  and  annoimces  that 
the  average  price  of  the  base  quality  of 
upland  cotton,  as  determined  by  the  Secre- 
tary, in  the  designated  spot  markets  for  a 
month  exceeded  130  percent  of  the  average 
price  of  such  quality  of  cotton  in  such  mar- 
kets for  the  preceding  36  months,  notwith- 
standing any  other  provision  of  law,  there 
shall  immediately  be  in  effect  a  special  limit- 
ed global  import  quota  subject  to  the  follow- 
ing conditions: 

(A)  Quantity 

The  quantity  of  the  special  quota  shall  be 
equal  to  21  days  of  domestic  mill  consump- 
tion of  upland  cotton  at  the  seasonally  ad- 
justed average  rate  of  the  most  recent  3 
months  for  which  data  are  available. 
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(B)  Quantity  if  prior  quota 

If  a  special  quota  has  been  established 
under  this  subsection  during  the  preceding 
12  months,  the  quantity  of  the  quota  next 
established  under  this  subsection  shall  be 
the  smaller  of  21  days  of  domestic  mill  con- 
sumption calculated  as  set  forth  in  subpara- 
graph (A)  or  the  quantity  required  to  in- 
crease the  supply  to  130  percent  of  the 
demand. 

(C)  Definitions 

As  used  in  subparagraph  (B): 

(i)  Supply 

The  term  "supply"  means,   using  the 
latest  official  data  of  the  Bureau  of  the 
Census,  the  Department  of  Agriculture, 
and  the  Department  of  the  Treasury- 
CD  the  carry-over  of  upland  cotton  at 
the  beginning  of  the  marketing  year 
(adjusted  to  480-pound  bales)  in  which 
the  special  quota  is  established;  plus 

(II)  production  of  the  current  crop; 
plus 

(III)  imports  to  the  latest  date  avail- 
able during  the  marketing  year. 

(ii)  Demand 

The  term  ''demand*'  means— 

(I)  the  average  seasonally  adjusted 
annual  rate  of  domestic  mill  consump- 
tion in  the  most  recent  3  months  for 
which  data  are  available;  plus 

(II)  the  larger  of— 

(aa)  average  exports  of  upland 
cotton  during  the  preceding  6  market- 
ing years;  or 

(bb)  cumulative  exports  of  upland 
cotton  plus  outstanding  export  sales 
for  the  marketing  year  in  which  the 
special  quota  is  established. 

(D)  Quota  entry  period 

When  a  special  quota  is  established  under 
this  subsection,  cotton  may  be  entered 
under  the  quota  during  the  90-day  period 
beginning  on  the  date  the  special  quota  is 
established  by  the  Secretary. 

(2)  No  overlap 

Notwithstanding  paragraph  (1),  a  special 
quota  period  may  not  be  established  that 
overlaps  an  existing  quota  period  or  a  special 
quota  period  established  under  subsection 
(a)(5)(F)  of  this  section. 

(o)  Crops 

Notwithstanding  any  other  provision  of  law, 
this  section  shall  be  effective  only  for  the  1991 
through  1995  crops  of  upland  cotton. 

(Oct.  31,  1949,  ch.  792,  title  I,  §  103B.  as  added 
Nov.  28,  1990,  Pub.  L.  101-624.  title  V,  §  501,  104 
Stat.  3421,  and  amended  Nov.  5,  1990,  Pub.  L. 
101-508,  title  I,  §  1101(c),  104  Stat.  1388-1;  Dec. 
13,  1991,  Pub.  L.  102-237,  title  I,  §§  102(b), 
106(b),  107,  113(2),  (3),  125,  126,  105  Stat.  1821, 
1825,  1827,  1837,  1845.) 

References  in  Text 

The  Commodity  Credit  Corporation  Charter  Act,  re- 
ferred to  in  subsec.  (a)(6),  is  act  June  29,  1948,  ch.  704, 


62  Stat.  1070,  as  amended,  which  is  classified  generally 
to  subchapter  II  (§  714  et  seq.)  of  chapter  15  of  Title 
15,  Commerce  and  Trade.  For  complete  classification 
of  this  Act  to  the  Code,  see  Short  Title  note  set  out 
under  section  714  of  Title  15  and  Tables. 

Section  110(b)  of  the  Hunger  Prevention  Act  of  1988, 
referred  to  in  subsecs.  (c)(l)(D)(ix)(I)  and  (e)(2)(G)(i), 
is  section  110(b)  of  Pub.  L.  100-435,  which  is  set  out  as 
a  note  under  section  612c  of  this  title. 

The  Federal  Crop  Insurance  Act,  referred  to  in 
subsec.  (c)(2)(C),  (D)(i)(III),  is  title  V  of  act  Feb.  16. 
1938,  ch.  30,  52  Stat.  72,  as  amended,  which  is  classi- 
fied generally  to  chapter  36  (§  1501  et  seq.)  of  this 
title.  For  complete  classification  of  this  Act  to  the 
Code,  see  section  1501  of  this  title  and  Tables, 

This  Act,  referred  to  in  subsec.  (e)(1)(A),  is  act  Oct. 
31,  1949,  ch.  792.  63  Stat,  1051,  as  amended,  known  as 
the  Agricultural  Act  of  1949,  which  is  classified  princi- 
pally to  this  chapter  (§  1421  et  seq.).  For  complete 
classification  of  this  Act  to  the  Code,  see  Short  Title 
note  set  out  under  section  1421  of  this  title  and 
Tables. 

The  Food  Security  Act  of  1985,  referred  to  in  subsec. 
(e)(1)(B),  (4)(B)(ii)(II),  is  Pub.  L.  99-198,  Dec.  23,  1985, 
99  Stat.  1354,  as  amended.  Subtitles  D  and  G  of  title 
XII  of  the  Act  are  classified  generally  to  subchapters 
IV  (§  3831  et  seq.)  and  VII  (§  3861  et  seq.),  respectively, 
of  chapter  58  of  Title  16,  Conservation.  For  complete 
classification  of  this  Act  to  the  Code,  see  Short  Title 
of  1985  Amendment  note  set  out  under  section  1281  of 
this  title  and  Tables, 

Amendments 

1991-Subsec.  (a)(1)(B).  Pub.  L.  102-237,  §  113(2)(A), 
substituted  "upland  cotton),"  for  "upland  cotton,", 

Subsec,  (a)(3).  Pub.  L.  102-237,  §  113(2)(B),  substitut- 
ed "November  28,  1990"  for  "the  date  of  enactment  of 
this  Act", 

Subsec,  (a)(5)(B)(i),  (ii).  Pub,  L,  102-237,  §  125(1),  in- 
serted "or  cash  payments"  after  "marketing  certifi- 

Subsec,  (a)(5)(B)(iii),  Pub,  L,  102-237,  §  125(2).  in- 
serted "or  cash  payment"  after  "certificate". 

Subsec,  (a)(5)(C)(ii).  Pub.  L.  102-237.  §  107(b).  substi- 
tuted ",  (B),  and  (E)"  for  "and  (B)". 

Subsec.  (a)(5)(E)(i).  Pub.  L.  102-237,  §  107(a)(1). 
added  cl,  (i)  and  struck  out  former  cl,  (i)  which  read  as 
follows:  "During  the  period  beginning  August  1.  1991, 
and  ending  July  31, 1996,  if  for  any  consecutive  4-week 
period,  the  Friday  through  Thursday  average  price 
quotation  for  the  lowest-priced  United  States  growth, 
as  quoted  for  Middling  (M)  one  and  three-thirty  sec- 
onds inch  cotton,  delivered  C.I.F.  Northern  Europe  ex- 
ceeds the  Northern  Europe  price  by  more  than  1,25 
cents  per  pound,  the  Secretary  shall  issue  marketing 
certificates  to  domestic  users  or  exporters  for  docu- 
mented sales  made  in  the  week  following  such  consec- 
utive 4- week  period," 

Subsec.  (a)(5)(E)(ii).  Pub.  L.  102-237,  §  107(a)(2).  sub- 
stituted "marketing  certificates  or  cash  payments"  for 
"marketing  certificates", 

Subsec.  (a)(5)(E)(iv).  Pub,  L,  102-237,  §  107(a)(3), 
added  cl.  (iv), 

Subsec,  (c)(l)(D)(ix),  Pub,  L,  102-237,  §  126(a),  added 
cl.  (ix). 

Subsec.  (c)(1)(E).  Pub.  L.  102-237,  §  102(b),  redesig- 
nated existing  provisions  as  cl.  (i),  inserted  heading, 
realigned  margin,  and  substituted  "castor  beans,"  for 
"sesame,  castor  beans,  crambe,"  and  "rye,  millet, 
mung  beans,"  for  "rye,  mung  beans,",  redesignated 
former  cl.  (i)  as  subcl.  (I),  realigned  margin,  and  struck 
out  "and  will  not  affect  farm  income  adversely"  after 
"program",  redesignated  former  cl.  (ii)  as  subcl.  (II) 
and  realigned  margin,  and  added  cl.  (ii). 

Subsec.  (e)(2)(G).  Pub.  L.  102-237,  §  126(b),  added 
subpar.  (G). 

Subsec,  (e)(4)(B)(i),  Pub,  L,  102-237.  §  106(b),  amend- 
ed cl.  (i)  generally.  Prior  to  amendment,  text  read  as 
follows:  "(i)  In  general,— Except  as  provided  in  para- 
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graph  (2),  a  producer  who  participates  in  an  acreage 
reduction  program  established  for  a  crop  of  upland 
cotton  under  this  subsection  shall  be  required  to  plant 
to  an  annual  or  perennial  cover  50  percent  (or  more,  at 
the  option  of  the  producer)  of  the  acreage  that  is  re- 
quired to  be  removed  from  the  production  of  upland 
cotton,  but  not  to  exceed  5  percent  (or  more,  at  the 
option  of  the  producer)  of  the  crop  acreage  base  estab- 
lished for  the  crop.  This  requirement  shall  not  apply 
with  respect  to  arid  areas  (including  summer  fallow 
areas),  as  determined  by  the  Secretary." 

Subsec.  (n)(l)(D).  Pub.  L.  102-237,  §  113(3),  substi- 
tuted "date  the  special  quota  is  established  by  the  Sec- 
retary" for  "effective  date  of  the  proclamation". 

1990-Subsec.  (c)(l)(C)(ii).  Pub.  L.  101-508  substitut- 
ed "85  percent"  for  "100  percent". 

Effective  Date  of  1990  Amenbiient 

Amendment  by  Pub.  L.  101-508  effective  Nov.  29, 
1990,  see  section  1301  of  Pub.  L.  101-508,  set  out  as  a 
note  under  section  511r  of  this  title. 

Effective  Date 

Section  effective  beginning  with  1991  crop  of  an  ag- 
ricultural commodity,  with  provision  for  prior  crops, 
see  section  1171  of  Pub.  L.  101-624,  set  out  as  an  Effec- 
tive Date  of  1990  Amendment  note  imder  section  1421 
of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1308,  1426, 
1463,  5822  of  this  title. 

§  1444b.  Feed  grains;  price  support  program 

Inapplicability  to  1991  Through  1995  Crops  of 
Feed  Grains 

Pub.  L.  101-624,  title  IV,  §402,  Nov.  28,  1990,  104 
Stat.  3419,  provided  that:  "Section  105  of  the  Agricul- 
tural Act  of  1949  (7  U.S.C.  1444b)  shall  not  be  applica- 
ble to  the  1991  through  1995  crops  of  feed  grains." 

§§  1444c,  1444d.  Repealed.  Pub.  L.  101-624,  title  IV, 
§  401(1),  Nov.  28, 1990, 104  Stat.  3400 

Section  1444c,  act  Oct.  31,  1949,  ch.  792,  title  I, 
§  105 A,  as  added  Sept.  29,  1977,  Pub.  L.  95-113,  title  V, 
§§501,  502,  91  Stat.  928,  930,  and  amended  Mar.  18, 
1980,  Pub.  L.  96-213.  §§2,  4(c),  94  Stat.  119,  120;  Sept. 
26,  1980,  Pub.  L.  96-365.  title  II.  §  201(c),  94  Stat.  1320, 
Dec.  3,  1980,  Pub.  L.  96-494,  title  II,  §  202(a),  94  Stat. 
2570,  related  to  loan  rates  and  target  prices  for  1977 
through  1981  feed  grain  crops. 

Section  1444d,  act  Oct.  31,  1949,  ch.  792,  title  I, 
§  105B,  as  added  Dec.  22,  1981,  Pub.  L.  97-98,  title  IV, 
§  401,  95  Stat.  1227,  and  amended  Sept.  8, 1982,  Pub.  L. 
97-253,  title  I,  §§  123,  124,  96  Stat.  769;  Sept.  29,  1983, 
Pub.  L.  98-100,  §  1(a),  97  Stat.  718;  Apr.  10,  1984,  Pub. 
L.  98-258,  title  II,  §§  201-203,  98  Stat.  132,  133,  related 
to  loan  rates  and  target  prices  for  1982  through  1985 
feed  grain  crops. 

Effective  Date  of  Repeal 

Repeal  effective  beginning  with  1991  crop  of  an  agri- 
cultural commodity,  with  provision  for  prior  crops,  see 
section  1171  of  Pub.  L.  101-624,  set  out  as  an  Effective 
Date  of  1990  Amendment  note  under  section  1421  of 
this  title. 


§  1444e.  Omitted 


Codification 


Section,  act  Oct.  31,  1949,  ch.  792,  title  I,  §  105A,  for- 
merly §  105C,  as  added  Dec.  23,  1985,  Pub.  L.  99-198, 
title  IV,  §  401,  99  Stat.  1395,  and  amended  Feb.  28, 

1986,  Pub.  L.  99-253,  §  2,  100  Stat.  36;  Mar.  20,  1986, 
Pub.  L,  99-260,  §§  2(b),  7(b),  100  Stat.  46,  50;  May  27, 

1987,  Pub.  L.  100-45,  §  3,  101  Stat.  319;  Dec.  22,  1987, 


Pub.  L.  100-203,  title  I,  §§  1101(b),  1102(b),  1103,  1107, 
1113(b),  1202,  101  Stat.  1330-1  to  1330-3,  1330-5, 
1330-9,  1330-11;  Dec.  12,  1989,  Pub.  L.  101-220,  §  1,  103 
Stat.  1876;  Dec.  19,  1989,  Pub.  L.  101-239,  title  I, 
§§  1002(b),  1003(b)(2),  103  Stat.  2107,  2108;  renum- 
bered §  105A,  Nov.  28,  1990,  Pub.  L.  101-624,  title  IV, 
§  401(2),  104  Stat.  3400,  related  to  loan  rates,  target 
prices,  disaster  pasmients,  acreage  limitation  and  set- 
aside  programs,  and  land  diversion.  See  Effective  and 
Termination  Dates  note  below. 

Effective  and  Termination  Dates 

Section  401  of  Pub.  L.  99-198  provided  that  this  sec- 
tion is  effective  only  for  1986  through  1990  crops  of 
feed  grains. 

§  1444e-l.  Loans  and  purchases  for  1986  through  1996 
crops  of  com 

(a)  Notwithstanding  any  other  provision  of 
law,  effective  only  for  each  of  the  1986  through 
1996  crops  of  feed  grains,  the  Secretary  of  Agri- 
culture may  make  available  loans  and  pur- 
chases, as  provided  in  this  section,  to  producers 
on  a  farm  who— 

ISee  main  edition  for  text  ofil)  and  (2);  (6)] 

(As  amended  Pub.  L.  101-624,  title  IV,  §  403, 
Nov.  28,  1990,  104  Stat.  3419.) 

Abiendments 

1990— Subsec.  (a).  Pub.  L.  101-624  substituted  "1996" 
for  "1990"  in  introductory  provisions. 

Effective  Date  of  1990  Amendbient 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 

§  1444f.  Loans,  payments,  and  acreage  reduction  pro- 
grams for  1991  through  1995  crops  of  feed  grains 

(a)  Loans  and  purchases 

(1)  In  general 

Except  as  otherwise  provided  in  this  subsec- 
tion, the  Secretary  shall  make  available  to 
producers  on  a  farm  loans  and  purchases  for 
each  of  the  1991  through  1995  crops  of  com 
produced  on  the  farm  at  such  level  as  the 
Secretary  determines  will  encourage  the  ex- 
portation of  feed  grains  and  not  result  in  ex- 
cessive total  stocks  of  feed  grains  after  taking 
into  consideration  the  cost  of  producing  com, 
supply  and  demand  conditions,  and  world 
prices  for  com. 

(2)  Minimum  loan  and  purchase  level 

Except  as  provided  in  paragraphs  (3)  and 
(4),  the  loan  and  purchase  level  determined 
under  paragraph  (1)  shall  not  be  less  than  85 
percent  of  the  simple  average  price  received 
by  producers  of  com,  as  determined  by  the 
Secretary,  during  the  marketing  years  for  the 
immediately  preceding  5  crops  of  com,  ex- 
cluding the  year  in  which  the  average  price 
was  the  highest  and  the  year  in  which  the  av- 
erage price  was  the  lowest  in  such  period, 
except  that  the  loan  and  purchase  level  for  a 
crop  determined  under  this  paragraph  may 
not  be  reduced  by  more  than  5  percent  from 
the  level  determined  for  the  preceding  crop. 
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(3)  Adjustments  to  support  level 

(A)  Stocks  to  use  ratio 

If  the  Secretary  estimates  for  any  market- 
ing year  that  the  ratio  of  ending  stocks  of 
com  to  total  use  for  the  marketing  year  will 
be- 

(i)  equal  to  or  greater  than  25  percent, 
the  Secretary  may  reduce  the  loan  and 
purchase  level  for  com  for  the  corre- 
sponding crop  by  an  amount  not  to  exceed 
10  percent  in  any  year; 

(ii)  less  than  25  percent  but  not  less 
than  12.5  percent,  the  Secretary  may 
reduce  the  loan  and  purchase  level  for 
com  for  the  corresponding  crop  by  an 
amount  not  to  exceed  5  percent  in  any 
year;  or 

(iii)  less  than  12.5  percent  the  Secretary 
may  not  reduce  the  loan  and  purchase 
level  for  com  for  the  corresponding  crop. 

(B)  Report  to  Congress 

(i)  In  general 

If  the  Secretary  adjusts  the  level  of 
loans  and  purchases  for  com  under  sub- 
paragraph (A),  the  Secretary  shall  submit 
to  the  Committee  on  Agriculture  of  the 
House  of  Representatives  and  the  Com- 
mittee on  Agriculture,  Nutrition,  and  For- 
estry of  the  Senate  a  report— 

(I)  certifjong  such  adjustment  as  nec- 
essary to  prevent  the  accumulation  of 
stocks  and  to  retain  market  share;  and 

(II)  containing  a  description  of  the 
need  for  such  adjustment. 

(ii)  Effective  date  of  actjustnient 

The  adjustment  shall  become  effective 
no  earlier  than  60  calendar  days  after  the 
date  of  submission  of  the  report  to  the 
Committees,  except  that  in  the  case  of 
the  1991  crop  of  feed  grains,  the  adjust- 
ment shall  become  effective  on  the  date 
of  the  submission  of  the  report. 

(C)  Competitive  position 

Notwithstanding  subparagraph  (A),  if  the 
Secretary  determines,  not  later  than  60 
days  prior  to  the  beginning  of  a  marketing 
year  for  a  crop,  that  the  effective  loan  rate 
established  for  such  crop  will  not  maintain 
a  competitive  market  position  for  com,  the 
Secretary  may  reduce  the  loan  and  pur- 
chase level  for  com  for  the  marketing  year 
by  an  amount,  in  addition  to  any  reduction 
under  subparagraph  (A),  not  to  exceed  10 
percent  in  any  year. 

(D)  No  effect  on  future  years 

Any  reduction  in  the  loan  and  purchase 
level  for  com  under  this  paragraph  shall 
not  be  considered  in  determining  the  loan 
and  purchase  level  for  com  for  subsequent 
years. 

(E)  Minimum  loan  rate 

Notwithstanding  subparagraph  (A),  the 
loan  rate  for  com  shall  not  be  less  than 
$1.76  per  bushel,  imless  such  rate  would 
exceed  80  percent  of  the  5-year  average 
market  price  determination. 


(4)  Marketing  loan  provisions 

(A)  In  general 

The  Secretary  may  permit  a  producer  to 
repay  a  loan  made  under  this  subsection  for 
a  crop  at  a  level  (except  as  provided  in  sub- 
paragraph (O)  that  is  the  lesser  of— 

(i)  the  loan  level  determined  for  the 
crop; 
(ii)  the  higher  of— 

(I)  70  percent  of  such  level; 

(II)  if  the  loan  level  for  a  crop  was  re- 
duced under  paragraph  (3),  70  percent 
of  the  loan  level  that  would  have  been 
in  effect  but  for  the  reduction  under 
paragraph  (3);  or 

(iii)  the  prevailing  world  market  price 
for  feed  grains  (adjusted  to  United  States 
quality  and  location),  as  determined  by 
the  Secretary. 

(B)  Prevailing  world  market  price 

If  the  Secretary  permits  a  producer  to 
repay  a  loan  in  accordance  with  subpara- 
graph (A),  the  Secretary  shall  prescribe  by 
regulation— 

(i)  a  formula  to  determine  the  prevail- 
ing world  market  price  for  feed  grains,  ad- 
justed to  United  States  quality  and  loca- 
tion; and 

(ii)  a  mechanism  by  which  the  Secretary 
shall  announce  periodically  the  prevailing 
world  market  price  for  feed  grains. 

(C)  Alternative  repayment  rates 

For  each  of  the  1991  through  1995  crops 
of  feed  grains,  if  the  world  market  price  for 
feed  grains  (adjusted  to  United  States  qual- 
ity and  location)  as  determined  by  the  Sec- 
retary, is  less  than  the  loan  level  deter- 
mined for  the  crop,  the  Secretary  may 
permit  a  producer  to  repay  a  loan  made 
under  this  subsection  for  a  crop  at  such 
level  (not  in  excess  of  the  loan  level  deter- 
mined for  the  crop)  as  the  Secretary  deter- 
mines will— 

(i)  minimize  potential  loan  forfeitures; 
(ii)  minimize  the  accumulation  of  feed 

grain  stocks  by  the  Federal  Government; 
(iii)  minimize  the  cost  incurred  by  the 

Federal    Government    in    storing    feed 

grains;  and 
(iv)  allow  feed  grains  produced  in  the 

United  States  to  be  marketed  freely  and 

competitively,     both     domestically     and 

internationally. 

(5)  Simple  average  price 

For  purposes  of  this  section,  the  simple  av- 
erage price  received  by  producers  for  the  im- 
mediately preceding  marketing  year  shall  be 
based  on  the  latest  information  available  to 
the  Secretary  at  the  time  of  the  determina- 
tion. 

(6)  Other  feed  grains 

The  Secretary  shall  make  available  to  pro- 
ducers loans  and  purchases  for  each  of  the 
1991  through  1995  crops  of  grain  sorghums, 
barley,  oats,  and  rye,  respectively,  produced 
on  the  farm  at  such  level  as  the  Secretary  de- 
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termines  is  fair  and  reasonable  in  relation  to 
the  level  that  loans  and  purchases  are  made 
available  for  com,  taking  into  consideration 
the  feeding  value  of  the  commodity  in  rela- 
tion to  com  and  other  factors  specified  in  sec- 
tion 1421(b)  of  this  title. 

(b)  Loan  deficiency  payments 

(1)  In  general 

The  Secretary  may,  for  each  of  the  1991 
through  1995  crops  of  feed  grains,  make  pay- 
ments (hereafter  in  this  section  referred  to  as 
"loan  deficiency  payments")  available  to  pro- 
ducers who,  although  eligible  to  obtain  a  loan 
or  purchase  agreement  under  subsection  (a) 
of  this  section,  agree  to  forgo  obtaining  the 
loan  or  agreement  in  return  for  payments 
imder  this  subsection. 

(2)  Computation 

A  payment  under  this  subsection  shall  be 
computed  by  multipljring— 

(A)  the  loan  payment  rate;  by 

(B)  the  quantity  of  feed  grains  the  pro- 
ducer is  eligible  to  place  under  loan  (or 
obtain  a  purchase  agreement)  but  for  which 
the  producer  forgoes  obtaining  the  loan  or 
agreement  in  return  for  payments  under 
this  subsection. 

(3)  Loan  payment  rate 

For  purposes  of  this  subsection,  the  loan 
payment  rate  shall  be  the  amount  by  which— 

(A)  the  loan  level  determined  for  the  crop 
imder  subsection  (a)  of  this  section;  exceeds 

(B)  the  level  at  which  a  loan  may  be 
repaid  imder  subsection  (a)  of  this  section. 

(c)  Payments 

(1)  Deficiency  payments 

(A)  In  general 

The  Secretary  shall  make  available  to 
producers  payments  (hereafter  in  this  sec- 
tion referred  to  as  "deficiency  payments") 
for  each  of  the  1991  through  1995  crops  of 
com,  grain  sorghums,  oats,  and  barley,  in 
an  amount  computed  by  multiplying— 
(i)  the  payment  rate;  by 
(ii)  the  payment  acres  for  the  crop;  by 
(iii)  the  farm  program  payment  yield  es- 
tablished for  the  crop  for  the  farm. 

(B)  Payment  rate 

(i)  Payment  rate  for  1991  through  1993  crops 

The  payment  rate  for  each  of  the  1991 
through  1993  crops  of  com,  grain  sor- 
ghums, oats,  and  barley  shall  be  the 
amount  by  which  the  established  price  for 
the  respective  crop  of  feed  grains  exceeds 
the  higher  of — 

(I)  the  national  weighted  average 
market  price  received  by  producers 
during  the  first  5  months  of  the  market- 
ing year  for  the  crop,  as  determined  by 
the  Secretary;  or 

(II)  the  loan  level  determined  for  the 
crop,  prior  to  any  adjustment  made 
under  subsection  (a)(3)  of  this  section 
for  the  marketing  year  for  the  crop. 

(ii)  Payment  rate  of  1994  and  1995  crops 

The  payment  rate  for  each  of  the  1994 
and  1995  crops  of  com,  grain  sorghums. 


oats,  and  barley  shall  be  the  amoimt  by 
which  the  established  price  for  the  re- 
spective crop  of  feed  grains  exceeds  the 
higher  of — 

(I)  the  lesser  of— 

(aa)  the  national  weighted  average 
market  price  received  by  producers 
during  the  marketing  year  for  the 
crop,  as  determined  by  the  Secretary; 
or 

(bb)  the  national  weighted  average 
market  price  received  by  producers 
during  the  first  5  months  of  the  mar- 
keting year  for  the  crop,  as  deter- 
mined by  the  Secretary,  plus  7  cents 
per  bushel;  or 

(II)  the  loan  level  determined  for  the 
crop,  prior  to  any  adjustment  made 
under  subsection  (a)(3)  of  this  section 
for  the  marketing  year  for  the  respec- 
tive crop  of  feed  grains. 

(iii)  Minimum  established  prices 

(I)  Com 

The  established  price  for  com  shall 
not  be  less  than  $2.75  per  bushel  for 
each  of  the  1991  through  1995  crops  of 
com. 

(II)  Oats 

The  established  price  for  oats  shall  be 
such  price  as  the  Secretary  determines 
is  fair  and  reasonable  in  relation  to  the 
established  price  for  com,  but  not  less 
than  $1.45  per  bushel. 

(III)  Grain  sorghums 

The  established  price  for  each  of  the 
1991  through  1995  crops  of  grain  sor- 
ghums shall  not  be  less  than  $2.61  per 
bushel. 

(IV)  Barley 

(aa)  In  general 

The  established  price  for  barley 
shall  be  such  price  as  the  Secretary 
determines  is  fair  and  reasonable  in 
relation  to  the  established  price  for 
com,  taking  into  consideration  the 
various  feed  and  food  uses  for  barley. 
The  established  price  for  barley  shall 
not  be  less  than  85.8  percent  of  the  es- 
tablished price  for  com. 

(bb)  Barley  calculations 

The  Secretary  shall,  for  purposes  of 
determining  the  payment  rate  for 
barley  under  clause  (i)(I)  and  subpara- 
graph (D)(ii),  use  the  national  weight- 
ed average  market  price  received  by 
producers  of  barley  sold  primarily  for 
feed  purposes. 

(cc)  Advance  payments 

In  the  case  of  the  1991  crop  of 
barley,  the  Secretary  shall,  for  pur- 
poses of  determining  any  advance  de- 
ficiency payment  made  to  the  produc- 
ers of  barley  imder  section  1445j  of 
this  title,  use  the  national  weighted 
average  market  price  received  by  pro- 
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ducers  for  all  barley,  as  determined  by 
the  Secretary. 

(dd)  Equity 

In  implementing  this  subsection,  the 
Secretary  shall  make  available  to  pro- 
ducers of  the  1991  crop  of  barley,  not- 
withstanding the  method  of  calcula- 
tion or  the  amount  of  the  advance  de- 
ficiency payment,  the  total  amount  of 
payments  as  calculated  imder  clause 
(bb). 

(C)  Payment  acres 

Payment  acres  for  a  crop  shall  be  the 
lesser  of — 

(i)  the  number  of  acres  planted  to  the 
crop  for  harvest  within  the  permitted 
acreage;  or 

(ii)  85  percent  of  the  crop  acreage  base 
for  the  crop  for  the  farm  less  the  quantity 
of  reduced  acreage  (as  determined  under 
subsection  (e)(2)(D)  of  this  section). 

(D)  Emergency  compensation 

(i)  In  general 

Notwithstanding  the  foregoing  provi- 
sions of  this  section,  if  the  Secretary  ad- 
justs the  level  of  loans  and  purchases  for 
feed  grains  under  subsection  (a)(3)  of  this 
section,  the  Secretary  shall  provide  emer- 
gency compensation  by  increasing  the  de- 
ficiency pajnnents  for  feed  grains  by  such 
amount  as  the  Secretary  determines  nec- 
essary to  provide  the  same  total  return  to 
producers  as  if  the  adjustment  in  the  level 
of  loans  and  purchases  had  not  been 
made. 

(ii)  Calculation 

In  determining  the  payment  rate,  per 
bushel,  for  emergency  compensation  pay- 
ments for  a  crop  of  feed  grains  under  this 
subparagraph,  the  Secretary  shall  use  the 
national  weighted  average  market  price, 
per  bushel  of  feed  grains,  received  by  pro- 
ducers during  the  marketing  year  for  the 
crop,  as  determined  by  the  Secretary. 

(E)  0/92  program 

(i)  In  general 

If  an  acreage  limitation  program  under 
subsection  (e)(2)  of  this  section  is  in  effect 
for  a  crop  of  feed  grains  and  the  produc- 
ers on  a  farm  devote  a  portion  of  the  max- 
imum payment  acres  for  feed  grains  as 
calculated  under  subparagraph  (C)(ii)  of 
the  farm  equal  to  more  than  8  percent  of 
such  feed  grain  acreage  of  the  farm  for 
the  crop,  to  conservation  uses  (except  as 
provided  in  subparagraph  (P))— 

(I)  such  portion  of  the  maximum  pay- 
ment acres  of  the  farm  in  excess  of  8 
percent  of  such  acreage  devoted  to  con- 
servation uses  (except  as  provided  in 
subparagraph  (F))  shall  be  considered 
to  be  planted  to  feed  grains  for  the  pur- 
pose of  determining  the  acreage  on  the 
farm  required  to  be  devoted  to  conserva- 
tion uses  in  accordance  with  subsection 
(e)(2)(D)  of  this  section;  and 


(II)  the  producers  shall  be  eligible  for 
payments  imder  this  paragraph  with  re- 
spect to  such  acreage. 

(ii)  Deficiency  payments 

Notwithstanding  any  other  provision  of 
this  section,  any  producer  who  devotes  a 
portion  of  the  maximum  payment  acres 
for  feed  grains  for  the  farm  to  conserva- 
tion uses  (or  other  uses  as  provided  in 
subparagraph  (P))  under  this  subpara- 
graph shall  receive  deficiency  payments 
on  the  acreage  that  is  considered  to  be 
planted  to  feed  grains  and  eligible  for 
pajnnents  under  this  subparagraph  for 
the  crop  at  a  per-bushel  rate  established 
by  the  Secretary,  except  that  the  rate 
may  not  be  established  at  less  than  the 
projected  deficiency  payment  rate  for  the 
crop,  as  determined  by  the  Secretary. 
Such  projected  payment  rate  for  the  crop 
shall  be  announced  by  the  Secretary  prior 
to  the  period  during  which  feed  grain  pro- 
ducers may  agree  to  participate  in  the 
program  for  the  crop. 

(iii)  Adverse  effect  on  agribusiness  and  other 
interests 

The  Secretary  shall  implement  this  sub- 
paragraph in  such  a  manner  as  to  mini- 
mize the  adverse  effect  on  agribusiness 
and  other  agriculturally  related  economic 
interests  within  any  county.  State,  or 
region.  In  carrying  out  this  subparagraph, 
the  Secretary  is  authorized  to  restrict  the 
total  quantity  of  feed  grain  acreage  that 
may  be  taken  out  of  production  under 
this  subparagraph,  taking  into  consider- 
ation the  total  quantity  of  acreage  that 
has  or  will  be  removed  from  production 
imder  other  price  support,  production  ad- 
justment, or  conservation  program  activi- 
ties. No  restrictions  on  the  quantity  of 
acreage  that  may  be  taken  out  of  produc- 
tion in  accordance  with  this  subparagraph 
in  a  crop  year  shall  be  imposed  in  the  case 
of  a  county  in  which  producers  were  eligi- 
ble to  receive  disaster  emergency  loans 
under  section  1961  of  this  title  as  a  result 
of  a  disaster  that  occurred  during  the 
crop  year. 

(iv)  Crop  acreage  and  payment  yield 

The  feed  grain  crop  acreage  base  and 
feed  grain  farm  program  pajntnent  yield  of 
the  farm  shall  not  be  reduced  due  to  the 
fact  that  a  portion  of  the  permitted  feed 
grain  acreage  of  the  farm  was  devoted  to 
conserving  uses  (except  as  provided  in 
subparagraph  (P))  under  this  subpara- 
graph. 

(v)  Limitation 

Other  than  as  provided  in  clauses  (i) 
through  (iv),  pasnnents  may  not  be  made 
under  this  paragraph  for  any  crop  on  a 
greater  acreage  than  the  acreage  actually 
planted  to  feed  grains. 
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(vi)  Conservation  use  acreage  under  other  pro- 
grams 

Any  acreage  considered  to  be  planted  to 
feed  grains  in  accordance  with  clauses  (i) 
and  (iv)  may  not  also  be  designated  as 
conservation  use  acreage  for  the  purpose 
of  fulfilling  any  provisions  under  any 
acreage  limitation  or  land  diversion  pro- 
gram requiring  that  the  producers  devote 
a  specified  acreage  to  conservation  uses. 
(F)  Alternative  crops 
(i)  Industrial  and  other  crops 

The  Secretary  may  permit,  subject  to 
such  terms  and  conditions  as  the  Secre- 
tary may  prescribe,  all  or  any  part  of  acre- 
age otherwise  required  to  be  devoted  to 
conservation  uses  as  a  condition  of  quali- 
fying for  payments  under  subparagraph 
(E)  to  be  devoted  to  sweet  sorghum,  guar, 
castor  beans,  plantago  ovato,  triticale,  rye, 
millet,  mung  beans,  commodities  for 
which  no  substantial  domestic  production 
or  market  exists  but  that  could  yield  in- 
dustrial raw  material  being  imported,  or 
likely  to  be  imported,  into  the  United 
States,  or  commodities  grown  for  experi- 
mental purposes  (including  kenaf  and 
milkweed),  subject  to  the  following  sen- 
tence. The  Secretary  may  permit  the  acre- 
age to  be  devoted  to  the  production  only 
if  the  Secretary  determines  that— 

(I)  the  production  is  not  likely  to  in- 
crease the  cost  of  the  price  support  pro- 
gram; and 

(II)  the  production  is  needed  to  pro- 
vide an  adequate  supply  of  the  commod- 
ity, or,  in  the  case  of  commodities  for 
which  no  substantial  domestic  produc- 
tion or  market  exists  but  that  could 
yield  industrial  raw  materials,  the  pro- 
duction is  needed  to  encourage  domestic 
manufacture  of  the  raw  material  and 
could  lead  to  increased  industrial  use  of 
the  raw  material  to  the  long-term  bene- 
fit of  United  States  industry. 

(ii)  Oilseeds 

The  Secretary  shall  permit,  subject  to 
such  terms  and  conditions  as  the  Secre- 
tary may  prescribe,  all  or  any  part  of  acre- 
age otherwise  required  to  be  devoted  to 
conservation  uses  as  a  condition  of  quali- 
fying for  payments  under  subparagraph 
(E)  to  be  devoted  to  simflowers,  rapeseed, 
canola,  safflower,  flaxseed,  mustard  seed, 
sesame,  crambe,  and  other  minor  oilseeds 
designated  by  the  Secretary  (excluding 
soybeans).  In  implementing  this  clause, 
the  Secretary  shall  provide  that,  in  order 
to  receive  payments  under  subparagraph 
(E),  the  producers  shall  agree  to  forgo  eli- 
gibility to  receive  a  loan  under  section 
1446f  of  this  title  for  the  crop  of  any  such 
oilseed  produced  on  the  farm. 

(iii)  Double  cropping 

The  Secretary  shall  permit,  subject  to 
such  terms  and  conditions  as  the  Secre- 
tary may  prescribe,  all  or  any  portion  of 
the  acreage  otherwise  required  to  be  de- 


voted to  conservation  uses  as  a  condition 
of  qualifying  for  payments  imder  subpara- 
graph (E)  that  is  devoted  to  an  industrial, 
oilseed,  or  other  crop  pursuant  to  clause 
(i)  or  (ii)  to  be  subsequently  planted 
during  the  same  crop  year  to  any  crop  de- 
scribed in  subparagraph  (B),  (C),  or  (D)  of 
section  1464(b)(1)  of  this  title.  The  plant- 
ing of  soybeans  as  such  subsequently 
planted  crop  shall  be  limited  to  farms  de- 
termined by  the  Secretary  to  have  an  es- 
tablished history  of  double  cropping  soy- 
beans during  at  least  3  of  the  preceding  5 
years.  In  implementing  this  clause,  the 
Secretary  shall  require  producers  to  agree 
to  forego  eligibility  to  receive  loans  under 
this  Act  for  the  crop  of  the  subsequently 
planted  crop  that  is  produced  on  a  farm 
under  this  clause. 

(G)  Reduction  for  disaster  payments 

The  total  quantity  of  feed  grains  on 
which  payments  would  otherwise  be  pay- 
able to  a  producer  on  a  farm  for  any  crop 
under  this  paragraph  shall  be  reduced  by 
the  quantity  on  which  any  disaster  pay- 
ment is  made  to  the  producer  for  the  crop 
under  paragraph  (2). 

(2)  Disaster  payments 

(A)  Prevented  planting 

Except  as  provided  in  subparagraph  (C), 
if  the  Secretary  determines  that  the  pro- 
ducers on  a  farm  are  prevented  from  plant- 
ing any  portion  of  the  acreage  intended  for 
feed  grains  to  feed  grains  or  other  noncon- 
serving  crops  because  of  drought,  flood,  or 
other  natural  disaster,  or  other  condition 
beyond  the  control  of  the  producers,  the 
Secretary  shall  make  a  prevented  planting 
disaster  payment  to  the  producers  in  an 
amount  equal  to  the  product  obtained  by 
multiplying— 

(i)  the  niunber  of  acres  so  affected  but 
not  to  exceed  the  acreage  planted  to  feed 
grains  for  harvest  (including  any  acreage 
that  the  producers  were  prevented  from 
planting  to  feed  grains  or  other  noncon- 
serving  crops  in  lieu  of  feed  grains  be- 
cause of  drought,  flood,  or  other  natural 
disaster,  or  other  condition  beyond  the 
control  of  the  producers)  in  the  immedi- 
ately preceding  year;  by 

(ii)  75  percent  of  the  farm  program  pay- 
ment yield  established  for  the  farm  by 
the  Secretary;  by 

(iii)  a  payment  rate  equal  to  33 Vs  per- 
cent of  the  established  price  for  the  crop. 

(B)  Reduced  yields 

Except  as  provided  in  subparagraph  (C), 
if  the  Secretary  determines  that  because  of 
drought,  flood,  or  other  natural  disaster,  or 
other  condition  beyond  the  control  of  the 
producers,  the  total  quantity  of  feed  grains 
that  the  producers  are  able  to  harvest  on 
any  farm  is  less  than  the  result  of  multiply- 
ing 60  percent  of  the  farm  program  pay- 
ment yield  established  by  the  Secretary  for 
the  crop  by  the  acreage  planted  for  harvest 
for  the  crop,  the  Secretary  shall  make  a  re- 
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duced  yield  disaster  payment  to  the  produc- 
ers at  a  rate  equal  to  50  percent  of  the  es- 
tablished price  for  the  crop  for  the  deficien- 
cy in  production  below  60  percent  for  the 
crop. 

(C)  Crop  insurance 

Producers  on  a  farm  shall  not  be  eligible 
for— 

(i)  prevented  planting  disaster  payments 
under  subparagraph  (A),  if  prevented 
planting  crop  insurance  is  available  to  the 
producers  imder  the  Federal  Crop  Insur- 
ance Act  (7  U.S.C.  1501  et  seq.)  with  re- 
spect to  the  feed  grain  acreage  of  the  pro- 
ducers; or 

(ii)  reduced  yield  disaster  payments 
imder  subparagraph  (B),  if  reduced  yield 
crop  insurance  is  available  to  the  produc- 
ers under  such  Act  with  respect  to  the 
feed  grain  acreage  of  the  producers. 

(D)  Administration 

(i)  Economic  emergencies 

Notwithstanding  subparagraph  (C),  the 
Secretary  may  make  a  disaster  payment 
to  the  producers  on  a  farm  under  this 
paragraph  if  the  Secretary  determines 
that— 

(I)  as  the  result  of  drought,  flood,  or 
other  natural  disaster,  or  other  condi- 
tion beyond  the  control  of  the  produc- 
ers, the  producers  have  suffered  sub- 
stantial losses  of  production  either  from 
being  prevented  from  planting  feed 
grains  or  other  nonconserving  crops  or 
from  reduced  yields; 

(II)  the  losses  have  created  an  eco- 
nomic emergency  for  the  producers; 

(III)  crop  insurance  indemnity  pay- 
ments under  the  Federal  Crop  Insur- 
ance Act  (7  U.S.C.  1501  et  seq.)  and 
other  forms  of  assistance  made  available 
by  the  Federal  Government  to  the  pro- 
ducers for  the  losses  are  insufficient  to 
alleviate  the  economic  emergency;  and 

(IV)  additional  assistance  must  be 
made  available  to  the  producers  to  alle- 
viate the  economic  emergency. 

(ii)  Adjustments 

The  Secretary  may  make  such  adjust- 
ments in  the  amount  of  payments  made 
available  under  this  paragraph  with  re- 
spect to  an  individual  farm  as  necessary  to 
ensure  the  equitable  allotment  of  the  pay- 
ments among  producers,  taking  into  ac- 
count other  forms  of  Federal  disaster  as- 
sistance provided  to  the  producers  for  the 
crop  involved. 

(d)  Payment  yields 

The  farm  program  payment  yields  for  farms 
for  each  crop  of  feed  grains  shall  be  determined 
under  subchapter  IV  of  this  chapter. 

(e)  Acreage  reduction  programs 
(1)  In  g^eneral 

(A)  Establishment 

Notwithstanding  any  other  provision  of 
this  Act,  if  the  Secretary  determines  that 
the  total  supply  of  com,  grain  sorghiun. 


barley,  or  oats,  in  the  absence  of  an  acreage 
limitation  program,  will  be  excessive  taking 
into  accoimt  the  need  for  an  adequate 
carry-over  to  maintain  reasonable  and 
stable  supplies  and  prices  and  to  meet  a  na- 
tional emergency,  the  Secretary  may  pro- 
vide for  any  crop  of  com,  grain  sorghum, 
barley,  or  oats  an  acreage  limitation  pro- 
gram as  described  in  paragraph  (2). 

(B)  Agricultural  resources  conservation  program 

In  making  a  determination  under  sub- 
paragraph (A),  the  Secretary  shall  take  into 
consideration  the  number  of  acres  placed  in 
the  agricultural  resources  conservation  pro- 
gram established  under  subtitle  D  of  title 
XII  of  the  Food  Security  Act  of  1985  (16 
U.S.C.  3831  et  seq.). 

(C)  Announcements 

If  the  Secretary  elects  to  implement  an 
acreage  limitation  program  for  any  crop 
year,  the  Secretary  shall  announce  the  pro- 
gram not  later  than  September  30  prior  to 
the  calendar  year  in  which  the  crop  is  har- 
vested, except  that  in  the  case  of  the  1991 
crop,  the  Secretary  shall  announce  the  pro- 
gram as  soon  as  practicable  after  November 
28,  1990. 

(D)  Adjustments 

Not  later  than  November  15  of  the  year 
previous  to  the  year  in  which  the  crop  is 
harvested,  the  Secretary  may  make  adjust- 
ments in  the  program  announced  under 
subparagraph  (C)  if  the  Secretary  deter- 
mines that  there  has  been  a  significant 
change  in  the  total  supply  of  feed  grains 
since  the  program  was  first  announced. 

(E)  Compliance 

As  a  condition  of  eligibility  for  loans,  pur- 
chases, and  pajnnents  for  any  such  crop  of 
feed  grains,  except  as  provided  in  subsec- 
tions (f )  and  (g)  of  this  section  and  section 
1464  of  this  title,  the  producers  on  a  farm 
must  comply  with  the  terms  and  conditions 
of  the  acreage  limitation  program  and,  if 
applicable,  a  land  diversion  program  as  pro- 
vided in  paragraph  (5). 

(F)  Acreage  limitation  program  for  1991  crop 

In  the  case  of  the  1991  crop  of  com,  the 
Secretary  shall  provide  for  an  acreage  limi- 
tation program  (as  described  in  paragraph 
(2))  under  which  the  acreage  planted  to 
com  for  harvest  on  a  farm  would  be  limited 
to  the  com  crop  acreage  base  for  the  farm 
for  the  crop  reduced  by  not  less  than  7.5 
percent. 

(G)  Acreage     limitation     programs     for     1992 
through  1995  crops 

In  the  case  of  each  of  the  1992  through 
1995  crops  of  com,  if  the  Secretary  esti- 
mates for  a  marketing  year  for  the  crop 
that  the  ratio  of  ending  stocks  of  com  to 
total  disappearance  of  com  for  the  preced- 
ing marketing  year  will  be— 

(i)  more  than  25  percent,  the  Secretary 
shall  provide  for  an  acreage  limitation 
program  (as  described  in  paragraph  (2)) 
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under  which  the  acreage  planted  to  com 
for  harvest  on  a  farm  would  be  limited  to 
the  com  crop  acreage  base  for  che  farm 
for  the  crop  reduced  by  not  less  than  10 
percent  nor  more  than  20  percent;  or 

(ii)  equal  to  or  less  than  25  percent,  the 
Secretary  may  provide  for  such  an  acre- 
age limitation  program  imder  which  the 
acreage  planted  to  com  for  harvest  on  a 
farm  would  be  limited  to  the  com  crop 
acreage  base  for  the  farm  for  the  crop  re- 
duced by  not  more  than  0  to  12.5  percent. 

For  the  purpose  of  this  subparagraph,  the 
term  "total  disappearance"  means  all  com 
utilization,  including  total  domestic,  total 
export,  and  total  residual  disappearance. 

(H)  Acreage  limitation  program  for  1991  through 
1995  crops  of  oats 

In  the  case  of  each  of  the  1991  through 
1995  crops  of  oats,  the  Secretary  shall  pro- 
vide for  an  acreage  limitation  program  (as 
described  in  paragraph  (2))  under  which  the 
acreage  planted  to  oats  for  harvest  on  a 
farm  would  be  limited  to  the  oat  crop  acre- 
age base  for  the  farm  for  the  crop  reduced 
by  not  more  than  0  percent. 

(2)  Acreage  limitation  program 

(A)  Percentage  reductions 

Except  as  provided  in  paragraph  (3),  if  a 
feed  grain  acreage  limitation  program  is  an- 
noimced  under  paragraph  (1),  such  limita- 
tion shall  be  achieved  by  applying  a  uni- 
form percentage  reduction  (from  0  to  20 
percent)  to  the  crop  acreage  base  for  com, 
grain  sorghum,  barley,  or  oats,  respectively, 
for  each  feed  grain-producing  farm. 

(B)  Compliance 

Except  as  provided  in  subsection  (g)  of 
this  section  and  section  1464  of  this  title, 
producers  who  Imowingly  produce  a  feed 
grain  in  excess  of  the  respective  permitted 
feed  grain  acreage  for  the  farm  shall  be  in- 
eligible for  feed  grain  loans,  purchases,  and 
payments  with  respect  to  that  farm. 

(C)  Crop  acreage  bases 

Peed  grain  crop  acreage  bases  for  each 
crop  of  feed  grains  shall  be  determined 
under  subchapter  IV  of  this  chapter. 

(D)  Acreage  devoted  to  conservation  uses 

A  number  of  acres  on  the  farm  shall  be 
devoted  to  conservation  uses,  in  accordance 
with  regulations  issued  by  the  Secretary. 
Such  number  shall  be  determined  by  multi- 
plying the  respective  feed  grain  crop  acre- 
age base  by  the  percentage  reduction  re- 
quired by  the  Secretary.  The  number  of 
acres  so  determined  is  hereafter  in  this  sub- 
section referred  to  as  "reduced  acreage". 
The  remaining  acreage  is  hereafter  in  this 
subsection  referred  to  as  "permitted  acre- 
age". Permitted  acreage  may  be  adjusted  by 
the  Secretary  as  provided  in  paragraph  (3) 
and  in  section  1464  of  this  title. 

(E)  Individual  farm  program  acreage 

Except  as  otherwise  provided  in  subsec- 
tion (c)  of  this  section,  the  individual  farm 


program  acreage  shall  be  the  acreage  plant- 
ed on  the  farm  to  feed  grains  for  harvest 
within  the  permitted  feed  grain  acreage  for 
the  farm  as  established  under  this  para- 
graph. 

(F)  Planting  designated  crops  on  reduced  acreage 
(i)  "Designated  crop"  defined 

As  used  in  this  subparagraph,  the  term 
"designated  crop"  means  a  crop  defined  in 
section  1464(b)(1)  of  this  title,  excluding 
any  program  crop  as  defined  in  section 
1462(3)  of  this  title. 

(ii)  In  general 

Subject  to  clause  (iii),  the  Secretary 
may  permit  producers  on  a  farm  to  plant 
a  designated  crop  on  no  more  than  one- 
half  of  the  reduced  acreage  on  the  farm. 

(iii)  Limitations 

If  the  producers  on  a  farm  elect  to  plant 
a  designated  crop  on  reduced  acreage 
under  this  subparagraph— 

(I)  the  amount  of  the  deficiency  pay- 
ment that  the  producers  are  otherwise 
eligible  to  receive  under  subsection  (c) 
of  this  section  shall  be  reduced,  for  each 
acre  (or  portion  thereof)  that  is  planted 
to  the  designated  crop,  by  an  amount 
equal  to  the  deficiency  payment  that 
would  be  made  with  respect  to  a  number 
of  acres  of  the  crop  that  the  Secretary 
considers  appropriate,  except  that  if  the 
producers  on  the  farm  are  participating 
in  a  program  established  for  more  than 
one  program  crop,  the  amount  of  the  re- 
duction shall  be  determined  by  prorat- 
ing the  reduction  based  on  the  acreage 
planted  or  considered  planted  on  the 
farm  to  all  of  such  program  crops;  and 

(II)  the  Secretary  shall  ensure  that  re- 
ductions in  deficiency  payments  under 
subclause  (I)  are  sufficient  to  ensure 
that  this  subparagraph  will  result  in  no 
additional  cost  to  the  Commodity  Credit 
Corporation. 

(G)  Exception  for  malting  barley 

The  Secretary  may  provide  that  no  pro- 
ducer of  malting  barley  shall  be  required  as 
a  condition  of  eligibility  for  feed  grain 
loans,  purchases,  and  payments  to  comply 
with  any  acreage  limitation  under  this  para- 
graph if  the  producer  has  previously  pro- 
duced a  malting  variety  of  barley  for  har- 
vest, plants  barley  only  of  an  acceptable 
malting  variety  for  harvest,  and  meets  such 
other  conditions  as  the  Secretary  may  pre- 
scribe. The  Secretary  shall  make  an  annual 
determination  of  whether  to  exempt  such 
producers  from  compliance  with  any  acre- 
age limitation  under  this  paragraph  and 
shall  announce  such  determination  in  the 
Federal  Register. 

(H)  Corn  and  sorghum  bases 

Notwithstanding  any  other  provision  of 
this  Act,  with  respect  to  each  of  the  1992 
through  1995  crops  of  com  and  grain  sor- 
ghums— 
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(i)  the  Secretary  shall  combine  the  per- 
mitted acreages  established  under  sub- 
paragraph (D)  for  a  farm  for  a  crop  year 
for  com  and  grain  sorghums; 

(ii)  for  each  crop  year,  the  simi  of  the 
acreage  planted  and  considered  planted  to 
com  and  grain  sorghimi,  as  determined  by 
the  Secretary  under  this  section  and  sub- 
chapter IV  of  this  chapter,  shall  be  pro- 
rated to  com  and  grain  sorghum  based  on 
the  ratio  of  the  crop  acreage  base  for  the 
individual  crop  of  com  or  grain  sorghum, 
as  applicable,  to  the  simi  of  the  crop  acre- 
age bases  for  com  and  grain  sorghum  es- 
tablished for  each  crop  year;  and 

(iii)  for  each  crop  year,  the  sum  of  the 
com  and  grain  sorghum  payment  acres,  as 
determined  under  subsection  (c)  of  this 
section,  shall  be  prorated  to  com  and 
grain  sorghum  based  on  the  ratio  of  the 
maximum  payment  acres  for  the  individ- 
ual crop  of  com  or  grain  sorghum,  as  ap- 
plicable, to  the  sum  of  the  maximum  pay- 
ment acres  for  com  and  grain  sorghum  es- 
tablished for  each  crop  year. 

(3)  Targeted  option  payments 

(A)  In  general 

Notwithstanding  any  other  provision  of 
this  section,  if  the  Secretary  implements  an 
acreage  limitation  program  with  respect  to 
any  of  the  1991  through  1995  crops  of  feed 
grains,  the  Secretary  may  make  available  to 
producers  on  a  farm  who  do  not  receive 
payments  under  subsection  (c)(1)(E)  of  this 
section  for  such  crop  on  the  farm,  adjust- 
ments in  the  level  of  deficiency  payments 
that  would  otherwise  be  made  available  to 
the  producers  if  the  producers  exercise  the 
payment  options  provided  in  this  para- 
graph. 

(B)  Payment  options 

If  the  Secretary  elects  to  carry  out  this 
paragraph,  the  Secretary  shall  make  the 
payment  options  specified  in  subparagraphs 

(C)  and  (D)  available  to  producers  who 
agree  to  make  adjustments  in  the  quantity 
of  acreage  diverted  from  the  production  of 
feed  grains  under  an  acreage  limitation  pro- 
gram in  accordance  with  this  paragraph. 
(C)  Increased  acreage  limitation  option 

(i)  Increase  in  established  price 

If  the  Secretary  elects  to  carry  out  this 
paragraph,  a  producer  shall  be  eligible  to 
receive  an  increase  in  the  established 
price  for  corn  under  clause  (ii)  if  the  pro- 
ducer agrees  to  an  increase  in  the  acreage 
limitation  percentage  to  be  applied  to  the 
producers'  com  acreage  base  above  the 
acreage  limitation  percentage  annoimced 
by  the  Secretary, 
(ii)  Method  of  calculation 

For  the  purposes  of  calculating  deficien- 
cy payments  to  be  made  available  to  pro- 
ducers who  participate  in  the  program 
under  this  paragraph,  the  Secretary  shall 
increase  the  established  price  for  com  by 
an  amoimt  determined  by  the  Secretary, 
but  not  less  than  0.5  percent,  nor  more 


than  1  percent,  for  each  1  percentage 
point  increase  in  the  acreage  limitation 
percentage  applied  to  the  producers'  corn 
acreage  base. 

(iii)  Limitation 

The  acreage  limitation  percentage  to  be 
applied  to  the  producers'  com  acreage 
base  shall  not  be  increased  by  more  than 
5  percentage  points  for  the  1991  crop  and 
10  percentage  points  for  each  of  the  1992 
through  1995  crops  above  the  acreage  lim- 
itation percentage  announced  by  the  Sec- 
retary for  the  crop  or  above  20  percent 
total  for  the  crop. 

(D)  Decreased  acreage  limitation  option 

(i)  Decrease  in  acreage  limitation  requirement 

If  the  Secretary  elects  to  carry  out  this 
paragraph,  a  producer  shall  be  eligible  to 
decrease  the  acreage  limitation  percent- 
age applicable  to  the  producers'  com  acre- 
age base  (as  announced  by  the  Secretary) 
if  the  producer  agrees  to  a  decrease  in  the 
established  price  for  com  under  clause  (ii) 
for  the  purpose  of  calculating  deficiency 
payments  to  be  made  available  to  the  pro- 
ducer. 

(ii)  Method  of  calculation 

For  the  purposes  of  calculating  deficien- 
cy payments  to  be  made  available  to  pro- 
ducers who  choose  the  option  set  forth  in 
this  subparagraph,  the  Secretary  shall  de- 
crease the  established  price  for  com  by  an 
amoimt  to  be  determined  by  the  Secre- 
tary, but  not  less  than  0.5  percent,  nor 
more  than  1  percent,  for  each  1  percent- 
age point  decrease  in  the  acreage  limita- 
tion percentage  applied  to  the  producers' 
com  acreage  base. 

(iii)  Limitation 

A  producer  may  not  choose  to  decrease 
the  acreage  limitation  percentage  applica- 
ble to  the  producers'  com  acreage  base 
under  this  paragraph  by  more  than  one- 
half  of  the  announced  acreage  limitation 
percentage. 

(E)  Other  feed  grains 

The  Secretary  shall  implement  the  pro- 
gram provided  for  by  this  paragraph  for 
other  feed  grains  similar  to  the  manner  in 
which  the  program  is  implemented  for  corn. 

(F)  Participation  and  production  effects 
Notwithstanding  any  other  provision  of 

this  paragraph,  the  Secretary  shall,  to  the 
extent  practicable,  ensure  that  the  program 
provided  for  in  this  paragraph  does  not 
have  a  significant  effect  on  program  partici- 
pation or  total  production  and  shall  be  of- 
fered in  such  a  manner  that  the  Secretary 
determines  will  result  in  no  additional 
budget  outlays.  The  Secretary  shall  provide 
an  analysis  of  the  Secretary's  determination 
to  the  Committee  on  Agriculture  of  the 
House  of  Representatives  and  the  Commit- 
tee on  Agriculture,  Nutrition,  and  Forestry 
of  the  Senate. 
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(4)  Administration 

(A)  Protection  from  weeds  and  erosion 

The  regulations  issued  by  the  Secretary 
under  paragraph  (2)  with  respect  to  acreage 
required  to  be  devoted  to  conservation  uses 
shall  assure  protection  of  the  acreage  from 
weeds  and  wind  and  water  erosion. 

(B)  Annual  or  perennial  cover 
(i)  Required 

(I)  In  s^eneral 

Except  as  provided  in  subclause  (II) 
and  paragraph  (2),  a  producer  who  par- 
ticipates in  an  acreage  reduction  pro- 
gram established  for  a  crop  of  feed 
grains  under  this  subsection  shall  be  re- 
quired to  plant  to,  or  maintain  as,  an 
annual  or  pereimial  cover  50  percent  (or 
more  at  the  option  of  the  producer)  of 
the  acreage  that  is  required  to  be  re- 
moved from  the  production  of  feed 
grains,  but  not  to  exceed  5  percent  (or 
more  at  the  option  of  the  producer)  of 
the  crop  acreage  base  established  for 
the  crop. 

(II)  Arid  areas 

Subclause  (I)  shall  not  apply  with  re- 
spect to  arid  areas  (including  summer 
fallow  areas),  as  determined  by  the  Sec- 
retary. If  the  Secretary  determines  any 
coimty  in  a  State  to  be  arid,  the  respec- 
tive State  committee  established  under 
section  590h(b)  of  title  16  may  designate 
any  other  county  or  counties  or  all  of 
the  State  as  arid  for  the  purposes  of 
this  paragraph. 

(III)  Approval  of  cover  crops  and  practices 

The  State  committee,  after  receiving 
recommendations  from  the  coimty  com- 
mittees, shall  approve  appropriate  crops 
planted  or  maintained  as  cover,  includ- 
ing, as  appropriate,  annual  or  perennial 
native  grasses  and  legimies  or  other 
vegetation.  The  State  committee  shall 
establish  the  final  seeding  date  for  the 
planting  of  the  cover  and  shall  approve 
appropriate  cover  crops  or  practices, 
after  consulting  the  Soil  Conservation 
Service  State  Conservationist  regarding 
whether  the  crops  or  practices  will  suffi- 
ciently protect  the  land  from  weeds  and 
wind  and  water  erosion.  After  the  Secre- 
tary establishes  the  State  technical 
committee  for  the  State  pursuant  to  sec- 
tion 1261  of  the  Food  Security  Act  of 
1985  (16  U.S.C.  3861),  the  State  commit- 
tee shall  consult  with  the  technical  com- 
mittee (rather  than  the  Soil  Conserva- 
tion Service  State  Conservationist)  re- 
garding whether  the  crops  or  practices 
will  sufficiently  protect  the  land  from 
weeds  and  wind  and  water  erosion, 
(ii)  Multiyear  program 
(I)  Cost-share  assistance 

If  a  producer  elects  to  establish  a  pe- 
reimial cover  capable  of  improving 
water  quality  or  wildlife  habitat  on  the 
acreage,  the  Commodity  Credit  Corpo- 


ration shall  make  available  cost-share 
assistance  for  25  percent  of  the  ap- 
proved cost  of  establishing  the  cover  on 
not  more  than  50  percent  of  the  acreage 
that  is  required  to  be  diverted  from  pro- 
duction, but  not  to  exceed  5  percent  (or 
more,  at  the  option  of  the  producer)  of 
the  crop  acreage  base  established  for  a 
crop. 

(II)  Agreement  of  producer 

If  a  producer  elects  to  establish  a  pe- 
rennial cover  on  the  acreage  imder  this 
subparagraph  and  receives  cost-share 
assistance  from  the  Corporation  with 
respect  to  the  cover,  the  producer, 
under  such  terms  and  conditions  as  may 
be  prescribed  by  the  Secretary,  taking 
into  consideration  guidelines  established 
by  the  State  technical  committees  es- 
tablished in  subtitle  G  of  title  XII  of 
the  Pood  Security  Act  of  1985  [16  U.S.C. 
3861  et  seq.],  shall  agree  to  maintain  the 
perennial  cover  for  a  minimum  of  3 
years. 

(iii)  Conserving  crops 

The  Secretary  may  permit,  subject  to 
such  terms  and  conditions  as  the  Secre- 
tary may  prescribe,  all  or  any  part  of  the 
acreage  to  be  devoted  to  sweet  sorghima, 
guar,  sesame,  castor  beans,  crambe,  plan- 
tago  ovato,  triticale,  rye,  mung  beans, 
milkweed,  or  other  commodity,  if  the  Sec- 
retary determines  that  the  production  is 
needed  to  provide  an  adequate  supply  of 
the  commodities,  is  not  likely  to  increase 
the  cost  of  the  price  support  program,  and 
will  not  affect  farm  income  adversely. 

(C)  Haying  and  grazing 

(i)  In  general 

Except  as  provided  in  clause  (ii),  haying 
and  grazing  of  reduced  acreage,  acreage 
devoted  to  a  conservation  use  imder  sub- 
section (c)(1)(E)  of  this  section,  and  acre- 
age diverted  from  production  under  a  land 
diversion  program  established  under  this 
section  shall  be  permitted,  except  during 
any  consecutive  5-month  period  that  is  es- 
tablished by  the  State  committee  estab- 
lished under  section  590h(b)  of  title  16  for 
a  State.  The  5-month  period  shall  be  es- 
tablished during  the  period  begiiming 
April  1,  and  ending  October  31,  of  a  year. 

(ii)  Natural  disasters 

In  the  case  of  a  natural  disaster,  the 
Secretary  may  permit  unlimited  haying 
and  grazing  on  the  acreage.  The  Secretary 
may  not  exclude  irrigated  or  irrigable 
acreage  not  planted  in  alfalfa  when  exer- 
cising the  authority  under  this  clause. 

(D)  Water  storage  uses 

(i)  In  general 

The  regulations  issued  by  the  Secretary 
under  paragraph  (2)  with  respect  to  acre- 
age required  to  be  devoted  to  conservation 
uses  shall  provide  that  land  that  has  been 
converted  to  water  storage  uses  shall  be 


§ 1444f 


TITLE  7— AGRICULTURE 


Page  476 


considered  to  be  devoted  to  conservation 
uses  if  the  land  was  devoted  to  wheat, 
feed  gxains,  cotton,  rice,  or  oilseeds  in  at 
least  3  of  the  immediately  preceding  5 
years.  The  land  shall  be  considered  to  be 
devoted  to  conservation  uses  for  the 
period  that  the  land  remains  in  water 
storage  uses,  but  not  to  exceed  5  years 
subsequent  to  its  conversion  to  water  stor- 
age uses. 

(ii)  Limitations 

Land  converted  to  water  storage  uses 
for  the  purposes  of  this  subparagraph 
may  not  be  devoted  to  any  commercial 
use,  including  commercial  fish  production. 
The  water  stored  on  the  land  may  not  be 
groimd  water.  The  farm  on  which  the 
land  is  located  must  have  been  irrigated 
with  ground  water  during  at  least  1  of  the 
preceding  5  crop  years. 

(E)  Summer  fallow 

In  determining  the  quantity  of  land  to  be 
devoted  to  conservation  uses  under  an  acre- 
age limitation  program  with  respect  to  land 
that  has  been  farmed  under  summer  fallow 
practices,  as  defined  by  the  Secretary,  the 
Secretary  shall  consider  the  effects  of  soil 
erosion  and  such  other  factors  as  the  Secre- 
tary considers  appropriate. 

(5)  Land  diversion  payments 

(A)  In  general 

The  Secretary  may  make  land  diversion 
pasntnents  to  producers  of  feed  grains, 
whether  or  not  an  acreage  limitation  pro- 
gram for  feed  grains  is  in  effect,  if  the  Sec- 
retary determines  that  the  land  diversion 
pasnnents  are  necessary  to  assist  in  adjust- 
ing the  total  national  acreage  of  feed  grains 
to  desirable  goals.  The  land  diversion  pay- 
ments shall  be  made  to  producers  who,  to 
the  extent  prescribed  by  the  Secretary, 
devote  to  approved  conservation  uses  an 
acreage  of  cropland  on  the  farm  in  accord- 
ance with  land  diversion  contracts  entered 
into  by  the  Secretary  with  the  producers. 

(B)  Amounts 

The  amounts  payable  to  producers  imder 
land  diversion  contracts  may  be  determined 
through  the  submission  of  bids  for  the  con- 
tracts by  producers  in  such  manner  as  the 
Secretary  may  prescribe  or  through  such 
other  means  as  the  Secretary  determines 
appropriate.  In  determining  the  acceptabil- 
ity of  contract  offers,  the  Secretary  shall 
take  into  consideration  the  extent  of  the  di- 
version to  be  imdertaken  by  the  producers 
and  the  productivity  of  the  acreage  divert- 
ed. 

(C)  Limitation  on  diverted  acreage 

The  Secretary  shall  limit  the  total  acre- 
age to  be  diverted  imder  agreements  in  any 
county  or  local  commiuiity  so  as  not  to 
affect  adversely  the  economy  of  the  county 
or  local  commimity. 


(6)  Conservation  practices 

(A)  Wildlife  food  plots  or  habitat 

The  reduced  acreage  and  additional  di- 
verted acreage  may  be  devoted  to  wildlife 
food  plots  or  wildlife  habitat  in  conformity 
with  standards  established  by  the  Secretary 
in  consultation  with  wildlife  agencies.  The 
Secretary  may  pay  an  appropriate  share  of 
the  cost  of  practices  designed  to  carry  out 
the  purposes  of  this  subparagraph. 

(B)  Soil  and  water  conservation  practices 

The  Secretary  may  also  pay  an  appropri- 
ate share  of  the  cost  of  approved  soil  and 
water  conservation  practices  (including 
practices  that  may  be  effective  for  a 
number  of  years)  established  by  the  produc- 
er on  acreage  required  to  be  devoted  to  con- 
servation uses  or  on  additional  diverted 
acreage. 

(C)  Public  accessibility 

The  Secretary  may  provide  for  an  addi- 
tional payment  on  the  acreage  in  an 
amount  determined  by  the  Secretary  to  be 
appropriate  in  relation  to  the  benefit  to  the 
general  public  if  the  producer  agrees  to 
permit,  without  other  compensation,  access 
to  all  or  such  portion  of  the  farm,  as  the 
Secretary  may  prescribe,  by  the  general 
public,  for  hunting,  trapping,  fishing,  and 
hildng,  subject  to  applicable  State  and  Fed- 
eral regulations. 

(7)  Participation  agreements 

(A)  In  general 

Producers  on  a  farm  desiring  to  partici- 
pate in  the  program  conducted  under  this 
subsection  shall  execute  an  agreement  with 
the  Secretary  providing  for  the  participa- 
tion not  later  than  such  date  as  the  Secre- 
tary may  prescribe. 

(B)  Modification  or  termination 

The  Secretary  may,  by  mutual  agreement 
with  producers  on  a  farm,  modify  or  termi- 
nate any  such  agreement  if  the  Secretary 
determines  the  action  necessary  because  of 
an  emergency  created  by  drought  or  other 
disaster  or  to  prevent  or  alleviate  a  shortage 
in  the  supply  of  agricultural  commodities. 
The  Secretary  may  modify  the  agreement 
under  this  subparagraph  for  the  purpose  of 
alleviating  a  shortage  in  the  supply  of  agri- 
cultural commodities  only  if  there  has  been 
a  significant  change  in  the  estimated  stocks 
of  the  commodity  since  the  Secretary  an- 
nounced the  final  terms  and  conditions  of 
the  program  for  the  crop  of  feed  grains. 

(8)  Special  oats  plantings 

In  any  crop  year  that  the  Secretary  deter- 
mines that  projected  domestic  production  of 
oats  will  not  fulfill  the  projected  domestic 
demand  for  oats,  notwithstanding  the  forego- 
ing provisions  of  this  subsection,  the  Secre- 
tary— 

(A)  may  provide  that  any  reduced  acreage 
may  be  planted  to  oats  for  harvest; 

(B)  may  make  program  benefits  (includ- 
ing loans,  purchases,  and  payments)  avail- 
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able  under  the  annual  program  for  oats 
under  this  section  available  to  producers 
with  respect  to  acreage  planted  to  oats 
under  this  paragraph;  and 

(C)  shall  not  make  program  benefits  other 
than  the  benefits  specified  in  subparagraph 
(B)  available  to  producers  with  respect  to 
acreage  planted  to  oats  under  this  para- 
graph. 

(f)  Inventory  reduction  payments 

(1)  In  general 

The  Secretary  may,  for  each  of  the  1991 
through  1995  crops  of  feed  grains,  make  pay- 
ments available  to  producers  who  meet  the 
requirements  of  this  subsection. 

(2)  Form 

The  payments  may  be  made  in  the  form  of 
marketing  certificates. 

(3)  Payments 

Payments  imder  this  subsection  shall  be  de- 
termined in  the  same  manner  as  provided  in 
subsection  (b)  of  this  section. 

(4)  Eligibility 

A  producer  shall  be  eligible  to  receive  a  pay- 
ment under  this  subsection  for  a  crop  if  the 
producer— 

(A)  agrees  to  forgo  obtaining  a  loan  or 
purchase  agreement  under  subsection  (a)  of 
this  section; 

(B)  agrees  to  forgo  receiving  payments 
under  subsection  (c)  of  this  section; 

(C)  does  not  plant  feed  grains  for  harvest 
in  excess  of  the  crop  acreage  base  reduced 
by  one-half  of  any  acreage  required  to  be  di- 
verted from  production  under  subsection  (e) 
of  this  section;  and 

(D)  otherwise  complies  with  this  section. 

(g)  Pilot  voluntary  production  limitation  program 

(1)  In  general 

Effective  for  the  1992  or  1993  crops  (and,  if 
the  Secretary  so  determines,  the  1994  and 
1995  crops),  if  a  feed  grain  acreage  limitation 
program  or  a  land  diversion  program  is  an- 
noimced  under  subsection  (e)  of  this  section 
for  such  crops,  the  Secretary  shall  carry  out  a 
pilot  program  in  at  least  15  counties  in  at 
least  2  States  where  producers  express  an  in- 
terest in  participating  in  the  pilot  program 
under  which  the  producers  on  a  farm  shall  be 
considered  to  have  met  the  requirements  of 
such  acreage  limitation  or  land  diversion  pro- 
gram if  the  producers  meet  the  requirements 
of  the  voluntary  production  limitation  pro- 
gram established  under  this  subsection. 

(2)  Limitation  on  marketing 

In  order  to  comply  with  the  voluntary  pro- 
duction limitation  program,  the  producers  on 
a  farm  must  agree  not  to  market,  barter, 
donate,  or  use  on  the  farm  (including  use  as 
feed  for  livestock)  in  a  marketing  year  a 
quantity  of  feed  grains  in  excess  of  the  feed 
grain  production  limitation  quantity  for  the 
farm  for  the  marketing  year. 

(3)  Production  limitation  quantity 

For  purposes  of  this  subsection,  the  produc- 
tion limitation  quantity  for  a  farm  for  a  mar- 


keting year  for  a  crop  shall  equal  the  product 
obtained  by  multiplying— 

(A)  the  acreage  permitted  to  be  planted  to 
feed  grains  under  the  acreage  reduction 
program  or  land  diversion  program  in  effect 
for  the  crop  for  the  farm;  by 

(B)  the  higher  of— 

(i)  the  farm  program  payment  yield  for 
the  farm;  or 

(ii)  the  average  of  the  yield  per  harvest- 
ed acre  for  feed  grains  for  the  farm  for 
each  of  the  5  crop  years  immediately  pre- 
ceding the  crop  year  during  which  the 
producers  first  participate  in  the  program 
established  under  this  subsection,  exclud- 
ing the  crop  years  with  the  highest  and 
lowest  yield  per  harvested  acre  and  any 
crop  year  in  which  the  commodity  was 
not  planted  on  the  farm. 

(4)  Terms  and  conditions 

Producers  on  a  farm  who  elect  to  partici- 
pate in  the  program  established  under  this 
subsection  for  a  crop  of  feed  grains  shall— 

(A)  enter  into  an  agreement  with  the  Sec- 
retary providing  that  the  producers  shall 
comply  with  the  program  for  the  crop; 

(B)  not  plant  program  commodities  for 
harvest  in  a  quantity  in  excess  of  the  sum 
of  the  crop  acreage  bases  for  the  farm;  and 

(C)  be  considered  to  have  complied  with 
the  terms  and  conditions  of  the  feed  grain 
acreage  reduction  program  or  land  diversion 
program  for  the  crop,  even  though  the  acre- 
age planted  to  feed  grains  on  the  farm  ex- 
ceeds the  permitted  acreage  provided  under 
the  acreage  reduction  or  land  diversion  pro- 
gram. 

(5)  Excess  production 

(A)  In  general 

Any  quantity  of  feed  grains  produced  in  a 
crop  year  on  a  farm  in  excess  of  the  produc- 
tion limitation  quantity  for  the  farm  may 
be  stored  by  the  producers  for  a  period  of 
not  to  exceed  5  marketing  years  and  may  be 
used  only  in  accordance  with  this  para- 
graph. 

(B)  Marketing  in  subsequent  year 

(i)  Participants  in  program 

Producers  on  a  farm  who  are  participat- 
ing in  the  program  established  imder  this 
subsection  may  market,  barter,  or  use  a 
quantity  of  the  excess  feed  grains  referred 
to  in  subparagraph  (A)  equal  to  the  dif- 
ference between  the  production  limitation 
quantity  for  the  farm  for  the  crop  year 
subsequent  to  the  crop  year  in  which  the 
excess  feed  grains  are  produced  less  the 
quantity  of  feed  grains  produced  on  the 
farm  during  the  crop  year. 

(ii)  Participants  in  acreage  reduction  program 

Producers  on  a  farm  who  are  participat- 
ing in  an  acreage  reduction  or  a  land  di- 
version program  for  a  crop  of  feed  grains 
may  market,  barter,  or  use  a  quantity  of 
the  excess  feed  grains  referred  to  in  sub- 
paragraph (A)  in  an  amoimt  that  reflects 
the  quantity  of  feed  grains  that  would  be 
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expected  to  be  produced  on  acreage  that 
the  producers  agree  to  devote  to  approved 
conservation  uses  (in  excess  of  any  acre- 
age reduction  or  land  diversion  require- 
ments) during  a  crop  year,  as  determined 
by  the  Secretary. 

(6)  Duties  of  Secretary 

In  carrying  out  the  pilot  program  estab- 
lished under  this  subsection,  the  Secretary— 

(A)  shall  issue  such  regulations  as  are  nec- 
essary to  carry  out  the  program; 

(B)  may  require  increased  acreage  reduc- 
tion or  land  diversion  requirements  with  re- 
spect to  producers  who  have  had  excess 
feed  grain  production  in  order  to  allow  the 
producers  to  market,  barter,  or  use  the  pro- 
duction in  subsequent  years; 

(C)  shall  take  appropriate  measures  de- 
signed to  prevent  the  circumvention  of  the 
program  established  under  this  subsection, 
including  the  imposition  of  penalties; 

(D)  may  require  producers  who  partici- 
pate in  the  program  for  a  crop,  but  who  fail 
to  comply  with  the  terms  and  conditions  of 
the  program,  to  refund  all  or  a  part  of  any 
deficiency  payments  received  with  respect 
to  the  crop; 

(E)  may  require  the  forfeiture  to  the 
Commodity  Credit  Corporation  of  any  feed 
grains  that  are  produced  in  excess  of  the 
production  limitation  quantity  and  that  are 
not  marketed,  bartered,  or  used  within  5 
marketing  years;  and 

(F)  shall  ensure  equitable  treatment  for 
producers  who  participate  in  the  pilot  pro- 
gram if  the  Secretary  allows  increases 
(based  on  actual  production  levels)  in  the 
determination  of  farm  program  payment 
yields  for  feed  grains  for  the  farm. 

(7)  Report 

(A)  In  general 

The  Comptroller  General  of  the  United 
States  shall  prepare  a  report  that  evaluates 
the  pilot  program  carried  out  under  this 
subsection. 

(B)  Submission 

The  Comptroller  General  shall  submit  a 
copy  of  the  report  required  by  subpara- 
graph (A)  to  the  Committee  on  Agriculture 
of  the  House  of  Representatives,  the  Com- 
mittee on  Agriculture,  Nutrition,  and  For- 
estry of  the  Senate,  and  the  Secretary. 

(h)  Equitable  relief 

(1)  Loans,  purchases,  and  payments 

If  the  failure  of  a  producer  to  comply  fully 
with  the  terms  and  conditions  of  the  program 
conducted  under  this  section  precludes  the 
making  of  loans,  purchases,  and  payments, 
the  Secretary  may,  nevertheless,  make  such 
loans,  purchases,  and  pajmients  in  such 
amounts  as  the  Secretary  determines  are  eq- 
uitable in  relation  to  the  seriousness  of  the 
failure.  The  Secretary  may  consider  whether 
the  producer  made  a  good  faith  effort  to 
comply  fully  with  the  terms  and  conditions  of 
such  program  in  determining  whether  equita- 
ble relief  is  warranted  under  this  paragraph. 


(2)  Deadlines  and  program  requirements 

The  Secretary  may  authorize  the  county 
and  State  committees  established  under  sec- 
tion 590h(b)  of  title  16  to  waive  or  modify 
deadlines  and  other  program  requirements  in 
cases  in  which  lateness  or  failure  to  meet 
such  other  requirements  does  not  affect  ad- 
versely the  operation  of  the  program. 

(i)  Regulations 

The  Secretary  may  issue  such  regulations  as 
the  Secretary  determines  necessary  to  carry  out 
this  section. 

(j)  Commodity  Credit  Corporation 

The  Secretary  shaU  carry  out  the  program 
authorized  by  this  section  through  the  Com- 
modity Credit  Corporation. 

(k)  Assignment  of  payments 

The  provisions  of  section  590h(g)  of  title  16 
(relating  to  assignment  of  payments)  shall 
apply  to  payments  under  this  section. 

(/)  Sharing  of  payments 

The  Secretary  shall  provide  for  the  sharing 
of  payments  made  under  this  section  for  any 
farm  among  the  producers  on  the  farm  on  a 
fair  and  equitable  basis. 

(m)  Tenants  and  sharecroppers 

The  Secretary  shall  provide  adequate  safe- 
guards to  protect  the  interests  of  tenants  and 
sharecroppers. 

(n)  Cross-compliance 

(1)  In  general 

Compliance  on  a  farm  with  the  terms  and 
conditions  of  any  other  commodity  program, 
or  compliance  with  crop  acreage  base  require- 
ments for  any  other  commodity,  may  not  be 
required  as  a  condition  of  eligibility  for  loans, 
purchases,  or  payments  under  this  section. 

(2)  Compliance  on  other  farms 

The  Secretary  may  not  require  producers 
on  a  farm,  as  a  condition  of  eligibility  for 
loans,  purchases,  or  payments  under  this  sec- 
tion for  the  farm,  to  comply  with  the  terms 
and  conditions  of  the  feed  grains  program 
with  respect  to  any  other  farm  operated  by 
the  producers. 

(o)  Public  comment  on  feed  grains  program 

(1)  In  general 

In  order  to  ensure  that  producers  and  con- 
sumers of  feed  grains  are  provided  with  rea- 
sonable opportunity  to  comment  on  the 
annual  program  determinations  concerning 
the  price  support  and  acreage  reduction  pro- 
gram for  each  of  the  1992  and  subsequent 
crops  of  feed  grains,  the  Secretary  shall  re- 
quest public  comment  regarding  the  feed 
grains  program  in  accordance  with  this  sub- 
section. 

(2)  Options 

Not  less  than  60  days  before  the  program  is 
announced  for  a  crop  of  feed  grains  under 
this  section,  the  Secretary  shall  propose  for 
public  comment  various  program  options  for 
the  crop  of  feed  grains. 
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(3)  Analyses 

Each  option  proposed  by  the  Secretary 
shall  be  accompanied  by  an  analysis  that  in- 
cludes the  estimated  planted  acreage,  produc- 
tion, domestic  and  export  use,  ending  stocks, 
season  average  producer  price,  program  par- 
ticipation rate,  and  cost  to  the  Federal  Gov- 
ernment that  would  likely  result  from  each 
option. 

(4)  Estimates 

In  announcing  the  program  for  a  crop  of 
feed  grains  under  this  section,  the  Secretary 
shall  include  an  estimate  of  the  planted  acre- 
age, production,  domestic  and  export  use, 
ending  stocks,  season  average  producer  price, 
program  participation  rate,  and  cost  to  the 
Federal  Government  that  is  expected  to 
result  from  the  program  as  annoimced. 
(p)  Malting  barley 

(1)  Assessment  required 

In  order  to  help  offset  costs  associated  with 
deficiency  payments  made  available  under 
this  section  to  producers  of  barley,  the  Secre- 
tary shall  provide  for  an  assessment  for  each 
of  the  1991  through  1995  crop  years  to  be 
levied  on  any  producer  of  malting  barley  pro- 
duced on  a  farm  that  is  enrolled  for  the  crop 
year  in  the  production  adjustment  program 
under  this  section.  The  Secretary  shall  estab- 
lish such  assessment  at  not  more  than  5  per- 
cent of  the  value  of  the  malting  barley  pro- 
duced on  program  payment  acres  on  the  farm 
during  each  of  the  1991  through  1995  crop 
years.  The  production  per  acre  on  which  the 
assessment  is  based  shall  not  be  greater  than 
the  farm  program  payment  yield. 

(2)  Value  of  malting  barley 

The  Secretary  may  establish  the  value  of 
such  malting  barley  at  the  lesser  of  the  State 
or  national  weighted  average  market  price  re- 
ceived by  producers  of  malting  barley  for  the 
first  5  months  of  the  marketing  year.  In  cal- 
culating the  State  or  national  weighted  aver- 
age market  price,  the  Secretary  may  exclude 
the  value  of  malting  barley  that  is  contracted 
for  sale  by  producers  prior  to  planting. 

(3)  Exception  to  assessment 

In  counties  where  malting  barley  is  pro- 
duced, participating  barley  producers  may 
certify  to  the  Secretary  prior  to  computation 
of  final  deficiency  pasnnents  that  part  or  all 
of  the  producer's  production  was  (or  will  be) 
sold  or  used  for  nonmalting  purposes.  The 
portion  certified  as  sold  or  used  for  nonmalt- 
ing piuposes  shall  not  be  subject  to  the  as- 
sessment. The  Secretary  may  require  produc- 
ers to  provide  to  the  Secretary  such  dociunen- 
tation  as  the  Secretary  considers  appropriate 
to  carry  out  this  paragraph. 
(q)  Price  support  for  high  moisture  feed  grains 
(1)  Recourse  loans 

Notwithstanding  any  other  provision  of  law, 
effective  for  each  of  the  1991  through  1995 
crops  of  feed  grains,  the  Secretary  (through 
the  Commodity  Credit  Corporation)  shall 
make  available  recoiu^e  loans,  as  determined 
by  the  Secretary,  to  producers  on  a  farm 
who— 


(A)  normally  harvest  all  or  a  portion  of 
their  crop  of  feed  grains  in  a  high  moisture 
state,  hereinafter  in  this  subsection  defined 
as  a  feed  grain  having  a  moisture  content  in 
excess  of  Commodity  Credit  Corporation 
standards  for  loans  made  by  the  Secretary 
under  paragraphs  (1)  and  (6)  of  subsection 
(a)  of  this  section; 

(B)(i)  present  certified  scale  tickets  from 
an  inspected,  certified  commercial  scale,  in- 
cluding licensed  warehouses,  feedlots,  feed 
mills,  distilleries,  or  other  similar  entities 
approved  by  the  Secretary,  pursuant  to  reg- 
ulations issued  by  the  Secretary;  or 

(ii)  present  field  or  other  physical  meas- 
urements of  the  standing  or  stored  feed 
grain  crop  in  regions  of  the  country,  as  de- 
termined by  the  Secretary,  that  do  not  have 
certified  commercial  scales  from  which  cer- 
tified scale  tickets  may  be  obtained  within 
reasonable  proximity  of  harvest  operation; 

(C)  certify  that  they  were  the  owners  of 
the  feed  grain  at  the  time  of  delivery  to, 
and  that  the  quantity  to  be  placed  under 
loan  was  in  fact  harvested  on  the  farm  and 
delivered  to,  a  f eedlot,  feed  mill,  or  commer- 
cial or  on-f arm  high-moistiu*e  storage  facili- 
ty, or  to  such  facilities  maintained  by  the 
users  of  such  high-moisture  feed  grain; 

(D)  comply  with  deadlines  established  by 
the  Secretary  for  harvesting  the  feed  grain 
and  submit  applications  for  loans  within 
deadlines  established  by  the  Secretary;  and 

(E)  participate  in  an  acreage  limitation 
program  for  the  crop  of  feed  grains  estab- 
lished by  the  Secretary. 

(2)  Eligibility  of  acquired  feed  grains 

The  loans  shall  be  made  on  a  quantity  of 
feed  grains  of  the  same  crop  acquired  by  the 
producer  equivalent  to  a  quantity  determined 
by  multiplying— 

(A)  the  acreage  of  the  feed  grain  in  a  high 
moisture  state  harvested  on  the  producer's 
farm;  by 

(B)  the  lower  of  the  farm  program  pay- 
ment yield  or  the  actual  yield  on  a  field,  as 
determined  by  the  Secretary,  that  is  similar 
to  the  field  from  which  such  high  moisture 
feed  grain  was  obtained. 

(r)  Crops 

Notwithstanding  any  other  provision  of  law, 
this  section  shall  be  effective  only  for  the  1991 
through  1995  crops  of  feed  grains. 

(Oct.  31,  1949,  ch.  792,  title  I,  §  105B,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  IV,  §  401(3), 
104  Stat.  3401,  and  amended  Nov.  5,  1990,  Pub. 
L.  101-508,  title  I,  §§  1101(b),  1102(b),  1103(b). 
104  Stat.  1388-1,  1388-2;  Dec.  13,  1991,  Pub.  L. 
102-237,  title  I,  §§  102(c),  103(a),  105,  106(c), 
108.  113(4),  (5),  114(b)(1),  105  Stat.  1822,  1823, 
1825,  1828,  1837,  1839.) 

References  in  Text 

The  Federal  Crop  Insurance  Act,  referred  to  in 
subsec.  (c)(2)(C),  (D)(i)(III).  is  title  V  of  act  Feb.  16. 
1938,  ch.  30.  52  Stat.  72,  as  amended,  which  is  classi- 
fied generally  to  chapter  36  (S  1501  et  seq.)  of  this 
title.  For  complete  classification  of  this  Act  to  the 
Code,  see  section  1501  of  this  title  and  Tables. 
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This  Act,  referred  to  in  subsecs.  (cKlXPKiii)  and 
(e)(1)(A),  (2)(H).  is  act  Oct.  31,  1949,  ch.  792,  63  Stat. 
1051,  as  amended,  known  as  the  Agricultural  Act  of 
1949,  which  is  classified  principally  to  this  chapter 
(§1421  et  seq.).  For  complete  classification  of  this  Act 
to  the  Code,  see  Short  Title  note  set  out  under  section 
1421  of  this  title  and  Tables. 

The  Pood  Security  Act  of  1985,  referred  to  in  subsec. 
(e)(1)(B),  (4)(B)(ii)(II),  is  Pub.  L.  99-198,  Dec.  23,  1985, 
99  Stat.  1354.  as  amended.  Subtitles  D  and  G  of  title 
XII  of  the  Act  are  classified  generally  to  subchapters 
IV  (§  3831  et  seq.)  and  VII  (|  3861  et  seq.),  respectively, 
of  chapter  58  of  Title  16,  Conservation.  For  complete 
classification  of  this  Act  to  the  Code,  see  Short  Title 
of  1985  Amendment  note  set  out  under  section  1281  of 
this  title  and  Tables. 

AMENDBilENTS 

1991— Subsec.  (c)(l)(B)(iii)(IV)(bb).  Pub.  L.  102-237, 
§  113(4),  substituted  "calculations"  for  "Calculations" 
in  heading. 

Subsec.  (c)(l)(F)(i).  Pub.  L.  102-237,  §  102(c)(1),  in 
introductory  provisions  substituted  "castor  beans,"  for 
"sesame,  castor  beans,  crambe,"  and  "rye,  millet, 
mung  beans,"  for  "rye,  mung  beans,"  and  in  subcl.  (I) 
struck  out  "and  will  not  affect  farm  income  adversely" 
after  "program". 

Subsec.  (c)(l)(F)(ii).  Pub.  L.  102-237,  §  102(c)(2),  sub- 
stituted "mustard  seed,  sesame,  crambe,  and"  for 
"mustard  seed,  and". 

Subsec.  (c)(l)(F)(iii).  Pub.  L.  102-237,  §  103(a),  added 
cl.  (iii). 

Subsec.  (e)(2)(G).  Pub.  L.  102-237,  §  108(1),  inserted 
at  end  "The  Secretary  shall  make  an  annual  determi- 
nation of  whether  to  exempt  such  producers  from 
compliance  with  any  acreage  limitation  under  this 
paragraph  and  shall  announce  such  determixiation  in 
the  Federal  Register." 

Subsec.  (e)(2)(H).  Pub.  L.  102-237,  §  105.  added 
subpar.  (H). 

Subsec.  (e)(4)(B)(i).  Pub.  L.  102-237,  §  106(c),  amend- 
ed cl.  (i)  generally.  Prior  to  amendment,  cl.  (i)  read  as 
follows:  "(i)  In  general.— Except  as  provided  in  para- 
graph (2),  a  producer  who  participates  in  an  acreage 
reduction  program  established  for  a  crop  of  feed 
grains  imder  this  subsection  shall  be  required  to  plant 
to  an  annual  or  perennial  cover  50  percent  (or  more,  at 
the  option  of  the  producer)  of  the  acreage  that  is  re- 
quired to  be  removed  from  the  production  of  feed 
grains,  but  not  to  exceed  5  percent  (or  more,  at  the 
option  of  the  producer)  of  the  crop  acreage  base  estab- 
lished for  the  crop.  This  requirement  shall  not  apply 
with  respect  to  arid  areas  (including  simuner  fallow 
areas),  as  determined  by  the  Secretary." 

Subsec.  (g)(1).  Pub.  L.  102-237,  §  113(5)(A),  substitut- 
ed "subsection  (e)"  for  "subsection  (d)". 

Subsec.  (g)(6)(E).  Pub.  L.  102-237,  §  113(5)(B),  substi- 
tuted "are"  for  "is"  in  two  places. 

Subsec.  (p).  Pub.  L.  102-237,  §  108(2),  added  subsec. 
(p)  and  struck  out  former  subsec.  (p)  which  read  as 
follows:  "In  order  to  help  offset  costs  associated  with 
deficiency  pasmients  made  available  under  this  section 
to  producers  of  barley,  the  Secretary  shall  provide  for 
an  assessment  for  each  of  the  1991  through  1995  crop 
years  to  be  levied  on  producers  of  malting  barley  that 
are  participating  In  the  production  adjustment  pro- 
gram under  this  section.  The  Secretary  shall  establish 
such  assessment  at  no  more  than  5  percent  of  the 
value  of  malting  barley  produced  on  the  farm  during 
each  of  the  1991  through  1995  crop  years." 

Subsecs.  (q),  (r).  Pub.  L.  102-237,  §  114(b)(1),  added 
subsec.  (q)  and  redesignated  former  subsec.  (q)  as  (r). 

1990-Subsec.  (c)(l)(B)(ii).  Pub.  L.  101-508,  §  1102(b), 
amended  cl.  (ii)  generally.  Prior  to  amendment,  cl.  (ii) 
read  as  follows:  "Payment  rate  of  1994  and  1995 
CROPS.— The  pasnnent  rate  for  each  of  the  1994  and 
1995  crops  of  com,  grain  sorghums,  oats,  and  barley 
shall  be  determined  as  provided  in  clause  (i)." 

Subsec.  (c)(l)(C)(ii).  Pub.  L.  101-508.  §  1101(b),  sub- 
stituted "85  percent"  for  "100  percent". 


Subsec.  (e)(1)(F).  Pub.  L.  101-508,  §  1103(b),  amend- 
ed subpar.  (F)  generally.  Prior  to  amendment,  subpar. 
(F)  read  as  follows:  "Acreage  limitation  program  for 
1991  CROP.— In  the  case  of  the  1991  crop  of  com.  the 
Secretary  shall  provide  for  an  acreage  limitation  pro- 
gram (as  described  in  paragraph  (2))  as  provided  in 
subparagraph  (G)." 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-508  effective  Nov.  29, 
1990.  see  section  1301  of  Pub.  L.  101-508,  set  out  as  a 
note  under  section  511r  of  this  title. 

Effective  Date 

Section  effective  beginning  with  1991  crop  of  an  ag- 
ricultural commodity,  with  provision  for  prior  crops, 
see  section  1171  of  Pub.  L.  101-624,  set  out  as  an  Effec- 
tive Date  of  1990  Amendment  note  under  section  1421 
of  this  title. 

Acreage  Reduction  Programs  for  1992  Through 
1995  Crops 

Secretary  of  Agriculture  to  announce  acreage  limita- 
tion program  for  each  of  1992  through  1995  crops  of 
wheat,  com,  grain  sorghum,  and  barley,  which  shall 
not  apply  if  stocks-to-use  ratio  will  be  less  than  34  per- 
cent in  the  case  of  wheat  and  20  percent  in  the  case  of 
com,  grain  sorghum,  and  barley,  and  which  will  also 
not  apply  if  quantity  of  soybeans  on  hand  at  begin- 
ning of  the  marketing  year  for  the  1991  crop  of  soy- 
beans (excluding  any  quantity  of  soybeans  of  the  1991 
crop)  will  be  less  than  325,000,000  bushels,  see  section 
1104  of  Pub.  L.  101-508,  set  out  as  a  note  under  section 
1445b-3a  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1308,  1426, 
1445b-3a,  1445h,  1445J,  1463,  5822  of  this  title. 

§1444f-l.     Repealed.     Pub.     L.     102-237,     title     I, 
§  114(b)(2),  Dec.  13, 1991, 105  Stat.  1840 

Section,  Pub.  L.  101-624,  title  IV.  §404,  Nov.  28. 
1990,  104  Stat.  3419,  related  to  price  support  for  high 
moisture  feed  grains.  See  section  1444f(q)  of  this  title. 

§  1445.  Tobacco  price  support  levels  for  1960  and  sub- 
sequent years 

Notwithstanding  any  of  the  provisions  of  sec- 
tion 1441  of  this  title:  ISee  main  edition  for  text 
ofia)to(J)1 

(g)(1)  Effective  only  for  each  of  the  1991 
through  1995  crops  of  tobacco  for  which  price 
support  is  made  available  under  this  Act,  pro- 
ducers and  purchasers  of  such  tobacco  shall 
each  remit  to  the  Commodity  Credit  Corpora- 
tion a  nonrefundable  marketing  assessment  in 
an  amount  equal  to  .5  percent  of  the  national 
price  support  level  for  each  such  crop  as  other- 
wise provided  for  in  this  section. 

(2)  Such  producer  assessments  and  purchaser 
assessments  shall  be— 

(A)  collected  in  the  same  manner  as  provid- 
ed for  in  section  1445-l(d)(2)  or  1445-2(d)(3) 
of  this  title,  as  applicable;  and 

(B)  enforced  in  the  same  manner  as  provid- 
ed m  section  1445-l(h)  or  1445-2(j)  of  this 
title,  as  applicable. 

(3)  The  Secretary  may  enforce  this  subsection 
in  the  courts  of  the  United  States. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-508,  title 
I,  §  1105(f),  104  Stat.  1388-6.) 
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References  in  Text 

This  Act,  referred  to  in  subsec.  (g)(1),  is  act  Oct.  31, 
1949,  ch.  792,  63  Stat.  1051,  as  amended,  known  as  the 
Agricultural  Act  of  1949,  which  is  classified  principaUy 
to  this  chapter  (§  1421  et  seq.).  For  complete  classifica- 
tion of  this  Act  to  the  Code,  see  Short  Title  note  set 
out  under  section  1421  of  this  title  and  Tables. 

Amendments 

1990— Subsec.  (g).  Pub.  L.  101-508  added  subsec.  (g). 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-508  effective  Nov.  29, 
1990,  see  section  1301  of  Pub.  L.  101-508,  set  out  as  a 
note  under  section  51  Ir  of  this  title. 

§  1445-1.  Producer  contributions  and  purchaser  as- 
sessments for  No  Net  Cost  Tobacco  Fund 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1314,  1314h, 
1445, 1445-2  of  this  title. 

§  1445-2.  Marketing  assessments  to  No  Net  Cost  To- 
bacco Account 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1314,  1314h, 
1445  of  this  title. 

§  1445a.  Wheat  price  support  levels;  "cooperator"  de- 
fined 

Inapplicability  to  1991  Through  1995  Crops  of 
Wheat 

Pub.  L.  101-624,  title  III.  §  305,  Nov.  28,  1990,  104 
Stat.  3400,  provided  that:  "Section  107  of  the  Agricul- 
tural Act  of  1949  (7  U.S.C.  1445a)  shall  not  be  applica- 
ble to  the  1991  through  1995  crops  of  wheat." 

§§  1445b,  1445b-l.  Repealed.  Pub.  L.  101-624,  title  III, 
§  301(1),  Nov.  28, 1990, 104  Stat.  3382 

Section  1445b,  act  Oct.  31.  1949,  ch.  792,  title  I. 
§  107 A.  as  added  Sept.  29, 1977.  Pub.  L.  95-113,  title  IV, 
§§401,  402,  91  Stat.  921.  924,  and  amended  Mar.  18, 
1980,  Pub.  L.  96-213,  §§  3.  4(d).  94  Stat.  119.  120;  Sept. 
26,  1980,  Pub.  L.  96-365,  title  II.  §  201(d),  94  Stat.  1320; 
Dec.  3,  1980,  Pub.  L.  96-494,  title  II,  §  202(b),  94  Stat. 
2570,  related  to  loan  rates  and  target  prices  for  the 
1977  through  1981  crops  of  wheat. 

Section  1445b-l,  act  Oct.  31,  1949,  ch.  792,  title  I, 
§  107B,  as  added  Dec.  22.  1981.  Pub.  L.  97-98,  title  III, 
§  301.  95  Stat.  1221;  Sept.  8.  1982,  Pub.  L.  97-253,  title 
I.  §§  121.  122.  96  Stat.  768,  and  amended  Sept.  29, 1983, 
Pub.  L.  98-100,  §  Kb),  97  Stat.  718;  Apr.  10,  1984,  Pub. 
L.  98-258,  title  I,  §§  101-103,  98  Stat.  130.  131.  related 
to  loan  rates  and  target  prices  for  1982  through  1985 
wheat  crops. 

Effective  Date  of  Repeal 

Repeal  effective  beginning  with  1991  crop  of  an  agri- 
cultural commodity,  with  provision  for  prior  crops,  see 
section  1171  of  Pub.  L.  101-624.  set  out  as  an  Effective 
Date  of  1990  Amendment  note  under  section  1421  of 
this  title. 

§  1445b-2.  Transferred 

Codification 

Section,  act  Oct.  31,  1949,  ch.  792.  title  I.  §  107C,  as 
added  Sept.  8,  1982.  Pub.  L.  97-253,  title  I,  §  120,  96 
Stat.  766,  and  amended  Dec.  23,  1985,  Pub.  L.  99-198, 
title  X,  §  1002,  99  Stat.  1446;  Dec.  22,  1987.  Pub.  L. 
100-203,  title  I.  §  1110,  101  Stat.  1330-6;  Dec.  19.  1989, 
Pub.  L.  101-239,  title  I,  §  1003(b)(1),  103  Stat.  2108; 
Nov.  28,  1990,  Pub.  L.  101-624,  title  XI.  §  1121(a),  104 


Stat.  3500,  which  related  to  advance  deficiency  and  di- 
version payments,  was  renumbered  section  114  of  act 
Oct.  31,  1949,  by  Pub.  L,  101-624,  §  1161(a)(1),  and 
transferred  to  section  1445j  of  this  title. 

§  1445b-3.  Omitted 

Codification 

Section,  act  Oct.  31,  1949,  ch.  792,  title  I,  §  107A,  for- 
merly §  107D,  as  added  Dec.  23,  1985.  Pub.  L.  99-198. 
title  III,  §  308,  99  Stat.  1383,  and  amended  Feb.  28, 
1986,  Pub.  L.  99-253,  §  1,  100  Stat.  36;  Mar.  20,  1986, 
Pub.  L.  99-260,  §§2(a),  7(a),  100  Stat.  45,  50;  Oct.  18, 
1986,  Pub.  L.  99-500,  §  152, 100  Stat.  1783-352,  and  Oct. 
30,  1986,  Pub.  L.  99-591,  §  152,  100  Stat.  3341-355;  Nov. 
10,  1986,  Pub.  L.  99-641,  title  II,  §  202,  100  Stat.  3563; 
May  27,  1987,  Pub.  L.  100-45,  §  2,  101  Stat.  318;  Dec. 
22,  1987,  Pub.  L.  100-203,  title  I,  §§  1101(a),  1102(a), 
1111,  1113(a),  1201,  101  Stat.  1330-1,  1330-2,  1330-7. 
1330-8.  1330-10;  renumbered  §  107A,  Nov.  28,  1990, 
Pub.  L.  101-624,  title  III,  §  301(2),  104  Stat.  3382,  relat- 
ed to  loan  rates  and  target  prices.  See  Effective  and 
Termination  Dates  note  below. 

A  prior  section  107A  of  act  Oct.  31,  1949,  ch.  792, 
title  I,  as  added  Sept.  29,  1977,  Pub.  L.  95-113,  title  IV, 
§§  401,  402,  91  Stat.  921,  924,  was  classified  to  section 
1445b  of  this  title,  prior  to  repeal  by  section  301(1)  of 
Pub.  L.  101-624. 

Effective  and  Termination  Dates 

Section  308  of  Pub.  L.  99-198  provided  that  this  sec- 
tion is  effective  only  for  the  1986  through  1990  crops 
of  wheat. 

§  1445b-3a.  Loans,  payments,  and  acreage  reduction 
programs  for  1991  through  1995  crops  of  wheat 

(a)  Loans  and  purchases 

(1)  In  general 

Except  as  otherwise  provided  in  this  subsec- 
tion, the  Secretary  shall  make  available  to 
producers  on  a  farm  loans  and  purchases  for 
each  of  the  1991  through  1995  crops  of  wheat 
produced  on  the  farm  at  such  level  as  the 
Secretary  determines  will  maintain  the  com- 
petitive relationship  of  wheat  to  other  grains 
in  domestic  and  export  markets  after  taking 
into  consideration  the  cost  of  producing 
wheat,  supply  and  demand  conditions,  and 
world  prices  for  wheat. 

(2)  Minimum  loan  and  purchase  level 

Except  as  provided  in  paragraphs  (3)  and 
(4),  the  loan  and  purchase  level  determined 
under  paragraph  (1)  shall  not  be  less  than  85 
percent  of  the  simple  average  price  received 
by  producers  of  wheat,  as  determined  by  the 
Secretary,  during  the  marketing  years  for  the 
immediately  preceding  5  crops  of  wheat,  ex- 
cluding the  year  in  which  the  average  price 
was  the  highest  and  the  year  in  which  the  av- 
erage price  was  the  lowest  in  such  period, 
except  that  the  loan  and  purchase  level  for  a 
crop  determined  under  this  paragraph  may 
not  be  reduced  by  more  than  5  percent  from 
the  level  determined  for  the  preceding  crop. 

(3)  Adjustments  to  support  level 
(A)  Stocks  to  use  ratio 

If  the  Secretary  estimates  for  any  market- 
ing year  that  the  ratio  of  ending  stocks  of 
wheat  to  total  use  for  the  marketing  year 
will  be— 
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(i)  equal  to  or  greater  than  30  percent, 
the  Secretary  may  reduce  the  loan  and 
purchase  level  for  wheat  for  the  corre- 
sponding crop  by  an  amount  not  to  exceed 
10  percent  in  any  year; 

(ii)  less  than  30  percent  but  not  less 
than  15  percent,  the  Secretary  may 
reduce  the  loan  and  purchase  level  for 
wheat  for  the  corresponding  crop  by  an 
amount  not  to  exceed  5  percent  in  any 
year;  or 

(iii)  less  than  15  percent,  the  Secretary 
may  not  reduce  the  loan  and  purchase 
level  for  wheat  for  the  corresponding 
crop. 

(B)  Report  to  Congress 
(i)  In  general 

If  the  Secretary  adjusts  the  level  of 
loans  and  purchases  for  wheat  imder  sub- 
paragraph (A),  the  Secretary  shall  submit 
to  the  Committee  on  Agriculture  of  the 
House  of  Representatives  and  the  Com- 
mittee on  Agriculture,  Nutrition,  and  For- 
estry of  the  Senate  a  report— 

(I)  certifying  such  adjustment  as  nec- 
essary to  prevent  the  accumulation  of 
stocks  and  to  retain  market  share;  and 

(II)  containing  a  description  of  the 
need  for  such  adjustment. 

(ii)  Effective  date  of  acUustment 

The  adjustment  shall  become  effective 
no  earlier  than  60  calendar  days  after  the 
date  of  submission  of  the  report  to  the 
Committees,  except  that  in  the  case  of 
the  1991  crop  of  wheat,  the  adjustment 
shall  become  effective  on  the  date  of  the 
submission  of  the  report. 

(C)  Competitive  position 
Notwithstanding  subparagraph  (A),  if  the 

Secretary  determines,  not  later  than  60 
days  prior  to  the  beginning  of  a  marketing 
year  for  a  crop,  that  the  effective  loan  rate 
established  for  such  crop  will  not  maintain 
a  competitive  market  position  for  wheat, 
the  Secretary  may  reduce  the  loan  and  pur- 
chase level  for  wheat  for  the  marketing 
year  by  an  amount,  in  addition  to  any  re- 
duction imder  subparagraph  (A),  not  to 
exceed  10  percent  in  any  year. 

(D)  No  effect  on  future  years 

Any  reduction  in  the  loan  and  purchase 
level  for  wheat  under  this  paragraph  shall 
not  be  considered  in  determining  the  loan 
and  purchase  level  for  wheat  for  subsequent 
years. 

(E)  Minimum  loan  rate 
Notwithstanding   subparagraph   (A),   the 

loan  rate  for  wheat  shall  not  be  less  than 
$2.44  per  bushel,  unless  such  rate  would 
exceed  80  percent  of  the  5-year  average 
market  price  determination. 
(4)  Marketing  loan  provisions 
(A)  In  general 

The  Secretary  may  permit  a  producer  to 
repay  a  loan  made  under  this  subsection  for 
a  crop  at  a  level  (except  as  provided  in  sub- 
paragraph (O)  that  is  the  lesser  of— 


(i)  the  loan  level  determined  for  the 
crop; 
(ii)  the  higher  of— 

(I)  70  percent  of  such  level; 

(II)  if  the  loan  level  for  a  crop  was  re- 
duced imder  paragraph  (3),  70  percent 
of  the  loan  level  that  would  have  been 
in  effect  but  for  the  reduction  under 
paragraph  (3);  or 

(iii)  the  prevailing  world  market  price 
for  wheat  (adjusted  to  United  States  qual- 
ity and  location),  as  determined  by  the 
Secretary. 

(B)  Prevailing  world  market  price 

If  the  Secretary  permits  a  producer  to 
repay  a  loan  in  accordance  with  subpara- 
graph (A),  the  Secretary  shall  prescribe  by 
regulation— 

(i)  a  formula  to  determine  the  prevail- 
ing world  market  price  for  wheat,  adjust- 
ed to  United  States  quality  and  location; 
and 

(ii)  a  mechanism  by  which  the  Secretary 
shall  annoimce  periodically  the  prevailing 
world  market  price  for  wheat. 

(C)  Alternative  repayment  rates 

For  each  of  the  1991  through  1995  crops 
of  wheat,  if  the  world  market  price  for 
wheat  (adjusted  to  United  States  quality 
and  location)  as  determined  by  the  Secre- 
tary, is  less  than  the  loan  level  determined 
for  the  crop,  the  Secretary  may  permit  a 
producer  to  repay  a  loan  made  under  this 
subsection  for  a  crop  at  such  level  (not  in 
excess  of  the  loan  level  determined  for  the 
crop)  as  the  Secretary  determines  will— 
(i)  minimize  potential  loan  forfeitures; 
(ii)  minimize  the  accumulation  of  wheat 
stocks  by  the  Federal  Government; 

(iii)  minimize  the  cost  incurred  by  the 
Federal  Government  in  storing  wheat; 
and 

(iv)  allow  wheat  produced  in  the  United 
States  to  be  marketed  freely  and  competi- 
tively, both  domestically  and  internation- 
ally. 

(5)  Simple  average  price 

For  purposes  of  this  section,  the  simple  av- 
erage price  received  by  producers  for  the  im- 
mediately preceding  marketing  year  shall  be 
based  on  the  latest  information  available  to 
the  Secretary  at  the  time  of  the  determina- 
tion. 

(b)  Loan  deficiency  payments 

(1)  In  general 

The  Secretary  may,  for  each  of  the  1991 
through  1995  crops  of  wheat,  make  payments 
(hereafter  in  this  section  referred  to  as  "loan 
deficiency  payments")  available  to  producers 
who,  although  eligible  to  obtain  a  loan  or  pur- 
chase agreement  under  subsection  (a)  of  this 
section,  agree  to  forgo  obtaining  the  loan  or 
agreement  in  return  for  payments  under  this 
subsection. 
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(2)  Computation 

A  payment  under  this  subsection  shall  be 
computed  by  multiplying— 

(A)  the  loan  payment  rate;  by 

(B)  the  quantity  of  wheat  the  producer  is 
eligible  to  place  under  loan  (or  obtain  a  pur- 
chase agreement)  but  for  which  the  produc- 
er forgoes  obtaining  the  loan  or  agreement 
in  return  for  payments  under  this  subsec- 
tion. 

(3)  Loan  payment  rate 

For  purposes  of  this  subsection,  the  loan 
payment  rate  shall  be  the  amount  by  which— 

(A)  the  loan  level  determined  for  the  crop 
under  subsection  (a)  of  this  section;  exceeds 

(B)  the  level  at  which  a  loan  may  be 
repaid  under  subsection  (a)  of  this  section. 

(c)  Payments 

(1)  Deficiency  payments 

(A)  In  general 

The  Secretary  shall  make  available  to 
producers  payments  (hereafter  in  this  sec- 
tion referred  to  as  "deficiency  payments") 
for  each  of  the  1991  through  1995  crops  of 
wheat  in  an  amoiuit  computed  by  multiply- 
ing— 

(i)  the  payment  rate;  by 
(ii)  the  payment  acres  for  the  crop;  by 
(iii)  the  farm  program  payment  yield  es- 
tablished for  the  crop  for  the  farm. 

(B)  Payment  rate 

(i)  Payment  rate  for  1991  through  1993  crops 

The  payment  rate  for  each  of  the  1991 
through  1993  crops  of  wheat  shall  be  the 
amoimt  by  which  the  established  price  for 
the  crop  of  wheat  exceeds  the  higher  of— 

(I)  the  national  weighted  average 
market  price  received  by  producers 
during  the  first  5  months  of  the  market- 
ing year  for  the  crop,  as  determined  by 
the  Secretary;  or 

(II)  the  loan  level  determined  for  the 
crop,  prior  to  any  adjustment  made 
under  subsection  (a)(3)  of  this  section 
for  the  marketing  year  for  the  crop  of 
wheat. 

(ii)  Payment  rate  of  1994  and  1995  crops 

The  payment  rate  for  each  of  the  1994 
and  1995  crops  of  wheat  shall  be  the 
amount  by  which  the  established  price  for 
the  crop  of  wheat  exceeds  the  higher  of — 

(I)  the  lesser  of— 

(aa)  the  national  weighted  average 
market  price  received  by  producers 
during  the  marketing  year  for  the 
crop,  as  determined  by  the  Secretary; 
or 

(bb)  the  national  weighted  average 
market  price  received  by  producers 
during  the  first  5  months  of  the  mar- 
keting year  for  the  crop,  as  deter- 
mined by  the  Secretary,  plus  10  cents 
per  bushel;  or 

(II)  the  loan  level  determined  for  the 
crop,  prior  to  any  adjustment  made 
under  subsection  (a)(3)  of  this  section 
for  the  marketing  year  for  the  crop  of 
wheat. 


(iii)  Minimum  established  price 

The  established  price  for  wheat  shall 
not  be  less  than  $4.00  per  bushel  for  each 
of  the  1991  through  1995  crops. 

(C)  Payment  acres 

Payment  acres  for  a  crop  shall  be  the 
lesser  of — 

(i)  the  number  of  acres  planted  to  the 
crop  for  harvest  within  the  permitted 
acreage;  or 

(ii)  85  percent  of  the  crop  acreage  base 
for  the  crop  for  the  farm  less  the  quantity 
of  reduced  acreage  (as  determined  under 
subsection  (e)(2)(D)  of  this  section). 

(D)  Emergency  compensation 

(i)  In  general 

Notwithstanding  the  foregoing  provi- 
sions of  this  section,  if  the  Secretary  ad- 
justs the  level  of  loans  and  purchases  for 
wheat  under  subsection  (a)(3)  of  this  sec- 
tion, the  Secretary  shall  provide  emergen- 
cy compensation  by  increasing  the  defi- 
ciency payments  for  wheat  by  such 
amount  as  the  Secretary  determines  nec- 
essary to  provide  the  same  total  return  to 
producers  as  if  the  adjustment  in  the  level 
of  loans  and  purchases  had  not  been 
made. 

(ii)  Calculation 

In  determining  the  payment  rate,  per 
bushel,  for  emergency  compensation  pay- 
ments for  a  crop  of  wheat  under  this  sub- 
paragraph, the  Secretary  shall  use  the  na- 
tional weighted  average  market  price,  per 
bushel  of  wheat,  received  by  producers 
during  the  marketing  year  for  the  crop,  as 
determined  by  the  Secretary. 

(iii)  Deadlines  for  estimates  and  availability 

Notwithstanding  any  other  provision  of 
this  Act,  the  Secretary  shall— 

(I)  by  December  1  of  the  marketing 
year  for  the  crop,  estimate  the  national 
weighted  average  market  price,  per 
bushel  of  wheat,  received  by  producers 
during  the  marketing  year; 

(II)  by  December  15  of  the  marketing 
year,  use  the  estimate  to  make  available 
to  producers  who  have  elected  the  pay- 
ment option  authorized  by  this  clause 
not  less  than  75  percent  of  the  increase 
in  payments  estimated  to  be  payable 
with  respect  to  the  crop  under  this  sub- 
paragraph; and 

(III)  adjust  the  amount  of  each  final 
pajrment  for  wheat  to  reflect  any  differ- 
ence between  the  amoimt  of  any  esti- 
mated pajmaent  made  under  this  clause 
and  the  amount  of  actual  pajnnent  due 
under  this  subparagraph. 

(iv)  Time  for  electing  payment  option 

Producers  shall  elect  the  payment 
option  authorized  by  clause  (iii)  at  the 
time  of  entering  into  a  contract  to  partici- 
pate in  the  program  established  by  this 
section  for  the  crop. 
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(E)  0/92  program 
(i)  In  general 

If  an  acreage  limitation  program  under 
subsection  (e)(2)  of  this  section  is  in  effect 
for  a  crop  of  wheat  and  the  producers  on 
a  farm  devote  a  portion  of  the  maximum 
payment  acres  for  wheat  as  calculated 
under  subparagraph  (C)(ii)  of  the  farm 
equal  to  more  than  8  percent  of  such 
wheat  acreage  of  the  farm  for  the  crop  to 
conservation  uses  (except  as  provided  in 
subparagraph  (P))— 

(I)  such  portion  of  the  maximum  pay- 
ment acres  in  excess  of  8  percent  of 
such  acreage  devoted  to  conservation 
uses  (except  as  provided  in  subpara- 
graph (P))  shall  be  considered  to  be 
planted  to  wheat  for  the  purpose  of  de- 
termining the  acreage  on  the  farm  re- 
quired to  be  devoted  to  conservation 
uses  in  accordance  with  subsection 
(e)(2)(D)  of  this  section;  and 

(II)  the  producers  shall  be  eligible  for 
pajnnents  under  this  paragraph  with  re- 
spect to  such  acreage. 

(ii)  Deficiency  payments 

Notwithstanding  any  other  provision  of 
this  section,  any  producer  who  devotes  a 
portion  of  the  maximum  payment  acres 
for  wheat  for  the  farm  to  conservation 
uses  (or  other  uses  as  provided  in  subpara- 
graph (P))  under  this  subparagraph  shall 
receive  deficiency  pajmaents  on  the  acre- 
age that  is  considered  to  be  planted  to 
wheat  and  eligible  for  payments  under 
this  subparagraph  for  the  crop  at  a  per- 
bushel  rate  established  by  the  Secretary, 
except  that  the  rate  may  not  be  estab- 
lished at  less  than  the  projected  deficien- 
cy payment  rate  for  the  crop,  as  deter- 
mined by  the  Secretary.  Such  projected 
payment  rate  for  the  crop  shall  be  an- 
nounced by  the  Secretary  prior  to  the 
period  during  which  wheat  producers  may 
agree  to  participate  in  the  program  for 
the  crop. 

(lit)  Adverse  effect  on  agribusiness  and  other 
interests 

The  Secretary  shall  implement  this  sub- 
paragraph in  such  a  manner  as  to  mini- 
mize the  adverse  effect  on  agribusiness 
and  other  agriculturally  related  economic 
interests  within  any  coimty.  State,  or 
region.  In  carrying  out  this  subparagraph, 
the  Secretary  is  authorized  to  restrict  the 
total  quantity  of  wheat  acreage  that  may 
be  taken  out  of  production  under  this  sub- 
paragraph, tslking  into  consideration  the 
total  quantity  of  acreage  that  has  or  will 
be  removed  from  production  imder  other 
price  support,  production  adjustment,  or 
conservation  program  activities.  No  re- 
strictions on  the  quantity  of  acreage  that 
may  be  taken  out  of  production  in  accord- 
ance with  this  subparagraph  in  a  crop 
year  shall  be  imposed  in  the  case  of  a 
coimty  in  which  producers  were  eligible  to 
receive  disaster  emergency  loans  under 
section  1961  of  this  title  as  a  result  of  a 


disaster  that  occurred  during  the  crop 
year. 

(iv)  Crop  acreage  and  payment  yield 

The  wheat  crop  acreage  base  and  wheat 
farm  program  pajonent  yield  of  the  farm 
shall  not  be  reduced  due  to  the  fact  that  a 
portion  of  the  permitted  wheat  acreage  of 
the  farm  was  devoted  to  conserving  uses 
(except  as  provided  in  subparagraph  (P)) 
imder  this  subparagraph. 

(v)  Limitation 

Other  than  as  provided  in  clauses  (i) 
through  (iv),  pajnnents  may  not  be  made 
under  this  paragraph  for  any  crop  on  a 
greater  acreage  than  the  acreage  actually 
planted  to  wheat. 

(vi)  Conservation  use  acreage  under  other  pro- 
grams 

Any  acreage  considered  to  be  planted  to 
wheat  in  accordance  with  clauses  (i)  and 
(iv)  may  not  also  be  designated  as  conser- 
vation use  acreage  for  the  purpose  of  ful- 
filling any  provisions  under  any  acreage 
limitation  or  land  diversion  program  re- 
quiring that  the  producers  devote  a  speci- 
fied acreage  to  conservation  uses. 

(F)  Alternative  crops 

(i)  Industrial  and  other  crops 

The  Secretary  may  permit,  subject  to 
such  terms  and  conditions  as  the  Secre- 
tary may  prescribe,  all  or  any  part  of  acre- 
age otherwise  required  to  be  devoted  to 
conservation  uses  as  a  condition  of  quali- 
fying for  payments  under  subparagraph 
(E)  to  be  devoted  to  sweet  sorghum,  guar, 
castor  beans,  plantago  ovato,  triticale,  rye, 
millet,  mung  beans,  commodities  for 
which  no  substantial  domestic  production 
or  market  exists  but  that  could  yield  in- 
dustrial raw  material  being  imported,  or 
likely  to  be  imported,  into  the  United 
States,  or  commodities  grown  for  experi- 
mental purposes  (including  kenaf  and 
milkweed),  subject  to  the  following  sen- 
tence. The  Secretary  may  permit  the  acre- 
age to  be  devoted  to  the  production  only 
if  the  Secretary  determines  that— 

(I)  the  production  is  not  likely  to  in- 
crease the  cost  of  the  price  support  pro- 
gram; and 

(II)  the  production  is  needed  to  pro- 
vide an  adequate  supply  of  the  commod- 
ity, or,  in  the  case  of  commodities  for 
which  no  substantial  domestic  produc- 
tion or  market  exists  but  that  could 
yield  industrial  raw  materials,  the  pro- 
duction is  needed  to  encourage  domestic 
manufacture  of  the  raw  material  and 
could  lead  to  increased  industrial  use  of 
the  raw  material  to  the  long-term  bene- 
fit of  United  States  industry. 

(11)  Oilseeds 

The  Secretary  shall  permit,  subject  to 
such  terms  and  conditions  as  the  Secre- 
tary may  prescribe,  all  or  any  part  of  acre- 
age otherwise  required  to  be  devoted  to 
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conservation  uses  as  a  condition  of  quali- 
fying for  payments  under  subparagraph 
(E)  to  be  devoted  to  sunflowers,  rapeseed, 
canola,  safflower,  flaxseed,  mustard  seed, 
sesame,  crambe,  and  other  minor  oilseed 
designated  by  the  Secretary  (excluding 
soybeans).  In  implementing  this  clause, 
the  Secretary  shall  provide  that,  in  order 
to  receive  payments  under  subparagraph 
(E),  the  producers  shall  agree  to  forgo  eli- 
gibility to  receive  a  loan  under  section 
1446f  of  this  title  for  the  crop  of  any  such 
oilseed  produced  on  the  farm, 
(iii)  Double  cropping 

The  Secretary  shall  permit,  subject  to 
such  terms  and  conditions  as  the  Secre- 
tary may  prescribe,  all  or  any  portion  of 
the  acreage  otherwise  required  to  be  de- 
voted to  conservation  uses  as  a  condition 
of  qualifying  for  pajnnents  under  subpara- 
graph (E)  that  is  devoted  to  an  industrial, 
oilseed,  or  other  crop  pursuant  to  clause 
(i)  or  (ii)  to  be  subsequently  planted 
during  the  same  crop  year  to  any  crop  de- 
scribed in  subparagraph  (B),  (C),  or  (D)  of 
section  1464(b)(1)  of  this  title.  The  plant- 
ing of  soybeans  as  such  subsequently 
planted  crop  shall  be  limited  to  farms  de- 
termined by  the  Secretary  to  have  an  es- 
tablished history  of  double  cropping  soy- 
beans during  at  least  3  of  the  preceding  5 
years.  In  implementing  this  clause,  the 
Secretary  shall  require  producers  to  agree 
to  forego  eligibility  to  receive  loans  under 
this  Act  for  the  crop  of  the  subsequently 
planted  crop  that  is  produced  on  a  farm 
under  this  clause. 
(G)  Reduction  for  disaster  payments 

The  total  quantity  of  wheat  on  which 
pajmaents  would  otherwise  be  payable  to  a 
producer  on  a  farm  for  any  crop  under  this 
paragraph  shall  be  reduced  by  the  quantity 
on  which  any  disaster  payment  is  made  to 
the  producer  for  the  crop  under  paragraph 
(2). 

(2)  Disaster  payments 
(A)  Prevented  planting 

Except  as  provided  in  subparagraph  (C), 
if  the  Secretary  determines  that  the  pro- 
ducers on  a  farm  are  prevented  from  plant- 
ing any  portion  of  the  acreage  intended  for 
wheat  to  wheat  or  other  nonconserving 
crops  because  of  drought,  flood,  or  other 
natural  disaster,  or  other  condition  beyond 
the  control  of  the  producers,  the  Secretary 
shall  make  a  prevented  planting  disaster 
payment  to  the  producers  in  an  amount 
equal  to  the  product  obtained  by  multiply- 
ing— 

(i)  the  nimiber  of  acres  so  affected  but 
not  to  exceed  the  acreage  planted  to 
wheat  for  harvest  (including  any  acreage 
that  the  producers  were  prevented  from 
planting  to  wheat  or  other  nonconserving 
crops  in  lieu  of  wheat  because  of  drought, 
flood,  or  other  natural  disaster,  or  other 
condition  beyond  the  control  of  the  pro- 
ducers) in  the  immediately  preceding 
year;  by 


(ii)  75  percent  of  the  farm  program  pay- 
ment yield  established  for  the  farm  by 
the  Secretary;  by 

(iii)  a  payment  rate  equal  to  33 Vs  per- 
cent of  the  established  price  for  the  crop. 

(B)  Reduced  yields 

Except  as  provided  in  subparagraph  (C), 
if  the  Secretary  determines  that  because  of 
drought,  flood,  or  other  natural  disaster,  or 
other  condition  beyond  the  control  of  the 
producers,  the  total  quantity  of  wheat  that 
the  producers  are  able  to  harvest  on  any 
farm  is  less  than  the  result  of  multiplying 
60  percent  of  the  farm  program  pajmaent 
yield  established  by  the  Secretary  for  the 
crop  by  the  acreage  planted  for  harvest  for 
the  crop,  the  Secretary  shall  make  a  re- 
duced yield  disaster  payment  to  the  produc- 
ers at  a  rate  equal  to  50  percent  of  the  es- 
tablished price  for  the  crop  for  the  deficien- 
cy in  production  below  60  percent  for  the 
crop. 

(C)  Crop  insurance 

Producers  on  a  farm  shall  not  be  eligible 
for— 

(i)  prevented  planting  disaster  payments 
imder  subparagraph  (A),  if  prevented 
planting  crop  insurance  is  available  to  the 
producers  under  the  Federal  Crop  Insur- 
ance Act  (7  U.S.C.  1501  et  seq.)  with  re- 
spect to  the  wheat  acreage  of  the  produc- 
ers; or 

(ii)  reduced  yield  disaster  payments 
under  subparagraph  (B),  if  reduced  yield 
crop  insurance  is  available  to  the  produc- 
ers under  such  Act  with  respect  to  the 
wheat  acreage  of  the  producers. 

(D)  Administration 

(i)  Economic  emergencies 

Notwithstanding  subparagraph  (C),  the 
Secretary  may  make  a  disaster  payment 
to  the  producers  on  a  farm  under  this 
paragraph  if  the  Secretary  determines 
that— 

(I)  as  the  result  of  drought,  flood,  or 
other  natural  disaster,  or  other  condi- 
tion beyond  the  control  of  the  produc- 
ers, the  producers  have  suffered  sub- 
stantial losses  of  production  either  from 
being  prevented  from  planting  wheat  or 
other  nonconserving  crops  or  from  re- 
duced yields; 

(II)  the  losses  have  created  an  eco- 
nomic emergency  for  the  producers; 

(III)  crop  insurance  indemnity  pay- 
ments under  the  Federal  Crop  Insur- 
ance Act  (7  U.S.C.  1501  et  seq.)  and 
other  forms  of  assistance  made  available 
by  the  Federal  Government  to  the  pro- 
ducers for  the  losses  are  insufficient  to 
alleviate  the  economic  emergency;  and 

(IV)  additional  assistance  must  be 
made  available  to  the  producers  to  alle- 
viate the  economic  emergency. 

(ii)  Adjustments 

The  Secretary  may  make  such  adjust- 
ments in  the  amount  of  payments  made 
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available  under  this  paragraph  with  re- 
spect to  an  individual  farm  as  necessary  to 
ensure  the  equitable  allotment  of  the  pay- 
ments among  producers,  taking  into  ac- 
count other  forms  of  Federal  disaster  as- 
sistance provided  to  the  producers  for  the 
crop  involved. 

(d)  Payment  yields 

The  farm  program  payment  yields  for  farms 
for  each  crop  of  wheat  shall  be  determined 
imder  subchapter  IV  of  this  chapter. 

(e)  Acreage  reduction  programs 
(1)  In  general 

(A)  Establishment 

Notwithstanding  any  other  provision  of 
this  Act,  if  the  Secretary  determines  that 
the  total  supply  of  wheat,  in  the  absence  of 
an  acreage  limitation  program,  will  be  ex- 
cessive taking  into  account  the  need  for  an 
adequate  carry-over  to  maintain  reasonable 
and  stable  supplies  and  prices  and  to  meet  a 
national  emergency,  the  Secretary  may  pro- 
vide for  any  crop  of  wheat  an  acreage  limi- 
tation program  as  described  in  paragraph 
(2). 

(B)  Agricultural  resources  conservation  program 

In  making  a  determination  imder  sub- 
paragraph (A),  the  Secretary  shall  take  into 
consideration  the  nimiber  of  acres  placed  in 
the  agricultural  resources  conservation  pro- 
gram established  imder  subtitle  D  of  title 
XII  of  the  Pood  Security  Act  of  1985  (16 
U.S.C.  3831  et  seq.). 

(C)  Announcements 

If  the  Secretary  elects  to  implement  an 
acreage  limitation  program  for  any  crop 
year,  the  Secretary  shall  annoimce  any 
such  program  not  later  than  June  1  prior  to 
the  calendar  year  in  which  the  crop  is  har- 
vested, except  that  in  the  case  of  the  1991 
crop,  the  Secretary  shall  announce  the  pro- 
gram as  soon  as  practicable  after  November 
28, 1990. 

(D)  Adjustments 

Not  later  than  July  31  of  the  year  previ- 
ous to  the  year  in  which  the  crop  is  harvest- 
ed, the  Secretary  may  make  adjustments  in 
the  program  announced  under  subpara- 
graph (C)  if  the  Secretary  determines  that 
there  has  been  a  significant  change  in  the 
total  supply  of  wheat  since  the  program  was 
first  announced. 

(E)  Compliance 

As  a  condition  of  eligibility  for  loans,  pur- 
chases, and  payments  for  any  such  crop  of 
wheat,  except  as  provided  in  subsections  (f ) 
and  (g)  of  this  section  and  section  1464  of 
this  title,  the  producers  on  a  farm  must 
comply  with  the  terms  and  conditions  of 
the  acreage  limitation  program  and,  if  ap- 
plicable, a  land  diversion  program  as  provid- 
ed in  paragraph  (5). 

(F)  Acreage  limitation  program  for  1991  crop 

In  the  case  of  the  1991  crop  of  wheat,  the 
Secretary  shall  provide  for  an  acreage  limi- 
tation program  (as  described  in  paragraph 


(2))  under  which  the  acreage  planted  to 
wheat  for  harvest  on  a  farm  would  be  limit- 
ed to  the  wheat  crop  acreage  base  for  the 
farm  for  the  crop  reduced  by  not  less  than 
15  percent. 

(G)     Acreage     limitation     programs     for     1992 
through  1995  crops 

In  the  case  of  each  of  the  1992  through 
1995  crops  of  wheat,  if  the  Secretary  esti- 
mates for  a  marketing  year  for  the  crop 
that  the  ratio  of  ending  stocks  of  wheat  to 
total  disappearance  of  wheat  for  the  pre- 
ceding marketing  year  will  be— 

(i)  more  than  40  percent,  the  Secretary 
shall  provide  for  an  acreage  limitation 
program  (as  described  in  paragraph  (2)) 
under  which  the  acreage  planted  to  wheat 
for  harvest  on  a  farm  would  be  limited  to 
the  wheat  crop  acreage  base  for  the  farm 
for  the  crop  reduced  by  not  less  than  10 
percent  nor  more  than  20  percent;  or 

(ii)  equal  to  or  less  than  40  percent,  the 
Secretary  may  provide  for  such  an  acre- 
age limitation  program  under  which  the 
acreage  planted  to  wheat  for  harvest  on  a 
farm  would  be  limited  to  the  wheat  crop 
acreage  base  for  the  farm  for  the  crop  re- 
duced by  not  more  than  0  to  15  percent. 

For  the  purpose  of  this  subparagraph,  the 
term  "total  disappearance"  means  all  wheat 
utilization,  including  total  domestic,  total 
export,  and  total  residual  disappearance. 

(2)  Acreage  limitation  program 

(A)  Percentage  reductions 

Except  as  provided  in  paragraph  (3),  if  a 
wheat  acreage  limitation  program  is  an- 
nounced under  paragraph  (1),  such  limita- 
tion shall  be  achieved  by  applying  a  uni- 
form percentage  reduction  (from  0  to  20 
percent)  to  the  wheat  crop  acreage  base  for 
the  crop  for  each  wheat-producing  farm. 

(B)  Compliance 

Except  as  provided  in  subsection  (g)  of 
this  section  and  section  1464  of  this  title, 
producers  who  Imowingly  produce  wheat  in 
excess  of  the  permitted  wheat  acreage  for 
the  farm  shall  be  ineligible  for  wheat  loans, 
purchases,  and  payments  with  respect  to 
that  farm. 

(C)  Crop  acreage  bases 

Wheat  crop  acreage  bases  for  each  crop  of 
wheat  shall  be  determined  under  subchap- 
ter IV  of  this  chapter. 

(D)  Acreage  devoted  to  conservation  uses 

A  number  of  acres  on  the  farm  shall  be 
devoted  to  conservation  uses,  in  accordance 
with  regulations  issued  by  the  Secretary. 
Such  number  shall  be  determined  by  multi- 
plying the  wheat  crop  acreage  base  by  the 
percentage  reduction  required  by  the  Secre- 
tary. The  number  of  acres  so  determined  is 
hereafter  in  this  subsection  referred  to  as 
^'reduced  acreage".  The  remaining  acreage 
is  hereafter  in  this  subsection  referred  to  as 
"permitted  acreage".  Permitted  acreage 
may  be  adjusted  by  the  Secretary  as  provid- 
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ed  in  paragraph  (3)  and  in  section  1464  of 
this  title. 

(E)  Individual  farm  program  acreage 

Except  as  otherwise  provided  in  subsec- 
tion (c)  of  this  section,  the  individual  farm 
program  acreage  shall  be  the  acreage  plant- 
ed on  the  farm  to  wheat  for  harvest  within 
the  permitted  wheat  acreage  for  the  farm 
as  established  imder  this  paragraph. 

(F)  Planting  designated  crops  on  reduced  acreage 

(i)  "Designated  crop"  defined 

As  used  in  this  subparagraph,  the  term 
''designated  crop"  means  a  crop  defined  in 
section  1464(b)(1)  of  this  title,  excluding 
any  program  crop  as  defined  in  section 
1462(3)  of  this  title. 

(ii)  In  general 

Subject  to  clause  (iii),  the  Secretary 
may  permit  producers  on  a  farm  to  plant 
a  designated  crop  on  no  more  than  one- 
half  of  the  reduced  acreage  on  the  farm. 

(iii)  Limitations 

If  the  producers  on  a  farm  elect  to  plant 
a  designated  crop  on  reduced  acreage 
under  this  subparagraph— 

(I)  the  amount  of  the  deficiency  pay- 
ment that  the  producers  are  otherwise 
eligible  to  receive  imder  subsection  (c) 
of  this  section  shall  be  reduced,  for  each 
acre  (or  portion  thereof)  that  is  planted 
to  the  designated  crop,  by  an  amount 
equal  to  the  deficiency  payment  that 
would  be  made  with  respect  to  a  number 
of  acres  of  the  crop  that  the  Secretary 
considers  appropriate,  except  that  if  the 
producers  on  the  farm  are  participating 
in  a  program  established  for  more  than 
one  program  crop,  the  amount  of  the  re- 
duction shall  be  determined  by  prorat- 
ing the  reduction  based  on  the  acreage 
planted  or  considered  planted  on  the 
farm  to  all  of  such  program  crops;  and 

(II)  the  Secretary  shall  ensure  that  re- 
ductions in  deficiency  payments  under 
subclause  (I)  are  sufficient  to  ensure 
that  this  subparagraph  will  result  in  no 
additional  cost  to  the  Commodity  Credit 
Corporation. 

(3)  Targeted  option  payments 

(A)  In  general 

Notwithstanding  any  other  provision  of 
this  section,  if  the  Secretary  implements  an 
acreage  limitation  program  with  respect  to 
any  of  the  1991  through  1995  crops  of 
wheat,  the  Secretary  may  make  available  to 
producers  on  a  farm  who  do  not  receive 
pa3mients  under  subsection  (c)(1)(E)  of  this 
section  for  such  crop  on  the  farm,  adjust- 
ments in  the  level  of  deficiency  payments 
that  would  otherwise  be  made  available  to 
the  producers  if  the  producers  exercise  the 
payment  options  provided  in  this  para- 
graph. 

(B)  Payment  options 

If  the  Secretary  elects  to  carry  out  this 
paragraph,  the  Secretary  shall  make  the 


payment  options  specified  in  subparagraphs 
(C)  and  (D)  available  to  producers  who 
agree  to  make  adjustments  in  the  quantity 
of  acreage  diverted  from  the  production  of 
wheat  under  an  acreage  limitation  program 
in  accordance  with  this  paragraph. 

(C)  Increased  acreage  limitation  option 
(i)  Increase  in  established  price 

If  the  Secretary  elects  to  carry  out  this 
paragraph,  a  producer  shall  be  eligible  to 
receive  an  increase  in  the  established 
price  for  wheat  under  clause  (ii)  if  the 
producer  agrees  to  an  increase  in  the  acre- 
age limitation  percentage  to  be  applied  to 
the  producers'  wheat  acreage  base  above 
the  acreage  limitation  percentage  an- 
nounced by  the  Secretary. 

(ii)  Method  of  calculation 

For  the  purposes  of  calculating  deficien- 
cy payments  to  be  made  available  to  pro- 
ducers who  participate  in  the  program 
under  this  paragraph,  the  Secretary  shall 
increase  the  established  price  for  wheat 
by  an  amount  determined  by  the  Secre- 
tary, but  not  less  than  0.5  percent,  nor 
more  than  1  percent,  for  each  1  percent- 
age point  increase  in  the  acreage  limita- 
tion percentage  applied  to  the  producers' 
wheat  acreage  base. 

(iii)  Limitation 

The  acreage  limitation  percentage  to  be 
applied  to  the  producers'  wheat  acreage 
base  shall  not  be  increased  by  more  than 
10  percentage  points  for  the  1991  crop 
and  15  percentage  points  for  each  of  the 
1992  through  1995  crops  above  the  acre- 
age limitation  percentage  announced  by 
the  Secretary  for  the  crop  or  above  25 
percent  total  for  the  crop. 

(D)  Decreased  acreage  limitation  option 

(i)  Decrease  in  acreage  limitation  requirement 

If  the  Secretary  elects  to  carry  out  this 
paragraph,  a  producer  shall  be  eligible  to 
decrease  the  acreage  limitation  percent- 
age applicable  to  the  producers'  wheat 
acreage  base  (as  announced  by  the  Secre- 
tary) if  the  producer  agrees  to  a  decrease 
in  the  established  price  for  wheat  under 
clause  (ii)  for  the  purpose  of  calculating 
deficiency  payments  to  be  made  available 
to  the  producer. 

(ii)  Method  of  calculation 

For  the  purposes  of  calculating  deficien- 
cy payments  to  be  made  available  to  pro- 
ducers who  choose  the  option  set  forth  in 
this  subparagraph,  the  Secretary  shall  de- 
crease the  established  price  for  wheat  by 
an  amount  to  be  determined  by  the  Secre- 
tary, but  not  less  than  0.5  percent,  nor 
more  than  1  percent,  for  each  1  percent- 
age point  decrease  in  the  acreage  limita- 
tion percentage  applied  to  the  producers' 
wheat  acreage  base. 
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(iii)  Limitation 

A  producer  may  not  choose  to  decrease 
the  acreage  limitation  percentage  applica- 
ble to  the  producers'  wheat  acreage  base 
under  this  paragraph  by  more  than  one- 
half  of  the  announced  acreage  limitation 
percentage. 

(E)  Participation  and  production  effects 

Notwithstanding  any  other  provision  of 
this  paragraph,  the  Secretary  shall,  to  the 
extent  practicable,  ensure  that  the  program 
provided  for  in  this  paragraph  does  not 
have  a  significant  effect  on  program  partici- 
pation or  total  production  and  shall  be  of- 
fered in  such  a  manner  that  the  Secretary 
determines  will  result  in  no  additional 
budget  outlays.  The  Secretary  shall  provide 
an  analysis  of  the  Secretary's  determination 
to  the  Committee  on  Agriculture  of  the 
House  of  Representatives  and  the  Commit- 
tee on  Agriculture,  Nutrition,  and  Forestry 
of  the  Senate. 

(4)  Administration 

(A)  Protection  from  weeds  and  erosion 

The  regulations  issued  by  the  Secretary 
under  paragraph  (2)  with  respect  to  acreage 
required  to  be  devoted  to  conservation  uses 
shall  assure  protection  of  the  acreage  from 
weeds  and  wind  and  water  erosion. 

(B)  Annual  or  perennial  cover 
(i)  Required 

(I)  In  general 

Except  as  provided  in  subclause  (II) 
and  paragraph  (2),  a  producer  who  par- 
ticipates in  an  acreage  reduction  pro- 
gram established  for  a  crop  of  wheat 
under  this  subsection  shall  be  required 
to  plant  to,  or  maintain  as,  an  annual  or 
perennial  cover  50  percent  (or  more  at 
the  option  of  the  producer)  of  the  acre- 
age that  is  required  to  be  removed  from 
the  production  of  wheat,  but  not  to 
exceed  5  percent  (or  more  at  the  option 
of  the  producer)  of  the  crop  acreage 
base  established  for  the  crop. 

(II)  Arid  areas 

Subclause  (I)  shall  not  apply  with  re- 
spect to  arid  areas  (including  simmier 
fallow  areas),  as  determined  by  the  Sec- 
retary. If  the  Secretary  determines  any 
coimty  in  a  State  to  be  arid,  the  respec- 
tive State  committee  established  imder 
section  590h(b)  of  title  16  may  designate 
any  other  county  or  counties  or  all  of 
the  State  as  arid  for  the  purposes  of 
this  paragraph. 

(III)  Approval  of  cover  crops  and  practices 
The  State  committee,  after  receiving 

recommendations  from  the  county  com- 
mittees, shall  approve  appropriate  crops 
planted  or  maintained  as  cover,  includ- 
ing, as  appropriate,  annual  or  perennial 
native  grasses  and  legumes  or  other 
vegetation.  The  State  committee  shall 
establish  the  final  seeding  date  for  the 
planting  of  the  cover  and  shall  approve 


appropriate  cover  crops  or  practices, 
after  consulting  the  Soil  Conservation 
Service  State  Conservationist  regarding 
whether  the  crops  or  practices  will  suffi- 
ciently protect  the  land  from  weeds  and 
wind  and  water  erosion.  After  the  Secre- 
tary establishes  the  State  technical 
committee  for  the  State  pursuant  to  sec- 
tion 1261  of  the  Food  Security  Act  of 
1985  (16  U.S.C.  3861),  the  State  commit- 
tee shall  consult  with  the  technical  com- 
mittee (rather  than  the  Soil  Conserva- 
tion Service  State  Conservationist)  re- 
garding whether  the  crops  or  practices 
will  sufficiently  protect  the  land  from 
weeds  and  wind  and  water  erosion. 

(ii)  Multiyear  program 

(I)  Cost-share  assistance 

If  a  producer  elects  to  establish  a  pe- 
rennial cover  capable  of  improving 
water  quality  or  wildlife  habitat  on  the 
acreage,  the  Commodity  Credit  Corpo- 
ration shall  make  available  cost-share 
assistance  for  25  percent  of  the  ap- 
proved cost  of  establishing  the  cover  on 
not  more  than  50  percent  of  the  acreage 
that  is  required  to  be  diverted  from  pro- 
duction, but  not  to  exceed  5  percent  (or 
more,  at  the  option  of  the  producer)  of 
the  crop  acreage  base  established  for  a 
crop. 

(II)  Agreement  of  producer 

If  a  producer  elects  to  establish  a  pe- 
rennial cover  on  the  acreage  under  this 
subparagraph  and  receives  cost-share 
assistance  from  the  Corporation  with 
respect  to  the  cover,  the  producer, 
under  such  terms  and  conditions  as  may 
be  prescribed  by  the  Secretary,  taking 
into  consideration  guidelines  established 
by  the  State  technical  committees  es- 
tablished in  subtitle  G  of  title  XII  of 
the  Food  Security  Act  of  1985  [16  U.S.C. 
3861  et  seq.].  shall  agree  to  maintain  the 
perennial  cover  for  a  minimum  of  3 
years, 
(iii)  Conserving  crops 

The  Secretary  may  permit,  subject  to 
such  terms  and  conditions  as  the  Secre- 
tary may  prescribe,  all  or  any  part  of  the 
acreage  to  be  devoted  to  sweet  sorghum, 
guar,  sesame,  castor  beans,  crambe,  plan- 
tago  ovato,  triticale,  rye,  mung  beans, 
milkweed,  or  other  commodity,  if  the  Sec- 
retary determines  that  the  production  is 
needed  to  provide  an  adequate  supply  of 
the  commodities,  is  not  likely  to  increase 
the  cost  of  the  price  support  program,  and 
will  not  affect  farm  income  adversely. 

(C)  Haying  and  grazing 

(i)  In  general 

Except  as  provided  in  clause  (ii),  haying 
and  grazing  of  reduced  acreage,  acreage 
devoted  to  a  conservation  use  under  sub- 
section (c)(1)(E)  of  this  section,  and  acre- 
age diverted  from  production  under  a  land 
diversion  program  established  under  this 
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section  shall  be  permitted,  except  during 
any  consecutive  5-month  period  that  is  es- 
tablished by  the  State  committee  estab- 
lished under  section  590h(b)  of  title  16  for 
a  State.  The  5-month  period  shall  be  es- 
tablished during  the  period  beginning 
April  1,  and  ending  October  31,  of  a  year. 

(ii)  Natural  disasters 

In  the  case  of  a  natural  disaster,  the 
Secretary  may  permit  unlimited  haying 
and  grazing  on  the  acreage.  The  Secretary 
may  not  exclude  irrigated  or  irrigable 
acreage  not  planted  in  alfalfa  when  exer- 
cising the  authority  under  this  clause. 

(D)  Water  storage  uses 

(i)  In  general 

The  regulations  issued  by  the  Secretary 
under  paragraph  (2)  with  respect  to  acre- 
age required  to  be  devoted  to  conservation 
uses  shall  provide  that  land  that  has  been 
converted  to  water  storage  uses  shall  be 
considered  to  be  devoted  to  conservation 
uses  if  the  land  was  devoted  to  wheat, 
feed  grains,  cotton,  rice,  or  oilseeds  in  at 
least  3  of  the  immediately  preceding  5 
years.  The  land  shall  be  considered  to  be 
devoted  to  conservation  uses  for  the 
period  that  the  land  remains  in  water 
storage  uses,  but  not  to  exceed  5  years 
subsequent  to  its  conversion  to  water  stor- 
age uses. 

(ii)  Limitations 

Land  converted  to  water  storage  uses 
for  the  purposes  of  this  subparagraph 
may  not  be  devoted  to  any  commercial 
use,  including  commercial  fish  production. 
The  water  stored  on  the  land  may  not  be 
groimd  water.  The  farm  on  which  the 
land  is  located  must  have  been  irrigated 
with  ground  water  during  at  least  1  of  the 
preceding  5  crop  years. 

(E)  Summer  fallow 

In  determining  the  quantity  of  land  to  be 
devoted  to  conservation  uses  under  an  acre- 
age limitation  program  with  respect  to  land 
that  has  been  farmed  imder  summer  fallow 
practices,  as  defined  by  the  Secretary,  the 
Secretary  shall  consider  the  effects  of  soil 
erosion  and  such  other  factors  as  the  Secre- 
tary considers  appropriate. 

(5)  Land  diversion  payments 

(A)  In  general 

The  Secretary  may  make  land  diversion 
payments  to  producers  of  wheat,  whether 
or  not  an  acreage  limitation  program  for 
wheat  is  in  effect,  if  the  Secretary  deter- 
mines that  the  land  diversion  pajnnents  are 
necessary  to  assist  in  adjusting  the  total  na- 
tional acreage  of  wheat  to  desirable  goals. 
The  land  diversion  payments  shall  be  made 
to  producers  who,  to  the  extent  prescribed 
by  the  Secretary,  devote  to  approved  con- 
servation uses  an  acreage  of  cropland  on 
the  farm  in  accordance  with  land  diversion 
contracts  entered  into  by  the  Secretary 
with  the  producers. 


(B)  Amounts 

The  amounts  payable  to  producers  under 
land  diversion  contracts  may  be  determined 
through  the  submission  of  bids  for  the  con- 
tracts by  producers  in  such  manner  as  the 
Secretary  may  prescribe  or  through  such 
other  means  as  the  Secretary  determines 
appropriate.  In  determining  the  acceptabil- 
ity of  contract  offers,  the  Secretary  shall 
talsie  into  consideration  the  extent  of  the  di- 
version to  be  undertal^en  by  the  producers 
and  the  productivity  of  the  acreage  divert- 
ed. 

(C)  Limitation  on  diverted  acreage 

The  Secretary  shall  limit  the  total  acre- 
age to  be  diverted  under  agreements  in  any 
county  or  local  community  so  as  not  to 
affect  adversely  the  economy  of  the  county 
or  local  community. 

(6)  Conservation  practices 

(A)  Wildlife  food  plots  or  habitat 

The  reduced  acreage  and  additional  di- 
verted acreage  may  be  devoted  to  wildlife 
food  plots  or  wildlife  habitat  in  conformity 
with  standards  established  by  the  Secretary 
in  consultation  with  wildlife  agencies.  The 
Secretary  may  pay  an  appropriate  share  of 
the  cost  of  practices  designed  to  carry  out 
the  purposes  of  this  subparagraph. 

(B)  Soil  and  water  conservation  practices 

The  Secretary  may  also  pay  an  appropri- 
ate share  of  the  cost  of  approved  soil  and 
water  conservation  practices  (including 
practices  that  may  be  effective  for  a 
number  of  years)  established  by  the  produc- 
er on  acreage  required  to  be  devoted  to  con- 
servation uses  or  on  additional  diverted 
acreage. 

(C)  Public  accessibility 

The  Secretary  may  provide  for  an  addi- 
tional payment  on  the  acreage  in  an 
amount  determined  by  the  Secretary  to  be 
appropriate  in  relation  to  the  benefit  to  the 
general  public  if  the  producer  agrees  to 
permit,  without  other  compensation,  access 
to  all  or  such  portion  of  the  farm,  as  the 
Secretary  may  prescribe,  by  the  general 
public,  for  hunting,  trapping,  fishing,  and 
hiking,  subject  to  applicable  State  and  Fed- 
eral regulations. 

(7)  Participation  agreements 

(A)  In  general 

Producers  on  a  farm  desiring  to  partici- 
pate in  the  program  conducted  under  this 
subsection  shall  execute  an  agreement  with 
the  Secretary  providing  for  the  participa- 
tion not  later  than  such  date  as  the  Secre- 
tary may  prescribe. 

(B)  Modification  or  termination 

The  Secretary  may,  by  mutual  agreement 
with  producers  on  a  farm,  modify  or  termi- 
nate any  such  agreement  if  the  Secretary 
determines  the  action  necessary  because  of 
an  emergency  created  by  drought  or  other 
disaster  or  to  prevent  or  alleviate  a  shortage 
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in  the  supply  of  agricultural  commodities. 
The  Secretary  may  modify  the  agreement 
under  this  subparagraph  for  the  purpose  of 
alleviating  a  shortage  in  the  supply  of  agri- 
cultural commodities  only  if  there  has  been 
a  significant  change  in  the  estimated  stocks 
of  the  commodity  since  the  Secretary  an- 
noimced  the  final  terms  and  conditions  of 
the  program  for  the  crop  of  wheat. 

(8)  Special  oats  plantings 

In  any  crop  year  that  the  Secretary  deter- 
mines that  projected  domestic  production  of 
oats  will  not  fulfill  the  projected  domestic 
demand  for  oats,  notwithstanding  the  forego- 
ing provisions  of  this  subsection,  the  Secre- 
tary— 

(A)  may  provide  that  any  reduced  acreage 
may  be  planted  to  oats  for  harvest; 

(B)  may  make  program  benefits  (includ- 
ing loans,  purchases,  and  payments)  avail- 
able under  the  annual  program  for  oats 
under  section  1444f  of  this  title  available  to 
producers  with  respect  to  acreage  planted 
to  oats  under  this  paragraph;  and 

(C)  shall  not  make  program  benefits  other 
than  the  benefits  specified  in  subparagraph 
(B)  available  to  producers  with  respect  to 
acreage  planted  to  oats  under  this  para- 
graph. 

(f)  Inventory  reduction  payments 

(1)  In  general 

The  Secretary  may,  for  each  of  the  1991 
through  1995  crops  of  wheat,  make  payments 
available  to  producers  who  meet  the  require- 
ments of  this  subsection. 

(2)  Form 

The  payments  may  be  made  in  the  form  of 
marketing  certificates. 

(3)  Payments 

Payments  under  this  subsection  shall  be  de- 
termined in  the  same  manner  as  provided  in 
subsection  (b)  of  this  section. 

(4)  Eligibility 

A  producer  shall  be  eligible  to  receive  a  pay- 
ment under  this  subsection  for  a  crop  if  the 
producer— 

(A)  agrees  to  forgo  obtaining  a  loan  or 
purchase  agreement  imder  subsection  (a)  of 
this  section; 

(B)  agrees  to  forgo  receiving  payments 
under  subsection  (c)  of  this  section; 

(C)  does  not  plant  wheat  for  harvest  in 
excess  of  the  crop  acreage  base  reduced  by 
one-half  of  any  acreage  required  to  be  di- 
verted from  production  imder  subsection  (e) 
of  this  section;  and 

(D)  otherwise  complies  with  this  section. 

(g)  Pilot  voluntary  production  limitation  program 

(1)  In  general 

Effective  for  the  1992  or  1993  crops  (and,  if 
the  Secretary  so  determines,  the  1994  and 
1995  crops),  if  a  wheat  acreage  limitation  pro- 
gram or  a  land  diversion  program  is  an- 
nounced under  subsection  (e)  of  this  section 
for  such  crops,  the  Secretary  shall  carry  out  a 
pilot  program  in  at  least  15  counties  in  at 


least  2  States  where  producers  express  an  in- 
terest in  participating  in  the  pilot  program 
under  which  the  producers  on  a  farm  shall  be 
considered  to  have  met  the  requirements  of 
such  acreage  limitation  or  land  diversion  pro- 
gram if  the  producers  meet  the  requirements 
of  the  voluntary  production  limitation  pro- 
gram established  under  this  subsection. 

(2)  Limitation  on  marketing 

In  order  to  comply  with  the  voluntary  pro- 
duction limitation  program,  the  producers  on 
a  farm  must  agree  not  to  market,  barter, 
donate,  or  use  on  the  farm  (including  use  as 
feed  for  livestock)  in  a  marketing  year  a 
quantity  of  wheat  in  excess  of  the  wheat  pro- 
duction limitation  quantity  for  the  farm  for 
the  marketing  year. 

(3)  Production  limitation  quantity 

For  purposes  of  this  subsection,  the  produc- 
tion limitation  quantity  for  a  farm  for  a  mar- 
keting year  for  a  crop  shall  equal  the  product 
obtained  by  multiplying— 

(A)  the  acreage  permitted  to  be  planted  to 
wheat  under  the  acreage  reduction  program 
or  land  diversion  program  in  effect  for  the 
crop  for  the  farm;  by 

(B)  the  higher  of— 

(i)  the  farm  program  pajnnent  yield  for 
the  farm;  or 

(ii)  the  average  of  the  yield  per  harvest- 
ed acre  for  wheat  for  the  farm  for  each  of 
the  5  crop  years  immediately  preceding 
the  crop  year  during  which  the  producers 
first  participate  in  the  program  estab- 
lished under  this  subsection,  excluding 
the  crop  years  with  the  highest  and 
lowest  yield  per  harvested  acre  and  any 
crop  year  in  which  the  commodity  was 
not  planted  on  the  farm. 

(4)  Terms  and  conditions 

Producers  on  a  farm  who  elect  to  partici- 
pate in  the  program  established  imder  this 
subsection  for  a  crop  of  wheat  shall— 

(A)  enter  into  an  agreement  with  the  Sec- 
retary providing  that  the  producers  shall 
comply  with  the  program  for  the  crop; 

(B)  not  plant  program  commodities  for 
harvest  in  a  quantity  in  excess  of  the  sum 
of  the  crop  acreage  bases  for  the  farm;  and 

(C)  be  considered  to  have  complied  with 
the  terms  and  conditions  of  the  wheat  acre- 
age reduction  program  or  land  diversion 
program  for  the  crop,  even  though  the  acre- 
age planted  to  wheat  on  the  farm  exceeds 
the  permitted  acreage  provided  under  the 
acreage  reduction  or  land  diversion  pro- 
gram. 

(5)  Excess  production 

(A)  In  general 

Any  quantity  of  wheat  produced  in  a  crop 
year  on  a  farm  in  excess  of  the  production 
limitation  quantity  for  the  farm  may  be 
stored  by  the  producers  for  a  period  of  not 
to  exceed  5  marketing  years  and  may  be 
used  only  in  accordance  with  this  para- 
graph. 
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(B)  Marketing  in  subsequent  year 
(i)  Participants  in  pronram 

Producers  on  a  farm  who  are  participat- 
ing in  the  program  established  under  this 
subsection  may  market,  barter,  or  use  a 
quantity  of  the  excess  wheat  referred  to 
in  subparagraph  (A)  equal  to  the  differ- 
ence between  the  production  limitation 
quantity  for  the  farm  for  the  crop  year 
subsequent  to  the  crop  year  in  which  the 
excess  wheat  is  produced  less  the  quantity 
of  wheat  produced  on  the  farm  during  the 
crop  year. 

(ii)  Participants  in  acreage  reduction  program 
Producers  on  a  farm  who  are  participat- 
ing in  an  acreage  reduction  or  a  land  di- 
version program  for  a  crop  of  wheat  may 
market,  barter,  or  use  a  quantity  of  the 
excess  wheat  referred  to  in  subparagraph 
(A)  in  an  amount  that  reflects  the  quanti- 
ty of  wheat  that  would  be  expected  to  be 
produced  on  acreage  that  the  producers 
agree  to  devote  to  approved  conservation 
uses  (in  excess  of  any  acreage  reduction 
or  land  diversion  requirements)  during  a 
crop  year,  as  determined  by  the  Secretary. 

(6)  Duties  of  Secretary 

In  carrying  out  the  pilot  program  estab- 
lished under  this  subsection,  the  Secretary— 

(A)  shall  issue  such  regulations  as  are  nec- 
essary to  carry  out  the  program; 

(B)  may  require  increased  acreage  reduc- 
tion or  land  diversion  requirements  with  re- 
spect to  producers  who  have  had  excess 
wheat  production  in  order  to  allow  the  pro- 
ducers to  market,  barter,  or  use  the  produc- 
tion in  subsequent  years; 

(C)  shall  take  appropriate  measures  de- 
signed to  prevent  the  circumvention  of  the 
program  established  under  this  subsection, 
including  the  imposition  of  penalties; 

(D)  may  require  producers  who  partici- 
pate in  the  program  for  a  crop,  but  who  fail 
to  comply  with  the  terms  and  conditions  of 
the  program,  to  refund  all  or  a  part  of  any 
deficiency  pajmients  received  with  respect 
to  the  crop; 

(E)  may  require  the  forfeiture  to  the 
Commodity  Credit  Corporation  of  any 
wheat  that  is  produced  in  excess  of  the  pro- 
duction limitation  quantity  and  that  is  not 
marketed,  bartered,  or  used  within  5  mar- 
keting years;  and 

(P)  shall  ensure  equitable  treatment  for 
producers  who  participate  in  the  pilot  pro- 
gram if  the  Secretary  allows  increases 
(based  on  actual  production  levels)  in  the 
determination  of  farm  program  payment 
yields  for  wheat  for  the  farm. 

(7)  Report 

(A)  In  general 

The  Comptroller  General  of  the  United 
States  shall  prepare  a  report  that  evaluates 
the  pilot  program  carried  out  under  this 
subsection. 

(B)  Submission 

The  Comptroller  General  shall  submit  a 
copy  of  the  report  required  by  subpara- 


graph (A)  to  the  Committee  on  Agriculture 
of  the  House  of  Representatives,  the  Com- 
mittee on  Agriculture,  Nutrition,  and  For- 
estry of  the  Senate,  and  the  Secretary. 

(h)  Equitable  relief 

(1)  Loans,  purchases,  and  payments 

If  the  failure  of  a  producer  to  comply  fully 
with  the  terms  and  conditions  of  the  program 
conducted  under  this  section  precludes  the 
making  of  loans,  purchases,  and  payments, 
the  Secretary  may,  nevertheless,  make  such 
loans,  purchases,  and  pajnnents  in  such 
amounts  as  the  Secretary  determines  are  eq- 
uitable in  relation  to  the  seriousness  of  the 
failure.  The  Secretary  may  consider  whether 
the  producer  made  a  good  faith  effort  to 
comply  fully  with  the  terms  and  conditions  of 
such  program  in  determining  whether  equita- 
ble relief  is  warranted  imder  this  paragraph. 

(2)  Deadlines  and  program  requirements 

The  Secretary  may  authorize  the  county 
and  State  committees  established  under  sec- 
tion 590h(b)  of  title  16  to  waive  or  modify 
deadlines  and  other  program  requirements  in 
cases  in  which  lateness  or  failure  to  meet 
such  other  requirements  does  not  affect  ad- 
versely the  operation  of  the  program. 

(i)  Regulations 

The  Secretary  may  issue  such  regulations  as 
the  Secretary  determines  necessary  to  carry  out 
this  section. 

(j)  Commodity  Credit  Corporation 

The  Secretary  shall  carry  out  the  program 
authorized  by  this  section  through  the  Com- 
modity Credit  Corporation. 

(k)  Assignment  of  payments 

The  provisions  of  section  590h(g)  of  title  16 
(relating  to  assignment  of  payments)  shall 
apply  to  pasonents  under  this  section. 

(I)  Sharing  of  payments 

The  Secretary  shall  provide  for  the  sharing 
of  payments  made  under  this  section  for  any 
farm  among  the  producers  on  the  farm  on  a 
fair  and  equitable  basis. 

(m)  Tenants  and  sharecroppers 

The  Secretary  shall  provide  adequate  safe- 
guards to  protect  the  interests  of  tenants  and 
sharecroppers. 

(n)  Cross-compliance 

(1)  In  general 

Compliance  on  a  farm  with  the  terms  and 
conditions  of  any  other  commodity  program, 
or  compliance  with  crop  acreage  base  require- 
ments for  any  other  commodity,  may  not  be 
required  as  a  condition  of  eligibility  for  loans, 
purchases,  or  payments  under  this  section. 

(2)  Compliance  on  other  farms 

The  Secretary  may  not  require  producers 
on  a  farm,  as  a  condition  of  eligibility  for 
loans,  purchases,  or  pajmients  under  this  sec- 
tion for  the  farm,  to  comply  with  the  terms 
and  conditions  of  the  wheat  program  with  re- 
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spect  to  any  other  farm  operated  by  the  pro- 
ducers. 

(o)  Public  comment  on  wheat  program 

(1)  In  general 

In  order  to  ensure  that  producers  and  con- 
sumers of  wheat  are  provided  with  reasonable 
opportunity  to  comment  on  the  annual  pro- 
gram determinations  concerning  the  price 
support  and  acreage  reduction  program  for 
each  of  the  1992  and  subsequent  crops  of 
wheat,  the  Secretary  shall  request  public 
comment  regarding  the  wheat  program  in  ac- 
cordance with  this  subsection. 

(2)  Options 

Not  less  than  60  days  before  the  program  is 
announced  for  a  crop  of  wheat  under  this  sec- 
tion, the  Secretary  shall  propose  for  public 
comment  various  program  options  for  the 
crop  of  wheat. 

(3)  Analyses 

Each  option  proposed  by  the  Secretary 
shall  be  accompanied  by  an  analysis  that  in- 
cludes the  estimated  planted  acreage,  produc- 
tion, domestic  and  export  use,  ending  stocks, 
season  average  producer  price,  program  par- 
ticipation rate,  and  cost  to  the  Federal  Gov- 
ernment that  would  likely  result  from  each 
option. 

(4)  Estimates 

In  annoimcing  the  program  for  a  crop  of 
wheat  under  this  section,  the  Secretary  shall 
include  an  estimate  of  the  planted  acreage, 
production,  domestic  and  export  use,  ending 
stocks,  season  average  producer  price,  pro- 
gram participation  rate,  and  cost  to  the  Fed- 
eral Government  that  is  expected  to  result 
from  the  program  as  announced. 
(p)  Special  provisions  for  wheat  planted  in  1990 

Effective  with  respect  to  producers  of  the 
1991  crop  of  wheat  that  was  planted  in  1990,  a 
producer  may,  when  participating  in  the  pro- 
duction adjustment  program  for  the  1991  crop 
of  wheat  specified  in  this  section  elect  to  par- 
ticipate in  the  program  with  the  following 
modifications: 

(1)  Deficiency  payments 

The  producer's  deficiency  payment  shall  be 
the  amount  by  which  the  established  price 
for  the  crop  of  wheat  exceeds  the  higher  of — 

(A)  the  lesser  of— 

(i)  the  national  weighted  average 
market  price  received  by  producers  during 
the  marketing  year  for  the  crop,  as  deter- 
mined by  the  Secretary;  or 

(ii)  the  national  weighted  average 
market  price  received  by  producers  during 
the  first  5  months  of  the  marketing  year 
for  the  crop,  as  determined  by  the  Secre- 
tary, plus  10  cents  per  bushel;  or 

(B)  the  loan  level  determined  for  the 
crop,  prior  to  any  adjustment  made  under 
subsection  (a)(3)  of  this  section  for  the  mar- 
keting year  for  the  crop  of  wheat. 

(2)  Payment  acres 

The  producer's  pajnnent  acres  shall  be  the 
lesser  of — 


(A)  the  number  of  acres  planted  to  the 
crop  for  harvest  within  the  permitted  acre- 
age; or 

(B)  100  percent  of  the  crop  acreage  base 
for  the  crop  for  the  farm  less  the  quantity 
of  reduced  acreage  (as  determined  under 
subsection  (e)(2)(D)  of  this  section). 

(q)  Crops 

Notwithstanding  any  other  provision  of  law, 
this  section  shall  be  effective  only  for  the  1991 
through  1995  crops  of  wheat. 

(Oct.  31,  1949,  ch.  792,  title  I,  §  107B,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  III,  §  301(3), 
104  Stat.  3382,  and  amended  Nov.  5,  1990,  Pub. 
L.  101-508,  title  I,  §§  1101(a),  1102(a),  104  Stat. 
1388-1;  Dec.  13,  1991,  Pub.  L.  102-237,  title  I, 
§§  102(d),  103(b),  106(d),  113(6),  105  Stat.  1822, 
1823,  1826,  1837.) 

References  in  Text 

This  Act,  referred  to  in  subsecs.  (OdKDXiii),  (PKiii) 
and  (e)(1)(A),  is  act  Oct.  31,  1949.  ch.  792.  63  Stat. 
1051,  as  amended,  known  as  the  Agricultural  Act  of 
1949,  which  is  classified  principally  to  this  chapter 
(§1421  et  seq.).  For  complete  classification  of  this  Act 
to  the  Code,  see  Short  Title  note  set  out  under  section 
1421  of  this  title  and  Tables. 

The  Federal  Crop  Insurance  Act,  referred  to  in 
subsec.  (c)(2)(C),  (D)(i)(III),  is  title  V  of  act  Feb.  16. 
1938,  ch.  30,  52  Stat.  72,  as  amended,  which  is  classi- 
fied generally  to  chapter  36  (§  1501  et  seq.)  of  this 
title.  For  complete  classification  of  this  Act  to  the 
Code,  see  section  1501  of  this  title  and  Tables. 

The  Food  Security  Act  of  1986,  referred  to  in  subsec. 
(e)(1)(B),  (4)(B)(ii)(II),  is  Pub.  L.  99-198,  Dec.  23.  1985, 
99  Stat.  1354.  as  amended.  Subtitles  D  and  G  of  title 
XII  of  the  Act  are  classified  generally  to  subchapters 
IV  (§3831  et  seq.)  and  VII  (§  3861  et  seq.).  respectively, 
of  chapter  58  of  Title  16,  Conservation.  For  complete 
classification  of  this  Act  to  the  Code,  see  Short  Title 
of  1985  Amendment  note  set  out  under  section  1281  of 
this  title  and  Tables. 

AlfENDlSENTS 

1991— Subsec.  (c)(l)(F)(i).  Pub.  L.  102-237, 
§  102(d)(1),  in  introductory  provisions  substituted 
"castor  beans."  for  "sesame,  castor  beans,  crambe," 
and  "rye.  millet,  mung  beans."  for  "rye,  mimg  beans," 
and  in  subcl.  (I)  struck  out  "and  will  not  affect  farm 
income  adversely"  after  "program". 

Subsec.  (c)(l)(F)(ii).  Pub.  L.  102-237,  §  102(d)(2),  sub- 
stituted "mustard  seed,  sesame,  crambe,  and"  for 
"mustard  seed,  and". 

Subsec.  (c)(l)(F)(iii).  Pub.  L.  102-237,  §  103(b),  added 
cl.  (iii). 

Subsec.  (e)(4)(B)(i).  Pub.  L.  102-237,  §  106(d),  amend- 
ed cl.  (1)  generaUy.  Prior  to  amendment,  cl.  (i)  read  as 
follows:  "In  general.— Except  as  provided  in  para- 
graph (2).  a  producer  who  participates  in  an  acreage 
reduction  program  established  for  a  crop  of  wheat 
under  this  subsection  shall  be  required  to  plant  to  an 
annual  or  perennial  cover  50  percent  (or  more,  at  the 
option  of  the  producer)  of  the  acreage  that  is  required 
to  be  removed  from  the  production  of  wheat,  but  not 
to  exceed  5  percent  (or  more,  at  the  option  of  the  pro- 
ducer) of  the  crop  acreage  base  established  for  the 
crop.  This  requirement  shall  not  apply  with  respect  to 
arid  areas  (including  summer  fallow  areas),  as  deter- 
mined by  the  Secretary." 

Subsec.  (g)(1).  Pub.  L.  102-237.  §  113(6).  substituted 
"subsection  (e)"  for  "subsection  (d)". 

1990— Subsec.  (c)(l)(B)(U).  Pub.  L.  101-508.  §  1102(a). 
amended  cl.  (ii)  generally.  Prior  to  amendment,  cl.  (ii) 
read  as  follows:  "Payment  rate  of  1994  and  1995 
CROPS.— The  payment  rate  for  each  of  the  1994  and 
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1995  crops  of  wheat  shall  be  calculated  as  provided  in 
clause  (i)." 

Subsec.  (c)(l)(C)(ii).  Pub.  L.  101-508,  §  1101(a).  sub- 
stituted "85  percent"  for  "100  percent". 

Effective  Date  of  1990  Amendaient 

Amendment  by  Pub.  L.  101-508  effective  Nov.  29. 
1990.  see  section  1301  of  Pub.  L.  101-508.  set  out  as  a 
note  under  section  51  Ir  of  this  title. 

Effective  Date 

Section  effective  beginning  with  1991  crop  of  an  ag- 
ricultural commodity,  with  provision  for  prior  crops, 
see  section  1171  of  Pub.  L.  101-624.  set  out  as  an  Effec- 
tive Date  of  1990  Amendment  note  under  section  1421 
of  this  title. 

Acreage  Reduction  Programs  for  1992  Through 
1995  Crops 

Section  1104  of  Pub.  L.  101-508  provided  that: 
"(a)  In  General.— Notwithstanding  any  other  provi- 
sion of  law,  except  as  provided  in  subsections  (b)  and 
(c).  the  Secretary  of  Agriculture  shall  announce  an 
acreage  limitation  program  for  each  of  the  1992 
through  1995  crops  of— 

"(1)  wheat  under  which  the  acreage  planted  to 
wheat  for  harvest  on  a  farm  would  be  limited  to  the 
wheat  crop  acreage  base  for  the  farm  for  the  crop 
reduced  by— 

"(A)  in  the  case  of  the  1992  crop  of  wheat,  not 
less  than  6  percent; 

"(B)  in  the  case  of  the  1993  crop  of  wheat,  not 
less  than  5  percent; 

"(C)  in  the  case  of  the  1994  crop  of  wheat,  not 
less  than  7  percent;  and 

"(D)  in  the  case  of  the  1995  crop  of  wheat,  not 
less  than  5  percent;  and 

"(2)  com.  grain  sorghum,  and  barley  under  which 
the  acreage  planted  to  the  respective  feed  grain  for 
harvest  on  a  farm  would  be  limited  to  the  respective 
feed  grain  crop  acreage  base  for  the  farm  for  the 
crop  reduced  by  not  less  than  7  Ms  percent. 
"(b)  Stocks-to-Use  Ratio.— Subsection  (a)  shall  not 
apply  to  a  crop  if  the  Secretary  estimates  for  such 
crop  that  the  stocks-to-use  ratio  will  be  less  than— 
"(1)  in  the  case  of  wheat.  34  percent;  and 
"(2)  in  the  case  of  com,  grain  sorghum,  and  barley, 
20  percent. 

"(c)  Termination.— If  the  Secretary  determines  that 
the  quantity  of  soybeans  on  hand  in  the  United  States 
on  the  first  day  of  the  marketing  year  for  the  1991 
crop  of  soybeans  (not  including  any  quantity  of  soy- 
beans of  the  1991  crop)  wUl  be  less  than  325.000.000 
bushels,  subsection  (a)  shall  not  apply  to  any  of  the 
1992  through  1995  crops  of  wheat  and  feed  grains." 

Acreage  Reduction  Program  for  1991  Wheat  Crop 

Section  1103(a)  of  Pub.  L.  101-508  provided  that:  "In 
the  case  of  the  1991  crop  of  wheat,  the  Secretary  of 
Agriculture  shall  provide  for  an  acreage  limitation 
program  as  described  in  section  107B(e)(l)(F)  of  the 
Agricultural  Act  of  1949  [7  U.S.C.  1445b-3a(e)(l)(F)] 
(as  added  by  section  301  of  the  Food.  Agriculture.  Con- 
servation, and  Trade  Act  of  1990)." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1308,  1309, 
1426,  1445h,  1445J,  1463,  5822  of  this  title. 

§  1445b-4.  Transferred 

Codification 

Section,  act  Oct.  31,  1949,  ch.  792,  title  I,  §  107E,  as 
added  Dec.  23,  1985,  Pub.  L.  99-198,  title  X,  §  1005,  99 
Stat.  1448.  and  amended  Nov.  28,  1990,  Pub.  L. 
101-624,  title  XI,  §  1122(a),  104  Stat.  3503,  which  relat- 
ed to  payments  in  commodities,  was  renumbered  sec- 
tion 115  of  act  Oct.  31,   1949,  by  Pub.  L.   101-624, 


§  1161(a)(1),  and  transferred  to  section  1445k  of  this 
title. 

§1445b-5.    Repealed.    Pub.    L.    101-624,    title    XI, 
§  1161(a)(2),  Nov.  28, 1990, 104  Stat.  3520 

Section,  act  Oct.  31,  1949,  ch.  792.  title  I.  §  107F.  as 
added  Dec.  23.  1985.  Pub.  L.  99-198.  title  X.  §  1006.  99 
Stat.  1448,  related  to  export  certificate  programs  for 
1986  through  1990  crops  of  wheat  and  feed  grains. 

Effective  Date  of  Repeal 

Repeal  effective  beginning  with  1991  crop  of  an  agri- 
cultural commodity,  with  provision  for  prior  crops,  see 
section  1171  of  Pub.  L.  101-624,  set  out  as  an  Effective 
Date  of  1990  Amendment  note  imder  section  1421  of 
this  title. 

§§  1445c,   1445C-1.   Repealed.   Pub.  L.   101-624,  title 
VIII,  §  806(1),  Nov.  28, 1990, 104  Stat.  3475 

Section  1445c,  act  Oct.  31, 1949,  ch.  792,  title  I,  §  108, 
as  added  Sept.  29,  1977,  Pub.  L.  95-113,  title  VIII, 
§  807,  91  Stat.  947,  related  to  price  support  program 
for  1978  through  1981  crops  of  peanuts. 

Section  1445c-l.  act  Oct.  31.  1949.  ch.  792.  title  I. 
§  108A.  as  added  Dec.  22.  1981.  Pub.  L.  97-98,  title  VII, 
§  705,  95  Stat.  1254,  related  to  price  support  program 
for  1982  through  1985  crops  of  peanuts. 

Effective  Date  of  Repeal 

Repeal  effective  beginning  with  1991  crop  of  an  agri- 
cultural commodity,  with  provision  for  prior  crops,  see 
section  1171  of  Pub.  L.  101-624,  set  out  as  an  Effective 
Date  of  1990  Amendment  note  under  section  1421  of 
this  title. 


§  1445C-2.  Omitted 


Codification 


Section,  act  Oct.  31,  1949,  ch.  792,  title  I,  §  108A,  for- 
merly §  108B,  as  added  Dec.  23,  1985,  Pub.  L.  99-198, 
title  VII,  §  705,  99  Stat.  1439,  and  amended  Oct.  18, 
1986,  Pub.  L.  99-500.  §  101(a)  [title  VI.  §  639],  100  Stat. 
1783,  1783-35,  and  Oct.  30,  1986,  Pub.  L.  99-591, 
§  101(a)  [title  VI,  §  639],  100  Stat.  3341,  3341-35;  Nov. 
10,  1986,  Pub.  L.  99-641,  title  II,  §  203,  100  Stat.  3563; 
Dec.  22,  1987,  Pub.  L.  100-203,  title  I,  §  1104(b),  101 
Stat.  1330-4;  renumbered  §  108A,  Nov.  28, 1990.  Pub.  L. 
101-624,  title  VIII,  §  806(2),  104  Stat.  3475;  Dec.  13, 
1991,  Pub.  L.  102-237,  title  I,  §  117(b)(1)(A),  105  Stat. 
1841,  related  to  price  support,  loans,  purchases,  and 
other  operations,  and  national  average  quota  support 
rate.  See  Effective  and  Termination  Dates  note  below. 

Effective  and  Termination  Dates 

Section  705  of  Pub.  L.  99-198  provided  that  this  sec- 
tion is  effective  only  for  the  1986  through  1990  crops 
of  peanuts. 

§1445c-3.  Price  support  program  for  1991  through 
1995  crops  of  peanuts 

(a)  Quota  peanuts 

(1)  In  general 

The  Secretary  shall  make  price  support 
available  to  producers  through  loans,  pur- 
chases, and  other  operations  on  quota  pea- 
nuts for  each  of  the  1991  through  1995  crops. 

(2)  Support  rates 

The  national  average  quota  support  rate  for 
each  of  the  1991  through  1995  crops  of  quota 
peanuts  shall  be  the  national  average  quota 
support  rate  for  the  immediately  precedmg 
crop,  adjusted  to  reflect  any  increase,  during 
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the  calendar  year  immediately  preceding  the 
marketing  year  for  the  crop  for  which  a  level 
of  support  is  being  determined,  in  the  nation- 
al average  cost  of  peanut  production,  exclud- 
ing any  change  in  the  cost  of  land  and  the 
cost  of  any  assessments  required  under  sub- 
section (g)  of  this  section,  except  that  in  no 
event  shall  the  national  average  quota  sup- 
port rate  for  any  such  crop  exceed  by  more 
than  5  percent  the  national  average  quota 
support  rate  for  the  preceding  crop. 

(3)  Inspection,  handling,  or  storage 

The  levels  of  support  so  annoimced  shall 
not  be  reduced  by  any  deductions  for  inspec- 
tion, handling,  or  storage. 

(4)  Location  and  other  factors 

The  Secretary  may  make  adjustments  for 
location  of  peanuts  and  such  other  factors  as 
are  authorized  by  section  1423  of  this  title. 

(5)  Announcement 

The  Secretary  shall  announce  the  level  of 
support  for  quota  peanuts  of  each  crop  not 
later  than  February  15  preceding  the  market- 
ing year  for  the  crop  for  which  the  level  of 
support  is  being  determined. 

(b)  Additional  peanuts 

(1)  In  general 

The  Secretary  shall  make  price  support 
available  to  producers  through  loans,  pur- 
chases, or  other  operations  on  additional  pea- 
nuts for  each  of  the  1991  through  1995  crops 
at  such  levels  as  the  Secretary  finds  appropri- 
ate, taking  into  consideration  the  demand  for 
peanut  oil  and  peanut  meal,  expected  prices 
of  other  vegetable  oils  and  protein  meals,  and 
the  demand  for  peanuts  in  foreign  markets, 
except  that  the  Secretary  shall  set  the  sup- 
port rate  on  additional  peanuts  at  a  level  esti- 
mated by  the  Secretary  to  ensure  that  there 
are  no  losses  to  the  Commodity  Credit  Corpo- 
ration on  the  sale  or  disposal  of  the  peanuts. 

(2)  Announcement 

The  Secretary  shall  announce  the  level  of 
support  for  additional  peanuts  of  each  crop 
not  later  than  February  15  preceding  the 
marketing  year  for  the  crop  for  which  the 
level  of  support  is  being  determined. 

(c)  Area  marketing  associations 
(1)  Warehouse  storage  loans 

(A)  In  general 

In  carrying  out  subsections  (a)  and  (b)  of 
this  section,  the  Secretary  shall  make  ware- 
house storage  loans  available  in  each  of  the 
three  producing  areas  (described  in  section 
1446.95  of  title  7  of  the  Code  of  Federal 
Regulations  (January  1,  1989))  to  a  desig- 
nated area  marketing  association  of  peanut 
producers  that  is  selected  and  approved  by 
the  Secretary  and  that  is  operated  primari- 
ly for  the  purpose  of  conducting  the  loan 
activities.  The  Secretary  may  not  make 
warehouse  storage  loans  available  to  any  co- 
operative that  is  engaged  in  operations  or 
activities  concerning  peanuts  other  than 
those  operations  and  activities  specified  in 
this  section  and  sections  1359  and  1359a  of 
this  title. 


(B)  Administrative  and  supervisory  activities 

The  area  marketing  associations  shall  be 
used  in  administrative  and  supervisory  ac- 
tivities relating  to  price  support  and  mar- 
keting activities  imder  this  section  and  sec- 
tions 1359  and  1359a  of  this  title. 

(C)  Association  costs 

Loans  made  to  the  association  under  this 
paragraph  shall  include,  in  addition  to  the 
price  support  value  of  the  peanuts,  such 
costs  as  the  area  marketing  association  rea- 
sonably may  incur  in  carrying  out  its  re- 
sponsibilities, operations,  and  activities 
imder  this  section  and  sections  1359  and 
1359a  of  this  title. 
(2)  Pools  for  quota  and  additional  peanuts 

(A)  In  general 

The  Secretary  shall  require  that  each 
area  marketing  association  establish  pools 
and  maintain  complete  and  accurate  records 
by  area  and  segregation  for  quota  peanuts 
handled  under  loan  and  for  additional  pea- 
nuts placed  imder  loan,  except  that  sepa- 
rate pools  shall  be  established  for  Valencia 
peanuts  produced  in  New  Mexico.  Bright 
hull  and  dark  hull  Valencia  peanuts  shall 
be  considered  as  separate  types  for  the  pur- 
pose of  establishing  the  pools. 

(B)  Net  gains 

Net  gains  on  peanuts  in  each  pool,  unless 
otherwise  approved  by  the  Secretary,  shall 
be  distributed  only  to  producers  who  placed 
peanuts  in  the  pool  and  shall  be  distributed 
in  proportion  to  the  value  of  the  peanuts 
placed  in  the  pool  by  each  producer.  Net 
gains  for  peanuts  in  each  pool  shall  consist 
of  the  following: 

(i)  Quota  peanuts 

For  quota  peanuts,  the  net  gains  over 
and  above  the  loan  indebtedness  and 
other  costs  or  losses  incurred  on  peanuts 
placed  in  the  pool  plus  an  amount  from 
all  additional  pool  gains  equal  to  any  loss 
on  disposition  of  all  peanuts  in  the  pool 
for  quota  peanuts. 
(ii)  Additional  peanuts 

For  additional  peanuts,  the  net  gains 
over  and  above  the  loan  indebtedness  and 
other  costs  or  losses  incurred  on  peanuts 
placed  in  the  pool  for  additional  peanuts 
less  any  amount  allocated  to  offset  any 
loss  on  the  pool  for  quota  peanuts  as  pro- 
vided in  clause  (i). 

(d)  Losses 
Notwithstanding  any  other  provision  of  this 

section: 
(1)  Quota  peanuts  placed  under  loan 

Any  distribution  of  net  gains  on  additional 
peanuts  (other  than  net  gains  on  additional 
peanuts  in  separate  type  pools  established 
imder  subsection  (c)(2)(A)  of  this  section  for 
Valencia  peanuts  produced  in  New  Mexico) 
shall  be  first  reduced  to  the  extent  of  any  loss 
by  the  Commodity  Credit  Corporation  on 
quota  peanuts  placed  under  loan. 


Page  495 


TITLE  7~^AGRICULTURE 


§ 1445C-3 


(2)  Quota  loan  pools 

(A)  Transfers  from  additional  loan  pools 

The  proceeds  due  any  producer  from  any 
pool  shall  be  reduced  by  the  amount  of  any 
loss  that  is  incurred  with  respect  to  peanuts 
transferred  from  an  additional  loan  pool  to 
a  quota  loan  pool  by  such  producer  under 
section  1358-l(b)(8)  of  this  title. 

(B)  Other  losses 

Losses  in  area  quota  pools,  other  than 
losses  incurred  as  a  result  of  transfers  from 
additional  loan  pools  to  quota  loan  pools 
under  section  1358-l(b)(8)  of  this  title,  shall 
be  offset  by  any  gains  or  profits  from  pools 
in  other  production  areas  (other  than  sepa- 
rate type  pools  established  under  subsection 
(c)(2)(A)  of  this  section  for  Valencia  pea- 
nuts produced  in  New  Mexico)  in  such 
manner  as  the  Secretary  shall  by  regulation 
prescribe. 

(e)  Disapproval  of  quotas 

Notwithstanding  any  other  provision  of  law, 
no  price  support  may  be  made  available  by  the 
Secretary  for  any  crop  of  peanuts  with  respect 
to  which  poundage  quotas  have  been  disap- 
proved by  producers,  as  provided  for  in  section 
1358-l(d)  of  this  title. 

(f)  Quality  improvement 

(1)  Price  support  peanuts 

With  respect  to  peanuts  imder  price  sup- 
port loan,  the  Secretary  shall— 

(A)  promote  the  crushing  of  peanuts  at  a 
greater  risk  of  deterioration  before  peanuts 
of  a  lesser  risk  of  deterioration; 

(B)  ensure  that  all  Commodity  Credit 
Corporation  loan  stoclcs  of  peanuts  sold  for 
domestic  edible  use  must  be  shown  to  have 
been  officially  inspected  by  licensed  Depart- 
ment of  Agriculture  inspectors  both  as 
farmer  stock  and  shelled  or  cleaned  in-shell 
peanuts; 

(C)  continue  to  endeavor  to  operate  the 
peanut  price  support  program  so  as  to  im- 
prove the  quality  of  domestic  peanuts  and 
ensure  the  coordination  of  activities  under 
the  Peanut  Administrative  Committee  es- 
tablished under  Marketing  Agreement  No. 
146,  regulating  the  quality  of  domestically 
produced  peanuts  (under  the  Agricultural 
Marketing  Agreement  Act  of  1937  (7  U.S.C. 
601  et  seq.));  and 

(D)  ensure  that  any  changes  made  in  the 
price  support  program  as  a  result  of  this 
subsection  requiring  additional  production 
or  handling  at  the  farm  level  shall  be  re- 
flected as  an  upward  adjustment  in  the  De- 
partment of  Agriculture  loan  schedule. 

(2)  Exports  and  other  peanuts 

The  Secretary  shall  require  that  all  peanuts 
in  the  domestic  market  fully  comply  with  all 
quality  standards  under  Marketing  Agree- 
ment No.  146.  The  Secretary  shall  ensure 
that  peanuts  produced  for  the  export  market 
meet  quality  standards  established  for  the  do- 
mestic market  under  Marketing  Agreement 
No.  146. 


(g)  Marketing  assessment 

(1)  In  general 

The  Secretary  shall  provide,  by  regulation, 
for  a  nonrefundable  marketing  assessment 
applicable  to  each  of  the  1991  through  1995 
crops  of  peanuts.  The  assessment  shall  be 
made  in  accordance  with  this  subsection  and 
shall  be  on  a  per  pound  basis  in  an  amount 
equal  to  1  percent  of  the  national  average 
quota  or  additional  peanut  support  rate  per 
pound,  as  applicable,  for  the  applicable  crop. 
No  peanuts  shall  be  assessed  more  than  1  per- 
cent of  the  applicable  support  rate  under  this 
subsection. 

(2)  First  purchasers 

(A)  In  general 

Except  as  provided  imder  paragraphs  (3) 
and  (4),  the  first  purchaser  of  peanuts 
shall— 

(i)  collect  from  the  producer  a  market- 
ing assessment  equal  to  Vz  percent  of  the 
applicable  national  average  support  rate 
times  the  quantity  of  peanuts  acquired; 

(ii)  pay,  in  addition  to  the  amount  col- 
lected under  clause  (i),  a  marketing  assess- 
ment in  an  amount  equal  to  V2  percent  of 
the  applicable  national  average  support 
rate  times  the  quantity  of  peanuts  ac- 
quired; and 

(iii)  remit  the  amounts  required  under 
clauses  (i)  and  (ii)  to  the  Commodity 
Credit  Corporation  in  a  manner  specified 
by  the  Secretary. 

(B)  "First  purchaser"  defined 

For  purposes  of  this  subsection,  the  term 
"first  purchaser"  means  a  person  acquiring 
peanuts  from  a  producer  except  that  in  the 
case  of  peanuts  forfeited  by  a  producer  to 
the  Commodity  Credit  Corporation,  such 
term  means  the  person  acquiring  the  pea- 
nuts from  the  Commodity  Credit  Corpora- 
tion. 

(3)  Other  private  marketings 

In  the  case  of  a  private  marketing  by  a  pro- 
ducer directly  to  a  consumer  through  a  retail 
or  wholesale  outlet  or  in  the  case  of  a  market- 
ing by  the  producer  outside  of  the  continen- 
tal United  States,  the  producer  shall  be  re- 
sponsible for  the  full  amount  of  the  assess- 
ment and  shall  remit  the  assessment  by  such 
time  as  is  specified  by  the  Secretary. 

(4)  Loan  peanuts 

In  the  case  of  peanuts  that  are  pledged  as 
collateral  for  a  price  support  loan  made  under 
this  section,  V2  of  the  assessment  shall  be  de- 
ducted from  the  proceeds  of  the  loan.  The  re- 
mainder of  the  assessment  shall  be  paid  by 
the  first  purchaser  of  the  peanuts.  For  pur- 
poses of  computing  net  gains  on  peanuts 
imder  this  section,  the  reduction  in  loan  pro- 
ceeds shall  be  treated  as  having  been  paid  to 
the  producer. 

(5)  Penalties 

If  any  person  fails  to  collect  or  remit  the  re- 
duction required  by  this  subsection  or  fails  to 
comply  with  such  requirements  for  record- 
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keeping  or  otherwise  as  are  required  by  the 
Secretary  to  carry  out  this  subsection,  the 
person  shall  be  liable  to  the  Secretary  for  a 
civil  penalty  up  to  an  amount  determined  by 
multiplying— 

(A)  the  quantity  of  peanuts  involved  in 
the  violation;  by 

(B)  the  national  average  quota  peanut 
price  support  level  for  the  applicable  crop 
year. 

(6)  Enforcement 

The  Secretary  may  enforce  this  subsection 
in  the  courts  of  the  United  States. 

(h)  Crops 

Notwithstanding  any  other  provision  of  law, 
this  section  shall  be  effective  only  for  the  1991 
through  1995  crops  of  peanuts. 

(Oct.  31,  1949,  ch.  792,  title  I,  §  108B,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  VIII, 
§  806(3),  104  Stat.  3475,  and  amended  Nov.  5, 
1990,  Pub.  L.  101-508,  title  I,  §  1105(b),  104  Stat. 
1388-3;  Dec.  13,  1991,  Pub.  L.  102-237,  title  I, 
§  117(b)(1)(B),  105  Stat.  1841.) 

References  in  Text 

The  Agricultural  Marketing  Agreement  Act  of  1937 
(7  U.S.C.  601  et  seq.),  referred  to  in  subsec.  (f)(1)(C),  is 
act  June  3,  1937,  ch.  296,  50  Stat.  246,  as  amended, 
which  is  classified  principally  to  chapter  26 A  (§671  et 
seq.)  of  this  title.  For  complete  classification  of  this 
Act  to  the  Code,  see  section  674  of  this  title  and 
Tables.  The  Agricultural  Marketing  Agreement  Act  of 
1937  reenacted  and  amended  the  Agricultural  Adjust- 
ment Act,  title  I  of  act  May  12,  1933,  ch.  25,  48  Stat. 
31.  as  amended,  which  is  classified  generally  to  chap- 
ter 26  (§  601  et  seq.)  of  this  title.  For  complete  classifi- 
cation of  this  Act  to  the  Code,  see  Short  Title  note  set 
out  under  section  601  of  this  title  and  Tables. 

AMENDBiENTS 

1991— Subsec.  (c)(1).  Pub.  L.  102-237  made  a  techni- 
cal amendment  to  the  references  to  sections  1359  and 
1359a  of  this  title,  wherever  appearing,  to  reflect  the 
renumbering  of  the  corresponding  sections  of  the 
original  act. 

1990— Subsec.  (a)(2).  Pub.  L.  101-508,  §  1105(b)(2).  in- 
serted "and  the  cost  of  any  assessments  required 
under  subsection  (g)  of  this  section"  after  "cost  of 
land". 

Subsecs.  (g),  (h).  Pub.  L.  101-508.  §  1105(b)(1).  added 
subsec.  (g)  and  redesignated  former  subsec.  (g)  as  (h). 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-508  effective  Nov.  29, 
1990,  see  section  1301  of  Pub.  L.  101-508.  set  out  as  a 
note  under  section  511r  of  this  title. 

Effective  Date 

Section  effective  beginning  with  1991  crop  of  an  ag- 
ricultural commodity,  with  provision  for  prior  crops, 
see  section  1171  of  Pub.  L.  101-624.  set  out  as  an  Effec- 
tive Date  of  1990  Amendment  note  under  section  1421 
of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  608b.  1359a  of 
this  title. 

§  1445e.  Farmer  owned  reserve  program 

(a)  In  general 

The  Secretary  shall  formulate  and  administer 
a  farmer  owned  reserve  program  under  which 


producers  of  wheat  and  feed  grains  will  be  able 
to  store  wheat  and  feed  grains  when  the  com- 
modities are  in  abundant  supply,  extend  the 
time  period  for  the  orderly  marketing  of  the 
commodities,  and  provide  for  adequate  carry- 
over stocks  to  ensure  a  reliable  supply  of  the 
commodities. 

(b)  Terms  of  program 

(1)  Price  support  loans 

In  carrying  out  this  program,  the  Secretary 
shall  provide  extended  price  support  loans  for 
wheat  and  feed  grains.  An  extended  loan 
shall  only  be  made  to  a  producer  after  the  ex- 
piration of  a  9-month  price  support  loan 
(hereafter  in  this  section  referred  to  as  the 
"original  loan")  made  in  accordance  with  this 
subchapter. 

(2)  Level  of  loans 

Loans  made  under  this  section  shall  not  be 
less  than  the  then  current  level  of  support 
under  the  wheat  and  feed  grain  programs  es- 
tablished under  this  subchapter. 

(3)  Other  terms  and  conditions 

The  Secretary  shall  provide  f  or— 

(A)  repayment  of  the  extended  price  sup- 
port loan  27  months  from  the  date  on 
which  the  original  loan  expired  unless,  at 
the  discretion  of  the  Secretary,  the  loan  has 
been  extended  for  one  6-month  period; 

(B)  a  rate  of  interest  as  provided  under 
subsection  (c)  of  this  section;  and 

(C)  payments  to  producers  for  storage  as 
provided  in  subsection  (d)  of  this  section. 

(4)  Regional  differences 

The  Secretary  shall  ensure  that  producers 
are  afforded  a  fair  and  equitable  opportxmity 
to  participate  in  the  program  established 
under  this  section,  taking  into  account  region- 
al differences  in  the  time  of  harvest. 

(c)  Interest  charges 

(1)  Levying  of  interest 

The  Secretary  may  charge  interest  on  loans 
under  this  section  whenever  the  price  of 
wheat  or  feed  grains  is  equal  to  or  exceeds 
105  percent  of  the  then  current  established 
price  for  the  commodity. 

(2)  90-day  period 

If  interest  is  levied  on  the  loans  under  para- 
graph (1),  the  interest  may  be  charged  for  a 
period  of  90  days  after  the  last  day  on  which 
the  price  of  wheat  or  feed  grams  was  equal  to 
or  in  excess  of  105  percent  of  the  established 
price  for  the  commodities. 

(3)  Rate  of  interest 

The  rate  of  interest  charged  participants  in 
this  program  shaU  not  be  less  than  the  rate  of 
interest  charged  by  the  Commodity  Credit 
Corporation  by  the  United  States  Treasury, 
except  that  the  Secretary  may  waive  or 
adjust  the  interest  as  the  Secretary  considers 
appropriate  to  effectuate  the  purposes  of  this 
section. 
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(d)  Storage  payments 

(1)  In  general 

The  Secretary  shall  provide  storage  pay- 
ments to  producers  for  storage  of  wheat  or 
feed  grains  under  the  program  established  in 
this  section  in  such  amounts  and  imder  such 
conditions  as  the  Secretary  determines  appro- 
priate to  encourage  producers  to  participate 
in  the  program. 

(2)  Timing 

The  Secretary  shall  make  storage  payments 
available  to  participants  in  this  program  at 
the  end  of  each  quarter. 

(3)  Duration 

The  Secretary  shall  cease  making  storage 
payments  whenever  the  price  of  wheat  or 
feed  grains  is  equal  to  or  exceeds  95  percent 
of  the  then  current  established  price  for  the 
commodities,  and  for  any  90-day  period  imme- 
diately following  the  last  day  on  which  the 
price  of  wheat  or  feed  grains  was  equal  to  or 
in  excess  of  95  percent  of  the  then  current  es- 
tablished price  for  the  commodities. 

(e)  Emergencies 

Notwithstanding  any  other  provision  of  law, 
the  Secretary  may  require  producers  to  repay 
loans  made  under  this  section,  plus  accrued  in- 
terest and  such  other  charges  as  may  be  re- 
quired by  regulation  prior  to  the  maturity  date 
thereof,  if  the  Secretary  determines  that  emer- 
gency conditions  exist  that  require  that  the 
commodity  be  made  available  in  the  market  to 
meet  urgent  domestic  or  international  needs 
and  the  Secretary  reports  the  determination 
and  the  reasons  for  the  determination  to  the 
President,  the  Committee  on  Agriculture  of  the 
House  of  Representatives,  and  the  Committee 
on  Agriculture,  Nutrition,  and  Forestry  of  the 
Senate  at  least  14  days  before  taking  the 
action. 

(f)  Quantity  of  commodities  in  program 

The  Secretary  may  establish  maximum  quan- 
tities of  wheat  and  feed  grains  that  may  receive 
loans  and  storage  payments  under  this  program 
as  follows: 

(1)  The  maximimi  quantities  of  wheat  may 
not  be  established  at  less  than  300  million 
bushels,  nor  more  than  450  million  bushels. 

(2)  The  maximum  quantities  of  feed  grains 
may  not  be  established  at  less  than  600  mil- 
lion bushels,  nor  more  than  900  million  bush- 
els. 

(g)  Announcement  of  program 

(1)  Time  of  announcement 

The  Secretary  shall  announce  the  terms 
and  conditions  of  the  producer  storage  pro- 
gram for  a  crop  of  wheat  and  feed  grains  by— 

(A)  in  the  case  of  wheat,  December  15  of 
the  year  in  which  the  crop  of  wheat  was 
harvested;  and 

(B)  in  the  case  of  feed  grains,  March  15  of 
the  year  following  the  year  in  which  the 
crop  of  com  was  harvested. 

(2)  Discretionary  entry 

The  Secretary  may  make  extended  loans 
available  to  producers  of  wheat  or  feed  grains 
if- 


(A)  the  Secretary  determines  that  the  av- 
erage market  price  for  wheat  or  com,  re- 
spectively, for  the  90-day  period  prior  to  the 
dates  specified  in  paragraph  (1)  is  less  than 
120  percent  of  the  current  loan  rate  for 
wheat  or  com,  respectively;  or 

(B)  as  of  the  appropriate  date  specified  in 
paragraph  (1),  the  Secretary  estimates  that 
the  stoclis-to-use  ratio  on  the  last  day  of  the 
current  marketing  year  will  be— 

(i)  in  the  case  of  wheat,  more  than  37.5 
percent;  and 

(ii)  in  the  case  of  com,  more  than  22.5 
percent. 

(3)  Mandatory  entry 

The  Secretary  shall  make  extended  loans 
available  to  producers  of  wheat  or  feed  grains 
if  the  conditions  specified  in  subparagraphs 
(A)  and  (B)  of  paragraph  (2)  are  met  for 
wheat  or  feed  grains,  respectively. 

(4)  Content  of  announcement 

In  the  announcement,  the  Secretary  shall 
specify  the  maximum  quantity  of  wheat  or 
feed  grains  to  be  stored  under  this  program 
that  the  Secretary  determines  appropriate  to 
promote  the  orderly  marketing  of  the  com- 
modities. 

(h)  Discretionary  exit 

A  producer  may  repay  a  loan  extended  under 
this  section  at  any  time. 

(i)  Reconcentration  of  grain 

The  Secretary  may,  with  the  concurrence  of 
the  owner  of  grain  stored  under  this  program, 
reconcentrate  all  such  grain  stored  in  commer- 
cial warehouses  at  such  points  as  the  Secretary 
considers  to  be  in  the  public  interest,  taking 
into  account  such  factors  as  transportation  and 
normal  marketing  patterns.  The  Secretary  shall 
permit  rotation  of  stocks  and  facilitate  mainte- 
nance of  quality  under  regulations  that  assure 
that  the  holding  producer  or  warehouseman 
shall,  at  all  times,  have  available  for  delivery  at 
the  designated  place  of  storage  both  the  quanti- 
ty and  quality  of  grain  covered  by  the  produc- 
er's or  warehouseman's  commitment. 

(j)  Management  of  grain 

Whenever  grain  is  stored  imder  this  section, 
the  Secretary  may  buy  and  sell  at  an  equivalent 
price,  allowing  for  the  customary  location  and 
grade  differentials,  substantially  equivalent 
quantities  of  grain  in  different  locations  or 
warehouses  to  the  extent  needed  to  properly 
handle,  rotate,  distribute,  and  locate  the  com- 
modities that  the  Commodity  Credit  Corpora- 
tion owns  or  controls.  The  purchases  to  offset 
sales  shall  be  made  within  2  market  days  fol- 
lowing the  sales.  The  Secretary  shall  make  a 
daily  list  available  showing  the  price,  location, 
and  quantity  of  the  transactions. 

(k)  Use  of  Commodity  Credit  Corporation 

The  Secretary  shall  use  the  Commodity 
Credit  Corporation,  to  the  extent  feasible,  to 
fulfill  the  purposes  of  this  section.  To  the  maxi- 
mum extent  practicable  consistent  with  the  ful- 
fillment of  the  purposes  of  this  section  and  the 
effective  and  efficient  administration  of  this 
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section,  the  Secretary  shall  utilize  the  usual 
and  customary  channels,  facilities,  and  arrange- 
ments of  trade  and  commerce. 
il)  Use  of  commodity  certificates 

Notwithstanding  any  other  provision  of  law, 
if  a  producer  has  substituted  purchased  or 
other  commodities  for  the  commodities  origi- 
nally pledged  as  collateral  for  a  loan  made 
imder  this  section,  the  Secretary  may  allow  a 
producer  to  repay  the  loan  using  a  generic  com- 
modity certificate  that  may  be  exchanged  for 
commodities  owned  by  the  Commodity  Credit 
Corporation,  if  the  substitute  commodities  have 
been  pledged  as  loan  collateral  and  redeemed 
only  within  the  same  county, 
(m)  Additional  authority 

The  authority  provided  by  this  section  shall 
be  in  addition  to  other  authorities  available  to 
the  Secretary  for  carrying  out  producer  loan 
and  storage  operations. 
(n)  Regulations 

The  Secretary  of  Agriculture  shall  issue  such 
regulations  as  are  necessary  to  carry  out  this 
section  not  later  than  60  days  after  November 
28, 1990. 

(o)  Review 

In  announcing  the  terms  and  conditions  of 
the  producer  storage  program  imder  this  sec- 
tion, the  Secretary  shall  review  standards  con- 
cerning the  quality  of  grain  that  shall  be  al- 
lowed to  be  stored  imder  the  program,  and  such 
standards  should  encourage  only  quality  grain, 
as  determined  by  the  Secretary,  to  be  pledged 
as  collateral  for  such  loans.  The  Secretary  shall 
review  inspection,  maintenance,  and  stock  rota- 
tion requirements  and  take  the  necessary  steps 
to  maintain  the  quality  of  such  grain, 
(p)  Crops 

Notwithstanding  any  other  provision  of  law, 
this  section  shall  become  effective  December  1, 
1990. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XI,  §  1123,  title  XX,  §  2010,  104  Stat.  3503, 
3932;  Dec.  13,  1991,  Pub.  L.  102-237,  title  I, 
§  113(7),  105  Stat.  1837.) 

Abcendments 

1991-Subsec.  (k).  Pub.  L.  102-237.  §  113(7)(C)(i),  re- 
designated subsec.  (k),  relating  to  review,  as  (o). 

Subsec.  (n).  Pub.  L.  102-237.  §  113(7)(A).  substituted 
"November  28.  1990"  for  "the  date  of  enactment  of 
this  section". 

Subsec.  (o).  Pub.  L.  102-237.  §  113(7)(C).  redesignat- 
ed subsec.  (k).  relating  to  review,  as  (o).  inserted  head- 
ing, and  substituted  "this  section"  for  "subsection 
(e)(1)". 

Pub.  L.  102-237.  §  113(7)(B).  redesignated  subsec.  (o) 
as(p). 

Subsec.  (p).  Pub.  L.  102-237.  §  113(7)(B).  redesignat- 
ed subsec.  (o)  as  (p). 

1990— Pub.  L.  101-624.  1 1123.  amended  section  gen- 
erally, substituting  provisions  relating  to  the  farmer 
owned  reserve  program  for  provisions  relating  to  the 
establishment  and  maintenance  of  the  producer  re- 
serve program  for  wheat  and  feed  grains. 

Subsec.  (k).  Pub.  L.  101-624.  S  2010.  added  subsec.  (k) 
relating  to  review. 

Effective  Date  of  1990  Amendment 

Amendment  by  section  1123  of  Pub.  L.  101-624  effec- 
tive beginning  with  1991  crop  of  an  agricultural  com- 


modity, with  provision  for  prior  crops,  see  section  1171 
of  Pub.  L.  101-624.  set  out  as  a  note  under  section  1421 
of  this  title. 

COMPARASnJTY  OF  STORAGE  PAYB4ENTS 

Section  1124  of  Pub.  L.  101-624.  as  amended  by  Pub. 
L.  102-237.  title  I.  §  114(a)(1).  Dec.  13.  1991.  105  Stat. 
1838.  provided  that:  "In  making  storage  payments  to 
producers  under  section  110  of  the  Agricultural  Act  of 
1949  (7  U.S.C.  1445e)  and  to  commercial  warehouse- 
men in  accordance  with  the  Commodity  Credit  Corpo- 
ration Charter  Act  (15  U.S.C.  714  et  seq.),  the  Com- 
modity Credit  Corporation  and  the  Secretary  of  Agri- 
culture shall,  to  the  extent  practicable,  ensure  that 
the  rates  of  the  storage  payments  made  to  producers 
are  equivalent  to  average  rates  paid  for  commercial 
storage,  taking  into  account  the  current  demand  for 
storage  for  commodities,  efficiency,  location,  regulato- 
ry compliance  costs,  bonding  requirements,  and  impact 
of  user  fees  as  determined  by  the  Secretary,  except 
that  the  rates  paid  to  producers  and  commercial  ware- 
housemen shall  be  established  at  rates  that  will  result 
in  no  increase  in  current  or  projected  combined  out- 
lays of  the  Commodity  Credit  Corporation  for  the 
storage  payments  made  to  producers  and  commercial 
warehousemen  as  a  result  of  the  adjustment  of  stor- 
age rates  under  this  section." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1308a.  1427, 
1445k.  4001.  4002  of  this  title. 

§  1445h.  Supplemental  set-aside  and  acreage  limita- 
tion authority 

Notwithstanding  any  other  provision  of  law 
or  prior  announcement  made  by  the  Secretary 
to  the  contrary,  the  Secretary  may  announce 
and  provide  for  an  acreage  limitation  program 
under  section  1444f  or  1445b-3a  of  this  title  for 
one  or  more  of  the  1991  through  1995  crops  of 
wheat  and  feed  grains  if  the  Secretary  deter- 
mines that  such  action  is  in  the  public  interest 
as  a  result  of  the  imposition  of  restrictions  on 
the  export  of  any  such  commodity  by  the  Presi- 
dent or  other  member  of  the  executive  branch 
of  the  Federal  Government.  To  carry  out  effec- 
tively an  acreage  limitation  program  authorized 
under  this  section,  the  Secretary  may  make 
such  modifications  and  adjustments  in  such 
program  as  the  Secretary  determines  necessary 
because  of  any  delay  in  instituting  such  pro- 
gram. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XI,  §  1125, 104  Stat.  3506.) 

Amendments 

1990— Pub.  L.  101-624.  §  1125(a).  amended  section 
generally.  Prior  to  amendment,  section  read  as  follows: 
"Notwithstanding  any  other  provision  of  law  or  prior 
announcement  made  by  the  Secretary  to  the  contrary, 
the  Secretary  may  announce  and  provide  for  a  set- 
aside  or  acreage  limitation  program  under  section 
1444e  or  1445b-3  of  this  title  for  one  or  more  of  the 
1986  through  1990  crops  of  wheat  and  feed  grains  if 
the  Secretary  determines  that  such  action  is  in  the 
public  interest  as  a  result  of  the  imposition  of  restric- 
tions on  the  export  of  any  such  commodity  by  the 
President  or  other  member  of  the  executive  branch  of 
the  Federal  Grovemment.  To  carry  out  effectively  a 
set-aside  or  acreage  limitation  program  authorized 
\mder  this  section,  the  Secretary  may  make  such 
modifications  and  adjustments  in  such  program  as  the 
Secretary  determines  necessary  because  of  any  delay 
in  instituting  such  program." 
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Pub.  L.  101-624.  §  1125(b),  amended  Pub.  L.  99-198. 
See  1985  Amendment  note  below. 

1985— Pub.  L.  99-198.  as  amended  by  Pub.  L.  101-624, 
§  1125(b),  amended  section  generally,  substituting  pro- 
visions authorizing  Secretary  to  announce  and  provide 
for  a  set-aside  or  acreage  limitation  program  under 
section  1444e  or  1445b-3  of  this  title  for  one  or  more 
of  the  1986  through  1990  crops  of  wheat  and  feed 
grains  for  provisions  which  authorized  Secretary  to 
announce  and  provide  for  such  a  program  under  sec- 
tion 1444d(e)  or  1445b-l(e)  of  this  title  for  one  or  more 
of  the  crops  of  wheat  and  feed  grains. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 

Effective  and  Termination  Dates  of  1985 

AMENDldENT 

That  portion  of  section  1011  of  Pub.  L.  99-198  which 
provided  that  the  amendment  made  by  that  section 
was  effective  for  1986  through  1990  crops  of  wheat 
and  feed  grains,  was  struck  out  by  section  1125(b)  of 
Pub.  L,  101-624. 

§  1445J.  Deficiency  and  land  diversion  payments 
(a)  Deficiency  payments 

(1)  In  general 

If  the  Secretary  establishes  an  acreage  limi- 
tation program  for  any  of  the  1991  through 
1995  crops  of  wheat,  feed  grains,  upland 
cotton,  or  rice  under  this  Act  and  determines 
that  deficiency  payments  will  likely  be  made 
for  the  commodity  for  the  crop,  the  Secretary 
shall  make  advance  deficiency  pasnnents 
available  to  producers  for  each  of  the  crops. 

(2)  Terms  and  conditions 

Advance  deficiency  payments  imder  para- 
graph (1)  shall  be  made  to  the  producer 
under  the  following  terms  and  conditions: 

(A)  Form 

Such  pajnnents  may  be  made  available  in 
the  form  of — 

(i)cash; 

(ii)  commodities  owned  by  the  Commod- 
ity Credit  Corporation  and  certificates  re- 
deemable in  a  commodity  owned  by  the 
Commodity  Credit  Corporation,  except 
that  not  more  than  50  percent  of  the  pay- 
ments may  be  made  in  commodities  or  the 
certificates  in  the  case  of  any  producer;  or 

(iii)  any  combination  of  clauses  (i)  and 
(ii). 

(B)  Commodities  and  certificates 

If  payments  are  made  available  to  produc- 
ers as  provided  for  under  subparagraph 
(AXii),  such  producers  may  elect  to  receive 
such  payments  either  in  the  form  of — 

(i)  such  commodities;  or 

(ii)  such  certificates. 

(C)  Maturity 

Such  a  certificate  shall  be  redeemable  for 
a  period  not  to  exceed  3  years  from  the  date 
the  certificate  is  issued. 

(D)  Storage 

The  Commodity  Credit  Corporation  shall 
pay  the  cost  of  storing  a  commodity  that 


may  be  received  under  such  a  certificate 
until  such  time  as  the  certificate  is  re- 
deemed. 

(E)  Timing 

The  payments  shall  be  made  available  as 
soon  as  practicable  after  the  producer 
enters  into  a  contract  with  the  Secretary  to 
participate  in  such  program. 

(F)  Amounts 

The  payments  shall  be  made  available  in 
such  amounts  as  the  Secretary  determines 
appropriate  to  encourage  adequate  partici- 
pation in  the  program,  except  that  the 
amount  may  not  exceed  an  amount  deter- 
mined by  multiplying— 

(i)  the  estimated  payment  acreage  for 
the  crop;  by 

(ii)  the  farm  program  pajnnent  yield  for 
the  crop;  by 

(iii)(I)  in  the  case  of  wheat  and  feed 
grains,  not  less  than  40  percent,  nor  more 
than  50  percent,  of  the  projected  payment 
rate;  and 

(II)  in  the  case  of  rice  and  upland 
cotton,  not  less  than  30  percent,  nor  more 
than  50  percent,  of  the  projected  payment 
rate, 

as  determined  by  the  Secretary. 

(G)  Repayment 

If  the  deficiency  payment  payable  to  a 
producer  for  a  crop,  as  finally  determined 
by  the  Secretary  imder  this  Act,  is  less  than 
the  amount  paid  to  the  producer  as  an  ad- 
vance deficiency  payment  for  the  crop 
under  this  subsection,  the  producer  shall 
repay  an  amoimt  equal  to  the  difference  be- 
tween the  amount  advanced  and  the 
amount  finally  determined  by  the  Secretary 
to  be  payable  to  the  producer  as  a  deficien- 
cy payment  for  the  crop  concerned. 

(H)  Repayment  requirement 

If  the  Secretary  determines  under  this 
Act  that  deficiency  pajnnents  will  not  be 
made  available  to  producers  on  a  crop  with 
respect  to  which  advance  deficiency  pay- 
ments already  have  been  made  under  this 
subsection,  the  producers  who  received  the 
advance  payments  shall  repay  the  pay- 
ments. 

(I)  Deadline 

Any  repayment  required  imder  subpara- 
graph (G)  or  (H)  shall  be  due  at  the  end  of 
the  marketing  year  for  the  crop  with  re- 
spect to  which  the  pajmients  were  made. 

(J)  Noncompliance 

If  a  producer  fails  to  comply  with  require- 
ments established  under  the  acreage  limita- 
tion program  involved  after  obtaining  an 
advance  deficiency  pajnnent  under  this  sub- 
section, the  producer  shall  repay  immedi- 
ately the  amoimt  of  the  advance,  plus  inter- 
est thereon  in  such  amount  as  the  Secre- 
tary shall  prescribe  by  regulation. 
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(3)  Regulations 

The  Secretary  may  issue  such  regulations 
as  the  Secretary  determines  necessary  to 
carry  out  this  section. 

(4)  Commodity  Credit  Corporation 

The  Secretary  shall  carry  out  the  program 
authorized  by  this  section  through  the  Com- 
modity Credit  Corporation. 

(5)  Additional  authority 

The  authority  provided  in  this  section  shall 
be  in  addition  to,  and  not  in  place  of,  any  au- 
thority granted  to  the  Secretary  or  the  Com- 
modity Credit  Corporation  under  any  other 
provision  of  law. 

(b)  Land  diversion  payments 

If  the  Secretary  makes  land  diversion  pay- 
ments under  this  Act  to  assist  in  adjusting  the 
total  national  acreage  of  any  of  the  1991 
through  1995  crops  of  wheat,  feed  grains, 
upland  cotton,  or  rice  to  desirable  levels,  the 
Secretary  may  make  at  least  50  percent  of  such 
payments  available  to  a  producer  as  soon  as 
possible  after  the  producer  agrees  to  undertake 
the  diversion  of  land  in  return  for  the  pay- 
ments. 

(c)  Timing  of  deficiency  payments 

In  the  case  of  deficiency  payments  made 
available  to  producers  for  any  of  the  1991 
through  1995  crops  of  wheat  and  feed  grains 
which  payments  are  calculated  as  provided  in 
section  1445b-3a(c)(l)(B)(ii),  1445b-3a(p),  or 
1444f(c)(l)(B)(ii)  of  this  title,  the  Secretary 
shall  make  deficiency  payments  as  follows: 

(1)  A  portion  of  the  deficiency  payment 
shall  be  made  in  advance  in  accordance  with 
subsection  (a)(2)  of  this  section. 

(2)  With  respect  to  feed  grains  (excluding 
barley  and  oats),  75  percent  of  the  final  pro- 
jected deficiency  payment  for  the  crop,  re- 
duced by  the  amount  of  the  advance,  shall  be 
made  available  as  soon  as  practicable  after 
the  end  of  the  first  5  months  of  the  applica- 
ble marketing  year. 

(3)  With  respect  to  wheat,  barley,  and  oats, 
the  final  projected  deficiency  payment  for 
the  crop,  reduced  by  the  amount  of  the  ad- 
vance, shall  be  made  available  as  soon  as  prac- 
ticable after  the  end  of  the  first  5  months  of 
the  applicable  marketing  year.  Such  project- 
ed payment  shall  be  based  on  the  national 
weighted  average  market  price  received  by 
producers  during  the  first  5  months  of  the 
marketing  year  for  the  crop,  as  determined  by 
the  Secretary,  plus  10  cents  per  bushel  with 
respect  to  wheat  or  7  cents  per  bushel  with 
respect  to  barley  and  oats. 

(4)  The  remainder  of  the  deficiency  pay- 
ments shall  be  made  available  at  the  end  of 
the  marketing  year. 

(Oct.  31,  1949,  ch.  792,  title  I,  §  114,  formerly 
§  107C,  as  added  Sept.  8,  1982,  Pub.  L.  97-253, 
title  I,  §  120,  96  Stat.  766,  and  amended  Dec.  23, 
1985,  Pub.  L.  99-198,  title  X,  §  1002,  99  Stat. 
1446;  Dec.  22,  1987,  Pub.  L.  100-203,  title  I, 
§  1110,  101  Stat.  1330-6;  Dec.  19,  1989,  Pub.  L. 
101-239,  title  I,  §  1003(b)(1),  103  Stat.  2108;  Nov. 
5,  1990,  Pub.  L.  101-508,  title  I,  §  1102(d),  104 
Stat.  1388-2;  renumbered  §  114  and  amended, 


Nov.  28,  1990,  Pub.  L.  101-624,  title  XI, 
§§  1121(a),  (c),  1161(a)(1),  104  Stat.  3500,  3503, 
3520;  Dec.  13,  1991,  Pub.  L.  102-237,  title  I, 
§  109,  105  Stat.  1828.) 

References  in  Text 

This  Act,  referred  to  in  subsecs.  (a)(1).  (2)(G),  (H) 
and  (b),  is  act  Oct.  31,  1949,  ch.  792,  63  Stat.  1051,  as 
amended,  known  as  the  Agricultural  Act  of  1949, 
which  is  classified  principally  to  this  chapter  (§  1421  et 
seq.).  For  complete  classification  of  this  Act  to  the 
Code,  see  Short  Title  note  set  out  under  section  1421 
of  this  title  and  Tables. 

Codification 

Section  was  classified  to  section  1445b-2  of  this  title 
prior  to  its  renumbering  by  Pub.  L.  101-624. 

Amendbients 

1991-Subsec.  (c).  Pub.  L.  102-237,  §  109(1).  substitut- 
ed "section"  for  "sections"  in  introductory  provisions. 

Subsec.  (c)(2).  Pub.  L.  102-237.  §  109(3).  added  par. 
(2)  and  struck  out  former  par.  (2)  which  read  as  fol- 
lows: "Seventy-five  percent  of  the  final  projected  defi- 
ciency payment  for  the  crop,  reduced  by  the  amount 
of  the  advance,  shall  be  made  available  as  soon  as 
practicable  after  the  end  of  the  first  5  months  of  the 
applicable  marketing  year." 

Subsec.  (c)(3).  (4).  Pub.  L.  102-237.  §109(2).  (3). 
added  par.  (3)  and  redesignated  former  par.  (3)  as  (4). 

1990— Pub.  L.  101-624.  §  1121(a),  amended  section 
generaUy,  substituting  provisions  relating  to  deficien- 
cy and  land  diversion  payments  for  the  1991  through 
1995  crops  of  wheat,  feed  grains,  upland  cotton,  and 
rice  for  provisions  relating  to  advance  deficiency  and 
diversion  payments  for  the  1986  through  1990  crops  of 
wheat,  feed  grains,  upland  cotton,  and  rice. 

Pub.  L.  101-624,  §  1121(c),  amended  Pub.  L.  99-198. 
See  1985  Amendment  note  below. 

Subsec.  (c).  Pub.  L.  101-508  substituted  "wheat  and 
feed  grains  which  payments  are  calculated  as  provided 
in  sections  1445b-3a(c)(l)(B)(ii).  1445b-3a(p),  or 
1444f(c)(l)(B)(ii)  of  this  title"  for  "wheat,  feed  grains, 
and  rice  which  payments  are  calculated  on  the  basis  of 
the  national  weighted  average  market  price  (or,  in  the 
case  of  rice,  the  national  average  market  price)  for  the 
marketing  year  for  the  crop". 

1989— Subsec.  (a)(2)(G).  Pub.  L.  101-239  temporarily 
inserted  "(taking  into  consideration  any  reduction  in 
the  payment  made  under  section  1433d  of  this  title)" 
and  substituted  "amount  finaUy"  for  "amount  finall- 
ly".  See  Effective  and  Termination  Dates  of  1989 
Amendment  note  below. 

1987— Subsec.  (a)(1).  Pub.  L.  100-203.  §  1110(1).  tem- 
porarily added  par.  (1)  and  struck  out  former  par.  (1) 
which  read  as  foUows:  "If  the  Secretary  establishes  an 
acreage  limitation  or  set-aside  program  for  any  of  the 
1986  through  1990  crops  of  wheat,  feed  grains,  upland 
cotton,  or  rice  imder  this  Act  and  determines  that  de- 
ficiency payments  will  likely  be  made  for  such  com- 
modity for  such  crop,  the  Secretary— 

"(A)    shall    make    advance    deficiency    payments 

available  to  producres  who  agree  to  participate  in 

such  program  for  the  1986  crop;  and 
"(B)  may  make  such  payments  available  to  such 

producers  for  each  of  the  1987  through  1990  crops." 
See  Effective  and  Termination  Dates  of  1987  Amend- 
ment note  below. 

Subsec.  (a)(2)(F)(iii).  Pub.  L.  100-203.  §  1110(2).  tem- 
porarily added  cl.  (iii)  and  struck  out  former  cl.  (iii) 
which  read  as  follows:  "50  percent  of  the  projected 
payment  rate,".  See  Effective  and  Termination  Dates 
of  1987  Amendment  note  below. 

1985— Pub.  L.  99-198.  as  amended  by  Pub.  L.  101-624, 
§  1121(c).  amended  section  generally,  substituting  pro- 
visions relating  to  advance  deficiency  and  diversion 
pajnnents  for  the  1986  through  1990  crops  of  wheat, 
feed  grains,  upland  cotton  and  rice  for  provisions  re- 
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lating  to  advance  deficiency  payments  for  the  1982 
through  1985  crops  of  wheat,  feed  grains,  upland 
cotton  and  rice. 

Effective  Date  of  1990  Amendbients 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 

Amendment  by  Pub.  L.  101-508  effective  Nov.  29, 
1990,  see  section  1301  of  Pub.  L.  101-508,  set  out  as  a 
note  under  section  511r  of  this  title. 

Effective  and  Termination  Dates  of  1989 
Abiendicent 

Section  1003(b)(1)  of  Pub.  L.  101-239  provided  that 
the  amendment  made  by  that  section  is  effective  only 
for  1990  crops  of  wheat,  feed  grains,  upland  cotton, 
and  rice. 

Effective  and  Termination  Dates  of  1987 
Amendment 

Section  1110  of  Pub.  L.  100-203  provided  that  the 
amendment  made  by  that  section  is  effective  only  for 
1988  through  1990  crops  of  wheat,  feed  grains,  upland 
cotton,  and  rice. 

Effective  and  Termination  Dates  of  1985 
Amendment 

That  portion  of  section  1002  of  Pub.  L.  99-198  which 
provided  that  the  amendment  made  by  that  section 
was  effective  only  for  1986  through  1990  crops  of 
wheat,  feed  grains,  upland  cotton,  and  rice,  was  struck 
out  by  section  1121(c)  of  Pub.  L.  101-624. 

Effective  and  Termination  Dates 

Section  120  of  Pub.  L.  97-253  provided  that  this  sec- 
tion is  effective  only  for  1982  through  1985  crops  of 
wheat,  feed  grains,  upland  cotton,  and  rice. 

Calculation  of  Refunds  of  Advance  Established 
Price  Payments  by  Producers  of  1988  or  1989 
Crops  of  Peed  Barley 

Section  405  of  Pub.  L.  101-624  provided  that: 
"(a)  Mandatory  Calculation  of  Refund.— 

"(1)  In  general.— Not  later  than  90  days  after  the 
date  of  enactment  of  this  Act  [Nov.  28,  1990],  the 
Secretary  of  Agriculture  shall  calculate,  for  informa- 
tional purposes  only  (except  as  provided  in  the  dis- 
cretionary authority  under  subsection  (b)),  the 
amount  of  the  refund  of  any  advance  deficiency  pay- 
ment a  producer  of  barley  who  participated  in  the 
1988  or  1989  Federal  barley  price  support  program 
would  be  required  to  make  pursuant  to  section  107C 
of  the  Agricultural  Act  of  1949  (7  U.S.C.  1445b-2)  (as 
it  existed  immediately  before  the  date  of  enactment 
of  this  Act)  based  on  a  formula  which  excludes  malt- 
ing barley  from  the  market  price  calculations  of 
barley  used  to  determine  the  amount  of  refund  of 
the  advance  deficiency  payment  required  of  the  pro- 
ducer. 
"(2)  Disclosure.— 

"(A)  To  the  public— The  Secretary  shall  publish 
in  the  Federal  Register- 
ed) the  formula  used  to  perform  the  calcula- 
tions described  in  paragraph  (1); 

"(ii)  the  aggregate  results  that  the  use  of  the 
calculation  would  have  pursuant  to  subsection 
(b),  in  terms  of— 

"(I)  the  total  reduction  in  the  amount  of  re- 
funds; 
"(II)  the  number  of  producers  affected;  and 
"(III)  any  other  information  the  Secretary 
determines  appropriate; 

"(iii)  a  declaration  of  the  Secretary's  decision 
whether  to  use  the  calculation  to  recalculate 
barley  producer's  refunds  pursuant  to  subsection 
(b);  and 


"(iv)  a  statement  of  the  Secretary's  reasons  for 
the  decision  described  in  clause  (iii). 
"(B)  To  PRODUCERS.— The  Secretary  shall  make 
available  to  each  producer  of  1988  or  1989  crop 
barley,  on  request,  a  statement  detailing  the  effect 
of  the  calculation  of  refunds  described  in  para- 
graph (1)  on  the  producer's  1988  or  1989  refund. 
"(b)  Discretionary  Use  of  Calculation.— 

"(1)  In  general.— The  Secretary  may  use  the  calcu- 
lation described  in  subsection  (a)  to  determine 
whether  or  not  to  reduce  the  total  refund  owed  by  a 
producer  of  1988  or  1989  crop  barley  under  section 
107C  of  the  Agricultural  Act  of  1949  [7  U.S.C. 
1445b-2]  (as  it  existed  immediately  before  the  date 
of  enactment  of  this  Act  [Nov.  28, 1990]). 

"(2)  Procedure  for  use  of  calculation.— If  the 
Secretary  decides  to  use  the  calculation  described  in 
subsection  (a)  as  provided  under  paragraph  (1),  in 
the  case  of  a  producer  of  1988  or  1989  crop  barley 
who  paid  the  refund  of  the  advance  deficiency  pay- 
ment for  the  crop  calculated  prior  to  the  date  of  en- 
actment of  this  Act  (or  any  amoimt  of  refimd  in 
excess  of  the  amount  of  the  refund  determined  in 
accordance  with  paragraph  (1)),  the  Secretary— 
"(i)  shall,  before  May  31,  1991,  reimburse  the 
producer  the  amount  of  refund  paid  by  the  pro- 
ducer in  excess  of  the  refund  determined  in  ac- 
cordance with  this  section; 

"(il)  shall  have  the  option  to  make  the  reim- 
bursement in  a  lump  sum  or  in  installments; 

"(iii)  shall,  not  later  than  90  days  after  the  date 
of  enactment  of  this  Act,  notify  producers  who  are 
eligible  to  receive  the  reimbursement  of  their  1988 
or  1989  advance  deficiency  pajnnent  refund  under 
this  section— 

"(I)  of  the  timing  of  the  payment  of  the  reim- 
bursement (either  in  lump  sum  or  in  install- 
ments); 

"(II)  that  the  amount  of  the  reimbursement 
shall  not  bear  interest  if  paid  before  February 
15, 1991;  and 

"(III)  that  the  amount  of  the  reimbursement 
paid  after  February  15.  1991.  shall  bear  interest 
at  a  rate  of  at  least  7  percent  per  annum;  and 
"(iv)  may  elect  to  pay  the  reimbursement  in  a 
lump  sum  with  generic  certificates  redeemable  for 
commodities  owned  by  the  Commodity  Credit  Cor- 
poration if  the  reimbursement  is  paid  in  full  not 
later  than  60  days  after  the  date  of  enactment  of 
this  Act." 

Repayment  Requirements 

Section  1121(b)  of  Pub.  L.  101-624  provided  that: 
"(1)  In  general.— Notwithstanding  any  other  provi- 
sion of  law.  effective  only  for  producers  who  are  suf- 
fering financial  hardship,  as  determined  by  the  Secre- 
tary, on  a  farm  who  received  an  advance  deficiency 
payment  for  the  1988  or  1989  crop  of  a  commodity  and 
are  otherwise  described  in  paragraph  (2).  the  Secre- 
tary of  Agriculture— 

"(A)  shall  not  charge  an  annual  interest  rate  for 
any  delinquent  refund  for  the  advance  deficiency 
pajrment  in  excess  of  prevailing  rates  for  operating 
loans  made  by  Farm  Credit  System  institutions: 

"(B)  shall  not  withhold,  in  each  of  the  3  succeed- 
ing crop  years,  more  than  %  of  the  farm  program 
payments  otherwise  due  to  the  producers,  as  a  result 
of  any  delinquency  in  providing  the  refimd;  and 

"(C)  shall  permit  the  producers  to  make  the 
refimd  in  three  equal  installments  during  each  of 
the  crop  years  1990.  1991.  and  1992.  if  the  producers 
enter  into  an  agreement  to  obtain  multiperil  crop  in- 
surance for  each  of  the  crop  years,  to  the  extent 
that  the  Secretary  determines  is  similar  to  section 
107  of  the  Disaster  Assistance  Act  of  1989  (7  U.S.C. 
1421  et  seq.)  [§  107  of  Pub.  L.  101-82.  7  U.S.C.  1421 
note]. 
"(2)  Application.— This  subparagraph  shall  apply 
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"(A)  the  producers  received  an  advance  deficiency 
payment  for  the  1988  or  1989  crop  of  a  commodity 
under  section  107C(a)  of  the  Agricultural  Act  of 
1949  (7  U.S.C.  1445b-2(a)); 

"(B)  the  producers  are  required  to  provide  a 
refund  of  at  least  $1,500  under  subparagraph  (G)  or 
(H)  of  section  107C(a)(2)  of  such  Act  with  respect  to 
the  advance  deficiency  payments; 

"(C)  the  producers  reside  in  a  county,  or  in  a 
county  that  is  contiguous  to  a  coimty,  where  the 
Secretary  of  Agriculture  has  found  that  farming, 
ranching,  or  aquaculture  operations  have  been  sub- 
stantially affected  as  evidenced  by  a  reduction  in 
normal  production  for  the  county  of  at  least  30  per- 
cent during  two  of  the  three  crop  years  1988.  1989, 
and  1990  by  a  natural  disaster  or  by  a  major  disaster 
or  emergency  designated  by  the  President  under  the 
Robert  T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.);  and 

"(D)  the  total  quantity  of  the  1988  or  1989  crop  of 
the  commodity  that  the  producers  were  able  to  har- 
vest is  less  than  the  result  of  multiplying  65  percent 
of  the  farm  payment  yield  established  by  the  Secre- 
tary for  the  crop  by  the  siun  of  the  acreage  planted 
for  the  harvest  and  the  acreage  prevented  from 
being  planted  (because  of  the  disaster  or  emergency 
referred  to  in  subparagraph  (O)  for  the  crop." 

Repayment  of  Advance  Deficiency  Payments 

Repayment  of  advance  deficiency  payments  with  re- 
spect to  certain  1988  crops  not  required  to  be  made 
before  July  31.  1990.  see  section  14  of  Pub.  L.  101-220. 
set  out  as  a  note  imder  section  1421  of  this  title. 

Advance  Deficiency  Payments 

Pub.  L.  99-509.  title  I.  §  1021,  Oct.  21,  1986,  100  Stat. 
1877.  required  Secretary  of  Agriculture  to  make  ad- 
vance deficiency  payments  available  for  1987  crops  of 
wheat,  feed  grains,  upland  cotton,  and  rice,  and  pro- 
vided that  percentage  of  projected  payment  rate  used 
in  computing  such  payments  shall  not  be  less  than  (1) 
40  percent  in  the  case  of  wheat  and  feed  grains,  and 
(2)  30  percent  in  the  case  of  rice  and  upland  cotton. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1426.  1444f  of 
this  title. 

§  1445k.  Payments  in  commodities 

(a)  In-kind  payments  by  Secretary 

In  making  in-kind  pajmients  under  any  of  the 
annual  programs  for  wheat,  feed  grains,  upland 
cotton,  or  rice  (other  than  negotiable  market- 
ing certificates  for  upland  cotton  or  rice),  the 
Secretary  may— 

(1)  acquire  and  use  like  commodities  that 
have  been  pledged  to  the  Commodity  Credit 
Corporation  as  security  for  price  support 
loans,  including  loans  made  to  producers 
under  section  1445e  of  this  title;  and 

(2)  use  other  like  commodities  owned  by  the 
Commodity  Credit  Corporation. 

(b)  Methods  of  payment 

The  Secretary  may  make  in-kind  payments— 

(1)  by  delivery  of  the  commodity  to  the  pro- 
ducer at  a  warehouse  or  other  similar  facility, 
as  determined  by  the  Secretary; 

(2)  by  the  transfer  of  negotiable  warehouse 
receints* 

(3)  by  the  issuance  of  negotiable  certificates 
which  the  Commodity  Credit  Corporation 
shall  redeem  for  a  commodity  in  accordance 
with  regulations  prescribed  by  the  Secretary; 
or 


(4)  by  such  other  methods  as  the  Secretary 
determines  appropriate  to  enable  the  produc- 
er to  receive  pasnnents  in  an  efficient,  equita- 
ble, and  expeditious  manner  so  as  to  ensure 
that  the  producer  receives  the  same  total 
return  as  if  the  payments  had  been  made  in 
cash. 

(c)  Commodity  certificates 

The  Secretary  shall  pay  interest  on  the  cash 
redemption  of  a  commodity  certificate  issued 
by  the  Secretary  to  a  producer  who  holds  the 
certificate  for  at  least  150  days.  This  subsection 
shall  not  apply  with  respect  to  commodity  cer- 
tificates issued  in  connection  with  the  export 
enhancement  program  or  the  marketing  promo- 
tion program  established  under  the  Agricultur- 
al Trade  Act  of  1978. 

(Oct.  31,  1949,  ch.  792,  title  I,  §  115,  formerly 
§  107E,  as  added  Dec.  23,  1985,  Pub.  L.  99-198, 
title  X,  §  1005,  99  Stat.  1448,  renumbered  §  115 
and  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XI,  §§  1122(a),  1161(a)(1),  104  Stat.  3503, 
3520.) 

References  in  Text 

The  Agricultural  Trade  Act  of  1978,  referred  to  in 
subsec.  (c).  is  Pub.  L.  95-501.  Oct.  21,  1978.  92  Stat. 
1685,  as  amended  generally  by  Pub.  L.  101-624,  title 
XV.  §  1531.  Nov.  28.  1990.  104  Stat.  3668.  which  is  clas- 
sified generally  to  chapter  87  (§  5601  et  seq.)  of  this 
title.  For  complete  classification  of  this  Act  to  the 
Code,  see  Short  Title  note  set  out  under  section  5601 
of  this  title  and  Tables. 

Codification 

Section  was  classified  to  section  1445b-4  of  this  title 
prior  to  its  renumbering  by  Pub.  L.  101-624. 

Amendments 

1990_Subsec.  (c).  Pub.  L.  101-624,  §  1122(a),  added 
subsec.  (c). 

Effective  Date  of  1990  Amendbient 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624.  set  out  as  a  note  under  section  1421  of  this 
title. 

Redemption  of  Commodity  Certificates 

Section  1122(b)  of  Pub.  L.  101-624  provided  that: 

"(1)  In  general.— a  subsequent  holder  of  a  commodi- 
ty certificate  issued  by  the  Commodity  Credit  Corpo- 
ration shall  be  allowed  to  exchange  the  expired  com- 
modity certificate  under  the  same  rules  that  apply  to 
an  original  holder  of  the  certificate. 

"(2)  Application  and  redemption  limitations.— This 
subsection  shall  only  apply  during  the  180-day  period 
beginning  on  the  date  of  enactment  of  this  Act  [Nov. 
28,  19903.  No  person  may  redeem  more  than  $1,000 
worth  of  certificates  under  this  subsection. 

"(3)  Redemption  limitations.— In  no  event  shall  a 
person  receive  a  payment  from  the  Commodity  Credit 
Corporation  for  a  certificate  that  is  redeemed  under 
this  subsection  in  an  amount  greater  than  the  price 
paid  for  the  certificate  by  the  person.  No  expired  cer- 
tificate shall  be  exchanged  under  this  section  if  the 
owner  purchased  the  certificate  after  January  1, 
1990." 
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SUBCHAPTER  III-NONBASIC 
AGRICULTURAL  COMMODITIES 

§  1446.  Price  support  levels  for  desig^nated  nonbasic 
agricultural  commodities 

(a)  The  Secretary  is  authorized  and  directed 
to  make  available  (without  regard  to  the  provi- 
sions of  sections  1447  to  1449  of  this  title)  price 
support  to  producers  for  oilseeds  (including 
soybeans,  sunflower  seed,  canola,  rapeseed,  saf- 
flower,  flaxseed,  mustard  seed,  and  such  other 
oilseeds  as  the  Secretary  may  determine),  sun- 
flower seeds,  honey,  milk,  sugar  beets,  and 
sugarcane  in  accordance  with  this  subchapter. 

(b)  The  price  of  honey  shall  be  supported 
through  loans,  purchases,  or  other  operations 
at  a  level  not  in  excess  of  90  per  centum  nor 
less  than  60  per  centiun  of  the  parity  price 
thereof;  and  the  price  of  timg  nuts  for  each 
crop  of  tung  nuts  through  the  1976  crop  shall 
be  supported  through  loans,  purchases,  or 
other  operations  at  a  level  not  in  excess  of  90 
per  centum  nor  less  than  60  per  centum  of  the 
parity  price  therefor:  Provided,  That  in  any 
crop  year  through  the  1976  crop  year  in  which 
the  Secretary  determines  that  the  domestic 
production  of  tung  oil  will  be  less  than  the  an- 
ticipated domestic  demand  for  such  oil,  the 
price  of  tung  nuts  shall  be  supported  at  not  less 
than  65  per  centum  of  the  parity  price  therefor. 

(c)  Except  as  provided  in  section  1446e  of  this 
title,  the  price  of  milk  shall  be  supported  at 
such  level  not  in  excess  of  90  per  centum  nor 
less  than  75  per  centum  of  the  parity  price 
therefor  as  the  Secretary  determines  necessary 
in  order  to  assure  an  adequate  supply  of  pure 
and  wholesome  milk  to  meet  current  needs,  re- 
flect changes  in  the  cost  of  production,  and 
assure  a  level  of  farm  income  adequate  to  main- 
tain productive  capacity  sufficient  to  meet  an- 
ticipated future  needs.  Such  price  support  shall 
be  provided  through  the  purchase  of  milk  and 
the  products  of  milk. 

(d)  Notwithstanding  any  other  provision  of 
law— 

(1)(A)  During  the  period  beginning  on  Jan- 
uary 1,  1986,  and  ending  on  December  31, 
1990,  the  price  of  milk  shall  be  supported  as 
provided  in  this  subsection. 

(B)  During  the  period  beginning  on  January 
1.  1986,  and  ending  on  December  31,  1986,  the 
price  of  milk  shall  be  supported  at  a  rate 
equal  to  $11.60  per  himdredweight  for  milk 
containing  3.67  percent  milkfat. 

(C)(i)  During  the  period  beginning  on  Janu- 
ary 1,  1987,  and  ending  on  September  30, 
1987,  the  price  of  milk  shall  be  supported  at  a 
rate  equal  to  $11.35  per  hundredweight  for 
milk  containing  3.67  percent  milkfat. 

(ii)  Except  as  provided  in  subparagraph  (D), 
during  the  period  beginning  on  October  1, 
1987,  and  ending  on  December  31,  1990,  the 
price  of  milk  shall  be  supported  at  a  rate 
equal  to  $11.10  per  hundredweight  for  milk 
containing  3.67  percent  milkfat. 

(D)(i)  Subject  to  clause  (ii),  if  for  each  of 
the  calendar  years  1988  and  1990,  the  level  of 
purchases  of  milk  and  the  products  of  milk 
under  this  subsection  (less  sales  under  section 
1427  of  this  title  for  imrestricted  use),  as  esti- 
mated by  the  Secretary  on  January  1  of  such 


calendar  year,  will  exceed  5,000,000,000 
pounds  (milk  equivalent),  on  January  1  of 
such  calendar  year,  the  Secretary  shall 
reduce  by  50  cents  the  rate  of  price  support 
for  milk  as  in  effect  on  such  date. 

(ii)  The  rate  of  price  support  for  milk  may 
not  be  reduced  under  clause  (i)  unless— 

(I)  the  milk  production  termination  pro- 
gram under  paragraph  (3)  achieved  a  reduc- 
tion in  the  production  of  milk  by  partici- 
pants in  the  program  of  at  least 
12,000,000,000  poimds  during  the  18  months 
of  the  program;  or 

(II)  the  Secretary  submits  to  Congress  a 
certification,  including  a  statement  of  facts 
in  support  of  the  certification  of  the  Secre- 
tary, that  reasonable  contract  offers  were 
extended  by  the  Secretary  under  such  pro- 
gram but  such  offers  were  not  accepted  by  a 
sufficient  number  of  producers  making  rea- 
sonable bids  for  contracts  to  achieve  such  a 
reduction  in  production. 

(E)  If  for  any  of  the  calendar  years  1988, 
1989,  and  1990,  the  level  of  purchases  of  milk 
and  the  products  of  milk  under  this  subsec- 
tion (less  sales  under  section  1427  of  this  title 
for  unrestricted  use),  as  estimated  by  the  Sec- 
retary on  January  1  of  such  calendar  year, 
will  not  exceed  2,500,000,000  pounds  (milk 
equivalent),  the  Secretary  shall  increase  by  50 
cents  the  rate  of  price  support  for  milk  in 
effect  on  such  date. 

(F)  The  price  of  milk  shall  be  supported 
through  the  purchase  of  milk  and  the  prod- 
ucts of  milk. 

(2)(A)  Beginning  after  March  31,  1986,  the 
Secretary  shall  provide  for  a  reduction  to  be 
made  in  the  price  received  by  producers  for 
all  milk  produced  in  the  United  States  and 
marketed  by  producers  for  commercial  use. 

(B)  Except  as  provided  in  subparagraphs 
(E)  and  (P),  the  amount  of  the  reduction 
under  subparagraph  (A)  in  the  price  received 
by  producers  shall  be— 

(i)  the  period  beginning  on  April  1,  1986, 
and  ending  on  December  31,  1986,  40  cents 
per  himdredweight  of  milk  marketed;  and 

(ii)  during  the  first  9  months  of  1987,  25 
cents  per  hundredweight  of  milk  marketed. 

(C)  The  funds  represented  by  the  reduction 
in  price,  required  under  this  paragraph  to  be 
applied  to  the  marketings  of  milk  by  a  pro- 
ducer, shall  be  collected  and  remitted  to  the 
Commodity  Credit  Corporation,  at  such  time 
and  in  such  manner  as  prescribed  by  the  Sec- 
retary, by  each  person  making  payment  to  a 
producer  for  milk  purchased  from  such  pro- 
ducer, except  that  in  the  case  of  a  producer 
who  markets  milk  of  the  producer's  own  pro- 
duction directly  to  consumers,  such  funds 
shall  be  remitted  directly  to  the  Corporation 
by  such  producer. 

(D)  The  funds  remitted  to  the  Corporation 
under  this  paragraph  shall  be  considered  as 
included  in  the  pajnnents  to  a  producer  of 
milk  for  purposes  of  the  minimiun  price  pro- 
visions of  the  Agricultural  Adjustment  Act  (7 
U.S.C.  601  et  seq.),  reenacted  with  amend- 
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ments  by  the  Agricultural  Marketing  Agree- 
ment Act  of  1937. 

(E)(i)  In  lieu  of  any  reductions  in  payments 
made  by  the  Secretary  for  the  purchase  of 
milk  and  the  products  of  milk  under  this  sub- 
section during  the  period  beginning  March  1, 
1986,  and  ending  September  30, 1986,  required 
under  the  order  issued  by  the  President  on 
February  1,  1986,  imder  section  252  ^  of  the 
Balanced  Budget  and  Emergency  Deficit  Con- 
trol Act  of  1985  (Public  Law  99-177)  [2  U.S.C. 
902],  the  Secretary  shall  increase  the  amount 
of  the  reduction  required  under  subpara- 
graph (A)  during  the  period  beginning  April 
1,  1986,  and  ending  September  30, 1986,  as  the 
sole  means  of  meeting  any  reductions  re- 
quired under  the  order  in  payments  made  by 
the  Secretary  for  the  purchase  of  milk  and 
the  products  of  milk  imder  this  subsection. 

(ii)  The  aggregate  amoimt  of  any  increased 
reduction  imder  clause  (i)  shall  be  equal,  to 
the    extent    practicable,    to    the    aggregate 
amount  of  the  reduction  that  would  other- 
wise be  required  under  the  order  referred  to 
in  clause  (i)  in  payments  made  by  the  Secre- 
tary for  the  purchase  of  milk  and  the  prod- 
ucts of  milk  under  this  subsection  during  the 
period  beginning  March  1,  1986,  and  ending 
September  30,  1986,  except  that  the  amount 
of  any  increased  reduction  under  clause  (i) 
may  not  exceed  12  cents  per  hundredweight 
of  milk  marketed. 
(F)(i)  The  Secretary- 
CD  notwithstanding  the  Balanced  Budget 
and  Emergency  Deficit  Control  Act  of  1985 
and   any   order   issued   by   the    President 
under  section  252  ^  of  such  Act  [2  U.S.C. 
902]  for  a  fiscal  year;  and 

(II)  in  lieu  of  making  any  reduction  in 
payments  for  the  purchase  of  milk  or  the 
products  of  milk  xmder  this  subsection 
during  such  fiscal  year  under  any  such 
order; 

shall  provide  for  the  reduction  (measured  in 
cents  per  hundredweight  of  milk  marketed) 
under  subparagraph  (A)  during  the  period  be- 
ginning on  October  1  and  ending  on  Septem- 
ber 30  of  such  fiscal  year  as  the  sole  means  of 
achieving  any  reduction  in  budget  outlays 
under  the  milk  price-support  program  that 
otherwise  would  be  required  under  either 
such  order  and  only  for  the  purpose  of  substi- 
tuting for  any  reduction  in  payments  made  by 
the  Secretary  for  the  purchase  of  milk  or  the 
products  of  milk  under  either  such  order. 

(ii)  The  aggregate  amount  of  any  reduction 
under  subparagraph  (A)  resulting  from  the 
operation  of  clause  (i)  may  not  exceed  the  ag- 
gregate amount  of  the  reduction  in  budget 
outlays  under  the  milk  price-support  pro- 
gram, as  estimated  by  the  Secretary,  that 
otherwise  would  have  been  achieved  under 
either  such  order  by  reducing  payments  made 
by  the  Secretary  for  the  purchase  of  milk  or 
the  products  of  milk  under  this  subsection 
during  such  fiscal  year. 

(P)  2  During  calendar  year  1988,  the  Secre- 
tary shall  provide  for  a  reduction  of  2y2  cents 


*  See  References  in  Text  note  below. 

*  So  in  original.  Probably  should  be  "(G)". 


per  hundredweight  to  be  made  in  the  price  re- 
ceived by  producers  for  all  milk  produced  in 
the  United  States  and  marketed  by  producers 
for  commercial  use. 

(3)(A)(i)  The  Secretary  shall  establish  and 
carry  out  under  this  paragraph  a  milk  pro- 
duction termination  program  for  the  18- 
month  period  beginning  April  1, 1986. 

(ii)  Under  the  milk  production  termination 
program  required  under  this  subparagraph, 
the  Secretary,  at  the  request  of  any  producer 
of  milk  in  the  United  States  who  submits  to 
the  Secretary  a  bid,  may  offer  to  enter  into  a 
contract  with  the  producer  for  the  purpose  of 
terminating  the  production  of  milk  by  the 
producer  in  return  for  a  pajnnent  to  be  made 
by  the  Secretary. 

(iii)  For  the  18-month  period  for  which  the 
milk  production  termination  program  under 
this  subparagraph  is  in  effect,  the  Secretary 
shall— 

(I)  as  soon  as  practicable,  determine  the 
total  niunber  of  dairy  cattle  the  Secretary 
estimates  will  be  marketed  for  slaughter  as 
a  result  of  such  program;  and 

(II)  by  regulation  specify  marketing  pro- 
cedures to  ensure  that  greater  numbers  of 
dairy  cattle  slaughtered  as  a  result  of  the 
production  termination  program  provided 
for  in  this  section  shall  be  slaughtered  in 
each  of  the  periods  of  April  through  August 
1986,  and  March  through  August  1987  than 
for  the  other  months  of  the  program.  Such 
procedures  also  shall  ensure  that  such  sales 
of  dairy  cattle  for  slaughter  shall  occur  on  a 
basis  estimated  by  the  Secretary  that  main- 
tains historical  seasonal  marketing  pat- 
terns. During  such  18-month  period,  the 
Secretary  shall  limit  the  total  number  of 
dairy  cattle  marketed  for  slaughter  under 
the  program  in  excess  of  the  historical 
dairy  herd  culling  rate  to  no  more  than  7 
percent  of  the  national  dairy  herd  per  cal- 
endar year. 

(iv)  Each  contract  made  under  this  subpara- 
graph shall  provide  that— 

(I)  the  producer  shall  sell  for  slaughter  or 
for  export  all  the  dairy  cattle  in  which  such 
producer  owns  an  interest; 

(II)  during  a  period  of  3,  4,  or  5  years,  as 
specified  by  the  Secretary  in  each  producer 
contract  and  beginning  on  the  day  the  pro- 
ducer completes  compliance  with  subclause 
(I),  the  producer  neither  shall  acquire  any 
interest  in  dairy  cattle  or  in  the  production 
of  milk  nor  acquire,  or  make  available  to 
any  person,  any  milk  production  capacity  of 
a  facility  that  becomes  available  because  of 
compliance  by  a  producer  with  such  sub- 
clause unless  the  Secretary  shall  by  regula- 
tion otherwise  permit;  and 

(III)  if  the  producer  fails  to  comply  with 
such  contract,  the  producer  shall  repay  to 
the  Secretary  the  entire  pasnnent  received 
under  the  contract,  including  simple  inter- 
est payable  at  a  rate  prescribed  by  the  Sec- 
retary, which  shall,  to  the  extent  practica- 
ble, reflect  the  cost  to  the  Corporation  of 
its  borrowings  from  the  Treasury  of  the 


Page  505 


TITLE  7-AGRICULTURE 


§1446 


United  States,  commencing  on  the  date  pay- 
ment is  first  received  under  such  contract. 

(V)  Any  producer  of  milk  who  seeks  to  enter 
into  a  contract  for  payments  under  this  para- 
graph shall  provide  the  Secretary  with  (I)  evi- 
dence of  such  producer's  marketing  history; 
(II)  the  size  and  composition  of  the  produc- 
er's dairy  herd  during  the  period  the  market- 
ing history  is  determined;  and  (III)  the  size 
and  composition  of  the  producer's  dairy  herd 
at  the  time  the  bid  is  submitted,  as  the  Secre- 
tary deems  necessary  and  appropriate. 

(vi)  Except  as  provided  in  subparagraph 
(D),  no  producer  who  commenced  marketing 
of  milk  in  the  15-month  period  ending  March 
31,  1986,  shall  be  eligible  to  enter  into  a  con- 
tract for  payments  under  this  subparagraph. 

(vii)  A  contract  entered  into  under  this 
paragraph  by  a  producer  who  by  reason  of 
death  cannot  perform  or  assign  such  contract 
may  be  performed  or  assigned  by  the  estate 
of  such  producer. 

(B)  The  Secretary  may  establish  and  carry 
out  a  milk  diversion  or  milk  production  termi- 
nation program  for  any  of  the  calendar  years 
1988,  1989,  and  1990  as  necessary  to  avoid  the 
creation  of  burdensome  excess  supplies  of 
milk  or  milk  products. 

(C)  In  setting  the  terms  and  conditions  of 
any  milk  diversion  or  milk  production  termi- 
nation under  this  paragraph  and  of  each  con- 
tract made  under  this  subparagraph,  the  Sec- 
retary shall  take  into  accoimt  any  adverse 
effect  of  such  program  or  contracts  on  beef, 
pork,  and  poultry  producers  in  the  United 
States  and  shall  take  all  feasible  steps  to  min- 
imize such  effect. 

(D)  A  producer  who  commenced  marketing 
milk  after  December  31,  1984,  shall  be  eligible 
to  enter  into  a  contract  for  payments  under 
this  subparagraph  if  such  producer's  entire 
milk  production  facility  and  entire  dairy  herd 
were  transferred  to  the  producer  by  reason  of 
a  gift  from,  or  the  death  of,  a  member  or 
members  of  the  family  of  the  producer.  The 
term  "member  of  the  family  of  the  producer" 
means  (i)  an  ancestor  of  the  producer,  (ii)  the 
spouse  of  the  producer,  (iii)  a  lineal  descend- 
ant of  the  producer,  or  the  producer's  spouse, 
or  a  parent  of  the  producer,  or  (iv)  the  spouse 
of  any  such  lineal  descendant. 

(E)  Application  for  payment  shall  be  made 
by  producers  through  the  county  committees 
established  under  section  590h(b)  of  title  16. 

(P)  to  (J)  Repealed.  Pub.  L.  99-198,  title  I, 
§  101(b)(1),  (2),  Dec.  23,  1985,  99  Stat.  1363, 
1365. 

(K)  Redesignated  (E). 

(L)  Repealed.  Pub.  L.  99-198,  title  I, 
§  101(b)(2),  Dec.  23,  1985,  99  Stat.  1365. 

(M)  A  contract  entered  into  under  this 
paragraph  by  a  producer  who  by  reason  of 
death  cannot  perform  or  assign  such  contract 
may  be  performed  or  assigned,  in  accordance 
with  subparagraph  (L),  by  the  estate  of  such 
producer. 

(N)  If  the  provisions  for  reductions  in  the 
price  received  for  milk  marketed  for  commer- 
cial use  as  provided  for  in  paragraph  (2)  are 
held  to  be  invalid  by  any  court,  or  the  Secre- 
tary is  restrained  or  enjoined  by  any  court 


from  implementing  such  provisions,  the  Sec- 
retary shall  immediately  suspend  making  any 
diversion  payments  under  this  paragraph  for 
the  period  beginning  with  the  date  of  such 
court  action  and  shall  resume  making  such 
payments  only  if  such  court  action  is  over- 
ruled, stayed,  or  terminated. 

(4)  Each  producer  who  markets  milk  and 
each  person  required  to  make  payment  to  the 
Corporation  under  this  subsection  shall  keep 
such  records  and  make  such  reports,  in  such 
manner,  as  the  Secretary  determines  neces- 
sary to  carry  out  this  subsection.  The  Secre- 
tary may  make  such  investigations  as  the  Sec- 
retary deems  necessary  for  the  effective  ad- 
ministration of  this  subsection  or  to  deter- 
mine whether  any  person  subject  to  the  pro- 
visions of  this  subsection  has  engaged  or  is 
engaged  or  is  about  to  engage  in  any  act  or 
practice  that  constitutes  or  will  constitute  a 
violation  of  any  provision  of  this  subsection 
or  regulation  issued  under  this  subsection. 
For  the  purpose  of  such  investigation,  the 
Secretary  may  administer  oaths  and  affirma- 
tions, subpena  witnesses,  compel  their  attend- 
ance, take  evidence,  and  require  the  produc- 
tion of  any  records  that  are  relevant  to  the 
inquiry.  Such  attendance  of  witnesses  and  the 
production  of  any  such  records  may  be  re- 
quired from  any  place  in  the  United  States. 
In  case  of  cuntumacy  by,  or  refusal  to  obey  a 
subpena  to,  any  person,  the  Secretary  may 
invoke  the  aid  of  any  court  of  the  United 
States  within  the  jurisdiction  of  which  such 
investigation  or  proceeding  is  carried  on,  or 
where  such  person  resides  or  carries  on  busi- 
ness, in  requiring  the  attendance  and  testimo- 
ny of  witnesses  and  the  production  of  records. 
Such  court  may  issue  an  order  requiring  such 
person  to  appear  before  the  Secretary  to 
produce  records  or  to  give  testimony  on  the 
matter  imder  investigation.  Any  failure  to 
obey  such  order  of  the  court  may  be  punished 
by  such  court  as  a  contempt  thereof.  All  proc- 
ess in  any  such  case  may  be  served  in  the  ju- 
dicial district  of  which  such  person  is  an  in- 
habitant or  wherever  such  person  may  be 
found. 

(5)(A)  The  district  coiuts  of  the  United 
States  are  vested  with  jurisdiction  specifically 
to  enforce,  and  to  prevent  and  restrain  any 
person  from  violating,  any  provision  of  this 
subsection  or  any  regulation  issued  under  this 
subsection.  Any  such  civil  action  authorized 
to  be  brought  under  this  subsection  shall  be 
referred  to  the  Attorney  General  for  appro- 
priate action.  The  Secretary  is  not  required, 
however,  to  refer  to  the  Attorney  General 
minor  violations  of  this  subsection  whenever 
the  Secretary  believes  that  the  administra- 
tion and  enforcement  of  this  subsection 
would  be  adequately  served  by  suitable  writ- 
ten notice  or  warning  to  any  person  commit- 
ting such  violation. 

(B)(i)  Each  person  as  to  whom  there  is  a 
failure  to  make  a  reduction  in  the  price  of 
milk  received  by  such  person  as  required  by 
paragraph  (2)  or  who  fails  to  remit  to  the 
Corporation  the  funds  required  to  be  collect- 
ed and  remitted  by  paragraph  (2)(B)  shall  be 
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liable,  in  addition  to  any  amount  due,  to  a 
marketing  penalty  at  a  rate  equal  to  the  sup- 
port price  for  milk  in  effect  at  the  time  the 
failure  occurs  on  the  quantity  of  milk  as  to 
which  the  failure  applies.  The  Secretary  may 
reduce  any  such  marketing  penalty  in  such 
amount  as  the  Secretary  determines  equitable 
in  any  case  in  which  the  Secretary  determines 
that  the  failure  was  unintentional  or  without 
knowledge  on  the  part  of  the  person  con- 
cerned. Each  person  who  knowingly  violates 
any  other  provision  of  this  subsection,  or  any 
regulation  issued  under  this  subsection,  shall 
be  liable  for  a  civil  penalty  of  not  more  than 
$1,000  for  each  such  violation.  Any  penalty 
provided  for  imder  this  subparagraph  shall  be 
assessed  by  the  Secretary  after  notice  and  op- 
portimity  for  a  hearing. 

(ii)  Each  person  who  buys,  from  a  producer 
with  respect  to  whom  there  is  in  effect  at  the 
time  of  such  sale  a  contract  entered  into 
under  paragraph  (3),  one  or  more  dairy  cattle 
sold  for  slaughter  or  export,  who  knows  that 
such  cattle  are  sold  for  slaughter  or  export, 
and  who  fails  to  cause  the  slaughter  or  export 
of  such  cattle  within  a  reasonable  time  after 
receiving  such  cattle  shall  be  liable  for  a  civil 
penalty  of  not  more  than  $5,000  with  respect 
to  each  of  such  cattle. 

(iii)  Each  person  who  retains  or  acquires  an 
interest  in  dairy  cattle  or  the  production  of 
milk  in  violation  of  a  contract  entered  into 
under  this  paragraph  shall  be  liable,  in  addi- 
tion to  any  amoimt  due  under  paragraph 
(3)(A)(iv),  to  a  marketing  penalty  on  the 
quantity  of  milk  produced  during  the  period 
in  which  such  ownership  is  prohibited  under 
the  contract.  Such  penalty  shall  be  computed 
at  the  rate  or  rates  of  the  support  price  for 
milk  in  effect  during  the  period  in  which  the 
milk  production  occurred. 

(iv)  Each  person  who  makes  a  false  state- 
ment in  a  bid  submitted  under  paragraph  (3) 
as  to  (I)  the  marketings  of  milk  for  commer- 
cial use  by  the  producer,  or  (II)  the  size  or 
composition  of  the  dairy  herd  that  produced 
such  marketings,  or  (III)  the  size  or  composi- 
tion of  the  dairy  herd  at  the  time  the  bid  is 
submitted  shall  be  subject,  in  addition  to  any 
amount  due  imder  paragraph  (3)(A)(iv)  or 
clause  (iii)  of  this  subparagraph,  to  a  civil 
penalty  of  $5,000  for  each  head  of  cattle  to 
which  such  statement  applied. 

(v)  Each  person  who  makes  a  false  state- 
ment as  to  the  number  of  dairy  cattle  that 
was  sold  for  slaughter  or  export  under  a  con- 
tract imder  paragraph  (3)(A)  shall  be  subject, 
in  addition  to  any  amoimt  due  under  para- 
graph (3)(A)(iv)  or  clause  (iii)  of  this  subpara- 
graph, to  a  civil  penalty  of  not  more  than 
$5,000  for  each  head  of  cattle  to  which  such 
statement  applied. 

(C)  Any  person  against  whom  a  penalty  is 
assessed  under  subparagraph  (B)  may  obtain 
review  of  such  penalty  in  an  appropriate  dis- 
trict court  of  the  United  States  by  filing  a 
civil  action  in  such  court  not  later  than  thirty 
days  after  such  penalty  is  imposed.  The  Sec- 
retary shall  promptly  file  in  such  court  a  cer- 
tified copy  of  the  record  upon  which  the  pen- 
alty is  based.  The  findings  of  the  Secretary 


may  be  set  aside  only  if  found  to  be  unsup- 
ported by  substantial  evidence. 

(D)  The  district  courts  of  the  United  States 
shall  have  jurisdiction  to  review  and  enforce 
any  penalty  imposed  under  subparagraph  (B). 

(E)  The  remedies  provided  in  this  para- 
graph shall  be  in  addition  to,  and  not  exclu- 
sive of,  other  remedies  that  may  be  available. 

(P)  In  carrying  out  this  subsection,  the  Sec- 
retary may,  as  the  Secretary  deems  appropri- 
ate— 

(i)  use  the  services  of  State  and  county 
committees  established  under  section 
590h(b)  of  title  16;  and 

(ii)  enter  into  agreements  to  use,  on  a  re- 
imbursable or  nonreimbursable  basis,  the 
services  of  administrators  of  Federal  milk 
marketing  orders  and  State  milk  marketing 
programs. 

(6)  The  term  "United  States"  as  used  in 
paragraphs  (2)  and  (3)  of  this  subsection 
means  the  forty-eight  contiguous  States  in 
the  continental  United  States. 

(7)  The  Secretary  shall  carry  out  this  sub- 
section through  the  Commodity  Credit  Cor- 
poration. 

(As  amended  Dec.  19,  1989,  Pub.  L.  101-239, 
title  I,  §  1007,  103  Stat.  2110;  Nov.  28,  1990,  Pub. 
L.  101-624,  title  VII,  §  701(1),  title  IX,  §  901(1), 
title  XI,  §  1161(b),  title  XXII,  §  2236(a),  104 
Stat.  3457,  3478,  3520,  3961;  Dec.  13,  1991,  Pub. 
L.  102-237,  title  I,  §  113(8),  105  Stat.  1838.) 

References  in  Text 

Section  252  of  the  Balanced  Budget  and  Emergency 
Deficit  Control  Act  of  1985,  referred  to  in  subsec. 
(d)(2)(E)(i).  (P)(i)(l),  is  classified  to  section  902  of 
Title  2,  The  Congress,  and  was  amended  generally  by 
Pub.  L.  101-508,  title  XIII,  §  13101(a),  Nov.  5,  1990,  104 
Stat.  1388-581.  Provisions  relating  to  Presidential 
orders  are  contained  in  section  904(g)(5)  of  Title  2. 

Codification 

Section  is  set  out  in  this  supplement,  in  part,  to  re- 
flect termination  of  amendment  by  sections  801,  901, 
1008.  1041  of  Pub.  L.  99-198.  section  1007  of  Pub.  L. 
101-239,  and  section  2236(a)  of  Pub.  L.  101-624.  see  Ef- 
fective and  Termination  Dates  of  1985,  1989,  and  1990 
Amendment  notes  below. 

Amendbients 

1991— Subsecs.  (b).  (c).  Pub.  L.  102-237  redesignated 
subsec.  (b),  relating  to  price  supports  for  milk,  as  (c). 

1990— Subsec.  (a).  Pub.  L.  101-624.  §§701(1).  901(1). 
1161(b)(1),  designated  opening  paragraph  as  subsec. 
(a)  and  substituted  "oilseeds  (including  soybeans,  sun- 
flower seed,  canola.  rapeseed.  safflower.  flaxseed,  mus- 
tard seed,  and  such  other  oilseeds  as  the  Secretary 
may  determine)."  for  "tung  nuts.",  "honey,  milk,  sugar 
beets,  and  sugarcane"  for  "honey,  and  milk",  and  "in 
accordance  with  this  subchapter."  for  "as  follows:". 

Subsecs.  (b).  (c).  Pub.  L.  101-624.  §  1161(b)(2).  (3).  re- 
designated subsec.  (c)  as  (b)  and  substituted  reference 
to  section  1446e  of  this  title  for  reference  to  subsec- 
tion (d)  of  this  section. 

Subsec.  (k)(2).  Pub.  L.  101-624.  §  2236(a).  temporari- 
ly designated  existing  text  as  subpar.  (A)  and  added 
subpar.  (B).  See  Effective  and  Termination  Dates  of 
1990  Amendment  note  below. 

1989— Subsec.  (d)(l)(C)(ii).  (iii).  Pub.  L.  101-239. 
§  1007(1),  temporarily  inserted  in  cl.  (ii)  "clause  (iii) 
and"  after  "Except  as  provided  in"  and  added  cl.  (iii). 
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See  Effective  and  Termination  Dates  of  1989  Amend- 
ment note  below. 

Subsec.  (d)(l)(D)(i).  Pub.  L.  101-239,  §  1007(2),  tem- 
porarily substituted  "calendar  year  1990"  for  "each  of 
the  calendar  years  1988  and  1990"  and  "may  reduce  by 
not  more  than"  for  "shall  reduce  by".  See  Effective 
and  Termination  Dates  of  1989  Amendment  note 
below. 

Effective  and  Termination  Dates  of  1990 
Amendiiient 

Amendment  by  sections  701(1),  901(1).  and  1161(b) 
of  Pub.  L.  101-624  effective  beginning  with  1991  crop 
of  an  agricultural  commodity,  with  provision  for  prior 
crops,  see  section  1171  of  Pub.  L.  101-624,  set  out  as  an 
Effective  Date  of  1990  Amendment  note  under  section 
1421  of  this  title. 

Section  2236(a)  of  Pub.  L.  101-624  provided  that  the 
amendment  by  that  section  is  effective  only  for  1990 
crop  of  sugarcane. 

Effective  and  Termination  Dates  of  1989 
Amendment 

Section  1007  of  Pub.  L.  101-239  provided  that  the 
amendment  made  by  that  section  is  effective  only  for 
calendar  year  1990. 

Effective  and  Termination  Dates  of  1985 
Amendment 

Section  801  of  Pub.  L.  99-198  provided  that  the 
amendment  made  by  that  section  is  effective  only  for 
1986  through  1990  crops  of  soybeans. 

Section  901  of  Pub.  L.  99-198  provided  that  the 
amendment  made  by  that  section  is  effective  only  for 
1986  through  1990  crops  of  sugar  beets  and  sugarcane. 

Section  1008  of  Pub.  L.  99-198  provided  that  the 
amendment  made  by  that  section  is  effective  only  for 

1985  through  1990  crops  of  peanuts,  soybeans,  sugar 
beets,  and  sugarcane. 

Section  1041  of  Pub.  L.  99-198  provided  that  the 
amendment  made  by  that  section  is  effective  only  for 

1986  through  1990  crops  of  honey. 

Application  of  1990  Amendments 

Section  107  of  title  I  of  Pub.  L.  101-624  provided 
that:  "The  amendments  made  by  this  title  [enacting 
section  1446e  of  this  title,  amending  sections  4502, 
608c,  and  1446a  of  this  title  and  section  713a-14  of 
Title  15,  Commerce  and  Trade,  and  amending  provi- 
sions set  out  as  notes  under  sections  608c  and  1731  of 
this  title]  shall  not  affect  any  liability  of  any  person 
under  section  201  of  the  Agricultural  Act  of  1949  (7 
U.S.C.  1446)  as  in  effect  before  the  date  of  the  enact- 
ment of  this  Act  [Nov.  28,  19903." 

Modification  of  Milk  Production  Termination 
Program 

Section  128  of  Pub.  L.  102-237  provided  that: 
"(a)  Certain  Transfers  Authorized.— If  the  Secre- 
tary of  Agriculture  determines  that  a  natural  disaster 
renders  imusable  the  land  or  milk  production  facilities 
of  the  producers  on  a  farm,  the  Secretary  shall  allow 
the  producers  to  transfer  the  production  unit  (includ- 
ing dairy  animals  and  equipment)  to  a  farm  idled 
under  the  milk  production  termination  program  estab- 
lished under  section  201(d)(3)  of  the  Agricultural  Act 
of  1949  (7  U.S.C.  1446(d)(3)),  without  penalty,  if  the 
producers  on  the  farm  agree  to  comply  with  all  terms 
and  conditions  of  the  program  contract  for  the  re- 
mainder of  the  contract  period. 

"(b)  Application.— This  section  shall  apply  with  re- 
spect to  any  natural  disaster  occurring  during  the 
period  beginning  on  October  1,  1990.  and  ending  on 
February  1, 1991." 

Temporary  Increase  in  Price  Support  for  Milk; 
Implementation 

Pub.  L.  101-7,  §  1,  Mar.  29, 1989, 103  Stat.  9,  provided 
that: 


"(a)  Modification  of  Purchase  Price  for  Non-Pat 
Dry  Milk  and  Butter.— Notwithstanding  any  other 
provision  of  law,  with  respect  to  purchases  of  butter 
and  non-fat  dry  milk  made  imder  section  201(d)  of  the 
Agricultural  Act  of  1949  (7  U.S.C.  1446(d)),  the  Secre- 
tary of  Agriculture,  in  carrying  out  the  temporary 
$0.50  per  hundredweight  increase  in  the  rate  of  price 
support  for  milk  provided  for  in  section  102(b)  of  the 
Disaster  Assistance  Act  of  1988  [Pub.  L.  100-387]  (7 
U.S.C.  1446  note),  shall  provide  that  at  least  75  per- 
cent of  such  price  support  increase  shall  be  reflected 
in  the  purchase  price  for  non-fat  dry  milk  and  that 
not  more  than  25  percent  of  such  price  support  in- 
crease shall  be  reflected  in  the  purchase  price  for 
butter. 

"(b)  Decrease  in  Purchase  Price  for  Non-Pat  Dry 
Milk  and  Butter.— Notwithstanding  any  other  provi- 
sion of  law,  with  respect  to  purchases  of  butter  and 
non-fat  dry  milk  made  under  section  201(d)  of  the  Ag- 
ricultural Act  of  1949  (7  U.S.C.  1446(d)),  the  Secretary 
of  Agriculture,  in  implementing  the  $0.50  per  him- 
dredweight  decrease  in  the  rate  of  price  support  for 
milk  scheduled  to  occur  on  July  1, 1989  (as  provided  in 
section  102(b)  of  the  Disaster  Assistance  Act  of  1988  (7 
U.S.C.  1446  note)),  shall  provide  that  not  more  than  25 
percent  of  such  price  support  decrease  shall  be  reflect- 
ed in  the  purchase  price  for  non-fat  dry  milk  and  that 
at  least  75  percent  of  such  price  support  decrease  shall 
be  reflected  in  the  purchase  price  for  butter:  Provided, 
however.  That  the  Secretary  of  Agriculture  may  allo- 
cate such  decrease  in  the  rate  of  price  support  be- 
tween the  purchase  prices  for  non-fat  dry  milk  and 
butter  in  such  other  manner  as  the  Secretary  deter- 
mines will  result  in  the  lowest  level  of  expenditures  by 
the  Commodity  Credit  Corporation  and  shall  notify 
the  Committee  on  Agriculture  of  the  House  of  Repre- 
sentatives and  the  Committee  on  Agriculture,  Nutri- 
tion, and  Forestry  of  the  Senate  of  such  determina- 
tion." 

Prevention  of  Sugar  Loan  Forfeitures 

Section  902  of  Pub.  L.  99-198,  as  amended  by  Pub.  L. 
101-624,  is  set  out  as  a  note  under  section  1446g  of  this 
title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  612c,  1446e, 
1447,  4514  of  this  title. 

§  1446a.  Dairy  products;  availability  through  Com- 
modity Credit  Corporation 

As  a  means  of  increasing  the  utilization  of 
dairy  products  (including  for  purposes  of  this 
section,  milk)  upon  the  certification  by  the  Sec- 
retary of  Veterans  Affairs  or  by  the  Secretary 
of  the  Army,  acting  for  the  military  depart- 
ments under  the  Department  of  Defense's 
Single  Service  Purchase  Assignment  for  Sub- 
sistence, or  their  duly  authorized  representa- 
tives that  the  usual  quantities  of  dairy  products 
have  been  purchased  in  the  normal  channels  of 
trade— 

(a)  Secretary  of  Veterans  Affairs;  needs;  report  to 
Congress 

The  Commodity  Credit  Corporation  until  De- 
cember 31,  1995,  shall  make  available  to  the 
Secretary  of  Veterans  Affairs  at  warehouses 
where  dairy  products  are  stored,  such  dairy 
products  acquired  under  price-support  pro- 
grams as  the  Secretary  of  Veterans  Affairs  cer- 
tifies that  he  requires  in  order  to  provide  butter 
and  cheese  and  other  dairy  products  as  a  part 
of  the  ration  in  hospitals  imder  his  jurisdiction. 
The  Secretary  of  Veterans  Affairs  shall  report 
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every  six  months  to  the  Committees  on  Agricul- 
ture of  the  Senate  and  House  of  Representa- 
tives and  the  Secretary  of  Agriculture  the 
amount  of  dairy  products  used  under  this  sub- 
section. 

(b)  Secretary  of  the  Army;  needs;  report  to  Congress 

The  Commodity  Credit  Corporation  until  De- 
cember 31,  1995,  shall  make  available  to  the 
Secretary  of  the  Army,  at  warehouses  where 
dairy  products  are  stored,  such  dairy  products 
acquired  under  price-support  programs  as  the 
Secretary  of  the  Army  or  his  duly  authorized 
representative  certifies  can  be  utilized  in  order 
to  provide  additional  butter  and  cheese  and 
other  dairy  products  as  a  part  of  the  ration  (1) 
of  the  Army,  Navy,  Air  Force,  or  Coast  Guard, 
(2)  in  hospitals  under  the  jurisdiction  of  the 
Department  of  Defense,  and  (3)  of  cadets  and 
midshipmen  at,  and  other  personnel  assigned 
to,  the  United  States  Merchant  Marine  Acade- 
my. The  Secretary  of  the  Army  shall  report 
every  six  months  to  the  Committees  on  Agricul- 
ture of  the  Senate  and  the  House  of  Represent- 
atives and  the  Secretary  of  Agriculture  the 
amount  of  dairy  products  used  under  this  sub- 
section. 

(c)  Costs 

Dairy  products  made  available  under  this  sec- 
tion shall  be  made  available  without  charge, 
except  that  the  Secretary  of  the  Army  or  the 
Secretary  of  Veterans  Affairs  shall  pay  the 
Commodity  Credit  Corporation  the  costs  of 
packaging  incurred  in  making  such  products  so 
available. 

ISee  main  edition  for  text  of(d)1 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  I,  §  109,  104  Stat.  3380;  June  13,  1991,  Pub. 
L.  102-54,  §  13(c),  105  Stat.  274;  Dec.  13,  1991, 
Pub.  L.  102-237,  title  I,  §  113(9),  105  Stat.  1838.) 

References  in  Text 

Provisions  (1)  and  (2)  of  section  1431  of  this  title,  re- 
ferred to  in  subsec.  (d),  were  redesignated  as  subsec. 
(a)(1)  and  (2)  of  section  1431  of  this  title  by  Pub.  L. 
98-258,  title  V,  §  502(1),  Apr.  10,  1984,  98  Stat.  137. 

Amendments 

1991— Pub.  L.  102-54  and  Pub.  L.  102-237, 
§  113(9)(A),  amended  introductory  provisions  identi- 
cally, substituting  "Secretary  of  Veterans  Affairs'*  for 
"Administrator  of  Veterans*  Affairs". 

Subsec.  (a).  Pub.  L.  102-237,  §  113(9)(B),  substituted 
"Secretary  of  Veterans  Affairs"  for  "Administrator" 
before  "certifies'*  and  "shall  report". 

Pub.  L.  102-54  and  Pub.  L.  102-237,  §  113(9)(A), 
amended  subsec.  (a)  identically,  substituting  "Secre- 
tary of  Veterans  Affairs"  for  "Administrator  of  Veter- 
ans' Affairs"  before  "at  warehouses". 

Subsec.  (c).  Pub:  L.  102-54  and  Pub.  L.  102-237, 
§  113(9)(A),  amended  subsec.  (c)  identically,  substitut- 
ing "Secretary  of  Veterans  Affairs"  for  "Administrator 
of  Veterans'  Affairs". 

1990— Subsecs.  (a),  (b).  Pub.  L.  101-624  substituted 
"1995"  for  "1990". 

Effective  Date  of  1990  Amendbjent 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  imder  section  1421  of  this 
title. 


§  1446c.  Domestic  disposal  programs  for  dairy  prod- 
ucts 

Report  of  Dairy  Product  Purchases 

Pub.  L.  101-624,  title  I,  §  105,  Nov.  28,  1990,  104  Stat. 
3379,  provided  that:  "The  Secretary  of  Agriculture 
shaU  make  available  to  the  public  quarterly  evalua- 
tions of  the  acquisition  and  disposal  of  Commodity 
Credit  Corporation  purchases  of  dairy  products." 

§  1446d.  Cottonseed  and  cottonseed  oil  price  support 

(a)  In  general 

If  the  Secretary  determines  that  any  oilseed 
program  or  programs  cause,  or  are  likely  to 
cause,  a  reduction  in  prices  received  by  produc- 
ers for  cottonseed  or  by  processors  for  cotton- 
seed oil,  the  Secretary  shall  take  such  actions 
as  are  necessary  to  offset  the  actual  or  antici- 
pated impact  of  the  program  on  prices  for  cot- 
tonseed or  cottonseed  oil.  The  actions  shall 
only  include  actions  to  stabilize  or  increase  the 
price  of  cottonseed,  and  shall  not  include  ac- 
tions to  decrease  the  prices  of  other  oilseeds. 

(b)  Crops 

Notwithstanding  any  other  provision  of  law, 
this  section  shall  be  effective  only  for  the  1991 
through  1995  crops  of  upland  cotton. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  V,  §  507,  104  Stat.  3441.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally. 
Prior  to  amendment,  section  read  as  follows:  "When- 
ever the  price  of  either  cottonseed  or  soybeans  is  sup- 
ported under  this  Act,  the  price  of  the  other  shaU  be 
supported  at  such  level  as  the  Secretary  determines 
will  cause  them  to  compete  on  equal  terms  on  the 
market." 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 

§  1446e.  Milk  price  support  and  milk  inventory  man- 
agement program  for  calendar  years  1991 
through  1995 

Notwithstanding  any  other  provision  of  law: 

(a)  In  general 

During  the  period  beginning  on  January  1, 
1991,  and  endhig  on  December  31,  1995,  the 
price  of  milk  produced  in  the  48  contiguous 
States  shall  be  supported  as  provided  in  this 
section. 

(b)  Rate 

During  the  period  beginning  on  January  1, 
1991,  and  endhig  on  December  31,  1995,  the 
price  of  milk  shall  be  supported  at  a  rate  not 
less  than  $10.10  per  hundredweight  for  milk 
containing  3.67  percent  milkfat. 

(c)  Purchases 
(1)  In  general 

The  price  of  milk  shall  be  supported 
through  the  purchase  of  milk  and  the  prod- 
ucts of  milk  produced  in  the  48  contiguous 
States. 
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(2)  CCC  bid  prices 

The  Commodity  Credit  Corporation  sup- 
port purchase  prices  under  this  section  for 
each  of  the  products  of  milk  (butter,  cheese, 
and  nonfat  dry  milk)  announced  by  the  Cor- 
poration shall  be  the  same  for  all  of  that 
product  sold  by  persons  offering  to  sell  the 
product  to  the  Corporation.  The  purchase 
prices  shall  be  sufficient  to  enable  plants  of 
average  efficiency  to  pay  producers,  on  aver- 
age, a  price  not  less  than  the  rate  of  price 
support  for  milk  in  effect  during  a  12-month 
period  under  this  subsection. 

(3)  Butter  and  nonfat  dry  milk 

(A)  Allocation  of  purchase  prices 

The  Secretary  may  allocate  the  rate  of 
price  support  between  the  purchase  prices 
for  nonfat  dry  milk  and  butter  in  a  manner 
that  will  result  in  the  lowest  level  of  ex- 
penditures by  the  Commodity  Credit  Corpo- 
ration or  achieve  such  other  objectives  as 
the  Secretary  considers  appropriate.  The 
Secretary  shall  notify  the  Committee  on 
Agriculture  of  the  House  of  Representatives 
and  the  Committee  on  Agriculture,  Nutri- 
tion, and  Forestry  of  the  Senate  of  the  allo- 
cation. 

(B)  Timing  of  purchase  price  a4]ustments 

The  Secretary  may  make  any  such  adjust- 
ments in  the  purchase  prices  for  nonfat  dry 
milk  and  butter  the  Secretary  considers  to 
be  necessary  not  more  than  twice  in  each 
calendar  year, 
(d)  Support  rate  adjustments 

(1)  Reductions 

(A)  In  general 

Effective  January  1  of  each  of  the  calen- 
dar years  1991  through  1995,  if  the  level  of 
purchases  of  milk  and  the  products  of  milk 
by  the  Commodity  Credit  Corporation 
under  this  section  (less  sales  imder  section 
1427  of  this  title  for  unrestricted  use),  as  es- 
timated by  the  Secretary  by  November  20 
of  the  preceding  calendar  year,  will  exceed 
5  billion  poimds  (milk  equivalent,  total  milk 
solids  basis),  the  Secretary  shall  decrease  by 
an  amoimt  per  hundredweight  of  at  least 
$0.25  but  not  more  than  $0.50  the  rate  of 
price  support  for  milk  in  effect  for  the  cal- 
endar year. 

(B)  Prior  notification 

The  Secretary  shall,  by  November  20  of 
the  preceding  calendar  year,  notify  the 
Committee  on  Agriculture  of  the  House  of 
Representatives  and  the  Comimittee  on  Ag- 
riculture, Nutrition,  and  Forestry  of  the 
Senate  of  any  proposed  decrease  in  price 
support  imder  this  paragraph. 

(2)  Increases 

(A)  In  general 

Effective  January  1  of  each  of  the  calen- 
dar years  1991  through  1995,  if  the  level  of 
purchases  of  milk  and  the  products  of  milk 
by  the  Commodity  Credit  Corporation 
under  this  section  (less  sales  imder  section 
1427  of  this  title  for  imrestricted  use),  as  es- 


timated by  the  Secretary  by  November  20 
of  the  preceding  calendar  year,  will  not 
exceed  3.5  billion  pounds  (milk  equivalent, 
total  milk  solids  basis),  the  Secretary  shaU 
increase  by  an  amount  per  hundredweight 
of  at  least  $0.25  the  rate  of  price  support 
for  milk  in  effect  for  the  calendar  year. 

(B)  Prior  notification 

The  Secretary  shall,  by  November  20  of 
the  preceding  calendar  year,  notify  the 
Committee  on  Agriculture  of  the  House  of 
Representatives  and  the  Committee  on  Ag- 
riculture, Nutrition,  and  Forestry  of  the 
Senate  of  any  proposed  increase  in  price 
support  imder  this  paragraph. 

(3)  No  adjustments 

If  for  any  of  the  calendar  years  1992 
through  1995,  the  level  of  purchases  of  milk 
and  the  products  of  milk  by  the  Commodity 
Credit  Corporation  imder  this  section  (less 
sales  under  section  1427  of  this  title  for  imre- 
stricted use),  as  estimated  by  the  Secretary 
by  November  20  of  the  preceding  calendar 
year,  wiD  be  less  than  5  billion  pounds  (milk 
equivalent,  total  milk  solids  basis),  but  more 
than  3.5  billion  pounds  (milk  equivalent,  total 
milk  solids  basis),  the  Secretary  shall  not  de- 
crease the  rate  of  price  support  for  milk  in 
effect  for  the  calendar  year. 

(4)  Minimum  price 

Notwithstanding  any  other  provision  of  this 
section,  in  no  event  shall  the  price  of  milk  be 
supported  at  less  than  $10.10  per  hundred- 
weight. 

(5)  Administration 

(A)  Milk  equivalent,  total  milk  solids  basis 

As  used  in  this  section,  the  term  "milk 
equivalent,  total  milk  solids  basis",  of  milk 
and  the  products  of  milk  purchased  by  the 
Conunodity  Credit  Corporation,  shall  be 
equal  to  the  weighted-average  of  the  milk 
equivalent  (as  computed  on  a  milkfat  basis 
and  on  a  milk  solids  nonfat  basis)  of  such 
products,  with  weighting  factors  equal  to 
not  more  than  40  percent  for  the  milk 
equivalent,  milkfat  basis,  and  not  more 
than  70  percent  for  the  milk  equivalent, 
solids  nonfat  basis.  The  weighting  factors 
shall  total  100  percent. 

(B)  Level  of  purchases 

In  estimating  the  level  of  purchases  of 
milk  and  the  products  of  milk  under  this 
section,  the  Secretary  shall  deduct  the 
amoimt,  if  any,  by  which  the  level  of  im- 
ports into  the  48  contiguous  States  and  the 
District  of  Columbia  of  milk  and  the  prod- 
ucts of  milk  during  the  most  recent  calen- 
dar year  exceeds  the  annual  average  level  of 
imports  into  the  48  contiguous  States  and 
the  District  of  Columbia  of  milk  and  the 
products  of  milk  during  the  period  January 
1,  1986,  through  December  31,  1990  (milk 
equivalent,  total  milk  solids  basis). 
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(e)  Report  on  milk  inventory  management  program 

(1)  In  general 

Not  later  than  August  1, 1991,  the  Secretary 
shall  prepare  and  submit  a  report  and  recom- 
mendations on  various  milk  inventory  man- 
agement programs  to  the  Committee  on  Agri- 
culture of  the  House  of  Representatives  and 
Committee  on  Agriculture,  Nutrition,  and 
Forestry  of  the  Senate. 

(2)  Solicitation  of  proposals 

Within  60  days  after  November  28,  1990, 
the  Secretary  shall  publish  in  the  Federal 
Register  a  notice  to  solicit  proposals  concern- 
ing a  milk  inventory  management  program. 

(3)  Required  proposals 

In  carrying  out  this  subsection,  the  Secre- 
tary shall  study,  among  other  proposals— 

(A)  an  alternative  classification  of  milk 
contained  in  section  608c(5)  of  this  title; 

(B)  a  program  to  support  the  income  of 
milk  producers  through  a  system  of  estab- 
lished prices  and  deficiency  payments;  and 

(C)  other  such  programs  submitted  to  the 
Secretary  imder  paragraph  (2)  as  the  Secre- 
tary may  determine  appropriate  after  con- 
sultation with  the  Committee  on  Agricul- 
ture of  the  House  of  Representatives  and 
the  Committee  on  Agriculture,  Nutrition, 
and  Forestry  of  the  Senate. 

(4)  Prohibited  programs 

In  the  study  required  under  paragraph  (3), 
the  Secretary  shall  not  consider  any  milk  in- 
ventory management  program  that  includes 
any  milk  production  termination  program 
that  is  similar  to  the  program  established 
under  section  1446(d)(3)  of  this  title,  or  sup- 
port price  reductions  below  the  levels  estab- 
lished imder  this  section. 

(5)  Criteria  for  evaluation 

The  Secretary  shall  evaluate  the  proposals 
for  a  milk  inventory  management  program 
based  on— 

(A)  the  ability  of  the  program  to  limit 
Government  purchases  of  milk  products  to 
6,000,000,000  pounds  (milk  equivalent,  total 
milk  solids  basis)  in  a  calendar  year; 

(B)  the  speed  and  effectiveness  of  reduc- 
ing excess  milk  production; 

(C)  the  effectiveness  in  sustaining  re- 
duced milk  production  for  at  least  a  5-year 
period  with  and  without  the  continuation  of 
the  program; 

(D)  the  regional  impact  on  milk  prices, 
producer  revenue,  and  milk  supplies; 

(E)  the  impact  on  national  producer 
income  and  Government  expenditures; 

(F)  the  impact  on  the  rural  economy  and 
maintaining  family  farms; 

(G)  the  impact  on  the  availability  of 
wholesome  dairy  products  for  domestic  and 
foreign  nutrition  and  food  assistance  pro- 
grams; 

(H)  technological  innovations; 

(I)  the  effectiveness  in  reducing  butter  fat 
production  and  increasing  protein  content 
in  milk; 

(J)  the  impact  of  temporary  increases  and 
decreases  of  milk  production; 


(K)  the  impact  on  the  United  States  live- 
stock industry;  and 

(L)  all  other  issues  the  Secretary  consid- 
ers appropriate. 

(6)  Notice  and  comment 

The  Secretary  shall  provide  for  public 
notice  and  comment  on  the  milk  inventory 
programs  studied  by  the  Secretary  under  this 
subsection  no  later  than  June  1, 1991. 

(f)  Notiflcation   of  Congress   concerning  estimated 
purchases 

On  August  1  and  by  November  20  of  each  of 
the  calendar  years  1991  through  1995,  the  Sec- 
retary shall  notify  the  Committee  on  Agricul- 
ture of  the  House  of  Representatives  and  the 
Committee  on  Agriculture,  Nutrition,  and  For- 
estry of  the  Senate  regarding  the  value  and 
volume  of  dairy  product  piu-chases  on  a  milk 
equivalent,  total  milk  solids  basis,  the  Secretary 
estimates  that  the  Corporation  will  make 
during  the  upcoming  calendar  year. 

(g)  Excess  purchases 

(1)  In  general 

In  order  to  offset  any  cost  to  the  Commodi- 
ty Credit  Corporation  associated  with  the 
purchase  of  milk  and  the  products  of  milk  in 
excess  of  7,000,000,000  pounds  (milk  equiva- 
lent, total  milk  solids  basis),  during  any  of  the 
calendar  years  1992  through  1995,  the  Secre- 
tary shall,  if  necessary,  provide  for  a  reduc- 
tion to  be  made  in  the  price  received  by  pro- 
ducers for  all  milk  produced  in  the  48  contig- 
uous States  and  marketed  by  producers  for 
commercial  use. 

(2)  Calculation 

If  on  November  20  of  each  of  the  calendar 
years  1991  through  1994,  the  Secretary  esti- 
mates that  the  level  of  Commodity  Credit 
Corporation  purchases  in  the  following  calen- 
dar year  of  milk  and  the  products  of  milk  will 
exceed  7,000,000,000  pounds  (milk  equivalent, 
total  milk  solids  basis),  the  amount  of  reduc- 
tion in  the  price  received  by  producers  in 
such  following  calendar  year  shall  be  an 
amount  per  hundredweight  calculated  by  di- 
viding— 

(A)  the  cost  of  the  purchases  in  excess  of 
7,000,000,000  pounds,  milk  equivalent,  total 
milk  solids  basis;  by 

(B)  the  total  quantity  of  hundredweights 
of  milk  the  Secretary  estimates  will  be  pro- 
duced and  marketed  in  the  United  States 
for  commercial  use  in  such  following  calen- 
dar year. 

(3)  Adjustments 

The  Secretary  shall  adjust  any  such  assess- 
ment in  future  years,  or  refund  any  portion 
of  such  assessments,  as  needed,  to  carry  out 
the  purposes  of  this  subsection. 

(h)  Reduction  in  price  received 
(1)  In  general 

Beginning  January  1,  1991,  the  Secretary 
shall  provide  for  a  reduction  in  the  price  re- 
ceived by  producers  for  all  milk  produced  in 
the  48  contiguous  States  and  marketed  by 
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producers  for  commercial  use,  in  addition  to 
any  reduction  in  price  required  under  subsec- 
tion (g)  of  this  section. 

(2)  Amount 

The  amount  of  the  reduction  under  para- 
graph (1)  in  the  price  received  by  producers 
shall  be— 

(A)  during  calendar  year  1991,  5  cents  per 
hundredweight  of  milk  marketed;  and 

(B)  during  each  of  the  calendar  years  1992 
through  1995,  11.25  cents  per  hundred- 
weight of  milk  marketed,  which  rate  shall 
be  adjusted  on  or  before  May  1  of  each  of 
the  calendar  years  1992  through  1995  by  an 
amoimt  per  hundredweight  that  is  neces- 
sary to  compensate  for  refunds  made  under 
paragraph  (3)  on  the  basis  of  marketings  in 
the  previous  calendar  year. 

(3)  Refund 

The  Secretary  shall  provide  a  refund  of  the 
entire  reduction  under  paragraph  (2)  in  the 
price  of  milk  received  by  a  producer  during  a 
calendar  year,  if  the  producer  provides  evi- 
dence that  the  producer  did  not  increase  mar- 
ketings in  the  calendar  year  that  such  reduc- 
tion was  in  effect  when  compared  to  the  im- 
mediately preceding  calendar  year.  A  refund 
under  this  subsection  shall  not  be  considered 
as  any  type  of  price  support  or  payment  for 
purposes  of  sections  3811  and  3821  of  title  16. 
(i)  Enforcement 

(1)  Collection 

Reductions  in  price  required  under  subsec- 
tion (g)  or  (h)  of  this  section  shall  be  collect- 
ed and  remitted  to  the  Commodity  Credit 
Corporation  in  the  manner  prescribed  by  the 
Secretary. 

(2)  Penalties 

If  any  person  fails  to  collect  or  remit  the  re- 
duction required  by  subsection  (g)  or  (h)  of 
this  section  or  fails  to  comply  with  such  re- 
quirements for  recordkeeping  or  otherwise  as 
are  required  by  the  Secretary  to  carry  out 
such  subsection,  the  person  shall  be  liable  to 
the  Secretary  for  a  civil  penalty  up  to  an 
amount  determined  by  multiplying— 

(A)  the  quantity  of  milk  involved  in  the 
violation;  by 

(B)  the  support  rate  for  the  applicable 
calendar  year  for  milk. 

(3)  Enforcement 

The  Secretary  may  enforce  subsection  (g) 
or  (h)  of  this  section  in  the  courts  of  the 
United  States. 

(j)  Use  of  Commodity  Credit  Corporation 

The  Secretary  shall  use  the  funds,  facilities, 
and  authorities  of  the  Commodity  Credit  Cor- 
poration to  carry  out  this  section, 
(k)  Period 

Notwithstanding  any  other  provision  of  law, 
this  section  shall  be  effective  only  during  the 
period  beginning  on  January  1,  1991,  and 
ending  on  December  31, 1995. 

(Oct.  31,  1949,  ch.  792,  title  II,  §  204,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  I,  §  101(a), 
104  Stat.  3374,  and  amended  Nov.  5,  1990,  Pub. 


L.  101-508,  title  I,  §  1105(g),  104  Stat.  1388-6; 
Dec.  13,  1991,  Pub.  L.  102-237,  title  I,  §§  113(10), 
127(a),  105  Stat.  1838,  1846.) 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-237.  §  127(a)(1),  insert- 
ed "produced  in  the  48  contiguous  States"  after  "the 
price  of  milk'*. 

Subsec.  (c)(1).  Pub.  L.  102-237,  §  127(a)(2).  inserted 
before  period  at  end  "produced  in  the  48  contiguous 
States". 

Subsec.  (d)(5)(B).  Pub.  L.  102-237.  §  127(a)(3).  substi- 
tuted "48  contiguous  States  and  the  District  of  Colum- 
bia" for  "United  States"  in  two  places. 

Subsecs.  (g)(1).  (h)(1).  Pub.  L.  102-237.  §  127(a)(4). 
substituted  "48  contiguous  States"  for  "United 
States". 

Subsec.  (h)(3).  Pub.  L.  102-237.  §  113(10),  inserted  at 
end  "A  refund  under  this  subsection  shall  not  be  con- 
sidered as  any  type  of  price  support  or  payment  for 
purposes  of  sections  3811  and  3821  of  title  16." 

1990— Subsec.  (g)(1).  Pub.  L.  101-508,  §  1105(g)(1)(A), 
substituted  "1992  through  1995"  for  "1991  through 
1994". 

Subsec.  (g)(2).  Pub.  L.  101-508.  §  1105(g)(1)(B).  in 
provisions  preceding  subpar.  (A),  inserted  "in  the  fol- 
lowing calendar  year"  after  "purchases"  and  "in  such 
following  calendar  year"  after  "producers". 

Subsec.  (g)(2)(B).  Pub.  L.  101-508.  §  1105(g)(1)(C). 
substituted  "such  following  calendar  year"  for  "that 
calendar  year". 

Subsecs.  (h)  to  (k).  Pub.  L.  101-508,  §  1105(g)(2).  (3). 
added  subsecs.  (h)  and  (i)  and  redesignated  former 
subsecs.  (h)  and  (i)  as  (j)  and  (k).  respectively. 

Effective  Date  of  1991  Amendi^ent 

Section  127(b)  of  Pub.  L.  102-237  provided  that: 
"This  section  [amending  this  section]  and  the  amend- 
ments made  by  this  section  shall  take  effect  as  of  Jan- 
uary 1. 1991." 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-508  effective  Nov.  29. 
1990.  see  section  1301  of  Pub.  L.  101-508.  set  out  as  a 
note  under  section  511r  of  this  title. 

Effective  Date 

Section  101(a)  of  Pub.  L.  101-624  provided  that  this 
section  is  effective  Jan.  1. 1991. 

Rulemaking  Procedxtres 

Section  101(b)  of  Pub.  L.  101-624  provided  that: 
"Section  553  of  title  5.  United  States  Code,  shall  not 
apply  with  respect  to  the  implementation  of  section 
204  of  the  Agricultural  Act  of  1949  [7  U.S.C.  1446e3  (as 
added  by  subsection  (a)  of  this  section)  by  the  Secre- 
tary of  Agriculture,  including  determinations  made  re- 
garding— 

"(1)  the  level  of  price  support  for  milk;  and 

"(2)  any  reduction  in  the  prices  paid  to  producers 

of  milk." 

Application  of  Support  Price  for  Milk 

Section  106  of  Pub.  L.  101-624  provided  that:  "For 
purposes  of  supporting  the  price  of  milk  under  section 
204  of  the  Agricultural  Act  of  1949  [7  U.S.C.  1446e]  (as 
added  by  section  101  of  this  Act),  the  Secretary  of  Ag- 
riculture may  not  take  into  consideration  any  market 
value  of  whey." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1426.  1446  of 
this  title. 
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§  1446e-l.  Milk  manufacturing  marketing  acUustment 

(a)  In  general 

Effective  beginning  on  the  date  that  is  12 
months  after  November  28,  1990,  no  State  shall 
provide  for  (and  no  person  shall  collect,  directly 
or  indirectly)  a  greater  allowance  for  the  proc- 
essing of  milk  (hereafter  referred  to  as  a  "make 
allowance")  than  is  permitted  under  a  Federal 
program  to  establish  a  Grade  A  price  for  manu- 
facturing butter,  nonfat  dry  milk,  or  cheese. 

(b)  Liability  for  penalties 

(1)  In  general 

If  the  Secretary  of  Agriculture  determines 
that— 

(A)  based  on  a  request  by  a  producer  sup- 
ported by  evidence,  the  make  allowance  col- 
lected by  a  person  is  in  excess  of  the 
amount  that  is  permitted  under  subsection 
(a)  of  this  section;  or 

(B)  a  person  has  failed  to  comply  with 
any  requirement  of  this  section  or  a  regula- 
tion issued  under  this  section, 

the  person  shall  be  liable  for  penalties  as  de- 
termined by  the  Secretary  in  accordance  with 
this  subsection. 

(2)  Amount  of  penalties 

Such  penalties  shall  be  equal  to  the  product 
obtained  by  multiplying— 

(A)  twice  the  permitted  make  allowance 
that  could  be  charged  as  provided  under 
subsection  (a)  of  this  section;  by 

(B)  the  quantity  of  milk  with  respect  to 
which  the  person  was  determined  by  the 
Secretary  to  have  collected  a  make  allow- 
ance in  excess  of  the  permitted  make  allow- 
ance. 

(c)  Regulations 

The  Secretary  may  issue  such  regulations  as 
are  necessary  to  carry  out  this  section. 

(d)  Investigations 

(1) In  general 

The  Secretary  may  make  such  investiga- 
tions as  the  Secretary  considers  necessary  for 
the  effective  administration  of  this  section  or 
to  determine  whether  any  person  subject  to 
this  section  has  violated  this  section. 

(2)  Administration 

For  the  purpose  of  the  investigation,  the 
Secretary  may  administer  oaths  and  affirma- 
tions, subpoena  witnesses,  compel  their  at- 
tendance, take  evidence,  and  require  the  pro- 
duction of  any  records  that  are  relevant  to 
the  inquiry. 

(3)  Subpoena 

The  attendance  of  witnesses  and  the  pro- 
duction of  any  such  records  may  be  required 
from  any  place  in  the  United  States.  In  case 
of  contumacy  by,  or  refusal  to  obey  a  subpoe- 
na to,  any  person,  the  Secretary  may  invoke 
the  aid  of  any  court  of  the  United  States 
within  the  jurisdiction  of  which  the  investiga- 
tion or  proceeding  is  carried  on,  or  where  the 
person  resides  or  carries  on  business,  in  re- 
quiring the  attendance  and  testimony  of  wit- 
nesses and  the  production  of  records.  The 


court  may  issue  an  order  requiring  the  at- 
tendance and  testimony  of  witnesses  and  the 
production  of  records,  or  requiring  the  person 
to  appear  before  the  Secretary  to  produce 
records  or  to  give  testimony  on  the  matter 
under  investigation. 

(4)  Contempt 

Any  failure  to  obey  the  order  of  the  court 
may  be  punished  by  the  court  as  a  contempt 
thereof. 

(5)  Process 

All  process  in  any  such  case  may  be  served 
in  the  judicial  district  of  which  the  person  is 
an  inhabitant  or  wherever  the  person  may  be 
found. 

(e)  Enforcement 

The  district  courts  of  the  United  States  are 
vested  with  jurisdiction  specifically  to  enforce, 
and  to  prevent  and  restrain  any  person  from 
violating,  any  provision  of  this  section  or  any 
regulation  issued  under  this  section. 

(Pub.  L.  101-624,  title  I,  §  102,  Nov.  28,  1990,  104 
Stat.  3378;  Pub.  L.  102-237,  title  I,  §  118(e),  Dec. 
13,  1991,  105  Stat.  1842.) 

Codification 

Section  was  enacted  as  part  of  the  Food,  Agricul- 
ture, Conservation,  and  Trade  Act  of  1990,  and  not  as 
part  of  the  Agricultural  Act  of  1949  which  is  classified 
principally  to  this  chapter.  For  complete  classification 
of  the  1949  Act  to  the  Code,  see  Short  Title  note  set 
out  under  section  1421  of  this  title  and  Tables. 

Amendments 

1991— Subsec.  (b)(1).  Pub.  L.  102-237  substituted 
"Secretary"  for  "Commodity  Credit  Corporation"  in 
concluding  provisions. 

Effective  Date 

Section  effective  beginning  with  1991  crop  of  an  ag- 
ricultural commodity,  with  provision  for  prior  crops, 
see  section  1171  of  Pub.  L.  101-624,  set  out  as  as  an  Ef- 
fective Date  of  1990  Amendment  note  under  section 
1421  of  this  title. 

§1446f.  Loans  and  payments  for  oilseeds  for  1991 
through  1995  marketing  years 

(a)  "Oilseeds"  defined 

As  used  in  this  section,  the  term  "oilseeds" 
means  soybeans,  sunflower  seed,  canola,  rape- 
seed,  safflower,  flaxseed,  mustard  seed,  and 
such  other  oilseeds  as  the  Secretary  may  deter- 
mine. 

(b)  In  general 

The  Secretary  shall  support  the  price  of  oil- 
seeds through  nonrecourse  loans  to  producers 
on  a  farm  for  oilseeds  produced  on  the  farm  in 
each  of  the  1991  through  1995  marketing  years 
as  provided  in  this  section. 

(c)  Loan  level 

The  loan  level  for  each  of  the  1991  through 
1995  crops  of— 

(1)  soybeans  shall  not  be  less  than  $5.02  per 
bushel; 

(2)  sunflower  seed,  canola,  rapeseed,  saf- 
flower, mustard  seed,  and  flaxseed,  Individ- 
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ually,  shall  not  be  less  than  $0,089  per  pound; 
and 

(3)  other  oilseeds  shall  be  established  at 
such  level  as  the  Secretary  determines  is  fair 
and  reasonable  in  relation  to  the  loan  level 
available  for  soybeans,  except  in  no  event 
shall  the  level  for  such  oilseeds  (other  than 
cottonseed)  be  less  than  the  level  established 
for  soybeans  on  a  per-pound  basis  for  the 
same  crop  year. 

To  ensure  that  producers  have  an  equitable  op- 
portunity to  produce  an  alternative  crop  in 
areas  of  limited  crop  options,  the  Secretary 
may  limit,  insofar  as  practicable,  adjustments 
in  the  loan  rate  established  under  paragraph 
(2)  applicable  to  a  particular  region.  State,  or 
coimty  for  the  purpose  of  reflecting  transporta- 
tion differentials  such  that  the  regional,  State, 
or  county  loan  rate  does  not  increase  or  de- 
crease by  more  than  9  percent  from  the  basic 
national  loan  rate. 

(d)  Marketing  loan  provisions 

(1)  In  general 

The  Secretary  shall  permit  a  producer  to 
repay  a  loan  made  under  this  section  for  a 
crop— 

(A)  at  a  level  that  is  the  lesser  of— 

(i)  the  loan  level  determined  for  the 
crop;  or 

(ii)  the  prevailing  world  market  price 
for  the  applicable  oilseed  (adjusted  to 
United  States  quality  and  location),  as  de- 
termined by  the  Secretary;  or 

(B)  such  other  level  (not  in  excess  of  the 
loan  level  determined  for  the  crop)  that  the 
Secretary  determines  will— 

(i)  minimize  potential  loan  forfeitures; 

(ii)  minimize  the  accumulation  of  oil- 
seed stocks  by  the  Federal  Government; 

(iii)  minimize  the  cost  incurred  by  the 
Federal  Government  in  storing  oilseeds; 
and 

(iv)  allow  oilseeds  produced  in  the 
United  States  to  be  marketed  freely  and 
competitively,  both  domestically  and 
internationally. 

(2)  Prevailing  world  market  price 

The  Secretary  shall  prescribe  by  regula- 
tion— 

(A)  a  formula  to  define  the  prevailing 
world  market  price  for  oilseeds  (adjusted  to 
United  States  quality  and  location);  and 

(B)  a  mechanism  by  which  the  Secretary 
shall  announce  periodically  the  prevailing 
world  market  price  for  oilseeds  (adjusted  to 
United  States  quality  and  location). 

(e)  Loan  deficiency  payment 

(1)  In  general 

The  Secretary  shall,  for  each  of  the  1991 
through  1995  crops  of  oilseeds,  make  pay- 
ments available  to  producers  who,  although 
eligible  to  obtain  a  loan  under  subsection  (b) 
of  this  section,  agree  to  forgo  obtaining  the 
loan  in  return  for  payments  under  this  sub- 
section. 

(2)  Computation 

A  pasnnent  under  this  subsection  shall  be 
computed  by  multiplying— 


(A)  the  loan  payment  rate;  by 

(B)  the  quantity  of  oilseeds  the  producer 
is  eligible  to  place  under  loan  but  for  which 
the  producer  forgoes  obtaining  the  loan  in 
return  for  payments  under  this  subsection. 

(3)  Loan  payment  rate 

For  purposes  of  this  subsection,  the  loan 
payment  rate  shall  be  the  amount  by  which— 

(A)  the  loan  level  determined  for  the  crop 
under  subsection  (c)  of  this  section;  exceeds 

(B)  the  level  at  which  a  loan  may  be 
repaid  under  subsection  (d)  of  this  section. 

(4)  Marketing  certificates 

(A)  In  general 

The  Secretary  may  make  payments  under 
this  section  available  in  the  form  of  certifi- 
cates redeemable  for  any  agricultural  com- 
modity owned  by  the  Commodity  Credit 
Corporation. 

(B)  Minimal  oilseed  stocks 

The  Secretary  shall  make  certificates 
available  imder  subparagraph  (A)  in  such  a 
manner  so  as  to  minimize  the  accumulation 
of  oilseeds  stocks. 

(f)  Marketing  year 

For  purposes  of  this  section,  the  marketing 
year  f or— 

(1)  soybeans  shall  be  the  12-month  period 
beginning  on  September  1  and  ending  on 
August  31;  and 

(2)  other  oilseeds  shall  be  prescribed  by  the 
Secretary  by  regulation. 

(g)  Announcements 

(1)  In  general 

Except  as  provided  in  paragraph  (2),  the 
Secretary  shall  make  an  announcement  of 
the  loan  level  for  the  crop  not  later  than  No- 
vember 15  prior  to  the  calendar  year  in  which 
the  crop  is  harvested. 

(2)  1991  crop 

In  the  case  of  the  1991  crop,  the  Secretary 
shall  make  an  announcement  of  the  loan  level 
for  the  crop  as  soon  as  practicable  after  No- 
vember 28,  1990. 

(h)  Loan  maturity 

A  loan  made  for  a  crop  of  oilseeds  under  this 
section  shall  mature  on  the  last  day  of  the  9th 
month  following  the  month  the  application  for 
the  loan  is  made. 

(1)  Other  terms  and  conditions 

Notwithstanding  any  other  provision  of  law— 

(1)  the  Secretary  shall  not  require  partici- 
pation in  any  production  adjustment  program 
for  oilseeds  or  any  other  commodity  as  a  con- 
dition of  eligibility  for  price  support  for  oil- 
seeds; 

(2)  the  Secretary  may  not  authorize  pay- 
ments to  producers  to  cover  the  cost  of  stor- 
ing oilseeds;  and 

(3)  oilseeds  may  not  be  considered  an  eligi- 
ble commodity  for  any  reserve  program. 
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(j)  RejHilations 

The  Secretary  may  issue  such  regulations  as 
the  Secretary  determines  necessary  to  carry  out 
this  section. 

(k)  Commodity  Credit  Corporation 

The  Secretary  shall  carry  out  the  program 
authorized  by  this  section  through  the  Com- 
modity Credit  Corporation. 

(Z)  Assignment  of  payments 

The  provisions  of  section  590h(g)  of  title  16) 
(relating  to  assignment  of  payments)  shall 
apply  to  payments  imder  this  section. 

(m)  Loan  origination  fee 

(1)  Loans 

The  Secretary  shall  charge  a  producer  a 
loan  origination  fee  for  a  crop  of  oilseeds,  in 
connection  with  making  a  loan,  equal  to  the 
product  obtained  by  multiplying— 

(A)  the  loan  level  determined  for  the  crop 
under  subsection  (c)  of  this  section;  by 

(B)  2  percent;  by 

(C)  the  quantity  of  oilseeds  for  which  the 
producer  obtains  the  loan. 

(2)  Loan  deficiency  payments 

The  Secretary  shall  deduct,  from  the 
amount  of  any  loan  deficiency  payment  made 
under  subsection  (e)  of  this  section,  an 
amoimt  equal  to  the  amount  of  the  loan  origi- 
nation fee  that  would  otherwise  be  paid 
under  paragraph  (1)  if  the  producer  obtained 
a  loan  rather  a  loan  deficiency  payment. 

(n)  Crops 

Notwithstanding  any  other  provision  of  law, 
this  section  shall  be  effective  only  for  the  1991 
through  1995  crops  of  oilseeds. 

(Oct.  31,  1949,  ch.  792,  title  II,  §  205,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  VII, 
§  701(2),  104  Stat.  3457,  and  amended  Nov.  5, 
1990,  Pub.  L.  101-508,  title  I,  §  1105(a),  104  Stat. 
1388-3;  Dec.  13,  1991,  Pub.  L.  102-237,  title  I, 
§  110,  105  Stat.  1829.) 

Amendments 

1991— Subsec.  (c).  Pub.  L.  102-237  substituted  "flax- 
seed, individually,"  for  "flaxseed"  in  par.  (2),  substi- 
tuted "in  no  event  shall  the  level  for  such  oilseeds 
(other  than  cottonseed)  be  less"  for  "that,  in  the  case 
of  cottonseed,  in  no  event  less"  in  par.  (3),  and  insert- 
ed sentence  after  and  below  par.  (3). 

1990— Subsecs.  (m),  (n).  Pub.  L.  101-508  added 
subsec.  (m)  and  redesignated  former  subsec.  (m)  as  (n). 

Effective  Date  of  1990  Ai4ENdment 

Amendment  by  Pub.  L.  101-508  effective  Nov.  29, 
1990,  see  section  1301  of  Pub.  L.  101-508,  set  out  as  a 
note  under  section  51  Ir  of  this  title. 

Effective  Date 

Section  effective  beginning  with  1991  crop  of  an  ag- 
ricultural commodity,  with  provision  for  prior  crops, 
see  section  1171  of  Pub.  L.  101-624,  set  out  as  as  an  Ef- 
fective Date  of  1990  Amendment  note  under  section 
1421  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1308,  1426. 
1441-2,  1444-2,  1444f,  1445b-3a,  1464  of  this  title. 


§  1446g.  Sugar  price  support  for  1991  through  1995 
crops 

(a)  In  general 

The  price  of  each  of  the  1991  through  1995 
crops  of  sugar  beets  and  sugarcane,  respective- 
ly, shall  be  supported  in  accordance  with  this 
section. 

(b)  Sugarcane 

The  Secretary  shall  support  the  price  of  do- 
mestically grown  sugarcane  through  nonre- 
course loans  at  such  level  as  the  Secretary  de- 
termines appropriate,  but  not  less  than  18  cents 
per  pound  for  raw  cane  sugar. 

(c)  Sugar  beets 

The  Secretary  shall  support  the  price  of  each 
of  the  1991  through  1995  crops  of  domestically 
grown  sugar  beets  through  nonrecourse  loans 
at  such  level  for  each  such  crop  as  the  Secre- 
tary determines  reflects— 

(1)  an  amount  that  bears  the  same  relation 
to  the  support  level  for  the  crop  of  sugarcane 
under  subsection  (b)  of  this  section  as  the 
weighted  average  of  producer  returns  for 
sugar  beets  bears  to  the  weighted  average  of 
producer  returns  for  sugarcane,  expressed  on 
a  cents  per  pound  basis  for  refined  beet  sugar 
and  raw  cane  sugar,  for  the  most  recent  5- 
year  period  for  which  data  are  available;  plus 

(2)  an  amount  that  covers  sugar  beet  proc- 
essor fixed  marketing  expenses. 

(d)  Adjustment  in  support  price 

(1)  In  general 

The  Secretary  may  increase  the  support 
price  for  each  of  the  1991  through  1995  crops 
of  domestically  grown  sugarcane  and  sugar 
beets  from  the  price  determined  for  the  pre- 
ceding crop  based  on  such  factors  as  the  Sec- 
retary determines  appropriate,  including 
changes  (during  the  2  crop  years  immediately 
preceding  the  crop  year  for  which  the  deter- 
mination is  made)  in  the  cost  of  sugar  prod- 
ucts, the  cost  of  domestic  sugar  production, 
and  other  circimistances  that  may  adversely 
affect  domestic  sugar  production. 

(2)  Report 

If  the  Secretary  makes  a  determination  not 
to  increase  the  support  price  under  paragraph 
(1),  the  Secretary  shall  submit  a  report  con- 
taining the  findings,  decision,  and  supporting 
data  for  the  determination  to  the  Committee 
on  Agriculture  of  the  House  of  Representa- 
tives and  the  Committee  on  Agriculture,  Nu- 
trition, and  Forestry  of  the  Senate. 

(e)  Announcements 

The  Secretary  shall  announce  the  basic  loan 
rates  for  beet  sugar  and  cane  sugar  to  be  appli- 
cable during  any  fiscal  year  under  this  section 
as  far  in  advance  of  the  beginning  of  that  fiscal 
year  as  is  practicable  consistent  with  the  pur- 
poses of  this  section. 

(f)  Term 

Except  as  provided  in  subsection  (g)  of  this 
section,  loans  under  this  section  during  any 
fiscal  year  shall  be  made  available  not  earlier 
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than  the  beginning  of  the  fiscal  year  and  shall 
mature  at  the  earlier  of — 

(1)  the  end  of  9  months;  or 

(2)  the  end  of  the  fiscal  year, 
(g)  Supplementary  nonrecourse  loans 

The  Secretary  shall  make  available  to  eligible 
processors  price  support  loans  with  respect  to 
sugar  processed  from  sugar  beets  and  sugarcane 
harvested  in  the  last  3  months  of  a  fiscal  year. 
Such  loans  shall  mature  at  the  end  of  the  fiscal 
year.  The  processor  may  repledge  the  sugar  as 
collateral  for  a  price  support  loan  in  the  subse- 
quent fiscal  year,  except  that  the  second  loan 
shall— 

(1)  be  made  at  the  loan  rate  in  effect  at  the 
time  the  second  loan  is  made;  and 

(2)  mature  in  9  months  less  the  quantity  of 
time  that  the  first  loan  was  in  effect. 

(h)  Use  of  Commodity  Credit  Corporation 

The  Secretary  shall  use  the  funds,  facilities, 
and  authorities  of  the  Commodity  Credit  Cor- 
poration to  carry  out  this  section, 
(i)  Marketing  assessment 

(1)  Sugarcane 

Effective  only  for  marketings  of  raw  cane 
sugar  during  the  1992  through  1996  fiscal 
years,  the  first  processor  of  sugarcane  shall 
remit  to  the  Commodity  Credit  Corporation  a 
nonrefimdable  marketing  assessment  in  an 
amount  equal  to  .18  cents  per  pound  of  raw 
cane  sugar,  processed  by  the  processor  from 
domestically  produced  sugarcane  or  sugar- 
cane molasses,  that  has  been  marketed  (in- 
cluding the  transfer  or  delivery  of  the  sugar 
to  a  refinery  for  further  processing  or  mar- 
keting). 

(2)  Sugar  beets 

Effective  only  for  marketings  of  beet  sugar 
during  the  1992  through  1996  fiscal  years,  the 
first  processor  of  sugar  beets  shall  remit  to 
the  Commodity  Credit  Corporation  a  nonre- 
fundable marketing  assessment  in  an  amount 
equal  to  .193  cents  per  poimd  of  beet  sugar, 
processed  by  the  processor  from  domestically 
produced  sugar  beets  or  sugar  beet  molasses, 
that  has  been  marketed. 

(3)  Collection 

(A)  Timing 

Marketing  assessments  required  under 
this  subsection  shall  be  collected  on  a 
monthly  basis  and  shall  be  remitted  to  the 
Commodity  Credit  Corporation  within  30 
days  after  the  end  of  each  month.  Any  cane 
sugar  or  beet  sugar  processed  during  a  fiscal 
year  that  has  not  been  marketed  by  Sep- 
tember 30  of  that  year  shall  be  subject  to 
assessment  on  that  date.  The  sugar  shall 
not  be  subject  to  a  second  assessment  at  the 
time  that  it  is  marketed. 

(B)  Manner 

Subject  to  subparagraph  (A),  marketing 
assessments  shall  be  collected  under  this 
subsection  in  the  manner  prescribed  by  the 
Secretary  and  shall  be  nonrefundable. 

(4)  Penalties 

If  any  person  fails  to  remit  the  assessment 
required  by  this  subsection  or  fails  to  comply 


with  such  requirements  for  recordkeeping  or 
otherwise  as  are  required  by  the  Secretary  to 
carry  out  this  subsection,  the  person  shall  be 
liable  to  the  Secretary  for  a  civil  penalty  up 
to  an  amoimt  determined  by  multiplying— 

(A)  the  quantity  of  cane  sugar  or  beet 
sugar  involved  in  the  violation;  by 

(B)  the  support  level  for  the  applicable 
crop  of  sugarcane  or  sugar  beets. 

(5)  Enforcement 

The  Secretary  may  enforce  this  subsection 
in  the  courts  of  the  United  States. 

(j)  Crops 

This  section  shall  be  effective  only  for  the 
1991  through  1995  crops  of  sugar  beets  and 
sugarcane. 

(Oct.  31,  1949,  ch.  792,  title  II,  §  206,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  IX,  §  901(2), 

104  Stat.  3478,  and  amended  Nov.  5,  1990,  Pub. 
L.  101-508,  title  I,  §  1105(c),  104  Stat.  1388-5; 
Dec.  13,  1991,  Pub.  L.  102-237,  title  I,  §  111(a), 

105  Stat.  1829.) 

Amendments 

1991— Subsec.  (e).  Pub.  L.  102-237,  §  111(a)(1),  substi- 
tuted "announce  the  basic  loan  rates  for  beet  sugar 
and  cane  sugar"  for  "announce  the  loan  rate". 

Subsec.  (f).  Pub.  L.  102-237,  §  111(a)(2).  substituted 
"Except  as  provided  in  subsection  (g)  of  this  section, 
loans"  for  "Loans". 

Subsec,  (g).  Pub.  L.  102-237,  §  111(a)(3),  added 
subsec.  (g)  and  struck  out  former  subsec.  (g)  which 
read  as  follows:  "In  the  case  of  sugar  beet  producing 
areas  in  which  sugar  beets  normally  are  harvested 
during  the  last  3  months  of  a  fiscal  year,  the  Secretary 
shall  make  available,  to  each  borrower  of  a  loan  made 
and  repaid  under  this  section  during  the  last  3  months 
of  the  fiscal  year  on  sugar  processed  from  sugar  beets 
so  harvested,  a  supplementary  nonrecourse  loan  in  ad- 
dition to  the  initial  loan.  In  each  case,  the  supplemen- 
tary loan  shall— 

"(1)  be  made  available  to  the  borrower  as  of  the 

first  day  of  the  following  fiscal  year; 
"(2)  be  made  at  the  same  loan  rate  as  the  initial 

loan;  and 
"(3)  mature  in  9  months  less  the  amount  of  time 

that  the  initial  loan  was  in  effect." 

Subsec.  (i)(l)  to  (3).  Pub.  L.  102-237.  §  111(a)(4)(A). 
added  pars.  (1)  to  (3)  and  struck  out  former  pars.  (1)  to 
(3)  which  read  as  follows: 

"(1)  Sugarcane.— Effective  only  for  each  of  the  1991 
through  1995  crops  of  sugarcane,  the  first  processor  of 
sugarcane  shall  remit  to  the  Commodity  Credit  Corpo- 
ration a  nonrefimdable  marketing  assessment  in  an 
amount  equal  to  .18  cents  per  pound  of  raw  cane  sugar 
processed  by  the  processor  from  domestically  pro- 
duced sugarcane. 

"(2)  Sugar  beets.— Effective  only  for  each  of  the 
1991  through  1995  crops  of  sugar  beets,  the  first  proc- 
essor of  sugar  beets  shall  remit  to  the  Commodity 
Credit  Corporation  a  nonrefundable  marketing  assess- 
ment in  an  amount  equal  to  .193  cents  per  pound  of 
beet  sugar  processed  by  the  processor  from  domesti- 
cally produced  sugar  beets. 

"(3)  Collection.— Marketing  assessments  required 
under  this  subsection  shall  be  collected  and  remitted 
to  the  Commodity  Credit  Corporation  in  the  manner 
prescribed  by  the  Secretary  and  shall  be  nonrefund- 
able." 

Subsec.  (i)(4).  Pub.  L.  102-237,  §  111(a)(4)(B).  substi- 
tuted "remit  the  assessment"  for  "collect  or  remit  the 
reduction". 

1990— Subsecs.  (i),  (j).  Pub.  L.  101-508  added  subsec. 
(i)  and  redesignated  former  subsec.  (i)  as  (j). 
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Effective  Date  of  1990  Amendbient 

Amendment  by  Pub.  L.  101-508  effective  Nov.  29, 
1990,  see  section  1301  of  Pub.  L.  101-508,  set  out  as  a 
note  imder  section  511r  of  this  title. 

Effective  Date 

Section  effective  beginning  with  1991  crop  of  an  ag- 
ricultural commodity,  with  provision  for  prior  crops, 
see  section  1171  of  Pub.  L.  101-624,  set  out  as  an  Effec- 
tive Date  of  1990  Amendment  note  under  section  1421 
of  this  title. 

Prevention  of  Sugar  Loan  Forfeitures 

Section  902  of  Pub.  L.  99-198,  as  amended  by  Pub.  L. 
101-624,  title  IX,  §  903,  title  XI,  §  1161(c),  Nov.  28, 
1990, 104  Stat.  3488,  3521,  provided  that: 

"(a)  Beginning  with  the  quota  year  for  sugar  im- 
ports which  begins  after  the  1985/1986  quota  year,  the 
President  shall  use  all  authorities  available  to  the 
President  as  is  necessary  to  enable  the  Secretary  of 
Agriculture  to  operate  the  sugar  program  established 
under  section  206  of  the  Agricultural  Act  of  1949  C7 
U.S.C.  1446g]  at  no  cost  to  the  Federal  Government  by 
preventing  the  accumulation  of  sugar  acquired  by  the 
Commodity  Credit  Corporation. 

"(b)  Effective  only  for  the  1985/1986  quota  year  for 
sugar  imports,  the  President  shall— 

"(1)  modify  the  1985/1986  quota  year  for  imports 
for  sugar  so  that  such  quota  year  will  end  no  earlier 
than  December  31,  1986,  and  rearrange  the  shipping 
schedules  so  that  shipments  are  divided  equally 
throughout  the  quota  year,  as  extended;  or 

"(2)  require  that  the  sugar  program  be  adminis- 
tered in  such  a  manner  as  will  result  in  the  forfeit- 
ure of  sugar  held  by  the  Commodity  Credit  Corpora- 
tion as  collateral  for  price  support  loans  in  a  quanti- 
ty no  greater  than  the  total  quantity  (determined  by 
the  Secretary  of  Agriculture)  that  would  have  been 
forfeited  to  the  Commodity  Credit  Corporation  had 
the  1985/1986  quota  year  been  modified  as  pre- 
scribed in  clause  (1). 

"(c)(1)  Beginning  with  the  quota  year  for  sugar  im- 
ports which  begins  after  the  1985/1986  quota  year,  the 
President  shall  not  allocate  any  of  the  sugar  import 
quota  under  such  provisions  to  any  country  that  is  a 
net  importer  of  sugar  derived  from  sugarcane  or  sugar 
beets  unless  the  appropriate  officials  of  that  country 
verify  to  the  President  that  that  country  does  not 
import  for  reexport  to  the  United  States  any  sugar 
produced  in  Cuba. 

"(2)(A)  Effective  90  days  after  the  date  of  enactment 
of  this  paragraph  [Nov.  28,  1990]  and  by  August  1  of 
each  year  thereafter  through  1995,  the  Secretary  of 
Agriculture  shall  report  to  the  President  and  Congress 
on  the  extent,  if  any,  of  sugar  imports  from  Cuba  by 
the  countries  described  in  paragraph  (1). 

"(B)  Commencing  with  the  quota  year  for  sugar  im- 
ports after  the  1990-1991  quota  year,  the  President 
shall  report  to  Congress  by  January  1,  on— 

"(i)  the  identity  of  the  countries  that  are  net  im- 
porters of  sugar  derived  from  sugarcane  or  sugar 
beets  who  have  a  quota  for  the  current  quota  year; 
"(ii)  the  identity  of  such  coimtries  who  have  veri- 
fied that  they  do  not  import  for  reexport  to  the 
United  States  any  sugar  produced  in  Cuba;  and 

"(iii)  the  action,  if  any,  taken  by  the  President 
with  respect  to  coimtries  reported  by  the  Secretary 
of  Agriculture  as  net  importers  of  sugar  derived 
from  sugarcane  or  sugar  beets  who  imported  the 
sugar  from  Cuba  who  reexported  the  sugar  to  the 
United  States  during  the  previous  quota  year." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1359bb,  1359cc 
of  this  title. 


§  1446h.  Honey  price  support 

(a)  In  general 

For  each  of  the  1991  through  1995  crops  of 
honey,  the  price  of  honey  shall  be  supported 
through  loans,  purchases,  or  other  operations 
at  not  less  than  53.8  cents  per  pound. 

(b)  Marketing  loan  provisions 

The  Secretary  may  permit  a  producer  to 
repay  a  loan  made  to  the  producer  under  this 
section  for  a  crop  at  a  level  that  is  the  lesser 
of- 

(1)  the  loan  level  determined  for  the  crop; 
or 

(2)  such  level  as  the  Secretary  determines 
will- 

(A)  minimize  the  number  of  loan  forfeit- 
ures; 

(B)  not  result  in  excessive  total  stocks  of 
honey; 

(C)  reduce  the  costs  incurred  by  the  Fed- 
eral Government  in  storing  honey;  and 

(D)  maintain  the  competitiveness  of 
honey  in  the  domestic  and  export  markets. 

(c)  Loan  deficiency  payments 

(1)  In  general 

The  Secretary  shall,  for  each  of  the  1991 
through  1995  crops  of  honey,  make  payments 
available  to  producers  who,  although  eligible 
to  obtain  a  loan  under  subsection  (b)  of  this 
section,  agree  to  forgo  obtaining  the  loan  in 
return  for  payments  under  this  subsection. 

(2)  Computation 

A  pajnnent  under  this  subsection  shall  be 
computed  by  multiplying— 

(A)  the  loan  payment  rate;  by 

(B)  the  quantity  of  honey  the  producer  is 
eligible  to  place  under  loan  but  for  which 
the  producer  forgoes  obtaining  the  loan  in 
return  for  pajnnents  under  this  subsection. 

(3)  Loan  payment  rate 

For  purposes  of  this  subsection,  the  loan 
payment  rate  shall  be  the  amount  by  which— 

(A)  the  loan  level  determined  for  the  crop 
under  subsection  (a)  of  this  section;  exceeds 

(B)  the  level  at  which  a  loan  may  be 
repaid  under  subsection  (b)  of  this  section. 

(4)  Marketing  certificates 

The  Secretary  may  make  payments  under 
this  section  available  in  the  form  of  certifi- 
cates redeemable  for  any  agricultural  com- 
modity owned  by  the  Commodity  Credit  Cor- 
poration. 

(d)  Pledging  adulterated  or  imported  honey  as  collat- 
eral 

(1)  In  general 

If  the  Secretary  determines  that  a  person 
has  knowingly  pledged  adulterated  or  import- 
ed honey  as  collateral  to  secure  a  loan  made 
under  this  section,  the  person,  in  addition  to 
any  other  penalty  or  sanction  prescribed  by 
law,  shall  be  meligible  for  a  loan,  purchase,  or 
pajnnent  imder  this  section  for  the  3  crop 
years  succeeding  the  determination. 
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(2)  Adulterated  honey 

For  purposes  of  paragraph  (1),  honey  shall 
be  considered  adulterated  if — 

(A)  any  substance  has  been  substituted 
wholly  or  in  part  for  the  honey; 

(B)  the  honey  contains  a  poisonous  or  del- 
eterious substance  that  may  render  the 
honey  injurious  to  health,  except  that  in 
any  case  in  which  the  substance  is  not 
added  to  the  honey,  the  honey  shall  not  be 
considered  adulterated  if  the  quantity  of 
the  substance  in  or  on  the  honey  does  not 
ordinarily  render  it  injurious  to  health;  or 

(C)  for  any  other  reason,  the  honey  is  un- 
sound, unhealthy,  unwholesome,  or  other- 
wise unfit  for  human  consumption. 

(e)  Payment  limitations 

(1)  In  general 

The  total  amount  of  pajnnents  that  a 
person  may  receive  under  this  section  may 
not  exceed— 

(A)  $200,000  in  the  1991  crop  year; 

(B)  $175,000  in  the  1992  crop  year; 

(C)  $150,000  in  the  1993  crop  year;  and 

(D)  $125,000  in  each  of  the  1994  and  sub- 
sequent crop  years. 

(2)  Payments 

For  the  purposes  of  this  subsection,  the 
term  "payments"  means— 

(A)  any  gain  realized  by  a  producer  from 
repaying  a  loan  for  a  crop  of  honey  at  a 
lower  level  than  the  original  loan  level 
under  this  section;  and 

(B)  any  loan  deficiency  pasmient  received 
under  subsection  (c)  of  this  section. 

(3)  Person 

The  Secretary  shall  issue  regulations  defin- 
ing the  term  "person"  for  the  purposes  of  this 
section.  The  regulations  shall  provide  for  the 
attribution  of  payments  received  under  this 
section. 

(f)  Regulations 

The  Secretary  may  issue  such  regulations  as 
the  Secretary  determines  necessary  to  carry  out 
this  section. 

(g)  Commodity  Credit  Corporation 

The  Secretary  shall  carry  out  the  program 
authorized  by  this  section  through  the  Com- 
modity Credit  Corporation. 

(h)  Assignment  of  payments 

The  provisions  of  section  590h(g)  of  title  16 
(relating  to  assignment  of  payments)  shall 
apply  to  payments  imder  this  section. 

(i)  Marketing  assessment 

(1)  In  general 

Effective  only  for  each  of  the  1991  through 
1995  crops  of  honey,  producers  and  producer- 
packers  of  honey  (as  defined  in  paragraphs 
(5)  and  (9),  respectively,  of  section  3  of  the 
Honey  Research,  Promotion,  and  Consumer 
Information  Act  (7  U.S.C.  4602))  shall  remit 
to  the  Commodity  Credit  Corporation  a  non- 
refundable marketing  assessment  on  a  per 
poimd  basis  in  an  amount  equal  to  1  percent 
of  the  national  price  support  level  for  each 


such  crop  as  otherwise  provided  in  this  sec- 
tion. 

(2)  Collection 

The  assessment  shall  be  collected  and  re- 
mitted by  the  first  handler  of  honey  in  the 
manner  prescribed  by  the  Secretary  which,  to 
the  extent  practicable,  shall  be  as  provided 
for  in  the  Honey  Research,  Promotion,  and 
Consumer  Information  Act  C7  U.S.C.  4601  et 
seq.]. 

(3)  Exemptions 

All  persons  who  are  exempt  from  the  pay- 
ment of  the  assessment  authorized  by  such 
Act,  and  all  imported  honey,  shall  be  exempt 
from  the  payment  of  the  assessment  required 
by  this  subsection. 

(4)  Penalties 

If  any  person  fails  to  collect  or  remit  the  re- 
duction required  by  this  subsection  or  fails  to 
comply  with  such  requirements  for  record- 
keeping or  otherwise  as  are  required  by  the 
Secretary  to  carry  out  this  subsection,  the 
person  shall  be  liable  to  the  Secretary  for  a 
civil  penalty  up  to  an  amoimt  determined  by 
multiplying— 

(A)  the  quantity  of  honey  involved  in  the 
violation;  by 

(B)  the  support  level  for  the  applicable 
crop  of  honey. 

(5)  Enforcement 

The  Secretary  may  enforce  this  subsection 
in  the  courts  of  the  United  States. 

(j)  Crops 

Notwithstanding  any  other  provision  of  law, 
this  section  shall  be  effective  only  for  the  1991 
through  1995  crops  of  honey. 

(Oct.  31,  1949,  ch.  792,  title  II,  §  207,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  X,  §  1001, 
104  Stat.  3488,  and  amended  Nov.  5,  1990,  Pub. 
L.  101-508,  title  I,  §  1105(d),  104  Stat.  1388-5.) 

References  in  Text 

The  Honey  Research,  Promotion,  and  Consumer  In- 
formation Act,  referred  to  in  subsec.  (i)(2),  (3),  is  Pub. 
L.  98-590,  Oct.  30,  1984,  98  Stat.  3115,  as  amended, 
which  is  classified  generally  to  chapter  77  (§4601  et 
seq.)  of  this  title.  For  complete  classification  of  this 
Act  to  the  Code,  see  Short  Title  note  set  out  under 
section  4601  of  this  title  and  Tables. 

Amendments 

1990— Subsecs.  (i),  (j).  Pub.  L.  101-508  added  subsec. 
(i)  and  redesignated  former  subsec.  (i)  as  (j). 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-508  effective  Nov.  29, 
1990,  see  section  1301  of  Pub.  L.  101-508,  set  out  as  a 
note  under  section  511r  of  this  title. 

Effective  Date 

Section  effective  beginning  with  1991  crop  of  an  ag- 
ricultural commodity,  with  provision  for  prior  crops, 
see  section  1171  of  Pub.  L.  101-624,  set  out  as  an  Effec- 
tive Date  of  1990  Amendment  note  xmder  section  1421 
of  this  title. 
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Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1425a  of  this 
title. 

§14461.  Disaster  payments  for  1991  through  1995 
crops  of  peanuts,  soybeans,  sugar  beets,  and 
sugarcane 

(a)  Prevented  planting 

If  the  Secretary  determines  that  the  produc- 
ers on  a  farm  are  prevented  from  planting  any 
portion  of  the  acreage  on  the  farm  intended  for 
peanuts,  soybeans,  sugar  beets,  or  sugarcane  to 
peanuts,  soybeans,  sugar  beets,  sugarcane,  or 
other  nonconserving  crops  because  of  drought, 
flood,  or  other  natural  disaster,  or  other  condi- 
tion beyond  the  control  of  the  producers,  the 
Secretary  may  make  a  prevented  planting  disas- 
ter payment  to  the  producers  in  an  amount 
equal  to  the  product  obtained  by  multiplying— 

(1)  the  number  of  acres  so  affected  but  not 
to  exceed  the  acreage  planted  to  peanuts,  soy- 
beans, sugar  beets,  or  sugarcane  for  harvest 
(including  any  acreage  that  the  producers 
were  prevented  from  planting  to  the  commod- 
ity or  to  other  nonconserving  crops  in  lieu  of 
peanuts,  soybeans,  sugar  beets,  or  sugarcane 
because  of  drought,  flood  or  other  natural 
disaster,  or  other  condition  beyond  the  con- 
trol of  the  producers)  in  the  immediately  pre- 
ceding year;  by 

(2)  75  percent  of  the  farm  program  pay- 
ment yield  established  by  the  Secretary;  by 

(3)  a  payment  rate  equal  to  50  percent  of 
the  loan  and  purchase  level  for  the  crop. 

(b)  Reduced  yields 

If  the  Secretary  determines  that  because  of 
drought,  flood,  or  other  natural  disaster,  or 
other  condition  beyond  the  control  of  the  pro- 
ducers, the  total  quantity  of  peanuts,  soybeans, 
sugar  beets,  or  sugarcane  that  the  producers 
are  able  to  harvest  on  any  farm  is  less  than  the 
result  of  multiplying  60  percent  of  the  farm 
program  payment  yield  established  by  the  Sec- 
retary for  the  crop  by  the  acreage  planted  for 
harvest  for  the  crop,  the  Secretary  may  make  a 
reduced  yield  disaster  payment  to  the  produc- 
ers at  a  rate  equal  to  50  percent  of  the  loan  and 
purchase  level  for  the  crop  for  the  deficiency  in 
production  below  60  percent  for  the  crop. 

(c)  A4]ustments 

The  Secretary  may  make  such  adjustments  in 
the  amount  of  pajnnents  made  available  under 
this  paragraph  with  respect  to  an  individual 
farm  so  as  to  assure  the  equitable  allotment  of 
the  payments  among  producers,  taking  into  ac- 
count other  forms  of  Federal  disaster  assistance 
provided  to  the  producers  for  the  crop  involved. 

(d)  Crops 

Notwithstanding  any  other  provision  of  law, 
this  section  shall  be  effective  only  for  the  1991 
through  1995  crops  of  peanuts,  soybeans,  sugar 
beets,  and  sugarcane. 

(Oct.  31,  1949,  ch.  792,  title  II,  §  208,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  XI,  §  1126, 
104  Stat.  3507.) 

Effective  Date 

Section  effective  beginning  with  1991  crop  of  an  ag- 
ricultural commodity,  with  provision  for  prior  crops. 


see  section  1171  of  Pub.  L.  101-624,  set  out  as  an  Effec- 
tive Date  of  1990  Amendment  note  under  section  1421 
of  this  title. 

SUBCHAPTER  IV— ACREAGE  BASE  AND 
YIELD  SYSTEM 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  1441-2, 
1444-2,  1444f ,  1445b-3a  of  this  title. 

§  1461.  Purpose 

The  purpose  of  this  subchapter  is  to  prescribe 
a  system  for  establishing  crop  acreage  bases 
and  program  payment  yields  for  the  wheat, 
feed  grains,  upland  cotton,  and  rice  programs 
under  this  Act  that  is  efficient,  equitable,  flexi- 
ble, and  predictable. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XI,  §  1101,  104  Stat.  3491.) 

References  in  Text 

This  Act,  referred  to  in  text,  is  act  Oct.  31,  1949,  ch. 
792,  63  Stat.  1051,  as  amended,  known  as  the  Agricul- 
tural Act  of  1949,  which  is  classified  principally  to  this 
chapter  (§  1421  et  seq.).  For  complete  classification  of 
this  Act  to  the  Code,  see  Short  Title  note  set  out 
under  section  1421  of  this  title  and  Tables. 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally. 
Prior  to  amendment,  section  read  as  follows:  "The 
piupose  of  this  subchapter  is  to  prescribe  a  system  for 
establishing  farm  and  crop  acreage  bases  and  program 
yields  for  the  wheat,  feed  grain,  upland  cotton,  and 
rice  programs  under  this  Act  that  is  efficient,  equita- 
ble, flexible,  and  predictable." 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 

§  1462.  Definitions 
For  purposes  of  this  subchapter— 

(1)  County  committee 

The  term  "county  committee"  means  the 
county  committee  established  under  section 
590h(b)  of  title  16  for  the  county  in  which  the 
farm  is  administratively  located. 

(2)  Oilseed 

The  term  "oilseed"  means  a  crop  of  soy- 
beans, sunflower  seed,  rapeseed,  canola,  saf- 
flower,  flaxseed,  mustard  seed,  or,  if  designat- 
ed by  the  Secretary,  other  oilseeds. 

(3)  Program  crop 

The  term  "program  crop"  means  a  crop  of 
wheat,  com,  grain  sorghums,  oats,  barley, 
upland  cotton,  or  rice. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XI,  §  1101,  104  Stat.  3491.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally. 
Prior  to  amendment,  section  read  as  foUows:  "For  pur- 
poses of  this  subchapter— 

"(1)  the  term  'program  crop*  means  any  crop  of 

wheat,  feed  grains,  upland  cotton,  or  rice;  and 
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"(2)  the  term  'county  committee'  means  the 
county  committee  established  under  section  590h(b) 
of  title  16  for  the  coimty  in  which  the  farm  is  ad- 
ministratively located." 

Effective  Date  of  1990  Ab«endb«ent 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  imder  section  1421  of  this 
title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1441-2,  1444-2, 
1444f ,  1445b-3a  of  this  title. 

§  1463.  Crop  acreage  bases 

(a)  Establishment 

(1)  In  general 

The  Secretary  shall  provide  for  the  estab- 
lishment and  maintenance  of  crop  acreage 
bases  for  each  program  crop,  including  any 
program  crop  produced  under  an  established 
practice  of  double  cropping. 

(2)  Limitation 

The  sum  of  the  crop  acreage  bases  on  the 
farm  may  not  exceed  the  cropland  on  the 
farm,  except  to  the  extent  there  is  an  estab- 
lished practice  of  double  cropping  on  the 
farm. 

(3)  **Double  cropping"  defined 

As  used  in  this  subsection,  the  term  "double 
cropping"  means  a  farming  practice,  as  de- 
fined by  the  Secretary,  that  has  been  carried 
out  on  a  farm  during  at  least  3  of  the  5  crop 
years  immediately  preceding  the  crop  year 
for  which  the  crop  acreage  base  for  the  farm 
is  established. 

(b)  Calculation 

(1)  In  general 

Except  as  provided  in  paragraph  (2),  the 
crop  acreage  base  for  each  program  crop  for  a 
farm  for  a  crop  year  shall  be  the  number  of 
acres  that  is  equal  to  the  average  of  the  acre- 
age planted  and  considered  planted  to  the 
program  crop  for  harvest  on  the  farm  in  each 
of  the  5  crop  years  preceding  the  crop  year. 

(2)  Cotton  and  rice 

(A)  In  general 

In  the  case  of  upland  cotton  and  rice, 
except  as  provided  in  subparagraph  (B),  the 
crop  acreage  base  for  such  crop  shall  be 
equal  to  the  average  of  the  acreage  planted 
and  considered  planted  to  such  crop  for 
harvest  on  the  farm  in  each  of  the  3  crop 
years  preceding  such  crop  year. 

(B)  Exception 
(i)  1991  crops 

In  the  case  of  each  of  the  1991  crops  of 
upland  cotton  and  rice,  if  the  producers 
on  a  farm  did  not  participate  in  the  pro- 
duction adjustment  program  established 
for  the  1989  and  1990  crops  of  upland 
cotton  and  rice,  respectively,  the  crop 
acreage  base  for  the  1991  crop  shall  be 
equal  to  the  average  of  the  acreage  plant- 
ed and  considered  planted  to  such  crop 


for  harvest  on  the  farm  in  each  of  the  5 
crop  years  preceding  the  1991  crop  year, 
excluding  all  crop  years  in  which  planted 
and  considered  planted  acreage  was  not 
established  for  the  farm.  Any  crop  acre- 
age base  established  in  accordance  with 
this  subparagraph  shall  not  exceed  a 
number  of  acres  equal  to  the  average  of 
the  acreage  planted  and  considered  plant- 
ed to  such  crop  for  harvest  on  the  farm  in 
each  of  the  2  crop  years  preceding  the 

1991  crop  year. 

(ii)  1992  crops 

In  the  case  of  each  of  the  1992  crops  of 
upland  cotton  and  rice,  if  the  producers 
on  a  farm  did  not  participate  in  the  pro- 
duction adjustment  program  established 
for  the  1990  and  1991  crops  of  upland 
cotton  and  rice,  respectively,  the  crop 
acreage  base  for  the  1992  crop  shall  be 
equal  to  the  average  of  the  acreage  plant- 
ed and  considered  planted  to  such  crop 
for  harvest  on  the  farm  in  each  of  the  5 
crop  years  preceding  the  1992  crop  year, 
excluding  all  crop  years  in  which  planted 
and  considered  planted  acreage  was  not 
established  for  the  farm.  Any  crop  acre- 
age base  established  in  accordance  with 
this  subparagraph  shall  not  exceed  a 
number  of  acres  equal  to  the  average  of 
the  acreage  planted  and  considered  plant- 
ed to  such  crop  for  harvest  on  the  farm  in 
each  of  the  2  crop  years  preceding  the 

1992  crop  year. 

(c)  Acreage  considered  planted 

For  purposes  of  this  Act,  acreage  considered 
planted  to  a  program  crop  shall  consist  of — 

(1)  any  reduced  acreage  and  diverted  acre- 
age on  the  farm; 

(2)  any  acreage  on  the  farm  that  producers 
were  prevented  from  planting  to  the  crop  be- 
cause of  drought,  flood,  or  other  natural  dis- 
aster, or  other  condition  beyond  the  control 
of  the  producers; 

(3)  acreage  in  an  amount  equal  to  the  dif- 
ference between  the  permitted  acreage  for  a 
program  crop  and  the  acreage  planted  to  the 
crop,  if  the  acreage  considered  to  be  planted 
is  devoted  to  conservation  uses  or  the  produc- 
tion of  commodities  permitted  by  the  Secre- 
tary imder  the  0/92  or  50/92  programs  estab- 
lished for  any  of  the  1991  through  1995  crops 
of  wheat,  feed  grains,  upland  cotton,  and  rice 
established  under  sections  1445b-3a(c)(l)(E), 
1444f  (c)(  1  )(E),  1444-2(c)(  1  )(D),  and 
1441-2(c)(l)(D)  of  this  title,  respectively; 

(4)  acreage  in  an  amount  equal  to  the  dif- 
ference between  the  permitted  acreage  for  a 
program  crop  and  the  acreage  planted  to  the 
crop,  if  the  acreage  considered  to  be  planted 
is  devoted  to  the  production  of  commodities 
in  accordance  with  section  1464  of  this  title; 

(5)  any  acreage  on  the  farm  that  the  Secre- 
tary determines  is  necessary  to  be  included  in 
establishing  a  fair  and  equitable  crop  acreage 
base; 

(6)  acreage  in  an  amount  not  to  exceed  20 
percent  of  the  crop  acreage  base  for  a  crop  of 
feed  grains  or  wheat  if— 
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(A)  the  acreage  is  planted  to  dry  peas,^ 
(limited  to  Austrian  peas,  wrinkled,  seed, 
green,  yellow,  and  umatilla)  and  lentils;  and 

(B)  payments  are  not  received  by  produc- 
ers under  sections  1444f(c)(l)(E)  and 
1445b-3a(c)(l)(E)  of  this  title,  as  the  case 
may  be; 

(7)  the  crop  acreage  base  for  the  crop,  if 
producers  on  the  farm  forgo  receiving  any 
payments  imder  the  program  established 
under  subchapter  II  of  this  chapter  for  the 
crop  and  certify  that  no  acreage  on  the  farm 
was  planted  to— 

(A)  the  crop;  or 

(B)  any  fruit  or  vegetable  crop  (including 
potatoes  and  dry  edible  beans)  not  designat- 
ed as  an  industrial  or  experimental  crop  by 
the  Secretary,  in  excess  of  normal  plant- 
ings; and 

(8)  any  acreage  on  the  farm  for  which  the 
crop  acreage  base  for  the  crop  on  the  farm 
was  adjusted  because  of  a  condition  or  occur- 
rence beyond  the  control  of  the  producer  pur- 
suant to  subsection  (h)  of  this  section. 

(d)  Construction  of  planting  history 

For  the  purpose  of  determining  the  crop  acre- 
age base  for  the  1991  and  subsequent  crop  years 
for  any  farm,  the  coimty  committee,  in  accord- 
ance with  regulations  prescribed  by  the  Secre- 
tary, may  construct  a  planting  history  for  such 
crop  if — 

(1)  planting  records  for  such  crop  for  any  of 
the  5  crop  years  preceding  such  crop  year  are 
incomplete  or  unavailable;  or 

(2)  during  at  least  one  but  not  more  than  4 
of  the  5  crop  years  preceding  such  crop  year, 
the  program  crop  was  not  produced  on  the 
farm. 

(e)  Crop  rotation  and  other  factors 

The  Secretary  shall  make  adjustments  to  re- 
flect crop  rotation  practices  and  to  reflect  such 
other  factors  as  the  Secretary  determines 
should  be  considered  in  determining  a  fair  and 
equitable  crop  acreage  base,  including  adjust- 
ments necessary  to  enable  producers  to  meet 
the  requirements  of  title  XII  of  the  Food  Secu- 
rity Act  of  1985  (16  U.S.C.  3801  et  seq.). 

(f)  Prevented  planting 

If  a  coxmty  conmiittee  determines,  in  accord- 
ance with  regulations  prescribed  by  the  Secre- 
tary, that  the  occurrence  of  a  natural  disaster 
or  other  similar  condition  beyond  the  control  of 
the  producer  prevented  the  planting  of  a  pro- 
gram crop  on  any  farm  within  the  county  (or 
substantially  destroyed  any  such  program  crop 
after  it  had  been  planted  but  before  it  had  been 
harvested),  the  producer  may  plant  any  other 
crop,  including  any  other  program  crop,  on  the 
acreage  of  such  farm  that,  but  for  the  occiu*- 
rence  of  such  disaster  or  other  condition,  would 
have  been  devoted  to  the  production  of  a  pro- 
gram crop.  For  purposes  of  determining  the 
crop  acreage  base,  any  acreage  on  the  farm  on 
which  a  substitute  crop,  including  any  program 
crop,  is  planted  under  this  subsection  shall  be 
taken  into  account  as  if  such  acreage  had  been 


» So  in  original.  The  comma  probably  should  not  appear. 


planted  to  the  program  crop  for  which  the 
other  crop  was  substituted. 

(g)  Subsequent  crop  years 

A  producer  who  is  eligible  to  receive  a  defi- 
ciency payment  for  any  program  crop  or  crop 
of  extra  long  staple  cotton  in  any  crop  year 
with  respect  to  a  farm  may  not  use  the  acreage 
planted  or  considered  planted  to  any  program 
crop  or  crop  of  extra  long  staple  cotton  on  the 
farm  in  the  crop  year  to  increase  any  crop  acre- 
age base  established  for  the  farm  in  a  subse- 
quent crop  year. 

(h)  Adjustment  of  bases 

(1)  In  general 

The  county  committee,  in  accordance  with 
regulations  prescribed  by  the  Secretary,  may 
adjust  any  crop  acreage  base  for  any  program 
crop  for  any  farm  if  the  crop  acreage  base  for 
the  crop  on  the  farm  would  otherwise  be  ad- 
versely affected  by  a  condition  or  occurrence 
beyond  the  control  of  the  producer. 

(2)  Restoration  of  crop  acreage  base 

(A)  In  general 

For  the  1992  through  1995  crop  years,  the 
county  committee  shall  allow  an  eligible 
producer  to  increase  individual  crop  acreage 
bases  on  the  farm,  subject  to  subsection 
(a)(2)  of  this  section,  above  the  levels  of 
base  that  would  otherwise  be  established 
under  this  section,  in  order  to  restore  the 
total  of  crop  acreage  bases  on  the  farm  for 
the  1992  through  1995  crop  years  to  the 
same  level  as  the  total  of  crop  acreage  bases 
on  the  farm  for  the  1990  crop  year. 

(B)  ''Eligible  producer"  defined 

For  the  purposes  of  this  paragraph,  the 
term  "eligible  producer*'  means  a  producer 
of  upland  cotton  or  rice  who,  the  appropri- 
ate county  committee  determines— 

(i)  was  required  to  reduce  one  or  more 
individual  crop  acreage  bases  on  the  farm 
during  the  1991  crop  year  in  order  to 
comply  with  subsection  (a)(2)  of  this  sec- 
tion and  the  change  in  the  calculation  of 
cotton  and  rice  crop  acreage  bases  to  a  3- 
year  formula  as  provided  in  this  section; 
and 

(ii)  has  participated  in  the  price  support 
program  during  the  1991  crop  year  and 
each  subsequent  crop  year  through  the 
current  crop  year. 

(C)  Regulations 

The  Secretary  shall  issue  regulations  to 
carry  out  this  paragraph. 

(As  amended  Aug.  14,  1989,  Pub.  L.  101-81,  §  2, 
103  Stat.  563;  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XI,  §  1101,  104  Stat.  3491;  Dec.  13,  1991, 
Pub.  L.  102-237,  title  I,  §  112(a),  (b),  105  Stat. 
1836.) 

References  in  Text 

This  Act,  referred  to  in  subsec.  (c),  is  act  Oct.  31. 
1949.  ch.  792.  63  Stat.  1051.  as  amended,  known  as  the 
Agricultural  Act  of  1949,  which  is  classified  principally 
to  this  chapter  (§  1421  et  seq.).  For  complete  classifica- 
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tion  of  this  Act  to  the  Code,  see  Short  Title  note  set 
out  under  section  1421  of  this  title  and  Tables. 

The  Pood  Security  Act  of  1985,  referred  to  in  subsec. 
(e),  is  Pub.  L.  99-198,  Dec.  23,  1985,  99  Stat.  1354,  as 
amended.  Title  XII  of  the  Act,  popularly  known  as  the 
"Sodbuster  Law",  is  classified  principally  to  chapter  58 
(§  3801  et  seq.)  of  Title  16,  Conservation.  For  complete 
classification  of  this  Act  to  the  Code,  see  Tables. 

Amendments 

1991— Subsec.  (c)(6)  to  (8).  Pub.  L.  102-237,  §  112(a), 
added  par.  (6)  and  redesignated  former  pars.  (6)  and 
(7)  as  (7)  and  (8),  respectively. 

Subsec.  (h)(1),  (2).  Pub.  L.  102-237,  §  112(b),  desig- 
nated existing  provisions  as  par.  (1),  inserted  heading, 
and  added  par.  (2). 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  provisions  relating  to  crop  acreage  bases 
for  provisions  relating  to  the  establishment  and  main- 
tenance of  farm  acreage  bases  for  1986  and  subsequent 
crop  years. 

1989— Subsec.  (c)(1).  Pub.  L.  101-81  temporarily 
struck  out  "if  the  acreage  limitation  percentage  estab- 
lished for  a  crop  of  feed  grains  under  section  1444e(f ) 
of  this  title  is  12.5  percent  or  less,"  after  "effective  for 
each  of  the  1989  and  1990  crops,*'.  See  Effective  and 
Termination  Dates  of  1989  Amendment  note  below. 

Effective  Date  op  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 

Effective  and  Termination  Dates  of  1989 
Amendment 

Section  2  of  Pub.  L.  101-81  provided  that  the  amend- 
ment made  by  that  section  is  effective  only  for  1990 
crops. 

§  1464.  Planting  flexibility 

(a)  In  general 

The  producers  on  a  farm  may,  in  accordance 
with  this  section,  plant  for  harvest  on  the  crop 
acreage  base  established  for  a  program  crop  a 
commodity,  other  than  the  specific  program 
crop,  without  suffering  a  reduction  in  the  crop 
acreage  base  as  a  result  of  the  production. 

(b)  SpeciHed  commodities 

(1)  Permitted  crops 

Except  as  provided  in  paragraph  (2),  for 
purposes  of  this  section,  the  commodities  that 
may  be  planted  for  harvest  on  a  crop  acreage 
base  are— 

(A)  any  program  crop; 

(B)  any  oilseed; 

(C)  any  industrial  or  experimental  crop 
designated  by  the  Secretary; 

(D)  any  other  crop,  except  any  fruit  or 
vegetable  crop  (including  potatoes  and  dry 
edible  beans)  not  designated  by  the  Secre- 
tary as— 

(i)  an  industrial  or  experimental  crop;  or 
(11)  a  crop  for  which  no  substantial  do- 
mestic production  or  market  exists;  and 

(E)  mung  beans. 

(2)  Limitation 

For  purposes  of  this  section,  the  Secretary 
may,  at  the  discretion  of  the  Secretary,  pro- 
hibit the  planting  on  a  crop  acreage  base  of 
any  crop  specified  in  paragraph  (1). 


(3)  Notincation 

With  regard  to  commodities  that  may  be 
planted  pursuant  to  this  subsection,  the  Sec- 
retary shall  make  a  determination  in  each 
crop  year  of  the  commodities  that  may  not  be 
planted  pursuant  to  this  subsection  and  shall 
make  available  a  list  of  the  commodities. 

(c)  Limitation  on  acreage 

(1)  In  general 

Except  as  provided  in  paragraph  (2),  the 
quantity  of  the  crop  acreage  base  that  may  be 
planted  to  a  commodity,  other  than  the  spe- 
cific program  crop,  under  this  section  may 
not  exceed  25  percent  of  the  crop  acreage 
base. 

(2)  Exception  for  soybeans 

If  on  January  1  of  any  calendar  year  the 
Secretary  estimates  that  the  national  average 
price  of  soybeans  during  the  following  mar- 
keting year  for  soybeans  would  be  less  than 
105  percent  of  the  nonrecourse  loan  level  for 
soybeans  established  in  section  1446f  of  this 
title  if  soybeans  were  allowed  to  be  planted 
on  up  to  25  percent  of  the  crop  acreage  base 
under  this  section,  the  quantity  of  the  crop 
acreage  base  that  may  be  planted  to  soybeans 
under  this  section  may  not  exceed  15  percent 
of  the  crop  acreage  base. 

(d)  Plantings  in  excess  of  permitted  acreage 

Notwithstanding  any  other  provision  of  this 
Act,  producers  of  a  program  crop  who  are  par- 
ticipating in  the  production  adjustment  pro- 
gram for  that  program  crop  under  this  Act 
shall  be  allowed  to  plant  that  program  crop  in  a 
quantity  that  exceeds  the  permitted  acreage  for 
that  crop  without  losing  their  eligibility  for 
loans,  purchases,  or  payments  with  respect  to 
that  crop  under  this  Act  if — 

(1)  the  acreage  planted  to  the  program  crop 
on  the  farm  in  excess  of  the  permitted  acre- 
age does  not  exceed  25  percent  of  the  crop 
acreage  bases  on  the  farm  for  other  program 
crops;  and 

(2)  the  producer  agrees  to  a  reduction  in 
permitted  acreage  for  the  other  program 
crops  produced  on  the  farm  by  a  quantity 
equal  to  the  overplanting. 

(e)  Loan  eligibility 

(1)  In  general 

Producers  of  a  specific  program  crop  (re- 
ferred to  in  this  subsection  as  the  "original 
program  crop")  who  plant  for  harvest  on  the 
crop  acreage  base  established  for  such  origi- 
nal program  crop  another  program  crop  in  ac- 
cordance with  this  section  and  who  are  not 
participants  in  the  program  established  for 
such  other  program  crop  shall  be  eligible  to 
receive  loans,  purchases,  or  loan  deficiency 
payments  for  such  other  program  crop  on  the 
same  terms  and  conditions  as  are  provided  to 
participants  in  a  production  adjustment  pro- 
gram established  for  such  other  program 
crop. 
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(2)  Requirements 

Producers  shall  be  eligible  to  receive  loans, 
purchases,  or  loan  deficiency  payments  under 
this  subsection  if  the  producers— 

(A)  plant  such  other  program  crop  in  an 
amount  that  does  not  exceed  25  percent  of 
the  crop  acreage  base  established  for  the 
original  program  crop;  and 

(B)  agree  to  a  reduction  in  the  permitted 
acreage  for  the  original  program  crop  for 
the  particular  crop  year. 

(As  amended  Aug.  14,  1989,  Pub.  L.  101-81,  §  1, 
103  Stat.  563;  Aug.  14,  1989,  Pub.  L.  101-82,  title 
VI,  §  603(a),  103  Stat.  587;  Dec.  19,  1989,  Pub.  L. 
101-239,  title  I,  §  1002(a),  103  Stat.  2106;  Nov. 
28,  1990,  Pub.  L.  101-624,  title  XI,  §  1101,  104 
Stat.  3494;  Dec.  13,  1991,  Pub.  L.  102-237,  title  I, 
§  112(c),  105  Stat.  1837.) 

References  in  Text 

This  Act.  referred  to  in  subsec.  (d),  is  act  Oct.  31, 
1949,  ch.  792,  63  Stat.  1051.  as  amended,  known  as  the 
Agricultural  Act  of  1949,  which  is  classified  principally 
to  this  chapter  (§  1421  et  seq.).  For  complete  classifica- 
tion of  this  Act  to  the  Code,  see  Short  Title  note  set 
out  under  section  1421  of  this  title  and  Tables. 

Amendments 

1991— Subsec.  (b)(1)(E).  Pub.  L.  102-237  added 
subpar.  (E). 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  provisions  authorizing  producers  to  plant 
crops,  other  than  specific  program  crops,  without  a  re- 
duction in  crop  acreage  base  for  provisions  relating  to 
the  establishment  and  maintenance  of  crop  acreage 
bases  for  each  program  crop,  defining  "double  crop- 
ping" and  determining  crop  acreage  bases. 

1989— Subsec.  (b)(2)(E).  Pub.  L.  101-81,  §  1(1),  tem- 
porarily added  subpar.  (E).  Former  subpar.  (E)  redes- 
ignated (P).  See  Effective  and  Termination  Dates  of 

1989  Amendments  note  below. 

Subsec.  (b)(2)(E)(i).  Pub.  L.  101-82  inserted  "mung 
bean,  mustard,"  after  "milkweed,". 

Subsec.  (b)(2)(F).  Pub.  L.  101-81,  §  1(2).  temporarily 
redesignated  subpar.  (E)  as  (F).  See  Effective  and  Ter- 
mination Dates  of  1989  Amendments  note  below. 

Subsec.  (e).  Pub.  L.  101-239,  in  temporarily  amend- 
ing subsec.  (e)  generally,  made  provisions  applicable  to 

1990  crops  only  instead  of  to  1989  and  1990  crops,  au- 
thorized planting  of  safflower  permitted  acreage,  re- 
moved 10  percent  as  minimum  acreage  required  to  be 
planted  with  program  crops,  and  substituted  110  per- 
cent for  115  percent  as  percentage  of  loan  rate  for 
1990  crops  used  to  determine  permitted  acreage.  See 
Effective  and  Termination  Dates  of  1989  Amendments 
note  below. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 

Effective  and  Termination  Dates  of  1989 
Amendments 

Section  1002(a)  of  Pub.  L.  101-239  provided  that  the 
amendment  made  by  that  section  is  effective  only  for 
1990  crops. 

Section  603(b)  of  Pub.  L.  101-82  provided  that:  "The 
amendment  made  by  subsection  (a)  [amending  this 
section]  shaU  become  effective  1  day  after  the  date  of 
enactment  of  the  Act  so  entitled  [Pub.  L.  101-81,  ap- 
proved Aug.  14. 19891." 

Section  1  of  Pub.  L.  101-81  provided  that  the  amend- 
ment made  by  that  section  is  effective  only  for  1990 
crops. 


Cottonseed  and  Sunflowerseed  Oil 

Section  301(b)  of  Pub.  L.  100-387.  as  amended  by 
Pub.  L.  101-624.  title  XV.  §  1541.  Nov.  28.  1990,  104 
Stat.  3691;  Pub.  L.  102-237,  title  VI,  §  602(b),  Dec.  13. 
1991, 105  Stat.  1878,  provided  that: 

iSee  main  edition  for  text  of  (1)1 

"(2)(A)(i)  Effective  for  each  of  the  fiscal  years  1991 
through  1995,  $50,000,000  of  the  funds  made  available 
under  section  32  of  the  Act  entitled  'An  Act  to  amend 
the  Agricultural  Adjustment  Act,  and  for  other  pur- 
poses', approved  August  24,  1935  (7  U.S.C.  612c),  shall, 
to  the  extent  provided  in  appropriations  Acts,  be  uti- 
lized during  each  such  fiscal  year  as  provided  for  in 
clause  (1)  of  the  second  sentence  of  such  section  to  en- 
courage the  sale  of  additional  quantities  of  sunflower- 
seed  oil  and  cottonseed  oil  in  world  markets  at  com- 
petitive world  prices  through  the  payment  of  benefits 
in  connection  with  the  exportation  of  such  commod- 
ities. 

"(ii)   Clause   (i)  shall  be   implemented  in  such   a 
manner  as  to  maximize  the  export  of  such  oils  by  as- 
suring that  the  sums  made  available  under  such  clause 
are  fully  obligated  in  the  year  or  years  in  which— 
"(I)  such  sums  are  made  available;  and 
"(II)  the  domestic  prices  of  such  oils  exceed  com- 
petitive world  prices. 

"(iii)  In  determining  sales  on  which  benefits  are  to 
be  provided  under  this  subparagraph,  the  Secretary 
shall  take  into  consideration  solely  the  amount  of  ben- 
efits needed  to  encourage  the  sale. 

"(iv)  In  carrying  out  this  subparagraph,  the  Secre- 
tary shall  ensure  that,  to  the  maximum  extent  practi- 
cable, equivalent  amoimts  of  fimds  are  used  during 
each  fiscal  year  to  encourage  the  sale  of  simflowerseed 
oil  and  cottonseed  oil  in  world  markets. 

iSee  main  edition  for  text  of  (J3),  (5)1 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1441-2,  1444-2, 
1444f ,  1445b-3a,  1463  of  this  title. 

§  1465.  Farm  program  payment  yields 

(a)  Establishment 

The  Secretary  shall  provide  for  the  establish- 
ment of  a  farm  program  payment  yield  for  each 
farm  for  each  program  crop  for  each  crop  year 
in  accordance  with  subsection  (b)  or  (c)  of  this 
section. 

(b)  Farm  program  payment  yields  based  on  1990  crop 
year 

(1)  In  general 

If  the  Secretary  determines  that  farm  pro- 
gram pajnnent  yields  shall  be  established  in 
accordance  with  this  subsection,  except  as 
provided  in  paragraphs  (2)  and  (3),  the  farm 
program  pajmient  yield  for  each  of  the  1991 
through  1995  crop  years  shall  be  the  farm 
program  payment  yield  for  the  1990  crop  year 
for  the  farm. 

(2)  Additional  yield  payments 

In  the  case  of  each  of  the  1991  through 
1995  crop  years  for  a  commodity,  tf  the  farm 
program  payment  yield  for  a  farm  is  reduced 
more  than  10  percent  below  the  farm  pro- 
gram payment  yield  for  the  1985  crop  year, 
the  Secretary  shall  make  available  to  produc- 
ers established  price  pasnnents  for  the  com- 
modity in  such  amount  as  the  Secretary  de- 
termines is  necessary  to  provide  the  same 
total  return  to  producers  as  if  the  farm  pro- 
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gram  payment  yield  had  not  been  reduced 
more  than  10  percent  below  the  farm  pro- 
gram payment  yield  for  the  1985  crop  year. 
The  payments  shall  be  made  available  not 
later  than  the  time  final  deficiency  payments 
are  made. 

(3)  No  crop  or  yield  available 

If  no  crop  of  the  commodity  was  produced 
on  the  farm  or  no  farm  program  payment 
yield  was  established  for  the  farm  for  any  of 
the  1981  through  1985  crop  years  (or,  as  ap- 
propriate, the  1986  through  1990  crop  years), 
the  farm  program  payment  yield  shall  be  es- 
tablished on  the  basis  of  the  average  farm 
program  payment  yield  for  the  crop  years  for 
similar  farms  in  the  area. 

(4)  National,  State,  or  county  yields 

If  the  Secretary  determines  the  action  is 
necessary,  the  Secretary  may  establish  na- 
tional. State,  or  county  program  payment 
yields  on  the  basis  of — 

(A)  historical  yields,  as  adjusted  by  the 
Secretary  to  correct  for  abnormal  factors 
affecting  the  yields  in  the  historical  period; 
or 

(B)  the  Secretary's  estimate  of  actual 
yields  for  the  crop  year  involved  if  histori- 
cal yield  data  is  not  available. 

(5)  Balancing  yields 

If  national.  State,  or  county  program  pay- 
ment yields  are  established,  the  farm  pro- 
gram payment  yields  shall  balance  to  the  na- 
tional. State,  or  county  program  payment 
yields. 

(c)  Determination  of  yields 

(1)  Actual  yields 

With  respect  to  the  1991  and  subsequent 
crop  years,  the  Secretary  may— 

(A)  establish  the  farm  program  payment 
yield  as  provided  in  subsection  (a)  of  this 
section;  or 

(B)  establish  a  farm  program  payment 
yield  for  any  program  crop  for  any  farm  on 
the  basis  of  the  average  of  the  yield  per 
harvested  acre  for  the  crop  for  the  farm  for 
each  of  the  5  crop  years  immediately  pre- 
ceding the  crop  year,  excluding  the  crop 
year  with  the  highest  yield  per  harvested 
acre,  the  crop  year  with  the  lowest  yield  per 
harvested  acre,  and  any  crop  year  in  which 
such  crop  was  not  planted  on  the  farm. 

(2)  Prior  yields 

For  purposes  of  the  preceding  sentence,  the 
farm  program  payment  yield  for  the  1986 
crop  year  and  the  actual  yield  per  harvested 
acre  with  respect  to  the  1987  and  subsequent 
crop  years  shall  be  used  in  determining  farm 
program  payment  yields. 

(3)  Reduction  limitation 

Notwithstanding  any  other  provision  of  this 
paragraph,  for  purposes  of  establishing  a 
farm  program  pajnnent  yield  for  any  program 
crop  for  any  farm  for  the  1991  and  subse- 
quent crop  years,  the  farm  program  pasnnent 
yield  for  the  1986  crop  year  may  not  be  re- 
duced more  than  10  percent  below  the  farm 
program  payment  yield  for  the  farm  for  the 
1985  crop  year. 


(4)  A4justment  of  yields 

The  county  committee,  in  accordance  with 
regulations  prescribed  by  the  Secretary,  may 
adjust  any  farm  program  payment  yield  for 
any  program  crop  for  any  farm  if  the  farm 
program  payment  yield  for  the  crop  on  the 
farm  does  not  accurately  reflect  the  produc- 
tive potential  of  the  farm. 

(d)  Assignment  of  yields 

In  the  case  of  any  farm  for  which  the  actual 
yield  per  harvested  acre  for  any  program  crop 
referred  to  in  subsection  (c)  of  this  section  for 
any  crop  year  is  not  available,  the  county  com- 
mittee may  assign  the  farm  a  yield  for  the  crop 
for  the  crop  year  on  the  basis  of  actual  yields 
for  the  crop  for  the  crop  year  on  similar  farms 
in  the  area. 

(e)  Actual  yield  data 

(1)  Provision 

The  Secretary  shall,  imder  such  terms  and 
conditions  as  the  Secretary  may  prescribe, 
allow  producers  to  provide  to  county  commit- 
tees data  with  respect  to  the  actual  yield  for 
each  farm  for  each  program  crop. 

(2)  Maintenance 

The  Secretary  shall  maintain  the  data  for 
at  least  5  crop  years  after  receipt  in  a  manner 
that  will  permit  the  data  to  be  used,  if  neces- 
sary, in  the  administration  of  the  conmiodity 
programs. 

(3)  Notification 

The  Secretary  shall  provide  timely  notifica- 
tion to  producers  of  the  provisions  of  this 
subsection. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XI,  §  1101,  104  Stat.  3495.) 

AMENDBfENTS 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  provisions  establishing  farm  program  pay- 
ment yields  for  provisions  authorizing  Secretary  to 
provide  for  upward  adjustments  of  any  crop  acreage 
base  for  any  farm  for  any  crop  year. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 

§  1466.  Planting  and  production  history  of  farms 

Each  county  committee,  in  accordance  with 
regulations  prescribed  by  the  Secretary,  may 
require  any  producer  who  seeks  to  establish  a 
crop  acreage  base  or  farm  program  payment 
yield  for  a  farm  for  a  crop  year  to  provide 
planting  and  production  history  of  the  farm  for 
each  of  the  5  crop  years  immediately  preceding 
the  crop  year. 

(As  amended  Dec.  12,  1989,  Pub.  L.  101-220, 
§  11(a),  103  Stat.  1882;  Nov.  28,  1990,  Pub.  L. 
101-624,  title  XI,  §  1101,  104  Stat.  3497.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  provisions  authorizing  coimty  committees 
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to  require  producers  who  seek  to  establish  a  crop  acre- 
age base  or  program  payment  yield  to  produce  a  plant- 
ing and  production  history  of  farm  for  previous  5  crop 
years,  for  provisions  relating  to  establishment  of  pro- 
gram payment  shields. 

1989— 3ubsec.  (e).  Pub.  L.  101-220  temporarily  added 
subsec.  (e).  See  Effective  and  Termination  Dates  of 
1989  Amendment  note  below. 

Effective  Date  of  1990  AMENDnoarr 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 

Effective  and  Terbonation  Dates  of  1989 
Amendi&emt 

Section  11(a)  of  Pub.  L.  101-220  provided  that  the 
amendment  made  by  that  section  is  effective  for  1989 
and  1990  crops  of  wheat,  feed  grains,  upland  cotton, 
and  rice. 

Submission  of  Soybean  Actual  Yield  Data  to 
CoxTNTT  Committees 

Section  11(b)  of  Pub.  L.  101-220  provided  that: 
"With  respect  to  the  1989  and  1990  crop  years,  the 
Secretary  shall  allow  producers  of  soybeans  to  provide 
to  coimty  committees  (as  defined  in  section  502  of  the 
Agricultural  Act  of  1949  (7  U.S.C.  1462))  data  with  re- 
spect to  the  actual  yield  for  each  farm  for  each  crop  of 
soybeans.  The  Secretary  shall  maintain  such  data  for 
at  least  five  crop  years  after  receipt  in  such  a  manner 
as  to  be  easily  accessible.  The  Secretary  shall  provide 
timely  notification  to  producers  of  the  provisions  of 
this  section." 

§  1467.  Establishment  of  bases  and  yields  by  county 
committees 

Each  county  committee  may,  in  accordance 
with  regulations  prescribed  by  the  Secretary, 
provide  for  the  establishment  of  a  crop  acreage 
base,  and  farm  program  payment  yield  with  re- 
spect to  any  farm  administratively  located 
within  the  county  if  the  crop  acreage  base  or 
farm  program  pasnnent  yield  cannot  otherwise 
be  established  mider  this  subchapter.  The  crop 
acreage  bases  and  farm  program  pajnnent 
yields  shall  be  established  in  a  fair  and  equita- 
ble manner,  but  no  such  bases  or  farm  program 
payment  yields  shall  be  established  for  a  farm 
if  the  producer  on  the  farm  is  subject  to  sanc- 
tions under  any  provision  of  Federal  law  for 
cultivating  highly  erodible  land  or  converted 
wetland. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XI,  §  1101,  104  Stat.  3497.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  provisions  relating  to  establishment  of 
bases  and  yields  by  coimty  committees  for  provisions 
requiring  producers  who  want  to  establish  a  farm  or 
crop  acreage  base  or  program  pByment  shield  to 
produce  a  5  year  planting  and  production  history  of 
farm. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 


§  1468.  Appeals 

The  Secretary  shall  establish  an  administra- 
tive appeal  procedure  that  provides  for  an  ad- 
ministrative review  of  determinations  made 
with  respect  to  crop  acreage  bases  and  farm 
program  payment  yields. 

(As  amended  Nov.  28.  1990,  Pub.  L.  101-624, 
title  XI.  §  1101, 104  Stat.  3497.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  provisions  relating  to  establishment  of  an 
appeals  procedure  to  review  determinations  made  with 
respect  to  crop  acreage  bases  and  program  pasrment 
yields  for  provisions  relating  to  establishment  of  bases 
and  yields  not  otherwise  capable  of  establishment  by 
county  committees  for  farms  administratively  located 
within  a  county. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 

§  1469.  Crops 

Notwithstanding  any  other  provision  of  law, 
this  subchapter  shall  be  effective  only  for  the 
1991  through  1995  program  crops. 

(As  amended  Nov.  28.  1990.  Pub.  L.  101-624, 
title  XI.  §  1101. 104  Stat.  3497.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  provisions  stating  that  this  subchapter 
would  be  effective  only  for  1991  through  1995  program 
crops  for  provisions  relating  to  procedures  to  review 
determinations  made  with  respect  to  farm  acreage 
bases  and  program  payment  yields. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 

SUBCHAPTER        V— EMERGENCY        LIVE- 
STOCK PEED  ASSISTANCE  ACT  OP  1988 

§  147 Id.  Assistance  programs 

ISee  main  edition  for  text  ofia)1 

(b)  Feed  grain  through  dealer  or  manufacturer;  reim- 
bursement; feed  grain  stored  on  farm  of  producer 

If  assistance  is  made  available  through  the 
furnishing  of  feed  grahi  under  paragraph  (1)  or 
(2)  of  subsection  (a)  of  this  section,  the  Secre- 
tary- 
CD  may  provide  for  the  furnishing  of  the 
feed  grain  through  a  dealer  or  manufacturer 
and  the  replacing  of  the  feed  grain  so  fur- 
nished from  feed  grain  owned  by  the  Com- 
modity Credit  Corporation;  or 

(2)  at  the  option  of  the  livestock  producer, 
shall  provide  for  the  furnishing  of  the  feed 
grain  through  the  use  of  feed  grahi  stored  on 
the  farm  of  the  producer  that  has  been 
pledged  as  collateral  for  a  price  support  loan 
made  under  this  Act. 
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iSee  main  edition  for  text  ofic)  to  (e)] 
(f)  Livestock  transportation  assistance 

The  Secretary  may  make  available  at  least 
$25,000,000  to  provide  livestock  transportation 
assistance  under  subsection  (a)(6)  of  this  sec- 
tion for  livestock  emergencies  in  1989. 

(As  amended  Aug.  14,  1989,  Pub.  L.  101-82,  title 
II,  §§  201,  202, 103  Stat.  581.) 

References  in  Text 

This  Act,  referred  to  in  subsecs.  (a)(2)(A)  and  (b)(2), 
is  act  Oct.  31,  1949,  eh.  792,  63  Stat.  1051,  as  amended, 
known  as  the  Agricultural  Act  of  1949,  which  is  classi- 
fied princlpaUy  to  this  chapter  (§  1421  et  seq.).  For 
complete  classification  of  this  Act  to  the  Code,  see 
Short  Title  note  set  out  under  section  1421  of  this  title 
and  Tables. 

Amendments 

1989-^ubsec.  (b).  Pub.  L.  101-82,  §201,  amended 
subsec.  (b)  generally.  Prior  to  amendment,  subsec.  (b) 
read  as  follows:  "If  assistance  is  made  available 
through  the  furnishing  of  feed  grain  under  paragraph 
(1)  or  (2)  of  subsection  (a)  of  this  section,  the  Secre- 
tary may  provide  for  the  furnishing  of  the  feed  grain 
through  a  dealer  or  manufacturer  and  the  replacing  of 
the  feed  grain  so  furnished  from  feed  grain  owned  by 
the  Commodity  Credit  Corporation." 

Subsec.  (f ).  Pub.  L.  101-82,  §  202,  added  subsec.  (f ). 

§  1471e.  Additional  assistance 

[See  main  edition  for  text  of{a)'\ 

(b)  Programs  authorized 

Special  assistance  under  this  section  in- 
cludes— 

[See  main  edition  for  text  ofiDl 

(2)  reimbursement  of  not  to  exceed  50  per- 
cent of  the  cost  of — 

(A)  installing  pipelines  (if  that  is  the  least 
expensive  method)  or  other  facilities,  in- 
cluding tanks  or  troughs,  for  livestock 
water; 

(B)  construction  or  deepening  of  wells  or 
ponds  for  livestock  water;  or 

(C)  developing  springs  or  seeps  for  live- 
stock water, 

as  appropriate  in  drought  areas  to  facilitate 
more  efficient  and  better-distributed  grazing 
on  land  normally  used  for  grazing.  Such  cost- 
share  assistance  may  not  be  made  available  to 
provide  water  for  wildlife  or  recreational  live- 
stock, dry  lot  feeding,  or  bams  or  corrals,  or 
to  acquire  pumping  equipment; 

[See  main  edition  for  text  of  (3)  and  (4)1 

(c)  Water  development  projects  for  1988  and  1989 
emergencies 

The  Secretary  may  make  available  at  least 
$25,000,000  to  provide  special  assistance  under 
subsection  (b)(2)  of  this  section  for  livestock 
emergencies  in  1988  and  1989. 

(As  amended  Aug.  14,  1989,  Pub.  L.  101-82,  title 
I,  §  142,  title  II,  §  203, 103  Stat.  579,  581.) 

Amendments 

1989— Subsec.  (b)(2)(B).  Pub.  L.  101-82,  §  142,  insert- 
ed "or  ponds". 
Subsec.  (c).  Pub.  L.  101-82,  §  203.  added  subsec.  (c). 


CHAPTER  36— CROP  INSURANCE 

Sec. 

1508a.      Crop  insurance  yield  coverage. 

(a)  In  general. 

(b)  Yield  coverage. 

(c)  Use  of  yield  coverage  provisions. 


Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  1301,  1391, 
1441-2,  1444-2,  1444f,  1445b-3a,  1961  of  this  title;  title 
12  section  1150a;  title  16  sections  3811,  3821;  title  21 
section  889;  title  26  section  6109;  title  42  section  405. 


§  1505.  Board  of  directors,  compensation;  manager  of 
Corporation 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximiun  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a  note  imder 
section  5376  of  Title  5. 


§  1506.  General  powers 

(a)  Succession 

The  Corporation  shall  have  succession  in  its 
corporate  name. 

(b)  Corporate  seal 

The  Corporation  may  adopt,  alter,  and  use  a 
corporate  seal,  which  shall  be  judicially  no- 
ticed. 

(c)  Property 

The  Corporation  may  purchase  or  lease  and 
hold  such  real  and  personal  property  as  it 
deems  necessary  or  convenient  in  the  transac- 
tion of  its  business,  and  may  dispose  of  such 
property  held  by  it  upon  such  terms  as  it  deems 
appropriate. 

(d)  Suit 

The  Corporation,  subject  to  the  provisions  of 
section  1508(f)  of  this  title,  may  sue  and  be 
sued  in  its  corporate  name,  but  no  attachment, 
injunction,  garnishment,  or  other  similar  proc- 
ess, mesne  or  final,  shall  be  issued  against  the 
Corporation  or  its  property.  The  district  courts 
of  the  United  States,  including  the  district 
courts  of  the  District  of  Columbia  and  of  any 
territory  or  possession,  shall  have  exclusive 
original  jurisdiction,  without  regard  to  the 
amount  in  controversy,  of  all  suits  brought  by 
or  against  the  Corporation.  The  Corporation 
may  intervene  in  any  coiut  in  any  suit,  action, 
or  proceeding  in  which  it  has  an  interest.  Any 
suit  against  the  Corporation  shall  be  brought  in 
the  District  of  Columbia,  or  in  the  district 
wherein  the  plaintiff  resides  or  is  engaged  in 
business. 

(e)  Bylaws  and  regulations 

The  Corporation  may  adopt,  amend,  and 
repeal  bylaws,  rules,  and  regulations  governing 
the  manner  in  which  its  business  may  be  con- 
ducted and  the  powers  granted  to  it  by  law  may 
be  exercised  and  enjoyed. 
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(f)  Mails 

The  Corporation  shall  be  entitled  to  the  use 
of  the  United  States  mails  in  the  same  manner 
as  the  other  executive  agencies  of  the  Govern- 
ment. 

(g)  Assistance 

The  Corporation,  with  the  consent  of  any 
board,  commission,  independent  establishment, 
or  executive  department  of  the  Government, 
including  any  field  service  thereof,  may  avail 
itself  of  the  use  of  information,  services,  facili- 
ties, officials,  and  employees  thereof  in  carry- 
ing out  the  provisions  of  this  chapter, 
(h)  Data  collection 

The  Corporation  shall  assemble  data  for  the 
purpose  of  establishing  sound  actuarial  bases 
for  insurance  on  agricultural  commodities, 
(i)  Expenditures 

The  Corporation  shall  determine  the  charac- 
ter and  necessity  for  its  expenditures  under 
this  chapter  and  the  manner  in  which  they 
shall  be  incurred,  allowed,  and  paid,  without 
regard  to  the  provisions  of  any  other  laws  gov- 
erning the  expenditure  of  public  funds  and 
such  determinations  shall  be  final  and  conclu- 
sive upon  all  other  officers  of  the  Government, 
(j)  Other  powers 

The  Corporation  shall  have  such  powers  as 
may  be  necessary  or  appropriate  for  the  exer- 
cise of  the  powers  herein  specifically  conferred 
upon  the  Corporation  and  all  such  incidental 
powers  as  are  customary  in  corporations  gener- 
ally. 
(k)  Contracts 

The  Corporation  may  enter  into  and  carry 
out  contracts  or  agreements  necessary  in  the 
conduct  of  its  business,  as  determined  by  the 
Board.  State  and  local  laws  or  rules  shall  not 
apply  to  contracts  or  agreements  of  the  Corpo- 
ration or  the  parties  thereto  to  the  extent  that 
such  contracts  or  agreements  provide  that  such 
laws  or  rules  shall  not  apply,  or  to  the  extent 
that  such  laws  or  rules  are  inconsistent  with 
such  contracts  or  agreements. 
(Z)  Submission  of  certain  information 

(1)  Social  security  account  and  employer  identifica- 

tion numbers 
The  Corporation  shall  require,  as  a  condi- 
tion of  eligibility  for  participation  in  the  mul- 
tiple peril  crop  insurance  program,  submis- 
sion of  social  security  account  numbers,  sub- 
ject to  the  requirements  of  section 
405(c)(2)(C)(iii)  of  title  42,  and  employer  iden- 
tification numbers,  subject  to  the  require- 
ments of  section  6109(f)  of  title  26. 

(2)  Notification  by  policyholders 

Each  policyholder  shall  notify  each  individ- 
ual or  other  entity  that  acquires  or  holds  a 
substantial  beneficial  interest  in  such  policy- 
holder of  the  requirements  and  limitations 
\mder  this  chapter. 

(3)  Identification  of  holders  of  substantial  interests 
The  Manager  of  the  Corporation  may  re- 
quire each  policyholder  to  provide  to  the 
Manager,  at  such  times  and  in  such  manner 


as  prescribed  by  the  Manager,  the  name  of 
each  individual  that  holds  or  acquires  a  sub- 
stantial   beneficial    interest    in    the    policy- 
holder. 
(4)  "Substantial  beneficial  interest"  defined 

For  purposes  of  this  subsection,  the  term 
''substantial  beneficial  interest"  means  not 
less  than  5  percent  of  all  beneficial  interests 
in  the  policyholder. 

(m)  Penalties 

(1)  False  information 

If  a  person  willfully  and  intentionally  pro- 
vides any  false  or  inaccurate  information  to 
the  Corporation  or  to  any  insurer  with  re- 
spect to  an  insurance  plan  or  policy  under 
this  chapter,  the  Corporation  may,  after 
notice  and  an  opportunity  for  a  hearing  on 
the  record— 

(A)  impose  a  civil  fine  of  not  to  exceed 
$10,000  on  the  person;  and 

(B)  disqualify  the  person  from  receiving 
any  benefit  imder  this  chapter  for  a  period 
of  not  to  exceed  10  years. 

(2)  Assessment  of  penalty 

In  assessing  penalties  under  this  subsection, 
the  Corporation  shall  consider  the  gravity  of 
the  violation. 

(As  amended  Nov.  28,  1990.  Pub.  L.  101-624, 
title  XXII,  §§  2201(a),  2202,  104  Stat.  3951, 
3954;  Dec.  13,  1991.  Pub.  L.  102-237,  title  VI, 
§  601(1),  (2),  105  Stat.  1878.) 

Amendments 

1991_Subsec.  (d).  Pub.  L.  102-237,  §601(1),  substi- 
tuted "section  1508(f)"  for  "section  1508(c)"  and  a 
period  for  semicolon  at  end. 

Subsec.  (m)(l).  Pub.  L.  102-237,  §  601(2),  in  introduc- 
tory provisions  substituted  "willfully"  for  "wilfully" 
and  in  subpar.  (A)  struck  out  "to"  after  "exceed". 

1990— Pub.  L.  101-624,  §  2202(b)(1),  substituted 
"General  powers"  for  "General  powers  of  Corpora- 
tion" as  section  catchline  and  struck  out  "The  Corpo- 
ration—" before  subsec.  (a). 

Subsec.  (a).  Pub.  L.  101-624,  §  2202(b)(2).  (13),  insert- 
ed heading  and  "The  Corporation"  and  substituted 
period  for  semicolon  at  end. 

Subsec.  (b).  Pub.  L.  101-624,  §  2202(b)(3),  (13).  insert- 
ed heading  and  "The  Corporation"  and  substituted 
period  for  semicolon  at  end. 

Subsec.  (c).  Pub.  L.  101-624,  §  2202(b)(4).  (13),  insert- 
ed heading  and  "The  Corporation"  and  substituted 
period  for  semicolon  at  end. 

Subsec.  (d).  Pub.  L.  101-624.  §  2202(b)(5).  inserted 
heading  and  "The  Corporation,". 

Subsec.  (e).  Pub.  L.  101-624.  §  2202(b)(6),  (13),  insert- 
ed heading  and  "The  Corporation"  and  substituted 
period  for  semicolon  at  end. 

Subsec.  (f).  Pub.  L.  101-624,  §  2202(b)(7),  (13),  insert- 
ed heading  and  "The  Corporation"  and  substituted 
period  for  semicolon  at  end. 

Subsec.  (g).  Pub.  L.  101-624,  §  2202(b)(8),  (13),  insert- 
ed heading  and  "The  Corporation."  and  substituted 
period  for  semicolon  at  end. 

Subsec.  (h).  Pub.  L.  101-624.  §  2202(b)(9).  (13),  insert- 
ed heading  and  "The  Corporation"  and  substituted 
period  for  semicolon  at  end. 

Subsec.  (i).  Pub.  L.  101-624.  §  2202(b)(10),  (14).  in- 
serted heading  and  "The  Corporation"  and  substituted 
period  for  ";  and"  at  end. 

Subsec.  (j).  Pub.  L.  101-624.  §  2202(b)(ll),  (14),  in- 
serted heading  and  "The  Corporation"  and  substituted 
period  for  ":  and"  at  end. 
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Subsec.  (k).  Pub.  L.  101-624.  §  2202(b)(12),  inserted 
heading  and  "The  Corporation". 

Subsec.  ax  Pub.  L.  101-624.  §  2201(a),  added  subsec. 
(0. 

Subsec.  (m).  Pub.  L.  101-624.  §  2202(a).  added  subsec. 
(m). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  26  section  6109; 
title  42  section  405. 

§  1507.  Personnel  of  Corporation 

{.See  main  edition  for  text  o/(a)  and  (6)] 

(c)  Use  of  associations  of  producers  and  private  in- 
surance companies;  payment  of  administrative 
and  program  expenses;  sale  of  crop  insurance 
through  private  agents  and  brokers:  renewals,  ex- 
clusion of  compensation  from  premium  rates,  in- 
demnification for  errors  or  omissions  of  Commis- 
sion or  its  contractors 

In  the  administration  of  this  chapter,  the 
Board  shall,  to  the  maximum  extent  possible, 
(1)  establish  or  use  committees  or  associations 
of  producers  and  make  payments  to  them  to 
cover  the  administrative  and  program  expenses, 
as  determined  by  the  Board,  incurred  by  them 
in  cooperating  in  carrying  out  this  chapter,  (2) 
contract  with  private  insurance  companies,  pri- 
vate rating  bureaus,  and  other  organizations  as 
appropriate  for  actuarial,  loss  adjustment,  and 
other  services  to  avoid  duplication  by  the  Fed- 
eral Government  of  services  that  are  or  may 
readily  be  available  in  the  private  sector,  and 
reimburse  such  companies  for  the  administra- 
tive and  program  expenses,  as  determined  by 
the  Board,  incurred  by  them,  under  terms  and 
provisions  and  rates  of  compensation  consistent 
with  those  generally  prevailing  in  the  insurance 
industry,  and  (3)  encourage  the  sale  of  Federal 
crop  insurance  through  licensed  private  insur- 
ance agents  and  brokers  and  give  the  insured 
the  right  to  renew  such  insurance  for  successive 
terms  through  such  agents  and  brokers,  in 
which  case  the  agent  or  broker  shall  be  reason- 
ably compensated  from  premiums  paid  by  the 
insured  for  such  sales  and  renewals  recognizing 
the  function  of  the  agent  or  broker  to  provide 
continuing  services  while  the  insurance  is  in 
effect:  Provided,  That  such  compensation  shall 
not  be  included  in  computations  establishing 
premium  rates.  The  Board  shall  provide  such 
agents  and  brokers  with  indemnification,  in- 
cluding costs  and  reasonable  attorney  fees, 
from  the  Corporation  for  errors  or  omissions  on 
the  part  of  the  Corporation  or  its  contractors 
for  which  the  agent  or  broker  is  sued  or  held 
liable,  except  to  the  extent  the  agent  or  broker 
has  caused  the  error  or  omission.  Nothing  in 
this  subsection  shall  permit  the  Corporation  to 
contract  with  other  persons  to  carry  out  the  re- 
sponsibility of  the  Corporation  to  review  and 
approve  policies,  rates,  and  other  materials  sub- 
mitted under  section  1508(b)  of  this  title. 

ISee  main  edition  for  text  of  id)  to  (/)] 

(As  amended  Nov.  28,  1990.  Pub.  L.  101-624, 
title  XXII,  §  2206,  104  Stat.  3958;  Dec.  13,  1991, 
Pub.  L.  102-237,  title  VI,  §601(3),  105  Stat. 
1878.) 


Abcbndments 

1991— Subsec.  (c).  Pub.  L.  102-237  inserted  a  comma 
after  "private  insurance  companies"  in  cl.  (2). 

1990— Subsec.  (c).  Pub.  L.  101-624  inserted  "private 
rating  bureaus,  and  other  organizations  as  appropriate 
for  actuarial,  loss  adjustment,  and  other  services  to 
avoid  duplication  by  the  Federal  Government  of  serv- 
ices that  are  or  may  readily  be  available  in  the  private 
sector,"  after  "private  insurance  companies"  and  in- 
serted at  end  "Nothing  in  this  subsection  shall  permit 
the  Corporation  to  contract  with  other  persons  to 
carry  out  the  responsibility  of  the  Corporation  to 
review  and  approve  policies,  rates,  and  other  materials 
submitted  under  section  1508(b)  of  this  title." 

§  1508.  Crop  insurance 

(a)  Authority  to  offer  insurance 

If  sufficient  actuarial  data  are  available,  as 
determined  by  the  Board,  the  Corporation  may 
insure  producers  of  agricultural  commodities 
grown  in  the  United  States  imder  any  plan  or 
plans  of  insurances  determined  by  the  Board  to 
be  adapted  to  the  agricultural  commodity  in- 
volved. Such  insurance  shall  be  against  loss  of 
the  insured  commodity  due  to  unavoidable 
causes,  including  drought,  flood,  hail,  wind, 
frost,  winterkill,  lightning,  fire,  excessive  rain, 
snow,  wildlife,  hurricane,  tornado,  insect  infes- 
tation, plant  disease,  and  such  other  unavoid- 
able causes  as  may  be  determined  by  the  Board. 
Except  in  the  case  of  tobacco,  insurance  shall 
not  extend  beyond  the  period  the  insured  com- 
modity is  in  the  field.  For  the  purpose  of  the 
foregoing  sentence,  in  the  case  of  aquacultural 
species,  the  term  "field"  means  the  environ- 
ment in  which  the  commodity  is  produced.  Any 
insurance  offered  against  loss  in  yield  shall 
make  available  to  producers  protection  against 
loss  in  yield  that  covers  75  per  centum  of  the 
recorded  or  appraised  average  yield  of  the  com- 
modity on  the  insured  farm  for  a  representative 
period  (subject  to  such  adjustments  as  the 
Board  may  prescribe  to  the  end  that  the  aver- 
age yields  fixed  for  farms  in  the  same  area, 
which  are  subject  to  the  same  conditions,  may 
be  fair  and  just).  In  addition,  the  Corporation 
shall  make  available  to  producers  lesser  levels 
of  yield  coverage,  including  a  level  of  coverage 
at  50  per  centum  of  the  recorded  or  appraised 
average  yield,  as  adjusted.  For  any  commodity 
for  which  the  Agricultural  Stabilization  and 
Conservation  Service  has  established  for  the 
farming  unit  involved  an  adjusted  yield  for  the 
purposes  of  programs  administered  by  such 
Service  (or  a  yield  for  crop  insurance  purposes 
under  the  provisions  of  this  chapter),  and  such 
yield  is  greater  than  the  recorded  or  the  ap- 
praised yield,  as  established  by  the  Corpora- 
tion, of  a  commodity  on  such  farming  unit,  in- 
surance coverage  may  be  provided  to  cover 
against  the  loss  in  yield  of  the  commodity  on 
the  basis  of  the  adjusted  yield  for  the  commodi- 
ty established  by  the  Agricultural  Stabilization 
and  Conservation  Service  rather  than  the  re- 
corded or  appraised  yield  as  established  by  the 
Corporation.  Such  additional  insurance  shall  be 
provided  for  an  additional  premium  (for  which 
no  premiimi  subsidy  or  administrative  subsidy 
may  be  provided)  set  at  such  rate  as  the  Board 
determines  appropriate  to  reflect  accurately 
the  increased  risk  involved  and  that  the  Board 
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determines  actuarially  sufficient  to  cover 
claims  for  losses  on  such  insurance  and  to  es- 
tablish a  reasonable  reserve  against  unforeseen 
losses.  Except  as  provided  in  the  preceding  two 
sentences,  the  Corporation  shall  not  make 
available  to  producers  any  level  of  coverage  in 
excess  of  75  per  centum  of  the  recorded  or  ap- 
praised average  yield,  as  adjusted.  One  of  the 
price  elections  offered  shall  approximate  (but 
be  not  less  than  90  per  centum  of)  the  project- 
ed market  price  for  the  commodity  involved,  as 
determined  by  the  Board.  Insurance  provided 
under  this  subsection  shall  not  cover  losses  due 
to  the  neglect  or  malfeasance  of  the  producer, 
or  to  the  failure  of  the  producer  to  reseed  to 
the  same  crop  in  areas  and  under  circumstances 
where  it  is  customary  to  so  reseed,  or  to  the 
failure  of  the  producer  to  follow  established 
good  farming  practices.  The  Board  may  limit  or 
refuse  insurance  in  any  coimty  or  area,  or  on 
any  farm,  on  the  basis  of  the  insurance  risk  in- 
volved. Insurance  shall  not  be  provided  on  any 
agricultural  commodity  in  any  county  in  which 
the  Board  determines  that  the  income  from 
such  commodity  constitutes  an  xmimportant 
part  of  the  total  agricultural  income  of  the 
county,  except  that  insurance  may  be  provided 
for  producers  on  farms  situated  in  a  local  pro- 
ducing area  bordering  on  a  county  with  a  crop- 
insurance  program.  The  Corporation  shall 
report  annually  to  the  Congress  the  results  of 
its  operations  as  to  each  commodity  insured. 
Beginning  with  the  1992  crop  year,  the  Corpo- 
ration shall  establish  a  price  level  for  each  com- 
modity on  which  insurance  is  offered  that  shall 
not  be  less  than  the  projected  market  price  for 
the  commodity  as  determined  by  the  Board.  In- 
surance coverage  shall  be  made  available  to  the 
producer  on  the  basis  of  any  price  election 
which  equals  or  is  less  than  that  established  by 
the  Board  and  the  coverage  shall  be  quoted  in 
terms  of  dollars  per  acre, 
(b)  Submission  of  policies  and  materials  to  Board 

(1)  In  general 

In  addition  to  any  standard  forms  or  poli- 
cies that  the  Board  may  require  be  made 
available  to  producers  under  subsection  (a)  of 
this  section  persons  may  prepare  for  submis- 
sion to  the  Board— 

(A)  other  crop  insurance  policies  and  pro- 
visions of  policies;  and 

(B)  rates  of  premiums  for  multiple  peril 
crop  insurance  pertaining  to  wheat,  soy- 
beans, field  com  and  any  other  crops  deter- 
mined by  the  Secretary. 

(2)  Preparation  of  policies 

A  policy  or  other  material  submitted  to  the 
Board  under  this  subsection  may  be  prepared 
without  regard  to  the  limitations  contained  in 
this  chapter,  including  the  requirements  con- 
cerning the  levels  of  coverage  and  rates,  the 
use  of  Agricultural  Stabilization  and  Conser- 
vation Service  adjusted  yields,  and  the  re- 
quirement that  a  price  level  for  each  com- 
modity insured  must  equal  the  projected 
market  price  for  the  commodity  as  estab- 
lished by  the  Board.  Policies  that  establish  in- 
surance coverage  based  on  alternative  factors 
of  loss  such  as  the  average  loss  rate  for  the 


area  from  a  condition  common  to  the  area 
may  be  approved  under  this  section.  Such 
policy  may  only  be  subsidized  at  an  amoimt 
equivalent  to  that  which  is  authorized  in  this 
chapter. 

(3)  Review  and  approval  by  the  Board 

A  policy  or  other  material  submitted  to  the 
Board  imder  this  subsection  shall  be  reviewed 
by  the  Board  and,  if  the  Board  finds  that  the 
interests  of  producers  are  adequately  protect- 
ed and  that  any  premiums  charged  to  such 
producers  are  actuarially  appropriate,  shall 
be  approved  by  the  Board  for  reinsurance  and 
for  sale  to  producers  as  an  additional  choice 
at  actuarially  appropriate  rates  and  under  ap- 
propriate terms  and  conditions  taking  into 
consideration  the  risks  covered  by  the  policy 
or  other  material.  The  Corporation  may  enter 
into  more  than  one  reinsurance  agreement  si- 
multaneously to  facilitate  the  offering  of 
such  new  policies.  Proposals  made  to  the 
Board  under  this  paragraph  shall  be  consid- 
ered as  confidential  commercial  or  financial 
information  for  purposes  of  section  552(b)(4) 
of  title  5  until  approved  or  disapproved  by  the 
Board.  The  Board  shall  provide  an  applicant 
with  notification  of  intent  to  disapprove  a 
proposal  not  later  than  30  days  prior  to 
taking  such  action.  An  applicant  so  notified 
may  modify  such  application  and  such  modi- 
fication shall  be  considered  an  extension  of 
the  original  application. 

(4)  Required  publication 

Any  policies,  provisions  of  policies,  and 
rates  approved  under  this  subsection  shall  be 
published  and  made  available  to  all  persons 
contracting  with  or  reinsured  by  the  Corpora- 
tion in  the  same  manner  as  the  Corporation's 
standard  policies  of  insurance  are  published 
and  made  available. 

(c)  Actuarial  soundness 

Not  later  than  180  days  after  November  28, 
1990,  the  Corporation  shall  compile  and  make 
available,  by  region  and  by  crop,  the  rates  that 
would  be  necessary  to  achieve  actuarial  sound- 
ness. 

(d)  Adoption  of  rates  and  coverages 

The  Corporation  shall  adopt,  as  soon  as  prac- 
ticable, rates  and  coverages  that  will  improve 
the  actuarial  soundness  of  the  insurance  oper- 
ations of  the  Corporation  for  those  crops  that 
are  determined  to  be  insured  at  rates  that  are 
not  actuarially  sound,  except  that  no  rate  may 
be  increased  by  an  amount  of  more  than  20  per- 
cent over  the  comparable  rate  of  the  preceding 
crop  year. 

(e)  Premiums 

(1)  The  Corporation  may  fix  adequate  premi- 
ums for  insurance  at  such  rates  as  the  Board 
deems  actuarially  sufficient  to  cover  claims  for 
losses  on  such  insurance  and  to  establish  as  ex- 
peditiously as  possible  a  reasonable  reserve 
against  unforeseen  losses. 

(2)  The  producer  may  elect  to  have  deleted 
from  the  Corporation's  policy  of  insurance  the 
coverage  against  losses  caused  by  hail  and  fire 
and  to  obtain  coverage  therefor  from  other 
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than  a  Federal  insurer.  Upon  notice  in  writing 
of  such  election  to  the  Corporation  and  submis- 
sion of  evidence  of  such  substitute  coverage  on 
the  commodities  insured  by  the  Corporation  in 
a  dollar  amount  not  less  than  that  provided  by 
the  Corporation's  policy  of  insurance,  the  pro- 
ducer's premium,  as  calculated  by  the  Corpora- 
tion, shall  be  reduced  by  an  amount  equal  to  40 
per  centum  of  the  prevailing  average  county 
hail  and  fire  insurance  premium  charged  by 
other  than  Federal  insurers  for  the  dollar 
amount  of  the  coverage  provided  by  the  Corpo- 
ration's policy  of  insurance,  as  determined  by 
the  Corporation:  Provided,  That  the  producer's 
premium  shall  not  be  reduced  by  less  than  15 
per  centum  nor  more  than  30  per  centimi:  Pro- 
vided further.  That,  notwithstanding  the  pre- 
ceding provisions  of  this  sentence,  the  produc- 
er's premium  shall  not  be  reduced  by  an 
amoimt  that  exceeds  the  premium  for  the  sub- 
stitute coverage  of  a  dollar  amount  equal  to 
that  provided  by  the  Corporation's  policy  of  in- 
surance. Any  premium  reduction  in  excess  of 
the  amount  of  premium  that  the  Corporation 
determines  would  have  been  necessary  for  the 
Corporation  to  charge  in  order  to  cover  indem- 
nities actually  paid  by  other  than  Federal  in- 
surers for  hail  and  fire  coverage  deleted  from 
the  Corporation's  policy  of  insurance  shall  be 
regarded  as  premium  paid  by  the  Corporation. 

(3)  For  the  purpose  of  encouraging  the  broad- 
est possible  participation  in  the  insurance  pro- 
gram, 30  per  centum  of  each  producer's  premi- 
um (reduced,  where  applicable,  for  hail  and  fire 
exclusion,  or  State  or  State  agency  subsidy),  as 
calculated  by  the  Corporation  on  any  coverage 
under  the  Corporation's  policy  of  insurance  up 
to  a  maximimi  of  65  per  centum  of  the  recorded 
or  appraised  average  yield,  as  adjusted,  shall  be 
paid  by  the  Corporation. 

(4)  The  producer's  premium,  or  share  thereof, 
shall  be  collected  at  such  time  or  times,  and 
shall  be  secured  in  such  manner,  as  the  Board 
may  determine. 

(5)  The  Board  may  enter  into  agreements 
with  any  State  or  agency  of  a  State  under 
which  such  State  or  agency  may  pay  to  the 
Corporation  additional  premium  subsidy  to  fur- 
ther reduce  the  portion  of  the  premium  paid  by 
farmers  in  such  State. 

(6)  With  respect  to  any  crop  insurance  cover- 
ing the  1981  crop  of  wheat,  feed  grains,  upland 
cotton,  or  rice,  a  producer  shall  not  be  eligible 
for  a  partial  payment  of  the  premium  by  the 
Corporation  under  paragraph  (3)  of  this  subsec- 
tion for  such  commodity  if  the  producer  elects 
to  make  the  acreage  of  the  commodity  eligible 
for  payments  under  the  disaster  payment  provi- 
sions for  wheat,  feed  grains,  upland  cotton,  and 
rice  of  the  Agricultural  Act  of  1949  (as  amend- 
ed effective  for  the  1981  crops)  C7  U.S.C.  1421  et 
seq.l:  Provided  further.  That  a  producer  who  is 
not  eligible  for  a  partial  payment  of  premium 
by  the  Corporation  under  this  subsection  be- 
cause of  the  producer's  election  to  make  the 
acreage  of  the  commodity  involved  eligible  for 
disaster  payments  in  1981  shall  remain  eligible 
to  purchase  Federal  crop  insurance  on  the  1981 
acreage  of  the  commodity  at  the  full  cost  of  the 
premium. 


(f)  Claims  for  losses 

The  Corporation  may  adjust  and  pay  claims 
for  losses  as  provided  under  subsection  (a)  of 
this  section  under  rules  prescribed  by  the 
Board.  The  rules  prescribed  by  the  Board  shall 
establish  standards  to  ensure  that  all  claims  for 
losses  are  adjusted  to  the  extent  practicable  in 
a  uniform  and  timely  manner.  In  the  event  that 
any  claim  for  indemnity  under  the  provisions  of 
this  chapter  is  denied  by  the  Corporation,  an 
action  on  such  claim  may  be  brought  against 
the  Corporation  in  the  United  States  district 
court  for  the  district  in  which  the  insured  farm 
is  located:  Provided,  That  no  suit  on  such  claim 
may  be  allowed  under  this  section  unless  it 
shall  have  been  brought  within  one  year  after 
the  date  when  notice  of  denial  of  the  claim  is 
mailed  to  and  received  by  the  claimant. 

(g)  Special  rule  for  cotton 

In  connection  with  insurance  upon  yields  of 
cotton,  the  Corporation  may  include  provision 
for  additional  premium  and  indemnity  in  terms 
of  lint  cotton  to  cover  loss  of  cottonseed,  such 
additional  premium  and  indemnity  to  be  deter- 
mined on  the  basis  of  the  average  relationship 
between  returns  from  cottonseed  and  returns 
from  lint  cotton  for  the  same  period  of  years  as 
that  used  for  computing  yields  and  premium 
rates. 

(h)  Reinsurance 

The  Corporation  is  directed,  notwithstanding 
any  other  provision  of  this  chapter,  to  provide 
reinsurance,  to  the  maximum  extent  practica- 
ble, upon  such  terms  and  conditions  as  the 
Board  may  determine  to  be  consistent  with  sub- 
sections (a)  and  (b)  of  this  section  and  sound  re- 
insurance principles,  to  insurers  including  pri- 
vate insurance  companies  or  pools  of  such  com- 
panies, reinsurers  of  such  companies,  or  State 
or  local  governmental  entities,  including  any 
political  subdivisions  thereof,  that  insure  pro- 
ducers of  any  agricultural  commodity  imder  a 
plan  or  plans  acceptable  to  the  Corporation.  A 
test  program  of  such  reinsurance  shall  be  made 
available,  to  the  maximum  extent  possible,  to 
begin  not  later  than  with  the  1982  crops.  In 
order  to  provide  equity  among  producers  pur- 
chasing crop  insurance,  whenever  the  Corpora- 
tion provides  reinsurance  under  this  subsection 
to  any  such  insurers,  the  Corporation  shall  pay 
a  portion  of  each  producer's  premium  for  such 
insurance  so  reinsured.  Each  such  payment 
shall  cover  the  same  per  centum  of  the  premi- 
imi,  and  be  subject  to  the  same  restrictions  re- 
garding pajmaents  of  premiums  for  crop  insur- 
ance on  commodities,  as  provided  in  subsection 
(b)  of  this  section  for  Federal  partial  pajnnents 
of  Federal  crop  insurance  premiums.  The  Cor- 
poration shall  also  pay  operating  and  adminis- 
trative costs  to  insurers  of  policies  on  which  the 
Corporation  provides  reinsurance  to  the  same 
extent  that  such  costs  are  covered  by  the  Cor- 
poration on  the  Corporation's  policies  of  insur- 
ance. Insurers  of  policies  on  which  reinsurance 
is  provided  shall  make  use  of  licensed  private 
insurance  agents  and  brokers  on  the  same  basis 
as  provided  for  policies  of  the  Corporation 
imder  section  1507(c)(3)  of  this  title,  except 
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that  the  provisions  for  compensating  agents 
and  brokers  from  premiiuns  paid  by  the  insured 
shall  not  apply.  Beginning  with  the  1992  rein- 
surance year  (July  1,  1991  through  Jime  30, 
1992),  the  Corporation  shall  revise  its  reinsur- 
ance agreements  with  the  reinsured  companies 
so  as  to  require  the  reinsured  companies  to  bear 
an  increased  share  of  any  potential  loss  under 
such  agreement,  taking  into  consideration  the 
financial  conditions  of  the  reinsured  companies 
and  the  availability  of  private  reinsurance. 

(i)  Application  to  other  areas 

The  Corporation  may  provide  insurance  or  re- 
insurance for  production  of  agricultural  com- 
modities in  the  Commonwealth  of  Puerto  Rico, 
the  Virgin  Islands  of  the  United  States,  Guam, 
American  Samoa,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and  the  Trust  Terri- 
tory of  the  Pacific  Islands  in  the  same  manner 
as  provided  in  this  section  for  production  of  ag- 
ricultural conmiodities  in  the  United  States. 

(j)  Optional  coverages 

The  Corporation  may  offer  specific  risk  pro- 
tection programs  including,  but  not  limited  to, 
prevented  planting,  wildlife  depredation,  tree 
damage  and  disease,  and  insect  infestation  pro- 
grams under  such  terms  and  conditions  as  the 
Board  may  determine:  Provided,  That  no  pro- 
gram may  be  undertaken  if  insurance  for  the 
specific  risk  involved  is  generally  available  from 
private  companies, 
(k)  Research 

The  Corporation  may  conduct  research,  sur- 
veys, pilot  programs,  and  investigations  relating 
to  crop  insiu-ance  and  agriculture-related  risks 
and  losses  including,  but  not  limited  to,  insur- 
ance on  losses  involving  reduced  forage  on 
rangeland  caused  by  drought  and  by  insect  in- 
festation, livestock  poisoning  and  disease,  de- 
struction of  bees  due  to  the  use  of  pesticides, 
and  other  unique  problems  of  special  risk  relat- 
ed to,  but  not  limited  to,  fruits,  nuts,  vegeta- 
bles, aquacultural  species,  forest  industry  needs 
(including  appreciation),  and  other  agricultural 
products  as  determined  by  the  Board:  Provided, 
That  no  such  programs  may  be  undertaken  if 
insurance  protection  against  such  risks  is  gener- 
ally available  from  private  companies.  After  the 
completion  of  any  pilot  program  imder  this 
subsection,  the  Corporation  shall  evaluate  the 
pilot  program  and  submit  to  the  Committee  on 
Agriculture  of  the  House  of  Representatives 
and  the  Committee  on  Agriculture,  Nutrition, 
and  Forestry  of  the  Senate,  a  report  of  the  op- 
erations of  the  pilot  program,  including  its  eval- 
uation of  the  pilot  program  and  its  recommen- 
dations with  respect  to  implementing  the  pro- 
gram on  a  national  basis. 
il)  Crop  insurance  for  dry  edible  beans 

The  Corporation  shall  make  available  to  pro- 
ducers of  different  types  of  dry  edible  beans 
crop  insurance  that  meets  the  differentiated 
needs  of  such  producers, 
(m)  Information  collection  on  crop  insurance 
(1)  In  general 

The  Corporation  shall  provide  to  the  Secre- 
tary of  Agriculture— 


(A)  current  and  complete  information  on 
all  aspects  of  Federal  crop  insurance  for  dis- 
tribution to  producers  through  local  offices 
of  the  Department  of  Agriculture;  and 

(B)  a  listing  of  agents  for  agent  referral  to 
producers  through  local  offices  of  the  De- 
partment of  Agriculture. 

(2)  Use  of  information 

The  Secretary  shall  utilize  the  information 
provided  under  paragraph  (1)  to  educate 
State  executive  directors  of  the  Agricultural 
Stabilization  and  Conservation  Service  con- 
cerning such  information  to  enable  such  di- 
rectors to  convey  such  information  to  local 
offices  for  distribution  to  local  producers. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XXII,  §§2203-2205,  104  Stat.  3955-3957; 
Dec.  13,  1991,  Pub.  L.  102-237,  title  VI,  §  601(4), 
(5),  105  Stat.  1878.) 

References  in  Text 

The  Agricultural  Act  of  1949,  as  amended,  referred 
to  in  subsec.  (e)(6),  is  act  Oct.  31. 1949.  ch.  792,  63  Stat. 
1051,  as  amended,  which  is  classified  principally  to 
chapter  35A  (§  1421  et  seq.)  of  this  title.  For  complete 
classification  of  this  Act  to  the  Code,  see  Short  Title 
note  set  out  under  section  1421  of  this  title  and 
Tables. 

Amendicents 

1991— Subsec.  (a).  Pub.  L.  102-237,  §601(4),  struck 
out  par.  (1)  designation. 

Subsecs.  (k)  to  (n).  Pub.  L.  102-237,  §  601(5).  redesig- 
nated subsecs.  U)  to  (n)  as  (k)  to  (m),  respectively. 

1990— Pub.  L.  101-624,  §  2204(b)(1),  inserted  section 
catchline  and  struck  out  "To  carry  out  the  purposes  of 
this  chapter  the  Corporation  is  authorized  and  em- 
powered—" before  subsec.  (a). 

Subsec.  (a).  Pub.  L.  101-624,  §  2205(1),  inserted  head- 
ing, substituted  "the  Corporation  may  insure"  for  "to 
insure"  in  first  sentence,  and  inserted  provisions  relat- 
ing to  amount  of  insurance  to  be  provided  in  cases 
where  Agricultural  Stabilization  and  Conservation 
Service  has  established  adjusted  yields,  and  provisions 
relating  to  establishment  of  a  price  level  for  each  com- 
modity beginning  with  the  1992  crop  year. 

Subsecs.  (b)  to  (d).  Pub.  L.  101-624,  §  2204(a)(1).  (2). 
added  subsecs.  (b)  to  (d)  and  redesignated  subsecs.  (b) 
to  (d)  as  (e)  to  (g),  respectively. 

Subsec.  (e).  Pub.  L.  101-624,  §  2204(a)(1),  (b)(2),  re- 
designated subsec.  (b)  as  (e),  inserted  heading,  and 
substituted  "The  Corporation  may  fix"  for  "To  fix"  in 
par.  (1).  Former  subsec.  (e)  redesignated  (h). 

Subsec.  (f).  Pub.  L.  101-624,  §  2204(a)(1).  redesignat- 
ed subsec.  (c)  as  (f).  Former  subsec.  (f)  redesignated 
(i). 

Pub.  L.  101-624.  §  2203(a),  inserted  heading,  substi- 
tuted "The  Corporation  may  adjust  and  pay  claims  for 
losses  as  provided  under  subsection  (a)  of  this  section" 
for  "To  adjust  and  pay  claims  for  losses",  and  Inserted 
after  first  sentence  "The  rules  prescribed  by  the 
Board  shall  establish  standards  to  ensure  that  all 
claims  for  losses  are  adjusted  to  the  extent  practicable 
in  a  imiform  and  timely  manner." 

Subsec.  (g).  Pub.  L.  101-624,  §  2204(a)(1),  (b)(3),  re- 
designated subsec.  (d)  as  (g),  inserted  heading,  and 
substituted  "the  Corporation  may  include"  for  "to  in- 
clude". Former  subsec.  (g)  redesignated  (j). 

Subsec.  (h).  Pub.  L.  101-624,  §  2204(a)(1),  redesignat- 
ed subsec.  (e)  as  (h).  Former  subsec.  (h)  redesignated 
(k). 

Pub.  L.  101-624,  §  2203(b),  inserted  heading,  substi- 
tuted "The  Corporation  is  directed"  for  "And  direct- 
ed", and  inserted  sentence  at  end  relating  to  revision 
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of  reinsurance  agreements  beginning  with  the  1992  re- 
insurance year. 

Subsec.  (i).  Pub.  L.  101-624.  §  2204(a)(1),  (b)(4).  re- 
designated subsec.  (f )  as  (i),  inserted  heading,  and  sub- 
stituted "The  Corporation  may  provide"  for  "To  pro- 
vide". Former  subsec.  (i)  redesignated  (0. 

Subsec.  (j).  Pub.  L.  101-624.  §  2204(a)(1),  (b)(5).  re- 
designated subsec.  (g)  as  (j).  inserted  heading,  and  sub- 
stituted "The  Corporation  may  offer"  for  "To  offer". 
Former  subsec.  (j)  redesignated  (m). 

Subsec.  (k).  Pub.  L.  101-624.  §2205(2),  struck  out 
subsec.  (k)  which  set  out  a  special  rule  for  calculating 
premiums  and  indemnities,  with  respect  to  insuring 
timber  and  forest  yields. 

Pub.  L.  101-624.  §  2204(a)(1).  (b)(6).  redesignated 
subsec.  (h)  as  (k).  inserted  heading,  and  substituted 
"The  Corporation  may  include"  for  "To  include". 

Subsec.  (l).  Pub.  L.  101-624,  §  2204(a)(1),  (b)(7),  re- 
designated subsec.  (i)  as  (2),  inserted  heading,  substi- 
tuted "The  Corporation  may  conduct"  for  "To  con- 
duct", and  struck  out  second  and  third  sentences 
which  read  as  follows:  "Beginning  in  the  1981  crop 
year  and  ending  after  the  1985  crop  year,  the  Corpora- 
tion shall  also  conduct  a  pilot  program  of  individual 
risk  underwriting  of  crop  insurance  in  not  less  than 
twenty-five  counties.  Under  this  pilot  program,  to  the 
extent  that  appropriate  yield  data  are  available,  the 
Corporation  shall  make  available  to  producers  in  such 
counties  crop  insurance  under  this  chapter  based  on 
personalized  rates  and  with  guarantees  determined 
from  the  producer's  actual  yield  history." 

Subsec.  (m).  Pub.  L.  101-624.  §  2204(b)(8),  added 
subsec.  (m)  and  struck  out  former  subsec.  (m)  which 
read  as  follows:  "To  accumulate,  prior  to  the  1989  crop 
year,  sufficient  actuarial  data  to  enable  the  Corpora- 
tion to  provide  crop  insurance  that  meets  the  differen- 
tiated needs  of  producers  of  different  types  of  dry 
edible  beans.  Commencing  with  the  1989  crop  year, 
the  Corporation  shall  make  such  crop  insurance  avail- 
able  to  nroducers  " 

Pub.  L.  101-624.  §  2204(a)(1).  redesignated  subsec.  (j) 
as(m). 

Subsec.  (n).  Pub.  L.  101-624.  §  2204(a)(3),  added 
subsec.  (n). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1506,  1507, 
1518  of  this  title. 

§  1508a.  Crop  insurance  yield  coverage 

(a)  In  general 

(1)  Yield  coverage 

Effective  beginning  with  crops  harvested  in 
1990,  the  Corporation  may  implement  multi- 
peril  crop  insurance  underwriting  rules  that 
ensure  that  yield  coverage,  as  specified  in  sub- 
section (b)  of  this  section,  is  provided  to  pro- 
ducers participating  in  the  Federal  crop  in- 
surance program. 

(2)  Application 

Such  underwriting  rules  and  yield  coverage, 
as  specified  in  subsection  (b)  of  this  section, 
shall  apply  to  wheat,  feed  grains,  cotton,  rice, 
and  soybeans. 

(b)  Yield  coverage 

(1)  General  commodities 
(A)  Plans 

A  crop  insurance  contract  offered  to  a 
producer  of  a  crop  of  wheat,  feed  grains, 
cotton,  or  rice  shall  make  available  to  such 
producer— 

(i)  yield  coverage  based  on  the  produc- 
er's farm  program  yield  for  the  crop  es- 


tablished under  the  program  for  the  com- 
modity involved;  or 

(ii)  a  plan  that  uses  the  producer's 
actual  production  history  for  the  5  previ- 
ous crops,  subject  to  paragraph  (3),  to  de- 
termine the  yield  coverage. 

(B)  Commodity-by-commodity  basis 

A  producer  may  choose  between  the  two 
alternatives  described  in  subparagraph  (A) 
on  a  commodity-by-commodity  basis. 

(2)  Soybeans 

A  crop  insurance  contract  offered  to  a  pro- 
ducer of  a  crop  of  soybeans  shall  be  based  on 
a  yield  coverage  plan  that  uses  the  producer's 
actual  production  history  for  the  5  previous 
crops,  subject  to  paragraph  (3),  to  determine 
the  yield  coverage. 

(3)  Actual  production  history 

(A)  Inadequate  documentation 

Under  a  plan  that  uses  actual  production 
history,  as  provided  for  in  paragraph  (1)  or 
(2),  if  the  producer  does  not  submit  ade- 
(luate  documentation  of  such  history  for  a 
crop— 

(i)  in  the  case  of  any  commodity  other 
than  soybeans,  the  producer  shall  be  as- 
signed the  producer's  farm  program  yield 
for  that  crop  of  the  commodity;  and 

(ii)  in  the  case  of  soybeans,  the  producer 
shall  be  assigned  a  yield  equal  to  100  per- 
cent of  the  area  average  yield  for  that 
crop  of  soybeans,  as  established  by  the 
Corporation. 

(B)  Notice  of  area  average  yields 

Area  average  yields  applicable  to  any 
county  shall  be  posted  and  available  for  in- 
spection at  the  county  office  of  the  Agricul- 
tural Stabilization  and  Conservation  Serv- 
ice. 

(C)  Minimum  coverage 

In  no  case  may  a  producer's  coverage 
under  such  plan  that  uses  actual  production 
history  be  less  than  the  coverage  estab- 
lished using  farm  program  yields,  or  (for 
soybeans)  100  percent  of  the  most  recent 
area  average  yield. 

(c)  Use  of  yield  coverage  provisions 

(1)  Notice 

The  Corporation  shall  ensure  that,  when- 
ever the  yield  coverage  provisions  of  this  sec- 
tion go  into  effect,  producers  are  given  ade- 
quate notice  of  such  provisions  in  advance  of 
the  crop  insurance  sign-up  period  applicable 
to  the  crops  to  which  such  provisions  first 
will  apply. 

(2)  Sign-up  period 

To  the  extent  that  the  provisions  of  this 
section  are  made  applicable  to  the  1990  crops, 
the  Corporation  shall  ensure  that  the  sign-up 
period  for  any  1990  crop  does  not  end  earlier 
than  60  days  following  the  publication  of 
notice  of  such  provisions  in  the  Federal  Reg- 
ister. 
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(Feb.  16,  1938.  ch.  30,  title  V,  §  508A,  as  added 
Aug.  14.  1989,  Pub.  L.  101-82,  title  VI.  §  604,  103 
Stat.  587.) 

§  1518.  "Agricultural  commodity"  defined 

"Agricultural  commodity",  as  used  in  this 
chapter,  means  wheat,  cotton,  flax.  com.  dry 
beans,  oats,  barley,  rye.  tobacco,  rice,  peanuts, 
soybeans,  sugar  beets,  sugar  cane,  tomatoes, 
grain  sorghum,  sunflowers,  raisins,  oranges, 
sweet  com,  dry  peas,  freezing  and  canning  peas, 
forage,  apples,  grapes,  potatoes,  timber  and  for- 
ests, nursery  crops,  citrus,  and  other  fruits  and 
vegetables,  nuts,  tame  hay,  native  grass,  aqua- 
cultural  species  (including,  but  not  limited  to, 
any  species  of  finfish,  mollusk,  crustacean,  or 
other  aquatic  invertebrate,  amphibian,  reptile, 
or  aquatic  plant  propagated  or  reared  in  a  con- 
trolled or  selected  environment),  or  any  other 
agricultural  commodity,  excluding  livestock 
and  stored  grain,  determined  by  the  Board 
imder  subsection  (a)  or  (k)  of  section  1508  of 
this  title,  or  any  one  or  more  of  such  commod- 
ities, as  the  context  may  indicate. 

(As  amended  Dec.  13,  1991,  Pub.  L.  102-237. 
title  VI,  §  601(6),  105  Stat.  1878.) 

Amendments 

1991— Pub.  L.  102-237  substituted  "subsection  (a)  or 
(k)"  for  "subsection  (a)  or  (i)". 

CHAPTER  37— SEEDS 

SUBCHAPTER  IV-GENERAL  PROVISIONS 

Sec. 

1593a.      Seed  variety  information  and  survey. 

(a)  Information. 

(b)  Survey. 

(c)  Analysis  of  variety  survey  data. 

SUBCHAPTER  IV— GENERAL  PROVISIONS 
§  1593a.  Seed  variety  information  and  survey 

(a)  Information 

(1)  In  general 

Grain  submitted  for  public  testing  sliall  be 
evaluated  for  selected  specific  agronomic  per- 
formance characteristics  and  intrinsic  end-use 
performance  cliaracteristics,  as  determined  by 
the  Secretary,  with  the  results  of  the  evalua- 
tions made  available  to  the  Secretary. 

(2)  Dissemination  of  information 

The  Secretary  shall  disseminate  varietal 
performance  information  obtained  imder 
paragraph  (1)  to  plant  breeders,  producers, 
and  end  users. 

(b)  Survey 

The  Secretary  shall  periodically  conduct, 
compile,  and  publish  a  survey  of  grain  varieties 
commercially  produced  in  the  United  States. 

(c)  Analysis  of  variety  survey  data 

The  Secretary  shall  analyze  the  variety  sur- 
veys conducted  under  subsection  (b)  of  tliis  sec- 
tion in  conjunction  with  available  applied  re- 
search information  on  intrinsic  quality  charac- 
teristics of  the  varieties,  to  evaluate  general  in- 
trinsic crop  quality  characteristics  and  trends 
in  production  related  to  intrinsic  quality  char- 


acteristics. This  information  shall  be  dissemi- 
nated as  required  by  subsection  (a)(2)  of  this 
section. 

(Pub.  L.  101-624.  title  XX,  §  2013,  Nov.  28,  1990, 
104  Stat.  3933.) 

Codification 

Section  was  enacted  as  part  of  the  Grain  Quality  In- 
centives Act  of  1990,  and  also  as  part  of  the  Food,  Ag- 
riculture, Conservation,  and  Trade  Act  of  1990,  and 
not  as  part  of  the  Federal  Seed  Act  which  comprises 
this  chapter. 

CHAPTER  38— DISTRIBUTION  AND  MARKETING 
OF  AGRICULTURAL  PRODUCTS 

Sec. 

1622a.      Authority  to  assist  farmers  and  elevator  op- 
erators. 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  section  6104  of  this 
title:  title  21  section  1033. 

§1622.  Duties  of  Secretary  relating  to  agricultural 
products 

Lamb  Price  and  Supply  Reporting  Services  Report 
AND  System 

Pub.  L.  102-237,  title  I,  §  124,  Dec.  13,  1991.  105  Stat. 
1844,  provided  that: 

"(a)  Report.— Not  later  than  90  days  after  the  date 
of  enactment  of  this  Act  [Dec.  13,  1991],  the  Secretary 
of  Agriculture  shall  submit  a  report  to  the  Committee 
on  Agriculture  of  the  House  of  Representatives  and 
the  Committee  on  Agriculture,  Nutrition,  and  Forest- 
ry of  the  Senate  on  measures  that  are  necessary  to  im- 
prove the  lamb  price  and  supply  reporting  services  of 
the  Department  of  Agriculture,  including  recommen- 
dations to  establish  a  complete  information  gathering 
system  that  reflects  the  market  structure  of  the  na- 
tional lamb  industry.  In  preparing  the  report,  the  Sec- 
retary shall  examine  measures  to  improve  information 
on— 

"(1)  price  reporting  series  of  wholesale,  retail,  box, 
carcass,  pelt,  offal,  and  live  lamb  sales  in  the  United 
States,  including  markets  in— 

"(A)  California  (including  San  Francisco): 
"(B)  the  East  Coast  region  (including  Washing- 
ton, D.C.): 

"(C)  the  Midwest  region  (including  Chicago.  Illi- 
nois): 
"(D)  Texas: 

"(E)  the  Rocky  Mountain  region:  and 
"(P)  Florida: 
"(2)  sheep  and  lamb  inventories,  including  on-feed 
reports: 

"(3)  the  price  and  supply  relationships  between  re- 
tailers and  breakers: 

"(4)  the  viability  of  voluntary  or  mandatory  re- 
porting for  sheep  prices:  and 

"(5)  information  on  the  import  and  export  of 
sheep,  analyzed  by  cut,  carcass,  box.  breeder  stock, 
and  sex. 
"(b)  Price  Discovery  and  Reporting  System.— 

"(1)  System  required.— Based  on  the  report  re- 
quired under  subsection  (a),  the  Secretary  shall— 
"(A)  develop  a  price  discovery  system  formula 
for  the  lamb  market,  such  as  carcass  equivalent 
pricing:  and 

"(B)  establish  a  price  discovery  and  reporting 
system  for  the  lamb  market  to  assist  lamb  produc- 
ers to  better  allocate  their  resources  and  make  in- 
formed production  and  marketing  decisions. 
"(2)  iBfPLEMENTATiON.— The  pricc  discovery  and  re- 
porting system  for  the  lamb  market  shall  be  imple- 
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mented  by  the  Secretary  not  later  than  180  days 
after  the  date  of  the  submission  of  the  report. 

"(3)  Authorization  of  appropriations.— There  are 
authorized  to  be  appropriated  such  sums  as  may  be 
necessary  to  develop  and  establish  the  system  re- 
quired under  this  subsection. 

"(c)  Consultation.— In  preparing  the  report  re- 
quired under  subsection  (a)  and  establishing  the  price 
discovery  and  reporting  system  required  under  subsec- 
tion (b),  the  Secretary  shall  consult  with  lamb  produc- 
ers and  other  persons  in  the  national  lamb  industry.'* 

Research  To  Investigate  Extent  to  Which  Grade 
Standards  Governing  Cosmetic  Appearance 
Appect  Pesticide  Use  in  Production  of  Perish- 
able CoBfMODiTiEs;  Advisory  Committee;  Report 

Pub.  L.  101-624,  title  XIII.  subtitle  C.  Nov.  28,  1990, 
104  Stat.  3566,  as  amended  by  Pub.  L.  102-237,  title  I, 
§  114(a)(3),  Dec.  13, 1991, 105  Stat.  1838,  provided  that: 

"SEC.  1351.  DEFINITION. 

"As  used  in  this  subtitle,  the  term  'cosmetic  appear- 
ance' means  the  exterior  appearance  of  an  agricultural 
commodity,  including  changes  to  that  appearance  re- 
sulting from  superficial  damage  or  other  alteration 
that  do  not  significantly  affect  yield,  taste,  or  nutri- 
tional value. 

"SEC.  1352.  RESEARCH. 

"(a)  Requirement.— The  Secretary  of  Agriculture 
shall  conduct  research  to  examine  the  effects,  to  the 
extent  listed  in  subsection  (b),  of  grade  standards  and 
other  regulations,  as  developed  and  promulgated  pur- 
suant to  the  Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  et  seq.),  and  other  statutes  governing  cos- 
metic appearance. 

"(b)  Scope  of  Research.— The  primary  goal  of  this 

research  is  to  investigate  the  extent  to  which  grade 

standards  and  other  regulations  governing  cosmetic 

appearance  affect  pesticide  use  in  the  production  of 

perishable  commodities.  The  research  shall  also— 

"(1)    determine   pesticide    application   levels   for 

United  States  perishable  commodity  production  and 

assess  trends,  and  factors  influencing  those  trends, 

of  pesticide  application  levels  since  1975; 

"(2)  determine  the  extent  to  which  Federal  grade 
standards  and  other  regulations  affect  pesticide  use 
in  agriculture  for  cosmetic  appearance; 

"(3)  determine  the  effect  of  reducing  emphasis  on 
cosmetic  appearance  in  grade  standards  and  other 
regulations  on— 

"(A)  the  application  and  availability  of  pesticides 
in  agriculture; 

"(B)  the  adoption  of  agricultural  practices  that 
result  in  reduced  pesticide  use; 
"(C)  production  and  marketing  costs; 
"(D)  domestic  and  international  markets  and 
trade  for  perishable  commodities; 
"(4)  determine  the  extent  to  which  grade  stand- 
ards and  other  regulations  reflect  consumer  prefer- 
ences; 

"(5)  develop  options  for  implementation  of  food 
marketing  policies  and  practices  that  will  remove  ob- 
stacles that  may  exist  to  pesticide  use  reduction, 
based  on  the  findings  of  research  conducted  under 
this  section. 
"(c)  Field  Research.— 

"(1)  Length  of  projects.— The  Secretary  of  Agri- 
culture shall  implement,  not  later  than  12  months 
after  the  date  of  enactment  of  this  Act  [Nov.  28, 
1990],  a  minimum  of  three,  2-year  market  research 
projects,  in  at  least  three  States,  to  demonstrate  and 
evaluate  the  feasibility  of  consumer  education  and 
information  programs. 

"(2)  Scope  of  field  research.— Research  under 
paragraph  (1)  shall  be  conducted  to  evaluate  pro- 
grams designed  to— 

"(A)  offer  consumers  choices  among  perishable 
commodities  produced  with  different  production 
practices; 


"(B)  provide  consumers  with  information  about 
agricultural  practices  used  in  the  production  of 
perishable  commodities;  or 

"(C)  educate  the  public  about  the  relationship, 
as  determined  in  the  research  conducted  under 
this  subtitle,  between  the  cosmetic  appearance  of 
perishable  commodities  and  pesticide  use. 
"(d)  Dissemination  of  Results.— The  Secretary  of 
Agriculture  shall  disseminate  to  concerned  parties  the 
results  obtained  from  prior  scientifically  valid  re- 
search  concerning  Federal   marketing  policies   and 
practices  described  in  this  section  to  avoid  any  duplica- 
tion of  effort  and  to  ensure  that  current  knowledge 
concerning  such  policies  and  practices  is  enhanced. 
"(e)  Advisory  Committee.— 

"(1)  Establishment.— The  Secretary  of  Agriculture 
shall  establish  an  advisory  committee  for  the  pur- 
pose of  providing  ongoing  review  of  the  implementa- 
tion of  the  requirements  in  this  section  and  provid- 
ing the  Secretary  of  Agriculture  with  recommenda- 
tions regarding  the  implementation  of  those  require- 
ments. 

"(2)  Membership.— The  Advisory  Committee  shall 
consist  of  12  members  comprised  of  three  represent- 
atives from  not-for-profit  consmner  organizations, 
three  representatives  from  not-for-profit  environ- 
mental organizations,  three  representatives  from 
production  agriculture  and  the  perishable  commodi- 
ty grower  and  shipper  commimity,  and  three  repre- 
sentatives from  the  food  retailing  sector,  each  with 
experience  in  the  policy  issues  discussed  in  this  sec- 
tion. 

"(f)  Report.— The  Secretary  of  Agriculture  shall 
report  to  Congress  on  the  research  conducted  under 
this  section  no  later  than  September  30,  1992.  The 
Secretary  shall  report  on  the  research  conducted 
under  subsection  (c)  no  later  than  September  30,  1993. 

"SEC.  1353.  CHANGES  IN  PROCEDURAL  REGULA- 
TIONS. 
"With  regard  to  Federal  grade  standards  developed 
and  promulgated  pursuant  to  the  Agricultural  Market- 
ing Act  of  1946  (7  U.S.C.  1621  et  seq.),  the  Secretary  of 
Agriculture  shall: 

"(1)  Take  into  account  the  impact  of  those  stand- 
ards on  the  ability  of  perishable  commodity  growers 
to  reduce  the  use  of  pesticides. 

"(2)  Provide  for  citizens  outside  of  the  perishable 
commodity  industry  fair  and  reasonable  opportunity 
to  formally  petition  a  change  in  grade  standards. 

"(3)  Provide  for  a  comment  period  after  a  formal 
petition  to  change  grade  standards  has  been  made  to 
enable  all  interested  parties  to  submit  information. 
The  Secretary  of  Agriculture  shall  evaluate  the  in- 
formation and  consider  it  In  the  revision  process. 

"(4)  Provide  interested  parties  with  annual  status 
reports  during  the  period  1992  through  1994,  up- 
dated upon  request,  on  all  pending  grade  standard 
changes  the  Department  of  Agriculture  is  consider- 
ing. 

"SEC.    1354.    AUTHORIZATION    OF   APPROPRIA- 
TIONS. 
"There  are  authorized  to  be  appropriated  to  carry 
out    the    activities    required    under    this    subtitle, 
$4,000,000  for  each  fiscal  year." 

§  1622a.  Authority  to  assist  farmers  and  elevator  op- 
erators 

The  Secretary  may  provide  technical  assist- 
ance (including  information  on  such  financial 
assistance  as  may  be  available)  to  grain  produc- 
ers and  elevator  operators  to  assist  such  pro- 
ducers and  operators  in  installing  or  improving 
grain  cleaning,  drying  or  storage  equipment. 

(Pub.  L.  101-624,  title  XX,  §  2014,  Nov.  28,  1990, 
104  Stat.  3933.) 
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Codification 

Section  was  enacted  as  part  of  the  Grain  Quality  In- 
centives Act  of  1990,  and  also  as  part  of  the  Pood,  Ag- 
riculture, Conservation,  and  Trade  Act  of  1990,  and 
not  as  part  of  the  Agricultural  Marketing  Act  of  1946 
which  comprises  this  chapter. 

§  1623a.  Minimum  sum  for  contracting 

LSee  main  edition  for  textl 

(Pub.  L.  102-142,  title  VII,  §  704,  Oct.  28,  1991, 
105  Stat.  911.) 

Similar  Provisions 

Similar  provisions  were  contained  in  the  following 
prior  appropriation  acts: 

Nov.  5,  1990,  Pub.  L.  101-506,  title  VI,  §  604,  104  Stat. 
1346. 

Nov.  21,  1989,  Pub.  L.  101-161.  title  VI,  §  604,  103 
Stat.  982. 


CHAPTER  41— AGRICULTURAL  TRADE 
DEVELOPMENT  AND  ASSISTANCE 


Sec. 


1723. 


1724. 


1725. 


Sec. 

1691. 

1691a. 


United  States  policy. 
Global  food  aid  needs. 


SUBCHAPTER  II— TRADE  AND  DEVELOPMENT 
ASSISTANCE 

1701.  Trade  and  development  assistance. 

(a)  In  general. 

(b)  General  authority. 

1702.  Eligible  countries. 

(a)  In  general. 

(b)  Priority. 

1703.  Terms  and  conditions  of  sales. 

(a)  Payment. 

(b)  Interest. 

(c)  Duration. 

(d)  Deferral  of  payments. 

(e)  Delivery  of  commodities. 

1704.  Use  of  local  currency  payment. 

(a)  In  general. 

(b)  Special  account. 

(c)  Activities. 

(d)  Fiscal  requirements  regarding 

use  of  local  currencies. 

1705.  Value-added  foods. 

(a)  Policy. 

(b)  Partial  waiver  of  repayment. 

(c)  Minimize  impact. 

1706.  Debt-for-health-and-protection  swap. 

(a)  "Debt-for-health-and- 

protection  swap"  defined. 

(b)  Assistance  for  commercial  debt 

swap. 

(c)  Eligible  projects. 

(d)  Terms   and   conditions   of   ex- 

change. 

(e)  Authorization     of     appropria- 

tions. 
1707  to  1715.   Omitted  or  Repealed. 

SUBCHAPTER  III— EMERGENCY  AND  PRIVATE 
ASSISTANCE  PROGRAMS 

1721.  General  authority. 

1722.  Provision  of  agricultural  commodities. 

(a)  Emergency  assistance. 

(b)  Non-emergency  assistance. 

(c)  Uses  of  assistance. 

(d)  Eligible  organizations. 


1726. 


1726a. 


1726b. 


1727. 


(e)  Support  for  private  voluntary 

organizations    and    coopera- 
tives. 

(f )  Effective  use  of  commodities. 

(g)  Labeling. 

Generation  and  use  of  foreign  curren- 
cies by  private  voluntary  organiza- 
tions and  cooperatives. 

(a)  Local  sale  and  barter  of  com- 

modities. 

(b)  Minimum  level  of  local  sales. 

(c)  Description  of  intended  uses. 

(d)  Use. 
Levels  of  assistance. 

(a)  Minimum  levels. 

(b)  Use    of   value-added   commod- 

ities. 
Food  Aid  Consultative  Group. 

(a)  Establishment. 

(b)  Membership. 

(c)  Chairperson. 

(d)  Consultations. 

(e)  Advisory  Committee  Act. 

(f)  Termination. 
Maximum  level  of  expenditures. 

(a)  Maximum  expenditures. 

(b)  Waiver  by  President. 
Administration. 

(a)  Proposals. 

(b)  Notice  and  comment. 

(c)  Regiilations. 

(d)  Deadline     for    submission     of 

commodity  orders. 
Omitted. 

SUBCHAPTER  III-A— FOOD  FOR 
DEVELOPMENT 


1727a. 


1727b. 
1727c. 
1727d, 


1727e. 


Bilateral  grant  program. 

(a)  In  general. 

(b)  General  authority. 
Eligible  countries. 

(a)  Least  developed  countries. 

(b)  Indicators  of  food  deficit  coun- 
tries. 

(c)  Priority. 
Grant  programs. 

Direct  uses  or  sales  of  commodities. 
Local  currency  accounts. 

(a)  Retention  of  proceeds. 

(b)  Ownership    and    programming 
of  accoimts. 

(c)  Overall  development  strategy. 
Use  of  local  currency  proceeds. 

(a)  In  general. 

(b)  Support  of  indigenous  nongov- 

ernmental organizations. 

(c)  Investment  of  local  currencies 

by  nongovernmental  organi- 
zations. 

(d)  Support  for  certain  educational 

institutions. 
1727f,  1727g.    Omitted. 

SUBCHAPTER  IV— GENERAL  AUTHORITIES 
AND  REQUIREMENTS 

1731.  Commodity  determinations. 

(a)  Available  commodities. 

(b)  Modification. 

(c)  Commodities  not  available. 

(d)  Policies  for  implementing  chap- 

ter. 

(e)  Ineligible  commodities. 

(f )  Market  development  activities. 
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1734. 


1735. 
1736. 


1736a. 


Sec. 

1732.  Definitions. 

1733.  General  provisions. 

(a)  Prohibition. 

(b)  Consultations. 

(c)  Transshipment. 

(d)  Private    trade    channels    and 

small  business. 

(e)  World  prices. 

(f)  Publicity. 

(g)  Participation  of  private  sector, 
(h)  Safeguard  usual  marketings. 

(i)  Military   distribution    of   food 

aid. 
(j)  Violations  of  human  rights, 
(k)  Abortion  prohibition. 
Agreements. 

(a)  In  general. 

(b)  Terms  of  agreement. 

(c)  Multi-year  agreements. 

(d)  Review  of  agreements. 
Consultation. 
Use  of  Commodity  Credit  Corporation. 

(a)  In  general. 

(b)  Included  expenses. 

(c)  Commodity  Credit  Corpora- 
tion. 

(d)  Availability  of  funds. 
Administrative  provisions. 

(a)  Subchapter  II  programs. 

(b)  Reporting  of  fees. 

(c)  Agents. 

(d)  Subchapters  III  and  III-A  pro- 
gram. 

(e)  Timing  of  shipments. 

(f )  Deadline  for  agreements  under 
Subchapters  II  and  III-A  of 
this  chapter. 

(g)  Annual  reports, 
(h)  World  Pood  Day  report. 

Expiration  date. 

Regulations. 

Independent  evaluation  of  programs. 

(a)  Subchapter  II  program. 

(b)  Subchapter  III  program. 

(c)  Subchapter  III-A  program. 

(d)  Report  to  Congress. 
Debt  forgiveness. 

(a)  Authority. 

(b)  Request    for    debt    relief    by 

President. 

(c)  Appropriations  action  required. 

(d)  Limitation  on  new  credit  assist- 

ance. 

(e)  Applicability. 

1736f.  Authorization  of  appropriations. 

(a)  Reimbursement. 

(b)  Limitations. 

(c)  Transfer  of  funds. 

(d)  Budget. 

(e)  Value  of  commodities. 

1736g.  Coordination  of  foreign  assistance  pro- 

grams. 

1736g-l.  Assistance  in  furtherance  of  narcotics 

control  objectives  of  United  States. 

(a)  Substantial  injury. 

(b)  Exception  for  narcotics  control. 
17361  to  1736k.  Repealed. 

1736s,  1736t.    Repealed. 
1736V  to  1736X.  Repealed. 
1736z,  1736aa.  Repealed. 
1736CC.  Repealed. 


Sec. 
1737. 


1736b. 
1736c. 
1736d. 


1736e. 


SUBCHAPTER  V-FARMER-TO-PARMER 
PROGRAM 

Parmer-to-farmer  program. 

(a)  In  general. 

(b)  Definitions. 

(c)  Minimum  funding. 


SUBCHAPTER  VI— ENTERPRISE  FOR  THE 
AMERICAS  INITIATIVE 

1738.  Establishment  of  Facility. 

1738a.  Purpose. 

1738b.  Eligibility  for  benefits  under  Facility. 

(a)  Requirements. 

(b)  Eligibility  determination. 
1738c.              Reduction  of  certain  debt. 

(a)  Authority  to  reduce  debt. 

(b)  Limitation. 

(c)  Exchange  of  obligations. 
1738d.              Repayment  of  principal. 

(a)  Currency  of  payment. 

(b)  Deposit  of  payments. 
1738e.              Interest  of  new  obligations. 

(a)  Rate  of  interest. 

(b)  Currency  of  payment,  deposits. 

(c)  Interest  previously  paid. 
1738f.              Environmental  framework  agreements. 

(a)  Authority. 

(b)  Requirements. 

(c)  Administering  body. 

1738g.  Enterprise   for  the   Americas   environ- 

mental funds. 

(a)  Establishment. 

(b)  Investment. 

1738h.  Disbursement  of  environmental  funds. 

17381.  Environment  for  the  Americas  Board. 

(a)  Establishment. 

(b)  Membership  and  chairperson. 

(c)  Responsibilities. 
1738J.               Oversight. 

1738k.  Eligible  activities  and  grantees. 

(a)  Eligible  entities. 

(b)  Regulation. 

(c)  Setting  of  priorities. 

(d)  Grants. 

(e)  Priority. 

1738L  Encouraging    multilateral    debt    dona- 

tions. 

(a)  Encouraging    donations    from 

official  creditors. 

(b)  Encouraging    donations    from 

other  sources. 
1738m.  Annual  report  to  Congress. 

(a)  In  general. 

(b)  Supplemental  views  in  annual 

report. 
1738n.  Consultations  with  Congress. 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  1431,  1446c-l, 
1736f-l,  1736n.  1736o,  1765b,  2209b,  5201,  5603,  5693, 
5713  of  this  title;  title  13  section  301;  title  16  section 
1537;  title  22  sections  1922,  2151a,  2167,  2292n,  2353, 
2354,  2362,  2370,  2371,  2394,  2455,  2775,  5413,  5425;  title 
46  App.  section  1241f . 

§  1691.  United  States  policy 

It  is  the  policy  of  the  United  States  to  use  its 
abundant  agricultural  productivity  to  promote 
the  foreign  policy  of  the  United  States  by  en- 
hancing the  food  security  of  the  developing 
world  through  the  use  of  agricultural  commod- 
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ities  and  local  currencies  accruing  under  this 
chapter  to— 

(1)  combat  world  hunger  and  malnutrition 
and  their  causes; 

(2)  promote  broad-based,  equitable,  and  sus- 
tainable development,  including  agricultural 
development; 

(3)  expand  international  trade; 

(4)  develop  and  expand  export  markets  for 
United  States  agricultural  commodities;  and 

(5)  foster  and  encourage  the  development 
of  private  enterprise  and  democratic  partici- 
pation in  developing  countries. 

(As  amended  Nov.  28,  1990,  Pub.  L.   101-624, 
title  XV,  §  1512,  104  Stat.  3633.) 

Amendbo:nts 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  declar- 
ing policy  of  United  States  to  expand  trade,  develop 
export  markets,  encourage  economic  development  and 
private  enterprise  in  developing  countries,  improve 
local  food  production  and  promote  foreign  policy,  and 
requiring  President  to  give  priority  to  countries  most 
affected  by  food  shortages,  encourage  other  donors, 
link  assistance  to  local  agricultural  and  related  devel- 
opment, seek  expanded  markets  for  American  com- 
modities, and  recognize  and  support  American  farm 
economy. 

Effective  Date  of  1990  Amendment 

Section  1513  of  Pub.  L.  101-624  provided  that:  "The 
amendment  made  by  section  1512  [enacting  sections 
1736g-l  and  1737  to  1738m  of  this  title,  amending  this 
section  and  sections  1691a,  1701  to  1705,  1721  to  1726a, 
1727  to  1727e,  1731  to  1736,  1736a  to  1736f,  and  1736g 
of  this  title,  and  enacting  provisions  set  out  as  a  note 
under  this  section]  shall  become  effective  on  January 
1,  1991." 

Short  Title  of  1990  Amendment 

Section  1501  of  title  XV  of  Pub.  L.  101-624  provided 
that:  "This  title  [see  Tables  for  classification]  may  be 
cited  as  the  'Agricultural  Development  and  Trade  Act 
of  1990'." 

Section  1511  of  Pub.  L.  101-624  provided  that:  "This 
subtitle  [subtitle  A  (§§  1511-1517)  of  title  XV  of  Pub. 
L.  101-624,  enacting  sections  1706,  1736g-l  and  1737  to 
1738m  of  this  title  and  sections  1241g  to  1241v  of  Ap- 
pendix to  Title  46,  Shipping,  amending  this  section 
and  sections  1431,  1691a,  1701  to  1705,  1721  to  1726a, 
1727  to  1727e,  1731  to  1736g,  1736o,  1736bb-6  of  this 
title,  and  section  124 If  of  Appendix  to  Title  46,  and 
enacting  provisions  set  out  as  notes  under  this  section] 
may  be  cited  as  the  'Mickey  Leland  Pood  for  Peace 
Act'." 

Short  Title 

Section  1  of  act  July  10,  1954,  as  amended  by  act 
Nov.  28,  1990,  Pub.  L.  101-624.  title  XV,  §  1512,  104 
Stat.  3633,  provided  that:  "This  Act  [enacting  this 
chapter]  may  be  cited  as  the  'Agricultural  Trade  De- 
velopment and  Assistance  Act  of  1954'." 

Food  Aid  and  Market  Development 

Pub.  L.  100-418,  title  IV,  §  4311,  Aug.  23,  1988,  102 
Stat.  1400,  which  declared  it  to  be  the  policy  of  the 
United  States  to  use  food  aid  and  agriculturally-relat- 
ed foreign  economic  assistance  programs  more  effec- 
tively to  develop  markets  for  United  States  agricultur- 
al commodities  and  products,  and  which  directed  the 
President  (or,  as  appropriate,  the  Secretary  of  Agricul- 
ture) to  encourage  recipient  coimtries  imder  food  as- 
sistance agreements  entered  into  under  any  program 
administered  by  the  Secretary  to  agree  to  give  prefer- 
ence to  United  States  food  and  food  products  in  future 


food  purchases,  was  repealed  by  Pub.  L.  101-624,  title 
XV,  §  1571,  Nov.  28,  1990,  104  Stat.  3702. 

Executive  Order  No.  12220 

Ex.  Ord.  No.  12220,  June  27,  1980,  45  F.R.  44245, 
which  provided  for  delegation  of  administrative  func- 
tions relating  to  agricultural  trade  development,  was 
revoked  by  section  6  of  Ex.  Ord.  No.  12752,  Feb.  25, 
1991,  56  F.R.  8256,  set  out  below. 

Ex.  Ord.  No.  12752.  Implementation  of  Agricultural 
Trade  Develop»«ent  and  Assistance  Act  of  1954,  as 
Amended,  and  Food  for  Progress  Act  of  1985,  as 
Amended 

Ex.  Ord.  No.  12752,  Feb.  25,  1991.  56  F.R.  8255,  pro- 
vided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States  of 
America,  including  the  Agricultural  Trade  Develop- 
ment and  Assistance  Act  of  1954  [7  U.S.C.  1691  et 
seq.],  as  amended  by  Public  Law  101-624  ("Agricultur- 
al Trade  Development  Act"),  the  Food  for  Progress 
Act  of  1985  [7  U.S.C.  1736o],  as  amended  by  Public 
Law  101-624  ("Pood  for  Progress  Act"),  and  section 
301  of  title  3  of  the  United  States  Code,  it  is  hereby  or- 
dered as  follows: 

Section  1.  Establishment  of  Programs,  There  is 
hereby  established: 

(a)  a  program  under  title  1  of  the  Agricultural  Trade 
Development  Act  [7  U.S.C.  1701  et  seq.]  to  provide  for 
the  sale  of  agricultural  commodities  to  developing 
countries.  Such  program  shall  be  implemented  by  the 
Secretary  of  Agriculture  (hereafter  referred  to  as  the 
"Secretary"). 

(b)  a  program  under  title  II  of  the  Agricultural 
Trade  Development  Act  [7  U.S.C.  1721  et  seq.]  to  pro- 
vide for  the  donation  of  agricultural  commodities  to 
foreign  countries.  Such  program  shall  be  implemented 
by  the  Administrator  of  the  Agency  for  International 
Development  (hereafter  referred  to  as  the  "Adminis- 
trator"). 

(c)  a  program  under  title  III  of  the  Agricultural 
Trade  Development  Act  [7  U.S.C.  1727  et  seq.]  to  pro- 
vide for  the  donation  of  agricultural  commodities  to 
least  developed  countries.  Such  program  shall  be  im- 
plemented by  the  Administrator. 

Sec  2.  International  Negotiations  and  Accounting 
for  Foreign  Currencies,  (a)  The  Secretary  with  respect 
to  title  I,  and  the  Administrator  with  respect  to  titles 
II  and  III  of  the  Agricultural  Trade  Development  Act, 
shall  negotiate  and  execute  agreements  under  the  Ag- 
ricultural Trade  Development  Act  in  accord  with  sec- 
tion 112b  of  title  I  [sic]  of  the  United  States  Code  and 
applicable  regulations  and  procedures  of  the  Depart- 
ment of  State. 

(b)(1)  Foreign  currencies  that  accrue  to  the  United 
States  under  titles  I  and  III  of  the  Agricultural  Trade 
Development  Act  may  be  used  for  the  purposes  set 
forth  in  section  104  and  section  306  of  that  Act  [7 
U.S.C.  1704,  1727e],  respectively,  in  amounts  consist- 
ent with  applicable  provisions  of  law  and  agreements. 
Such  foreign  currencies  shall  be  subject  to  regulations 
of  the  Department  of  the  Treasury  governing  the  pur- 
chase, custody,  deposit,  transfer,  and  sale  of  foreign 
currencies  received  under  the  Agricultural  Trade  De- 
velopment Act. 

(2)  The  Director  of  the  Office  of  Management  and 
Budget  (hereafter  referred  to  as  the  "Director")  shall 
determine  the  amount  of  foreign  currencies  to  be  used 
for  the  purposes  of  section  104(c)(8)  of  the  Agricultur- 
al Trade  Development  Act,  and  such  purposes  shall  be 
carried  out  by  the  agencies  with  authority  to  pay  the 
obligations  abroad.  The  purposes  of  the  remaining 
paragraphs  of  section  104(c)  of  that  Act  shall  be  car- 
ried out  by  the  Department  of  Agriculture,  utilizing, 
where  appropriate,  the  expertise  of  other  agencies. 

(3)  The  Secretary  and  Administrator  shall  transmit 
the  reports  required  by  the  provisions  of  paragraph  5 
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of  the  Act  of  August  13,  1957  (71  Stat.  345;  7  U.S.C. 
1704a),  as  related  to  the  use  of  foreign  currencies  ac- 
cruing under  title  I  and  title  III  of  the  Agricultural 
Trade  Development  Act,  respectively. 

Sec.  3.  Policy  Coordination,  (a)  To  ensure  policy  co- 
ordination of  assistance  provided  under  the  Agricul- 
tural Trade  Development  Act  and  the  Pood  for 
Progress  Act,  there  is  hereby  established  a  Pood  As- 
sistance Policy  Council  (hereafter  referred  to  as  the 
"Council"). 

(b)  The  Council  will  include  senior  representatives 
of  the  Department  of  Agriculture,  the  Agency  for 
International  Development,  the  Department  of  State, 
and  the  Office  of  Management  and  Budget.  Meetings 
of  the  Coimcil  shall  be  called  by  the  Secretary  or  his 
designee  at  the  request  of  any  senior  representative  of 
the  Council. 

(c)  The  Council  shall  advise  the  President  on  appro- 
priate policies  under  the  Agricultural  Trade  Develop- 
ment Act  and  the  Pood  for  Progress  Act  and  shall  co- 
ordinate decisions  on  allocations  and  other  policy 
issues,  as  well  as  prepare  the  report  required  by  sec- 
tion 407(g)(1)  of  the  Agricultural  Trade  Development 
Act  C7  U.S.C.  1736a(g)(l)]. 

(d)  As  necessary  for  effective  coordination,  the 
Coimcil  shall  provide  its  advice  to  the  President 
through  the  appropriate  Cabinet-level  body. 

Sec.  4.  Delegation  of  Responsibilities,  (a)  The  consul- 
tation required  by  section  401(a)  of  the  Agricultural 
Trade  Development  Act  [7  U.S.C.  1731(a)]  shall  be  un- 
dertaken through  the  Coimcil. 

(b)  The  function  conferred  upon  the  President  in 
section  403(j)  of  the  Agricultiural  Trade  Development 
Act  [7  U.S.C.  1733(j)]  is  hereby  delegated  to  the  Secre- 
tary of  State. 

(c)  The  function  conferred  upon  the  President  by 
section  407(h)  of  the  Agricultural  Trade  Development 
Act  [7  U.S.C.  1736a(h)]  is  hereby  delegated  to  the  Ad- 
ministrator. 

(d)  The  functions  conferred  upon  the  President  by 
section  411  of  the  Agricultural  Trade  Development 
Act  [7  U.S.C.  1736e]  are  hereby  delegated  to  the  Secre- 
tary, in  consultation  with  the  Council  and  the  Depart- 
ment of  the  Treasury. 

(e)  The  functions  conferred  upon  the  President  by 
section  412(c)  of  the  Agricultural  Trade  Development 
Act  [7  U.S.C.  1736f(c)3  are  hereby  delegated  to  the  Di- 
rector, who  shall  consult  with  the  Council  on  these 
functions. 

(f)  The  functions  conferred  upon  the  President  by 
title  V  of  the  Agricultural  Trade  Development  Act  [7 
U.S.C.  1737]  are  hereby  delegated  to  the  Administra- 
tor. 

(g)  The  functions  conferred  upon  the  President  by 
the  Pood  for  Progress  Act,  as  amended  [7  U.S.C. 
17360],  are  hereby  delegated  to  the  Secretary. 

Sec.  5.  Regvlatory  Review,  Policies,  regulations,  and 
analyses  required  by  this  Executive  order  shall  be 
fully  consistent  with  the  standards  and  criteria,  analy- 
ses and  procedures  set  forth  in  Executive  Order  Nos. 
12291  and  12498  [5  U.S.C.  601  notes]. 

Sec  6.  Revocations,  Executive  Order  No.  12220  of 
June  27,  1980,  and  Executive  Order  No.  12583  of  Feb- 
ruary 19, 1987,  are  revoked. 

George  Bush. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1701,  1727, 
1727b.  1727e  of  this  title. 

§  1691a.  Global  food  aid  needs 

In  view  of  the  principal  findings  of  the  Na- 
tional Research  Council  of  the  National  Acade- 
my of  Sciences  that  doubling  food  aid  above 
1990  levels  of  about  10,000,000  metric  tons  per 
year  would  be  necessary  to  meet  projected 
global  food  needs  throughout  the  decade  of  the 
nineties,  it  is  the  sense  of  Congress  that  the 
President  should— 


(1)  increase  the  contributions  of  food  aid  by 
the  United  States,  and  encourage  other  donor 
coimtries  to  increase  their  contributions 
toward  meeting  new  food  aid  requirements; 
and 

(2)  encourage  other  advanced  nations  to 
make  increased  food  aid  contributions  to 
combat  world  hunger  and  malnutrition,  par- 
ticularly through  the  expansion  of  interna- 
tional food  and  agricultural  assistance  pro- 
grams. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV,  §  1512,  104  Stat.  3633.) 

Amendbients 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  urging 
President  to  maintain  United  States  food  assistance 
and  encourage  other  countries  to  increase  their  contri- 
butions, in  order  to  meet  annual  goal  of  World  Pood 
Conference  of  providing  10,000,000  tons  of  food  assist- 
ance annually  for  needy  nations. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1. 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 

SUBCHAPTER  II— TRADE  AND 
DEVELOPMENT  ASSISTANCE 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  1431,  1731, 
1734,  1736a,  1736d,  1736e,  1736f,  1736o,  1736bb-6, 
1738c,  1743,  1766b,  5676  of  this  title;  title  22  sections 
2103,  2291;  title  46  App.  section  1241f . 

§  1701.  Trade  and  development  assistance 

(a)  In  general 

The  President  shall  establish  a  program 
imder  this  subchapter  to  provide  for  the  sale  of 
agricultural  commodities  to  developing  coun- 
tries for  dollars  on  credit  terms,  or  for  local  cur- 
rencies (including  for  local  currencies  on  credit 
terms)  for  use  imder  this  subchapter.  Such  pro- 
gram shall  be  implemented  by  the  Secretary. 

(b)  General  authority 

To  carry  out  the  policies  and  accomplish  the 
objectives  described  in  section  1691  of  this  title, 
the  Secretary  may  negotiate  and  execute  agree- 
ments with  developing  coimtries  to  finance  the 
sale  and  exportation  of  agricultural  commod- 
ities to  such  countries. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV,  §  1512,  104  Stat.  3633.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  authoriz- 
ing President  to  negotiate  agreements  with  friendly 
countries  for  sales  of  commodities  for  dollars  on  credit 
terms,  or  for  foreign  currencies,  on  credit  or  on  terms 
permitting  conversion  to  dollars,  setting  minimimi 
level  for  sales  in  foreign  cmrencies,  limiting  extent  of 
sales  for  foreign  currency  to  amounts  that  can  be  pro- 
ductively used  in  private  sector  of  foreign  country,  and 
requiring  that  sales  for  foreign  currency  through  fi- 
nancial intermediaries  be  on  terms  and  conditions 
specified  in  agreements. 
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Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 

Ibo^lementation  of  Program 

Program  under  this  subchapter  to  provide  for  sale  of 
agricultural  commodities  to  developing  coimtries  to  be 
implemented  by  Secretary  of  Agriculture,  see  Ex.  Ord. 
No.  12752,  §  1(a),  Feb.  25.  1991,  56  P.R.  8255.  set  out  as 
a  note  under  section  1691  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  22  section  1922. 

§  1702.  Eligible  countries 

(a)  In  general 

A  country  shall  be  considered  to  be  a  develop- 
ing country  and  eligible  for  assistance  under 
this  subchapter  if  such  country  has  a  shortage 
of  foreign  exchange  earnings  and  has  difficulty 
meeting  all  of  its  food  needs  through  commer- 
cial channels,  as  determined  by  the  Secretary. 

(b)  Priority 

In  determining  whether  and  to  what  extent 
agricultural  commodities  will  be  made  available 
to  developing  countries  under  this  subchapter, 
the  Secretary  shall  give  priority  to  developing 
countries  that— 

(1)  demonstrate  the  greatest  need  for  food; 

(2)  are  imdertaking  measures  for  economic 
development  purposes  to  improve  food  securi- 
ty and  agricultural  development,  alleviate 
poverty,  and  promote  broad-based  equitable 
and  sustainable  development;  and 

(3)  have  the  demonstrated  potential  to 
become  commercial  markets  for  competitively 
priced  United  States  agricultural  commod- 
ities. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV,  §  1512, 104  Stat.  3634.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  authoriz- 
ing Commodity  Credit  Corporation  to  finance  sales 
from  its  own  and  private  stocks,  and  allowing  it,  upon 
request,  to  serve  as  purchasing  and/or  shipping  agent. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  \mder  section  1691  of  this  title. 

§  1703.  Terms  and  conditions  of  sales 
(a)  Payment 

(1)  Dollars 

Except  as  provided  in  paragraph  (2),  agree- 
ments under  this  subchapter  shall  require 
that  pajnnent  for  agricultural  commodities  be 
made  in  dollars. 

(2)  Local  currencies 

(A)  In  general 

The  Secretary  may  permit  a  recipient 
country  to  make  pajnnent  under  an  agree- 
ment under  this  subchapter  in  the  local  cur- 
rency of  such  coimtry  in  order  to  use  the 
proceeds  from  such  payments  to  carry  out 
activities  under  section  1704  of  this  title. 


(B)  Rates  of  exchange 

Pa3nnents  in  local  currency  shall  be  at 
rates  of  exchange  that  are  no  less  favorable 
than  the  highest  exchange  rate  legally  ob- 
tainable in  the  country  and  that  are  no  less 
favorable  than  the  highest  exchange  rate 
obtainable  by  any  other  country. 

(b)  Interest 

Such  agreements  shall  provide  that  interest 
accrue  on  the  payment  deferred  imder  such 
agreement  at  a  concessional  rate  as  determined 
appropriate  by  the  Secretary. 

(c)  Duration 

Payments  required  under  such  agreements 
may  be  made  in  reasonable  annual  amounts 
over  the  period  (not  less  than  10  nor  more  than 
30  years  from  the  date  of  the  last  delivery  of 
commodities  in  each  year  under  such  agree- 
ment) specified  in  the  agreement. 

(d)  Deferral  of  payments 

The  Secretary  may  defer  the  date  on  which 
the  recipient  country  is  required  to  begin 
making  payment,  imder  such  agreements,  for  a 
period  of  not  in  excess  of  7  years  after  the  date 
of  the  last  delivery  of  commodities  in  each  year 
xmder  the  agreement,  and  interest  shall  be  com- 
puted from  the  date  of  such  last  delivery. 

(e)  Delivery  of  commodities 

Delivery  of  the  commodities  shall  be  made  in 
accordance  with  the  terms  of  the  agreement. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV,  §  1512,  104  Stat.  3634.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  requir- 
ing President  to  consider  efforts  of  recipients  to  in- 
crease agricultural  production,  determine  amount 
needed  in  foreign  currencies,  protect  other  markets 
for  United  States  commodities,  make  sales  only  to 
friendly  countries,  use  private  trade  channels  when- 
ever practicable,  consider  expansion  of  markets,  pre- 
vent resale  by  recipients,  obtain  favorable  exchange 
rates,  emphasize  production  of  food  crops,  assist 
friendly  countries  in  avoiding  Commimist  domination, 
require  payment  of  at  least  5  per  centimi  of  purchase 
price  upon  delivery  in  dollars  or  convertible  currency, 
obtain  commitments  from  recipients  to  publicize 
source  of  food,  require  convertibility  of  foreign  curren- 
cies, avoid  displacement  of  sales  that  would  otherwise 
have  been  made,  assure  United  States  obtains  fair 
share  in  increase  of  commercial  purchases  by  recipi- 
ents, assure  convertibUity  of  foreign  currencies  at  uni- 
form exchange  rates,  and  favor  countries  promoting 
private  sector  in  allocation  of  commodities. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  K  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 

§  1704.  Use  of  local  currency  payment 

(a)  In  general 

Agreements  under  this  subchapter  may  pro- 
vide that  the  Secretary  shall  use  payments 
made  in  local  ciurencies  by  the  recipient  coim- 
try in  accordance  with  this  section. 
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(b)  Special  account 

Foreign  currencies  received  by  the  Secretary 
under  this  subchapter  shall  be  deposited  in  a 
separate  account,  that  may  be  interest-bearing, 
to  the  credit  of  the  United  States  and  such  cur- 
rencies and  interest  thereon  shall  be  used  as 
provided  for  in  this  section. 

(c)  Activities 

The  proceeds  from  the  payments  referred  to 
in  subsection  (a)  of  this  section  may  be  used  in 
the  recipient  country  for  the  following: 

(1)  Trade  development 

To  carry  out  programs  to  help  develop  mar- 
kets for  United  States  agricultural  commod- 
ities on  a  mutually  beneficial  basis  in  the  re- 
cipient country. 

(2)  Agricultural  development 

To  support— 

(A)  increased  agricultural  production,  in- 
cluding availability  of  agricultural  inputs, 
with  emphasis  on  small  farms,  processing  of 
agricultural  commodities,  forestry  manage- 
ment, and  land  and  water  management; 

(B)  credit  policies  for  private-sector  agri- 
culture development; 

(C)  establishment  and  expansion  of  insti- 
tutions for  basic  and  applied  agricultural  re- 
search and  the  use  of  such  research 
through  development  of  extension  services; 
and 

(D)  programs  to  control  rodents,  insects, 
weeds,  and  other  animal  or  plant  pests. 

(3)  Agricultural  business  development  loans 

To  make  loans  to  United  States  business  en- 
tities (including  cooperatives)  and  branches, 
subsidiaries,  or  affiliates  of  such  entities  for 
agricultural  business  development  and  agri- 
cultural trade  expansion  in  such  recipient 
countries. 

(4)  Agricultural  facilities  loans 

To  make  loans  to  domestic  or  foreign  enti- 
ties (including  cooperatives)  for  the  establish- 
ment of  facilities  for  aiding  in  the  utilization 
or  distribution  of,  or  otherwise  increasing  the 
consiunption  of  and  markets  for.  United 
States  agricultural  products. 

(5)  Trade  promotion 

To  promote  agricultural  trade  development, 
imder  procedures  established  by  the  Secre- 
tary, by  making  loans  or  through  other  activi- 
ties (including  trade  fairs)  that  the  Secretary 
determines  to  be  appropriate. 

(6)  Private  sector  agricultural  trade  development 

To  conduct  private  sector  agricultural  trade 
development  activities  in  the  recipient  coim- 
try,  as  determined  appropriate  by  the  Secre- 
tary. 

(7)  Research 

To  conduct  research  in  agriculture,  forest- 
ry, and  aquaculture,  including  collaborative 
research  which  is  mutually  beneficial  to  the 
United  States  and  the  recipient  coimtry. 

(8)  United  States  obligations 

To  make  pajrments  of  United  States  obliga- 
tions (including  obligations  entered  into  pur- 
suant to  other  laws). 


(d)  Fiscal  requirements  regarding  use  of  local  curren- 
cies 

(1)  Exemption 

Section  1306  of  title  31  shall  not  apply  to 
local  currencies  used  by  the  President  under 
paragraphs  (1)  through  (7)  of  subsection  (c) 
of  this  section. 

(2)  Use  of  currencies  by  other  agencies 

Any  department  or  agency  of  the  Federal 
Government  other  than  the  Department  of 
Agriculture  using  any  such  local  currencies 
for  a  purpose  for  which  funds  have  been  ap- 
propriated shall  reimburse  the  Commodity 
Credit  Corporation  in  an  amount  equivalent 
to  the  dollar  value  of  the  currencies  used. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV,  §  1512, 104  Stat.  3635.) 

Amendiiemts 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  authoriz- 
ing President  to  use  local  currencies  received  as  pay- 
ments to  pay  United  States  obligations,  for  agricultur- 
al market  development,  for  educational  and  cultural 
exchange,  for  scientific  activities,  for  purchase  of  real 
property  abroad,  for  purchase  of  foreign  books,  peri- 
odicals, etc.,  for  United  States  libraries,  to  meet  emer- 
gency relief  requirements,  for  loans  to  United  States 
businesses  for  trade  expansion  and  to  firms  for  devel- 
opment of  facilities  increasing  market  for  commod- 
ities, for  loans  to  recipients  to  improve  food  produc- 
tion and  marketing,  to  purchase  goods  and  services  for 
other  friendly  coimtries,  to  pay  for  food  production  as- 
sistance programs,  for  sale  for  dollars  to  United  States 
citizens,  to  pay  for  animal  and  plant  pest  control,  and 
provisions  relating  to  application  of  section  1306  of 
title  31,  and  to  use  of  currencies  of  which  United 
States  has  amounts  in  excess  of  needs  for  next  two 
fiscal  years. 

Effective  Date  of  1990  Amendaient 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 

Use  of  Foreign  Currencies 

Foreign  currencies  accruing  to  United  States  under 
this  subchapter  may  be  used  for  purposes  set  forth  in 
this  section,  see  Ex.  Ord.  No.  12752.  §  2(b)(1),  (2).  Feb. 
25,  1991,  56  F.R.  8255,  set  out  as  a  note  under  section 
1691  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1703.  1856  of 
this  title:  title  22  section  1922;  title  50  section  98c. 

§  1704a.  Agreements  for  use  of  foreign  currencies;  re- 
ports to  Congress 

Transmission  of  Reports 

For  provisions  requiring  Secretary  of  Agriculture 
and  Administrator  of  Agency  for  International  Devel- 
opment to  transmit  reports  required  by  this  section  as 
related  to  use  of  foreign  currencies  accruing  under 
subchapters  II  and  III-A  of  this  chapter,  see  section 
2(b)(3)  of  Ex.  Ord.  No.  12752.  Feb.  25.  1991.  56  F.R. 
8255.  set  out  as  a  note  under  section  1691  of  this  title. 

§  1705.  Value-added  foods 

(a)  Policy 

Congress  declares  it  to  be  the  policy  of  the 
United  States  to  assist  developing  countries 
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that  are  or  have  been  recipients  of  high  pro- 
tein, blended,  or  fortified  foods  under  subchap- 
ter III  of  this  chapter  to  continue  to  combat 
hunger  and  malnutrition  among  the  lower 
income  segments  of  the  population  of  such 
countries,  especially  children,  through  the  con- 
tinued provision  of  such  foods  under  this  sub- 
chapter. 

(b)  Partial  waiver  of  repayment 

In  implementing  the  policy  declared  in  sub- 
section (a)  of  this  section,  the  Secretary,  in  en- 
tering into  agreements  for  the  sale  of  high  pro- 
tein, blended,  or  fortified  foods  under  this  sub- 
chapter with  countries  that— 

(1)  provide  assurances  that  the  benefits  of 
any  waiver  granted  under  this  subsection  will 
be  passed  on  to  the  individual  recipients  of 
such  foods;  and 

(2)  have  a  reasonable  potential  for  transfer- 
ring benefits  of  such  waiver  to  commercial 
purchasers  of  such  foods; 

may  make  provisions  for  a  waiver  of  payment 
of  not  to  exceed  an  amount  equal  to  the  value 
of  that  part  of  the  product  that  is  attributable 
to  the  costs  of  processing,  enrichment,  or  forti- 
fication of  such  product. 

(c)  Minimize  impact 

In  implementing  this  section,  the  Secretary 
shall,  to  the  extent  practicable,  minimize  the 
impact  of  this  section  on  other  commercial  and 
concessional  sales  of  whole  grains. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV,  §  1512, 104  Stat.  3636.) 

Amendments 

1990~Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  estab- 
lishing a  special  account  for  foreign  currencies,  requir- 
ing departments  using  such  funds  to  reimburse  Com- 
modity Credit  Corporation,  and  requiring  President  to 
use  such  funds  to  reduce  any  deficit  in  United  States 
balance  of  payments. 

EFFEcrrvE  Date  of  1990  Aisendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  22  section  2291a. 

§  1706.  "Debt-for-health-and-protection  swap"  defined 
(a)  Definition 

For  purposes  of  this  section,  the  term  "debt- 
for-health-and-protection  swap"  means  the  vol- 
untary cancellation  of  the  foreign  debt  of  the 
government  of  a  foreign  country  in  exchange 
for— 

(1)  the  making  available  by  such  country,  to 
a  grantee  imder  subsection  (b)  of  this  section, 
local  currencies  (including  through  the  issu- 
ance of  bonds)  to  be  used  only  for  eligible 
projects  involving  the  research,  study,  preven- 
tion, or  control  of  animal  and  plant  pests  and 
diseases  in  that  country;  or 

(2)  the  financial  and  policy  commitment  of 
such  coimtry  to  research,  study,  prevent,  or 
control  animal  and  plant  pests  and  diseases  in 
that  coimtry. 


(b)  Assistance  for  commercial  debt  swap 

(1)  Grants 

The  Secretary  is  authorized  to  furnish  as- 
sistance in  the  form  of  grants,  on  such  terms 
and  conditions  as  the  Secretary  determines  to 
be  necessary  and  appropriate,  to  United 
States  and  foreign  nongovernmental  organi- 
zations, including  colleges  and  universities, 
for  the  purchase  of  discounted  external  com- 
mercial debt  of  a  foreign  government  (on  the 
secondary  market)  to  be  canceled  under  the 
terms  of  an  agreement  that  is  entered  into  by 
the  Secretary  with  that  government  as  part 
of  a  debt-f or-health-and-protection  swap. 

(2)  Interest  on  grants 

The  recipient  of  a  grant  imder  this  section 
(or  any  subgrantee  of  such  recipient)  may 
retain  the  interest  earned  on  the  proceeds  of 
any  resulting  debt-for-health-and-protection 
swap  if  such  recipient  (or  subgrantee)  dis- 
burses such  funds  for  approved  program  pur- 
poses, and  such  interest  need  not  be  deposited 
in  the  Treasury  of  the  United  States  and  is 
not  subject  to  further  appropriations  by  Con- 
gress. 

(3)  Reinvestment  of  interest 

Interest  accrued  in  accordance  with  para- 
graph (2)  shall  be  reinvested  by  the  recipient 
of  the  grant  under  this  section  in  an  approved 
project  in  the  host  country  or  used  for  the  es- 
tablishment of  an  endowment  for  the  purpose 
for  which  the  grant  was  provided. 

(c)  Eligible  projects 

(1)  Mutual  benefit 

The  Secretary  shall  ensure  that  a  debt-for- 
health-and-protection  swap  under  this  section 
is  designed  to  be  of  mutual  benefit  to  both 
the  agricultural  sector  of  the  United  States 
and  the  agricultural  sector  of  the  recipient 
coimtry. 

(2)  Identification  of  immediate  areas  of  need 

In  cooperation  with  the  Agency  for  Interna- 
tional Development,  international  organiza- 
tions, domestic  or  foreign  nongovernmental 
organizations,  colleges,  and  universities,  the 
Secretary  shall  attempt  to  identify  those 
areas  which,  because  of  their  imminent 
threat  to  agriculture,  are  in  particular  need  of 
inunediate  attention  in  terms  of  supporting 
and  promoting  the  prevention  or  control  of 
plant  and  animal  pests  and  diseases  in  the 
Western  Hemisphere. 

(d)  Terms  and  conditions  of  exchange 

(1)  Regulations 

Not  later  than  180  days  after  November  28, 
1990,  the  Secretary  shall  issue  regulations  to 
implement  this  section.  Such  regulations 
shall  include  provisions— 

(A)  that  describe  the  general  terms  and 
conditions  necessary  for  any  proposed  ex- 
change to  gain  approval  under  paragraph 
(2);  and 

(B)  to  protect  against  the  use  of  any  as- 
sistance provided  under  subsection  (b)  of 
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this  section  that  is  contrary  to  the  provi- 
sions of  this  section. 

(2)  Other  assistance 

Grants  made  under  this  section  are  intend- 
ed to  supplement,  and  not  to  be  a  substitute 
for,  any  assistance  that  is  otherwise  available 
to  a  foreign  coimtry  from  the  Department  of 
Agriculture. 

(3)  Prohibition 

The  Department  of  Agriculture  is  prohibit- 
ed from  accepting  any  title  or  interest  in  any 
project  or  program  under  this  section,  or  any 
interest  accrued  on  thd  amount  of  the  grant, 
as  a  condition  of  the  debt-f  or-health-and-pro- 
tection  swap. 

(e)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  such 
sums  as  may  be  necessary  to  carry  out  this  sec- 
tion. 

(Pub.  L.  101-624,  title  XV,  §  1517,  Nov.  28,  1990, 
104  Stat.  3664.) 

Codification 

Section  was  enacted  as  part  of  the  Mickey  Leland 
Food  for  Peace  Act,  and  also  as  part  of  the  Agricultur- 
al Development  and  Trade  Act  of  1990  and  the  Pood, 
Agriculture,  Conservation,  and  Trade  Act  of  1990,  and 
not  as  part  of  the  Agricultural  Trade  Development 
and  Assistance  Act  of  1954  which  comprises  this  chap- 
ter. 

Prior  Provisions 

A  prior  section  1706,  acts  July  10,  1954,  ch.  469,  title 

I.  §  106,  68  Stat.  457;  Aug.  12,  1955,  ch.  873,  §  2.  69  Stat. 
721;  Aug.  8,  1961,  Pub.  L.  87-128,  title  II,  §  201(4),  75 
Stat.  307;  Dec.  16.  1963,  Pub.  L.  88-205.  pt.  IV,  §  403 
(c)(1).  77  Stat.  390;  Nov.  11.  1966.  Pub.  L.  89-808. 
§  2(B).  80  Stat.  1532;  Dec.  20.  1975,  Pub.  L.  94-161.  title 

II,  §  205.  89  Stat.  852;  Aug.  3.  1977.  Pub.  L.  95-88.  title 
II.  §  211(b)(2).  91  Stat.  551;  Oct.  6.  1978.  Pub.  L. 
95-424.  title  I.  §  102(b)(2)(C),  92  Stat.  941;  Dec.  29, 
1981,  Pub.  L.  97-113,  title  IV.  §  401(6).  95  Stat.  1537; 
Dec.  23.  1985,  Pub.  L.  99-198.  title  XI.  §  1111(f),  (g),  99 
Stat.  1475,  related  to  payments  for  commodities  and 
use  of  proceeds  prior  to  the  general  revision  of  this 
chapter  by  Pub.  L.  101-624,  title  XV.  §  1512.  Nov.  28. 
1990,  104  Stat.  3633. 


§  1707.  Omitted 


Codification 


Section,  acts  July  10,  1954,  ch.  469.  title  I.  §  107.  68 
Stat.  457;  Oct.  8.  1964.  Pub.  L.  88-638.  §  1(11).  78  Stat. 
1036;  Sept.  6,  1965.  Pub.  L.  89-171.  pt.  III.  §  401.  79 
Stat.  662;  Nov.  11,  1966,  Pub.  L.  89-808,  §  2(B),  80  Stat. 
1532.  relating  to  policy  of  encouraging  overseas  sales 
of  commodities,  was  omitted  in  the  general  revision  of 
this  chapter  by  Pub.  L.  101-624.  title  XV.  §  1512.  Nov. 
28,  1990.  104  Stat.  3633. 

§  1707a.  Repealed.  Pub.  L.  101-624,  title  XV,  §  1574, 
Nov.  28, 1990, 104  Stat.  3702 

Section,  Pub.  L.  89-808.  §  4,  Nov.  11,  1966,  80  Stat. 
1538;  Pub.  L.  95-501,  title  I,  §  101.  Oct.  21,  1978.  92 
Stat.  1685;  Pub.  L.  97-98.  title  XII,  §  1201.  Dec.  22. 
1981.  95  Stat.  1274;  Pub.  L.  98-623,  title  IV.  §  405(c), 
Nov.  8,  1984.  98  Stat.  3409;  Pub.  L.  99-198.  title  XI. 
§§  1130.  1131,  Dec.  23.  1985,  99  Stat.  1486;  Pub.  L. 
100-418.  title  IV.  §  4402(b),  Aug.  23,  1988,  102  Stat. 
1400,  provided  for  an  export  credit  sales  program.  See 
section  5621  et  seq.  of  this  title. 


§§  1707b  to  1707d.  Omitted 

Codification 

Sections  were  omitted  as  part  of  the  complete  revi- 
sion of  the  Agricultural  Trade  Act  of  1978  (Pub.  L. 
95-501)  by  Pub.  L.  101-624,  title  XV,  §  1531.  Nov.  28. 
1990.  104  Stat.  3668.  See  chapter  87  (§  5601  et  seq.)  of 
this  title. 

Section  1707b,  Pub.  L.  95-501,  title  II,  §  201.  Oct.  21. 
1978,  92  Stat.  1686.  provided  for  a  program  of  deferred 
payment  sales  of  agricultural  commodities. 

Section  1707c.  Pub.  L.  95-501,  title  II,  §  202.  Oct.  21. 
1978,  92  Stat.  1687.  provided  for  a  program  of  credit 
sales  to  People's  Republic  of  China. 

Section  1707d.  Pub.  L.  95-501.  title  II.  §  203.  Oct.  21. 
1978.  92  Stat.  1687.  defined  "agricultural  commodity". 

§§  1708  to  1715.  Omitted 

Codification 

Sections  were  omitted  in  the  general  revision  of  this 
chapter  by  Pub.  L.  101-624,  title  XV,  §  1512,  Nov.  28, 
1990. 104  Stat.  3633. 

Section  1708.  act  July  10.  1954.  ch.  469,  title  I,  §  108. 
as  added  Dec.  23.  1985.  Pub.  L.  99-198.  title  XI. 
§  1111(h).  99  Stat.  1476.  and  amended  Aug.  23.  1988. 
Pub.  L.  100-418,  title  II.  §  2309.  102  Stat.  1346.  related 
to  agreements  with  financial  intermediaries  in  devel- 
oping countries  for  purchase  of  commodities.  A  prior 
section  1708.  acts  July  10.  1954.  ch.  469.  title  I,  §  108, 
68  Stat.  457;  Oct.  8.  1964.  Pub.  L.  88-638,  §  1(12).  78 
Stat.  1037;  Nov.  11.  1966,  Pub.  L.  89-808,  §  2(B),  80 
Stat.  1533,  which  authorized  Commodity  Credit  Cor- 
poration to  finance  ocean  freight  charges  pursuant  to 
agreements  for  sales  of  agricultural  commodities  for 
foreign  currencies,  was  repealed  by  Pub.  L.  97-113, 
title  IV,  §  401(7),  Dec.  29, 1981,  95  Stat.  1537. 

Section  1709,  acts  July  10,  1954,  ch.  469.  title  I.  §  109, 
68  Stat.  457;  Aug.  13.  1957.  Pub.  L.  85-128,  §  1(1).  71 
Stat.  345;  Sept.  6.  1958,  Pub.  L.  85-931.  §  4.  72  Stat. 
1791;  Sept.  21.  1959,  Pub.  L.  86-341.  title  I,  §  1,  73  Stat. 
606;  Aug.  8,  1961,  Pub.  L.  87-128.  title  II,  §  201(5).  75 
Stat.  307;  Oct.  8.  1964.  Pub.  L.  88-638,  §  1(15),  78  Stat. 
1037;  Nov.  11,  1966,  Pub.  L.  89-808,  §  2(B),  80  Stat. 
1533;  July  29,  1968,  Pub.  L.  90-436.  §  2(b).  82  Stat.  450; 
Dec.  20.  1975,  Pub.  L.  94-161,  title  II.  §  206.  89  Stat. 
853;  Dec.  22.  1981.  Pub.  L.  97-98.  title  XII.  §  1210.  95 
Stat.  1281;  Dec.  29.  1981.  Pub.  L.  97-113.  title  IV. 
§  401(8),  95  Stat.  1537;  Dec.  23,  1985,  Pub.  L.  99-198, 
title  XI.  §  1112(a)(1).  99  Stat.  1478;  Dec.  22.  1987,  Pub. 
L.  100-202,  §  10,  101  Stat.  1329-448.  related  to  self-help 
measures  developing  countries  should  take  before  en- 
tering into  agreements  for  purchases  of  commodities. 

Section  1710.  act  July  10.  1954.  ch.  469.  title  I.  §  110, 
as  added  Nov.  11,  1966,  Pub.  L.  89-808.  §  2(B),  80  Stat. 
1534,  limited  agreements  under  this  subchapter  so 
that  they  would  not  call  for  appropriations  of  more 
than  $1,900,000,000  for  any  calendar  year. 

Section  1711,  act  July  10,  1954,  ch.  469.  title  I.  §  111, 
as  added  Dec.  20.  1975.  Pub.  L.  94-161.  title  II.  §  207.  89 
Stat.  853,  and  amended  Aug.  3,  1977.  Pub.  L.  95-88. 
title  II.  §  202,  91  Stat.  545.  restricted  75%  of  food  aid 
imder  this  subchapter  to  countries  meeting  Interna- 
tional Development  Association  poverty  criterion. 

Section  1712.  act  July  10.  1954.  ch.  469,  title  I,  §  112, 
as  added  Aug.  3,  1977,  Pub.  L.  95-88,  title  II,  |  203,  91 
Stat.  545,  and  amended  H.  Res.  89.  Feb.  5,  1979;  Dec. 
16.  1980.  Pub.  L.  96-533.  title  VII.  §  701(c),  94  Stat. 
3156,  prohibited  financing  of  commodity  sales  to  for- 
eign governments  engaging  in  gross  violations  of 
hirnian  rights. 

Section  1713,  act  July  10,  1954.  ch.  469.  title  I,  §  113. 
as  added  Aug.  3,  1977,  Pub.  L.  95-88,  title  II.  §  204.  91 
Stat.  546,  required  priority  to  be  given  to  financing 
sales  of  food  and  fiber  commodities. 

Section  1714,  act  July  10,  1954,  ch.  469,  title  I,  §  114, 
as  added  Aug.  3,  1977.  Pub.  L.  95-88,  title  II,  §  205,  91 
Stat.  546,  related  to  provision  of  high  protein,  blended 
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and  fortified  foods  to  developing  countries,  and  waiver 
of  repa3anents. 

Section  1715,  act  July  10,  1954,  ch.  469,  title  I,  §  115, 
as  added  Sept.  29,  1977,  Pub.  L.  95-113,  title  XII, 
§  1202,  91  Stat.  955,  and  amended  H.  Res.  89,  Feb.  5, 
1979;  Dec.  22.  1981,  Pub.  L.  97-98,  title  XII,  §  1211,  95 
Stat.  1281,  related  to  commodity  sale  procedures. 

SUBCHAPTER  HI-EMERGENCY  AND 
PRIVATE  ASSISTANCE  PROGRAMS 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  1431, 
1704c,  1705,  1731,  1732.  1736a,  1736d,  1736f,  1736f-l, 
1736bb-6,  1743  of  this  title;  title  10  section  2681;  title 
22  section  2291;  title  46  App.  sections  1241f,  1241u. 


§  1721.  General  authority 

The  President  shall  establish  a  program 
under  this  subchapter  to  provide  agricultural 
commodities  to  foreign  countries  on  behalf  of 
the  people  of  the  United  States  to— 

(1)  address  famine  or  other  urgent  or  ex- 
traordinary relief  requirements; 

(2)  combat  malnutrition,  especially  in  chil- 
dren and  mothers; 

(3)  carry  out  activities  that  attempt  to  alle- 
viate the  causes  of  hunger,  mortality  and 
morbidity; 

(4)  promote  economic  and  community  devel- 
opment; 

(5)  promote  soimd  environmental  practices; 
and 

(6)  carry  out  feeding  programs. 

Such  program  shall  be  implemented  by  the  Ad- 
ministrator. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV,  §  1512, 104  Stat.  3636.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  requir- 
ing President  to  furnish  commodities  to  meet  famine, 
combat  malnutrition,  promote  economic  development 
in  friendly  countries,  and  for  needy  persons  and 
school  lunch  and  preschool  feeding  programs,  setting 
minimum  quantity  for  distribution,  requiring  use  of 
certain  distribution  networks,  requiring  President  to 
consider  benefits  of  distributing  processed  and  pro- 
tein-fortified foods,  nutritional  needs  of  recipients, 
cost  effectiveness  of  particular  commodities,  and  pur- 
poses of  this  subchapter,  requiring  that  75  percent  of 
commodities  distributed  be  in  form  of  processed  or 
fortified  products  or  bagged  commodities,  and  author- 
izing waiver  of  such  75  percent  requirement. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991.  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  imder  section  1691  of  this  title. 

Implementation  of  Program 

Program  under  this  subchapter  to  provide  for  dona- 
tion of  agricultural  commodities  to  foreign  countries 
to  be  implemented  by  Administrator  of  the  Agency  for 
International  Development,  see  Ex.  Ord.  No.  12752, 
§  Kb),  Feb.  25,  1991,  56  F.R.  8255,  set  out  as  a  note 
imder  section  1691  of  this  title. 

§  1722.  Provision  of  agricultural  commodities 
(a)  Emergency  assistance 

Notwithstanding  any  other  provision  of  law, 
the    Administrator   may   provide    agricultural 


commodities  to  meet  emergency  food  needs 
under  this  subchapter  through  governments 
and  public  or  private  agencies,  including  inter- 
governmental organizations  such  as  the  World 
Pood  Program  and  other  multilateral  organiza- 
tions, in  such  manner  and  on  such  terms  and 
conditions  as  the  Administrator  determines  ap- 
propriate to  respond  to  the  emergency. 

(b)  Non-emergency  assistance 

The  Administrator  may  provide  agricultural 
commodities  for  non-emergency  assistance 
under  this  subchapter  through  eligible  organi- 
zations (as  described  in  subsection  (d)  of  this 
section)  that  have  entered  into  an  agreement 
with  the  Administrator  to  use  such  commod- 
ities in  accordance  with  this  subchapter. 

(c)  Uses  of  assistance 

Agricultural  commodities  provided  under  this 
subchapter  may  be  made  available  for  direct 
distribution,  sale,  barter,  or  other  appropriate 
disposition. 

(d)  Eligible  organizations 

To  be  eligible  to  receive  assistance  under  sub- 
section (b)  of  this  section  an  organization  shall 
be- 

(Da  private  voluntary  organization  or  coop- 
erative that  is,  to  the  extent  practicable,  reg- 
istered with  the  Administrator;  or 

(2)  an  intergovernmental  organization,  such 
as  the  World  Pood  Program. 

(e)  Support  for  private  voluntary  organizations  and 
cooperatives 

(1)  In  general 

Of  the  funds  made  available  in  each  fiscal 
year  under  this  subchapter  to  the  Adminis- 
trator, not  less  than  $10,000,000,  and  not 
more  than  $13,500,000,  shall  be  made  avail- 
able in  each  fiscal  year  to  private  voluntary 
organizations  and  cooperatives  to  assist  such 
organizations  and  cooperatives  in— 

(A)  establishing  new  programs  under  this 
subchapter;  and 

(B)  meeting  specific  administrative,  man- 
agement, personnel  and  internal  transporta- 
tion and  distribution  costs  for  carrying  out 
programs  in  foreign  countries  under  this 
subchapter. 

(2)  Request  for  funds 

In  order  to  receive  fimds  made  available 
xmder  paragraph  (1),  a  private  voluntary  or- 
ganization or  cooperative  must  submit  a  re- 
quest for  such  funds  (which  must  be  ap- 
proved by  the  Administrator)  when  submit- 
ting a  proposal  to  the  Administrator  for  an 
agreement  imder  this  subchapter.  Such  re- 
quest for  funds  shall  include  a  specific  expla- 
nation of — 

(A)  the  program  costs  to  be  offset  by  such 
funds; 

(B)  the  reason  why  such  fimds  are  needed 
in  carrying  out  the  particular  assistance 
progpram;  and 

(C)  the  degree  to  which  such  f\mds  will 
improve  the  provision  of  food  assistance  to 
foreign  countries  (particularly  those  in  sub- 
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Saharan  Africa  suffering  from  acute,  long- 
term  food  shortages). 

(3)  Assistance  with  respect  to  sale 

Upon  the  request  of  a  private  voluntary  or- 
ganization or  cooperative,  the  Administrator 
may  provide  assistance  to  that  organization 
or  cooperative  with  respect  to  the  sale  of  agri- 
cultural commodities  made  available  to  it 
under  this  subchapter. 

(f)  Effective  use  of  commodities 

To  ensure  that  agricultural  commodities 
made  available  under  this  subchapter  are  used 
effectively  and  in  the  areas  of  greatest  need,  or- 
ganizations or  cooperatives  through  which  such 
commodities  are  distributed  shall— 

(1)  to  the  extent  feasible,  work  with  indige- 
nous institutions  and  employ  indigenous 
workers; 

(2)  assess  and  take  into  account  nutritional 
and  other  needs  of  beneficiary  groups; 

(3)  help  such  beneficiary  groups  design  and 
carry  out  mutually  acceptable  projects; 

(4)  recommend  to  the  Administrator  meth- 
ods of  making  assistance  available  that  are 
the  most  appropriate  for  each  local  setting; 

(5)  supervise  the  distribution  of  commod- 
ities provided  and  the  implementation  of  pro- 
grams carried  out  under  this  subchapter;  and 

(6)  periodically  evaluate  the  effectiveness  of 
projects  undertaken  under  this  subchapter. 

(g)  Labeling 

Commodities  provided  imder  this  subchapter 
shall,  to  the  extent  practicable,  be  clearly  iden- 
tified with  appropriate  markings  on  the  pack- 
age or  container  of  such  commodity  in  the  lan- 
guage of  the  locality  in  which  such  commod- 
ities are  distributed,  as  being  furnished  by  the 
people  of  the  United  States  of  America. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-508,  title 
I,  §  1204(b)(1),  104  Stat.  1388-11;  Nov.  28,  1990, 
Pub.  L.  101-624,  title  XV,  §1512,  104  Stat. 
3636.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  relating 
to  furnishing  commodities  through  friendly  govern- 
ments, agencies,  and  organizations,  assistance  for  com- 
munity and  other  self-help  activities,  and  multlyear 
agreements  for  distribution  of  commodities  through 
nonprofit  voluntary  agencies  and  cooperatives. 

Subsec.  (e)(1).  Pub.  L.  101-508,  In  Introductory  provi- 
sions, substituted  "the  Administrator,  not  less  than 
$10,000,000,  and  not  more  than  $13,500,000,  shaU  be 
made  avaUable  In  each  fiscal  year  to  private  voluntary 
organizations  and  cooperatives"  for  ''private  voluntary 
organizations  and  cooperatives,  not  less  than 
$10,000,000  and  not  more  than  $13,500,000  shaU  be 
made  available  by  the  Administrator". 

Effective  Date  of  1990  Amendments 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 

Amendment  by  Pub.  L.  101-508  effective  Nov.  29, 
1990,  see  section  1301  of  Pub.  L.  101-508,  set  out  as  a 
note  under  section  511r  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  Is  referred  to  In  section  1724  of  this 
title. 


§  1723.  Generation  and  use  of  foreign  currencies  by 
private  voluntary  organizations  and  cooperatives 

(a)  Local  sale  and  barter  of  commodities 

An  agreement  entered  into  between  the  Ad- 
ministrator and  a  private  volimtary  organiza- 
tion or  cooperative  to  provide  food  assistance 
through  such  organization  or  cooperative  under 
this  subchapter  may  provide  for  the  sale  or 
barter  in  the  recipient  country  of  the  commod- 
ities to  be  provided  under  such  agreement. 

(b)  Minimum  level  of  local  sales 

In  carrying  out  agreements  of  the  type  re- 
ferred to  in  subsection  (a)  of  this  section,  the 
Administrator  shall  permit  private  voluntary 
organizations  and  cooperatives  to  sell,  in  recipi- 
ent countries,  an  amoimt  of  commodities  equal 
to  not  less  than  10  percent  of  the  aggregate 
amounts  of  all  commodities  distributed  under 
non-emergency  programs  under  this  subchapter 
for  each  fiscal  year,  to  generate  foreign  curren- 
cy proceeds  to  be  used  as  provided  in  this  sec- 
tion. 

(c)  Description  of  intended  uses 

A  private  voluntary  organization  or  coopera- 
tive submitting  a  proposal  to  enter  into  a  non- 
emergency food  assistance  agreement  under 
this  subchapter  shall  include  in  such  proposal  a 
description  of  the  intended  uses  of  any  foreign 
currency  proceeds  that  may  be  generated 
through  the  sale,  in  the  recipient  country,  of 
any  commodities  provided  imder  an  agreement 
entered  into  between  the  Administrator  and 
the  organization  or  cooperative. 

(d)  Use 

Foreign  currencies  generated  from  any  par- 
tial or  full  sale  or  barter  of  commodities  by  a 
private  voluntary  organization  or  cooperative 
under  a  non-emergency  food  assistance  agree- 
ment imder  this  subchapter  may— 

(1)  be  used  to  transport,  store,  distribute, 
and  otherwise  enhance  the  effectiveness  of 
the  use  of  agricultural  commodities  provided 
under  this  subchapter; 

(2)  be  used  to  implement  income  generat- 
ing, community  development,  health,  nutri- 
tion, cooperative  development,  agricultural, 
and  other  developmental  activities  within  the 
recipient  country;  or 

(3)  be  invested  and  any  interest  earned  on 
such  investment  may  be  used  for  the  pur- 
poses for  which  the  assistance  was  provided 
to  that  organization,  without  further  appro- 
priation by  Congress. 

(As  amended  Nov.  28,  1990.  Pub.  L.  101-624, 
title  XV,  !  1512, 104  Stat.  3638.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generaUy, 
substituting  present  provisions  for  provisions  relating 
to  the  payment  of  costs  and  charges  by  the  Commodi- 
ty Credit  Corporation  for  packaging,  enrichment,  pres- 
ervation, processing,  transportation,  handling,  and 
other  Incidental  charges  relating  to  commodities. 

Effective  Date  of  1990  ABaan>MENT 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 
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Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1736o  of  this 
title. 

§  1724.  Levels  of  assistance 

(a)  Minimum  levels 

(1)  Minimum  assistance 

Except  as  provided  in  paragraph  (3),  the 
Administrator  shall  make  agricultural  com- 
modities available  for  food  distribution  under 
this  subchapter  in  an  amount  that— 

(A)  for  fiscal  year  1991,  is  not  less  than 
1,925,000  metric  tons; 

(B)  for  fiscal  year  1992,  is  not  less  than 
1,950,000  metric  tons; 

(C)  for  fiscal  year  1993,  is  not  less  than 
1,975,000  metric  tons; 

(D)  for  fiscal  year  1994,  is  not  less  than 
2,000,000  metric  tons;  and 

(E)  for  fiscal  year  1995,  is  not  less  than 
2,025,000  metric  tons. 

(2)  Minimum  non-emers:ency  assistance 

Of  the  amounts  specified  in  paragraph  (1), 
and  except  as  provided  in  paragraph  (3),  the 
Administrator  shall  make  agricultural  com- 
modities available  for  non-emergency  food 
distribution  through  eligible  organizations 
under  section  1722  of  this  title  in  an  amount 
that— 

(A)  for  fiscal  year  1991,  is  not  less  than 
1,450,000  metric  tons; 

(B)  for  fiscal  year  1992,  is  not  less  than 
1,475,000  metric  tons; 

(C)  for  fiscal  year  1993,  is  not  less  than 
1,500,000  metric  tons; 

(D)  for  fiscal  year  1994,  is  not  less  than 
1,525,000  metric  tons;  and 

(E)  for  fiscal  year  1995,  is  not  less  than 
1,550,000  metric  tons. 

(3)  Exception 

The  Administrator  may  waive  the  require- 
ments of  paragraphs  (1)  and  (2)  for  any  fiscal 
year  if  the  Administrator  determines  that 
such  quantities  of  commodities  cannot  be 
used  effectively  to  carry  out  this  subchapter 
or  in  order  to  meet  an  emergency.  In  making 
a  waiver  imder  this  paragraph,  the  Adminis- 
trator shall  prepare  and  submit  to  the  Com- 
mittee on  Foreign  Affairs  and  Committee  on 
Agriculture  of  the  House  of  Representatives, 
and  the  Committee  on  Agriculture,  Nutrition, 
and  Forestry  of  the  Senate  a  report  contain- 
ing the  reasons  for  the  waiver. 

(b)  Use  of  value-added  commodities 

(1)  Minimum  levels 

Except  as  provided  in  paragraph  (2),  in 
making  agricultural  commodities  available 
under  this  subchapter,  the  Administrator 
shall  ensure  that  not  less  than  75  percent  of 
the  quantity  of  such  commodities  required  to 
be  distributed  during  each  fiscal  year  under 
subsection  (a)(2)  of  this  section  be  in  the 
form  of  processed,  fortified,  or  bagged  com- 
modities. 

(2)  Waiver  of  minimum 

The  Administrator  may  waive  the  require- 
ment of  paragraph  (1)  for  any  fiscal  year  in 


which  the  Administrator  determines  that  the 
requirements  of  the  programs  established 
under  this  subchapter  will  not  be  best  served 
by  the  enforcement  of  such  requirement 
imder  such  paragraph. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV,  §  1512, 104  Stat.  3639.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  relating 
to  authorization  of  appropriations  for  reimbursement 
of  Commodity  Credit  Corporation  for  costs  incurred  in 
connection  with  programs  of  assistance  undertaken 
imder  this  subchapter,  and  appropriations  for  pur- 
chase of  foreign  currencies. 

Effective  Date  of  1990  Amendi^ent 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991.  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 

§  1725.  Food  Aid  Consultative  Group 

(a)  Establishment 

There  is  established  a  Food  Aid  Consultative 
Group  (hereinafter  referred  to  in  this  section 
as  the  "Group")  that  shall  meet  regularly  to 
review  and  address  issues  concerning  the  effec- 
tiveness of  the  regulations  and  procedures  that 
govern  food  assistance  programs  established 
and  implemented  under  this  subchapter,  and 
the  implementation  of  other  provisions  of  this 
subchapter  that  may  involve  private  voluntary 
organizations,  cooperatives  and  indigenous  non- 
governmental organizations. 

(b)  Membership 

The  Group  shall  be  composed  of — 

(1)  the  Administrator; 

(2)  the  Under  Secretary  for  International 
Affairs  and  Commodity  Programs; 

(3)  the  Inspector  General  of  the  Agency  for 
International  Development; 

(4)  a  representative  of  each  private  volun- 
tary organization  and  cooperative  participat- 
ing in  a  program  under  this  subchapter,  or  re- 
ceiving planning  assistance  funds  from  the 
Agency  to  establish  programs  under  this  sub- 
chapter; and 

(5)  representatives  from  African,  Asian  and 
Latin  American  indigenous  non-governmental 
organizations  determined  appropriate  by  the 
Administrator. 

(c)  Chairperson 

The  Administrator  shall  be  the  chairperson 
of  the  Group. 

(d)  Consultations 

In  preparing  regulations,  handbooks,  or 
guidelines  implementing  this  subchapter,  or  sig- 
nificant revisions  thereto,  the  Administrator 
shall  provide  such  proposals  to  the  Group  for 
review  and  comment.  The  Administrator  shall 
consult  and,  when  appropriate,  meet  with  the 
Group  regarding  such  proposed  regulations, 
handboolts,  guidelines,  or  revisions  thereto 
prior  to  the  issuance  of  such. 
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(e)  Advisory  Committee  Act 

The  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.)  shall  not  apply  to  the  Group. 

(f)  Termination 

The  Group  shall  terminate  on  December  31, 
1995. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV,  §  1512,  104  Stat.  3639.) 

References  in  Text 

The  Federal  Advisory  Committee  Act,  referred  to  in 
subsec.  (e).  is  Pub.  L.  92-463,  Oct.  6,  1972,  86  Stat.  770, 
as  amended,  which  is  set  out  in  the  Appendix  to  Title 
5,  Government  Organization  and  Employees. 

Amendments 

1990--Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  declar- 
ing sense  of  Congress  that  President  should  encourage 
advanced  nations  to  increase  contributions  for  combat- 
ing hunger,  particularly  through  expansion  of  interna- 
tional food  and  agricultural  assistance  programs,  and 
that  United  States  should  work  for  expansion  of 
United  Nations  World  food  program. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 

§  1726.  Maximum  level  of  expenditures 

(a)  Maximum  expenditures 

Except  as  provided  in  subsection  (b)  of  this 
section,  programs  of  assistance  shall  not  be  un- 
dertaken under  this  subchapter  during  any 
fiscal  year  if  such  programs  necessitate  an  ap- 
propriation of  more  than  $1,000,000,000  to  re- 
imburse the  Commodity  Credit  Corporation  for 
all  costs  incurred  in  connection  with  such  pro- 
grams (including  the  Corporation's  investment 
in  commodities  made  available). 

(b)  Waiver  by  President 

The  President  may  waive  the  limitation  con- 
tained in  subsection  (a)  of  this  section  if  the 
President  determines  that  such  waiver  is  neces- 
sary to  undertake  programs  of  assistance  to 
meet  urgent  humanitarian  or  emergency  needs. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV,  §  1512,  104  Stat.  3640.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  prohibit- 
ing assistance,  except  to  meet  famine  or  other  emer- 
gencies, or  for  non-emergency  programs  conducted  by 
non-profit  entities,  generating  foreign  currency  pro- 
ceeds, unless  recipient  country  is  undertaking  self-help 
measures,  specific  uses  for  currencies  are  set  forth  in 
agreement,  and  agreement  provides  that  currencies 
will  go  to  alleviating  causes  of  need  for  assistance,  to 
improving  food  distribution,  and  increasing  availabil- 
ity of  commodities  to  neediest  persons,  or  to  health 
programs,  and  provisions  requiring  annual  report  by 
President  to  Congress  on  sales  and  barter  and  use  of 
foreign  currency  proceeds. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1. 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 


§  1726a.  Administration 

(a)  Proposals 

(1)  Time  for  decision 

Not  later  than  45  days  after  the  receipt  by 
the  Administrator  of  a  proposal  submitted— 

(A)  by  a  private  voluntary  organization  or 
cooperative,  with  the  concurrence  of  the  ap- 
propriate United  States  field  mission,  for 
commodities;  or 

(B)  by  a  United  States  field  mission  to 
make  commodities  available  to  a  private  vol- 
untary organization  or  cooperative; 

under  this  subchapter,  the  Administrator 
shall  make  a  decision  concerning  such  propos- 
al. 

(2)  Denial 

If  a  proposal  imder  paragraph  (1)  is  denied, 
the  response  shall  specify  the  reasons  for 
denial  and  the  conditions  that  must  be  met 
for  the  approval  of  such  proposal. 

(b)  Notice  and  comment 

Not  later  than  30  days  prior  to  the  issuance 
of  a  final  guideline  to  carry  out  this  subchap- 
ter, the  Administrator  shall— 

(1)  provide  notice  of  the  existence  of  a  pro- 
posed guideline,  and  that  such  guideline  is 
available  for  review  and  comment,  to  private 
volimtary  organizations  and  cooperatives  that 
participate  in  programs  under  this  subchap- 
ter, and  to  other  interested  persons; 

(2)  make  the  proposed  guideline  available, 
on  request,  to  the  organizations,  cooperatives, 
and  other  persons  referred  to  in  paragraph 
(l);and 

(3)  take  any  comments  received  into  consid- 
eration prior  to  the  issuance  of  the  final 
guideline. 

(c)  Regulations 

(1)  In  general 

The  Administrator  shall  promptly  issue  all 
necessary  regulations  and  make  revisions  to 
agency  guidelines  with  respect  to  changes  in 
the  operation  or  implementation  of  the  pro- 
gram established  under  this  subchapter. 

(2)  Requirements 

The  Administrator  shall  develop  regula- 
tions with  the  intent  of — 

(A)  simplifying  procedures  for  participa- 
tion in  the  programs  established  under  this 
subchapter; 

(B)  reducing  paperwork  requirements 
under  such  programs; 

(C)  establishing  reasonable  and  realistic 
accountability  standards  to  be  applied  to  el- 
igible organizations  participating  in  the  pro- 
grams established  under  this  subchapter, 
taking  into  consideration  the  problems  asso- 
ciated with  carrying  out  programs  in  devel- 
oping countries;  and 

(D)  providing  flexibility  for  carrying  out 
programs  under  this  subchapter. 

(3)  Handbooks 

Handbooks  developed  by  the  Administrator 
to  assist  in  carrying  out  the  program  under 
this  subchapter  shall  be  designed  to  foster 
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the  development  of  programs  under  this  sub- 
chapter by  eligible  organizations. 
(d)  Deadline  for  submission  of  commodity  orders 

Not  later  than  15  days  after  receipt  from  a 
United  States  field  mission  of  a  call  forward  for 
agricultural  commodities  for  programs  that 
meet  the  requirements  of  this  subchapter,  the 
order  for  the  purchase  or  the  supply,  from  in- 
ventory, of  such  commodities  or  products  shall 
be  transmitted  to  the  Commodity  Credit  Corpo- 
ration. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV,  §  1512, 104  Stat.  3640.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  relating 
to  requests  by  nonprofit  voluntary  agency  or  coopera- 
tive for  nonemergency  food  assistance  agreements, 
and  uses  of  foreign  currency  proceeds. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  imder  section  1691  of  this  title. 
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Section,  act  July  10,  1954,  ch.  469,  title  II,  §  208,  as 
added  Dec.  22,  1987,  Pub.  L.  100-202,  §  15,  101  Stat. 
1329-449,  relating  to  periods  for  review  of  proposals 
for  famine  relief  and  promulgation  of  guidelines  for 
such  proposals,  was  omitted  in  the  general  revision  of 
this  chapter  by  Pub.  L.  101-624,  title  XV.  §  1512,  Nov. 
28,  1990, 104  Stat.  3633. 

SUBCHAPTER  III-A-POOD  FOR 
DEVELOPMENT 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  In  sections  1431,  1734, 
1736a,  1736d,  1736f ,  1736bb-6  of  this  title;  title  22  sec- 
tion 2291. 

§  1727.  Bilateral  grant  program 

(a)  In  general 

The  President  shall  establish  a  program 
under  which  agricultural  commodities  are  do- 
nated in  accordance  with  this  subchapter  to 
least  developed  countries.  The  revenue  generat- 
ed by  the  sale  of  such  commodities  in  the  recip- 
ient country  may  be  utilized  for  economic  de- 
velopment activities.  Such  program  shall  be  im- 
plemented by  the  Administrator. 

(b)  General  authority 

To  carry  out  the  policies  and  accomplish  the 
objectives  described  in  section  1691  of  this  title, 
the  Administrator  may  negotiate  and  execute 
agreements  with  least  developed  countries  to 
provide  commodities  to  such  coimtries  on  a 
grant  basis. 

(As  amended  Nov.  28,  1990.  Pub.  L.  101-624, 
title  XV,  §  1512, 104  Stat.  3641.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  outlining 
Congressional  purpose  with  regard  to  Pood  for  Devel- 
opment Program,  establishment  of  program,  goal  of 
assistance  imder  program,  range  of  assistance  and  em- 


phasized activities,  and  use  of  funds  for  disaster  assist- 
ance. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 

Increased  Ibimunizations  of  Children;  Reporting 
Requirement 

Section  1112(b)  of  Pub.  L.  99-198  provided  that:  "In 
the  implementation  of  health  programs  undertaken  in 
relation  to  assistance  provided  under  the  Agricultural 
Trade  Development  and  Assistance  Act  of  1954  [this 
chapter!,  it  shall  be  the  goal  of  the  organizations  and 
agencies  involved  to  provide  as  many  additional  immu- 
nizations of  children  as  possible.  Such  increased  im- 
munization activities  should  be  taken  in  coordination 
with  similar  efforts  of  other  organizations  and  in 
keeping  with  any  national  plans  for  expanded  pro- 
grams of  immunization.  The  President  shall  include 
information  concerning  such  immimization  activities 
in  the  annual  reports  required  by  section  634  of  the 
Foreign  Assistance  Act  of  1961  [22  U.S.C.  2394],  in- 
cluding a  report  on  the  estimated  number  of  immuni- 
zations provided  each  year  pursuant  to  this  subsec- 
tion." 

Implementation  of  Program 

Program  under  this  subchapter  to  provide  for  dona- 
tion of  agricultural  commodities  to  least  developed 
coimtries  to  be  implemented  by  Administrator  of  the 
Agency  for  International  Development,  see  Ex.  Ord. 
No.  12752,  §  1(c),  Feb.  25,  1991,  56  P.R.  8255,  set  out  as 
a  note  imder  section  1691  of  this  title. 

§  1727a.  Eligible  countries 

(a)  Least  developed  countries 

A  country  shall  be  considered  to  be  a  least  de- 
veloped country  and  eligible  for  the  donation  of 
agricultural  commodities  under  this  subchapter 
if- 

(1)  such  country  meets  the  poverty  criteria 
established  by  the  International  Bank  for  Re- 
construction and  Development  for  Civil 
Works  Preference  for  providing  financial  as- 
sistance; or 

(2)  such  country  is  a  food  deficit  country 
and  is  characterized  by  high  levels  of  malnu- 
trition among  significant  numbers  of  its  popu- 
lation, as  determined  by  the  Administrator 
under  subsection  (b)  of  this  section. 

(b)  Indicators  of  food  deficit  countries 

To  make  a  finding  imder  subsection  (a)(2)  of 
this  section  that  a  coimtry  is  a  food  deficit 
country  and  is  characterized  by  high  levels  of 
malnutrition,  the  Administrator  must  deter- 
mine that  the  coimtry  meets  all  of  the  follow- 
ing indicators  of  national  food  deficit  and  mal- 
nutrition: 

(1)  Calorie  consumption 

That  the  daily  per  capita  calorie  consump- 
tion of  the  country  is  less  than  2300  calories. 

(2)  Food  security  requirements 

That  the  country  cannot  meet  its  food  secu- 
rity requirements  through  domestic  produc- 
tion or  imports  due  to  a  shortage  of  foreign 
exchange  earnings. 
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(3)  Child  mortality  rate 

That  the  mortality  rate  of  children  under  5 
years  of  age  in  the  country  is  in  excess  of  100 
per  1000  births. 
(c)  Priority 

In  determining  whether  and  to  what  extent 
agricultural  commodities  shall  be  made  avail- 
able to  least  developed  coimtries  under  this 
subchapter,  the  Administrator  shall  give  priori- 
ty to  countries  that— 

(1)  demonstrate  the  greatest  need  for  food; 

(2)  demonstrate  the  capacity  to  use  food  as- 
sistance effectively; 

(3)  have  demonstrated  a  commitment  to 
policies  to  promote  food  security,  including 
policies  to  reduce  measurably  himger  and 
malnutrition  through  efforts  such  as  estab- 
lishing and  institutionalizing  supplemental 
nutrition  programs  targeted  to  reach  those 
who  are  nutritionally  at  risk;  and 

(4)  have  a  long-term  plan  for  broad-based, 
equitable,  and  sustainable  development. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV,  §  1512, 104  Stat.  3642.) 

Amendbients 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  setting 
out  criteria  for  eligibility  of  developing  countries  for 
distribution  of  commodities,  minimum  aggregate  value 
of  agreements  for  such  distribution,  waiver  of  mini- 
mum, and  participatory  requirements. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 

§  1727b.  Grant  programs 

To  carry  out  the  policies  and  accomplish  the 
objectives  described  in  section  1691  of  this  title, 
the  Administrator  may  negotiate  and  execute 
agreements  with  least  developed  countries  to 
provide  commodities  to  such  countries  on  a 
grant  basis  either  through  the  Commodity 
Credit  Corporation  or  through  private  trade 
channels. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV,  §  1512,  104  Stat.  3642.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  relating 
to  a  multiyear  utilization  proposal  regarding  value  and 
amount  of  commodities  proposed  to  be  distributed,  in- 
tegration with  other  forms  of  development  assistance, 
and  non-replacement  of  other  programs. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  imder  section  1691  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1731  of  this 
title. 

§  1727c.  Direct  uses  or  sales  of  commodities 

Agricultural  commodities  provided  to  a  least 
developed  country  under  this  section— 
(1)  may  be  used  in  such  country  for— 


(A)  direct  feeding  programs,  including 
programs  that  include  activities  that  deal 
directly  with  the  special  health  needs  of 
children  and  mothers  consistent  with  sec- 
tion 2151b(c)(2)  of  title  22,  relating  to  the 
Child  Survival  Fund;  or 

(B)  the  development  of  emergency  food 
reserves;  or 

(2)  may  be  sold  in  such  coimtry  by  the  gov- 
ernment of  the  country  or  the  Administrator 
(or  their  designees)  as  provided  in  the  agree- 
ment, and  the  proceeds  of  such  sale  used  in 
accordance  with  this  subchapter. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV,  §  1512, 104  Stat.  3642.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  relating 
to  furnishing  of  credit  by  Commodity  Credit  Corpora- 
tion to  participating  country  for  purchase  of  commod- 
ities, payment  by  recipient  government,  waiver  of  re- 
quirements to  meet  humanitarian  or  developmental 
objectives,  and  pajrment  of  freight  charges  of  relative- 
ly least  developed  countries. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1727d,  1727e  of 
this  title. 

§  1727d.  Local  currency  accounts 

(a)  Retention  of  proceeds 

To  the  extent  determined  to  be  appropriate 
by  the  Administrator,  revenues  generated  from 
the  sale,  under  section  1727c(2)  of  this  title,  of 
agricultural  commodities  provided  under  this 
subchapter  shall  be  deposited  into  a  separate 
accoimt  (that  may  be  interest  bearing)  in  the 
recipient  country  to  be  disbursed  for  the  bene- 
fit of  such  country  in  accordance  with  local  cur- 
rency agreements  entered  into  between  the  re- 
cipient country  and  the  Administrator.  The  Ad- 
ministrator may  determine  not  to  deposit  such 
revenues  in  a  separate  account  if — 

(1)  local  currencies  are  to  be  programmed 
for  specific  economic  development  purposes 
listed  in  section  1727e(a)  of  this  title;  and 

(2)  the  recipient  country  programs  an 
equivalent  amount  of  money  for  such  pur- 
poses as  specified  in  an  agreement  entered 
into  by  the  Administrator  and  the  recipient 
country. 

(b)  Ownership  and  programming  of  accounts 

The  proceeds  of  sales  pursuant  to  section 
1727c(2)  of  this  title  shall  be  the  property  of 
the  recipient  country  or  the  United  States,  as 
specified  in  the  applicable  agreement.  Such 
proceeds  shall  be  utilized  for  the  benefit  of  the 
recipient  country,  shall  be  jointly  programmed 
by  the  Administrator  and  the  government  of 
the  recipient  country,  and  shall  be  disbursed 
for  the  benefit  of  such  country  in  accordance 
with  local  currency  agreements  between  the 
Administrator  and  that  government. 
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(c)  Overall  development  strategy 

The  Administrator  shall  consider  the  local 
currency  proceeds  as  an  integral  part  of  the 
overall  development  strategy  of  the  Agency  for 
International  Development  and  the  recipient 
country. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV.  §  1512, 104  Stat.  3643.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  authoriz- 
ing deposit  of  funds  generated  from  sale  of  commod- 
ities into  special  account,  providing  that  disburse- 
ments shaU  be  considered  payment  by  recipient  gov- 
ernment or  as  full  forgiveness  of  repayment  obUga- 
tions,  consideration  of  disbursements  as  pa3anent  with 
respect  to  credit  obUgations  or  annual  repayment  obli- 
gations, and  appUcation  of  dollar  sales  value  of  com- 
modities against  repayment  obligations. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1727e  of  this 
title. 

§  1727e.  Use  of  local  currency  proceeds 

(a)  In  general 

The  local  currency  proceeds  of  sales  pursuant 
to  section  1727c(2)  of  this  title  shall  be  used  in 
the  recipient  coimtry  for  specific  economic  de- 
velopment purposes,  including— 

(1)  the  promotion  of  specific  policy  reforms 
to  improve  food  security  and  agricultural  de- 
velopment within  the  country  and  to  promote 
broad-based,  equitable,  and  sustainable  devel- 
opment; 

(2)  the  establishment  of  development  pro- 
grams, projects,  and  activities  that  promote 
food  security,  alleviate  hunger,  improve  nutri- 
tion, and  promote  family  planning,  maternal 
and  child  health  care,  oral  rehydration  ther- 
apy, and  other  child  survival  objectives  con- 
sistent with  section  2151b(c)(2)  of  title  22,  re- 
lating to  the  Child  Survival  Fund; 

(3)  the  promotion  of  increased  access  to 
food  supplies  through  the  encouragement  of 
specific  policies  and  programs  designed  to  in- 
crease employment  and  incomes  within  the 
country; 

(4)  the  promotion  of  free  and  open  markets 
through  specific  policies  and  programs; 

(5)  support  for  United  States  private  volun- 
tary organizations  and  cooperatives  and  en- 
couragement of  the  development  and  utiliza- 
tion of  indigenous  nongovernmental  organiza- 
tions; 

(6)  the  piurchase  of  agricultural  commod- 
ities (including  transportation  and  processing 
costs)  produced  in  the  country— 

(A)  to  meet  urgent  or  extraordinary  relief 
requirements  in  the  country  or  in  neighbor- 
ing countries;  or 

(B)  to  develop  emergency  food  reserves; 

(7)  the  purchase  of  goods  and  services 
(other  than  agricultural  commodities  and  re- 
lated services)  to  meet  urgent  or  extraordi- 
nary relief  requirements; 


(8)  the  pajonent,  to  the  extent  practicable, 
of  the  costs  of  carrying  out  the  program  au- 
thorized in  subchapter  V  of  this  chapter; 

(9)  private  sector  development  activities  de- 
signed to  further  the  policies  set  forth  in  sec- 
tion 1691  of  this  title,  including  loans  to  fi- 
nancial intermediaries  for  use  in  making 
loans  to  private  individuals,  cooperatives,  cor- 
porations, or  other  entities; 

(10)  activities  of  the  Peace  Corps  that  relate 
to  agricultural  production; 

(11)  the  development  of  rural  infrastructure 
such  as  roads,  irrigation  systems,  and  electri- 
fication to  enhance  agricultural  production; 

(12)  research  on  malnutrition  and  its 
causes,  as  well  as  research  relating  to  the 
identification  and  application  of  policies  and 
strategies  for  targeting  resources  made  avail- 
able under  this  section  to  address  the  prob- 
lem of  malnutrition;  and 

(13)  support  for  research  (including  collabo- 
rative research  which  is  mutually  beneficial 
to  the  United  States  and  the  recipient  coim- 
try), education,  and  extension  activities  in  ag- 
ricultural sciences. 

Section  1306  of  title  31  shall  not  apply  to  the 
use  imder  this  subsection  of  local  currency  pro- 
ceeds that  are  owned  by  the  United  States. 

(b)  Support  of  indigenous  nongovemmental  organiza- 

tions 

To  the  extent  practicable,  not  less  than  10 
percent  of  the  amounts  contained  in  an  account 
established  for  a  recipient  country  under  sec- 
tion 1727d(a)  of  this  title  shall  be  used  by  such 
country  to  support  the  development  and  utiliza- 
tion of  indigenous  nongovemmental  organiza- 
tions and  cooperatives  that  are  active  in  rural 
development,  agricultural  education,  sustain- 
able agricultural  production,  other  measures  to 
assist  poor  people,  and  environmental  protec- 
tion projects  within  such  country. 

(c)  Investment  of  local  currencies  by  nongovernmen- 

tal organizations 

A  nongovemmental  organization  may  invest 
local  currencies  that  accrue  to  that  organiza- 
tion as  a  result  of  assistance  under  subsection 
(a)  of  this  section,  and  any  interest  earned  on 
such  investment  may  be  used  for  the  purpose 
for  which  the  assistance  was  provided  to  that 
organization  without  f\ui;her  appropriation  by 
the  Congress. 

(d)  Support  for  certain  educational  institutions 

If  the  Administrator  determines  that  local 
currencies  deposited  in  a  special  account  pursu- 
ant to  this  subchapter  are  not  needed  for  any 
of  the  activities  prescribed  in  paragraphs  (1) 
through  (13)  of  subsection  (a)  of  this  section  or 
for  any  other  specific  economic  development 
purpose  in  the  recipient  country,  the  Adminis- 
trator may  use  those  currencies  to  provide  sup- 
port for  any  institution  (other  than  an  institu- 
tion whose  primary  purpose  is  to  provide  reli- 
gious education)  located  in  the  recipient  coun- 
try that  provides  education  in  agricultural  sci- 
ences or  other  disciplines  for  a  significant 
number  of  United  States  nationals  (who  may 
include  members  of  the  United  States  Armed 
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Forces  or  the  Foreign  Service  or  dependents  of 
such  members). 

(As  amended  Nov.  28.  1990,  Pub.  L.  101-624, 
title  XV,  §  1512,  104  Stat.  3643.) 

Amendicents 

1990--Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  requir- 
ing submission  of  annual  report  by  recipient  countries 
to  President  on  activities  and  progress  of  Pood  for  De- 
velopment Program. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 

Use  of  Foreign  Currencies 

Foreign  currencies  accruing  to  United  States  under 
this  subchapter  may  be  used  for  purposes  set  forth  in 
this  section,  see  Ex.  Ord.  No.  12752,  §  2(b)(1),  Feb.  25, 
1991,  56  F.R.  8255.  set  out  as  a  note  under  section  1691 
of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1727d  of  this 
title. 

§§  1727f,  1727g.  Omitted 

Codification 

Sections  were  omitted  in  the  general  revision  of  this 
chapter  by  Pub.  L.  101-624,  title  XV,  §  1512,  Nov.  28. 
1990,  104  Stat.  3633. 

Section  1727f,  act  July  10,  1954,  ch.  469,  title  III. 
§  307,  as  added  Aug.  3,  1977,  Pub.  L,  95-88,  title  II, 
I  211(a)(2),  91  Stat.  551,  and  amended  Aug.  14,  1979, 
Pub.  L.  96-53,  title  II,  §  207(b),  93  Stat.  369,  related  to 
annual  presidential  review  of  agreements  for  use  of 
proceeds  from  sales  of  commodities. 

Section  1727g,  acts  July  10,  1954,  ch.  469,  title  III, 
§  310,  formerly  §  303.  68  Stat.  459;  Sept.  6,  1958,  Pub. 
L.  85-931,  §6,  72  Stat.  1791;  July  29,  1968,  Pub.  L. 
90-436,  §7,  82  Stat.  451;  renumbered  §310.  Aug.  3. 
1977.  Pub.  L.  95-88.  title  II.  §  211(a)(1).  91  Stat.  548; 
Dec.  23.  1985,  Pub.  L.  99-198,  title  XI,  §  1167(c),  99 
Stat.  1503,  related  to  authority  of  Secretary  to  barter 
agricultural  commodities  for  strategic  and  other  mate- 
rials. 

Barter  of  Agricultural  Cobimodities  for  Strategic 
AND  Critical  Materials 

Section  1167(a)  of  Pub.  L.  99-198,  which  provided  for 
findings  by  Congress  concerning  the  barter  or  ex- 
change of  agricultural  commodities  for  strategic  and 
critical  materials  for  the  national  defense  stockpile, 
was  repealed  by  Pub.  L.  101-624.  title  XV,  §  1572(3), 
Nov.  28.  1990.  104  Stat.  3702. 

SUBCHAPTER  IV— GENERAL 
AUTHORITIES  AND  REQUIREMENTS 

§  1731.  Commodity  determinations 
(a)  Available  commodities 

After  consulting  with  other  agencies  of  the 
Federal  Government  affected  and  within  poli- 
cies established  by  the  President  for  imple- 
menting this  chapter,  and  after  taking  into  con- 
sideration productive  capacity,  domestic  re- 
quirements, farm  and  consumer  price  levels, 
commercial  exports,  and  adequate  carryover, 
the  Secretary  shall  determine,  prior  to  the  be- 
ginning of  each  fiscal  year,  the  agricultural 
commodities  and  quantities  thereof  available 
for  disposition  under  this  chapter. 


(b)  Modification 

The  Secretary  may,  during  the  fiscal  year, 
modify  a  determination  made  under  subsection 
(a)  of  this  section  if  the  Secretary  provides  to 
the  Congress  prior  notice  of  that  modification 
(including  a  statement  of  the  reasons  for  the 
modification). 

(c)  Commodities  not  available 

No  commodity  shall  be  available  for  disposi- 
tion under  this  chapter  if  such  disposition 
would  reduce  the  domestic  supply  of  such  com- 
modity below  that  needed  to  meet  domestic  re- 
quirements, adequate  carryover,  and  anticipat- 
ed exports  for  dollars  as  determined  by  the  Sec- 
retary, unless  the  Secretary  determines  that 
some  part  of  the  supply  should  be  used  to  carry 
out  urgent  humanitarian  purposes  under  this 
chapter. 

(d)  Policies  for  implementing  chapter 

The  Secretary  shall,  to  the  extent  practica- 
ble, seek  to  maintain  a  stable  level  of  available 
agricultural  commodities  under  this  chapter  of 
the  kind  and  type  needed  to  provide  food  assist- 
ance to  developing  countries  and  should  at- 
tempt to  make  such  commodities  available  to 
the  degree  necessary  to  fulfill  multi-year  agree- 
ments entered  into  imder  this  chapter. 

(e)  Ineligible  commodities 

(1)  Alcoholic  beverages 

Alcoholic  beverages  shall  not  be  made  avail- 
able for  disposition  under  this  chapter. 

(2)  Tobacco 

Tobacco  or  the  products  thereof  shall  not 
be  made  available  under  section  1727b  of  this 
title  or  subchapter  III  of  this  chapter. 

(f)  Market  development  activities 

Subsection  (e)(1)  of  this  section  shall  not  be 
construed  to  prohibit  representatives  of  the 
United  States  wine,  beer,  distilled  spirits,  or 
other  alcoholic  beverage  industry  from  partici- 
pating in  agricultural  market  development  ac- 
tivities carried  out  by  the  Secretary  with  for- 
eign currencies  made  available  under  subchap- 
ter II  of  this  chapter. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV,  §  1512,  104  Stat.  3645.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  authoriz- 
ing Secretary  to  determine  types  and  quantities  of 
commodities  available  for  distribution,  limiting  distri- 
bution where  domestic  supply  is  threatened,  and  re- 
quiring available  storage  facilities  in  recipient  country 
prior  to  making  commodities  available  to  such  country 
as  well  as  finding  that  distribution  will  not  result  in 
interference  with  production  or  marketing  in  that 
country. 

Effective  Date  of  1990  Amendbient 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 

Export  Sales  of  Dairy  Products 

Pub.  L.  99-198,  title  XI,  §  1163,  Dec.  23,  1985,  99  Stat. 
1499,  as  amended  by  Pub.  L.  100-435,  title  I,  §  107, 
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Sept.  19,  1988,  102  Stat.  1651;  Pub.  L.  101-624.  title  I. 
§  111,  Nov.  28. 1990. 104  Stat.  3380,  provided  that: 

"(a)  In  each  of  the  fiscal  years  1986  through  1995, 
the  Secretary  of  Agriculture  shall  sell  for  export,  at 
such  prices  as  the  Secretary  determines  appropriate, 
not  less  than  150.000  metric  tons  of  dairy  products 
owned  by  the  Commodity  Credit  Corporation,  of 
which  not  less  than  100.000  metric  tons  shall  be  butter 
and  not  less  than  20.000  metric  tons  shall  be  cheese,  if 
that  disposition  of  such  commodities  will  not  interfere 
with  the  usual  marketings  of  the  United  States  nor 
disrupt  world  prices  of  agricultural  commodities  and 
normal  patterns  of  commercial  trade. 

"(b)  Such  sales  shall  be  made  through  the  Commodi- 
ty Credit  Corporation  under  existing  authority  avail- 
able to  the  Secretary  or  the  Commodity  Credit  Corpo- 
ration. 

"(c)  Through  September  30.  1995,  the  Secretary 
shall  report  semiannually  to  the  Committee  on  Agri- 
culture of  the  House  of  Representatives  and  the  Com- 
mittee on  Agriculture,  Nutrition,  and  Forestry  of  the 
Senate  on  the  volume  of  sales  made  imder  this  sec- 
tion." 

Consultation  Through  Pood  Assistance  Policy 
Council 

Consultation  required  by  subsec.  (a)  of  this  section 
to  be  undertaken  through  Pood  Assistance  Policy 
Coimcil,  see  Ex.  Ord.  No.  12752,  §  4(a),  Feb.  25,  1991, 
56  F.R.  8256,  set  out  as  a  note  under  section  1691  of 
this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1736,  1736f-l, 
17360  of  this  title. 

§  1732.  Definitions 
As  used  in  this  chapter: 

(1)  Administrator 

The  term  "Administrator"  means  the  Ad- 
ministrator of  the  Agency  for  International 
Development,  imless  otherwise  specified  in 
this  chapter. 

(2)  Agricultural  commodity 

The  term  "agricultural  commodity",  unless 
otherwise  provided  for  in  this  chapter,  in- 
cludes any  agricultural  commodity  or  the 
products  thereof  produced  in  the  United 
States,  including  wood  and  processed  wood 
products,  fish,  and  livestock  as  well  as  value- 
added,  fortified,  or  high-value  agricultural 
products.  Effective  beginning  on  October  1, 
1991,  for  purposes  of  subchapter  III  of  this 
chapter,  a  product  of  an  agricultural  com- 
modity shall  not  be  considered  to  be  produced 
in  the  United  States  if  it  contains  any  ingredi- 
ent that  is  not  produced  in  the  United  States, 
if  that  ingredient  is  produced  and  is  commer- 
cially available  in  the  United  States  at  fair 
and  reasonable  prices. 

(3)  Cooperative 

The  term  "cooperative"  means  a  private 
sector  organization  whose  members  own  and 
control  the  organization  and  share  in  its  serv- 
ices and  its  profits  and  that  provides  business 
services  and  outreach  in  cooperative  develop- 
ment for  its  membership. 

(4)  Developing  country 

The  term  "developing  country"  means  a 
country  that  has  a  shortage  of  foreign  ex- 
change earnings  and  has  difficulty  meeting 


all   of   its   food  needs  through  commercial 
channels. 

(5)  Food  security 

The  term  "food  security"  means  access  by 
all  people  at  all  times  to  sufficient  food  and 
nutrition  for  a  healthy  and  productive  life. 

(6)  Indigenous  nongovernmental  organization 

The  term  "indigenous  nongovernmental  or- 
ganization" means  an  organization  that  oper- 
ates under  the  laws  of  the  recipient  country, 
or  that  has  its  principal  place  of  activity  in 
such  country,  and  that  works  at  the  local 
level  to  solve  development  problems  in  the 
foreign  country  in  which  it  is  located,  except 
that  the  term  does  not  include  an  organiza- 
tion that  is  primarily  an  agent  or  instrumen- 
tality of  the  foreign  government. 

(7)  Private  voluntary  organization 

The  term  "private  voluntary  organization" 
means  a  not-for-profit,  nongovernmental  or- 
ganization (hi  the  case  of  a  United  States  or- 
ganization, an  organization  that  is  exempt 
from  Federal  income  taxes  under  section 
501(c)(3)  of  title  26)  that  receives  funds  from 
private  sources,  volimtary  contributions  of 
money,  staff  time,  or  ui-kind  support  from 
the  public,  and  that  is  engaged  in  or  is  plan- 
ning to  engage  in  voluntary,  charitable,  or  de- 
velopment assistance  activities  (other  than  re- 
ligious activities). 

(8)  Secretary 

The  term  "Secretary"  means  the  Secretary 
of  Agriculture,  unless  otherwise  specified  in 
this  chapter. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV,  §  1512,  104  Stat.  3645.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  defining 
agricultural  commodity. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624.  set  out  as  a 
note  under  section  1691  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1736o  of  this 
title. 

§  1733.  General  provisions 

(a)  Prohibition 

No  agricultural  commodity  shall  be  made 
available  under  this  chapter  unless  it  is  deter- 
mined that— 

(1)  adequate  storage  facilities  will  be  avail- 
able in  the  recipient  country  at  the  time  of 
the  arrival  of  the  commodity  to  prevent  the 
spoilage  or  waste  of  the  commodity;  and 

(2)  the  distribution  of  the  commodity  in  the 
recipient  coimtry  will  not  result  in  a  substan- 
tial disincentive  to  or  hiterference  with  do- 
mestic production  or  marketing  in  that  coim- 
try. 
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(b)  Consultations 

The  Secretary  or  the  Administrator,  as  appro- 
priate, shall  consult  with  representatives  from 
the  International  Monetary  Fund,  the  Interna- 
tional Bank  for  Reconstruction  and  Develop- 
ment, the  World  Bank,  and  other  donor  organi- 
zations to  ensure  that  the  Importation  of 
United  States  agricultural  commodities  and  the 
use  of  local  currencies  for  development  pur- 
poses will  not  have  a  disruptive  impact  on  the 
farmers  or  the  local  economy  of  the  recipient 
country. 

(c)  Transshipment 

The  Secretary  or  the  Administrator,  as  appro- 
priate, shall,  under  such  terms  and  conditions 
as  are  determined  to  be  appropriate,  require 
commitments  from  countries  designed  to  pre- 
vent or  restrict  the  resale  or  transshipment  to 
other  countries,  for  use  for  other  than  domestic 
purposes,  of  agricultural  commodities  donated 
or  purchased  under  this  chapter. 

(d)  Private  trade  channels  and  small  business 

Private  trade  channels  shall  be  used  under 
this  chapter  to  the  maximum  extent  practica- 
ble in  the  United  States  and  in  the  recipient 
countries  with  respect  to— 

(1)  sales  from  privately  owned  stocks; 

(2)  sales  from  stocks  owned  by  the  Com- 
modity Credit  Corporation;  and 

(3)  donations. 

Small  businesses  shall  be  provided  adequate 
and  fair  opportimity  to  participate  in  such 
sales. 

(e)  World  prices 

In  carrying  out  this  chapter,  reasonable  pre- 
cautions shall  be  taken  to  assure  that  sales  or 
donations  of  agricultural  commodities  will  not 
unduly  disrupt  world  prices  for  agricultural 
commodities  or  normal  patterns  of  commercial 
trade  with  foreign  countries. 

(f)  Publicity 

Commitments  shall  be  obtained  from  coun- 
tries receiving  commodities  under  this  chapter 
that  such  countries  will  widely  publicize,  to  the 
extent  practicable,  through  the  use  of  the 
public  media  and  through  other  means,  that 
such  commodities  are  being  provided  through 
the  friendship  of  the  American  people  as  food 
for  peace. 

(g)  Pariicipation  of  private  sector 

The  Secretary  or  the  Administrator,  as  appro- 
priate, shall  encourage  the  private  sector  of  the 
United  States  and  private  importers  in  develop- 
ing countries  to  participate  in  the  programs  es- 
tablished under  this  chapter. 
(h)  Safeguard  usual  marketings 

In  carrying  out  this  chapter,  reasonable  pre- 
cautions shall  be  taken  to  safeguard  the  usual 
marketings  of  the  United  States  and  to  avoid 
displacing  any  sales  of  the  United  States  agri- 
cultural commodities  that  the  Secretary  or  Ad- 
ministrator determines  would  otherwise  be 
made. 

(i)  Military  distribution  of  food  aid 

(1)  In  general 

The  Secretary  or  the  Administrator,  as  ap- 
propriate, shall  attempt  to  ensure  that  agri- 


cultural commodities  made  available  imder 
this  chapter  will  be  provided  without  regard 
to  the  political  affiliation,  geographic  loca- 
tion, ethnic,  tribal,  or  religious  identity  of  the 
recipient  or  without  regard  to  other  extrane- 
ous factors. 

(2)  Prohibition  on  handling  of  commodities  by 
military 

(A)  In  general 

Except  as  provided  in  subparagraph  (B), 
the  Secretary  or  the  Administrator,  as  ap- 
propriate, shall  not  enter  into  an  agreement 
under  this  chapter  to  provide  agricultural 
commodities  If  such  agreement  requires  or 
permits  the  distribution,  handling,  or  allo- 
cation of  such  commodities  by  the  military 
forces  of  any  government  or  Insurgent 
group. 

(B)  Exception 

Notwithstanding  subparagraph  (A),  the 
Secretary  or  the  Administrator,  as  appropri- 
ate, may  authorize  the  handling  or  distribu- 
tion of  commodities  by  the  military  forces 
of  a  country  in  exceptional  circumstances  in 
which— 

(i)  nonmilitary  channels  are  not  avail- 
able for  such  handling  or  distribution; 

(ii)  such  action  is  consistent  with  the  re- 
quirements of  paragraph  (1);  and 

(iii)  the  Secretary  or  the  Administrator, 
as  appropriate,  determines  that  such 
action  is  necessary  to  meet  the  emergency 
health,  safety,  or  nutritional  require- 
ments of  the  recipient  population. 

(C)  Repori 

Not  later  than  30  days  after  an  authoriza- 
tion is  provided  under  subparagraph  (B), 
the  Secretary  or  the  Administrator,  as  ap- 
propriate, shall  prepare  and  submit  to  the 
appropriate  committees  of  Congress  a 
report  concerning  such  authorization  and 
include  in  any  such  report  the  reason  for 
the  authorization,  including  an  explanation 
of  why  no  alternatives  to  such  handling  or 
distribution  were  available. 

(3)  Encouragement  of  safe  passage 

When  entering  into  agreements  imder  this 
chapter  that  involve  areas  within  recipient 
coimtries  that  are  experiencing  protracted 
warfare  or  civil  strife,  the  Secretary  or  the 
Administrator,  as  appropriate,  shall,  to  the 
extent  practicable,  encourage  all  parties  to 
the  conflict  to  permit  safe  passage  of  the 
commodities  and  other  relief  supplies  and  to 
establish  safe  zones  for  medical  and  humani- 
tarian treatment  and  evacuation  of  injured 
persons. 

(j)  Violations  of  human  rights 

(1)  Ineligible  countries 

The  Secretary  or  the  Administrator,  as  ap- 
propriate, shall  not  enter  into  any  agreement 
imder  this  chapter  to  provide  agricultural 
commodities,  or  to  finance  the  sale  of  agricul- 
tural commodities,  to  the  government  of  any 
country  determined  by  the  President  to 
engage  in  a  consistent  pattern  of  gross  viola- 
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tions   of   internationally   recognized   human 
rights,  including— 

(A)  the  torture  or  cruel,  inhuman,  or  de- 
grading treatment  or  punishment  of  indi- 
viduals; 

(B)  the  prolonged  detention  of  individuals 
without  charges; 

(C)  the  responsibility  for  causing  the  dis- 
appearance of  individuals  through  the  ab- 
duction and  clandestine  detention  of  such 
individuals;  or 

(D)  other  flagrant  denials  of  the  right  to 
life,  liberty,  and  the  security  of  persons. 

(2)  Waiver 

Paragraph  (1)  shall  not  prohibit  the  provi- 
sion of  assistance  to  such  a  country  if  the  as- 
sistance is  targeted  to  the  mast  needy  people 
in  such  country  and  is  made  available  in  such 
country  through  channels  other  than  the 
government, 
(k)  Abortion  prohibition 

Local  currencies  that  are  made  available  for 
use  under  this  chapter  may  not  be  used  to  pay 
for  the  performance  of  abortions  as  a  method 
of  family  planning  or  to  motivate  or  coerce  any 
person  to  practice  abortions. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV,  §  1512,  104  Stat.  3646;  Dec.  13,  1991, 
Pub.  L.  102-237,  title  III,  §  321,  105  Stat.  1857.) 

Amendbcents 

1991--Subsec.  (i)(2)(C).  Pub.  L.  102-237  substituted 
"committees"  for  "Committees". 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  authoriz- 
ing appropriations  necessary  for  this  chapter,  classify- 
ing such  expenditures  under  international  affairs  and 
finance  rather  than  agriculture,  valuing  commodity, 
for  purpose  of  reimbursing  Commodity  Credit  Corpo- 
ration, at  price  not  greater  than  export  market  price 
at  time  commodity  was  made  available,  and  authoriz- 
ing President  to  transfer  up  to  15  percent  of  funding 
for  any  fiscal  year  from  any  subchapter  of  this  chap- 
ter to  any  other  subchapter. 

Effective  Date  of  1990  Abcendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 

Delegation  of  Functions 

Functions  of  President  under  subsec.  (j)  of  this  sec- 
tion delegated  to  Secretary  of  State  by  section  4(b)  of 
Ex.  Ord.  No.  12752,  Feb.  25,  1991,  56  F.R.  8256,  set  out 
as  a  note  imder  section  1691  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1431,  1736o  of 
this  title;  title  46  App.  section  1241h. 

§  1734.  Agreements 
(a)  In  general 

Before  entering  into  agreements  under  sub- 
chapters II  and  III-A  of  this  chapter  for  the 
provision  of  commodities,  the  Secretary  or  the 
Adniinistrator,  as  appropriate,  shall  consider 
the  extent  to  which  the  recipient  country  is  un- 
dertaking measures  for  economic  development 
purposes  in  order  to  improve  food  security  and 
agricultural  development,  alleviate  poverty,  and 
promote  broad-based,  equitable,  and  sustain- 
able development. 


(b)  Terms  of  agreement 

An  agreement  entered  into  under  this  chap- 
ter shall— 

(1)  include  an  estimate  of  the  annual  value 
or  volume  of  agricultural  commodities  pro- 
posed to  be  made  available  to  the  country  or 
eligible  organization  under  the  agreement; 

(2)  with  respect  to  agreements  entered  into 
under  subchapters  II  and  III-A  of  this  chap- 
ter, include  a  statement  of  the  manner  in 
which  the  agricultural  commodities  provided 
imder  the  agreement  or  the  revenues  generat- 
ed by  the  sale  of  such  commodities  (if  such 
commodities  are  sold),  will  be  integrated  into 
the  overall  development  plans  of  the  country 
to  improve  food  security  and  agricultural  de- 
velopment, alleviate  poverty,  and  promote 
broad-based,  equitable,  and  sustainable  agri- 
culture; 

(3)  with  respect  to  agreements  entered  into 
under  subchapters  II  and  III-A  of  this  chap- 
ter, include  a  statement  of  the  manner  in 
which  competitive  private  sector  participation 
within  the  recipient  country  in  the  storage, 
marketing,  transportation,  and  distribution  of 
agricultural  commodities  made  available 
under  this  chapter  will  be  encouraged; 

(4)  include  a  statement  that  such  agree- 
ment shall  be  subject  to  the  availability, 
during  each  fiscal  year  to  which  the  agree- 
ment applies,  of  the  necessary  appropriations 
and  agricultural  commodities;  and 

(5)  contain  such  other  terms  and  conditions 
as  the  Secretary  or  the  Administrator,  as  ap- 
propriate, determines  to  be  necessary. 

(c)  Multi-year  agreements 

(1)  In  general 

Agreements  to  provide  assistance  on  a 
multi-year  basis  under  this  chapter  shall  be 
made  available  to  recipient  countries  or  to  eli- 
gible organizations. 

(2)  Exception 

The  Secretary  or  the  Administrator,  as  ap- 
propriate, may  determine  not  to  make  assist- 
ance available  on  a  multi-year  basis  with  re- 
spect to  a  recipient  country  or  an  eligible  or- 
ganization if  it  is  determined  that  assistance 
should  be  provided  to  such  country  or 
through  such  organization  only  on  an  annual 
basis  because— 

(A)  the  past  performance  of  the  coimtry 
or  organization  in  meeting  program  objec- 
tives does  not  warrant  a  multi-year  agree- 
ment; 

(B)  it  is  anticipated  that  the  need  of  the 
country  or  organization  for  food  aid  does 
not  extend  beyond  1  year;  or 

(C)  other  circumstances,  as  determined  by 
the  Secretary  or  the  Administrator,  as  ap- 
propriate, indicate  there  is  only  a  need  for  a 
1  year  agreement. 

(d)  Review  of  agreements 

The  Secretary  or  the  Administrator,  as  appro- 
priate, may  make  a  determination  to  terminate, 
or  refuse  to  enter  into,  a  multi-year  agreement 
with  respect  to  a  recipient  country  if  the  Secre- 
tary or  the  Administrator  determines  that  such 
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country  is  not  fulfilling  the  objectives  or  re- 
quirements of  this  chapter.  In  making  such  a 
determination,  the  Secretary  or  the  Adminis- 
trator, as  appropriate,  may  consider  the  extent 
to  which  the  country  is— 

(1)  making  significant  economic  develop- 
ment reforms; 

(2)  promoting  free  and  open  markets  for 
food  and  agricultural  producers;  and 

(3)  fostering  increased  food  security. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV,  §  1512, 104  Stat.  3648.) 

Abcendments 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  outlining 
aims  of  assistance  programs,  namely  hiunanitarian 
and  national  interest  objectives,  and  requiring  assess- 
ments of  recipient  countries  to  determine  types  and 
quantities  of  commodities  needed,  conditions  under 
which  distribution  should  take  place,  most  suitable 
timing  for  delivery,  etc. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 

§  1735.  Consultation 

The  Secretary  and  the  Administrator  shall 
cooperate  and  consult  in  the  implementation  of 
this  chapter. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV,  §  1512,  104  Stat.  3650.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  requir- 
ing funds  and  authority  under  this  chapter  be  used  to 
assist  friendly  countries  determined  to  increase  their 
self-reliance  in  food  production  and  managing  popula- 
tion growth. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 

§  1736.  Use  of  Commodity  Credit  Corporation 

(a)  In  general 

The  Commodity  Credit  Corporation  shall  ac- 
quire and  make  available  such  agricultural  com- 
modities (that  have  been  determined  to  be 
available  under  section  1731(a)  of  this  title)  as 
necessary  to  carry  out  agreements  under  this 
chapter. 

(b)  Included  expenses 

With  respect  to  commodities  made  available 
under  this  chapter,  the  Commodity  Credit  Cor- 
poration may  pay— 

(1)  the  cost  of  acquiring  such  commodities; 

(2)  the  costs  associated  with  packaging,  en- 
richment, preservation,  and  fortification  of 
such  commodities; 

(3)  the  processing,  transportation,  handling, 
and  other  incidental  costs  up  to  the  time  of 
the  delivery  of  such  commodities  free  on 
board  vessels  in  United  States  ports; 

(4)  the  ocean  freight  charges  from  United 
States  ports  to  designated  ports  of  entry 
abroad; 


(5)  the  costs  associated  with  transporting 
such  commodities  from  United  States  ports  to 
designated  points  of  entry  abroad  in  the 
case— 

(A)  of  landlocked  countries; 

(B)  of  ports  that  cannot  be  used  effective- 
ly because  of  natural  or  other  disturbances; 

(C)  of  the  unavailability  of  carriers  to  a 
specific  country;  or 

(D)  of  substantial  savings  in  costs  or  time 
that  may  be  effected  by  the  utilization  of 
points  of  entry  other  than  ports; 

(6)  in  the  case  of  commodities  for  urgent 
and  extraordinary  relief  requirements  (in- 
cluding pre-positioned  commodities)  the 
transportation  costs  incurred  in  moving  the 
commodities  from  designated  points  of  entry 
or  ports  of  entry  abroad  to  storage  and  distri- 
bution sites  and  associated  storage  and  distri- 
bution costs;  and 

(7)  the  charges  for  general  average  contri- 
butions arising  out  of  the  ocean  transport  of 
commodities  transferred  pursuant  thereto. 

(c)  Commodity  Credit  Corporation 

The  funds,  facilities,  and  authorities  of  the 
Commodity  Credit  Corporation  may  be  used  to 
carry  out  this  chapter. 

(d)  Availability  of  funds 

Funds  shall  be  available  under  this  chapter 
only  to  the  extent  provided  in  advance  in  ap- 
propriation Acts. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-508,  title 
I,  §  1204(b)(2),  104  Stat.  1388-11;  Nov.  28,  1990, 
Pub.  L.  101-624,  title  XV,  §  1512,  104  Stat.  3650; 
Dec.  13,  1991,  Pub.  L.  102-237,  title  III,  §  323, 
105  Stat.  1857.) 

Amendbients 

1991— Subsec.  (b)(5)(D).  Pub.  L.  102-237  substituted 
"time"  for  "items". 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  authoriz- 
ing appropriations  and  authorizing  the  President  to 
administer  a  program  of  farmer-to-farmer  assistance, 
enter  Into  agreements  or  make  grants  to  train  farmers 
in  recipient  coimtrles,  seek  exchange  of  farm  youth 
and  farm  leaders  with  developing  countries,  conduct 
research  in  tropical  and  subtropical  agriculture,  co- 
ordinate program  with  other  foreign  assistance  pro- 
grams, establish  conditions  for  eligibility  In  farmer-to- 
farmer  program,  and  pay  costs  of  program  through 
use  of  foreign  currencies  accruing  from  sale  of  com- 
modities. 

Subsec.  (d).  Pub.  L.  101-508  added  subsec.  (d). 

Effective  Date  of  1990  Amendments 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  imder  section  1691  of  this  title. 

Amendment  by  Pub.  L.  101-508  effective  Nov.  29, 
1990,  see  section  1301  of  Pub.  L.  101-508,  set  out  as  a 
note  under  section  511r  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  Is  referred  to  In  section  1431  of  this 
title;  title  22  section  5423. 

§  1736-1.  Special  Assistant  for  Agricultural  Trade  and 
Food  Assistance 

iSee  main  edition  for  text  of  (a)  and  (6)3 
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(c)  Required  functions 
The  Special  Assistant  shall— 

iSee  main  edition  for  text  ofiDto  (5)3 

(9)  submit  a  report  to  the  President  and 
Congress  each  year  through  1990  contain- 
ing— 

(A)  a  global  analysis  of  world  food  needs 
and  production;  and 

(B)  a  detailed  plan  for  using  available 
export  and  food  aid  authorities  to  increase 
United  States  agricultural  exports  to  those 
targeted  coimtries. 

iSee  main  edition  for  text  o/Cd)] 

(As    amended    Pub.    L.     101-624,    title    XV, 
§  1572(2),  Nov.  28,  1990, 104  Stat.  3702.) 

AlIENDMENTS 

1990— Subsec.  (c)(9)(B).  (C).  Pub.  L.  101-624  redesig- 
nated subpar.  (C)  as  (B)  and  struck  out  former  subpar. 
(B)  which  required  that  report  contain  identification 
of  at  least  15  target  countries  most  likely  to  emerge  as 
growth  markets  for  commodities  in  next  5  to  10  years. 

§  1736a.  Administrative  provisions 

(a)  Subchapter  II  programs 

(1)  Acquisitions 

The  importing  country  shall  acquire  the  ag- 
ricultural commodities  to  be  financed  under 
subchapter  II  of  this  chapter. 

(2)  Invitation  for  bid 

No  purchase  of  agricultiural  commodities 
from  private  stock  or  piu'chase  of  ocean 
transportation  shall  be  financed  under  sub- 
chapter II  of  this  chapter  unless  such  pur- 
chases are  made  on  the  basis  of  an  invitation 
for  bid  that  is  publicly  advertised  in  the 
United  States,  and  on  the  basis  of  bid  offer- 
ings that  shall  conform  to  such  invitation  and 
be  received  and  publicly  opened  in  the  United 
States.  All  awards  in  the  purchase  of  com- 
modities or  ocean  transportation  financed 
under  subchapter  II  of  this  chapter  shall  be 
consistent  with  open,  competitive,  and  re- 
sponsive bid  procedures,  as  determined  appro- 
priate by  the  Secretary. 

(b)  Reporting  of  fees 

(1)  Requirement 

Notwithstanding  any  other  provision  of  law, 
any  commission,  fee,  or  other  compensation 
of  any  kind  paid,  or  to  be  paid,  by  any  suppli- 
er of  an  agricultural  commodity,  or  any  ocean 
transportation  financed  by  the  Commodity 
Credit  Corporation  under  subchapter  II  of 
this  chapter  to  any  agents,  brokers,  or  other 
representatives  of  the  importer  or  importing 
country  shall  be  reported  to  the  Secretary  by 
the  supplier  of  the  commodity  or  ocean  trans- 
portation. 

(2)  Content 

A  report  filed  imder  paragraph  (1)  shall 
identify  the  person  or  entity  to  whom  the 
payment  is  made  and  the  amount  of  the  com- 
mission or  fees  paid. 

(3)  Publication  of  information 
The  Secretary  shall— 


(A)  maintain  all  information  provided 
under  this  section  for  public  inspection; 

(B)  annually  publish  a  report  containing 
the  information  referred  to  in  subpara- 
graph (A);  and 

(C)  forward  a  copy  of  the  annual  report 
referred  to  in  subparagraph  (B)  to  the  ap- 
propriate committees  of  Congress. 

(4)  Failure  to  file 

A  supplier  of  a  commodity  or  ocean  trans- 
portation who  fails  to  file  a  report  required 
under  this  subsection,  or  who  files  a  false 
report,  shall  be  ineligible  to  furnish,  directly 
or  indirectly,  commodities  or  ocean  transpor- 
tation financed  imder  subchapter  II  of  this 
chapter  for  a  period  of  not  to  exceed  5  years. 

(c)  Agents 

(1)  Authority  of  Secretary  or  Commodity  Credit 
Corporation 

(A)  General  rule 

Except  as  provided  in  subparagraph  (B), 
if  it  is  determined  appropriate,  the  Secre- 
tary or  the  Commodity  Credit  Corporation 
may  serve  as  the  purchasing  or  shipping 
agent,  or  both,  for  the  importing  coimtry  in 
arranging  the  purchase  or  shipping  of  com- 
modities financed  under  subchapter  II  of 
this  chapter. 

(B)  Exception 

Notwithstanding  subparagraph  (A),  the 
Secretary  or  the  Commodity  Credit  Corpo- 
ration may  award,  imder  a  competitive  bid- 
ding process,  contracts  for  establishing 
freight  agents  who  shall  act  on  behalf  of 
the  Secretary  or  the  Corporation  to  handle 
the  shipping  of  commodities  financed  under 
this  chapter. 

(C)  Avoidance  of  conflict  of  interest  of  contrac- 
tors 

Freight  agents  employed  by  the  Secretary 
or  the  Commodity  Credit  Corporation 
under  subchapter  II  of  this  chapter  shall 
not  represent  any  foreign  government 
during  the  period  of  their  contract  with  the 
United  States  Government. 

(2)  Reasonable  fees  and  commissions 

(A)  Fees 

Notwithstanding  any  other  provision  of 
law,  the  Secretary  or  the  Commodity  Credit 
Corporation  may  enter  into  an  agreement 
with  the  importing  coimtry  that  contains 
the  terms  and  conditions  that  will  govern 
the  provision  of  purchasing  or  shipping 
agent  services  by  the  Secretary  or  the  Cor- 
poration, including  the  establishment  of 
fees  for  such  services.  Any  such  fees  shall 
be  fair  and  reasonable  in  relation  to  the 
services  performed  and  shall  be  available  as 
reimbursement  for  costs  incurred  in  provid- 
ing such  services. 

(B)  Prohibition  on  commissions 

Commissions,  fees,  or  other  payments  to 
any  selling  agent  or  to  any  agent  of  a  pur- 
chaser shall  be  prohibited  in  the  purchase 
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of   agricultural   commodities   that   are   fi- 
nanced under  subchapter  II  of  this  chapter. 

(3)  Limitations 

No  commission,  fees,  or  other  payments  to 
an  agent,  broker,  consultant,  or  other  repre- 
sentative of  the  importer  or  importing  coun- 
try for  ocean  transportation  brokerage  serv- 
ices in  connection  with  the  carriage  of  com- 
modities provided  imder  subchapter  II  of  this 
chapter  may— 

(A)  be  paid  in  excess  of  an  amount  deter- 
mined appropriate  by  the  Secretary;  and 

(B)  be  shared  by  such  person  with  the  im- 
porter or  importing  country  or  any  agent 
thereof. 

(4)  Avoidance  of  conflict  of  interest 

A  person  may  not  be  an  agent,  broker,  con- 
sultant, or  other  representative  of  the  United 
States  Government,  an  importer,  or  an  im- 
porting country  in  connection  with  agricul- 
tural commodities  provided  under  this  chap- 
ter during  a  fiscal  year  in  which  such  person 
provides  or  acts  as  an  agent,  broker,  consult- 
ant, or  other  representative  of  a  person  en- 
gaged in  providing  ocean  transportation  or 
transportation-related  services  for  such  com- 
modities. For  the  purpose  of  this  paragraph, 
the  term  ''transportation-related  services" 
means  lightening,  stevedoring,  bagging,  or 
inland  transportation  to  the  destination 
point. 

(d)  Subchapters  III  and  III-A  program 

(1)  Acquisition 

The  Administrator  shall  transfer,  arrange 
for  the  transportation,  and  take  other  steps 
necessary  to  make  available  agricultural  com- 
modities to  be  provided  under  subchapter  III 
and  subchapter  III-A  of  this  chapter. 

(2)  Full  and  open  competition 

No  purchase  of  agricultural  commodities 
from  private  stocl^  or  purchase  of  ocean 
transportation  services  by  the  United  States 
Government  shall  be  financed  under  sub- 
chapters III  and  III-A  of  this  chapter  unless 
such  purchases  are  made  on  the  basis  of  full 
and  open  competition  utilizing  such  proce- 
dures as  are  determined  necessary  and  appro- 
priate by  the  Administrator. 

(3)  Avoidance  of  conflict  of  interest 

Freight  agents  employed  by  the  Agency  for 
International  Development  under  subchap- 
ters III  and  III-A  of  this  chapter  shall  not 
represent  any  foreign  government  during  the 
period  of  their  contract  with  the  United 
States  Government. 

(4)  Ocean  transportation  services 

Notwithstanding  any  provision  of  the  Fed- 
eral Property  and  Administrative  Services  Act 
of  1949  (40  U.S.C.  471  et  seq.)  or  other  similar 
provisions  relating  to  the  making  or  perform- 
ance of  Federal  Government  contracts,  the 
Administrator  may  procure  ocean  transporta- 
tion services  under  this  chapter  under  such 
full  and  open  competitive  procedures  as  the 
Administrator  determines  are  necessary  and 
appropriate. 


(e)  Timing  of  shipments 

In  determining  the  timing  of  the  shipment  of 
agricultural  commodities  to  be  provided  under 
this  chapter,  the  Secretary  or  the  Administra- 
tor, as  appropriate,  shall  consider— 

(1)  the  time  of  harvest  of  any  competing 
commodities  in  the  recipient  country;  and 

(2)  such  other  concerns  determined  to  be 
appropriate. 

(f)  Deadline  for  agreements  under  subchapters  II  and 

III-A  of  this  chapter 

An  agreement  under  subchapters  II  and  III-A 
of  this  chapter  shall,  to  the  extent  practicable, 
be  entered  into  not  later  than— 

(1)  November  30  of  the  first  fiscal  year  in 
which  agricultural  commodities  are  to  be 
shipped  under  the  agreement;  or 

(2)  60  days  after  the  date  of  enactment  of 
the  annual  Rural  Development,  Agriculture, 
and  Related  Agencies  Appropriations  Act  for 
the  first  fiscal  year  in  which  agricultural  com- 
modities are  to  be  shipped  imder  the  agree- 
ment, 

whichever  is  later. 

(g)  Annual  reports 

(1)  In  general 

The  President  shall  prepare  an  annual 
report  concerning  the  programs  and  activities 
implemented  under  this  chapter  for  the  pre- 
ceding fiscal  year. 

(2)  Contents 

Each  report  shall  include— 

(A)  the  coimtries  and  organizations  re- 
ceiving food  and  other  assistance  provided 
to  each  country  and  organization  under  this 
chapter; 

(B)  a  general  description  of  the  projects 
or  activities  implemented  under  this  chap- 
ter, including  local  currency  fimded  activi- 
ties; and 

(C)  a  statement  of  the  amoimt  of  agricul- 
tural conmiodities  made  available  to  each 
country  pursuant  to  section  1431(b)  of  this 
title  and  the  Food  for  Progress  Act  of  1985 
C7  U.S,C.  173601. 

(3)  Submission 

The  President  shall  submit  such  report  not 
later  than  January  15  of  each  year  to  the 
Committee  on  Agriculture  and  the  Commit- 
tee on  Foreign  Affairs  of  the  House  of  Repre- 
sentatives and  the  Committee  on  Agriculture, 
Nutrition,  and  Forestry  of  the  Senate. 

(h)  World  Food  Day  report 

On  World  Food  Day,  October  16  of  each  year, 
the  President  shall  submit  to  the  appropriate 
committees  of  Congress  a  report,  prepared  with 
the  assistance  of  the  Secretary  and  the  Admin- 
istrator, assessing  progress  towards  food  securi- 
ty in  each  country  receiving  United  States  Gov- 
ernment food  assistance.  Special  emphasis 
should  be  given  in  such  report  to  the  nutrition- 
al status  of  the  poorest  populations  in  such 
countries. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-508,  title 
I,  §  1204(b)(3),  104  Stat.  1388-11;  Nov.  28,  1990, 
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Pub.  L.  101-624,  title  XV,  §  1512,  104  Stat.  3650; 
Dec.  13,  1991,  Pub.  L.  102-237,  title  III,  §§  319. 
324,  325,  328,  329,  332,  105  Stat.  1857,  1858.) 

References  in  Text 

The  Federal  Property  and  Administrative  Services 
Act  of  1949,  referred  to  in  subsec.  (d)(4),  is  act  June  30, 
1949.  ch.  288,  63  Stat.  377.  as  amended.  Provisions  of 
the  Act  relating  to  procurement  procedures  are  classi- 
fied generally  to  subchapter  IV  (§  251  et  seq.)  of  chap- 
ter 4  of  Title  41.  Public  Contracts.  For  complete  classi- 
fication of  this  Act  to  the  Code,  see  Short  Title  note 
set  out  under  section  471  of  Title  40,  Public  Buildings, 
Property,  and  Works,  and  Tables. 

The  Food  for  Progress  Act  of  1985.  referred  to  in 
subsec.  (g)(2)(C).  is  Pub.  L.  99-198.  title  XI.  §  1110. 
Dec.  23.  1985.  99  Stat.  1472.  as  amended,  which  is  clas- 
sified to  section  1736o  of  this  title. 

AMENDBiENTS 

1991— Subsec.  (b)(1).  Pub.  L.  102-237.  §329.  struck 
out  "or  agricultural  commodity  donated"  after  "ocean 
transportation  financed". 

Subsec.  (c)(1)(A).  Pub.  L.  102-237.  §324.  substituted 
"subchapter  II  of  this  chapter"  for  "this  section". 

Subsec.  (c)(1)(C).  Pub.  L.  102-237,  §325,  struck  out 
"other"  before  "foreign  government". 

Subsec.  (c)(2)(B).  (3).  Pub.  L.  102-237,  §  319,  inserted 
"subchapter  II  of"  before  "this  chapter". 

Subsec.  (c)(4).  Pub.  L.  102-237,  §  328(a),  inserted 
"provides  or"  after  "in  which  such  person"  and  substi- 
tuted "of  a  person"  for  "if  the  person  is". 

Subsec.  (d)(3).  Pub.  L.  102-237.  §  328(b).  struck  out 
"other"  before  "foreign  government". 

Subsec.  (d)(4).  Pub.  L.  102-237.  §332.  substituted 
"the  Federal  Property  and  Administrative  Services 
Act  of  1949  (40  U.S.C.  471  et  seq.)"  for  "the  Federal 
Property  Act  of  1949.  as  amended.". 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  which 
established  an  Advisory  Committee  to  survey  the  gen- 
eral policies  relating  to  the  administration  of  this 
chapter,  including  implementation  of  self-help  provi- 
sions, uses  to  be  made  of  foreign  currencies,  amount  of 
currencies  to  be  reserved  in  sales  agreements  for  loans 
to  private  industry,  rates  of  exchange,  interest  rates, 
and  terms  under  which  dollar  credit  sales  are  made. 

Subsec.  (c)(4).  Pub.  L.  101-508  substituted  "providing 
ocean  transportation  or"  for  "providing  ocean". 

Effective  Date  of  1990  Amendbients 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1. 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 

Amendment  by  Pub.  L.  101-508  effective  Nov.  29, 
1990.  see  section  1301  of  Pub.  L.  101-508,  set  out  as  a 
note  imder  section  511r  of  this  title. 

Delegation  of  Functions 

Functions  of  President  imder  subsec.  (h)  of  this  sec- 
tion delegated  to  Administrator  of  the  Agency  for 
International  Development  by  section  4(c)  of  Ex.  Ord. 
No.  12752.  Feb.  25.  1991.  56  F.R.  8256.  set  out  as  a  note 
under  section  1691  of  this  title. 

Preparation  of  Annual  Report 

For  provisions  requiring  Food  Assistance  Policy 
Council  to  prepare  annual  report  pursuant  to  subsec. 
(g)(1)  of  this  section,  see  Ex.  Ord.  No.  12752.  §  3(c). 
Feb.  25.  1991.  56  F.R.  8256.  set  out  as  a  note  under  sec- 
tion 1691  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1431,  1736n  of 
this  title. 


§  1736b.  Expiration  date 

No  agreements  to  finance  sales  or  to  provide 
other  assistance  under  this  chapter  shall  be  en- 
tered into  after  December  31, 1995. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624. 
title  XV,  §  1512,  104  Stat.  3653.) 

Prior  Provisions 

Provisions  covering  the  termination  date  for  agree- 
ments to  finance  sales  under  subchapter  II  and  pro- 
grams of  assistance  imder  subchapter  III  were  covered 
by  section  1736c  of  this  title  prior  to  amendment  of 
that  section  by  Pub.  L.  101-624.  and  by  sections  1709, 
1724  of  this  title  prior  to  the  amendment  of  those  sec- 
tions by  Pub.  L.  89-808. 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  relating 
to  Presidential  reports  to  Congress  concerning  activi- 
ties carried  out  under  this  chapter,  a  global  assess- 
ment of  food  production  and  needs  and  planned  pro- 
gramming of  food  assistance,  and  a  comparative  cross- 
country evaluation  of  programs  conducted  under  por- 
tions of  this  chapter,  provisions  requiring  the  Secre- 
tary to  issue  revised  regulations  governing  operations 
of  subchapter  II  of  this  chapter,  and  provisions  relat- 
ing to  the  delivery  of  bagged  commodities. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 

§  1736c.  Regulations 

Not  later  than  180  days  after  November  28, 

1990,  regulations  shall  be  issued  to  implement 
the  provisions  of  this  chapter. 

(As  amended  Nov.  28.  1990,  Pub.  L.  101-624. 
title  XV.  §  1512,  104  Stat.  3653;  Dec.  13,  1991, 
Pub.  L.  102-237,  title  III,  §  322,  105  Stat.  1857.) 

Amendments 

1991— Pub.  L.  102-237  substituted  "November  28, 
1990"  for  "the  date  of  enactment  of  this  Act". 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  prohibit- 
ing entering  into  agreements  under  subchapter  II  of 
this  chapter  and  programs  of  assistance  under  sub- 
chapter III  of  this  chapter  after  Dec.  31,  1990,  and 
specifying  that  new  spending  authority  for  subchapter 
II  of  this  chapter  under  Agriculture  and  Food  Act  of 
1981  and  Food  Security  Act  of  1985  is  effective  only  in 
amounts  as  provided  in  appropriation  Acts. 

Effective  Date  of  1990  AmendbiIent 

Amendment  by  Pub.  L.   101-624  effective  Jan.   1, 

1991.  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 

§  1736d.  Independent  evaluation  of  programs 
(a)  Subchapter  II  program 

Not  later  than  2  years  after  November  28, 
1990,  and  2  years  thereafter,  the  Comptroller 
General  of  the  United  States  shall  select  five 
countries  that  receive  assistance  imder  sub- 
chapter II  of  this  chapter  that  are  representa- 
tive of  all  countries  in  three  geographic  regions 
and  evaluate  the  uses  of  the  funds  under  sub- 
chapter II  of  this  chapter  in  such  coimtries 
with  respect  to  the  impact  of  such  uses  on  agri- 
cultural development,  agricultural  trade  devel- 
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opment,  and  the  financial  management  of 
those  funds,  with  reference  to  personnel  re- 
quirements to  manage  these  funds. 

(b)  Subchapter  III  program 

Not  later  than  2  years  after  November  28, 
1990,  and  2  years  thereafter,  the  Comptroller 
General  of  the  United  States  shall  select  five 
countries  that  receive  assistance  under  sub- 
chapter III  of  this  chapter  that  are  representa- 
tive of  all  countries  in  three  geographic  regions 
and  evaluate  the  uses  of  the  assistance  provided 
under  such  subchapter,  including  an  evaluation 
of  the  impact  of  such  assistance  on  enhancing 
food  security  in  such  coimtries  and  an  evalua- 
tion of  the  use  of  local  currencies  for  economic 
development,  as  well  as  the  financial  manage- 
ment of  those  funds,  with  reference  to  person- 
nel requirements  to  manage  these  funds. 

(c)  Subchapter  III-A  program 

Not  later  than  2  years  after  November  28, 

1990,  and  2  years  thereafter,  the  Comptroller 
General  of  the  United  States  shall  select  five 
countries  that  receive  assistance  under  sub- 
chapter III-A  of  this  chapter  that  are  repre- 
sentative of  all  such  countries  in  three  geo- 
graphic regions  and  evaluate— 

(1)  the  uses  of  the  commodities  provided 
under  such  subchapter  in  such  coimtries;  and 

(2)  the  uses  of  the  special  account  funds  es- 
tablished in  such  countries  under  subchapter 
III-A  of  this  chapter; 

with  respect  to  the  impact  of  such  uses  and 
funds  on  enhancing  food  security,  including  nu- 
trition, in  such  coimtries  and  the  financial  man- 
agement of  those  funds,  with  reference  to  per- 
sonnel requirements  to  manage  such  funds. 

(d)  Report  to  Congress 

The  Comptroller  General  of  the  United 
States  shall  prepare  and  submit,  to  the  Com- 
mittee on  Foreign  Affairs  and  the  Committee 
on  Agriculture  of  the  House  of  Representatives 
and  the  Committee  on  Agriculture,  Nutrition, 
and  Forestry  of  the  Senate,  a  report  concerning 
the  evaluations  made  under  this  section. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV,  §  1512,  104  Stat.  3653;  Dec.  13,  1991, 
Pub.  L.  102-237,  title  III,  §  322,  105  Stat.  1857.) 

Amendments 

1991— Subsecs.  (a)  to  (c).  Pub.  L.  102-237  substituted 
"November  28.  1990"  for  "the  date  of  enactment  of 
this  Act". 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  specify- 
ing that  section  2370(e)  of  title  22  relating  to  expro- 
priation and  nationalization  of  property  of  United 
States  citizens  is  applicable  to  assistance  under  sub- 
chapter II  of  this  chapter. 

Effective  Date  of  1990  Abcbndment 

Amendment  by  Pub.  L.   101-624  effective  Jan.  1, 

1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 

§  1736e.  Debt  forgiveness 

(a)  Authority 

The  President,  taking  into  account  the  finan- 
cial resources  of  a  country,  may  waive  pay- 
ments of  principal  and  interest  that  such  coun- 


try would  otherwise  be  required  to  make  to  the 
Commodity  Credit  Corporation  under  dollar 
sales  agreements  under  subchapter  II  of  this 
chapter  if — 

(1)  that  country  is  a  least  developed  coun- 
try; and 

(2)  either— 

(A)  an  International  Monetary  Fund 
standby  agreement  is  in  effect  with  respect 
to  that  country; 

(B)  a  structural  adjustment  program  of 
the  International  Bank  for  Reconstruction 
and  Development  or  of  the  International 
Development  Association  is  in  effect  with 
respect  to  that  country; 

(C)  a  structural  adjustment  facility,  en- 
hanced structural  adjustment  facility,  or 
similar  supervised  arrangement  with  the 
International  Monetary  Fund  is  in  effect 
with  respect  to  that  country;  or 

(D)  even  though  such  an  agreement,  pro- 
gram, facility,  or  arrangement  is  not  in 
effect,  the  country  is  pursuing  national  eco- 
nomic policy  reforms  that  would  promote 
democratic,  market-oriented,  and  long  term 
economic  development. 

(b)  Request  for  debt  relief  by  President 

The  President  may  provide  debt  relief  under 
subsection  (a)  of  this  section  only  if  a  notifica- 
tion is  submitted  to  Congress  at  least  10  days 
prior  to  providing  the  debt  relief.  Such  a  notifi- 
cation shall— 

(1)  specify  the  amount  of  official  debt  the 
President  proposes  to  liquidate;  and 

(2)  identify  the  countries  for  which  debt 
relief  is  proposed  and  the  basis  for  their  eligi- 
bility for  such  relief. 

(c)  Appropriations  action  required 

The  aggregate  amount  of  principal  and  inter- 
est waived  under  this  section  may  not  exceed 
the  amount  approved  for  such  purpose  in  an 
Act  appropriating  funds  to  carry  out  this  chap- 
ter. 

(d)  Limitation  on  new  credit  assistance 

If  the  authority  of  this  section  is  used  to 
waive  payments  otherwise  required  to  be  made 
by  a  country  pursuant  to  this  chapter,  the 
President  may  not  provide  any  new  credit  as- 
sistance for  that  country  under  this  chapter 
during  the  2-year  period  beginning  on  the  date 
such  waiver  authority  is  exercised,  unless  the 
President  provides  to  the  Congress,  before  the 
assistance  is  provided,  a  written  justification 
for  the  provision  of  such  new  credit  assistance. 

(e)  Applicability 

The  authority  of  this  section  applies  with  re- 
spect to  credit  sales  agreements  entered  into 
before  November  28, 1990. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV,  §  1512,  104  Stat.  3654;  Dec.  13,  1991, 
Pub.  L.  102-237,  title  III,  !§322,  326,  336,  105 
Stat.  1857,  1859.) 

Amendments 

1991-Subsec.  (a).  Pub.  L.  102-237.  §  326.  substituted 
"subchapter  II  of  this  chapter"  for  "this  subchapter" 
in  introductory  provisions. 
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Subsec.  (b).  Pub.  L.  102-237,  §  336,  inserted  "at  least 
10  days  prior  to  providing  the  debt  relief  before 
period  at  end  of  first  sentence. 

Subsec.  (e).  Pub.  L.  102-237,  §  322,  substituted  "No- 
vember 28,  1990"  for  "the  date  of  enactment  of  this 
Act". 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  prohibit- 
ing assistance  under  subchapters  II,  III  and  III-A  of 
this  chapter  to  North  Vietnam  after  July  1,  1973. 
unless  specifically  authorized  by  Act  of  Congress. 

Effective  Date  of  1990  Aboendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  under  section  1691  of  this  title. 


Delegation  of  Functions 

Functions  of  President  imder  this  section  delegated 
to  Secretary  of  Agriculture,  in  consultation  with  Food 
Assistance  Policy  Coimcil  and  Department  of  the 
Treasury,  by  section  4(d)  of  Ex.  Ord.  No.  12752,  Feb. 
25,  1991,  56  F.R.  8256,  set  out  as  a  note  under  section 
1691  of  this  title. 

Renegotiation  of  Payment  Terms  of  Loans  for 
Sale  of  Agricultural  Commodities 

Pub.  L.  102-27,  title  II,  Apr.  10,  1991,  105  Stat.  147, 
provided  that:  "Title  I  of  the  Public  Law  480  [7  U.S.C. 
1701  et  seq.l  program  allowed  for  the  repayment  of 
loans  for  the  sale  of  agricultural  commodities  in  for- 
eign or  local  currencies  until  December  31,  1971.  Since 
that  time,  imtil  the  law  was  changed  in  the  1985  farm 
bill  [probably  means  Pub.  L.  99-198,  see  Tables  for 
classification],  all  sales  have  been  on  dollar  credit 
terms.  In  view  of  the  present  financial  situation,  it  is 
impossible  for  many  countries  to  repay  their  loans  in 
dollars.  Therefore,  the  President  may  use  the  author- 
ity in  section  411  and  section  604  of  the  Agricultural 
Trade  Development  and  Assistance  Act  of  1954  [7 
U.S.C.  1736e,  1738c]  to  renegotiate  the  payment  on 
Public  Law  480  debt  in  eligible  countries  in  Latin 
America,  the  Caribbean  and  sub-Saharan  Africa. 

§  1736f.  Authorization  of  appropriations 

(a)  Reimbursement 

There  are  authorized  to  be  appropriated  such 
sums  as  may  be  necessary  to  carry  out— 

(1)  the  concessional  credit  sales  program  es- 
tablished under  subchapter  II  of  this  chapter; 

(2)  the  emergency  and  private  assistance 
program  under  subchapter  III  of  this  chapter; 
and 

(3)  the  grant  program  established  under 
subchapter  III-A  of  this  chapter, 

including  such  amoimts  as  may  be  required  to 
make  payments  to  the  Commodity  Credit  Cor- 
poration to  the  extent  the  Commodity  Credit 
Corporation  is  not  reimbursed  under  the  pro- 
grams under  this  chapter  for  the  actual  costs 
incurred  or  to  be  incurred  by  such  Corporation 
in  carrying  out  such  programs. 

(b)  Limitations 

Of  the  amounts  made  available  in  each  fiscal 
year  to  carry  out  subchapters  II  and  III-A  of 
this  chapter,  not  less  than— 

(1)  40  percent  shall  be  made  available  to 
carry  out  the  credit  sales  program  established 
under  subchapter  II  of  this  chapter;  and 

(2)  40  percent  shall  be  made  available  to 
carry  out  the  grant  program  established 
under  subchapter  III-A  of  this  chapter. 


(c)  Transfer  of  funds 

Notwithstanding  any  other  provision  of  law 
and  except  as  provided  in  subsection  (b)  of  this 
section,  if  the  President  determines  it  to  be  nec- 
essary for  purposes  of  this  chapter,  the  Presi- 
dent may  direct  that  not  in  excess  of  15  percent 
of  the  f imds  available  in  any  fiscal  year  for  car- 
rying out  any  subchapter  of  this  chapter  be 
used  to  carry  out  any  other  subchapter  of  this 
chapter. 

(d)  Budget 

In  presenting  the  Budget  of  the  United 
States,  the  President  shall  classify  expenditures 
under  this  chapter  as  expenditures  for  interna- 
tional affairs  and  finance  rather  than  for  agri- 
culture and  agricultural  resources. 

(e)  Value  of  commodities 

Notwithstanding  any  other  provision  of  law, 
in  determining  the  reimbursement  due  the 
Commodity  Credit  Corporation  for  all  expenses 
incurred  under  this  chapter,  commodities  from 
the  inventory  of  the  Commodity  Credit  Corpo- 
ration that  were  acquired  imder  title  I  of  the 
Agricultural  Act  of  1949  [7  U.S.C.  1441  et  seq.] 
shall  be  valued  at  a  price  not  greater  than  the 
export  market  price  for  such  commodities,  as 
determined  by  the  Secretary,  as  of  the  time 
such  commodity  is  made  available  under  this 
chapter. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV.  §  1512,  104  Stat.  3655.) 

References  in  Text 

The  Agricultural  Act  of  1949,  referred  to  in  subsec. 
(e),  is  act  Oct.  31,  1949,  ch.  792,  63  Stat.  1051,  as 
amended.  Title  I  of  the  Act  is  classified  generally  to 
subchapter  II  (§  1441  et  seq.)  of  chapter  35A  of  this 
title.  For  complete  classification  of  this  Act  to  the 
Code,  see  Short  Title  note  set  out  under  section  1421 
of  this  title  and  Tables. 

Amendbaents 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  authoriz- 
ing President  to  seek  agreement  for  international  food 
reserve,  with  costs  to  be  shared  equitably  among  na- 
tions, and  with  safeguards  against  price  disruptions. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991,  see  section  1513  of  Pub.  L.  101-624,  set  out  as  a 
note  imder  section  1691  of  this  title. 

Delegation  of  Functions 

Functions  of  President  imder  subsec.  (c)  of  this  sec- 
tion delegated  to  Director  of  the  Office  of  Manage- 
ment and  Budget  by  section  4(e)  of  Ex.  Ord.  No.  12752, 
Feb.  25,  1991,  56  F.R.  8256,  set  out  as  a  note  under  sec- 
tion 1691  of  this  title. 

§  1736f-l.  Food  security  wheat  reserve 

ISee  main  edition  for  text  ofia)l 

(b)  Initial  establishment  by  designation  of  wheat 
owned  by  Commodity  Credit  Corporation;  replen- 
ishment by  purchase  or  by  designation  of  wheat 
acquired  by  Corporation 

ISee  main  edition  for  text  of  {1)1 
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(2)(A)  Subject  to  the  provisions  of  subsection 
(i)  of  this  section,  stocks  of  wheat  to  replenish 
the  reserve  may  be  acquired  (i)  through  pur- 
chases from  producers  or  in  the  market  if  the 
Secretary  of  Agriculture  determines  that  such 
purchases  will  not  unduly  disrupt  the  market, 
and  (ii)  by  designation  by  the  Secretary  of 
stocks  of  wheat  otherwise  acquired  by  the  Com- 
modity Credit  Corporation.  Any  use  of  funds  to 
acquire  wheat  through  purchases  from  produc- 
ers or  in  the  market  to  replenish  the  reserve 
must  be  authorized  in  appropriation  Acts. 

(B)  Not  later  than  18  months  after  the  re- 
lease of  stocks  from  the  reserve,  the  Secretary 
of  Agriculture  shall  replenish  the  reserve— 
(i)  through  purchases  under  subparagraph 
(A)(i),  to  the  extent  of  available  appropria- 
tions; or 

(ii)  by  designating  an  equivalent  quantity  of 
wheat  from  uncommitted  stocks  of  the  Com- 
modity Credit  Corporation,  to  the  extent  suf- 
ficient appropriations  are  not  available  under 
subparagraph  (A)(i),  except  to  the  extent 
that  the  Secretary  reports  to  the  Committee 
on  Agriculture  of  the  House  of  Representa- 
tives and  the  Committee  on  Agriculture,  Nu- 
trition, and  Forestry  of  the  Senate  that  there 
are  not  sufficient  imcommitted  stocks  of  the 
Commodity  Credit  Corporation  available. 

(c)  Release  of  wheat  stocks  by  President  for  emergen- 

cy food  assistance  to  developing  countries 

Notwithstanding  any  other  provision  of  law, 
stocks  of  wheat  designated  or  acquired  for  the 
reserve  imder  this  section  may  be  released  by 
the  President  to  provide,  on  a  donation  or  sale 
basis,  emergency  food  assistance  to  developing 
countries  at  any  time  that  the  domestic  supply 
of  wheat  is  so  limited  that  quantities  of  wheat 
cannot  be  made  available  for  disposition  under 
the  Agricultural  Trade  Development  and  As- 
sistance Act  of  1954  [7  U.S.C.  1691  et  seq.], 
except  for  urgent  hiunanitarian  purposes, 
under  the  criteria  of  section  401  of  that  Act  C7 
U.S.C.  1731].  Notwithstanding  the  provisions  of 
the  preceding  sentence,  up  to  three  hundred 
thousand  metric  tons  of  wheat  may  be  released 
from  the  reserve  under  this  section  in  any  fiscal 
year,  without  regard  to  the  domestic  supply  sit- 
uation, for  use  under  title  II  of  the  Agricultural 
Trade  Development  and  Assistance  Act  of  1954 
[7  U.S.C.  1721  et  seq.]  in  providing  urgent  hu- 
manitarian relief  in  any  developing  coimtry  suf- 
fering a  major  disaster,  as  determined  by  the 
President,  whenever  the  wheat  needed  for 
relief  cannot  be  programed  for  such  purpose  in 
a  timely  manner  under  the  normal  means  of  ob- 
taining commodities  for  food  assistance  due  to 
circumstances  of  unanticipated  and  exceptional 
need.  Wheat  released  from  the  reserve  may  be 
processed  in  the  United  States  and  shipped  to  a 
developing  country  in  the  form  of  flour  when 
conditions  in  the  recipient  country  require  such 
processing  in  the  United  States. 

(d)  Release  of  wheat  to  meet  famine  or  other  relief 
requirements 

Wheat  released  from  the  reserve  for  the  pur- 
poses of  subsection  (c)  of  this  section  shall  be 
made  available  imder  the  Agricultural  Trade 
Development  and  Assistance  Act  of  1954  [7 
U.S.C.  1691  et  seq.]  to  meet  famine  or  other 


urgent  or  extraordinary  relief  requirements, 
except  that  section  401  of  that  Act  [7  U.S.C. 
1731],  with  respect  to  determinations  of  avail- 
ability, shall  not  be  applicable  thereto. 

ISee  main  edition  for  text  of(e)  to  (h)l 

(!)  Expiration  of  authority  to  replenish  stocks  of 
wheat;  disposal  of  remaining  stocks 

The  authority  to  replace  stocks  of  wheat  to 
maintain  the  reserve  under  this  section  shall 
expire  September  30,  1995,  after  which  stocks 
released  from  the  reserve  may  not  be  replen- 
ished. Stocks  of  wheat  remaining  in  the  reserve 
after  September  30,  1995,  shall  be  disposed  of 
by  release  for  use  in  providing  for  emergency 
food  needs  in  developing  countries  as  provided 
in  this  section. 

(As  amended  Pub.  L.  101-624,  title  XI,  §  1143, 
title  XV,  §  1515(c),  Nov.  28,  1990,  104  Stat.  3515, 
3663.) 

Amendbients 

1990— Subsec.  (b)(2).  Pub.  L.  101-^24,  §  1143(b).  des- 
ignated existing  provisions  as  subpar.  (A),  redesignat- 
ed els.  (A)  and  (B)  as  (i)  and  (ii),  respectively,  and 
added  subpar.  (B). 

Subsecs.  (c).  (d).  Pub.  L.  101-624.  §  1515(c).  substitut- 
ed "section  401"  for  "section  401(a)". 

Subsec.  (i).  Pub.  L.  101-624.  §  1143(a),  substituted 
"1995"  for  "1990"  in  two  places. 

Effective  Date  of  1990  Amendment 

Amendment  by  section  1143  of  Pub.  L.  101-624  effec- 
tive beginning  with  the  1991  crop  of  an  agricultural 
commodity,  with  provision  for  prior  crops,  see  section 
1171  of  Pub.  L.  101-624.  set  out  as  a  note  under  section 
1421  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  4001  of  this 
title;  title  46  App.  section  1241f. 

§  1736g.  Coordination  of  foreign  assistance  programs 

To  the  maximum  extent  practicable,  assist- 
ance for  a  foreign  country  under  this  chapter 
shall  be  coordinated  and  integrated  with  United 
States  development  assistance  objectives  and 
programs  for  that  coimtry  and  with  the  overall 
development  strategy  of  that  country.  Special 
emphasis  should  be  placed  on,  and  funds  devot- 
ed to,  activities  that  will  increase  the  nutrition- 
al impact  of  programs  of  assistance  under  this 
chapter,  and  child  survival  programs  and 
projects,  in  least  developed  countries  by  im- 
proving the  design  and  implementation  of  such 
programs  and  projects. 

(As  amended  Nov.  28.  1990,  Pub.  L.  101-624, 
title  XV,  §  1512,  104  Stat.  3656.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  requir- 
ing, to  maximum  extent  practicable,  availability  of 
commodities  on  multiyear  basis. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  Jan.  1, 
1991.  see  section  1513  of  Pub.  L.  101-624.  set  out  as  a 
note  imder  section  1691  of  this  title. 
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§  I736g-L  Assistance  in  furtherance  of  narcotics  con- 
trol objectives  of  United  States 

(a)  Substantial  injury 

Local  currencies  that  are  made  available  for 
use  under  this  chapter  may  not  be  used  to  fi- 
nance the  production  for  export  of  agricultural 
commodities  (or  products  thereof)  that  would 
compete  in  the  world  market  with  similar  agri- 
cultural commodities  (or  products  thereof)  pro- 
duced in  the  United  States,  if  such  competition 
would  cause  substantial  injury  to  the  United 
States  producers,  as  determined  by  the  Presi- 
dent. 

(b)  Exception  for  narcotics  control 

Notwithstanding  subsection  (a)  of  this  sec- 
tion, the  President  may  provide  assistance 
under  this  chapter,  including  assistance 
through  the  use  of  local  currencies  generated 
by  the  sale  of  commodities  under  such  chapter, 
for  economic  development  activities  undertaken 
in  an  eligible  country  that  is  a  major  illicit  drug 
producing  country  (as  defined  in  section 
2291(i)(2)  of  title  22),  for  the  purpose  of  reduc- 
ing the  dependence  of  the  economy  of  such 
country  on  the  production  of  crops  from  which 
narcotic  and  psychotropic  drugs  are  derived. 

(July  10,  1954,  ch.  469,  title  IV,  §  414,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  XV,  §  1512, 
104  Stat.  3656.) 

Effective  Date 

Section  effective  Jan.  1.  1991,  see  section  1513  of 
Pub.  L.  101-624,  set  out  as  an  Effective  Date  of  1990 
Amendment  note  under  section  1691  of  this  title. 

§§  17361  to  1736k.  Repealed.  Pub.  L.  101-624,  title  XV, 
§  1573,  Nov.  28, 1990, 104  Stat.  3702 

Section  1736i,  Pub.  L.  97-98,  title  XII.  §  1203,  Dec. 
22,  1981,  95  Stat.  1275.  provided  for  a  special  standby 
export  subsidy  program. 

Section  1736j.  Pub.  L.  97-98.  title  XII.  §  1204.  Dec. 
22.  1981.  95  Stat.  1276;  Pub.  L.  99-198.  title  XI, 
§  li33(b),  Dec.  23. 1985,  99  Stat.  1489.  provided  for  pro- 
tection against  agricultural  embargo.  See  section  5672 
of  this  title. 

Section  1736k.  Pub.  L.  97-98.  title  XII.  §  1205.  Dec. 
22,  1981,  95  Stat.  1277,  provided  for  development  of 
plans,  recommendations,  and  programs  to  alleviate  the 
adverse  impact  of  export  embargoes  on  agricultural 
commodities.  See  section  5672  of  this  title. 

§  1736m.  Expansion  of  international  markets  for 
United  States  agricultural  commodities  and  prod- 
ucts; purposes;  implementation  authorities 

References  in  Text 

Section  1707a  of  this  title,  referred  to  in  subsec. 
(a)(1).  (2),  was  repealed  by  Pub.  L.  101-624.  title  XV, 
§  1574,  Nov.  28,  1990.  104  Stat.  3702. 

§1736n.  Increased  usage  of  protein  byproducts  de- 
rived from  alcohol  fuel  production 

iSee  main  edition  for  text  ofia)  to  (c)] 
(d)  Reporting  requirements 

ISee  main  edition  for  text  of  (1)1 

(2)  The  Secretary  shall  thereafter  provide  to 
Congress  each  year  a  description  of  the  efforts 
being  made  by  the  Department  to  malte  avail- 


able, as  part  of  the  programs  referred  to  in  sub- 
sections (b)  and  (c)  of  this  section,  the  protein 
byproduct  resulting  from  the  production  of  fuel 
alcohol  from  agricultural  commodities.  The  in- 
formation for  all  such  programs  shall  be  includ- 
ed in  the  report  submitted  piu-suant  to  section 
407(g)  of  the  Agricultural  Trade  Development 
and  Assistance  Act  of  1954  [7  U.S.C.  1736a(g)], 
or  in  any  other  appropriate  annual  report  to 
Congress. 

(As  amended  Pub.  L.  101-624,  title  XV, 
§  1515(a),  Nov.  28, 1990, 104  Stat.  3663.) 

References  in  Text 

Section  1707a  of  this  title,  referred  to  in  subsec.  (b), 
was  repealed  by  Pub.  L.  101-624,  title  XV,  §  1574.  Nov. 
28.  1990.  104  Stat.  3702. 

Clause  (3)  of  section  1431  of  this  title,  referred  to  in 
subsec.  (c),  was  redesignated  subsec.  (a)(3)  of  section 
1431  of  this  title  by  Pub.  L.  98-258.  title  V.  §502(1). 
Apr.  10.  1984.  98  Stat.  137. 

Amendbients 

1990— Subsec.  (d)(2).  Pub.  L.  101-624  substituted 
"section  407(g)"  for  "section  408(a)". 

§  17360.  Food  for  progress 

ISee  main  edition  for  text  of  (a)l 

(b)  Agreements  with  developing  countries  and  emerg- 
ing democracies  to  furnish  commodities 

In  order  to  use  the  food  resources  of  the 
United  States  more  effectively  in  support  of  de- 
veloping countries,  and  coimtries  that  are 
emerging  democracies,  that  have  made  commit- 
ments to  introduce  or  expand  free  enterprise 
elements  in  their  agricultural  economies 
through  changes  in  commodity  pricing,  market- 
ing, input  availability,  distribution,  and  private 
sector  involvement,  the  President  is  authorized 
to  enter  into  agreements  with  the  governments 
of  such  countries,  or  with  private  volimtary  or- 
ganizations, nonprofit  agricultural  organiza- 
tions, or  cooperatives,  to  furnish  commodities 
made  available  pursuant  to  subsections  (e)  and 
(f)  of  this  section.  Such  agreements  may  pro- 
vide for  commodities  to  be  furnished  on  a 
multiyear  basis. 

ISee  main  edition  for  text  of(c)1 

(d)  Considerations  for  agreements 

In  determining  whether  to  enter  into  an 
agreement  under  this  section,  the  President 
shall  consider  whether  a  potential  recipient 
country  is  committed  to  carry  out,  or  is  carry- 
ing out,  policies  that  promote  economic  free- 
dom, private,  domestic  production  of  food  com- 
modities for  domestic  consumption,  and  the 
creation  and  expansion  of  efficient  domestic 
markets  for  the  purchase  and  sale  of  such  com- 
modities. Such  policies  may  provide  for,  among 
other  things— 

iSee  main  edition  for  text  ofil)  to  (6)1 

(e)  Availability  of  commodities;  Hnancing  sale  and 
exportation  of  commodities;  payment  of  costs 
and  charges 

ISee  main  edition  for  text  of(l)  and  (2)3 
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(3)  The  Commodity  Credit  Corporation  may 
finance  the  sale  and  exportation  of  commod- 
ities, made  available  under  the  Agricultural 
Trade  Development  and  Assistance  Act  of  1954 
[7  U.S.C.  1691  et  seq.],  which  are  furnished 
under  this  section.  Payment  for  commodities 
made  available  imder  that  Act  which  are  pur- 
chased on  credit  terms  under  this  section  shall 
be  on  the  same  basis  as  the  terms  provided  in 
section  106  *  of  that  Act. 

(4)  In  the  case  of  commodities  made  available 
under  the  Agricultural  Trade  Development  and 
Assistance  Act  of  1954  for  purposes  of  this  sec- 
tion, section  203  *  of  that  Act  [7  U.S.C.  1723] 
shall  apply  to  commodities  furnished  on  a 
grant  basis  imder  this  section  and  sections  402, 
403(a).  403(c),  and  403(i)  of  that  Act  C7  U.S.C. 
1732,  1733(a),  (c),  (i)]  shall  apply  to  all  com- 
modities furnished  under  this  section. 

(f)  Provision  to  developing  countries  on  grant  basis; 

minimum  metric  ton  amount  available;  purchase 
of  commodities  by  Commodity  Credit  Corpora- 
tion; funds  for  implementation;  cost  of  commod- 
ities and  expenses 

(1)  Commodities  made  available  under  section 
1431(b)  of  this  title  for  use  in  carrying  out  this 
section  shall  be  provided  on  a  grant  basis. 

iSee  main  edition  for  text  of  {2)  to  (5)3 

(g)  Maximum  amount  of  metric  tons  of  commodities 
to  be  furnished 

Not  more  than  500,000  metric  tons  of  com- 
modities may  be  furnished  under  this  section  in 
each  of  the  fiscal  years  1986  through  1995. 

iSee  main  edition  for  text  ofih)  and  (i)] 

(j)  Agreements  for  distribution  or  sale  on  multiyear 
basis 

In  carrying  out  this  section,  the  President 
shall,  on  request  and  subject  to  the  availability 
of  commodities,  approve  agreements  that  pro- 
vide for  commodities  to  be  made  available  for 
distribution  or  sale  by  the  recipient  on  a  multi- 
year  basis  if  the  agreements  otherwise  meet  the 
requirements  of  this  section, 
(k)  Effective  and  termination  dates 

This  section  shall  be  effective  during  the 
period  beginning  October  1,  1985,  and  ending 
December  31,  1995. 

(J)  Additional  assistance  in  administration  of  food  as- 
sistance programs 

(1)  To  enhance  the  development  of  private 
sector  agriculture  in  countries  receiving  assist- 
ance imder  this  section  the  President  may,  in 
each  of  the  fiscal  years  1991  through  1995,  use 
in  addition  to  any  amounts  or  commodities 
otherwise  made  available  imder  this  section  for 
such  activities,  not  to  exceed  $10,000,000  of 
Commodity  Credit  Corporation  funds  (or  com- 
modities of  an  equal  value  owned  by  the  Corpo- 
ration), to  provide  assistance  in  the  administra- 
tion, sale,  and  monitoring  of  food  assistance 
programs  to  strengthen  private  sector  agricul- 
ture in  recipient  countries. 

(2)  To  carry  out  this  subsection,  the  President 
may  provide   agricultural  commodities  under 


*  See  References  in  Text  note  below. 


agreements  entered  into  under  this  section  in  a 
manner  that  uses  the  commodity  transaction  as 
a  means  of  developing  in  the  recipient  countries 
a  competitive  private  sector  that  can  provide 
for  the  importation,  transportation,  storage, 
marketing  and  distribution  of  such  commod- 
ities. 

(3)  The  President  may  use  the  assistance  pro- 
vided under  this  subsection  and  local  currencies 
derived  from  the  sale  of  commodities  under 
paragraph  (2)  to  design,  monitor,  and  adminis- 
ter activities  undertaken  with  such  assistance, 
for  the  purpose  of  strengthening  or  creating 
the  capacity  of  recipient  country  private  enter- 
prises to  undertake  commercial  transactions, 
with  the  overall  goal  of  increasing  potential 
markets  for  United  States  agricultural  com- 
modities. 

(As  amended  Pub.  L.  101-624,  title  XV,  §§  1516, 
1572(1),  Nov.  28,  1990,  104  Stat.  3663,  3702;  Pub. 
L.  102-237,  title  III,  §  335,  Dec.  13,  1991,  105 
Stat.  1859.) 

References  in  Text 

Section  106  of  that  Act.  referred  to  in  subsec.  (e)(3), 
meaning  section  106  of  the  Agricultural  Trade  Devel- 
opment and  Assistance  Act  of  1954,  which  was  classi- 
fied to  former  section  1706  of  this  title,  was  omitted  in 
the  general  revision  of  this  chapter  by  Pub.  L.  101-624, 
title  XV,  §  1512.  Nov.  28. 1990. 104  Stat.  3633. 

Section  203  of  that  Act.  referred  to  in  subsec.  (e)(4). 
means  section  203  of  the  Agricultural  Trade  Develop- 
ment and  Assistance  Act  of  1954,  which  is  classified  to 
section  1723  of  this  title,  and  was  amended  generally 
by  Pub.  L.  101-624.  title  XV.  §  1512.  Nov.  28.  1990.  104 
Stat.  3638.  As  amended,  section  1723  relates  to  genera- 
tion and  use  of  foreign  currencies  by  private  volimtary 
organizations  and  cooperatives  rather  than  to  pay- 
ment of  costs  and  charges.  See  section  1736(b)  of  this 
title. 

Amendments 

1991— Subsec.  (k).  Pub.  L.  102-237.  §335(1).  (3).  re- 
designated subsec.  (Z)  as  (k)  and  struck  out  "Septem- 
ber 30,"  before  "December  31". 

Subsecs.  (0.  (m).  Pub.  L.  102-237.  §  335(2).  (3).  redes- 
ignated subsec.  (m)  as  (Z)  and  substituted  "this  sec- 
tion" for  "this  Act"  wherever  appearing. 

1990— Subsec.  (b).  Pub.  L.  101-624.  §  1516(1).  substi- 
tuted "developing  coimtries.  and  countries  that  are 
emerging  democracies,  that"  for  "countries  that",  and 
"the  governments  of  such  coimtries.  or  with  private 
voluntary  organizations,  nonprofit  agricultural  organi- 
zations, or  cooperatives."  for  "developing  countries". 

Subsec.  (d).  Pub.  L.  101-624.  §  1516(2).  struck  out 
"with  countries"  before  "under  this  section"  in  intro- 
ductory provisions. 

Subsec.  (e)(3).  Pub.  L.  101-624.  §  1516(3).  struck  out 
"to  a  developing  country"  before  "under  this  section", 
and  "by  a  developing  country"  before  "for  commod- 
ities". 

Subsec.  (e)(4).  Pub.  L.  101-624.  §  1516(4).  struck  out 
"to  a  developing  country"  before  "under  this  section" 
in  two  places,  and  substituted  "sections  402,  403(a). 
403(c).  and  403(1)"  for  "section  401(b)". 

Subsec.  (f)(1).  Pub.  L.  101-624.  §  1516(5).  struck  out 
"to  developing  countries"  before  "on  a  grant  basis". 

Subsec.  (g).  Pub.  L.  101-624.  §  1516(6).  substituted 
"1995"  for  "1990". 

Subsec.  (j).  Pub.  L.  101-624.  §  1572(1).  redesignated 
subsec.  (k)  as  (j)  and  struck  out  former  subsec.  (j) 
which  read  as  foUows:  "Within  90  days  after  the  end 
of  each  fiscal  year  in  which  an  agreement  under  this 
section  is  in  effect  with  respect  to  a  country,  the  Presi- 
dent shall  report  to  the  House  of  Representatives  and 
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the  Committee  on  Agriculture,  Nutrition,  and  Forest- 
ry of  the  Senate  on  the  status  of  such  agreement  and 
the  progress  being  made  to  implement  private,  free  en- 
terprise agricultural  policies  for  long-term  agricultural 
development  in  such  country." 

Pub.  L.  101-624,  §  1516(7),  struck  out  "entered  into 
with  a  country"  before  "under  this  section",  and  in- 
serted "with  respect  to  a  coimtry"  after  "effect". 

Subsec.  (k).  Pub.  L.  101-624,  §  1572(1)(B),  redesignat- 
ed subsec.  (k)  as  (j). 

Pub.  L.  101-624,  §  1516(8),  substituted  "the  recipi- 
ent" for  "recipient  countries". 

Subsec.  (0.  Pub.  L.  101-624,  §  1516(9),  substituted 
"December  31. 1995"  for  "1990". 

Subsec.  (m).  Pub.  L.  101-624,  §  1516(10),  added 
subsec.  (m). 

Delegation  op  Functions 

Functions  of  President  under  this  section  delegated 
to  Secretary  of  Agriculture,  by  section  4(g)  of  Ex.  Ord. 
No.  12752,  Feb.  25,  1991,  56  P.R.  8256,  set  out  as  a  note 
imder  section  1691  of  this  title. 

Executive  Order  No.  12583 

Ex.  Ord.  No.  12583,  Feb.  19,  1987,  52  F.R.  5427. 
which  related  to  the  delegation  of  functions  relating 
to  entering  into  agreements  with  developing  countries 
and  waiving  minimum  tonnage  requirements,  was  re- 
voked by  section  6  of  Ex.  Ord.  No.  12752,  Feb.  25,  1991. 
56  F.R.  8256,  set  out  as  a  note  under  section  1691  of 
this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1431,  1736a, 
1736bb-6  of  this  title;  title  22  sections  5413,  5425. 

§§  1736s,  1736t.  Repealed.  Pub.  L.  101-624,  title  XV, 
§  1572(3),  Nov.  28, 1990, 104  Stat.  3702 

Section  1736s,  Pub.  L.  99-198.  title  XI,  §  1124,  Dec. 
23,  1985,  99  Stat.  1481;  Pub.  L.  99-260,  §  5,  Mar.  20, 
1986,  100  Stat.  49;  Pub.  L.  100-418,  title  IV,  §4304, 
Aug.  23,  1988,  102  Stat.  1397;  Pub.  L.  101-239,  title  I, 
§  1005(b),  Dec.  19,  1989,  103  Stat.  2109,  provided  for 
targeted  export  assistance  for  fiscal  years  1986 
through  1990. 

Section  1736t,  Pub.  L.  99-198,  title  XI,  §  1125,  Dec. 
23,  1985,  99  Stat.  1482;  Pub.  L.  100-418,  title  IV, 
§  4402(a),  Aug.  23,  1988,  102  Stat.  1400,  provided  for 
short-term  export  credits. 

Export  Credit  Guarantee  Program 

Pub.  L.  100-418,  title  HT,  §  4305,  Aug.  23,  1988,  102 
Stat.  1398,  which  stated  the  sense  of  Congress  that,  to 
the  extent  that  the  Commodity  Credit  Corporation 
made  a  specified  allocation  of  credit  guarantees  avail- 
able imder  the  export  credit  guarantee  program  re- 
ferred to  in  section  1736t  for  short-term  credit  ex- 
tended to  finance  the  export  sales  of  United  States  ag- 
ricultural commodities  and  products,  such  allocation 
was  to  be  made  on  a  country-only  basis  and  not  on  a 
commodity  basis  or  a  commodity  and  coimtry  basis, 
was  repealed  by  Pub.  L.  101-624,  title  XV,  §  1571,  Nov. 
28,  1990,  104  Stat.  3702. 

§§  1736v  to  1736X.  Repealed.  Pub.  L.  101-624,  title  XV, 
§  1572(3),  Nov.  28, 1990, 104  Stat.  3702 

Section  1736v,  Pub.  L.  99-198,  title  XI.  §  1127,  Dec. 
23,  1985.  99  Stat.  1483;  Pub.  L.  99-260.  $  6.  Mar.  20. 
1986.  100  Stat.  50;  Pub.  L.  100-418.  title  IV.  §4306. 
Aug.  23.  1988,  102  Stat.  1398,  provided  for  program  to 
develop  and  expand  markets  for  United  States  agricul- 
tural commodities. 

Section  1736w.  Pub.  L.  99-198.  title  XI.  §  1128.  Dec. 
23.  1985,  99  Stat.  1485,  provided  for  program  of  export 
sales  of  poultry,  beef  and  pork  meats  and  meat-food 
products  for  1986  through  1989. 

Section  1736x,  Pub.  L.  99-198.  title  XI.  §  1132.  Dec. 
23.  1985.  99  Stat.  1488;  Pub.  L.  100-418.  title  HT.  §  4307. 


Aug.  23.  1988.  102  Stat.  1398.  provided  for  reports  by 
agricultural  attaches.  See  section  1748  of  this  title. 

§§  1736Z,  1736aa.  Repealed.  Pub.  L.  101-624,  title  XV, 
§  1572(3),  Nov.  28, 1990, 104  Stat.  3702 

Section  1736z,  Pub.  L.  99-198.  title  XI.  §  1162.  Dec. 
23.  1985.  99  Stat.  1499,  provided  for  a  regular  assess- 
ment of  certain  projects  and  activities  administered  by 
the  Secretary  and  Department  of  Agriculture. 

Section  1736aa.  Pub.  L.  99-198,  title  XI,  §  1167(d), 
Dec.  23,  1985,  99  Stat.  1503,  provided  for  barter  by  ex- 
porters of  agricultural  commodities  and  products  for 
foreign  products  needed  by  exporters. 

§  1736bb-6.  Defmitlons 

As  used  in  sections  1736bb  to  1736bb-6  of  this 
title: 

iSee  main  edition  for  text  ofiDto  (3)1 

(4)  United  States  agricultural  aid  and  trade  pro- 
grams 

The  term  "United  States  agricultural  aid 
and  trade  programs"  includes— 

(A)  programs  established  under  titles  I,  II. 
and  III  of  the  Agricultural  Trade  Develop- 
ment and  Assistance  Act  of  1954  (7  U.S.C. 
1701  et  seq.)  C7  U.S.C.  1701  et  seq.,  1721  et 
seq.,  1727  et  seq.]; 

ISee  main  edition  for  text  of(B)  to  (H)l 

(As  amended  Pub.  L.  101-624.  title  XV, 
§  1515(b),  Nov.  28,  1990,  104  Stat.  3663;  Pub.  L. 
102-237,  title  III,  §  307,  Dec.  13,  1991,  105  Stat. 
1856.) 

References  in  Text 

Section  1127  of  the  Pood  Security  Act  of  1985  (7 
U.S.C.  1736V),  referred  to  in  par.  (4)(C),  was  repealed 
by  Pub.  L.  101-624,  title  XV,  §  1572(3),  Nov.  28,  1990, 
104  Stat.  3702. 

Section  4(b)  of  the  Pood  for  Peace  Act  of  1966  (7 
U.S.C.  1707a(b)),  referred  to  in  par.  (4)(P),  was  re- 
pealed by  Pub.  L.  101-624,  title  XV,  §  1574,  Nov.  28, 
1990.  104  Stat.  3702. 

Amendments 

1991— Par.  (4)(A).  Pub.  L.  102-237,  §  307,  amended  di- 
rectory language  of  Pub.  L.  101-624,  §  1515(b).  See 
1990  Amendment  note  below. 

1990— Par.  (4)(A).  Pub.  L.  101-624,  §  1515(b).  as 
amended  by  Pub.  L.  102-237,  |  307,  substituted  "titles 
I,  II,  and  III''  for  "titles  I  and  II". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Food.  Agriculture,  Conserva- 
tion, and  Trade  Act  of  1990,  Pub.  L.  101-624,  to  which 
the  amendment  relates,  see  section  1101(bK2)  of  Pub. 
L.  102-237,  set  out  as  a  note  under  section  1421  of  this 
title. 

§  1736CC.  Repealed.  Pub.  L.  101-624,  title  XV,  §  1577, 
Nov.  28, 1990, 104  Stat  3702 

Section,  Pub.  L.  101-220,  §  13,  Dec.  12, 1989. 103  Stat. 
1884.  prohibited  duty  drawback  claims  by  exporters 
who  used  certain  export  promotion  programs. 
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SUBCHAPTER  V— PARMER-TO-PARMER 
PROGRAM 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  section  1727e  of 
this  title. 

§  1737.  Farmer-to-farmer  program 

(a)  In  general 

To  further  assist  developing  countries, 
middle-income  countries,  and  emerging  democ- 
racies to  increase  farm  production  and  farmer 
incomes,  the  President  may,  notwithstanding 
any  other  provision  of  law— 

(1)  establish  and  administer  a  program  of 
farmer-to-farmer  assistance  between  the 
United  States  and  such  coimtries  to  assist  in 
increasing  food  production  and  distribution 
and  improving  the  effectiveness  of  the  farm- 
ing and  marketing  operations  of  farmers; 

(2)  utilize  United  States  farmers,  agricultur- 
alists, land  grant  universities,  private  agri- 
businesses, and  nonprofit  farm  organizations 
to  work  in  conjunction  with  farmers  and  farm 
organizations  in  such  countries,  on  a  volun- 
tary basis,  to  facilitate  the  improvement  of 
farm  and  agribusiness  operations  and  agricul- 
tural systems  in  such  coimtries,  including 
animal  care  and  health,  field  crop  cultivation, 
fruit  and  vegetable  growing,  livestock  oper- 
ations, food  processing  and  packaging,  farm 
credit,  marketing,  inputs,  agricultural  exten- 
sion, and  the  strengthening  of  cooperatives 
and  other  farmer  groups; 

(3)  transfer  the  knowledge  and  expertise  of 
United  States  agricultural  producers  and 
businesses,  on  a  people-to-people  basis,  to 
such  countries  while  enhancing  the  democrat- 
ic process  by  supporting  private  and  public 
agricultiu*ally  related  organizations  that  re- 
quest and  support  technical  assistance  activi- 
ties through  cash  and  in-kind  services; 

(4)  to  the  extent  practicable,  enter  into  con- 
tracts or  other  cooperative  agreements  with 
or  make  grants  to  private  voluntary  organiza- 
tions, cooperatives,  land  grant  universities, 
private  agribusiness,  or  nonprofit  farm  orga- 
nizations to  carry  out  this  section  (except 
that  any  such  contract  or  other  agreement 
may  obligate  the  United  States  to  make  out- 
lays only  to  the  extent  that  the  budget  au- 
thority for  such  outlays  is  available  pursuant 
to  subsection  (c)  of  this  section  or  has  other- 
wise been  provided  in  advance  in  appropria- 
tion Acts); 

(5)  coordinate  programs  established  under 
this  section  with  other  foreign  assistance  ac- 
tivities carried  out  by  the  United  States;  and 

(6)  to  the  extent  practicable,  augment  the 
funds  available  for  programs  established 
under  this  section  through  the  use  of  foreign 
currencies  that  accrue  from  the  sale  of  agri- 
cultural commodities  under  this  chapter,  and 
local  currencies  generated  from  other  types 
of  foreign  assistance  activities. 

(b)  Definitions 

The  following  definitions  apply  for  purposes 
of  this  section: 


(1)  Emerging  democracy 

The  term  "emerging  democracy"  means  a 
coimtry  that  is  taking  steps  toward— 

(A)  political  pluralism,  based  on  progress 
toward  free  and  fair  elections  and  a  multi- 
party political  system; 

(B)  economic  reform,  based  on  progress 
toward  a  market-oriented  economy; 

(C)  respect  for  tntemationally  recognized 
human  rights;  and 

(D)  a  willingness  to  build  a  friendly  rela- 
tionship with  the  United  States. 

(2)  Middle  income  country 

The  term  "middle  income  country"  means  a 
country  that  has  developed  economically  to 
the  point  where  it  does  not  receive  bilateral 
development  assistance  from  the  United 
States. 

(c)  Minimum  funding 

Notwithstanding  any  other  provision  of  law, 
not  less  than  0.2  percent  of  the  amoimts  made 
available  for  each  of  the  fiscal  years  1991 
through  1995  to  carry  out  this  chapter,  in  addi- 
tion to  any  fimds  that  may  be  specifically  ap- 
propriated to  carry  out  this  section,  shall  be 
used  to  carry  out  programs  under  this  section, 
with  not  less  than  0.1  percent  to  be  used  for 
programs  in  developing  coimtries. 

(July  10,  1954,  ch.  469,  title  V,  §  501,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  XV,  §  1512, 
104  Stat.  3656,  and  amended  Dec.  13,  1991,  Pub. 
L.  102-237,  title  III,  §  301, 105  Stat.  1855.) 

AlfENDBfENTS 

1991— Subsec.  (a)(3).  Pub.  L.  102-237  Struck  out 
comma  after  "public''. 

Effective  Date 

Section  effective  Jan.  1,  1991,  see  section  1513  of 
Pub.  L.  101-624,  set  out  as  an  Effective  Date  of  1990 
Amendment  note  under  section  1691  of  this  title. 

SUBCHAPTER  VI— ENTERPRISE  FOR  THE 
AMERICAS  INITIATIVE 

§  1738.  Establishment  of  facility 

There  is  established  in  the  Department  of  the 
Treasury  an  entity  to  be  known  as  the  "Enter- 
prise for  the  Americas  Facility"  (hereafter  re- 
ferred to  in  this  subchapter  as  the  "Facility"). 

(July  10,  1954,  ch.  469,  title  VI,  §  601,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  XV,  §  1512, 
104  Stat.  3658.) 

Effective  Date 

Subchapter  effective  Jan.  1, 1991,  see  section  1513  of 
Pub.  L.  101-624,  set  out  as  an  Effective  Date  of  1990 
Amendment  note  under  section  1691  of  this  title. 

Ex.  Ord.  No.  12757.  Imflebientation  of  Enterprxse 
FOR  THE  Americas  Initiative 

Ex.  Ord.  No.  12757,  Mar.  19,  1991,  56  P.R.  12107,  pro- 
vided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States  of 
America,  including  the  Agricultural  Trade  Develop- 
ment and  Assistance  Act  of  1954  C'Act")  [7  U.S.C.  1691 
et  seq.l,  as  amended  by  section  1512  of  Public  Law 
101-624,  it  is  hereby  ordered  as  follows: 
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Section  1.  The  functions  vested  in  the  President  by 
sections  603,  604.  611,  and  614  of  the  Act  [7  U.S.C. 
1738b,  1738c,  1738J,  and  1738m]  are  delegated  to  the 
Secretary  of  the  Treasury  ("Secretary"),  who  shall  ex- 
ercise such  functions  in  accordance  with  recommenda- 
tions of  the  National  Advisory  Coimcil  on  Internation- 
al Monetary  and  Financial  Policies  ("Council"),  as  es- 
tablished by  Executive  Order  No.  11269  of  February 
14,  1966  [22  U.S.C.  286b  note].  The  Secretary  of  State, 
when  necessary,  shall  report  to  the  Council  regarding 
the  need  to  review  the  implementation  of  environmen- 
tal programs  pursuant  to  section  611  of  the  Act. 

Sec  2.  (a)  For  purposes  of  section  1  of  this  order 
only,  the  membership  of  the  Council  shall  be  expand- 
ed to  include  the  following:  the  Secretary  of  Agricul- 
ture, the  Director  of  the  Office  of  Management  and 
Budget,  the  Chairman  of  the  Coimcil  of  Economic  Ad- 
visers, the  Chairman  of  the  Council  on  Environmental 
Quality,  and  the  Administrator  of  the  Environmental 
Protection  Agency. 

(b)  Whenever  matters  being  considered  by  the  Coun- 
cil may  be  of  interest  to  an  agency  not  represented  on 
the  Council,  the  chairperson  may  invite  a  representa- 
tive of  such  agency  to  participate  in  meetings  and  de- 
liberations of  the  Council. 

(c)  In  the  event  of  a  disagreement  among  agencies 
represented  on  the  Council,  the  Secretary  shall  refer 
the  issue  to  the  appropriate  Cabinet-level  body  desig- 
nated by  the  President. 

Sec  3.  (a)  The  fimctions  vested  in  the  President  by 
section  607  of  the  Act  [7  U.S.C.  1738f  ]  are  delegated  to 
the  Secretary  of  State,  in  consultation  with  the  De- 
partment of  the  Treasury,  the  Department  of  Agricul- 
ture, the  Department  of  Commerce,  the  Council  on 
Environmental  Quality,  the  Environmental  Protection 
Agency,  the  Agency  for  International  Development, 
and  any  other  agency  determined  by  the  Secretary  of 
State  to  have  an  interest  in  an  environmental  frame- 
work agreement. 

(b)  Pursuant  to  section  610(c)  of  the  Act  [7  U.S.C. 
1738i(c)],  the  Environment  for  the  Americas  Board 
shall  also  advise  the  Secretary  of  State  on  the  negotia- 
tions of  the  environmental  framework  agreements. 

(c)  The  Secretary  of  State  shall  ensure  that  the  ele- 
ments and  requirements  for  the  Administering  Bodies 
established  in  section  607(c)  of  the  Act  shall  be  includ- 
ed in  the  environmental  framework  agreements. 

Sec  4.  (a)  The  five  U.S.  Government  members  of  the 
Environment  for  the  Americas  Board  ("Board")  estab- 
lished by  section  610  of  the  Act  C7  U.S.C.  17381]  shall 
be  representatives  from  the  Department  of  State,  the 
Department  of  the  Treasury,  the  Environmental  Pro- 
tection Agency,  the  Agency  for  International  Develop- 
ment, and  the  Inter- American  Foundation. 

(b)  The  Department  of  Commerce,  the  Department 
of  Agriculture,  and  other  appropriate  agencies  may 
each  send  representatives  to  the  meetings  of  the 
Board,  and  such  representatives  may  participate  in 
the  activities  of  the  Board. 

(c)  The  representative  from  the  Department  of  the 
Treasury  shall  be  the  chairperson  of  the  Board.  The 
representative  from  the  Department  of  State  shall  be 
the  vice  chairperson  of  the  Board.  The  representative 
from  the  Environmental  Protection  Agency  shall  serve 
as  secretary  of  the  Board. 

(1)  The  chairperson  shall  be  responsible  for  presid- 
ing over  the  meetings  of  the  Board,  ensuring  that  the 
views  of  all  other  participants  are  taken  into  account, 
and  coordinating  with  other  appropriate  agencies  in 
assisting  the  Board  in  its  review  of  the  fiscal  audits 
conducted  pursuant  to  section  607(c)(4)  of  the  Act  [7 
U.S.C.  1738f(c)(4)]. 

(2)  The  vice  chairperson  shall  be  responsible  for 
serving  as  liaison  between  the  Board  and  local  govern- 
ments, local  nongovernmental  organizations,  and  the 
local  Administering  Bodies  in  Latin  America  and  the 
Caribbean,  and  for  coordinating  the  international  ac- 
tivities related  to  programs  f imded  under  the  Act. 

(3)  The  secretary  of  the  Board  shall  be  responsible 
for   coordinating   the   preparation   of   materials   for 


Board  discussion,  including  the  technical  reviews  of 
the  annual  programs  and  reports  required  to  be  sub- 
mitted to  the  Board  imder  section  607(c)(5)  and  (c)(6) 
of  the  Act.  and  for  preparing  official  minutes  of  Board 
discussions. 

(d)  The  four  private  nongovernmental  organization 
members  of  the  Board  shall  be  chosen  by  the  Presi- 
dent. 

Sec  5.  No  new  agreement  under  Title  I  of  the  Agri- 
cultural Trade  Development  and  Assistance  Act  of 
1954  [7  U.S.C.  1701  et  seq.].  as  amended  by  section 
1512  of  Public  Law  101-624,  and  no  new  credit  agree- 
ment imder  the  Food  for  Progress  Act  of  1985  [7 
U.S.C.  17360]  shall  be  entered  into  with  any  country 
that  is  in  default  with  respect  to  the  payment  of  prin- 
cipal or  interest  on  any  obligation  issued  pursuant  to 
section  604  of  the  Act  [7  U.S.C.  1738c]  unless  such 
country  meets  its  obligations  or  unless  the  President 
so  authorizes. 

Sec  6.  This  order  is  intended  only  to  improve  the  in- 
ternal management  of  the  executive  branch  and  is  not 
intended  to  create  any  right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  by  a  party  against  the 
United  States,  its  agencies,  its  officers,  or  any  person. 

George  Bush. 

§  1738a.  Purpose 

The  purpose  of  this  subchapter  is  to  encour- 
age and  support  improvement  in  the  lives  of 
the  people  of  Latin  America  and  the  Caribbean 
through  market-oriented  reforms  and  economic 
growth  with  inter-related  actions  to  promote 
debt  reduction,  investment  reforms,  and  com- 
mimity-based  conservation  and  sustainable  use 
of  the  enviroimient.  The  Facility  will  support 
such  objectives  through  the  administration  of 
debt  reduction  operations  relating  to  those 
countries  that  meet  investment  reform  and 
other  policy  conditions  provided  for  in  this  sub- 
chapter. 

(July  10,  1954,  ch.  469,  title  VI.  §  602,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  XV,  §  1512. 
104  Stat.  3658.) 

§  1738b.  Eligibility  for  benefits  under  Facility 

(a)  Requirements 

To  be  eligible  for  benefits  from  the  Facility 
under  this  subchapter,  a  country  shall— 

(1)  be  a  Latin  American  or  Caribbean  coun- 
try; 

(2)  have  in  effect  or  have  received  approval 
for,  or,  as  appropriate  in  exceptional  circum- 
stances, be  making  significant  progress  to- 
wards the  establishment  of— 

(A)  an  International  Monetary  Fund 
(hereafter  referred  to  in  this  subchapter  as 
the  "IMP")  standby  arrangement,  extended 
IMF  arrangement,  or  an  arrangement 
under  the  structural  adjustment  facility  or 
enhanced  structural  adjustment  facility,  or 
in  exceptional  circumstances,  an  IMF-moni- 
tored program  or  its  equivalent;  and 

(B)  as  appropriate,  structural  or  sectoral 
adjustment  loans  from  the  International 
Bank  for  Reconstruction  and  Development 
(hereafter  referred  to  in  this  subchapter  as 
the  "World  Bank")  or  the  International  De- 
velopment Association  (hereafter  referred 
to  in  this  subchapter  as  the  "IDA"); 

(3)  have  placed  into  effect  major  invest- 
ment reforms  in  conjunction  with  an  Inter- 
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American  Development  Bank  (hereafter  re- 
ferred to  as  the  "IDB")  loan  or  otherwise  be 
implementing,  or  making  significant  progress 
towards  an  open  investment  regime;  and 

(4)  if  appropriate,  have  agreed  with  its  com- 
mercial bank  lenders  on  a  satisfactory  financ- 
ing program,  including,  as  appropriate,  debt 
or  debt  service  reduction. 

(b)  Eligibility  determination 

The  President  shall  determine  whether  a 
country  is  an  eligible  country  for  purposes  of 
subsection  (a)  of  this  section. 

(July  10,  1954,  ch.  469,  title  VI,  §  603,  as  added 
Nov,  28,  1990,  Pub.  L.  101-624,  title  XV,  §  1512, 
104  Stat.  3658,  and  amended  Dec.  13,  1991,  Pub. 
L.  102-237,  title  III,  §  302,  105  Stat.  1855.) 

AMENDBOaTTS 

1991--Subsec.  (a)(3).  Pub.  L.  102-237  inserted 
hyphen  between  "Inter"  and  "American". 

Delegation  of  Functions 

Functions  of  President  under  this  section  delegated 
to  Secretary  of  the  Treasury  by  section  1  of  Ex.  Ord. 
No.  12757,  Mar.  19,  1991,  56  F.R.  12107,  set  out  as  a 
note  under  section  1738  of  this  title. 

§  1738c.  Reduction  of  certain  debt 

(a)  Authority  to  reduce  debt 

(1)  In  general 

Notwithstanding  any  other  provision  of  law, 
the  President  may  reduce  the  amount  owed 
to  the  United  States  or  any  agency  of  the 
United  States,  and  outstanding  as  of  January 
1,  1990,  as  a  result  of  any  credits  extended 
under  subchapter  II  of  this  chapter  to  a  coun- 
try eligible  for  benefits  from  the  Facility. 

(2)  Availability  of  appropriations 

The  authorities  under  this  section  may  be 
exercised  only  to  the  extent  provided  for  in 
advance  in  appropriation  Acts. 

(b)  Limitation 

A  debt  reduction  authorized  under  subsection 
(a)  of  this  section  shall  be  accomplished,  at  the 
direction  of  the  Facility,  through  the  exchange 
of  a  new  obligation  under  this  subchapter  for 
obligations  of  the  type  referred  to  in  subsection 
(a)  of  this  section  outstanding  as  of  January  1, 
1990. 

(c)  Exchange  of  obligations 

The  Facility  shall  notify  the  Commodity 
Credit  Corporation  of  an  agreement  entered 
into  under  subsection  (b)  of  this  section  with  an 
eligible  coimtry  to  exchange  a  new  obligation 
for  outstanding  obligations.  At  the  direction  of 
the  Facility,  the  old  obligations  that  are  the 
subject  of  the  agreement  may  be  canceled  and  a 
new  debt  obligation  may  be  established  for  the 
country  relating  to  the  agreement.  The  Com- 
modity Credit  Corporation  shall  make  an  ad- 
justment in  its  accounts  to  reflect  a  debt  reduc- 
tion under  this  section. 

(July  10,  1954,  ch.  469,  title  VI,  §  604,  as  added 
Nov.  28,  1990.  Pub.  L.  101-624,  title  XV,  §  1512, 
104  Stat.  3658,  and  amended  Dec.  13,  1991,  Pub. 
L.  102-237,  title  III,  §  303,  105  Stat.  1855.) 


Amenbbients 

1991-Subsec.  (a)(2).  Pub.  L.  102-237  substituted 
"AvailabUity"  for  "Avaliability"  in  heading. 

Delegation  of  Functions 

Functions  of  President  imder  this  section  delegated 
to  Secretary  of  the  Treasury  by  section  1  of  Ex.  Ord. 
No.  12757,  Mar.  19.  1991.  56  F.R.  12107,  set  out  as  a 
note  under  section  1738  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1738d.  1738e  of 
this  title. 

§  1738d.  Repayment  of  principal 

(a)  Currency  of  payment 

The  principal  amoimt  owed  under  each  new 
obligation  issued  under  section  1738c  of  this 
title  shall  be  repaid  in  United  States  dollars. 

(b)  Deposit  of  payments 

Principal  repayments  on  new  obligations 
issued  imder  section  1738c  of  this  title  shall  be 
deposited  in  Commodity  Credit  Corporation  ac- 
coimts. 

(July  10,  1954,  ch.  469.  title  VI,  §  605,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  XV,  §  1512, 
104  Stat.  3659.) 

§  1738e.  Interest  of  new  obligations 

(a)  Rate  of  interest 

New  obligations  issued  to  an  eligible  country 
under  section  1738c  of  this  title  shall  bear  inter- 
est at  a  concessional  rate. 

(b)  Currency  of  payment,  deposits 

(1)  United  States  dollars 

An  eligible  country  to  which  a  new  obliga- 
tion has  been  issued  under  section  1738c  of 
this  title  that  has  not  entered  into  an  agree- 
ment under  section  1738f  of  this  title,  shall  be 
required  to  pay  interest  on  such  obligation  in 
United  States  dollars  which  shall  be  deposit- 
ed in  Commodity  Credit  Corporation  ac- 
counts. 

(2)  Local  currency 

If  an  eligible  country  to  which  a  new  obliga- 
tion has  been  issued  under  section  1738c  of 
this  title  has  entered  into  an  agreement 
under  section  1738f  of  this  title,  interest 
under  such  obligation  may  be  paid  in  the 
local  currency  of  the  eligible  country  and  de- 
posited into  an  Environmental  Fund  as  pro- 
vided for  in  section  1738g  of  this  title.  Such 
interest  shall  be  the  property  of  the  eligible 
country  until  such  time  as  it  is  disbursed 
under  section  1738g  of  this  title.  Such  local 
currencies  shall  be  used  for  the  purposes 
specified  in  the  agreement  entered  into  under 
section  1738f  of  this  title. 

(c)  Interest  previously  paid 

If  an  eligible  country  to  which  a  new  obliga- 
tion has  been  issued  imder  section  1738c  of  this 
title  enters  into  an  agreement  under  section 
1738f  of  this  title  subsequent  to  the  date  on 
which  interest  first  becomes  due  on  such  new 
obligation,  any  interest  paid  on  such  new  obli- 
gation prior  to  such  agreement  being  entered 
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into  shall  not  be  redeposited  into  the  Fund  es- 
tablished for  the  eligible  country  under  section 
1738g(a)  of  this  title  but  shall  be  deposited  into 
Commodity  Credit  Corporation  accounts. 

(July  10,  1954,  ch.  469,  title  VI,  §  606,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  XV,  §  1512, 
104  Stat.  3659,  and  amended  Dec.  13,  1991,  Pub. 
L.  102-237,  title  III,  §  304, 105  Stat.  1855.) 

Amendments 

1991— Subsec.  (c).  Pub.  L.  102-237  inserted  "ac- 
counts" after  "Corporation". 

§  1738f.  Enyironmental  framework  agreements 

(a)  Authority 

The  President  is  authorized  to  enter  into  an 
environmental  framework  agreement  with  each 
coimtry  eligible  for  benefits  from  the  Facility 
concerning  the  operation  and  use  of  an  Enter- 
prise for  the  Americas  Environmental  Fund 
(hereafter  referred  to  in  this  subchapter  as  the 
"Environmental  Fund")  established  under  sec- 
tion 1738g  of  this  title  for  that  country.  The 
President  shall  consult  with  the  Board  estab- 
lished under  section  17381  of  this  title  when  en- 
tering into  such  agreements. 

(b)  Requirements 

An  environmental  framework  agreement  en- 
tered into  under  this  section  shall— 

(1)  require  the  eligible  country  to  establish 
an  Environmental  Fund; 

(2)  require  the  eligible  country  to  make  in- 
terest payments  under  section  1738g(a)  of 
this  title  into  the  Environmental  Fund; 

(3)  require  the  eligible  country  to  make 
prompt  disbursements  from  the  Environmen- 
tal Fund  to  the  body  described  in  subsection 
(c)  of  this  section; 

(4)  where  appropriate,  seek  to  maintain  the 
value  of  the  local  currency  resources  deposit- 
ed into  the  appropriate  Environmental  Fund 
in  terms  of  United  States  dollars; 

(5)  specify,  in  accordance  with  section  1738k 
of  this  title,  the  purposes  for  which  the  Envi- 
ronmental Fund  may  be  used;  and 

(6)  contain  reasonable  provisions  for  the  en- 
forcement of  the  terms  of  the  agreement. 

(c)  Administering  body 

Funds  disbursed  from  the  Environmental 
Fund  in  an  eligible  country  shall  be  adminis- 
tered by  a  body  constituted  under  the  laws  of 
the  country.  Such  body  shall— 

(1)  be  composed  of— 

(A)  one  or  more  representatives  appointed 
by  the  President; 

(B)  one  or  more  representatives  appointed 
by  the  eligible  country;  and 

(C)  representatives  from  a  broad  range  of 
environmental  and  local  community  devel- 
opment nongovernmental  organizations  of 
the  host  country; 

the  majority  of  ^i^hich  shall  be  local  repre- 
sentatives from  nongovernmental  organiza- 
tions, and  scientific  or  academic  bodies; 

(2)  receive  proposals  for  grant  assistance 
from  local  organizations,  and  make  grants  to 
such  organizations  in  accordance  with  the  pri- 
orities agreed  upon  in  the  framework  agree- 


ment and  consistent  with  the  overall  purposes 
of  section  1738k  of  this  title; 

(3)  be  responsible  for  the  management  of 
the  program  and  oversight  of  grant  activities 
funded  from  resources  of  the  Environmental 
Fund; 

(4)  be  subject  to  fiscal  audits  by  an  inde- 
pendent auditor  on  an  annual  basis; 

(5)  present  an  annual  program  for  review  by 
the  Board  established  imder  section  17381  of 
this  title  each  year; 

(6)  present  an  annual  report  on  the  activi- 
ties undertaken  during  the  previous  year  to 
the  Chairman  of  the  Board  established  under 
section  17381  of  this  title,  and  the  government 
of  the  eligible  country  each  year;  and 

(7)  have  any  grant  over  $100,000  be  subject 
to  veto  by  the  United  States  and  the  govern- 
ment of  the  eligible  country. 

(July  10,  1954,  ch.  469,  title  VI,  §  607,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  XV,  §  1512, 
104  Stat.  3659,  and  amended  Dec.  13,  1991,  Pub. 
L.  102-237,  title  III,  §  305,  105  Stat.  1855.) 

Amendbients 

1991— Subsec.  (a).  Pub.  L.  102-237  moved  closing 
quotation  marks  in  parenthetical  phrase  from  after 
"Environmentar'  to  after  "Fund". 

Delegation  of  Functions 

Functions  of  President  under  this  section  delegated 
to  Secretary  of  State  by  section  3(a)  of  Ex.  Ord.  No. 
12757,  Mar.  19,  1991,  56  P.R.  12107,  set  out  as  a  note 
under  section  1738  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1738e.  1738g, 
1738h,  1738i.  1738k  of  this  title. 

§1738g.  Enterprise  for  the  Americas  environmental 
funds 

(a)  Establishment 

An  eligible  coimtry  shall,  under  the  terms  of 
an  environmental  framework  agreement  en- 
tered into  under  section  1738f  of  this  title,  es- 
tablish an  Environmental  Fund  to  receive  pay- 
ments in  local  currency  pursuant  to  section 
1738f(b)(l)  of  this  title. 

(b)  Investment 

Amoimts  deposited  into  an  Environmental 
Fund  shall  be  invested  until  disbursed.  Not- 
withstanding any  other  provision  of  law,  any 
return  on  such  investment  may  be  retained  by 
the  Environmental  Fund  and  need  not  be  de- 
posited to  the  account  of  the  Conmiodity 
Credit  Corporation  and  may  be  retained  with- 
out further  appropriation  by  Congress. 

(July  10,  1954,  ch.  469,  title  VI,  §  608,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  XV,  §  1512, 
104  Stat.  3660.) 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  sections  1738e,  1738f  of 
this  title. 

§  1738h.  Disbursement  of  environmental  funds 

Funds  in  an  Environmental  Fund  shall  be  dis- 
bursed only  pursuant  to  a  framework  agree- 


Page  567 


TITLE  7-AGRICULTURE 


§  1738k 


ment  entered  into  pursuant  to  section  1738f  of 
this  title. 

(July  10.  1954,  ch.  469.  title  VI.  §  609.  as  added 
Nov.  28.  1990.  Pub.  L.  101-624.  title  XV.  §  1512. 
104  Stat.  3661.) 

§  17381.  Environment  for  the  Americas  Board 

(a)  Establishment 

There  is  established  a  board  to  be  known  as 
the  "Environment  for  the  Americas  Board" 
(hereafter  referred  to  in  this  subchapter  as  the 
"Board"). 

(b)  Membership  and  chairperson 

(1)  Membership 

The  Board  shall  be  composed  of — 

(A)  six  representatives  from  the  United 
States  Government,  at  least  one  of  whom 
shall  be  a  representative  of  the  Department 
of  Agriculture;  and 

(B)  five  representatives  from  private  non- 
governmental environmental,  commimity 
development,  scientific,  and  academic  orga- 
nizations with  experience  and  expertise  in 
Latin  America  and  the  Caribbean; 

to  be  appointed  by  the  President. 

(2)  Chairperson 

The  Board  shall  be  headed  by  a  chairperson 
who  shall  be  appointed  by  the  President  from 
among  the  representatives  appointed  under 
paragraph  (1)(  A). 

(c)  Responsibilities 

The  Board  shall— 

(1)  advise  the  President  on  the  negotiations 
for  the  environmental  framework  agreements 
described  in  subsections  (a)  and  (b)  of  section 
1738f  of  this  title; 

(2)  ensure,  in  consultation  with  the  govern- 
ment of  the  appropriate  eligible  country,  with 
nongovernmental  organizations  of  such  eligi- 
ble country,  and  if  appropriate,  of  the  region, 
and  with  environmental,  scientific,  and  aca- 
demic leaders  of  such  eligible  country  and,  as 
appropriate,  of  the  region,  that  a  suitable 
body  referred  to  in  section  1738f(c)  of  this 
title  is  identified;  and 

(3)  review  the  programs,  operations,  and 
fiscal  audits  of  the  bodies  referred  to  in  sec- 
tion 1738f(c)  of  this  title. 

(July  10.  1954.  ch.  469.  title  VI.  §  610.  ss  added 
Nov.  28.  1990.  Pub.  L.  101-624.  title  XV.  §  1512. 
104  Stat.  3661.  and  amended  Dec.  13.  1991.  Pub. 
L.  102-237.  title  III.  §  339.  105  Stat.  1861.) 

AMENDBfENTS 

1991-Subsec.  (b)(1)(A).  Pub.  L.  102-237.  §339(1). 
substituted  "six"  for  **five'*  and  inserted  ",  at  least  one 
of  whom  shall  be  a  representative  of  the  Department 
of  Agriculture"  after  "Government". 

Subsec.  (b)(1)(B).  Pub.  L.  102-237.  §  339(2).  substitut- 
ed "five"  for  "four". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1738f  of  this 
title. 

§  1738J.  Oversight 

The  President  may  designate  appropriate 
United  States  agencies  to  review  the  implemen- 


tation of  programs  imder  this  subchapter  and 
the  fiscal  audits  relating  to  such  programs. 
Such  oversight  shall  not  constitute  active  man- 
agement of  an  Environmental  Fund. 

(July  10,  1954.  ch.  469.  title  VI.  §  611.  as  added 
Nov.  28.  1990.  Pub.  L.  101-624,  title  XV.  §  1512. 
104  Stat.  3661.) 

Delegation  of  Functions 

Functions  of  President  under  this  section  delegated 
to  Secretary  of  the  Treasury  by  section  1  of  Ex.  Ord. 
No.  12757.  Mar.  19.  1991.  56  F.R.  12107.  set  out  as  a 
note  under  section  1738  of  this  title. 

§  1738k.  Eligible  activities  and  grantees 

(a)  Eligible  entities 

Activities  eligible  to  receive  assistance 
through  the  framework  agreements  entered 
into  under  section  1738f  of  this  title,  shall  in- 
clude— 

(1)  activities  of  the  type  described  in  the 
Global  Environmental  Protection  Assistance 
Act  of  1989  (22  U.S.C.  2281  et  seq.); 

(2)  agriculture-related  activities,  including 
those  that  provide  for  the  biological  preven- 
tion and  control  of  animal  and  plant  pests 
and  diseases,  to  benefit  the  environment;  and 

(3)  local  community  initiatives  that  pro- 
mote conservation  and  sustainable  use  of  the 
environment. 

(b)  Regulation 

All  activities  of  the  ts^je  referred  to  in  subsec- 
tion (a)  of  this  section  shall,  where  appropriate, 
include  initiatives  that  link  conservation  of  nat- 
ural resources  with  local  community  develop- 
ment. 

(c)  Setting  of  priorities 

Appropriate  activities  and  priorities  relating 
to  the  use  of  an  Environmental  Fund  shall  be 
set  by  local  nongovernmental  organizations 
within  the  appropriate  eligible  country. 

(d)  Grants 

Grants  may  be  made  by  the  body  referred  to 
in  section  1738f(c)  of  this  title  from  the  Envi- 
ronmental Fund  for  environmental  purposes 
to— 

(1)  host  country  nongovernmental  environ- 
mental, conservation,  development,  educa- 
tional, and  indigenous  peoples  organizations; 

(2)  other  appropriate  local  or  regional  enti- 
ties; or 

(3)  in  exceptional  circumstances,  the  gov- 
ernment of  the  eligible  coimtry. 

(e)  Priority 

In  providing  assistance  from  an  Environmen- 
tal Fund,  the  body  established  under  section 
1738f(c)  of  this  title  within  the  eligible  country 
shall  give  priority  to  projects  that  are  run  by 
nongovernmental  organizations  and  other  pri- 
vate entities,  and  that  involve  local  communi- 
ties in  their  planning  and  execution. 

(July  10.  1954.  ch.  469.  title  VI.  §  612.  as  added 
Nov.  28.  1990.  Pub.  L.  101-624.  title  XV.  §  1512. 
104  Stat.  3661.  and  amended  Dec.  13. 1991.  Pub. 
L.  102-237.  title  III.  §  306. 105  Stat.  1856.) 
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References  in  Text 

The  Global  Environmental  Protection  Assistance 
Act  of  1989.  referred  to  in  subsec.  (a)(1),  is  title  VII  of 
Pub.  L.  101-240.  Dec.  19.  1989.  103  Stat.  2521.  which  is 
classified  generally  to  part  VII  (§  2281  et  seq.)  of  sub- 
chapter I  of  chapter  32  of  Title  22.  Foreign  Relations 
and  Intercourse.  For  complete  classification  of  this 
Act  to  the  Code,  see  Short  Title  of  1989  Amendments 
note  set  out  under  section  2151  of  Title  22  and  Tables. 


Amendments 

1991-^ubsec.   (a)(1).   Pub.   L. 
"2281  et  seq.);"  for  "462).  and—". 


102-237   substituted 


Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1738f  of  this 
title. 

§  17382.  Encouraging  multilateral  debt  donations 

(a)  Encouraging  donations  from  official  creditors 

The  President  should  actively  encourage 
other  official  creditors  of  an  eligible  country  to 
provide  debt  reduction  to  such  eligible  country. 

(b)  Encouraging  donations  from  other  sources 

The  President  shall  make  every  effort  to 
insure  that  programs  established  through  Envi- 
ronmental Funds  are  able  to  receive  donations 
from  private  and  public  entities,  and  private 
creditors  of  the  eligible  country. 

(July  10,  1954,  ch.  469,  title  VI.  §  613,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  XV.  §  1512, 
104  Stat.  3662.) 

§  1738m.  Annual  report  to  Congress 

(a)  In  general 

Not  later  than  December  31  of  each  fiscal 
year,  the  President  shall  prepare  and  submit  to 
the  Speaker  of  the  House  of  Representatives 
and  the  President  Pro  Tempore  of  the  Senate 
an  annual  report  concerning  the  operation  of 
the  Facility  for  the  prior  fiscal  year. 

(b)  Supplemental  views  in  annual  report 

No  later  than  December  15  of  each  fiscal 
year,  each  member  of  the  Board  shall  be  enti- 
tled to  receive  a  copy  of  the  report  required 
under  subsection  (a)  of  this  section.  Each 
member  of  the  Board  may  prepare  and  submit 
supplemental  views  to  the  President  on  the  im- 
plementation of  this  subchapter  by  December 
31  for  inclusion  in  the  annual  report  when  it  is 
transmitted  to  Congress  pursuant  to  this  sec- 
tion. 

(July  10,  1954,  ch.  469,  title  VI,  §  614,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  XV,  §  1512, 
104  Stat.  3662,  and  amended  Dec.  13,  1991,  Pub. 
L.  102-237,  title  III.  §  330,  105  Stat.  1858.) 

Amendments 

1991— Pub.  L.  102-237  designated  existing  provisions 
as  subsec.  (a),  inserted  heading,  and  added  subsec.  (b). 

Delegation  of  Functions 

Functions  of  President  under  this  section  delegated 
to  Secretary  of  the  Treasury  by  section  1  of  Ex.  Ord. 
No.  12757.  Mar.  19.  1991.  56  F.R.  12107,  set  out  as  a 
note  imder  section  1738  of  this  title. 


§  1738n.  Consultations  with  Congress 

The  President  shall  consult  with  the  appro- 
priate congressional  committees  on  a  periodic 
basis  to  review  the  operation  of  the  Facility 
under  this  subchapter  and  the  eligibility  of 
countries  for  benefits  from  the  Facility  under 
this  subchapter. 

(July  10,  1954,  ch.  469,  title  VI.  §  615,  as  added 
Dec.  13,  1991,  Pub.  L.  102-237,  title  III,  §  331. 
105  Stat.  1858.) 

CHAPTER  42-AGRICULTURAL  COMMODITY 
SET-ASIDE 


Sec. 
1748. 
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Annual  reports  by  agricultural  attaches. 

(a)  In  general. 

(b)  Duties. 

(c)  Meeting. 

Attach^  educational  program. 


§  1748.  Annual  reports  by  agricultural  attaches 

(a)  In  general 

The  Secretary  shall  require  appropriate  offi- 
cers and  employees  of  the  Department  of  Agri- 
culture, including  those  stationed  in  foreign 
countries,  to  prepare  and  submit  annually  to 
the  Secretary  detailed  reports  that— 

(1)  document  the  nature  and  extent  of— 

(A)  programs  in  such  coxmtries  that  pro- 
vide direct  or  indirect  government  support 
for  the  export  of  agricultural  commodities 
and  the  products  thereof; 

(B)  other  trade  practices  that  may  impede 
the  entry  of  United  States  agricultural  com- 
modities and  the  products  thereof  into  such 
coimtries;  and 

(C)  where  practicable,  the  average  prices 
and  costs  of  production  in  such  countries 
for  like  commodities  exported  from  the 
United  States  to  such  coxmtries;  and 

(2)  identify  opportunities  for  the  export  of 
United  States  agricultural  commodities  and 
the  products  thereof  to  such  countries. 

(b)  Duties 

The  Secretary  shall— 

(1)  annually  compile  the  information  con- 
tained in  reports  prepared  under  subsection 
(a)  of  this  section— 

(A)  on  a  country  by  coimtry  basis;  and 

(B)  on  a  commodity  by  commodity  basis 
for  exports  of  United  States  agricultural 
commodities  including  fruits,  vegetables, 
legumes,  popcorn  and  ducks,  as  determined 
appropriate  by  the  Secretary,  the  export  of 
which  is  hampered  by  an  imf air  trade  prac- 
tice. Where  practicable,  the  report  shall  in- 
clude a  comparison  of  the  average  prices 
and  costs  of  production  for  such  commod- 
ities in  the  United  States  and  in  the  import- 
ing coimtries  for  the  previous  crop  year; 

(2)  in  consultation  with  the  agricultural 
technical  advisory  committees  established 
under  section  2155(c)  of  title  19,  include  in 
the  compilation  a  priority  ranking  of  those 
trade  barriers  identified  in  subsection  (a)  of 
this  section  by  commodity  group; 
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(3)  include  in  the  compilation  a  list  of  ac- 
tions undertaken  to  reduce  or  eliminate  such 
trade  barriers;  and 

(4)  not  later  than  January  15  of  each  year, 
make  the  compilation  available  to  Congress, 
the  agricultural  policy  advisory  committee, 
and  other  interested  parties. 

(c)  Meetinsr 

The  Secretary  and  the  United  States  Trade 
Representative  shall  convene  a  meeting,  at 
least  once  each  year,  of  the  Agricultural  Policy 
Advisory  Committee  and  the  agricultural  tech- 
nical advisory  committees  to  develop  specific 
recommendations  for  actions  to  be  taken  by  the 
Federal  Government  and  private  industry  to— 

(1)  reduce  or  eliminate  trade  barriers  or  dis- 
tortions identified  in  the  annual  reports  re- 
quired to  be  submitted  imder  subsections  (a) 
and  (b)  of  this  section;  and 

(2)  expand  United  States  agricultural 
export  opportunities  identified  in  such 
annual  reports. 

(Aug.  28,  1954,  ch.  1041.  title  I,  §  108,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  XV,  §  1532, 
104  Stat.  3689,  and  amended  Dec.  13,  1991,  Pub. 
L.  102-237.  title  III,  §§316-318,  105  Stat.  1856, 
1857.) 

Amendments 

1991— Pub.  L.  102-237,  §  316.  made  technical  amend- 
ment to  directory  language  of  Pub.  L.  101-624,  §  1532, 
which  enacted  this  section,  resulting  in  no  change  in 
text. 

Subsec.  (b)(1)(B).  Pub.  L.  102-237,  §317.  substituted 
a  semicolon  for  period  at  end. 

Subsec.  (b)(4).  Pub.  L.  102-237,  §  318,  struck  out  "the 
trade  assistance  office  authorized  under  section  504  of 
the  Agricultural  Trade  Act  of  1978  (as  amended  by 
section  201),"  after  "available  to  Congress,". 


§  1749.  Attach^  educational  program 

The  Administrator  of  the  Foreign  Agricultur- 
al Service  shall  establish  a  program  within  the 
Service  that  directs  attaches  of  the  Service  who 
are  reassigned  from  abroad  to  the  United 
States,  and  other  personnel  of  the  Service,  to 
visit  and  consult  with  producers  and  exporters 
of  agricultural  commodities  and  products  and 
State  officials  throughout  the  United  States 
concerning  various  methods  to  increase  exports 
of  United  States  agricultural  commodities  and 
products. 

(Aug.  28,  1954,  ch.  1041,  title  I,  §  109,  as  added 
Nov.  28,  1990,  Pub.  L.  101-624,  title  XV,  §  1532, 
104  Stat.  3690,  and  amended  Dec.  13,  1991,  Pub. 
L.  102-237,  title  III,  §  316,  105  Stat.  1856.) 

Amendments 

1991— Pub.  L.  102-237,  §  316,  made  technical  amend- 
ment to  directory  language  of  Pub.  L,  101-624,  §  1532, 
which  enacted  this  section,  resulting  in  no  change  in 
text. 


CHAPTER  43— FOREIGN  MARKET 
DEVELOPMENT 

SUBCHAPTER  II-UNITED  STATES 
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1765b-l.  Omitted. 

SUBCHAPTER  I— GENERAL  PROVISIONS; 
AGRICULTURAL  COUNSELORS  AND  AG- 
RICULTURAL ATTACHfiS 

§  1761.  Foreign  markets;  collection  of  information 

Short  Title  of  1978  Amendment 

Section  1  of  Pub.  L.  95-501,  formerly  set  out  as  a 
note  under  this  section,  was  omitted  and  a  new  section 
1  of  Pub.  L.  95-501  added  as  part  of  the  complete  revi- 
sion of  Pub.  L.  95-501  by  Pub.  L.  101-624,  title  XV, 
§  1531,  Nov.  28,  1990,  104  Stat.  3668.  See  Short  Title 
note  set  out  under  section  5601  of  this  title. 

World  Livestock  Market  Price  Information 

Pub.  L.  101-624,  title  XV,  §  1545,  Nov.  28,  1990,  104 
Stat.  3695,  provided  that: 

"(a)  Development  of  Methodology.— The  Secretary 
of  Agriculture  shall  develop  appropriate  methodology 
for  determining  the  world  price  of  livestock  and  live- 
stock products  and  shall  gather  and  analyze  appropri- 
ate price  and  cost  of  production  information  concern- 
ing such  products  in  foreign  countries  for  the  purpose 
of  price  discovery  and  to  aid  in  the  sale  of  livestock 
and  livestock  products  in  foreign  export  markets. 

"(b)  Publication  of  Information.— Not  later  than 
240  days  after  the  date  of  enactment  of  this  Act  [Nov. 
28,  1990],  and  periodically  thereafter,  the  Secretary  of 
Agriculture  shall  publish  the  information  gathered 
under  subsection  (a)." 

Implementation  of  1978  Amendment,  Regulations 

Section  601  of  Pub.  L.  95-501,  which  required  Secre- 
tary of  Agriculture  to  implement  provisions  of  Pub.  L. 
95-501  as  expeditiously  as  possible,  was  omitted  and  a 
new  section  601  of  Pub.  L.  95-501  added  as  part  of  the 
complete  revision  of  Pub.  L.  95-501  by  Pub.  L.  101-624, 
title  XV.  §  1531,  Nov.  28,  1990,  104  Stat.  3668.  See 
chapter  87  (§  5601  et  seq.)  of  this  title. 

§  1762.  Personnel 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  In  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  imder  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  lOKcXDl  of  Pub.  L.  101-509,  set  out  In  a  note  under 
section  5376  of  Title  5. 

SUBCHAPTER  II-UNITED  STATES 
AGRICULTURAL  TRADE  OFFICES 

§  1765a.  Agricultural  Trade  Offices 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  In  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5.  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  In  a  note  imder 
section  5376  of  Title  5. 
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Codification 


Section,  Pub.  L.  95-501,  title  VI,  §  602,  Oct.  21,  1978, 
92  Stat.  1691.  which  provided  for  an  annual  report  on 
export  promotion,  was  omitted  as  part  of  the  complete 
revision  of  Pub.  L.  95-501  by  Pub.  L.  101-624,  title  XV, 
§  1531,  Nov.  28,  1990,  104  Stat.  3668.  See  chapter  87 
(§  5601  et  seq.)  of  this  title. 

CHAPTER  44-.WOOL  PROGRAM 

§  1782.  Price  supports;  time  limitation 

(a)  The  Secretary  of  Agriculture  shall, 
through  the  Commodity  Credit  Corporation, 
support  the  prices  of  wool  and  mohair,  respec- 
tively, to  the  producers  thereof  by  means  of 
loans,  purchases,  payments,  or  other  oper- 
ations. Such  price  support  shall  be  limited  to 
wool  and  mohair  marketed  during  the  period 
beginning  April  1,  1955,  and  ending  December 
31,  1995. 

(b)  iSee  main  edition  for  text  of  (1)1 

(2)  Except  as  provided  in  paragraph  (3),  for 
the  marketing  years  beginning  January  1,  1982, 
and  ending  December  31,  1995,  the  support 
price  for  shorn  wool  shall  be  77.5  percent 
(rounded  to  the  nearest  full  cent)  of  the 
amount  calculated  according  to  paragraph  (1). 

iSee  main  edition  for  text  of  (3);  (c)  to  (e)] 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  II,  !  201(a),  104  Stat.  3381.) 

AMENDlfENTS 

1990~Subsecs.  (a),  (b)(2).  Pub.  L.  101-624  substitut- 
ed "1995"  for  *'1990". 

Effective  Date  of  1990  Amendbcent 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultiu-al  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 

§  1783.  Payment  as  means  of  price  support 
(a)  Use  of  payments 

If  payments  are  utilized  as  a  means  of  price 
support,  the  payments  shall  be  such  as  the  Sec- 
retary of  Agriculture  determines  to  be  suffi- 
cient, when  added  to  the  national  average  price 
received  by  producers,  to  give  producers  a  na- 
tional average  return  for  the  commodity  equal 
to  the  support  price  level  therefor:  Provided, 
That  the  total  of  all  such  payments  made 
under  this  Act  shall  not  at  any  time  exceed  an 
amount  equal  to  70  per  centum  of  the  accumu- 
lated totals,  as  of  the  same  date,  of  the  gross  re- 
ceipts from  duties  collected  on  and  after  Janu- 
ary 1,  1953,  on  wool  or  fine  animal  hair,  and  ar- 
ticles thereof,  as  provided  for  in  the  Harmo- 
nized Tariff  Schedule  of  the  United  States.  The 
payments  shall  be  made  upon  wool  and  mohair 
marketed  by  the  producers  thereof,  but  any 
wool  or  mohair  produced  prior  to  January  1, 
1955,  shall  not  be  the  subject  of  payments.  The 
payments  shall  be  at  such  rates  for  the  market- 
ing year  or  periods  thereof  as  the  Secretary  de- 
termines will  give  producers  the  support  price 
level  as  herein  provided.  Payments  to  any  pro- 
ducer need  not  be  made  if  the  Secretary  deter- 


mines that  the  amount  of  the  payment  to  the 
producer  or  all  producers  is  too  small  to  justify 
the  cost  of  making  such  pajnnents.  The  Secre- 
tary may  make  the  payment  to  producers 
through  the  marketing  agency  to  or  through 
whom  the  producer  marketed  his  wool  or 
mohair:  Provided,  That  such  marketing  agency 
agrees  to  receive  and  promptly  distribute  the 
payments  on  behalf  of  such  producers.  In  case 
any  person  who  is  entitled  to  any  such  pasnnent 
dies,  becomes  incompetent,  or  disappears  before 
receiving  such  payment,  or  is  succeeded  by  an- 
other who  renders  or  completes  the  required 
performance,  the  pasmient  shall,  without 
regard  to  any  other  provisions  of  law,  be  made 
as  the  Secretary  may  determine  to  be  fair  and 
reasonable  in  all  the  circumstances  and  provid- 
ed by  regulation. 

(b)  Payment  limitation 

(1)  In  general 

The  total  amount  of  payments  that  a 
person  shall  be  entitled  to  receive  under  this 
Act  for  wool  or  mohair  for  any  marketing 
year  shall  not  exceed— 

(A)  $200,000  for  the  1991  marketing  year; 

(B)  $175,000  for  the  1992  marketing  year; 

(C)  $150,000  for  the  1993  marketing  year; 
and 

(D)  $125,000  for  each  of  the  1994  and  sub- 
sequent marketing  years. 

(2)  Enforcement 

The  Secretary  shall  issue  regulations  defin- 
ing the  term  "person"  for  purposes  of  this 
section.  The  regulations  shall  be  consistent 
with  regulations  issued  by  the  Secretary  in 
accordance  with  sections  1308,  1308-1,  and 
1308-2  of  this  title. 

(c)  Marketing  assessments 

Effective  only  for  each  of  the  1991  through 
1995  marketing  years  for  wool  and  mohair,  the 
Secretary  shall  deduct  an  amount  from  the 
payment  to  be  made  available  to  producers  of 
wool  and  mohair  under  subsection  (a)  of  this 
section  equal  to  1  percent  of  the  payment. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-508,  title 
I,  §  1105(e),  104  Stat.  1388-6;  Nov.  28,  1990,  Pub. 
L.  101-624,  title  II,  §  201(b),  104  Stat.  3381;  Dec. 
13,  1991,  Pub.  L.  102-237,  title  I,  §  118(f),  105 
Stat.  1842.) 

References  in  Text 

This  Act,  referred  to  in  subsecs.  (a)  and  (b),  is  act 
Aug.  28,  1954,  ch.  1041.  68  Stat.  897,  as  amended, 
known  as  the  Agricultural  Act  of  1954.  For  complete 
classification  of  this  Act  to  the  Code,  see  Short  Title 
note  set  out  under  section  1741  of  this  title  and 
Tables. 

The  Harmonized  Tariff  Schedule  of  the  United 
States,  referred  to  in  subsec.  (a),  is  not  set  out  in  the 
Code.  See  Publication  of  Harmonized  Tariff  Schedule 
note  set  out  under  section  1202  of  Title  19.  Customs 
Duties. 

Amendments 

1991~Pub.  L.  102-237  substituted  "Payment"  for 
"Payments"  in  section  catchline. 

1990— Pub.  L.  101-624  inserted  section  catchline,  des- 
ignated existing  provisions  as  subsec.  (a),  inserted 
heading,  and  added  subsec.  (b). 

Subsec.  (c).  Pub,  L.  101-508  added  subsec.  (c). 
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Effective  Date  of  1990  Amendments 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 

Amendment  by  Pub.  L.  101-508  effective  Nov.  29, 
1990,  see  section  1301  of  Pub.  L.  101-508,  set  out  as  a 
note  imder  section  511r  of  this  title. 


Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1787  of  this 
title. 


§  1787.  Agreements;  marketing  cooperatives,  trade  as- 
sociations, etc.,  approval;  referendum 

The  Secretary  of  Agriculture  is  authorized  to 
enter  into  agreements  with,  or  to  approve 
agreements  entered  into  between,  marketing 
cooperatives,  trade  associations,  or  others  en- 
gaged or  whose  members  are  engaged  in  the 
handling  of  wool,  mohair,  sheep,  or  goats  or  the 
products  thereof  for  the  purpose  of  developing 
and  conducting  on  a  national.  State,  or  regional 
basis  advertising  and  sales  promotion  programs 
and  programs  for  the  development  and  dissemi- 
nation of  information  on  product  quality,  pro- 
duction management,  and  marketing  improve- 
ment, for  wool,  mohair,  sheep,  or  goats  or  the 
products  thereof.  Advertising  and  sales  promo- 
tion programs  may  be  conducted  outside  of  the 
United  States  for  the  purpose  of  maintaining 
and  expanding  foreign  markets  and  uses  for 
wool,  mohair,  sheep,  or  goats  or  the  products 
thereof  produced  in  the  United  States.  Provi- 
sion may  be  made  in  such  agreement  to  obtain 
the  funds  necessary  to  defray  the  expenses  in- 
curred thereunder  through  pro  rata  deductions 
from  the  payments  made  imder  section  1784  of 
this  title  to  producers  within  the  production 
area  he  determines  will  be  benefited  by  the 
agreement  and  for  the  assignment  and  transfer 
of  the  amoimts  so  deducted  to  the  person  or 
agency  designated  in  the  agreement  to  receive 
such  amounts  for  expenditure  in  accordance 
with  the  terms  and  conditions  of  the  agree- 
ment. In  any  agreement  entered  into  under  this 
section,  the  Secretary  shall  prohibit  the  use  of 
any  funds  made  available  through  pro  rata  de- 
ductions from  payments  imder  section  1783  of 
this  title  in  any  manner  for  the  purpose  of  in- 
fluencing legislation  or  government  action  or 
policy,  except  for  the  development  or  recom- 
mendation to  the  Secretary  of  amendments  to 
the  research  and  promotion  program.  No  agree- 
ment containing  such  a  provision  for  defraying 
expenses  through  deductions  shall  become  ef- 
fective until  the  Secretary  determines  that  a 
majority  of  the  producers  who,  during  a  repre- 
sentative period  determined  by  the  Secretary, 
have  been  engaged,  within  the  production  area 
he  determines  will  be  benefited  by  the  agree- 
ment, in  the  production  for  market  of  the  com- 
modity specified  therein  approve  or  favor  such 
agreement  or  that  producers  who,  during  such 
representative  period  have  produced  a  majority 
of  the  volimie  of  such  commodity  produced 
within  the  area  which  will  be  benefited  by  such 
agreement,  approve  or  favor  such  agreement. 
Approval  or  disapproval  by  cooperative  associa- 


tions shall  be  considered  as  approval  or  disap- 
proval by  the  producers  who  are  members  of, 
stockholders  in,  or  imder  contract  with  such  co- 
operative association  of  producers.  The  Secre- 
tary may  conduct  a  referendum  among  produc- 
ers to  ascertain  their  approval  or  favor.  The  re- 
quirements of  approval  or  favor  shall  be  held  to 
be  complied  with  if  a  majority  of  the  total 
number  of  producers,  or  a  majority  of  the  total 
volume  of  production,  as  the  case  may  be,  rep- 
resented in  such  referendum,  indicate  their  ap- 
proval or  favor. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XIX,  §  1989,  104  Stat.  3909;  Dec.  13,  1991, 
Pub.  L.  102-237,  title  VIII,  §810,  105  Stat. 
1883.) 

Amendments 

1991— Pub,  L.  102-237  inserted  after  third  sentence 
"In  any  agreement  entered  into  under  this  section,  the 
Secretary  shall  prohibit  the  use  of  any  funds  made 
available  through  pro  rata  deductions  from  payments 
imder  section  1783  of  this  title  in  any  manner  for  the 
purpose  of  influencing  legislation  or  government 
action  or  policy,  except  for  the  development  or  recom- 
mendation to  the  Secretary  of  amendments  to  the  re- 
search and  promotion  program." 

1990— Pub.  L.  101-624  substituted  "a  majority"  for 
"at  least  two-thirds"  in  two  places  in  fourth  sentence 
and  for  "two-thirds"  in  two  places  in  seventh  sentence. 

CHAPTER  46— SURPLUS  DISPOSAL  OF 
AGRICULTURAL  COMMODITIES 

§  1851.  Disposal  of  stocks;  annual  report 

iSee  main  edition  for  text  of(a)1 

(b)  Repealed.  Pub.  L.  101-624,  title  XV, 
§  1576,  Nov.  28,  1990,  104  Stat.  3702. 

(As  amended  Nov.  28,  1990,  Pub.  L.  101-624, 
title  XV,  §  1576,  104  Stat.  3702.) 

Abiendments 

1990— Subsec.  (b).  Pub.  L.  101-624  struck  out  subsec. 
(b)  which  required  Secretary  to  report  annually  on  op- 
erations imder  subsec.  (a)  of  this  section,  showing 
quantities  of  surplus  on  hand,  methods  of  disposition 
and  quantities  disposed  of  in  last  12  months,  methods 
of  disposition  and  estimated  quantities  to  be  disposed 
of  in  next  12  months,  program  for  expansion  of  mar- 
kets for  surplus,  and  recommendations  for  legislation. 

§  1856.  Transfer  of  bartered  materials  to  supplemen- 
tal stockpile;  limitation  of  acquisition  to  certain 
programs;  authorization  of  appropriations 

References  in  Text 

Section  1704(b)  of  this  title,  referred  to  in  subsec. 
(a),  was  amended  generally  by  Pub.  L.  101-624,  title 
XV.  §  1512,  Nov.  28,  1990,  104  Stat.  3635,  and,  as  so 
amended,  no  longer  contains  provisions  relating  to  a 
supplemental  stockpile. 

CHAPTER  50— AGRICULTURAL  CREDIT 

SUBCHAPTER  I-REAL  ESTATE  LOANS 


Sec. 

1926-1. 

Water  and  waste  facility  financing. 

(a)  Authority. 

(b)  Limitation. 

(c)  Priority. 

(d)  Coordination. 

(e)  Terms. 
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Sec.  Sec. 

(f)  Private  sector  capital. 

(g)  Appropriations. 

(h)  Repayment.  2007c. 

(i)  FuU  use. 

(J)  Replenishment  of  water  and  waste 
facility  fund. 
1926a.      Emergency    community    water    assistance 
grant  program. 

(a)  In  general. 

(b)  Priority. 

(c)  Eligibility.  2007d. 

(d)  Uses. 

(e)  Restrictions. 

(f)  Maximum  grants. 

(g)  Full  funding, 
(h)  Application. 

(i)  Authorization  of  appropriations. 
1926b.      Emergency     community    water     assistance 
grant  program. 

(a)  In  general. 

(b)  Priority. 

(c)  Eligibility. 

(d)  Uses. 

(e)  Restrictions. 

(f)  Maximum  grants. 

(g)  Fullfimding. 
(h)  Application. 

(i)  Limitations  on  authorization  of  ap- 
propriations. 
1926c.      Water  and  waste  facility  loans  and  grants  to      2007e. 
alleviate  health  risks. 

(a)  Loans  and  grants  to  persons  other 

than  individuals. 

(b)  Loans  and  grants  to  individuals. 

(c)  Preference. 

(d)  "Cooperative"  defined. 

(e)  Limitations  on  authorization  of  ap- 

propriations. 
1929-1.     Level  of  loan  programs  imder  Agricultural 
Credit  Insurance  Fund. 
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Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  940,  2279  of 
this  title;  title  12  sections  2219d,  2279aa;  title  15  sec- 
tion 636;  title  16  sections  3811,  3821;  title  21  section 
889;  title  38  section  3711;  title  40  App.  sections  204, 
214;  title  42  sections  8813,  9817. 


§  1921.  Congressional  findings 

Short  Title  of  1990  AiSENDifENT 

Pub.  L.  101-624,  title  XXIII,  §  2301,  Nov.  28,  1990. 
104  Stat.  3979,  provided  that:  "This  title  [see  Tables 
for  classification]  may  be  cited  as  the  'Rural  Economic 
Development  Act  of  1990'." 

SUBCHAPTER  I— REAL  ESTATE  LOANS 

§  1922.  Persons  eligible  for  loans 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1924,  1925, 
1934, 1983,  2006a  of  this  title. 

§  1923.  Purposes  of  loans 

Transfer  of  Functions 

Powers,  duties,  and  assets  of  agencies,  offices,  and 
other  entities  within  Department  of  Agriculture  relat- 
ing to  rural  development  functions  transferred  to 
Rural  Development  Administration  by  section  2302(b) 
of  Pub.  L.  101-624,  set  out  as  a  note  under  section 
2006f  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1922,  1925, 
1927.  1934,  1985,  1991,  2006f  of  this  title. 

§  1924.  Additional  purposes  of  loans 

(a)  Soil  and  water  conservation  and  protection 

(1)  Loans  may  also  be  made  or  insured  under 
this  subchapter  for  soil  and  water  conservation 
and  protection.  Such  loans  may  be  made  to 
farm  owners  or  tenants  who  are  eligible  borrow- 
ers under  this  subchapter  f  or— 

(A)  the  installation  of  conservation  struc- 
tures, including  terraces,  sod  waterways,  per- 
manently vegetated  stream  borders  and  filter 
strips,  windbreaks  (tree  or  grass),  shelterbelts, 
and  living  snow  fences; 

(B)  the  establishment  of  forest  cover  for 
sustained  yield  timber  management,  erosion 
control,  or  shelterbelt  purposes; 

(C)  the  establishment  or  improvement  of 
permanent  pasture; 

(D)  the  conversion  to  and  maintenance  of 
sustainable  agricultural  production  systems, 
as  described  by  Department  technical  guides 
and  handbooks; 

(E)  the  payment  of  costs  of  complying  with 
section  3812  of  title  16;  and 

(F)  other  purposes  consistent  with  plans  for 
soil  and  water  conservation,  integrated  farm 
management,  water  quality  protection  and 
enhancement,  and  wildlife  habitat  improve- 
ment. 

(2)  In  making  or  insuring  loans  under  this 
subsection,  the  Secretary  shall  give  priority  to 
producers  who  use  such  loans  to  build  conserva- 
tion structures  or  establish  conservation  prac- 
tices to  comply  with  section  3812  of  title  16. 


(3)  The  Secretary  shall  not  make  or  insure  a 
loan  imder  this  section  that  exceeds  the  lesser 
of- 

(A)  the  value  of  the  farm  or  other  security 
for  such  loan;  or 

(B)  $50,000. 

ISee  main  edition  for  text  ofib)  and  (c)] 

(As  amended  Pub.  L.  101-624,  title  XVIII. 
§  1802(a),  Nov.  28,  1990,  104  Stat.  3817;  Pub.  L. 
102-237,  title  V,  §  501(a),  Dec.  13, 1991, 105  Stat. 
1865.) 

AlfENDlfENTS 

1991— Subsecs.  (a),  (d).  Pub.  L.  102-237  redesignated 
subsec.  (d)  as  (a)  and  moved  it  to  appear  before  subsec. 
(b)  and  struck  out  former  subsec.  (a)  which  read  as  fol- 
lows: "Loans  may  also  be  made  or  insured  under  this 
subchapter  to  any  farmowners  or  tenants  without 
regard  to  the  requirements  of  section  1922(1).  (2),  and 
(3)  of  this  title  for  the  purposes  only  of  land  and  water 
development,  use  and  conservation,  not  including  rec- 
reational uses  and  faculties,  and  without  regard  to  the 
requirements  of  section  1922(2)  and  (3)  of  this  title,  to 
farmowners  or  tenants  to  finance  outdoor  recreational 
enterprises  or  to  convert  to  recreational  uses  their 
farming  or  ranching  operations,  including  those  here- 
tofore financed  under  this  chapter." 

1990~Subsec.  (d).  Pub.  L.  101-624  added  subsec.  (d). 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Pood,  Agricultiu-e.  Conserva- 
tion, and  Trade  Act  of  1990,  Pub.  L.  101-624,  to  which 
the  amendment  relates,  see  section  1101(b)(3)  of  Pub. 
L.  102-237,  set  out  as  a  note  imder  section  1421  of  this 
title. 

Transfer  of  Functions 

Powers,  duties,  and  assets  of  agencies,  offices,  and 
other  entities  within  Department  of  Agriculture  relat- 
ing to  rural  development  functions  transferred  to 
Rural  Development  Administration  by  section  2302(b) 
of  Pub.  L.  101-624,  set  out  as  a  note  imder  section 
2006f  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1925,  1926, 
1927,  1929a,  1932,  1934,  1991.  1992.  2006f,  2008  of  this 
title. 

§  1926.  Water  and  waste  facility  loans  and  grants 

(a)  Criteria;  definitions;  limitation  on  allowable  uses 
of  Federal  funds;  inclusion  of  interest  or  other 
income  in  gross  income  on  sale  of  insured  loan 

(1)  The  Secretary  is  also  authorized  to  mal^e 
or  insure  loans  to  associations,  including  corpo- 
rations not  operated  for  profit,  Indian  tribes  on 
Federal  and  State  reservations  and  other  feder- 
ally recognized  Indian  tribes,  and  public  and 
quasi-public  agencies  to  provide  for  the  applica- 
tion or  establishment  of  soil  conservation  prac- 
tices, shifts  in  land  use,  the  conservation,  devel- 
opment, use,  and  control  of  water,  and  the  in- 
stallation or  improvement  of  drainage  or  waste 
disposal  facilities,  recreational  developments, 
and  essential  community  facilities  including 
necessary  related  equipment,  all  primarily  serv- 
ing farmers,  ranchers,  farm  tenants,  farm  la- 
borers, rural  businesses,  and  other  rural  resi- 
dents, and  to  furnish  financial  assistance  or 
other  aid  in  planning  projects  for  such  pur- 
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poses.  When  any  loan  made  for  a  purpose  speci- 
fied in  this  paragraph  is  sold  out  of  the  Agricul- 
tural Credit  Insurance  Fund  as  an  insured  loan, 
the  interest  or  other  income  thereon  paid  to  an 
insured  holder  shall  be  included  in  gross 
income  for  purposes  of  chapter  1  of  title  26. 
With  respect  to  loans  of  less  than  $500,000 
made  or  insured  under  this  paragraph  that  are 
evidenced  by  notes  and  mortgages,  as  distin- 
guished from  bond  issues,  borrowers  shall  not 
be  required  to  appoint  bond  counsel  to  review 
the  legal  validity  of  the  loan  whenever  the  Sec- 
retary has  available  legal  counsel  to  perform 
such  review. 

(2)  The  Secretary  is  authorized  to  make 
grants  aggregating  not  to  exceed  $500,000,000 
in  any  fiscal  year  to  such  associations  to  fi- 
nance specific  projects  for  works  for  the  devel- 
opment, storage,  treatment,  purification,  or  dis- 
tribution of  water  or  the  collection,  treatment, 
or  disposal  of  waste  in  rural  areas.  The  amoimt 
of  any  grant  made  under  the  authority  of  this 
paragraph  shall  not  exceed  75  per  centum  of 
the  development  cost  of  the  project  to  serve  the 
area  which  the  association  determines  can  be 
feasibly  served  by  the  facility  and  to  adequately 
serve  the  reasonably  foreseeable  growth  needs 
of  the  area.  The  Secretary  shall  fix  the  grant 
rate  for  each  project  in  conformity  with  regula- 
tions issued  by  the  Secretary  that  shall  provide 
for  a  graduated  scale  of  grant  rates  establishing 
higher  rates  for  projects  in  communities  that 
have  lower  commimity  population  and  income 
levels. 

(3)  No  grant  shall  be  made  under  paragraph 
(2)  of  this  subsection  in  connection  with  any 
project  unless  the  Secretary  determines  that 
the  project  (i)  will  serve  a  rural  area  which,  if 
such  project  is  carried  out,  is  not  likely  to  de- 
cline in  population  below  that  for  which  the 
project  was  designed,  (ii)  is  designed  and  con- 
structed so  that  adequate  capacity  will  or  can 
be  made  available  to  serve  the  present  popula- 
tion of  the  area  to  the  extent  feasible  and  to 
serve  the  reasonably  foreseeable  growth  needs 
of  the  area,  and  (iii)  is  necessary  for  an  orderly 
commimity  development  consistent  with  a  com- 
prehensive community  water,  waste  disposal,  or 
other  development  plan  of  the  rural  area. 

ISee  main  edition  for  text  of  (4)  to  (10)1 

(ll)(A)(i)  The  Secretary  may  make  grants, 
not  to  exceed  $15,000,000  annually,  to  public 
bodies,  private  nonprofit  community  develop- 
ment corporations  or  entities,  or  such  other 
agencies  as  the  Secretary  may  select  to  enable 
such  recipients- 
CD  to  identify  and  analyze  business  oppor- 
tunities,   including   opportimities   in   export 
markets,  that  will  use  local  rural  economic 
and  human  resources; 

(II)  to  identify,  train,  and  provide  technical 
assistance  to  existing  or  prospective  rural  en- 
trepreneurs and  managers; 

(III)  to  establish  business  support  centers 
and  otherwise  assist  in  the  creation  of  new 
rural  businesses,  the  development  of  methods 
of  financing  local  businesses,  and  enhancing 
the  capacity  of  local  individuals  and  entities 
to  engage  in  sound  economic  activities;  and 


(IV)  to  conduct  regional,  community,  and 
local  economic  development  planning  and  co- 
ordination, and  leadership  development. 

(ii)  In  awarding  such  grants,  the  Secretary 
shall  consider,  among  other  criteria  to  be  estab- 
lished by  the  Secretary— 

(I)  the  extent  to  which  the  applicant  pro- 
vides development  services  in  its  rural  service 
area;  and 

(II)  the  capability  of  the  applicant  to  carry 
out  the  purposes  of  this  section. 

(iii)  The  Secretary  shall  ensure,  to  the  extent 
practicable,  that  assistance  provided  imder  this 
subsection  is  coordinated  with  and  delivered  in 
cooperation  with  similar  services  or  assistance 
provided  to  rural  residents  by  the  Extension 
Service  or  other  Federal  agencies. 

(iv)  For  grants  under  this  subparagraph, 
there  are  authorized  to  be  appropriated  to  the 
Secretary  $7,500,000  in  each  fiscal  year. 

(B)(i)  The  Secretary  shall  establish  and  im- 
plement a  program  to  make  loans  for  the  bene- 
fit of  any  town  or  city  that— 

(I)  has  a  population  of  less  than  20,000  indi- 
viduals; and 

(II)  is  financially  imable  to  obtain  fimds  as 
quickly  as  needed  to  correct  emergency  condi- 
tions or  situations  needing  urgent  attention. 

(ii)  The  Secretary  shall  promulgate  regula- 
tions— 

(I)  targeting  the  program  established  under 
this  subparagraph  toward  needy  communities 
in  rural  areas;  and 

(II)  defining  the  term  "emergency  condi- 
tions or  situations  needing  urgent  attention'*. 

(iii)  The  Secretary  shall  approve  or  reject  ap- 
plications for  loans  imder  this  subparagraph 
within  30  days  after  receipt. 

(iv)  The  Secretary  shall  not  loan  more  than 
$50,000  to  a  single  borrower  under  this  subpara- 
graph, and  all  loans  under  this  subparagraph 
shall  be  for  not  more  than  2  years. 

(V)  The  Secretary  may  respond  to  the  credit 
needs  of  rural  towns  or  cities  eligible  to  partici- 
pate in  the  program  authorized  imder  this  sub- 
paragraph by  making  loans  that  are  eligible  for 
refinancing  after  the  expiration  of  the  2-year 
period  described  in  clause  (iv),  and  payments 
under  such  loans  may  be  set  at  a  level  that  is 
sufficiently  low  during  such  2-year  period  so 
that  the  financially  troubled  town  or  city  can 
participate  in  the  program  established  under 
this  subparagraph.  The  Secretary  shall  assist 
such  borrowers  in  obtaining  financing  through 
existing  Farmers  Home  Administration  pro- 
grams so  that  such  borrowers  are  able  to  pay 
the  balance  due  on  each  loan  at  the  end  of  such 
2-year  period. 

(vi)  To  carry  out  the  emergency  lending  pro- 
gram authorized  by  the  program  established 
imder  this  subparagraph,  there  are  authorized 
to  be  appropriated  $2,500,000  for  fiscal  year 
1991,  and  $5,000,000  for  fiscal  year  1992  and  for 
each  subsequent  fiscal  year. 

(12)  ISee  main  edition  for  text  of  U)  to  (C)] 

(D)  Of  the  sums  authorized  to  be  appropri- 
ated to  carry  out  the  provisions  of  this  chapter, 
not  more  than  $1,000,000  per  year  may  be  ex- 
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pended  to  carry  out  the  provisions  of  this  para- 
graph. 

iSee  main  edition  for  text  of  (13)  to  (19)1 

(20)  In  making  or  insuring  loans  or  making 
grants  under  this  subsection,  the  Secretary  may 
not  condition  approval  of  such  loans  or  grants 
upon  any  requirement,  condition  or  certifica- 
tion other  than  those  specified  under  this  chap- 
ter. 

iSee  main  edition  for  text  ofih)  to  (d)] 

(As  amended  Pub.  L.  101-624,  title  XXIII, 
§§  2316(b),  2321,  2328,  2329,  2341,  2342,  2393, 
Nov.  28,  1990,  104  Stat.  4008,  4010,  4017,  4026, 
4027,  4057;  Pub.  L.  102-237,  title  VII,  §  701(a), 
(h)(1)(A),  (B),  Dec.  13,  1991,  105  Stat.  1879, 
1880.) 

References  in  Text 

For  definition  of  "this  chapter",  referred  to  in 
subsec.  (a)(7),  (12)(D),  (20),  see  note  set  out  under  sec- 
tion 1921  of  this  title. 

Amendments 

1991-Subsec.  (a)(ll)(B)(ii).  Pub.  L.  102-237, 
§  701(a)(1),  in  subcl.  (I)  inserted  "and"  after  semicolon 
and  in  subcl.  (II)  substituted  a  period  for  ";  and". 

Subsec.  (a)(12)(D).  (20).  Pub.  L.  102-237, 
§  701(h)(1)(A),  (B),  substituted  "this  chapter"  for  "this 
Act". 

Subsec.  (a)(21).  Pub.  L.  102-237,  §  701(a)(2).  struck 
out  par.  (21)  which  was  identical  to  par.  (20). 

1990— Subsec.  (a)(1).  Pub.  L.  101-624.  §  2328,  inserted 
"rural  businesses,"  after  "farm  laborers,". 

Subsec.  (a)(2).  Pub.  L.  101-624,  §  2321.  struck  out 
":  Provided,  That  for  fiscal  years  commencing  after 
September  30,  1981,  such  grants  may  not  exceed 
$154,900,000  in  any  fiscal  year"  after  "in  rural  areas". 

Subsec.  (a)(3).  Pub.  L.  101-624.  §  2316(b).  struck  out 
"and  not  inconsistent  with  any  planned  development 
provided  in  any  State,  multijurisdictional.  county,  or 
municipal  plan  approved  by  competent  authority  for 
the  area  in  which  the  rural  commimity  is  located,  and 
the  Secretary  shall  require  the  submission  of  all  appli- 
cations for  financial  assistance  under  this  section  to 
the  multijurisdictional  substate  areawide  general  pur- 
pose planning  and  development  agency  that  has  been 
officially  designated  as  a  clearinghouse  agency  under 
Office  of  Management  and  Budget  Circular  A-95  and 
to  the  county  or  municipal  government  having  juris- 
diction over  the  area  in  which  the  proposed  project  is 
to  be  located  for  review  and  conunent  within  a  desig- 
nated period  of  time  not  to  exceed  30  days  concerning 
among  other  considerations,  the  effect  of  the  project 
upon  the  areawide  goals  and  plans  of  such  agency  or 
government.  No  loan  imder  this  section  shall  be  made 
that  is  inconsistent  with  any  multijurisdictional  plan- 
ning and  development  district  areawide  plan  of  such 
agency.  The  Secretary  is  authorized  to  reimburse  such 
agency  or  government  for  the  cost  of  making  the  re- 
quired review.  Until  October  1,  1973,  the  Secretary 
may  make  grants  prior  to  the  completion  of  the  com- 
prehensive plan,  if  the  preparation  of  such  plan  has 
been  imdertaken  for  the  area"  after  "of  the  rural 
area". 

Subsec.  (a)(ll).  Pub.  L.  101-624,  §§2341.  2342. 
amended  par.  (11)  generally.  Prior  to  amendment,  par. 
(11)  read  as  follows:  "The  Secretary  may  make  grants, 
not  to  exceed  $15,000,000  annually,  to  public  bodies  or 
such  other  agencies  as  the  Secretary  may  select  to 
provide  rural  development  technical  assistance,  rural 
community  leadership  development,  and  community 
and  areawide  rural  development  planning." 

Subsec.  (a)(20).  Pub.  L.  101-624.  §  2329.  added  par. 
(20). 


Subsec.  (a)(21).  Pub.  L.  101-624.  §  2393.  added  par. 
(21). 

Effective  Date  of  1991  Amendment 

Amendment  by  section  701(a)  of  Pub.  L.  102-237  ef- 
fective as  if  included  in  the  provision  of  the  Pood.  Ag- 
riculture. Conservation,  and  Trade  Act  of  1990,  Pub.  L. 
101-624,  to  which  the  amendment  relates,  and  amend- 
ment by  section  701(h)(1)(A).  (B)  of  Pub.  L.  102-237  to 
any  provision  specified  therein  effective  as  if  included 
in  act  that  added  provision  so  specified  at  the  time 
such  act  became  law.  see  section  1101(b)(6).  (c)  of  Pub. 
L.  102-237.  set  out  as  a  note  under  section  1421  of  this 
title. 

Transfer  of  Functions 

Powers,  duties,  and  assets  of  agencies,  offices,  and 
other  entities  within  Department  of  Agriculture  relat- 
ing to  rural  development  fxmctions  transferred  to 
Rural  Development  Administration  by  section  2302(b) 
of  Pub.  L.  101-624.  set  out  as  a  note  under  section 
2006f  of  this  title. 

Rural  Wastewater  Treatment  Circuit  Rider 
Program 

Section  2324  of  Pub.  L.  101-624  provided  that: 
"(a)  Establishment.— The  Secretary  shall  establish 
a  national  rural  wastewater  circuit  rider  grant  pro- 
gram that  shall  be  modeled  after  the  existing  National 
Rural  Water  Association  Rural  Water  Circuit  Rider 
Program  that  receives  funding  from  the  Farmers 
Home  Administration. 

"(b)  Limitation  on  Authorization  of  Appropria- 
tions.—There  are  authorized  to  be  appropriated 
$4,000,000  for  each  fiscal  year  to  carry  out  the  pro- 
gram established  \mder  subsection  (a)." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1926-1.  1927. 
1929.  1929a,  1931.  1932,  1983,  1983a,  1992,  2001a,  2006f. 
2008.  2008b.  2008c.  2204b  of  this  title;  title  16  section 
2106;  title  42  sections  3122.  5153. 

§  1926-1.  Water  and  waste  facility  financing 

(a)  Authority 

The  Secretary  of  Agriculture  shall  make 
loans  to  individuals  or  entities  who  are  borrow- 
ers under  title  III  of  the  Rural  Electrification 
Act  of  1936  (7  U.S.C.  930  et  seq.)  (in  this  section 
referred  to  as  the  "borrower"),  to  the  extent  of 
qualifying  applications  therefor,  to  enable  such 
borrowers  to  provide  water  and  waste  facility 
services  in  areas  served  by  such  borrowers. 

(b)  Limitation 

Loans  made  under  subsection  (a)  of  this  sec- 
tion shall  not,  unless  otherwise  specified  by 
law,  exceed  an  amount  equal  to  10  percent  of 
the  total  amount  of  insured  loans  under  the 
Rural  Electrification  Act  of  1936  [7  U.S.C.  901 
et  seq.]  authorized  during  the  fiscal  year  in 
which  such  loan  is  made  for  rural  electrifica- 
tion and  telephone  purposes,  or  $40,000,000, 
whichever  is  less.  Such  limitations  shall  be  in 
addition  to  the  total  amount  of  insured  loans 
authorized  for  electrification  and  telephone 
purposes. 

(c)  Priority 

In  reviewing  applications  for  loans  under  this 
section,  the  Secretary  shall  consider— 

(1)  whether  the  loan  is  necessary  to  enable 
the  communities  to  be  served  to  comply  with 
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applicable   Federal   or  State   environmental 
laws; 

(2)  whether  the  individuals  residing  in  the 
area  for  which  service  is  proposed,  and  any 
local  government  entities,  are  in  favor  of  the 
borrower  providing  such  services  in  the  area; 

(3)  the  income,  unemplojmaent,  and  other 
characteristics  of  the  area  to  be  served; 

(4)  the  degree  of  deprivation  faced  by  resi- 
dents of  the  area  to  be  served  as  a  result  of 
the  lack  of  safe  drinking  water,  adequate 
water  supplies,  sewage  treatment  and  other 
waste  disposal  facilities; 

(5)  the  impact  that  the  availability  of  safe 
water  supplies,  waste  disposal  and  similar 
services  would  be  likely  to  have  on  enhancing 
the  prospects  for  economic  growth  within  the 
area  to  be  served; 

(6)  the  degree  to  which  a  loan  that  may  be 
provided  under  this  subsection  is  necessary  to 
ensure  that  water  and  waste  disposal  services 
are  available  in  the  area  to  be  served  by  such 
loan  at  costs  that  do  not  exceed  those 
charged  in  other  nearby  areas; 

(7)  the  impact  of  the  proposed  loan  on  the 
retention  of  the  property  and  service  terri- 
tory of  the  borrower,  or  in  protecting  the  se- 
curity given  on  outstanding  loans  provided  to 
the  borrower;  and 

(8)  whether  the  water  and  waste  facility 
projects  described  in  the  application  will  du- 
plicate any  existing  facilities,  and  whether 
the  borrower  will  coordinate  its  water  and 
waste  facility  operations  with  similar  oper- 
ations in  the  area,  including  efforts  to  achieve 
economies  of  scale  through  joint  billing,  col- 
lection, or  other  operations  with  nearby  sys- 
tems in  order  to  reduce  the  costs,  improve  the 
operations,  or  otherwise  assist  such  systems. 

(d)  Coordination 

(1)  Other  programs  and  requirements 

(A)  Other  programs 

The  Secretary  shall  ensure  that  the  pro- 
gram established  under  this  section  is  co- 
ordinated with  the  programs  authorized 
and  established  under  section  1926  of  this 
title,  and  will  attempt  to  coordinate  the 
lending  activities  under  this  section  with 
similar  activities  conducted  by  other  enti- 
ties. 

(B)  Requirements 

Loans  made  under  this  section  shall  be 
subject,  in  the  same  manner  as  loans  made 
under  section  1926  of  this  title,  to  the  provi- 
sions of  paragraphs  (9)  and  (10)  of  section 
1926(a)  of  this  title  (which  require  approv- 
als by  State  water  pollution  control  agen- 
cies), subparagraphs  (A)  and  (B)  of  section 
1926(a)(19)  of  this  title  (which  include  cer- 
tain requirements  in  connection  with  the 
technical  design  and  choice  of  materials  for 
water  and  waste  systems),  and  section 
1926(b)  of  this  title  (which  concerns  the 
curtailment  or  limitation  of  service). 

(2)  Assignment  of  duties 

The  Secretary  shall  determine  whether  the 
Rural  Electrification  Administration  possess- 
es greater  expertise,  as  compared  with  the 


Farmers  Home  Administration,  in  the  areas 
of  utility  accounting,  utility  management  and 
financial  analysis,  advice  and  assistance,  and 
other  aspects  of  utility  operations  and  engi- 
neering. If  the  Secretary  determines  that  the 
Rural  Electrification  Administration  possess- 
es greater  expertise  in  such  areas,  the  Secre- 
tary shall  require  the  Rural  Electrification 
Administration  to  provide  technical  assist- 
ance, and  assist  in  the  processing  of  applica- 
tions under  this  section. 

(3)  Prohibition  on  limiting  access 

The  Secretary  shall  establish  rules  and  pro- 
cedures that  prohibit  borrowers  from  condi- 
tioning or  limiting  access  to,  or  the  use  of, 
any  water  and  waste  facility  services  that  are 
financed  under  this  section.  Such  rules  and 
procedures  shall  be  based  on  whether  individ- 
uals or  entities  in  the  area  for  which  such  fa- 
cility is  proposed  receive,  or  will  accept,  elec- 
tric service  from  such  borrower. 

(e)  Terms 

(1)  In  general 

Loans  made  under  this  section  shall  be  for 
the  same  repayment  period  as  insured  loans 
made  by  the  Administrator  of  the  Rural  Elec- 
trification Administration  to  such  borrowers 
under  title  III  of  the  Rural  Electrification 
Act  of  1936  (7  U.S.C.  930  et  seq.)  and  interest 
rates  on  loans  made  under  this  section  shall 
not  exceed  5  percent. 

(2)  Interest  rate 

The  Secretary  shall  determine  the  interest 
rate  to  be  charged  on  loans  made  under  this 
section  on  the  basis  of — 

(A)  ensuring  that  the  cost  to  consumers 
for  water  and  waste  disposal  services  fi- 
nanced with  loans  provided  under  this  sec- 
tion does  not,  to  the  extent  possible,  exceed 
rates  charged  in  areas  that  are  near  the 
area  served  by  the  borrower; 

(B)  the  income  and  other  characteristics 
of  the  individuals  to  be  served  through  the 
provision  of  such  loans;  and 

(C)  encouraging  borrowers  to  obtain  pri- 
vate sector  capital,  as  provided  for  in  sub- 
section (f)  of  this  section,  to  supplement 
loans  made  under  this  section. 

(f)  Private  sector  capital 

(1)  Matching  funds  required 

The  Secretary  shall  not  provide  assistance 
to  a  borrower  under  this  section  imless  the 
borrower  has  made  a  commitment  to  the  Sec- 
retary, and  demonstrates  to  the  Secretary 
that  the  borrower  is  able,  to  invest  from  its 
own  funds  an  amount  equal  to  the  amount  of 
assistance  to  be  so  provided. 

(2)  Interest  rate  reduction  authorized 

In  order  to  facilitate  the  obtaining  of  pri- 
vate sector  capital,  the  Secretary  may,  on  a 
case-by-case  basis,  reduce  the  interest  rate  on 
loans  provided  under  this  section  when  such 
reduction  is  appropriate  and  will  enable  the 
borrower  to  obtain  such  private  capital. 
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(g)  Appropriations 

The  Secretary  may  make  loans  under  this 
section  to  the  extent  provided  for  in  appropria- 
tions Acts,  except  that  during  any  fiscal  year 
the  amoimt  of  such  loans,  unless  otherwise  pro- 
vided by  law,  shall  not  exceed  10  percent  of  the 
amount  authorized  for  all  insured  loans  under 
title  III  of  the  Rural  Electrification  Act  of  1936 
(7  U.S.C.  930  et  seq.),  or  $40,000,000,  whichever 
amount  is  less.  Funds  appropriated  under  this 
subsection  shaU  remain  available  until  expend- 
ed. 

(h)  Repayment 

Appropriations  made  for  purposes  of  this  sec- 
tion shall  be  placed  in  a  separate  account.  Ad- 
vances on  loans  made  under  this  section  shall 
be  made  from  such  account,  and  payments  on 
such  loans  shall  be  returned  to  the  account  for 
use  by  the  account  in  making  advances  on 
future  loans. 

(i)  Full  use 

(1)  In  general 

Subject  to  paragraph  (2)  and  any  other  lim- 
itations that  may  be  imposed  by  law,  during 
each  fiscal  year  the  Secretary  shall  undertake 
all  reasonable  efforts  to  make  full  use  of  any 
f imds  held  by  the  accoimt  established  under 
subsection  (h)  of  this  section. 

(2)  Ceiling  on  loans 

During  any  particular  fiscal  year  the  aggre- 
gate amount  of  the  loans  the  Secretary  may 
make  imder  this  section,  from  amounts  in  the 
account  establii^hed  under  subsection  (h)  of 
this  section  that  are  not  attributable  to  re- 
payments, shall  be  the  lesser  of — 

(A)  10  percent  of  the  amount  of  loans 
made  under  title  III  of  the  Rural  Electrifi- 
cation Act  of  1936  (7  U.S.C.  930  et  seq.) 
during  the  fiscal  year;  or 

(B)  $40,000,000. 

(j)  Replenishment  oi  water  and  waste  facility  fund 

(1)  Calculation  of  total  amount  of  loans 

At  the  end  of  each  fiscal  year  the  Secretary 
shall  calculate— 

(A)  the  total  amount  of  loans  made  under 
this  section  during  such  fiscal  year;  and 

(B)  the  amount  of  water  or  waste  facility 
loans  made  under  section  1926  of  this  title 
to  borrowers  desscribed  in  subsection  (a)  of 
this  section. 

(2)  Transfer  of  amounts 

Notwithstanding  subsections  (g)  and  (i)  of 
this  section,  if  any  amoimt  appropriated 
under  subsection  (g)  of  this  section  remains 
available  at  the  end  of  any  fiscal  year— 

(A)  the  Secretary  shall  transfer  such 
available  amount  to  the  f imd  used  to  make 
water  or  waste  facility  loans  under  section 
1926  of  this  title,  to  the  extent  not  exceed- 
ing the  amount  of  any  loans  made  under 
such  section  1926  of  this  title  to  borrowers 
imder  the  Rural  Electrification  Act  of  1936 
[7  U.S.C.  901  et  seq.];  and 

(B)  any  such  loan  to  such  borrower  made 
imder  such  section  1926  of  this  title  shall 
be- 


(i)  subject  to  the  terms,  conditions  and 
other  requirements  of  section  1926a  of 
this  title;  and 

(ii)  repaid  to  the  account  established  by 
subsection  (h)  of  this  section. 

(Pub.  L.  101-624,  title  XXIII,  §  2322,  Nov.  28, 
1990,  104  Stat.  4010;  Pub.  L.  102-237,  title  VII, 
§  702(f),  Dec.  13,  1991,  105  Stat.  1880.) 

References  in  Text 

The  Rural  Electrification  Act  of  1936,  referred  to  in 
subsecs.  (a),  (b).  (e)(1).  (g),  (i)(2)(A).  and  (j)(2)(A),  is 
act  May  20,  1936,  ch.  432,  49  Stat.  1363,  as  amended, 
which  is  classified  generally  to  chapter  31  (§901  et 
seq.)  of  this  title.  Title  III  of  the  Act  is  classified  gen- 
erally to  subchapter  III  (§  930  et  seq.)  of  chapter  31  of 
this  title.  For  complete  classification  of  this  Act  to  the 
Code,  see  section  901  of  this  title  and  Tables. 

Codification 

Section  was  enacted  as  part  of  the  Rural  Economic 
Development  Act  of  1990,  and  also  as  part  of  the  Pood. 
Agriculture,  Conservation,  and  Trade  Act  of  1990,  and 
not  as  part  of  the  Consolidated  Farm  and  Rural  Devel- 
opment Act  which  comprises  this  chapter. 

Amendments 

1991-Subsec.  (d)(1)(B).  Pub.  L.  102-237.  §  702(f)(1). 
substituted  "paragraphs  (9)  and  (10)  of  section  1926(a) 
of  this  title"  for  "section  1926(a)(9)  and  1926(a)(10)  of 
this  title"  and  "subparagraphs  (A)  and  (B)  of  section 
1926(a)(19)  of  this  title"  for  "sections  1926(a)(19)(A) 
and  (B)  of  this  title". 

Subsec.  (i)(l).  Pub.  L.  102-237,  §  702(f)(2),  struck  out 
"and  (3)"  after  "(2)". 

Effective  Date  of  1991  Amendbient 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Food,  Agriculture.  Conserva- 
tion, and  Trade  Act  of  1990.  Pub.  L.  101-624,  to  which 
the  amendment  relates,  see  section  1101(b)(7)  of  Pub. 
L.  102-237,  set  out  as  a  note  under  section  1421  of  this 
title. 

§  1926a.    Emergency    community    water    assistance 
grant  program 

(a)  In  general 

The  Secretary  shall  provide  grants  in  accord- 
ance with  this  section  to  assist  the  residents  of 
rural  areas  and  small  communities  to  secure 
adequate  quantities  of  safe  water— 

(1)  after  a  significant  decline  in  the  quanti- 
ty or  quality  of  water  available  from  the 
water  supplies  of  such  rural  areas  and  small 
communities;  or 

(2)  when  repairs,  partial  replacement,  or 
significant  maintenance  efforts  on  estab- 
lished water  systems  would  remedy— 

(A)  an  acute  shortage  of  quality  water;  or 

(B)  a  significant  decline  in  the  quantity  or 
quality  of  water  that  is  available. 

(b)  Priority 

In  carrying  out  subsection  (a)  of  this  section, 
the  Secretary  shall— 

(1)  give  priority  to  projects  described  in  sub- 
section (a)(1)  of  this  section;  and 

(2)  provide  at  least  70  percent  of  all  such 
grants  to  such  projects. 

(c)  Eligibility 

To  be  eligible  to  obtain  a  grant  under  this  sec- 
tion, an  applicant  shall— 
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(1)  be  a  public  or  private  nonprofit  entity; 
and 

(2)  in  the  case  of  a  grant  made  under  sub- 
section (a)(1)  of  this  section,  demonstrate  to 
the  Secretary  that  the  decline  referred  to  in 
such  subsection  occurred  within  2  years  of 
the  date  the  application  was  filed  for  such 
grant. 

(d)  Uses 

(1)  in  general 

Grants  made  imder  this  section  may  be 
used  for  waterline  extensions  from  existing 
systems,  laying  of  new  waterlines,  repairs,  sig- 
nificant maintenance,  digging  of  new  wells, 
equipment  replacement,  hook  and  tap  fees, 
and  any  other  appropriate  purpose  associated 
with  developing  sources  of,  or  treating,  stor- 
ing, or  distributing  water,  and  to  assist  com- 
munities in  complying  with  the  requirements 
of  the  Federal  Water  Pollution  Control  Act 
(33  U.S.C.  1251  et  seq.)  or  the  Safe  Drinking 
Water  Act  (42  U.S.C.  300f  et  seq.). 

(2)  Joint  proposals 

Nothing  in  this  section  shall  preclude  rural 
communities  from  submitting  joint  proposals 
for  emergency  water  assistance,  subject  to  the 
restrictions  contained  in  subsection  (e)  of  this 
section.  Such  restrictions  should  be  consid- 
ered in  the  aggregate,  depending  on  the 
number  of  communities  involved. 

(e)  Restrictions 

(1)  Maximum  population  and  income 

No  grant  provided  under  this  section  shall 
be  used  to  assist  any  rural  area  or  community 
that— 

(A)  includes  any  area  in  any  city  or  town 
with  a  population  in  excess  of  15,000  inhab- 
itants according  to  the  most  recent  decenni- 
al census  of  the  United  States;  or 

(B)  has  a  median  household  income  in 
excess  of  the  State  nonmetropolitan  median 
household  income  according  to  the  most 
recent  decennial  census  of  the  United 
States. 

(2)  Set-aside  for  smaller  communities 

Not  less  than  50  percent  of  the  funds  allo- 
cated under  this  section  shall  be  allocated  to 
rural  communities  with  populations  that  do 
not  exceed  5,000  inhabitants. 

(f)  Maximum  grants 

Grants   made   under  this  section  may   not 
exceed— 

(1)  in  the  case  of  each  grant  made  under 
subsection  (a)(1)  of  this  section,  $600,000;  and 

(2)  in  the  case  of  each  grant  made  under 
subsection  (a)(2)  of  this  section,  $75,000. 

(g)  Full  funding 

Subject   to   subsection   (e)    of   this   section, 
grants  imder  this  section  shall  be  made  in  an 
amount  equal  to  100  percent  of  the  costs  of  the 
projects  conducted  under  this  section, 
(h)  Application 

(1)  Nationally  competitive  application  process 
The  Secretary  shall  develop  a  nationally 

competitive    application    process    to    award 


grants  under  this  section.  The  process  shall 
include  criteria  for  evaluating  applications, 
including  population,  median  household 
income,  and  the  severity  of  the  decline  in 
quantity  or  quality  of  water. 

(2)  Timing 

The  Secretary  shall  make  every  effort  to 
review  and  act  on  applications  within  60  days 
of  the  date  that  such  applications  are  submit- 
ted. 

(i)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  to 
carry  out  this  section,  $35,000,000  for  each  of 
the  fiscal  years  1990  and  1991,  such  sums  to 
remain  authorized  untU  fully  appropriated. 

(Pub.  L.  87-128,  title  III,  §  306A,  as  added  Pub. 
L.  101-82,  title  V,  §  501(a),  Aug.  14,  1989,  103 
Stat.  584.) 

References  in  Text 

The  Federal  Water  Pollution  Control  Act,  referred 
to  in  subsec.  (d)(1),  is  act  June  30,  1948,  ch.  758,  as 
amended  generally  by  Pub.  L.  92-500,  §2,  Oct.  18, 
1972,  86  Stat.  816,  which  is  classified  generally  to 
chapter  26  (§  1251  et  seq.)  of  Title  33,  Navigation  and 
Navigable  Waters.  For  complete  classification  of  this 
Act  to  the  Code,  see  Short  Title  note  set  out  under 
section  1251  of  Title  33  and  Tables. 

The  Safe  Drinking  Water  Act,  referred  to  in  subsec. 
(d)(1),  is  Pub.  L.  93-523,  Dec.  16,  1974,  88  Stat.  1660,  as 
amended,  which  is  classified  principally  to  subchapter 
XII  (§  300f  et  seq.)  of  chapter  6A  of  Title  42,  The 
Public  Health  and  Welfare.  For  complete  classification 
of  this  Act  to  the  Code,  see  Short  Title  of  1974 
Amendments  note  set  out  imder  section  201  of  Title  42 
and  Tables. 

iBfPLEMENTATION 

Section  501(b)  of  Pub.  L.  101-82  provided  that: 
"(1)    Regulations.— The   Secretary   of   Agriculture 
shall  publish— 

"(A)  interim  final  regulations  to  carry  out  section 
306A  of  the  Consolidated  Farm  and  Rural  Develop- 
ment Act  [7  U.S.C.  1926a]  (as  added  by  subsection 
(a)  of  this  section)  not  later  than  45  days  after  the 
date  of  enactment  of  this  Act  [Aug.  14. 19893;  and 

"(B)  final  regulations  to  carry  out  section  306A  of 
such  Act  not  later  than  90  days  after  the  date  of  en- 
actment of  this  Act. 
"(2)  Funds.— 

"(A)  Obligation.— The  Secretary  shall  designate 
70  percent  of  the  funds  made  available  for  the  first 
fiscal  year  for  which  appropriations  are  made  under 
section  306A(i)  of  the  Consolidated  Farm  and  Rural 
Development  Act  not  later  than  5  months  after  the 
date  such  funds  are  appropriated. 

"(B)  RELEASE.— The  Secretary  may  release  funds 
prior  to  the  issuance  of  final  regulations  under  para- 
graph (1)(B)  for  grants  xmder  section  306A(a)(l)  of 
the  Consolidated  Farm  and  Rural  Development 
Act." 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  1926-1  of  this 
title. 

§  1926b.    Emergency    community    water    assistance 
grant  program 

(a)  In  general 

The  Secretary  shall  make  grants  in  accord- 
ance with  this  section  to  assist  the  residents  of 
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rural  areas  and  small  communities  to  secure 
adequate  quantities  of  safe  water— 

(1)  after  a  significant  decline  in  the  quanti- 
ty or  quality  of  water  available  from  the 
water  supplies  of  such  rural  areas  and  small 
communities;  or 

(2)  when  repairs,  partial  replacement,  or 
significant  maintenance  efforts  on  estab- 
lished water  systems  would  remedy  an  acute 
shortage  of  quality  water  or  would  remedy  a 
significant  decline  in  the  quantity  or  quality 
of  water  that  is  available. 

(b)  Priority 

In  carrying  out  subsection  (a)  of  this  section, 
the  Secretary  shall  give  priority  to  projects  de- 
scribed in  subsection  (a)(1)  of  this  section,  and 
provide  at  least  70  percent  of  all  such  grants  to 
such  projects. 

(c)  Eligibility 

To  be  eligible  to  obtain  a  grant  under  this  sec- 
tion, an  applicant  shall— 

(1)  be  a  public  or  private  nonprofit  entity; 
and 

(2)  in  the  case  of  a  grant  made  under  sub- 
section (a)(1)  of  this  section,  demonstrate  to 
the  Secretary  that  the  decline  referred  to  in 
such  subsection  occurred  within  2  years  of 
the  date  the  application  for  such  grant  was 
made. 

(d) Uses 

(1)  In  general 

Grants  made  under  this  section  may  be 
used  for  waterline  extensions  from  existing 
systems,  laying  of  new  waterlines,  repairs,  sig- 
nificant maintenance,  digging  of  new  wells, 
equipment  replacement,  hook  and  tap  fees, 
and  any  other  appropriate  purpose  associated 
with  developing  sources  of,  or  treating,  stor- 
ing, or  distributing  water,  and  to  assist  com- 
munities in  complying  with  the  requirements 
of  the  Federal  Water  Pollution  Control  Act 
(33  U.S.C.  1251  et  seq.)  or  the  Safe  Drinlcing 
Water  Act  (42  U.S.C.  300f  et  seq.). 

(2)  Joint  proposals 

This  section  shall  not  preclude  rural  com- 
munities from  submitting  joint  proposals  for 
emergency  water  assistance,  subject  to  the  re- 
strictions of  subsection  (e)  of  this  section. 
Such  restrictions  should  be  considered  in  the 
aggregate,  depending  on  the  number  of  com- 
munities involved, 
(e)  Restrictions 

Grants  made  under  this  section  shall  not  be 
used  to  assist  any  rural  area  or  community 
that— 

(1)  includes  any  area  in  any  city  or  town 
with  a  population  in  excess  of  5,000  inhabit- 
ants according  to  the  most  recent  decennial 
census  of  the  United  States;  or 

(2)  has  a  median  household  income  in 
excess  of  the  State  nonmetropolitan  median 
household  income  according  to  the  most 
recent  decennial  census  of  the  United  States. 

Not  less  than  75  percent  of  the  fimds  allocated 
under  this  section  shall  be  allocated  to  rural 
communities  with  populations  that  do  not 
exceed  3,000  inhabitants. 


(f)  Maximum  grants 

Grants  made  under  this  section  may  not 
exceed— 

(1)  in  the  case  of  each  grant  made  under 
subsection  (a)(1)  of  this  section,  $500,000;  and 

(2)  in  the  case  of  each  grant  made  under 
subsection  (a)(2)  of  this  section,  $75,000. 

(g)  Full  funding 

Subject  to  subsection  (e)  of  this  section,  each 
grant  under  this  section  shall  be  made  in  an 
amoimt  equal  to  100  percent  of  the  costs  of  the 
projects  with  respect  to  which  the  grant  is 
made, 
(h)  Application 

The  Secretary  shall  develop  a  nationally  com- 
petitive application  process  to  award  grants 
under  this  section.  Such  process  shall  include 
criteria  for  evaluating  applications,  including 
population,  median  household  income,  and  the 
severity  of  the  decline  in  quantity  or  quality  of 
water.  The  Secretary  shall  moke  every  effort  to 
review  and  act  on  applications  within  60  days  of 
the  date  that  such  applications  are  submitted. 

(i)  Limitations  on  authorization  of  appropriations 

To  carry  out  this  section,  there  are  author- 
ized to  be  appropriated  $25,000,000  for  fiscal 
year  1991,  and  $10,000,000  for  fiscal  year  1992. 
To  the  extent  the  amoimt  authorized  to  be  ap- 
propriated for  a  fiscal  year  under  this  subsec- 
tion exceeds  the  amount  so  appropriated,  such 
excess  amount  shall  remain  authorized  to  be 
appropriated  for  succeeding  fiscal  years  until 
fully  appropriated. 

(Pub.  L.  87-128,  title  III,  §  306B,  as  added  Pub. 
L.  101-624,  title  XXIII,  §  2326(a),  Nov.  28,  1990, 
104  Stat.  4014.) 

References  in  Text 

The  Federal  Water  Pollution  Control  Act.  referred 
to  in  subsec.  (d)(1).  is  act  June  30,  1948,  ch.  758.  as 
amended  generally  by  Pub.  L.  92-500,  §2,  Oct.  18. 
1972.  86  Stat.  816.  which  is  classified  generally  to 
chapter  26  (§  1251  et  seq.)  of  Title  33.  Navigation  and 
Navigable  Waters.  For  complete  classification  of  this 
Act  to  the  Code,  see  Short  Title  note  set  out  under 
section  1251  of  Title  33  and  Tables. 

The  Safe  Drinking  Water  Act.  referred  to  in  subsec. 
(d)(1).  is  Pub.  L.  93-523.  Dec.  16.  1974.  88  Stat.  1660.  as 
amended,  which  is  classified  principally  to  subchapter 
XII  (§300f  et  seq.)  of  chapter  6A  of  Title  42.  The 
Public  Health  and  Welfare.  For  complete  classification 
of  this  Act  to  the  Code,  see  Short  Title  of  1974 
Amendments  note  set  out  under  section  201  of  Title  42 
and  Tables. 

Transfer  of  Functions 

Powers,  duties,  and  assets  of  agencies,  offices,  and 
other  entities  within  Department  of  Agriculture  relat- 
ing to  rural  development  functions  transferred  to 
Rural  Development  Administration  by  section  2302(b) 
of  Pub.  L.  101-624.  set  out  as  a  note  under  section 
2006f  of  this  title. 

Rules  and  Regulations  for  Ibo>lementing  Section 

Section  2326(b)  of  Pub.  L.  101-624  provided  that: 
"(1)  Regulations.— The  Secretary  shall  publish— 

"(A)  interim  final  regulations  to  carry  out  section 
306B  of  the  Consolidated  Farm  and  Rural  Develop- 
ment Act  [7  U.S.C.  1926bl  not  later  than  45  days 
after  the  date  of  enactment  of  this  Act  [Nov.  28. 
19901:  and 
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"(B)  final  regulations  to  carry  out  section  306B  not 
later  than  90  days  after  such  date  of  enactment. 
"(2)  Funds.— 

"(A)  Obligation.— The  Secretary  shall  obligate  70 
percent  of  the  funds  made  available  for  the  first 
fiscal  year  for  which  appropriations  are  made  under 
section  306B(i)  of  the  Consolidated  Farm  and  Rural 
Development  Act  not  later  than  5  months  after  the 
date  such  f  imds  are  appropriated. 

"(B)  Release.— The  Secretary  may  make  grants 
under  section  306B(a)(l)  of  Consolidated  Farm  and 
Rural  Development  Act  before  final  regulations  are 
issued  under  paragraph  (1)(B)  of  this  subsection.'' 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2006f  of  this 
title. 

§  1926c.  Water  and  waste  facility  loans  and  grants  to 
alleviate  health  risks 

(a)  Loans  and  grants  to  persons  other  than  individ- 
uals 

(1)  In  general 

The  Secretary  shall  make  or  insure  loans 
and  make  grants  to  rural  water  supply  corpo- 
rations, cooperatives,  or  similar  entities, 
Indian  tribes  on  Federal  and  State  reserva- 
tions and  other  federally  recognized  Indian 
tribes,  and  public  agencies,  to  provide  for  the 
conservation,  development,  use,  and  control 
of  water  (includhig  the  extension  or  improve- 
ment of  existing  water  supply  systems),  and 
the  installation  or  improvement  of  drainage 
or  waste  disposal  facilities  and  essential  com- 
munity facilities  including  necessary  related 
equipment.  Such  loans  and  grants  shall  be 
available  only  to  provide  such  water  and 
waste  facilities  and  services  to  communities 
whose  residents  face  significant  health  risks, 
as  determined  by  the  Secretary,  due  to  the 
fact  that  a  significant  proportion  of  the  com- 
munity's residents  do  not  have  access  to,  or 
are  not  served  by,  adequate  affordable— 

(A)  water  supply  systems;  or 

(B)  waste  disposal  facilities. 

(2)  Certain  counties  targeted 

Loans  and  grants  under  paragraph  (1)  shall 
be  made  only  if  the  loan  or  grant  funds  will 
be  used  primarily  to  provide  water  or  waste 
services,  or  both,  to  residents  of  a  county— 

(A)  the  per  capita  hicome  of  the  residents 
of  which  is  not  more  than  70  percent  of  the 
national  average  per  capita  income,  as  de- 
termhied  by  the  Department  of  Commerce; 
and 

(B)  the  unemployment  rate  of  the  resi- 
dents of  which  is  not  less  than  125  percent 
of  the  national  average  unemployment  rate, 
as  determined  by  the  Bureau  of  Labor  Sta- 
tistics. 

(b)  Loans  and  grants  to  individuals 
(1)  In  general 

The  Secretary  shall  make  or  insure  loans 
and  make  grants  to  individuals  who  reside  in 
a  community  described  in  subsection  (a)(1)  of 
this  section  for  the  purpose  of  extendhig 
water  supply  and  waste  disposal  systems  or 
connecting  such  systems  to  the  residences  of 
such  individuals.  Such  loans  shall  be  at  a  rate 
of  hiterest  no  greater  than  the  Federal  Fi- 


nancing Bank  rate  on  loans  of  a  similar  term 
at  the  time  such  loans  are  made.  The  repay- 
ment of  such  loans  shall  be  amortized  over 
the  expected  life  of  the  water  supply  or  waste 
disposal  system  to  which  the  residence  of  the 
borrower  will  be  connected. 

(2)  Manner  in  which  loans  and  grants  are  to  be 
made 

Loans  and  grants  to  individuals  under  para- 
graph (1)  shall  be  made— 

(A)  directly  to  such  individuals  by  the 
Secretary;  or 

(B)  to  such  individuals  through  the  rural 
water  supply  corporation,  cooperative,  or 
similar  entity,  or  public  agency,  providing 
such  water  supply  or  waste  disposal  serv- 
ices, pursuant  to  regulations  issued  by  the 
Secretary. 

(c)  Preference 

The  Secretary  shall  give  preference  in  the 
awarding  of  loans  and  grants— 

(1)  under  subsection  (a)  of  this  section  to 
rural  water  supply  corporations,  cooperatives, 
or  similar  entities,  or  public  agencies,  that 
propose  to  provide  water  supply  or  waste  dis- 
posal services  to  the  residents  of  those  rural 
subdivisions  commonly  referred  to  as  colon- 
ias,  that  are  characterized  by  substandard 
housing,  inadequate  roads  and  drainage,  and 
a  lack  of  adequate  water  or  waste  facilities; 
and 

(2)  under  subsection  (b)  of  this  section  to 
individuals  who  reside  hi  a  rural  subdivision 
commonly  referred  to  as  a  colonia,  that  is 
characterized  by  substandard  housing,  uiad- 
equate  roads  and  drainage,  and  a  lack  of  ade- 
quate water  or  waste  facilities. 

(d)  "Cooperative"  defined 

For  purposes  of  this  section,  the  term  **coop- 
erative"  means  a  cooperative  formed  specifical- 
ly for  the  purpose  of  the  installation,  expan- 
sion, improvement,  or  operation  of  water 
supply  or  waste  disposal  facilities  or  systems. 

(e)  Limitations  on  authorization  of  appropriations 
There  are  authorized  to  be  appropriated— 

(1)  for  grants  imder  this  section,  $30,000,000 
for  each  fiscal  year;  and 

(2)  for  loans  under  this  section,  $30,000,000 
for  each  fiscal  year. 

(Pub.  L.  87-128,  title  III,  §  306C,  as  added  Pub. 
L.  101-624,  title  XXIII,  §  2327,  Nov.  28,  1990, 
104  Stat.  4015,  and  amended  Pub.  L.  102-237, 
title  VII,  §  701(b).  Dec.  13,  1991.  105  Stat.  1879.) 

Amendments 

1991— Subsec.  (a)(2).  Pub.  L.  102-237  realigned  mar- 
gins of  subpars.  (A)  and  (B). 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Pood.  Agriculture.  Conserva- 
tion, and  Trade  Act  of  1990.  Pub.  L.  101-624.  to  which 
the  amendment  relates,  see  section  1101(b)(6)  of  Pub. 
L.  102-237,  set  out  as  a  note  under  section  1421  of  this 
title. 
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§  1927.  Repayment  requirements 

(a)  Period  of  repayment;  interest  rates 

iSee  main  edition  for  text  ofil)  and  (2)1 

(3)(A)  Except  as  provided  in  paragraph  (6), 
the  interest  rates  on  loans  (other  than  guaran- 
teed loans),  to  public  bodies  or  nonprofit  asso- 
ciations (including  Indian  tribes  on  Federal  and 
State  reservations  and  other  federally  recog- 
nized Indian  tribal  groups)  for  water  and  waste 
disposal  facilities  and  essential  community  fa- 
cilities shall  be  set  by  the  Secretary  at  rates  not 
to  exceed  the  current  market  yield  for  out- 
standing municipal  obligations  with  remaining 
periods  to  maturity  comparable  to  the  average 
maturity  for  such  loans,  and  adjusted  to  the 
nearest  one-eighth  of  1  per  centum;  and  not  in 
excess  of  5  per  centimi  per  annum  for  any  such 
loans  which  are  for  the  upgrading  of  existing 
facilities  or  construction  of  new  facilities  as  re- 
quired to  meet  applicable  health  or  sanitary 
standards  in  areas  where  the  median  household 
income  of  the  persons  to  be  served  by  such  fa- 
cility is  below  the  higher  of  80  per  centum  of 
the  statewide  nonmetropolitan  median  house- 
hold income  or  the  poverty  line  established  by 
the  Office  of  Management  and  Budget,  as  re- 
vised imder  section  9902(2)  of  title  42  and  in 
other  areas  as  the  Secretary  may  designate 
where  a  significant  percentage  of  the  persons 
to  be  served  by  such  facilities  are  of  low 
income,  as  determined  by  the  Secretary;  and 
not  in  excess  of  7  per  centum  per  annum  on 
loans  for  such  facilities  that  do  not  qualify  for 
the  5  per  centum  per  annum  interest  rate  but 
are  located  in  areas  where  the  median  house- 
hold income  of  the  persons  to  be  served  by  the 
facility  does  not  exceed  100  per  centum  of  the 
statewide  nonmetropolitan  median  household 
income. 

(B)  Except  as  provided  in  paragraph  (6),  the 
interest  rate  on  loans  (other  than  guaranteed 
loans)  under  section  1934  of  this  title  shall  not 
be- 

(i)  greater  than  the  sum  of— 

(I)  an  amount  that  does  not  exceed  one- 
half  of  the  current  average  market  yield  on 
outstanding  marketable  obligations  of  the 
United  States  with  maturities  of  5  years; 
and 

(II)  an  amount  not  exceeding  1  percent 
per  year,  as  the  Secretary  determines  is  ap- 
propriate; or 

(ii)  less  than  5  percent  per  year. 

(C)  Notwithstanding  subparagraph  (A),  the 
Secretary  shall  establish  loan  rates  for  health 
care  and  related  facilities  based  solely  on  the 
income  of  the  area  to  be  served,  and  such  rates 
shall  be  otherwise  consistent  with  such  sub- 
paragraph. 

iSee  main  edition  for  text  of  (4)  to  (6);  (6)  to 
(e)] 

(As  amended  Pub.  L.  101-624,  title  XVIII, 
§  1803(a),  title  XXIII,  §  2383,  Nov.  28,  1990,  104 
Stat.  3818,  4050.) 

References  in  Text 

Section  1924(a)  of  this  title,  referred  to  in  subsec. 
(a)(6)(B)(ii),  was  repealed  and  section  1924(d)  was  re- 


designated section  1924(a)  by  Pub.  L.  102-237,  title  V. 
§  501(a),  Dec.  13, 1991, 105  Stat.  1865. 

Amendments 

1990— Subsec.  (a)(3)(A).  Pub.  L.  101-624,  §2383(1), 
substituted  "guaranteed"  for  "guranteed". 

Subsec.  (a)(3)(B).  Pub.  L.  101-624,  §  1803(a).  amend- 
ed subpar.  (B)  generally.  Prior  to  amendment,  subpar. 
(B)  read  as  follows:  "Except  as  provided  in  paragraph 
(6),  the  interest  rates  on  loans  (other  than  guaranteed 
loans)  under  section  1934  of  this  title  shall  be  as  deter- 
mined by  the  Secretary,  but  not  in  excess  of  one-half 
of  the  current  average  market  yield  on  outstanding 
marketable  obligations  of  the  United  States  with  re- 
maining periods  to  maturity  comparable  to  the  aver- 
age maturities  of  such  loans,  nor  less  than  5  per 
centiun  per  anniun." 

Subsec.  (a)(3)(C).  Pub.  L.  101-624,  §  2383(2),  added 
subpar.  (C). 

§  1928.  Insurance  of  loans;  servicing  and  purchase  of 
loans;  retention  of  charges  out  of  payments;  full 
faith  and  credit  of  United  States;  incontestability 

Loans  under  this  subchapter  may  be  insured 
by  the  Secretary  whenever  funds  are  advanced 
or  a  loan  is  purchased  by  a  lender  other  than 
the  United  States.  In  connection  with  insurance 
of  loans,  the  Secretary— 

(1)  is  authorized  to  make  agreements  with 
respect  to  the  servicing  of  loans  insured  here- 
under and  to  purchase  such  loans  on  such 
terms  and  conditions  as  he  may  prescribe;  and 

(2)  may  retain  out  of  payments  by  the  bor- 
rower a  charge  at  a  rate  specified  in  the  insur- 
ance agreement  applicable  to  the  loan. 

Any  contract  of  insurance  executed  by  the  Sec- 
retary imder  this  subchapter  shall  be  an  obliga- 
tion supported  by  the  full  faith  and  credit  of 
the  United  States  and  incontestable  except  for 
fraud  or  misrepresentation  of  which  the  holder 
has  actual  knowledge. 

(As  amended  Pub.  L.  101-624,  title  XXIII, 
§  2388(a),  Nov.  28,  1990,  104  Stat.  4052.) 

Amendbcents 

1990— Pub.  L.  101-624  redesignated  pars,  (a)  and  (b) 
as  pars.  (1)  and  (2),  respectively,  and  in  par.  (1),  substi- 
tuted "prescribe;"  for  "prescribe,;". 

§  1929.  Agricultural  Credit  Insurance  Fund 

iSee  main  edition  for  text  of  (a)  to  (d)! 

(e)  Deposit  in  fund  of  portion  of  charge  on  outstand- 
ing principal  obligations;  availability  of  remain- 
der of  charge,  and  merger  with  appropriations, 
for  administrative  expenses 

The  Secretary  shall  deposit  in  the  fund  all  or 
a  portion,  not  to  exceed  one-half  of  1  per 
centum  of  the  unpaid  principal  balance  of  the 
loan,  of  any  charge  collected  in  connection  with 
the  insurance  of  loans;  and  any  remainder  of 
any  such  charge  shall  be  available  for  adminis- 
trative expenses  of  the  Farmers  Home  Adminis- 
tration and  the  Rural  Development  Administra- 
tion, in  proportion  to  such  charges  collected  in 
connection  with  the  insurance  of  loans  by  such 
agency,  to  be  transferred  annually  and  become 
merged  with  any  appropriation  for  administra- 
tive expenses  for  such  agency. 

LSee  main  edition  for  text  of  if)  to  (7i)] 
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(As   amended   Pub.    L.    101-624,    title   XXIII, 
§  2302(a)(2),  Nov.  28,  1990,  104  Stat.  3980.) 

Amendbients 

1990— Subsec.  (e).  Pub.  L.  101-624  inserted  "and  the 
Rural  Development  Administration,  in  proportion  to 
such  charges  collected  in  connection  with  the  insur- 
ance of  loans  by  such  agency"  and  substituted  "ex- 
penses for  such  agency"  for  "expenses". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1929a.  1931, 
1947,  1968,  1983a,  1991,  1994,  1999  of  this  title;  title  25 
section  488;  title  42  sections  1485, 1487,  8813. 

§  1929-1.  Level  of  loan  programs  under  Agricultural 
Credit  Insurance  Fund 

On  and  after  October  28,  1991,  no  funds  in 
this  Act  or  any  other  Act  shall  be  available  to 
carry  out  loan  programs  under  the  Agricultural 
Credit  Insurance  Fund  at  levels  other  than 
those  provided  for  in  advance  in  appropriations 
Acts. 

(Pub.  L.   102-142,  title  III,  Oct.  28,  1991,  105 
Stat.  899.) 

Codification 

Section  was  enacted  as  part  of  the  Agricultiu-e, 
Riu-al  Development,  Pood  and  Drug  Administration, 
and  Related  Agencies  Appropriations  Act,  1992,  and 
not  as  part  of  the  Consolidated  Farm  and  Rural  Devel- 
opment Act  which  comprises  this  chapter. 

§  1929a.  Rural  Development  Insurance  Fund 

Disaster  Assistance  for  Rural  Business 
Enterprises 

Pub.  L.  101-82,  title  IV,  §  401,  Aug.  14,  1989,  103  Stat. 
583,  as  amended  by  Pub.  L.  101-220,  §  9(d),  Dec.  12, 
1989, 103  Stat.  1882,  provided  that: 

"(a)  Loan  Guarantees.— The  Secretary  of  Agricul- 
ture shall  guarantee  loans  made  in  rural  areas  to— 
"(1)  public,  private,  or  cooperative  organizations, 
to  Indian  tribes  on  Federal  and  State  reservations  or 
other  federally  recognized  Indian  tribal  groups,  or  to 
any  other  business  entities  to  assist  such  organiza- 
tions, tribes,  or  entities  in  alleviating  the  distress 
caused  to  such  organizations,  tribes,  or  entities,  di- 
rectly or  indirectly,  by  the  drought,  freeze,  storm, 
excessive  moisture,  earthquake,  or  related  condition 
in  1988  or  1989;  and 

"(2)  such  organizations,  tribes,  or  entities  that  refi- 
nance or  restructure  debt  as  a  result  of  losses  in- 
curred, directly  or  indirectly,  because  of  such  natu- 
ral disasters  in  1988  or  1989. 
"(b)  Eligible  Loans.— 

"(1)  In  general.— Loans  guaranteed  imder  this  sec- 
tion shall  be  loans  made  by  any  Federal  or  State 
chartered  bank,  savings  and  loan  association,  cooper- 
ative lending  agency,  insurance  company,  or  other 
legally  organized  lending  agency. 

"(2)  Production  agriculture.— No  application  for 
a  loan  guarantee  under  this  section  shall  be  denied 
on  the  basis  that  such  organization,  tribe,  or  entity 
engages  in  whole  or  in  part  in  production  agricul- 
ture. 
"(c)  Loan  Guarantee  Limits.— 

"(1)  Percentage  of  principal  and  interest.— No 
guarantee  under  this  section  shaU  exceed  90  percent 
of  the  principal  and  interest  amount  of  the  loan  or 
$2,500,000,  whichever  is  the  lesser  amount. 

"(2)  Total  amount.— The  total  amount  of  loan 
guarantee  imder  this  section  shall  not  exceed 
$300,000,000. 

"(d)  Use  of  the  Rural  Development  Insurance 
Fund.- The  Secretary  shall  use  the  Rural  Develop- 


ment Insurance  Fimd  established  imder  section  309A 
of  the  Consolidated  Farm  and  Rural  Development  Act 
(7  U.S.C.  1929a)  for  the  purposes  of  discharging  the 
obligations  of  the  Secretary  under  this  section." 

Similar  provisions  were  contained  in  the  following 
prior  act: 

Pub.  L.  100-387,  title  III,  §  331,  Aug.  11,  1988.  102 
Stat.  951. 

Sale  of  Rural  Development  Notes  and  Other 
Obligations 

Section  1001  of  Pub.  L.  99-509,  as  amended  by  Pub. 
L.  100-233,  title  VIII,  §  803,  Jan.  6,  1988, 101  Stat.  1714; 
Pub.  L.  101-220,  §  12,  Dec.  12,  1989,  103  Stat.  1883,  pro- 
vided that: 

iSee  main  edition  for  text  of  (a)  to  (g)l 

"(h)(1)  Notwithstanding  the  provisions  of  section 
633  of  the  Rural  Development,  Agriculture,  and  Relat- 
ed Agencies  Appropriations  Act,  1989  (Public  Law 
100-460)  [title  VI,  Oct.  1,  1988,  102  Stat.  2263],  the 
Secretary  of  Agriculture  shall  offer  to  the  issuer  of 
any  unsold  note  or  other  obligation  described  in  para- 
graph (2)(A)  for  which  such  issuer  made  the  good 
faith  deposit  described  in  paragraph  (2)(A)  the  oppor- 
tunity to  purchase  such  note  or  other  obligation  con- 
sistent with  the  provisions  of  this  subsection  and  sub- 
sections (f)(2)  and  (f)(3). 

"(2)  The  provisions  of  this  subsection  shall  apply 
only  to  those  issuers  who: 

"(A)  on  or  before  March  9, 1989,  made  a  good  faith 
deposit  under  this  section  for  fiscal  year  1989  with 
the  Secretary  to  purchase  a  note  or  other  obligation 
held  in  the  Rural  Development  Insurance  Fimd;  and 
"(B)  otherwise  meet  all  eligibility  criteria,  as  such 
criteria  existed  immediately  prior  to  May  9,  1989,  at 
the  time  the  purchase  occurs  under  this  subsection. 
"(3)  The  opportunity  to  purchase  any  such  note  or 
other  obligation  shall  be  held  open,  under  the  policies 
and  procedures  in  effect  under  subsections  (f)(2)  and 
(f)(3)  immediately  prior  to  May  9,  1989,  for  150  days 
after  the  date  of  enactment  of  this  subsection  [Dec. 
12,  1989].  The  Secretary  shall  not  require  any  further 
good  faith  deposit  from  issuers  who  qualify  under  this 
subsection.  The  Secretary  shall  notify  eligible  issuers 
of  the  opportunity  afforded  under  this  subsection 
within  30  days  after  the  date  of  enactment  of  this  sub- 
section and  may  require  such  issuers  to  express  an  in- 
tention to  purchase  their  note  or  other  obligation  by  a 
date  certain." 

§  1931.  Insured  watershed  and  resource  conservation 
and  development  loans 

Transfer  of  Functions 

Powers,  duties,  and  assets  of  agencies,  offices,  and 
other  entities  within  Department  of  Agriculture  relat- 
ing to  rural  development  fimctions  transferred  to 
Rural  Development  Administration  by  section  2302(b) 
of  Pub.  L.  101-624,  set  out  as  a  note  under  section 
2006f  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2006f  of  this 
title. 

§  1932.  Rural  industrialization  assistance 

(a)  Loans  for  private  business  enterprises;  pollution 
abatement  and  control;  aquaculture;  solar 
energy;  loan  guarantees 

The  Secretary  may  also  make  and  insure 
loans  to  public,  private,  or  cooperative  organiza- 
tions organized  for  profit  or  nonprofit,  to 
Indian  tribes  on  Federal  and  State  reservations 
or  other  federally  recognized  Indian  tribal 
groups,  or  to  individuals  for  the  purposes  of  (1) 
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improving,  developing,  or  financing  business, 
industry,  and  employment  and  improving  the 
economic  and  environmental  climate  in  rural 
communities,  including  pollution  abatement 
and  control,  (2)  the  conservation,  development, 
and  use  of  water  for  aquaculture  purposes  in 
rural  areas,  and  (3)  reducing  the  reliance  on 
nonrenewable  energy  resoiu-ces  by  encouraging 
the  development  and  construction  of  solar 
energy  systems,  including  the  modification  of 
existing  systems,  in  rural  areas.  For  the  pur- 
poses of  this  subsection,  the  term  "solar 
energy"  means  energy  derived  from  sources 
(other  than  fossil  fuels)  and  technologies  in- 
cluded in  the  Federal  Nonnuclear  Energy  Re- 
search and  Development  Act  of  1974,  as  amend- 
ed [42  U.S.C.  5901  et  seq.].  Such  loans,  when 
originated,  held,  and  serviced  by  other  lenders, 
may  be  guaranteed  by  the  Secretary  imder  this 
section  without  regard  to  paragraphs  (1)  and 
(3)  of  section  1983  of  this  title.  As  used  in  this 
subsection,  the  term  "aquaculture"  means  the 
culture  or  husbandry  of  aquatic  animals  or 
plants  by  private  industry  for  commercial  pur- 
poses including  the  culture  and  growing  of  fish 
by  private  industry  for  the  purpose  of  creating 
or  augmenting  publicly  owned  and  regulated 
stocks  of  fish.  No  loan  may  be  made,  insured,  or 
guaranteed  imder  this  subsection  that  exceeds 
$25,000,000  in  principal  amount, 
(b)  Grants  for  pollution  abatement  and  control 
projects;  limitations 

(1)  The  Secretary  may  make  grants,  not  to 
exceed  $50,000,000  annually,  to  eligible  appli- 
cants under  this  section  for  pollution  abate- 
ment and  control  projects  in  rural  areas.  No 
such  grant  shall  exceed  50  per  centum  of  the 
development  cost  of  such  a  project. 

(2)  The  Secretary  may  make  grants  to  non- 
profit organizations  for  the  provision  of  region- 
al technical  assistance  to  local  and  regional  gov- 
ernments and  related  agencies  for  the  purpose 
of  reducing  or  eliminating  pollution  of  water  re- 
sources and  improving  the  planning  and  man- 
agement of  solid  waste  disposal  facilities. 
Grants  made  under  this  paragraph  for  the  pro- 
vision of  technical  assistance  shall  be  made  for 
100  percent  of  the  cost  of  such  assistance. 

ISee  main  edition  for  text  ofic)l 

id)  Joint  loans  or  grants  for  private  business  enter- 
prises; restrictions;  system  of  certification  for  ex- 
peditious processing  of  requests  for  assistance; 
prior  approval  of  grant  or  loan;  equity  invest- 
ment as  condition  for  loan  commitment;  issuance 
of  certificates  of  beneficial  ownership  of  notes 

(1)  The  Secretary  may  participate  in  joint  fi- 
nancing to  facilitate  development  of  private 
business  enterprises  in  rural  areas  with  the 
Economic  Development  Administration,  the 
Small  Business  Administration,  and  the  Depart- 
ment of  Housing  and  Urban  Development  and 
other  Federal  and  State  agencies  and  with  pri- 
vate and  quasi-public  financial  institutions, 
through  joint  loans  to  applicants  eligible  under 
subsection  (a)  of  this  section  for  the  purpose  of 
improving,  developing,  or  financing  business, 
industry,  and  emplojrment  and  improving  the 
economic  and  environmental  climate  in  rural 
areas  or  through  joint  grants  to  applicants  eli- 


gible under  subsection  (c)  of  this  section  for 
such  purposes,  including  in  the  case  of  loans  or 
grants  the  development,  construction,  or  acqui- 
sition of  land,  buildings,  plants,  equipment, 
access  streets  and  roads,  parking  areas,  utility 
extensions,  necessary  water  supply  and  waste 
disposal  facilities,  refining,  service  and  fees. 

(2)  No  financial  or  other  assistance  shall  be 
extended  under  any  provision  of  this  section 
and  sections  1924(b)  and  1942(b)  of  this  title, 
except  for  cases  in  which  such  assistance  does 
not  exceed  $1,000,000  or  for  cases  in  which 
direct  employment  will  not  be  increased  by 
more  than  fifty  employees,  that  is  calculated  to 
or  is  likely  to  result  in  the  transfer  from  one 
area  to  another  of  any  emplosmnient  or  business 
activity  provided  by  operations  of  the  appli- 
cant, but  this  limitation  shall  not  be  construed 
to  prohibit  assistance  for  the  expansion  of  an 
existing  business  entity  through  the  establish- 
ment of  a  new  branch,  affiliate,  or  subsidiary  of 
such  entity  if  the  establishment  of  such 
branch,  affiliate,  or  subsidiary  will  not  result  in 
an  increase  in  unemployment  in  the  area  of 
original  location  or  in  any  other  area  where 
such  entity  conducts  business  operations  unless 
there  is  reason  to  believe  that  such  branch,  af- 
filiate, or  subsidiary  is  being  established  with 
the  intention  of  closing  down  the  operations  of 
the  existing  business  entity  in  the  area  of  its 
original  location  or  in  any  other  area  where  it 
conducts  such  operations. 

(3)  No  financial  or  other  assistance  shall  be 
extended  under  any  provision  of  this  section 
and  sections  1924(b)  and  1942(b)  of  this  title, 
except  for  cases  in  which  such  assistance  does 
not  exceed  $1,000,000  or  for  cases  in  which 
direct  employment  will  not  be  increased  by 
more  than  fifty  employees,  which  is  calculated 
to  or  likely  to  result  in  an  increase  in  the  pro- 
duction of  goods,  materials,  or  commodities,  or 
the  availability  of  services  or  facilities  in  the 
area,  when  there  is  not  sufficient  demand  for 
such  goods,  materials,  commodities,  services  or 
facilities,  to  employ  the  efficient  capacity  of  ex- 
isting competitive  commercial  or  industrial  en- 
terprises, unless  such  financial  or  other  assist- 
ance will  not  have  an  adverse  effect  upon  exist- 
ing competitive  enterprises  in  the  area. 

(4)  No  financial  or  other  assistance  shall  be 
extended  xmder  any  provision  of  this  section 
and  sections  1924(b)  and  1942(b)  of  this  title, 
except  for  cases  in  which  such  assistance  does 
not  exceed  $1,000,000  or  for  cases  in  which 
direct  employment  will  not  be  increased  by 
more  than  fifty  employees,  if  the  Secretary  of 
Labor  certifies  within  30  days  after  the  matter 
has  been  submitted  to  him  by  the  Secretary  of 
Agriculture  that  the  provisions  of  paragraphs 
(2)  and  (3)  of  this  subsection  have  not  been 
complied  with.  The  Secretary  of  Labor  shall,  in 
cooperation  with  the  Secretary  of  Agriculture, 
develop  a  system  of  certification  which  will 
insure  the  expeditious  processing  of  requests 
for  assistance  under  this  section. 

(5)  No  grant  or  loan  authorized  to  be  made 
imder  this  chapter  shall  require  or  be  subject  to 
the  prior  approval  of  any  officer,  employee,  or 
agency  of  any  State. 
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(6)  No  loan  commitment  issued  under  this 
section,  section  1924  of  this  title  or  section  1942 
of  this  title  shall  be  conditioned  upon  the  appli- 
cant investing  in  excess  of  10  per  centum  in  the 
business  or  industrial  enterprise  for  which  pur- 
pose the  loan  is  to  be  made  unless  the  Secre- 
tary determines  there  are  special  circumstances 
which  necessitate  an  equity  investment  by  the 
applicant  greater  than  10  per  centum. 

(7)  No  provision  of  law  shall  prohibit  issuance 
by  the  Secretary  of  certificates  evidencing  ben- 
eficial ownership  in  a  block  of  notes  insured  or 
guaranteed  under  this  chapter  or  Title  V  of  the 
Housing  Act  of  1949  [42  U.S.C.  1471  et  seq.]; 
any  sale  by  the  Secretary  of  such  certificates 
shall  be  treated  as  a  sale  of  assets  for  the  pur- 
poses of  chapter  11  of  title  31.  Any  security  rep- 
resenting beneficial  ownership  in  a  block  of 
notes  guaranteed  or  insured  under  this  chapter 
or  Title  V  of  the  Housing  Act  of  1949  issued  by 
a  private  entity  shall  be  exempt  from  laws  ad- 
ministered by  the  Securities  and  Exchange 
Commission,  except  sections  77q,  77v,  and  77x 
of  title  15;  however,  the  Secretary  shall  require 
(i)  that  the  issuer  place  such  notes  in  the  custo- 
dy of  an  institution  chartered  by  a  Federal  or 
State  agency  to  act  as  trustee  and  (ii)  that  the 
issuer  provide  such  periodic  reports  of  sales  as 
the  Secretary  deems  necessary. 

ISee  main  edition  for  text  o/(e)] 

(f)  Grants  for  centers  of  rural  technology  and  cooper- 
ative development 

(1)  The  Secretary  shall  make  grants  under 
this  subsection  to  nonprofit  institutions  for  the 
purpose  of  enabling  such  institutions  to  estab- 
lish and  operate  centers  for  rural  technology  or 
cooperative  development. 

(2)  Any  nonprofit  institution  seeking  a  grant 
under  paragraph  (1)  shall  submit  to  the  Secre- 
tary an  application  containing  a  plan  for  the  es- 
tablishment and  operation  by  such  institution 
of  a  center  for  rural  technology  or  cooperative 
development.  The  Secretary  may  approve  such 
application  if  such  plan  contains  the  following: 

(A)  A  provision  that  substantiates  that  such 
center  will  effectively  serve  rural  areas  in  the 
United  States. 

(B)  A  provision  that  the  primary  objective 
of  such  center  will  be  to  improve  the  econom- 
ic condition  of  rural  areas  by  promoting  the 
development  (through  technological  innova- 
tion, cooperative  development,  and  adapta- 
tion of  existing  technology)  and  commercial- 
ization of — 

(i)  new  services  and  products  that  can  be 
produced  or  provided  in  rural  areas; 

(ii)  new  processes  that  can  be  utilized  in 
the  production  of  products  in  rural  areas; 
and 

(iii)  new  enterprises  that  can  add  value  to 
on-f arm  production  through  processing  or 
marketing. 

(C)  A  description  of  the  activities  that  such 
center  will  carry  out  to  accomplish  such  ob- 
jective. Such  activities  may  include  the  fol- 
lowing: 

(i)  Programs  for  technology  research,  in- 
vestigations, and  basic  feasibility  studies  in 
any  field  or  discipline  for  the  purpose  of 


generating  principles,  facts,  technical 
knowledge,  new  technology,  or  other  infor- 
mation that  may  be  useful  to  rural  indus- 
tries, cooperatives,  agribusinesses,  and  other 
persons  or  entities  in  rural  areas  served  by 
such  centers  in  the  development  and  com- 
mercialization of  new  products,  processes, 
or  services. 

(ii)  Programs  for  the  collection,  interpre- 
tation, and  dissemination  of  principles, 
facts,  technical  knowledge,  new  technology, 
or  other  information  that  may  be  useful  to 
rural  industries,  cooperatives,  agribusi- 
nesses, and  other  persons  in  rural  areas 
served  by  the  center  in  the  development 
and  commercialization  of  new  products, 
processes,  or  services. 

(iii)  Programs  providing  training  and  in- 
struction for  individuals  residing  in  rural 
areas  served  by  the  center  with  respect  to 
the  development  (through  technological  in- 
novation, cooperative  development,  and  ad- 
aptation of  existing  technology)  and  com- 
mercialization of  new  products,  processes, 
or  services. 

(iv)  Programs  providing  loans  and  grants 
to  individuals,  small  businesses,  and  coop- 
eratives in  rural  areas  served  by  the  center 
for  purposes  of  generating,  evaluating,  de- 
veloping, and  commercializing  new  prod- 
ucts, processes,  or  services. 

(V)  Programs  providing  technical  assist- 
ance and  advisory  services  to  individuals, 
small  businesses,  cooperatives,  and  indus- 
tries in  rural  areas  served  by  the  center  for 
purposes  of  developing  and  commercializing 
new  products,  processes,  or  services. 

(vi)  Programs  providing  research  and  sup- 
port to  individuals,  small  businesses,  coop- 
eratives, and  industries  in  rural  areas  served 
by  the  center  for  purposes  of  developing 
new  agricultural  enterprises  to  add  value  to 
on-f  arm  production  through  processing  or 
marketing. 

(D)  A  description  of  the  contributions  that 
such  activities  are  likely  to  make  to  the  im- 
provement of  the  economic  conditions  of  the 
rural  areas  for  which  such  center  will  provide 
services. 

(E)  Provisions  that  such  center,  in  carrying 
out  such  activities,  will  seek,  where  appropri- 
ate, the  advice,  participation,  expertise,  and 
assistance  of  representatives  of  business,  in- 
dustry, educational  institutions,  the  Federal 
Government,  and  State  and  local  govern- 
ments. 

(P)  Provisions  that  such  center— 

(i)  will  consult  with  any  college  or  imiver- 
sity  administering  any  program  under  title 
V  of  the  Rural  Development  Act  of  1972  [7 
U.S.C.  2661  et  seq.]  in  the  State  in  which 
such  center  is  located;  and 

(ii)  will  cooperate  with  such  college  or 
imiversity  in  the  coordination  of  such  ac- 
tivities and  such  program. 

(G)  Provisions  that  such  center  will  take  all 
practicable  steps  to  develop  continuing 
sources  of  financial  support  for  such  center. 
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particularly    from    sources    in    the    private 
sector. 
(H)  Provisions  for— 

(i)  monitoring  and  evaluating  such  activi- 
ties by  the  institution  operating  such 
center;  and 

(ii)  accounting  for  money  received  by  such 
institution  under  this  section. 

(I)  Provisions  that  such  center  will  provide 
for  the  optimal  application  of  such  technolo- 
gy and  cooperative  development  in  rural 
areas,  especially  those  areas  adversely  affect- 
ed by  adverse  agricultural  economic  condi- 
tions, through  the  establishment  of  demon- 
stration projects  and  subcenters  f or— 

(i)  rural  technology  development  where 
the  technology  can  be  implemented  by  com- 
mimities,  community  colleges,  businesses, 
cooperatives,  and  other  institutions;  or 

(ii)  cooperative  development  where  such 
development  can  be  implemented  by  coop- 
eratives to  improve  local  economic  condi- 
tions. 

(3)  Grants  made  under  paragraph  (1)  shall  be 
made  on  a  competitive  basis.  In  making  grants 
under  paragraph  (1),  the  Secretary  shall  give 
preference  to  grant  applications  providing  for 
the  establishment  of  centers  for  rural  technolo- 
gy or  cooperative  development  that— 

(A)  can  demonstrate  the  capability  to  trans- 
fer for  practical  application  in  rural  areas  the 
technology  generated  at  such  centers  and  the 
ability  to  commercialize  products,  processes, 
services,  and  enterprises  in  such  rural  areas; 

(B)  will  effectively  serve  in  rural  areas  that 
have— 

(i)  few  rural  industries  and  agribusinesses; 

(ii)  high  levels  of  imemployment  or  im- 
deremployment; 

(iii)  high  rates  of  outmigration  of  people, 
businesses,  and  industries;  and 

(iv)  low  levels  of  per  capita  income;  and 

(C)  will  contribute  the  most  to  the  improve- 
ment of  economic  conditions  of  rural  areas. 

(4)  As  used  in  this  subsection: 

(A)  The  term  "nonprofit  institution"  means 
any  organization  or  institution,  including  an 
accredited  institution  of  higher  education,  no 
part  of  the  net  earnings  of  which  inures,  or 
may  lawfully  inure,  to  the  benefit  of  any  pri- 
vate shareholder  or  individual. 

(B)  The  term  "United  States"  means  the 
several  States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Virgin  Is- 
lands, Guam,  American  Samoa,  and  the  other 
territories  and  possessions  of  the  United 
States. 

(g)  Prevention  of  excessive  unemployment  or  under- 
employment 

In  carrying  out  subsection  (f )  of  this  section, 
the  Secretary  may  provide  technical  assistance 
to  alleviate  or  prevent  conditions  of  excessive 
unemployment  or  underemployment  of  persons 
residing  in  economically  distressed  rural  areas 
that  the  Secretary  determines  have  a  substan- 
tial need  for  such  assistance.  Such  assistance 
shall  include  planning  and  feasibility  studies, 
management  and  operational  assistance,  and 
studies  evaluating  the  needs  for  development 


potential  of  projects  that  increase  employment 
and  improve  economic  growth  in  such  areas. 

(h)  Grants  to  defray  administrative  costs 

The  Secretary  may  make  grants  to  defray  not 
to  exceed  75  percent  of  the  administrative  costs 
incurred  by  organizations  and  public  bodies  to 
carry  out  projects  for  which  grants  or  loans  are 
made  under  subsection  (f)  of  this  section.  For 
purposes  of  determining  the  non-Federal  share 
of  such  costs,  the  Secretary  shall  consider  con- 
tributions in  cash  and  in  kind,  fairly  evaluated, 
including  but  not  limited  to  premises,  equip- 
ment, and  services. 

(i)  Loans  for  business  telecommunications  partner- 
ships 

(1)  In  general 

The  Secretary  may  make  loans  under  this 
subsection  at  low  interest  rates  and  at  market 
rates  to  1  or  more  businesses,  local  govern- 
ments, or  public  agencies  in  rural  areas  to 
fund  facilities  in  which  the  recipients  of  such 
loans  share  telecommunications  terminal 
equipment,  computers,  computer  software, 
and  computer  hardware. 

(2)  General  requirements 
(A)  Application  process 

(i)  Submission  of  application 

Any  entity  desiring  a  loan  under  this 
subsection  shall  submit  an  application 
therefor  to  the  Secretary. 

(ii)  Contents  of  application 

Each  application  for  a  loan  under  this 
subsection  shall  include— 

(I)  a  detailed  explanation  of  the  pro- 
posed rural  telecommunications  system, 
including  the  general  telecommunica- 
tions transmission  services  and  facilities 
required,  and  a  list  of  the  specific  equip- 
ment that  the  applicant  proposes  to 
purchase  or  lease,  to  implement  the 
system; 

(II)  a  description  of  the  manner  in 
which  the  proposed  project  is  to  be 
funded; 

(III)  a  copy  of  a  binding  conunitment 
entered  into  between  the  applicant  and 
each  entity  which  is  legally  permitted  to 
provide,  and  from  which  the  applicant  is 
to  obtain,  the  telecommimications  serv- 
ices and  facilities  required  for  the 
project,  which  stipulates  that  if  the  ap- 
plicant receives  the  loan  requested  in 
the  application  the  entity  will  provide 
such  telecommunications  services  and 
facilities  in  the  area  served  by  the  entity 
within  a  reasonable  time  and  at  a 
charge  which  is  in  accordance  with 
State  law; 

(IV)  a  description  of  the  manner  in 
which  the  applicant  intends  to  use  the 
loan  requested  in  the  application; 

(V)  a  description  of  how  the  proposed 
project  will  be  evaluated;  and 

(VI)  such  other  information  as  the 
Secretary  may  reasonably  require. 
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(B)  Consideration  of  applications 
(i)  Review  by  Secretary 

The  Secretary  shall— 

(I)  review  each  application  submitted 
pursuant  to  subparagraph  (A)(i); 

(II)  determine  whether  or  not  the  ap- 
plication meets  the  requirements  of  sub- 
paragraph (A)(ii); 

(III)  approve  each  application  which 
meets  such  requirements; 

(IV)  disapprove  each  application 
which  fails  to  meet  such  requirements; 
and 

(V)  in  the  case  of  an  approved  applica- 
tion that  proposes  a  project  to  be  imple- 
mented in  an  eligible  State  (within  the 
meaning  of  section  2008(b)(3)  of  this 
title),  transmit  the  approved  application 
to  the  review  panel  of  the  eligible  State. 

(ii)  Review  by  certain  State  review  panels 

(I)  In  general 

The  review  panel  shall  examine  each 
application  transmitted  to  the  review 
panel  pursuant  to  clause  (i)(V)  to  deter- 
mine the  technical  and  economic  ade- 
quacy and  feasibility  of  the  project  de- 
scribed in  the  application  and  the  likeli- 
hood that  the  project  will  succeed. 

(II)  Authority  to  obtain  information  from  ap- 
plicants 

Each  entity  which  submits  an  applica- 
tion for  a  loan  under  this  subsection 
shall  provide  the  review  panel  of  any  el- 
igible State  in  which  the  partnership  in- 
tends to  implement  the  project  de- 
scribed in  the  application  such  informa- 
tion as  the  review  panel  may  reasonably 
request  to  assist  in  reviewing  the  appli- 
cation. 

(III)  Authority    to    request    applicants    to 
modify  projects 

The  review  panel  may,  before  final 
consideration  of  an  application  of  an 
entity  for  a  loan  imder  this  subsection, 
request  the  entity  to  modify  the  project 
described  in  the  application, 
(iii)  Ranking  of  applications 

(I)  In  general 

The  review  panel  shall  rank,  pursuant 
to  a  written  policy  and  criteria,  the  ap- 
plications that  the  review  panel  receives 
during  any  fiscal  year  for  a  loan  under 
this  subsection,  in  an  order  which  takes 
into  account— 

(aa)  the  results  of  the  review  con- 
ducted under  clause  (i); 

(bb)  the  extent  to  which  the 
projects  described  in  the  applications 
would  promote  any  area  plan  (as  de- 
fined in  section  2008(b)(1)  of  this  title) 
developed  for  the  areas  in  which  the 
projects  are  to  be  implemented;  and 

(cc)  in  the  case  of  a  project  which 
would  duplicate  existing  services,  the 
reasons  therefor. 

(II)  Grouping  of  applications 

The  review  panel  shall  separate  into  2 
groups  the  applications  for  a  loan  imder 


this  subsection  received  by  the  review 
panel  during  a  fiscal  year.  The  1st  group 
shall  consist  of  the  applications  received 
during  the  1st  6  months  of  the  fiscal 
year.  The  2nd  group  shall  consist  of  the 
applications  received  during  the  2nd  6 
months  of  the  fiscal  year. 

(III)  Competition  among  applications 

The  review  panel  shall  consider  each 
application  in  a  group  to  be  competing 
only  with  the  other  applications  in  the 
group. 

(IV)  Written  policy  and  criteria 

(aa)  In  general 

Subject  to  subdivision  (bb),  the 
review  panel  shall  develop  the  written 
policy  and  criteria  to  be  used  to  rank 
applications,  in  the  same  manner  as 
the  review  panel  develops  the  written 
policy  and  criteria  used  for  purposes 
of  section  2008a(b)(3)  of  this  title. 

(bb)  Prohibition  against  development  or 
acquisition  of  telecommunications 
transmission  facilities 

The  policy  and  criteria  developed 
imder  subdivision  (aa)  shall  require 
that  the  project  described  in  an  appli- 
cation not  include  the  development  or 
acquisition  of  telecommimications 
transmission  facilities. 

(iv)  Transmittal  of  ranked  applications 

The  review  panel  shall  transmit  to  the 
State  coordinator  appointed  pursuant  to 
section  2008(b)(3)(A)(ii)  of  this  title  each 
list  of  applications  ranked  pursuant  to 
clause  (iii)  of  this  subparagraph,  in  the 
same  manner  in  which  lists  of  applica- 
tions ranked  pursuant  to  section  2008a(b) 
of  this  title  are  transmitted  to  the  State 
coordinator  pursuant  to  section  2008a  of 
this  title.  The  State  coordinator  shall 
transmit  to  the  Secretary  each  such  list 
received  by  the  State  coordinator. 

(C)  Priority 

The  Secretary  shall  establish  procedures 
to  target  loans  under  this  subsection  to  the 
rural  areas  and  applicants  that  demonstrate 
the  need  for  such  loans,  taking  into  consid- 
eration— 

(i)  the  relative  needs  of  all  applicants; 
(ii)  the  needs  of  the  affected  rural  areas; 
(iii)  the  financial  ability  of  the  appli- 
cants, without  such  loans,  to  use  telecom- 
munications for  the  business  purposes  for 
which  such  loans  may  be  made;  and 

(iv)  the  recommendations  of  the  review 
panels  for  the  eligible  States  (within  the 
meaning  of  section  2008(b)(3)  of  this  title) 
in  which  such  areas  are  located. 

(D)  Report  required  If  Secretary  Intends  to  fund 
projects  other  than  as  recommended  by 
review  panel 

If  the  Secretary  determines  to  provide 
loans  under  this  subsection  to  projects  in  an 
eligible  State  (within  the  meaning  of  sec- 
tion 2008(b)(3)  of  this  title)  other  than  in 
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the  manner  recommended  by  the  review 
panel  of  the  State,  the  Secretary— 

(i)  within  10  days  after  making  such  de- 
termination, shall  submit  to  the  review 
panel  of  the  eligible  State,  the  Committee 
on  Agriculture  of  the  House  of  Represent- 
atives, and  the  Committee  on  Agriculture, 
Nutrition,  and  Forestry  of  the  Senate  a 
report  on  the  reasons  for  providing  loans 
to  projects  other  than  in  the  manner  so 
recommended;  and 

(ii)  shall  not  provide  such  loans  before 
the  end  of  the  7-day  period  beginning  on 
the  date  the  review  panel  and  such  com- 
mittees have  received  such  report. 

(E)  Monitoring  of  use  of  loans 

The  Secretary  shall  take  such  steps  as 
may  be  necessary  to  ensure  that  loans  pro- 
vided under  this  subsection  are  used  in  ac- 
cordance with  the  approved  application 
therefor. 

(3)  Relationship  to  State  law 

This  subsection  shall  not  be  construed  to 
affect  in  any  manner  the  applicability  of  the 
Communications  Act  of  1934  [47  U.S.C.  151  et 
seq.],  the  regulations  and  orders  prescribed 
thereunder,  or  any  State  or  local  law  relating 
to  the  regulation  or  provision  of  telecom- 
munications facilities  or  services. 

(4)  Regulations 

Not  later  than  120  days  after  November  28, 
1990,  the  Secretary  shall  prescribe  final  regu- 
lations governing  the  loan  program  estab- 
lished under  this  subsection  other  than  with 
respect  to  agency  management  and  personnel, 
in  accordance  with  the  notice  and  comment 
rulemaking  requirements  described  in  section 
553  of  title  5,  notwithstanding  subsection 
(a)(2)  of  such  section  553. 

(5)  Definitions 

As  used  in  this  subsection: 

(A)  Review  panel 

The  term  "review  panel"  means,  with  re- 
spect to  an  eligible  State  (within  the  mean- 
ing of  section  2008(b)(3)  of  this  title),  the 
rural  economic  development  review  panel  of 
the  State,  as  established  pursuant  to  section 
2008a  of  this  title. 

(B)  Rural  area 

The  term  "rural  area"  has  the  meaning 
given  such  term  in  section  1926(a)(7)  of  this 
title  for  purposes  of  loans  for  essential  com- 
munity facilities  imder  section  1926(a)(1)  of 
this  title. 

(C)  Telecommunications  terminal  equipment 

The  term  "telecommunications  terminal 
equipment"  means  telecommunications 
equipment  (excluding  telecommimications 
transmission  facilities)  that— 

(i)  interconnects  with  telecommimica- 
tions transmission  facilities;  and 

(ii)  modifies,  converts,  encodes,  or  other- 
wise prepares  signals  to  be  transmitted 
through,  or  modifies,  reconverts,  or  car- 
ries signals  received  from,  the  facilities. 


(D)  Telecommunications  transmission  facilities 

The  term  "telecommunications  transmis- 
sion facilities"  means  facilities  (other  than 
telecommunications  terminal  equipment) 
that  transmit,  receive,  or  carry  signals  be- 
tween the  telecommimications  terminal 
equipment  at  each  end  of  a  telecommunica- 
tions circuit  or  path. 

(6)  Treatment  of  loan  program  as  designated  rural 

development  program 

For  purposes  of  this  chapter,  the  loan  pro- 
gram established  under  this  subsection  shall, 
with  respect  to  eligible  States  (within  the 
meaning  of  section  2008(b)(3)  of  this  title),  be 
treated  as  a  designated  rural  development 
program  (within  the  meaning  of  section 
2008(b)(2)  of  this  title). 

(7)  Limitations  on  authorization  of  appropriations 

(A)  In  general 

For  loans  under  this  subsection,  there  are 
authorized  to  be  appropriated  to  the  Secre- 
tary $15,000,000  for  each  of  fiscal  years 
1991, 1992,  1993, 1994,  and  1995. 

(B)  Availability 

Amounts  appropriated  pursuant  to  sub- 
paragraph (A)  shall  remain  available  until 
expended. 

(j)  Grants  to  broadcasting  systems 

The  Secretary  may  make  grants  to  statewide 
private  nonprofit  public  television  systems, 
whose  coverage  area  is  predominately  rural,  for 
the  purpose  of  demonstrating  the  effectiveness 
of  such  systems  in  providing  information  on  ag- 
riculture and  other  issues  of  importance  to 
farmers  and  other  rural  residents.  Grants  avail- 
able under  this  paragraph  may  be  used  for  cap- 
ital equipment  expenditures,  start-up  and  pro- 
gram costs,  and  other  costs  necessary  to  the  op- 
eration of  such  demonstrations. 

(As  amended  Pub.  L.  101-624,  title  XXIII, 
§§2325,  2337,  2347(a),  2386,  2388(b),  (c),  Nov. 
28,  1990,  104  Stat.  4013,  4022,  4034,  4051,  4052; 
Pub.  L.  102-237,  title  VII,  §  701(c),  (h)(1)(C), 
(D),  Dec.  13,  1991,  105  Stat.  1879,  1880.) 

References  in  Text 

For  definition  of  "this  chapter",  referred  to  in  sub- 
sees.  (d)(5),  (7)  and  (i)(6),  see  note  set  out  under  sec- 
tion 1921  of  this  title. 

Title  V  of  the  Housing  Act  of  1949,  referred  to  in 
subsec.  (d)(7),  is  title  V  of  act  July  15.  1949,  ch.  338.  63 
Stat.  432.  as  amended,  which  is  classified  generally  to 
subchapter  III  (§  1471  et  seq.)  of  chapter  8A  of  Title 
42,  The  Public  Health  and  Welfare.  For  complete  clas- 
sification of  this  Act  to  the  code,  see  References  in 
Text  note  set  out  under  section  1441  of  Title  42  and 
Tables. 

Title  V  of  the  Rural  Development  Act  of  1972,  re- 
ferred to  in  subsec.  (f)(2)(F)(i),  is  title  V  of  Pub.  L. 
92-419.  as  added  by  Pub.  L.  97-98.  title  XIV.  §  1444(a), 
Dec.  22,  1981.  95  Stat.  1322.  as  amended,  which  is  clas- 
sified generally  to  subchapter  II  (§  2661  et  seq.)  of 
chapter  59  of  this  title.  For  complete  classification  of 
this  Act  to  the  Code,  see  Tables. 

The  Communications  Act  of  1934,  referred  to  in 
subsec.  (i)(3).  is  act  June  19,  1934.  ch.  652.  48  Stat. 
1064.  as  amended,  which  is  classified  principally  to 
chapter  5  (§  151  et  seq.)  of  Title  47.  Telegraphs.  Tele- 
phones, and  Radiotelegraphs.  For  complete  classifica- 
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tion  of  this  Act  to  the  Code,  see  section  609  of  Title  47 
and  Tables. 

Codification 

In  subsec.  (d)(7),  "chapter  11  of  title  31"  substituted 
for  "the  Budget  and  Accounting  Act  of  1921  [31  U.S.C. 
1  et  seq.]"  on  authority  of  Pub.  L.  97-258,  §  4(b),  Sept. 
13,  1982,  96  Stat.  1067,  the  first  section  of  which  en- 
acted Title  31,  Money  and  Finance. 

AlCENDMENTS 

1991— Subsec.  (d)(5),  (7).  Pub.  L.  102-237, 
1701(h)(1)(C),  (D),  substituted  "this  chapter"  for 
"this  Act". 

Subsec.  (f)(4).  Pub.  L.  102-237,  §  701(c)(3),  (4),  redes- 
ignated par.  (4),  relating  to  grants  to  statewide  private 
nonprofit  public  television  systems,  as  subsec.  (j),  and 
transferred  such  provision  to  follow  subsec.  (i). 

Subsec.  (i)(2)(B)(iv).  Pub.  L.  102-237,  §  701(c)(1),  sub- 
stituted "(iii)  of  this  subparagraph"  for  "(ii)  of  this 
subsection". 

Subsec.  (i)(5)(A).  Pub.  L.  102-237,  §  701(c)(2),  insert- 
ed closing  parenthesis  after  "section  2008(b)(3)  of  this 
title". 

Subsec.  (j).  Pub.  L.  102-237,  §  701(c)(3)-(5).  redesig- 
nated subsec.  (f)(4),  relating  to  grants  to  statewide  pri- 
vate nonprofit  public  television  systems,  as  subsec.  (j), 
transferred  such  provision  to  follow  subsec.  (i),  and  in- 
serted heading. 

1990— Subsec.  (a).  Pub.  L.  101-624.  §  2388(b),  substi- 
tuted "paragraphs  (1)  and  (3)"  for  "subsections  (a) 
and  (c)". 

Subsec.  (b).  Pub.  L.  101-624,  §  2325,  designated  exist- 
ing provisions  as  par.  (1)  and  added  par.  (2). 

Subsec.  (d).  Pub.  L.  101-624,  §  2388(c),  designated 
first  par.  and  and  pars.  (1)  to  (6)  as  (1)  to  (7),  respec- 
tively, substituted  "paragraphs  (2)  and  (3)"  for  "para- 
graph (1)  and  (2)"  in  par.  (4),  and  realigned  margins  of 
pars.  (5)  to  (7). 

Subsec.  (f ).  Pub.  L.  101-624,  §  2386,  added  par.  (4)  re- 
lating to  grants  to  statewide  private  nonprofit  public 
television  systems. 

Pub.  L.  101-624,  12347(a),  added  subsec.  (f)  and 
struck  out  former  subsec.  (f )  which  read  as  follows: 

"(1)  The  Secretary  may  make  grants  under  this  sub- 
section to  public  and  nonprofit  private  institutions  for 
the  purpose  of  enabling  them  to  establish  and  operate 
centers  of  rural  technology  development  that  have,  as 
a  primary  objective,  the  improvement  of  the  economic 
condition  of  rural  areas  by  promoting  the  develop- 
ment (through  technological  innovation  and  adapta- 
tion of  existing  technology)  and  commercialization  of 
(A)  new  products  that  can  be  produced  in  rural  areas, 
and  (B)  new  processes  that  can  be  used  in  such  pro- 
duction. 

"(2)  Grants  under  this  subsection  may  be  made  on  a 
competitive  basis.  In  making  grants,  the  Secretary 
shall  give  preference  to  applicants  that  will  establish 
centers  for  rural  technology  in  areas  that  have  (A)  few 
industries  and  agribusinesses,  (B)  high  levels  of  unem- 
ployment, (C)  high  rates  of  out-migration  of  people, 
business,  and  industries,  and  (D)  low  levels  of  per 
capita  income. 

"(3)  If  grants  are  to  be  made  under  this  subsection, 
the  Secretary  shall  issue  regulations  implementing 
this  subsection  that  shall  include  provisions  for  the 
monitoring  and  evaluation  of  the  rural  technology  de- 
velopment activities  carried  out  by  institutions  that 
receive  grants  under  this  subsection." 

Subsecs.  (g),  (h).  Pub.  L.  101-624,  §  2347(a),  added 
subsecs.  (g)  and  (h). 
Subsec.  (i).  Pub.  L.  101-624,  §  2337,  added  subsec.  (i). 

Effective  Date  of  1991  Amendment 

Amendment  by  section  701(c)  of  Pub.  L.  102-237  ef- 
fective as  if  included  in  the  provision  of  the  Food,  Ag- 
riculture, Conservation,  and  Trade  Act  of  1990,  Pub.  L. 
101-624,  to  which  the  amendment  relates,  and  amend- 
ment by  section  701(h)(1)(C),  (D)  of  Pub.  L.  102-237  to 


any  provision  specified  therein  effective  as  if  included 
in  Act  that  added  provision  so  specified  at  the  time 
such  Act  became  law,  see  section  1101(b)(6),  (c)  of  Pub. 
L.  102-237,  set  out  as  a  note  under  section  1421  of  this 
title. 

Transfer  of  Functions 

Powers,  duties,  and  assets  of  agencies,  offices,  and 
other  entities  within  Department  of  Agriculture  relat- 
ing to  rural  development  fimctions  under  this  section 
and  under  section  1323  of  Pub.  L.  99-198,  set  out  as  a 
note  below,  transferred  to  Rural  Development  Admin- 
istration by  section  2302(b)  of  Pub.  L.  101-624,  set  out 
as  a  note  under  section  2006f  of  this  title. 

Business  Development 

Section  2336  of  Pub.  L.  101-624  provided  that:  "The 
purposes  of  this  chapter  [chapter  2  (§§  2336,  2337)  of 
subtitle  D  of  title  XXIII  of  Pub.  L.  101-624.  amending 
this  section]  are  to— 

"(1)  provide  funds  to  improve  telecommunications 
service  in  rural  areas;  and 

"(2)  provide  access  to  advanced  telecommunica- 
tions services  and  computer  networks  to  improve  job 
opportunities  and  the  business  environment  in  rural 
areas." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1926,  1927, 
1929a,  1983,  1983a,  1992,  2006f,  2008,  2008c  of  this  title. 

§1933.   Guaranteed  rural  housing  loans;  Hawaiian 
home  lands 

ISee  main  edition  for  text  of(a)1 

(b)  For  the  purposes  of  title  V  of  the  Housing 
Act  of  1949  [42  U.S.C.  1471  et  seq.]  or  this  chap- 
ter, a  guarantee  of  pajmaent  given  under  the 
color  of  law  by  the  Department  of  Hawaiian 
Home  Lands  (or  its  successor  in  function)  shall 
be  found  by  the  Secretary  reasonably  to  assure 
repajnnent  of  any  indebtedness  so  guaranteed. 

(As  amended  Pub.  L.  101-624,  title  XVIII, 
§  1804,  Nov.  28,  1990,  104  Stat.  3819.) 

References  in  Text 

For  definition  of  "this  chapter",  referred  to  in 
subsec.  (b),  see  note  set  out  under  section  1921  of  this 
title. 

Amendments 

1990— Subsec.  (b).  Pub.  L.  101-624  substituted  "or 
this  chapter"  for  ",  as  amended". 

§  1934.  Low-income  farm  ownership  loan  program; 
eligibility;  repayment  requirements 

(a)  The  Secretary  is  authorized  to  make  and 
insure  loans  for  any  of  the  purposes  referred  to 
in  paragraphs  (1)  through  (5)  of  section  1923(a) 
of  this  title,  or  subparagraphs  (A)  through  (E) 
of  section  1924(d)(1)  ^  of  this  title,  to  farmers 
and  ranchers  in  the  United  States  who  (1)  are 
citizens  of  the  United  States.  (2)  meet  the  re- 
quirements of  paragraphs  (2)  through  (4)  of 
section  1922  of  this  title,  (3)  are  imable  to 
obtain  sufficient  credit  imder  section  1922  of 
this  title  to  fhiance  their  actual  needs,  (4)  are 
owners  or  operators  of  small  or  family  farms 
(including  new  owners  or  operators),  (5)  are 
farmers  or  ranchers  with  a  low  income,  and  (6) 


»  See  References  in  Text  note  below. 
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demonstrate  a  need  to  maximize  their  income 
from  farming  or  ranching  operations.  The  Sec- 
retary is  also  authorized  to  make  such  loans  to 
any  farm  cooperative  or  private  domestic  corpo- 
ration or  partnership  that  is  controlled  by 
farmers  and  ranchers  and  engaged  primarily 
and  directly  in  farming  or  ranching  in  the 
United  States  if  all  of  its  members,  stockhold- 
ers, or  partners,  as  applicable,  are  citizens  of 
the  United  States  and  the  entity  and  all  such 
members,  stockholders,  or  partners  meet  the  re- 
quirements of  paragraphs  (2)  through  (6)  of 
the  preceding  sentence. 


(As 


iSee  main  edition  for  text  of(b)l 
amended   Pub.   L.    101-624,   title   XVIII, 


§  1802(b),  Nov.  28, 1990, 104  Stat.  3818.) 
References  in  Text 

Section  1924(d)(1)  of  this  title,  referred  to  in  subsec. 
(a),  was  redesignated  section  1924(a)(1)  by  Pub.  L. 
102-237.  title  V,  §  501(a)(2),  Dec.  13,  1991,  105  Stat. 
1866. 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-624  substituted  "para- 
graphs (1)  through  (5)  of  section  1923(a)  of  this  title, 
or  subparagraphs  (A)  through  (E)  of  section  1924(d)(1) 
of  this  title,"  for  "clauses  (1)  through  (5)  of  section 
1923(a)  of  this  title",  substituted  "paragraphs"  for 
"clauses"  before  "(2)  through  (4)  of  section",  made 
technical  amendment  to  reference  to  section  1922  of 
this  title  which  required  no  change  in  text,  and  substi- 
tuted "paragraphs"  for  "clauses"  before  "(2)  through 
(6)  of  the". 

SUBCHAPTER  II— OPERATING  LOANS 
Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  1961,  1963, 
1964.  1981b,  1983.  1988,  1994,  2000,  2003.  2006a  of  this 
title. 

§  1941.  Persons  eligible  for  loans 

1989  Farm  Operating  Loans 

Pub.  L.  101-82,  title  III,  §302,  Aug.  14.  1989.  103 
Stat.  582,  provided  that: 

"(a)  Direct  Credit.— To  the  maximum  extent  practi- 
cable, the  Secretary  of  Agriculture  shaU  ensure  that 
direct  operating  loans  made  or  insured  under  subtitle 
B  of  the  Consolidated  Farm  and  Rural  Development 
Act  (7  U.S.C.  1941  et  seq.)  for  1990  crop  production  are 
made  available  to  farmers  and  ranchers  suffering 
major  losses  due  to  excess  moisture,  freeze,  storm,  or 
related  condition  occurring  in  1989  or  drought  or  re- 
lated condition  occurring  in  1988  or  1989.  as  author- 
ized under  existing  law  and  under  regulations  of  the 
Secretary  that  implement  the  objective  of  enabling 
farmers  and  ranchers  to  stay  in  business. 
"(b)  Loan  Guarantees.— 

"(1)  In  general.— Notwithstanding  any  other  pro- 
vision of  law.  the  Secretary  shall  make  available  in 
fiscal  year  1990  guarantees  to  commercial  or  cooper- 
ative lenders  for  loans  under  subtitle  B  of  the  Con- 
solidated Farm  and  Rural  Development  Act  [7 
U.S.C.  1941  et  seq.],  to  refinance  and  reamortize 
1989  operating  loans,  or  1989  or  1990  installments 
due  and  payable  on  real  estate  debt,  farm  equipment 
or  building  (including  storage  facilities)  debt,  live- 
stock loans,  or  other  operating  debt,  of  farmers  and 
ranchers  that  otherwise  cannot  be  repaid  due  to 
major  losses  incurred  by  such  farmers  or  ranchers  as 
a  result  of  excess  moisture,  freeze,  storm,  or  related 
condition  occurring  in  1989  or  drought  or  related 
condition  occurring  in  1988  or  1989. 


"(2)  Reamortization.— Each  fiscal  year  1990  guar- 
anteed loan  for  1988  or  1989  natural  disaster  pur- 
poses, as  described  in  paragraph  (1),  shaU  contain 
terms  and  conditions  governing  the  reamortization 
of  the  debt  of  the  fanner  or  rancher  that  wiU  pro- 
vide the  farmer  or  rancher  a  reasonable  opportunity 
to  continue  to  receive  new  operating  credit  while  re- 
paying the  guaranteed  loan,  as  determined  by  the 
Secretary. 

"(3)  Eligibilitt.— Notwithstanding  any  other  pro- 
vision of  law,  any  person  eligible  to  receive  payments 
under  subtitle  A  of  title  I  [7  U.S.C.  1421  note]  shaU 
be  deemed  eligible  to  have  guaranteed,  in  accordance 
with  this  subsection,  loans  made  to  such  person  by  a 
commercial  or  cooperative  lender  to  refinance  in- 
stallment payments  that  are  or  become  due  and  pay- 
able during  1989  or  1990,  as  described  in  paragraph 
(1),  except  that,  to  be  deemed  eligible  to  have  such 
loan  guaranteed,  the  person  must  otherwise— 

"(A)  be  current  in  the  person's  obligation  to  the 
commercial  or  cooperative  lender  that  agrees  to 
accept  the  guarantee  in  consideration  of  allowing 
the  person  to  make  the  1989  or  1990  payment  or 
installment  over  a  period  of  time  not  to  exceed  6 
years  from  the  original  due  date  of  such  payment 
or  installment;  and 

"(B)  meet  the  criteria  for  guaranteed  loan  bor- 
rowers under  subtitle  B  of  the  Consolidated  Farm 
and  Rural  Development  Act  established  by  the 
Secretary. 
"(c)  Use  of  Agricultural  CTredit  Insurance  Fund.— 
For  purposes  of  providing  guaranteed  loans  in  accord- 
ance with  subsection  (b),  in  addition  to  fimds  other- 
wise available,  the  Secretary  may  use  any  funds  avail- 
able from  the  Agricultural  Credit  Insurance  Fund 
during  fiscal  years  [sic]  1989  or  1990  for  emergency  in- 
sured and  guaranteed  loans  under  subtitle  C  of  the 
Consolidated  Farm  and  Rural  Development  Act  (7 
U.S.C.  1961  et  seq.)  to  meet  the  needs  resulting  from 
natural  disasters,  except  that  funds  available  from 
such  Fund  first  shall  be  used  to  satisfy  the  level  of  as- 
sistance estimated  by  the  Secretary  to  meet  the  needs 
of  persons  eligible  for  emergency  disaster  loans." 

Similar  provisions  were  contained  in  the  following 
prior  act: 

Pub.  L.  100-387,  title  III.  §  312.  Aug.  11.  1988.  102 
Stat.  948. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1942.  2006a  of 
this  title. 

§  1942.  Purposes  of  loans;  grants  for  pollution  abate- 
ment and  control  projects,  limitations;  nonsuper- 
vised  accounts 

(a)  Loans  may  be  made  under  this  subchapter 
for  (1)  paying  costs  incident  to  reorganizing  the 
farming  system  for  more  profitable  operation, 
(2)  purchasing  livestock,  poultry,  and  farm 
equipment  (including  equipment  which  utilizes 
solar  energy),  (3)  purchasing  feed,  seed,  fertiliz- 
er, insecticides,  and  farm  supplies  and  to  meet 
other  essential  farm  operating  expenses  includ- 
ing cash  rent,  (4)  financing  land  and  water  de- 
velopment, use,  and  conservation,  (5)  without 
regard  to  the  requirements  of  section  1941(a)(2) 
and  (3)  of  this  title,  to  farmers  or  ranchers  to 
finance  outdoor  recreational  enterprises  or  to 
convert  to  recreational  uses  their  farming  or 
ranching  operations,  including  those  heretofore 
financed  under  this  chapter,  (6)  enterprises 
needed  to  supplement  farm  income,  (7)  refi- 
nancing existing  indebtedness,  (8)  other  farm 
and  home  needs  including  but  not  limited  to 
family  subsistence,  (9)  loan  closing  costs,  (10) 
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for  assisting  fanners  or  ranchers  in  effecting 
additions  to  or  alterations  in  the  equipment,  fa- 
cilities,  or  methods  of  operation  of  their  farms 
or  ranches  in  order  to  comply  with  the  applica- 
ble standards  promulgated  pursuant  to  section 
655  of  title  29  or  standards  adopted  by  a  State 
pursuant  to  a  plan  approved  under  section  667 
of  title  29,  if  the  Secretary  determines  that  any 
such  farmer  or  rancher  is  likely  to  suffer  sub- 
stantial economic  injury  due  to  such  compli- 
ance without  assistance  under  this  paragraph, 

(11)  assisting  farmers  and  ranchers  in  reducing 
their  dependence  on  nonrenewable  energy  re- 
sources through  the  development  and  construc- 
tion of  solar  energy  systems,  including  the 
modification  of  existing  systems,  (12)  training 
in  maintaining  records  of  farming  and  ranching 
operations  for  limited  resource  borrowers  re- 
ceiving loans  under  section  1934  of  this  title, 
and  (13)  borrower  training  under  section  2006a 
of  this  title.  For  the  purposes  of  this  subchap- 
ter, the  term  "solar  energy"  means  energy  de- 
rived from  sources  (other  than  fossil  fuels)  and 
technologies  included  in  the  Federal  Non-Nu- 
clear  ^  Energy  Research  and  Development  Act 
of  1974,  as  amended  [42  U.S.C.  5901  et  seq.l. 

ISee  main  edition  for  text  ofib)  to  (e)] 

(As  amended  Pub.  L.  101-624,  title  XVIII, 
§  1818(b),  Nov.  28,  1990,  104  Stat.  3830;  Pub.  L. 
102-237,  title  V,  §  501(b),  Dec.  13,  1991,  105  Stat. 
1866.) 

Amendbients 

1991— Subsec.  (a).  Pub.  L.  102-237,  which  directed 
the  substitution  of  "systems  (for  purposes  of  this  sub- 
chapter, the  term  'solar  energy'  means  energy  derived 
from  sources  (other  than  fossil  fuels)  and  technologies 
included  in  the  Federal  Nonnuclear  Energy  Research 
and  Development  Act  of  1974)  (42  U.S.C.  5901  et  seq.), 

(12)  training  in  maintaining  records  of  farming  and 
ranching  operations  for  limited  resource  borrowers  re- 
ceiving loans  under  section  1934  of  this  title,  and  (13) 
borrower  training  under  section  2006a  of  this  title." 
for  "  'systems.'  and  all  that  follows",  could  not  be  exe- 
cuted because  "systems."  does  not  appear  in  subsec. 
(a). 

1990— Subsec.  (a).  Pub.  L.  101-624  which  directed  the 
amendment  of  subsec.  (a)  by  adding  cl.  (13)  before  the 
period  at  the  end  was  executed  to  the  first  sentence  of 
subsec.  (a)  as  the  probable  intent  of  Congress. 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Food,  Agriculture,  Conserva- 
tion, and  Trade  Act  of  1990,  Pub.  L.  101-624.  to  which 
the  amendment  relates,  see  section  1101(b)(3)  of  Pub. 
L.  102-237,  set  out  as  a  note  under  section  1421  of  this 
title. 

Transfer  of  Functions 

Powers,  duties,  and  assets  of  agencies,  offices,  and 
other  entities  within  Department  of  Agriculture  relat- 
ing to  rural  development  fimctions  transferred  to 
Rural  Development  Administration  by  section  2302(b) 
of  Pub.  L.  101-624,  set  out  as  a  note  under  section 
2006f  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1926,  1929a, 
1932.  1941.  1946.  1947,  1991.  1992.  2006f  of  this  title. 


» So  In  original.  Probably  should  be  "Nonnuclear". 


§  1946.  Liability  of  borrower;  determination  of  inter- 
est rates;  payment  period;  consolidation  and  re- 
scheduling of  loans 

(a)  iSee  main  edition  for  text  of  (1)1 
(2)  The  interest  rate  on  any  loan  (other  than 
a  guaranteed  loan)  to  a  low  income,  limited  re- 
source borrower  under  this  subchapter  shall 
not  be— 

(A)  greater  than  the  sum  of— 

(i)  an  amount  that  does  not  exceed  one- 
half  of  the  current  average  market  yield  on 
outstanding  marketable  obligations  of  the 
United  States  with  maturities  of  5  years; 
and 

(ii)  an  amount  not  exceeding  1  percent 
per  year,  as  the  Secretary  determines  is  ap- 
propriate; or 

(B)  less  than  5  percent  per  year. 

iSee  main  edition  for  text  of  (3);  (6)3 

(As    amended   Pub.    L.    101-624,    title    XVIII, 
§  1803(b),  Nov.  28,  1990,  104  Stat.  3818.) 

Amendments 

1990— Subsec.  (a)(2).  Pub.  L.  101-624  amended  par. 
(2)  generally.  Prior  to  amendment,  par.  (2)  read  as  fol- 
lows: "The  interest  rate  on  any  loan  (other  than  a 
guaranteed  loan)  to  a  low-income,  limited  resource 
borrower  under  this  subchapter  shall  be  the  interest 
rate  otherwise  applicable  under  this  section  reduced 
by  3  per  centum  per  anniun." 

SUBCHAPTER  III— EMERGENCY  LOANS 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  1981b, 
1981e.  1983a  of  this  title. 

Emergency  Agricultural  Credit 

Pub.  L.  95-334.  title  II.  §§201-211.  Aug.  4,  1978.  92 
Stat.  429-433.  as  amended  by  Pub.  L.  96-220.  §  1.  Mar. 
30.  1980.  94  Stat.  129;  Pub.  L.  97-98.  title  XVI.  §  1605. 
Dec.  22.  1981.  95  Stat.  1346;  Pub.  L.  98-258.  title  VI, 
§  603.  Apr.  10.  1984.  98  Stat,  139;  Pub.  L.  99-198,  title 
XIII.  §  1310(b),  Dec.  23.  1985.  99  Stat.  1523.  which  au- 
thorized the  Secretary  of  Agriculture  to  insure  or 
guarantee  loans  to  (1)  bona  fide  farmers  and  ranchers 
who  were  primarily  and  directly  engaged  in  agricultur- 
al production  and  who  were  citizens  of  the  United 
States  and  (2)  farm  cooperatives  and  private  domestic 
corporations  and  partnerships  that  were  primarily  and 
directly  engaged  in  agricultural  production  and  in 
which  a  majority  interest  was  held  by  members,  stock- 
holders, or  partners,  as  applicable,  who  themselves 
were  citizens  of  the  United  States  and  were  primarily 
and  directly  engaged  in  agricultural  production,  if  the 
applicant  for  such  loan:  (A)  had  the  experience  or 
training  and  resources  necessary  to  assure  a  reasona- 
ble prospect  for  successful  operation  with  the  assist- 
ance of  such  loan;  (B)  needed  such  credit  in  order  to 
maintain  a  viable  agricultural  production  operation; 
and  (C)  was  not  able  to  obtain  sufficient  credit  else- 
where due  to  economic  stresses,  such  as  a  general 
tightening  of  agricultural  credit  or  an  unfavorable  re- 
lationship between  production  costs  and  prices  re- 
ceived for  agricultural  commodities;  and  which  provid- 
ed requirements  as  to  purposes  of  loans,  loan  limits, 
interest  rates,  repayment  period,  loan  certifications 
and  conditions,  loan  security,  funding,  maximum 
amount  of  outstanding  loans,  fuU  faith  and  credit  of 
the  United  States,  issuance  of  certificates  of  beneficial 
ownership,  assignment  of  contracts  of  guarantee,  geo- 
graphical availabiUty,  the  conduct  of  a  study  and 
report  on  the  program,  and  termination  of  authority 
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to  make  new  contracts  of  insurance  or  guarantee  on 
Sept.  30,  1982,  except  with  respect  to  the  economic 
emergency  loan  program  operated  from  Dec.  22,  1983. 
to  Sept.  30, 1984,  was  repealed  by  Pub.  L.  101-624,  title 
XVIII,  §  1851,  Nov.  28,  1990,  104  Stat.  3837. 

§  1961.  Eligibility  for  loans 

Ineligibility  for  Eicergency  Loans 

Pub.  L.  101-82.  title  III,  §  301,  Aug.  14,  1989,  103 
Stat.  581,  provided  that:  "Section  321(b)  of  the  Con- 
solidated Farm  and  Rural  Development  Act  (7  U.S.C. 
1961(b))  shall  not  apply  to  a  person  who  otherwise 
would  be  eligible  for  an  emergency  loan  under  subtitle 
C  of  such  Act  C7  U.S.C.  1961  et  seq.3,  if  such  eligibility 
is  the  result  of  damage  to  an  annual  crop  planted  for 
harvest  in  1989." 

Similar  provisions  were  contained  in  the  following 
prior  act: 

Pub.  L.  100-387,  title  III,  §  311,  Aug.  11,  1988,  102 
Stat.  948. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1444f, 
1445b-3a.  1964,  1983,  1991  of  this  title;  title  15  section 
636. 

SUBCHAPTER  IV— ADMINISTRATIVE 
PROVISIONS 

§1981.  Farmers  Home  Administration;  appointment 
and  compensation  of  Administrator;  transfer  of 
powers,  duties,  and  assets  pertaining  to  agricul- 
tural credit;  powers  of  Secretary  of  Agriculture 

(a)  In  accordance  with  section  2006a  of  this 
title,  for  purposes  of  this  chapter,  and  for  the 
administration  of  assets  under  the  jurisdiction 
of  the  Secretary  of  Agriculture  pursuant  to  the 
Farmers  Home  Administration  Act  of  1946,  as 
amended,  the  Bankhead-Jones  Farm  Tenant 
Act,  as  amended,  the  Act  of  August  28,  1937,  as 
amended,  the  Act  of  April  6,  1949.  as  amended, 
the  Act  of  August  31, 1954,  as  amended,  and  the 
power  and  duties  of  the  Secretary  under  any 
other  Act  authorizing  agricultural  credit,  the 
Secretary  may  assign  and  transfer  such  powers, 
duties,  and  assets  to  the  Farmers  Home  Admin- 
istration, to  be  headed  by  an  Administrator,  ap- 
pohited  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  without 
regard  to  the  civil  service  laws  or  chapter  51 
and  subchapter  III  of  chapter  53  of  title  5,  who 
shall  receive  basic  compensation  as  provided  by 
law  for  that  office,  or  may  assign  and  transfer 
such  powers,  duties,  and  assets  to  the  Rural  De- 
velopment Administration  as  provided  by  law 
for  that  office. 

(b)  The  Secretary  may- 
CD    administer    his    powers    and    duties 

through  such  national,  area.  State,  or  local 
offices  and  employees  in  the  United  States  as 
he  determines  to  be  necessary  and  may  au- 
thorize an  office  to  serve  the  area  composed 
of  two  or  more  States  if  he  determines  that 
the  volume  of  business  in  the  area  is  not  suf- 
ficient to  justify  separate  State  offices,  and 
until  January  1,  1975,  make  contracts  for 
services  incident  to  making,  insuring,  collect- 
ing, and  servicing  loans  and  property  as  deter- 
mined by  the  Secretary  to  be  necessary  for 
carrying  out  the  purposes  of  this  chapter; 
(and  the  Secretary  shall  prior  to  June  30, 
1974,  report  to  the  Congress  through  the 


President  on  the  experience  in  using  such 
contracts,  together  with  recommendations  for 
such  legislation  as  he  may  see  fit); 

(2)  accept  and  utilize  voluntary  and  uncom- 
pensated services,  and,  with  the  consent  of 
the  agency  concerned,  utilize  the  officers,  em- 
ployees, equipment,  and  information  of  any 
agency  of  the  Federal  Government,  or  of  any 
State,  territory,  or  political  subdivision; 

(3)  within  the  limits  of  appropriations  made 
therefor,  make  necessary  expenditures  for 
purchase  or  hire  of  passenger  vehicles,  and 
such  other  facilities  and  services  as  he  may 
from  time  to  time  find  necessary  for  the 
proper  administration  of  this  chapter; 

(4)  compromise,  adjust,  reduce,  or  charge- 
off  debts  or  claims,  and  adjust,  modify,  subor- 
dinate, or  release  the  terms  of  security  instru- 
ments, leases,  contracts,  and  agreements  en- 
tered into  or  administered  by  the  Farmers 
Home  Administration  or  the  Rural  Develop- 
ment Administration,  except  for  activities 
under  the  Houshig  Act  of  1949  [42  U.S.C. 
1441  et  seq.].  The  Secretary  may  not  require 
liquidation  of  property  securing  any  farmer 
program  loan  or  acceleration  of  any  payment 
required  under  any  farmer  program  loan  as  a 
prerequisite  to  initiating  an  action  authorized 
under  this  subsection.  The  Secretary  may  re- 
lease borrowers  or  others  obligated  on  a  debt, 
except  for  debt  incurred  under  the  Housing 
Act  of  1949,  from  personal  liability  with  or 
without  payment  of  any  consideration  at  the 
time  of  the  compromise,  adjustment,  reduc- 
tion, or  charge-off  of  any  claim,  except  that 
no  compromise,  adjustment,  reduction,  or 
charge-off  of  any  claim  may  be  made  or  car- 
ried out— 

(A)  with  respect  to  farmer  program  loans, 
on  terms  more  favorable  than  those  recom- 
mended by  the  appropriate  county  commit- 
tee utilized  pursuant  to  section  1982  of  this 
title;  or 

(B)  after  the  claim  has  been  referred  to 
the  Attorney  General,  unless  the  Attorney 
General  approves; 

(5)  except  for  activities  conducted  under 
the  Housing  Act  of  1949  [42  U.S.C.  1441  et 
seq.],  collect  all  claims  and  obligations  admin- 
istered by  the  Farmers  Home  Administration, 
or  under  any  mortgage,  lease,  contract,  or 
agreement  entered  into  or  administered  by 
the  Farmers  Home  Administration  and,  if  in 
his  judgment  necessary  and  advisable,  pursue 
the  same  to  final  collection  in  any  court 
having  jurisdiction; 

(6)  release  mortgage  and  other  contract 
liens  if  it  appears  that  they  have  no  present 
or  prospective  value  or  that  their  enforce- 
ment likely  would  be  ineffectual  or  uneco- 
nomical; 

(7)  obtahi  fidelity  bonds  protecting  the 
Government  against  fraud  and  dishonesty  of 
officers  and  employees  of  the  Farmers  Home 
Administration  in  lieu  of  faithful  perform- 
ance of  duties  bonds  under  section  14  ^  of  title 


» See  References  in  Text  note  below. 
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6,  and  regulations  issued  pursuant  thereto, 
but  otherwise  in  accordance  with  the  provi- 
sions thereof; 

(8)  consent  to  (A)  long-term  leases  of  facili- 
ties financed  under  this  subchapter  notwith- 
standing the  failure  of  the  lessee  to  meet  any 
of  the  requirements  of  this  subchapter  if  such 
long-term  leases  are  necessary  to  ensure  the 
continuation  of  services  for  which  financing 
was  extended  to  the  lessor,  and  (B)  the  trans- 
fer of  property  securing  any  loan  or  financed 
by  any  loan  or  grant  made,  insured,  or  held 
by  the  Secretary  imder  this  chapter,  or  the 
provisions  of  any  other  law  administered  by 
the  Rural  Development  Administration  under 
this  chapter  or  by  the  Farmers  Home  Admin- 
istration, upon  such  terms  as  he  deems  neces- 
sary to  carry  out  the  purpose  of  the  loan  or 
grant  or  to  protect  the  financial  interest  of 
the  Government,  and  shall  document  the  con- 
sent of  the  Secretary  for  the  transfer  of  the 
property  of  a  borrower  in  the  file  of  the  bor- 
rower; and 

(9)  notwithstanding  that  an  area  ceases,  or 
has  ceased,  to  be  "rural",  in  a  "rural  area**,  or 
an  eligible  area,  make  loans  and  grants,  and 
approve  transfers  and  assumptions,  under 
this  chapter  on  the  same  basis  as  though  the 
area  still  was  rural  in  connection  with  proper- 
ty securing  any  loan  made,  insured,  or  held 
by  the  Secretary  under  this  chapter  or  in  con- 
nection with  any  property  held  by  the  Secre- 
tary under  this  chapter. 

(As  amended  Pub.  L.  101-624,  title  XVIII, 
§§  1805,  1806,  title  XXIII,  §§  2303(a),  2388(d)(1), 
Nov.  28,  1990,  104  Stat.  3819,  3981,  4052;  Pub.  L. 
102-237,  title  V,  §  501(c),  title  VII, 
§  701(h)(1)(E),  Dec.  13,  1991,  105  Stat.  1866, 
1880.) 

References  in  Text 

For  definition  of  "this  chapter",  referred  to  in  sub- 
sees,  (a)  and  (b)(1),  (3),  (8),  (9),  see  note  set  out  under 
section  1921  of  this  title. 

The  Farmers  Home  Administration  Act  of  1946,  as 
amended,  referred  to  in  subsec.  (a),  is  act  Aug.  14, 
1846,  ch.  964,  60  Stat.  1062,  as  amended,  which  was 
classified  to  sections  1001  to  1005,  1005a  to  1005d, 
1007,  1008,  1009,  1015  to  1029,  1030.  and  1031  of  this 
title,  section  371  of  Title  12,  Banks  and  Banking,  and 
section  82h  of  Title  31,  Money  and  Finance,  and  in  so 
far  as  it  amended  provisions  of  Title  I,  II,  and  IV  of 
the  Bankhead-Jones  Farm  Tenant  Act,  was  repealed 
by  section  341(a)  of  Pub.  L.  87-128,  and  is  covered  by 
this  chapter. 

The  Bankhead-Jones  Farm  Tenant  Act,  as  amended, 
referred  to  in  subsec.  (a),  is  act  July  22,  1937,  ch.  517, 
50  Stat.  522,  as  amended.  Title  III  of  act  July  22,  1937, 
as  amended,  is  classified  to  sections  1010  to  1012  and 
1013a  of  this  title.  Titles  I,  II,  and  IV  of  act  July  22, 
1937,  as  amended,  were  formerly  classified  to  sections 
1001  to  1005,  1005a  to  1005d,  1006,  1006c  to  1006e, 
1007,  1008,  1009,  1014  to  1025,  1026,  and  1027  to  1029 
of  this  title,  respectively,  were  repealed  by  section 
341(a)  of  Pub.  L.  87-128,  and  are  covered  by  this  chap- 
ter. 

Act  of  August  28,  1937,  as  amended,  referred  to  in 
subsec.  (a),  is  act  Aug.  28,  1937,  ch.  870,  50  Stat.  869,  as 
amended,  which  was  formerly  classified  to  sections 
590r  to  590X-4  of  Title  16.  Conservation,  was  repealed 
by  section  341(a)  of  Pub.  L.  87-128,  and  is  covered  by 
this  chapter. 

Act  of  April  6,  1949,  as  amended,  referred  to  in 
subsec.  (a),  is  act  Apr.  6,  1949,  ch.  49,  63  Stat.  43,  as 


amended,  which  was  formerly  classified  to  sections 
1148a-l  to  1148a-3  of  Title  12,  Banks  and  Banking, 
was  repealed  by  section  341(a)  of  Pub.  L.  87-128,  and  is 
covered  by  this  chapter. 

Act  of  August  31.  1954,  as  amended,  referred  to  in 
subsec.  (a),  is  act  Aug.  31,  1954,  ch.  1145,  68  Stat.  999, 
which  was  formerly  classified  as  a  note  under  section 
1148a-l  of  Title  12,  was  repealed  by  section  341(a)  of 
Pub.  L.  87-128,  and  is  covered  by  this  chapter. 

The  civil  service  laws,  referred  to  in  subsec.  (a),  are 
set  forth  in  Title  5,  Government  Organization  and 
Employees.  See,  particularly,  section  3301  et  seq.  of 
Title  5. 

The  Housing  Act  of  1949,  as  amended,  referred  to  in 
subsec.  (b)(4),  (5),  is  act  July  15.  1949.  ch.  338,  63  Stat. 
413,  as  amended,  which  is  classified  principally  to 
chapter  8A  (§  1441  et  seq.)  of  Title  42,  The  Public 
Health  and  Welfare.  For  complete  classification  of 
this  Act  to  the  Code,  see  Short  Title  note  set  out 
under  section  1441  of  Title  42  and  Tables. 

Section  14  of  title  6,  referred  to  in  subsec.  (b)(7),  was 
repealed  by  Pub.  L.  92-310,  title  II,  §  203(1),  June  6, 
1972,  86  Stat.  202.  For  provisions  relating  to  surety 
bonds  of  Federal  personnel,  see  section  9301  et  seq.  of 
Title  31,  Money  and  Finance. 

Codification 

In  subsec.  (a),  "chapter  51  and  subchapter  III  of 
chapter  53  of  title  5"  substituted  for  "the  Classifica- 
tion Act  of  1949,  as  amended*'  on  authority  of  section 
7(b)  of  Pub.  L.  89-554.  Sept.  6.  1966.  80  Stat.  631,  sec- 
tion 1  of  which  enacted  Title  5,  Government  Organiza- 
tion and  Employees. 

Amendments 

1991-Pub.  L.  102-237,  §  501(c)(2)(B)(i),  amended  di- 
rectory language  of  Pub.  L.  101-624.  §  2388(d)(1).  See 
1990  Amendment  note  below. 

Subsec.  (b)(1),  (2).  Pub.  L.  102-237,  §  501(c)(2KB)(iii). 
(V),  amended  directory  language  of  Pub.  L.  101-624, 
§  2388(d)(l)(A)(vi).  See  1990  Amendment  note  below. 

Subsec.  (b)(3).  Pub.  L.  102-237,  §  701(h)(1)(E),  substi- 
tuted "this  chapter"  for  "this  Act". 

Pub.  L.  102-237,  §  501(cK2)(B)(iii),  (v),  amended  di- 
rectory language  of  Pub.  L.  101-624, 
§  2388(d)(l)(A)(vi).  See  1990  Amendment  note  below. 

Subsec.  (b)(4).  Pub.  L.  102-237,  §  501(c)(2)(B)(iii).  (v), 
amended  directory  language  of  Pub.  L.  101-624, 
§  2388(d)(l)(AKvi).  See  1990  Amendment  note  below. 

Pub.  L.  102-237,  §  501(c)(1).  struck  out  "this  chap- 
ter" after  "activities  under  the  Housing  Act  of  1949" 
and  substituted  "1949,  from"  for  "1949  from". 

Subsec.  (b)(4)(A).  Pub.  L.  102-237,  §  501(c)(2)(B)(iii), 
redesignated  Pub.  L.  101-624,  §  2388(dKl)(A)(vi),  as 
(V).  See  1990  Amendment  note  below. 

Subsec.  (b)(4)(B).  Pub.  L.  102-237,  §  501(c)(2)(B)(iii), 
redesignated  Pub.  L.  101-624,  §  2388(d)(l)(A)(vi),  as 
(V).  See  1990  Amendment  note  below. 

Subsec.  (b)(5).  Pub.  L.  102-237,  §  501(c)(2)(B)(iii),  (v). 
amended  directory  language  of  Pub.  L.  101-624, 
§  2388(d)(l)(A)(vi).  See  1990  Amendment  note  below. 

Subsec.  (b)(6).  Pub.  L.  102-237,  §  501(c)(2)(B)(ii), 
(iii),  (V),  amended  directory  language  of  Pub.  L. 
101-624,  §  2388(d)(l)(A)(i),  (vi).  See  1990  Amendment 
note  below. 

Pub.  L.  102-237,  §  501(c)(2)(A),  repealed  Pub.  L. 
101-624,  §  1805(c)(1),  (2).  See  1990  Amendment  note 
below. 

Subsec.  (b)(7).  Pub.  L.  102-237,  §  501(c)(2)(B)(ii), 
(iii),  (V).  amended  directory  language  of  Pub.  L. 
101-624.  §2388(d)(l)(A)(i).  (vi).  See  1990  Amendment 
note  below. 

Pub.  L.  102-237,  §  501(c)(2)(A),  repealed  Pub.  L. 
101-624,  §  1805(c)(1).  (3).  See  1990  Amendment  note 
below. 

Subsec.  (b)(8).  Pub.  L.  102-237,  §  501(c)(2)(B)(ii)-(v). 
amended    directory    language    of    Pub.    L.    101-624, 
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§  2388(d)(l)(A)(i),  (iv),  (vi).  See  1990  Amendment  note 
below. 

Pub.  L.  102-237,  §  501(c)(2)(A),  repealed  Pub.  L. 
101-624.  §  1805(c)(1).  (4).  See  1990  Amendment  note 
below. 

Subsec.  (b)(9).  Pub.  L.  102-237,  §  501(c)(2)(B)(iii),  (v), 
amended  directory  language  of  Pub.  L.  101-624, 
§  2388(d)(l)(A)(vi).  See  1990  Amendment  note  below. 

Pars,  (c)  to  (g).  Pub.  L.  102-237,  §  501(c)(2)(B)(ill), 
(V),  amended  directory  language  of  Pub.  L.  101-624, 
§  2388(d)(l)(A)(vi).  See  1990  Amendment  note  below. 

Par.  (h).  Pub.  L.  102-237.  §  501(c)(2)(B)(iii).  repealed 
Pub.  L.  101-624.  §  2388(d)(l)(A)(iv).  See  1990  Amend- 
ment note  below. 

Pub.  L.  102-237.  §  501(c)(2)(A).  amended  Pub.  L. 
101-624,  §  1805(b),  and  repealed  Pub.  L.  101-624. 
§  1805(c)(5).  See  1990  Amendment  note  below. 

Pars,  (i),  (j).  Pub.  L.  102-237,  §  501(c)(2)(A),  amended 
Pub.  L.  101-624,  §  1805(b),  and  repealed  Pub.  L. 
101-624,  §  1805(c)(5).  See  1990  Amendment  note  below. 

1990— Pub.  L.  101-624,  §  2388(d)(1),  was  amended  in 
its  directory  language  by  Pub.  L.  102-237, 
§  501(c)(2)(B)(i),  resulting  in  no  change  in  text. 

Subsec.  (a).  Pub.  L.  101-624.  §§  2303(a)(1). 
2388(d)(1)(B),  designated  first  undesignated  par.  as 
subsec.  (a)  and  substituted  "In  accordance  with  section 
2006a  of  this  title,  for  purposes  of  this  chapter,  and" 
for  "For  the  purposes  of  this  chapter  and",  and  insert- 
ed before  period  at  end  ",  or  may  assign  and  transfer 
such  powers,  duties,  and  assets  to  the  Rural  Develop- 
ment Administration  as  provided  by  law  for  that 
office". 

Subsec.  (b).  Pub.  L.  101-624,  §  2388(d)(1)(B).  desig- 
nated second  undesignated  par.  beginning  "The  Secre- 
tary may—"  as  subsec.  (b). 

Subsec.  (b)(1)  to  (3).  Pub.  L.  101-624. 
§  2388(d)(l)(A)(vi),  formerly  (vii).  as  redesignated  and 
amended  by  Pub.  L.  102-237,  §  501(c)(2)(B)(iii),  (v),  re- 
designated pars,  (a)  to  (c)  as  (1)  to  (3),  respectively,  of 

Subsec.  (b)(4).  Pub.  L.  101-624,  §  2388(d)(l)(A)(vi), 
formerly  (vii),  as  redesignated  and  amended  by  Pub.  L. 
102-237,  §  501(c)(2)(B)(iii),  (v).  redesignated  par.  (d)  as 

(4)  of  subsec.  (b). 

Pub.  L.  101-624.  §§  1805(a)(1)(A).  (B).  2303(a)(2),  in- 
serted "or  the  Rural  Development  Administration" 
after  "Farmers  Home  Administration"  in  first  sen- 
tence, substituted  ",  except  for  activities  under  the 
Housing  Act  of  1949"  for  "under  any  of  its  programs, 
as  circumstances  may  require,  to  carry  out"  in  first 
sentence,  and  substituted  ",  except  for  debt  incurred 
under  the  Housing  Act  of  1949"  for  "incurred  under 
this  chapter"  in  third  sentence. 

Subsec.  (b)(4)(A).  Pub.  L.  101-624,  §  2388(d)(l)(A)(v), 
formerly  (vi),  as  redesignated  by  Pub.  L.  102-237, 
§  501(c)(2)(B)(iii),  redesignated  subpar.  (1)  as  (A). 

Pub.  L.  101-624,  §  1805(a)(1)(C),  inserted  "with  re- 
spect to  farmer  program  loans."  before  "on  terms". 

Subsec.  (b)(4)(B).  Pub.  L.  101-624.  §  2388(d)(l)(A)(v), 
formerly  (vi),  as  redesignated  by  Pub.  L.  102-237, 
§  501(c)(2)(B)(iii).  redesignated  subpar.  (2)  as  (B). 

Subsec.  (b)(5).  Pub.  L.  101-624.  §  2388(d)(l)(A)(vi), 
formerly  (vii).  as  redesignated  and  amended  by  Pub.  L. 
102-237.  §  501(c)(2)(B)(iii).  (v),  redesignated  par.  (e)  as 

(5)  of  subsec.  (b). 

Pub.  L.  101-624.  §  1805(a)(2).  inserted  "except  for  ac- 
tivities conducted  under  the  Housing  Act  of  1949." 
before  "collect",  struck  out  "arising  or"  after  "obliga- 
tions", substituted  "by  the  Farmers  Home  Administra- 
tion" for  "under  this  chapter"  before  ".  or  imder  any" 
and  "by  the  Farmers  Home  Administration"  for  "pur- 
suant to  this  chapter"  before  "and,  if  in  his". 

Subsec.  (b)(6).  Pub.  L.  101-624.  §2388(d)(l)(A)(vi). 
formerly  (vii),  as  redesignated  and  amended  by  Pub.  L. 
102-237,  $  501(c)(2)(B)(iii).  (v).  redesignated  par.  (f )  as 

(6)  of  subsec.  (b). 

Pub.  L.  101-624,  §2388(d)(l)(A)(ii).  substituted  "re- 
lease"  for  "Release". 

Pub.  L.  101-624.  §  2388(d)(l)(A)(i),  as  amended  by 
Pub.  L.  102-237,  §  501(c)(2)(B)(ii),  realigned  margin. 


Pub.  L.  101-624,  §  1805(c)(1),  (2),  which  made  amend- 
ments identical  to  those  by  Pub.  L.  101-624, 
§  2388(d)(l)(A)(i),  (ii),  was  repealed  by  Pub.  L.  102-237, 
§  501(c)(2)(A). 

Subsec.  (b)(7).  Pub.  L.  101-624.  §  2388(d)(l)(A)(vi). 
formerly  (vii).  as  redesignated  and  amended  by  Pub.  L. 
102-237,  §  501(c)(2)(B)(iii),  (v),  redesignated  par.  (g)  as 
(7)  of  subsec.  (b). 

Pub.  L.  101-624,  §2388(d)(l)(A)(iii),  substituted 
"obtain"  for  "Obtain". 

Pub.  L.  101-624,  §2388(d)(l)(A)(i).  as  amended  by 
Pub.  L.  102-237,  §  501(c)(2)(B)(ii).  realigned  margin. 

Pub.  L.  101-624,  §  1805(c)(1),  (3),  which  made  amend- 
ments identical  to  those  by  Pub.  L.  101-624, 
§  2388(d)(l)(A)(i),  (iii),  was  repealed  by  Pub.  L. 
102-237.  §  501(c)(2)(A). 

Subsec.  (b)(8).  Pub.  L.  101-624.  §  2388(d)(l)(A)(vi). 
formerly  (vii),  as  redesignated  and  amended  by  Pub.  L. 
102-237,  §  501(c)(2)(B)(iii),  (v).  redesignated  par.  (h) 
[par.  (i)  prior  to  redesignation  by  Pub.  L.  101-624, 
§  1805(b),  as  amended]  as  (8)  of  subsec.  (b). 

Pub.  L.  101-624,  §  2388(d)(l)(A)(iv)(II),  formerly 
(v)(II),  as  redesignated  and  amended  by  Pub.  L. 
102-237,  §  501(c)(2)(B)(iii),  (iv).  redesignated  former 
subpars.  (1)  and  (2)  as  (A)  and  (B).  respectively. 

Pub.  L.  101-624.  §  2303(a)(3).  inserted  "Rural  Devel- 
opment Administration  under  this  chapter  or  by  the" 
before  "Farmers  Home  Administration". 

Pub.  L.  101-624.  §  1806.  inserted  before  semicolon  at 
end  ".  and  shall  document  the  consent  of  the  Secre- 
tary for  the  transfer  of  the  property  of  a  borrower  in 
the  file  of  the  borrower". 

Pub.  L.  101-624.  §  2388(d)(l)(A)(i).  (iv)(I).  formerly 
(v)(I).  as  redesignated  and  amended  by  Pub.  L. 
102-237.  §  501(c)(2)(B)(ii)-(iv).  realigned  margin  and 
substituted  "consent"  for  "Consent". 

Pub.  L.  101-624.  §  1805(c)(1).  (4).  which  made  amend- 
ments identical  to  those  by  Pub.  L.  101-624. 
§  2388(d)(l)(A)(i).  (iv)(I).  was  repealed  by  Pub.  L. 
102-237.  §  501(c)(2)(A). 

Subsec.  (b)(9).  Pub.  L.  101-624.  §  2388(d)(l)(A)(vi). 
formerly  (vii),  as  redesignated  and  amended  by  Pub.  L. 
102-237.  §  501(c)(2)(B)(iii).  (v).  redesignated  par.  (i) 
[par.  (j)  prior  to  redesignation  by  Pub.  L.  101-624. 
§  1805(b).  as  amended]  as  (9)  of  subsec.  (b). 

Pars,  (c)  to  (g).  Pub.  L.  101-624.  §  2388(d)(l)(A)(vi). 
formerly  (vii).  (B).  as  redesignated  and  amended  by 
Pub.  L.  102-237,  §  501(c)(2)(B)(iii).  (v).  redesignated 
former  pars,  (c)  to  (g)  as  (3)  to  (7).  respectively,  of 
subsec.  (b).  See  above. 

Par.  (h).  Pub.  L.  101-624.  §  2388(d)(l)(A)(iv).  which 
directed  substitution  of  "not"  for  "Not"  before  "re- 
quire", was  repealed  by  Pub.  L.  102-237. 
§  501(c)(2)(B)(iii). 

Pub.  L.  101-624.  §  1805(c)(5),  which  redesignated  par. 
(i)  as  (h),  was  repealed  by  Pub.  L.  102-237, 
§  501(c)(2)(A). 

Pub.  L.  101-624.  §  1805(b).  as  amended  by  Pub.  L. 
102-237.  §  501(c)(2)(A).  redesignated  par.  (i)  as  (h)  and 
struck  out  par.  (h)  which  read  as  follows:  "Not  require 
borrowers  to  pay  interest  accrued  after  December  31. 
1972.  on  interest  which  is  not  more  than  90  days  over- 
due on  any  loan  held  or  insured  by  the  Farmers  Home 
Administration;". 

Pars.  (i).  (j).  Pub.  L.  101-624.  §  1805(c)(5).  which  re- 
designated pars,  (i)  and  (j)  as  (h)  and  (i).  respectively, 
was  repealed  by  Pub.  L.  102-237,  §  501(c)(2)(A). 

Pub.  L.  101-624,  §  1805(b),  as  amended  by  Pub.  L. 
102-237,  §  501(c)(2)(A),  redesignated  pars,  (i)  and  (j)  as 
(h)  and  (i),  respectively.  Pars,  (h)  and  (i)  subsequently 
redesignated  pars.  (8)  and  (9)  of  subsec.  (b).  See  above. 

Effective  Date  of  1991  Amendment 

Amendment  by  section  501(c)  of  Pub.  L.  102-237  ef- 
fective as  if  included  in  the  provision  of  the  Food,  Ag- 
riculture, Conservation,  and  Trade  Act  of  1990,  Pub.  L. 
101-624,  to  which  the  amendment  relates,  and  amend- 
ment by  section  701(h)(1)(E)  of  Pub.  L.  102-237  to  any 
provision  specified  therein  effective  as  if  included  in 
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act  that  added  provision  so  specified  at  the  time  such 
act  became  law,  see  section  1101(b)(3),  (c)  of  Pub.  L. 
102-237.  set  out  as  a  note  under  section  1421  of  this 
title. 

§  1981a.  Loan  moratorium  and  policy  on  foreclosures 

In  addition  to  any  other  authority  that  the 
Secretary  may  have  to  defer  principal  and  in- 
terest and  forego  foreclosure,  the  Secretary 
may  permit,  at  the  request  of  the  borrower,  the 
deferral  of  principal  and  interest  on  any  out- 
standing loan  made,  insured,  or  held  by  the 
Secretary  under  this  chapter,  or  under  the  pro- 
visions of  any  other  law  administered  by  the 
Farmers  Home  Administration  or  by  the  Rural 
Development  Administration,  and  may  forego 
foreclosure  of  any  such  loan,  for  such  period  as 
the  Secretary  deems  necessary  upon  a  showing 
by  the  borrower  that  due  to  circumstances 
beyond  the  borrower's  control,  the  borrower  is 
temporarily  imable  to  continue  making  pay- 
ments of  such  principal  and  interest  when  due 
without  unduly  impairing  the  standard  of  living 
of  the  borrower.  The  Secretary  may  permit  in- 
terest that  accrues  during  the  deferral  period 
on  any  loan  deferred  imder  this  section  to  bear 
no  interest  during  or  after  such  period:  Provid- 
ed, That  if  the  security  instrument  securing 
such  loan  is  foreclosed  such  interest  as  is  in- 
cluded in  the  purchase  price  at  such  foreclosure 
shall  become  part  of  the  principal  and  draw  in- 
terest from  the  date  of  foreclosure  at  the  rate 
prescribed  by  law. 

(As  amended  Pub.  L.  101-624,  title  XXIII, 
§  2303(b),  Nov.  28,  1990,  104  Stat.  3981.) 

Amendments 

1990— Pub.  L.  101-624  inserted  "or  by  the  Rural  De- 
velopment Administration"  after  "Farmers  Home  Ad- 
ministration". 

Similar  Provisions 

Similar  provisions  were  contained  in  the  following 
appropriation  acts: 
Pub.  L.  102-142,  title  III.  Oct.  28,  1991.  105  Stat.  902. 
Pub.  L.  101-506,  title  II.  Nov.  5.  1990.  104  Stat.  1333. 
Pub.  L.  101-161.  title  II.  Nov.  21.  1989,  103  Stat.  969. 

§  1981d.  Notice  of  loan  service  programs 

ISee  main  edition  for  text  o/(a)] 
(b)  Contents 

The  notice  required  under  subsection  (a)  of 
this  section  shall— 

(1)  include  a  summary  of  all  primary  loan 
service  programs,  preservation  loan  service 
programs,  debt  settlement  programs,  and 
appeal  procedures,  including  the  eligibility 
criteria,  and  terms  and  conditions  of  such 
programs  and  procedures; 

ISee  main  edition  for  text  ofi2)  to  (6);  (c)  and 
id)! 

(e)  Consideration  of  borrowers  for  loan  service  pro- 
grams 

The  Secretary  shall  consider  a  farmer  pro- 
gram borrower  for  all  loan  service  programs  if, 
within  60  days  after  receipt  of  the  notice  re- 
quired in  this  section,  the  borrower  requests 
such  consideration  in  writing.  In  considering  a 


borrower  for  loan  service  programs,  the  Secre- 
tary shall  place  the  highest  priority  on  the 
preservation  of  the  borrower's  farming  oper- 
ations. 

(As  amended  Pub.  L.  101-624,  title  XVIII, 
§  1807,  Nov.  28,  1990,  104  Stat.  3819.) 

Amendments 

1990— Subsec.  (b)(1).  Pub.  L.  101-624.  §  1807(1).  in- 
serted "debt  settlement  programs."  after  "preserva- 
tion loan  service  programs". 

Subsec.  (e).  Pub.  L.  101-624,  §  1807(2),  substituted 
"60  days"  for  "45  days". 

Effective  Date  of  1990  Amendment 

Amendment  by  section  1807(1)  of  Pub.  L.  101-624  ef- 
fective 120  days  after  Nov.  28.  1990.  see  section  1861(b) 
of  Pub.  L.  101-624.  set  out  as  a  note  under  section  2001 
of  this  title. 

§  1981e.  Planting  and  production  history  guidelines 

(a)  In  general 

The  Secretary  shall  ensure  that  appropriate 
procedures,  including  to  the  extent  practicable 
onsite  inspections,  or  use  of  coimty  or  State 
yield  averages,  are  used  in  calculating  future 
yields  for  an  applicant  for  a  loan,  when  an  ac- 
curate projection  cannot  be  made  because  the 
applicant's  past  production  history  has  been  af- 
fected by  natural  disasters  declared  under  the 
Disaster  Relief  Act  of  1974  ^  [42  U.S.C.  5121  et 
seq.]. 

(b)  Calculation  of  yields 

(1)  In  general 

For  purposes  of  averaging  past  yields  of  the 
farm  of  a  borrower  or  applicant  over  a  period 
of  crop  years  to  calculate  future  yields  for  the 
farm  under  this  chapter  (except  for  loans 
under  subchapter  III  of  this  chapter),  the 
Secretary  shall  permit  the  borrower  or  appli- 
cant to  exclude  the  crop  year  with  the  lowest 
actual  or  county  average  yield  for  the  farm 
from  the  calculation,  if  the  borrower  or  appli- 
cant was  affected  by  a  disaster  during  at  least 
2  of  the  crop  years  during  the  period. 

(2)  Affected  by  a  disaster 

For  purposes  of  paragraph  (1),  a  borrower 
or  applicant  was  affected  by  a  disaster  if  the 
Secretary  finds  that  the  borrower  or  appli- 
cant's farming  operations  have  been  substan- 
tially affected  by  a  natural  disaster  in  the 
United  States  or  by  a  major  disaster  or  emer- 
gency designated  by  the  President  under  the 
Disaster  Relief  and  Emergency  Assistance 
Act  1  (42  U.S.C.  5121  et  seq.),  including  a  bor- 
rower or  applicant  who  has  a  qualifying  loss 
but  is  not  located  in  a  designated  or  declared 
disaster  area. 

(3)  Application  of  subsection 

Paragraph  (1)  shall  apply  to  all  actions 
taken  by  the  Secretary  to  carry  out  this  chap- 
ter (except  for  loans  under  subchapter  III  of 
this  chapter)  that  involve  the  yields  of  a  farm 
of  a  borrower  or  applicant,  including  making 
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loans  and  loan  guarantees,  servicing  loans, 
and  making  credit  sales. 

(As  amended  Pub.  L.  102-237,  title  V, 
§  501(d)(1),  Dec.  13,  1991, 105  Stat.  1866.) 

References  in  Text 

The  Disaster  Relief  Act  of  1974  and  the  Disaster 
Relief  and  Emergency  Assistance  Act,  referred  to  in 
subsecs.  (a)  and  (b)(2),  are  references  to  Pub.  L. 
93-288,  May  22,  1974,  88  Stat.  143,  as  amended,  which 
is  classified  principally  to  chapter  68  (§  5121  et  seq.)  of 
Title  42,  The  Public  Health  and  Welfare.  The  1974  Act 
was  renamed  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  and  was  substantially 
revised  by  Pub.  L.  100-707,  Nov.  23,  1988,  102  Stat. 
4689.  Section  102(b)  of  Pub.  L.  100-707  provided  that  a 
reference  in  any  other  law  to  a  provision  of  the  Disas- 
ter Relief  Act  of  1974  shall  be  deemed  to  be  a  refer- 
ence to  such  provision  of  the  Robert  T.  Stafford  Disas- 
ter Relief  and  Emergency  Assistance  Act.  For  com- 
plete classification  of  this  Act  to  the  Code,  see  Short 
Title  note  set  out  under  section  5121  of  Title  42  and 
Tables. 

For  definition  of  "this  chapter",  referred  to  in 
subsec.  (b)(1),  (3),  see  note  set  out  under  section  1921 
of  this  title. 

Amendicents 

1991— Pub.  L.  102-237  designated  existing  provisions 
as  subsec.  (a),  inserted  heading,  and  added  subsec.  (b). 

Effective  Date  of  1991  Abiendbient 

Section  501(d)(3)  of  Pub.  L.  102-237  provided  that: 
"(A)  In  general.— Except  as  provided  in  subpara- 
graph (B),  the  amendment  made  by  paragraph  (1) 
[amending  this  section]  shall  become  effective  on  the 
date  of  publication  of  the  Interim  regulations  issued 
pursuant  to  paragraph  (2)(A)  [set  out  below]. 

"(B)  Exception.— The  amendment  made  by  para- 
graph (1)  shall  apply  to  each  primary  loan  servicing 
application  submitted  on  or  after  the  date  of  enact- 
ment of  this  Act  [Dec.  13, 1991]." 

Regulations 

Section  501(d)(2)  of  Pub.  L.  102-237  provided  that: 
"(A)  Interim  regulations.- Notwithstanding  section 
553  of  title  5,  United  States  Code,  as  soon  as  practica- 
ble after  the  date  of  enactment  of  this  Act  [Dec.  13, 
1991]  and  without  a  requirement  for  prior  public 
notice  and  comment,  the  Secretary  of  Agriculture 
shall  issue  interim  regulations  that  provide  for  the  im- 
plementation of  the  amendment  made  by  paragraph 
(1)  [amending  this  section]  beginning  in  crop  year 
1992. 

"(B)  Final  regulations.— The  Secretary  of  Agricul- 
ture shall  provide  for  public  notice  and  comment 
before  the  issuance  of  final  regulations  to  implement 
the  amendment  made  by  paragraph  (1).*' 

§  1981f.  Underwriting  forms  and  standards 

In  the  administration  of  this  chapter,  the 
Secretary  shall,  to  the  extent  practicable,  use 
underwriting  forms,  standards,  practices,  and 
terminology  similar  to  the  forms,  standards, 
practices,  and  terminology  used  by  lenders  in 
the  private  sector. 

(Pub.  L.  87-128.  title  III,  §  331F,  as  added  Pub. 
L.  101-624,  title  XVIII,  §  1808(a),  Nov.  28,  1990, 
104  Stat.  3820.) 

References  in  Text 

For  definition  of  "this  chapter",  referred  to  in  text, 
see  note  set  out  imder  section  1921  of  this  title. 

Regulations 

Section  1808(b)  of  Pub.  L.  101-624  provided  that: 
"The  Secretary  of  Agriculture  shall  not  issue  final  reg- 


ulations providing  for  the  use  of  ratios  and  standards 
for  determining  the  degree  of  potential  loan  risk 
under  section  33  IF  of  the  Consolidated  Farm  and 
Rural  Development  Act  [7  U.S.C.  1981f]  (as  added  by 
subsection  (a)  of  this  section),  prior  to  the  submission 
of  the  study  and  report  on  the  effects  of  the  regula- 
tions required  by  section  621  of  the  Agricultural 
Credit  Act  of  1987  (7  U.S.C.  1989  note)." 

§  1982.  County  committees 

(a)  Election  and  appointment;  term;  alternates;  re- 
moval for  cause;  regulations 

LSee  main  edition  for  text  ofiDto  (5)] 

(4)  Not  more  than  one  farmer  eligible  for  a 
loan  made  or  insured  under  subchapter  I  of  this 
chapter  may  be  elected  to  serve  on  a  county 
committee  at  the  same  time. 

[/See  main  edition  for  text  ofi5)l 

(6)  The  Secretary  shall  provide  for  the  mail- 
ing of  ballots  to  persons  eligible  to  vote  for  the 
election  of  county  committee  members  only  if 
the  mailing  of  the  ballots  coincides  with  the 
mailing  of  ballots  under  other  programs  admin- 
istered by  the  Secretary. 

ISee  main  edition  for  text  ofih)  and  (c)] 
(d)  Training  of  committee  members 

(1)  The  Secretary  shall  provide  annual  train- 
ing of  county  committee  members  on  the  job 
responsibilities  of  the  members  under  this 
chapter. 

(2)  The  Secretary  shall  develop  and  provide  a 
county  committee  training  manual  to  all 
county  committee  members  and  shall  update 
the  manual  in  a  timely  manner  to  reflect 
changes  in  law  or  regulations. 

(As  amended  Pub.  L.  101-624,  title  XVIII, 
§  1809,  Nov.  28,  1990,  104  Stat.  3820.) 

References  in  Text 

For  definition  of  "this  chapter",  referred  to  in  sub- 
secs. (a)  and  (d)(1),  see  note  set  out  imder  section  1921 
of  this  title. 

Amendbients 

1990— Subsec.  (a)(4).  Pub.  L.  101-624,  §  1809(a).  in- 
serted "be  elected  to"  before  "serve". 

Subsec.  (a)(6).  Pub.  L.  101-624,  §  1809(b),  added  par. 
(6). 

Subsec.  (d).  Pub.  L.  101-624.  §  1809(c),  added  subsec. 
(d). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1981,  1986, 
2006a,  2006b  of  this  title. 

§  1983.  Special  conditions  and  limitations  on  loans 

In  connection  with  loans  made  or  insured 
under  this  chapter,  the  Secretary  shall  re- 
quire— 

(1)  the  applicant  (A)  to  certify  in  writing, 
and  the  Secretary  shall  determine,  that  he  is 
unable  to  obtain  sufficient  credit  elsewhere  to 
finance  his  actual  needs  at  reasonable  rates 
and  terms,  taking  into  consideration  prevail- 
ing private  and  cooperative  rates  and  terms  in 
the  commimity  in  or  near  which  the  appli- 
cant resides  for  loans  for  similar  purposes  and 
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periods  of  time,  and  (B)  to  furnish  a  written 
statement  showing  the  applicant's  net  worth; 

(2)(A)(i)  for  loans  (other  than  under  sec- 
tions 1926,  1932,  1944,  and  1961(a)(2)  of  this 
title),  the  county  committee  to  certify  in  writ- 
ing that  the  applicant  meets  the  eligibility  re- 
quirements for  the  loan,  and  has  the  charac- 
ter, industry,  and  ability  to  carry  out  the  pro- 
posed operations,  and  will  in  the  opinion  of 
the  county  committee  honestly  endeavor  to 
carry  out  the  applicant's  undertakings  and 
obligations; 

(ii)  for  loans  under  sections  1926, 1932, 1944, 
and  1961(a)(2)  of  this  title,  the  recommenda- 
tion of  the  coimty  committee  as  to  the 
making  or  insuring  of  the  loan;  and 

(iii)  for  all  loans,  the  certification  of  eligibil- 
ity imder  this  subsection  shall  continue  in 
effect  for  a  period  of  not  to  exceed  2  years  as 
the  committee  may  determine  appropriate; 
and 

(B)  the  Secretary  may  provide  a  procedure 
for  appeal  and  review  of  any  determination 
relating  to  a  certification  or  recommendation 
required  to  be  made  by  the  coimty  committee, 
and  for  reversal  or  modification  thereof 
should  the  facts  warrant  such  action; 

(3)  except  for  guaranteed  loans,  an  agree- 
ment by  the  borrower  that  if  at  any  time  it 
shall  appear  to  the  Secretary  that  the  bor- 
rower may  be  able  to  obtain  a  loan  from  a 
production  credit  association,  a  Federal  land 
bank,  or  other  responsible  cooperative  or  pri- 
vate credit  source  (or,  in  the  case  of  a  borrow- 
er under  section  1934  of  this  title,  the  borrow- 
er may  be  able  to  obtain  a  loan  under  section 
1922  of  this  title),  at  reasonable  rates  and 
terms  for  loans  for  similar  purposes  and  peri- 
ods of  time,  the  borrower  will,  upon  request 
by  the  Secretary,  apply  for  and  accept  such 
loan  in  sufficient  amount  to  repay  the  Secre- 
tary or  the  insured  lender,  or  both,  and  to 
pay  for  any  stock  necessary  to  be  purchased 
in  a  cooperative  lending  agency  in  connection 
with  such  loan; 

(4)  such  provision  for  supervision  of  the 
borrower's  operations  as  the  Secretary  shall 
deem  necessary  to  achieve  the  objectives  of 
the  loan  and  protect  the  interests  of  the 
United  States;  and 

(5)  the  applications  of  veterans  for  loans 
under  subchapter  I  or  II  of  this  chapter  to  be 
given  preference  over  similar  applications  of 
nonveterans  on  file  in  any  county  or  area 
office  at  the  same  time.  Veterans  as  used 
herein  shall  mean  persons  who  served  in  the 
Armed  Forces  of  the  United  States  during 
any  war  between  the  United  States  and  any 
other  nation,  during  the  Korean  conflict  or 
the  Vietnam  era  and  who  were  discharged  or 
released  therefrom  imder  conditions  other 
than  dishonorable. 

(As  amended  Pub.  L.  101-624,  title  XVIII, 
§  1810,  title  XXIII,  §  2388(e),  Nov.  28,  1990.  104 
Stat.  3820,  4053;  Pub.  L.  102-237,  title  V, 
§  501(e),  Dec.  13,  1991,  105  Stat.  1867.) 

References  in  Text 

For  definition  of  "this  chapter**,  referred  to  in  intro- 
ductory clause  and  par.  (5),  see  note  set  out  under  sec- 
tion 1921  of  this  title. 


Amendments 

1991— Par.  (2)(A).  Pub.  L.  102-237  redesignated  els. 
(1)  to  (3)  as  (i)  to  (iii),  respectively. 

1990— Pub.  L.  101-624,  S  2388(e),  redesignated  pars, 
(a)  to  (e)  as  (1)  to  (5).  respectively,  and  in  par.  (1)  re- 
designated subpars.  (1)  and  (2)  as  (A)  and  (B),  respec- 
tively; in  par.  (2)  redesignated  subpars.  (1)  and  (2)  as 
(A)  and  (B),  respectively,  and  in  subpar.  (A)  redesig- 
nated els.  (A)  to  (C)  as  (1)  to  (3).  respectively;  in  par. 
(3)  made  technical  amendments  to  references  to  sec- 
tions 1934  and  1922  of  this  title  involving  original  act 
and  requiring  no  change  in  text;  and  in  par.  (5)  made 
technical  amendments  to  reference  to  subchapter  I  or 
II  of  this  chapter  involving  original  act  and  requiring 
no  change  in  text. 

Pub.  L.  101-624,  §  1810,  amended  par.  (b)  generally. 
Prior  to  amendment,  par.  (b)  read  as  foUows:  "except 
for  loans  under  sections  1926.  1932,  1944  and 
1961(a)(2)  of  this  title,  the  county  committee  to  certify 
in  writing  that  the  applicant  meets  the  eligibUity  re- 
quirements for  the  loan,  and  has  the  character,  indus- 
try, and  ability  to  carry  out  the  proposed  operations, 
and  will,  in  the  opinion  of  the  committee,  honestly  en- 
deavor to  carry  out  his  undertakings  and  obligations; 
and  for  loans  imder  section  1961(a)(2)  of  this  title,  the 
Secretary  shall  require  the  recommendation  of  the 
county  committee  as  to  the  making  or  insuring  of  the 
loan:  Provided,  That  the  Secretary  may  provide  a  pro- 
cedure for  appeal  and  review  of  any  determination  re- 
lating to  a  certification  or  recommendation  required  to 
be  made  by  the  county  committee,  and  for  reversal  or 
modification  thereof  should  the  facts  warrant  such 
action;". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Pood,  Agricultiu-e,  Conserva- 
tion, and  Trade  Act  of  1990,  Pub.  L.  101-624.  to  which 
the  amendment  relates,  see  section  1101(b)(3)  of  Pub. 
L.  102-237,  set  out  as  a  note  under  section  1421  of  this 
title. 

§  1983a.  Prompt  approval  of  loans  and  loan  guaran- 
tees 

(a)  Applications;  time  for  action  by  Secretary;  notice; 
statement  of  reasons 

ISee  main  edition  for  text  ofiDto  (5)1 

(4)(A)  Notwithstanding  paragraph  (1),  each 
application  for  a  loan  or  loan  guarantee  under 
section  1932(a)  of  this  title,  or  for  a  loan  under 
section  1926(a)  of  this  title,  that  is  to  be  disap- 
proved by  the  Secretary  solely  because  the  Sec- 
retary lacks  the  necessary  amount  of  funds  to 
make  the  loan  or  guarantee  shall  not  be  disap- 
proved but  shall  be  placed  in  pending  status. 

(B)  The  Secretary  shall  retain  the  pending 
application  and  reconsider  the  application  be- 
ginning on  the  date  that  sufficient  funds 
become  available. 

(C)  Not  later  than  60  days  after  funds  become 
available  regarding  each  pending  application, 
the  Secretary  shall  notify  the  applicant  of  the 
approval  or  disapproval  of  fiinding  for  the  ap- 
plication. 

ISee  main  edition  for  text  o/(5)] 

(c)  Reconsideration  of  applications;  time  for  action 
by  Secretary 

If  an  application  for  a  loan  or  loan  guarantee 
under  this  chapter  is  disapproved  by  the  Secre- 
tary, but  such  action  is  subsequently  reversed 
or  revised  as  the  result  of  an  appeal  within  the 
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Department  of  Agriculture  or  to  the  courts  of 
the  United  States  and  the  application  is  re- 
turned to  the  Secretary  for  further  consider- 
ation, the  Secretary  shall  act  on  the  application 
and  provide  the  applicant  with  notice  of  the 
action  within  15  days  after  return  of  the  appli- 
cation to  the  Secretary. 

iSee  main  edition  for  text  of  id)  and  (c)] 

(As  amended  Pub.  L.  101-624.  title  XVIII, 
§  1811,  title  XXIII,  §  2388(f),  Nov.  28,  1990,  104 
Stat.  3821,  4053.) 

Amendments 

1990-Subsec.  (a)(4).  Pub.  L.  101-624,  §  1811,  added 
par.  (4). 

Subsec.  (c).  Pub.  L.  101-624,  §  2388(f),  substituted 
"If"  for  "In". 

§  1983b.  Appeals 

iSee  main  edition  for  text  o/(a)  to  id)l 

(e)  Hearing  officers;  hearings:  recordation,  transcript, 
and  record 

ISee  main  edition  for  text  ofiDto  (5)1 

(4)  Except  as  provided  in  paragraph  (3)  and  in 
the  regulations  of  the  Secretary  governing  the 
right  of  the  Secretary  to  seek  review  of  appeal 
decisions  under  this  chapter,  a  county  commit- 
tee or  employee  of  the  Farmers  Home  Adminis- 
tration shall,  on  having  a  case  returned  pursu- 
ant to  the  decision  of  a  hearing  officer.  State 
director,  or  the  director  of  the  national  appeals 
division,  implement  the  decision  within  a  rea- 
sonable period  of  time. 

iSee  main  edition  for  text  of  if)  and  (gr)] 

(As  amended  Pub.  L.  101-624,  title  XVIII, 
§  1812,  Nov.  28,  1990,  104  Stat.  3821.) 

References  in  Text 

For  definition  of  "this  chapter",  referred  to  in  sub- 
sees,  (a)  and  (e)(4),  see  note  set  out  under  section  1921 
of  this  title. 

Amendments 

1990~Subsec.  (e)(4).  Pub.  L.  101-624  added  par.  (4). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1985,  2000, 
2001  of  this  title;  title  25  section  493. 

§1985.  Security  servicing;  operation  or  lease  of 
realty;  disposition  of  surplus  property;  convey- 
ance of  complete  interest  of  United  States;  ease- 
ments; condemnations;  farmland  sales  and  leases; 
management  contracts;  installments,  selection  of 
purchasers,  subdivisions,  announcements,  conser- 
vation practices,  and  adverse  effects  prohibition; 
normal  security  Income;  conservation  easements 
on  wetlands  on  Inventoried  property 

(a)  The  Secretary  is  authorized  and  empow- 
ered to  make  advances,  without  regard  to  any 
loan  or  total  indebtedness  limitation,  to  pre- 
serve and  protect  the  security  for  or  the  lien  or 
priority  of  the  lien  securing  any  loan  or  other 
indebtedness  owing  to,  insured  by,  or  acquired 
by  the  Secretary  under  this  chapter  or  imder 
any  other  programs  administered  by  the  Farm- 
ers Home  Administration  or  the  Rural  Develop- 


ment Administration;  to  bid  for  and  purchase 
at  any  execution,  foreclosure,  or  other  sale  or 
otherwise  to  acquire  property  upon  which  the 
United  States  has  a  lien  by  reason  of  a  Judg- 
ment or  execution  arising  from,  or  which  is 
pledged,  mortgaged,  conveyed,  attached,  or 
levied  upon  to  secure  the  payment  of,  any  such 
indebtedness  whether  or  not  such  property  is 
subject  to  other  liens,  to  accept  title  to  any 
property  so  purchased  or  acquired;  and  to  sell, 
manage,  or  otherwise  dispose  of  such  property 
as  hereinafter  provided. 

{.See  main  edition  for  text  o/(5)] 

(c)(1)  Except  as  provided  in  subsection  (e)  of 
this  section,  the  Secretary  may  determine 
whether  real  property  administered  under  this 
chapter  is  suitable  for  disposition  to  persons  eli- 
gible for  assistance  under  the  provisions  of  any 
law  administered  by  the  Farmers  Home  Admin- 
istration or  the  Rural  Development  Administra- 
tion. The  County  Committee  shall  classify  or 
reclassify  real  property  (including  real  property 
administered  by  the  Secretary  on  January  6, 
1988)  that  is  farmland,  as  being  suitable  for 
farming  operation  for  such  disposition  unless 
the  property,  including  property  subdivided  in 
accordance  with  subsection  (e)(5)  of  this  sec- 
tion, cannot  be  used  to  meet  any  of  the  pur- 
poses of  section  1923  of  this  title  (including 
being  used  as  a  start-up  or  add-on  parcel  of 
farmland).  Any  property  which  the  Secretary 
determines  to  be  suitable  for  such  purposes 
shall,  whenever  practicable,  be  sold  by  the  Sec- 
retary as  expeditiously  as  possible  to  such  eligi- 
ble persons  in  a  manner  consistent  with  such 
provisions.  Real  property  which  is  not  deter- 
mined suitable  for  ssde  to  such  eligible  persons 
or  which  has  not  been  purchased  by  such  per- 
sons within  a  period  of  12  months  from  the 
date  first  published  under  paragraph  (2)(D), 
shall  be  sold  by  the  Secretary  after  public 
notice  at  public  sale  and,  if  no  acceptable  bid  is 
received  then  by  negotiated  sale,  at  the  best 
price  obtainable  for  cash  or  on  secured  credit 
without  regard  to  the  laws  governing  the  dispo- 
sition of  excess  or  surplus  property  of  the 
United  States.  The  terms  of  such  sale  shall  re- 
quire an  initial  downpayment  and  the  remain- 
der of  the  sales  price  payable  in  installments 
with  interest  on  unpaid  balance  at  the  rate  de- 
termined by  the  Secretary,  but  not  in  any  event 
at  rates  and  terms  more  favorable  than  those 
legally  permissible  for  eligible  borrowers.  Any 
conveyances  under  this  section  shall  include  all 
of  the  interest  of  the  United  States,  including 
mineral  rights,  other  than  easements  acquired 
under  section  1997  of  this  title.  Notwithstand- 
ing the  preceding  sentence,  the  Secretary  may 
for  conservation  purposes  grant  or  sell  an  ease- 
ment, restriction,  development  rights,  or  the 
equivalent  thereof,  to  a  unit  of  local  or  State 
government  or  a  private  nonprofit  organization 
separately  from  the  underlying  fee  or  sirni  of 
all  other  rights  possessed  by  the  United  States. 

(2)(A)  Notwithstanding  any  other  provision 
of  law,  the  Secretary  shall  sell  suitable  farm- 
land administered  imder  this  chapter  to  per- 
sons in  the  following  order: 


11985 


TITLE  7~AGRICULTURE 


Page  598 


(i)  Qualified  beginning  fanners  or  ranchers 
(as  defined  pursuant  to  section  1991(a)(8)  of 
this  title),  as  of  the  time  immediately  after 
such  contract  for  sale  or  lease  is  entered  into, 
as  determined  by  the  county  committee. 

(ii)  Operators,  as  of  the  time  immediately 
after  such  contract  for  sale  or  lease  is  entered 
into,  of  not  larger  than  family  sized  farms,  as 
determined  by  the  county  committee. 

(B)  In  selling  such  land,  the  county  commit- 
tee shall— 

(i)  grant  a  priority  to  persons  eligible  for 
loans  under  subchapter  I  of  this  chapter,  in- 
cluding individuals  approved  for,  but  who,  as 
of  January  6,  1988,  have  not  yet  received, 
such  loans; 

(ii)  offer  such  land— 

(I)  for  sales  pursuant  to  subsection 
(e)(1)(C)  of  this  section,  at  a  price  not  great- 
er than  that  which  reflects  the  appraised 
market  value  of  such  farmland;  and 

(II)  for  all  other  sales,  at  a  price  not 
greater  than  that  which  reflects  the  fair 
market  value  of  such  land  as  determined  by 
bids  after  advertising  or  by  negotiated  sale; 

(iii)  select  from  among  qualified  applicants 
the  applicant  who  has  the  greatest  need  for 
farm  income  and  best  meets  the  criteria  for 
eligibility  to  receive  loans  under  subchapter  I 
of  this  chapter,  except  that  if  the  committee 
determines  that  two  or  more  applicants  meet 
the  loan  eligibility  criteria,  the  committee 
shall  select  between  the  qualified  applicants 
on  a  random  basis;  and 

(iv)  publish  or  cause  to  be  published  three 
consecutive  weekly  announcements  at  least 
twice  annually  of  the  availability  of  such 
farmland,  in  at  least  one  newspaper  that  is 
widely  circulated  in  the  county  in  which  the 
land  is  located  until  the  property  is  sold. 

{See  main  edition  for  text  ofid)! 

(e)(l)(A)(i)  During  the  180-day  period  begin- 
ning on  the  date  of  acquisition,  or  during  the 
applicable  period  under  State  law,  the  Secre- 
tary shall  allow  ^  borrower-owner  (as  defined  in 
subparagraph  (P)^  to  purchase  or  lease  such 
property,  if  such  borrower-owner  has  acted  in 
good  faith  with  the  Secretary,  as  defined  in  reg- 
ulations issued  by  the  Secretary,  in  connection 
with  such  loan. 

iSee  main  edition  for  text  of  iii)  and  iiii)'\ 

(iv)  In  the  case  of  real  property  described  in 
clause  (i)  that  was  acquired  by  the  Secretary 
before  January  6,  1988,  that  is  (or  has  been  at 
any  time  during  the  12-month  period  preceding 
November  28,  1990)  under  lease  to  a  person  de- 
scribed in  subparagraph  (C),  and  that  has  not 
been  conveyed  (or  contracted  to  be  conveyed) 
by  the  Secretary  prior  to  November  28,  1990, 
the  Secretary  shall,  during  the  30-day  period 
following  November  28,  1990.  make  the  person 
an  offer,  to  be  held  open  for  a  period  of  90 
days,  to  purchase  the  property  on  the  same 


» So  In  original.  Probably  should  be  "allow  the". 
*So  in  original.  Probably  should  be  followed  by  a  closing 
parenthesis. 


terms  and  conditions  that  such  offers  are  made 
in  the  case  of  property  coming  into  inventory 
on  or  after  November  28, 1990. 

ISee  main  edition  for  text  of{B)l 

(C)  The  Secretary  shall  give  preference  in  the 
sale  or  lease,  with  option  to  purchase,  of  prop- 
erty that  has  been  foreclosed,  purchased,  re- 
deemed, or  otherwise  acquired  by  the  Secretary 
to  persons  in  the  following  order: 

(i)  The  immediate  previous  borrower-owner 
of  the  acquired  property,  if  such  borrower- 
owner  has  acted  in  good  faith  with  the  Secre- 
tary, as  defined  in  regulations  issued  by  the 
Secretary,  in  connection  with  the  loan  of 
such  borrower-owner  for  which  such  property 
served  as  security. 

{.See  main  edition  for  text  of  iii)  and  iiii)!^ 

(iv)  Qualified  beginning  farmers  or  ranch- 
ers (as  defined  pursuant  to  section  1991(a)(8) 
of  this  title)  as  of  the  time  immediately  after 
such  contract  for  sale  or  lease  is  entered  into, 
of  not  larger  than  family-sized  farm  or  ranch- 
ing operations. 

(V)  Operators  (as  of  the  time  immediately 
after  such  sale  or  lease  is  entered  into)  of  not 
larger  than  family-size  farms. 

(D)  [See  main  edition  for  text  ofii)  to  (ir)] 
(X)  This  subparagraph  shall  apply  to  all  lands 

in  the  land  inventory  established  under  this 
chapter  (as  of  November  28,  1990)  that  were 
(immediately  prior  to  November  28,  1990) 
owned  by  an  Indian  borrower-owner  described 
in  clause  (i)  and  that  are  situated  within  an 
Indian  reservation  (as  defined  in  clause  (ii)),  re- 
gardless of  the  date  of  foreclosure  or  acquisi- 
tion by  the  Secretary.  The  Secretary  shall 
afford  an  opportunity  to  a  tribal  member,  an 
Indian  corporate  entity,  or  the  tribe  to  pur- 
chase or  lease  the  real  property  as  provided  in 
clause  (iii).  If  the  right  is  not  exercised  or  no 
expression  of  intent  to  exercise  such  right  is  re- 
ceived within  180  days  after  November  28,  1990, 
the  Secretary  shall  transfer  the  real  property 
to  the  Secretary  of  the  Interior  as  provided  in 
clause  (V). 

ISee  main  edition  for  text  ofiE)l 

(P)  As  used  in  this  paragraph,  the  term  "bor- 
rower-owner" means— 

(i)  a  borrower  from  whom  the  Secretary  ac- 
quired real  farm  or  ranch  property  (including 
the  principal  residence  of  the  borrower)  used 
to  seciu-e  any  loan  made  to  the  borrower 
imder  this  chapter;  or 

(ii)  in  any  case  in  which  an  owner  of  proper- 
ty pledged  the  property  to  secure  the  loan 
and  the  owner  is  different  than  the  borrower, 
the  owner. 

ISee  main  edition  for  text  of  (2)  and  (3)1 

(4)  ISee  main  edition  for  text  ofiA)! 

(B)  If  two  or  more  qualified  operators  of  not 
larger  than  family-size  farms  desire  to  pur- 
chase, or  lease  with  an  option  to  purchase,  such 
land,  the  appropriate  county  committee  shall 
randomly  select  the  operator  who  may  pur- 
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chase  such  land,  on  such  basis  as  the  Secretary 
may  prescribe  by  regulation,  in  accordance  with 
subsection  (c)(2)(B)(iii)  of  this  section. 

ISee  main  edition  for  text  of  (5)  to  (10);  (/)] 

(g)(1)  Subject  to  paragraphs  (2)  through  (5), 
in  the  disposal  of  real  property  under  this  sec- 
tion, the  Secretary  shall  establish  perpetual 
wetland  conservation  easements  to  protect  and 
restore  wetlands  or  converted  wetlands  that 
exist  on  inventoried  property,  as  determined  by 
the  Secretary  in  accordance  with  title  XII  of 
the  Pood  Security  Act  of  1985  (16  U.S.C.  3801  et 
seq.). 

(2)  In  establishing  the  wetland  conservation 
easements  on  land  that  is  considered  to  be  crop- 
land as  of  November  28,  1990,  the  Secretary 
shall  avoid,  to  the  extent  practicable,  an  ad- 
verse impact  on  the  productivity  of  the  crop- 
lands, as  provided  in  this  subsection. 

(3)  In  order  to  avoid  the  adverse  impact,  the 
Secretary  shall— 

(A)  not  establish  the  wetland  conservation 
easements  with  respect  to  wetlands  that  were 
converted  prior  to  December  23,  1985,  and 
that  have  been  in  cropland  use,  as  determined 
by  the  Secretary,  in  excess  of  10  percent  of 
the  existing  cropland  available  for  production 
of  agricultural  commodities  on  the  particular 
parcel  of  inventoried  property; 

(B)  not  establish  the  wetland  conservation 
easements  with  respect  to  wetlands  that  have 
been  frequently  planted  to  agricultural  com- 
modities and  wetlands  described  in  subpara- 
graph (A),  in  excess  of  20  percent  of  the  exist- 
ing cropland  available  for  production  of  agri- 
cultural commodities  on  the  particular  parcel 
of  inventoried  property; 

(C)  ensure  that  the  buffer  area  adjacent  to 
the  wetland  is  generally  not  more  than  100 
feet  in  average  width;  and 

(D)  ensure  that  access  to  other  portions  of 
the  property  for  farming  and  other  uses  is 
provided. 

(4)  The  wetland  conservation  easements  shall 
be  placed  on  wetlands  that  have  a  history  of 
haying  and  grazing,  as  determined  by  the  Sec- 
retary, except  that  in  no  case  shall  the  quantity 
of  the  wetland  subject  to  the  easements  exceed 
50  percent  of  the  existing  forage  lands  on  the 
parcel  of  inventoried  property.  All  haying  and 
grazing  practices  on  the  wetlands  (including 
the  timing  and  intensity  of  haying  and  grazing) 
shall  conform  to  forage  management  standards 
designed  to  protect  wetlands. 

(5)  If,  despite  the  limitations  contained  in 
paragraph  (3),  wetland  conservation  easements 
established  under  paragraph  (1)  would  prevent 
a  particular  parcel  of  inventoried  property  that 
is  to  be  sold  or  leased  to  a  borrower  described  in 
clause  (i),  (ii),  or  (iii)  of  subsection  (e)(1)(C)  of 
this  section,  or  to  a  borrower  who  is  a  beginning 
farmer  or  rancher,  from  being  a  marketable  ag- 
ricultural production  unit  that  is  comparable  to 
the  parcel  as  acquired,  the  Secretary  may— 

(A)  establish  wetland  conservation  ease- 
ments on  wetland  that  was  converted  prior  to 
December  23,  1985,  in  a  quantity  that  is  less 
than  10  percent  of  the  existing  croplands 
available  for  production  of  agricultural  com- 
modities on  the  particular  parcel;  and 


(B)  if  the  reduction  provided  in  subpara- 
graph (A)  is  not  applicable,  or  is  not  suffi- 
cient to  ensure  that  the  particular  parcel 
would  be  a  marketable  agricultural  produc- 
tion imit,  amend  the  wetland  conservation 
easements  established  on  the  wetlands  that 
have  been  frequently  planted  to  agricultural 
commodities  to  permit  the  production  of  agri- 
cultural commodities  (consistent  with  title 
XII  of  the  Pood  Security  Act  of  1985  [16 
U.S.C.  3801  et  seq.])  on  the  wetlands,  to  the 
extent  necessary  to  maintain  the  parcel  as  a 
marketable  agricultural  production  unit. 

(6)  The  Secretary  shall  provide  prior  written 
notification  to  a  borrower  considering  preserva- 
tion loan  servicing  that  a  wetlands  conservation 
easement  may  be  placed  on  land  for  which  the 
borrower  is  negotiating  a  lease  option. 

(7)  The  appraised  value  of  the  farm  shall  re- 
flect the  value  of  the  land  due  to  the  placement 
of  wetland  conservation  easements. 

(8)  Notwithstanding  the  limitations  described 
imder  paragraphs  (3)  and  (4),  the  limitations 
may  be  voluntarily,  knowingly  waived  by  any 
person  with  respect  to  real  property  described 
in  paragraph  (3)  or  (4). 

(As  amended  Pub.  L.  101-624,  title  XVIII, 
§§  1813(a)-(h)(l),  1816(e),  title  XXIII, 
§§  2303(c),  2388(g),  Nov.  28,  1990,  104  Stat. 
3821-3823,  3827,  3981,  4053;  Pub.  L.  102-237, 
title  V,  §  501(f),  Dec.  13,  1991,  105  Stat.  1867.) 

References  in  Text 

The  Pood  Security  Act  of  1985,  referred  to  in  subsec. 
(g)(1),  (5)(B).  is  Pub.  L.  99-198.  Dec.  23,  1985,  99  Stat. 
1354,  as  amended.  Title  XII  of  the  Act,  popularly 
known  as  the  "Sodbuster  Law",  is  classified  principally 
to  chapter  58  (§  3801  et  seq.)  of  Title  16,  Conservation. 
For  complete  classification  of  this  Act  to  the  Code,  see 
Tables. 

Amendbients 

1991— Subsec.  (e)(l)(A)(i).  Pub.  L.  102-237, 
§  501(f)(1),  which  directed  the  substitution  of  "borrow- 
er-owner (as  defined  in  subparagraph  (P)"  for  "the 
borrower"  and  all  that  follows  through  "the  'borrow- 
er-owner')", was  executed  by  making  the  substitution 
for  "the  borrower  from  whom  the  Secretary  acquired 
real  farm  or  ranch  property  (including  the  principal 
residence  of  the  borrower)  used  to  secure  any  loan 
made  to  the  borrower  under  this  chapter  (hereinafter 
referred  to  in  this  paragraph  as  the  'borrower- 
owner*)". 

Subsec.  (e)(l)(P).  Pub.  L.  102-237,  1501(f)(2),  added 
subpar.  (P). 

1990— Subsec.  (a).  Pub.  L.  101-624.  §§  1813(a), 
2303(c)(1).  inserted  "or  the  Rural  Development  Ad- 
ministration" after  "Parmers  Home  Administration" 
and  substituted  "12  months  from  the  date  first  pub- 
lished under  paragraph  (2)(D)"  for  "three  years  from 
the  date  of  acquisition". 

Subsec.  (c)(1).  Pub.  L.  101-624.  §  2303(c)(2).  inserted 
"or  the  Rural  Development  Administration"  after 
"Parmers  Home  Administration". 

Subsec.  (c)(2)(A).  (B).  Pub.  L.  101-624.  §  1813(e)(1). 
added  subpar.  (A)  and  subpar.  (B)  introductory  provi- 
sions, redesignated  former  subpars.  (A)  through  (D)  as 
els.  (i)  through  (iv).  respectively,  of  subpar.  (B),  and 
struck  out  former  introductory  provisions  which  read 
as  follows:  "Notwithstanding  any  other  provision  of 
law.  the  Secretary  shall  sell  suitable  farmland  admin- 
istered imder  this  subchapter  to  operators  (as  of  the 
time  immediately  after  such  contract  for  sale  or  lease 
is  entered  into)  of  not  larger  than  family  sized  farms. 
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as  determined  by  the  county  committee.  In  selling 
such  land,  the  county  committee  shall—". 

Subsec.  (c)(2)(B)(ii).  Pub.  L.  101-624.  §  1813(g)(1). 
amended  cl.  (ii)  generally.  Prior  to  amendment,  cl.  (ii) 
read  as  follows:  "offer  suitable  land  at  a  price  not 
greater  than  that  which  reflects  the  appraised  market 
value  of  such  land;". 

Subsec.  (cK2)(B)(iii).  Pub.  L.  101-624.  §  1813(b)(1), 
inserted  before  semicolon  ".  except  that  if  the  com- 
mittee determines  that  two  or  more  applicants  meet 
the  loan  eligibility  criteria,  the  committee  shall  select 
between  the  qualified  applicants  on  a  random  basis". 

Subsec.  (cK2)(B)(iv).  Pub.  L.  101-624,  §  2388(g),  sub- 
stituted "cause"  for  "caused*'. 

Subsec.  (e)(l)(A)(i).  Pub.  L.  101-624,  §  1813(c).  substi- 
tuted "real  farm  or  ranch  property  (including  the 
principal  residence  of  the  borrower)"  for  "real  proper- 
ty". 

Pub.  L.  101-624.  §  1816(e)(1).  inserted  before  period 
at  end  ".if  such  borrower-owner  has  acted  in  good 
faith  with  the  Secretary,  as  defined  in  regulations 
issued  by  the  Secretary,  in  connection  with  such 
loan". 

Subsec.  (e)(l)(A)(iv).  Pub.  L.  101-624.  §  1813(d), 
added  cl.  (iv). 

Subsec.  (e)(l)(C)(i).  Pub.  L.  101-624,  §  1816(e)(2).  in- 
serted before  period  at  end  ",  if  such  borrower-owner 
has  acted  in  good  faith  with  the  Secretary,  as  defined 
in  regulations  issued  by  the  Secretary,  in  connection 
with  the  loan  of  such  borrower-owner  for  which  such 
property  served  as  security". 

Subsec.  (e)(l)(C)(iv),  (v).  Pub.  L.  101-624, 
§  1813(e)(2),  added  cl.  (iv)  and  redesignated  former  cl. 
(iv)  as  (V). 

Subsec.  (e)(l)(D)(x).  Pub.  L.  101-624,  §  1813(f), 
added  cl.  (x). 

Subsec.  (e)(4)(B).  Pub.  L.  101-624,  §  1813(g)(2),  redes- 
ignated subpar.  (C)  as  (B)  and  struck  out  former 
subpar.  (B)  which  read  as  follows:  "The  Secretary 
shall  offer  such  land  for  sale  to  operators  of  not  larger 
than  family-size  farms  at  a  price  that  reflects  the  aver- 
age annual  income  that  may  be  reasonably  anticipated 
to  be  generated  from  farming  such  land." 

Subsec.  (e)(4)(C).  Pub.  L.  101-624,  §  1813(g)(2),  redes- 
ignated former  subpar.  (C)  as  (B). 

Pub.  L.  101-624,  §  1813(b)(2),  substituted  "shall  ran- 
domly" for  "shall,  by  majority  vote,"  and  inserted 
",  in  accordance  with  subsection  (c)(2)(B)(iii)  of  this 
section". 

Subsec.  (g).  Pub.  L.  101-624,  §  1813(h)(1),  added 
subsec.  (g). 

Effective  Date  of  1990  Amendment 

Amendment  by  section  1816  of  Pub.  L.  101-624  appli- 
cable to  new  applications  submitted  under  section  2001 
of  this  title  on  or  after  Nov.  28,  1990,  see  section  1861 
of  Pub.  L.  101-624,  set  out  as  a  note  under  section  2001 
of  this  title. 

Completion  of  Sales  of  Farmers  Home 
Administration  Inventory  Farms 

Pub.  L.  102-142,  title  VII.  §  740.  Oct.  28,  1991.  105 
Stat.  915.  provided  that:  "Hereafter,  the  Secretary 
shall  complete  the  sales  of  Farmers  Home  Administra- 
tion inventory  farms,  in  accordance  with  the  law  and 
regulations  in  effect  before  November  28. 1990.  in  situ- 
ations in  which  a  Coimty  Committee,  acting  pursuant 
to  section  335  of  the  Consolidated  Farm  and  Rural  De- 
velopment Act  [7  U.S.C.  19853.  had  made  its  initial  se- 
lection of  a  buyer  before  November  28.  1990.  Such 
sales  shall  be  completed  as  soon  as  the  selection  deci- 
sion is  administratively  final  and  all  terms  and  condi- 
tions have  been  agreed  to.  In  carrying  out  sales  of  in- 
ventory property,  priority  shall  be  given  to  the  former 
owner  and  members  of  the  immediate  family." 

Farm  Ownership  Outreach  Program  to  Socially 
Disadvantaged  Individuals 

Section  623  of  Pub.  L.  100-233.  as  amended  by  Pub. 
L.  101-624.  title  XVIII.  §  1852,  Nov.  28,  1990,  104  Stat. 
3837,  provided  that: 


"(a)  In  General.— The  Secretary  of  Agricultiu-e,  in 
coordination  with  the  limited  resource  farmers'  initia- 
tive in  the  office  of  the  Director  of  the  Office  of  Advo- 
cacy and  Enterprise,  shall  establish  a  farm  ownership 
outreach  program  for  persons  who  are  members  of 
any  group  with  respect  to  which  an  individual  may  be 
identified  as  a  socially  disadvantaged  individual  under 
section  8(a)(5)  of  the  Small  Business  Act  (15  U.S.C. 
637(a)(5))  to  encourage  the  acquisition  of  inventory 
farmland  of  the  Farmers  Home  Administration  by— 
"(1)  informing  persons  eligible  for  assistance  under 
any  other  provision  of  this  Act  tsee  Short  Title  of 
1988  Amendment  note  set  out  under  section  2001  of 
Title  12.  Banks  and  Banking]  of— 

"(A)  the  possiblity  of  acquiring  such  inventory 
farmland;  and 

"(B)  various  farm  ownership  loan  programs;  and 

"(2)  providing  technical  assistance  to  such  persons 

in  the  acquisition  of  such  inventory  farmland. 

"(b)  AxTTHORizATioN  OF  APPROPRIATIONS.— There  are 

authorized  to  be  appropriated  to  carry  out  this  section 

$2,500,000  for  each  of  the  fiscal  years  1991  through 

1995." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1471,  1929a, 
1991.  2001  of  this  title. 

§  1988.  Appropriations 

(a)  Authorization 

There  is  authorized  to  be  appropriated  to  the 
Secretary  such  sums  as  the  Congress  may  from 
time  to  time  determine  to  be  necessary  to 
enable  the  Secretary  to  carry  out  the  purposes 
of  this  chapter  and  for  the  administration  of 
assets  transferred  to  the  Farmers  Home  Admin- 
istration or  the  Rural  Development  Administra- 
tion. 

ISee  main  edition  for  text  ofib)  to  (/)] 

(As   amended   Pub.    L.    101-624,    title   XXIII, 
§  2303(d),  Nov.  28,  1990,  104  Stat.  3981.) 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-624  inserted  "or  the 
Rural  Development  Administration"  after  "Farmers 
Home  Administration". 

§  1991.  Definitions 

(a)  As  used  in  this  chapter  (1)  the  term 
"farmers"  shall  be  deemed  to  include  persons 
who  are  engaged  in,  or  who,  with  assistance  af- 
forded under  this  chapter,  intend  to  engage  in, 
fish  farming,  (2)  the  term  "farming"  shall  be 
deemed  to  include  fish  farming,  (3)  the  term 
"owner-operator"  shall  include  in  the  State  of 
Hawaii  the  lessee-operator  of  real  property  in 
any  case  in  which  the  Secretary  determines 
that  such  real  property  cannot  be  acquired  in 
fee  simple  by  such  lessee-operator,  that  ade- 
quate security  is  provided  for  the  loan  with  re- 
spect to  such  real  property  for  which  such 
lessee-operator  applies  imder  this  chapter,  and 
that  there  is  a  reasonable  probability  of  accom- 
plishing the  objectives  and  repajnnent  of  such 
loan,  (4)  the  word  "insure"  as  used  in  this  chap- 
ter includes  guarantee,  which  means  to  guaran- 
tee the  payment  of  a  loan  originated,  held,  and 
serviced  by  a  private  financial  agency  or  other 
lender  approved  by  the  Secretary,  (5)  the  term 
"contract  of  insurance"  includes  a  contract  of 
guarantee,  (6)  the  terms  "United  States"  and 
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"State"  shall  include  each  of  the  several  States, 
the  Commonwealth  of  Puerto  Rico,  the  Virgin 
Islands  of  the  United  States,  Guam,  American 
Samoa,  the  Commonwealth  of  the  Northern 
Mariana  Islands,  and,  to  the  extent  the  Secre- 
tary determines  it  to  be  feasible  and  appropri- 
ate, the  Trust  Territory  of  the  Pacific  Islands, 

(7)  the  term  "joint  operation"  means  a  joint 
farming  operation  in  which  two  or  more  farm- 
ers work  together  sharing  equally  or  unequally 
land,  labor,  equipment,  expenses,  and  income, 

(8)  the  term  "beginning  farmer  or  rancher" 
means  such  term  as  defined  by  the  Secretary, 

(9)  the  term  "direct  loan"  means  a  loan  made 
or  insured  from  funds  in  the  account  created  by 
section  1929  of  this  title,  and  (10)  the  term 
"farmer  program  loan"  means  a  farm  owner- 
ship loan  (FO)  under  section  1923  of  this  title, 
operating  loan  (OL)  under  section  1942  of  this 
title,  soil  and  water  loan  (SW)  under  section 
1924  of  this  title,  recreation  loan  (RL)  under 
section  1924  of  this  title,*  emergency  loan  (EM) 
under  section  1961  of  this  title,  economic  emer- 
gency loan  (EE)  under  section  202  of  the  Emer- 
gency Agricultural  Credit  Adjustment  Act  (title 
II  of  Public  Law  95-334),  economic  opportxmity 
loan  (EO)  under  the  Economic  Opportunity  Act 
of  1961  (42  U.S.C.  2942),  softwood  timber  loan 
(ST)  under  section  1254  of  the  Food  Security 
Act  of  1985,  or  rural  housing  loan  for  farm  serv- 
ice buildings  (RHF)  under  section  1472  of  title 
42. 

ISee  main  edition  for  text  o/(5)] 

(As  amended  Pub.  L.  101-624,  title  XVIII, 
§  1814,  title  XXIII,  §  2388(h),  Nov.  28,  1990,  104 
Stat.  3824,  4053;  Pub.  L.  102-237,  title  VII, 
§  702(h)(1),  Dec.  13,  1991, 105  Stat.  1880.) 

References  in  Text 

Recreation  loan  (RL)  under  section  1924  of  this  title, 
referred  to  in  subsec.  (a)(10),  is  a  reference  to  former 
subsec.  (a)  of  section  1924  of  this  title  which  was  re- 
pealed by  Pub.  L.  102-237,  title  V.  §  501(a)(1).  Dec.  13. 
1991. 105  Stat.  1866. 

Section  202  of  the  Emergency  Agricultural  Credit 
Adjustment  Act,  referred  to  in  subsec.  (a)(10).  is  sec- 
tion 202  of  Pub.  L.  95-334.  title  II.  Aug.  4.  1978.  92 
Stat.  429.  as  amended,  which  was  set  out  in  a  note  pre- 
ceding section  1961  of  this  title  prior  to  repeal  by  Pub. 
L.  101-624.  title  XVIII.  §  1851.  Nov.  28.  1990.  104  Stat. 
3837. 

The  Economic  Opportxmity  Act  of  1961.  referred  to 
in  subsec.  (a)(10).  probably  means  the  Economic  Op- 
portunity Act  of  1964.  Pub.  L.  88-452.  Aug.  20.  1964,  78 
Stat.  508.  as  amended,  which  was  classified  generally 
to  chapter  34  (§  2701  et  seq.)  of  Title  42.  The  Public 
Health  and  Welfare,  prior  to  repeal,  except  for  titles 
VIII  and  X.  by  Pub.  L.  97-35,  title  VI.  §  683(a).  Aug.  13. 
1981.  95  Stat.  519.  Titles  VIII  and  X  of  the  Act  are 
classified  generally  to  subchapters  VIII  (§  2991  et  seq.) 
and  X  (§  2996  et  seq.)  of  chapter  34  of  Title  42.  For 
complete  classification  of  this  Act  to  the  Code,  see 
Tables. 

Section  1254  of  the  Food  Security  Act  of  1985,  re- 
ferred to  in  subsec.  (a)(10).  is  section  1254  of  Pub.  L. 
99-198,  title  XII.  Dec.  23.  1985.  99  Stat.  1517.  which 
amended  Pub.  L.  98-258.  §  608.  set  out  as  a  note  imder 
section  1981  of  this  title. 

Amendments 

1991--Subsec.  (a)(1).  (3).  Pub.  L.  102-237, 
§  702(h)(1)(A),  (B).  made  technical  amendment  to  di- 


*  See  References  in  Text  note  below. 


rectory  language  of  Pub.  L.  101-624.  §  2388(h)(1).  (2). 
See  1990  Amendment  note  below. 

Subsec.  (a)(5).  Pub.  L.  102-237,  §  702(h)(1)(C),  re- 
pealed Pub.  L.  101-624.  §  2388(h)(3).  See  1990  Amend- 
ment note  below. 

1990-Subsec.  (a)(1),  (3).  Pub.  L.  101-624. 
§  2388(h)(1).  (2).  as  amended  by  Pub.  L.  102-237. 
§  702(h)(1)(A).  (B).  struck  out  "and"  after  "fish  farm- 
ing." in  par.  (1).  and  "and"  after  "such  loan."  in  par. 
(3). 

Subsec.  (a)(5).  Pub.  L.  101-624.  §  2388(h)(3).  which 
directed  substitution  of  "  'contract  of  insurance* "  for 
"contract  of  insurance",  was  repealed  by  Pub.  L. 
102-237.  §  702(h)(1)(C).  See  Construction  of  1990 
Amendment  note  below. 

Subsec.  (a)(8)  to  (10).  Pub.  L.  101-624.  §  1814.  added 
pars.  (8)  to  (10). 

Effective  Date  of  1991  Amendbcent 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Pood,  Agriculture,  Conserva- 
tion, and  Trade  Act  of  1990.  Pub.  L.  101-624.  to  which 
the  amendment  relates,  see  section  1101(b)(7)  of  Pub. 
L.  102-237,  set  out  as  a  note  under  section  1421  of  this 
title. 

Construction  of  1990  Amendkient 

Section  702(h)(2)  of  Pub.  L.  102-237  provided  that: 
"The  Consolidated  Farm  and  Rural  Development  Act 
[see  Short  Title  note  set  out  under  section  1921  of  this 
title]  shall  be  applied  and  administered  as  if  the 
amendment  made  by  [section]  2388(h)(3)  of  the  Pood. 
Agriculture.  Conservation,  and  Trade  Act  of  1990 
[Pub.  L.  101-624,  amending  this  section]  had  never 
been  enacted." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1985  of  this 
title;  title  25  section  492. 

§  1994.  Maximum  amounts  for  loans  authorized;  long- 
term  cost  projections 

iSee  main  edition  for  text  of<a)l 

(b)  Maximum  amounts  for  loans  under  Agricultural 
Credit  Insurance  Fund  for  fiscal  years  1991 
through  1995 

(1)  For  each  of  the  fiscal  years  1991  through 
1995,  real  estate  and  operating  loans  may  be  in- 
sured, made  to  be  sold  and  insured,  or  guaran- 
teed in  accordance  with  subchapters  I  and  II  of 
this  chapter,  respectively,  from  the  Agricultur- 
al Credit  Insurance  Fund  established  under  sec- 
tion 1929  of  this  title  in  amounts  equal  to  the 
following  levels: 

(A)  For  fiscal  year  1991,  $4,175,000,000,  of 
which  not  less  than  $827,000,000  shall  be  for 
farm  ownership  loans  under  subchapter  I  of 
this  chanter 

(B)  For  fiscal  year  1992,  $4,343,000,000,  of 
which  not  less  than  $861,000,000  shall  be  for 
farm  ownership  loans  under  subchapter  I  of 
this  chapter. 

(C)  For  fiscal  year  1993,  $4,516,000,000,  of 
which  not  less  than  $895,000,000  shall  be  for 
farm  ownership  loans  under  subchapter  I  of 
this  chanter 

(D)  For  fiscal  year  1994,  $4,697,000,000,  of 
which  not  less  than  $931,000,000  shall  be  for 
farm  ownership  loans  imder  subchapter  I  of 
this  chanter 

(E)  For  fiscal  year  1995,  $4,885,000,000,  of 
which  not  less  than  $968,000,000  shall  be  for 
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this  chapter. 


kMyis  under  subchapter  I  of 


(2)  Subject  to  paragn^h  (3),  such  amounts 
set  forth  in  paragraph  (1)  shall  be  ain^ortioned 
as  follows: 

(A)  For  i^ical  year  1^1- 

(i)  $i,0I9,eM,0OO  for  insured  loans,  of 
which  not  less  than  $83,O0O,OdO  shall  be  for 
farm  ownership  loans;  and 

(M)  $Z,lMfi&&fi90  for  guaranteed  loans,  of 
which  not  less  tJian  $744,M6»(^0  shall  be 
for  guarantees  of  farm  ownership  loans. 

(B)  For  fistmk  year  19S2~ 

<i)  $l,Md,00d,^)0  for  insured  loans,  of 
which  not  less  than  $87,000,000  shall  be  for 
f  ann  ownership  loans;  and 

(ii)  $3,283,000,000  for  guaranteed  loans,  of 
which  not  less  than  $774,000,000  shall  be 
for  guarantees  of  f ann  owi^rship  loiuis. 

(C)  For  fiscal  year  1003— 

(i)  $1,102,000*000  for  insured  loans,  of 
which  not  less  than  $00,000,000  shall  be  for 
farm  ownend^  l^uis;  and 

(ii>  $3,414,000,000  for  guaranteed  loans,  of 
which  not  less  than  $805,000,000  shall  be 
for  guarantees  of  farm  ownership  loans. 

(D)  For  fiscal  year  1904— 

(i)  $1,147,000,000  for  Insured  loans,  of 
which  not  less  than  $94,000,000  shall  be  for 
farm  ownership  loans;  and 

(ii)  $3,550,000,000  for  guaranteed  loans,  of 
which  not  less  than  $837,000,000  shall  be 
for  guanuitees  of  farm  ownership  loans. 

(E)  For  fiscal  year  1995— 

(i)  $1,192,000,000  for  insured  loans,  of 
which  not  less  than  $97,000,000  shall  be  for 
farm  ownership  loans;  and 

(ii)  $3,693,000,000  for  guanuiteed  loans,  of 
which  not  less  than  $871,000,000  shall  be 
for  guarantees  of  farm  ownership  loans. 

(3)  Notwithstanding  any  other  provision  of 
law: 

(A)  The  Secretary  shall— 

(i)  reduce  the  amounts  otherwise  made 
available  for  insured  loans  by— 

(I)  $482,000,000,  for  fiscal  year  1991; 

(II)  $614,000,000,  for  fiscal  year  1992; 

(III)  $760,000,000,  for  fiscal  year  1993; 

(IV)  $869,000,000.  for  fiscal  year  1994; 
and 

(V)  $907,000,000,  for  fiscal  year  1995; 
and 

(ii)  use  the  funds  made  available  from 
such  reductions  in  each  fiscal  year  to  guar- 
antee loans  under  section  1900  of  this  title. 

(B)  The  total  amount  of  insured  loans  shall 
bear  the  same  ratio  to  the  amount  of  kisured 
farm  ownership  Icmueis  as  the  dollar  amount 
specified  in  paragn^h  (2)(A)(i)  for  insured 
loans  bears  to  the  dollar  amount  specified 
therein  for  insured  farm  ownership  loans. 

(C)  If  more  than  70  percent  of  the  number 
of  loans  guaranteed  under  section  1999  of  this 
title  in  a  fiscal  year  have  been  guaranteed  to 
persons  to  whom  the  Secretwy  had  not  previ- 
ously made  an  insured  loan  under  this  chap- 
ter, in  lieu  of  the  dollar  amounts  specified  in 


sul^padragraph  (A)  for  the  immediately  suc- 
(»ectog  iiacB^  y^»r,  the  dollar  amoimts  which 
shall  ufmLy  shall  each  be  the  product  ob- 
tained by  multiplying— 

(i)  sudd  dollar  amount;  by 

(ii)  the  Quotient  of— 

(I)  the  nwaeibeT  of  perscx^  ^x^vided  with 
giMurantaed  toans  undter  section  1^^  of 
this  title  in  the  fteal  year  to  whom  the 
Secretajry  had  not  i^^evkHisly  made  an  in- 
sured or  a  guaranteed  loan  under  this 
ch«^>ter;  cttvided  by 

(II)  the  t^4d  ntWEiber  of  persons  provid- 
ed with  gti»fanteed  lotttis  under  section 
1909  of  this  title  in  the  fiscal  year. 

(4)  Notwithstan<yng  subsection  (a)  of  this  sec- 
tion, the  Secretary  shall,  as  soon  as  practicable 
after  November  5,  1900,  make,  insure,  or  guar- 
antee loans  at  the  levels  authorized  by  this  sub- 
section for  each  of  the  fiscal  years  1991 
through  1995. 

ISee  main  edition  for  text  ofic)  and  (d)3 

(As  amended  Pub.  L.  101-508,  title  I,  §  1202(a), 
Nov.  5,  1990,  104  Stat.  1^8-9;  Pub.  L.  101-624, 
title  XXIII,  §  23^i),  Nov.  28,  1990,  104  Stat. 
4053;  Pub.  L.  102-237,  title  VII,  §§  701(h)(1)(F), 
702(i),  Dec.  13,  1991,  105  Stat.  1880, 1881.) 

Rkpsiences  in  Text 

For  definition  of  "this  chi«>ter",  referred  to  in  sub- 
sees,  (a),  (bK3KC).  and  (dK2),  see  note  set  out  under 
section  1921  of  this  title. 

Codification 

November  5,  1990,  referred  to  in  subsec.  (b)(4).  was 
in  the  original  "the  date  of  enactment  of  this  subsec- 
tion", which  was  translated  as  meaning  the  date  of  en- 
actment of  Pub.  L.  101-508,  which  amended  subsec.  (b) 
generally,  to  reflect  the  probable  intent  of  Congress. 

Amendmestts 

1991-Subsec.  (b).  Pub.  L.  102-237.  §  702(i).  repealed 
Pub.  L.  101-624.  §  2388(1).  See  1900  Amendment  note 
below. 

Subsec.  (b)(3)(C).  Pub.  L.  102-237.  §  701(h)(l)(P). 
substituted  "this  chapter"  for  "this  Act"  in  two  places. 

1990— Subsec.  (b).  Pub.  L.  101-624.  §  2388(1).  which 
amended  subsec.  (b),  in  par.  (1)(B),  by  striking  "sub- 
paragraph (C)"  and  inserting  "paragraph  (3)";  in  par. 
(1)(C),  by  striking  "subparagraph  (A)"  and  Inserting 
"paragraph  (1)";  by  redesignating  pars.  (1)(A).  (B). 
(C).  (DKi).  and  (E)  as  (1),  (2).  (3),  (4),  and  (5).  respec- 
tively; in  par.  (2).  by  redesignating  els.  (1).  (11),  and  (ill) 
as  subpars.  (A),  (B),  and  (C).  respectively;  in  subpars. 
(A)  to  (C)  of  par.  (2),  by  rededgnating  subcls.  (I)  and 
(II)  as  els.  (1)  and  (ii).  respectively;  and  In  par.  (5),  by 
redesignating  els.  (1).  (ii),  and  (iU)  as  subpars.  (A).  (B). 
and  (C),  respectively,  was  repealed  by  Pub.  L.  102-237. 
§702(1).  See  Constmct^n  of  1990  Amendment  note 
below. 

Pub.  L.  101-508.  S  12e2(a).  amended  subsec.  (b)  gen- 
erally, substltuti]^  present  i»rovisions  for  provisions 
relating  to  Ty^^yiwiiwi  amotmts  for  loans  under  the  Ag- 
ricultural Credit  Insurance  Fund  and  the  Rural  Devel- 
opment Insurance  Fund  for  fiscal  years  1986  through 
1988. 

Effective  Date  of  1991  Amendment 

Amendment  by  section  701(h)(1)(F)  of  Pub.  L. 
102-237  to  any  provision  specified  therein  effective  as 
If  Included  in  act  that  added  provision  so  specified  at 
the  time  such  act  became  law.  and  amendment  by  sec- 
tion 702(1)  of  Pub.  L.  102-237  effective  as  if  Included  in 
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the  provision  of  the  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990,  Pub.  L.  101-624,  to  which  the 
amendment  relates,  see  section  1101(b)(7),  (c)  of  Pub. 
L.  102-237,  set  out  as  a  note  under  section  1421  of  this 
title. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-508  effective  Nov.  29. 
1990,  see  section  1301  of  Pub.  L.  101-508,  set  out  as  a 
note  under  section  51  Ir  of  this  title. 

Construction  of  1990  Amendbsent 

Section  702(i)  of  Pub.  L.  102-237  provided  that: 
"Subsection  (i)  of  section  2388  of  the  Pood,  Agricul- 
ture, Conservation,  and  Trade  Act  of  1990  (104  Stat. 
4053)  [Pub.  L.  101-624,  amending  this  section]  is 
hereby  repealed  and  the  Consolidated  Farm  and  Rural 
Development  Act  [see  Short  Title  note  set  out  under 
section  1921  of  this  title]  shall  be  applied  and  adminis- 
tered as  if  the  amendments  made  by  such  subsection 
had  never  been  enacted." 

§  1997.  Conservation  easements 
(a)  Definitions 

For  purposes  of  this  section: 

(1)  The  term  ''governmental  entity"  means 
any  agency  of  the  United  States,  a  State,  or  a 
unit  of  local  government  of  a  State. 

(2)  The  terms  "highly  erodible  land"  and 
"wetland"  have  the  meanings,  respectively, 
that  such  terms  are  given  in  section  3801  of 
title  16. 

(3)  The  term  "wildlife"  means  fish  or  wild- 
life as  defined  in  section  3371(a)  of  title  16. 

(4)  The  term  "recreational  purposes"  in- 
cludes hunting. 

iSee  main  edition  for  text  o/(6)] 

(c)  Property  requirements 

Such  easement  may  be  acquired  or  retained 
for  real  property  if — 

(1)  such  property  is  wetland,  upland,  or 
highly  erodible  land; 

(2)  such  property  is  determined  by  the  Sec- 
retary to  be  suitable  for  the  purposes  in- 
volved; 

(3)(A)(i)  such  property  secures  any  loan 
made  under  any  law  administered  by  the 
Farmers  Home  Administration  and  held  by 
the  Secretary;  and 

(ii)  such  easement  better  enables  a  qualified 
borrower  to  repay  the  loan  in  a  timely 
manner,  as  determined  by  the  Secretary;  or 

(B)  such  property  is  administered  under 
this  chapter  by  the  Secretary;  and 

(4)  such  property  was  (except  in  the  case  of 
wetland  and  other  wildlife  habitat)  row 
cropped  each  year  of  the  3-year  period  ending 
on  December  23, 1985. 

LSee  main  edition  for  text  o/(d)] 

(e)  Purchase;  limitation  upon  cancellation  or  prepay- 
ment 

(1)  Subject  to  paragraph  (2),  the  Secretary 
may  purchase  any  such  easement  from  the  bor- 
rower— 

(A)  in  the  case  of  a  borrower  to  whom  the 
Secretary  has  made  one  or  more  outstanding 
loans  under  laws  administered  by  the  Farm- 
ers Home  Administration,  by  canceling  that 
part  of  the  aggregate  amoimt  of  such  out- 


standing loans  that  bears  the  same  ratio  to 
such  aggregate  amount  as  the  number  of 
acres  of  the  real  property  of  the  borrower 
that  are  subject  to  the  easement  bears  to  the 
aggregate  number  of  acres  securing  such 
loans;  or 

(B)  in  any  other  case,  by  treating  as  prepaid 
that  part  of  the  principal  amount  of  a  new 
loan  to  the  borrower  issued  and  held  by  the 
Secretary  under  a  law  administered  by  the 
Farmers  Home  Administration  that  bears  the 
same  ratio  to  such  principal  amoimt  as  the 
number  of  acres  of  the  real  property  of  the 
borrower  that  are  subject  to  the  easement 
bears  to  the  aggregate  number  of  acres  secur- 
ing the  new  loan. 

(2)  The  amount  so  canceled  or  treated  as  pre- 
paid pursuant  to  paragraph  (1)  shall  not 
exceed— 

(A)  in  the  case  of  a  delinquent  loan,  the 
value  of  the  land  on  which  the  easement  is 
acquired  or  the  difference  between  the 
amoimt  of  the  outstanding  loan  secured  by 
the  land  and  the  value  of  the  land,  whichever 
is  greater;  or 

(B)  in  the  case  of  a  nondelinquent  loan,  33 
percent  of  the  amoimt  of  the  loan  secured  by 
the  land. 

ISee  main  edition  for  text  of  (J)  and  ig)! 

(h)  Repealed.  Pub.  L.  101-624,  title  XYIII,  §  1815(9), 
Nov.  28, 1990, 104  Stat  3826 

(As  amended  Pub.  L.  101-624,  title  XVIII, 
§  1815,  title  XXIII,  §  2388(j),  Nov.  28,  1990,  104 
Stat.  3825,  4053.) 

Amendbients 

1990-Subsec.  (a)(4),  (5).  Pub.  L.  101-624.  §  2388(j), 
redesignated  par.  (5)  as  (4). 

Subsec.  (c).  Pub.  L.  101-624.  §  1815(1  )(A)-(D),  (P), 
(G),  in  introductory  provision,  struck  out  "such  prop- 
erty" after  "real  property  if",  and  inserted  "such  prop- 
erty" after  par.  (1).  (2),  (3)(A)(i).  (3)(B).  and  (4)  desig- 
nations. 

Subsec.  (c)(3)(A)(U).  Pub.  L.  101-624.  §  1815(1)(E). 
amended  cl.  (ii)  generally.  Prior  to  amendment,  cl.  (il) 
read  as  follows:  "the  borrower  of  such  loan  is  imable, 
as  determined  by  the  Secretary,  to  repay  such  loan  In 
a  timely  manner;  or". 

Subsec.  (e).  Pub.  L.  101-624.  §1815(2).  amended 
subsec.  (e)  generally.  Prior  to  amendment,  subsec.  (e) 
read  as  follows:  "Any  such  easement  acquired  by  the 
Secretary  shall  be  purchased  from  the  borrower  in- 
volved by  canceling  that  part  of  the  aggregate  amount 
of  such  outstanding  loans  of  the  borrower  held  by  the 
Secretary  under  laws  administered  by  the  Farmers 
Home  Administration  that  bears  the  same  ratio  to  the 
aggregate  amount  of  the  outstanding  loans  of  such 
borrower  held  by  the  Secretary  under  all  such  laws  as 
the  number  of  acres  of  the  real  property  of  such  bor- 
rower that  are  subject  to  such  easement  bears  to  the 
aggregate  number  of  acres  securing  such  loans.  In  no 
case  shall  the  amoimt  so  cancelled  exceed  the  value  of 
the  land  on  which  the  easement  is  acquired  or  the  dif- 
ference between  the  amount  of  the  outstanding  loan 
secured  by  the  land  and  the  current  value  of  the  land, 
whichever  is  greater." 

Subsec.  (h).  Pub.  L.  101-624.  §  1815(9).  struck  out 
subsec.  (h)  which  read  as  follows:  "This  section  shall 
not  apply  with  respect  to  the  cancellation  of  any  part 
of  any  loan  that  was  made  after  December  25.  1985." 
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§  1999.  Interest  rate  reduction  program 

iSee  main  edition  for  text  ofia)  and  (6)] 

(c)  Payments  to  lenders 

In  return  for  a  contract  entered  into  by  a 
lender  under  subsection  (b)  of  this  section  for 
the  reduction  of  the  interest  rate  paid  on  a 
loan,  the  Secretary  shall  make  payments  to  the 
lender  in  an  amoimt  equal  to  not  more  than  100 
percent  of  the  cost  of  reducing  the  annual  rate 
of  interest  payable  on  such  loan,  except  that 
such  payments  may  not  exceed  the  cost  of  re- 
ducing such  rate  by  more  than  4  percent. 

(d)  Duration  of  contracts 

The  term  of  a  contract  entered  into  under 
this  section  to  reduce  the  interest  rate  on  a 
guaranteed  loan  may  not  exceed  the  outstand- 
ing term  of  such  loan. 

LSee  main  edition  for  text  ofie)  to  ig)! 

(h)  Demonstration  project  for  purchase  of  System 
land 

(1)  During  the  4-year  period  beginning  on 
January  6,  1988.  the  Secretary  shall  establish 
and  carry  out  a  demonstration  project  in  ac- 
cordance with  this  subsection  under  which  the 
Secretary  may  issue  certificates  of  eligibility  to 
Farmers  Home  Administration  eligible  borrow- 
ers to  reduce  the  interest  rate  paid  by  the  bor- 
rowers on  loans  obtained  from  legally  organized 
lending  institutions  and  Farm  Credit  System  in- 
stitutions to  purchase  acquired  properties 
owned  by  institutions  of  the  Farm  Credit 
System  certified  to  issue  preferred  stock  nmder 
section  2278b-7  of  title  12. 

LSee  main  edition  for  text  of  (2)  to  (9)1 

(As  amended  Pub.  L.  101-508,  title  I, 
§  1202(b)(1),  (c),  Nov.  5,  1990,  104  Stat.  1388-10, 
1388-11.) 

Amendments 

1990— Subsec.  (c).  Pub.  L.  101-508,  §  1202(b)(1)(A), 
substituted  "100  percent"  for  "50  percent"  and  "4  per- 
cent" for  "2  percent". 

Subsec.  (d).  Pub.  L.  101-508,  §  1202(b)(1)(B).  struck 
out  ",  or  3  years,  whichever  is  less"  after  "term  of 
such  loan". 

Subsec.  (h)(1).  Pub.  L.  101-608.  §  1202(c).  substituted 
"4-year"  for  "3-year". 

Effective  Date  of  1990  Amendment 
Amendment  by  Pub.  L.  101-508  effective  Nov.  29. 
1990.  see  section  1301  of  Pub.  L.  101-508,  set  out  as  a 
note  under  section  511r  of  this  title. 

Effective  and  Termination  Dates 

Section  1320  of  Pub.  L.  99-198,  as  amended  by  Pub. 
L.  100-233,  title  VI.  §  613(a).  Jan.  6,  1988.  101  Stat. 
1674;  Pub.  K  101-508,  title  I,  §  1202(b)(2),  Nov.  5,  1990. 
104  Stat.  1388-11.  provided  in  part  that  this  section  is 
effective  only  for  the  period  beginning  Dec.  23,  1985. 
and  endfaig  Sept.  30. 1995. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  sections  1991.  1994  of 
this  title. 

§  2000.  Homestead  protection 
(a)  Definitions 
As  used  in  this  section: 


LSee  main  edition  for  text  of  i  1)1 

(2)  The  term  "borrower-owner"  means— 

(A)  a  borrower  of  a  loan  made  or  insured 
by  the  Secretary  or  the  Administrator  who 
meets  the  eligibility  requirements  of  subsec- 
tion (c)(1)  of  this  section;  or 

(B)  in  any  case  in  which  an  owner  of 
homestead  property  pledged  the  property 
to  secure  the  loan  and  the  owner  is  differ- 
ent than  the  borrower,  the  owner. 

(3)  The  term  **farm  program  loan"  means 
any  loan  made  by  the  Administrator  under 
the  Small  Business  Act  (15  U.S.C.  631  et  seq.) 
for  any  of  the  purposes  authorized  for  loans 
under  subchapters  ^  I  or  II  of  this  chapter. 

(4)  The  term  "homestead  property"  means 
the  principal  residence  and  adjoining  proper- 
ty possessed  and  occupied  by  a  borrower- 
owner  specified  in  paragraph  (2)  of  this  sub- 
section, including  a  reasonable  number  of 
farm  outbuildings  located  on  the  adjoining 
land  that  are  useful  to  the  occupants  of  the 
homestead,  and  no  more  than  10  acres  of  ad- 
joining land  that  is  used  to  maintain  the 
family  of  the  individual. 

(4)2  The  term  "Secretary"  means  the  Secre- 
tary of  Agriculture. 

(b)  Occupancy  of  homestead  upon  foreclosure,  bank- 
ruptcy, or  liquidation;  appraisal;  period  of  occu- 
pancy 

(1)  The  Secretary  or  the  Administrator  shall, 
on  application  by  a  borrower-owner  who  meets 
the  eligibility  requirements  of  subsection  (c)(1) 
of  this  section,  permit  the  borrower-owner  to 
retain  possession  and  occupancy  of  homestead 
property  under  the  terms  set  forth,  and  imtil 
the  action  described  in  this  section  has  been 
completed,  if— 

iSee  main  edition  for  text  ofiA)  and  (B)l 

(C)  the  borrower-owner  of  a  loan  made  or 
insured  by  the  Secretary  or  the  Administra- 
tor files  a  petition  in  bankruptcy  that  results 
in  the  conveyance  of  the  homestead  property 
to  the  Secretary  or  the  Administrator,  or 
agrees  to  voluntarily  liquidate  or  convey  such 
property  in  whole  or  in  part. 

(2)  The  value  of  the  homestead  property 
shall  be  determined  insofar  as  possible  by  an  in- 
dependent appraisal  made  within  six  months 
from  the  date  of  the  borrower's  ^  application  to 
retain  possession  and  occupancy  of  the  home- 
stead property. 

(3)  The  period  of  occupancy  of  homestead 
property  imder  this  subsection  may  not  exceed 
five  years,  but  in  no  case  shall  the  Secretary  or 
the  Administrator  grant  a  period  of  occupancy 
less  than  three  years,  subject  to  compliance 
with  the  requirements  of  subsection  (c)  of  this 
section, 

(c)  Terms  and  conditions 

(1)  To  be  eligible  to  occupy  homestead  prop- 
erty, a  borrower-owner  of  a  loan  made  or  in- 


1  So  In  original.  Probably  should  be  "subchapter". 

2  So  in  original.  Probably  should  be  "(5)". 

» So  in  original.  Probably  should  be  "borrower-owner's 
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sured  by  the  Secretary  or  the  Administrator 
shall— 

(A)  apply  for  such  occupancy  not  later  than 
90  days  after  the  property  is  acquired  by  the 
Secretary  or  Administrator,  or  for  property  in 
inventory  on  January  6,  1988,  the  borrower- 
owner  shall  apply  for  occupancy  not  later 
than  90  days  after  January  6, 1988; 

(B)  have  received  from  farming  or  ranching 
operations  gross  farm  income  reasonably 
commensurate  with— 

(i)  the  size  and  location  of  the  farming 
unit  of  the  borrower-owner;  and 

iSee  main  edition  for  text  o/(m)] 

(C)  have  received  from  farming  or  ranching 
operations  at  least  60  percent  of  the  gross 
annual  income  of  the  borrower-owner  and 
any  spouse  of  the  borrower-owner  in  at  least 
2  calendar  years  during  any  6-year  period  de- 
scribed in  subparagraph  (B); 

(D)  have  continuously  occupied  the  home- 
stead property  during  the  6-year  period  de- 
scribed in  subparagraph  (B),  except  that  such 
requirement  may  be  waived  if  a  borrower- 
owner  has,  due  to  circumstances  beyond  the 
control  of  the  borrower-owner,  had  to  leave 
the  homestead  property  for  a  period  of  time 
not  to  exceed  12  months  during  the  6-year 
period; 

ISee  main  edition  for  text  ofiE)  to  (G)] 

(2)  For  purposes  of  subparagraphs  (B)  and 
(C)  of  paragraph  (1),  the  term  "farming  or 
ranching  operations"  shall  include  rent  paid  by 
lessees  of  agricultural  land  during  any  period  in 
which  the  borrower-owner,  due  to  circum- 
stances beyond  the  control  of  the  borrower- 
owner,  is  unable  to  actively  farm  such  land. 

(3)  For  the  purposes  of  paragraph  (1)(E),  the 
failure  of  the  borrower-owner  to  make  timely 
rental  payments  shall  constitute  cause  for  the 
termination  of  all  rights  of  such  borrower- 
owner  to  possession  and  occupancy  of  the 
homestead  property  under  this  section.  In  ef- 
fecting any  such  termination,  the  Secretary 
shall  afford  the  borrower-owner  or  lessee  the 
notice  and  hearing  procedural  rights  described 
in  section  1983b  of  this  title  and  shall  comply 
with  all  applicable  State  and  local  laws  govern- 
ing eviction  from  residential  property. 

(4)  [See  main  edition  for  text  of(A)l 

(B)  At  any  time  during  the  period  of  occupan- 
cy, the  borrower-owner  shall  have  a  right  of 
first  refusal  to  reacquire  the  homestead  proper- 
ty on  such  terms  and  conditions  as  the  Secre- 
tary shall  determine,  except  that  the  Secretary 
may  not  demand  a  payment  for  the  homestead 
property  that  is  in  excess  of  the  current  market 
value  of  the  homestead  property  as  established 
by  an  independent  appraisal.  The  independent 
appraisal  shall  be  conducted  by  an  appraiser  se- 
lected by  the  borrower-owner  from  a  list  of 
three  appraisers  approved  by  the  county  super- 
visor. 

(5)  No  rights  of  a  borrower-owner  under  this 
section,  and  no  agreement  entered  into  between 
the  borrower-owner  and  the  Secretary  for  occu- 
pancy of  the  homestead  property,  shall  be 
transferable   or   assignable   by   the   borrower- 


owner  or  by  operation  of  any  law,  except  that 
in  the  case  of  death  or  incompetency  of  such 
borrower-owner,  such  rights  and  agreements 
shall  be  transferable  to  the  spouse  of  the  bor- 
rower-owner if  the  spouse  agrees  to  comply 
with  the  terms  and  conditions  thereof. 

(6)  Within  30  days  of  the  acquisition  of  the 
homestead  property  securing  a  loan  made  or  in- 
sured imder  this  chapter,  the  Secretary  shall 
notify  the  borrower-owner  from  whom  the 
property  was  acquired  of  the  availability  of 
homestead  protection  rights  under  this  section. 
For  property  in  inventory  on  January  6,  1988, 
the  Secretary  shall  make  a  good  faith  effort  to 
notify  the  borrower-owner  of  the  availability  of 
homestead  protection  rights  under  this  section 
within  60  days  after  January  6, 1988. 

(d)  First  right  of  refusal  of  reacquisition 

At  the  end  of  the  period  of  occupancy  de- 
scribed in  subsection  (c)  of  this  section,  the  Sec- 
retary or  the  Administrator  shall  grant  to  the 
borrower-owner  a  first  right  of  refusal  to  reac- 
quire the  homestead  property  on  such  terms 
and  conditions  (which  may  include  payment  of 
principal  in  installments)  as  the  Secretary  or 
the  Administrator  shall  determine.  Such  terms 
and  conditions  shall  not  be  less  favorable  than 
those  intended  to  be  offered  to  any  other 
buyer. 

{.See  main  edition  for  text  of(e)  and  (/)] 

(g)  Conflict  between  Federal  and  State  law 

In  the  event  of  any  conflict  between  this  sec- 
tion and  any  provision  of  the  law  of  any  State 
relating  to  the  right  of  a  borrower-owner  to 
designate  for  separate  sale  or  redeem  part  or  all 
of  the  real  property  securing  a  loan  foreclosed 
on  by  the  lender  thereof,  such  provision  of 
State  law  shall  prevail. 

(As  amended  Pub.  L.  102-237,  title  V,  §  501(g), 
title  VII,  §  701(h)(2),  Dec.  13,  1991,  105  Stat. 
1867,  1880.) 

References  in  Text 

The  Small  Business  Act,  referred  to  in  subsecs.  (a)(3) 
and  (b)(1)(B),  is  Pub.  L.  85-536,  July  18,  1958,  72  Stat. 
384,  as  amended,  which  is  classified  generally  to  chap- 
ter 14A  (§631  et  seq.)  of  Title  15,  Commerce  and 
Trade.  For  complete  classification  of  this  Act  to  the 
Code,  see  Short  Title  note  set  out  under  section  631  of 
Title  15  and  Tables. 

Amendments 

1991--Subsec.  (a)(2)  to  (4).  Pub.  L.  102-237.  §  501(g), 
added  par.  (2),  redesignated  former  pars.  (2)  and  (3)  as 
(3)  and  (4),  respectively,  and  substituted  "borrower- 
owner"  for  "borrower**  in  redesignated  par.  (4). 

Subsec.  (b)(1).  Pub.  L.  102-237,  §  501(g)(2),  substitut- 
ed "borrower-owner"  for  "borrower*'  wherever  appear- 
ing. 

Subsec.  (b)(3).  Pub.  L.  102-237,  §  701(h)(2),  struck 
out  "be"  after  "shall". 

Subsecs.  (c).  (d),  (g).  Pub.  L.  102-237.  §  501(g)(2),  sub- 
stituted "borrower-owner"  for  "borrower"  wherever 
appearing. 

Effective  Date  of  1991  Amendment 

Amendment  by  section  701(h)(2)  of  Pub.  L.  102-237 
to  any  provision  specified  therein  effective  as  if  includ- 
ed in  act  that  added  provision  so  specified  at  the  time 
such  act  became  law,  see  section  1101(c)  of  Pub.  L. 
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102-237,  set  out  as  a  note  under  section  1421  of  this 
title. 

§  2001.  Debt  restruGturing  and  loan  servicing 

iSee  main  edition  for  text  of(a)l 

(b)  Eligibility 

To  be  eligible  to  obtain  assistance  under  sub- 
section (a)  of  this  section— 

(1)  the  delinquency  must  be  due  to  circum- 
stances beyond  the  control  of  the  borrower, 
as  defined  in  regulations  issued  by  the  Secre- 
tary, except  that  the  regulations  shall  require 
that,  if  the  value  of  the  assets  calculated 
under  subsection  (c)(2)(A)(ii)  of  this  section 
that  may  be  realized  through  liquidation  or 
other  methods  would  produce  enough  income 
to  make  the  delinquent  loan  current,  the  bor- 
rower shall  not  be  eligible  for  assistance 
under  subsection  (a)  of  this  section; 

ISee  main  edition  for  text  of  (2)  to  (4)1 

(c)  Restructuring  determinations 

ISee  main  edition  for  text  of  (1)1 

(2)  Recovery  value 

For  the  purpose  of  paragraph  (1),  the  recov- 
ery value  of  the  collateral  securing  the  loan 
shall  be  based  on— 

(A)(i)  the  amount  of  the  current  ap- 
praised value  of  the  interests  of  the  borrow- 
er in  the  property  securing  the  loan;  plus 

(ii)  the  value  of  the  interests  of  the  bor- 
rower in  all  other  assets  that  are— 

(I)  not  essential  for  necessary  family 
living  expenses; 

(II)  not  essential  to  the  operation  of  the 
farm;  and 

(III)  not  exempt  from  judgment  credi- 
tors or  in  a  bankruptcy  action  under  Fed- 
eral or  State  law;  less 

(B)  the  estimated  administrative,  legal, 
and  other  expenses  associated  with  the  liq- 
uidation and  disposition  of  the  loan  and  col- 
lateral, including— 

iSee  main  edition  for  text  of  ii)  to  (iii)l 

(iv)  other  administrative  and  attorney's 
costs;  plus 

(C)  the  value,  as  determined  by  the  Secre- 
tary, of  any  property  not  included  in  sub- 
paragraph (A)(i)  if  the  property  is  specified 
in  any  security  agreement  with  respect  to 
such  loan  and  the  Secretary  determines 
that  the  value  of  such  property  should  be 
included  for  purposes  of  this  section, 

(3)  Value  of  the  restructured  loan 

ISee  main  edition  for  text  of  {A)  and  (B)3 
(C)  Debt  service  margin 
(i)  Assumption 

For  the  purpose  of  assessing  under  sub- 
paragraph (A)  the  ability  of  a  borrower  to 
meet  debt  obligations  and  continue  farm- 
ing operations,  the  Secretary  shall  assiune 
that  the  borrower  needs  up  to  105  percent 
of  the  amount  indicated  for  payment  of 
debt  obligations. 


(ii)  Available  income 

If  an  amount  up  to  105  percent  of  the 
debt  pajnnents  of  the  borrower  has  been 
earmarked  for  such  payments,  the  Secre- 
tary shall  consider  the  income  of  the  bor- 
rower to  be  adequate  to  meet  the  debt  ob- 
ligations of  the  borrower. 

(4)  Notification 

Within  90  days  after  receipt  of  a  written  re- 
quest for  restructuring  from  the  borrower, 
the  Secretary  shall— 

iSee  main  edition  for  text  of  (A)  to  (C),  (5)1 
(6)  Termination  of  loan  obligations 

(A)  Required  conditions 

(i)  In  general 

Except  as  provided  in  subparagraph  (B), 
the  obligations  of  a  borrower  to  the  Secre- 
tary under  a  restructured  loan  shall  ter- 
minate if — 

(I)  the  borrower  satisfies  the  require- 
ments of  paragraphs  (1)  and  (2)  of  sub- 
section (b)  of  this  section; 

(II)  the  value  of  the  restructured  loan 
is  less  than  the  recovery  value;  and 

(III)  within  90  days  after  receipt  of 
the  notification  described  in  paragraph 
(4)(B),  the  borrower  pays  (or  obtains 
third-party  financing  to  pay)  the  Secre- 
tary an  amoimt  equal  to  the  recovery 
value. 

(ii)  Limited  applicability  of  good  faith  require- 
ment 

Clause  (i)(I)  shall  not  apply  to  any  offer 
of  net  recovery  buyout  made  by  the  Sec- 
retary under  this  section  before  Novem- 
ber 28,  1990,  unless  the  Secretary,  before 
such  date,  determined  that  the  borrower 
involved  did  not  act  in  good  faith  with  re- 
spect to  the  loan. 

(B)  Recapture 

(i)  Authority  to  require  borrower  to  enter  into 
agreement  before  terminating  loan  obliga- 
tions 

(I)  In  general 

The  Secretary  may  require,  as  a  condi- 
tion of  the  termination  of  loan  obliga- 
tions under  this  paragraph,  that  the 
borrower  enter  into  an  agreement  with 
the  Secretary  providing  that  if  the  bor- 
rower sells  or  otherwise  conveys  the  real 
property  used  to  secure  such  loan 
within  10  years  after  the  date  of  such 
agreement,  and  realizes  a  gain  on  such 
sale  or  conveyance  over  the  amoimt  of 
the  recovery  value  of  the  loan,  then  the 
Secretary  may  recapture  part  or  all  of 
the  difference  between  the  recovery 
value  of  the  loan  and  the  fair  market 
value  (on  the  date  of  such  sale  or  con- 
veyance) of  the  property  securing  the 
loan. 

(II)  Limitation  on  recapture  amount 

The  agreement  described  in  subclause 
(I)  shall  not  provide  for  recapture  of  an 
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amount  that  exceeds  the  difference  be- 
tween such  recovery  value  and  the  out- 
standing balance  of  principal  and  inter- 
est owed  on  the  loan  immediately  prior 
to  the  termination  of  any  loan  obliga- 
tions under  this  paragraph. 

(ii)  Treatment  of  intrafamily  transfers 

For  purposes  of  clause  (i)(I),  transfer  of 
title  to  a  property,  on  the  death  or  retire- 
ment of  the  borrower,  to  a  spouse  or  child 
of  the  borrower  who  is  actively  engaged  in 
farming  on  the  property  shall  not  be 
treated  as  a  sale  or  conveyance. 

(7)  Negotiation  of  appraisal 

(A)  In  general 

In  making  a  determination  concerning  re- 
structuring under  this  subsection,  the  Sec- 
retary, at  the  request  of  the  borrower,  shall 
enter  into  negotiations  concerning  apprais- 
als required  under  this  subsection  with  the 
borrower. 

(B)  Independent  appraisal 

If  the  borrower,  based  on  a  separate  cur- 
rent appraisal,  objects  to  the  decision  of  the 
Secretary  regarding  an  appraisal,  the  bor- 
rower and  the  Secretary  shall  mutually 
agree,  to  the  extent  practicable,  on  an  inde- 
pendent appraiser  who  shall  conduct  an- 
other appraisal  of  the  borrower's  property. 
The  average  of  the  two  appraisals  that  are 
closest  in  value  shall  become  the  final  ap- 
praisal under  this  paragraph.  The  borrower 
and  the  Secretary  shall  each  pay  one-half 
of  the  cost  of  the  independent  appraisal. 

iSee  main  edition  for  text  of  id)  to  (k)l 

il)  Partial  liquidations 

If  partial  liquidations  are  performed  (with 
the  prior  consent  of  the  Secretary)  as  part  of 
loan  servicing  by  a  guaranteed  lender  under 
this  chapter,  the  Secretary  shall  not  require 
full  liquidation  of  a  delinquent  loan  in  order  for 
the  lender  to  be  eligible  to  receive  payment  on 
losses. 

(m)  Disposition  of  normal  income  security 

For  purposes  of  subsection  (b)(2)  of  this  sec- 
tion, and  subparagraphs  (A)(i)  and  (C)(i)  of  sec- 
tion 1985(e)(1)  of  this  title,  if  a  borrower— 

(1)  disposed  of  normal  income  security  prior 
to  October  14,  1988,  without  the  consent  of 
the  Secretary;  and 

(2)  demonstrates  that— 

(A)  the  proceeds  were  utilized  to  pay  es- 
sential household  and  farm  operating  ex- 
penses; and 

(B)  the  borrower  would  have  been  enti- 
tled to  a  release  of  income  proceeds  by  the 
Secretary  if  the  regulations  in  effect  on  No- 
vember 28.  1990,  had  been  in  effect  at  the 
time  of  the  disposition, 

the  Secretary  shall  not  consider  the  borrower 
to  have  acted  without  good  faith  to  the  extent 
of  the  disposition. 


(n)  Only  1  write-down  or  net  recovery  buy-out  per 
borrower  for  loan  made  after  January  6, 1988 

(1)  In  general 

The  Secretary  may  provide  for  any  one  bor- 
rower not  more  than  1  write-down  or  net  re- 
covery buy-out  under  this  section  with  re- 
spect to  all  loans  made  to  the  borrower  after 
January  6, 1988. 

(2)  Special  rule 

For  purposes  of  paragraph  (1),  the  Secre- 
tary shall  treat  any  loan  made  on  or  before 
January  6,  1988,  with  respect  to  which  a  re- 
structuring, write-down,  or  net  recovery  buy- 
out is  provided  under  this  section  after  such 
date,  as  a  loan  made  after  such  date. 

(o)  Liquidation  of  assets 

The  Secretary  may  not  use  the  authority  pro- 
vided by  this  section  to  reduce  or  terminate  any 
portion  of  the  debt  of  the  borrower  that  the 
borrower  could  pay  through  the  liquidation  of 
assets  (or  through  the  pasnnent  of  the  loan 
value  of  the  assets,  if  the  loan  value  is  greater 
than  the  liquidation  value)  described  in  subsec- 
tion (c)(2)(A)(ii)  of  this  section. 

(p)  Lifetime  limitation  on  debt  forgiveness  per  bor- 
rower 

The  Secretary  may  provide  not  more  than 
$300,000  in  principal  and  interest  forgiveness 
imder  this  section  per  borrower. 

(As  amended  Pub.  L.  101-624,  title  XVIII, 
§  1816(a)-(d),  (f )-(h),  Nov.  28,  1990,  104  Stat. 
3826-3828;  Pub.  L.  102-237,  title  V,  §  501(h), 
Dec.  13, 1991, 105  Stat.  1868.) 

References  in  Text 

For  definition  of  "this  chapter",  referred  to  in  sub- 
sees,  (a),  (c)(5),  and  (D,  see  note  set  out  under  section 
1921  of  this  title. 

Amendbients 

1991~Subsec.  (c)(6)(A)(ii).  Pub.  L.  102-237, 
§  501(h)(1),  substituted  "November  28,  1990"  for  "the 
date  of  enactment  of  this  paragraph". 

Subsec.  (m).  Pub.  L.  102-237,  §  501(h)(2).  substituted 
"section  1985(e)(1)"  for  "section  1985(e)(1)(A)". 

1990-Subsec.  (b)(1).  Pub.  L.  101-624,  §  1816(a),  in- 
serted before  semicolon  at  end  ",  except  that  the  regu- 
lations shall  require  that,  if  the  value  of  the  assets  cal- 
culated under  subsection  (c)(2)(A)(ii)  of  this  section 
that  may  be  realized  through  liquidation  or  other 
methods  would  produce  enough  income  to  make  the 
delinquent  loan  current,  the  borrower  shaU  not  be  eli- 
gible for  assistance  under  subsection  (a)  of  this  sec- 
tion". 

Subsec.  (c)(2)(A).  Pub.  L.  101-624,  §  1816(b)(1), 
amended  subpar.  (A)  generally.  Prior  to  amendment, 
subpar.  (A)  read  as  follows:  "the  amount  of  the  cur- 
rent appraised  value  of  the  property  securing  the  loan; 
less". 

Subsec.  (c)(2)(B)(iv).  Pub.  L.  101-624, 
§  1816(b)(2)(A),  substituted  "costs;  plus"  for  "costs." 

Subsec.  (c)(2)(C).  Pub.  L.  101-624,  §  1816(b)(2)(B). 
added  subpar.  (C). 

Subsec.  (c)(3)(C).  Pub.  L.  101-624,  §  1816(c).  added 
subpar.  (C). 

Subsec.  (c)(4).  Pub.  L.  101-624,  §  1816(d).  substituted 
"90"  for  "60"  in  introductory  provisions. 

Subsec.  (c)(6).  Pub.  L.  101-624.  §  1816(f),  amended 
par.  (6)  generaUy.  Prior  to  amendment,  par.  (6)  read  as 
follows:  "If  the  value  of  the  restructured  loan  is  less 
than  the  recovery  value  and  if,  within  45  days  after  re- 
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ceipt  of  the  notification  described  in  paragraph  (4)(B), 
the  borrower  pays  (or  obtains  third-party  financing  to 
pay)  the  Secretary  an  amount  equal  to  the  recovery 
value,  the  obligations  of  the  borrower  to  the  Secretary 
under  the  loan  shall  terminate,  except  that  the  Secre- 
tary may  require,  as  a  condition  of  such  termination 
of  loan  obligations,  that  the  borrower  enter  into  an 
agreement  with  the  Secretary  if  the  borrower  sells  or 
otherwise  conveys  the  real  property  used  to  secure 
such  loan  within  2  years  after  the  date  of  such  agree- 
ment. Any  such  agreement  shall  provide  for  the  recap- 
ture of  part  or  all  of  the  difference  between  the  recov- 
ery value  of  the  loan  and  the  fair  market  value  (on  the 
date  of  such  agreement)  of  the  property  securing  the 
loan  if  the  borrower  realizes  a  gain  on  the  sale  or  con- 
veyance over  the  amount  of  the  recovery  value  of  the 
loan.  In  no  event  shall  any  such  agreement  provide  for 
recapture  of  an  amount  that  exceeds  the  difference 
between  such  recovery  value  and  the  fair  market  value 
of  the  property  securing  the  loan  on  the  date  of  such 
agreement." 

Subsec.  (c)(7).  Pub.  L.  101-624,  §  1816(g),  added  par. 
(7). 

Subsecs.  (Z)  to  (p).  Pub.  L.  101-624,  §  1816(h),  added 
subsecs.  (D  to  (p). 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Pood,  Agriculture,  Conserva- 
tion, and  Trade  Act  of  1990,  Pub.  L.  101-624,  to  which 
the  amendment  relates,  see  section  1101(b)(3)  of  Pub. 
L.  102-237,  set  out  as  a  note  under  section  1421  of  this 
title. 

Effective  Date  of  1990  Amendment 

Section  1861  of  title  XVIII  of  Pub.  L.  101-624  provid- 
ed that: 

"(a)  In  GENERAL.~Except  as  otherwise  provided  in 
this  title,  this  title  and  the  amendments  made  by  this 
title  [enacting  sections  1981f  and  2006a  to  2006e  of 
this  title,  section  2076a  of  Title  12,  Banks  and  Bank- 
ing, and  section  494  of  Title  25,  Indians,  amending  this 
section,  sections  1924,  1927,  1933.  1934,  1942,  1946, 
1981,  1981d,  1982,  1983,  1983a,  1983b,  1985,  1991,  1997, 
2003,  and  5106  of  this  title,  section  3132  of  Title  5, 
Government  Organization  and  Employees,  sections 
2019,  2075,  2077,  2218,  2252,  2254,  2277a-5,  2277a-9, 
2277a-10,  2277a-14,  2278a-6,  2279aa,  and  2279aa-ll  of 
Title  12,  and  section  492  of  Title  25,  enacting  provi- 
sions set  out  as  notes  under  section  1981f  of  this  title 
and  section  2001  of  Title  12,  amending  provisions  set 
out  as  a  note  under  section  1985  of  this  title,  and  re- 
pealing provisions  set  out  as  a  note  preceding  section 
1961  of  this  title]  shall  become  effective  on  the  date  of 
enactment  of  this  Act  [Nov.  28, 19903. 

"(b)  Notice  of  Debt  Settlement  Programs.— The 
amendment  made  by  section  1807(1)  of  this  Act 
[amending  section  1981d(b)(l)  of  this  title!  shall 
become  effective  120  days  after  the  date  of  enactment 
of  this  Act  [Nov.  28, 19901. 
"(c)  Debt  Restructuring  and  Loan  Servicing.— 

"(1)  In  general.— Except  as  provided  in  section 
353(c)(6)(A)(ii)  of  the  Consolidated  Farm  and  Rural 
Development  Act  [7  U.S.C.  2001(c)(6)(A)(iii)]  (as 
added  by  section  1816(f)  of  this  Act)  and  in  para- 
graph (3)  of  this  subsection,  section  1816  of  this  Act 
and  the  amendments  made  by  such  section  1816 
[amending  this  section  and  section  1985  of  this  title] 
shall  apply  to  new  applications  submitted  under  sec- 
tion 353  of  the  Consolidated  Farm  and  Rural  Devel- 
opment Act  (7  U.S.C.  2001)  on  or  after  the  date  of 
enactment  of  this  Act  [Nov.  28, 1990]. 

"(2)  Definition  of  new  application.— As  used  in 
paragraph  (1),  the  term  'new  application*  means  an 
application  submitted  by  a  borrower  to  initiate  a 
debt  restructuring  consideration  and  not  an  applica- 
tion reconsidered  after  an  appeal  or  revision  of  the 
original  application. 

"(3)  Liquidation  of  assets.— Section  353(o)  of  the 
Consolidated  Farm  and  Rural  Development  Act  [7 


U.S.C.  2001(0)]  (as  added  by  section  1816(h)  of  this 
Act)  shall  not  apply  until  the  Secretary  of  Agricul- 
ture has  issued  final  regulations  to  carry  out  such 
section  353(o). 

"(d)  Restoration  of  First  Lien  on  Stock.— The 
amendment  made  by  section  1833  of  this  Act  [enacting 
section  2076a  of  Title  12  and  amending  section  2077  of 
Title  12]  shall  be  effective  as  of  January  7, 1988. 

"(e)  Regulations.— As  soon  as  practicable  after  the 
date  of  enactment  of  this  Act  [Nov.  28, 1990]— 

"(1)  the  Secretary  of  Agriculture  shall  issue  such 
regulations  as  are  necessary  to  carry  out  subtitles  A 
and  C  of  this  Act  [probably  means  subtitles  A 
(§§  1801-1824)  and  C  (§§  1851-1854)  of  title  XVIII  of 
Pub.  L.  101-624,  enacting  sections  1981f  and  2006a  to 
2006e  of  this  title  and  section  494  of  Title  25,  amend- 
ing this  section,  sections  1924,  1927,  1933,  1934,  1942, 
1946,  1981,  1981d,  1982,  1983,  1983a,  1983b,  1985, 
1991,  1997,  2003,  and  5106  of  this  title  and  section 
492  of  Title  25,  enacting  provisions  set  out  as  a  note 
under  section  1981f  of  this  title,  amending  provisions 
set  out  as  a  note  under  section  1985  of  this  title,  and 
repealing  provisions  set  out  as  a  note  preceding  sec- 
tion 1961  of  this  title]  and  the  amendments  made  by 
such  subtitles;  and 

"(2)  the  Farm  Credit  Administration  shall  issue 
such  regulations  as  are  necessary  to  carry  out  sub- 
title B  of  this  Act  [probably  means  subtitle  B 
(§§  1831-1843)  of  title  XVIII  of  Pub.  L.  101-624,  en- 
acting section  2076a  of  Title  12,  amending  section 
3132  of  Title  5  and  sections  2019,  2075,  2077,  2218. 
2252,  2254,  2277a-5,  2277a-9,  2277a-10,  2277a-14, 
2278a-6,  2279aa.  and  2279aa-ll  of  Title  12,  and  en- 
acting provisions  set  out  as  a  note  under  section  2001 
of  Title  12]  and  the  amendments  made  by  such  sub- 
title." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1985,  1991, 
2001a,  2005  of  this  title. 

§  2001a.  Debt  restructuring  and  loan  servicing  for 
community  facility  loans 

The  Secretary  shall  establish  and  implement 
a  program  that  is  similar  to  the  program  estab- 
lished imder  section  2001  of  this  title,  except 
that  the  debt  restructuring  and  loan  servicing 
procedures  shall  apply  to  delinquent  communi- 
ty facility  program  loans  (rather  than  delin- 
quent farmer  program  loans)  made  by  the 
Farmers  Home  Administration  to  a  hospital  or 
health  care  facility  under  section  1926(a)  of 
this  title. 

(Pub.  L.  87-128.  title  III,  §  353A.  as  added  Pub. 
L.  101-624,  title  XXIII,  §  2384(a),  Nov.  28,  1990, 
104  Stat.  4050.) 

Regulations 

Section  2384(b)  of  Pub.  L.  101-624  provided  that: 
"Not  later  than  120  days  after  the  date  of  enactment 
of  this  Act  [Nov.  28, 1990],  the  Secretary  shall  promul- 
gate regulations,  modeled  after  those  promulgated 
under  such  section  353  [7  U.S.C.  2001],  that  imple- 
ment the  program  established  under  section  353A  of 
the  Consolidated  Farm  and  Rural  Development  Act  [7 
U.S.C.  2001a].** 

§  2003.  Target  participation  rates 

ISee  main  edition  for  text  ofia)l 
(b)  Reservation  and  allocation 

ISee  main  edition  for  text  ofil)  and  (2)1 
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(3)  Indian  reservations 

In  distributing  loan  funds  in  counties 
within  tlie  boundaries  of  an  Indian  reserva- 
tion, the  Secretary  shall  allocate  the  funds  on 
a  reservation-wide  basis. 

(c)  Operating  loans 

(1)  Establishment 

The  Secretary  shaU  establish  annual  target 
participation  rates,  that  shall  ensure  that  so- 
cially disadvantaged  farmers  or  ranchers  will 
receive  loans  made  or  insured  under  subchap- 
ter II  of  this  chapter.  In  establishing  such 
target  rates,  the  Secretary  shall  consider  the 
number  of  socially  disadvantaged  farmers  and 
ranchers  in  a  State  in  proportion  to  the  total 
number  of  farmers  and  ranchers  in  that 
State. 

(2)  Reservation  and  allocation 

The  Secretary  shall,  to  the  greatest  extent 
practicable,  reserve  and  allocate  the  propor- 
tion of  each  State's  loan  funds  made  available 
under  subchapter  II  of  this  chapter  that  is 
equal  to  that  State's  target  participation  rate 
for  use  by  the  socially  disadvantaged  farmers 
or  ranchers  in  that  State.  The  Secretary 
shall,  to  the  extent  practicable,  distribute  the 
total  so  derived  on  a  county  by  county  basis 
according  to  the  number  of  socially  disadvan- 
taged farmers  or  ranchers  in  the  coimty.  Any 
funds  reserved  and  allocated  for  purposes  of 
this  paragraph,  but  not  used  shall  be  reallo- 
cated within  such  State. 

(d)  Report 

The  Secretary  shall  prepare  and  submit,  to 
the  Committee  on  Agriculture  of  the  House  of 
Representatives  and  the  Committee  on  Agricul- 
ture, Nutrition,  and  Forestry  of  the  Senate,  a 
report  that  describes  the  annual  target  partici- 
pation rates  and  the  success  in  meeting  such 
rates. 

(e)  Definitions 

(1)  Socially  disadvantaged  group 

As  used  in  this  section,  the  term  "socially 
disadvantaged  group"  means  a  group  whose 
members  have  been  subjected  to  racial  or 
ethnic  prejudice  because  of  their  identity  as 
members  of  a  group  without  regard  to  their 
individual  qualities. 

(2)  Socially  disadvantaged  fanner  or  rancher 

As  used  in  this  section,  the  term  "socially 
disadvantaged  farmer  or  rancher"  means  a 
farmer  or  rancher  who  is  a  member  of  a  so- 
cially disadvantaged  group. 

(As  amended  Pub.  L.  101-624,  title  XVIII, 
§  1817,  title  XXV,  §  2501(f),  Nov.  28,  1990,  104 
Stat.  3829,  4065.) 

AlfENDMENTS 

1990— Subsec.  (b)(3).  Pub.  L.  101-624,  §  1817,  added 
par.  (3). 

Subsecs.  (c),  (d).  Pub.  L.  101-624,  §  2501(f)(l)-(3), 
added  subsec.  (c),  redesignated  former  subsec.  (c)  as 
(d),  and  struck  out  former  subsec.  (d)  which  read  as 
follows:  "As  used  in  this  section,  the  term  'socially  dis- 
advantaged group*  means  a  group  whose  members 
have  been  subjected  to  racial  or  ethnic  prejudice  be- 
cause of  their  Identity  as  members  of  a  group  without 
regard  to  their  Individual  qualities." 


Subsec.  (e).  Pub.  L.  101-624,  §  2501(f)(4).  added 
subsec.  (e). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2279  of  this 
title. 

§  2005.  Payment  of  losses  on  guaranteed  loans 

iSee  main  edition  for  text  of(a)l 

(b)  Administration 

(1)  Loss  by  lender 

If  the  lender  of  a  guaranteed  farmer  pro- 
gram loan  takes  any  action  described  in  sec- 
tion 1981(b)(4)  of  this  title  with  respect  to  the 
loan  and  the  Secretary  approves  such  action, 
then,  for  purposes  of  the  guarantee,  the 
lender  shall  be  treated  as  having  sustained  a 
loss  equal  to  the  amount  by  which— 

iSee  main  edition  for  text  of  (A)  and  (B)! 

(2)  Net  present  value  of  loan 

The  Secretary  shall  approve  the  taking  of 
an  action  described  in  section  1981(b)(4)  of 
this  title  by  the  lender  of  a  guaranteed 
farmer  program  loan  with  respect  to  the  loan 
if  such  action  reduces  the  net  present  value 
of  the  loan  to  an  amoimt  equal  to  not  less 
than  the  greater  of — 

ISee  main  edition  for  text  of  (A)  and  (B),  {3)1 

(As   amended   Pub.    L.    101-624,    title   XXIII, 
§  2388(d)(2),  Nov.  28,  1990,  104  Stat.  4053.) 

ABCENDBiENTS 

1990-Subsec.  (b)(1),  (2).  Pub.  L.  101-624  substituted 
"1981(b)(4)"  for  "1981(d)". 

§  2006a.  Borrower  training 

(a)  In  general 

The  Secretary  shall  enter  into  contracts  to 
provide  educational  training  to  all  borrowers  of 
farmer  program  direct  and  guaranteed  loans 
made  under  this  chapter  in  financial  and  farm 
management  concepts  associated  with  commer- 
cial farming. 

(b)  Contract 

(1)  In  general 

The  Secretary  may  contract  with  State  or 
private  providers  of  farm  management  and 
credit  counseling  services  (including  a  com- 
munity college,  the  extension  service  of  a 
State,  a  State  department  of  agriculture,  or  a 
nonprofit  organization)  to  carry  out  this  sec- 
tion. 

(2)  Consultation 

The  Secretary  may  consult  with  the  chief 
executive  officer  of  a  State  concerning  the 
identity  of  the  contracting  organization  and 
the  process  for  contracting. 

(c)  Eligibility  for  loans 

(1)  In  general 

Subject  to  paragraph  (2),  to  be  eligible  to 
obtain  a  direct  or  guaranteed  loan  under  this 
chapter,  a  borrower  must  obtain  management 
assistance  under  this  section,  appropriate  to 
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the  management  ability  of  the  borrower  (as 
determined  by  the  lo^rc^E^iate  county  com- 
mittee esti^lished  pursiuuit  to  section  1982  of 
this  title,  during  the  extermination  of  eligibil- 
ity for  the  loan). 

(2)  Loan  cmn^litioiis 

The  need  of  a  borrower  who  satisfies  the 
criteria  set  out  in  section  1922(a)(2)  or 
1941(aK2)  of  this  title  for  mani^ement  assist- 
ance under  this  sectimi  shall  not  be  caiuse  for 
denial  of  eligibility  of  the  bcwrower  for  a 
direct  or  guanuiteed  loan  under  this  chapter. 

(d)  GttiddiiMs  and  cluifiettllim 

The  Secretary  shall  issue  regulations  estab- 
lishing giUdelines  and  curriculum  for  the  bor- 
rower training  i^*ogram  established  under  this 
section. 

(e)  Payment 

A  borrower  shaH  pay  for  training  received 
under  this  section,  and  may  use  funds  from  op- 
eratkig  loans  nmde  imder  subchapter  II  of  this 
chapter  to  pay  for  the  trainkig. 

(f)  Waivers 

The  Secretary  may  waive  the  requirements  of 
this  section  for  an  individual  borrower  on  a  de- 
termination by  the  county  committee  that  the 
borrower  demonstrates  adequate  knowledge  in 
areas  described  in  this  section. 

(Pub.  L.  87-128,  title  III.  §  359.  as  added  Pub.  L. 
101-624,  title  XVIII,  §  1818(a),  Nov.  28,  1990, 
104  Stat.  3829.) 

References  in  Text 

For  definition  of  "this  chapter",  referred  to  in  sub- 
sees,  (a)  and  (c),  see  note  set  out  under  section  1921  of 
this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1942,  1981, 
20a6b  of  this  title. 

§  20i6b.  Loan  assessments 

(a)  In  general 

After  an  applicant  is  determined  eligible  for 
assistance  under  this  chapter  by  the  appropri- 
ate county  conunittee  established  pursuant  to 
section  1982  of  this  title,  the  Secretary  shall 
evaluate,  in  accordance  with  regiilations  issued 
by  the  Secretary,  the  farming  plan  and  finan- 
cial situation  of  each  qualified  farmer  or  ranch- 
er applicant. 

(b)  Determinations 

In  evaluating  the  farming  plan  and  f immcial 
situation  of  an  applicant  under  this  section,  the 
Secretary  shaU  determine— 

(1)  the  amount  that  the  appUcant  will  need 
to  borrow  to  carry  out  the  proposed  farming 
plan; 

(2)  the  rate  of  interest  that  the  applicant 
would  need  to  be  able  to  cover  expenses  and 
build  an  adequate  equity  base; 

(3)  the  goals  of  the  proposed  farming  plan 
of  the  applicant; 

(4)  the  financial  viability  of  the  plan  and 
any  changes  that  are  necessary  to  make  the 
plan  viable;  and 


(5)  whether  assistance  is  neces^ury  under 
this  chapter  and.  if  so,  the  ammmt  of  the  as- 
sistance. 

(c)  Contract 

The  Secretary  may  contract  with  a  third 
{^rty  (including  those  entities  el^^^le  to  pro- 
vide borrows  training  under  seetlcm  2^9te(b) 
of  thk  titte)  to  c^iduct  loan  assesi^tients  under 
this  section. 

(4)  Review  of  loans 

(1)  In  gettenyi 

Loan  assessm^^its  condtwted  under  this  sec- 
tion shall  include  biamii^  review  of  direct 
loai».  and  periodic  review  (as  determined  nec> 
essary  by  the  Secretary)  of  guaranteed  loans, 
made  under  this  chapter  to  assess  the 
progress  of  a  bcMTOwer  in  meetii^  the  goals 
for  the  farm  or  ranch  operation. 

(2)  Central 

The  Secretary  may  c<»itract  with  an  enUty 
that  is  eUgtble  to  provide  borrower  training 
under  section  ^)Oia(b)  of  this  title  to  conduct 
loan  reviews  under  piuragraph  (1). 

(3)  Problem  assessments 

If  a  borrower  is  delinquent  in  payments  on 
a  direct  or  guaranteed  loan  made  under  this 
chapter,  the  Secretary  or  the  contracting 
entity  shall  determine  the  cause  of,  and 
action  necessary  to  correct,  the  delinquency. 

(e)  Guidelines 

The  Secretary  shall  issue  regulations  provid- 
ing guidelines  for  loan  assessments  conducted 
under  this  section. 

(Pub.  L.  87-128,  title  III,  §  360,  as  added  Pub.  L. 
101-624,  title  XVIII,  §  1819,  Nov.  28,  1990,  104 
Stat.  3830.) 

I^sferences  in  Text 

For  definiticm  of  "this  chapter",  referred  to  in  sub- 
sees,  (a),  (bK5),  and  (d)(1),  (3),  see  note  set  out  under 
section  1921  of  this  title. 

§  2e06c.  Supervised  credit 

The  Secretary  shall  provide  adequate  training 
to  employees  of  the  Farmers  Home  Acbninistra- 
tion  on  credit  analysis  and  financial  and  farm 
management  to— 

(1)  better  acquaint  the  employees  with 
what  constitutes  adequate  financial  data  on 
which  to  base  a  direct  or  guaranteed  loan  ap- 
proval decision;  and 

(2)  ensure  proper  supervision  of  farmer  pro- 
gram loans. 

(Pub.  L.  87-128,  title  III,  §  361,  as  added  Pub.  L. 
101-624,  title  XVIII,  §  1820,  Nov.  28,  1990,  104 
Stat.  3830.) 

§  2006d.  Market  placement 

The  Secretary  shall  establish  a  market  place- 
ment i»*ogram  for  qualified  beginning  farmers 
and  ranchers  and  other  borrowers  of  farmer 
program  loans  that  the  Secretary  believes  have 
a  reasonable  chance  of  qualifying  for  commer- 
cial credit  with  a  guarantee  provided  under  this 
chapter. 


Page  611 


TITLE  7— AGRICULTURE 


§2006f 


(Pub.  L.  87-128,  title  III,  §  362,  as  added  Pub.  L. 
101-624,  title  XVIII,  §  1821,  Nov.  28,  1990,  104 
Stat.  3831.) 

References  in  Text 

For  definition  of  "this  chapter",  referred  to  in  text, 
see  note  set  out  under  section  1921  of  this  title. 

§  2006e.  Prohibition  on  use  of  loans  for  certain  pur- 
poses 

The  Secretary  shall  not  approve  any  loan 
under  this  chapter  to  drain,  dredge,  fill,  level, 
or  otherwise  manipulate  a  wetland  (as  defined 
in  section  3801(a)(16)  of  title  16),  or  to  engage 
in  any  activity  that  results  in  impairhig  or  re- 
ducing the  flow,  circulation,  or  reach  of  water, 
except  in  the  case  of  activity  related  to  the 
maintenance  of  previously  converted  wetlands, 
or  in  the  case  of  such  activity  that  is  already 
commenced  before  November  28, 1990. 

(Pub.  L.  87-128,  title  III,  |  363,  as  added  Pub.  L. 
101-624,  title  XVIII,  §  1824,  Nov.  28,  1990,  104 
Stat.  3831,  and  amended  Pub.  L.  102-237,  title 
V,  §  501(i),  Dec.  13, 1991,  105  Stat.  1868.) 

References  in  Text 

For  definition  of  "this  chapter",  referred  to  in  text, 
see  note  set  out  under  section  1921  of  this  title. 

AMENDBftENTS 

1991— Pub.  L.  102-237  inserted  a  closing  parenthesis 
after  "3801(a)(16)  of  title  16"  and  substituted  "before 
November  28,  1990"  for  "prior  to  the  date  of  enact- 
ment of  this  section". 

Effective  Date  of  1991  AifENDMENT 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Pood.  Agriculture,  Conserva- 
tion, and  Trade  Act  of  1990,  Pub.  L.  101-624.  to  which 
the  amendment  relates,  see  section  1101(b)(3)  of  Pub. 
L.  102-237,  set  out  as  a  note  under  section  1421  of  this 
title. 

§  2006f.  Rural  Development  Administration 

(a)  Establishment 

There  is  established  in  the  Department  of  Ag- 
riculture the  Rural  Development  Administra- 
tion, which  shall  be  headed  by  an  Administra- 
tor appointed  by  the  Secretary. 

(b)  Administration 

Except  as  provided  in  subsection  (c)  of  this 
section,  or  as  otherwise  provided  in  this  section, 
the  Secretary  shall  carry  out  this  Act  through 
the  Farmers  Home  Administration. 

(c)  Exceptions 

The  Secretary  shall  carry  out  section  1923  of 
this  title  (in  the  case  of  loans  made  for  pur- 
poses specified  in  paragraphs  (2)  and  (3)  of  sec- 
tion 1923(a)  of  this  title),  section  1924(b)  of  this 
title,  section  1926(a)  of  this  title,  section  1926b 
of  this  title,  section  1931  of  this  title,  section 
1932  of  this  title,  section  1942(a)  of  this  title  (in 
the  case  of  loans  made  for  the  purposes  speci- 
fied in  paragraphs  (5)  and  (6)  of  section  1942(a) 
of  this  title),  section  1323  of  the  Pood  Security 
Act  of  1985  (7  U.S.C.  1932  note),  title  VI  of  the 
Rural  Development  Act  of  1972,  and  such  other 
rural  development  programs  as  the  Secretary 
determines  appropriate  through  the  Rural  De- 
velopment Administration. 


(d)  References 

Any  reference  in  any  law,  regulation,  or  order 
in  effect  immediately  before  November  28, 
1990,  to  the  Farmers  Home  Administration  or 
to  the  Administrator  of  the  Farmers  Home  Ad- 
ministration or  of  the  Farmers  Home  Adminis- 
tration relating  to  any  function,  power,  or  duty 
that  is,  on  or  after  such  date,  a  function,  power, 
or  duty  of  the  Rural  Development  Administra- 
tion or  the  Administrator  of  the  Rural  Develop- 
ment Administration,  shall  be  deemed  to  be  a 
reference  to  the  Rural  Development  Adminis- 
tration or  to  the  Administrator  of  the  Rural 
Development  Administration,  as  the  case  may 
be. 

(e)  Effect  on  pending  proceedings  and  parties  to  such 

proceedings 

(1)  Nonabatement  of  actions 

This  section  does  not  abate  any  proceeding 
commenced— 

(A)  by  or  against  any  entity  any  function 
of  which  is  transferred  by  this  section;  or 

(B)  by  or  against  any  officer  of  any  entity 
referred  to  in  subparagraph  (A)  in  the  offi- 
cial capacity  of  such  individual  as  such  an 
officer. 

(2)  Effect  on  parties 

If  an  officer  of  the  Farmers  Home  Adminis- 
tration, in  the  official  capacity  of  such  offi- 
cer, is  a  party  to  a  proceeding  pending  on  No- 
vember 28,  1990,  and  imder  this  section  the 
officer  or  any  f imction  of  the  officer  is  trans- 
ferred to  the  Ruj-al  Development  Administra- 
tion, Department  of  Agriculture,  then  such 
action  shall  be  continued  with  the  Secretary 
or  the  Administrator,  Rural  Development  Ad- 
ministration, or  other  appropriate  officer  of 
the  Department  substituted  or  added  as  a 
party. 

(3)  Transfer  of  certain  rights  of  Farmers  Home  Ad- 

ministration to  Rural  Development  Administra- 
tion 

The  rights,  interests,  obligations,  and  duties 
of  the  Farmers  Home  Administration  arising 
before  November  28,  1990,  from  any  loan 
made,  insured,  or  guaranteed,  or  any  grant  or 
contract  made,  by  the  Farmers  Home  Admin- 
istration in  the  exercise  of  its  functions 
shall- 

(A)  with  respect  to  any  fimction  to  be  ex- 
ercised on  or  after  such  date  by  the  Farm- 
ers Home  Administration  under  subsection 
(b)  of  this  section,  continue  to  be  vested  in 
the  Farmers  Home  Administration;  and 

(B)  with  respect  to  any  function  to  be  ex- 
ercised on  or  after  such  date  by  the  Rural 
Development  Administration  under  subsec- 
tion (c)  of  this  section,  be  vested  in  the 
Rural  Development  Administration. 

(f)  Compensation  of  Administrator 

The  Administrator  of  the  Rural  Development 
Administration  shall  be  compensated  in  accord- 
ance with  subchapter  VIII  of  chapter  53  of  title 
5. 

(Pub.  L.  87-128,  title  III,  §  364,  as  added  Pub.  L. 
101-624,  title  XXIII,  §  2302(a)(1),  Nov.  28,  1990, 
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104  Stat.  3979,  and  amended  Pub.  L.  102-237, 
title  VII,  §  701(d).  Dec.  13,  1991,  105  Stat.  1879.) 

References  in  Text 

This  Act.  referred  to  in  subsec.  (b),  refers  to  the  Ag- 
ricultural Act  of  1961.  Pub.  L.  87-128,  Aug.  8.  1961.  75 
Stat.  294.  as  amended.  For  classification  of  this  Act  to 
the  Code,  see  Short  Title  note  set  out  under  section 
1911  of  this  title  and  Tables.  However,  the  reference 
was  probably  intended  to  be  "this  title"  meaning  the 
Consolidated  Farm  and  Rural  Development  Act.  title 
III  of  Pub.  L.  87-128.  as  amended,  which  is  classified 
principally  to  this  chapter.  For  classification  of  this 
title  to  the  Code,  see  Short  Title  note  set  out  under 
section  1921  of  this  title  and  Tables. 

Section  1323  of  the  Food  Security  Act  of  1985  [Pub. 
L.  99-1983,  referred  to  in  subsec.  (c),  is  set  out  as  a 
note  under  section  1932  of  this  title. 

The  Rural  Development  Act  of  1972,  referred  to  in 
subsec.  (c),  is  Pub.  L.  92-419,  Aug.  30.  1972.  86  Stat. 
657.  as  amended.  Title  VI  of  the  Act  enacted  sections 
2204a  and  2212a  of  this  title,  amended  sections  1006a, 
2201.  2204.  2204b  of  this  title,  section  5315  of  Title  5, 
Government  Organization  and  Elmployees.  sections 
590g.  590h.  and  590o  of  Title  16.  Conservation,  and  sec- 
tion 3122  of  Title  42.  The  Public  Health  and  Welfare, 
For  complete  classification  of  this  Act  to  the  Code,  see 
Short  Title  of  1972  Amendment  note  set  out  under 
section  1921  of  this  title  and  Tables. 

Amendicents 

1991-Subsec.  (e)(2).  Pub.  L.  102-237.  §  701(d)(1). 
substituted  "November  28,  1990"  for  "the  date  of  en- 
actment of  this  section". 

Subsec.  (e)(3).  Pub.  L.  102-237,  §  701(d)(2),  substitut- 
ed "November  28.  1990."  for  "the  date  of  enactment  of 
this  section". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Food,  Agriculture.  Conserva- 
tion, and  Trade  Act  of  1990.  Pub.  L.  101-624,  to  which 
the  amendment  relates,  see  section  1101(b)(6)  of  Pub. 
L.  102-237,  set  out  as  a  note  under  section  1421  of  this 
title. 

Transfer  of  Functions 

Section  2302(b)  of  Pub.  L.  101-624,  as  amended  by 
Pub.  L.  102-237,  title  VII,  §  702(a),  Dec.  13.  1991.  105 
Stat.  1880,  provided  that: 

"(1)  Notwithstanding  the  provisions  of  section  331  of 
the  Consolidated  Farm  and  Rural  Development  Act  [7 
U.S.C.  1981],  as  soon  as  practicable,  but  in  no  case 
later  than  180  days  after  November  28,  1990,  the  Sec- 
retary shall  transfer  to  the  Rural  Development  Ad- 
ministration the  powers,  duties,  and  assets  of  the 
agencies,  offices,  and  other  entities  in  the  Department 
of  Agriculture,  or  elements  thereof,  related  to  the  per- 
formance of  rural  development  functions,  including, 
but  not  limited  to,  the  agencies,  offices,  and  other  en- 
tities in  the  Department  of  Agriculture,  or  elements 
thereof,  that  administer  sections  303  C7  U.S.C.  1923] 
(in  the  case  of  loans  made  for  purposes  specified  in 
paragraphs  (2)  and  (3)  of  subsection  (a)  of  section 
303),  304(b),  306(a).  306B.  310A.  310B.  and  section 
312(a)  [7  U.S.C.  1924(b).  1926(a).  1926b.  1931.  1932. 
and  1942(a)]  (in  the  case  of  loans  made  for  the  pur- 
poses specified  in  paragraphs  (5)  and  (6)  of  section 
312(a)  [7  U.S.C.  1942(a)])  of  the  Consolidated  Farm 
and  Rural  Development  Act.  section  1323  of  the  Food 
Security  Act  of  1985  (7  U.S.C.  1932  note),  title  VI  of 
the  Rxiral  Development  Act  of  1972  [see  References  in 
Text  note  above],  and  such  other  rural  development 
programs  as  the  Secretary  determines  appropriate. 

"(2)  Incidental  transfers.— The  Secretary  shall 
make  such  determinations,  and  shall  transfer  such 
personnel  from  the  Farmers  Home  Administration,  as 
may  be  necessary  or  appropriate  with  regard  to  the 
functions  transferred  to  the  Rural  Development  Ad- 


ministration under  this  section  or  the  amendments 
made  by  this  section  [enacting  this  section  and  amend- 
ing section  1929  of  this  title].  The  Secretary  shall  also 
make  such  additional  incidental  dispositions  of  person- 
nel, assets,  liabilities,  contracts,  property,  records,  and 
unexpended  balances  of  appropriations,  authoriza- 
tions, allocations,  and  other  funds  held.  used,  arising 
from,  available,  or  to  be  made  available  in  connection 
with  the  functions  transferred  by  this  section  or  the 
amendments  made  by  this  section,  as  the  Secretary 
may  deem  necessary  to  accomplish  the  purposes  of 
this  section. 

"(3)  Effective  and  efficient  transfer  of  author- 
ity.—The  Administrator  of  the  Farmers  Home  Admin- 
istration and  the  Secretary  shall  take  whatever  steps 
are  necessary  to  assure  the  effective  and  efficient 
transfer  of  authority  as  provided  for  in  this  section." 

Establishment  of  Rural  Development 
Administration 

Pub.  L.  102-237.  title  X.  §  1010,  Dec.  13,  1991.  105 
Stat.  1898,  provided  that:  "Notwithstanding  any  other 
provision  of  law,  the  Secretary  of  Agriculture  is  direct- 
ed immediately  to  implement  the  establishment 
within  the  Department  of  Agriculture  of  the  Rural 
Development  Administration  established  by  subtitle  A 
of  title  XXIII  of  the  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990  (7  U.S.C.  2006f  et  seq.)  and  the 
amendments  made  by  such  subtitle  [subtitle  A 
(§§  2302,  2303)  of  title  XXIII  of  Pub.  L.  101-624.  enact- 
ing this  section,  amending  sections  1929.  1981.  1981a, 
1985,  and  1988  of  this  title,  sections  657,  658.  1006,  and 
1014  of  Title  18,  Crimes  and  Criminal  Procedure,  and 
sections  9812  and  9817  of  Title  42,  The  Public  Health 
and  Welfare,  and  enacting  provisions  set  out  above]." 

§  2007.  General  provisions 

(a)  Application  for  participation 

If  a  State  desires  to  participate  in  the  pro- 
gram established  in  sections  2007a  to  2007e  of 
this  title  or  the  program  established  in  sections 
2008  and  2008a  of  this  title,  the  Governor  of 
the  State  may  submit  to  the  Secretary  of  Agri- 
culture (in  this  section  referred  to  as  the  "Sec- 
retary") an  application  therefor. 

(b)  Selection  of  States 

(1)  Rural  Investment  partnerships 

The  Secretary  shall  select  not  more  than  5 
States  to  which  to  make  sections  2007a  to 
2007e  of  this  title  applicable  during  any  par- 
ticular period,  to  the  extent  of  qualifying  ap- 
plications therefor. 

(2)  Rural  economic  development  review  panels 

The  Secretary  shall  select  not  more  than  5 
States  to  which  to  make  sections  2008  and 
2008a  of  this  title  applicable  during  any  par- 
ticular period,  to  the  extent  of  qualif  yuig  ap- 
plications therefor. 

(c)  Duration  of  projects 

(1)  Rural  investment  partnerships 

Sections  2007a  to  2007e  of  this  title  shall 
apply  to  any  State  selected  by  the  Secretary 
under  subsection  (b)(1)  of  this  section  imtil 
September  30, 1996. 

(2)  Rural  economic  development  review  panels 

Chapter  3  shall  apply  to  any  State  selected 
by  the  Secretary  imder  subsection  (b)(2)  of 
this  section  until  September  30, 1996. 
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(d)  Effective  date 

Sections  2007a  to  2007e  of  this  title  and  sec- 
tions 2008,  2008a,  2008b,  and  2008c(b)  of  this 
title  shall  take  effect  on  October  1,  1991. 

(Pub.  L.  101-624,  title  XXIII,  §  2310,  Nov.  28, 
1990,  104  Stat.  3982.) 

References  in  Text 

Chapter  3,  referred  to  In  subsec.  (c)(2),  is  chapter  3 
(sections  2316  and  2317)  of  subtitle  B  of  title  XXIII  of 
Pub.  L.  101-624.  Nov.  28,  1990,  104  Stat.  4000,  which 
enacted  sections  2008  to  2008c  of  this  title  and  amend- 
ed section  1926  of  this  title.  For  complete  classification 
of  this  chapter  to  the  Code,  see  Tables. 

Codification 

Section  was  enacted  as  part  of  the  Rural  Economic 
Development  Act  of  1990,  and  also  as  part  of  the  Pood, 
Agriculture,  Conservation,  and  Trade  Act  of  1990,  and 
not  as  part  of  the  Consolidated  Farm  and  Rural  Devel- 
opment Act  which  comprises  this  chapter. 

Preservation  of  Eligibility  for  Credit  Assistance 
Under  Federal  Law 

Section  2395  of  title  XXIII  of  Pub.  L.  101-624  pro- 
vided that:  "Notwithstanding  any  other  provision  of 
law,  this  title  [see  Short  Title  of  1990  Amendment 
note  set  out  under  section  1921  of  this  title]  shall  not 
be  construed  to  adversely  affect  the  eligibility,  as  it 
existed  on  the  date  of  enactment  of  this  Act  [Nov.  28, 
19901,  of  cooperatives  and  other  entities  for  any  other 
credit  assistance  under  Federal  law." 

Regulations 

Section  2396  of  title  XXIII  of  Pub.  L.  101-624  pro- 
vided that:  "Except  as  otherwise  provided  in  this  title 
[see  Short  Title  of  1990  Amendment  note  set  out 
imder  section  1921  of  this  title],  no  later  than  180  days 
after  the  date  of  the  enactment  of  this  Act  [Nov.  28, 
1990],  the  Secretary  shall  promulgate  such  regulations 
as  may  be  necessary  to  carry  out  this  title  and  the 
amendments  made  by  this  title." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2007a,  2007c, 
2008  of  this  title. 

§  2007a.  DeHnitions 
As  used  in  sections  2007a  to  2007e  of  this  title: 

(1)  Approved  local  business 

The  term  "approved  local  business"  means 
a  local  business  that  is  approved  to  receive  as- 
sistance from  the  revolving  fund  of  an  eligible 
entity  as  provided  under  the  provisions  of  sec- 
tions 2007a  to  2007e  of  this  title. 

(2)  Eligible  entity 

The  term  "eligible  entity"  means  an 
entity— 

(A)  that  is— 

(i)  a  nonprofit  private  corporation  or  a 
public  entity  that  is— 

(I)  the  governing  body  of  each  public 
regional  organization  (such  as  the  gov- 
erning body  of  an  economic  develop- 
ment district)  that  is  chartered  or 
otherwise  organized  under  State  law  for 
the  purpose  of  promoting  economic  de- 
velopment; 

(II)  the  agency  of  each  State  that  is 
primarily  responsible  for  rural  economic 
development  programs  within  the  State; 

(III)  the  governing  body  of  a  county 
or  other  political  subdivision  of  a  State; 


(IV)  the  governing  body  of  a  town  or 
township  within  a  State;  or 

(V)  an  incorporated  public  organiza- 
tion or  a  nonprofit  private  community 
development  corporation,  or  similar 
nonprofit  private  organization,  that  is 
chartered  or  otherwise  organized  under 
State  law  for  the  purpose  of  promoting 
economic  development;  or 

(ii)  an  Indian  tribe  (as  defined  in  section 
450b(e)  of  title  25),  an  Indian  organization 
or  entity  chartered  under  the  Act  of  June 
18,  1934  [25  U.S.C.  461  et  seq.],  commonly 
known  as  the  "Indian  Reorganization 
Act",  or  any  tribal  organization  (as  de- 
fined in  section  450b(Z)  of  title  25);  and 

(B)  that- 

(i)  possesses  the  powers  reasonably  nec- 
essary to  perform  the  functions  and  ac- 
tivities described  in  sections  2007a  to 
2007e  of  this  title; 

(ii)  has  a  professional  staff  and  manage- 
ment ability  (including  adequate  account- 
ing, legal,  and  business  servicing  abilities 
or  experience);  and 

(iii)  meets  any  other  requirements  es- 
tablished by  the  Board  to  carry  out  sec- 
tions 2007a  to  2007e  of  this  title. 

(3)  Investment  Board 

The  terms  "Investment  Board"  and 
"Board"  mean  the  Rural  Partnerships  Invest- 
ment Board  established  in  section  2007b(a)  of 
this  title. 

(4)  Local  business 

The  term  "local  business"  means— 

(A)  a  business  concern,  located  in  a  rural 
area,  that— 

(i)  is  incorporated  or  otherwise  orga- 
nized under  State  law  so  that  financial 
records  and  accounts  are  maintained  re- 
garding the  business  concern  separate  and 
apart  from  records  and  accounts  not  relat- 
ed to  that  business  concern;  and 

(ii)  is  independently  or  cooperatively 
(not  including  borrowers  under  the  Rural 
Electrification  Act  of  1936  [7  U.S.C.  901  et 
seq.])  owned  and  operated  as  defined  by 
the  Board;  or 

(B)  an  individual  who  plans  to  organize 
and  operate  an  entity  of  the  type  described 
in  subparagraph  (A), 

that  meets  any  additional  requirements  that 
are  established  by  the  Board  to  carry  out  the 
intent  of  sections  2007a  to  2007e  of  this  title. 

(5)  Rural  area 

The  term  "rural  area"  means  all  territory  of 
a  State  that  is  not  within  the  outer  boundary 
of  any  city  or  town  having  a  population  of 
20,000  or  more  based  on  the  latest  decennial 
census  of  the  United  States,  and  any  neigh- 
boring urbanized  area  as  defined  by  the 
Board. 

(6)  Rural  Fund 

The  terms  "Rural  Fund"  and  "Fund"  mean 
the  Rural  Business  Investment  Fund  estab- 
lished under  section  2007c(a)  of  this  title. 
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(7)  Secretary 

The  term  ''Secretary"  means  the  Secretary 
of  Agriciiiture,  unless  otherwise  specified  in 
sections  2007a  to  2007e  of  this  title. 

(8)  State 

The  term  "State"  means  any  State  to  which 
the  Secretary  has  made  sections  2007a  to 
2007e  of  this  title  applicable  under  section 
2007(b)(1)  of  this  title. 

(Pub.  L.  101-624,  title  XXIII,  §  2311,  Nov.  28, 
1990,  104  Stat.  3982;  Pub,  L.  102-237,  title  VII, 
§  702(b),  Dec.  13,  1991, 105  Stat.  1880.) 

References  ib  Text 

Act  of  June  18,  1934,  referred  to  in  par.  (2)(A)(ii).  is 
act  June  18,  1934,  eh.  576,  48  Stat.  984,  as  amended, 
popularly  known  as  the  Indian  Reorganization  Act, 
which  enacted  sections  461,  462,  463,  464.  465,  466  to 
470,  471.  472,  473.  474,  475,  476  to  478,  and  479  of  Title 
25,  Indians.  For  complete  classification  of  this  Act  to 
the  Code,  see  Short  Title  note  set  out  under  section 
461  of  Title  25  and  Tables. 

The  Rural  Electrification  Act  of  1936,  referred  to  in 
par.  (4)(A)(U),  is  act  May  20,  1936.  ch.  432,  49  Stat. 
1363,  as  amended,  which  is  classified  generally  to 
chapter  31  (§  901  et  seq.)  of  this  title.  For  complete 
classification  of  this  Act  to  the  Code,  see  section  901  of 
this  title  and  Tables. 

Codification 

Section  was  enacted  as  part  of  the  Rural  Economic 
Development  Act  of  1990,  and  also  as  part  of  the  Food, 
Agriculture,  Conservation,  and  Trade  Act  of  1990,  and 
not  as  part  of  the  Consolidated  Farm  and  Rural  Devel- 
opment Act  which  comprises  this  chapter 

Amendments 

1991-Par.  (2)(A)(U).  Pub.  L.  102-237,  §  702(b)(1), 
substituted  "section  450b(e)  of  title  25"  for  "section 
450b(b)  of  title  25"  and  "section  450b(D  of  title  25"  for 
"the  section  450b(c)  of  title  25". 

Par.  (4).  Pub.  L.  102-237,  §  702(b)(2),  substituted 
"sections  2007a  to  2007e  of  this  title"  for  'this  Act"  in 
concluding  provisions. 

Eppective  Date  of  1991  AioafDMENT 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  provision  of  Pub.  L.  101-624  to  which  it  relates, 
see  section  1101(b)(7)  of  Pub.  L.  102-237,  set  out  as  a 
note  imder  section  1421  of  this  title. 

Efpbciive  Date 

Section  effective  Oct.  1,  1991,  see  section  2007(d)  of 
this  title. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  sections  2007,  2007b. 
2007c,  2007d,  2007e  of  this  title. 

§  2007b.  Rural  Partnerships  Investment  Board 
(a)  Establishment 

There  is  established  a  'Rural  Partnerships 
Investment  Board"  to  provide  lines  of  credit  to 
eligible  entities  to  enable  such  entities  to  estab- 
lish, maintain,  or  expand  revolving  funds  that 
are  used  to  make  or  guarantee  loans,  or  to 
make  capital  investments  in  new  or  expanding 
local  businesses  in  conjimction  with  loans  or  in- 
vestments made  by  depository  institutions  (as 
defined  in  section  1813(c)(1)  of  title  12,*  State 


owned  banks  whose  deposits  are  backed  by  the 
full  faith  and  credit  of  the  State,  or  community 
development  credit  unions  chartered  by  the  Na- 
tional Credit  Union  Administration  under  the 
Federal  Credit  Union  Act  (12  U.S.C.  1751  et 
seq.). 

(b)  Board  of  Directors 

(1)  In  general 

The  Board  of  Directors  of  the  Investment 
Board  shaU  consist  of — 

(A)  the  Administrator  of  the  Rural  Elec- 
trification Administration; 

(B)  the  Administrator  of  the  Rural  Devel- 
opment Administration; 

(C)  the  Administrator  of  the  Extension 
Service  of  the  Department  of  Agriculture; 
and 

(D)  two  members  who  shall  be— 

(!)  experienced  in  rural  development 
and  related  matters; 

(ii)  appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate;  and 

(iii)  from  different  political  parties. 

(2)  Chairperson 

The  Chairperson  of  the  Board  shall  be  the 
Administrator  of  the  Rural  Development  Ad- 
ministration. 

(3)  Vacancies 

Vacancies  on  the  Board  shall  be  filled  in 
the  same  manner  as  the  vacant  position  was 
previously  filled. 

(4)  Chief  executive  officer 

A  chief  executive  officer  shall  be  selected 
by  the  Board  and  shall  serve  at  the  pleasure 
of  the  Board. 

(5)  Quorum 

A  quorum  shall  consist  of  three  members  of 
the  Board.  All  decisions  made  by  the  Board 
shall  require  an  affirmative  vote  of  a  majority 
of  the  members. 

(6)  Compensation 

Members  of  the  Board— 

(A)  specified  under  subparagraphs  (A), 
(B),  and  (C)  of  paragraph  (1)  shall  receive 
reasonable  allowances  for  necessary  ex- 
penses of  travel,  lodging,  and  subsistence  in- 
curred in  attending  meetings  and  other  ac- 
tivities of  the  Investment  Board,  as  set 
forth  in  the  bylaws  issued  by  the  Board  of 
Directors,  except  that  such  level  shall  not 
exceed  the  maximum  fixed  by  subchapter 
1 2  of  chapter  57  of  title  5  for  officers  and 
employees  of  the  United  States;  and 

(B)  appointed  under  subparagraph  (D)  of 
paragraph  (1)  shall  receive  compensation 
for  the  time  devoted  to  meetings  and  other 
activities  at  a  daily  rate  not  to  exceed  the 
daily  rate  of  compensation  prescribed  for 
level  III  of  the  Executive  Schedule  under 
section  5314  of  title  5,  and  reasonable  allow- 
ances for  necessary  expenses  of  travel,  lodg- 
ing, and  subsistence  incurred  in  attending 
meetings  and  other  activities  of  the  Invest- 


» So  in  original.  A  closing  parenthesis  probably  should  pre- 
cede the  comma. 


» So  in  original.  Probably  should  be  subchapter    I". 
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ment  Board,  as  set  forth  in  the  bylaws 
issued  by  the  Board  of  Directors,  except 
that  such  level  shall  not  exceed  the  maxi- 
mum fixed  by  subchapter  1  ^  of  chapter  57 
of  title  5  for  officers  and  employees  of  the 
United  States. 

(7)  Rules  and  records 

The  Board  shall  adopt  such  rules  and  proce- 
dures as  it  may  consider  appropriate  for  the 
transaction  of  the  business  of  the  Investment 
Board,  and  shall  keep  permanent  and  accu- 
rate records  and  minutes  of  its  acts  and  pro- 
ceedings. 
(c)  Powers  of  Investment  Board 

The  Investment  Board  shall  be  a  body  corpo- 
rate that  shall  have  the  power  to— 

(1)  operate  under  the  direction  of  its  Board; 

(2)  adopt,  alter,  and  use  a  corporate  seal, 
which  shall  be  judicially  noted; 

(3)  provide  for  one  or  more  officers,  employ- 
ees, and  agents,  as  may  be  necessary,  define 
their  duties,  and  require  surety  bonds  or 
make  other  provisions  against  losses  occa- 
sioned by  acts  of  such  persons; 

(4)  hire,  promote,  compensate,  and  dis- 
charge officers  and  employees  of  the  Invest- 
ment Board,  without  regard  to  title  5,  except 
that  no  such  officer  or  employee  shall  receive 
an  annual  rate  of  basic  pay  in  excess  of  the 
rate  prescribed  for  level  III  of  the  Executive 
Schedule  under  section  5314  of  title  5; 

(5)  prescribe  by  its  Board  its  bylaws,  that 
shaU  be  consistent  with  law,  and  that  shall 
provide  for  the  manner  in  which— 

(A)  its  officers,  employees,  and  agents  are 
to  be  selected; 

(B)  its  property  is  to  be  acquired,  held, 
and  transferred; 

(C)  its  general  operations  are  to  be  con- 
ducted; and 

(D)  the  privileges  granted  by  law  are  to  be 
exercised  and  enjoyed; 

(6)  with  the  consent  of  any  executive  de- 
partment or  independent  agency,  use  the  in- 
formation, services,  staff,  and  facilities  of 
such  in  carrying  out  sections  2007a  to  2007e 
of  this  title; 

(7)  enter  into  contracts  and  make  advance, 
progress,  or  other  payments  with  respect  to 
such  contracts; 

(8)  sue  and  be  sued  in  its  corporate  name, 
and  complain  and  defend  in  courts  of  compe- 
tent jurisdiction; 

(9)  acquire,  hold,  lease,  mortgage,  or  dispose 
of,  at  public  or  private  sale,  real  and  personal 
property,  and  otherwise  exercise  all  the  usual 
incidents  of  ownership  of  property  necessary 
and  convenient  to  its  operations; 

(10)  modify  or  consent  to  the  modification 
of  any  contract  or  agreement  to  which  it  is  a 
party  or  in  which  it  has  an  interest  under  sec- 
tions 2007a  to  2007e  of  this  title; 

(11)  make  such  rules  and  regulations  as  the 
Board  determines  necessary  and  appropriate 
to  carry  out  the  authority  vested  in  the  Board 
under  sections  2007a  to  2007e  of  this  title; 

(12)  procure  the  temporary  (not  in  excess  of 
2  years)  or  intermittent  services  of  experts  or 
consultants  or  organizations  thereof,  without 


regard  to  the  civil  service  and  classification 
laws  and  without  regard  to  section  5  of  title 
41,  at  rates  not  to  exceed  the  daily  equivalent 
of  the  highest  rate  payable  imder  section 
5332  of  title  5,  including  traveltime,  and  while 
such  individual  is  away  from  the  home  or  reg- 
ular place  of  business  of  such  individual, 
travel  expenses  as  authorized  under  section 
5703  of  title  5;  and 

(13)  exercise  other  powers  as  set  forth  in 
sections  2007a  to  2007e  of  this  title,  and  such 
other  incidental  powers  as  are  necessary  to 
carry  out  its  powers,  duties,  and  fimctions  in 
accordance  with  sections  2007a  to  2007e  of 
this  title. 

(Pub.  L.  101-624,  title  XXIII,  §  2312,  Nov.  28, 
1990,  104  Stat.  3984.) 

References  in  Text 

The  Federal  Credit  Union  Act,  referred  to  in  subsec. 
(a),  is  act  June  26.  1934.  ch.  750.  48  Stat.  1216.  as 
amended,  which  is  classified  generally  to  chapter  14 
(§  1751  et  seq.)  of  Title  12.  Banks  and  Banking.  For 
complete  classification  of  this  Act  to  the  Code,  see  sec- 
tion 1751  of  Title  12  and  Tables. 

The  civil  service  laws,  referred  to  in  subsec.  (c)(12). 
are  set  forth  in  Title  5.  Government  Organization  and 
Employees.  See.  particularly,  section  3301  et  seq.  of 
Title  5. 

The  classification  laws,  referred  to  in  subsec.  (c)(12), 
are  classified  to  chapter  51  (§5101  et  seq.)  and  sub- 
chapter III  (§5331  et  seq.)  of  chapter  53  of  Title  5. 

Codification 

Section  was  enacted  as  part  of  the  Rural  Economic 
Development  Act  of  1990.  and  also  as  part  of  the  Food. 
Agricultiu-e,  Conservation,  and  Trade  Act  of  1990.  and 
not  as  part  of  the  Consolidated  Farm  and  Rural  Devel- 
opment Act  which  comprises  this  chapter. 

Effective  Date 

Section  effective  Oct.  1,  1991,  see  section  2007(d)  of 
this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2007.  2007a. 
2007c.  2007d.  2007e  of  this  title. 

§  2007c.  Establishment  of  investment  fund 

(a)  Establishment 

(1)  In  general 

There  is  established  in  the  Treasury  of  the 
United  States  a  f imd  for  the  use  of  the  Board 
in  carrying  out  the  provisions  of  sections 
2007a  to  2007e  of  this  title,  that  shall  be 
known  as  the  ''Rural  Business  Investment 
Fund". 

(2)  Availability 

The  Rural  Business  Investment  Fund  shall 
be  available  to  the  Board  to  provide  lines  of 
credit  for  revolving  funds  to  be  operated  by 
approved  eligible  entities  to  serve  local  busi- 
nesses in  rural  areas. 

(b)Use 

(1)  Lines  of  credit 

Amounts  in  the  Riural  Business  Investment 
Fund  shall  be  used  by  the  Board  to  provide 
lines  of  credit  in  amoimts  determined  appro- 
priate by  the  Board,  but  in  no  event  shall  any 
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such  line  of  credit  exceed  $750,000  annually 
(up  to  a  total  amount  of  $2,250,000)  to  an  ap- 
proved eligible  entity.  Each  line  of  credit 
shall  be  made  available  over  a  period  of  time 
established  by  the  Board  for  each  such 
entity,  but  in  no  event  shall  any  such  period 
of  time  extend  beyond  the  date  on  which  the 
Investment  Board  is  terminated  under  section 
2007d(n)  of  this  title. 

(2)  Exception 

Notwithstanding  paragraph  (1),  if  the  ap- 
proved eligible  entity  is  the  agency  of  any 
State  that  is  primarily  responsible  for  the 
rural  economic  development  programs  within 
such  State,  the  Board  may  provide  a  line  of 
credit  to  such  agency  in  an  amount  that  shall 
not  exceed  $1,250,000  annually  (up  to  a  total 
amount  of  $3,750,000)  in  the  manner  de- 
scribed in  paragraph  (1). 

(3)  Amounts  drawn  from  line 

Amounts  drawn  from  each  line  of  credit  by 
each  approved  eligible  entity  shall  be  used 
solely  as  provided  imder  sections  2007a  to 
2007e  of  this  title  and  shall  be  drawn  only  as 
needed  to  provide  loans,  investments,  or  to 
carry  out  a  guarantee. 

(c)  Applications  of  eligible  entities  for  lines  of  credit 

(1)  Federal  Register  notices 

The  Board  shall  publish  notices  of  solicita- 
tions for  applications  for  lines  of  credit  in  the 
Federal  Register  and  such  notices  shall  con- 
tain— 

(A)  the  application  procedures  established 
by  the  Board; 

(B)  the  application  requirements  of  para- 
graph (3); 

(C)  the  deadlines  for  submission  of  appli- 
cations (which  shall  be  not  less  than  150 
days  after  the  publication  of  the  applicable 
notice); 

(D)  a  copy  of  all  available  response  forms; 

(E)  a  summary  of  the  functions  of  the 
Board  regarding  applications;  and 

(P)  other  information  determined  appro- 
priate by  the  Board. 

(2)  Submission  and  consideration 

An  eligible  entity  that  desires  to  receive  a 
line  of  credit  under  sections  2007a  to  2007e  of 
this  title  shall  submit  an  application  to  the 
Board  at  such  time,  in  such  form,  and  con- 
taining such  information  and  documentation, 
including  a  description  of  the  areas  to  be 
served,  as  the  Board  shall  prescribe  under 
paragraph  (1),  and  the  Board  shall  consider 
each  such  application  based  on  the  require- 
ments of  sections  2007a  to  2007e  of  this  title. 

(3)  Eligible  entity 

(A)  Matching  funds  or  letters  of  intent 

In  order  for  an  application  to  be  consid- 
ered for  approval  by  the  Board  for  a  line  of 
credit,  each  eligible  entity  that  submits  an 
application  shall— 

(i)  certify  in  writing  that  the  entity 
shall  use  such  funds  as  part  of  a  revolving 
fund  to  invest  in,  and  make  or  guarantee 
loans  to,  local  businesses  in  accordance 
with  sections  2007a  to  2007e  of  this  title; 
and 


(ii)(I)  agree  to  provide  matching  fimds 
(Pederal  funds  shall  not  be  used  to  satisfy 
such  matching  requirement)  in  amounts 
that  are  at  least  equal  to  the  amount  of 
the  line  of  credit  to  be  provided  by  the 
Board,  that  shall  be  in  the  form  of — 
(aa)  cash  or  cash  equivalents;  or 
(bb)  letters  of  credit  in  favor  of  the  el- 
igible entity  issued  or  submitted  by  de- 
pository institutions  (as  defined  in  sec- 
tion  1813(c)(1)  of  title   12),  insurance 
companies,  similar  Federally  regulated 
financial     institutions,     State     owned 
banks,  local  or  State  government  or  pri- 
vate philanthrophic  foundations,  as  de- 
termined appropriate  and  acceptable  by 
the  Board;  or 

(II)  demonstrate,  through  procedures 
determined  appropriate  and  acceptable  by 
the  Board,  that  depository  institutions  (as 
so  defined)  or  community  development 
credit  imions  described  in  section  2007b(a) 
of  this  title,  are  prepared  to  participate 
with  the  eligible  entity  in  a  loan,  guaran- 
tee, or  investment  program  for  the  benefit 
of  local  businesses,  and  that  the  total  fi- 
nancial commitment  demonstrated  by  the 
letters  of  intent  or  other  documents  is  at 
least  equal  to  the  value  of  the  line  of 
credit  for  which  the  eligible  entity  is  ap- 
plying. 

(B)  Exception  for  certain  eligible  entities 

(i)  Low  per  capita  income  areas 

If  the  average  per  capita  income  level  of 
the  identified  rural  areas  served  by  an  eli- 
gible entity  is  less  than  70  percent  of  the 
national  average  per  capita  income  for 
the  most  recent  year  for  which  such  infor- 
mation is  available,  such  eligible  entity 
shall  only  be  required  to  match  50  percent 
of  the  funds  provided  by  the  Board  in  the 
same  manner  as  described  in  subclause  (I) 
or  (II)  of  subparagraph  (A)(ii).  A  list  of 
the  average  per  capita  income  and  popula- 
tion of  each  county  in  the  United  States 
that  contains  rural  areas,  and  the  nation- 
al average  per  capita  income  for  such 
year,  shall  be  published  in  the  Pederal 
Register  and  otherwise  made  available  by 
the  Board  to  the  public. 

(ii)  Indian  tribal  council  participation 

(I)  In  general 

Commui^ty  or  tribal  development  cor- 
porations operated  by  Federally  recog- 
nized tribal  councils  that  desire  to  ad- 
minister a  local  revolving  fund  may  par- 
ticipate in  the  program  established 
under  sections  2007a  to  2007e  of  this 
title  if  such  corporations  meet  the  rules 
and  procedures  established  under  sec- 
tions 2007a  to  2007e  of  this  title  that  are 
determined  by  the  Board  to  be  perti- 
nent. 
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(II)  Establishment  of  special  rules  and  proce- 
dures 

(aa)  In  general 

Not  later  than  220  days  after  No- 
vember 28,  1990,  the  Board  shall  es- 
tablish rules  and  procedures  to  enable 
such  community  or  tribal  develop- 
ment corporations  serving  rural  areas 
located  on  Federally  recognized  reser- 
vations (including  former  reservations 
in  Oklahoma)  to  participate  in  the 
program  established  under  sections 
2007a  to  2007e  of  this  title  through 
the  operation  of  revolving  funds  used 
for  investing  in,  and  making  or  guar- 
anteeing loans  to,  new  or  expanding 
local  businesses. 

(bb)  Contents 

Rules  and  procedures  established 
under  item  (aa)  shall  be  established  to 
ensure  that  development  corporations 
that  receive  Federal  lines  of  credit 
under  sections  2007a  to  2007e  of  this 
title  serve  needy  reservation  areas,  in- 
cluding areas  that  have  low  per  capita 
income,  high  unemployment,  high 
poverty  rates,  depressed  or  lagging 
local  economies,  and  other  factors  de- 
termined appropriate  by  the  Board. 

(III)  Matching  requirements 

The  requirements  of  subsection  (c)(3) 
of  this  section  and  section  2007d(d)  of 
this  title  concerning  the  provision  of 
matching  funds  and  the  requirement  of 
partnerships  for  loans,  and  any  related 
matching  requirements,  shall  not  apply 
to  the  development  corporations  receiv- 
ing assistance  under  this  clause. 

(4)  Reapplication  for  lines  of  credit 

(A)  In  general 

An  eligible  entity  that  has  received  a  line 
of  credit  imder  this  section  may  reapply  in 
subsequent  years  for  additional  lines  of 
credit  if  the  Board  makes  a  determination 
that— 

(i)  the  applicant  has  demonstrated  that 
the  funds  previously  allocated  under  such 
line  of  credit  have  been  substantially  obli- 
gated and  that  additional  demand  for 
lending,  investment,  or  guaranteed  fimd- 
ing  exists  in  the  service  area  of  the  appli- 
cant; 

(ii)  the  applicant  will  meet  the  match- 
ing requirements  imder  subsection  (c)(3) 
of  this  section;  and 

(iii)  the  applicant  has  administered  the 
revolving  fimd  consistent  with  sections 
2007a  to  2007e  of  this  title  and  has  the  ca- 
pacity to  administer  additional  funds  in 
the  same  manner. 

(B)  Priority 

Eligible  entities  qualified  to  receive  an  ini- 
tial line  of  credit  or  that  will  serve  a  service 
area  not  served  by  another  entity  shall  re- 
ceive priority  over  any  applicant  seeking  a 
second  or  subsequent  line  of  credit. 


(5)  Monitoring  compliance 

The  Board  shall  establish  procedures  to 
monitor  the  compliance  of  each  eligible  entity 
participating  in  the  program  authorized  by 
sections  2007a  to  2007e  of  this  title  with  the 
requirements  of  sections  2007a  to  2007e  of 
this  title. 

(6)  Eligible  entity  revolving  fund  requirement 

To  be  eligible  to  receive  a  line  of  credit  from 
the  Rural  Business  Investment  Fund,  the  ap- 
plicant eligible  entity  shall— 

(A)  demonstrate  its  ability  or  potential  ca- 
pacity to  make  sound  business,  lending,  and 
investment  decisions  and  to  provide  busi- 
ness counseling  and  technical  assistance; 

(B)  demonstrate  its  ability  to  operate  con- 
sistent with  the  requirements  of  sections 
2007a  to  2007e  of  this  title  and  to  increase 
the  availability  of  credit  in  rural  areas  to 
promote  the  creation  or  expansion  of  viable 
businesses  in  rural  areas; 

(C)  identify  the  proposed  service  area  and 
define  a  strategy  for  serving  that  area  that 
should  describe  such  characteristics  as  simi- 
lar industrial,  labor,  or  other  markets,  simi- 
lar geographic  or  socioeconomic  conditions, 
or  other  related  considerations,  and,  to  the 
extent  that  such  area  includes  any  towns  or 
townships,  make  a  commitment  to  serve 
such  towns  or  townships  in  their  entirety; 

(D)  provide  an  assurance  that  its  service 
area  will  consist  of — 

(i)  all  rural  areas  in  a  county  if  the 
median  household  income  of  the  county  is 
less  than  the  Statewide  nonmetropolitan 
median  household  income;  or 

(ii)  identified  rural  areas  in  a  county  if— 

(I)  the  median  household  income  of 
the  county  is  not  less  than  the  State- 
wide nonmetropolitan  median  house- 
hold income;  and 

(II)  the  median  household  income  of 
each  rural  city,  town,  or  township  to  be 
served,  and  of  each  separate  contiguous 
rural  area  to  be  served,  is  less  than  the 
Statewide  nonmetropolitan  median 
household  income; 

(iii)  identified  rural  areas  in  a  State  in 
which  the  average  per  capita  income  is 
less  than  70  percent  of  the  nationwide  per 
capita  income;  or 

(iv)  any  county  where  the  net  migration 
population  loss  is  at  least  5  percent  or 
greater  from  April  1,  1980,  to  July  1,  1987, 
as  reported  by  the  Census  Bureau  of  the 
Department  of  Commerce;  and 

(E)  provide  a  notification  that  an  applica- 
tion has  been  filed  with  the  Board  to  each 
county  or  other  local  unit  of  government 
having  jurisdiction  over  some  or  all  of  the 
proposed  service  area  imder  procedures  de- 
veloped by  the  Board. 

(7)  Factors  in  approval  of  applications 

In  determining  which  applications  to  ap- 
prove, and  the  maximum  amoimt  of  fimds  to 
be  offered  in  each  line  of  credit,  the  Board 
shall  grant  a  preference  to  eligible  entities— 
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(A)  that  have  experience  in  serving  local 
credit  or  equity  needs  and  in  making  sound 
business  and  investment  decisions,  or  that 
have  the  ability  to  serve  such  needs  and 
make  such  decisions; 

(B)  whose  boards  of  directors  (or  govern- 
ing bodies  if  no  such  board  exists)  are  com- 
posed of  a  cross-section  of  individuals  (such 
as  individuals  with  backgrounds  in  business, 
commimity  development,  or  regional  devel- 
opment, individuals  who  are  State,  local,  or 
county  government  officials,  or  individuals 
involved  in  banking,  financial,  or  other  in- 
vestment activities); 

(C)  that  are  likely  to  stimulate  significant 
job  creation  or  retention  and  new  business 
creation  or  business  expansion  per  dollar  of 
funds  provided  under  this  section; 

(D)  that  submit  applications  that  demon- 
strate the  ability  and  willingness  to  provide 
to  local  businesses  continuing  technical  and 
management  assistance,  training,  financial 
and  business  guidance,  and  planning; 

(E)  that  demonstrate  that  the  activities  of 
the  eligible  entity  are  consistent  with  State, 
coimty,  or  local  goals,  whichever  is  applica- 
ble, regarding  long-term  economic  growth 
and  community  development; 

(F)  that  submit  applications  containing  a 
comprehensive  investment  strategy,  devel- 
oped in  consultation  with  the  applicable 
State,  regional  council  or  government,  and 
county  or  other  general  purpose  unit  of 
local  government;  and 

(G)  that  propose  to  serve  a  service  area— 
(i)    whose    imemployment    or    poverty 

rates  exceed  the  Statewide  nonmetropoli- 
tan  average; 

(ii)  with  special  needs  arising  from 
actual  or  threatened  severe  unemploy- 
ment arising  from  economic  dislocation; 
or 

(iii)  that  includes  any  county  in  which 
the  net  migration  population  loss  is  at 
least  5  percent  or  greater  from  April  1. 
1980,  to  July  1,  1987,  as  reported  by  the 
Census  Bureau  of  the  Department  of 
Commerce. 

(8)  Geographic  spread 

(A)  In  general 

In  awarding  lines  of  credit  under  this  sec- 
tion the  Board  shall  attempt,  as  much  as 
reasonably  practicable  and  consistent  with 
sound  financial  judgment,  to  assiu*e  that  all 
rural  regions  of  the  United  States  benefit 
from  such  awards. 

(B)  Minimum  amount  of  funds 

After  considering  the  availability  of  quali- 
fied applications,  and  if  consistent  with 
good  investment  practices  and  the  other  re- 
quirements of  sections  2007a  to  2007e  of 
this  title,  the  Board  shi^  approve  the  appli- 
cation of  at  least  one  eligible  entity  in  each 
State  selected  under  section  2007(b)(1)  of 
this  title.  The  Board  shall,  to  the  maximum 
extent  practicable  and  appropriate,  ensure 
that  eligible  entities  that  are  approved  by 
the  Board  in  any  given  State  receive  at  least 
$750,000  (per  State)  out  of  the  funds  provid- 


ed under  subsection  (d)  of  this  section.  In 
addition,  to  the  maximum  extent  practica- 
ble the  Board  shall  approve  the  applica- 
tions of  at  least  two  eligible  entities  in  each 
State  containing  an  approved  eligible 
entity. 

(C)  Maximum  amount  of  funds 

The  total  amount  of  funds  provided  under 
sections  2007a  to  2007e  of  this  title  to  eligi- 
ble entities  in  any  State  shall  not  exceed 
$10,000,000. 

(D)  Special  program 

(i)  In  general 

The  Board  shall  issue  regulations  to  es- 
tablish a  program  that  targets  the  bene- 
fits of  the  Federal  lines  of  credit  provided 
under  this  section  to  those  rural  areas  and 
residents  with  special  needs. 

(ii)  Limits 

If  consistent  with  sound  investment 
practices,  not  less  than  5  percent,  nor 
more  than  15  percent,  of  the  funds  appro- 
priated imder  subsection  (d)  of  this  sec- 
tion shall  be  issued  to  eligible  entities 
that  will  serve— 

(I)  local  businesses  located  in  very  dis- 
tressed rural  areas,  as  defined  by  the 
Board,  that  may  include  areas  with  spe- 
cial needs  arising  from  actual  or  threat- 
ened severe  unemployment  which  re- 
sults from  economic  dislocation;  and 

(II)  local  businesses  that  provide  bene- 
ficial services  to  rural  residents  such  as 
improved  medical,  hospital,  or  health 
care,  licensed  day  care  facilities  or  cen- 
ters, improved  services  for  the  handi- 
capped, the  disabled,  the  elderly  or 
other  needy  individuals,  improved  edu- 
cational opportunities,  improved  public 
transportation  services  for  needy  indi- 
viduals, or  other  related  services  as  de- 
termined appropriate  by  the  Board. 

(d)  Limitation  on  authorization  of  appropriations 

To  carry  out  sections  2007a  to  2007e  of  this 
title,  there  are  authorized  to  be  appropriated  to 
the  Rural  Fund  and  the  Board  $10,000,000  for 
fiscal  year  1992,  $8,600,000  for  fiscal  year  1993, 
$6,700,000  for  fiscal  year  1994,  and  $4,700,000 
for  each  of  fiscal  years  1995  and  1996.  Amounts 
appropriated  under  this  subsection  shall 
remain  available  until  expended  or  imtil  the 
Board  is  terminated. 

(e)  Relocation  and  refinancing 

The  Board  shall  establish  rules  and  proce- 
diures  to  prohibit  eligible  entities  from  using 
the  assistance  received  under  sections  2007a  to 
2007e  of  this  title  for  loans  and  investments,  or 
for  issuing  guarantees,  that  would— 

(1)  facilitate  the  relocation  of  a  local  busi- 
ness from  one  community  to  another; 

(2)  refinance  the  existing  debt  of  a  local 
business,  except  that  such  refinancing  may  be 
undertaken  with  such  assistance  if  it  is  under- 
taken in  conjunction  with  a  substantial  ex- 
pansion effort  by  the  local  business;  or 
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(3)  significantly  reduce  the  viability  of  a 
then  existing  business  engaged  in  substantial- 
ly the  same  business  activities  in  the  same 
community. 

(Pub.  L.  101-624,  title  XXIII,  §  2313,  Nov.  28, 
1990,  104  Stat.  3986;  Pub.  L.  102-237,  title  VII, 
§  702(c),  Dec.  13,  1991,  105  Stat.  1880.) 

Codification 

Section  was  enacted  as  part  of  the  Riiral  Economic 
Development  Act  of  1990,  and  also  as  part  of  the  Food, 
Agriculture,  Conservation,  and  Trade  Act  of  1990,  and 
not  as  part  of  the  Consolidated  Farm  and  Rural  Devel- 
opment Act  which  comprises  this  chapter. 

Amendbsents 

1991--Subsec.  (a)(2).  Pub.  L.  102-237,  §702(0(1). 
substituted  "Rural  Business  Investment  Fund"  for 
"Fund  established  under  paragraph  (1)". 

Subsec.  (b)(1).  Pub.  L.  102-237,  §  702(c)(2),  substitut- 
ed "Rural  Business  Investment  Fund'*  for  "fund  estab- 
lished by  subsection  (a)**. 

Subsec.  (c)(6).  Pub.  L.  102-237.  §  702(c)(3),  inserted 
"Business  Investment"  before  "Fund"  in  introductory 
provisions. 

Effective  Date  of  1991  Aiooydment 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Food,  Agriculture.  Conserva- 
tion, and  Trade  Act  of  1990.  Pub.  L.  101-624,  to  which 
the  amendment  relates,  see  section  1101(b)(7)  of  Pub. 
L.  102-237,  set  out  as  a  note  under  section  1421  of  this 
title. 

Effective  Date 

Section  effective  Oct,  1.  1991.  see  section  2007(d)  of 
this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2007.  2007a. 
2007b,  2007d.  2007e  of  this  title. 

§  2007d.  Local  revolving  funds 
(a)  Establishment 

(1)  In  general 

Each  eligible  entity  approved  by  the  Board 
to  participate  in  the  program  established 
under  sections  2007a  to  2007e  of  this  title 
shall  establish  a  local  revolving  fund  account 
in  which  to  deposit— 

(A)(i)  amounts  received  under  sections 
2007a  to  2007e  of  this  title  from  the  Rural 
Business  Investment  Fund; 

(ii)  any  local  matching  funds  described  hi 
section  2007c(c)(3)(A)  of  this  title;  and 

(iii)  any  profits  or  income,  repayments  of 
loans,  proceeds  from  the  sale  of  equity  in- 
vestments, or  other  gains  or  returns  on  in- 
vestments or  loans,  derived  from  the  activi- 
ties of  the  revolvhig  fimd  established  under 
this  subsection;  less 

(B)  reasonable  operating  expenses  or 
losses  incurred  in  administering  such  fund. 

(2)  Place  of  establishment 

Each  local  revolving  f imd  established  under 
this  subsection  may  be  established  in  one  or 
more  member  banks  of  the  federal  Reserve 
System,  any  Federally  insured  State  non- 
member  bank  (as  defhied  in  section  1813(b)  of 
title  12),  or  any  State  owned  bank  whose  de- 
posits are  backed  by  the  full  faith  and  credit 
of  the  State,  and  the  funds,  except  as  provid- 


ed in  subsection  (b)  of  this  section,  shall  be 
held  in  cash  and  receive  interest  or  be  invest- 
ed in  direct  obligations  of  the  United  States 
or  in  obligations  guaranteed  by  the  United 
States  or  an  agency  thereof. 

(b)  Use  of  fund 

Amounts  in  a  local  revolving  fund  may  be 
used— 

(1)  to  provide  loans  or  equity  capital,  or 
loan  guarantees,  to  approved  local  businesses 
as  authorized  in  sections  2007a  to  2007e  of 
this  title,  under  procedures  established  by  the 
Board; 

(2)  to  cover  the  costs  of  providing  training, 
business  or  financial  planning,  or  manage- 
ment or  technical  assistance  to  approved  local 
businesses  in  amounts  that  do  not  exceed 
amounts  or  levels  described  in  standards  es- 
tablished by  the  Board; 

(3)  if  financial  investments  are  made  in  the 
eligible  entity,  in  accordance  with  item  (aa)  or 
(bb)  of  section  2007c(c)(3)(A)(ii)(I)  of  this 
title,  to  provide  for  a  return  of  capital  to  non- 
Federal  investors  in  the  revolving  fund, 
except  that  if  such  revolving  fimd  experi- 
ences capital  or  other  losses  the  share  of  re- 
turned capital  under  this  paragraph  shall  be 
proportionately,  or  otherwise  appropriately 
reduced  to  reflect  such  losses,  under  proce- 
dures established  by  the  Board;  or 

(4)  to  cover  reasonable  operating  or  capital 
expenses,  losses,  or  for  other  charges  as  pre- 
scribed in  rules  or  standards  established  by 
the  Board. 

(c)  Decisions  concerning  funding 

Eligible  entities  that  receive  a  line  of  credit 
imder  section  2007c  of  this  title  shall  make 
case-by-case  determinations  concerning  applica- 
tions submitted  by  each  local  business  for 
loans,  equity  capital,  or  loan  guarantees,  under 
general  procedures  and  requirements  estab- 
lished by  the  Board. 

(d)  Requirement  of  partnerships  for  loans  or  invest- 
ments 

Funds  in  each  local  revolving  fimd  shall  be 
loaned,  invested,  or  used  to  provide  a  guaran- 
tee, only  if  one  or  more  depository  institutions 
(as  defined  in  section  1813(c)(1)  of  title  12  ^  or 
community  development  credit  unions  de- 
scribed in  section  2007b(a)  of  this  title,  under 
procedures  established  by  the  Board,  match 
each  investment  or  loan  made  by  each  such  re- 
volving fimd  to  each  such  local  business,  on  at 
least  a  dollar-for-doUar  basis,  or  provide  the 
funds  for  the  loans  that  are  guaranteed  by  such 
local  revolving  fimd. 

(e)  Investment  size  limits 
(1)  In  general 

(A)  Amount  per  local  business 

The  amount  of  Federal  funds  provided 
from  any  revolving  fund  for  use  in  making 
loans  or  investments,  or  available  regarding 
each  guarantee,  shall  not  exceed  $250,000  in 
any  given  calendar  year,  to  any  single  ap- 
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proved  local  business  or  to  other  local  busi- 
nesses that  are  financially  connected  or 
otherwise  related  to  such  local  business  as 
defined  by  the  Board. 

(B)  Other  sources 

Sections  2007a  to  2007e  of  this  title  shall 
not  be  construed  to  limit  the  total  amount 
of  loans,  investments,  or  guarantees  that 
each  local  business  may  receive  from 
sources  other  than  eligible  entities. 

(C)  Procedures 

In  implementing  this  paragraph  the 
Board  shall  develop  procedures  to  establish, 
impute,  or  determine  the  amount  of  Federal 
funds  that  shall  be  considered  available  in 
the  revolving  funds  created  by  approved  eli- 
gible entities. 

(2)  Ineligibility 

Any  local  business  that  employs  100  or 
more  employees  shall  not  be  eligible  to  re- 
ceive assistance  from  a  local  revolving  fund 
that  receives  assistance  under  sections  2007a 
to  2007e  of  this  title. 

(f)  Subordinated  interest  of  local  revolving  fund 

If  a  depository  institution  (as  defined  in  sec- 
tion 1813(c)(1)  of  title  12  2  or  a  community  de- 
velopment credit  union  described  in  section 
2007b(a)  of  this  title  has  made  an  investment  or 
loan  in  a  local  business  in  conjunction  with  an 
investment  or  loan  made  out  of  the  revolving 
fund  of  an  approved  eligible  entity,  the  amount 
invested  or  loaned  by  such  revolving  fund  in 
such  local  business  may  be  subordinated  to  any 
degree  and  in  any  manner. 

(g)  Other  investors 

A  depository  institution  (as  defined  in  section 
1813(c)(1)  of  title  12  2,  community  development 
credit  union  described  in  section  2007b(a)  of 
this  title,  similar  Federally  regulated  financial 
institution,  State  owned  bank,  local  or  State 
government,  private  philanthrophic  founda- 
tion, or  other  entity  that  contributes  capital  to 
an  eligible  entity  that  receives  Federal  assist- 
ance under  sections  2007a  to  2007e  of  this  title 
may  establish  contractual  arrangements  with 
such  eligible  entity  concerning  the  return  of 
such  investments  in  the  local  revolving  fund 
consistent  with  subsection  (b)(3)  of  this  section. 
(h)  Additional  capital 

The  Board  shall  promulgate  regulations  that 
provide  each  participating  eligible  entity  with  a 
sufficient  amount  of  time  to  obtain  additional 
capital,  lines  of  credit,  or  letters  of  intent,  if 
any  investor,  pursuant  to  the  contract  with  the 
eligible  entity  under  subsection  (g)  of  this  sec- 
tion, withdraws  some  or  all  of  its  investment, 
(i)  Continuation  of  line  of  credit 

A  line  of  credit  provided  to  an  approved  eligi- 
ble entity  under  section  2007c  of  this  title  for 
use  in  a  local  revolving  fund  shall  be  available 
to  be  drawn  upon  until  the  Investment  Board  is 
terminated  or  until  the  line  of  credit  is  can- 
celed, revoked,  or  suspended  by  the  Board  or 


2  So  in  original.  Probably  should  be  followed  by  a  closing 
parenthesis. 


the  Secretary  as  described  in  section  2007e  of 
this  title  or  subsection  (I)  of  this  section. 

(j)  Continuation  of  business  promotion  activities 

The  Federal  assistance  provided  to  any  eligi- 
ble entity  under  sections  2007a  to  2007e  of  this 
title  shall  become  the  property  of  such  entity 
on  the  termination  of  the  Investment  Board 
if- 

(1)  the  Board  determines  that  the  eligible 
entity  that  administers  the  local  revolving 
fund  has  operated  the  fund  in  a  manner  that 
is  consistent  with  sections  2007a  to  2007e  of 
this  title;  and 

(2)  the  eligible  entity  contracts  with  the 
Secretary  to  continue  to  provide  lending,  in- 
vestment, and  guarantee  assistance  consistent 
with  sections  2007a  to  2007e  of  this  title, 

(k)  Development  of  monitoring  procedures 

On  and  after  the  date  on  which  the  Invest- 
ment Board  is  terminated,  the  Secretary  shall 
act  in  place  of  the  Board  and  shall  monitor  the 
operations  of  eligible  entities  that  receive  Fed 
eral  assistance  under  sections  2007a  to  2007e  of 
this  title  which  continue  to  exist  on  such  date. 

(I)  Refund  of  funds 

Notwithstanding  subsection  (j)  of  this  section, 
and  in  addition  to  any  actions  taken  under  sec- 
tion 2007e  of  this  title,  if  the  Secretary  finds 
that  the  purpose  of  any  eligible  entity  is  no 
longer  to  promote  business  development  in  a 
manner  consistent  with  sections  2007a  to  2007e 
of  this  title,  the  Secretary  shall  revoke  the  ap- 
proval  of  the  eligible  entity,  obtain  a  refund  in 
an  amount  equal  to  the  amount  of  funds  dra^^n 
out  of  the  Federal  line  of  credit  issued  to  the  el- 
igible entity  together  with  an  appropriate 
amount  of  interest  on  such  amount,  as  deter 
mined  by  the  Secretary,  and  succeed  to,  or  ac 
quire  the  rights,  privileges,  and  assets,  invest 
ments  of,  and  the  payments  due  from  such  eli- 
gible entity,  as  described  in  section  2007e(h)  of 
this  title. 

(m)  Annual  reports  to  Board 

(1)  In  general 

Each  eligible  entity  that  receives  assistance 
under  sections  2007a  to  2007e  of  this  title 
shall  annually  prepare  and  submit  to  the 
Board,  at  such  time  and  in  such  form  as  the 
Board  may  require,  a  report  describing  the  fi- 
nancial condition  of  the  eligible  entity,  and 
the  investments,  cash  revenues,  income  from 
investments,  loans  made,  equity  positions 
taken,  guarantees  issued,  losses  sustained  or 
taken,  any  training,  business,  or  technical  as- 
sistance, or  financial  planning  provided,  oper- 
ating expenses,  loss  rates,  and  such  other 
matters  as  the  Board  determines  appropriate 
concerning  the  eligible  entity. 

(2)  Post  termination 

After  the  Board  terminates  under  subsec- 
tion (n)  of  this  section,  the  reports  required 
under  paragraph  (1)  shall  be  submitted  to  the 
Secretary  who  shall  stand  in  the  same  posi- 
tion as  the  Board. 
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(n)  Termination  of  Board 

The  Investment  Board  established  by  section 
2007b<a)  of  this  title  shall  terminate  on  the  last 
day  of  the  5th  calendar  year  following  Novem- 
ber 28,  1990,  and  on  and  after  November  28, 
1990,  the  Secretary  shall  act  in  place  of  such 
Board. 

(Pub.  L.  101-624,  title  XXIII,  §  2314,  Nov.  28, 
1990,  104  Stat.  3991;  Pub.  L.  102-237,  title  VII, 
§  702(d),  Dec.  13, 1991,  105  Stat.  1880.) 

Codification 

Section  was  enacted  as  part  of  the  Rural  Economic 
Development  Act  of  1990,  and  also  as  part  of  the  Food, 
Agriculture,  Conservation,  and  Trade  Act  of  1990,  and 
not  as  part  of  the  Consolidated  Farm  and  Rural  Devel- 
opment Act  which  comprises  this  chapter. 

Amendments 

1991-Subsec.  (aKlKAXi).  Pub.  L.  102-237  substitut- 
ed "under  sections  2007a  to  2007e  of  this  title  from  the 
Rural  Business  Investment  Fund"  for  "from  the  Fund 
under  sections  2007a  to  2007e  of  this  title". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Food,  Agriculture,  Conserva- 
tion, and  Trade  Act  of  1990,  Pub.  L.  101-624.  to  which 
the  amendment  relates,  see  section  1101(b)(7)  of  Pub. 
L.  102-237,  set  out  as  a  note  under  section  1421  of  this 
title. 

Effective  Date 

Section  effective  Oct.  1,  1991,  see  section  2007(d)  of 
this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2007,  2007a, 
2007b.  2007c,  2007e  of  this  title. 

§  2007e.  Compliance  and  enforcement 

(a)  Revocation  or  cancellation  of  line  of  credit  and 
refund 

(1)  Grounds  for  revocation 

The  Board  shall  revolsie  or  suspend  a  line  of 
credit,  and  shall  request  a  full  or  partial 
refund  of  the  Federal  investment,  with  an  ap- 
propriate amount  of  interest— 

(A)  for  false  statements  knowingly  made 
in  any  written  statement  required  imder 
sections  2007a  to  2007e  of  this  title,  or 
under  any  regulation  or  Federal  Register 
notice  issued  under  sections  2007a  to  2007e 
of  this  title; 

(B)  if  any  written  statement  required 
under  sections  2007a  to  2007e  of  this  title, 
or  imder  any  regulation  or  Federal  Register 
notice  issued  under  sections  2007a  to  2007e 
of  this  title,  fails  to  state  a  material  fact 
necessary  in  order  to  malce  the  statement 
not  misleading  in  the  light  of  the  circiun- 
stances  under  which  the  statement  was 
made; 

(C)  for  willful  or  repeated  violation  of,  or 
willful  or  repeated  failure  to  observe,  any 
provision  of  sections  2007a  to  2007e  of  this 
title; 

(D)  for  wiUful  or  repeated  violation  of,  or 
willful  or  repeated  failure  to  observe,  any 
rule  or  regulation  authorized  under  sections 
2007a  to  2007e  of  this  title;  or 


(E)  for  violation  of,  or  failure  to  observe, 
any  cease  and  desist  order  issued  by  the 
Board  under  this  subsection. 

(2)  Cancellation  of  line  of  credit 

Notwithstanding  any  action  taken  under 
paragraph  (1),  the  Board  may  cancel  any  pro- 
spective payments  to  be  made  from  any  ap- 
proved line  of  credit  under  sections  2007a  to 
2007e  of  this  title  if  the  Board  determines 
that  the  eligible  entity  participating  in  the 
program  established  under  sections  2007a  to 
2007e  of  this  title  made  an  investment,  or 
acted  in  a  manner,  that  was  inconsistent  with 
any  provision  of  sections  2007a  to  2007e  of 
this  title. 

(3)  Cease  and  desist  orders 

If  an  eligible  entity  has  not  complied  with 
any  provision  of  sections  2007a  to  2007e  of 
this  title,  or  of  any  regulation  issued  pursuant 
thereto,  or  is  engaging  or  is  about  to  engage 
in  conduct  that  constitutes  or  will  constitute 
a  violation  of  sections  2007a  to  2007e  of  this 
title  or  such  regulation,  the  Board  may  order 
such  entity  to  cease  and  desist  from  such  con- 
duct. The  Board  may  further  order  such 
entity  to  take  such  action  or  to  refrain  from 
such  action  as  the  Board  determines  neces- 
sary to  ensure  compliance  with  sections  2007a 
to  2007e  of  this  title  and  the  regulations 
issued  thereunder. 

(4)  Order  to  show  cause,  contents,  and  hearing 

(A)  Order 

Prior  to  revoking  or  suspending  a  line  of 
credit  under  paragraph  (1)  or  (2),  or  issuing 
a  cease  and  desist  order  under  paragraph 
(3),  the  Board  shall  serve  on  the  eligible 
entity  an  order  to  show  cause  why  an  order 
revoking  or  suspending  the  line  of  credit  or 
a  cease  and  desist  order  should  not  be 
issued. 

(B)  Contents 

An  order  to  show  cause  under  subpara- 
graph (A)  shall  contain  a  statement  of  the 
matters  of  fact  and  law  asserted  by  the 
Board  and  the  legal  authority  and  jurisdic- 
tion under  which  a  hearing  is  to  be  held, 
and  shall  state  that  a  hearing  will  be  held 
before  the  Board  at  a  time  and  place  stated 
in  the  order. 

(C)  Hearing 

If,  after  a  hearing  under  subparagraph 
(B)  or  a  waiver  thereof,  the  Board  deter- 
mines on  the  record  that  an  order  revoking 
or  suspending  the  line  of  credit,  or  a  cease 
and  desist  order  should  be  issued,  or  an 
order  requiring  a  refund  of  the  Federal  in- 
vestment in  addition  to  reasonable  interest 
thereon  should  issue,  the  Board  shall 
promptly  issue  such  order,  which  shall  in- 
clude a  statement  of  the  findings  of  the  Ad- 
ministration and  the  reasons  for  such  find- 
ings and  specify  the  effective  date  of  the 
order,  and  shall  cause  the  order  to  be  served 
on  the  entity. 
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(5)  Subpoena  of  persons,  books,  papers,  and  docu- 
ments; fees  and  mileage;  enforcement 

(A)  Subpoena 

The  Board  may  require  by  subpoena  the 
attendance  and  testimony  of  witnesses  and 
the  production  of  all  books,  papers,  and 
docmnents  relating  to  the  hearing  from  any 
place  in  the  United  States. 

(B)  Fees  and  mileage 

Witnesses  summoned  before  the  Board 
shall  be  paid  by  the  party  at  whose  instance 
such  witnesses  were  called  the  same  fees 
and  mileage  that  are  paid  witnesses  in  the 
courts  of  the  United  States. 

(C)  Enforcement 

In  the  case  of  disobedience  to  a  subpoena 
under  this  paragraph,  the  Board,  or  any 
party  to  a  proceeding  before  the  Board, 
may  invoke  the  aid  of  any  court  of  the 
United  States  in  requiring  the  attendance 
and  testimony  of  witnesses  and  the  produc- 
tion of  books,  papers,  and  documents. 

(6)  Petition  to  modify  or  set  aside  order;  filing, 
time  and  place,  administration  to  submit 
record;  action  of  court;  review 

(A)  In  general 

An  order  issued  by  the  Board  under  this 
subsection  shall  be  final  and  conclusive 
unless  not  later  than  30  days  after  the  serv- 
ice thereof  the  eligible  entity  appeals  to  the 
United  States  Court  of  Appeals  for  the  cir- 
cuit in  which  such  corporation  has  its  prin- 
cipal place  of  business  by  filing  with  the 
clerk  of  such  court  a  petition  praying  that 
the  order  of  the  Board  be  set  aside  or  modi- 
fied in  the  manner  stated  in  the  petition. 

(B)  Filing 

(i)  Leave  of  court 

After  the  expiration  of  the  30-day 
period  referred  to  in  subparagraph  (A),  a 
petition  may  be  filed  only  by  leave  of 
court  on  a  showing  of  reasonable  grounds 
for  failure  to  file  the  petition  prior  to  the 
expiration  of  such  period. 

(ii)  Certification 

The  clerk  of  the  court  shall,  on  filing, 
cause  a  copy  of  the  petition  to  be  deliv- 
ered to  the  Board  and  the  Board  shall  cer- 
tify and  file  in  the  court  a  transcript  of 
the  record  on  which  the  order  was  en- 
tered. If  prior  to  the  filing  of  such  record 
the  Board  amends  or  sets  aside  its  order, 
in  whole  or  in  part,  the  petitioner  may 
amend  the  petition  within  such  time  as 
the  court  may  determine,  after  providing 
notice  to  the  Board. 

(C)  Stay  or  suspension  of  order 

The  filing  of  a  petition  for  review  under 
this  paragraph  shall  not  of  itself  stay  or 
suspend  the  operation  of  the  order  of  the 
Board,  but  the  court  of  appeals  in  its  discre- 
tion may  restrain  or  suspend,  in  whole  or  in 
part,  the  operation  of  the  order  pending  the 
final  hearing  and  determination  of  the  peti- 
tion. 


(D)  Action  by  court 

The  court  may  affirm,  modify,  or  set  aside 
the  order  of  the  Board. 

(E)  Additional  evidence 
(i)  Determination 

If  the  court  determines  that  the  just 
and  proper  disposition  of  the  case  re- 
quires the  taking  of  additional  evidence, 
the  court  shaU  order  the  Board  to  reopen 
the  hearing  for  the  taking  of  such  evi- 
dence, in  such  manner  and  on  such  terms 
and  conditions  as  the  court  may  consider 
appropriate. 

(ii)  Findings 

The  Board  may  modify  its  findings  as  to 
the  facts,  or  make  new  findings,  by  reason 
of  the  additional  evidence  taken  under 
this  subparagraph,  and  it  shall  file  its 
modified  or  new  findings  and  the  amend- 
ments, if  any,  of  its  order,  with  the 
records  of  such  additional  evidence. 

(F)  Consideration  of  objections 

The  court  shall  not  consider  an  objection 
to  an  order  of  the  Board  unless  the  objec- 
tion was  argued  before  the  Board  or,  if  it 
were  not  so  argued,  imless  there  were  rea- 
sonable grounds  for  failure  to  do  so. 

(G)  Review 

The  judgment  and  decree  of  the  court  af- 
firming, modifying,  or  setting  aside  any 
such  order  of  the  Board  shall  be  subject 
only  to  review  by  the  Supreme  Court  of  the 
United  States  on  certification  or  certiorari 
as  provided  in  section  1254  of  title  28. 

(7)  Enforcement  of  order 

If  the  entity  against  which  or  against  whom 
an  order  is  issued  under  this  subsection  fails 
to  obey  the  order,  the  Board  may  apply  to 
the  United  States  Court  of  Appeals  for  the 
circuit  where  the  entity  has  its  principal  place 
of  business,  for  the  enforcement  of  the  order, 
and  shall  file  a  transcript  of  the  record  on 
which  the  order  complained  of  was  entered. 
On  the  filing  of  the  application,  the  court 
shall  cause  notice  thereof  to  be  served  on  the 
entity.  The  evidence  to  be  considered,  the 
procedure  to  be  followed,  and  the  jurisdiction 
of  the  court  shall  be  the  same  as  is  provided 
in  paragraph  (6)  for  applications  to  set  aside 
or  modify  orders. 

(b)  Investigations  and  examinations 
(1)  Authority 

(A)  In  general 

The  Board  may  conduct  such  investiga- 
tions as  the  Board  considers  necessary  to 
determine  whether  an  eligible  entity  has 
engaged  in  any  conduct  that  constitutes  or 
will  constitute  a  violation  of  any  provision 
of  sections  2007a  to  2007e  of  this  title,  of 
any  regulation  issued  under  sections  2007a 
to  2007e  of  this  title,  or  of  any  order  issued 
under  this  section. 
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(B)  Fllii^  of  stftlemeitls 

The  Board  shall  permit  any  individual  to 
file  a  statement  with  the  Board  in  writing, 
under  oath,  or  otherwise  as  the  Board  shall 
determine,  as  to  all  the  facts  and  circum- 
staiu^es  concerning  the  matter  to  be  investi- 
gated. 

(€>  Siil^poeita 

For  the  puipose  of  any  investigation 
under  this  sufasecticm,  the  Board  may  ad- 
minister oaths  and  affirmations,  sul^pioena 
witnesses,  c<»npel  their  attendam^,  take 
evidence,  lund  re<iuire  the  prochiction  of  any 
bo€Aj5,  pai>ers,  and  documents  that  are  rele- 
vant to  the  inquiry.  Such  atten<itojice  of  wit- 
nesses Bikd  the  production  of  any  such 
records  may  be  required  f nun  any  place  in 
the  United  States. 

(D)  Rdusid  to  obey 

In  case  of  contumacy  by,  or  refusal  to 
obey  a  subpoena  issued  to,  any  individual, 
inducing  an  entity  or  corporation,  the 
Board  may  inv^e  the  lUd  of  any  court  of 
the  United  States  within  the  juriscMcticm  of 
which  such  investigation  or  proceeding  is 
carried  on,  or  where  such  individiial  resides 
or  carries  on  business  activity,  in  requiring 
the  attendance  and  testimony  of  witnesses 
and  the  production  of  books,  pi4>ers,  and 
dociunents,  and  such  court  may  issue  an 
order  requiring  such  individual  to  appear 
before  the  Board,  to  produce  records,  if  so 
ordered,  or  to  give  testimony  touching  the 
matter  under  investigation. 

(E)  Contempt 

A  failure  to  obey  an  order  of  the  court 
under  this  subsection  shall  be  punishable 
by  such  court  as  a  ccmtempt  thereof.  All 
process  in  any  such  case  may  be  served  in 
the  judicial  district  where  such  individual  is 
an  inhabitant  or  wherever  such  individual 
may  be  found. 

(2)  Examinations  and  reports 

(A)  Examinations 

An  eligible  entity  under  sections  2007a  to 
2007e  of  this  title  shall  be  subject  to  exami- 
nations made  by  the  Board  through  exam- 
iners selected  or  approved  by  the  Board, 
and  the  cost  of  such  examinations,  includ- 
ing the  compensation  of  the  examiners, 
may  in  the  discretion  of  the  Board  be  as- 
sessed against  the  entity  examined  and 
when  so  assessed  shall  be  paid  by  such 
entity. 

(B)  Reports 

Such  entities  shall  prepare  and  submit  re- 
ports to  the  Board  at  such  times  and  in 
such  form  as  the  Board  may  require. 

(3)  Examinations 

Each  eligible  entity  shall  be  examined  and 
audited  at  least  once  every  2  years,  under  pro- 
cedures established  by  the  Board,  to  deter- 
mine whether  or  not  such  entity  has  been  op- 
erated in  a  manner  consistent  with  sections 
2007a  to  2007e  of  this  title  and  in  an  other- 
wise lawful  manner,  except  that  the  Board 


may  defer  the  examination  for  not  more  than 
1  year  if,  in  its  discretion,  the  Board  deter- 
mines that  such  a  deferral  would  be  apsH'opri- 
ate  based  on  the  prior  operating  experience 
of  the  entity,  the  contents  and  results  of  the 
last  examination  of  the  entity,  and  the  man- 
agement expertise  of  the  entity. 

(c)  Ii^anctions  or  other  ^pders 

(1)  Grounds  and  Jafisd^c^en  of  court 

If,  in  the  judgment  of  the  Board,  an  eligible 
entity  has  engaged  or  is  about  to  engage  in 
conduct  that  constitutes  or  will  coi^titute  a 
violation  of  any  provision  of  sections  2007a  to 
2007e  of  this  title,  of  any  regulation  under 
sections  2007a  to  2007e  of  this  title,  or  of  any 
order  issued  under  this  section,  the  Board 
may  apply  to  the  proper  district  court  of  the 
United  States  or  a  United  States  court  located 
hi  any  jurisdicticm  subject  to  the  laws  of  the 
United  States,  for  an  order  enjoining  such 
conduct  or  enforcing  OMnpliance  with  such 
provision,  rule,  regulation,  or  order.  Such 
court  shall  have  jurisdiction  over  such  con- 
duct and,  on  a  sltowing  by  the  Board  that 
such  entity  has  engaged  in  or  is  about  to 
engage  in  such  conduct,  may  issue  a  perma- 
nent or  temporary  injunction,  restraining 
order,  or  other  order  without  bond. 

(2)  Equity  Jurisdiction  of  corporation  and  assets 

In  any  proceeding  under  this  section,  the 
court  as  a  court  of  equity  may,  to  such  extent 
as  it  considers  necessary,  declare  that  such 
court  has  exclusive  jurisdiction  over  the 
entity  and  the  assets  thereof,  wherever  locat- 
ed. Such  court  shall  have  jurisdiction  in  any 
such  proceeding  to  appoint  a  trustee  or  re- 
ceiver to  hold  or  administer  imder  the  direc- 
tion of  the  court  the  assets  so  possessed. 

(3)  Trusteeship  or  receivership 

The  Board  shall  have  authority  to  act  as 
trustee  or  receiver  of  an  entity  under  this  sec- 
tion. On  request  by  the  Board,  the  court  may 
appoint  the  Board  to  act  in  such  capacity 
unless  the  cc^rt  detemgjbies  such  appoint- 
ment to  be  inequitable  or  otherwise  inappro- 
priate because  of  the  special  circumstances  in- 
volved. 

(d)  Unlawful  acts  and  omissions  by  officers,  direc- 
tors, employees,  or  agents 

(1)  Violation  of  sections  2M7a  to  2067e  of  this  title 

It  shall  be  unlawful  for  any  eligible  entity 
to  violate  any  provision  of  sections  2007a  to 
2007e  of  this  title  or  any  regulation  issued 
under  sections  2007a  to  2007e  of  this  title,  or 
for  any  initividual,  directly  or  indirectly,  to 
authorize,  order,  or  participate  in,  or  cause, 
bring  about,  counsel,  aid,  or  abet  conduct  that 
constitutes  or  will  constitute,  in  whole  or  in 
part,  such  a  violation. 

(2)  Breach  of  fiduciary  duty 

It  shall  be  unlawful  for  any  officer,  direc- 
tor, employee,  agent,  or  other  participant  in 
the  management  or  conduct  of  the  affairs  of 
an  eligible  entity  to  breach  the  fiduciary  duty 
of  such  individual  or  such  officer,  director, 
employee,  agent,  or  participant,  if.  as  a  result 
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thereof,  the  entity  has  suffered  or  is  in  immi- 
nent danger  of  suffering  financial  loss  or 
other  damage. 

(3)  Disqualification  of  officers  and  employees 

Except  on  the  written  consent  of  the  Board, 
it  shall  be  unlawful  for  any  individual  to  take 
or  continue  to  hold  office  as  an  officer,  direc- 
tor, or  employee  of  an  eligible  entity,  or 
become  or  continue  to  be  an  agent  or  partici- 
pate in  the  conduct  of  the  affairs  or  manage- 
ment of  an  eligible  entity  if  such  individual 
has  been— 

(A)  convicted  of  a  felony,  or  of  any  other 
criminal  offense  involving  dishonesty  or 
breach  of  trust;  or 

(B)  foimd  civilly  liable  in  damages,  or  has 
been  permanently  or  temporarily  enjoined 
by  an  order,  judgment,  or  decree  of  a  court 
of  competent  jurisdiction,  by  reason  of  any 
conduct  involving  fraud  or  breach  of  trust. 

(e)  Penalties  and  forfeitures 

(1)  In  general 

Except  as  provided  in  paragraph  (2),  an  eli- 
gible entity  that  violates  any  regulation  or 
written  directive  issued  by  the  Board  requir- 
ing the  filing  of  any  regular  or  special  report 
under  sections  2007a  to  2007e  of  this  title, 
shall  forfeit  and  pay  to  the  United  States  a 
civil  penalty  of  not  more  than  $100  for  each 
and  every  day  of  the  continuance  of  the  cor- 
poration's failure  to  file  such  report,  unless 
the  entity  demonstrates  that  such  failure  is 
due  to  reasonable  cause  and  not  due  to  willful 
neglect.  The  civil  penalties  provided  for  in 
this  subsection  shall  accrue  to  the  United 
States  and  may  be  recovered  in  a  civil  action 
brought  by  the  Board. 

(2)  Exemption 

At  any  time  before  a  failure  under  para- 
graph (1),  and  after  notice  and  opportunity 
for  hearing,  the  Board  may  through  rules  and 
regulations,  or  on  application  of  an  interested 
party,  by  order,  exempt  in  whole  or  in  part, 
any  entity  from  the  provisions  of  paragraph 
(1),  on  such  terms  and  conditions  and  for 
such  period  of  time  as  the  Board  determines 
necessary  and  appropriate,  if  the  Board  finds 
that  such  action  is  not  inconsistent  with  the 
public  interest  or  the  protection  of  the  Board. 
The  Board  may  for  purposes  of  this  subsec- 
tion impose  any  alternative  requirements  ap- 
propriate to  the  situation. 

(f)  Jurisdiction  and  service  of  process 

Any  suit  or  action  brought  under  this  section 
by  the  Board  to  enforce  any  liability  or  duty 
created  by,  or  to  enjoin  any  violation  of,  sec- 
tions 2007a  to  2007e  of  this  title,  or  any  rule, 
regulation,  or  order  promulgated  thereunder, 
shall  be  brought  in  the  district  in  which  the  eli- 
gible entity  maintains  its  principal  office,  and 
process  in  such  cases  may  be  served  in  any  dis- 
trict in  which  the  defendant  maintains  its  prin- 
cipal office  or  transacts  business,  or  wherever 
the  defendant  may  be  found. 

(g)  Substitution  of  Secretary 

On  the  termination  of  the  Board,  the  Secre- 
tary shall  stand  in  place  of  the  Board  and  shall 


possess  all  the  powers,  privileges,  and  rights  re- 
garding compliance  and  enforcement  described 
in  this  section  and  in  section  2007d  of  this  title. 

(h)  Revocation,  suspension,  or  termination 

If  the  approval  of  any  eligible  entity  to  par- 
ticipate in  this  program  is  revoked,  suspended, 
or  terminated,  or  if  the  activities  of  the  eligible 
entity  otherwise  end,  the  Board,  or  the  Secre- 
tary, upon  the  termination  of  the  Board, 
shall- 

(1)  possess  all  the  rights  and  privileges  of 
such  eligible  entity; 

(2)  succeed  to  the  assets  of  such  eligible 
entity  to  the  extent  necessary  to  obtain  a 
refimd  of  any  amoimts  due  to  the  Board  or 
the  Secretary; 

(3)  be  entitled  to  receive  any  payments  due 
to  such  eligible  entity  from  any  local  busi- 
nesses on  any  outstanding  loans;  and 

(4)  take  over  any  equity  investment  held  by 
such  eligible  entity. 

(Pub.  L.  101-624,  title  XXIII,  §  2315,  Nov.  28, 
1990,  104  Stat.  3994;  Pub.  L.  102-237,  title  VII, 
§  702(e),  Dec.  13, 1991, 105  Stat.  1880.) 

Codification 

Section  was  enacted  as  part  of  the  Rural  Economic 
Development  Act  of  1990,  and  also  as  part  of  the  Pood. 
Agriculture.  Conservation,  and  Trade  Act  of  1990,  and 
not  as  part  of  the  Consolidated  Farm  and  Rural  Devel- 
opment Act  which  comprises  this  chapter. 

Amendbsents 

1991— Subsec.  (d)(2).  Pub.  L.  102-237  struck  out 
"engage  in  conduct,  in"  after  "eligible  entity  to". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Pood,  Agriculture,  Conserva- 
tion, and  Trade  Act  of  1990,  Pub.  L.  101-624.  to  which 
the  amendment  relates,  see  section  1101(b)(7)  of  Pub. 
K  102-237,  set  out  as  a  note  under  section  1421  of  this 
title. 

Effective  Date 

Section  effective  Oct.  1.  1991.  see  section  2007(d)  of 
this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2007,  2007a, 
2007b.  2007c.  2007d  of  this  title. 

§  2008.  System  for  delivery  of  certain  rural  develop- 
ment programs 

(a)  In  general 

(1)  Assistance  in  eligible  States 

Assistance  under  each  designated  rural  de- 
velopment program  shall  be  provided  in  eligi- 
ble States  to  qualified  projects  in  accordance 
with  this  section. 

(2)  No  assistance  in  other  States 

The  Secretary  shall  not  provide  assistance 
under  any  designated  rural  development  pro- 
gram in  any  State  that  is  not  an  eligible 
State. 

(b)  Definitions 

As  used  in  this  section  and  section  2008a  of 
this  title: 
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(1)  Area  plan 

The  term  "area  plan"  means,  with  respect 
to  a  local  or  regional  area  in  a  State,  the  long- 
range  rural  development  plan  developed  for 
the  area.  Each  area  plan  shall  identify  the 
geographical  boimdaries  of  the  area  and  in- 
clude— 

(A)  an  overall  development  plan  for  the 
area  with  goals,  including  business  develop- 
ment and  infrastructure  development  goals, 
and  time  lines  based  on  a  realistic  assess- 
ment of  the  area,  including,  but  not  limited 
to- 

(i)  the  number  and  types  of  businesses 
in  the  area  that  are  growing  or  declining, 
and  a  list  of  the  types  of  businesses  that 
the  area  could  potentially  support; 

(ii)  the  outstanding  need  for  water  and 
waste  and  other  public  services  or  facili- 
ties in  the  area; 

(iii)  the  realistic  possibilities  for  indus- 
trial recruitment  in  the  area; 

(iv)  the  potential  for  the  development 
of  tourism  in  the  area; 

(V)  the  potential  for  the  generation  of 
employment  in  the  area  through  the  cre- 
ation of  small  businesses  and  the  expan- 
sion of  existing  businesses;  and 

(vi)  the  potential  for  the  production  of 
value-added  agricultural  products  in  the 
area; 

(B)  an  inventory  and  assessment  of  the 
human  resources  of  the  area,  including,  but 
not  limited  to— 

(i)  a  ciurent  list  of  organizations  in  the 
area  and  their  special  interests; 

(ii)  the  current  level  of  participation  of 
area  residents  in  rural  development  activi- 
ties and  the  level  of  participation  required 
for  successful  implementation  of  the  plan; 

(iii)  the  availability  of  general  and  spe- 
cialized job  training  in  the  area  and  the 
extent  to  which  the  needs  of  the  area  for 
such  training  are  not  being  met; 

(iv)  a  list  of  area  residents  with  special 
skills  which  could  be  useful  in  developing 
and  implementing  the  plan;  and 

(V)  an  analysis  of  the  human  needs  of 
the  area,  the  resources  in  the  area  avail- 
able to  meet  those  needs,  and  the  manner 
in  which  the  plan,  if  implemented,  would 
increase  the  resources  available  to  meet 
those  needs; 

(C)  the  current  degree  of  intergovernmen- 
tal cooperation  in  the  area  and  the  degree 
of  such  cooperation  needed  for  the  success- 
ful implementation  of  the  plan; 

(D)  the  ability  and  willingness  of  govern- 
ments and  citizens  in  the  area  to  become  in- 
volved in  developing  and  implementing  the 
plan; 

(E)  a  description  of  how  the  governments 
in  the  area  will  apply  budget  and  fiscal  con- 
trol processes  to  the  plan;  and 

(P)  the  extent  to  which  public  services 
and  facilities  need  to  be  improved  to 
achieve  the  economic  development  and 
quality  of  life  goals  of  the  plan,  taking  into 
consideration,  at  a  minimum— 
(i)  law  enforcement; 


(ii)  fire  protection; 

(iii)  water  and  solid  waste  management; 
(iv)  education; 
(v)  health  care; 
(vi)  transportation; 
(vii)  housing; 

(viii)  communications;  and 
(ix)  the  availability  of,  and  capability  to 
generate,  electric  power. 

(2)  Designated  rural  deyelopment  program 

The  term  "designated  rural  development 
program"  means  a  program  carried  out  imder 
section  1924(b),  1926(a),  or  subsections  (a) 
through  (f)  and  (h)  of  section  1932  of  this 
title,  or  imder  section  1323  of  the  Pood  Secu- 
rity Act  of  1985,  for  which  fimds  are  available 
at  any  time  during  the  fiscal  year  under  such 
section. 

(3)  Eligible  State 
(A)  Requirements 

The  term  "eligible  State"  means,  with  re- 
spect to  a  fiscal  year,  a  State  to  which  this 
section  is  made  applicable  under  section 
2007(b)(2)  of  this  title,  and  with  respect  to 
which  all  of  the  following  apply  not  later 
than  the  first  day  of  the  fiscal  year: 

(i)   Established   rural   economic   development 
review  panel 

The  State  has  established  an  advisory 
rural  economic  development  review  panel 
that  meets  the  requirements  of  section 
2008a  of  this  title. 

(ii)  Appointed  State  coordinator 

The  Governor  of  the  State  has  appoint- 
ed an  officer  or  employee  of  the  State 
government  to— 

(I)  manage,  operate,  and  carry  out  the 
instructions  of,  the  panel  described  in 
clause  (i); 

(II)  serve  as  a  liaison  between  the 
panel  and  the  Pederal  and  State  agen- 
cies involved  in  rural  development,  in- 
cluding transmitting  to  the  Secretary 
any  list  transmitted  to  the  State  coordi- 
nator pursuant  to  section  2008a(b)(6)  of 
this  title; 

(III)  ensure  that  all  rural  residents  in 
the  State  are  informed  about  the 
manner  in  which  assistance  under  desig- 
nated rural  development  programs  is  to 
be  provided  to  the  State  pursuant  to 
this  section  and  section  2008a  of  this 
title; 

(IV)  provide  information  to  State  resi- 
dents, on  request,  about  the  manner  in 
which  assistance  luider  designated  rural 
development  programs  is  to  be  provided 
to  the  State  pursuant  to  this  section 
and  section  2008a  of  this  title;  and 

(V)  coordinate  the  efforts  of  interest- 
ed rural  residents  with  the  State  rural 
economic  development  review  panel. 

(iii)  Designated  agency  to  provide  administra- 
tive support  to  panel 

The  State  has  designated  an  agency  to 
provide  the  panel  and  the  State  coordina- 
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tor  with  support  for  the  daily  operation  of 
the  panel  described  in  clause  (i). 
(B)  Good  faith  exception 

Notwithstanding  the  requirements  of  sub- 
paragraph (A),  the  Secretary  of  Agriculture 
may  determine,  no  later  than  the  first  day 
of  the  fiscal  year,  a  State  to  be  an  eligible 
State  under  this  paragraph  for  the  fiscal 
year  if  the  Secretary  determines  that  the 
State  has  made  a  good  faith  effort  to  meet, 
and  has  substantially  met,  such  require- 
ments. 

(4)  Qualified  project 

The  term  "qualified  project"  means  any 
project— 

(A)  for  which  the  agency  described  in 
paragraph  (3)(A)(iii)  of  the  State  has  identi- 
fied- 

(i)  the  alternative  Federal,  State,  local, 
or  private  sources  of  assistance;  and 

(ii)  the  related  activities  in  the  State; 
and 

(B)  to  which  the  Secretary  is  required  by 
subsection  (c)(4)  of  this  section  to  provide 
assistance. 

(5)  State  coordinator 

The  term  ''State  coordinator"  means  the  in- 
dividual appointed  by  the  Governor  of  the 
State  to  carry  out  the  activities  described  in 
paragraph  (3)(A)(ii). 

(6)  State  rural  economic  development  review  panel 

The  term  "State  rural  economic  develop- 
ment review  panel"  or  "panel"  means  an  advi- 
sory panel  that  meets  the  requirements  of 
section  2008a  of  this  title, 
(c)  Duties  of  Secretary 

The  Secretary  shall,  with  respect  to  each  eli- 
gible State— 

(1)  review  the  list,  if  any,  transmitted  pur- 
suant to  subsection  2008a(b)(6)  of  this  title  by 
any  State  coordinator; 

(2)  determine  whether  each  project  de- 
scribed in  an  application  in  the  list  meets  the 
requirements  of  the  rural  development  pro- 
gram under  which  the  application  seeks  as- 
sistance; 

(3)  remove  from  the  list  any  application  for 
a  project  that  does  not  meet  the  require- 
ments; 

(4)  provide  assistance,  subject  to  available 
funds,  to  the  projects  in  the  applications  re- 
maining in  the  list  after  the  list  has  (if  neces- 
sary) been  modified  pursuant  to  paragraph 
(3),  giving  consideration  to  the  order  in  which 
the  applications  for  such  projects  are  ranked 
by  the  respective  State  panel,  and,  if  assist- 
ance is  provided  to  any  project  without  pro- 
viding assistance  to  aU  projects  ranked  higher 
in  priority  by  the  panel  than  such  project, 
report  to  the  panel,  the  Committee  on  Agri- 
culture of  the  House  of  Representatives,  and 
the  Committee  on  Agriculture,  Nutrition,  and 
Forestry  of  the  Senate  within  ten  days  of  de- 
termining to  fimd  such  lower  ranked  project 
on  the  reasons  for  that  determination; 

(5)  within  thirty  days  after  the  date  of  the 
enactment  of  any  Act  providing  appropria- 


tions for  any  designated  rural  development 
program  for  any  fiscal  year,  notify  each  State 
of  the  amounts  to  be  made  available  to  such 
State  imder  such  program  for  such  fiscal 
year,  and  the  aggregate  for  such  fiscal  year  of 
such  amounts  under  aU  the  designated  rural 
development  programs; 

(6)  pay  per  diem  or  otherwise  reimburse 
each  full-time  officer  or  employee  of  the 
United  States  who  is  a  member  of  a  State 
rural  economic  development  review  panel  for 
expenses  incurred  each  day  (including  travel 
time)  during  which  the  officer  or  employee  is 
engaged  in  the  actual  performance  of  a  duty 
of  the  panel; 

(7)  from  amounts  appropriated  for  grants 
under  any  provision  of  section  1926(a)  of  this 
title,  make  grants  not  to  exceed  $100,000  an- 
nually to  each  eligible  State  for  the  adminis- 
trative costs  associated  with  the  State  rural 
economic  development  review  panel  meeting 
the  requirements  of  section  2008a  of  this  title; 
and 

(8)  appoint  a  member  to  the  State  rural  eco- 
nomic development  review  panel  as  provided 
under  section  2008a(c)(l)(P)  of  this  title. 

(d)  Official  information 

The  Secretary  may  appoint  as  nonvoting 
members,  temporarily  and  for  specific  purposes, 
personnel  from  any  department  or  agency  of 
the  United  States,  with  the  consent  of  the  head 
of  such  department  or  agency,  with  expertise 
not  available  among  the  members  of  any  State 
rural  economic  development  review  panel  as 
may  be  necessary  to  enable  the  panel  to  per- 
form a  duty  described  in  section  2008a(b)  of 
this  title. 

(e)  Allocation  of  appropriated  funds 

(1)  Initial  allocation 

The  Secretary  shall  allocate  the  sums  ap- 
propriated for  direct  loans,  loan  guarantees, 
or  grants  for  any  designated  rural  develop- 
ment program  made  available  to  any  eligible 
State  under  such  program  for  any  fiscal  year 
to  the  projects  specified  in  subsection  (c)(4) 
of  this  section  giving  great  weight  to  the 
order  in  which  the  applications  for  such 
projects  are  ranked  on  the  list  specified  in 
subsection  (c)(1)  of  this  section. 

(2)  Equitable  reallocation  of  unobligated  funds 

Notwithstanding  paragraph  (1),  the  Secre- 
tary shall,  on  July  15  of  each  year,  and  from 
time  to  time  thereafter  during  the  fiscal  year 
as  the  Secretary  determines  appropriate,  pool 
from  among  the  eligible  States  any  unobligat- 
ed fimds  appropriated  for  direct  loans,  loan 
guarantees,  or  grants  for  each  designated 
rural  development  program  and  reallocate 
such  funds  among  the  eligible  States  accord- 
ing to  need,  as  determined  by  the  Secretary. 

(f)  Inapplicability  of  Federal  Advisory  Committee  Act 

The  Federal  Advisory  Committee  Act  shall 
not  apply  to  any  State  rural  economic  develop- 
ment review  panel. 
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(g)  No  liability  of  members  of  State  rural  economic 
development  review  panels 

The  members  of  a  State  rural  economic  devel- 
opment review  panel  shall  not  be  liable  to  any 
person  with  respect  to  any  determination  made 
by  the  panel. 

(h)  Eligibility  for  water  and  waste  facility  loans 

(1)  Rural  electrification  program  borrowers 

Notwithstanding  any  other  provision  of  law, 
a  borrower  under  title  III  of  the  Rural  Elec- 
trification Act  of  1936  [7  U.S.C.  930  et  seqj 
shall  be  eligible  to  receive  loans  and  grants 
under  section  1926  of  this  title  on  an  equal 
basis  with  any  other  applicant  for  such  assist- 
ance, and  the  terms  and  conditions,  rules,  cri- 
teria and  other  provisions  of  section  1926  of 
this  title  shall  apply  to  such  a  borrower.  In 
the  case  of  applications  from  such  a  borrow- 
er, the  Administrator  of  the  Rural  Electrifica- 
tion Administration  shall  pravide  technical 
assistance  with  respect  to  water  and  waste  fa- 
cilities and  loans  and  grants  for  such  facili- 
ties. 

(2)  Prohibition  on  restricting  water  and  waste  facil- 

ity services  to  electric  customers 

The  Secretary  shall  establish  rules  and  pro- 
cedures that  prohibit  borrowers  under  title 
III  of  the  Rural  Electrification  Act  of  1936  [7 
U.S.C.  930  et  seq.]  from  conditioning  or  limit- 
ing access  to,  or  the  use  of,  water  and  waste 
facility  services  financed  under  this  chapter  if 
such  conditioning  or  limiting  is  based  on 
whether  individuals  or  entities  in  the  area 
served  or  proposed  to  be  served  by  such  facili- 
ty receive,  or  will  accept,  electric  service  from 
such  borrower. 

(Pub.  L.  87-128,  title  III,  §  365,  as  added  Pub.  L. 
101-624,  title  XXIII,  §  2316(a),  Nov.  28,  1990, 
104  Stat.  4000,  and  amended  Pub.  L.  102-237, 
title  VII,  §  701(e),  Dec.  13,  1991,  105  Stat.  1879.) 

References  in  Text 

Section  1323  of  the  Pood  Security  Act  of  1985  [Pub. 
L.  99-198],  referred  to  in  subsec.  (b)(2),  is  set  out  as  a 
note  under  section  1932  of  this  title. 

The  Federal  Advisory  Committee  Act,  referred  to  in 
subsec.  (f ),  is  Pub.  L.  92-463.  Oct.  6,  1972.  86  Stat.  770. 
as  amended,  which  is  set  out  in  the  Appendix  to  Title 
5.  Government  Organization  and  Employees. 

The  Riural  Electrification  Act  of  1936.  referred  to  in 
subsec.  (h).  is  act  May  20.  1936.  ch.  432.  49  Stat.  1363. 
as  amended.  Title  III  of  the  Act  is  classified  generally 
to  subchapter  III  (§  930  et  seq.)  of  chapter  31  of  this 
title.  For  complete  classification  of  this  Act  to  the 
Code,  see  section  901  of  this  title  and  Tables. 

This  chapter,  referred  to  in  subsec.  (h)(2),  was  in  the 
original  "the  Consolidated  Farm  and  Rural  Develop- 
ment Act'*,  which  is  title  III  of  Pub.  L.  87-128.  as 
amended.  For  complete  classification  of  thLs  Act  to  the 
Code,  see  Short  Title  note  set  out  under  section  1921 
of  this  title  and  Tables. 

Amendments 

1991-Subsec.  (b)(4)(A).  (5).  Pub.  L.  102-237  substi- 
tuted "(3)(A)(iU)'*  for  "(3)(C)"  in  par.  (4)(A)  and 
"(3)(A)(ii)"  for  "(3)(B)"  in  par.  (5). 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Food.  Agriculture.  Conserva- 
tion, and  Trade  Act  of  1990.  Pub.  L.  101-624.  to  which 


the  amendment  relates,  see  section  1101(b)(6)  of  Pub. 
L.  102-237.  set  out  as  a  note  imder  section  1421  of  this 
title. 

Effective  Date 

Section  effective  Oct.  1.  1991.  see  section  2007(d)  of 
this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1932,  2007. 
2008a,  2008b.  2008c.  6613  of  this  title. 

§  2008a.  State  rural  economic  development  review 
panel 

(a)  In  general 

In  order  for  a  State  to  become  or  remain  an 
eligible  State,  the  State  must  have  a  State  rural 
economic  development  review  panel  that  meets 
all  of  the  requirements  of  this  section. 

(b)  Duties 

The  panel  must  be  required  to  advise  the  Sec- 
retary on  the  desirability  of  funding  applica- 
tions for  funding  from  designated  rural  devel- 
opment programs,  and,  in  developing  such 
advice,  the  panel  must  have  the  following 
duties: 

(1)  Review  rural  development  plans  of  local  areas 

To  review  each  area  plan  submitted  by  a 
local  or  regional  area. 

(2)  Evaluate  area  plans  and  applications  for  assist- 

ance 

(A)  Area  plans 

To  evaluate,  pursuant  to  a  written  policy 
and  criteria,  each  area  plan  submitted  by  a 
local  or  regional  area  and  either— 

(i)  accept  any  area  plan  that  is  techni- 
cally and  economically  adequate,  feasible, 
and  likely  to  succeed  in  meeting  the 
stated  goals  of  the  plan,  unless  the  plan  is 
incompatible  with  any  other  area  plan  for 
that  area  that  has  been  accepted  by  the 
panel;  or 

(ii)  retiun  any  plan  that  is  technically 
or  economically  inadequate,  infeasible, 
imlilcely  to  be  successful,  or  incompatible 
with  any  other  area  plan  for  that  area 
that  has  been  accepted  by  the  panel,  with 
an  explanation  of  the  reasons  for  the 
return  with  suggested  alternative  propos- 
als. 

In  evaluating  area  plans  under  this  sub- 
paragraph, the  panel  must  give  great 
weight  to  the  area  plans  or  other  comments 
submitted  by  intergovernmental  develop- 
ment councils,  or  similar  organizations 
made  up  of  local  elected  officials,  charged 
with  the  responsibility  for  rural  or  regional 
development. 

(B)  Applications  for  assistance 

To  evaluate  each  application  for  assist- 
ance to  determine  whether  the  project  to  be 
carried  out  in  any  area  is  compatible  with 
the  area  plan  for  the  area  in  which  the 
project  described  in  the  application  is  pro- 
posed, and  either— 
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(i)  accept  any  application  that  the  panel 
determines  to  be  compatible  with  such 
area  plan;  or 

(ii)  return  to  the  Rural  Development 
Administration  any  application  that  the 
panel  determines  to  be  incompatible  with 
such  area  plan. 

(3)  Review  and  rank  applications  for  assistance 
under  designated  rural  development  programs 
from  areas  with  accepted  area  plans 

To  review  applications  for  assistance,  that 
have  been  accepted  pursuant  to  paragraph 
(2)(B),  for  projects  to  be  carried  out  in  any 
area  the  area  plan  for  which  has  been  accept- 
ed pursuant  to  paragraph  (2)(A),  taking  into 
account  the  sources  of  assistance  and  related 
activities  identified  pursuant  to  section 
2008(b)(4)(A)  of  this  title,  and  to  rank  such 
applications,  subject  to  paragraphs  (4)  and 
(5),  pursuant  to  a  written  policy  and  criteria, 
in  an  order  that  takes  into  account— 

(A)  in  the  case  of  business  projects  de- 
scribed in  the  application— 

(i)  the  extent  to  which  a  project  would— 

(I)  stimulate  rural  development  by 
creating  new  jobs  of  a  permanent 
nature  or  retaining  existing  jobs  by  ena- 
bling new  small  businesses  to  be  started, 
or  existing  businesses  to  be  expanded  by 
local  or  regional  area  residents  who  own 
and  operate  the  businesses, 

(II)  contribute  to  the  enhancement 
and  the  diversification  of  the  local  or  re- 
gional area  economy, 

(III)  generate  or  retain  jobs  for  local 
or  regional  area  residents, 

(IV)  be  carried  out  by  persons  with 
sufficient  managerial  capability, 

(V)  be  likely  to  become  financially 
viable,  and 

(VI)  assist  a  local  or  regional  area  in 
overcoming  severe  economic  distress; 

(ii)  the  distribution  of  assistance  to 
projects  in  as  many  areas  as  possible  in 
the  State,  with  sensitivity  to  geographical 
distribution; 

(iii)  the  technical  aspect  of  the  projects; 

(iv)  the  market  potential  and  marketing 
arrangements  for  the  projects;  and 

(V)  the  potential  of  such  project  to  pro- 
mote the  growth  of  a  rural  community  by 
improving  the  ability  of  the  community  to 
increase  the  number  of  persons  residing 
therein  and  by  improving  the  quality  of 
life  of  such  persons;  and 

(B)  in  the  case  of  infrastructure  and  com- 
munity facility  projects  described  in  the  ap- 
plications the  extent  to  which  a  project 
would— 

(i)  have  the  potential  to  promote  the 
growth  of  a  niral  community  by  improv- 
ing the  quality  of  life  for  local  or  regional 
area  residents; 

(ii)  affect  the  health  and  safety  of  local 
or  regional  area  residents; 

(iii)  affect  business  productivity  and  ef- 
ficiency; 

(iv)  enhance  commercial  business  activi- 
ty; 


(V)  have  the  potential  to  promote  long- 
term  growth,  including  by  increasing  the 
number  of  persons  residing  in  a  rural 
community; 

(vi)  address  a  severe  loss  or  lack  of 
water  quality  or  quantity; 

(vii)  bring  a  community  into  compliance 
with  Federal  or  State  water  or  waste 
water  standards;  and 

(viii)  consolidate  water  and  waste  sys- 
tems and  utilize  management  efficiencies 
in  new  systems. 

(4)  Priority  ranking  for  projects  addressing  health 
emergencies 

To  give  priority  in  reviewing  and  ranking, 
notwithstanding  the  criteria  established  in 
paragraph  (3),  to  applications  for  projects  de- 
signed to  address  a  health  emergency  de- 
clared to  be  such  by  the  appropriate  Federal 
or  State  government  agency. 

(5)  Priority  based  on  need 

If  in  ranking  applications  pursuant  to  para- 
graphs (3)  and  (4),  2  or  more  applications  are 
determined  to  have  comparable  strengths  in 
their  feasibility  and  potential  for  growth,  to 
give  priority  to  the  applications  for  projects 
for  which  there  is  the  greatest  need. 

(6)  Transmit  list  of  ranked  applications 

To  transmit  to  the  State  coordinator  a  list 
of  all  applications  received  and  indicate  on 
the  list— 

(A)  for  all  applications  accepted,  the  rank 
of  such  applications  in  accordance  with 
paragraphs  (3),  (4)  and  (5);  and 

(B)  for  all  applications  returned,  the  fact 
that  the  application  was  returned  pursuant 
to  paragraph  (2)  and  instruct  the  State  co- 
ordinator to  transmit  the  list  to  the  Secre- 
tary. 

(7)  Availability  of  list  of  ranked  applications 

To  make  available  to  the  public  the  list  of 
ranked  applications  submitted  under  para- 
graph (6)  and  to  provide  a  brief  explanation 
and  justification  of  why  the  project  applica- 
tions received  their  prioritization. 

(8)  Establishment  and  review  of  written  policy  and 

criteria  for  evaluating  and   ranking  applica- 
tions 

To  establish  and  annually  review  the  writ- 
ten policy  and  criteria  used  by  the  panel  in 
evaluating  and  ranking  applications  in  ac- 
cordance with  this  subsection  to  ensure  that 
the  policy  and  criteria  are  consistent  with 
current  rural  developmental  needs,  and  to 
provide  for  public  input  during  the  develop- 
ment of  the  initial  policy  and  criteria. 

(c)  Membership 
(1)  Voting  members 

The  panel  must  be  composed  of  not  more 
than  sixteen  voting  members  who  are  repre- 
sentatives of  rural  areas— 

(A)  one  of  whom  is  the  Governor  of  the 
State  or  the  person  designated  by  the  Gov- 
ernor to  serve  on  the  panel  on  behalf  of  the 
Governor  for  that  year; 
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(B)  one  of  whom  is  the  director  of  the 
State  agency  responsible  for  economic  and 
community  development  or  the  person  des- 
ignated by  the  director  to  serve  on  the 
panel  on  behalf  of  the  director  for  that 
year; 

(C)  one  of  whom  is  appointed  by  a  state- 
wide association  of  banking  organizations; 

(D)  one  of  whom  is  appointed  by  a  state- 
wide association  of  investor-owned  utilities; 

(E)  one  of  whom  is  appointed  by  a  state- 
wide association  of  rural  telephone  coopera- 
tives; 

(P)  one  of  whom  is  appointed  by  a  state- 
wide association  of  noncooperative  tele- 
phone companies; 

(G)  one  of  whom  is  appointed  by  a  state- 
wide association  of  rural  electric  coopera- 
tives; 

(H)  one  of  whom  is  appointed  by  a  state- 
wide association  of  health  care  organiza- 
tions; 

(I)  one  of  whom  is  appointed  by  a  state- 
wide association  of  existing  local  govern- 
ment-based planning  and  development  orga- 
nizations; 

(J)  one  of  whom  is  appointed  by  the  Gov- 
ernor of  the  State  from  either  a  statewide 
rural  development  organization  or  a  state- 
wide association  of  publicly-owned  electric 
utilities,  neither  of  which  is  described  in 
any  of  subparagraphs  (C)  through  (I); 

(K)  one  of  whom  is  appointed  by  a  state- 
wide association  of  counties; 

(L)  one  of  whom  is  appointed  by  a  state- 
wide association  of  towns  and  townships,  or 
by  a  statewide  association  of  municipal 
leagues,  as  determined  by  the  Governor; 

(M)  one  of  whom  is  appointed  by  a  state- 
wide association  of  rural  water  districts; 

(N)  the  State  director  of  the  Pederal 
small  business  development  center  (or,  if 
there  is  no  small  business  development 
center  in  place  with  respect  to  the  State, 
the  director  of  the  State  office  of  the  Small 
Business  Administration); 

(O)  the  representative  for  that  State  of 
the  Economic  Development  Administration 
of  the  Department  of  Commerce;  and 

(P)  one  of  whom  is  appointed  by  the  Sec- 
retary from  among  the  officers  and  employ- 
ees of  the  Federal  Government. 

(2)  Nonvoting  members 

The  panel  must  have  not  more  than  four 
nonvoting  members  who  must  serve  in  an  ad- 
visory capacity  and  are  representatives  of 
rural  areas— 

(A)  one  of  whom  is  appointed  by  the  Gov- 
ernor, from  names  submitted  by  the  dean, 
or  the  equivalent  official,  of  each  school  or 
college  of  business  of  the  colleges  and  uni- 
versities in  the  State; 

(B)  one  of  whom  is  appointed  by  the  Gov- 
ernor, from  names  submitted  by  the  dean, 
or  the  equivalent  official,  of  each  school  or 
college  of  engineering  of  the  colleges  and 
universities  in  the  State; 

(C)  one  of  whom  is  appointed  by  the  Gov- 
ernor, from  names  submitted  by  the  dean, 
or  the  equivalent  official,  of  each  school  or 


college  of  agriculture  of  the  colleges  or  uni- 
versities in  the  State;  and 

(D)  the  director  of  the  State  agency  re- 
sponsible for  extension  services  for  the 
State. 

(3)  Appointment  of  representatives  of  statewide  or- 

ganizations by  the  Governor  in  certain  cases 

(A)  No  statewide  organization 

If  there  is  no  statewide  association  or  or- 
ganization described  in  subparagraph  (C), 
(D),  (E),  (F),  (G),  (H),  (I),  (K),  (L),  or  (M)  of 
paragraph  (1)  of  the  entities  described  in 
such  subparagraph,  the  Governor  of  the 
State  will  appoint  an  individual  to  fill  the 
position  or  positions,  as  the  case  may  be,  de- 
scribed in  the  applicable  subparagraph 
from  among  nominations  submitted  by  local 
groups  of  such  entities. 

(B)  Multiple  statewide  organizations 

If  there  is  more  than  one  of  the  statewide 
associations  or  organizations  described  in 
subparagraph  (C),  (D),  (E),  (F),  (G),  (H),  (I), 
(K),  (L),  or  (M)  of  paragraph  (1)  of  the  enti- 
ties described  in  such  subparagraph,  the 
Governor  must  select  which  organization  is 
to  name  a  member.  The  Governor  must 
rotate  such  selection  among  such  associa- 
tions or  organizations  such  that  a  repre- 
sentative of  the  selected  association  or  orga- 
nization serves  no  more  than  two  years 
before  another  such  association  or  organiza- 
tion is  selected  by  the  Governor. 

(4)  Failure  to  appoint  panel  members 

The  failure  of  the  Governor,  the  Secretary 
of  Agriculture,  or  an  association  or  organiza- 
tion described  in  subparagraph  (G),  (D),  (E), 
(F),  (G),  (H),  (I),  (K),  (L),  or  (M)  of  para- 
graph (1)  to  appoint  a  member  to  the  panel  as 
required  under  this  subsection  shall  not  pre- 
vent a  State  from  being  determined  to  be  an 
eligible  State. 

(d)  Notification 

Each  statewide  organization  that  selects  an 
individual  to  represent  the  organization  on  the 
panel  must  have  notified  the  Governor  of  the 
State  of  the  selection. 

(e)  Qualifications  of  panel  members  appointed  by 
Governor 

Each  individual  appointed  to  the  panel  by  the 
Governor  of  the  State  will  be  specially  qualified 
to  serve  on  the  panel  by  virtue  of  the  individ- 
ual's technical  expertise  in  business  and  com- 
munity development. 

(f)  Vacancies 

A  vacancy  on  the  panel  must  be  filled  in  the 
manner  in  which  the  original  appointment  was 
made. 

(g)  Chairperson  and  vice  chairperson 

The  panel  must  have  selected  two  members  of 
the  panel  who  are  not  officers  or  employees  of 
the  United  States  to  serve  as  the  chairperson 
and  vice  chairperson  of  the  panel  for  a  term  of 
one  year. 
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(h)  No  compensation  for  Federal  members 

Except  as  provided  in  section  2008(c)(6)  of 
this  title,  each  member  of  the  panel  who  is  an 
officer  or  employee  of  the  Federal  Government 
may  not  receive  any  compensation  or  benefits, 
in  addition  to  that  which  such  officer  or  em- 
ployee receives  for  performance  of  such  offi- 
cer's or  employee's  regular  employment,  by 
reason  of  service  on  the  panel. 

(i)  Rules  governing  panel  meetings 

(1)  Quorum 

A  majority  of  the  members  of  the  panel 
must  constitute  a  quorum  for  the  piupose  of 
conducting  business  of  the  panel. 

(2)  Frequency  of  meetings 

The  panel  must  meet  not  less  frequently 
than  quarterly. 

(3)  First  meeting 

The  State  coordinator  must  schedule  the 
first  panel  meeting. 

(4)  Records  of  meetings 

The  panel  must  keep  records  of  the  minutes 
of  the  meetings,  deliberations,  and  evalua- 
tions of  the  panel,  in  sufficient  detail  to 
enable  the  panel  to  provide  to  interested  per- 
sons the  reasons  for  its  actions. 

(Pub.  L.  87-128,  title  III,  §  366,  as  added  Pub.  L. 
101-624,  title  XXIII,  §  2316(a),  Nov.  28,  1990, 
104  Stat.  4004,  and  amended  Pub.  L.  102-237, 
title  VII,  §  701(f),  Dec.  13,  1991,  105  Stat.  1879.) 

Amendiients 

1991— Subsec.  (h).  Pub.  L.  102-237  substituted  "of 
such  officer's"  for  "of  such  officer". 

Effective  Date  of  1991  Abiendment 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Food,  Agriculture,  Conserva- 
tion, and  Trade  Act  of  1990,  Pub.  L.  101-624,  to  which 
the  amendment  relates,  see  section  1101(b)(6)  of  Pub. 
L.  102-237,  set  out  as  a  note  under  section  1421  of  this 
title. 

Effective  Date 

Section  effective  Oct.  1,  1991,  see  section  2007(d)  of 
this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1932,  2007, 
2008,  2008b,  2008c  of  this  title. 

§  2008b.  Limited  transfer  authority  of  loan  amounts 

(a)  Transfer  of  funds 

If  the  sums  appropriated  for  direct  loans  for 
the  water  and  waste  or  community  facility  pro- 
gram authorized  under  section  1926(a)  of  this 
title  and  made  available  to  any  eligible  State 
(within  the  meaning  of  section  2008(b)(3)  of 
this  title)  under  such  program  for  the  fiscal 
year  are  insufficier>  to  enable  the  Secretary  to 
provide  the  full  aiuount  of  the  assistance  re- 
quested for  a  project  specified  in  section 
2008(c)(4)  of  this  title,  the  Secretary  may  trans- 
fer, subject  to  subsection  (b)  of  this  section,  to 
one  program  from  the  other  such  program  part 
or  all  of  the  sums  appropriated  for  loans  made 
available  to  the  State  for  such  other  program. 


(b)  Limitation  on  loan  amounts  transferred 

(1)  Amounts  transferred  within  certain  States 

With  regard  to  each  eligible  State  (within 
the  meaning  of  section  2008(b)(3)  of  this 
title),  the  amount  of  direct  loan  funds  trans- 
ferred from  a  program  imder  this  section 
shall  not  exceed  the  amount  for  such  pro- 
gram left  unobligated  after  obligating  to  each 
project  in  an  application  ranked  higher  in  pri- 
ority on  the  list  described  in  section 
2008a(b)(6)  of  this  title  the  full  amount  of  as- 
sistance requested  for  each  such  project. 

(2)  Amounts  transferred  on  national  basis 

With  regard  to  all  such  eligible  States,  the 
amount  of  direct  loan  funds  transferred  in  a 
fiscal  year  from  a  program  under  this  section 
(after  accoimting  for  any  offsetting  transfers 
into  such  program)  shall  not  exceed 
$9,000,000. 

(Pub.  L.  87-128,  title  III,  §  367,  as  added  Pub.  L. 
101-624,  title  XXIII,  §  2317,  Nov.  28,  1990,  104 
Stat.  4008,  and  amended  Pub.  L,  102-237,  title 
VII,  §  701(g),  Dec.  13, 1991, 105  Stat.  1879.) 

Amendbsents 

1991— Subsec.  (b)(1).  Pub.  L.  102-237  substituted 
"section  2008a(b)(6)"  for  "section  2008(b)(6)". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Pood,  Agriculture,  Conserva- 
tion, and  Trade  Act  of  1990,  Pub.  L.  101-624,  to  which 
the  amendment  relates,  see  section  1101(b)(6)  of  Pub. 
L.  102-237,  set  out  as  a  note  imder  section  1421  of  this 
title. 

Effective  Date 

Section  effective  Oct.  1.  1991,  see  section  2007(d)  of 
this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2007  of  this 
title. 

§  2008c.  Allocation  and  transfer  of  loan  guarantee  au- 
thority 

(a)  Allocation  of  loan  guarantee  authority 

The  Secretary  shall  allocate  among  all  States 
the  amounts  appropriated  for  loan  guarantees 
under  the  water  and  waste  or  conununity  facili- 
ty program  authorized  under  section  1926(a)  of 
this  title,  and  the  business  and  industry  loan 
program  authorized  under  section  1932  of  this 
title,  in  a  manner  similar  to  that  used  for  the 
allocation  of  direct  loan  and  grant  funds  appro- 
priated for  such  programs,  and  that  the  Secre- 
tary determines  to  be  fair,  reasonable,  and  ap- 
propriate. 

(b)  Transfer  of  loan  guarantee  authority 

(1)  In  general 

If  the  sums  appropriated  for  loan  guaran- 
tees and  made  available  to  any  eligible  State 
(within  the  meaning  of  section  2008(b)(3)  of 
this  title)  imder  a  program  specified  in  sub- 
section (a)  of  this  section  for  the  fiscal  year 
are  insufficient  to  enable  the  Secretary  to 
provide  the  full  amount  of  the  assistance  re- 
quested  for   a   project   specified   in   section 


Page  631 


TITLE  7--AGRICULTURE 


§^11 


200g(cK4)  of  this  title,  the  Secretary  may 
transfer  to  the  {urogrun  f n»n  the  other  siMSh 
prograxBs  part  or  all  of  the  smas  as^ropriated 
for  loan  guarantees  made  available  to  such  el- 
igible StB,te  for  such  other  program  for  such 
tiscekk  year. 

(2)  UiiyiaCieii  on  giiMmiitoe  aanmiiito  Inuif^effrod 

With  n^^ard  to  each  mich  eligible  State,  the 
amount  of  loan  guarantees  ^mnslerred  from  a 
program  un<jter  this  section  ^lOl  i^  exceed 
the  amount  for  sudi  program  left  unobligat- 
ed after  <^ligating  to  each  project  in  an  s^^pli* 
cation  ranked  higher  in  prioilty  on  the  list 
described  in  section  2ea8a(bK6)  of  this  title 
the  full  amount  of  assistance  requested  for 
each  such  project. 

(Pub.  L.  87-128,  title  III,  §  368,  as  added  Pub.  L. 
101-624,  title  XXIII,  §  2317,  Nov.  28,  1090,  104 
Stat.  4009.) 

Efubctive  Date 

Subsection  (b)  of  this  section  effective  Oct.  1,  1991. 
see  sectlcm  2907(d)  of  this  title. 

Section  Referred  to  in  Other  I^ctions 

This  section  is  referred  to  in  section  2007  of  this 
title. 


Sec. 
2031. 


2032. 


CHAPTER  51— FOOD  STAMP  ^OGRAM 

Food  stamp  portion  of  Minnesota  Family  In- 
vestment Plan. 

(a)  In  general. 

(b)  Required  terms   and  conditions   of 
Project. 

(c)  Additional  terms  and  conditions  of 
Project. 

(d)  Funding. 

(e)  Waiver. 

(f)  Project  audits. 

(g)  Construction, 
(h)  Quality  control. 

(i)  Evaluation, 
(j)  Definitions. 
Aut€»Bated  data  processing  and  inf  cmnation 
retrieval  systems. 

(a)  Standards   and   procedures   for   re- 

views. 

(b)  Standards  for  approval  of  systems. 

(c)  Report. 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  2270,  3175a, 
317&b  of  this  title;  title  8  section  12S5a;  title  20  section 
2341;  title  26  sections  32,  6103,  6109;  title  29  sections 
49b,  1503;  title  42  sections  405,  503,  602,  610,  1320b-7. 
1383,  1437f,  1758,  1766,  1786,  3012,  3026,  3056g,  5179, 
8624;  title  43  section  1626. 

§  2611.  Congressional  declaration  of  policy 

Short  Title  of  1990  Amendment 

Pub.  L.  101-624,  title  XVII,  §  1701,  Nov.  28,  1990.  104 
Stat.  3783,  provided  that:  ''This  title  [enacting  section 
2032  of  this  title,  amending  sections  1431,  1431e,  2012, 
2014  to  2018,  2020  to  2022,  2024  to  2028,  3175,  and 
3175e  of  this  title,  section  6109  of  Title  26,  Internal 
Revenue  Code,  and  sections  405  and  9904  of  Title  42, 
The  Public  Health  and  Welfare,  enacting  provisions 
set  out  as  notes  under  this  section  and  sections  612c, 
2012,  2014,  2020,  2025,  and  2028  of  this  title  and  sec- 
tion 1751  of  Title  42,  and  amending  provisions  set  out 
as  notes  under  sections  612c  and  2012  of  this  titte] 
may  be  cited  as  the  'Mickey  Leland  Memorial  Domes- 
tic Hunger  Relief  Act'." 


Welfare  Simplification  anb  Coordination  Advisory 
Committee 

Pub.  L.  101-624,  title  XVII,  §  1778,  Nov.  28, 1990,  104 
Stat.  3814,  provided  that: 

"(a)  AFP01VTMEHT  AND  MEMBERSHIP.— 

"(1)  Estamjsment.— There  is  estabUshed  an  Advi- 
sory Committee  on  Welfare  Sbni^if ication  and  Co- 
cremation  (hereafter  1^  this  section  refeired  to  as 
the  'Committee')  conslst^ig  of  net  fewer  than  7,  nor 
mcHre  than  11,  members  appointed  by  tl^  Secretary 
of  Agriculture  (hereafter  In  this  section  referred  to 
as  the  'Secretary'),  after  consultation  with  the  Sec- 
retary of  Keidth  and  Human  Services  and  the  Secre- 
tary of  Homkig  and  Urban  Developmait,  and  with 
the  advice  of  State  and  local  officials  respmu^ble  for 
ad^a^nistering  the  food  stamp  program,  cash  and 
medical  assistance  programs  for  low-inc^ne  families 
smd  individuals  under  the  Social  Security  Act  C42 
U.S.C.  301  et  seq.],  and  programs  providing  housing 
assistance  to  needy  families  and  individuals,  and  rep- 
resentatives of  recipients  and  recipient  advocacy  or- 
ganizations associated  with  such  programs. 

"(2)  Qualifications.— The  members  of  the  C(»n- 
mittee  shaJQ  be  individuals  who  are  familiar  with  the 
rules,  goals,  and  &nitations  of  Federal  food  stamp, 
cash,  medical,  and  housing  assistance  programs  for 
low-income  famiUes  and  todividuals,  and  may  to- 
clude  individuals  who  have  demonstrated  expertise 
in  evaluating  the  operations  of  and  interaction 
among  such  programs  as  they  affect  administrators 
and  recipients,  persons  who  have  experience  in  ad- 
ministering such  programs  at  the  Federal,  State,  or 
local  level,  and  representatives  of  administrators  and 
recipients  affected  by  such  programs. 
"(b)  Purpose.— It  shall  be  the  purpose  of  the  Com- 
mittee, in  consultation,  where  appropriate,  with  pro- 
gram administrators  and  representatives  of  recipi- 
ents— 

"(1)  to  identify  the  significant  policies  implement- 
ed in  the  food  stamp  program,  cash  and  medical  as- 
sistance programs  under  the  Social  Security  Act  [42 
U.S.C.  301  et  seq.l,  and  housing  assistance  programs 
(whether  resulting  from  law,  regulations,  or  adminis- 
trative practice)  that,  because  they  differ  substan- 
tially, make  it  difficult  for  those  eligible  to  apply  for 
and  obtain  benefits  from  more  than  one  program 
and  restrict  the  ability  of  administrators  of  such 
programs  to  provide  efficient,  timely,  and  appropri- 
ate benefits  to  those  eligible  for  more  than  one  tsnpe 
of  assistance,  drawing,  where  appropriate,  on  previ- 
ous efforts  to  coordinate  and  simplify  such  programs 
and  policies; 

"(2)  to  examine  the  major  reasons  for  such  differ- 
ent programs  and  policies; 

"(3)  to  evaluate  how  and  the  extent  to  which  such 
different  programs  and  policies  hinder,  to  a  signifi- 
cant degree,  the  receipt  of  benefits  from  more  than 
(me  program  and  substantially  restrict  administra- 
tors' ability  to  provide  efficient,  timely,  and  appro- 
priate benefits; 

"(4)  to  recommend  common  or  simplified  programs 
and  policies  (including  recommendations  for  changes 
in  law,  regulations,  and  administrative  practice  and 
for  policies  that  do  not  currently  exist  In  such  pro- 
grams) that  would  substantially  reduce  difficulties 
In  applying  for  and  obtaining  benefits  from  more 
than  one  program  and  significantly  Increase  the 
ability  of  administrators  of  such  programs  to  effi- 
ciently provide  timely  and  appropriate  assistance  to 
those  eligible  for  more  than  one  type  of  assistance; 
and 

"(5)  to  describe  the  major  effects  of  such  common 
or  simplified  programs  and  policies  (Including  how 
such  common  or  simplified  programs  and  policies 
would  enhance  or  conflict  with  the  purposes  of  such 
programs,  how  they  would  ease  burdens  on  adminis- 
trators and  recipients,  how  they  would  affect  pro- 
gram costs  and  participation,  and  the  degree  to 
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which  they  would  change  the  relationshi]>s  between 
the  Federal  Government  and  the  States  in  such  pro- 
grams) and  the  reasons  for  recommending  such  pro- 
grams and  policies  (including  reasons,  if  any,  that 
might  be  sufficient  to  override  special  rules  derived 
from  the  purposes  of  individual  programs). 
"(c)  Administrative  Support.— The  Secretary  shall 
provide  the  Committee  with  such  technical  and  other 
assistance,  including  secretarial  and  clerical  assistance, 
as  may  be  required  to  carry  out  its  fimctions. 

"(d)  Reimbursebcent.— Members  of  the  Committee 
shall  serve  without  compensation  but  shall  receive  re- 
imbursement for  necessary  travel  and  subsistence  ex- 
penses incurred  by  such  members  in  the  performance 
of  the  duties  of  the  Committee. 

"(e)  Reports.— Not  later  than  July  1,  1993,  the  Com- 
mittee shall  prepare  and  submit,  to  the  appropriate 
committees  of  Congress,  the  Secretary  of  Agriculture, 
the  Secretary  of  Health  and  Human  Services,  and  the 
Secretary  of  Housing  and  Urban  Development  a  final 
report,  including  recommendations  for  common  or 
simplified  programs  and  policies  and  the  effects  of  and 
reasons  for  such  programs  and  policies  and  may 
submit  interim  reports,  including  reports  on  common 
or  simplified  programs  and  policies  covering  less  than 
the  complete  range  of  programs  and  policies  under 
review,  to  the  committees  and  such  Secretaries  as 
deemed  appropriate  by  the  Committee." 

§  2012.  Definitions 

As  used  in  this  chapter,  the  term: 

iSee  main  edition  for  text  of  (a)  to  (/)] 

(g)  *'Pood"  means  (1)  any  food  or  food  prod- 
uct for  home  consumption  except  alcoholic  bev- 
erages, tobacco,  and  hot  foods  or  hot  food  prod- 
ucts ready  for  immediate  consumption  other 
than  those  authorized  pursuant  to  clauses  (3), 
(4),  (5),  (7),  (8),  and  (9)  of  this  subsection,  (2) 
seeds  and  plants  for  use  in  gardens  to  produce 
food  for  the  personal  consumption  of  the  eligi- 
ble household,  (3)  in  the  case  of  those  persons 
who  are  sixty  years  of  age  or  over  or  who  re- 
ceive supplemental  security  income  benefits  or 
disability  or  blindness  payments  under  title  I, 
II,  X,  XIV,  or  XVI  of  the  Social  Security  Act 
[42  U.S.C.  301  et  seq.,  401  et  seq.,  1201  et  seq., 
1351  et  seq.,  1381  et  seq.l,  and  their  spouses, 
meals  prepared  by  and  served  in  senior  citizens* 
centers,  apartment  buildings  occupied  primarily 
by  such  persons,  public  or  private  nonprofit  es- 
tablishments (eating  or  otherwise)  that  feed 
such  persons,  private  establishments  that  con- 
tract with  the  appropriate  agency  of  the  State 
to  offer  meals  for  such  persons  at  concessional 
prices,  and  meals  prepared  for  and  served  to 
residents  of  federally  subsidized  housing  for 
the  elderly,  (4)  in  the  case  of  persons  sixty 
years  of  age  or  over  and  persons  who  are  phys- 
ically or  mentally  handicapped  or  otherwise  so 
disabled  that  they  are  unable  adequately  to 
prepare  all  of  their  meals,  meals  prepared  for 
and  delivered  to  them  (and  their  spouses)  at 
their  home  by  a  public  or  private  nonprofit  or- 
ganization or  by  a  private  establishment  that 
contracts  with  the  appropriate  State  agency  to 
perform  such  services  at  concessional  prices,  (5) 
in  the  case  of  narcotics  addicts  or  alcoholics 
served  by  drug  addiction  or  alcoholic  treatment 
and  rehabilitation  programs,  meals  prepared 
and  served  under  such  programs,  (6)  in  the  case 
of  certain  eligible  households  living  in  Alaska, 
equipment  for  procuring  food  by  hunting  and 


fishing,  such  as  nets,  hooks,  rods,  harpoons, 
and  knives  (but  not  equipment  for  purposes  of 
transportation,  clothing,  or  shelter,  and  not 
firearms,  ammunition,  and  explosives)  if  the 
Secretary  determines  that  such  households  are 
located  in  an  area  of  the  State  where  it  is  ex- 
tremely difficult  to  reach  stores  selling  food 
and  that  such  households  depend  to  a  substan- 
tial extent  upon  himting  and  fishing  for  sub- 
sistence, (7)  in  the  case  of  disabled  or  blind  re- 
cipients of  benefits  under  title  I,  II,  X,  XIV,  or 
XVI  of  the  Social  Security  Act  [42  U.S.C.  301  et 
seq.,  401  et  seq.,  1201  et  seq.,  1351  et  seq.,  1381 
et  seq.],  or  are  individuals  described  in  para- 
graphs (2)  through  (7)  of  subsection  (r)  of  this 
section,  who  are  residents  in  a  public  or  private 
nonprofit  group  living  arrangement  that  serves 
no  more  than  sixteen  residents  and  is  certified 
by  the  appropriate  State  agency  or  agencies 
under  regulations  issued  under  section  1616(e) 
of  the  Social  Security  Act  [42  U.S.C.  1382e(e)] 
or  under  standards  determined  by  the  Secre- 
tary to  be  comparable  to  standards  implement- 
ed by  appropriate  State  agencies  under  such 
section,  meals  prepared  and  served  imder  such 
arrangement,  (8)  in  the  case  of  women  and  chil- 
dren temporarily  residing  in  public  or  private 
nonprofit  shelters  for  battered  women  and  chil- 
dren, meals  prepared  and  served,  by  such  shel- 
ters, and  (9)  in  the  case  of  households  that  do 
not  reside  in  permanent  dwellings  and  house- 
holds that  have  no  fixed  mailing  addresses, 
meals  prepared  for  and  served  by  a  public  or 
private  nonprofit  establishment  (approved  by 
an  appropriate  State  or  local  agency)  that  feeds 
such  individuals  and  by  private  establishments 
that  contract  with  the  appropriate  agency  of 
the  State  to  offer  meals  for  such  individuals  at 
concessional  prices. 

ISee  main  edition  for  text  of(h)l 

(i)  "Household"  means  (1)  an  individual  who 
lives  alone  or  who,  while  living  with  others,  cus- 
tomarily purchases  food  and  prepares  meals  for 
home  consimiption  separate  and  apart  from  the 
others,  (2)  a  group  of  individuals  who  live  to- 
gether and  customarily  purchase  food  and  pre- 
pare meals  together  for  home  consumption,  or 
(3)  a  parent  of  minor  children  and  that  parent's 
children  (notwithstanding  the  presence  in  the 
home  of  any  other  persons,  including  parents 
and  siblmgs  of  the  parent  with  minor  children) 
who  customarily  purchase  food  and  prepare 
meals  for  home  consumption  separate  from 
other  persons,  except  that  the  certification  of  a 
household  as  a  separate  household  under  this 
clause  shall  be  reexamined  no  less  frequently 
than  once  every  6  months;  except  that  (other 
than  as  provided  in  clause  (3))  parents  and  chil- 
dren, or  siblhigs,  who  live  together  shall  be 
treated  as  a  group  of  individuals  who  customar- 
ily purchase  and  prepare  meals  together  for 
home  consumption  even  if  they  do  not  do  so, 
imless  one  of  the  parents,  or  siblings,  is  an  eld- 
erly or  disabled  member.  Notwithstanding 
clause  (1)  of  the  preceding  sentence,  an  individ- 
ual who  lives  with  others,  who  is  sixty  years  of 
age  or  older,  and  who  is  unable  to  purchase 
food  and  prepare  meals  because  such  individual 
suffers,  as  certified  by  a  licensed  physician. 
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from  a  disability  which  would  be  considered  a 
permanent  disability  under  section  221(i)  of  the 
Social  Security  Act  (42  U.S.C.  421(i))  or  from  a 
severe,  permanent,  and  disabling  physical  or 
mental  infirmity  which  is  not  symptomatic  of  a 
disease  shall  be  considered,  together  with  any 
of  the  others  who  is  the  spouse  of  such  individ- 
ual, an  individual  household,  without  regard  to 
the  purchase  of  food  and  preparation  of  meals, 
if  the  income  (as  determined  under  section 
2014(d)  of  this  title)  of  the  others,  excluding 
the  spouse,  does  not  exceed  the  poverty  line,  as 
described  in  section  2014(c)(1)  of  this  title,  by 
more  than  65  per  centum.  In  no  event  shall  any 
individual  or  group  of  individuals  constitute  a 
household  if  they  reside  in  an  institution  or 
boarding  house,  or  else  live  with  others  and  pay 
compensation  to  the  others  for  meals.  For  the 
purposes  of  this  subsection,  residents  of  feder- 
ally subsidized  housing  for  the  elderly,  disabled 
or  blind  recipients  of  benefits  imder  title  I,  II, 
X.  XIV,  or  XVI  of  the  Social  Security  Act  [42 
U.S.C.  301  et  seq.,  401  et  seq.,  1201  et  seq..  1351 
et  seq.,  1381  et  seq.],  or  are  individuals  de- 
scribed in  paragraphs  (2)  through  (7)  of  subsec- 
tion (r)  of  this  section,  who  are  residents  in  a 
public  or  private  nonprofit  group  living  ar- 
rangement that  serves  no  more  than  sixteen 
residents  and  is  certified  by  the  appropriate 
State  agency  or  agencies  imder  regulations 
issued  under  section  1616(e)  of  the  Social  Secu- 
rity Act  [42  U.S.C.  1382e(e)3  or  imder  standards 
determined  by  the  Secretary  to  be  comparable 
to  standards  implemented  by  appropriate  State 
agencies  imder  such  section,  temporary  resi- 
dents of  public  or  private  nonprofit  shelters  for 
battered  women  and  children,  residents  of 
public  or  private  nonprofit  shelters  for  individ- 
uals who  do  not  reside  in  permanent  dwellings 
or  have  no  fixed  mailing  addresses,  who  are 
otherwise  eligible  for  coupons,  and  narcotics  ad- 
dicts or  alcoholics  who  live  under  the  supervi- 
sion of  a  private  nonprofit  institution,  or  a  pub- 
licly operated  community  mental  health  center, 
for  the  purpose  of  regular  participation  in  a 
drug  or  alcoholic  treatment  program  shall  not 
be  considered  residents  of  institutions  and  shall 
be  considered  individual  households. 

ISee  main  edition  for  text  of(J)l 

(k)  "Retail  food  store''  means  (1)  an  establish- 
ment or  recognized  department  thereof  or 
house-to-house  trade  route,  over  50  per  centum 
of  whose  food  sales  volume,  as  determined  by 
visual  inspection,  sales  records,  purchase 
records,  or  other  inventory  or  accounting  rec- 
ordkeeping methods  that  are  customary  or  rea- 
sonable in  the  retail  food  industry,  consists  of 
staple  food  items  for  home  preparation  and 
consumption,  such  as  meat,  poultry,  fish,  bread, 
cereals,  vegetables,  fruits,  dairy  products,  and 
the  like,  but  not  including  accessory  food  items, 
such  as  coffee,  tea,  cocoa,  carbonated  and  un- 
carbonated  drinks,  candy,  condiments,  and 
spices,  (2)  an  establishment,  organization,  pro- 
gram, or  group  living  arrangement  referred  to 
in  subsections  (g)(3),  (4),  (5),  (7),  (8),  and  (9)  of 
this  section,  (3)  a  store  purveying  the  hunting 
and  fishing  equipment  described  in  subsection 
(g)(6)  of  this  section,  and  (4)  any  private  non- 
profit cooperative  food  purchasing  venture,  in- 


cluding those  in  which  the  members  pay  for 
food  purchased  prior  to  the  receipt  of  such 
food. 

iSee  main  edition  for  text  of  (Z)  to  (n)] 

(o)  "Thrifty  food  plan"  means  the  diet  re- 
quired to  feed  a  family  of  four  persons  consist- 
ing of  a  man  and  a  woman  twenty  through 
fifty,  a  child  six  through  eight,  and  a  child  nine 
through  eleven  years  of  age,  determined  in  ac- 
cordance with  the  Secretary's  calculations.  The 
cost  of  such  diet  shall  be  the  basis  for  uniform 
allotments  for  all  households  regardless  of 
their  actual  composition,  except  that  the  Secre- 
tary shall  (1)  make  household-size  adjustments 
(based  on  the  unrounded  cost  of  such  diet) 
taking  into  account  economies  of  scale,  (2) 
make  cost  adjustments  in  the  thrifty  food  plan 
for  Hawaii  and  the  urban  and  rural  parts  of 
Alaska  to  reflect  the  cost  of  food  in  Hawaii  and 
urban  and  rural  Alaska,  (3)  make  cost  adjust- 
ments in  the  separate  thrifty  food  plans  for 
Guam,  and  the  Virgin  Islands  of  the  United 
States  to  reflect  the  cost  of  food  in  those 
States,  but  not  to  exceed  the  cost  of  food  in  the 
fifty  States  and  the  District  of  Columbia,  (4) 
through  January  1,  1980,  adjust  the  cost  of 
such  diet  every  January  1  and  July  1  to  the 
nearest  dollar  increment  to  reflect  changes  in 
the  cost  of  the  thrifty  food  plan  for  the  six 
months  ending  the  preceding  September  30  and 
March  31,  respectively,  (5)  on  January  1,  1981, 
adjust  the  cost  of  such  diet  to  the  nearest 
dollar  increment  to  reflect  changes  in  the  cost 
of  the  thrifty  food  plan  for  the  twelve  months 
ending  the  preceding  September  30,  (6)  on  Oc- 
tober 1,  1982,  adjust  the  cost  of  such  diet  to  re- 
flect changes  in  the  cost  of  the  thrifty  food 
plan  for  the  twenty-one  months  ending  June 
30,  1982,  reduce  the  cost  of  such  diet  by  1  per- 
cent, and  round  the  result  to  the  nearest  lower 
dollar  increment  for  each  household  size,  (7)  on 
October  1,  1983,  and  October  1, 1984,  adjust  the 
cost  of  such  diet  to  reflect  changes  in  the  cost 
of  the  thrifty  food  plan  for  the  twelve  months 
ending  the  preceding  June  30,  reduce  the  cost 
of  such  diet  by  1  per  centum,  and  round  the 
result  to  the  nearest  lower  dollar  increment  for 
each  household  size,  (8)  on  October  1, 1985,  and 
each  October  1  thereafter  through  October  1, 
1987,  adjust  the  cost  of  such  diet  to  reflect 
changes  in  the  cost  of  the  thrifty  food  plan  for 
the  twelve  months  ending  the  preceding  June 
30  and  round  the  result  to  the  nearest  lower 
dollar  increment  for  each  household  size,  (9)  on 
October  1,  1988,  adjust  the  cost  of  such  diet  to 
reflect  100.65  percent  of  the  cost  of  the  thrifty 
food  plan  in  the  preceding  June,  and  round  the 
result  to  the  nearest  lower  dollar  increment  for 
each  household  size,  (10)  on  October  1,  1989, 
adjust  the  cost  of  such  diet  to  reflect  102.05 
percent  of  the  cost,  in  the  preceding  June 
(without  regard  to  the  adjustment  made  under 
clause  (9)),  of  the  then  most  recent  thrifty  food 
plan  as  determined  by  the  Secretary  or  the  cost 
of  the  thrifty  food  plan  in  effect  on  September 
19,  1988,  whichever  is  greater,  and  round  the 
result  to  the  nearest  lower  dollar  increment  for 
each  household  size,  and  (11)  on  October  1, 
1990,  and  each  October  1  thereafter,  adjust  the 


56-001  O  —  92  —  22  :  QL3 


§2012 


TITLE  7— AGRICULTURE 


Page  634 


cost  of  such  diet  to  reflect  103  percent  of  the 
cost,  in  the  preceding  June  (without  regard  to 
any  previous  adjustment  made  under  clause  (9), 
(10),  or  this  clause),  of  the  then  most  recent 
thrifty  food  plan  as  determined  by  the  Secre- 
tary or  the  cost  of  the  thrifty  food  plan  in 
effect  on  September  19,  1988,  whichever  is 
greater,  and  round  the  result  to  the  nearest 
lower  dollar  increment  for  each  household  size. 

iSee  main  edition  for  text  ofip)  and  (c)3 

(r)  "Elderly  or  disabled  member"  means  a 
member  of  a  household  who— 

iSee  main  edition  for  text  ofil)  to  (5)1 

(6)  is  a  child  of  a  veteran  and— 

(A)  is  considered  permanently  incapable 
of  self-support  under  section  1314  of  title 
38;  or 

iSee  main  edition  for  text  ofiB),  ( 7);  (5)] 

(t)  ^'Access  device"  means  any  card,  plate, 
code,  account  number,  or  other  means  of  access 
that  can  be  used,  alone  or  in  conjunction  with 
another  access  device,  to  obtain  payments,  al- 
lotments, benefits,  money,  goods,  or  other 
things  of  value,  or  that  can  be  used  to  initiate  a 
transfer  of  funds  under  this  chapter. 

(As  amended  Pub.  L.  101-624,  title  XVII, 
§§1712,  1713<a),  1747(b),  Nov.  28,  1990,  104 
Stat.  3783,  3796;  Pub.  L.  102-83,  §  5(c)(2),  Aug. 
6,  1991,  105  Stat.  406;  Pub.  L.  102-237,  title  IX, 
§§901,  941(1),  Dec.  13,  1991,  105  Stat.  1884, 
1891.) 

AlfENBlfENTS 

1991--Subsecs.  (g)(7),  (i).  Pub.  L.  102-237,  §  901,  in- 
serted ",  or  are  individuals  described  in  paragraphs  (2) 
through  (7)  of  subsection  (r)  of  this  section,"  after 
"title  I,  II,  X.  XIV,  or  XVI  of  the  Social  Security  Act". 

Subsec.  (j).  Pub.  L.  102-237,  §  941(1)(A),  made  tech- 
nical amendment  to  reference  to  subsection  (p)  of  this 
section  involving  corresponding  provision  of  original 

Subsec.  (o)(6).  Pub.  L.  102-237.  §  941(1  KB),  substitut- 
ed "percent"  for  "per  centun". 

Subsec.  (r)(6)(A).  Pub.  L.  102-83  substituted  "section 
1314  of  title  38"  for  "section  414  of  title  38". 

Subsecs.  (t),  (u).  Pub.  L.  102-237,  §  941(1)(C),  redesig- 
nated subsec.  (u)  as  (t). 

1990~Subsec.  (gK3).  Pub.  L.  101-624,  §  1712(a)(1), 
substituted  "or  disability  or  blindness  pasmients  under 
title  I.  II,  X,  XIV,  or  XVI"  for  "under  title  XVI". 

Subsec.  (g)(7).  Pub.  L.  101-624.  §  1712(a)(2).  substi- 
tuted "title  I,  II,  X,  XIV,  or  XVI"  for  "title  II  or  title 
XVI",  Mid  inserted  "or  under  standards  determii^d  by 
the  Secretary  to  be  comparable  to  standards  imple- 
mented by  ai^^ropriate  State  agencies  under  such  sec- 
ti<m". 

Subsec.  (gK9).  Pub.  L.  101-624,  §  1713(a).  substituted 
"individuals  and  by  private  establishments  that  con- 
tract with  the  appr<H;>riate  agency  of  the  State  to  offer 
meals  for  such  individuals  at  concessional  prices"  for 
"individuals  and  by  a  public  or  private  nonprofit  shel- 
ter (approved  by  an  appropriate  State  or  local  agency) 
in  which  such  households  temporarily  reside  (except 
that  such  estat^ishments  and  shelters  may  only  re- 
quest voluntary  use  of  food  stamps  by  such  individuals 
and  may  not  request  such  hoiiseholds  to  pay  more 
than  the  average  cost  of  the  food  contained  in  a  meal 
served  by  Ihe  establishment  or  shelter)." 

Subeec.  (i).  Pub.  L.  101-624.  §  1712(b).  substituted 
"title  I,  II,  X,  XIV,  or  XVI"  for  "title  II  or  title  XVI". 
and  inserted  "or  imder  standards  determined  by  the 


Secretary  to  be  comparable  to  standards  implemented 
by  appropriate  State  agencies  under  such  section". 

Subsec,  (u).  Pub.  L.  101-624,  §  1747(b),  added  subsec. 
(u). 

1986— Subsec.  (g).  Pub.  L.  99-570.  §  11002(a),  substi- 
tuted "(8),  and  (9)"  for  "and  (8)"  in  cl.  (1)  and  added 
cl.  (9). 

Subsec.  (Ic).  Pub.  L.  99-570,  §  11002(c),  substituted 
"(8),  and  (9)"  for  "and  (8)". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  and  to  be 
implemented  no  later  than  Feb.  1,  1992,  see  section 
1101(d)(1)  of  Pub.  L.  102-237,  set  out  as  a  note  under 
section  1421  of  this  title. 

Effective  Date  of  1990  Amendment 

Section  1781  of  title  XVII  of  Pub.  L.  101-624  provid- 
ed that: 

"(a)  In  General.— Except  as  otherwise  provided  in 
subsection  (b)  and  other  provisions  of  this  title,  this 
title  [see  Short  Title  of  1990  Amendment  note  set  out 
under  section  2011  of  this  title]  and  the  amendments 
made  by  this  title  shall  become  effective  and  imple- 
mented the  1st  day  of  the  month  beginning  120  days 
after  the  publicaticm  of  implementing  regulations. 
Such  regulations  shall  be  promulgated  not  later  than 
October  1. 1991. 
"(b)  Special  Effective  Dates.— 

"(1)  October  i,  laso.— The  amendments  made  by 
sections  1721.  1730,  1750.  1754.  1760(1)(A),  1761. 
1762,  1771(a),  1771(d),  1772(c),  1772(f),  1772(g),  and 
1776  [amending  sections  2014,  2017.  2025  to  2028. 
3175,  and  3175e  of  this  title  and  provisions  set  out  as 
notes  under  section  612c  of  this  title]  shall  be  effec- 
tive on  October  1, 1990. 

"(2)  Date  of  enactment.— The  amendments  made 
by  sections  1718,  1729,  1731,  1739.  1742.  1746.  1747, 
1748.  1749.  1751,  1753,  1755,  1756.  1757,  1758.  1759, 
1760(1)(B)  and  (2),  1763,  1771(b),  1771(c),  1772(a). 
1772(b).  1772(d),  1772(h),  1773.  1774(a)(1),  1774(b). 
1774(c),  1775(a),  1775(b),  1777,  1778,  and  1779  [enact- 
ing section  2032  of  this  title,  amending  this  section, 
sections  1431,  1431e,  2014,  2016,  2020,  2022,  and  2024 
to  2027  of  this  title  and  section  9904  of  Title  42.  The 
Public  Health  and  Welfare,  enacting  provisions  set 
out  as  notes  under  sections  2011,  2020.  and  2025  of 
this  title  and  section  1751  of  Title  42,  and  amending 
provisions  set  out  as  notes  under  section  612c  of  this 
title]  shall  become  effective  on  the  date  of  enact- 
ment  of  this  Act  [Nov.  28.  1990]. 

"(3)  April  i,  i99i.— The  amendments  made  by  sec- 
tions 1716,  1722,  and  1736(2)  [amending  sections 
2014  and  202©  of  this  title]  shall  become  effective 
and  implemented  the  1st  day  of  the  month  begin- 
ning 120  days  after  the  promulgation  of  implement- 
ing regulations.  Such  regulations  shall  be  promul- 
gated not  later  than  April  1, 1991. 

"(4)  Categorical  eligibility.— The  amendment 
made  by  secticm  1714(2)  [amenduig  section  2014  of 
this  title]  shall  become  eff^tive  and  implemented 
the  1st  day  of  the  month  beginning  120  days  after 
the  pn^aiOgation  of  InMPlementing  regulations.  Such 
regulations  shall  be  promulgated— 

"(A)  in  the  case  of  a  State  general  assistance  pro- 
gram, not  later  than  October  1, 1991;  and 

"(B)  in  the  case  of  a  local  general  assistance  pro- 
gram, not  later  thwi  April  1, 1992." 

Effective  and  Termination  Dates  of  1986 

Amendiknt 

Section  11002(f)  of  Pub.  L.  99-570,  as  amended  by 
Pub.  L.  100-435,  title  II,  %  205.  Sept.  19,  1988,  102  Stat. 
1657;  Pub.  L.  101-624,  title  XVII,  §  1713(b),  Nov.  28. 
1990,  104  Stat.  3783;  Pub.  L.  102-237,  title  IX,  I  913. 
Dec.  13,  1991,  105  Stat.  1887,  provided  that: 
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iSee  main  edition  for  text  of  il)  and  (2)] 

"(3)  The  amendments  made  by  this  section,  except 
those  amendments  made  by  subsections  (a),  (b),  and 

(c)  [amending  this  section],  shall  cease  to  be  effective 
after  September  30, 1990." 

[Amendment  by  Pub.  L.  102-237  to  section  11002(f) 
of  Pub.  L.  99-570,  set  out  above,  effective  Oct.  1,  1990, 
and  not  applicable  with  respect  to  any  period  occur- 
ring before  such  date,  see  section  1101(d)(5)  of  Pub.  L. 
102-237,  set  out  as  an  Effective  Date  of  1991  Amend- 
ment note  under  section  1421  of  this  title.] 

[Section  1713(b)  of  Pub.  L.  101-624  provided  that 
the  amendment  made  by  that  section  is  effective  Sept. 
29. 1990.] 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2012a,  2014, 
2017,  2019,  2020.  2026  of  this  title;  title  31  section  3803; 
title  42  sections  503,  8011. 

§  2014.  Eligible  households 

(a)  Income  and  other  financial  resources  as  substan- 
tial limiting  factors  in  obtaining  more  nutritious 
diet;  recipients  under  Social  Security  Act 

Participation  in  the  food  stamp  program  shall 
be  limited  to  those  households  whose  incomes 
and  other  financial  resources,  held  singly  or  in 
joint  ownership,  are  determined  to  be  a  sub- 
stantial limiting  factor  in  permitting  them  to 
obtain  a  more  nutritious  diet.  Notwithstanding 
any  other  provisions  of  this  chapter  except  sec- 
tions 2015(b),  2015(d)(2),  and  2015(g)  of  this 
title  and  the  third  sentence  of  section  2012(i)  of 
this  title,  households  in  which  each  member  re- 
ceives benefits  under  a  State  plan  approved 
under  part  A  of  title  IV  of  the  Social  Security 
Act  [42  U.S.C.  601  et  seqj,  supplemental  securi- 
ty income  benefits  imder  title  XVI  of  the  Social 
Security  Act  [42  U.S.C.  1381  et  seqJ,  or  aid  to 
the  aged,  blind,  or  disabled  under  title  I,  X, 
XIV,  or  XVI  of  the  Social  Security  Act  [42 
U.S.C.  301  et  seq.,  1201  et  seq.,  1351  et  seq.,  or 
1381  et  seq.],  shall  be  eligible  to  participate  in 
the  food  stamp  program.  Except  for  sections 
2015,  2025(e)(1),  and  the  third  sentence  of  sec- 
tion 2012(i)  of  this  title,  households  in  which 
each  member  receives  benefits  under  a  State  or 
local  general  assistance  program  that  complies 
with  standards  established  by  the  Secretary  for 
ensuring  that  the  program  is  based  on  income 
criteria  comparable  to  or  more  restrictive  than 
those  under  subsection  (c)(2)  of  this  section, 
and  not  limited  to  one-time  emergency  pay- 
ments that  cannot  be  provided  for  more  than 
one  consecutive  month,  shall  be  eligible  to  par- 
ticipate in  the  food  stamp  program.  Assistance 
under  this  program  shall  be  furnished  to  all  eli- 
gible households  who  make  application  for 
such  participation. 

iSee  main  edition  for  text  of(b)  and  (c)] 

(d)  Income  excluded  in  computing  household  income 

Household  income  for  purposes  of  the  food 
stamp  program  shall  include  all  income  from 
whatever  source  excluding  only  (1)  any  gain  or 
benefit  which  is  not  in  the  form  of  money  pay- 
able directly  to  a  household  (notwithstanding 
its  conversion  in  whole  or  in  part  to  direct  pay- 
.ments  to  households  pursuant  to  any  demon- 
stration project  carried  out  or  authorized  under 
Federal  law  including  demonstration  projects 


created  by  the  waiver  of  provisions  of  Federal 
law),  (2)  any  hicome  in  the  certification  period 
which  is  received  too  hifrequently  or  irregular- 
ly to  be  reasonably  anticipated,  but  not  in 
excess  of  $30  in  a  quarter,  subject  to  modifica- 
tion by  the  Secretary  in  light  of  subsection  (f ) 
of  this  section,  (3)  all  educational  loans  on 
which  payment  is  deferred,  grants,  scholar- 
ships, fellowships,  veterans'  educational  bene- 
fits, and  the  like  (A)  awarded  to  a  household 
member  enrolled  at  a  recognized  institution  of 
post-secondary  education,  at  a  school  for  the 
handicapped,  in  a  vocational  education  pro- 
gram, or  in  a  program  that  provides  for  comple- 
tion of  a  secondary  school  diploma  or  obtaining 
the  equivalent  thereof,  (B)  to  the  extent  that 
they  do  not  exceed  the  amoimt  used  for  or 
made  available  as  an  allowance  determined  by 
such  school,  institution,  program,  or  other 
grantor,  for  tuition  and  mandatory  fees  (includ- 
ing the  rental  or  purchase  of  any  equipment, 
materials,  and  supplies  related  to  the  pursuit  of 
the  course  of  study  involved),  books,  supplies, 
transportation,  and  other  miscellaneous  person- 
al expenses  (other  than  living  expenses),  of  the 
student  incidental  to  attending  such  school,  in- 
stitution, or  program,  and  (C)  to  the  extent 
loans  include  any  origination  fees  and  insur- 
ance premiums,  (4)  all  loans  other  than  educa- 
tional loans  on  which  repayment  is  deferred, 
(5)  reimbursements  which  do  not  exceed  ex- 
penses actually  incurred  and  which  do  not  rep- 
resent a  gain  or  benefit  to  the  household  and 
any  allowance  a  State  agency  provides  no  more 
frequently  than  annually  to  families  with  chil- 
dren on  the  occasion  of  those  children's  enter- 
ing or  returning  to  school  or  child  care  for  the 
purpose  of  obtaining  school  clothes  (except 
that  no  such  allowance  shall  be  excluded  if  the 
State  agency  reduces  monthly  assistance  to 
families  with  dependent  children  under  part  A 
of  title  IV  of  the  Social  Security  Act  (42  U.S.C. 
601  et  seq.)  in  the  month  for  which  the  allow- 
ance is  provided):  Provided,  That  no  portion  of 
benefits  provided  under  title  IV-A  of  the  Social 
Security  Act  [42  U.S.C.  601  et  seq.],  to  the 
extent  it  is  attributable  to  an  adjustment  for 
work-related  or  child  care  expenses  (except  for 
payments  or  reimbursements  for  such  expenses 
made  under  an  emplojmient,  education,  or 
training  program  initiated  under  such  title 
after  September  19,  1988),  and  no  portion  of 
any  educational  loan  on  which  payment  is  de- 
ferred, grant,  scholarship,  fellowship,  veterans' 
benefits,  and  the  like  that  are  provided  for 
living  expenses,  shall  be  considered  such  reim- 
bursement, (6)  moneys  received  and  used  for 
the  care  and  maintenance  of  a  third-party  ben- 
eficiary who  is  not  a  household  member,  (7) 
income  earned  by  a  child  who  is  a  member  of 
the  household,  who  is  a  student,  and  who  has 
not  attained  his  eighteenth  birthday,  (8) 
moneys  received  in  the  form  of  nonrecurring 
lump-sum  payments,  including,  but  not  limited 
to,  income  tax  refunds,  rebates,  or  credits,  cash 
donations  based  on  need  that  are  received  from 
one  or  more  private  nonprofit  charitable  orga- 
nizations, but  not  in  excess  of  $300  in  the  aggre- 
gate tn  a  quarter,  retroactive  lump-sum  social 
security  or  railroad  retirement  pension  pay- 
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ments  and  retroactive  lump-sum  insurance  set- 
tlements: Provided,  That  such  payments  shall 
be  counted  as  resources,  unless  specifically  ex- 
cluded by  other  laws,  (9)  the  cost  of  producing 
self-employed  income,  but  household  income 
that  otherwise  is  included  under  this  subsection 
shall  be  reduced  by  the  extent  that  the  cost  of 
producing  self -employment  income  exceeds  the 
income  derived  from  self-employment  as  a 
farmer,  (10)  any  income  that  any  other  Federal 
law  specifically  excludes  from  consideration  as 
income  for  purposes  of  determining  eligibility 
for  the  food  stamp  program  except  as  otherwise 
provided  in  subsection  (k)  of  this  section,  (11) 
any  payments  or  allowances  made  for  the  pur- 
pose of  providing  energy  assistance  (A)  under 
any  Federal  law,  or  (B)  under  any  State  or  local 
laws,  designated  by  the  State  or  local  legislative 
body  authorizing  such  payments  or  allowances 
as  energy  assistance,  and  determined  by  the 
Secretary  to  be  calculated  as  if  provided  by  the 
State  or  local  government  involved  on  a  season- 
al basis  for  an  aggregate  period  not  to  exceed 
six  months  in  any  year  even  if  such  payments 
or  allowances  (including  tax  credits)  are  not 
provided  on  a  seasonal  basis  because  it  would  be 
administratively  infeasible  or  impracticable  to 
do  so,  (12)  through  September  30  of  any  fiscal 
year,  any  increase  in  income  attributable  to  a 
cost-of-living  adjustment  made  on  or  after  July 
1  of  such  fiscal  year  under  title  II  or  XVI  of  the 
Social  Security  Act  [42  U.S.C.  401  et  seq.,  1381 
et  seq.],  section  3(a)(1)  of  the  Railroad  Retire- 
ment Act  of  1974  (45  U.S.C.  231b(a)(l)).  or  sec- 
tion 5312  of  title  38,  if  the  household  was  certi- 
fied as  eligible  to  participate  in  the  food  stamp 
program  or  received  an  allotment  in  the  month 
immediately  preceding  the  first  month  in 
which  the  adjustment  was  effective,  (13)  at  the 
option  of  a  State  agency  and  subject  to  subsec- 
tion (m)  of  this  section,  child  support  pajnnents 
that  are  excluded  imder  section  402(a)(8)(A)(vi) 
of  the  Social  Security  Act  (42  U.S.C. 
602(a)(8)(A)(vi)),  (14)  any  payment  made  to  the 
household  under  section  3507  of  title  26  (relat- 
ing to  advance  payment  of  earned  income 
credit),  (15)  any  payment  made  to  the  house- 
hold imder  section  2015(d)(4)(I)  of  this  title  for 
work  related  expenses  or  for  dependent  care, 
and  (16)  any  amoimts  necessary  for  the  fulfill- 
ment of  a  plan  for  achieving  self-support  of  a 
household  member  as  provided  under  section 
1612(b)(4)(B)(iv)  of  the  Social  Security  Act  (42 
U.S.C.  1382a(b)(4)(B)(iv)). 
(e)  Deductions  in  computing  household  income 

In  computing  household  income  for  purposes 
of  determining  eligibility  and  benefit  levels  for 
households  containing  an  elderly  or  disabled 
member  and  determining  benefit  levels  only  for 
all  other  households,  the  Secretary  shall  allow 
a  standard  deduction  of  $85  a  month  for  each 
household,  except  that  households  in  Alaska, 
Hawaii,  Guam,  and  the  Virgin  Islands  of  the 
United  States  shall  be  allowed  a  standard  de- 
duction of  $145,  $120,  $170,  and  $75,  respective- 
ly. Such  standard  deductions  shall  be  adjusted 
(1)  on  October  1,  1983,  to  the  nearest  lower 
dollar  increment  to  reflect  changes  in  the  Con- 
sumer Price  Index  for  all  urban  consumers  pub- 
lished by  the  Bureau  of  Labor  Statistics,  for 


items  other  than  food  and  the  homeowners' 
costs  and  maintenance  and  repair  component  of 
shelter  costs,  as  appropriately  adjusted  by  the 
Bureau  of  Labor  Statistics  after  consultation 
with  the  Secretary,  for  the  fifteen  months 
ending  the  preceding  March  31,  (2)  on  October 
1, 1984,  to  the  nearest  lower  dollar  increment  to 
reflect  such  changes  for  the  fifteen  months 
ending  the  preceding  Jime  30,  (3)  on  October  1, 
1985,  and  October  1,  1986,  to  the  nearest  lower 
dollar  increment  to  reflect  such  changes  for  the 
twelve  months  ending  the  preceding  June  30, 
and  (4)  on  October  1,  1987,  and  each  October  1 
thereafter,  to  the  nearest  lower  dollar  incre- 
ment to  reflect  changes  in  the  Consumer  Price 
Index  for  all  urban  consumers  published  by  the 
Bureau  of  Labor  Statistics,  for  items  other  than 
food,  for  the  twelve  months  ending  the  preced- 
ing June  30.  All  households  with  earned  income 
shall  be  allowed  an  additional  deduction  of  20 
per  centum  of  all  earned  income  (other  than 
that  excluded  by  subsection  (d)  of  this  section), 
to  compensate  for  taxes,  other  mandatory  de- 
ductions from  salary,  and  work  expenses, 
except  that  such  additional  deduction  shall  not 
be  allowed  with  respect  to  earned  income  that  a 
household  willfully  or  fraudulently  fails  (as 
proven  in  a  proceeding  provided  for  in  section 
2015(b)  of  this  title)  to  report  in  a  timely 
manner.  Households,  other  than  those  house- 
holds containing  an  elderly  or  disabled  member, 
shall  also  be  entitled,  with  respect  to  expenses 
other  than  expenses  paid  on  behalf  of  the 
household  by  a  third  party,  amounts  made 
available  and  excluded  for  the  expenses  under 
subsection  (d)(3)  of  this  section,  and  expenses 
that  are  paid  under  section  2015(d)(4)(I)  of  this 
title  for  dependent  care,  to  (1)  a  dependent  care 
deduction,  the  maximum  allowable  level  of 
which  Shan  be  $160  a  month  for  each  depend- 
ent, for  the  actual  cost  of  payments  necessary 
for  the  care  of  a  dependent,  regardless  of  the 
dependent's  age,  when  such  care  enables  a 
household  member  to  accept  or  continue  em- 
ployment, or  training  or  education  which  is  pre- 
paratory for  employment  and  (2)  an  excess 
shelter  expense  deduction  to  the  extent  that 
the  monthly  amount  expended  by  a  household 
for  shelter  exceeds  an  amoimt  equal  to  50  per 
centum  of  monthly  household  income  after  all 
other  applicable  deductions  have  been  allowed: 
Provided,  That  the  amount  of  such  excess  shel- 
ter expense  deduction  shall  not  exceed  $164  a 
month  in  the  forty-eight  contiguous  States  and 
the  District  of  Colimibia,  and  shall  not  exceed, 
in  Alaska,  Hawaii,  Guam,  and  the  Virgin  Is 
lands  of  the  United  States  $285,  $234,  $199,  and 
$121  a  month,  respectively,  adjusted  on  October 
1,  1988,  and  on  each  October  1  thereafter,  to 
the  nearest  lower  dollar  increment  to  reflect 
changes  in  the  shelter,  fuel,  and  utilities  com- 
ponents of  housing  costs  in  the  Consumer  Price 
Index  for  All  Urban  Consimiers  published  by 
the  Bureau  of  Labor  Statistics,  as  appropriately 
adjusted  by  the  Bureau  of  Labor  Statistics 
after  consultation  with  the  Secretary,  for  the 
twelve  months  ending  the  preceding  June  30.  In 
computing  the  excess  shelter  expense  deduc- 
tion under  clause  (2)  of  the  preceding  sentence, 
a  State  agency  may  use  a  standard  utility  allow- 
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ance  in  accordance  with  regulations  promulgat- 
ed by  the  Secretary,  except  that  a  State  agency 
may  use  an  allowance  which  does  not  fluctuate 
within  a  year  to  reflect  seasonal  variations.  An 
allowance  for  a  heating  or  cooling  expense  may 
not  be  used  for  a  household  that  does  not  incur 
a  heating  or  cooling  expense,  as  the  case  may 
be,  or  does  incur  a  heating  or  cooling  expense 
but  is  located  in  a  public  housing  unit  which 
has  central  utility  meters  and  charges  house- 
holds, with  regard  to  such  expense,  only  for 
excess  utility  costs.  No  such  allowance  may  be 
used  for  a  household  that  shares  such  expense 
with,  and  lives  with,  another  individual  not  par- 
ticipating in  the  food  stamp  program,  another 
household  participating  in  the  food  stamp  pro- 
gram, or  both,  unless  the  allowance  is  prorated 
between  the  household  and  the  other  individ- 
ual, household,  or  both.  If  a  State  agency  elects 
to  use  a  standard  utility  allowance  that  reflects 
heating  or  cooling  costs,  it  shall  be  made  avail- 
able to  households  receiving  a  payment,  or  on 
behalf  of  which  a  payment  is  made,  under  the 
Low-Income  Home  Energy  Assistance  Act  of 
1981  (42  U.S.C.  8621  et  seq.)  or  other  similar 
energy  assistance  program,  provided  that  the 
household  still  incurs  out-of-pocket  heating  or 
cooling  expenses.  A  State  agency  may  use  a  sep- 
arate standard  utility  allowance  for  households 
on  behalf  of  which  such  payment  is  made,  but 
may  not  be  required  to  do  so.  A  State  agency 
not  electing  to  use  a  separate  allowance,  and 
making  a  single  standard  utility  allowance 
available  to  households  incurring  heating  or 
cooling  expenses  (other  than  households  de- 
scribed in  the  sixth  sentence  of  this  subsection) 
may  not  be  required  to  reduce  such  allowance 
due  to  the  provision  (direct  or  indirect)  of  as- 
sistance under  the  Low-Income  Home  Energy 
Assistance  Act  of  1981.  For  purposes  of  the 
food  stamp  program,  assistance  provided  under 
the  Low-Income  Home  Energy  Assistance  Act 
of  1981  shall  be  considered  to  be  prorated  over 
the  entire  heating  or  cooling  season  for  which 
it  was  provided.  A  State  agency  shall  allow  a 
household  to  switch  between  any  standard  util- 
ity allowance  and  a  deduction  based  on  its 
actual  utility  costs  at  the  end  of  any  certifica- 
tion period  and  up  to  one  additional  time 
during  each  twelve-month  period.  Households 
containing  an  elderly  or  disabled  member  shall 
also  be  entitled,  with  respect  to  expenses  other 
than  expenses  paid  on  behalf  of  the  household 
by  a  third  party,  to— 

ISee  main  edition  for  text  of  (A)  to  (C)] 

State  agencies  shall  offer  eligible  households  a 
method  of  claiming  a  deduction  for  recurring 
medical  expenses  that  are  initially  verified 
under  the  excess  medical  expense  deduction 
provided  for  in  subparagraph  (A),  in  lieu  of  sub- 
mitting information  or  verification  on  actual 
expenses  on  a  monthly  basis.  The  method  de- 
scribed in  the  preceding  sentence  shall  be  de- 
signed to  minimize  the  administrative  burden 
for  eligible  elderly  and  disabled  household 
members  choosing  to  deduct  their  recurrent 
medical  expenses  pursuant  to  such  method, 
shall  rely  on  reasonable  estimates  of  the  mem- 
ber's expected  medical  expenses  for  the  certifi- 
cation period  (including  changes  that  can  be 


reasonably  anticipated  based  on  available  infor- 
mation about  the  member's  medical  condition, 
public  or  private  medical  insurance  coverage, 
and  the  current  verified  medical  expenses  in- 
curred by  the  member),  and  shall  not  require 
further  reporting  or  verification  of  a  change  in 
medical  expenses  if  such  a  change  has  been  an- 
ticipated for  the  certification  period. 

(f)  Calculation  of  household  income;  prospective  or 

retrospective  accounting  basis;  consistency 

iSee  main  edition  for  text  of  (1)1 

(2)(A)  Except  as  provided  in  subparagraphs 
(B),  (C),  and  (D),  households  shall  have  their 
incomes  calculated  on  a  prospective  basis,  as 
provided  in  paragraph  (3)(A),  or,  at  the  option 
of  the  State  agency,  on  a  retrospective  basis,  as 
provided  in  paragraph  (3)(B). 

(B)  In  the  case  of  the  first  month,  or  at  the 
option  of  the  State,  the  first  and  second 
months,  during  a  continuous  period  in  which  a 
household  is  certified,  the  State  agency  shall 
determine  eligibility  and  the  amount  of  bene- 
fits on  the  basis  of  the  household's  income  and 
other  relevant  circimistances  in  such  first  or 
second  month. 

(C)  Households  specified  in  clauses  (i),  (ii), 
(iii),  and  (iv)  of  section  2015(c)(1)(A)  of  this 
title  shall  have  their  income  calculated  on  a 
prospective  basis,  as  provided  in  paragraph 
(3)(A). 

(D)  Except  as  provided  in  subparagraph  (B), 
households  required  to  submit  monthly  reports 
of  their  income  and  household  circumstances 
under  section  2015(c)(1)  of  this  title  shall  have 
their  income  calculated  on  a  retrospective  basis, 
as  provided  in  paragraph  (3)(B). 

ISee  main  edition  for  text  of  (3)  and  (4)1 

(g)  Allowable    financial    resources    which    eligible 
household  may  own 

(1)  The  Secretary  shall  prescribe  the  types 
and  allowable  amounts  of  financial  resources 
(liquid  and  nonliquid  assets)  an  eligible  house- 
hold may  own,  and  shall,  in  so  doing,  assure 
that  a  household  otherwise  eligible  to  partici- 
pate in  the  food  stamp  program  will  not  be  eli- 
gible to  participate  if  its  resources  exceed 
$2,000,  or.  in  the  case  of  a  household  which 
consists  of  or  includes  a  member  who  is  60 
years  of  age  or  older,  if  its  resources  exceed 
$3,000. 

(2)  The  Secretary  shall,  in  prescribing  inclu- 
sions in,  and  exclusions  from,  financial  re- 
sources, follow  the  regulations  in  force  as  of 
June  1,  1982  (other  than  those  relating  to  li- 
censed vehicles  and  inaccessible  resources),  and 
shall,  in  addition,  include  in  financial  resources 
any  boats,  snowmobiles,  and  airplanes  used  for 
recreational  purposes,  any  vacation  homes,  any 
mobile  homes  used  primarily  for  vacation  pur- 
poses, any  licensed  vehicle  (other  than  one  used 
to  produce  earned  income  or  that  is  necessary 
for  transportation  of  a  physically  disabled 
household  member  and  any  other  property, 
real  or  personal,  to  the  extent  that  it  is  directly 
related  to  the  maintenance  or  use  of  such  vehi- 
cle) used  for  household  transportation  or  used 
to  obtain  or  continue  emplojnnent  to  the  extent 
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that  the  fair  market  value  of  any  such  vehicle 
exceeds  $4,500,  and,  regardless  of  whether 
there  is  a  penalty  for  early  withdrawal,  any  sav- 
ings or  retirement  accoimts  (including  individ- 
ual accounts). 

(3)  The  Secretary  shall  exclude  from  finan- 
cial resources  the  value  of  a  burial  plot  for  each 
member  of  a  household  and  nonliquid  resources 
necessary  to  allow  the  household  to  carry  out  a 
plan  for  self-sufficiency  approved  by  the  State 
agency  that  constitutes  adequate  participation 
in  an  employment  and  training  program  under 
section  2015(d)  of  this  title. 

(4)  In  the  case  of  farm  property  (including 
land,  equipment,  and  supplies)  that  is  essential 
to  the  self -employment  of  a  household  member 
in  a  farming  operation,  the  Secretary  shall  ex- 
clude from  financial  resources  the  value  of  such 
property  until  the  expiration  of  the  1-year 
period  beginning  on  the  date  such  member 
ceases  to  be  self-employed  in  farming. 

(5)  The  Secretary  shall  promulgate  rules  by 
which  State  agencies  shall  develop  standards 
for  identifying  kinds  of  resources  that,  as  a 
practical  matter,  the  household  is  unlikely  to 
be  able  to  sell  for  any  significant  return  be- 
cause the  household's  interest  is  relatively 
slight  or  because  the  cost  of  selling  the  house- 
hold's interest  would  be  relatively  great.  Re- 
sources so  identified  shall  be  excluded  as  inac- 
cessible resources.  A  resource  shall  be  so  identi- 
fied if  its  sale  or  other  disposition  is  imlikely  to 
produce  any  significant  amount  of  funds  for 
the  support  of  the  household.  The  Secretary 
shall  not  require  the  State  agency  to  require 
verification  of  the  value  of  a  resource  to  be  ex- 
cluded under  this  paragraph  unless  the  State 
agency  determines  that  the  information  provid- 
ed by  the  household  is  questionable. 

(h)  Temporary  emergency  standards  of  eligibility; 
Food  Stamp  Disaster  Task  Force;  direct  assist- 
ance to  State  and  local  officials 

iSee  main  edition  for  text  ofil)  and  (2)1 

(3)(A)  The  Secretary  shall  provide,  by  regula- 
tion, for  emergency  allotments  to  eligible 
households  to  replace  food  destroyed  in  a  disas- 
ter. The  regulations  shall  provide  for  replace- 
ment of  the  value  of  food  actually  lost  up  to  a 
limit  approved  by  the  Secretary  not  greater 
than  the  applicable  maximum  monthly  allot- 
ment for  the  household  size. 

(B)  The  Secretary  shall  adjust  reporting  and 
other  application  requirements  to  be  consistent 
with  what  is  practicable  under  actual  condi- 
tions in  the  affected  area.  In  making  this  ad- 
justment, the  Secretary  shall  consider  the 
availability  of  the  State  agency's  offices  and 
personnel  and  any  damage  to  or  disruption  of 
transportation  and  commimication  facilities. 

ISee  main  edition  for  text  of(i)l 

(J)  Resource  exemption  for  households  exempt  under 
AFDC  or  SSI 

Notwithstanding  subsections  (a)  through  (i) 
of  this  section,  a  State  agency  shall  consider  a 
household  member  who  receives  supplemental 
security  income  benefits  under  title  XVI  of  the 
Social  Security  Act  [42  U.S.C.  1381  et  seq.l,  aid 
to  the  aged,  blind,  or  disabled  under  title  I,  II, 


X,  XIV,  or  XVI  of  such  Act  [42  U.S.C.  301  et 
seq.,  401  et  seq.,  1201  et  seq.,  1351  et  seq.,  1381 
et  seq.],  or  who  receives  benefits  under  a  State 
plan  approved  under  part  A  of  title  IV  of  such 
Act  (42  U.S.C.  601  et  seq.)  to  have  satisfied  the 
resource  limitations  prescribed  under  subsec- 
tion (g)  of  this  section. 

(k)  Assistance  to  third  parties  included;  educational 
benefits;  exceptions 

iSee  main  edition  for  text  of  (1)1 

(2)  Paragraph  (1)  shall  not  apply  to— 

ISee  main  edition  for  text  of  (A)  to  (D)l 

(E)  emergency  assistance  for  migrant  or 
seasonal  farmworker  households  during  the 
period  such  households  are  in  the  job  stream; 

(F)  housing  assistance  pajmients  made  to  a 
third  party  on  behalf  of  a  household  residing 
in  transitional  housing  for  the  homeless  in  an 
amount  equal  to  50  percent  of  the  maximum 
shelter  allowance  provided  to  families  not  re- 
siding in  such  transitional  housing  under  the 
States'  plan  for  aid  to  families  with  depend- 
ent children  approved  under  part  A  of  title  IV 
of  the  Social  Security  Act  (42  U.S.C.  601  et 
seq.),  if  the  State  agency  calculates  a  shelter 
allowance  to  be  paid  under  the  State  plan 
separate  and  apart  from  paj^nents  for  other 
household  needs  even  though  it  may  be  paid 
in  combination  with  other  allowances  in  some 
cases; 

(G)  emergency  and  special  assistance,  to  the 
extent  excluded  in  regulations  prescribed  by 
the  Secretary;  or 

(H)  assistance  provided  to  a  third  party  on 
behalf  of  a  household  under  a  State  or  local 
general  assistance  program,  or  another  local 
basic  assistance  program  comparable  to  gen- 
eral assistance  (as  determined  by  the  Secre- 
tary), if,  under  State  law,  no  assistance  under 
the  program  may  be  provided  directly  to  the 
household  in  the  form  of  a  cash  payment. 

iSee  main  edition  for  text  of  (3);  (I)  and  (m)l 

(As  amended  Pub.  L.  101-624.  title  XVII, 
§§  1714-1718(a),  1719-1722,  1726(bK2),  Nov.  28, 

1990,  104  Stat.  3783-3787;  Pub.  L.  102-40,  title 
IV,  §  402(d)(2).  May  7,  1991.  105  Stat.  239;  Pub. 
L.  102-237.  title  IX,  §§902-906,  941(2).  Dec.  13. 

1991.  105  Stat.  1884.  1885.  1892.) 

References  in  Text 

The  Social  Security  Act,  referred  to  in  subsecs.  (a), 
(dK5).  (12),  (f)(4),  (j),  and  <k)(l)(A).  (2)(P),  is  act  Aug. 
14,  1935,  ch.  531,  49  Stat.  620,  as  amended.  Titles  I.  II, 
X,  XIV.  and  XVI  of  the  Social  Security  Act  are  classi- 
fied generally  to  subchapters  I  (§  301  et  seq.),  II  (§  401 
et  seq.),  X  (|  1201  et  seq.),  XIV  (§  1351  et  seq.),  and 
XVI  (§  1381  et  seq.),  respectively,  of  chapter  7  of  Title 
42,  The  Public  Health  and  Welfare.  Title  IV-A  (part  A 
of  title  IV)  of  the  Act  Is  classified  generaUy  to  part  A 
(§  601  et  seq.)  of  subchapter  IV  of  chapter  7  of  Title 
42.  For  complete  classification  of  this  Act  to  the  Code, 
see  section  1305  of  Title  42  and  Tables. 

Amenbbcents 

1991~Subsec.  (a).  Pub.  L.  102-237,  §  902,  substituted 
"based  on  income  criteria  comparable  to  or  more  re- 
strictive than  those  under  subsection  (c)(2)  of  this  sec- 
tion, and  not  limited  to  one-time  emergency  payments 
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that  cannot  be  provided  for  more  than  one  consecutive 
month/'  for  ''appropriate  for  categorical  treatment". 

Subsec.  (d)(2).  Pub.  L.  102-237,  §941(2)(A).  made 
technical  amendment  to  reference  to  subsection  (f)  of 
this  section  involving  corresponding  provision  of  origi- 
nal  act 

Subsec.  (d)(3)(A).  Pub.  L.  102-237.  §903(1)(A).  sub- 
stituted "awarded  to  a  household  member  enrolled" 
for  "to  the  extent  that  they  are  used  for  tuition  and 
mandatory  school  fees  (including  the  rental  or  pur- 
chase of  any  equipment,  materials,  and  supplies  re- 
quired to  pursue  the  course  of  study  involved)". 

Subsec.  (d)(3)(B).  Pub.  L.  102-237,  §  903(1)(B),  insert- 
ed "used  for  or"  after  "amount"  and  substituted  "pro- 
gram, or  other  grantor,  for  tuition  and  mandatory  fees 
(including  the  rental  or  purchase  of  any  equipment, 
materials,  and  supplies  related  to  the  pursuit  of  the 
coiirse  of  study  involved),"  for  "or  program  for". 

Subsec.  (d)(12).  Pub.  L.  102-40  substituted  "section 
5312  of  title  38"  for  "section  3112  of  title  38". 

Subsec.  (d)(16).  Pub.  L.  102-237,  §  903(2),  (3),  added 
par.  (16). 

Subsec.  (g)(5).  Pub.  L.  102-237,  §  904,  inserted  at  end 
"A  resource  shall  be  so  identified  if  its  sale  or  other 
disposition  is  imlikely  to  produce  any  significant 
amount  of  funds  for  the  support  of  the  household. 
The  Secretary  shall  not  require  the  State  agency  to 
require  verification  of  the  value  of  a  resource  to  be  ex- 
cluded imder  this  paragraph  unless  the  State  agency 
determines  that  the  information  provided  by  the 
household  is  questionable." 

Subsec.  (h)(1).  Pub.  L.  102-237,  §  941(2)(B).  made 
technical  amendment  to  references  to  sections  5170a 
and  5192  of  title  42  to  reflect  change  in  reference  to 
corresponding  provision  of  original  act. 

Subsec.  (j).  Pub.  L.  102-237,  §  905,  amended  subsec. 
(j)  generally.  Prior  to  amendment,  subsec.  (j)  read  as 
follows:  "Notwithstanding  subsections  (a)  through  (i) 
of  this  section,  a  State  agency  may  consider  the  re- 
sources of  a  household  member  who  receives  supple- 
mental security  income  benefits  under  title  XVI  of  the 
Social  Security  Act,  aid  to  the  aged,  blind,  or  disabled 
under  title  I,  X,  XIV,  or  XVI  of  the  Social  Security 
Act  or  who  receives  benefits  under  a  State  plan  ap- 
proved under  part  A  of  title  IV  of  the  Social  Security 
Act  (42  U.S.C.  601  et  seq.)  and  whose  income  does  not 
exceed  the  applicable  income  standard  of  eligibility 
described  in  subsection  (c)(2)  of  this  section  to  be 
exempt  for  purposes  of  satisf sing  the  resource  limita- 
tions prescribed  under  subsection  (g)  of  this  section  if 
the  resources  are  considered  exempt  for  purposes  of 
such  title." 

Subsec.  (k)(2)(E).  Pub.  L.  102-237,  §  941(2)(C),  re- 
aligned the  margin. 

Subsec.  (k)(2)(P).  Pub.  L.  102-237,  §906,  inserted 
before  semicolon  at  end  ",  if  the  State  agency  calcu- 
lates a  shelter  allowance  to  be  paid  under  the  State 
plan  separate  and  apart  from  payments  for  other 
household  needs  even  though  it  may  be  paid  in  com- 
bination with  other  allowances  in  some  cases". 

1990— Subsec.  (a).  Pub.  L.  101-624,  §  1714(2).  inserted 
after  second  sentence  "Except  for  sections  2015, 
2025(e)(1),  and  the  third  sentence  of  section  2012(i)  of 
this  title,  households  in  which  each  member  receives 
benefits  under  a  State  or  local  general  assistance  pro- 
gram that  complies  with  standards  established  by  the 
Secretary  for  ensuring  that  the  program  is  appropri- 
ate for  categorical  treatment  shall  be  eligible  to  par- 
ticipate in  the  food  stamp  program." 

Pub.  L.  101-624,  §  1714(1),  struck  out  "and  beginning 
on  December  23,  1985,"  before  "households  in  which 
each  member  receives". 

Subsec.  (d)(3).  Pub.  L.  101-624.  §  1715(a)(1),  inserted 
"(A)"  after  "the  like"  and  substituted  "(including  the 
rental  or  purchase  of  any  equipment,  materials,  and 
supplies  required  to  pursue  the  course  of  study  in- 
volved) at  a  recognized  institution  of  post-secondary 
education,  at  a  school  for  the  handicapped,  in  a  voca- 
tional education  program,  or  in  a  program  that  pro- 
vides for  completion  of  a  secondary  school  diploma  or 


obtaining  the  equivalent  thereof,  (B)  to  the  extent 
that  they  do  not  exceed  the  amount  made  available  as 
an  allowance  determined  by  such  school,  institution, 
or  program  for  books,  supplies,  transportation,  and 
other  miscellaneous  personal  expenses  (other  than 
living  expenses),  of  the  student  incidental  to  attending 
such  school,  institution,  or  program,  and  (C)"  for  "at 
an  institution  of  post-secondary  education  or  school 
for  the  handicapped,  and". 

Subsec.  (d)(5).  Pub.  L.  101-624,  §  1716,  inserted  "and 
any  allowance  a  State  agency  provides  no  more  fre- 
quently than  annually  to  families  with  children  on  the 
occasion  of  those  children's  entering  or  returning  to 
school  or  child  care  for  the  purpose  of  obtaining 
school  clothes  (except  that  no  such  allowance  shall  be 
excluded  if  the  State  agency  reduces  monthly  assist- 
ance to  families  with  dependent  children  under  part  A 
of  title  IV  of  the  Social  Security  Act  (42  U.S.C.  601  et 
seq.)  in  the  month  for  which  the  allowance  is  provid- 
ed)" after  "household". 

Pub.  L.  101-624,  §  1715(a)(2),  inserted  "and"  after 
"1988),",  struck  out  "non-Federal"  after  "no  portion  of 
any",  and  struck  out  "and  no  portion  of  any  Federal 
educational  loan  on  which  payment  is  deferred,  grant, 
scholarship,  fellowship,  veterans'  benefits,  and  the  like 
to  the  extent  it  provides  income  assistance  beyond 
that  used  for  tuition  and  mandatory  school  fees." 
before  "shall  be  considered  such  reimbursement". 

Subsec.  (e).  Pub.  L.  101-624.  §  1717.  inserted  before 
period  at  end  of  last  sentence  ",  shall  rely  on  reasona- 
ble estimates  of  the  member's  expected  medical  ex- 
penses for  the  certification  period  (including  changes 
that  can  be  reasonably  anticipated  based  on  available 
information  about  the  member's  medical  condition, 
public  or  private  medical  insurance  coverage,  and  the 
current  verified  medical  expenses  incurred  by  the 
member),  and  shall  not  require  further  reporting  or 
verification  of  a  change  in  medical  expenses  if  such  a 
change  has  been  anticipated  for  the  certification 
period". 

Pub.  L.  101-624,  §  1715(b),  inserted  ",  amounts  made 
available  and  excluded  for  the  expenses  under  subsec- 
tion (d)(3)  of  this  section,"  after  "third  party"  in 
fourth  sentence. 

Subsec.  (f)(2).  Pub.  L.  101-624,  §  1718(a),  amended 
par.  (2)  generally.  Prior  to  amendment,  par.  (2)  read  as 
follows: 

"(A)  Households  not  required  to  submit  monthly  re- 
ports of  their  income  and  household  circumstances 
under  section  2015(c)(1)  of  this  title  shall  have  their 
income  calculated  on  a  prospective  basis,  as  provided 
in  paragraph  (3)(A). 

"(B)  Households  required  to  submit  monthly  reports 
of  their  income  and  household  circumstances  under 
section  2015(c)(1)  of  this  title  shall  have  their  income 
calculated  on  a  retrospective  basis,  as  provided  in 
paragraph  (3)(B),  except  that  in  the  case  of  the  first 
month,  or  at  the  option  of  the  State  the  first  and 
second  months,  in  a  continuous  period  in  which  a 
household  is  certified,  the  State  agency  shall  deter- 
mine the  amount  of  benefits  on  the  basis  of  the  house- 
hold's income  and  other  relevant  circumstances  in 
such  first  or  second  month." 

Subsec.  (g).  Pub.  L.  101-624,  §  1726(b)(2),  inserted 
before  period  at  end  of  par.  (3)  "and  nonliquid  re- 
soiu*ces  necessary  to  allow  the  household  to  carry  out 
a  plan  for  self-sufficiency  approved  by  the  State 
agency  that  constitutes  adequate  participation  in  an 
employment  and  training  program  imder  section 
2015(d)  of  this  title". 

Pub.  L.  101-624,  §  1719(1),  designated  first  through 
fourth  sentences  as  pars.  (1)  to  (4),  respectively,  and 
added  par.  (5). 

Subsec.  (h)(3).  Pub.  L.  101-624,  §  1720,  added  par. 
(3). 

Subsec.  (j).  Pub.  L.  101-624,  §1719(2),  substituted 
"the  resources  of  a  household  member  who  receives 
supplemental  security  income  benefits  under  title  XVI 
of  the  Social  Security  Act,  aid  to  the  aged,  blind,  or 
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disabled  under  title  I,  X,  XIV,  or  XVI  of  the  Social  Se- 
curity Act  or  who  receives"  for  "a  household  in  which 
all  members  of  the  household  receive**  and  "be  exempt 
for  purposes  of  satisfying  the  resource  limitations  pre- 
scribed under  subsection  (g)  of  this  section  if  the  re- 
sources are  considered  exempt  for  purposes  of  such 
title**  for  "have  satisfied  the  resource  limitations  pre- 
scribed under  subsection  (g)  of  this  section". 

Subsec.  (k)(2)(P).  Pub.  L.  101-624,  §1721,  added 
subpar.  (P)  and  struck  out  former  subpar.  (P)  which 
read  as  follows:  "housing  assistance  payments  made  to 
a  third  party  on  behalf  of  a  household  residing  in  tem- 
porary housing  if  the  temporary  housing  imit  provid- 
ed for  the  household  as  a  result  of  such  assistance 
payments  lacks  facilities  for  the  preparation  and  cook- 
ing of  hot  meals  or  the  refrigerated  storage  of  food  for 
home  consiunption;  or'*. 

Subsec.  (k)(2)(H).  Pub.  L.  101-624,  §1722,  added 
subpar.  (H). 

Effective  Date  of  1991  Amendment 

Amendment  by  sections  902,  903(1),  (2),  904-906,  and 
941(2)  of  Pub.  L.  102-237  effective  and  to  be  imple- 
mented no  later  than  Feb.  1,  1992,  and  amendment  by 
section  903(3)  of  Pub.  L.  102-237  effective  on  the  earli- 
er of  Dec.  13,  1991,  Oct.  1,  1990,  for  certain  food  stamp 
households,  or  beginning  on  date  of  request  for  hear- 
ing where  exclusion  of  certain  amounts  for  food  stamp 
purposes  was  denied,  with  limitation  on  application  of 
amendment,  see  section  1101(d)(1),  (2)  of  Pub.  L. 
102-237,  set  out  as  a  note  under  section  1421  of  this 
title. 

Effective  Date  of  1990  Amendbient 

Amendment  by  sections  1714(1),  1715,  1717,  1719, 
1720,  and  1726(b)(2)  of  Pub.  L.  101-624  effective  and 
implemented  first  day  of  month  beginning  120  days 
after  publication  of  implementing  regulations  to  be 
promulgated  not  later  than  Oct.  1,  1991,  amendment 
by  section  1714(2)  of  Pub.  L.  101-624  effective  and  im- 
plemented first  day  of  month  beginning  120  days  after 
promulgation  of  implementing  regulations  to  be  pro- 
mulgated not  later  than  Oct.  1,  1991,  in  case  of  State 
general  assistance  program,  and  Apr.  1, 1992,  in  case  of 
local  general  assistance  program,  amendment  by  sec- 
tions 1716  and  1722  of  Pub.  L.  101-624  effective  and 
Implemented  first  day  of  month  beginning  120  days 
after  promulgation  of  implementing  regulations  to  be 
promulgated  not  later  than  Apr.  1,  1991,  amendment 
by  section  1718(a)  of  Pub.  L.  101-624  effective  Nov.  28, 
1990,  and  amendment  by  section  1721  of  Pub.  L. 
101-624  effective  Oct.  1,  1990,  see  section  1781  of  Pub. 
L.  101-624,  set  out  as  a  note  under  section  2012  of  this 
title. 

Effective  and  Termination  Dates  of  1987 
Amendment 

Section  807(b)  of  Pub.  L.  100-77,  as  amended  by  Pub. 
L.  101-220.  §  10,  Dec.  12,  1989,  103  Stat.  1882,  provided 
that: 

"(1)  The  amendments  made  by  this  section  [amend- 
ing this  section]  shall  be  effective  and  shall  be  imple- 
mented for  the  period  beginning  90  days  after  the  date 
of  enactment  of  this  Act  [July  22,  1987]  and  ending 
September  30, 1990. 

"(2)  The  Secretary  shall  adjust  the  level  of  benefits 
provided  to  households  under  the  Pood  Stamp  Act  of 
1977  (7  U.S.C.  2011  et  sea.)  during  the  period  between 
September  30, 1989  and  the  effective  date  of  this  para- 
graph [Dec.  12,  1989]  to  ensure  that  the  level  of  such 
benefits  is  no  less  than  the  level  determined  in  accord- 
ance with  the  provisions  of  section  5(k)(2)(P)  of  the 
Pood  Stamp  Act  of  1977  [7  U.S.C.  2014(k)(2)(P)]. 

"(3)  The  amendments  made  by  this  section  shall  not 
apply  with  respect  to  allotments  issued  under  the 
Pood  Stamp  Act  of  1977  [this  chapter]  to  any  house- 
hold for  any  month  beginning  before  the  effective 
period  of  this  section  begins.** 


Calculation  of  Household  Income 

Section  1718(b)  of  Pub.  L.  101-624  provided  that: 
"(1)  In  general.— Notwithstanding  any  other  provi- 
sion of  law,  during  the  period  beginning  October  1, 
1988,  and  ending  on  the  first  day  of  the  first  month 
beginning  at  least  120  days  after  the  date  of  enact- 
ment of  this  Act  [Nov.  28,  1990],  a  State  agency  may 
elect  to  implement  the  amendment  to  section  5(f)(2) 
of  the  Pood  Stamp  Act  of  1977  (7  U.S.C.  2014(f)(2)) 
made  by  section  202(a)  of  the  Hunger  Prevention  Act 
of  1988  (Public  Law  100-435;  102  Stat.  1656)  (with  re- 
spect to  the  requirement  that  income  be  calculated  on 
a  prospective  basis  in  the  case  of  households  that  are 
not  required  to  report  monthly  on  their  income  and 
household  circumstances). 

"(2)  Payment  error  rates.— Notwithstanding  section 
16(c)  of  the  Pood  Stamp  Act  of  1977  (7  U.S.C.  2025(c)), 
during  the  period  referred  to  in  paragraph  (1),  errors 
resulting  solely  from  implementation  by  a  State 
agency  of  the  amendment  referred  to  in  paragraph  (1) 
shall  not  be  included  in  payment  error  rates  deter- 
mined under  section  16(c)  of  such  Act." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2012,  2015, 
2017,  2020,  2026,  2027,  2031;  title  42  sections  1396r-5, 
8624;  title  43  section  1626. 

§  2015.  Eligibility  disqualifications 

ISee  main  edition  for  text  ofia)  and  ib)1 
(c)  Refusal  to  provide  necessary  information 

No  household  shall  be  eligible  to  participate 
in  the  food  stamp  program  if  it  refuses  to  coop- 
erate in  providing  information  to  the  State 
agency  that  is  necessary  for  making  a  determi- 
nation of  its  eligibility  or  for  completing  any 
subsequent  review  of  its  eligibility. 

(1)(A)  A  State  agency  may  require  certain 
categories  of  households  to  file  periodic  re- 
ports of  income  and  household  circumstances 
in  accordance  with  standards  prescribed  by 
the  Secretary,  except  that  a  State  agency 
may  not  require  periodic  reporting  by— 

(i)  migrant  or  seasonal  farmworker  house- 
holds; 
(ii)  households  residing  on  a  reservation; 
(iii)  households  in  which  all  members  are 
homeless  individuals;  or 

(iv)  households  that  have  no  earned 
income  and  in  which  all  adult  members  are 
elderly  or  disabled. 

[See  main  edition  for  text  ofiB)! 

(2)  Any  household  required  to  file  a  period- 
ic report  under  paragraph  (1)  of  this  subsec- 
tion shall,  (A)  if  it  is  eligible  to  participate 
and  has  filed  a  timely  and  complete  report, 
receive  its  allotment,  based  on  the  reported 
information  for  a  given  month,  within  thirty 
days  of  the  end  of  that  month  unless  the  Sec- 
retary determines  that  a  longer  period  of 
time  is  necessary,  (B)  have  available  special 
procedures  that  permit  the  filing  of  the  re- 
quired hiformation  in  the  event  all  adult 
members  of  the  household  are  mentally  or 
physically  handicapped  or  lacking  in  reading 
or  writing  skills  to  such  a  degree  as  to  be 
unable  to  fill  out  the  required  forms,  (C)  have 
a  reasonable  period  of  time  after  the  close  of 
the  month  in  which  to  file  their  reports  on 
State  agency  designed  forms,  (D)  be  afforded 
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prompt  notice  of  failure  to  file  any  report 
timely  or  completely,  and  given  a  reasonable 
opportunity  to  cure  that  failure  (with  any  ap- 
plicable time  requirements  extended  accord- 
ingly) and  to  exercise  its  rights  under  section 
2020(e)(10)  of  this  title,  and  (E)  be  provided 
each  month  (or  other  applicable  period)  with 
an  appropriate,  simple  form  for  making  the 
required  reports  of  the  household  together 
with  clear  instructions  explaining  how  to 
complete  the  form  and  the  rights  and  respon- 
sibilities of  the  household  under  any  periodic 
reporting  system. 

(3)  Reports  required  to  be  filed  under  para- 
graph (1)  of  this  subsection  shall  be  consid- 
ered complete  if  they  contain  the  information 
relevant  to  eligibility  and  benefit  determina- 
tions that  is  specified  by  the  State  agency.  All 
report  fonns.  including  those  related  to  peri- 
odic reports  of  circumstances,  shall  contain  a 
description,  in  understandable  terms  in 
prominent  and  bold  face  lettering,  of  the  ap- 
propriate civil  and  criminal  provisions  dealing 
with  violations  of  this  chapter  including  the 
prescribed  penalties.  Reports  required  to  be 
filed  monthly  under  paragraph  (1)  shall  be 
the  sole  reporting  requirement  for  subject 
matter  included  in  such  reports.  In  promul- 
gating regulations  implementing  these  report- 
ing requirements,  the  Secretary  shall  consult 
with  the  Secretary  of  Health  and  Human 
Services,  and,  wherever  feasible,  households 
that  receive  assistance  under  title  IV-A  of  the 
Social  Security  Act  [42  U.S.C.  601  et  seq.]  and 
that  are  required  to  file  comparable  reports 
under  that  Act  [42  U.S.C.  301  et  seq.]  shall  be 
provided  the  opportunity  to  file  reports  at 
the  same  time  for  purposes  of  this  chapter 
and  the  Social  Security  Act. 

ISee  main  edition  for  text  of  (4)  and  (5)1 

(d)  Refusal  to  register  for  or  accept  employment;  ex- 
emptions; labor  disputes  and  strikes;  employment 
and  training  programs 

(1)  Unless  otherwise  exempted  by  the  provi- 
sions of  paragraph  (d)(2)  of  this  subsection,  (A) 
no  person  shall  be  eligible  to  participate  in  the 
food  stamp  program  who  is  a  physically  and 
mentally  fit  person  between  the  ages  of  sixteen 
and  sixty  who  (i)  refuses  at  the  time  of  applica- 
tion and  once  every  twelve  months  thereafter 
to  register  for  employment  in  a  manner  deter- 
mined by  the  Secretary;  (ii)  refuses  without 
good  cause  to  participate  in  an  employment  and 
training  program  imder  paragraph  (4),  to  the 
extent  required  imder  paragraph  (4),  including 
any  reasonable  employment  requirements  as 
are  prescribed  by  the  State  agency  in  accord- 
ance with  paragraph  (4),  and  the  period  of  in- 
eligibility shall  be  two  months;  or  (iii)  refuses 
without  good  cause  (including  the  lack  of  ade- 
quate child  care  for  children  above  the  age  of 
five  and  under  the  age  of  twelve)  to  accept  an 
offer  of  employment  at  a  wage  not  less  than 
the  higher  of  either  the  applicable  State  or 
Federal  minimmn  wage,  or  80  per  centum  of 
the  wage  that  would  have  governed  had  the 
minimimi  hourly  rate  imder  the  Pair  Labor 
Standards  Act  of  1938,  as  amended  (29  U.S.C. 
206(a)(1)),  been  applicable  to  the  offer  of  em- 


ployment, and  at  a  site  or  plant  not  then  sub- 
ject to  a  strike  or  lockout;  and  (B)  no  household 
shall  be  eligible  to  participate  in  the  food 
stamp  program  (i)  if  the  head  of  the  household 
is  a  physically  and  mentally  fit  person  between 
the  ages  of  sixteen  and  sixty  and  such  individ- 
ual refuses  to  do  any  of  those  acts  described  in 
clause  (A)  of  this  sentence,  or  (ii)  if  the  head  of 
the  household  voluntarily  quits  any  job  with- 
out good  cause,  but,  in  such  case,  the  period  of 
ineligibility  shall  be  ninety  days.  The  State 
agency  shall  allow  the  household  to  select  an 
adult  parent  of  children  in  the  household  as  its 
head  where  all  adult  household  members 
making  application  agree  to  the  selection.  The 
household  may  designate  its  head  of  household 
under  this  paragraph  each  time  the  household 
is  certified  for  participation  in  the  food  stamp 
program,  but  may  not  change  the  designation 
during  a  certification  period  unless  there  is  a 
change  in  the  composition  of  the  household.  An 
employee  of  the  Federal  Government,  or  of  a 
State  or  political  subdivision  of  a  State,  who  en- 
gaged in  a  strike  against  the  Federal  Govern- 
ment, a  State  or  political  subdivision  of  a  State 
and  is  dismissed  from  his  job  because  of  his  par- 
ticipation in  the  strike  shall  be  considered  to 
have  voluntarily  quit  such  job  without  good 
cause.  Any  period  of  ineligibility  for  violations 
under  this  paragraph  shall  end  when  the 
household  member  who  committed  the  viola- 
tion complies  with  the  requirement  that  has 
been  violated.  If  the  household  member  who 
committed  the  violation  leaves  the  household 
during  the  period  of  ineligibility,  such  house- 
hold shall  no  longer  be  subject  to  sanction  for 
such  violation  and,  if  it  is  otherwise  eligible, 
may  resume  participation  in  the  food  stamp 
program,  but  any  other  household  of  which 
such  person  thereafter  becomes  the  head  of  the 
household  shall  be  ineligible  for  the  balance  of 
the  period  of  ineligibility. 

iSee  main  edition  for  text  of  (2)  and  (3)1 

(4)  LSee  main  edition  for  text  of(A)l 
(B)  For  purposes  of  this  chapter,  an  "employ- 
ment and  training  program"  means  a  program 
that  contains  one  or  more  of  the  following  com- 
ponents: 

iSee  main  edition  for  text  of(i)  to  (iv)l 

(V)  Educational  programs  or  activities  to  im- 
prove basic  skills  and  literacy,  or  otherwise 
improve  employability,  including  educational 
programs  determined  by  the  State  agency  to 
expand  the  job  search  abilities  or  employabil- 
ity of  those  subject  to  the  program  under  this 
paragraph. 

(vi)  Programs  designed  to  increase  the  self- 
sufficiency  of  recipients  through  self -employ- 
ment, including  programs  that  provide  in- 
struction for  self-emplo3nnent  ventures. 

(vii)  As  approved  by  the  Secretary  or  the 
State  under  regulations  issued  by  the  Secre- 
tary, other  employment,  educational  and 
training  programs,  projects,  and  experiments, 
such  as  a  supported  work  program,  aimed  at 
accomplishing  the  purpose  of  the  employ- 
ment and  training  program. 
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ISee  main  edition  for  text  ofiOl 

(D)  LSee  main  edition  for  text  of  (t)  and  (u)3 
(iii)  Any  exemption  of  a  category  or  individ- 
ual under  this  subparagraph  shall  be  periodical- 
ly evaluated  to  determine  whether,  on  the  basis 
of  the  factors  used  to  make  a  determination 
under  clause  (i)  or  (ii),  the  exemption  continues 
to  be  valid.  Such  evaluations  shall  occur  no  less 
often  than  at  each  certification  or  recertif ica- 
tion  in  the  case  of  exemptions  under  clause  (ii). 

(E)  Each  State  agency  shall  establish  require- 
ments for  participation  by  individuals  not 
exempt  under  subparagraph  (D)  in  one  or  more 
employment  and  training  programs  under  this 
paragraph,  including  the  extent  to  which  any 
individual  is  required  to  participate.  Such  re- 
quirements may  vary  among  participants. 
Through  September  30,  1995,  two  States  may, 
on  application  to  and  after  approval  by  the  Sec- 
retary, give  priority  in  the  provision  of  services 
to  voluntary  participants  (including  both 
exempt  and  non-exempt  participants),  except 
that  this  sentence  shall  not  excuse  a  State  from 
compliance  with  the  performance  standards 
issued  under  subparagraphs  (K)  and  (L),  and 
the  Secretary  may,  at  the  Secretary's  discre- 
tion, approve  additional  States'  requests  to  give 
such  priority  if  the  Secretary  reports  to  Con- 
gress on  the  number  and  characteristics  of  vol- 
imtary  participants  given  priority  under  this 
sentence  and  such  other  information  as  the 
Secretary  determines  to  be  appropriate. 

iSee  main  edition  for  text  ofiF)  to  iH)l 

(I)(i)  The  State  agency  shall  provide  pay- 
ments or  reimbursements  to  participants  in 
programs  carried  out  under  this  paragn^h,  in- 
cluding individuals  participating  under  sub- 
paragraph (G),  for- 
esee main  edition  for  text  of  (1)1 

(II)  the  actual  costs  of  such  dependent  care 
expenses  that  are  determined  by  the  State 
agency  to  be  necessary  for  the  participation 
of  an  individual  in  the  program  (other  than 
an  individual  who  is  the  caretaker  relative  of 
a  dependent  in  a  family  receiving  benefits 
under  part  A  of  title  IV  of  the  Social  Security 
Act  (42  U.S.C.  601  et  seq.)  in  a  local  area 
where  an  employment,  training,  or  education 
program  under  title  IV  of  such  Act  [42  U.S.C. 
601  et  seq.]  is  in  operation  or  was  in  oper- 
ation, on  September  19, 1988),  but  in  no  event 
shall  such  payment  or  reimbursements 
exceed  $160  per  dependent  per  month.  Indi- 
viduals subject  to  the  program  under  this 
paragraph  may  not  be  required  to  participate 
if  dependent  care  costs  exceed  $160  per  de- 
pendent per  month. 

ISee  mmn  edition  for  text  of  iii)  and  (iti),  (/)] 

(K)(i>  For  any  tiacsX  year,  the  Secretary  shall 
establish  perf omiance  stiuidards  for  each  State 
Uiat,  in  the  case  of  persons  who  are  subject  to 
employment  requirements  under  this  section 
and  who  are  not  exempt  under  subparagraph 
(D),  designate  the  minimum  percentages  (not 
to  exceed  10  percent  in  fiscal  years  1992  and 
1993.  and  15  percent  in  fiscal  years  1994  and 


1995)  of  such  persons  that  State  agencies  shall 
place  in  programs  imder  this  paragraph.  Such 
standards  need  not  be  imiform  for  all  the 
States,  but  may  vary  among  the  several  States. 
The  Secretary  shall  consider  the  cost  to  the 
States  in  setting  performance  standards  and 
the  degree  of  participation  in  programs  under 
this  paragraph  by  exempt  persons.  The  Secre- 
tary shall  not  require  the  plan  of  a  State 
agency  to  provide  for  the  participation  of  a 
number  of  recipients  greater  than  10  percent  in 
fiscal  years  1992  and  1993,  and  15  percent  in 
fiscal  years  1994  and  1995,  of  the  persons  who 
are  subject  to  emplojmient  requirements  under 
this  section  and  who  are  not  exempt  under  sub- 
paragraph (D). 

iSee  main  edition  for  text  of  iii)  to  iiv)l 

(LKi)  The  Secretary  shall  establish  perform- 
ance standards  and  measures  applicable  to  em- 
ployment and  training  programs  carried  out 
under  this  paragraph  that  are  based  on  employ- 
ment outcomes,  including  increases  in  earnings. 

(ii)  Final  performimce  standards  and  meas- 
ures referred  to  in  clause  (i)  shall  be  published 
not  later  than  12  months  after  the  date  that 
the  final  outcmne^based  performance  standards 
are  published  for  Job  opportunities  and  basic 
skills  training  programs  under  part  F  of  title  IV 
of  the  Social  Security  Act  (42  U.S.C.  681  et 
seq.). 

(iii)  The  standards  shall  encourage  States  to 
serve  those  individuals  who  have  greater  bar- 
riers to  employment  and  shall  take  into  ac- 
count the  extent  to  which  persons  have  elected 
to  participate  in  employment  and  training  pro- 
grams under  this  paragraph.  The  standards 
shall  require  participants  to  make  levels  of  ef- 
forts comparable  to  those  required  under  the 
regulations  set  forth  in  section  273.7(f)(1)  of 
title  7,  Code  of  Federal  Regulations  in  effect  on 
January  1, 1991. 

(iv)  The  performance  standards  in  effect 
under  subparagraph  (K)  shall  remain  in  effect 
during  the  period  beginning  on  October  1,  1988, 
and  ending  on  the  date  the  Secretary  imple- 
ments the  outcome-based  performance  stand- 
ards described  in  this  subparagraph. 

(V)  A  State  agency  shall  be  considered  in  com- 
pliance with  applicable  performance  standards 
under  subparagraph  (K)  if  the  State  agency  op- 
erates an  employment  and  training  program  in 
a  manner  consistent  with  its  approved  plMi  and 
if  the  program  requires  participants  to  make 
levels  of  effort  comparable  to  those  required 
under  the  regulaticms  set  forth  in  section 
273.7<fKl)  of  title  7,  Code  of  Pte^teral  Regula- 
tions in  effect  <m  January  1, 1991. 

iSee  main  edition  for  text  ofiM)  and  iN)l 

(e)  Students 

No  individual  who  is  a  member  of  a  house- 
hold otherwise  eligible  to  participate  in  the 
food  stamp  program  under  this  section  shall  l^ 
eligible  to  partteipate  in  the  f(K>d  stamp  pro- 
gram as  a  member  of  that  or  any  other  house- 
hold if  the  individual  is  enrolled  at  least  half- 
time  in  an  institution  of  higher  education, 
unless  the  individual— 
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(1)  is  under  age  18  or  is  age  50  or  older; 

(2)  is  not  physically  or  mentally  fit; 

(3)  is  assigned  to  or  placed  in  an  institution 
of  higher  education  through  or  in  compliance 
with  the  requirements  of — 

(A)  a  program  under  the  Job  Training 
Partnership  Act  (29  U.S.C.  1501  et  seq.); 

(B)  an  employment  and  training  program 
under  this  section; 

(C)  a  program  imder  section  2296  of  title 
19;  or 

(D)  another  program  for  the  purpose  of 
employment  and  training  operated  by  a 
State  or  local  government,  as  determined  to 
be  appropriate  by  the  Secretary; 

(4)  is  employed  a  minimiun  of  20  hours  per 
week  or  participating  in  a  State  or  federally 
financed  work  study  program  during  the  reg- 
ular school  year; 

(5)is— 

(A)  a  parent  with  responsibility  for  the 
care  of  a  dependent  child  under  age  6;  or 

(B)  a  parent  with  responsibility  for  the 
care  of  a  dependent  child  above  the  age  of  5 
and  under  the  age  of  12  for  whom  adequate 
child  care  is  not  available  to  enable  the  indi- 
vidual to  attend  class  and  satisfy  the  re- 
quirements of  paragraph  (4); 

(6)  is  receiving  aid  to  families  with  depend- 
ent children  under  part  A  of  title  IV  of  the 
Social  Security  Act  (42  U.S.C.  601  et  seq.); 

(7)  is  so  enrolled  as  a  result  of  participation 
in  the  work  incentive  program  under  title  IV 
of  the  Social  Security  Act  [42  U.S.C.  601  et 
seq.  3  or  its  successor  programs;  or 

(8)  is  enrolled  full-time  in  an  institution  of 
higher  education,  as  determined  by  the  insti- 
tution, and  is  a  single  parent  with  responsibil- 
ity for  the  care  of  a  dependent  child  under 
age  12. 

ISee  main  edition  for  text  of  (J)  to  (/i)] 

(As  amended  Pub.  L.  101-624,  title  XVII, 
§§  1723-1726(b)(l),  (c),  (d),  1727,  Nov.  28,  1990, 
104  Stat.  3786-3788;  Pub.  L.  102-237,  title  IX, 
§§907,  941(3),  Dec.  13,  1991,  105  Stat.  1885, 
1892.) 

References  in  Text 

The  Social  Security  Act,  referred  to  In  subsecs. 
(c)(3).  (5),  (d)(2),  (4)(I)(i)(II),  (L)(ii),  (e)(6),  (7),  and  (g). 
is  act  Aug.  14,  1935,  eh.  531,  49  Stat.  620,  as  amended, 
which  is  classified  generally  to  chapter  7  (§  301  et  seq.) 
of  Title  42,  The  Public  Health  and  Welfare.  Part  P  of 
title  IV  of  the  Act  is  classified  generally  to  part  P 
(§  681  et  seq.)  of  subchapter  IV  of  chapter  7  of  Title 
42.  Title  IV-A  of  the  Act  is  classified  generally  to  part 
A  (§  601  et  seq.)  of  subchapter  IV  of  chapter  7  of  Title 
42.  Titles  IV  and  XVI  of  the  Social  Security  Act  are 
classified  generally  to  subchapters  IV  (§601  et  seq.) 
and  XVI  (§  1381  et  seq.).  respectively,  of  chapter  7  of 
Title  42.  For  complete  classification  of  this  Act  to  the 
Code,  see  section  1305  of  Title  42  and  Tables. 

The  Job  Training  Partnership  Act,  referred  to  in 
subsecs.  (d)(4)(N)  and  (e)(3)(A),  Is  Pub.  L.  97-300,  Oct. 
13,  1982.  96  Stat.  1322,  as  amended,  which  is  classified 
generally  to  chapter  19  (§  1501  et  seq.)  of  Title  29. 
Labor.  For  complete  classification  of  this  Act  to  the 
Code,  see  Short  Title  note  set  out  under  section  1501 
of  Title  29  and  Tables. 

Amendbients 

1991— Subsec.  (c)(l)(A)(ii).  Pub.  L.  102-237. 
§  941(3)(A).  realigned  margin. 


Subsec.  (d)(1)(A).  Pub.  L.  102-237.  §  941(3)(B).  sub- 
stituted "who  is  a  physically"  for  "who  is  physically", 
"Secretary;  (ii)  refuses"  for  "Secretary;  (il)  refuses"  re- 
quiring no  change  in  text,  and  "two  months;  or  (iii)  re- 
fuses" for  "two  months;  (iii)  refuses". 

Subsec.  (d)(4)(B)(vii).  Pub.  L.  102-237,  §  941(3)(C), 
substituted  "Secretary."  for  "Secretary,,"  and  "aimed 
at"  for  "aimed  an". 

Subsec.  (d)(4)(D)(iii).  Pub.  L.  102-237,  §  941(3)(D), 
substituted  "clause  (i)  or  (ii)"  for  "clauses  (i)  or  (ii)". 

Subsec.  (d)(4)(I)(i)(II).  Pub.  L.  102-237.  §  941(3)(E), 
substituted  "601  et  seq.)"  for  "601  et  seq.))"  and 
"),  but  in"  for  ",  but  in". 

Subsec.  (d)(4)(K)(i).  Pub.  L.  102-237,  §  907(b).  substi- 
tuted "10  percent  in  fiscal  years  1992  and  1993.  and  15 
percent  in  fiscal  years  1994  and  1995"  for  "50  percent 
through  September  30. 1989"  and  inserted  at  end  "The 
Secretary  shall  not  require  the  plan  of  a  State  agency 
to  provide  for  the  participation  of  a  number  of  recipi- 
ents greater  than  10  percent  in  fiscal  years  1992  and 
1993.  and  15  percent  in  fiscal  years  1994  and  1995.  of 
the  persons  who  are  subject  to  employment  require- 
ments under  this  section  and  who  are  not  exempt 
under  subparagraph  (D)." 

Subsec.  (d)(4)(L).  Pub.  L.  102-237.  §  907(a).  amended 
subpar.  (L)  generally,  substituting  present  provisions 
for  provisions  requiring  establishment  of  performance 
standards  by  the  Secretary,  after  consultation  with 
the  Office  of  Technology  Assessment,  Secretary  of 
Labor.  Secretary  of  Health  and  Human  Services,  and 
appropriate  designated  State  officials,  which  stand- 
ards were  to  be  coordinated  with  the  corresponding 
standards  under  the  Job  Training  Partnership  Act  and 
the  performance  standards  under  title  IV  of  the  Social 
Security  Act.  which  were  to  permit  variations  to  take 
into  account  differing  conditions  in  different  States, 
and  which  were  to  be  published  and  implemented  not 
later  than  Oct.  1.  1991,  and  directing  the  Office  of 
Technology  Assessment,  not  later  than  180  days  after 
the  Secretary  publishes  proposed  measiu-es  for  per- 
formance standards,  to  develop  model  performance 
standards,  compare  these  standards  with  the  Secre- 
tary, and  report  the  result  of  such  comparison  to  the 
Speaker  of  the  House  of  Representatives.  President 
pro  tempore  of  the  Senate,  and  Secretary  of  Agricul- 
ture. 

1990-Subsec.  (c)(l)(A)(ii)  to  (iv).  Pub.  L.  101-624. 
§  1723.  added  cl.  (ii)  and  redesignated  former  els.  (ii) 
and  (iii)  as  (iii)  and  (iv),  respectively. 

Subsec.  (c)(2)(C).  Pub.  L.  101-624,  §  1724(1),  substi- 
tuted "State  agency  designed  forms"  for  "forms  ap- 
proved by  the  Secretary". 

Subsec.  (c)(3).  Pub.  L.  101-624,  §  1724(2),  substituted 
"they  contain  the  information  relevant  to  eligibility 
and  benefit  determinations  that  is  specified  by  the 
State  agency"  for  ",  in  accordance  with  standards  pre- 
scribed by  the  Secretary,  they  contain  sufficient  infor- 
mation to  enable  the  State  agency  to  determine  house- 
hold eligibility  and  allotment  levels". 

Subsec.  (d)(1).  Pub.  L.  101-624,  §  1725.  inserted  after 
first  sentence  "The  State  agency  shall  allow  the 
household  to  select  an  adult  parent  of  children  in  the 
household  as  its  head  where  all  adult  household  mem- 
bers making  application  agree  to  the  selection.  The 
household  may  designate  its  head  of  household  under 
this  paragraph  each  time  the  household  is  certified 
for  participation  in  the  food  stamp  program,  but  may 
not  change  the  designation  during  a  certification 
period  imless  there  is  a  change  in  the  composition  of 
the  household." 

Subsec.  (d)(4)(B)(v).  Pub.  L  101-624.  §  1726(a).  in- 
serted "and  literacy,"  after  "basic  skills". 

Subsec.  (d)(4)(B)(vi).  (vli).  Pub.  L.  101-624, 
§  1726(b)(1).  added  cl.  (vi)  and  redesignated  former  cl. 
(vi)  as  (vii). 

Subsec.  (d)(4)(E).  Pub.  L.  101-624,  §  1726(c),  inserted 
at  end  "Through  September  30,  1995.  two  States  may. 
on  application  to  and  after  approval  by  the  Secretary, 
give  priority  in  the  provision  of  services  to  voluntary 
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participants  (including  both  exempt  and  non-exempt 
participants),  except  that  this  sentence  shall  not 
excuse  a  State  from  compliance  with  the  performance 
standards  issued  under  subparagraphs  (K)  and  (L)» 
and  the  Secretary  may.  at  the  Secretary's  discretion, 
approve  additional  States'  requests  to  give  such  priori- 
ty if  the  Secretary  reports  to  Congress  on  the  number 
and  characteristics  of  voluntary  participants  given  pri- 
ority under  this  sentence  and  such  other  information 
as  the  Secretary  determines  to  be  appropriate/' 

Subsec.  (d)(4)(LKiii).  Pub.  L.  101-624.  §  1726(d).  sub- 
stituted "October"  for  "April". 

Subsec.  (e).  Pub.  K  101-624.  §  1727,  amended  subsec. 
(e)  generally.  Prior  to  amendment,  subsec.  (e)  read  as 
follows:  "No  individual  who  is  a  member  of  a  house- 
hold otherwise  eligible  to  participate  in  the  food 
stamp  program  under  this  section  shall  be  eligible  to 
participate  in  the  food  stamp  program  as  a  member  of 
that  or  any  other  household  if  he  or  she  (1)  is  phys- 
ically and  mentally  fit  and  is  between  the  ages  of 
eighteen  and  sixty,  (2)  is  enrolled  at  least  half  time  in 
an  institution  of  higher  education,  or  is  an  individual 
who  is  not  assigned  to  or  placed  in  an  institution  of 
higher  learning  through  a  program  under  the  Job 
Training  Partnership  Act.  and  (3)(A)  is  not  employed 
a  minimum  of  twenty  hours  per  week  or  does  not  par- 
ticipate in  a  federally  financed  work  study  program 
duiing  the  regular  school  year;  (B)  is  not  a  parent 
with  responsibility  for  the  care  of  a  dependent  child 
imder  age  six;  (C)  is  not  a  parent  with  responsibility 
for  the  care  of  a  dependent  child  above  the  age  of  five 
and  imder  the  age  of  twelve  for  whom  adequate  child 
care  is  not  available;  (D)  is  not  receiving  aid  to  families 
with  dependent  children  under  part  A  of  title  IV  of 
the  Social  Security  Act  (42  U.S.C.  601  et  seq.);  or  (E)  is 
not  so  enrolled  as  a  result  of  participation  in  the  work 
incentive  program  under  title  IV  of  the  Social  Security 
Act,  as  amended  (42  U.S.C.  602)." 

Effective  Date  of  1991  Amendment 

Amendment  by  section  908  [probably  should  be  907] 
of  Pub.  L.  102-237  effective  Sept.  30,  1991,  and  amend- 
ment by  section  941(3)  of  Pub.  L.  102-237  effective  and 
to  be  implemented  no  later  than  Feb.  1,  1992,  see  sec- 
tion 1101(d)(1),  (3)  of  Pub.  L.  102-237,  set  out  as  a  note 
under  section  1421  of  this  title. 

Effective  Date  of  1990  Amendbsent 

Amendment  by  Pub.  L.  101-624  effective  and  Imple- 
mented first  day  of  month  beginning  120  days  after 
publication  of  implementing  regulations  to  be  promul- 
gated not  later  than  Oct.  1,  1991,  see  section  1781(a)  of 
Pub.  L.  101-624,  set  out  as  a  note  under  section  2012  of 
this  title. 

Exemption  From  Monthly  Reporting  Systems  for 
Households  Residing  on  Indian  Reservations 

Section  908(a)(2)  of  Pub.  L.  102-237  provided  that: 
"No  State  agency  shall  be  required  to  exempt  house- 
holds residing  on  Indian  reservations  from  food  stamp 
program  monthly  reporting  systems  until  April  1, 
1993.  The  Secretary  shall  issue  final  regulations  re- 
quiring the  exemption  of  households  residing  on 
Indian  reservations  from  food  stamp  program  monthly 
reporting  systems  no  later  than  December  1, 1992." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2012,  2014, 
2020,  2022,  2024,  2025,  2026,  2029,  2030,  2031  of  this 
title. 

§  2016.  Issuance  and  use  of  coupons 

ISee  main  edition  for  text  of  (a)  to  ig)l 
(h)  Staggered  issuance  procedures 

(1)  The  State  agency  may  establish  a  proce- 
dure for  staggering  the  issuance  of  coupons  to 


eligible  households  throughout  the  month.  The 
State  agency  shall  establish  such  a  procedure 
for  eligible  households  residing  on  reservations. 
(2)  Any  procedure  established  under  para- 
graph (1)  shall  not  reduce  the  allotment  of  any 
household  and  shall  ensure  that  no  household 
experiences  an  interval  between  issuances  of 
more  than  40  days.  The  procedure  may  include 
issuing  a  household's  benefits  in  more  than  one 
issuance. 

(!)  Electronic  benefits  issuance 

(1)(A)  Any  State  agency  may,  with  the  ap- 
proval of  the  Secretary,  implement  an  on-line 
electronic  benefit  transfer  system  in  which 
household  benefits  determined  under  section 
2017(a)  of  this  title  are  issued  from  and  stored 
in  a  central  data  bank  and  electronically  ac- 
cessed by  household  members  at  the  point-of- 
sale. 

(B)  No  State  agency  may  implement  or 
expand  an  electronic  benefit  transfer  system 
without  prior  approval  from  the  Secretary. 

(2)  The  Secretary  shall  issue  final  regulations 
effective  no  later  than  April  1,  1992,  that  estab- 
lish standards  for  the  approval  of  such  a 
system.  The  standards  shall  include— 

(A)  determining  the  cost-effectiveness  of 
the  system  to  ensure  that  its  operational  cost, 
including  the  pro  rata  cost  of  capital  expendi- 
tures and  other  reasonable  startup  costs,  does 
not  exceed,  in  any  1  year,  the  operational  cost 
of  issuance  systems  in  use  prior  to  the  imple- 
mentation of  the  on-line  electronic  benefit 
transfer  system; 

(B)  defining  the  required  level  of  recipient 
protection  regarding  privacy,  ease  of  use,  and 
access  to  and  service  in  retail  food  stores; 

(C)  the  terms  and  conditions  of  participa- 
tion by  retail  food  stores,  financial  institu- 
tions, and  other  appropriate  parties; 

(D)  system  security; 

(E)  system  transaction  interchange,  reliabil- 
ity, and  processing  speeds; 

(P)  financial  accountability; 

(G)  the  required  testing  of  system  oper- 
ations prior  to  implementation;  and 

(H)  the  analysis  of  the  results  of  system  im- 
plementation in  a  limited  project  area  prior 
to  expansion. 

(3)  In  the  case  of  a  system  described  in  para- 
graph (1)  in  which  participation  is  not  optional 
for  households,  the  Secretary  shall  not  approve 
such  a  system  unless— 

(A)  a  sufficient  number  of  eligible  retail 
food  stores,  including  those  stores  able  to 
serve  minority  language  populations,  have 
agreed  to  participate  in  the  system  through- 
out the  area  in  which  it  will  operate  to  ensure 
that  eligible  households  will  not  suffer  a  sig- 
nificant reduction  in  their  choice  of  retail 
food  stores  or  a  significant  increase  in  the 
cost  of  food  or  transportation  to  participating 
food  stores;  and 

(B)  any  special  equipment  necessary  to 
allow  households  to  purchase  food  with  the 
benefits  issued  under  this  chapter  is  oper- 
ational— 

(i)  in  the  case  of  a  participating  retail 
food  store  in  which  coupons  are  used  to 
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purchase  15  percent  or  more  of  the  total 
dollar  amount  of  food  sold  by  the  store  (as 
determined  by  the  Secretary),  at  all  regis- 
ters in  the  store;  and 

(ii)  in  the  case  of  other  participating 
stores,  at  a  sufficient  number  of  registers  to 
provide  service  that  is  comparable  to  service 
provided  individuals  who  are  not  members 
of  food  stamp  households,  as  determined  by 
the  Secretary. 

(4)  Administrative  costs  incurred  in  connec- 
tion with  activities  imder  this  subsection  shall 
be  eligible  for  reimbursement  in  accordance 
with  section  2025  of  this  title,  subject  to  the 
limitations  in  section  2025(g)  of  this  title. 

(5)  The  Secretary  shall  periodically  inform 
State  agencies  of  the  advantages  of  using  elec- 
tronic benefit  systems  to  issue  benefits  in  ac- 
cordance with  this  subsection  in  lieu  of  issuing 
coupons  to  households. 

(6)  This  subsection  shall  not  diminish  the  au- 
thority of  the  Secretary  to  conduct  projects  to 
test  automated  or  electronic  benefit  delivery 
systems  under  section  2026(f)  of  this  title. 

(As  amended  Pub.  L.  101-624,  title  XVII, 
§§  1728,  1729(a),  Nov.  28,  1990.  104  Stat.  3788, 
3789.) 

Amendments 

1990— Subsec.  (h).  Pub.  L.  101-624,  §  1728,  amended 
subsec.  (h)  generaUy.  Prior  to  amendment,  subsec.  (h) 
read  as  follows:  "The  State  agency  may  implement  a 
procedure  for  staggering  the  issuance  of  coupons  to  el- 
igible households  throughout  the  entire  month:  Pro- 
vided, That  the  procedure  ensures  that,  in  the  transi- 
tion period  from  other  issuance  procedures,  no  eligible 
household  experiences  an  interval  between  coupon  is- 
suances of  more  than  40  days,  either  through  regular 
issuances  by  the  State  agency  or  through  supplemen- 
tal issuances." 

Subsec.  (i).  Pub.  L.  101-624,  §  1729(a),  added  subsec. 
(i). 

Effective  Date  of  1990  Amendment 

Amendment  by  section  1728  of  Pub.  L.  101-624  effec- 
tive and  implemented  first  day  of  month  beginning 
120  days  after  publication  of  implementing  regulations 
to  be  promulgated  not  later  than  Oct.  1,  1991,  and 
amendment  by  section  1729  of  Pub.  L.  101-624  effec- 
tive Nov.  28,  1990,  see  section  1781(a),  (b)(2)  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  2012  of  this 
title. 

Suspension  of  Staggered  Issuance  of  Pood  Stamp 
Coupons 

Pub.  L.  102-237,  title  IX.  §  908(a)(1),  Dec.  13,  1991, 
105  Stat.  1886.  provided  that:  "No  State  agency  shall 
be  required  to  implement  section  7(h)(1)  of  the  Food 
Stamp  Act  of  1977  (7  U.S.C.  2016(h)(1)).  regarding  the 
staggering  of  issuance  of  food  stamp  coupons,  imtil 
April  1,  1993.  The  Secretary  of  Agriculture  shall  issue 
final  regulations  requiring  the  staggered  issuance  of 
coupons  no  later  than  December  1,  1992." 

§  2017.  Value  of  allotment 

(a)  Calculation 

The  value  of  the  allotment  which  State  agen- 
cies shall  be  authorized  to  issue  to  any  house- 
holds certified  as  eligible  to  participate  in  the 
food  stamp  program  shall  be  equal  to  the  cost 
to  such  households  of  the  thrifty  food  plan  re- 
duced by  an  amount  equal  to  30  per  centimi  of 
the  household's  income,  as  determined  in  ac- 


cordance with  section  2014(d)  and  (e)  of  this 
title,  rounded  to  the  nearest  lower  whole  dollar: 
Provided,  That  for  households  of  one  and  two 
persons  the  minimum  allotment  shall  be  $10 
per  month,  and  shall  be  adjusted  on  each  Octo- 
ber 1  to  reflect  the  percentage  change  in  the 
cost  of  the  thrifty  food  plan  without  regard  to 
the  special  adjustments  under  section  2012(o) 
of  this  title  for  the  12-month  period  ending  the 
preceding  June,  with  the  result  rounded  to  the 
nearest  $5. 

(b)  Benefits  not  deemed  income  or  resources  for  cer- 
tain purposes 

The  value  of  benefits  that  may  be  provided 
under  this  chapter,  whether  through  coupons, 
access  devices,  or  otherwise  ^  shall  not  be  con- 
sidered income  or  resources  for  any  purpose 
under  any  Federal,  State,  or  local  laws,  includ- 
ing, but  not  limited  to,  laws  relating  to  tax- 
ation, welfare,  and  public  assistance  programs, 
and  no  participating  State  or  political  subdivi- 
sion thereof  shall  decrease  any  assistance 
otherwise  provided  an  individual  or  individuals 
because  of  the  receipt  of  benefits  under  this 
chapter. 

(c)  First  month  beneHts  prorated 

(1)  The  value  of  the  allotment  issued  to  any 
eligible  household  for  the  initial  month  or 
other  initial  period  for  which  an  allotment  is 
issued  shall  have  a  value  which  bears  the  same 
ratio  to  the  value  of  the  allotment  for  a  full 
month  or  other  initial  period  for  which  the  al- 
lotment is  issued  as  the  number  of  days  (from 
the  date  of  application)  remaining  in  the 
month  or  other  initial  period  for  which  the  al- 
lotment is  issued  bears  to  the  total  number  of 
days  in  the  month  or  other  initial  period  for 
which  the  allotment  is  issued,  except  that  no 
allotment  may  be  issued  to  a  household  for  the 
initial  month  or  period  if  the  value  of  the  allot- 
ment which  such  household  would  otherwise  be 
eligible  to  receive  under  this  subsection  is  less 
than  $10.  Households  shall  receive  full  months' 
allotments  for  all  months  within  a  certification 
period,  except  as  provided  in  the  first  sentence 
of  this  paragraph  with  respect  to  an  initial 
month. 

(2)  As  used  in  this  subsection,  the  term  "ini- 
tial month"  means  (A)  the  first  month  for 
which  an  allotment  is  issued  to  a  household, 
(B)  the  first  month  for  which  an  allotment  is 
issued  to  a  household  following  any  period 
which  such  household  was  not  participating  in 
the  food  stamp  program  under  this  chapter 
after  the  expiration  of  a  certification  period  or 
after  the  termination  of  the  certification  of  a 
household,  during  a  certification  period,  when 
the  household  ceased  to  be  eligible  after  notice 
and  an  opportunity  for  a  hearing  under  section 
2020(e)(10)  of  this  title,  and  (C)  in  the  case  of  a 
migrant  or  seasonal  farmworker  household,  the 
first  month  for  which  allotment  is  issued  to  a 
household  that  applies  following  any  period  of 
more  than  30  days  in  which  such  household 
was  not  participating  in  the  food  stamp  pro- 


^  So  in  original.  Probably  should  be  followed  by  a  comma. 
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gram  after  previous  participation  in  such  pro- 
gram. 
(3)  A  State  agency— 

(A)  in  the  case  of  a  household  that  is  not 
entitled  in  the  month  in  which  it  applies  to 
expedited  service  imder  section  2020(e)(9)  of 
this  title,  may  provide  that  an  eligible  house- 
hold applying  after  the  15th  day  of  the 
month  shall  receive,  in  lieu  of  its  initial  allot- 
ment and  its  regular  allotment  for  the  follow- 
ing month,  an  allotment  that  is  the  aggregate 
of  the  initial  allotment  and  the  first  regular 
allotment,  which  shall  be  provided  in  accord- 
ance with  paragraph  (3)  of  section  2020(e)  of 
this  title;  and 

(B)  in  the  case  of  a  household  that  is  enti- 
tled in  the  month  in  which  it  applies  to  expe- 
dited service  under  section  2020(e)(9)  of  this 
title,  shall  provide  that  an  eligible  household 
applying  after  the  15th  day  of  the  month 
shall  receive,  in  lieu  of  its  initial  allotment 
and  its  regular  allotment  for  the  following 
month,  an  allotment  that  is  the  aggregate  of 
the  initial  allotment  and  the  first  regular  al- 
lotment, which  shall  be  provided  in  accord- 
ance with  paragraphs  (3)  and  (9)  of  section 
2020(e)  of  this  title. 

ISee  main  edition  for  text  of  id)  and  (e)] 

(As  amended  Pub.  L.  101-624,  title  XVII, 
§§  1730,  1732,  Nov.  28,  1990,  104  Stat.  3790;  Pub. 
L.  102-237,  title  IX,  §§909,  910,  Dec.  13,  1991, 
105  Stat.  1887.) 

AMENDioarrs 

1991— Subsec.  (b).  Pub.  L.  102-237,  §  909.  substituted 
''benefits  that  may  be  provided  under  this  chapter, 
whether  through  coupons,  access  devices,  or  other- 
wise" for  "the  allotment  provided  any  eligible  house- 
hold" and  "benefits"  for  "an  allotment". 

Subsec.  (c)(1).  Pub.  L.  102-237,  §910(1).  inserted  at 
end  "Households  shall  receive  full  months'  allotments 
for  all  months  within  a  certification  period,  except  as 
provided  in  the  first  sentence  of  this  paragraph  with 
respect  to  an  initial  month." 

Subsec.  (c)(2)(B).  Pub.  L.  102-237.  §  910(2).  substitut- 
ed "the  expiration  of  a  certification  period  or  after  the 
termination  of  the  certification  of  a  household,  during 
a  certification  period,  when  the  household  ceased  to 
be  eligible  after  notice  and  an  opportunity  for  a  hear- 
ing under  section  2020(e)(10)  of  this  title"  for  "previ- 
ous participation  in  such  program". 

1990— Subsec.  (a).  Pub.  L.  101-624.  §  1730,  inserted 
before  period  at  end  ".  and  shall  be  adjusted  on  each 
October  1  to  reflect  the  percentage  change  in  the  cost 
of  the  thrifty  food  plan  without  regard  to  the  special 
adjustments  under  section  2012(o)  of  this  title  for  the 
12-month  period  ending  the  preceding  June,  with  the 
result  roimded  to  the  nearest  $5". 

Subsec.  (c)(3).  Pub.  L.  101-624.  §  1732.  amended  par. 
(3)  generally.  Prior  to  amendment,  par.  (3)  read  as  fol- 
lows: "An  eligible  household  applying  after  the  15th 
day  of  the  month  shall  receive,  in  lieu  of  its  initial  al- 
lotment and  its  regular  allotment  for  the  following 
month,  an  allotment  that  is  the  aggregate  of  the  ini- 
tial allotment  and  the  first  regular  allotment,  which 
shall  be  provided  in  accordance  with  paragraphs  (3) 
and  (9)  of  section  2020(e)  of  this  title." 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  and  to  be 
implemented  no  later  than  Feb.  1,  1992,  see  section 
1101(d)(1)  of  Pub.  L.  102-237,  set  out  as  a  note  under 
section  1421  of  this  title. 


Effective  Date  of  1990  Amendment 

Amendment  by  section  1730  of  Pub.  L.  101-624  effec- 
tive Oct.  1.  1990.  and  amendment  by  section  1732  of 
Pub.  L.  101-624  effective  and  implemented  first  day  of 
month  beginning  120  days  after  publication  of  imple- 
menting regulations  to  be  promulgated  not  later  than 
Oct.  1,  1991.  see  section  1781(a).  (b)(1)  of  Pub.  L. 
101-624,  set  out  as  a  note  imder  section  2012  of  this 
title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2016,  2026, 
2029  of  this  title. 

§  2018.  Approval  of  retail  food  stores  and  wholesale 
food  concerns 

(a)  Applications;   qualiHcations;    certi^cate   of   ap- 
proval; periodic  reauthorization 

(1)  Regulations  issued  pursuant  to  this  chap- 
ter shall  provide  for  the  submission  of  applica- 
tions for  approval  by  retail  food  stores  and 
wholesale  food  concerns  which  desire  to  be  au- 
thorized to  accept  and  redeem  coupons  under 
the  food  stamp  program  and  for  the  approval 
of  those  applicants  whose  participation  will  ef- 
fectuate the  purposes  of  the  food  stamp  pro- 
gram. In  determining  the  qualifications  of  ap- 
plicants, there  shall  be  considered  among  such 
other  factors  as  may  be  appropriate,  the  follow- 
ing: (A)  the  nature  and  extent  of  the  food  busi- 
ness conducted  by  the  applicant;  (B)  the 
volume  of  coupon  business  which  may  reason- 
ably be  expected  to  be  conducted  by  the  appli- 
cant food  store  or  wholesale  food  concern;  and 
(C)  the  business  integrity  and  reputation  of  the 
applicant.  Approval  of  an  applicant  shall  be  evi- 
denced by  the  issuance  to  such  applicant  of  a 
nontransferable  certificate  of  approval. 

(2)  The  Secretary  is  authorized  to  issue  regu- 
lations providing  for  a  periodic  reauthorization 
of  retail  food  stores  and  wholesale  food  con- 
cerns. 

(b)  Effective   and   efficient   operation   of  program; 
effect  of  disqualification;  posting  of  bond 

(1)  No  wholesale  food  concern  may  be  author- 
ized to  accept  and  redeem  coupons  unless  the 
Secretary  determines  that  its  participation  is 
required  for  the  effective  and  efficient  oper- 
ation of  the  food  stamp  program.  No  co-located 
wholesale-retail  food  concern  may  be  author- 
ized to  accept  and  redeem  coupons  as  a  retail 
food  store,  unless  (A)  the  concern  does  a  sub- 
stantial level  of  retail  food  business,  or  (B)  the 
Secretary  determines  that  failure  to  authorize 
such  a  food  concern  as  a  retail  food  store  would 
cause  hardship  to  food  stamp  households.  In 
addition,  no  firm  may  be  authorized  to  accept 
and  redeem  coupons  as  both  a  retail  food  store 
and  as  a  wholesale  food  concern  at  the  same 
time, 

iSee  main  edition  for  text  ofi2):  (c)  to  (J)l 

(As  amended  Pub.  L.  101-624,  title  XVII, 
^§  1733.  1734,  Nov.  28.  1990,  104  Stat.  3791;  Pub. 
L.  102-237,  title  IX,  §  941(4).  Dec.  13.  1991.  105 
Stat.  1892.) 
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Codification 

Subsec.  (g)  of  this  section  was  omitted  to  reflect  ter- 
mination of  amendment  by  section  11002(f)  of  Pub.  L. 
99-570,  see  Effective  and  Termination  Dates  of  1986 
Amendment  note. 

Amendments 

1991— Subsec.  (a)(1).  Pub.  L.  102-237  redesignated 
els.  (1)  to  (3)  as  (A)  to  (C),  respectively. 

1990— Subsec.  (a).  Pub.  L.  101-624,  §  1733.  designated 
existing  provisions  as  par.  (1)  and  added  par.  (2). 

Subsec.  (b)(1).  Pub.  L.  101-624,  §  1734,  inserted  after 
first  sentence  "No  co-located  wholesale-retail  food  con- 
cern may  be  authorized  to  accept  and  redeem  coupons 
as  a  retail  food  store,  unless  (A)  the  concern  does  a 
substantial  level  of  retail  food  business,  or  (B)  the  Sec- 
retary determines  that  failure  to  authorize  such  a 
food  concern  as  a  retail  food  store  would  cause  hard- 
ship to  food  stamp  households." 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  and  to  be 
implemented  no  later  than  Feb.  1,  1992,  see  section 
1101(d)(1)  of  Pub.  L.  102-237,  set  out  as  a  note  under 
section  1421  of  this  title. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  and  imple- 
mented first  day  of  month  beginning  120  days  after 
publication  of  implementing  regulations  to  be  promul- 
gated not  later  than  Oct.  1, 1991,  see  section  1781(a)  of 
Pub.  L.  101-624,  set  out  as  a  note  under  section  2012  of 
this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2023  of  this 
title;  title  26  section  6109;  title  42  sections  405,  8011. 

§  2019.  Redemption  of  coupons 

Regulations  issued  pursuant  to  this  chapter 
shall  provide  for  the  redemption  of  coupons  ac- 
cepted by  retail  food  stores  through  approved 
wholesale  food  concerns  or  through  financial 
institutions  which  are  insured  by  the  Federal 
Deposit  Insurance  Corporation  or  the  Federal 
Savings  and  Loan  Insurance  Corporation,  or 
which  are  insured  under  the  Federal  Credit 
Union  Act  [12  U.S.C.  1751  et  seqj  and  have 
retail  food  stores  or  wholesale  food  concerns  in 
their  field  of  membership,  with  the  cooperation 
of  the  Treasury  Department,  except  that  retail 
food  stores  defined  in  section  2012(k)(4)  of  this 
title  shall  be  authorized  to  redeem  their  mem- 
bers' food  coupons  prior  to  receipt  by  the  mem- 
bers of  the  food  so  purchased,  and  publicly  op- 
erated community  mental  health  centers  or  pri- 
vate nonprofit  organizations  or  institutions 
which  serve  meals  to  narcotics  addicts  or  alco- 
holics in  drug  addiction  or  alcoholic  treatment 
and  rehabilitation  programs,  public  and  private 
nonprofit  shelters  that  prepare  and  serve  meals 
for  battered  women  and  children,  and  public  or 
private  nonprofit  group  living  arrangements 
that  serve  meals  to  disabled  or  blind  residents, 
shall  not  be  authorized  to  redeem  coupons 
through  financial  institutions  which  are  in- 
sured by  the  Federal  Deposit  Insurance  Corpo- 
ration or  the  Federal  Savings  and  Loan  Insur- 
ance Corporation  or  the  Federal  Credit  Union 
Act.  No  financial  institution  may  impose  on  or 
collect  from  a  retail  food  store  a  fee  or  other 
charge  for  the  redemption  of  coupons  that  are 
submitted   to   the   financial   institution   in   a 


manner  consistent  with  the  requirements, 
other  than  any  requirements  relating  to  cancel- 
lation of  coupons,  for  the  presentation  of  cou- 
pons by  financial  institutions  to  the  Federal 
Reserve  banks. 

ISee  main  edition  for  credits! 
Codification 

Section  is  set  out  in  this  supplement  to  reflect  termi- 
nation of  amendment  by  section  11002(f)  of  Pub.  L. 
99-570,  see  Effective  and  Termination  Dates  of  1986 
Amendment  note. 

Transfer  of  Functions 

Federal  Savings  and  Loan  Insurance  Corporation 
abolished  and  fimctions  transferred,  see  Pub.  L. 
101-73,  title  IV,  §§401-406,  Aug.  9,  1989,  103  Stat. 
354-363,  set  out  as  a  note  under  section  1437  of  Title 
12,  Banks  and  Banking. 

§  2020.  Administration 

iSee  main  edition  for  text  of{a)l 

(b)    Correction    of    improper    denials    and    under- 
issuances 

When  a  State  agency  learns,  through  its  own 
reviews  under  section  2025  of  this  title  or  other 
reviews,  or  through  other  sources,  that  it  has 
improperly  denied,  terminated,  or  underissued 
benefits  to  an  eligible  household,  the  State 
agency  shall  promptly  restore  any  improperly 
denied  benefits  to  the  extent  required  by  sub- 
section (e)(ll)  of  this  section  and  section 
2023(b)  of  this  title,  and  shall  take  other  steps 
to  prevent  a  recurrence  of  such  errors  where 
such  error  was  caused  by  the  application  of 
State  agency  practices,  rules  or  procedures  in- 
consistent with  the  requirements  of  this  chap- 
ter or  with  regulations  or  policies  of  the  Secre- 
tary issued  under  the  authority  of  this  chapter. 

iSee  main  edition  for  text  of(c)  and  (d)] 
(e)  Requisites  of  State  plan  of  operation 

The  State  plan  of  operation  required  under 
subsection  (d)  of  this  section  shall  provide, 
among  such  other  provisions  as  may  be  re- 
quired by  regulation— 

iSee  main  edition  for  text  of  (1)1 

(2)  that  each  household  which  contacts  a 
food  stamp  office  in  person  during  office 
hours  to  make  what  may  reasonably  be  inter- 
preted as  an  oral  or  written  request  for  food 
stamp  assistance  shall  receive  and  shall  be 
permitted  to  file,  on  the  same  day  that  such 
contact  is  first  made,  a  simplified,  uniform 
national  application  form  for  participation  in 
the  food  stamp  program  designed  by  the  Sec- 
retary, unless  the  Secretary  approves  a  devi- 
ation from  that  form  by  a  particular  State 
agency  because  of  the  use  by  that  agency  of  a 
dual  public  assistance  food  stamp  application 
form  pursuant  to  subsection  (i)  of  this  sec- 
tion, the  requirements  of  an  agency's  comput- 
er system,  or  other  exigencies  as  determined 
by  the  Secretary,  and  in  approving  such  devi- 
ation, the  Secretary  takes  into  account 
whether  such  State  forms  are  easy  to  use, 
brief  and  readable.  In  consultation  with  the 
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Secretary  of  Health  and  Human  Services,  the 
Secretary  shall  develop  a  program  to  provide 
assistance  to  States  that  request  assistance  in 
the  development  of  brief,  simply-written  and 
readable  application  forms  including  applica- 
tion forms  that  cover  the  food  stamp  pro- 
gram, the  aid  to  families  with  dependent  chil- 
dren program  under  part  A  of  title  IV  of  the 
Social  Security  Act  (42  U.S.C.  601  et  seq.), 
and  medical  assistance  programs  adminis- 
tered by  the  Secretary  of  Health  and  Human 
Services  under  title  XIX  of  the  Social  Securi- 
ty Act  (42  U.S.C.  1396  et  seq.).  Each  food 
stamp  application  form  shall  contain,  in  plain 
and  prominent  language  on  its  front  cover,  a 
place  where  applicants  can  write  their  names, 
addresses,  and  signatures,  and  (on  or  near  its 
front  cover)  explanations  in  understandable 
terms  informing  households  of  their  right  to 
file  the  application  without  immediately  com- 
pleting additional  sections,  describing  the  ex- 
pedited processing  requirements  of  subsection 
(e)(9)  of  this  section  and  informing  house- 
holds that  benefits  are  provided  only  from 
the  date  of  application.  Each  application 
form  shall  contain  a  description  in  under- 
standable terms  in  prominent  and  boldface 
lettering  of  the  appropriate  civil  and  criminal 
provisions  dealing  with  violations  of  this 
chapter,  including  the  penalties  therefor,  by 
members  of  an  eligible  household.  Each  appli- 
cation shall  also  contain  in  understandable 
terms  and  in  prominent  and  boldface  letter- 
ing a  statement  that  the  information  provid- 
ed by  the  applicant  in  connection  with  the  ap- 
plication for  a  coupon  allotment  will  be  sub- 
ject to  verification  by  Federal,  State,  and 
local  officials  to  determine  if  such  informa- 
tion is  factual  and  that  if  any  material  part  of 
such  information  is  incorrect,  food  stamps 
may  be  denied  to  the  applicant,  and  that  the 
applicant  may  be  subjected  to  criminal  pros- 
ecution for  knowingly  providing  incorrect  in- 
formation. The  State  agency  shall  waive  in- 
office  interviews,  on  a  household's  request,  if 
a  household  is  unable  to  appoint  an  author- 
ized representative  pursuant  to  paragraph  (7) 
and  has  no  adult  household  members  able  to 
come  to  the  appropriate  State  agency  office 
because  such  members  are  elderly,  are  men- 
tally or  physically  handicapped,  live  in  a  loca- 
tion not  served  by  a  certification  office,  or 
have  transportation  difficulties  or  similar 
hardships  as  determined  by  the  State  agency 
(including  hardships  due  to  residing  in  a  rural 
area,  illness,  care  of  a  household  member, 
prolonged  severe  weather,  or  work  or  training 
hours).  If  an  in-office  interview  is  waived,  the 
State  agency  may  conduct  a  telephone  inter- 
view or  a  home  visit.  The  State  agency  shall 
provide  for  telephone  contact  by,  mail  deliv- 
ery of  forms  to,  and  mail  return  of  forms  by, 
households  that  have  transportation  difficul- 
ties or  similar  hardships.  The  State  agency 
shall  require  that  an  adult  representative  of 
each  household  that  is  applying  for  food 
stamp  benefits  shall  certify  in  writing,  under 
penalty  of  perjury,  that  the  information  con- 
tained in  the  application  is  true  and  that  all 
members  of  the  household  are  either  citizens 
or  are  aliens  eligible  to  receive  food  stamps 


under  section  2015(f)  of  this  title.  The  signa- 
ture of  the  adult  under  this  section  shall  be 
deemed  sufficient  to  comply  with  any  provi- 
sion of  Federal  law  requiring  household  mem- 
bers to  sign  the  application  or  statements  in 
connection  with  the  application  process.  The 
State  agency  shall  provide  a  method  of  certi- 
fying and  issuing  coupons  to  eligible  house- 
holds that  do  not  reside  in  permanent  dwell- 
ings or  who  do  not  have  fixed  mailing  ad- 
dresses. In  carrying  out  the  preceding  sen- 
tence, the  State  agency  shall  take  such  steps 
as  are  necessary  to  ensure  that  participation 
in  the  food  stamp  program  is  limited  to  eligi- 
ble households; 

(3)  that  the  State  agency  shall  thereafter 
promptly  determine  the  eligibility  of  each  ap- 
plicant household  by  way  of  verification  of 
income  other  than  that  determined  to  be  ex- 
cluded by  section  2014(d)  of  this  title  (in  part 
through  the  use  of  the  information,  if  any, 
obtained  under  section  2025(e)  of  this  title), 
household  size  (in  any  case  such  size  is  ques- 
tionable), and  such  other  eligibility  factors  as 
the  Secretary  determines  to  be  necessary  to 
implement  sections  2014  and  2015  of  this  title, 
although  the  State  agency  may  verify  prior  to 
certification,  whether  questionable  or  not, 
the  size  of  any  applicant  household  and  such 
other  eligibility  factors  as  the  State  agency 
determines  are  necessary,  so  as  to  complete 
certification  of  and  provide  an  allotment  ret- 
roactive to  the  period  of  application  to  any  el- 
igible household  not  later  than  thirty  days 
following  its  filing  of  an  application,  and  that 
the  State  agency  shall— 

ISee  main  edition  for  text  of  (A)  to  (C)] 

(D)  subject  to  subparagraph  (E),  not  deny 
any  application  for  participation  under  this 
program  solely  because  of  the  failure  of  a 
person  outside  the  household  to  cooperate 
(other  than  an  individual  failing  to  cooper- 
ate who  would  otherwise  be  a  household 
member  but  for  the  operation  of  any  of  the 
individual  disqualification  provisions  of  sub- 
sections (b),  (d),  (e),  (f),  and  (g)  of  section 
2015  of  this  title);  and 

(E)  process  applications  if  a  household 
complies  with  the  requirements  of  the  first 
sentence  of  section  2015(c)  of  this  title,  by 
taking  appropriate  steps  to  verify  informa- 
tion otherwise  required  to  be  verified  under 
this  chapter, 

and  that  the  State  agency  shall  provide  the 
household,  at  the  time  of  each  certification 
and  recertif  ieation,  with  a  statement  describ- 
ing the  reporting  responsibiliti^  of  the 
household  under  this  chapter,  and  provide  a 
toll-free  or  local  telephone  number,  or  a  tele- 
phone number  at  which  collect  calls  will  be 
accepted  by  the  State  agency,  at  which  the 
household  may  reach  an  appropriate  repre- 
sentative of  the  State  agency.  Under  rules 
prescribed  by  the  Secretary,  a  State  agency 
shall  develop  standard  estimates  of  the  shel- 
ter expenses  that  may  reasonably  be  expected 
to  be  incurred  by  households  in  which  all 
members  are  homeless  but  that  are  not  re- 


Page  649 


TITLE  7— AGRICULTURE 


12020 


ceiving  free  shelter  throughout  the  month. 
The  Secretary  may  issue  regulations  to  pre- 
clude the  use  of  the  estimates  for  households 
with  extremely  low  shelter  costs  for  whom 
the  following  sentence  shall  not  apply.  A 
State  agency  shall  use  the  estimates  in  deter- 
mining the  allotments  of  the  households, 
unless  a  household  verifies  higher  expenses; 

iSee  main  edition  for  text  of  (4)  to  (8)1 

(9)  that  the  State  agency  shall— 

ISee  main  edition  for  text  of  (A)  to  (C)3 

(D)  to  the  extent  practicable,  verify  the 
income  and  liquid  resources  of  a  household 
referred  to  in  subparagraph  (A),  (B),  or  (C) 
prior  to  issuance  of  coupons  to  the  house- 
hold; 

ISee  main  edition  for  text  ofilO)  to  il4)l 

(15)  that  the  State  agency  shall  specify  a 
plan  of  operation  for  providing  food  stamps 
for  households  that  are  victims  of  a  disaster; 
that  such  plan  shall  include,  but  not  be  limit- 
ed to,  procedures  for  informing  the  public 
about  the  disaster  program  and  how  to  apply 
for  its  benefits,  coordination  with  Federal  and 
private  disaster  relief  agencies  and  local  gov- 
ernment officials,  application  procedures  to 
reduce  hardship  and  inconvenience  and  deter 
fraud,  and  instruction  of  caseworkers  in  pro- 
cedures for  implementing  and  operating  the 
disaster  program; 

ISee  main  edition  for  text  ofil6)  to  (20)1 

(21)  that  the  State  agency  shall  establish  a 
system  and  take  action  on  a  periodic  basis  to 
verify  and  otherwise  assure  that  an  individual 
does  not  receive  coupons  in  more  than  one  ju- 
risdiction within  the  State; 

(22)  the  plans  of  the  State  agency  for  carry- 
ing out  emplosnnent  and  training  programs 
under  section  2015(d)(4)  of  this  title,  includ- 
ing the  nature  and  extent  of  such  programs, 
the  geographic  areas  and  households  to  be 
covered  under  such  program,  and  the  basis, 
including  any  cost  information,  for  exemp- 
tions of  categories  and  individuals  and  for  the 
choice  of  emplosmaent  and  training  program 
components  reflected  in  the  plans; 

(23)  in  a  project  area  in  which  5,000  or  more 
households  participate  in  the  food  stamp  pro- 
gram, for  the  establishment  and  operation  of 
a  unit  for  the  detection  of  fraud  in  the  food 
stamp  program,  including  the  investigation, 
and  assistance  in  the  prosecution,  of  such 
fraud; 

(24)  at  the  option  of  the  State,  for  proce- 
dures necessary  to  obtain  payment  of  imcol- 
lected  overissuance  of  coupons  from  unem- 
ployment compensation  pursuant  to  section 
2022(c)  of  this  title;  and 

(25)  a  procedure  for  designating  project 
areas  or  parts  of  project  areas  that  are  rursl 
and  in  which  low-income  persons  face  sub- 
stantial difficulties  in  obtaining  transporta- 
tion. The  State  agency  shall  designate  the 
areas  according  to  procedures  approved  by 
the  Secretary.  In  each  area  so  designated,  the 
State  agency  shaU  provide  for  the  issuance  of 


coupons  by  mail  to  all  eligible  households  in 
the  area,  except  that  any  household  with 
mail  losses  exceeding  levels  established  by  the 
Secretary  shall  not  be  entitled  to  such  a  mail- 
ing and  the  State  agency  shall  not  be  re- 
quired to  issue  coupons  by  mail  in  those  local- 
ities within  such  area  where  the  mail  loss 
rates  exceed  standards  set  by  the  Secretary. 

(f)  Food  and  nutrition  education  program 

To  encourage  the  purchase,  preparation,  and 
consumption  of  nutritious  foods,  the  Secretary 
is  authorized  to  assign  responsibility  for  the  nu- 
trition education  of  individuals  eligible  for  food 
stamps,  or  the  program  for  the  distribution  of 
commodities  on  reservations,  to  the  Coopera- 
tive Extension  Service,  in  cooperation  with  the 
Food  and  Nutrition  Service.  State  agencies 
shall  encourage  food  stamp  program  partici- 
pants to  participate  in  the  expanded  food  and 
nutrition  education  program  conducted  under 
section  343(d)  of  this  title,  and  any  program  es- 
tablished under  sections  3175a  through  3175e 
of  this  title.  At  the  request  of  personnel  of  such 
education  program.  State  agencies,  wherever 
practicable,  shall  allow  personnel  and  informa- 
tion materials  of  such  education  program  to  be 
placed  in  food  stamp  offices. 

(g)  State  noncompliance;  correction  of  failures 

If  the  Secretary  determines,  upon  informa- 
tion received  by  the  Secretary,  investigation  ini- 
tiated by  the  Secretary,  or  investigation  that 
the  Secretary  shall  initiate  upon  receiving  suffi- 
cient information  evidencing  a  pattern  of  lack 
of  compliance  by  a  State  agency  of  a  type  speci- 
fied in  this  subsection,  that  in  the  administra- 
tion of  the  food  stamp  program  there  is  a  fail- 
ure by  a  State  agency  without  good  cause  to 
comply  with  any  of  the  provisions  of  this  chap- 
ter, the  regulations  issued  pursuant  to  this 
chapter,  the  State  plan  of  operation  submitted 
pursuant  to  subsection  (d)  of  this  section,  the 
State  plan  for  automated  data  processing  sub- 
mitted pursuant  to  subsection  (o)(2)  of  this  sec- 
tion, or  the  Secretary's  standards  for  the  effi- 
cient and  effective  administration  of  the  pro- 
gram established  under  section  2025(b)(1)  of 
this  title  or  the  requirements  established  pursu- 
ant to  section  2032  of  this  title  the  Secretary 
shall  immediately  inform  such  State  agency  of 
such  failure  and  shall  allow  the  State  agency  a 
specified  period  of  time  for  the  correction  of 
such  failure.  If  the  State  agency  does  not  cor- 
rect such  failure  within  that  specified  period, 
the  Secretary  may  refer  the  matter  to  the  At- 
torney General  with  a  request  that  injunctive 
relief  be  sought  to  require  compliance  forth- 
with by  the  State  agency  and,  upon  suit  by  the 
Attorney  General  in  an  appropriate  district 
court  of  the  United  States  having  jurisdiction 
of  the  geographic  area  in  which  the  State 
agency  is  located  and  a  showing  that  noncom- 
pliance has  occurred,  appropriate  injunctive 
relief  shall  issue,  and,  whether  or  not  the  Secre- 
tary refers  such  matter  to  the  Attorney  Cjrener- 
al,  the  Secretary  shall  proceed  to  withhold 
from  the  State  such  fimds  authorized  under 
sections  2025(a),  2025(c),  and  2025(g)  of  this 
title  as  the  Secretary  determines  to  be  appro- 
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priate,  subject  to  administrative  and  judicial 
review  under  section  2023  of  this  title. 

iSee  main  edition  for  text  ofih)l 

(i)  System  development;  determination  of  eligibility 

Notwithstanding  any  other  provision  of  law, 
the  Secretary  and  the  Secretary  of  Health  and 
Human  Services  shall  develop  a  system  by 
which  (Da  single  interview  shall  be  conducted 
to  determine  eligibility  for  the  food  stamp  pro- 
gram and  the  aid  to  families  with  dependent 
children  program  under  part  A  of  title  IV  of 
the  Social  Security  Act  [42  U.S.C.  601  et  seq.]; 
(2)  households  in  which  all  members  are  appli- 
cants for  or  recipients  of  supplemental  security 
income  shall  be  informed  of  the  availability  of 
benefits  under  the  food  stamp  program  and  be 
assisted  in  making  a  simple  application  to  par- 
ticipate in  such  program  at  the  social  security 
office  and  be  certified  for  eligibility  utilizing  in- 
formation contained  in  files  of  the  Social  Secu- 
rity Administration;  (3)  households  in  which  all 
members  are  included  in  a  federally  aided 
public  assistance  or  State  or  local  general  as- 
sistance grant  in  a  State  that  has  a  single  State- 
wide general  assistance  application  form  shall 
have  their  application  for  participation  in  the 
food  stamp  program  contained  in  the  public  as- 
sistance or  general  assistance  application  form, 
and  households  applying  for  a  local  general  as- 
sistance grant  in  a  local  jurisdiction  in  which 
the  agency  administering  the  general  assistance 
program  also  administers  the  food  stamp  pro- 
gram shall  be  provided  an  application  for  par- 
ticipation in  the  food  stamp  program  at  the 
time  of  their  application  for  general  assistance, 
along  with  information  concerning  how  to 
apply  for  the  food  stamp  program;  and  (4)  new 
applicants,  as  well  as  households  which  have  re- 
cently lost  or  been  denied  eligibility  for  public 
assistance  or  general  assistance,  shall  be  certi- 
fied for  participation  in  the  food  stamp  pro- 
gram based  on  information  in  the  public  assist- 
ance or  general  assistance  case  file  to  the 
extent  that  reasonably  verified  information  is 
available  in  such  case  file.  In  addition  to  imple- 
menting paragraphs  (1)  through  (4),  the  State 
agency  shall  inform  applicants  for  benefits 
under  part  A  of  title  IV  of  the  Social  Security 
Act  (42  U.S.C.  601  et  seq.)  that  such  applicants 
may  file,  along  with  their  application  for  such 
benefits,  an  application  for  benefits  under  this 
chapter,  and  that  if  such  applicants  file,  they 
shall  have  a  single  interview  for  food  stamps 
and  for  benefits  imder  part  A  of  title  IV  of  the 
Social  Security  Act.  No  household  shall  have  its 
application  to  participate  in  the  food  stamp 
program  denied  nor  its  benefits  under  the  food 
stamp  program  terminated  solely  on  the  basis 
that  its  application  to  participate  has  been 
denied  or  its  benefits  have  been  terminated 
under  any  of  the  programs  carried  out  under 
the  statutes  specified  in  the  second  sentence  of 
section  2014(a)  of  this  title  and  without  a  sepa- 
rate determination  by  the  State  agency  that 
the  household  fails  to  satisfy  the  eligibility  re- 
quirements for  participation  in  the  food  stamp 
program. 


(j)  Notice  of  availability  of  benefits  and  applications; 
revision  of  memorandum  of  understanding 

(1)  Any  individual  who  is  an  applicant  for  or 
recipient  of  supplemental  security  income  or 
social  security  benefits  (imder  regulations  pre- 
scribed by  the  Secretary  in  conjimction  with 
the  Secretary  of  Health  and  Human  Services) 
shall  be  informed  of  the  availability  of  benefits 
under  the  food  stamp  program  and  informed  of 
the  availability  of  a  simple  application  to  par- 
ticipate in  such  program  at  the  social  security 
office. 

iSee  main  edition  for  text  of  {2);  (k)  to  (o)] 

(p)  Redesignated  (b) 

(As  amended  Pub.  L.  101-624,  title  XVII, 
§§  1736-1741,  1763(b),  Nov.  28,  1990,  104  Stat. 
3793,  3794,  3806;  Pub.  L.  102-237,  title  IX, 
§  941(5),  (6),  Dec.  13,  1991,  105  Stat.  1892.) 

Codification 

Subsec.  (e)(9)(D)  of  this  section  is  set  out  in  this  sup- 
plement to  correct  error  appearing  in  the  main  edi- 
tion. 

Amendments 

1991— Subsec.  (b).  Pub.  L.  102-237,  §  941(6),  redesig- 
nated subsec.  (p)  as  (b)  and  transferred  it  to  follow 
subsec  ( 8. ) 

Subsec.  (e)(2).  Pub.  L.  102-237,  §  941(5)(A),  substitut- 
ed a  semicolon  for  period  at  end. 

Subsec.  (e)(3)(D).  Pub.  L.  102-237,  §  941(5)(B)(i),  sub- 
stituted "section  2015  of  this  title)"  for  "section  2015 
of  this  title". 

Subsec.  (e)(3)(E).  Pub.  L.  102-237.  §  941(5)(B)(ii), 
made  technical  amendment  to  clarify  alignment  of 
margin  of  concluding  provisions. 

Subsec.  (e)(15).  Pub.  L.  102-237.  §  941(5)(C),  substi- 
tuted a  semicolon  for  period  at  end. 

Subsec.  (p).  Pub.  L.  102-237,  §  941(6),  redesignated 
subsec.  (p)  as  (b)  and  transferred  it  to  follow  subsec. 
(a). 

1990— Subsec.  (e)(2).  Pub.  L.  101-624,  §  1736(1),  sub- 
stituted "on  or  near  its  front  cover)  explanations"  for 
"instructions"  in  third  sentence. 

Pub.  L.  101-624,  §  1736(2),  substituted  "The  State 
agency  shaU  require  that  an  adult  representative  of 
each  household  that  is  applying  for  food  stamp  bene- 
fits shall  certify  in  writing,  imder  penalty  of  perjury, 
that  the  information  contained  in  the  application  is 
true  and  that  all  members  of  the  household  are  either 
citizens  or  are  aliens  eligible  to  receive  food  stamps 
under  section  2015(f)  of  this  title.  The  signature  of  the 
adult  under  this  section  shall  be  deemed  sufficient  to 
comply  with  any  provision  of  Federal  law  requiring 
household  members  to  sign  the  application  or  state- 
ments in  connection  with  the  application  process."  for 
"One  adult  member  of  a  household  that  is  applying 
for  a  coupon  allotment  shall  be  required  to  certify  in 
writing,  under  penalty  of  perjury,  the  truth  of  the  in- 
formation contained  in  the  application  for  the  allot- 
ment." 

Subsec.  (e)(3)(E).  Pub.  L.  101-624,  §  1737,  inserted 
before  semicolon  at  end  a  period  followed  by  "Under 
rules  prescribed  by  the  Secretary,  a  State  agency  shall 
develop  standard  estimates  of  the  shelter  expenses 
that  may  reasonably  be  expected  to  be  incurred  by 
households  in  which  all  members  are  homeless  but 
that  are  not  receiving  free  shelter  throughout  the 
month.  The  Secretary  may  issue  regulations  to  pre- 
clude the  use  of  the  estimates  for  households  with  ex- 
tremely low  shelter  costs  for  whom  the  following  sen- 
tence shall  not  apply.  A  State  agency  shaU  use  the  es- 
timates in  determining  the  allotments  of  the  house- 
holds, unless  a  household  verifies  higher  expenses". 
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Subsec.  (e)(21).  Pub.  L.  101-624.  §  1738(1),  struck  out 
"and"  after  "within  the  State;". 

Subsec.  (e)(22).  Pub.  L.  101-624.  §  1738(2).  substitut- 
ed semicolon  for  period  at  end. 

Subsec.  (e)(25).  Pub.  L.  101-624.  §  1738(3)-(5).  added 
par.  (25). 

Subsec.  (f ).  Pub.  L.  101-624. 1 1739,  iriserted  first  sen- 
tence and  struck  out  former  first  sentence  which  read 
as  follows:  "To  encourage  the  purchase  of  nutritious 
foods,  the  Secretary  is  authorized  to  extend  food  and 
nutrition  education  to  reach  food  stamp  program  par- 
ticipants, using  the  methods  and  techniques  developed 
in  the  expanded  food  and  nutrition  education  and 
other  programs." 

Subsec.  (g).  Pub.  L.  101-624.  §  1763(b).  inserted  'or 
the  requirements  established  pursuant  to  section  2032 
of  this  title"  after  "section  2025(b)(1)  of  this  title"  in 
first  sentence. 

Subsec.  (iK3).  Pub.  L.  101-624.  §  1740.  inserted  "in  a 
State  that  has  a  single  State-wide  general  assistance 
application  form"  after  "grant"  and  inserted  before 
semicolon  at  end  ".  and  households  applying  for  a 
local  general  assistance  grant  in  a  local  jurisdiction  in 
which  the  agency  administering  the  general  assistance 
program  also  administers  the  food  stamp  program 
shall  be  provided  an  application  for  participation  in 
the  food  stamp  program  at  the  time  of  their  applica- 
tion for  general  assistance,  along  with  information 
concerning  how  to  apply  for  the  food  stamp  program". 

Subsec.  (j)(l).  Pub.  L.  101-624.  §  1741.  inserted  "sup- 
plemental security  income  or"  after  "recipient  of". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub,  L.  102-237  effective  and  to  be 
implemented  no  later  than  Feb.  1,  1992.  see  section 
1101(d)(1)  of  Pub.  L.  102-237,  set  out  as  a  note  under 
section  1421  of  this  title. 

Effective  Date  of  1990  Amendment 

Amendment  by  sections  1736(1).  1737.  1738.  1740. 
and  1741  of  Pub.  L.  101-624  effective  and  implemented 
first  day  of  month  beginning  120  days  after  publica- 
tion of  implementing  regulations  to  be  promulgated 
not  later  than  Oct.  1.  1991,  amendment  by  section 
1736(2)  of  Pub.  L.  101-624  effective  and  implemented 
first  day  of  month  beginning  120  days  after  promulga- 
tion of  implementing  regulations  to  be  promulgated 
not  later  than  Apr.  1,  1991,  and  amendment  by  sec- 
tions 1739  and  1763(b)  of  Pub.  L.  101-624  effective 
Nov.  28.  1990.  see  section  1781(a),  (b)(2),  (3)  of  Pub.  L. 
101-624.  set  out  as  a  note  under  section  2012  of  this 
title. 

Audit  of  Simplified  Food  Stamp  Application  at 
Social  Security  Administration  Offices 

Section  1742  of  Pub.  L.  101-624  provided  that: 
"(a)  In  General.— The  Comptroller  General  of  the 
United  States  shall  conduct  an  audit  of  the  programs 
established  imder  subsections  (i)  and  (j)  of  section  11 
of  the  Pood  Stamp  Act  of  1977  (7  U.S.C.  2020)  imder 
which  an  applicant  for  or  recipient  of  social  security 
benefits  may  make  or  be  provided  a  simple  application 
to  participate  in  the  food  stamp  program  at  social  se- 
curity offices,  including  an  examination  of  whether— 
"(1)  the  programs  are  operating  effectively;  and 
"(2)(A)  the  program  for  recipients  of  supplemental 
security  income  established  under  title  XVI  of  the 
Social  Security  Act  (42  U.S.C.  1381  et  seq.)  should  be 
expanded  to  include  all  applicants  for  and  recipients 
of  social  seciulty  benefits;  or 

"(B)  a  joint  application  is  feasible  for  benefits 
under  the  Pood  Stamp  Act  of  1977  (7  U.S.C.  2011  et 
seq.)  and  supplemental  security  income  benefits. 
"(b)  Report.— Not  later  than  December  31,  1991.  the 
Comptroller  General  shall  deliver  a  report  on  the  re- 
sults of  the  study  required  by  this  section  to  the  Com- 
mittee on  Agriculture  of  the  House  of  Representa- 
tives, the  Committee  on  Agriculture,  Nutrition,  and 
Forestry  of  the  Senate  and  the  Special  Committee  on 
Aging  of  the  Senate." 


Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2012,  2015, 
2016,  2017,  2025,  2026,  2027,  2030.  2031  of  this  title. 

§2021.  Civil  money  penalties  and  disqualification  of 
retail  food  stores  and  wholesale  food  concerns 

iSee  main  edition  for  text  ofia)l 

(b)  Period  of  disqualification 

Disqualification  under  subsection  (a)  of  this 
section  shall  be— 

iSee  main  edition  for  text  ofil)  and  (2)1 

(3)  permanent  upon— 

(A)  the  third  occasion  of  disqualification; 

(B)  the  first  occasion  or  any  subsequent 
occasion  of  a  disqualification  based  on  the 
purchase  of  coupons  or  trafficking  in  cou- 
pons or  authorization  cards  by  a  retail  food 
store  or  wholesale  food  concern,  except  that 
the  Secretary  shall  have  the  discretion  to 
impose  a  civil  money  penalty  of  up  to 
$20,000  for  each  violation  (except  that  the 
amount  of  civil  money  penalties  imposed 
during  a  2-year  period  may  not  exceed 
$40,000)  in  lieu  of  disqualification  under 
this  subparagraph,  for  such  purchase  of 
coupons  or  trafficking  in  coupons  or  cards 
that  constitutes  a  violation  of  the  provi- 
sions of  this  chapter  or  the  regulations 
issued  pursuant  to  this  chapter,  if  the  Sec- 
retary determines  that  there  is  substantial 
evidence  (including  evidence  that  neither 
the  ownership  nor  management  of  the  store 
or  food  concern  was  aware  of,  approved, 
benefited  from,  or  was  involved  in  the  con- 
duct or  approval  of  the  violation)  that  such 
store  or  food  concern  had  an  effective 
policy  and  program  in  effect  to  prevent  vio- 
lations of  the  chapter  and  the  regulations; 
or 

(C)  a  finding  of  the  sale  of  firearms,  am- 
munition, explosives,  or  controlled  sub- 
stances (as  the  term  is  defined  in  section 
802  of  title  21)  for  coupons,  except  that  the 
Secretary  shall  have  the  discretion  to 
impose  a  civil  money  penalty  of  up  to 
$20,000  for  each  violation  (except  that  the 
amount  of  civil  money  penalties  imposed 
during  a  2-year  period  may  not  exceed 
$40,000)  in  lieu  of  disqualification  under 
this  subparagraph  if  the  Secretary  deter- 
mines that  there  is  substantial  evidence  (in- 
cluding evidence  that  neither  the  ownership 
nor  management  of  the  store  or  food  con- 
cern was  aware  of,  approved,  benefited 
from,  or  was  involved  in  the  conduct  or  ap- 
proval of  the  violation)  that  the  store  or 
food  concern  had  an  effective  policy  and 
program  in  effect  to  prevent  violations  of 
this  chapter. 

ISee  main  edition  for  text  ofic)  and  (d)l 

(e)  Transfer  of  ownership;  penalty  in  lieu  of  disquali- 
fication period;  fines  for  acceptance  of  loose  eou* 
pons;  judicial  action  to  recover  penalty  or  fine 

ISee  main  edition  for  text  ofil)  and  (2)3 
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(3)  The  Secretary  may  impose  a  fine  against 
any  retail  food  store  or  wholesale  food  concern 
that  accepts  food  coupons  that  are  not  accom- 
panied by  the  corresponding  book  cover,  other 
than  the  denomination  of  coupons  used  for 
making  change  as  specified  in  regulations 
issued  under  this  chapter.  The  amount  of  any 
such  fine  shall  be  established  by  the  Secretary 
and  may  be  assessed  and  collected  in  accord- 
ance with  regulations  issued  imder  this  chapter 
separately  or  in  combination  with  any  fiscal 
claim  established  by  the  Secretary.  The  Attor- 
ney General  of  the  United  States  may  institute 
judicial  action  in  any  court  of  competent  juris- 
diction against  the  store  or  concern  to  collect 
the  fine. 

(f)  Fines  for  unauthorized  third  parties  that  accept 
food  stamps 

The  Secretary  may  impose  a  fine  against  any 
person  not  approved  by  the  Secretary  to  accept 
and  redeem  food  coupons  who  violates  any  pro- 
vision of  this  chapter  or  a  regulation  issued 
under  this  chapter,  including  violations  con- 
cerning the  acceptance  of  food  coupons.  The 
amount  of  any  such  fine  shall  be  established  by 
the  Secretary  and  may  be  assessed  and  collect- 
ed in  accordance  with  regulations  issued  under 
this  chapter  separately  or  in  combination  with 
any  fiscal  claim  established  by  the  Secretary. 
The  Attorney  General  of  the  United  States 
may  institute  judicial  action  in  any  court  of 
competent  jurisdiction  against  the  person  to 
collect  the  fine. 

(As  amended  Pub.  L.  101-624,  title  XVII, 
§§1743-1745,  Nov.  28,  1990,  104  Stat.  3795, 
3796.) 

Amendments 

1990— Subsec.  (b)(3).  Pub.  L.  101-624.  §  1743.  in 
subpar.  (A)  struck  out  "or"  after  "disqualification;",  in 
subpar.  (B)  inserted  "for  each  violation  (except  that 
the  amount  of  civil  money  penalties  imposed  during  a 
2-year  period  may  not  exceed  $40,000)"  after  "$20,000" 
and  "(including  evidence  that  neither  the  ownership 
nor  management  of  the  store  or  food  concern  was 
aware  of.  approved,  benefited  from,  or  was  involved  in 
the  conduct  or  approval  of  the  violation)"  after  "evi- 
dence", and  substituted  ";  or"  for  period  at  end,  and 
added  subpar.  (C). 

Subsec.  (e)(3).  Pub.  L.  101-624,  §  1744,  added  par.  (3). 

Subsec.  (f ).  Pub.  L.  101-624.  §  1745,  added  subsec.  (f ). 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  and  imple- 
mented first  day  of  month  beginning  120  days  after 
publication  of  implementing  regulations  to  be  promul- 
gated not  later  than  Oct.  1.  1991,  see  section  1781(a)  of 
Pub.  L.  101-624.  set  out  as  a  note  under  section  2012  of 
this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2018,  2023  of 
this  title;  title  26  section  6109;  title  42  section  405. 

§  2022.  Disposition  of  claims 

ISee  main  edition  for  text  ofia)! 

(b)  Reduction  of  allotment;  cash  payments;  collection 
by  State  agencies 
(1)(A)  In  the  case  of  any  ineligibility  determi- 
nation under  section  2015(b)  of  this  title,  the 
household  of  which  such  ineligible  individual  is 


a  member  is  required  to  agree  to  a  reduction  in 
the  allotment  of  the  household  of  which  such 
individual  is  a  member,  or  payment  in  cash,  in 
accordance  with  a  schedule  determined  by  the 
Secretary,  that  will  be  sufficient  to  reimburse 
the  Federal  Government  for  the  value  of  any 
overissuance  of  coupons  resulting  from  the  ac- 
tivity that  was  the  basis  of  the  ineligibility  de- 
termination. If  a  household  refuses  to  make  an 
election  on  the  date  of  receipt  (or,  if  the  date  of 
receipt  is  not  a  business  day,  on  the  next  busi- 
ness day)  of  a  demand  for  an  election,  or  elects 
to  make  a  payment  in  cash  under  the  provisions 
of  the  preceding  sentence  and  fails  to  do  so,  the 
household  shall  be  subject  to  an  allotment  re- 
duction. 

iSee  main  edition  for  text  o/(J3)3 

(2)(A)  State  agencies  shall  collect  any  claim 
against  a  household  arising  from  the  overis- 
suance of  coupons,  other  than  claims  the  collec- 
tion of  which  is  provided  for  in  paragraph  (1)  of 
this  subsection  and  claims  arising  from  an  error 
of  the  State  agency,  by  reducing  the  monthly 
allotments  of  the  household,  except  that  the 
household  shall  be  given  notice  permitting  it  to 
elect  another  means  of  repayment  and  given  10 
days  to  make  such  an  election  before  the  State 
agency  commences  action  to  reduce  the  house- 
hold's monthly  allotment.  These  collections 
shall  be  limited  to  10  per  centum  of  the  month- 
ly allotment  (or  $10  per  month,  whenever  that 
would  result  in  a  faster  collection  rate). 

[See  main  edition  for  text  ofiB);  (c)3 

(As  amended  Pub.  L.  101-624,  title  XVII,  §  1746, 
Nov.  28,  1990,  104  Stat.  3796;  Pub.  L.  102-237, 
title  IX,  §  911,  Dec.  13,  1991,  105  Stat.  1887.) 

Amendbients 

1991— Subsec.  (b)(2)(A).  Pub.  L.  102-237  inserted 
before  period  at  end  of  first  sentence  ",  except  that 
the  household  shall  be  given  notice  permitting  it  to 
elect  another  means  of  repasnnent  and  given  10  days 
to  make  such  an  election  before  the  State  agency  com- 
mences action  to  reduce  the  household's  monthly  al- 
lotment". 

1990— Subsec.  (b)(1)(A).  Pub.  L.  101-624  substituted 
"on  the  date  of  receipt  (or,  if  the  date  of  receipt  is  not 
a  business  day,  on  the  next  business  day)"  for  "within 
thirty  days". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  Dec.  13, 
1991,  see  section  1101(d)(4)  of  Pub.  L.  102-237,  set  out 
as  a  note  under  section  1421  of  this  title. 

§  2024.  Violations  and  enforcement 

ISee  main  edition,  for  text  ofia)'^ 

(b)  Unauthorized  use,  transfer,  acquisition,  alter- 
ation, or  possession  of  coupons  or  authorization 
cards;  restitution  by  convicted  individuals 

(1)  Subject  to  the  provisions  of  paragraph  (2) 
of  this  subsection,  whoever  knowingly  uses, 
transfers,  acquires,  alters,  or  possesses  coupons, 
authorization  cards,  or  access  devices  in  any 
manner  contrary  to  this  chapter  or  the  regula- 
tions issued  pursuant  to  this  chapter  shall,  if 
such  coupons,  authorization  cards,  or  access  de- 
vices are  of  a  value  of  $5,000  or  more,  be  guilty 
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of  a  felony  and  shall  be  fined  not  more  than 
$250,000  or  imprisoned  for  not  more  than 
twenty  years,  or  both,  and  shall,  if  such  cou- 
pons or  authorization  cards  are  of  a  value  of 
$100  or  more,  but  less  than  $5,000,  or  if  the 
item  used,  transferred,  acquired,  altered,  or  pos- 
sessed is  an  access  device  that  has  a  value  of 
$100  or  more,  but  less  than  $5,000,  be  guilty  of 
a  felony  and  shall,  upon  the  first  conviction 
thereof,  be  fined  not  more  than  $10,000  or  im- 
prisoned for  not  more  than  five  years,  or  both, 
and,  upon  the  second  and  any  subsequent  con- 
viction thereof,  shall  be  imprisoned  for  not  less 
than  six  months  nor  more  than  five  years  and 
may  also  be  fined  not  more  than  $10,000  or,  if 
such  coupons  or  authorization  cards  are  of  a 
value  of  less  than  $100,  or  if  the  item  used, 
transferred,  acquired,  altered,  or  processed  is 
an  access  device  that  has  a  value  of  less  than 
$100,  shall  be  guilty  of  a  misdemeanor,  and, 
upon  the  first  conviction  thereof,  shall  be  fined 
not  more  than  $1,000  or  imprisoned  for  not 
more  than  one  year,  or  both,  and  upon  the 
second  and  any  subsequent  conviction  thereof, 
shall  be  imprisoned  for  not  more  than  one  year 
and  may  also  be  fined  not  more  than  $1,000.  In 
addition  to  such  penalties,  any  person  convicted 
of  a  felony  or  misdemeanor  violation  under  this 
subsection  may  be  suspended  by  the  court  from 
participation  in  the  food  stamp  program  for  an 
additional  period  of  up  to  eighteen  months  con- 
secutive to  that  period  of  suspension  mandated 
by  section  2015(b)(1)  of  this  title. 

[.See  main  edition  for  text  ofi2)l 

(c)  Presentation  for  payment  or  redemption  of  cou- 
pons that  have  been  illegally  received,  trans- 
ferred, or  used 

Whoever  presents,  or  causes  to  be  presented, 
coupons  for  payment  or  redemption  of  the 
value  of  $100  or  more,  knowing  the  same  to 
have  been  received,  transferred,  or  used  in  any 
manner  in  violation  of  the  provisions  of  this 
chapter  or  the  regulations  issued  pursuant  to 
this  chapter,  shall  be  guilty  of  a  felony  and, 
upon  the  first  conviction  thereof,  shall  be  fined 
not  more  than  $20,000  or  imprisoned  for  not 
more  than  five  years,  or  both,  and,  upon  the 
second  and  any  subsequent  conviction  thereof, 
shall  be  imprisoned  for  not  less  than  one  year 
nor  more  than  five  years  and  may  also  be  fined 
not  more  than  $20,000,  or,  if  such  coupons  are 
of  a  value  of  less  than  $100,  shall  be  guilty  of  a 
misdemeanor  and,  upon  the  first  conviction 
thereof,  shall  be  fined  not  more  than  $1,000  or 
imprisoned  for  not  more  than  one  year,  or 
both,  and.  upon  the  second  and  any  subsequent 
conviction  thereof,  shall  be  imprisoned  for  not 
more  than  one  year  and  may  also  be  fined  not 
more  than  $1,000.  In  addition  to  such  penalties, 
any  person  convicted  of  a  felony  or  misdemean- 
or violation  under  this  subsection  may  be  sus- 
pended by  the  court  from  participation  in  the 
food  stamp  program  for  an  additional  period  of 
up  to  eighteen  months  consecutive  to  that 
period  of  suspension  mandated  by  section 
2015(b)(1)  of  this  title. 

ISee  main  edition  for  text  of  id)  to  (/)] 


(g)  Forfeiture  of  property  involved  in  illegal  food 
stamp  transactions 

The  Secretary  may  subject  to  forfeiture  and 
denial  of  property  rights  any  nonfood  items, 
moneys,  negotiable  instruments,  securities,  or 
other  things  of  value  that  are  furnished  or  in- 
tended to  be  furnished  by  any  person  in  ex- 
change for  coupons,  authorization  cards  or 
access  devices,  or  anything  of  value  obtained  by 
use  of  an  access  device,  in  any  manner  contrary 
to  this  chapter  or  the  regulations  issued  imder 
this  chapter.  Any  forfeiture  and  disposal  of 
property  forfeited  under  this  subsection  shall 
be  conducted  in  accordance  with  procediu-es 
contained  in  regulations  issued  by  the  Secre- 
tary. 

(As  amended  Pub.  L.  101-624,  title  XVII. 
§§  1747(a),  (c),  1748,  1749,  Nov.  28,  1990,  104 
Stat.  3796,  3797.) 

AMENDlfENTS 

1990~Subsec.  (b)(1).  Pub.  L.  101-624,  §  1748,  inserted 
"if  such  coupons,  authorization  cards,  or  access  devices 
are  of  a  value  of  $5,000  or  more,  be  guilty  of  a  felony 
and  shall  be  fined  not  more  than  $250,000  or  impris- 
oned for  not  more  than  twenty  years,  or  both,  and 
shall."  after  "chapter  shall",  and  inserted  "but  less 
than  $5,000."  after  "$100  or  more"  in  two  places. 

Pub.  L.  101-624.  §  1747(a).  substituted  ".  authoriza- 
tion cards,  or  access  devices  in  any  manner  contrary 
to"  for  "or  authorization  cards  in  any  manner  not  au- 
thorized by",  and  Inserted  "or  if  the  item  used,  trans- 
ferred, acquired,  altered,  or  possessed  is  an  access 
device  that  has  a  value  of  $100  or  more."  after  "a 
value  of  $100  or  more.",  and  Inserted  "or  if  the  item 
used,  transferred,  acquired,  altered,  or  processed  is  an 
access  device  that  has  a  value  of  less  than  $100,"  after 
"a  value  of  less  than  $100.". 

Subsec.  (c).  Pub.  L.  101-624.  §1749.  substituted 
"$20,000"  for  "$10,000"  in  two  places. 

Subsec.  (g).  Pub.  L.  101-624.  §  1747(c),  substituted 
",  authorization  cards  or  access  devices,  or  anything  of 
value  obtained  by  use  of  an  access  device,  in  any 
manner  contrary  to"  for  "or  authorization  cards  in 
any  manner  not  authorized  by". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  26  section  6109; 
title  42  section  405. 

§2025.  Administrative  cost-sharing  and  quality  con- 
trol 

(a)  Administrative  costs 

The  Secretary  is  authorized  to  pay  to  each 
State  agency  an  amount  equal  to  50  per  centum 
of  all  administrative  costs  involved  in  each 
State  agency's  operation  of  the  food  stamp  pro- 
gram, which  costs  shall  include,  but  not  be  lim- 
ited to,  the  cost  of  (1)  the  certification  of  appli- 
cant households,  (2)  the  acceptance,  storage, 
protection,  control,  and  accounting  of  coupons 
after  their  delivery  to  receiving  points  within 
the  State,  (3)  the  issuance  of  coupons  to  all  eli- 
gible households,  (4)  food  stamp  informational 
activities,  including  those  undertaken  under 
section  2020(e)(1)(A)  of  this  title,  and  (5)  fair 
hearings:  Provided,  That  the  Secretary  is  au- 
thorized to  pay  each  State  agency  an  amount 
not  less  than  75  per  centum  of  the  costs  of 
State  food  stamp  program  investigations  and 
prosecutions,  and  is  further  authorized  at  the 
Secretary's  discretion  to  pay  any  State  agency 
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administering  the  food  stamp  program  on  all  or 
part  of  an  Indian  reservation  imder  section 
2020(d)  of  this  title  such  amoimts  for  adminis- 
trative costs  as  the  Secretary  determines  to  be 
necessary  for  effective  operation  of  the  food 
stamp  program,  as  well  as  to  permit  each  State 
to  retain  25  percent  during  the  period  begin- 
ning October  1,  1990,  and  ending  September  30, 
1995,  and  50  percent  thereafter  of  the  value  of 
all  funds  or  allotments  recovered  or  collected 
pursuant  to  subsections  (b)(1)  and  (c)  of  section 
2022  of  this  title  and  10  percent  during  the 
period  beginning  October  1,  1990,  and  ending 
September  30,  1995,  and  25  percent  thereafter 
of  the  value  of  all  funds  or  allotments  recov- 
ered or  collected  pursuant  to  section  2022(b)(2) 
of  this  title,  except  the  value  of  funds  or  allot- 
ments recovered  or  collected  pursuant  to  sec- 
tion 2022(b)(2)  of  this  title  which  arise  from  an 
error  of  a  State  agency.  The  officials  responsi- 
ble for  making  determinations  of  ineligibility 
under  this  chapter  shall  not  receive  or  benefit 
from  revenues  retained  by  the  State  under  the 
provisions  of  this  subsection. 

iSee  main  edition  for  text  ofib)  to  (/)] 
(g)  Cost  sharing  for  computerization 

The  Secretary  is  authorized  to  pay  to  each 
State  agency  an  amount  equal  to— 

63  percent  effective  on  October  1,  1991,  of  the 
costs  incurred  by  the  State  agency  in  the  plan- 
ning, design,  development,  or  installation  of 
automatic  data  processing  and  information  re- 
trieval systems  that  the  Secretary  determines 
(1)  will  assist  in  meeting  the  requirements  of 
this  chapter,  (2)  meet  such  conditions  as  the 
Secretary  prescribes,  (3)  are  liltely  to  provide 
more  efficient  and  effective  administration  of 
the  food  stamp  program,  and  (4)  will  be  com- 
patible with  other  such  systems  used  in  the  ad- 
ministration of  State  plans  under  the  Aid  to 
Families  with  Dependent  Children  Program 
under  title  IV  of  the  Social  Security  Act  [42 
U.S.C.  601  et  seq.]:  Provided,  That  there  shall 
be  no  such  payments  to  the  extent  that  a  State 
agency  is  reimbursed  for  such  costs  imder  any 
other  Federal  program  or  uses  such  systems  for 
purposes  not  connected  with  the  food  stamp 
program:  Provided  further,  That  any  costs 
matched  under  this  subsection  shall  be  ex- 
cluded in  determining  the  State  agency's  ad- 
ministrative costs  under  any  other  subsection 
of  this  section. 

(h)  Authorization  of  appropriations;  additional  costs; 
transportation  and  other  related  expenses;  re- 
striction on  use  of  funds;  study  and  report  to 
Congressional    committees   on    effectiveness    of 
programs;  modiflcation  of  rate  of  Federal  pay- 
ments 
(1)(A)  The  Secretary  shall  allocate  among  the 
State  agencies  in  each  fiscal  year,  from  fimds 
appropriated  for  the  fiscal  year  under  section 
2027(a)(1)     of     this     title,     the     amount     of 
$75,000,000  for  each  of  the  fiscal  years  1991 
through  1995  to  carry  out  the  employment  and 
training  program  under  section  2015(d)(4)  of 
this  title,  except  as  provided  in  paragraph  (3), 
during  the  fiscal  year. 

(B)  In  making  the  allocation  required  by  sub- 
paragraph (A)  for  each  of  the  fiscal  years  1992 


through  1995,  the  Secretary  shall  allocate 
$15,000,000  among  the  States  based  on  State 
agency  performance  under  section  2015(d)(4)  of 
this  title,  as  determined  by  the  Secretary. 

(C)  In  making  the  allocation  required  by  sub- 
paragraph (A)  for  fiscal  year  1992,  the  Secre- 
tary shall  allocate  nonperformance  funding  of 
$60,000,000  among  the  States  in  a  manner  such 
that  each  State  is  allocated  funds  equal  to— 

(i)  a  funding  level  determined  under  the 
nonperformance  funding  allocation  formula 
used  for  fiscal  year  1991; 

(ii)  increased  by  one  half  of  the  difference 
between  such  funding  level  and  an  amount,  if 
larger,  based  on  the  State's  proportion  of  the 
number  of  individuals  registered  for  work 
under  section  2015(d)(4)  of  this  title;  or 

(iii)  decreased  by  one  half  of  the  difference 
between  such  funding  level  and  such  amoimt, 
if  such  amount  is  smaller. 

(D)  In  making  the  allocation  required  by  sub- 
paragraph (A)  for  each  of  the  fiscal  years  1993 
through  1995,  the  Secretary  shall  allocate  non- 
performance funding  of  $60,000,000  among  the 
States  based  on  each  State's  proportion  of  the 
number  of  individuals  registered  for  work 
under  section  2015(d)(4)  of  this  title. 

(E)  Notwithstanding  subparagraphs  (C)  and 
(D),  the  Secretary  shall— 

(i)  for  fiscal  year  1992,  ensure  that  each 
State  is  allocated  at  least  $50,000  by  reducing, 
to  the  extent  necessary,  the  funds  allocated 
to  States  (other  than  States  allocated  less 
than  $50,000)  whose  fimding  level  has  been 
increased  under  subparagraph  (C);  and 

(ii)  for  each  of  the  fiscal  years  1993  through 
1995,  ensure  that  each  State  is  allocated  at 
least  $50,000  by  reducing,  to  the  extent  neces- 
sary, the  funds  allocated  to  those  States  allo- 
cated more  than  $50,000. 

(F)  Each  such  State's  share  of  such  reduction 
under  subparagraph  (E)  shall  represent  its  pro- 
portion of  individuals  registered  for  work  under 
section  2015(d)(4)  of  this  title  in  all  States  sub- 
ject to  the  reduction. 

iSee  main  edition  for  text  of  (2)  and  (3)1 

(4)  Funds  provided  to  a  State  agency  under 
this  subsection  may  be  used  only  for  operating 
an  employment  and  training  program  under 
section  2015(d)(4)  of  this  title,  and  may  not  be 
used  for  carrying  out  other  provisions  of  this 
chapter. 

ISee  main  edition  for  text  of  (5)  and  (6);  (i)  to 
(fc)] 

(As  amended  Pub.  L.  101-624,  title  XVII. 
§§  1750,  1752(a),  1753,  Nov.  28,  1990,  104  Stat. 
3797,  3798;  Pub.  L.  102-237,  title  IX,  §  941(7), 
Dec.  13,  1991,  105  Stat.  1892.) 

Amendments 

1991— Subsec.  (g).  Pub.  L.  102-237,  §941(7)(A),  in- 
serted a  comma  after  "1991". 

Subsec.  (h)(4).  Pub.  L.  102-237,  §  941(7)(B),  substi- 
tuted "this  chapter"  for  "the  chapter". 

1990— Subsec.  (a).  Pub.  L.  101-624,  §  1750,  substitut- 
ed "25  percent  during  the  period  beginning  October  1, 
1990,  and  ending  September  30.  1995.  and  50  percent 
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thereafter"  for  "50  per  centum",  and  "10  percent 
during  the  period  beginning  October  1,  1990,  and 
ending  September  30, 1995,  and  25  percent  thereafter" 
for  "25  per  centum", 

Subsec.  (g).  Pub.  L.  101-624,  $  1752(a),  substituted 
"The"  for  "Effective  October  1,  1980,  the"  and  "63 
percent  effective  on  October  1,  1991"  for  "75  per 
centum". 

Subsec.  (h)(1).  Pub.  L.  101-624,  §  1753,  amended  par. 
(1)  generally.  Prior  to  amendment,  par.  (1)  read  as  fol- 
lows: "The  Secretary  shaU  allocate  among  the  State 
agencies  In  each  fiscal  year,  from  funds  appropriated 
for  such  fiscal  year  under  section  2027(a)(1)  of  this 
title,  the  amount  of  $40,000,(K)0  for  the  fiscal  year 
ending  September  30,  1986,  $50,000,000  for  the  fiscal 
year  ending  September  30,  1987,  $60,000,000  for  the 
fiscal  year  ending  September  30,  1988,  and  $75,000,000 
for  each  of  the  fiscal  years  ending  September  30,  1989 
and  September  30,  1990,  to  carry  out  the  employment 
and  training  program  under  section  2015(d)(4)  of  this  j 
title,  except  as  provided  in  paragraph  (3).  during  such 
fiscal  year." 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  and  to  be 
implemented  no  later  than  Feb.  1,  1992,  see  section 
1101(d)(1)  of  Pub.  L.  102-237,  set  out  as  a  note  under 
section  1421  of  this  title. 

Effective  Date  of  1990  Amendment 

Amendment  by  section  1760  of  Pub.  L.  101-624  effec- 
tive Oct.  1,  1990,  amendment  by  section  1752(a)  of 
Pub.  L.  101-624  effective  and  implemented  first  day  of 
month  beginning  120  days  after  publication  of  imple- 
menting regulations  to  be  promulgated  not  later  than 
Oct.  1,  1991,  and  amendment  by  section  1753  of  Pub. 
L.  101-624  effective  Nov.  28,  1990,  see  section  1781(a), 
(b)(1),  (2)  of  Pub.  L.  101-624,  set  out  as  a  note  imder 
secUon  2012  of  this  title. 

Section  1752(b)  of  Pub.  L.  101-624  provided  that: 
"The  amendment  made  by  subsection  (aK2)  [amend- 
ing this  section]  shall  not  apply  to  proposals  for  auto- 
matic data  processing  and  information  retrieval  sys- 
tems under  section  16(g)  of  the  Food  Stamp  Act  of 
1977  [subsec.  (g)  of  this  section]  that  were  improved 
by  the  Secretary  of  Agriculture  prior  to  the  date  of  en- 
actment of  this  Act  [Nov.  28, 1990]." 

Quality  Control  Sanctions 

Section  1751  of  Pub.  L.  101-624  provided  that: 
"(a)  In  General.-'No  disallowance  or  other  similar 
action  shall  be  aiH>lied  to  or  collected  from  any  State 
for  any  of  the  fiscal  years  1983,  1984,  or  1985  under 
section  16(c)  of  the  Pood  Stamp  Act  of  1977  (7  U.S.C. 
2025(c))  or  any  predecessor  statutory  or  regulatory 
provision  relating  to  disallowances  or  other  similar  ac- 
tions for  erroneous  issuances  made  in  carrying  out  a 
State  plan  under  such  Act  [7  U.S.C.  2011  et  seq.], 
except  for  amounts  to  be  paid  or  collected  after  the 
date  of  enactment  of  this  Act  [Nov.  28,  1990]  pursuant 
to  settlement  agreements  which  do  not  provide  for 
payment  adjustments  based  on  future  changes  in  law. 
"(b)  AFFLiCATi€»f.— Subsection  (a)  shall  also  as^ly  to 
disallowances  described  in  subsection  (a)  with  respect 
to  which  an  administrative  or  lu<&cial  i^peal  is  pend- 
ing on  the  date  of  enactment  of  this  Act  [Nov.  28, 
1990],  including  any  such  disallowance  that  has  been 
collected  before  such  date." 

Sbction  Referreb  to  in  Other  Sections 

This  action  is  referred  to  in  sections  2014,  2015, 
2016,  2017,  2020,  2022,  2023,  2027,  2030,  2031,  2032  of 
this  title. 

§  202&  Reseurdi,  demonstnitkHi,  and  evahiatioiis 

(a)  Contracts  or  grants;  issuance  of  aggregate  allot- 
ments 

(1)  The  Secretary  may,  by  way  of  making  con- 
tracts with  or  grants  to  public  or  private  organi- 


zations or  agencies,  undertake  research  that 
will  help  improve  the  administration  and  effec- 
tiveness of  the  food  stamp  program  in  deliver- 
ing nutrition-related  benefits. 

(2)  The  Secretary  may,  on  application,  permit 
not  more  than  two  State  agencies  to  establish 
procedures  that  allow  households  whose 
monthly  food  stamp  benefits  do  not  exceed  $20, 
at  their  option,  to  receive,  in  lieu  of  their  food 
stamp  benefits  for  the  initial  period  under  sec- 
tion 2017  of  this  title  and  their  regular  allot- 
ment in  following  months,  and  at  intervals  of 
up  to  3  months  thereafter,  aggregate  allot- 
ments not  to  exceed  $60  and  covering  not  more 
than  3  months'  benefits.  The  allotments  shall 
be  provided  in  accordance  with  paragraphs  (3) 
and  (9)  of  section  2020(e)  of  this  title  (except 
that  no  household  shall  begin  to  receive  com- 
bined allotments  imder  this  section  until  it  has 
complied  with  all  applicable  verification  re- 
quirements of  section  2020(e)(3)  of  this  title) 
and  (with  respect  to  the  first  aggregate  allot- 
ment so  issued)  within  40  days  of  the  last 
coupon  issuance. 

(b)  Pilot  projects 

(IK A)  The  Secretary  may  conduct  on  a  trial 
basis,  in  one  or  more  areas  of  the  United  States, 
pilot  or  experimental  projects  designed  to  test 
program  changes  that  might  increase  the  effi- 
ciency of  the  food  stamp  program  and  improve 
the  delivery  of  food  stamp  benefits  to  eligible 
households,  including  projects  involving  the 
payment  of  the  value  of  allotments  or  the  aver- 
age value  of  allotments  by  household  size  in  the 
form  of  cash  to  eligible  households  all  of  whose 
m«nbers  are  age  sixty-five  or  over  or  any  of 
whose  members  are  entitled  to  supplemental  se- 
curity income  benefits  under  title  XVI  of  the 
Social  Security  Act  [42  U.S.C.  1381  et  sea.3  or  to 
aid  to  families  with  dependent  children  under 
part  A  of  title  IV  of  the  Social  Security  Act  [42 
U,S.C.  601  et  seq.l,  the  use  of  countersigned 
food  coupons  or  similar  identification  mecha- 
nisms that  do  not  invade  a  household's  privacy, 
and  the  use  of  food  checks  or  other  voucher- 
type  forms  in  place  of  food  coupons.  The  Secre- 
tary may  waive  the  requirements  of  this  ch^- 
ter  to  the  degree  necessary  for  such  projects  to 
be  conducted,  except  that  no  project,  other 
than  a  project  involving  the  payment  of  the  av- 
erage value  of  allotments  by  household  size  in 
the  form  of  cash  to  eligible  households  or  a 
project  conducted  imder  paragraph  (3),  shall  be 
implemented  which  would  lower  or  further  re- 
strict the  income  or  resource  stsoidards  or  bene- 
fit levels  provided  pursuant  to  sections  2014 
and  2017  of  this  title.  Any  pilot  or  experimental 
project  implemented  under  this  paragraph  and 
operating  as  of  October  1,  1981,  involvtog  the 
payment  of  the  value  of  allotments  in  the  form 
of  cash  to  eligible  households  all  of  whose 
members  are  either  age  sixty-five  or  over  or  en- 
titled to  supplemental  security  income  benefits 
under  title  XVI  of  the  Social  Security  Act  shall 
be  continued  through  October  1.  1995,  if  the 
State  so  requests. 

(BXi)  No  waiver  or  demonstration  program 
shall  be  approved  under  this  chapter  after  No- 
vember 28, 1990,  unless— 
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(I)  any  household  whose  food  assistance  is 
issued  in  a  form  other  than  coupons  has  its 
allotment  increased  to  the  extent  necessary 
to  compensate  for  any  State  or  local  sales  tax 
that  may  be  collected  in  all  or  part  of  the 
area  covered  by  the  demonstration  project, 
the  tax  on  purchases  of  food  by  any  such 
household  is  waived,  or  the  Secretary  deter- 
mines on  the  basis  of  information  provided  by 
the  State  agency  that  the  increase  is  unneces- 
sary on  the  basis  of  the  limited  nature  of  the 
items  subject  to  the  State  or  local  sales  tax; 
and 

(II)  the  State  agency  conducting  the  dem- 
onstration project  pays  the  cost  of  any  in- 
creased allotments. 

(ii)  Clause  (i)  shall  not  apply  if  a  waiver  or 
demonstration  project  already  provides  a 
household  with  assistance  that  exceeds  that 
which  the  household  would  otherwise  be  eligi- 
ble to  receive  by  more  than  the  estimated 
amount  of  any  sales  tax  on  the  purchases  of 
food  that  would  be  collected  from  the  house- 
hold in  the  project  area  in  which  the  household 
resides. 

iSee  main  edition  for  text  of  {2)1 

(3)(A)  The  Secretary  may  conduct  demonstra- 
tion projects  to  test  improved  consistency  or  co- 
ordination between  the  food  stamp  employ- 
ment and  training  program  and  the  Job  Oppor- 
tunities and  Basic  Skills  program  under  title  IV 
of  the  Social  Security  Act  (42  U.S.C.  601  et 
seq.). 

(B)  Notwithstanding  paragraph  (1).  the  Sec- 
retary may,  as  part  of  a  project  authorized 
under  this  paragraph,  waive  requirements 
under  section  2015(d)  of  this  title  to  permit  a 
State  to  operate  an  employment  and  training 
program  for  food  stamp  recipients  on  the  same 
terms  and  conditions  under  which  the  State  op- 
erates its  Job  Opportunities  and  Basic  Skills 
program  for  recipients  of  aid  to  families  with 
dependent  children  under  part  P  of  title  IV  of 
the  Social  Security  Act  (42  U.S.C.  681  et  seq.). 
Any  work  experience  program  conducted  as 
part  of  the  project  shall  be  conducted  in  con- 
formity with  section  482(f)  of  such  Act  (42 
U.S.C.  682(f)). 

(C)  A  State  seeking  such  a  waiver  shall  pro- 
vide assurances  that  the  resulting  employment 
and  training  program  shall  meet  the  require- 
ments of  subsections  (a)(19)  and  (g)  of  section 
402  of  such  Act  (42  U.S.C.  602)  (but  not  includ- 
ing the  provision  of  transitional  benefits  under 
clauses  (ii)  through  (vii)  of  section  402(g)(1)(A) 
[42  U.S.C.  602(g)(1)(A)])  and  sections  481 
through  487  of  such  Act  (42  U.S.C.  681  through 
687).  Each  reference  to  "aid  to  families  with  de- 
pendent children"  in  such  sections  shall  be 
deemed  to  be  a  reference  to  food  stamps  for 
purposes  of  the  demonstration  project. 

(D)  Notwithstanding  the  other  provisions  of 
this  paragraph,  participation  in  an  employment 
and  training  activity  in  which  food  stamp  bene- 
fits are  converted  to  cash  shall  occur  only  with 
the  consent  of  the  participant. 

(E)  For  the  purposes  of  any  project  conduct- 
ed under  this  paragraph,  the  provisions  of  this 
chapter  affecting  the  rights  of  recipients  may 


be  waived  to  the  extent  necessary  to  conform  to 
the  provisions  of  section  402,  and  sections  481 
through  487,  of  the  Social  Security  Act  [42 
U.S.C.  602,  681-6871. 

(F)  At  least  60  days  prior  to  granting  final  ap- 
proval of  a  project  imder  this  paragraph,  the 
Secretary  shall  publish  the  terms  and  condi- 
tions for  any  demonstration  project  conducted 
under  the  paragraph  for  public  comment  in  the 
Federal  Register  and  shall  notify  the  Commit- 
tee on  Agriculture  of  the  House  of  Representa- 
tives and  the  Committee  on  Agriculture,  Nutri- 
tion, and  Forestry  of  the  Senate. 

(G)  Waivers  may  be  granted  under  this  para- 
graph to  conduct  projects  at  any  one  time  in  a 
total  of  up  to  60  project  areas  (or  parts  of 
project  areas),  as  such  areas  are  defined  in  reg- 
ulations in  effect  on  January  1,  1990. 

(H)  A  waiver  for  a  change  in  program  rules 
may  be  granted  under  this  paragraph  only  for  a 
demonstration  project  that  has  been  approved 
by  the  Secretary,  that  will  be  evaluated  accord- 
ing to  criteria  prescribed  by  the  Secretary,  and 
that  will  be  in  operation  for  no  more  than  4 
years. 

iSee  main  edition  for  text  ofic)  to  (e)] 

(f)  Demonstration  projects  for  development  and  use 
of  intelligent  computer  beneHt  cards  to  pay  food 
stamp  benefits 

In  order  to  encourage  States  to  plan,  design, 
develop,  and  implement  a  system  for  making 
food  stamp  benefits  available  through  the  use 
of  intelligent  benefit  cards  or  other  automated 
or  electronic  benefit  delivery  systems,  the  Sec- 
retary may  conduct  one  or  more  pilot  or  experi- 
mental projects,  subject  to  the  restrictions  im- 
posed by  subsection  (b)(1)  of  this  section  and 
section  2016(g)(2)  of  this  title,  designed  to  test 
whether  the  use  of  such  cards  or  systems  can 
enhance  the  efficiency  and  effectiveness  of  pro- 
gram operations  while  ensuring  that  individuals 
receive  correct  benefit  amounts  on  a  timely 
basis.  Intelligent  benefit  cards  developed  under 
such  a  demonstration  project  shall  contain  in- 
formation, encoded  on  a  computer  chip  embed- 
ded in  a  credit  card  medium,  including  the  eligi- 
bility of  the  individual  and  the  amount  of  bene- 
fits to  which  such  individual  is  entitled.  Any 
other  automated  or  electronic  benefit  delivery 
system  developed  under  such  a  demonstration 
project  shall  be  able  to  use  a  plastic  card  to 
access  such  information  from  a  data  file. 

ISee  main  edition  for  text  of(9)l 

(h)  Demonstration  projects  for  vehicle  exclusion 
limits 

The  Secretary  shall  conduct  a  sufficient 
number  of  demonstration  projects  to  evaluate 
the  effects,  in  both  rural  and  urban  areas,  of  in- 
cluding in  financial  resources  under  section 
2014(g)  of  this  title  the  fair  market  value  of  li- 
censed vehicles  to  the  extent  the  value  of  each 
vehicle  exceeds  $4,500,  but  excluding  the  value 
of- 

(1)  any  licensed  vehicle  that  is  used  to 
produce  earned  income,  necessary  for  trans- 
portation of  an  elderly  or  physically  disabled 
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household  member,  or  used  as  the  house- 
hold's home;  and 

(2)  one  licensed  vehicle  used  to  obtain,  con- 
tinue, or  seek  employment  (including  travel 
to  and  from  work),  used  to  pursue  employ- 
ment-related education  or  training,  or  used  to 
secure  food  or  the  benefits  of  the  food  stamp 
program. 

(i)   Demonstration   projects   for   AFDC/food   stamp 
simplification 

(1)  The  Secretary  may  conduct  four  demon- 
stration projects,  in  both  urban  and  rural  areas, 
imder  which  households  in  which  each  member 
receives  benefits  imder  a  State  plan  approved 
under  part  A  of  title  IV  of  the  Social  Security 
Act  (42  U.S.C.  601  et  seq.)  (hereafter  in  this 
subsection  referred  to  as  an  "eligible  house- 
hold") shall  be  issued  monthly  allotments  fol- 
lowing the  rules  and  procedures  of  programs 
under  part  A  of  title  IV  of  the  Social  Security 
Act,  and  without  regard  to  the  eligibility,  bene- 
fit, and  administrative  rules  established  under 
this  chapter  other  than  those  terms  and  condi- 
tions specified  under  this  subsection  or  estab- 
lished by  the  Secretary  to  ensure  program  in- 
tegrity. 

(2)  In  carrying  out  the  demonstration 
projects,  the  Secretary  shall  ensure  the  follow- 
ing: 

(A)  The  third  sentence  of  section  2012(i)  of 
this  title,  subsections  (b)  and  (d)(2)  of  section 
2015  of  this  title,  the  first  sentence  of  section 
2015(c)  of  this  title,  paragraphs  (1)(B),  (3), 
(4),  and  (9)  of  section  2020(e)  of  this  title,  and 
all  applicable  provisions  of  this  chapter  deal- 
ing with  the  treatment  of  homeless  individ- 
uals and  migrant  and  seasonal  farm  worker 
households  shall  apply. 

(B)  Assistance  under  the  food  stamp  pro- 
gram shall  be  furnished  to  all  eligible  house- 
holds who  make  application  for  assistance  by 
providing  any  information  that  is  needed  by 
the  State  agency  to  determine  the  correct 
monthly  allotment  and  that  has  not  been  pro- 
vided as  part  of  the  household's  application 
for  assistance  under  part  A  of  title  IV  of  the 
Social  Security  Act  [42  U.S.C.  601  et  seq.3. 

(C)  Eligible  households'  monthly  allotments 
shall  be  calculated  under  section  2017(a)  of 
this  title,  except  that  a  household's  income 
shall  be  determined  in  accordance  with  sub- 
paragraphs (D)  and  (E).  The  allotments  shall 
be  provided  retroactive  to  the  date  of  applica- 
tion. 

(D)  For  purposes  of  determining  monthly 
allotments  under  this  subsection,  household 
income  shall  be  the  benefit  provided  under 
part  A  of  title  IV  of  the  Social  Security  Act 
[42  U.S.C.  601  et  seq.]  and  the  amount  used 
to  determine  the  household's  benefit  under 
such  part  (not  including  any  amount  disre- 
garded for  dependent  care  expenses),  except 
that  the  amount  shall  be  calculated  without 
regard  to  section  402(a)(7)(C)  of  such  Act  (42 
U.S.C.  602(a)(7)(C))  and  shall  not  include 
nonrecurring  lump-sum  income  and  income 
deemed  or  allocated  to  the  household  under 
such  part. 

(E)  In  computing  household  income  for  pur- 
poses of  determining  monthly  allotments,  all 


eligible  households  shall  be  allowed  the 
standard,  earned  income,  excess  shelter,  and 
medical  expense  deductions  provided  under 
section  2014(e)  of  this  title  in  lieu  of  any 
earned  income  disregards  provided  under  sec- 
tion 402(a)(8)  of  the  Social  Security  Act  (42 
U.S.C.  602(a)(8)).  Alternatively,  the  Secretary 
may  approve  demonstration  projects  under 
which  households  without  earned  income  are 
allowed  such  standard,  excess  shelter,  and 
medical  expense  deductions,  and  household 
income  for  households  with  earned  income  is 
computed  using  such  deductions  and  the 
earned  income  disregards  provided  under  sec- 
tion 402(a)(8)  of  the  Social  Security  Act  to 
the  extent  that  the  Secretary  determines 
they  are  consistent  with  the  purposes  of  the 
demonstration  projects  required  under  this 
subsection. 

(F)  Uninterrupted  food  stamp  assistance 
shall  be  provided  to  households  who  become 
ineligible  to  receive  the  assistance  under  this 
subsection  but  are  determined  otherwise  eligi- 
ble for  food  stamp  assistance  and  to  house- 
holds receiving  food  stamp  assistance  other 
than  under  this  subsection  who  are  deter- 
mined eligible  under  this  subsection. 

(G)  Any  other  requirements  and  adminis- 
trative procedures  equivalent  to  those  appli- 
cable under  part  A  of  title  IV  of  the  Social  Se- 
curity Act  (42  U.S.C.  601  et  seq.)  may  be  used 
in  implementing  the  demonstration  projects 
required  imder  this  subsection,  if  the  Secre- 
tary determines  that  the  requirements  or  pro- 
cedures further  the  purposes  of  this  subsec- 
tion and  do  not  undermine  program  integrity. 

(3)  In  establishing  the  projects,  the  Secretary 
shall  solicit  proposals  from,  and  consult  with, 
interested  State  and  local  agencies  and  shall 
consult  with  the  Secretary  of  Health  and 
Human  Services  on  waivers  of  Federal  rules 
under  part  A  of  title  IV  of  the  Social  Security 
Act  [42  U.S.C.  601  et  seq.]  that  would  assist  in 
carrying  out  the  projects  required  under  this 
subsection. 

(4)  Not  later  than  six  months  after  termina- 
tion of  any  project,  the  Secretary  shall  submit 
a  report  to  the  Committee  on  Agriculture  of 
the  House  of  Representatives  and  the  Commit- 
tee on  Agricultiu-e,  Nutrition,  and  Forestry  of 
the  Senate  evaluating  the  results  of  the  demon- 
stration projects  established  under  this  subsec- 
tion, including  evaluations  of  the  effects  on  re- 
cipients and  administrators. 

(j)  Grants  to  improve  food  stamp  participation 

(1)(A)  Subject  to  the  availability  of  funds  spe- 
cifically appropriated  to  carry  out  this  subsec- 
tion and  subject  to  the  other  provisions  of  this 
subsection,  during  each  of  fiscal  years  1992 
through  1995,  the  Secretary  shall  make  grants 
competitively  awarded  to  public  or  private  non- 
profit organizations  to  fund  food  stamp  out- 
reach demonstration  projects  (hereinafter  in 
this  subsection  referred  to  as  the  "projects") 
and  related  evaluations  in  areas  of  the  United 
States  to  increase  participation  by  eligible  low- 
income  households  in  the  food  stamp  program. 
The  total  amount  of  grants  provided  during  a 
fiscal  year  may  not  exceed  $5,000,000.  Funds 
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appropriated  to  carry  out  this  subsection  shall 
be  used  in  the  year  during  which  the  funds  are 
appropriated.  Not  more  than  20  percent  of  the 
funds  appropriated  to  carry  out  this  subsection 
shall  be  used  for  evaluations. 

(B)  The  Secretary  shall  make  a  grant  under 
this  paragraph  only  to  an  entity  that  demon- 
strates to  the  Secretary  that  the  entity  is  able 
to  conduct  the  outreach  functions  described  in 
this  subsection. 

(2)  Outreach  projects  under  this  subsection 
shall  be  targeted  toward  members  of  rural,  eld- 
erly, and  homeless  populations,  low-income 
working  families  with  children,  and  non-Eng- 
lish speaking  minorities  (hereinafter  in  this 
subsection  collectively  referred  to  as  "target 
populations"). 

(3)(A)  The  Secretary  shall  appoint  an  adviso- 
ry panel  (hereinafter  in  this  subsection  referred 
to  as  the  "panel")  composed  of  representatives 
of  the  target  populations  as  well  as  individuals 
with  expertise  in  the  area  of  program  evalua- 
tion. The  panel  shall  not  be  subject  to  the  Fed- 
eral Advisory  Committee  Act. 

(B)  The  Secretary  shall  select  recipients  for 
grants,  taking  into  consideration  any  recom- 
mendations from  the  panel  concerning  criteria 
that  should  be  used  in  selecting  recipients,  to 
carry  out  projects  under  this  subsection  based 
on  the  appropriateness  of  the  methods  pro- 
posed for  the  projects  to  reach  target  popula- 
tions. Appropriate  methods  shall  include— 

(i)  the  production  of  electronic  media  cam- 
paigns (with  the  total  amoimt  allocated  for 
the  campaigns  in  the  aggregate  not  to  exceed 
15  percent  of  the  total  amount  of  fimds  speci- 
fied in  paragraph  (1)(A)); 

(ii)  utilization  of  local  outreach  workers  and 
volunteers; 

(iii)  development  of  solutions  to  transporta- 
tion and  access  problems; 

(iv)  in-service  training  for  those  capable  of 
referring  households  to  the  program; 

(V)  conmumity  presentations  and  education; 

(vi)  pre-screening  assistance  for  program 
eligibility; 

(vii)  individualized  client  assistance; 

(viii)  consultation  and  referral  for  benefit 
appeals;  and 

(ix)  recruitment  of  authorized  representa- 
tives for  applicants  unable  to  appear  for  certi- 
fication or  at  authorized  food  stores. 

(C)  In  selecting  grant  recipients,  the  Secre- 
tary shall  take  into  consideration  the  ability  of 
the  applicants  to  produce  useful  data  for  eval- 
uation purposes. 

(D)  In  selecting  grant  recipients  from  among 
applicant  public  agencies,  preference  shall  be 
given  to  those  applicants  that  propose  to  in- 
volve nonprofit  organizations  in  projects  to  be 
carried  out  with  the  grants. 

(E)  The  Secretary  shall  provide  at  least  one 
grant  equal  to  50  percent  of  the  cost  of  the  de- 
velopment of  outreach  materials  aimed  at  the 
general  food  stamp  eligible  population  as  well 
as  the  specific  target  populations,  including 
written  materials  and  public  service  announce- 
ments, so  that  the  materials  may  be  used  or 
adopted  by  other  grant  recipients,  as  appropri- 
ate. To  be  eligible  to  receive  any  such  grant,  a 
recipient  shall  provide  matching  funds  equal  to 


50  percent  of  the  cost  of  the  development  of 
materials  described  in  the  preceding  sentence. 
In  carrying  out  this  subparagraph,  the  Secre- 
tary shall  give  preference  to  applicants  that 
demonstrate  the  ability  to  disseminate  the  ma- 
terials through  other  public  and  private  non- 
profit organizations.  Not  to  exceed  $500,000  of 
the  funds  provided  under  this  subsection  for 
any  fiscal  year  shall  be  used  for  the  grant. 

(4)(A)  The  Secretary  shall  evaluate  a  suffi- 
cient number  of  projects  to  be  able  to  deter- 
mine the  effectiveness  of  the  projects  and  the 
techniques  employed  by  the  projects  with  re- 
spect to— 

(i)  success  in  reducing  barriers  to  participa- 
tion; 

(ii)  increasing  overall  program  participation 
including  participation  among  target  popula- 
tions; 
(iii)  administrative  effectiveness; 
(iv)  program  efficiency;  and 
(v)    adequacy    of    administrative    resource 
levels  to  conduct  the  activities  effectively. 

(B)  The  Secretary  shall  provide  an  interim 
report  on  the  results  of  the  evaluation  carried 
out  under  subparagraph  (A)  not  later  than  1 
year  after  a  sufficient  number  of  projects  have 
begun  and  a  final  report  not  later  than  3  years 
after  a  sufficient  number  of  projects  have 
begim  to  the  Committee  on  Agriculture  of  the 
House  of  Representatives  and  the  Committee 
on  Agriculture,  Nutrition,  and  Forestry  of  the 
Senate. 

(C)  The  Secretary  shall  also  examine  and 
report  on  previous  research  regarding  reasons 
for  nonparticipation  and  effective  methods  to 
conduct  outreach  and  to  reduce  barriers  to  par- 
ticipation. 

(5)  The  Secretary  shall— 

(A)  within  180  days  after  funds  are  appro- 
priated, publish  such  notice  as  may  be  neces- 
sary to  implement  this  subsection; 

(B)  accept  proposals  from  organizations  for 
projects  under  this  subsection  for  90  days  fol- 
lowing the  date  the  notice  is  published;  and 

(C)  begin  to  award  grants  under  this  subsec- 
tion beginning  no  later  than  180  days  follow- 
ing the  date  the  notice  is  published. 

(As  amended  Pub.  L.  101-624,  title  XVII. 
§§  1729(b),  1731,  1754-1759,  Nov.  28,  1990,  104 
Stat.  3790,  3798-3800,  3802;  Pub.  L.  102-237, 
title  IX,  §  941(8),  Dec.  13,  1991,  105  Stat.  1893.) 

References  in  Text 

The  Social  Security  Act,  referred  to  in  subsecs. 
(b)(1).  (3)(A),  (B),  and  (i).  is  act  Aug.  14.  1935,  eh.  531, 
49  Stat.  620,  as  amended.  Title  IV.  parts  A  and  F  of 
title  IV.  and  title  XVI  of  the  Act  are  classified  general- 
ly to  subchapter  IV  (§  601  et  seq.).  parts  A  (§  601  et 
seq.)  and  F  (§  681  et  seq.)  of  subchapter  IV,  and  sub- 
chapter XVI  (§  1381  et  seq.),  respectively,  of  chapter  7 
of  Title  42,  The  Public  Health  and  Welfare.  For  com- 
plete classification  of  this  Act  to  the  Code,  see  section 
1305  of  Title  42  and  Tables. 

The  Federal  Advisory  Committee  Act.  referred  to  in 
subsec.  (j)(3)(A).  is  Pub.  L.  92-463.  Oct.  6.  1972.  86 
Stat.  770.  as  amended,  which  is  set  out  in  the  Appen- 
dix to  Title  5.  Government  Organization  and  Employ- 
ees. 
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Amendments 

1991-Subsec.  (b)(3)(C).  Pub,  L.  102-237  inserted  a 
closing  parenthesis  after  "402(g)(1)(A)". 

1990— Subsec.  (a).  Pub.  L.  101-624.  §  1731.  designated 
existing  provisions  as  par.  (1)  and  added  par.  (2). 

Subsec.  (b)(1).  Pub.  L.  101-624.  §  1756(1),  inserted 
"or  a  project  conducted  under  paragraph  (3)"  after 
"eligible  households"  in  second  sentence  of  subpar. 
(A). 

Pub.  L.  101-624.  §  1755,  designated  existing  provi- 
sions as  subpar.  (A)  and  added  subpar.  (B). 

Pub.  L.  101-624.  §1754.  substituted  "1995"  for 
"1990". 

Subsec.  (b)(3).  Pub.  L.  101-624,  §  1756(2),  added  par. 
(3). 

Subsec.  (f ).  Pub.  L.  101-624,  §  1729(b).  struck  out  par. 
(1)  designation  preceding  text. 

Subsec.  (h).  Pub.  L.  101-624.  §  1757.  added  subsec. 
(h). 

Subsec.  (i).  Pub.  L.  101-624.  §  1758.  added  subsec.  (i). 

Subsec.  (j).  Pub.  L.  101-624.  §  1759.  added  subsec.  (j). 

Effective  Date  of  1991  Aaiendment 

Amendment  by  Pub.  L.  102-237  effective  and  to  be 
implemented  no  later  than  Feb.  1.  1992,  see  section 
1101(d)(1)  of  Pub.  L.  102-237.  set  out  as  a  note  under 
section  1421  of  this  title. 

Effective  Date  of  1990  Amendment 

Amendment  by  sections  1729(b).  1731.  and  1755  to 
1759  of  Pub.  L.  101-624  effective  Nov.  28.  1990.  and 
amendment  by  section  1754  of  Pub.  L.  101-624  effec- 
tive Oct.  1.  1990,  see  section  1781(a).  (b)(1)  of  Pub.  L. 
101-624,  set  out  as  a  note  imder  section  2012  of  this 
title. 

Demonstration  Projects  for  Vehicle  Exclusion 
Limit 

Section  912  of  Pub.  L.  102-237  provided  that:  "The 
Secretary  of  Agriculture  shall  solicit  requests  to  par- 
ticipate in  the  demonstration  projects  required  by  sec- 
tion 17(h)  of  the  Food  Stamp  Act  of  1977  (7  U.S.C. 
2026(h))  by  May  1.  1992.  The  projects  shall  commence 
operations  no  later  than  January  1. 1993." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2016.  2020. 
2027  of  this  title. 

§  2027.  Appropriations  and  allotments 

(a)  Authorization  of  allotments;  monthly  reports  of 
expenditures  to  Congressional  committees;  re- 
striction on  use  of  funds;  nutrition  education  im- 
provements 

(1)  To  carry  out  this  chapter,  there  are  au- 
thorized to  be  appropriated  such  sums  as  are 
necessary  for  each  of  the  fiscal  years  1991 
through  1995.  Not  to  exceed  one-fourth  of  1  per 
centum  of  the  previous  year's  appropriation  is 
authorized  in  each  such  fiscal  year  to  carry  out 
the  provisions  of  section  2026  of  this  title,  sub- 
ject to  paragraph  (3).  The  Secretary  shall,  by 
the  fifteenth  day  of  each  month,  submit  a 
report  to  the  Committee  on  Agriculture  of  the 
House  of  Representatives  and  the  Committee 
on  Agriculture,  Nutrition,  and  Forestry  of  the 
Senate  setting  forth  the  Secretary's  best  esti- 
mate of  the  second  preceding  month's  expendi- 
ture, including  administrative  costs,  as  well  as 
the  cumulative  totals  for  the  fiscal  year.  In 
each  monthly  report,  the  Secretary  shall  also 
state  whether  there  is  reason  to  believe  that 
supplemental  appropriations  will  be  needed  to 
support  the  operation  of  the  program  through 
the  end  of  the  fiscal  year. 


iSee  main  edition  for  text  ofi2)l 

(3)(A)  Of  the  amounts  made  available  under 
the  second  sentence  of  paragraph  (1),  not  more 
than  $2,000,000  in  any  fiscal  year  may  be  used 
by  the  Secretary  to  make  2-year  competitive 
grants  that  will— 

(i)  enhance  interagency  cooperation  in  nu- 
trition education  activities;  and 

(ii)  develop  cost  effective  ways  to  inform 
people  eligible  for  food  stamps  about  nutri- 
tion, resource  management,  and  commimity 
nutrition  education  programs,  such  as  the  ex- 
panded food  and  nutrition  education  pro- 
gram. 

(B)  The  Secretary  shall  make  awards  under 
this  paragraph  to  one  or  more  State  coopera- 
tive extension  services  (as  defined  in  section 
3103(5)  of  this  title)  who  shall  administer  the 
grants  in  coordination  with  other  State  or  local 
agencies  serving  low-income  people. 

(C)  Each  project  shall  include  an  evaluation 
component  and  shall  develop  an  implementa- 
tion plan  for  replication  in  other  States. 

(D)  The  Secretary  shall  report  to  the  appro- 
priate committees  of  Congress  on  the  results  of 
the  projects  and  shall  disseminate  the  results 
through  the  cooperative  extension  service 
system  and  to  State  human  services  and  health 
department  offices,  local  food  stamp  program 
offices,  and  other  entities  serving  low-income 
households. 

(b)  Limitation  of  value  of  allotments;  reduction  of 
allotments 

In  any  fiscal  year,  the  Secretary  shall  limit 
the  value  of  those  allotments  issued  to  an 
amount  not  in  excess  of  the  appropriation  for 
such  fiscal  year.  Notwithstanding  any  other 
provision  of  this  chapter,  if  in  any  fiscal  year 
the  Secretary  finds  that  the  requirements  of 
participating  States  will  exceed  the  appropria- 
tion, the  Secretary  shall  direct  State  agencies 
to  reduce  the  value  of  such  allotments  to  be 
issued  to  households  certified  as  eligible  to  par- 
ticipate in  the  food  stamp  program  to  the 
extent  necessary  to  comply  with  the  provisions 
of  this  subsection. 

iSee  main  edition  for  text  ofic)  to  (/)] 

(As  amended  Pub.  L.  101-624,  title  XVII, 
§§1760,  1761,  Nov.  28,  1990,  104  Stat.  3803, 
3804.) 

Amendments 

1990— Subsec.  (a)(1).  Pub.  L.  101-624,  §§  1760(1)(A). 
1761(1).  substituted  "To  carry  out  this  chapter,  there 
are  authorized  to  be  appropriated  such  sums  as  are 
necessary  for  each  of  the  fiscal  years  1991  through 
1995."  for  former  first  two  sentences  which  related  to 
authorizations  of  appropriation  for  fiscal  years  ending 
September  30.  1978  through  September  30.  1990,  and 
inserted  ",  subject  to  paragraph  (3)". 

Pub.  L.  101-624.  §  1760(1  )(B).  substituted  "supple- 
mental appropriations  will  be  needed  to  support  the 
operation  of  the  program  through  the  end  of  the 
fiscal  year"  for  "reductions  in  the  value  of  allotments 
issued  to  households  certified  to  participate  in  the 
food  stamp  program  will  be  necessary  under  subsec- 
tion (b)  of  this  section". 

Subsec.  (a)(3).  Pub.  L.  101-624,  §  1761(2).  added  par. 
(3). 
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Subsec.  (b).  Pub.  L.  101-624.  §1760(2),  struck  out 
"amount  authorized  in  subsection  (a)(1)  of  this  sec- 
tion" after  "exceed  the  appropriation". 

E3FFECTIVE  Date  of  1990  Amendment 

Amendment  by  sections  1760(1)(A)  and  1761  of  Pub. 
L.  101-624  effective  Oct.  1,  1990,  and  amendment  by 
section  1760(1)(B),  (2)  of  Pub.  L.  101-624  effective  Nov. 
28,  1990,  see  section  1781(b)(1),  (2)  of  Pub.  L.  101-624. 
set  out  as  a  note  under  section  2012  of  this  title. 


§  2028.  Puerto  Rico  block  g^rant 

(a)  Appropriations;  payment 

(1)(A)  Prom  the  sums  appropriated  under 
this  chapter,  the  Secretary  shall,  subject  to  the 
provisions  of  this  section,  pay  to  the  Common- 
wealth of  Puerto  Rico  $974,000,000  for  fiscal 
year  1991,  $1,013,000,000  for  fiscal  year  1992, 
$1,051,000,000  for  fiscal  year  1993, 
$1,091,000,000  for  fiscal  year  1994,  and 
$1,133,000,000  for  fiscal  year  1995,  to  finance 
100  percent  of  the  expenditures  for  food  assist- 
ance provided  to  needy  persons  and  50  percent 
of  the  administrative  expenses  related  to  the 
provision  of  the  assistance. 

ISee  main  edition  for  text  ofiBX  (2)1 

(b)  Plan  for  provision  of  assistance;  approval;  non- 
compliance 

(1)(A)  In  order  to  receive  payments  under 
this  chapter  for  any  fiscal  year,  the  Common- 
wealth shall  have  a  plan  for  that  fiscal  year  ap- 
proved by  the  Secretary  under  this  section.  By 
July  1  of  each  year,  if  the  Commonwealth 
wishes  to  receive  payments,  it  shall  submit  a 
plan  for  the  provision  of  the  assistance  de- 
scribed in  subsection  (a)(1)(A)  of  this  section 
for  the  following  fiscal  year  which— 

(i)  designates  the  agency  or  agencies  direct- 
ly responsible  for  the  administration,  or  su- 
pervision of  the  administration,  of  the  pro- 
gram for  the  provision  of  such  assistance; 

ISee  main  edition  for  text  of  Hi)  to  iv),  (JB),  (2); 
(c)  and  (d)] 

(As  amended  Pub.  L.  101-624,  title  XVII, 
§  1762(b),  Nov.  28,  1990,  104  Stat.  3804;  Pub.  L. 
102-237,  title  IX,  §941(9).  Dec.  13,  1991,  105 
Stat.  1893.) 

Amendments 

1991— Subsec.  (b)(l)(A)(i).  Pub.  L.  102-237  struck  out 
a  period  after  "directly". 

1990— Subsec.  (a)(1)(A).  Pub.  L.  101-624  amended 
subpar.  (A)  generally.  Prior  to  amendment,  subpar.  (A) 
read  as  follows:  "Prom  the  sums  appropriated  under 
this  chapter  the  Secretary  shall,  subject  to  the  provi- 
sions of  this  subsection  and  subsection  (b)  of  this  sec- 
tion, pay  to  the  Commonwealth  of  Puerto  Rico  not  to 
exceed  $825,000,000  for  the  fiscal  year  ending  Septem- 
ber 30,  1986,  $852,750,000  for  the  fiscal  year  ending 
September  30,  1987,  $879,750,000  for  the  fiscal  year 
ending  September  30,  1988,  $908,250,000  for  the  fiscal 
year  ending  September  30.  1989,  and  $936,750,000  for 
the  fiscal  year  ending  September  30,  1990,  to  finance 
100  per  centum  of  the  expenditures  for  food  assistance 
provided  to  needy  persons,  and  50  per  centum  of  the 
administrative  expenses  related  to  the  provision  of 
such  assistance." 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  and  to  be 
implemented  no  later  than  Feb.  1,  1992,  see  section 


1101(d)(1)  of  Pub.  L.  102-237.  set  out  as  a  note  under 
section  1421  of  this  title. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  Oct.  1, 
1990,  see  section  1781(b)(1)  of  Pub.  L.  101-624,  set  out 
as  a  note  imder  section  2012  of  this  title. 

Nutrition  Assistance  Program  in  Puerto  Rico 

Section  1762(a)  of  Pub.  L.  101-624  provided  that:  "It 
is  the  policy  of  Congress  that  citizens  of  the  United 
States  who  reside  in  the  Commonwealth  of  Puerto 
Rico  should  be  safeguarded  against  hunger  and  treat- 
ed on  an  equitable  and  fair  basis  with  other  citizens 
under  Federal  nutritional  programs." 

Nutritional  Needs  of  Puerto  Ricans;  Study  and 
Report  to  Congress 

Section  1762(c),  (d)  of  Pub.  L.  101-624  provided  that: 
"(c)    Study    of    Nutritional    Needs    of    Puerto 
Ricans.— The    Comptroller    General    of    the    United 
States  shall  conduct  a  study  of — 

"(1)  the  nutritional  needs  of  the  citizens  of  the 
Commonwealth  of  Puerto  Rico,  including— 

"(A)  the  adequacy  of  the  nutritional  level  of  the 
diets  of  members  of  households  receiving  assist- 
ance under  the  nutrition  assistance  program  and 
other  households  not  currently  receiving  the  as- 
sistance; 

"(B)  the  incidence  of  inadequate  nutrition 
among  children  and  the  elderly  residing  in  the 
Commonwealth; 

"(C)  the  nutritional  impact  of  restoring  the  level 
of  nutritional  assistance  provided  to  households  in 
the  Commonwealth  to  the  level  of  the  assistance 
provided  to  other  households  in  the  United  States: 
and 

"(D)  such  other  factors  as  the  Comptroller  Gen- 
eral considers  appropriate;  and 
"(2)  the  potential  alternative  means  of  providing 
nutritional    assistance    in   the    Commonwealth    of 
Puerto  Rico,  including— 

"(A)  the  impact  of  restoring  the  Commonwealth 
to  the  food  stamp  program; 

"(B)  increasing  the  benefits  provided  under  the 
nutrition  assistance  program  to  the  aggregate 
value  of  food  stamp  coupons  that  would  be  distrib- 
uted to  households  in  the  Commonwealth  if  the 
Commonwealth  were  to  participate  In  the  food 
stamp  program;  and 

"(C)  the  usefulness  of  adjustments  to  standards 
of  eligibility  and  other  factors  appropriate  to  the 
circumstances  of  the  Commonwealth  comparable 
to  those  adjustments  made  under  the  Pood  Stamp 
Act  of  1977  (7  U.S.C.   2011  et  seq.)  for  Alaska, 
Hawaii,   Guam,   and   the  Virgin   Islands   of   the 
United  States. 
"(d)  Report  of  Findings.— Not  later  than  August  1, 
1992,  the  Comptroller  General  shall  submit  a  final 
report  on  the  findings  of  the  study  required  under 
subsection  (c)  to  the  Committee  on  Agriculture  of  the 
House  of  Representatives  and  the  Committee  on  Agri- 
culture, Nutrition,  and  Forestry  of  the  Senate." 

§  2029.  Workfare 

iSee  main  edition  for  text  of  (a)  to  (/)3 

(g)  Payment  of  administrative  expenses 

ISee  main  edition  for  text  ofil)} 

(2)(A)  Prom  50  per  centum  of  the  funds  saved 
from  employment  related  to  a  workfare  pro- 
gram operated  under  this  section,  the  Secretary 
shall  pay  to  each  operating  agency  an  amount 
not  to  exceed  the  administrative  expenses  de- 
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scribed  in  paragraph  (1)  for  which  no  reim- 
bursement is  provided  under  such  paragraph. 

(B)  For  purposes  of  subparagraph  (A),  the 
term  "funds  saved  from  emplo3nnent  related  to 
a  workf are  program  operated  imder  this  sec- 
tion" means  an  amount  equal  to  three  times 
the  doUar  value  of  the  decrease  in  allotments 
issued  to  households,  to  the  extent  that  such 
decrease  results  from  wages  received  by  mem- 
bers of  such  households  for  the  first  month  of 
employment  beginning  after  the  date  such 
members  commence  such  employment  if  such 
employment  commences— 

(i)  while  such  members  are  participating  for 
the  first  time  in  a  workf  are  program  operated 
imder  this  section;  or 

(ii)  in  the  thirty-day  period  beginning  on 
the  date  such  first  participation  is  terminat- 
ed. 

iSee  main  edition  for  text  of  (3)1 

(As  amended  Pub.  L.  102-237,  title  IX,  §  941(10), 
Dec.  13, 1991, 105  Stat.  1893.) 

References  in  Text 

Section  409  of  the  Social  Security  Act,  referred  to  in 
subsec.  (b)(2)(A),  which  related  to  community  work 
experience  programs,  was  repealed  by  Pub.  L.  100-485, 
title  II,  §  202(b)(12),  Oct.  13,  1988,  102  Stat.  2378.  A 
new  section  409  of  the  Social  Security  Act.  relating  to 
exclusion  from  APDC  unit  of  child  for  whom  Federal, 
State,  or  local  foster  care  maintenance  or  adoption  as- 
sistance payments  are  made,  was  enacted  by  Pub.  L. 
101-508,  title  V,  S  5052(a),  Nov.  5,  1990,  104  Stat. 
1388-228,  and  is  classified  to  section  609  of  Title  42, 
The  Public  Health  and  Welfare. 

AMENDlfENTS 

1991— Subsec.  (g)(2).  Pub.  L.  102-237  realigned  the 
margins  of  subpars.  (A)  and  (B)  and  els.  (i)  and  (li)  of 
subpar.  (B). 

Effective  Date  of  1991  AifENBMENT 

Amendment  by  Pub.  L.  102-237  effective  and  to  be 
implemented  no  later  than  Feb.  1.  1992,  see  section 
1101(d)(1)  of  Pub.  L.  102-237,  set  out  as  a  note  under 
section  1421  of  this  title. 

§  2031.  Food  stamp  portion  of  Minnesota  Family  In- 
vestment Plan 

(a)  In  general 

(1)  Subject  to  paragraph  (2),  upon  written  ap- 
plication of  the  State  of  Minnesota  that  com- 
plies with  this  section  and  sections  6  to  11,  13, 
130,  and  132  of  article  5  of  282  of  the  1989  Laws 
of  Minnesota,  and  after  approval  of  such  appli- 
cation by  the  Secretary  in  accordance  with  sub- 
sections (b)  and  (d)  of  this  section,  the  State 
may  implement  a  family  investment  demonstra- 
tion project  (hereinafter  in  this  section  referred 
to  as  the  "Project")  in  parts  of  the  State  to  de- 
termine whether  the  Project  more  effectively 
helps  families  to  become  self-supporting  and 
enhances  their  ability  to  care  for  their  children 
than  do  the  food  stamp  program  and  programs 
under  parts  A  and  P  of  title  IV  of  the  Social  Se- 
curity Act  [42  U.S.C.  601  et  seq.,  681  et  seq.3. 
The  State  may  provide  cash  pajmients  under 
the  Project,  subject  to  paragraph  (2),  that  re- 
place assistance  otherwise  available  under  the 
food  stamp  program  and  imder  part  A  of  title 
IV  of  the  Social  Security  Act. 


(2)  The  Project  may  be  implemented  only  in 
accordance  with  this  section  and  only  if  the 
Secretary  of  Health  and  Human  Services  ap- 
proves an  application  submitted  by  the  State 
permitting  the  State  to  include  in  the  Project 
families  who  are  eligible  to  receive  benefits 
under  part  A  of  title  IV  of  the  Social  Security 
Act. 

(b)  Required  terms  and  conditions  of  Project 

The  application  submitted  by  the  State  imder 
subsection  (a)  of  this  section  shall  provide  an 
assurance  that  the  Project  shall  satisfy  all  of 
the  following  requirements: 

(1)  Only  families  may  be  eligible  to  receive 
assistance  and  services  through  the  Project. 

(2)  Participating  families,  families  eligible 
for  or  participating  in  the  program  author- 
ized under  part  A  of  title  IV  of  the  Social  Se- 
curity Act  [42  U.S.C.  601  et  seq.l  or  the  food 
stamp  program  that  are  assigned  to  and 
found  eligible  for  the  Project,  and  families  re- 
quired to  submit  an  application  for  the 
Project  that  are  found  eligible  for  the  Project 
shall  be  ineligible  to  receive  benefits  under 
the  food  stamp  program. 

(3)(A)  Subject  to  the  provisions  of  this 
paragraph  and  any  reduction  imposed  under 
subsection  (c)(3)  of  this  section,  the  value  of 
assistance  provided  to  participating  families 
shall  not  be  less  than  the  aggregate  value  of 
the  assistance  such  families  could  receive 
under  the  food  stamp  program  and  part  A  of 
title  IV  of  the  Social  Security  Act  if  such  fam- 
ilies did  not  participate  in  the  Project. 

(B)  For  purposes  of  satisfying  the  require- 
ment specified  in  subparagraph  (A)— 

(i)  pasmients  for  child  care  expenses 
under  the  Project  shall  be  considered  part 
of  the  value  of  assistance  provided  to  par- 
ticipating families  with  earnings; 

(ii)  payments  for  child  care  expenses  for 
families  without  earnings  shall  not  be  con- 
sidered part  of  the  value  of  assistance  pro- 
vided to  participating  families  or  the  aggre- 
gate value  of  assistance  that  such  families 
could  have  received  under  the  food  stamp 
program  and  part  A  of  title  IV  of  the  Social 
Security  Act;  and 

(iii)  any  child  support  payments  not  as- 
signed to  the  State  under  the  provisions  of 
part  A  of  title  IV  of  the  Social  Security  Act, 
less  $50  per  month,  shall  be  considered  part 
of  the  aggregate  value  of  assistance  partici- 
pating families  would  receive  if  such  fami- 
lies did  not  participate  in  the  Project; 

(C)  For  purposes  of  satisfying  the  require- 
ment specified  in  subparagraph  (A),  the  State 
shall— 

(i)  identify  the  sets  of  characteristics  in- 
dicative of  families  that  might  receive  less 
assistance  under  the  Project; 

(ii)  establish  a  mechanism  to  determine, 
for  each  participating  family  that  has  a  set 
of  characteristics  identified  imder  clause  (i) 
whether  such  family  could  receive  more  as- 
sistance, in  the  aggregate,  under  the  food 
stamp  program  and  part  A  of  title  IV  of  the 
Social  Security  Act  if  such  family  did  not 
participate  in  the  project; 
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(iii)  increase  the  amount  of  assistance 
provided  under  the  Project  to  any  family 
that  could  receive  more  assistance,  in  the 
aggregate,  under  the  food  stamp  program 
and  part  A  of  title  IV  of  the  Social  Security 
Act  if  such  family  did  not  participate  in  the 
Project,  so  that  the  assistance  provided 
under  the  Project  to  such  family  is  not  less 
than  the  aggregate  amount  of  assistance 
such  family  could  receive  under  the  food 
stamp  program  and  part  A  of  title  IV  of  the 
Social  Security  Act  if  such  family  did  not 
participate  in  the  Project;  and 

(iv)  increase  the  amount  of  assistance 
paid  to  participating  families,  if  the  State 
or  locality  imposes  a  sales  tax  on  food,  by 
the  amount  needed  to  compensate  for  the 
tax. 

This  subparagraph  shall  not  be  construed  to 
require  the  State  to  make  the  determination 
under  clause  (ii)  for  families  that  do  not  have 
a  set  of  characteristics  identified  under  clause 
(1). 

(D)(i)  The  State  shall  designate  standard- 
ized amounts  of  assistance  provided  as  food 
assistance  under  the  Project  and  notify 
monthly  each  participating  family  of  such 
designated  amount. 

(ii)  The  amount  of  food  assistance  so  desig- 
nated shall  be  at  least  the  value  of  coupons 
such  family  could  have  received  under  the 
food  stamp  program  if  the  Project  had  not 
been  implemented.  The  provisions  of  this  sub- 
paragraph shall  not  require  that  the  State 
make  individual  determinations  as  to  the 
amount  of  assistance  under  the  Project  desig- 
nated as  food  assistance. 

(iii)  The  State  shall  periodically  allow  par- 
ticipating families  the  option  to  receive  such 
food  assistance  in  the  form  of  coupons. 

(E)(i)  Individuals  ineligible  for  the  Project 
who  are  members  of  a  household  including  a 
participating  family  shall  have  their  eligibil- 
ity for  the  food  stamp  program  determined 
and  have  their  benefits  calculated  and  issued 
following  the  standards  established  under  the 
food  stamp  program,  except  as  provided  dif- 
ferently in  this  subparagraph. 

(ii)  The  State  agency  shall  determine  such 
individuals'  eligibility  for  benefits  under  the 
food  stamp  program  and  the  amount  of  such 
benefits  without  regard  to  the  participating 
family. 

(iii)  In  computing  such  individuals'  income 
for  purposes  of  determining  eligibility  (\mder 
section  2014(c)(1)  of  this  title)  and  benefits, 
the  State  agency  shall  apply  the  maximimi 
excess  shelter  expense  deduction  specified 
under  section  2014(e)  of  this  title. 

(iv)  Such  individuals'  monthly  allotment 
shall  be  the  higher  of  $10  or  75  percent  of  the 
amount  calculated  following  the  standards  of 
the  food  stamp  program  and  the  foregoing  re- 
quirements of  this  subparagraph,  rounded  to 
the  nearest  lower  whole  dollar. 

(4)  The  Project  shall  include  education,  em- 
ployment, and  training  services  equivalent  to 
those  offered  under  the  employment  and 
training  program  described  in  section 
2015(d)(4)  of  this  title  to  families  similar  to 
participating  families  elsewhere  in  the  State. 


(5)  The  State  may  select  families  for  par- 
ticipation in  the  Project  through  submission 
and  approval  of  an  application  for  participa- 
tion in  the  Project  or  by  assigning  to  the 
Project  families  that  are  determined  eligible 
for  or  are  participating  in  the  program  au- 
thorized by  part  A  of  title  IV  of  the  Social  Se- 
curity Act  or  the  food  stamp  program. 

(6)  Whenever  selection  for  participation  in 
the  Project  is  accomplished  through  submis- 
sion and  approval  of  an  application  for  the 
Project— 

(A)  the  State  shall  promptly  determine 
eligibility  for  the  Project,  and  issue  assist- 
ance to  eligible  families,  retroactive  to  the 
date  of  application,  not  later  than  thirty 
days  following  the  family's  filing  of  an  ap- 
plication; 

(B)  in  the  case  of  families  determined  in- 
eligible for  the  Project  upon  application, 
the  application  for  the  Project  shall  be 
deemed  an  application  for  the  food  stamp 
program,  and  benefits  under  the  food  stamp 
program  shall  be  issued  to  those  found  eligi- 
ble following  the  standards  established 
under  the  food  stamp  program; 

(C)  expedited  benefits  shall  be  provided 
under  terms  no  more  restrictive  than  luider 
paragraph  (9)  of  section  2020(e)  of  this  title 
and  the  laws  of  Minnesota  and  shall  include 
expedited  issuance  of  designated  food  as- 
sistance provided  through  the  Project  or  ex- 
pedited benefits  through  the  food  stamp 
program; 

(D)  each  individual  who  contacts  the 
State  in  person  during  office  hours  to  make 
what  may  reasonably  be  interpreted  as  an 
oral  or  written  request  to  receive  financial 
assistance  shall  receive  and  shall  be  permit- 
ted to  file  an  application  form  on  the  same 
day  such  contact  is  first  made; 

(E)  provision  shall  be  made  for  telephone 
contact  by,  mail  delivery  of  forms  to  and 
mail  return  of  forms  by,  and  subsequent 
home  or  telephone  interview  with,  elderly 
individuals,  physically  or  mentally  handi- 
capped individuals,  and  individuals  other- 
wise unable  to  appear  in  person  solely  be- 
cause of  transportation  difficulties  and 
similar  hardships; 

(F)  a  family  may  be  represented  by  an- 
other person  if  the  other  person  has  clearly 
been  designated  as  the  representative  of 
such  family  for  that  purpose  and  the  repre- 
sentative is  an  adult  who  is  sufficiently 
aware  of  relevant  circumstances,  except 
that  the  State  may— 

(i)  restrict  the  number  of  families  who 
may  be  represented  by  such  person;  and 

(ii)  otherwise  establish  criteria  and  veri- 
fication standards  for  representation 
under  this  subparagraph;  and 

(G)  the  State  shall  provide  a  method  for 
reviewing  applications  to  participate  in  the 
Project  submitted  by,  and  distributing  as- 
sistance under  the  Project  to,  families  that 
do  not  reside  in  permanent  dwellings  or 
who  have  no  fixed  mailing  address. 
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(7)  Whenever  selection  for  participation  in 
the  Project  is  accomplished  by  assigning  fam- 
ilies that  are  determined  eligible  for  or  par- 
ticipating in  the  program  authorized  by  part 
A  of  title  IV  of  the  Social  Security  Act  or  the 
food  stamp  program— 

(A)  the  State  shall  provide  eligible  fami- 
lies assistance  under  the  Project  no  later 
than  benefits  would  have  been  provided  fol- 
lowing the  standards  established  under  the 
food  stamp  program;  and 

(B)  the  State  shall  ensure  that  assistance 
under  the  Project  is  provided  so  that  there 
is  no  interruption  in  benefits  for  families 
participating  in  the  program  under  part  A 
of  title  IV  of  the  Social  Security  Act  or  the 
food  stamp  program. 

(8)  Paragraphs  (IKB)  and  (8)  of  section 
2020(e)  of  this  title  shall  apply  with  respect 
to  applicants  and  participating  families  in  the 
same  manner  as  such  paragraphs  apply  with 
respect  to  applicants  and  participants  in  the 
food  stamp  program. 

(9)  Assistance  provided  under  the  Project 
shall  be  reduced  to  reflect  the  pro  rata  value 
of  any  coupons  received  under  the  food  stamp 
program  for  the  same  period. 

(lOKA)  The  State  shall  provide  each  family 
or  family  member  whose  participation  in  the 
Project  ends  and  each  family  whose  participa- 
tion is  terminated  with  notice  of  the  exist- 
ence of  the  food  stamp  program  and  the 
person  or  agency  to  contact  for  more  inf orma- 
ticm. 

(BKi)  Following  the  standards  specified  in 
subparagraph  (C),  the  State  shall  ensure  that 
benefits  under  the  food  stamp  program  are 
provided  to  participating  families  in  case  the 
Project  is  terminated  or  to  participating  fami- 
lies or  family  members  that  are  determined 
ineligible  for  the  Project  because  of  income, 
resources,  or  change  in  household  composi- 
tion, if  such  families  or  individuals  are  deter- 
mined eligible  for  the  food  stamp  program. 
Food  coupons  shall  be  issued  to  eligible  fami- 
lies and  individuals  described  in  this  clause 
retroactive  to  the  date  of  termination  from 
the  Project;  and 

(ii)  If  sections  256.031  through  256.036  of 
the  Miimesota  Statutes,  1989  Supplement,  or 
Minnesota  Laws  1989,  chapter  282,  article  5, 
section  130,  are  amended  to  reduce  or  elimi- 
nate benefits  provided  under  those  sections  or 
restrict  the  rights  of  Project  applicants  or 
participating  families,  the  State  shall  exclude 
from  the  Project  applicants  or  participating 
families  or  individuals  affected  by  such 
amendments  and  follow  the  standards  speci- 
fied in  subparagraph  (C),  except  that  the 
State  shall  continue  to  pay  from  State  funds 
an  amount  equal  to  the  food  assistance  por- 
tion to  such  families  and  individuals  until  the 
State  determines  eligibility  or  ineligibility  for 
the  food  stamp  program  or  the  family  or  indi- 
vidual has  failed  to  supply  the  needed  addi- 
ticmal  information  within  ten  days.  Food  cou- 
pons shall  be  provided  to  families  and  individ- 
uals excluded  from  the  Project  uncter  this 
clause  who  are  determined  eligible  for  the 
food  stamp  program  retroactive  to  the  date  of 
the  determination  of  eligibility.  The  Secre- 


tary shall  pay  to  the  State  the  value  of  the 
food  coupons  for  which  such  families  and  in- 
dividuals would  have  been  eligible  in  the  ab- 
sence of  food  assistance  payments  under  this 
clause  from  the  date  of  termination  from  the 
Project  to  the  date  food  coupons  are  provid- 
ed. 

(C)  Each  family  whose  Project  participation 
is  terminated  shall  be  screened  for  potential 
eligibility  for  the  food  stamp  program  and  if 
the  screening  indicates  potential  eligibility, 
the  family  or  family  member  shall  be  given  a 
specific  request  to  supply  all  additional  infor- 
mation needed  to  determine  such  eligibility 
and  assistance  in  completing  a  signed  food 
stamp  program  application  including  provi- 
sion of  any  relevant  information  obtained  by 
the  State  for  purpose  of  the  Project.  If  the 
family  or  family  member  supplies  such  addi- 
tional information  within  ten  days  after  re- 
ceiving the  request,  the  State  shall,  within 
five  days  after  the  State  receives  such  infor- 
mation, determine  whether  the  family  or 
family  member  is  eligible  for  the  food  stamp 
program.  Each  family  or  family  member  who 
is  determined  through  the  screening  or  other- 
wise to  be  ineligible  for  the  food  stamp  pro- 
gram shall  be  notified  of  that  determination. 

(11)  Section  2020(eK10)  of  this  title  shall 
apply  with  respect  to  applicant  and  partici- 
pating families  in  the  same  ms^iner  as  such 
paragraph  s^plies  with  respect  to  applicants 
and  participants  in  the  food  stamp  program, 
except  that  families  shall  be  given  notice  of 
any  action  for  which  a  hearing  is  available  in 
a  manner  consistent  with  the  notice  require- 
ments of  the  regulations  implementing  sec- 
tions 402(a)(4)  and  482(h)  of  the  Social  Secu- 
rity Act  [42  U.S.C.  602(a)(4),  682(h)]. 

(12)  For  each  fiscal  year,  the  Secretary 
shall  not  be  liable  for  any  costs  related  to  car- 
rying out  the  Project  in  excess  of  those  that 
the  Secretary  would  have  been  liable  for  had 
the  Project  not  been  implemented,  except  for 
costs  for  evaluating  the  Project,  but  shall 
adjust  for  the  full  amount  of  the  federal 
share  of  increases  or  decreases  in  costs  that 
result  from  changes  in  economic,  demograph- 
ic, and  other  conditions  in  the  State  based  on 
data  specific  to  the  State,  changes  in  eligibil- 
ity or  benefit  levels  authorized  by  this  chap- 
ter, or  changes  in  amoimts  of  Federal  f  imds 
available  to  States  and  localities  under  the 
food  stamp  program. 

(13)  The  State  shall  carry  out  the  food 
stamp  program  throughout  the  State  while 
the  State  carries  out  the  Project. 

(14)(A)  Except  as  provided  in  subparagraph 
(B),  the  State  will  carry  out  the  Project 
during  a  five-year  period  beginning  on  the 
date  the  first  family  receives  assistance  under 
the  Project. 
(B)  The  Project  may  be  terminated— 

(i)  by  the  State  one  hundred  and  eighty 
days  after  the  State  gives  notice  to  the  Sec- 
retary that  it  intends  to  terminate  the 
Project; 

(ii)  by  the  Secretary  one  hundred  and 
eighty  days  after  the  Secretary,  after  notice 
and  an  opportunity  for  a  hearing,  deter- 
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mines  that  the  State  materially  failed  to 
comply  with  this  section;  or 

(iii)  whenever  the  State  and  the  Secretary 
jointly  agree  to  terminate  the  Project. 

(15)  Not  more  than  six  thousand  families 
may  participate  in  the  Project  simultaneous- 
ly. 

(c)  Additional  terms  and  conditions  of  Project 

The  Project  shall  be  subject  to  the  following 
additional  terms  and  conditions: 

(1)  The  State  may  require  any  parent  in  a 
participating  family  to  participate  in  educa- 
tion, employment,  or  training  requirements 
unless  the  individual  is  a  parent  in  a  family 
with  one  parent  who— 

(A)  is  ill,  incapacitated,  or  sixty  years  of 
age  or  older; 

(B)  is  needed  in  the  home  because  of  the 
illness  or  incapacity  of  another  family 
member; 

(C)  is  the  parent  of  a  child  under  one  year 
of  age  and  is  personally  providing  care  for 
the  child; 

(D)  is  the  parent  of  a  child  under  six 
years  of  age  and  is  employed  or  participat- 
ing in  education  or  employment  and  train- 
ing services  for  twenty  or  more  hours  a 
week; 

(E)  works  thirty  or  more  hours  a  week  or, 
if  the  number  of  hours  worked  cannot  be 
verified,  earns  at  least  the  Federal  mini- 
mum hourly  wage  rate  multiplied  by  thirty 
per  week;  or 

(F)  is  in  the  second  or  third  trimester  of 
pregnancy. 

(2)  The  State  shall  not  require  any  parent 
of  a  child  under  six  years  of  age  in  a  partici- 
pating family  with  only  one  parent  to  be  em- 
ployed or  participate  in  education  or  employ- 
ment and  training  services  for  more  than 
twenty  hours  a  week. 

(3)  For  any  period  during  which  an  individ- 
ual required  to  participate  in  education,  em- 
ployment, or  training  requirements  fails  to 
comply  without  good  cause  with  a  require- 
ment imposed  by  the  State  under  paragraph 
(1),  the  amount  of  assistance  to  the  family 
under  the  Project  may  be  reduced  by  an 
amount  not  more  than  10  percent  of  the  as- 
sistance the  family  would  be  eligible  for  with 
no  income  other  than  that  from  the  Project. 

(d)  Funding 

(1)  If  an  application  submitted  under  subsec- 
tion (a)  of  this  section  complies  with  the  re- 
quirements specified  in  subsection  (b)  of  this 
section,  then  the  Secretary  shall-— 

(A)  approve  such  application;  and 

(B)  subject  to  subsection  (b)(12)  of  this  sec- 
tion from  the  funds  appropriated  under  this 
chapter  provide  grant  awards  and  pay  the 
State  each  calendar  quarter  f  or— 

(i)  the  cost  of  food  assistance  provided 
under  the  Project  equal  to  the  amoimt  that 
would  have  otherwise  been  issued  in  the 
form  of  coupons  under  the  food  stamp  pro- 
gram had  the  Project  not  been  implement- 
ed, as  estimated  under  a  methodology  satis- 
factory to  the  Secretary  after  negotiations 
with  the  State;  and 


(ii)  the  administrative  costs  incurred  by 
the  State  to  provide  food  assistance  under 
the  Project  that  are  authorized  under  sub- 
sections (a),  (g),  (h)(2),  and  (h)(3)  of  section 
2025  of  this  title  equal  to  the  amount  that 
otherwise  would  have  been  paid  under  such 
subsections  had  the  Project  not  been  imple- 
mented, as  estimated  under  a  methodology 
satisfactory  to  the  Secretary  after  negotia- 
tions with  the  State:  Provided,  That  pay- 
ments made  under  subsection  (g)  of  section 
2025  of  this  title  shall  equal  payments  that 
would  have  been  made  if  the  Project  had 
not  been  implemented. 

(2)  The  Secretary  shall  periodically  adjust 
payments  made  to  the  State  imder  paragraph 
(1)  to  reflect— 

(A)  the  cost  of  coupons  issued  to  individuals 
ineligible  for  the  Project  specified  in  subsec- 
tion (b)(3)(E)  of  this  section  in  excess  of  the 
amoimt  that  would  have  been  issued  to  such 
individuals  had  the  Project  not  been  imple- 
mented, as  estimated  under  a  methodology 
satisfactory  to  the  Secretary  after  negotia- 
tions with  the  State;  and 

(B)  the  cost  of  coupons  issued  to  families 
exercising  the  option  specified  in  subsection 
(b)(3)(D)(iii)  of  this  section  in  excess  of  the 
amount  that  would  have  been  issued  to  such 
individuals  had  the  Project  not  been  imple- 
mented, as  estimated  under  a  methodology 
satisfactory  to  the  Secretary  after  negotia- 
tions with  the  State. 

(3)  Payments  under  paragraph  (1)(B)  shall  in 
elude  adjustments,  as  estimated  under  a  meth- 
odology satisfactory  to  the  Secretary  after  ne- 
gotiations  with  the  State,  for  increases  or  de- 
creases in  the  costs  of  providing  food  assistance 
and  associated  administrative  costs  that  result 
from  changes  in  economic,  demographic,  or 
other  conditions  in  the  State  based  on  data  spe- 
cific to  the  State,  changes  in  eligibility  or  bene- 
fit levels  authorized  by  this  chapter,  and 
changes  in  or  additional  amounts  of  Federal 
funds  available  to  States  and  localities  under 
the  food  stamp  program. 

(e)  Waiver 

With  respect  to  the  Project,  the  Secretary 
shall  waive  compliance  with  any  requirement 
contained  in  this  chapter  (other  than  this  sec- 
tion) that,  if  applied,  would  prevent  the  State 
from  carrying  out  the  Project  or  effectively 
achieving  its  purpose. 

(f)  Project  audits 

The  Comptroller  General  of  the  United 
States  shall— 

(1)  conduct  periodic  audits  of  the  operation 
of  the  Project  to  verify  the  amounts  payable 
to  the  State  from  time  to  time  under  subsec- 
tion (d)  of  this  section;  and 

(2)  submit  to  the  Secretary,  the  Secretary 
of  Health  and  Human  Services,  the  Commit- 
tee on  Agriculture  of  the  House  of  Represent- 
atives, and  the  Committee  on  Agriculture, 
Nutrition,  and  Forestry  of  the  Senate  a 
report  describing  the  results  of  each  such 
audit. 
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(g)  Construction 

(1)  For  purposes  of  any  Federal,  State,  or 
local  law  other  than  part  A  of  title  IV  of  the 
Social  Security  Act  [42  U.S.C.  601  et  seq.]  or 
this  chapter— 

(A)  cash  assistance  provided  under  the 
Project  that  is  designated  as  food  assistance 
by  the  State  shaU  be  treated  in  the  same 
manner  as  coupon  allotments  under  the  food 
stamp  program  are  treated;  and 

(B)  participating  families  shaU  be  treated  in 
the  same  manner  as  participants  in  the  food 
stamp  program  are  treated. 

(2)  Nothing  in  this  section  shall— 

(A)  allow  pasnnents  made  to  the  State 
under  the  Project  to  be  less  than  the  amounts 
the  State  and  eligible  households  within  the 
State  would  have  received  tf  the  Project  had 
not  been  implemented;  or 

(B)  require  the  Secretary  to  incur  costs  as  a 
result  of  the  Project  in  excess  of  costs  that 
would  have  been  incurred  if  the  Project  had 
not  been  implemented,  except  for  costs  for 
evaluation. 

(h)  Quality  control 

Participating  families  shall  be  excluded  from 
any  sample  taken  for  purposes  of  making  any 
determination  under  section  2025(c)  of  this 
title.  For  purposes  of  establishing  the  total 
value  of  allotments  under  section  2025(c)(1)(C) 
of  this  title,  food  coupons  and  the  amoimt  of 
federal  liability  for  food  assistance  provided 
under  the  Project  as  limited  by  subsection 
(b)(12)  of  this  section  shall  be  treated  as  allot- 
ments issued  under  the  food  stamp  program. 
Payments  for  administrative  costs  incurred  by 
the  State  shall  be  included  for  purposes  of  es- 
tablishing the  adjustment  under  section 
2025(c)(1)(A)  of  this  title. 

(i)  Evaluation 

(1)  The  State  shall  develop  and  implement  a 
plan  for  an  independent  evaluation  designed  to 
provide  reliable  information  on  Project  impacts 
and  implementation.  The  evaluation  will  in- 
clude treatment  and  control  groups  and  will  in- 
clude random  assignment  of  families  to  treat- 
ment and  control  groups  in  an  urban  setting. 
The  evaluation  plan  shall  satisfy  the  evaluation 
concerns  of  the  Secretary  of  Agriculture  such 
as  effects  on  benefits  to  participants,  costs  of 
the  Project,  pajmient  accuracy,  administrative 
consequences,  any  reduction  in  welfare  depend- 
ency, any  reduction  in  total  assistance  pay- 
ments, and  the  consequences  of  cash  pasnnents 
on  household  expenditures,  and  food  consump- 
tion. The  evaluation  plan  shall  take  into  consid- 
eration the  evaluation  requirements  and  admin- 
istrative obligations  of  the  State.  The  evalua- 
tion will  measure  the  effects  of  the  Project  in 
regard  to  goals  of  increasing  family  income, 
prevention  of  long-term  dependency,  movement 
toward  self-support,  and  simplification  of  the 
welfare  system. 

(2)  The  State  shall  pay  50  percent  of  the  cost 
of  developing  and  implementing  such  plan  and 
the  Federal  Government  shall  pay  the  remain- 
der. 


(j)  DeHnitions 

For  purposes  of  this  section,  the  following 
definitions  apply: 

(1)  The  term  "family"  means  the  following 
individuals  who  live  together:  a  minor  child 
or  a  group  of  minor  children  related  to  each 
other  as  siblings,  half  siblings,  stepsiblings,  or 
adopted  siblings,  together  with  their  natural 
or  adoptive  parents,  or  their  caregiver. 
Family  also  includes  a  pregnant  woman  in  the 
third  trimester  of  pregnancy  with  no  chil- 
dren. 

(2)  The  term  "contract"  means  a  plan  to 
help  a  family  pursue  self-sufficiency,  based 
on  the  State's  assessment  of  the  family's 
needs  and  abilities  and  developed  with  a  pa- 
rental caregiver. 

(3)  The  term  "caregiver"  means  a  minor 
child's  natural  or  adoptive  parent  or  parents 
who  live  in  the  home  with  the  minor  child. 
For  purposes  of  determining  eligibility  for 
the  Project,  "caregiver"  also  means  any  of 
the  following  individuals  who  live  with  and 
provide  care  and  support  to  a  minor  child 
when  the  minor  child's  natural  or  adoptive 
parent  or  parents  do  not  reside  in  the  same 
home:  grandfather,  grandmother,  brother, 
sister,  stepfather,  stepmother,  stepbrother, 
stepsister,  uncle,  aunt,  first  cousin,  nephew, 
niece,  persons  of  preceding  generations  as  de- 
noted by  prefixes  of  "great"  or  "great-great" 
or  a  spouse  of  any  person  named  in  the  above 
groups  even  after  the  marriage  ends  by  death 
or  divorce. 

(4)  The  term  "State"  means  the  State  of 
Minnesota. 

(Pub.  L.  88-525,  §  22,  as  added  Pub.  L.  101-202, 
Dec.  6,  1989,  103  Stat.  1796,  and  amended  Pub. 
L.  102-237,  title  IX,  §  941(11).  Dec.  13,  1991,  105 
Stat.  1893.) 

References  in  Text 

The  Social  Security  Act,  referred  to  in  subsecs.  (a), 
(b)(2),  (3)(A),  (B)(ii),  (ill),  (C)(ii).  (iii).  (5),  (7),  and 
(g)(1),  is  act  Aug.  14,  1935,  ch.  531,  49  Stat.  620,  as 
amended.  Parts  A  and  F  of  title  IV  of  the  Social  Secu- 
rity Act  are  classified  generally  to  parts  A  (§601  et 
seq.)  and  F  (§  681  et  seq.),  respectively,  of  subchapter 
IV  of  chapter  7  of  Title  42,  The  Public  Health  and 
Welfare.  For  complete  classification  of  this  Act  to  the 
Code,  see  section  1305  of  Title  42  and  Tables. 

AMENDioarrs 

1991— Pub.  L.  102-237.  §  941(11)(A),  inserted  section 
catchline. 

Subsec.  (d)(2)(B).  Pub.  L.  102-237,  §941(11)(B),  sub- 
stituted "subsection  (b)(3)(D)(iii)"  for  "paragraph 
(b)(3)(D)(iii)". 

Subsec.  (h).  Pub.  L.  102-237,  §941(11)(C),  substitut- 
ed "subsection  (b)(12)"  for  "subsection  b(12)". 

Effective  Date  of  1991  Aaiendment 

Amendment  by  Pub.  L.  102-237  effective  and  to  be 
implemented  no  later  than  Feb.  1,  1992,  see  section 
1101(d)(1)  of  Pub.  L.  102-237,  set  out  as  a  note  under 
section  1421  of  this  title. 
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§2632.  Automated  data  processing  and  information 
retrieval  systems 

(a)  Standards  and  procedures  for  reviews 

(1)  Initial  reviews 

(A)  In  general 

Not  later  than  1  year  after  November  28, 
1996,  the  Secretary  shall  complete  a  review 
of  regulations  and  standards  (in  effect  on 
November  28,  1990)  for  the  approval  of  an 
automated  data  processing  and  information 
retrieval  system  maintained  by  a  State 
(hereinafter  in  this  section  referred  to  as  a 
"system")  to  determine  the  extent  to  which 
the  regulations  and  standards  contribute  to 
a  more  effective  and  efficient  program. 

(B)  Revision  of  regulations 

The  Secretary  shall  revise  regulations  (in 
effect  on  November  28,  1990)  to  take  into 
account  the  findings  of  the  review  conduct- 
ed under  sulH;>aragraph  (A). 

(C)  Inem^pomtion  of  existing  systems 

The  regulations  shall  require  States  to  in- 
corporate all  or  part  of  systems  in  use  else- 
where, imless  a  State  documents  that  the 
design  and  operation  of  an  alternative 
system  would  be  less  costly.  The  Secretary 
shall  establish  standards  to  define  the 
extent  of  modification  of  the  systems  for 
which  payments  will  be  made  under  either 
section  2025(a)  or  2025(g)  of  this  title. 

(D)  Implementation 

Proposed  systems  shall  meet  standards  es- 
tablished by  the  Secretary  for  timely  imple- 
mentation of  proper  changes. 

(E)  Cost  effectiveness 

Criteria  for  the  approval  of  a  system 
imder  section  2025(g)  of  this  title  shall  in- 
clude the  cost  effectiveness  of  the  proposed 
system.  On  implementation  of  the  approved 
system,  a  State  shall  document  the  actual 
cost  and  benefits  of  the  system. 

(2)  Operational  reviews 

The  Secretary  shall  conduct  such  reviews  as 
are  necessary  to  ensure  that  systems— 

(A)  comply  with  conditions  of  initial  fund- 
ing approvals;  and 

(B)  adequately  support  program  delivery 
in  compliance  with  this  chapter  and  regula- 
tions isisued  imder  this  chapter. 

(b)  Standards  for  approval  of  systems 

(1)  In  general 

After  conducting  the  review  required  under 
subsection  (a)  of  this  section,  the  Secretary 
shall  establish  standards  for  approval  of  sys- 
tems. 

(2)  Implementation 

A  State  shall  implement  the  standards  es- 
tablished by  the  Secretary  within  a  reasona- 
ble period  of  time,  as  determined  by  the  Sec- 
retary. 

(3)  Periodic  compliance  reviews 

The  Secretary  shall  conduct  appropriate 
periodic  reviews  of  systems  to  ensure  compli- 
ance with  the  standards  established  by  the 
Secretary. 


(c)  Report 

Not  later  than  October  1,  1993,  the  Secretary 
shall  report  to  the  Committee  on  Agriculture  of 
the  House  of  Representatives  and  the  Commit- 
tee on  Agriculture,  Nutrition,  and  Forestry  of 
the  Senate  on  the  extent  to  which  State  agen- 
cies have  developed  and  are  operating  effective 
systems  that  suiH>ort  food  stamp  program  deliv- 
ery in  compliance  with  this  chapter  and  regula- 
tions issued  under  this  chapter. 

(Pub.  L.  88-525,  §  23,  as  added  Pub.  L.  101-624, 
title  XVII,  §  1763(a),  Nov.  28,  1990,  104  Stat. 
3805.) 

CODIPICATION 

November  28.  1990.  referred  to  in  subsec.  (aKlKB), 
was  in  the  original  "the  date  of  enactment  of  this 
Act",  which  was  translated  as  meaning  the  date  of  en- 
actment of  Pub.  L.  101-624,  which  enacted  this  sec- 
tion, to  reflect  the  probable  intent  of  Congress. 

Section  Rsterred  to  in  OTHiai  Sections 

This  section  is  referred  to  in  section  2020  of  this 
title. 

CHAPTER  53— COTTON  RESEARCH  AND 
PROMOTION 

§  2101.  Congressional  declaration  of  policy 

Cotton  is  the  basic  natural  fiber  of  the 
Nation.  It  is  produced  by  many  individual  cot- 
tongrowers  throughout  the  various  cotton-pro- 
ducing States  of  the  Nation  and  also  outside 
the  United  States.  Cotton  moves  in  the  chan- 
nels of  interstate  and  foreign  ccmimerce  and 
such  cotton  which  does  not  move  in  such  chan- 
nels directly  biu"dens  or  affects  interstate  com- 
merce in  cotton  and  cotton  products.  The  effi- 
cient production  of  cotton  and  the  maintenance 
and  expansion  of  existing  markets  and  the  de- 
velopment of  new  or  improved  markets  and 
uses  is  vital  to  the  welfare  of  cottongrowers  and 
those  concerned  with  marketing,  using,  and 
processing  cotton  as  well  as  the  general  econo- 
my of  the  Nation.  The  great  inroads  on  the 
market  and  uses  for  cotton  which  have  been 
made  by  manmade  fibers  have  been  largely  the 
result  of  extensive  research  and  promotion 
which  have  not  been  effectively  matched  by 
cotton  research  and  promotion.  The  production 
and  marketing  of  cotton  by  numerous  individ- 
ual farmers  have  prevented  the  development 
and  carrying  out  of  adequate  and  coordinated 
programs  of  research  and  promotion  necessary 
to  the  maintenance  and  improvement  of  the 
competitive  position  of,  and  markets  for, 
cotton.  Without  an  effective  and  coordinated 
n^thod  for  assuring  co^^ierative  and  collective 
action  in  providing  for,  and  financing  such  pro- 
grams, individual  cotton  farmers  are  unable 
adequately  to  provide  or  obtain  the  research 
and  promotion  necessmr  to  maintain  and  im- 
prove markets  for  cotton. 

iSee  main  edition  for  text  of  second  par,1 

It  is  therefore  declared  to  be  the  policy  of  the 
Congress  and  the  purpose  of  this  chapter  that 
it  is  essential  in  the  public  interest  through  the 
exercise  of  the  powers  provided  herein,  to  au- 
thorize and  enable  the  establishment  of  an  or- 
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derly  procedure  for  the  development,  financing 
through  adequate  assessments  on  aU  cotton 
marketed  in  the  United  States  and  on  imports 
of  cotton,  and  carrying  out  an  effective  and 
continuous  coordinated  program  of  research 
and  promotion  designed  to  strengthen  cotton's 
competitive  position  and  to  maintain  and 
expand  domestic  and  foreign  markets  and  uses 
for  United  States  cotton. 

(As  amended  Pub.  L.  101-624,  title  XIX,  §  1991, 
Nov.  28, 1990, 104  Stat.  3909.) 

Amendments 

1990— Pub.  L.  101-624,  in  first  undesignated  par.,  in- 
serted **and  also  outside  the  United  States'',  struck  out 
"in  large  part"  before  "in  the  channels  of  interstate", 
"All  cotton  produced  in  the  United  States  is  in  the 
current  of  interstate  or  foreign  commerce  or  directly 
burdens,  obstructs,  or  affects  interstate  or  foreign 
commerce  in  cotton  and  cotton  products."  before  "The 
efficient  production",  and  "In  the  years  since  World 
War  II,  United  States  cotton  and  the  products  thereof 
have  been  confronted  with  intensive  competition,  both 
at  home  and  abroad,  from  foreign-grown  cotton  and 
from  other  fibers,  primarily  manmade  fibers."  after 
"economy  of  the  Nation.",  and  substituted  "The  great 
Inroads  on  the  market  and  uses  for"  for  "The  great  in- 
roads on  the  market  and  uses  for  United  States"  and. 
in  third  undesignated  par.,  substituted  "marketed"  for 
"harvested"  and  inserted  "and  on  imports  of  cotton". 

Short  Title  of  1990  Amendment 

Section  1990  of  Pub.  L.  101-624  provided  that:  "This 
subtitle  [subtitle  G  (§§  1990-1998)  of  title  XIX  of  Pub. 
L.  101-624.  amending  this  section  and  sections  2106  to 
2110  and  2116  of  this  title,  and  enacting  provisions  set 
out  as  a  note  under  section  2101  of  this  title]  may  be 
cited  as  the  'Cotton  Research  and  Promotion  Act 
Amendments  of  1990'." 

Reports  on  Implementation  and  Enforcement  of 
Cotton  Research  and  Promotion  Program 

Section  1998  of  title  XIX  of  Pub.  L.  101-624,  as 
amended  by  Pub.  L.  102-237.  title  VIII.  §  808(b).  Dec. 
13. 1991. 105  Stat.  1883.  provided  that: 

"(a)  In  General.— Not  later  than  1  year  after  the 
date  on  which  imports  are  subject  to  assessments 
under  this  subtitle  [see  Short  Title  of  1990  Amend- 
ment note  set  out  above]— 

"(1)  the  Secretary  of  Agriculture  shaU  prepare  a 
report  concerning  the  implementation  and  enforce- 
ment of  the  cotton  research  and  promotion  program, 
and  any  problems  that  may  have  arisen  in  the  imple- 
mentation and  enforcement  of  such  program;  and 

"(2)  the  Customs  Service  shall,  if  on  such  date  it 
has  any  role  in  the  implementation  or  enforcement 
of  such  assessments,  prepare  a  report  concerning 
such  implementation  and  enforcement  as  it  relates 
to  imports. 

"(b)  Comptroller  General  Report.— Not  prior  to 
the  date  that  occurs  3  years  after  the  date  on  which 
imports  are  subject  to  assessments  under  this  subtitle, 
the  ComptroUer  General  shaU  prepare  a  report  con- 
cerning the  administration  of  the  cotton  research  and 
promotion  program  as  it  relates  to  such  imports.  Such 
report  shall  be  submitted  not  later  than  6  months 
after  such  date,  and  include  an  analysis  of — 

"(1)  the  growth  in  the  United  States  market  for 
cotton  and  cotton  products,  with  particular  atten- 
tion provided  to  the  period  of  time  subsequent  to  the 
imposition  of  assessments  on  such  imports; 

"(2)  the  extent  to  which  import  restrictions,  such 
as  quotas,  on  imports  of  cotton  and  cotton-contain- 
ing products  have  permitted  or  prevented  importers 
from  benefiting  from  any  such  growth  in  the  United 
States  market;  and 

"(3)  the  relevant  United  States  international  obli- 
gations  applicable   under   trade   agreements   that 


relate  to  the  assessments  on  imports  of  cotton  and 

cotton  products  under  this  subtitle. 

"(c)  SuBiassiON.— The  reports  required  under  sub- 
sections (a)  and  (b)  shaU  be  submitted  to  the  Commit- 
tee on  Agriculture  and  the  Committee  on  Ways  and 
Means  of  the  House  of  Representatives,  and  the  Com- 
mittee on  Agriculture.  Nutrition,  and  Forestry  and  the 
Committee  on  Finance  of  the  Senate  not  later  than 
the  applicable  dates  referred  to  in  such  subsections. 

"(d)  Authorization  op  Appropriations.— There  are 
authorized  to  be  appropriated  such  f imds  as  may  be 
necessary  to  carry  out  this  section." 

§  2102.  Orders  of  Secretary  to  cotton  handlers 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2116  of  this 
title. 

§  2103.  Notice  and  hearing  upon  proposed  orders 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2104.  2107. 
2113  of  this  title. 

§  2104.  Finding  and  issuance  of  orders 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  In  section  2107  of  this 
title. 

§  2105.  Permissive  terms  and  conditions  in  orders 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2106.  2116  of 
this  title. 

§  2106.  Required  terms  and  conditions  in  orders 

Orders  issued  pursuant  to  this  chapter  shall 
contain  the  following  terms  and  conditions: 

(a)  Providing  for  the  establishment  and  selec- 
tion by  the  Secretary,  of  a  Cotton  Board,  and 
defining  its  powers  and  duties,  which  shall  in- 
clude only  the  powers: 

(1)  To  administer  such  order  in  accordance 
with  its  terms  and  provisions; 

(2)  To  make  rules  and  regulations  to  effec- 
tuate the  terms  and  provisions  of  such  order, 
including  the  designation  of  the  person  re- 
sponsible for  collecting  the  assessment; 

ISee  main  edition  for  text  ofiS)  and  (4)] 

(b)  Providing  that  the  Cotton  Board  shall  be 
composed  of  (1)  representatives  of  cotton  pro- 
ducers selected  by  the  Secretary,  from  nomina- 
tions submitted  by  eligible  producer  organiza- 
tions within  a  cotton-producing  State,  as  certi- 
fied pursuant  to  section  2113  of  this  title,  or,  if 
the  Secretary  determines  that  a  substantial 
nimiber  of  producers  are  not  members  of  or 
their  interests  are  not  represented  by  any  such 
eligible  producer  organizations,  from  nomina- 
tions made  by  producers  in  the  manner  author- 
ized by  the  Secretary,  so  that  the  representa- 
tion of  cotton  producers  on  the  Board  for  each 
cotton-producing  State  shall  reflect,  to  the 
extent  practicable,  the  proportion  which  that 
State's  marketings  of  cotton  bears  to  the  total 
marketings  of  cotton  in  the  United  States,  and 
(2)  when  imports  of  cotton  are  subject  to  an 
order,  an  appropriate  number  of  representa- 
tives, as  determined  by  the  Secretary,  of  im- 
porters of  cotton  on  which  assessments  are  paid 
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under  this  chapter.  Such  importer  representa- 
tives  shall  be  appointed  by  the  Secretary  after 
consultation  with  organizations  representing 
importers,  as  determined  by  the  Secretary. 
Each  cotton-producing  State  shall  be  entitled 
to  at  least  one  representative  on  the  Cotton 
Board. 

ISee  main  edition  for  text  ofic)  and  (d)] 

(e)(1)  Providing  that— 

(A)  the  producer  or  other  person  for  whom 
the  cotton  is  being  handled  shall  pay  to  the 
handler  of  such  cotton  designated  by  the 
Cotton  Board  pursuant  to  regulations  issued 
under  the  order; 

(B)  such  handler  shall  collect  from  the  pro- 
ducer or  other  person  for  whom  the  cotton, 
including  cotton  owned  by  the  handler,  is 
being  handled,  and  shall  pay  to  the  Cotton 
Board;  and 

(C)  each  importer  shall  pay  to  the  Cotton 
Board  on  imports  of  cotton, 

an  assessment  prescribed  by  the  order,  on  the 
basis  of  bales  of  cotton  handled  or  imported. 
The  assessment  shall  cover  such  expenses  and 
expenditures,  including  provision  for  a  reasona- 
ble reserve,  as  the  Secretary  finds  are  reasona- 
ble and  likely  to  be  incurred  by  the  Cotton 
Board  under  the  order,  during  any  period  speci- 
fied by  the  Secretary. 

(2)  The  order  shall  provide  for  reimbursing 
the  Secretary— 

(A)  for  expenses  not  to  exceed  $300,000  in- 
curred by  the  Secretary  in  connection  with 
any  referendum  conducted  imder  section  2107 
of  this  title;  and 

(B)  for  administrative  costs  incurred  by  the 
Secretary  for  supervisory  work  up  to  5  em- 
ployee years  after  an  order  or  amendment  to 
an  order  has  been  issued  and  made  effective. 

There  shall  also  be  included  in  the  order  a  pro- 
vision for  reimbursing  any  agency  of  the  Feder- 
al Government  that  assists  in  administering  the 
import  provisions  of  the  order  for  a  reasonable 
amount  of  the  expenses  incurred  by  that 
agency  in  connection  therewith. 

(3)  To  facilitate  the  collection  and  payment 
of  such  assessments,  the  Cotton  Board  may  des- 
ignate different  handlers  or  importers  or 
classes  of  handlers  or  importers  to  recognize 
differences  in  marketing  practices  or  proce- 
dures utilized  in  any  State  or  area,  except  that 
no  more  than  one  such  assessment  shall  be 
made  on  any  bale  of  cotton,  unless  specifically 
authorized  by  provisions  of  this  subsection. 

(4)  The  rate  of  assessment  prescribed  by  the 
order  shall  be  $1  per  bale  of  cotton  handled, 
supplemented  by  an  additional  per  bale  amoimt 
not  to  exceed  1  percent  of  the  value  of  cotton 
as  determined  by  the  Cotton  Board  and  the 
Secretary.  The  rate  of  assessment  on  imports  of 
cotton  shall  be  determined  in  the  same  manner 
as  the  rate  of  assessment  per  bale  of  cotton 
handled,  and  the  value  to  be  placed  on  cotton 
imports  for  the  purpose  of  determining  the  as- 
sessment on  such  imports  shall  be  established 
by  the  Secretary  in  a  fair  and  equitable 
manner.  The  Secretary  shall  establish  proce- 
dures to  ensure  that  the  upland  cotton  content 
of  imported  products  is  not  subject  to  more 
than  one  assessment  under  this  chapter. 


(5)  No  authority  under  this  chapter  may  be 
used  as  a  basis  to  advertise  or  solicit  votes  in 
any  referendum  relating  to  the  rate  of  assess- 
ment with  funds  collected  imder  this  chapter. 

(6)  The  Secretary  may  maintain  a  suit  against 
any  person  subject  to  the  order  for  the  collec- 
tion of  such  assessment,  and  the  several  district 
courts  of  the  United  States  are  hereby  vested 
with  jurisdiction  to  entertain  such  suits  regard- 
less of  the  amount  in  controversy.  The  reme- 
dies provided  in  this  section  shall  be  in  addition 
to,  and  not  exclusive  of,  the  remedies  provided 
for  elsewhere  in  this  chapter  or  now  or  here- 
after existing  at  law  or  in  equity. 

(7)  The  provisions  of  this  subsection  and  sub- 
section (b)  of  this  section  shall  not  apply  to  cot- 
tonseed and  the  products  derived  from  cotton- 
seed whether  domestically  produced  or  import- 
ed. 

(8)  The  provisions  of  this  subsection  relating 
to  importers  and  assessments  on  imports  of 
cotton  shall  be  effective  only  if  approved  in  a 
referendiun  as  provided  in  section  2107(b)  or 
2107(c)  of  this  title. 

iSee  main  edition  for  text  of  if)  to  ih)l 

(As  amended  Pub.  L.  101-624,  title  XIX,  §  1992, 
Nov.  28,  1990,  104  Stat.  3909;  Pub.  L.  102-237, 
title  VIII,  §  808(a)(1),  Dec.  13,  1991,  105  Stat. 
1883.) 

Amendments 

1991— Subsec.  (e)(4).  Pub.  L.  102-237  made  technical 
amendment  to  reference  to  this  chapter  to  correct 
error  in  corresponding  reference  in  original  act. 

1990— Subsec.  (a)(2).  Pub.  L.  101-624,  §  1992(1).  sub- 
stituted "person"  for  "handler"  and  struck  out  "pro- 
ducer" before  "assessment". 

Subsec.  (b).  Pub.  L.  101-624,  §  1992(2),  inserted  "(1)", 
and  substituted  ",  and  (2)  when  imports  of  cotton  are 
subject  to  an  order,  an  appropriate  number  of  repre- 
sentatives, as  determined  by  the  Secretary,  of  import- 
ers of  cotton  on  which  assessments  are  paid  under  this 
chapter.  Such  importer  representatives  shall  be  ap- 
pointed by  the  Secretary  after  consultation  with  orga- 
nizations representing  importers,  as  determined  by  the 
Secretary.  Each  cotton-producing  State  shall  be  enti- 
tled to  at  least  one  representative  on  the  Cotton 
Board."  for  ":  Providedy  however.  That  each  cotton- 
producing  State  shall  be  entitled  to  at  least  one  repre- 
sentative on  the  Cotton  Board.  The  Secretary  may  ap- 
point a  number  of  consumer  advisors  to  the  Cotton 
Board  not  to  exceed  15  per  centum  of  the  membership 
of  the  Cotton  Board.  The  Cotton  Board  shall  reim- 
burse the  consumer  advisors  for  expenses  incurred  in 
attending  meetings  of  the  Board  in  the  same  manner 
as  the  Cotton  Board  members," 

Subsec.  (e).  Pub.  L.  101-624,  §  1992(3),  amended 
subsec.  (e)  generally,  substituting  present  provisions 
for  provisions  relating  to  a  producer-paid  assessment 
at  a  rate  of  $1  per  bale,  with  a  possible  per-bale  sup- 
plement not  to  exceed  1  per  centum  of  the  value  of 
the  cotton,  along  with  other  provisions  relating  to  use 
of  assessment  funds,  ref erendums  and  procedures  con- 
cerning any  supplemental  assessments,  and  judicial 
action  to  collect  assessments. 

§  2107.  Referenda 

(a)   Referendum  and   cotton   producer  approval   of 
orders 

The  Secretary  shall  conduct  a  referendum 
among  persons  who,  during  a  representative 
period  determined  by  the  Secretary,  have  been 


Page  669 


TITLE  7-AGRICULTURE 


§2108 


engaged  in  the  production  of  cotton  for  the 
purpose  of  ascertaining  whether  the  issuance  of 
an  order  is  approved  or  favored  by  producers. 
No  order  issued  pursuant  to  this  chapter  shall 
be  effective  unless  the  Secretary  determines 
that  the  issuance  of  such  order  is  approved  or 
favored  by  not  less  than  two-thirds  of  the  pro- 
ducers voting  in  such  referendum,  or  by  the 
producers  of  not  less  than  two-thirds  of  the 
cotton  produced  during  the  representative 
period  by  producers  voting  in  such  ref  erendimi 
and  by  not  less  than  a  majority  of  the  produc- 
ers voting  in  such  referendum. 

(b)  Referendum  on  proposed  amendment  to  order  im- 

plementing provisions  of  1990  amendments  to 
this  chapter 

(1)  Notwithstanding  the  provisions  of  sections 
2103  and  2104  of  this  title,  not  later  than  150 
days  after  the  date  of  enactment  of  the  Cotton 
Research  and  Promotion  Act  Amendments  of 
1990  [November  28,  1990],  and  after  notice  and 
opportunity  for  public  comment,  the  Secretary 
shall  issue  a  proposed  amendment  to  the  order 
implementing  the  provisions  of  such  Act,  which 
shall  become  effective  as  provided  in  paragraph 
(2). 

(2)  Notwithstanding  the  provisions  of  subsec- 
tion (a)  of  this  section,  the  Secretary  shall, 
within  a  period  not  to  exceed  8  months  after 
November  28,  1990,  conduct  a  referendum 
among  persons  who  have  been  cotton  producers 
during  a  representative  period,  as  determined 
by  the  Secretary,  and  persons  who  are  import- 
ers of  cotton  and  who,  during  a  12-month 
period  ending  not  later  than  90  days  prior  to 
the  conduct  of  the  referendum  under  this  sec- 
tion imported  a  quantity  of  cotton  in  excess  of 
the  de  minimis  quantity  (if  any)  established  by 
the  Secretary  under  section  2116(c)(2)  of  this 
title,  for  the  purpose  of  ascertaining  if  a  major- 
ity of  those  voting  approve  the  proposed 
amendment  to  the  order  issued  by  the  Secre- 
tary under  paragraph  (1).  The  Secretary  shall 
announce  the  results  of  the  referendum  within 
30  days  after  the  date  of  such  referendum.  If 
the  amendment  is  approved  in  the  referendum, 
within  a  period  not  to  exceed  90  days  from  the 
date  of  announcement  of  the  results  of  such 
referendum,  the  Secretary  shall  publish  the 
amendment  to  the  order  and  regulations  imple- 
menting the  amendment  provided  for  in  this 
subsection. 

(c)  Future  referendums  every  five  years  or  by  request 

of  cotton  producers  and  importers 

(1)  Notwithstanding  the  provisions  of  sections 
2103  and  2104  of  this  title,  once  every  five  years 
after  the  date  of  the  referendum  provided  for 
imder  subsection  (b)  of  this  section,  the  Secre- 
tary shall  conduct  a  review  to  ascertain  wheth- 
er a  referendum  is  needed  to  determine  wheth- 
er producers  and  importers  favor  continuation 
of  the  amendment  to  the  order  provided  for  in 
the  Cotton  Research  and  Promotion  Act 
Amendments  of  1990  if  such  amendment  is 
then  in  effect  or,  if  such  an  amendment  is  not 
in  effect,  whether  they  favor  approval  of  such 
amendment.  The  Secretary  shall  make  a  public 
announcement  of  the  results  of  the  review 
within  60  days  after  each  fifth  anniversary  date 
of  the  referendum  provided  for  under  subsec- 


tion (b)  of  this  section.  If  the  Secretary  deter- 
mines to  provide  for  such  a  referendiun,  the 
Secretary  shall  conduct  the  referendum  within 
12  months  after  a  public  announcement  of  the 
determination  to  conduct  the  referendum. 

(2)  If  the  Secretary  does  not  provide  for  such 
a  referendum  on  the  Secretary's  own  initiative, 
the  Secretary  shall  conduct  such  a  referendiun 
upon  the  request  of  10  percent  or  more  of  the 
nimiber  of  cotton  producers  and  importers 
voting  in  the  most  recent  referendum,  except 
that,  in  counting  such  requests  for  a  referen- 
dum, not  more  than  20  percent  of  such  requests 
may  be  from  producers  from  any  one  State  or 
importers  of  cotton.  Producers  and  importers 
may  sign  up  to  request  such  a  referendum  at 
the  coimty  office  of  the  Agricultural  Stabiliza- 
tion and  Conservation  Service,  or  county  exten- 
sion agent,  or  by  mailing  such  a  request  to  the 
Secretary,  as  prescribed  in  regulations.  The 
sign-up  period  shall  be  for  a  period  not  to 
exceed  90  days,  shall  commence  60  days  after 
the  Secretary  makes  a  public  announcement  of 
a  determination  not  to  provide  for  a  referen- 
dum on  the  Secretary's  own  initiative,  and  shall 
be  publicized  by  the  Secretary  and  the  Cotton 
Board  immediately  after  such  public  announce- 
ment. The  referendum  shall  be  held  within  12 
months  after  the  end  of  the  sign-up  period,  if 
requested  by  the  requisite  number  of  persons. 

(3)  The  amendment  to  the  order  provided  for 
in  this  subsection  shall  not  be  effective  if  it  is 
disapproved  by  a  majority  of  cotton  producers 
and  importers  of  cotton  voting  in  the  referen- 
diun. 

(As  amended  Pub.  L.  101-624,  title  XIX,  §  1993, 
Nov.  28,  1990,  104  Stat.  3911;  Pub.  L.  102-237, 
title  VIII,  §  808(a)(2),  Dec.  13,  1991,  105  Stat. 
1883.) 

References  in  Text 

The  Cotton  Research  and  Promotion  Act  Amend- 
ments of  1990,  referred  to  in  subsecs.  (b)(1)  and  (c)(1), 
is  subtitle  G  [§§  1990-19983  of  title  XIX  of  Pub.  L. 
101-624,  Nov.  28,  1990,  104  Stat.  3909,  which  amended 
sections  2101,  2106  to  2110,  and  2116  of  this  title  and 
enacted  provisions  set  out  as  notes  under  section  2101 
of  this  title.  For  complete  classification  of  this  Act  to 
the  Code,  see  Short  Title  of  1990  Amendment  note  set 
out  under  section  2101  of  this  title  and  Tables. 

Amendments 

1991— Subsec.  (b)(2).  Pub.  L.  102-237  made  technical 
amendment  to  reference  to  section  2116(c)(2)  of  this 
title  to  correct  error  in  corresponding  reference  in 
original  act. 

1990— Pub.  L.  101-624  designated  existing  provisions 
as  subsec.  (a)  and  added  subsecs.  (b)  and  (c). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2106.  2109, 
2110  of  this  title. 

§  2108.  Suspension  and  termination  of  orders 

iSee  main  edition  for  text  of  ia)! 

(b)  Suspension  or  termination  resulting  from  referen- 
dum with  cotton  producers  and  importers 

The  Secretary  may  conduct  a  referendum  at 
any  time,  and  shall  hold  a  referendimi  on  re- 
quest of  a  niunber  of  producers  and  importers 


§2109 


TITLE  7-AGRICULTURE 


Page  670 


(if  subject  to  the  order)  equivalent  to  at  least  10 
percent  of  those  persons  voting  in  the  most 
recent  referendum,  to  determine  whether 
cotton  producers  and  importers  subject  to  the 
order  favor  the  termination  or  suspension  of 
the  order,  except  that  in  coimting  such  re- 
quests for  a  ref erendiun,  not  more  than  20  per- 
cent of  such  requests  may  be  from  producers 
from  any  one  State  or  importers  of  cotton  (if 
subject  to  the  order).  The  Secretary  shall  sus- 
pend or  terminate  the  order  at  the  end  of  the 
marketing  year,  as  defined  in  the  order,  when- 
ever the  Secretary  determines  suspension  or 
termination  of  the  order  is  approved  by  a  ma- 
jority of  producers  and  importers  (subject  to 
the  order)  voting  in  the  referendum  who, 
during  a  representative  period  determined  by 
the  Secretary,  have  been  engaged  in  the  pro- 
duction and  importation  of  cotton  and  who  pro- 
duced and  imported  more  than  50  percent  of 
the  volume  of  cotton  produced  and  imported  by 
those  voting  in  the  referendum. 

iSee  main  edition  for  text  ofic)! 

(As  amended  Pub.  L.  101-624,  title  XIX,  §  1994, 
Nov.  28,  1990,  104  Stat.  3912.) 

Amendbcents 

1990--Subsec.  (b).  Pub.  L.  101-624  amended  subsec. 
(b)  generally.  Prior  to  amendment,  subsec,  (b)  read  as 
foUows:  "The  Secretary  may  conduct  a  referendum  at 
any  time,  and  shall  hold  a  referendum  on  request  of 
10  per  centum  or  more  of  the  number  of  cotton  pro- 
ducers voting  in  the  referendum  approving  the  order, 
to  determine  whether  cotton  producers  favor  the  ter- 
mination or  suspension  of  the  order,  and  he  shaU  sus- 
pend or  terminate  such  order  at  the  end  of  the  mar- 
keting year,  as  defined  in  the  order,  whenever  he  de- 
termines that  suspension  or  termination  of  the  order 
is  approved  or  favored  by  a  majority  of  the  producers 
of  cotton  voting  in  such  referendum  who,  during  a 
representative  period  determined  by  the  Secretary, 
have  been  engaged  in  the  production  of  cotton,  and 
who  produced  more  than  50  per  centum  of  the  volume 
of  the  cotton  produced  by  the  cotton  producers  voting 
in  the  referendiun." 

§  2109.  Provisions  applicable  to  amendments 

(a)  Provisions  applicable  to  amendments  to  orders 
Except  as  provided  in  subsection  (b)  of  this 

section,  the  provisions  of  this  chapter  applica- 
ble to  orders  shall  be  applicable  to  amendments 
to  orders. 

(b)  Approval  of  amendments  by  cotton  producers  and 

importers 
No  amendment  to  an  order  issued  imder  this 
chapter  shall  be  effective  unless  the  Secretary 
determines  that— 

(1)  with  respect  to  an  amendment  referred 
to  in  subsection  (b)  or  (c)  of  section  2107  of 
this  title,  the  amendment  is  approved  by  pro- 
ducers and  importers  of  cotton  as  provided  in 
such  section;  or 

(2)  with  respect  to  any  other  amendment, 
that  the  amendment  is  approved  by  a  majori- 
ty of  cotton  producers  and  importers  subject 
to  the  order  voting  in  the  referendum. 

(c)  Disapproval   of  any   amendment  to   order   not 
deemed  to  invalidate  such  order 

The  disapproval  of  any  amendment  to  an 
order  issued  under  this  chapter  shall  not  be 
deemed  to  invalidate  such  order. 


(As  amended  Pub.  K  101-624,  title  XIX,  §  1995, 
Nov.  28,  1990,  104  Stat.  3912;  Pub.  L.  102-237, 
title  VIII,  §  808(a)(3),  Dec.  13,  1991,  105  Stat. 
1883.) 

Amendbcents 

1991--Subsec.  (b)(1).  Pub.  L.  102-237  substituted 
"subsection  (b)  or  (c)  of  section  2107"  for  'section 
2107(b)  or  2107(c)". 

1990— Pub.  L.  101-624  amended  section  generaUy, 
Prior  to  amendment,  section  read  as  follows:  'The  pro- 
visions of  this  chapter  applicable  to  orders  shall  be  ap- 
plicable to  amendments  to  orders." 

§  2110.  Refund  of  producer  assessments 

(a)  Notwithstanding  any  other  section  of  this 
chapter  and  except  as  provided  in  subsection 
(b)  of  this  section,  any  cotton  producer  against 
whose  cotton  any  assessment  is  made  and  col- 
lected from  him  under  the  authority  of  this 
chapter  and  who  is  not  in  favor  of  supporting 
the  research  and  promotion  program  as  provid- 
ed for  herein  shall  have  the  right  to  demand 
and  receive  from  the  Cotton  Board  a  refimd  of 
such  assessment:  Provided,  That  such  demand 
shall  be  made  personally  by  such  producer  in 
accordance  with  regulations  and  on  a  form  and 
within  a  time  period  prescribed  by  the  Board 
and  approved  by  the  Secretary,  but  in  no  event 
less  than  ninety  days,  and  upon  submission  of 
proof  satisfactory  to  the  Board  that  the  pro- 
ducer paid  the  assessment  for  which  refimd  is 
sought,  and  any  such  refund  shall  be  made 
within  sixty  days  after  demand  therefor. 

(b)  The  right  of  a  producer  to  demand  a 
refund  under  subsection  (a)  of  this  section  shall 
terminate  if  the  proposed  amendment  of  the 
order  implementing  the  Cotton  Research  and 
Promotion  Amendments  Act  of  1990  is  ap- 
proved  in  the  referendum  provided  for  under 
section  2107  of  this  title.  Such  right  shall  termi- 
nate 30  days  after  the  date  the  Secretary  an- 
nounces the  results  of  such  referendum  if  such 
proposed  amendment  is  approved.  Such  right 
shall  be  reinstated  if  the  amendment  should  be 
disapproved  in  any  subsequent  referendum. 

(As  amended  Pub.  L.  101-624,  title  XIX,  §  1996, 
Nov.  28,  1990,  104  Stat.  3912;  Pub.  L.  102-237, 
title  VIII,  §  808(a)(4),  Dec,  13,  1991,  105  Stat. 
1883.) 

References  in  Text 

The  Cotton  Research  and  Promotion  Amendments 
Act  of  1990,  referred  to  in  subsec.  (b),  probably  means 
the  Cotton  Research  and  Promotion  Act  Amendments 
of  1990,  subtitle  G  C§§  1990-19983  of  title  XIX  of  Pub. 
L.  101-624,  Nov.  28,  1990,  104  Stat.  3909,  which  amend- 
ed sections  2101.  2106  to  2110.  and  2116  of  this  title 
and  enacted  provisions  set  out  as  notes  under  section 
2101  of  this  title.  For  complete  classification  of  this 
Act  to  the  Code,  see  Short  Title  of  1990  Amendment 
note  set  out  under  section  2101  of  this  title  and 
Tables. 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-237  inserted  "of  this 
chapter"  after  "any  other  section*'  and  struck  out  "of 
this  chapter,*'  before  "any  cotton  producer", 

1990— Pub.  L.  101-624  designated  existing  provisions 
as  subsec.  (a),  substituted  "Notwithstanding  any  other 
section  and  except  as  provided  in  subsection  (b)  of  this 
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section,"  for  ''Notwithstanding  any  other  provision", 
and  added  subsec.  (b). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2106,  2116  of 
this  title. 

§  2116.  Definitions 
As  used  in  this  chapter: 

ISee  main  edition  for  text  of  (a)  and  (&)] 

(c)  The  term  "cotton"  means  (1)  all  upland 
cotton  harvested  in  the  United  States,  and, 
except  as  used  in  section  2106(e)  of  this  title,  in- 
cludes cottonseed  of  such  cotton  and  the  prod- 
ucts derived  from  such  cotton  and  its  seed  and 
(2)  imports  of  upland  cotton  including  the 
upland  cotton  content  of  the  products  derived 
from  upland  cotton  (other  than  industrial  prod- 
ucts as  defined  by  the  Secretary).  The  term 
"cotton"  shall  not,  however,  include  any  entry 
of  imported  cotton  by  an  importer  that  has  a 
value  or  weight  less  than  any  de  minimis  figure 
as  established  in  accordance  with  regulations 
issued  by  the  Secretary.  Any  de  minimis  figure 
as  established  under  this  paragraph  shall  be 
such  as  to  minimize  the  burden  in  administer- 
ing the  assessment  provision  but  still  provide 
for  the  maximum  participation  of  imports  of 
cotton  in  the  assessment  provisions  of  this 
chapter. 

(d)  The  term  "handler"  means  any  person 
who  handles  cotton  or  cottonseed  or,  for  the 
purposes  of  sections  2102,  2105(c),  and  2112  of 
this  title,  any  person  who  imports  cotton,  in- 
cluding de  minimis  amounts  of  cotton  described 
in  subsection  (c)  of  this  section,  in  the  manner 
specified  in  the  order  or  in  the  rules  and  regula- 
tions issued  thereunder. 

iSee  main  edition  for  text  ofie)  to  (p)] 

(h)(1)  The  term  "importer"  means  any  person 
who  enters,  or  withdraws  from  warehouse, 
cotton  for  consumption  in  the  customs  territory 
of  the  United  States. 

(2)  The  term  "import"  means  any  such  entry. 

(As  amended  Pub.  L.  101-624,  title  XIX,  §  1997, 
Nov.  28, 1990. 104  Stat.  3913.) 

Amendments 

1990~Subsec.  (c).  Pub.  L.  101-624,  §  1997(1),  desig- 
nated existing  provisions  as  cl.  (1)  and  added  cl.  (2). 

Subsec.  (d).  Pub.  L.  101-624,  §  1997(2),  inserted  "or, 
for  the  purposes  of  sections  2102,  2105(c),  and  2112  of 
this  title,  any  person  who  imports  cotton,  including  de 
minimis  amoimts  of  cotton  described  in  subsection  (c) 
of  this  section,"  after  "cottonseed". 

Subsec.  (h).  Pub.  L.  101-624,  §  1997(3),  added  subsec. 
(h). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2107  of  this 
title. 

CHAPTER  54— TRANSPORTATION,  SALE,  AND 
HANDLING  OF  CERTAIN  ANIMALS 


Sec. 


2159. 


Sec. 
2158. 


Protection  of  pets. 

(a)  Holding  period. 

(b)  Certification. 


(c)  Enforcement. 

(d)  Regulation. 

Authority  to  apply  for  injimctions. 

(a)  Request. 

(b)  Issuance. 


§  2146.  Administration  and  enforcement  by  Secretary 
ISee  main  edition  for  text  ofia)  and  (6)3 

(c)  Procedures 

For  the  efficient  administration  and  enforce- 
ment of  this  chapter  and  the  regulations  and 
standards  promulgated  imder  this  chapter,  the 
provisions  (including  penalties)  of  sections  46, 
48,  49  and  50  of  title  15  (except  paragraph  (c) 
through  (h)  of  section  46  and  the  last  para- 
graph of  section  49  ^  of  title  15),  and  the  provi- 
sions of  Title  II  of  the  Organized  Crime  Con- 
trol Act  of  1970,  are  made  applicable  to  the  ju- 
risdiction, powers,  and  duties  of  the  Secretary 
in  administering  and  enforcing  the  provisions 
of  this  chapter  and  to  any  person,  firm,  or  cor- 
poration with  respect  to  whom  such  authority 
is  exercised.  The  Secretary  may  prosecute  any 
inquiry  necessary  to  his  duties  under  this  chap- 
ter in  any  part  of  the  United  States,  including 
any  territory,  or  possession  thereof,  the  District 
of  Columbia,  or  the  Commonwealth  of  Puerto 
Rico.  The  powers  conferred  by  said  sections  49 
and  50  of  title  15  on  the  district  courts  of  the 
United  States  may  be  exercised  for  the  pur- 
poses of  this  chapter  by  any  district  court  of 
the  United  States.  The  United  States  district 
courts,  the  District  Court  of  Guam,  the  District 
Coiut  of  the  Virgin  Islands,  the  highest  court 
of  American  Samoa,  and  the  United  States 
courts  of  the  other  territories,  are  vested  with 
jurisdiction  specifically  to  enforce,  and  to  pre- 
vent and  restrain  violations  of  this  chapter,  and 
shall  have  jurisdiction  in  all  other  kinds  of 
cases  arising  under  this  chapter,  except  as  pro- 
vided in  section  2149(c)  of  this  title. 

(As    amended    Pub.    L.    101-624,    title    XXV, 
§  2503(1),  Nov.  28, 1990, 104  Stat.  4066.) 

References  in  Text 

The  last  paragraph  of  section  49  of  title  15,  referred 
to  in  subsec.  (c),  which  related  to  immunity  of  wit- 
nesses, was  repealed  by  section  211  of  Pub.  L.  91-452, 
Oct.  15, 1970,  title  II.  84  Stat.  929.  For  provisions  relat- 
ing to  immunity  of  witnesses,  see  section  6001  et  seq. 
of  Title  18,  Crimes  and  Criminal  Procedure. 

Amendments 

1990— Subsec.  (c).  Pub.  L.  101-624  inserted  "and  the 
regulations  and  standards  promulgated  under  this 
chapter"  after  first  reference  to  "this  chapter". 

§  2149.  Violations  by  licensees 

iSee  main  edition  for  text  of  (a)  to  (c)] 

(d)  Criminal  penalties  for  violation;  initial  prosecu- 
tion brought  before  United  States  magistrate 
judges;  conduct  of  prosecution  by  attorneys  of 
United  States  Department  of  Agriculture 

Any  dealer,  exhibitor,  or  operator  of  an  auc- 
tion sale  subject  to  section  2142  of  this  title. 


1  See  References  in  Text  note  below. 
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who  knowingly  violates  any  provision  of  this 
chapter  shall,  on  conviction  thereof,  be  subject 
to  imprisonment  for  not  more  than  1  year,  or  a 
fine  of  not  more  than  $2,500,  or  both.  Prosecu- 
tion of  such  violations  shall,  to  the  maximum 
extent  practicable,  be  brought  initially  before 
United  States  magistrate  judges  as  provided  in 
section  636  of  title  28,  and  sections  3401  and 
3402  of  title  18,  and,  with  the  consent  of  the  At- 
torney General,  may  be  conducted,  at  both  trial 
and  upon  appeal  to  district  court,  by  attorneys 
of  the  United  States  Department  of  Agricul- 
ture. 

(As  amended  Pub.  L.  101-650,  title  III,  §  321, 
Dec.  1, 1990, 104  Stat.  5117.) 

Change  of  Name 

"United  States  magistrate  judges"  substituted  for 
"United  States  magistrates"  in  subsec.  (d)  pursuant  to 
section  321  of  Pub.  L.  101-650,  set  out  as  a  note  under 
section  631  of  Title  28,  Judiciary  and  Judicial  Proce- 
dure. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2146,  2158, 
2159  of  this  title. 

§  2156.  Animal  fighting  venture  prohibition 

ISee  main  edition  for  text  of  (a)  to  (e)] 

(f)  Investigation  of  violations  by  Secretary;  assistance 
by  other  Federal  agencies;  issuance  of  search 
warrant;  forfeiture;  costs  recoverable  in  forfeit- 
ure or  civil  action 

The  Secretary  or  any  other  person  authorized 
by  him  shall  make  such  investigations  as  the 
Secretary  deems  necessary  to  determine  wheth- 
er any  person  has  violated  or  is  violating  any 
provision  of  this  section,  and  the  Secretary  may 
obtain  the  assistance  of  the  Federal  Bureau  of 
Investigation,  the  Department  of  the  Treasury, 
or  other  law  enforcement  agencies  of  the 
United  States,  and  State  and  local  governmen- 
tal agencies,  in  the  conduct  of  such  investiga- 
tions, under  cooperative  agreements  with  such 
agencies.  A  warrant  to  search  for  and  seize  any 
animal  which  there  is  probable  cause  to  believe 
was  involved  in  any  violation  of  this  section 
may  be  issued  by  any  judge  of  the  United 
States  or  of  a  State  court  of  record  or  by  a 
United  States  magistrate  judge  within  the  dis- 
trict wherein  the  animal  sought  is  located.  Any 
United  States  marshal  or  any  person  author- 
ized under  this  section  to  conduct  investiga- 
tions may  apply  for  and  execute  any  such  war- 
rant, and  any  animal  seized  under  such  a  war- 
rant shall  be  held  by  the  United  States  marshal 
or  other  authorized  person  pending  disposition 
thereof  by  the  court  in  accordance  with  this 
subsection.  Necessary  care  including  veterinary 
treatment  shall  be  provided  while  the  animals 
are  so  held  in  custody.  Any  animal  involved  in 
any  violation  of  this  section  shall  be  liable  to  be 
proceeded  against  and  forfeited  to  the  United 
States  at  any  time  on  complaint  filed  in  any 
United  States  district  court  or  other  court  of 
the  United  States  for  any  jurisdiction  in  which 
the  animal  is  found  and  upon  a  judgment  of 
forfeiture  shall  be  disposed  of  by  sale  for  lawful 
purposes  or  by  other  humane  means,  as  the 
court  may  direct.  Costs  incurred  by  the  United 


States  for  care  of  animals  seized  and  forfeited 
under  this  section  shall  be  recoverable  from  the 
owner  of  the  animals  if  he  appears  in  such  for- 
feiture proceeding  or  in  a  separate  civil  action 
brought  in  the  jurisdiction  in  which  the  owner 
is  found,  resides,  or  transacts  business. 

iSee  main  edition  for  text  ofig)  and  ih)l 

(As  amended  Pub.  L.  101-650,  title  III,  §  321, 
Dec.  1, 1990, 104  Stat.  5117.) 

Change  of  Name 

"United  States  magistrate  judge"  substituted  for 
"United  States  magistrate"  in  subsec.  (f )  pursuant  to 
section  321  of  Pub.  L.  101>650,  set  out  as  a  note  under 
section  631  of  Title  28,  Judiciary  and  Judicial  Proce- 
dure. 

§  2158.  Protection  of  pets 

(a)  Holding  period 

(1)  Requirement 

In  the  case  of  each  dog  or  cat  acquired  by 
an  entity  described  in  paragraph  (2),  such 
entity  shall  hold  and  care  for  such  dog  or  cat 
for  a  period  of  not  less  than  five  days  to 
enable  such  dog  or  cat  to  be  recovered  by  its 
original  owner  or  adopted  by  other  individ- 
uals before  such  entity  sells  such  dog  or  cat 
to  a  dealer. 

(2)  Entities  described 

An  entity  subject  to  paragraph  (1)  is— 

(A)  each  State,  coimty,  or  city  owned  and 
operated  pound  or  shelter; 

(B)  each  private  entity  established  for  the 
purpose  of  caring  for  animals,  such  as  a 
humane  society,  or  other  organization  that 
is  under  contract  with  a  State,  county,  or 
city  that  operates  as  a  pound  or  shelter  and 
that  releases  animals  on  a  volimtary  basis; 
and 

(C)  each  research  facility  licensed  by  the 
Department  of  Agriculture. 

(b)  Certification 

(1)  In  general 

A  dealer  may  not  sell,  provide,  or  make 
available  to  any  individual  or  entity  a  random 
source  dog  or  cat  unless  such  dealer  provides 
the  recipient  with  a  valid  certification  that 
meets  the  requirements  of  paragraph  (2)  and 
indicates  compliance  with  subsection  (a)  of 
this  section. 

(2)  Requirements 

A  valid  certification  shall  contain— 

(A)  the  name,  address,  and  Department  of 
Agriculture  license  or  registration  number 
(if  such  number  exists)  of  the  dealer; 

(B)  the  name,  address.  Department  of  Ag- 
riculture license  or  registration  number  (if 
such  number  exists),  and  the  signature  of 
the  recipient  of  the  dog  or  cat; 

(C)  a  description  of  the  dog  or  cat  being 
provided  that  shall  include— 

(i)  the  species  and  breed  or  type  of  such; 
(ii)  the  sex  of  such; 

(iii)  the  date  of  birth  (if  known)  of  such; 
(iv)  the  color  and  any  distinctive  mark- 
ing of  such;  and 
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(V)  any  other  information  that  the  Sec- 
retary by  regulation  shall  determine  to  be 
appropriate; 

(D)  the  name  and  address  of  the  person, 
poimd,  or  shelter  from  which  the  dog  or  cat 
was  purchased  or  otherwise  acquired  by  the 
dealer,  and  an  assurance  that  such  person, 
pound,  or  shelter  was  notified  that  such  dog 
or  cat  may  be  used  for  research  or  educa- 
tional purposes; 

(E)  the  date  of  the  purchase  or  acquisi- 
tion referred  to  in  subparagraph  (D); 

(P)  a  statement  by  the  poimd  or  shelter 
(if  the  dealer  acquired  the  dog  or  cat  from 
such)  that  it  satisfied  the  requirements  of 
subsection  (a)  of  this  section;  and 

(G)  any  other  information  that  the  Secre- 
tary of  Agriculture  by  regulation  shall  de- 
termine appropriate. 

(3)  Records 

The  original  certification  required  imder 
paragraph  (1)  shall  accompany  the  shipment 
of  a  dog  or  cat  to  be  sold,  provided,  or  other- 
wise made  available  by  the  dealer,  and  shall 
be  kept  and  maintained  by  the  research  facili- 
ty for  a  period  of  at  least  one  year  for  en- 
forcement purposes.  The  dealer  shall  retain 
one  copy  of  the  certification  provided  imder 
this  paragraph  for  a  period  of  at  least  one 
year  for  enforcement  purposes. 

(4)  Transfers 

In  instances  where  one  research  facility 
transfers  animals  to  another  research  facility 
a  copy  of  the  certificate  must  accompany 
such  transfer. 

(5)  Modification 

Certification  requirements  may  be  modified 
to  reflect  technological  advances  in  identifica- 
tion techniques,  such  as  microchip  technolo- 
gy, if  the  Secretary  determines  that  adequate 
information  such  as  described  in  this  section, 
will  be  collected,  transferred,  and  maintained 
through  such  technology. 

(c)  Enforcement 

(1)  In  general 

Dealers  who  fail  to  act  according  to  the  re- 
quirements of  this  section  or  who  include 
false  information  in  the  certification  required 
under  subsection  (b)  of  this  section,  shall  be 
subject  to  the  penalties  provided  for  under 
section  2149  of  this  title. 

(2)  Subsequent  violations 

Any  dealer  who  violates  this  section  more 
than  one  time  shall  be  subject  to  a  fine  of 
$5,000  per  dog  or  cat  acquired  or  sold  in  viola- 
tion of  this  section. 

(3)  Permanent  revocations 

Any  dealer  who  violates  this  section  three 
or  more  times  shall  have  such  dealers  license 
permanently  revoked. 

(d)  Regulation 

Not  later  than  180  days  after  November  28, 
1990,  the  Secretary  shall  promulgate  regula- 
tions to  carry  out  this  section. 

(Pub.  L.  89-544,  §  28,  as  added  Pub.  L.  101-624, 
title  XXV,  §2503(2),  Nov.  28,  1990,  104  Stat. 


4066,  and  amended  Pub.  L.  102-237,  title  X, 
§  1004,  Dec.  13, 1991, 105  Stat.  1894.) 

Abcendbients 

1991— Subsec.  (b)(2)(P).  Pub.  L.  102-237  substituted 
"subsection  (a)"  for  "subsection  (b)". 

§  2159.  Authority  to  apply  for  injunctions 

(a)  Request 

Whenever  the  Secretary  has  reason  to  believe 
that  any  dealer,  carrier,  exhibitor,  or  intermedi- 
ate handler  is  dealing  in  stolen  animals,  or  is 
placing  the  health  of  any  animal  in  serious 
danger  in  violation  of  this  chapter  or  the  regu- 
lations or  standards  promulgated  thereunder, 
the  Secretary  shall  notify  the  Attorney  Gener- 
al, who  may  apply  to  the  United  States  district 
court  in  which  such  dealer,  carrier,  exhibitor, 
or  intermediate  handler  resides  or  conducts 
business  for  a  temporary  restraining  order  or 
injunction  to  prevent  any  such  person  from  op- 
erating in  violation  of  this  chapter  or  the  regu- 
lations and  standards  prescribed  imder  this 
chapter. 

(b)  Issuance 

The  court  shall,  upon  a  proper  showing,  issue 
a  temporary  restraining  order  or  injunction 
imder  subsection  (a)  of  this  section  without 
bond.  Such  injunction  or  order  shall  remain  in 
effect  until  a  complaint  pursuant  to  section 
2149  of  this  title  is  issued  and  dismissed  by  the 
Secretary  or  until  an  order  to  cease  and  desist 
made  thereon  by  the  Secretary  has  become 
final  and  effective  or  is  set  aside  on  appellate 
review.  Attorneys  of  the  Department  of  Agri- 
culture may,  with  the  approval  of  the  Attorney 
General,  appear  in  the  United  States  district 
court  representing  the  Secretary  in  any  action 
brought  under  this  section. 

(Pub.  L.  89-544,  §  29,  as  added  Pub.  L.  101-624, 
title  XXV,  §  2503(2),  Nov.  28,  1990,  104  Stat. 
4067.) 

CHAPTER  55— DEPARTMENT  OF  AGRICULTURE 


Sec. 
2204d. 


2207a. 

2209a. 
2209b. 
2209c. 

2209d. 

2211a. 
2224a. 


2225a. 
2225b. 
2231a. 

2242. 
2242b. 

2244. 


Encouragement  of  private  contracting. 

(a)  In  general. 

(b)  Plan  required. 

Reports  to  Congress  on  obligation  and  ex- 
penditure. 

Advances  to  chiefs  of  field  parties. 

Availability  of  appropriations. 

Use  of  funds  for  one-year  contracts  to  be  per- 
formed in  two  fiscal  years. 

Statement  of  percentage  and  dollar  amount 
of  Federal  funding. 

Omitted. 

Utilization  of  employees  of  agencies  for  part- 
time  and  intermittent  assistance  to  other 
agencies;  exclusion  of  overtime  resulting 
from  natural  disasters  from  staff  year  ceil- 
ings. 

Contracts  for  consulting  services. 

Personal  service  contracts  for  veterinarians. 

Reimbursement  of  employees  for  costs  of 
State  licenses  and  certification  fees. 

Repealed. 

Translation  of  publications  into  foreign  lan- 
guages. 

Repealed. 
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Sec. 

2272a.      Funds  for  incidental  expenses  and  promo- 
tional items  relating  to  volimteers. 
2275.         Repealed. 

2277.  Contracts  by  Animal  and  Plant  Health  In- 

spection Service  for  services  to  be  per- 
formed abroad. 

2278.  Consistency  with  international  obligations  of 

United  States. 

(a)  In  general. 

(b)  C(»nplisunce  with  UJS,  international 

obligations. 

(c)  Construction. 

2279.  Outreach  and  assistance  for  socially  disad- 

vantaged farmers  and  ranchers. 

(a)  Outreach  and  assistance. 

(b)  Designation  of  Federal  personnel. 

(c)  Report  to  Congress. 

(d)  Affirmative  action,  appeals,  and  con- 

tracting review. 

(e)  Definitions. 

(f)  Omitted. 

(g)  Reservations. 

§  22il.  EstablislMiieiit  of  Department 

Section  Rnnui&D  to  in  Other  Sections 

This  section  is  referred  to  in  section  3125a  of  this 
title. 

§  2204a.  Rural  devele^nent;  utilization  of  non-Feder- 
al offices;  location  of  field  units;  interchange  of 
personnel  and  facilities 

Transfer  op  Functions 

Powers,  duties,  and  assets  of  agencies,  offices,  and 
other  entities  within  Department  of  Agriculture  relat- 
ing to  rural  development  functions  transferred  to 
Rural  Development  Administration  by  section  2302(b) 
of  Pub.  L.  101-^24,  set  out  as  a  note  under  section 
2006f  of  this  title. 

§  2204b.  Rural  development  policy 

Transfer  of  Functions 

Powers,  duties,  and  assets  of  agencies,  offices,  and 
other  entities  within  Department  of  Agriculture  relat- 
ing to  rural  development  functions  transferred  to 
Rural  Development  Administration  by  section  2302(b) 
of  Pub.  L.  101-624,  set  out  as  a  note  imder  section 
2006f  of  this  title. 

Ex.  Ord.  No.  12720.  President's  Council  on  Rural 
America 

Ex.  Ord.  No.  12720,  July  16,  1990,  55  F.R.  29337,  as 
amended  by  Ex.  Ord.  No.  12783,  Dec.  17,  1991,  56  F.R. 
65977,  provided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  laws  of  the  United  States  of  Amer- 
ica, lytid  in  order  to  establish,  in  accordance  with  the 
provisions  of  the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  an  advisory  council  on  the 
rural  economic  development  policy  of  the  United 
States,  it  is  hereby  ordered  as  follows: 

Section  1.  EstablUhment  (a)  There  is  established 
the  President's  Council  on  Rural  America  ("Council"). 
The  Council  shall  be  composed  of  not  more  than 
twenty  (20)  members  to  be  appointed  by  the  Presi- 
dent. 

(b)  The  President  shall  appoint  a  Chairman  and 
Vice  Chairman  from  among  the  members  of  the  Coun- 
cil. 

Sec.  2.  Functions,  (a)  The  Council  shall  advise  the 
President  and  the  Economic  Policy  Council  on  how 
the  Federal  Government  can  improve  its  rural  eco- 
nomic development  policy. 

(b)  In  the  performance  of  its  advisory  duties,  the 
Coimcil  shall  conduct  such  continuing  reviews  and  as- 
sessments of  the  Federal  Government's  rural  econom- 


ic develoinnent  policy  as  deemed  necessary  or  appro- 
priate by  the  Council. 

Sec.  3.  Administration,  (a)  The  heads  of  executive 
agencies  shall,  to  the  extent  permitted  by  law,  provide 
the  Council  such  information  with  respect  to  rural 
economic  dev^o{»nent  policy  matters  as  the  Council 
deems  required  for  the  purpose  of  carrjong  out  its 
functions. 

(b)  Members  of  the  Council  who  are  not  otherwise 
officers  or  employees  of  the  Federal  Qtovemment  shall 
serve  without  any  compensation  for  their  work  on  the 
Council.  However,  they  shall  be  entitled  to  travel  ex- 
penses, including  per  diem  in  lieu  of  subsistence,  as  au- 
thorized by  law  for  persons  serving  intermittently  in 
the  Government  service  (5  U.S.C.  5701-5707). 

(c)  To  the  ext«it  permitted  by  law  and  subject  to 
the  availability  of  apprcn^rlaUons,  the  Farmers  Home 
Administrati(m  shaU  provide  the  Council  with  admin- 
istrative services,  facilities,  staff,  and  other  support 
services  necessary  for  the  performance  of  its  func- 
tions. Funds  for  the  operation  of  the  Council  shall  be 
provided  by  the  Department  of  Agriculture. 

(d)  Notwithstanding  any  other  Executive  order,  the 
functions  of  the  Prei^dent  umter  the  Federal  Advisory 
Committee  Act,  as  amended  [5  U.S.C.  App.],  except 
that  of  reporting  to  the  Congress,  which  are  applica- 
ble to  the  Coiuidl,  shaU  be  performed  by  the  Secre- 
tary of  Agriculture  in  accordance  with  guidelines 
issued  by  the  A^bninistrat<Mr  of  Gaaeral  Services. 

(e)  Hie  Council  shall  terminate  on  January  16,  1993. 

George  Bush. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  926  of  this  title. 

§  2204d.  Encouragement  of  private  contracting 

(a)  In  general 

For  the  purpose  of  promoting  local  job  cre- 
ation and  private  sector  investment  in  rural 
communities,  the  Secretary  of  Agriculture  is 
encouraged,  where  appropriate  and  feasible,  to 
use  private  enterprise  concerns  located  in  rural 
areas,  rather  than  government  employees  or 
government  enterprises,  to  provide  commercial 
activities  or  products  to  carry  out  the  purposes 
of  this  title.  ^ 

(b)  Plan  required 

The  Secretary  shall  develop  and  implement  a 
plan  that  will  result  in  increashig  the  use  of 
contracts  awarded  to  private  f hms  by  the  De- 
partment of  Agriculture,  and  maximizing  the 
use  of  grant,  loan,  or  other  financial  assistance 
made  for  the  purpose  of  rural  development  to 
provide  the  goods  and  services  purchased  to 
carry  out  the  purposes  of  this  title.  ^ 

(Pub.  L.  101-624,  title  XXIII,  §  2394,  Nov.  28, 
1990, 104  Stat.  4057.) 

References  in  Text 

This  title,  referred  to  in  text,  is  title  XXIII  of  Pub. 
L.  101-624,  Nov.  28,  1990,  104  Stat.  3979,  known  as  the 
Rural  Economic  Development  Act  of  1990.  For  com- 
plete classification  of  this  Act  to  the  Code,  see  Short 
Title  of  1990  Amendment  note  set  out  under  section 
1921  of  this  title  and  Tables. 

§  2207a.  Reports  to  Congress  on  obligation  and  ex- 
penditure 

(a)(1)  Not  later  than  20  days  after  the  end  of 
each  fiscal  year,  the  Secretary  of  Agriculture 


'  See  References  in  Text  note  below. 
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shall  (A)  submit  to  Congress  a  report  on  the 
amounts  obligated  and  expended  by  the  De- 
partment during  that  fiscal  year  for  the  pro- 
curement of  advisory  and  assistance  services, 
and  (B)  transmit  a  copy  of  such  report  to  the 
Comptroller  General  of  the  United  States. 

(2)  Each  report  submitted  under  paragraph 
(1)  shall  include  a  list  with  the  following  infor- 
mation: 

(A)  All  contracts  awarded  for  the  procure- 
ment of  advisory  and  assistance  services 
during  the  fiscal  year  and  the  amount  of  each 
contract. 

(B)  The  purpose  of  each  contract. 

(C)  The  justification  for  the  award  of  each 
contract  and  the  reason  the  work  cannot  be 
performed  by  civil  servants. 

(b)  The  Comptroller  General  of  the  United 
States  shall  review  the  reports  submitted  under 
subsection  (a)  of  this  section  and  transmit  to 
Congress  any  comments  and  recommendations 
the  Comptroller  General  considers  appropriate 
regarding  the  matter  contained  in  such  reports. 

(Pub.  L.  101-161.  title  VI,  §  641,  Nov.  21,  1989, 
103  Stat  986.) 

§  2209a.  Advances  to  chiefs  of  field  parties 

On  and  after  October  28,  1991,  advances  of 
money  to  chiefs  of  field  parties  from  any  appro- 
priation for  the  Department  of  Agriculture 
may  be  made  by  authority  of  the  Secretary  of 
Agriculture. 

(Pub.  L.  102-142,  title  VII,  §  706,  Oct.  28,  1991, 
105  Stat.  911.) 

§  2209b.  Availability  of  appropriations 

New  obligational  authority  provided  for  the 
following  appropriation  items  in  this  Act  shall 
remain  available  until  expended:  Public  Law 
480  C7  U.S.C.  1691  et  seq.];  Mutual  and  Self- 
Help  Housing;  Watershed  and  Flood  Prevention 
Operations;  Resource  Conservation  and  Devel- 
opment; Colorado  River  Basin  Salinity  Control 
Program;  Animal  and  Plant  Health  Inspection 
Service,  the  contingency  fund  to  meet  emergen- 
cy conditions.  Integrated  Systems  Acquisition 
Project,  the  reserve  fund  for  the  Grasshopper 
and  Mormon  Cricket  Control  Programs,  and 
buildings  and  facilities;  Agricultural  Stabiliza- 
tion and  Conservation  Service,  salaries  and  ex- 
penses funds  made  available  to  county  commit- 
tees; the  Federal  Crop  Insurance  Corporation 
Fund;  Agricultural  Research  Service,  buildings 
and  facilities;  Cooperative  State  Research  Serv- 
ice, buildings  and  facilities;  Office  of  Interna- 
tional Cooperation  and  Development,  Middle- 
Income  Country  Training  Program;  Dairy  In- 
demnity Program;  higher  education  graduate 
fellowships  grants  under  section  3152(b)(6)  of 
this  title;  capacity  building  grants  to  colleges  el- 
igible to  receive  funds  under  the  Act  of  August 
30,  1890  [7  U.S.C.  321  et  seq.],  including  Tuske- 
gee  University;  and  buildings  and  facilities. 
Food  and  Drug  Administration:  Provided,  That, 
on  and  after  October  28,  1991,  such  appropria- 
tions are  authorized  to  remain  available  until 
expended. 

(Pub.  L.  102-142,  title  VII,  §  708,  Oct.  28,  1991, 
105  Stat.  911.) 


References  in  Text 

This  Act,  referred  to  in  text,  is  Pub.  L.  102-142,  Oct. 
28,  1991,  105  Stat.  878,  known  as  the  Agriculture, 
Rural  Development,  Food  and  Drug  Administration, 
and  Related  Agencies  Appropriations  Act,  1992.  For 
complete  classification  of  this  Act  to  the  Code,  see 
Tables. 

Public  Law  480,  referred  to  in  text,  probably  means 
Public  Law  480.  Eighty-third  Congress,  act  July  10. 
1954.  ch.  469.  68  Stat.  454.  as  amended,  known  as  the 
Agricultural  Trade  Development  and  Assistance  Act  of 
1954.  which  is  classified  generaUy  to  chapter  41  (§  1691 
et  seq.)  of  this  title.  For  complete  classification  of  this 
Act  to  the  Code,  see  Short  Title  note  set  out  under 
section  1691  of  this  title  and  Tables. 

Act  of  August  30.  1890.  referred  to  in  text,  is  act 
Aug.  30.  1890.  ch.  841.  26  Stat.  417.  as  amended,  popu- 
larly known  as  the  Agricultural  College  Act  of  1890 
and  also  as  the  Second  Morrill  Act.  which  is  classified 
generally  to  subchapter  II  (§  321  et  seq.)  of  chapter  13 
of  this  title.  For  complete  classification  of  this  Act  to 
the  Code,  see  Short  Title  note  set  out  under  section 
321  of  this  title  and  Tables. 

Similar  Provisions 

Similar  provisions  were  contained  in  the  following 
prior  appropriations  acts: 

Pub.  L.  101-506,  title  VI,  §  608.  Nov.  5. 1990. 104  Stat. 
1346. 

Pub.  L.  101-161.  title  VI.  §  608.  Nov.  21.  1989,  103 
Stat.  982. 

Pub.  L.  100-460.  title  VI.  §  608.  Oct.  1.  1988. 102  Stat. 
2260. 

Pub.  L.  100-202.  §  lOl(k)  [title  VI.  §  6083,  Dec.  22, 
1987.  101  Stat.  1329-322. 1329-354. 

Pub.  L.  99-500.  §  101(a)  [title  VI.  §6083.  Oct.  18. 
1986.  100  Stat.  1783.  1783-27.  and  Pub.  L.  99-591. 
§  101(a)  [title  VI.  §  6083.  Oct.  30.  1986.  100  Stat.  3341. 
3341-27. 

Pub.  L.  99-190.  §  101(a)  [H.R.  3037.  title  VI.  §  6083. 
Dec.  19, 1985,  99  Stat.  1185. 

Pub.  L.  98-473.  title  I.  §  101(a)  [H.R.  5743.  title  VI. 
§  6083.  Oct.  12.  1984.  98  Stat.  1837. 

Pub.  L.  98-151.  §  101(d)  [H.R.  3223.  title  VI.  §  6083, 
Nov.  14. 1983.  97  Stat.  972. 

Pub.  L.  97-370,  title  VI.  §  608,  Dec.  18.  1982.  96  Stat. 
1810. 

Pub.  L.  97-103.  title  VI.  §  608.  Dec.  23.  1981.  95  Stat. 
1488. 

Pub.  L.  96-528.  title  VI.  §  608.  Dec.  15,  1980,  94  Stat. 
3116. 

Pub.  L.  96-108,  title  VI,  §  607.  Nov.  9.  1979.  93  Stat. 
841. 

Pub.  L.  95-448.  title  VI.  §  607,  Oct.  11.  1978.  92  Stat. 
1092. 

Pub.  L.  95-97.  title  VI.  §  608.  Aug.  12.  1977,  91  Stat. 
828. 

Pub.  L.  94-351.  title  VI.  §  608.  July  12.  1976.  90  Stat. 
868. 

Pub.  L.  94-122.  title  VI.  §  611,  Oct.  21.  1975.  89  Stat. 
667. 

§  2209c.  Use  of  funds  for  one-year  contracts  to  be  per- 
formed in  two  fiscal  years 

On  and  after  October  28,  1991,  funds  appro- 
priated to  the  Department  of  Agriculture  and 
the  Food  and  Drug  Administration  may  be  used 
for  one-year  contracts  which  are  to  be  per- 
formed in  two  fiscal  years  so  long  as  the  total 
amount  for  such  contracts  is  obligated  in  the 
year  for  which  the  f imds  are  appropriated. 

(Pub.  L.  102-142,  title  VII,  §  725,  Oct.  28,  1991, 
105  Stat.  913.) 
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§  2209d.  Statement  of  percentage  and  dollar  amount 
of  Federal  funding 

On  and  after  October  28,  1991,  the  Depart- 
ment of  Agriculture,  when  issuing  statements, 
press  releases,  requests  for  proposals,  bid  solici- 
tations, and  other  documents  describing 
projects  or  programs  funded  in  whole  or  in  part 
with  Federal  money,  all  grantees  receiving  Fed- 
eral funds,  including  but  not  limited  to  State 
and  local  governments,  shall  clearly  state  (1) 
the  percentage  of  the  total  cost  of  the  program 
or  project  which  will  be  financed  with  Federal 
money,  and  (2)  the  dollar  amount  of  Federal 
funds  for  the  project  or  program. 

(Pub.  L.  102-142,  title  VII,  §  733,  Oct.  28.  1991, 
105  Stat.  914.) 


§  2211a.  Omitted 


Codification 


Section,  Pub.  L.  95-501,  title  V,  §  501(a),  Oct.  21, 
1978,  92  Stat.  1691,  which  related  to  establishment  in 
Department  of  Agriculture  of  position  of  Under  Secre- 
tary of  Agriculture  for  International  Affairs  and  Com- 
modity Programs,  was  omitted  in  the  complete  revi- 
sion of  Pub.  L.  95-501  by  Pub.  L.  101-624,  title  XV, 
§  1531,  Nov.  28.  1990,  104  Stat.  3668.  See  section  5691 
of  this  title. 

Redesignation  of  Assistant  Secretary  of  Agricul- 
ture FOR  International  Affairs  and  Commodity 
Programs 

Section  501(c)  of  Pub.  L.  95-501,  which  prohibited 
the  use  of  the  designation  of  "Assistant  Secretary  of 
Agriculture  for  International  Affairs  and  Commodity 
Programs"  after  Oct.  21, 1978,  was  omitted  in  the  com- 
plete revision  of  Pub.  L.  95-501  by  Pub.  L.  101-624, 
title  XV,  §  1531.  Nov.  28,  1990,  104  Stat.  3668. 

§  2212a.  Additional  Assistant  Secretary  of  Agricul- 
ture; appointment 

Transfer  of  Functions 

Powers,  duties,  and  assets  of  agencies,  offices,  and 
other  entities  within  Department  of  Agricultiure  relat- 
ing to  niral  development  functions  transferred  to 
Rural  Development  Administration  by  section  2302(b) 
of  Pub.  L.  101-624,  set  out  as  a  note  under  section 
2006f  of  this  title. 

§  2224a.  Utilization  of  employees  of  agencies  for  part- 
time  and  Intermittent  assistance  to  other  agen- 
cies; exclusion  of  overtime  resulting  from  natural 
disasters  from  staff  year  ceilings 

On  and  after  October  28,  1991,  notwithstand- 
ing any  other  provision  of  law,  employees  of 
the  agencies  of  the  Department  of  Agriculture, 
Including  employees  of  the  Agricultural  Stabili- 
zation and  Conservation  county  committees, 
may  be  utilized  to  provide  part-time  and  inter- 
mittent assistance  to  other  agencies  of  the  De- 
partment, without  reimbursement,  during  peri- 
ods when  they  are  not  otherwise  fully  utilized, 
and  ceilings  on  full-time  equivalent  staff  years 
established  for  or  by  the  Department  of  Agri- 
culture shall  exclude  overtime  as  well  as  staff 
years  expended  as  a  result  of  carrying  out  pro- 
grams associated  with  natural  disasters,  such  as 
forest  fires,  droughts,  floods,  and  other  acts  of 
God. 

(Pub.  L.  102-142,  title  VII,  §  711,  Oct.  28,  1991, 
105  Stat.  912.) 


§  2225a.  Contracts  for  consulting  services 

On  and  after  October  28,  1991,  the  expendi- 
ture of  any  appropriation  for  the  Department 
of  Agriculture  for  any  consulting  service 
through  procurement  contract,  pursuant  to  5 
U.S.C.  3109,  shall  be  limited  to  those  contracts 
where  such  expenditures  are  a  matter  of  public 
record  and  available  for  public  inspection, 
except  where  otherwise  provided  under  existing 
law,  or  under  existing  Executive  order  issued 
pursuant  to  existing  law. 

(Pub.  L.  102-142,  title  VII,  §  701,  Oct.  28,  1991, 
105  Stat.  911.) 

§  2225b.  Personal  service  contracts  for  veterinarians 

On  and  after  October  28,  1991,  provisions  of 
law  prohibiting  or  restricting  personal  services 
contracts  shall  not  apply  to  veterinarians  em- 
ployed by  the  Department  to  take  animal  blood 
samples,  test  and  vaccinate  animals,  and  per- 
form branding  and  tagging  activities  on  a  f ee- 
f  or-service  basis. 

(Pub.  L.  102-142,  title  VII,  §  723,  Oct.  28,  1991, 
105  Stat.  913.) 

§  2231a.  Reimbursement  of  employees  for  costs  of 
State  licenses  and  certification  fees 

On  and  after  October  28,  1991,  notwithstand- 
ing any  other  provision  of  law,  any  appropria- 
tions or  funds  available  to  the  agencies  of  the 
Department  of  Agriculture  may  be  used  to  re- 
imburse employees  for  the  cost  of  State  licenses 
and  certification  fees  pursuant  to  their  Depart- 
ment of  Agriculture  position  and  that  are  nec- 
essary to  comply  with  State  laws,  regulations, 
and  requirements. 

(Pub.  L.  102-142,  title  VII,  §  738,  Oct.  28,  1991, 
105  Stat.  915.) 

§2242.     Repealed.     Pub.     L.     101-624,     title     XVI, 
§  1606(b)(1),  (2),  Nov.  28, 1990, 104  Stat.  3715 

Section,  acts  May  23,  1908,  ch.  192,  35  Stat.  264.  266; 
Mar.  4,  1915,  ch.  144,  38  Stat.  1109,  provided  for  sale  of 
copies  of  card  index  of  publications.  See  section  3125a 
of  this  title. 

§  2242a.  User  fees  for  reports,  publications,  and  soft- 
ware 

iSee  main  edition  for  text  ofia)  to  (c)] 

(d)  Investment 

Any  fees  collected,  late  payment  penalties, 
and  interest  earned  shall  be  credited  to  the  ac- 
count referred  to  in  this  section  and  may  be  in- 
vested by  the  Secretary  of  Agriculture  in  in- 
sured or  f  uUy-coUateralized  interest-bearing  ac- 
counts or,  at  the  discretion  of  the  Secretary  of 
Agriculture,  by  the  Secretary  of  the  Treasury 
in  United  States  Government  debt  instruments. 
Pees  and  charges,  including  late  payment  pen- 
alties and  interest  earned  from  the  investment 
of  such  funds  shall  be  credited  to  such  account. 

(As  amended  Pub.  L.  101-624,  title  XXV,  §  2510, 
Nov.  28,  1990,  104  Stat.  4073.) 

Amendments 
1990--Subsec.  (d).  Pub.  L.  101-624  added  subsec.  (d). 
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§  2242b.  Translation  of  publications  into  foreign  lan- 
guages 

On  and  after  October  28,  1991,  funds  appro- 
priated to  the  Department  of  Agriculture  by 
this  Act  may  be  used  for  translation  of  publica- 
tions of  the  Department  of  Agriculture  into  for- 
eign languages  when  determined  by  the  Secre- 
tary to  be  in  the  public  interest. 

(Pub.  L.  102-142,  title  VII,  §  721,  Oct.  28,  1991, 
105  Stat.  913.) 

References  in  Text 

This  Act,  referred  to  in  text,  is  Pub.  L.  102-142,  Oct. 
28,  1991,  105  Stat.  878,  known  as  the  Agriculture, 
Rural  Development,  Pood  and  Drug  Administration, 
and  Related  Agencies  Appropriations  Act,  1992.  For 
complete  classification  of  this  Act  to  the  Code,  see 
Tables. 

§2244.  Repealed.  Pub.  L.  101-624,  title  XVI, 
§  1606(b)(3),  Nov.  28, 1990, 104  Stat.  3715 

Section,  act  Sept.  21, 1944,  ch.  412,  title  VII,  §  708,  58 
Stat.  742,  provided  for  manufacture  and  sale  of  copies 
of  bibliographies,  photographic  reproductions  of 
books,  and  library  supplies.  See  section  3125a  of  this 
title. 

§  2254.  Operation,  maintenance  and  purchase  of  air- 
craft by  Agricultural  Research  Service;  construc- 
tion and  repair  of  buildings 

ISee  main  edition  for  textl 

(Oct.  28,  1991,  Pub.  L.  102-142,  title  I,  105  Stat. 
882.) 

Similar  Provisions 

Similar  provisions  were  contained  in  the  following 
prior  appropriation  acts: 

Nov.  5,  1990,  Pub.  L.  101-506,  title  I,  104  Stat.  1319. 

Nov.  21.  1989,  Pub.  L.  101-161,  title  I,  103  Stat.  955, 
956. 

§  2269.  Gifts  of  property;  acceptance  and  administra- 
tion by  Secretary  of  Agriculture;  Federal  tax  law 
consideration;  separate  fund  in  Treasury;  regula- 
tions 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  3152  of  this 
title. 

§2272.  Volunteers  for  Department  of  Agriculture 
Programs 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2272a  of  this 
title. 

§  2272a.  Funds  for  incidental  expenses  and  promo- 
tional items  relating  to  volunteers 

On  and  after  October  28,  1991,  funds  appro- 
priated to  the  Department  of  Agriculture  may 
be  used  for  incidental  expenses  such  as  trans- 
portation, imiforms,  lodging,  and  subsistence 
for  volimteers  serving  under  the  authority  of 
section  2272  of  this  title,  when  such  volunteers 
are  engaged  in  the  work  of  the  U.S.  Depart- 
ment of  Agriculture;  and  for  promotional  items 
of  nominal  value  relating  to  the  U.S.  Depart- 
ment of  Agriculture  Volunteer  Programs. 

(Pub.  L,  102-142,  title  VII,  §  739,  Oct.  28,  1991, 
105  Stat.  915.) 


§  2275.  Repealed.  Pub.  L.  101-624,  title  XV,  §  1572(3), 
Nov.  28, 1990, 104  Stat.  3702 

Section,  Pub.  L.  99-198,  title  XI,  §  1151,  Dec.  23, 
1985.  99  Stat.  1497,  provided  for  trade  consultation  be- 
tween the  Foreign  Agricultural  Service  and  other  Fed- 
eral agencies.  See  section  5674  of  this  title. 

§  2277.  Contracts  by  Animal  and  Plant  Health  Inspec- 
tion Service  for  services  to  be  performed  abroad 

Funds  available  to  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  imder  this 
and  subsequent  appropriations  shall  be  avail- 
able for  contracting  with  individuals  for  serv- 
ices to  be  performed  outside  of  the  United 
States,  as  determined  by  APHIS  to  be  necessary 
or  appropriate  for  carrying  out  programs  and 
activities  abroad.  Such  individuals  shall  not  be 
regarded  as  officers  or  employees  of  the  United 
States  under  any  law  administered  by  the 
Office  of  Personnel  Management. 

(Pub.  L.  102-142,  title  VII,  §  737,  Oct.  28,  1991, 
105  Stat.  915.) 

Similar  Provisions 

Similar  provisions  were  contained  in  the  following 
prior  appropriation  act: 

Pub.  L.  101-506,  title  VI.  §  641,  Nov.  5, 1990,  104  Stat. 
1350. 

§2278.  Consistency  with  international  obligations  of 
United  States 

(a)  In  general 

Prior  to  the  promulgation  of,  or  amendment 
to,  any  order  or  plan  under  a  research  and  pro- 
motion program  relating  to  research  and  pro- 
motion of  any  agricultural  commodity  or  prod- 
uct, after  November  28,  1990,  where  such  order 
or  plan  would  provide  for  an  assessment  on  im- 
ports, the  Secretary  of  Agriculture  shall  con- 
sult with  the  United  States  Trade  Representa- 
tive regarding  the  consistency  of  the  provisions 
of  the  order  or  plan  with  the  international  obli- 
gations of  the  United  States. 

(b)  Compliance  with  U.S.  international  obligations 

The  Secretary  of  Agriculture  shall  take  all 
steps  necessary  and  appropriate  to  ensure  that 
any  order  or  plan  or  amendment  to  such  order 
or  plan,  and  the  implementation  and  enforce- 
ment of  any  order  or  plan  or  amendment  to 
such  order  or  plan,  or  program  as  it  relates  to 
imports  is  nondiscriminatory  and  in  compliance 
with  the  international  obligations  of  the  United 
States,  as  interpreted  by  the  United  States 
Trade  Representative. 

(c)  Construction 

Nothing  in  this  section  shall  be  construed  as 
providing  for  a  cause  of  action  under  this  sec- 
tion. 

(Pub.  L.  101-624,  title  XIX,  §  1999T,  Nov.  28, 
1990,  104  Stat.  3928.) 
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§  2279.  Outreach  and  assistance  for  socially  disadvan- 
taged farmers  and  ranchers 

(a)  Outreach  and  assistance 

(1)  In  general 

The  Secretary  of  Agriculture  (hereafter  re- 
ferred to  in  this  section  as  the  ''Secretary") 
shall  provide  outreach  and  technical  assist- 
ance to  encourage  and  assist  socially  disad- 
vantaged farmers  and  ranchers  to  own  and 
operate  farms  and  ranches  and  to  participate 
in  agricultural  programs.  This  assistance 
should  include  information  on  application 
and  bidding  procedures,  farm  management, 
and  other  essential  information  to  participate 
in  agricultural  programs. 

(2)  Grants  and  contracts 

The  Secretary  may  make  grants  and  enter 
into  contracts  and  other  agreements  in  the 
furtherance  of  this  section  with  the  following 
entities— 

(A)  any  community  based  organization 
that— 

(i)  has  demonstrated  experience  in  pro- 
viding agricultural  education  or  other  ag- 
riculturally related  services  to  socially  dis- 
advantaged farmers  and  ranchers; 

(ii)  provides  documentary  evidence  of  its 
past  experience  of  working  with  socially 
disadvantaged  farmers  and  ranchers 
during  the  two  years  preceding  its  appli- 
cation for  assistance  under  this  section; 
and 

(iii)  does  not  engage  in  activities  prohib- 
ited under  section  501(c)(3)  of  title  26;  and 

(B)  1890  Land-Grant  Colleges  including 
Tuskegee  Institute,  Indian  tribal  communi- 
ty colleges  and  Alaska  native  cooperative 
colleges,  Hispanic  serving  post-secondary 
educational  institutions,  and  other  post-sec- 
ondary educational  institutions  with  dem- 
onstrated experience  in  providing  agricul- 
ture education  or  other  agriculturally  relat- 
ed services  to  socially  disadvantaged  family 
farmers  and  ranchers  in  their  region. 

(3)  Funding 

There  are  authorized  to  be  appropriated 
$10,000,000  for  each  fiscal  year  to  carry  out 
this  subsection, 
(b)  Designation  of  Federal  personnel 

(1)  In  general 

The  Secretary  shall  designate  from  existing 
Federal  personnel  resources  in  the  coimty  or 
region  a  qualified  person  who  shall,  in  coop- 
eration with  the  State  cooperative  extension 
services,  implement  the  policies  and  programs 
established  or  modified  in  accordance  with 
this  section. 

(2)  Additional  personnel 

In  counties  or  regions  in  which  the  number 
of  socially  disadvantaged  farmers  and  ranch- 
ers exceeds  25  percent  of  the  total  number  of 
farmers  and  ranchers  in  the  coimty  or  region, 
the  Secretary  shall  designate  additional  per- 
sonnel to  implement  the  policies  and  pro- 
grams established  or  modified  in  accordance 
with  this  section. 


(c)  Report  to  Congress 

(1)  In  general 

Not  later  than  September  30,  1992,  and 
every  two  years  thereafter,  the  Secretary 
shall  report  to  the  Committee  on  Agriculture 
of  the  House  of  Representatives  and  the 
Committee  on  Agriculture,  Nutrition,  and 
Forestry  of  the  Senate,  regarding— 

(A)  the  efforts  of  the  Secretary  to  en- 
hance participation  by  members  of  socially 
disadvantaged  groups  in  agricultural  pro- 
grams; 

(B)  the  specific  participation  goals  estab- 
lished for  each  agricultural  program: 

(C)  the  results  achieved  for  each  agricul- 
tural program;  and 

(D)  the  progress  of  the  Department  to- 
wards meeting  each  of  the  purposes  de- 
scribed in  paragraph  (2)(C). 

(2)  Contents 

In  addition  to  the  information  specified  in 
paragraph  (1),  the  report  required  by  para- 
graph (1)  shall  include— 

(A)  a  comparison  of  the  participation 
goals  and  the  actual  participation  rates  of 
members  of  socially  disadvantaged  groups 
in  each  agricultural  program; 

(B)  an  analysis  and  explanation  oi  the 
reasons  for  the  success  or  failure  of  the  Sec- 
retary to  achieve  the  goals,  and  the  overall 
purposes  of  this  section: 

(C)  a  listing,  on  a  State-by-State  and 
county-by-county  basis,  of— 

(i)  the  amount  of  funds  loaned  to  mem- 
bers of  socially  disadvantaged  groups;  and 

(ii)  the  amount  of  funds  used  to  guaran- 
tee loans  to  members  of  socially  disadvan- 
taged groups  compared  to  the  total 
amount  of  such  guarantees: 

(D)  a  breakdown  in  allocation  of  crop  base 
in  each  program  crop  compared  to  the 
target  participation  rates  established  pursu- 
ant to  sections  355(a)(1)  and  355(c)  of  the 
Consolidated  Farm  and  Rural  Development 
Act  [7  U.S.C.  2003(a)(1),  2003(01,  on  a 
State-by-State  and  county-by-coimty  basis; 
and 

(E)  a  review  and  analysis  of  participation 
by  members  of  socially  disadvantaged 
groups,  compared  to  participation  by  all 
others,  in  agricultural  programs,  on  a  State 
by-State  and  county-by-county  basis,  includ- 
ing a  survey  representative  of  ail  farmers 
and  ranchers,  including  socially  disadvan- 
taged fanners  and  ranchers,  to  identify  rea- 
sons for  participation  and  nonparticipation 
in  agricultural  programs. 

(d)    A^rmative    action,    appeals,    and    contracting 

review 
(1)  Purpose 

It  is  the  purpose  of  this  subsection  to  direct 
the  Secretary  to  analyze  within  the  Depart- 
ment of  Agriculture  the  design  and  imple- 
mentation of  affirmative  action  programs  and 
policies,  the  appeals  process  for  complaints  of 
discrimination,  and  contracting  and  purchas 
ing  practices  employed  hy  the  Department. 
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(2)  Scope 

The  study  shall  include— 

(A)  an  assessment  of  the  successes  and 
failures  of  these  affirmative  action  pro- 
grams and  policies; 

(B)  a  review  of  the  reasons  for  the  suc- 
cesses and  failures  described  in  subpara- 
graph (A); 

(C)  a  review  of  procurement,  contracting, 
and  purchasing  policies  of  the  Department, 
the  level  of  participation  of  socially  disad- 
vantaged businesses  in  such  activities,  and 
the  impact  of  those  policies  on  the  partici- 
pation of  members  of  socially  disadvantaged 
groups  in  such  contracting  with  the  Depart- 
ment; 

(D)  a  review  of  the  reasons  for  participa- 
tion or  lack  of  participation  of  businesses 
owned  by  members  of  socially  disadvan- 
taged groups  in  the  activities  described  in 
subparagraph  (C);  and 

(E)  a  review  of  the  appeals  process  for  all 
complaints  or  allegations  regarding  acts, 
practices,  or  patterns  of  discrimination  filed 
with  the  Department  by  individuals  or  any 
other  entities  that  shall  include— 

(i)  the  number  of  complaints  or  allega- 
tions regarding  acts,  practices,  or  patterns 
of  discrimination; 

(ii)  the  manner  in  which  the  complaints 
were  investigated  and  resolved  by  the  De- 
partment; and 

(iii)  the  longest,  shortest,  and  average 
periods  of  time  taken  to  investigate  and 
resolve  the  complaints  or  allegations  re- 
garding acts,  practices,  or  patterns  of  dis- 
crimination. 

(3)  Report 

Not  later  than  November  28,  1991,  the  Sec- 
retary shall  prepare  and  submit  to  the  Com- 
mittee on  Agriculture  of  the  House  of  Repre- 
sentatives and  the  Committee  on  Agriculture, 
Nutrition,  and  Forestry  of  the  Senate  a 
report  containing  the  information  described 
in  paragraph  (2). 
(e)  Definitions 

(1)  Socially  disadvantaged  group 

As  used  in  this  section,  the  term  "socially 
disadvantaged  group"  means  a  group  whose 
members  have  been  subjected  to  racial  or 
ethnic  prejudice  because  of  their  identity  as 
members  of  a  group  without  regard  to  their 
individual  qualities. 

(2)  Socially  disadvantaged  fanner  or  rancher 

As  used  in  this  section,  the  term  "socially 
disadvantaged  farmer  or  rancher"  means  a 
farmer  or  rancher  who  is  a  member  of  a  so- 
cially disadvantaged  group. 

(3)  Agriculture  programs 

As  used  in  this  section,  the  term  "agricul- 
ture programs"  are  those  established  or  au- 
thorized by— 

(A)  the  Agricultural  Act  of  1949  C7  U.S.C. 
1421  et  seq.]; 

(B)  the  Consolidated  Farm  and  Rural  De- 
velopment Act  [7  U.S.C.  1921  et  seq.]; 

(C)  the  Agricultural  Adjustment  Act  of 
1938  [7  U.S.C.  1281  et  seq.]; 


(D)  the  Soil  Conservation  Act; 

(E)  the  Domestic  Allotment  Assistance 
Act; 

(F)  the  Food  Security  Act  of  1985;  and 

(G)  other  such  Acts  as  the  Secretary 
deems  appropriate. 

(f)  Omitted 

(g)  Reservations 

(1)  Consolidated  subofflce 

The  Secretary  shall  require  the  Agricultur- 
al Stabilization  and  Conservation  Service,  Soil 
Conservation  Service,  and  Farmers  Home  Ad- 
ministration offices,  and  such  other  offices 
and  functions  the  Secretary  may  choose  to  in- 
clude, in  each  county  that  has  a  reservation 
within  its  borders,  to  establish  a  consolidated 
suboffice  at  the  tribal  headquarters  of  said 
reservation  and  to  staff  said  suboffice  as 
needed,  using  existing  staff,  but  no  less  than 
one  day  a  week  or  under  such  other  arrange- 
ment agreed  to  by  the  tribe  and  the  Depart- 
ment of  Agriculture  offices.  The  tribe  shall  be 
required  to  provide  the  necessary  office  space 
if  it  wishes  to  participate  in  this  program. 

(2)  Cooperative  agreements 

For  those  reservations  that  are  located  in 
more  than  one  county,  the  Secretary,  the  rel- 
evant county  offices  and  the  tribe  shall  enter 
into  a  cooperative  agreement  to  provide  the 
services  required  by  paragraph  (1)  that  avoids 
duplication  of  effort. 

(Pub.  L.  101-624,  title  XXV,  §2501,  Nov.  28, 
1990,  104  Stat.  4062;  Pub.  L.  102-237,  title  X, 
§  1003,  Dec.  13, 1991, 105  Stat.  1894.) 

References  in  Text 

The  Agricultural  Act  of  1949,  referred  to  in  subsec. 
(e)(3)(A),  is  act  Oct.  31,  1949,  eh.  792,  63  Stat.  1051,  as 
amended,  which  is  classified  principally  to  chapter 
35 A  (§  1421  et  seq.)  of  this  title.  For  complete  classifi- 
cation of  this  Act  to  the  Code,  see  Short  Title  note  set 
out  under  section  1421  of  this  title  and  Tables. 

The  Consolidated  Farm  and  Rural  Development  Act, 
referred  to  in  subsec.  (e)(3)(B),  is  title  III  of  Pub.  L. 
87-128,  Aug.  8, 1961,  75  Stat.  307,  as  amended,  which  is 
classified  principaUy  to  chapter  50  (§  1921  et  seq.)  of 
this  title.  For  complete  classification  of  this  Act  to  the 
Code,  see  Short  Title  note  set  out  under  section  1921 
of  this  title  and  Tables. 

The  Agricultural  Adjustment  Act  of  1938,  referred 
to  in  subsec.  (e)(3)(C),  is  act  Feb.  16,  1938,  ch.  30,  52 
Stat.  31,  as  amended,  which  is  classified  principaUy  to 
chapter  35  (§  1281  et  seq.)  of  this  title.  For  complete 
classification  of  this  Act  to  the  Code,  see  section  1281 
of  this  title  and  Tables. 

The  Sou  Conservation  Act  and  the  Domestic  AUot- 
ment  Assistance  Act,  referred  to  in  subsec.  (e)(3)(D) 
and  (E),  respectively,  probably  mean  the  SoU  Conser- 
vation and  Domestic  AUotment  Act,  act  Apr.  27,  1935, 
ch.  85,  49  Stat.  163,  as  amended,  which  is  classified 
generaUy  to  chapter  3B  (§590a  et  seq.)  of  Title  16, 
Conservation.  For  complete  classification  of  this  Act 
to  the  Code,  see  section  590q  of  Title  16  and  Tables. 

The  Food  Security  Act  of  1985,  referred  to  in  subsec. 
(e)(3)(F),  is  Pub.  L.  99-198,  Dec.  23,  1985,  99  Stat.  1354, 
as  amended.  For  complete  classification  of  this  Act  to 
the  Code,  see  Short  Title  of  1985  Amendment  note  set 
out  under  section  1281  of  this  title  and  Tables. 
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Codification 

Section  is  comprised  of  section  2501  of  Pub.  L. 
101-624.  Subsec.  (f )  of  section  2501  of  Pub.  L.  101-624 
amended  section  2003  of  this  title. 

Amendments 

1991— Subsec.  (a)(3).  Pub.  L.  102-237.  §  1003(1),  sub- 
stituted "subsection"  for  "section". 

Subsec.  (c)(1)(C).  Pub.  L.  102-237,  §  1003(2),  inserted 
"program"  after  "agricultural". 

Subsec.  (d)(3).  Pub.  L.  102-237,  §  1003(3),  substituted 
"November  28,  1991"  for  "1  year  after  the  date  of  en- 
actment of  this  Act". 

CHAPTER  55A— DEPARTMENT  OF 
AGRICULTURE  ADVISORY  COMMITTEES 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  450i,  3152  of 
this  title;  title  19  section  2155. 

CHAPTER  57— PLANT  VARIETY  PROTECTION 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  1562,  1611  of 
this  title;  title  15  section  3703;  title  35  section  201;  title 
42  section  12002. 

CHAPTER  58— POTATO  RESEARCH  AND 
PROMOTION 

§2611.   Congressional   findings   and   declaration   of 
policy 

Potatoes  are  a  basic  food  in  the  United  States 
and  foreign  countries.  They  are  produced  by 
many  individual  potato  growers  in  every  State 
in  the  United  States  and  imported  into  the 
United  States  from  foreign  countries.  In  1966, 
there  were  one  million  four  hundred  and 
ninety-seven  thousand  acres  of  cropland  in  the 
United  States  devoted  to  the  production  of  po- 
tatoes. 

Potatoes  and  potato  products  move  in  the 
chaimels  of  interstate  or  foreign  commerce,  and 
potatoes  which  do  not  move  in  such  channels 
directly  burden  or  affect  interstate  commerce 
in  potatoes  and  potato  products. 

The  maintenance  and  expansion  of  existing 
potato  markets  and  the  development  of  new  or 
improved  markets  are  vital  to  the  welfare  of 
potato  growers  and  those  concerned  with  mar- 
keting, using,  and  processing  potatoes  as  well  as 
the  general  economic  welfare  of  the  Nation. 

Therefore,  it  is  the  declared  policy  of  the 
Congress  and  the  purpose  of  this  chapter  that 
it  is  essential  in  the  public  interest,  through  the 
exercise  of  the  powers  provided  herein,  to  au- 
thorize the  establishment  of  an  orderly  proce- 
dure for  the  financing,  through  adequate  as- 
sessments on  all  potatoes  harvested  in  the 
United  States  for  commercial  use  and  imported 
into  the  United  States  from  foreign  coimtries, 
and  the  carrying  out  of  an  effective  and  contin- 
uous coordinated  program  of  research,  develop- 
ment, advertising,  and  promotion  designed  to 
strengthen  potatoes'  competitive  position,  and 
to  maintain  and  expand  domestic  and  foreign 
markets  for  potatoes  and  potato  products. 

(As  amended  Pub.  L.  101-624,  title  XIX,  §  1936, 
Nov.  28,  1990, 104  Stat.  3865.) 

Amendbcents 

1990— Pub.  L.  101-624,  in  first  par.,  inserted  "and 
foreign  countries"  and  "and  imported  into  the  United 


States  from  foreign  countries"  and  struck  out  at  end 
"Approximately  two  hundred  and  seventy-five  million 
hundredweight  of  potatoes  have  been  produced  annu- 
ally during  the  past  five  years  with  an  estimated  sales 
value  to  the  potato  producers  of  $561,000,000.";  in 
second  par.,  struck  out  ",  in  a  large  part,"  after  "prod- 
ucts move",  inserted  "or  foreign",  and  struck  out  at 
end  "All  potatoes  produced  in  the  United  States  are  in 
the  current  of  interstate  commerce  or  directly  burden, 
obstruct,  or  affect  interstate  commerce  in  potatoes 
and  potato  products."  and.  in  third  par.,  inserted  "and 
imported  into  the  United  States  from  foreign  coun- 
tries" and  substituted  "and  potato  products"  for  "pro- 
duced in  the  United  States". 

Short  Title  of  1990  Abiendment 

Section  1935  of  Pub.  L.  101-624  provided  that:  "This 
subtitle  [subtitle  C  (§§  1935-1946)  of  title  XIX  of  Pub. 
L.  101-624.  amending  this  section  and  sections  2612  to 
2614.  2617  to  2619.  and  2622  to  2624  of  this  title,  and 
enacting  provisions  set  out  as  a  note  under  section 
2625  of  this  title]  may  be  cited  as  the  'Potato  Re- 
search and  Promotion  Act  Amendments  of  1990'." 

§  2612.  Definitions 
As  used  in  this  chapter: 

iSee  main  edition  for  text  of  (a)  and  (b)1 

(c)  The  term  "potatoes"  means  all  varieties  of 
Irish  potatoes  grown  by  producers  in  the  50 
States  of  the  United  States,  and  grown  in  for- 
eign countries  and  imported  into  the  United 
States. 

{.See  main  edition  for  text  of  id)  to  (/)] 

(g)  The  term  "importer"  means  any  person 
who  imports  tablestock,  frozen,  or  processed  po- 
tatoes for  ultimate  consumption  by  humans  or 
seed  potatoes  into  the  United  States. 

(As  amended  Pub.  L.  101-624,  title  XIX,  §  1937, 
Nov.  28,  1990, 104  Stat.  3866.) 

Amendments 

1990— Subsec.  (c).  Pub.  L.  101-624.  §  1937(1).  substi- 
tuted "50"  for  "forty-eight  contiguous"  and  inserted 
before  the  period  at  the  end  ",  and  grown  in  foreign 
countries  and  imported  into  the  United  States". 

Subsec.  (g).  Pub.  L.  101-624.  §  1937(2).  added  subsec. 
(g). 

§2613.  Authority  for  issuance  and  amendment  of 
plan 

To  effectuate  the  declared  policy  of  this 
chapter,  the  Secretary  shall,  subject  to  the  pro- 
visions of  this  chapter,  issue  and  from  time  to 
time  amend,  orders  applicable  to  handlers  and 
importers  and  shall  have  authority  to  issue 
orders  authorizing  the  collection  of  assessments 
on  potatoes  handled  or  imported  under  the  pro- 
visions of  this  chapter,  and  to  authorize  the  use 
of  such  funds  to  provide  research,  development, 
advertising,  and  promotion  of  potatoes  in  a 
manner  prescribed  in  this  chapter.  Any  order 
issued  by  the  Secretary  under  this  chapter 
shall  hereinafter  hi  this  chapter  be  referred  to 
as  a  "plan".  Any  such  plan  shall  be  applicable 
to  potatoes  produced  in  the  50  States  of  the 
United  States  and  in  foreign  countries,  if  im- 
porters are  subject  to  a  plan  and  such  potatoes 
are  imported  into  the  United  States. 
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(As  amended  Pub.  L.  101-624,  title  XIX,  §  1938, 
Nov.  28,  1990, 104  Stat.  3866.) 

Amendments 

1990— Pub.  L.  101-624  substituted  "handlers  and  im- 
porters" for  ''persons  engaged  in  the  handling  of  pota- 
toes (hereinafter  referred  to  as  handlers)",  inserted 
"or  imported",  substituted  "50"  for  "forty-eight  con- 
tiguous", and  inserted  before  period  at  end  "and  in 
foreign  coimtries,  if  importers  are  subject  to  a  plan 
and  such  potatoes  are  imported  into  the  United 
States". 

§  2614.  Notice  and  hearings 

When  sufficient  evidence  is  presented  to  the 
Secretary  by  interested  persons,  or  whenever 
the  Secretary  has  reason  to  believe  that  a  plan 
will  tend  to  effectuate  the  declared  policy  of 
this  chapter,  he  shall  give  due  notice  and  op- 
portunity for  a  hearing  upon  a  proposed  plan. 
Such  hearing  may  be  requested  by  any  interest- 
ed person,  including  the  Secretary,  when  the 
request  for  such  hearing  is  accompanied  by  a 
proposal  for  a  plan. 

(As  amended  Pub.  L.  101-624,  title  XIX,  §  1939, 
Nov.  28, 1990, 104  Stat.  3866.) 

Amendments 

1990— Pub.  L.  101-624  substituted  "interested  per- 
sons" for  "potato  producers"  in  first  sentence  and  "by 
any  interested  person,  including  the  Secretary"  for 
"by  potato  producers  or  by  any  other  interested 
person  or  persons,  including  the  Secretary"  in  second 
sentence. 

§  2617.  Required  terms  and  conditions  of  plans 

Any  plan  issued  pursuant  to  this  chapter 
shall  contain  the  following  terms  and  condi- 
tions: 

iSee  main  edition  for  text  of  (a)! 

(b)  Membership  of  board 

Providing  that  the  board  shall  be  composed 
of  representatives  of  producers  and  the  public 
appointed  by  the  Secretary  from  nominations 
submitted  in  accordance  with  this  subsection.  If 
importers  are  subject  to  a  plan,  the  board  shall 
also  include  up  to  5  representatives  of  import- 
ers, appointed  by  the  Secretary  from  nomina- 
tions submitted  by  importers  in  such  manner  as 
may  be  prescribed  by  the  Secretary.  Represent- 
atives of  producers  shall  be  nominated  by  pro- 
ducers in  such  manner  as  may  be  prescribed  by 
the  Secretary.  Public  representatives  shall  be 
nominated  by  the  board  in  such  manner  as  may 
be  prescribed  by  the  Secretary.  If  producers  or 
importers  fail  to  select  nominees  for  appoint- 
ment to  the  board,  or  the  board  fails  to  nomi- 
nate public  representatives,  the  Secretary  may 
appoint  persons  on  the  basis  of  representation 
as  provided  for  in  such  plan.  The  requirement 
for  inclusion  of  public  representatives  on  the 
board  shall  not  be  subject  to  producer  approval, 
or  to  importer  approval  when  importers  are 
subject  to  a  plan,  in  a  referendum. 

ISee  main  edition  for  text  o/(c)  and  (d)] 
(e)  Assessment  rate  per  poundage  handled;  limitation 

Providing  that  the  board  shall  recommend  to 
the  Secretary  and  the  Secretary  shall  fix  the 


assessment  rate  at  not  more  than  2  cents  per 
one  hundred  pounds  of  potatoes  handled; 
except  that  if  approved  by  producers,  and  im- 
porters when  importers  are  subject  to  a  plan, 
pursuant  to  section  2623  of  this  title,  the  rate 
of  assessment  shall  not  exceed  one-half  of  1  per 
centum  of  the  immediate  past  ten-calendar- 
year  United  States  average  price  received  for 
potatoes  by  growers  as  reported  by  the  Depart- 
ment of  Agriculture. 

(f)  Restrictions 

Providing  that— 

(1)  funds  collected  by  the  board  shall  be 
used  for  research,  development,  advertising, 
or  promotion  of  potatoes  and  potato  products 
and  such  other  expenses  for  the  administra- 
tion, maintenance,  and  fimctioning  of  the 
board,  as  may  be  authorized  by  the  Secretary, 
including  any  referendum  and  administrative 
costs  incurred  by  the  Department  of  Agricul- 
ture under  this  chapter:  Provided,  That  the 
provision  for  payment  to  the  Department  of 
Agriculture  for  any  referendum  and  adminis- 
trative costs  so  incurred  shall  not  be  subject 
to  producer  approval,  or  importer  approval 
when  importers  are  subject  to  a  plan,  in  a  ref- 
erendum; 

ISee  main  edition  for  text  of  (2)  and  (3)1 

ig)  Research,  development,  advertising  or  promotion 
programs  or  projects;  development  and  submis- 
sion by  board;  approval  by  Secretary 

Providing  that  the  board  shall,  subject  to  the 
provisions  of  subsections  (e)  and  (f )  of  this  sec- 
tion, develop  and  submit  to  the  Secretary  for 
his  approval  any  research,  development,  adver- 
tising or  promotion  programs  or  projects,  and 
that  any  such  program  or  project  must  be  ap- 
proved by  the  Secretary  before  becoming  effec- 
tive. 

(h)  Contract  authority  of  board;  funds  for  payment  of 
cost 

Providing  the  board  with  authority  to  enter 
into  contracts  or  agreements,  with  the  approval 
of  the  Secretary,  for  the  development  and  car- 
rying out  of  research,  development,  advertising 
or  promotion  programs  or  projects,  and  the 
payment  of  the  cost  thereof  with  funds  collect- 
ed pursuant  to  this  chapter. 

(i)  Recordkeeping;  reports  for  accounting:  receipts 
and  disbursements;  audit  report 

Providing  that  the  board  shall  maintain 
booli^s  and  records  and  prepare  and  submit  to 
the  Secretary  such  reports  from  time  to  time  as 
may  be  prescribed  for  appropriate  accounting 
with  respect  to  the  receipt  and  disbursement  of 
fimds  entrusted  to  it  and  cause  a  complete 
audit  report  to  be  submitted  to  the  Secretary  at 
the  end  of  each  fiscal  period. 

(As  amended  Pub.  L.  101-624,  title  XIX,  §  1940, 
Nov.  28,  1990,  104  Stat.  3866.) 

Amendments 

1990— Subsec.  (b).  Pub.  L.  101-624,  §  1940(1),  inserted 
after  first  sentence  "If  importers  are  subject  to  a  plan, 
the  board  shall  also  include  up  to  5  representatives  of 
importers,  appointed  by  the  Secretary  from  nomina- 
tions submitted  by  importers  in  such  manner  as  may 
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be  prescribed  by  the  Secretary.",  inserted  "or  import- 
ers" after  "If  producers",  and  inserted  ",  or  to  import- 
er approval  when  importers  are  subject  to  a  plan," 
after  "approval"  in  last  sentence. 

Subsec.  (e).  Pub.  L.  101-624,  §  1940(2),  substituted  "2 
cents"  for  "one  cent"  and  inserted  ",  and  importers 
when  importers  are  subject  to  a  plan,"  after  "produc- 
ers". 

Subsec.  (f)(1).  Pub.  L.  101-624,  §1940(3),  inserted 
",  or  importer  approval  when  importers  are  subject  to 
a  plan,"  after  "producer  approval"  in  proviso. 

Subsecs.  (g)  to  (j).  Pub.  L.  101-624,  §  1940(4),  redesig- 
nated subsecs.  (h)  to  (j)  as  (g)  to  (i),  respectively,  and 
struck  out  former  subsec.  (g)  which  read  as  follows: 
"Providing  that,  notwithstanding  any  other  provisions 
of  this  chapter,  any  potato  producer  against  whose  po- 
tatoes any  assessment  is  made  and  collected  under  au- 
thority of  this  chapter  and  who  is  not  in  favor  of  sup- 
porting the  research  and  promotion  program  as  pro- 
vided for  under  this  chapter  shall  have  the  right  to 
demand  and  receive  from  the  board  a  refund  of  such 
assessment:  Provided,  That  such  demand  shall  be 
made  personally  by  such  producer  in  accordance  with 
regulations  and  on  a  form  and  within  a  time  period 
prescribed  by  the  board  and  approved  by  the  Secre- 
tary, but  in  no  event  less  than  ninety  days,  and  upon 
submission  of  proof  satisfactory  to  the  board  that  the 
producer  paid  the  assessment  for  which  refund  is 
sought,  and  any  such  refund  shall  be  made  within 
sixty  days  after  demand  therefor." 

§  2618.  Permissive  terms  and  conditions  of  plans 

Any  plan  issued  pursuant  to  this  chapter  may 
contain  one  or  more  of  the  following  terms  and 
conditions: 

iSee  main  edition  for  text  of  (a)  to  (/)] 
(g)  Assessment;  refund 

Providing  that  any  potato  producer  or  im- 
porter against  whose  potatoes  any  assessment 
is  made  and  collected  imder  authority  of  this 
chapter  and  who  is  not  in  favor  of  supporting 
the  research  and  promotion  program  as  provid- 
ed for  imder  this  chapter  shall  have  the  right 
to  demand  and  receive  from  the  board  a  refund 
of  such  assessment.  Such  demand  shall  be  made 
personally  by  such  producer  or  importer  in  ac- 
cordance with  regulations  and  on  a  form  and 
withhi  a  time  period  prescribed  by  the  board 
and  approved  by  the  Secretary,  but  hi  no  event 
less  than  90  days,  and  upon  submission  of  proof 
satisfactory  to  the  board  that  the  producer  or 
importer  paid  the  assessment  for  which  refund 
is  sought,  and  any  such  refund  shall  be  made 
within  60  days  after  demand  therefor, 
(h)  Assessment  authority 

Providing  for  authority  to  assess  imports  of 
tablestock,  frozen,  or  processed  potatoes  for  ul- 
timate consiunption  by  humans  and  seed  pota- 
toes into  the  United  States, 
(i)  Incidental  and  necessary  terms  and  conditions 

Terms  and  (x>nditions  incidental  to  and  not 
inconsistent  with  the  terms  and  conditions 
specified  hi  this  chapter  and  necessary  to  effec- 
tuate the  other  provisions  of  such  plan. 

(As  amended  Pub.  L.  101-624,  title  XIX,  §  1941, 
Nov.  28,  1990, 104  Stat.  3867.) 

Amendments 

1990— Subsecs.  (g)  to  (i).  Pub.  L.  101-624  added  sub- 
secs. (g)  and  (h)  and  redesignated  former  subsec.  (g)  as 
(i). 


§  2619.  Assessments 

(a)  Collection  and  payment;  recordkeeping;  limitation 

(1)  Each  handler  designated  by  the  board, 
pursuant  to  regulations  issued  under  the  plan, 
to  make  pajmient  of  assessments  shall  be  re- 
sponsible for  payment  to  the  board,  as  it  may 
direct,  of  any  assessment  levied  on  potatoes; 
and  such  handler  may  collect  from  any  produc- 
er or  deduct  from  the  proceeds  paid  to  any  pro- 
ducer, on  whose  potatoes  such  assessment  is 
made,  any  such  assessment  required  to  be  paid 
by  such  handler.  Such  handler  shall  mamtam  a 
separate  record  with  respect  to  each  producer 
for  whom  potatoes  were  handled,  and  such 
records  shall  hidicate  the  total  quantity  of  po- 
tatoes handled  by  hhn  hicluding  those  handled 
for  producers  and  for  hhnself ,  shaU  hidicate  the 
total  quantity  of  potatoes  handled  by  him 
which  are  included  imder  the  terms  of  a  plan  as 
well  as  those  which  are  exempt  under  such 
plan,  and  shall  mdicate  such  other  hif  ormation 
as  may  be  prescribed  by  the  board.  To  facilitate 
the  collection  and  payment  of  such  assess- 
ments, the  board  may  designate  different  han- 
dlers or  classes  of  handlers  to  recognize  differ- 
ences in  marketing  practices  or  procedures  uti- 
lized in  any  State  or  area.  No  more  than  one 
such  assessment  shall  be  made  on  any  potatoes. 

(2)  When  importers  are  subject  to  a  plan, 
each  importer  designated  by  the  board,  pursu- 
ant to  regulations  issued  imder  the  plan,  to 
make  payment  of  assessments  shall  be  responsi- 
ble for  payment  to  the  board,  as  it  may  direct, 
of  any  assessment  levied  on  potatoes.  The  as- 
sessment on  imported  tablestock,  frozen,  or 
processed  potatoes  for  ultimate  consumption  by 
humans,  and  seed  potatoes  shall  be  established 
by  the  board  so  that  the  effective  assessment 
shall  equal  that  on  domestic  production  and 
shall  be  paid  by  the  hnporter  to  the  board  at 
the  time  of  entry  hito  the  United  States.  Each 
such  importer  shall  mahitahi  a  separate  record 
hicluding  the  total  quantity  of  tablestock, 
frozen,  processed  potatoes  for  ultimate  con- 
sumption by  humans,  and  seed  potatoes  import- 
ed into  the  United  States  that  are  hicluded 
under  the  terms  of  the  plan  as  well  as  those 
that  are  exempt  under  such  plan,  and  shall  in- 
dicate such  other  information  as  may  be  pre- 
scribed by  the  board.  No  more  than  one  assess- 
ment shall  be  made  on  any  hnported  potatoes. 

(b)  Records  and  reports;  availability 

Handlers  and  importers  responsible  for  pay- 
ment of  assessments  under  subsection  (a)  of 
this  section  shall  maintain  and  make  available 
for  inspection  by  the  Secretary  such  books  and 
records  as  required  by  the  plan  and  file  reports 
at  the  thnes,  in  the  manner,  and  havhig  the 
content  prescribed  by  the  plan,  to  the  end  that 
hif  ormation  and  data  shall  be  made  available  to 
the  board  and  to  the  Secretary  which  is  appro- 
priate or  necessary  to  the  effectuation,  adminis- 
tration, or  enforcement  of  this  chapter  or  of 
any  plan  or  regulation  issued  pursuant  to  this 
chapter. 
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(c)  Confidential  information;  disclosure  during  pro- 
ceedings; prohibition  inapplicable  to  general 
statements  and  publication  of  violations;  penal- 
ties; removal  from  office 

All  information  obtained  pursuant  to  subsec- 
tions (a)  and  (b)  of  this  section  shall  be  kept 
confidential  by  all  officers  and  employees  of 
the  Department  of  Agriculture  and  of  the 
board,  and  only  such  information  so  furnished 
or  acquired  as  the  Secretary  deems  relevant 
shall  be  disclosed  by  them,  and  then  only  in  a 
suit  or  administrative  hearing  brought  at  the 
direction,  or  upon  the  request,  of  the  Secretary, 
or  to  which  he  or  any  officer  of  the  United 
States  is  a  party,  and  involving  the  plan  with 
reference  to  which  the  information  to  be  dis- 
closed was  furnished  or  acquired.  Nothing  in 
this  section  shall  be  deemed  to  prohibit— 

(1)  the  issuance  of  general  statements  based 
upon  the  reports  of  a  number  of  handlers  or 
importers  subject  to  a  plan  if  such  statements 
do  not  identify  the  information  furnished  by 
any  person,  or 

(2)  the  publication  by  direction  of  the  Sec- 
retary of  the  name  of  any  person  violating 
any  plan  together  with  a  statement  of  the 
particular  provisions  of  the  plan  violated  by 
such  person. 

Any  such  officer  or  employee  violating  the  pro- 
visions of  this  subsection  shall  upon  conviction 
be  subject  to  a  fine  of  not  more  than  $1,000  or 
imprisonment  for  not  more  than  one  year,  or 
both,  and  shall  be  removed  from  office. 

(As  amended  Pub.  L.  101-624,  title  XIX,  §  1942, 
Nov.  28,  1990,  104  Stat.  3867;  Pub.  L.  102-237, 
title  VIII,  §  804,  Dec.  13, 1991, 105  Stat.  1882.) 

Amenduents 

1991— Subsec.  (a)(2).  Pub.  L.  102-237  substituted  "(2) 
V^en"  for  "(2)  when'*. 

1990-~Subsec.  (a).  Pub.  K  101-624.  §  1942(1),  desig- 
nated existing  provisions  as  par.  (1)  and  added  par.  (2). 

Subsec.  (b).  Pub.  L.  101-624,  §  1942(2).  inserted  "and 
importers"  after  "Handlers'*. 

Subsec.  (c)(1).  Pub.  L.  101-624,  §  1942(3),  inserted  "or 
importers"  after  "handlers". 

§  2622.  Investigations 

(a)  Administration  of  oath;  subpena;  contempts;  proc- 
ess; jurisdiction 

The  Secretary  may  maJ^e  such  investigations 
as  he  deems  necessary  for  the  effective  carrying 
out  of  his  responsibilities  under  this  chapter  or 
to  determine  whether  any  person  has  engaged 
or  is  engaging  in  any  acts  or  practices  which 
constitute  a  violation  of  any  provision  of  this 
chapter,  or  of  any  plan,  or  rule  or  regulation 
issued  under  this  chapter.  For  the  purpose  of 
any  such  investigation,  the  Secretary  is  empow- 
ered to  administer  oaths  and  affirmations,  sub- 
pena witnesses,  compel  their  attendance,  take 
evidence,  and  require  the  production  of  any 
books,  papers,  and  dociunents  which  are  rele- 
vant to  the  inquiry.  Such  attendance  of  wit- 
nesses and  the  production  of  any  such  records 
may  be  required  from  any  place  in  the  United 
States.  In  case  of  contumacy  by,  or  refusal  to 
obey  a  subpena  issued  to,  any  person,  including 
a  handler,  the  Secretary  may  invoke  the  aid  of 
any  court  of  the  United  States  within  the  juris- 


diction of  which  such  investigation  or  proceed- 
ing is  carried  on,  or  where  such  person  resides 
or  carries  on  business,  in  requiring  the  attend- 
ance and  testimony  of  witnesses  and  the  pro- 
duction of  books,  papers,  and  docimients;  and 
such  court  may  issue  an  order  requiring  such 
person  to  appear  before  the  Secretary,  there  to 
produce  records,  if  so  ordered,  or  to  give  testi- 
mony touching  the  matter  imder  investigation. 
Any  failure  to  obey  such  order  of  the  court  may 
be  punished  by  such  court  as  contempt  thereof. 
All  process  in  any  such  case  may  be  served  in 
the  judicial  district  whereof  such  person  is  an 
inhabitant  or  wherever  he  may  be  found.  The 
site  of  any  hearings  held  under  this  section 
shall  be  within  the  judicial  district  where  such 
person  is  an  inhabitant  or  has  his  principal 
place  of  business. 

ISee  main  edition  for  text  o/  (6)3 

(As  amended  Pub.  L.  101-624,  title  XIX,  §  1943, 
Nov.  28,  1990,  104  Stat.  3868.) 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-624  substituted  "any" 
for  "a  handler  or  any  other"  before  "person  has  en- 
gaged" in  first  sentence,  and  struck  out  "handler  or 
other"  after  "judicial  district  where  such"  in  last  sen- 
tence. 

§  2623.  Referendum 

(a)  Secretary's  duty  to  conduct;  purpose  of  referen- 
dum 

The  Secretary  shall  conduct  a  referendum 
among  producers,  who  during  a  representative 
period  determined  by  the  Secretary  have  been 
engaged  in  the  production  of  potatoes,  for  the 
purpose  of  ascertaining  whether  the  issuance  of 
a  plan  is  approved  or  favored  by  such  produc- 
ers. When  the  issuance  of  a  plan  would  subject 
importers  to  the  terms  and  conditions  of  a  plan, 
the  Secretary  also  shall  conduct  the  referen- 
dum among  importers,  who  during  a  represent- 
ative period  determined  by  the  Secretary  have 
been  engaged  in  the  Importation  of  potatoes, 
for  the  purpose  of  ascertaining  whether  the  is- 
suance of  such  plan  is  approved  or  favored  by 
such  importers. 

(b)  Required  margin  of  approval 

No  plan  issued  under  this  chapter  shall  be  ef- 
fective unless  the  Secretary  determines  that 
the  issuance  of  such  plan  is  approved  or  fa- 
vored by  not  less  than  a  majority  of  the  produc- 
ers voting  in  such  referendum  or  a  majority  of 
the  producers  and  importers  when  the  issuance 
of  a  plan  would  subject  importers  to  the  terms 
and  conditions  of  a  plan,  voting  in  such  referen- 
dum. 

(c)  Amendments 

The  failure  of  potato  producers  and  import- 
ers to  approve  an  amendment  to  any  plan 
issued  imder  this  chapter  shaU  not  be  deemed 
to  invalidate  such  plan. 

(d)  Penalties  for  disclosure  of  conHdential  informa- 
tion, ballots  and  reports 

The  ballots  and  other  information  or  reports 
which  reveal  or  tend  to  reveal  the  vote  of  any 
producer  or  his  production  of  potatoes,  or  any 
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importer  or  the  volume  of  potatoes  imported  by 
such  importer,  shall  be  held  strictly  confiden- 
tial and  shall  not  be  disclosed.  Any  officer  or 
employee  of  the  Department  of  Agriculture  vio- 
lating the  provisions  hereof  shall  upon  convic- 
tion be  subject  to  the  penalties  provided  in  sec- 
tion 2619(c)  of  this  title. 

(As  amended  Pub.  L.  101-624,  title  XIX,  §  1944, 
Nov.  28,  1990,  104  Stat.  3868.) 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-624.  §  1944(1),  inserted 
at  end  "When  the  issuance  of  a  plan  would  subject  im- 
porters to  the  terms  and  conditions  of  a  plan,  the  Sec- 
retary also  shall  conduct  the  referendum  among  im- 
porters, who  during  a  representative  period  deter- 
mined by  the  Secretary  have  been  engaged  in  the  im- 
portation of  potatoes,  for  the  purpose  of  ascertaining 
whether  the  issuance  of  such  plan  is  approved  or  fa- 
vored by  such  importers." 

Subsec.  (b).  Pub.  L.  101-624,  §  1944(2),  substituted  "a 
majority  of  the  producers  voting  in  such  referendum 
or  a  majority  of  the  producers  and  importers  when  the 
issuance  of  a  plan  would  subject  importers  to  the 
terms  and  conditions  of  a  plan,  voting  in  such  referen- 
dum" for  "two-thirds  of  the  producers  voting  in  such 
referendum,  or  by  the  producers  of  not  less  than  two- 
thirds  of  the  potatoes  produced  during  the  representa- 
tive period  by  producers  voting  in  such  referendum, 
and  by  not  less  than  a  majority  of  the  producers 
voting  in  such  referendum". 

Subsec.  (c).  Pub.  L.  101-624,  §  1944(3).  inserted  "and 
importers"  after  "producers". 

Subsec.  (d).  Pub.  L.  101-624,  §  1944(4).  inserted  ",  or 
any  importer  or  the  volume  of  potatoes  imported  by 
such  importer,"  after  "potatoes". 

§  2624.  Suspension  or  termination  of  plans 

iSee  main  edition  for  text  of(a)'\ 

(b)  Referendum 

The  Secretary  may  conduct  a  referendum  at 
any  time  and  shall  hold  a  referendum  on  re- 
quest of  the  board  or  of  10  per  centum  or  more 
of  the  potato  producers,  or  of  the  total  number 
of  producers  and  importers  when  importers  are 
subject  to  a  plan,  to  determine  if  potato  produc- 
ers and  importers  favor  the  termination  or  sus- 
pension of  the  plan,  and  he  shall  terminate  or 
suspend  such  plan  at  the  end  of  the  marketing 
year  whenever  he  determines  that  such  suspen- 
sion or  termination  is  favored  by  a  majority  of 
those  voting  in  a  ref  erendimi,  and  who  produce 
and  import  more  than  50  per  centum  of  the 
volume  of  the  potatoes  produced  and  imported 
by  those  voting  in  the  referendum. 

(c)  Limitation 

The  termination  or  suspension  of  any  plan,  or 
any  provision  thereof,  shall  not  be  considered 
the  issuance  of  a  plan  within  the  meaning  of 
this  chapter. 

(As  amended  Pub.  L.  101-624,  title  XIX,  §  1945, 
Nov.  28,  1990,  104  Stat.  3868.) 

References  in  Text 

This  chapter,  referred  to  in  subsec.  (c),  was  In  the 
original  "this  part",  and  was  translated  as  reading 
"this  title",  meaning  title  III  of  Pub.  L.  91-670.  which 
enacted  this  chapter,  as  the  probable  intent  of  Con- 
gress, because  title  III  does  not  contain  parts. 

Amendbsents 

1990— Subsec.  (b).  Pub.  L.  101-624,  §  1945(1),  inserted 
".  or  of  the  total  nvmiber  of  producers  and  importers 


when  importers  are  subject  to  a  plan,"  after  first  ref- 
erence to  "potato  producers",  "and  importers"  after 
second  reference  to  "potato  producers",  and  "and 
import"  after  "produce",  and  substituted  "and  import- 
ed by  those  voting  in  the  referendum"  for  "by  the 
potato  producers  voting  in  the  referendvun". 

Subsec.  (c).  Pub.  L.  101-624,  §  1945(2),  added  subsec. 
(c). 

§  2625.  Amendment  procedure 

Amendment  Procedure 

Pub.  L.  101-624,  title  XIX,  §  1946.  Nov.  28.  1990.  104 
Stat.  3869,  provided  that: 

"(a)  In  General.— Notwithstanding  any  provision  of 
the  Potato  Research  and  Promotion  Act  C7  U.S.C.  2611 
et  seq.l  (hereafter  in  this  section  referred  to  as  the 
'Act'),  the  procedure  specified  in  this  section  shall 
apply  if  a  producer  or  a  producer  organization  re- 
quests the  Secretary  of  Agriculture  (hereafter  in  this 
section  referred  to  as  the  'Secretary')  to  amend  the 
plan  in  effect  under  that  Act  (hereafter  in  this  section 
referred  to  as  the  'plan')  to— 

"(1)  subject  importers  to  the  terms  and  conditions 
of  a  plan,  and 

"(2)  eliminate  provisions  for  refunds  of  assess- 
ments for  those  not  in  favor  of  supporting  the  re- 
search and  promotion  program  as  provided  under 
that  Act. 
The  procedure  under  this  section  shall  apply  only  in 
the  case  of  the  first  such  request  received  after  the 
date  of  enactment  of  this  Act  [Nov.  28, 19903. 

"(b)  Publication  of  Proposed  Amendments.™ The 
Secretary  shall  publish  for  public  comment  such  pro- 
posed amendments  to  the  plan  within  60  days. 

"(c)  Issuance  op  Pinal  Amendments.— Not  later  than 
150  days  after  publication  of  such  amendment,  and 
after  notice  and  opportunity  for  public  comment,  the 
Secretary  shall  issue  the  amendments  to  the  plan,  a^ 
described  in  subsection  (a),  if  the  Secretary  has  reason 
to  believe  that  such  amendments  will  tend  to  effectu- 
ate the  declared  policy  of  this  subtitle  [see  Short  Title 
of  1990  Amendment  note  set  out  under  section  2611  of 
this  title]. 

"(d)  Referendum.— Not  later  than  24  months  after 
the  date  of  issuance  of  such  amendments  to  the  plan, 
the  Secretary  shall  conduct  a  referendum  among  pro- 
ducers and  importers  who,  during  a  representative 
period  determined  by  the  Secretary,  have  been  en- 
gaged in  the  production  or  importation  of  potatoes. 
The  amendments  shall  be  continued  only  if  the  Secre- 
tary determines  that  the  amendments  to  the  plan 
have  been  approved  by  a  majority  of  the  total  number 
of  producers  and  importers  voting  in  the  referendum. 
"(e)  Refunds.— The  board  shall— 

"(1)  establish  an  escrow  account  to  be  used  for  as- 
sessment refimds,  and  place  fimds  in  such  account  in 
accordance  with  paragraph  (2)  during  the  period  be- 
ginning on  the  effective  date  of  the  amendments  to 
the  plan  issued  under  subsection  (c)  and  ending  on 
the  date  of  the  referendum  on  the  amendments  to 
the  plan; 

"(2)  place  in  the  account  established  under  para- 
graph (1),  from  assessments  collected  under  the  plan 
during  the  period  referred  to  in  paragraph  (1),  an 
amount  equal  to  the  product  obtained  by  multiply- 
ing the  total  amoimt  of  assessments  collected  during 
such  period  by  10  percent; 

"(3)  subject  to  paragraphs  (4),  (5).  and  (6),  provide 
that  for  the  period  referred  to  in  paragraph  (1)  any 
producer  or  importer  shall  have  the  right  to  demand 
and  receive  frc»n  the  board  a  one-time  refund  of  as- 
sessments collected  from  such  producer  or  importer 
during  such  period  if — 

"(A)  such  producer  or  importer  is  responsible  for 
paying  such  assessments; 

"(B)  such  producer  or  importer  does  not  support 
the  program  established  under  the  plan;  and 
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"(C)  the  amendments  to  the  plan  to  eliminate 
provisions  for  refunds  of  assessments  are  not  ap- 
proved pursuant  to  a  referendum  conducted  under 
subsection  (d); 

"(4)  require  such  demand  to  be  made  in  accord- 
ance with  regulations,  on  a  form,  and  within  a  time 
period  prescribed  by  the  board; 

"(5)  require  such  refund  to  be  made  on  submission 
of  proof  satisfactory  to  the  board  that  such  produc- 
er or  importer  paid  the  assessment  for  which  refund 
is  demanded;  and 

"(6)  if  the  amount  in  the  escrow  account  required 
to  be  established  by  paragraph  (1)  is  not  sufficient 
to  ref imd  the  total  amoimt  of  assessments  demand- 
ed by  all  eligible  producers  and  importers  under  this 
subsection,  prorate  the  amount  of  such  refimds 
among  all  eligible  producers  and  importers  who 
demand  such  refund. 

"(f)  TTermination.— If  such  amendments  to  the  plan 
are  not  approved,  the  Secretary  shall  terminate  the 
amendments  and  the  plan  shall  continue  in  effect 
without  the  amendments. 

"(g)  Amendment  to  Include  the  50  States.— Not- 
withstanding any  provision  of  the  Act,  the  Secretary 
shall,  upon  request  of  a  producer  or  a  producer  organi- 
zation, issue  an  amendment  to  the  plan  to  include  the 
50  States  of  the  United  States.  Such  amendment  shall 
not  be  subject  to  a  referendum." 

CHAPTER  59— RURAL  FIRE  PROTECTION,  DE- 
VELOPMENT, AND  SMALL  FARM  RESEARCH 
AND  EDUCATION 

SUBCHAPTER  II— RURAL  DEVELOPMENT  AND 
SMALL  FARM  RESEARCH  AND  EDUCATION 


Sec. 
2662a. 


Demonstration  projects. 


SUBCHAPTER  I-RURAL  COMMUNITY 
FIRE  PROTECTION 

§§  2651  to  2654.  Repealed.  Pub.  L.  95-313,  §  16(a)(6), 
formerly  §  13(a)(6),  July  1,  1978,  92  Stat.  374,  re- 
numbered §  16(a)(6),  Pub.  L.  101-624,  title  XII, 
§  1215(1),  Nov.  28, 1990, 104  Stat.  3525 

SUBCHAPTER  II— RURAL  DEVELOPMENT 
AND  SMALL  FARM  RESEARCH  AND 
EDUCATION 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  section  1932  of  this 
title. 

§  2661.  Statement  of  purposes  and  skoals 

Short  Title  of  1990  Amendbcent 

Pub.  L.  101-624,  title  XXIII,  §  2390(a).  Nov.  28,  1990, 
104  Stat.  4055,  provided  that:  "This  section  [amending 
sections  2662  and  2663  of  this  title]  may  be  cited  as 
the  'Rural  Health  and  Safety  Education  Act  of  1990'." 

§  2662.  Programs  authorized 

The  Secretary  of  Agriculture  may  conduct,  in 
cooperation  and  coordination  with  colleges  and 
universities,  the  following  programs  to  carry 
out  the  purposes  and  achieve  the  goals  of  this 
subchapter. 

iSee  main  edition  for  text  o/(a)3 
(b)  Rural  development  research 

ISee  main  edition  for  text  ofib)  to  (e)] 


(f)  Competitive  grants  for  financially  stressed  farm- 
ers, dislocated  farmers,  and  rural  families 

(1)  Grant  program 

(A)  Program  beneficiaries 

The  Secretary  shall  provide  competitive 
grants  for  programs  that  meet  the  criteria 
specified  in  subparagraph  (B)  to  develop 
counseling,  retraining,  and  educational  as- 
sistance for  farmers,  dislocated  farmers, 
and  rural  families,  who  have  been  adversely 
affected  by  the  current  farm  and  rural  eco- 
nomic crisis. 

(B)  Grant  criteria 

In  order  to  be  eligible  to  receive  a  grant 
under  this  subsection,  an  applicant  must 
provide  suitable  assurances  that— 

(i)  not  less  than  one-half  of  the  grant 
fimds  to  the  applicant  will  be  used  for 
clinical  outreach  counseling  and  crisis 
management  assistance,  as  required  by 
subparagraph  (C); 

(ii)  a  significant  number  of  farms  within 
the  State  have  a  ratio  of  debts  to  assets  of 
40  percent  or  more,  the  State's  rural  econ- 
omy has  been  facing  adverse  economic 
conditions  for  a  period  of  years,  or  such 
other  conditions  exist,  as  determined  by 
the  Secretary,  such  that  the  assistance 
provided  under  this  subsection  is  neces- 
sary or  appropriate; 

(iii)  the  planning  and  implementation  of 
the  provision  of  services  under  this  sub- 
section will  be  coordinated  with  the  ap- 
propriate State  agency  for  mental  health, 
department  of  health,  office  of  rural 
health,  and  any  other  State  agency  or  de- 
partment responsible  for  assisting  persons 
in  rural  areas  of  the  State;  and 

(iv)  the  planning  and  implementation  of 
the  provision  of  services  under  this  sub- 
section will  be  coordinated  with  the  ap- 
propriate local  governments  and  other 
public  and  private  nonprofit  agencies  and 
organizations  located  in  rural  areas  and 
involved  in  addressing  problems  related  to 
the  mental  health  of  rural  residents. 

(C)  Counseling  and  outreach  required 

Not  less  than  50  percent  of  the  grant 
funds  to  a  State  under  this  subsection  shall 
be  used  to  provide  clinical  outreach  counsel- 
ing and  crisis  management  assistance. 

(D)  Other  services  to  be  provided 

In  addition  to  the  counseling  and  out- 
reach services  required  under  subparagraph 
(C),  the  following  services  may  also  be  pro- 
vided through  programs  funded  under  this 
section: 

(i)  Assistance  in  evaluating  individual  or 
family  finances,  preparing  financial  plans, 
and  implementing  financial  plans  and 
management  strategies. 

(ii)  Evaluation  of  vocational  skills  and 
counseling  in  enhancing  such  skills. 

(iii)  Assistance  in  obtaining  training  in 
basic,  remedial,  and  literacy  skills. 

(iv)  Assistance  in  job  search  and  train- 
ing in  Job-seeking  skills. 
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(V)  Assistance  in  obtaining  training  for 
operating  a  business  or  enterprise. 

(vi)  Formal  on-the-job  training  to  the 
extent  practicable. 

(vii)  Tuition  assistance  (including  fees, 
books,  and  other  educational  expenses)  to 
the  extent  practicable, 

(viii)  Assistance  for  local  officials  and 
groups  in  developing  income  and  employ- 
ment alternatives. 

(E)  Authority  of  grant  recipients  to  contract  for 
delivery  of  services 

The  recipients  of  a  grant  under  this  sub- 
section may  contract  for  the  delivery  of 
such  services  with  units  of  local  govern- 
ment, State  agencies,  accredited  educational 
institutions,  and  other  appropriate  public 
and  private  nonprofit  agencies  and  organi- 
zations. 

(F)  Development  of  comprehensive  plan 

The  Agricultural  Extension  Service  of  the 
Department  of  Agriculture  shall  work  with 
the  appropriate  State  office  of  rural  health. 
State  department  or  agency  of  mental 
health,  and  other  State  agencies,  units  of 
local  government,  and  other  public  and  pri- 
vate nonprofit  agencies  and  organizations  in 
developing  an  annual  comprehensive  plan 
for  the  use  of  the  grant  f imds  and  the  deliv- 
ery of  services  provided  for  in  this  subsec- 
tion. For  recipients  in  a  State  to  be  eligible 
for  a  grant  under  this  subsection  in  any 
fiscal  year,  the  Cooperative  Extension  Serv- 
ice within  the  State  must  develop  and  sign  a 
Memorandum  of  Agreement  with  the  ap- 
propriate State  department  or  agency  of 
mental  health  and  other  State  agencies  as 
may  be  appropriate  to  carry  out  the  com- 
prehensive plan.  Such  agreement  and  plan 
must  emphasize  the  development  and  deliv- 
ery of  counseling  and  outreach  programs  as 
provided  under  subparagraph  (B). 

(2)  Grant  period 

Grants  may  be  made  under  paragraph  (1) 
to  eligible  applicants  in  any  State  applying 
for  such  grants  until  December  23, 1995. 
(g)  Rural  economic  and  business  development 

(1)  In  general 

The  Secretary  shall  establish  an  Extension 
Service  rural  economic  and  business  develop- 
ment program  to  enable  States  or  counties  to 
employ  specialists  as  Cooperative  Extension 
Service  staff  of  the  State  or  county  to  assist 
individuals  in  creating  new  businesses,  includ- 
ing cooperatives,  or  to  assist  existing  busi- 
nesses, and  to  assist  such  businesses  regarding 
advanced  telecommunications,  computer 
technologies,  technical  or  management  assist- 
ance, business  and  financial  planning,  and 
other  related  matters,  and  to  assist  communi- 
ty leaders  in  commimity  economic  analysis 
and  strategic  planning. 

(2)  Function  of  specialists 

Specialists  employed  under  paragraph  (1) 
shall  provide  economic  development  informa- 
tion and  assistance  concerning  business  cre- 
ation, business  planning  and  advice,  advanced 


telecommunications,  business  management, 
computer  operations,  and  other  technical  as- 
sistance to  community  leaders  and  private 
sector  entrepreneurs  and  cooperatives  operat- 
ing in  the  State  or  coimty  that  employs  such 
specialists. 

(3)  Procedures  and  limitations 

The  Secretary  shall  establish  policies,  pro- 
cedures, and  limitations  that  shall  apply  to 
States  and  coimties  that  desire  to  participate 
in  the  program  established  under  this  subsec- 
tion. States  and  coimties  shall  determine  the 
types  of  rural  economic  and  business  develop- 
ment specialists  that  are  needed  by  such 
States  and  counties.  In  States  with  land-grant 
colleges  and  universities  eligible  to  receive 
funds  under  the  Act  of  July  2,  1862  (7  U.S.C. 
301  et  seq.),  and  the  Act  of  August  30,  1890  (7 
U.S.C.  321  et  seq.),  including  Tuskegee  Uni- 
versity, such  eligible  institutions  shall  deter- 
mine the  types  of  rural  economic  and  busi- 
ness development  specialists  needed. 

(4)  Payment  of  salary 

The  Secretary  shall  make  grants  to  States 
and  coimties  that  participate  in  the  program 
established  under  this  section  in  an  amount 
equal  to  60  percent  of  the  total  amount  of  the 
salary  paid  to  any  specialists  employed  under 
such  program,  and  the  State  or  coimty  shall 
provide  funds  for  the  remaining  40  percent  of 
such  salary.  Land-grant  colleges  and  universi- 
ties eligible  to  receive  funds  under  the  Act  of 
August  30,  1890  (7  U.S.C.  321  et  seq.),  includ- 
ing Tuskegee  University,  shall  be  exempt 
from  the  40  percent  salary  matching  require- 
ment. 

(5)  Limitations  on  authorization  of  appropriations 

To  carry  out  this  section,  there  are  author- 
ized to  be  appropriated  $5,000,000  in  fiscal 
year  1991,  $10,000,000  in  fiscal  year  1992, 
$15,000,000  in  fiscal  year  1993,  and 
$20,000,000  in  fiscal  year  1994  and  each  subse- 
quent fiscal  year.  Amounts  appropriated 
under  this  section  shall  remain  available  until 
expended. 

(6)  Coordination 

The  Secretary  shall  ensure  that  the  activi- 
ties of  the  Extension  Service  rural  economic 
and  business  development  program  estab- 
lished under  this  subsection  are  coordinated 
with  the  Small  Business  Administration  to 
ensure  that  there  is  no  duplication  of  activi- 
ties in  any  local  area,  coimty  or  region. 

(h)  Rural  development  extension  work 

(1)  National  program 

The  Secretary  of  Agriculture  shall  establish 
a  national  program,  to  be  administered  by  the 
Extension  Service,  to  provide  rural  citizens 
with  training  in,  technical  and  management 
assistance  regarding,  and  educational  oppor- 
tunities to  enhance  their  knowledge  of — 

(A)  beginning  businesses  through  entre- 
preneurship; 

(B)  the  procedures  necessary  to  establish 
new  businesses  in  rural  areas; 
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(C)  self-employment  opportunities  in 
rural  areas; 

(D)  the  uses  of  modem  telecommunica- 
tions and  computer  technologies; 

(£)  business  and  financial  planning;  and 
(F)  such  other  training,  assistance,  and 
educational  opportunities  as  the  Secretary 
determines  are  necessary  to  carry  out  the 
program  established  imder  this  subsection. 

(2)  Leadershiy  abttities 

The  program  established  under  this  subsec- 
tion shall  provide  assistance  designed  to  in- 
crease the  leadai^hip  abilities  of  residents  in 
rural  areas.  Such  assistance  shall  include— 

(A)  information  relevant  to  the  develop- 
ment of  community  goals; 

(B)  instruction  regarding  the  methods  by 
which  State  or  Federal  funding  for  rural  de- 
velopment projects  might  be  obtained; 

(C)  instruction  regarding  the  successful 
writing  of  applications  for  loan  or  grant 
funds  from  government  and  private  sources; 

(D)  an  lii^dated  listing  of  State,  Federal, 
and  other  economic  development  programs 
available  to  rural  areas;  and 

(E)  such  other  training,  information,  and 
assistance  as  the  Secretary  determines  nec- 
essary to  increase  the  leadership  abilities  of 
residents  in  rural  areas. 

(3)  Catalog  of  programs 

The  National  Rural  Information  Center 
Clearinghouse  of  the  National  Agricultural 
Library,  in  cooperation  with  the  Extension 
Service  in  each  State,  should  develop,  main- 
tain, and  provide  to  each  community,  and 
make  accessible  to  any  other  interested  party, 
a  catalog  of  available  State,  Federal,  or  pri- 
vate programs  that  provide  leadership  train- 
ing or  other  information  or  services  similar  or 
complementary  to  the  training  or  services  re- 
quired by  this  subsection.  Such  catalog 
should  include,  at  a  minimum,  the  following 
entities  within  the  State  that  provide  such 
training  or  services: 

(A)  Any  rural  electric  cooperative. 

(B)  Any  nonprofit  company  development 
corporation. 

(C)  Any  economic  development  district 
that  serves  a  rural  community. 

(D)  Any  nonprofit  subsidiary  of  any  pri- 
vate entity. 

(E)  Any  nonprofit  organization  whose 
principal  purpose  is  to  promote  economic 
development  in  rural  areas. 

(F)  Any  investor  or  publicly  owned  elec- 
tric utility. 

(G)  Any  small  business  development 
center  or  small  business  investment  compa- 
ny. 

(H)  Any  regional  development  organiza- 
tion. 

(I)  Any  vocational  or  technical  school. 

(J)  Any  Federal,  State,  or  local  govern- 
ment agency  or  department. 

(K)  Any  other  entity  that  the  Secretary 
deems  appropriate. 

The  extension  service  in  each  State  should  in- 
clude in  the  catalog  information  on  the  spe- 
cific training  or  services  provided  by  each 
entity  in  the  catalog. 


(4)  Employee  trainiRg 

The  Secretary  shall  provide  training  for  ap- 
propriate State  extension  service  employees, 
assigned  to  programs  other  than  rural  devel- 
opment, to  ensure  that  such  employees  un- 
derstand the  availability  of  rural  develop- 
ment programs  in  their  respective  States  and 
the  availability  of  Extension  Service  staff 
qualified  to  proidde  to  rural  citizens  and  to 
State  extension  staff  training  and  materials 
for  technical,  management,  and  educational 
assistance. 

(5)  Coordination  of  assistance 

The  Secretary  shall  ensure,  to  the  extent 
practicable,  that  assistance  provided  under 
this  subsection  is  coordinated  with  and  deliv- 
ered in  cooperation  with  similar  services  or 
assistance  provided  by  other  Federal  agencies 
or  programs  for  rural  residents. 

(i)  Rural  health  and  safely  edttcaUon  programs 
(1)  Programs  authorized 

(A)  Individual  and  fi»itly  heatth  education 

The  Secretary  may  make  grants  for  the 
establishment  of  individual  and  family 
health  education  programs  that  shall  pro- 
vide individuals  and  families  with— 

(i)  information  concerning  the  value  of 
good  health; 

(ii)  information  to  increase  the  individ- 
ual or  families  motivation  to  take  more  re- 
sponsibility for  their  own  health; 

(iii)  access  to  health  promotion  activi- 
ties; and 

(iv)  training  for  volunteers  and  health 
services  providers  concerning  health  pro- 
motion and  health  care  services,  in  coop- 
eration with  the  Department  of  Health 
and  Himian  Services. 

(B)  Farm  safety  education 

The  Secretary  may  make  grants  for  the 
establishment  of  farm  safety  education  pro- 
grams that  shall  provide  information  and 
training  to  farm  workers,  timber  harvesters, 
and  farm  families  concerning  safety  in  the 
work  place,  including  information  and 
training  concerning— 

(i)  the  reduction  of  occupational  injury 
and  death  rates; 

(ii)  the  reduction  and  prevention  of  ex- 
posure to  farm  chemicals; 

(iii)  the  reduction  of  agricultural  respi- 
ratory diseases  and  dennititis; 

(iv)  the  reduction  and  prevention  of 
noise  induced  hearing  loss; 

(V)  the  occupational  rehabilitation  of 
farmers  and  timber  harvesters  with  physi- 
cal disabilities;  and 
(vi)  farm  accident  rescue  procedures. 

(C)  Rural  health  leadership  development 

The  Secretary,  in  consultation  with  the 
Office  of  Rural  Health  Policy  of  the  De- 
partment of  Health  and  Hiunan  Services, 
may  make  grants  to  academic  medical  cen- 
ters or  land  grant  colleges  and  universities, 
or  any  combination  thereof,  for  the  estab- 
lishment of  rural  health  leadership  develop- 
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ment  education  programs  that  shall  assist 
rural  communities  in  developing  health  care 
services  and  facilities  that  will  provide  the 
maximum  benefit  for  the  resources  invested 
and  assist  conmiunity  leaders  and  public  of- 
ficials in  understanding  their  roles  and  re- 
sponsibilities relative  to  rural  health  serv- 
ices and  facilities,  including— 

(i)  community  decisions  regarding  fund- 
ing for  and  retention  of  rural  hospitals; 

(ii)  rural  physician  and  allied  health 
professionals  recruitment  and  retention; 

(iii)  the  aging  rural  population  and 
senior  services  required  to  care  for  the 
population; 

(iv)  the  establishment  and  maintenance 
of  rural  emergency  medical  services  sys- 
tems; and 

(V)  the  application  of  computer-assisted 
capital  budgeting  decision  aids  for  rural 
health  services  and  facilities. 

(2)  Coordinatioii  af  programs 

Educational  programs  conducted  with 
grants  awarded  under  this  subsection  shall  be 
coordinated  with  the  State  offices  of  rural 
health  and  other  appropriate  programs  of  the 
Department  of  Health  and  Human  Services. 

(3)  Dissemination  of  Information 

Educational  programs  conducted  with 
grants  awarded  under  this  subsection  shall 
provide  leadership  within  the  State  for  the 
dissemination  of  appropriate  rural  health  and 
safety  information  resources  possessed  by  the 
Rural  Information  Center  established  at  the 
National  Agricultural  Library. 

(4)  Procedures  and  limitations 

The  Secretary  shall  establish  policies,  pro- 
cedures and  limitations  that  shall  apply  to 
States  or  entities  described  in  paragraph 
(1)(C)  that  desire  to  receive  a  grant  under 
this  subsection.  In  States  with  land-grant  col- 
leges and  imiversities  that  are  eligible  to  re- 
ceive funds  under  the  Act  of  July  2,  1862  (7 
U.S.C.  301  et  seq.),  and  the  Act  of  August  30, 
1890  (7  U.S.C.  321  et  seq.),  including  Tuskegee 
University,  and  universities  which  receive 
Rural  Health  Research  Center  grants,  such 
eligible  institutions  shall  mutually  determine 
the  type  of  rural  health  and  safety  education 
program  needed  in  the  State  within  which 
such  institutions  reside. 

(5)  Limitations  on  authorization  of  appropriations 

For  grants  imder  this  subsection,  there  are 
authorized  to  be  appropriated  $5,000,000  for 
fiscal  year  1991,  $10,000,000  for  fiscal  year 
1992,  $15,000,000  for  fiscal  year  1993,  and 
$20,000,000  for  fiscal  year  1994  and  each  sub- 
sequent fiscal  year.  Amounts  appropriated 
under  this  subsection  shall  remain  available 
imtil  expended. 
(j)  Research  grants 
(1)  In  general 

In  addition  to  the  programs  already  con- 
ducted under  this  section,  the  Secretary  shall 
also  establish  and  carry  out  a  program  to 
award  competitive  research  grants  to  land- 
grant  colleges  and  universities,  research  foun- 


dations, and  centers  established  by  land-grant 
universities.  State  agricultural  experiment 
stations,  and  to  all  colleges  and  universities 
having  demonstrable  capability  in  rural  devel- 
opment research,  as  determined  by  the  Secre- 
tary, to  carry  out  research  to— 

(A)  determine  factors  which  impact  upon 
rural  economic  development  whether  favor- 
ably or  unfavorably; 

(B)  estimate  the  relative  impacts  of  these 
factors; 

(C)  develop  methodologies  to  investigate 
policy  options  for  rural  economic  develop- 
ment; 

(D)  evaluate  the  impact  of  Federal  and 
State  economic  development  policies  and 
programs  designed  to  improve  economic 
competitiveness  and  diversification; 

(E)  support  strategic  planning  for  eco- 
nomic investments; 

(F)  improve  human  resources;  and 

(G)  improve  the  data  base  for  rural  devel- 
opment decisionmaking  in  rural  areas. 

(2)  Limitation  on  authorization  of  apiH^oprlatlons 

To  carry  out  this  subsection,  there  are  au- 
thorized to  be  appropriated  to  the  Secretary 
not  to  exceed  $3,000,000  in  each  fiscal  year. 
Amounts  appropriated  under  this  subsection 
shall  remain  available  until  expended. 

(As  amended  Pub.  L.  101-624,  title  XXIII, 
§§  2346,  2349,  2389(aMc)(l),  2390<b)(l),  Nov.  28, 
1990,  104  Stat.  4032,  4037,  4053-4055;  Pub.  L. 
102-237,  title  IV,  §  403(a),  title  VII,  §  704,  Dec, 
13,  1991,  105  Stat.  1863,  1881.) 

References  in  Text 

Act  of  July  2,  1862.  referred  to  in  subsecs.  (g)(3)  and 
(i)(4).  is  act  July  2.  1862,  ch.  130.  12  Stat.  503.  as 
amended,  popularly  known  as  the  "First  Morrill  Act", 
which  is  classified  generally  to  subchapter  I  (§  301  et 
seq.)  of  chapter  13  of  this  title.  For  complete  classifi- 
cation of  this  Act  to  the  Code,  see  Short  Title  note  set 
out  under  section  301  of  this  title  and  Tables. 

Act  of  August  30,  1890,  referred  to  in  subsecs.  (g)(3), 
(4)  and  (i)(4).  is  act  Aug.  30.  1890.  ch.  841.  26  Stat  417, 
as  amended,  popularly  known  as  the  "Agricultural 
College  Act  of  1890'*  and  also  as  the  "Second  Morrill 
Act",  which  is  classified  generally  to  subchapter  II 
(§  321  et  seq.)  of  chapter  13  of  this  title.  For  complete 
classification  of  this  Act  to  the  Code,  see  Short  Title 
note  set  out  under  section  321  of  this  title  and  Tables. 

Amendbients 

1991-Subsec.  (b).  Pub.  L.  102-237,  §  403(a)(2)(A),  re- 
designated subsec.  (b).  relating  to  rural  development 
extension  work,  as  (h). 

Subsec.  (f).  Pub.  L.  102-237.  §  403(a)(1),  amended 
heading  generally  and  in  par.  (2)  substituted  "until" 
for  "during  the  period  beginning  on  the  date  of  the 
enactment  of  this  Act  and  ending  on". 

Subsec.  (h).  Pub.  L.  102-237.  §  403(a)(2).  redesignat- 
ed subsec.  (b).  relating  to  rural  development  extension 
work,  as  (h),  redesignated  former  subsec.  (h),  relating 
to  rural  health  and  safety  education  programs,  as  (i) 
and  former  subsec.  (h).  relating  to  research  grants,  as 
(j),  and  moved  such  subsecs.  to  appear  in  proper  order. 

Subsec.  (i).  Pub.  L.  102-237,  §  403(a)(2)(B).  (D).  re- 
designated subsec.  (h).  relating  to  rural  health  and 
safety  education  programs,  as  (i)  suid  moved  such 
subsec.  to  appear  in  proper  order. 

Subsec.  (i)(l)(C).  Pub.  L.  102-237,  §  704(a),  added 
subpar.  (C). 
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Subsec.  (1X4).  Pub.  L.  102-237,  §  704(b),  inserted  "or 
entities  described  in  paragraph  (1)(C)'*  after  "to 
States". 

Subsec.  (j).  Pub.  L.  102-237.  §  403(a)(2)(C),  (D),  re- 
designated subsec.  (h),  relating  to  research  grants,  as 
(j)  and  moved  such  subsec.  to  appear  in  proper  order. 

1990— Subsec.  (b).  Pub.  L.  101-624,  §2346,  added 
subsec.  (b),  relating  to  rural  development  extension 
work,  following  subsec.  (g). 

Subsec.  (f).  Pub.  K  101-624,  §  2389(c)(1),  substituted 
"Competitive"  for  "Special"  in  heading. 

Subsec.  (f)(1)(A).  Pub.  L.  101-624,  §  2389(b)(1),  sub- 
stituted "competitive  grants  for  programs  that  meet 
the  criteria  specified  in  subparagraph  (B)  to  develop 
counseling,  retraining,  and  educational"  for  "special 
grants  for  programs  to  develop  educational,  retraining, 
and  counseling". 

Subsec.  (f)(1)(B).  Pub.  L.  101-624,  §  2389(b)(3),  (4), 
added  subpar.  (B),  struck  out  heading,  introductory 
provisions,  and  cl.  (i)  of  former  subpar.  (B),  and  redes- 
ignated els.  (ii)  to  (viii)  of  former  subpar.  (B)  as  els.  (i) 
to  (vii)  of  subpar.  (D).  Prior  to  amendment,  introduc- 
tory provisions  and  cl.  (i)  read  as  follows:  "Such  pro- 
grams shall  provide  the  following  services: 

"(i)  Clinical  outreach  coiuiseling  and  crisis  man- 
agement assistance  through  appropriate  State  offi- 
cials." 

Subsec.  (f)(1)(C).  Pub.  L.  101-624,  §  2389(b)(2),  (4), 
added  subpar.  (C)  and  redesignated  former  subpar.  (C) 
as(E). 

Subsec.  (f)(1)(D).  Pub.  L.  101-624,  §  2389(b)(2),  (4), 
added  heading  and  introductory  provisions  of  subpar. 
(D)  and  redesignated  former  subpar.  (D)  as  (F). 

Subsec.  (f)(l)(D)(i)  to  (vii).  Pub.  L.  101-624, 
§  2389(b)(3)(B),  redesignated  former  subpar.  (B)(ii)  to 
(viii)  as  subpar.  (D)(i)  to  (vii). 

Subsec.  (f)(l)(D)(viii).  Pub.  L.  101-624,  §  2389(b)(5). 
added  cl.  (viii). 

Subsec.  (f)(1)(E).  Pub.  L.  101-624,  §  2389(b)(2),  redes- 
ignated former  subpar.  (C)  as  (E). 

Subsec.  (f)(1)(F).  Pub.  L.  101-624,  §  2389(b)(6),  sub- 
stituted "shall  work  with  the  appropriate  State  office 
of  rural  health.  State  department  or  agency  of  mental 
health,  and  other"  for  "is  encomtiged  to  work  with" 
and  "an  annual  comprehensive  plan"  for  "a  compre- 
hensive plan",  struck  out  "special"  before  "grant 
funds",  and  inserted  at  end  "For  recipients  in  a  State 
to  be  eligible  for  a  grant  under  this  subsection  in  any 
fiscal  year,  the  Cooperative  Extension  Service  within 
the  State  must  develop  and  sign  a  Memorandiun  of 
Agreement  with  the  appropriate  State  department  or 
agency  of  mental  health  and  other  State  agencies  as 
may  be  appropriate  to  carry  out  the  comprehensive 
plan.  Such  agreement  and  plan  must  emphasize  the 
development  and  delivery  of  counseling  and  outreach 
programs  as  provided  under  subparagraph  (B)." 

Pub.  L.  101-624,  §  2389(b)(2),  redesignated  former 
subpar.  (D)  as  (F). 

Subsec.  (f)(2).  Pub.  L.  101-624,  §  2389(a),  inserted  "to 
eligible  applicants  in  any  State  applying  for  such 
grants"  after  "under  paragraph  (1)",  and  substituted 
"1995"  for  "1990". 

Subsec.  (g).  Pub.  L.  101-624,  §  2346,  added  subsec. 
(g). 

Subsec.  (h).  Pub.  L.  101-624,  §  2349,  added  subsec. 
(h)  relating  to  research  grants. 

Pub.  L.  101-624,  §  2390(b)(1).  added  subsec.  (h)  relat- 
ing to  rural  health  and  safety  education  programs. 

Effect  of  Amendments  on  Cttrrent  Grant 
Recipients 

Section  2389(d)  of  Pub.  L.  101-624  provided  that: 
"The  eight  States  receiving  grants  under  section  502(f) 
of  the  Rural  Development  Act  of  1972  (7  U.S.C. 
2662(f))  diuing  fiscal  year  1990  shall  continue  to  be  el- 
igible to  receive  grants  (in  an  amount  not  to  exceed 
the  amount  received  during  that  fiscal  year)  \mder 
that  section  notwithstanding  that  such  grants  be 
awarded  competitively,  so  long  as  such  States  comply 
with  the  requirement  under  subparagraph  (C)  [prob- 


ably means  subsec.  (f)(1)(C)  of  this  section]  that  not 
less  than  one-half  of  such  grant  amount  shall  be  used 
for  clinical  outreach  counseling  and  crisis  manage- 
ment assistance." 

RxTRAL  Health  Infrastructure  Improvement 

Section  2391  of  Pub.  L.  101-624  provided  that: 
"(a)  Grant  for  Demonstration  Project.— The  Sec- 
retary of  Agriculture  shall  award  a  grant  for  the  es- 
tablishment of  a  project  to  demonstrate  a  model  ap- 
proach to  improving  rural  health  infrastructiu-e.  The 
project  established  with  such  grant  shall— 

"(1)  carry  out  systematic,  community-based  rural 
health  needs  assessments; 

"(2)  identify  and  coordinate  available  health  serv- 
ices resources; 

"(3)  improve  community  infrastructure  through 
health  education  and  information  and  leadership  de- 
velopment and  training;  and 

"(4)  develop  community  generated  health  improve- 
ment strategies. 

"(b)  Project  Implementation.— The  project  estab- 
lished under  subsection  (a)  shall  be  implemented 
through  the  cooperation  of — 

"(1)  an  academic  medical  center  with  accredited 
health  professions  schools,  including  schools  of  med- 
icine, dentistry,  public  health,  nursing,  and  allied 
health; 

"(2)  the  Cooperative  Extension  System  of  a  land- 
grant  university;  and 

"(3)  coimty-based  citizens'  organizations  concerned 
with  rural  health  services. 

"(c)  Limitations  on  Authorization  of  Appropria- 
tions.—To  carry  out  subsection  (a),  there  are  author- 
ized to  be  appropriated  such  siuns  as  may  be  necessary 
in  each  fiscal  year.  Amounts  appropriated  under  this 
subsection  shall  remain  available  imtil  expended." 

§  2662a.  Demonstration  projects 

The  Secretary  shall  establish  a  program  of 
competitive  grants  to  rural  areas  to  serve  as 
demonstration  areas  for  rural  economic  devel- 
opment and  as  models  of  such  development  for 
other  areas.  In  awarding  such  grants,  the  Secre- 
tary shall  favorably  consider  a  request  for 
funds  from  a  rural  area  that  the  Secretary  de- 
termines— 

(1)  demonstrates  the  ability  to  supplement 
the  grant  funds  provided  under  this  section 
with  other  funds  from  State,  local,  or  private 
sources; 

(2)  demonstrates  the  ability  to  use  the 
grant  funds  to  increase  emplosmient  in  the 
area;  and 

(3)  can  successfully  serve  as  a  demonstra- 
tion area  to  share  the  results  of  the  project  to 
the  benefit  of  other  rural  areas  in  the  region. 

(Pub.  L.  101-624,  title  XXIII,  §  2348,  Nov.  28, 
1990,  104  Stat.  4037.) 

Codification 

Section  was  enacted  as  part  of  the  Rural  Economic 
Development  Act  of  1990,  and  also  as  part  of  the  Food, 
Agriculture,  Conservation,  and  Trade  Act  of  1990,  and 
not  as  part  of  title  V  of  the  Rural  Development  Act  of 
1972,  which  comprises  this  subchapter. 

§  2663.  Funding 

ISee  main  edition  for  text  ofia)  and  (6)3 

(c)  Additional  distributions 

(1)  Such  sums  as  are  appropriated  to  carry 
out  subsections  (e)  and  (i)  of  section  2662  of 
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this  title  shall  be  distributed  by  the  Secretary 
to  colleges  and  universities,  on  a  competitive  or 
matching  fimd  basis,  according  to  the  Secre- 
tary's determination  of  the  projects  and 
manner  of  funding  that  show  the  most  promise 
of  fulfilling  the  objectives  of  those  subsections. 
(2)  The  Secretary  shall  distribute  the 
amounts  appropriated  to  carry  out  section 
2662(f)  of  this  title  to  colleges  and  universities 
in  accordance  with  the  requirements  of  such 
subsection. 

CiSee  main  edition  for  text  of  id)  to  (g)l 

(As  amended  Pub.  L.  101-624,  title  XXIII, 
§§  2389(c)(2),  2390(b)(2),  Nov.  28,  1990,  104  Stat. 
4055,  4056;  Pub.  L.  102-237,  title  IV,  §  403(b), 
Dec.  13, 1991,  105  Stat.  1863.) 

Amendments 

1991— Subsec.  (c)(1).  Pub.  L.  102-237  substituted 
"subsections  (e)  and  (1)  of  section  2662  of  this  title" 
for  "the  provisions  of  section  2662(e)  of  this  title"  and 
"objectives  of  those  subsections"  for  "objectives  of  sec- 
tion 2662(e)  of  this  title". 

1990— Subsec.  (c).  Pub.  L.  101-624,  §  2390(b)(2), 
which  directed  substitution  of  "section  2662(f)  of  this 
title,  and  section  2W2(h)  of  this  title"  for  "and  section 
2662(f)  of  this  title",  could  not  be  executed  because  of 
prior  amendment  by  Pub.  L.  101-624,  §  2389(c)(2)(B), 
which  struck  out  "and  section  2662(f)"  wherever  ap- 
pearing in  par.  (1).  See  below. 

Pub.  L.  101-624,  §  2389(c)(2),  inserted  heading,  desig- 
nated existing  provisions  as  par.  (1),  struck  out  "and 
section  2662(f)"  before  "of  this  title"  in  two  places, 
and  added  par.  (2). 

CHAPTER  60— EGG  RESEARCH  AND  CONSUMER 
INFORMATION 

§2711.  Exempted  egg  producers  and  breeding  hen 
flocks;  conditions  and  procedures 

(a)  In  general 

The  following  shall  be  exempt  from  the  spe- 
cific provisions  of  this  chapter  under  such  con- 
ditions and  procedures  as  may  be  prescribed  in 
the  order  or  rules  and  regulations  issued  there- 
under: 

(1)  Any  egg  producer  whose  aggregate 
niunber  of  laying  hens  at  any  time  during  a  3- 
consecutive-month  period  immediately  prior 
to  the  date  assessments  are  due  and  payable 
has  not  exceeded  30,000  laying  hens,  as  deter- 
mined under  subsection  (b)  of  this  section. 

(2)  Any  flock  of  breeding  hens  whose  pro- 
duction of  eggs  is  primarily  utilized  for  the 
hatching  of  baby  chicks. 

(b)  Number  of  laying  hens 

(1)  In  general 

For  purposes  of  subsection  (a)(1)  of  this  sec- 
tion, the  aggregate  number  of  laying  hens 
owned  by  an  egg  producer  shall  include— 

(A)  in  cases  in  which  the  producer  is  an 
individual,  laying  hens  owned  by  such  pro- 
ducer or  members  of  such  producer's  family 
that  are  effectively  under  the  control  of 
such  producer,  as  determined  by  the  Secre- 
tary; 

(B)  in  cases  in  which  the  producer  is  a 
general  partnership  or  similar  entity,  laying 
hens  owned  by  the  entity  and  all  partners 
or  equity  participants  in  the  entity;  and 


(C)  in  cases  in  which  the  producer  holds 
50  percent  or  more  of  the  stock  or  other 
beneficial  interest  in  a  corporation,  joint 
stock  company,  association,  cooperative, 
limited  partnership,  or  other  similar  entity, 
laying  hens  owned  by  the  entity. 

Ownership  of  laying  hens  by  a  trust  or  simi- 
lar entity  shall  be  considered  ownership  by 
the  beneficiaries  of  the  trust  or  other  entity. 

(2)  Stock  or  beneficial  interests 

For  purposes  of  paragraph  (1)(C),  stock  or 
other  beneficial  interest  in  an  entity  that  is 
held  by— 

(A)  members  of  the  producer's  family  de- 
scribed in  paragraph  (1)(A); 

(B)  a  general  partnership  or  similar  entity 
in  which  the  producer  is  a  partner  or  equity 
participant; 

(C)  the  partners  or  equity  participants  in 
an  entity  of  the  type  described  in  subpara- 
graph (B);  or 

(D)  a  corporation,  joint  stock  company, 
association,  cooperative,  limited  partner- 
ship, or  other  similar  entity  in  which  the 
producer  holds  50  percent  or  more  of  the 
stock  or  other  beneficial  interests, 

shall  be  considered  as  held  by  the  producer. 

(As  amended  Pub.  L.  101-220,  §  3(a),  Dec.  12, 
1989,  103  Stat.  1877.) 

Amendments 

1989— Pub.  L.  101-220  amended  section  generally. 
Prior  to  amendment,  section  read  as  follows:  "The  fol- 
lowing may  be  exempt  from  specific  provisions  of  this 
chapter  under  such  conditions  and  procedures  as  may 
be  prescribed  in  the  order  or  rules  and  regulations 
issued  thereunder: 

"(a)  Any  egg  producer  whose  aggregate  number  of 
laying  hens  at  any  time  during  a  three-consecutive- 
month  period  immediately  prior  to  the  date  assess- 
ments are  due  and  payable  has  not  exceeded  three 
thousand  lasting  hens. 

"(b)  Any  flock  of  breeding  hens  whose  production  of 
eggs  is  primarily  utilized  for  the  hatching  of  baby 
chicks." 

Egg  Promotion  and  Research  Order 

Section  3(b)  of  Pub.  L.  101-220  provided  that: 
"(1)  Amendment.— The  Secretary  of  Agriculture 
shall  issue  an  amendment  to  the  egg  promotion  and 
research  order  issued  under  the  Egg  Research  and 
Consumer  Information  Act  (7  U.S.C.  2701  et  seq.)  to 
implement  the  amendments  made  by  this  section 
[amending  this  section].  Such  amendment  shall  be 
issued  after  public  notice  and  opportunity  for  com- 
ment in  accordance  with  section  553  of  title  5,  United 
States  Code,  and  without  regard  to  sections  556  and 
557  of  such  title.  The  Secretary  shall  issue  a  proposed 
amendment  to  such  order  not  later  than  30  days  after 
the  date  of  enactment  of  this  Act  [Dec.  12, 19891. 

"(2)  Effective  date.— The  amendment  to  the  egg 
promotion  and  research  order  required  by  paragraph 
(1)  shall  become  effective  no  later  than  March  1, 1990. 
and  shall  not  be  subject  to  a  referendum  under  the 
Egg  Research  and  Consumer  Information  Act  (7 
U.S.C.  2701  et  seq.)." 

CHAPTER  61— NOXIOUS  WEEDS 

Management  of  undesirable  plants  on  Feder- 
al lands, 
(a)  Duties  of  agencies. 


Sec. 
2814. 
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Sec, 

(b)  Environmental  impact  statements. 

(c)  Cooperative  agreements  with  State 

agencies. 

(d)  Exception. 

(e)  Definitions. 

(f)  Coordination. 

(g)  Authorization  of  appropriations. 

§  2814.  Management  of  undesirable  plants  on  Federal 
lands 

(a)  Duties  of  agencies 

Each  Federal  agency  shall— 

(1)  designate  an  office  or  person  adequately 
trained  in  the  management  of  undesirable 
plant  species  to  develop  and  coordinate  an  un- 
desirable plants  management  program  for 
control  of  undesirable  plants  on  Federal  lands 
under  the  agency's  jurisdiction; 

(2)  establish  and  adequately  fimd  an  unde- 
sirable plants  management  program  through 
the  agency's  budgetary  process; 

(3)  complete  and  implement  cooperative 
agreements  with  State  agencies  regarding  the 
management  of  undesirable  plant  species  on 
Federal  lands  imder  the  agency's  jurisdiction; 
and 

(4)  establish  integrated  management  sys- 
tems to  control  or  contain  imdesirable  plant 
species  targeted  under  cooperative  agree- 
ments, 

(b)  Environmental  impact  statements 

In  the  event  an  environmental  assessment  or 
environmental  impact  statement  is  required 
imder  the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321  et  seq.)  to  implement 
plant  control  agreements.  Federal  agencies 
shall  complete  such  assessments  or  statements 
within  1  year  after  the  requirement  for  such  as- 
sessment or  statement  is  ascertained. 

(c)  Cooperative  agreements  with  State  agencies 

(1)  In  general 

Federal  agencies,  as  appropriate,  shall  enter 
into  cooperative  agreements  with  State  agen- 
cies to  coordinate  the  management  of  unde- 
sirable plant  species  on  Federal  lands. 

(2)  Contents  of  plan 

A  cooperative  agreement  entered  into  pur- 
suant to  paragraph  (1)  shall— 

(A)  prioritize  and  target  undesirable  plant 
species  or  group  of  species  to  be  controlled 
or  contained  within  a  specific  geographic 
area; 

(B)  describe  the  integrated  management 
system  to  be  used  to  control  or  contain  the 
targeted  undesirable  plant  species  or  group 
of  species;  and 

(C)  detail  the  means  of  implementing  the 
integrated  management  system,  define  the 
duties  of  the  Federal  agency  and  the  State 
agency  in  prosecuting  that  method,  and  es- 
tablish a  timeframe  for  the  initiation  and 
completion  of  the  tasks  specified  in  the  in- 
tegrated management  system. 

(d)  Exception 

A  Federal  agency  is  not  required  under  this 
section  to  carry  out  programs  on  Federal  lands 
unless  similar  programs  are  being  implemented 


generally  on  State  or  private  lands  in  the  same 
area. 

(e)  Definitions 
As  used  in  this  section: 

(1)  Cooperative  agreement 

The  term  "cooperative  agreement"  means  a 
written  agreement  between  a  Federal  agency 
and  a  State  agency  entered  into  pursuant  to 
this  section. 

(2)  Federal  agency 

The  term  "Federal  agency'*  means  a  depart- 
ment, agency,  or  bureau  of  the  Federal  Gov- 
ernment responsible  for  administering  or 
managing  Federal  lands  under  its  jurisdiction. 

(3)  Federal  lands 

The  term  "Federal  lands"  means  lands 
managed  by  or  imder  the  jurisdiction  of  the 
Federal  Government. 

(4)  Integrated  management  system 

The  term  "integrated  management  sys- 
tems" means  a  system  for  the  planning  and 
implementation  of  a  program,  using  an  inter- 
disciplinary approach,  to  select  a  method  for 
containing  or  controlling  an  undesirable  plant 
species  or  group  of  species  using  all  available 
methods,  including— 

(A)  education; 

(B)  preventive  measures; 

(C)  physical  or  mechanical  methods; 

(D)  biological  agents; 

(E)  herbicide  methods; 

(F)  cultural  methods;  and 

(G)  general  land  management  practices 
such  as  manipulation  of  livestock  or  wildlife 
grazing  strategies  or  improving  wildlife  or 
livestock  habitat. 

(5)  Interdisciplinary  approach 

The  term  "interdisciplinary  approach" 
means  an  approach  to  making  decisions  re- 
garding the  containment  or  control  of  an  un- 
desirable plant  species  or  group  of  species, 
which— 

(A)  includes  participation  by  personnel  of 
Federal  or  State  agencies  with  experience  in 
areas  including  weed  science,  range  science, 
wildlife  biology,  land  management,  and  for- 
estry; and 

(B)  includes  consideration  of— 

(i)  the  most  efficient  and  effective 
method  of  containing  or  controlling  the 
imdesirable  plant  species; 

(ii)  scientific  evidence  and  current  tech- 
nology; 

(iii)  the  physiology  and  habitat  of  a 
plant  species;  and 

(iv)  the  economic,  social,  and  ecological 
consequences  of  implementing  the  pro- 
gram. 

(6)  State  agencies 

The  term  "State  agency"  means  a  State  de- 
partment of  agriculture,  or  other  State 
agency  or  political  subdivision  thereof,  re- 
sponsible for  the  administration  or  implemen- 
tation of  undesirable  plants  laws  of  a  State. 
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(7)  Undesirable  plant  species 

The  term  ''undesirable  plants"  means  plant 
species  that  are  classified  as  undesirable,  nox- 
ious, harmful,  exotic,  injurious,  or  poisonous, 
pursuant  to  State  or  Federal  law.  Species 
listed  as  endangered  by  the  Endangered  Spe- 
cies Act  of  1973  [16  U.S.C.  1531  et  seqj  shall 
not  be  designated  as  imdesirable  plants  under 
this  section  and  shall  not  include  plants  indig- 
enous to  an  area  where  control  measures  are 
to  be  taken  under  this  section. 

(f)  Coordination 

(1)  In  general 

The  Secretary  of  Agriculture  and  the  Secre- 
tary of  the  Interior  shall  take  such  actions  as 
may  be  necessary  to  coordinate  Federal 
agency  programs  for  control,  research,  and 
educational  efforts  associated  with  Federal, 
State,  and  locally  designated  noxious  weeds. 

(2)  Duties 

The  Secretary,  in  consultation  with  the  Sec- 
retary of  the  Interior,  shall— 

(A)  identify  regional  priorities  for  noxious 
weed  control; 

(B)  incorporate  into  existing  technical 
guides  regionally  appropriate  technical  in- 
formation; and 

(C)  disseminate  such  technical  informa- 
tion to  interested  State,  local,  and  private 
entities. 

(3)  Cost  share  assistance 

The  Secretary  may  provide  cost  share  as- 
sistance  to  State  and  local  agencies  to  manage 
noxious  weeds  in  an  area  if  a  majority  of 
landowners  in  that  area  agree  to  participate 
in  a  noxious  weed  management  program. 

(g)  Authorization  of  appropriations 

There  is  authorized  to  be  appropriated  such 
sums  as  may  be  necessary  in  each  of  fiscal  years 
1991  through  1995  to  carry  out  this  section. 

(Pub.  L.  93-629,  §  15,  as  added  Pub.  L.  101-624, 
title  XIV,  §  1453,  Nov.  28,  1990,  104  Stat.  3611.) 

References  in  Text 

The  National  Environmental  Policy  Act  of  1969,  re- 
ferred to  in  subsec.  (b),  is  Pub.  L.  91-190,  Jan.  1,  1970, 
83  Stat.  852,  as  amended,  which  is  classified  generally 
to  chapter  55  (§4321  et  seq.)  of  Title  42.  The  Public 
Health  and  Welfare.  For  complete  classification  of 
this  Act  to  the  Code,  see  Short  Title  note  set  out 
under  section  4321  of  Title  42  and  Tables. 

The  Endangered  Species  Act  of  1973,  referred  to  in 
subsec.  (e)(7),  is  Pub.  L.  93-205,  Dec.  28.  1973,  87  Stat. 
884,  as  amended,  which  is  classified  principally  to 
chapter  35  (§  1531  et  seq.)  of  Title  16,  Conservation. 
For  complete  classification  of  this  Act  to  the  Code,  see 
Short  Title  note  set  out  imder  section  1531  of  Title  16 
and  Tables. 

CHAPTER  64— AGRICULTURAL  RESEARCH, 
EXTENSION,  AND  TEACHING 

SUBCHAPTER  I— FINDINGS.  PURPOSES.  AND 
DEFINITIONS 

Sec. 

3101.  Purposes  of  agricultural  research  and  exten- 

sion. 

3102.  Additional  purposes  of  agricultural  research 

and  extension. 


SUBCHAPTER  II-COORDINATION  AND  PLAN- 
NING OF  AGRICULTURAL  RESEARCH.  EX- 
TENSION, AND  TEACHING 

Sec. 

3123a.      Agricultural  Science  and  Technology  Review 
Board. 

(a)  Establishment. 

(b)  Membership. 

(c)  Technical  interpretation  and  assess- 

ments. 

(d)  Technology  assessment  report. 
3125a.      National  Agricultural  Library. 

(a)  Purpose. 

(b)  Establishment. 

(c)  Director. 

(d)  Functions  of  Director. 

(e)  Library  products  and  services. 

(f)  Receipts. 

(g)  Agreements. 

(h)  Authorization  of  appropriations. 
3125b.      National  Rural  Information  Center  Clearing- 
house. 

(a)  Establishment. 

(b)  Functions. 

(c)  Federal  agencies. 

(d)  State  and  local  agencies  and  nonprof- 

it organizations. 

(e)  Limitation  on  authorization  of  appro- 

priations. 
3125c.       Education  program  regarding  handling  of  ag- 
ricultural chemicals  and  agricultural  chem- 
ical containers. 

3129.  Repealed. 

3130.  Composting  research  and  extension  program. 

(a)  Purpose. 

(b)  Composting  information. 

(c)  Research. 

(d)  Composting  extension  program. 

(e)  Farm  conservation  practice. 

SUBCHAPTER  III— AGRICULTURAL  RESEARCH 
AND  EDUCATION  GRANTS  AND  FELLOWSHIPS 

3152.        Grants  and  fellowships  for  food  and  agricul- 
tural sciences  education. 

(a)  Higher  education  teaching  programs. 

(b)  Grants. 

(c)  Eligibility  for  grants. 

(d)  Evaluation  of  teaching  programs. 

(e)  Continuing  education. 

(f )  Transfers  of  funds  and  functions. 

(g)  National  Food  and  Agricultural  Sci- 

ences Teaching  Awards. 
(h)  Administration. 
(i)  Authorization  of  appropriations. 
3154.        Grants  for  research  on  production  and  mar- 
keting of  alcohols  and  industrial  hydrocar- 
bons from  agricultural  commodities  and 
forest  products. 

(a)  Authority  of  Secretary. 

(b)  Set  aside  of  funds  for  certain  grant 

projects. 

(c)  Minority  groups. 

(d)  Authorization  of  appropriations. 


SUBCHAPTER  IV— NATIONAL  FOOD  AND 
HUMAN  NUTRITION  RESEARCH  AND  EXTEN- 
SION PROGRAM 

3174.        Food  science  and  nutrition  research  center. 

(a)  Establishment  of  center. 

(b)  Research  facility  described. 

(c)  Administration  of  fimds. 

(d)  Authorization  of  appropriations. 

SUBCHAPTER  VI— 1890  LAND  GRANT  COLLEGE 
FUNDING 

3222a.      Resident  instruction  at  1890  land-grant  col- 
leges, including  Tuskegee  University, 
(a)  Purpose. 
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Sec. 

(b)  Grants. 

(c)  Use  of  grant  funds. 

(d)  Grant  requirements. 

(e)  Minority  set-aside. 

(f )  Authorization  of  appropriations. 
3222b.      Grants  to  upgrade  agricultural  and  food  sci- 
ences facilities  at  1890  land-grant  colleges, 
including  Tuskegee  University. 

(a)  Purpose. 

(b)  Authorization  of  appropriations. 

(c)  Use  of  grant  funds. 

(d)  Method  of  awarding  grants. 

(e)  Prohibition  of  certain  uses. 

(f)  Regulations. 

3222c.      National  research  and  training  centennial 
centers. 
<a)  Competitive  grants  authorized. 

(b)  Use  of  grants. 

(c)  Priority. 

(d)  Payments. 

(e)  Prohibited  uses  of  funds. 

(f )  Authorization  of  appropriations. 

(g)  "Center"  defined. 

(h)  Coordination  of  center  activities. 

SUBCHAPTER  VII-SOLAR  ENERGY  RESEARCH 
AND  DEVELOPMENT 

Part  A— Cobipetitive  Grant  Program 
3241.        Repealed. 

Part  B— Information  System  and  Advisory 

COBOCITTEE 

3251,  3252.  Repealed. 

Part  C—Model  Farms  and  Demonstration  Projects 
3261  to  3263.  Repealed. 

Part  D— Regional  Solar  Energy  Research  and 
Developbcent  Centers 


3271. 


Repealed. 


Part  E— Appropriations  and  Definitions 
3281,  3282.  Repealed. 

SUBCHAPTER  VIII— INTERNATIONAL 
AGRICULTURAL  RESEARCH  AND  EXTENSION 

3291.        International  agricultural  research  and  ex- 
tension. 

(a)  Authority  of  Secretary. 

(b)  Enhancing  linkages. 

(c)  Provision  of  specialized  or  technical 

services. 
3293.        Agricultural  fellowship  program  for  middle 
income  countries  and  emerging  democra- 
cies. 

(a)  Establishment. 

(b)  Eligible  countries. 

(c)  Purpose  of  fellowships. 

(d)  Individuals  who  may  receive  fellow- 

ships. 

(e)  Program  implementation. 

(f )  Authorization  of  appropriations. 

(g)  Complementary  fimds. 

SUBCHAPTER  X-FUNDING  AND 
MISCELLANEOUS  PROVISIONS 

3319b»  3319c.  Repealed. 
3319e.      Repealed. 

SUBCHAPTER  XI—AQUACULTURE 

3323.        Aquaculture  research  facilities. 

(a)  Grant  authorized. 

(b)  Authorization  of  appropriations. 


SUBCHAPTER  I~PINDINGS,  PURPOSES, 
AND  DEFINITIONS 

§  3101.  Purposes  of  agricultural  research  and  exten- 
sion 

Subject  to  the  varying  conditions  and  needs 
of  States,  Federally  funded  agricultural  re- 
search and  extension  programs  shall  be  de- 
signed to,  among  other  things,  accomplish  the 
following- 
CD  continue  to  satisfy  human  food  and 

fiber  needs; 

(2)  enhance  the  long-term  viability  and 
competitiveness  of  the  food  production  and 
agricultural  system  of  the  United  States 
within  the  global  economy; 

(3)  expand  economic  opportunities  in  rural 
America  and  enhance  the  quality  of  life  for 
farmers,  rural  citizens,  and  society  as  a  whole; 

(4)  improve  the  productivity  of  the  Ameri- 
can agricultural  system  and  develop  new  agri- 
cultural crops  and  new  uses  for  agricultural 
commodities; 

(5)  develop  information  and  systems  to  en- 
hance the  environment  and  the  natural  re- 
source base  upon  which  a  sustainable  agricul- 
tural economy  depends;  or 

(6)  enhance  human  health- 
CD  by  fostering  the  availability  and  af- 

fordability  of  a  safe,  wholesome,  and  nutri- 
tious food  supply  that  meets  the  needs  and 
preferences  of  the  consumer;  and 

C2)  by  assisting  farmers  and  other  rural 
residents  in  the  detection  and  prevention  of 
health  and  safety  concerns. 

CPub.  L.  95-113,  title  XIV,  §  1402,  as  added  Pub. 
L.  101-624,  title  XVI,  §  1602Ca),  Nov.  28,  1990, 
104  Stat.  3705.) 

Prior  Provisions 

A  prior  section  3101,  Pub.  L.  95-113,  title  XIV, 
§  1402,  Sept.  29.  1977.  91  Stat.  981;  Pub.  L.  97-98.  title 
XIV.  §1402,  Dec.  22.  1981.  95  Stat.  1294;  Pub.  L. 
99-198.  title  XIV.  §  1402,  Dec.  23.  1985,  99  Stat.  1542. 
which  stated  Congressional  findings,  was  repealed  by 
Pub.  L.  101-624,  title  XVI,  §  ISOlCfKlKA).  Nov.  28. 
1990.  104  Stat.  3704. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3122,  3123, 
3123a.  3222a  of  this  title. 

§3102.  Additional  purposes  of  agricultural  research 
and  extension 

iSee  main  edition  for  textl 

(As  amended  Pub.  L.  101-624,  title  XVI, 
§  1602Cb),  Nov.  28,  1990,  104  Stat.  3705.) 

Amendments 

1990— Pub.  L.  101-624  amended  section  catchline 
generally. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  iii  section  3123  of  this 
title. 

§  3103.  Definitions 

When  used  in  this  chapter— 

LSee  main  edition  for  text  ofil)  to  Ci4)] 
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(15)  the  term  ''cooperating  forestry 
schools"  means  those  institutions  eligible  to 
receive  funds  imder  the  Act  of  October  10, 
1962  (16  U.S.C.  582a  et  seq.),  commonly 
known  as  the  Mclntire-Stennis  Act  of  1962; 

(16)  the  term  "State  cooperative  institu- 
tions'' or  "State  cooperative  agents"  means 
institutions  or  agents  designated  by— 

iSee  main  edition  for  text  of  (A)  to  iE)l 

(F)  subchapters  V,  VI,  XI,  and  XII  of  this 
chapter; 

(17)  the  term  "sustainable  agriculture" 
means  an  integrated  system  of  plant  and 
animal  production  practices  having  a  site-spe- 
cific application  that  will,  over  the  long- 
term— 

(A)  satisfy  human  food  and  fiber  needs; 

(B)  enhance  environmental  quality  and 
the  natural  resource  base  upon  which  the 
agriculture  economy  depends; 

(C)  make  the  most  efficient  use  of  non- 
renewable resources  and  on-f arm  resources 
and  integrate,  where  appropriate,  natural 
biological  cycles  and  controls; 

(D)  sustain  the  economic  viability  of  farm 
operations;  and 

(E)  enhance  the  quality  of  life  for  farmers 
and  society  as  a  whole;  and 

(18)  the  term  "Technology  Board"  means 
the  Agricultural  Science  and  Technology 
Review  Board  established  in  section  3123a  of 
this  title. 

(As  amended  Pub.  L.  101-624,  title  XVI,  §  1603, 
Nov.  28,  1990.  104  Stat.  3705;  Pub.  L.  102-237, 
title  IV,  §  402(3),  Dec.  13,  1991,  105  Stat.  1863.) 

Amendments 

1991— Par.  (18).  Pub.  L.  102-237  inserted  "and"  after 
*  *  Science  " . 

1990— Par.  (16)(F).  Pub.  L.  101-624,  §  1603(2).  insert- 
ed reference  to  subchapter  VI  of  this  chapter. 

Pars.  (17),  (18).  Pub.  L.  101-624,  §  1603(1).  (3).  added 
pars.  (17)  and  (18). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  450i,  2027, 
3319.  3292,  5801,  5931  of  this  title. 

SUBCHAPTER  II— COORDINATION  AND 
PLANNING  OF  AGRICULTURAL  RE- 
SEARCH, EXTENSION,  AND  TEACHING 

§  3121.  Responsibilities  of  Secretary  and  Department 
of  Agriculture 

The  Department  of  Agriculture  is  designated 
as  the  lead  agency  of  the  Federal  Government 
for  agricultural  research  (except  with  respect 
to  the  biomedical  aspects  of  himian  nutrition 
concerned  with  diagnosis  or  treatment  of  dis- 
ease), extension,  and  teaching  in  the  food  and 
agricultural  sciences,  and  the  Secretary,  in  car- 
rying out  the  Secretary's  responsibilities, 
shall— 

iSee  main  edition  for  text  ofil)  to  Ul)1 

(12)  establish,  after  coordination  with  the 
Technology  Board,  appropriate  controls  with 
respect  to  the  development  and  use  of  the  ap- 
plication of  biotechnology  to  agriculture. 


(As    amended    Pub.    L.    101-624,    title    XVI, 
§  1605(b)(3),  Nov.  28.  1990,  104  Stat.  3714.) 

Amendments 

1990— Par.  (12).  Pub.  L.  101-624  inserted  ".  after  co- 
ordination with  the  Technology  Board,"  after  "estab- 
lish". 

§  3122.  Joint  Council  on  Food  and  Agricultural  Sci- 
ences 

(a)  Establishment 

The  Secretary  shall  establish  within  the  De- 
partment of  Agriculture  a  committee  to  be 
known  as  the  Joint  Council  on  Food  and  Agri- 
cultural Sciences  which  shall  remain  in  exist- 
ence until  September  30, 1995. 

(b)  Membership 

The  Joint  Council  shall  be  composed  of  not 
less  than  21  representatives  of  organizations  or 
agencies  which  conduct  or  assist  in  conducting 
programs  of  research,  extension,  or  teaching  in 
the  food  and  agricultural  sciences,  including 
the  following: 

(1)  Six  representatives  from  State  coopera- 
tive institutions,  including  at  least  one  from 
institutions  eligible  to  receive  fimds  under 
the  Act  of  August  30,  1890  (7  U.S.C.  321  et 
seq.),  including  Tuskegee  University. 

(2)  Pour  representatives  from  agencies 
within  the  Department  of  Agriculture  which 
have  significant  research,  extension,  and 
teaching  responsibilities. 

(3)  One  representative  from  public  colleges 
and  universities  having  a  demonstrable  capac- 
ity to  carry  out  food  and  agricultural  re- 
search, extension,  or  teaching. 

(4)  One  representative  from  colleges  and 
universities  conducting  research  related  to 
the  food  and  agricultural  sciences. 

(5)  Three  representatives  from  private  orga- 
nizations or  corporations  conducting  research 
in  the  food  and  agricultural  sciences,  includ- 
ing one  representative  from  the  food  process- 
ing industry  involved  in  food  technology  re- 
search. 

(6)  One  representative  from  among  foimda- 
tions  funding  research  in  the  food  and  agri- 
cultural sciences. 

(7)  One  representative  from  among  farmers, 
ranchers,  and  other  producers  of  domestic  ag- 
ricultural commodities. 

(8)  One  representative  from  the  Office  of 
Science  and  Technology  Policy. 

(9)  Two  representatives  from  other  Federal 
agencies  determined  by  the  Secretary  to  be 
appropriate. 

(10)  One  representative  from  the  National 
Academy  of  Sciences. 

(11)  To  the  extent  the  Joint  Council  is  com- 
posed of  more  than  21  members,  representa- 
tives of  other  public  and  private  institutions, 
producers,  and  representatives  of  the  public 
who  are  interested  in  and  have  the  potential 
to  contribute  to  (as  determined  by  the  Secre- 
tary) the  formulation  of  national  policy  in 
the  food  and  agricultural  sciences. 
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(c)  Adminigtratiye  previsions 

(1)  Terms 

Members  of  the  Joint  Council  shall  be  ap- 
pointed for  a  term  of  up  to  three  years  by  the 
Secretary  from  nominations  made  by  the  or- 
ganizations and  agencies  described  in  subsec- 
tion (b)  of  this  section.  The  terms  of  the 
members  shall  be  staggered. 

(2)  Churpersen 

The  Joint  Council  shall  be  jointly  chaired 
by  the  Assistant  Secretary  of  Agricultiu*e  for 
research,  extension,  and  teaching,  and  a 
person  to  be  elected  from  among  the  non-Ped- 
eral  membership  of  the  Joint  Council. 

(3)  Meetings 

The  Joint  Council  shall  meet  at  least  once 
during  each  three-month  period.  At  least  one 
meeting  each  year  shall  be  a  combined  meet- 
ing with  the  Advisory  Board.  The  meetings  of 
the  Joint  Coundl  shiOl  be  publicly  announced 
in  advance  and  shall  be  open  to  the  public. 
Appropriate  records  of  the  activities  of  the 
Joint  Council  shall  be  kept  and  made  avail- 
able to  the  public  on  request. 

(d)  Primary  responcobility 

The  primary  responsibility  of  the  Joint  Coun- 
cil is  to  bring  about  more  effective  research,  ex- 
tension, and  teaching  in  the  food  and  agricul- 
tural sciences  in  the  United  States  by  improv- 
ing the  planning  and  coordination  of  publicly 
and  privately  supported  food  and  agricultural 
science  activities  and  by  relating  Federal 
budget  development  and  program  management 
to  these  processes. 

(e)  Other  responsibilities 

The  responsibilities  of  the  Joint  Council  shall 
also  include  the  following: 

(1)  Provide  a  forum  for  the  interchange  of 
information  among  the  organizations  repre- 
sented by  the  members  of  the  Joint  Council 
that  will  assure  improved  awareness  among 
these  organizations  concerning  the  agricul- 
tural research,  extension,  and  teaching  pro- 
grams, results,  and  directions  of  each  organi- 
zation. 

(2)  Analyze  and  evaluate  the  economic,  en- 
vironmental, and  social  impacts  of  agricultur- 
al research,  extension,  and  teaching  programs 
conducted  in  the  United  States. 

(3)  Determine  high  priority  issues  and  goals 
for  agricultural  research,  extension,  and 
teaching  programis,  and  submit  annual  re- 
ports identifying  such  high  priority  issues 
and  goals  to  the  Secretary  and  to  Congress. 

(4)  Develop  and  review  the  effectiveness  of 
a  system,  for  use  by  the  Secretary,  of  compil- 
ing, maintaining,  and  disseminating  informa- 
tion about  each  federally  supported  agricul- 
tural research  or  extension  project  and,  to 
the  maximum  extent  possible,  information 
about  private  agricultural  research  and  exten- 
sion projects  conducted  by  colleges  and  imi- 
versities,  foimdations,  contract  research 
groups,  businesses,  and  others.  Information 
about  private  agricultural  research  and  exten- 
sion shall  not  be  included  in  this  system 
unless  they  are  partially  or  entirely  funded 
by  the  Federal  Government  or  the  organiza- 


tions sponsoring  the  projects  agree  to  the  in- 
clusions of  information  about  such  projects. 

(5)  Assist  the  parties  in  developing,  review- 
ing, and  evaluating  memoranda  of  under- 
standing or  other  documents  that  detail  the 
terms  and  conditions  between  the  Secretary 
and  the  participants  in  agricultural  research, 
extension,  and  teaching  programs  under  this 
Act  and  other  Acts. 

(6)  Assist  the  Secretary  in  carrying  out  the 
responsibilities  assigned  to  the  Secretary 
under  this  chapter  through  planning  and  co- 
ordination in  the  food  and  agricultural  scienc- 
es, by  using,  wherever  possible,  the  existing 
regional  research,  extension,  and  teaching  or- 
ganizations of  State  cooperative  institutions 
to  provide  regional  planning  and  coordina- 
tion, and  by  the  development  of  recommenda- 
tions and  reports  describing  current  and  long- 
range  needs,  priorities,  and  goals  in  the  food 
and  agricultural  sciences  and  means  to 
achieve  these  goals. 

(7)  Coordinate  with  the  Secretary  in  assess- 
ing the  current  status  of,  and  developing  a 
plan  for,  the  effective  transfer  of  new  tech- 
nologies to  the  farming  community. 

(8)  In  consultation  with  the  Users  Advisory 
Board— 

(A)  provide  an  annual  review  and  priori- 
tize requests  for  agricultural  related  special 
grants  and  construction  grants; 

(B)  provide  an  annual  review  of  the  com- 
petitive grants  made  by  the  Secretary  to  de- 
termine priority  research  and  grant  catego- 
ries and  types  that  best  advance  the  pur- 
poses expressed  in  section  3101  of  this  title; 
and 

(C)  review  and  make  budget  recommenda- 
tions on  the  research,  extension,  and  teach- 
ing budgets  for  the  Agricultural  Research 
Service,  the  Forest  Service,  the  Economic 
Research  Service,  the  Extension  Service, 
the  National  Agricultural  Library,  the  Co- 
operative State  Research  Service,  and  other 
department  agencies. 

(f)  Reports 

(1)  Annual  report 

Not  later  than  Jime  30  of  each  year,  the 
Joint  Council  shall  prepare  a  report  specify- 
ing its  conclusions  on— 

(A)  priorities  for  food  and  agricultural  re- 
search, extension,  and  teaching  programs; 

(B)  suggested  areas  of  responsibility 
among  Federal,  State,  and  private  organiza- 
tions in  carrying  out  such  programs; 

(C)  the  levels  of  financial  and  other  sup- 
port needed  to  carry  out  such  programs; 

(D)  the  progress  made  toward  accomplish- 
ing the  priorities  and  associated  levels  of  fi- 
nancial and  other  support  recommended  in 
the  annual  report  issued  in  the  prior  year; 
and 

(E)  the  activities  of  the  Board  in  meeting 
its  responsibilities  under  this  section. 

(2)  Five-year  plan 

Not  later  than  November  30, 1990,  the  Joint 
Council  shall  prepare  a  report  outlining  a 
five-year  plan  for  food  and  agricultural  sci- 
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ences  that  reflects  the  coordinated  views  of 
the  research,  extension,  and  teaching  commu- 
nity. The  Joint  Coimcil  shall  update  this  plan 
every  two  years  thereafter  in  reports  reflect- 
ing the  progress  being  made  toward  imple- 
menting the  plan. 

(3)  Submission  of  reports 

Each  report  prepared  under  this  subsection 
shall  be  submitted  to  the  Secretary.  Minority 
views,  if  timely  submitted,  shall  be  included 
in  each  such  report. 

(As  amended  Pub.  L.  101-624,  title  XVI, 
§  1604(a),  Nov.  28,  1990,  104  Stat.  3706;  Pub.  L. 
102-237,  title  IV,  !§  402(1),  407(1),  Dec.  13,  1991, 
105  Stat.  1863,  1864.) 

References  in  Text 

Act  of  August  30,  1890,  referred  to  in  subsec.  (b)(1), 
is  act  Aug.  30,  1890,  ch.  841,  26  Stat.  417,  as  amended, 
popularly  known  as  the  Agricultural  College  Act  of 
1890  and  also  as  the  Second  Morrill  Act.  which  is  clas- 
sified generally  to  subchapter  II  (§321  et  seq.)  of 
chapter  13  of  this  title.  For  con4)lete  classification  of 
this  Act  to  the  Code,  see  Short  Title  note  set  out 
imder  section  321  of  this  title  and  Tables. 

For  definition  of  "this  chapter",  referred  to  in 
subsec.  (e)(6),  see  note  set  out  under  section  3102  of 
this  title. 

Amendments 

1991— Pub.  L.  102-237,  §407(1).  amended  directory 
language  of  Pub.  L.  101-624,  §  1604(a).  See  1990 
Amendment  note  below. 

Subsec.  (e)(7).  Pub.  L.  102-237,  §  402(1),  substituted  a 
period  for  semicolon  at  end. 

1990— Pub.  L.  101-624.  §  1604(a),  as  amended  by  Pub. 
L.  102-237,  §  407(1),  amended  section  generally,  substi- 
tuting present  provisions  for  provisions  which  estab- 
lished Joint  Council  on  Food  and  Agricultural  Scienc- 
es to  expire  on  Sept.  30,  1990,  provided  for  member- 
ship on  Council  of  not  fewer  than  25  representatives, 
provided  for  meetings  of  Council  at  least  once  during 
each  three  month  period,  outlined  primary  responsi- 
bilities of  Council,  including  submission  of  reports, 
provided  for  publicity  of  meetings  and  activities,  and 
provided  for  nonapplicability  of  the  Federal  Advisory 
Committee  Act  and  title  XVIII  of  the  Food  and  Agri- 
culture Act  of  1977  [7  U.S.C.  2281  et  seq.]. 

§  3123.  National  Agricultural  Research  and  Extension 
Users  Advisory  Board 

(a)  Establishment 

The  Secretary  shall  establish  within  the  De- 
partment of  Agriculture  a  board  to  be  known  as 
the  National  Agricultural  Research  and  Exten- 
sion Users  Advisory  Board  which  shall  remain 
in  existence  imtil  September  30, 1995. 

(b)  Membership 

The  Advisory  Board  shall  be  composed  of  21 
members  appointed  by  the  Secretary.  The 
members  shall  be  appointed  to  serve  staggered 
terms,  in  a  manner  determhied  appropriate  by 
the  Secretary.  The  members  of  the  Advisory 
Board  shall  consist  of  the  following: 

(1)  One  member  who  is  a  producer  repre- 
senting farm  cooperatives. 

(2)  Two  members  who  are  producers  repre- 
senting general  farm  organizations. 

(3)  Pour  members  who  are  producers  repre- 
senting agricultural  commodities,  forest  prod- 
uct, and  aquacultural  product  groups  from 
various  geographic  regions. 


(4)  One  member  representing  agricultural 
farm  suppliers. 

(5)  One  member  representing  food  and  fiber 
processors. 

(6)  One  member  representing  animal  health 
interests. 

(7)  One  member  engaged  in  transportation 
of  food  and  agricultural  products  to  domestic 
or  foreign  markets. 

(8)  One  member  representing  labor  organi- 
zations  primarily  concerned  with  the  produc- 
tion, processing,  distribution,  or  transport  of 
food  and  agricultural  products. 

(9)  One  member  representing  food  market- 
ing interests. 

(10)  One  member  representing  private  non- 
profit organizations  and  foundations  involved 
in  agricultural  research,  sustainable  agricul- 
tural research,  education,  and  extension. 

(11)  One  member  representing  private 
sector  organizati<His  involved  in  development 
programs  and  issues  in  developing  countries. 

(12)  One  member  representing  agencies  of 
the  Department  of  Agriculture  that  do  not 
have  research  capabilities. 

(13)  One  member  engaged  in  rural  develop- 
ment work. 

(14)  One  member  engaged  in  human  nutri- 
tion work. 

(15)  Two  members  representing  consumer 
interests,  including  one  member  who  repre- 
sents nonprofit  consumer  advocacy  organiza- 
tions. 

(16)  One  member  representing  nonprofit 
environmental  protection  organizations. 

(c)  Chairperson;  vice-chairperson 

At  the  first  meeting  each  year  of  the  Adviso- 
ry Board,  the  members  of  the  Advisory  Board 
shall  elect  a  chairperson  and  vice-chairperson 
from  the  members.  The  chairperson  and  vice- 
chairperson  shall  serve  in  such  positions  for  a 
term  of  one  year. 

(d)  Meetings 

The  Advisory  Board  shall  meet  a  sufficient 
number  of  times  each  year  to  carry  out  its  re- 
sponsibilities imder  subsection  (f)  of  this  sec- 
tion. At  least  one  meeting  each  year  shall  be 
held  as  a  combined  meeting  with  the  Joint 
Council. 

(e)  Panels 

The  Advisory  Board  may  establish  such 
panels  as  the  Advisory  Board  considers  appro- 
priate to  develop  information,  reports,  advice, 
and  recommendations  for  the  use  of  the  Adviso- 
ry Board  in  meeting  the  responsibilities  of  the 
Advisory  Board.  Members  of  such  panels  may 
include  members  of  the  Advisory  Board,  Advi- 
sory Board  staff  members,  individuals  from  the 
Department  of  Agriculture  and  other  depart- 
ments and  agencies  of  the  Federal  Government, 
and  uidividuals  from  the  private  sector  who 
have  expertise  hi  the  subject  to  be  examhied  by 
the  panel. 

(f)  Responsibilities 

(1)  Advisory  opinions 

The  Advisory  Board  shall  have  general  re- 
sponsibility for  preparing  independent  adviso- 
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ry  opinions  on  the  food  and  agricultural  sci- 
ences. 

(2)  Specific  duties 

The  Advisory  Board  shall  have  specific  re- 
sponsibUity  to  perform  the  following  duties: 

(A)  Review  the  policies,  plans,  and  goals 
of  programs  within  the  Department  of  Agri- 
culture involving  the  food  and  agricultural 
sciences,  and  related  programs  in  other  Fed- 
eral and  State  departments  and  agencies 
and  in  the  colleges  and  universities  devel- 
oped by  the  Secretary  imder  this  chapter. 

(B)  Review  and  assess  the  extent  of  agri- 
cultural research,  teaching,  and  extension 
being  conducted  by  the  private  sector  and 
the  relationships  and  coordination  of  such 
activities  with  Federally  supported  agricul- 
tural research,  teaching,  and  extension  pro- 
grams. 

(C)  Review  and  provide  consultation  to 
the  Secretary  on  national  policies,  prior- 
ities, and  strategies  for  agricultural  re- 
search and  extension  for  both  the  short  and 
long  term. 

(D)  Assess  the  overall  adequacy  of  the  dis- 
tribution of  resources  and  the  allocation  of 
funds  for  the  agricultural  research,  exten- 
sion, and  teaching  activities  of  the  Depart- 
ment of  Agriculture  and  make  recommenda- 
tions with  regard  to  such  distribution  and 
allocation  to  the  Secretary,  Federal  agen- 
cies, and  private  organizations  that  are  con- 
tributing to  the  funding  of  agricultural  re- 
search, extension,  and  teaching. 

(E)  Identify  emerging  agricultural  re- 
search, teaching,  and  extension  issues  and 
suggest  programs  and  technology  transfer 
solutions  for  use  by  the  public  and  private 
agricultural  science  and  education  commu- 
nity. 

(F)  Evaluate  the  results  and  the  effective- 
ness of  research  and  extension  programs 
with  regard  to  their  influence  on  long-term 
goals  of  agriculture  expressed  in  sections 
3101  and  3102  of  this  title  and  consumer 
needs. 

(g)  Reports  by  Advisory  Board 

(1)  Examinatioii  of  federally  supported  aip-icultural 
research  and  extension  programs 

Not  later  than  July  1  of  each  year,  the  Ad- 
visory Board  shall  provide  an  oral  briefing  to 
the  Secretary  (by  the  chairperson  of  the  Ad- 
visory Board)  and  a  written  report  to  Con- 
gress and  the  Secretary  of  recommendations 
concerning  the  allocation  of  responsibilities 
and  levels  of  fimding  among  federally  sup- 
ported agricultural  research  and  extension 
programs.  The  Advisory  Board  shall  include 
in  each  oral  briefing  and  written  report  pre- 
pared under  this  paragraph— 

(A)  a  review  and  assessment  of  the  alloca- 
tion of  fimds  for  agricultural  research  and 
extension  made  for  the  preceding  fiscal 
year  by  the  Department  of  Agriculture; 

(B)  an  evaluation  of— 

(i)  the  effectiveness  of  coordination  of 
Federal  and  private  research  initiatives; 

(ii)  new  research  and  extension  pro- 
grams that  need  to  be  conducted  by  the 
research  system;  and 


(iii)  the  effectiveness  of  the  private  and 
public  research  and  extension  system;  and 

(C)  minority  views,  if  timely  submitted. 

(2)  Review  of  budget  and  Secretary's  report 

Not  later  than  February  20  of  each  year, 
the  Advisory  Board  shall  submit  to  the  Presi- 
dent, the  Committees  on  Agriculture  and  Ap- 
propriations of  the  House  of  Representatives, 
and  the  Committees  on  Agriculture,  Nutri- 
tion, and  Forestry  and  Appropriations  of  the 
Senate  a  report  containing— 

(A)  an  appraisal  by  the  Advisory  Board  of 
the  proposed  budget  of  the  President  for 
the  food  and  agricultural  sciences  for  the 
fiscal  year  beginning  in  the  year  that  report 
is  submitted; 

(B)  the  recommendations  of  the  Secretary 
contained  in  the  annual  report  submitted 
by  the  Secretary  pursuant  to  section  3125 
of  this  title;  and 

(C)  separate  views  of  members  of  the  Ad- 
visory Board,  if  timely  submitted. 

(3)  Requirement  of  reports 

Each  report  prepared  by  the  Advisory 
Board  shall  list  the  membership  of  the  Advi- 
sory Board  as  of  the  time  the  report  was  pre- 
pared, including  the  organizational  and  em- 
ployment affiliation  of  each  member  of  the 
Advisory  Board. 

(h)  Rep<Mrt  by  Secretary 

Not  later  than  February  1  of  each  year,  the 
Secretary  shall  submit  to  the  Committee  on  Ag- 
riculture of  the  House  of  Representatives  and 
the  Coimnittee  on  Agriculture,  Nutrition,  and 
Forestry  of  the  Senate  a  report  that  describes 
the  manner  in  which  the  recommendations  of 
the  Advisory  6oard  have  been  incorporated 
into  the  budget  and  programs  of  the  Depart- 
ment of  Agriculture. 

(As  amended  Pub.  L.  101-624,  title  XVI, 
f  1604(b),  Nov.  28,  1900.  104  Stat.  3709;  Pub.  L. 
102-237,  title  IV,  §402(2),  Dec.  13.  1991.  105 
Stat.  1863.) 

Hefkiences  in  Text 

For  deflation  of  "this  chapter",  referred  to  in 
subsec.  (f)(2)(A).  see  note  set  out  under  section  3102  of 
this  title. 

Amend  AGENTS 

1991— Subsec.  (e).  Pub.  L.  102-237.  §  402(2KA).  sub- 
stituted "Government"  for  "government". 

Subsec.  (g)(1).  Pub.  L.  102-237.  §  402(2)(B).  substitut- 
ed "federally"  for  "PederaUy". 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  which 
established  National  Agricultural  Research  and  Exten- 
sion Users  Advisory  Board  to  expire  on  Sept.  30,  1990. 
authorized  membership  of  Board  at  25  representa- 
tives, provided  for  selection  of  chairman  and  vice- 
chairman,  provided  for  meetings  at  least  once  during 
each  three  month  period,  authorized  establishment  of 
panels  to  assist  Board  in  meeting  its  responsibilities, 
and  outlined  general  and  specific  responsibilities  of 
Board,  including  the  submission  of  reports. 
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§  3123a.  Aipricultural  Science  and  Technology  Review 
Board 

(a)  Establishment 

The  Secretary,  acting  through  the  Joint 
Council,  shall  establish  and  oversee  an  Agricul- 
tural Science  and  Technology  Review  Board. 

(b)  Membership 

(1)  Composition 

The  Technology  Board  shall  be  composed 
of  11  individuals,  to  be  appointed  by  the  Sec- 
retary, who  have  expertise  in  technology  as- 
sessment, environmental  sciences,  interna- 
tional agricultural  issues,  the  social  sciences, 
agricultural  sciences  (both  basic  and  applied), 
technology  transfer,  and  education,  including 
representatives  of— 

(A)  the  Agricultural  Research  Service; 

(B)  the  Cooperative  State  Research  Serv- 
ice; 

(C)  the  Extension  Service; 

(D)  private  foimdations  and  nonprofit  or- 
ganizations who  have  expertise  in  agricul- 
tural research,  education,  and  technology 
transfer; 

(E)  private  agricultural  research  and  tech- 
nology t^*ansf er  firms;  and 

(P)  the  lAiid  Grant  University  System. 

(2)  Manner  of  appotntment 

The  Secretary  shall  appoint  members  of  the 
Technotogy  Board  in  a  manner  determined  to 
be  appropriate  by  the  Secretary. 

(3)  Private  sector  representation 

A  majority  of  the  members  of  the  Technol- 
(«y  Board  i^pointed  under  paragraph  (1) 
shall  be  from  the  private  sector. 

(4)  Term 

Members  of  the  Technc^ogy  Board  shall 
serve  for  staggered  terms  of  3  years,  as  deter- 
mined appropriate  by  the  Secretary. 

(5)  Chairperson 

The  Technology  Board  shall  select  a  chair- 
person from  its  membership,  who  shall  serve 
in  tlmt  poslUmi  for  a  term  of  1  year. 

(c)  Tedinical  Interpretation  and  assessments 
(1)  In  general 

The  Technology  Board  shall— 

(A)  provide  technics  interpretation  and 
translation  of  current  and  emerging  agricul- 
tural ai^i  envinmmental  science  issues  for 
use  by  the  Joint  Coimeil  and  the  Advisory 
Board  In  settlsg  prl^tit^  aiid  coniluctli:^ 
evaluaMons;  axud 

<B)  |nr0vl4e  t^^titiolecy  aseessmi^it  of  (cur- 
rent m&A  emsm^sm  pi^^e  w^  private  agri- 
cultural reaeftrt^  and  tectmolo^  transfer 
initiatives,  including  emergicig  tec^oioli^i^ 
iTcm.  priv^  kid»rta^  and  pul^lle  im^tu- 
tiosm  that  wouM  titiUnenee  agrlei^ta«,  envi- 
romsieiit,  nutrition,  and  ttie  In'oad  social, 
ec<Hioiiiic,  ai^  health  ccmseqii^i^es  <m 
urtian  and  rural  cxHnmunities. 


(2) 

The  Teduu^i^  Board  may  ooi^uct  assess- 
ments to  ctmMer  to  whi^  ext^^  agrkmltural 
research  and  extosuBicm  programs  fester— 


(A)  the  development  of  farming  systems 
that  most  effectively  take  advantage  of  nat- 
ural processes  and  beneficial  biological 
interactions  and  other  sustainable  agricul- 
ture techniques; 

(B)  genetics  research  that  results  in  crop 
varieties  and  livestock  that  enhance  man- 
agement options,  farm  productivity,  use  of 
inputs,  and  a  diversity  of  products  that  can 
be  marketed  by  the  farm  operator; 

(C)  research  to  develop  farming  systems 
appropriate  to  climatological  imcertainty; 

(D)  research  to  increase  the  demand  for 
current  farm  products,  and  to  develop  new 
farm  crops  and  enterprises,  that  are  eco- 
nomically and  environmentally  advanta- 
geous and  enhance  agricultural  diversity; 

(E)  research  to  enhance  economic  and  so- 
cietal well-being; 

(P)  research  that  develops  rural  economic 
development  strategies  that  build  on  the 
entrepreneurial  skills,  self -employment  tra- 
dition, and  the  resource  base  of  rural  com- 
munities and  extension  programs  to  dis- 
seminate those  strategies; 

(G)  innovative  extension  and  education 
programs  that  transfer  new  technology  to 
the  rural  cmnmunity  includii^  imiall-  and 
moderate-dsed  family  farmers  and  poten- 
tial b^dinning  and  minority  farmers  with 
limited  resources;  and 

(H)  extensi€m  prtmxwais  that  substantially 
involve  a  broad  range  of  interested  individ- 
uals, c<^imodity  groups,  agri-industry 
groups,  farm  groui^,  rural  organizations, 
community  groi^xs,  farmworkers,  and  envl- 
ronn^ntal  i»rganiaatlonfi  to  broaden  input 
into  research  and  extension  priority  setting. 

(d)  Technology  assessn^nt  report 

(1)  In  general 

Not  later  than  December  31  of  each  year, 
the  Technology  Board  shidl  prepare  a  report 
that  contains  a  technology  assessment  of 
emerging  public  and  private  agricultural  re- 
search initi€Uives  ai^  activities,  induing— 

(A)  recm»mariteti#i:^  on  lu»w  such  re- 
search woidd  be  b^t  directed  to  advance 
the  purpose  set  forth  in  section  3101  of 
this  title;  and 

(B)  mi  msamament  of  activities  eo^iM^ted 
by  the  Secretary,  research  eomp^^nts  of 
puMie  and  private  &Mem&  ai^  universltlBs, 
ai^  ^m&rt^mg  private  apieu^un^  research 

Hie  Tmim^my  Bmrd  shall  s^^mlt  H^ 
repcHTt  rei^^  KBiter  pmnmm^  <1)  ^  t^e 
aiH^r^;«^ia^  Cmaa^^Ms  el  Cencresa,  to  the 
S^r^ary ,  t&  mt  iMWii  el  eihiNr  Pedeirai  ai^n- 
ck8  «^  gwiport  agttodtermi  reaeu^,  ai^ 
(on  reQWi^)  to  pitvate  omSBa^imMoa^  who 
have  a  sii^^iii^mnt  involve«i^nt  in  agrleultuna 
research. 

(3)  MlnorHy  views 

The  Techi^togy  Beard  shall  include  minor- 
ity views  in  the  report,  if  timely  su^asdtted. 
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(Pub.  L.  95-113,  title  XIV,  §  1408A,  as  added 
Pub.  L.  101-624,  title  XVI,  §  1605(a),  Nov.  28, 
1990,  104  Stat.  3711,  and  amended  Pub.  L. 
102-237,  title  IV,  §  402(3),  (4),  Dec.  13,  1991,  105 
Stat.  1863.) 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-237,  §  402(3),  inserted 
"and"  after  "Science". 

Subsec.  (c)(2)(H).  Pub.  L.  102-237,  §  402(4),  substitut- 
ed "farmworkers"  for  "farmerworkers". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3103,  3125  of 
this  title. 

§  3124a.  Federal-State  partnership  and  coordination 

ISee  main  edition  for  text  of  (a)  and  (6)3 

(c)  Designation  of  State  cooperative  institutions;  re- 
ports; research  grants 

(1)  To  promote  research  for  purposes  of  de- 
veloping agricultural  policy  alternatives,  the 
Secretary  is  encouraged— 

(A)  to  designate  at  least  one  State  coopera- 
tive institution  to  conduct  research  in  an 
interdisciplinary  fashion;  and 

(B)  to  report  on  a  regular  basis  with  respect 
to  the  effect  of  emerging  technological,  eco- 
nomic, sociological,  and  envirormiental  devel- 
opments on  the  structure  of  agriculture. 

(2)  Support  for  this  effort  should  include 
grants  to  examine  the  role  of  various  food  pro- 
duction, processing,  and  distribution  systems 
that  may  primarily  benefit  small-  and  medium- 
sized  family  farms,  such  as  diversified  farm 
plans,  energy,  water,  and  soil  conservation  tech- 
nologies, direct  and  cooperative  marketing,  pro- 
duction and  processing  cooperatives,  and  rural 
community  resource  management. 

(d)  Designation  of  State  agricultural  experiment  sta- 
tions and  Agricultural  Research  Service  facilities; 
pilot  projects;  additional  research 

To  address  more  effectively  the  critical  need 
for  reducing  farm  input  costs,  improving  soil, 
water,  and  energy  conservation  on  farms  and  in 
rural  areas,  using  sustainable  agricultural 
methods,  adopting  alternative  processing  and 
marketing  systems,  and  encoiwaging  rural  re- 
sources management,  the  Secretary  is  encour- 
aged to  designate  at  least  one  State  agricultural 
experiment  station  and  one  Agricultural  Re- 
search Service  facility  to  examine  these  issues 
in  an  integrated  and  comprehensive  manner, 
while  conducting  ongoing  pilot  projects  contrib- 
uting additional  research  through  the  Federal- 
State  partnership. 

(As  amended  Pub.  L.  101-624,  title  XVI, 
§  1601(f)(1)(B),  Nov.  28,  1990,  104  Stat.  3704.) 

Amendments 

1990— Subsecs.  (c)  to  (e).  Pub.  L.  101-624  redesignat- 
ed subsecs.  (d)  and  (e)  as  (c)  and  (d),  respectively,  and 
struck  out  former  subsec.  (c)  which  read  as  follows: 
"In  order  to  meet  the  increasing  needs  of  consumers 
and  to  promote  the  health  and  welfare  of  people,  the 
Secretary  shall  ensure  that  the  cooperative  research, 
extension,  and  teaching  programs  of  the  various 
States  adequately  address  the  challenges  described  in 
paragraph  (10)  of  section  3101  of  this  title.  The  Secre- 
tary may  implement  new  cooperative  initiatives  in 


home  economics  and  related  disciplines  to  address 
such  challenges." 

§  3125.  Annual  report  of  Secretary  of  Agriculture  to 
President  and  Congress 

The  Secretary  shall  submit  to  the  President 
and  Congress  by  January  1  of  each  year  a 
report  on  the  Nation's  agricultural  research,  ex- 
tension, and  teaching  activities,  and  such  report 
shall  include— 

iSee  main  edition  for  text  of  (1)1 

(2)  the  recommendations  of  the  Joint  Coim- 
cil  developed  imder  section  3122(f)  of  this 
title,  the  recommendations  of  the  Advisory 
Board  developed  under  section  3123(g)  of  this 
title,  and  the  recommendations  of  the  Tech- 
nology Board  developed  under  section 
3123a(d)  of  this  title;  and 

ISee  main  edition  for  text  of  (3)1 

(As    amended    Pub.    L.    101-624,    title    XVI, 
§  1605(b)(4),  Nov.  28, 1990,  104  Stat.  3714.) 

Amendbients 

1990— Par.  (2).  Pub.  L.  101-624  amended  par.  (2)  gen- 
erally. Prior  to  amendment,  par.  (2)  read  as  follows: 
"the  statements  of  recommendations  of  the  Joint 
Council  developed  pursuant  to  the  provisions  of  sec- 
tion 3122(d)(2)(G)  of  this  title  and  the  statement  of 
recommendations  of  the  Advisory  Board  developed 
pursuant  to  the  provisions  of  section  3123(f)(2)(E)  of 
this  title;  and". 

§  3125a.  National  Agricultural  Library 

(a)  Purpose 

The  purpose  of  this  section  is  to  consolidate 
and  expand  the  statutory  authority  for  the  op- 
eration of  the  library  of  the  Department  of  Ag- 
riculture established  pursuant  to  section  2201 
of  this  title  as  the  primary  agricultural  infor- 
mation resource  of  the  United  States. 

(b)  Establishment 

There  is  established  in  the  Department  of  Ag- 
riculture the  National  Agricultural  Library  to 
serve  as  the  primary  agricultural  information 
resource  of  the  United  States. 

(c)  Director 

The  Secretary  shall  appoint  a  Director  for 
the  National  Agricultural  Library  who  shall  be 
subject  to  the  direction  of  the  Secretary. 

(d)  Functions  of  Director 
The  Director  may— 

(1)  acquire,  preserve,  and  manage  informa- 
tion and  information  products  and  services  in 
all  phases  of  agricultiu*e  and  allied  sciences; 

(2)  organize  agricultural  information  and 
information  products  and  services  by  catalog- 
ing, indexing,  bibliographical  listing,  and 
other  appropriate  techniques; 

(3)  provide  agricultural  information  and  in- 
formation products  and  services  to  agencies 
of  the  Department  of  Agriculture  and  the 
Federal  Goverrmient,  public  and  private  orga- 
nizations, and  individuals,  within  the  United 
States  and  internationally; 
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(4)  plan  for,  coordinate,  and  evaluate  infor- 
mation and  library  needs  related  to  agricul- 
tural research  and  education; 

(5)  cooperate  with  and  coordinate  efforts 
among  agricultural  college  and  university  li- 
braries, in  conjunction  with  private  industry 
and  other  agricultural  library  and  informa- 
tion centers,  toward  the  development  of  a 
comprehensive  agricultural  library  and  infor- 
mation network;  and 

(6)  coordinate  the  development  of  special- 
ized subject  information  services  among  the 
agricultural  and  library  information  commu- 
nities. 

(e)  Library  products  and  services 

The  Director  may— - 

(1)  make  copies  of  the  bibliographies  pre- 
pared by  the  National  Agricultural  Library; 

(2)  make  microforms  and  other  reproduc- 
tions of  books  and  other  library  materials  in 
the  Department; 

(3)  provide  any  other  library  and  informa- 
tion products  and  services;  and 

(4)  sell  those  products  and  services  at  such 
prices  (not  less  than  the  estimated  total  cost 
of  disseminating  the  products  and  services)  as 
the  Secretary  may  determine  appropriate. 

(f)  Receipts 

Funds  received  from  sales  under  subsection 
(e)  of  this  section  shall  be  deposited  in  the 
Treasiwy  of  the  United  States  to  the  credit  of 
the  applicable  appropriation  and  shall  remain 
available  until  expended. 

(g)  Agreements 

(1)  In  general 

The  Director  may  enter  into  agreement 
with,  and  receive  fimds  from  any  State,  and 
other  political  subdivision,  organization,  busi- 
ness, or  individual  for  the  purpose  of  conduct- 
ing activities  to  carry  out  this  section. 

(2)  Funds 

Funds  received  under  this  subsection  for 
payments  for  library  products  and  services  or 
other  activities  shall  be  deposited  to  the  mis- 
cellaneous contributed  fimd  account,  and 
shall  remain  available  until  expended. 

(h)  Authorization  of  appropriations 
There  are  authorized  to  be  appropriated  for 

each  fiscal  year  such  sums  as  may  be  necessary 

to  carry  out  this  section. 

(Pub.  L.  95>113,  title  XIV,  §  1410A,  as  added 
Pub.  L.  101-624,  title  XVI,  §  1606(a),  Nov.  28, 
1990,  104  Stat.  3714.) 

§  3125b.  National  Rural  Information  Center  Clearing- 
house 

(a)  Establishment 

The  Secretary  shall  establish,  within  the  Na- 
tional Afinricultural  Library,  in  coordination 
with  the  Extension  Service,  a  National  Rural 
Information  Center  Clearinghouse  (in  this  sec- 
tion referred  to  as  the  "Clearinghouse")  to  per- 
form the  functions  specified  in  subsection  (b)  of 
this  section. 

(b)  Functions 

The  Clearinghouse  shall  provide  and  distrib- 
ute information  and  data  to  any  industry,  orga- 


nization, or  Federal,  State,  or  local  government 
entity,  on  request,  about  programs  and  services 
provided  by  Federal,  State,  and  local  agencies 
and  private  nonprofit  organizations  and  institu- 
tions under  which  individuals  residing  in,  or  or- 
ganizations and  State  and  local  government  en- 
tities operating  in,  a  rural  area  may  be  eligible 
for  any  kind  of  assistance,  including  job  train- 
ing, education,  health  care,  and  economic  devel- 
opment assistance,  and  emotional  and  financial 
counseling.  To  the  extent  possible,  the  National 
Agricultural  Library  shall  use  telecommunica- 
tions technology  to  disseminate  information  to 
rural  areas. 

(c)  Federal  agencies 

On  request  of  the  Secretary,  the  head  of  a 
Federal  agency  shall  provide  to  the  Clearing- 
house such  information  as  the  Secretary  may 
request  to  enable  the  Clearinghouse  to  carry 
out  subsection  (b)  of  this  section. 

(d)  State  and  local  agencies  and  nonprofit  organiza- 
tions 

The  Secretary  shall  request  State  and  local 
governments  and  private  nonprofit  organiza- 
tions and  institutions  to  provide  to  the  Clear- 
inghouse such  information  as  such  agencies  and 
organizations  may  have  about  any  program  or 
service  of  such  agencies,  organizations,  and  in- 
stitutions under  which  individuals  residing  in  a 
rural  area  may  be  eligible  for  any  kind  of  assist- 
ance, including  job  training,  educational, 
health  care,  and  economic  development  assist- 
ance, and  emotional  and  financial  counseling. 

(e)  Limitation  on  authorization  of  appropriations 
To  carry  out  this  section,  there  are  author- 
ized to  be  appropriated  $500,000  for  each  of  the 
fiscal  years  1991  through  1995. 

(Pub.  L.  101-624,  title  XXIII,  §  2381,  Nov.  28, 
1990,  104  Stat.  4049.) 

Codification 

Section  was  enacted  as  part  of  the  Rural  Economic 
Development  Act  of  1990,  and  also  as  part  of  the  Pood, 
Agriculture.  Conservation,  and  Trade  Act  of  1990,  and 
not  as  part  of  the  National  Agricultural  Research.  Ex- 
tension, and  Teaching  Policy  Act  of  1977  which  com- 
prises this  chapter. 

§  3125c.  Education  program  regarding  handling  of  ag- 
ricultural chemicals  and  agricultural  chemical 
containers 

Subject  to  the  availability  of  funds  appropri- 
ated in  advance,  the  Secretary  of  Agriculture 
shall  direct  the  Extension  Service  to  operate  a 
program  in  each  State  to  catalogue  the  Federal, 
State,  and  local  laws  and  regulations  that 
govern  the  handling  of  unused  or  unwanted  ag- 
ricultural chemicals  and  agricultural  chemical 
containers  in  the  State.  The  program  estab- 
lished under  this  section  shall  make  available 
to  producers  of  agricultural  commodities  and 
the  general  public,  and  provide  on  request,  edu- 
cational materials  developed  or  collected  by  the 
program. 

(Pub.  L.  101-624,  title  XIV,  §  1499A,  as  added 
Pub.  L.  102-237,  title  II,  §  201(h)(1),  Dec.  13, 
1991,  105  Stat.  1847.) 
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Codification 

Section  was  enacted  as  part  of  the  Conservation  Pro- 
gram Improvements  Act,  and  also  as  part  of  the  Pood, 
Agriculture,  Conservation,  and  Trade  Act  of  1990,  and 
not  as  part  of  the  National  Agricultural  Research,  Ex- 
tension, and  Teaching  Policy  Act  of  1977  which  com- 
prises this  chapter. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5506  of  this 
title. 

§3127.  Support  for  Joint  Council,  Advisory  Board, 
and  Technology  Board 

(a)  Appointment  of  staff 

To  assist  the  Joint  Council,  the  Advisory 
Board,  and  the  Technology  Board  hi  the  per- 
formance of  their  duties,  the  Secretary  may  ap- 
point, after  consultation  with  the  cochairper- 
sons  of  the  Joint  Council  and  the  chairperson 
of  the  Advisory  Board  and  the  Technology 
Board— 

(Da  full-time  executive  director  who  shall 
perform  such  duties  as  the  cochairpersons  of 
the  Joint  Coimcil  and  the  chairperson  of  the 
Advisory  Board  and  the  Technology  Board 
may  direct  and  who  shall  receive  compensa- 
tion at  a  rate  not  to  exceed  the  rate  payable 
for  GS-18  of  the  General  Schedule  estab- 
lished in  section  5332  of  title  5;  and 

(2)  a  professional  staff  of  not  more  than 
five  full-time  employees  qualified  in  the  food 
and  agricultural  sciences,  of  which  one  shall 
serve  as  the  executive  secretary  to  the  Joint 
Coimcil,  one  shall  serve  as  the  executive  sec- 
retary to  the  Advisory  Board,  and  one  shall 
serve  as  the  executive  secretary  to  the  Tech- 
nology Board. 

(b)  Additional  clerical  assistance  and  staff  personnel 
The  Secretary  shall  provide  such  additional 

clerical  assistance  and  staff  personnel  as  may 
be  required  to  assist  the  Joint  Council,  Adviso- 
ry Board,  and  Technology  Board  in  carrying 
out  their  duties. 

(c)  Assistance  of  outside  personnel 

In  f  ormulatmg  their  recommendations  to  the 
Secretary,  the  Joint  Coimcil,  Advisory  Board, 
and  Technology  Board  may  obtain  the  assist- 
ance of  Department  of  Agriculture  employees, 
and,  to  the  maximum  extent  practicable,  the 
assistance  of  employees  of  other  Federal  de- 
partments and  agencies  conducting  related  pro- 
gramis  of  agricultural  research,  extension,  and 
teaching  and  of  appropriate  representatives  of 
colleges  and  universities,  including  State  agri- 
cultural experiment  stations,  cooperative  exten- 
sion services,  and  other  non-Federal  organiza- 
tions conducting  significant  programs  in  the 
food  and  agricultural  sciences. 

(As  amended  Pub.  L.  101-624,  title  XVI, 
§  1605(b)(1),  Nov.  28,  1990,  104  Stat.  3713;  Pub. 
L.  102-237,  title  IV,  §  402(5),  Dec.  13.  1991,  105 
Stat.  1863.) 

Amendments 

1991— Subsecs.  (b)  and  (c).  Pub.  L.  102-237  substitut- 
ed ",  Advisory  Board,  and  Technology  Board"  for 
"and  Advisory  Board". 

1990— Pub.  L.  101-624,  §  1605(b)(1)(A),  amended  sec- 
tion catchline  generally. 


Subsec.  (a).  Pub.  L.  101-624,  §  1606(b)(1)(B),  in  intro- 
ductory provision,  substituted  ",  the  Advisory  Board, 
and  the  Technology  Board"  for  "and  the  Advisory 
Board"  and  inserted  "and  the  Technology  Board" 
before  the  dash,  in  par.  (1),  inserted  "and  the  Technol- 
ogy Board"  before  "may  direct",  and  in  par.  (2),  substi- 
tuted "Council,"  for  "Council  and"  and  inserted  before 
period  at  end  ",  and  one  shall  serve  as  the  executive 
secretary  to  the  Technology  Board". 

Subsecs.  (b).  (c).  Pub.  L.  101-624,  §  1605(b)(1)(C), 
(D),  which  directed  the  substitution  of  ",  the  Advisory 
Board,  and  the  Technology  Board"  for  "and  the  Advi- 
sory Board",  could  not  be  executed  because  the  phrase 
"and  the  Advisory  Board"  did  not  appear  in  text. 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  imder  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 

§  3128.  General  provisions 

(a)  Vacancies  in  Joint  Council,  Advisory  Board,  or 
Technology  Board 

Any  vacancy  in  the  Joint  Council,  the  Adviso- 
ry Board,  or  the  Technology  Board  shall  not 
affect  their  powers  under  this  title  and  shall  be 
filled  in  the  same  manner  as  the  original  posi- 
tion. 

(b)  Compensation  and  expenses  of  members  of  Joint 
Council,  Advisory  Board,  and  Technology  Board 

Members  of  the  Joint  Council,  the  Advisory 
Board,  and  the  Technology  Board  shall  serve 
without  compensation,  if  not  otherwise  officers 
or  employees  of  the  United  States,  except  that 
they  shall,  while  away  from  their  homes  or  reg- 
ular places  of  business  in  the  performance  of 
services  under  this  chapter,  be  allowed  travel 
expenses,  including  per  diem  in  lieu  of  subsist- 
ence, in  the  same  manner  as  persons  employed 
intermittently  in  the  Government  service  are 
allowed  expenses  under  sections  5701  through 
5707  of  title  5. 

iSee  main  edition  for  text  ofic)! 

(d)  Appointment  of  Assistant  Secretary  of  Agricul- 
ture 

The  President  shall  appoint,  by  and  with  the 
advice  and  consent  of  the  Senate,  an  Assistant 
Secretary  of  Agriculture  who  shall  perform 
such  duties  as  are  necessary  to  carry  out  this 
chapter  and  who  shall  receive  compensation  at 
the  rate  now  or  hereafter  prescribed  by  law  for 
Assistant  Secretaries  of  Agriculture. 

(As    amended    Pub.    L.    101-624,    title    XVI, 
§  1605(b)(2),  Nov.  28,  1990,  104  Stat.  3713.) 

Abiendments 

1990— Subsec.  (a).  Pub.  L.  101-624,  §  1605(b)(2)(A), 
substituted  ",  the  Advisory  Board,  or  the  Technology 
Board"  for  "or  the  Advisory  Board". 

Subsec.  (b).  Pub.  L.  101-624,  §  1605(b)(2)(B),  substi- 
tuted ".  the  Advisory  Board,  and  the  Technology 
Board"  for  "and  Advisory  Board". 

Subsecs.  (d),  (e).  Pub.  L.  101-624,  §  1605(b)(2)(C),  re- 
designated subsec.  (e)  as  (d)  and  struck  out  former 
subsec.  (d)  which  read  as  follows:  "The  Subcommittee 
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on  Pood.  Agricultural,  and  Forestry  Research,  the 
Joint  Council,  and  the  Advisory  Board  shall  improve 
communication  and  interaction  among  themselves  and 
with  others  in  the  agricultural  science  and  education 
system  through  such  mechanisms  as  the  exchange  of 
reports,  joint  meetings,  and  the  use  of  liaison  repre- 
sentatives.** 

§3129.     Repealed.     Pub.     L.     101-624,     title    XVI, 
§  1601(f)(1)(C),  Nov.  28, 1990, 104  Stat  3704 

Section.  Pub.  L.  95-113,  title  XIV,  §  1413A,  as  added 
Pub.  L.  96-294,  title  II,  §  255(a).  June  30,  1980.  94  Stat. 
707.  provided  for  biomass  energy  educational  and  tech- 
nical assistance  programs. 

§  3130.  Composting  research  and  extension  program 

(a)  Purpose 

It  is  the  purpose  of  this  section  to  require  the 
Secretary  of  Agriciilture  to  identify  and  com- 
pile appropriate  methods  of  composting  agricul- 
tural wastes  and  the  potential  uses  for  such 
compost,  and  to  make  such  information  avail- 
able to  the  appropriate  Federal,  State,  or  other 
private  authorities  and  the  general  public. 

(b)  Composting  information 

(1)  Secretary 

The  Secretary  shall  identify  and  compile  in- 
formation on— 

(A)  the  composting  of  agricultural  wastes, 
including  information  on  the  composting  of 
wastes  from  the  production,  processing,  and 
distribution  of  food,  fiber,  forestry,  live- 
stock, and  fish  products,  and  the  potential 
uses  of  such  compost;  and 

(B)  laws,  rules,  and  programs  adopted  by 
State  and  local  governments  and  foreign 
governments  that  establish  definitions  and 
set  standards  for  the  processing,  handling, 
and  use  of  compost. 

(2)  Consultation 

In  identifying  and  compiling  such  informa- 
tion, the  Secretary  may  consult  with  repre- 
sentatives of  other  Federal  departments  and 
such  other  persons  as  the  Secretary  deter- 
mines appropriate. 

(c)  Research 

The  Secretary  shall  conduct  research  on  the 
potential  uses  for  compost  derived  from  animal 
wastes,  and  from  other  waste  streams  as  appro- 
priate, and  identify  uses  for  such  compost,  in- 
cluding the  potential  for  marketing  such  prod- 
uct. Such  research  shall  also  include  evaluation 
of  the  application  of  compost  derived  from  agri- 
cultural wastes  on  soil,  plants,  and  food  and 
fiber  crops. 

(d)  Composting  extension  program 

Beginning  not  later  than  one  year  after  No- 
vember 28,  1990,  the  Secretary  shall  initiate  ex- 
tension efforts  to  inform  the  agricultural  com- 
munity and  the  general  public  regarding— 

(1)  the  desirability  and  safety  of  compost 
derived  from  agricultiural  wastes; 

(2)  on-farm  and  other  composting  tech- 
niques; and 

(3)  procedures  for  using  compost. 

(e)  Farm  conservation  practice 

The  Secretary  shall  consider  designating  com- 
posting as  a  farm  conservation  practice  eligible 
for  cost-sharing. 


(Pub.  L.  101-624,  title  XIV,  §  1456,  Nov.  28, 
1990,  104  Stat.  3614.) 

Codification 

Section  was  enacted  as  part  of  the  Conservation  Pro- 
gram Improvements  Act,  and  also  as  part  of  the  Pood, 
Agriculture,  Conservation,  and  Trade  Act  of  1990.  and 
not  as  part  of  the  National  Agricultural  Research,  Ex- 
tension, and  Teaching  Policy  Act  of  1977  which  com- 
prises this  chapter. 

SUBCHAPTER  HI-AGRICULTURAL  RE- 
SEARCH AND  EDUCATION  GRANTS 
AND  FELLOWSHIPS 

§3151.    Grants    to    enhance    research    capacity    in 
schools  of  veterinary  medicine 

(a)  Competitive  grant  program 

The  Secretary  shall  conduct  a  program  of 
competitive  grants  to  States  for  the  purpose  of 
meeting  the  costs  of  renovation,  improving 
compliance  with  Federal  regulations,  employing 
faculty,  acquiring  equipment,  and  taking  other 
action  related  to  the  improvement  of  schools  of 
veterinary  medicine  to  ensure  agricultural  com- 
petitiveness on  a  worldwide  basis.  This  grant 
program  shall  be  based  on  a  matxjhing  formula 
of  50  per  centum  Federal  and  50  per  centum 
State  funding. 

(b)  Preference 

Except  with  respect  to  the  States  of  Alaska 
and  Hawaii,  the  Secretary  shall  give  preference 
in  awarding  grants  to  States  which  file,  with 
their  application  for  funds  under  this  section, 
assurances  satisfactory  to  the  Secretary  that— 

(1)  the  State  has  established  a  veterinary 
medical  training  program  with  one  or  more 
States  without  colleges  of  veterinary  medi- 
cine which  consists  of  appropriate  cooperative 
agreements  providing  for  a  sharing  of  curricu- 
lum and  costs  by  the  individual  States; 

(2)  the  clinical  training  of  the  school  to  be 
improved  shall  emphasize  care  and  preventive 
medical  programs  for  food  animals  and  com- 
panion animals  (including  horses)  which  sup- 
port industries  of  major  economic  impor- 
tance; and 

(3)  the  Secretary  may  set  aside  a  portion  of 
funds  appropriated  for  the  award  of  grants 
under  this  section  and  make  such  amounts 
available  only  for  grants  to  eligible  colleges 
and  universities  that  the  Secretary  deter- 
mines have  unique  capabilities  for  achieving 
the  objective  of  full  participation  of  minority 
groups  in  research  in  the  Nation's  schools  of 
veterinary  medicine. 

Notwithstanding  clause  (1)  of  this  subsection, 
no  State  which  the  Secretary  determines  has 
made  a  reasonable  effort  to  establish  appropri- 
ate cooperative  agreements  shaU  be  denied  a 
grant  or  otherwise  prejudiced  because  of  its 
failure  to  establish  such  cooperative  agree- 
ments. 

(c)  Apportionment  and  distribution  of  funds 

iSee  main  edition  for  text  o/(c)3 

(As  amended  Pub.  L.  101-624,  title  XVI, 
§  1607(a),  (b),  Nov.  28,  1990,  104  Stat.  3716.) 
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Amendisents 

1990— Pub.  L.  101-624,  §  1607(b)(1),  amended  section 
catchline  generally. 

Subsec.  (a).  Pub.  L.  101-624,  §  1607(b)(1),  inserted 
heading. 

Pub.  L.  101-624,  §  1607(a)(1).  amended  first  sentence 
generally.  Prior  to  amendment,  first  sentence  read  as 
follows:  "The  Secretary  shall  conduct  a  program  of 
grants  to  States  for  the  purpose  of  meeting  the  costs 
of  construction,  employing  faculty,  acquiring  equip- 
ment, and  taking  other  action  relating  to  the  initial  es- 
tablishment and  initial  operation  of  schools  of  veteri- 
nary medicine,  or  the  expansion  of  existing  schools  of 
veterinary  medicine,  as  determned  [sic]  by  the  Secre- 
tary by  regulations." 

Subsec.  (b).  Pub.  L.  101-624,  §  1607(b)(2),  inserted 
heading. 

Subsec.  (b)(1).  Pub.  L.  101-624,  §  1607(a)(2),  struck 
out  ",  or  has  made  a  reasonable  effort  to  establish," 
after  "established",  and  "and"  after  "States;". 

Subsec.  (b)(2).  Pub.  L.  101-624,  §  1607(a)(3),  amended 
par.  (2)  generally.  Prior  to  amendment,  par.  (2)  read  as 
follows:  "the  clinical  training  of  the  school  to  be  estab- 
lished or  expanded  shall  emphasize  care  and  preven- 
tive medical  programs  for  food-producing  animals." 

Subsec.  (b)(3).  Pub.  L.  101-624,  §  1607(a)(3),  added 
par.  (3). 

Subsec.  (c).  Pub.  L.  101-624,  §  1607(b)(3),  inserted 
heading. 

§  3152.  Grants  and  fellowships  for  food  and  agricul- 
tural sciences  education 

(a)  Higher  education  teaching  programs 

The  Secretary  shall  promote  and  strengthen 
higher  education  in  the  food  and  agricultural 
sciences  by  formulating  and  administering  pro- 
grams to  enhance  college  and  university  teach- 
ing programs  in  agriculture,  natural  resources, 
forestry,  veterinary  medicine,  home  economics, 
and  disciplines  closely  allied  to  the  food  and  ag- 
ricultural system. 

(b)  Grants 

The  Secretary  may  make  competitive  grants 
(or  grants  without  regard  to  any  requirement 
for  competition)  to  land-grant  coUeges  and  uni- 
versities, to  colleges  and  imiversities  having  sig- 
nificant minority  enrollments  and  a  demonstra- 
ble capacity  to  carry  out  the  teaching  of  food 
and  agricultural  sciences,  and  to  other  colleges 
and  universities  having  a  demonstrable  capacity 
to  carry  out  the  teaching  of  food  and  agricul- 
tural sciences,  for  a  period  not  to  exceed  5 
years— 

(1)  to  strengthen  institutional  capacities,  in- 
cluding curriculum,  faculty,  scientific  instru- 
mentation, instruction  delivery  systems,  and 
student  recruitment  and  retention,  to  respond 
to  identified  State,  regional,  national,  or 
international  educational  needs  in  the  food 
and  agricultural  sciences; 

(2)  to  attract  and  support  undergraduate 
and  graduate  students  in  order  to  educate  the 
students  in  national  need  areas  of  the  food 
and  agricultural  sciences; 

(3)  to  facilitate  cooperative  initiatives  be- 
tween two  or  more  eligible  institutions,  or  be- 
tween eligible  institutions  and  imits  of  State 
government  or  organizations  in  the  private 
sector,  to  maximize  the  development  and  use 
of  resources  such  as  faculty,  facilities,  and 
equipment  to  improve  food  and  agricultural 
sciences  teaching  programs; 


(4)  to  design  and  implement  innovative  food 
and  agricultural  educational  programs; 

(5)  to  conduct  undergraduate  scholarship 
programs  to  meet  national  and  international 
needs  for  training  food  and  agricultural  scien- 
tists and  professionals;  and 

(6)  to  conduct  graduate  and  postdoctoral 
fellowship  programs  to  attract  highly  promis- 
hig  individuals  to  research  or  teaching  careers 
in  the  food  and  agricultural  sciences. 

(c)  Eligibility  for  grants 

(1)  In  general 

To  be  eligible  for  a  grant  under  subsection 
(b)  of  this  section,  a  recipient  institution  must 
have  a  significant  demonstrable  commitment 
to  higher  education  teaching  programs  in  the 
food  and  agricultural  sciences  and  to  each 
specific  subject  area  for  which  the  grant  is  to 
be  used. 

(2)  Minority  groups 

The  Secretary  may  set  aside  a  portion  of 
the  funds  appropriated  for  the  awarding  of 
grants  under  subsection  (b)  of  this  section, 
and  make  such  amounts  available  only  for 
grants  to  eligible  colleges  and  universities 
that  the  Secretary  determines  have  imique 
capabilities  for  achieving  the  objective  of  full 
representation  of  minority  groups  in  the  food 
and  agricultural  sciences  workforce  of  the 
United  States. 

(d)  Evaluation  of  teaching  programs 

The  Secretary  shall  conduct  programs  to  de- 
velop, analyze,  and  provide  to  colleges  and  uni- 
versities data  and  information  that  are  essen- 
tial to  the  evaluation  of  the  quality  of  teaching 
programs  and  to  facilitate  the  design  of  more 
effective  programs  comprising  the  food  and  ag- 
ricultural sciences  higher  education  system  of 
the  United  States. 

(e)  Continuing  education 

The  Secretary  shall  conduct  special  programs 
with  colleges  and  universities,  and  with  organi- 
zations in  the  private  sector,  to  support  educa- 
tional initiatives  to  enable  food  and  agricultural 
scientists  and  professionals  to  maintain  their 
knowledge  of  changing  technology,  the  expand- 
ing knowledge  base,  societal  issues,  and  other 
factors  that  impact  the  skills  and  competencies 
needed  to  maintain  the  expertise  base  available 
to  the  agricultural  system  of  the  United  States. 
The  special  programs  shall  include  grants  and 
technical  assistance. 

(f)  Transfers  of  funds  and  functions 

Funds  authorized  in  section  22  of  the  Act  of 
Jime  29,  1935  (49  Stat.  439,  chapter  338;  7 
U.S.C.  329)  are  transferred  to  and  shall  be  ad- 
ministered by  the  Secretary  of  Agriculture. 
There  are  transferred  to  the  Secretary  all  the 
f  imctions  and  duties  of  the  Secretary  of  Educa- 
tion under  such  Act  applicable  to  the  activities 
and  programs  for  which  funds  are  made  avail- 
able imder  section  22  of  such  Act. 
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(g)  National  Food  and  Agricultural  Sciences  Teach- 
ing Awards 

(1)  Establishment 

The  Secretary  shall  establish  a  National 
Food  and  Agricultural  Sciences  Teaching 
Awards  program  to  recognize  and  promote  ex- 
cellence in  teaching  food  and  agricultural  sci- 
ences at  a  college  or  university.  The  Secretary 
shall  make  at  least  one  cash  award  in  each 
fiscal  year  to  a  nominee  selected  by  the  Secre- 
tary for  excellence  in  teaching  a  food  and  ag- 
ricultural science  at  a  college  or  university. 

(2)  Funding 

The  Secretary  may  transfer  funds  from 
amoimts  appropriated  for  the  conduct  of  any 
agricultural  research,  extension,  or  teaching 
program  to  an  account  established  pursuant 
to  this  section  for  the  purpose  of  making  the 
awards.  The  Secretary  may  accept  gifts  in  ac- 
cordance with  section  2269  of  this  title  for  the 
purpose  of  making  the  awards. 

(h)  Administration 

The  Federal  Advisory  Committee  Act  and 
title  XVIII  of  the  Food  and  Agriculture  Act  of 
1977  (7  U.S.C.  2281  et  seq.)  shall  not  apply  to  a 
panel  or  board  created  for  the  purpose  of  re- 
viewing applications  and  proposals  for  grants  or 
nominations  for  awards  submitted  under  this 
section. 

(i)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  for 
carrying  out  this  section  $60,000,000  for  each  of 
the  fiscal  years  1990  through  1995. 

(As  amended  Pub.  L.  101-624,  title  XVI,  §  1608, 
Nov.  28,  1990,  104  Stat.  3716;  Pub.  L.  102-237, 
title  IV,  §  402(6),  Dec.  13,  1991,  105  Stat.  1863.) 

References  in  Text 

Act  of  June  29,  1935,  referred  to  in  subsec.  (f ),  is  act 
June  29, 1935,  ch.  338,  49  Stat.  436,  as  amended,  known 
as  the  Bankhead-Jones  Act,  which  was  classified  prin- 
cipally to  sections  329  and  427  to  427j  of  this  title,  and 
was  repealed  by  act  Aug.  11,  1966,  ch.  790,  §  2,  69  Stat. 
674,  except  for  sections  1,  10,  and  22  of  the  Act,  which 
are  classified  to  sections  427,  427i,  and  329  of  this  title, 
respectively.  For  complete  classification  of  this  Act  to 
the  Code,  see  Tables. 

The  Federal  Advisory  Committee  Act,  referred  to  in 
subsec.  (h),  is  Pub.  L.  92-463,  Oct.  6,  1972,  86  Stat.  770, 
as  amended,  which  is  set  out  in  the  Appendix  to  Title 
5,  Government  Organization  and  Employees. 

The  Food  and  Agriculture  Act  of  1977,  referred  to  in 
subsec.  (h),  is  Pub.  L.  95-113,  Sept.  29,  1977,  91  Stat. 
913,  as  amended.  Title  XVIII  of  the  Act  is  classified 
generaUy  to  chapter  55A  (§  2281  et  seq.)  of  this  title. 
For  complete  classification  of  this  Act  to  the  Code,  see 
Short  Title  note  set  out  imder  section  1281  of  this  title 
and  Tables. 

AlONDMENTS 

1991— Subsec.  (i).  Pub.  L.  102-237  struck  out  at  end 
"Of  amounts  appropriated  to  carry  out  this  section  for 
a  fiscal  year,  not  less  than  $10,000,000  shall  be  used 
for  the  national  needs  graduate  feUowship  program 
referred  to  in  subsection  (b)(6)  of  this  section." 

1990~Pub.  L.  101-624  amended  section  generaUy. 
substituting  present  provisions  for  provisions  which 
established  grant  categories  for  promotion  and  devel- 
opment of  higher  education  in  food  and  agricultural 
sciences,  provided  for  program  of  predoctoral  and 
postdoctoral  feUowships  in  food  and  agricultural  sci- 


ences, provided  for  transfer  of  funds,  functions  and 
duties  to  Secretary  of  Agriculture,  authorized  appro- 
priations to  carry  out  the  section,  and  provided  for 
nonapplicabUity  of  certain  Federal  laws  to  any  panel 
or  board  created  to  review  applications  submitted 
under  the  section. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2209b,  3311  of 
this  title. 

§3154.  Grants  for  research  on  production  and  mar- 
Iceting  of  alcohols  and  industrial  hydrocarbons 
from  agricultural  commodities  and  forest  prod- 
ucts 

(a)  Authority  of  Secretary 

The  Secretary  may  award  grants  under  this 
section  to  colleges,  universities,  and  Federal 
laboratories  for  the  purpose  of  conducting  re- 
search related  to— 

(1)  alcohol  fuels,  including  ethanol  and 
methanol  or  their  ethers; 

(2)  industrial  oilseed  crops  for  diesel  fuel 
and  petrochemical  substitutes; 

(3)  other  forms  of  biomass  fuels,  including 
gaseous  and  solid  fuels; 

(4)  other  industrial  hydrocarbons  made 
from  agricultural  commodities  and  forest 
products;  and 

(5)  the  development  of  the  most  economical 
and  commercially  feasible  means  of  produc- 
ing, collecting,  and  transporting  agricultural 
crops,  wastes,  residues,  and  byproducts  for 
use  as  feedstocks  for  the  production  of  alco- 
hol and  other  forms  of  biomass  energy  and 
the  development  of  new  markets  for  byprod- 
ucts. 

(b)  Set  aside  of  funds  for  certain  grant  projects 

Of  the  amounts  appropriated  in  any  fiscal 
year  pursuant  to  the  authorization  contained  in 
subsection  (d)  of  this  section,  not  less  than  50 
percent  of  those  amounts  shall  be  made  avail- 
able for  grants  for  research  relating  to  the  de- 
velopment of  technologies  for  increasing  the 
energy  efficiency  and  commercial  feasibility  of 
alcohol  production,  including— 

(1)  processes  of  cellulose  conversion  and 
membrane  technology, 

(2)  research  to  improve  the  quality  and 
value  of  byproducts  to  increase  digestibility 
and  performance  of  livestock,  poultry,  and 
fish,  and 

(3)  development  of  new  markets  for  byprod- 
ucts. 

(c)  Minority  groups 

The  Secretary  may  set  aside  a  portion  of 
funds  appropriated  for  the  award  of  grants 
imder  this  section  and  make  such  amounts 
available  only  for  grants  to  eligible  colleges  and 
imiversities  that  the  Secretary  determines  have 
unique  capabilities  for  achieving  the  objective 
of  full  participation  of  minority  groups  in  re- 
search on  the  production  and  marketing  of  al- 
cohols and  industrial  hydrocarbons  from  agri- 
cultural commodities  and  forest  products. 

(d)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  for 
the    purposes    of    carrying    out    this    section 
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$20,000,000  for  each  of  the  fiscal  years  1991 
through  1995. 

(As  amended  Pub.  L.  101-624,  title  XVI, 
§  1609(a),  Nov.  28,  1990,  104  Stat.  3718;  Pub.  L. 
102-237,  title  IV,  §402(7),  Dec.  13,  1991,  105 
Stat.  1863.) 

Amendments 

1991— Subsec.  (b).  Pub.  L.  102-237  substituted  "sub- 
section (d)"  for  "subsection  (c)". 

1990— Pub.  L.  101-624  amended  section  generally, 
substituting  present  provisions  for  provisions  which 
authorized  grants  to  conduct  research  related  to  pro- 
duction and  marketing  of  coal  tar  and  other  coal  de- 
rivatives, alcohol  and  other  forms  of  biomass  energy, 
and  other  industrial  hydrocarbons  made  from  agricul- 
tural commodities  and  forest  products,  authorized  ap- 
propriations for  such  activities,  and  defined  terms 
"biomass",  "biomass  energy",  and  "mimicipal  wastes". 

SUBCHAPTER  IV-NATIONAL  POOD  AND 
HUMAN  NUTRITION  RESEARCH  AND 
EXTENSION  PROGRAM 

§  3174.  Food  science  and  nutrition  research  center 

(a)  Establishment  of  center 

The  Secretary  may  award  a  grant  to  a  re- 
search facility  described  in  subsection  (b)  of 
this  section  to  establish  not  less  than  one  food 
science  and  nutrition  research  center  for  the 
Southeast  Region  of  the  United  States. 

(b)  Research  facility  described 

The  research  facility  referred  to  in  subsection 
(a)  of  this  section  is  a  research  facility  that  is 
part  of  a  land-grant  college  or  university 
system  and,  on  October  1,  1990,  benefits  from  a 
dedicated  non-Federal  nutrition  endowment  of 
not  less  than  $100,000,000. 

(c)  Administration  of  funds 

The  Cooperative  State  Research  Service,  in 
consultation  with  the  Agricultural  Research 
Service,  shall  administer  fimds  appropriated  to 
carry  out  this  section— 

(1)  to  assure  a  coordinated  approach  to 
human  nutrition  research;  and 

(2)  to  avoid  duplication  of  research  coi^uct- 
ed  at  any  rese»*ch  center  estabMs^^  imder 
subsection  (a)  of  this  section  with  reseai^h 
conducted  at  Federal  human  nutritieti  re- 
search centers. 

(d)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  for 
eaeh  of  the  fiscal  years  1991  through  1MB  such 
sums  as  may  be  necessary  to  carry  out  this  sec- 
tion. 

(Pub.  L.  95-113.  title  XIV,  §  1424,  as  added  Pub. 
L.  101-624.  title  XVI,  i  1610(a),  Nov.  28,  19^, 
104  Stat.  3719.) 

Prior  Provisions 

A  prior  section  3174.  Pub.  L.  95-113.  title  XIV. 
§  1424.  Sept.  29. 1977.  91  Stat.  1000.  which  provided  for 
a  study  assessing  potential  value  and  cost  of  establish- 
ing regional  food  and  human  nutrition  research  cen- 
ters and  a  report  thereon,  with  findings  and  recom- 
mendations, to  be  submitted  to  the  Congress  not  later 
than  one  year  after  Oct.  1.  1977.  was  repealed  by  Pub. 
L.  99-198,  title  XIV.  §  1413.  Dec.  23.  1985.  99  Stat.  1549. 

§  3175.  Nutrition  education  program 

ISee  main  edition  for  text  o/(a)  and  (6)3 


(c)  Funding  requirements 

Beginning  with  the  fiscal  year  ending  Sep- 
tember 30, 1982— 

iSee  main  edition  for  text  ofU)  and  (2)1 

(3)  There  is  authorized  to  be  appropriated 
to  carry  out  the  expanded  food  and  nutrition 
education  program  established  imder  section 
343(d)  of  this  title  and  this  section 
$63,000,000  for  fiscal  year  1991,  $68,000,000 
for  fiscal  year  1992,  $73,000,000  for  fiscal  year 
1993,  $78,000,000  for  fiscal  year  1994,  and 
$83,000,000  for  fiscal  year  1995. 

(As    amended    Pub.    L.    101-624,    title    XVII. 
§  1776(b),  Nov.  28,  1990,  104  Stat.  3814.) 

Amendments 
1990— Subsec.  (c)(3).  Pub.  L.  101-624  added  par.  (3). 

Eppective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-624  effective  Oct.  1, 
1990.  see  secticm  1781(b)(1)  of  Pub.  L.  101-624.  set  out 
as  a  note  under  section  2012  of  this  title. 

§  3t75e.  Authorization  of  appropriations 

(a)  There  are  hereby  authorized  to  be  appro- 
priated to  carry  out  sections  3175a  through 
317&e  of  this  title  $8,000,000  for  each  of  the 
fiscal  years  1991  through  1995. 

iSee  main  edition  for  text  ofib)  and  (c)3 

(As    amended    Pub.    L.    101-624,    title    XVII, 
§  1776(a),  Nov.  28,  1990,  104  Stat.  3814.) 

Amendments 

1990-Subscc  (a).  Pub.  K  101-624  substituted 
"$8,000,000  for  each  of  the  fiscal  years  1991  through 
1995."  for  '^$5,000,000  lor  the  fiscal  year  ending  Sep- 
tember 30.  Id^  $6,009,000  for  the  fiscal  year  ending 
September  30,  1987;  and  $8,000,000  for  each  of  the 
fiscal  years  esicBng  S^tember  30.  1988.  September  30, 

1989.  and  Sepit^dber  38. 1990." 

Effbg^z^;  Pats  of  1990  Amendbsent 

Amez^tmc^  l^  Pub.  L.  101-624  effective  Oct.  1. 

1990.  see  a€^m  178l<b)(l>  of  Pub.  L.  101-624.  set  out 
as  a  note  under  section  2012  of  this  title. 

§  3178.  Nutiitiaii^  status  monitoring 

Sectzon  Deferred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5302  of  this 
title. 

SUBCHAFraR  V-ANIMAL  HEALTH  AND 
mSEASE  RESEARCH 

§  3193.  Authdrization  to  Secretary  of  Agriculture 

(a)  Authority  to  cooperate  with,  encourage,  and  assist 
States 

In  order  to  carry  out  the  purpose  of  this  sub- 
chapter, the  Secretary  is  authorized  to  cooper- 
ate with,  encourage,  and  assist  the  States  in 
carrying  out  programs  of  animal  health  and 
disease  research  at  eligible  institutions  in  the 
manner  hereinafter  described  in  this  subchap- 
ter. 
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(b)  Study  of  animal  care  delivery  system 

(1)  The  Secretary  shall  commission  the  Na- 
tional Academy  of  Sciences,  working  through 
the  Board  on  Agriculture  of  the  National  Re- 
search Council,  to  conduct  a  study  of  the  deliv- 
ery system  utilized  to  provide  farmers,  includ- 
ing small  and  limited  resource  farmers,  and 
ranchers  with  animal  Cfu-e  and  veterinary  medi- 
cal services,  including  animal  drugs. 

(2)  The  study  required  by  this  subsection 
shall  assess  opportunities  to— 

(A)  improve  the  flow  of  information  to  pro- 
ducers regarding  animal  husbandry  practices, 
and  diagnostic  and  treatment  methods,  in- 
cluding the  costs  and  conditions  necessary  for 
the  effective  use  of  such  practices  and  meth- 
ods; 

(B)  foster  achievement  of  food  safety  goals; 
and 

(C)  advance  the  well-being  and  treatment  of 
farm  animals,  with  particular  emphasis  on 
disease  prevention  strategies. 

(3)  The  study  required  by  this  subsection 
shall  include  recommendations  for  changes  in 
research  and  extension  policies  or  priorities, 
food  safety  programs  uid  policies,  and  policies 
and  procedures  governing  the  approval,  use, 
and  monitoring  of  animal  drugs. 

(As  amended  Pub.  L.  101-624,  title  XVI, 
f  1611<a),  Nov.  28, 1990, 104  Stat.  3720.) 

Ahehtdiients 

1996— Pub.  L.  101-624  amended  section  catehline 
g<n»rally,  des^mated  es^Ung  provisions  as  subsec.  (a), 
inserted  heading,  and  added  subsec.  <b). 

§3194.   Animal   Hei^li   Science   Research   Advisory 
Board 

<a)  EstabUflkmei^  and  meadbershiii 

The  Secretary  shall  estabUsh  a  board  to  be 
known  as  the  Animal  Health  Science  Research 
Advisory  Bourd  which  shall  have  a  term  that 
expires  Sei^ember  30,  1995,  and  which  shall  be 
composed  of  the  following  12  members— 

ISee  main  edition  for  text  ofiDto  (^)3 

(4)  a  r^resentative  of  the  Center  for  Vet- 
erinary Medicine  of  the  Food  and  I^rug  Ad- 
minist3*ation  of  the  Department  of  Health 
and  Hiunan  Service,  and 

(5)  e^ht  members  appointed  by  the  Secre- 
tary— 

(A)  two  persons  representing  accredited 
coUeges  of  vet€»iiuu*y  medicine, 

<B)  two  persons  representing  State  agri- 
cultural ^np^rteent  stations, 

(C)  erne  p&tmBi  tepres^illiig  an  (»ipaziissa- 
tion  emioen^d  wiy%  the  general  proleetion 
aiid  w^4x^mL  Gi  animals,  and 

<D)  tiiree  persKms  re^^^entmg  i^iticmal 
Ui^Eto<si:  and  poultry  oiiMite^iofis. 

Hie  members  shall  serve  without  ccmipensa- 
ttor^  if  i^t  (^terwiae  officem  ^  acopk^yees  of 
the  United  Suites,  except  that  they  shall,  while 
away  from  their  houues  or  rec^ilar  i^ifics  of 
toiin^as  in  the  perf  ormanoee  of  services  t&r  the 
Board,  te  allowed  travel  ex&msmm^  im^^^U^ 
per  d^m  tii  l^u  of  siriaslstenc^,  in  the  same 
mamier  as  persons  employed  intermittently  in 


the  Government  service  are  allowed  expenses 
imder  sections  5701  through  5707  of  title  5. 

(b)  Duties 

The  Board  shall  meet  at  the  call  of  the  Secre- 
tary, but  at  least  once  annually,  to  consult  with 
and  advise  the  Secretary  with  respect  to  the  im- 
plementation of  any  ardmal  health  and  disease 
research  program  provided  for  under  this  chap- 
ter, under  such  rules  and  procedures  for  con- 
ducting business  as  the  Secretary  may  pre- 
scribe. 

(As  amended  Pub.  L.  101-624,  title  XVI, 
§  1611(b),  Nov.  28,  1990,  104  Stat.  3721;  Pub.  L. 
102-237,  title  IV,  §402(8),  Dec.  13,  1991,  105 
Stat.  1863.) 

References  in  Text 

For  definition  of  "this  chapter",  referred  to  in 
subsec.  (b).  see  note  set  out  under  section  3102  of  this 
title. 

Abienikmlkmts 

1991— Pub.  L.  102-237  made  technical  amendment  to 
section  involving  underlying  provision  of  original  act, 
which  required  no  change  in  text. 

1990-Pub.  L.  101-624.  S  ISlKbKl).  made  technical 
amendment  to  se^ion  catchltoe  which  required  no 
change  in  text. 

Subsec.  (a).  Pi^.  L.  101-624,  §  1611(bKl),  (2)(A),  (B), 
inserted  heacttng,  and  in  introduc^ry  provteions  sub- 
^ituted  **1»06"  for  "1900"  luid  "12"  for  "eleven". 

Subsec.  (aK4).  Pub.  L.  101-624.  1 1611(bK2KC),  sub- 
stiti]^ed  "Cwiter  for"  for  "Bureau  of". 

I^bsec.  (aK5).  Pub.  L.  161-624,  §  1611(bK2)(D),  sub- 
stitii^ed  "^ght"  lor  "seven"  in  introductory  provisions, 
struck  out  "and"  at  «3d  of  subpar.  (B).  added  subpar. 
(C),  and  redeadgnated  former  sul^ar.  (C)  as  (D). 

I^bsec.  (b).  Pub.  L.  161-^24,  11611(b)(3),  added 
subsec.  (b)  aikl  struci^  out  farmer  subsec.  (b)  which 
read  as  folk>ws:  "The  Board  ^tudl  meet  at  the  caU  of 
the  Secretary,  but  at  least  once  annually,  to  cimsult 
with  and  ad^^  ^le  Secre<«ry  wiUi  respect  to  the  ^- 
plementation  of  Uiis  subchapter  and  to  recommend 
immediate  priorities  lor  the  conduct  of  research  pro- 
grams autitiorteed  under  siirieiehapter.  under  such  rules 
ai»l  procedures  for  conduc^^ag  business  as  the  Secre- 
tary shidl,  isk  the  Secretary's  ^yscreUon,  prescribe." 

§3195.   Contteaii^  amiiiial  health  and   dtocase   re- 


(a)  Aiitlioriza^n  oi  ai^profHrli^ioas 

There  are  authorized  to  be  apprc^»riated  such 
f uncte  as  Cc^gr^ss  may  detennine  i^cessary  to 
suwoft  ccmtlniti^  animal  hei^th  and  disease 
resem*ch  p^^gnmis  at  eligible  instlti^tois,  but 
not  to  exee^  |^,fOO,OM  l(»r  ^u^h  of  the  fiscal 
years  IMl  Oiroiigh  IMS,  lysid  i»>t  in  excess  of 
»ieh  fstmas  ac  i»ay  aft^^  Sti^^i^ber  29,  lt7?,  be 
autl^rted  by  ^w  tm  aay  mAeegiH^t  flsDal 
year.  FiHidys  i^pf^;iriiU»d  ws^^  tliis  seetk^n 
shaM  be  wm^  (i)  to  B^eet  exi»^ises  of  eo^i^luet- 
iB€  i^ilsua  hei^h  and  A»a«e  researeti,  pidd- 
Ik^toff  a^  ^Amme^^aJ^m^  ^k^e  r^nils  of  sudb  re- 
seiffcih,  a»d  eoeirital^ac  to  the  mi^Ss^msiat  of 
eB^;)loyees  wu^^ee^  to  the  vat^flfiakmB  of  ae^ic»i 
sai  of  tUi  ^le;  (2)  for  a^bi^^stn^ve  pteni^ng 
ai^  il&^e^im;  and  (3)  to  pm^tmm  e^pBi«:%t 
aiad  smipHeB  lieceeaary  ft^r  con#iMsthif  such  re- 
seaixh. 

C5ec  mmin  edition  for  text  ofib)  to  (f)l 
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(As    amended    Pub.    L.    101-624,    title    XVI, 
§  1601(b)(1),  Nov.  28, 1990, 104  Stat.  3703.) 

Amenbhsents 

1990— Subsec.  (a).  Pub.  L.  101-624  substituted  "for 
each  of  the  fiscal  years  1991  through  1995,"  for  "annu- 
ally for  the  period  beginning  October  1,  1981,  and 
ending  September  30, 1990,". 

§3196.  Research  on  national  and  regional  animal 
health  or  disease  problems 

(a)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  such 
funds  as  Congress  may  determine  necessary  to 
support  research  on  specific  national  or  region- 
al animal  health  or  disease  problems,  but  not  to 
exceed  $35,000,000  for  each  of  the  fiscal  years 
1991  through  1995,  and  not  hi  excess  of  such 
sums  as  may  after  September  29,  1977,  be  au- 
thorized by  law  for  any  subsequent  fiscal  year. 

iSee  main  edition  for  text  ofib)  to  (e)] 

(As    amended    Pub.    L.    101-624,    title    XVI, 
§  1601(b)(2),  Nov.  28,  1990,  104  Stat.  3703.) 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-624  substituted  "for 
each  of  the  fiscal  years  1991  through  1995,"  for  "annu- 
ally for  the  period  beginning  October  1,  1981,  and 
ending  September  30, 1990,". 

SUBCHAPTER  VI--1890  LAND  GRANT 
COLLEGE  FUNDING 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  3103,  3124a 
of  this  title. 

§3222.  Agricultural  research  at  1890  land  grant  col- 
leges, including  Tuskegee  Institute 

Grant  for  Dairy  Goat  Research  Program 

Section  1432(b)  of  Pub.  L.  97-98,  as  amended  by  Pub. 
L.  99-198,  title  XIV,  §  1432.  Dec.  23.  1985.  99  Stat.  1557; 
Pub.  L.  101-624,  title  XVI,  §  1601(c),  Nov.  28,  1990.  104 
Stat.  3703,  provided  that: 

iSee  main  edition  for  text  of  U)  to  (4)] 

"(5)  There  is  authorized  to  be  appropriated  to  the 
Secretary  to  carry  out  this  subsection,  for  each  of  the 
fiscal  years  1991  through  1995,  an  amount  equal  to 
one  per  centum  of  the  aggregate  amount  of  funds  ap- 
propriated under  section  1445  of  the  National  Agricul- 
tural Research,  Extension,  and  Teaching  Policy  Act  of 
1977  (7  U.S.C.  3222)  in  the  fiscal  year  preceding  the 
fiscal  year  for  which  f imds  are  authorized  to  be  appro- 
priated under  this  paragraph." 

§  3222a.  Resident  instruction  at  1890  land-grant  col- 
leges, Including  Tuskegee  University 

(a)  Purpose 

It  is  the  purpose  of  this  section  to  promote 
and  strengthen  higher  education  in  the  food 
and  agricultural  sciences  at  colleges  eligible  to 
receive  fimds  imder  the  Act  of  August  30,  1890 
(7  U.S.C.  321  et  seq.),  hicludhig  Tusltegee  Uni- 
versity (hereinafter  in  this  section  referred  to 
as  ''eligible  institutions")  by  formulating  and 
administering  programs  to  enhance  teaching 
programs  in  agriculture,  natural  resources,  for- 
estry, veterinary  medicine,  home  economics, 
and  disciplines  closely  allied  to  the  food  and  ag- 
riculture production  and  delivery  system. 


(b)  Grants 

The  Secretary  shall  malce  competitive  grants, 
or  grants  without  regard  to  any  requirement 
for  competition,  to  those  eligible  histitutions 
having  a  demonstrable  capacity  to  carry  out 
the  teachhig  of  food  and  agricultural  sciences. 

(c)  Use  of  grant  funds 

Grants  made  under  subsection  (b)  of  this  sec- 
tion shall  be  used  to— 

(1)  strengthen  institutional  educational  ca- 
pacities, including  libraries,  curriculum,  facul- 
ty, scientific  instrumentation,  instruction  de- 
livery systems,  and  student  recruitment  and 
retention,  in  order  to  respond  to  identified 
State,  regional,  national,  or  international  edu- 
cational needs  in  the  food  and  agricultural 
sciences; 

(2)  attract  and  support  imdergraduate  and 
graduate  students  in  order  to  educate  them  in 
identified  areas  of  national  need  in  the  food 
and  agricultural  sciences; 

(3)  facilitate  cooperative  initiatives  between 
two  or  more  eligible  institutions  or  between 
eligible  institutions  and  units  of  State  govern- 
ment, or  organizations  in  the  private  sector, 
to  maximize  the  development  and  use  of  re- 
sources such  as  faculty,  facilities,  and  equip- 
ment to  improve  food  and  agricultural  scienc- 
es teaching  programs;  and 

(4)  conduct  undergraduate  scholarship  pro- 
grams to  assist  hi  meeting  national  needs  for 
training  food  and  agricultural  scientists. 

(d)  Grant  requirements 

(1)  The  Secretary  shall  ensure  that  each  eligi- 
ble institution,  prior  to  receiving  grant  funds 
under  subsection  (b)  of  this  section,  shall  have 
a  significant  demonstrable  commitment  to 
higher  education  programs  in  the  food  and  ag- 
ricultural sciences  and  to  each  specific  subject 
area  for  which  grant  funds  under  this  subsec- 
tion are  to  be  used. 

(2)  The  Secretary  may  require  that  any  grant 
awarded  under  this  section  contain  provisions 
that  require  funds  to  be  targeted  to  meet  the 
purposes  identified  in  section  3101  of  this  title. 

(e)  Minority  set-aside 

The  Secretary  may  set  aside  a  portion  of  the 
funds  appropriated  for  grants  under  this  sec- 
tion and  make  such  amounts  available  only  for 
grants  to  eligible  institutions  that  the  Secre- 
tary determines  have  unique  capabilities  for 
achieving  the  objective  of  full  representation  of 
minority  groups  that  are  under-represented  in 
the  Nation's  food  and  agricultural  sciences 
work  force. 

(f)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated 
$11,000,000  for  each  of  the  fiscal  years  1991 
through  1995  to  carry  out  this  section. 

(Pub.  L.  95-113,  title  XIV,  §  1446,  as  added  Pub. 
L.  101-624,  title  XVI,  §  1612(a),  Nov.  28,  1990, 
104  Stat.  3721,  and  amended  Pub.  L.  102-237, 
title  IV,  §402(9),  (10),  Dec.  13,  1991,  105  Stat. 
1863.) 


§  3222b 


TITLE  7— AGRICULTURE 


Page  708 


References  in  Text 

Act  of  August  30,  1890»  referred  to  in  subsec.  (a),  is 
act  Aug.  30,  1890,  ch.  841,  26  Stat.  417,  as  amended, 
popularly  known  as  the  "Agricultural  College  Act  of 
1890"  and  also  as  the  "Second  Morrill  Act'',  which  is 
classified  generally  to  subchapter  II  ($  321  et  sea.)  of 
chi^ter  13  of  this  title.  For  complete  classification  of 
this  Act  to  the  Code,  see  Short  Title  note  set  out 
under  section  321  of  this  title  and  Tables. 

Prior  Provisions 

A  prior  section  1446  of  Pub.  L.  95-113,  title  XIV, 
Sept.  29,  1977,  91  Stat.  1011,  which  amended  section 
427  of  this  title,  was  repealed  by  Pub.  L.  101-624,  title 
XVI,  §  1601(f)(1)(D),  Nov.  28, 1990, 104  Stat.  3704. 

Amendments 

1991-Subsec.  (d)(2).  Pub.  L.  102-237,  §  402(9),  substi- 
tuted "the  purposes  identified''  for  "the  needs  identi- 
fied". 

Subsec.  (e).  Pub.  L.  102-237,  §402(10).  substituted 
"objective  of"  for  "objective  or". 

§  3222b.  Grants  to  upgrade  agricultural  and  food  sci- 
ences facilities  at  1890  land-grant  colleges,  in- 
cluding Tuskegee  University 

(a)  Purpose 

It  is  hereby  declared  to  be  the  intent  of  Con- 
gress to  assist  the  institutions  eligible  to  receive 
funds  under  the  Act  of  August  30,  1890  C7 
U.S.C.  321  et  seq.],  including  Tuslcegee  Univer- 
sity (hereafter  referred  to  in  this  section  as  "el- 
igible institutions")  in  the  acquisition  and  im- 
provement of  agricultural  and  food  sciences  fa- 
cilities and  equipment,  including  libraries,  so 
that  the  eligible  institutions  may  participate 
fully  in  the  production  of  human  capital. 

(b)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  to 
the  Secretary  of  Agriculture  for  the  purposes 
of  carrying  out  the  provisions  of  this  section 
$8,000,000  for  each  of  the  fiscal  years  1991 
through  1995,  and  such  sums  shall  remain 
available  until  expended. 

(c)  Use  of  grant  funds 

Pour  percent  of  the  sums  appropriated  pursu- 
ant to  this  section  shall  be  available  to  the  Sec- 
retary for  administration  of  this  grants  pro- 
gram. The  remaining  funds  shall  be  available 
for  grants  to  eligible  institutions  for  the  pur- 
pose of  assistmg  them  in  the  purchase  of  equip- 
ment and  land,  the  plannhig,  construction,  al- 
teration, or  renovation  of  buildings  to  strength- 
en their  capacity  in  the  production  of  human 
capital  hi  the  food  and  agricultural  sciences  and 
can  be  used  at  the  discretion  of  the  eligible  in- 
stitutions in  the  areas  of  research,  extension, 
and  resident  instruction  or  any  combination 
thereof. 

(d)  Method  of  awarding  grants 

Grants  awarded  pursuant  to  this  section  shall 
be  made  in  such  amounts  and  imder  such  terms 
and  conditions  as  the  Secretary  shall  determhie 
necessary  for  carrying  out  the  purposes  of  this 
section. 

(e)  Prohibition  of  certain  uses 

Federal  funds  provided  under  this  section 
may  not  be  utilized  for  the  payment  of  any 
overhead  costs  of  the  eligible  institutions. 


(f)  Regulations 

The  Secretary  may  promulgate  such  rules 
and  regulations  as  the  Secretary  may  consider 
necessary  to  carry  out  the  provisions  of  this 
section. 

(Pub.  L.  95-113.  title  XIV,  §  1447,  as  added  Pub. 
L.  101-624,  title  XVI,  §  1612(b),  Nov.  28,  1990, 
104  Stat.  3722.) 

References  in  Text 

Act  of  August  30,  1890,  referred  to  in  subsec.  (a),  is 
act  Aug.  30,  1890,  ch.  841,  26  Stat.  417,  as  amended, 
popularly  known  as  the  "Agricultural  CoUege  Act  of 
1890"  and  also  as  the  "Second  Morrill  Act",  which  is 
classified  generaUy  to  subchapter  II  (§  321  et  seq.)  of 
chapter  13  of  this  title.  For  complete  classification  of 
this  Act  to  the  Code,  see  Short  Title  note  set  out 
imder  section  321  of  this  title  and  Tables. 

Prior  Provisions 

A  prior  section  1447  of  Pub.  L.  95-113.  title  XIV, 
Sept.  29,  1977,  91  Stat.  1011,  which  amended  sections 
341  and  342  of  this  title,  was  repealed  by  Pub.  L. 
101-624.  title  XVI.  §  1601(f)(1)(D),  Nov.  28,  1990.  104 
Stat.  3704. 

§  3222c.  National  research  and  training  centennial 
centers 

(a)  Competitive  grants  authorized 

The  Secretary  of  Agriculture  may  make  a 
competitive  grant  to  five  national  research  and 
training  centennial  centers  located  at  colleges 
(or  a  consortia  of  such  colleges)  eligible  to  re- 
ceive funds  under  the  Act  of  August  30,  1890  (7 
U.S.C.  321  et  seq.).  including  Tuskegee  Universi- 
ty, that— 

(1)  have  been  designated  by  the  Secretary 
for  the  fiscal  years  1991  through  1995  as  na- 
tional research  and  training  centennial  cen- 
ters; and 

(2)  have  the  best  demonstrable  capacity,  as 
determmed  by  the  Secretary,  to  provide  ad- 
ministrative leadership  as— 

(A)  a  National  Center  for  Goat  Research 
and  Training; 

(B)  a  National  Center  for  Agricultural  En- 
gineering Development,  Research,  and 
Training; 

(C)  a  National  Center  for  Water  Quality 
and  Agricultural  Production  Research  and 
Training; 

(D)  a  National  Center  for  Sustahiable  Ag- 
riculture Research  and  Training;  and 

(E)  a  National  Center  for  Domestic  and 
International  Trade  and  Development  Re- 
search and  Training. 

(b)  Use  of  grants 

A  grant  made  under  subsection  (a)  of  this  sec- 
tion may  be  expended  by  a  center  to— 

(1)  pay  expenses  incurred  in  conducting  re- 
search for  which  the  center  was  designated; 

(2)  print  and  disseminate  the  results  of  such 
research; 

(3)  plan,  admhiister,  and  direct  such  re- 
search; and 

(4)  alter  or  repair  buildhigs  necessary  to 
conduct  such  research. 
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(c)  Priority 

In  making  a  grant  determination  under  sub- 
section (a)  of  this  section,  the  Secretary  shall 
give  priority  to  those  centers  that— 

(1)  will  assure  dissemination  of  information 
between  eligible  institutions  described  in  sub- 
section (a)  of  this  section  and  among  agricul- 
tural producers;  and 

(2)  will  attract  students  and  needed  profes- 
sionals in  the  food  and  agricultural  sciences. 

(d)  Payments 

(1)  Under  the  terms  of  a  grant  made  under 
subsection  (a)  of  this  section,  funds  appropri- 
ated under  subsection  (f)  of  this  section  for  a 
fiscal  year  shall  be  paid  (upon  vouchers  ap- 
proved by  the  Secretary)  to  a  center  receiving 
the  grant  in  equal  quarterly  installments  begin- 
ning on  or  about  the  first  day  of  October  of 
such  year. 

(2)  Not  later  than  60  days  after  the  end  of 
each  fiscal  year  for  which  funds  are  paid  under 
this  section  to  a  center,  the  research  director  of 
such  center  shall  submit  to  the  Secretary  a  de- 
tailed statement  of  the  disbursements  in  such 
fiscal  year  of  funds  received  by  such  center 
under  this  section. 

(3)  If  any  of  the  funds  received  by  a  center 
imder  this  section  are  misapplied,  lost,  or  di- 
minished by  any  action  or  contingency  on  the 
part  of  the  center— 

(A)  the  center  shall  replace  such  funds;  and 

(B)  the  Secretary  shall  not  distribute  to 
such  center  any  other  funds  under  this  sub- 
section until  such  funds  are  replaced. 

(e)  Prohibited  uses  of  funds 

Funds  provided  under  this  section  may  not  be 
used- 
CD  to  acquire  or  construct  a  building;  or 
(2)  to  pay  the  overhead  costs  of  the  college 

(or  consortia  of  colleges)  receiving  the  grant. 

(f)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated 
$2,000,000  for  each  of  the  fiscal  years  1991 
through  1995  for  grants  under  this  section. 

(g)  "Center"  defined 

For  purposes  of  this  section,  the  term 
"center"  means  a  national  research  and  train- 
ing centennial  center  that  receives  a  grant 
under  this  subsection. 

(h)  Coordination  of  center  activities 

(1)  The  center  designated  under  subsection 
(a)(2)(C)  of  this  section  shall  coordinate  its  ac- 
tivities with  the  water  quality  research  activi- 
ties conducted  under  subtitle  G  of  title  XIV  of 
the  Food,  Agriculture,  Conservation,  and  Trade 
Act  of  1990  C7  U.S.C.  5501  et  seq.]. 

(2)  The  center  designated  imder  subsection 
(a)(2)(D)  of  this  section  shall  coordinate  its  ac- 
tivities with  the  sustainable  agriculture  re- 
search and  education  program  established 
under  subtitle  B  of  title  XVI  of  the  Food,  Agri- 
culture, Conservation,  and  Trade  Act  of  1990  [7 
U.S.C.  5801  et  seq.]. 

(Pub.  L.  95-113,  title  XIV,  §  1448,  as  added  Pub. 
L.  101-624,  title  XVI,  §  1612(c),  Nov.  28,  1990, 
104  Stat.  3723.) 


References  in  Text 

Act  of  August  30.  1890,  referred  to  in  subsec.  (a),  is 
act  Aug.  30,  1890,  ch.  841,  26  Stat.  417,  as  amended, 
popularly  known  as  the  "Agricultural  CoUege  Act  of 
1890"  and  also  as  the  "Second  MorrUl  Act",  which  is 
classified  generally  to  subchapter  II  (§  321  et  seq.)  of 
chapter  13  of  this  title.  For  complete  classification  of 
this  Act  to  the  Code,  see  Short  Title  note  set  out 
under  section  321  of  this  title  and  Tables. 

The  Pood,  Agriculture,  Conservation,  and  Trade  Act 
of  1990.  referred  to  in  subsec.  (h),  is  Pub.  L.  101-624, 
Nov.  28,  1990.  104  Stat.  3359.  as  amended.  Subtitle  G 
of  title  XIV  of  the  Act,  popularly  known  as  the  "Agri- 
culture and  Water  Policy  Coordination  Act",  is  classi- 
fied generally  to  chapter  86  (§5501  et  seq.)  of  this 
title.  Subtitle  B  of  title  XVI  of  the  Act  enacted  sub- 
chapter I  (§  5801  et  seq.)  of  chapter  88  of  this  title  and 
repealed  chapter  78  (§4701  et  seq.)  of  this  title.  For 
complete  classification  of  this  Act  to  the  Code,  see 
Tables. 

Prior  Provisions 

A  prior  section  1448  of  Pub.  L.  95-113.  title  XIV. 
Sept.  29,  1977.  91  Stat.  1011,  which  amended  sections 
1923  and  1942  of  this  title,  was  repealed  by  Pub.  L. 
101-624,  title  XVI,  §  1601(f)(1)(D),  Nov.  28,  1990,  104 
Stat.  3704. 

§  3224.  Grants  to  upgrade  1890  land-grant  college  ex- 
tension facilities 

CiSee  main  edition  for  text  of(a)1 

(b)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  for 
the  purpose  of  carrying  out  this  section 
$10,000,000  for  each  of  the  fiscal  years  1991  and 
1992,  such  sums  to  remain  available  until  ex- 
pended. 

ISee  main  edition  for  text  ofic)  to  (/)] 

(As    amended    Pub.    L.    101-624,    title    XVI, 
§  1601(d)(1),  Nov.  28,  1990,  104  Stat.  3704.) 

Amendments 

1990— Subsec.  (b).  Pub.  L.  101-624  substituted  "1991 
and  1992**  for  "ending  September  30,  1986,  through 
September  30, 1990". 

SUBCHAPTER  VII-SOLAR  ENERGY 
RESEARCH  AND  DEVELOPMENT 

Part  A— Competitive  Grant  Program 

§3241.     Repealed.     Pub.     L.     101-624,     title     XYI, 
§  1601(f)(1)(D),  Nov.  28, 1990, 104  Stat.  3704 

Section,  Pub.  L.  95-113,  title  XIV,  §  1449,  Sept.  29, 
1977.  91  Stat.  1012.  related  to  farm  and  forest  uses  of 
solar  energy  and  nonrenewable  fuel  and  petrochemical 
substitutes. 

Part  B— Information  System  and  Advisory 
Committee 

§§3251,  3252.  Repealed.  Pub.  L.  101-624,  title  XVI, 
§  1601(f)(1)(D),  Nov.  28, 1990, 104  Stat.  3704 

Section  3251,  Pub.  L.  95-113,  title  XIV,  §  1450,  Sept. 
20,  1977,  91  Stat.  1012,  provided  for  a  solar  energy  re- 
search information  system. 

Section  3252,  Pub.  L.  95-113,  title  XIV.  §  1451,  Sept. 
29.  1977.  91  Stat.  1013,  provided  for  assistance  from  an 
advisory  committee  respecting  functions  of  Secretary 
on  model  farms  and  demonstration  projects. 
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Part  C— Model  Farms  and  Demonstration 
Projects 

§§  3261  to  3263.  Repealed.  Pub.  L.  101-624,  title  XVI, 
§  1601(f)(1)(D),  Nov.  28, 1990, 104  Stat.  3704 

Section  3261,  Pub.  L.  95-113,  title  XIV,  §  1452,  Sept. 
29, 1977,  91  Stat.  1013,  provided  for  model  farms. 

Section  3262,  Pub.  L.  95-113,  title  XIV,  §  1453,  Sept. 
29,  1977,  91  Stat  1014,  provided  for  demonstration 
projects. 

Section  3263.  Pub.  L.  95-113.  title  XIV,  §  1454,  Sept. 
29,  1977,  91  Stat.  1015;  Pub.  L.  97-98,  title  XIV,  §  1434, 
Dec.  22.  1981,  95  Stat.  1312.  authorized  appropriation 
of  funds. 

Part  D—Regional  Solar  Energy  Research 
AND  Development  Centers 

§3271.     Repealed.     Pub.     L.     101-624,     title     XVI, 
§  1601(f)(1)(D),  Nov.  28, 1990, 104  Stat.  3704 

Section,  Pub.  L.  95-113,  title  XIV.  §  1455,  Sept.  29, 
1977,  91  Stat.  1015.  provided  for  establishment  of  re- 
gional solar  energy  research,  development,  and  demon- 
stration centers. 

Part  E— Appropriations  and  Definitions 

§§3281,  3282.  Repealed.  Pub.  L.  101-624,  title  XVI, 
§  1601(f)(1)(D),  Nov.  28, 1990, 104  Stat.  3704 

Section  3281,  Pub.  L.  95-113,  title  XIV,  §  1456,  Sept. 
29,  1977,  91  Stat.  1015,  authorized  appropriation  of 
funds. 

Section  3282,  Pub,  L.  95-113,  title  XIV,  1 1457.  Sept. 
29,  1977,  91  Stat.  1015;  Pub.  L.  97-98,  title  XIV,  §  1435, 
Dec.  22, 1981,  95  Stat.  1313,  defined  "solar  energy". 

SUBCHAPTER  VIII-INTERNATIONAL  AG- 
RICULTURAL RESEARCH  AND  EXTEN- 
SION 

§  3291.  International  agricultural  research  and  exten- 
sion 

(a)  Authority  of  Secretary 

To  carry  out  the  policy  of  this  subchapter, 
the  Secretary  (in  consultation  with  the  Agency 
for  International  Development  and  subject  to 
such  coordination  with  other  Federal  officials, 
Departments,  and  agencies  as  the  President 
may  direct)  may— 

(1)  expand  the  operational  coordination  of 
the  Department  of  Agriculture  with  institu- 
tions and  other  persons  throughout  the  world 
performing  agricultural  and  related  research 
and  extension  activities  by— 

(A)  exchanging  research  materials  and  re- 
sults with  the  institutions  or  persons;  and 

(B)  conducting  with  the  institutions  or 
persons  joint  or  coordinated  research  and 
extension  on  problems  of  significance  to 
food  and  agriculture  in  the  United  States; 

(2)  enter  into  cooperative  arrangements 
with  Departments  and  Ministries  of  Agricul- 
ture in  other  nations  to  conduct  research,  ex- 
tension, and  education  activities  in  support  of 
the  development  of  a  viable  and  sustainable 
global  agricultural  system,  including  efforts 
to  establish  a  global  system  for  plant  genetic 
resources  conservation; 

(3)  enter  into  agreements  with  land-grant 
colleges  and  universities,  the  Agency  for 
International  Development,  and  international 


organizations  (such  as  the  United  Nations, 
World  Bank,  regional  development  banks,  the 
International  Agricultural  Research  Center), 
or  other  organizations,  institutions  or  individ- 
uals with  comparable  goals,  to  promote  and 
support  the  development  of  a  viable  and  sus- 
tainable global  agricultural  system; 

(4)  further  develop  within  the  Departmdnt 
highly  qualified  and  experienced  scientists 
and  experts  who  specialize  in  international 
programs,  to  be  available  to  carry  out  the  ac> 
tivities  described  in  this  section; 

(5)  work  with  transitional  and  more  ad- 
vanced coimtries  in  food,  agricultural,  and  re- 
lated research,  development,  and  extension 
(including  providing  technical  assistance, 
training,  and  advice  to  persons  from  the  coun- 
tries engaged  in  the  activities  and  the  station- 
ing of  scientists  and  other  specialists  at  na- 
tional and  international  institutions  in  the 
countries); 

(6)  expand  collaboration  and  coordination 
with  the  Agency  for  International  Develop 
ment  regarding  food  and  agricultural  re- 
search, extension,  and  education  programs  in 
developing  countries; 

(7)  assist  colleges  and  universities  iii 
strengthening  their  capabilities  for  food,  agri- 
cultural, and  related  research  and  extension 
that  is  relevant  to  agricultural  development 
activities  in  other  countries  through— 

(A)  the  provision  of  support  to  State  uni- 
versities and  land-grant  colleges  and  univer- 
sities to  do  collaborative  research  with 
other  countries  on  issues  relevant  to  United 
States  agricultural  competitiveness; 

(B)  the  provision  of  support  for  coopera> 
tive  extension  education  in  global  agricul- 
ture and  to  promote  the  application  of  new 
technology  developed  in  foreign  countries 
to  United  States  agriculture;  and 

(C)  the  provision  of  support  for  the  inter-^ 
nationalization  of  resident  instruction  pro- 
grams of  the  imiversities  and  colleges  de- 
scribed in  subparagraph  (A);  and 

(8)  establish,  in  cooperation  with  the  Secre- 
tary of  State,  a  program,  to  be  coordinated 
through  the  International  Arid  Land  Consor- 
tium, to  enhance  collaboration  and  coopera- 
tion between  institutions  possessing  research 
capabilities  applied  to  the  development,  man- 
agement,  and  reclamation  of  arid  lands. 

(b)  Enhancing  linkages 

ISee  main  edition  for  text  o/(b)l 

(c)  Provision  of  specialized  or  technical  services 
The   Secretary   may   provide   specialized   or 

technical  services,  on  an  advance  of  funds  or  a 
reimbursable  basis,  to  United  States  colleges 
and  universities  and  other  nongovernmental  or- 
ganizations carrying  out  international  food,  ag- 
ricultural, and  related  research,  extension,  and 
teaching  development  projects  and  activities. 
All  funds  received  in  payment  for  fumishhig 
such  specialized  or  technical  services  shall  be 
deposited  to  the  credit  of  the  appropriation 
from  which  the  cost  of  providing  such  services 
has  been  paid  or  is  to  be  charged. 
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(As  amended  Pub.  L.  101-624,  title  XVI, 
1 1613(a),  (b).  (d)(1),  Nov.  28,  1990,  104  Stat. 
3724,  3726;  Pub.  L.  102-237,  title  IV,  §402(11), 
Dec.  13, 1991, 105  Stat.  1863.) 

AMENDBfENTS 

1991--Subsec.  (a)(3).  Pub.  L.  102-237  substituted  a 
semicolon  for  period  at  end. 

1990— Pub.  L.  101-624,  §  1613(d)(1)(A),  inserted  sec- 
tion catchline. 

Subsec.  (a).  Pub.  L.  101-624.  §  1613(a),  amended 
subsec.  (a)  generally.  Prior  to  amendment,  subsec.  (a) 
read  as  follows:  "The  Secretary,  subject  to  such  co- 
ordination with  other  Federal  officials,  departments, 
and  agencies  as  the  President  may  direct,  is  authorized 
to— 

"(1)  expand  the  operational  coordination  of  the 
Department  of  Agriculture  with  institutions  and 
other  persons  throughout  the  world  performing  ag- 
ricultural and  related  research  and  extension  activi- 
ties by  exchanging  research  materials  and  results 
with  such  institutions  or  persons  and  by  conducting 
with  such  institutions  or  persons  joint  or  coordinat- 
ed research  and  extension  on  problems  of  signifi- 
cance to  food  and  agriculture  in  the  United  States; 
"(2)  assist  the  Agency  for  International  Develop- 
ment with  food,  agricultural,  research  and  extension 
programs  in  developing  coimtries; 

"(3)  work  with  developed  and  transitional  coun- 
tries on  food,  agricultural  and  related  research  and 
extension,  including  providing  technical  assistance, 
training,  and  advice  to  persons  from  such  countries 
engaged  in  such  activities  and  the  stationing  of  sci- 
entists at  national  and  international  institutions  in 
such  countries; 

"(4)  assist  United  States  colleges  and  imiversities 
in  strengthening  their  capabilities  for  food,  agricul- 
tural, and  related  research  and  extension  relevant  to 
agricultural  development  activities  in  other  coun- 
tries through  the  development  of  highly  qualified 
scientists  with  specialization  in  international  devel- 
opment; and 

"(5)  further  develop  within  the  Department  of  Ag- 
riculture highly  qualified  and  experienced  scientists 
who  specialize  in  international  programs,  to  be  avail- 
able for  the  activities  described  in  this  section." 
Subsec.  (b).  Pub.  L.  101-624,  §  1613(d)(1)(B),  inserted 
heading. 

Subsec.  (c).  Pub.  L.  101-624,  §  1613(b),  (d)(1)(C),  in- 
serted heading  and  '*and  other  nongovernmental  orga- 
nizations" after  "imiversities". 

§  3292.  Grants  to  States  for  international  trade  devel- 
opment centers 

(a)  Grant  program 

The  Secretary  shall  establish  and  carry  out  a 
program  to  make  grants  to  States  (or  regional 
groupings  of  States)  for  the  establishment  and 
operation  of  international  trade  development 
centers,  or  the  expansion  of  existing  interna- 
tional trade  development  centers,  in  the  United 
States  to  enhance  the  exportation  of  agricul- 
tural products  and  related  products.  Such 
grants  shall  be  based  on  a  matching  formula  of 
50  per  centum  Federal  and  50  per  centum  State 
or  regional  fimding  (including  funds  received 
by  the  State  or  region  from  private  sources  and 
from  units  of  local  government). 

(b)  Location  and  funding  of  certain  centers 

The  Secretary  shall  make  determinations  re- 
garding the  location  and  fimding  of  interna- 
tional trade  development  centers  established 
after  November  28,  1990,  based  on  a  national 
plan  for  agricultural  export  promotion  through 
international      trade      development     centers. 


Grants  under  this  section  shall  be  made  avail- 
able on  a  competitive  basis  in  accordance  with 
such  plan. 

(c)  Preferences 

In  making  grants  under  subsection  (a)  of  this 
section,  the  Secretary  shall,  consistent  with  the 
plan  developed  imder  subsection  (b)  of  this  sec- 
tion, give  preference  to  States  (or  regional 
groupings  of  States)  that  intend  to  use,  as  sites 
for  international  trade  development  centers, 
land-grant  colleges  and  imiversities  (as  defined 
in  section  3103(10)  of  this  title)  that— 

(1)  operate  agricultural  programs; 

(2)  have  existing  international  trade  pro- 
grams that  use  an  interdisciplinary  approach 
and  are  operated  jointly  with  State  and  Fed- 
eral agencies  to  address  international  trade 
problems;  and 

(3)  have  an  effective  and  progressive  com- 
munications system  that  might  be  linked  on 
an  international  basis  to  conduct  conferences 
or  trade  negotiations. 

(d)  Activities  of  centers 

Such  centers  may— 

(1)  through  research,  establish  a  permanent 
data  base  to  address  the  problems  faced  by 
potential  exporters,  including  language  bar- 
riers, interaction  with  representatives  of  for- 
eign governments,  transportation  of  goods 
and  products,  insurance  and  financing  within 
foreign  countries,  and  collecting  international 
marketing  data; 

(2)  be  used  to  house  permanent  or  tempo- 
rary exhibits  that  will  stimulate  and  educate 
trade  delegations  from  foreign  nations  with 
respect  to  agricultural  products  and  related 
products  produced  in  the  United  States  and 
be  made  available  for  use  by  State  and  region- 
al entities  for  exhibits,  trade  seminars,  and 
negotiations  involving  such  products;  and 

(3)  carry  out  such  other  activities  relating 
to  the  exportation  of  agricultural  products 
and  related  products  as  the  Secretary  may  ap- 
prove. 

(e)  Authorization  of  appropriations 

There  are  hereby  authorized  to  be  appropri- 
ated such  sums  as  are  necessary  to  carry  out 
the  provisions  of  this  section. 

(As  amended  Pub.  L.  101-624,  title  XVI, 
§  1613(c),  (d)(2),  Nov.  28,  1990,  104  Stat.  3726.) 

Amendments 

1990— Pub.  L.  101-624,  §  1613(d)(2)(A),  made  techni- 
cal amendment  to  section  catchline  which  required  no 
change  in  text. 

Subsec.  (a).  Pub.  L.  101-624.  §  1613(c)(1).  inserted 
heading  and  substituted  "grants  to  States  (or  regional 
groupings  of  States)"  for  "grants  to  States'',  "State  or 
regional  fimding"  for  "State  funding",  and  "State  or 
region  from"  for  "State  from". 

Subsec.  (b).  Pub.  L.  101-624,  §  1613(c)(2),  (3).  added 
subsec.  (b)  and  redesignated  former  subsec.  (b)  as  (c). 

Subsec.  (c).  Pub.  L.  101-624.  §  1613(c)(2),  (4),  redesig- 
nated subsec.  (b)  as  (c).  inserted  heading,  inserted 
",  consistent  with  the  plan  developed  imder  subsection 
(b)  of  this  section."  after  "shall",  and  substituted 
"States  (or  regional  groupings  of  States)"  for  "States". 
Former  subsec.  (c)  redesignated  (d). 
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Subsec.  (d).  Pub.  L.  101-624.  §  1613(c)(2),  (d)(2)(B), 
redesignated  subsec.  (c)  as  (d)  and  inserted  heading. 
Former  subsec.  (d)  redesignated  (e). 

Subsec.  (e).  Pub.  L.  101-624,  §  1613(c)(2).  (d)(2)(C), 
redesignated  subsec.  (d)  as  (e)  and  inserted  heading. 

§3293.  Agricultural  fellowship  program  for  middle 
income  countries  and  emerging  democracies 

(a)  Establishment 

The  Secretary  of  Agriculture  shall  establish  a 
fellowship  program  for  middle  income  coimtries 
and  emerging  democracies,  to  be  laiown  as  the 
"Cochran  Fellowship  Program",  to  provide  fel- 
lowships to  individuals  from  eligible  countries 
who  specialize  in  agriculture  for  study  in  the 
United  States. 

(b)  Eligible  countries 

Countries  that  meet  the  following  require- 
ments shall  be  eligible  to  participate  in  the  pro- 
gram established  imder  this  section: 

(1)  Middle-income  country 

A  country  that  has  developed  economically 
to  the  point  where  it  no  longer  qualifies  for 
bilateral  foreign  aid  assistance  from  the 
United  States  because  its  per  capita  income 
level  exceeds  the  eligibility  requirements  of 
such  assistance  programs  (hereafter  referred 
to  in  this  section  as  a  "middle-income"  coim- 
try). 

(2)  Ongoing  relationship 

A  middle-income  country  that  has  never 
qualified  for  bilateral  foreign  aid  assistance 
from  the  United  States,  but  with  respect  to 
which  an  ongoing  relationship  with  the 
United  States,  including  technical  assistance 
and  training,  would  provide  mutual  benefits 
to  such  coimtry  and  the  United  States. 

(3)  Type  of  government 

A  country  that  has  recently  begim  the 
transformation  of  its  system  of  government 
from  a  non-representative  type  of  govern- 
ment to  a  representative  democracy  and  that 
is  encoiu^aging  democratic  institution  build- 
ing, and  the  cultural  values,  institutions,  and 
organizations  of  democratic  pluralism. 

(c)  Purpose  of  fellowships 

Fellowships  under  this  section  shall  be  pro- 
vided to  permit  the  recipients  to  gain  knowl- 
edge and  skills  that  will— 

(1)  assist  eligible  coimtries  to  develop  agri- 
cultural systems  necessary  to  meet  the  food 
needs  of  their  domestic  populations;  and 

(2)  strengthen  and  enhance  trade  linkages 
between  eligible  coimtries  and  agricultural  in- 
terests in  the  United  States. 

(d)  Individuals  who  may  receive  fellowships 

The  Secretary  shall  utilize  the  expertise  of 
United  States  agricultural  counselors,  trade  of- 
ficers, and  commodity  trade  promotion  groups 
working  in  participating  countries  to  help  iden- 
tify program  candidates  for  fellowships  under 
this  section  from  both  the  public  and  private 
sectors  of  those  coimtries. 

(e)  Program  implementation 

The  Secretary  shall  consult  with  other 
United  States   Government   agencies.   United 


States  universities,  and  the  private  agribusiness 
sector,  as  appropriate,  to  design  and  administer 
training  programs  to  accomplish  the  objectives 
of  the  program  established  under  this  section. 

(f)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated 
without  fiscal  year  limitation  such  sums  as  may 
be  necessary  to  carry  out  the  program  estab- 
lished under  this  section,  except  that  the 
amount  of  such  funds  in  any  fiscal  year  shall 
not  exceed— 

(1)  for  eligible  countries  that  meet  the  re- 
quirements of  subsection  (b)(1)  of  this  sec- 
tion, $3,000,000; 

(2)  for  eligible  coimtries  that  meet  the  re- 
quirements of  subsection  (b)(2)  of  this  sec- 
tion, $2,000,000;  and 

(3)  for  eligible  countries  that  meet  the  re- 
quirements of  subsection  (b)(3)  of  this  sec- 
tion, $5,000,000. 

(g)  Complementary  funds 

If  the  Secretary  of  Agriculture  determines 
that  it  is  advisable  in  furtherance  of  the  pur- 
poses of  the  program  established  under  this 
section,  the  Secretary  may  accept  money, 
funds,  property,  and  services  of  every  kind  by 
gift,  devise,  bequest,  grant,  or  otherwise,  and 
may,  in  any  manner,  dispose  of  all  such  hold- 
ings and  use  the  receipts  generated  from  such 
disposition  as  general  program  funds  under  this 
section.  All  funds  so  designated  for  the  pro- 
gram established  under  this  section  shall 
remain  available  until  expended. 

(Pub.  L.  101-624,  title  XV,  §  1543,  Nov.  28,  1990, 
104  Stat.  3694;  Pub.  L.  102-237,  title  X,  §  1002, 
Dec.  13,  1991.  105  Stat.  1894.) 

Codification 

Section  was  enacted  as  part  of  the  Agricultural  De- 
velopment and  Trade  Act  of  1990,  and  also  as  part  of 
the  Food,  Agriculture,  Conservation,  and  Trade  Act  of 
1990,  and  not  as  part  of  the  National  Agricultural  Re- 
search, Extension,  and  Teaching  Policy  Act  of  1977 
which  comprises  this  chapter. 

Amendments 

1991— Subsec.  (e).  Pub.  L.  102-237  substituted  "pro- 
gram" for  "Program". 

SUBCHAPTER  X— FUNDING  AND 
MISCELLANEOUS  PROVISIONS 

§  3311.  Authorization  of  appropriations 

(a)  Existing  programs 

Notwithstanding  any  authorization  for  appro- 
priations for  agricultural  research  in  any  Act 
enacted  prior  to  September  29,  1977,  there  are 
hereby  authorized  to  be  appropriated  for  the 
purposes  of  carrying  out  the  provisions  of  this 
chapter,  except  sections  390  to  390j,  3152,  3154, 
and  2669  of  this  title,  and  the  competitive 
grants  program  provided  for  in  section  450i  of 
this  title,  and  except  that  the  authorization  for 
moneys  provided  under  the  Act  of  March  2, 
1887  (24  Stat.  440-442.  as  amended;  7  U.S.C. 
361a-361i),  is  excluded  and  is  provided  for  in 
subsection  (b)  of  this  section.  $850,000,000  for 
each  of  the  fiscal  years  1991  through  1995. 
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(b)  Agricultural  research  at  State  agricultural  experi- 
ment stations 

Notwithstanding  any  authorization  for  appro- 
priations for  agricultural  research  at  State  agri- 
cultural experiment  stations  in  any  Act  enacted 
prior  to  September  29,  1977,  there  are  author- 
ized to  be  appropriated  for  the  purpose  of  con- 
ducting agricultural  research  at  State  agricul- 
tural experiment  stations  pursuant  to  the  Act 
of  March  2,  1887  (24  Stat.  440-442,  as  amended; 
7  U.S.C.  361a-361i),  $310,000,000  for  each  of  the 
fiscal  years  1991  through  1995. 

ISee  main  edition  for  text  ofic)1 

(As  amended  Pub.  L.  101-624,  title  XVI, 
§  1601(b)(3),  Nov.  28,  1990,  104  Stat.  3703;  Pub. 
L.  102-237,  title  IV,  §  402(12),  Dec.  13,  1991,  105 
Stat.  1863.) 

AMENDBfENTS 

1991-Subsec.  (a).  Pub.  L.  102-237  struck  out  "sub- 
chapter VII  of  this  chapter  and"  after  "chapter, 
except". 

1990-Subsec.  (a).  Pub.  L.  101-624.  §  1601(b)(3)(A), 
substituted  "$850,000,000  for  each  of  the  fiscal  years 
1991  through  1995"  for  "$600,000,000  for  the  fiscal 
year  ending  September  30,  1986,  $610,000,000  for  the 
fiscal  year  ending  September  30,  1987.  $620,000,000  for 
the  fiscal  year  ending  September  30, 1988.  $630,000,000 
for  the  fiscal  year  ending  September  30.  1989.  and 
*640.000.000  for  the  fiscal  year  ending  September  30. 

Subsec.  (b).  Pub.  L.  101-624,  §  1601(b)(3)(B).  substi- 
tuted "$310,000,000  for  each  of  the  fiscal  years  1991 
through  1995"  for  "$270,000,000  for  the  fiscal  year 
ending  September  30.  1986,  $280,000,000  for  the  fiscal 
year  ending  September  30.  1987,  $290,000,000  for  the 
fiscal  year  ending  September  30. 1988.  $300,000,000  for 
the  fiscal  year  ending  September  30,  1989,  and 
$310,000,000  for  the  fiscal  year  ending  September  30, 

§  3312.  Authorization  of  appropriations  for  extension 
education 

Notwithstanding  any  authorization  for  appro- 
priations for  the  Cooperative  Extension  Service 
in  any  Act  enacted  prior  to  September  29,  1977, 
there  are  hereby  authorized  to  be  appropriated 
for  the  purposes  of  carrying  out  the  extension 
programs  of  the  Department  of  Agriculture 
$420,000,000  for  fiscal  year  1991,  $430,000,000 
for  fiscal  year  1992,  $440,000,000  for  fiscal  year 
1993,  $450,000,000  for  fiscal  year  1994,  and 
$460,000,000  for  fiscal  year  1995. 

(As    amended    Pub.    L.    101-624,    title    XVI. 
§  1601(b)(4),  Nov.  28, 1990, 104  Stat.  3703.) 

Amendments 

1990— Pub.  L.  101-624  substituted  "$420,000,000  for 
fiscal  year  1991.  $430,000,000  for  fiscal  year  1992 
$440,000,000  for  fiscal  year  1993,  $450,000,000  for  fiscal 
year  1994.  and  $460,000,000  for  fiscal  year  1995"  for 
"$370,000,000  for  the  fiscal  year  ending  September  30. 
1986.  $380,000,000  for  the  fiscal  year  ending  Septem- 
ber 30,  1987.  $390,000,000  for  the  fiscal  year  ending 
September  30.  1988.  $400,000,000  for  the  fiscal  year 
ending  September  30.  1989.  and  $420,000,000  for  the 
fiscal  year  ending  September  30. 1990." 

§  3315.  Auditing,  reporting,  bookkeeping,  and  admin- 
istrative requirements 

References  in  Text 
Sections  450i(e).  450i(f).  and  450i(h)  of  this  title,  re- 
ferred to  in  par.  (1).  were  redesignated  as  sections 


450i(f),  450i(g).  and  450i(i).  respectively,  by  Pub.  L. 
101-624.  title  XIV,  §  1497(1),  Nov.  28.  1990.  104  Stat. 
3630. 

§  3319.  Restriction  on  treatment  of  indirect  costs  and 
tuition  remission 

Funds  made  available  by  the  Secretary  under 
established  Federal-State  partnership  arrange- 
ments to  State  cooperative  institutions  under 
the  Acts  referred  to  in  section  3103(16)  of  this 
title  and  f  imds  made  available  under  subsection 
(c)(1)(B)  and  subsection  (d)  of  section  450i  of 
this  title  shall  not  be  subject  to  reduction  for 
indirect  costs  or  for  tuition  remission.  No  indi- 
rect costs  or  tuition  remission  shall  be  charged 
against  funds  in  connection  with  cooperative 
agreements  between  the  Department  of  Agri- 
culture and  State  cooperative  institutions  if  the 
cooperative  program  or  project  involved  is  of 
mutual  interest  to  all  the  parties  and  if  all  the 
parties  contribute  to  the  cooperative  agreement 
involved.  The  prohibition  on  the  use  of  such 
funds  for  the  reimbursement  of  indirect  costs 
shall  not  apply  to  funds  for  international  agri- 
cultural programs  conducted  by  a  State  cooper- 
ative institution  and  administered  by  the  Secre- 
tary or  to  fimds  provided  by  a  Federal  agency 
for  such  cooperative  program  or  project 
through  a  fund  transfer,  advance,  or  reimburse- 
ment. The  Secretary  shall  limit  the  amount  of 
such  reimbursement  to  an  amount  necessary  to 
carry  out  such  program  or  agreement. 

(As  amended  Pub.  L.  102-237,  title  IV,  §  402(13), 
Dec.  13,  1991,  105  Stat.  1863.) 

Amendments 

1991— Pub.  L.  102-237  substituted  "subsection 
(c)(1)(B)"  for  "subsection  (c)(2)". 

§§  3319b,  3319c.  Repealed.  Pub.  L.  101-624,  title  XVI, 
§  1601(f)(1)(E),  (F),  Nov.  28,  1990,  104  Stat.  3704 

Section  3319b.  Pub.  L.  95-113.  title  XIV.  §  1473B.  as 
added  Pub.  L.  99-198.  title  XIV.  §  1427.  Dec.  23.  1985, 
99  Stat.  1553.  provided  for  technology  development  for 
small-  and  medium-sized  farming  operations. 

Section  3319c.  Pub.  L.  95-113.  title  XIV,  §  1473C.  as 
added  Pub.  L.  99-198.  title  XIV,  §  1427.  Dec.  23.  1985, 
99  Stat.  1554.  provided  for  a  special  technology  devel- 
opment research  program. 

§  3319d.  Supplemental  and  alternative  crops 

(a)  Research  and  pilot  project  program 

Notwithstanding  any  other  provision  of  law, 
during  the  period  beginning  October  1,  1986, 
and  ending  September  30,  1995,  the  Secretary 
shall  develop  and  implement  a  research  and 
pilot  project  program  for  the  development  of 
supplemental  and  alternative  crops,  using  such 
funds  as  are  appropriated  to  the  Secretary  each 
fiscal  year  under  this  chapter. 

iSee  main  edition  for  text  ofib)  to  (d)l 

(As    amended    Pub.    L.    101-624,    title    XVI, 
§  1601(b)(5),  Nov.  28,  1990,  104  Stat.  3703.) 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-624  substituted  "1995" 
for  "1990". 
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§  3319e.  Repealed.  Pub.  L.  102-237,  title  IV,  §  402(14), 
Dec.  13, 1991, 105  Stat.  1863 

Section,  Pub.  L.  95-113,  title  XIV.  §  1473E,  as  added 
Pub.  L.  101-220.  §  5,  Dec.  12. 1989. 103  Stat.  1878.  relat- 
ed to  research  into  new  commercial  products  from  nat- 
ural plant  materials. 

SUBCHAPTER  XI-AQUACULTURE 

§  3322.  Assistance  programs 

(a)  Research  and  extension  program 

The  Secretary  may  develop  and  implement  a 
cooperative  research  and  extension  program  to 
encourage  the  development,  management,  and 
production  of  important  aquatic  food  species 
within  the  several  States  and  territories  of  the 
United  States  and  to  enhance  further  the 
safety  of  food  products  derived  from  the  aqua- 
culture  industry,  in  accordance  with  the  nation- 
al aquaculture  development  plan,  and  revisions 
thereto,  developed  imder  the  National  Aquacul- 
ture Act  of  1980  [16  U.S.C.  2801  et  seq.]. 

(b)  Grants 

The  Secretary  may  make  grants  to— 

(1)  land-grant  and  sea  grant  colleges  and 
universities; 

ISee  main  edition  for  text  of  (2)  to  (4)1 

for  research  and  extension  to  facilitate  or 
expand  promising  advances  in  the  production 
and  marketing  of  aquacultural  food  species  and 
products  and  to  enhance  further  the  safety  and 
wholesomeness  of  those  species  and  products, 
including  the  development  of  reliable  supplies 
of  seed  stock  and  therapeutic  compounds. 
Except  in  the  case  of  Federal  laboratories,  no 
grant  may  be  made  under  this  subsection  unless 
the  State  in  which  the  grant  recipient  is  located 
makes  a  matching  grant  (of  which  amoimt  an 
in-kind  contribution  may  not  exceed  50  per- 
cent) to  such  recipient  equal  to  the  amoimt  of 
the  grant  to  be  made  under  this  subsection,  and 
imless  the  grant  is  in  implementation  of  the  na- 
tional aquaculture  development  plan,  and  revi- 
sions thereto,  developed  under  the  National 
Aquaculture  Act  of  1980  [16  U.S.C.  2801  et 
seq.]. 

(c)  Aquaculture  development  plans 

ISee  main  edition  for  text  ofiOl 

(d)  Aquacultural  centers 

To  provide  for  aquacultural  research,  devel- 
opment, and  demonstration  projects  having  a 
national  or  regional  application,  the  Secretary 
may  establish  in  existing  Federal  facilities  or  in 
cooperation  with  any  of  the  non-Federal  enti- 
ties specified  in  subsection  (b)  of  this  section  up 
to  five  aquacultural  research,  development,  and 
demonstration  centers  in  the  United  States  for 
the  performance  of  aquacultural  research,  ex- 
tension work,  and  demonstration  projects. 
Funds  made  available  for  the  operation  of  such 
regional  centers  may  be  used  for  the  rehabilita- 
tion of  existing  buildings  or  facilities  to  house 
such  centers,  but  may  not  be  used  for  the  con- 
struction or  acquisition  of  new  buildings  or  fa- 
cilities. To  the  extent  practicable,  the  aquacul- 
ture research,  development,  and  demonstration 


centers  established  imder  this  subsection  shall 
be  geographically  located  so  that  they  are  rep- 
resentative of  the  regional  aquaculture  oppor- 
tunities in  the  United  States.  To  the  extent 
practicable,  the  Secretary  shall  ensure  that  eq- 
uitable efforts  are  made  at  these  centers  in  ad- 
dressing the  research  needs  of  those  segments 
of  the  domestic  aquaculture  industry  located 
within  that  region. 

(e)  Reports 

(1)  Not  later  than  March  1  of  each  year,  the 
Secretary  shall  submit  a  report  to  the  Presi- 
dent, the  House  Committee  on  Agriculture,  the 
House  Committee  on  Merchant  Marine  and 
Fisheries,  the  House  Committee  on  Appropria- 
tions, the  Senate  Committee  on  Agriculture, 
Nutrition,  and  Forestry,  and  the  Senate  Com- 
mittee on  Appropriations,  containing  a  summa- 
ry outlining  the  progress  of  the  Department  of 
Agriculture  in  meeting  the  purposes  of  the  pro- 
grams established  imder  this  subchapter. 

(2)  The  Secretary  shall,  in  consultation  with 
the  interagency  aquaculture  coordinating 
group  established  under  section  6(a)  of  the  Na- 
tional Aquaculture  Act  of  1980  (16  U.S.C. 
2805(a)),  conduct  a  study  to  assess  the  economic 
impact  of  animal  damage  to  the  United  States 
aquaculture  industry.  In  conducting  such  study, 
the  Secretary  shall  provide  for  the  consider- 
ation of  all  tjrpes  of  animal  damage,  including 
predation,  that  have  an  impact  on  aquaculture 
enterprises,  including  fish  farming.  The  Secre- 
tary shall  submit  a  report  detailing  the  results 
of  such  study  to  the  Committee  on  Agriculture 
and  the  Committee  on  Merchant  Marine  and 
Fisheries  of  the  House  of  Representatives  and 
the  Committee  on  Agriculture,  Nutrition,  and 
Forestry  of  the  Senate  not  later  than  January 
1,  1992. 

(f)  Listing  of  laws  on  aquaculture 

The  interagency  aquaculture  coordinating 
group  established  imder  section  6(a)  of  the  Na- 
tional Aquaculture  Act  of  1980  (16  U.S.C. 
2805(a))  shall,  in  consultation  with  appropriate 
Federal  and  State  agencies,  compile  a  listing  of 
Federal  and  State  laws,  rules,  and  regulations 
materially  affecting  the  production,  processing, 
marketing,  and  transportation  of  aquacultural- 
ly  produced  commodities  and  the  products 
thereof.  The  interagency  aquaculture  coordi- 
nating group  shall  make  such  listing  available 
to  the  public  not  later  than  January  1,  1992, 
and  shall  update  and  revise  such  listing  not 
later  than  January  1,  1996,  to  show  such  laws, 
rules,  and  regulations  as  in  effect  on  that  date. 

(g)  Fish  disease  program 

The  Secretary  shall  implement,  in  consulta- 
tion with  the  Joint  Subcommittee  on  Aquacul- 
ture referred  to  in  section  6  of  the  National 
Aquaculture  Act  of  1980  (16  U.S.C.  2805),  a  fish 
disease  program  to  include  the  development  of 
new  diagnostic  procedures  for  fish  diseases,  the 
determination  of  the  effect  of  water  environ- 
ment on  the  development  of  the  fish  immune 
system,  and  the  development  of  therapeutic, 
sjnithetic,  or  natural  systems,  for  the  control  of 
fish  diseases. 
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(As    amended    Pub.    L.    101-624,    title    XVI, 
§  1614(a),  Nov.  28. 1990.  104  Stat.  3727.) 

Amendments 

1990-Subsec.  (a).  Pub.  L.  101-624,  §  1614(a)(1),  in- 
serted heading  and  substituted  "United  States  and  to 
enhance  further  the  safety  of  food  products  derived 
from  the  aquaculture  industry,"  for  "United  States,". 

Subsec.  (b).  Pub.  L.  101-624,  §  1614(a)(2).  inserted 
heading,  inserted  "and  sea  grant"  after  "land-grant" 
in  par.  (1),  and  inserted  before  period  at  end  "and  to 
enhance  further  the  safety  and  wholesomeness  of 
those  species  and  products,  including  the  development 
of  reliable  supplies  of  seed  stock  and  therapeutic  com- 
poimds", 

Subsec,  (c).  Pub.  K  101-624,  §  16i4(a)(3),  inserted 
heading. 

Subsec.  (d).  Pub,  L.  101-624,  §  1614(a)(4),  inserted 
heading,  substituted  "five  aquacultural"  for  "four 
aquacultural",  and  Inserted  at  end  "To  the  extent 
practicable,  the  Secretary  shall  ensure  that  equitable 
efforts  are  made  at  these  centers  in  addressing  the  re- 
search needs  of  those  segments  of  the  domestic  aqua- 
culture  industry  located  within  that  region." 

Subsec.  (e).  Pub.  L.  101-624.  §  1614(a)(5),  inserted 
heading,  designated  existing  provisions  as  par.  (1),  sub- 
stituted "Not  later  than  March  1  of  each  year,"  for 
"Not  later  than  one  year  after  the  effective  date  of 
this  subchapter  and  not  later  than  March  1  of  each 
subsequent  year,",  and  added  par.  (2). 

Subsecs.  (f ),  (g).  Pub.  L.  101-624,  §  1614(a)(6),  added 
subsecs.  (f )  and  (g). 

§  3323.  Aquaculture  research  facilities 

(a)  Grant  authorized 

In  order  to  gain  further  knowledge  of  inten- 
sive water  recirculating  aquaculture  systems, 
the  Secretary  may  make  grants  for  the  purpose 
of  further  developing  and  expanding  aquacul- 
ture research  facilities  at  Illinois  State  Univer- 
sity in  Normal,  Illinois,  and  Virginia  Polytech- 
nic Institute  and  State  University  in  Blacks- 
burg,  Virginia,  and  to  conduct  such  programs  as 
are  necessary  to  do  basic  and  applied  research 
for  intensive  water  recirculating  aquaculture 
systems. 

(b)  Authorization  of  appropriations 

There  are  authorized,  in  the  event  the  Secre- 
tary decides  to  take  action  under  subsection  (a) 
of  this  section,  to  be  appropriated  $500,000  for 
each  of  the  two  facilities  for  fiscal  years  1991 
through  1995  to  carry  out  this  section. 

(Pub.  L.  95-113,  title  XIV,  §  1476,  as  added  Pub. 
L.  101-624,  title  XVI,  §  1614(b)(1),  Nov.  28,  1990, 
104  Stat.  3728.) 

Prior  Provisions 

A  prior  section  3323,  Pub.  L.  95-113,  title  XIV, 
1 1476,  as  added  Pub.  L.  97-98,  title  XIV,  §  1440(a), 
Dec.  22,  1981,  95  Stat.  1317,  related  to  establishment, 
duration,  and  meetings  of  Aquaculture  Advisory 
Board,  and  appointment  and  compensation  of  Board 
members,  was  repealed  by  Pub.  L.  99-198,  title  XIV, 
§  1429(b),  Dec.  23,  1985,  99  Stat.  1656. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  3324  of  this 
title. 

§  3324,  Authorization  of  appropriations 

There  is  authorized  to  be  appropriated 
$7,500,000  for  each  of  the  fiscal  years  1991 
through  1995.  Funds  appropriated  under  this 


section  or  section  3323  of  this  title  may  not  be 
used  to  acquire  or  construct  a  building. 

(As  amended  Pub.  L.  101-624,  title  XVI, 
§  1614(c),  Nov.  28,  1990,  104  Stat.  3728.) 

Amendments 

1990— Pub.  L.  101-624  substituted  "each  of  the  fiscal 
years  1991  through  1995"  for  "each  fiscal  year  begin- 
ning after  the  effective  date  of  this  subchapter,  and 
ending  with  the  fiscal  year  ending  September  30, 
1990"  and  inserted  at  end  "Funds  appropriated  under 
this  section  or  section  3323  of  this  title  may  not  be 
used  to  acquire  or  construct  a  building." 

SUBCHAPTER  XII—RANGELAND 
RESEARCH 

§3335.  Rangeland  Research  Advisory  Board;  estab- 
lishment, duration,  etc. 

(a)  The  Secretary  shall  establish  a  board  to 
be  known  as  the  Rangeland  Research  Advisory 
Board  which  shall  have  a  term  that  expires 
September  30,  1995,  and  which  shall  be  com- 
posed of  the  following  twelve  members  appoint- 
ed by  tiie  Secretary: 

iSee  main  edition  for  text  ofiDto  (5)3 

The  members  shall  serve  without  compensa- 
tion, if  not  otherwise  officers  or  employees  of 
the  United  States,  except  that  they  shall,  while 
away  from  their  homes  or  regular  places  of 
business  in  the  performance  of  services  for  the 
Board,  be  allowed  travel  expenses,  including 
per  diem  in  lieu  of  subsistence,  in  the  same 
manner  as  persons  employed  intermittently  in 
the  Government  service  are  allowed  expenses 
under  sections  5701  through  5707  of  title  5. 

CiSee  main  edition  for  text  o/(6)3 

(As  amended  Pub.  L.  101-624,  title  XVI, 
§  1601(b)(6),  Nov.  28,  1990,  104  Stat.  3703.) 

Amendments 

1990--Subsec.  (a).  Pub.  L,  101-624  substituted  "1995" 
for  "1990". 

§  3336.  Authorization  of  appropriations;  allocation  of 
funds 

(a)  There  are  authorized  to  be  appropriated, 
to  implement  the  provisions  of  this  subchapter, 
such  siuns  not  to  exceed  $10,000,000  for  each  of 
the  fiscal  years  1991  through  1995. 

ISee  main  edition  for  text  ofib)} 

(As  amended  Pub.  L.  101-624,  title  XVI, 
§  1601(b)(7),  Nov.  28,  1990,  104  Stat.  3703.) 

Amendments 

1990— Subsec.  (a).  Pub,  L.  101-624  substituted  "for 
each  of  the  fiscal  years  1991  through  1995"  for  'annu- 
ally for  the  period  beginning  October  1,  1981,  and 
ending  September  30, 1990". 

CHAPTER  66— AGRICULTURAL  FOREIGN 
INVESTMENT  DISCLOSURE 

Chapter  Referred  to  in  Other  Sections 
This  chapter  is  referred  to  in  title  22  section  3142. 


§3602 


TITLE  7-AGRICULTURE 


Page  716 


CHAPTER  67— IMPLEMENTATION  OF 
INTERNATIONAL  SUGAR  AGREEMENT,  1977 

§  3602.  Implementation  of  Agreement 

Elimination  of  Sugar  Quota  Allocation  op  Panama 

Pub.  L.  101-167.  title  V.  §  562.  Nov.  21.  1989,  103  Stat. 
1241.  provided  that: 

"(a)  In  General.— Notwithstanding  any  other  provi- 
sion of  law,  no  sugars,  sirups,  or  molasses  that  are 
products  of  Panama  may  be  imported  into  the  United 
States  after  the  date  of  enactment  of  this  Act  [Nov. 

21,  1989]  during  any  period  for  which  a  limitation  is 
imposed  by  authorities  provided  imder  any  other  law 
on  the  total  quantity  of  sugars,  sirups,  and  molasses 
that  may  be  imported  into  the  United  States:  Provid- 
ed, That  such  products  may  be  imported  after  the  be- 
ginning of  the  last  week  of  any  quota  year  if  the  Presi- 
dent certifies  that  for  the  entire  duration  of  the  quota 
year,  freedom  of  the  press  and  other  constitutional 
guarantees,  including  due  process  of  law,  have  been  re- 
stored to  the  Panamanian  people. 

"(b)  Reallocation  of  Quota  Amounts.— For  any 
quota  year  for  which  the  President  does  not  certify 
for  the  entire  duration  of  the  quota  year,  freedom  of 
the  press  and  all  other  constitutional  guarantees,  in- 
cluding due  process  of  law,  have  been  restored  to  the 
Panamanian  people,  no  later  than  the  last  week  of 
such  quota  year,  the  United  States  Trade  Representa- 
tive shall  reallocate  among  other  foreign  countries 
(but,  primarily,  among  beneficiary  countries  of  the 
Caribbean  Basin  Initiative  and  Bolivia)  the  quantity 
of  sugar,  sirup,  and  molasses  products  of  Panama  that 
could  have  been  imported  into  the  United  States 
before  the  date  of  enactment  of  this  Act  [Nov.  21, 
1989]  under  any  limitation  imposed  by  other  law  on 
the  total  quantity  of  sugars,  sirups,  and  molasses  that 
may  be  imported  into  the  United  States  during  any 
period:  Provided,  That  no  one  country  may  receive 
more  than  20  per  centum  of  such  reallocation. 

"(c)  Certification.— The  provisions  of  subsections 
(a)  and  (b).  and  the  amendments  made  by  subsection 
(c)  of  section  571  of  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs,  Appropriations  Act, 
1988  [section  101(e)  [title  V,  §  571]  of  Pub.  L.  100-202, 
formerly  set  out  below],  shall  cease  to  apply  if  the 
President  certifies  to  Congress  pursuant  to  section 
561(a)  of  this  Act  [section  561(a)  of  Pub.  L.  101-167, 
which  is  set  out  as  a  note  under  section  2151  of  Title 

22,  Foreign  Relations  and  Intercourse]." 

Similar  provisions  were  contained  in  the  following 
prior  appropriation  acts: 

Pub.  L.  100-461,  title  V,  §  565,  Oct.  1.  1988,  102  Stat. 
2268-42. 

Pub.  L.  100-202,  §  101(e)  [title  V,  §  571],  Dec.  22, 
1987,  101  Stat.  1329-131,  1329-175. 

[Functions  of  the  President  under  section  562  of 
Pub.  L.  101-167,  set  out  above,  were  delegated  to  the 
Secretary  of  State  by  section  l-201(a)(28)  of  Ex.  Ord. 
No.  12163,  Sept.  29,  1979,  44  F.R.  56673,  as  amended, 
set  out  as  a  note  imder  section  2381  of  Title  22,  For- 
eign Relations  and  Intercourse.] 

CHAPTER  68— AGRICULTURAL  SUBTERMINAL 
FACILITIES 

§  3703.  State  and  regional  plans 

References  in  Text 

Section  1654  of  title  49,  Appendix,  referred  to  in 
subsec.  (d)(4),  was  amended  generally  by  Pub.  L. 
101-213,  §  2(c),  Dec.  11,  1989,  103  Stat.  1843,  and,  as  so 
amended,  provisions  of  subsec.  (j),  relating  to  an  ade- 
quate State  plan,  are  set  out  in  subsec.  (a). 


CHAPTER  71— AGRICULTURAL  TRADE 
SUSPENSION  ADJUSTMENT 

§  4001.  Trade  suspension  reserves 

References  in  Text 

Section  1445e  of  this  title,  referred  to  in  subsec. 
(c)(2),  was  amended  generally  by  Pub.  L.  101-624,  title 
XI,  §  1123,  Nov.  28,  1990,  104  Stat.  3503,  and,  as  so 
amended,  subsec.  (b)  of  section  1445e  does  not  contain 
a  clause  (5). 

§  4002.  Alcohol  processor  grain  reserve  program 

References  in  Text 

The  producer  storage  program  provided  for  under 
section  1445e  of  this  title,  referred  to  in  subsec.  (a)(4), 
refers  to  section  1445e  prior  to  the  general  amend- 
ment of  such  section  by  Pub.  L.  101-624,  title  XI, 
§  1123,  Nov.  28,  1990,  104  Stat.  3503.  As  amended,  sec- 
tion 1445e  now  provides  for  a  farmer  owned  reserve 
program. 

§  4005.  'Tuel  conversion  price"  defined 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  4001  of  this 
title. 

CHAPTER  72— NATIONAL  AGRICULTURAL  COST 
OF  PRODUCTION  STANDARDS  REVIEW  BOARD 

§  4102.  Membership  of  Board 

(a)  Composition,  appointment,  etc. 

The  Board  shall  be  composed  of  eleven  mem- 
bers appointed  by  the  Secretary  of  Agriculture 
(hereafter  in  this  chapter  referred  to  as  the 
"Secretary")  as  follows: 

(1)  seven  members  who,  individually  or  as  a 
group,  are  engaged  in  the  commercial  produc- 
tion of  each  of  the  program  crops  and  in  one 
or  more  of  the  other  various  major  agricul- 
tural commodities  produced  in  the  United 
States.  The  Secretary  shall  assure  that  the 
major  geographical  production  areas  of  the 
major  agricultural  commodities  are  represent- 
ed; 

ISee  main  edition  for  text  of  (2)  and  i3);  (6)  to 
id)l 

(As     amended     Pub.     L.     101-624,     title     XI. 
§  1145(a),  Nov.  28.  1990,  104  Stat.  3516.) 

Amendments 

1990— Subsec.  (a)(1).  Pub.  L.  101-624  substituted 
"seven  members  who,  individually  or  as  a  group,  are 
engaged  in  the  commercial  production  of  each  of  the 
program  crops  and  in  one  or  more  of  the  other  various 
major  agricultural  commodities  produced  in  the 
United  States"  for  "seven  members  who  are  engaged 
in  the  commercial  production  of  one  or  more  of  the 
various  major  agricultural  commodities  produced  in 
the  United  States". 

Effective  Date  of  1990  Amendb«ent 

Amendment  by  Pub.  L.  101-624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 


Page  717 


TITLE  7— AGRICULTURE 


§4201 


§  4110.  Termination 

The  Board  established  in  this  chapter  shall 
cease  to  exist  on  September  30, 1995. 

(As    amended    Pub.    K     101-624,    title    XI, 
§  1145(b),  Nov.  28, 1990, 104  Stat.  3516.) 

Amendments 

1990— Pub.  L.  101-624  substituted  "1995"  for  "1990". 

Epfbctivb  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101--624  effective  beginning 
with  1991  crop  of  an  agricultural  commodity,  with  pro- 
vision for  prior  crops,  see  section  1171  of  Pub.  L. 
101-624,  set  out  as  a  note  under  section  1421  of  this 
title. 

CHAPTER  73— FARMLAND  PROTECTION 
POLICY 

§  4201.  General  provisions 

Farmland  Protection 

Pub.  L.  101-624.  title  XIV,  ch.  2.  §§  1465-1470B.  Nov. 
28,  1990,  104  Stat.  3616-3619,  as  amended  by  Pub.  L. 
102-237,  title  II,  S§  201(b),  (c).  203,  Dec.  13,  1991,  105 
Stat.  1847, 1848,  provided  that: 

"SEC.  1465.  SHORT  TITLE,  PURPOSE.  AND  DEFI- 
NITION, 
"(a)  Short  Title.— This  chapter  may  be  cited  as  the 
'Farms  for  the  Future  Act  of  1990*. 

"(b)  Purpose.— It  is  the  purpose  of  this  chapter  to 
promote  a  national  farmland  protection  effort  to  pre- 
serve our  vital  farmland  resources  for  future  genera- 
tions. 
"(c)  Definitions.— As  used  in  this  chapter: 

"(1)  Allowable  interest  rate.— The  term  *allow- 
able  interest  rate'  refers  to  the  interest  rate  that  the 
State  trust  fimd  pays  on  each  eligible  loan  (includ- 
ing the  interest  paid  by  the  State  trust  fimd.  State, 
or  State  agency  on  bonds  or  other  obligations  de- 
scribed in  paragraph  (2)). 

"(2)  Eligible  loan.— The  term  'eligible  loan'  means 
each  loan  made  by  lending  institutions  to  each  State 
trust  fund,  or  to  the  State  acting  in  conjunction  with 
the  State  trust  fund,  to  further  the  purposes  of  this 
chapter,  and  the  proceeds  from  any  issuance  of  obli- 
gations, or  other  bonded  indebtedness,  of  any  eligi- 
ble State,  the  State  trust  fimd,  or  any  agency  of  an 
eligible  State,  except  that  no  eligible  loan  shall  bear 
an  interest  rate  in  excess  of  10  percent  per  year. 

"(3)  Eligible  state.— The  term  'eligible  State' 
means— 

"(A)  the  State  of  Vermont;  and 
"(B)  at  the  option  of  the  Secretary  and  subject 
to  appropriations,  any  State  that— 

"(i)  operates  or  administers  a  land  preservation 
fund  that  invests  funds  in  the  protection  or  pres- 
ervation of  farmland  for  agricultural  purposes; 
and 

"(ii)  works  in  coordination  with  the  governing 
bodies  of  counties,  towns,  townships,  villages,  or 
other  units  of  general  government  below  the 
State  level,  or  with  private  nonprofit  or  public 
organizations,  to  assist  in  the  preservation  of 
farmland  for  agricultural  purposes. 
"(4)  Lending  institution.— The  term  'lending  in- 
stitution' means  any  Federal  or  State  chartered 
bank,  savings  and  loan  association,  cooperative  lend- 
ing agency,  other  legally  organized  lending  agency. 
State  government  or  agency,  political  subdivision  of 
a  State,  or  any  nonprofit  conservation  organization. 
"(5)  Program.- The  term   'program'  means  the 
farmland  preservation  program  established  under 
this  chapter  to  be  known  as  the  'Agricultural  Re- 
source Conservation  Demonstration  Program'. 

"(6)  Secretary.— The  term  'Secretary'  means  the 
Secretary  of  Agriculture. 


"(7)  State.— The  term  'State'  means  any  State  of 
the  United  States,  the  Commonwealth  of  Puerto 
Rico,  and  the  Virgin  Islands  of  the  United  States. 

"(8)  State  trust  fund.— The  term  'State  trust 
fund'  means  any  trust  fund  or  an  account  estab- 
lished by  an  eligible  State,  or  other  public  instru- 
mentality of  the  eligible  State,  where  such  eligible 
State  is  approved  to  participate  by  the  Secretary  in 
the  program  under  application  procedures  set  forth 
in  section  1466(j)  or  1468. 

"SEC.  1466.  ESTABLISHMENT  OF  PROGRAM, 
"(a)  In  General.— 

"(1)  Purpose.— The  Secretary  shall  establish  and 
implement  a  program,  to  be  known  as  the  'Agricul- 
tural Resource  Conservation  Demonstration  Pro- 
gram', to  provide  Federal  guarantees  and  interest  as- 
sistance for  eligible  loans  described  in  section 
1465(c)(2)  made  to,  or  issued  for  the  benefit  of.  State 
trust  funds. 

"(2)  Assistance.— Under  the  program  the  Secre- 
tary shall  guarantee  for  a  period  of  10  years  the 
timely  payment  of  the  principal  amount  and  interest 
due  on  each  eligible  loan  described  in  section 
1465(c)(2)  made  to,  or  issued  for  the  benefit  of.  State 
trust  funds  and  shall  for  each  such  10-year  period 
subsidize  the  interest  on  such  eligible  loans  at  the  al- 
lowable interest  rate  for  the  first  5  years  after  the 
loan  is  made,  or  issued,  and  at  no  less  than  3  per- 
centage points  for  the  second  5  years  under  proce- 
dures described  in  subsection  (b). 
"(b)  Mandatory  Assistance  to  Each  State  Trust 
Fund.— The  Secretary  shall— 

"(1)  fully  guarantee  with  the  full  faith  and  credit 
of  the  United  States  each  eligible  loan  described  in 
section  1465(c)(2)  made  to.  or  issued  for  the  benefit 
of,  each  State  trust  fund  under  procedures  estab- 
lished by  the  Secretary; 

"(2)  annually  pay  to  each  State  trust  fund  an 
amount  calculated  by  applying  the  allowable  inter- 
est rate  to  the  amount  of  each  loan  described  in  sec- 
tion 1465(c)(2)  made  to.  or  issued  for  the  benefit  of, 
each  State  trust  fund  during  each  of  the  first  5  years 
after  the  date  on  which  each  such  loan  was  made  or 
issued;  and 

'(3)  annually  pay  to  each  State  trust  fund,  for 
each  year  during  the  second  5-year  period  after  each 
such  eligible  loan  is  made  to,  or  issued  for  the  bene- 
fit of,  the  State  trust  fund,  an  amount  calculated  by 
applying  the  interest  rate  difference,  between  the 
rate  of  interest  charged  to  borrowers  of  direct  loans 
as  described  in  section  316(a)(2)  of  the  Consolidated 
Farm  and  Rural  Development  Act  (7  U.S.C. 
1946(a)(2))  and  the  allowable  interest  rate,  to  the 
amount  of  each  such  loan  made  to,  or  issued  for  the 
benefit  of,  the  State  trust  fund,  as  determined  under 
procedures  established  by  the  Secretsury. 
"(c)  Funding.— 

"(1)  Issuance  op  stock.— The  Secretary  of  Agricul- 
ture shall  make  and  issue  stock,  in  the  same  manner 
as  notes  are  issued  under  section  309(c)  or  309A(d)  of 
the  Consolidated  Farm  and  Rural  Development  Act 
(7  U.S.C.  1929(c)  or  1929a(d)).  to  the  Secretary  of 
the  Treasury  for  the  purpose  of  obtaining  funds 
from  the  Secretary  of  the  Treasury  that  are  neces- 
sary for  discharging  the  obligations  of  the  Secretary 
of  Agriculture  under  this  chapter.  The  stock  shall 
not  pay  dividends  and  shall  not  be  redeemable. 

"(2)  Purchase  op  stock.— The  Secretary  of  the 
Treasury  shall  provide  the  funding  necessary  to  im- 
plement this  chapter.  The  Secretary  of  the  Treasury 
shall  piux;hase  any  stock  of  the  Secretary  of  Agricul- 
ture issued  to  implement  this  chapter.  The  Secre- 
tary of  the  Treasury  shall  use  as  a  public  debt  trans- 
action the  proceeds  from  the  sale  of  any  securities 
issued  under  chapter  31  of  title  31,  United  States 
Code.  The  purposes  for  which  the  securities  may  be 
issued  under  such  chapter  are  extended  to  include 
the  raising  of  funds  to  purchase  stock  issued  by  the 
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Secretary  of  Agriculture  to  implement  this  chapter 
with  respect  to  each  eligible  State.  The  Secretary  of 
Agriculture  shall  make  and  issue  such  stock  as  is 
necessary  to  fund  this  chapter  to  the  Secretary  of 
the  Treasury  who  shall  promptly  purchase  the  stock 
(within  60  days)  being  offered  by  the  Secretary  of 
Agriculture. 

"(3)  CoBiMODiTY  CREDIT  CORPORATION.— If  the  Secre- 
tary of  Agriculture  fails  to  issue  stock  as  required 
under  this  chapter,  or  if  funding  is  otherwise  not 
provided  as  set  forth  in  this  chapter,  for  the  eligible 
State  described  in  section  1465(c)(3)(A),  notwith- 
standing any  other  provision  of  law,  the  Secretary  of 
Agriculture  shall  use  the  funds,  services  and  facili- 
ties of  the  Commodity  Credit  Corporation  to  carry 
out  the  requirements  of  this  chapter.  The  procedure 
described  in  paragraph  (2)  shall  be  used  to  reim- 
burse the  Corporation  for  funds  expended  to  carry 
out  this  paragraph. 

"(d)  Required  Purchases  of  Stock.— The  Secretary 
shall  promptly  notify  the  Secretary  of  the  Treasury, 
in  writing,  each  time  an  application  of  an  eligible 
State  is  approved  by  the  Secretary  under  this  chapter. 
The  Secretary  of  the  Treasury  shall  promptly  pur- 
chase stock  (within  60  days)  offered  by  the  Secretary 
under  subsection  (c)  and  the  Secretary  of  Agriculture 
shall  deposit  the  proceeds  from  each  such  sale  of  stock 
in  accounts  created  to  administer  the  program. 

*'(e)  Entitlements.— The  Secretary  is  entitled  to  re- 
ceive funds,  and  shall  receive  funds,  from  the  Secre- 
tary of  the  Treasury  in  an  amoimt  equal  to  the  total 
par-value  of  the  stock  issued  to  the  Secretary  of  the 
Treasury.  Each  State  trust  fund  is  entitled  to  receive, 
and  the  Secretary  of  Agriculture  shall  promptly  pay 
to  each  such  trust  fimd,  amounts  calculated  under 
procedures  described  in  subsection  (b), 

"(f)  Regulations.— Except  regarding  the  eligible 
State  described  in  section  1465(c)(3)(A),  the  Secretary 
shall  promulgate  proposed  and  final  regulations, 
under  the  prior  public  comment  provisions  of  section 
553  of  title  5,  United  States  Code,  setting  forth— 

"(1)  the  application  procedures  for  eligible  States; 
"(2)  the  factors  to  be  used  in  approving  applicants; 
"(3)  procedures  for  the  prompt  payment  of  the  ob- 
ligations of  the  Secretary  under  subsection  (b); 

"(4)  recordkeeping  requirements  for  approved 
State  trust  funds; 

"(5)  requirements  to  prevent  program  abuse  and 
procedures  to  recover  improperly  obtained  funds; 

"(6)  rules  permitting  State  trust  funds  to  act  as  re- 
volving funds  or  to  otherwise  accumulate  additional 
capital,  based  on  investments,  to  be  subsequently 
used  to  promote  the  purposes  of  this  chapter;  and 

"(7)  any  other  rules  necessary  and  appropriate  to 
carry  out  the  program. 

"(g)  Duration  of  Program.— The  program  estab- 
lished under  this  chapter  shall  expire  on  September 
30,  1996,  except  that  any  financial  obligations  of  the 
Secretary  shall  continue  to  be  met  as  required  by  this 
chapter. 
"(h)  Eligible  Uses  for  Guaranteed  Loan  Funds.— 

"(1)  In  general.— Funds  from  eligible  loans  (in- 
cluding proceeds  from  the  sale  of  bonds  or  other  ob- 
ligations described  in  section  1465(c)(2))  guaranteed 
under  this  chapter,  and  any  earnings  of  the  State 
trust  funds,  may  be  used— 

"(A)  to  purchase  development  rights,  conserva- 
tion easements  or  other  types  of  easements,  or  to 
purchase  agricultural  land  in  fee  simple  or  some 
lesser  estate  in  land; 

"(B)  to  pay  all  reasonable  and  customary  costs 
including  appraisal,  survey  and  engineering  fees, 
and  legal  expenses; 

"(C)  to  pay  the  costs  of  enforcing  easements  or 
land  use  restrictions; 

"(D)  to  cover  the  costs  of  complying  with  any 
regulations  issued  by  the  Secretary  under  this  pro- 
gram and  the  costs  of  implementing  the  farmland 
plan  of  operation,  except  that  the  guaranteed  loan 
proceeds  shall  not  be  used  to  pay  overhead  ex- 


penses of  the  State  trust  fund  (rent,  utilities,  sala- 
ries, wages,  insurance  premiums,  and  the  like);  and 
"(E)  to  generate  earnings  (including  through  in- 
vestments not  exceeding  10  years  in  duration  for 
each  eligible  loan),  to  be  used  for  future  farmland 
preservation  efforts,  through  investments  in  direct 
obligations  of  the  United  States  or  obligations 
guaranteed  by  the  United  States  or  an  agency 
thereof  or  by  depositing  funds  in  any  member 
bank  of  the  Federal  Reserve  System  or  any  feder- 
ally insured  State  nonmember  bank. 
"(2)  Collateral  for  loans.— To  the  extent  consist- 
ent with  relevant  banking  laws  and  practices,  the  in- 
vestments or  deposits  described  in  paragraph  (1)(E) 
may  serve  as  collateral  for  loans  made  to,  or  on 
behalf  of,  the  State  trust  fund. 
'(i)  State  Use  of  Guaranteed  Loan  Funds.— The 
Secretary  may  issue  regulations  or  procedures  requir- 
ing each  State  trust  fimd  to  report  to  the  Secretary  re- 
garding the  uses  of  the  eligible  loans  (described  in  sec- 
tion 1465(c)(2))  guaranteed  by  the  Secretary  and  the 
Secretary  may  monitor  the  uses  of  the  fimds  to  ensure 
that  the  loans  are  used  for  purposes  related  to  this 
chapter.  Neither  the  Secretary  or  [nor]  the  lending  in- 
stitution shall  have  the  power  to  require  approval  of 
each  specific  use  of  the  loans  guaranteed  by  the  Secre- 
tary, the  specific  terms  of  each  use  of  the  loan  funds, 
or  the  specific  provisions  of  each  purchase  or  invest- 
ment made  with  loans  guaranteed  by  the  Secretary. 
The  Secretary  may  require  that  each  State  trust  fund 
provide  a  State  farmland  preservation  plan  of  oper- 
ation to  the  Secretary  setting  forth  the  plans  for  ad- 
ministering the  program  in  the  State  and  may  require 
each  State  trust  fund  to  periodically  report  to  the  Sec- 
retary on  the  purchases  of  interests  in  farmland  and 
on  other  specific  uses  of  the  funds. 

'(j)  Special  Rules  for  the  Pilot  Project  State.— 
Notwithstanding  any  other  provisions  of  this  chapter, 
the  following  special  rules  shall  apply  to  the  eligible 
State  described  in  section  1465(c)(3)(A); 

"(1)  Provision  of  loan  guarantee  and  interest  as- 
sistance AGREEBoa^T.- Within  30  days  of  the  date 
any  State  trust  fimd  in  the  eligible  State  receives  a 
coEomitment  for  each  eligible  loan  from  a  lending  in- 
stitution, the  Secretary  shall  provide  the  lending  in- 
stitution with  the  loan  guarantee  and  the  interest 
assistance  agreement  so  that  the  lending  institution 
may  disburse  the  full  amount  of  the  loan  proceeds 
to  the  State  trust  fund  on  the  date  of  loan  closing  to 
carry  out  this  program.  After  the  loan  closing,  the 
lending  institution  shall  have  no  obligation  to  moni- 
tor or  approve  the  use  of  loan  proceeds  by  the  State 
trust  fund. 

"(2)  Approval  op  application.— The  Secretary 
shall  annually  approve  the  completed  application 
from  the  eligible  State  within  30  days  after  receipt  if 
the  application  sets  forth  the  general  goals  and  poli- 
cies of  the  State  trust  fund.  The  Secretary  shall  pro- 
vide the  Federal  assistance  required  under  this  chap- 
ter beginning  on  the  date  the  application  or  plan  is 
approved. 

"(3)  Amount  of  guarantees.— The  Secretary  shall 
calculate  the  total  amount  of  guarantees  to  be  pro- 
vided for  fiscal  year  1992  in  an  amount  equal  to 
double  the  sum  of — 

"(A)  the  amount  that  was  made  available  in 
fiscal  year  1991  to  the  State  trust  fund  (the  Ver- 
mont Conservation  and  Housing  Board  regardless 
of  whether  the  fund  had  been  approved  by  the 
Secretary  in  fiscal  year  1991),  by  the  State  de- 
scribed in  section  1465(c)(3)(A),  political  subdivi- 
sions thereof,  charitable  organizations,  private  per- 
sons, or  any  other  entity,  in  addition  to  the  pro- 
ceeds from  the  sale  of  obligations  of  the  State  re- 
lated to  the  purposes  of  the  State  trust  fund  and 
the  fair  market  value  of  donations  of  interests  in 
land  to  the  State  trust  fund;  and 

"(B)  the  matching  contribution  calculated  under 
section  1468(c)  for  fiscal  year  1992  for  the  State. 
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"(k)  Miscellaneous  Provisions.— 

"(1)  Operation.— Each  State  trust  fund  may  oper- 
ate through  nonprofit  corporations,  municipalities, 
or  other  political  subdivisions  of  States  in  carrying 
out  the  purposes  of  the  program  established  in  this 
chapter. 

"(2)  Earnings.— Earnings  on  funds  of  each  State 
trust  fund  may  be  used  for  any  piuDoses  related  to 
carrying  out  the  operations  of  the  trust  fund  in  a 
manner  not  inconsistent  with  the  requirements  of 
this  chapter  or  the  farmland  preservation  plan. 

"SEC.  1467.  FEDERAL  ACCOUNTS  AND  COMPLI- 
ANCE. 

"(a)  Accounts.— To  carry  out  the  purposes  of  this 
chapter,  the  Secretary  may  establish  in  the  Treasury 
of  the  United  States  an  account,  to  be  known  as  the 
'Agricultural  Resource  Conservation  Revolving  Fund' 
(hereafter  referred  to  in  this  chapter  as  the  'Fund'), 
for  the  use  by  the  Secretary  to  meet  the  obligations  of 
the  Secretary  under  this  chapter. 

"(b)  Compliance.— If  the  Secretary  determines  that 
any  State  trust  fimd  is  failing  to  comply,  to  a  signifi- 
cant degree,  with  any  requirements  of  this  chapter, 
the  Secretary  shall  report  the  failure  to  the  Commit- 
tee on  Agriculture  of  the  House  of  Representatives 
and  to  the  Committee  on  Agriculture,  Nutrition,  and 
Forestry  of  the  Senate,  shall  fuUy  investigate  the 
matter,  may  decline  to  provide  additional  Federal 
guarantees  or  interest  sub^es  to  the  State  trust 
fund,  and  shall  take  other  steps  as  may  be  appropriate 
to  prevmit  the  use  ©f  Federal  assistance  in  a  manner 
not  consistent  with  this  chapter. 

"SEC.    1468.   APPLICATIONS  AND  ADMINISTRA- 
TION, 
"(a)  Applications.— In  applying  for  assistance  under 
this  chi^ter  an  eligible  State  described  in  section 
14«5(c)(3KB)  sh^- 

"(1)  prepare  and  submit,  to  the  Secretary,  an  ap- 
idiciUion  at  such  time,  in  su^  manner,  and  eontiUn- 
ing  such  informatiim  as  the  Secretary  shall  require; 
"(2)  ae^ee  that  the  State  trust  fund  will  use  any 
funds  provided,  or  guaranteed,  by  the  Secretary 
under  this  chi^t^  in  a  manner  that  is  consistent 
with  the  chapter  and  the  reg\iiations  promulgated 
by  the  Secretary;  and 

"(3)  agree  to  comply  with  any  other  requirements 
set  forth  in  agreements  with  the  Secretary  or  as  the 
Secretary  naay  {prescribe  by  regulation. 
"(b)    Annual    Applicati€»is.— isytgible    States    de- 
scribed in  section  14«5(c)(3KB)  may  apply  t&r  Federal 
assistance  under  this  chapter  on  an  annual  basis.  The 
Secretary  ^lall  approve  or  dlsa^»rove  eac^  appUcaticm 
for  assistance,  and  notify  the  as^ieant  of  the  action 
not  later  timn  30  days  after  receipt  of  a  complete  ap- 
plicatimi. 
"(c)  Match  ano  Maximum  Amount.— 

"(1)  In  caonnAL.— The  total  amoimt  of  any  guaran- 
tees provided  by  the  SearetMry  under  this  progmm 
for  eadh  ^^ble  SUte  shall  equal  an  amount  that  is 
equal  to  donate  the  amo^ost  that  te,  &c  shaM  be,  made 
ava&ibble  to  the  trust  fund  (indu^ttng  matching 
luiK&i  deaoribed  ^  panmn^hs  (2)  Oiro^^h  (4))  in 
each  au^  eilgH^  Slate  by  the  State,  poUtlcai  sub^- 
vteimis  tMmnei,  i^iarita^e  eon^aa^BUi&m,  j^rivate  p^- 
sons,  •r  anir  otiier  «amy,  t<»  aoqi^^i^  Interests  in 
Uu3d  to  prcMfceet  and  preserve  teportant  fansdands 
for  lt;^iire  agriciil^Niral  use  tat  in  i»  event  s^U  the 
total  Ped«ral  siiare  exerad  $10,dOO,9dO  in  any  ^scal 
year  ter  any  i0i9eR  8tate. 

"(2)  SAaifimtt.— liaralngs  of  the  State  trui^  fiH»l 
and  imOM  exp^Ntod  1^  tlie  m^^be  or  the  State  U-i£st 
f Uiad  iMior  lo  kM^  ckMi^Rg  for  parposes  eondstent 
with  this  chapter,  and  in  the  same  fiscal  year,  may 
be  conrtdered  as  mati^hliig  1  uncte. 

"(3)  Oslusat^ns.— Proceeds  fnmi  the  sale  of  tax- 
exeaspt  general  obUgaticHi  boncto,  or  other  obUga- 
timis,  of  the  StB^  or  State  truat  fund  sAuOl  be  an  al- 
lowable source  of  matchlnc  funds  under  mis  chapter 
for  the  same  fiseal  year. 


"(4)  Land.— The  fair  market  value  of  any  donation 
of  an  interest  in  land  to  the  State  trust  fund,  or  a 
charitable  organization  worldng  with  the  State  trust 
fund,  may  be  considered  as  matching  funds,  for  the 
same  fiscal  year,  if — 

"(i)  the  fair  market  value  is  based  on  an  apprais- 
al determined  to  be  adequate  by  the  State  trust 
fund;  and 

"(ii)  the  donation  is  consistent  with  the  State 
farmland  preservation  plan, 
except  that  the  value  of  land  donated  to  charitable 
organizations  by  the  State  trust  fund  shall  not  be  in- 
cluded as  part  of  the  match. 

"(d)  Clarification  of  Federal  Law.— Sellers  of  land, 
or  of  interests  in  land,  to  any  State  trust  fund  are  not. 
and  shall  not  be  considered  by  the  Secretary  as,  recipi- 
ents or  beneficiaries  of  Federal  assistance. 

"SEC.  1469.  REPORT. 

"Not  later  than  September  30,  1992,  and  annually 
thereafter,  the  Secretary  of  Agriculture  shall  prepare 
and  submit,  to  the  Committee  on  Agriculture  of  the 
House  of  Representatives  and  the  Committee  on  Agri- 
culture, Nutrition,  and  Forestry  of  the  Senate,  a 
report  concerning  the  operation  of  the  program  estab- 
lished under  this  chapter. 

"SEC.  1470.  IMPLEMENTATION  AND  EFT^CTIVE 
DATE, 
"(a)  In  GENERAL.— This  chapter  shall  become  effec- 
tive on  October  1,  1990.  Not  later  than  December  30. 

1990,  the  Secretary  shall  enter  into  an  agreement  with 
the  State  of  Vermont  to  provide  Federal  assistance 
under  this  chapter  to  the  State. 

"(b)  Regulations.— Not  liUer  than   December  31, 

1991,  the  Secretary  of  Agriculture  shall  publish  in  the 
Federal  Register  interim  final  regulatltms  to  imple- 
ment this  chi^ter.  The  regulations  shall  not  require 
each  State's  program  to  give  a  priority  to  the  acquisi- 
tion of  land,  or  interests  in  land,  that  is  subject  to  sig- 
nificant urban  pressure. 

"SEC.  1470A.  COMPTROLLER  GENERAL  RE- 
PORTS. 
"On  February  15  of  1992.  and  on  December  1  of  each 
of  the  years  1992  through  1996,  the  Comptroller  Gen- 
eral of  the  United  States  shall  report  to  the  Commit- 
tee on  Agriculture  of  the  House  of  Representatives 
and  the  Committee  on  Agriculture,  Nutrition,  and  For- 
estry of  the  Senate,  on  whether  the  Secretary  of  Agri- 
culture is  complying  with  the  requirwnents  of  this 
cluster.  The  r^>ort  shall  include  information  concern- 
ing loans  guaranteed  under  this  chapter  £uid  the  steps 
the  Secretary  of  Agriculture  has  tsOten  to  comply  with 
this  chapter. 

"SEC.  147aB.  SPECIAL  RULES  FOR  Il^UANCE  OP 
STOCK  FOR  1^2. 

"The  Secretary  shall  issue  the  stock  required  to  be 
issi^d  to  the  Secretary  of  [the]  Treasury  under  this 
chapter  with  respect  to  the  eligible  State  described  in 
section  14e6(c)(3)(A),  for  fiscal  year  1992,  on  or  before 
December  20, 1991.'* 

CAmendm^ftt  by  sectlcm  201(b),  (c)  of  Pub.  L. 
102>237  to  sections  1466  and  1470  of  rm,  L.  101-624. 
s^  mit  above,  Effective  as  if  inehtded  in  the  proviitfcm 
of  the  Food,  Affric^Ua^,  Oi^as^vation,  and  Tmie  Act 
of  1990,  Pub.  L.  161-624,  t©  wl^ch  the  w^en^teQ^t  re- 
lates, see  section  IWKbXl)  of  Pub.  L.  162-237,  set  out 
as  an  Effective  Date  of  1991  .^aendm^ieit  note  under 
section  1421  of  this  title.] 

§4262.  Ideatlfyinf  effects  of  Federal  prognuRS  on 
eoRversien  of  ta-miaiid  to  notiagnctttaral  ttses 

iSee  main  edition  fQr  text  o/  (a)3 
(b)  Use  et  criteria  to  idenltfy 

XDepulj]^ents,  ai^encies,  independent  commis- 
slmis,  and  other  units  of  the  Federal  Ocfvem- 
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ment  shall  use  the  criteria  established  under 
subsection  (a)  of  this  section,  to  identify  the 
quantity  of  farmland  actually  converted  by 
Federal  programs,  and  to  identify  and  take  into 
account  the  adverse  effects  of  Federal  pro- 
grams on  the  preservation  of  farmland;  consid- 
er alternative  actions,  as  appropriate,  that 
could  lessen  such  adverse  effects;  and  assure 
that  such  Federal  programs,  to  the  extent  prac- 
ticable, are  compatible  with  State,  unit  of  local 
government,  and  private  programs  and  policies 
to  protect  farmland. 

ISee  main  edition  for  text  ofic)l 

(As  amended  Pub.  L.  101-624,  title  XIV,  §  1464, 
Nov.  28,  1990,  104  Stat.  3614.) 

Amendments 

1990— Subsec.  (b).  Pub.  L.  101-624  inserted  "to  iden- 
tify the  quantity  of  farmland  actually  converted  by 
Federal  programs,  and"  after  **of  this  section,". 

§  4208.  Limitations 

ISee  main  edition  for  text  o/(a)3 

(b)  None  of  the  provisions  or  other  require- 
ments of  this  chapter  shall  apply  to  the  acquisi- 
tion or  use  of  farmland  for  national  defense 
purposes  during  a  national  emergency. 

(As  amended  Pub.  L.  101-624,  title  XXV,  §  2502, 
Nov.  2S,  1990,  104  Stat.  4066.) 

Amendments 

1990-~Subsec.  (b).  Pub.  L.  101-624  inserted  before 
period  at  end  "during  a  national  emergency". 

CHAPTER  76— DAIRY  RESEARCH  AND 
PROMOTION 

SUBCHAPTER  I— DAIRY  PROMOTION 
PROGRAM 

§  4504.  Required  terms  in  ordefs 

Section  Referhed  to  in  Other  Sections 

This  section  Is  referred  to  in  sections  4502,  4505, 
6407,  6409  of  this  title. 

CHAPTER  77— HONEY  RE^^RCM,  PROMOTICWM, 
AND  CONSUMER  INFORMATION 


Sec. 
4610a. 


Investigations  and  power  to  subpoena. 

(a)  In  general. 

(b)  Power  to  subpoena. 

(c)  Aid  of  courts. 
id)  Contempt. 

(e)  Process. 

(f)  Hearing  site. 

Chapter  Referred  to  in  Other  Sections 

This  chi^ter  is  referred  to  in  section  1446h  of  this 
title. 

§  4601.  Congressional  findings  and  statement  of  pur- 
pose 

Short  Title  of  1990  Amendment 

Pub.  L,  101-624.  title  XIX,  §  1981,  Nov.  28,  1990,  104 
Stat.  3904,  provided  that:  "This  chapter  [chapter  1 
(§§1981-1987)  of  subtitle  F  of  title  XIX  of  Pub.  L. 
101-624,  enacting  section  4610a  of  this  title,  amending 
sections  4602,  4606,  4608,  and  4612  of  this  title,  and  en- 
acting provisions  set  out  as  a  note  under  section  4603 


of  this  title]  may  be  cited  as  the  'Honey  Research, 
Promotion,  and  Consumer  Information  Act  Amend- 
ments of  1990'." 

§  4602.  Definitions 
As  used  in  this  chapter: 

ISee  main  edition  for  text  of  (1)  to  (7)1 

(8)  The  term  "importer"  means  any  person 
who  imports  honey  or  honey  products  into 
the  United  States  or  acts  as  an  agent,  broker, 
or  consignee  for  any  person  or  nation  that 
produces  honey  outside  of  the  United  States 
for  sale  in  the  United  States  and  who  is  listed 
in  the  import  records  as  the  importer  of 
record  for  such  honey  or  honey  products. 

ISee  main  edition  for  text  of  (9)  to  (17)1 

(18)  The  term  ^'exporter''  means  any  person 
who  exports  honey  or  honey  products  from 
the  United  States. 

(As  amended  Pub.  L.  101-624,  title  XIX,  §  1982, 
Nov.  28,  1990,  104  Stat.  3^04.) 

Amendments 

1990-Par.  (8).  Pub.  L.  101-624,  §  1982(1),  substituted 
"or  acts"  for  "or  who  acts",  and  inserted  before  period 
at  end  "and  who  is  listed  in  the  import  records  as  the 
importer  of  record  for  such  honey  or  honey  products". 

Par.  (18),  Pub.  L.  101-624,  §  1982(2),  added  par.  (18). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1446h  of  this 
title. 

§  4603.  Honey  research,  promotiim,  and  consumer  in- 
formation order 

Conforming  Amendment  to  Order 

Pub.  L.  101-624.  title  XIX,  §  1987,  Nov.  28,  1990.  104 
Stat.  3968,  provided  that:  "Notwithstandtog  Bsxy  ^©vi- 
sion of  the  Honey  Research,  PrcMnoUon,  and  Con- 
sumer Information  Act  (7  U.S.C.  4601  et  seq.),  the  Sec- 
retary of  Agriculture,  after  notice  and  oppcnrtui^y  for 
public  comment,  shaU  issue  an  amendment  to  the 
order  in  effect  under  such  Act  on  the  date  of  the  ea- 
actment  of  this  Act  [Kov.  28,  1^0}  to  conform  mxs^ 
order  to  the  amendments  made  by  this  siMatltle  {sub- 
title F  (§§  1981-1989)  of  title  XIX  of  Pub.  L.  101-624, 
enacting  section  4610a  of  this  title  a^  am^idfa^  sec- 
tions 1787,  4602,  4606,  4^)8,  and  4612  of  thto  ttttel. 
which  shall  become  effective  on  the  date  of  the  publi- 
cation of  such  amendment  to  the  order  in  the  Pfe^teral 
Regist^^  without  a  referendum  thereon  (except  for 
the  referendum  specif icaMy  provided  for  uml^  section 
1985  [amending  section  4612  of  this  title!).  The  Secre- 
tary shaU  issue  such  amendment  to  the  (H'der  in  final 
form  not  later  than  ISO  days  after  the  date  of  the  en- 
actment of  this  Act." 

§  4606.  Required  terms  of  order 

ISee  main  edition  for  text  of  (a)  and  (b)l 

(c)  Honey  Board;  membersliip;  terms;  alternates;  com- 
pensation; powers;  dutks 

iSee  main  edition  for  text  of  (1)1 

(2)   The  membership  of  the  Honey   Board 
shall  consist  of — 

iSee  main  edition  for  text  of  (A)  and  (B)l 
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(C)  two  members  who  are  either  importers 
or  exporters,  of  which  at  least  one  shall  be  an 
importer,  appointed  from  nominations  sub- 
mitted by  the  Committee  from  recommenda- 
tions by  industry  organizations  representing 
importer  and  exporter  interests; 

iSee  main  edition  for  text  ofiD)  and  (£)] 

The  Committee  shall  also  submit  nominations 
for  an  alternate  for  each  member  of  the  Honey 
Board  described  in  subparagraphs  (A)  through 
(D),  and  the  Secretary  shall  appoint  an  alter- 
nate for  the  member  described  in  subparagraph 
(E).  Such  alternates  shall  be  appointed  in  the 
same  manner  as  members  are  and  shall  serve 
only  whenever  the  member  is  absent  from  a 
meeting  or  is  disqualified.  However,  no  produc- 
er-packer who,  during  any  three  of  the  preced- 
ing five  years,  purchased  for  resale  more  honey 
than  such  producer-packer  produced  shall  be 
eligible  for  nomination  or  appointment  to  the 
Honey  Board  as  a  producer  described  in  sub- 
paragraph (A)  or  as  an  alternate  to  such  pro- 
ducer. 

ISee  main  edition  for  text  of  (3)1 

(4)  In  the  event  any  member  of  the  Honey 
Board  ceases  to  be  a  member  of  the  category  of 
members  from  which  the  member  was  appoint- 
ed to  the  Honey  Board,  such  person  shall  be 
automatically  replaced  by  an  alternate,  except 
that  if ,  as  a  result  of  the  adjustment  of  the 
boundaries  of  the  regions  established  under 
paragraph  (2)(A),  a  producer  member  or  alter- 
nate is  no  longer  from  the  region  from  which 
such  person  was  appointed,  such  member  or  al- 
ternate may  serve  out  the  term  for  which  such 
person  was  appointed. 

ISee  main  edition  for  text  ofiS)  and  i6);  id)l 

(e)  Assessment;  collection;  rate;  exemption;  effect  of 
exemption  on  referendum  voting  status 

(1)  The  Honey  Board  shall  administer  collec- 
tion of  the  assessment  provided  for  in  this  para- 
graph to  finance  the  expenses  described  in  sub- 
sections (d)  and  (f )  of  this  section.  The  assess- 
ment rate  shall  be  $0.01  per  pound,  with  pay- 
ment to  be  made  in  the  manner  described  in 
section  4608  of  this  title. 

(2)(A)  Honey  that  is  consumed  at  home  by 
the  producer  or  importer  or  donated  by  the 
producer  or  importer  to  a  nonprofit,  govern- 
ment, or  other  entity,  as  determined  appropri- 
ate by  the  Secretary,  rather  than  sold  shall  be 
exempt  from  assessment  under  the  order, 
except  that  donated  honey  that  later  is  sold  in 
a  commercial  outlet  by  a  donee  or  a  donee's  as- 
signee shall  be  subject  to  assessment  on  such 
sale. 

(B)(i)  A  producer,  producer-packer,  or  import- 
er who  produces  or  imports  during  any  year 
less  than  6,000  pounds  of  honey  shall  be  eligible 
for  an  exemption  in  such  year  from  pasrhig  an 
assessment  on  honey  such  person  distributes  di- 
rectly through  local  retail  outlets,  as  deter- 
mined by  the  Secretary,  during  such  year. 

(ii)  In  order  to  claim  an  exemption  under  this 
subparagraph,  a  person  shall  submit  an  applica- 
tion to  the  Honey  Board  stating  the  basis  on 
which  the  person  claims  the  exemption  for 
such  year. 


(iii)  If,  after  a  person  claims  an  exemption 
from  assessments  for  any  year  under  this  sub- 
paragraph, such  person  no  longer  meets  the  re- 
quirements of  this  subparagraph  for  an  exemp- 
tion, such  person  shall  file  a  report  with  the 
Honey  Board  in  the  form  and  manner  pre- 
scribed by  the  Board  and  pay  an  assessment  on 
or  before  March  15  of  the  subsequent  year  on 
all  honey  produced  or  imported  by  such  person 
during  the  year  for  which  the  person  claimed 
the  exemption. 

(3)  If  a  producer,  producer-packer,  or  import- 
er does  not  pay  any  assessments  under  this 
chapter  due  to  the  applicability  to  such  person 
of  the  exemptions  from  assessments  provided  in 
paragraph  (2),  then  such  producer,  producer- 
packer,  or  importer  shall  not  be  considered  a 
producer  or  importer  for  purposes  of  voting  in 
any  referendum  conducted  imder  this  chapter 
during  the  period  the  person's  exemption  from 
all  assessments  is  in  effect. 

ISee  main  edition  for  text  of  if)  to  0)1 

(k)  Honey  Board;  property  interests 

Any  patent  on  any  product,  copyright  on  any 
material,  or  any  invention,  product  formulation 
or  publication  developed  through  the  use  of 
funds  collected  by  the  Honey  Board  shall  be 
the  property  of  the  Honey  Board.  The  fimds 
generated  from  any  such  patent,  copyright,  in- 
vention, product  formulation,  or  publication 
shall  inure  to  the  benefit  of  the  Honey  Board. 

(As    amended    Pub.    L.    101-624,    title    XIX, 
§§  1983,  1984(a),  Nov.  28,  1990,  104  Stat.  3905.) 

Amendments 

1990— Subsec.  (c)(2).  Pub.  L.  101-624,  §  1983(1  )(B). 
(C).  in  concluding  provisions,  substituted  "submit 
nominations  for  an  alternate"  for  "nominate  an  alter- 
nate or  alternates"  and  inserted  at  end  "However,  no 
producer-packer  who,  during  any  three  of  the  preced- 
ing five  years,  purchased  for  resale  more  honey  than 
such  producer-packer  produced  shall  be  eligible  for 
nomination  or  appointment  to  the  Honey  Board  as  a 
producer  described  in  subparagraph  (A)  or  as  an  alter- 
nate to  such  producer." 

Subsec.  (c)(2)(C).  Pub.  L.  101-624,  §  1983(1 )( A), 
added  subpar.  (C)  and  struck  out  former  subpar.  (C) 
which  read  as  follows:  "two  members  who  are  import- 
ers appointed  from  nominations  submitted  by  the 
Committee  from  recommendations  made  by  industry 
organizations  representing  importer  interests;". 

Subsec.  (c)(4).  Pub.  L.  101-624,  §  1983(1)(D),  inserted 
before  period  at  end  ".  except  that  if,  as  a  result  of 
the  adjustment  of  the  boimdaries  of  the  regions  estab- 
lished under  paragraph  (2)(A),  a  producer  member  or 
alternate  is  no  longer  from  the  region  from  which 
such  person  was  appointed,  such  member  or  alternate 
may  serve  out  the  term  for  which  such  person  was  ap- 
pointed". 

Subsec.  (e)(1).  Pub.  L.  101-624,  §  1984(a)(1).  substi- 
tuted new  second  sentence  for  "For  the  first  year  in 
which  the  plan  is  in  effect,  the  assessment  rate  shall 
be  $0.01  per  pound,  with  payment  to  be  made  in  the 
manner  described  in  section  4608  of  this  title.  After 
the  first  year,  the  Honey  Board  may  submit  to  the 
Secretary  a  request  for  an  increase  in  the  assessment 
rate  not  to  exceed  0.5  cent  per  year,  but  at  no  time 
may  the  total  assessment  rate  exceed  $0.04  per 
pound." 

Subsec.  (e)(2),  (3).  Pub.  L.  101-624,  §  1984(a)(2). 
added  pars.  (2)  and  (3)  and  struck  out  former  par.  (2) 
which  read  as  follows:  "A  producer  or  producer-packer 
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who  produces,  or  handles,  or  produces  and  handles 
less  than  six  thousand  pounds  of  honey  per  year  or  an 
importer  who  imports  less  than  six  thousand  pounds 
of  honey  per  year  shall  be  exempt  from  the  assess- 
ment. In  order  to  claim  such  an  exemption,  a  person 
shall  submit  an  application  to  the  Honey  Board  stat- 
ing that  their  production,  handling,  or  importation  of 
honey  shall  not  exceed  six  thousand  pounds  for  the 
year  for  which  the  exemption  is  claimed." 

Subsec.  (k).  Pub.  L.  101-624,  §  1983(2),  added  subsec. 
(k). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  4602,  4608, 
4611  of  this  title. 

§  4608.  Collection  of  assessments;  refunds 

(a)  First  handler  of  honey 

Except  as  provided  by  subsections  (c),  (d),  (e), 
and  (i)  of  this  section,  the  first  handler  of 
honey  shall  be  responsible  for  the  collection 
from  the  producer,  and  payment  to  the  Honey 
Board,  of  assessments  authorized  by  this  chap- 
ter. 

[See  main  edition  for  text  ofib)  and  (c)] 

(d)  Loan  and  loan  deficiency  payments;  deduction 
from  disbursement  of  loan  funds  or  loan  defi- 
ciency payment  made  to  producer 

In  any  case  in  which  a  loan,  or  a  loan  defi- 
ciency pasmaent  is  made  with  respect  to  honey 
imder  the  honey  price  support  loan  program  es- 
tablished under  the  Agricultural  Act  of  1949  [7 
U.S.C.  1421  et  seq.],  or  successor  statute,  the 
Secretary  shall  provide  for  the  assessment  to  be 
deducted  from  the  disbursement  of  any  loan 
fimds  or  from  the  loan  deficiency  payment 
made  to  the  producer  and  for  the  amount  of 
such  assessment  to  be  forwarded  to  the  Honey 
Board.  The  Secretary  shall  provide  for  the  pro- 
ducer to  receive  a  statement  of  the  amount  of 
the  assessment  deducted  from  the  loan  funds  or 
loan  deficiency  pajnnent  promptly  after  each 
occasion  when  an  assessment  is  deducted  from 
any  such  loan  funds  or  payment  under  this  sub- 
section. 

ISee  main  edition  for  text  o/(e)] 

(f)  Inspection;  books  and  records 

Handlers,  importers,  and  producer-packers  re- 
sponsible for  payment  of  assessments,  and  per- 
sons receiving  an  exemption  from  assessments 
under  section  4606(e)(2)  of  this  title,  shall 
maintain  and  make  avaUable  for  inspection  by 
the  Secretary  such  books  and  records  as  are  re- 
quired by  the  order  and  file  reports  at  the 
times,  in  the  manner,  and  having  the  content 
prescribed  by  the  order,  so  that  information 
and  data  shall  be  made  available  to  the  Honey 
Board  and  to  the  Secretary  which  is  appropri- 
ate or  necessary  to  the  effectuation,  adminis- 
tration, or  enforcement  of  the  ^  chapter  or  of 


» So  in  original.  Probably  should  be  "this" 


any  order  or  regulation  issued  pursuant  to  this 
chapter. 

ISee  main  edition  for  text  of(g)l 

(h)  Refunds;  submission  of  statement  regarding 
amount  of  assessment  deducted  from  loan  funds 
to  Honey  Board;  compliance 

(1)(A)  Except  as  otherwise  provided  in  para- 
graph (2),  any  producer  or  importer  may  obtain 
a  refund  of  the  assessment  collected  from  the 
producer  or  importer  if  demand  is  made  within 
the  time  and  in  the  manner  prescribed  by  the 
Honey  Board  and  approved  by  the  Secretary; 
except  that,  during  any  year,  the  amount  of  re- 
funds made  to  an  importer,  as  a  percentage  of 
total  assessments  collected  from  such  importer, 
shall  not  exceed  the  amount  of  refunds  made  to 
domestic  producers,  as  a  percentage  of  total  as- 
sessments collected  from  such  producers.  Such 
refund  shall  be  made  by  the  Honey  Board  in 
June  and  December  of  each  year. 

(B)  A  producer  that  has  obtained  a  honey 
price  support  loan  under  the  Agricultural  Act 
of  1949  [7  U.S.C.  1421  et  seq.],  or  successor  stat- 
ute, may  obtain  a  refimd  if  the  producer  has 
submitted  to  the  Honey  Board  the  statement 
received  under  subsection  (d)  of  this  section  of 
the  amount  of  assessment  deducted  from  the 
loan  iun6s  and  has  otherwise  complied  with 
this  subsection,  even  though  the  loan  with  re- 
spect to  which  the  assessment  was  collected 
may  still  be  outstanding  and  final  settlement 
has  not  been  made. 

(2)  With  respect  to  the  order  in  effect  on  No- 
vember 28,  1990,  following  the  referendum  on 
such  order  required  imder  section  4612(b)(2)  of 
this  title,  a  producer  or  importer  may  obtain  a 
refund  of  an  assessment  under  such  order  as 
provided  in  paragraph  (1)  only  if  the  Secretary 
determines  that  the  proposal  to  terminate  re- 
funds under  the  order  is  defeated  in  such  refer- 
endum. 

(i)  Producer  liability  to  Honey  Board  for  payment  of 
assessment 

If  a  first  handler  or  the  Secretary  fails  to  col- 
lect an  assessment  from  a  producer  under  this 
section,  the  producer  shall  be  responsible  for 
the  payment  of  the  assessment  to  the  Honey 
Board. 

(As  amended  Pub.  L.  101-624,  title  XIX, 
§  1984(b),  Nov.  28,  1990,  104  Stat.  3906;  Pub.  L. 
102-237,  title  VIII,  §807(1),  Dec.  13,  1991,  105 
Stat.  1883.) 

Refebences  in  Text 

The  Agricultural  Act  of  1949,  referred  to  in  subsecs. 
(d)  and  (h)(1)(B),  is  act  Oct.  31.  1949,  ch.  792.  63  Stat. 
1051,  as  amended,  which  is  classified  principaUy  to 
chapter  35A  (5  1421  et  seq.)  of  this  title.  For  complete 
classification  of  this  Act  to  the  Code,  see  Short  Title 
note  set  out  under  section  1421  of  this  title  and 
Tables. 

Amendments 

1991— Subsec.  (h)(1)(A).  Pub.  L.  102-237  inserted 
"to"  before  "an  importer". 

1990— Subsec.  (a).  Pub.  L.  101-624,  §  1984(b)(1).  in- 
serted reference  to  subsec.  (i)  of  this  section. 

Subsec.  (d).  Pub.  L.  101-624,  §  1984(b)(2),  amended 
subsec.  (d)  generally.  Prior  to  amendment,  subsec.  (d) 


Page  723 


TITLE  7— AGRICULTURE 


§4612 


read  as  follows:  "In  any  case  In  which  a  loan  is  made 
with  respect  to  any  honey  under  the  Honey  Loan 
Price  Support  Program,  the  Secretary  shall  provide 
that  the  assessment  shall  be  deducted  from  the  pro- 
ceeds of  the  loan  and  that  the  amount  of  such  assess- 
ment shall  be  forwarded  to  the  Honey  Board.  When 
such  loan  is  redeemed,  the  Secretary  shall  provide  the 
producer  with  proof  of  payment  of  the  assessment/' 

Subsec.  (f).  Pub.  L.  101-624.  §  1984(b)(3).  inserted 
".  and  persons  receiving  an  exemption  from  assess- 
ments under  section  4606(e)(2)  of  this  title."  after 
"pajrment  of  assessments". 

Subsec.  (h).  Pub.  L.  101-624.  §  1984(b)(4).  designated 
existing  provisions  as  par.  (1)(A);  substituted  "Except 
as  otherwise  provided  in  paragraph  (2).  any"  for 
"Any",  "an  importer"  for  "to  importers",  and  "from 
such  importer"  for  "from  importers";  added  subpar. 
(B);  and  added  par.  (2). 

Subsec.  (i).  Pub.  L.  101-624.  §  1984(b)(5).  added 
subsec.  (i). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  4606.  4607. 
4612  of  this  title. 

§  4609.  Petition  and  review 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  4610a  of  this 
title. 

§  4610.  Enforcement 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  4609.  4610a  of 
this  title. 

§  4610a.  Investigations  and  power  to  subpoena 

(a)  In  general 

The  Secretary  may  make  such  investigations 
as  the  Secretary  determines  necessary— 

(1)  for  the  effective  administration  of  this 
chapter;  or 

(2)  to  determine  whether  a  person  has  en- 
gaged or  is  engaging  in  any  act  or  practice 
that  constitutes  a  violation  of  any  provision 
of  this  chapter,  or  of  any  order,  rule,  or  regu- 
lation issued  under  this  chapter. 

(b)  Power  to  subpoena 

(1)  Investigations 

For  the  purpose  of  an  investigation  made 
under  subsection  (a)  of  this  section,  the  Sec- 
retary is  authorized  to  administer  oaths  and 
affirmations  and  to  issue  a  subpoena  to  re- 
quire the  production  of  any  records  that  are 
relevant  to  the  inquiry.  The  production  of 
any  such  records  may  be  required  from  any 
place  in  the  United  States. 

(2)  Administrative  hearings 

For  the  purpose  of  an  administrative  hear- 
ing held  under  section  4609  or  4610  of  this 
title,  the  presiding  officer  is  authorized  to  ad- 
minister oaths  and  affirmations,  subpoena 
witnesses,  compel  their  attendance,  take  evi- 
dence, and  require  the  production  of  any 
records  that  are  relevant  to  the  Inquiry.  Such 
attendance  of  witnesses  and  the  production  of 
any  such  records  may  be  required  from  any 
place  in  the  United  States. 

(c)  Aid  of  courts 

In  case  of  contumacy  by,  or  refusal  to  obey  a 
subpoena  issued  to,  any  person,  the  Secretary 


may  invoke  the  aid  of  any  court  of  the  United 
States  within  the  jurisdiction  of  which  such  in- 
vestigation or  proceeding  is  carried  on,  or  where 
such  person  resides  or  carries  on  business,  in 
order  to  enforce  a  subpoena  issued  by  the  Sec- 
retary under  subsection  (b)  of  this  section.  The 
court  may  issue  an  order  requiring  such  person 
to  comply  with  such  a  subpoena. 

(d)  Contempt 

Any  failure  to  obey  such  order  of  the  court 
may  be  punished  by  such  court  as  a  contempt 
thereof. 

(e)  Process 

Process  in  any  such  case  may  be  served  in  the 
judicial  district  in  which  such  person  resides  or 
conducts  business  or  wherever  such  person  may 
be  f  oxmd. 

(f)  Hearing  site 

The  site  of  any  hearings  held  under  section 
4609  or  4610  of  this  title  shall  be  within  the  ju- 
dicial district  where  such  person  resides  or  has 
a  principal  place  of  business. 

(Pub.  L.  98-590,  §  llA,  as  added  Pub.  L.  101-624, 
title  XIX,  §  1986,  Nov.  28,  1990,  104  Stat.  3908, 
and  amended  Pub.  L.  102-237,  title  VIII, 
§  807(2),  Dec.  13,  1991, 105  Stat.  1883.) 

Amendbiients 

1991— Subsec.  (b)(2).  Pub.  L.  102-237  struck  out  "sec- 
tion" after  "4609  or". 

§  4612.  Suspension  and  termination 

ISee  main  edition  for  text  o/(a)] 

(b)  Referendum;  time  for  conducting  by  Secretary;  al- 
ternate referendum  conducted  by  Secretary 

(1)  Except  as  otherwise  provided  in  para- 
graph (2),  five  years  from  the  date  on  which 
the  Secretary  issues  an  order  authorizing  the 
collection  of  assessments  on  honey  under  provi- 
sions of  this  chapter,  and  every  five  years 
thereafter,  the  Secretary  shall  conduct  a  refer- 
endum to  determine  if  honey  producers  and  im- 
porters favor  the  termination  or  suspension  of 
the  order. 

(2)(A)  In  lieu  of  the  first  referendum  other- 
wise required  to  be  conducted  under  paragraph 
(1)  for  the  order  in  effect  on  November  28, 
1990,  the  Secretary  shall  conduct  a  referendum 
to  determine  if  honey  producers  and  importers 
favor— 

(i)  the  continuation  of  the  order;  and 
(ii)  termination  of  the  authority  for  produc- 
ers and  importers  to  obtain  a  refund  of  assess- 
ments imder  section  4608(h)(1)  of  this  title. 

The  referendum  shall  be  conducted  at  the  time 
the  first  referendum  otherwise  required  under 
paragraph  (1)  would  have  been  conducted, 
except  for  the  operation  of  this  paragraph. 

(B)(i)  The  Secretary  shall  terminate  such 
order  at  the  end  of  the  marketing  year  during 
which  such  referendum  is  conducted,  if  the  Sec- 
retary determines  that  termination  of  the  order 
is  approved  or  favored  by  not  less  than  a  major- 
ity of  the  producers  and  importers  voting  in  the 
referendum  and  that  the  producers  and  import- 
ers   comprising    this    majority    produce    and 
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import  more  than  50  percent  of  the  volume  of 
honey  produced  and  imported  by  those  voting 
in  the  referendum. 

(ii)  If  the  Secretary  determines  that  termina- 
tion of  the  authority  for  producers  and  import- 
ers to  receive  ref  imds  of  assessments  under  sec- 
tion 4608(h)(1)  of  this  title  is  favored  or  ap- 
proved by  a  majority  of  the  producers  and  im- 
porters voting  in  such  referendum  and  that  the 
producers  and  importers  comprising  this  major- 
ity produce  and  import  more  than  50  percent  of 
the  volume  of  honey  produced  and  imported  by 
those  voting  in  the  referendum,  then  the  Secre- 
tary shall  amend  such  order  as  necessary  to  re- 
flect the  vote  of  producers  and  importers.  Such 
amendment  to  the  order  shall  become  effective 
on  the  date  it  is  issued,  but  in  no  case  more 
than  180  days  after  the  conduct  of  such  refer- 
endum. 

iSee  main  edition  for  text  ofic)! 

(d)  Marketing  year;  termination  or  suspension  at  end 
of 

The  Secretary  shall  terminate  or  suspend  an 
order  at  the  end  of  the  marketing  year  in  which 
a  referendum  is  conducted  under  subsection  (b) 
or  (c)  of  this  section  whenever  the  Secretary 
determines  that  such  suspension  or  termination 
is  favored  by  a  majority  of  those  voting  in  a  ref- 
erendum and  that  the  producers  and  importers 
comprising  this  majority  produce  and  import 
more  than  50  per  centum  of  the  volume  of 
honey  produced  and  imported  by  those  voting 
in  the  referendum. 

(As  amended  Pub.  L.  101-624,  title  XIX,  §  1985, 
Nov.  28,  1990,  104  Stat.  3907.) 

Amendments 

1990— Subsec.  (b).  Pub.  L.  101-624,  §  1985(a),  desig- 
nated existing  provisions  as  par.  (1),  substituted 
"Except  as  otherwise  provided  in  paragraph  (2),  five" 
for  "Five"  and  "termination"  for  "continuation,  termi- 
nation," and  added  par.  (2). 

Subsec.  (d).  Pub.  L.  101-624,  §  1985(b).  substituted 
"an  order"  for  "such  order",  inserted  "in  which  a  ref- 
erendum is  conducted  under  subsection  (b)  or  (c)  of 
this  section"  after  "marketing  year",  and  struck  out 
"of  the  order"  before  "is  favored  by". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  4608  of  this 
title. 

CHAPTER  78— AGRICULTURAL  PRODUCTIVITY 
RESEARCH 

§§  4701  to  4710.  Repealed.  Pub.  L.  101-624,  title  XVI, 
§  1620(a),  Nov.  28, 1990, 104  Stat.  3734 

Section  4701,  Pub.  L.  99-198,  title  XIV.  §  1461.  Dec. 
23,  1985.  99  Stat.  1562,  provided  definitions  for  chap- 
ter. 

Section  4702,  Pub.  L.  99-198,  title  XIV,  §  1462,  Dec. 
23.  1985,  99  Stat.  1563,  set  forth  Congressional  find- 
ings. 

Section  4703,  Pub.  L.  99-198,  title  XIV,  §  1463,  Dec. 
23,  1985,  99  Stat.  1563.  set  forth  purposes  of  chapter. 

Section  4704,  Pub.  L.  99-198,  title  XIV,  §  1464,  Dec. 
23, 1985,  99  Stat.  1564,  related  to  information  study. 

Section  4705.  Pub.  L.  99-198,  title  XIV.  §  1465,  Dec. 
23.  1985.  99  Stat.  1564,  authorized  research  projects  to 
promote  purposes  of  chapter. 

Section  4706,  Pub.  L.  99-198.  title  XIV,  §  1466,  Dec. 
23.  1985,  99  Stat.  1565,  related  to  coordination  of 
projects. 


Section  4707,  Pub.  L.  99-198,  title  XIV,  §  1467,  Dec. 
23, 1985,  99  Stat.  1565,  required  reports  to  Congress. 

Section  4708,  Pub.  L.  99-198,  title  XIV,  §  1468,  Dec. 
23,  1985,  99  Stat.  1565,  authorized  agreements  with 
other  expert  entities. 

Section  4709,  Pub.  L.  99-198,  title  XIV.  §  1469.  Dec. 
23.  1985.  99  Stat.  1565,  related  to  dissemination  of 
data. 

Section  4710,  Pub.  L.  99-198,  title  XIV.  §  1470,  Dec. 
23,  1985,  99  Stat.  1566,  authorized  appropriations  to 
carry  out  chapter. 

Effective  Date 

Pub.  L.  99-198,  title  XIV,  subtitle  C  (§§  1461-1471). 
§  1471,  Dec.  23,  1985,  99  Stat.  1566,  which  provided 
that  this  chapter  was  effective  Oct.  1.  1985.  was  re- 
pealed by  Pub.  L.  101-624.  title  XVI.  §  1620(a).  Nov.  28. 
1990.  104  Stat.  3734. 

CHAPTER  82— STATE  AGRICULTURAL  LOAN 
MEDIATION  PROGRAMS 

§  5106.  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  to 
carry  out  this  chapter  $7,500,000  for  each  of 
the  fiscal  years  1988  through  1995. 

(As    amended   Pub.    L.    101-624,    title    XVIII, 
§  1853,  Nov.  28,  1990,  104  Stat.  3837.) 

Amendments 
1990--Pub.  L.  101-624  substituted  "1995"  for  "1991". 

CHAPTER  83— AGRICULTURAL 
COMPETITIVENESS  AND  TRADE 

SUBCHAPTER  II-AGRICULTURAL  TRADE 
INITIATIVES 

Part  A— General  Provisions 

Sec. 

5211,  5212.  Repealed. 

5215,  5216.  Repealed. 

Part  B— Foreign  Agricultural  Service 
5231  to  5233.  Repealed. 

SUBCHAPTER  I—PINDINGS,  POLICY,  AND 
PURPOSE 

§  5201.  Findings 

References  in  Text 

Section  4  of  the  Pood  for  Peace  Act  of  1966  (7  U.S.C. 
1707a).  referred  to  in  par.  (9),  was  repealed  by  Pub.  L. 
101-624.  title  XV.  §  1574,  Nov.  28,  1990,  104  Stat.  3702. 
See  subchapter  II  (§5621  et  seq.)  of  chapter  87  of  this 
title. 

SUBCHAPTER  II-AGRICULTURAL  TRADE 
INITIATIVES 

Part  A— General  Provisions 

§§5211,  5212.  Repealed.  Pub.  L.   101-624,  title  XV, 
§  1571,  Nov.  28, 1990, 104  Stat.  3702 

Section  5211.  Pub.  L.  100-418.  title  IV.  §  4201,  Aug. 
23.  1988.  102  Stat.  1390,  related  to  annual  reports  by 
Secretary  of  Agriculture  on  long-term  agricultural 
trade  strategy.  See  section  5711  of  this  title. 

Section  5212,  Pub.  L.  100-418,  title  IV.  §  4202,  Aug. 
23,  1988.  102  Stat.  1391,  directed  Secretary  of  Agricul- 
ture to  provide  technical  services  to  United  States 
Trade  Representative  on  matters  concerning  agricul- 
tural trade.  See  section  5675  of  this  title. 
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§§5215,  5216.  Repealed.  Pub.  L.  101-624,  title  XV, 
§  1571,  Nov.  28, 1990, 104  Stat  3702 

Section  5215,  Pub.  L.  100-418,  title  IV,  $  4205,  Aug. 
23,  1988,  102  Stat.  1392,  authorized  Secretary  of  Agri- 
culture to  contract  with  individuals  for  services  to  be 
performed  outside  United  States.  See  section  5673  of 
this  title. 

Section  5216,  Pub.  L.  100-418,  title  IV,  S  4206,  Aug. 
23,  1988,  102  Stat.  1392,  provided  for  establishment  of 
a  trade  assistance  office  within  Foreign  Agricultural 
Service. 

Part  B— Foreign  Agricultural  Service 

§§5231  to  5233.  Repealed.  Pub.  L.  101-624,  title  XV, 
§  1571,  Nov.  28, 1990, 104  Stat  3702 

Section  5231,  Pub.  L.  100-418,  title  IV,  §  4211,  Aug. 
23,  1988,  102  Stat  1393,  provided  for  staffing  of  For- 
eign Agricultural  Service.  See  section  5694  of  this  title. 

Section  5232,  Pub.  L.  100-418,  title  IV,  S  4212,  Aug. 
23,  1988,  102  Stat.  1394,  provided  for  an  agricultiual 
attach^  educational  program.  See  section  1749  of  this 
title. 

Section  5233,  Pub.  L.  100-418,  title  IV,  §  4213.  Aug. 
23,  1988,  102  Stat.  1394,  provided  for  the  allocation  of 
asricultural  attach^  resource  time. 

CHAPTER  84— NATIONAL  NUTRITION 
MONITORING  AND  RELATED  RESEARCH 


Sec. 
5341. 


Sec. 

5301. 

5302. 
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SUBCHAPTER  I— NUTRITION  MONITORING 
AND  RELATED  RESEARCH 

5311.  Establishment  of  coordinated  program. 

(a)  In  general. 

(b)  Implementation  responsibility. 

(c)  Establishment  of  Board. 

(d)  Administrator. 

5312.  Functions  of  Secretaries. 

(a)  In  general. 

(b)  Biennial  report. 

5313.  Development  of  comprehensive  plan  for  Na- 

tional Nutrition  Monitoring  and  Related 
Research  Program. 

(a)  Comprehensive  plan. 

(b)  Components  of  plan. 

(c)  Additional  requirements  of  plan. 

(d)  Publication  of  plan. 

(e)  Prohibition  on  construing. 

5314.  Implementation  of  comprehensive  plan. 

(a)  In  general. 

(b)  Existing  law  not  affected. 

6315.  Scientific  research  and  development  in  sup- 
port of  coordinated  program  and  compre- 
hensive plan. 

5316.        Annual  budget  submission. 

(a)  Annual  report. 

(b)  Existing  authority  not  affected. 

SUBCHAPTER  II— NATIONAL  NUTRITION 
MONITORING  ADVISORY  COUNCIL 

5331.  Structure  of  Council. 

(a)  In  general. 

(b)  Selection  criteria. 

(c)  Particular     representation     require- 

ments. 

(d)  Chairperson. 

(e)  Term  of  of f ice. 

(f )  Initial  appointment. 

(g)  Meetings. 

(h)  Limitation  on  Federal  employment, 
(i)  Executive  Secretary, 
(j)  Termination. 

5332.  Functions  of  Council. 


SUBCHAPTER  III— DIETARY  GUIDANCE 

Establishment  of  dietary  guidelines. 

(a)  Report. 

(b)  Approval  by  Secretaries. 

(c)  Existing  authority  not  affected. 
Nutrition  training  report. 


5342. 


§  5301.  Congressional  statement  of  purposes 

The  purposes  of  this  chapter  are  to— 

(1)  make  more  effective  use  of  Federal  and 
State  expenditures  for  nutrition  monitoring, 
and  enhance  the  performance  and  benefits  of 
current  Federal  nutrition  monitoring  and  re- 
lated research  activities; 

(2)  establish  and  facilitate  the  timely  imple- 
mentation of  a  coordinated  National  Nutri- 
tion Monitoring  and  Related  Research  Pro- 
gram, and  thereby  provide  a  scientific  basis 
for  the  maintenance  and  improvement  of  the 
nutritional  status  of  the  people  of  the  United 
States  and  the  nutritional  quality  (including, 
but  not  limited  to,  nutritive  and  nonnutritive 
content)  of  food  consumed  in  the  United 
States; 

(3)  establish  and  implement  a  comprehen- 
sive plan  for  the  National  Nutrition  Monitor- 
ing and  Related  Research  Program  to  assess, 
on  a  continuing  basis,  the  dietary  and  nutri- 
tional status  of  the  people  of  the  United 
States  and  the  trends  with  respect  to  such 
status,  the  state  of  the  art  with  respect  to  nu- 
trition monitoring  and  related  research, 
future  monitoring  and  related  research  prior- 
ities, and  the  relevant  policy  implications; 

(4)  establish  and  improve  the  quality  of  na- 
tional nutritional  and  health  status  data  and 
related  data  bases  and  networks,  and  stimu- 
late research  necessary  to  develop  uniform  in- 
dicators, standards,  methodologies,  technol- 
ogies, and  procedures  for  nutrition  monitor- 
ing; 

(5)  establish  a  central  Federal  focus  for  the 
coordination,  management,  and  direction  of 
Federal  nutrition  monitoring  activities; 

(6)  establish  mechanisms  for  addressing  the 
nutrition  monitoring  needs  of  Federal,  State, 
and  local  governments,  the  private  sector,  sci- 
entific and  engineering  commimities,  health 
care  professionals,  and  the  public  in  support 
of  the  foregoing  purposes;  and 

(7)  provide  for  the  conduct  of  such  scientif- 
ic research  and  development  as  may  be  neces- 
sary or  appropriate  in  support  of  such  pur- 
poses. 

(Pub.  L.  101-445,  §  2,  Oct.  22,  1990,  104  Stat. 
1034.) 

Short  Title 

Section  1  of  Pub.  L.  101-445  provided  that:  "This  Act 
[enacting  this  chapter]  may  be  cited  as  the  'National 
Nutrition  Monitoring  and  Related  Research  Act  of 
1990'." 

§  5302.  Definitions 

As  used  in  this  chapter— 

(1)  the  term  "comprehensive  plan"  means 
the  comprehensive  plan  prepared  under  sec- 
tion 5313  of  this  title; 
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(2)  the  term  ''coordinated  program"  means 
the  National  Nutrition  Monitoring  and  Relat- 
ed Research  Program  established  by  section 
5311(a)  of  this  title; 

(3)  the  terms  "Interagency  Board  for  Nutri- 
tion Monitoring  and  Related  Research"  and 
"Board"  mean  the  Federal  coordinating  body 
established  by  section  5311(c)  of  this  title; 

(4)  the  term  "Joint  Implementation  Plan 
for  a  Comprehensive  National  Nutrition  Mon- 
itoring System"  means  the  plan  of  that  title 
dated  August  18,  1981  and  submitted  by  the 
Department  of  Agriculture  and  the  Depart- 
ment of  Health  and  Human  Services  under 
section  3178  of  this  title; 

(5)  the  term  "local  government"  means  a 
local  general  unit  of  government  or  local  edu- 
cational unit; 

(6)  the  terms  "National  Nutrition  Monitor- 
ing Advisory  Coimcil"  and  "Council"  mean 
the  advisory  body  established  under  section 
5331  of  this  title; 

(7)  the  term  "nutrition  monitoring  and  re- 
lated research"  means  the  set  of  activities 
necessary  to  provide  timely  information 
about  the  role  and  status  of  factors  that  bear 
on  the  contribution  that  nutrition  makes  to 
the  health  of  the  people  of  the  United  States, 
including— 

(A)  dietary,  nutritional,  and  health  status 
measurements; 

(B)  food  consumption  measurements; 

(C)  food  composition  measurements  and 
nutrient  data  banks; 

(D)  dietary  knowledge  and  attitude  meas- 
urements; and 

(E)  food  supply  and  demand  determina- 
tions; 

(8)  the  term  "nutritional  quality"  means— 

(A)  the  appropriate  levels  of  individual 
nutrients  in  the  diet; 

(B)  the  appropriate  levels  between  nutri- 
ents in  the  diet; 

(C)  the  bioavailability  of  nutrients  such  as 
absorption,  digestion,  and  utilization;  and 

(D)  the  nutritional  importance  of  non- 
nutrient  substances  such  as  fiber,  phytate, 
and  such  substances  that  are  naturally 
f oimd  in  the  food  supply;  and 

(9)  the  term  "Secretaries"  means  the  Secre- 
tary of  Agricultiu-e  and  the  Secretary  of 
Health  and  Human  Services,  acting  jointly. 

(Pub.  L.  101-445.  §3,  Oct.  22,  1990,  104  Stat. 
1035.) 

SUBCHAPTER  I— NUTRITION 
MONITORING  AND  RELATED  RESEARCH 

§  5311.  Establishment  of  coordinated  program 

(a)  In  general 

There  is  established  a  ten-year  coordinated 
program,  to  be  known  as  the  National  Nutrition 
Monitoring  and  Related  Research  Program,  to 
carry  out  the  purposes  of  this  chapter. 

(b)  Implementation  responsibility 

The  Secretaries  shall  be  responsible  for  the 
implementation  of  the  coordinated  program. 


(c)  Establishment  of  Board 

To  assist  in  implementing  the  coordinated 
program,  there  is  established  an  Interagency 
Board  for  Nutrition  Monitoring  and  Related 
Research,  of  which  an  Assistant  Secretary  in 
the  Department  of  Agriculture  (designated  by 
the  Secretary  of  Agriculture)  and  an  Assistant 
Secretary  in  the  Department  of  Health  and 
Human  Services  (designated  by  the  Secretary 
of  Health  and  Human  Services)  shall  be  joint 
chairpersons.  The  remaining  membership  of 
the  Board  shaU  consist  of  additional  represent- 
atives of  Federal  agencies,  as  determined  appro- 
priate by  the  joint  chairpersons  of  the  Board. 
The  Board  shall  meet  no  less  often  than  once 
every  three  months  for  the  two-year  period  fol- 
lowing October  22,  1990,  and  when  appropriate 
thereafter. 

(d)  Administrator 

To  establish  a  central  focus  and  coordinator 
for  the  coordinated  program,  the  Secretaries 
may  appoint  an  Administrator  of  Nutrition 
Monitoring  and  Related  Research.  The  Admin- 
istrator shall— 

(1)  be  an  individual  who  is  eminent  in  the 
field  of  nutrition  monitoring  and  related 
areas  and  be  selected  on  the  basis  of  the  es- 
tablished record  of  expertise  and  distin- 
guished service  of  such  individual;  and 

(2)  administer  the  coordinated  program 
with  the  advice  and  counsel  of  the  joint  chair- 
persons of  the  Board,  serve  as  the  focal  point 
for  the  coordinated  program,  and  serve  as  the 
Executive  Secretary  for  the  National  Nutri- 
tion Monitoring  Advisory  Council. 

(Pub.  L.  101-445,  title  I,  §  101,  Oct.  22,  1990,  104 
Stat.  1035.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5302.  5331  of 
this  title. 

§  5312.  Functions  of  Secretaries 

(a)  In  general 

The  Secretaries,  with  the  advice  of  the  Board, 
shall— 

(1)  establish  the  goals  of  the  coordinated 
program,  identify  the  activities  required  to 
meet  such  goals,  and  identify  the  responsible 
agencies  with  respect  to  the  coordinated  pro- 
gram; 

(2)  update  the  Joint  Implementation  Plan 
for  a  Comprehensive  National  Nutrition  Mon- 
itoring System,  and  integrate  it  into  the  co- 
ordinated program; 

(3)  ensure  the  timely  implementation  of  the 
coordinated  program  and  the  comprehensive 
plan  prepared  under  section  5313  of  this  title; 

(4)  include  in  the  coordinated  program  and 
the  comprehensive  plan  a  competitive  grants 
program,  to  be  implemented  to  the  extent 
fimds  are  available,  in  accordance  with  the 
provisions  of  this  chapter  to  encourage  and 
assist  the  conduct,  by  Federal  entities,  and  by 
non-Federal  entities  on  an  appropriate 
matching  funds  basis,  of  research  (including 
research  described  in  section  5313(a)(3)  of 
this  title)  that  will  accelerate  the  develop- 
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ment  of  uniform  and  cost-effective  standards 
and  indicators  for  the  assessment  and  moni- 
toring of  nutritional  and  dietary  status  and 
for  relating  food  consumption  patterns  to  nu- 
tritional and  health  status; 

(5)  include  in  the  coordbiated  program  and 
the  comprehensive  plan  a  grants  program,  in 
accordance  with  the  provisions  of  this  chap- 
ter, to  encourage  and  assist  State  and  local 
governments  in  developing  the  capacity  to 
conduct  monitoring  and  surveillance  of  nutri- 
tional status,  food  consumption,  and  nutrition 
knowledge  and  in  using  such  capacity  to  en- 
hance nutrition  services  (including  activities 
described  in  section  5313(a)(5)  and  5313(b)(9) 
of  this  title); 

(6)  include  in  the  coordinated  program  each 
fiscal  year  an  annual  interagency  budget  for 
each  fiscal  year  of  the  program; 

(7)  foster  productive  Interaction,  with  re- 
spect to  nutrition  monitoring  and  related  re- 
search, among  Federal  efforts.  State  and  local 
governments,  the  private  sector,  scientific 
communities,  health  professionals,  and  the 
public; 

(SKA)  contract  with  a  scientific  body,  such 
as  the  Naticmal  Academy  of  Sciences  or  the 
Fecteration  of  Amerksim  Societies  for  Experi- 
mental Bli^ogy,  to  toterpret  availi^t^e  data 
analyses,  and  publish  every  two  years,  or 
Baore  f reqi^ntly  if  appropriate,  except  as  pro- 
vided in  sul^aragn^h  (B),  a  r^>ort  on  the  di- 
etary, nutritional,  and  health-related  status 
of  the  people  of  the  United  States  and  the 
nutritional  quality  (including  the  nutritive 
and  nonnutritive  cmitent)  of  food  c^msumed 
in  the  UMted  States;  or 

(B)  if  the  Se<»«tarie8  determine  that  suffi- 
cient dte.ta  aimlyses  are  not  available  to  war- 
rant interpretation  of  such  data  analyses, 
inform  Congress  of  si^h  fact  at  the  time  a 
report  reciuired  in  subparagraph  (A)  would 
have  been  pubUshed,  and  publish  such  report 
at  least  oim^  every  five  years;  and 

(9KA)  tos^r  cost  recovery  majiagement 
techn^iMs  in  the  eoc»tlinated  program;  and 

(B)  impose  a^priH^riate  charges  and  fees  for 
publicaticms  of  the  coordinated  program,  in- 
cluding print  and  electroiidc  forms  of  data  and 
analysis,  and  use  the  proeeecfas  of  suc^  chari^s 
axul  fees  for  purposes  of  the  cocH^inated  pro- 
gram (except  tiiat  no  such  charge  or  fee  im- 
posed on  an  echicaticmial  or  other  nonprofit 
organiza^mi  idiail  exceed  the  actual  costs  in- 
curred by  tiie  coon&aAted  wosrum  m  {provid- 
ing the  puMiea^^ms  involved). 
(1^)  BiMHiW  raport 

l%e  Sdoii^Aflefi  m^M  sa^bmit  to  me  Ft&i^g^mt 
for  traaffismltlial  to  Congress  by  January  IS  of 
each  alteniate  yaar,  beHo^ng  wttli  Juauary  15 
foiidwiiig  Oct^Ci^  22,  IWO,  a  biami^  r^^rt 
tlmtidiaM^ 

(1)  situate  the  &pQtpc&m  el  the  eoor^lbiialed 
iHtigrain; 

(2)  summar^e  the  rtsails  of  such  oo€»^idtoat- 
ed  pt^oipram  e<Hat^p<»ie»ts  ms  are  iteveloped 
rnicter  sed^lim  5313  of  this  ttt^e; 

(3)  desolbe  uid  eviUiiate  any  p^cy  to^i^ca- 
U<»»  of  the  analytical  ikMtogs  la  the  sd^itif - 
ic  r^iorts  reqtuired  umtar  subsectlmi  (aK8)  of 


this  section,  and  future  priorities  for  nutri- 
tion monitoring  and  related  research; 

(4)  include  in  full  the  annual  reports  of  the 
Coimcil  provided  for  in  section  5332  of  this 
title;  and 

(5)  include  an  executive  summary  of  the 
report  most  recently  published  by  the  scien- 
tific body,  as  provided  for  in  subsection  (a)(8) 
of  this  section. 

(Pub.  L.  101-445,  title  I,  §  102,  Oct.  22,  1990,  104 
Stat.  1036.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5332  of  this 
title. 

§5313.  DevelopRient  of  comprehensive  plan  for  Na- 
tional Nutrition  Monitoring  and  Related  Re- 
search Program 

(a)  Comprehensive  plan 

The  Secretaries,  with  the  advice  of  the  Board, 
shall  prepare  and  implement  a  comprehensive 
plan  for  the  coordinated  program  which  shall 
be  designed  to— 

(1)  assess,  collate  data  with  respect  to,  ana- 
lyze, and  report,  on  a  ccmtinuous  basis,  the  di- 
etary and  nutriticmal  status  of  the  people  of 
the  United  l^ates,  and  the  trends  with  re- 
spect to  such  status  (dealing  with  such  status 
and  trends  separately  in  the  case  of  preschool 
and  school-age  children,  pregnant  and  lactat- 
ing  women,  elderly  individuals,  low-income 
populations,  bkkcks,  Hispanics,  and  other 
groups,  at  the  discretion  of  the  Secretaries), 
the  state  of  the  art  with  respect  to  nutrition 
monitoring  and  related  research,  future  moni- 
toring and  related  research  priorities,  and  rel- 
evant policy  implications  of  findings  with  re- 
spect to  such  status,  treiute,  and  research; 

(2)  sample  representative  subsets  of  identi- 
fiable low-income  populations  (such  as  Native 
Americans,  Hispanics,  or  the  hornless),  and 
assess,  analj^ze,  and  report,  on  a  continuous 
basis,  for  a  representative  sano^le  of  the  low- 
income  population,  food  and  household  ex- 
pentMtures,  par^ipation  in  food  assistance 
programs,  and  pertods  experienced  wl^  nu- 
trition benefits  are  not  sufficient  to  provide 
an  adequate  diet; 

(3)  sp<Hisor  or  condi^  research  necessary  to 
develop  uniform  indl^U^ors,  stancburds,  meth- 
o^loi^,  technologies,  Bxid  procedures  for 
conducting  Bnd  reporting  nutrition  monitor- 
ing a^  ^irvelUimce; 

(4)  develop  and  teep  up^i^ied  a  m^iosAl  die- 
tary and  nutrH^mal  s^y^is  ^m^  bank,  a  nutri- 
&^  MtB,  luink,  and  o^ier  ^Ma  reso^rees  as  re- 
quired; 

<5)  assist  l^ate  aad  leoal  govertmient  agen- 
<^«5  In  developing  proee^ta-es  and  netwc^cs 
f  OT  nuMtl^^  menitCMTing  and  surv^lltoce;  and 

(6)  focus  tl^  nu^r^lffli  monit^ri^  a^vities 
of  f^e<teral  agendies. 

(b)  Conipoii^i^  9i  pirn 

The  oon^^reheni^ve  plimi,  at  a  minlnmfn,  shaU 
inchKle  c^npoiients  to— 

(1)  ras^ti^  and  eocMretinate  the  NaU^ial 
HealUi  and  Nutrition  Examiimtlon  Survey 
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(NHANES)  and  the  Nationwide  Pood  Con- 
sumption Survey  (NPCS); 

(2)  provide,  by  1991,  for  the  continuous  col- 
lection, processing,  and  analysis  of  nutritional 
and  dietary  status  data  through  stratified 
probability  samples  of  the  people  of  the 
United  States  designed  to  permit  statistically 
reliable  estimates  of  high-risk  groups  and  geo- 
graphic areas,  and  to  permit  accelerated  data 
analysis  (including  annual  analysis,  as  appro- 
priate); 

(3)  maintain  and  enhance  other  Federal  nu- 
trition monitoring  efforts  such  as  the  Centers 
for  Disease  Control  Nutrition  Surveillance 
Program  and  the  Pood  and  Drug  Administra- 
tion Total  Diet  Study,  and,  to  the  extent  pos- 
sible, coordinate  such  efforts  with  the  surveys 
described  in  paragraphs  (1)  and  (2); 

(4)  incorporate,  in  survey  design,  military 
and  (where  appropriate)  institutionalized 
populations; 

(5)  complete  the  analysis  and  interpretation 
of  the  data  sets  from  the  surveys  described  in 
paragraph  (1)  collected  prior  to  1964  within 
the  first  year  of  the  comprehensive  plan; 

(6)  improve  the  methodologies  and  technol- 
ogies, including  those  suitable  for  use  by 
States  and  localities,  available  for  the  assess- 
ment of  nutritional  and  dietary  status  and 
trends; 

(7)  develop  uniform  standards  and  indica- 
tors for  the  assessment  and  monitoring  of  nu- 
tritional and  dietary  status,  for  relating  food 
consumption  patterns  to  nutritional  and 
health  status,  and  for  use  in  the  evaluation  of 
Pederal  food  and  nutrition  intervention  pro- 
grams; 

(8)  establish  national  baseline  data  and  pro- 
cedures for  nutrition  monitoring; 

(9)  provide  scientific  and  technics^  a^ist- 
ance,  training,  and  consultation  to  State  and 
local  governments  for  the  purpose  of — 

(A)  obtaining  dietary  and  nutrition  status 
data; 

(B)  developing  related  data  bases;  and 

(C)  promoting  the  development  of  region- 
al. State,  and  local  dal^  collecti^i  services 
to  become  aa  int^ml  eom^w^mA  of  a  na- 
tional nutritional  status  network; 

(10)  establish  mechioaisBas  to  identify  the 
needs  of  users  of  nutritkm  monitoring  data 
and  to  encourage  the  private  sector  and  the 
academic  communis  to  pmUcvpsXe  in  the  de- 
velopment and  implefii^Ktation  of  the  com- 
prehensive plan  and  eo^Mbute  relevant  c&ita 
from  non-Pederal  sources  to  promote  the  de- 
velopment of  a  national  nutritional  status 
netwoi^k; 

(11)  compile  an  inventory  of  Pederal,  State, 
and  nongovernment  activities  related  to  nu- 
trition monitoring  and  related  research; 

(12)  focus  on  national  nutrition  monitoring 
needs  while  building  on  the  responsibilities 
and  expertise  of  the  individual  membership 
of  the  Board; 

(13)  administer  the  coordinated  program, 
define  program  objectives,  priorities,  over- 
sight, responsibilities,  and  resources,  and 
define  the  organization  and  management  of 
the  Board  and  the  Council;  and 

(14)  provide  a  mechanism  for  periodically 
evaluating  and  refining  the  coordinated  pro- 


gram and  the  comprehensive  plan  that  facili- 
tates cooperation  and  interaction  by  State 
and  local  governments,  the  private  sector,  sci- 
entific commimities,  and  heiQth  care  profes- 
sionals, and  that  facilitates  coordination  with 
non-Pederal  activities. 

(c)  Additional  requirements  of  plan 

The  comprehensive  plan  shall— 

(1)  allocate  all  of  the  projected  functions 
and  activities  under  the  coordinated  program 
among  the  various  Pederal  agencies  and  of- 
fices that  will  be  involved; 

(2)  contain  an  affirmative  statement  and  de- 
scription of  the  fimctions  to  be  performed 
and  activities  to  be  imdertaken  by  each  of 
such  agencies  and  offices  in  carrying  out  the 
coordinated  program;  and 

(3)  constitute  the  basis  on  which  each 
agency  participating  in  the  coordinated  pro- 
gram requests  authorizations  and  appropria- 
tions for  nutrition  monitoring  and  related  re- 
search during  the  ten-year  period  of  the  pro- 
gram. 

(d)  Publication  of  plan 

(1)  Proposed  plan 

Within  12  months  after  October  22,  1990, 
the  Secretaries  shall  publish  in  the  Pederal 
Register  a  proposed  comprehensive  plan  for 
public  review  for  a  comment  period  of  no  less 
than  sixty  days. 

(2)  Final  plan 

Within  sixty  days  after  the  comment  period 
under  paragraph  (1)  expires,  and  after  ccmsid- 
ering  any  comments  received,  the  Secretaries 
shall  submit  to  the  President,  for  submission 
to  the  Congress  and  for  publication  in  the 
Pederal  Roister,  the  final  comprehensive 
plan. 

(e)  ProldMtton  «n  construing 

Nothing  in  thfe  section  may  be  construed  as 
modifying,  or  as  authori^ng  the  Secretaries  or 
the  compreheaalve  plan  to  modify,  any  provi- 
sion of  an  appropriation  Act  (or  any  other  pro- 
vision of  law  relating  to  the  use  of  appropriated 
funds)  that  i^^ecifies— 

(1)  the  deiwartment  or  agency  to  which 
funds  are  appropriated;  or 

(2)  the  (^]^gations  of  such  dei^ul^ment  or 
agency  with  respect  to  the  use  of  such  funds. 

(Pub.  L.  iai-445,  title  I,  §  103,  Ck^.  22,  1990,  104 
Stat.  1037.) 

Section  R^trred  to  in  Other  I&ctions 

This  section  is  referred  to  in  sections  5302,  5312, 
5314,  5331  of  this  title. 

§  5314.  Imi^ienieRtation  of  cempreh^stye  plan 

(a)  In  general 

The  comprehensive  plan  shall  be  carried  out 
during  the  period  ending  with  the  close  of  the 
ninth  fiscal  year  following  the  fiscal  year  in 
which  the  comprehensive  plan  is  submitted  in 
its  final  form  under  section  5313(d)(2)  of  this 
title  and  shall  be— 

(1)  carried  out  in  accordance  with,  and  meet 

the  program  objectives  specified  in,  section 
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5313(a)  of  this  title  and  section  5313(b)  of  this 
title; 

(2)  carried  out,  by  the  Federal  agencies  in- 
volved, in  accordance  with  the  allocation  of 
functions  and  activities  under  section  5313(c) 
of  this  title;  and 

(3)  funded  by  appropriations  made  to  such 
agencies  for  each  fiscal  year  of  the  program. 

(b)  Existing  law  not  affected 

Nothing  in  this  subchapter  may  be  construed 
to  grant  any  new  regulatory  authority  or  to 
limit,  expand,  or  otherwise  modify  any  regula- 
tory authority  under  existing  law,  or  to  estab- 
lish new  criteria,  standards,  or  requirements  for 
regulation  imder  existing  law. 

(Pub.  L.  101-445,  title  I,  §  104,  Oct.  22,  1990.  104 
Stat.  1040.) 

§5315.  Scientific  research  and  development  in  sup- 
port of  coordinated  program  and  comprehensive 
plan 

The  Secretaries  shall  coordinate  the  conduct 
of,  and  may  contract  with  the  National  Science 
Foundation,  the  National  Aeronautics  and 
Space  Administration,  the  National  Oceanic 
and  Atmospheric  Administration,  the  National 
Institute  of  Standards  and  Technology,  and 
other  suitable  Federal  agencies  for,  such  scien- 
tific research  and  development  as  may  be  neces- 
sary or  appropriate  in  support  of  the  coordinat- 
ed program  and  the  comprehensive  plan  and  in 
furtherance  of  the  purposes  and  objectives  of 
this  chapter. 

(Pub.  L.  101-445,  title  I,  §  105,  Oct.  22,  1990,  104 
Stat.  1040.) 

§  5316.  Annual  budget  submission 

(a)  Annual  report 

The  President,  at  the  same  time  as  the  sub- 
mission of  the  annual  budget  to  the  Congress, 
shall  submit  a  report  to  the  Committees  on  Ag- 
riculture and  Science,  Space,  and  Technology 
of  the  House  of  Representatives  and  to  the 
Committees  on  Agriculture,  Nutrition,  and  For- 
estry and  Governmental  Affairs  of  the  Senate 
on  expenditures  required  for  carrying  out  the 
coordinated  program  and  implementing  the 
comprehensive  plan.  The  report  shall  detail,  for 
each  of  the  agencies  that  are  allocated  respon- 
sibilities under  the  coordinated  program— 

(1)  the  amounts  spent  on  the  coordinated 
program  during  the  fiscal  year  most  recently 
ended; 

(2)  the  amounts  expected  to  be  spent  during 
the  current  fiscal  year;  and 

(3)  the  amounts  requested  in  the  annual 
budget  for  the  fiscal  year  for  which  the 
budget  is  being  submitted. 

(b)  Existing  authority  not  affected 

Nothing  in  this  subchapter  is  intended  to 
either— 

(1)  authorize  the  appropriation  or  require 
the  expenditure  of  any  funds  in  excess  of  the 
amount  of  fimds  that  would  be  authorized  or 
expended  for  the  same  purposes  in  the  ab- 
sence of  the  coordinated  program;  or 

(2)  limit  the  authority  of  any  of  the  partici- 
pating agencies  to  request  and  receive  funds 


for  such  purposes  (for  use  in  the  coordinated 
program)  under  other  laws. 

(Pub.  L.  101-445,  title  I,  §  106,  Oct.  22,  1990,  104 
Stat.  1040.) 

SUBCHAPTER  II-NATIONAL  NUTRITION 
MONITORING  ADVISORY  COUNCIL 

§  5331.  Structure  of  Council 

(a)  In  general 

(1)  Establishment 

The  President  shall  establish,  within  ninety 
days  after  October  22,  1990,  a  National  Nutri- 
tion Monitoring  Advisory  Council.  The  Coun- 
cil shall  assist  in  carrying  out  the  purposes  of 
this  chapter,  provide  scientific  and  technical 
advice  on  the  development  and  implementa- 
tion of  the  coordinated  program  and  compre- 
hensive plan,  and  serve  in  an  advisory  capac- 
ity to  the  Secretaries. 

(2)  Membership 

The  Council  shall  consist  of  nine  voting 
members,  of  whom— 

(A)  five  members  shall  be  appointed  by 
the  President  based  upon  recommendations 
from  the  Secretaries;  and 

(B)  four  members  shall  be  appointed  by 
Congress,  of  whom— 

(i)  one  shall  be  appointed  by  the  Speals:- 
er  of  the  House  of  Representatives; 

(ii)  one  shall  be  appointed  by  the  minor- 
ity leader  of  the  House  of  Representa- 
tives; 

(iii)  one  shall  be  appointed  by  the  Presi- 
dent pro  tempore  of  the  Senate;  and 

(iv)  one  shall  be  appointed  by  the  mi- 
nority leader  of  the  Senate. 

(3)  Ex  ofHcio  members 

The  Council  also  shall  include  the  joint 
chairpersons  of  the  Board  as  ex  officio  non- 
voting members. 

(b)  Selection  criteria 

Each  person  appointed  to  the  Council  shall 
be  selected  solely  on  the  basis  of  an  established 
record  of  distinguished  service  and  shall  be  emi- 
nent in  one  of  the  following  fields: 

(1)  public  health,  including  clinical  dietet- 
ics, public  health  nutrition,  epidemiology, 
clinical  medicine,  health  education,  or  nutri- 
tion education; 

(2)  nutrition  monitoring  research,  including 
nutrition  monitoring  and  surveillance,  food 
consimiption  patterns,  nutritional  anthropol- 
ogy, community  nutrition  research,  nutrition- 
al biochemistry,  food  composition  analysis, 
survey  statistics,  dietary-intake  methodology, 
or  nutrition  status  methodology;  or 

(3)  food  production  and  distribution,  includ- 
ing agriculture,  biotechnology,  food  technolo- 
gy, food  engineering,  economics,  consumer 
psychology  or  sociology,  food-system  manage- 
ment, or  food  assistance. 

(c)  Particular  representation  requirements 

The  Council  membership,  at  all  times,  shall 
include  at  least  two  representatives  from  each 
of  the  three  areas  of  specialization  listed  in  sub- 
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section  (b)  of  this  section,  and  shall  have  repre- 
sentatives from  various  geographic  areas,  the 
private  sector,  academia,  scientific  and  profes- 
sional societies,  agriculture,  minority  organiza- 
tions, and  public  interest  organizations  and 
shall  include  a  State  or  local  government  em- 
ployee with  a  specialized  interest  in  nutrition 
monitoring. 

id)  Chairperson 

The  Chairperson  of  the  Council  shall  be 
elected  from  and  by  the  Council  membership. 
The  term  of  office  of  the  Chairperson  shall  not 
exceed  5  years.  If  a  vacancy  occurs  in  the 
Chairpersonship,  the  Council  shall  elect  a 
member  to  fill  such  vacancy. 

(e)  Term  of  office 

The  term  of  office  of  each  of  the  voting  mem- 
bers of  the  Council  shall  be  5  years,  except  that 
of  the  5  members  first  appointed  by  the  Presi- 
dent, 2  shall  be  appointed  for  a  term  of  2  years, 
2  for  terms  of  3  years,  and  one  for  a  term  of  4 
years,  as  designated  by  the  President  at  the 
time  of  appointment.  Any  member  appointed  to 
fill  a  vacancy  occurring  prior  to  the  expiration 
of  the  term  for  which  the  predecessor  of  such 
member  was  appointed  shadl  be  appointed  for 
the  remainder  of  such  term.  No  voting  member 
shall  be  eligible  to  serve  continuously  for  more 
than  2  consecutive  terms. 

(f)  Initial  appointment 

The  initial  members  of  the  Council  shall  be 
appointed  or  designated  not  later  than  ninety 
days  after  October  22, 1990. 

(g)  Meetings 

The  Council  shall  meet  on  a  regular  basis  at 
the  call  of  the  Chairperson,  or  on  the  written 
request  of  one-third  of  the  members.  A  majori- 
ty of  the  appointed  members  of  the  Council 
shall  constitute  a  quorum. 
(h)  Limitation  on  Federal  employment 

Appointed  members  of  the  Council  may  not 
be  employed  by  the  Federal  Government  and 
shall  be  allowed  travel  expenses  as  authorized 
by  section  5703  of  title  5. 
(i)  Executive  Secretary 

The  Administrator  of  Nutrition  Monitoring 
and  Related  Research  (if  appointed  under  sec- 
tion 5311(d)  of  this  title)  shall  ser\^e  as  the  Ex- 
ecutive Secretary  of  the  Council, 
(j)  Termination 

The  Council  shall  terminate  10  years  after 
the  final  comprehensive  plan  is  prepared  under 
section  5313  of  this  title. 

(Pub.  L.  101-445,  title  II,  I  201,  Oct.  22,  1990, 
104  Stat.  1041.) 

Ex.  Ord.  No.  12747.  National  Nutrition  Monitoring 
Advisory  Council 

Ex.  Ord.  No.  12747.  Jan.  25,  1991,  56  F.R.  3391.  pro- 
vided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States,  Includ- 
ing the  National  Nutrition  Monitoring  and  Related 
Research  Act  of  1990  C'Act")  (PubUc  Law  101-445,  Oc- 
tober 22,  1990)  [7  U.8.C.  5301  et  seq.l  and  the  Federal 
Advisory  Committee  Act,  as  amended  <5  U.S.C.  App.), 
it  is  hereby  ordered  as  f  oUows: 


Section  1.  Establishment  There  is  established  the 
National  Nutrition  Monitoring  Advisory  Coimcil 
("Council").  The  CoimcU  shaU  assist  in  carrying  out 
the  purposes  of  the  Act,  provide  scientific  and  techni- 
cal advice  on  the  development  and  implementation  of 
the  coordinated  program  and  comprehensive  plan  re- 
quired by  section  103  of  the  Act  [7  U.S.C.  5313],  and 
serve  in  an  advisory  ci^pacity  to  the  Secretary  of  Agri- 
culture and  the  Secretary  of  Health  and  Human  Serv- 
ices ("Secretaries")  with  respect  to  their  responsibil- 
ities and  functions  under  the  Act. 

Sec.  2.  Membership,  (A)  Composition.  The  Coimcil 
shall  consist  of  nine  voting  members.  Five  of  the  mem- 
bers shall  be  appointed  by  the  President  upon  the  rec- 
ommendation of  the  Secretaries.  Four  of  the  members 
shaU  be  appointed  by  the  Congress,  of  whom  one  shall 
be  appointed  by  the  Speaker  of  the  House  of  Repre- 
sentatives, one  shaU  be  appointed  by  the  minority 
leader  of  the  House  of  Representatives,  one  shall  be 
appointed  by  the  President  pro  tempore  of  the  Senate, 
and  one  shaU  be  appointed  by  the  minority  leader  of 
the  Senate.  The  Council  shall  also  include  the  joint 
chairpersons  of  the  Interagency  Board  for  Nutrition 
Monitoring  and  Related  Research  as  ex  officio  nonvot- 
ing members. 

(B)  Selection  Criteria.  Each  person  appointed  to  the 
Council  shall  be  selected  solely  on  the  basis  of  an  es- 
tablished record  of  distinguished  service  and  shall  be 
eminent  in  one  of  the  f oUowing  fields: 

(1)  public  health,  including  clinical  dietetics,  public 
health  nutrition,  epidemiology,  clinical  medicine, 
health  education,  or  nutrition  education; 

(2)  nutrition  monitoring  research,  including  nutri- 
tion monitoring  and  surveiUance.  food  consumption 
patterns,  nutritional  anthropology,  community  nutri- 
tion research,  nutritional  biochemistry,  food  composi- 
tion analysis,  survey  statistics,  dietary-intake  method- 
ology, or  nutrition  status  methodology;  or 

(3)  food  production  and  distribution,  including  agri- 
culture, biotechnology,  food  engineering,  economics, 
consmner  psychology  or  sociology,  food-system  man- 
agement, or  food  assistance. 

(C)  Particular  Representation  Requirements.  The 
CouncU  membership,  at  aU  times,  shaU  include  at  least 
two  representatives  from  each  of  the  three  areas  of 
specialization  listed  in  subsection  (B),  and  shall  have 
representatives  from  various  geographic  areas,  the  pri- 
vate sector,  academia,  scientific  and  professional  soci- 
eties, agriculture,  minority  organizations,  and  public 
interest  organizations,  and  shall  laclude  a  State  or 
local  government  employee  with  a  specialized  interest 
In  nutrition  monitoring. 

(D)  Chairperson.  The  Chairperson  of  the  Council 
shall  be  elected  from  and  by  the  CouncU  membership. 
The  term  of  office  shaU  not  exceed  5  years.  If  a  vacan- 
cy occurs  in  the  Chairpersonship.  the  Council  shall 
elect  a  member  to  f Ul  such  vacancy. 

(E)  Term  of  Office.  The  term  of  office  of  each  of  the 
voting  members  of  the  CoimcU  shaU  be  5  years,  except 
that  of  the  five  members  first  appointed  by  the  Presi- 
dent, two  members  shaU  be  appointed  for  a  term  of  2 
years,  two  members  for  a  term  of  3  years,  and  one  for 
a  term  of  4  years,  as  designated  by  the  President  at 
the  time  of  appointment.  Any  member  appointed  to 
fUl  a  vacancy  occurring  prior  to  the  expiration  of  the 
term  for  which  the  predecessor  of  such  member  was 
appointed  shaU  be  appointed  for  the  remainder  of  the 
term.  No  voting  member  shall  be  eligible  to  serve  con- 
tinuously for  more  than  two  consecutive  terms. 

(F)  Executive  Secretary.  The  Administrator  of  Nutri- 
tion Monitoring  and  Related  Research  (if  appointed 
under  section  101(d)  of  the  Act  C7  U.S.C.  5311(d)l) 
shaU  serve  as  the  Executive  Secretary  of  the  Coimcil. 

Sec.  3.  Functions  of  the  CouncU.  The  Council  shaU: 
(a)  provide  scientific  and  technical  advice  on  the  de- 
velopment and  Implementation  of  aU  components  of 
the  coordinated  program  and  the  comprehensive  plan; 
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(b)  evaluate  the  scientific  and  technical  quality  of 
the  comprehensive  plan  and  the  effectiveness  of  the 
coordinated  program; 

(c)  recommend  to  the  Secretaries,  on  an  annual 
basis,  means  of  enhancing  the  comprehensive  plan  and 
the  coordinated  programs;  and 

(d)  submit  to  the  Secretaries  annual  reports  that 
shall:  (1)  contain  the  components  specified  in  para- 
graphs (b)  and  (c);  and  (2)  be  included  in  full  in  the  bi- 
ennial reports  of  the  Secretaries  to  the  President  for 
transmittal  to  the  Congress  under  section  102(b)  of 
the  Act  [7  U.S.C.  5312(b)3. 

Sec,  4.  Meetings.  The  Council  shall  meet  on  a  regular 
basis  at  the  call  of  the  Chairperson,  or  on  the  written 
request  of  one-third  of  the  members.  A  majority  of  the 
appointed  members  of  the  Council  shall  constitute  a 
quorum. 

Sec.  5.  Administration,  (a)  The  heads  of  executive 
departments,  agencies,  and  independent  instrumental- 
ities shall,  to  the  extent  permitted  by  law,  provide  the 
Council,  upon  request,  with  such  information  as  it 
may  require  for  the  purposes  of  canning  out  its  f imc- 
tions. 

(b)  Members  of  the  Council  shall  serve  without  com- 
pensation for  their  work  on  the  Council.  While  en- 
gaged in  the  work  of  the  Council,  members  appointed 
from  among  private  citizens  of  the  United  States  may 
be  allowed  travel  expenses,  including  per  diem  in  lieu 
of  subsistence,  as  authorized  by  law  for  persons  serv- 
ing intermittently  in  the  Government  service  (5  U.S.C. 
5701-5707).  Appointed  members  of  the  Council  may 
not  be  employed  by  the  Federal  Government. 

(c)  To  the  extent  provided  by  law  and  subject  to  the 
availability  of  appropriations,  the  Department  of  Agri- 
culture shall  provide  the  Council  with  such  adminis- 
trative services,  funds,  facilities,  staff,  and  other  sup- 
port services  as  may  be  necessary  for  the  performance 
of  its  fimctlons. 

Sec.  6.  General  provision.  Notwithstanding  the  pro- 
visions of  any  other  Executive  order,  the  functions  of 
the  President  under  the  Federal  Advisory  Committee 
Act  that  are  applicable  to  the  Council  shall  be  per- 
formed by  the  Secretary  of  Agriculture,  in  accordance 
with  guidelines  and  procedures  established  by  the  Ad- 
ministrator of  General  Services. 

Sec.  7.  The  Council  shall  terminate  10  years  after 
the  final  comprehensive  plan  is  prepared  under  sec- 
tion 103  of  the  Act. 

George  Bush. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5302  of  this 
title. 

§  5332.  Functions  of  Council 

The  Council  shall— 

(1)  provide  scientific  and  technical  advice 
on  the  development  and  implementation  of 
all  components  of  the  coordinated  program 
and  the  comprehensive  plan; 

(2)  evaluate  the  scientific  and  technical 
quality  of  the  comprehensive  plan  and  the  ef- 
fectiveness of  the  coordinated  program; 

(3)  recommend  to  the  Secretaries,  on  an 
aimual  basis,  means  of  enhancing  the  compre- 
hensive plan  and  the  coordinated  program; 
and 

(4)  submit  to  the  Secretaries  annual  reports 
that— 

(A)  shaU  contain  the  components  speci- 
fied in  paragraphs  (2)  and  (3);  and 

(B)  shall  be  included  in  full  in  the  bienni- 
al reports  of  the  Secretaries  to  the  Presi- 
dent for  transmittal  to  Congress  imder  sec- 
tion 5312(b)  of  this  title. 

(Pub.  L.  101-445,  title  II,  §  202,  Oct.  22,  1990, 
104  Stat.  1042.) 


Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5312  of  this 
title. 

SUBCHAPTER  III— DIETARY  GUIDANCE 

§  5341.  Establishment  of  dietary  guidelines 

(a)  Report 

(1)  In  general 

At  least  every  five  years  the  Secretaries 
shall  publish  a  report  entitled  "Dietary 
Guidelines  for  Americans".  Each  such  report 
shall  contain  nutritional  and  dietary  informa- 
tion and  guidelines  for  the  general  public, 
and  shall  be  promoted  by  each  Federal 
agency  in  carrying  out  any  Federal  food,  nu- 
trition, or  health  program. 

(2)  Basis  of  guidelines 

The  information  and  guidelines  contained 
in  each  report  required  under  paragraph  (1) 
shall  be  based  on  the  preponderance  of  the 
scientific  and  medical  knowledge  which  is  cur- 
rent at  the  time  the  report  is  prepared. 

(b)  Approval  by  Secretaries 

(1)  Review 

Any  Federal  agency  that  proposes  to  issue 
any  dietary  guidance  for  the  general  popula- 
tion or  identified  population  subgroups  shall 
submit  the  text  of  such  guidance  to  the  Sec- 
retaries for  a  sixty-day  review  period. 

(2)  Basis  of  review 

(A)  In  general 

During  the  sixty-day  review  period  estab- 
lished in  paragraph  (1),  the  Secretaries 
shall  review  and  approve  or  disapprove  such 
guidance  to  assure  that  the  guidance  either 
is  consistent  with  the  "Dietary  Guidelines 
for  Americans"  or  that  the  guidance  is 
based  on  medical  or  new  scientific  knowl- 
edge which  is  determined  to  be  valid  by  the 
Secretaries.  If  after  such  sixty-day  period 
neither  Secretary  notifies  the  proposing 
agency  that  such  guidance  has  been  disap- 
proved, then  such  guidance  may  be  issued 
by  the  agency.  If  both  Secretaries  disap- 
prove of  such  guidance,  it  shall  be  returned 
to  the  agency.  If  either  Secretary  finds  that 
such  guidance  is  inconsistent  with  the 
"Dietary  Guidelines  for  Americans"  and  so 
notifies  the  proposing  agency,  such  agency 
shall  follow  the  procedures  set  forth  in  this 
subsection  before  disseminating  such  pro- 
posal to  the  public  in  final  form.  If  after 
such  sixty-day  period,  either  Secretary  dis- 
approves such  guidance  as  inconsistent  with 
the  "Dietary  Guidelines  for  Americans"  the 
proposing  agency  shall— 

(i)  publish  a  notice  in  the  Federal  Regis- 
ter of  the  availability  of  the  full  text  of 
the  proposal  and  the  preamble  of  such 
proposal  which  shall  explain  the  basis  and 
purpose  for  the  proposed  dietary  guid- 
ance; 

(ii)  provide  in  such  notice  for  a  public 
comment  period  of  thirty  days;  and 

(iii)  make  available  for  public  inspection 
and  copying  during  normal  business  hours 
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any   comment   received   by   the   agency 
during  such  comment  period, 

(B)  Review  of  comments 

After  review  of  comments  received  during 
the  comment  period  either  Secretary  may 
approve  for  dissemination  by  the  proposing 
agency  a  final  version  of  such  dietary  guid- 
ance along  with  an  explanation  of  the  basis 
and  purpose  for  the  final  guidance  which 
addresses  significant  and  substantive  com- 
ments as  determined  by  the  proposing 
agency. 

(C)  Announcement 

Any  such  final  dietary  guidance  to  be  dis- 
seminated imder  subparagraph  (B)  shall  be 
announced  in  a  notice  published  in  the  Fed- 
eral Register,  before  public  dissemination 
along  with  an  address  where  copies  may  be 
obtained. 

(D)  Notification  of  disapproval 

If  after  the  thirty-day  period  for  com- 
ment as  provided  under  subparagraph 
(A)(ii),  both  Secretaries  disapprove  a  pro- 
posed dietary  guidance,  the  Secretaries 
shall  notify  the  Federal  agency  submitting 
such  guidance  of  such  disapproval,  and  such 
guidance  may  not  be  issued,  except  as  pro- 
vided in  subparagraph  (E). 

(E)  Review  of  disapproval 

If  a  proposed  dietary  guidance  is  disap- 
proved by  both  Secretaries  under  subpara- 
graph (D),  the  Federal  agency  proposing 
such  guidance  may,  within  fifteen  days 
after  receiving  notification  of  such  disap- 
proval under  subparagraph  (D),  request  the 
Secretaries  to  review  such  disapproval. 
Within  fifteen  days  after  receiving  a  re- 
quest for  such  a  review,  the  Secretaries 
shall  conduct  such  review.  If,  pursuant  to 
such  review,  either  Secretary  approves  such 
proposed  dietary  guidance,  such  guidance 
may  be  issued  by  the  Federal  agency. 

(3)  Limitation  on  definition  of  guidance 

For  purposes  of  this  subsection,  the  term 
"dietary  guidance  for  the  general  population" 
does  not  include  any  rule  or  regulation  issued 
by  a  Federal  agency. 

(4)  "Identified  population  subgroups"  defined 

For  purposes  of  this  subsection,  the  term 
"identified  population  subgroups"  shall  in- 
clude, but  not  be  limited  to,  groups  based  on 
factors  such  as  age,  sex,  or  race. 

(c)  Existing  authority  not  affected 
This  section  does  not  place  any  limitations 

on— 

(1)  the  conduct  or  support  of  any  scientific 
or  medical  research  by  any  Federal  agency; 

(2)  the  presentation  of  any  scientific  or 
medical  findings  or  the  exchange  or  review  of 
scientific  or  medical  information  by  any  Fed- 
eral agency;  or 

(3)  the  authority  of  the  Food  and  Drug  Ad- 
ministration imder  the  provisions  of  the  Fed- 
eral Food.  Drug,  and  Cosmetic  Act  [21  U.S.C. 
301  et  seq.]. 

(Pub.  L.  101-445,  title  III,  §  301,  Oct.  22,  1990, 
104  Stat.  1042.) 


References  in  Text 

The  Federal  Pood.  Drug,  and  Cosmetic  Act.  referred 
to  in  subsec.  (c)(3),  is  act  June  25.  1938,  ch.  675,  52 
Stat.  1040,  as  amended,  which  is  classified  generally  to 
chapter  9  (§301  et  seq.)  of  Title  21,  Pood  and  Drugs. 
Per  complete  classification  of  this  Act  to  the  Code,  see 
section  301  of  Title  21  and  Tables. 

§  5342.  Nutrition  training  report 

The  Secretary  of  Health  and  Human  Services, 
in  consultation  with  the  Secretaries  of  Agricul- 
ture, Education,  and  Defense,  and  the  Director 
of  the  National  Science  Foundation,  shall 
submit,  within  one  year  after  October  22,  1990, 
a  report  describing  the  appropriate  Federal  role 
in  assuring  that  students  enrolled  in  United 
States  medical  schools  and  physicians  practic- 
ing in  the  United  States  have  access  to  ade- 
quate training  in  the  field  of  nutrition  and  its 
relationship  to  human  health. 

(Pub.  L.  101-445,  title  III,  §  302,  Oct.  22,  1990, 
104  Stat.  1044.) 

CHAPTER  85— ADMINISTRATION  OF 
ENVIRONMENTAL  PROGRAMS 


Sec. 
5401. 


5402. 


5403. 


Establishment   of   Agricultural   Council   on 
Environmental  Quality, 

(a)  Establishment. 

(b)  Membership. 

Office  of  Agricultural  Environmental  Qual- 
ity. 

(a)  Establishment. 

(b)  Director. 

(c)  Staff. 

(d)  Duties  of  Director. 
Environmental  Quality  Policy  Statement. 

(a)  Environmental  Quality  Policy  State- 

ment,   implementation    plan,    and 
annual  report. 

(b)  Implementation  plan. 

(c)  Annual        environmental        quality 

report. 

(d)  Authorization  of  appropriations. 


§  5401.  Establishment  of  Agricultural  Council  on  En- 
vironmental Quality 

(a)  Establishment 

The  Secretary  shall  establish  an  Agricultural 
Council  on  Environmental  Quality  in  the  De- 
partment of  Agriculture  (hereafter  in  this 
chapter  referred  to  as  the  "Council").  The 
Council  shall  be  under  the  direct  authority  of 
the  Secretary,  and  shall  be  responsible  for  car- 
rying out  the  provisions  of  this  chapter,  and  for 
coordination  and  direction  of  all  environmental 
policies  and  programs  of  the  Department. 

(b)  Membership 

Membership  of  the  Coimcil  shall  consist  of 
the  Secretary,  the  Deputy  Secretary,  the  As- 
sistant Secretary  for  Natural  Resources  and 
Environment,  the  Assistant  Secretary  for  Sci- 
ence and  Education,  other  imder  and  assistant 
secretaries  as  may  be  designated  by  the  Secre- 
tary, and  the  Director  of  the  Office  of  Agricul- 
tural Environmental  Quality,  established  in  sec- 
tion 5402  of  this  title,  who  shall  serve  as  the 
Executive  Director  of  the  Coimcil.  The  Secre- 
tary shall  designate  a  member  of  the  Council, 
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other  than  the  Executive  Director,  as  chair  of 
the  Council. 

(Pub.  L.   101-624,  title  XIV,   §1471,  Nov.   28, 
1990.  104  Stat.  3619.) 

§  5402.  Office  of  Agricultural  Environmental  Quality 

(a)  Establishment 

The  Secretary  shall  establish  an  Office  of  Ag- 
ricultural Environmental  Quality  in  the  De- 
partment of  Agriculture  (hereafter  in  this 
chapter  referred  to  as  the  "Office"). 

(b)  Director 

The  Office  shall  be  administered  by  a  direc- 
tor who  shall  be  appointed  by  the  Secretary. 
The  Director  shall  be  an  individual  who  has 
demonstrated  technical  expertise  and  experi- 
ence in  agricultural  and  environmental  matters. 

(c)  Staff 

(1)  Appointments 

The  Director  may  appoint  such  employees 
as  may  be  necessary  to  assist  the  Director  in 
carrying  out  this  section.  Such  employees 
shall  include  individuals  who  have  profession- 
al expertise  in  matters  related  to  environmen- 
tal quality,  including  (but  not  limited  to)  agri- 
cultural production,  water  quality,  wetland, 
wildlife  conservation,  soil  conservation,  and 
agricultural  chemical  usage. 

(2)  Liaisons 

The  Administrator  of  the  Environmental 
Protection  Agency  and  the  Secretary  of  the 
Interior  shall  detail  to  the  Office  upon  re- 
quest of  the  Secretary,  on  a  reimbursable 
basis,  at  least  one  employee,  respectively, 
with  expertise  in  matters  related  to  agricul- 
ture and  environmental  quality.  Such  de- 
tailed employees  shall  serve  as  a  liaison  for 
their  respective  agencies  with  the  Depart- 
ment of  Agriculture  to  assist  the  Director  in 
carrying  out  the  provisions  of  this  section. 
The  term  of  the  detail  shall  not  exceed  3 
years. 

(3)  Additional  staff 

Upon  request  of  the  Secretary,  the  head  of 
any  Federal  agency  is  authorized  to  detail,  on 
a  reimbursable  basis,  employees  of  such 
agency  to  the  Office  to  assist  the  Director. 

(d)  Duties  of  Director 

(1)  In  general 

The  Director  shall  assist  the  Council  in  de- 
veloping a  departmental  and  agency-specific 
environmental  quality  policy  statement  and 
implementation  plan  and  an  annual  agricul- 
tural environmental  quality  report,  as  speci- 
fied in  section  5403  of  this  title.  The  Director 
shall  coordinate  and  monitor  the  activities  of 
the  Department  regarding  initiatives  and  pro- 
grams related  to  environmental  quality  and 
the  interpretation  of  departmental  policies 
affecting  environmental  quality.  The  Director 
shall  serve  as  a  member  of  the  Cotmcil  and  as 
its  Executive  Director. 

(2)  Additional  duties 

The  Director  shall  also  be  responsible  f  or— 
(A)  recommending  to  the  Coimcil  environ- 
mental protection  goals  and  specific  pro- 


grams, initiatives,  and  policies  that  will  bal- 
ance the  needs  of  production  agriculture 
with  environmental  concerns; 

(B)  providing  advice  to  the  Council  on  the 
development,  implementation,  and  review 
of  activities  of  agencies  of  the  Department 
to  ensure  consistency  with  the  Depart- 
ment's environmental  protection  goals; 

(C)  coordinating  environmental  policy 
within  the  Department  through  the  pro- 
gram managers,  and  between  the  Depart- 
ment and  other  Federal  agencies,  regional 
authorities,  State  and  local  governments, 
land-grant  and  other  colleges  and  universi- 
ties, and  nonprofit  and  commercial  organi- 
zations, regarding  programs  and  actions  re- 
lating to  environmental  quality; 

(D)  serving  as  a  coordinator  for  the  De- 
partment's data,  information,  programs, 
and  initiatives  dealing  with  environmental 
quality; 

(E)  developing  the  plans  and  reports  re- 
quired as  specified  by  this  chapter;  and 

(P)  providing  such  staff  as  may  be  neces- 
sary to  support  the  activities  of  the  Council. 

(Pub.  L.   101-624,  title  XIV,   §1472,  Nov.  28, 
1990,  104  Stat.  3619.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5401,  5506  of 
this  title. 

§  5403.  Environmental  Quality  Policy  Statement 

(a)  Environmental  Quality  Policy  Statement,  imple- 
mentation plan,  and  annual  report 

(1)  Policy  statement 

The  Council  shall  develop  an  Environmen- 
tal Quality  Policy  Statement  that  identifies 
goals  and  objectives  for  addressing  the  effects 
of  agriculture  on  environmental  quality.  The 
policy  statement  shall  be  based  upon  an  as- 
sessment, in  accordance  with  paragraph  (2), 
of  the  current  status  and  level  of  effort,  in 
terms  of  staff  and  funding,  of  programs  at 
the  Departmert  of  Agriculture  to  evaluate, 
prevent,  and  laitigate  environmental  prob- 
lems that  may  result  from  agricultural  pro- 
duction. The  policy  statement  shall  be  revised 
at  least  every  5  years. 

(2)  Assessment 

The  assessment  imder  paragraph  (1)  shall 
include: 

(A)  Detailed  descriptions  of  the  roles  of 
the  involved  Departmental  agencies. 

(B)  A  description  of  current  efforts  to  co- 
ordinate the  individual  activities  of  each  of 
the  involved  departmental  agencies. 

(C)  Recommendations  for  precluding  any 
undesirable  duplication  of  efforts  within 
the  Department  and  among  the  Depart- 
ment and  other  Federal  and  State  pro- 
grams. 

(D)  Specific  recommendations  for  new  ini- 
tiatives in  monitoring,  research,  extension, 
and  technical  assistance  efforts  to  address 
present  and  potential  environmental  qual- 
ity problt.ns. 
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The  assessment  may  incorporate  existing  doc- 
uments and  planning  processes  within  the  De- 
partment. 

(b)  Implementation  plan 

The  Director,  subject  to  the  approval  of  the 
Council,  shall  prepare  a  plan  to  implement  the 
Environmental  Quality  Policy  Statement.  The 
plan  shall  include  an  assessment  of  the  activi- 
ties of  each  departmental  agency  to  mitigate  or 
reduce  any  negative  effects  on  environmental 
quality  of  agricultural  policies,  programs,  and 
practices  under  their  respective  Jurisdictions 
and  shall  describe  in  detail  new  departmental 
and  agency-specific  initiatives  intended  to 
achieve  the  goals  and  objectives  of  the  policy 
statement.  The  plan  shall  be  revised  at  least 
every  5  years. 

(c)  Annual  environmental  quality  report 

Not  later  than  January  31, 1992,  and  annually 
thereafter,  the  Council,  through  the  Director, 
shall  prepare  and  submit  an  annual  report  to 
the  Congress,  other  appropriate  Federal  and 
State  agencies,  and  the  public  on  the  progress 
being  made  toward  the  goals  and  objectives  es- 
tablished in  the  Environmental  Quality  Policy 
Statement.  The  report  shall  also  include— 

(Da  review  of  the  environmental  activities 

and  initiatives  of  the  Department  during  the 

preceding  year; 

(2)  specific  action  taken  to  coordinate  the 
environmental  programs  of  the  Department 
with  programs  of  other  Federal  agencies  and 
related  State  programs;  and 

(3)  such  recommendations  as  the  Secretary 
considers  appropriate  regarding  current  or 
additional  environmental  protection  pro- 
grams, initiatives,  or  policies  that  will  balance 
the  needs  of  production  agriculture  while  ad- 
dressing environmental  concerns. 

(d)  Authorization  of  appropriations 

There  are  hereby  authorized  to  be  appropri- 
ated annually  not  to  exceed  $2,000,000  to  carry 
out  this  chapter. 

(Pub.  L.  101-624,  title  XIV,  §1473,  Nov.  28, 
1990,  104  Stat.  3620;  Pub.  L.  102-237,  title  II, 
§  201(d),  Dec.  13,  1991.  105  Stat.  1847.) 

Amendments 

1991— Subsec.  (a)(1).  Pub.  L.  102-237.  §  201(d)(1). 
substituted  "paragraph  (2)"  for  "subparagraph  (B)". 

Subsec.  (a)(2).  Pub.  L.  102-237.  §  201(d)(2),  substitute 
ed  "paragraph  (1)"  for  "subparagraph  (A)"  in  intro- 
ductory provisions. 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Pood,  Agriculture.  Conserva- 
tion, and  Trade  Act  of  1990.  Pub.  L.  101-624.  to  which 
the  amendment  relates,  see  section  1101(b)(1)  of  Pub. 
L.  102-237.  set  out  as  a  note  under  section  1421  of  this 
title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5402.  5502  of 
this  title. 


CHAPTER  86— WATER  QUALITY  RESEARCH, 
EDUCATION,  AND  COORDINATION 


Sec. 
5501. 


Short  title,  purpose,  definitions,  and  authori- 
zation of  appropriations. 

(a)  Short  title. 

(b)  Purpose. 

(c)  Definitions. 

(d)  Authorization  of  appropriations. 

5502.  Soil  and  water  activities. 

(a)  Purpose. 

(b)  Conservation  plans. 

(c)  Acquisition    of    water    information 

through  national  resources  inven- 
tory. 

(d)  Annual  report. 

5503.  State  water  quality  coordination  program. 

(a)  Establishment. 

(b)  Membership. 
Co)  Agencies. 

(d)  Program  leader. 

(e)  Purpose. 

(f )  Advisory  panels. 

(g)  State   and  regional   research  prior- 

ities. 

5504.  Water  quality  and  nutrient  management  re- 

search. 

(a)  Purposes. 

(b)  Coordination. 

(c)  Research. 

5505.  Repository  of  agriculture  and  groimd  water 

quality  planning  information. 

(a)  Repository. 

(b)  Research  data  base. 

5506.  Water  policy  with  respect  to  agrichemicals. 

(a)  Authority. 

(b)  Effect  on  existing  authority, 

(c)  Participation. 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  3222c,  5821, 
5831,  5832  of  this  title. 

§  5501.  Short  title,  purpose,  defmitions,  and  authori- 
zation of  appropriations 

(a)  Short  title 

This  chapter  may  be  cited  as  the  "Agriculture 
and  Water  Policy  Coordination  Act". 

(b)  Purpose 

It  is  the  purpose  of  this  chapter  to  ensure— 

(1)  that  the  Department  of  Agriculture  de- 
velops, implements,  and  sustains  a  coordinat- 
ed, integrated,  and  comprehensive  intra- 
agency  program  to  protect  waters  from  con- 
tamination from  agricultural  chemicals  and 
production  practices;  and 

(2)  increased  efforts  by  the  Department  of 
Agriculture  in  extension,  technical  assistance, 
and  research  on  the  relations  between  agri- 
cultural production  and  the  contamination  of 
water. 

(e)  Definitions 
For  purpose  of  this  chapter— 

(1)  The  term  "contaminant"  means  any 
matter  which,  hi  its  orighial  form  or  as  a  me- 
tabolite, degradation,  or  waste  product,  as  a 
constituent  of  water  may  impah:  the  quality 
of  water  or  may  have  a  potential  adverse 
effect  on  human  health  or  the  environment. 

(2)  The  term  "Department"  means  the 
United  States  Department  of  Agriculture. 
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(3)  The  term  "food  and  agricultural  coun- 
cils" means  those  coimcils  established  by  the 
policy  of  the  Secretary  in  each  State  and 
made  up  of  the  leaders  of  programs  within 
each  State  that  represent  agriculture. 

(4)  The  term  "soil  and  water  conservation 
committees"  refers  to  the  committees  estab- 
lished within  the  respective  States  by  State 
law  and  which  include  the  leaders  of  appro- 
priate State  agencies  that  address  soil  and 
water  conservation. 

(5)  The  term  "Secretary"  means  the  Secre- 
tary of  Agriculture. 

(6)  The  term  "State"  means  any  of  the  sev- 
eral States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Common- 
wealth of  the  Northern  Mariana  Islands, 
American  Samoa,  Guam,  the  Virgin  Islands, 
and  federally  recognized  Indian  tribes. 

(d)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  such 
sums  as  may  be  necessary  for  fiscal  years  1991 
through  1995  to  carry  out  this  chapter. 

(Pub.  L.   101-624,  title  XIV,   §1481,  Nov.  28, 
1990,  104  Stat.  3622.) 

§  5502.  Soil  and  water  activities 

(a)  Purpose 

The  Congress  declares  that  an  additional  pur- 
pose of  the  Soil  Conservation  Service  and  the 
Extension  Service  is  to  aid  in  protecting  and  im- 
proving the  quality  of  water. 

(b)  Conservation  plans 

The  Secretary,  when  reviewing  conservation 
plans  for  compliance  certification,  shall  deter- 
mine the  impact  that  such  plans  may  have  on 
agriculture  and  water  quality  planning.  The 
Soil  Conservation  Service  shall  complete  this 
determination  by  January  1,  2000. 

(c)  Acquisition  of  water  information  through  nation- 

al resources  inventory 

The  Secretary  shall  determine  within  six 
months  after  November  28,  1990,  whether  the 
national  resources  inventory  can  be  modified  to 
acquire  useful  information  on  water  conditions 
and  surface  conditions  that  affect  water  quality 
and  supply.  In  making  this  determination,  the 
Secretary  shall  consider— 

(1)  the  costs,  limitations,  opportunities,  and 
capability  of  expanding  the  inventory  to  in- 
clude water  matters;  and 

(2)  whether  the  natural  resources  inventory 
can  be  integrated  with  alternative  sources  of 
data  on  water  from  Federal  and  State  agen- 
cies. 

(d)  Annual  report 

The  Secretary  shall  submit  an  annual  report 
to  the  Committee  on  Agriculture  of  the  House 
of  Representatives  and  to  the  Committee  on 
Agriculture,  Nutrition,  and  Forestry  of  the 
Senate  in  conjunction  with  the  report  required 
imder  section  5403(c)  of  this  title.  The  report 
shall  specify  the— 

(1)  activities  and  accomplishments  of  the 
Soil  Conservation  Service  during  the  preced- 
ing year,  including  measures  taken  to  en- 
hance the  ability  of  the  Service  to  address 
water  contamination  problems; 


(2)  plans  of  the  Secretary  for  the  subse- 
quent year,  concerning  measures  expected  to 
be  taken  to  enhance  the  ability  of  the  Service 
to  address  water  contamination  problems;  and 

(3)  progress  made  in  carrying  out  the  pur- 
pose stated  in  subsection  (a)  of  this  section. 

(Pub.  L.   101-624,  title  XIV,   §1482,  Nov.   28, 
1990, 104  Stat.  3622.) 

§  5503.  State  water  quality  coordination  program 

(a)  Establishment 

The  Secretary  shall  require  the  establish- 
ment of  a  water  quality  coordination  program 
within  each  State.  To  the  greatest  extent  possi- 
ble, the  Secretary  shall  use  the  expertise  of  the 
food  and  agricultural  councils. 

(b)  Membership 

Each  State  water  quality  coordination  pro- 
gram shall  involve  those  departmental  agencies 
specified  in  subsection  (c)  of  this  section  that 
are  operating  within  the  State.  For  the  purpose 
of  coordination,  the  State  water  quality  coordi- 
nation program  shall  include,  should  they 
choose  to  participate,  those  State  agencies  with 
complementary  water  program  authorities  and 
programs.  These  State  agency  members  should 
include  the  State  agencies  that  are  members  of 
the  respective  State's  soil  and  water  conserva- 
tion committees.  The  program  shall  also  in- 
clude the  education  program  coordinator  desig- 
nated \mder  section  5832(b)  of  this  title. 

(c)  Agencies 

The  agencies  referred  to  in  subsection  (b)  of 
this  section  are:  the  Agricultural  Research 
Service;  the  Agricultural  Stabilization  and  Con- 
servation Service;  the  Animal  and  Plant  Health 
Inspection  Service;  the  Cooperative  State  Re- 
search Service  in  conjunction  with  the  system 
of  State  agricultural  experiment  stations;  the 
Economic  Research  Service;  the  Extension 
Service,  in  conjunction  with  State  and  county 
cooperative  extension  services;  the  Forest  Serv- 
ice; the  National  Agricultural  Library;  the  Na- 
tional Agricultural  Statistics  Service;  the  Soil 
Conservation  Service;  and  other  agencies  within 
the  Department  deemed  appropriate  by  the 
Secretary. 

(d)  Program  leader 

The  program  leader  of  the  State  water  qual- 
ity coordination  program  shall  be  designated  by 
the  Secretary  from  among  the  Federal  agency 
representatives  in  subsection  (b)  of  this  section. 

(e)  Purpose 

The  water  quality  coordination  program 
within  each  State  shall  serve  as  the  focal  point 
for  coordinating  the  Department's  water  pro- 
grams with  agencies  of  that  State.  In  addition 
to  other  actions,  each  water  quality  coordina- 
tion program  shall— 

(1)  serve  as  the  focal  point  within  the  State 
for  the  coordination  of  Department-support- 
ed agricultural  water  programs  with  the 
water  programs  being  conducted  by  other 
Federal  agencies  within  the  State; 

(2)  coordinate  departmental  activities  with 
other  Federal  activities,  within  the  State  with 
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water  quality  plans  developed  by  that  State 
in  accordance  with  applicable  Federal  and 
State  laws; 

(3)  review  progress  being  made  on  identifi- 
cation and  mapping  of  hydrologic  units 
within  that  State;  and 

(4)  review  the  needs  of  that  State  to  assess 
the  Federal  assistance  required  for  State  pro- 
grams to  address  agricultural  sources  of  water 
contamination. 

(f)  Advisory  panels 

The  chair  of  the  water  quality  coordination 
program  in  each  State  may  establish  an  ad  hoc 
advisory  panel  that  shall  include  farmers,  rep- 
resentatives of  conservation  groups,  and  advo- 
cates of  sustainable  agricultural  practices,  agri- 
business, chemical  and  fertilizer  industries,  ag- 
ricultural commodities,  lending  institutions, 
and  trade  organizations. 

(g)  State  and  regional  research  priorities 

The  water  quality  coordination  program  for 
each  State  shall  request  appropriate  represent- 
ative scientists  from  the  Agricultural  Research 
Service,  the  State  agricultural  experiment  sta- 
tions and  the  agricultural  departments  of  the 
land-grant  universities,  to  work  with  the  water 
quality  coordination  program  to  establish  a 
prioritized  agriculture  and  water  research 
agenda  for  the  State.  This  agenda  shall  address 
the  research  topics  identified  in  section  5504  of 
this  title  and  the  concerns  or  findings  estab- 
lished by  the  activities  described  in  subsection 
(e)(4)  of  this  section.  The  State  research  prior- 
ities identified  under  this  subsection  shall  be 
compiled  and  reviewed  by  the  appropriate  re- 
gional and  area  divisions  of  the  Cooperative 
State  Research  Service  and  the  Agricultural 
Research  Service  to  develop  coordinated  region- 
al research  priorities. 

(Pub.  L.  101-624,  title  XIV,  §1483,  Nov.  28, 
1990,  104  Stat.  3623;  Pub.  L.  102-237,  title  II, 
§  201(e),  Dec.  13, 1991, 105  Stat.  1847.) 

Amendments 

1991— Subsec.  (c).  Pub.  L.  102-237  inserted  "and" 
after  "Animal". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Pood,  Agricultiu'e,  Conserva- 
tion, and  Trade  Act  of  1990,  Pub.  L.  101-624,  to  which 
the  amendment  relates,  see  section  1101(b)(1)  of  Pub. 
L.  102-237,  set  out  as  a  note  under  section  1421  of  this 
title. 

§5504.  Water  quality  and  nutrient  management  re- 
search 

(a)  Purposes 

It  is  the  purpose  of  this  section  to  establish  a 
coordinated  water  quality  and  nutrient  man- 
agement research  program  at  the  Department 
of  Agriculture.  In  carrying  out  this  section,  the 
Secretary  shall  imdertake  efforts  to— 

(1)  reduce  the  sources  of  contaminants  of 
surface  and  ground  water  resources  through 
the  development  of  farm  systems  which  re- 
place or  conserve  the  use  of  such  contami- 
nants while  maintaining  farm  profitability; 

(2)  develop  information  and  technologies 
needed  to  formulate  integrated  farm  chemical 


and  plant  nutrient  and  animal  waste  manage- 
ment strategies  which  avoid  contamination  of 
surface  and  ground  water,  especially  in  areas 
identified  by  State  and  Federal  monitoring  or 
regulatory  efforts  as  having  current  or  poten- 
tial water  quality  problems;  and 

(3)  monitor  and  better  evaluate  the  extent 
of  water  contamination  caused  by  farm 
chemicals,  plant  nutrients,  and  animal  wastes. 

(b)  Coordination 

In  carrying  out  this  section,  the  Secretary 
shall  ensure  that  all  activities  undertaken  are 
coordinated  with  other  programs  within  the 
Department  of  Agriculture,  other  Federal  agen- 
cies, and  with  State  governments. 

(c)  Research 

Research  projects  on  water  quality  funded  in 
whole  or  in  part  by  the  Secretary  under  this 
section  shall  include  research  to  help— 

(1)  develop  farming  systems  and  practices 
which  can  prevent  water  contamination  while 
maintaining  and  improving  profitability,  in- 
cluding— 

(A)  integrated  crop  management  systems; 

(B)  sustainable  agricultural  practices; 

(C)  best  management  practices  for  use  of 
plant  nutrients  and  animal  wastes; 

(D)  alternative  methods  of  pest  and  dis- 
ease control  designed  to  integrate  biologi- 
cal, cultural,  host-resistance,  and  judicious 
use  of  pesticides;  and 

(E)  improved  methods  for  the  storage, 
use,  and  safe  disposal  of  potential  contami- 
nants; 

(2)  improve  the  imderstanding  of  the  fate 
and  transport  of  farm  chemicals,  plant  nutri- 
ents, and  animal  wastes  which  can  contami- 
nate water  and  cause  adverse  human  or  envi- 
ronmental effects; 

(3)  develop  integrated  crop  production  sys- 
tems which  are  more  productive,  use  inputs 
more  efficiently,  and  are  more  protective  of 
the  environment,  including  research  on— 

(A)  nutrient  management  and  use  effi- 
ciency; 

(B)  soil  and  tissue  testing  and  nutrient 
availability  interactions  with  specific  crop- 
ping systems; 

(C)  plant  nutrient  needs  for  nitrogen  and 
elements  in  intensively  managed  cropping 
systems; 

(D)  enhancement  of  soil  productivity; 

(E)  varietal  and  hybrid  interactions  with 
plant  nutrient  requirements  and  overall 
crop  management; 

(F)  the  relationship  of  soil  microbial  ac- 
tivity to  nutrient  management; 

(G)  suitability  of  cover  crops  in  soil  pro- 
tection and  nutrient  conservation; 

(H)  the  role  of  crop  rotations  in  intensive- 
ly managed  cropping  systems; 

(I)  legume  management  for  nutrient  con- 
servation and  environmental  protection; 

(J)  interactions  of  improved  nutrient  use 
efficiency  and  efficient  water  use; 

(K)  nutrient  availability  interactions  with 
soil  physical  conditions; 
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(L)  nutrient  balance  effects  on  improved 
nitrogen  use  efficiency  and  lowered  nitrate 
carryover  in  soils;  and 

(M)  the  importance  of  subsoil  fertility  in 
improved  plant  yields  and  nutrient  use  effi- 
ciency; 

(4)  monitor  and  evaluate  the  extent  of 
water  contamination  from  agricultural  pro- 
duction methods; 

(5)  improve  the  understanding  of  the  rela- 
tionships between  water  use  and  the  availabil- 
ity and  quality  of  water; 

(6)  improve  the  accuracy  of  yield  and  nutri- 
ent advisories; 

(7)  improve  the  understanding  of  the  eco- 
logical and  biological  aspects  of  agricultural 
production; 

(8)  demonstrate  the  results  of  research  con- 
ducted with  fimds  provided  imder  this  sec- 
tion, undertaken  in  cooperation  with  the  Ex- 
tension Service,  the  Soil  Conservation  Serv- 
ice, and  other  entities; 

(9)  reduce  water  contamination  and  im- 
prove water  quality  relating  to  the  production 
of  cut  roses  and  other  fresh  cut  flowers;  and 

(10)  meet  other  critical  water  quality  re- 
search needs,  as  determined  by  the  Secretary. 

(Pub.  L.    101-624,  title  XIV,   §1484,  Nov.   28, 
1990,  104  Stat.  3624.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5503  of  this 
title. 

§5505.  Repository  of  agriculture  and  ground  water 
quality  planning  information 

(a)  Repository 

The  Secretary,  acting  through  the  Director  of 
the  National  Agricultural  library,  shall  estab- 
lish at  such  Library,  a  repository  for  all  reports 
prepared  and  submitted,  in  accordance  with 
this  chapter,  to  the  Director,  the  Secretary,  or 
Committees  of  Congress.  The  Director  of  the 
Library,  in  administering  such  repository, 
shall— 

(1)  compile  other  planning  documents  con- 
cerning agriculture  and  groimd  water  protec- 
tion that  are  produced  by  the  Secretary  and 
other  Federal,  regional,  and  State  agencies; 

(2)  compile  and  catalog  all  Federal  statutes 
relevant  to  the  protection  of  ground  water 
from  agricultural  production;  and 

(3)  identify,  list,  and  provide  information 
concerning  access  to  data  bases  and  informa- 
tional sources  relating  to  groimd  water  and 
agricultural  production  that  are  available 
through  the  Secretary,  the  United  States  Ge- 
ological Survey,  the  Environmental  Protec- 
tion Agency,  the  Department  of  Commerce, 
the  National  Oceanic  and  Atmospheric  Ad- 
ministration, the  Tennessee  Valley  Authority, 
private  industry,  nonprofit  organizations,  and 
other  sources. 

(b)  Research  data  base 

(1)  Report 

Within  270  days  after  November  28,  1990, 
the  Secretary  shall  prepare  and  submit  a 
report  to  the  Congress  on  the  measures  neces- 
sary to  develop  an  interactive,  descriptive  na- 


tional data  base  to  contain  information  on  ag- 
ricultural practices  and  water  resources  (in- 
cluding research  results,  monitoring  and 
survey  data,  pesticide  and  nutrient  use  data, 
and  other  relevant  data  bases  and  informa- 
tion sources  relevant  to  water  protection),  to 
be  located  at  the  National  Agricultural  Li- 
brary. In  preparing  this  report,  the  Secretary 
shall- 

(A)  identify  the  information  required  for 
the  development  of  such  an  agriculture  and 
water  data  base  and  identify  the  extent  to 
which  such  information  is  now  collected 
either  publicly  or  privately; 

(B)  determine  the  extent  to  which  such 
information  can  be  integrated  into  one  data 
base;  and 

(C)  develop  a  plan  for  implementing  the 
development  of  such  a  data  base. 

(2)  Consultation 

In  preparing  the  report,  the  Secretary  shall 
consult  as  appropriate  with  the  Economic  Re- 
search Service,  the  Extension  Service,  the  Co- 
operative State  Research  Service,  the  Nation- 
al Agricultural  Statistics  Service,  the  Soil 
Conservation  Service,  the  United  States  Geo- 
logical Survey,  the  Environmental  Protection 
Agency,  such  other  public  and  private  persons 
as  the  Secretary  determines  appropriate. 

(3)  Development 

Ninety  days  after  the  date  on  which  the 
report  is  submitted  under  this  subsection,  the 
Secretary  shall  initiate  the  development  of 
the  data  base  in  accordance  with  such  report. 

(Pub.  L.  101-624,  title  XIV,  §1485,  Nov.  28, 
1990,  104  Stat.  3626;  Pub.  L.  102-237,  title  II, 
§  201(f),  Dec.  13,  1991.  105  Stat.  1847.) 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-237.  §  201(f)(1),  substi- 
tuted "Director"  for  "Administrator**  before  "of  the" 
in  two  places  in  introductory  provisions. 

Subsec.  (a)(3).  Pub.  L.  102-237.  §  201(f)(2),  substitut- 
ed "Atmospheric  Administration"  for  "Atmospheric 
Agency". 

Subsec.  (b)(3).  Pub,  L.  102-237.  §  201(f)(3).  substitut- 
ed "this  subsection"  for  "subsection  (a)". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Pood.  Agriculture.  Conserva- 
tion, and  Trade  Act  of  1990.  Pub.  L.  101-624.  to  which 
the  amendment  relates,  see  section  1101(b)(1)  of  Pub. 
L.  102-237,  set  out  as  a  note  under  section  1421  of  this 
title. 

§  5506.  Water  policy  with  respect  to  agrichemicals 

(a)  Authority 

The  Department  of  Agriculture  shall  be  the 
principal  Federal  agency  responsible  and  ac- 
countable for  the  development  and  delivery  of 
educational  programs,  technical  assistance,  and 
research  programs  for  the  users  and  dealers  of 
agrichemicals  to  insure  that— 

(1)  the  use,  storage,  and  disposal  of  agriche- 
micals by  users  is  prudent,  economical,  and 
environmentally  sound;  and 

(2)  agrichemical  users,  dealers,  and  the  gen- 
eral public  understand  the  implications  of 
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their  actions  and  the  potential  effects  on 
water. 

The  Secretary  is  authorized  to  undertake  such 
programs  and  assistance  in  cooperation  with 
other  Federal,  State,  and  local  governments 
and  agencies,  and  appropriate  nonprofit  organi- 
zations. The  Secretary  shall  disseminate  the  re- 
sults of  efforts  in  extension,  technical  assist- 
ance, research,  and  related  activities.  The  Sec- 
retary shall  undertake  activities  under  this  sub- 
title in  coordination  with  the  Office  of  Agricul- 
tural Environmental  Quality  in  section  5402  of 
this  title. 

(b)  Effect  on  existing  authority 

The  authority  granted  in  subsection  (a)  of 
this  section  and  section  3125c  of  this  title  does 
not  alter  or  effect  the  responsibility  of  the  En- 
vironmental Protection  Agency  under  the  Fed- 
eral Insecticide,  Fungicide,  and  Rodenticide  Act 
(7  U.S.C.  136  et  seq.). 

(c)  Participation 

The  following  agencies  shall  participate  in 
the  Department's  water  program:  the  Agricul- 
tural Research  Service;  the  Agricultural  Stabili- 
zation and  Conservation  Service;  the  Animal 
and  Plant  Health  Inspection  Service;  the  Coop- 
erative State  Research  Service  in  conjunction 
with  the  system  of  State  agricultural  experi- 
ment stations;  the  Economic  Research  Service; 
the  Extension  Service,  in  conjunction  with 
State  and  county  cooperative  extension  serv- 
ices; the  Forest  Service;  the  National  Agricul- 
tural Library;  the  National  Agricultural  Statis- 
tics Service;  the  Soil  Conservation  Service;  and 
other  agencies  within  the  Department  deemed 
appropriate  by  the  Secretary. 

(Pub.  L.  101-624.  title  XIV,  §1499,  Nov.  28, 
1990,  104  Stat.  3632;  Pub.  L.  102-237,  title  II, 
§  201(g),  Dec.  13, 1991, 105  Stat.  1847.) 

References  in  Text 

This  subtitle,  referred  to  in  subsec.  (a),  means  sub- 
title H  (§§  1491-1499)  of  title  XIV  of  Pub.  L.  101-624. 
Nov.  28,  1990,  104  Stat.  3627,  which  enacted  sections 
136i-l  and  5506  of  this  title,  amended  sections  136a, 
136a-l.  136d,  136w-3,  and  450i  of  this  title,  and  en- 
acted provisions  set  out  as  a  note  under  section  136a  of 
this  title.  For  complete  classification  of  this  subtitle  to 
the  Code,  see  Tables. 

The  Federal  Insecticide,  Fungicide,  and  Rodenticide 
Act,  referred  to  in  subsec.  (b),  is  act  Jime  25,  1947.  ch. 
125,  as  amended  generaUy  by  Pub.  L.  92-516,  Oct.  21. 
1972,  86  Stat.  973,  which  is  classified  generaUy  to  sub- 
chapter II  (5  136  et  seq.)  of  chapter  6  of  this  title.  For 
complete  classification  of  this  Act  to  the  Code,  see 
Short  Title  note  set  out  under  section  136  of  this  title 
and  Tables. 

Codification 

Section  was  not  enacted  as  part  of  the  Agriculture 
and  Water  Policy  Coordination  Act  which  comprises 
this  chapter. 

Amendbcents 

1991— Subsec.  (a).  Pub.  L.  102-237,  §  201(g)(1),  insert- 
ed "Agricultural"  before  "Environmental  Quality"  and 
substituted  "section  5402  of  this  title"  for  "section 
1612  of  this  Act". 

Subsec.  (b).  Pub.  L.  102-237.  §  201(g)(2),  substituted 
"Effect"  for  "Affect"  in  heading  and  Inserted  refer- 
ence to  section  3125c  of  this  title. 

Subsec.  (c).  Pub.  L.  102-237,  1201(g)(3).  inserted 
"and"  after  "Animal". 


Effective  Date  of  1991  Amendbcent 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Pood.  Agriculture,  Conserva- 
tion, and  Trade  Act  of  1990,  Pub.  L.  101-624,  to  which 
the  amendment  relates,  see  section  1101(b)(1)  of  Pub. 
L.  102-237.  set  out  as  a  note  under  section  1421  of  this 
title. 
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Sec. 
5601. 
5602. 
5603. 


5604. 
5605. 


Purpose. 

Definitions. 

Development  of  agricultural  trade  strategy. 

(a)  In  general. 

(b)  Goals. 

(c)  Contents. 

(d)  Establishment  of  priority  markets. 

(e)  Review  of  strategy. 

(f)  Confidentiality. 

(g)  Information, 
(h)  Termination. 

Preservation  of  traditional  markets. 
Independence  of  authorities. 


SUBCHAPTER  II— AGRICULTURAL  EXPORT 
PROGRAMS 

Part  A— Programs 

5621.  Direct  credit  sales  program. 

(a)  Short-term  program. 

(b)  Intermediate-term  program. 

(c)  Determinations. 

(d)  Use  of  program. 

(e)  Terms  of  credit  assistance. 

5622.  Export  credit  guarantee  program. 

(a)  Short-term  credit  guarantees. 

(b)  Intermediate-term  credit  guarantees. 

(c)  Required  determinations. 

(d)  Purpose  of  program. 

(e)  Restrictions  on  use  of  credit  guaran- 

tees. 

(f)  Restrictions. 

(g)  Terms. 

(h)  Foreign  agricultural  components, 
(i)  Ineligibility  of  financial  institutions, 
(j)  Conditions   for   fish   and   processed 
fish  products. 

5623.  Market  promotion  program. 

(a)  In  general. 

(b)  Type  of  assistance. 

(c)  Requirements  for  participation. 

(d)  inigible  trade  orgajiizations. 

(e)  Approved  marketing  plan. 

(f)  Other  terms  and  conditions. 

(g)  Level  of  marketing  assistance. 

5624.  Barter  of  agricultural  commodities. 

(a)  In  general. 

(b)  Eligible  commodities. 

(c)  Barter  by  exporters  of  agricultural 

commodities. 

(d)  Transfer  of  foreign  products  to  other 

Government  agencies. 

(e)  Corporation  authority  not  limited. 

(f )  Prohibited  activities. 

5625.  Combination  of  programs. 

Part  B—Implementation 

5641.        Funding  levels. 

(a)  Direct  credit  programs. 

(b)  Export  credit  guarantee  programs. 

(c)  Marketing  promotion  programs. 

SUBCHAPTER  III— RESPONSE  TO  UNFAIR 
TRADE  PRACTICES 


5651. 


Export  enhancement  program, 
(a)  In  general. 
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Sec. 

5652. 
5653. 


(b)  Export  bonus. 

(c)  Priority  in  case  of  livestock. 

(d)  Inapplicability  of  price  restrictions. 

(e)  Funding  levels. 

(f )  Effect  on  third  countries. 
Relief  from  unfair  trade  practices. 

(a)  Use  of  programs. 

(b)  Consultations  required. 
Equitable  treatment  of  high-value  and  value- 
added  United  States  agricultural  commod- 
ities. 

SUBCHAPTER  IV— GENERAL  PROVISIONS 
Part  A— Program  Controls 

5661.  Program  controls  for  export  programs. 

(a)  Arrival  certification. 

(b)  Diversion. 

(c)  Good  faith. 

5662.  Compliance  provisions. 

(a)  Records. 

(b)  Violation. 

(c)  Suspension  and  debarment. 

(d)  False  certifications. 

5663.  Departmental  administration  system. 

(a)  In  general. 

(b)  Accessibility  of  information. 

5664.  Regulations. 

Part  B— Miscellaneous  Provisions 

5671.  Agricultural  embargo  protection. 

(a)  Prerequisites;  scope  of  compensation. 

(b)  Amount  of  payments. 

(c)  Time  for  payments. 

(d)  Commodity  Credit  Corporation. 

(e)  Regulations. 

5672.  Development  of  plans  to  alleviate  adverse 

impact  of  embargoes. 

5673.  Contracting  authority  to  expand  agricultural 

export  markets. 

(a)  In  general. 

(b)  Not  employees  of  United  States. 

5674.  Trade  consultations  concerning  imports. 

(a)  Consultation  between  agencies. 

(b)  Consultation  with  Trade  Representa- 

tive. 

5675.  Technical  assistance  in  trade  negotiations. 

5676.  Limitation  on  use  of  certain  export  promo- 

tion programs. 

(a)  In  general. 

(b)  Vegetable  oU. 

(c)  Certification. 

(d)  Regulations. 

(e)  Applicability. 

SUBCHAPTER  V-FOREIGN  AGRICULTURAL 
SERVICE 

5691.  Under  Secretary  for  International  Affairs 

and  Commodity  Programs. 

5692.  Administrator  of  Foreign  Agricultural  Serv- 

ice. 

(a)  Establishment. 

(b)  Duties. 

(c)  Use  of  Service. 

5693.  Establishment  of  Foreign  Agricultural  Serv- 

ice. 

5694.  Staff  of  Foreign  Agricultural  Service. 

(a)  Personnel  of  Service. 

(b)  Ranlc  of  Foreign  Agricultural  Service 

officers  in  foreign  missions. 

5695.  Authorization  of  appropriations. 

SUBCHAPTER  VI— REPORTS 

5711.        Long-term  agricultural  trade  strategy  report. 

(a)  In  general. 

(b)  Frequency. 

(c)  Contents. 

(d)  Consultation. 


Sec. 

(e)  Update. 

(f )  Treatment  as  annual  budget  submis- 

sion. 

(g)  Availability  of  report. 

57 12.  Export  reporting  and  contract  sanctity. 

(a)  Export  sales  reports. 

(b)  Failure  to  report. 

(c)  Contract  sanctity. 

5713.  Other  reports  to  Congress. 

Codification 

The  Agriciiltural  Trade  Act  of  1978,  comprising  this 
chapter,  was  originally  enacted  as  Pub.  L.  95-501,  Oct. 
21. 1978,  92  Stat.  1685,  which  enacted  sections  1707b  to 
1707d,  1765a  to  1765h,  1769,  and  2211a  of  this  title, 
amended  sections  1707a,  1761,  1762,  1764,  1765,  and 
1766b  of  this  title  and  section  5314  of  Title  5,  Govern- 
ment Organization  and  Employees,  redesignated  sec- 
tions 1762(d),  (f ),  and  1763  as  sections  1766a  to  1766c 
of  this  title,  and  enacted  provisions  set  out  as  notes 
under  sections  612c-3,  1761,  and  2211a  of  this  title  and 
section  2431  of  Title  19,  Customs  Duties.  The  Act  is 
shown  herein,  however,  as  having  been  added  by  Pub. 
L.  101-624,  title  XV,  §  1531,  Nov.  28.  1990.  104  Stat, 
3668,  because  of  the  extensive  amendments,  renumber- 
ing, reorganization  of  subject  matter,  and  expansion 
of  the  basic  Act's  provisions  by  Pub.  L.  101-624. 

SUBCHAPTER  I— GENERAL  PROVISIONS 

§  5601.  Purpose 

It  is  the  purpose  of  this  chapter  to  increase 
the  profitability  of  farming  and  to  increase  op- 
portunities for  United  States  farms  and  agricul- 
tural enterprises  by— 

(1)  increasing  the  effectiveness  of  the  De- 
partment of  Agriculture  in  agricultural 
export  policy  formulation  and  implementa- 
tion; 

(2)  improving  the  competitiveness  of  United 
States  agricultural  commodities  and  products 
in  the  world  market;  and 

(3)  providing  for  the  coordination  and  effi- 
cient implementation  of  all  agricultural 
export  programs. 

(Pub.  L.  95-501.  title  I,  §  101,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990.  104 
Stat.  3669.) 

Prior  Provisions 

A  prior  section  101  of  Pub.  L.  95-501  amended  sec- 
tion 1707a  of  this  title  prior  to  the  complete  revision 
of  Pub.  L.  95-501  by  Pub.  L.  101-624. 

Short  Title 

Section  1  of  Pub.  L.  95-501,  as  added  by  Pub.  L. 
101-624,  title  XV.  §  1531.  Nov.  28.  1990.  104  Stat.  3669. 
provided  that:  "This  Act  [enacting  this  chapter]  may 
be  cited  as  the  'Agricultural  Trade  Act  of  1978'." 

§  5602.  Definitions 
As  used  in  this  chapter— 

(1)  Agricultural  commodity 

The  term  "agricultural  commodity"  means 
any  agricultural  commodity,  food,  feed,  or 
fiber,  and  any  product  thereof. 

(2)  Developing  country 

The  term  "developing  country"  means  a 
country  that— 

(A)  has  a  shortage  of  foreign  exchange 
earnings  and  has  difficulty  accessing  suf f i- 
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cient  commercial  credit  to  meet  all  of  its 
food  needs,  as  determined  by  the  Secretary; 
and 

(B)  has  the  potential  to  become  a  com- 
mercial market  for  agricultural  commod- 
ities. 

(3)  Secretary 

The  term  "Secretary"  means  the  Secretary 
of  Agriculture. 

(4)  Service 

The  term  "Service"  means  the  Foreign  Ag- 
ricultural Service  of  the  Department  of  Agri- 
culture. 

(5)  Unfair  trade  practice 

(A)  In  general 

Subject  to  subparagraph  (B).  the  term 
"xmfair  trade  practice"  means  any  act. 
policy,  or  practice  of  a  foreign  country 
that— 

(i)  violates,  or  is  inconsistent  with,  the 
provisions  of,  or  otherwise  denies  benefits 
to  the  United  States  under,  any  trade 
agreement  to  which  the  United  States  is  a 
party;  or 

(ii)  is  unjustifiable,  imreasonable,  or  dis- 
criminatory and  burdens  or  restricts 
United  States  commerce. 

(B)  Consistency  with  1974  Trade  Act 

Nothing  in  this  chapter  may  be  construed 
to  authorize  the  Secretary  to  make  any  de- 
termination regarding  an  unfair  trade  prac- 
tice that  is  inconsistent  with  section  2411  of 
title  19. 

(6)  United  States 

The  term  "United  States"  includes  each  of 
the  States,  the  District  of  Columbia,  Puerto 
Rico,  and  the  territories  and  possessions  of 
the  United  States. 

(7)  United  States  agricultural  commodity 

The  term  "United  States  agricultural  com- 
modity" means— 

(A)  with  respect  to  any  agricultural  com- 
modity other  than  a  product  of  an  agricul- 
tural commodity,  an  agricultural  commodi- 
ty entirely  produced  in  the  United  States; 
and 

(B)  with  respect  to  a  product  of  an  agri- 
cultural commodity— 

(i)  a  product  all  of  the  agricultural  com- 
ponents of  which  are  entirely  produced  in 
the  United  States;  or 

(ii)  any  other  product  the  Secretary 
may  designate  that  contains  any  agricul- 
tural component  that  is  not  entirely  pro- 
duced in  the  United  States  if — 

(I)  such  component  is  an  added,  de 
minimis  component, 

(II)  such  component  is  not  commer- 
cially produced  in  the  United  States, 
and 

(III)  there  is  no  acceptable  substitute 
for  such  component  that  is  commercial- 
ly produced  in  the  United  States. 

For  purposes  of  this  paragraph,  fish  entirely 
produced  in  the  United  States  include  fish 
harvested  by  a  documented  fishing  vessel  as 


defined  in  title  46  in  waters  that  are  not 
waters  (including  the  territorial  sea)  of  a  for- 
eign country. 

(Pub.  L.  95-501,  title  I,  §  102,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat,  3669.) 

§  5603.  Development  of  agricultural  trade  strategy 

(a)  In  general 

(1)  Development  of  multi-year  strategy 

The  Secretary  shall  develop  a  long-term  ag- 
ricultural trade  strategy  for  the  United  States 
to  guide  the  Secretary  in  the  implementation 
of  Federal  programs  designed  to  promote  the 
export  of  United  States  agricultural  commod- 
ities. 

(2)  Frequency 

A  long-term  agricultural  trade  strategy 
shall  be  developed  under  paragraph  (1)  for 
each  3-year  fiscal  period,  beginning  on  Octo- 
ber 1, 1991. 

(3)  Consultation 

In  preparing  the  strategy  under  paragraph 
(1),  the  Secretary  shall  consult  with— 

(A)  the  United  States  Trade  Representa- 
tive to  ensure  that  such  strategy  is  coordi- 
nated with  the  annual  national  trade  policy 
agenda  under  section  2213  of  title  19; 

(B)  the  Agricultural  Policy  Advisory  Com- 
mittee and  Agricultural  Technical  Advisory 
Committee  established  pursuant  to  section 
2155  of  title  19;  and 

(C)  other  interested  agencies  and  persons. 

(b)  Goals 

The  long-term  agricultural  trade  strategy  es- 
tablished under  subsection  (a)  of  this  section 
shall  be  designed  to  ensure— 

(1)  the  growth  of  exports  of  United  States 
agricultural  commodities; 

(2)  the  efficient,  coordinated  use  of  Federal 
programs  designed  to  promote  the  export  of 
United  States  agricultural  commodities; 

(3)  the  provision  of  food  assistance  and  the 
improvement  in  the  commercial  potential  of 
markets  for  United  States  agricultural  com- 
modities in  developing  countries;  and 

(4)  the  maintenance  of  traditional  markets 
for  United  States  agricultural  commodities. 

(c)  Contents 

In  developing  the  long-term  agricultural 
trade  strategy  under  subsection  (a)  of  this  sec- 
tion, the  Secretary  shall— 

(1)  establish,  for  the  3-year  period  for 
which  the  strategy  is  developed,  trade  goals 
for  the  desired  levels  of  exports  of  United 
States  agricultural  commodities,  including 
goals  for  high  value,  processed  agricultural 
commodities; 

(2)  develop  multiyear  plans  for  the  imple- 
mentation and  coordination  of  United  States 
export  assistance  programs  and  foreign  food 
assistance  programs  to  meet  such  agricultural 
trade  goals; 

(3)  recommend  long-term  strategies  for 
growth  in  agricultural  trade  and  exports, 
taking  into  account— 
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(A)  United  States  competitiveness  in  the 
export  of  agricultural  commodities; 

(B)  United  States  participation  in  bilater- 
al and  multilateral  trade  negotiations; 

(C)  the  effects  of  exchange  rate  fluctua- 
tions and  unfair  trading  practices  by  for- 
eign governments  that  limit  access  to  such 
foreign  markets; 

(D)  distribution,  financing,  and  other  re- 
quirements necessary  to  trade  in  nonmarket 
economies; 

(E)  the  differences  in  the  markets  of  de- 
veloped and  developing  coimtries  (including 
the  amount  of  outstanding  national  debt  of 
particular  countries);  and 

(F)  transportation  and  shipping  factors; 

(4)  design  strategies  to  make  the  United 
States  a  primary  and  dependable  supplier  of 
agricultural  commodities  in  the  world  market; 

(5)  estimate  the  level  of  expenditures  and 
the  impact  of  Federal  export  programs  on  ex- 
ports of  United  States  agricultural  commod- 
ities in  the  priority  markets  identified  under 
subsection  (d)  of  this  section;  and 

(6)  consider  such  other  factors  as  the  Secre- 
tary determines  appropriate. 

(d)  Establishment  of  priority  markets 

(1)  Designation  of  growth  markets 

The  Secretary  shall  develop  a  list,  for  inclu- 
sion in  the  long-term  agricultural  trade  strat- 
egy developed  under  subsection  (a)  of  this 
section,  of  not  less  than  15  countries  (or 
groups  of  coimtries)  that  are  most  likely  to 
emerge  as  growth  markets  for  United  States 
agricultural  commodities  during  the  3-  and  6- 
fiscal  year  periods  beginning  on  October  1, 
1991. 

(2)  Priority  for  growth  markets 

The  Secretary  shall  designate  countries 
identified  on  the  list  developed  under  para- 
graph (1)  as  priority  markets  for  Federal  pro- 
grams designed  to  promote  the  export  of 
United  States  agricultural  commodities  (other 
than  those  programs  designed  to  provide  food 
assistance  under  the  Agricultural  Trade  De- 
velopment and  Assistance  Act  of  1954  (as 
amended)  [7  U.S.C.  1691  et  seqj  and  the  pro- 
gram under  section  5651  of  this  title). 

(3)  Establishment  of  market  plans 

The  Secretary  shall  develop  individual 
market  plans  for  each  priority  market  desig- 
nated under  paragraph  (2).  Each  such  market 
plan  shall  set  forth— 

(A)  the  trade  goals  for  the  desired  levels 
of  agricultural  exports  from  the  United 
States  to  each  priority  market;  and 

(B)  specific  plans  to  assist  in  the  export  of 
United  States  agricultural  commodities  to, 
and  develop  markets  for  such  commodities 
in,  each  priority  market  through  Federal 
programs  designed  to  promote  the  export  of 
such  commodities. 

(e)  Review  of  strategy 

Not  less  than  once  every  3  years,  the  Secre- 
tary shall  review  the  agricultural  trade  per- 
formance of  the  United  States  based  on  the  ap- 
plicable long  term  agricultural  trade  strategy. 


(f)  Confidentiality 

The  Secretary  may  determine  that  part  of 
the  agricultural  trade  strategy  prepared  under 
this  section  shall  not  be  released  to  the  general 
public  if- 

(1)  the  Secretary  determines  that  the  re- 
lease of  such  information  would  disadvantage 
the  United  States  in  international  trade  nego- 
tiations or  with  respect  to  its  competitors  in 
specific  foreign  markets;  or 

(2)  the  Secretary  determines  that  any  such 
information  is  determined  to  be  confidential 
business  information. 

(g)  Information 

Nothing  in  this  section  shall  be  construed  to 
authorize  the  withholding  of  information  from 
Congress. 

(h)  Termination 

The  provisions  of  this  section  shall  be  effec- 
tive for  the  period  beginning  January  1,  1991, 
and  ending  December  31, 1995. 

(Pub.  L.  95-501,  title  I,  §  103,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3670,  and  amended  Pub.  L.  102-237,  title 
III,  §  308,  Dec.  13,  1991,  105  Stat.  1856.) 

References  in  Text 

The  Agricultural  Trade  Development  and  Assistance 
Act  of  1954,  referred  to  in  subsec.  (d)(2),  is  act  July  10, 
1954,  ch.  469,  68  Stat.  454.  as  amended,  which  is  classi- 
fied generally  to  chapter  41  (§1691  et  seq.)  of  this 
title.  For  complete  classification  of  this  Act  to  the 
Code,  see  Short  Title  note  set  out  under  section  1691 
of  this  title  and  Tables. 

Amendments 

1991— Subsec.  (d)(2).  Pub.  L.  102-237  inserted  a  clos- 
ing parenthesis  before  period  at  end. 

Use  of  Department  of  Agriculture  Programs  for 
Promotion  of  V^ood  and  Processed  Wood  Products 

Section  4404  of  Pub.  L.  100-418  provided  that:  "The 
Secretary  of  Agriculture  shall  actively  use  Depart- 
ment of  Agriculture  concessional  programs  and  export 
credit  guarantee  programs  to  promote  the  export  of 
wood  and  processed  wood  products." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5711  of  this 
title. 

§  5604.  Preservation  of  traditional  markets 

The  Secretary  shall,  in  implementing  pro- 
grams of  the  Department  of  Agriculture  intend- 
ed to  encourage  or  assist  exports  of  agricultural 
commodities,  seek  to  preserve  traditional  mar- 
kets for  United  States  agricultural  commod- 
ities. 

(Pub.  L.  95-501,  title  I,  §  104,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3672.) 

§  5605.  Independence  of  authorities 

Each  authority  granted  under  this  chapter 
shall  be  in  addition  to,  and  not  in  lieu  of,  any 
authority  granted  to  the  Secretary  or  the  Com- 
modity Credit  Corporation  under  any  other 
provision  of  law. 
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(Pub.  L.  95-501,  title  I,  §  105.  as  added  Pub.  L. 
101-624.  title  XV,  §1531,  Nov.  28.  1990,  104 
Stat.  3672.) 

SUBCHAPTER  II-AGRICULTURAL 
EXPORT  PROGRAMS 

Part  A— Programs 
§  5621.  Direct  credit  sales  program 

(a)  Short-term  program 

To  promote  the  sale  of  agricultural  commod- 
ities, the  Commodity  Credit  Corporation  may 
finance  the  commercial  export  sale  of  such 
commodities  from  privately  owned  stocks  on 
credit  terms  for  not  to  exceed  a  3-year  period. 

(b)  Intermediate-term  program 

Subject  to  subsection  (c)  of  this  section,  to 
promote  the  sale  of  agricultural  commodities 
the  Commodity  Credit  Corporation  may  fi- 
nance the  commercial  export  sales  of  agricul- 
tural commodities  from  privately  owned  stocks 
on  credit  terms  for  a  period  of  not  less  than  3 
years  nor  in  excess  of  10  years  in  a  manner  that 
will  directly  benefit  United  States  agricultural 
producers. 

(c)  Determinations 

The  Commodity  Credit  Corporation  shall  not 
finance  an  export  sale  under  subsection  (b)  of 
this  section  unless  the  Secretary  determines 
that  such  sale  will— 

(1)  develop,  expand,  or  maintain  the  im- 
porting country  as  a  foreign  market,  on  a 
long-term  basis,  for  the  commercial  sale  and 
export  of  United  States  agricultural  commod- 
ities, without  displacing  normal  commercial 
sales; 

(2)  improve  the  capability  of  the  importing 
country  to  purchase  and  use,  on  a  long-term 
basis.  United  States  agricultural  conmiodities; 
or 

(3)  otherwise  promote  the  export  of  United 
States  agricultural  commodities. 

(d)  Use  of  program 

(1)  General  uses 

The  Commodity  Credit  Corporation  may 
use  export  sales  financing  authorized  under 
this  section— 

(A)  to  increase  exports  of  agricultural 
commodities; 

(B)  to  compete  against  foreign  agricultur- 
al  exports; 

(C)  to  assist  countries,  particularly  devel- 
oping countries,  in  meeting  their  food  and 
fiber  needs;  and 

(D)  for  such  other  purposes  as  the  Secre- 
tary determines  appropriate  consistent  with 
the  provisions  of  subsection  (c)  of  this  sec- 
tion. 

(2)  General  restrictions 

Export  sales  financing  authorized  under 
this  section  shall  not  be  used  for  foreign  aid, 
foreign  policy,  or  debt  rescheduling  purposes. 
The  provisions  of  the  cargo  preference  laws 
shall  not  apply  to  export  sales  financed  under 
this  section. 


(e)  Terms  of  credit  assistance 

Any  contract  for  the  financing  of  exports  by 
the  Commodity  Credit  Corporation  under  this 
section  shall  include— 

(Da  requirement  that  repajrment  shall  be 
made  in  dollars  with  interest  accruing  there- 
on as  determined  appropriate  by  the  Secre- 
tary; and 

(2)  a  requirement,  if  the  Secretary  deter- 
mines such  requirement  appropriate  to  pro- 
tect the  interests  of  the  United  States,  that 
an  initial  pajmaent  be  made  by  the  purchaser 
at  the  time  of  sale  or  shipment  of  the  agricul- 
tural conmiodity  that  is  subject  to  the  con- 
tract. 

(Pub.  L.  95-501,  title  II,  §  201,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3672.) 

References  in  Text 

The  cargo  preference  laws,  referred  to  in  subsec. 
(d)(2),  include  act  Mar.  26,  1934,  ch.  90,  48  Stat.  500, 
and  act  Aug.  26,  1954,  ch.  936,  68  Stat.  832,  which  are 
classified  to  sections  1241-1  and  1241,  respectively,  of 
Title  46,  Appendix,  Shipping. 

Prior  Provisions 

A  prior  section  201  of  Pub.  L.  95-501  enacted  section 
1707b  of  this  title  prior  to  the  complete  revision  of 
Pub.  L,  95-501  by  Pub.  L.  101-624. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5625,  5641. 
5661,  5662  of  this  title. 

§  5622.  Export  credit  guarantee  program 

(a)  Short-term  credit  guarantees 

The  Commodity  Credit  Corporation  may 
guarantee  the  repayment  of  credit  made  avail- 
able to  finance  commercial  export  sales  of  agri- 
cultural commodities  from  privately  owned 
stocks  on  credit  terms  that  do  not  exceed  a  3- 
year  period. 

(b)  Intermediate-term  credit  guarantees 

Subject  to  the  provisions  of  subsection  (c)  of 
this  section,  the  Commodity  Credit  Corporation 
may  guarantee  the  repayment  of  credit  made 
available  by  financial  institutions  in  the  United 
States  to  finance  commercial  export  sales  of  ag- 
ricultural commodities  from  privately  owned 
stocks  on  credit  terms  that  are  for  not  less  than 
a  3-year  period  nor  for  more  than  a  10-year 
period  in  a  manner  that  will  directly  benefit 
United  States  agricultural  producers. 

(c)  Required  determinations 

The  Commodity  Credit  Corporation  shall  not 
guarantee  under  subsection  (b)  of  this  section 
the  repayment  of  credit  made  available  to  fi- 
nance an  export  sale  imless  the  Secretary  de- 
termines that  such  sale  will— 

(1)  develop,  expand,  or  maintain  the  im- 
porting country  as  a  foreign  market,  on  a 
long-term  basis,  for  the  commercial  sale  and 
export  of  United  States  agricultural  commod- 
ities, without  displacing  normal  commercial 
sales; 

(2)  improve  the  capability  of  the  importing 
country  to  purchase  and  use,  on  a  long-term 
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basis.  United  States  agricultural  commodities; 
or 

(3)  otherwise  promote  the  export  of  United 
States  agricultural  commodities. 

(d)  Purpose  of  program 

The  Commodity  Credit  Corporation  may  use 
export  credit  guarantees  authorized  imder  this 
section— 

(1)  to  increase  exports  of  agricultural  com- 
modities; 

(2)  to  compete  against  foreign  agricultural 
exports; 

(3)  to  assist  coimtries.  particularly  develop- 
ing countries,  in  meeting  their  food  and  fiber 
needs;  and 

(4)  for  such  other  purposes  as  the  Secretary 
determines  appropriate,  consistent  with  the 
provisions  of  subsection  (c)  of  this  section. 

(e)  Restrictions  on  use  of  credit  guarantees 

Export  credit  guarantees  authorized  by  this 
section  shall  not  be  used  for  foreign  aid,  foreign 
policy,  or  debt  rescheduling  purposes.  The  pro- 
visions of  the  cargo  preference  laws  shall  not 
apply  to  export  sales  with  respect  to  which 
credit  is  guaranteed  under  this  section. 

(f)  Restrictions 

The  Conmiodity  Credit  Corporation  shall  not 
make  credit  guarantees  available  in  connection 
with  sales  of  agricultural  commodities  to  any 
country  that  the  Secretary  determines  cannot 
adequately  service  the  debt  associated  with 
such  sale. 

(g)  Terms 

Export  credit  guarantees  issued  pursuant  to 
this  section  shall  contain  such  terms  and  condi- 
tions as  the  Commodity  Credit  Corporation  de- 
termines to  be  necessary, 
(h)  Foreign  agricultural  components 

The  Commodity  Credit  Corporation  shall  fi- 
nance or  guarantee  under  this  section  only 
United  States  agricultural  commodities.  The 
Commodity  Credit  Corporation  shall  not  fi- 
nance or  guarantee  under  this  section  the  value 
of  any  foreign  agricultural  component, 
(i)  Ineligibility  of  financial  institutions 

A  financial  institution  shall  be  ineligible  to 
receive  an  assignment  of  a  credit  guarantee 
issued  by  the  Commodity  Credit  Corporation 
under  this  section  tf  it  is  determined  by  the 
Corporation,  at  the  time  of  the  assignment, 
that  such  financial  institution— 

(1)  is  not  in  a  sound  financial  condition; 

(2)  is  the  financial  institution  issuing  the 
letter  of  credit  or  a  subsidiary  of  such  institu- 
tion; or 

(3)  is  owned  or  controlled  by  an  entity  that 
owns  or  controls  that  financial  institution  is- 
suing the  letter  of  credit. 

(j)  Conditions  for  fish  and  processed  fish  products 

In  making  available  any  guarantees  of  credit 
under  this  section  in  connection  with  sales  of 
fish  and  processed  fish  products,  the  Secretary 
shall  make  such  guarantees  available  under 
terms  and  conditions  that  are  comparable  to 
the  terms  and  conditions  that  apply  to  guaran- 
tees provided  with  respect  to  sales  of  other  agri- 
cultural commodities  under  this  section. 


(Pub.  L.  95-501,  title  II,  §  202,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3673,  and  amended  Pub.  L.  102-237,  title 
III,  §  334,  Dec.  13, 1991, 105  Stat.  1859.) 

References  in  Text 

The  cargo  preference  laws,  referred  to  in  subsec.  (e), 
include  act  Mar.  26,  1934,  ch.  90,  48  Stat.  500,  and  act 
Aug.  26, 1954,  ch.  936,  68  Stat.  832,  which  are  classified 
to  sections  1241-1  and  1241,  respectively,  of  Title  46, 
Appendix,  Shipping. 

Prior  Provisions 

A  prior  section  202  of  Pub.  L.  95-501  enacted  section 
1707c  of  this  title  prior  to  the  complete  revision  of 
Pub.  L.  95-501  by  Pub.  L.  101-624. 

Amendisents 

1991~Subsec.  (i).  Pub.  L.  102-237  substituted  "issued 
by  the  Commodity  Credit  Corporation  imder  this  sec- 
tion if  it  is  determined  by  the  Corporation,  at  the  time 
of  the  assignment,  that"  for  "or  proceeds  payable 
under  a  credit  guarantee  issued  by  the  Commodity 
Credit  Corporation  under  this  section  if  it  is  deter- 
mined by  the  Corporation  that**. 

Promotion  of  Agricultural  Exports  to  Emerging 
Democracies 

Section  1542  of  title  XV  of  Pub.  L.  101-624,  as 
amended  by  Pub.  L.  102-237.  title  III,  §  338.  Dec.  13, 
1991, 105  Stat.  1859,  provided  that: 

"(a)  Guarantees  To  Be  Made  Available.— The  Com- 
modity Credit  Corporation,  for  the  fiscal  years  1991 
through  1995  shall  make  available  not  less  than 
$1,000,000,000  of  export  credit  guarantees  for  exports 
to  emerging  democracies  under  section  202  of  the  Agri- 
cultural Trade  Act  of  1978  [7  U.S.C.  56223,  in  addition 
to  the  amounts  required  under  section  211  of  that  Act 
[7  U.S.C.  5641]  for  such  program. 

"(b)  IMFROVEBIENT  OF  FACILITIES.— A  portion  of  such 
export  credit  guarantees  shall  be  made  available  for 
the  establishment  or  improvement  by  United  States 
persons  of  facilities  in  emerging  democracies  to  im- 
prove handling,  marketing,  processing,  storage,  or  dis- 
tribution of  imported  agricultural  commodities  and 
products  thereof  if  the  Secretary  of  Agriculture  deter- 
mines that  such  guarantees  will  primarily  promote  the 
export  of  United  States  agricultural  commodities  (as 
defined  in  section  101(6)  [102(7)3  of  the  Agricultural 
Trade  Act  of  1978  [7  U.S.C.  5602(7)3).  The  Commodity 
Credit  Corporation  shall  give  priority  under  this  sub- 
section to  opportimities  or  projects  identified  under 
subsection  (d). 

"(c)  Consultations.— Before  the  authority  under 
this  section  is  exercised,  the  Secretary  of  Agriculture 
shall  consult  with  exporters  of  United  States  agricul- 
tural commodities  (as  defined  in  section  101(6) 
[102(7)3  of  the  Agricultural  Trade  Act  of  1978  [7 
U.S.C.  5602(7)3),  nongovernmental  experts,  and  other 
Federal  Government  agencies  in  order  to  ensure  that 
facilities  in  an  emerging  democracy  for  which  financ- 
ing is  guaranteed  under  paragraph  (1)(B)  do  not  pri- 
marily benefit  countries  which  are  in  close  geographic 
proximity  to  that  emerging  democracy. 

"(d)  E  (KiKA)  DE  LA  Garza  Agricultural  Fellowship 
Program.— The  Secretary  of  Agriculture  (hereafter  in 
this  section  referred  to  as  the  'Secretary')  shall  estab- 
lish a  program,  to  be  known  as  the  'E  (Kika)  de  la 
Garza  Agricultural  Fellowship  Program*,  to  develop 
agricultural  markets  in  emerging  democracies  and  to 
promote  cooperation  and  exchange  of  information  be- 
tween agricultural  institutions  and  agribusinesses  in 
the  United  States  and  the  Soviet  Union,  as  follows: 
"(1)  Development  of  agricxtltural  systems.— 
"(A)  In  general.— 

"(i)  Establishment  of  program.— For  each  of 
the  fiscal  years  1991  through  1995.  the  Secretary 
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of  Agriculture  (hereafter  in  this  section  referred 
to  as  the  'Secretary'),  in  order  to  develop,  main- 
tain, or  expand  markets  for  United  States  agri- 
cultural exports,  is  directed  to  make  avaUable  to 
emerging  democracies  the  expertise  of  the 
United  States  to  make  assessments  of  the  food 
and  rural  business  systems  needs  of  such  democ- 
racies, make  recommendations  on  measures  nec- 
essary to  enhance  the  effectiveness  of  those  sys- 
tems, and  identify  specific  opportunities  and 
projects  to  enhance  the  effectiveness  of  those 
systems. 

"(ii)  Extent  op  program.— The  Secretary  shall 
implement  this  paragn^h  with  respect  to  at 
least  3  emerging  democracies  in  each  fiscal  year. 
"(B)  ExpiaiTS  PROM  THE  UNITED  STATES.— The  Sec- 
retary shall  Implement  the  requirements  of  sub- 
paragraph (A)— 

"(i)  by  providing  assistance  to  teams  consisting 
primarily  of  agricultural  consultants  and  govern- 
ment officials  expert  in  assessing  the  food  and 
rural  business  systems  of  other  coimtries  to 
enable  such  teams  to  conduct  the  assessments, 
make  the  recommendations,  and  identify  the  op- 
port\mities  and  projects  specified  in  subpara- 
graph (A)  in  emerging  democracies; 

"(ii)  by  providing  necessary  subsistence  ex- 
penses in  the  United  States  and  necessary  trans- 
portation expenses  by  individuals  designated  by 
emerging  democracies  to  enable  such  individuals 
to  consult  with  food  and  rural  business  system 
experts  in  the  United  States  to  enhance  such 
systems  of  such  emerging  democracies;  and 

"(iii)  by  providing  for  necessary  subsistence  ex- 
penses in  emerging  democracies  and  necessary 
transportation  expenses  of  United  States  agricul- 
tural producers  and  other  individuals  knowledge- 
able in  agricultural  and  agribusiness  matters  to 
assist  in  transferring  their  knowledge  and  exper- 
tise to  entities  in  emerging  democracies. 
"(C)  CosT-SHARiNG.— The  Secretary  shall  encour- 
age the  nongovernmental  experts  described  tn  sub- 
paragraph (B)  to  share  the  costs  of,  and  otherwise 
assist  in,  the  participation  of  such  experts  in  the 
program  under  this  paragraph. 

"(D)  Technical  assistance.— The  Secretary  is 
authorized  to  provide  technical  assistance  to  im- 
plement the  recommendations,  or  in  connection 
with  the  opportunities  or  projects  identified, 
under  subparagraph  (A). 

"(E)  Reports  to  secretary.— A  team  that  re- 
ceives assistance  under  subparagraph  (B)  shall  pre- 
pare such  reports  as  the  Secretary  may  designate. 
"(F)  Report  to  congress.— The  Secretary  shall 
annually  submit  to  the  Committee  on  Agriculture, 
Nutrition,  and  Forestry  of  the  Senate  and  the 
Committee  on  Agriculture  and  the  Committee  on 
Foreign  Affairs  of  the  House  of  Representatives,  a 
report  simunarizing  the  activities  carried  out 
under  this  paragraph,  including  a  sununary  of  the 
assessments  and  recommendations  prepared  imder 
this  paragraph,  and  the  Secretary  shall  also  make 
the  assessments  and  recommendations  available  to 
the  public. 

"(G)  Advisory  committee.— To  provide  the  Sec- 
retary with  information  that  may  be  useful  to  the 
Secretary  in  carrying  out  the  provisions  of  this 
paragraph,  the  Secretary  shall  establish  an  adviso- 
ry committee  composed  of  representatives  of  the 
various  sectors  of  the  food  and  rural  business  sys- 
tems of  the  United  States. 

"(H)  Use  op  ccc— The  Secretary  shall  implement 
this  paragraph  through  the  funds  and  facilities  of 
the  Commodity  Credit  Corporation.  The  authority 
provided  under  this  paragraph  shall  be  in  addition 
to  and  not  in  place  of  any  other  authority  of  the 
Secretary  or  the  Commodity  Credit  Corporation. 

"(I)  Level  op  assistance.— The  Secretary  shall 
provide  assistance  imder  this  paragraph  of  not 
more  than  $10,000,000  in  any  fiscal  year. 


"(2)  Agricultural  inpormation  program.— 

"(A)  Establishment  op  program.— The  Secretary 
shall  establish  a  program,  administered  to  comple- 
ment the  emerging  democracies  export  promotion 
program  developed  imder  this  section,  to  initiate 
and  develop  collaboration  between  the  United 
States  Department  of  Agriculture,  United  States 
agribusinesses,  and  appropriate  agricultural  insti- 
tutions in  the  Soviet  Union  in  order  to  promote 
the  exchange  of  information  and  resources  that 
will  make  a  long-term  contribution  to  the  estab- 
lishment of  a  free  market  food  production  and  dis- 
tribution system  in  the  Soviet  Union  and  the  en- 
hancement of  agricultural  trade  with  the  United 
States. 

"(B)  Implementation.— The  Secretary  shall  draw 
on  the  Department  of  Agriculture's  experience  to 
design,  implement,  and  evaluate,  on  a  cost-sharing 
basis  with  cooperating  agricultural  institutions,  a 
program  to— 

"(i)  compile,  through  contacts  with  the  Gov- 
ernment of  the  Soviet  Union  and  private  sector 
officials  in  the  Soviet  Union,  a  list  of  their  agri- 
cultural institutions,  including  the  location,  ca- 
pabilities, and  needs  of  the  institutions; 

"(ii)  make  such  information  available  through 
an  appropriate  agency  of  the  Department  of  Ag- 
riculture to  agribusinesses  and  agricultural  insti- 
tutions in  the  United  States  and  other  agencies 
of  the  United  States  Crovemment;  and 
"(iii)  carry  out  a  program— 

"(I)  to  review  available  agricultural  informa- 
tion resources,  to  determine  which  would  be 
useful  for  the  purposes  of  this  program; 

"(II)  to  arrange  for  the  exchange  of  persons 
associated  with  such  agricultural  institutions 
and  agribusinesses  with  experience  or  interest 
in  the  areas  of  need  identified  in  clause  (i);  and 
"(III)  to  help  establish  contacts  between  ag- 
ricultural entrepreneurs  and  businesses  in  the 
United  States  and  the  Soviet  Union,  which 
may  include  individuals  and  entities  participat- 
ing in  the  program  established  under  para- 
graph (1),  to  facilitate  cooperation  and  joint 
enterprises. 
"(C)  Consultation  and  coordination.— The  Sec- 
retary shall  consult  and  coordinate  with  the  Secre- 
tary of  State  and  the  Agency  for  International  De- 
velopment in  the  formulation  and  implementation 
of  this  program  in  conjunction  with  overall  assist- 
ance to  the  Soviet  Union. 

"(D)  Depinition.— For  the  purposes  of  this  sub- 
section, the  term  'Soviet  Union'  means  the  Soviet 
Union,  its  successor  entities,  or  any  of  the  individ- 
ual republics  of  the  Soviet  Union. 

"(E)  Authorization  por  appropriations.— There 
are  authorized  to  be  appropriated  such  sums  as 
may  be  necessary  to  carry  out  the  program  estab- 
lished imder  this  paragraph. 
"(e)  Foreign  Debt  Burdens.— 

"(1)  Efpect  op  credits.— In  carrying  out  the  pro- 
gram described  in  subsection  (a),  the  Secretary  of 
Agriculture  shall  ensure  that  the  credits  for  which 
repasmient  is  guaranteed  under  subsection  (a)  do  not 
negatively  affect  the  political  and  economic  situa- 
tion in  emerging  democracies  by  excessively  adding 
to  the  foreign  debt  burdens  of  such  countries. 

"(2)  Consultation  and  report.— Not  later  than  6 
months  after  the  effective  date  of  this  title  [Nov.  28, 
1990],  and  not  later  than  the  end  of  each  6-month 
period  occurring  thereafter,  the  Secretary  of  Agri- 
culture, in  consultation  with  other  appropriate  Fed- 
eral departments,  shall  prepare  and  transmit  to  the 
Committee  on  Foreign  Affairs  and  the  Committee 
on  Agriculture  of  the  House  of  Representatives,  and 
the  Committee  on  Agricultiu^,  Nutrition,  and  For- 
estry of  the  Senate  a  report  to  assist  the  Congress  in 
assessing  the  extent  to  which  credits  for  which  re- 
payment is  guaranteed  under  subsection  (a)  meet 
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the  requirements  of  paragraph  (1).  The  report  shall 
include— 

"(A)  the  amount  and  allocation,  by  country,  of 
credit  guarantees  issued  under  subsection  (a); 

"(B)  the  aggregate  foreign  debt  burdens  of  coun- 
tries receiving  commodities  or  facilities  under  such 
credit  guarantees,  expressed  in  terms  of  debt  on 
account  of  agricultural  commodities  or  products 
thereof,  or  facilities  for  which  guarantees  may  be 
made  under  subsection  (a)(1)(B),  and  all  other 
debt; 

"(C)  the  activities  of  creditor  governments  and 
private  creditors  to  reschedule  or  reduce  payments 
due  on  existing  debt  owed  to  such  creditors  by  a 
country  in  cases  where  such  country  has  been 
unable  to  fully  meet  its  debt  obligations;  and 
"(D)  an  analysis  of— 

"(i)  the  economic  effects  of  the  foreign  debt 
burden  of  each  recipient  country,  and  in  particu- 
lar the  economic  effects  on  each  recipient  coun- 
try of  the  credits  for  which  repajnnent  is  guaran- 
teed under  subsection  (a);  and 

"(ii)  the  relationship  between  any  negative  eco- 
nomic effects  on  any  recipient  country  caused  by 
its  overall  foreign  debt  burden  and  debt  incurred 
under  subsection  (a)  and  such  country's  political 
stabiUty. 
"(f)  Emerging  Democracy.— As  used  in  this  section, 
the  term  'emerging  democracy'  means  any  coimtry 
that,  as  determined  by  the  President,  is  taking  steps 
toward— 

"(1)  political  pluralism,  based  on  progress  toward 
free  and  fair  elections  and  a  multiparty  political 
system; 

"(2)  economic  reform,  based  on  progress  toward  a 
market-oriented  economy; 

"(3)  respect  for  internationally  recognized  human 
rights;  and 

"(4)  a  willingness  to  build  a  friendly  relationship 
with  the  United  States." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5625,  5641, 
5661.  5662  of  this  title. 

§  5623.  Market  promotion  program 

(a)  In  general 

The  Commodity  Credit  Corporation  shall  es- 
tablish and  carry  out  a  program  to  encourage 
the  development,  maintenance,  and  expansion 
of  commercial  export  markets  for  agricultural 
commodities  through  cost-share  assistance  to 
eligible  trade  organizations  that  implement  a 
foreign  market  development  program. 

(b)  Type  of  assistance 

Assistance  under  this  section  may  be  provided 
in  the  form  of  f imds  of,  or  commodities  owned 
by,  the  Commodity  Credit  Corporation,  as  de- 
termined appropriate  by  the  Secretary. 

(c)  Requirements  for  participation 

(1)  In  general 

To  be  eligible  for  cost-share  assistance 
under  this  section,  an  organization  shall— 

(A)  be  an  eligible  trade  organization; 

(B)  prepare  and  submit  a  marketing  plan 
to  the  Secretary  that  meets  the  guidelines 
governing  such  plans  established  by  the 
Secretary;  and 

(C)  meet  any  other  requirements  estab- 
lished by  the  Secretary. 

(2)  Priority  basis  for  export  assistance 

The  Secretary  shall  provide  export  assist- 
ance under  this  section  on  a  priority  basis  in 
the  case  of  an  unfair  trade  practice. 


(d)  Eligible  trade  organizations 

An  eligible  trade  organization  shall  be— 

(Da  United  States  agricultural  trade  orga- 
nization or  regional  State-related  organiza- 
tion that  promotes  the  export  and  sale  of  ag- 
ricultural commodities  and  that  does  not 
stand  to  profit  directly  from  specific  sales  of 
agricultural  commodities; 

(2)  a  cooperative  organization  or  State 
agency  that  promotes  the  sale  of  agricultural 
commodities;  or 

(3)  a  private  organization  that  promotes  the 
export  and  sale  of  agricultural  commodities  if 
the  Secretary  determines  that  such  organiza- 
tion would  significantly  contribute  to  United 
States  export  market  development. 

(e)  Approved  marketing  plan 

(1)  In  general 

A  marketing  plan  submitted  by  an  eligible 
trade  organization  under  this  section  shall  de- 
scribe the  advertising  or  other  market  orient- 
ed export  promotion  activities  to  be  carried 
out  by  the  eligible  trade  organization  with  re- 
spect to  which  assistance  under  this  section  is 
being  requested. 

(2)  Requirements 

To  be  approved  by  the  Secretary,  a  market- 
ing plan  submitted  xmder  this  subsection 
shall- 

(A)  specifically  describe  the  manner  in 
which  assistance  received  by  the  eligible 
trade  organization  in  conjunction  with 
f imds  and  services  provided  by  the  eligible 
trade  organization  will  be  expended  in  im- 
plementing the  marketing  plan; 

(B)  establish  specific  market  goals  to  be 
achieved  as  a  result  of  the  marketing  pro- 
motion program;  and 

(C)  contain  whatever  additional  require- 
ments are  determined  by  the  Secretary  to 
be  necessary. 

(3)  Amendments 

A  marketing  plan  may  be  amended  by  the 
eligible  trade  organization  at  any  time,  with 
the  approval  of  the  Secretary. 

(4)  Branded  promotion 

An  agreement  entered  into  imder  this  sec- 
tion may  provide  for  the  use  of  branded  ad- 
vertising to  promote  the  sale  of  agricultural 
commodities  in  a  foreign  country  under  such 
terms  and  conditions  as  may  be  established 
by  the  Secretary. 

(f)  Other  terms  and  conditions 

(1)  Multi-year  basis 

The  Secretary  may  provide  assistance  under 
this  section  on  a  multi-year  basis,  subject  to 
annual  review  by  the  Secretary  for  compli- 
ance with  the  approved  marketing  plan. 

(2)  Termination  of  assistance 

The  Secretary  may  terminate  any  assist- 
ance made,  or  to  be  made,  available  under 
this  section  if  the  Secretary  determines 
that— 
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(A)  the  eligible  trade  organization  is  not 
adhering  to  the  terms  and  conditions  of  the 
program  established  under  this  section; 

(B)  the  eligible  trade  organization  is  not 
implementing  the  approved  marketing  plan 
or  is  not  adequately  meeting  the  established 
goals  of  the  marketing  promotion  program; 

(C)  the  eligible  trade  organization  is  not 
adequately  contributing  its  own  resources 
to  the  marketing  promotion  program; 

(D)  the  unfair  trade  practice  that  was  the 
basis  of  the  provision  of  assistance  has  been 
discontinued  and  marketing  assistance  is  no 
longer  required  to  offset  its  effects;  or 

(E)  the  Secretary  determines  that  termi- 
nation of  assistance  in  a  particular  instance 
is  in  the  best  interests  of  the  program. 

(3)  Evaluations 

The  Secretary  shall  monitor  the  expendi- 
ture of  funds  received  under  this  section  by 
recipients  of  such  f imds.  The  Secretary  shall 
make  evaluations  of  such  expenditure,  includ- 
ing— 

(A)  an  evaluation  of  the  effectiveness  of 
the  program  in  developing  or  maintaining 
markets  for  United  States  agricultural  com- 
modities; 

(B)  an  evaluation  of  whether  assistance 
provided  under  this  section  is  necessary  to 
maintain  such  markets;  and 

(C)  a  thorough  accounting  of  the  expendi- 
ture of  such  funds  by  the  recipient. 

The  Secretary  shall  make  an  initial  evalua- 
tion of  expenditures  of  a  recipient  not  later 
than  15  months  after  the  initial  provision  of 
funds  to  the  recipient, 
(g)  Level  of  marketing  assistance 

(1)  In  general 

The  Secretary  shall  justify  in  writing  the 
level  of  assistance  provided  to  an  eligible 
trade  organization  under  the  program  under 
this  section  and  the  level  of  cost-sharing  re- 
quired of  such  organization. 

(2)  Limitation 

Assistance  provided  under  this  section  for 
activities  described  in  subsection  (e)(4)  of  this 
section  shall  not  exceed  50  percent  of  the  cost 
of  implementing  the  marketing  plan,  except 
that  the  Secretary  may  determine  not  to 
apply  such  limitation  in  the  case  of  agricul- 
tural commodities  with  respect  to  which 
there  has  been  a  favorable  decision  by  the 
United  States  Trade  Representative  under 
section  2411  of  title  19.  Criteria  for  determin- 
ing that  the  limitation  shall  not  apply  shall 
be  consistent  and  dociunented. 

(3)  Staged  reduction  in  assistance 

In  the  case  of  participants  that  received  as- 
sistance under  section  1736s  of  this  title  prior 
to  November  28,  1990,  and  with  respect  to 
which  assistance  imder  this  section  would  be 
limited  under  paragraph  (2),  any  such  reduc- 
tion in  assistance  shall  be  phased  down  in 
equal  increments  over  a  5-year  period. 

(Pub.  L.  95-501,  title  II,  §  203,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28.  1990,  104 
Stat.  3674,  and  amended  Pub.  L.  102-237,  title 
III,  §  309,  Dec.  13,  1991,  105  Stat.  1856.) 


References  in  Text 

Section  1736s  of  this  title,  referred  to  in  subsec. 
(g)(3),  was  repealed  by  Pub.  L.  101-624,  title  XV. 
§  1572(3),  Nov.  28,  1990, 104  Stat.  3702. 

Prior  Provisions 

A  prior  section  203  of  Pub.  L.  95-501  enacted  section 
1707d  of  this  title  prior  to  the  complete  revision  of 
Pub.  L.  95-501  by  Pub.  L.  101-624. 

Amendments 

1991— Subsec.  (g)(3).  Pub.  L.  102-237  substituted 
"November  28,  1990,"  for  "the  date  of  enactment  of 
this  Act". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5641,  5662  of 
this  title. 

§  5624.  Barter  of  agricultural  commodities 

(a)  In  general 

The  Secretary  or  the  Commodity  Credit  Cor- 
poration may  provide  eligible  commodities  in 
barter  for  foreign  products  under  such  terms 
and  conditions  as  the  Secretary  or  the  Corpora- 
tion shall  prescribe. 

(b)  Eligible  commodities 

Unless  otherwise  specified,  eligible  commod- 
ities shall  include— 

(1)  agricultural  commodities  acquired  by 
the  Commodity  Credit  Corporation  through 
price  support  operations;  and 

(2)  agricultural  commodities  acquired  by 
the  Secretary  or  the  Commodity  Credit  Cor- 
poration in  the  normal  course  of  business  and 
available  for  disposition. 

(c)  Barter  by  exporters  of  agricultural  commodities 

(1)  Purpose 

The  Secretary  or  the  Commodity  Credit 
Corporation  shall  encourage  exporters  of  ag- 
ricultural commodities  to  barter  such  com- 
modities for  foreign  products— 

(A)  to  acquire  such  foreign  products 
needed  by  such  exporters;  and 

(B)  to  develop,  maintain,  or  expand  for- 
eign marltets  for  United  States  agricultural 
exports. 

(2)  Eligible  activities 

The  Secretary  or  the  Commodity  Credit 
Corporation  may  provide  eligible  commodities 
to  exporters  to  assist  such  exporters  in  barter 
transactions. 

(3)  Technical  assistance 

The  Secretary  or  the  Commodity  Credit 
Corporation  shall  provide  technical  advice 
and  assistance  relating  to  the  barter  of  agri- 
cultural commodities  to  any  United  States  ex- 
porter who  requests  such  advice  or  assistance. 

(d)  Transfer  of  foreign  products  to  other  Government 

agencies 
The  Secretary  or  the  Commodity  Credit  Cor- 
poration may  transfer  any  foreign  products 
that  the  Secretary  or  such  Corporation  obtains 
through  barter  activities  to  other  Government 
agencies  if  the  Corporation  receives  assurances 
that  it  will  receive  full  reimbursement  from  the 
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agency  within  the  same  fiscal  year  in  which 
such  transfer  occurs. 

(e)  Corporation  authority  not  limited 

Nothing  contained  in  this  section  shall  limit 
the  authority  of  the  Commodity  Credit  Corpo- 
ration to  acquire,  hold,  or  dispose  of  such  for- 
eign materials  as  such  Corporation  determines 
appropriate  in  carrying  out  the  fimctions  and 
protecting  the  assets  of  the  Corporation. 

(f)  Prohibited  activities 

The  Secretary  or  the  Commodity  Credit  Cor- 
poration shall  take  reasonable  precautions  to 
prevent  the  misuse  of  eligible  commodities  in  a 
barter  or  exchange  program,  including  activi- 
ties that— 

(1)  displace  or  interfere  with  commercial 
sales  of  United  States  agricultural  commod- 
ities that  otherwise  might  be  made; 

(2)  unduly  disrupt  world  prices  of  agricul- 
tural commodities  or  the  normal  patterns  of 
commercial  trade  with  recipient  countries;  or 

(3)  permit  the  resale  or  transshipment  of  el- 
igible commodities  to  countries  other  than 
the  intended  recipient  country. 

(Pub.  L.  95-501,  title  II,  §  204,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3676,  and  amended  Pub.  L.  102-237,  title 
III,  §  320,  Dec.  13, 1991, 105  Stat.  1857.) 

Amendments 

1991— Subsec.  (d).  Pub.  L.  102-237  amended  heading 
and  substituted  "Government"  for  "government"  in 
text. 

§  5625.  Combination  of  programs 

The  Commodity  Credit  Corporation  may 
carry  out  a  program  imder  which  commercial 
export  credit  guarantees  available  imder  sec- 
tion 5622  of  this  title  are  combined  with  direct 
credits  from  the  Commodity  Credit  Corpora- 
tion under  section  5621  of  this  title  to  reduce 
the  effective  rate  of  interest  on  export  sales  of 
agricultural  commodities. 

(Pub.  L.  95-501,  title  II,  §  205,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3677.) 

Part  B— Implementation 

§  5641.  Funding  levels 

(a)  Direct  credit  programs 

The  Commodity  Credit  Corporation  may 
make  available  for  each  fiscal  year  such  fimds 
of  the  Commodity  Credit  Corporation  as  it  de- 
termines necessary  to  carry  out  any  direct 
credit  program  established  under  section  5621 
of  this  title. 

(b)  Export  credit  guarantee  programs 
(1)  Short-term  guarantees 

(A)  Minimum  amounts 

The  Conunodity  Credit  Corporation  shall 
make  available  for  each  of  the  fiscal  years 
1991  through  1995  not  less  than 
$5,000,000,000  in  credit  guarantees  under 
section  5622(a)  of  this  title. 

(B)  Limitation  on  origination  fee 

Notwithstanding  any  other  provision  of 
law,  the  Secretary  may  not  charge  an  origi- 


nation fee  with  respect  to  any  credit  guar- 
antee transaction  under  section  5622(a)  of 
this  title  in  excess  of  an  amount  equal  to 
one  percent  of  the  amoimt  of  credit  ex- 
tended under  the  transaction. 

(2)  Intermediate-term  credit  guarantees 

The  Commodity  Credit  Corporation  shall 
make  available  for  each  of  the  fiscal  years 
1991  through  1995  not  less  than  $500,000,000 
in  credit  guarantees  imder  section  5622(b)  of 
this  title. 

(c)  Marketing  promotion  programs 

The  Commodity  Credit  Corporation  or  the 
Secretary  shall  make  available  for  market  pro- 
motion activities  authorized  to  be  carried  out 
by  the  Commodity  Credit  Corporation  imder 
section  5623  of  this  title— 

(1)  in  addition  to  any  funds  that  may  be 
specifically  appropriated  to  implement  a 
market  development  program,  not  less  than 
$200,000,000  for  each  of  the  fiscal  years  1991 
through  1995  of  the  funds  of,  or  an  equal 
value  of  commodities  owned  by,  the  Commod- 
ity Credit  Corporation;  and 

(2)  any  funds  that  may  be  specifically  ap- 
propriated to  carry  out  a  marketing  promo- 
tion program  under  section  5623  of  this  title. 

(Pub.  L.  95-501,  title  II,  §  211,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3677.) 


SUBCHAPTER  III— RESPONSE  TO  UNFAIR 
TRADE  PRACTICES 

§  5651.  Export  enhancement  program 

(a)  In  general 

The  Commodity  Credit  Corporation  shall 
carry  out  in  accordance  with  this  section  a  pro- 
gram to  discourage  unfair  trade  practices  by 
making  United  States  agricultural  commodities 
competitive. 

(b)  Export  bonus 

(1)  In  general 

In  carrying  out  the  program  established 
under  this  section,  the  Commodity  Credit 
Corporation  may— 

(A)  make  agricultural  commodities,  ac- 
quired by  the  Commodity  Credit  Corpora- 
tion, available  to  exporters,  users,  proces- 
sors, or  foreign  purchasers  at  no  cost  either 
directly  or  through  the  issuance  of  com- 
modity certificates;  and 

(B)  make  cash  payments  to  exporters, 
users,  and  processors. 

(2)  Calculation  of  bonus  levels 

The  Commodity  Credit  Corporation  shall— 

(A)  maintain  an  established  procedure  for 
evaluating  program  bonus  requests,  with 
guidelines  for  determining  prevailing 
market  prices  for  targeted  commodities  and 
destinations  to  be  used  in  the  calculation  of 
acceptable  bonus  levels; 

(B)  use  a  clear  set  of  established  proce- 
dures for  measuring  transportation  and  in- 
cidental costs  to  be  used  in  the  calculation 
of  acceptable  bonus  levels  and  for  determin- 
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ing  the  amount  of  such  costs  actually  in- 
curred; and 

(C)  maintain  consistent  and  effective  con- 
trols and  procedures  for  auditing  and  re- 
viewing payment  of  bonuses  and  for  secur- 
ing refunds  where  appropriate. 

(3)  Disclosure  of  information 

The  Secretary  may,  notwithstanding  the 
provisions  of  section  552  of  title  5,  provide  for 
withholding  from  the  public  the  procedures 
and  guidelines  established  under  paragraphs 
(2)(A)  and  (B)  if  the  Secretary  determines 
that  release  of  such  information  would  ad- 
versely affect  the  operation  of  the  program. 
Nothing  in  this  paragraph  shall  be  construed 
to  authorize  the  withholding  of  information, 
including  such  procedures  and  guidelines, 
from  the  Congress. 

(4)  Competitive  disadvantage 

The  Secretary  shall  take  such  action  as  is 
necessary  to  ensure  that  equal  treatment  is 
provided  to  domestic  and  foreign  purchasers 
and  users  of  agricultural  commodities  in  any 
case  in  which  the  importation  of  a  manufac- 
tured product  made,  in  whole  or  in  part,  from 
a  commodity  made  available  for  export  under 
this  section  would  place  domestic  users  of  the 
commodity  at  a  competitive  disadvantage. 

(5)  Different  commodities 

The  Commodity  Credit  Corporation  may 
provide  to  an  exporter,  user,  or  processor,  or 
foreign  purchaser,  under  the  program  estab- 
lished under  this  section,  agricultural  com- 
modities of  a  Icind  different  than  the  agricul- 
tural commodity  involved  in  the  transaction 
for  which  assistance  under  this  section  is 
being  provided. 

(6)  Other  export  programs 

The  Commodity  Credit  Corporation  may 
provide  bonuses  under  this  section  in  con- 
junction with  other  export  promotion  pro- 
grams conducted  by  the  Secretary  or  the 
Commodity  Credit  Corporation. 

(7)  Avoidance  of  preferential  application 

When  using  the  authorities  of  this  section 
to  promote  the  exporting  of  wheat,  the  Secre- 
tary shall  make  reasonable  efforts  to  avoid 
giving  a  preference  to  one  class  of  wheat  dis- 
proportionately more  than  another  class. 

(8)  Displacement 

The  Secretary  shall  avoid  the  displacement 
of  usual  marketings  of  United  States  agricul- 
tural commodities  in  carrying  out  this  sec- 
tion. 

(c)  Priority  in  case  of  livestock 

In  the  case  of  proposals  for  bonuses  for  dairy 
cattle  or  other  appropriate  livestock,  the  Com- 
modity Credit  Corporation  shall  give  priority  to 
proposals  that  include,  in  connection  with  the 
purchase  of  the  livestock,  appropriate  herd 
management  training,  veterinary  services,  nu- 
tritional training,  and  other  technical  assist- 
ance necessary  for  the  adaptation  of  the  live- 
stock to  foreign  environments. 

(d)  Inapplicability  of  price  restrictions 

Any  price  restrictions  that  otherwise  may  be 
applicable  to  dispositions  of  agricultural  com- 


modities owned  by  the  Commodity  Credit  Cor- 
poration shall  not  apply  to  agricultural  com- 
modities provided  under  this  section. 

(e)  Funding  levels 

The  Commodity  Credit  Corporation  shall 
make  available  for  each  of  the  fiscal  years  1991 
through  1995  not  less  than  $500,000,000  of  the 
funds  or  commodities  of  the  Commodity  Credit 
Corporation  to  carry  out  the  program  estab- 
lished under  this  section. 

(f)  Effect  on  third  countries 

It  is  not  the  purpose  of  the  program  estab- 
lished under  this  section  to  affect  adversely  the 
exports  of  fairly  traded  agricultural  commod- 
ities. 

(Pub,  L.  95-501,  title  III,  §  301,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3678,  and  amended  Pub.  L.  102-237,  title 
III,  §  311,  Dec.  13,  1991,  105  Stat.  1856.) 

Prior  Provisions 

A  prior  section  301  of  Pub.  L.  95-501  amended  sec- 
tions 1761.  1762,  1764,  and  1765  of  this  title  prior  to 
the  complete  revision  of  Pub.  L.  95-501  by  Pub.  L. 
101-624. 

Amend»«ents 

1991— Subsecs.  (f),  (g).  Pub.  L.  102-237  redesignated 
subset  (g)  as  (f ). 

Section  Referred  to  in  Other  ^Sections 

This  section  is  referred  to  in  sections  5603,  5653, 
5661,  5662  of  this  title. 

§  5652.  Relief  from  unfair  trade  practices 

(a)  Use  of  programs 

(1)  In  general 

The  Secretary  may,  for  each  article  de- 
scribed in  paragraph  (2),  maite  available  some 
or  all  of  the  commercial  export  promotion 
programs  of  the  Department  of  Agriculture 
and  the  Commodity  Credit  Corporation  to 
help  mitigate  or  offset  the  effects  of  the 
unfair  trade  practice  serving  as  the  basis  for 
the  proceeding  described  in  paragraph  (2). 

(2)  Commodities  specified 

Paragraph  (1)  shall  apply  in  the  case  of  ar- 
ticles for  which  the  United  States  has  insti- 
tuted, under  any  international  trade  agree- 
ment, any  dispute  settlement  proceeding 
based  on  an  unfair  trade  practice  if  such  pro- 
ceeding has  been  prevented  from  progressing 
to  a  decision  by  the  refusal  of  the  party  main- 
taining the  unfair  trade  practice  to  permit 
the  proceeding  to  progress. 

(b)  Consultations  required 

For  any  article  described  in  subsection  (a)(2) 
of  this  section,  the  Secretary  shall— 

(1)  promptly  consult  with  representatives  of 
the  industry  producing  such  articles  and 
other  allied  groups  or  individuals  regarding 
specific  actions  or  the  development  of  an  inte- 
grated marh:eting  strategy  utilizing  some  or 
all  of  the  commercial  export  programs  of  the 
Department  of  Agriculture  and  the  Commodi- 
ty Credit  Corporation  to  help  mitigate  or 
offset  the  effects  of  the  unfair  trade  practice 
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identified  in  subsection  (a)(2)  of  this  section; 
and 

(2)  ascertain  and  take  into  account  the  in- 
dustry preference  for  the  practical  use  of 
available  commercial  export  promotion  pro- 
grams in  implementing  subsection  (a)(1)  of 
this  section. 

(Pub.  L.  95-501,  title  III.  §  302,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3680.) 

§  5653.  Equitable  treatment  of  high-value  and  value- 
added  United  States  agricultural  commodities 

In  the  case  of  any  program,  such  as  that  es- 
tablished under  section  5651  of  this  title,  oper- 
ated by  the  Secretary  or  the  Commodity  Credit 
Corporation  during  the  fiscal  years  1991 
through  1995,  for  the  purpose  of  discouraging 
unfair  trade  practices,  the  Secretary  shall  es- 
tablish as  an  objective  to  expend  annually  at 
least  25  percent  of  the  total  funds  available  (or 
25  percent  of  the  value  of  any  conunodities  em- 
ployed) for  program  activities  involving  the 
export  sales  of  high-value  agricultural  commod- 
ities and  value-added  products  of  United  States 
agricultural  commodities. 

(Pub.  L.  95-501,  title  III,  §  303,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3680.) 

SUBCHAPTER  IV-GENERAL  PROVISIONS 

Part  A— Program  Controls 

§  5661.  Program  controls  for  export  programs 

(a)  Arrival  certification 

With  respect  to  conunodities  or  other  assist- 
ance provided,  or  for  which  financing  or  credit 
guarantees  are  made  available,  under  the  pro- 
grams authorized  in  sections  5621,  5622,  and 
5651  of  this  title,  the  Commodity  Credit  Corpo- 
ration shall— 

(1)  require  the  exporter  to  maintain  records 
of  an  official  or  customary  commercial  nature 
or  other  documents  as  the  Secretary  may  re- 
quire, and  have  access  to  such  documents  or 
records  as  needed  to  verify  the  arrival  of  agri- 
cultural commodities  exported  in  connection 
with  such  programs  in  the  countries  that 
were  the  intended  destination  of  such  com- 
modities: and 

(2)  obtain  certification  from  the  seller  or 
exporter  of  record  of  such  commodities,  that 
there  were  no  corrupt  payments  or  extra 
sales  services,  or  other  items  extraneous  to 
the  transaction  provided,  financed,  or  guaran- 
teed in  connection  with  the  transaction,  and 
that  the  transaction  complied  with  applicable 
United  States  law. 

(b)  Diversion 

The  unauthorized  diversion  of  commodities 
imder  the  programs  authorized  in  sections  5621, 
5622,  and  5651  of  this  title  is  prohibited.  The 
Commodity  Credit  Corporation  shall  establish 
procedures  providing  for  the  annual  audit  of  a 
sufficient  nimiber  of  export  transactions  under 
such  programs  to  ensure  that  the  agricultural 
commodities  that  were  the  subject  of  such 
transactions  arrived  in  the  country  of  destina- 
tion as  provided  in  the  sales  agreement. 


(c)  Good  faith 

The  failure  of  an  exporter,  seller  or  other 
person  to  comply  with  the  provisions  of  this 
section  shall  not  affect  the  validity  of  any 
credit  guarantee  or  other  obligation  of  the 
Commodity  Credit  Corporation  imder  the  pro- 
grams under  this  chapter  with  respect  to  any 
exporter,  seller,  or  person  who  had  no  Imowl- 
edge  of  such  failure  to  comply  at  the  time  such 
exporter,  seller,  or  person  was  assigned  the 
credit  guarantee  or  at  the  time  the  Corporation 
entered  into  such  obligation. 

(Pub.  L.  95-501,  title  IV,  §  401,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3680.) 

Prior  Provisions 

A  prior  section  401  of  Pub.  L.  95-501  enacted  sec- 
tions 1765a  to  1765h  and  1769  of  this  title,  amended 
section  1766b  of  this  title,  and  redesignated  sections 
1762(d),  (f ),  and  1763,  as  sections  1766a  to  1766c  of  this 
title  prior  to  the  complete  revision  of  Pub.  L.  95-501 
by  Pub.  L.  101-624. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5664  of  this 
title. 

§  5662.  Compliance  provisions 

(a)  Records 

(1)  In  general 

In  the  administration  of  the  programs  es- 
tablished under  sections  5621,  5622,  5623,  and 
5651  of  this  title  the  Secretary  shall  require 
by  regulation  each  exporter  or  other  partici- 
pant under  the  program  to  maintain  all 
records  concerning  a  program  transaction  for 
a  period  of  not  to  exceed  5  years  after  com- 
pletion of  the  program  transaction,  and  to 
permit  the  Secretary  to  have  full  and  com- 
plete access,  for  such  5-year  period,  to  such 
records. 

(2)  Nonprogram  transactions 

The  Secretary  may  require  by  regulation  an 
exporter  or  other  participant  in  the  programs 
to  make  records  available  to  the  Secretary 
with  respect  to  non-program  transactions  if 
such  records  woiQd  pertain  directly  to  the 
review  of  program-related  transactions  under- 
tal^Lcn  by  such  exporter  or  participant,  as  de- 
termined by  the  Secretary. 

(3)  Confidentiality 

The  personally  identifiable  information 
contained  in  reports  under  subsection  (a)  of 
this  section  may  be  withheld  in  accordance 
with  section  552(b)(4)  of  title  5.  Any  officer  or 
employee  of  the  Department  of  Agriculture 
who  knowingly  discloses  confidential  informa- 
tion as  defined  by  section  1905  of  title  18 
shall  be  subject  to  section  1905  of  title  18. 
Nothing  in  this  subsection  shall  be  construed 
to  authorize  the  withholding  of  information 
from  Congress. 

(b)  Violation 

If  any  exporter,  assignee,  or  other  participant 
has  engaged  in  fraud  with  respect  to  the  pro- 
grams authorized  under  this  chapter,  or  has 
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otherwise  violated  program  requirements  under 
this  chapter,  the  Commodity  Credit  Corpora- 
tion may— 

(1)  hold  such  exporter,  assignee,  or  partici- 
pant liable  for  any  and  all  losses  to  the  Cor- 
poration resulting  from  such  fraud  or  viola- 
tion; 

(2)  require  a  refund  of  any  assistance  pro- 
vided to  such  exporter,  assignee,  or  partici- 
pant plus  interest,  as  determined  by  the  Sec- 
retary; and 

(3)  collect  liquidated  damages  from  such  ex- 
porter, assignee,  or  participant  in  an  amount 
determined  appropriate  by  the  Secretary. 

The  provisions  of  this  subsection  shall  be  with- 
out prejudice  to  any  other  remedy  that  is  avail- 
able under  any  other  provision  of  law. 

(c)  Suspension  and  debarment 

The  Commodity  Credit  Corporation  may  sus- 
pend or  debar  for  1  or  more  years  any  exporter, 
assignee,  or  other  participant  from  participa- 
tion in  one  or  more  of  the  programs  authorized 
by  this  chapter  if  the  Corporation  determines, 
after  opportunity  for  a  hearing,  that  such  ex- 
porter, assignee,  or  other  participant  has  violat- 
ed the  terms  and  conditions  of  the  program  or 
of  this  chapter  and  that  the  violation  is  of  such 
a  nature  as  to  warrant  suspension  or  debar- 
ment. 

(d)  False  certifications 

The  provisions  of  section  1001  of  title  18  shall 
apply  to  any  false  certifications  issued  under 
this  chapter. 

(Pub.  L.  95-501,  title  IV,  §  402.  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3681.) 

SiKJriON  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5664  of  this 
title. 

§  5663.  Departmental  administration  system 

(a)  In  general 

With  respect  to  each  commercial  export  pro- 
motion program  of  the  Department  of  Agricul- 
ture or  the  Commodity  Credit  Corporation,  the 
Secretary  shall— 

(1)  specify  by  regulation  the  criteria  used  to 
evaluate  and  approve  proposals  for  that  pro- 
gram; 

(2)  establish  a  centralized  system  to  permit 
the  Foreign  Agricultural  Service  to  provide 
the  history  and  current  status  of  any  propos- 
al; 

(3)  provide  for  regular  audits  of  program 
transactions  to  determine  compliance  with 
program  objectives  and  requirements;  and 

(4)  establish  criteria  to  evaluate  loans  eligi- 
ble for  guarantees  by  the  Commodity  Credit 
Corporation,  so  as  to  ensure  that  the  Corpo- 
ration does  not  assume  undue  risk  in  provid- 
ing such  guarantees. 

(b)  Accessibility  of  Information 

Information  pertaining  to  the  status  of  a  par- 
ticular proposal  shall  be  retrievable  within  the 
central  system  by  appropriate  categories,  as  de- 
termined appropriate  by  the  Secretary. 


(Pub.  L.  95-501,  title  IV,  §  403,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3682.) 

§  5664.  Regulations 

Not  later  than  180  days  after  November  28, 
1990,  the  Secretary  shall  issue  regulations  im- 
plementing the  provisions  of  this  chapter,  in- 
cluding specific  regulations  pertaining  to  pro- 
gram compliance  requirements  under  sections 
5661  and  5662  of  this  title. 

(Pub.  L.  95-501,  title  IV,  §  404,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3682,  and  amended  Pub.  L.  102-237,  title 
III,  §  312,  Dec.  13, 1991, 105  Stat.  1856.) 

AlCENDMENTS 

1991— Pub.  L.  102-237  substituted  "November  28, 
1990"  for  "the  date  of  enactment  of  this  Act". 

Part  B— Miscellaneous  Provisions 
§  5671.  Agricultural  embargo  protection 

(a)  Prerequisites;  scope  of  compensation 

Notwithstanding  any  other  provision  of  law, 
if— 

(1)  the  President  or  other  member  of  the 
executive  branch  of  the  Federal  Government 
causes  the  export  of  any  agricultural  com- 
modity to  any  country  or  area  of  the  world  to 
be  suspended  or  restricted  for  reasons  of  na- 
tional security  or  foreign  policy  imder  the 
Export  Administration  Act  of  1979  (50  U.S.C. 
App.  2401  et  seq.)  or  imder  any  other  provi- 
sion of  law; 

(2)  such  suspension  or  restriction  of  the 
export  of  such  agricultural  commodity  is  im- 
posed other  than  in  connection  with  a  suspen- 
sion or  restriction  of  all  exports  from  the 
United  States  to  such  country  or  area  of  the 
world;  and 

(3)  sales  of  such  agricultural  commodity  for 
export  from  the  United  States  to  such  coun- 
try or  area  of  the  world  during  the  year  pre- 
ceding the  year  in  which  the  suspension  or  re- 
striction is  imposed  exceeds  3  percent  of  the 
total  sales  of  such  commodity  for  export  from 
the  United  States  to  all  foreign  countries 
during  the  year  preceding  the  year  in  which 
the  suspension  or  restriction  is  in  effect; 

the  Secretary  shall  compensate  producers  of 
the  commodity  involved  by  making  payments 
available  to  such  producers,  as  provided  in  sub- 
section (b)  of  this  section. 

(b)  Amount  of  payments 

If  the  Secretary  makes  pasnnents  available  to 
producers  under  subsection  (a)  of  this  section, 
the  amount  of  such  payment  shall  be  deter- 
mined- 
CD  in  the  case  of  an  agricultural  commodity 
for  which  payments  are  authorized  to  be 
made  to  producers  under  Title  I  of  the  Agri- 
cultural Act  of  1949  (7  U.S.C.  1441  et  seq.),  by 
multiplying— 

(A)  the  farm  program  payment  yield  for 
the  producer  or  the  yield  established  for 
the  farm  for  the  commodity  involved;  by 
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(B)  the  crop  acreage  base  established  for 
the  commodity;  by 

(C)  the  amount  by  which  the  average 
market  price  per  unit  of  such  commodity  re- 
ceived by  producers  during  the  60-day 
period  immediately  following  the  date  of 
the  imposition  of  the  suspension  or  restric- 
tion is  less  than  100  percent  of  the  parity 
price  for  such  commodity,  as  determined  by 
the  Secretary  on  the  date  of  the  imposition 
of  the  suspension  or  restriction;  or 

(2)  in  the  case  of  other  agricultural  com- 
modities for  which  price  support  is  authorized 
for  producers  under  the  Agricultural  Act  of 
1949  (7  U.S.C.  1421  et  seq.),  by  multiplying 
the  amoimt  by  which  the  average  market 
price  per  unit  of  such  commodity  received  by 
the  producers  during  the  60-day  period  imme- 
diately following  the  date  of  the  imposition  of 
the  suspension  or  restriction  is  less  than  100 
percent  of  the  parity  price  for  such  commodi- 
ty, as  determined  by  the  Secretary  on  the 
date  of  the  imposition  of  the  suspension  or 
restriction,  by  the  quantity  of  such  commodi- 
ty sold  by  the  producer  during  the  period 
that  the  suspension  or  restriction  is  in  effect. 

(c)  Time  for  payments 

Payments  under  paragraph  (1)  of  subsection 
(b)  of  this  section  shall  be  made  for  each  mar- 
keting year  or  part  thereof  during  which  the 
suspension  or  restriction  is  in  effect  and  shall 
be  made  in  equal  amounts  at  90-day  intervals, 
beginning  90  days  after  the  date  of  the  imposi- 
tion of  the  suspension  or  restriction. 

(d)  Commodity  Credit  Corporation 

The  Secretary  shall  use  the  Commodity 
Credit  Corporation  in  carrying  out  the  provi- 
sions of  this  section. 

(e)  Regulations 

The  Secretary  may  issue  such  regulations  as 
are  determined  necessary  to  carry  out  this  sec- 
tion. 

(Pub.  L.  95-501,  title  IV,  §  411,  as  added  Pub.  L. 
101-624,  title  XV,  §1531.  Nov.  28,  1990,  104 
Stat.  3682.) 

References  in  Text 

The  Export  Administration  Act  of  1979,  referred  to 
in  subsec.  (a)(1),  is  Pub.  L.  96-72.  Sept.  29.  1979.  93 
Stat.  503,  as  amended,  which  is  classified  principally  to 
section  2401  et  seq.  of  the  Appendix  to  Title  50.  V7ar 
and  National  Defense.  For  complete  classification  of 
this  Act  to  the  Code,  see  Short  Title  note  set  out 
under  section  2401  of  the  Appendix  to  Title  50  and 
Tables. 

The  Agricultural  Act  of  1949.  referred  to  in  subsec. 
(b)(1).  (2).  is  act  Oct.  31. 1949.  ch.  792.  63  Stat.  1051.  as 
amended,  which  is  classified  principally  to  chapter 
35A  (§  1421  et  seq.)  of  this  title.  Title  I  of  the  Act  is 
classified  generally  to  subchapter  11  (§  1441  et  seq.)  of 
chapter  35A  of  this  title.  For  complete  classification  of 
this  Act  to  the  Code,  see  Short  Title  note  set  out 
under  section  1421  of  this  title  and  Tables. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5672  of  this 
title. 


§5672.  Development  of  plans  to  alleviate  adverse 
impact  of  embargoes 

To  alleviate,  to  the  maximum  extent  possible, 
the  adverse  impact  on  farmers,  elevator  opera- 
tors, conunon  carriers,  and  exporters  of  agricul- 
tural commodities  of  the  President  or  other 
member  of  the  executive  branch  of  the  Federal 
Government  causing  the  export  of  any  agricul- 
tural commodity  to  any  country  or  area  of  the 
world  to  be  suspended  or  restricted,  the  Secre- 
tary of  Agriculture  shall— 

(1)  develop  a  comprehensive  contingency 
plan  that  shall  include— 

(A)  an  assessment  of  existing  farm  pro- 
grams with  a  view  to  determining  whether 
such  programs  are  sufficiently  flexible  to 
enable  the  Secretary  to  efficiently  and  ef- 
fectively offset  the  adverse  impact  of  such  a 
suspension  or  restriction  on  farmers,  eleva- 
tor operators,  common  carriers,  and  export- 
ers of  commodities  provided  for  under  such 
programs; 

(B)  an  evaluation  of  the  kinds  and  avail- 
ability of  information  needed  to  determine, 
on  an  emergency  basis,  the  extent  and  se- 
verity of  the  impact  of  such  a  suspension  or 
restriction  on  producers,  elevator  operators, 
common  carriers,  and  exporters;  and 

(C)  the  development  of  criteria  for  deter- 
mining the  extent,  if  any,  to  which  the 
impact  of  such  a  suspension  or  restriction 
should  be  offset  in  the  case  of  each  of  the 
sectors  referred  to  in  paragraph  (1)(B); 

(2)  for  any  suspension  or  restriction  for 
which  compensation  is  not  provided  under 
section  5671  of  this  title,  prepare  and  submit 
to  the  appropriate  Committees  of  Congress 
such  recommendations  for  changes  in  exist- 
ing agricultiu-al  programs,  or  for  new  pro- 
grams, as  the  Secretary  considers  necessary 
to  handle  effectively,  efficiently,  economical- 
ly, and  fairly  the  impact  of  any  such  suspen- 
sion or  restriction; 

(3)  for  any  suspension  or  restriction  for 
which  compensation  is  provided  under  section 
5671  of  this  title,  prepare  and  submit  to  the 
appropriate  Conmiittees  of  Congress  a  plan 
for  implementing  and  administering  section 
5671  of  this  title;  and 

(4)  require  the  Commodity  Credit  Corpora- 
tion, prior  to  such  Corporation  purchasing 
any  contracts  for  the  purpose  of  offsetting 
the  impact  of  a  commodity  suspension  or  re- 
striction, to— 

(A)  prepare  an  economic  justification  for 
each  commodity  involved  in  the  suspension 
or  restriction  to  determine  if  such  a  pur- 
chase is  necessary; 

(B)  estimate  any  suspension-  or  restric- 
tion-related benefits  and  detrimental  effects 
to  the  exporters,  and  use  both  estimates  in 
determining  the  extent,  if  any.  Federal  as- 
sistance is  needed;  and 

(C)  limit  its  purchases  to  only  those  tsrpes 
and  grades  of  commodities  suspended  or  re- 
stricted from  shipment  and  make  such  pur- 
chases at  prices  at  or  near  the  ciurent 
market  prices. 
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(Pub.  L.  95-501,  title  IV,  §  412.  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3684.) 

§  5673.  Contracting  authority  to  expand  agricultural 
export  markets 

(a)  In  general 

The  Secretary  may  contract  with  individuals 
for  services  to  be  performed  outside  the  United 
States  as  the  Secretary  determines  necessary  or 
appropriate  for  carrying  out  programs  and  ac- 
tivities to  maintain,  develop,  or  enhance  export 
markets  for  United  States  agricultural  com- 
modities and  products. 

(b)  Not  employees  of  United  States 

Individuals  referred  to  in  subsection  (a)  of 
this  section  shall  not  be  regarded  as  officers  or 
employees  of  the  United  States. 

(Pub.  L.  95-501,  title  IV,  §  413,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3685.) 

§  5674.  Trade  consultations  concerning  imports 

(a)  Consultation  between  agencies 

The  Secretary  shall  require  consultation  be- 
tween the  Administrator  of  the  Service  and  the 
heads  of  other  appropriate  agencies  and  offices 
of  the  Department  of  Agriculture,  including 
the  Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service,  prior  to  relaxing  or 
removing  any  restriction  on  the  importation  of 
any  agricultural  commodity  into  the  United 
States. 

(b)  Consultation  with  Trade  Representative 

The  Secretary  shall  consult  with  the  United 
States  Trade  Representative  prior  to  relaxing 
or  removing  any  restriction  on  the  importation 
of  any  agricultural  commodity  or  a  product 
thereof  into  the  United  States. 

(Pub.  L.  95-501,  title  IV,  §  414,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3685.) 

§  5675.  Technical  assistance  in  trade  negotiations 

The  Secretary  shall  provide  technical  services 
to  the  United  States  Trade  Representative  on 
matters  pertaining  to  agricultural  trade  and 
with  respect  to  international  negotiations  on 
issues  related  to  agricultural  trade. 

(Pub.  L.  95-501,  title  IV,  §  415,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3685.) 

§  5676.  Limitation  on  use  of  certain  export  promotion 
programs 

(a)  In  general 

The  Secretary  may  provide  that  a  person 
shall  be  ineligible  for  participation  in  an  export 
program  established  under  title  I  of  the  Agri- 
cultural Trade  Development  and  Assistance  Act 
of  1954  [7  U.S.C.  1701  et  seq.],  or  in  any  other 
export  credit,  credit  guarantee,  bonus,  or  other 
export  program  carried  out  through,  or  admin- 
istered by,  the  Commodity  Credit  Corporation 
or  carried  out  with  funds  made  available  pursu- 
ant to  section  612c  of  this  title  with  respect  to 


the  export  of  any  agricultural  commodity  or 
product  that  has  been  or  will  be  used  as  the 
basis  for  a  claim  of  a  refund,  as  drawback,  pur- 
suant to  section  1313(J)(2)  of  title  19,  of  any 
duty,  tax,  or  fee  imposed  under  Federal  law  on 
an  imported  commodity  or  product. 

(b)  Vegetable  oil 

A  person  shall  be  ineligible  for  participation 
in  any  of  the  export  programs  referred  to  in 
subsection  (a)  of  this  section  with  respect  to 
the  export  of  vegetable  oil  or  a  vegetable  oil 
product  that  has  been  or  will  be  used  as  the 
basis  for  a  claim  of  a  refund,  as  a  drawback, 
pursuant  to  section  1313  of  title  19,  of  any  duty, 
tax,  or  fee  imposed  under  Federal  law  on  an  im- 
ported commodity  or  product. 

(c)  CertiHcation 

If  the  Secretary  takes  action  under  the  au- 
thority granted  under  subsection  (a)  of  this  sec- 
tion, a  person  applying  to  export  any  agricul- 
tural commodity  under  the  export  programs  re- 
ferred to  in  subsection  (a)  of  this  section  shall 
certify  that  none  of  the  commodity  has  been  or 
will  be  used  as  the  basis  of  a  claim  for  any 
refund  specified  in  subsection  (a)  of  this  sec- 
tion, except  that  regardless  of  whether  the  Sec- 
retary takes  action  under  the  authority  granted 
under  subsection  (a)  of  this  section,  a  person 
applying  to  export  any  vegetable  oil  or  vegeta- 
ble oil  product  under  such  programs  shall  certi- 
fy that  none  of  the  vegetable  oil  or  vegetable 
oil  product  has  been  or  will  be  used  as  the  basis 
of  a  claim  for  any  refund  specified  in  subsection 
(b)  of  this  section. 

(d)  Regulations 

The  Secretary  shall  promulgate  regulations 
to  carry  out  this  section. 

(e)  Applicability 

This  section  shall  not  apply  to  quantities  of 
agricultural  commodities  and  products  with  re- 
spect to  which  an  exporter  has  entered  into  a 
contract,  prior  to  November  28,  1990,  for  an 
export  sale. 

(Pub.  L.  95-501,  title  IV,  §  416,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3685,  and  amended  Pub.  L.  102-237,  title 
III,  §  313,  Dec.  13,  1991,  105  Stat.  1856.) 

References  in  Text 

The  Agricultural  Trade  Development  and  Assistance 
Act  of  1954,  referred  to  in  subsec.  (a),  is  act  July  10, 
1954,  ch.  469,  68  Stat.  454,  as  amended.  Title  I  of  the 
Act  is  classified  generally  to  subchapter  II  (§1701  et 
seq.)  of  chapter  41  of  this  title.  For  complete  classifi- 
cation of  this  Act  to  the  Code,  see  Short  Title  note  set 
out  under  section  1691  of  this  title  and  Tables, 

Amendments 

1991— Subsec.  (e).  Pub.  L.  102-237  substituted  "No- 
vember 28,  1990"  for  "the  effective  date  of  this  sec- 
tion". 
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SUBCHAPTER  V— FOREIGN 
AGRICULTURAL  SERVICE 

§  5691.  Under  Secretary  for  International  Affairs  and 
Commodity  Progrrams 

There  is  hereby  established  in  the  Depart- 
ment of  AgricvQtiire  the  position  of  Under  Sec- 
retary of  Agriculture  for  International  Affairs 
and  Commodity  Programs  to  be  appointed  by 
the  President,  by  and  with  the  advice  and  con- 
sent of  the  Senate.  The  Under  Secretary  of  Ag- 
riculture for  International  Affairs  and  Com- 
modity Programs  is  authorized  to  exercise  such 
functions  and  perform  such  duties  related  to 
foreign  agriculture  and  agricultural  stabiliza- 
tion and  conservation,  and  shall  perform  such 
other  duties,  as  may  be  required  by  law  or  pre- 
scribed by  the  Secretary  of  Agriculture. 

(Pub.  L.  95-501,  title  V,  §  501,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3686.) 

Prior  Provisions 

A  prior  section  501  of  Pub.  L.  95-501  enacted  section 
2211a  of  this  title,  amended  section  5314  of  Title  5, 
Government  Organization  and  Employees,  and  en- 
acted provisions  set  out  as  a  note  under  section  2211a 
of  this  title,  prior  to  the  complete  revision  of  Pub.  L. 
95-501  by  Pub.  L.  101-624. 

§  5692.  Administrator  of  Foreign  Agricultural  Service 

(a)  Establishment 

There  is  hereby  established  in  the  Depart- 
ment of  Agriculture  the  position  of  Administra- 
tor of  the  Foreign  Agricultural  Service. 

(b)  Duties 

The  Administrator  of  the  Foreign  Agricultur- 
al Service  is  authorized  to  exercise  such  func- 
tions and  perform  such  duties  related  to  foreign 
agriculture,  and  shall  perform  such  other 
duties,  as  may  be  required  by  law  or  prescribed 
by  the  Secretary  of  Agriculture. 

(c)  Use  of  service 

In  carrying  out  the  duties  under  this  section, 
the  Administrator  shall  oversee  the  operations 
of  the  Foreign  Agricultural  Service,  the  Gener- 
al Sales  Manager,  and  the  Agricultural  Attach^ 
Service. 

(Pub.  L.  95-501,  title  V,  §  502,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3686.) 

§  5693.  Establishment  of  Foreign  Agricultural  Service 

The  Service  shall  assist  the  Secretary  in  car- 
rying out  the  agricultural  trade  policy  of  the 
United  States  by  acquiring  information  pertain- 
ing to  agricultural  trade,  carrying  out  market 
promotion  and  development  activities,  and  im- 
plementing the  programs  authorized  in  this 
chapter,  the  Agricultiu-al  Trade  Development 
and  Assistance  Act  of  1954  [7  U.S.C.  1691  et 
seq.],  and  other  Acts. 

(Pub.  L.  95-501,  title  V,  §  503,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28.  1990,  104 
Stat.  3686.) 

References  in  Text 

The  Agricultural  Trade  Development  and  Assistance 
Act  of  1954,  referred  to  in  text,  is  act  July  10, 1954,  ch. 


469, 68  Stat.  454,  as  amended,  which  is  classified  gener- 
aUy  to  chapter  41  (§  1691  et  seq.)  of  this  title.  For  com- 
plete classification  of  this  Act  to  the  Code,  see  Short 
Title  note  set  out  under  section  1691  of  this  title  and 
Tables. 

§  5694.  Staff  of  Foreign  Agricultural  Service 

(a)  Personnel  of  Service 

To  ensure  that  the  agricultural  export  pro- 
grams of  the  United  States  are  carried  out  in  an 
effective  manner,  the  authorized  number  of 
personnel  for  the  Service  shall  not  be  less  than 
900  staff  years  each  fiscal  year. 

(b)  Rank  of  Foreign  Agricultural  Service  officers  in 
foreign  missions 

Notwithstanding  any  other  provision  of  law, 
the  Secretary  of  State  shall,  on  the  request  of 
the  Secretary  of  Agriculture,  accord  the  diplo- 
matic title  of  Minister-Coimselor  to  the  senior 
Service  officer  assigned  to  any  United  States 
mission  abroad.  The  number  of  Service  officers 
holding  such  diplomatic  title  at  any  time  may 
not  exceed  twelve. 

(Pub.  L.  95-501,  title  V,  §  504,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3686.) 

Similar  Provisions 

Provisions  similar  to  those  appearing  in  subsec.  (b) 
of  this  section  appear  in  the  following  appropriation 
acts: 

Pub.  L.  101-506,  title  IV,  Nov.  5,  1990,  104  Stat.  1343. 

Pub.  L.  100-202.  §  lOl(k)  [title  IV.  §  401],  Dec.  22, 
1987. 101  Stat.  1329-322.  1329-350. 

Language  Proficiency  and  Evaluation  of  Foreign 
Agricultural  Service  Officers 

Section  1556  of  title  XV  of  Pub.  L.  101-624  provided 
that: 

"(a)  Assessment  of  Foreign  Language  Cobipe- 
TENCE.— The  Foreign  Agricultural  Service  shall  revise 
its  evaluation  reports  for  its  Foreign  Service  officers 
so  as  to  require  in  a  separate  entry  an  assessment  of 
the  officer's  effectiveness  in  using,  in  his  or  her  work, 
a  foreign  language  or  foreign  languages  tested  at  the 
General  Professional  Speaking  Proficiency  level  or 
above,  in  cases  where  the  supervisor  is  capable  of 
making  such  an  assessment. 

"(b)  Precedence  in  Promotion.— The  Director  of 
Personnel  of  the  Foreign  Agricultural  Service  shall  in- 
struct promotion  panels  to  take  account  of  language 
abUity  and.  all  criteria  for  promotion  otherwise  being 
equal,  to  give  precedence  in  promotions  to  officers 
who  have  achieved  at  least  the  General  Professional 
Speaking  Proficiency  level  in  1  or  more  foreign  lan- 
guages over  officers  who  lack  that  level  of  proficiency. 
"(c)  Report  to  Congress.— Within  6  months  after 
the  effective  date  of  this  title  [Nov.  28.  19901.  the  Ad- 
ministrator of  the  Foreign  Agricultural  Service  shall 
submit  a  report  to  the  Committee  on  Foreign  Affairs, 
the  Committee  on  Agriculture,  and  the  Committee  on 
Post  Office  and  CivU  Service  of  the  House  of  Repre- 
sentatives, and  the  Committee  on  Agriculture.  Nutri- 
tion, and  Forestry  of  the  Senate,  which— 

"(1)  details  the  extent  to  which,  in  the  3  years 
before  the  effective  date  of  this  title  [Nov.  28. 1990]. 
Foreign  Service  officers  of  the  Foreign  Agricultural 
Service  achieved  General  Professional  Speaking  Pro- 
ficiency level  in  a  primary  foreign  language  of  the 
host  countries  in  which  they  served  before  arriving 
in  such  countries  or  within  1  year  after  such  arrival; 
and 

"(2)  makes  specific,  new  proposals  to  the  Congress 
on  how  to  ensure  that  at  least  75  percent  of  Foreign 
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Service  officers  of  the  Foreign  Agricultural  Service 
have  achieved  General  Professional  l^>eaking  Profi- 
ciency level  in  a  primary  foreign  language  of  the 
host  countries  in  which  they  serve  before  arriving  in 
such  countries  or  within  1  year  after  such  arrival." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1748  of  this 
title. 

§  5695.  Authorization  of  appropriations 

There  are  hereby  authorized  to  be  appropri- 
ated for  the  Service  such  sums  as  may  be  neces- 
sary to  carry  out  the  provisions  of  this  subchap- 
ter. 

(Pub.  L.  95-501,  title  V,  §  505,  formerly  §  506.  as 
added  Pub.  L.  101-624,  title  XV,  §  1531,  Nov.  28, 

1990,  104  Stat.  3687,  and  renumbered  1 505, 
Pub.  L.  102-237,  title  III,  §  314,  Dec.  13,  1991, 
105  Stat.  1856.) 

SUBCHAPTER  VI-REPORTS 

§  5711.  Long-term  agricultural  trade  strategy  report 

(a)  In  general 

The  Secretary  shall  periodically  prepare  a 
long-term  agricultural  trade  strategy  report  on 
the  long-term  agricultural  trade  strategy  devel- 
oped by  the  Secretary  imder  section  5603  of 
this  title. 

(b)  Frequency 

The  initial  report  prepared  under  subsection 
(a)  of  this  section  shall  be  submitted  imder  sub- 
section (f)  of  this  section  prior  to  October  1, 

1991.  Subsequent  reports  shall  be  submitted 
under  subsection  (f )  of  this  section  prior  to  Oc- 
tober 1  of  each  third  fiscal  year  occurring  after 
fiscal  year  1992. 

(c)  Contents 

Each  report  prepared  under  subsection  (a)  of 
this  section  shall  describe  m  detail  each  aspect 
of  the  long-term  agricultural  trade  strategy 
prepared  imder  section  5603  of  this  title. 

(d)  Consultation 

In  preparing  each  report  under  subsection  (a) 
of  this  section,  the  Secretary  shall  consult  with 
the  United  States  Trade  Representative  to 
ensure  that  the  report  is  coordinated  with  the 
annual  national  trade  policy  agenda  that  is  in- 
cluded in  the  annual  report  prepared  under  sec- 
tion 2213  of  title  19  for  the  relevant  fiscal  year. 

(e)  Update 

The  Secretary  shall  prepare  an  annual 
update  to  the  report  required  under  subsection 
(a)  of  this  section  in  each  of  the  2  fiscal  years 
following  the  year  for  which  a  report  is  pre- 
pared under  subsection  (a)  of  this  section.  Such 
updates  shall  contain  a  description  of  any  revi- 
sions to  the  long-term  agricultural  trade  strate- 
gy under  section  5603  of  this  title,  any  changes 
in  law  that  are  necessary  to  meet  the  goals  of 
the  long-term  agricultural  trade  strategy,  and 
such  other  hif  ormation  as  the  Secretary  consid- 
ers appropriate. 

(f)  Treatment  as  annual  budget  submission 
(1)  Report 

The  report  required  imder  subsection  (a)  of 
this  section,  or  the  updates  requhred  under 


subsection  (e)  of  this  section,  shall  be  submit- 
ted to  Congress  annually  with  the  Budget  of 
the  United  States  Government  for  the  appro- 
priate fiscal  year. 
(2)  Recommended  levels  of  spending 

Any  provision  of  a  report  under  subsection 
(a)  of  this  section  or  the  annual  updates 
under  subsection  (e)  of  this  section  that  re- 
lates to  recommended  levels  of  spending  on 
international  activities  of  the  Department  of 
Agriculture  shall  be  included  in  the  Budget  of 
the  United  States  Government  submitted  by 
the  President  for  the  fiscal  year  beginning  in 
the  year  in  which  such  report  or  update  is 
submitted.  Such  reports  and  updates  shall  be 
submitted  to  Congress  together  with  the 
budget  request  for  other  programs  of  the  De- 
partment of  Agriculture  for  such  fiscal  year. 

(g)  Availability  of  report 

(1)  Submission  to  Congress 

The  Secretary  shall  submit  each  report  re- 
quired under  subsection  (a)  of  this  section 
and  the  updates  to  such  report  under  subsec- 
tion (e)  of  this  section  to  the  Committee  on 
Agriculture,  the  Committee  on  Foreign  Af- 
fairs, and  the  Committee  on  Ways  and  Means 
of  the  House  of  Representatives  and  to  the 
Committee  on  Agriculture,  Nutrition,  and 
Forestry  and  the  Committee  on  Finance  of 
the  Senate. 

(2)  Availability  to  public 

Except  as  provided  in  paragraph  (3),  the 
Secretary  may  make  the  report  required 
under  subsection  (a)  of  this  section  and  the 
updates  under  subsection  (e)  of  this  section 
available  to  the  general  public,  mcludhig  the 
department  of  agriculture  of  any  State. 

(3)  Confidentiality 

The  Secretary  may  designate  parts  of  the 
report  required  under  subsection  (a)  of  this 
section  or  any  update  prepared  under  subsec- 
tion (e)  of  this  section  as  confidential  and 
such  parts  shall  not  be  released  to  the  general 
public,  if — 

(A)  the  Secretary  determines  that  the  re- 
lease of  such  information  would  disadvan- 
tage the  United  States  with  respect  to  its 
competitors  in  specific  foreign  markets;  or 

(B)  the  Secretary  determines  that  any  of 
such  information  is  confidential  business  in- 
formation. 

(4)  Exception  of  performance 

The  provisions  of  paragraph  (3)(A)  shall 
not  be  applicable  with  respect  to  that  part  of 
the  agricultural  trade  strategy  under  section 
5603  of  this  title  that  reviews  the  agricultural 
trade  performance  of  the  United  States  over 
the  previous  3-year  period. 

(Pub.  L.  95-501,  title  VI,  §  601,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3687,  and  amended  Pub.  L.  102-237,  title 
III,  i  315,  Dec.  13, 1991,  105  Stat.  1856.) 

Prior  Provisions 

A  prior  section  601  of  Pub.  L.  95-501  enacted  provi- 
sions set  out  as  a  note  under  section  1761  of  this  title 
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prior  to  the  complete  revision  of  Pub.  L.  95-501  by 
Pub.  L.  101-624. 

Amendments 

1991-^ubsecs.  (a),  (c),  (e),  (g)(4).  Pub.  L.  102-237 
substituted  "section  5603"  for  "section  5604". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5713  of  this 
title. 

§  5712.  Export  reporting  and  contract  sanctity 

(a)  Export  sales  reports 

(1)  In  general 

All  exporters  of  wheat  and  wheat  flour, 
feed  grains,  oil  seeds,  cotton  and  products 
thereof,  and  other  commodities  that  the  Sec- 
retary may  designate  produced  in  the  United 
States  shall  report  to  the  Secretary  of  Agri- 
culture, on  a  weekly  basis,  the  following  in- 
formation regarding  any  contract  for  export 
sales  entered  into  or  subsequently  modified  in 
any  manner  dimng  the  reporting  period: 

(A)  type,  class,  and  quantity  of  the  com- 
modity sought  to  be  exported; 

(B)  the  marketing  year  of  shipment;  and 

(C)  destination,  if  known. 

(2)  Conndentiality  and  compilation  of  reports 

Individual  reports  shall  remain  confidential 
but  shall  be  compiled  by  the  Secretary  and 
published  in  compilation  form  each  week  fol- 
lowing the  week  of  reporting. 

(3)  Immediate  reporting 

All  exporters  of  agricultural  commodities 
produced  in  the  United  States  shall,  upon  re- 
quest of  the  Secretary,  immediately  report  to 
the  Secretary  any  information  with  respect  to 
export  sales  of  agricultiural  commodities  and 
at  such  times  as  the  Secretary  may  request. 
When  the  Secretary  requires  that  such  infor- 
mation be  reported  by  exporters  on  a  daily 
basis,  the  information  compiled  from  individ- 
ual reports  shall  be  made  available  to  the 
public  daily. 

(4)  Monthly  reporting  permitted 

The  Secretary  may,  with  respect  to  any 
commodity  or  tsrpe  or  class  thereof  during 
any  period  in  which  the  Secretary  determines 
that- 

(A)  there  is  a  domestic  supply  of  such 
commodity  substantially  in  excess  of  the 
quantity  needed  to  meet  domestic  require- 
ments, 

(B)  total  supplies  of  such  commodity  in 
the  exporting  countries  are  estimated  to  be 
in  surplus, 

(C)  anticipated  exports  will  not  result  in 
excessive  drain  on  domestic  supplies,  and 

(D)  to  require  the  reports  to  be  made  will 
unduly  hamper  export  sales, 

provide  for  such  reports  by  exporters  and 
publishing  of  such  data  to  be  on  a  monthly 
basis  rather  than  on  a  weekly  basis. 

(b)  Failure  to  report 

Any  person  who  knowingly  fails  to  make  any 
report  required  under  this  section  shall  be  fined 
not  more  than  $25,000  or  imprisoned  for  not 
more  than  1  year,  or  both. 


(c)  Contract  sanctity 

Notwithstanding  any  other  provision  of  law, 
the  President  shall  not  prohibit  or  curtail  the 
export  of  any  agricultural  commodity  under  an 
export  sales  contract— 

(1)  that  is  entered  into  before  the  President 
annoimces  an  action  that  would  otherwise 
prohibit  or  curtail  the  export  of  the  commod- 
ity, and 

(2)  the  terms  of  which  require  delivery  of 
the  commodity  within  270  days  after  the  date 
of  the  suspension  of  trade  is  imposed, 

except  that  the  President  may  prohibit  or  cur- 
tail the  export  of  any  agricultural  commodity 
during  a  period  for  which  the  President  has  de- 
clared a  national  emergency  or  for  which  the 
Congress  has  declared  war. 

(Pub.  L.  95-501,  title  VI,  §  602,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3688.  and  amended  Pub.  L.  102-237,  title 
III,  §  327,  Dec.  13, 1991, 105  Stat.  1858.) 

Prior  Provisions 

A  prior  section  602  of  Pub.  L.  95-501  enacted  section 
1765b-l  of  this  title  prior  to  the  complete  revision  of 
Pub.  L.  95-501  by  Pub.  L.  101-624. 

Amendments 

1991-^ubsec.  (a)(1).  Pub.  L.  102-237,  §  327(1).  substi- 
tuted "designate  produced'*  for  "designate  as  pro- 
duced" in  introductory  provisions. 

Subsec.  (a)(2).  Pub.  L.  102-237.  §  327(2),  struck  out 
"in  accordance  with  subsection  (c)"  after  "shall 
remain  confidential". 

§  5713.  Other  reports  to  Congress 

The  Secretary  shall,  on  a  quarterly  basis,  pre- 
pare and  submit  to  the  Committee  on  Agricul- 
ture and  the  Committee  on  Foreign  Affairs  of 
the  House  of  Representatives  and  the  Commit- 
tee on  Agriculture,  Nutrition,  and  Forestry  of 
the  Senate  a  report  specifying  the  cumulative 
amount  of  export  assistance  provided  by  the 
Commodity  Credit  Corporation  and  the  Secre- 
tary under  the  programs  provided  under  this 
chapter,  the  Commodity  Credit  Corporation 
Charter  Act  [15  U.S.C.  714  et  seq.],  and  under 
the  Agricultural  Trade  Development  and  As- 
sistance Act  of  1954  C7  U.S.C.  1691  et  seq.] 
during  the  current  fiscal  year.  Such  informa- 
tion may  be  provided  in  individual  reports,  in  a 
consolidated  report,  or  in  the  Long-Term  Agri- 
cultural Trade  Strategy  Report  (and  annual  up- 
dates to  such  report)  prepared  under  section 
5711  of  this  title. 

(Pub.  L.  95-501,  title  VI,  §  603,  as  added  Pub.  L. 
101-624,  title  XV,  §1531,  Nov.  28,  1990,  104 
Stat.  3689.) 

References  in  Text 

The  Commodity  Credit  Corporation  Charter  Act,  re- 
ferred to  in  text,  is  act  Jime  29,  1948.  ch.  704,  62  Stat. 
1070,  as  amended,  which  is  classified  generally  to  sub- 
chapter II  ($714  et  seq.)  of  chapter  15  of  Title  15, 
Commerce  and  Trade.  For  complete  classification  of 
this  Act  to  the  Code,  see  Short  Title  note  set  out 
under  section  714  of  Title  15  and  Tables. 

The  Agricultural  Trade  Development  and  Assistance 
Act  of  1954.  referred  to  in  text,  is  act  July  10, 1954,  ch. 
469,  68  Stat.  454,  as  amended,  which  is  classified  gen- 
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erally  to  chapter  41  (§  1691  et  seq.)  of  this  title.  For 
complete  classification  of  this  Act  to  the  Code,  see 
Short  Title  note  set  out  under  section  1691  of  this  title 
and  Tables. 

Prior  Provisions 

A  prior  section  603  of  Pub.  L.  95-501  enacted  provi- 
sions set  out  as  a  note  under  section  612c-3  of  this  title 
prior  to  the  complete  revision  of  Pub.  L.  95-501  by 
Pub.  L.  101-624. 

CHAPTER  88— RESEARCH 

SUBCHAPTER  I-SUSTAINABLE  AGRICULTURE 
RESEARCH  AND  EDUCATION 

Sec. 

5801.        Purpose  and  definitions. 

(a)  Purpose. 

(b)  Definitions. 


Sec. 


Part  A- 


-Best  Utilization  of  Biological 
Applications 


5811.  Research  and  extension  projects. 

(a)  Projects  required. 

(b)  Agreements. 

(c)  Selection  of  projects. 

(d)  Diversification  of  research. 

(e)  On-f arm  research. 

(f)  Impact  studies. 

(g)  Project  duration, 
(h)  Public  access. 

(i)  Indemnification. 

5812.  Program  administration. 

(a)  Duties  of  Secretary. 

(b)  Reports. 

(c)  National  Sustainable  Agriculture  Ad- 

visory Coimcil. 

(d)  Responsibilities  of  Advisory  Council. 

(e)  Regional  Administrative  Councils. 

5813.  Federal-State  matching  grant  program. 

(a)  Establishment. 

(b)  Eligible  programs  and  activities. 

(c)  Submission  of  plan. 

(d)  Grant  award. 

5814.  Authorization  of  appropriations. 

Part  B— Integrated  Management  Systems 

5821.  Integrated  management  systems. 

(a)  Establishment. 

(b)  Development  and  adoption  of  inte- 

grated crop  management  practices. 

(c)  Development  and  adoption  of  inte- 

grated resource  management  prac- 
tices. 

(d)  Authorization  of  appropriations. 

5822.  Integrated     farm     management     program 

option. 

(a)  £]stablishment. 

(b)  Definitions. 

(c)  Eligibility. 

(d)  Acreage. 

(e)  Contracts. 

(f )  Requirements  of  plans. 

(g)  Administration;   certification;   termi- 

nation. 
(h)  Program  rules. 

Part  C— Sustainable  Agriculture  Technology 
Developbient  and  Transfer  Program 

5831.  Technical  guides  and  handbooks. 

(a)  Development. 

(b)  Consultation  and  coordination. 

(c)  Topics  of  handbooks  and  guides. 

(d)  Organization  and  contents. 

(e)  AvailabUity. 

(f )  Authorization  of  appropriations. 

5832.  National  Training  Program. 

(a)  In  general. 


5841. 


5842. 


5843. 


(b)  Administration. 

(c)  Required  training. 

(d)  Regional  training  centers. 

(e)  Competitive  grants. 

(f )  Regional  specialists. 

(g)  Information  availability. 

(h)  "Appropriate  field  office  personnel" 

defined. 
(i)  Authorization  of  appropriations. 

SUBCHAPTER  II-NATIONAL  GENETIC 
RESOURCES  PROGRAM 

Establishment,  purpose,  and  functions  of  Na- 
tional Genetic  Resources  Program. 

(a)  In  general. 

(b)  Purpose. 

(c)  Administration. 

(d)  Functions. 
Appointment  and  authority  of  Director. 

(a)  Director. 

(b)  Administrative  authority. 

(c)  Duties. 

(d)  Biennial  reports. 

(e)  Initial  reports. 
Advisory  council. 

(a)  Establishment  and  membership. 

(b)  Ex  officio  members. 

(c)  Appointment  of  other  members. 

(d)  Compensation. 

(e)  Term  of  office  of  appointees;  vacan- 
cies. 

(f)  Chair. 

(g)  Meetings. 
(h)  Staff. 

(i)  Orientation  and  training, 
(j)  Comments  and  recommendations, 
(k)  Reports. 

(Z)  Application  of  Advisory  Committee 
Act. 
Definitions  and  authorization  of  appropria- 
tions. 

(a)  Definitions. 

(b)  Authorization  of  appropriations. 


SUBCHAPTER  III-NATIONAL  AGRICULTURAL 
WEATHER  INFORMATION  SYSTEM 

5851.         Short  title  and  purposes. 

(a)  Short  title. 

(b)  Purposes, 
Agricultural  Weather  Office. 

(a)  Establishment  of  Office  and  adminis- 
tration of  System. 

(b)  Authority. 

(c)  Competitive  grants  program. 

(d)  Priority. 
National    Advisory    Board    on    Agricultural 

Weather. 

(a)  Establishment. 

(b)  Composition. 

(c)  Chairperson. 

(d)  Term. 

(e)  Meetings. 

(f)  Compensation. 

(g)  Federal  Advisory  Committee  Act. 
State  agricultural  weather  information  sys- 
tems. 

(a)  Advisory  program  grants. 

(b)  Consultation. 

(c)  Eligibility  requiremen.  . 
Funding. 

(a)  Allocation  of  funds. 

(b)  Limitations  on  use  of  funds. 

(c)  Authorization  of  appropriations. 


5844. 


5852. 


5853. 


5854. 


5855. 
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SUBCHAPTER  IV— RESEARCH  REGARDING 
PRODUCTION.  PREPARATION,  PROCESSING. 
HANDLING.  AND  STORAGE  OF  AGRICULTUR- 
AL PRODUCTS 

Sec. 

5871.  Research  and  grant  program. 

(a)  Research  program. 

(b)  Competitive  grant  program. 

(c)  Prohibited  uses. 

(d)  Eligibility  requirements. 

(e)  Effect  on  other  programs. 

(f )  ''Agricultural  product"  defined. 

5872.  Advisory  committee  and  grant  process. 

(a)  Advisory  committee. 

(b)  Membership. 

(c)  Public  notice. 

(d)  Review  of  research  proposals. 

(e)  Basic  and  applied  research. 

<f )  Review  of  completed  projects. 

(g)  Application     of     Federal     Advisory 

Committee  Act. 

5873.  Reports  to  Congress. 

(a)  Report  on  implementation. 

(b)  Reports  on  research. 

5874.  Authorization  of  appropriations. 

(a)  Authorization. 

(b)  Administrative  expenses. 

SUBCHAPTER  V— PLANT  AND  ANIMAL  PEST 
AND  DISEASE  CONTROL  PROGRAM 


Sec. 


5904. 


5905. 


5906. 


5907. 


5881. 


5882. 


Plant  and  animal  pest  and  disease  control 
program. 

(a)  Integrated     pest     management     re- 

search. 

(b)  Effect  on  other  laws. 

(c)  "Integrated   pest  management"   de- 

fined. 
Pest  and  disease  control  data  base  and  pesti- 
cide resistance  monitoring. 

(a)  Data  base  required. 

(b)  Priorities  for  research  and  extension 

activities. 

(c)  Dissemination  of  information  in  data 


5908. 


5883. 
5884. 

5885. 


(d)  Pesticide  resistance  monitoring. 

(e)  "Pesticide"  defined. 
Research  on  exotic  pests. 

(a)  Purpose. 

(b)  Research  program. 

Study  of  biology  and  behavior  of  chinch 
bugs,  including  factors  leading  to  crop  loss 
and  development  of  improved  management 
practices. 

Authorization  of  appropriations. 


5921. 


SUBCHAPTER  VI-ALTERNATFVE  AGRICULTUR- 
AL RESEARCH  AND  COMMERCIALIZATION 

5901.  Short  title,  purposes,  and  definitions. 

(a)  Short  title. 

(b)  Purpose. 

(c)  Definitions. 

5902.  Alternative  Agricultural  Research  and  Com- 

mercialization Center. 

(a)  Establishment. 

(b)  Functions. 

(c)  Director. 

(d)  Responsibilities  of  Director. 

(e)  Staff. 

(f)  Experts  and  consultants. 

5903.  Alternative  Agricultural  Research  and  Com- 

mercialization Board. 

(a)  Establishment  of  Board. 

(b)  Members. 

(c)  Responsibilities. 

(d)  Meetings. 

(e)  Term;  vacancies. 

(f)  Chaiiperson. 

(g)  Committees, 
(h)  Compensation. 


5922. 


5923. 


5924. 


5925. 


(i)  Restrictions, 
(j)  Authority  of  Secretary. 
Research  and  development  grants,  contracts, 
and  agreements. 

(a)  Eligibility. 

(b)  Competitive  basis  for  awards. 

(c)  Selection  criteria. 

(d)  Set-aside     of     funds     for     certain 

projects. 

(e)  Limitation  on  funds  provided. 

(f)  Preference. 
Commercialization  assistance. 

(a)  Assistance  authorized. 

(b)  Eligible  enUties. 

(c)  Advisory  Council. 

(d)  Application  requirements. 
<e)  Priorities. 

(f )  Additional  criteria. 
General  rules  regarding  provision  of  assist- 
ance. 

(a)  Notice  of  receipt  of  applications. 

(b)  Monitoring. 

(c)  Auditing  and  accountability. 

(d)  Information  exempt  from  disclosiu-e. 

(e)  Overhead  and  administrative  costs. 

(f )  Prohibition  on  certain  uses  of  assist- 

ance. 

(g)  Reports. 
Regional  Centers. 

(a)  Establishment. 

(b)  Method  of  establishment. 

(c)  Matching  of  funds. 

(d)  Director. 

(e)  Activities. 

(f )  Review  of  proposals  for  assistance. 
Alternative  Agricultural  Research  and  Com- 
mercialization Revolving  Fund. 

(a)  Establishment. 

(b)  Contents  of  Fund. 

(c)  Funding  allocations. 

(d)  Termination  of  Fund. 

(e)  Authorization  of  appropriations. 

SUBCHAPTER  VII-MISCELLANEOUS 
RESEARCH  PROVISIONS 

Biotechnology  risk  assessment  research. 

(a)  Purpose. 

(b)  Grant  program. 

(c)  Types  of  research. 

(d)  Eligibility  requirements. 

(e)  Consultation. 

(f)  Program  coordination. 

(g)  Authorization  of  appropriations. 
Graduate  School  of  Department  of  Agricul- 
ture. 

(a)  Training  services. 

(b)  Goods  or  services. 

(c)  Audits  of  records. 

(d)  Definitions. 
Livestock  product  safety  and  inspection  pro- 
gram. 

(a)  Establishment. 

(b)  Eligible  entities. 

(c)  Contribution  by  entity. 

(d)  Administration. 

(e)  Authorization  of  appropriations. 
Plant  genome  mapping  program. 

(a)  Program  required. 

(b)  Competitive  grants. 

(c)  Research  areas. 

(d)  Plan  for  making  grants. 

(e)  Coordination  of  efforts. 

(f)  Proprietary  interests. 

(g)  Reports, 
(h)  Authorization  of  appropriations. 

Specialized  research  programs. 

(a)  Animal  lean  content  research. 

(b)  Ethanol  research. 
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5928. 


5929. 
5930. 


5931. 


5932. 


5933. 


5934. 


(c)  Anatoxin  research. 

(d)  Mesquite  research. 

(e)  Prickly  pear  research. 

(f)  Immunoassay  research. 

(g)  Niche  market  development, 
(h)  Scrapie  research. 

(i)  Deer  tick  ecology   and  related  re- 
search. 

(j)  New  commercial  products  from  natu- 
ral plant  materials. 

(k)  Administrative  provisions. 
Agricultural  telecommunications  program. 

(a)  Purpose. 

(b)  Objectives. 

(c)  Definitions. 

(d)  Authorization  of  assistance  to  eligi- 

ble institutions. 

(e)  Priority. 

(f)  Applications  for  program  production 

and  delivery. 

(g)  Limitations  on  assistance. 

(h)  Authorization  of  appropriations. 
Commission  on  agricultural  research  facili- 
ties. 

(a)  Definitions. 

(b)  Study  Commission  established. 

(c)  General  duties. 

(d)  Elements  of  Study  Commission. 

(e)  General  powers. 

(f)  Report. 

(g)  Authorization  of  appropriations. 
National   centers   for   agricultural   product 

quality  research. 

(a)  Purposes. 

(b)  Characteristics  of  centers. 

(c)  Establishment  of  centers. 

(d)  Program  plan  and  review. 

(e)  Limitation  on  use  of  funds. 

(f)  Definitions. 

(g)  Authorization  of  appropriations. 
Turkey  Research  Center. 
Reservation  extension  agents. 

(a)  Establishment. 

(b)  Administration  and  management. 

(c)  Advisory  committees. 

(d)  Staffing. 

(e)  Placing  of  agents. 

(f )  Authorization  of  appropriations. 
Special  grant  to  study  constraints  on  agricul- 
tural trade. 

(a)  Grant  required. 

(b)  Joint  development. 

(c)  Report. 

(d)  "Land-grant   colleges    and    universi- 

ties" defined. 
Pilot  project  to  coordinate  food  and  nutri- 
tion education  programs. 

(a)  Pilot  project. 

(b)  Elements  of  project. 

(c)  Definitions. 

(d)  Authorization  of  appropriations. 
Assistive   technology  program   for   farmers 

with  disabUities. 

(a)  Special  demonstration  grants. 

(b)  National  grant  for  technical  assist- 

ance, training,  and  dissemination. 
Research  on  honeybee  diseases. 

(a)  Sense  of  Congress. 

(b)  Research. 


SUBCHAPTER  I-SUSTAINABLE  AGRICUL- 
TURE RESEARCH  AND  EDUCATION 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  section  3222c  of 
this  title. 


§  5801.  Purpose  and  definitions 

(a)  Purpose 

It  is  the  purpose  of  this  subchapter  to  encour- 
age research  designed  to  increase  our  knowl- 
edge concerning  agricultural  production  sys- 
tems that— 

(1)  maintain  and  enhance  the  quality  and 
productivity  of  the  soil; 

(2)  conserve  soil,  water,  energy,  natural  re- 
sources, and  fish  and  wildlife  habitat; 

(3)  maintain  and  enhance  the  quality  of 
surface  and  ground  water; 

(4)  protect  the  health  and  safety  of  persons 
involved  in  the  food  and  farm  system; 

(5)  promote  the  well  being  of  animals;  and 

(6)  increase  employment  opportunities  in 
agriculture. 

(b)  Definitions 

For  purposes  of  this  subchapter: 

(1)  The  term  ''sustainable  agriculture"  shall 
have  the  same  meaning  given  to  that  term  by 
section  3103(17)  of  this  title. 

(2)  The  term  "integrated  crop  manage- 
ment'' means  an  agricultural  management 
system  that  integrates  all  controllable  agri- 
cultural production  factors  for  long-term  sus- 
tained productivity,  profitability,  and  ecologi- 
cal soimdness. 

(3)  The  term  "integrated  resource  manage- 
ment'' means  livestock  management  which 
utilizes  an  interdisciplinary  systems  approach 
which  integrates  all  controllable  agricultural 
production  practices  to  provide  long-term  sus- 
tained productivity  and  profitable  production 
of  safe  and  wholesome  food  in  an  environ- 
mentally sound  manner. 

(4)  The  term  "agribusiness"  includes  a  pro- 
ducer or  organization  engaged  in  an  agricul- 
tural enterprise  with  a  profit  motive. 

(5)  The  term  "extension"  shall  have  the 
same  meaning  given  to  that  term  by  section 
3103(7)  of  this  title. 

(6)  The  term  "Secretary"  means  the  Secre- 
tary of  Agriculture. 

(7)  The  term  "Advisory  Coimcil"  means  the 
National  Sustainable  Agriculture  Advisory 
Council  established  under  section  5812(c)  of 
this  title. 

(8)  The  term  "State"  means  each  of  the  50 
States,  the  District  of  Columbia,  the  Com- 
monwealth of  Puerto  Rico,  Guam,  the  Virgin 
Islands  of  the  United  States,  American 
Samoa,  the  Commonwealth  of  the  Northern 
Mariana  Islands,  the  Trust  Territory  of  the 
Pacific  Islands,  or  federally  recognized  Indian 
tribes. 

(9)  The  term  "State  agricultural  experi- 
ment stations"  shall  have  the  same  meaning 
given  to  that  term  by  section  3103(13)  of  this 
title. 

(10)  The  term  "nonprofit  organization" 
means  an  organization,  group,  institute,  or  in- 
stitution that— 

(A)  has  a  demonstrated  capacity  to  con- 
duct agricultural  research  or  education  pro- 
grams; 

(B)  has  experience  in  research,  demon- 
stration, education,  or  extension  in  sustain- 
able agricultural  practices  and  systems;  and 
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(C)  qualifies  as  a  nonprofit  organization 
under  section  501(c)  of  title  26. 

(Pub.  L.  101-624,  title  XVI,  §1619.  Nov.  28, 
1990,  104  Stat.  3733;  Pub.  L.  102-237,  title  IV, 
§  407(2),  Dec.  13, 1991, 105  Stat.  1864.) 

References  in  Text 

This  subchapter,  referred  to  in  subsecs.  (a)  and  (b), 
was  in  the  original  ''this  subtitle",  meaning  subtitle  B 
(§§  1619-1629)  of  title  XVI  of  Pub.  L.  101-624,  Nov.  28, 
1990,  104  Stat.  3733,  which  enacted  this  subchapter, 
repealed  sections  4701  to  4710  of  this  title,  and  re- 
pealed provisions  set  out  as  a  note  under  section  4701 
of  this  title.  For  complete  classification  of  subtitle  B 
to  the  Code,  see  Tables. 

AMENDMENTS 

1991--Subsec.  (b)(8).  Pub.  L.  102-237  substituted 
"Mariana  Islands"  for  ''Marianas  Islands". 

Part  A— Best  Utilization  op  Biological 
Applications 

§  5811.  Research  and  extension  projects 

(a)  Projects  required 

The  Secretary  shall  conduct  research  and  ex- 
tension projects  to  obtain  data,  develop  conclu- 
sions, demonstrate  technologies,  and  conduct 
educational  programs  that  promote  the  pur- 
poses of  this  part,  including  research  and  ex- 
tension projects  that— 

(1)  facilitate  and  increase  scientific  investi- 
gation and  education  in  order  to— 

(A)  reduce,  to  the  extent  feasible  and 
practicable,  the  use  of  chemical  pesticides, 
fertilizers,  and  toxic  natural  materials  in  ag- 
ricultural production; 

(B)  improve  low-input  farm  management 
to  enhance  agricultural  productivity,  profit- 
ability, and  competitiveness;  and 

(C)  promote  crop,  livestock,  and  enter- 
prise diversification;  and 

(2)  facilitate  the  conduct  of  projects  in 
order  to— 

(A)  study,  to  the  extent  practicable,  agri- 
cultin*al  production  systems  that  are  locat- 
ed in  areas  that  possess  various  soil,  cli- 
mate, and  physical  characteristics; 

(B)  study  farms  that  have  been,  and  will 
continue  to  be,  managed  using  farm  produc- 
tion practices  that  rely  on  low-input  and 
conservation  practices; 

(C)  take  advantage  of  the  experience  and 
expertise  of  farmers  and  ranchers  through 
their  direct  participation  and  leadership  in 
projects; 

(D)  transfer  practical,  reliable  and  timely 
information  to  farmers  and  ranchers  con- 
cerning low-input  sustainable  farming  prac- 
tices and  systems;  and 

(E)  promote  a  partnership  between  farm- 
ers, nonprofit  organizations,  agribusiness, 
and  public  and  private  research  and  exten- 
sion institutions. 

(b)  Agreements 

The  Secretary  shall  carry  out  this  section 
through  agreements  entered  into  with  land- 
grant  colleges  or  universities,  other  universities. 
State  agricultural  experiment  stations,  the 
State  cooperative  extension  services,  nonprofit 


organizations  with  demonstrable  expertise,  or 
Federal  or  State  governmental  entities. 

(c)  Selection  of  projects 

(1)  In  general 

The  Secretary  shall  select  research  and  ex- 
tension projects  to  be  conducted  under  this 
section  on  the  basis  of — 

(A)  the  recommendations  of  the  Advisory 
Council; 

(B)  the  relevance  of  the  project  to  the 
purposes  of  this  part; 

(C)  the  appropriateness  of  the  design  of 
the  project; 

(D)  the  likelihood  of  obtaining  the  objec- 
tives of  the  project;  and 

(E)  the  national  or  regional  applicability 
of  the  findings  and  outcomes  of  the  pro- 
posed project. 

(2)  Priority 

In  conducting  projects  under  this  section, 
the  Secretary  shall  give  priority  to  projects 
that— 

(A)  are  recommended  by  the  Advisory 
Council; 

(B)  closely  coordinate  research  and  exten- 
sion activities; 

(C)  indicate  the  manner  in  which  the 
findings  of  the  project  will  be  made  readily 
usable  by  farmers; 

(D)  maximize  the  involvement  and  coop- 
eration of  farmers,  including  projects  in- 
volving on-farm  research  and  demonstra- 
tion; 

(E)  involve  a  multidisciplinary  systems  ap- 
proach; and 

(P)  involve  cooperation  between  farms, 
non-profit  organizations,  colleges  and  uni- 
versities, and  government  agencies. 

(d)  Diversification  of  research 

The  Secretary  shall  conduct  projects  and 
studies  under  this  section  in  areas  that  are 
broadly  representative  of  the  diversity  of 
United  States  agricultural  production,  includ- 
ing production  on  family  farms,  mixed-crop 
livestock  farms  and  dairy  operations. 

(e)  On-farm  research 

The  Secretary  may  conduct  projects  and  ac- 
tivities that  involve  on-farm  research  and  dem- 
onstration in  carrying  out  this  section. 

(f)  Impact  studies 

The  Secretary  may  approve  study  projects 
concerning  the  national  and  regional  economic, 
global  competitiveness,  social  and  environmen- 
tal implications  of  the  adoption  of  low-input 
sustainable  agricultural  practices  and  systems. 

(g)  Project  duration 

(1)  In  general 

The  Secretary  may  approve  projects  to  be 
conducted  under  this  section  that  have  a  du- 
ration of  more  than  one  fiscal  year. 

(2)  Sequence  planting 

In  the  case  of  a  research  project  conducted 
under  this  section  that  involves  the  planting 
of  a  sequence  of  crops  or  crop  rotations,  the 
Secretary  shall  approve  such  projects  for  a 
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term  that  is  appropriate  to  the  sequence  or 
rotation  being  studied. 

(h)  Public  access 

The   Secretary   shall   ensure   that   research 
projects  conducted  under  this  section  are  open 
for  public  observation  at  specified  times, 
(i)  Indemnification 

(1)  In  general 

Subject  to  paragraph  (2),  the  Secretary 
may  indemnify  the  operator  of  a  project  con- 
ducted under  this  section  for  damage  in- 
curred or  undue  losses  sustained  as  a  result  of 
a  rigid  requirement  of  research  or  demonstra- 
tion under  such  project  that  is  not  experi- 
enced in  normal  farming  operations. 

(2)  Subject  to  agreement 

An  indemnity  payment  under  paragraph  (1) 
shall  be  subject  to  any  agreement  between  a 
project  grantee  and  operator  entered  into 
prior  to  the  initiation  of  such  project. 

(Pub.  L.    101-624,  title  XVI,   §1621,  Nov.   28, 
1990,  104  Stat.  3734.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5812,  5814  of 
this  title. 

§  5812.  Program  administration 

(a)  Duties  of  Secretary 

The  Secretary  shall— 

(1)  administer  the  programs  and  projects 
conducted  under  sections  5811  and  5813  of 
this  title  through  the  Cooperative  State  Re- 
search Service  in  close  cooperation  with  the 
Extension  Service,  Agricultural  Research 
Service,  and  other  appropriate  agencies; 

(2)  establish  the  Advisory  Coimcil  in  accord- 
ance with  subsection  (c)  of  this  section; 

(3)  establish  a  minimum  of  four  Regional 
Administrative  Coimcils  in  accordance  with 
subsection  (e)  of  this  section;  and 

(4)  in  conjunction  with  such  Regional  Ad- 
ministrative Councils,  identify  regional  host 
institutions  required  to  carry  out  such  pro- 
grams or  projects. 

(b)  Reports 

The  Secretary  shall,  not  later  than  April  1. 
1991,  and  each  April  1  thereafter,  prepare  and 
submit  to  the  Committee  on  Agriculture  of  the 
House  of  Representatives,  the  Committee  on 
Agriculture,  Nutrition,  and  Forestry  of  the 
Senate,  and  the  Advisory  Council— 

(Da  report  describing  the  results  of  the 
programs  carried  out  under  sections  5811, 
5813,  and  5821  of  this  title;  and 

(2)  a  report  describing  the  progress  of 
projects  conducted  under  this  subchapter,  in- 
cluding— 

(A)  a  simunary  and  analysis  of  data  col- 
lected under  such  projects; 

(B)  recommendations  based  on  such  data 
for  new  basic  or  applied  research; 

(C)  the  number,  length,  and  type  of 
projects  proposed,  funded  and  carried  out, 
by  region;  and 

(D)  the  national  and  regional  economic, 
social,  and  environmental  implications  of 


the  adoption  of  practices  developed  under 
this  subchapter  and  section  5881  of  this 
title. 

(c)  National  Sustainable  Agriculture  Advisory  Coun- 
cil 

The  membership  of  the  National  Sustainable 
Agriculture  Advisory  Council  shall  include  rep- 
resentatives of — 

(1)  the  Agricultural  Research  Service; 

(2)  the  Cooperative  State  Research  Service; 

(3)  the  Soil  Conservation  Service; 

(4)  the  Extension  Service; 

(5)  State  cooperative  extension  services; 

(6)  State  agricultural  experiment  stations; 

(7)  the  Economic  Research  Service; 

(8)  the  National  Agricultural  Library; 

(9)  the  Environmental  Protection  Agency; 

(10)  the  Farmers  Home  Administration; 

(11)  the  Board  on  Agriculture  of  the  Na- 
tional Academy  of  Sciences; 

(12)  private  nonprofit  organizations  with 
demonstrable  expertise; 

(13)  farmers  utilizing  systems  and  practices 
of  sustainable  agriculture; 

(14)  the  United  States  Geological  Survey; 

(15)  agribusiness;  and 

(16)  other  specialists  in  agricultural  re- 
search or  technology  transfer,  including  indi- 
viduals from  colleges  eligible  to  receive  funds 
under  the  Act  of  August  30,  1890  (7  U.S.C.  321 
et  seq.),  including  Tuskegee  University,  or 
other  colleges  or  universities  with  demonstra- 
ble expertise. 

(d)  Responsibilities  of  Advisory  Council 

The  Advisory  Council  shall— 

(A)  make  recommendations  to  the  Secre- 
tary concerning  research  and  extension 
projects  that  should  receive  funding  under 
sections  5811  and  5813  of  this  title; 

(B)  promote  the  programs  established 
under  this  part  at  the  national  level; 

(C)  coordinate  research  and  extension  ac- 
tivities funded  under  such  programs; 

(D)  establish  general  procedures  for  award- 
ing and  administering  funds  imder  this  part; 

(E)  consider  recommendations  for  improv- 
ing such  programs; 

(F)  facilitate  cooperation  and  integration 
between  sustainable  agriculture,  national 
water  quality,  integrated  pest  management, 
food  safety,  and  other  related  programs;  and 

(G)  prepare  and  submit  an  annual  report 
concerning  its  activities  to  the  Secretary. 

(e)  Regional  Administrative  Councils 
(1)  Membership 

The  membership  of  the  Regional  Adminis- 
trative Coimcils  shall  include  representatives 
of- 

(A)  the  Agricultural  Research  Service; 

(B)  the  Cooperative  State  Research  Serv- 
ice; 

(C)  the  Extension  Service; 

(D)  State  cooperative  extension  services; 

(E)  State    agricultural    experiment    sta- 
tions; 

(P)  the  Soil  Conservation  Service; 
(G)  State  departments  engaged  in  sustain- 
able agriculture  programs; 


Page  761 


TITLE  7— AGRICULTURE 


§5813 


(H)  nonprofit  organizations  with  demon- 
strable expertise; 

(I)  fanners  utilizing  systems  and  practices 
of  sustainable  agriculture; 

(J)  agribusiness; 

(K)  the  State  or  United  States  Geological 
Survey;  and 

(L)  other  persons  knowledgeable  about 
sustainable  agriculture  and  its  impact  on 
the  environment  and  rural  communities. 

(2)  Responsibilities 

The  Regional  Administrative  Coimcils 
shall- 

(A)  make  recommendations  to  the  Adviso- 
ry CouncU  concerning  research  and  exten- 
sion projects  that  merit  funding  imder  sec- 
tions 5811  and  5813  of  this  title; 

(B)  promote  the  programs  established 
under  this  subchapter  at  the  regional  level; 

(C)  establish  goals  and  criteria  for  the  se- 
lection of  projects  authorized  under  this 
subchapter  within  the  applicable  region; 

(D)  appoint  a  technical  committee  to 
evaluate  the  proposals  for  projects  to  be 
considered  imder  this  subchapter  by  such 
coimcil; 

(E)  review  and  act  on  the  recommenda- 
tions of  the  technical  committee,  and  co- 
ordinate its  activities  with  the  regional  host 
institution;  and 

(P)  prepare  and  make  available  an  annual 
report  concerning  projects  funded  under 
sections  5811  and  5813  of  this  title,  together 
with  an  evaluation  of  the  project  activity. 

(3)  Conflict  of  interest 

A  member  of  the  Regional  Administrative 
Council  or  a  technical  committee  may  not 
participate  in  the  discussion  or  recommenda- 
tion of  proposed  projects  if  the  member  has 
or  had  a  professional  or  business  interest  in, 
including  the  provision  of  consultancy  serv- 
ices, the  organization  whose  grant  application 
is  under  review. 

(Pub.  L.   101-624,  title  XVI,   §1622,  Nov.   28, 
1990,  104  Stat.  3736.) 

References  in  Text 

Act  of  August  30,  1890,  referred  to  in  subsec.  (c)(16), 
is  act  Aug.  30,  1890,  ch.  841,  26  Stat.  417,  as  amended, 
popularly  known  as  the  "Agricultural  College  Act  of 
1890"  and  also  as  the  "Second  Morrill  Act",  which  is 
classified  generally  to  subchapter  II  (§  321  et  seq.)  of 
chapter  13  of  this  title.  For  complete  classification  of 
this  Act  to  the  Code,  see  Short  Title  note  set  out 
under  section  321  of  this  title  and  Tables. 

Termination  of  Advisory  Councils 

Advisory  councils  established  after  Jan.  5,  1973,  to 
terminate  not  later  than  the  expiration  of  the  2-year 
period  beginning  on  the  date  of  their  establishment, 
imless.  in  the  case  of  a  council  established  by  the 
President  or  an  officer  of  the  Federal  Government, 
such  council  is  renewed  by  appropriate  action  prior  to 
the  expiration  of  such  2-year  period,  or  in  the  case  of 
a  council  established  by  the  Congress,  its  duration  is 
otherwise  provided  by  law.  See  sections  3(2)  and  14  of 
Pub.  L.  92-463,  Oct.  6.  1972,  86  Stat.  770,  776,  set  out  in 
the  Appendix  to  Title  5,  Government  Organization 
and  Employees. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5801,  5813, 
5814  of  this  title. 


§  5813.  Federal-State  matching  grant  program 

(a)  Establishment 

The  Secretary  shall  establish  a  Federal-State 
matching  grant  program  to  make  grants  to 
States  to  assist  in  the  creation  or  enhancement 
of  State  sustainable  agriculture  research,  ex- 
tension, and  education  programs,  in  further- 
ance of  this  subchapter. 

(b)  Eligible  programs  and  activities 

States  eligible  to  receive  a  grant  under  this 
section  may  conduct  a  variety  of  activities  de- 
signed to  carry  out  the  purpose  of  this  subchap- 
ter, including— 

(1)  activities  that  encourage  the  incorpora- 
tion and  integration  of  sustainable  agricul- 
ture concerns  in  all  State  research,  extension, 
and  education  projects; 

(2)  educational  programs  for  farmers,  edu- 
cators, and  the  public; 

(3)  the  development  and  funding  of  innova- 
tive research,  extension,  and  education  pro- 
grams regarding  sustainable  agriculture; 

(4)  the  conduct  of  research  and  demonstra- 
tion projects; 

(5)  the  provision  of  technical  assistance  to 
farmers  and  ranchers; 

(6)  activities  that  encourage  farmer-to- 
farmer  information  exchanges; 

(7)  the  incorporation  of  sustainable  agricul- 
ture studies  in  undergraduate  and  graduate 
degree  programs;  and 

(8)  such  other  activities  that  are  appropri- 
ate to  the  agricultural  concerns  of  the  State 
that  are  consistent  with  the  purpose  of  this 
part. 

(c)  Submission  of  plan 

(1)  Required 

States  that  elect  to  apply  for  a  grant  under 
this  section  shall  prepare  and  submit,  to  the 
appropriate  Regional  Administrative  Council 
established  under  section  5812  of  this  title,  a 
State  plan  and  schedule  for  approval  by  such 
council  and  the  Secretary. 

(2)  Elements  of  plan 

State  plans  prepared  under  paragraph  (1) 
shall  provide  details  of  the  proposed  program 
to  be  implemented  using  funds  provided 
under  this  section  for  fiscal  years  1991 
through  1995,  or  any  5-year  period  thereafter, 
and  shall  identify  the  sources  of  matching 
State  funds  for  the  same  fiscal  year. 

(3)  Participation  of  farmers 

To  be  eligible  for  approval,  State  plans  sub- 
mitted under  this  subsection  shall  demon- 
strate that  there  will  be  extensive  and  direct 
participation  of  farmers  in  the  development, 
implementation,  and  evaluation  of  the  pro- 
gram, 

(d)  Grant  award 

(1)  Limits 

Subject  to  paragraph  (2),  the  Secretary 
shall  provide  grants  to  eligible  States  in  an 
amount  not  to  exceed  50  percent  of  the  cost 
of  the  establishment  or  enhancement  of  a 
State  sustainable  agriculture  program  under 
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a  plan  approved  by  the  Secretary  under  sub- 
section (c)  of  this  section  for  a  period  not  to 
exceed  5  years. 

(2)  State  contribution 

To  be  eligible  to  receive  a  grant  under  this 
section,  a  State  shall  agree  to  pay,  from  State 
appropriated  funds,  other  State  revenue,  or 
from  private  contributions  received  by  the 
State,  not  less  than  50  percent  of  the  cost  of 
the  establishment  or  enhancement  of  the  sus- 
tainable agriculture  program  under  an  ap- 
proved plan  imder  subsection  (c)  of  this  sec- 
tion. 

(Pub.  L.  101-624,  title  XVI,  §1623,  Nov.  28, 
1990, 104  Stat.  3738.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5812  of  this 
title. 

§  5814.  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated 
$40,000,000  for  each  fiscal  year  to  carry  out  this 
part.  Of  amounts  appropriated  to  carry  out  this 
part  for  a  fiscal  year,  not  less  than  $15,000,000, 
or  not  less  than  two  thirds  of  any  such  appro- 
priation, whichever  is  greater,  shall  be  used  to 
carry  out  sections  5811  and  5812  of  this  title. 

(Pub.  L.  101-624,  title  XVI,  §1624,  Nov.  28, 
1990,  104  Stat.  3739;  Pub.  L.  102-237,  title  IV, 
§  408,  Dec.  13, 1991, 105  Stat.  1865.) 

Amendments 

1991-Pub.  L.  102-237  substituted  'and  5812"  for 
'and  5813". 

Part  B— Integrated  Management  Systems 
§  5821.  Integrated  management  systems 
(a)  Establishment 

The  Secretary  shall  establish  a  research  and 
education  program  concerning  integrated  re- 
source management  and  integrated  crop  man- 
agement in  order  to  enhance  research  related 
to  farming  operations,  practices,  and  systems 
that  optimize  crop  and  livestoclt  production  po- 
tential and  are  environmentally  sound.  The 
purpose  of  the  program  shall  be— 

(1)  to  encourage  producers  to  adopt  inte- 
grated crop  and  livestock  management  prac- 
tices and  systems  that  minimize  or  abate  ad- 
verse environmental  impacts,  reduce  soil  ero- 
sion and  loss  of  water  and  nutrients,  enhance 
the  efficient  use  of  on-farm  and  off-farm 
inputs,  and  maintain  or  increase  profitability 
and  long-term  productivity; 

(2)  to  develop  knowledge  and  information 
on  integrated  crop  and  livestock  management 
systems  and  practices  to  assist  agricultural 
producers  in  the  adoption  of  these  systems 
and  practices; 

(3)  to  accumulate  and  analyze  information 
on  agricultural  production  practices  re- 
searched or  developed  under  programs  estab- 
lished under  this  subchapter,  chapter  86  of 
this  title,  and  section  5881  of  this  title  and 
other  appropriate  programs  of  the  Depart- 
ment of  Agriculture  to  further  the  develop- 
ment of  integrated  crop  and  livestock  man- 
agement systems; 


(4)  to  facilitate  the  adoption  of  whole-farm 
integrated  crop  and  livestock  management 
systems  through  demonstration  projects  on 
individual  farms,  including  small  and  limited 
resource  farms,  throughout  the  United 
States;  and 

(5)  to  evaluate  and  recommend  appropriate 
integrated  crop  and  livestock  management 
policies  and  programs. 

(b)  Development  and   adoption   of  integrated   crop 
management  practices 

The  Secretary  shall  encourage  agricultural 
producers  to  adopt  and  develop  individual,  site- 
specific  integrated  crop  management  practices. 
On  a  priority  basis,  the  Secretary  shall  develop 
and  disseminate  information  on  integrated  crop 
management  systems  for  agricultural  producers 
in  specific  localities  or  crop  producing  regions 
where  the  Secretary  determines— 

(1)  water  quality  is  impaired  as  a  result  of 
local  or  regional  agricultural  production  prac- 
tices; or 

(2)  the  adoption  of  such  practices  may  aid 
in  the  recovery  of  endangered  or  threatened 
species, 

(c)  Development  and  adoption  of  integrated  resource 

management  practices 

The  Secretary  shall,  on  a  priority  basis,  devel- 
op programs  to  encourage  livestock  producers 
to  develop  and  adopt  individual,  site-specific  in- 
tegrated resource  management  practices.  These 
programs  shall  be  designed  to  benefit  producers 
and  consumers  through— 

(1)  optimum  use  of  available  resources  and 
improved  production  and  financial  efficiency 
for  producers; 

(2)  identifying  and  prioritizing  the  research 
and  educational  needs  of  the  livestock  indus- 
try relating  to  production  and  financial  effi- 
ciency, competitiveness,  environmental  stabil- 
ity, and  food  safety;  and 

(3)  utilizing  an  interdisciplinary  approach. 

(d)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  for 
each  fiscal  year  $20,000,000  to  carry  out  this 
section  through  the  Extension  Service. 

(Pub.  L.   101-624,  title  XVI,   §1627,  Nov.   28. 
1990.  104  Stat.  3739.) 

References  in  Text 

This  subchapter,  referred  to  in  subsec,  (a)(3),  was  in 
the  original  "this  subtitle",  meaning  subtitle  B 
(§§  1619-1629)  of  title  XVI  of  Pub.  L.  101-624,  Nov.  28, 
1990,  104  Stat.  3733,  which  enacted  this  subchapter, 
repealed  sections  4701  to  4710  of  this  title,  and  re- 
pealed provisions  set  out  as  a  note  under  section  4701 
of  this  title.  For  complete  classification  of  subtitle  B 
to  the  Code,  see  Tables. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5812  of  this 
title. 

§5822.     Integrated     Farm     Management     Program 
Option 

(a)  Establishment 

The  Secretary  of  Agriculture  (hereafter  in 
this  section  referred  to  as  the  "Secretary") 
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shall,  by  regulation,  establish  a  voluntary  pro- 
gram, to  be  known  as  the  "Integrated  Farm 
Management  Program  Option"  (hereafter  re- 
ferred to  in  this  section  as  the  "program"),  de- 
signed to  assist  producers  of  agricultural  com- 
modities in  adopting  integrated,  multiyear,  site- 
specific  farm  management  plans  by  reducing 
farm  program  barriers  to  resource  stewardship 
practices  and  systems. 

(b)  Definitions 

(1)  In  general 

For  purposes  of  this  section— 

(A)  The  term  "resource-conserving  crop" 
means  legumes,  legume-grass  mixtures, 
legume-smaU  grain  mixtures,  legume-grass- 
small  grain  mixtures,  and  alternative  crops. 

(B)  The  term  "resource-conserving  crop 
rotation"  means  a  crop  rotation  that  in- 
cludes at  least  one  resource-conserving  crop 
and  that  reduces  erosion,  maintains  or  im- 
proves soil  fertility  and  tilth,  interrupts 
pest  cycles,  or  conserves  water. 

(C)  The  term  "farming  operations  and 
practices"  includes  the  integration  of  crops 
and  crop-plant  variety  selection,  rotation 
practices,  tillage  systems,  soil  conserving 
and  soil  building  practices,  nutrient  man- 
agement strategies,  biological  control  and 
integrated  pest  management  strategies,  live- 
stock production  and  management  systems, 
animal  waste  management  systems,  water 
and  energy  conservation  measures,  and 
health  and  safety  considerations. 

(D)  The  term  "integrated  farm  manage- 
ment plan"  means  a  comprehensive,  multi- 
year,  site-specific  plan  that  meets  the  re- 
quirements of  subsection  (f )  of  this  section. 

(2)  Crops 

For  purposes  of  paragraph  (1)(A)— 

(A)  The  term  "grass"  means  perennial 
grasses  commonly  used  for  haying  or  graz- 
ing. 

(B)  The  term  "legiime"  means  forage  leg- 
umes (such  as  alfalfa  or  clover)  or  any 
legimie  grown  for  use  as  a  forage  or  green 
manure,  but  not  including  any  bean  crop 
from  which  the  seeds  are  harvested. 

(C)  The  term  "small  grain"  shall  not  in- 
clude malting  barley  or  wheat,  except  for 
wheat  interplanted  with  other  small  grain 
crops  for  nonhuman  consumption. 

(D)  The  term  "alternative  crops"  means 
experimental  and  industrial  crops  grown  in 
arid  and  semiarid  regions  that  conserve  soil 
and  water. 

(c)  Eligibility 

To  be  eligible  to  participate  in  the  program 
established  by  this  section,  a  producer  must— 

(1)  prepare  and  submit  to  the  Secretary  for 
approval  an  integrated  farm  management 
plan  (hereafter  referred  to  in  this  section  as 
the  "plan"); 

(2)  actively  apply  the  terms  and  conditions 
of  the  plan,  as  approved  by  the  Secretary; 

(3)  devote  to  a  resource-conserving  crop,  on 
the  average  through  the  life  of  the  contract, 
not  less  than  20  percent  of  the  crop  acreage 
bases  enrolled  under  such  program; 

(4)  comply  with  the  terms  and  conditions  of 
any  annual  acreage  limitation  program  in 


effect  for  the  crop  acreage  bases  contracted 
under  the  terms  of  this  subsection;  and 

(5)  keep  such  records  as  the  Secretary  may 
reasonably  require. 

(d)  Acreage 

In  accepting  contracts  for  the  program,  the 
Secretary,  to  the  extent  practicable,  shall 
enroll  not  less  than  3,000,000,  nor  more  than 
5,000,000,  acres  of  cropland  in  each  of  the  cal- 
endar years  1991  through  1995. 

(e)  Contracts 

The  Secretary  shall  enter  into  contracts  with 
producers  to  enroll  acreage  in  the  program. 
Such  contracts  shall  be  for  a  period  of  not  less 
than  3  years,  but  may,  at  the  producer's  option, 
be  for  a  longer  period  of  time  (up  to  5  years) 
and  may  be  renewed  upon  mutual  agreement 
between  the  Secretary  and  the  producer. 

(f)  Requirements  of  plans 

Each  plan  approved  by  the  Secretary  shall— 

(1)  specify  the  acreage  and  the  crop  acreage 
bases  to  be  enrolled  in  the  program; 

(2)  describe  the  resource-conserving  crop  ro- 
tation to  be  implemented  and  maintained  on 
such  acreage  during  the  contract  period  to 
fulfill  the  purposes  of  the  program; 

(3)  contain  a  schedule  for  the  implementa- 
tion, improvement  and  maintenance  of  the  re- 
source-conserving crop  rotation  described  in 
the  plan; 

(4)  describe  the  farming  operations  and 
practices  to  be  implemented  on  such  acreage 
and  how  such  operations  and  practices  could 
reasonably  be  expected  to  result  in— 

(A)  the  maintenance  or  enhancement  of 
the  overall  productivity  and  profitability  of 
the  farm; 

(B)  the  prevention  of  the  degradation  of 
farmland  soils,  the  long-term  improvement 
of  the  fertility  and  physical  properties  of 
such  soils;  and 

(C)  the  protection  of  water  supplies  from 
contamination  by  managing  or  minimizing 
agricultural  poUutants  if  their  management 
or  minimization  results  in  positive  economic 
and  environmental  benefits; 

(5)  assist  the  producer  to  comply  with  all 
Federal,  State,  and  local  requirements  de- 
signed to  protect  soil,  wetland,  wildlife  habi- 
tat, and  the  quality  of  groundwater  and  sur- 
face water;  and 

(6)  contain  such  other  terms  as  the  Secre- 
tary may,  by  regulation,  require. 

(g)  Administration;  certification;  termination 

(1)  Administration;  technical  assistance;  flexibility; 
implementation;  displacement 

(A)  Administration 

The  program  shall  be  administered  by  the 
Secretary. 

(B)  Technical  assistance 

In  administering  the  program,  the  Secre- 
tary, in  consultation  with  the  local  conser- 
vation districts,  and  any  State  or  local  au- 
thorities deemed  appropriate  by  the  Secre- 
tary, shall  provide  technical  assistance  to 
producers  in  developing  and  implementing 
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plans,  evaluating  the  effectiveness  of  plans, 
and  assessing  the  costs  and  benefits  of 
farming  operations  and  practices.  The  plans 
may  draw  on  handbooks  and  technical 
guides  and  may  also  include  other  practices 
appropriate  to  the  particular  circumstances 
of  the  producer  and  the  purposes  of  the 
program. 

(C)  FlexibUity 

In  administering  the  program,  the  Secre- 
tary shall  provide  sufficient  flexibility  for  a 
producer  to  adjust  or  modify  the  producer's 
plan  consistent  with  this  section,  except 
that  such  adjustments  or  modifications 
must  be  approved  by  the  Secretary. 

(D)  Minimization  of  adverse  effect 

(i)  In  general 

Notwithstanding  any  other  provision  of 
this  section,  the  Secretary  shall  imple- 
ment this  section  in  such  a  manner  as  to 
minimize  any  adverse  economic  effect  on 
the  agribusinesses  and  other  agricultural- 
ly related  economic  interests  within  any 
county,  State,  or  region  that  may  result 
from  a  decrease  of  harvested  acres  due  to 
the  operation  of  this  section.  In  carrying 
out  this  section,  the  Secretary  may  re- 
strict the  total  amount  of  crop  acreage 
that  may  be  removed  from  production, 
taking  into  consideration  the  total 
amoimt  of  crop  acreage  that  has,  or  will 
be,  removed  from  production  under  other 
price  support,  production  adjustment,  or 
conservation  program  activities. 

(ii)  Maximize  conservation  goals 

The  Secretary  shall,  to  the  greatest 
extent  practicable,  permit  producers  on  a 
farm  that  desire  to  participate  in  the  pro- 
gram authorized  under  this  section  to 
enroll  acreage  adequate  to  maximize  con- 
servation goals  on  such  farm  and  ensure 
economic  effectiveness  of  the  program  in 
each  individual  application. 

(E)  Displacement 

The  Secretary  shall  not  approve  any  plan 
that  will  result  in  the  involuntary  displace- 
ment of  farm  tenants  or  lessees  by  landown- 
ers through  the  removal  of  substantial  por- 
tions of  the  farm  from  production  of  a  com- 
modity. In  the  case  of  any  tenant  or  lessee 
who  has  rented  or  leased  the  farm  (with  or 
without  a  written  option  for  annual  renewal 
or  periodic  renewals)  for  a  period  of  two  or 
more  of  the  immediately  preceding  years, 
the  Secretary  shall  consider  the  refusal  by 
a  landlord,  without  reasonable  cause  other 
than  simply  for  the  purpose  of  enrollment 
in  the  program,  to  renew  such  rental  or 
lease  as  an  involuntary  displacement  in  the 
absence  of  a  written  consent  to  such  non- 
renewal by  the  tenant  or  lessee. 

(2)  Certification 

The  Secretary  shall  certify  compliance  by 
producers  with  the  terms  and  conditions  of 
the  plans. 


(3)  Termination 

The  Secretary  may  terminate  a  contract  en- 
tered into  with  a  producer  under  this  pro- 
gram if— 

(A)  the  producer  agrees  to  such  termina- 
tion, or 

(B)  the  producer  violates  the  terms  and 
conditions  of  such  contract. 

(h)  Program  rules 

(1)  Base  and  yield  protection 

Notwithstanding  any  other  provision  of  law, 
the  Secretary  shall  not,  except  as  provided  in 
paragraph  (6),  reduce  crop  acreage  bases,  or 
farm  program  pasmient  yields,  as  a  result  of 
the  planting  of  a  resource-conserving  crop  as 
part  of  a  resource-conserving  crop  rotation. 

(2)  Resource-conserving  crops  on  reduced  acreage 

Notwithstanding  the  provisions  of  title  I  of 
the  Agricultural  Act  of  1949  C7  U.S.C.  1441  et 
seq.],  acreage  devoted  to  resource-conserving 
crops  as  part  of  a  resource-conserving  crop  ro- 
tation under  this  program  may  also  be  desig- 
nated as  conservation  use  acreage  for  the  pur- 
pose of  fulfilling  any  provisions  under  any 
acreage  limitation  or  land  diversion  program 
and  up  to  50  percent  of  the  acreage  so  desig- 
nated shall  be  without  restrictions  on  haying 
and  grazing,  except  as  provided  in  paragraph 
(5)(B),  except  that  such  acreage  that  is  devot- 
ed to  perennial  cover  on  which  cost-share  as- 
sistance for  the  establishment  of  the  perenni- 
al cover  has  been  provided,  shall  not  be  cred- 
ited towards  the  producer's  resource-conserv- 
ing crop  requirement  imder  a  contract  under 
this  section. 

(3)  Barley,  oats,  and  wheat 

Notwithstanding  any  other  provisions  of 
this  section,  barley,  oats,  or  wheat  planted  as 
part  of  a  resource-conserving  crop  on  reduced 
acreage  may  not  be  harvested  in  kernel  form. 

(4)  Payment  acres 

Notwithstanding  any  other  provision  of  this 
Act,  the  Secretary  shall  not  reduce  farm  pro- 
gram pasnnents  of  participants  in  this  pro- 
gram as  a  result  of  the  planting  a  resource- 
conserving  crop  as  part  of  a  resource-conserv- 
ing crop  rotation  on  payment  acres. 

(5)  Haying  and  grazing  restriction 
(A)  In  general 

The  Secretary  shall  not  make  any  pro- 
gram payments  to  a  producer  who  is  other- 
wise eligible  to  receive  with  respect  to  acre- 
age enrolled  in  the  program  if  such  produc- 
er hays  or  grazes  such  acreage  (excluding 
acreage  designated  as  conservation  use  acre- 
age) during  the  5-month  period  in  each 
State  during  which  haying  and  grazing  of 
conserving  use  acres  is  not  allowed  under 
the  provisions  of  the  Agricultural  Act  of 
1949  [7  U.S.C.  1421  et  seq.].  or,  if  the  crop 
planted  on  such  acreage  includes  a  small 
grain,  before  the  producer  harvests  the 
small  grain  crop  in  kernel  form. 


Page  765 


TITLE  7— AGRICULTURE 


§5822 


(B)  Limitation  on  permitted  haying  and  grazing 

Notwithstanding  any  other  provision  of 
this  section,  if  the  Secretary  determines 
that  implementation  of  this  section  will 
result  in  a  significant  adverse  economic 
impact  on  hay  or  livestock  prices  in  a  par- 
ticular geographic  area,  the  Secretary  may 
limit  the  quantity  of  hay  that  can  be  har- 
vested or  grazed  from  that  area.  Such  limit 
may  include  restrictions  on  the  number  of 
times  that  hay  may  be  harvested  or  grazed 
from  the  acres  per  year,  the  timing  of  such 
harvesting  and  grazing,  or  the  number  of 
years  that  such  land  may  remain  in  the 
same  hay  stand,  or  a  prohibition  on  the 
harvesting  or  grazing  of  hay  from  acres  on 
which  a  small  grain  was  not  originally  inter- 
planted  with  the  hay  crop  and  harvested 
for  grain. 

(6)  Base  acre  acljustments 

The  Secretary,  only  for  the  purpose  of  es- 
tablishing a  producer's  crop  acreage  base 
under  the  Agricultural  Act  of  1949  [7  U.S.C. 
1421  et  seq.],  may  make  such  adjustments  as 
the  Secretary  determines  to  be  fair  and  equi- 
table to  reflect  resource-conserving  crop  rota- 
tion practices  that  were  maintained  by  pro- 
ducers prior  to  participation  in  the  program 
and  to  reflect  such  other  factors  as  the  Secre- 
tary determines  should  be  considered,  except 
that  the  total  of  such  adjustments  in  any 
year  shall  not  exceed  the  total  farm  program 
savings  in  the  same  year  that  would  result 
from  the  implementation  of  plans. 

(7)  Payment  acreage  limitation 

(A)  In  general 

No  producers  enrolled  in  a  resource-con- 
serving crop  rotation  shall  be  eligible  to  re- 
ceive payments  under  farm  programs  for 
wheat,  feed  grains,  cotton,  or  rice  under  the 
Agricultural  Act  of  1949  [7  U.S.C.  1421  et 
seq.]  on  acreage  equal  to  the  average 
number  of  traditionally  imderplanted  acres 
for  the  three  years  prior  to  enrolling  in  this 
program. 

(B)  ''Traditionally  underplanted  acreage"  defined 
(i)  In  general 

Subject  to  clause  (ii),  for  the  purposes 
of  this  paragraph  the  term  "traditionally 
imderplanted  acreage"  means  the  differ- 
ence in  a  particular  year  between  the 
acreage  that  is  part  of  a  producer's  crop 
acreage  base  that  is  not  planted  to  the 
program  crop  and  the  part  of  the  crop 
acreage  base  subject  to  an  acreage  limita- 
tion program  or  required  to  be  set  aside, 
but  only  to  the  extent  that  such  number 
exceeds  the  number  of  acres  resulting 
from  the  reduction  in  payment  acres 
under  an  amendment  made  by  section 
1101  of  the  Omnibus  Budget  Reconcilia- 
tion Act  of  1990  (Public  Law  101-508;  104 
Stat.  1388-1).  In  no  case  shall  such  acre- 
age be  less  than  zero. 

(ii)  Exception 

In  the  case  of  a  producer  participating 
in  a  particular  year  in  a  program  author- 


ized under  section  101B(c)(l)(D), 
103B(c)(l)(D),  105B(c)(l)(E).  or 

107B(c)(l)(E)  of  the  Agricultural  Act  of 
1949  [7  U.S.C.  1441-2(c)(l)(D), 
1444-2(c)(l)(D),  1444f(c)(l)(E),  or 

1445b-3a(c)(l)(E)],  the  term  "traditional- 
ly underplanted  acreage"  means  8  percent 
of  the  producer's  permitted  acreage  for 
such  year. 

(Pub.  L.  101-624,  title  XIV,  §1451,  Nov.  28, 
1990,  104  Stat.  3607;  Pub.  L.  101-508,  title  I, 
§  1204(a),  Nov.  5,  1990,  104  Stat.  1388-11;  Pub. 
L.  102-237,  title  II,  §  201(a),  Dec.  13,  1991,  105 
Stat.  1846.) 

References  in  Text 

The  Agricultural  Act  of  1949,  referred  to  in  subsec. 
(h)(2),  (5)(A),  (6),  (7)(A),  is  act  Oct.  31,  1949,  ch.  792. 
63  Stat.  1051,  as  amended,  which  is  classified  principal- 
ly to  chapter  35A  (§  1421  et  seq.)  of  this  title.  Title  I  of 
the  Agricultural  Act  of  1949,  is  classified  generally  to 
subchapter  II  (§  1441  et  seq.)  of  chapter  35 A  of  this 
title.  For  complete  classification  of  this  Act  to  the 
Code,  see  Short  Title  note  set  out  under  section  1421 
of  this  title  and  Tables. 

This  Act,  referred  to  in  subsec.  (h)(4),  is  Pub.  L. 
101-624,  Nov.  28,  1990,  104  Stat.  3359,  as  amended, 
known  as  the  Pood,  Agriculture,  Conservation,  and 
Trade  Act  of  1990.  For  complete  classification  of  this 
Act  to  the  Code,  see  Short  Title  note  set  out  imder 
section  1421  of  this  title  and  Tables. 

Section  1101  of  the  Omnibus  Budget  Reconciliation 
Act  of  1990,  referred  to  in  subsec.  (h)(7)(B)(i).  is  sec- 
tion 1101  of  Pub.  L.  101-508,  which  amended  sections 
1441-2, 1444-2, 1444f,  and  1445b-3a  of  this  title. 

Codification 

Section  was  not  enacted  as  part  of  subtitle  B  of  title 
XVI  of  Pub.  L.  101-624  which  comprises  this  subchap- 
ter. 

Amendments 

1991— Subsec.  (b)(1)(D).  Pub.  L.  102-237,  §  201(a)(1), 
substituted  "subsection  (f )"  for  "subsection  (e)". 

Subsec.  (d).  Pub.  L.  102-237.  §  201(a)(2),  inserted 
"each  of"  before  "the  calendar". 

Subsec.  (f)(5).  Pub.  L.  102-237,  §  201(a)(3),  substitut- 
ed "assist"  for  "assisting". 

Subsec.  (h)(7)(B)(i).  Pub.  L.  102-237,  §  201(a)(4)(A). 
inserted  before  period  at  end  of  first  sentence  ".  but 
only  to  the  extent  that  such  number  exceeds  the 
number  of  acres  resulting  from  the  reduction  in  pay- 
ment acres  under  an  amendment  made  by  section  1101 
of  the  Omnibus  Budget  Reconciliation  Act  of  1990 
(Public  Law  101-508;  104  Stat.  1388-1)". 

Subsec.  (h)(7)(B)(ii).  Pub.  L.  102-237.  §  201(a)(4)(B), 
substituted  "under  section  101B(c)(l)(D). 
103B(c)(l)(D),  105B(c)(l)(E),  or  107B(c)(l)(E)"  for 
"under  section  101B(c)(l)(B),  section  103B(c)(l)(B). 
section  105A(c)(l)(B),  or  section  107A(c)(l)(B)". 

1990— Subsec.  (d).  Pub.  L.  101-508,  §  1204(a)(1),  sub- 
stituted "enroll  not  less  than"  for  "enroll  not  more 
than". 

Subsec.  (h)(7)(A).  Pub.  L.  101-508,  §  1204(a)(2).  sub- 
stituted "shall  be  eligible"  for  "shall  not  be  eligible". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-237  effective  as  if  includ- 
ed in  the  provision  of  the  Pood,  Agriculture.  Conserva- 
tion, and  Trade  Act  of  1990,  Pub.  L.  101-624,  to  which 
the  amendment  relates,  see  section  1101(b)(1)  of  Pub. 
L.  102-237.  set  out  as  a  note  under  section  1421  of  this 
title. 
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Effective  Date  of  1990  Amend&ient 

Amendment  by  Pub.  L.  101-508  effective  Nov.  29, 
1990.  see  section  1301  of  Pub.  L.  101-508.  set  out  as  a 
note  under  section  51  Ir  of  this  title. 

Part  C— Sustainable  Agriculture  Technology 
Development  and  Transfer  Program 

§  5831.  Technical  guides  and  handbooks 

(a)  Development 

Not  later  than  two  years  after  November  28, 
1990,  the  Secretary  shall  develop  and  make 
available  handbooks  and  technical  guides,  and 
any  other  educational  materials  that  are  appro- 
priate for  describing  sustainable  agriculture 
production  systems  and  practices,  as  researched 
and  developed  under  this  subchapter,  chapter 
86  of  this  title,  section  5881  of  this  title,  and 
other  appropriate  research  programs  of  the  De- 
partment. 

(b)  Consultation  and  coordination 

The  Secretary  shall  develop  the  handbooks, 
technical  guides,  and  educational  materials  in 
consultation  with  the  Advisory  Council,  the 
Soil  Conservation  Service,  and  any  other  appro- 
priate entities  designated  by  the  Secretary.  The 
Secretary  shall  coordinate  activities  conducted 
under  this  section  with  those  conducted  under 
section  3861  of  title  16. 

(c)  Topics  of  handbooks  and  guides 

The  handbooks  and  guides,  and  other  educa- 
tional materials,  shall  include  detailed  informa- 
tion on  the  selection  of  crops  and  crop-plant  va- 
rieties, rotation  practices,  soil  building  prac- 
tices, tiUage  systems,  nutrient  management,  in- 
tegrated pest  management  practices,  habitat 
protection,  pest,  weed,  and  disease  manage- 
ment, livestock  management,  soil,  water,  and 
energy  conservation,  and  any  other  practices  in 
accordance  with  or  in  furtherance  of  the  pur- 
pose of  this  subchapter. 

(d)  Organization  and  contents 

The  handbooks  and  guides,  and  other  educa- 
tional materials,  shall  provide  practical  instruc- 
tions and  be  organized  in  such  a  manner  as  to 
enable  agricultural  producers  desiring  to  imple- 
ment the  practices  and  systems  developed 
under  this  subchapter,  chapter  86  of  this  title, 
section  5881  of  this  title,  and  other  appropriate 
research  programs  of  the  Department  to  ad- 
dress site-specific,  environmental  and  resource 
management  problems  and  to  sustain  farm 
profitability,  including— 

(1)  enhancing  and  maintaining  the  fertility, 
productivity,  and  conservation  of  farmland 
and  ranch  soils,  ranges,  pastures,  and  wildlife; 

(2)  maximizing  the  efficient  and  effective 
use  of  agricultural  inputs; 

(3)  protecting  or  enhancing  the  quality  of 
water  resources;  or 

(4)  optimizing  the  use  of  on-farm  and  non- 
renewable resources. 

(e)  Availability 

The  Secretary  shall  ensure  that  handbool^ 
and  technical  guides,  and  other  educational  ma- 
terials are  made  available  to  the  agricultiural 
community  and  the  public  through  colleges  and 
universities,  the  State  Cooperative  Extension 


Service,  the  Soil  Conservation  Service,  other 
State  and  Federal  agencies,  and  any  other  ap- 
propriate entities. 

(f )  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  such 
sums  as  may  be  necessary  to  carry  out  the  pro- 
visions of  this  section. 

(Pub.  L.  101-624,  title  XVI,  §1628,  Nov.  28, 
1990,  104  Stat.  3740;  Pub.  L.  102-237,  title  IV, 
§  407(3),  Dec.  13,  1991,  105  Stat.  1864.) 

References  in  Text 

This  subchapter,  referred  to  in  subsecs.  (a),  (c),  and 
(d),  was  in  the  original  "this  subtitle",  meaning  sub- 
title B  (§§  1619-1629)  of  title  XVI  of  Pub.  L.  101-624, 
Nov.  28,  1990,  104  Stat.  3733,  which  enacted  this  sub- 
chapter, repealed  sections  4701  to  4710  of  this  title, 
and  repealed  provisions  set  out  as  a  note  under  section 
4701  of  this  title.  For  complete  classification  of  sub- 
title B  to  the  Code,  see  Tables. 

Amendments 

1991— Subsec.  (c).  Pub.  L.  102-237  substituted  'edu- 
cational" for  "education". 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  16  section  3862. 

§  5S32.  National  Training  Program 

(a)  In  general 

The  Secretary  shall  establish  a  National 
Training  Program  in  Sustainable  Agriculture  to 
provide  education  and  training  for  Cooperative 
Extension  Service  agents  and  other  profession- 
als involved  in  the  education  and  transfer  of 
technical  information  concerning  sustainable 
agriculture  in  order  to  develop  their  under- 
standing, competence,  and  ability  to  teach  and 
communicate  the  concepts  of  sustainable  agri- 
culture to  Cooperative  Extension  Service 
agents  and  to  farmers  and  urban  residents  who 
need  information  on  sustainable  agriculture. 

(b)  Administration 

The  National  Trainuig  Program  shall  be  orga- 
nized and  administered  by  the  Extension  Serv- 
ice, in  coordination  with  other  appropriate  Fed- 
eral agencies.  The  Secretary  shall  designate  an 
individual  from  the  Cooperative  Extension 
Service  in  each  State  to  coordinate  the  Nation- 
al Training  Program  within  that  State.  The 
coordinators  shaU  be  responsible,  in  coopera- 
tion with  appropriate  Federal  and  State  agen- 
cies, for  developing  and  implementing  a  state- 
wide training  program  for  appropriate  field 
office  personnel. 

(c)  Required  training 

(1)  Agricultural  agents 

The  Secretary  shall  ensiure  that  all  agricul- 
tural agents  of  the  Cooperative  Extension 
Service  have  completed  the  National  Training 
Program  not  later  than  the  end  of  the  five- 
year  period  beginning  on  November  28,  1990. 
Such  training  may  occur  at  a  college  or  uni- 
versity located  within  each  State  as  designat- 
ed by  the  coordinator  designated  under  this 
section. 
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(2)  Proof  of  training 

Beginning  three  years  after  November  28, 
1990,  the  Secretary  shall  ensure  that  all  new 
Cooperative  Extension  Service  agents  em- 
ployed by  such  Service  are  able  to  demon- 
strate, not  later  than  18  months  after  the  em- 
plojonent  of  such  agents,  that  such  agents 
have  completed  the  training  program  estab- 
lished in  subsection  (a)  of  this  section. 

(d)  Regional  training  centers 

(1)  Designation 

The  Secretary  shall  designate  not  less  than 
two  regional  training  centers  to  coordinate 
and  administer  educational  activities  in  sus- 
tainable agriculture  as  provided  for  in  this 
section. 

(2)  Training  program 

Such  centers  shall  offer  intensive  instruc- 
tional programs  involving  classroom  and  field 
training  work  for  extension  specialists  and 
other  individuals  who  are  required  to  trans- 
mit technical  information. 

(3)  Prohibition  on  construction 

Such  centers  shall  be  located  at  existing  fa- 
cilities, and  no  funds  appropriated  to  carry 
out  this  part  shall  be  used  for  facility  con- 
struction. 

(4)  Administration 

Such  centers  should  be  administered  by  en- 
tities that  have  a  demonstrated  capability  re- 
lating to  sustainable  agriculture.  The  Secre- 
tary should  consider  utilizing  existing  entities 
with  expertise  in  sustainable  agriculture  to 
assist  in  the  design  and  implementation  of 
the  training  program  under  paragraph  (2). 

(5)  Coordination  of  resources 

Such  centers  shall  make  use  of  information 
generated  by  the  Department  of  Agriculture 
and  the  State  agricultural  experiment  sta- 
tions, and  the  practical  experience  of  farmers, 
especially  those  cooperating  in  on-f  arm  dem- 
onstrations and  research  projects,  in  carrying 
out  the  functions  of  such  centers. 

(e)  Competitive  grants 

(1)  In  General 

The  Secretary  shall  establish  a  competitive 
grants  program  to  award  grants  to  organiza- 
tions, including  land-grant  colleges  and  uni- 
versities, to  carry  out  sustainable  agricultural 
training  for  coimty  agents  and  other  individ- 
uals that  need  basic  information  concerning 
sustainable  agriculture  practices. 

(2)  Short  courses 

The  purpose  of  the  grants  made  available 
under  paragraph  (1)  shall  be  to  establish,  in 
various  regions  in  the  United  States,  training 
programs  that  consist  of  workshops  and  short 
courses  designed  to  familiarize  participants 
with  the  concepts  and  importance  of  sustain- 
able agriculture. 

(f)  Regional  specialists 

To  assist  county  agents  and  farmers  imple- 
ment production  practices  developed  under  this 
subchapter,  chapter  86  of  this  title,  section  5881 
of  this  title,  and  other  appropriate  research 


programs  of  the  Department,  regional  sustain- 
able agriculture  specialists  may  be  designated 
within  each  State  who  shall  report  to  the  State 
coordinator  of  that  State.  The  specialists  shall 
be  responsible  for  developing  and  coordinating 
local  dissemination  of  sustainable  agriculture 
information  in  a  manner  that  is  useful  to  farm- 
ers in  the  region. 

(g)  Information  availability 

The  Cooperative  Extension  Service  within 
each  State  shall  transfer  information  developed 
under  this  subchapter,  chapter  86  of  this  title, 
section  5881  of  this  title,  and  other  appropriate 
research  programs  of  the  Department  through 
a  program  that  shall— 

(1)  assist  in  developing  farmer-to-farmer  in- 
formation exchange  networks  to  enable  farm- 
ers making  transitions  to  more  sustainable 
farming  systems  to  share  ideas  and  draw  on 
the  experiences  of  other  farmers; 

(2)  help  coordinate  and  publicize  a  regular 
series  of  sustainable  agriculture  farm  tours 
and  field  days  within  each  State; 

(3)  plan  for  extension  programming,  includ- 
ing extensive  farmer  input  and  feedback,  in 
the  design  of  new  and  ongoing  research  en- 
deavors related  to  sustainable  agriculture; 

(4)  provide  technical  assistance  to  individ- 
ual farmers  in  the  design  and  implementation 
of  farm  management  plans  and  strategies  for 
making  a  transition  to  more  sustainable  agri- 
cultural systems; 

(5)  consult  and  work  closely  with  the  Soil 
Conservation  Service  and  the  Agricultural 
Stabilization  and  Conservation  Service  in  car- 
rying out  the  information,  technical  assist- 
ance, and  related  programs; 

(6)  develop,  coordinate,  and  direct  special 
education  and  outreach  programs  in  areas 
highly  susceptible  to  groundwater  contamina- 
tion, linking  sustainable  agriculture  informa- 
tion with  water  quality  improvement  infor- 
mation; 

(7)  develop  information  sources  relating  to 
crop  diversification,  alternative  crops,  on- 
farm  food  or  commodity  processing,  and  on- 
f  arm  energy  generation; 

(8)  establish  a  well-water  testing  program 
designed  to  provide  those  persons  dependent 
upon  imderground  drinking  water  supplies 
with  an  understanding  of  the  need  for  regular 
water  testing,  information  on  sources  of  test- 
ing, and  an  understanding  of  how  to  interpret 
test  results  and  provide  for  the  protection  of 
underground  water  supplies; 

(9)  provide  specific  information  on  water 
quality  practices  developed  through  the  re- 
search programs  in  chapter  86  of  this  title; 

(10)  provide  specific  information  on  nutri- 
ent management  practices  developed  through 
the  research  programs  in  chapter  86  of  this 
title;  and 

(11)  provide  information  concerning  whole- 
farm  management  systems  integrating  re- 
search results  under  this  subchapter,  chapter 
86  of  this  title,  section  5881  of  this  title,  and 
other  appropriate  research  programs  of  the 
Department. 
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(h)  "Appropriate  field  office  personnel"  defined 

For  purposes  of  this  section,  the  term  "appro- 
priate field  office  personnel"  includes  employ- 
ees of  the  Extension  Service,  Soil  Conservation 
Service,  and  other  appropriate  Department  of 
Agriculture  personnel,  as  determined  by  the 
Secretary,  whose  activities  involve  the  provision 
of  agricultiu-al  production  and  conservation  in- 
formation to  agricultural  producers. 
(i)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated 
$20,000,000  for  each  fiscal  year  to  carry  out  the 
National  Training  Program. 

(Pub.  L.  101-624,  title  XVI,  §1629,  Nov.  28, 
1990,  104  Stat.  3741;  Pub.  L.  102-237,  title  IV, 
§  407(4),  Dec.  13, 1991, 105  Stat.  1864.) 

Amendments 

1991— Subsec.  (c)(1).  Pub.  L.  102-237  substituted 
"ensure"  for  "insure". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5503  of  this 
title. 

SUBCHAPTER  II— NATIONAL  GENETIC 
RESOURCES  PROGRAM 

§  5841.  Establishment,  purpose,  and  functions  of  Na- 
tional Genetic  Resources  Program 

(a)  In  general 

The  Secretary  of  Agriculture  shall  provide 
for  a  National  Genetic  Resources  Program. 

(b)  Purpose 

The  program  is  established  for  the  purpose  of 
maintaining  and  enhancing  a  program  provid- 
ing for  the  collection,  preservation,  and  dis- 
semination of  genetic  material  of  importance  to 
American  food  and  agriculture  production. 

(c)  Administration 

The  program  shall  be  administered  by  the 
Secretary  through  the  Agricultural  Research 
Service. 

(d)  Functions 

The  Secretary,  acting  through  the  program, 
shall— 

(1)  provide  for  the  collection,  classification, 
preservation,  and  dissemination  of  genetic 
material  of  importance  to  the  food  and  agri- 
culture sectors  of  the  United  States; 

(2)  conduct  research  on  the  genetic  materi- 
als collected  and  on  methods  for  storage  and 
preservation  of  those  materials; 

(3)  coordinate  the  activities  of  the  program 
with  similar  activities  occurring  domestically; 

(4)  make  available  upon  request,  without 
charge  and  without  regard  to  the  country 
from  which  such  request  originates,  the  ge- 
netic material  which  the  program  assembles; 

(5)  expand  the  types  of  genetic  resources  in- 
cluded in  the  program  to  develop  a  compre- 
hensive genetic  resources  program  which  in- 
cludes plants  (including  silvicultural  species), 
animal,  aquatic,  insect,  microbiological,  and 
other  types  of  genetic  resources  of  impor- 
tance to  food  and  agriculture,  as  resources 
permit;  and 


(6)  engage  in  such  other  activities  as  the 
Secretary  determines  appropriate  and  as  the 
resources  of  the  program  permit. 

(Pub.  L.   101-624,  title  XVI,   §1632,  Nov.   28, 
1990,  104  Stat.  3744.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5842  of  this 
title. 

§  5842.  Appointment  and  authority  of  Director 

(a)  Director 

There  shall  be  at  the  head  of  the  program  an 
official  to  be  known  as  the  Director  of  the  Na- 
tional Genetic  Resources  Program  who  shall  be 
appointed  by  the  Secretary.  The  Director  shall 
perform  such  duties  as  are  assigned  to  the  Di- 
rector by  this  subchapter  and  such  other  duties 
as  the  Secretary  may  prescribe. 

(b)  Administrative  authority 

In  carrying  out  this  subchapter,  the  Secre- 
tary, acting  through  the  Director— 

(1)  shall  be  responsible  for  the  overall  direc- 
tion of  the  program  and  for  the  establish- 
ment and  implementation  of  general  policies 
respecting  the  management  and  operation  of 
activities  within  the  program; 

(2)  may  secure  for  the  program  consultation 
services  and  advice  of  persons  from  the 
United  States  and  abroad; 

(3)  may  accept  volimtary  and  uncompensat- 
ed services;  and 

(4)  may  perform  such  other  administrative 
functions  as  the  Secretary  determines  are 
needed  to  effectively  carry  out  this  subchap- 
ter. 

(c)  Duties 

The  Director  shall— 

(1)  advise  participants  on  the  program  ac- 
tivities; 

(2)  coordinate,  review  and  facilitate  the  sys- 
tematic identification  and  evaluation  of,  rele- 
vant information  generated  imder  the  pro- 
gram; 

(3)  promote  the  effective  transfer  of  the  in- 
formation described  in  paragraph  (2)  to  the 
agriculture  and  food  production  community 
and  to  entities  that  require  such  information; 
and 

(4)  monitor  the  effectiveness  of  the  activi- 
ties described  in  paragraph  (3). 

(d)  Biennial  reports 

The  Director  shall  prepare  and  transmit  to 
the  Secretary  and  to  the  Congress  a  biennial 
report  containing— 

(Da  description  of  the  activities  carried  out 
by  and  through  the  program  and  the  policies 
of  the  program,  and  such  recommendations 
respecting  such  activities  and  policies  as  the 
Director  considers  to  be  appropriate; 

(2)  a  description  of  the  necessity  for,  and 
progress  achieved  toward  providing,  addition- 
al programs  and  activities  designed  to  include 
the  range  of  genetic  resources  described  in 
section  5841(d)(5)  of  this  title  in  the  activities 
of  the  program;  and 
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(3)  an  assessment  of  events  and  activities 
occurring  internationally  as  they  relate  to  the 
activities  and  policies  of  the  program. 
(e)  Initial  reports 

Not  later  than  one  year  after  November  28, 
1990,  the  Director  shall  transmit  to  the  Secre- 
tary and  to  the  Congress  a  report— 

(1)  describing  the  projected  needs  over  a  10- 
year  period  in  each  of  the  areas  of  genetic  re- 
sources described  in  section  5841(d)(5)  of  this 
title,  including  the  identification  of  existing 
components  of  a  comprehensive  program, 
policies  and  activities  needed  to  coordinate 
those  components,  and  additional  elements 
not  in  existence  which  are  required  for  the 
development  of  a  comprehensive  genetic  re- 
sources program  as  described  in  such  section; 

(2)  assessing  the  international  efforts  and 
activities  related  to  the  program,  and  their 
effect  upon  and  coordination  with  the  pro- 
gram; and 

(3)  evaluating  the  potential  effect  of  vari- 
ous national  laws,  including  national  quaran- 
tine requirements,  as  well  as  treaties,  agree- 
ments, and  the  activities  of  international  or- 
ganizations on  the  development  of  a  compre- 
hensive international  system  for  the  collec- 
tion and  maintenance  of  genetic  resources  of 
importance  to  agriculture. 

(Pub.  L.  101-624,  title  XVI,  §1633,  Nov.  28, 
1990,  104  Stat.  3744;  Pub.  L.  102-237,  title  IV, 
§  404(a)(2),  Dec.  13,  1991,  105  Stat.  1864.) 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-237  substituted  "Re- 
sources Program"  for  "Resources  program". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5843  of  this 
title. 

§  5843.  Advisory  council 

(a)  Establishment  and  membership 

The  Secretary  shall  establish  an  advisory 
council  for  the  program  for  the  purpose  of  ad- 
vising, assisting,  consulting  with,  and  mailing 
recommendations  to,  the  Secretary  and  Direc- 
tor concerning  matters  related  to  the  activities, 
policies  and  operations  of  the  program.  The  ad- 
visory council  shall  consist  of  ex  officio  mem- 
bers and  not  more  than  nine  members  appoint- 
ed by  the  Secretary. 

(b)  Ex  officio  members 

The  ex  officio  members  of  the  advisory  coim- 
cil  shall  consist  of  the  following  persons  (or 
their  designees): 

(1)  The  Director. 

(2)  The  Assistant  Secretary  of  Agriculture 
for  Science  and  Education. 

(3)  The  Director  of  the  National  Agricultur- 
al Library. 

(4)  The  Director  of  the  National  Institutes 
of  Health. 

(5)  The  Director  of  the  National  Science 
Foundation. 

(6)  The  Secretary  of  Energy. 

(7)  The  Director  of  the  Office  of  Science 
and  Technology  Policy. 

(8)  Such  additional  officers  and  employees 
of  the  United  States  as  the  Secretary  deter- 


mines are  necessary  for  the  advisory  council 
to  effectively  carry  out  its  f imctions. 

(c)  Appointment  of  other  members 

The  members  of  the  advisory  council  who  are 
not  ex  officio  members  shall  be  appointed  by 
the  Secretary  as  follows: 

(1)  Two-thirds  of  the  members  shall  be  ap- 
pointed from  among  the  leading  representa- 
tives of  the  scientific  disciplines  relevant  to 
the  activities  of  the  program,  including  agri- 
cultural sciences,  environmental  sciences,  nat- 
ural resource  sciences,  health  sciences,  and 
nutritional  sciences. 

(2)  One-third  of  the  members  shall  be  ap- 
pointed from  the  general  public  and  shall  in- 
clude leaders  in  fields  of  public  policy,  trade, 
international  development,  law,  or  manage- 
ment. 

(d)  Compensation 

Members  of  the  advisory  council  shall  serve 
without  compensation,  if  not  otherwise  officers 
or  employees  of  the  United  States,  except  that 
they  shall,  while  away  from  their  homes  or  reg- 
ular places  of  business  in  the  performance  of 
services  for  the  advisory  coimcil,  be  allowed 
travel  expenses,  including  per  diem  in  lieu  of 
subsistence,  in  the  same  manner  as  persons  em- 
ployed intermittently  in  the  Government  serv- 
ice are  allowed  expenses  under  sections  5701 
through  5707  of  title  5. 

(e)  Term  of  office  of  appointees;  vacancies 

(1)  Term 

The  term  of  office  of  a  member  appointed 
under  subsection  (c)  of  this  section  is  four 
years,  except  that  any  member  appointed  to 
fill  a  vacancy  occurring  before  the  expiration 
of  the  term  for  which  the  predecessor  of  such 
member  was  appointed  shall  be  appointed 
only  for  the  remainder  of  such  term. 

(2)  Initial  appointment 

The  Secretary  shall  malce  appointments  to 
the  advisory  coimcil  so  as  to  ensure  that  the 
terms  of  the  members  appointed  under  sub- 
section (c)  of  this  section  do  not  all  expire  in 
the  same  year.  A  member  may  serve  after  the 
expiration  of  the  member's  term  until  a  suc- 
cessor taltes  office. 

(3)  Reappointment 

A  member  who  is  appointed  for  a  term  of 
four  years  may  not  be  reappointed  to  the  ad- 
visory council  before  two  years  after  the  date 
of  expiration  of  such  term  of  office. 

(4)  Vacancies 

If  a  vacancy  occurs  in  the  advisory  council 
among  the  members  appointed  under  subsec- 
tion (c)  of  this  section,  the  Secretary  shall 
make  an  appointment  to  fill  such  vacancy 
within  90  days  after  the  date  such  vacancy 
occurs. 

(f)  Chair 

The  Secretary  shall  select  as  the  chair  of  the 
advisory  coimcil  one  of  the  members  appointed 
imder  subsection  (c)  of  this  section.  The  term 
of  office  of  the  chair  shall  be  two  years. 
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(g)  Meetings 

The  advisory  council  shaU  meet  at  the  call  of 
the  chair  or  on  the  request  of  the  Director,  but 
at  least  two  times  each  fiscal  year.  The  location 
of  the  meetings  of  the  advisory  council  shall  be 
subject  to  the  approval  of  the  Director. 

(h)  Staff 

The  Director  shall  make  available  to  the  advi- 
sory coimcil  such  staff,  information,  and  other 
assistance  as  it  may  require  to  carry  out  its 
functions. 

(!)  Orientation  and  training 

The  Director  shall  provide  such  orientation 
and  training  for  new  members  of  the  advisory 
council  as  may  be  appropriate  for  their  effec- 
tive participation  in  the  functions  of  the  adviso- 
ry council. 

(j)  Comments  and  reeommendations 

The  advisory  council  may  prepare,  for  inclu- 
sion in  a  report  submitted  under  section  5842  of 
this  title- 

(1)  comments  respecting  the  activities  of 
the  advisory  council  during  the  period  cov- 
ered by  the  report; 

(2)  conunents  on  the  progress  of  the  pro- 
gram in  meeting  its  objectives;  and 

(3)  recommendations  respecting  the  future 
directions,  program,  and  policy  emphasis  of 
the  program. 

(k)  Reports 

The  advisory  council  may  prepare  such  re- 
ports as  the  advisory  council  determines  to  be 
appropriate. 
(I)  Application  of  Advisory  Committee  Act 

Section  14(a)  of  the  Federal  Advisory  Com- 
mittee Act  (5  U.S.C.  App.)  relating  to  the  termi- 
nation of  an  advisory  committee  shall  not  apply 
to  the  advisory  council  established  under  this 
section. 

(Pub.  L.  101-624,  title  XVI,  §1634,  Nov.  28, 
1990.  104  Stat.  3745;  Pub.  L.  102-237,  title  IV, 
§  407(5),  Dec.  13,  1991,  105  Stat.  1864.) 

References  in  Text 

The  Federal  Advisory  Committee  Act,  referred  to  in 
subsec.  a\  is  Pub.  L.  92-463,  Oct.  6.  1972,  86  Stat.  770, 
as  amended,  which  is  set  out  in  the  Appendix  to  Title 
5,  Government  Organization  and  Employees. 

Amendments 

1991-~Subsec.  il).  Pub.  L.  102-237  substituted  "coun- 
cil established"  for  "committee  established". 

§5844.  Definitions  and  authorization  of  appropria- 
tions 

(a)  DeHnltlons 

For  purposes  of  this  subchapter: 

(1)  The  term  "program"  means  the  Nation- 
al Genetic  Resources  Program. 

(2)  The  term  "Secretary"  means  the  Secre- 
tary of  Agriculture. 

(3)  The  term  "Director"  means  the  Director 
of  the  National  Genetic  Resources  Program. 

(b)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  such 
funds  as  may  be  necessary  to  carry  out  this  sub- 


chapter  for   each   of    the    fiscal    years    1991 
through  1995. 

(Pub.  L.   101-624,  title  XVI,   §1635,  Nov.   28, 
1990,  104  Stat.  3747.) 

SUBCHAPTER  III— NATIONAL  AGRICUL- 
TURAL WEATHER  INFORMATION 
SYSTEM 


§  5851.  Short  title  and  purposes 

(a)  Short  title 

This  subchapter  may  be  cited  as  the  "Nation- 
al Agricultural  Weather  Information  System 
Act  of  1990". 

(b)  Purposes 

The  purposes  of  this  subchapter  are— 

(1)  to  provide  a  nationally  coordinated  agri- 
cultural weather  information  system,  based 
on  the  participation  of  universities.  State  pro- 
grams. Federal  agencies,  and  the  private 
weather  consulting  sector,  and  aimed  at  meet- 
ing the  weather  and  climate  information 
needs  of  agricultural  producers; 

(2)  to  facilitate  the  collection,  organization, 
and  dissemination  of  advisory  weather  and 
climate  information  relevant  to  agricultural 
producers,  through  the  participation  of  the 
private  sector  and  otherwise; 

(3)  to  provide  for  research  and  education  on 
agricultural  weather  and  climate  information, 
aimed  at  improving  the  quality  and  quantity 
of  weather  and  climate  information  available 
to  agricultural  producers,  including  research 
on  short-term  forecasts  of  thimderstorms  and 
on  extended  weather  forecasting  techniques 
and  models; 

(4)  to  encourage,  where  feasible,  greater  pri- 
vate sector  participation  in  providing  agricul- 
tural weather  and  climate  information,  to  en- 
courage private  sector  participation  in  educat- 
ing and  training  farmers  and  others  in  the 
proper  utilization  of  agricultural  weather  and 
climate  information,  and  to  strengthen  their 
ability  to  provide  site-specific  weather  fore- 
casting for  farmers  and  the  agricultural 
sector  in  general;  and 

(5)  to  ensure  that  the  weather  and  climate 
data  bases  needed  by  the  agricultural  sector 
are  of  the  highest  scientific  accuracy  and 
thoroughly  dociunented,  and  that  such  data 
bases  are  easily  accessible  for  remote  comput- 
er access. 

(Pub.   L.   101-624,   title  XVI,   §1637,   Nov.   28, 
1990,  104  Stat.  3747.) 

§  5852.  Agricultural  Weather  Office 

(a)  Establishment  of  Office  and  administration  of 
system 
(1)  Establishment  required 

The  Secretary  of  Agriculture  shall  establish 
in  the  Department  of  Agriculture  an  Agricul- 
tural Weather  Office  to  plan  and  administer 
the  National  Agricultural  Weather  Informa- 
tion System.  The  system  shall  be  comprised 
of  the  office  established  under  this  section 
and  the  activities  of  the  State  agricultural 
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weather  information  systems  described  in  sec- 
tion 5854  of  this  title. 

(2)  Director 

The  Secretary  shall  appoint  a  Director  to 
manage  the  activities  of  the  Agricultural 
Weather  Office  and  to  advise  the  Secretary 
on  scientific  and  programmatic  coordination 
for  climate,  weather,  and  remote  sensing. 

(b)  Authority 

The  Secretary,  acting  through  the  Office, 
may  undertake  the  following  activities  to  carry 
out  this  subchapter: 

(1)  Enter  into  cooperative  projects  with  the 
National  Weather  Service  to— 

(A)  support  operational  weather  forecast- 
ing and  observation  useful  in  agriculture; 

(B)  sponsor  joint  workshops  to  train  agri- 
culturalists about  the  optimum  utilization 
of  agricultural  weather  and  climate  data; 

(C)  jointly  develop  improved  computer 
models  and  computing  capacity;  and 

(D)  enhance  the  quality  and  availability 
of  weather  and  climate  information  needed 
by  agriculturalists. 

(2)  Obtain  standardized  weather  observa- 
tion data  collected  in  near  real  time  through 
State  agricultural  weather  information  sys- 
tems. 

(3)  Make,  through  the  Cooperative  State 
Research  Service,  competitive  grants  imder 
subsection  (c)  of  this  section  for  research  in 
atmospheric  sciences  and  climatology. 

(4)  Make  grants  to  eligible  States  imder  sec- 
tion 5854  of  this  title  to  plan  and  administer 
State  agricultural  weather  information  sys- 
tems. 

(5)  Coordinate  the  activities  of  the  Office 
with  the  weather  and  climate  research  activi- 
ties of  the  Cooperative  State  Research  Serv- 
ice, the  National  Academy  of  Sciences,  the 
National  Science  Foundation  Atmospheric 
Services  Program,  and  the  National  Climate 
Program. 

(6)  Encourage  private  sector  participation 
in  the  National  Agricultural  Weather  Infor- 
mation System  through  mutually  beneficial 
cooperation  with  the  private  sector,  particu- 
larly in  generating  weather  and  climatic  data 
useful  for  site-specific  agricultural  weather 
forecasting. 

(c)  Competitive  grants  program 

(1)  Grants  authorized 

With  f imds  allocated  to  carry  out  this  sub- 
section, the  Secretary  of  Agriculture  may 
make  grants  to  State  agricultural  experiment 
stations,  all  colleges  and  universities,  other 
research  institutions  and  organizations.  Fed- 
eral agencies,  private  organizations  and  cor- 
porations, and  individuals  to  carry  out  re- 
search in  all  aspects  of  atmospheric  sciences 
and  climatology  that  can  be  shown  to  be  im- 
portant in  both  a  basic  and  developmental 
way  to  understanding,  forecasting,  and  deliv- 
ering agricultural  weather  information. 

(2)  Competitive  basis 

Grants  made  imder  this  subsection  shall  be 
made  on  a  competitive  basis. 


(d)  Priority 

In  selecting  among  applications  for  grants 
under  subsection  (c)  of  this  section,  the  Secre- 
tary shall  give  priority  to  proposals  which  em- 
phasize— 

(1)  techniques  and  processes  that  relate  to 
weather-induced  agricultural  losses,  and  to 
improving  the  advisory  information  on  weath- 
er extremes  such  as  drought,  floods,  freezes, 
and  storms  well  in  advance  of  their  actual  oc- 
currence; 

(2)  the  improvement  of  site-specific  weather 
data  collection  and  forecasting;  or 

(3)  the  impact  of  weather  on  economic  and 
environmental  costs  in  agricultural  produc- 
tion. 

(Pub.  L.  101-624,  title  XVI,  §1638,  Nov.  28, 
1990,  104  Stat.  3748;  Pub.  L.  102-237,  title  IV, 
§  407(6),  Dec.  13, 1991, 105  Stat.  1865.) 

ASfENDlCENTS 

1991— Subsec.  (b)(5).  Pub.  L.  102-237  substituted 
"National  Science  Foundation"  for  "National  Sciences 
Foundation". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5855  of  this 
title. 

§5853.    National    Advisory    Board    on    Agricultural 
Weather 

(a)  Establishment 

The  Secretary  of  Agriculture  shall  establish 
the  Advisory  Board  on  Agricultural  Weather 
(hereinafter  referred  to  in  this  section  as  the 
"Board")  to  advise  the  Director  of  the  Agricul- 
tural Weather  Office  with  respect  to  carrying 
out  this  subchapter. 

(b)  Composition 

The  Board  shall  be  composed  of  nine  mem- 
bers, appointed  by  the  Secretary  in  consulta- 
tion with  the  Director  of  the  National  Weather 
Service.  Two  of  the  members  shall  be  from 
each  of  the  four  regions  of  the  cooperative  ex- 
tension service.  Of  the  two  members  from  each 
region,  one  shall  be  an  agricultural  producer 
and  one  shall  be  an  agricultural  or  atmospheric 
scientist.  At  least  two  members  of  the  Board 
shall  be  appointed  from  among  individuals  who 
are  engaged  in  providing  private  meteorology 
services  or  consulting  with  a  private  meteorol- 
ogy firm. 

(c)  Chairperson 

The  Board  shall  elect  a  chairperson  from 
among  its  members. 

(d)  Term 

Each  Board  member  shall  be  appointed  for  a 
three-year  term,  except  that  to  ensure  that 
members  of  the  Board  serve  staggered  terms, 
the  Secretary  shall  appoint  three  of  the  origi- 
nal members  of  the  Board  to  appointments  for 
one  year,  and  three  of  the  original  members  to 
appointments  for  two  years. 

(e)  Meetings 

The  Board  shall  meet  not  less  than  twice  an- 
nually. 
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(f)  Compensation 

Members  of  the  Board  shall  serve  without 
compensation,  but  while  away  from  their 
homes  or  regular  places  of  business  in  the  per- 
formance of  services  for  the  Board,  members  of 
the  Board  shall  be  allowed  travel  expenses,  in- 
cluding a  per  diem  allowance  in  lieu  of  subsist- 
ence, in  the  same  manner  as  individuals  em- 
ployed in  Government  service  are  allowed 
travel  expenses  under  section  5703  of  title  5. 

(g)  Federal  Advisory  Committee  Act 

Section  14(a)(2)  of  the  Federal  Advisory  Com- 
mittee Act  (5  U.S.C.  App.)  shall  not  apply  with 
respect  to  the  Board. 

(Pub.  L.  101-624,  title  XVI,  §1639,  Nov.  28, 
1990,  104  Stat.  3749;  Pub.  L.  102-237.  title  IV, 
§  407(7),  Dec.  13, 1991, 105  Stat.  1865.) 

References  in  Text 

The  Federal  Advisory  Committee  Act,  referred  to  in 
subsec.  (g),  is  Pub.  L.  92-463,  Oct.  6,  1972.  86  Stat.  770. 
as  amended,  which  is  set  out  in  the  Appendix  to  Title 
5,  Government  Organization  and  Employees. 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-237  made  technical 
amendment  to  reference  to  this  subchapter  to  correct 
reference  to  corresponding  provision  of  original  act. 

§5854.  State  agricultural  weather  information  sys- 
tems 

(a)  Advisory  program  grants 

(1)  Grants  required 

With  funds  allocated  to  carry  out  this  sec- 
tion, the  Secretary  of  Agriculture  shall  make 
grants  to  not  fewer  than  10  eligible  States  to 
plan  and  administer,  in  cooperation  with  per- 
sons described  in  paragraph  (2),  advisory  pro- 
grams for  State  agricultural  weather  informa- 
tion systems. 

(2)  Persons  described 

The  persons  referred  to  in  paragraph  (1) 
are  the  Director  of  the  Agricultural  Weather 
Office,  the  Administrator  of  the  Extension 
Service,  the  Administrator  of  the  Cooperative 
State  Research  Service,  and  other  persons  as 
appropriate  (such  as  the  directors  of  the  ap- 
propriate State  agricultural  experiment  sta- 
tions and  State  extension  programs). 

(b)  Consultation 

For  purposes  of  selecting  among  applications 
submitted  by  States  for  grants  under  this  sec- 
tion, the  Secretary  shall  take  into  consideration 
the  recommendation  of  the  Advisory  Board  on 
Agricultural  Weather  and  consult  with  the  Di- 
rector. 

(c)  Eligibility  requirements 

To  be  eligible  to  receive  a  grant  under  this 
section,  the  chief  executive  officer  of  a  State 
shall  submit  to  the  Secretary  an  application 
that  contains— 

(1)  assurances  that  the  State  will  expend 
such  grant  to  plan  and  administer  a  State  ag- 
ricultural weather  system  that  will— 

(A)  collect  observational  weather  data 
throughout  the  State  and  provide  such  data 
to  the  National  Weather  Service  and  the 
Agricultural  Weather  Office; 


(B)  develop  methods  for  packaging  infor- 
mation received  from  the  national  system 
for  use  by  agricultural  producers  (with 
State  Cooperative  Extension  Services  and 
the  private  sector  to  serve  as  the  primary 
conduit  of  agricultural  weather  forecasts 
and  climatic  information  to  producers);  and 

(C)  develop  programs  to  educate  agricul- 
tural producers  on  how  to  best  use  weather 
and  climate  information  to  improve  man- 
agement decisions;  and 

(2)  such  other  assurances  and  information 
as  the  Secretary  may  require  by  rule. 

(Pub.  L.   101-624,  title  XVI,   §1640,  Nov.  28, 
1990, 104  Stat.  3749.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5852.  5855  of 
this  title. 

§  5855.  Funding 

(a)  Allocation  of  funds 

(1)  Cooperative  worlc 

Not  less  than  15  percent  and  not  more  than 
25  percent  of  the  funds  appropriated  for  a 
fiscal  year  to  carry  out  this  subchapter  shall 
be  used  for  cooperative  work  with  the  Nation- 
al Weather  Service  entered  into  under  section 
5852(b)(1)  of  this  title. 

(2)  Competitive  grants  program 

Not  less  than  15  percent  and  not  more  than 
25  percent  of  such  funds  shall  be  used  by  the 
Cooperative  State  Research  Service  for  a 
competitive  grants  program  under  section 
5852(c)  of  this  title. 

(3)  Weather  information  systems 

Not  less  than  25  percent  and  not  more  than 
35  percent  of  such  fimds  shall  be  divided 
equally  between  the  participating  States  se- 
lected for  that  fiscal  year  under  section  5854 
of  this  title. 

(4)  Other  purposes 

The  remaining  funds  shall  be  allocated  for 
use  by  the  Agricultural  Weather  Office  and 
the  Extension  Service  in  carrying  out  general- 
ly the  provisions  of  this  subchapter, 

(b)  Limitations  on  use  of  funds 

Funds  provided  under  the  authority  of  this 
subchapter  shall  not  be  used  for  the  construc- 
tion of  facilities.  Each  State  or  agency  receiving 
funds  shall  not  use  more  than  30  percent  of 
such  funds  for  equipment  purchases.  Any  use 
of  the  funds  in  facilitating  the  distribution  of 
agricultural  and  climate  information  to  produc- 
ers shall  be  done  with  consideration  for  the  role 
that  the  private  meteorological  sector  can  play 
in  such  information  delivery. 

(c)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated 
$5,000,000  to  carry  out  this  subchapter  for  each 
of  the  fiscal  years  1991  through  1995. 

(Pub.  L.   101-624,   title  XVI,   §1641,  Nov.   28. 
1990,  104  Stat.  3750.) 
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SUBCHAPTER  IV— RESEARCH  REGARD- 
ING PRODUCTION,  PREPARATION, 
PROCESSING,  HANDLING,  AND  STOR- 
AGE OF  AGRICULTURAL  PRODUCTS 

§  5871.  Research  and  grant  program 

(a)  Research  program 

The  Secretary  of  Agriculture  shall  establish  a 
research  program  to— 

(1)  establish  a  statistical  framework  to 
measure  microbiological  and  chemical  agents 
in  or  affecting  agricultural  products  that  seri- 
ously undermine  product  wholesomeness  and 
fitness; 

(2)  identify  any  microbiological  or  chemical 
agent  under  the  statistical  framework  estab- 
lished under  paragraph  (1);  and 

(3)  identify  the  means  to  avoid  microbiolo- 
gical and  chemical  agents  in  or  affecting  agri- 
cultural products  or  to  control  or  reduce  such 
agents,  including— 

(A)  developing  techniques  for  the  rapid 
detection  and  identification  of  such  micro- 
biological and  chemical  agents; 

(B)  analyzing  the  production,  prepara- 
tion, processing,  handling,  storage,  and  dis- 
tribution of  agricultural  products,  to  deter- 
mine those  points  at  which  intervention 
could  occur  to  control  microbiological  or 
chemical  agents  in  or  affecting  an  agricul- 
tural product;  and 

(C)  research  to  develop  or  enhance  exist- 
ing techniques  to  control  microbiological  or 
chemical  agents  in  or  affecting  an  agricul- 
tural product,  including  food  irradiation  re- 
search. 

(b)  Competitive  grant  program 

The  Secretary  of  Agriculture  may  make  com- 
petitive grants,  after  consultation  with  the 
committee  established  under  section  5872  of 
this  title,  for  periods  not  to  exceed  five  years,  to 
persons  and  governmental  entities  for  research 
to  be  carried  out  for  any  of  the  activities  speci- 
fied in  subsection  (a)  of  this  section.  The  Secre- 
tary shall  require  the  recipient  of  any  such 
grant  to  provide  matching  funds  for  such  re- 
search imless  the  Secretary  determines  that 
the  research  should  be  performed  notwith- 
standing the  lack  of  matching  funds. 

(c)  Prohibited  uses 

No  grant  may  be  made  under  subsection  (b) 
of  this  section  (or  expended  by  the  recipient  of 
such  a  grant)  for  the  planning,  repair,  rehabili- 
tation, acquisition,  or  construction  of  a  building 
or  a  facility. 

(d)  Eligibility  requirements 

To  be  eligible  to  receive  a  grant  imder  subsec- 
tion (b)  of  this  section,  a  person  or  governmen- 
tal entity  shall  submit  to  the  Secretary  an  ap- 
plication that  contains— 

(Da  proposal  to  carry  out  research  for  one 
or  more  of  the  activities  specified  in  subsec- 
tion (a)  of  this  section; 

(2)  an  assurance  that  such  person  or  entity 
will  submit  to  the  Secretary  a  detailed  report 
of  the  research  conducted  with  such  grant; 
and 

(3)  such  other  terms  and  conditions  as  the 
Secretary  may  require  by  rule. 


(e)  Effect  on  other  programs 

Nothing  in  this  section  shall  be  construed  or 
interpreted— 

(1)  to  limit  or  otherwise  affect  the  research 
programs  of  any  agency  or  department  of  the 
Federal  Government  currently  conducted  or 
to  be  conducted  under  any  other  statutory 
authority;  or 

(2)  to  implement  any  changes  to  current 
production,  preparation,  processing,  handling 
and  storage  methods  and  procedures  for  agri- 
cultural products. 

(f)  "Agricultural  product"  defined 

For  purposes  of  this  section,  the  term  "agri- 
cultural product"  means  the  product  of  an  agri- 
cultural conmiodity  produced  in  the  United 
States  from  a  plant  or  animal  or  silvicultural 
activities,  or  an  aquacultural  species,  including 
those  raised  and  propagated  in  a  controlled  en- 
vironment. 

(Pub.  L.   101-624,  title  XVI,   §1644,  Nov.   28, 
1990,  104  Stat.  3751.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5872  of  this 
title. 

§  5872,  Advisory  committee  and  grant  process 

(a)  Advisory  committee 

The  Secretary  of  Agriculture  shall  establish  a 
committee  to  set  research  priorities  for,  and 
evaluate,  proposed  research  projects  for  which 
grants  imder  section  5871(b)  of  this  title  are  re- 
quested. 

(b)  Membership 

The  committee  shall  be  comprised  of  13  mem- 
bers as  follows: 

(1)  The  Secretary  or  the  designee  of  the 
Secretary  ex  officio. 

(2)  Two  members  appointed  by  the  Secre- 
tary from  among  scientists  who  are  employed 
by  colleges,  universities,  or  State  agricultural 
experiment  stations  and  who  are  specially 
qualified  to  serve  on  the  committee  by  virtue 
of  their  demonstrated,  generally  recognized 
expertise  in  food  science,  microbiology,  veteri- 
nary medicine,  pathology,  or  any  other  appro- 
priate scientific  discipline. 

(3)  Two  members  appointed  by  the  Secre- 
tary from  among  scientists  or  public  health 
professionals  who  are  employed  by  private  re- 
search organizations  or  other  entities  in- 
volved in  food  research  and  who  are  specially 
qualified  to  serve  on  the  committee  by  virtue 
of  their  demonstrated,  generally  recognized 
expertise  in  food  science,  microbiology,  veteri- 
nary medicine,  pathology,  or  any  other  appro- 
priate scientific  discipline. 

(4)  Two  members  appointed  by  the  Secre- 
tary from  among  individuals  who  are  employ- 
ees of  the  Federal  Government  and  who  are 
specially  qualified  to  serve  on  the  committee 
by  virtue  of  their  demonstrated,  generally 
recognized  expertise  in  food  science,  microbi- 
ology, veterinary  medicine,  pathology,  or  any 
other  appropriate  scientific  discipline. 

(5)  Three  members  appointed  by  the  Chair- 
man of  the  Committee  on  Agriculture  of  the 
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House  of  Representatives  (in  consultation 
with  the  ranking  minority  member  of  that 
Committee)  from  persons  who  are  specially 
qualified  to  serve  on  the  committee  by  virtue 
of  their  demonstrated,  generally  recognized 
expertise  in  food  science,  microbiology,  veteri- 
nary medicine,  pathology,  or  any  other  appro- 
priate scientific  discipline. 

(6)  Three  members  appointed  by  the  Chair- 
man of  the  Committee  on  Agriculture,  Nutri- 
tion, and  Forestry  of  the  Senate  (in  consulta- 
tion with  the  ranking  minority  member  of 
that  Conunittee)  from  persons  who  are  spe- 
cially qualified  to  serve  on  the  committee  by 
virtue  of  their  demonstrated,  generally  recog- 
nized expertise  in  food  science,  microbiology, 
veterinary  medicine,  pathology,  or  any  other 
appropriate  scientific  discipline. 

(c)  Public  notice 

(1)  Proposed  research  priorities 

On  receipt  of  the  committee's  recommenda- 
tions with  respect  to  research  priorities  for 
grants  awarded  under  section  5871(b)  of  this 
title,  the  Secretary  shall  publish  in  the  Feder- 
al Register— 

(A)  the  proposed  research  priorities,  and 

(B)  a  notice  requesting  persons  and  gov- 
ernmental entities  to  submit  written  com- 
ments on  the  priorities  to  the  Secretary  not 
later  than  sixty  days  after  publication  of 
such  notice. 

(2)  Final  research  priorities 

After  review  of  comments  received  under 
paragraph  (1),  the  Secretary  shall  establish 
final  research  priorities  by  notice  in  the  Fed- 
eral Register. 

(d)  Review  of  research  proposals 

(1)  Role  of  committee 

On  receipt  of  an  application  submitted 
under  section  5871(b)  of  this  title  for  re- 
search, the  Secretary  shall  refer  the  research 
proposal  contained  in  such  application  to  the 
committee  established  by  this  section  for  its 
review. 

(2)  Peer  review 

To  assist  the  committee  in  its  deliberations, 
the  committee  shall  establish  peer  review 
panels  to  review  the  scientific  and  technical 
merits  of  research  proposals.  The  committee 
shall  seek  the  widest  participation  of  quali- 
fied scientists  and  public  health  professionals 
in  such  panels.  The  peer  review  panels  shall 
report  their  findings  and  recommendations  to 
the  committee. 

(3)  Consultation  and  coordination 

Both  the  committee  and  the  peer  review 
panels  shall  consult  and  coordinate  with 
other  appropriate  Federal  advisory  commit- 
tees. 

(4)  Recommendations 

After  due  consideration  of  the  review  panel 
comments,  the  committee  shall  recommend  to 
the  Secretary  which  grants  should  be  made 
under  this  subchapter. 

(e)  Basic  and  applied  research 

In    reviewing    research    proposals    received 
under  subsection  (d)  of  this  section,  the  com- 


mittee and  the  peer  review  panels  shall  identify 
both- 

(1)  proposals  for  basic  research,  and 

(2)  proposals  for  applied  research,  taking 
into  consideration  the  practical  application  of 
the  results  of  basic  research  and  applied  re- 
search. 

(f)  Review  of  completed  projects 

When  a  research  project  is  completed,  the 
grant  recipient  shall  forward  the  results  of  the 
project  to  the  committee  for  its  review.  The 
committee  shall  submit  the  results  to  the  Sec- 
retary along  with  any  recommendations  or  sug- 
gestions of  the  committee. 

(g)  Application  of  Federal  Advisory  Committee  Act 

The  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.)  shall  not  apply  with  respect  to  the 
committee  or  peer  review  panels  established 
under  this  section. 

(Pub.  L.   101-624,  title  XVI,   §1645,  Nov.   28, 
1990,  104  Stat.  3752.) 

References  in  Text 

The  Federal  Advisory  Committee  Act,  referred  to  in 
subsec.  (g),  is  Pub.  L.  92-463,  Oct.  6,  1972,  86  Stat.  770, 
as  amended,  which  is  set  out  in  the  Appendix  to  Title 
5,  Government  Organization  and  Employees. 

Section  Referred  to  in  Other  Sections 

This  section  Is  referred  to  in  section  5871  of  this 
title. 

§  5873.  Reports  to  Congress 

(a)  Report  on  implementation 

Not  later  than  one  year  after  November  28, 
1990,  the  Secretary  of  Agriculture  shall  submit 
to  the  Committee  on  Agriculture  of  the  House 
of  Representatives  and  to  the  Committee  on 
Agriculture,  Nutrition,  and  Forestry  of  the 
Senate  a  report  on  the  implementation  of  this 
subchapter. 

(b)  Reports  on  research 

For  each  fiscal  year  in  which  funding  is  pro- 
vided to  carry  out  this  subchapter,  the  Secre- 
tary shall  report  on  the  findings  of  the  re- 
search for  which  grants  were  made  during  such 
fiscal  year  under  this  subchapter  and  include  in 
such  report  any  recommendations  for  imple- 
mentation of  the  findings  to  the  Committee  on 
Agriculture  of  the  House  of  Representatives 
and  the  Committee  on  Agriculture,  Nutrition, 
and  Forestry  of  the  Senate. 

(Pub.  L.   101-624,  title  XVI.   §  1646,  Nov.   28, 
1990,  104  Stat.  3753.) 

§  5874>  Authorization  of  appropriations 

(a)  Authorization 

There  are  authorized  to  be  appropriated  for 
each  of  the  fiscal  years  1991  through  1995  such 
sums  as  may  be  necessary  to  carry  out  this  sub- 
chapter to  be  available  until  expended  without 
fiscal  year  limitation. 

(b)  Administrative  expenses 

Not  more  than  foiu*  percent  of  the  amount 
appropriated  for  a  fiscal  year  under  subsection 
(a)  of  this  section  may  be  expended  by  the  Sec- 
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retary  of  Agriculture  for  administrative  costs 
incurred  by  the  Secretary  to  carry  out  this  sub- 
chapter. 

(Pub.  L.  101-624,  title  XVI,  §1647,  Nov.  28. 
1990,  104  Stat.  3754.) 

SUBCHAPTER  V-PLANT  AND  ANIMAL 
PEST  AND  DISEASE  CONTROL  PROGRAM 

§5881.  Plant  and  animal  pest  and  disease  control 
program 

(a)  Integrated  pest  management  research 

(1)  Program  required 

The  Secretary  shall  undertake  or  assist  in 
the  conduct  of  research  regarding  integrated 
pest  management,  including  research  by 
grant  or  contract  with  Federal  or  State  agen- 
cies or  private  industries,  institutions,  or  orga- 
nizations, as  may  be  necessary  to  carry  out 
this  subchapter.  Such  research  shall  include 
integrated  pest  management  research  to  ben- 
efit floriculture. 

(2)  Implementation 

Implementation  of  integrated  pest  manage- 
ment strategies  shall  be  conducted  through 
the  Extension  Service. 

(b)  Effect  on  other  laws 

Nothing  in  this  Act  shall  be  construed  as  lim- 
iting or  repealing  the  authority  of  the  Adminis- 
trator of  the  Environmental  Protection  Agency 
to  conduct  research  regarding  integrated  pest 
management  under  section  136r(a)  of  this  title. 

(c)  ''Integrated  pest  management"  defined 

For  purposes  of  this  section,  the  term  "inte- 
grated pest  management''  means  a  pest  or  dis- 
ease population  management  system  that  uses 
all  suitable  techniques,  such  as  biological  and 
cultural  controls  as  well  as  pesticides,  in  a  total 
production  system  to  anticipate  and  prevent 
pests  and  diseases  from  reaching  economically 
damaging  levels. 

(Pub.  L.  101-624,  title  XVI,  §1650,  Nov.  28, 
1990,  104  Stat.  3754.) 

References  in  Text 

This  Act,  referred  to  in  subsec.  (b),  is  Pub.  L. 
101-624.  Nov.  28,  1990,  104  Stat.  3359,  as  amended, 
known  as  the  Pood,  Agriculture.  Conservation,  and 
Trade  Act  of  1990.  For  complete  classification  of  this 
Act  to  the  Code,  see  Short  Title  note  set  out  under 
section  1421  of  this  title  and  Tables. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5812,  5821, 
5831.  5832  of  this  title. 

§  5882.  Pest  and  disease  control  data  base  and  pesti- 
cide resistance  monitoring 

(a)  Data  base  required 

The  Secretary  of  Agriculture  shall  establish 
and  maintain  a  data  base  on  available  materials 
and  methods  of  pest  and  disease  control  avail- 
able to  agricultural  producers.  The  data  base 
required  by  this  subsection  shall  include  a  list- 
ing (by  crop,  animal,  and  pest  or  disease)  of  in- 
formation- 
CD    on    currently    available    materials    or 

methods  of  chemical,  biological,  cultural,  or 


other  means  of  controlling  plant  and  animal 
pests  and  diseases;  and 

(2)  on  the  extent  of  pest  or  disease  resist- 
ance developed  under  the  monitoring  re- 
quired by  subsection  (d)  of  this  section. 

(b)  Priorities  for  research  and  extension  activities 

When  the  information  in  the  data  base  estab- 
lished under  subsection  (a)  of  this  section  indi- 
cates a  shortage  of  available  pest  or  disease 
control  materials  or  methods  to  protect  a  par- 
ticular crop  or  animal,  the  Secretary  of  Agricul- 
ture shall  set  priorities  designed  to  overcome 
this  shortage  in  its  pest  and  disease  control  re- 
search and  extension  programs  conducted 
under  this  subchapter. 

(c)  Dissemination  of  information  in  data  base 

The  Secretary  of  Agriculture  shall— 

(1)  malte  the  information  contained  in  the 
data  base  established  under  subsection  (a)  of 
this  section  available  through  the  National 
Agricultural  Library;  and 

(2)  provide  such  information  on  an  annual 
basis  to  the  Administrator  of  the  Environ- 
mental Protection  Agency  in  support  of  the 
activities  of  that  Agency  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide  Act  (7 
U.S.C.  136  et  seq.). 

(d)  Pesticide  resistance  monitoring 

The  Secretary  of  Agriculture  shall  establish  a 
national  pesticide  resistance  monitoring  pro- 
gram in  accordance  with  the  report  developed 
by  the  Secretary  under  section  1437  of  the 
Food  Security  Act  of  1985  (Public  Law  99-198; 
99  Stat.  1558). 

(e)  "Pesticide"  defmed 

For  purposes  of  this  section  and  section  5883 
of  this  title,  the  term  "pesticide"  shall  have  the 
same  meaning  as  given  that  term  in  section  2(u) 
of  the  Federal  Insecticide,  Fungicide,  and  Ro- 
denticide Act  (7  U.S.C.  136(u)). 

(Pub.  L.   101-624,  title  XVI,   §1651,  Nov.  28, 
1990,  104  Stat.  3754.) 

References  in  Text 

The  Federal  Insecticide.  Fungicide,  and  Rodenticide 
Act,  referred  to  in  subsec.  (c)(2),  is  act  Jime  25.  1947, 
ch.  125.  as  amended  generally  by  Pub.  L.  92-516.  Oct. 
21.  1972.  86  Stat.  973,  which  is  classified  generally  to 
subchapter  II  (§  136  et  seq.)  of  chapter  6  of  this  title. 
For  complete  classification  of  this  Act  to  the  Code,  see 
Short  Title  note  set  out  under  section  136  of  this  title 
and  Tables. 

Section  1437  of  the  Pood  Security  Act  of  1985.  re- 
ferred to  in  subsec.  (d).  is  not  classified  to  the  Code. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  136w-3  of  this 
title. 

§  5883.  Research  on  exotic  pests 

(a)  Purpose 

The  purpose  of  this  section  is  to  expand  the 
research  capacity  of  the  Department  of  Agri- 
culture and  State  cooperative  institutions  in 
the  control  and  eradication  of  exotic  pests. 
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(b)  Research  program 

The  Secretary  of  Agriculture  shall  expand 
ongoing  research  and  grant  programs  designed 
to  control  infestations  of  exotic  pests.  Expand- 
ed research  and  grant  programs  shall  include— 

(1)  improvement  of  existing  methods  of 
pest  control,  including  sterile  insect  release, 
and  development  of  safer  pesticides,  including 
pheromones;  and 

(2)  expansion  of  research  capacity  to  devel- 
op new  methods  of  pest  control,  including 
containment  of  pests  for  research  purposes. 

(Pub.  L.  101-624,  title  XVI,  §1652,  Nov.  28, 
1990,  104  Stat.  3755;  Pub.  L.  102-237,  title  IV, 
§  407(8),  Dec.  13,  1991,  105  Stat.  1865.) 

Amendments 

1991— Subsec.  (b)(1).  Pub.  L.  102-237  substituted 
"pheromones"  for  "pheremones". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  5882  of  this 
title. 

§  5884.  Study  of  biology  and  behavior  of  chinch  bugs, 
including  factors  leading  to  crop  loss  and  devel- 
opment of  improved  management  practices 

The  Secretary  of  Agriculture  shall  establish  a 
research  and  education  program  to  study  the 
biology  and  behavior  of  chinch  bugs.  The  pur- 
pose of  this  study  shall  be— 

(1)  to  characterize  the  relationship  between 
environmental  and  climatic  factors  and 
chinch  bug  outbreaks  in  an  attempt  to  predict 
when  these  outbreaks  occur; 

(2)  to  determine  chinch  bug  dispersal 
habits,  overwintering  habitat  preferences, 
and  overwintering  survival  in  native  and  in- 
troduced grasses; 

(3)  to  describe  the  population  djniamics  of 
chinch  bugs  in  small  grain  and  noncrop  grass 
hosts  in  the  spring  and  assess  yield  losses  in 
small  grain  crop  hosts;  and 

(4)  to  investigate  various  aspects  of  chinch 
bug  behavior  (including  host  habitat  prefer- 
ences, oviposition,  and  pheromones)  that  may 
result  in  the  development  of  novel  manage- 
ment strategies. 

(Pub.  L.  101-624,  title  XVI,  §1653,  Nov.  28, 
1990,  104  Stat.  3755.) 

§  5885.  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  such 
sums  as  may  be  necessary  to  carry  out  this  sub- 
chapter. 

(Pub.  L.  101-624,  title  XVI,  §1654,  Nov.  28, 
1990,  104  Stat.  3756.) 

SUBCHAPTER  VI— ALTERNATIVE  AGRI- 
CULTURAL RESEARCH  AND  COMMER- 
CIALIZATION 

§  5901.  Short  title,  purposes,  and  definitions 

(a)  Short  title 

This  subchapter  may  be  cited  as  the  "Alter- 
native Agricultural  Research  and  Commercial- 
ization Act  of  1990". 


(b)  Purpose 

Through  the  encouragement  of  and  the  pro- 
vision of  assistance  to  agricultural  research,  de- 
velopment, and  commercialization,  it  is  the  pur- 
pose of  this  subchapter— 

(1)  to  authorize  research  in  modification  of 
agricultural  commodities,  and  associated  re- 
search, in  order  to  develop  and  produce  mar- 
ketable products  other  than  food,  feed,  or  tra- 
ditional forest  or  fiber  products; 

(2)  to  commercialize  new  nonfood,  nonfeed 
uses  for  traditional  and  new  agricultural  com- 
modities in  order  to  create  jobs,  enhance  the 
economic  development  of  the  rural  economy, 
and  diversify  markets  for  raw  agricultural 
and  forestry  products; 

(3)  to  encourage  cooperative  development 
and  marketing  efforts  among  manufacturers, 
financiers,  universities,  and  private  and  gov- 
ernment laboratories  in  order  to  assist  the 
commercialization  of  new  nonfood,  nonfeed 
uses  for  agricultural  and  forestry  products; 

(4)  to  direct,  to  the  maximum  extent  possi- 
ble, research  and  commercialization  efforts 
toward  the  production  of  new  nonfood,  non- 
feed  products  from  agricultural  commodities 
that  can  be  raised  by  family-sized  agricultural 
producers;  and 

(5)  to  foster  economic  development  in  rural 
areas  of  the  United  States  through  the  intro- 
duction of  new  nonfood,  nonfeed  products  ob- 
tained from  agricultural  commodities. 

(c)  DeHnitions 

For  purposes  of  this  subchapter: 

(1)  The  term  "agricultural  commodity" 
means  a  plant  or  animal  species  (including  a 
species  propagated  or  raised  in  a  controlled 
environment  or  a  tree  species)  and  the  prod- 
ucts derived  from  that  species. 

(2)  The  term  "alternative  agricultural  prod- 
uct" means  a  new  use,  application,  or  material 
that— 

(A)  is  derived  from  an  agricultural  com- 
modity; and 

(B)  is  not  in  widespread  commercial  use 
and  is  not  expected  to  significantly  displace 
a  use,  application,  or  material  derived  from 
an  agricultural  commodity  that  already  is 
in  widespread  commercial  use. 

(3)  The  term  "Board"  means  the  Alterna- 
tive Agricultural  Research  and  Commercial- 
ization Board. 

(4)  The  term  "Center"  means  the  Alterna- 
tive Agricultural  Research  and  Commercial- 
ization Center. 

(5)  The  term  "commercialization"  or  "com- 
mercialize" includes— 

(A)  activities  associated  with  the  develop- 
ment of  alternative  agricultural  products  or 
industrial  plants; 

(B)  the  application  of  technology  and 
techniques  to  the  development  of  industrial 
products  and  alternative  agricultural  prod- 
ucts; and 

(C)  the  market  development  of  new  non- 
food, nonfeed  uses  of  new  and  traditional 
agricultural  commodities  and  processes  that 
will  lead  to  the  creation  of  goods  and  serv- 
ices that  may  be  marketed  for  profit. 
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(6)  The  term  "Fund"  means  the  Alternative 
Agricultural  Research  and  Commercialization 
Revolving  Fund. 

(7)  The  term  "host  institution"  means  an 
existing  entity  that  is  located  in  the  region 
that  is— 

(A)  a  university  or  other  institution  of 
higher  education; 

(B)  a  Department  of  Agriculture  laborato- 
ry; 

(C)  a  State  agricultural  experiment  sta- 
tion; 

(D)  a  State  cooperative  extension  service 
facility;  or 

(E)  another  organization  that  is  involved 
in  the  development  or  commercialization  of 
new  nonfood,  nonf eed  uses  for  agricultural 
commodities,  or  is  involved  in  rural  econom- 
ic development. 

(8)  The  term  "new  nonfood,  nonfeed  prod- 
uct development"  means  targeted  research, 
including  fundamental  and  applied  research, 
concerning— 

(A)  the  production  and  processing  of  agri- 
cultural commodities  for  the  purposes  of 
developing  new  nonfood,  nonfeed  products; 

(B)  the  uses  of  new  nonfood,  nonfeed 
products;  and 

(C)  steps  necessary  to  make  a  nonfood, 
nonfeed  product  available  for  the  market- 
place. 

(9)  The  term  "new  nonfood,  nonfeed  prod- 
uct" means  an  item  that  is  primarily  not  a 
food,  feed,  or  traditional  forest  or  fiber  prod- 
uct, including  an  item  that  exists  but  is  not 
commercially  available  from  an  agricultural 
commodity. 

(10)  The  term  "nonprofit  organization" 
means  an  organization  that  is— 

(A)  described  in  section  501(c)  of  title  26; 
and 

(B)  exempt  from  taxation  imder  section 
501(a)  of  title  26. 

(11)  The  term  "Secretary"  means  the  Secre- 
tary of  Agriculture. 

(12)  The  term  "traditional  forest  or  fiber 
product"  means  a  forest  or  fiber  product  that 
is  derived  from  forest  or  agricultural  materi- 
als and  does  not  have  substantial  new  proper- 
ties. 

(Pub.  L.   101-624,  title  XVI,   §1657,  Nov.   28, 
1990,  104  Stat.  3756.) 

§5902.  Alternative  Agricultural  Research  and  Com- 
mercialization Center 

(a)  Establishment 

The  Secretary  of  Agricultiu-e  shall  establish 
an  Alternative  Agricultural  Research  and  Com- 
mercialization Center  to  carry  out  the  purpose 
of  this  subchapter.  The  Center  shall  be  operat- 
ed as  an  independent  entity  within  the  Depart- 
ment of  Agriculture  under  the  general  supervi- 
sion and  policy  control  of  the  Secretary. 

(b)  Functions 

The  Center  shall  have  the  authority  to— 

(1)  make  grants  to,  and  enter  into  coopera- 
tive agreements  and  contracts  with,  eligible 
applicants   for   research,    development,   and 


demonstration  projects  in  accordance  with 
section  5904  of  this  title; 

(2)  make  loans  and  interest  subsidy  pay- 
ments and  invest  venture  capital  in  accord- 
ance with  section  5905  of  this  title; 

(3)  collect  and  disseminate  information 
about  State,  regional,  and  local  commercial- 
ization projects; 

(4)  search  for  new  nonfood,  nonfeed  prod- 
ucts that  may  be  produced  from  agricultural 
commodities  and  for  processes  to  produce 
such  products; 

(5)  administer,  maintain,  and  dispense 
funds  from  the  Alternative  Agricultural  Re- 
search and  Commercialization  Revolving 
Pimd  to  facilitate  the  conduct  of  activities 
under  this  subchapter;  and 

(6)  engage  in  other  activities  incident  to  car- 
rying out  its  f  imctions. 

(c)  Director 

The  Center  shall  be  headed  by  a  Director, 
who  shall  be  appointed  by  the  Board  and  ap- 
proved by  the  Secretary  of  Agriculture.  The  Di- 
rector shall  receive  basic  pay  at  the  rate  provid- 
ed for  level  IV  of  the  Executive  Schedule  under 
section  5315  of  title  5.  The  Director  shall  be  ap- 
pointed for  a  term  of  five  years,  subject  to  re- 
moval by  the  Board  before  the  end  of  that 
term. 

(d)  Responsibilities  of  Director 

Subject  to  the  general  supervision  of  the 
Board,  the  Director  shall  be  responsible  for  the 
overall  management  of  the  Center  and  the  im- 
plementation of  general  policies  respecting  the 
management  and  operation  of  programs  and  ac- 
tivities of  the  Center.  In  carrying  out  such  re- 
sponsibilities on  behalf  of  the  Center,  the  Di- 
rector shall— 

(1)  provide  for  appropriate  peer  review  of— 

(A)  applications  for  grants,  contracts,  and 
cooperative  agreements  submitted  under 
section  5904  of  this  title  and  applications 
for  financial  assistance  submitted  under 
section  5905  of  this  title; 

(B)  the  conduct  of  research  for  which  as- 
sistance is  provided  by  the  Center;  and 

(C)  research  findings  or  reports  resulting 
from  grants,  contracts,  and  cooperative 
agreements  administered  by  the  Center  as 
the  Board  determines  necessary; 

(2)  require,  where  appropriate,  licensing 
and  patent  agreements,  copyright  fees,  royal- 
ties, or  other  fee  arrangements  on  the  sales  of 
products,  new  uses,  applications  technologies, 
or  processes  developed  through  assistance 
provided  through  a  grant  made,  contract  or 
cooperative  agreement  entered  into,  or  other 
assistance  provided,  imder  this  subchapter; 
and 

(3)  take  appropriate  action  to  ensure  that 
all  channels  for  the  dissemination  and  ex- 
change of  agricultural  products  and  processes 
research  are  maintained  between  the  Center 
and  other  agricultural,  scientific,  and  busi- 
ness entities. 

(e)  Staff 

Upon  the  request  of  the  Director,  the  Secre- 
tary may  detail,  on  a  reimbursable  basis,  any  of 
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the  personnel  of  the  Department  of  Agriculture 
to  assist  the  Director  in  carrying  out  the  duties 
of  the  Director. 
(f)  Experts  and  consultants 

The  Director  may  procure  temporary  and 
intermittent  services  under  section  3109(b)  of 
title  5. 

(Pub.  L.  101-624,  title  XVI,  §1658,  Nov.  28, 
1990,  104  Stat.  3757;  Pub.  L.  102-237,  title  IV, 
§  405(a),  Dec.  13, 1991, 105  Stat.  1864.) 

Amendments 

1991— Subsec.  (d)(2),  (3).  Pub.  L.  102-237  substituted 
";  and"  for  period  at  end  of  par.  (2)  and  a  period  for 
";  and"  at  end  of  par.  (3). 

§5903.  Alternative  Agricultural  Research  and  Com- 
mercialization Board 

(a)  Establishment  of  Board 

The  Secretary  shall  establish  the  Alternative 
Agricultural  Research  and  Commercialization 
Board. 

(b)  Members 

The  Board  shall  consist  of  nine  members  ap- 
pointed by  the  Secretary  as  follows: 

(1)  One  member  who  shall  be  an  employee 
of  the  Department  of  Agriculture. 

(2)  Four  members,  of  whom— 

(A)  at  least  one  shall  be  a  representative 
of  the  leading  scientific  disciplines  relevant 
to  the  activities  of  the  Center; 

(B)  at  least  one  shall  be  a  producer  or 
processor  of  agricultural  commodities;  and 

(C)  at  least  one  shall  be  a  person  who  is 
privately  engaged  in  the  commercialization 
of  new  nonfood,  nonfood  products  from  ag- 
ricultural commodities. 

(3)  Two  members  who— 

(A)  have  expertise  in  areas  of  applied  re- 
search relating  to  the  development  or  com- 
mercialization of  new  nonfood,  nonfood 
products;  and 

(B)  shall  be  appointed  from  a  group  of  at 
least  four  persons  nominated  by  the  Direc- 
tor of  the  National  Science  Poimdation  if 
such  nominations  are  made  within  60  days 
after  the  date  a  vacancy  occurs. 

(4)  Two  members  who— 

(A)  have  expertise  in  financial  and  mana- 
gerial matters;  and 

(B)  shall  be  appointed  from  a  group  of  at 
least  four  persons  nominated  by  the  Secre- 
tary of  Commerce  if  such  nominations  are 
made  within  60  days  after  the  date  a  vacan- 
cy occurs. 

(c)  Responsibilities 

The  Board  shall— 

(1)  be  responsible  for  the  general  supervi- 
sion and  policy  control  of  the  Center  and  Re- 
gional Centers; 

(2)  determine  (in  consultation  with  the  ad- 
visory council  appointed  under  section  5905  of 
this  title  and  those  Regional  Centers  estab- 
lished imder  section  5907  of  this  title)  high 
priority  commercialization  areas  to  receive  as- 
sistance under  that  section; 

(3)  review  any  grant,  contract,  or  coopera- 
tive agreement  to  be  made  by  the  Center 


under  section  5904  of  this  title  and  any  finan- 
cial assistance  to  be  provided  under  section 
5905  of  this  title; 

(4)  make  the  final  decision,  by  majority 
vote,  on  whether  and  how  to  provide  assist- 
ance to  an  applicant; 

(5)  establish  program  policy,  objectives,  re- 
search and  development,  and  commercializa- 
tion priorities  to  implement  this  subchapter, 
through  a  process  of  public  hearings  to  be  ini- 
tiated as  soon  as  practicable  after  the  estab- 
lishment of  the  Board;  and 

(6)  using  the  results  of  such  hearings  and 
other  information  and  data  collected  under 
paragraph  (5),  develop  and  establish  a  budget 
plan  and  a  long-term  operating  plan  to  imple- 
ment this  subchapter. 

(d)  Meetings 

The  Board  shall  meet  at  the  call  of  the  chair- 
person or  at  the  request  of  the  Director,  but  at 
least  three  times  each  fiscal  year.  The  location 
of  the  meetings  of  the  Board  shall  be  subject  to 
the  approval  of  the  Director.  A  quorum  of  the 
Board  shall  consist  of  a  majority  of  the  mem- 
bers of  the  Board.  The  decisions  of  the  Board 
shall  be  made  by  majority  vote. 

(e)  Term;  vacancies 

The  term  of  office  of  a  member  of  the  Board 
shall  be  four  years,  except  that  the  members 
initially  appointed  shall  be  appointed  to  serve 
staggered  terms.  A  member  appointed  to  fill  a 
vacancy  for  an  unexpired  term  may  be  appoint- 
ed only  for  the  remainder  of  such  term.  A  va- 
cancy on  the  Board  shall  be  filled  in  the  same 
manner  as  the  original  appointment. 

(f)  Chairperson 

The  members  of  the  Board  shall  select  a 
chairperson  from  among  the  members.  The 
term  of  office  of  the  chairperson  shall  be  two 
years.  The  member  appointed  imder  subsection 
(b)(1)  of  this  section  may  not  serve  as  chairper- 
son. 

(g)  Committees 

The  Board  may  establish  one  or  more  tempo- 
rary committees  with  agricultural,  scientific, 
technical,  or  other  expertise,  whose  duties  shall 
be  to  provide  mformation,  analysis,  and  recom- 
mendations, at  the  request  and  direction  of  the 
Board,  on  scientific,  technological,  policy,  and 
other  matters,  as  determined  necessary  by  the 
Board. 

(h)  Compensation 

Members  of  the  Board  who  are  officers  or  em- 
ployees of  the  United  States  shall  not  receive 
any  additional  compensation  by  reason  of  serv- 
ice on  the  Board.  Other  members  of  the  Board 
shall  receive,  for  each  day  (including  travel 
time)  they  are  engaged  in  the  performance  of 
the  functions  of  the  Board,  compensation  at  a 
rate  not  to  exceed  the  daily  equivalent  of  the 
annual  rate  in  effect  for  grade  GS-18  of  the 
General  Schedule.  All  members  of  the  Board 
shall  be  reimbursed  for  travel,  subsistence,  and 
other  necessary  expenses  incurred  by  them  in 
the  performance  of  their  duties. 


Page  779 


TITLE  7-AGRICULTURE 


§5904 


(i)  Restrictions 

(1)  Conflict  of  interest 

Except  as  provided  in  paragraph  (3),  no 
member  of  the  Board  shall  vote  on  any 
matter  respecting  any  application,  contract, 
claim,  or  other  particular  matter  pending 
before  the  Center,  in  which,  to  the  knowledge 
of  the  member,  such  member,  spouse  or  child 
of  such  member,  partner  or  organization  in 
which  such  member  is  serving  as  officer,  di- 
rector, trustee,  partner,  or  employee,  or  any 
person  or  organization  with  whom  such 
member  is  negotiating  or  has  any  arrange- 
ment concerning  prospective  employment, 
has  a  financial  interest. 

(2)  Violations 

Action  by  a  member  of  the  Board  that  is 
contrary  to  the  prohibition  contained  in  para- 
graph (1)  shall  be  cause  for  removal  of  such 
member,  but  shall  not  impair  or  otherwise 
affect  the  validity  of  any  otherwise  lawful 
action  by  the  Center  in  which  the  member  or 
officer  participated. 

(3)  Exceptions 

The  prohibitions  contained  in  paragraph  (1) 
shall  not  apply  if  a  member  of  the  Board  ad- 
vises the  Board  of  the  nature  of  the  particu- 
lar matter  in  which  such  member  proposes  to 
participate  in,  and  if  such  member  makes  a 
full  disclosure  of  such  financial  interest,  prior 
to  any  participation,  and  the  Board  deter- 
mines, by  majority  vote,  that  the  financial  in- 
terest is  too  remote  or  too  inconsequential  to 
affect  the  integrity  of  such  member's  services 
to  the  Center  in  that  matter.  The  member  in- 
volved shall  not  participate  in  such  determi- 
nation. 

(j)  Authority  of  Secretary 

Any  final  decision  made  under  subsection  (c) 
of  this  section  may  be  vetoed  by  the  Secretary, 
and  the  Secretary  shall  inform  the  Board  of 
the  reasons  for  such  veto. 

(Pub.  L.   101-624,  title  XVI,   §1659,  Nov.   28, 
1990,  104  Stat.  3759.) 

References  in  Other  Laws  to  GS-16.  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5905,  5906  of 
this  title. 

§5904.  Research  and  development  grants,  contracts, 
and  agreements 

(a)  Eligibility 

All  public  and  private  educational  institu- 
tions, other  public  and  private  research  institu- 
tions and  organizations.  Federal  agencies,  and 
individuals  shall  be  eligible  to  receive  a  grant 
from,  or  enter  into  a  contract  or  cooperative 
agreement  with,  the  Center  for  a  research,  de- 


velopment, or  demonstration  project,  as  provid- 
ed in  this  section. 

(b)  Competitive  basis  for  awards 

Grants  made,  and  contracts  and  cooperative 
agreements  entered  into,  under  this  section 
shall  be  selected  on  a  competitive  basis  on  the 
recommendation  of  a  peer  review  system  to  be 
established  by  the  Center.  Such  system  shall 
contain  peer  review  expertise  in  commercial 
production,  product  development,  processing, 
and  marketing  of  agricultural  commodities  as 
well  as  in  scientific  research. 

(c)  Selection  criteria 

The  Board  may  select  a  research,  develop- 
ment, or  demonstration  project  to  receive  a 
grant,  contract,  or  cooperative  agreement  imder 
this  section  based  on  the  likelihood  that  the 
project  will  result  in  creating  or  improving  eco- 
nomically viable  commercial  nonfood,  nonfeed 
products,  applications,  processes,  or  technol- 
ogies that  involve  the  use  of  raw  or  processed 
agricultural  commodities.  The  criteria  to  be 
considered  may  include  the  following: 

(1)  the  prospect  of  developing  technologies 
that  could  make  it  possible  to  use  or  modify 
existing  agricultural  commodities  to  provide 
an  economically  viable  quantity  of  new  non- 
food, nonfeed  products; 

(2)  the  potential  market  size  of  the  new 
nonfood,  nonfeed  product,  the  likely  time 
period  needed  to  bring  the  product  into  the 
stream  of  commerce  for  general  use,  and  the 
likely  availability  of  the  agricultural  commod- 
ity used  to  produce  the  product; 

(3)  the  potential  for  job  creation  in  an  eco- 
nomically distressed  rural  area; 

(4)  the  anticipated  State  or  local  participa- 
tion; 

(5)  the  anticipated  financial  participation  of 
private  entities; 

(6)  the  likely  impact  on  reducing  Federal 
crop  subsidies  and  other  Federal  agricultural 
assistance  program  costs; 

(7)  the  unavailability  of  adequate  funding 
from  other  sources; 

(8)  the  likely  positive  impact  on  resource 
conservation  and  the  environment;  and 

(9)  the  likely  positive  effect  of  helping 
family-sized  farmers  and  rural  communities 
near  the  affected  agricultural  and  forested 
areas. 

(d)  Set-aside  of  funds  for  certain  projects 

(1)  In  general 

Not  less  than  two-thirds  of  the  funds  obli- 
gated each  fiscal  year  for  grants,  contracts, 
and  cooperative  agreements  under  this  sec- 
tion shall  be  awarded  only  for  research,  devel- 
opment, and  demonstration  projects  for 
which  the  applicant— 

(A)  has  committed  substantial  funding 
and  support  from  its  own  resources;  and 

(B)  has  entered  into  a  cooperative  agree- 
ment or  other  contractual  arrangement 
with  a  commercial  company  domiciled  in 
the  United  States  that  commits  such  com- 
pany to— 

(i)  provide  funds  for  at  least  20  percent 
of  the  total  cost  of  such  project;  and 
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(ii)  engage  in  commercial  production 
and  sale  of  the  marketable  products,  proc- 
esses, uses,  applications,  or  technologies 
developed  through  the  project,  under  ap- 
propriate licensing,  royalty,  or  other 
agreements. 

(2)  Animal  sources 

Not  more  than  25  percent  of  the  funds  obli- 
gated each  fiscal  year  for  grants,  contracts, 
and  cooperative  agreements  under  this  sec- 
tion shall  be  awarded  only  for  projects  con- 
cerning new  nonfood,  nonfeed  products  de- 
rived from  animal  sources. 

(e)  Limitation  on  funds  provided 

Funds  committed  by  the  Center  for  any 
project  under  a  grant,  contract,  or  cooperative 
agreement  under  this  section  shall  in  no  case 
exceed  two-thirds  of  the  total  cost  of  the 
project. 

(f)  Preference 

In  selecting  projects  to  receive  funds,  the 
Center  may  give  preference  to  those  projects 
for  which  the  ratio  of  Center  funds  to  non- 
Center  funds  would  be  lowest. 

(Pub.  L.  101-624,  title  XVI,  §1660,  Nov.  28, 
1990,  104  Stat.  3761.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5902,  5903, 
5905,  5906,  5908  of  this  title. 

§  5905.  Commercialization  assistance 

(a)  Assistance  authorized 

The  Center,  at  the  discretion  of  the  Board, 
may  provide  to  entities  described  in  subsection 

(b)  of  this  section  for  projects  commercializing 
new  nonfood,  nonfeed  products  using  agricul- 
tural commodities,  financial  assistance  in  the 
form  of — 

(1)  loans  made  or  insured  by  the  Center; 

(2)  interest  subsidy  payments  made  by  the 
Center  (pursuant  to  an  agreement  between 
the  Center,  the  lender,  and  the  borrower)  to 
the  lender  in  amounts  determined  pursuant 
to  the  agreement; 

(3)  venture  capital  invested  by  the  Center 
in  the  form  of  a  convertible  debenture;  and 

(4)  repayable  grants  that  are  matched  by 
private  or  local  public  funds  and  that  are 
repaid  as  agreed  in  a  contract  between  the 
Center  and  the  entity, 

(b)  Eligible  entities 

To  obtain  financial  assistance  for  commercial- 
ization of  nonfood,  nonfeed  products  from  the 
Center,  an  entity  shall  be  a  imiversity  or  other 
institution  of  higher  education,  a  nonprofit  or- 
ganization, a  cooperative,  or  a  business  concern. 

(c)  Advisory  Council 

The  Board  shall  appoint  an  Advisory  Council 
to  advise  the  Board  and  Regional  Centers  con- 
cerning all  applications  for  assistance  submit- 
ted under  this  section.  The  conflict  of  interest 
provisions  of  subsection  (i)  of  section  5903  of 
this  title  shall  apply  to  the  Advisory  Council.  In 
appointing  members  of  the  Advisory  Council, 
the  Board  shall  ensure  regional  participation 
on  the  Advisory  Coimcil.  The  Advisory  Council 
shall— 


(1)  review  (or  coordinate  the  review  of)  the 
technical,  engineering,  financial,  and  manage- 
rial soundness  and  marketing  potential  of  the 
applications; 

(2)  by  majority  vote,  maljie  a  nonbinding 
recommendation  on  each  application  submit- 
ted under  this  section; 

(3)  monitor  the  progress  of  ongoing  projects 
and  provide  technical  and  business  counseling 
as  needed; 

(4)  monitor  the  operation  of  the  Regional 
Centers;  and 

(5)  provide  technical  and  business  counsel- 
ing to  entities  that  are  not  seeking  financial 
assistance  from  the  Center,  but  which  are  en- 
gaged in  commercializing  nonfood,  nonfeed 
uses  of  agricultural  commodities. 

(d)  Application  requirements 

(1)  Filed  with  Director 

To  obtain  financial  assistance  from  the 
Center  under  this  section,  an  eligible  entity 
shall  file  an  application  with  the  Director. 

(2)  Contents 

An  application  submitted  to  the  Director 
under  paragraph  (1)  shall— 

(A)  describe  the  proposal  of  the  entity  for 
the  commercialization  of  a  new  product 
consistent  with  this  section,  including  docu- 
mentation that  such  proposal  is— 

(i)  scientifically  sound; 

(ii)  technologically  feasible;  and 

(iii)  marketable; 

(B)  provide  documentation  that  adequate 
private  sector  funding  is  not  available,  but 
that  the  applicant  has  the  ability  to  obtain 
matching  fimds  from  the  public  or  private 
sectors; 

(C)  provide  documentation  that  the  appli- 
cant has  invested  in  the  project  a  signifi- 
cant amount  of  the  applicant's  own  re- 
sources, including  time  and  money; 

(D)  provide  docimientation  that  the  prod- 
uct or  process  has  broad  application  and 
has  the  potential  to  be  commercially  viable 
without  continual  assistance; 

(E)  provide  docimientation  that  the  pro- 
posal has  broad  participation  by  representa- 
tives of  the  public  sector,  the  financial  com- 
munity, the  private  business  community. 
State  and  local  governments,  educational 
institutions,  the  farm  community,  the  sci- 
ence and  engineering  commimities; 

(P)  provide  docimientation  that  an  estab- 
lished relationship  exists  between  the  appli- 
cant and  other  entities  to  give  the  applicant 
access  to  private  business  assistance; 

(G)  provide  assurances  of  legal  compli- 
ance by  the  applicant  with  the  terms  and 
conditions  of  the  receipt  of  assistance  under 
this  section;  and 

(H)  provide  assurances  that  the  project 
will  result  in  the  creation  of  new  jobs  in 
rural  communities. 

(e)  Priorities 

The  Board  shall  give  priority  to— 

(1)  applications  that  shall  create  jobs  in 
economically  distressed  rural  areas; 
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(2)  applications  that  have  State  or  local 
government  financial  participation;  and 

(3)  applications  that  have  private  financial 
participation. 

(f)  Additional  criteria 

The  Board  shall  establish  additional  criteria 
for  use  in  selecting  among  equivalent  applica- 
tions. Such  criteria  shall  emphasize— 

(1)  the  quantity  and  quality  of  jobs  that  are 
likely  to  be  created  in  rural  communities; 

(2)  the  amount  of  the  financial  participa- 
tion by  State  or  local  governments  or  private 
entities; 

(3)  the  qualifications  of  the  management  to 
be  used  in  the  project; 

(4)  the  potential  market  demand  for  the  po- 
tential product  to  be  marketed  proportional 
to  the  financial  assistance  requested;  and 

(5)  the  likely  level  of  retiuiis  to  the  Fund 
and  the  items  described  in  paragraphs  (2),  (6), 
(8),  and  (9)  of  section  5904(c)  of  this  title. 

(Pub.  L.   101-624,  title  XVI.   §1661,  Nov.   28, 
1990,  104  Stat.  3762.) 

Termination  op  Advisory  Councils 

Advisory  councils  established  after  Jan.  5,  1973,  to 
terminate  not  later  than  the  expiration  of  the  2-year 
period  beginning  on  the  date  of  their  establishment, 
unless,  in  the  case  of  a  council  established  by  the 
President  or  an  officer  of  the  Federal  Government, 
such  council  is  renewed  by  appropriate  action  prior  to 
the  expiration  of  such  2-year  period,  or  in  the  case  of 
a  coimcU  established  by  the  Congress,  its  duration  is 
otherwise  provided  by  law.  See  sections  3(2)  and  14  of 
Pub.  L.  92-463.  Oct.  6,  1972.  86  Stat.  770.  776.  set  out  in 
the  Appendix  to  Title  5.  Government  Organization 
and  Employees. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5902.  5903, 
5906.  5907.  5908  of  this  title. 

§5906.  General  rules  regarding  provision  of  assist- 
ance 

(a)  Notice  of  receipt  of  applications 

Not  later  than  30  days  before  the  start  of 
each  period  established  by  the  Board  for  re- 
ceipt of  applications  for  financial  assistance 
under  section  5904  or  5905  of  this  title,  the 
Board  shall  publish  in  the  Federal  Register  a 
notice  that  it  will  receive  such  applications. 

(b)  Monitoring 

The  Board  shall  monitor  the  progress  of 
projects  that  receive  financial  assistance  under 
this  subchapter.  Such  monitoring  may  include 
on-site  reviews  by  representatives  of  the  Board, 
a  Regional  Center,  or  the  Advisory  Council,  the 
requirement  of  written  reports  by  recipients  of 
assistance,  and  supportive  business  and  techni- 
cal counseling  as  needed  by  the  recipient.  The 
Board  may  use  the  Advisory  Council  appointed 
under  section  5905  of  this  title  to  assist  in  such 
monitoring. 

(c)  Auditing  and  accountability 

(1)  Required 

The  Board  shall  establish  a  thorough  and 
effective  system  of  auditing  and  accountabil- 
ity to  ensure  that  funds  paid  imder  section 
5904  or  5905  of  this  title  are  used  by  recipi- 


ents only  for  the  purposes  for  which  those 
funds  are  provided  by  the  Center. 

(2)  Demonstrated  compliance 

The  Board  may  require  that  recipients  of  fi- 
nancial assistance  demonstrate  that  the  use 
of  financial  assistance  is  in  compliance  with 
the  agreement  by  which  that  assistance  is 
provided. 

(d)  Information  exempt  from  disclosure 

With  respect  to  research,  development,  dem- 
onstration, or  commercialization  projects  car- 
ried out  with  the  participation  of  private  re- 
search institutions  or  commercial  companies, 
information  received  by  the  Center  incident 
thereto  shall  be  exempt  from  disclosure  under 
section  552  of  title  5  and  shall  not  be  made 
available  publicly  except— 

(1)  with  the  approval  of  the  person  provid- 
ing the  information;  or 

(2)  in  a  judicial  or  administrative  proceed- 
ing in  which  such  information  is  subject  to 
protective  order. 

(e)  Overhead  and  administrative  costs 

The  Board  shall  require  that  applications  or 
responses  to  requests  for  proposals  issued  by 
the  Center  for  grants,  contracts,  or  cooperative 
agreements  include  detailed  estimates  of 
project  overhead  and  administrative  costs.  In 
selecting  such  applications  or  proposals  for 
awards,  the  Center  shall  give  preference  to 
those  with  the  lowest  effective  costs. 

(f)  Prohibition  on  certain  uses  of  assistance 

No  grant  may  be  awarded,  or  contract  or  co- 
operative agreement  entered  into  under  this 
subchapter,  for  the  acquisition  or  construction 
of  a  building  or  a  facility. 

(g)  Reports 

(1)  Preparation 

As  soon  as  practicable  after  the  end  of  each 
fiscal  year,  the  Board  shall  prepare  and 
submit  to  the  Secretary  a  report  on  the  activi- 
ties, progress,  and  accomplishments  of  the 
Center  during  such  fiscal  year.  The  report 
shall  include— 

(A)  a  description  of  the  progress,  activi- 
ties, and  accomplishments  of  the  Center 
during  that  fiscal  year  and  the  expenditures 
by  the  Center  for  its  information  and  other 
service  activities;  and 

(B)  a  copy  of  the  operating  plan  prepared 
by  the  Board  under  section  5903(c)(6)  of 
this  title. 

(2)  Transmittal 

The  Secretary  shall  transmit  each  report 
received  under  paragraph  (1)  to  the  President 
and  Congress  not  later  than  30  days  after  the 
date  on  which  the  Secretary  receives  the 
report. 

(Pub.  L.   101-624,  title  XVI,   §1662,  Nov.   28, 
1990,  104  Stat.  3764.) 
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§  5907.  Regional  Centers 

(a)  Establishment 

(1)  Required 

Except  as  provided  in  paragraph  (2),  the 
Board  shall  establish  not  less  than  two  nor 
more  than  six  Regional  Centers  to  carry  out 
the  activities  specified  in  this  section  and 
such  other  activities  as  the  Board  shall  from 
time  to  time  specify. 

(2)  Exception 

No  Regional  Centers  may  be  established  in 
a  fiscal  year  unless  at  least  $5,000,000  has 
been  appropriated  for  that  fiscal  year  to 
carry  out  this  subchapter. 

(b)  Method  of  establishment 

(1)  Regional  basis 

Each  Regional  Center  established  under 
this  section  shall  be  located  at  a  host  institu- 
tion. The  Regional  Centers  shall  be  estab- 
lished in  different  States  to  reflect  the  differ- 
ent regional  climatic  conditions  and  rural  eco- 
nomic  stresses  in  the  United  States. 

(2)  Competition 

An  organization  that  desires  to  be  selected 
as  a  host  institution  for  a  Regional  Center 
shall  submit  an  application  to  the  Board.  The 
Board  shall  determine  the  location  of  the  Re- 
gional Centers  based  on  a  competitive  review 
of  the  contents  of  such  applications  and  shall 
consider  the  ability  of  the  applicant  to  carry 
out  the  activities  specified  in  this  section. 

(c)  Matching  of  funds 

(1)  Assurances  of  applicants 

Each  institution  submitting  an  application 
for  a  Regional  Center  under  this  section  shall 
provide  assurances— 

(A)  that  adequate  funds  or  in-kind  sup- 
port (including  office  space,  equipment  and 
staff  support)  shall  be  provided  to  match 
the  amount  of  fimds  used  for  administra- 
tive costs  that  are  provided  by  the  Federal 
Government  under  this  subchapter; 

(B)  that  the  institution  is  qualified  to 
carry  out  the  activities  required  of  a  Re- 
gional Center;  and 

(C)  concerning  such  other  matters  as  the 
Board  determines  to  be  appropriate. 

(2)  Consortium 

The  matching  funds  required  under  para- 
graph (1)  may  be  provided  by  a  consortia  that 
may  include  the  host  institution  and  other 
public  or  private  entities  existing  within  vari- 
ous regions  of  the  United  States,  including 
State  and  local  governments,  entities  created 
by  State  and  local  governments,  charitable  or- 
ganizations, public  and  private  universities 
and  other  institutions  of  higher  education, 
cooperatives,  and  economic  development  or- 
ganizations. 

(d)  Director 

Each  Regional  Center  shall  be  headed  by  a 
full-time  Regional  Director  who  shall— 

(1)  be  selected  by  the  Board;  and 

(2)  have  a  scientific  or  engineering  back- 
ground or  have  experience  in  the  develop- 


ment of  new  products  or  processes  in  the 
public  or  private  sector. 

(e)  Activities 

Each  Regional  Center  shaU— 

(1)  encourage  interaction  among  the  private 
and  Federal  laboratories.  National  Science 
Foundation  centers,  Department  of  Agricul- 
ture research  programs,  other  Federal  re- 
sources. State  and  local  regional  economic  de- 
velopment programs,  universities,  colleges, 
the  private  sector,  and  the  financial  commu- 
nity, for  the  purpose  of  evaluating  and  com- 
mercializing new  nonfood,  nonf eed  uses  of  ag- 
ricultural commodities; 

(2)  identify  broad  areas  where  commercial- 
ization of  new  nonfood,  nonf  eed  products  and 
processes  can  contribute  to  economic  growth 
in  rural  areas  of  the  United  States,  through 
the  development  of  new  nonfood,  nonfeed 
uses  for  agricultural  commodities  by  private 
companies  and  businesses; 

(3)  provide  technical  assistance  and  related 
business  and  financial  counseling  for  small 
domestic  businesses  to  commercialize  new 
nonfood,  nonfeed  uses  of  agricultural  com- 
modities; 

(4)  identify  new  nonfood,  nonfeed  products 
and  processes  that  are  worthy  of  financial  as- 
sistance; 

(5)  make  use  of  existing  programs  in  scien- 
tific, engineering,  technical,  and  management 
education  that  will  support  the  accelerated 
commercialization  of  new  nonfood,  nonfeed 
products  and  processes  using  agricultural 
commodities; 

(6)  advise  the  Board  on  the  viability  of  spe- 
cific applications  submitted  for  financial  as- 
sistance and  on  the  type  of  assistance,  if  any, 
to  be  provided; 

(7)  coordinate  their  activities  with  the 
Small  Business  Development  Centers;  and 

(8)  coordinate  their  activities  with  the 
Center. 

(f)  Review  of  proposals  for  assistance 

(1)  Submission  to  Regional  Center 

If  a  Regional  Center  is  established  that  in- 
cludes the  area  in  which  a  person  applying 
for  assistance  under  this  subchapter  is  locat- 
ed, that  person  shall  submit  the  application 
to  the  Regional  Center  for  review. 

(2)  Review 

The  Directors  of  the  Regional  Centers  shall 
work  in  consultation  with  the  Advisory  Coun- 
cil appointed  luider  section  5905(c)  of  this 
title  to  obtain  peer  review  and  evaluation  of 
applications  submitted  to  the  Regional  Cen- 
ters. 

(3)  Role  of  Advisory  Council 

The  Advisory  Council  shall  review  applica- 
tions submitted  to  the  Regional  Centers.  The 
Advisory  Council  shall,  by  majority  vote, 
make  a  nonbinding  recommendation  on  each 
proposal  to  the  appropriate  Regional  Direc- 
tor. 
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(4)  Recommendation 

The  Regional  Director,  after  consideration 
of  the  Advisory  Council's  recommendation 
and  based  on  the  comments  of  the  reviewers, 
shall  make  and  submit  a  recommendation  to 
the  Board  along  with  the  recommendation  of 
the  Advisory  Council.  A  recommendation  sub- 
mitted by  a  Regional  Director  or  the  Advisory 
Council  shall  not  be  binding  on  the  Board. 

(Pub.  L.  101-624,  title  XVI,  §1663,  Nov.  28, 
1990,  104  Stat.  3765;  Pub.  L.  102-237,  title  IV, 
§  405(b),  Dec.  13, 1991, 105  Stat.  1864.) 

AlCENDMENTS 

1991— Subsec.  (a)(2).  Pub.  L.  102-237  substituted  "No 
Regional  Centers  may  be  established"  for  "A  Regional 
Center  may  not  be  established  or  operated". 

Section  Referred  to  m  Other  Sections 

This  section  is  referred  to  in  section  5903  of  this 
title. 

§5908.  Alternative  Agricultural  Research  and  Com- 
mercialization Revolving  Fund 

(a)  Establishment 

There  is  established  in  the  Treasury  of  the 
United  States  a  revolving  fund  to  be  known  as 
the  Alternative  Agricultural  Research  and 
Conunercialization  Revolving  Fund.  The  Fund 
shall  be  available  to  the  Center,  without  fiscal 
year  limitation,  to  carry  out  the  authorized  pro- 
grams and  activities  of  the  Center  under  this 
subchapter. 

(b)  Contents  of  Fund 

There  shall  be  deposited  in  the  Fund— 

(1)  such  amounts  as  may  be  appropriated  or 
transferred  to  support  the  programs  and  ac- 
tivities of  the  Center; 

(2)  pajonents  received  from  any  source  for 
products,  services,  or  property  furnished  in 
connection  with  the  activities  of  the  Center; 

(3)  fees  and  royalties  collected  by  the 
Center  from  licensing  or  other  arrangements 
relating  to  commercialization  of  products  de- 
veloped through  projects  funded  in  whole  or 
part  by  grants,  contracts,  or  cooperative 
agreements  executed  by  the  Center; 

(4)  donations  or  contributions  accepted  by 
the  Center  to  support  authorized  programs 
and  activities;  and 

(5)  any  other  funds  acquired  by  the  Center. 

(c)  Funding  allocations 

Funding  of  projects  and  activities  imder  this 
subchapter  shall  be  subject  to  the  following  re- 
strictions: 

(1)  Of  the  total  amount  of  funds  made 
available  for  a  fiscal  year  under  this  subchap- 
ter— 

(A)  not  more  than  5  percent  may  be  set 
aside  to  be  used  for  authorized  administra- 
tive expenses  of  the  Center  in  carrying  out 
its  functions; 

(B)  not  more  than  5  percent  may  be  set 
aside  to  be  used  for  information  collection 
and  dissemination  and  technology  transfer 
programs  authorized  in  this  subchapter; 
and 

(C)  not  less  than  85  percent  shall  be  set 
aside  to  be  awarded  to  qualified  applicants 


who  file  project  applications  with,  or  re- 
spond to  requests  for  proposals  from,  the 
Center  imder  sections  5904  and  5905  of  this 
title. 

(2)  Any  funds  remaining  uncommitted  at 
the  end  of  a  fiscal  year  shall  be  credited  to 
the  Fund  and  added  to  the  total  program 
funds  available  to  the  Center  for  the  next 
fiscal  year. 

(d)  Termination  of  Fund 

On  expiration  of  the  provisions  of  this  sub- 
chapter, all  assets  (after  pajmient  of  all  out- 
standing obligations)  of  the  Fund  shall  revert 
to  the  general  fund  of  the  Treasury. 

(e)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  to 
the  Fund— 

(1)  $10,000,000  for  fiscal  year  1991; 

(2)  $20,000,000  for  fiscal  year  1992; 

(3)  $30,000,000  for  fiscal  year  1993; 

(4)  $50,000,000  for  fiscal  year  1994;  and 

(5)  $75,000,000  for  each  of  the  fiscal  years 
1995  through  2000. 

(Pub.  L.   101-624,  title  XVI,   §1664,  Nov.  28, 
1990,  104  Stat.  3766.) 

SUBCHAPTER  VII-MISCELLANEOUS 
RESEARCH  PROVISIONS 

§  5921.  Biotechnology  risk  assessment  research 

(a)  Purpose 

It  is  the  purpose  of  this  section  to— 

(1)  authorize  and  support  environmental  as- 
sessment research  to  the  extent  necessary  to 
help  address  general  concerns  about  environ- 
mental effects  of  biotechnology;  and 

(2)  authorize  research  to  help  regulators  de- 
velop policies,  as  soon  as  practicable,  concern- 
ing the  introduction  into  the  environment  of 
such  technology. 

(b)  Grant  program 

The  Secretary  of  Agriculture  shall  establish  a 
grant  program  within  the  Cooperative  State 
Research  Service  and  the  Agricultural  Re- 
search Service  to  provide  the  necessary  funding 
for  environmental  assessment  research  con- 
cerning the  introduction  of  genetically  engi- 
neered organisms  into  the  environment. 

(c)  Types  of  research 

Types  of  research  for  which  grants  may  be 
made  imder  this  section  shall  include  the  fol- 
lowing: 

(1)  Research  designed  to  develop  methods 
to  physically  and  biologically  contain  geneti- 
cally engineered  animals,  plants,  and  microor- 
ganisms once  they  are  introduced  into  the  en- 
vironment. 

(2)  Research  designed  to  develop  methods 
to  monitor  the  dispersal  of  genetically  engi- 
neered animals,  plants,  and  microorganisms. 

(3)  Research  designed  to  further  existing 
knowledge  with  respect  to  the  rates  and 
methods  of  gene  transfer  that  may  occur  be- 
tween genetically  engineered  organisms  and 
related  wild  and  agricultural  organisms. 
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(4)  Other  areas  of  research  designed  to  fur- 
ther the  purposes  of  this  section. 

(d)  Eligibility  requirements 

Grants  under  this  section  shall  be— 

(1)  made  on  the  basis  of  the  quality  of  the 
proposed  research  project;  and 

(2)  available  to  any  public  or  private  re- 
search or  educational  institution  or  organiza- 
tion. 

(e)  Consultation 

In  considering  specific  areas  of  research  for 
funding  under  this  section,  the  Secretary  of  Ag- 
riculture shall  consult  with  the  Administrator 
of  the  Animal  and  Plant  Health  Inspection 
Service,  the  Office  of  Agricultural  Biotechnol- 
ogy, and  the  Agricultural  Biotechnology  Re- 
search Advisory  Committee. 

(f)  Program  coordination 

The  Secretary  of  Agriculture  shall  coordinate 
research  funded  under  this  section  with  the 
Office  of  Research  and  Development  of  the  En- 
vironmental Protection  Agency  in  order  to 
avoid  duplication  of  research  activities. 

(g)  Authorization  of  appropriations 

(1)  In  genera! 

There  are  authorized  to  be  appropriated 
such  sums  as  necessary  to  carry  out  this  sec- 
tion. 

(2)  Withholdings  from  biotechnology  outlays 

The  Secretary  of  Agriculture  shall  withhold 
from  outlays  of  the  Department  of  Agricul- 
ture for  research  on  biotechnology,  as  defined 
and  determined  by  the  Secretary,  at  least  one 
percent  of  such  amount  for  the  purpose  of 
making  grants  under  this  section  for  research 
on  biotechnology  risk  assessment. 

(Pub.  L.  101-624,  title  XVI,  §1668,  Nov.  28, 
1990,  104  Stat.  3767;  Pub.  L.  102-237,  title  IV, 
§  407(9),  Dec.  13,  1991,  105  Stat.  1865.) 

Amendments 

1991-"Subsec.  (g)(2).  Pub.  L.  102-237  substituted 
"Withholdings"  for  "Witholdings"  in  heading. 

§  5922.  Graduate  School  of  Department  of  Agriculture 

(a)  Training  services 

Notwithstanding  any  other  provision  of  law, 
the  head  of  a  Federal  agency  or  major  organi- 
zational  unit  within  any  agency,  including 
agencies  and  offices  within  the  Department  of 
Agriculture,  may  place  an  order  (or  enter  into 
an  agreement)  with  the  Graduate  School  of  the 
Department  of  Agriculture  under  the  provi- 
sions of  section  1535  of  title  31  for  training  and 
other  services  incidental  to  the  provision  of 
such  training. 

(b)  Goods  or  services 

The  Graduate  School  may  obtain  any  goods 
or  services  necessary  to  the  fulfillment  of  an 
order  imder  subsection  (a)  of  this  section  or  its 
obligations  under  such  agreement  without 
regard  to  the  requirements  of — 

(1)  the  Federal  Property  and  Administra- 
tive Services  Act  of  1949  (40  U.S.C.  471  et 
seq.);  or 


(2)  any  other  law  that  prescribes  procedures 
for  the  procurement  of  property  or  services 
by  an  executive  agency. 

(c)  Audits  of  records 

The  financial  records  of  the  Graduate  School 
relating  to  orders  or  agreements  imder  subsec- 
tion (a)  of  this  section  shall  be  made  available 
to  the  Comptroller  General  for  purposes  of 
conducting  an  audit. 

(d)  Definitions 

For  purposes  of  this  section: 

(1)  The  term  "Graduate  School*'  means  the 
Graduate  School  of  the  Department  of  Agri- 
culture. 

(2)  The  term  "training"  has  the  meaning 
given  that  term  in  section  4101(4)  of  title  5. 

(Pub.  L.    101-624,   title  XVI,   §1669,   Nov.   28, 
1990,  104  Stat.  3768.) 

References  in  Text 

The  Federal  Property  and  Administrative  Services 
Act  of  1949  (40  U.S.C.  471  et  seq.).  referred  to  in 
subsec.  (b)(1),  is  act  June  30,  1949,  ch.  288,  63  Stat. 
377,  as  amended.  Provisions  of  that  Act  relating  to 
procurement  are  classified  to  chapter  10  (§  471  et  seq.) 
of  Title  40.  Public  Buildings,  Property,  and  Works,  and 
subchapter  IV  (§  251  et  seq.)  of  chapter  4  of  Title  41. 
Public  Contracts.  For  complete  classification  of  this 
Act  to  the  Code,  see  Short  Title  note  set  out  under 
section  471  of  Title  40  and  Tables. 

§  5923.  Livestock  product  safety  and  inspection  pro- 
gram 

(a)  Establishment 

The  Assistant  Secretary  for  Science  and  Edu- 
cation, acting  through  the  Cooperative  State 
Research  Service  special  grants  program,  may 
provide  assistance  to  eligible  entities  to  encour- 
age and  assist  efforts  made  by  research  institu- 
tions to  improve  the  efficiency  and  effective- 
ness of  safety  and  inspection  systems  for  live- 
stock products. 

(b)  Eligible  entities 

To  be  eligible  to  receive  assistance  imder  this 
section  an  entity  shall  be  a  land-grant  college 
or  university  or  any  other  college  or  university 
which  demonstrates  capability  in  the  agricul- 
ture sciences,  an  individual  research  institution, 
or  a  consortia  of  such  institutions. 

(c)  Contribution  by  entity 

(1)  Requirement 

To  be  eligible  to  receive  assistance  under 
this  section,  an  entity  shall  agree  that  such 
entity  will,  with  respect  to  the  costs  to  be  in- 
curred by  the  entity  in  conducting  the  re- 
search for  which  the  assistance  is  provided, 
make  available  (directly  or  through  dona- 
tions) non-Federal  contributions  toward  such 
costs  in  an  amount  equal  to  50  percent  of 
such  costs. 

(2)  Non-Federal  contributions 

Non-Federal  contributions  requh-ed  under 
paragraph  (1)  may  be  in  cash  or  in  kind, 
fairly  evaluated,  including  plant,  equipment, 
or  services.  Amounts  provided  by  the  Federal 
Government,  or  services  assisted  or  subsidized 
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to  any  significant  extent  by  the  Federal  Gov- 
ernment, may  not  be  included  in  determining 
the  amount  of  such  non-Federal  contribu- 
tions. 

(d)  Administratian 

In  providing  assistance  imder  this  section,  the 
Assistant  Secretary  for  Science  and  Education 
shall  to  the  extent  practicable  ensure  that  the 
amount  of  such  assistance  is  provided  equally 
to  eligible  entities  representing  the  beef,  pork, 
lamb,  poultry,  and  aquaculture  industries. 

(e)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  to 
carry  out  this  section,  such  sums  as  necessary 
for  each  of  the  fiscal  years  1991  through  1995. 

(Pub.  L.  101-624,  title  XVI,  §1670,  Nov.  28, 
1990,  104  Stat.  3769;  Pub.  L.  102-237,  title  IV, 
§  407(10),  Dec.  13, 1991, 105  Stat.  1865.) 

Amendments 

1991— Subsec.  (d).  Pub.  L.  102-237  substituted  "aqua- 
culture"  for  "acquaculture". 

§  5924.  Plant  genome  mapping  program 

(a)  Program  required 

The  Secretary  of  Agriculture  (hereinafter  in 
this  section  referred  to  as  the  "Secretary") 
shall  conduct  a  research  program  for  the  pur- 
pose of — 

(1)  supporting  basic  and  applied  research 
and  technology  development  in  the  area  of 
plant  genome  structure  and  function; 

(2)  providing  United  States  leadership  in 
biotechnology;  and 

(3)  providing  crop  varieties  that  may  be  cul- 
tivated profitably  without  negatively  impact- 
ing the  environment. 

(b)  Competitive  grants 

The  Secretary  may  malce  competitive  grants, 
for  periods  not  to  exceed  five  years,  to  State  ag- 
ricultural experiment  stations,  all  colleges  and 
universities,  other  research  institutions  and  or- 
ganizations. Federal  agencies,  private  organiza- 
tions or  corporations,  and  individuals  for  re- 
search projects  in  the  research  areas  identified 
in  subsection  (c)  of  this  section. 

(c)  Research  areas 

Grants  available  under  subsection  (b)  of  this 
section  shall  be  awarded  in  the  following  re- 
search areas: 

(1)  Construction  of  plant  genome  maps. 

(2)  Identification,  characterization,  trans- 
fer, and  expression  of  genes  of  agricultural 
importance. 

(3)  Technology  development  in  the  areas  of 
plant  genome  mapping,  sequencing,  gene 
transfer,  and  data  management. 

(4)  Research  on  microorganisms  associated 
with  plants,  such  as  plant  pathogens  and 
plant  symbionts. 

(d)  Plan  for  making  grants 

Not  later  than  90  days  after  November  28, 
1990,  the  Secretary  shall  submit  to  the  Con- 
gress a  detailed  plan  for  awarding  grants  under 
this  section. 

(e)  Coordination  of  efforts 

The  Secretary  shall  coordinate  activities 
imder  this  section  with  related  activities  spon- 


sored by  the  National  Science  Foundation,  the 
National  Institutes  of  Health,  the  Department 
of  Energy,  and  the  Department  of  Commerce. 

(f)  Proprietary  interests 

The  Secretary  shall  require  (when  the  Secre- 
tary considers  it  to  be  appropriate)  licensing 
and  patent  agreements,  copyright  fees,  royal- 
ties, or  other  fee  arrangements  on  the  sales  of 
products  and  new  uses,  applications,  technol- 
ogies, or  processes  developed  through  assist- 
ance provided  imder  this  section. 

(g)  Reports 

The  Secretary  shall  submit  to  the  Congress 
an  annual  report  describing  the  operations  of 
the  grant  program  authorized  by  this  section 
during  the  preceding  fiscal  year. 

(h)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  such 
simis  as  may  be  necessary  to  carry  out  this  sec- 
tion. 

(Pub.  L.  101-624,  title  XVI,  §1671,  Nov.  28, 
1990,  104  Stat.  3769.) 

§  5925.  Specialized  research  programs 

(a)  Animal  lean  content  research 

The  Secretary  of  Agriculture  is  encouraged  to 
fund  research  for  the  development  of  technolo- 
gy which  will  ascertain  the  lean  content  of 
animal  carcasses  to  be  used  for  human  con- 
sumption. 

(b)  Ethanol  research 

In  order  to  further  carry  on  and  enhance 
needed  ethanol  research,  the  facility  of  the  Ag- 
ricultural Research  Service  located  at  Peoria, 
Illinois  (authorized  by  section  1292  of  this 
title),  may  enter  into  cooperative  agreements, 
contracts,  and  the  exchange  of  scientific  infor- 
mation with  the  Department  of  Energy  in  the 
area  of  ethanol  research.  Such  facility  shall  on 
and  after  November  28,  1990,  be  referred  to  as 
the  National  Center  for  Agricultural  Utilization 
Research,  Agricultural  Research  Service, 
United  States  Department  of  Agriculture. 

(c)  Aflatoxin  research 

The  Secretary  of  Agriculture  shall  conduct  a 
research  program  for  the  purpose  of  determin- 
ing the  presence  of  aflatoxin  in  the  food  and 
feed  chains.  The  research  required  under  this 
subsection  shall  include  research  in  the  follow- 
ing areas: 

(1)  The  examination  of  agricultural  com- 
modities, products,  and  feeds  for  the  presence 
and  quantity  of  aflatoxin. 

(2)  The  examination  of  himian  populations 
to  assess  the  exposure  level  to  aflatoxin. 

(3)  The  examination  of  safe  levels  of  afla- 
toxin in  the  food  and  feed  chains. 

(4)  The  development  and  assessment  of  con- 
trol methods  for  aflatoxin,  including  methods 
to  handle,  store,  detoxify,  and  dispose  of  afla- 
toxin-contaminated  agricultural  commodities, 
products,  and  feeds. 

(5)  The  development  of  effective  methods 
of  controlling  the  aflatoxin  contamination  of 
agricultural  products  in  international  trade 
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when  the  level  of  such  contamination  exceeds 
an  acceptable  level. 

(6)  The  development  of  plants  resistant  to 
anatoxin  contamination. 

(7)  The  improvement  of  sampling  and  anal- 
ysis methods  for  aflatoxin. 

(8)  The  effect  of  aflatoxin  on  animal  dis- 
ease through  immunosuppression  and  inter- 
action with  other  disease  agents. 

(9)  The  economic  consequences  of  aflatoxin 
contamination. 

(d)  Mesquite  research 

(1)  Research  required 

The  Secretary  of  Agriculture  shall  conduct 
a  research  program  for  the  purpose  of  devel- 
oping enhanced  production  methods  and  com- 
mercial uses  of  mesquite. 

(2)  Competitive  grants 

The  Secretary  shall  make  competitive 
grants,  for  periods  not  to  exceed  5  years,  to  a 
State  agricultural  experiment  station,  a  col- 
lege or  university,  or  a  consortium  of  such  en- 
tities, for  a  research  project  in  the  research 
areas  identified  in  paragraph  (3). 

(3)  Research  areas 

A  grant  available  under  paragraph  (2)  shall 
be  awarded  to  an  applicant  to  conduct  re- 
search in— 

(A)  the  development  of  techniques  to 
produce,  from  small-diameter,  short-length, 
or  otherwise  irregular  mesquite  logs,  solid- 
wood  products  useful  as  flooring,  furniture 
parts,  turning  blanks,  and  such  other  uses 
as  may  have  potential  economic  value; 

(B)  the  development  of  management  tech- 
niques designed  to  improve  stands  for  qual- 
ity liunber  production  from  mesquite;  and 

(C)  such  other  methods  of  production, 
harvesting,  processing,  and  marketing  that 
are  designed  to  provide  viable  markets  for 
mesquite  and  lead  to  the  commercialization 
of  mesquite  as  a  cash  crop. 

(4)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated 
$100,000  for  each  of  the  fiscal  years  1991 
through  1995  to  carry  out  this  subsection. 

(e)  Prickly  pear  research 

(1)  Research  required 

The  Secretary  of  Agriculture  shall  conduct 
a  research  program  for  the  purpose  of  investi- 
gating enhanced  genetic  selection  and  proc- 
essing techniques  of  prickly  pears. 

(2)  Competitive  grants 

The  Secretary  shall  make  competitive 
grants,  for  periods  not  to  exceed  5  years,  to  a 
State  agricultural  experiment  station,  a  col- 
lege or  university,  or  a  consortium  of  such  en- 
tities, for  research  projects  in  the  research 
areas  identified  in  paragraph  (3). 

(3)  Research  areas 

A  grant  available  under  paragraph  (2)  shall 
be  awarded  to  an  applicant  to  conduct  re- 
search— 

(A)  to  investigate,  through  genetic  selec- 
tion, the  development  of  varieties  of  prickly 
pear  with  improved  growth,  freeze  toler- 
ance, and  harvest  characteristics; 


(B)  to  develop  techniques  to  produce  and 
process  prickly  pear  as  a  food  source;  and 

(C)  to  continue  to  investigate  the  nutri- 
tional value  and  health  benefits  of  prickly 
pears. 

(4)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated 
$100,000  for  each  of  the  fiscal  years  1991 
through  1995  to  carry  out  this  subsection. 

(f)  Immunoassay  research 

(1)  Research  required 

The  Secretary  of  Agriculture  shall  establish 
and  carry  out  a  program  to  make  grants  to 
colleges  and  imiversities  for  research  relating 
to  immunoassay  used— 

(A)  to  detect  agricultural  pesticide  resi- 
dues on  agricultural  commodities  for 
human  consumption;  and 

(B)  to  diagnose  animal  and  plant  diseases. 

(2)  Preference 

In  making  grants  under  this  subsection,  the 
Secretary  may  give  preference  to  those  colleg- 
es and  universities  that,  as  of  November  28, 
1990,  are  conducting  research  described  in 
this  subsection. 

(g)  Niche  market  development 

The  Secretary  shall  make  research  and  exten- 
sion grants  available  for  the  development  of  ag- 
ricultural production  and  marketing  systems 
that  will  service  niche  markets  located  in 
nearby  metropolitan  areas.  In  awarding  such 
grants,  the  Secretary  shall  pay  particular  atten- 
tion to  areas— 

(1)  with  a  high  concentration  of  small  farm 
operations;  and 

(2)  that  experience  difficulty  in  delivering 
products  to  market  due  to  geographic  isola- 
tion. 

(h)  Scrapie  research 

(1)  Research  authorized 

The  Secretary  of  Agriculture  may  establish 
and  carry  out  a  program  to  conduct  research 
on  the  disease  of  scrapie  in  sheep  and  goats, 
including  research  regarding  the  following: 

(A)  Methods  for  detecting  infection  of 
animals  with  scrapie  before  the  animals 
become  symptomatic. 

(B)  Methods  for  treatment,  prevention, 
and  cure  of  scrapie. 

(C)  Methods  for  controlling  the  spread  of 
scrapie. 

(2)  Grants  and  contracts 

In  carrying  out  a  research  program  estab- 
lished under  this  subsection,  the  Secretary 
may  make  grants  to  and  contract  with  Feder- 
al, State,  and  local  agencies  and  any  other  or- 
ganizations that  are  experienced  in  research 
regarding  animal  diseases. 

(3)  Coordination 

The  Secretary  shall  coordinate  the  research 
program  established  under  this  subsection 
with  other  research  programs  regarding  ence- 
phalopathies, in  particular  research  regarding 
bovine  spongiform  encephalopathy  in  cattle. 
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(i)  Deer  tick  ecolog:y  and  related  research 

There  are  authorized  to  be  appropriated 
$250,000  for  each  of  the  fiscal  years  1991 
through  1995  to  be  used  by  the  Secretary  of  Ag- 
riculture, acting  through  the  Cooperative  State 
Research  Service,  to  make  competitive  grants 
to  assist  research  in  the  field  of  population 
ecology  of  deer  ticks  and  other  insects  and 
pests  which  transmit  Lyme  disease, 
(j)  New  commercial  products  from  natural  plant  ma- 
terials 

The  Secretary  of  Agriculture  may— 

(1)  conduct  fundamental  and  applied  re- 
search related  to  the  development  of  new 
commercial  products  derived  from  natural 
plant  materials  for  industrial,  medical,  and 
agricultural  applications;  and 

(2)  participate  with  colleges  and  universi- 
ties, other  Federal  agencies,  and  private 
sector  entities  in  conducting  such  research. 

(k)  Administrative  proyisions 

(1)  Peer  review 

Research  funded  imder  this  section  shall  be 
subject  to  peer  review  at  such  times  as  the 
Secretary  considers  necessary  for  the  purpose 
of  reviewing  the  progress  and  efficacy  of  the 
research  and  the  justification  and  need  for 
continued  f imding. 

(2)  Limitation  on  use  of  funds 

Funds  provided  imder  this  section  may  not 
be  used  for  the  planning,  repair,  rehabilita- 
tion, acquisition,  or  construction  of  a  building 
or  facility. 

(3)  General  eligibility 

Unless  otherwise  specified  in  this  section. 
State  agricultural  experiment  stations,  all  col- 
leges and  universities,  other  research  institu- 
tions and  organizations,  Federal  agencies,  pri- 
vate organizations  or  corporations,  and  indi- 
viduals shall  be  eligible  to  participate  in  the 
programs  established  by  this  section. 

(Pub.  L.  101-624,  title  XVI,  §1672,  Nov.  28, 
1990,  104  Stat.  3770;  Pub.  L.  102-237,  title  IV, 
§§406,  407(11),  Dec.  13,  1991,  105  Stat.  1864, 
1865.) 

1991-Subsec.  (c).  Pub.  L.  102-237,  §  407(11),  redesig- 
nated pars.  (A)  to  (I)  as  (1)  to  (9),  respectively. 

Subsec.  (i).  Pub.  L.  102-237.  §406(1),  substituted 
"Secretary  of  Agriculture,  acting  through  the  Cooper- 
ative State  Research  Service,  to  make  competitive 
grants"  for  "Agricultiu-al  Research  Service". 

Subsec.  (k)(l).  Pub.  L.  102-237.  §406(2),  substituted 
"Research"  for  "Except  for  research  funded  under 
subsection  (i),  research". 

§  5926.  Agricultural  telecommunications  program 

(a)  Purpose 

The  program  (hereafter  referred  to  in  this 
section  as  the  "program")  established  under 
this  section  is  intended  to  encourage  the  devel- 
opment and  utilization  of  an  agricultural  com- 
munications network  to  facilitate  and  to 
strengthen  agricultural  extension,  resident  edu- 
cation and  research,  and  domestic  and  interna- 
tional marketing  of  United  States  agricultural 
commodities  and  products  through  a  partner- 


ship between  eligible  institutions  and  the  De- 
partment of  Agriculture.  The  network  will 
employ  satellite  and  other  teleconmiunications 
technology  to  disseminate  and  to  share  academ- 
ic instruction,  cooperative  extension  program- 
ming, agricultural  research,  and  marketing  in- 
formation. 

(b)  Objectives 

The  objectives  of  the  program  established 
under  this  section  are— 

(1)  to  make  optimal  use  of  available  re- 
sources for  agricultural  extension,  resident 
education,  and  research  by  sharing  resources 
between  participating  institutions; 

(2)  to  improve  the  competitive  position  of 
United  States  agriculture  in  international 
markets  by  disseminating  information  to  pro- 
ducers, processors,  and  researchers; 

(3)  to  train  students  for  careers  in  agricul- 
ture and  food  industries; 

(4)  to  facilitate  interaction  among  leading 
agricultural  scientists; 

(5)  to  enhance  the  ability  of  United  States 
agriculture  to  respond  to  environmental  and 
food  safety  concerns;  and 

(6)  to  identify  new  uses  for  farm  commod- 
ities and  to  increase  the  demand  for  United 
States  agricultural  products  in  both  domestic 
and  foreign  markets. 

(c)  Definitions 

For  purposes  of  this  section— 

(1)  The  term  "eligible  institution"  means  an 
accredited  institution  of  higher  education  de- 
termined by  the  Secretary  to  be  able  to  meet 
the  objectives  identified  in  subsection  (b)  of 
this  section. 

(2)  The  term  "communications  network" 
refers  to  television  or  cable  television  origina- 
tion or  distribution  equipment,  signal  conver- 
sion equipment  (including  both  modulators 
and  demodulators),  computer  hardware  and 
software,  programs  or  terminals,  or  related 
devices,  used  to  process  and  exchange  data 
through  a  telecommimications  system  in 
which  signals  are  generated,  modified,  or  pre- 
pared for  transmission,  or  received,  via  tele- 
communications terminal  equipment  or  via 
telecommunications  transmission. 

(3)  The  term  "delivery"  means  the  trans- 
mission and  reception  of  programs  by  facili- 
ties that  transmit,  receive,  or  carry  data  be- 
tween telecommimications  terminal  equip- 
ment at  each  end  of  a  telecommunications 
circuit  or  path. 

(4)  The  term  "facilities"  includes  microwave 
antennae,  fiberoptic  cables  and  repeaters,  co- 
axial cables,  communications  satellite  ground 
station  complexes,  copper  cable  electronic 
equipment  associated  with  telecommunica- 
tions transmission,  and  similar  items  as  de- 
fined by  the  Secretary. 

(5)  The  term  "satellite  ground  station  com- 
plex" includes  transmitters,  receivers,  and 
commimications  antennae  at  the  Earth  sta- 
tion site  together  with  the  interconnecting 
terrestrial  transmission  facilities  (including 
cables,  line,  or  microwave  facilities)  and  mod- 
ulating and  demodulating  equipment  neces- 
sary for  processing  traffic  received  from  the 
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terrestrial  distribution  system  prior  to  trans- 
mission via  satellite  and  the  traffic  received 
from  the  satellite  prior  to  transfer  to  terres- 
trial distribution  systems. 

(d)  Authorization  of  assistance  to  eligrible  institutions 

(1)  The  Secretary  shall  establish  a  program, 
to  be  administered  by  the  Assistant  Secretary 
for  Science  and  Education,  under  which  finan- 
cial and  technical  assistance  may  be  provided  to 
eligible  institutions  that  participate  in  a  net- 
work that  distributes  programs  consistent  with 
the  objectives  described  in  subsection  (b)  of  this 
section. 

(2)  The  Secretary  may  approve  all  or  part  of 
any  application  submitted  by  an  eligible  institu- 
tion if  the  proposed  activity  will  contribute,  di- 
rectly or  indirectly,  to  the  purpose  and  objec- 
tives of  the  program  established  under  this  sec- 
tion. 

(3)  As  provided  in  subsection  (f)  of  this  sec- 
tion, applications  for  financial  assistance  may 
include  requests  to  fund  program  production  or 
program  delivery,  or  both. 

(e)  Priority 

The  Secretary,  in  considering  applications  for 
assistance  under  this  program,  shall  establish 
procedures  to  ensure  a  broad  dissemination  of 
programming,  giving  a  preference  to  applica- 
tions that— 

(1)  are  submitted  by  institutions  affiliated 
with  an  established  agricultural  telecommuni- 
cations network  that  distributes  programs  to 
a  wide  geographical  area;  or 

(2)  demonstrate  the  need  for  such  assist- 
ance, taking  into  consideration  the  relative 
needs  of  all  applicants  and  the  financial  abili- 
ty of  the  applicants  to  otherwise  secure  or 
create  the  telecommunications  system. 

(f)  Applications  for  program  production  and  delivery 

(1)  The  Secretary  shall  consider  applications 
for  financial  assistance  for  the  production  and 
delivery  of  programs  of  cooperative  extension, 
academic  instruction  in  agriculture,  agricultur- 
al research,  and  other  topics  consistent  with 
the  objectives  described  in  subsection  (b)  of  this 
section. 

(2)  Eligible  institutions  shall  request  assist- 
ance by  submitting  applications  to  the  Assist- 
ant Secretary  for  Science  and  Education.  Appli- 
cations shall  include— 

(A)  a  detailed  description  of  the  telecom- 
munications network  and  programming  pro- 
posed to  be  produced  and  delivered,  including 
to  whom  the  programming  will  be  distributed, 
how  the  programming  will  contribute  to 
achieving  the  objectives  described  in  subsec- 
tion (b)  of  this  section,  and  the  total  cost  of 
producing  and  delivering  such  programming; 

(B)  the  amount  of  assistance  requested  for 
the  proposed  program  authorized  under  this 
section  and  other  sources  of  funding  that  will 
be  used  for  the  proposed  program;  and 

(C)  an  analysis  of  the  costs  and  benefits  of 
purchasing  (or  leasing)  different  types  of  fa- 
cilities, equipment,  components,  hardware 
and  software,  or  other  items. 

(g)  Limitations  on  assistance 

(1)  The  Secretary  may  provide  funds  totaling 
not  more  than  50  percent  of  the  cost  of  a  pro- 


posal for  which  an  application  is  submitted 
under  subsection  (f )  of  this  section.  Notwith- 
standing the  preceding  sentence,  the  Secretary 
may  provide  funds  totaling  up  to  100  percent  of 
the  cost  of  such  a  proposal  if  the  Secretary  de- 
termines that  an  eligible  institution  would 
otherwise  be  unable  to  carry  out  the  proposal. 
(2)  The  Secretary  may  allocate  not  more  than 
10  percent  of  the  funds  appropriated  under  this 
section  for  the  acquisition  and  installation  of 
telecommunications  transmission  facilities. 

(h)  Authorization  of  appropriations 

For  the  purposes  of  implementing  the  pro- 
gram established  under  this  section,  there  are 
hereby  authorized  to  be  appropriated  not  more 
than  $12,000,000  for  each  of  the  fiscal  years 
1991  through  1995. 

(Pub.  L.  101-624,  title  XVI,  §1673,  Nov.  28, 
1990,  104  Stat.  3773;  Pub.  L.  102-237,  title  IV, 
§  407(12),  Dec.  13,  1991,  105  Stat.  1865.) 

Amendments 

1991— Subsec.  (f)(1).  Pub.  L.  102-237  substituted 
"programs  of"  for  "programs  or". 

§  5927.  Commission  on  agricultural  research  facilities 

(a)  Definitions 

For  purposes  of  this  section: 

(1)  Agricultural  research  facility 

The  term  "agricultural  research  facility" 
means  a  facility  at  which  agricultural  re- 
search is  regularly  carried  out,  or  proposed  to 
be  carried  out,  and  which  is— 

(A)  an  existing  Agricultural  Research 
Service  facility  or  a  Forest  Service  facility; 

(B)  an  agricultural  facility  in  the  process 
of  being  planned  or  being  constructed  using 
Federal  funding  or  a  planned  agricultural 
facility  that  will  use  Federal  funding;  or 

(C)  any  other  facility  under  the  jurisdic- 
tion of  the  Secretary  of  Agriculture. 

(2)  Study  Commission 

The  term  "Study  Commission"  means  the 
Agriculture  Research  Facilities  Planning  and 
Closure  Study  Commission  established  under 
this  section. 

(3)  Secretary 

The  term  "Secretary"  means  the  Secretary 
of  Agriculture. 

(b)  Study  Commission  established 

The  Secretary  shall  establish  an  Agriculture 
Research  Facilities  Planning  and  Closure  Study 
Commission  to  carry  out  the  activities  de- 
scribed in  subsection  (c)  of  this  section. 

(c)  General  duties 

The  Study  Commission  shall— 

(1)  review  all  currently  operating  and 
planned  agricultural  research  facilities  for  re- 
search importance; 

(2)  identify  those  agricultural  research  fa- 
cQities  that  should  be  closed,  realigned,  con- 
solidated, or  modernized,  in  order  to  aid  in 
carrying  out  the  research  agenda  of  the  Sec- 
retary; 
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(3)  develop  recommendations  concerning 
agricultural  research  facilities;  and 

(4)  evaluate  the  agricultural  research  facili- 
ties acquisition  and  modernization  system  uti* 
lized  by  the  Department  of  Agriculture  and 
recommend  improvements  in  such  system. 

(d)  Elements  of  Study  Commissioii 

(1)  Membership 

The  Study  Commission  shall  be  composed 
of  14  members  to  be  appointed  not  later  than 
60  days  after  November  28, 19d0,  of  which— 

(A)  two  members  shall  be  appointed  by 
the  Secretary  from  among  private  citizens 
or  employees  of  the  Executive  Branch; 

(B)  three  members  shall  be  appointed  by 
the  Chairman  of  the  Committee  on  Agricul- 
ture, Nutrition,  and  Forestry  of  the  Senate; 

(C)  three  members  shall  be  appointed  by 
the  Ranking  Minority  Member  of  the  Com- 
mittee on  Agriculture,  Nutrition,  and  For- 
estry of  the  Senate; 

(D)  three  members  shall  be  appointed  by 
the  Chairman  of  the  Committee  on  Agricul- 
ture of  the  House  of  Representatives;  and 

(£)  three  members  shaU  be  appointed  by 
the  Ranking  Minority  Member  of  the  Com- 
mittee on  Agriculture  of  the  House  of  Rep- 
resentatives. 

(2)  Vacancies 

A  vacancy  occurring  on  the  Study  Commis- 
sion shall  be  filled  in  the  same  manner  as 
that  in  which  the  original  appointment  was 
made. 

(3)  Compensation  and  expenses 

(A)  Compensation 

Members  of  the  Study  Commission  who 
are  not  regular  full-time  employees  of  the 
United  States  Government  shall,  while  at- 
tending meetings  and  conferences  of  the 
Study  Commission  or  otherwise  engaged  in 
the  business  of  the  Study  Commission  (in- 
cluding travel  time),  be  entitled  to  receive 
compensation  at  a  rate  fixed  by  the  Secre- 
tary, but  not  exceeding  the  rate  specified  at 
the  time  of  such  service  under  GS-18  of  the 
General  Schedule  established  under  section 
5332  of  title  5. 

(B)  Expenses 

While  away  from  their  homes  or  regular 
places  of  business  on  the  business  of  the 
Study  Commission,  members  of  such  Com- 
mission may  be  allowed  travel  expenses,  in- 
cluding per  diem  in  lieu  of  subsistence,  as  is 
authorized  under  section  5703  of  title  5  for 
persons  employed  intermittently  by  the 
Federal  Government. 

(4)  Chairperson 

The  Secretary  shall  designate  a  member  of 
the  Study  Commission  to  serve  as  the  Chair- 
person. 

(5)  Meetings 

The  Study  Commission  shall  meet  at  the 
call  of  the  Chairperson,  of  a  majority  of  the 
members  of  the  Study  Commission,  or  at  the 
call  of  the  Secretary. 


(6)  Director  and  staff 

The  Chairperson  of  the  Study  Commission 
may  appoint  a  Director  of  such  Commission, 
and  may  request  the  detailing  of  the  staff  of 
Federal  agencies  to  such  Commission  to  assist 
it  in  carrying  out  its  duties.  The  Chairperson 
may  employ  experts  and  consultants. 

(e)  General  powers 

The  Study  Commission  shall  have  the  power 
to  meet  and  hold  hearings,  use  the  mails  of  the 
United  States,  and  provide  and  acquire  adminis- 
trative support  services. 

(f)  Report 

Not  later  than  240  days  after  November  28, 
1990,  the  Study  Commission  shall  prepare  and 
submit  to  the  Secretary,  the  Committees  on  Ag- 
riculture and  Appropriations  of  the  House  of 
Representatives  and  the  Committees  on  Agri- 
culture, Nutrition,  and  Forestry  and  Appropria- 
tions of  the  Senate,  a  report  concerning  the 
findings  and  reconunendations  developed  imder 
subsection  (c)  of  this  section. 

(g)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  such 
sums  as  may  be  necessary  to  carry  out  this  sec- 
tion. 

(Pub.  L.  101-624,  title  XVI,  §1674,  Nov.  28, 
1990,  104  Stat.  3775;  Pub.  L.  102-237,  title  IV, 
I  407(13),  Dec.  13,  1991,  105  Stat.  1865.) 

Amendments 

1991-Subsec.  (d)(3)(A).  Pub.  L.  102-237. 
§  407(13 )( A),  substituted  "Schedule"  for  "Schedules". 

Subsec.  (f).  Pub.  L.  102-237,  §  407(13)(B),  substituted 
"Committees"  for  "Committee"  in  two  places. 

Termination  of  Advisory  Commissions 

Advisory  commissions  established  after  Jan.  5,  1973, 
to  terminate  not  later  than  the  expiration  of  the  2- 
year  period  beginning  on  the  date  of  their  establish- 
ment, unless,  in  the  case  of  a  commission  established 
by  the  President  or  an  officer  of  the  Federal  Govern- 
ment, such  commission  is  renewed  by  appropriate 
action  prior  to  the  expiration  of  such  2-year  period,  or 
in  the  case  of  a  commission  established  by  the  Con- 
gress, its  duration  is  otherwise  provided  for  by  law. 
See  sections  3(2)  and  14  of  Pub.  L.  92-463,  Oct.  6, 1972, 
86  Stat.  770.  776,  set  out  in  the  Appendix  to  Title  5, 
Government  Organization  and  Employees. 

References  in  Other  Laws  to  GS-16,  17.  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17. 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 

§  5928.  National  centers  for  agricultural  product  qual- 
ity research 

(a)  Purposes 

The  purposes  of  the  national  centers  for  agri- 
cultural product  quality  research  shall  be  to— 
(1)  serve  as  regional  or  commodity  specific 
agricultural  product  quality  research  and 
education  focal  points  involving  one  or  more 
university  and  Federal  participants; 
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(2)  take  advantage  of  opportunities,  and  es- 
tablish linkages  between  universities  and 
other  entities  with  expertise,  in  basic  biology 
and  engineering,  the  development  of  new 
technology,  the  application  of  technology  to 
practice,  and  related  quality  assiu*ance  and 
regulatory  activities; 

(3)  develop  and  enhance  explicit  relation- 
ships (including  the  possible  sharing  of  the 
cost  of  center  operations)  between  the  re- 
search and  development  community,  the  De- 
partment, and  other  Federal  agencies,  and 
with  all  aspects  of  the  involved  industries; 

(4)  provide  a  mechanism  for  dealing  with 
the  safety  and  wholesomeness  of  new  food 
products  and  processes  that  use  biotechnol- 
ogy (including  transgenic  plants  and  animals); 

(5)  provide  factual  public  information  about 
agricultural  product  quality  and  wholesome- 
ness on  a  continuing  basis;  and 

(6)  where  appropriate,  build  on  existing  in- 
stitutional strengths  and  commitments  to  ad- 
dress issues  relating  to  agricultural  product 
quality  and  wholesomeness  and  on  demon- 
strated capability  to  effectively  link  with 
operational  units  of  the  Department,  other 
Federal  agencies,  and  private  industry. 

(b)  Characteristics  of  centers 

(1)  Regional  basis 

The  centers  shall  be  regional  based  units 
that  conduct  a  broad  spectrum  of  research, 
development,  and  education  programs  to 
assure  the  safety  and  wholesomeness  of  food 
through  the  prevention,  detection,  and  modi- 
fication of  processes  and  products  involved  in 
the  food  chain  that  potentially  compromise 
agricultural  product  quality  and  wholesome- 
ness. 

(2)  Research  approach 

The  centers  shall  involve  multidisciplinary 
and  interdisciplinary  approaches  to  the  devel- 
opment of  new  knowledge  and  technology. 
The  centers  may  include  multi-institutional 
linkages  between  imiversities  or  related  Fed- 
eral laboratories. 

(3)  Management 

The  centers  shall  serve  as  a  management 
focal  point  for  grants  that  deal  with  agricul- 
tural product  quality  research,  extension,  and 
teaching,  including  the  provision  of  mecha- 
nisms for  sharing  resources  between  cooperat- 
ing institutions  and  laboratories. 

(4)  Research  linkages 

Appropriate  linkages  within  the  centers 
shall  include  related  efforts  in  agriculture, 
medicine,  veterinary  medicine,  public  health, 
engineering  and  related  life  and  physical  sci- 
ences, and  social  sciences  dealing  with  health 
related  behavior. 

(5)  Research  scope 

Each  center  shall  conduct  research  and  edu- 
cation on  the  full  spectrum  of  production, 
processing,  transportation,  and  marketing  for 
commodity  classes,  such  as  animals  (including 
animal  products  and  animal  feed),  agronomic 
crops,  and  horticultural  crops. 


(c)  Establishment  of  centers 

(1)  Establishment 

Notwithstanding  subsection  (g)(1)  of  this 
section,  the  Secretary  shall  establish  not 
more  than  four  centers. 

(2)  Operating  grants 

The  Secretary  shall  make  grants  to  operate 
the  centers  established  imder  paragraph  (1). 
Such  grants  shall  be  competitively  awarded 
based  on  merit  and  relevance  in  reference  to 
meeting  the  purposes  specified  in  subsection 
(a)  of  this  section.  Such  grants  may  be  award- 
ed for  periods  of  up  to  five  years  and  may  be 
renewed  in  competition  with  demonstration 
of  adequate  performance.  The  Secretary  shall 
give  preference  to  proposals  that  demonstrate 
linkages  with  action  agencies  of  the  Depart- 
ment, with  other  related  Federal  research 
laboratories  and  agencies,  and  with  private  in- 
dustry. 

(3)  Primary  institution  in  center 

The  primary  institution  involved  in  a  center 
shall  be  a  land-grant  college  with  other  coop- 
erating or  collaborating  academic  institutions, 
nonprofit  research  and  development  entities, 
and  Federal  laboratories.  A  center  may  in- 
volve institutions  or  laboratories  in  more  than 
one  State. 

(4)  Matching  funds 

The  non-Federal  sponsors  of  a  center  shall 
contribute  an  amoimt  of  funds  for  operation 
of  the  center  equal  to  not  less  than  the 
amount  awarded  by  the  Federal  Government. 

(d)  Program  plan  and  review 

(1)  Plan 

A  program  plan  shall  be  developed  by  the 
Department  after  obtaining  the  advice  of  rep- 
resentative users  of  the  centers,  including 
both  action  agencies  and  appropriate  repre- 
sentatives from  various  segments  of  the  food 
industry.  The  plan  shall  be  submitted  to  the 
Congress  for  review  at  intervals  of  not  less 
than  once  every  three  years. 

(2)  Review 

Accomplishments  and  directions  of  the  cen- 
ters shall  be  reviewed  by  the  Department  on 
a  periodic  basis,  but  not  less  frequently  than 
at  the  end  of  the  second  and  fourth  years 
after  November  28,  1990.  The  persons  con- 
ducting the  review  shall  be  appointed  by,  and 
report  to,  the  Secretary. 

(e)  Limitation  on  use  of  funds 

Funds  provided  imder  this  section  may  not  be 
used  for  the  planning,  repair,  rehabilitation,  ac- 
quisition, or  construction  of  a  building  or  facili- 
ty. 

(f)  Definitions 

For  purposes  of  this  section: 

(1)  The  term  "center"  means  a  national 
center  for  ag^icultiural  product  quality  re- 
search established  under  this  section. 

(2)  The  term  "Secretary"  means  the  Secre- 
tary of  Agriculture. 
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(3)  The  term  "Department"  means  the  De- 
partment of  Agriculture. 

ig)  Authorization  of  appropriations 

(1)  There  are  authorized  to  be  appropriated 
such  funds  as  may  be  necessary  to  carry  out 
this  section  for  each  of  the  fiscal  years  1991 
through  1995. 

(2)  The  centers  shall  be  funded  through  the 
Cooperative  State  Research  Service  in  the  De- 
partment. 

(Pub.  L.  101-624.  title  XVI,  §1675,  Nov.  28, 
1990,  104  Stat.  3777;  Pub.  L.  102-237,  title  IV, 
§  407(14),  Dec.  13, 1991, 105  Stat.  1865.) 

Amendiaemts 

1991— Subsec.  (c)(1).  Pub.  L.  102-237.  §407(14)(A). 
added  par.  (1)  and  struck  out  former  par.  (1)  "Grants" 
which  read  as  follows:  "The  Secretary  shall  make 
grants  to  establish  the  centers.  Such  grants  establish- 
ing centers  shaU  be  competitively  awarded  based  on 
merit  and  relevance  in  reference  to  meeting  the  pur- 
poses specified  in  subsection  (a)  of  this  section.'* 

Subsec.  (c)(2).  Pub.  L.  102-237,  §  407(14)(B),  in  head- 
ing substituted  "Operating  grants"  for  "Periods  and 
preferences"  and  in  text  substituted  "The  Secretary 
shall  make  grants  to  operate  the  centers  established 
under  paragraph  (1).  Such  grants  shaU  be  competitive- 
ly awarded  based  on  merit  and  relevance  in  reference 
to  meeting  the  purposes  iH>ecified  in  subsection  (a)  of 
this  section.  Such  grants"  for  "Grants". 

§  5929.  Turkey  Research  Center 

There  are  authorized  to  be  appropriated 
$500,000  for  fiscal  year  1992  to  be  used  by  the 
Agricultural  Research  Service  for  planning  pur- 
poses in  the  establishment  of  a  facility  to  be 
known  as  the  Agricultural  Turkey  Research 
Center  to  be  located  in  Pelican  Rapids,  Minne- 
sota, and  operated  in  cooperation  with  the 
North  Dakota  State  University. 

(Pub.  L.  101-624,  title  XVI,  §1676,  Nov.  28, 
1990,  104  Stat.  3779.) 

§  5930.  Reservation  extension  agents 

(a)  Establishment 

The  Secretary  of  Agriculture,  acting  through 
the  Extension  Service,  shall  establish  appropri- 
ate extension  education  programs  on  Indian 
reservations  and  tribal  jurisdictions.  In  estab- 
lishing these  extension  programs,  the  Secretary 
shall  consult  with  the  Bureau  of  Indian  Affairs, 
the  Intertribal  Agriculture  Council,  and  the 
Southwest  Indian  Agriculture  Association,  and 
shall  make  such  interagency  cooperative  agree- 
ments or  memoranda  of  understanding  as  may 
be  necessary.  The  programs  to  be  developed 
and  delivered  on  reservations  and  within  tribal 
jurisdictions  shall  be  determined  with  the 
advice  and  coimsel  of  reservation  or  tribal  pro- 
gram advisory  committees. 

(b)  Administration  and  management 

Extension  agents  shall  be  employees  of,  and 
administratively  responsible  to,  the  Cooperative 
Extension  Service  of  the  State  within  which 
the  reservation  or  tribal  jurisdiction  is  located, 
and  employment  and  personnel  management 
responsibilities  shall  be  vested  with  the  State 
Cooperative  Extension  Service.  In  cases  where 
a  reservation  or  tribal  jurisdiction  is  located  in 


two  or  more  States,  the  Secretary  of  Agricul- 
ture shall  make  the  determination  of  adminis- 
trative responsibility,  including  possible  divi- 
sions along  State  boundaries. 

(c)  Advisory  committees 

At  the  request  of  a  State  Extension  Director, 
and  with  the  assistance  of  the  tribal  authori- 
ties, the  Secretary  of  Agriculture  may  form  an 
advisory  committee  to  give  overall  policy  and 
program  advice  to  that  State  Extension  Direc- 
tor with  regard  to  programs  conducted  on  res- 
ervations or  within  tribal  jurisdictions.  Pro- 
gram advisory  committees  may  be  formed  to 
assist  extension  staff  in  development  and  con- 
duct of  program  activities. 

(d)  Staffing 

Insofar  as  possible,  agent  and  specialist  staff 
shall  include  individuals  representative  of  the 
tribal  grouping  being  served.  Programs  shall 
emphasize  training  and  employment  of  local 
people  in  positions  such  as  program  aides, 
master  gardeners,  and  volimteers.  Staffing  at  a 
particular  location  shall  be  dependent  on  the 
needs  and  priorities  of  that  location,  as  identi- 
fied by  the  advisory  committees  and  the  State 
Extension  Director,  and  the  Director  may  make 
use  of  existing  personnel  and  facilities  as  appro- 
priate. 

(e)  Placing  of  agents 

The  niunber  of  offices  and  their  placement 
shall  be  jointly  determined  by  the  State  Exten- 
sion Directors  and  tribal  authorities  of  the  re- 
spective States  by  taking  into  consideration  the 
agricultural  acreage  within  the  boundaries  of 
an  Indian  reservation  or  tribal  jurisdiction,  the 
soil  classifications  of  such  acreage,  and  the  pop- 
ulation of  such  reservation  or  tribal  jurisdic- 
tion. 

(f)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  such 
sums  as  may  be  necessary  to  carry  out  this  sec- 
tion. 

(Pub.  L.  101-624,  title  XVI,  §1677,  Nov.  28, 
1990,  104  Stat.  3779;  Pub.  L.  102-237,  title  IV, 
§  407(15),  Dec.  13,  1991,  105  Stat.  1865.) 

AldENDMENTS 

1991— Subsec.  (a).  Pub.  L.  102-237,  §407(15)(A).  (B), 
substituted  "reservation"  for  "Reservation"  and  "res- 
ervations" for  "Reservations"  wherever  appearing. 

Subsec.  (b).  Pub.  L.  102-237.  §  407(15)(A),  substituted 
"reservation"  for  "Reservation"  in  two  places. 

Subsec.  (c).  Pub.  L.  102-237,  §  407(15)(C).  substituted 
"tribal"  for  "Tribal"  after  "assistance  of  the". 

Subsec.  (e).  Pub.  L.  102-237.  §  407(15)(A),  substituted 
"reservation"  for  "Reservation"  in  two  places. 

Indian  Subsistence  Farming  Demonstration  Grant 
Program 

Subtitle  C  (§§  931-939)  of  title  IX  of  Pub.  L.  102-237 
provided  that: 

"SEC.  931.  PURPOSES. 
"The  purposes  of  this  subtitle  are  to— 

"(1)  provide  technical  assistance  and  training 
through  the  Extension  Service  in  the  Department  of 
Agriculture  to  Indian  tribes  and  Alaska  Natives  for 
the  development  and  operation  of  subsistence  farm- 
ing programs  to  improve  the  nutritional  health  of 
Indians  living  on  or  near  Indian  reservations; 
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"(2)  establish  the  Indian  subsistence  farming  dem- 
onstration grant  program  within  the  Department  of 
Agriculture;  and 

"(3)    provide    a    supplemental    source    of    fresh 
produce  for  Indians  and  Alaska  Natives  who— 
"(A)  have  special  dietary  needs; 
"(B)  are  participating  in— 

"(i)  the  food  stamp  program  established  under 
the  Pood  Stamp  Act  of  1977  (7  U.S.C.  2011  et 
seq.);  or 

"(ii)  the  food  distribution  program  on  Indian 
reservations  established  under  section  4(b)  of 
such  Act  (7  U.S.C.  2013(b));  or 
"(C)  have  income  below  185  percent  of  the  pover- 
ty line  referred  to  in  section  5(c)(1)  of  the  Pood 
Stamp  Act  of  1977  (7  U.S.C.  2014(c)(1)). 

"SEC.  932.  DEPINITIONS. 
"For  the  purposes  of  this  subtitle: 

"(1)  Eligible  recipient.— The  term  'eligible  recipi- 
ent' means  an  Indian  who— 

"(A)  is  identified  by  the  Secretary  as  having  spe- 
cial dietary  needs; 
"(B)  is  participating  in— 

"(i)  the  food  stamp  program  established  imder 
the  Food  Stamp  Act  of  1977  (7  U.S.C.  2011  et 
seq,);  or 

"(ii)  the  food  distribution  program  on  Indian 
reservations  established  under  section  4(b)  of 
such  Act  (7  U.S.C.  2013(b));  or 
"(C)  has  income  below  185  percent  of  the  pover- 
ty line  referred  to  in  section  5(c)(1)  of  the  Pood 
Stamp  Act  of  1977  (7  U.S.C.  2014(c)(1)). 
"(2)  Indian.— The  term  'Indian'  means  a  person 
who  is  a  member  of  an  Indian  tribe,  or  who  is  an 
Alaslta  Native  and  a  member  of  a  Regional  Corpora- 
tion (as  defined  in  section  3(g)  of  the  Alaska  Native 
Claims  Settlement  Act  (43  U.S.C.  1602(g))[)]. 

"(3)  Indian  reservation.— The  term  'Indian  reser- 
vation' has  the  same  meaning  given  to  the  term  'res- 
ervation' imder  section  3(d)  of  the  Indian  Financing 
Act  of  1974  (25  U.S.C.  1452(d)). 

"(4)  Indian  tribe.— The  term  'Indian  tribe'  means 
any  Indian  tribe,  band,  nation,  or  other  organized 
group  or  community  (including  any  Alaska  Native 
village.  Regional  Corporation,  or  Regional  Corpora- 
tion (as  defined  in  or  established  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act  (43  U.S.C.  1601 
et  seq. ))[)],  which  is  recognized  as  eligible  for  the 
special  services  provided  by  the  United  States  to  In- 
dians because  of  their  status  as  Indians. 

"(5)  INTER-TRIBAL  CONSORTIUM.— The  term    inter- 
tribal consortium'  means  a  partnership  between— 
"(A)  an  Indian  tribe  or  tribal  organization  on  an 
Indian  reservation;  and 

"(B)  one  or  more  Indian  tribes  or  tribal  organiza- 
tions of  other  Indian  tribes. 

"(6)  Program.— The  term  'program'  means  any 
subsistence  farming  program  funded  or  assisted 
imder  this  subtitle. 

"(7)  Secretary.— The  term  'Secretary'  means  the 
Secretary  of  Agriculture. 

"SEC.  933.  INDIAN  SUBSISTENCE  FARMING  DEM- 
ONSTRATION GRANT  PROGRAM. 
"(a)  In  General.— The  Secretary  may  establish  an 
Indian  subsistence  farming  demonstration  grant  pro- 
gram that  provides  grants  to  any  Indian  tribe,  or 
intertribal  consortiima,  for  the  establishment  on 
Indian  reservations  of  subsistence  farming  operations 
that  grow  fresh  produce  for  distribution  to  eligible  re- 
cipients. 

"(b)  Application.— Any  Indian  tribe  or  tribal  consor- 
tium may  submit  to  the  Secretary  an  application  for  a 
grant  under  this  subtitle.  Any  such  application  shall— 
"(1)  be  in  such  form  as  the  Secretary  may  pre- 
scribe; 

"(2)  be  submitted  to  the  Secretary  on  or  before  the 
date  designated  by  the  Secretary;  and 
"(3)  specify— 

"(A)  the  natiure  and  scope  of  the  subsistence 
farming  project  proposed  by  the  applicant; 


"(B)  the  extent  to  which  the  project  plans  to  use 
or  incorporate  existing  resources  and  services 
available  on  the  reservation;  and 

"(C)  the  number  of  Indians  who  are  projected  as 
eligible  recipients  of  produce  grown  under  the 
project. 

"SEC.  934.  TRAINING  AND  TECHNICAL  ASSIST- 
ANCE. 
"The  Extension  Service  may  conduct,  with  respect 
to  the  projects  established  under  this  title  [probably 
should  be  "subtitle"],  site  surveys,  workshops,  short 
courses,  training,  and  technical  assistance  on  such 
topics  as  nutrition  food  preservation  and  preparation 
techniques,  spacing,  depth  of  seed  placement,  soil 
types,  and  other  aspects  of  subsistence  farming  oper- 
ations. 

"SEC.  935.  TRIBAL  CONSULTATION. 

"An  Indian  tribe  participating  in  any  subsistence 
farming  program  established  under  this  subtitle  shall 
consult  with  appropriate  tribal  and  Indian  Health 
Service  officials  regarding  the  specific  dietary  needs  of 
the  population  to  be  served  by  the  operation  of  the 
Indian  subsistence  farming  project. 

"SEC.  936.  USE  OF  GRANTS. 

"Funds  provided  under  this  subtitle  may  be  used 
for- 

"(1)  the  purchase  or  lease  of  agricultural  machin- 
ery, equipment,  and  tools  for  the  operation  of  the 
program; 

"(2)  the  purchase  of  seeds,  fertilizers,  and  such 
other  resources  as  may  be  required  for  the  operation 
of  the  program; 

"(3)  the  construction  of  greenhouses,  fences,  and 
other  structures  or  facilities; 

"(4)  accounting  and  distribution  of  produce  grown 
under  the  program;  and 

"(5)  the  employment  of  persons  for  the  manage- 
ment and  operation  of  the  program. 

"SEC.  937.  AMOUNT  AND  TERM  OF  GRANT. 

"(a)  Amount.— The  maximum  amount  of  any  grant 
awarded  under  this  subtitle  shall  not  exceed  $50,000. 

"(b)  Term.— The  maximum  term  of  any  grant  award- 
ed under  this  subtitle  shall  be  3  years. 

'SEC.  938.  OTHER  REQUIREMENTS. 

"Each  recipient  of  a  grant  awarded  under  this  sub- 
title shall— 

"(1)  furnish  the  Secretary  with  such  information 
as  the  Secretary  may  require  to— 

"(A)  evaluate  the  program  for  which  the  grant  is 
made; 

"(B)  ensure  that  the  grant  funds  are  expended 
for  the  purposes  for  which  the  grant  was  made; 
and 

"(C)  ensure  that  the  produce  grown  is  distribut- 
ed to  eligible  recipients  on  the  reservation;  and 
"(2)  submit  to  the  Secretary  at  the  close  of  the 
term  of  the  grant  a  final  report  that  shall  include 
such  information  as  the  Secretary  may  require. 

"SEC.  939.  AUTHORIZATION  OF  APPROPRIA- 
TIONS. 

"There  are  authorized  to  be  appropriated  to  carry 
out  this  subtitle  $2,000,000  for  each  of  the  fiscal  years 
1993  through  1995." 

[Subtitle  C  of  title  IX  of  Pub.  L.  102-237,  set  out 
above,  effective  and  to  be  implemented  no  later  than 
Feb.  1,  1992,  see  section  1101(d)(1)  of  Pub.  L.  102-237. 
set  out  as  an  Effective  Date  of  1991  Amendment  note 
under  section  1421  of  this  title.] 

§  5931.  Special  grant  to  study  constraints  on  agricul- 
tural trade 

(a)  Grant  required 

The  Secretary  of  Agriculture  shall  provide  at 
least  two  special  grants  to  land-grant  colleges 
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and  universities  to  conduct  a  study  that  will 
evaluate  the  trade  impacts  of  technical  bar- 
riers, quality  factors,  and  end-use  characteris- 
tics in  agricultural  trade  to  determine  whether 
such  factors  are  consistent  as  between  commod- 
ities. Such  study  shall  be  conducted  with  the 
objective- 
CD  to  identify  and  analyze  constraints  relat- 
ed to  end-use  characteristics  in  trade  and 
competition; 

(2)  to  design  production  and  processing 
techniques  to  lessen  their  impacts;  and 

(3)  to  identify  public  policy  alternatives,  na- 
tionally and  internationally,  that  may  reduce 
the  impacts  of  such  trade  restrictions. 

(b)  Joint  development 

The  Secretary  shall  ensure  that  the  grants 
provided  for  in  this  section  provide  for  the  joint 
development  of  the  methodology  and  tech- 
niques between  the  recipients  of  such  grants  to 
meet  the  objectives  set  forth  in  subsection  (a) 
of  this  section. 

(c)  Report 

Not  later  than  18  months  after  November  28, 
1990,  the  Secretary  shall  report  the  results  of 
the  study  grants  under  subsection  (a)  of  this 
section  to  the  Committee  on  Agriculture  of  the 
House  of  Representatives  and  the  Committee 
on  Agriculture,  Nutrition,  and  Forestry  of  the 
Senate. 

(d)  "Land-grant  colleges  and  universities"  defined 

For  purposes  of  this  section,  the  term  "land- 
grant  colleges  and  universities"  has  the  mean- 
ing given  to  that  term  in  section  3103(10)  of 
this  title. 

(Pub.  L.  101-624,  title  XVI.  §1678,  Nov.  28, 
1990,  104  Stat.  3780;  Pub.  L.  102-237,  title  IV, 
§  407(16),  Dec.  13,  1991,  105  Stat.  1865.) 

Amendments 

1991— Subsec.  (d).  Pub.  K  102-237  made  technical 
amendment  to  reference  to  section  3103(10)  of  this 
title  to  correct  reference  to  corresponding  provision  of 
original  act. 

§  5932.  Pilot  project  to  coordinate  food  and  nutrition 
education  programs 

(a)  Pilot  project 

The  Secretary  of  Agriculture  shall  establish  a 
five-year  pilot  project  to  malce  available  grants 
to  not  less  than  two  States,  on  a  competitive 
basis,  for  the  purpose  of  implementing  in  such 
States,  a  plan  that— 

(1)  provides  for  the  full  coordination  of  the 
conceptual  design  and  program  delivery  of 
food  and  nutrition  education  programs  for 
potential  participants  within  the  State;  and 

(2)  provides  to  the  greatest  extent  possible 
for  the  coordination  of  such  food  and  nutri- 
tion education  programs  with  related  State 
programs. 

(b)  Elements  of  project 

In  carrying  out  subsection  (a)  of  this  section, 
the  Secretary  shall— 

(1)  provide  for  enhanced  intraagency  and 
interagency  coordination  in  the  design  and 
delivery  of  food  and  nutrition  education  pro- 
grams; 


(2)  develop  more  efficient  methods,  and  im- 
proved agency  organization,  to  inform  the 
public  and  persons  eligible  for  food  and  nutri- 
tion programs  about  such  education  programs 
(including  those  education  programs  regard- 
ing nutrition  and  management  of  family  re- 
sources for  better  nutrition  and  health)  and 
nutrition  education  programs  available  at  the 
Federal,  State,  and  local  level;  and 

(3)  provide  for  an  evaluation  of  the  degree 
to  which  stated  program  coordination  objec- 
tives are  being  attained,  the  impact  on  actual 
behavioral  change  of  program  participants, 
and  the  implication  of  the  program  outcomes 
for  future  public  health,  budget  expenditures, 
and  the  general  public  welfare. 

(c)  Definitions 

For  purposes  of  this  section: 

(1)  The  term  "coordination"  means  the  de- 
velopment and  implementation  of  a  consist- 
ent and  coherent  program  of  nutrition  educa- 
tion regarding  the  receipt  and  increased  bene- 
ficial use  of  the  resources  made  available  to 
persons  for  food  and  nutrition  programs  and, 
to  the  extent  possible,  related  State  and  local 
food  and  nutrition  programs. 

(2)  The  term  "food  and  nutrition  education 
programs"  includes  any  educational  programs 
or  components  of  the  food  stamp  program, 
the  expanded  food  and  nutrition  education 
program,  and  such  other  programs  adminis- 
tered by  the  Department  of  Agriculture  as 
the  Secretary  determines  necessary  to  effec- 
tively implement  the  programs  required 
under  subsection  (a)  of  this  section. 

(d)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  to 
the  Secretary  for  each  of  the  fiscal  years  1991 
through  1995  such  sums  as  may  be  necessary  to 
carry  out  the  pilot  project  established  imder 
subsection  (a)  of  this  section. 

(Pub.  L.   101-624,  title  XVI,   §1679,  Nov.  28, 
1990,  104  Stat.  3780.) 

§  5933.  Assistive  technology  program  for  farmers  with 
disabilities 

(a)  Special  demonstration  grants 

(1)  In  general 

The  Secretary  of  Agriculture,  in  consulta- 
tion with  other  appropriate  Federal  agencies, 
shall  make  demonstration  grants  to  support 
cooperative  programs  between  State  Coopera- 
tive Extension  Service  agencies  and  private 
nonprofit  disability  organizations  to  provide 
on-the-f arm  agricultural  education  and  assist- 
ance directed  at  accommodating  disability  in 
farm  operations  for  individuals  with  disabil- 
ities who  are  engaged  in  farming  and  farm-re- 
lated occupations  and  their  families. 

(2)  Eligible  services 

Grants  awarded  under  paragraph  (1)  may 
be  used  to  support  programs  serving  individ- 
uals with  disabilities,  and  their  families,  who 
are  engaged  in  farming  and  farm-related  oc- 
cupations. 
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(3)  Eligible  programs 

Grants  awarded  under  paragraph  (1)  may 
be  used  to  initiate,  expand,  or  sustain  pro- 
grams that— 

(A)  provide  direct  education  and  assist- 
ance to  accommodate  disability  in  farming 
to  individuals  with  disabilities  who  engage 
in  farming  and  farm-related  occupations; 

(B)  provide  on-the-farm  technical  advice 
concerning  the  design,  fabrication,  and  use 
of  agricultural  and  related  equipment,  ma- 
chinery, and  tools,  and  assist  in  the  modifi- 
cation of  farm  worksites,  operations,  and 
living  arrangements  to  accommodate  indi- 
viduals with  disabilities  who  engage  in 
farming,  farm  living  and  farm-related  tasks; 

(C)  involve  community  and  health  care 
professionals,  including  Extension  Service 
agents  and  others,  in  the  early  identifica- 
tion of  farm  and  rural  families  that  are  in 
need  of  services  related  to  the  disability  of 
an  individual; 

(D)  provide  specialized  education  pro- 
grams to  enhance  the  professional  compe- 
tencies of  rural  agricultural  professionals, 
rehabilitation  and  health  care  providers,  vo- 
cational cotmselors,  and  other  providers  of 
service  to  individuals  with  disabilities,  and 
their  families,  who  engage  in  farming  or 
farm-related  occupations;  and 

(E)  mobilize  rural  volunteer  resources,  in- 
cluding peer  counseling  among  farmers 
with  disabilities  and  rural  ingenuity  net- 
works promoting  cost  effective  methods  or 
accommodating  disabilities  in  farming  and 
farm-related  activities. 

(4)  Extension  Service  agencies 

Grants  shall  be  awarded  under  this  subsec- 
tion directly  to  State  Extension  Service  agen- 
cies to  enable  them  to  enter  into  contracts,  on 
a  multiyear  basis,  with  private  nonprofit  com- 
munity-based direct  service  organizations  to 
initiate,  expand,  or  sustain  cooperative  pro- 
grams described  under  paragraphs  (2)  and  (3). 

(5)  Minimum  amount 

A  grant  awarded  under  this  subsection  may 
not  be  less  than  $150,000. 

(6)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  to 
carry  out  this  subsection— 

(A)  not  less  than  $3,000,000  for  each  of 
the  fiscal  years  1991  and  1992;  and 

(B)  not  less  than  $5,000,000  for  each  of 
the  fiscal  years  1993  through  1996. 

(b)  National  grant  for  technical  assistance,  training, 
and  dissemination 

(1)  In  general 

The  Secretary  of  Agriculture  shall  award  a 
competitive  grant  to  a  national  private  non- 
profit disability  organization  to  enable  such 
organization  to  provide  technical  assistance, 
training.  Information  dissemination  and  other 
activities  to  support  commimity-based  direct 
service  programs  of  on-site  rural  rehabilita- 
tion and  assistive  technology  for  individuals 
with  disabilities,  and  their  families,  who  are 
engaged  in  farming  or  farm-related  occupa- 
tions. 


(2)  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated 
$1,000,000  to  carry  out  this  subsection  for 
each  of  the  fiscal  years  1991  through  1996. 

(Pub.  L.  101-624,  title  XVI,  §1680,  Nov.  28, 
1990, 104  Stat.  3781.) 

§  5934.  Research  on  honeybee  diseases 

(a)  Sense  of  Congress 

It  is  the  sense  of  Congress  that— 

(1)  diseases  affecting  the  entire  honeybee 
population  impact  on  the  ability  of  honeybees 
to  carry  out  crop  pollination  and  honey  pro- 
duction, and  therefore  impact  negatively  on 
beekeepers,  producers  and  consimiers;  and 

(2)  certain  diseases  (such  as  those  caused  by 
tracheal  mite,  varroa  mite,  and  the  African- 
ized honeybee)  pose  a  threat  to  the  continued 
well-being  of  the  general  honeybee  popula- 
tion, and  thus  merit  further  study. 

(b)  Research 

Notwithstanding  any  other  provision  of  law, 
the  Secretary  of  Agriculture  shall  give  priority 
attention  to  the  fimding  of  research  regarding 
the  diseases  referred  to  in  subsection  (a)  of  this 
section  that  are  affecting  the  honeybee  popula- 
tion. 

(Pub.  L.  101-624,  title  XVI,  §1681,  Nov.  28, 
1990,  104  Stat.  3782;  Pub.  L.  102-237,  title  IV, 
§  407(17),  Dec.  13, 1991, 105  Stat.  1865.) 

Amendments 

1991--Subsec.  (a)(2).  Pub.  L.  102-237  substituted 
•'tracheal  mite"  for  "teacheal  mite". 
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(a)  In  general. 
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6008. 
6009. 
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6011. 
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6013. 


(c)  Remitting  assessments. 

(d)  Assessment  rate. 

(e)  Late-payment  cliarge. 

(f)  Refund  of  assessments  from  escrow 

account. 
Petition  and  review. 

(a)  Petition. 

(b)  Review. 
Enforcement. 

(a)  Jiuisdiction. 

(b)  Referral  to  Attorney  General. 

(c)  Civil  penalties  and  orders. 

(d)  Review  by  district  court. 

(e)  Failure  to  obey  orders. 

(f)  Failure  to  pay  penalty. 
Investigations  and  power  to  subpoena. 

(a)  In  general. 

(b)  Power  to  subpoena. 

(c)  Aid  of  courts. 

(d)  Contempt. 

(e)  Process. 

(f)  Hearing  site. 
Requirement  of  ref  erendiun. 

(a)  In  general. 

(b)  Other  ref erenda. 

(c)  Costs  of  ref erendum. 

(d)  Manner. 

Suspension  or  termination  of  plan. 

(a)  Mandatory   suspension   or   termina- 

tion. 

(b)  Suspension  or  termination. 

(c)  Limitation. 
Authorization  of  appropriations. 

(a)  In  general. 

(b)  Administrative  expenses. 


§  6001.  Findings  and  declaration  of  policy 
(a)  Findings 

Congress  finds  that— 

(1)  pecans  are  a  native  American  nut  that  is 
an  important  food,  and  is  a  valuable  part  of 
the  human  diet; 

(2)  the  production  of  pecans  plays  a  signifi- 
cant role  in  the  economy  of  the  United  States 
in  that  pecans  are  produced  by  thousands  of 
pecan  producers,  shelled  and  processed  by  nu- 
merous shellers  and  processors,  and  pecans 
produced  in  the  United  States  are  consumed 
by  millions  of  people  throughout  the  United 
States  and  foreign  coimtries; 

(3)  pecans  must  be  high  quality,  readily 
available,  handled  properly,  and  marketed  ef- 
ficiently to  ensure  that  consumers  have  an 
adequate  supply  of  pecans; 

(4)  the  maintenance  and  expansion  of  exist- 
ing markets  and  development  of  new  markets 
for  pecans  are  vital  to  the  welfare  of  pecan 
producers  and  those  concerned  with  market- 
ing, using,  and  producing  pecans,  as  well  as  to 
the  general  economy  of  tlie  United  States, 
and  necessary  to  ensure  the  ready  availability 
and  efficient  marketing  of  pecans; 

(5)  there  exist  established  State  organiza- 
tions conducting  pecan  promotion,  research, 
and  industry  and  consumer  education  pro- 
grams that  are  invaluable  to  the  efforts  of 
promoting  the  consumption  of  pecans; 

(6)  the  cooperative  development,  financing, 
and  implementation  of  a  coordinated  national 
program  of  pecan  promotion,  research,  indus- 
try information,  and  consumer  information 
are  necessary  to  maintain  and  expand  exist- 
ing markets  and  develop  new  markets  for 
pecans;  and 


(7)  pecans  move  in  interstate  and  foreign 
commerce,  and  pecans  that  do  not  move  in 
such  chaimels  of  commerce  directly  burden  or 
affect  interstate  commerce  in  pecans. 

(b)  Policy 

It  is  declared  to  be  the  policy  of  Congress 
that  it  is  in  the  public  interest  to  authorize  the 
establishment,  through  the  exercise  of  the 
powers  provided  in  this  chapter,  of  an  orderly 
procedure  for  developing,  financing  (through 
adequate  assessments  on  pecans  produced  or 
imported  into  the  United  States),  and  carrying 
out  an  effective,  continuous,  coordinated  pro- 
gram of  promotion,  research,  industry  informa- 
tion, and  consumer  information  designed  to— 

(1)  strengthen  the  pecan  industry's  position 
in  the  marketplace; 

(2)  maintain  and  expand  existing  domestic 
and  foreign  markets  and  uses  for  pecans;  and 

(3)  develop  new  markets  and  uses  for 
pecans. 

(c)  Construction 

Nothing  in  this  chapter  may  be  construed  to 
provide  for  the  control  of  production  or  other- 
wise limit  the  right  of  any  person  to  produce 
pecans. 

(Pub.  L.   101-624,  title  XIX,   §1906,  Nov.  28, 
1990, 104  Stat.  3838.) 

Short  Title 

Section  1901  of  title  XIX  of  Pub.  L.  101-624,  as 
amended  by  Pub.  L.  102-237,  title  VIII,  §  801,  Dec.  13, 
1991,  105  Stat.  1882,  provided  that:  "This  title  [enact- 
ing this  chapter  and  chapters  90  to  93  of  this  title  and 
sections  2109,  2278,  and  4610a  of  this  title,  amending 
sections  1787,  2101,  2106  to  2108,  2110,  2116,  2611  to 
2614,  2617  to  2619,  2622  to  2624,  4602,  4606,  4608.  and 
4612  of  this  title,  and  enacting  provisions  set  out  as 
notes  under  sections  2101,  2611,  2625,  4601,  and  4603  of 
this  title]  may  be  cited  as  the  'Agricultural  Promotion 
Programs  Act  of  1990'." 

Section  1905  of  Pub.  L.  101-624  provided  that:  "This 
subtitle  [subtitle  A  (§§  1905-1918)  of  title  XIX  of  Pub. 
L.  101-624,  enacting  this  chapter]  may  be  cited  as  the 
'Pecan  Promotion  and  Research  Act  of  1990*." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6003,  6005  of 
this  title. 

§  6002.  Definitions 
As  used  in  this  chapter— 

(1)  Board 

The  term  "Board"  means  the  Pecan  Mar- 
keting Board  established  in  section  6005(b)  of 
this  title. 

(2)  Commerce 

The  term  "commerce"  means  interstate, 
foreign,  or  intrastate  commerce. 

(3)  Conflict  of  interest 

The  term  "conflict  of  interest"  means  a  sit- 
uation in  which  a  member  has  a  direct  or  in- 
direct financial  interest  in  a  corporation, 
partnership,  sole  proprietorship,  joint  ven- 
ture, or  other  business  entity  dealing  directly 
or  indirectly  with  the  Board. 
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(4)  Consumer  information 

The  term  "consumer  information"  means 
information  and  programs  that  will  assist 
consumers  and  other  persons  in  making  eval- 
uations and  decisions  regarding  the  purchase, 
preparation,  and  use  of  pecans. 

(5)  Department 

The  term  "Department"  means  the  Depart- 
ment of  Agriculture. 

(6)  District 

The  term  "district"  means  a  geographical 
area  of  the  United  States,  as  determined  by 
the  Board  and  approved  by  the  Secretary,  in 
which  there  is  produced  approximately  one- 
fourth  of  the  volume  of  pecans  produced  in 
the  United  States. 

(7)  First  handler 

The  term  "first  handler"  means  the  first 
person  who  buys  or  takes  possession  of 
pecans  from  a  grower  for  marketing.  If  a 
grower  markets  pecans  directly  to  consumers, 
such  grower  shall  be  considered  the  first  han- 
dler with  respect  to  pecans  grown  by  such 
grower. 

(8)  Grower 

The  term  "grower"  means  any  person  en- 
gaged in  the  production  and  sale  of  pecans  in 
the  United  States  who  owns,  or  who  shares 
the  ownership  and  risk  of  loss  of,  such 
pecans. 

(9)  Grower-sheller 

The  term  "grower-sheller"  means  a  person 
who— 

(A)  shells  pecans,  or  has  pecans  shelled 
for  such  person,  in  the  United  States;  and 

(B)  during  the  immediately  previous  year, 
grew  50  percent  or  more  of  the  pecans  such 
person  shelled  or  had  shelled  for  such 
person. 

(10)  Handle 

The  term  "handle"  means  receipt  of  in-shell 
pecans  by  a  sheller  or  first  handler,  including 
pecans  produced  by  such  sheller  or  first  han- 
dler. 

(11)  Importer 

The  term  "importer"  means  any  person 
who  imports  pecans  from  outside  of  the 
United  States  for  sale  in  the  United  States. 

(12)  Industry  information 

The  term  "industry  information"  means  in- 
formation and  programs  that  will  lead  to  the 
development  of  new  markets  and  marketing 
strategies,  increased  efficiency,  and  activities 
to  enhance  the  image  of  the  pecan  industry. 

(13)  In-shell  pecan 

The  term  "in-shell  pecan"  means  a  pecan 
that  has  a  shell  that  has  not  been  removed. 

(14)  To  market 

The  term  "to  market"  means  to  sell  or  offer 
to  dispose  of  pecans  in  any  channel  of  com- 
merce. 

(15)  Member 

The  term  "member"  means  a  member  of 
the  Board. 


(16)  Pecan 

The  term  "pecan"  means  the  nut  of  the 
pecan  tree  carya  illinoensis. 

(17)  Person 

The  term  "person"  means  any  individual, 
group  of  individuals,  partnership,  corpora- 
tion, association,  cooperative,  or  any  other 
entity. 

(18)  Plan 

The  term  "plan"  means  a  plan  issued  under 
section  6003  of  this  title. 

(19)  Promotion 

The  term  "promotion"  means  any  action 
taken  by  the  Board,  pursuant  to  this  chapter, 
to  present  a  favorable  image  of  pecans  to  the 
public  with  the  express  intent  of  improving 
the  competitive  position  of  pecans  in  the  mar- 
ketplace and  stimulating  sales  of  pecans,  in- 
cluding paid  advertising. 

(20)  Research 

The  term  "research"  means  any  type  of 
test,  study,  or  analysis  designed  to  advance 
the  image,  desirability,  usage,  marketability, 
production,  product  development,  or  quality 
of  pecans. 

(21)  Secretary 

The  term  "Secretary"  means  the  Secretary 
of  Agriculture. 

(22)  Shell 

The  term  "shell"  means  to  remove  the  shell 
from  an  in-shell  pecan. 

(23)  Shelled  pecan 

The  term  "shelled  pecan"  means  a  pecan 
kernel,  or  portion  of  a  kernel,  after  the  pecan 
shell  has  been  removed. 

(24)  Sheller 

The  term  "sheller"  means  any  person  who— 

(A)  shells  pecans  or  has  pecans  shelled  for 
the  account  of  such  person;  and 

(B)  diulng  the  immediately  previous  year, 
purchased  more  than  50  percent  of  the 
pecans  such  person  shelled  or  had  shelled 
for  such  account. 

(25)  State 

The  term  "State"  means  any  of  the  several 
States,  the  District  of  Columbia  and  the  Com- 
monwealth of  Puerto  Rico. 

(26)  United  States 

The  term  "United  States"  means  collective- 
ly the  several  States,  the  District  of  Colum- 
bia, and  the  Commonwealth  of  Puerto  Rico. 

(Pub.  L.  101-624,  title  XIX.  §1907.  Nov.  28, 
1990,  104  Stat.  3839;  Pub.  L.  102-237,  title  VIII, 
§  802(1),  Dec.  13,  1991,  105  Stat.  1882.) 

Amendments 

1991— Par.   (22).   Pub.   L.    102-237   substituted   "in- 
shell"  for  "inshell". 
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§  6003.  Issuance  of  plans 

(a)  In  general 

To  effectuate  the  declared  policy  of  section 
6001(b)  of  this  title,  the  Secretary  shall,  subject 
to  this  chapter,  issue  and  from  time  to  time 
amend,  plans  applicable  to  growers,  grower- 
shellers,  shellers,  first  handlers,  and  importers 
of  pecans.  Any  such  plan  shall  be  national  in 
scope.  Not  more  than  one  plan  shall  be  in  effect 
under  this  chapter  at  any  one  time. 

(b)  Procedure 

(1)  Proposal  for  issuance  of  plan 

The  Secretary  may  propose  the  issuance  of 
a  plan  under  this  chapter,  or  an  association  of 
pecan  growers  or  grower-shellers  or  any  other 
person  that  will  be  affected  by  this  chapter 
may  request  the  issuance  of,  and  submit  a 
proposal  for,  such  a  plan. 

(2)  Proposed  plan 

Not  later  than  60  days  after  the  receipt  of  a 
request  and  proposal  by  an  interested  person 
for  a  plan,  or  when  the  Secretary  determines 
to  propose  a  plan,  the  Secretary  shall  publish 
a  proposed  plan  and  give  due  notice  and  op- 
portunity for  public  comment  on  the  pro- 
posed plan. 

(3)  Issuance  of  plan 

After  notice  and  opportunity  for  public 
comment  are  given,  as  provided  in  paragraph 
(2),  the  Secretary  shall  issue  a  plan,  taking 
into  consideration  the  comments  received  and 
including  in  the  plan  provisions  necessary  to 
ensure  that  the  plan  is  in  conformity  with  the 
requirements  of  this  chapter. 

(4)  Effective  date  of  plan 

Such  plan  shall  be  issued  and  become  effec- 
tive not  later  than  150  days  following  publica- 
tion of  the  proposed  plan. 

(c)  Amendments 

The  Secretary,  from  time  to  time,  may  amend 
any  plan  issued  imder  this  section.  The  provi- 
sions of  this  chapter  applicable  to  a  plan  shall 
be  applicable  to  amendments  to  a  plan. 

(Pub.  L,   101-624,  title  XIX,   §1908,  Nov.   28, 
1990,  104  Stat.  3841.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6002,  6007, 
6011  of  this  title. 

§  6004.  Regulations 

The  Secretary  may  issue  such  regulations  as 
are  necessary  to  carry  out  this  chapter. 

(Pub.  L.   101-624,  title  XIX,   §  1909,  Nov.   28, 
1990,  104  Stat.  3841.) 

§  6005.  Required  terms  in  plans 

(a)  In  general 

Each  plan  issued  under  this  chapter  shall 
contain  the  terms  and  conditions  prescribed  in 
this  section. 


(b)  Pecan  Marketing  Board 

(1)  Establishment 

The  plan  shall  establish  a  Pecan  Marketing 
Board  to  carry  out  the  program  referred  to  in 
section  6001(b)  of  this  title. 

(2)  Service  to  entire  industry 

The  Board  shall  carry  out  programs  and 
projects  that  will  provide  maximum  benefit 
to  the  pecan  industry  in  all  parts  of  the 
United  States  and  only  generically  promote 
pecans. 

(3)  Board  membership 

The  Board  shall  consist  of  15  members,  in- 
cluding— 

(A)  8  members  who  are  growers; 

(B)  4  members  who  are  shellers; 

(C)  one  member  who  is  a  first  handler  and 
who  derives  over  50  percent  of  the  mem- 
ber's gross  income  from  buying  and  selling 
pecans; 

(D)  one  member  who  is  an  importer  of 
pecans  into  the  United  States,  nominated 
by  the  Board; 

(E)  one  member  representing  the  general 
public,  nominated  by  the  Board;  and 

(P)  at  the  option  of  the  Board,  a  consult- 
ant or  advisor  representing  the  views  of 
pecan  producers  in  a  country  other  than 
the  United  States  who  may  be  chosen  to 
attend  Board  functions  as  a  nonvoting 
member. 

(4)  Representation  of  members 

(A)  Grower  representatives 

Of  the  growers  referred  to  in  paragraph 
(3)(A),  2  members  shall  be  from  each  dis- 
trict. 

(B)  Sheller  representatives 

Of  the  shellers  referred  to  in  paragraph 
(3)(B)- 

(i)  2  members  shall  be  selected  from 
among  shellers  whose  place  of  residence  is 
east  of  the  Mississippi  River;  and 

(ii)  2  members  shall  be  selected  from 
among  shellers  whose  place  of  residence  is 
west  of  the  Mississippi  River. 

(C)  First  handler  representative 

The  first  handler  representative  on  the 
Board  referred  to  in  paragraph  (3)(C)  shall 
be  selected  from  among  first  handlers 
whose  place  of  residence  is  in  a  district. 

(D)  Importer  representative 

The  importer  representative  on  the  Board 
referred  to  in  paragraph  (3)(D)  shall  be  an 
individual  who  imports  pecans  into  the 
United  States. 

(E)  Public  representative 

The  public  representative  on  the  Board 
referred  to  in  paragraph  (3)(E)  shall  not  be 
a  grower,  grower-sheller,  sheller,  first  han- 
dler, or  importer. 

(5)  Alternate  for  each  member 

Each  member  of  the  Board  shall  have  an  al- 
ternate with  the  same  qualifications  as  the 
member  such  alternate  would  replace. 
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(6)  Limitation  on  State  residence 

There  shall  be  no  more  than  one  member 
from  each  State  in  each  district,  except  that 
the  State  of  Georgia  may  have  2  growers 
from  such  State  representing  the  district  that 
it  is  in. 

(7)  Modifying  Board  membership 

In  accordance  with  regulations  approved  by 
the  Secretary,  at  least  once  each  3  years  and 
not  more  than  once  each  2  years,  the  Board 
shaU- 

(A)  review  the  geographic  distribution  of 
pecan  production  throughout  the  United 
States;  and 

(B)  if  warranted,  recommend  to  the  Secre- 
tary that  the  Secretary  reapportion  a  dis- 
trict in  order  to  reflect  the  geographic  dis- 
tribution of  pecan  production. 

(8)  Selection  process  for  members 

(A)  Publicity 

The  Board  shall  give  reasonable  publicity 
to  the  industry  for  nomination  of  persons 
interested  in  being  nominated  for  Board 
membership. 

(B)  Eligibility 

Each  grower  and  sheller  shall  be  eligible 
to  vote  for  the  nomination  of  members  who 
represent  that  class  of  members  on  the 
Board.  Growers  shall  be  eligible  to  vote  for 
the  nomination  of  the  first  handler  mem- 
bers on  the  Board. 

(C)  Selection  of  nominees 

Each  person  referred  to  in  subparagraph 
(B)  shaU  have  one  vote.  The  2  eligible  can- 
didates receiving  the  largest  number  of 
votes  cast  for  each  Board  position  for  each 
class  of  members  shall  be  the  nominees  for 
such  position. 

(D)  Certification 

Except  for  the  establishment  of  the  initial 
Board,  the  nominations  made  under  sub- 
paragraph (C)  and  subsections  (b)(3)(D) 
and  (b)(3)(E)  of  this  section  shall  be  certi- 
fied by  the  Board  and  submitted  to  the  Sec- 
retary no  later  than  May  1  or  such  other 
date  recommended  by  the  Board  and  ap- 
proved by  the  Secretary  preceding  the  com- 
mencement of  the  term  of  office  for  Board 
membership,  as  established  in  paragraph 
(9). 

(E)  Appointment 

To  each  vacant  Board  position,  the  Secre- 
tary shall  appoint  1  individual  from  among 
the  nominees  certified  and  submitted  under 
subparagraph  (D). 

(F)  Rejection  of  nominees 

The  Secretary  may  reject  any  nominee 
submitted  under  subparagraph  (D).  If  there 
are  insxif f icient  nominees  from  which  to  ap- 
point members  to  the  Board  as  a  result  of 
the  Secretary's  rejecting  such  nominees,  ad- 
ditional nominees  shall  be  submitted  to  the 
Secretary  in  the  same  manner. 

(G)  Initial  Board 

The  Secretary  shall  establish  an  initial 
Board  from  among  nominations  solicited  by 


the  Secretary.  For  the  piupose  of  obtcuning 
nominations  for  the  members  of  the  initial 
Board  described  in  subparagraphs  (A),  (B), 
and  (C)  of  paragraph  (3),  the  Secretary 
shall  perform  the  functions  of  the  Board 
imder  this  subsection  as  the  Secretary  de- 
termines necessary  and  appropriate.  Nomi- 
nations for  those  members  of  the  initial 
Board  described  in  subparagraphs  (D)  and 
(E)  of  paragraph  (3)  shall  be  made  in  ac- 
cordance with  paragraph  (3). 

(H)  Failure  to  nominate 

If  growers  and  shellers  fail  to  nominate 
individuals  for  appointment,  the  Secretary 
may  appoint  members  on  a  basis  provided 
for  in  the  plan.  If  the  Board  fails  to  nomi- 
nate an  importer  or  a  public  representative, 
such  member  may  be  appointed  without  a 
nomination. 

(9)  Terms  of  office 

(A)  In  general 

The  members  of  the  Board  shall  serve  for 
a  term  of  3  years,  except  that  the  members 
appointed  to  the  initial  Board  established 
under  paragraph  (8)(G)  shall  serve,  propor- 
tionately, for  terms  of  I,  2,  and  3  years,  as 
determined  by  the  Secretary. 

(B)  Termination  of  terms 

Notwithstanding  subparagraph  (C),  each 
member  shall  continue  to  serve  imtil  a  suc- 
cessor is  appointed  by  the  Secretary. 

(C)  Limitation  on  terms 

No  individual  may  serve  more  than  2  con- 
secutive 3-year  terms  as  a  member. 

(D)  Vacancies 

(i)  Submitting  nominations 

To  fill  any  vacancy  created  by  the 
death,  removal,  resignation,  or  disqualifi- 
cation of  any  member  of  the  Board,  the 
Secretary  shall  request  that  at  least  2  eli- 
gible nominations  for  a  successor  for  each 
such  vacancy  be  submitted  by  the  Board 
in  the  manner  provided  in  paragraph  (8). 

(ii)  Lack  of  nominations 

If  at  least  2  eligible  nominations  are  not 
submitted  imder  clause  (i),  the  Secretary 
shall  determine  the  manner  of  submission 
of  nominations  for  the  vacancy, 

(10)  Compensation 

A  member  of  the  Board  shaU  serve  without 
compensation,  but  shall  be  reimbursed  for 
necessary  and  reasonable  expenses  incurred 
in  the  performance  of  duties  for  and  ap- 
proved by  the  Board. 

(c)  Powers  and  duties  of  Board 

The  plan  shall  define  the  powers  and  duties 
of  the  Board,  which  shall  include  the  power 
and  duty— 

(1)  to  administer  the  plan  in  accordance 
with  its  terms  and  conditions; 

(2)  to  miake  regulations  to  effectuate  the 
terms  and  conditions  of  the  plan; 

(3)  to  meet,  organize,  and  select  from 
among  members  of  the  Board  a  chairperson, 
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other  officers,  and  committees  and  subcom- 
mittees, as  the  Board  determines  appropriate; 

(4)  to  establish  working  committees  of  per- 
sons other  than  Board  members; 

(5)  to  employ  such  persons,  other  than 
Board  members,  as  the  Board  considers  neces- 
sary and  to  determine  the  compensation  and 
define  the  duties  of  such  persons; 

(6)  to  prepare  and  submit  for  the  approval 
of  the  Secretary,  prior  to  the  beginning  of 
each  fiscal  period,  a  recommended  rate  of  as- 
sessment under  section  6007  of  this  title,  and 
a  fiscal  period  budget  of  the  anticipated  ex- 
penses in  the  administration  of  the  plan,  in- 
cluding the  probable  costs  of  all  programs 
and  projects; 

(7)  to  develop  programs  and  projects,  sub- 
ject to  subsection  (d)  of  this  section; 

(8)  to  enter  into  contracts  or  agreements, 
subject  to  subsection  (e)  of  this  section,  to  de- 
velop and  carry  out  programs  or  projects  of 
promotion,  research,  industry  information 
and  consiuner  information; 

(9)  to  carry  out  research,  promotion,  indus- 
try information,  and  consumer  information, 
and  to  pay  the  costs  of  such  projects  with  as- 
sessments collected  pursuant  to  section  6007 
of  this  title; 

(10)  to  keep  minutes,  books,  and  records 
that  reflect  the  actions  and  transactions  of 
the  Board,  and  promptly  report  minutes  of 
each  Board  meeting  to  the  Secretary; 

(11)  to  appoint  and  convene,  from  time  to 
time,  working  committees  comprised  of  grow- 
ers, grower-shellers,  first  handlers,  shellers, 
importers,  and  the  public  to  assist  in  the  de- 
velopment of  research,  promotion,  industry 
information,  and  consumer  information  pro- 
grams for  pecans; 

(12)  to  invest,  pending  disbursement  under 
a  program  or  project,  funds  collected  through 
assessments  authorized  under  this  chapter, 
only  in— 

(A)  obligations  of  the  United  States  or 
any  agency  thereof; 

(B)  general  obligations  of  any  State  or 
any  political  subdivision  thereof; 

(C)  any  interest-bearing  account  or  certifi- 
cate of  deposit  of  a  bank  that  is  a  member 
of  the  Federal  Reserve  System;  or 

(D)  obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United  States; 

except  that  income  from  any  such  invested 
funds  may  be  used  for  any  purpose  for  which 
the  invested  funds  may  be  used; 

(13)  to  receive,  investigate,  and  report  to 
the  Secretary  complaints  of  violations  of  the 
plan; 

(14)  to  furnish  the  Secretary  with  such  in- 
formation as  the  Secretary  may  request; 

(15)  to  recommend  to  the  Secretary  amend- 
ments to  the  plan;  and 

(16)  to  develop  and  recommend  to  the  Sec- 
retary for  approval  such  regulations  as  may 
be  necessary  for  the  development  and  execu- 
tion of  programs  or  projects,  or  as  may  other- 
wise be  necessary,  to  carry  out  the  plan. 

(d)  Programs  and  budgets 

(1)  Submission  to  Secretary 

The  plan  shall  provide  that  the  Board  shall 
submit  to  the  Secretary  for  approval  any  pro- 


gram or  project  of  promotion,  research,  con- 
sumer information,  or  industry  information. 
No  program  or  project  shall  be  implemented 
prior  to  its  approval  by  the  Secretary. 

(2)  Budgets 

The  plan  shall  require  the  Board,  prior  to 
the  beginning  of  each  fiscal  year,  or  as  may 
be  necessary  after  the  beginning  of  such 
fiscal  year,  to  submit  to  the  Secretary  for  ap- 
proval budgets  of  its  anticipated  expenses  (in- 
cluding reimbursements  under  subsection 
(b)(10)  of  this  section)  and  disbursements  in 
the  implementation  of  the  plan,  including 
projected  costs  of  promotion,  research,  con- 
sumer information,  and  industry  information 
programs  and  projects. 

(3)  Incurring  expenses 

The  Board  may  incur  such  expenses  for 
programs  or  projects  of  research,  promotion, 
consumer  information,  or  industry  informa- 
tion, and  other  expenses  for  the  administra- 
tion, maintenance,  and  fimctioning  of  the 
Board  as  may  be  authorized  by  the  Secretary, 
including  any  implementation,  administra- 
tive, and  referendum  costs  inciured  by  the 
Department. 

(4)  Paying  expenses 

The  f imds  to  cover  the  expenses  referred  to 
in  paragraph  (3)  shall  be  paid  by  the  Board 
from  assessments  collected  under  section  6007 
of  this  title  or  funds  borrowed  pursuant  to 
paragraph  (5). 

(5)  Authority  to  borrow 

In  order  to  meet  the  expenses  referred  to  in 
paragraph  (3),  the  Board  shall  have  the  au- 
thority to  borrow  funds,  as  approved  by  the 
Secretary,  for  capital  outlays  and  startup 
costs. 

(6)  Limitation  on  spending 

Effective  on  the  date  that  is  3  years  after 
the  date  of  the  establishment  of  the  Board, 
the  Board  shall  not  spend  in  excess  of  20  per- 
cent of  the  assessments  collected  under  sec- 
tion 6007  of  this  title  for  administration  of 
the  Board. 

(e)  Contracts  and  agreements 

(1)  In  general 

To  ensure  efficient  use  of  funds,  the  plan 
shall  provide  that  the  Board  may  enter  into 
contracts  or  agreements  for  the  implementa- 
tion and  carrying  out  of  programs  or  projects 
of  pecan  promotion,  research,  consumer  in- 
formation, or  industry  information,  including 
contracts  with  grower  and  grower-sheller  or- 
ganizations, and  for  the  payment  of  the  cost 
thereof  with  funds  received  by  the  Board 
under  the  plan. 

(2)  Requirements 

Any  such  contract  or  agreement  shall  pro- 
vide that— 

(A)  the  contracting  party  shall  develop 
and  submit  to  the  Board  a  program  or 
project  together  with  a  budget  or  budgets 
that  shall  show  estimated  costs  to  be  in- 
ciured for  such  program  or  project; 
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(B)  the  program  or  project  shall  become 
effective  on  the  approval  of  the  Secretary: 
and 

(C)  the  contracting  party  shall  keep  accu- 
rate records  of  all  of  its  transactions,  ac- 
count for  funds  received  and  expended, 
make  periodic  reports  to  the  Board  of  ac- 
tivities conducted,  and  make  such  other  re- 
ports as  the  Board  or  the  Secretary  may  re- 
quire. 

(3)  Grower  and  grower-sheller  organizations 

The  plan  shall  provide  that  the  Board  may 
contract  with  grower  and  grower-sheller  orga- 
nizations for  any  other  services.  Any  such 
contract  shall  include  provisions  comparable 
to  those  required  by  paragraph  (2). 

(f)  Books  and  records  of  Board 

(1)  In  general 

The  plan  shall  require  the  Board  to— 

(A)  maintain  such  books  and  records 
(which  shall  be  available  to  the  Secretary 
for  inspection  and  audit)  as  the  Secretary 
may  prescribe; 

(B)  prepare  and  submit  to  the  Secretary, 
from  time  to  time,  such  reports  as  the  Sec- 
retary may  prescribe;  and 

(C)  account  for  the  receipt  and  disburse- 
ment of  all  funds  entrusted  to  the  Board. 

(2)  Audits 

The  Board  shall  cause  its  books  and  records 
to  be  audited  by  an  independent  auditor  at 
the  end  of  each  fiscal  year,  and  a  report  of 
such  audit  to  be  submitted  to  the  Secretary. 

(g)  Prohibition 

The  Board  shall  not  engage  in  any  action  to, 
nor  shall  any  funds  received  by  the  Board 
under  this  chapter  be  used  to— 

(1)  influence  legislation  or  governmental 
action,  other  than  recommending  to  the  Sec- 
retary amendments  to  the  plan; 

(2)  engage  in  any  action  that  would  be  a 
conflict  of  interest;  or 

(3)  engage  in  any  advertising  that  may  be 
false  or  misleading. 

(h)  Books  and  records 

(1)  In  general 

The  plan  shall  require  that  each  first  han- 
dler, grower-sheller,  or  importer  shall— 

(A)  maintain  and  subroit  to  the  Board  any 
reports  considered  necessary  by  the  Secre- 
tary to  ensure  compliance  with  this  chap- 
ter; and 

(B)  make  available  during  normal  busi- 
ness hoiu^,  for  inspection  by  employees  of 
the  Board  or  Secretary,  such  books  and 
records  as  are  necessary  to  carry  out  this 
chapter,  including  such  records  as  are  nec- 
essary to  verify  any  required  reports. 

(2)  Time  requirement 

The  records  required  under  paragraph  (1) 
shall  be  maintained  for  2  years  beyond  the 
fiscal  period  of  the  applicability  of  such 
records. 

(3)  Confidentiality 

(A)  In  general 

Except  as  otherwise  provided  in  this  chap- 
ter, all  information  obtained  from  boolsjs. 


records,  or  reports  required  to  be  main- 
tained under  paragraph  (1)  shall  be  kept 
confidential,  and  shall  not  be  disclosed  to 
the  public  by  any  person. 

(B)  Disclosure 

Information  referred  to  in  subparagraph 
(A)  may  be  disclosed  to  the  public  only  if— 

(i)  the  Secretary  considers  the  informa- 
tion relevant; 

(ii)  the  information  is  revealed  in  a  suit 
or  administrative  hearhig  brought  at  the 
direction  or  on  the  request  of  the  Secre- 
tary or  to  which  the  Secretary  or  any  offi- 
cer of  the  Department  is  a  party;  and 

(iii)  the  information  relates  to  this 
chapter. 

(C)  Misconduct 

Any  disclosure  of  confidential  informa- 
tion in  violation  of  subparagraph  (A)  by  any 
Board  member  or  employee  of  the  Board, 
except  as  required  by  other  law  or  allowed 
under  subparagraph  (B)  or  (D),  shall  be 
considered  a  violation  of  this  chapter. 

(D)  General  statements 

Nothing  in  this  paragraph  may  be  con- 
strued to  prohibit— 

(i)  the  issuance  of  general  statements, 
based  on  the  reports,  of  the  number  of 
persons  subject  to  the  plan  or  statistical 
data  collected  therefrom,  which  state- 
ments do  not  identify  the  information 
furnished  by  any  person;  or 

(ii)  the  publication,  by  direction  of  the 
Secretary,  of  the  name  of  any  person  vio- 
lating the  plan,  together  with  a  statement 
of  the  particular  provisions  of  the  plan 
violated  by  such  person. 

(4)  Availability  of  information 

(A)  Exception 

Except  as  provided  in  this  chapter,  infor- 
mation obtained  under  this  chapter  may  be 
made  available  to  another  agency  of  the 
Federal  Government  for  a  civil  or  criminal 
law  enforcement  activity  if  the  activity  is 
authorized  by  law  and  if  the  head  of  the 
agency  has  made  a  written  request  to  the 
Secretary  specifying  the  particular  informa- 
tion desired  and  the  law  enforcement  activi- 
ty for  which  the  information  is  sought. 

(B)  Penalty 

Any  person  knowingly  violating  this  sub- 
section, on  conviction,  shall  be  subject  to  a 
fine  of  not  more  than  $1,000  or  to  imprison- 
ment for  not  more  than  1  year,  or  both,  and 
if  an  officer  or  employee  of  the  Board  or 
the  Department,  shall  be  removed  from 
office. 

(5)  Withholding  information 

Nothing  in  this  chapter  shall  be  construed 
to  authorize  the  withholding  of  information 
from  Congress. 

(i)  Use  of  assessments 

The  plan  shall  provide  that  the  assessments 
collected  under  section  6007  of  this  title  shall 
be  used  for  payment  of  the  expenses  in  imple- 


Page  801 


TITLE  7— AGRICULTURE 


§6007 


menting  and  administering  this  chapter,  with 
provision  for  a  reasonable  reserve,  and  to  cover 
those  administrative  costs  incurred  by  the  Sec- 
retary in  implementing  and  administering  this 
chapter,  except  for  the  salaries  of  Government 
employees  incurred  in  conducting  referenda. 

(j)  Other  terms  and  conditions 

The  plan  also  shall  contain  such  terms  and 
conditions,  not  inconsistent  with  this  chapter, 
as  determined  necessary  by  the  Secretary  to  ef- 
fectuate this  chapter. 

(Pub.  L.  101-624,  title  XIX,  §1910,  Nov.  28, 
1990,  104  Stat.  3841;  Pub.  L.  102-237,  title  VIII, 
§  802(2),  Dec.  13, 1991, 105  Stat.  1882.) 

Amendbients 

1991— Subsec.  (b)(8)(G).  Pub.  L.  102-237  substituted 
"subparagraphs  (A),  (B).  and  (C)  of  paragraph  (3)," 
for  "paragraph  3(A),  (B),  and  (C)/'  and  "subpara- 
graphs (D)  and  (E)  of  paragraph  (3)"  for  "paragraph 
(3)(D)  and  (E)". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6002  of  this 
title. 

§  6006.  Permissive  terms  In  plans 

(a)  In  general 

A  plan  issued  pursuant  to  this  chapter  may 
contain  one  or  more  of  the  terms  and  condi- 
tions contained  in  this  section. 

(b)  Exemptions 

The  plan  may  provide  authority  to  exempt 
from  the  plan  pecans  used  for  nonfood  uses  and 
authority  for  the  Board  to  require  satisfactory 
safeguards  against  improper  uses  of  such  ex- 
emptions. 

(c)  Different  payment  and  reporting  scliedules 

The  plan  may  provide  authority  to  designate 
different  payment  and  reporting  schedules  for 
growers,  grower-shellers,  first  handlers  and  im- 
porters to  recognize  differences  in  marketing 
practices  and  procedures  utilized  in  different 
production  areas. 

(d)  Promotion 

The  plan  may  provide  for  the  establishment, 
issuance,  effectuation,  and  administration  of 
appropriate  programs  or  projects  for  the  pro- 
motion of  pecans  and  for  the  disbursement  of 
necessary  funds  for  such  purposes,  except 
that— 

(1)  any  such  program  or  project  shall  be  di- 
rected toward  increasing  the  general  demand 
for  pecans;  and 

(2)  such  promotional  activities  shall  comply 
with  other  restrictions  on  the  use  of  funds 
that  are  established  under  this  chapter. 

(e)  Research  and  Information 

The  plan  may  provide  for  establishing  and 
carrying  on  research,  consiuner  information, 
and  industry  information  projects  and  studies 
to  the  end  that  the  marketing  and  utilization  of 
pecans  may  be  encouraged,  expanded,  im- 
proved, or  made  more  efficient,  and  for  the  dis- 
bursement of  necessary  funds  for  such  pur- 
poses. 


(f)  Reserve  funds 

The  plan  may  provide  authority  to  accumu- 
late reserve  funds  from  assessments  collected 
pursuant  to  this  chapter,  to  permit  an  effective 
and  continuous  coordinated  program  of  re- 
search, consumer  information,  industry  infor- 
mation and  promotion  in  years  when  the  pro- 
duction and  assessment  income  may  be  re- 
duced, except  that  the  total  reserve  fund  may 
not  exceed  the  amount  budgeted  for  the  oper- 
ation of  the  plan  for  2  years. 

(g)  Foreign  markets 

The  plan  may  provide  authority  to  use  f  imds 
collected  under  this  chapter,  with  the  approval 
of  the  Secretary,  for  the  development  and  ex- 
pansion of  pecan  sales  in  foreign  markets. 

(Pub.  L.   101-624,  title  XIX,   §1911,  Nov.  28, 
1990,  104  Stat.  3847.) 

§  6007.  Assessments 

(a)  In  general 

During  the  effective  period  of  a  plan  issued 
pursuant  to  this  chapter,  assessments  shall  be— 

(1)  levied  on  all  pecans  produced  in,  and  all 
pecans  imported  into,  the  United  States  and 
marketed;  and 

(2)  deducted  from  the  payment  made  to  a 
grower  for  all  pecans  sold  to  a  first  handler. 

(b)  Limitation  on  assessments 

No  more  than  one  assessment  may  be  as- 
sessed under  subsection  (a)  of  this  section  on  a 
grower  (as  remitted  by  a  first  handler),  grower- 
sheller,  or  importer,  for  any  lot  of  pecans  han- 
dled or  imported. 

(c)  Remitting  assessments 

(1)  In  general 

Assessments  required  under  subsection  (a) 
of  this  section  shall  be  remitted  to  the  Board 
by- 

(A)  a  first  handler;  and 

(B)  an  importer. 

(2)  Times  to  remit  assessment 

(A)  First  handlers 

Each  first  handler  who  is  not  a  grower- 
sheller  and  who  is  required  to  remit  an  as- 
sessment imder  paragraph  (1)  shall  remit 
such  assessment  to  the  Board  no  later  than 
the  last  day  of  the  month  following  the 
month  that  the  pecans  being  assessed  were 
purchased  or  marketed  by  such  first  han- 
dler. 

(B)  Grower-shellers 

Each  first  handler  who  is  a  grower-sheller 
and  who  is  required  to  remit  an  assessment 
under  paragraph  (1)  shall  remit  such  assess- 
ment to  the  Board,  to  the  extent  practica- 
ble, in  payments  of  one-third  of  the  total 
annual  amount  of  such  assessment  due  to 
the  Board  on  January  31,  March  31,  and 
May  10,  or  such  dates  as  may  be  recom- 
mended by  the  Board  and  approved  by  the 
Secretary,  during  the  fiscal  year  that  the 
pecans  being  assessed  were  harvested. 
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(C)  Importers 

Importers  of  pecans  into  the  United 
States  shall  pny  the  assessment  at  the  time 
the  pecans  enter  the  United  States  and 
shall  remit  such  assessment  to  the  Board. 

(d)  Assessment  rate 

(1)  In  general 

Except  as  provided  in  paragraph  (2),  assess- 
ment rates  shaU  be  recommended  by  the 
Board  and  approved  by  the  Secretary,  except 
that  the  maximum  assessment  shall  not 
exceed— 

(A)  during  the  period  commencing  on  the 
effective  date  of  the  issuance  of  a  plan  and 
ending  on  the  date  the  referendum  is  con- 
ducted under  section  6011(a)  of  this  title, 
one-half  cent  per  pound  for  in-shell  pecans 
as  determined  by  the  Board  and  approved 
by  the  Secretary;  and 

(B)  after  such  period,  2  cents  per  pound 
for  in-shell  pecans. 

(2)  A4]usting  rate  for  shelled  pecans 

The  rate  of  assessment  of  shelled  pecans 
shall  be  twice  the  rate  established  for  in-shell 
pecans  pursuant  to  paragraph  (1). 

(3)  Special  State  assessment 

(A)  In  general 

Notwithstanding  any  other  provision  of 
this  chapter,  with  the  approval  of  the  Sec- 
retary and  if  authorized  by  State  law  and 
requested  by  such  State,  a  special  assess- 
ment of  one-quarter  cent  per  pound  for  in- 
shell  pecans,  and  an  appropriate  per-pound 
assessment  for  shelled  pecans  as  adjusted 
under  paragraph  (2),  shall  be  remitted  to 
the  Board  for  the  purpose  of  utilizing  such 
f xmds  by  a  State  pecan  marketing  board  for 
research  projects  to  promote  pecans  pursu- 
ant to  State  law. 

(B)  Collection  and  remittance 

The  Board  shall  collect  such  assessments 
and  upon  receipt  of  such  assessments  shall 
remit  such  assessments  to  the  State,  within 
a  time  period  mutually  agreed  upon  be- 
tween the  State  and  the  Board,  and  ap- 
proved by  the  Secretary.  In  the  collection 
of  such  State  assessments,  neither  the 
Board  nor  the  Secretary  shall  in  any 
manner  enforce  the  collection  or  remittance 
of  any  such  pasnocient  by  producers  of  such 
State  assessments  or  investigate  nonpay- 
ment of  such  State  assessments,  except  to 
provide  to  a  State  the  names  of  growers 
from  whom  such  assessments  were  collected 
and  the  respective  amounts  of  assessments 
collected. 

(C)  Regulations 

The  Secretary  is  authorized  to  make  such 
regulations  as  may  be  necessary  to  carry 
out  the  provisions  of  this  section. 

(e)  Late-payment  charge 

«     (1)  In  general 

There  shall  be  a  late-payment  charge  im- 
posed on  any  person  who  fails  to  remit,  on  or 
before  the  due  date  established  by  the  Board 
under  subsection  (c)(2)  of  this  section,  to  the 


Board   the    total   amount   for   which    such 
person  is  liable. 

(2)  Amount  of  charge 

The  amount  of  the  late-payment  charge  im- 
posed under  paragraph  (1)  shall  be  prescribed 
by  the  Board  with  the  approval  of  the  Secre- 
tary. 

(f)  Refund  of  assessments  from  escrow  account 

(1)  Establishment  of  escrow  account 

During  the  period  beginning  on  the  effec- 
tive date  of  a  plan  first  issued  under  section 
6003  of  this  title  and  ending  on  the  date  the 
referendum  is  conducted  under  section 
6011(a)  of  this  title,  the  Board  shall- 

(A)  establish  an  escrow  account  to  be  used 
for  assessment  refunds;  and 

(B)  place  funds  in  such  account  in  accord- 
ance with  paragraph  (2). 

(2)  Placement  of  funds  in  account 

The  Board  shall  place  in  such  accoimt,  from 
assessments  collected  during  the  period  re- 
ferred to  in  paragraph  (1),  an  amoimt  equal 
to  the  product  obtained  by  multiplying  the 
total  amount  of  assessments  collected  during 
such  period  by  10  percent. 

(3)  Right  to  receive  refund 

Subject  to  paragraphs  (4),  (5),  and  (6),  any 
grower,  grower-sheller,  or  importer  shall  have 
the  right  to  demand  and  receive  from  the 
Board  a  one-time  ref imd  of  assessments  paid 
by  or  on  behalf  of  such  grower,  grower-shell- 
er, or  importer  during  the  period  referred  to 
in  paragraph  (1)  if— 

(A)  such  grower,  grower-sheller,  or  im- 
porter is  required  to  pay  such  assessments; 

(B)  such  grower,  grower-sheller,  or  im- 
porter does  not  support  the  program  estab- 
lished imder  this  chapter; 

(C)  such  grower,  grower-sheller,  or  im- 
porter demands  such  refund  prior  to  the 
conduct  of  the  referendum  under  section 
6011(a)  of  this  title;  and 

(D)  the  plan  is  not  approved  pursuant  to 
the  referendimi  conducted  under  section 
6011(a)  of  this  title. 

(4)  Form  of  demand 

Such  demand  shall  be  made  in  accordance 
with  regulations,  on  a  form,  and  within  a  time 
period  prescribed  by  the  Board. 

(5)  Making  of  refund 

Such  ref  imd  shall  be  made  on  submission  of 
proof  satisfactory  to  the  Board  that  such 
grower,  grower-sheller,  or  importer  paid  the 
assessment  for  which  refund  is  demanded. 

(6)  Proration 

If— 

(A)  the  amount  in  the  escrow  accoimt  re- 
quired by  paragraph  (1)  is  not  sufficient  to 
refund  the  total  amount  of  assessments  de- 
manded by  eligible  growers,  grower-shellers, 
or  importers;  and 

(B)  the  plan  is  not  approved  pursuant  to 
the  referendum  conducted  under  section 
6011(a)  of  this  title; 
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the  Board  shall  prorate  the  amount  of  such 
refunds  among  all  eligible  growers*  grower- 
shellers,  and  importers  who  demand  such 
refimd. 

(7)  Program  approved 

If  the  plan  is  approved  pursuant  to  the  ref - 
erendiun  conducted  under  section  6011(a)  of 
this  title,  all  funds  in  the  escrow  account 
shall  be  returned  to  the  Board  for  use  by  the 
Board  in  accordance  with  this  chapter. 

(Pub.  L.  101-624,  title  XIX,  §1912,  Nov.  28, 
1990,  104  Stat.  3848.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6005  of  this 
title. 

§  6008.  Petition  and  review 

(a)  Petition 

(1)  In  general 

A  person  subject  to  a  plan  issued  under  this 
chapter  may  file  with  the  Secretary  a  peti- 
tion— 

(A)  stating  that  the  plan,  any  provision  of 
the  plan,  or  any  obligation  imposed  in  con- 
nection with  the  plan  is  not  in  accordance 
with  law;  and 

(B)  requesting  a  modification  of  the  plan 
or  an  exemption  from  the  plan. 

(2)  Hearings 

The  petitioner  shall  be  given  the  opportuni- 
ty for  a  hearing  on  the  petition,  on  the  record 
and  in  accordance  with  regulations  issued  by 
the  Secretary. 

(3)  Ruling 

After  such  hearing,  the  Secretary  shall 
make  a  ruling  on  the  petition,  which  shall  be 
final  if  in  accordance  with  law. 

(b)  Review 

(1)  Commencement  of  action 

The  district  courts  of  the  United  States  in 
any  district  in  which  a  person  who  is  a  peti- 
tioner under  subsection  (a)  of  this  section  re- 
sides or  carries  on  business  are  hereby  vested 
with  jurisdiction  to  review  the  ruling  on  such 
person's  petition,  if  a  complaint  for  that  pur- 
pose is  filed  within  20  days  after  the  date  of 
the  entry  of  a  ruling  by  the  Secretary  under 
subsection  (a)  of  this  section. 

(2)  Process 

Service  of  process  in  such  proceedings  shall 
be  conducted  in  accordance  with  the  Federal 
Rules  of  Civil  Procedure. 

(3)  Remands 

If  the  court  determines  that  such  ruling  is 
not  in  accordance  with  law,  the  court  shall 
remand  the  matter  to  the  Secretary  with  di- 
rections either— 

(A)  to  make  such  ruling  as  the  court  shall 
determine  to  be  in  accordance  with  law;  or 

(B)  to  take  such  further  proceedings  as,  in 
the  opinion  of  the  court,  the  law  requires. 

(4)  Enforcement 

The  pendency  of  proceedings  instituted 
under  subsection  (a)  of  this  section  shall  not 


impede,  hinder,  or  delay  the  Attorney  Gener- 
al or  the  Secretary  from  taking  any  action 
under  section  6009  of  this  title. 

(Pub.  L.  101-624,  title  XIX,   §  1913,  Nov.  28, 
1990,  104  Stat.  3850.) 

References  in  Text 

The  Federal  Rules  of  Civil  Procedure,  referred  to  in 
subsec.  (b)(2),  are  set  out  in  the  Appendix  to  Title  28, 
Judiciary  and  Judicial  Procedure. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6010  of  this 
title. 

§  6009.  Enforcement 

(a)  Jurisdiction 

The  district  courts  of  the  United  States  shall 
have  jurisdiction  specifically  to  enforce,  and  to 
prevent  and  restrain  a  person  from  violating, 
this  chapter  or  any  plan  or  regulation  issued 
under  this  chapter. 

(b)  Referral  to  Attorney  General 

A  civil  action  to  be  brought  under  this  section 
shall  be  referred  to  the  Attorney  General  for 
appropriate  action,  except  that  the  Secretary  is 
not  required  to  refer  to  the  Attorney  General  a 
violation  of  this  chapter  or  any  plan  or  regula- 
tion issued  under  this  chapter  if  the  Secretary 
believes  that  the  administration  and  enforce- 
ment of  this  chapter  would  be  adequately 
served  by  administrative  action  imder  subsec- 
tion (c)  of  this  section  or  by  providing  a  suita- 
ble written  notice  or  warning  to  any  person 
committing  the  violation. 

(c)  Civil  penalties  and  orders 

(1)  Civil  penalties 

(A)  In  general 

A  person  who  willfully  violates  any  provi- 
sion of  this  chapter  or  any  plan  or  regula- 
tion issued  under  this  chapter,  or  who  fails 
to  pay,  collect,  or  remit  any  assessment  or 
fee  required  of  the  person  under  this  chap- 
ter or  any  plan  or  regulation  issued  imder 
this  chapter,  may  be  assessed  by  the  Secre- 
tary a  civil  penalty  of  not  less  than  $1,000 
nor  more  than  $10,000  for  each  such  viola- 
tion. 

(B)  Separate  offense 

Each  violation  described  in  subparagraph 
(A)  shall  be  a  separate  offense. 

(2)  Cease  and  desist  orders 

In  addition  to  or  in  lieu  of  such  civil  penal- 
ty, the  Secretary  may  issue  an  order  requiring 
such  person  to  cease  and  desist  from  continu- 
ing such  violation. 

(3)  Notice  and  hearing 

No  penalty  shall  be  assessed  or  cease  and 
desist  order  issued  by  the  Secretary  under 
this  subsection  imless  the  Secretary  gives  the 
person  against  whom  the  order  is  issued 
notice  and  opportimity  for  a  hearing  on  the 
record  with  respect  to  such  violation. 
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(4)  Finality 

The  order  of  the  Secretary  assessing  a  pen- 
alty or  imposing  a  cease  and  desist  order  shall 
be  final  and  conclusive  unless  the  person 
against  whom  the  order  is  issued  files  an 
appeal  from  the  Secretary's  order  in  accord- 
ance with  subsection  (d)  of  this  section. 

(d)  Review  by  district  court 

(1)  Commencement  of  action 

A  person  against  whom  a  civil  penalty  is  as- 
sessed or  a  cease  and  desist  order  is  issued 
under  subsection  (c)  of  this  section  may 
obtain  review  of  such  penalty  or  order  in  the 
district  court  of  the  United  States  for  the  dis- 
trict in  which  such  person  resides  or  does 
business,  or  in  the  United  States  District 
Court  for  the  District  of  Columbia,  by— 

(A)  filing,  within  the  30-day  period  begin- 
ning on  the  date  such  penalty  is  assessed  or 
order  issued,  a  notice  of  appeal  in  such 
court;  and 

(B)  simultaneously  sending  a  copy  of  the 
notice  by  certified  mail  to  the  Secretary. 

(2)  Record 

The  Secretary  shall  promptly  file  in  such 
court  a  certified  copy  of  the  record  on  which 
the  Secretary  found  that  the  person  had  com- 
mitted a  violation. 

(3)  Standard  of  review 

A  finding  of  the  Secretary  shall  be  set  aside 
only  if  the  finding  is  found  to  be  imsupported 
by  substantial  evidence. 

(e)  Failure  to  obey  orders 

Any  person  who  fails  to  obey  a  cease  and 
desist  order  after  the  order  has  become  final 
and  unappealable,  or  after  the  appropriate  dis- 
trict court  has  entered  a  final  judgment  in 
favor  of  the  Secretary,  shall  be  subject  to  a  civil 
penalty  assessed  by  the  Secretary,  after  oppor- 
tunity for  a  hearing  on  the  record  and  for  judi- 
cial review  under  the  procedures  specified  in 
subsections  (c)  and  (d)  of  this  section,  of  not 
more  than  $1,000  for  each  offense.  Each  day 
during  which  the  failure  continues  shall  be  con- 
sidered a  separate  violation  of  such  order. 

(f)  Failure  to  pay  penalty 

If  a  person  fails  to  pay  a  civil  penalty  after  it 
has  become  a  final  and  unappealable  order 
issued  by  the  Secretary,  or  after  the  appropri- 
ate district  court  has  entered  a  final  judgment 
in  favor  of  the  Secretary,  the  Secretary  shall 
refer  the  matter  to  the  Attorney  General  for 
recovery  of  the  amoimt  assessed  in  the  district 
court  of  the  United  States  in  any  district  in 
which  the  person  resides  or  conducts  business. 
In  such  action,  the  validity  and  appropriateness 
of  such  order  imposing  such  civil  penalty  shall 
not  be  subject  to  review. 

(Pub.  L.   101-624,  title  XIX,   §1914,  Nov.   28, 
1990,  104  Stat.  3851.) 

Section  Referbed  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6008.  6010  of 
this  title. 


§  6010.  Investigations  and  power  to  subpoena 

(a)  In  general 

The  Secretary  may  make  such  investigations 
as  the  Secretary  determines  necessary— 

(1)  for  the  effective  administration  of  this 
chapter;  or 

(2)  to  determine  whether  a  person  has  en- 
gaged or  is  engaging  in  any  act  or  practice 
that  constitutes  a  violation  of  any  provision 
of  this  chapter,  or  of  any  plan,  rule,  or  regula- 
tion issued  under  this  chapter. 

(b)  Power  to  subpoena 

(1)  Investigations 

For  the  purpose  of  an  investigation  made 
under  subsection  (a)  of  this  section,  the  Sec- 
retary is  authorized  to  administer  oaths  and 
affirmations  and  to  issue  a  subpoena  to  re- 
quire the  production  of  any  records  that  are 
relevant  to  the  inquiry.  The  production  of 
any  such  records  may  be  required  from  any 
place  in  the  United  States. 

(2)  Administrative  hearings 

For  the  purpose  of  an  administrative  hear- 
ing held  imder  section  6008  or  6009  of  this 
title,  the  presiding  officer  is  authorized  to  ad- 
minister oaths  and  affirmations,  subpoena 
witnesses,  compel  their  attendance,  take  evi- 
dence, and  require  the  production  of  any 
records  that  are  relevant  to  the  inquiry.  Such 
attendance  of  witnesses  and  the  production  of 
any  such  records  may  be  required  from  any 
place  in  the  United  States. 

(c)  Aid  of  courts 

In  case  of  contumacy  by,  or  refusal  to  obey  a 
subpoena  issued  to,  any  person,  the  Secretary 
may  invoke  the  aid  of  any  court  of  the  United 
States  within  the  jurisdiction  of  which  such  in- 
vestigation or  proceeding  is  carried  on,  or  where 
such  person  resides  or  carries  on  business,  in 
order  to  enforce  a  subpoena  issued  by  the  Sec- 
retary under  subsection  (b)  of  this  section.  The 
court  may  issue  an  order  requiring  such  person 
to  comply  with  such  a  subpoena. 

(d)  Contempt 

Any  failure  to  obey  such  order  of  the  court 
may  be  punished  by  such  court  as  a  contempt 
thereof. 

(e)  Process 

Process  in  any  such  case  may  be  served  in  the 
judicial  district  in  which  such  person  resides  or 
conducts  business  or  wherever  such  person  may 
be  found. 

(f)  Hearing  site 

The  site  of  any  hearings  held  under  section 
6008  or  6009  of  this  title  shall  be  within  the  ju- 
dicial district  where  such  person  resides  or  has 
a  principal  place  of  business. 

(Pub.  L.  101-624,  title  XIX.  §1915,  Nov.  28, 
1990,  104  Stat.  3852;  Pub.  L.  102-237,  title  VIII, 
I  802(3),  Dec.  13,  1991,  105  Stat.  1882.) 

Amenobcents 

1991— Subsec.  (b)(2).  Pub.  L.  102-237  struck  out  "sec- 
tion" after  "6008  or". 
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§  6011.  Requirement  of  referendum 

(a)  In  s^eneral 

Not  later  than  24  months  after  the  effective 
date  of  the  plan  first  issued  under  section  6003 
of  this  title,  the  Secretary  shall  conduct  a  refer- 
endum among  growers,  grower-shellers,  and  im- 
porters, who  during  a  representative  period  de- 
termined by  the  Secretary  have  been  engaged 
in  the  production  or  importation  of  pecans,  for 
the  purpose  of  ascertaining  whether  growers, 
grower-shellers,  and  importers  favor  continu- 
ation, termination,  or  suspension  of  the  plan. 

(b)  Other  referenda 

(1)  In  general 

After  the  referendum  required  under  sub- 
section (a)  of  this  section,  the  Secretary  shall 
hold  a  referendum  on  request  of  the  Board  or 
10  percent  or  more  of  the  total  number  of 
growers,  grower-shellers,  and  importers,  to  de- 
termine if  growers,  grower-shellers,  and  im- 
porters favor  the  termination  or  suspension 
of  the  plan. 

(2)  Suspension  or  termination 

The  Secretary  shall  terminate  or  suspend 
such  plan,  in  accordance  with  section  6012(b) 
of  this  title,  whenever  the  Secretary  deter- 
mines that  such  suspension  or  termination  is 
favored  by  a  majority  of  those  voting  in  a  ref- 
erendum. 

(c)  Costs  of  referendum 

The  Secretary  shall  be  reimbursed  from  any 
assessments  collected  by  the  Board  for  any  ex- 
penses incurred  by  the  Department  in  connec- 
tion with  the  conduct  of  any  referendum  imder 
this  chapter,  except  for  the  salaries  of  Govern- 
ment employees. 

(d)  Manner 

(1)  In  general 

Referenda  conducted  pursuant  to  this  chap- 
ter shall  be  conducted  in  such  a  manner  as  is 
determined  by  the  Secretary. 

(2)  Advance  registration 

A  grower,  grower-sheller,  or  importer  who 
chooses  to  vote  in  any  ref  erendimi  conducted 
under  this  chapter  shall  register  in  person 
prior  to  the  voting  period  at  the  appropriate 
local  office  of  the  Agricultural  Stabilization 
and  Conservation  Service,  as  determined  by 
the  Secretary,  for  such  grower,  grower-shell- 
er, or  by  mailing  such  a  request  to  the  Secre- 
tary on  behalf  of  an  importer. 

(3)  Voting 

A  grower,  grower-sheller,  or  importer  who 
votes  in  any  referendum  conducted  under  this 
chapter  shall  vote  in  person  at  the  appropri- 
ate local  office  of  the  Agricultural  Stabiliza- 
tion and  Conservation  Service,  as  determined 
by  the  Secretary  or  by  mail  to  the  Secretary. 

(4)  Notice 

Each  Agricultural  Stabilization  and  Conser- 
vation Service  office  shall  notify  all  growers, 
grower-shellers,  and  importers  in  the  area  of 
such  office,  as  determined  by  the  Secretary, 
at  least  30  days  prior  to  a  referendum  con- 
ducted under  this  chapter.  Such  notice  shall 


explain  the  registration  and  voting  proce- 
dures established  imder  this  subsection. 

(Pub.  L.   101-624,  title  XIX,   §1916,  Nov.  28, 
1990,  104  Stat.  3853.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6007  of  this 
title, 

§  6012.  Suspension  or  termination  of  plan 

(a)  Mandatory  suspension  or  termination 

The  Secretary  shall,  whenever  the  Secretary 
finds  that  the  plan  or  any  provision  of  the  plan 
obstructs  or  does  not  tend  to  effectuate  the  de- 
clared policy  of  this  chapter,  terminate  or  sus- 
pend the  operation  of  such  plan  or  provision. 

(b)  Suspension  or  termination 

If,  as  a  result  of  any  referendum  conducted 
under  this  chapter,  the  Secretary  determines 
that  suspension  or  termination  of  a  plan  is  fa- 
vored by  a  majority  of  the  growers,  grower- 
shellers,  and  importers  voting  in  the  referen- 
dum, the  Secretary  shall— 

(1)  within  6  months  after  making  such  de- 
termination, suspend  or  terminate,  as  the 
case  may  be,  collection  of  assessments  under 
the  plan;  and 

(2)  suspend  or  terminate,  as  the  case  may 
be,  activities  imder  the  plan  in  an  orderly 
manner  as  soon  as  practicable. 

(c)  Limitation 

The  termination  or  suspension  of  any  plan,  or 
any  provision  thereof,  shall  not  be  considered  a 
plan  within  the  meaning  of  this  chapter. 

(Pub.  L.   101-624,  title  XIX,   §1917,  Nov.   28, 
1990,  104  Stat.  3854.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6011  of  this 
title. 

§  6013.  Authorization  of  appropriations 

(a)  In  general 

There  are  authorized  to  be  appropriated  for 
each  fiscal  year  such  siuns  as  are  necessary  to 
carry  out  this  chapter. 

(b)  Administrative  expenses 

Funds  appropriated  to  carry  out  this  chapter 
shall  not  be  available  for  payment  of  the  ex- 
penses or  expenditures  of  the  Board  in  adminis- 
tering any  provision  of  any  plan  issued  under 
this  chapter. 

(Pub.  L.   101-624,  title  XIX,   §1918,  Nov.  28, 
1990,  104  Stat.  3854.) 
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§  6101.  Findings  and  declaration  of  policy 
(a)  Findings 

Congress  finds  that— 

(1)  mushrooms  are  an  important  food  that 
is  a  valuable  part  of  the  human  diet; 

(2)  the  production  of  mushrooms  plays  a 
significant  role  in  the  Nation's  economy  in 
that  mushrooms  are  produced  by  himdreds  of 
mushroom  producers,  distributed  through 
thousands  of  wholesale  and  retail  outlets,  and 
consumed  by  millions  of  people  throughout 
the  United  States  and  foreign  countries; 

(3)  mushroom  production  benefits  the  envi- 
ronment by  efficiently  using  agricultural  by- 
products; 

(4)  mushrooms  must  be  high  quality,  read- 
ily available,  handled  properly,  and  marketed 
efficiently  to  ensure  that  the  benefits  of  this 
important  product  are  available  to  the  people 
of  the  United  States; 

(5)  the  maintenance  and  expansion  of  exist- 
ing markets  and  uses,  and  the  development  of 
new  markets  and  uses,  for  mushrooms  are 
vital  to  the  welfare  of  producers  and  those 
concerned  with  marketing  and  using  mush- 
rooms, as  well  as  to  the  agricultural  economy 
of  the  Nation; 

(6)  the  cooperative  development,  financing, 
and  implementation  of  a  coordinated  pro- 
gram of  mushroom  promotion,  research,  and 
consumer  information  are  necessary  to  main- 
tain and  expand  existing  markets  for  mush 
rooms;  and 

(7)  mushrooms  move  in  interstate  and  for- 
eign commerce,  and  mushrooms  that  do  not 


move  in  such  channels  of  commerce  directly 
burden  or  affect  interstate  commerce  in 
mushrooms. 

(b)  Policy 

It  is  declared  to  be  the  policy  of  Congress 
that  it  is  in  the  public  interest  to  authorize  the 
establishment,  through  the  exercise  of  the 
powers  provided  in  this  chapter,  of  an  orderly 
procedure  for  developing,  financing  through 
adequate  assessments  on  mushrooms  produced 
domestically  or  imported  into  the  United 
States,  and  carrying  out,  an  effective,  continu- 
ous, and  coordinated  program  of  promotion,  re- 
search, and  consumer  and  industry  information 
designed  to— 

(1)  strengthen  the  mushroom  industry's  po- 
sition in  the  marketplace; 

(2)  maintain  and  expand  existing  markets 
and  uses  for  mushrooms;  and 

(3)  develop  new  markets  and  uses  for  mush- 
rooms. 

(c)  Coni^tniction 

Nothing  in  this  chapter  may  be  construed  to 
provide  for  the  control  of  production  or  other- 
wise limit  the  right  of  individual  producers  to 
produce  mushrooms. 

(Pub.  L.   101-624,  title  XIX,   §1922,  Nov.  28, 
1990,  104  Stat.  3855.) 

Short  Title 

Section  1921  of  Pub.  L.  101-824  provided  that:  "This 
subtitle  tsubtitle  B  (|§  1921-1933)  of  title  XIX  of  Pub. 
L.  101-624,  enacting  this  chs^terl  may  be  cited  as  the 
'Mushroom  Promotion,  Research,  and  Consumer  In- 
formation Act  of  1990'.'* 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6103  of  this 
title. 

§  6102.  Definitions 
As  used  in  this  chapter- 
CD  Commerce 

The  term  ''commerce"  means  interstate, 
foreign,  or  intrastate  commerce. 

(2)  Consumer  information 

The  term  'consumer  information''  means 
information  and  programs  that  will  assist 
consumers  and  other  persons  in  making  eval- 
uations and  decisions  regarding  the  purchase, 
preparation,  and  use  of  mushrooms. 

(3)  Council 

The  term  "Cotmcir'  means  the  Mushroom 
CouncU  established  under  section  8104(b)  of 
this  title. 

(4)  Department 

The  term  "Department"  means  the  Depart- 
ment of  Agriculture. 

(5)  First  handier 

The  term  '*first  handler"  means  any  person, 
as  described  in  an  order  issued  under  this 
chapter,  who  receives  or  otherwise  acquires 
mushrooms  from  a  producer  and  prepares  for 
marketing  or  markets  such  mushrooms,  or 
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who  prepares  for  marketing  or  markets  mush- 
rooms of  that  person's  own  production. 

(6)  Importer 

The  term  "importer"  means  any  person 
who  imports,  on  average,  over  500,000  poimds 
of  mushrooms  annually  from  outside  the 
United  States. 

(7)  Industry  information 

The  term  "industry  information"  means  in- 
formation and  programs  that  are  designed  to 
lead  to  the  development  of  new  markets  and 
marketing  strategies,  increased  efficiency, 
and  activities  to  enhance  the  image  of  the 
mushroom  industry. 

(8)  Marketing 

The  term  "marketing"  means  the  sale  or 
other  disposition  of  mushrooms  in  any  chan- 
nel of  commerce. 

(9)  Mushrooms 

The  term  "mushrooms"  means  all  varieties 
of  cultivated  mushrooms  grown  within  the 
United  States  for  the  fresh  market,  or  im- 
ported into  the  United  States  for  the  fresh 
market,  that  are  marketed,  except  that  such 
term  shall  not  include  mushrooms  that  are 
commercially  marinated,  canned,  frozen, 
cooked,  blanched,  dried,  packaged  in  brine,  or 
otherwise  processed,  as  may  be  determined  by 
the  Secretary. 

(10)  Person 

The  term  "person"  means  any  individual, 
group  of  individuals,  partnership,  corpora- 
tion, association,  cooperative,  or  any  other 
legal  entity. 

(11)  Producer 

The  term  "producer"  means  any  person  en- 
gaged in  the  production  of  mushrooms  who 
owns  or  who  shares  the  ownership  and  risk  of 
loss  of  such  mushrooms  and  who  produces,  on 
average,  over  500,000  pounds  of  mushrooms 
per  year. 

(12)  Promotion 

The  term  "promotion"  means  any  action 
determined  by  the  Secretary  to  enhance  the 
image  or  desirability  of  mushrooms,  including 
paid  advertising. 

(13)  Research 

The  term  "research"  means  any  type  of 
study  to  advance  the  image,  desirability,  mar- 
ketability, production,  product  development, 
quality,  or  nutritional  value  of  mushrooms. 

(14)  Secretary 

The  term  "Secretary"  means  the  Secretary 
of  Agriculture. 

(15)  State  and  United  States 

The  terms  "State"  and  "United  States"  in- 
clude the  50  States  of  the  United  States,  the 
District  of  Columbia,  and  the  Commonwealth 
of  Puerto  Rico. 

(Pub.  L.   101-624,  title  XIX,   §1923,  Nov.  28, 
1990,  104  Stat.  3855.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6104  of  this 
title. 


§  6103.  Issuance  of  orders 

(a)  In  general 

To  effectuate  the  declared  policy  of  section 
6101(b)  of  this  title,  the  Secretary,  subject  to 
the  procedures  provided  in  subsection  (b)  of 
this  section,  shall  issue  orders  under  this  chap- 
ter applicable  to  producers,  importers,  and  first 
handlers  of  mushrooms.  Any  such  order  shall 
be  national  in  scope.  Not  more  than  one  order 
shall  be  in  effect  under  this  chapter  at  any  one 
time. 

(b)  Procedures 

(1)  Issuance  of  an  order 

The  Secretary  may  propose  the  issuance  of 
an  order  under  this  chapter,  or  an  association 
of  mushroom  producers  or  any  other  person 
that  will  be  affected  by  this  chapter  may  re- 
quest the  issuance  of,  and  submit  a  proposal 
for,  such  an  order. 

(2)  Publication  of  order 

Not  later  than  60  days  after  the  receipt  of  a 
request  and  proposal  by  an  interested  person 
for  an  order,  or  when  the  Secretary  deter- 
mines to  propose  an  order,  the  Secretary 
shall  publish  the  proposed  order  and  give  due 
notice  and  opportunity  for  public  comment 
on  the  proposed  order. 

(3)  Issuance  of  order 

After  notice  and  opportunity  for  public 
comment  are  given,  as  provided  in  paragraph 
(2),  the  Secretary  shall  issue  the  order,  taking 
into  consideration  the  comments  received  and 
including  in  the  order  provisions  necessary  to 
ensure  that  the  order  is  in  conformity  with 
the  requirements  of  this  chapter.  Such  order 
shall  be  issued  and,  if  approved  by  producers 
and  importers  of  mushrooms  as  provided  in 
section  6105(a)  of  this  title,  shall  become  ef- 
fective not  later  than  180  days  following  pub- 
lication of  the  proposed  order. 

(c)  Amendments 

(1)  In  general 

The  Secretary,  from  time  to  time,  may 
amend  any  order  issued  under  this  section. 

(2)  Application  of  chapter 

The  provisions  of  this  chapter  applicable  to 
an  order  shall  be  applicable  to  amendments 
to  the  order. 

(Pub.  L.   101-624,  title  XIX,   §1924,  Nov.  28, 
1990,  104  Stat.  3856.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6105  of  this 
title. 

§  6104.  Required  terms  in  orders 

(a)  In  general 

Each  order  issued  under  this  chapter  shall 
contain  the  terms  and  conditions  prescribed  in 
this  section. 
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(b)  Mushroom  Council 

(1)  Establishment  and  membership  of  Council 

(A)  Establishment 

The  order  shall  provide  for  the  establish- 
ment of,  and  selection  of  members  to,  a 
Mushroom  Coimcil  that  shall  consist  of  at 
least  4  members  and  not  more  than  9  mem- 
bers. 

(B)  Membership 

Except  as  provided  for  in  paragraph  (2), 
the  members  of  the  Coimcil  shall  be  mush- 
room producers  and  importers  appointed  by 
the  Secretary  from  nominations  submitted 
by  producers  and  importers  in  the  manner 
authorized  by  the  Secretary,  except  that  no 
more  than  one  member  may  be  appointed 
to  the  Council  from  nominations  submitted 
by  any  one  producer  or  importer. 

(2)  Appointments 

(A)  In  general 

In  making  appointments,  the  Secretary 
shall  take  into  account,  to  the  extent  practi- 
cable, the  geographical  distribution  of 
mushroom  production  throughout  the 
United  States,  and  the  comparative  volume 
of  mushrooms  imported  into  the  United 
States. 

(B)  Units 

In  establishing  such  geographical  distri- 
bution of  mushroom  production,  a  whole 
State  shall  be  considered  as  a  imit  and  such 
units  shall  be  organized  into  4  regions  that 
shall  fairly  represent  the  geographic  distri- 
bution of  mushroom  production  within  the 
United  States. 

(C)  Importers 

Importers  shall  be  represented  as  one 
region,  which  shall  be  separate  from  the  re- 
gions established  for  mushrooms  produced 
in  the  United  States. 

(D)  Members  per  region 

The  Secretary  shall  appoint  one  member 
from  each  region  if  such  region  produces  or 
imports,  on  average,  at  least  35,000,000 
pounds  of  mushrooms  annually. 

(E)  Additional  members 

Subject  to  the  nine-member  limit  on  the 
number  of  members  on  the  Council  provid- 
ed in  paragraph  (1),  the  Secretary  shall  ap- 
point an  additional  member  to  the  Council 
from  a  region  for  each  additional  50,000,000 
pounds  of  production  or  imports  per  year, 
on  average,  within  the  region. 

(F)  Average  annual  production 

For  purposes  of  this  paragraph,  in  deter- 
mining average  annual  mushroom  produc- 
tion in  each  of  the  4  regions  of  the  United 
States  established  under  this  paragraph, 
the  Secretary  shall  only  consider  mush- 
rooms produced  by  producers  covered  by 
this  chapter,  as  defined  in  section  6102(11) 
of  this  title. 

(G)  Failure  to  nominate 

If  producers  and  importers  fail  to  nomi- 
nate individuals  for  appointment,  the  Secre- 


tary may  appoint  members  on  a  basis  pro- 
vided for  in  the  order. 
(3)  Terms;  compensation 

(A)  Terms 

The  term  of  appointment  to  the  Coimcil 
shall  be  for  3  years,  except  that  the  initial 
appointments  shall  to  the  extent  practica- 
ble be  proportionately  for  1-year,  2-year, 
and  3-year  terms. 

(B)  Compensation 

Council  members  shall  serve  without  com- 
pensation but  shall  be  reimbursed  for  their 
expenses  incurred  in  performing  their 
duties  as  members  of  the  Council. 

(c)  Powers  and  duties  of  Council 

The  order  shall  define  the  powers  and  duties 
of  the  Coimcil,  which  shall  include  the  follow- 
ing powers  and  duties— 

(1)  to  administer  the  order  in  accordance 
with  its  terms  and  provisions; 

(2)  to  make  rules  and  regulations  to  effectu- 
ate the  terms  and  provisions  of  the  order; 

(3)  to  appoint  members  of  the  Council  to 
serve  on  an  executive  committee; 

(4)  to  propose,  receive,  evaluate,  approve 
and  submit  to  the  Secretary  for  approval 
under  subsection  (d)  of  this  section  budgets, 
plans,  and  projects  of  mushroom  promotion, 
research,  consumer  information,  and  industry 
information,  as  well  as  to  contract  and  enter 
into  agreements  with  appropriate  persons  to 
implement  such  plans  or  projects; 

(5)  to  develop  and  propose  to  the  Secretary 
voluntary  quality  and  grade  standards  for 
mushrooms; 

(6)  to  receive,  investigate,  and  report  to  the 
Secretary  complaints  of  violations  of  the 
order; 

(7)  to  recommend  to  the  Secretary  amend- 
ments to  the  order;  and 

(8)  to  invest,  pending  disbursement  under  a 
plan  or  project,  funds  collected  through  as- 
sessments authorized  under  this  chapter  only 
in- 

(A)  obligations  of  the  United  States  or 
any  agency  thereof; 

(B)  general  obligations  of  any  State  or 
any  political  subdivision  thereof; 

(C)  any  interest-bearing  account  or  certifi- 
cate of  deposit  of  a  bank  that  is  a  member 
of  the  Federal  Reserve  System;  or 

(D)  obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United  States, 

except  that  income  from  any  such  invested 
funds  may  only  be  used  for  any  purpose  for 
which  the  invested  funds  may  be  used. 

(d)  Plans  and  budgets 

(1)  Submission  to  Secretary 

The  order  shall  provide  that  the  Coimcil 
shall  submit  to  the  Secretary  for  approval 
any  plan  or  project  of  promotion,  research, 
consumer  information,  or  industry  informa- 
tion. 

(2)  Budgets 
The   order   shall   require   the   CouncU   to 

submit  to  the  Secretary  for  approval  budgets 
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on  a  fiscal  year  basis  of  its  anticipated  ex- 
penses and  disbursements  in  the  implementa- 
tion of  the  order,  including  projected  costs  of 
promotion,  research,  consumer  information, 
and  industry  information  plans  and  projects. 

(3)  Approval  by  Secretary 

No  plan  or  project  of  promotion,  research, 
consimier  information,  or  industry  informa- 
tion, or  budget,  shall  be  implemented  prior  to 
its  approval  by  the  Secretary. 

(e)  Contracts  and  agreements 

(1)  In  general 

To  ensure  efficient  use  of  funds,  the  order 
shall  provide  that  the  Council  may  enter  into 
contracts  or  agreements  for  the  implementa- 
tion and  carrying  out  of  plans  or  projects  of 
mushroom  promotion,  research,  consumer  in- 
formation, or  industry  information,  including 
contracts  with  producer  organizations,  and 
for  the  payment  of  the  cost  thereof  with 
funds  received  by  the  Council  imder  the 
order. 

(2)  Requirements 

Any  such  contract  or  agreement  shall  pro- 
vide that— 

(A)  the  contracting  party  shall  develop 
and  submit  to  the  Coimcil  a  plan  or  project 
together  with  a  budget  or  budgets  that 
shall  show  estimated  costs  to  be  incurred 
for  such  plan  or  project; 

(B)  the  plan  or  project  shall  become  effec- 
tive on  the  approval  of  the  Secretary;  and 

(C)  the  contracting  party  shall  keep  accu- 
rate records  of  all  of  its  transactions,  ac- 
count for  fimds  received  and  expended, 
make  periodic  reports  to  the  Coimcil  of  ac- 
tivities conducted,  and  make  such  other  re- 
ports as  the  Council  or  the  Secretary  may 
require. 

(3)  Producer  organizations 

The  order  shall  provide  that  the  Coimcil 
may  contract  with  producer  organizations  for 
any  other  services.  Any  such  contract  shall 
include  provisions  comparable  to  those  pro- 
vided in  subparagraphs  (A),  (B),  and  (C)  of 
paragraph  (2). 

(f)  Books  and  records  of  Council 

(1)  In  general 

The  order  shall  require  the  Council  to— 

(A)  maintain  such  books  and  records 
(which  shall  be  available  to  the  Secretary 
for  inspection  and  audit)  as  the  Secretary 
may  prescribe; 

(B)  prepare  and  submit  to  the  Secretary, 
from  time  to  time,  such  reports  as  the  Sec- 
retary may  prescribe;  and 

(C)  account  for  the  receipt  and  disburse- 
ment of  all  funds  entrusted  to  the  Council. 

(2)  Audits 

The  Coimcil  shall  cause  its  books  and 
records  to  be  audited  by  an  independent  audi- 
tor at  the  end  of  each  fiscal  year,  and  a  report 
of  such  audit  to  be  submitted  to  the  Secre- 
tary. 


(g)  Assessments 

(1)  Collection  and  payment 

(A)  In  general 

The  order  shall  provide  that  each  first 
handler  of  mushrooms  for  the  domestic 
fresh  market  produced  in  the  United  States 
shall  collect,  in  the  manner  prescribed  by 
the  order,  assessments  from  producers  and 
remit  the  assessments  to  the  Council. 

(B)  Importers 

The  order  also  shall  provide  that  each  im- 
porter of  mushrooms  for  the  domestic  fresh 
market  shall  pay  assessments  to  the  Coun- 
cil in  the  manner  prescribed  by  the  order. 

(C)  Direct  marketing 

Any  person  marketing  mushrooms  of  that 
person's  own  production  directly  to  consum- 
ers shall  remit  the  assessments  on  such 
mushrooms  directly  to  the  Council  in  the 
manner  prescribed  in  the  order. 

(2)  Rate  of  assessment 

The  rate  of  assessment  shall  be  determined 
and  announced  by  the  Council  and  may  be 
changed  by  the  Coimcil  at  any  time.  The 
order  shall  provide  that  the  rate  of  assess- 
ment— 

(A)  for  the  first  year  of  the  order,  may 
not  exceed  one-quarter  cent  per  pound  of 
mushrooms; 

(B)  for  the  second  year  of  the  order,  may 
not  exceed  one-third  cent  per  pound  of 
mushrooms; 

(C)  for  the  third  year  of  the  order,  may 
not  exceed  one-half  cent  per  pound  of 
mushrooms;  and 

(D)  for  the  following  years  of  the  order, 
may  not  exceed  one  cent  per  pound  of 
mushrooms. 

(3)  Use  of  assessments 

The  order  shall  provide  that  the  assess- 
ments shall  be  used  for  pasnnent  of  the  ex- 
penses in  implementing  and  administering 
this  chapter,  with  provision  for  a  reasonable 
reserve,  and  to  cover  those  administrative 
costs  incurred  by  the  Secretary  in  implement- 
ing and  administering  this  chapter,  except  for 
the  salaries  of  Government  employees  in- 
curred in  conducting  referenda. 

(4)  Limitation  on  collection 

No  assessment  may  be  collected  on  mush- 
rooms that  a  first  handler  certifies  will  be  ex- 
ported as  mushrooms. 

(h)  Prohibition 

The  order  shall  prohibit  any  funds  received 
by  the  Council  under  the  order  from  being  used 
in  any  manner  for  the  purpose  of  influencing 
legislation  or  governmental  action  or  policy, 
except  that  such  funds  may  be  used  by  the 
Coimcil  for  the  development  and  recommenda- 
tion to  the  Secretary  of  amendments  to  the 
order  as  prescribed  in  this  chapter  and  for  the 
submission  to  the  Secretary  of  recommended 
voluntary  grade  and  quality  standards  for 
mushrooms  under  the  Agricultural  Marketing 
Act  of  1946  (7  U.S.C.  1621  et  seq.). 
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(i)  Books  and  records 

(1)  In  general 

The  order  shall  require  that  each  first  han- 
dler and  importer  of  mushrooms  maintain, 
and  make  available  for  inspection,  such  books 
and  records  as  may  be  required  by  the  order 
and  file  reports  at  the  time,  in  the  manner, 
and  having  the  content  prescribed  by  the 
order. 

(2)  Availability  to  Secretary 

Such  information  shall  be  made  available  to 
the  Secretary  as  is  appropriate  for  the  admin- 
istration or  enforcement  of  this  chapter,  the 
order,  or  any  regulation  issued  under  this 
chapter. 

(3)  Confidentiality 

(A)  In  general 

Except  as  otherwise  provided  in  this  chap- 
ter, all  infomiation  obtained  under  para- 
graph (1)  shall  be  kept  confidential  by  all 
officers  and  employees  of  the  Department 
and  the  Council,  and  agents  of  the  Council, 
and  only  such  information  so  obtained  as 
the  Secretary  considers  relevant  may  be  dis- 
closed to  the  public  by  them  and  then  only 
in  a  suit  or  administrative  hearing  brought 
at  the  request  of  the  Secretary,  or  to  which 
the  Secretary  or  any  officer  of  the  United 
States  is  a  party,  and  involving  the  order. 

(B)  Limitations 

Nothing  in  this  paragraph  may  be  con- 
strued to  prohibit— 

(i)  the  issuance  of  general  statements, 
based  on  the  reports,  of  the  number  of 
persons  subject  to  the  order  or  statistical 
data  collected  therefrom,  which  state- 
ments do  not  identify  the  information 
furnished  by  any  person;  or 

(ii)  the  publication,  by  direction  of  the 
Secretary,  of  the  name  of  any  person  vio- 
lating the  order,  together  with  a  state- 
ment of  the  particular  provisions  of  the 
order  violated  by  such  person. 

(4)  Availability  of  information 

(A)  In  general 

Except  as  otherwise  provided  in  this  chap- 
ter, information  obtained  under  this  chap- 
ter may  be  made  available  to  another 
agency  of  the  Federal  Government  for  a 
civil  or  criminal  law  enforcement  activity  if 
the  activity  is  authorized  by  law  and  if  the 
head  of  the  agency  has  made  a  written  re- 
quest to  the  Secretary  specifying  the  par- 
ticular information  desired  and  the  law  en- 
forcement activity  for  which  the  informa- 
tion is  sought. 

(B)  Penalty 

Any  person  knowingly  violating  this  sub- 
section, on  conviction,  shall  be  subject  to  a 
fine  of  not  more  than  $1,000  or  to  imprison- 
ment for  not  more  than  1  year,  or  both,  and 
if  an  officer  or  employee  of  the  Council  or 
the  Department,  shall  be  removed  from 
office. 


(5)  Withholding  information 

Nothing  in  this  chapter  shall  be  construed 
to  authorize  the  withholding  of  information 
from  Congress. 

(j)  Other  terms  and  conditions 

The  order  also  shall  contain  such  terms  and 
conditions,  not  inconsistent  with  this  chapter, 
as  are  necessary  to  effectuate  this  chapter,  in- 
cluding provisions  for  the  assessment  of  a  pen- 
alty for  each  late  payment  of  assessments 
under  subsection  (g)  of  this  section. 

(Pub.  L.  101-624,  title  XIX,  §1925,  Nov.  28, 
1990,  104  Stat.  3857;  Pub.  L.  102-237,  title  VIII, 
§  803(1),  Dec.  13, 1991, 105  Stat.  1882.) 

References  in  Text 

The  Agricultural  Marketing  Act  of  1946,  referred  to 
in  subsec.  (h),  is  title  II  of  act  Aug.  14, 1946,  ch.  966,  60 
Stat.  1087,  as  amended,  which  is  classified  generally  to 
chapter  38  (§  1621  et  seq.)  of  this  title.  For  complete 
classification  of  this  Act  to  the  Code,  see  Short  Title 
note  set  out  under  section  1621  of  this  title  and 
Tables. 

AMENDBoarrs 

1991-Subsec.  (h).  Pub.  L.  102-237  substituted  "gov- 
ernmental" for  "government". 

Section  Ref^red  to  in  Other  Sections 

This  section  is  referred  to  in  section  6102  of  this 
title. 

§  6105.  Referenda 

(a)  Initial  referendum 

(1)  In  general 

Within  the  60-day  period  immediately  pre- 
ceding the  effective  date  of  an  order  issued 
under  section  6103(b)  of  this  title,  the  Secre- 
tary shall  conduct  a  referendum  among 
mushroom  producers  and  importers  to  ascer- 
tain whether  the  order  shall  go  into  effect. 

(2)  Approval  of  order 

The  order  shall  become  effective,  as  provid- 
ed in  section  6103(b)  of  this  title,  if  the  Secre- 
tary determines  that  the  order  has  been  ap- 
proved by  a  majority  of  the  producers  and  im- 
porters voting  in  the  referendum,  which  ma- 
jority, on  average,  annually  produces  and  im- 
ports into  the  United  States  more  than  50 
percent  of  the  mushrooms  annually  produced 
and  imported  by  all  those  voting  in  the  refer- 
endum. 

(b)  Succeeding  referenda 

(1)  Determination  concerning  order 

(A)  In  general 

Effective  5  years  after  the  date  on  which 
an  order  becomes  effective  under  section 
6103(b)  of  this  title,  the  Secretary  shaU  con- 
duct a  referendum  among  mushroom  pro- 
ducers and  importers  to  ascertain  whether 
they  favor  continuation,  termination,  or 
suspension  of  the  order. 

(B)  Request  for  referendum 

Effective  beginning  3  years  after  the  date 
on  which  an  order  becomes  effective  under 
section  6103(b)  of  this  title,  the  Secretary, 
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on  request  of  a  representative  group  com- 
prising 30  percent  or  more  of  the  number  of 
mushroom  producers  and  importers,  may 
conduct  a  referendum  to  ascertain  whether 
producers  and  importers  favor  termination 
or  suspension  of  the  order. 

(2)  Suspension  or  termination 

If,  as  a  result  of  any  referendum  conducted 
under  paragraph  (1),  the  Secretary  deter- 
mines that  suspension  or  termination  of  an 
order  is  favored  by  a  majority  of  the  produc- 
ers and  importers  voting  in  the  referendum, 
which  majority,  on  average,  annually  pro- 
duces and  imports  into  the  United  States 
more  than  50  percent  of  the  mushrooms  an- 
nually produced  and  imported  by  all  those 
voting  in  the  referendum,  the  Secretary 
shall— 

(A)  within  6  months  after  making  such 
determination,  suspend  or  terminate,  as  ap- 
propriate, collection  of  assessments  under 
the  order;  and 

(B)  suspend  or  terminate,  as  appropriate, 
activities  under  the  order  in  an  orderly 
manner  as  soon  as  practicable. 

(c)  Manner 

Referenda  conducted  pursuant  to  this  section 
shall  be  conducted  in  such  a  manner  as  is  deter- 
mined by  the  Secretary. 

(Pub.  L.   101-624,  title  XIX,   §1926,  Nov.  28, 
1990,  104  Stat.  3861.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6103  of  this 
title. 

§  6106.  Petition  and  review 

(a)  Petition 

(1)  In  general 

A  person  subject  to  an  order  issued  imder 
this  chapter  may  file  with  the  Secretary  a  pe- 
tition-— 

(A)  stating  that  the  order,  any  provision 
of  the  order,  or  any  obligation  imposed  in 
connection  with  the  order,  is  not  in  accord- 
ance with  law;  and 

(B)  requesting  a  modification  of  the  order 
or  an  exemption  from  the  order. 

(2)  Hearings 

The  petitioner  shall  be  given  the  opportuni- 
ty for  a  hearing  on  the  petition,  in  accordance 
with  regulations  Issued  by  the  Secretary. 

(3)  Ruling 

After  such  hearing,  the  Secretary  shall 
maice  a  ruling  on  the  petition,  which  shall  be 
final  if  in  accordance  with  law. 

(b)  Review 

(1)  Commencement  of  action 

The  district  courts  of  the  United  States  in 
any  district  in  which  a  person  who  is  a  peti- 
tioner under  subsection  (a)  of  this  section  re- 
sides or  carries  on  business  are  hereby  vested 
with  jurisdiction  to  review  the  ruling  on  such 
person's  petition,  if  a  complaint  for  that  pur- 
pose is  filed  within  20  days  after  the  date  of 
the  entry  of  such  ruling  of  the  Secretary 
under  subsection  (a)  of  this  section. 


(2)  Process 

Service  of  process  in  such  proceedings  shall 
be  conducted  in  accordance  with  the  Federal 
Rules  of  Civil  Procedure. 

(3)  Remands 

If  the  court  determines  that  such  ruling  is 
not  in  accordance  with  law,  the  court  shall 
remand  the  matter  to  the  Secretary  with  di- 
rections either— 

(A)  to  mske  such  ruling  as  the  court  shall 
determine  to  be  in  accordance  with  law;  or 

(B)  to  take  such  further  action  as,  in  the 
opinion  of  the  court,  the  law  requires. 

(4)  Enforcement 

The  pendency  of  proceedings  instituted 
under  subsection  (a)  of  this  section  shall  not 
impede,  hinder,  or  delay  the  Attorney  Gener- 
al or  the  Secretary  from  obtaining  relief  pur- 
suant to  section  6107  of  this  title. 

(Pub.  L.   101-624,  title  XIX,   §1927,  Nov.  28, 
1990,  104  Stat.  3862.) 

References  in  Text 

The  Federal  Rules  of  Civil  Procedure,  referred  to  in 
subsec.  (b)(2),  are  set  out  in  the  Appendix  to  Title  28, 
Judiciary  and  Judicial  Procedure. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6108  of  this 
title. 

§  6107.  Enforcement 

(a)  Jurisdiction 

The  several  district  courts  of  the  United 
States  are  vested  with  jurisdiction  specifically 
to  enforce,  and  to  prevent  and  restrain  any 
person  from  violating,  any  order  or  regulation 
made  or  issued  by  the  Secretary  imder  this 
chapter. 

(b)  Referral  to  Attorney  General 

A  civil  action  authorized  to  be  brought  under 
this  section  shall  be  referred  to  the  Attorney 
General  for  appropriate  action,  except  that  the 
Secretary  is  not  required  to  refer  to  the  Attor- 
ney General  a  violation  of  this  chapter,  or  any 
order  or  regulation  issued  under  this  chapter,  if 
the  Secretary  believes  that  the  administration 
and  enforcement  of  this  chapter  would  be  ade- 
quately served  by  administrative  action  under 
subsection  (c)  of  this  section  or  suitable  written 
notice  or  warning  to  the  person  who  committed 
or  is  committing  the  violation. 

(c)  Civil  penalties  and  orders 

(1)  Civil  penalties 

A  person  who  willfully  violates  a  provision 
of  any  order  or  regulation  issued  by  the  Sec- 
retary under  this  chapter,  or  who  fails  or  re- 
fuses to  pay,  collect,  or  remit  any  assessment 
or  fee  duly  required  of  the  person  under  such 
order  or  regulation,  may  be  assessed  a  civil 
penalty  by  the  Secretary  of  not  less  than  $500 
nor  more  than  $5,000  for  each  such  violation. 
Each  violation  shall  be  a  separate  offense. 

(2)  Cease-and-desist  orders 

In  addition  to  or  in  lieu  of  such  civil  penal- 
ty, the  Secretary  may  issue  an  order  requiring 
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such  person  to  cease  and  desist  from  continu- 
ing such  violation. 

(3)  Notice  and  hearing 

No  penalty  shall  be  assessed  or  cease  and 
desist  order  issued  by  the  Secretary  under 
this  subsection  unless  the  Secretary  gives  the 
person  against  whom  the  penalty  is  assessed 
or  the  order  is  issued  notice  and  opportunity 
for  a  hearing  before  the  Secretary  with  re- 
spect to  such  violation. 

(4)  Finality 

The  penalty  assessed  or  cease  and  desist 
order  issued  under  this  subsection  shall  be 
final  and  conclusive  unless  the  person  against 
whom  the  penalty  is  assessed  or  the  order  is 
issued  files  an  appeal  with  the  appropriate 
district  court  of  the  United  States  in  accord- 
ance with  subsection  (d)  of  this  section. 

(d)  Review  by  district  court 

(1)  Commencement  of  action 

Any  person  against  whom  a  violation  is 
found  and  a  civil  penalty  assessed  or  cease 
and  desist  order  issued  imder  subsection  (c)  of 
this  section  may  obtain  review  of  the  penalty 
or  order  by— 

(A)  filing,  within  the  30-day  period  begin- 
ning on  the  date  such  penalty  is  assessed  or 
order  issued,  a  notice  of  appeal  in  the  dis- 
trict court  of  the  United  States  for  the  dis- 
trict in  which  such  person  resides  or  does 
business,  or  in  the  United  States  District 
Court  for  the  District  of  Columbia;  and 

<B)  simultaneously  sending  a  copy  of  the 
notice  by  certified  mail  to  the  Secretary. 

(2)  Record 

The  Secretary  shall  promptly  file  in  such 
court  a  certified  copy  of  the  record  on  which 
the  Secretary  found  that  the  person  had  com- 
mitted a  violation. 

(3)  Standard  of  review 

A  finding  of  the  Secretary  shall  be  set  aside 
only  if  the  finding  is  found  to  be  unsupported 
by  substantial  evidence. 

(e)  Failure  to  obey  orders 

A  person  who  fails  to  obey  a  cease  and  desist 
order  after  the  order  has  become  final  and  un- 
appealable, or  after  the  appropriate  United 
States  district  court  has  entered  a  final  judg- 
ment in  favor  of  the  Secretary,  shall  be  subject 
to  a  civil  penalty  assessed  by  the  Secretary, 
after  opportunity  for  a  hearing  and  for  judicial 
review  under  the  procedures  specified  in  subsec- 
tions (c)  and  (d)  of  this  section,  of  not  more 
than  $500  for  each  offense.  Each  day  during 
which  such  failure  continues  shall  be  consid- 
ered as  a  separate  violation  of  such  order. 

(f)  Failure  to  pay  penalties 

If  a  person  fails  to  pay  an  assessment  of  a 
civil  penalty  after  it  has  become  final  and  im- 
appealable,  or  after  the  appropriate  United 
States  district  court  has  entered  final  judgment 
in  favor  of  the  Secretary,  the  Secretary  shall 
refer  the  matter  to  the  Attorney  General  for 
recovery  of  the  amount  assessed  in  any  district 
court  in  which  the  person  resides  or  conducts 
business.  In  such  action,  the  validity  and  appro- 


priateness of  such  civil  penalty  shall  not  be  sub- 
ject to  review. 

(Pub.  L.  101-624,  title  XIX,  §1928,  Nov.  28, 
1990,  104  Stat.  3863;  Pub.  L.  102-237,  title  VIII. 
§  803(2),  Dec.  13,  1991,  105  Stat.  1882.) 

AlfENDMENTS 

1991— Subsec.  (d)(1)(A).  Pub.  L.  102-237  substituted 
"United  States  District  Court"  for  "United  States  dis- 
trict court". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6106,  6108  of 
this  title. 

§  6108.  Investigations  and  power  to  subpoena 

(a)  Investigations 

The  Secretary  may  mali:e  such  investigations 
as  the  Secretary  considers  necessary  for  the  ef- 
fective administration  of  this  chapter  or  to  de- 
termine whether  any  person  subject  to  this 
chapter  has  engaged  or  is  engaging  in  any  act 
that  constitutes  a  violation  of  this  chapter  or  of 
any  order,  rule,  or  regulation  issued  under  this 
chapter. 

(b)  Subpoenas,  oaths,  and  affirmations 

(1)  In  general 

For  the  purpose  of  an  investigation  made 
under  subsection  (a)  of  this  section,  the  Sec- 
retary may  administer  oaths  and  affirmations 
and  issue  a  subpoena  to  require  the  produc- 
tion of  any  records  that  are  relevant  to  the 
inquiry.  The  production  of  any  such  records 
may  be  required  from  any  place  in  the  United 
States. 

(2)  Administrative  hearings 

For  the  purpose  of  an  administrative  hear- 
ing held  under  section  6106  or  6107  of  this 
title,  the  presiding  officer  is  authorized  to  ad- 
minister oaths  and  affirmations,  subpoena 
witnesses,  compel  their  attendance,  take  evi- 
dence, and  require  the  production  of  any 
records  that  are  relevant  to  the  inquiry.  Such 
attendance  of  witnesses  and  the  production  of 
any  such  records  may  be  required  from  any 
place  in  the  United  States. 

(c)  Aid  of  courts 

In  ease  of  contumacy  by,  or  refusal  to  obey  a 
subpoena  issued  to,  any  person,  the  Secretary 
may  invoke  the  aid  of  any  court  of  the  United 
States  within  the  jurisdiction  of  which  such  in- 
vestigation or  proceeding  is  carried  on,  or  where 
such  person  resides  or  carries  on  business,  in 
order  to  enforce  a  subpoena  issued  by  the  Sec- 
retary under  subsection  (b)  of  this  section.  The 
court  may  issue  an  order  requiring  such  person 
to  comply  with  such  a  subpoena. 

(d)  Contempt 

Any  failure  to  obey  such  order  of  the  court 
may  be  punished  by  such  court  as  a  contempt 
thereof. 

(e)  Process 

Process  in  any  such  case  may  be  served  in  the 
judicial  district  in  which  such  person  resides  or 
conducts  business  or  wherever  such  person  may 
be  found. 
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(f)  Hearing  site 

The  site  of  any  hearings  held  under  section 
6106  or  6107  of  this  title  shall  be  within  the  ju- 
dicial district  where  such  person  resides  or  has 
a  principal  place  of  business. 

(Pub.  L.  101-624,  title  XIX,  §1929,  Nov.  28, 
1990,  104  Stat.  3864;  Pub.  L.  102-237,  title  VIII, 
§  803(3),  Dec.  13, 1991, 105  Stat.  1882.) 

Amendments 

1991— Subsec.  (b)(2).  Pub.  L.  102-237  struck  out  "sec- 
tion" after  "6106  or". 

§  6109.  Savings  provision 

Nothing  In  this  chapter  may  be  construed  to 
preempt  or  supersede  any  other  program  relat- 
ing to  mushroom  promotion,  research,  con- 
simier  information,  or  Industry  information  or- 
ganized and  operated  under  the  laws  of  the 
United  States  or  any  State. 

(Pub.  L.  101-624,  title  XIX,  §1930,  Nov.  28, 
1990, 104  Stat.  3865.) 

§  6110.  Suspension  or  termination  of  orders 

The  Secretary  shall,  whenever  the  Secretary 
finds  that  the  order  or  any  provision  of  the 
order  obstructs  or  does  not  tend  to  effectuate 
the  declared  policy  of  this  chapter,  terminate 
or  suspend  the  operation  of  such  order  or  provi- 
sion. The  termination  or  suspension  of  any 
order,  or  any  provision  thereof,  shall  not  be 
considered  an  order  under  the  meaning  of  this 
chapter. 

(Pub.  L.  101-624,  title  XIX,  §1931,  Nov.  28, 
1990,  104  Stat.  3865.) 

§  6111.  Authorization  of  appropriations 

(a)  In  general 

There  are  authorized  to  be  appropriated  for 
each  fiscal  year  such  simis  as  are  necessary  to 
carry  out  this  chapter. 

(b)  Administrative  expenses 

The  f  imds  so  appropriated  shall  not  be  avail- 
able for  payment  of  the  expenses  or  expendi- 
tures of  the  Coujicll  in  administering  any  provi- 
sion of  an  order  issued  under  this  chapter. 

(Pub.  L.  101-624,  title  XIX,  §1932,  Nov.  28, 
1990,  104  Stat.  3865.) 

§  6112.  Regulations 

The  Secretary  may  issue  such  regulations  as 
are  necessary  to  carry  out  this  chapter. 

(Pub.  L.  101-624,  title  XIX,  §1933,  Nov.  28, 
1990,  104  Stat.  3865.) 
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§  6201.  Findings,  purposes,  and  limitations 

(a)  Findings 

Congress  finds  that— 

(1)  domestically  produced  limes  are  grown 
by  many  individual  producers; 

(2)  virtually  all  domestically  produced  limes 
are  grown  in  the  States  of  Florida  and  Cali- 
fornia; 

(3)  limes  move  in  interstate  and  foreign 
commerce,  and  limes  that  do  not  move  in 
such  channels  of  commerce  directly  burden  or 
affect  Interstate  conmierce  in  limes; 

(4)  in  recent  years,  large  quantities  of  limes 
have  been  Imported  into  the  United  States; 

(5)  the  maintenance  and  expansion  of  exist- 
ing domestic  and  foreign  markets  for  limes 
and  the  development  of  additional  and  im- 
proved markets  for  limes  are  vital  to  the  wel- 
fare of  lime  producers  and  other  persons  con- 
cerned with  producing,  marketing,  or  process- 
ing limes; 

(6)  a  coordinated  program  of  research,  pro- 
motion, and  consumer  information  regarding 
limes  is  necessary  for  the  maintenance  and 
development  of  such  markets;  and 
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(7)  lime  producers,  lime  producer-handlers, 
lime  handlers,  and  lime  importers  are  unable 
to  implement  and  finance  such  a  program 
without  cooperative  action. 

(b)  Purposes 

The  purposes  of  this  chapter  are— 

(1)  to  authorize  the  establishment  of  an  or- 
derly procedure  for  the  development  and  fi- 
nancing (through  an  adequate  assessment)  of 
an  effective  and  coordinated  program  of  re- 
search, promotion,  and  consumer  information 
regarding  limes  designed— 

(A)  to  strengthen  the  position  of  the  lime 
industry  in  domestic  and  foreign  markets, 
and 

(B)  to  maintain,  develop,  and  expand  mar- 
kets for  limes;  and 

(2)  to  treat  domestically  produced  and  im- 
ported limes  equitably. 

(c)  Limitations 

Nothing  in  this  chapter  shall  be  construed  to 
require  quality  standards  for  limes,  control  the 
production  of  limes,  or  otherwise  limit  the  right 
of  the  individual  producers  to  produce  limes. 

(Pub.  L.   101-624,  title  XIX,   §1952,  Nov.  28, 
1990,  104  Stat.  3870.) 

Short  Title 

Section  1951  of  Pub.  L.  101-624  provided  that:  "This 
subtitle  [subtitle  D  (§§  1951-1963)  of  title  XIX  of  Pub. 
L.  101-624,  enacting  this  chapter]  may  be  cited  as  the 
'Lime  Research,  Promotion,  and  Consumer  Informa- 
tion Act  of  1990'." 

§  6202.  Definitions 
As  used  in  this  chapter: 

(1)  Board 

The  term  "Board"  means  the  Lime  Board 
provided  for  imder  section  6204(b)  of  this 
title. 

(2)  Consumer  information 

The  term  "consiuner  information"  means 
any  action  taken  to  provide  information  to, 
and  broaden  the  understanding  of,  the  gener- 
al public  regarding  the  use,  nutritional  at- 
tributes, and  care  of  limes. 

(3)  Handle 

The  term  "handle"  means  to  sell,  purchase, 
or  package  limes. 

(4)  Handler 

The  term  "handler"  means  any  person  in 
the  business  of  handling  limes. 

(5)  Importer 

The  term  "importer"  means  any  person 
who  imports  limes  into  the  United  States. 

(6)  Lime 

The  term  "lime"  means  the  fruit  of  a  citrus 
aurantif olia  tree  for  the  fresh  market. 

(7)  Marketing 

The  term  "marketing"  means  the  sale  or 
other  disposition  of  limes  in  commerce. 

(8)  Order 

The  term  "order"  means  a  lime  research, 
promotion,  and  consumer  information  order 


issued  by  the  Secretary  imder  section  6203(a) 
of  this  title. 

(9)  Person 

The  term  "person"  means  any  individual, 
group  of  individuals,  partnership,  corpora- 
tion, association,  cooperative,  or  other  legal 
entity. 

(10)  Producer 

The  term  "producer"  means  any  person 
who  produces  limes  in  the  United  States  for 
sale  in  commerce. 

(11)  Producer-liandler 

The  term  "producer-handler"  means  any 
person  who  is  both  a  producer  and  handler  of 
limes. 

(12)  Promotion 

The  term  "promotion"  means  any  action 
taken  under  this  chapter  (including  paid  ad- 
vertising) to  present  a  favorable  image  for 
limes  to  the  general  public  with  the  express 
intent  of  improving  the  competitive  position 
and  stimulating  the  sale  of  limes. 

(13)  Research 

The  term  "research"  means  any  type  of  re- 
search relating  to  the  use  and  nutritional 
value  of  limes  and  designed  to  advance  the 
image,  desirability,  marketability,  or  quality 
of  limes. 

(14)  Secretary 

The  term  "Secretary"  means  the  Secretary 
of  Agriculture. 

(15)  State  and  United  States 

The  term— 

(A)  "State"  means  each  of  the  50  States 
of  the  United  States,  the  District  of  Colimi- 
bia,  and  the  Commonwealth  of  Puerto  Rico; 
and 

(B)  "United  States"  means  the  60  States 
of  the  United  States,  the  District  of  Colum- 
bia, and  the  Commonwealth  of  Puerto  Rico. 

(Pub.  L.   101-624,  title  XIX,   §1953,  Nov.   28, 
1990,  104  Stat.  3871.) 

§  6203.  Issuance  of  orders 

(a)  In  general 

Subject  to  this  chapter,  and  to  effectuate  the 
declared  piuposes  of  this  chapter,  the  Secre- 
tary shall  issue  and,  from  time  to  time,  amend 
lime  research,  promotion,  and  consumer  infor- 
mation orders  applicable  to  handlers,  produc- 
ers, producer-handlers,  and  importers  of  limes. 
Any  such  order  shall  be  national  in  scope.  Not 
more  than  one  order  shall  be  in  effect  imder 
this  chapter  at  any  one  time. 

(b)  Procedure 

(1)  Proposal  for  issuance  of  order 

Any  person  that  will  be  affected  by  this 
chapter  may  request  the  issuance  of,  and 
submit  a  proposal  for,  an  order  imder  this 
chapter. 

(2)  Proposed  order 

Not  later  than  60  days  after  the  receipt  of  a 
request  and  proposal  by  an  interested  person 
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for  an  order,  the  Secretary  shall  publish  a 
proposed  order  and  give  due  notice  and  op- 
portunity for  public  comment  on  the  pro- 
posed order. 

(3)  Issuance  of  order 

After  notice  and  opportimity  for  public 
comment  are  given,  as  provided  in  paragraph 
(2),  the  Secretary  shall  issue  an  order,  taking 
into  consideration  the  comments  received  and 
including  in  the  order  provisions  necessary  to 
ensure  that  the  order  is  in  conformity  with 
the  requirements  of  this  chapter. 

(4)  Effective  date  of  order 

Such  order  shall  be  issued  and  become  ef- 
fective not  later  than  150  days  following  pub- 
lication of  the  proposed  order. 

(c)  Amendments 

The  Secretary,  from  time  to  time,  may  amend 
any  order  issued  under  this  section.  The  provi- 
sions of  this  chapter  applicable  to  orders  shall 
be  applicable  to  amendments  to  orders. 

(Pub.  L.   101-624.  title  XIX.   §1954,  Nov.  28, 
1990, 104  Stat.  3872.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6202,  6204, 
6205,  6209,  6210  of  this  title. 

§  6204.  Required  terms  in  orders 

(a)  In  general 

An  order  issued  by  the  Secretary  under  sec- 
tion 6203(a)  of  this  title  shall  contain  the  terms 
and  conditions  described  in  this  section  and. 
except  as  provided  in  section  6205  of  this  title, 
no  other  terms  or  conditions. 

(b)  Lime  Board 

Such  order  shall  provide  for  the  establish- 
ment of  a  Lime  Board  as  follows: 

(1)  Membership 

The  Board  shall  be  composed  of — 

(A)  7  members  who  are  producers  and 
who  are  not  exempt  from  an  assessment 
under  subsection  (d)(5)(A)  of  this  section; 

(B)  3  members  who  are  importers  and 
who  are  not  exempt  from  an  assessment 
under  subsection  (d)(5)(A)  of  this  section; 
and 

(C)  one  member  appointed  from  the  gen- 
eral public. 

(2)  Appointment  and  nomination 

(A)  Appointment 

The  Secretary  shall  appoint  the  members 
of  the  Board. 

(B)  Producers 

The  7  members  who  are  producers  shall 
be  appointed  from  individuals  nominated  by 
lime  producers. 

(C)  Importers 

The  3  members  who  are  importers  shall 
be  appointed  from  individuals  nominated  by 
lime  importers. 

(D)  Public 

The  public  representative  shall  be  ap- 
pointed from  nominations  of  the  Board. 


(E)  Failure  to  nominate 

If  producers  and  importers  fail  to  nomi- 
nate individuals  for  appointment,  the  Secre- 
tary may  appoint  members  on  a  basis  pro- 
vided for  in  the  order.  If  the  Board  fails  to 
nominate  a  public  representative,  such 
member  may  be  appointed  by  the  Secretary 
without  a  nomination. 

(F)  Initial  Board 

The  Secretary  shall  establish  an  initial 
Board  from  among  nominations  solicited  by 
the  Secretary.  For  the  purpose  of  obtaining 
nominations  for  the  members  of  the  initial 
Board  described  in  paragraph  (1),  the  Secre- 
tary shall  perform  the  functions  of  the 
Board  under  this  subsection  as  the  Secre- 
tary determines  necessary  and  appropriate. 

(3)  Alternates 

The  Secretary  shall  appoint  an  alternate 
for  each  member  of  the  Board.  An  alternate 
shaU- 

(A)  be  appointed  in  the  same  manner  as 
the  member  for  whom  such  individual  is  an 
alternate;  and 

(B)  serve  on  the  Board  if  such  member  is 
absent  from  a  meeting  or  is  disqualified 
under  paragraph  (5). 

(4)  Terms 

Members  of  the  Board  shall  be  appointed 
for  a  term  of  3  years.  Of  the  members  first 
appointed— 

(A)  3  members  shall  be  appointed  for  a 
term  of  1  year; 

(B)  4  members  shall  be  appointed  for  a 
term  of  2  years;  and 

(C)  4  members  shall  be  appointed  for  a 
term  of  3  years; 

as  designated  by  the  Secretary  at  the  time  of 
appointment. 

(5)  Replacement 

If  a  member  or  alternate  of  the  Board  who 
was  appointed  as  a  producer,  importer,  or 
public  representative  ceases  to  belong  to  the 
group  for  which  such  member  was  appointed, 
such  member  or  alternate  shall  be  disquali- 
fied from  serving  on  the  Board. 

(6)  Compensation 

Members  and  alternates  of  the  Board  shall 
serve  without  pay. 

(7)  Travel  expenses 

While  away  from  their  homes  or  regular 
places  of  business  in  the  performance  of 
duties  for  the  Board,  members  and  alternates 
shall  be  allowed  travel  expenses,  including  a 
per  diem  allowance  in  lieu  of  subsistence,  in 
the  same  manner  as  persons  employed  inter- 
mittently in  Government  service  are  allowed 
travel  expenses  under  section  5703  of  title  5. 

(8)  Powers  and  duties 

The  Board  shall— 

(A)  administer  orders  issued  by  the  Secre- 
tary imder  section  6203(a)  of  this  title,  and 
amendments  to  such  orders,  in  accordance 
with  their  terms  and  provisions  and  consist- 
ent with  this  chapter; 
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(B)  prescribe  rules  and  regulations  to  ef- 
fectuate the  terms  and  provisions  of  such 
orders; 

(C)  receive,  investigate,  and  report  to  the 
Secretary  accounts  of  violations  of  such 
orders; 

(D)  make  recommendations  to  the  Secre- 
tary with  respect  to  amendments  that 
should  be  made  to  such  orders;  and 

(E)  employ  a  manager  and  staff. 

(c)  Budgets  and  plans 

Such  order  shall  provide  for  periodic  budgets 
and  plans  as  follows: 

(1)  Budgets 

The  Board  shall  prepare  and  submit  to  the 
Secretary  a  budget  (on  a  fiscal  period  basis 
determined  by  the  Secretary)  of  the  antici- 
pated expenses  and  disbursements  of  the 
Board  in  the  administration  of  the  order,  in- 
cluding probable  costs  of  research,  promotion, 
and  consmner  information.  A  budget  shall 
take  effect  on  the  approval  of  the  Secretary. 

(2)  Plans 

Each  budget  shall  include  a  plan  for  re- 
search, promotion,  and  consimier  information 
regarding  limes.  A  plan  under  this  paragraph 
shall  take  effect  on  the  approval  of  the  Secre- 
tary. The  Board  may  enter  into  contracts  and 
agreements,  with  the  approval  of  the  Secre- 
tary, for— 

(A)  the  development  and  carrying  out  of 
such  plan;  and 

(B)  the  pajnnent  of  the  cost  of  such  plan 
with  fimds  collected  pursuant  to  this  chap- 
ter, 

(d)  Assessments 

Such  order  shall  provide  for  the  imposition 
and  collection  of  assessments  with  regard  to  the 
production  and  importation  of  limes  as  follows: 

(1)  Rate 

The  assessment  rate  shall  not  exceed  $.01 
per  pound  of  limes. 

(2)  Collection  by  first  handlers 

Except  as  provided  in  paragraph  (4),  the 
first  handler  of  limes  shall— 

(A)  be  responsible  for  the  collection  from 
the  producer,  and  payment  to  the  Board,  of 
assessments  under  this  subsection;  and 

(B)  maintain  a  separate  record  of  the 
limes  of  each  producer  whose  limes  are  so 
handled,  including  the  limes  owned  by  the 
handler. 

(3)  Producer-handlers 

For  purposes  of  paragraph  (2),  a  producer- 
handler  shall  be  considered  the  first  handler 
of  limes  produced  by  such  producer-handler. 

(4)  Importers 

The  assessment  on  imported  limes  shall  be 
paid  by  the  importer  at  the  time  of  entry  into 
the  United  States  and  shall  be  remitted  to 
the  Board. 

(5)  De  minimis  exception 

The  following  persons  are  exempt  from  an 
assessment  under  this  subsection— 

(A)  a  producer  who  produces  less  than 
35,000  pounds  of  limes  per  year; 


(B)  a  producer-handler  who  produces  and 
handles  less  than  35,000  pounds  of  limes  per 
year;  and 

(C)  an  importer  who  imports  less  than 
35,000  pounds  of  limes  per  year. 

(6)  Claiming  an  exemption 

To  claim  an  exemption  under  paragraph  (5) 
for  a  particular  year,  a  person  shall  submit  an 
application  to  the  Board— 

(A)  stating  the  basis  for  such  exemption; 
and 

(B)  certifying  that  such  person  will  not 
exceed  the  limitation  required  for  such  ex- 
emption in  such  year. 

(e)  Use  of  assessments 

(1)  In  general 

Such  order  shall  provide  that  funds  paid  to 
the  Board  as  assessments  under  subsection 
(d)  of  this  section— 

(A)  may  be  used  by  the  Board  to— 

(i)  pay  for  research,  promotion,  and  con- 
simier information  described  in  the 
budget  of  the  Board  under  subsection  (c) 
of  this  section  and  for  other  expenses  in- 
curred by  the  Board  in  the  administration 
of  an  order; 

(ii)  pay  such  other  expenses  for  the  ad- 
ministration, maintenance,  and  function- 
ing of  the  Board  as  may  be  authorized  by 
the  Secretary;  and 

(iii)  fund  a  reserve  established  under 
section  6205(4)  of  this  title;  and 

(B)  shall  be  used  to  pay  the  expenses  in- 
curred by  the  Secretary,  including  salaries 
and  expenses  of  Government  employees  in 
implementing  and  administering  the  order, 
except  as  provided  in  paragraph  (2). 

(2)  Referenda 

Such  order  shall  provide  that  the  Board 
shall  reimburse  the  Secretary,  from  assess- 
ments collected  under  subsection  (d)  of  this 
section,  for  any  expenses  incurred  by  the  Sec- 
retary in  conducting  referenda  under  this 
chapter,  except  for  the  salaries  of  Govern- 
ment employees. 

(f)  False  claims 

Such  order  shall  provide  that  any  promotion 
fimded  with  assessments  collected  under  sub- 
section (d)  of  this  section  may  not  make- 
CD   any   false   or  imwarranted  claims   on 
behalf  of  limes;  and 

(2)  any  false  or  unwarranted  statements 
with  respect  to  the  attributes  or  use  of  any 
product  that  competes  with  limes  for  sale  in 
commerce. 

(g)  Prohibition  on  use  of  funds 

Such  order  shall  provide  that  funds  collected 
by  the  Board  under  this  chapter  through  as- 
sessments authorized  by  this  chapter  may  not, 
in  any  manner,  be  used  for  the  purpose  of  in- 
fluencing legislation  or  governmental  policy  or 
action,  except  for  making  recommendations  to 
the  Secretary  as  provided  for  in  this  chapter. 
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(h)  Books,  records,  and  reports 

(1)  By  the  Board 

Such  order  shall  require  the  Board— 

(A)  to  maintain  books  and  records  with  re- 
spect to  the  receipt  and  disbursement  of 
funds  received  by  the  Board; 

(B)  to  submit  to  the  Secretary  from  time 
to  time  such  reports  as  the  Secretary  may 
require  for  appropriate  accounting;  and 

(C)  to  submit  to  the  Secretary  at  the  end 
of  each  fiscal  year  a  complete  audit  report 
regarding  the  activities  of  the  Board  during 
such  fiscal  year. 

(2)  By  others 

So  that  information  and  data  will  be  avail- 
able to  the  Board  and  the  Secretary  that  is 
appropriate  or  necessary  for  the  effectuation, 
administration,  or  enforcement  of  this  chap- 
ter (or  any  order  or  regulation  issued  under 
this  chapter),  such  order  shall  require  han- 
dlers, producer-handlers,  and  importers  who 
are  responsible  for  the  collection,  payment,  or 
remittance  of  assessments  under  subsection 
(d)  of  this  section— 

(A)  to  maintain  and  make  available  for  in- 
spection by  the  employees  of  the  Board  and 
the  Secretary  such  books  and  records  as 
may  be  required  by  the  order;  and 

(B)  to  file,  at  the  times,  in  the  manner, 
and  having  the  content  prescribed  by  the 
order,  reports  regarding  the  collection,  pay- 
ment, or  remittance  of  such  assessments. 

(i)  Confidentiality 

(1)  In  general 

Such  order  shall  require  that  all  informa- 
tion obtained  pursuant  to  subsection  (h)(2)  of 
this  section  shall  be  kept  confidential  by  all 
officers  and  employees  of  the  Department 
and  of  the  Board.  Only  such  information  as 
the  Secretary  considers  relevant  shall  be  dis- 
closed to  the  public  and  only  in  a  suit  or  ad- 
ministrative hearing,  brought  at  the  request 
of  the  Secretary  or  to  which  the  Secretary  or 
any  officer  of  the  United  States  is  a  party,  in- 
volving the  order  with  respect  to  which  the 
information  was  furnished  or  acquired. 

(2)  Limitations 

Nothing  in  this  subsection  prohibits— 

(A)  issuance  of  general  statements  based 
on  the  reports  of  a  niunber  of  handlers,  pro- 
ducer-handlers, and  importers  subject  to  an 
order,  if  the  statements  do  not  identify  the 
information  furnished  by  any  person;  or 

(B)  the  publication  by  direction  of  the 
Secretary,  of  the  name  of  any  person  violat- 
ing an  order  issued  under  section  6203(a)  of 
this  title,  together  with  a  statement  of  the 
particular  provisions  of  the  order  violated 
by  such  person. 

(j)  Withholding  information 

Nothing  in  this  chapter  shall  be  construed  to 
authorize  the  withholding  of  information  from 
Congress. 

(Pub.  L.  101-624,  title  XIX,  §1955,  Nov.  28, 
1990,  104  Stat.  3872;  Pub.  L.  102-237,  title  VIII, 
§  805(1),  Dec.  13, 1991, 105  Stat.  1882.) 


Amendments 

1991— Subsec.  (e)(1)(B).  Pub.  L.  102-237  substituted 
"Government  employees"  for  "government  employ- 


Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6202,  6205, 
6209  of  this  title. 

§  6205.  Permissive  terms  in  orders 

On  the  recommendation  of  the  Board  and 
with  the  approval  of  the  Secretary,  an  order 
issued  under  section  6203(a)  of  this  title  may— 

(1)  provide  authority  to  the  Board  to 
exempt  from  such  order  limes  exported  from 
the  United  States,  subject  to  such  safeguards 
as  the  Board  may  establish  to  ensure  proper 
use  of  the  exemption; 

(2)  provide  authority  to  the  Board  to  desig- 
nate different  handler  pasnnent  and  reporting 
schedules  to  recognize  differences  in  market- 
ing practices  and  procedures; 

(3)  provide  that  the  Board  may  convene 
from  time  to  time  working  groups  drawn  from 
producers,  handlers,  producer-handlers,  im- 
porters, exporters,  or  the  general  public  to 
assist  in  the  development  of  research  and 
marketing  programs  for  limes; 

(4)  provide  authority  to  the  Board  to  accu- 
mulate reserve  funds  from  assessments  col- 
lected pursuant  to  section  6204(d)  of  this  title 
to  permit  an  effective  and  continuous  coordi- 
nated program  of  research,  promotion,  and 
consiuner  information,  in  years  in  which  pro- 
duction and  assessment  income  may  be  re- 
duced, except  that  any  reserve  fund  so  estab- 
lished may  not  exceed  the  amount  budgeted 
for  operation  of  this  chapter  for  1  year; 

(5)  provide  authority  to  the  Board  to  use, 
with  the  approval  of  the  Secretary,  funds  col- 
lected under  section  6204(d)  of  this  title  for 
the  development  and  expansion  of  lime  sales 
in  foreign  markets;  and 

(6)  provide  for  terms  and  conditions— 

(A)  incidental  to,  and  not  inconsistent 
with,  the  terms  and  conditions  specified  in 
this  chapter;  and 

(B)  necessary  to  effectuate  the  other  pro- 
visions of  such  order. 

(Pub.  L.   101-624,  title  XIX,   §1956.  Nov.  28, 
1990,  104  Stat.  3876.) 

Section  Referred  to  in  Other  Sections 

This  section  Is  referred  to  in  section  6204  of  this 
title. 

§  6206.  Petition  and  review 

(a)  Petition 

(1)  In  general 

A  person  subject  to  an  order  may  file  with 
the  Secretary  a  petition— 

(A)  stating  that  such  order,  a  provision  of 
such  order,  or  an  obligation  imposed  in  con- 
nection with  such  order  is  not  in  accordance 
with  law;  and 

(B)  requesting  a  modification  of  the  order 
or  an  exemption  from  the  order. 
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(2)  Hearings 

A  person  submitting  a  petition  under  para- 
graph (1)  shall  be  given  an  opportunity  for  a 
hearing  on  the  petition,  in  accordance  with 
regulations  issued  by  the  Secretary. 

(3)  Ruling 

After  the  hearing,  the  Secretary  shall  make 
a  ruling  on  the  petition  which  shall  be  final  if 
in  accordance  with  law. 
(b)  Review 

(1)  Commencement  of  action 

The  district  courts  of  the  United  States  in 
any  district  in  which  such  person  who  is  a  pe- 
titioner under  subsection  (a)  of  this  section 
resides  or  carries  on  business  are  hereby 
vested  with  jurisdiction  to  review  the  ruling 
on  such  person's  petition,  if  a  complaint  for 
that  purpose  is  filed  within  20  days  after  the 
date  of  the  entry  of  a  ruling  by  the  Secretary 
under  subsection  (a)  of  this  section. 

(2)  Process 

Service  of  process  in  such  proceedings  shall 
be  conducted  in  accordance  with  the  Federal 
Rules  of  Civil  Procedure. 

(3)  Remands 

If  the  coiut  determines  that  the  ruling  is 
not  in  accordance  with  law,  the  court  shall 
remand  the  matter  to  the  Secretary  with  di- 
rections either— 

(A)  to  make  such  ruling  as  the  court  shall 
determine  to  be  in  accordance  with  law;  or 

(B)  to  take  such  further  action  as,  in  the 
opinion  of  the  court,  the  law  requires. 

(4)  Enforcement 

The  pendency  of  proceedings  instituted 
pursuant  to  subsection  (a)  of  this  section 
shall  not  impede,  hinder,  or  delay  the  Attor- 
ney General  or  the  Secretary  from  obtaining 
relief  pursuant  to  section  6207  of  this  title. 

(Pub.  L.   101-624,  title  XIX,   §1957,  Nov.  28, 
1990, 104  Stat.  3876.) 

References  in  Text 

The  Federal  Rules  of  Civil  Procedure,  referred  to  in 
subsec.  (b)(2),  are  set  out  in  the  Appendix  to  Title  28, 
Judiciary  and  Judicial  Procedure. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6208  of  this 
title. 

§  6207.  Enforcement 

(a)  Jurisdiction 

Each  district  court  of  the  United  States  shall 
have  jurisdiction  specifically  to  enforce,  and  to 
prevent  and  restrain  any  person  from  violating, 
any  order  or  regulation  made  or  issued  by  the 
Secretary  imder  this  chapter. 

(b)  Referral  to  Attorney  General 

A  civil  action  authorized  to  be  brought  imder 
this  section  shall  be  referred  to  the  Attorney 
Greneral  for  appropriate  action,  except  that  the 
Secretary  is  not  required  to  refer  to  the  Attor- 
ney General  a  violation  of  this  chapter,  or  any 
order  or  regulation  issued  under  this  chapter,  if 
the  Secretary  believes  that  the  administration 


and  enforcement  of  this  chapter  would  be  ade- 
quately served  by  administrative  action  under 
subsection  (c)  of  this  section  or  suitable  written 
notice  or  warning  to  any  person  committing  the 
violation. 

(c)  Civil  penalties  and  orders 

(1)  Civil  penalties 

Any  person  who  willfully  violates  any  provi- 
sion of  any  order  or  regulation  issued  by  the 
Secretary  under  this  chapter,  or  who  fails  or 
refuses  to  pay,  collect,  or  remit  any  assess- 
ment or  fee  duly  required  of  the  person  under 
the  order  or  regulation,  may  be  assessed  a 
civil  penalty  by  the  Secretary  of  not  less  than 
$500  nor  more  than  $5,000  for  each  such  vio- 
lation. Each  violation  shall  be  a  separate  of- 
fense. 

(2)  Cease  and  desist  orders 

In  addition  to  or  in  lieu  of  such  civil  penal- 
ty, the  Secretary  may  issue  an  order  requiring 
such  person  to  cease  and  desist  from  continu- 
ing such  violation. 

(3)  Notice  and  hearing 

No  order  assessing  a  penalty  or  cease  and 
desist  order  may  be  issued  by  the  Secretary 
under  this  subsection  unless  the  Secretary 
gives  the  person  against  whom  the  order  is 
issued  notice  and  opportunity  for  a  hearing 
on  the  record  before  the  Secretary  with  re- 
spect to  such  violation. 

(4)  Finality 

The  order  of  the  Secretary  assessing  a  pen- 
alty or  imposing  a  cease  and  desist  order  shall 
be  final  and  conclusive  unless  the  person 
against  whom  the  order  is  issued  files  an 
appeal  from  such  order  with  the  appropriate 
district  court  of  the  United  States,  in  accord- 
ance with  subsection  (d)  of  this  section. 

(d)  Review  by  United  States  district  court 

(1)  Commencement  of  action 

Any  person  against  whom  a  violation  is 
found  and  a  civil  penalty  assessed  or  cease 
and  desist  order  issued  under  subsection  (c)  of 
this  section  may  obtain  review  of  the  penalty 
or  order  in  the  district  covirt  of  the  United 
States  for  the  district  in  which  such  person 
resides  or  does  business,  or  the  United  States 
District  Court  for  the  District  of  Columbia, 
by- 

(A)  filing  a  notice  of  appeal  in  such  court 
not  later  than  30  days  after  the  date  of 
such  order;  and 

(B)  simultaneously  sending  a  copy  of  such 
notice  by  certified  mail  to  the  Secretary. 

(2)  Record 

The  Secretary  shall  promptly  file  in  such 
court  a  certified  copy  of  the  record  on  which 
the  Secretary  found  that  the  person  had  com- 
mitted a  violation. 

(3)  Standard  of  review 

A  finding  of  the  Secretary  shall  be  set  aside 
only  if  the  finding  is  found  to  be  imsupported 
by  substantial  evidence. 
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(e)  Failure  to  obey  orders 

Any  person  who  fails  to  obey  a  cease  and 
desist  order  issued  by  the  Secretary  after  the 
order  has  become  final  and  unappealable,  or 
after  the  appropriate  United  States  district 
court  has  entered  a  final  judgment  in  favor  of 
the  Secretary,  shall  be  subject  to  a  civil  penalty 
assessed  by  the  Secretary,  after  opportunity  for 
a  hearing  and  for  judicial  review  under  the  pro- 
cedures specified  in  subsections  (c)  and  (d)  of 
this  section,  of  not  more  than  $500  for  each  of- 
fense. Each  day  during  which  such  failure  con- 
tinues shall  be  considered  a  separate  violation 
of  such  order. 

(f)  Failure  to  pay  penalties 

If  a  person  fails  to  pay  an  assessment  of  a 
civil  penalty  after  it  has  become  a  final  and  un- 
appealable order  issued  by  the  Secretary,  or 
after  the  appropriate  United  States  district 
court  has  entered  final  judgment  in  favor  of 
the  Secretary,  the  Secretary  shall  refer  the 
matter  to  the  Attorney  General  for  recovery  of 
the  amoimt  assessed  in  the  district  court  of  the 
United  States  in  any  district  in  which  the 
person  resides  or  conducts  business.  In  such 
action,  the  validity  and  appropriateness  of  the 
final  order  imposing  such  civil  penalty  shall  not 
be  subject  to  review. 

(Pub.  L.  101-624,  title  XIX,  §1958,  Nov.  28, 
1990.  104  Stat.  3877;  Pub.  L.  102-237,  title  VIII, 
§  805(2).  Dec.  13, 1991, 105  Stat.  1882.) 

Amendicents 

1991-Subsec.  (d)(1).  Pub.  L.  102-237  substituted 
"United  States  District  Court"  for  "United  States  dis- 
trict court'*. 

SEcnoff  Referred  to  in  Other  Sections 

This  section  is  referred  to  In  sections  6206,  6208  of 
this  title. 

§  6208.  Investigations  and  power  to  subpoena 

(a)  In  general 

The  Secretary  may  make  such  investigations 
as  the  Secretary  considers  necessary— 

(1)  for  the  effective  carrying  out  of  the  re- 
sponsibilities of  the  Secretary  under  this 
chapter;  or 

(2)  to  determine  whether  a  person  subject 
to  the  provisions  of  this  chapter  has  engaged 
or  is  engaging  in  any  act  that  constitutes  a 
violation  of  any  provision  of  this  chapter,  or 
any  order,  rule,  or  regulation  issued  under 
this  chapter. 

(b)  Power  to  subpoena 

(1)  Investigations 

For  the  purpose  of  an  investigation  made 
under  subsection  (a)  of  this  section,  the  Sec- 
retary may  administer  oaths  and  affirmations 
and  may  issue  a  subpoena  to  require  the  pro- 
duction of  any  records  that  are  relevant  to 
the  inquiry.  The  production  of  any  such 
records  may  be  required  from  any  place  in 
the  United  States. 

(2)  Administrative  hearings 

For  the  purpose  of  an  administrative  hear- 
ing held  under  section  6206  or  6207  of  this 
title,  the  presiding  officer  is  authorized  to  ad- 


minister oaths  and  affirmations,  subpoena 
witnesses,  compel  their  attendance,  take  evi- 
dence, and  require  the  production  of  any 
records  that  are  relevant  to  the  inquiry.  Such 
attendance  of  witnesses  and  the  production  of 
any  such  records  may  be  required  from  any 
place  in  the  United  States. 

(c)  Aid  of  courts 

In  case  of  contimiacy  by,  or  refusal  to  obey  a 
subpoena  to,  any  person,  the  Secretary  may 
invoke  the  aid  of  any  court  of  the  United  States 
within  the  jurisdiction  of  which  such  investiga- 
tion or  proceeding  is  carried  on,  or  where  such 
person  resides  or  carries  on  business,  in  order  to 
enforce  a  subpoena  issued  by  the  Secretary 
under  subsection  (b)  of  this  section.  The  court 
may  issue  an  order  requiring  such  person  to 
comply  with  such  a  subpoena. 

(d)  Contempt 

Any  failure  to  obey  such  order  of  the  court 
may  be  punished  by  such  court  as  a  contempt 
thereof. 

(e)  Process 

Process  in  any  such  case  may  be  served  in  the 
judicial  district  of  which  such  person  resides  or 
conducts  business  or  wherever  such  person  may 
be  f  oimd. 

(f)  Hearing  site 

The  site  of  any  hearings  held  imder  section 
6206  or  6207  of  this  title  shall  be  within  the  ju- 
dicial district  where  such  person  is  an  inhabit- 
ant or  has  a  principal  place  of  business. 

(Pub.  L.  101-624,  title  XIX,  §1959,  Nov.  28, 
1990,  104  Stat.  3878;  Pub.  L.  102-237,  title  VIII, 
§  805(3),  Dec.  13, 1991, 105  Stat.  1882.) 

ABoanniENTS 

1991— Subsec.  (b)(2).  Pub.  L.  102-237  struck  out  "sec- 
tion" after  "6206  or". 

§  6209.  Initial  referendum 

(a)  Requirement 

Not  later  than  2  years  after  the  date  on 
which  the  Secretary  first  issues  an  order  imder 
section  6203(a)  of  this  title,  the  Secretary  shall 
conduct  a  referendum  among  producers,  pro- 
ducer-handlers, and  importers  who— 

(1)  are  not  exempt  from  assessment  imder 
section  6204(d)(5)  of  this  title;  and 

(2)  produced  or  imported  limes  during  a 
representative  period  as  determined  by  the 
Secretary. 

(b)  Purpose  of  referendum 

The  referendum  referred  to  in  subsection  (a) 
of  this  section  is  for  the  purpose  of  determining 
whether  the  issuance  of  the  order  is  approved 
or  favored  by  not  less  than  a  majority  of  the 
producers,  producer-handlers,  and  importers 
voting  in  the  ref  erendimi.  The  order  shall  con- 
tinue in  effect  only  with  such  a  majority. 

(c)  Confidentiality 

The  ballots  and  other  information  or  reports 
that  reveal,  or  tend  to  reveal,  the  vote  of  any 
person  under  this  section,  or  section  6210  of 
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this  title,  shall  be  held  strictly  confidential  and 
shall  not  be  disclosed. 

(d)  Refund  of  assessments  from  escrow  account 

(1)  In  general 

A  portion  of  the  assessments  collected  from 
producers,  producer-handlers,  and  importers 
prior  to  announcement  of  the  results  of  the 
referendum  provided  for  in  this  section  shall 
be  held  in  an  escrow  accoimt  until  the  results 
of  the  referendum  are  published  by  the  Sec- 
retary. The  amount  in  the  escrow  account 
shall  be  equal  to  the  product  obtained  by 
multiplying  the  total  amount  of  assessments 
collected  during  such  period  by  10  percent. 

(2)  Approval  of  order 

If  the  order  is  approved  by  a  majority  of 
the  producers,  producer-handlers,  and  im- 
porters voting  in  the  initial  referendum  under 
subsection  (a)  of  this  section,  the  funds  in  the 
escrow  account  shall  be  released  to  be  used 
for  the  purposes  of  this  chapter. 

(3)  Disapproval  of  order 

(A)  Proration 
If~ 

(i)  the  amoimt  in  the  escrow  account  re- 
quired by  paragraph  (1)  is  not  sufficient 
to  refund  the  total  amount  of  assessments 
demanded  by  producers,  producer-han- 
dlers, or  importers;  and 

(ii)  the  plan  is  not  approved  pursuant  to 
the  referendum  conducted  imder  subsec- 
tion (a)  of  this  section; 

the  Board  shall  prorate  the  amount  of  such 
refunds  among  all  eligible  producers,  pro- 
ducer-handlers, or  importers  who  demand 
such  refund. 

(B)  Right  to  refund 

A  producer,  producer-handler,  or  importer 
shall  be  eligible  to  receive  a  refund— 

(i)  if  demand  is  made  personally,  in  ac- 
cordance with  regulations  and  on  a  form 
and  within  a  time  period  prescribed  by 
the  Board,  but  in  no  event  less  than  90 
days  after  the  date  of  publication  of  the 
results  of  the  referendum;  and 

(ii)  on  submission  of  proof  satisfactory 
to  the  Board  that  the  person  paid  the  as- 
sessment for  which  refund  is  sought  and 
did  not  collect  the  assessment  from  an- 
other person. 

(C)  Surplus  funds 

Any  funds  not  refunded  under  this  para- 
graph shall  be  released  to  be  used  to  carry 
out  this  chapter. 

(Pub.  L.   101-624,  title  XIX,   §1960,  Nov.   28, 
1990,  104  Stat.  3879.) 

§  6210.  Suspension  and  termination 
(a)  Finding  of  Secretary 

If  the  Secretary  finds  that  an  order  issued 
under  section  6203(a)  of  this  title,  or  a  provi- 
sion of  such  order,  obstructs  or  does  not  tend  to 
effectuate  the  purposes  of  this  chapter,  the 
Secretary  shall  terminate  or  suspend  the  oper- 
ation of  such  order  or  provision. 


(b)  Periodic  referenda 

The  Secretary  may  periodically  conduct  a  ref- 
erendimi  to  determine  if  lime  producers,  pro- 
ducer-handlers, and  importers  favor  the  con- 
tinuation, termination,  or  suspension  of  any 
order  issued  under  section  6203(a)  of  this  title 
and  in  effect  at  the  time  of  such  ref erendimi. 

(c)  Required  referenda 

The  Secretary  shall  hold  a  referendum  under 
subsection  (b)  of  this  section— 

(1)  at  the  request  of  the  Board;  or 

(2)  if  not  less  than  10  percent  of  the  lime 
producers,  producer-handlers,  and  importers 
subject  to  assessment  under  this  chapter 
submit  a  petition  requesting  such  a  referen- 
dum. 

(d)  Limitation 

The  termination  or  suspension  of  any  order, 
or  any  provision  thereof,  shall  not  be  consid- 
ered an  order  within  the  meaning  of  this  chap- 
ter. 

(e)  Vote 

The  Secretary  shall  suspend  or  terminate  the 
order  at  the  end  of  the  marketing  year  if  the 
Secretary  determines  that— 

(1)  the  suspension  or  termination  of  the 
order  is  favored  by  not  less  than  a  majority  of 
those  persons  voting  in  a  referendum  under 
subsection  (b)  of  this  section;  and 

(2)  the  producers,  producer-handlers,  and 
importers  comprising  this  majority  produce 
and  import  more  than  50  percent  of  the 
volume  of  limes  produced  and  imported  by 
those  voting  in  the  referendum. 

(Pub.   L.   101-624,  title  XIX,   §  1961,  Nov.   28, 
1990,  104  Stat.  3880.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6209  of  this 
title. 

§  6211.  Authorization  of  appropriations 

(a)  In  general 

There  are  authorized  to  be  appropriated  for 
each  fiscal  year  such  funds  as  are  necessary  to 
carry  out  this  chapter. 

(b)  Administrative  expenses 

The  funds  so  appropriated  shall  not  be  avail- 
able for  payment  of  the  expenses  or  expendi- 
tures of  the  Board  in  administering  any  provi- 
sions of  an  order  issued  under  this  chapter. 

(Pub.  L.   101-624,  title  XIX,   §1962,  Nov.   28, 
1990,  104  Stat.  3880.) 

§  6212.  Regulations 

The  Secretary  may  issue  such  regulations  as 
are  necessary  to  carry  out  this  chapter. 

(Pub.  L.   101-624,  title  XIX,   §1963,  Nov.   28, 
1990,  104  Stat.  3881.) 

CHAPTER  92— SOYBEAN  PROMOTION, 
RESEARCH,  AND  CONSUMER  INFORMATION 


Sec. 
6301. 


Findings  and  declaration  of  policy, 
(a)  Findings. 
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(b)  Policy. 

(c)  Construction. 
Definitions. 

Issuance  and  amendment  of  orders. 

(a)  In  general. 

(b)  Procedure. 

(c)  Amendments. 
Required  terms  in  orders. 

(a)  In  general. 

(b)  Establishment   and  membership   of 

United  Soybean  Board. 

(c)  Powers  and  duties  of  Board. 

(d)  Board  voting  procedures. 

(e)  Budgets. 

(f)  Plans  and  projects. 

(g)  Soybean  Program  Coordinating  Com- 

mittee. 

(h)  Powers  and  duties  of  Committee. 

(i)  Administration. 

(j)  Contracts  and  agreements. 

(k)  Books  and  records  of  Board. 

(0  Assessments. 

(m)  Credit  for  certain  costs  to  States. 

(n)  Minimum    level    of    assessment    to 
States. 

(o)  Investment  of  funds. 

(p)  Prohibition  on  use  of  funds  to  influ- 
ence governmental  action. 

(q)  Books  and  records  of  first  purchasers 
and  certain  producers. 

(r)  Incidental  terms  and  conditions. 
Referenda. 

(a)  Initial  referendimi. 

(b)  Additional  referenda. 

(c)  Procedures. 
Petition  and  review. 

(a)  Petition. 

(b)  Review. 
Enforcement. 

(a)  Jurisdiction. 

(b)  Referral  to  Attorney  General. 

(c)  Civil  penalties  and  orders. 

(d)  Review  by  district  court. 

(e)  Failure  to  obey  orders. 

(f)  Failure  to  pay  penalties. 

(g)  Additional  remedies. 
Investigations  and  power  to  subpoena. 

(a)  Investigations. 

(b)  Subpoenas,  oaths,  and  affirmations. 

(c)  Aid  of  courts. 

(d)  Contempt. 

(e)  Process. 

(f)  Hearing  site. 
Administrative  provisions. 

(a)  Construction. 

(b)  State  laws. 

(c)  Amendments  to  orders. 
Suspension  or  termination  of  orders. 
Authorization  of  appropriations;  regulations. 

(a)  In  general. 

(b)  Administrative  expenses. 

(c)  Regulations. 


§  6301.  Findings  and  declaration  of  policy 
(a)  Findings 

Congress  finds  that— 

(1)  soybeans  are  an  important  source  of  nu- 
tritious foods  that  are  a  valuable  part  of  the 
human  diet  and  are  an  important  feedstuff 
for  the  livestock  industry; 

(2)  the  production  of  soybeans  plays  a  sig- 
nificant role  in  the  economy  of  the  United 
States  in  that  soybeans  are  produced  by  thou- 
sands of  soybean  producers,  processed  by  nu- 
merous processing  entities,  and  soybeans  and 
soybean  products   produced   in   the   United 


6308. 


6309. 


6310. 
6311. 


States  are  consumed  by  people  and  livestock 
throughout  the  United  States  and  foreign 
countries; 

(3)  soybeans  and  soybean  products  should 
be  readily  available  and  marketed  efficiently 
to  ensure  that  consumers  have  an  adequate 
supply  of  soybean  products  at  a  reasonable 
price; 

(4)  the  maintenance  and  expansion  of  exist- 
ing markets  and  development  of  new  markets 
for  soybeans  and  soybean  products  are  vital 
to  the  welfare  of  soybean  producers  and  proc- 
essors and  those  concerned  with  marketing 
soybeans  and  soybean  products,  as  well  as  to 
the  general  economy  of  the  United  States, 
and  are  necessary  to  ensure  the  ready  avail- 
ability and  efficient  marketing  of  soybeans 
and  soybean  products; 

(5)  there  exist  established  State  and  nation- 
al organizations  conducting  soybean  promo- 
tion, research,  and  consumer  education  pro- 
grams that  are  valuable  to  the  efforts  of  pro- 
moting the  consumption  of  soybeans  and  soy- 
bean products; 

(6)  the  cooperative  development,  financing, 
and  implementation  of  a  coordinated  national 
program  of  soybean  promotion,  research,  con- 
sumer information,  and  industry  information 
are  necessary  to  maintain  and  expand  exist- 
ing markets  and  develop  new  markets  for  soy- 
beans and  soybean  products;  and 

(7)  soybeans  and  soybean  products  move  in 
interstate  and  foreign  commerce,  and  soy- 
beans and  soybean  products  that  do  not  move 
in  such  channels  of  commerce  directly  burden 
or  affect  interstate  commerce  in  soybeans  and 
soybean  products. 

(b)  Policy 

Congress  declares  that  it  is  in  the  public  in- 
terest to  authorize  the  establishment,  through 
the  exercise  of  the  powers  provided  in  this 
chapter,  of  an  orderly  procedure  for  developing, 
financing  through  assessments  on  domesticaUy- 
produced  soybeans,  and  implementing  a  pro- 
gram of  promotion,  research,  consumer  infor- 
mation, and  industry  information  designed  to 
strengthen  the  soybean  industry's  position  in 
the  marketplace,  to  maintain  and  expand  exist- 
ing domestic  and  foreign  markets  and  uses  for 
soybeans  and  soybean  products,  and  to  develop 
new  markets  and  uses  for  soybeans  and  soybean 
products. 

(c)  Construction 

Nothing  in  this  chapter  may  be  construed  to 
provide  for  the  control  of  production  or  other- 
wise limit  the  right  of  individual  producers  to 
produce  soybeans. 

(Pub.  L.   101-624,  title  XIX,   §1966,  Nov.   28, 
1990,  104  Stat.  3881.) 

Short  Title 

Section  1965  of  Pub.  L.  101-624  provided  that:  ''This 
subtitle  [subtitle  E  (§§  1965-1976)  of  title  XIX  of  Pub. 
L.  101-624,  enacting  this  chapter!  may  be  cited  as  the 
'Soybean  Promotion.  Research,  and  Consumer  Infor- 
mation Act'.'* 
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Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6303  of  this 
title. 

§  6302.  Definitions 
As  used  in  this  chapter: 

(1)  Board 

The  term  "Board"  means  the  United  Soy- 
bean Board  established  imder  section  6304(b) 
of  this  title. 

(2)  Commerce 

The  term  "commerce"  includes  interstate, 
foreign,  and  intrastate  commerce. 

(3)  Committee 

The  term  "Committee"  means  the  Soybean 
Program  Coordinating  Committee  established 
under  section  6304(g)  of  this  title. 

(4)  Consumer  information 

The  term  "consimier  information"  means 
information  that  will  assist  consumers  and 
other  persons  in  making  evaluations  and  deci- 
sions regarding  the  purchase,  preparation, 
and  use  of  soybeans  or  soybean  products. 

(5)  Department 

The  term  "Department"  means  the  Depart- 
ment of  Agriculture. 

(6)  First  purchaser 

The  term  "first  purchaser"  means— 

(A)  except  as  provided  in  subparagraph 
(B),  any  person  buying  or  otherwise  acquir- 
ing from  a  producer  soybeans  produced  by 
such  producer;  or 

(B)  the  Commodity  Credit  Corporation,  in 
any  case  in  which  soybeans  are  pledged  as 
collateral  for  a  loan  issued  under  any  price 
support  loan  program  administered  by  the 
Commodity  Credit  Corporation. 

(7)  Industry  information 

The  term  "industry  information"  means  in- 
formation and  programs  that  will  lead  to  the 
development  of  new  markets,  new  marketing 
strategies,  or  increased  efficiency  for  the  soy- 
bean industry,  and  activities  to  enhance  the 
image  of  the  soybean  industry. 

(8)  Marketing 

The  term  "marketing"  means  the  sale  or 
other  disposition  of  soybeans  or  soybean 
products  in  any  channel  of  commerce. 

(9)  Net  market  price 

The  term  "net  market  price"  means— 

(A)  except  as  provided  in  subparagraph 
(B),  the  sales  price  or  other  value  received 
by  a  producer  for  soybeans  after  adjust- 
ments for  any  premiiun  or  discoimt  based 
on  grading  or  quality  factors,  as  determined 
by  the  Secretary;  or 

(B)  for  soybeans  pledged  as  collateral  for 
a  loan  issued  urder  any  price  support  loan 
program  administered  by  the  Conmiodity 
Credit  Corporation,  the  principal  amount  of 
the  loan. 

(10)  Order 

The  term  "order"  means  an  order  issued 
under  section  6303  of  this  title. 


(11)  Person 

The  term  "person"  means  any  individual, 
group  of  individuals,  partnership,  corpora- 
tion, association,  cooperative,  or  any  other 
legal  entity. 

(12)  Producer 

The  term  "producer"  means  any  person  en- 
gaged in  the  growing  of  soybeans  in  the 
United  States  who  owns,  or  who  shares  the 
ownership  and  risk  of  loss  of,  such  soybeans. 

(13)  Promotion 

The  term  "promotion"  means  any  action, 
including  paid  advertising,  technical  assist- 
ance, and  trade  servicing  activities,  to  en- 
hance the  image  or  desirability  of  soybeans  or 
soybean  products  in  domestic  and  foreign 
markets,  and  any  activity  designed  to  commu- 
nicate to  consumers,  importers,  processors, 
wholesalers,  retailers,  government  officials,  or 
others  information  relating  to  the  positive  at- 
tributes of  soybeans  or  soybean  products  or 
the  benefits  of  importation,  use,  or  distribu- 
tion of  soybeans  and  soybean  products. 

(14)  Qualified  State  soybean  board 

The  term  "qualified  State  soybean  board" 
means  a  State  soybean  promotion  entity  that 
is  authorized  by  State  law.  If  no  such  entity 
exists  in  a  State,  the  term  "qualified  State 
soybean  board"  means  a  soybean  producer- 
governed  entity— 

(A)  that  is  organized  and  operating  within 
a  State; 

(B)  that  receives  volimtary  contributions 
and  conducts  soybean  promotion,  research, 
consumer  information,  or  industry  informa- 
tion programs;  and 

(C)  that  meets  criteria  established  by  the 
Board  as  approved  by  the  Secretary  relating 
to  the  qualifications  of  such  entity  to  per- 
form duties  under  the  order  and  is  recog- 
nized by  the  Board  as  the  soybean  promo- 
tion and  research  entity  within  the  State. 

(15)  Research 

The  term  "research"  means  any  type  of 
study  to  advance  the  image,  desirability,  mar- 
ketability, production,  product  development, 
quality,  or  functional  or  nutritional  value  of 
soybeans  or  soybean  products,  including  any 
research  activity  designed  to  identify  and 
anals^ze  barriers  to  export  sales  of  soybeans 
and  soybean  products. 

(16)  Secretary 

The  term  "Secretary"  means  the  Secretary 
of  Agriculture. 

(17)  Soybean  products 

The  term  "soybean  products"  means  prod- 
ucts produced  in  whole  or  in  part  from  soy- 
beans or  soybean  by-products. 

(18)  Soybeans 

The  term  "soybeans"  means  all  varieties  of 
Glycine  max  or  Glycine  soya. 

(19)  State 

The  terms  "State"  and  "United  States"  con- 
sist of  the  50  States  of  the  United  States  of 
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America,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 

(Pub.  L.   101-624,  title  XIX,  §1967,  Nov.  28, 
1990, 104  Stat.  3882.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6304  of  this 
title. 

§  6303.  Issuance  and  amendment  of  orders 

(a)  In  general 

To  effectuate  the  declared  policy  of  section 
6301(b)  of  this  title,  the  Secretary,  subject  to 
the  procedures  provided  in  subsection  (b)  of 
this  section,  shall  issue  orders  imder  this  chap- 
ter applicable  to  producers  and  first  purchasers 
of  soybeans.  Any  such  order  shall  be  national  in 
scope,  and  not  more  than  one  order  shall  be  in 
effect  under  this  chapter  at  any  one  time. 

(b)  Procedure 

(1)  Proposal  or  request  for  issuance 

The  Secretary  may  propose  the  issuance  of 
an  order  under  this  chapter,  or  an  association 
of  soybean  producers  or  any  other  person 
that  would  be  affected  by  an  order  issued  piu*- 
suant  to  this  chapter  may  request  the  issu- 
ance of,  and  submit  a  proposal  for,  such  an 
order. 

(2)  Notice  and  comment  concerning  proposed  order 

Not  later  than  30  days  after  the  receipt  of  a 
request  and  proposal  for  an  order  pursuant  to 
paragraph  (1),  or  whenever  the  Secretary  de- 
termines to  propose  an  order,  the  Secretary 
shall  publish  a  proposed  order  and  give  due 
notice  and  opportunity  for  public  comment 
on  the  proposed  order. 

(3)  Issuance  of  order 

After  notice  and  opportimity  for  public 
comment  are  given  as  provided  in  paragraph 
(2),  the  Secretary  shall  issue  an  order,  taking 
into  consideration  the  comments  received  and 
including  in  the  order  provisions  necessary  to 
ensure  that  the  order  is  in  conformity  with 
the  requirements  under  this  chapter.  Such 
order  shall  be  issued  and  become  effective  not 
later  than  180  days  following  publication  of 
the  proposed  order. 

(c)  Amendments 

The  Secretary,  from  time  to  time,  may  amend 
any  order  issued  under  this  section.  The  provi- 
sions of  this  chapter  applicable  to  orders  shall 
be  applicable  to  amendments  to  orders. 

(Pub.  L.  101-624,  title  XIX,  §1968,  Nov.  28, 
1990, 104  Stat.  3883.) 

Section  Referred  to  in  Other  Sections 

This  section  Is  referred  to  in  sections  6302,  6305. 
6309  of  this  title. 

§  6304.  Required  terms  in  orders 

(a)  In  general 

Any  order  issued  under  this  chapter  shall 
contain  the  terms  and  conditions  specified  in 
this  section. 


(b)  Establishment  and  membership  of  United  Soy- 
bean Board 

(1)  In  general 

The  order  shaU  provide  for  the  establish- 
ment of,  and  appointment  of  members  to,  a 
United  Soybean  Board  to  administer  the 
order.  Members  of  the  Board  shall  be  soybean 
producers  appointed  by  the  Secretary,  on  a 
geographic  basis,  from  State  or  combined 
units,  as  provided  in  this  subsection.  The  cu- 
mulative number  of  seats  on  the  Board  shall 
be  the  total  number  of  seats  to  which  all  the 
units  are  entitled. 

(2)  Seats 

The  Secretary  shall  establish  State  imits 
and  combined  imits  and  seats  on  the  Board 
for  such  units,  as  follows: 

(A)  State  units 

Except  as  provided  in  subparagraph  (B), 
each  State  shall  be  considered  as  a  unit. 

(B)  Combined  units 

A  State  in  which  average  annual  soybean 
production  is  less  than  3,000,000  bushels 
shall  be  grouped  with  other  States  into  a 
combined  unit.  To  the  extent  practicable, 
each  State  with  average  annual  soybean 
production  of  less  than  3,000,000  bushels 
shall  be  grouped  with  other  States  with  av- 
erage annual  soybean  production  of  less 
than  3,000,000  bushels  into  a  combined  unit, 
in  a  manner  prescribed  in  the  order,  and 
each  combined  unit  shall  consist  of  geo- 
graphically contiguous  States.  To  the 
extent  practicable,  each  combined  unit  shall 
have  an  average  annual  production  of  soy- 
beans of  at  least  3,000,000  bushels. 

(C)  Number  of  seats  per  unit 

Subject  to  subparagraph  (F),  each  unit,  as 
established  under  subparagraph  (A)  or 
(B)- 

(i)  if  its  average  annual  soybean  produc- 
tion is  less  than  15,000,000  bushels,  shall 
be  entitled  to  one  seat  on  the  Board; 

(ii)  if  its  average  annual  soybean  pro- 
duction is  15,000,000  bushels  or  more  but 
less  than  70,000,000  bushels,  shall  be  enti- 
tled to  2  seats  on  the  Board; 

(iii)  if  its  average  annual  soybean  pro- 
duction is  70,000,000  bushels  or  more  but 
less  than  200,000,000  bushels,  shall  be  en- 
titled to  3  seats  on  the  Board;  and 

(iv)  if  its  average  annual  soybean  pro- 
duction is  200,000,000  bushels  or  more, 
shall  be  entitled  to  4  seats  on  the  Board. 

(D)  Determination  of  average  annual  soybean 
production 

For  purposes  of  subparagraphs  (A),  (B), 
(C),  and  (F),  the  Secretary  shall  determine 
average  annual  soybean  production  applica- 
ble to  a  crop  year  by  using  the  average  of 
the  5  previous  crops  of  soybeans,  excluding 
the  crop  in  which  production  was  the  high- 
est and  the  crop  in  which  production  was 
the  lowest. 
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(E)  Reapportionment  of  seats 

At  the  end  of  each  3  year  period  begin- 
ning with  the  3  year  period  starting  on  the 
effective  date  of  the  order,  the  Secretary,  if 
necessary,  shall  adjust  any  unit  to  conform 
with  subparagraphs  (A)  and  (B).  If  the  Sec- 
retary makes  such  an  adjustment,  the  Sec- 
retary shall  reapportion  the  seats  on  the 
Board  to  conform  with  subparagraph  (C) 
and  any  modifications  made  imder  subpara- 
graph (P).  If  payment  of  refunds  following 
the  initial  referendum  conducted  under  sec- 
tion 6305(a)  of  this  title  is  authorized  by 
producers,  in  making  such  adjustments,  the 
Secretary  shall  exclude,  from  each  State's 
annual  soybean  production,  those  bushels 
of  soybeans  on  which  such  refunds  are  paid. 

(F)  Adljustment  of  levels  of  production 

At  the  end  of  each  3  year  period  begin- 
ning with  the  3  year  period  starting  on  the 
effective  date  of  the  order,  the  Board  may 
recommend  to  the  Secretary,  to  the  extent 
it  determines  appropriate,  changes  in  the 
levels  of  production  used  in  subparagraphs 
(A),  (B),  and  (C)  to  determine  per-unit  rep- 
resentation on  the  Board.  The  Secretary 
may  amend  the  order  to  make  such  changes 
in  levels  of  production  used  to  determine 
per-unit  representation.  Any  such  amend- 
ment to  the  order  shall  not  be  subject  to  a 
referendum  of  producers.  A  unit  may  not, 
as  a  result  of  any  modification  under  this 
subparagraph,  lose  Board  seats  to  which  it 
is  entitled  at  the  time  the  order  is  initially 
issued  unless  its  average  annual  production, 
as  determined  under  subparagraph  (D),  de- 
clines below  the  levels  required  for  repre- 
sentation, as  specified  in  subparagraphs  (A), 
(B),  and  (C). 

(3)  Nominations 

(A)  In  general 

The  Secretary  shall  appoint  soybean  pro- 
ducers to  seats  established  under  paragraph 
(2)  from  nominations  submitted  by  each 
unit.  Each  unit  shall  submit  to  the  Secre- 
tary at  least  two  nominations  for  each  ap- 
pointment to  the  Board  to  which  the  unit  is 
entitled,  as  determined  under  paragraph 
(2). 

(B)  Method  for  obtaining  nominations 
(i)  Initially-established  Board 

(I)  State  units 

The  Secretary  shall  solicit  nomina- 
tions for  each  seat  on  the  initially-estab- 
lished Board  to  which  a  State  unit  is  en- 
titled from  the  State  soybean  board  in 
the  State  that  submits  satisfactory  evi- 
dence to  the  Secretary  that  such  board 
meets  the  criteria  of  subparagraph  (A) 
or  (B)  of  section  6302(14)  of  this  title.  If 
no  such  organization  exists  in  the  unit, 
the  Secretary  shall  solicit  nominations 
for  appointments  in  such  manner  as  the 
Secretary  determines  appropriate, 

(II)  Combined  units 

The  Secretary  shall  solicit  nomina- 
tions for  each  seat  on  the  initially-estab- 


lished Board  to  which  a  combined  imit 
is  entitled  in  such  manner  as  the  Secre- 
tary determines  appropriate,  taking  into 
consideration  the  recommendations  of 
any  State  soybean  board  operating  in 
the  unit  that  submits  to  the  Secretary 
satisfactory  evidence  that  such  board 
meets  the  criteria  described  in  subpara- 
graph (A)  or  (B)  of  section  6302(14)  of 
this  title. 

(ii)  Subsequent  appointment 

(I)  State  units 

Nominations  for  each  subsequent  ap- 
pointment to  a  seat  on  the  Board  to 
which  a  State  imit  is  entitled  shall  be 
made  by  the  qualified  State  soybean 
board  in  the  imit.  If  no  such  organiza- 
tion exists  in  the  unit,  the  Secretary 
shall  solicit  nominations  for  such  ap- 
pointment in  such  manner  as  the  Secre- 
tary determines  appropriate. 

(II)  Combined  units 

The  Secretary  shall  solicit  nomina- 
tions for  each  subsequent  appointment 
to  the  Board  to  which  a  combined  unit 
is  entitled  in  such  manner  as  the  Secre- 
tary determines  appropriate,  taking  into 
consideration  the  recommendations  of 
any  qualified  State  soybean  board  oper- 
ating in  the  unit. 

(iii)  Rejection 

The  Secretary  may  reject  any  nomina- 
tion submitted  by  a  unit  under  this  para- 
graph. If  there  are  insufficient  nomina- 
tions from  which  to  appoint  members  to 
the  Board  as  a  result  of  the  Secretary  re- 
jecting the  nominations  submitted  by  a 
unit,  the  unit  shall  submit  additional 
nominations,  as  provided  in  this  para- 
graph. 

(4)  Terms 

Each  appointment  to  the  Board  shall  be  for 
a  term  of  3  years,  except  that  appointments 
to  the  initially-established  Board  shall  be  pro- 
portionately for  1-year,  2-year,  and  3-year 
terms.  No  person  may  serve  more  than  three 
consecutive  3-year  terms. 

(5)  Compensation 

Board  members  shall  serve  without  com- 
pensation, but  shall  be  reimbursed  for  their 
reasonable  expenses  incurred  in  performing 
their  duties  as  members  of  the  Board. 

(6)  Temporary  appointments 

(A)  Appointment 

Notwithstanding  paragraphs  (1)  through 
(5),  the  Secretary,  under  procedures  estab- 
lished by  the  Secretary,  shall  appoint  to  the 
initially-established  Board  up  to  three  tem- 
porary members  to  serve  in  addition  to  the 
members  appointed  as  otherwise  provided 
in  this  subsection,  as  the  Secretary  deter- 
mines appropriate  for  transition  purposes 
imder  the  criteria  set  out  in  subparagraph 
(B).  Each  such  temporary  member  shall  be 
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appointed  for  a  single  term  not  to  exceed  3 
years. 

(B)  Representation  of  certain  States 

Tlie  Secretary  shall  make  temporary  ap- 
pointments to  the  initially-established 
Board  to  ensure,  to  the  extent  practicable, 
that  each  State  with  a  State  soybean  board 
that,  prior  to  November  28,  1990,  was  con- 
tributing State  soybean  promotion  and  re- 
search assessment  fimds  to  national  soy- 
bean promotion  and  research  efforts  has 
representation  on  the  initially-established 
Board  that  reflects  the  relative  contribu- 
tions of  such  State  to  the  national  soybean 
promotion  and  research  effort. 
(7)  Meetings 

The  order  shall  provide  for  at  least  one 
meeting  of  the  Board  annually  and  specify 
the  circumstances  under  which  additional 
special  meetings  of  the  Board  may  be  held. 

(c)  Powers  and  duties  of  Board 

The  order  shall  define  the  powers  and  duties 
of  the  Board  and  shall  include  the  power  and 
duty- 
CD  to  administer  the  order  in  accordance 

with  the  terms  and  provisions  of  the  order; 

(2)  to  make  regulations  to  effectuate  the 
terms  and  provisions  of  the  order; 

(3)  if  the  Board  exercises  its  authority  to  es- 
tablish the  Committee  described  in  subsection 
(g)  of  this  section— 

(A)  to  elect  members  of  the  Board  to 
serve  on  the  Committee;  and 

(B)  if  the  Board  assigns  to  the  Conmiittee 
the  power  to  develop  and  submit  budgets  as 
provided  for  in  subsection  (h)(1)  of  this  sec- 
tion, to  approve,  modify,  or  reject  budgets 
submitted  by  the  Committee; 

(4)  to  submit  budgets  to  the  Secretary  for 
the  approval  or  disapproval  of  the  Secretary; 

(5)  to  contract  with  appropriate  persons  to 
implement  plans  or  projects; 

(6)  to  contract  with  qualified  State  soybean 
boards  to  implement  programs  in  their 
States; 

(7)  to  receive,  investigate,  and  report  to  the 
Secretary  complaints  of  violations  of  the 
order; 

(8)  to  recommend  to  the  Secretary  amend- 
ments to  the  order; 

(9)  to  provide  the  Secretary  with  prior 
notice  of  meetings  of  the  Board  and  meetings 
of  committees  of  the  Board  to  permit  the  Sec- 
retary, or  a  designated  representative,  to 
attend  such  meetings;  and 

(10)  to  provide  not  less  than  annually  a 
report  to  producers  accoimting  for  f imds  and 
describing  programs  implemented,  and  such 
reports  shall  be  made  available  to  the  public 
on  request. 

(d)  Board  voting  procedures 

(1)  In  general 

The  order  shall  establish  procedures  for  the 
conduct  of  voting  by  the  Board,  as  provided 
in  this  subsection.  On  or  after  the  end  of  the 
3-year  period  beginning  on  the  effective  date 
of  the  order,  the  Board  may  recommend  to 
the  Secretary  changes  in  the  voting  proce- 


dures of  the  Board  and  the  Secretary  may 
amend  the  order  to  make  such  changes.  Such 
changes  shall  not  be  subject  to  a  ref erendimi 
of  producers. 

(2)  Number  of  votes  per  member 

Each  member  of  the  Board  shall  be  enti- 
tled, in  any  vote  conducted  by  the  Board,  to 
cast  the  number  of  votes  determined  under 
the  following  rules: 

(A)  In  general 

Each  member  shall  be  entitled  to  cast  one 
vote  unless  a  roll  call  vote  is  conducted.  On 
a  roll  call  vote,  each  member  shall  be  enti- 
tled to  cast  such  additional  votes  as  are  as- 
signed to  the  member  under  subparagraph 
(B). 

(B)  Additional  votes 

The  additional  votes  that  each  member  is 
assigned  for  roll  call  votes  shall  be  comput- 
ed as  follows: 

(i)  Assessment  level 

Except  as  provided  in  clause  (ii),  each 
unit  shall  be  allotted  one  vote  for  each 
percent,  or  portion  of  a  percent,  of  the 
total  amount  of  assessments  remitted  to 
the  Board  that  was  remitted  from  the 
unit  (net  of  any  refunds  made  under  sub- 
section (Z)(2)  of  this  section),  on  the  aver- 
age, during  each  of  the  3  previous  fiscal 
years  of  the  Board. 

(ii)  First  three  fiscal  years 

(I)  First  fiscal  year 

During  the  first  fiscal  year  of  the 
Board,  each  unit  shall  be  allotted  one 
vote  for  each  percent,  or  portion  of  a 
percent,  of  the  total  production  of  soy- 
beans in  the  United  States  that  was  pro- 
duced in  the  imit,  on  the  average, 
during  each  of  the  3  immediately  pre- 
ceding crop  years. 

(II)  Second  and  third  fiscal  years 

The  order  shall  provide  appropriate 
adjustments  of  the  procedure  for  the  al- 
lotment of  votes  under  clause  (i)  to 
apply  to  allotments  of  votes  during  the 
second  and  third  fiscal  years  of  the 
Board. 

(ill)  Division  of  votes  within  units 

A  imit's  total  votes  under  clause  (i)  or 
(ii)  shall  be  divided  equally  among  all  the 
members  present  and  voting  representing 
that  unit.  The  procedures  established  by 
the  order  shall  provide  for  the  equitable 
disposition  of  fractional  votes  assigned  to 
a  member  imder  such  division  of  a  imit's 
vote. 

(3)  Motions 

(A)  In  general 

Except  as  provided  in  subparagraph  (B),  a 
motion  shall  carry  if  approved  by  a  simple 
majority  of  members  of  the  Board  casting 
votes. 
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(B)  Roll  call  votes 

Any  member  of  the  Board  may  call  for  a 
roll  caU  vote  on  any  motion.  Except  as 
otherwise  provided  in  the  bylaws  adopted 
by  the  Board,  whenever  a  roll  call  vote  is 
conducted,  the  motion  shall  carry  only  if  it 
is  approved  by  a  simple  majority  of  all  votes 
cast  and  a  simple  majority  of  all  units 
voting  (with  the  vote  of  each  unit  deter- 
mined by  a  simple  majority  of  all  votes  cast 
by  members  in  that  unit). 

(4)  Committee  votes 

In  any  vote  conducted  by  a  committee  of 
the  Board,  each  member  of  the  committee 
shall  have  one  vote. 

(5)  Proxies 

A  member  may  not  cast  votes  by  proxy. 

(e)  Budgets 

(1)  In  general 

The  order  shall  provide  that  the  Board 
shaU  develop  budgets  on  a  fiscal  year  basis  of 
anticipated  expenses  and  disbursements 
under  the  order,  including  probable  costs  of 
administration  and  promotion,  research,  con- 
sumer information,  and  industry  information 
projects.  The  Board  shall  submit  such  budg- 
ets or  any  substantial  modification  thereof  to 
the  Secretary  for  the  Secretary's  approval. 

(2)  Limitation 

No  expenditure  of  funds  may  be  made  by 
the  Board  unless  such  expenditure  is  author- 
ized under  a  budget  or  modification  approved 
by  the  Secretary. 

(f)  Plans  and  projects 

The  order  shall  provide  that  the  Board  shall 
review  or,  on  its  own  initiative,  develop  plans  or 
projects  of  promotion,  research,  consumer  in- 
formation, and  industry  information,  to  be  paid 
for  with  funds  received  by  the  Board.  Such 
plans  or  projects  shall  not  become  effective 
until  approved  by  the  Secretary. 

(g)  Soybean  Program  Coordinating  Committee 

(1)  Establishment 

The  order  may  authorize  the  Board  to  es- 
tablish a  Soybean  Program  Coordinating 
Committee  to  assist  in  the  administration  of 
the  order,  as  provided  in  this  subsection. 

(2)  Membership 
(A)  Composition 

The  Committee  shall  be  composed  of 
members  such  that— 

(i)  not  less  than  two-thirds  of  the  Com- 
mittee shall  be  members  of  the  Board,  in- 
cluding— 

(I)  the  Chairperson  and  Treasurer  of 
the  Board;  and 

(II)  additional  members  of  the  Board 
elected  by  the  Board;  and 

(ii)  not  more  than  one-third  of  the  Com- 
mittee shall  be  producers  elected  by  the 
national,  nonprofit  soybean  producer-gov- 
erned organization  that  conducts  activi- 
ties on  behalf  of  State  soybean  boards 
and  that,  on  November  28,  1990.  conducts 
activities  to  promote  soybeans  and  soy- 


bean products  as  a  cooperator  with  the 
Foreign  Agricultural  Service  of  the  De- 
partment. 

(B)  Certification 

To  serve  on  the  Committee,  each  produc- 
er elected  by  the  national,  nonprofit  soy- 
bean producer-governed  organization  shall 
be  certified  by  the  Secretary  as  a  producer 
who  is  duly  elected  by  such  organization  as 
a  representative  to  the  Committee. 

(3)  Terms 

Terms  of  appointment  to  the  Committee 
shall  be  for  1  year.  No  person  may  serve  on 
the  Committee  for  more  than  6  consecutive 
terms. 

(4)  Compensation 

Committee  members  shall  serve  without 
compensation,  but  shall  be  reimbursed  for 
their  reasonable  expenses  incurred  in  per- 
forming duties  for  the  Committee. 

(5)  Chairperson 

The  Chairperson  of  the  Board  shall  serve  as 
Chairperson  of  the  Committee. 

(6)  Quorum 

A  quorum  of  the  Committee  shall  consist  of 
the  number  of  members  of  the  Committee 
equal  to  three-fourths  of  the  total  member- 
ship of  the  Committee. 

(h)  Powers  and  duties  of  Committee 

The  order  shall  define  the  powers  and  duties 
that  the  Board  may  assign  to  the  Conmiittee, 
which  may  include  the  following: 

(1)  Budgets 

The  Board  may  assign  to  the  Committee 
the  power  to  develop  and  submit  to  the 
Board,  for  approval,  budgets  on  a  fiscal  year 
basis,  as  provided  for  in  subsection  (e)  of  this 
section.  The  Board  shall  review  and  approve, 
reject,  modify,  or  substitute  a  budget  pro- 
posed by  the  Committee,  and  submit  budgets 
to  the  Secretary  for  the  Secretary's  approval 
imder  subsection  (e)  of  this  section. 

(2)  Plans  and  projects 

The  Board  may  assign  to  the  Committee 
the  power  to  review,  or  on  its  own  initiative 
develop,  plans  or  projects  for  promotion,  re- 
search, consumer  information,  and  industry 
information  activities,  to  be  paid  for  with 
fimds  received  by  the  Board  as  provided  for 
in  subsection  (f)  of  this  section.  Each  such 
plan  or  project  shall  be  presented  to  the 
Board  for  approval. 

(3)  Voting 

A  recommendation  to  be  presented  to  the 
Board  relating  to  proposed  budgets  or  pro- 
posed plans  and  projects  shall  require  the 
concurring  vote  of  at  least  two-thirds  of  the 
members  present  at  a  meeting  of  the  Commit- 
tee. 
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(i)  Administration 

(1)  Expenses 

The  order  shall  provide  that  the  Board 
shall  be  responsible  for  all  expenses  of  the 
Board. 

(2)  Staff 

(A)  In  g:eneral 

The  order  shall  provide  that  the  Board 
may  establish  an  administrative  staff  or  fa- 
cilities of  its  own  or  contract  for  the  use  of 
the  staff  and  facilities  of  national,  nonprof- 
it, producer-governed  organizations  that 
represent  producers  of  soybeans. 

(B)  Limitation  on  salaries 

If  the  Board  establishes  an  administrative 
staff  of  its  own,  the  Board  is  authorized  to 
expend  for  administrative  staff  salaries  and 
benefits  an  amoimt  not  to  exceed  one  per- 
cent of  the  projected  level  of  assessments  to 
be  collected  by  the  Board,  net  of  any  re- 
funds to  be  made  under  subsection  (1X2)  of 
this  section,  for  that  fiscal  year. 

(C)  Reimbursement  of  organization 

If  the  staff  of  national,  nonprofit,  produc- 
er-governed organizations  that  represent 
producers  of  soybeans  are  used  by  the 
Board,  the  staff  of  such  organizations  shall 
not  receive  compensation  directly  from  the 
Board,  but  such  organizations  shall  be  reim- 
bursed for  the  reasonable  expenses  of  their 
staffs,  including  salaries,  incurred  in  per- 
forming staff  duties  on  behalf  of,  and  au- 
thorized by,  the  Board. 

(3)  Limitation  on  administrative  costs 

The  order  shall  provide  that  costs  incurred 
by  the  Board  in  administering  the  order  (in- 
cluding the  cost  of  staff  but  not  including  ad- 
ministrative costs  incurred  by  the  Secretary) 
during  any  fiscal  year  shall  not  exceed  5  per- 
cent of  the  projected  level  of  assessments  to 
be  collected  by  the  Board,  net  of  any  refunds 
to  be  made  under  subsection  (1X2)  of  this  sec- 
tion, for  that  fiscal  year. 
(J)  Contracts  and  agreements 

(1)  Authority 

To  ensure  coordination  and  efficient  use  of 
funds,  the  order  shall  provide  that  the  Board 
may  enter  into  contracts  or  agreements  for 
the  implementation  and  carrying  out  of  the 
activities  authorized  by  this  chapter  with  na- 
tional, nonprofit,  producer-governed  organi- 
zations that  represent  producers  of  soybeans, 
and  for  the  payment  thereof  with  funds  re- 
ceived by  the  Board  under  the  order. 

(2)  Coordination 

To  enhance  coordination,  the  Board,  when 
entering  into  contracts  or  agreements  for  the 
implementation  and  carrying  out  of  activities 
authorized  by  this  chapter,  shall  ensure  that 
all  plans  or  projects  implemented  for  con- 
sumer information,  industry  information, 
promotion,  or  research  are  each  implemented 
by  a  single  entity.  There  shall  not  be  in  force, 
at  any  one  time,  more  than  one  contract  or 
agreement  for  implementation  of  plans  or 
projects  for  consumer  information,  for  indus- 


try information,  for  promotion,  or  for  re- 
search, except  that,  upon  approval  of  the  Sec- 
retary, the  Board  may  contract  with  qualified 
State  soybean  boards  to  implement  plans  or 
projects  within  their  respective  States. 

(3)  Terms 

Any  contract  or  agreement  entered  into 
under  this  subsection  shall  provide  that— 

(A)  the  contracting  party  shall  develop 
and  submit  to  the  Board  a  plan  or  project 
together  with  a  budget  or  budgets  that 
shall  show  estimated  costs  to  be  incurred 
for  such  plan  or  project; 

(B)  the  plan  or  project  shall  not  become 
effective  until  it  has  been  approved  by  the 
Secretary;  and 

(C)  the  contracting  party  shall  Iteep  accu- 
rate records  of  all  of  its  transactions,  ac- 
count for  f imds  received  and  expended,  in- 
cluding staff  time,  salaries,  and  expenses 
expended  on  behalf  of  Board  activities, 
make  periodic  reports  to  the  Board  of  ac- 
tivities conducted,  and  moke  such  other  re- 
ports as  the  Board  or  the  Secretary  may  re- 
quire. 

(4)  Communications  to  producers 

The  order  may  provide  that— 

(A)  the  Board  may  enter  into  contracts  or 
agreements  with  qualified  State  soybean 
boards  that  apply  therefor  and  agree  to  the 
terms  thereof,  for  the  implementation  of 
plans  or  projects  to  coordinate  and  facili- 
tate communications  to  producers  regarding 
the  conduct  of  activities  imder  the  order 
and  for  the  payment  of  the  costs  of  the 
plans  or  projects  with  fimds  received  by  the 
Board  under  the  order;  and 

(B)  to  facilitate  the  funding  of  plans  or 
projects  described  in  subparagraph  (A),  if 
the  order  does  not  authorize  the  payment 
of  refunds,  the  Board  shall  allocate  for  such 
funding  each  year  an  amoimt  not  less  than 
the  cimaulative  amount  of  all  producer  con- 
tributions to  qualified  State  soybean  boards 
during  the  previous  year  that  the  State 
boards  were  unable  to  retain,  and  forwarded 
to  the  Board,  because  producers  received  re- 
funds on  such  State  contributions,  as  deter- 
mined by  the  Board  based  on  information 
submitted  by  the  qualified  State  soybean 
boards. 

(5)  Apportionment  of  funds  to  qualified  State  soy- 
bean boards 

(A)  In  general 

In  using  the  funds  allocated  each  year 
under  paragraph  (4)(B)  for  payment  of  the 
costs  of  contracts  or  agreements  described 
in  paragraph  (4)(A),  subject  to  subpara- 
graph (B),  the  Board  shall  apportion  such 
allocated  fimds  among  States  so  that  each 
qualified  State  soybean  board  receives  an 
amount  equal  to  the  amount  of  such  allo- 
cated funds  attributable  to  refunds  in  the 
State  during  the  previous  year,  as  deter- 
mined by  the  Board  based  on  information 
submitted  by  the  qualified  State  soybean 
boards. 
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(B)  Exception 

The  Board  shall  not  be  required  to  appor- 
tion funds  to  a  qualified  State  soybean 
board,  as  provided  in  subparagraph  (A),  if— 
(i)  the  qualified  State  soybean  board 
has  not  entered  into  a  contract  or  agree- 
ment with  the  Board  for  the  implementa- 
tion of  plans  or  projects  described  in  para- 
graph (4)(A);  or 

(ii)  the  amount  to  be  apportioned  to  the 
qualified  State  soybean  board  is  less  than 
the  cost  to  the  Board  of  overseeing  the 
use  of  such  apportionment  during  the 
year  involved,  and  the  contract  or  agree- 
ment shall  so  provide. 

(k)  Books  and  records  of  Board 

The  order  shall  require  the  Board  to— 

(1)  maintain  such  books  and  records,  which 
shall  be  avaUable  to  the  Secretary  for  inspec- 
tion and  audit,  as  the  Secretary  may  pre- 
scribe; 

(2)  prepare  and  submit  to  the  Secretary, 
from  time  to  time,  such  reports  as  the  Secre- 
tary may  prescribe;  and 

(3)  account  for  the  receipt  and  disburse- 
ment of  all  funds  entrusted  to  the  Board. 

The  Board  shall  cause  its  books  and  records  to 
be  audited  by  an  independent  auditor  at  the 
end  of  each  fiscal  year  and  a  report  of  such 
audit  to  be  submitted  to  the  Secretary.  The 
Secretary  shall  make  such  report  available  to 
the  public  upon  request. 

(Z)  Assessments 
(1)  In  general 

(A)  First  purcliasers 
(i)  Collection 

The  order  shall  provide  that  each  first 
purchaser  of  soybeans  from  a  producer 
shall  collect,  in  the  manner  prescribed  by 
the  order,  an  assessment  from  the  produc- 
er and  remit  the  assessment  to  the  Board, 
The  Board  shall  use  qualified  State  soy- 
bean boards  to  collect  such  assessments  in 
States  in  which  such  boards  operate. 

(ii)  Rate 

The  rate  of  assessment  prescribed  by 
the  order  shall  be  one-half  of  1  percent  of 
the  net  market  price  of  soybeans  sold  by 
the  producer  to  the  first  purchaser. 

(iii)  One  assessment 

No  more  than  one  assessment  shall  be 
made  on  any  soybeans. 

(B)  Direct  processing 

The  order  shall  provide  that  any  person 
processing  soybeans  of  that  person's  own 
production  and  marketing  such  soybeans  or 
soybean  products  made  from  such  soybeans 
shall  remit  to  the  Board  or  the  qualified 
State  soybean  board,  in  the  manner  pre- 
scribed by  the  order,  an  assessment  estab- 
lished at  a  rate  equivalent  to  the  rate  pro- 
vided for  in  subparagraph  (A)(ii). 


(2)  Refunds 

(A)  Refunds  prior  to  initial  referendum 

(i)  In  general 

The  order  shall  provide  that,  during  the 
period  prior  to  the  approval  of  the  con- 
tinuation of  the  initial  order  in  the  refer- 
endum provided  for  in  section  6305(a)  of 
this  title,  as  determined  by  the  Secretary, 
each  producer  shall  have  the  right  to 
demand  and  receive  from  the  Board  a 
refimd  of  any  assessment  collected  from 
such  producer  if — 

(I)  such  producer  is  responsible  for 
paying  the  assessment;  and 

(II)  such  producer  does  not  support 
the  programs,  projects,  or  activities  im- 
plemented under  the  order. 

(ii)  By  Board 

During  the  period  referred  to  in  clause 
(i),  refunds  shall  be  provided  equally  from 
the  Board  and,  where  applicable,  the 
qualified  State  soybean  board,  as  deter- 
mined by  the  Secretary. 

(B)  Administration 

Subject  to  subparagraph  (C)(i),  any 
demand  by  a  producer  for  a  refund  of  an  as- 
sessment under  this  paragraph  shall  be 
made  in  accordance  with  regulations,  on  a 
form,  and  within  the  time  period  (not  to 
exceed  90  days)  prescribed  by  the  Board. 

(C)  Submission  of  refund  demands 

(!)  In  general 

In  each  State  in  which  a  qualified  State 
soybean  board  collects  assessments,  as 
provided  in  paragraph  (l)(A)(i),  producers 
shall  submit  demands  for  refimds  of  as- 
sessments to  the  qualified  State  soybean 
board.  Such  board  shall  provide  notice  to 
producers,  in  a  manner  prescribed  by  the 
Board,  of  their  right  to  such  refunds,  and 
shall  process  such  submissions  under  pro- 
cedures established  by  State  law  applica- 
ble to  refunds  of  assessments  on  soybeans, 
except  that  if  no  refunds  are  allowed 
under  State  law,  such  submissions  shall  be 
processed  under  procedures  established 
under  this  paragraph. 

(ii)  No  qualified  State  soybean  board 

In  each  State  in  which  there  is  no  quali- 
fied State  soybean  board,  producers  shall 
submit  demands  for  refimds  of  assess- 
ments directly  to  the  Board. 

(D)  Time  limit  for  making  refund 

Subject  to  subparagraph  (C)(i),  each 
refund  to  a  producer  of  an  assessment 
imder  this  paragraph  shall  be  made  as  soon 
as  practicable,  but  in  no  event  more  than  60 
days,  after  submission  of  proof  satisfactory 
to  the  qualified  State  soybean  board  or  the 
Board  that  the  producer  paid  the  assess- 
ment for  which  refund  is  demanded. 

(E)  Order  not  favored 

If  the  Secretary  determines  that  produc- 
ers do  not  favor  the  continuation  of  the 
order  in  the  ref erendiun  provided  for  in  sec- 
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tion  6305(a)  of  this  title,  refunds  shall  be 
made  under  this  paragraph  on  collected  as- 
sessments until  such  collections  are  termi- 
nated, as  provided  in  section  6305(a)  of  this 
title. 

(F)  Refunds  after  initial  referendum 

(i)  In  general 

The  order  shall  contain  provisions  relat- 
ing to  refunds  after  the  approval  of  the 
order  in  the  initial  ref  erendiun  under  sec- 
tion 6305(a)  of  this  title  as  required  in 
this  subparagraph. 

(ii)  Availability 

Effective  for  the  period  beginning  on 
the  date  the  Secretary  determines  the 
result  of  the  initial  referendum  under  sec- 
tion 6305(a)  of  this  title  and  ending  on  a 
date  (not  later  than  18  months  there- 
after) established  by  the  Secretary,  the 
qualified  State  soybean  board  and,  where 
no  qualified  State  soybean  board  exists, 
the  Board  shall  make  ref  imds  available  to 
soybean  producers  at  the  end  of  the  fiscal 
year  from  escrowed  funds,  as  provided  for 
in  clause  (vii).  Such  refunds  shall  be  made 
available,  under  the  procedures  specified 
in  subparagraphs  (A)  through  (D)  to  the 
extent  not  inconsistent  with  this  subpara- 
graph, to  producers  who  have  requested 
refunds  during  such  period. 

(iii)  Poll 

Not  later  than  the  end  of  the  period 
provided  for  in  clause  (ii),  the  Secretary 
shall  conduct  a  poll  of  soybean  producers, 
using  the  procedures  provided  for  in  sec- 
tion 6305(b)(3)  of  this  title,  to  determine 
if  producers  support  the  conduct  of  a  ref- 
erendum on  the  continuance  of  the  pay- 
ment of  refunds  under  the  order. 

(iv)  Referendum 

If  the  Secretary  determines,  based  on 
the  poll  conducted  under  clause  (iii),  that 
the  conduct  of  a  referendum  is  supported 
by  at  least  20  percent  of  the  producers 
(not  in  excess  of  one-fifth  of  which  may 
be  producers  in  any  one  State)  who, 
during  a  representative  period,  have  been 
engaged  in  the  production  of  soybeans, 
the  Secretary  shall  conduct  a  referendum 
among  all  such  producers  for  the  purpose 
of  determining  whether  such  producers 
favor  the  continuation  of  the  payment  of 
refunds  under  the  order.  Such  referen- 
dum shall  be  conducted,  under  the  proce- 
dures provided  for  in  section  6305  of  this 
title,  not  later  than  1  year  after  the  Secre- 
tary determines,  based  on  the  poll,  that 
the  ref  erendiun  is  required. 

(v)  Continued  refunds 

If  the  Secretary  conducts  a  referendum 
under  clause  (iv),  the  qualified  State  soy- 
bean board  and,  where  no  qualified  State 
soybean  board  exists,  the  Board  shall  con- 
tinue to  make  ref  imds  available  to  produc- 
ers as  provided  for  in  clause  (ii)  during 
the  period  prior  to  the  conduct  of  the  ref- 
erendum, which  shall  be  payable  at  the 


end  of  the   period  from  the   escrowed 
fimds,  as  provided  in  clause  (vii). 

(vi)  Continuation  or  cessation  of  refunds 

If  the  Secretary  determines,  in  the  ref- 
erendum conducted  under  clause  (iv),  that 
continuation  of  the  pajmient  of  refunds  is 
favored  by  a  majority  of  the  producers 
voting  in  such  referendum,  the  qualified 
State  soybean  board  and.  where  no  quali- 
fied State  soybean  board  exists,  the  Board 
shall  continue  to  make  refunds  available 
to  producers  as  provided  for  in  clause  (ii) 
for  each  1-year  period  that  follows  until 
such  time  as  soybean  producers  approve 
an  amendment  to  the  order  to  eliminate 
such  refunds.  Such  refimds  shall  be  pay- 
able at  the  end  of  each  such  1-year  period 
from  escrowed  fimds,  as  provided  in 
clause  (vii).  If  the  Secretary  determines  in 
the  referendum  that  continuation  of  such 
refimds  is  not  favored  by  a  majority  of 
producers  voting  in  the  referendum,  the 
right  to  such  refunds  shall  cease  immedi- 
ately. 

(vii)  Escrow  accounts 

(I)  Establishment 

The  qualified  State  soybean  board 
and,  for  producers  in  States  where  no 
qualified  State  soybean  board  exists,  the 
Board  shall  establish  escrow  accoimts  to 
be  used  to  pay  refunds  under  clause  (ii) 
and,  if  necessary,  clauses  (v)  and  (vi). 

(II)  Separate  accounts 

The  qualified  State  soybean  board 
and,  where  no  qualified  State  soybean 
board  exists,  the  Board  shall  establish 
separate  escrow  accoimts  for  each  State 
from  which  producer  assessments  are 
collected  for  the  purpose  of  making  re- 
funds under  clauses  (ii),  (v),  and  (vi),  re- 
spectively. 

(III)  Deposits 

The  qualified  State  soybean  board 
and,  where  no  qualified  State  soybean 
board  exists,  the  Board  shall  deposit 
into  its  escrow  account  for  refimds 
under  clause  (ii),  (v),  or  (vi),  as  appropri- 
ate, 10  percent  of  the  total  assessment 
collected  by  the  qualified  State  soybean 
board  and,  where  no  qualified  State  soy- 
bean board  exists,  the  Board  (including 
the  assessment  provided  under  para- 
graph (2)  and  contributions  by  produc- 
ers to  qualified  State  soybean  boards 
under  paragraph  (4)),  during  the  time 
period  involved. 

(IV)  Refunds  made  from  escrow  account 

Refimds  requested  by  producers  from 
a  State  under  clause  (ii)  (or  if  refimds 
are  available  under  clause  (v)  or  (vi)) 
during  the  time  period  involved  shall  be 
made  from  the  escrow  account  that  is 
applicable  to  that  clause  for  such  State. 

(V)  Proration 

If  the  funds  deposited  in  a  State  ac- 
count established  under  subclause  (I) 
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for  purposes  described  under  clauses 
(ii),  (V),  and  (vi)  are  not  sufficient  to 
honor  all  requests  for  refunds  made  by 
producers  from  that  State  during  the 
time  period  involved,  the  qualified  State 
soybean  board  and,  where  no  qualified 
State  soybean  board  exists,  the  Board 
shall  prorate  the  amount  of  such  re- 
fimds  from  the  State's  accoimt  among 
all  producers  from  that  State  that  re- 
quest ref  imds. 
(YD  Surplus  funds 

Any  funds  not  refimded  to  producers 
in  a  State  under  this  clause  shall  be  di- 
vided equally  between  the  Board  and 
the  qualified  State  soybean  board  of 
such  State.  Such  funds  shall  be  used  to 
carry  out  programs  under  this  chapter. 
(VII)  Refund  period 

In  appl3ring  this  clause  to  refunds 
under  clause  (vi),  each  annual  refund 
period  shall  be  treated  separately. 

(3)  Use 

The  assessments  (net  of  any  refimds  imder 
paragraph  (2))  shall  be  used  for— 

(A)  payment  of  the  expenses  incurred  in 
implementation  and  administration  of  the 
order; 

(B)  the  establishment  of  a  reasonable  re- 
serve; and 

(C)  reimbiu^ement  to  the  Secretary  of  ad- 
ministrative costs  incurred  by  the  Secretary 
to  implement  and  administer  the  order, 
other  than  one-half  of  the  cost  incurred  for 
the  ref erendimi  conducted  under  paragraph 
(2)(P). 

(4)  Credit  for  contributions  to  qualified  State  soy- 
bean boards 

A  producer  who  can  establish  that  such  pro- 
ducer is  contributing  to  a  qualified  State  soy- 
bean board  shall  receive  credit,  in  determin- 
ing the  assessment  due  to  the  Board  from 
such  producer,  for  contributions  to  the  quali- 
fied State  soybean  board  of  up  to  one-quarter 
of  1  percent  of  the  net  market  price  of  soy- 
beans or  the  equivalent  thereof.  For  purposes 
of  this  chapter,  there  shall  be  only  one  quali- 
fied State  soybean  board  in  each  State.  A  pro- 
ducer may  receive  a  credit  imder  this  para- 
graph only  if  the  contribution  is  to  the  quali- 
fied State  soybean  board  in  the  State  in 
which  the  soybeans  are  produced,  except  that 
the  Board,  with  the  approval  of  the  Secre- 
tary, may  authorize  exceptions  to  such  State- 
of-origin  rule  as  are  appropriate  to  ensure  ef- 
fective coordination  of  collection  procedures 
among  States. 

(5)  Single  process  of  assessment 

The  procedures  in  the  order  for  the  collec- 
tion of  assessments  shall  ensure,  to  the 
extent  practicable,  that  such  soybeans  are 
subject  to  a  single  process  of  assessment 
under  the  order, 
(m)  Credit  for  certain  costs  to  States 

The  order  shall  provide  that  the  Board  may 
provide  a  credit  to  each  qualified  State  soybean 
board  of  an  amount  not  to  exceed  one-half  of 


any  fees  paid  to  State  governmental  agencies  or 
first  purchasers  for  collection  of  the  assess- 
ments if  the  payment  of  such  fees  by  the  quali- 
fied State  soybean  board  is  required  by  State 
law  enacted  prior  to  November  28,  1990,  except 
that  the  Board  may  not  provide  a  credit  to  any 
qualified  State  soybean  board  of  an  amoimt 
that  exceeds  2.5  percent  of  the  amount  of  as- 
sessments collected  and  remitted  to  the  Board 
under  subsection  (D  of  this  section. 

(n)  Minimum  level  of  assessments  to  States 

(1)  Pre-referendum  period 

The  order  shall  contain  provisions  to  ensure 
that,  during  the  period  prior  to  the  conduct 
of  the  referendum  provided  for  in  section 
6305(a)  of  this  title,  each  qualified  State  soy- 
bean board  receives  annuaUy  an  amount  of 
fimds  equal  to  the  average  amount  that  the 
State  board  collected  from  assessments 
during  each  of  the  State  board's  fiscal  years 
1984  through  1988  (excluding  the  year  in 
which  such  collections  were  the  highest  and 
the  year  in  which  such  collections  were  the 
lowest),  as  determined  by  the  Secretary  and 
subject  to  paragraph  (3). 

(2)  Post-referendum  period 

The  order  shall  provide,  effective  after  the 
conduct  of  the  referendum  provided  for  in 
section  6305(a)  of  this  title,  subject  to  para- 
graph (3),  that  the  Board  annually  shall  pro- 
vide a  credit  to  each  qualified  State  soybean 
board  of  an  amount  by  which— 

(A)  the  amount  equal  to  1  cent  times  the 
average  number  of  bushels  of  soybeans  pro- 
duced in  the  State  during  each  of  the  pre- 
ceding 5  years  (excluding  the  year  in  which 
the  production  is  the  highest  and  the  year 
in  which  the  production  is  the  lowest);  ex- 
ceeds 

(B)  the  total  amoimt  collected  by  the 
qualified  State  soybean  board  from  assess- 
ments on  producers  minus  the  amount  of 
assessments  remitted  to  the  Board  during 
such  year  under  subsection  (D  of  this  sec- 
tion. 

(3)  Limitation 

The  total  amount  of  credits  under  para- 
graph (1)  or  (2)  and  assessments  retained  by 
the  qualified  State  soybean  board  for  a  year 
may  not  exceed  the  total  amount  of  assess- 
ments collected  in  that  State  under  subsec- 
tion (0  of  this  section  (net  of  any  refunds 
made  under  paragraph  (2)  of  subsection  (Z)  of 
this  section)  in  that  year. 

(o)  Investment  of  funds 

(1)  In  general 

The  order  shall  provide  that  the  Board, 
with  the  approval  of  the  Secretary,  may 
invest  assessment  fimds  collected  by  the 
Board  under  the  order,  pending  their  dis- 
bursement, only  in— 

(A)  obligations  of  the  United  States  or 
any  agency  thereof; 

(B)  general  obligations  of  any  State  or 
any  political  subdivision  thereof; 
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(C)  any  interest-bearing  account  or  certifi- 
cate of  deposit  of  a  bank  that  is  a  member 
of  the  Federal  Reserve  System;  or 

(D)  obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United  States. 

(2)  Income 

Income  from  any  such  investment  may  be 
used  for  any  purpose  for  which  the  invested 
f  imds  may  be  used, 
(p)  Prohibition  on  use  of  funds  to  influence  govern- 
mental action 

(1)  In  general 

Except  as  otherwise  provided  in  paragraph 
(2),  the  order  shall  prohibit  any  funds  collect- 
ed by  the  Board  imder  the  order  from  being 
used  in  any  manner  for  the  purpose  of  influ- 
encing legislation  or  governmental  action  or 
policy. 

(2)  Exceptions 

Paragraph  (1)  shall  not  apply  to— 

(A)  the  development  and  recommendation 
of  amendments  to  the  order; 

(B)  the  communication  to  appropriate 
government  officials  of  information  relating 
to  the  conduct,  implementation,  or  results 
of  promotion,  research,  consumer  informa- 
tion, or  industry  information  activities 
under  the  order;  or 

(C)  any  action  designed  to  market  soy- 
beans or  soybean  products  directly  to  a  for- 
eign government  or  political  subdivision 
thereof. 

(q)  Books  and  records  of  first  purchasers  and  certain 
producers 

(1)  Recordkeeping 

(A)  In  general 

The  order  shall  require  that  each  first 
purchaser  of  soybeans  and  any  person  proc- 
essing soybeans  of  that  person's  own  pro- 
duction maintain  and  make  available  for  in- 
spection by  the  Board  or  the  Secretary  such 
books  and  records  as  may  be  required  by 
the  order  and  file  reports  at  the  time,  in  the 
manner,  and  having  the  content  prescribed 
by  the  order.  The  order  shall  exempt  small 
producers  processing  soybeans  of  their  own 
production  from  such  recordkeeping  and  re- 
porting requirements  if  they  are  not  re- 
quired to  pay  assessments  imder  the  order. 

(B)  "Small  producer"  defined 

The  order  shall  define  the  term  ''small 
producer"  as  such  term  is  used  in  subpara- 
graph (A). 

(2)  Use  of  information 

(A)  In  general 

Information  maintained  under  paragraph 
(1)  shall  be  made  available  to  the  Secretary 
as  is  appropriate  for  the  administration  or 
enforcement  of  this  chapter,  or  any  order 
or  regulation  issued  under  this  chapter. 

(B)  Other  information 

The  Secretary  shall  authorize  the  use 
under  this  chapter  of  information  regarding 
first  purchasers  that  is  accumulated  imder 
a  law  or  regulation  other  than  this  chapter 
or  regulations  under  this  chapter. 


(3)  Confidentiality 

(A)  In  general 

Except  as  otherwise  provided  in  this  chap- 
ter, commercial  or  financial  information 
that  is  obtained  under  paragraph  (1)  or  (2) 
and  that  is  privileged  or  confidential  shall 
be  kept  confidential  by  all  officers  and  em- 
ployees of  the  Department,  members  of  the 
Board,  and  agents  of  the  Board. 

(B)  Permitted  uses 

Information  obtained  under  the  authority 
of  this  chapter  shall  be  made  available  to 
any  agency  or  officer  of  the  Federal  Gov- 
ernment f  or— 

(i)  the  implementation  of  this  chapter; 
(ii)   any  investigatory  or  enforcement 
action  necessary  for  the  implementation 
of  this  chapter;  or 

(iii)  any  civil  or  criminal  law  enforce- 
ment activity  if  the  activity  is  authorized 
by  law. 

(C)  Other  exceptions 

Nothing  in  subparagraph  (A)  may  be 
deemed  to  prohibit— 

(i)  the  issuance  of  general  statements, 
based  on  the  reports,  of  the  number  of 
persons  subject  to  an  order  or  statistical 
data  collected  therefrom,  which  state- 
ments do  not  identify  the  information 
furnished  by  any  person;  or 

(ii)  the  publication,  by  direction  of  the 
Secretary,  of  the  name  of  any  person  vio- 
lating any  order,  together  with  a  state- 
ment of  the  particular  provisions  of  the 
order  violated  by  such  person. 

(4)  Penalty 

Any  person  who  willfully  violates  the  provi- 
sions of  this  subsection,  upon  conviction, 
shall  be  subject  to  a  fine  of  not  more  than 
$1,000,  or  to  imprisonment  for  not  more  than 
one  year,  or  both,  and,  if  a  member  or  an 
agent  of  the  Board  or  an  officer  or  employee 
of  the  Department,  shall  be  removed  from 
office. 

(r)  Incidental  terms  and  conditions 

The  order  shall  provide  terms  and  conditions, 
not  inconsistent  with  the  provisions  of  this 
chapter,  as  necessary  to  effectuate  the  provi- 
sions of  the  order,  including  provisions  for  the 
assessment  of  a  penalty  for  each  late  payment 
of  assessments  under  subsection  (I)  of  this  sec- 
tion. 

(Pub.  L.  101-624,  title  XIX,  §1969,  Nov.  28, 
1990,  104  Stat.  3884;  Pub.  L.  102-237,  title  VIII, 
§  806(1),  Dec.  13,  1991, 105  Stat.  1883.) 

Amendments 

1991-Subsec.  (g)(2)(A)(ii).  Pub.  L.  102-237. 
§806(1)(A).  substituted  "Agricultural"  for  "Argicul- 
tural". 

Subsec.  (n(2)(F)(vii)(V).  Pub.  L.  102-237.  5  806(1)(B). 
substituted  "that  request"  for  "that  requests". 

Subsec.  (q)(4).  Pub.  L.  102-237.  §  806(1)(C).  inserted 
a  comma  after  "and"  and  struck  out  semicolon  after 
"Board". 
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Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6302,  6309  of 
this  title. 

§  6305.  Referenda 

(a)  Initial  referendum 

(1)  Requirement 

Not  earlier  than  18  months  or  later  than  36 
months  following  issuance  of  an  order  under 
section  6303  of  this  title,  the  Secretary  shall 
conduct  a  referendum  among  producers  who, 
diuing  a  representative  period  as  determined 
by  the  Secretary,  have  been  engaged  in  the 
production  of  soybeans  for  the  purpose  of  as- 
certaining whether  the  order  then  in  effect 
shall  be  continued. 

(2)  Advance  notice 

The  Secretary  shall,  to  the  extent  practica- 
ble, provide  broad  public  notice  in  advance  of 
any  referendum.  Any  such  notice  shall  be 
provided  without  advertising  expenses  by 
means  of  newspapers,  coimty  newsletters,  the 
electronic  media,  and  press  releases,  through 
the  use  of  notices  posted  in  State  and  county 
Extension  Service  offices  and  county  Agricul- 
tural Stabilization  and  Conservation  Service 
offices,  and  by  other  appropriate  means  speci- 
fied in  the  order.  Such  notice  shall  include  in- 
formation on  when  the  referendum  will  be 
held,  registration  and  voting  requirements, 
rules  regarding  absentee  voting,  and  other 
pertinent  facts. 

(3)  Approyal  of  order 

Such  order  shall  be  continued  only  if  the 
Secretary  determines  that  the  order  has  been 
approved  by  not  less  than  a  majority  of  the 
producers  voting  in  the  referendum. 

(4)  Disapproval  of  order 

If  continuation  of  the  order  is  not  approved 
by  a  majority  of  those  voting  in  the  referen- 
dum, the  Secretary  shall  terminate  collection 
of  assessments  under  the  order  within  6 
months  after  the  referendum  and  shall  termi- 
nate the  order  in  an  orderly  maimer  as  soon 
as  practicable. 

(b)  Additional  referenda 
(1)  In  general 

(A)  Requirement 

After  the  initial  referendum  on  an  order, 
the  Secretary  shaU  conduct  additional  re- 
ferenda, as  described  in  subparagraph  (C), 
if  requested  by  a  representative  group  of 
producers,  as  described  in  subparagraph 
(B). 

(B)  Representative  group  of  producers 

An  additional  referendum  on  an  order 
shall  be  conducted  if  requested  by  10  per- 
cent or  more  of  the  producers  who  during  a 
representative  period  have  been  engaged  in 
the  production  of  soybeans,  of  which  group 
of  requesting  producers  not  in  excess  of 
one-fifth  may  be  producers  in  any  one 
State,  as  determined  by  the  Secretary. 

(C)  Eligible  producers 

Each  additional  referendum  shall  be  con- 
ducted among  all  producers  who,  during  a 


representative  period,  as  determined  by  the 
Secretary,  have  been  engaged  in  the  pro- 
duction of  soybeans  to  determine  whether 
such  producers  favor  the  termination  or 
suspension  of  the  order. 

(2)  Disapproval  of  order 

If  the  Secretary  determines,  in  any  referen- 
dum conducted  under  paragraph  (1),  that  sus- 
pension or  termination  of  the  order  is  favored 
by  a  majority  of  the  producers  voting  in  the 
referendum,  the  Secretary  shall  suspend  or 
terminate,  as  appropriate,  collection  of  assess- 
ments under  the  order  within  6  months  after 
such  determination  and  shall  suspend  or  ter- 
minate the  order,  as  appropriate,  in  an  order- 
ly manner  as  soon  as  practicable  after  such 
determination. 

(3)  Opportunity  to  request  additional  referenda 

(A)  In  general 

To  facilitate  the  periodic  determination  as 
to  whether  producers  favor  the  conduct  of 
an  additional  referendum  under  this  subsec- 
tion, the  Secretary,  5  years  after  the  con- 
duct of  a  referendum  under  this  chapter 
and  every  5  years  thereafter,  shaU  provide 
soybean  producers  an  opportimity  to  re- 
quest an  additional  referendum,  as  provided 
in  this  paragraph. 

(B)  Method  of  making  request 

(i)  In-person  requests 

To  carry  out  subparagraph  (A),  the  Sec- 
retary shall  establish  a  procedure  under 
which  producers  may  request  a  reconfir- 
mation referendum  in  person  at  coimty 
extension  offices  or  county  Agricultural 
Stabilization  and  Conservation  Service  of- 
fices during  a  period  established  by  the 
Secretary,  or  as  provided  in  clause  (ii). 

(ii)  Mail-in  requests 

In  lieu  of  making  such  requests  in 
person,  producers  may  make  requests  by 
mail.  Mail-in  requests  shall  be  postmarked 
no  later  than  the  end  of  the  period  estab- 
lished under  clause  (i)  for  in-person  re- 
quests. To  facilitate  such  submission  of 
requests  by  mail,  the  Secretary  may  make 
mail-in  request  forms  available  to  produc- 
ers. 

(C)  Notifications 

The  Secretary  shall  publish  a  notice  in 
the  Federal  Register,  and  the  Board  shall 
provide  written  notification  to  producers, 
not  later  than  60  days  prior  to  the  end  of 
the  period  established  imder  subparagraph 
(B)(i)  for  in-person  requests,  of  the  produc- 
ers' opportunity  to  request  the  additional 
referendum.  Such  notifications  shall  ex- 
plain the  producers'  rights  to,  and  the  pro- 
cedure specified  in  this  subsection  for,  the 
conduct  of  an  additional  referendum,  the 
purpose  of  the  referendum,  and  the  date 
and  method  by  which  producers  may  act  to 
request  the  additional  referenda  under  this 
paragraph.  The  Secretary  shall  take  such 
other  actions  as  the  Secretary  determines 
are  necessary  to  ensure  that  producers  are 
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made  aware  of  the  opportunity  to  request 
an  additional  referendum  on  the  order. 

(D)  Action  by  Secretary 

As  soon  as  practicable  following  the  sub- 
mission of  requests  for  a  reconsideration 
referendimi,  the  Secretary  shall  determine 
whether  a  sufficient  number  of  producers 
have  requested  an  additional  referendum, 
and  take  other  steps  to  conduct  an  addition- 
al referendum,  as  are  required  imder  para- 
graph (1). 

(E)  Time  limit 

Any  additional  referendum  requested 
under  the  procedures  provided  in  this  para- 
graph shall  be  conducted  not  later  than  1 
year  after  the  Secretary  determines  that  a 
representative  group  of  producers,  as  de- 
scribed in  paragraph  (1)(B),  have  requested 
the  conduct  of  such  referendum. 

(c)  Procedures 

(1)  Reimbursement  of  Secretary 

The  Secretary  shall  be  reimbursed  from  as- 
sessments collected  by  the  Board  for  any  ex- 
penses incurred  by  the  Secretary  in  connec- 
tion with  the  conduct  of  any  activity  required 
under  this  section,  except  for  the  salaries  of 
Government  employees  associated  with  the 
conduct  of  a  referendum  under  subsections 
(a)  and  (b)  of  this  section. 

(2)  Date 

Each  referendum  shall  be  conducted  for  a 
reasonable  period  of  time  not  to  exceed  3 
days,  established  by  the  Secretary,  under  a 
procedure  whereby  producers  intending  to 
vote  in  the  referendum  shall  certify  that  they 
were  engaged  in  the  production  of  soybeans 
during  the  representative  period  and,  at  the 
same  time,  shall  be  provided  an  opportunity 
to  vote  in  the  referendum. 

(3)  Place 

Referenda  shall  be  conducted  at  county  ex- 
tension offices  and  provision  shall  be  made 
for  absentee  mail  ballots  to  be  provided  on  re- 
quest. Absentee  mail  ballots  shall  be  fur- 
nished by  the  Secretary  on  request  made  in 
person,  by  mail,  or  by  telephone. 

(Pub.  L.  101-624,  title  XIX,  §1970,  Nov.  28, 
1990,  104  Stat.  3898;  Pub.  L.  102-237,  title  VIII, 
§  806(2),  Dec.  13,  1991,  105  Stat.  1883.) 

Amendbcents 

1991— Subsec.  (b)(3)(A).  Pub.  L.  102-237  made  tech- 
nical amendment  to  reference  to  this  chapter  to  cor- 
rect reference  to  corresponding  provision  of  original 
act. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6304,  6309  of 
this  title. 

§  6306.  Petition  and  review 
(a)  Petition 
(1)  In  general 

A  person  subject  to  an  order  issued  under 
this  chapter  may  file  with  the  Secretary  a  pe- 
tition— 

(A)  stating  that  the  order,  any  provision 

of  the  order,  or  any  obligation  imposed  in 


connection  with  the  order  is  not  established 
in  accordance  with  law;  and 

(B)  requesting  a  modification  of  the  order 
or  an  exemption  from  the  order. 

(2)  Hearings 

The  petitioner  shall  be  given  the  opportimi- 
ty  for  a  hearing  on  a  petition  filed  under 
paragraph  (1),  in  accordance  with  regulations 
issued  by  the  Secretary. 

(3)  Ruling 

After  a  hearing  under  paragraph  (2),  the 
Secretary  shall  make  a  ruling  on  the  petition 
that  is  the  subject  of  the  hearing,  which  shall 
be  final  if  such  ruling  is  in  accordance  with 
applicable  law. 

(b)  Review 

(1)  Commencement  of  action 

The  district  court  of  the  United  States  in 
any  district  in  which  the  person  who  is  a  peti- 
tioner under  subsection  (a)  of  this  section  re- 
sides or  carries  on  business  shall  have  juris- 
diction to  review  a  ruling  on  the  petition  of 
such  person  imder  such  subsection,  if  a  com- 
plaint for  that  purpose  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  a  ruling 
by  the  Secretary  under  such  subsection  (a)  of 
this  section. 

(2)  Process 

Service  of  process  in  a  proceeding  under 
paragraph  (1)  shall  be  conducted  in  accord- 
ance with  the  Federal  Rules  of  Civil  Proce- 
dure. 

(3)  Remands 

If  the  court  determines,  under  paragraph 
(1),  that  a  ruling  issued  under  subsection 
(a)(3)  of  this  section  is  not  in  accordance  with 
applicable  law,  the  court  shall  remand  the 
matter  to  the  Secretary  with  directions 
either— 

(A)  to  make  such  ruling  as  the  court  shall 
determine  to  be  in  accordance  with  law;  or 

(B)  to  take  such  further  proceedings  as,  in 
the  opinion  of  the  court,  the  law  requires. 

(4)  Enforcement 

The  pendency  of  proceedings  instituted 
under  subsection  (a)  of  this  section  shall  not 
impede,  hinder,  or  delay  the  Attorney  Gener- 
al or  the  Secretary  from  taking  any  action 
imder  section  6307  of  this  title. 

(Pub.  L.   101-624,  title  XIX,   §1971,  Nov.  28, 
1990,  104  Stat.  3900.) 

References  in  Text 

The  Federal  Rules  of  Civil  Procedure,  referred  to  in 
subsec.  (b)(2).  are  set  out  in  the  Appendix  to  Title  28, 
Judiciary  and  Judicial  Procedure. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6307,  6308  of 
this  title. 

§  6307.  Enforcement 

(a)  Jurisdiction 

The  district  courts  of  the  United  States  are 
vested  with  jurisdiction  specifically  to  enforce. 
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and  to  prevent  and  restrain  any  person  from 
violating,  any  order  or  regulation  made  or 
issued  under  this  chapter. 

(b)  Referral  to  Attorney  General 

A  civil  action  authorized  to  be  commenced 
under  this  section  shall  be  referred  to  the  At- 
torney General  for  appropriate  action,  except 
that  the  Secretary  shall  not  be  required  to 
refer  to  the  Attorney  General  a  violation  of 
this  chapter,  if  the  Secretary  believes  that  the 
administration  and  enforcement  of  this  chapter 
would  be  adequately  served  by  providing  a  suit- 
able written  notice  or  warning  to  the  person 
who  committed  such  violation  or  by  administra- 
tive  action  imder  section  6306  of  this  title. 

(c)  Civil  penalties  and  orders 

(1)  Civil  penalties 

Any  person  who  willfully  violates  any  provi- 
sion of  any  order  or  regulation  issued  by  the 
Secretary  under  this  chapter,  or  who  fails  or 
refuses  to  pay,  collect,  or  remit  any  assess- 
ment or  fee  duly  required  of  the  person  under 
the  order  or  regulations,  may  be  assessed— 

(A)  a  civil  penalty  by  the  Secretary  of  not 
more  than  $1,000  for  each  such  violation; 
and 

(B)  in  the  case  of  a  willful  failure  to  pay, 
collect,  or  remit  an  assessment  as  required 
by  the  order  or  regulation,  an  additional 
penalty  equal  to  the  amount  of  such  assess- 
ment. 

Each  violation  shall  be  a  separate  offense. 

(2)  Cease-and-desist  orders 

In  addition  to,  or  in  lieu  of,  a  civil  penalty 
under  paragraph  (1),  the  Secretary  may  issue 
an  order  requiring  a  person  to  cease  and 
desist  from  continuing  any  such  violation. 

(3)  Notice  and  hearing 

No  penalty  shall  be  assessed  or  cease-and- 
desist  order  issued  by  the  Secretary  under 
this  subsection  unless  the  person  against 
whom  the  penalty  is  assessed  or  the  order  is 
issued  is  given  notice  and  opportunity  for  a 
hearing  before  the  Secretary  with  respect  to 
such  violation. 

(4)  Finality 

The  order  of  the  Secretary  assessing  a  pen- 
alty or  imposing  a  cease-and-desist  order 
under  this  subsection  shall  be  final  and  con- 
clusive unless  the  affected  person  files  an 
appeal  of  the  Secretary's  order  with  the  ap- 
propriate district  court  of  the  United  States 
in  accordance  with  subsection  (d)  of  this  sec- 
tion. 

(d)  Review  by  district  court 
(1)  Commencement  of  action 

Any  person  who  has  been  determined  to  be 
in  violation  of  this  chapter,  or  against  whom 
a  civil  penalty  has  been  assessed  or  a  cease- 
and-desist  order  issued  imder  subsection  (c)  of 
this  section,  may  obtain  review  of  the  penalty 
or  order  by— 

(A)  filing,  within  the  30-day  period  begin- 
ning on  the  date  the  penalty  is  assessed  or 
order  issued,  a  notice  of  appeal  in— 


(i)  the  district  court  of  the  United 
States  for  the  district  in  which  the  person 
resides  or  conducts  business;  or 

(ii)  the  United  States  District  Court  for 
the  District  of  Coliunbia;  and 

(B)  simultaneously  sending  a  copy  of  the 
notice  by  certified  mail  to  the  Secretary. 

(2)  Record 

The  Secretary  shall  file  promptly  in  the  ap- 
propriate court  referred  to  in  paragraph  (1),  a 
certified  copy  of  the  record  on  which  the  Sec- 
retary has  determined  that  the  person  had 
committed  a  violation. 

(3)  Standard  of  review 

A  finding  of  the  Secretary  imder  this  sec- 
tion shall  be  set  aside  only  if  such  finding  is 
foimd  to  be  xmsupported  by  substantial  evi- 
dence. 

(e)  Failure  to  obey  orders 

Any  person  who  fails  to  obey  a  cease-and- 
desist  order  issued  under  this  section  after  such 
order  has  become  final  and  unappealable,  or 
after  the  appropriate  United  States  district 
court  has  entered  a  final  judgment  in  favor  of 
the  Secretary,  shall  be  subject  to  a  civil  penalty 
assessed  by  the  Secretary,  after  opportunity  for 
a  hearing  and  for  judicial  review  under  the  pro- 
cedures specified  in  subsections  (c)  and  (d)  of 
this  section,  of  not  more  than  $5,000  for  each 
offense.  Each  day  diutog  which  such  failure 
continues  shall  be  considered  as  a  separate  vio- 
lation of  such  order. 

(f)  Failure  to  pay  penalties 

If  any  person  fails  to  pay  an  assessment  of  a 
civil  penalty  under  this  section  after  it  has 
become  a  final  and  unappealable  order,  or  after 
the  appropriate  United  States  district  court  has 
entered  final  judgment  in  favor  of  the  Secre- 
tary, the  Secretary  shall  refer  the  matter  to  the 
Attorney  General  for  recovery  of  the  amount 
assessed  in  the  district  court  in  which  the 
person  resides  or  conducts  business.  In  such 
action,  the  validity  and  appropriateness  of  the 
final  order  imposing  the  civil  penalty  shall  not 
be  subject  to  review. 

(g)  Additional  remedies 

The  remedies  provided  in  this  chapter  shall 
be  in  addition  to,  and  not  exclusive  of,  other 
remedies  that  may  be  available. 

(Pub.  L.   101-624,  title  XIX,   §1972,  Nov.  28, 
1990,  104  Stat.  3901.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6306.  6308  of 
this  title. 

§  6308.  Investigations  and  power  to  subpoena 

(a)  Investigations 

The  Secretary  may  make  such  investigations 
as  the  Secretary  considers  necessary— 

(1)  for  the  effective  administration  of  this 
chapter;  and 

(2)  to  determine  whether  any  person  has 
engaged  or  is  engaging  in  any  act  that  consti- 
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tutes  a  violation  of  this  chapter,  or  any  order, 
rule,  or  regulation  issued  under  this  chapter. 

(b)  Subpoenas,  oaths,  and  affirmations 

(1)  In  general 

For  the  purpose  of  an  investigation  under 
subsection  (a)  of  this  section,  the  Secretary 
may  administer  oaths  and  affirmations,  and 
issue  a  subpoena  to  require  the  production  of 
any  records  that  are  relevant  to  the  inquiry. 
The  production  of  any  such  records  may  be 
required  from  any  place  in  the  United  States. 

(2)  Administrative  hearings 

For  the  purpose  of  an  administrative  hear- 
ing held  under  section  6306  or  6307  of  this 
title,  the  presiding  officer  is  authorized  to  ad- 
minister oaths  and  affirmations,  subpoena 
witnesses,  compel  their  attendance,  take  evi- 
dence, and  require  the  production  of  any 
records  that  are  relevant  to  the  inquiry.  Such 
attendance  of  witnesses  and  the  production  of 
any  such  records  may  be  required  from  any 
place  in  the  United  States. 

(c)  Aid  of  courts 

In  the  case  of  contumacy  by,  or  refusal  to 
obey  a  subpoena  issued  to,  any  person,  the  Sec- 
retary may  invoke  the  aid  of  any  court  of  the 
United  States  within  the  jurisdiction  of  which 
such  investigation  or  proceeding  is  carried  on, 
or  where  such  person  resides  or  carries  on  busi- 
ness, in  order  to  enforce  a  subpoena  issued  by 
the  Secretary  under  subsection  (b)  of  this  sec- 
tion. The  court  may  issue  an  order  requiring 
such  person  to  comply  with  such  a  subpoena. 

(d)  Contempt 

Any  failure  to  obey  an  order  of  the  court 
under  this  section  may  be  punished  by  such 
court  as  a  contempt  thereof. 

(e)  Process 

Process  in  any  such  case  may  be  served  in  the 
judicial  district  in  which  such  person  resides  or 
conducts  business  or  wherever  such  person  may 
be  found. 

(f)  Hearing  site 

The  site  of  any  hearings  held  under  section 
6306  or  6307  of  this  title  shall  be  within  the  ju- 
dicial district  where  such  person  resides  or  has 
a  principal  place  of  business. 

(Pub.  L.   101-624,  title  XIX,   §1973,  Nov.  28, 
1990,  104  Stat.  3902.) 

§  6309.  Administrative  provisions 

(a)  Construction 

Except  as  provided  in  subsection  (b)  of  this 
section,  nothing  in  this  chapter  may  be  con- 
strued to— 

(1)  preempt  or  supersede  any  other  pro- 
gram relating  to  soybean  promotion,  re- 
search, consumer  information,  or  industry  in- 
formation organized  and  operated  under  the 
laws  of  the  United  States  or  any  State;  or 

(2)  authorize  the  withholding  of  any  infor- 
mation from  Congress. 

(b)  State  laws 

(1)  Referenda  on  qualified  State  soybean  boards 

To  ensure  the  proper  administration  of  this 
chapter,  no  State  may  conduct  a  ref erendimi 


relating  to  the  continuation  or  termination  of 
a  qualified  State  soybean  board  or  State  soy- 
bean assessment— 

(A)  during  the  period  beginning  on  the 
date  an  order  is  issued  under  section  6303  of 
this  title  and  ending  18  months  after  the 
referendimi  on  such  order  is  conducted 
under  section  6305(a)  of  this  title;  or 

(B)  if  such  order  is  approved  imder  the 
referendimi  conducted  under  section 
6305(a)  of  this  title  by  a  majority  of  produc- 
ers voting  in  such  State,  such  State  law 
shall  be  suspended  for  an  additional  36 
months. 

(2)  Exception 

Paragraph  (1)  shall  not  be  construed  to 
apply  to— 

(A)  a  State  referendum  concerning  the 
approval  of  modifications  to  a  State  soy- 
bean promotion  program  that  does  not  in- 
volve termination  of  the  qualified  State  soy- 
bean board  or  State  soybean  assessment; 
and 

(B)  any  State  referendum  regarding  a 
State  soybean  promotion  program  that  is 
originated  by  soybean  producers. 

(3)  Assessments  collected  by  qualified  State  soy- 
bean boards 

To  ensure  adequate  funding  of  the  oper- 
ations of  qualified  State  soybean  boards 
under  this  chapter,  whenever  an  order  is  in 
effect  under  this  chapter,  no  State  law  or  reg- 
ulation that  limits  the  rate  of  assessment 
that  the  qualified  State  soybean  board  in  that 
State  may  collect  from  producers  on  soybeans 
produced  in  such  State,  or  that  has  the  effect 
of  limiting  such  rate,  may  be  applied  to  pro- 
hibit such  State  board  from  collecting,  and 
expending  for  authorized  purposes,  assess- 
ments from  producers  of  up  to  the  full 
amount  of  the  credit  authorized  for  producer 
contributions  to  qualified  State  soybean 
boards  under  section  6304(Z)(4)  of  this  title. 

(c)  Amendments  to  orders 

The  provisions  of  this  chapter  applicable  to 
orders  shall  be  applicable  to  amendments  to 
orders. 

(Pub.  L.  101-624,  title  XIX,  §1974,  Nov.  28, 
1990,  104  Stat.  3903;  Pub.  L.  102-237,  title  VIII, 
§  806(3),  Dec.  13,  1991, 105  Stat.  1883.) 

AMENDMENTS 

1991— Subsec.  (b).  Pub.  L.  102-237.  §  806(3)(B).  redes- 
ignated second  subsec.  (b),  relating  to  amendments  to 
orders,  as  (c). 

Subsec.  (b)(3).  Pub.  L.  102-237,  §  806(3)(A).  substitut- 
ed "section  6304(Z)(4)"  for  "section  6304(k)(4)". 

Subsec.  (c).  Pub.  L.  102-237,  §  806(3)(B).  redesignat- 
ed second  subsec.  (b),  relating  to  amendments  of 
orders,  as  (c). 

§  6310.  Suspension  or  termination  of  orders 

The  Secretary  shall,  whenever  the  Secretary 
finds  that  the  order  or  any  provision  of  the 
order  obstructs  or  does  not  tend  to  effectuate 
the  declared  policy  of  this  chapter,  terminate 
or  suspend  the  operation  of  such  order  or  provi- 
sion. The  termination  or  suspension  of  any 
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order,  or  any  provision  thereof,  shall  not  be 
considered  an  order  within  the  meaning  of  this 
chapter. 

(Pub.  L.  101-^24,  title  XIX,  S  1975.  Nov.  28, 
1990, 104  Stat.  3904.) 

§  6311.  Authorization  of  appropriations;  regulations 

(a)  In  general 

There  are  authorized  to  be  appropriated  for 
each  fiscal  year  such  funds  as  are  necessary  to 
carry  out  this  chapter. 

(b)  Administrative  expenses 

Funds  appropriated  under  subsection  (a)  of 
this  section  shall  not  be  available  for  pasmaent 
of  the  expenses  or  expenditures  of  the  Board  or 
the  Committee  in  administering  any  provision 
of  any  order  issued  under  this  chapter. 

(c)  Regulations 

The  Secretary  may  issue  such  regulations  as 
are  necessary  to  carry  out  this  chapter,  includ- 
ing regulations  relating  to  the  assessment  of 
late  payment  charges. 

(Pub.  L.  101-624,  title  XIX,  §1976,  Nov.  28, 
1990,  104  Stat.  3904.) 

CHAPTER  93— PROCESSOR-FUNDED  MILK 
PROMOTION  PROGRAM 
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(a)  Termination  of  order. 
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(c)  Other  referenda. 
Amendments. 

(a)  Amendments  to  order. 

(b)  Amendment  to  assessment  rates. 
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(a)  In  general. 

(b)  Administrative  expenses. 


§  6401.  Findings  and  declaration  of  policy 

(a)  Findings 

Congress  finds  that— 

(1)  fluid  milic  products  are  basic  foods  and 
are  a  primary  source  of  required  nutrients 
such  as  calcium,  and  otherwise  are  a  valuable 
part  of  the  human  diet; 

(2)  fluid  milk  products  must  be  readily 
available  and  marketed  efficiently  to  ensure 
that  the  people  of  the  United  States  receive 
adequate  nourishment; 

(3)  the  dairy  industry  plays  a  significant 
role  in  the  economy  of  the  United  States,  in 
that  milk  is  produced  by  thousands  of  milk 
producers  and  dairy  products  (including  fluid 
milk  products)  are  consumed  every  day  by 
millions  of  people  in  the  United  States; 

(4)  the  processing  of  milk  into  fluid  milk 
products  and  the  marketing  of  such  products 
are  important  to  the  dairy  industry  because 
the  fluid  milk  segment  of  the  dairy  market 
contributes  substantially  to  ensuring  that  the 
prices  paid  to  milk  producers  for  raw  milk  are 
stable  and  adequate  to  maintain  the  overall 
strength  of  the  dairy  industry; 

(5)  the  maintenance  and  expansion  of  mar- 
kets for  fluid  milk  products  are  vital  to  the 
Nation's  fluid  milk  processors  and  milk  pro- 
ducers, as  well  as  to  the  general  economy  of 
the  United  States; 

(6)  the  cooperative  development,  financing, 
and  implementation  of  a  coordinated  pro- 
gram of  advertising  and  promotion  of  fluid 
milk  products  is  necessary  to  maintain  and 
expand  markets  for  fluid  milk  products; 
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(7)  it  is  appropriate  to  finance  the  coopera- 
tive program  described  in  paragraph  (6)  with 
self-help  assessments  paid  by  the  fluid  milk 
processors;  and 

(8)  fluid  milk  products  move  in  interstate 
and  foreign  commerce,  and  fluid  milk  prod- 
ucts that  do  not  move  in  such  channels  of 
conunerce  directly  burden  or  affect  interstate 
conmierce  in  fluid  milk  products. 

(b)  Policy 

It  is  declared  to  be  the  policy  of  Congress 
that  it  is  in  the  public  interest  to  authorize  the 
establishment,  through  the  exercise  of  the 
powers  provided  in  this  chapter,  of  an  orderly 
procedure  for  developing,  financing  (through 
adequate  assessments  on  fluid  milk  products 
produced  in  the  United  States)  and  carrying 
out  an  effective  and  coordinated  program  of  ad- 
vertising designed  to  strengthen  the  position  of 
the  dairy  industry  in  the  marketplace  and  to 
maintain  and  expand  markets  and  uses  for  fluid 
milk  products  produced  in  the  United  States. 
Nothing  in  this  chapter  shall  be  construed  to 
provide  for  the  control  of  production  or  other- 
wise limit  the  right  of  individual  milk  producers 
to  produce  milk. 

(Pub,  L.  101-624,  title  XIX,  §  1999B,  Nov.  28, 
1990,  104  Stat.  3914.) 

Short  Title 

Section  1999A  of  Pub.  L.  101-624  provided  that: 
"This  subtitle  [subtitle  H  (§§  1999A— 1999R)  of  title 
XIX  of  Pub.  L.  101-624,  enacting  this  chapter]  may  be 
cited  as  the  'Fluid  Milk  Promotion  Act  of  1990'." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6403  of  this 
title. 

§  6402.  Definitions 
As  used  in  this  chapter: 

(1)  Advertising 

The  term  "advertising"  means  any  advertis- 
ing or  promotion  program  involving  only  fluid 
milk  products  and  directed  toward  increasing 
the  general  demand  for  fluid  milk  products. 

(2)  Board 

The  term  "Board"  means  the  National 
Processor  Advertising  and  Promotion  Board 
established  under  section  6407(b)  of  this  title. 

(3)  Fluid  milk  product 

The  term  "fluid  milk  product"— 

(A)  means  any  of  the  following  products 
in  fluid  or  frozen  form:  milk,  skim  milk, 
lowfat  milk,  milk  drinks,  buttermilk,  filled 
milk,  and  milkshake  and  ice  milk  mixes  con- 
taining less  than  20  percent  total  solids,  in- 
cluding any  such  products  that  are  flavored, 
cultured,  modified  with  added  nonfat  milk 
solids,  concentrated  (if  in  a  consiuner-type 
package),  or  reconstituted;  and 

(B)  does  not  include  evaporated  or  con- 
densed milk  (plain  or  sweetened),  evaporat- 
ed or  condensed  skim  milk  (plain  or  sweet- 
ened), formulas  specially  prepared  for 
infant  feeding  or  dietary  use  that  are  pack- 
aged in  hermetically  sealed  glass  or  all- 
metal  containers,  any  product  that  contains 


by  weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey. 

(4)  Fluid  milk  processor 

The  term  "fluid  milk  processor"  means  any 
person  who  processes  and  markets  commer- 
cially fluid  milk  products  in  consiuner-type 
packages. 

(5)  Department 

The  term  "Department"  means  the  Depart- 
ment of  Agriculture. 

(6)  Research 

The  term  "research"— 

(A)  means  market  research  limited  to  the 
support  of  advertising  and  promotion  ef- 
forts, including  educational  activities;  and 

(B)  does  not  include  research  directed  to 
product  characteristics  such  as  nutrients; 
product  development  including  new  prod- 
ucts; or  improved  technology  in  production, 
manufacturing  or  processing;  or  any  other 
efforts  not  directly  applicable  to  measuring 
or  increasing  the  effectiveness  of  advertis- 
ing activities  in  expanding  sales  of  fluid 
milk  products. 

(7)  Secretary 

The  term  "Secretary"  means  the  Secretary 
of  Agriculture. 

(8)  United  States 

The  term  "United  States",  except  as  used  in 
sections  6410  through  6412  of  this  title, 
means  the  48  contiguous  States  in  the  conti- 
nental United  States  and  the  District  of  Co- 
lumbia. 

(Pub.  L.  101-624,  title  XIX,  §  1999C,  Nov.  28, 
1990,  104  Stat.  3915.) 

§  6403.  Authority  to  issue  orders 

(a)  In  general 

To  effectuate  the  declared  policy  under  sec- 
tion 6401(b)  of  this  title,  the  Secretary  shall 
issue  and  from  time  to  time  may  amend,  orders 
applicable  to  all  fluid  milk  processors,  authoriz- 
ing— 

(1)  the  collection  of  assessments  on  fluid 
milk  products  subject  to  this  chapter;  and 

(2)  the  use  of  the  assessments  to  provide  re- 
search and  advertising  in  a  manner  prescribed 
by  this  chapter. 

(b)  Scope 

Any  order  issued  under  this  chapter  shall  be 
national  in  scope. 

(c)  One  order 

Not  more  than  one  order  shall  be  in  effect 
under  this  chapter  at  any  one  time. 

(Pub.  L.  101-624,  title  XIX,  §  1999D,  Nov.  28, 
1990,  104  Stat.  3916.) 

§  6404.  Notice  and  comment 

Not  later  than  60  days  after  the  Secretary  re- 
ceives a  request  for  the  issuance  of  an  order 
under  this  chapter,  and  a  specific  proposal  for 
an  order  from  individual  fluid  milk  processors 
that  marketed  during  a  representative  period, 
as  determined  by  the  Secretary,  not  less  than 
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30  percent  of  the  volume  of  fluid  milk  products 
marketed  by  all  processors,  the  Secretary  shall 
publish  the  proposed  order  and  give  due  notice 
and  opportimity  for  public  comment  on  the 
proposed  order. 

(Pub.  L.  101-624,  title  XIX,  §  1999E,  Nov.  28, 
1990,  104  Stat,  3916.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6405  of  this 
title. 

§  6405.  Findings  and  issuance  of  orders 

(a)  In  general 

After  notice  and  opportimity  for  public  com- 
ment are  given,  as  provided  in  section  6404  of 
this  title,  the  Secretary  shall  issue  an  order, 
taking  into  consideration  the  comments  re- 
ceived and  including  in  the  order  provisions 
necessary  to  ens\u*e  that  the  order  is  in  con- 
formity with  the  requirements  and  the  declared 
policy  of  this  chapter. 

(b)  Effectiye  date 

Such  order  shall  be  issued  and,  if  approved  by 
fluid  milk  processors  as  provided  in  section  6413 
of  this  title,  shall  become  effective  not  later 
than  180  days  following  publication  of  the  pro- 
posed order. 

(Pub.  L.  101-624,  title  XIX,  §  1999P,  Nov.  28, 
1990, 104  Stat.  3916.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6413  of  this 
title. 

§  6406.  Regulations 

The  Secretary  may  issue  such  regulations  as 
may  be  necessary  to  carry  out  this  chapter  and 
the  powers  vested  in  the  Secretary  by  this 
chapter. 

(Pub.  L.  101-624,  title  XIX,  §  1999G,  Nov.  28, 
1990, 104  Stat.  3916.) 

§  6407.  Required  terms  in  orders 

(a)  In  general 

Each  order  issued  imder  this  chapter  shall 
contain  the  terms  and  conditions  prescribed  in 
this  section. 

(b)  National  Processor  Advertising  and  Promotion 
Board 

(1)  Establishment 

The  order  shall  establish  a  National  Proces- 
sor Advertising  and  Promotion  Board  to  ad- 
minister the  order. 

(2)  Service  to  entire  industry 

In  administering  the  order,  the  Board  shall 
carry  out  programs  and  projects  that  will  pro- 
vide maximimi  benefit  to  the  fluid  milk  indus- 
try and  promote  only  fluid  milk  products. 
The  Board  shall,  to  the  extent  practicable, 
ensure  that  advertising  coverage  In  each 
region  is  proportionate  to  the  funds  collected 
from  each  region. 

(3)  Regions 

The  Secretary  shall  establish  not  less  than 
12  nor  more  than   15  regions  in  order  to 


ensiu'e  appropriate  geographic  representation 
on  the  Board. 

(4)  Board  membership 

The  Board  shall  consist  of  one  member  ap- 
pointed by  the  Secretary,  from  among  fluid 
milk  processors,  to  represent  each  of  the  re- 
gions established  imder  paragraph  (3),  with 
the  membership  representing,  to  the  extent 
practicable,  differing  sizes  of  operations.  The 
Secretary  shall  appoint  five  additional  at- 
large  members  to  the  Board,  of  which  at  least 
three  shall  be  fluid  milk  processors  and  at 
least  one  shall  be  from  the  general  public. 

(5)  Terms  of  office 

The  members  of  the  Board  shall  serve  for 
terms  of  3  years,  except  that  the  members  ap- 
pointed to  the  initial  Board  shall  serve,  pro- 
portionately, for  terms  of  1,  2,  and  3  years,  as 
determined  by  the  Secretary.  No  member 
shall  serve  for  more  than  2  consecutive  terms, 
except  that  the  members  that  are  selected  to 
serve  for  the  initial  term  of  1  or  2  years  shall 
be  eligible  to  be  reappointed  for  a  3-year 
term. 

(6)  Compensation 

Each  member  of  the  Board  shall  serv  e  with- 
out compensation,  but  shall  be  reimbursed  for 
necessary  and  reasonable  expenses  incurred 
in  the  performance  of  duties  of  the  Board. 

(c)  Powers  and  duties  of  Board 

The  order  shall  define  the  powers  and  duties 
of  the  Board,  which  shall  include  the  power 
and  duty-— 

(1)  to  administer  the  order  in  accordance 
with  the  terms  and  conditions  of  the  order; 

(2)  to  make  rules  to  effectuate  the  terms 
and  conditions  of  the  order; 

(3)  to  receive,  investigate,  and  report  to  the 
Secretary  complaints  of  violations  of  the 
order; 

(4)  to  develop  and  recommend  such  rules, 
regulations,  and  amendments  to  the  order  to 
the  Secretary  for  approval  as  may  be  neces- 
sary for  the  development  and  execution  of 
programs  or  projects  to  carry  out  the  order; 

(5)  to  employ  such  persons  as  the  Board 
considers  necessary  and  determine  the  com- 
pensation and  define  the  duties  of  the  per- 
sons; 

(6)  to  prepare  and  submit  for  the  approval 
of  the  Secretary,  prior  to  the  beginning  of 
each  fiscal  year,  a  fiscal  year  budget  of  the 
anticipated  expenses  in  the  adnmiistration  of 
the  order,  including  the  probable  costs  of  all 
programs  and  projects; 

(7)  to  develop  programs  and  projects,  sub- 
ject to  subsection  (d)  of  this  section; 

(8)  to  enter  into  contracts  or  agreementrs 
with  the  approval  of  the  Secretary,  to  develop 
and  carry  out  programs  or  projects  of  re- 
search and  advertising; 

(9)  to  carry  out  advertising  or  research,  and 
pay  the  costs  of  the  projects  with  funds  col- 
lected pursuant  to  section  6409  of  this  title; 

(10)  to  keep  minutes,  books,  and  records 
that  reflect  all  of  the  acts  and  transactions  ot 
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the  Board,  and  promptly  report  minutes  of 
each  Board  meeting  to  the  Secretary; 

(11)  to  furnish  the  Secretary  with  such 
other  information  as  the  Secretary  may  re- 
quire; and 

(12)  to  invest  funds  collected  by  the  Board 
pursuant  to  subsection  (g)  of  this  section. 

(d)  Plans  and  budgets 

(1)  Budgets 

The  order  shall  require  the  Board,  prior  to 
the  beginning  of  each  fiscal  year,  or  as  may 
be  necessary  after  the  beginning  of  the  fiscal 
year,  to  develop  budgets  of  the  anticipated 
expenses  and  disbursements  of  the  Board  in 
the  implementation  of  the  order,  including 
projected  costs  of  research  and  advertising. 
The  budget  shall  be  submitted  to  the  Secre- 
tary and  be  effective  on  the  approval  of  the 
Secretary. 

(2)  Incurring  expenses 

The  Board  may  incur  such  expenses  for  re- 
search or  advertising  of  fluid  milk  products, 
and  other  expenses  for  the  administration, 
maintenance,  and  functioning  of  the  Board, 
as  may  be  authorized  by  the  Secretary.  The 
expenses  shall  include  any  implementation, 
administrative,  and  referendimi  costs  in- 
curred by  the  Department. 

(3)  Paying  expenses 

The  funds  to  cover  the  expenses  referred  to 
in  paragraph  (2)  shall  be  paid  from  assess- 
ments collected  imder  section  6409  of  this 
title. 

(4)  Limitation  on  spending 

Effective  1  year  after  the  date  of  the  estab- 
lishment of  the  Board,  the  Board  shall  not 
spend  in  excess  of  5  percent  of  the  assess- 
ments collected  for  the  administration  of  the 
Board. 

(e)  Prohibition  on  branded  advertising 

A  program  or  project  conducted  under  this 
chapter  shall  not  make  any  reference  to  private 
brand  names  or  use  false  or  unwarranted  claims 
on  behalf  of  fluid  milk  products,  or  false  or  im- 
warranted  statements  with  respect  to  the  at- 
tributes or  use  of  any  competing  products, 
except  that  this  subsection  shall  not  preclude 
the  Board  from  offering  its  programs  and 
projects  for  use  by  commercial  parties,  under 
such  terms  and  conditions  as  the  Board  may 
prescribe  as  approved  by  the  Secretary. 

(f)  Contracts  and  agreements 

(1)  In  general 

To  ensure  efficient  use  of  funds  collected 
imder  this  chapter,  the  order  shall  provide 
that  the  Board  may  enter  into  contracts  or 
agreements  for  the  implementation  and  car- 
rying out  of  programs  or  projects  for  fluid 
milk  products  research  and  advertising  and 
for  the  payment  of  the  costs  of  the  programs 
or  projects  with  funds  received  by  the  Board 
under  the  order. 

(2)  Requirements 

Any  such  contract  or  agreement  shall  pro- 
vide that— 

(A)  the  contracting  party  shall  develop 
and  submit  to  the  Board  a  program  or 


project,  together  with  a  budget  or  budgets 
that  shall  disclose  estimated  costs  to  be  in- 
curred for  such  program  or  project; 

(B)  the  program  or  project  shall  become 
effective  on  the  approval  of  the  Secretary; 
and 

(C)  the  contracting  party  shall  keep  accu- 
rate records  of  all  of  the  transactions  of  the 
contracting  party,  account  for  funds  re- 
ceived and  expended,  make  periodic  reports 
to  the  Board  of  activities  conducted,  and 
make  such  other  reports  as  the  Board  or 
the  Secretary  may  require. 

(g)  Investment  of  funds 

(1)  In  general 

The  order  shall  provide  that  the  Board, 
with  the  approval  of  the  Secretary,  may 
invest  assessment  fimds  collected  by  the 
Board  under  the  order,  pending  disbursement 
of  the  funds,  only  in— - 

(A)  obligations  of  the  United  States  or 
any  agency  thereof; 

(B)  general  obligations  of  any  State  or 
any  political  subdivision  thereof; 

(C)  any  interest-bearing  account  or  certifi- 
cate of  deposit  of  a  bank  that  is  a  member 
of  the  Federal  Reserve  System;  or 

(D)  obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United  States. 

(2)  Income 

Income  from  any  such  investment  may  be 
used  for  any  purpose  for  which  the  invested 
funds  may  be  used. 

(h)  Books  and  records  of  Board 

(1)  In  general 

The  order  shall  require  the  Board  to— 

(A)  maintain  such  boolcs  and  records 
(which  shall  be  available  to  the  Secretary 
for  inspection  and  audit)  as  the  Secretary 
may  prescribe; 

(B)  prepare  and  submit  to  the  Secretary, 
from  time  to  time,  such  reports  as  the  Sec- 
retary may  prescribe;  and 

(C)  account  for  the  receipt  and  disburse- 
ment of  all  funds  entrusted  to  the  Board. 

(2)  Audits 

The  Board  shall  cause  the  books  and 
records  of  the  Board  to  be  audited  by  an  inde- 
pendent auditor  at  the  end  of  each  fiscal 
year.  A  report  of  each  such  audit  shall  be  sub- 
mitted to  the  Secretary. 

(i)  Books  and  records  of  processors 

(1)  In  general 

The  order  shall  require  that  each  fluid  milk 
processor  subject  to  this  chapter  maintain 
and  make  available  for  inspection  such  books 
and  records  as  may  be  required  by  the  order 
and  file  reports  at  the  time,  in  the  manner, 
and  having  the  content  prescribed  by  the 
order. 

(2)  Use  of  information 

Information  obtained  imder  paragraph  (1) 
shall  be  made  available  to  the  Secretary  as  is 
appropriate  for  the  effectuation,  administra- 
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tion,  or  enforcement  of  this  chapter,  or  any 
order  or  regulation  issued  under  this  chapter. 

(3)  Confidentiality 

(A)  In  general 

Except  as  provided  in  subparagraphs  (B) 
and  (C),  commercial  or  financial  informa- 
tion that  is  obtained  under  paragraph  (1)  or 
(2)  and  that  is  privileged  or  confidential 
shall  be  kept  confidential  by  all  officers  and 
employees  of  the  Department  and  agents  of 
the  Board,  and  only  such  information  so  ob- 
tained as  the  Secretary  considers  relevant 
may  be  disclosed  to  the  public  by  them  and 
then  only  in  a  suit  or  administrative  hear- 
ing brought  at  the  request  of  the  Secretary, 
or  to  which  the  Secretary  or  any  officer  of 
the  United  States  is  a  party,  and  involving 
the  order. 

(B)  Availability  of  information 

Except  as  otherwise  provided  in  this  chap- 
ter, information  obtained  imder  this  chap- 
ter may  be  made  available  to  another 
agency  of  the  Federal  Government  for  a 
civil  or  criminal  law  enforcement  activity  if 
the  activity  is  authorized  by  law  and  if  the 
head  of  the  agency  has  made  a  written  re- 
quest to  the  Secretary  specifying  the  par- 
ticular information  desired  and  the  law  en- 
forcement activity  for  which  the  informa- 
tion is  sought. 

(C)  Other  exceptions 

Nothing  in  subparagraph  (A)  may  be  con- 
strued to  prohibit— 

(i)  the  issuance  of  general  statements, 
based  on  the  reports,  of  the  number  of 
persons  subject  to  an  order  or  statistical 
data  collected  from  the  persons,  which 
statements  do  not  identify  the  informa- 
tion furnished  by  any  person;  or 

(ii)  the  publication,  by  direction  of  the 
Secretary,  of  the  name  of  any  person  vio- 
lating any  order,  together  with  a  state- 
ment of  the  particular  provisions  of  the 
order  violated  by  the  person. 

(4)  Penalty 

Any  person  violating  this  subsection,  on 
conviction,  shall  be  subject  to  a  fine  of  not 
more  than  $1,000  or  to  imprisonment  for  not 
more  than  1  year,  or  both,  and  if  such  person 
is  an  agent  of  the  Board  or  an  officer  or  em- 
ployee of  the  Department,  shall  be  removed 
from  office. 

(5)  Withholding  information 

Nothing  in  this  subsection  shall  authorize 
the  Secretary  to  withhold  information  from  a 
duly  authorized  committee  or  subcommittee 
of  Congress. 

(6)  Time  requirement 

The  records  required  under  paragraph  (1) 
shall  be  maintained  for  2  years  beyond  the 
fiscal  year  of  the  applicability  of  the  records. 
(j)  Prohibition  on  use  of  funds  to  influence  govern- 
mental action 
(1)  In  general 

Except  as  otherwise  provided  in  paragraph 
(2).  the  order  shall  prohibit  any  fxmds  collect- 


ed by  the  Board  under  the  order  from  being 
used  in  any  manner  for  the  purpose  of  influ- 
encing legislation  or  government  action  or 
policy. 

(2)  Exception 

Paragraph  (1)  shall  not  apply  to  the  devel- 
opment or  recommendation  of  amendments 
to  the  order. 

(k)  Coordination 

The  order  shall  require  the  Board  to  take  rea- 
sonable steps  to  coordinate  the  collection  of  as- 
sessments, and  advertising  and  research  activi- 
ties of  the  Board  with  the  National  Dairy  Pro- 
motion and  Research  Board  established  under 
section  4504(b)  of  this  title. 

(I)  Exemptions 

The  order  shall  exempt  fluid  milk  products 
exported  from  the  United  States  from  assess- 
ments under  the  order. 

(m)  Report 

The  Secretary  shall  provide  annually  for  an 
independent  evaluation  of  the  effectiveness  of 
the  fluid  milk  promotion  program  carried  out 
under  this  chapter  during  the  previous  fiscal 
year,  in  conjunction  with  the  evaluation  of  the 
National  Dairy  Promotion  and  Research  Board 
established  imder  section  4504(b)  of  this  title. 

(n)  Other  terms  and  conditions 

The  order  also  shall  contain  such  terms  and 
conditions,  not  inconsistent  with  this  chapter, 
as  are  necessary  to  effectuate  this  chapter,  in- 
cluding regulations  relating  to  the  assessment 
of  late  payment  charges. 

(Pub.  L.  101-624,  title  XIX,  §  1999H,  Nov.  28, 
1990,  104  Stat.  3916.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6402  of  this 
title. 

§  6408.  Permissive  terms 

(a)  In  general 

Each  order  issued  under  this  chapter  may 
contain  one  or  more  of  the  terms  and  condi- 
tions described  in  this  section. 

(b)  Advertising 

The  order  may  provide  for  the  establishment, 
issuance,  effectuation,  and  administration  of 
appropriate  programs  or  projects  for  the  adver- 
tising of  fluid  milk  products  and  the  use  of 
funds  collected  imder  this  chapter  for  such  pro- 
grams or  projects. 

(c)  Research  and  development 

The  order  may  provide  for  establishing  and 
carrsring  out  research  projects  and  studies  to 
support  the  advertising  efforts  for  fluid  milk 
products,  and  the  use  of  funds  collected  imder 
the  order  for  such  projects  and  studies. 

(d)  Reserve  funds 

The  order  may  provide  authority  to  accumu- 
late reserve  funds  from  assessments  collected 
pursuant  to  the  order,  to  permit  an  effective 
and  continuous  coordinated  program  of  re- 
search and  advertising  in  years  when  the  as- 
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sessment  income  may  be  reduced,  except  that 
the  total  reserve  fund  may  not  exceed  25  per- 
cent of  the  amount  budgeted  for  the  operation 
in  the  current  fiscal  year  of  the  order, 
(e)  Other  terms 

The  order  may  contain  such  other  terms  and 
conditions  incidental  to  and  not  inconsistent 
with  the  terms  and  conditions  specified  in  this 
chapter  as  are  necessary  to  effectuate  the  other 
provisions  of  the  order. 

(Pub.  L.  101-624,  title  XIX,  §  19991,  Nov.  28, 
1990, 104  Stat.  3920.) 

§  6409.  Assessments 

(a)  In  general 

The  order  shall  provide  that  each  fluid  milk 
processor  shall  pay  an  assessment  on  each  imit 
of  fluid  milk  product  that  such  person  process- 
es and  markets  commercially  in  consiuner-type 
packages  in  the  United  States. 

(b)  No  effect  on  producer  prices 

Such  assessments  shall  not— 

(1)  reduce  the  prices  paid  under  the  Federal 
milk  marketing  orders  issued  under  section 
608c  of  this  title; 

(2)  otherwise  be  deducted  from  the  amoimts 
that  handlers  must  pay  to  producers  for  fluid 
milk  products  sold  to  a  processor;  or 

(3)  otherwise  be  deducted  from  the  price  of 
milk  paid  to  a  producer  by  a  handler,  as  de- 
termined by  the  Secretary. 

(c)  Remitting  assessments 

(1)  In  general 

Assessments  required  under  subsection  (a) 
of  this  section  shall  be  remitted  by  the  fluid 
milk  processor  directly  to  the  Board  in  ac- 
cordance with  the  order  and  regulations 
issued  by  the  Secretary. 

(2)  Time  to  remit  assessment 

Each  processor  who  is  responsible  for  the 
remittance  of  an  assessment  under  paragraph 
(1)  shall  remit  the  assessment  to  the  Board 
not  later  than  the  last  day  of  the  month  fol- 
lowing the  month  that  the  milk  being  as- 
sessed was  marketed. 

(3)  Verification 

Remittances  shall  be  verified  by  market  ad- 
ministrators and  State  regulatory  officials, 
and  local  and  State  Agricultural  Stabilization 
and  Conservation  Service  offices,  as  provided 
by  the  Secretary. 

(d)  Limitation  on  assessments 

Not  more  than  one  assessment  may  be  as- 
sessed under  this  section  for  the  purposes  of 
this  chapter  on  a  processor  for  any  imit  of  fluid 
milk  product. 

(e)  Producer-handlers 

Producer-handlers  that  are  required  to  pay 
the  assessment  imposed  under  section  4504(g) 
of  this  title  shall  also  be  responsible  for  the  ad- 
ditional assessment  imposed  by  this  section. 

(f)  Processor  assessment  rate 

Except  as  provided  in  section  6415(b)  of  this 
title,  the  rate  of  assessment  prescribed  by  the 


order  shall  be  20  cents  per  hundredweight  of 
fluid  milk  products  marketed. 

(Pub.  L.  101-624,  title  XIX,  i  1999J,  Nov.  28, 
1990, 104  Stat.  3921.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6407  of  this 
title. 

§  6410.  Petition  and  review 

(a)  Petition 

(1)  In  general 

A  person  subject  to  an  order  issued  under 
this  chapter  may  file  with  the  Secretary  a  pe- 
tition— 

(A)  stating  that  the  order,  any  provision 
of  the  order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  established 
in  accordance  with  law;  and 

(B)  requesting  a  modification  of  the  order 
or  an  exemption  from  the  order. 

(2)  Hearings 

The  petitioner  shall  be  given  the  opportimi- 
ty  for  a  hearing  on  the  petition,  in  accordance 
with  regulations  issued  by  the  Secretary. 

(3)  Ruling 

After  the  hearing,  the  Secretary  shall  make 
a  ruling  on  the  petition,  which  shall  be  final 
if  in  accordance  with  law. 

(b)  Review 

(1)  Commencement  of  action 

The  district  courts  of  the  United  States  in 
any  district  in  which  the  person  who  is  a  peti- 
tioner under  subsection  (a)  of  this  section  re- 
sides or  carries  on  business  are  hereby  vested 
with  jurisdiction  to  review  the  ruling  on  such 
person's  petition,  if  a  complaint  for  that  pur- 
pose is  filed  within  20  days  after  the  date  of 
the  entry  of  a  ruling  by  the  Secretary  under 
subsection  (a)  of  this  section. 

(2)  Process 

Service  of  process  in  such  proceedings  shall 
be  conducted  in  accordance  with  the  Federal 
Rules  of  Civil  Procedure. 

(3)  Remands 

If  the  court  determines  that  such  ruling  is 
not  in  accordance  with  law,  the  court  shall 
remand  the  matter  to  the  Secretary  with  di- 
rections either— 

(A)  to  make  such  ruling  as  the  court  shall 
determine  to  be  in  accordance  with  law;  or 

(B)  to  take  such  further  proceedings  as,  in 
the  opinion  of  the  court,  the  law  requires. 

(Pub.  L.  101-624,  title  XIX,  §  1999K,  Nov.  28, 
1990,  104  Stat.  3921.) 

References  in  Text 

The  Federal  Rules  of  Civil  Procedure,  referred  to  in 
subsec.  (b)(2),  are  set  out  in  the  Appendix  to  Title  28, 
Judiciary  and  Judicial  Procedure. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6402,  6412  of 
this  title. 


§6411 


TITLE  7--AGRICULTURE 


Page  842 


§6411.  Enforcement 

(a)  Jurisdiction 

The  several  district  courts  of  the  United 
States  are  vested  with  jurisdiction  specifically 
to  enforce,  and  to  prevent  and  restrain  any 
person  from  violating,  any  order  or  regulation 
made  or  issued  imder  this  chapter. 

(b)  Referral  to  Attorney  General 

A  civil  action  authorized  to  be  brought  under 
this  section  shall  be  referred  to  the  Attorney 
General  for  appropriate  action,  except  that  the 
Secretary  is  not  required  to  refer  to  the  Attor- 
ney General  a  violation  of  this  chapter,  or  any 
order  or  regulation  issued  under  this  chapter,  if 
the  Secretary  believes  that  the  administration 
and  enforcement  of  this  chapter  would  be  ade- 
quately served  by  providing  a  suitable  written 
notice  or  warning  to  the  person  who  committed 
such  violation  or  by  administrative  action 
under  subsection  (c)  of  this  section. 

(c)  Civil  penalties  and  orders 

(1)  Civil  penalties 

Any  person  who  violates  any  provision  of 
any  order  or  regulation  issued  by  the  Secre- 
tary under  this  chapter,  or  who  fails  or  re- 
fuses to  pay,  collect,  or  remit  any  assessment 
or  fee  duly  required  of  the  person  under  the 
order  or  regulations,  may  be  assessed— 

(A)  a  civil  penalty  by  the  Secretary  of  not 
less  than  $500  nor  more  than  $5,000  for 
each  such  violation;  or 

(B)  in  the  case  of  a  willful  failure  or  refus- 
al to  pay,  collect,  or  remit  any  assessment 
or  fee  duly  required  of  the  person  under 
this  chapter  or  a  regulation  issued  under 
this  chapter,  a  civil  penalty  by  the  Secre- 
tary of  not  less  than  $10,000  nor  more  than 
$100,000  for  each  such  violation. 

Each  violation  shall  be  a  separate  offense. 

(2)  Cease-and-desist  orders 

In  addition  to,  or  in  lieu  of,  a  civil  penalty, 
the  Secretary  may  issue  an  order  requiring 
the  person  to  cease  and  desist  from  continu- 
ing such  violation. 

(3)  Notice  and  hearing 

No  penalty  shall  be  assessed  or  cease-and- 
desist  order  issued  by  the  Secretary  unless 
the  person  against  whom  the  penalty  is  as- 
sessed or  the  order  issued  is  given  notice  and 
opportimity  for  a  hearing  before  the  Secre- 
tary with  respect  to  such  violation. 

(4)  Finality 

The  order  of  the  Secretary  assessing  a  pen- 
alty or  imposing  a  cease-and-desist  order  shall 
be  final  and  conclusive  unless  the  affected 
person  files  an  appeal  from  the  Secretary's 
order  with  the  appropriate  district  court  of 
the  United  States  in  accordance  with  subsec- 
tion (d)  of  this  section. 

(d)  Review  by  district  court 

(1)  Commencement  of  action 

Any  person  against  whom  a  violation  is 
found  and  a  civil  penalty  assessed  or  cease- 
and-desist  order  issued  imder  subsection  (c)  of 
this  section  may  obtain  review  of  the  penalty 
or  order  by— 


(A)  filing,  within  the  30-day  period  begin- 
ning on  the  date  the  penalty  is  assessed  or 
order  issued,  a  notice  of  appeal  in— 

(i)  the  district  court  of  the  United 
States  for  the  district  in  which  the  person 
resides  or  carries  on  business;  or 

(ii)  the  United  States  District  Court  for 
the  District  of  Coliunbia;  and 

(B)  simultaneously  sending  a  copy  of  the 
notice  by  certified  mail  to  the  Secretary. 

(2)  Record 

The  Secretary  shall  file  promptly  in  such 
court  a  certified  copy  of  the  record  on  which 
the  Secretary  found  that  the  person  had  com- 
mitted a  violation. 

(3)  Standard  of  review 

A  finding  of  the  Secretary  shall  be  set  aside 
only  if  the  finding  is  found  to  be  unsupported 
by  substantial  evidence. 

(e)  Failure  to  obey  orders 

Any  person  who  fails  to  obey  a  cease-and- 
desist  order  after  the  order  has  become  final 
and  unappealable,  or  after  the  appropriate 
United  States  district  court  has  entered  a  final 
judgment  in  favor  of  the  Secretary,  shall  be 
subject  to  a  civil  penalty  assessed  by  the  Secre- 
tary, after  opportunity  for  a  hearing  and  for  ju- 
dicial review  under  the  procedures  specified  in 
subsections  (c)  and  (d)  of  this  section,  of  not 
more  than  $5,000  for  each  offense.  Each  day 
during  which  the  failure  continues  shall  be  con- 
sidered as  a  separate  violation  of  such  order. 

(f)  Failure  to  pay  penalties 

If  any  person  fails  to  pay  an  assessment  of  a 
civil  penalty  after  it  has  become  a  final  and  un- 
appealable order,  or  after  the  appropriate 
United  States  district  court  has  entered  final 
judgment  in  favor  of  the  Secretary,  the  Secre- 
tary shall  refer  the  matter  to  the  Attorney 
General  for  recovery  of  the  amount  assessed  in 
the  district  court  hi  which  the  person  resides  or 
conducts  business.  In  the  action,  the  validity 
and  appropriateness  of  the  final  order  imposing 
the  civil  penalty  shall  not  be  subject  to  review. 

(g)  Additional  remedies 

The  remedies  provided  in  this  chapter  shall 
be  in  addition  to,  and  not  exclusive  of,  other 
remedies  that  may  be  available. 

(Pub.  L.  101-624,  title  XIX.  §  1999L,  Nov.  28, 
1990,  104  Stat.  3922;  Pub.  L.  102-237,  title  VIII, 
§  809,  Dec.  13, 1991, 105  Stat.  1883.) 

Amendments 

1991-^ubsec.  (b).  Pub.  L.  102-237  substituted  "this 
section"  for  "this  subsection"  after  "brought  under". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6402,  6412  of 
this  title. 

§  6412.  Investigations  and  power  to  subpoena 
(a)  Investigations 

The  Secretary  may  make  such  investigations 
as  the  Secretary  considers  necessary— 

(1)  for  the  effective  administration  of  this 
chapter;  or 
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(2)  to  determine  whether  any  person  has 
engaged  or  is  engaging  in  any  act  that  consti- 
tutes a  violation  of  this  chapter,  or  any  order, 
rule,  or  regulation  issued  under  this  chapter. 

(b)  Subpoenas,  oaths,  and  affirmations 

(1)  In  general 

For  the  purpose  of  an  investigation  under 
subsection  (a)  of  this  section,  the  Secretary 
may  administer  oaths  and  affirmations,  and 
issue  a  subpoena  to  require  the  production  of 
any  records  that  are  relevant  to  the  inquiry. 
The  production  of  any  such  records  may  be 
required  from  any  place  in  the  United  States. 

(2)  Administrative  hearings 

For  the  purpose  of  an  administrative  hear- 
ing held  under  section  6410  or  6411  of  this 
title,  the  presiding  officer  is  authorized  to  ad- 
minister oaths  and  affirmations,  subpoena 
witnesses,  compel  their  attendance,  take  evi- 
dence, and  require  the  production  of  any 
records  that  are  relevant  to  the  inquiry.  Such 
attendance  of  witnesses  and  the  production  of 
any  such  records  may  be  required  from  any 
place  in  the  United  States. 

(c)  Aid  of  courts 

In  the  case  of  contumacy  by,  or  refusal  to 
obey  a  subpoena  issued  to,  any  person,  the  Sec- 
retary may  invoke  the  aid  of  any  court  of  the 
United  States  within  the  jurisdiction  of  which 
such  investigation  or  proceeding  is  carried  on, 
or  where  such  person  resides  or  carries  on  busi- 
ness, in  order  to  enforce  a  subpoena  issued  by 
the  Secretary  imder  subsection  (b)  of  this  sec- 
tion. The  court  may  issue  an  order  requiring 
such  person  to  comply  with  such  a  subpoena. 

(d)  Contempt 

Any  failure  to  obey  such  order  of  the  court 
may  be  pimished  by  such  court  as  a  contempt 
thereof. 

(e)  Process 

Process  in  any  such  case  may  be  served  in  the 
judicial  district  in  which  such  person  resides  or 
conducts  business  or  wherever  such  person  may 
be  found. 

(f)  Hearing  site 

The  site  of  any  hearings  held  imder  section 
6410  or  6411  of  this  title  shall  be  within  the  ju- 
dicial district  where  such  person  resides  or  has 
a  principal  place  of  business. 

(Pub.  L.  101-624,  title  XIX,  §  1999M,  Nov.  28, 
1990,  104  Stat.  3924.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6402  of  this 
title. 

§  6413.  Requirement  of  initial  referendum 

(a)  In  general 

Within  the  60-day  period  immediately  preced- 
ing the  effective  date  of  an  order  issued  under 
section  6405(a)  of  this  title,  the  Secretary  shall 
conduct  a  referendum  among  fluid  milk  proces- 
sors to  ascertain  whether  the  order  shall  go 
into  effect. 


(b)  Implementation 

If,  as  a  result  of  the  referendum  conducted 
under  subsection  (a)  of  this  section,  the  Secre- 
tary determines  that  implementation  of  the 
order  is  favored- 
CD  by  at  least  50  percent  of  fluid  milk  proc- 
essors voting  in  the  ref  erendimi;  and 

(2)  by  fluid  milk  processors  voting  in  the 
referendum  that  marketed  during  the  repre- 
sentative period,  as  determined  by  the  Secre- 
tary, 60  percent  or  more  of  the  volume  of 
fluid  milk  products  marketed  by  all  proces- 
sors; 

the  order  shall  become  effective  as  provided  in 
section  6405(b)  of  this  title. 

(c)  Costs  of  referendum 

The  Secretary  shall  be  reimbursed  from  any 
assessments  collected  by  the  Board  for  any  ex- 
penses incurred  by  the  Department  in  connec- 
tion with  the  conduct  of  any  referendum  under 
this  chapter. 

(d)  Manner 

(1)  In  general 

Referenda  conducted  pursuant  to  this  chap- 
ter shall  be  conducted  in  a  manner  deter- 
mined by  the  Secretary. 

(2)  Advance  registration 

A  fluid  milk  processor  who  chooses  to  vote 
in  any  referendum  conducted  under  this 
chapter  shaU  register  with  the  Secretary 
prior  to  the  voting  period,  after  receiving 
notice  from  the  Secretary  concerning  the  ref- 
erendum under  paragraph  (4). 

(3)  Voting 

A  fluid  milk  processor  who  votes  in  any  ref- 
erendum conducted  under  this  chapter  shall 
vote  in  accordance  with  procedures  estab- 
lished by  the  Secretary.  The  ballots  and 
other  information  or  reports  that  reveal  or 
tend  to  reveal  the  vote  of  any  processor  shall 
be  held  strictly  confidential. 

(4)  Notice 

The  Secretary  shall  notify  all  processors  at 
least  30  days  prior  to  a  ref  erendiun  conducted 
imder  this  chapter.  The  notice  shall  explain 
the  procedure  established  imder  this  subsec- 
tion. 

(Pub.  L.  101-624,  title  XIX,  §  1999N,  Nov.  28. 
1990, 104  Stat.  3924.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6405.  6414, 
6415  of  this  title. 

§  6414.  Suspension  or  termination  of  orders 

(a)  Termination  of  order 

Any  order  effective  under  this  chapter  shall 
be  terminated  December  31,  1996.  The  Secre- 
tary shall— 

(1)  terminate  the  collection  of  assessments 
under  the  order  upon  such  date;  and 

(2)  terminate  activities  under  the  order  in 
an  orderly  manner  as  soon  as  practicable 
after  such  date. 
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(b)  Suspension  or  termination  by  Secretary 

The  Secretary  shall,  whenever  the  Secretary 
finds  that  the  order  or  any  provision  of  the 
order  obstructs  or  does  not  tend  to  effectuate 
the  declared  policy  of  this  chapter,  terminate 
or  suspend  the  operation  of  the  order  or  provi- 
sion. 

(c)  Other  referenda 

(1)  In  general 

The  Secretary  may  conduct  at  any  time  a 
referendum  of  persons  who,  during  a  repre- 
sentative period  as  determined  by  the  Secre- 
tary, have  been  fluid  milk  processors  on 
whether  to  suspend  or  terminate  the  order, 
and  shall  hold  such  a  referendum  on  request 
of  the  Board  or  any  group  of  such  processors 
that  among  them  marketed  during  a  repre- 
sentative period,  as  determined  by  the  Secre- 
tary, 10  percent  or  more  of  the  volume  of 
fluid  milk  products  marketed  by  all  proces- 
sors. 

(2)  Suspension  or  termination 

If  the  Secretary  determines  that  the  sus- 
pension or  termination  is  favored— 

(A)  by  at  least  50  percent  of  fluid  milk 
processors  voting  in  the  referendum;  and 

(B)  by  fluid  milk  processors  voting  in  the 
referendum  that  marketed  during  a  repre- 
sentative period,  as  determined  by  the  Sec- 
retary, 40  percent  or  more  of  the  volume  of 
fluid  milk  products  marketed  by  all  proces- 
sors; 

the  Secretary  shall,  within  6  months  after 
making  the  determination,  suspend  or  termi- 
nate, as  appropriate,  collection  of  assessments 
under  the  order,  and  suspend  or  terminate,  as 
appropriate,  activities  under  the  order  in  an 
orderly  manner  as  soon  as  practicable. 

(3)  Costs;  manner 

Subsections  (c)  and  (d)  of  section  6413  of 
this  title  shall  apply  to  a  referendum  con- 
ducted under  this  subsection. 

(Pub.  L.  101-624,  title  XIX,  §  19990,  Nov.  28, 
1990,  104  Stat.  3925.) 

§  6415.  Amendments 

(a)  Amendments  to  order 

Subject  to  subsection  (b)  of  this  section,  the 
Secretary  may  issue  such  amendments  to  an 
order  as  may  be  necessary  to  carry  out  this 
chapter. 

(b)  Amendment  to  assessment  rates 

(1)  In  general 

The  Secretary  may  conduct  at  any  time  a 
referendum  of  persons  who.  during  a  repre- 
sentative period  as  determined  by  the  Secre- 
tary, have  been  fluid  milk  processors  on  ad- 
justing the  assessment  rate  imder  the  order 
issued  imder  this  chapter  then  in  effect,  and 
shall  hold  such  a  referendum  on  request  of 
the  Board  or  any  group  of  such  processors 
that  among  them  marketed  during  a  repre- 
sentative period,  as  determined  by  the  Secre- 
tary, 10  percent  or  more  of  the  volume  of 
fluid  milk  products  marketed  by  all  proces- 
sors. 


(2)  Adjustment  to  assessment  rate 

The  Secretary  shall  adjust  the  assessment 
rate  under  the  order  whenever  the  Secretary 
determines  that  the  adjustment  is  favored— 

(A)  by  at  least  50  percent  of  fluid  milk 
processors  voting  in  the  ref  erendiun;  and 

(B)  by  fluid  milk  processors  that  market- 
ed during  a  representative  period,  as  deter- 
mined by  the  Secretary,  60  percent  or  more 
of  the  volimie  of  fluid  milk  products  mar- 
keted by  all  processors; 

In  no  event  shall  the  rate  of  assessment  pre- 
scribed by  the  order  exceed  20  cents  per  hun- 
dredweight. 

(3)  Effective  date 

The  adjusted  assessment  rate  shall  be  effec- 
tive on  a  date,  as  determined  by  the  Secre- 
tary, after  the  results  of  the  referendum  are 
known,  but  not  later  than  30  days  after  the 
referendum. 

(4)  Costs;  manner 

Subsections  (c)  and  (d)  of  section  6413  of 
this  title  shall  apply  to  a  referendum  con- 
ducted under  this  subsection. 

(Pub.  L.  101-624,  title  XIX,  §  1999P,  Nov.  28, 
1990,  104  Stat.  3926.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6409  of  this 
title. 

§  6416.  Independent  evaluation  of  programs 

(a)  Review  and  evaluation 

The  Comptroller  General  of  the  United 
States  shall  review  and  evaluate  the  order  to— 

(1)  determine  the  effectiveness  of  the  pro- 
motion program  conducted  imder  this  chap- 
ter on  fluid  milk  sales; 

(2)  determine  if  the  assessments  for  the 
program  have  been  passed  back  to  milk  pro- 
ducers by  fluid  milk  processors;  and 

(3)  make  recommendations  for  future  fund- 
ing and  assessment  levels  for  the  program. 

(b)  Report  to  Congress 

The  Comptroller  General  shall  submit  a 
report  to  the  Committee  on  Agriculture  of  the 
House  of  Representatives  and  the  Committee 
on  Agriculture,  Nutrition,  and  Forestry  of  the 
Senate  on  the  valuations  made  imder  this  sec- 
tion no  later  than  January  1, 1995. 

(Pub.  L.  101-624,  title  XIX,  §  1999Q,  Nov.  28, 
1990,  104  Stat.  3926.) 

§  6417.  Authorization  of  appropriations 

(a)  In  general 

There  are  authorized  to  be  appropriated  for 
each  fiscal  year  such  funds  as  are  necessary  to 
carry  out  this  chapter. 

(b)  Administrative  expenses 

The  funds  so  appropriated  shall  not  be  avail- 
able for  payment  of  the  expenses  or  expendi- 
tures of  the  Board  in  administering  any  provi- 
sion of  any  order  issued  under  this  chapter. 
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(Pub.  L.  101-624,  title  XIX,  §  1999R,  Nov.  28, 
1990, 104  Stat.  3926.) 
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§6501. 

Purposes 

It  is  the  purpose  of  this  chapter— 

(1)  to  establish  national  standards  govern- 
ing the  marketing  of  certain  agricultural 
products  as  organically  produced  products; 

(2)  to  assure  consumers  that  organically 
produced  products  meet  a  consistent  stand- 
ard; and 

(3)  to  facilitate  interstate  commerce  in 
fresh  and  processed  food  that  is  organically 
produced. 

(Pub.  L.   101-624,  title  XXI,   §2102,  Nov.  28, 
1990,  104  Stat.  3935.) 

Short  Title 

Section  2101  of  title  XXI  of  Pub.  L.  101-624  provided 
that:  "This  title  [enacting  this  chapter]  may  be  cited 
as  the  'Organic  Poods  Production  Act  of  1990'." 

§  6502.  Definitions 
As  used  in  this  chapter: 

(1)  Agricultural  product 

The  term  ''agricultural  product"  means  any 
agricultural  commodity  or  product,  whether 
raw  or  processed,  including  any  commodity  or 
product  derived  from  livestock  that  is  market- 
ed in  the  United  States  for  human  or  live- 
stock consumption. 

(2)  Botanical  pesticides 

The  term  ''botanical  pesticides"  means  nat- 
ural pesticides  derived  from  plants. 

(3)  Certifying  agent 

The  term  "certifying  agent"  means  the 
chief  executive  officer  of  a  State  or,  in  the 
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case  of  a  State  that  provides  for  the  State- 
wide election  of  an  official  to  be  responsible 
solely  for  the  administration  of  the  agricul- 
tural operations  of  the  State,  such  official, 
and  any  person  (including  private  entities) 
who  is  accredited  by  the  Secretary  as  a  certi- 
fying agent  for  the  purpose  of  certifying  a 
farm  or  handling  operation  as  a  certified  or- 
ganic farm  or  handling  operation  in  accord- 
ance with  this  chapter. 

(4)  CertiHed  organic  farm 

The  term  "certified  organic  farm"  means  a 
farm,  or  portion  of  a  farm,  or  site  where  agri- 
cultural products  or  livestock  are  produced, 
that  is  certified  by  the  certifying  agent  under 
this  chapter  as  utilizing  a  system  of  organic 
farming  as  described  by  this  chapter. 

(5)  Certified  organic  handling  operation 

The  term  ''certified  organic  handling  oper- 
ation" means  any  operation,  or  portion  of  any 
handling  operation,  that  is  certified  by  the 
certifying  agent  under  this  chapter  as  utiliz- 
ing a  system  of  organic  handling  as  described 
under  this  chapter. 

(6)  Crop  year 

The  term  **crop  year"  means  the  normal 
growing  season  for  a  crop  as  determined  by 
the  Secretary. 

(7)  Governing  State  official 

The  term  "governing  State  official"  means 
the  chief  executive  official  of  a  State  or,  in 
the  case  of  a  State  that  provides  for  the 
Statewide  election  of  an  official  to  be  respon- 
sible solely  for  the  administration  of  the  agri- 
cultural operations  of  the  State,  such  official, 
who  administers  an  organic  certification  pro- 
gram under  this  chapter. 

(8)  Handle 

The  term  "handle"  means  to  sell,  process  or 
package  agricultiu-al  products. 

(9)  Handler 

The  term  "handler"  means  any  person  en- 
gaged in  the  business  of  handling  agricultural 
products,  except  such  term  shall  not  include 
final  retailers  of  agricultural  products  that  do 
not  process  agricultural  products. 

(10)  Handling  operation 

The  term  "handling  operation"  means  any 
operation  or  portion  of  an  operation  (except 
final  retailers  of  agricultural  products  that  do 
not  process  agricultural  products)  that— 

(A)  receives  or  otherwise  acquires  agricul- 
tural products;  and 

(B)  processes,  packages,  or  stores  such 
products. 

(11)  Livestock 

The  term  "livestock"  means  any  cattle, 
sheep,  goats,  swine,  poultry,  equine  animals 
used  for  food  or  in  the  production  of  food, 
fish  used  for  food,  wild  or  domesticated  game, 
or  other  nonplant  life. 

(12)  National  List 

The  term  "National  List"  means  a  list  of  ap- 
proved and  prohibited  substances  as  provided 
for  in  section  6517  of  this  title. 


(13)  Organic  plan 

The  term  "organic  plan"  means  a  plan  of 
management  of  an  organic  farming  or  han- 
dling operation  that  has  been  agreed  to  by 
the  producer  or  handler  and  the  certifying 
agent  and  that  includes  written  plans  con- 
cerning all  aspects  of  agricultural  production 
or  handling  described  in  this  chapter  includ- 
ing crop  rotation  and  other  practices  as  re- 
quired under  this  chapter. 

(14)  Organically  produced 

The  term  "organically  produced"  means  an 
agricultural  product  that  is  produced  and 
handled  in  accordance  with  this  chapter. 

(15)  Person 

The  term  "person"  means  an  individual, 
group  of  individuals,  corporation,  association, 
organization,  cooperative,  or  other  entity. 

(16)  Pesticide 

The  term  "pesticide"  means  any  substance 
which  alone,  in  chemical  combination,  or  in 
any  formulation  with  one  or  more  substances, 
is  defined  as  a  pesticide  in  the  Federal  Insec- 
ticide, Fungicide,  and  Rodenticide  Act  (7 
U.S.C,  136etseq.). 

(17)  Processing 

The  term  "processing"  means  cooldng, 
baking,  heating,  drying,  mixing,  grinding, 
churning,  separating,  extracting,  cutting,  fer- 
menting, eviscerating,  preserving,  dehydrat- 
ing, freezing,  or  otherwise  manufacturing, 
and  includes  the  packaging,  canning,  jarring, 
or  otherwise  enclosing  food  in  a  container. 

(18)  Producer 

The  term  "producer"  means  a  person  who 
engages  in  the  business  of  growing  or  produc- 
ing food  or  feed. 

(19)  Secretary 

The  term  "Secretary"  means  the  Secretary 
of  Agriculture. 

(20)  State  organic  certification  program 

The  term  "State  organic  certification  pro- 
gram" means  a  program  that  meets  the  re- 
quirements of  section  6506  of  this  title,  is  ap- 
proved by  the  Secretary,  and  that  is  designed 
to  ensure  that  a  product  that  is  sold  or  la- 
beled as  "organically  produced"  imder  this 
chapter  is  produced  and  handled  using  organ- 
ic methods. 

(21)  Synthetic 

The  term  "sjnithetic"  means  a  substance 
that  is  formulated  or  manufactured  by  a 
chemical  process  or  by  a  process  that  chemi- 
cally changes  a  substance  extracted  from  nat- 
urally occurring  plant,  animal,  or  mineral 
sources,  except  that  such  term  shall  not 
apply  to  substances  created  by  naturally  oc- 
curring biological  processes. 

(Pub.  L.   101-624,  title  XXI,   §2103,  Nov.   28, 
1990,  104  Stat.  3935.) 

References  in  Text 

The  Federal  Insecticide.  Fungicide,  and  Rodenticide 
Act,  referred  to  in  par.  (16),  is  act  June  25,  1947,  oh. 
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125,  as  amended  generally  by  Pub.  L.  92-516,  Oct.  21, 
1972,  86  Stat.  973,  which  is  classified  generally  to  sub- 
chapter II  (§  136  et  seq.)  of  chapter  6  of  this  title.  For 
complete  classification  of  this  Act  to  the  Code,  see 
Short  Title  note  set  out  under  section  136  of  this  title 
and  Tables. 

§  6503.  National  organic  production  program 

(a)  In  general 

The  Secretary  shall  establish  an  organic  certi- 
fication program  for  producers  and  handlers  of 
agricultural  products  that  have  been  produced 
using  organic  methods  as  provided  for  in  this 
chapter. 

(b)  State  program 

In  establishing  the  program  under  subsection 
(a)  of  this  section,  the  Secretary  shall  permit 
each  State  to  implement  a  State  organic  certifi- 
cation program  for  producers  and  handlers  of 
agricultural  products  that  have  been  produced 
using  organic  methods  as  provided  for  in  this 
chapter. 

(c)  Consultation 

In  developing  the  program  imder  subsection 
(a)  of  this  section,  and  the  National  List  imder 
section  6517  of  this  title,  the  Secretary  shall 
consult  with  the  National  Organic  Standards 
Board  established  under  section  6518  of  this 
title. 

(d)  CertiHcation 

The  Secretary  shall  implement  the  program 
established  under  subsection  (a)  of  this  section 
through  certifying  agents.  Such  certifying 
agents  may  certify  a  farm  or  handling  oper- 
ation that  meets  the  requirements  of  this  chap- 
ter and  the  requirements  of  the  organic  certifi- 
cation program  of  the  State  (if  applicable)  as 
an  organically  certified  farm  or  handling  oper- 
ation. 

(Pub.  L.  101-624,  title  XXI,  §2104,  Nov,  28, 
1990, 104  Stat.  3937.) 

§  6504.  National  standards  for  organic  production 

To  be  sold  or  labeled  as  an  organically  pro- 
duced agricultural  product  under  this  chapter, 
an  agricultural  product  shall— 

(1)  have  been  produced  and  handled  with- 
out the  use  of  synthetic  chemicals,  except  as 
otherwise  provided  in  this  chapter; 

(2)  except  as  otherwise  provided  in  this 
chapter  and  excluding  livestock,  not  be  pro- 
duced on  land  to  which  any  prohibited  sub- 
stances. Including  synthetic  chemicals,  have 
been  applied  during  the  3  years  immediately 
preceding  the  harvest  of  the  agricultural 
products;  and 

(3)  be  produced  and  handled  in  compliance 
with  an  organic  plan  agreed  to  by  the  produc- 
er and  handler  of  such  product  and  the  certi- 
fying agent. 

(Pub.  L.  101-624,  title  XXI,  §2105.  Nov.  28, 
1990,  104  Stat.  3937;  Pub.  L.  102-237,  title  X, 
§  1001(1),  Dec.  13, 1991, 105  Stat.  1893.) 


Amendhents 

1991— Par.  (2).  Pub.  L.  102-237  substituted 
for  period  at  end. 


and" 


§  6505.  Compliance  requirements 

(a)  Domestic  products 

(1)  In  general 

On  or  after  October  1, 1993— 

(A)  a  person  may  sell  or  label  an  agricul- 
tural product  as  organically  produced  only 
if  such  product  is  produced  and  handled  m 
accordance  with  this  chapter;  and 

(B)  no  person  may  affix  a  label  to,  or  pro- 
vide other  market  information  concerning, 
an  agricultural  product  if  such  label  or  in- 
formation implies,  directly  or  indirectly, 
that  such  product  is  produced  and  handled 
using  organic  methods,  except  in  accord- 
ance with  this  chapter. 

(2)  USDA  standards  and  seal 

A  label  affixed,  or  other  market  informa- 
tion provided,  in  accordance  with  paragraph 
(1)  may  indicate  that  the  agricultural  product 
meets  Department  of  Agriculture  standards 
for  organic  production  and  may  incorporate 
the  Department  of  Agriculture  seal. 

(b)  Imported  products 

Imported  agricultural  products  may  be  sold 
or  labeled  as  organically  produced  if  the  Secre- 
tary determines  that  such  products  have  been 
produced  and  handled  under  an  organic  certifi- 
cation program  that  provides  safeguards  and 
guidelines  governing  the  production  and  han- 
dling of  such  products  that  are  at  least  equiva- 
lent to  the  requirements  of  this  chapter. 

(c)  Exemptions  for  processed  food 

Subsection  (a)  of  this  section  shall  not  apply 
to  agricultural  products  that— 

(1)  contain  at  least  50  percent  organically 
produced  ingredients  by  weight,  excluding 
water  and  salt,  to  the  extent  that  the  Secre- 
tary, in  consultation  with  the  National  Or- 
ganic Standards  Board  and  the  Secretary  of 
Health  and  Human  Services,  has  determined 
to  permit  the  word  "organic"  to  be  used  on 
the  principal  display  panel  of  such  products 
only  for  the  purpose  of  describing  the  organi- 
cally produced  ingredients;  or 

(2)  contain  less  than  50  percent  organically 
produced  ingredients  by  weight,  excluding 
water  and  salt,  to  the  extent  that  the  Secre- 
tary, in  consultation  with  the  National  Or- 
ganic Standards  Board  and  the  Secretary  of 
Health  and  Human  Services,  has  determined 
to  permit  the  word  "organic"  to  appear  on 
the  ingredient  listing  panel  to  describe  those 
ingredients  that  are  organically  produced  in 
accordance  with  this  chapter. 

(d)  Small  farmer  exemption 

Subsection  (a)(1)  of  this  section  shall  not 
apply  to  persons  who  sell  no  more  than  $5,000 
annually  in  value  of  agricultural  products. 

(Pub.  L.   101-624,  title  XXI,   §2106,  Nov.  28. 
1990,  104  Stat.  3937.) 

§  6506.  General  requirements 

(a)  In  general 

A  program  established  under  this  chapter 
shall- 
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(1)  provide  that  an  agricultural  product  to 
be  sold  or  labeled  as  organically  produced 
must— 

(A)  be  produced  only  on  certified  organic 
farms  and  handled  only  through  certified 
organic  handling  operations  in  accordance 
with  this  chapter;  and 

(B)  be  produced  and  handled  in  accord- 
ance with  such  program; 

(2)  require  that  producers  and  handlers  de- 
siring to  participate  under  such  program  es- 
tablish an  organic  plan  under  section  6513  of 
this  title; 

(3)  provide  for  procedures  that  allow  pro- 
ducers and  handlers  to  appeal  an  adverse  ad- 
ministrative determination  under  this  chap- 
ter; 

(4)  require  each  certified  organic  farm  or 
each  certified  organic  handling  operation  to 
certify  to  the  Secretary,  the  governing  State 
official  (if  applicable),  and  the  certifying 
agent  on  an  annual  basis,  that  such  farm  or 
handler  has  not  produced  or  handled  any  ag- 
ricultural product  sold  or  labeled  as  organi- 
cally produced  except  in  accordance  with  this 
chapter; 

(5)  provide  for  annual  on-site  inspection  by 
the  certifying  agent  of  each  farm  and  han- 
dling operation  that  has  been  certified  under 
this  chapter; 

(6)  require  periodic  residue  testing  by  certi- 
fying agents  of  agricultural  products  that 
have  been  produced  on  certified  organic 
farms  and  handled  through  certified  organic 
handling  operations  to  determine  whether 
such  products  contain  any  pesticide  or  other 
nonorganic  residue  or  natural  toxicants  and 
to  require  certifying  agents,  to  the  extent 
that  such  agents  are  aware  of  a  violation  of 
applicable  laws  relating  to  food  safety,  to 
report  such  violation  to  the  appropriate 
health  agencies; 

(7)  provide  for  appropriate  and  adequate 
enforcement  procedures,  as  determined  by 
the  Secretary  to  be  necessary  and  consistent 
with  this  chapter; 

(8)  protect  against  conflict-of-interest  as 
specified  under  section  6515(h)  of  this  title; 

(9)  provide  for  public  access  to  certification 
documents  and  laboratory  analyses  that  per- 
tain to  certification; 

(10)  provide  for  the  collection  of  reasonable 
fees  from  producers,  certifying  agents  and 
handlers  who  participate  in  such  program; 
and 

(11)  require  such  other  terms  and  condi- 
tions as  may  be  determined  by  the  Secretary 
to  be  necessary. 

(b)  Discretionary  requirements 

An  organic  certification  program  established 
under  this  chapter  may— 

(1)  provide  for  the  certification  of  an  entire 
farm  or  handling  operation  or  specific  fields 
of  a  farm  or  parts  of  a  handling  operation  if — 
(A)  in  the  case  of  a  farm  or  field,  the  area 
to  be  certified  has  distinct,  defined  bound- 
aries and  buffer  zones  separating  the  land 
being  operated  through  the  use  of  organic 
methods  from  land  that  is  not  being  operat- 
ed through  the  use  of  such  methods; 


(B)  the  operators  of  such  farm  or  han- 
dling operation  maintain  records  of  all  or- 
ganic operations  separate  from  records  re- 
lating to  other  operations  and  make  such 
records  available  at  all  times  for  inspection 
by  the  Secretary,  the  certifying  agent,  and 
the  governing  State  official;  and 

(C)  appropriate  physical  facilities,  ma- 
chinery, and  management  practices  are  es- 
tablished to  prevent  the  possibility  of  a 
mixing  of  organic  and  nonorganic  products 
or  a  penetration  of  prohibited  chemicals  or 
other  substances  on  the  certified  area;  and 

(2)  provide  for  reasonable  exemptions  from 
specific  requirements  of  this  chapter  (except 
the  provisions  of  section  6511  of  this  title) 
with  respect  to  agricultural  products  pro- 
duced on  certified  organic  farms  if  such  farms 
are  subject  to  a  Federal  or  State  emergency 
pest  or  disease  treatment  program. 

(c)  State  program 

A  State  organic  certification  program  ap- 
proved under  this  chapter  may  contain  addi- 
tional guidelines  governing  the  production  or 
handling  of  products  sold  or  labeled  as  organi- 
cally produced  in  such  State  as  required  in  sec- 
tion 6507  of  this  title. 

(Pub.  L.   101-624,  title  XXI,   §2107,  Nov.   28, 
1990,  104  Stat.  3938.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6502,  6515  of 
this  title. 

§  6507.  State  organic  certification  program 

(a)  In  general 

The  governing  State  official  may  prepare  and 
submit  a  plan  for  the  establishment  of  a  State 
organic  certification  program  to  the  Secretary 
for  approval.  A  State  organic  certification  pro- 
gram must  meet  the  requirements  of  this  chap- 
ter to  be  approved  by  the  Secretary. 

(b)  Additional  requirements 

(1)  Authority 

A  State  organic  certification  program  estab- 
lished under  subsection  (a)  of  this  section 
may  contain  more  restrictive  requirements 
governing  the  organic  certification  of  farms 
and  handling  operations  and  the  production 
and  handling  of  agricultural  products  that 
are  to  be  sold  or  labeled  as  organically  pro- 
duced under  this  chapter  than  are  contained 
in  the  program  established  by  the  Secretary. 

(2)  Content 

Any  additional  requirements  established 
under  paragraph  (1)  shall— 

(A)  further  the  purposes  of  this  chapter; 

(B)  not  be  inconsistent  with  this  chapter; 

(C)  not  be  discriminatory  towards  agricul- 
tural commodities  organically  produced  in 
other  States  in  accordance  with  this  chap- 
ter; and 

(D)  not  become  effective  until  approved 
by  the  Secretary. 
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(c)  Review  and  other  determinations 

(1)  Subsequent  review 

The  Secretary  shall  review  State  organic 
certification  programs  not  less  than  once 
diiring  each  5-year  period  following  the  date 
of  the  approval  of  such  programs. 

(2)  Changes  in  program 

The  governing  State  official,  prior  to  imple- 
menting any  substantive  change  to  programs 
approved  imder  this  subsection,  shaU  submit 
such  change  to  the  Secretary  for  approval. 

(3)  Time  for  determination 

The  Secretary  shall  make  a  determination 
concerning  any  plan,  proposed  change  to  a 
program,  or  a  review  of  a  program  not  later 
than  6  months  after  receipt  of  such  plan, 
such  proposed  change,  or  the  initiation  of 
such  review. 

(Pub.  L.   101-624,  title  XXI,   §2108,  Nov.  28, 
1990,  104  Stat.  3939.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6506  of  this 
title. 

§  6508.  Prohibited  crop  production  practices  and  ma- 
terials 

(a)  Seed,  seedlings  and  planting  practices 

For  a  farm  to  be  certified  under  this  chapter, 
producers  on  such  farm  shall  not  apply  materi- 
als to,  or  engage  in  practices  on,  seeds  or  seed- 
lings that  are  contrary  to,  or  inconsistent  with, 
the  applicable  organic  certification  program. 

(b)  Soil  amendments 

For  a  farm  to  be  certified  under  this  chapter, 
producers  on  such  farm  shall  not— 

(1)  use  any  fertilizers  containing  synthetic 
ingredients  or  any  commercially  blended  fer- 
tilizers containing  materials  prohibited  under 
this  chapter  or  under  the  applicable  State  or- 
ganic certification  program;  or 

(2)  use  as  a  source  of  nitrogen:  phospho- 
rous, lime,  potash,  or  any  materials  that  are 
inconsistent  with  the  applicable  organic  certi- 
fication program. 

(c)  Crop  management 

For  a  farm  to  be  certified  under  this  chapter, 
producers  on  such  farm  shall  not— 

(1)  use  natural  poisons  such  as  arsenic  or 
lead  salts  that  have  long-term  effects  and  per- 
sist in  the  environment,  as  determined  by  the 
applicable  governing  State  official  or  the  Sec- 
retary; 

(2)  use  plastic  mulches,  unless  such  mulches 
are  removed  at  the  end  of  each  growing  or 
harvest  season;  or 

(3)  use  transplants  that  are  treated  with 
any  synthetic  or  prohibited  material. 

(Pub.  L.   101-624,  title  XXI,   §2109,  Nov.  28. 
1990,  104  Stat.  3940.) 

§  6509.  Animal  production  practices  and  materials 

(a)  In  general 

Any  livestock  that  is  to  be  slaughtered  and 
sold  or  labeled  as  organically  produced  shall  be 
raised  in  accordance  with  this  chapter. 


(b)  Breeder  stock 

Breeder  stock  may  be  purchased  from  any 
source  if  such  stock  is  not  in  the  last  third  of 
gestation. 

(c)  Practices 

For  a  farm  to  be  certified  under  this  chapter 
as  an  organic  farm  with  respect  to  the  livestock 
produced  by  such  farm,  producers  on  such 
farm— 

(1)  shall  feed  such  livestock  organically  pro- 
duced feed  that  meets  the  requirements  of 
this  chapter; 

(2)  ShaU  not  use  the  following  feed— 

(A)  plastic  pellets  for  roughage; 

(B)  manure  refeeding;  or 

(C)  feed  formulas  containing  urea;  and 

(3)  shall  not  use  growth  promoters  and  hor- 
mones on  such  livestock,  whether  implanted, 
ingested,  or  injected,  including  antibiotics  and 
synthetic  trace  elements  used  to  stimulate 
growth  or  production  of  such  livestock. 

(d)  Health  care 

(1)  Prohibited  practices 

For  a  farm  to  be  certified  under  this  chap- 
ter as  an  organic  farm  with  respect  to  the 
livestock  produced  by  such  farm,  producers 
on  such  farm  shall  not— 

(A)  use  subtherapeutic  doses  of  antibiot- 
ics; 

(B)  use  synthetic  internal  parasiticides  on 
a  routine  basis;  or 

(C)  administer   medication,   other   than 
vaccinations,  in  the  absence  of  illness. 

(2)  Standards 

The  National  Organic  Standards  Board 
shall  recommend  to  the  Secretary  standards 
in  addition  to  those  in  paragraph  (1)  for  the 
care  of  livestock  to  ensure  that  such  livestock 
is  organically  produced. 

(e)  Additional  guidelines 

(1)  Poultry 

With  the  exception  of  day  old  poultry,  all 
poultry  from  which  meat  or  eggs  will  be  sold 
or  labeled  as  organically  produced  shall  be 
raised  and  handled  in  accordance  with  this 
chapter  prior  to  and  during  the  period  in 
which  such  meat  or  eggs  are  sold. 

(2)  Dairy  livestock 

A  dairy  animal  from  which  milk  or  milk 
products  will  be  sold  or  labeled  as  organically 
produced  shall  be  raised  and  handled  in  ac- 
cordance with  this  chapter  for  not  less  than 
the  12-month  period  immediately  prior  to  the 
sale  of  such  milk  and  milk  products. 

(f)  Livestock  identification 

(1)  In  general 

For  a  farm  to  be  certified  under  this  chap- 
ter as  an  organic  farm  with  respect  to  the 
livestock  produced  by  such  farm,  producers 
on  such  farm  shall  keep  adequate  records  and 
maintain  a  detailed,  verifiable  audit  trail  so 
that  each  animal  (or  in  the  case  of  poultry, 
each  flock)  can  be  traced  back  to  such  farm. 
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(2)  Records 

In  order  to  carry  out  paragraph  (1),  each 
producer  shall  keep  accurate  records  on  each 
animal  (or  in  the  case  of  poultry,  each  flock) 
including— 

(A)  amounts  and  sources  of  all  medica- 
tions administered;  and 

(B)  all  feeds  and  feed  supplements  bought 
and  fed. 

(g)  Notice  and  public  comment 

The  Secretary  shall  hold  public  hearings  and 
shall  develop  detailed  regulations,  with  notice 
and  public  comment,  to  guide  the  implementa- 
tion of  the  standards  for  livestock  products  pro- 
vided under  this  section. 

(Pub.  L.  101-624,  title  XXI,  §2110,  Nov.  28, 
1990,  104  Stat.  3940;  Pub.  L.  102-237,  title  X, 
§  1001(2),  Dec.  13,  1991,  105  Stat.  1893.) 

AlIENDliENTS 

1991-Subsec.  (d)(1)(B).  Pub.  L.  102-237, 
§  1001(2)(A),  substituted  "parasiticides"  for  "paraciti- 

Subsecs.  (g).  (h).  Pub.  L.  102-237,  §  1001(2)(B),  redes- 
ignated subsec.  (h)  as  (g). 

§6510.  Handling 

(a)  In  general 

For  a  handling  operation  to  be  certified  under 
this  chapter,  each  person  on  such  handling  op- 
eration shall  not,  with  respect  to  any  agricul- 
tural product  covered  by  this  chapter— 

(1)  add  any  synthetic  ingredient  during  the 
processing  or  any  postharvest  handling  of  the 
product; 

(2)  add  any  ingredient  known  to  contain 
levels  of  nitrates,  heavy  metals,  or  toxic  resi- 
dues in  excess  of  those  permitted  by  the  ap- 
plicable organic  certification  program; 

(3)  add  any  sulfites,  nitrates,  or  nitrites; 

(4)  add  any  ingredients  that  are  not  organi- 
cally produced  in  accordance  with  this  chap- 
ter and  the  applicable  organic  certification 
program,  unless  such  ingredients  are  included 
on  the  National  List  and  represent  not  more 
than  5  percent  of  the  weight  of  the  total  fin- 
ished product  (excluding  salt  and  water); 

(5)  use  any  packaging  materials,  storage 
containers  or  bins  that  contain  synthetic  fun- 
gicides, preservatives,  or  f  umigants; 

(6)  use  any  bag  or  container  that  had  previ- 
ously been  in  contact  with  any  substance  in 
such  a  manner  as  to  compromise  the  organic 
quality  of  such  product;  or 

(7)  use,  in  such  product  water  that  does  not 
meet  all  Safe  Drinking  Water  Act  [42  U.S.C. 
300f  et  seq.]  requirements. 

(b)  Meat 

For  a  farm  or  handling  operation  to  be  or- 
ganically certified  under  this  chapter,  produc- 
ers on  such  farm  or  persons  on  such  handling 
operation  shall  ensure  that  organically  pro- 
duced meat  does  not  come  in  contact  with  non- 
organically  produced  meat. 

(Pub.  L.  101-624,  title  XXI.  §2111,  Nov.  28, 
1990,  104  Stat.  3941;  Pub.  L.  102-237,  title  X, 
§  1001(3),  Dec.  13,  1991,  105  Stat.  1893.) 


References  in  Text 

The  Safe  Drinking  Water  Act.  referred  to  in  subsec. 
(a)(7),  is  Pub.  L.  93-523,  Dec.  16,  1974.  88  Stat.  1660,  as 
amended,  which  is  classified  principaUy  to  subchapter 
XII  (§300f  et  seq.)  of  chapter  6A  of  Title  42,  The 
Public  Health  and  Welfare.  For  complete  classification 
of  this  Act  to  the  Code,  see  Short  Title  of  1974 
Amendments  note  set  out  imder  section  201  of  Title  42 
and  Tables. 

Amendments 

1991— Subsec.  (a)(1).  Pub.  L.  102-237  substituted 
"postharvest"  for  "post  harvest". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6506.  6518  of 
this  title. 

§  6511.  Additional  s^idelines 

(a)  In  general 

The  Secretary,  the  applicable  governing  State 
official,  and  the  certifying  agent  shall  utilize  a 
system  of  residue  testing  to  test  products  sold 
or  labeled  as  organically  produced  imder  this 
chapter  to  assist  in  the  enforcement  of  this 
chapter. 

(b)  Preharvest  testing 

The  Secretary,  the  applicable  governing  State 
official,  or  the  certifying  agent  may  require 
preharvest  tissue  testing  of  any  crop  grown  on 
soil  suspected  of  harboring  contaminants. 

(c)  Compliance  review 

(1)  Inspection 

If  the  Secretary,  the  applicable  governing 
State  official,  or  the  certifying  agent  deter- 
mines that  an  agricultural  product  sold  or  la- 
beled as  organically  produced  under  this 
chapter  contains  any  detectable  pesticide  or 
other  non-organic  residue  or  prohibited  natu- 
ral substance  the  Secretary,  the  applicable 
governing  State  official,  or  the  certifying 
agent  shall  conduct  an  investigation  to  deter- 
mine if  the  organic  certification  program  has 
been  violated,  and  may  require  the  producer 
or  handler  of  such  product  to  prove  that  any 
prohibited  substance  was  not  applied  to  such 
product. 

(2)  Removal  of  organic  label 

If,  as  determined  by  the  Secretary,  the  ap- 
plicable governing  State  official,  or  the  certi- 
fjong  agent,  the  investigation  conducted 
under  paragraph  (1)  indicates  that  the  resi- 
due is— 

(A)  the  result  of  intentional  application  of 
a  prohibited  substance;  or 

(B)  present  at  levels  that  are  greater  than 
unavoidable  residual  environmental  con- 
tamination as  prescribed  by  the  Secretary 
or  the  applicable  governing  State  official  in 
consultation  with  the  appropriate  environ- 
mental regulatory  agencies; 

such  agricultural  product  shall  not  be  sold  or 

labeled  as  organically  produced  under  this 

chapter, 
(d)  Recordkeeping  requirements 

Producers  who  operate  a  certified  organic 
farm  or  handling  operation  under  this  chapter 
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shall  maintain  records  for  5  years  concerning 
the  production  or  handling  of  agricultural 
products  sold  or  labeled  as  organically  pro- 
duced under  this  chapter,  including— 

(Da  detailed  history  of  substances  applied 
to  fields  or  agricultural  products;  and 

(2)  the  names  and  addresses  of  persons  who 
applied  such  substances,  the  dates,  the  rate, 
and  method  of  application  of  such  substances. 

(Pub.  L.  101-624,  title  XXI,  §2112,  Nov.  28, 
1990,  104  Stat.  3942;  Pub.  L.  102-237,  title  X, 
i  1001(4),  Dec.  13, 1991, 105  Stat.  1893.) 

AlfENDIftENTS 

1991— Subsec.  <b).  Pub.  L.  102-237  substituted 
"Preharvest"  for  "Pre-harvest"  in  heading. 

§  6512.  Other  production  and  handling  practices 

If  a  production  or  handling  practice  is  not 
prohibited  or  otherwise  restricted  imder  this 
chapter,  such  practice  shall  be  permitted  unless 
it  is  determined  that  such  practice  would  be  in- 
consistent with  the  applicable  organic  certifica- 
tion program. 

(Pub.  L.  101-624,  title  XXI,  §2113,  Nov.  28, 
1990,  104  Stat.  3943.) 

§  6513.  Organic  plan 

(a)  In  general 

A  producer  or  handler  seeking  certification 
under  this  chapter  shall  submit  an  organic  plan 
to  the  certifying  agent  and  the  State  organic 
certification  program  (if  applicable),  and  such 
plan  shall  be  reviewed  by  the  certifying  agent 
who  shall  determine  if  such  plan  meets  the  re- 
quirements of  the  programs. 

(b)  Crop  production  farm  plan 

(1)  Soil  fertility 

An  organic  plan  shall  contain  provisions  de- 
signed to  foster  sou  fertility,  primarily 
through  the  management  of  the  organic  con- 
tent of  the  soil  through  proper  tillage,  crop 
rotation,  and  manuring. 

(2)  Manuring 

(A)  Inclusion  in  organic  plan 

An  organic  plan  shall  contain  terms  and 
conditions  that  regulate  the  application  of 
manure  to  crops. 

(B)  Application  of  manure 

Such  organic  plan  may  provide  for  the  ap- 
plication of  raw  manure  only  to— 

(i)  any  green  maniu*e  crop; 

(ii)  any  perennial  crop; 

(iii)  any  crop  not  for  human  consimip- 
tion;  and 

(iv)  any  crop  for  human  consumption,  if 
such  crop  is  harvested  after  a  reasonable 
period  of  time  determined  by  the  certify- 
ing agent  to  ensure  the  safety  of  such 
crop,  after  the  most  recent  application  of 
raw  manure,  but  in  no  event  shall  such 
period  be  less  than  60  days  after  such  ap- 
plication. 

(C)  Contamination  by  manure 

Such  organic  plan  shall  prohibit  raw 
manure  from  being  applied  to  any  crop  in  a 


way  that  significantly  contributes  to  water 
contamination  by  nitrates  or  bacteria. 

(c)  Livestock  plan 

An  organic  livestock  plan  shall  contain  provi- 
sions designed  to  foster  the  organic  production 
of  livestock  consistent  with  the  purposes  of  this 
chapter. 

(d)  Mixed  crop  livestock  production 

An  organic  plan  may  encompass  both  the 
crop  production  and  livestock  production  re- 
quirements in  subsections  (b)  and  (c)  of  this 
section  if  both  activities  are  conducted  by  the 
same  producer. 

(e)  Handling  plan 

An  organic  handling  plan  shall  contain  provi- 
sions designed  to  ensiu*e  that  agricultural  prod- 
ucts that  are  sold  or  labeled  as  organically  pro- 
duced are  produced  and  handled  in  a  manner 
that  is  consistent  with  the  purposes  of  this 
chapter. 

(f)  Management  of  wild  crops 

An  organic  plan  for  the  harvesting  of  wild 
crops  shall-- 

(1)  designate  the  area  from  which  the  wild 
crop  will  be  gathered  or  harvested; 

(2)  include  a  3  year  history  of  the  manage- 
ment of  the  area  showing  that  no  prohibited 
substances  have  been  applied; 

(3)  include  a  plan  for  the  harvesting  or 
gathering  of  the  wild  crops  assuring  that  such 
harvesting  or  gathering  will  not  be  destruc- 
tive to  the  environment  and  will  sustain  the 
growth  and  production  of  the  wild  crop;  and 

(4)  include  provisions  that  no  prohibited 
substances  will  be  applied  by  the  producer. 

(g)  Limitation  on  content  of  plan 

An  organic  plan  shall  not  include  any  produc- 
tion or  handling  practices  that  are  inconsistent 
with  this  chapter. 

(Pub.  L.   101-624,  title  XXI,   §2114,  Nov.  28, 
1990,  104  Stat.  3943.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6506  of  this 
title. 

§  6514.  Accreditation  program 

(a)  In  general 

The  Secretary  shall  establish  and  implement 
a  program  to  accredit  a  governing  State  official, 
and  any  private  person,  that  meets  the  require- 
ments of  this  section  as  a  certifying  agent  for 
the  purpose  of  certifying  a  farm  or  handling 
operation  as  a  certified  organic  farm  or  han- 
dling openition. 

(b)  Requirements 

To  be  accredited  as  a  certifying  agent  imder 
this  section,  a  governing  State  official  or  pri- 
vate person  shall-> 

(1)  prepare  and  submit,  to  the  Secretary,  an 
application  for  such  accreditation; 

(2)  have  sufficient  expertise  in  organic 
farming  and  handling  techniques  as  deter- 
mined by  the  Secretary;  and 
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(3)  comply  with  the  requirements  of  this 
section  and  section  6515  of  this  title. 
(c)  Duration  of  designation 

An  accreditation  made  under  this  section 
shall  be  for  a  period  of  not  to  exceed  5  years,  as 
determined  appropriate  by  the  Secretary,  and 
may  be  renewed. 

(Pub.  L.   101-624,  title  XXI,   §2115,  Nov.  28, 
1990,  104  Stat.  3944.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6515,  6516  of 
this  title. 

§  6515.  Requirements  of  certifying  agents 

(a)  Ability  to  implement  requirements 

To  be  accredited  as  a  certifying  agent  under 
section  6514  of  this  title,  a  governing  State  offi- 
cial or  a  person  shall  be  able  to  fully  implement 
the  applicable  organic  certification  program  es- 
tablished under  this  chapter. 

(b)  Inspectors 

Any  certifying  agent  shall  employ  a  sufficient 
number  of  inspectors  to  implement  the  applica- 
ble organic  certification  program  established 
under  this  chapter,  as  determined  by  the  Secre- 
tary. 

(c)  Recordkeeping 

(1)  Maintenance  of  records 

Any  certifying  agent  shall  maintain  all 
records  concerning  its  activities  under  this 
chapter  for  a  period  of  not  less  than  10  years. 

(2)  Access  for  Secretary 

Any  certifying  agent  shall  allow  representa- 
tives of  the  Secretary  and  the  governing 
State  official  access  to  any  and  all  records 
concerning  the  certifying  agent's  activities 
under  this  chapter. 

(3)  Transference  of  records 

If  any  private  person  that  was  certified 
under  this  chapter  is  dissolved  or  loses  its  ac- 
creditation, all  records  or  copies  of  records 
concerning  such  person's  activities  under  this 
chapter  shall  be  transferred  to  the  Secretary 
and  made  available  to  the  applicable  govern- 
ing State  official. 

(d)  Agreement 

Any  certifying  agent  shall  enter  into  an 
agreement  with  the  Secretary  under  which 
such  agent  shall— 

(1)  agree  to  carry  out  the  provisions  of  this 
chapter;  and 

(2)  agree  to  such  other  terms  and  conditions 
as  the  Secretary  determines  appropriate. 

(e)  Private  certifying  agent  agreement 

Any  certifying  agent  that  is  a  private  person 
shall,  in  addition  to  the  agreement  required  in 
subsection  (d)  of  this  section— 

(1)  agree  to  hold  the  Secretary  harmless  for 
any  failure  on  the  part  of  the  certifying  agent 
to  carry  out  the  provisions  of  this  chapter; 
and 

(2)  furnish  reasonable  security,  in  an 
amount  determined  by  the  Secretary,  for  the 
purpose  of  protecting  the  rights  of  partici- 


pants in  the  applicable  organic  certification 
program  established  under  this  chapter. 

(f)  Compliance  with  program 

Any  certifying  agent  shall  fully  comply  with 
the  terms  and  conditions  of  the  applicable  or- 
ganic certification  program  implemented  under 
this  chapter. 

(g)  Confidentiality 

Except  as  provided  in  section  6506(a)(9)  of 
this  title,  any  certifying  agent  shall  maintain 
strict  confidentiality  with  respect  to  its  clients 
under  the  applicable  organic  certification  pro- 
gram and  may  not  disclose  to  third  parties 
(with  the  exception  of  the  Secretary  or  the  ap- 
plicable governing  State  official)  any  business 
related  information  concerning  such  client  ob- 
tained while  implementing  this  chapter. 

(h)  Conflict  of  interest 

Any  certifying  agent  shall  not— 

(1)  carry  out  any  inspections  of  any  oper- 
ation in  which  such  certifying  agent,  or  em- 
ployee of  such  certifying  agent  has,  or  has 
had,  a  commercial  interest,  including  the  pro- 
vision of  consultancy  services; 

(2)  accept  payment,  gifts,  or  favors  of  any 
kind  from  the  business  inspected  other  than 
prescribed  fees;  or 

(3)  provide  advice  concerning  organic  prac- 
tices or  techniques  for  a  fee,  other  than  fees 
established  under  such  program. 

(i)  Administrator 

A  certifying  agent  that  is  a  private  person 
shall  nominate  the  individual  who  controls  the 
day-to-day  operation  of  the  agent. 

(j)  Loss  of  accreditation 

(1)  Noncompliance 

If  the  Secretary  or  the  governing  State  offi- 
cial (if  applicable)  determines  that  a  certify- 
ing agent  is  not  properly  adhering  to  the  pro- 
visions of  this  chapter,  the  Secretary  or  such 
governing  State  official  may  suspend  such 
certifying  agent's  accreditation. 

(2)  Effect  on  certified  operations 

If  the  accreditation  of  a  certifying  agent  is 
suspended  under  paragraph  (1),  the  Secretary 
or  the  governing  State  official  (if  applicable) 
shall  promptly  determine  whether  farming  or 
handling  operations  certified  by  such  certify- 
ing agent  may  retain  their  organic  certifica- 
tion. 

(Pub.  L.  101-624,  title  XXI,  §2116,  Nov.  28, 
1990,  104  Stat.  3944;  Pub.  L.  102-237,  title  X, 
§  1001(5),  Dec.  13,  1991,  105  Stat.  1893.) 

Amendbcents 

1991— Subsec.  (j)(2).  Pub.  L.  102-237  substituted 
"such  certifying"  for  "certifying  such". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6506,  6514, 
6518  of  this  title. 
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§  6516.  Peer  review  of  certifying  agents 

(a)  Peer  review 

In  determining  whether  to  approve  an  appli- 
cation for  accreditation  submitted  under  sec- 
tion 6514  of  this  title,  the  Secretary  shall  con- 
sider a  report  concerning  such  applicant  that 
shall  be  prepared  by  a  peer  review  panel  estab- 
lished under  subsection  (b)  of  this  section. 

(b)  Peer  review  panel 

To  assist  the  Secretary  in  evaluating  applica- 
tions under  section  6514  of  this  title,  the  Secre- 
tary may  establish  a  panel  of  not  less  than 
three  persons  who  have  expertise  in  organic 
farming  and  handling  methods,  to  evaluate  the 
State  governing  official  or  private  person  that 
is  seeking  accreditation  as  a  certifying  agent 
imder  such  section.  Not  less  than  two  members 
of  such  panel  shall  be  persons  who  are  not  em- 
ployees of  the  Department  of  Agriculture  or  of 
the  applicable  State  government. 

(Pub.  L.  101-624,  title  XXI,  §2117,  Nov.  28, 
1990, 104  Stat.  3945.) 

§  6517.  National  List 

(a)  In  general 

The  Secretary  shall  establish  a  National  List 
of  approved  and  prohibited  substances  that 
shall  be  included  in  the  standards  for  organic 
production  and  handling  established  under  this 
chapter  in  order  for  such  products  to  be  sold  or 
labeled  as  organically  produced  under  this 
chapter. 

(b)  Content  of  list 

The  list  established  under  subsection  (a)  of 
this  section  shall  contain  an  itemization,  by 
specific  use  or  application,  of  each  synthetic 
substance  permitted  under  subsection  (c)(1)  of 
this  section  or  each  natiuul  substance  prohibit- 
ed under  subsection  (c)(2)  of  this  section. 

(c)  Guidelines  for  prohibitions  or  exemptions 

(1)  Exemption  for  prohibited  substances 

The  National  List  may  provide  for  the  use 
of  substances  in  an  organic  farming  or  han- 
dling operation  that  are  otherwise  prohibited 
under  this  chapter  only  if— 

(A)  the  Secretary  determines,  in  consulta- 
tion with  the  Secretary  of  Health  and 
Human  Services  and  the  Administrator  of 
the  Environmental  Protection  Agency,  that 
the  use  of  such  substances— 

(i)  would  not  be  harmful  to  human 
health  or  the  environment; 

(ii)  is  necessary  to  the  production  or 
handling  of  the  agricultural  product  be- 
cause of  the  unavailability  of  wholly  natu- 
ral substitute  products;  and 

(iii)  is  consistent  with  organic  farming 
and  handling; 

(B)  the  substance— 

(i)  is  used  in  production  and  contains  an 
active  synthetic  ingredient  in  the  follow- 
ing categories:  copper  and  sulfur  com- 
pounds; toxins  derived  from  bacteria; 
pheromones,  soaps,  horticultural  oils,  fish 
emulsions,  treated  seed,  vitamins  and  min- 
erals; livestock  parasiticides  and  medicines 


and  production  aids  including  netting, 
tree  wraps  and  seals,  insect  traps,  sticky 
barriers,  row  covers,  and  equipment 
cleansers; 

(ii)  is  used  in  production  and  contains 
ssnithetic  inert  ingredients  that  are  not 
classified  by  the  Administrator  of  the  En- 
vironmental Protection  Agency  as  inerts 
of  toxicological  concern;  or 

(iii)  is  used  in  handling  and  is  non-syn- 
thetic but  is  not  organically  produced; 
and 

(C)  the  specific  exemption  is  developed 
using  the  procedures  described  in  subsec- 
tion (d)  of  this  section. 

(2)  Prohibition  on  the  use  of  specific  natural  sub- 
stances 

The  National  List  may  prohibit  the  use  of 
specific  natural  substances  in  an  organic 
farming  or  handling  operation  that  are  other- 
wise allowed  imder  this  chapter  only  if — 

(A)  the  Secretary  determines,  in  consulta- 
tion with  the  Secretary  of  Health  and 
Human  Services  and  the  Administrator  of 
the  Environmental  Protection  Agency,  that 
the  use  of  such  substances— 

(i)  would  be  harmful  to  human  health 
or  the  environment;  and 

(ii)  is  inconsistent  with  organic  farming 
or  handling,  and  the  purposes  of  this 
chapter;  and 

(B)  the  specific  prohibition  is  developed 
using  the  procedures  specified  in  subsection 
(d)  of  this  section. 

(d)  Procedure  for  establishing  National  List 

(1)  In  general 

The  National  List  established  by  the  Secre- 
tary shall  be  based  upon  a  proposed  national 
list  or  proposed  amendments  to  the  National 
List  developed  by  the  National  Organic 
Standards  Board. 

(2)  No  additions 

The  Secretary  may  not  include  exemptions 
for  the  use  of  specific  synthetic  substances  in 
the  National  list  other  than  those  exemp- 
tions contained  in  the  Proposed  National  List 
or  Proposed  Amendments  to  the  National 
List. 

(3)  Prohibited  substances 

In  no  instance  shall  the  National  List  in- 
clude any  substance,  the  presence  of  which  in 
food  has  been  prohibited  by  Federal  regulato- 
ry action. 

(4)  Notice  and  comment 

Before  establishing  the  National  List  or 
before  making  any  amendments  to  the  Na- 
tional List,  the  Secretary  shall  publish  the 
Proposed  National  List  or  any  Proposed 
Amendments  to  the  National  List  in  the  Fed- 
eral Register  and  seek  public  comment  on 
such  proposals.  The  Secretary  shall  include  in 
such  Notice  any  changes  to  such  proposed  list 
or  amendments  recommended  by  the  Secre- 
tary. 
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(5)  Publication  of  National  List 

After  evaluating  all  comments  received  con- 
cerning the  Proposed  National  List  or  Pro- 
posed Amendments  to  the  National  List,  the 
Secretary  shall  publish  the  final  National  List 
in  the  Federal  Register,  along  with  a  discus- 
sion of  comments  received. 
(e)  Sunset  provision 

No  exemption  or  prohibition  contained  in  the 
National  List  shall  be  valid  unless  the  National 
Organic  Standards  Board  has  reviewed  such  ex- 
emption or  prohibition  as  provided  in  this  sec- 
tion within  5  years  of  such  exemption  or  prohi- 
bition being  adopted  or  reviewed  and  the  Secre- 
tary has  renewed  such  exemption  or  prohibi- 
tion. 

(Pub.  L.  101-624,  title  XXI,  §2118,  Nov.  28, 
1990,  104  Stat.  3946;  Pub.  L.  102-237,  title  X, 
§  1001(6),  Dec.  13,  1991,  105  Stat.  1893.) 

Amendments 

1991— Subsec.  (c)(l)(B)(i).  Pub.  L.  102-237  substitut- 
ed "parasiticides"  for  "paraciticides". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  6502,  6503, 
6518  of  this  title. 

§  6518.  National  Organic  Standards  Board 

(a)  In  general 

The  Secretary  shall  establish  a  National  Or- 
ganic Standards  Board  (in  accordance  with  the 
Federal  Advisory  Committee  Act)  (hereafter  re- 
ferred to  in  this  section  as  the  "Board")  to 
assist  in  the  development  of  standards  for  sub- 
stances to  be  used  in  organic  production  and  to 
advise  the  Secretary  on  any  other  aspects  of 
the  implementation  of  this  chapter. 

(b)  Composition  of  Board 

The  Board  shall  be  composed  of  15  members, 
of  which— 

(1)  four  shall  be  individuals  who  own  or  op- 
erate an  organic  farming  operation; 

(2)  two  shall  be  individuals  who  own  or  op- 
erate an  organic  handling  operation; 

(3)  one  shall  be  an  individual  who  owns  or 
operates  a  retail  establishment  with  signifi- 
cant trade  in  organic  products; 

(4)  three  shall  be  individuals  with  expertise 
in  areas  of  environmental  protection  and  re- 
source conservation; 

(5)  three  shall  be  individuals  who  represent 
public  interest  or  consumer  interest  groups; 

(6)  one  shall  be  an  individual  with  expertise 
in  the  fields  of  toxicology,  ecology,  or  bio- 
chemistry; and 

(7)  one  shall  be  an  individual  who  is  a  certi- 
fying agent  as  identified  under  section  6515  of 
this  title. 

(c)  Appointment 

Not  later  than  180  days  after  November  28, 
1990,  the  Secretary  shall  appoint  the  members 
of  the  Board  under  paragraph  (1)  through  (6) 
of  subsection  (b)  of  this  section  (and  imder  sub- 
section (b)(7)  of  this  section  at  an  appropriate 
date  after  the  certification  of  individuals  as  cer- 
tifying agents  under  section  6515  of  this  title) 
from  nominations  received  from  organic  certi- 


fying organizations.  States,  and  other  interest- 
ed persons  and  organizations. 

(d)  Term 

A  member  of  the  Board  shall  serve  for  a  term 
of  5  years,  except  that  the  Secretary  shall  ap- 
point the  original  membei^  of  the  Board  for 
staggered  terms.  A  member  cannot  serve  con- 
secutive terms  unless  such  member  served  an 
original  term  that  was  less  than  5  years. 

(e)  Meetings 

The  Secretary  shall  convene  a  meeting  of  the 
Board  not  later  than  60  days  after  the  appoint- 
ment of  its  members  and  shall  convene  subse- 
quent meetings  on  a  periodic  basis. 

if)  Compensation  and  expenses 

A  member  of  the  Board  shall  serve  without 
compensation.  While  away  from  their  homes  or 
regular  places  of  business  on  the  business  of 
the  Board,  members  of  the  Board  may  be  al- 
lowed travel  expenses,  including  per  diem  in 
lieu  of  subsistence,  as  is  authorized  imder  sec- 
tion 5703  of  title  5  for  persons  employed  inter- 
mittently in  the  Government  service. 

(g)  Chairperson 

The  Board  shall  select  a  Chairperson  for  the 
Board. 

(h)  Quorum 

A  majority  of  the  members  of  the  Board  shall 
constitute  a  quorum  for  the  purpose  of  con- 
ducting business. 

(i)  Decisive  votes 

Two-thirds  of  the  votes  cast  at  a  meeting  of 
the  Board  at  which  a  quonun  is  present  shall 
be  decisive  of  any  motion. 

(j)  Other  terms  and  conditions 

The  Secretary  shall  authorize  the  Board  to 
hire  a  staff  director  and  shall  detail  staff  of  the 
Department  of  Agriculture  or  aUow  for  the 
hiring  of  staff  and  may,  subject  to  necessary 
appropriations,  pay  necessary  expenses  in- 
curred by  such  Board  in  carrying  out  the  provi- 
sions of  this  chapter,  as  determined  appropriate 
by  the  Secretary. 

(k)  Responsibilities  of  Board 

(1)  In  general 

The  Board  shall  provide  recommendations 
to  the  Secretary  regarding  the  implementa- 
tion of  this  chapter. 

(2)  National  List 

The  Board  shall  develop  the  proposed  Na- 
tional list  or  proposed  amendments  to  the 
National  List  for  submission  to  the  Secretary 
in  accordance  with  section  6517  of  this  title. 

(3)  Technical  advisory  panels 

The  Board  shall  convene  technical  advisory 
panels  to  provide  scientific  evaluation  of  the 
materials  considered  for  inclusion  in  the  Na- 
tionsJ  List.  Such  panels  may  include  experts 
in  agronomy,  entomology,  health  sciences  and 
other  relevant  disciplines. 
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(4)  Special  review  of  botanical  pesticides 

The  Board  shall,  prior  to  the  establishment 
of  the  National  List,  review  all  botanical  pes- 
ticides used  in  agricultural  production  and 
consider  whether  any  such  botanical  pesticide 
should  be  included  in  the  list  of  prohibited 
natural  substances. 

(5)  Product  residue  testing 

The  Board  shall  advise  the  Secretary  con- 
cerning the  testing  of  organically  produced 
agricultural  products  for  residues  caused  by 
unavoidable  residual  environmental  contami- 
nation. 

(6)  Emergency  spray  programs 

The  Board  shall  advise  the  Secretary  con- 
cerning rules  for  exemptions  from  specific  re- 
quirements of  this  chapter  (except  the  provi- 
sions of  section  6511  of  this  title)  with  respect 
to  agricultural  products  produced  on  certified 
organic  farms  if  such  farms  are  subject  to  a 
Federal  or  State  emergency  pest  or  disease 
treatment  program. 
il)  Requirements 

In  establishing  the  proposed  National  List  or 
proposed  amendments  to  the  National  List,  the 
Board  shall— 

(1)  review  available  information  from  the 
Environmental  Protection  Agency,  the  Na- 
tional Institute  of  Environmental  Health 
Studies,  and  such  other  sources  as  appropri- 
ate, concerning  the  potential  for  adverse 
human  and  environmental  effects  of  sub- 
stances considered  for  inclusion  in  the  pro- 
posed National  List; 

(2)  work  with  manufacturers  of  substances 
considered  for  inclusion  in  the  proposed  Na- 
tional List  to  obtain  a  complete  list  of  ingredi- 
ents and  determine  whether  such  substances 
contain  inert  materials  that  are  ssnithetically 
produced;  and 

(3)  submit  to  the  Secretary,  along  with  the 
proposed  National  List  or  any  proposed 
amendments  to  such  list,  the  results  of  the 
Board's  evaluation  and  the  evaluation  of  the 
technical  advisory  panel  of  all  substances  con- 
sidered for  inclusion  in  the  National  List. 

(m)  Evaluation 

In  evaluating  substances  considered  for  inclu- 
sion in  the  proposed  National  List  or  proposed 
amendment  to  the  National  List,  the  Board 
shall  consider— 

(1)  the  potential  of  such  substances  for  det- 
rimental chemical  interactions  with  other  ma- 
terials used  in  organic  farming  systems; 

(2)  the  toxicity  and  mode  of  action  of  the 
substance  and  of  its  breakdown  products  or 
any  contaminants,  and  their  persistence  and 
areas  of  concentration  in  the  environment; 

(3)  the  probability  of  environmental  con- 
tamination during  manufacture,  use,  misuse 
or  disposal  of  such  substance; 

(4)  the  effect  of  the  substance  on  human 
health; 

(5)  the  effects  of  the  substance  on  biological 
and  chemical  interactions  in  the  agroecosys- 
tem,  including  the  physiological  effects  of  the 
substance  on  soil  organisms  (including  the 
salt  index  and  solubility  of  the  soil),  crops 
and  livestock; 


(6)  the  alternatives  to  using  the  substance 
in  terms  of  practices  or  other  available  mate- 
rials; and 

(7)  its  compatibility  with  a  system  of  sus- 
tainable agriculture. 

(n)  Petitions 

The  Board  shall  establish  procedures  under 
which  persons  may  petition  the  Board  for  the 
purpose  of  evaluating  substances  for  inclusion 
on  the  National  List. 

(o)  Confidentiality 

Any  confidential  business  information  ob- 
tained by  the  Board  in  carrying  out  this  section 
shall  not  be  released  to  the  public. 

(Pub.  L.  101-624,  title  XXI,  §2119,  Nov.  28, 
1990,  104  Stat.  3947;  Pub.  L.  102-237,  title  X, 
§  1001(7),  Dec.  13, 1991, 105  Stat.  1893.) 

References  in  Text 

The  Federal  Advisory  Committee  Act,  referred  to  in 
subsec.  (a),  is  Pub.  L.  92-463.  Oct.  6.  1972.  86  Stat.  770. 
as  amended,  which  is  set  out  in  the  Appendix  to  Title 
5,  Government  Organization  and  Employees. 

Amendicents 

1991-Subsec.  (a).  Pub.  L.  102-237  substituted  "to 
assist"  for  *'(to  assist". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6503  of  this 
title. 

§  6519.  Violations  of  chapter 

(a)  Misuse  of  label 

Any  person  who  knowingly  sells  or  labels  a 
product  as  organic,  except  in  accordance  with 
this  chapter,  shall  be  subject  to  a  civil  penalty 
of  not  more  than  $10,000. 

(b)  False  statement 

Any  person  who  makes  a  false  statement 
imder  this  chapter  to  the  Secretary,  a  govern- 
ing State  official,  or  a  certifying  agent  shall  be 
subject  to  the  provisions  of  section  1001  of  title 
18. 

(c)  Ineligibility 

(1)  In  general 

Except  as  provided  in  paragraph  (2),  any 
person  who— 

(A)  makes  a  false  statement; 

(B)  attempts  to  have  a  label  indicating 
that  an  agricultural  product  is  organically 
produced  affixed  to  such  product  that  such 
person  knows,  or  should  have  reason  to 
laiow,  to  have  been  produced  or  handled  in 
a  manner  that  is  not  in  accordance  with 
this  chapter;  or 

(C)  otherwise  violates  the  purposes  of  the 
applicable  organic  certification  program  as 
determined  by  the  Secretary; 

after  notice  and  an  opportunity  to  be  heard, 
shall  not  be  eligible,  for  a  period  of  5  years 
from  the  date  of  such  occiurence,  to  receive 
certification  under  this  chapter  with  respect 
to  any  farm  or  handling  operation  in  which 
such  person  has  an  interest. 
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(2)  Waiver 

Notwithstanding  paragraph  (1),  the  Secre- 
tary may  reduce  or  eliminate  the  period  of  in- 
eligibility referred  to  in  such  paragraph  if  the 
Secretary  determines  that  such  modification 
or  waiver  is  in  the  best  interests  of  the  appli- 
cable organic  certification  program  estab- 
lished under  this  chapter. 

(d)  Reporting  of  violations 

A  certifying  agent  shall  immediately  report 
any  violations  of  this  chapter  to  the  Secretary 
or  the  governing  State  official  (if  applicable). 

(e)  Violations  by  certifying  agent 

A  certifying  agent  that  is  a  private  person 
that  violates  the  provisions  of  this  chapter  or 
that  falsely  or  negligently  certifies  any  farming 
or  handling  operation  that  does  not  meet  the 
terms  and  conditions  of  the  applicable  organic 
certification  program  as  an  organic  operation, 
as  determined  by  the  Secretary  or  the  govern- 
ing State  official  (if  applicable)  shall,  after 
notice  and  an  opportunity  to  be  heard— 

(1)  lose  its  accreditation  as  a  certifying 
agent  under  this  chapter;  and 

(2)  be  ineligible  to  be  accredited  as  a  certify- 
ing agent  under  this  chapter  for  a  period  of 
not  less  than  3  years  subsequent  to  the  date 
of  such  determination. 

(f)  Effect  of  other  laws 

Nothing  in  this  chapter  shall  alter  the  au- 
thority of  the  Secretary  under  the  Federal 
Meat  Inspection  Act  (21  U.S.C.  601  et  seq.),  the 
Poultry  Products  Inspection  Act  (21  U.S.C.  451 
et  seq.),  and  the  Egg  Products  Inspection  Act 
(21  U.S.C.  1031  et  seq.)  concerning  meat,  poul- 
try and  egg  products,  nor  any  of  the  authorities 
of  the  Secretary  of  Health  and  Human  Services 
under  the  Federal  Food,  Drug  ^  and  Cosmetic 
Act  (21  U.S.C.  301  et  seq.),  nor  the  authority  of 
the  Administrator  of  the  Environmental  Pro- 
tection Agency  under  the  Federal  Insecticide, 
Fungicide  ^  and  Rodenticide  Act  (7  U.S.C.  136 
et  seq.). 

(Pub.  L.  101-624,  title  XXI,  §2120,  Nov.  28, 
1990,  104  Stat.  3949;  Pub.  L.  102-237,  title  X, 
§  1001(8),  Dec.  13,  1991,  105  Stat.  1893.) 

References  in  Text 

The  Federal  Meat  Inspection  Act,  referred  to  in 
subsec.  (f ),  is  titles  I  toIV  of  act  Mar.  4, 1907,  ch.  2907. 
ajs  added  Dec.  15,  1967.  Pub.  L.  90-201,  81  Stat.  584, 
and  amended,  which  are  classified  generally  to  sub- 
chapters I  to  IV  (§  601  et  seq.)  of  chapter  12  of  Title 
21,  Food  and  Drugs.  For  complete  classification  of  this 
Act  to  the  Code,  see  Short  Title  note  set  out  under 
section  601  of  Title  21  and  Tables. 

The  Poultry  Products  Inspection  Act,  referred  to  in 
subsec.  (f),  is  Pub.  L.  85-172,  Aug.  28,  1957,  71  Stat. 
441,  as  amended,  which  is  classified  generaUy  to  chap- 
ter 10  (§  451  et  seq.)  of  Title  21.  For  complete  classifi- 
cation of  this  Act  to  the  Code,  see  Short  Title  note  set 
out  under  section  451  of  Title  21  and  Tables. 

The  Egg  Products  Inspection  Act,  referred  to  in 
subsec.  (f).  is  Pub.  L.  91-597,  Dec.  29.  1970,  84  Stat. 
1620,  as  amended,  which  is  classified  generaUy  to 
chapter  15  (§  1031  et  seq.)  of  Title  21.  For  complete 
classification  of  this  Act  to  the  Code,  see  Short  Title 
note  set  out  under  section  1031  of  Title  21  and  Tables. 


^  So  in  original.  Probably  should  be  followed  by  a  comma. 


The  Federal  Food.  Drug,  and  Cosmetic  Act,  referred 
to  in  subsec.  (f ),  is  act  June  25,  1938,  ch.  675,  52  Stat. 
1040,  as  amended,  which  is  classified  generaUy  to 
chapter  9  (§  301  et  seq.)  of  Title  21.  For  complete  clas- 
sification of  this  Act  to  the  Code,  see  section  301  of 
Title  21  and  Tables. 

The  Federal  Insecticide,  Fungicide,  and  Rodenticide 
Act.  referred  to  in  subsec.  (f ).  is  act  June  25.  1947.  ch. 
125,  as  amended  generally  by  Pub.  L.  92-516.  Oct.  21, 
1972.  86  Stat.  973,  which  is  classified  generaUy  to  sub- 
chapter II  (§  136  et  seq.)  of  chapter  6  of  this  title.  For 
complete  classification  of  this  Act  to  the  Code,  see 
Short  Title  note  set  out  under  section  136  of  this  title 
and  Tables. 

Amendbients 

1991— Subsec.  (f).  Pub.  L.  102-237  inserted  comma 
after  "601  etseq.)". 

§  6520.  Administrative  appeal 

(a)  Expedited  appeals  procedure 

The  Secretary  shall  establish  an  expedited 
administrative  appeals  procedure  under  which 
persons  may  appeal  an  action  of  the  Secretary, 
the  applicable  governing  State  official,  or  a  cer- 
tifying agent  under  this  chapter  that— 

(1)  adversely  affects  such  person;  or 

(2)  is  inconsistent  with  the  organic  certifica- 
tion program  established  imder  this  chapter. 

(b)  Appeal  of  final  decision 

A  final  decision  of  the  Secretary  under  sub- 
section (a)  of  this  section  may  be  appealed  to 
the  United  States  district  court  for  the  district 
in  which  such  person  is  located. 

(Pub.  L.  101-624,  title  XXI,  §2121,  Nov.  28, 
1990,  104  Stat.  3950;  Pub.  L.  102-237,  title  X, 
§  1001(9),  Dec.  13,  1991,  105  Stat.  1894.) 

Amendments 

1991— Subsec.  (b).  Pub.  L.  102-237  substituted  "dis- 
trict court  for  the  district"  for  "District  Court  for  the 
District". 

§  6521.  Administration 

(a)  Regulations 

Not  later  than  540  days  after  November  28, 
1990,  the  Secretary  shall  issue  proposed  regula- 
tions to  carry  out  this  chapter. 

(b)  Assistance  to  State 

(1)  Technical  and  other  assistance 

The  Secretary  shall  provide  technical,  ad- 
ministrative, and  Extension  Service  assistance 
to  assist  States  in  the  implementation  of  an 
organic  certification  program  under  this 
chapter. 

(2)  Financial  assistance 

The  Secretary  may  provide  financial  assist- 
ance to  any  State  that  implements  an  organic 
certification  program  under  this  chapter. 

(Pub.  L.  101-624,  title  XXI,  §2122,  Nov.  28, 
1990.  104  Stat.  3951.) 

§  6522.  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  for 
each  fiscal  year  such  sums  as  may  be  necessary 
to  carry  out  this  chapter. 
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(Pub.  L.  101-624,  title  XXI,   §2123,  Nov.  28, 
1990, 104  Stat.  3951.) 

CHAPTER  95— RURAL  REVITALIZATION 
THROUGH  FORESTRY 

SUBCHAPTER  I— FORESTRY  RURAL 
REVITALIZATION 


Sec. 
6601. 


Forestry  rural  revitalization. 

(a)  Establishment  of  economic  develop* 

ment  and  global  marketing  pro- 
gram. 

(b)  Activities. 

(c)  Tsi>es  of  programs. 

SUBCHAPTER  II-NATIONAL  FOREST- 
DEPENDENT  RURAL  COMMUNITIES 

6611.  Findings  and  purposes. 

(a)  Findings. 
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6613.  Rural  forestry  and  economic  diversification 

action  teams, 
(a)  Requests  for  assistance. 
<b)  Establishment. 

(c)  Organization. 

(d)  Cooperation. 

(e)  EligibUity. 
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6615.  Training  and  education. 

(a)  Programs. 

(b)  Existing    educational    and    training 

programs. 

6616.  Loans  to  economically  disadvantaged  nu-al 

communities, 
(a)  In  general. 
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ing authority. 

(a)  Authorization  of  appropriations. 

(b)  Limitation  on  authorization. 

(c)  Spending  authority. 

SUBCHAPTER  I— FORESTRY  RURAL 
REVITALIZATION 

§  6601.  Forestry  rural  revitalization 

(a)  Establishment   of   economic    development    and 
global  marketing  program 

The  Secretary  of  Agriculture,  acting  through 
the  Extension  Service  and  the  Cooperative  Ex- 
tension System,  and  in  consultation  with  the 
Forest  Service,  shall  establish  and  implement 
educational  programs  and  provide  technical  as- 
sistance to  assist  businesses,  industries,  and  pol- 
icjnnakers  to  create  jobs,  raise  incomes,  and  in- 
crease public  revenues  in  manners  consistent 
with  environmental  concerns. 

(b)  Activities 

Each  program  established  under  subsection 
(a)  of  this  section  shall— 

(1)  transfer  technologies  to  natural  re- 
source-based industries  in  the  United  States 
to  make  such  industries  more  efficient,  pro- 
ductive, and  competitive; 

(2)  assist  businesses  to  identify  global  mar- 
keting opportunities,  conduct  business  on  an 
international  basis,  and  market  themselves 
more  effectively;  and 


(3)  train  local  leaders  hi  strategic  communi- 
ty economic  development. 

(c)  Types  of  programs 

The  Secretary  of  Agriculture  shall  establish 
specific  programs  under  subsection  (a)  of  this 
section  to— 

(1)  deliver  educational  services  focused  on 
community  economic  analysis,  economic  di- 
versification, economic  impact  analysis,  reten- 
tion and  expansion  of  existing  commodity 
and  noncommodity  industries,  amenity  re- 
source and  tourism  development,  and  entre- 
preneurship  focusing  on  forest  lands  and 
rural  communities; 

(2)  use  Cooperative  Extension  System  data- 
bases and  analytical  tools  to  help  communi- 
ties diversify  their  economic  bases,  add  value 
locally  to  raw  forest  product  materials,  and 
retain  revenues  by  helping  to  develop  local 
businesses  and  industries  to  supply  forest 
products  locally;  and 

(3)  use  the  full  resources  of  the  Cooperative 
Extension  Service,  including  land-grant  uni- 
versities and  county  offices,  to  promote  eco- 
nomic development  that  is  sustainable  and 
environmentally  soimd. 

(Pub.  L.  101-624,  title  XXIII,  §  2371,  Nov.  28, 
1990, 104  Stat.  4045.) 

Short  Title 

Section  2372  of  Pub.  L.  101-624  provided  that:  "This 
chapter  [chapter  2  (§§  2372-2379)  of  subtitle  G  of  title 
XXIII  of  Pub.  L.  101-624,  enacting  subchapter  II 
(§6611  et  seq.)  of  this  chapter]  may  be  cited  as  the 
'National  Forest-Dependent  Rural  Communities  Eco- 
nomic Diversification  Act  of  1990'." 

SUBCHAPTER  II— NATIONAL  FOREST- 
DEPENDENT  RURAL  COMMUNITIES 

§  6611.  Findings  and  purposes 

(a)  Findings 

The  Congress  finds  that— 

(1)  the  economic  well-being  of  rural  Amer- 
ica is  vital  to  our  national  growth  and  pros- 
perity; 

(2)  the  economic  well-being  of  many  rural 
commimities  depends  upon  the  goods  and 
services  that  are  derived  from  national  for- 
ests; 

(3)  the  economies  of  many  of  these  commu- 
nities suffer  from  a  lack  of  industrial  and 
business  diversity; 

(4)  this  lack  of  diversity  is  particularly  seri- 
ous in  communities  whose  economies  are  pre- 
dominantly dependent  on  timber  and  recrea- 
tion resources  and  where  management  deci- 
sions made  on  the  national  forests  by  Federal 
and  private  organizations  may  disrupt  the 
supply  of  those  resources; 

(5)  the  Forest  Service  has  expertise  and  re- 
sources that  could  be  directed  to  promote 
modernization  and  economic  diversification  of 
existing  industries  and  services  based  on 
forest  resources; 

(6)  the  Forest  Service  has  the  technical  ex- 
pertise to  provide  leadership,  in  cooperation 
with  other  governmental  agencies  and  the 
private  sector,  to  assist  rural  commimities  de- 
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pendent  upon  national  forest  resources  to  up- 
grade existing  industries  and  diversify  by  de- 
veloping new  economic  activity  in  non-forest- 
related  industries;  and 

(7)  technical  assistance,  training,  education, 
and  other  assistance  provided  by  the  Depart- 
ment of  Agriculture  can  be  targeted  to  pro- 
vide immediate  help  to  those  rural  communi- 
ties in  greatest  need. 
(b)  Purposes 

The  purposes  6f  this  subchapter  are— 

(1)  to  provide  assistance  to  rural  communi- 
ties that  are  located  in  or  near  national  for- 
ests and  that  are  economically  dependent 
upon  forest  resources  or  are  likely  to  be  eco- 
nomically disadvantaged  by  Federal  or  pri- 
vate sector  land  management  practices; 

(2)  to  aid  in  diversifying  such  communities' 
economic  bases;  and 

(3)  to  improve  the  economic,  social,  and  en- 
vironmental well-being  of  rural  America. 

(Pub.  L.  101-624.  title  XXIII.  §  2373.  Nov.  28, 
1990. 104  Stat.  4046.) 

§  6612.  Definitions 

As  used  in  this  subchapter: 

(1)  The  term  ''action  team"  means  a  rural 
forestry  and  economic  diversification  action 
team  established  by  the  Secretary  pursuant 
to  section  6613(b)  of  this  title. 

(2)  The  term  ''economically  disadvantaged" 
means  economic  hardship  due  to  the  loss  of 
jobs  or  income  (labor  or  proprietor)  derived 
from  forestry,  the  wood  products  industry,  or 
related  commercial  enterprises  such  as  recrea- 
tion and  tourism  in  the  national  forest. 

(3)  The  term  "rural  community"  means— 

(A)  any  town,  township,  municipality,  or 
other  similar  unit  of  general  purpose  local 
government  having  a  population  of  not 
more  than  10.000  individuals  (according  to 
the  latest  decennial  census)  that  is  located 
in  a  coimty  where  at  least  15  percent  of  the 
total  primary  and  secondary  labor  and  pro- 
prietor income  is  derived  from  forestry, 
wood  products,  and  forest-related  industries 
such  as  recreation  and  tourism;  or 

(B)  any  county  or  similar  unit  of  general 
purpose  local  government  having  a  popula- 
tion of  not  more  than  22.550  individuals  (ac- 
cording to  the  latest  decennial  census)  in 
which  at  least  15  percent  of  the  total  pri- 
mary and  secondary  labor  and  proprietor 
income  is  derived  from  forestry,  wood  prod- 
ucts, and  forest-related  industries  such  as 
recreation  and  tourism, 

that  is  located  within  the  boimdary,  or  within 
100  miles  of  the  boundary,  of  a  national 
forest. 

(4)  The  term  "Secretary"  means  the  Secre- 
tary of  Agriculture. 

(Pub.  L.  101-624.  title  XXIII.  §  2374,  Nov.  28. 
1990. 104  Stat.  4046.) 

§6613.  Rural  forestry  and  economic  diversification 
action  teams 

(a)  Requests  for  assistance 

Economically  disadvantaged  rural  commimi- 
ties  may  request  assistance  from  the  Secretary 


in  identlfsing  opportunities  that  will  promote 
economic  improvement  and  diversification  and 
revitalization. 

(b)  Establishment 

Upon  request,  the  Secretary  may  establish 
rural  forestry  and  economic  diversification 
action  teams  to  prepare  an  action  plan  to  pro- 
vide technical  assistance  to  economically  disad- 
vantaged communities.  The  action  plan  shall 
identify  opportunities  to  promote  economic  di- 
versification and  enhance  local  economies  now 
dependent  upon  national  forest  resources.  The 
action  team  may  also  identify  opportunities  to 
use  value-added  products  and  services  derived 
from  national  forest  resources. 

(c)  Organization 

The  Secretary  shall  design  and  organize  any 
action  team  established  pursuant  to  subsection 
(b)  of  this  section  to  meet  the  unique  needs  of 
the  requesting  rural  community.  Each  action 
team  shall  be  directed  by  an  employee  of  the 
Forest  Service  and  may  include  personnel  from 
other  agencies  within  the  Department  of  Agri- 
culture, from  other  Federal  and  State  depart- 
ments and  agencies,  and  from  the  private 
sector. 

(d)  Cooperation 

In  preparing  action  plans,  the  Secretary  may 
cooperate  with  State  and  local  governments, 
imiversities,  private  companies,  individuals,  and 
nonprofit  organizations  for  procurement  of 
services  determined  necessary  or  desirable. 

(e)  Eligibility 

The  Secretary  shall  ensure  that  no  substan- 
tially similar  geographical  or  defined  local  area 
in  a  State  receives  a  grant  for  technical  assist- 
ance to  an  economically  disadvantaged  commu- 
nity under  this  subchapter  and  a  grant  for  as- 
sistance under  a  designated  rural  development 
program,  as  defined  in  section  2008(b)(2)  of  this 
title,  during  any  continuous  five-year  period. 

(f)  Approval 

After  reviewing  requests  under  this  section 
for  financial  and  economic  feasibility  and  via- 
bility, the  Secretary  shall  approve  and  imple- 
ment in  accordance  with  section  6614  of  this 
title  those  action  plans  that  will  achieve  the 
purposes  of  this  subchapter. 

(Pub.  L.  101-624,  title  XXIII,  §  2375,  Nov.  28, 
1990,  104  Stat.  4047.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6612  of  this 
title. 

§  6614.  Action  plan  implementation 

(a)  In  general 

Action  plans  shall  be  implemented,  insofar  as 
practicable,  to  upgrade  existing  industries  to 
use  forest  resources  more  efficiently  and  to 
expand  the  economic  base  of  rural  communities 
so  as  to  alleviate  or  reduce  their  dependence  on 
national  forest  resources. 
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(b)  Assistance 

To  implement  action  plans,  the  Secretary 
may  make  grants  and  enter  into  cooperative 
agreements  and  contracts  to  provide  necessary 
technical  and  related  assistance.  Such  grants, 
cooperative  agreements,  and  contracts  may  be 
with  the  affected  rural  community,  State  and 
local  governments,  universities,  corporations, 
and  other  persons. 

(c)  Limitation 

The  Federal  contribution  to  the  overall  im- 
plementation of  an  action  plan  shall  not  exceed 
80  percent  of  the  total  cost  of  the  plan,  includ- 
ing administrative  and  other  costs.  In  calculat- 
ing the  Federal  contribution,  the  Secretary 
shall  take  into  account  the  fair  market  value  of 
equipment,  personnel,  and  services  provided. 

(d)  Available  authority 

The  Secretary  may  use  the  Secretary's  au- 
thority imder  the  Cooperative  Forestry  Assist- 
ance Act  of  1978  (16  U.S.C.  2101  et  seq.)  and 
other  Federal,  State,  and  local  governmental 
authorities  in  implementing  action  plans. 

(e)  Consistency  with  forest  plans 

The  implementation  of  action  plans  shall  be 
consistent  with  land  and  resource  management 
plans. 

(Pub.  L.  101-624,  title  XXIII,  §  2376,  Nov.  28, 
1990,  104  Stat.  4048.) 

References  in  Text 

The  Cooperative  Forestry  Assistance  Act  of  1978,  re- 
ferred to  in  subsec.  (d),  is  Pub.  L.  95-313,  July  1,  1978, 
92  Stat.  365,  as  amended,  which  is  classified  principal- 
ly to  chapter  41  (§  2101  et  seq.)  of  Title  16,  Conserva- 
tion. For  complete  classification  of  this  Act  to  the 
Code,  see  Short  Title  note  set  out  under  section  2101 
of  Title  16  and  Tables. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6613  of  this 
title. 

§  6615.  Training  and  education 

(a)  Programs 

In  furtherance  of  an  action  plan,  the  Secre- 
tary may  use  the  Extension  Service  and  other 
appropriate  agencies  of  the  Department  of  Ag- 
riculture to  develop  and  conduct  education  pro- 
grams that  assist  businesses,  elected  or  appoint- 
ed officials,  and  individuals  in  rural  communi- 
ties to  deal  with  the  effects  of  a  transition  from 
being  economically  disadvantaged  to  economic 
diversification.  These  programs  may  include— 

(1)  community  economic  analysis  and  stra- 
tegic planning; 

(2)  methods  for  improving  and  retooling  en- 
terprises now  dependent  on  national  forest 
resoiurces; 

(3)  methods  for  expanding  enterprises  and 
creating  new  economic  opportimities  by  em- 
phasizing economic  opportunities  in  other  in- 
dustries or  services  not  dependent  on  national 
forest  resources;  and 

(4)  assistance  in  the  evaluation,  counseling, 
and  enhancement  of  vocational  skills,  train- 
ing in  basic  and  remedial  literacy  skills,  assist- 
ance in  job  seeking  skills,  and  training  in 
starting  or  operating  a  business  enterprise. 


(b)  Existing  educational  and  training  programs 

Insofar  as  practicable,  the  Secretary  shall  use 
existing  Federal,  State,  and  private  education 
resources  in  carrying  out  these  programs. 

(Pub.  L.  101-624,  title  XXIII,  §  2377,  Nov.  28, 
1990, 104  Stat.  4048.) 

§6616.  Loans  to  economically  disadvantaged  rural 
communities 

(a)  In  general 

The  Secretary,  under  such  terms  and  condi- 
tions as  the  Secretary  shall  establish,  may 
make  loans  to  economically  disadvantaged  rural 
communities  for  the  purposes  of  securing  tech- 
nical assistance  and  services  to  aid  in  the  devel- 
opment and  implementation  of  action  plans,  in- 
cluding planning  f  or— 

(1)  improving  existing  facilities  in  the  com- 
munity that  may  generate  employment  or 
revenue; 

(2)  expanding  existing  infrastructure,  facili- 
ties, and  services  to  capitalize  on  opportuni- 
ties to  diversify  econondes  now  dependent  on 
national  forest  resources;  and 

(3)  supporting  the  development  of  new  in- 
dustries or  commercial  ventures  unrelated  to 
national  forest  resources. 

(b)  Interest  rates 

The  interest  rates  on  a  loan  made  pursuant  to 
this  section  shall  be  as  determined  by  the  Sec- 
retary, but  not  in  excess  of  the  current  average 
market  yield  on  outstanding  marketable  obliga- 
tions of  the  United  States  with  remaining  peri- 
ods to  maturity  comparable  to  the  maturity  of 
such  loan,  plus  not  to  exceed  1  percent,  as  de- 
termined by  the  Secretary,  and  rounded  to  the 
nearest  one-eighth  of  1  percent. 

(Pub.  L.  101-624,  title  XXIII,  §  2378,  Nov.  28, 
1990, 104  Stat.  4048.) 

§  6617.  Authorization  of  appropriations  and  spending 
authority 

(a)  Authorization  of  appropriations 

Except  as  provided  in  subsection  (b)  of  this 
section,  there  are  authorized  to  be  appropri- 
ated— 

(1)  an  amoimt  not  to  exceed  5  percent  of 
the  sum  of — 

(A)  the  sums  received  by  the  Secretary 
from  sales  of  timber  and  other  products  of 
the  forests;  and 

(B)  user  fees  paid  in  connection  with  the 
use  of  forest  lands;  and 

(2)  such  additional  sums  as  may  be  neces- 
sary to  carry  out  the  purposes  of  this  sub- 
chapter. 

(b)  Limitation  on  authorization 

Subsection  (a)  of  this  section  shall  not  in  any 
way  affect  payments  to  the  States  pursuant  to 
section  500  of  title  16. 

(c)  Spending  authority 

Any  spending  authority  (as  defined  in  section 
651  of  title  2)  provided  in  this  subchapter  shall 
be  effective  for  any  fiscal  year  only  to  such 
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extent  or  in  such  amounts  as  are  provided  in 
appropriation  Acts. 

(Pub.  L.  101-624,  title  XXIII,  §  2379,  Nov.  28, 
1990,  104  Stat.  4049.) 
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§  6701.  Global  Climate  Change  Program 

(a)  Establishment 

For  the  purpose  of  having  within  the  Depart- 
ment of  Agriculture  a  focal  point  for  coordinat- 
ing all  issues  of  climate  change,  the  Secretary 
of  Agriculture  (hereafter  in  this  chapter  re- 
ferred to  as  the  "Secretary")  shall  establish  a 
Global  Climate  Change  Program  (hereafter  in 
this  section  referred  to  as  the  "Program").  The 
Secretary  shall  designate  a  director  of  the  Pro- 
gram who  shall  be  responsible  to  the  Secretary 
for  carrying  out  the  duties  specified  in  subsec- 
tions (b)  and  (c)  of  this  section. 

(b)  General  duties 

The  Director  shall— 

(1)  coordinate  policy  analysis,  long  range 
planning,  research,  and  response  strategies 
relating  to  climate  change  issues; 

(2)  provide  liaison  with  other  Federal  agen- 
cies, through  the  Office  of  Science  and  Tech- 
nology Policy,  regarding  issues  of  climate 
change; 

(3)  inform  the  Department  of  scientific  de- 
velopments and  policy  issues  relating  to  the 
effects  of  climate  change  on  agriculture  and 
forestry,  including  broader  issues  that  affect 
the  impact  of  climate  change  on  the  farms 
and  forests  of  the  United  States; 

(4)  recommend  to  the  Secretary  alternative 
courses  of  action  with  which  to  respond  to 
such  scientific  developments  and  policy 
issues;  and 

(5)  ensure  that  recognition  of  the  potential 
for  climate  change  is  f uUy  hitegrated  into  the 
research,  planning,  and  decision-making  proc- 
esses of  the  Department. 

(c)  Specific  responsibilities 

The  Director  shall— 

(I)  coordinate  the  global  climate  change 
studies  required  by  section  6702  of  this  title; 


(2)  provide,  through  such  other  agencies  as 
the  Secretary  determines  appropriate,  com- 
petitive grants  for  research  in  climatology  re- 
lating to  the  potential  impact  of  climate 
change  on  agriculture; 

(3)  coordinate  the  participation  of  the  De- 
partment in  interagency  climate-related  ac- 
tivities; 

(4)  consult  with  the  National  Academy  of 
Sciences  and  private,  academic,  State,  and 
local  groups  with  respect  to  climate  research 
and  related  activities; 

(5)  represent  the  Department  to  the  Office 
of  Science  and  Technology  Policy  and  coordi- 
nate the  activities  of  the  Department  in  re- 
sponse to  requirements  of  this  chapter; 

(6)  represent  the  Department  on  the  Inter- 
governmental Panel  on  Climate  Change;  and 

(7)  review  all  Department  budget  items  re- 
lating to  climate  change  issues,  including  spe- 
cifically the  research  budget  to  be  submitted 
by  the  Secretary  to  the  Office  of  Science  and 
Technology  Policy  and  the  Office  of  Manage- 
ment and  Budget. 

(Pub.  L.  101-624,  title  XXIV,  §  2402,  Nov.  28, 
1990,  104  Stat.  4058.) 

References  in  Text 

This  chapter,  referred  to  in  subsecs.  (a)  and  (c)(5), 
was  in  the  original  "this  title",  meaning  title  XXIV  of 
Pub.  L.  101-624,  Nov.  28,  1990,  104  Stat.  4058,  which  is 
classified  generally  to  this  chapter.  For  complete  clas- 
sification of  title  XXIV  to  the  Code,  see  Short  Title 
note  below  and  Tables. 

Short  Title 

Section  2401  of  title  XXIV  of  Pub.  L.  101-624  provid- 
ed that:  "This  title  [enacting  this  chapter  and  amend- 
ing sections  1601  and  1602  of  Title  16,  Conservation] 
may  be  cited  as  the  ^Global  Climate  Change  Preven- 
tion Act  of  1990'." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6704  of  this 
title. 

§  6702.  Study  of  global  climate  change,  agriculture, 
and  forestry 

(a)  Crops 

(1)  In  general 

The  Secretary  shall  study  the  effects  of 
global  climate  change  on  agriculture  and  for- 
estry. The  study  shall,  at  a  minimum  ad- 
dress— 

(A)  the  effects  of  simultaneous  increases 
in  temperature  and  carbon  dioxide  on  crops 
of  economic  significance; 

(B)  the  effects  of  more  frequent  or  more 
severe  weather  events  on  such  crops; 

(C)  the  effects  of  potential  changes  in  hy- 
drologic  regimes  on  current  crop  s^elds; 

(D)  the  economic  effects  of  widespread 
and  increased  drought  frequency  in  the 
south,  midwest,  and  plains  States;  and 

(E)  changes  in  pest  problems  due  to 
higher  temperatures. 

(2)  Further  studies 

If  the  results  of  the  study  conducted  imder 
paragraph  (1)  warrant,  the  Secretary  shall 
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conduct  further  studies  that  address  the 
means  of  mitigating  the  effects  of  global  cli- 
mate change  on  crops  of  economic  signifi- 
cance that  shall,  at  a  minimum— 

(A)  identify  whether  climate  change  toler- 
ance can  be  bred  into  these  crops,  the 
amount  of  time  necessary  for  any  such 
breeding,  and  the  effects  on  the  income  of 
farmers; 

(B)  evaluate  existing  genetic  resource  and 
breeding  programs  for  crops  for  their  abili- 
ty to  develop  new  varieties  that  can  tolerate 
potential  climate  changes;  and 

(C)  assess  the  potential  for  the  develop- 
ment of  crop  varieties  that  are  tolerant  to 
climate  changes  and  other  environmental 
stresses,  such  as  drought,  pests,  and  salini- 
ty. 

(b)  Forests 

The  Secretary  shall  conduct  a  study  on  the 
emissions  of  methane,  nitrous  oxide,  and  hydro- 
carbons from  tropical  and  temperate  forests, 
the  manner  in  which  such  emissions  may  affect 
global  climate  change;  the  manner  in  which 
global  climate  change  may  affect  such  emis- 
sions; and  the  manner  in  which  such  emissions 
may  be  reduced  through  management  prac- 
tices. The  study  shall,  at  a  minimum— 

(1)  obtain  measurements  of  nitrous  oxide, 
methane,  and  nonmethane  hydrocarbons 
from  tropical  and  temperate  forests; 

(2)  determine  the  manner  in  which  the  ni- 
trous oxide,  methane,  and  nonmethane  hy- 
drocarbon emissions  from  temperate  and 
tropical  forest  systems  will  respond  due  to  cli- 
mate change;  and 

(3)  identify  and  address  alternative  manage- 
ment strategies  for  temperate  and  tropical 
forests  that  may  mitigate  any  negative  effects 
of  global  climate  change. 

(c)  Reports 

The  Secretary  shall  submit  reports  of  the 
studies  conducted  under  subsections  (a)  and  (b) 
of  this  section  within  3  and  6  years,  respective- 
ly, after  November  28,  1990,  to  the  Committee 
on  Agriculture  and  the  Comimittee  on  Science, 
Space,  and  Technology  of  the  House  of  Repre- 
sentatives, and  the  Conmiittee  on  Agriculture, 
Nutrition,  and  Forestry  of  the  Senate.  In  addi- 
tion, interim  reports  regarding  such  studies 
shall  be  provided  by  the  Secretary  to  such 
Committees  annually,  with  recommendations 
for  actions  which  may  be  taken  to  mitigate  the 
negative  effects  of  global  climate  change  and  to 
adapt  to  global  climate  changes  and  related 
phenomena. 

(Pub.  L.  101-624,  title  XXIV,  §  2403,  Nov.  28, 
1990,  104  Stat.  4059.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6701  of  this 
title. 

§  6703.  Technical  advisory  committee 
(a)  Establishment 

The  Secretary  of  Agriculture  shall  establish  a 
technical  advisory  committee  to  provide  advice 
to  the  Secretary  concerning  the  major  study 
areas  required  under  this  chapter. 


(b)  Members 

The  committee  established  imder  subsection 
(a)  of  this  section  shall  be  composed  of  such 
representatives  of  universities,  professional  so- 
cieties, government  laboratories,  and  agricultur- 
al, environmental  and  other  organizations  as 
the  Secretary  of  Agriculture,  in  consultation 
with  the  Office  of  Science  and  Technology 
Policy  and  the  Administrator  of  the  Environ- 
mental Protection  Agency,  determines  appro- 
priate based  on  an  assessment  by  the  Secretary 
of  qualifications  required  for  service  on  such 
committee.  Appointments  to  such  committee 
shall  be  made  not  later  than  90  days  after  No- 
vember 28,  1990.  Such  committee  shall  have  a 
chairperson  who  shall  be  elected  by  the  mem- 
bers of  the  committee  from  among  such  mem- 
bers. 

(Pub.  L.  101-624,  title  XXIV,  §  2404,  Nov.  28, 
1990,  104  Stat.  4060.) 

Termination  of  Advisory  Committees 

Advisory  committees  established  after  Jan.  5,  1973, 
to  terminate  not  later  than  the  expiration  of  the  2- 
year  period  beginning  on  the  date  of  their  establish- 
ment, unless,  in  the  case  of  a  committee  established  by 
the  President  or  an  officer  of  the  Federal  Govern- 
ment, such  committee  is  renewed  by  appropriate 
action  prior  to  the  expiration  of  such  2-year  period,  or 
in  the  case  of  a  committee  established  by  the  Con- 
gress, its  duration  is  otherwise  provided  by  law.  See 
section  14  of  Pub.  L.  92-463,  Oct.  6,  1972,  86  Stat.  776, 
set  out  in  the  Appendix  to  Title  5,  Government  Orga- 
nization and  Employees. 

§  6704.  Office  of  International  Forestry 

(a)  Establishment 

The  Secretary,  acting  through  the  Chief  of 
the  Forest  Service,  shall  establish  an  Office  of 
International  Forestry  within  the  Forest  Serv- 
ice within  six  months  after  November  28,  1990. 

(b)  Deputy  Chief  designation 

The  Chief  shall  appoint  a  Deputy  Chief  for 
International  Forestry. 

(c)  Duties 

The  Deputy  Chief  shall— 

(1)  be  responsible  for  the  international  for- 
estry activities  of  the  Forest  Service; 

(2)  coordinate  the  activities  of  the  Forest 
Service  in  implementing  the  provisions  of  this 
chapter;  and 

(3)  serve  as  Forest  Service  liaison  to  the  di- 
rector for  the  program  established  pursuant 
to  section  6701  of  this  title. 

(Pub.  L.  101-624.  title  XXIV.  §  2405,  Nov.  28, 
1990,  104  Stat.  4060.) 

§  6705.  Line  item 

The  President's  proposed  budget  to  Congress 
for  the  first  fiscal  year  beginning  after  Novem- 
ber 28,  1990,  and  for  each  subsequent  fiscal 
year  shall  specifically  identify  f imds  to  be  spent 
on  Forest  Service  international  cooperation  and 
assistance. 

(Pub.  L.  101-624,  title  XXIV,  §  2406,  Nov.  28, 
1990,  104  Stat.  4060.) 
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§  6706.  Institutes  of  Tropical  Forestry 

The  Secretary  is  authorized  and  directed  to 
establish  an  Institute  of  Tropical  Forestry  in 
Puerto  Rico  and  an  Institute  of  Pacific  Islands 
Forestry  (hereafter  in  this  section  referred  to 
as  the  "Institutes").  The  Institutes  shall  con- 
duct research  on  forest  management  and  natu- 
ral resources  that  shall  include— 

(1)  management  and  development  of  tropi- 
cal forests; 

(2)  the  relationship  between  climate  change 
and  tropical  forests; 

(3)  threatened  and  endangered  species; 

(4)  recreation  and  tourism; 

(5)  development  of  tropical  forest  resources 
on  a  sustained  yield  basis; 

(6)  techniques  to  monitor  the  health  and 
productivity  of  tropical  forests; 

(7)  tropical  forest  regeneration  and  restora- 
tion; and 

(8)  the  effects  of  tropical  deforestation  on 
biodiversity,  global  climate,  wildlife,  soils,  and 
water. 

(Pub.  L.  101-624.  title  XXIV.  §  2407,  Nov.  28, 
1990. 104  Stat.  4060.) 

§  6707.  Urban  forestry  demonstration  projects 

The  Secretary  is  authorized  to  undertake, 
through  the  Forest  Service's  Northeastern  Area 
State  and  Private  Forestry  program,  a  study 
and  pilot  implementation  project  to  demon- 
strate the  benefits  of  retaining  and  integrating 
forests  in  urban  development.  The  focus  of 
such  a  study  and  implementation  project 
should  be  to  protect  the  envirormient  and  asso- 
ciated natural  resource  values,  for  current  and 
future  generations. 


(Pub.  L.  101-624.  title  XXIV.  §  2409.  Nov.  28, 
1990, 104  Stat.  4061.) 

§  6708.  Biomass  energy  demonstration  projects 

The  Secretary,  in  consultation  with  the  Sec- 
retary of  Energy,  may  carry  out  projects  that 
demonstrate  the  potential  of  short-rotation  sil- 
vicultural  methods  to  produce  wood  for  elec- 
tricity production  and  industrial  energy  needs. 
In  carrying  out  such  projects,  the  Secretary 
shall  cooperate  with  private  industries.  Federal 
and  State  agencies,  and  other  organ^ations. 

(Pub.  L.  101-624.  title  XXIV,  §  2410.  Nov.  28. 
1990.  104  Stat.  4061.) 

§  6709.  Interagency  cooperation  to  maximize  biomass 
growth 

The  Secretary  may  enter  into  an  agreement 
with  the  Secretary  of  Defense  to— 

(1)  conduct  a  study  of  reforestation  and  im- 
proved management  of  Department  of  De- 
fense military  installations  and  lands;  and 

(2)  develop  a  program  to  manage  such  for- 
ests and  lands  so  as  to  maximize  their  poten- 
tial for  biomass  growth  and  sequestering 
carbon  dioxide. 

(Pub.  L.  101-624.  title  XXIV,  §  2411,  Nov.  28, 
1990.  104  Stat.  4062.) 

§  6710.  Authorization  of  appropriations 

There  are  authorized  to  be  appropriated  such 
sums  as  may  be  necessary  for  each  of  the  fiscal 
years  1991  through  1996.  to  carry  out  this  chap- 
ter. 

(Pub.  L.  101-624.  title  XXIV.  §  2412.  Nov.  28. 
1990.  104  Stat.  4062.) 
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SUBCHAPTER  II— IMMIGRATION 
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Worldwide  level  of  immigration. 
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(b)  Aliens  not  subject  to  direct  nimierical 

limitations. 

(c)  Worldwide  level  of  family-sponsored 

immigrants. 

(d)  Worldwide    level    of    employment- 

based  immigrants. 

(e)  Worldwide  level  of  diversity  immi- 

grants. 


Part  II— Admission  Qualifications  for  Aliens; 
Travel  Control  of  Citizens  and  Aliens 

1186b.  Conditional  permanent  resident  status  for 
certain  alien  entrepreneurs,  spouses*  and 
children. 

(a)  In  general. 

(b)  Termination  of  status  if  finding  that 

qualifying     entrepreneurship     im- 
proper. 

(c)  Requirements  of  timely  petition  and 

interview  for  removal  of  condition. 

(d)  Details  of  petition  and  interview. 

(e)  Treatment  of  period  for  piuposes  of 

naturalization. 

(f)  Definitions. 

Part  V— Deportation;  Adjustment  of  Status 

1252b.      Deportation  procediures. 

(a)  Notices. 

(b)  Securing  of  counsel. 

(c)  Consequences  of  failure  to  appear. 

(d)  Treatment  of  frivolous  behavior. 

(e)  Limitation  on  discretionary  relief  for 

failure  to  appear. 

(f)  Definitions. 

1254a.      Temporary  protected  status. 

(a)  Granting  of  status. 

(b)  Designations. 

<c)  Aliens  eligible  for  temporary  protect- 
ed status. 

(d)  Documentation. 

(e)  Relation  of  period  of  temporary  pro- 

tected status  to  suspension  of  de- 
portation. 

(f )  Benefits  and  status  during  period  of 

temporary  protected  status. 

(g)  Exclusive  remedy. 

(h)  Limitation  on  consideration  in 
Senate  of  legislation  adjusting 
status. 

(i)  Annual  report  and  review. 


Part  VI— Special  Provisions  Relating  to  Alien 
Crewmen 


Sec. 
1288. 


Limitations   on   performance   of  longshore 
work  by  alien  crewmen. 

(a)  In  general. 

(b)  "Longshore  work"  defined. 

(c)  Prevailing  practice  exception. 

(d)  Reciprocity  exception. 

Part  VIII— General  Penalty  Provisions 

1324c.      Penalties  for  document  fraud. 

(a)  Activities  prohibited. 

(b)  Exception. 
<c)  Construction, 
(d)  Enforcement. 

SUBCHAPTER  III-NATIONALITY  AND 
NATURALIZATION 

Part  II— Nationality  Through  Naturalization 

1440-1.  Posthumous  citizenship  through  death  while 
on  active-duty  service  in  armed  forces 
during  World  War  I,  World  War  II.  the 
Korean  hostilities,  the  Vietnam  hostilities, 
or  in  other  periods  of  military  hostilities. 

(a)  Permitting  granting  of  posthumous 

citizenship. 

(b)  Noncitizens  eligible  for  posthumous 

citizenship. 

(c)  Requests  for  posthumous  citizenship. 

(d)  Documentation  of  posthumous  citi- 

zenship. 

(e)  No  benefits  to  survivors. 
1459.        Repealed. 

SUBCHAPTER  I— GENERAL  PROVISIONS 

§  1101.  Definitions 

(a)  As  used  in  this  chapter— 

iSee  main  edition  for  text  ofiDto  il4)l 

(15)  The  term  "immigrant"  means  every  alien 
except  an  alien  who  is  within  one  of  the  follow- 
ing classes  of  nonimmigrant  aliens— 

{.See  main  edition  for  text  of  (A)  to  (O] 

(D)(i)  an  alien  crewman  serving  in  good 
faith  as  such  in  a  capacity  required  for 
normal  operation  and  service  on  board  a 
vessel,  as  defined  in  section  1288(a)  of  this 
title  (other  than  a  fishing  vessel  having  its 
home  port  or  an  operating  base  in  the  United 
States),  or  aircraft,  who  intends  to  land  tem- 
porarily and  solely  in  pursuit  of  his  calling  as 
a  crewman  and  to  depart  from  the  United 
States  with  the  vessel  or  aircraft  on  which  he 
arrived  or  some  other  vessel  or  aircraft; 

ISee  main  edition  for  text  of(ii)l 
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(E)  an  alien  entitled  to  enter  the  United 
States  under  and  in  pursuance  of  the  provi- 
sions of  a  treaty  of  commerce  and  navigation 
between  the  United  States  and  the  foreign 
state  of  which  he  is  a  national,  and  the 
spouse  and  children  of  any  such  alien  if  ac- 
companying or  following  to  join  him;  (i) 
solely  to  carry  on  substantial  trade,  including 
trade  in  services  or  trade  in  technology,  prin- 
cipally between  the  United  States  and  the 
foreign  state  of  which  he  is  a  national;  or  (ii) 
solely  to  develop  and  direct  the  operations  of 
an  enterprise  in  which  he  has  invested,  or  of 
an  enterprise  in  which  he  is  actively  in  the 
process  of  investing,  a  substantial  amount  of 
capital; 

iSee  main  edition  for  text  ofiF)  and  (G)] 

(H)  an  alien  (i)(a)  who  is  coming  temporari- 
ly to  the  United  States  to  perform  services  as 
a  registered  nurse,  who  meets  the  qualifica- 
tions described  in  section  1182(m)(l)  of  this 
title,  and  with  respect  to  whom  the  Secretary 
of  Labor  determines  and  certifies  to  the  At- 
torney General  that  an  unexpired  attestation 
is  on  file  and  in  effect  under  section 
1182(m)(2)  of  this  title  for  each  facility 
(which  facility  shall  include  the  petitioner 
and  each  worksite,  other  than  a  private 
household  worksite,  if  the  worksite  is  not  the 
alien's  employer  or  controlled  by  the  employ- 
er) for  which  the  alien  will  perform  the  serv- 
ices, or  (b)  subject  to  section  1182(j)(2)  of  this 
title,  who  is  coming  temporarily  to  the  United 
States  to  perform  services  (other  than  serv- 
ices described  in  subclause  (a)  during  the 
period  in  which  such  subclause  applies  and 
other  than  services  described  in  subclause 
(ii)(a)  or  in  subparagraph  (O)  or  (P))  in  a  spe- 
cialty occupation  described  in  section 
1184(i)(l)  of  this  title  or  as  a  fashion  model, 
who  meets  the  requirements  for  the  occupa- 
tion specified  in  section  1184(i)(2)  of  this  title 
or,  in  the  case  of  a  fashion  model,  is  of  distin- 
guished merit  and  ability,  and  with  respect  to 
whom  the  Secretary  of  Labor  determines  and 
certifies  to  the  Attorney  General  that  the  in- 
tending employer  has  filed  with  the  Secretary 
an  application  under  section  1182(n)(l)  of 
this  title;  or  (ii)(a)  having  a  residence  in  a  for- 
eign country  which  he  has  no  intention  of 
abandoning  who  is  coming  temporarily  to  the 
United  States  to  perform  agricultural  labor  or 
services,  as  defined  by  the  Secretary  of  Labor 
in  regulations  and  including  agricultural 
labor  defined  in  section  3121(g)  of  title  26  and 
agriculture  as  defined  in  section  203(f)  of  title 
29,  of  a  temporary  or  seasonal  nature,  or  (b) 
having  a  residence  in  a  foreign  coimtry  which 
he  has  no  intention  of  abandoning  who  is 
coming  temporarily  to  the  United  States  to 
perform  other  temporary  service  or  labor  if 
unemployed  persons  capable  of  performing 
such  service  or  labor  cannot  be  f  oimd  in  this 
country,  but  this  clause  shall  not  apply  to 
graduates  of  medical  schools  coming  to  the 
United  States  to  perform  services  as  members 
of  the  medical  profession;  or  (iii)  having  a  res- 
idence in  a  foreign  country  which  he  has  no 
intention  of  abandoning  who  is  coming  tem- 
porarily to  the  United  States  as  a  trainee, 


other  than  to  receive  graduate  medical  educa- 
tion or  training,  in  a  training  program  that  is 
not  designed  primarily  to  provide  productive 
emplojnnent;  and  the  alien  spouse  and  minor 
children  of  any  such  alien  specified  in  this 
paragraph  if  accompanying  him  or  following 
to  join  him; 

iSee  main  edition  for  text  of  (I)  to  iK)l 

(L)  an  alien  who,  within  3  years  preceding 
the  time  of  his  application  for  admission  into 
the  United  States,  has  been  employed  con- 
tinuously for  one  year  by  a  firm  or  corpora- 
tion or  other  legal  entity  or  an  affiliate  or 
subsidiary  thereof  and  who  seeks  to  enter  the 
United  States  temporarily  in  order  to  contin- 
ue to  render  his  services  to  the  same  employ- 
er or  a  subsidiary  or  affiliate  thereof  in  a  ca- 
pacity that  is  managerial,  executive,  or  in- 
volves specialized  knowledge,  and  the  alien 
spouse  and  minor  children  of  any  such  alien 
if  accompanying  him  or  following  to  join  him; 
(M)(i)  an  alien  having  a  residence  in  a  for- 
eign country  which  he  has  no  intention  of 
abandoning  who  seeks  to  enter  the  United 
States  temporarily  and  solely  for  the  purpose 
of  pursuing  a  full  course  of  study  at  an  estab- 
lished vocational  or  other  recognized  nonaca- 
demic  institution  (other  than  in  a  language 
training  program)  in  the  United  States  par- 
ticularly designated  by  him  and  approved  by 
the  Attorney  General,  after  consultation  with 
the  Secretary  of  Education,  which  institution 
shall  have  agreed  to  report  to  the  Attorney 
General  the  termination  of  attendance  of 
each  nonimmigrant  nonacademic  student  and 
if  any  such  institution  fails  to  make  reports 
promptly  the  approval  shall  be  withdrawn, 
and  (ii)  the  alien  spouse  and  minor  children 
of  any  such  alien  if  accompanying  him  or  fol- 
lowing to  join  him; 

(N)(i)  the  parent  of  an  alien  accorded  the 
status  of  special  immigrant  imder  paragraph 
(27)(I)(i),  but  only  if  and  while  the  alien  is  a 
child,  or 

(ii)  a  child  of  such  parent  or  of  an  alien  ac- 
corded  the   status   of   a  special   immigrant 
under  clause  (ii),  (iii),  or  (iv)  of  paragraph 
(27)(I); 
(O)  an  alien  who— 

(i)  has  extraordinary  ability  in  the  scienc- 
es, arts,  education,  business,  or  athletics 
which  has  been  demonstrated  by  sustained 
national  or  international  acclaim  or,  with 
regard  to  motion  picture  and  television  pro- 
ductions a  demonstrated  record  of  extraor- 
dinary achievement,  and  whose  achieve- 
ments have  been  recognized  in  the  field 
through  extensive  documentation,  and 
seeks  to  enter  the  United  States  to  continue 
work  in  the  area  of  extraordinary  ability;  or 
(ii)(I)  seeks  to  enter  the  United  States 
temporarily  and  solely  for  the  purpose  of 
accompanying  and  assisting  in  the  artistic 
or  athletic  performance  by  an  alien  who  is 
admitted  under  clause  (i)  for  a  specific 
event  or  events, 

(II)  is  an  integral  part  of  such  actual  per- 
formance. 
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(IllXa)  has  critical  skills  and  experience 
with  such  alien  which  are  not  of  a  general 
nature  and  which  cannot  be  performed  by 
other  individuals,  or  (b)  in  the  case  of  a 
motion  picture  or  television  production,  has 
skills  and  experience  with  such  alien  which 
are  not  of  a  general  nature  and  which  are 
critical  either  based  on  a  pre-existing  long- 
standing working  relationship  or,  with  re- 
spect to  the  specific  production,  because  sig- 
nificant production  (including  pre-  and 
post-production  work)  will  take  place  both 
inside  and  outside  the  United  States  and 
the  continuing  participation  of  the  alien  is 
essential  to  the  successful  completion  of  the 
production,  and 

(IV)  has  a  foreign  residence  which  the 
alien  has  no  intention  of  abandoning;  or 

(iii)  is  the  alien  spouse  or  child  of  an  alien 
described  in  clause  (i)  or  (ii)  and  is  accom- 
panying, or  following  to  join,  the  alien; 

(P)  an  alien  having  a  foreign  residence 
which  the  alien  has  no  intention  of  abandon- 
ing who— 

(i)(a)  is  described  in  section  1184(c)(4)(A) 
of  this  title  (relating  to  athletes),  or  (b)  is 
described  in  section  1184(c)(4)(B)  of  this 
title  (relating  to  entertainment  groups); 

(ii)(I)  performs  as  an  artist  or  entertainer, 
individually  or  as  part  of  a  group,  or  is  an 
integral  part  of  the  performance  of  such  a 
group,  and 

(II)  seeks  to  enter  the  United  States  tem- 
porarily and  solely  for  the  purpose  of  per- 
forming as  such  an  artist  or  entertainer  or 
with  such  a  group  under  a  reciprocal  ex- 
change program  which  is  between  an  orga- 
nization or  organizations  in  the  United 
States  and  an  organization  or  organizations 
in  one  or  more  foreign  states  and  which 
provides  for  the  temporary  exchange  of  art- 
ists and  entertainers,  or  groups  of  artists 
and  entertainers; 

(iii)(I)  performs  as  an  artist  or  entertain- 
er, individually  or  as  part  of  a  group,  or  is 
an  integral  part  of  the  performance  of  such 
a  group,  and 

(II)  seeks  to  enter  the  United  States  tem- 
porarily and  solely  to  perform,  teach,  or 
coach  as  such  an  artist  or  entertainer  or 
with  such  a  group  under  a  commercial  or 
noncommercial  program  that  is  culturally 
xmique;  or 

(iv)  is  the  spouse  or  child  of  an  alien  de- 
scribed in  clause  (i),  (ii).  or  (iii)  and  is  ac- 
companying, or  following  to  join,  the  alien; 

(Q)  an  alien  having  a  residence  in  a  foreign 
coimtry  which  he  has  no  intention  of  aban- 
doning who  is  coming  temporarily  (for  a 
period  not  to  exceed  15  months)  to  the 
United  States  as  a  participant  in  an  interna- 
tional cultural  exchange  program  approved 
by  the  Attorney  General  for  the  purpose  of 
providing  practical  training,  employment,  and 
the  sharing  of  the  history,  culture,  and  tradi- 
tions of  the  country  of  the  alien's  nationality 
and  who  will  be  employed  under  the  same 
wages  and  working  conditions  as  domestic 
workers;  or 


(R)  an  alien,  and  the  spouse  and  children  of 
the  alien  if  accompanying  or  following  to  join 
the  alien,  who— 

(i)  for  the  2  years  immediately  preceding 
the  time  of  application  for  admission,  has 
been  a  member  of  a  religious  denomination 
having  a  bona  fide  nonprofit,  religious  orga- 
nization in  the  United  States;  and 

(ii)  seeks  to  enter  the  United  States  for  a 
period  not  to  exceed  5  years  to  perform  the 
work  described  in  subclause  (I),  (II),  or  (III) 
of  paragraph  (27)(C)(ii). 

iSee  main  edition  for  text  of  (16)  to  (23)1 

(24)   Repealed.    Pub.    L.    102-232,    title    III, 
§  305(m)(l),  Dec.  12, 1991,  105  Stat.  1750. 

ISee  main  edition  for  text  of  (25)  and  (26)1 

(27)  The  term  "special  immigrant"  means— 

ISee  main  edition  for  text  of  (A)  and  (B)l 

(C)  an  immigrant,  and  the  immigrant's 
spouse  and  children  if  accompanying  or  fol- 
lowing to  join  the  immigrant,  who— 

(i)  for  at  least  2  years  immediately  preced- 
ing the  time  of  application  for  admission, 
has  been  a  member  of  a  religious  denomina- 
tion having  a  bona  fide  nonprofit,  religious 
organization  in  the  United  States; 
(ii)  seeks  to  enter  the  United  States— 

(I)  solely  for  the  purpose  of  carrying  on 
the  vocation  of  a  minister  of  that  reli- 
gious denomination, 

(II)  before  October  1,  1994,  in  order  to 
work  for  the  organization  at  the  request 
of  the  organization  in  a  professional  ca- 
pacity in  a  religious  vocation  or  occupa- 
tion, or 

(III)  before  October  1,  1994,  in  order  to 
work  for  the  organization  (or  for  a  bona 
fide  organization  which  is  affiliated  with 
the  religious  denomination  and  is  exempt 
from  taxation  as  an  organization  de- 
scribed in  section  501(c)(3)  of  title  26)  at 
the  request  of  the  organization  in  a  reli- 
gious vocation  or  occupation;  and 

(iii)  has  been  carrying  on  such  vocation, 
professional  work,  or  other  work  continu- 
ously for  at  least  the  2-year  period  de- 
scribed in  clause  (i); 

iSee  main  edition  for  text  of(D)  to  (G)l 

(H)  an  immigrant,  and  his  accompanying 
spouse  and  children,  who— 

LSee  main  edition  for  text  of(i)  to  (iii)l 

(iv)  has  been  continuously  present  in  the 
United  States  in  the  practice  or  study  of 
medicine  since  the  date  of  such  entry; 

(I)  ISee  main  edition  for  text  of(i)l 
(ii)  an  immigrant  who  is  the  surviving 
spouse  of  a  deceased  officer  or  employee  of 
such  an  international  organization,  and  who 
(I)  while  maintaining  the  status  of  a  nonim- 
migrant imder  paragraph  (15)(G)(iv)  or  para- 
graph (15)(N),  has  resided  and  been  physical- 
ly present  in  the  United  States  for  periods  to- 
taling at  least  one-half  of  the  seven  years 


§1101 


TITLE  8— ALIENS  AND  NATIONALITY 


Page  866 


before  the  date  of  application  for  a  visa  or  for 
adjustment  of  status  to  a  status  under  this 
subparagraph  and  for  a  period  or  periods  ag- 
gregating at  least  15  years  before  the  date  of 
the  death  of  such  officer  or  employee,  and 
(II)  files  a  petition  for  status  under  this  sub- 
paragraph no  later  than  six  months  after  the 
date  of  such  death  or  six  months  after  Octo- 
ber 24, 1988,  whichever  is  later; 

(iii)  an  immigrant  who  is  a  retired  officer  or 
employee  of  such  an  international  organiza- 
tion, and  who  (I)  while  maintaining  the  status 
of  a  nonimmigrant  imder  paragraph 
(15)(G)(iv),  has  resided  and  been  physically 
present  in  the  United  States  for  periods  total- 
ing at  least  one-half  of  the  seven  years  before 
the  date  of  application  for  a  visa  or  for  ad- 
justment of  status  to  a  status  imder  this  sub- 
paragraph and  for  a  period  or  periods  aggre- 
gating at  least  15  years  before  the  date  of  the 
officer  or  employee's  retirement  from  any 
such  international  organization,  and  (II)  files 
a  petition  for  status  under  this  subparagraph 
before  January  1,  1993,  and  no  later  than  six 
months  after  the  date  of  such  retirement  or 
six  months  after  October  24,  1988,  whichever 
is  later;  or 

(iv)  an  immigrant  who  is  the  spouse  of  a  re- 
tired officer  or  employee  accorded  the  status 
of  special  immigrant  under  clause  (iii),  accom- 
panying or  following  to  join  such  retired  offi- 
cer or  employee  as  a  member  of  his  immedi- 
ate family; 

(J)  an  immigrant  (i)  who  has  been  declared 
dependent  on  a  juvenile  court  located  in  the 
United  States  and  has  been  deemed  eligible 
by  that  court  for  long-term  foster  care,  and 
(ii)  for  whom  it  has  been  determined  in  ad- 
ministrative or  judicial  proceedings  that  it 
would  not  be  in  the  alien's  best  interest  to  be 
returned  to  the  alien's  or  parent's  previous 
coimtry  of  nationality  or  coimtry  of  last 
habitual  residence;  except  that  no  natural 
parent  or  prior  adoptive  parent  of  any  alien 
provided  special  inmiigrant  status  under  this 
subparagraph  shall  thereafter,  by  virtue  of 
such  parentage,  be  accorded  any  right,  privi- 
lege, or  status  under  this  chapter;  or 

(K)  an  immigrant  who  has  served  honor- 
ably on  active  duty  in  the  Armed  Forces  of 
the  United  States  after  October  15,  1978,  and 
after  original  lawful  enlistment  outside  the 
United  States  (under  a  treaty  or  agreement  in 
effect  on  October  1, 1991)  for  a  period  or  peri- 
ods aggregating — 

(i)  12  years  and  who,  if  separated  from 
such  service,  was  never  separated  except 
imder  honorable  conditions,  or 

(ii)  6  years,  in  the  case  of  an  immigrant 
who  is  on  active  duty  at  the  time  of  seeking 
special  inunigrant  status  under  this  sub- 
paragraph and  who  has  reenlisted  to  incur  a 
total  active  duty  service  obligation  of  at 
least  12  years, 

and  the  spouse  or  child  of  any  such  immi- 
grant if  accompanying  or  following  to  join 
the  immigrant,  but  only  if  the  executive  de- 
partment under  which  the  immigrant  serves 
or  served  recommends  the  granting  of  special 
immigrant  status  to  the  immigrant. 

iSee  main  edition  for  text  of  (28)  to  (35)3 


(36)  The  term  "State"  includes  the  District  of 
Columbia,  Puerto  Rico,  Guam,  and  the  Virgin 
Islands  of  the  United  States. 

iSee  main  edition  for  text  of  (37)  to  (42)1 

(43)  The  term  "aggravated  felony'*  means 
murder,  any  illicit  trafficking  in  any  controlled 
substance  (as  defined  in  section  802  of  title  21), 
including  any  drug  trafficking  crime  as  defined 
in  section  924(c)(2)  of  title  18,  or  any  illicit  traf- 
ficking in  any  firearms  or  destructive  devices  as 
defined  in  section  921  of  such  title,  any  offense 
described  in  section  1956  of  title  18  (relating  to 
laundering  of  monetary  instnmients),  or  any 
crime  of  violence  (as  defined  in  section  16  of 
title  18,  not  including  a  purely  political  offense) 
for  which  the  term  of  imprisonment  imposed 
(regardless  of  any  suspension  of  such  imprison- 
ment) is  at  least  5  years,  or  any  attempt  or  con- 
spiracy to  commit  any  such  act.  Such  term  ap- 
plies to  offenses  described  in  the  previous  sen- 
tence whether  in  violation  of  Federal  or  State 
law  and  also  applies  to  offenses  described  in  the 
previous  sentence  in  violation  of  foreign  law  for 
which  the  term  of  imprisonment  was  completed 
within  the  previous  15  years. 

(44)(A)  The  term  "managerial  capacity" 
means  an  assignment  within  an  organization  in 
which  the  employee  primarily— 

(i)  manages  the  organization,  or  a  depart- 
ment, subdivision,  function,  or  component  of 
the  organization; 

(ii)  supervises  and  controls  the  work  of 
other  supervisory,  professional,  or  managerial 
employees,  or  manages  an  essential  function 
within  the  organization,  or  a  department  or 
subdivision  of  the  organization; 

(iii)  if  another  employee  or  other  employees 
are  directly  supervised,  has  the  authority  to 
hire  and  fire  or  recommend  those  as  well  as 
other  personnel  actions  (such  as  promotion 
and  leave  authorization)  or,  if  no  other  em- 
ployee is  directly  supervised,  functions  at  a 
senior  level  within  the  organizational  hierar- 
chy or  with  respect  to  the  function  managed; 
and 

(iv)  exercises  discretion  over  the  day-to-day 
operations  of  the  activity  or  function  for 
which  the  employee  has  authority. 

A  first-line  supervisor  is  not  considered  to  be 
acting  in  a  managerial  capacity  merely  by 
virtue  of  the  supervisor's  supervisory  duties 
unless  the  employees  supervised  are  profession- 
al. 

(B)  The  term  "executive  capacity"  means  an 
assignment  within  an  organization  in  which  the 
employee  primarily— 

(i)  directs  the  management  of  the  organiza- 
tion or  a  major  component  or  fimction  of  the 
organization; 

(ii)  establishes  the  goals  and  policies  of  the 
organization,  component,  or  fimction; 

(iii)  exercises  wide  latitude  in  discretionary 
decision-making;  and 

(iv)  receives  only  general  supervision  or  di- 
rection from  higher  level  executives,  the 
board  of  directors,  or  stockholders  of  the  or- 
ganization. 


Page  867 


TITLE  8— ALIENS  AND  NATIONALITY 


§1101 


(C)  If  staffing  levels  are  used  as  a  factor  in 
determining  whether  an  individual  is  acting  in 
a  managerial  or  executive  capacity,  the  Attor- 
ney General  shall  take  into  account  the  reason- 
able needs  of  the  organization,  component,  or 
function  in  light  of  the  overall  purpose  and 
stage  of  development  of  the  organization,  com- 
ponent, or  f imction.  An  individual  shall  not  be 
considered  to  be  acting  in  a  managerial  or  exec- 
utive capacity  (as  previously  defined)  merely  on 
the  basis  of  the  number  of  employees  that  the 
individual  supervises  or  has  supervised  or  di- 
rects or  has  directed. 

(45)  The  term  "substantial"  means,  for  pur- 
poses of  paragraph  (15)(E)  with  reference  to 
trade  or  capital,  such  an  amoimt  of  trade  or 
capital  as  is  established  by  the  Secretary  of 
State,  after  consultation  with  appropriate  agen- 
cies of  Government. 

(46)  The  term  "extraordinary  ability"  means, 
for  purposes  of  subsection  (a)(15)(0)(i)  of  this 
section,  tn  the  case  of  the  arts,  distinction. 

(b)  As  used  in  subchapters  I  and  II  of  this 
chapter— 

ISee  main  edition  for  text  of  (1)1 

(2)  The  terms  "parent",  "father",  or 
"mother"  mean  a  parent,  father,  or  mother 
only  where  the  relationship  exists  by  reason  of 
any  of  the  circimistances  set  forth  in  subdivi- 
sion (1)  of  this  subsection,  except  that,  for  pur- 
poses of  paragraph  (1)(F)  (other  than  the 
second  proviso  therein)  in  the  case  of  an  illegit- 
imate child  described  in  paragraph  (1)(D)  (and 
not  described  in  paragraph  (1)(C)),  the  term 
"parent"  does  not  include  the  natural  father  of 
the  child  if  the  father  has  disappeared  or  aban- 
doned or  deserted  the  child  or  if  the  father  has 
in  writing  irrevocably  released  the  child  for 
emigration  and  adoption. 

ISee  main  edition  for  text  ofiS)  to  (5)3 

(c)  As  used  in  subchapter  III  of  this  chapter— 
(1)  The  term  "child"  means  an  unmarried 

person  under  twenty-one  years  of  age  and  in- 
cludes a  child  legitimated  under  the  law  of  the 
child's  residence  or  domicile,  or  imder  the  law 
of  the  father's  residence  or  domicile,  whether 
in  the  United  States  or  elsewhere,  and,  except 
as  otherwise  provided  in  sections  1431,  1432, 
and  1433  of  this  title,  a  child  adopted  in  the 
United  States,  if  such  legitimation  or  adoption 
takes  place  before  the  child  reaches  the  age  of 
sixteen  years,  and  the  child  is  in  the  legal  cus- 
tody of  the  legitimating  or  adopting  parent  or 
parents  at  the  time  of  such  legitimation  or 
adoption. 

ISee  main  edition  for  text  of  (2);  id)  and  ie)l 

(f )  For  the  purposes  of  this  chapter- 
No  person  shall  be  regarded  as,  or  found  to 
be,  a  person  of  good  moral  character  who, 
during  the  period  for  which  good  moral  charac- 
ter is  required  to  be  established  is,  or  was— 

ISee  main  edition  for  text  ofU)  and  (2)1 

(3)  a  member  of  one  or  more  of  the  classes 
of  persons,  whether  excludable  or  not,  de- 
scribed in  paragraphs  (2)(D),  (6)(E),  and 
(9)(A)  of  section  1182(a)  of  this  title;  or  sub- 


paragraphs (A)  and  (B)  of  section  1182(a)(2) 
of  this  title  and  subparagraph  (C)  thereof  of 
such  section  ^  (except  as  such  paragraph  re- 
lates to  a  single  offense  of  simple  possession 
of  30  grams  or  less  of  marihuana),  if  the  of- 
fense described  therein,  for  which  such 
person  was  convicted  or  of  which  he  admits 
the  commission,  was  conmiitted  during  such 
period; 

ISee  main  edition  for  text  of  (4)  to  (7)1 

(8)  one  who  at  any  time  has  been  convicted 
of  an  aggravated  felony  (as  defined  in  subsec- 
tion (a)(43)  of  this  section). 

The  fact  that  any  person  is  not  within  any  of 
the  foregoing  classes  shall  not  preclude  a  find- 
ing that  for  other  reasons  such  person  is  or  was 
not  of  good  moral  character. 

iSee  main  edition  for  text  of(g)l 

(h)  For  purposes  of  section  1182(a)(2)(E)  of 
this  title,  the  term  "serious  criminal  offense" 
means— 

(1)  any  felony; 

(2)  any  crime  of  violence,  as  defined  in  sec- 
tion 16  of  title  18;  or 

(3)  any  crime  of  reckless  driving  or  of  driv- 
ing while  intoxicated  or  imder  the  influence 
of  alcohol  or  of  prohibited  substances  if  such 
crime  involves  personal  injury  to  another. 

(As  amended  Nov.  21,  1989,  Pub.  L.  101-162, 
title  VI,  §  611(a),  103  Stat.  1038;  Dec.  18,  1989, 
Pub.  L.  101-238,  §  3(a),  103  Stat.  2100;  Feb.  16, 
1990,  Pub.  L.  101-246,  title  I,  §  131(b),  104  Stat. 
31;  Nov.  29,  1990,  Pub.  L.  101-649,  title  I,  §§  123, 
151(a),  153(a),  162(f)(2)(A),  title  II,  §§  203(c), 
204(a),  (c),  205(c)(1),  (d),  (e),  206(c),  207(a),  208, 
209(a),  title  IV,  §  407(a)(2),  title  V,  §§  501(a), 
509(a),  title  VI,  §  603(a)(1),  104  Stat.  4995,  5004. 
5005,  5012,  5018-5020,  5022,  5023,  5026,  5027, 
5040,  5048,  5051,  5082;  Oct.  1,  1991,  Pub.  L. 
102-110,  §  2(a),  105  Stat.  555;  Dec.  12, 1991,  Pub. 
L.  102-232,  title  II,  §§  203(a),  205(a)-(c),  206(b), 
(c)(1),  (d),  207(b),  title  III,  §§  302(e)(8)(A), 
303(a)(5)(A),  (7)(A),  (14),  305(m)(l),  306(a)(1), 
309(b)(1),  (4),  105  Stat.  1737,  1740,  1741, 
1746-1748,  1750,  1751,  1758.) 

Amendments 

1991— Subsec.  (a)(15)(D)(i).  Pub.  L.  102-232. 
§  309(b)(1),  inserted  a  comma  after  "States)". 

Subsec.  (a)(15)(H)(i)(b).  Pub.  L.  102-232. 
§  303(a)(7)(A).  struck  out  ".  and  had  approved  by," 
after  *'has  filed  with". 

Pub.  L.  102-232.  §  303(a)(5)(A).  inserted  "subject  to 
section  1182(j)(2)  of  this  title."  after  "or  (b)". 

Pub.  L.  102-232.  §  207(b).  inserted  "or  as  a  fashion 
model"  after  "section  1184(1)(1)  of  this  title"  and  "or, 
in  the  case  of  a  fashion  model,  is  of  distinguished 
merit  and  ability"  after  "section  1184(i)(2)  of  this 
title". 

Subsec.  (a)(15)(0)(i).  Pub.  L.  102-232.  §  205(b). 
struck  out  before  semicolon  at  end  ".  but  only  if  the 
Attorney  General  determines  that  the  alien's  entry 
into  the  United  States  will  substantially  benefit  pro- 
spectively the  United  States". 


1  So  in  original.  The  phrase  "of  such  section"  probably  should 
not  appear. 
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Subsec.  (a)(15)(0)(ii)(III)(b).  Pub.  L.  102-232, 
§  205(c),  substituted  "significant  production  (including 
pre-  and  post-production  work)*'  for  "significant  prin- 
cipal photography". 

Subsec.  (a)(15)(P)(i).  Pub.  L.  102-232.  §  203(a), 
amended  cl.  (i)  generally.  Prior  to  amendment,  cl.  (1) 
read  as  follows: 

"(I)  performs  as  an  athlete,  individually  or  as  part  of 
a  group  or  team,  at  an  internationally  recognized  level 
of  performance,  or  performs  as  part  of  an  entertain- 
ment group  that  has  been  recognized  internationally 
as  being  outstanding  in  the  discipline  for  a  sustained 
and  substantial  period  of  time  and  has  had  a  sustained 
and  substantial  relationship  with  that  group  over  a 
period  of  at  least  1  year  and  provides  functions  inte- 
gral to  the  performance  of  the  group,  and 

"(II)  seeks  to  enter  the  United  States  temporarily 
and  solely  for  the  purpose  of  performing  as  such  an 
athlete  or  entertainer  with  respect  to  a  specific  athlet- 
Ic  competition  or  performance;". 

Subsec.  (a)(15)(P)(ii)(II).  Pub.  L.  102-232,  §  206(b), 
(c)(1),  inserted  "or  organizations"  after  "and  an  orga- 
nization" and  struck  out  before  semicolon  at  end  ",  be- 
tween the  United  States  and  the  foreign  states  in- 
volved". 

Subsec.  (a)(16)(P)(iii)(II).  Pub.  L.  102-232,  §  206(d), 
substituted  "to  perform,  teach,  or  coach"  for  "for  the 
purpose  of  performing"  and  inserted  "commercial  or 
nonconmiercial"  before  "program". 

Subsec.  (a)(15)(Q).  Pub.  L.  102-232,  §  303(a)(14),  sub- 
stituted "approved"  for  "designated". 

Subsec.  (a)(24).  Pub.  L.  102-232,  §305(m)(l),  struck 
out  par.  (24)  which  defined  "naturalization  court". 

Subsec.  (a)(27)(I)(UKII),  (iii)(II).  Pub.  L.  102-232, 
§  302(e)(8)(A),  substituted  "files  a  petition  for  status" 
for  "applies  for  a  visa  or  adjustment  of  status". 

Subsec.  (a)(27)(K).  Pub.  L.  102-110  added  subpar. 
(K). 

Subsec.  (a)(43).  Pub.  L.  102-232,  §  306(a)(1),  struck 
out  comma  before  period  at  end  of  first  sentence. 

Subsec.  (a)(46).  Pub.  L.  102-232,  §  205(a),  added  par. 
(46). 

Subsec.  (c)(1).  Pub.  L.  102-232,  §  309(b)(4),  struck  out 
reference  to  section  1434. 

1990— Subsec.  (a)(15)(D)(l).  Pub.  L.  101-649,  §  203(c). 
substituted  "a  capacity"  for  "any  capacity"  and  insert- 
ed ",  as  defined  in  section  1288(a)  of  this  title"  after 
"on  board  a  vessel". 

Subsec.  (a)(15)(E)(i).  Pub.  L.  101-649,  §  204(a),  in- 
serted ",  including  trade  in  services  or  trade  in  tech- 
nology" after  "substantial  trade". 

Subsec.  (a)(15)(H).  Pub.  L.  101-649,  §  205(e)(1), 
struck  out  "having  a  residence  in  a  foreign  country 
which  he  has  no  intention  of  abandoning"  after  "an 
alien". 

Subsec.  (a)(15)(H)(i)(a).  Pub.  L.  101-649. 
§  162(f)(2)(A),  substituted  "for  each  facility  (which  fa- 
cility shall  include  the  petitioner  and  each  worksite, 
other  than  a  private  household  worksite,  if  the  work- 
site is  not  the  alien's  employer  or  controlled  by  the 
employer)  for  which  the  alien  will  perform  the  serv- 
ices, or"  for  "for  the  facility  for  which  the  alien  will 
perform  the  services,  or". 

Subsec.  (a)(15)(H)(i)(b).  Pub.  L.  101-649,  §205(0(1), 
substituted  "who  is  coming  temporarily  to  the  United 
States  to  perform  services  (other  than  services  de- 
scribed in  subclause  (a)  during  the  period  in  which 
such  subclause  applies  and  other  than  services  de- 
scribed in  subclause  (ii)(a)  or  in  subparagraph  (O)  or 
(P))  in  a  specialty  occupation  described  in  section 
1184(i)(l)  of  this  title,  who  meets  the  requirements  for 
the  occupation  specified  in  section  1184(i)(2)  of  this 
title,  and  with  respect  to  whom  the  Secretary  of  Labor 
determines  and  certifies  to  the  Attorney  General  that 
the  intending  employer  has  filed  with,  and  had  ap- 
proved by,  the  Secretary  an  application  under  section 
1182(n)(l)  of  this  title"  for  "who  is  of  distinguished 
merit  and  ability  and  who  is  coming  temporarily  to 
the  United  States  to  perform  services  (other  than 
services  as  a  registered  nurse)  of  an  exceptional  nature 


requiring  such  merit  and  ability,  and  who,  in  the  case 
of  a  graduate  of  a  medical  school  coming  to  the  United 
States  to  perform  services  as  a  member  of  the  medical 
profession,  is  coming  pursuant  to  an  invitation  from  a 
public  or  nonprofit  private  educational  or  research  in- 
stitution or  agency  in  the  United  States  to  teach  or 
conduct  research,  or  both,  at  or  for  such  institution  or 
agency". 

Subsec.  (a)(15)(H)(ii).  Pub.  L.  101-649,  §  205(e)(2). 
(3),  substituted  "(a)  having  a  residence  in  a  foreign 
country  which  he  has  no  intention  of  abandoning  who 
is  coming  temporarily  to  the  United  States"  for  "who 
is  coming  temporarily  to  the  United  States  (a)",  and  in 
subcl.  (b)  inserted  "having  a  residence  in  a  foreign 
coimtry  which  he  has  no  intention  of  abandoning  who 
is  coming  temporarily  to  the  United  States"  after 
"(b)". 

Subsec,  (a)(15)(H)(iii).  Pub.  L.  101-649,  §  205(e)(4). 
inserted  "having  a  residence  in  a  foreign  country 
which  he  has  no  intention  of  abandoning"  after  "(iii)". 

Pub.  L.  101-649,  §  205(d),  inserted  ",  in  a  training 
program  that  is  not  designed  primarily  to  provide  pro- 
ductive emplo3nnent"  before  semicolon  at  end. 

Subsec.  (a)(15)(L).  Pub.  L.  101-649,  §  206(c),  substi- 
tuted "within  3  years  preceding"  for  "immediately 
preceding". 

Subsec.  (a)(15)(0).  (P).  Pub.  L.  101-649.  §  207(a), 
added  subpars.  (O)  and  (P). 

Subsec.  (a)(15)(Q).  Pub.  L.  101-649.  §208.  added 
subpar.  (Q). 

Subsec.  (a)(15)(R).  Pub.  L.  101-649,  §  209(a).  added 
subpar.  (R). 

Subsec.  (a)(27)(C).  Pub.  L.  101-649,  §  151(a).  amend- 
ed subpar.  (C)  generally.  Prior  to  amendment,  subpar. 
(C)  read  as  follows:  "(i)  an  immigrant  who  continuous- 
ly for  at  least  two  years  immediately  preceding  the 
time  of  his  application  for  admission  to  the  United 
States  has  been,  and  who  seeks  to  enter  the  United 
States  solely  for  the  purpose  of  carrying  on  the  voca- 
tion of  minister  of  a  religious  denomination,  and 
whose  services  are  needed  by  such  religious  denomina- 
tion having  a  bona  fide  organization  in  the  United 
States;  and  (ii)  the  spouse  or  the  child  of  any  such  im- 
migrant, if  accompanying  or  following  to  join  him;". 

Subsec.  (a)(27)(J).  Pub.  L.  101-649.  §  153(a).  added 
subpar.  (J). 

Subsec.  (a)(36).  Pub.  K  101-649,  §  407(a)(2),  struck 
out  "(except  as  used  in  section  1421(a)  of  this  title)" 
after  "includes". 

Subsec.  (a)(43).  Pub.  L.  101-649,  §  501(a)(6),  inserted 
"and  also  applies  to  offenses  described  in  the  previous 
sentence  in  violation  of  foreign  law  for  which  the  term 
of  imprisonment  was  completed  within  the  previous  15 
years"  after  "Federal  or  State  law". 

Pub.  L.  101-649,  §  501(a)(5),  inserted  at  end  "Such 
term  applies  to  offenses  described  in  the  previous  sen- 
tence whether  in  violation  of  Federal  or  State  law." 

Pub.  L.  101-649,  §  501(a)(4),  struck  out  "committed 
within  the  United  States"  after  "to  commit  any  such 
act,". 

Pub.  L.  101-649,  1501(a)(3),  inserted  "any  offense 
described  in  section  1956  of  title  18  (relating  to  laun- 
dering of  monetary  instruments),  or  any  crime  of  vio- 
lence (as  defined  in  section  16  of  title  18,  not  including 
a  purely  political  offense)  for  which  the  term  of  im- 
prisonment imposed  (regardless  of  any  suspension  of 
such  imprisonment)  Is  at  least  5  years,"  after  "section 
921  of  such  title,". 

Pub.  L.  101-649,  §  501(a)(2),  inserted  "any  illicit  traf- 
ficking in  any  controlled  substance  (as  defined  in  sec- 
tion 802  of  title  21),  including"  after  "murder,". 

Pub.  L.  101-649,  §  501(a)(1),  aUgned  margin  of  par, 
(43). 

Subsec.  (a)(44).  Pub.  L.  101-649,  §  123,  added  par. 
(44). 

Subsec.  (a)(45).  Pub.  L.  101-649,  §  204(c),  added  par. 
(45). 
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Subsec.  (f)(3).  Pub.  L.  101-649,  §  603(a)(1)(A).  substi- 
tuted "paragraphs  (2)(D).  (6)(E),  and  (9)(A)"  for 
"paragraphs  (11),  (12),  and  (31)*'. 

Pub.  L.  101-649,  §  603(a)(1)(B).  substituted  "subpara- 
graphs (A)  and  (B)  of  section  1182(a)(2)  of  this  title 
and  subparagraph  (C)  thereof"  for  "paragraphs  (9) 
and  (10)  of  section  1182(a)  of  this  title  and  paragraph 
(23)". 

Subsec.  (f)(8).  Pub.  L.  101-649.  §  509(a).  substituted 
"an  aggravated  felony  (as  defined  in  subsection  (a)(43) 
of  this  section)"  for  "the  crime  of  murder". 

Subsec.  (h).  Pub.  L.  101-649.  §  603(a)(1)(C).  substi- 
tuted "1182(a)(2)(E)  of  this  title"  for  "1182(a)(34)  of 
this  title". 

Pub.  L.  101-246  added  subsec.  (h). 

1989-~Subsec.  (a)(15)(H)(i),  Pub.  L.  101-238  added 
subcl.  (a),  designated  existing  provisions  as  subcl.  (b). 
and  inserted  "(other  than  services  as  a  registered 
nurse)"  after  "to  perform  services". 

Subsec.  (b)(2).  Pub.  L.  101-162  inserted  before  period 
at  end  ",  except  that,  for  purposes  of  paragraph  (1)(F) 
(other  than  the  second  proviso  therein)  in  the  case  of 
an  illegitimate  child  described  in  paragraph  (1)(D) 
(and  not  described  in  paragraph  (1)(C)),  the  term 
'parent'  does  not  include  the  natural  father  of  the 
child  if  the  father  has  disappeared  or  abandoned  or 
deserted  the  child  or  if  the  father  has  in  writing  irrev- 
ocably released  the  child  for  emigration  and  adop- 
tion". 

Effective  Date  of  1991  Amendments 

Section  208  of  title  II  of  Pub.  L.  102-232  provided 
that:  "The  provisions  of.  and  amendments  made  by. 
this  title  [amending  this  section  and  section  1184  of 
this  title  and  enacting  provisions  set  out  as  notes 
under  this  section  and  section  1184  of  this  title]  shall 
take  effect  on  April  1. 1992." 

Section  302(e)(8)  of  Pub.  L.  102-232  provided  that 
the  amendments  made  by  that  section  [amending  this 
section  and  sections  1186a  and  1201  of  this  title]  are 
effective  as  if  included  in  section  162(e)  of  the  Immi- 
gration Act  of  1990,  Pub.  L.  102-649. 

Section  305(m)  of  Pub.  L.  102-232  provided  that  the 
amendments  made  by  that  section  [amending  this  sec- 
tion and  sections  1423,  1433,  1441.  1443.  1445,  and  1452 
of  this  title]  are  effective  as  if  included  in  section 
407(d)  of  the  Immigration  Act  of  1990,  Pub.  L. 
101-649. 

Section  310  of  Pub.  L.  102-232  provided  that: 
"Except  as  otherwise  specifically  provided,  the  amend- 
ments made  by  (and  provisions  of  )— 

"(1)  sections  302  through  308  [amending  this  sec- 
tion, sections  1102,  1105a,  1151  to  1154,  1157,  1159  to 
1161,  1182,  1184,  1186a  to  1188.  1201,  1221.  1226, 
1227,  1229,  1251,  1252,  1252b,  1254  to  1255a,  1281, 
1282,  1284,  1288,  1322.  1323.  1324a  to  1324c,  1325, 
1357.  1421.  1423,  1433.  1439  to  1441.  1443,  1445  to 
1449,  1451,  1452.  and  1455  of  this  title,  and  section 
3753  of  Title  42,  The  Public  Health  and  Welfare,  en- 
acting provisions  set  out  as  notes  under  this  section 
and  sections  1151,  1157,  1160, 1182,  1251,  1252,  1254a, 
and  1255  of  this  title,  and  amending  provisions  set 
out  as  notes  under  this  section  and  sections  1105a, 
1153,  1158.  1160.  1184.  1201.  1261.  1254a.  1255.  and 
1421  of  this  title]  shall  take  effect  as  if  included  in 
the  enactment  of  the  Immigration  Act  of  1990  [Pub. 
L.  101-649], 

"(2)  section  309(a)  [amending  sections  1356  and 
1455  of  this  title  and  enacting  provisions  set  out  as  a 
note  imder  section  1356  of  this  title]  shall  be  effec- 
tive with  respect  to  allotments  for  fiscal  years  begin- 
ning with  fiscal  year  1989.  and 

"(3)  section  309(c)  [no  subsec.  (c)  was  enacted] 
shall  take  effect  on  the  date  of  the  enactment  of 
this  Act  [Dec.  12, 1991]." 

Section  2(d)  of  Pub.  L.  102-110  provided  that:  "This 
section  [amending  this  section  and  sections  1153  and 
1255  of  this  title]  shall  take  effect  60  days  after  the 
date  of  the  enactment  of  this  Act  [Oct.  1, 1991]." 


Effective  Date  of  1990  Amendbcent 

Section  161  of  title  I  of  Pub.  L.  101-649,  as  amended 
by  Pub.  L.  102-110,  §  4.  Oct.  1. 1991, 105  Stat.  557;  Pub. 
L.  102-232,  title  III,  §  302(e)(1).  (2).  Dec.  12.  1991,  105 
Stat.  1745.  provided  that: 

"(a)  In  General.— Except  as  otherwise  provided  in 
this  title,  this  title  and  the  amendments  made  by  this 
title  [enacting  section  1186b  of  this  title,  amending 
this  section,  sections  1103,  1151  to  1154,  1157.  1159, 
1182.  1251,  1254,  1255,  and  1325  of  this  title,  section 
3304  of  Title  26,  Internal  Revenue  Code,  and  section 
1382c  of  Title  42,  The  Public  Health  and  Welfare,  en- 
acting provisions  set  out  as  notes  under  this  section 
and  sections  1152,  1153,  1159.  1182,  1201,  and  1251  of 
this  title,  and  amending  provisions  set  out  as  notes 
under  section  1255  of  this  title]  shall  take  effect  on 
October  1,  1991,  and  apply  beginning  with  fiscal  year 
1992. 

"(b)  Provisions  Taking  Effect  Upon  Enactment.— 
The  following  sections  (and  amendments  made  by 
such  sections)  shall  take  effect  on  the  date  of  the  en- 
actment of  this  Act  [Nov.  29.  1990]  and  (unless  other- 
wise provided)  apply  to  fiscal  year  1991: 

"(1)  Section  103  [enacting  provisions  set  out  as  a 
note  under  section  1152  of  this  title]  (relating  to  per 
country  limitation  for  Hong  Kong). 

"(2)  Section  104  [amending  sections  1157  and  1159 
of  this  title  and  enacting  provisions  set  out  as  notes 
imder  section  1159  of  this  title]  (relating  to  asylee 
adjustments). 

"(3)  Section  124  [enacting  provisions  set  out  as  a 
note  under  section  1153  of  this  title]  (relating  to 
transition  for  employees  of  certain  U.S.  businesses  in 
Hong  Kong). 

"(4)  Section  133  [enacting  provisions  set  out  as  a 
note  under  section  1153  of  this  title]  (relating  to 
one-year  diversity  transition  for  aliens  who  have 
been  notified  of  availability  of  NP-5  visas). 

"(5)  Section  134  [enacting  provisions  set  out  as  a 
note  under  section  1153  of  this  title]  (relating  to 
transition  for  displaced  Tibetans). 

"(6)  Section  163  [amending  this  section  and  section 
1251  of  this  title  and  enacting  provisions  set  out  as  a 
note  under  section  1251  of  this  title]  (relating  to  spe- 
cial immigrants  who  are  dependent  on  a  juvenile 
court). 

"(7)  Section  154  [enacting  provisions  set  out  as  a 
note  under  section  1201  of  this  title]  (permitting  ex- 
tension of  validity  of  visas  for  certain  residents  of 
Hong  Kong). 

"(8)  Section  155  [enacting  provisions  set  out  as  a 
note  under  section  1153  of  this  title]  (relating  to  ex- 
pedited issuance  of  Lebanese  second  and  fifth  pref- 
erence visas). 

"(9)  Section  162(b)  [amending  section  1154  of  this 
title]  (relating  to  immigrant  visa  petitioning  proc- 
ess), but  only  insofar  as  such  section  relates  to  visas 
for  fiscal  years  beginning  with  fiscal  year  1992. 
"(c)  General  Transitions.— 

"(1)  In  the  case  of  a  petition  filed  under  section 
204(a)  of  the  Immigration  and  Nationality  Act  [8 
U,S.C.  1154(a)]  before  October  1,  1991,  for  prefer- 
ence status  imder  section  203(a)(3)  or  section 
203(a)(6)  of  such  Act  [8  U.S.C.  1153(a)(3),  (6)]  (as  in 
effect  before  such  date)  or  an  application  for  labor 
certification  before  such  date  under  section 
212(a)(14)  [8  U.S.C.  1182(a)(14)]— 

"(A)  in  order  to  maintain  the  priority  date  with 
respect  to  such  a  petition  or  application,  the  peti- 
tioner must  file  (by  not  later  than  October  1,  1993, 
or  60  days  after  the  date  of  certification  in  the 
case  of  labor  certifications  filed  in  support  of  the 
petition  under  section  212(a)(14)  of  such  Act 
before  October  1,  1991,  but  not  certified  until  after 
October  1,  1993)  a  new  petition  for  classification  of 
the  employment  imder  paragraph  (1).  (2).  or  (3)  of 
section  203(b)  of  such  Act  (as  amended  by  this 
title),  and 


§1101 


TITLE  8— ALIENS  A1«D  NATIONALITY 


Page  870 


"(B)    any    labor    certification    under    section 
212(a)(5)(A)  of  such  Act  required  with  respect  to 
the  new  petition  shall  be  deemed  approved  if  the 
labor  certification  with  respect  to  the  previous  pe- 
tition   was    previously    approved    under    section 
212(a)(14)of  suchAct. 
In  the  case  of  a  petition  filed  under  section  204(a)  of 
such  Act  before  October  1,  1991.  but  which  is  not  de- 
scribed in  paragraph  (4),  and  for  which  a  filing  fee 
wa^  paid,  any  additional  filing  fee  shall  not  exceed 
one-half  of  the  fee  for  the  filing  of  the  new  petition 
referred  to  in  subparagraph  (A). 

'(2)  Any  petition  filed  under  section  204(a)  of  the 
Immigration  and  Nationality  Act  before  October  1, 
1991,  for  preference  status  imder  section  203(a)(4)  or 
section  203(a)(5)  of  such  Act  (as  in  effect  before 
such  date)  shall  be  deemed,  as  of  such  date,  to  be  a 
petition  filed  under  such  section  for  preference 
status  under  section  203(a)(3)  or  section  203(a)(4), 
respectively,  of  such  Act  (as  amended  by  this  title). 
"(3)  In  the  case  of  an  alien  who  is  described  in  sec- 
tion 203(a)(8)  of  the  Immigration  and  Nationality 
Act  (as  in  effect  before  October  1,  1991)  as  the 
spouse  or  child  of  an  alien  described  in  section 
203(a)(3)  or  203(a)(6)  of  such  Act  and  who  would  be 
entitled  to  enter  the  United  States  under  such  sec- 
tion 203(a)(8)  but  for  the  amendments  made  by  this 
section,  such  an  alien  shall  be  deemed  to  be  de- 
scribed in  section  203(d)  of  such  Act  as  the  spouse  or 
child  an  an  alien  described  in  section  203(b)(2)  or 
203(b)(3)(A)(i),  respectively,  of  such  Act  with  the 
same  priority  date  as  that  of  the  principal  alien. 

'  (4)(A)  Subject  to  subparagraph  (B),  any  petition 
fUed  before  October  1,  1991,  and  approved  on  any 
date,  to  accord  status  under  section  203(a)(3)  or 
203(a)(6)  of  the  Immigration  and  Nationality  Act  (as 
in  effect  before  such  date)  shall  be  deemed,  on  and 
after  October  1.  1991  (or,  if  later,  the  date  of  such 
approval),  to  be  a  petition  approved  to  accord  status 
under  section  203(b)(2)  or  under  the  appropriate 
classification  under  section  203(b)(3),  respectively,  of 
such  Act  (as  in  effect  on  and  after  such  date).  Noth- 
ing in  this  subparagraph  shall  be  construed  as  ex- 
empting the  beneficiaries  of  such  petitions  from  the 
numerical  limitations  under  section  203(b)(2)  or 
203(b)(3)  of  such  Act. 

"(B)  Subparagraph  (A)  shall  not  apply  more  than 
two  years  after  the  date  the  priority  date  for  issu- 
ance of  a  visa  on  the  basis  of  such  a  petition  has 
been  reached. 

"(d)  Admissibility  Standards.— When  an  immi- 
grant, in  possession  of  an  unexpired  immigrant  visa 
issued  before  October  1,  1991,  makes  application  for 
admission,  the  immigrant's  admissibility  under  para- 
graph (7)(A)  of  section  212(a)  of  the  Immigration  and 
NationaUty  Act  C8  U.S.C.  1182(a)(7)(A)l  shall  be  deter- 
mined under  the  provisions  of  law  in  effect  on  the 
date  of  the  issuance  of  such  visa. 

"(e)  CoKSTRUcnoK.— Nothing  in  this  title  [see 
subsec.  (a)  above]  shall  be  construed  as  affecting  the 
provisions  of  section  19  of  Public  Law  97-116  [8  U.S.C. 
1151  notel,  section  2(c)(1)  of  Public  Law  97-271  [8 
U.S.C.  1255  notel,  or  section  202(e)  of  Public  Law 
99-603  C8  U.S.C.  1255a  notel." 

[Section  4  of  Pub.  L  102-110  provided  that  the 
amendment  made  by  that  section,  adding  pars.  (3)  and 
(4)  to  section  161(c)  of  Pub.  L.  101-649,  set  out  above, 
is  effective  as  if  included  in  the  Immigration  Act  of 
1990,  Pub.  L.  101-649.1 

Section  162(f)(3)  of  Pub.  L  101-649  provided  that: 
"The  amendments  made  by  this  subsection  [amending 
this  section,  section  1182  of  this  title,  and  provisions 
set  out  as  a  note  under  section  1255  of  this  title]  shall 
apply  as  though  included  in  the  enactment  of  the  Im- 
migration Nursing  Relief  Act  of  1989  [Pub.  L. 
101-238]." 

Section  203(d)  of  Pub.  L.  101-^49  provided  that: 
"The  amendments  made  by  this  section  [enacting  sec- 
tion  1288  of  this  title  and  amending  this  section  and 
section  1281  of  this  title]  shaU  apply  to  services  per 


formed  on  or  after  180  days  after  the  date  of  the  cd- 
actment  of  this  Act  [Nov.  29,  1990]," 

Section  231  of  title  II  of  Pub.  L.  101-649  provided 
that:  "Except  as  otherwise  provided  in  this  title,  this 
title,  and  the  amendments  made  by  this  title  [enacting 
section  1288  of  this  title,  amending  this  section  and 
sections  1182,  1184,  1187,  1281,  and  1323  of  this  title, 
and  enacting  provisions  set  out  as  notes  under  this  sec- 
tion and  sections  1182,  1184,  1187,  and  1288  of  this 
title],  shall  take  effect  on  October  1,  1991,  except  that 
sections  222  and  223  [enacting  provisions  set  out  a& 
notes  under  this  section]  shall  take  effect  on  the  date 
of  the  enactment  of  this  Act  [Nov.  29. 19901." 

Amendment  by  section  407(a)(2)  of  Pub.  L.  101-649 
effective  Nov.  29,  1990,  with  general  savings  provisionSv 
see  section  408(a)(3),  (d)  of  Pub.  L.  101-649,  set  out  as 
an  Effective  Date  of  1990  Amendment;  Savings  Provi- 
sions note  under  section  1421  of  this  title. 

Section  501(b)  of  Pub.  L.  101-649  provided  that: 
"The  amendments  made  by  subsection  (a)  (amending 
this  section]  shall  apply  to  offenses  committed  on  or 
after  the  date  of  the  enactment  of  this  Act  [Nov.  29, 
1990],  except  that  the  amendments  made  by  para- 
graphs (2)  and  (5)  of  subsection  (a)  shall  be  effective 
as  if  included  in  the  enactment  of  section  7342  of  the 
Anti-Drug  Abuse  Act  of  1988  [Pub.  L.  100-690]." 

Section  509(b)  of  Pub.  L.  101-649,  as  amended  by 
Pub.  L.  102-232.  title  III,  §  306(a)(7).  Dec.  12,  1991.  i05 
Stat.  1751,  provided  that:  "The  amendment  made  by 
subsection  (a)  [amending  this  section]  shall  take 
effect  on  the  date  of  the  enactment  of  this  Act  [Nov. 
29,  1990]  and  shall  apply  to  convictions  occurring  on 
or  after  such  date,  except  with  respect  to  conviction 
for  murder  which  shall  be  considered  a  bar  to  good 
moral  character  regardless  of  the  date  of  the  convic- 
tion." 

Section  601(e)  of  Pub.  L.  101-649  provided  that: 

"(1)  Except  as  provided  in  paragraph  (2),  the  amend- 
ments made  by  this  section  [amending  section  1182  of 
this  title]  and  by  section  603(a)  of  this  Act  [amending 
this  section  and  sections  1102,  1153,  1157.  1159.  1160. 
1161,  1181,  1183,  1201,  1224,  1225.  1226.  1254a.  1255a. 
1259.  1322,  and  1327  of  this  title,  repealing  section 
2691  of  Title  22,  Foreign  Relations  and  Intercourse, 
amending  provisions  set  out  as  notes  under  this  sec- 
tion and  sections  1255  and  1255a  of  this  title,  and  re- 
pealing provisions  set  out  as  notes  under  section  1182 
of  this  title]  shall  apply  to  individuals  entering  the 
United  States  on  or  after  June  1, 1991. 

"(2)  The  amendments  made  by  paragraphs  (5)  and 
(13)  of  section  603(a)  [amending  sections  1160  and 
1255a  of  this  title]  shall  apply  to  applications  for  ad- 
justment of  status  made  on  or  after  June  1, 1991." 

Effective  Date  of  1989  Amendmeijts 

Amendment  by  Pub.  L.  101-238  apphcable  to  classifi- 
cation petitions  filed  for  nonimmigrant  status  only 
during  the  5-year  period  beginning  on  the  first  day  of 
Che  9th  month  beginning  after  Dec.  18,  1989,  see  sec- 
tion 3(d)  of  Pub.  L.  101-238,  set  out  a^  a  note  under 
section  1182  of  this  title. 

Section  611(b)  of  Pub.  L.  101-162  provided  that: 
"The  amendment  made  by  subsection  (a)  [amending 
this  section]  shall  take  effect  on  October  1,  1989,  upon 
the  expiration  of  the  similar  amendment  made  by  sec- 
tion 210(a)  of  the  Department  of  Justice  Appropria- 
tions Act»  1989  (title  II  of  Public  Law  100-459,  102 
Stat.  2203)." 

Effective  and  Termination  Dates  of  1988 
Amendments 

Section  309(b)(I5)  of  Pub.  L.  102-232  provided  that: 
"The  amendments  made  by  section  8  of  the  Immigra- 
tion TeclmlcaJ  Corrections  Act  of  1988  [Pub.  L. 
100-525,  amending  this  section,  sectionis  1152,  1182, 
1201  to  1202.  1301,  1302.  1304.  1356,  1409.  1431  to  1433. 
1452,  1481.  and  1483  of  this  title,  and  section  4195  of 
Title  22,  Foreign  Relations  snd  Intercourse,  enacting 
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provisions  set  out  as  notes  under  this  section,  sections 
1153,  1201.  1401.  1409,  1451,  and  1481  of  this  title,  and 
section  4195  of  Title  22,  and  amending  provisions  set 
out  as  notes  under  this  section  and  section  1153  of  this 
title]  shall  be  effective  as  if  included  in  the  enactment 
of  the  Immigration  and  Nationality  Act  Amendments 
of  1986  (Public  Law  99-653)." 

Short  Title  of  1991  Amendments 

Section  1(a)  of  Pub.  L.  102-232  provided  that:  "This 
Act  [amending  this  section,  sections  1102,  1105a,  1151 
to  1154.  1157.  1159  to  1161.  1182.  1184.  1186a  to  1188, 
1201,  1221.  1226.  1227.  1229.  1251.  1252.  1252a,  1252b. 
1254  to  1255a.  1281.  1282.  1284.  1288.  1322.  1323.  1324a 
to  1324c.  1325.  1356.  1357.  1421.  1423,  1424,  1433,  1439 
to  1441,  1443,  1445  to  1452,  and  1455  of  this  title,  and 
section  3753  of  Title  42.  The  Public  Health  and  Wel- 
fare, enacting  provisions  set  out  as  notes  under  this 
section  and  sections  1151.  1157.  1160.  1182,  1184.  1251. 
1252.  1254a.  1255.  1356.  and  1421  of  this  title,  and 
amending  provisions  set  out  as  notes  imder  this  sec- 
tion and  sections  1105a.  1153.  1158.  1160.  1184.  1201. 
1251.  1254a.  1255.  and  1421  of  this  title]  may  be  cited 
as  the  'Miscellaneous  and  Technical  Immigration  and 
Naturalization  Amendments  of  1991'.'' 

Section  101  of  title  I  of  Pub.  L.  102-232  provided 
that:  "This  title  [amending  sections  1421.  1448.  1450. 
and  1455  of  this  title  and  enacting  provisions  set  out  as 
a  note  under  section  1421  of  this  title]  may  be  cited  as 
the  'Judicial  Naturalization  Ceremonies  Amendments 
of  1991'." 

Section  201  of  title  II  of  Pub.  L.  102-232  provided 
that:  "This  title  [amending  this  section  and  section 
1184  of  this  title  and  enacting  provisions  set  out  as 
notes  under  this  section  and  section  1184  of  this  title] 
may  be  cited  as  the  'O  and  P  Nonimmigrant  Amend- 
ments of  1991'." 

Section  301(a)  of  title  III  of  Pub.  L.  102-232  provided 
that:  "This  title  [amending  this  section,  sections  1102. 
1105a.  1151  to  1154.  1157.  1159  to  1161.  1182.  1184. 
1186a  to  1188.  1201.  1221.  1226.  1227.  1229,  1251,  1252, 
1252a,  1252b,  1254  to  1255a.  1281.  1282.  1284.  1288. 
1322.  1323.  1324a  to  1324c.  1325.  1356.  1357.  1421.  1423, 
1424,  1433,  1439  to  1441,  1443,  1445  to  1449,  1451,  1452, 
and  1455  of  this  title,  and  section  3753  of  Title  42,  The 
Public  Health  and  Welfare,  enacting  provisions  set  out 
as  notes  under  this  section  and  sections  1151.  1157. 
1160.  1182.  1251.  1252.  1254a.  1255.  and  1356  of  this 
title,  and  amending  provisions  set  out  as  notes  under 
this  section  and  sections  1105a.  1153.  1158.  1160.  1184. 
1201.  1251.  1254a.  1255.  and  1421  of  this  title]  may  be 
cited  as  the  'Immigration  Technical  Corrections  Act  of 
1991'." 

Section  1  of  Pub.  L  102-110  provided  that:  "This  Act 
[amending  this  section  and  sections  1153.  1255.  and 
1524  of  this  title  and  enacting  and  amending  provi- 
sions set  out  as  notes  under  this  section]  may  be  cited 
as  the  'Armed  Forces  Immigration  Adjustment  Act  of 
1991'." 

Short  Title  of  1990  Amendments 

Section  1(a)  of  Pub.  L  101-649  provided  that:  "This 
Act  [see  Tables  for  classification]  may  be  cited  as  the 
'Immigration  Act  of  1990'." 

Pub.  L.  101-249.  §  1,  Mar.  6,  1990.  104  Stat.  94.  pro- 
vided that:  "This  Act  [enacting  section  1440-1  of  this 
title]  may  be  cited  as  the  'Posthumous  Citizenship  for 
Active  Duty  Service  Act  of  1989'." 

Short  Title  of  1989  Amendment 

Section  1  of  Pub.  L.  101-238  provided  that:  "This  Act 
[amending  this  section  and  sections  1160  and  1182  of 
this  title,  enacting  provisions  set  out  as  notes  under 
sections  1182.  1255.  1255a.  and  1324a  of  this  title,  and 
amending  provisions  set  out  as  a  note  imder  section 
1255a  of  this  title]  may  be  cited  as  the  'Immigration 
Nursing  Relief  Act  of  1989'." 


Regulations 

Section  303(a)(8)  of  Pub.  L.  102-232  provided  that: 
"The  Secretary  of  Labor  shall  issue  final  or  interim 
final  regulations  to  implement  the  changes  made  by 
this  section  to  section  101(a)(15)(H)(i)(b)  and  section 
212(n)  of  the  Immigration  and  Nationality  Act  [8 
U.S.C.  1101(a)(15)(H)(i)(b).  1182(n)]  no  later  than  Jan- 
uary 2. 1992." 

Pub.  L.  102-140.  title  VI.  §610.  Oct.  28.  1991.  105 
Stat.  832.  provided  that: 

"(a)  The  Attorney  General  shall  prescribe  regula- 
tions under  title  5.  United  States  Code,  to  carry  out 
section  404(b)(1)  of  the  Immigration  and  Nationality 
Act  [act  June  27.  1952.  as  amended,  set  out  as  a  note 
above],  including  a  delineation  of  (1)  scenarios  that 
constitute  an  immigration  emergency.  (2)  the  process 
by  which  the  President  declares  an  immigration  emer- 
gency. (3)  the  role  of  the  Governor  and  local  officials 
in  requesting  a  declaration  of  emergency.  (4)  a  defini- 
tion of  'assistance  as  required  by  the  Attorney  Gener- 
al', and  (5)  the  process  by  which  States  and  localities 
are  to  be  reimbursed. 

"(b)  The  Attorney  General  shall  prescribe  regula- 
tions under  title  5.  United  States  Code,  to  carry  out 
section  404(b)(2)  of  such  Act.  including  providing  a 
definition  of  the  terms  in  section  404(b)(2)(ii) 
[404(b)(2)(A)(ii)]  and  a  delineation  of  'in  any  other  cir- 
cumstances' in  section  404(b)(2)(iii)  [404(b)(2)(A)(iii)] 
of  such  Act. 

"(c)  The  regulations  imder  this  section  shall  be  pub- 
lished for  comment  not  later  than  30  days  after  the 
date  of  enactment  of  this  Act  [Oct.  28.  1991]  and 
issued  in  final  form  not  later  than  15  days  after  the 
end  of  the  comment  period." 

Appropriations 

Section  404  of  act  June  27. 1952.  as  amended  by  acts 
Dec.  29.  1981.  Pub.  L.  97-116.  §  18(s).  95  Stat.  1621; 
Nov.  6.  1986.  Pub.  L.  99-603.  title  I.  S  113.  100  Stat. 
3383;  Nov.  29.  1990.  Pub.  L  101-649.  title  VII.  §  705(a). 
104  Stat.  5087;  Dec.  12.  1991.  Pub.  L.  102-232.  title  III. 
§  308(d).  105  Stat.  1757,  provided  that: 

iSee  main  edition  for  text  of  (a)] 

"(b)(1)  There  are  authorized  to  be  appropriated  (for 
fiscal  year  1991  and  any  subsequent  fiscal  year)  to  an 
immigration  emergency  fund,  to  be  established  in  the 
Treasury,  an  amount  sufficient  to  provide  for  a  bal- 
ance of  $35,000,000  in  such  fund,  to  be  used  to  carry 
out  paragraph  (2)  and  to  provide  for  an  increase  in 
border  patrol  or  other  enforcement  activities  of  the 
Service  and  for  reimbursement  of  State  and  localities 
in  providing  assistance  as  requested  by  the  Attorney 
General  in  meeting  an  immigration  emergency,  except 
that  no  amoimts  may  be  withdrawn  from  such  fund 
with  respect  to  an  emergency  unless  the  President  has 
determined  that  the  immigration  emergency  exists 
and  has  certified  such  fact  to  the  Judiciary  Commit- 
tees of  the  House  of  Representatives  and  of  the 
Senate. 

"(2)(A)  Funds  which  are  authorized  to  be  appropri- 
ated by  paragraph  (1).  subject  to  the  dollar  limitation 
contained  in  subparagraph  (B).  shall  be  available,  by 
application  for  the  reimbiursement  of  States  and  local- 
ities providing  assistance  as  required  by  the  Attorney 
General,  to  States  and  localities  whenever— 

"(i)  a  district  director  of  the  Service  certifies  to  the 
Commissioner  that  the  mmiber  of  asylum  applica- 
tions filed  in  the  respective  district  during  a  calen- 
dar quarter  exceeds  by  at  least  1.000  the  number  of 
such  applications  filed  in  that  district  during  the 
preceding  calendar  quarter. 

"(ii)  the  lives,  property,  safety,  or  welfare  of  the 
residents  of  a  State  or  locality  are  endangered,  or 

"(ill)  in  any  other  circumstances  as  determined  by 
the  Attorney  General. 


§1101 


TITLE  8~ALIENS  AND  NATIONALITY 


Page  872 


In  applying  clause  (i),  the  providing  of  parole  at  a 
point  of  entry  in  a  district  shall  be  deemed  to  consti- 
tute an  application  for  asylum  in  the  district. 

"(B)  Not  more  than  $20,000,000  shall  be  made  avail- 
able for  all  localities  imder  this  paragraph. 

"(C)  For  purposes  of  subparagraph  (A),  the  require- 
ment of  paragraph  (1)  that  an  immigration  emergency 
be  determined  shall  not  apply. 

"(D)  A  decision  with  respect  to  an  application  for  re- 
imbursement under  subparagraph  (A)  shall  be  made 
by  the  Attorney  General  within  15  days  after  the  date 
of  receipt  of  the  application." 

[Section  705(b)  of  Pub.  L.  101-649  provided  that: 
"Section  404(b)(2)(A)(i)  of  the  Immigration  and  Na- 
tionality Act  [act  June  27,  1952,  set  out  above],  as 
added  by  the  amendment  made  by  subsection  (a)(5), 
shall  apply  with  respect  to  increases  in  the  number  of 
asylum  applications  filed  in  a  calendar  quarter  begin- 
ning on  or  after  January  1, 1989.  The  Attorney  Grener- 
al  may  not  spend  any  amounts  from  the  immigration 
emergency  fund  pursuant  to  the  amendments  made  by 
subsection  (a)  [amending  section  404  of  act  June  27, 
1952,  set  out  above]  before  October  1, 1991."] 

Report  on  Admission  of  Certain  Nonimmigrants 

Section  202(b)  of  Pub.  L.  102-232  provided  that: 
"(1)  By  not  later  than  October  1,  1994,  the  Comp- 
troller Greneral  of  the  United  States  shall  submit  to 
the  Committees  on  the  Judiciary  of  the  Senate  and  of 
the  House  of  Representatives  a  report  containing  in- 
formation relating  to  the  admission  of  artists,  enter- 
tainers, athletes,  and  related  support  personnel  as 
nonimmigrants  under  subparagraphs  (O)  and  (P)  of 
section  101(a)(15)  of  the  Immigration  and  Nationality 
Act  [8  U.S.C.  1101(a)(15)(O),  (P)],  and  information  on 
the  laws,  regulations,  and  practices  in  effect  in  other 
coimtries  that  affect  United  States  citizens  and  perma- 
nent resident  aliens  in  the  arts,  entertainment,  and 
athletics,  in  order  to  evaluate  the  impact  of  such  ad- 
missions, laws,  regulations,  and  practices  on  such  citi- 
zens and  aliens. 

"(2)  Not  later  than  30  days  after  the  date  the  Com- 
mittee of  the  Judiciary  on  the  Senate  receives  the 
report  under  paragraph  (1),  the  Chairman  of  the  Com- 
mittee shall  make  the  report  available  to  interested 
parties  and  shall  hold  a  hearing  respecting  the  report. 
No  later  than  90  days  after  the  date  of  receipt  of  the 
report,  such  Committee  shall  report  to  the  Senate  its 
findings  and  any  legislation  it  deems  appropriate." 

Delay  Until  April  1,  1992,  in  Implementation  of 
Provisions  Relating  to  Nonimmigrant  Artists. 
Athletes,  Entertainers,  and  Fashion  Models 

Section  3  of  Pub.  L.  102-110  provided  that:  "Section 
214(g)(1)(C)  of  the  Immigration  and  Nationality  Act 
[8  U.S.C.  1184(g)(1)(C)]  shall  not  apply  to  the  issuance 
of  visas  or  provision  of  status  before  April  1,  1992. 
Aliens  seeking  nonimmigrant  admission  as  artists,  ath- 
letes, entertainers,  or  fashion  models  (or  for  the  pur- 
pose of  accompansring  or  assisting  in  an  artistic  or  ath- 
letic performance)  before  April  1,  1992,  shall  not  be 
admitted  under  subparagraph  (0)(i),  (0)(ii),  (P)(i),  or 
(P)(iii)  of  section  101(a)(15)  of  such  Act  [8  U.S.C. 
1101(a)(15)],  but  may  be  admitted  imder  the  terms  of 
subparagraph  (H)(i)(b)  of  such  section  (as  in  effect  on 
September  30. 1991)." 

Commission  on  Immigration  Reform 

Section  141  of  Pub.  L.  101-649.  as  amended  by  Pub. 
L.  102-232.  title  III.  §  302(c)(1).  Dec.  12.  1991,  105  Stat. 
1744.  provided  that: 

"(a)  Establishment  and  Cobiposition  of  Commis- 
sion.~(1)  Effective  October  1,  1991,  there  is  estab- 
lished a  Commission  on  Immigration  Reform  (in  this 
section  referred  to  as  the  'Commission')  which  shall  be 
composed  of  9  members  to  be  appointed  as  follows: 
"(A)  One  member  who  shall  serve  as  Chairman,  to 

be  appointed  by  the  President. 
"(B)  Two  members  to  be  appointed  by  the  Speaker 

of  the  House  of  Representatives  who  shall  select 


such  members  from  a  list  of  nominees  provided  by 
the  Chairman  of  the  Committee  on  the  Judiciary  of 
the  House  of  Reinresentatives. 

"(C)  Two  members  to  be  appointed  by  the  Minori- 
ty Leader  of  the  House  of  Representatives  who  shall 
select  such  members  from  a  list  of  nominees  provid- 
ed by  the  ranking  minority  member  of  the  Subcom- 
mittee on  Immigration.  Refugees,  and  International 
Law  of  the  Committee  on  the  Judiciary  of  the  House 
of  Representatives. 

"(D)  Two  members  to  be  appointed  by  the  Majori- 
ty Leader  of  the  Senate  who  shaU  select  such  mem- 
bers from  a  list  of  nominees  provided  by  the  Chair- 
man of  the  Subcommittee  on  Immigration  and  Refu- 
gee Affairs  of  the  Committee  on  the  Judiciary  of  the 
Senate. 

"(E)  Two  members  to  be  appointed  by  the  Minori- 
ty Leader  of  the  Senate  who  shall  select  such  mem- 
bers from  a  list  of  nominees  provided  by  the  ranking 
minority  member  of  the  Subcommittee  on  Immigra- 
tion and  Refugee  Affairs  of  the  Committee  on  the 
Judiciary  of  the  Senate. 

"(2)  Initial  appointments  to  the  Commission  shall  be 
made  during  the  45-day  period  beginning  on  October 
1.  1991.  A  vacancy  in  the  Commission  shall  be  filled  in 
the  same  manner  in  which  the  original  appointment 
was  made. 

"(3)  Members  shall  be  appointed  to  serve  for  the  life 
of  the  Commission,  except  that  the  term  of  the 
member  described  in  paragraph  (1)(A)  shall  expire  at 
noon  on  January  20.  1993.  and  the  President  shall  ap- 
point an  individual  to  serve  for  the  remaining  life  of 
the  Commission. 

"(b)  Functions  of  Cobcmission.— The  Commission 
shaU— 

"(1)  review  and  evaluate  the  impact  of  this  Act  and 
the  amendments  made  by  this  Act  [see  Tables  for 
classification],  in  accordance  with  subsection  (c);  and 
"(2)  transmit  to  the  Congress— 

"(A)  not  later  than  September  30,  1994,  a  first 
report  describing  the  progress  made  in  carrying 
out  paragraph  (1),  and 

"(B)  not  later  than  September  30.  1997.  a  final 
report  setting  forth  the  Commission's  findings  and 
recommendations,  including  such  recommenda- 
tions for  additional  changes  that  should  be  made 
with  respect  to  legal  immigration  into  the  United 
States  as  the  Commission  deems  appropriate. 
"(c)  Considerations.— 

"(1)  Particular  considerations.— In  particular, 
the  Commission  shall  consider  the  following: 

"(A)  The  requirements  of  citizens  of  the  United 
States  and  of  aliens  lawfully  admitted  for  perma- 
nent residence  to  be  joined  in  the  United  States  by 
immediate  family  members  and  the  impact  which 
the  establishment  of  a  national  level  of  immigra- 
tion has  upon  the  availability  and  priority  of 
family  preference  visas. 

"(B)  The  impact  of  immigration  and  the  imple- 
mentation of  the  emplojnnent-based  and  diversity 
programs  on  labor  needs,  employment,  and  other 
economic  and  domestic  conditions  in  the  United 
States. 

"(C)  The  social,  demographic,  and  natural  re- 
sources impact  of  immigration. 

"(D)  The  impact  of  immigration  on  the  foreign 
policy  and  national  security  interests  of  the  United 
States. 

"(E)  The  impact  of  per  country  immigration 
levels  on  family-sponsored  immigration. 

"(P)  The  impact  of  the  numerical  limitation  on 
the  adjustment  of  status  of  aliens  granted  asylum. 
"(G)  The  impact  of  the  numerical  limitations  on 
the  admission  of  nonimmigrants  under  section 
214(g)  of  the  Immigration  and  Nationality  Act  [8 
U.S.C.  1184(g)]. 

"(2)  Diversity  program.— The  Commission  shall 
analyze  the  information  maintained  under  section 
203(c)(3)  of  the  Immigration  and  Nationality  Act  [8 
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U.S.C.  1153(c)(3)]  and  shall  report  to  Congress  in  its 
report  under  subsection  (b)(2)  on— 

"(A)  the  characteristics  of  individuals  admitted 
under  section  203(c)  of  the  Immigration  and  Na- 
tionality Act,  and 

"(B)  how  such  characteristics  compare  to  the 
characteristics  of  family-sponsored  immigrants 
and  emplo3mient-based  immigrants. 
The  Commission  shall  include  in  the  report  an  as- 
sessment of  the  effect  of  the  requirement  of  para- 
graph (2)  of  section  203(c)  of  the  Immigration  and 
Nationality  Act  on  the  diversity,  educational,  and 
skill  level  of  aliens  admitted. 

"(d)  Compensation  of  Members.— (1)  Each  member 
of  the  Commission  who  is  not  an  officer  or  employee 
of  the  Federal  Government  is  entitled  to  receive,  sub- 
ject to  such  amounts  as  are  provided  in  advance  in  ap- 
propriations Acts,  pay  at  the  daily  equivalent  of  the 
minimum  annual  rate  of  basic  pay  in  effect  for  grade 
GS-18  of  the  General  Schedule.  Each  member  of  the 
Commission  who  is  such  an  officer  or  employee  shall 
serve  without  additional  pay. 

"(2)  While  away  from  their  homes  or  regular  places 
of  business  in  the  performance  of  services  for  the 
Commission,  members  of  the  Commission  shall  be  al- 
lowed travel  expenses,  including  per  diem  in  lieu  of 
subsistence. 

"(e)  Meetings,  Staff,  and  Authority  of  Commis- 
sion.—The  provisions  of  subsections  (e)  through  (g)  of 
section  304  of  the  Immigration  Reform  and  Control 
Act  of  1986  [Pub.  L.  99-603,  set  out  as  a  note  imder 
section  1160  of  this  title]  shall  apply  to  the  Commis- 
sion in  the  same  manner  as  they  apply  to  the  Commis- 
sion established  under  such  section,  except  that  para- 
graph (2)  of  subsection  (e)  thereof  shall  not  apply. 

"(f)  Authorization  of  Appropriations.— (1)  There 
are  authorized  to  be  appropriated  to  the  Commission 
such  sums  as  may  be  necessary  to  carry  out  this  sec- 
tion. 

"(2)  Notwithstanding  any  other  provision  of  this  sec- 
tion, the  authority  to  make  payments,  or  to  enter  into 
contracts,  under  this  section  shall  be  effective  only  to 
such  extent,  or  in  such  amounts,  as  are  provided  in  ad- 
vance in  appropriations  Acts. 

"(g)  Termination  Date.— The  Commission  shall  ter- 
minate on  the  date  on  which  a  final  report  is  required 
to  be  transmitted  under  subsection  (b)(2)(B),  except 
that  the  Commission  may  continue  to  function  imtil 
January  1,  1998,  for  the  purpose  of  concluding  its  ac- 
tivities, including  providing  testimony  to  standing 
committees  of  Congress  concerning  its  final  report 
imder  this  section  and  disseminating  that  report. 

"(h)  Congressional  Response.— (1)  No  later  than  90 
days  after  the  date  of  receipt  of  each  report  transmit- 
ted under  subsection  (b)(2),  the  Committees  on  the  Ju- 
diciary of  the  House  of  Representatives  and  of  the 
Senate  shall  initiate  hearings  to  consider  the  findings 
and  recommendations  of  the  report. 

"(2)  No  later  than  180  days  after  the  date  of  receipt 
of  such  a  report,  each  such  Committee  shall  report  to 
its  respective  House  its  oversight  findings  and  any  leg- 
islation it  deems  appropriate. 

"(i)  Presidential  Report.— The  President  shall  con- 
duct a  review  and  evaluation  and  provide  for  the 
transmittal  of  reports  to  the  Congress  in  the  same 
manner  as  the  Commission  is  required  to  conduct  a 
review  and  evaluation  and  to  transmit  reports  imder 
subsection  (b)." 

[References  in  laws  to  the  rates  of  pay  for  GS-16, 
17,  or  18,  or  to  maximum  rates  of  pay  imder  the  Gen- 
eral Schedule,  to  be  considered  references  to  rates 
payable  under  specified  sections  of  Title  5,  Govern- 
ment Organization  and  Employees,  see  section  529 
[title  I,  §  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a 
note  under  section  5376  of  Title  5.] 


Special  Immigrant  Status  for  Certain  Aliens  Em- 
ployed AT  United  States  Mission  in  Hong  Kong 
(D  Special  Immigrants) 

Section  152  of  Pub.  L.  101-649,  as  amended  by  Pub. 
L.  102-232,  title  III,  §  302(d)(1),  Dec.  12,  1991,  105  Stat. 
1744,  provided  that: 

"(a)  In  General.— Subject  to  subsection  (c),  an  alien 
described  in  subsection  (b)  shall  be  treated  as  a  special 
immigrant  described  in  section  101(a)(27)(D)  of  the 
Immigration  and  Nationality  Act  [8  U.S.C. 
1101(a)(27)(D)]. 

"(b)  Aliens  Covered.— An  alien  is  described  in  this 
subsection  if — 

"(1)  the  alien  is— 

"(A)  an  employee  at  the  United  States  consulate 
in  Hong  Kong  under  the  authority  of  the  Chief  of 
Mission  (including  emplosnnent  pursuant  to  sec- 
tion 5913  of  title  5,  United  States  Code)  and  has 
performed  faithful  service  as  such  an  employee  for 
a  total  of  three  years  or  more,  or 

"(B)  a  member  of  the  immediate  family  (as  de- 
fined in  6  Foreign  Affairs  Manual  117k  as  of  the 
date  of  the  enactment  of  this  Act  [Nov.  29,  1990]) 
of  an  employee  described  in  subparagraph  (A)  who 
has  been  living  with  the  employee  in  the  same 
household; 

"(2)  the  welfare  of  the  employee  or  such  an  imme- 
diate family  member  is  subject  to  a  clear  threat  due 
directly  to  the  employee's  emplosnnent  with  the 
United  States  Government  or  under  a  United  States 
Government  official;  and 

"(3)  the  principal  officer  in  Hong  Kong,  in  the  of- 
ficer's discretion,  has  recommended  the  granting  of 
special  immigrant  status  to  such  alien  in  exceptional 
circumstances  and  the  Secretary  of  State  approves 
such  recommendation  and  finds  that  it  is  in  the  na- 
tional interest  to  grant  such  status. 
"(c)  Expiration.— Subsection  (a)  shall  only  apply  to 
aliens  who  file  an  application  for  special  immigrant 
status  under  this  section  by  not  later  than  January  1, 
2002. 

"(d)  Limited  Waiver  of  Nubierical  Limitations.— 
The  first  500  visas  made  available  to  aliens  as  special 
immigrants  under  this  section  shall  not  be  counted 
against  any  numerical  limitation  established  under 
section  201  or  202  of  the  Immigration  and  Nationality 
Act  [8  U.S.C.  1151  or  1152]." 

Inapplicability  of  Amendment  by  Pub.  L.  101-649 

Amendment  by  section  203(c)  of  Pub.  L.  101-649  not 
to  affect  performance  of  longshore  work  in  United 
States  by  citizens  or  nationals  of  United  States,  see 
section  203(a)(2)  of  Pub.  L.  101-649,  set  out  as  a  note 
under  section  1288  of  this  title. 

Application  of  Treaty  Trader  for  Certain  Foreign 
States 

Section  204(b)  of  Pub.  L.   101-649  provided  that: 
"Each  of  the  following  foreign  states  shall  be  consid- 
ered, for  purposes  of  section  101(a)(15)(E)  of  the  Im- 
migration      and       Nationality       Act       [8       U.S.C. 
1101(a)(15)(E)],  to  be  a  foreign  state  described  in  such 
section  if  the  foreign  state  extends  reciprocal  nonim- 
migrant treatment  to  nationals  of  the  United  States: 
"(1)  The  largest  foreign  state  in  each  region  (as  de- 
fined in  section  203(c)(1)  of  the  Immigration  and  Na- 
tionality Act  [8  U.S.C.  1153(c)(1)])  which  (A)  has  1 
or  more  dependent  areas  (as  determined  for  pur- 
poses of  section  202  of  such  Act  [8  U.S.C.  1152])  and 
(B)  does  not  have  a  treaty  of  commerce  and  naviga- 
tion with  the  United  States. 

"(2)  The  foreign  state  which  (A)  was  identified  as 
an  adversely  affected  foreign  state  for  purposes  of 
section  314  of  the  Immigration  Reform  and  Control 
Act  of  1986  [Pub.  L.  99-603,  set  out  as  a  note  under 
section  1153  of  this  title]  and  (B)  does  not  have  a 
treaty  of  commerce  and  navigation  with  the  United 
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States,  but  (C)  had  such  a  treaty  with  the  United 
States  before  1925." 

Clarification  of  Treatment  of  Certain 
International  Accounting  Firms 

Section  206(a)  of  Pub.  L.  101-649,  as  amended  by 
Pub.  L.  102-232,  title  III,  §  303(a)(9),  Dec.  12,  1991,  106 
Stat.  1748,  provided  that:  "In  applying  sections 
101(a)(15)(L)  and  203(b)(1)(C)  of  the  Immigration  and 
Nationality  Act  [8  U.S.C.  1101(a)(15)(L), 
1153(b)(1)(C)]  and  section  124(a)(3)(A)  of  this  Act  [set 
out  as  a  note  under  section  1153  of  this  title],  in  the 
case  of  a  partnership  that  is  organized  in  the  United 
States  to  provide  accounting  services  and  that  markets 
its  accounting  services  under  an  internationally  recog- 
nized name  under  an  agreement  with  a  worldwide  co- 
ordinating organization  that  is  owned  and  controlled 
by  the  member  accounting  firms,  a  partnership  (or 
similar  organization)  that  is  organized  outside  the 
United  States  to  provide  accounting  services  shall  be 
considered  to  be  an  affiliate  of  the  United  States  part- 
nership if  it  markets  its  accounting  services  under  the 
same  internationally  recognized  name  under  the 
agreement  with  the  worldwide  coordinating  organiza- 
tion of  which  the  United  States  partnership  is  also  a 
member." 

Admission  of  Nonimmigrants  for  Cooperative 
Research,  Development,  and  Coproduction  Projects 

Section  222  of  Pub.  L.  101-649,  as  amended  by  Pub. 
L.  102-232,  title  III,  §  303(b)(3),  Dec.  12,  1991,  105  Stat. 
1748,  provided  that: 

"(a)  In  General.— Subject  to  subsection  (b),  the  At- 
torney Greneral  shall  provide  for  nonimmigrant  status 
in  the  case  of  an  alien  who— 

"(1)  has  a  residence  in  a  foreign  coimtry  which  the 
alien  has  no  intention  of  abandoning,  and 

"(2)  is  coming  to  the  United  States,  upon  a  basis  of 
reciprocity,  to  perform  services  of  an  exceptional 
nature  requiring  such  merit  and  ability  relating  to  a 
cooperative  research  and  development  project  or  a 
coproduction  project  provided  under  a  govemment- 
to-govemment  agreement  administered  by  the  Sec- 
retary of  Defense,  but  not  to  exceed  a  period  of 
more  than  10  years, 
or  who  is  the  spouse  or  minor  child  of  such  an  alien  if 
accompanying  or  following  to  join  the  alien. 

"(b)  Numerical  Limitation.— The  number  of  aliens 
who  may  be  admitted  as  (or  otherwise  be  provided  the 
status  of)  a  nonimmigrant  under  this  section  at  any 
time  may  not  exceed  100." 

Establishment  of  Special  Education  Exchange 
Visitor  Program 

Section  223  of  Pub.  L.  101-649.  as  amended  by  Pub. 
L.  102-232,  title  III,  §  303(b)(4),  Dec.  12,  1991,  105  Stat. 
1748,  provided  that: 

"(a)  In  General.— Subject  to  subsection  (b),  the  At- 
torney General  shall  provide  for  nonimmigrant  status 
in  the  case  of  an  alien  who— 

"(1)  has  a  residence  in  a  foreign  country  which  the 
alien  has  no  intention  of  abandoning,  and 

"(2)  is  coming  temporarily  to  the  United  States 
(for  a  period  not  to  exceed  18  months)  as  a  partici- 
pant in  a  special  education  training  program  which 
provides  for  practical  training  and  experience  in  the 
education  of  children  with  physical,  mental,  or  emo- 
tional disabilities, 
or  who  is  the  spouse  or  minor  child  of  such  an  alien  if 
accompanying  or  following  to  join  the  alien. 

"(b)  Numerical  Limitation.— The  number  of  aliens 
who  may  be  admitted  as  (or  otherwise  be  provided  the 
status  of)  a  nonimmigrant  under  this  section  in  any 
fiscal  year  may  not  exceed  50." 


Extension  of  H-1  Immigration  Status  for  Certain 
Nonimmigrants  Employed  in  Cooperative  Re- 
search AND  Development  Projects  and  Coproduc- 
tion Projects 

Pub.  L.  101-189,  div.  A,  title  IX,  §  937,  Nov.  29,  1989, 
103  Stat.  1538,  provided  that:  "The  Attorney  General 
shall  provide  for  the  extension  through  December  31, 
1991,  of  nonimmigrant  status  imder  section 
101(a)(15)(H)(i)  of  the  Immigration  and  Nationality 
Act  (8  U.S.C.  1101(a)(15)(HKi))  for  an  alien  to  perform 
temporarily  services  relating  to  a  cooperative  research 
and  development  project  or  a  coproduction  project 
provided  imder  a  govemment-to-govemment  agree- 
ment administered  by  the  Secretary  of  Defense  in  the 
case  of  an  alien  who  has  had  such  status  for  a  period 
of  at  least  five  years  if  such  status  has  not  expired  as 
of  the  date  of  the  enactment  of  this  Act  [Nov.  29, 
1989]  but  would  otherwise  expire  during  1989,  1990,  or 
1991,  due  only  to  the  time  limitations  with  respect  to 
such  status." 

Amerasian  Immigration 

Pub.  L.  100-461,  title  II,  Oct.  1,  1988,  102  Stat. 
2268-15,  as  amended  by  Pub.  L.  101-167,  title  II,  Nov. 
21,  1989,  103  Stat.  1211;  Pub.  L.  101-513,  title  II,  Nov. 
5,  1990,  104  Stat.  1996,  provided:  "That  the  provisions 
of  subsection  (c)  of  section  584  of  the  Foreign  Oper- 
ations, Export  Financing,  and  Related  Programs  Ap- 
propriations Act,  1988,  as  contained  in  section  101(e) 
of  Public  Law  100-202  [set  out  below],  shall  apply  to 
an  individual  who  (1)  departs  from  Vietnam  after  the 
date  of  the  enactment  of  this  Act  [Oct.  1,  1988],  and 
(2)  is  described  in  subsection  (b)  of  such  section,  but 
who  is  issued  an  immigrant  visa  under  section  201(b) 
or  203(a)  of  the  Immigration  and  Nationality  Act  C8 
U.S.C.  1151(b),  1153(a)]  (rather  than  under  subsection 
(a)  of  such  section),  or  would  be  described  in  subsec- 
tion (b)  of  such  section  if  such  section  also  applied  to 
principal  aliens  who  were  citizens  of  the  United  States 
(rather  than  merely  to  aliens)'*. 

Pub.  L.  100-202,  §  101(e)  [title  V.  §  584],  Dec.  22, 
1987,  101  Stat.  1329-183,  as  amended  by  Pub.  L. 
101-167,  title  II,  Nov.  21,  1989.  103  Stat.  1211;  Pub.  L. 
101-302,  title  II,  May  25,  1990,  104  Stat.  228;  Pub.  L. 
101-513,  title  II,  Nov.  5,  1990,  104  Stat.  1996;  Pub.  L. 
101-649,  title  VI,  §  603(a)(20),  Nov.  29.  1990,  104  Stat. 
5084;  Pub.  L.  102-232,  title  HI,  §307(D(8),  Dec.  12, 
1991, 105  Stat.  1757,  provided  that: 

"(aKl)  Notwithstanding  any  numerical  limitations 
specified  in  the  Immigration  and  Nationality  Act  [8 
U.S.C.  1101  et  sea.],  the  Attorney  General  may  admit 
aliens  described  in  subsection  (b)  to  the  United  States 
as  immigrants  if  ~ 

"(A)  they  are  admissible  (except  as  otherwise  pro- 
vided in  paragraph  (2))  as  immigrants,  and 
"(B)  they  are  issued  an  immigrant  visa  and  depart 

from  Vietnam  on  or  after  Murch  22. 1988. 

"(2)  The  provisions  of  paragraphs  (4).  (5).  and  (7)(A) 
of  section  212(a)  of  the  Immigration  and  Nationality 
Act  [8  U.S.C.  1182(a)(4).  (5).  and  (7)(A)]  shaU  not  be 
applicable  to  any  alien  seeking  admission  to  the 
United  States  under  this  section,  and  the  Attorney 
General  on  the  recommendation  of  a  consular  officer 
may  waive  any  other  provision  of  such  section  (other 
than  paragraph  (2)(C)  or  subparagraph  (A).  (B).  (C), 
or  (E)  of  paragraph  (3))  with  respect  to  such  an  alien 
for  humanitarian  piuiDoses.  to  assure  family  unity,  or 
when  it  is  otherwise  in  the  public  interest.  Any  such 
waiver  by  the  Attorney  General  shall  be  in  writing 
and  shall  be  granted  only  on  an  individual  basis  fol- 
lowing an  investigation  by  a  consular  officer. 

"(3)  Notwithstanding  section  221(c)  of  the  Immigra- 
tion and  Nationality  Act  C8  U.S.C.  1201(c)].  immigrant 
visas  issued  to  aliens  under  this  section  shall  be  valid 
for  a  period  of  one  year. 

"(b)  iSee  main  edition  for  text  of  i  1)1 

"(2)  An  immigrant  visa  may  not  be  issued  to  an  alien 
under  paragraph  (1)(C)  unless  the  officer  referred  to 
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in  paragraph  (1)  has  determined,  in  the  officer's  dis- 
cretion, that  (A)  such  an  alien  has  a  bona  fide  rela- 
tionship with  the  principal  alien  similar  to  that  which 
exists  between  close  family  members  and  (B)  the  ad- 
mission of  such  an  alien  is  necessary  for  humanitarian 
purposes  or  to  assure  family  unity.  If  an  alien  de- 
scribed in  paragraph  (l)(C)(ii)  is  admitted  to  the 
United  States,  the  natural  mother  of  the  principal 
SLlien  involved  shall  not,  thereafter,  be  accorded  any 
right,  privilege,  or  status  under  the  Immigration  and 
Nationality  Act  [8  U.S.C.  1101  et  seq.]  by  virtue  of 
such  parentage. 

iSee  main  edition  for  text  of  (5);  (c)  to  (e)3 

[Section  307(0(8)  of  Pub.  L.  102-232  provided  that 
the  amendment  made  by  that  section  to  section  101(e) 
[title  V,  §  584(a)(2)]  of  Pub,  L.  100-202,  set  out  above, 
is  effective  as  if  included  in  section  603(a)  of  the  Immi- 
gration Act  of  1990,  Pub.  L.  101-649.3 

[Pjb.  L.  101-513,  title  II,  Nov.  5, 1990,  104  Stat.  1996, 
provided  that  the  amendment  made  by  Pub.  L. 
101-513  to  Pub.  L.  100-202,  §  101(e)  [title  V, 
§  584(b)(2)],  set  out  above,  is  effective  Dec.  22,  1987.] 

Ex.  Ord.  No.  12711.  Policy  IifPLEMENTATiON  With 
Respect  to  Nationals  of  People's  Republic  of  China 

Ex.  Ord.  No.  12711,  Apr.  11,  1990,  55  P.R.  13897,  pro- 
vided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  laws  of  the  United  States  of  Amer- 
ica, the  Attorney  General  and  the  Secretary  of  State 
are  hereby  ordered  to  exercise  their  authority,  includ- 
ing that  under  the  Immigration  and  Nationality  Act  (8 
U.S.C.  1101-1557),  as  follows: 

Section  1.  The  Attorney  General  is  directed  to  take 
any  steps  necessary  to  defer  until  January  1,  1994,  the 
enforced  departure  of  all  nationals  of  the  People's  Re- 
public of  China  (PRO  and  their  dependents  who  were 
in  the  United  States  on  or  after  Jime  5,  1989,  up  to 
and  including  the  date  of  this  order  (hereinafter  "such 
PRC  nationals**). 

Sec.  2.  The  Secretary  of  State  and  the  Attorney 
General  are  directed  to  take  all  steps  necessary  with 
respect  to  such  PRC  nationals  (a)  to  waive  through 
January  1,  1994,  the  requirement  of  a  valid  passport 
and  (b)  to  process  and  provide  necessary  documents, 
both  within  the  United  States  and  at  U.S.  consulates 
overseas,  to  facilitate  travel  across  the  borders  of 
other  nations  and  reentry  into  the  United  States  in 
the  same  status  such  PRC  nationals  had  upon  depar- 
ture. 

Sec.  3.  The  Secretary  of  State  and  the  Attorney 
General  are  directed  to  provide  the  following  protec- 
tions: 

(a)  irrevocable  waiver  of  the  2-year  home  country 
residence  requirement  that  may  be  exercised  until 
January  1. 1994,  for  such  PRC  nationals; 

(b)  maintenance  of  lawful  status  for  purposes  of  ad- 
justment of  status  or  change  of  nonimmigrant  status 
for  such  PRC  nationals  who  were  in  lawful  status  at 
any  time  on  or  after  June  5,  1989,  up  to  and  including 
the  date  of  this  order; 

(c)  authorization  for  employment  of  such  PRC  na- 
tionals through  January  1, 1994;  and 

(d)  notice  of  expiration  of  nonimmigrant  status  (if 
applicable)  rather  than  the  institution  of  deportation 
proceedings,  and  explanation  of  options  available  for 
such  PRC  nationals  eligible  for  deferral  of  enforced 
departure  whose  nonimmigrant  status  has  expired. 

Sec.  4.  The  Secretary  of  State  and  the  Attorney 
General  are  directed  to  provide  for  enhanced  consider- 
ation under  the  immigration  laws  for  individuals  from 
any  country  who  express  a  fear  of  persecution  upon 
return  to  their  country  related  to  that  country's  policy 
of  forced  abortion  or  coerced  sterilization,  as  imple- 
mented by  the  Attorney  General's  regulation  effective 
January  29, 1990. 

Sec.  5,  The  Attorney  General  is  directed  to  ensure 
that  the  Immigration  and  Naturalization  Service  final- 


izes and  makes  public  its  position  on  the  issue  of  train- 
ing for  individuals  in  F-1  visa  status  and  on  the  issue 
of  reinstatement  into  lawful  nonimmigrant  status  of 
such  PRC  nationals  who  have  withdrawn  their  appli- 
cations for  asylum. 

Sec  6.  The  Departments  of  Justice  and  State  are  di- 
rected to  consider  other  steps  to  assist  such  PRC  na- 
tionals in  their  efforts  to  utilize  the  protections  that  I 
have  extended  pursuant  to  this  order. 

Sec  7.  This  order  shall  be  effective  immediately. 

George  Bush. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1102,  1151, 
1152,  1153,  1154,  1157,  1158,  1159,  1160,  1161,  1181, 
1182,  1184,  1184a,  1186,  1187,  1201,  1251,  1252a,  1254, 
1254a,  1255,  1255a,  1255b,  1257,  1258,  1281,  1282,  1288, 
1303,  1356,  1365  of  this  title;  title  2  section  441e;  title  7 
section  2015;  title  10  section  2864;  title  18  sections  613, 
831,  1091,  1203.  2331,  3077,  3142;  title  19  section  58c; 
title  22  sections  1474,  2128,  2395,  2508,  3508,  5001;  title 
26  sections  871.  872.  1441,  3121,  3231,  3306,  7701:  title 
29  sections  1506,  1802;  title  42  sections  408,  410,  1436a; 
title  45  sections  231,  351;  title  46  section  2101;  title  50 
sections  424, 1801;  title  50  App.  sections  453.  456. 

§  1102.  Diplomatic  and  semidiplomatic  immunities 

Except  as  otherwise  provided  in  this  chapter, 
for  so  long  as  they  continue  in  the  nonimmi- 
grant classes  enumerated  in  this  section,  the 
provisions  of  this  chapter  relating  to  ineligibil- 
ity to  receive  visas  and  the  exclusion  or  depor- 
tation of  aliens  shall  not  be  construed  to  apply 
to  nonimmigrants— 

(1)  within  the  class  described  in  paragraph 
(15)(A)(i)  of  section  1101(a)  of  this  title, 
except  those  provisions  relating  to  reasonable 
requirements  of  passports  and  visas  as  a 
means  of  identification  and  documentation 
necessary  to  establish  their  qualifications 
under  such  paragraph  (15)(A)(i),  and,  under 
such  rules  and  regulations  as  the  President 
may  deem  to  be  necessary,  the  provisions  of 
subparagraphs  (A)  through  (C)  of  section 
1182(a)(3)  of  this  title; 

(2)  within  the  class  described  in  paragraph 
(15)(G)(i)  of  section  1101(a)  of  this  title, 
except  those  provisions  relating  to  reasonable 
requirements  of  passports  and  visas  as  a 
means  of  identification  and  documentation 
necessary  to  establish  their  qualifications 
under  such  paragraph  (15)(G)(i),  and  the  pro- 
visions of  subparagraphs  (A)  through  (C)  of 
section  1182(a)(3)  of  this  title;  and 

(3)  within  the  classes  described  in  para- 
graphs (15)(A)(ii),  (15)(G)(ii),  (15)(G)(iii).  or 
(15)(G)(iv)  of  section  1101(a)  of  this  title, 
except  those  provisions  relating  to  reasonable 
requirements  of  passports  and  visas  as  a 
means  of  Identification  and  documentation 
necessary  to  establish  their  qualifications 
under  such  paragraphs,  and  the  provisions  of 
subparagraphs  (A)  through  (C)  of  section 
1182(a)(3)  of  this  title. 

(As  amended  Nov.  29.  1990,  Pub.  L.  101-649. 
title  VI,  §  603(a)(2).  104  Stat.  5082;  Dec.  12, 
1991,  Pub.  L.  102-232,  title  III.  §  307(i),  105  Stat. 
1756.) 

Aiondments 

1991— Pars.  (1)  to  (3).  Pub.  L.  102-232  substituted 
''subparagraphs  (A)  through  (C)  of  section  1182(a)(3) 
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of  this  title"  for  "paragraph  (3)  (other  than  subpara- 
graph (E))  of  section  1182(a)  of  this  title". 

1990— Pars.  (1)  to  (3).  Pub.  L.  101-649  substituted 
"(3)  (other  than  subparagraph  (E))"  for  "(27)"  in  pars. 
(1)  and  (2),  and  "paragraph  (3)  (other  than  subpara- 
graph (E))"  for  "paragraphs  (27)  and  (29)"  in  par.  (3). 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990, 
Pub.  L.  101-649,  see  section  310(1)  of  Pub.  L.  102-232, 
set  out  as  a  note  under  section  1101  of  this  title. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-649  applicable  to  individ- 
uals entering  United  States  on  or  sifter  June  1,  1991, 
see  section  601(e)(1)  of  Pub.  L,  101-649,  set  out  as  a 
note  under  section  1101  of  this  title. 

Denial  of  Visas  to  Certain  Representatives  to 
United  Nations 

Pub.  L.  101-246,  title  IV,  §407,  Feb.  16,  1990.  104 
Stat.  67,  provided  that: 

"(a)  In  General.— The  President  shall  use  his  au- 
thority, including  the  authorities  contained  in  section 
6  of  the  United  Nations  Headquarters  Agreement  Act 
(Public  Law  80-357)  [Aug.  4.  1947,  ch.  482,  set  out  as  a 
note  under  22  U.S.C.  287],  to  deny  any  individual's  ad- 
mission to  the  United  States  as  a  representative  to  the 
United  Nations  if  the  President  determines  that  such 
individual  has  been  f oimd  to  have  been  engaged  in  es- 
pionage activities  directed  against  the  United  States  or 
its  allies  and  may  pose  a  threat  to  United  States  na- 
tional security  interests. 

"(b)  Waiver.— The  President  may  waive  the  provi- 
sions of  subsection  (a)  if  the  President  determines,  and 
so  notifies  the  Congress,  that  such  a  waiver  is  in  the 
national  security  interests  of  the  United  States." 

§  1103.  Powers  and  duties 

ISee  main  edition  for  text  of  (a)  and  (b)] 

(c)  Statistical  information  system 

(1)  The  Commissioner,  in  consultation  with 
interested  academicians,  government  agencies, 
and  other  parties,  shall  provide  for  a  system  for 
collection  and  dissemination,  to  Congress  and 
the  public,  of  information  (not  in  individually 
identifiable  form)  useful  in  evaluating  the 
social,  economic,  environmental,  and  demo- 
graphic impact  of  immigration  laws. 

(2)  Such  information  shall  include  informa- 
tion on  the  alien  population  in  the  United 
States,  on  the  rates  of  naturalization  and  emi- 
gration of  resident  aliens,  on  aliens  who  have 
been  admitted,  paroled,  or  granted  asylum,  on 
nonimmigrants  in  the  United  States  (by  occu- 
pation, basis  for  admission,  and  duration  of 
stay),  on  aliens  who  have  been  excluded  or  de- 
ported from  the  United  States,  on  the  number 
of  applications  filed  and  granted  for  suspension 
of  deportation,  and  on  the  number  of  aliens  es- 
timated to  be  present  unlawfully  in  the  United 
States  in  each  fiscal  year. 

(3)  Such  system  shall  provide  for  the  collec- 
tion and  dissemination  of  such  information  not 
less  often  than  annually. 

(d)  Annual  report 

(1)  The  Commissioner  shall  submit  to  Con- 
gress annually  a  report  which  contains  a  sum- 
mary of  the  information  collected  under  sub- 
section (c)  of  this  section  and  an  analysis  of 
trends  in  immigration  and  naturalization. 


(2)  Each  annual  report  shall  include  informa- 
tion on  the  mmiber,  and  rate  of  denial  adminis- 
tratively, of  applications  for  naturalization,  for 
each  district  office  of  the  Service  and  by  na- 
tional origin  group. 

(As  amended  Nov.  29,   1990,  Pub.  L.  101-649. 
title  I,  §  142,  104  Stat.  5004.) 

Amendments 

1990— Subsecs.  (c),  (d).  Pub.  L.  101-649  added  sub- 
sees,  (c)  and  (d). 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-649  effective  Oct.  1, 
1991,  and  applicable  beginning  with  fiscal  year  1992, 
see  section  161(a)  of  Pub.  L.  101-649,  set  out  as  a  note 
under  section  1101  of  this  title. 

§  1105a.  Judicial  review  of  orders  of  deportation  and 
exclusion 

(a)  Exclusiveness  of  procedure 

The  procedure  prescribed  by,  and  all  the  pro- 
visions of  chapter  158  of  title  28,  shall  apply  to, 
and  shall  be  the  sole  and  exclusive  procedure 
for,  the  judicial  review  of  all  final  orders  of  de- 
portation, heretofore  or  hereafter  made  against 
aliens  within  the  United  States  pursuant  to  ad- 
ministrative proceedings  under  section  1252(b) 
of  this  title  or  comparable  provisions  of  any 
prior  Act,  except  that— 

(1)  Time  for  filing  petition 

a  petition  for  review  may  be  filed  not  later 
than  90  days  after  the  date  of  the  issuance  of 
the  final  deportation  order,  or,  in  the  case  of 
an  alien  convicted  of  an  aggravated  felony, 
not  later  than  30  days  after  the  issuance  of 
such  order; 

ISee  main  edition  for  text  ofi2)l 

(3)  Respondent;  service  of  petition;  stay  of  deporta- 
tion 

the  action  shall  be  brought  against  the  Im- 
migration and  Naturalization  Service,  as  re- 
spondent. Service  of  the  petition  to  review 
shall  be  made  upon  the  Attorney  General  of 
the  United  States  and  upon  the  official  of  the 
Immigration  and  Naturalization  Service  in 
charge  of  the  Service  district  in  which  the 
office  of  the  clerk  of  the  court  is  located.  The 
service  of  the  petition  for  review  upon  such 
official  of  the  Service  shall  stay  the  deporta- 
tion of  the  alien  pending  determination  of 
the  petition  by  the  court,  unless  the  court 
otherwise  directs  or  imless  the  alien  is  con- 
victed of  an  aggravated  felony,  in  which  case 
the  Service  shall  not  stay  the  deportation  of 
the  alien  pending  determination  of  the  peti- 
tion of  the  court  unless  the  court  otherwise 
directs; 

ISee  main  edition  for  text  ofi4)  and  (5)1 
(6)  Consolidation 

whenever  a  petitioner  seeks  review  of  an 
order  under  this  section,  any  review  sought 
with  respect  to  a  motion  to  reopen  or  recon- 
sider such  an  order  shall  be  consolidated  with 
the  review  of  the  order; 
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(7)  Challensre  of  validity  of  deportation  order  in 
criminal  proceeding;  motion  for  judicial  review 
before  trial;  hearing  de  novo  on  nationality 
claim;  determination  of  motion;  dismissal  of  in- 
dictment upon  invalidity  of  order;  appeal 

if  the  validity  of  a  deportation  order  has 
not  been  judicially  determined,  its  validity 
may  be  challenged  in  a  criminal  proceeding 
against  the  alien  for  violation  of  subsection 
(d)  or  (e)  of  section  1252  of  this  title  only  by 
separate  motion  for  judicial  review  before 
trial.  Such  motion  shall  be  determined  by  the 
court  without  a  jury  and  before  the  trial  of 
the  general  issue.  Whenever  a  claim  to  United 
States  nationality  is  made  in  such  motion, 
and  in  the  opinion  of  the  court,  a  genuine 
issue  of  material  fact  as  to  the  alien's  nation- 
ality is  presented,  the  court  shall  accord  him 
a  hearing  de  novo  on  the  nationality  claim 
and  determine  that  issue  as  if  proceedings 
had  been  initiated  imder  the  provisions  of 
section  2201  of  title  28.  Any  such  alien  shall 
not  be  entitled  to  have  such  issue  determined 
under  section  1503(a)  of  this  title  or  other- 
wise. If  no  such  hearing  de  novo  as  to  nation- 
ality is  conducted,  the  determination  shall  be 
made  solely  upon  the  administrative  record 
upon  which  the  deportation  order  is  based 
and  the  Attorney  General's  findings  of  fact,  if 
supported  by  reasonable,  substantial  and  pro- 
bative evidence  on  the  record  considered  as  a 
whole,  shall  be  conclusive.  If  the  deportation 
order  is  held  invalid,  the  court  shall  dismiss 
the  indictment  and  the  United  States  shall 
have  the  right  to  appeal  to  the  court  of  ap- 
peals within  thirty  days.  The  procedure  on 
such  appeals  shall  be  as  provided  in  the  Fed- 
eral rules  of  criminal  procedure.  No  petition 
for  review  under  this  section  may  be  filed  by 
any  alien  during  the  pendency  of  a  criminal 
proceeding  against  such  alien  for  violation  of 
subsection  (d)  or  (e)  of  section  1252  of  this 
title; 

(8)  Deferment  of  deportation;  compliance  of  alien 
with  other  provisions  of  law;  detention  or 
taking  into  custody  of  alien 

nothing  in  this  section  shall  be  construed  to 
require  the  Attorney  General  to  defer  depor- 
tation of  an  alien  after  the  issuance  of  a  de- 
portation order  because  of  the  right  of  judi- 
cial review  of  the  order  granted  by  this  sec- 
tion, or  to  relieve  any  alien  from  compliance 
with  subsections  (d)  and  (e)  of  section  1252  of 
this  title.  Nothing  contained  in  this  section 
shall  be  construed  to  preclude  the  Attorney 
General  from  detaining  or  continuing  to 
detain  an  alien  or  from  taking  him  into  custo- 
dy pursuant  to  subsection  (c)  of  section  1252 
of  this  title  at  any  time  after  the  issuance  of  a 
deportation  order; 

(9)  Typewritten  record  and  briefs 

it  shall  not  be  necessary  to  print  the  record 
or  any  part  thereof,  or  the  briefs,  and  the 
court  shall  review  the  proceedings  on  a  type- 
written record  and  on  typewritten  briefs;  and 

(10)  Habeas  corpus 

any  alien  held  in  custody  pursuant  to  an 
order  of  deportation  may  obtain  judicial 
review  thereof  by  habeas  corpus  proceedings. 


CiSee  main  edition  for  text  ofib)  and  (c)] 

(As  amended  Nov.  29.  1990,  Pub.  L.  101-649, 
title  V,  |§  502(a),  513(a).  545(b),  104  Stat.  5048, 
5052,  5065;  Dec.  12.  1991,  Pub.  L.  102-232,  title 
III,  §  306(a)(2),  105  Stat.  1751.) 

References  in  Text 

The  Federal  rules  of  criminal  procedure,  referred  to 
in  subsec.  (a)(7),  are  set  out  in  the  Appendix  to  Title 
18,  Crimes  and  Criminal  Procedure. 

AMENDlylENTS 

1991— Subsec.  (a)(1).  Pub.  L.  102-232  made  technical 
correction  to  directory  language  of  Pub.  L.  101-649, 
§  502(a).  See  1990  Amendment  note  below. 

1990— Subsec.  (a)(1).  Pub.  L.  101-649,  §  545(b)(1). 
substituted  "90  days"  for  "6  months". 

Pub.  L.  101-649.  §  502(a),  as  amended  by  Pub.  L. 
102-232.  substituted  "30  days"  for  "60  days". 

Subsec.  (a)(3).  Pub.  L.  101-649.  §  513(a).  inserted 
before  semicolon  at  end  "or  unless  the  alien  is  convict- 
ed of  an  aggravated  felony,  in  which  case  the  Service 
shall  not  stay  the  deportation  of  the  alien  pending  de- 
termination of  the  petition  of  the  court  unless  the 
court  otherwise  directs". 

Subsec.  (a)(8)  to  (10).  Pub.  L.  101-649.  §  545(b)(2). 
(3),  added  par.  (6)  and  redesignated  former  pars.  (6)  to 
(9)  as  (7)  to  (10).  respectively. 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990, 
Pub.  L.  101-649.  see  section  310(1)  of  Pub,  L.  102-232. 
set  out  as  a  note  imder  section  1101  of  this  title. 

Effective  Date  of  1990  Amendb«ent 

Section  502(b)  of  Pub.  L.  101-649  provided  that: 
"The  amendment  made  by  subsection  (a)  [amending 
this  section]  shall  apply  to  final  deportation  orders 
issued  on  or  after  January  1. 1991." 

Section  513(b)  of  Pub.  L.  101-649,  as  amended  by 
Pub.  L.  102-232.  title  III.  §  306(a)(ll),  Dec.  12.  1991. 
106  Stat.  1761,  provided  that:  "The  amendment  made 
by  subsection  (a)  [amending  this  section]  shall  apply 
to  petitions  for  review  filed  more  than  60  days  after 
the  date  of  the  enactment  of  this  Act  [Nov.  29.  19903 
and  shall  apply  to  convictions  entered  before,  on.  or 
after  such  date." 

Amendment  by  section  545(b)  of  Pub,  L.  101-649  ap- 
plicable to  final  orders  of  deportation  entered  on  or 
after  Jan.  1,  1991.  see  section  545(g)(4)  of  Pub.  L. 
101-649.  set  out  as  a  note  under  section  1252b  of  this 
title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1160,  1252b. 
1255a  of  this  title. 

SUBCHAPTER  II-IMMIGRATION 

Part  I— Selection  System 

§  1151.  Worldwide  level  of  immigration 

(a)  In  general 

Exclusive  of  aliens  described  in  subsection  (b) 
of  this  section,  aliens  bom  in  a  foreign  state  or 
dependent  area  who  may  be  issued  immigrant 
visas  or  who  may  otherwise  acquire  the  status 
of  an  alien  lawfully  admitted  to  the  United 
States  for  permanent  residence  are  limited  to— 
(1)  family-sponsored  immigrants  described 
in  section  1153(a)  of  this  title  (or  who  are  ad- 
mitted imder  section  1181(a)  of  this  title  on 
the  basis  of  a  prior  issuance  of  a  visa  to  their 
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accompanying  parent  under  section  1153(a)  of 
this  title)  in  a  number  not  to  exceed  in  any 
fiscal  year  the  number  specified  in  subsection 
(c)  of  this  section  for  that  year,  and  not  to 
exceed  in  any  of  the  first  3  quarters  of  any 
fiscal  year  27  percent  of  the  worldwide  level 
under  such  subsection  for  all  of  such  fiscal 
year; 

(2)  emplosmaent-based  immigrants  described 
in  section  1153(b)  of  this  title  (or  who  are  ad- 
mitted under  section  1181(a)  of  this  title  on 
the  basis  of  a  prior  issuance  of  a  visa  to  their 
accompanying  parent  under  section  1153(b) 
of  this  title),  in  a  number  not  to  exceed  in 
any  fiscal  year  the  number  specified  in  sub- 
section (d)  of  this  section  for  that  year,  and 
not  to  exceed  in  any  of  the  first  3  quarters  of 
any  fiscal  year  27  percent  of  the  worldwide 
level  under  such  subsection  for  all  of  such 
fiscal  year;  and 

(3)  for  fiscal  years  beginning  with  fiscal 
year  1995,  diversity  inunigrants  described  in 
section  1153(c)  of  this  title  (or  who  are  admit- 
ted under  section  1181(a)  of  this  title  on  the 
basis  of  a  prior  issuance  of  a  visa  to  their  ac- 
companying parent  under  section  1153(c)  of 
this  title)  in  a  number  not  to  exceed  in  any 
fiscal  year  the  number  specified  in  subsection 
(e)  of  this  section  for  that  year,  and  not  to 
exceed  in  any  of  the  first  3  quarters  of  any 
fiscal  year  27  percent  of  the  worldwide  level 
under  such  subsection  for  all  of  such  fiscal 
year. 

(b)  Aliens  not  subject  to  direct  numerical  limitations 

Aliens  described  in  this  subsection,  who  are 
not  subject  to  the  worldwide  levels  or  numeri- 
cal limitations  of  subsection  (a)  of  this  section, 
are  as  follows: 

(1)(A)  Special  immigrants  described  in  sub- 
paragraph (A)  or  (B)  of  section  1101(a)(27)  of 
this  title. 

(B)  Aliens  who  are  admitted  under  section 
1157  of  this  title  or  whose  status  is  adjusted 
under  section  1159  of  this  title. 

(C)  Aliens  whose  status  is  adjusted  to  per- 
manent residence  under  section  1160,  1161,  or 
1255a  of  this  title. 

(D)  Aliens  whose  deportation  is  suspended 
under  section  1254(a)  of  this  title. 

(E)  Aliens  provided  permanent  resident 
status  under  section  1259  of  this  title. 

(2)(A)(i)  Immediate  RELATivES.—Por  pur- 
poses of  this  subsection,  the  term  ^'immediate 
relatives*'  means  the  children,  spouses,  and 
parents  of  a  citizen  of  the  United  States, 
except  that,  in  the  case  of  parents,  such  citi- 
zens shall  be  at  least  21  years  of  age.  In  the 
case  of  an  alien  who  was  the  spouse  of  a  citi- 
zen of  the  United  States  for  at  least  2  years  at 
the  time  of  the  citizen's  death  and  was  not  le- 
gally separated  from  the  citizen  at  the  time  of 
the  citizen's  death,  the  alien  shall  be  consid- 
ered, for  purposes  of  this  subsection,  to 
remain  an  immediate  relative  after  the  date 
of  the  citizen's  death  but  only  if  the  spouse 
files  a  petition  under  section  1154(a)(1)(A)  of 
this  title  within  2  years  after  such  date  and 
only  until  the  date  the  spouse  remarries. 

(ii)  Aliens  admitted  under  section  1181(a)  of 
this  title  on  the  basis  of  a  prior  issuance  of  a 


visa  to  their  accompanying  parent  who  is 
such  an  immediate  relative. 

(B)  Aliens  bom  to  an  alien  lawfully  admit- 
ted for  permanent  residence  during  a  tempo- 
rary visit  abroad. 

(c)  Worldwide  level  of  family-sponsored  immigrants 

(1)(A)  The  worldwide  level  of  family-spon- 
sored immigrants  under  this  subsection  for  a 
fiscal  year  is,  subject  to  subparagraph  (B), 
equal  to— 

(i)  480,000,  minus 

(ii)  the  nimiber  computed  under  paragraph 
(2),  plus 

(iii)  the  number  (if  any)  computed  under 
paragraph  (3). 

(B)(i)  For  each  of  fiscal  years  1992,  1993,  and 
1994,  465,000  shall  be  substituted  for  480,000  in 
subparagraph  (A)(i). 

(ii)  In  no  case  shall  the  number  computed 
under  subparagraph  (A)  be  less  than  226,000. 

(2)  The  number  computed  under  this  para- 
graph for  a  fiscal  year  is  the  sum  of  the  number 
of  aliens  described  in  subparagraphs  (A)  and 
(B)  of  subsection  (b)(2)  of  this  section  who  were 
issued  immigrant  visas  or  who  otherwise  ac- 
quired the  status  of  aliens  lawfully  admitted  to 
the  United  States  for  permanent  residence  in 
the  previous  fiscal  year. 

(3)(A)  The  number  computed  under  this  para- 
graph for  fiscal  year  1992  is  zero. 

(B)  The  number  computed  under  this  para- 
graph for  fiscal  year  1993  is  the  difference  (if 
any)  between  the  worldwide  level  established 
imder  paragraph  (1)  for  the  previous  fiscal  year 
and  the  number  of  visas  issued  imder  section 
1153(a)  of  this  title  during  that  fiscal  year. 

(C)  The  number  computed  under  this  para- 
graph for  a  subsequent  fiscal  year  is  the  differ- 
ence (if  any)  between  the  maximum  number  of 
visas  which  may  be  issued  under  section  1153(b) 
of  this  title  (relating  to  employment-based  im- 
migrants) during  the  previous  fiscal  year  and 
the  number  of  visas  issued  under  that  section 
during  that  year. 

(d)  Worldwide  level  of  employment-based  immigrants 

(1)  The  worldwide  level  of  employment-based 
immigrants  under  this  subsection  for  a  fiscal 
year  is  equal  to— 

(A)  140,000,  plus 

(B)  the  number  computed  under  paragraph 
(2). 

(2)(A)  The  number  computed  under  this  para- 
graph for  fiscal  year  1992  is  zero. 

(B)  The  munber  computed  under  this  para- 
graph for  fiscal  year  1993  is  the  difference  (if 
any)  between  the  worldwide  level  established 
under  paragraph  (1)  for  the  previous  fiscal  year 
and  the  number  of  visas  issued  under  section 
1153(b)  of  this  title  during  that  fiscal  year. 

(C)  The  number  computed  under  this  para- 
graph for  a  subsequent  fiscal  year  is  the  differ- 
ence (if  any)  between  the  maximum  number  of 
visas  which  may  be  issued  under  section  1153(a) 
of  this  title  (relating  to  family-sponsored  immi- 
grants) during  the  previous  fiscal  year  and  the 
number  of  visas  issued  under  that  section 
during  that  year. 
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(e)  Worldwide  level  of  diversity  immigrants 

The  worldwide  level  of  diversity  immigrants 
is  equal  to  55,000  for  each  fiscal  year. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  I,  §  101(a),  104  Stat.  4980;  Dec.  12,  1991, 
Pub.  L.  102-232,  title  III,  1302(a)(1),  105  Stat. 
1742.) 

Amendments 

1991— Subsec.  (c)(3).  Pub.  L.  102-232,  §  302(a)(1)(A). 
added  subpars.  (A)  and  (B),  designated  existing  text  as 
subpar.  (C),  and  in  subpar.  (C)  substituted  ''The 
number  computed  under  this  paragraph  for  a  subse- 
quent fiscal  year"  for  "The  number  computed  under 
this  paragraph  for  a  fiscal  year*'. 

Subsec.  (d)(2).  Pub.  L.  102-232,  §  302(a)(1)(B),  added 
subpars.  (A)  and  (B),  designated  existing  text  as 
subpar.  (C),  and  in  subpar.  (C)  substituted  "The 
number  computed  under  this  paragraph  for  a  subse- 
quent fiscal  year"  for  "The  nimiber  computed  under 
this  paragraph  for  a  fiscal  year". 

1990— Pub.  L.  101-649  amended  section  generally, 
substituting  provisions  setting  forth  general  and 
worldwide  levels  for  family-sponsored,  employment- 
based,  and  diversity  immigrants,  for  provisions  setting 
forth  numerical  limitations  on  total  lawful  admissions 
without  breakdown  as  to  type. 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990, 
Pub.  L.  101-649.  see  section  310(1)  of  Pub.  L.  102-232. 
set  out  as  a  note  under  section  1101  of  this  title. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-649  effective  Oct.  1, 
1991.  and  applicable  beginning  with  fiscal  year  1992. 
see  section  161(a)  of  Pub.  L.  101-649.  set  out  as  a  note 
under  section  1101  of  this  title. 

Transition  Relating  to  Death  of  Citizen  Spouse 

Section  101(c)  of  Pub.  L.  101-649.  as  added  by  Pub. 
L.  102-232.  title  III.  §  302(a)(2).  Dec.  12,  1991.  105  Stat. 
1742.  provided  that:  "In  applying  the  second  sentence 
of  section  201(b)(2)(A)(i)  of  the  Immigration  and  Na- 
tionality Act  C8  U.S.C.  1151(b)(2)(A)(i)]  (as  amended 
by  subsection  (a))  in  the  case  of  a  [sic]  alien  whose  cit- 
izen spouse  died  before  the  date  of  the  enactment  of 
this  Act  [Nov.  29,  1990].  notwithstanding  the  deadline 
specified  in  such  sentence  the  alien  spouse  may  file 
the  classification  petition  referred  to  in  such  sentence 
within  2  years  after  the  date  of  the  enactment  of  this 
Act." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1101.  1152, 
1153.  1154.  1160.  1186a.  1202.  1255.  1255a  of  this  title. 

§1152.  Numerical  limitations  on  individual  foreign 
states 

(a)  Per  country  level 

(1)  Nondiscrimination 

Except  as  specifically  provided  in  para- 
graph (2)  and  in  sections  1101(a)(27), 
1151(b)(2)(A)(i),  and  1153  of  this  title,  no 
person  shall  receive  any  preference  or  priori- 
ty or  be  discriminated  against  in  the  issuance 
of  an  immigrant  visa  because  of  the  person's 
race,  sex,  nationality,  place  of  birth,  or  place 
of  residence. 

(2)  Per  country  levels  for  family-sponsored  and  em- 

ployment-based immigrants 
Subject  to  paragraphs  (3)  and  (4),  the  total 
number  of  immigrant  visas  made  available  to 


natives  of  any  single  foreign  state  or  depend- 
ent area  under  subsections  (a)  and  (b)  of  sec- 
tion 1153  of  this  title  in  any  fiscal  year  may 
not  exceed  7  percent  (in  the  case  of  a  single 
foreign  state)  or  2  percent  (in  the  case  of  a 
dependent  area)  of  the  total  number  of  such 
visas  made  available  under  such  subsections 
in  that  fiscal  year. 

(3)  Exception  if  additional  visas  available 

If  because  of  the  application  of  paragraph 
(2)  with  respect  to  one  or  more  foreign  states 
or  dependent  areas,  the  total  number  of  visas 
available  under  both  subsections  (a)  and  (b) 
of  section  1153  of  this  title  for  a  calendar 
quarter  exceeds  the  number  of  qualified  im- 
migrants who  otherwise  may  be  issued  such  a 
visa,  paragraph  (2)  shall  not  apply  to  visas 
made  available  to  such  states  or  areas  during 
the  remainder  of  such  calendar  quarter. 

(4)  Special  rules  for  spouses  and  children  of  lawful 

permanent  resident  aliens 

(A)  75  percent  of  2nd  preference  set-aside  for 
spouses  and  children  not  subject  to  per  coun- 
try limitation 

(i)  In  general 

Of  the  visa  nimibers  made  available 
under  section  1153(a)  of  this  title  to  immi- 
grants described  in  section  1153(a)(2)(A) 
of  this  title  in  any  fiscal  year,  75  percent 
of  the  2-A  floor  (as  defined  in  clause  (ii)) 
shall  be  issued  without  regard  to  the  nu- 
merical limitation  under  paragraph  (2). 

(ii)  "2-A  floor"  deflned 

In  this  paragraph,  the  term  "2-A  floor" 
means,  for  a  fiscal  year,  77  percent  of  the 
total  number  of  visas  made  available 
under  section  1153(a)  of  this  title  to  immi- 
grants described  in  section  1153(a)(2)  of 
this  title  in  the  fiscal  year. 

(B)  Treatment  of  remaining  25  percent  for  coun- 
tries subject  to  subsection  (e) 

(i)  In  general 

Of  the  visa  numbers  made  available 
under  section  1153(a)  of  this  title  to  immi- 
grants described  in  section  1153(a)(2)(A) 
of  this  title  in  any  fiscal  year,  the  remain- 
ing 25  percent  of  the  2-A  floor  shall  be 
available  in  the  case  of  a  state  or  area 
that  is  subject  to  subsection  (e)  of  this 
section  only  to  the  extent  that  the  total 
number  of  visas  issued  in  accordance  with 
subparagraph  (A)  to  natives  of  the  foreign 
state  or  area  is  less  than  the  subsection 
(e)  ceiling  (as  defined  in  clause  (ii)). 

(ii)  "Subsection  (e)  celling"  deflned 

In  clause  (i),  the  term  "subsection  (e) 
ceUing"  means,  for  a  foreign  state  or  de- 
pendent area,  77  percent  of  the  maximum 
number  of  visas  that  may  be  made  avail- 
able imder  section  1153(a)  of  this  title  to 
immigrants  who  are  natives  of  the  state 
or  area  under  section  1153(a)(2)  of  this 
title  consistent  with  subsection  (e)  of  this 
section. 
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(C)  Treatment  of  unmarried  sons  and  daughters 
in  countries  subject  to  subsection  (e) 

In  the  case  of  a  foreign  state  or  depend- 
ent area  to  which  subsection  (e)  of  this  sec- 
tion applies,  the  number  of  immigrant  visas 
that  may  be  made  available  to  natives  of 
the      state      or      area      under      section 
1153(a)(2)(B)  of  this  title  may  not  exceed— 
(i)  23  percent  of  the  maximiun  number 
of  visas  that  may  be  made  available  under 
section  1153(a)  of  this  title  to  immigrants 
of  the  state  or  area  described  in  section 
1153(a)(2)  of  this  title  consistent  with  sub- 
section (e)  of  this  section,  or 

(ii)  the  number  (if  any)  by  which  the 
maximum  number  of  visas  that  may  be 
made  available  under  section  1153(a)  of 
this  title  to  immigrants  of  the  state  or 
area  described  in  section  1153(a)(2)  of  this 
title  consistent  with  subsection  (e)  of  this 
section  exceeds  the  number  of  visas  issued 
under  section  1153(a)(2)(A)  of  this  title, 

whichever  is  greater. 

(D)  Limiting  pass  down  for  certain  countries  sub- 
ject to  subsection  (e) 

In  the  case  of  a  foreign  state  or  depend- 
ent area  to  which  subsection  (e)  of  this  sec- 
tion applies,  if  the  total  number  of  visas 
issued  under  section  1153(a)(2)  of  this  title 
exceeds  the  maximum  number  of  visas  that 
may  be  made  available  to  immigrants  of  the 
state  or  area  under  section  1153(a)(2)  of 
this  title  consistent  with  subsection  (e)  of 
this  section  (determined  without  regard  to 
this  paragraph),  in  applying  paragraphs  (3) 
and  (4)  of  section  1153(a)  of  this  title  xmder 
subsection  (e)(2)  of  this  section  all  visas 
shall  be  deemed  to  have  been  required  for 
the  classes  specified  in  paragraphs  (1)  and 
(2)  of  such  section. 
(b)  Rules  for  chargeability 

Each  independent  country,  self-governing  do- 
minion, mandated  territory,  and  territory 
under  the  international  trusteeship  system  of 
the  United  Nations,  other  than  the  United 
States  and  its  outlying  possessions,  shall  be 
treated  as  a  separate  foreign  state  for  the  pur- 
poses of  a  numerical  level  established  under 
subsection  (a)(2)  of  this  section  when  approved 
by  the  Secretary  of  State.  All  other  inhabited 
lands  shall  be  attributed  to  a  foreign  state  spec- 
ified by  the  Secretary  of  State.  For  the  pur- 
poses of  this  chapter  the  foreign  state  to  which 
an  immigrant  is  chargeable  shall  be  determined 
by  birth  within  such  foreign  state  except  that 
(1)  an  alien  child,  when  accompanied  by  or  fol- 
lowing to  join  his  alien  parent  or  parents,  may 
be  charged  to  the  foreign  state  of  either  parent 
if  such  parent  has  received  or  would  be  quali- 
fied for  an  immigrant  visa,  if  necessary  to  pre- 
vent the  separation  of  the  child  from  the 
parent  or  parents,  and  if  immigration  charged 
to  the  foreign  state  to  which  such  parent  has 
been  or  would  be  chargeable  has  not  reached  a 
numerical  level  established  under  subsection 
(a)(2)  of  this  section  for  that  fiscal  year;  (2)  if 
an  alien  is  chargeable  to  a  different  foreign 
state  from  that  of  his  spouse,  the  foreign  state 
to  which  such  alien  is  chargeable  may,  if  neces- 


sary to  prevent  the  separation  of  husband  and 
wife,  be  determined  by  the  foreign  state  of  the 
spouse  he  is  accompanying  or  following  to  join, 
if  such  spouse  has  received  or  would  be  quali- 
fied for  an  immigrant  visa  and  if  immigration 
charged  to  the  foreign  state  to  which  such 
spouse  has  been  or  would  be  chargeable  has  not 
reached  a  numerical  level  established  under 
subsection  (a)(2)  of  this  section  for  that  fiscal 
year;  (3)  an  alien  bom  in  the  United  States 
shall  be  considered  as  having  been  bom  in  the 
country  of  which  he  is  a  citizen  or  subject,  or,  if 
he  is  not  a  citizen  or  subject  of  any  country,  in 
the  last  foreign  coimtry  in  which  he  had  his 
residence  as  determined  by  the  consular  officer; 
and  (4)  an  alien  bom  within  any  foreign  state 
in  which  neither  of  his  parents  was  bom  and  in 
which  neither  of  his  parents  had  a  residence  at 
the  time  of  such  alien's  birth  may  be  charged 
to  the  foreign  state  of  either  parent. 

(c)  Chargeability  for  dependent  areas 

Any  immigrant  bom  in  a  colony  or  other 
component  or  dependent  area  of  a  foreign  state 
overseas  from  the  foreign  state,  other  than  an 
alien  described  in  section  1151(b)  of  this  title, 
shall  be  chargeable  for  the  purpose  of  the  limi- 
tation set  forth  in  subsection  (a)  of  this  section, 
to  the  foreign  state. 

(d)  Changes  in  territory 

In  the  case  of  any  change  in  the  territorial 
limits  of  foreign  states,  the  Secretary  of  State 
shall,  upon  recognition  of  such  change  issue  ap- 
propriate instructions  to  all  diplomatic  and  con- 
sular offices. 

(e)  Special  rules  for  countries  at  ceiling 

If  it  is  determined  that  the  total  number  of 
immigrant  visas  made  available  under  subsec- 
tions (a)  and  (b)  of  section  1153  of  this  title  to 
natives  of  any  single  foreign  state  or  dependent 
area  will  exceed  the  numerical  limitation  speci- 
fied in  subsection  (a)(2)  of  this  section  in  any 
fiscal  year,  in  determining  the  allotment  of  im- 
migrant visa  nimibers  to  natives  imder  subsec- 
tions (a)  and  (b)  of  section  1153  of  this  title, 
visa  nxmibers  with  respect  to  natives  of  that 
state  or  area  shall  be  allocated  (to  the  extent 
practicable  and  otherwise  consistent  with  this 
section  and  section  1153  of  this  title)  in  a 
manner  so  that— 

(1)  the  ratio  of  the  visa  numbers  made 
available  under  section  1153(a)  of  this  title  to 
the  visa  numbers  made  available  under  sec- 
tion 1153(b)  of  this  title  is  equal  to  the  ratio 
of  the  worldwide  level  of  immigration  under 
section  1151(c)  of  this  title  to  such  level 
under  section  1151(d)  of  this  title; 

(2)  except  as  provided  in  subsection  (a)(4)  of 
this  section,  the  proportion  of  the  visa  num- 
bers made  available  under  each  of  paragraphs 
(1)  through  (4)  of  section  1153(a)  of  this  title 
is  equal  to  the  ratio  of  the  total  number  of 
visas  made  available  imder  the  respective 
paragraph  to  the  total  niunber  of  visas  made 
available  under  section  1153(a)  of  this  title, 
and 

(3)  the  proportion  of  the  visa  numbers 
made  available  under  each  of  paragraphs  (1) 
through  (5)  of  section  1153(b)  of  this  title  is 
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equal  to  the  ratio  of  the  total  number  of  visas 
made  available  imder  the  respective  para- 
graph to  the  total  number  of  visas  made 
available  under  section  1153(b)  of  this  title. 

Nothing  in  this  subsection  shall  be  construed  as 
limiting  the  number  of  visas  that  may  be  issued 
to  natives  of  a  foreign  state  or  dependent  area 
imder  section  1153(a)  or  1153(b)  of  this  title  if 
there  is  insufficient  demand  for  visas  for  such 
natives  imder  section  1153(b)  or  1153(a)  of  this 
title,  respectively,  or  as  limiting  the  number  of 
visas  that  may  be  issued  under  section 
1153(a)(2)(A)  of  this  title  pursuant  to  subsec- 
tion (a)(4)(A)  of  this  section. 

(As  amended  Nov.  29,  1990.  Pub.  L.  101-649, 
title  I,  i  102,  104  Stat.  4982;  Dec.  12,  1991,  Pub. 
L.  102-232,  title  III,  1302(a)(3),  105  Stat.  1742.) 

Absendments 

1991--Subsec.  (a)(4)(A).  Pub.  L.  102-232  struck  out 
"minimum"  before  "2nd  preference  set-aside"  in  head- 
ing. 

1990— Subsec.  (a).  Pub.  L.  101-649,  §  102(1),  amended 
subsec.  (a)  generally.  Prior  to  amendment,  subsec.  (a) 
read  as  follows:  "No  person  shall  receive  any  prefer- 
ence or  priority  or  be  discriminated  against  in  the  issu- 
ance of  an  immigrant  visa  because  of  his  race,  sex,  na- 
tionality, place  of  birth,  or  place  of  residence,  except 
as  specifically  provided  in  sections  1101(a)(27), 
1151(b),  and  1153  of  this  title:  Provided,  That  the  total 
niunber  at  immigrant  visas  made  available  to  natives 
of  any  single  foreign  state  under  paragraphs  (1) 
through  (7)  of  section  1153(a)  of  this  title  shall  not 
exceed  20,000  in  any  fiscal  year:  And  provided  further. 
That  to  the  extent  that  in  a  particular  fiscal  year  the 
number  of  such  natives  who  are  issued  immigrant 
visas  or  who  may  otherwise  acquire  the  status  of 
aliens  lawfully  admitted  for  permanent  residence  and 
who  are  subject  to  the  numerical  limitations  of  this 
section,  together  with  the  aliens  from  the  same  for- 
eign state  who  adjust  their  status  to  aliens  lawfully 
admitted  for  permanent  residence  pursuant  to  sub- 
paragraph (H)  of  section  1101(a)(27)  of  this  title  or 
section  19  of  the  Immigration  and  Nationality  Amend- 
ments Act  of  1981,  exceed  the  numerical  limitation  in 
effect  for  such  year  pursuant  to  this  section,  the  Sec- 
retary of  State  shall  reduce  to  such  extent  the  nimieri- 
cal  limitation  in  effect  for  the  natives  of  the  same  for- 
eign state  pursuant  to  this  section  for  the  following 
fiscal  year." 

Subsec.  (b).  Pub.  L.  101-649,  §  102(2).  inserted  head- 
ing and  substituted  reference  to  numerical  level  estab- 
lished under  subsec.  (a)(2)  of  this  section  for  reference 
to  numerical  limitation  set  forth  in  proviso  to  subsec. 
(a)  of  this  section,  wherever  appearing. 

Subsec.  (c).  Pub.  L.  101-649,  §  102(3),  inserted  head- 
ing and  substituted  "an  alien  described  in  section 
1151(b)  of  this  title"  for  "a  special  immigrant,  as  de- 
fined in  section  1101(a)(27)  of  this  title,  or  an  immedi- 
ate relative  of  a  United  States  citizen,  as  defined  in 
section  1151(b)  of  this  title"  and  struck  out  ",  and  the 
number  of  inmiigrant  visas  available  to  each  such 
colony  or  other  component  or  dependent  area  shall 
not  exceed  5,000  in  any  one  fiscal  year"  after  "to  the 
foreign  state". 

Subsec.  (d).  Pub.  L.  101-649,  §  102(4),  inserted  head- 
ing. 

Subsec.  (e).  Pub.  L.  101-649,  §  102(5).  amended 
subsec.  (e)  generally,  substituting  provisions  relating 
to  special  rules  for  countries  at  ceiling  for  provisions 
relating  to  availability  and  allocation  of  additional 
visas. 

Effective  Date  of  1991  AMSNDBfENT 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990, 


Pub.  L.  101-649,  see  section  310(1)  of  Pub.  L.  102-232, 
set  out  as  a  note  under  section  1101  of  this  title. 

Effective  Date  of  1990  Amendisent 

Amendment  by  Pub.  L.  101-649  effective  Oct.  1, 
1991,  and  applicable  beginning  with  fiscal  year  1992, 
see  section  161(a)  of  Pub.  L.  101-649,  set  out  as  a  note 
under  section  1101  of  this  title. 

Effective  Date  of  1988  AMENDBfENT 

Amendment  by  section  8(c)  of  Pub.  L.  100-525  effec- 
tive as  if  included  in  the  enactment  of  the  Immigra- 
tion and  Nationality  Act  Amendments  of  1986,  Pub.  L. 
99-653,  see  section  309(bK15)  of  Pub.  L.  102-232,  set 
out  as  an  Effective  and  Termination  Dates  of  1988 
Amendments  note  under  section  1101  of  this  title. 

Treatment  of  Hong  Kong  Under  Per  Country 
Levels 

Section  103  of  Pub.  L.  101-649  provided  that:  "The 
approval  referred  to  in  the  first  sentence  of  section 
202(b)  of  the  Immigration  and  Nationality  Act  [8 
U.S.C.  1152(b)]  shall  be  considered  to  have  been  grant- 
ed, effective  beginning  with  fiscal  year  1991,  with  re- 
spect to  Hong  Kong  as  a  separate  foreign  state,  and 
not  as  a  colony  or  other  component  or  dependent  area 
of  another  foreign  state,  except  that  the  total  number 
of  immigrant  visas  made  available  to  natives  of  Hong 
Kong  under  subsections  (a)  and  (b)  of  section  203  of 
such  Act  [8  U.S.C.  1153(a).  (b)]  in  each  of  fiscal  years 
1991, 1992,  and  1993  may  not  exceed  10,000." 

[Section  103  of  Pub.  L.  101-649  effective  Nov.  29. 
1990.  and  (imless  otherwise  provided)  applicable  to 
fiscal  year  1991.  see  section  161(b)  of  Pub.  L.  101-649. 
set  out  as  an  Effective  Date  of  1990  Amendment  note 
under  section  1101  of  this  title.] 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1153,  1160, 
1255. 1255a,  1255b  of  this  title;  title  22  section  3303. 

§  1153.  Allocation  of  immigrant  visas 

(a)  Preference  allocation  for  family-sponsored  immi- 
grants 

Aliens  subject  to  the  worldwide  level  specified 
in  section  1151(c)  of  this  title  for  family-spon- 
sored immigrants  shall  be  allotted  visas  as  fol- 
lows: 

(1)  Unmarried  sons  and  daughters  of  citizens 

Qualified  immigrants  who  are  the  unmar- 
ried sons  or  daughters  of  citizens  of  the 
United  States  shall  be  allocated  visas  in  a 
number  not  to  exceed  23,400,  plus  any  visas 
not  required  for  the  class  specified  in  para- 
graph (4). 

(2)  Spouses  and  unmarried  sons  and  unmarried 
daughters  of  permanent  resident  aliens 

Qualified  immigrants— 

(A)  who  are  the  spouses  or  children  of  an 
alien  lawfully  admitted  for  permanent  resi- 
dence, or 

(B)  who  are  the  unmarried  sons  or  unmar- 
ried daughters  (but  are  not  the  children)  of 
an  alien  lawfully  admitted  for  permanent 
residence, 

shall  be  allocated  visas  in  a  number  not  to 
exceed  114,200,  plus  the  number  (if  any)  by 
which  such  worldwide  level  exceeds  226,000, 
plus  any  visas  not  required  for  the  class  speci- 
fied in  paragraph  (1);  except  that  not  less 
than  77  percent  of  such  visa  numbers  shall  be 
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allocated  to  aliens  described  in  subparagraph 
(A). 

(3)  Married  sons  and  married  daughters  of  citizens 

Qualified  immigrants  who  are  the  married 
sons  or  married  daughters  of  citizens  of  the 
United  States  shall  be  allocated  visas  in  a 
number  not  to  exceed  23,400,  plus  any  visas 
not  required  for  the  classes  specified  in  para- 
graphs (1)  and  (2). 

(4)  Brothers  and  sisters  of  citizens 

Qualified  immigrants  who  are  the  brothers 
or  sisters  of  citizens  of  the  United  States,  if 
such  citizens  are  at  least  21  years  of  age,  shall 
be  allocated  visas  in  a  number  not  to  exceed 
65,000,  plus  any  visas  not  required  for  the 
classes  specified  in  paragraphs  (1)  through 
(3). 
(b)  Preference  allocation  for  employment-based  im- 
migrants 

Aliens  subject  to  the  worldwide  level  specified 
in  section  1151(d)  of  this  title  for  emplosmaent- 
based  immigrants  in  a  fiscal  year  shall  be  allot- 
ted visas  as  follows: 

(1)  Priority  workers 

Visas  shall  first  be  made  available  in  a 
number  not  to  exceed  28.6  percent  of  such 
worldwide  level,  plus  any  visas  not  required 
for  the  classes  specified  in  paragraphs  (4)  and 
(5),  to  qualified  immigrants  who  are  aliens  de- 
scribed in  any  of  the  following  subparagraphs 
(A)  through  (C): 

(A)  Aliens  with  extraordinary  ability 

An  alien  is  described  in  this  subparagraph 
if- 

(i)  the  alien  has  extraordinary  ability  in 
the  sciences,  arts,  education,  business,  or 
athletics  which  has  been  demonstrated  by 
sustained  national  or  international  ac- 
claim and  whose  achievements  have  been 
recognized  in  the  field  through  extensive 
documentation, 

(ii)  the  alien  seeks  to  enter  the  United 
States  to  continue  work  in  the  area  of  ex- 
traordinary ability,  and 

(iii)  the  alien's  entry  into  the  United 
States  will  substantially  benefit  prospec- 
tively the  United  States. 

(B)  Outstanding  professors  and  researchers 

An  alien  is  described  in  this  subparagraph 
if- 

(i)  the  alien  is  recognized  international- 
ly as  outstanding  in  a  specific  academic 
area, 

(ii)  the  alien  has  at  least  3  years  of  ex- 
perience in  teaching  or  research  in  the 
academic  area,  and 

(iii)  the  alien  seeks  to  enter  the  United 
States— 

(I)  for  a  tenured  position  (or  tenure- 
track  position)  within  a  university  or  in- 
stitution of  higher  education  to  teach  in 
the  academic  area, 

(II)  for  a  comparable  position  with  a 
university  or  institution  of  higher  edu- 
cation to  conduct  research  in  the  area, 
or 

(III)  for  a  comparable  position  to  con- 
duct research  in  the  area  with  a  depart- 


ment, division,  or  institute  of  a  private 
employer,  if  the  department,  division,  or 
institute  employs  at  least  3  persons  full- 
time  in  research  activities  and  has 
achieved  documented  accomplishments 
in  an  academic  field. 

(C)  Certain  multinational  executives  and  manag- 
ers 

An  alien  is  described  in  this  subparagraph 
if  the  alien,  in  the  3  years  preceding  the 
time  of  the  alien's  application  for  classifica- 
tion and  admission  into  the  United  States 
under  this  subparagraph,  has  been  em- 
ployed for  at  least  1  year  by  a  firm  or  corpo- 
ration or  other  legal  entity  or  an  affiliate  or 
subsidiary  thereof  and  the  alien  seeks  to 
enter  the  United  States  in  order  to  continue 
to  render  services  to  the  same  employer  or 
to  a  subsidiary  or  affiliate  thereof  in  a  ca- 
pacity that  is  managerial  or  executive. 

(2)  Aliens  who  are  members  of  the  professions 
holding  advanced  degrees  or  aliens  of  excep- 
tional ability 

(A)  In  general 

Visas  shall  be  made  available,  in  a  number 
not  to  exceed  28.6  percent  of  such  world- 
wide level,  plus  any  visas  not  required  for 
the  classes  specified  in  paragraph  (1),  to 
qualified  immigrants  who  are  members  of 
the  professions  holding  advanced  degrees  or 
their  equivalent  or  who  because  of  their  ex- 
ceptional ability  in  the  sciences,  arts,  or 
business,  will  substantially  benefit  prospec- 
tively the  national  economy,  cultural  or 
educational  interests,  or  welfare  of  the 
United  States,  and  whose  services  in  the  sci- 
ences, arts,  professions,  or  business  are 
sought  by  an  employer  in  the  United  States. 

(B)  Wuver  of  job  offer 

The  Attorney  General  may,  when  he 
deems  it  to  be  in  the  national  interest, 
waive  the  requirement  of  subparagraph  (A) 
that  an  alien's  services  in  the  sciences,  arts, 
professions,  or  business  be  sought  by  an  em- 
ployer in  the  United  States. 

(C)  Determination  of  exceptional  ability 

In  determining  under  subparagraph  (A) 
whether  an  immigrant  has  exceptional  abil- 
ity, the  possession  of  a  degree,  diploma,  cer- 
tificate, or  similar  award  from  a  college, 
imiversity,  school,  or  other  institution  of 
learning  or  a  license  to  practice  or  certifica- 
tion for  a  particular  profession  or  occupa- 
tion shall  not  by  itself  be  considered  suffi- 
cient evidence  of  such  exceptional  ability. 

(3)  Skilled  workers,  professionals,  and  other  work- 

ers 

(A)  In  general 

Visas  shall  be  made  available,  in  a  niunber 
not  to  exceed  28.6  percent  of  such  world- 
wide level,  plus  any  visas  not  required  for 
the  classes  specified  in  paragraphs  (1)  and 
(2),  to  the  following  classes  of  aliens  who 
are  not  described  in  paragraph  (2): 
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(i)  Skilled  workers 

Qualified  immigrants  who  are  capable, 
at  the  time  of  petitioning  for  classifica- 
tion imder  this  paragraph,  of  performing 
skilled  labor  (requiring  at  least  2  years 
training  or  experience),  not  of  a  tempo- 
rary or  seasonal  nature,  for  which  quali- 
fied workers  are  not  available  in  the 
United  States. 

(ii)  Professionals 

Qualified  immigrants  who  hold  bacca- 
laureate degrees  and  who  are  members  of 
the  professions. 

(ill)  Other  workers 

Other  qualified  immigrants  who  are  ca- 
pable, at  the  time  of  petitioning  for  classi- 
fication imder  this  paragraph,  of  perform- 
ing unskilled  labor,  not  of  a  temporary  or 
seasonal  nature,  for  which  qualified  work- 
ers are  not  available  in  the  United  States. 

(B)  Limitation  on  other  workers 

Not  more  than  10,000  of  the  visas  made 
available  under  this  paragraph  in  any  fiscal 
year  may  be  available  for  qualified  inmii- 
grants  described  in  subparagraph  (AXiii). 

(C)  Labor  certification  required 

An  immigrant  visa  may  not  be  issued  to 
an  immigrant  under  subparagraph  (A)  until 
the  consular  officer  is  in  receipt  of  a  deter- 
mination made  by  the  Secretary  of  Labor 
pursuant  to  the  provisions  of  section 
1182(a)(5)(A)  of  this  title. 

(4)  Certain  special  immigrants 

Visas  shall  be  made  available,  in  a  number 
not  to  exceed  7.1  percent  of  such  worldwide 
level,  to  qualified  special  immigrants  de- 
scribed in  section  1101(a)(27)  of  this  title 
(other  than  those  described  in  subparagraph 
(A)  or  (B)  thereof),  of  which  not  more  than 
5,000  may  be  made  available  in  any  fiscal  year 
to  special  immigrants  described  in  subclause 
(II)  or  (III)  of  section  1101(a)(27)(C)(ii)  of 
this  title. 

(5)  Employment  creation 

(A)  In  general 

Visas  shall  be  made  available,  in  a  number 
not  to  exceed  7.1  percent  of  such  worldwide 
level,  to  qualified  immigrants  seeking  to 
enter  the  United  States  for  the  purpose  of 
engaging  in  a  new  commercial  enterprise— 
(i)  which  the  alien  has  established, 
(ii)  in  which  such  alien  has  invested 
(after  November  29,  1990)  or,  is  actively  In 
the  process  of  investing,  capital  in  an 
amount  not  less  than  the  amount  speci- 
fied in  subparagraph  (C),  and 

(iii)  which  will  benefit  the  United  States 
economy  and  create  full-time  employment 
for  not  fewer  than  10  United  States  citi- 
zens or  aliens  lawfully  admitted  for  per- 
manent residence  or  other  iiomigrants 
lawfully  authorized  to  be  employed  in  the 
United  States  (other  than  the  immigrant 
and  the  immigrant's  spouse,  sons,  or 
daughters). 


(B)  Set-aside  for  targetted  employment  areas 
(i)  In  general 

Not  less  than  3,000  of  the  visas  made 
available  imder  this  paragraph  in  each 
fiscal  year  shall  be  reserved  for  qualified 
immigrants  who  establish  a  new  commer- 
cial enterprise  described  in  subparagraph 
(A)  which  will  create  employment  in  a 
targetted  employment  area. 

(ii)  "Targetted  employment  area"  deflned 

In  this  paragraph,  the  term  "targetted 
employment  area"  means,  at  the  time  of 
the  investment,  a  rural  area  or  an  area 
which  has  experienced  high  unemploy- 
ment (of  at  least  150  percent  of  the  na- 
tional average  rate). 

(iii)  "Rural  area"  defmed 

In  this  paragraph,  the  term  "rural  area" 
means  any  area  other  than  an  area  within 
a  metropolitan  statistical  area  or  within 
the  outer  boundary  of  any  city  or  town 
having  a  population  of  20,000  or  more 
(based  on  the  most  recent  decennial 
census  of  the  United  States). 

(C)  Amount  of  capital  required 
(i)  In  general 

Except  as  otherwise  provided  in  this 
subparagraph,  the  amount  of  capital  re- 
quired under  subparagraph  (A)  shall  be 
$1,000,000.  The  Attorney  General,  in  con- 
sultation with  the  Secretary  of  Labor  and 
the  Secretary  of  State,  may  from  time  to 
time  prescribe  regulations  increasing  the 
dollar  amount  specified  under  the  previ- 
ous sentence. 

(ii)  Adjustment  for  targetted  employment  areas 

The  Attorney  General  may,  in  the  case 
of  investment  made  in  a  targetted  em- 
plojmient  area,  specify  an  amount  of  cap- 
ital required  under  subparagraph  (A)  that 
is  less  than  (but  not  less  than  V^  of)  the 
amount  specified  in  clause  (i). 

(iii)  Adjustment  for  high  employment  areas 

In  the  case  of  an  investment  made  in  a 
part  of  a  metropolitan  statistical  area 
that  at  the  time  of  the  investment— 

(I)  is  not  a  targetted  employment 
area,  and 

(II)  is  an  area  with  an  unemplojnnent 
rate  significantly  below  the  national  av- 
erage unemplo5mient  rate, 

the  Attorney  General  may  specify  an 
amount  of  capital  required  imder  sub- 
paragraph (A)  that  is  greater  than  (but 
not  greater  than  3  times)  the  amount 
specified  in  clause  (i). 

(6)  Special  rules  for  ''K"  special  immigrants 

(A)  Not  counted  against  numerical  limitation  in 
year  involved 

Subject  to  subparagraph  (B),  the  number 
of  immigrant  visas  made  available  to  special 
immigrants  under  section  1101(a)(27)(K)  of 
this  title  in  a  fiscal  year  shall  not  be  subject 
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to  the  numerical  limitations  of  this  subsec- 
tion or  of  section  1152(a)  of  this  title. 

(B)  Counted  against  numerical  limitations  in  fol- 
lowing year 

(i)  Reduction  in  employment-based  immigrant 
classifications 

The  number  of  visas  made  available  in 
any  fiscal  year  under  paragraphs  (1),  (2). 
and  (3)  shall  each  be  reduced  by  Va  of  the 
niunber  of  visas  made  available  in  the  pre- 
vious fiscal  year  to  special  inmiigrants  de- 
scribed in  section  1101(a)(27)(K)  of  this 
title. 

(ii)  Reduction  in  per  country  level 

The  number  of  visas  made  available  in 
each  fiscal  year  to  natives  of  a  foreign 
state  under  section  1152(a)  of  this  title 
shall  be  reduced  by  the  number  of  visas 
made  available  in  the  previous  fiscal  year 
to  special  immigrants  described  in  section 
1101(a)(27)(K)  of  this  title  who  are  na- 
tives of  the  foreign  state. 

(iii)  Reduction  in  employment-based  immigrant 
classifications  within  per  country  ceiling 

In  the  case  of  a  foreign  state  subject  to 
section  1152(e)  of  this  title  in  a  fiscal  year 
(and  in  the  previous  fiscal  year),  the 
number  of  visas  made  available  and  allo- 
cated to  each  of  paragraphs  (1)  through 
(3)  of  this  subsection  in  the  fiscal  year 
shall  be  reduced  by  Vs  of  the  number  of 
visas  made  available  in  the  previous  fiscal 
year  to  special  immigrants  described  in 
section  1101(a)(27)(K)  of  this  title  who 
are  natives  of  the  foreign  state. 

(C)  Application  of  separate  numerical  limitation 
(i)  In  general 

Subject  to  clause  (ii),  the  number  of  im- 
migrant visas  made  available  to  special 
immigrants  under  section  1101(a)(27)(K) 
of  this  title  in  any  fiscal  year  (other  than 
as  a  spouse  or  child  described  in  such  sec- 
tion) may  not  exceed— 

(I)  in  the  case  of  aliens  who  are  na- 
tionals of  a  foreign  state  for  which 
there  is  a  numerical  limitation  treaty  or 
agreement  (as  defined  in  clause  (iii)), 
2,000,  or 

(II)  in  the  case  of  aliens  who  are  na- 
tionals of  any  other  state,  100. 

(ii)  Exception  for  aliens  currently  meeting  re- 
quirements 

The  numerical  limitations  of  clause  (i) 
shall  not  apply  to  individuals  who  meet 
the  requirements  of  section 

1101(a)(27)(K)  of  this  title  as  of  October 
1.  1991. 

(iii)  Numerical  limitation  treaty  or  agreement 

In  clause  (i),  the  term  ^'numerical  limi- 
tation treaty  or  agreement"  means  a 
treaty  or  agreement  in  effect  on  October 
1,  1991,  which  authorizes  and  limits  the 
nimiber  of  aliens  who  are  nationals  of 
such  state  who  may  be  enlisted  annually 
in  the  Armed  Forces  of  the  United  States. 


(c)  Diversity  immigrants 

(1)  In  general 

Except  as  provided  in  paragraph  (2),  aliens 
subject  to  the  worldwide  level  specified  in  sec- 
tion 1151(e)  of  this  title  for  diversity  immi- 
grants shall  be  allotted  visas  each  fiscal  year 
as  follows: 

(A)  Determination  of  preference  immigration 

The  Attorney  General  shall  determine  for 
the  most  recent  previous  5-fiscal-year 
period  for  which  data  are  available,  the 
total  number  of  aliens  who  are  natives  of 
each  foreign  state  and  who  (i)  were  admit- 
ted or  otherwise  provided  lawful  permanent 
resident  status  (other  than  under  this  sub- 
section) and  (ii)  were  subject  to  the  numeri- 
cal limitations  of  section  1151(a)  of  this  title 
(other  than  paragraph  (3)  thereof)  or  who 
were  admitted  or  otherwise  provided  lawful 
permanent  resident  status  as  an  immediate 
relative  or  other  alien  described  in  section 
1151(b)(2)  of  this  title. 

(B)  Identification  of  high-admission  and  low-ad- 
mission regions  and  high-admission  and  low- 
admission  states 

The  Attorney  General— 
(i)  shall  identify— 

(I)  each  region  (each  in  this  para- 
graph referred  to  as  a  "high-admission 
region")  for  which  the  total  of  the  num- 
bers determined  under  subparagraph 
(A)  for  states  in  the  region  is  greater 
than  Ve  of  the  total  of  all  such  numbers, 
and 

(II)  each  other  region  (each  in  this 
paragraph  referred  to  as  a  "low-admis- 
sion region");  and 

(ii)  shall  identify— 

(I)  each  foreign  state  for  which  the 
number  determined  under  subpara- 
graph (A)  is  greater  than  50,000  (each 
such  state  in  this  paragraph  referred  to 
as  a  "high-admission  state"),  and 

(II)  each  other  foreign  state  (each 
such  state  in  this  paragraph  referred  to 
as  a  "low-admission  state"), 

(C)  Determination  of  percentage  of  worldwide 
immigration  attributable  to  high-admission 
regions 

The  Attorney  General  shall  determine 
the  percentage  of  the  total  of  the  nimibers 
determined  under  subparagraph  (A)  that 
are  numbers  for  foreign  states  in  high-ad- 
mission regions. 

(D)  Determination  of  regional  populations  ex- 
cluding high-admission  states  and  ratios  of 
populations  of  regions  within  low-admission 
regions  and  high-admission  regions 

The  Attorney  General  shall  determine— 

(i)  based  on  available  estimates  for  each 
region,  the  total  population  of  each 
region  not  including  the  population  of 
any  high-admission  state; 

(ii)  for  each  low-admission  region,  the 
ratio  of  the  population  of  the  region  de- 
termined under  clause  (i)  to  the  total  of 
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the  populations  determined  under  such 
clause  for  all  the  low-admission  regions; 
and 

(iii)  for  each  high-admission  region,  the 
ratio  of  the  population  of  the  region  de- 
termined imder  clause  (i)  to  the  total  of 
the  populations  determined  under  such 
clause  for  all  the  high-admission  regions. 

(E)  Distribution  of  visas 

(i)  No  visas  for  natives  of  high-admission  states 

The  percentage  of  visas  made  available 
under  this  paragraph  to  natives  of  a  high- 
admission  state  is  0. 

(ii)  For  low-admission  states  in  low-admission 
regions 

Subject  to  clauses  (iv)  and  (v),  the  per- 
centage of  visas  made  available  imder  this 
paragraph  to  natives  (other  than  natives 
of  a  high-admission  state)  in  a  low-admis- 
sion region  is  the  product  of — 

(I)  the  percentage  determined  under 
subparagraph  (C),  and 

(II)  the  population  ratio  for  that 
region  determined  under  subparagraph 
(D)(ii). 

(iii)  For  low-admission  states  in  high-admis- 
sion regions 

Subject  to  clauses  (iv)  and  (v),  the  per- 
centage of  visas  made  available  imder  this 
paragraph  to  natives  (other  than  natives 
of  a  high-admission  state)  in  a  high-ad- 
mission region  is  the  product  of — 

(I)  100  percent  minus  the  percentage 
determined  under  subparagraph  (C), 
and 

(II)  the  population  ratio  for  that 
region  determined  under  subparagraph 
(D)(iii). 

(iv)  Redistribution  of  unused  visa  numbers 

If  the  Secretary  of  State  estimates  that 
the  number  of  immigrant  visas  to  be 
issued  to  natives  in  any  region  for  a  fiscal 
year  under  this  paragraph  is  less  than  the 
number  of  inmiigrant  visas  made  available 
to  such  natives  under  this  paragraph  for 
the  fiscal  year,  subject  to  clause  (v),  the 
excess  visa  numbers  shall  be  made  avail- 
able to  natives  (other  than  natives  of  a 
high-admission  state)  of  the  other  regions 
in  proportion  to  the  percentages  other- 
wise specified  in  clauses  (ii)  and  (iii). 
(v)  Limitation  on  visas  for  natives  of  a  single 
foreign  state 

The  percentage  of  visas  made  available 
under  this  paragraph  to  natives  of  any 
single  foreign  state  for  any  fiscal  year 
shall  not  exceed  7  percent. 

(F)  "Region"  defmed 

Only  for  purposes  of  administering  the  di- 
versity program  imder  this  subsection, 
Northern  Ireland  shall  be  treated  as  a  sepa- 
rate foreign  state,  each  colony  or  other 
component  or  dependent  area  of  a  foreign 
state  overseas  from  the  foreign  state  shall 
be  treated  as  part  of  the  foreign  state,  and 
the  areas  described  in  each  of  the  following 
clauses  shall  be  considered  to  be  a  separate 
region: 


(i)  Africa, 
(ii)  Asia, 
(iii)  Europe. 

(iv)  North  America  (other  than  Mexico). 
(V)  Oceania. 

(vi)    South   America,    Mexico,    Central 
America,  and  the  Caribbean. 

(2)  Requirement  of  education  or  work  experience 

An  alien  is  not  eligible  for  a  visa  under  this 
subsection  unless  the  alien— 

(A)  has  at  least  a  high  school  education  or 
its  equivalent,  or 

(B)  has,  within  5  years  of  the  date  of  ap- 
plication for  a  visa  under  this  subsection,  at 
least  2  years  of  work  experience  in  an  occu- 
pation which  requires  at  least  2  years  of 
training  or  experience. 

(3)  Maintenance  of  information 

The  Secretary  of  State  shall  maintain  infor- 
mation on  the  age,  occupation,  education 
level,  and  other  relevant  characteristics  of  im- 
migrants issued  visas  under  this  subsection. 

(d)  Treatment  of  family  members 

A  spouse  or  child  as  defined  in  subparagraph 
(A),  (B),  (C),  (D),  or  (E)  of  section  1101(b)(1)  of 
this  title  shall,  if  not  otherwise  entitled  to  an 
immigrant  status  and  the  immediate  issuance 
of  a  visa  under  subsection  (a),  (b),  or  (c)  of  this 
section,  be  entitled  to  the  same  status,  and  the 
same  order  of  consideration  provided  in  the  re- 
spective subsection,  if  accompanying  or  follow- 
ing to  join,  the  spouse  or  parent. 

(e)  Order  of  consideration 

(1)  Immigrant  visas  made  available  imder  sub- 
section (a)  or  (b)  of  this  section  shall  be  issued 
to  eligible  immigrants  in  the  order  in  which  a 
petition  in  behalf  of  each  such  immigrant  is 
filed  with  the  Attorney  General  (or  in  the  case 
of  special  immigrants  under  section 
1101(a)(27)(D)  of  this  title,  with  the  Secretary 
of  State)  as  provided  in  section  1154(a)  of  this 
title. 

(2)  Immigrant  visa  nimibers  made  available 
under  subsection  (c)  of  this  section  (relating  to 
diversity  immigrants)  shall  be  issued  to  eligible 
qualified  immigrants  strictly  in  a  random  order 
established  by  the  Secretary  of  State  for  the 
fiscal  year  involved. 

(3)  Waiting  lists  of  applicants  for  visas  under 
this  section  shall  be  maintained  in  accordance 
with  regulations  prescribed  by  the  Secretary  of 
State. 

(f)  Authorization  for  issuance 

In  the  case  of  any  alien  claiming  in  his  appli- 
cation for  an  immigrant  visa  to  be  described  in 
section  1151(b)(2)  of  this  title  or  in  subsection 
(a),  (b),  or  (c)  of  this  section,  the  consular  offi- 
cer shall  not  grant  such  status  until  he  has 
been  authorized  to  do  so  as  provided  by  section 
1154  of  this  title. 

(g)  Lists 

For  purposes  of  carrying  out  the  Secretary's 
responsibilities  in  the  orderly  administration  of 
this  section,  the  Secretary  of  State  may  malte 
reasonable  estimates  of  the  anticipated  num- 
bers of  visas  to  be  issued  during  any  quarter  of 
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any  fiscal  year  within  each  of  the  categories 
under  subsections  (a),  (b),  and  (c)  of  this  sec- 
tion and  to  rely  upon  such  estimates  in  author- 
izing the  issuance  of  visas.  The  Secretary  of 
State  shall  terminate  the  registration  of  any 
alien  who  fails  to  apply  for  an  immigrant  visa 
within  one  year  following  notification  to  the 
alien  of  the  availability  of  such  visa,  but  the 
Secretary  shall  reinstate  the  registration  of  any 
such  alien  who  establishes  within  2  years  fol- 
lowing the  date  of  notification  of  the  availabil- 
ity of  such  visa  that  such  failure  to  apply  was 
due  to  circumstances  beyond  the  alien's  control. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  I,  §§  111,  121(a),  131,  162(a)(1),  title  VI, 
§  603(a)(3),  104  Stat.  4986,  4987,  4997,  5009, 
5082;  Oct.  1,  1991,  Pub.  L.  102-110,  §  2(b),  105 
Stat.  555;  Dec.  12,  1991,  Pub.  L.  102-232,  title 
III,  §  302(b)(2),  (e)(3),  105  Stat.  1743, 1745.) 

Amendments 

1991-Subsec.  (bKl).  Pub.  L.  102-232.  §  302(b)(2)(A). 
substituted  "28.6  percent  of  such  worldwide  level"  for 
"40.000". 

Subsec.  (b)(1)(C).  Pub.  L.  102-232.  §  302(b)(2)(B), 
substituted  "the  alien  seeks"  for  "who  seeks". 

Subsec.  (b)(2)(A).  Pub.  L.  102-232.  §  302(b)(2)(A). 
substituted  "28.6  percent  of  such  worldwide  level"  for 
"40.000". 

Subsec.  (b)(2)(B).  Pub.  L.  102-232,  §  302(b)(2)(D).  in- 
serted "professions."  after  "arts.". 

Subsec.  (b)(3)(A).  Pub.  L.  102-232.  §  302(b)(2)(A), 
substituted  "28.6  percent  of  such  worldwide  level"  for 
"40.000". 

Subsec.  (b)(4),  (5)(A).  Pub.  L.  102-232,  §  302(b)(2)(C), 
substituted  "7.1  percent  of  such  worldwide  level"  for 
"10.000". 

Subsec.  (b)(6).  Pub.  L.  102-110  added  par.  (6). 

Subsec.  (f ).  Pub.  L.  102-232,  §  302(e)(3).  substituted 
"Authorization  for  issuance"  for  "Presumption"  in 
heading,  struck  out  at  beginning  "Every  immigrant 
shall  be  presumed  not  to  be  described  in  subsection  (a) 
or  (b)  of  this  section,  section  1101(a)(27)  of  this  title, 
or  section  1151(b)(2)  of  this  title,  until  the  immigrant 
establishes  to  the  satisfaction  of  the  consular  officer 
and  the  immigration  officer  that  the  immigrant  is  so 
described.",  and  substituted  "1151(b)(2)  of  this  title  or 
in  subsection  (a),  (b).  or  (c)"  for  "1151(b)(1)  of  this 
title  or  in  subsection  (a)  or  (b)". 

1990— Subsec.  (a).  Pub.  L.  101-649.  §  111(2),  added 
subsec.  (a)  and  struck  out  former  subsec.  (a)  which  re- 
lated to  allocation  of  visas  of  aliens  subject  to  section 
1151(a)  limitations. 

Subsec.  (a)(7).  Pub.  L.  101-649,  §  603(a)(3).  substitut- 
ed "section  1182(a)(5)  of  this  title"  for  "section 
1182(a)(14)  of  this  title". 

Subsec.  (b).  Pub.  L.  101-649.  §§  111(1).  121(a),  added 
subsec.  (b)  and  redesignated  former  subsec.  (b)  as  (d). 

Subsec.  (c).  Pub.  L.  101-649.  §§  111(1).  131,  added 
subsec.  (c)  and  redesignated  former  subsec.  (c)  as  (e). 

Subsec.  (d).  Pub.  L.  101-649.  §  162(a)(1).  added 
subsec.  (d)  and  struck  out  former  subsec.  (d)  which  re- 
lated to  order  of  consideration  given  applications  for 
immigrant  visas. 

Pub.  L.  101-649.  §  111(1),  redesignated  former 
subsec.  (b)  as  (d).  Former  subsec.  (d)  redesignated  (f). 

Subsec.  (e).  Pub.  L.  101-649,  §  162(a)(1).  added 
subsec.  (e)  and  struck  out  former  subsec.  (e)  which  re- 
lated to  order  of  issuance  of  immigrant  visas. 

Pub.  L.  101-649.  §  1^/(1).  redesignated  subsec.  (c)  as 
(e).  Former  subsec.  (e>  redesignated  (g). 

Subsec.  (f).  Pub.  L.  101-649.  1162(a)(1).  added 
subsec.  (f )  and  struck  out  former  subsec.  (f )  which  re- 
lated to  presumption  of  nonpreference  status  and 
grant  of  status  by  consular  officers. 

Pub.  L.  101-649.  §  111(1).  redesignated  subsec.  (d)  as 
(f). 


Subsec.  (g).  Pub.  L.  101-649,  §  162(a)(1),  added 
subsec.  (g)  and  struck  out  former  subsec.  (g)  which  re- 
lated to  estimates  of  anticipated  numbers  of  visas  to 
be  issued,  termination  and  reinstatement  of  registra- 
tion of  aliens,  and  revocation  of  approval  of  petition. 

Pub.  L.  101-649,  §  111(1),  redesignated  subsec.  (e)  as 
(g). 

Effective  Date  of  1991  AMENDHiENTS 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990, 
Pub.  L.  101-649,  see  section  310(1)  of  Pub.  L.  102-232. 
set  out  as  a  note  under  section  1101  of  this  title. 

Amendment  by  Pub.  L.  102-110  effective  60  days 
after  Oct.  1.  1991,  see  section  2(d)  of  Pub.  L.  102-110, 
set  out  as  a  note  imder  section  1101  of  this  title. 

Effective  Date  of  1990  Amendment 

Amendment  by  sections  111,  121(a),  131,  162(a)(1)  of 
Pub.  L.  101-649  effective  Oct.  1,  1991,  and  applicable 
beginning  with  fiscal  year  1992,  with  general  transi- 
tion provisions,  see  section  161(a),  (c)  of  Pub.  L. 
101-649,  set  out  as  a  note  imder  section  1101  of  this 
title. 

Amendment  by  section  603(a)(3)  of  Pub.  L.  101-649 
applicable  to  individuals  entering  United  States  on  or 
after  June  1,  1991,  see  section  601(e)(1)  of  Pub.  L. 
101-649,  set  out  as  a  note  under  section  1101  of  this 
title. 

Transition  for  Spouses  and  Minor  Children  of 
Legalized  Aliens 

Section  112  of  Pub.  L.  101-649.  as  amended  by  Pub. 
L.  102-232.  title  III.  §  302(b)(1).  Dec.  12. 1991,  105  Stat. 
1743.  provided  that: 
"(a)  Additional  Visa  Numbers.— 

"(1)  In  general.— In  addition  to  any  immigrant 
visas  otherwise  available,  immigrant  visa  numbers 
shall  be  available  in  each  of  fiscal  years  1992.  1993. 
and  1994  for  spouses  and  children  of  eligible,  legal- 
ized aliens  (as  defined  in  subsection  (O)  in  a  number 
equal  to  55.000  minus  the  nimiber  (if  any)  computed 
under  paragraph  (2)  for  the  fiscal  year. 

"(2)  Offset.— The  number  computed  under  this 
paragraph  for  a  fiscal  year  is  the  number  (if  any)  by 
which— 

"(A)  the  sum  of  the  nimiber  of  aliens  described 
in  subparagraphs  (A)  and  (B)  of  section  201(b)(2) 
of  the  Immigration  and  Nationality  Act  [8  U.S.C. 
1151(b)(2)]  (or.  for  fiscal  year  1992.  section  201(b) 
of  such  Act)  who  were  issued  immigrant  visas  or 
otherwise  acquired  the  status  of  aliens  lawfully  ad- 
mitted to  the  United  States  for  permanent  resi- 
dence in  the  previous  fiscal  year,  exceeds 
"(B)  239,000. 
"(b)  Order.— Visa  numbers  under  this  section  shall 
be  made  available  in  the  order  in  which  a  petition,  in 
behalf  of  each  such  immigrant  for  classification  imder 
section  203(a)(2)  of  the  Immigration  and  Nationality 
Act  [8  U.S.C.  1153(a)(2)],  is  fUed  with  the  Attorney 
General  under  section  204  of  such  Act  [8  U.S.C.  1154]. 
"(c)  Legalized  Alien  Defined.— In  this  section,  the 
term  'legalized  alien*  means  an  alien  lawfully  admitted 
for  permanent  residence  who  was  provided— 

"(1)  temporary  or  permanent  residence  status 
under  section  210  of  the  Immigration  and  National- 
ity Act  [8  U.S.C.  1160], 

"(2)  temporary  or  permanent  residence  status 
under  section  245A  of  the  Immigration  and  Nation- 
ality Act  [8  U.S.C.  1255a],  or 

"(3)  permanent  residence  status  under  section  202 
of  the  Immigration  Reform  and  Control  Act  of  1986 
[Pub.  L.  99-603,  set  out  as  a  note  under  section  1255a 
of  this  title]. 

"(d)  Definitions.— The  definitions  in  the  Immigra- 
tion and  Nationality  Act  [8  U.S.C.  1101  et  seq.]  shall 
apply  in  the  administration  of  this  section." 
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Transition  for  Employees  of  Certain  United 
States  Businesses  Operating  in  Hong  Kong 

Section  124  of  Pub.  L.  101-649,  as  amended  by  Pub. 
L.  102-232,  title  III,  §  302(b)(5),  Dec.  12, 1991, 105  Stat. 
1743,  provided  that: 
"(a)  Additional  Visa  Numbers.— 

"(1)  Treatment  of  principals.— In  the  case  of  any 
alien  described  in  paragraph  (3)  (or  paragraph  (2)  as 
the  spouse  or  child  of  such  an  alien)  with  respect  to 
whom  a  classification  petition  has  been  filed  and  ap- 
proved under  subsection  (b),  there  shall  be  made 
available,  in  addition  to  the  immigrant  visas  other- 
wise available  in  each  of  fiscal  years  1991  through 
1993  and  without  regard  to  section  202(a)  of  the  Im- 
migration and  Nationality  Act  [8  U.S.C.  1152(a)],  up 
to  12,000  additional  immigrant  visas.  If  the  full 
number  of  such  visas  are  not  made  available  in  fiscal 
year  1991  or  1992,  the  shortfall  shall  be  added  to  the 
number  of  such  visas  to  be  made  available  under  this 
section  in  the  succeeding  fiscal  year. 

"(2)  Derivative  relatives.— A  spouse  or  child  (as 
defined  in  section  101(b)(1)(A).  (B).  (C),  (D),  or  (E) 
of  the  Immigration  and  Nationality  Act  [8  U.S.C. 
1101(b)(1)(A),  (B).  (C).  (D),  (E)])  shall,  if  not  other- 
wise entitled  to  an  immigrant  status  and  the  immedi- 
ate issuance  of  a  visa  under  this  section,  be  entitled 
to  the  same  status,  and  the  same  order  of  consider- 
ation, provided  imder  this  section,  if  accompansrlng, 
or  following  to  Join,  the  alien's  spouse  or  parent. 

"(3)  Employees  of  certain  xtnited  states  busi- 
nesses operating  in  hong  KONG.— An  alien  is  de- 
scribed in  this  paragraph  if  the  alien— 

"(A)  is  a  resident  of  Hong  Kong  and  is  employed 
in  Hong  Kong  except  for  temporary  absences  at 
the  request  of  the  employer  and  has  been  em- 
ployed in  Hong  Kong  for  at  least  12  consecutive 
months  as  an  officer  or  supervisor  or  in  a  capacity 
that  is  managerial,  executive,  or  involves  special- 
ized knowledge,  by  a  business  entity  which  (i)  is 
owned  and  organized  in  the  United  States  (or  is 
the  subsidiary  or  affiliate  of  a  business  owned  and 
organized  in  the  United  States),  (il)  employs  at 
least  100  employees  in  the  United  States  and  at 
least  50  employees  outside  the  United  States,  and 
(iii)  has  a  gross  annual  income  of  at  least 
$50,000,000,  and 

"(B)  has  an  offer  of  emplosnnent  from  such  busi- 
ness entity  in  the  United  States  as  an  officer  or  su- 
pervisor or  in  a  capacity  that  is  managerial,  execu- 
tive, or  involves  specialized  knowledge,  which  offer 
(i)  is  effective  from  the  time  of  filing  the  petition 
for  classification  under  this  section  through  and 
including  the  time  of  entry  into  the  United  States 
and  (11)  provides  for  salary  and  benefits  compara- 
ble to  the  salary  and  benefits  provided  to  others 
with  similar  responsibilities  and  experience  within 
the  same  company. 
"(b)  Petitions.— Any  employer  desiring  and  intend- 
ing to  employ  within  the  United  States  an  alien  de- 
scribed in  subsection  (a)(3)  may  file  a  petition  with 
the  Attorney  (jreneral  for  such  classification.  No  visa 
may  be  issued  under  subsection  (a)(1)  until  such  a  pe- 
tition has  been  approved. 

"(c)    Allocation.— Visa    numbers    made    available 
under  subsection  (a)  shall  be  made  available  in  the 
order  which  petitions  under  subsection  (b)  are  filed 
with  the  Attorney  General. 
"(d)  Definitions.— In  this  section: 

"(1)  Executive  capacity.— The  term  'executive  ca- 
pacity' has  the  meaning  given  such  term  in  section 
101(a)(44)(B)  of  the  Immigration  and  NatlonaUty 
Act  C8  U.S.C.  1101(a)(44)(B)],  as  added  by  section 
123  of  this  Act. 

"(2)  Managerial  capacity.— The  term  'managerial 
capacity*  has  the  meaning  given  such  term  in  section 
101(a)(44)(A)  of  the  Immigration  and  Nationality 
Act,  as  added  by  section  123  of  this  Act. 

"(3)  Officer.— The  term  'officer*  means,  with  re- 
spect to  a  business  entity,  the  chairman  or  vice- 


chairman  of  the  board  of  directors  of  the  entity,  the 
chairman  or  vice-chairman  of  the  executive  commit- 
tee of  the  board  of  directors,  the  president,  any  vice- 
president,  any  assistant  vice-president,  any  senior 
trust  officer,  the  secretary,  any  assistant  secretary, 
the  treasurer,  any  assistant  treasurer,  any  trust  offi- 
cer or  associate  trust  officer,  the  controller,  any  as- 
sistant controller,  or  any  other  officer  of  the  entity 
customarily  performing  functions  similar  to  those 
performed  by  any  of  the  above  officers. 

"(4)  Specialized  knowledge.— The  term  'special- 
ized knowledge'  has  the  meaning  given  such  term  in 
section  214(c)(2)(B)  of  the  Immigration  and  Nation- 
ality Act  C8  U.S.C.  1184(c)(2)(B)],  as  amended  by  sec- 
tion 206(b)(2)  of  this  Act. 

"(5)  Supervisor.— The  term  'supervisor'  means  any 
individual  having  authority,  in  the  interest  of  the 
employer,  to  hire,  transfer,  suspend,  lay  off,  recall, 
promote,  discharge,  assign,  reward,  or  discipline 
other  employees,  or  responsibility  to  direct  them,  or 
to  adjust  their  grievances,  or  effectively  recommend 
such  action,  if  in  connection  with  the  foregoing  the 
exercise  of  such  authority  is  not  merely  of  a  routine 
or  clerical  nature,  but  requires  the  use  of  independ- 
ent judgment." 

[Section  124  of  Pub.  L.  101-649  effective  Nov.  29, 
1990,  and  (unless  otherwise  provided)  applicable  to 
fiscal  year  1991,  see  section  161(b)  of  Pub.  L.  101-649, 
set  out  as  an  Effective  Date  of  1990  Amendment  note 
under  section  1101  of  this  title.] 

Diversity  Transition  for  Aliens  Who  Are  Natives 
of  Certain  Adversely  Affected  Foreign  States 

Section  132  of  Pub.  L.  101-649,  as  amended  by  Pub. 
L.  102-232,  title  III,  §  302(b)(6),  Dec.  12,  1991,  105  Stat. 
1743,  provided  that: 

"(a)  In  General.— Notwithstanding  the  numerical 
limitations  in  sections  201  and  202  of  the  Immigration 
and  NatlonaUty  Act  [8  U.S.C.  1151,  1152],  there  shaU 
be  made  available  to  qualified  immigrants  described  in 
subsection  (b)  (or  in  subsection  (d)  as  the  spouse  or 
child  of  such  an  alien)  40,000  immigrant  visas  in  each 
of  fiscal  years  1992,  1993,  and  1994.  If  the  full  number 
of  such  visas  are  not  made  available  in  fiscal  year  1992 
or  1993,  the  shortfall  shall  be  added  to  the  number  of 
such  visas  to  be  made  available  under  this  section  in 
the  succeeding  fiscal  year. 

"(b)  Qualified  Alien  Described.— An  alien  described 
in  this  subsection  is  an  alien  who— 

"(1)  is  a  native  of  a  foreign  state  that  was  identi- 
fied as  an  adversely  affected  foreign  state  for  pur- 
poses of  section  314  of  the  Immigration  Reform  and 
Control  Act  of  1986  [Pub.  L.  99-603,  set  out  below], 
"(2)  has  a  firm  commitment  for  emplosonent  in  the 
United  States  for  a  period  of  at  least  1  year  (begin- 
ning on  the  date  of  admission  under  this  section), 
and 

"(3)  except  as  provided  in  subsection  (c),  is  admis- 
sible as  an  immigrant. 

"(c)  Distribution  of  Visa  Numbers.— The  Secretary 
of  State  shall  provide  for  making  immigrant  visas  pro- 
vided under  subsection  (a)  available  strictly  in  a 
random  order  among  those  who  qualify  during  the  ap- 
plication period  for  each  fiscal  year  established  by  the 
Secretary  of  State,  except  that  at  least  40  percent  of 
the  number  of  such  visas  in  each  fiscal  year  shall  be 
made  available  to  natives  of  the  foreign  state  the  na- 
tives of  which  received  the  greatest  niunber  of  visas 
issued  under  section  314  of  the  Immigration  Reform 
and  Control  Act  Cof  1986]  (or  to  aliens  described  in 
subsection  (d)  who  are  the  spouses  or  children  of  such 
natives)  and  except  that  if  more  than  one  application 
is  submitted  for  any  fiscal  year  (beginning  with  fiscal 
year  1993)  with  respect  to  any  alien  aU  such  applica- 
tions submitted  with  respect  to  the  alien  and  fiscal 
year  shall  be  voided.  If  the  mintmnm  number  of  such 
visas  are  not  made  available  in  fiscal  year  1992  or  1993 
to  such  natives,  the  shortfall  shall  be  added  to  the 
number  of  such  visas  to  be  made  available  imder  this 
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section  to  such  natives  in  the  succeeding  fiscal  year.  In 
applying  this  section,  natives  of  Northern  Ireland 
shall  be  deemed  to  be  natives  of  Ireland. 

"(d)  Derivative  Status  for  Spouses  and  Children.— 
A  spouse  or  child  (as  defined  in  section  101(b)(l)(A)» 
(B),  (C),  (D),  or  (E)  of  the  Immigration  and  National- 
ity Act  [8  U.S.C.  llOKbKlKA),  (B).  (C).  (D).  (E)]) 
shall*  if  not  otherwise  entitled  to  an  inunigrant  status 
and  the  immediate  issuance  of  a  visa  under  this  sec- 
tion, be  entitled  to  the  same  status,  and  the  same 
order  of  consideration,  provided  under  this  section,  if 
accompanying,  or  following  to  join,  his  spouse  or 
parent. 

"(e)  Waivers  op  Grounds  of  Exclusion.— In  deter- 
mining the  admissibility  of  an  alien  provided  a  visa 
number  under  this  section,  the  Attorney  General  shall 
waive  the  ground  of  exclusion  specified  in  paragraph 
(6)(C)  of  section  212(a)  of  the  Immigration  and  Na- 
tionality Act  [8  U.S.C.  1182(a)],  unless  the  Attorney 
General  finds  that  such  a  waiver  is  not  in  the  national 
interest.  In  addition,  the  provisions  of  section  212(e)  of 
such  Act  shall  not  apply  so  as  to  prevent  an  individ- 
ual's application  for  a  visa  or  admission  under  this  sec- 
tion. 

"(f)  Application  Pee.— The  Secretary  of  State  shall 
require  payment  of  a  reasonable  fee  for  the  filing  of 
an  application  under  this  section  in  order  to  cover  the 
costs  of  processing  applications  under  this  section." 

[Section  302(b)(6)(C)  of  Pub.  L.  102-232  provided 
that  the  amendment  made  by  that  section  to  section 
132(b)(1)  of  Pub.  L.  101-649,  set  out  above,  is  effective 
after  fiscal  year  1992.3 

[Section  302(b)(6)(D)(i)  of  Pub.  L.  102-232  provided 
that  the  amendment  made  by  that  section  to  section 
132(c)  of  Pub.  L.  101-649,  set  out  above,  is  effective  be- 
ginning with  fiscal  year  1993.] 

One- Year  Diversity  Transition  for  Aliens  Who 
Have  Been  Notified  of  Availability  of  NP-5  Visas 

Section  133  of  Pub.  L.  101-649  provided  that:  "Not- 
withstanding the  numerical  limitations  in  sections  201 
and  202  of  the  Immigration  and  Nationality  Act  [8 
U.S.C.  1151,  11521,  there  shall  be  made  avaUable  in 
fiscal  year  1991  immigrant  visa  numbers  for  qualified 
immigrants  who— 

"(1)  were  notified  by  the  Secretary  of  State  before 
May  1,  1990,  of  their  selection  for  issuance  of  a  visa 
under  section  314  of  the  Immigration  Reform  and 
Control  Act  of  1986  [Pub.  L.  99-603,  set  out  below], 
and 

"(2)  are  qualified  for  the  issuance  of  such  a  visa 
but  for  (A)  numerical  and  fiscal  year  limitations  on 
the  issuance  of  such  visas.  (B)  section  212(a)(19)  or 
212(e)  of  the  Immigration  and  Nationality  Act  [8 
U.S.C.  1182(a)(19),  (e)],  or  (C)  the  fact  that  the  im- 
migrant was  a  national,  but  not  a  native,  of  a  foreign 
state  described  in  section  314  of  the  Immigration 
Reform  and  Control  Act  of  1986. 
Visas  shall  be  made  available  under  this  section  to 
spouses  and  children  of  qualified  immigrants  in  the 
same  manner  as  such  visas  were  made  available  to 
such  spouses  and  children  imder  section  314  of  the  Im- 
migration Reform  and  Control  Act  of  1986.  The  Attor- 
ney General  may  waive  section  212(a)(19)  of  the  Immi- 
gration and  Nationality  Act  (or,  on  or  after  Jime  1, 
1991,  section  212(a)(6)(C)  of  such  Act)  in  the  case  of 
qualified  immigrants  described  in  the  first  sentence  of 
this  section  *' 

[Section  133  of  Pub.  L.  101-649  effective  Nov.  29. 
1990,  and  (unless  otherwise  provided)  applicable  to 
fiscal  year  1991,  see  section  161(b)  of  Pub.  L.  101-649, 
set  out  as  an  Effective  Date  of  1990  Amendment  note 
under  section  1101  of  this  title.] 

Transition  for  Displaced  Tibetans 

Section  134  of  Pub.  K  101-649,  as  amended  by  Pub. 
L.  102-232,  title  III.  §  302(b)(7),  Dec.  12,  1991,  105  Stat. 
1744,  provided  that: 

"(a)  In  General.— Notwithstanding  the  numerical 
limitations  in  sections  201  and  202  of  the  Immigration 


and  NationaUty  Act  [8  U.S.C.  1151,  1152],  there  shall 
be  made  available  to  qualified  displaced  Tibetans  de- 
scribed in  subsection  (b)  (or  in  subsection  (d)  as  the 
spouse  or  child  of  such  an  alien)  1,000  immigrant  visas 
in  the  3-fiscal-year  period  beginning  with  fiscal  year 
1991. 

"(b)  Qualified  Displaced  Tibetan  Described.— An 
alien  described  in  this  subsection  is  an  alien  who— 
"(1)  is  a  native  of  Tibet,  and 
"(2)  since  before  date  of  the  enactment  of  this  Act 

[Nov.  29,  1990],  has  been  continuously  residing  in 

India  or  Nepal. 
For  purposes  of  paragraph  (1),  an  alien  shall  be  con- 
sidered to  be  a  native  of  Tibet  if  the  alien  was  bom  in 
Tibet  or  is  the  son,  daughter,  grandson,  or  grand- 
daughter of  an  individual  bom  in  Tibet. 

"(c)  Distribution  of  Visa  Numbers.— The  Secretary 
of  State  shall  provide  for  making  immigrant  visas  pro- 
vided under  subsection  (a)  available  to  displaced  aliens 
described  in  subsection  (b)  (or  described  in  subsection 
(d)  as  the  spouse  or  child  of  such  an  alien)  in  an  equi- 
table manner,  giving  preference  to  those  aliens  who 
are  not  firmly  resettled  in  India  or  Nepal  or  who  are 
most  likely  to  be  resettled  successfully  in  the  United 
States. 

"(d)  Derivative  Status  for  Spouses  and  Children.— 
A  spouse  or  child  (as  defined  in  section  101(b)(1)(A), 
(B),  (C),  (D),  or  (E)  of  the  Immigration  and  National- 
ity Act  [8  U.S.C.  1101(b)(1)(A),  (B),  (C),  (D),  (E)]) 
shall,  if  not  otherwise  entitled  to  an  immigrant  status 
and  the  immediate  issuance  of  a  visa  under  this  sec- 
tion, be  entitled  to  the  same  status,  and  the  same 
order  of  consideration,  provided  under  this  section,  if 
accompanying,  or  following  to  join,  his  spouse  or 
parent." 

[Section  134  of  Pub.  K  101-649  effective  Nov.  29, 
1990,  and  (unless  otherwise  provided)  applicable  to 
fiscal  year  1991,  see  section  161(b)  of  Pub.  L.  101-649, 
set  out  as  an  Effective  Date  of  1990  Amendment  note 
under  section  1101  of  this  title.] 

Expedited  Issuance  of  Lebanese  Second  and  Fifth 
Preference  Visas 

Section  155  of  Pub.  L.  101-649,  as  amended  by  Pub. 
L.  102-232,  title  III,  i  302(d)(5),  Dec.  12,  1991,  105  Stat. 
1745,  provided  that: 

"(a)  In  General.— In  the  issuance  of  immigrant  visas 
to  certain  Lebanese  immigrants  described  in  subsec- 
tion (b)  in  fiscal  years  1991  and  1992  and  notwith- 
standing section  203(c)  (or  section  203(e),  in  the  case 
of  fiscal  year  1992)  of  the  Immigration  and  National- 
ity Act  [8  U.S.C.  1153(c),  (e)]  (to  the  extent  inconsist- 
ent with  this  section),  the  Secretary  of  State  shall  pro- 
vide that  immigrant  visas  which  would  otherwise  be 
made  available  in  the  fiscal  year  shall  be  made  avail- 
able as  early  as  possible  in  the  fiscal  year. 

"(b)  Lebanese  Immigrants  Covered.— Lebanese  immi- 
grants described  in  this  subsection  are  aliens  who— 
"(1)  are  natives  of  Lebanon, 

"(2)  are  not  firmly  resettled  in  any  foreign  country 
outside  Lebanon,  and 

"(3)  as  of  the  date  of  the  enactment  of  this  Act 
[Nov.  29, 1990],  are  the  beneficiaries  of  a  petition  ap- 
proved to  accord  status  under  section  203(a)(2)  or 
203(a)(5)  of  the  Immigration  and  Nationality  Act  [8 
U.S.C.  1153(a)(2),  (5)]  (as  in  effect  as  of  the  date  of 
the  enactment  of  this  Act), 
or  who  are  the  spouse  or  child  of  such  an  alien  if  ac- 
compansring  or  following  to  Join  the  alien." 

[Section  155  of  Pub.  L.  101-649  effective  Nov.  29, 
1990,  and  (unless  otherwise  provided)  applicable  to 
fiscal  year  1991,  see  section  161(b)  of  Pub.  L.  101-649. 
set  out  as  an  Effective  Date  of  1990  Amendment  note 
under  section  1101  of  this  title.] 

Order  of  Consideration 

Section  162(a)(2)  of  Pub.  L.  101-649  provided  that: 
"Nothing  in  this  Act  [see  Tables  for  classification] 
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may  be  construed  as  continuing  the  availability  of 
visas  under  section  203(a)(7)  of  the  Immigration  and 
Nationality  Act  [8  U.S.C.  1153(a)(7)].  as  in  effect 
before  the  date  of  enactment  of  this  Act  [Nov.  29, 
1990]." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1151,  1152, 
1154,  1182,  1186a,  1186b,  1251,  1255  of  this  title;  title 
42  sections  602,  615,  1382j. 

§  1154.  Procedure  for  granting  immigrant  status 
(a)  Petitioning  procedure 

(1)(A)  Any  citizen  of  the  United  States  claim- 
ing that  an  alien  is  entitled  to  classification  by 
reason  of  a  relationship  described  in  paragraph 
(1),  (3),  or  (4)  of  section  1153(a)  of  this  title  or 
to  an  immediate  relative  status  under  section 
1151(b)(2)(A)(i)  of  this  title  may  file  a  petition 
with  the  Attorney  General  for  such  classifica- 
tion. An  alien  described  in  the  second  sentence 
of  section  1151(b)(2)(A)(i)  of  this  title  also  may 
file  a  petition  with  the  Attorney  General  imder 
this  subparagraph  for  classification  under  such 
section. 

(B)  Any  alien  lawfully  admitted  for  perma- 
nent residence  claiming  that  an  alien  is  entitled 
to  a  classification  by  reason  of  the  relationship 
described  in  section  1153(a)(2)  of  this  title  may 
file  a  petition  with  the  Attorney  General  for 
such  classification. 

(C)  Any  alien  desiring  to  be  classified  imder 
section  1153(b)(1)(A)  of  this  title,  or  any  person 
on  behalf  of  such  an  alien,  may  file  a  petition 
with  the  Attorney  General  for  such  classifica- 
tion. 

(D)  Any  employer  desiring  and  intending  to 
employ  within  the  United  States  an  alien  enti- 
tled to  classification  under  section 
1153(b)(1)(B),  1153(b)(1)(C),  1153(b)(2),  or 
1153(b)(3)  of  this  title  may  file  a  petition  with 
the  Attorney  General  for  such  classification. 

(E)(i)  Any  alien  (other  than  a  special  immi- 
grant under  section  1101(a)(27)(D)  of  this  title) 
desiring  to  be  classified  imder  section  1153(b)(4) 
of  this  title,  or  any  person  on  behalf  of  such  an 
alien,  may  file  a  petition  with  the  Attorney 
General  for  such  classification. 

(ii)  Aliens  claiming  status  as  a  special  immi- 
grant under  section  1101(a)(27)(D)  of  this  title 
may  file  a  petition  only  with  the  Secretary  of 
State  and  only  after  notification  by  the  Secre- 
tary that  such  status  has  been  recommended 
and  approved  pursuant  to  such  section. 

(P)  Any  alien  desiring  to  be  classified  under 
section  1153(b)(5)  of  this  title  may  file  a  peti- 
tion with  the  Attorney  General  for  such  classi- 
fication. 

(G)(i)  Any  alien  desiring  to  be  provided  an 
immigrant  visa  under  section  1153(c)  of  this 
title  may  file  a  petition  at  the  place  and  time 
determined  by  the  Secretary  of  State  by  regula- 
tion. Only  one  such  petition  may  be  filed  by  an 
alien  with  respect  to  any  petitioning  period  es- 
tablished. If  more  than  one  petition  is  submit- 
ted all  such  petitions  submitted  for  such  period 
by  the  alien  shall  be  voided. 

(ii)(I)  The  Secretary  of  State  shall  designate 
a  period  for  the  filing  of  petitions  with  respect 
to  visas  which  may  be  issued  under  section 
1153(c)  of  this  title  for  the  fiscal  year  begiiming 
after  the  end  of  the  period. 


(II)  Aliens  who  qualify,  through  random  se- 
lection, for  a  visa  imder  section  1153(c)  of  this 
title  shall  remain  eligible  to  receive  such  visa 
only  through  the  end  of  the  specific  fiscal  year 
for  which  they  were  selected. 

(III)  The  Secretary  of  State  shall  prescribe 
such  regulations  as  may  be  necessary  to  carry 
out  this  clause. 

(iii)  A  petition  under  this  subparagraph  shall 
be  in  such  form  as  the  Secretary  of  State  may 
by  regulation  prescribe  and  shall  contain  such 
information  and  be  supported  by  such  docu- 
mentary evidence  as  the  Secretary  of  State  may 
require. 

ISee  main  edition  for  text  of  (2)1 

(b)  Investigation;  consultation;  approval;  authoriza- 
tion to  grant  preference  status 

After  an  investigation  of  the  facts  in  each 
case,  and  after  consultation  with  the  Secretary 
of  Labor  with  respect  to  petitions  to  accord  a 
status  under  section  1153(b)(2)  or  1153(b)(3)  of 
this  title,  the  Attorney  General  shall,  if  he  de- 
termines that  the  facts  stated  in  the  petition 
are  true  and  that  the  alien  in  behalf  of  whom 
the  petition  is  made  is  an  immediate  relative 
specified  in  section  1151(b)  of  this  title,  or  is  eli- 
gible for  preference  under  subsection  (a)  or  (b) 
of  section  1153  of  this  title,  approve  the  peti- 
tion and  forward  one  copy  thereof  to  the  De- 
partment of  State.  The  Secretary  of  State  shall 
then  authorize  the  consular  officer  concerned 
to  grant  the  preference  status. 

iSee  main  edition  for  text  of(c)  and  (d)l 

(e)  Subsequent  Hnding  of  non-entitlement  to  prefer- 
ence classification 

Nothing  in  this  section  shall  be  construed  to 
entitle  an  immigrant,  in  behalf  of  whom  a  peti- 
tion under  this  section  is  approved,  to  enter  the 
United  States  as  an  immigrant  under  subsec- 
tion (a),  (b),  or  (c)  of  section  1153  of  this  title  or 
as  an  immediate  relative  under  section  1151(b) 
of  this  title  if  upon  his  arrival  at  a  port  of  entry 
in  the  United  States  he  is  found  not  to  be  enti- 
tled to  such  classification. 

(f)  Preferential  treatment  for  children  fathered  by 
United  States  citizens  and  bom  in  Korea,  Viet- 
nam, Laos,  Kampuchea,  or  Thailand  after  1950 
and  before  October  22, 1982 

(1)  Any  alien  claiming  to  be  an  alien  de- 
scribed m  paragraph  (2)(A)  of  this  subsection 
(or  any  person  on  behalf  of  such  an  alien)  may 
file  a  petition  with  the  Attorney  General  for 
classification  under  section  1151(b),  1153(a)(1), 
or  1153(a)(3)  of  this  title,  as  appropriate.  After 
an  investigation  of  the  facts  of  each  case  the 
Attorney  General  shall,  if  the  conditions  de- 
scribed in  paragraph  (2)  are  met,  approve  the 
petition  and  forward  one  copy  to  the  Secretary 
of  State. 

(2)  The  Attorney  General  may  approve  a  peti- 
tion for  an  alien  under  paragraph  (1)  if— 

(A)  he  has  reason  to  believe  that  the  alien 
(i)  was  bom  in  Korea,  Vietnam,  Laos,  Kampu- 
chea, or  Thailand  after  1950  and  before  Octo- 
ber 22,  1982,  and  (ii)  was  fathered  by  a  United 
States  citizen; 
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(B)  he  has  received  an  acceptable  guarantee 
of  legal  custody  and  financial  responsibility 
described  in  paragraph  (4);  and 

(C)  in  the  case  of  an  alien  under  eighteen 
years  of  age,  (i)  the  alien's  placement  with  a 
sponsor  in  the  United  States  has  been  ar- 
ranged by  an  appropriate  public,  private,  or 
State  child  welfare  agency  licensed  in  the 
United  States  and  actively  involved  in  the  in- 
tercountry  placement  of  children  and  (ii)  the 
alien's  mother  or  guardian  has  in  writing  ir- 
revocably released  the  alien  for  emigration. 

(3)  In  considering  petitions  filed  under  para- 
graph (1),  the  Attorney  General  shall— 

(A)  consult  with  appropriate  governmental 
officials  and  officials  of  private  volimtary  or- 
ganizations in  the  coimtry  of  the  alien's  birth 
in  order  to  make  the  determinations  de- 
scribed in  subparagraphs  (A)  and  (C)(ii)  of 
paragraph  (2);  and 

(B)  consider  the  physical  appearance  of  the 
alien  and  any  evidence  provided  by  the  peti- 
tioner, including  birth  and  baptismal  certifi- 
cates, local  civil  records,  photographs  of,  and 
letters  or  proof  of  financial  support  from,  a 
putative  father  who  is  a  citizen  of  the  United 
States,  and  the  testimony  of  witnesses,  to  the 
extent  it  is  relevant  or  probative. 

(4)(A)  A  guarantee  of  legal  custody  and  finan- 
cial responsibility  for  an  alien  described  in 
paragraph  (2)  must— 

(i)  be  signed  in  the  presence  of  an  immigra- 
tion officer  or  consular  officer  by  an  individ- 
ual (hereinafter  in  this  paragraph  referred  to 
as  the  "sponsor")  who  is  twenty-one  years  of 
age  or  older,  is  of  good  moral  character,  and 
is  a  citizen  of  the  United  States  or  alien  law- 
fully admitted  for  permanent  residence,  and 

(ii)  provide  that  the  sponsor  agrees  (I)  in 
the  case  of  an  alien  under  eighteen  years  of 
age,  to  assimie  legal  custody  for  the  alien 
after  the  alien's  departure  to  the  United 
States  and  imtil  the  alien  becomes  eighteen 
years  of  age,  in  accordance  with  the  laws  of 
the  State  where  the  alien  and  the  sponsor 
will  reside,  and  (II)  to  furnish,  during  the 
five-year  period  beginning  on  the  date  of  the 
alien's  acquiring  the  status  of  an  alien  lawful- 
ly admitted  for  permanent  residence,  or 
during  the  period  beginning  on  the  date  of 
the  alien's  acquiring  the  status  of  an  alien 
lawfully  admitted  for  permanent  residence 
and  ending  on  the  date  on  which  the  alien  be- 
comes twenty-one  years  of  age,  whichever 
period  is  longer,  such  financial  support  as  is 
necessary  to  maintain  the  family  in  the 
United  States  of  which  the  alien  is  a  member 
at  a  level  equal  to  at  least  125  per  centum  of 
the  current  official  poverty  line  (as  estab- 
lished by  the  Director  of  the  Office  of  Man-^ 
agement  and  Budget,  under  section  9902(2)  of 
title  42  and  as  revised  by  the  Secretary  of 
Health  and  Human  Services  under  the  second 
and  third  sentences  of  such  section)  for  a 
family  of  the  same  size  as  the  size  of  the 
alien's  family. 

(B)  A  guarantee  of  legal  custody  and  financial 
responsibility  described  in  subparagraph  (A) 
may  be  enforced  with  respect  to  an  alien 
against  his  sponsor  in  a  civil  suit  brought  by 


the  Attorney  General  in  the  United  States  dis- 
trict court  for  the  district  in  which  the  sponsor 
resides,  except  that  a  sponsor  or  his  estate  shall 
not  be  liable  under  such  a  guarantee  if  the 
sponsor  dies  or  is  adjudicated  a  bankrupt  imder 
title  11. 

(g)  Restriction  on  petitions  based  on  marriages  en- 
tered while  in  exclusion  or  deportation  proceed- 
ings 

Notwithstanding  subsection  (a)  of  this  sec- 
tion, except  as  provided  in  section  1255(e)(3)  of 
this  title,  a  petition  may  not  be  approved  to 
grant  an  alien  immediate  relative  status  or 
preference  status  by  reason  of  a  marriage 
which  was  entered  into  during  the  period  de- 
scribed in  section  1255(e)(2)  of  this  title,  until 
the  alien  has  resided  outside  the  United  States 
for  a  2-year  period  beginning  after  the  date  of 
the  marriage. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  I,  §  162(b),  title  VII,  §  702(b),  104  Stat. 
5010,  5086;  Dec.  12,  1991,  Pub.  L.  102-232,  title 
III,  §§  302(e)(4),  (5),  308(b),  309(b)(5),  105  Stat. 
1745,  1746,  1757,  1758.) 

Amendments 

1991-Subsec.  (a)(1)(A).  Pub.  L.  102-232, 
§  302(e)(4)(A),  inserted  sentence  at  end  authorizing 
filing  of  petitions  by  aliens  described  in  second  sen- 
tence of  section  1151(b)(2)(A)(i)  of  this  title. 

Subsec.  (a)(l)(P).  Pub.  L.  102-232,  §  302(e)(4)(B), 
substituted  "Attorney  General"  for  "Secretary  of 
State". 

Subsec.  (a)(l)(G)(iii).  Pub.  L.  102-232,  §  302(e)(4)(C). 
struck  out  "or  registration"  after  "petition". 

Subsec.  (e).  Pub.  L.  102-232,  §  302(e)(5),  substituted 
"as  an  immigrant"  for  "as  a  immigrant". 

Subsec.  (f  )(4)(A)(ii)(II).  Pub.  L.  102-232,  §  309(b)(5). 
substituted  "the  second  and  third  sentences  of  such 
section"  for  "section  9847  of  title  42". 

Subsec.  (g).  Pub.  L.  102-232,  §  308(b),  made  technical 
correction  to  directory  language  of  Pub.  L.  101-649, 
§  702(b).  See  1990  Amendment  note  below. 

1990-Subsec.  (a)(1).  Pub.  L.  101-649.  1162(b)(1). 
added  par.  (1)  and  struck  out  former  par.  (1)  which 
read  as  foUows:  "Any  citizen  of  the  United  States 
claiming  that  an  alien  is  entitled  to  a  preference  status 
by  reason  of  a  relationship  described  in  paragraph  (1). 
(4),  or  (5)  of  section  1153(a)  of  this  title,  or  to  an  im- 
mediate relative  status  under  section  1151(b)  of  this 
title,  or  any  alien  lawfully  admitted  for  permanent 
residence  claiming  that  an  alien  is  entitled  to  a  prefer- 
ence status  by  reason  of  the  relationship  described  in 
section  1153(a)(2)  of  this  title,  or  any  alien  desiring  to 
be  classified  as  a  preference  immigrant  imder  section 
1153(a)(3)  of  this  title  (or  any  person  on  behalf  of 
such  an  alien),  or  any  person  desiring  and  intending  to 
employ  within  the  United  States  an  alien  entitled  to 
classification  as  a  preference  immigrant  under  section 
1153(a)(6)  of  this  title,  may  file  a  petition  with  the  At- 
torney General  for  such  classification.  The  petition 
shall  be  in  such  form  as  the  Attorney  General  may  by 
regulations  prescribe  and  shall  contain  such  informa- 
tion and  be  supported  by  such  documentary  evidence 
as  the  Attorney  General  may  require.  The  petition 
shall  be  made  imder  oath  administered  by  any  individ- 
ual having  authority  to  administer  oaths,  if  executed 
in  the  United  States,  but,  if  executed  outside  the 
United  States,  administered  by  a  consular  officer  or  an 
immigration  officer." 

Subsec.  (b).  Pub.  L.  101-649.  %  162(b)(2),  substituted 
reference  to  section  1153(b)(2)  or  1153(b)(3)  of  this 
title  for  reference  to  section  1153(a)(3)  or  (6)  of  this 
title,  and  reference  to  preference  under  section  1153(a) 
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or  (b)  of  this  title  for  reference  to  a  preference  status 
under  section  1153(a)  of  this  title. 

Subset  (e).  Pub.  L.  101-649.  §  162(b)(3).  substituted 
"immigrant  under  subsection  (a),  (b).  or  (c)  of  section 
1153  of  this  title"  for  "preference  immigrant  under 
section  1153(a)  of  this  title". 

Subsec.  (f).  Pub.  L.  101-649,  §  162(b)(5).  (6).  redesig- 
nated subsec.  (g)  as  (f )  and  struck  out  former  subsec. 
(f )  which  related  to  applicability  of  provisions  to  quali- 
fied immigrants  specified  in  section  1152(e)  of  this 
title. 

Subsec.  (f)(1).  Pub.  L.  101-649,  §  162(b)(4).  substitut- 
ed reference  to  section  1153(a)(3)  of  this  title  for  refer- 
ence to  section  1153(a)(4)  of  this  title. 

Subsec.  (g).  Pub.  L.  101-649.  §  702(b),  as  amended  by 
Pub.  L.  102-232.  |  308(b).  inserted  "except  as  provided 
in  section  1255(e)(3)  of  this  title."  after  "Notwith- 
standing subsection  (a)  of  this  section.". 

Pub.  L.  101-649,  §  162(b)(6),  redesignated  subsec.  (h) 
as  (g).  Former  subsec.  (g)  redesignated  as  (f ). 

Subsec.  (h).  Pub.  L.  101-649.  §  162(b)(6).  redesignat- 
ed subsec.  (h)  as  (g). 

Effective  Date  of  1991  Amendb«ent 

Amendment  by  sections  302(e)(4),  (5)  and  308(b)  of 
Pub.  L.  102-232  effective  as  if  included  in  the  enact- 
ment of  the  Immigration  Act  of  1990,  Pub.  L.  101-649, 
see  section  310(1)  of  Pub.  L.  102-232,  set  out  as  a  note 
under  section  1101  of  this  title. 

Effective  Date  of  1990  Amendb^ent 

Amendment  by  section  162(b)  of  Pub.  L.  101-649  ef- 
fective Nov.  29, 1990,  but  only  insofar  as  section  162(b) 
relates  to  visas  for  fiscal  years  beginning  with  fiscal 
year  1992,  with  general  transition  provisions,  see  sec- 
tion 161(b).  (c)  of  Pub.  L.  101-649.  set  out  as  a  note 
under  section  1101  of  this  title. 

Section  702(c)  of  Pub.  L.  101-649  provided  that: 
"The  amendments  made  by  this  section  [amending 
sections  1154  and  1255  of  this  title]  shall  apply  to  mar- 
riages entered  into  before,  on,  or  after  the  date  of  the 
enactment  of  this  Act  [Nov.  29, 19901." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1151,  1153, 
1155, 1182,  1184,  1186a,  1255, 1255a  of  this  title. 

§  1157.  Annual  admission  of  refugees  and  admission 
of  emergency  situation  refugees 

(a)  Maximum  number  of  admissions;  increases  for 
humanitarian  concerns;  allocations 

iSee  main  edition  for  text  ofiDto  (5)] 

(4)  In  the  determination  made  under  this  sub- 
section for  each  fiscal  year  (beginning  with 
fiscal  year  1992),  the  President  shall  enumer- 
ate, with  the  respective  number  of  refugees  so 
determined,  the  number  of  aliens  who  were 
granted  asylum  in  the  previous  year. 

ISee  main  edition  for  text  o/(6)] 

(c)  Admission  by  Attorney  General  of  refugees;  crite- 
ria; admission  status  of  spouse  or  child;  applica- 
bility of  other  statutory  requirements;  termina- 
tion of  refugee  status  of  alien,  spouse  or  child 

ISee  main  edition  for  text  ofil)  and  (2)] 

(3)  The  provisions  of  paragraphs  (4),  (5),  and 
(7)(A)  of  section  1182(a)  of  this  title  shall  not 
be  applicable  to  any  alien  seeking  admission  to 
the  United  States  under  this  subsection,  and 
the  Attorney  General  may  waive  any  other  pro- 
vision of  such  section  (other  than  paragraph 
(2)(C)  or  subparagraph  (A),  (B),  (C),  or  (E)  of 


paragraph  (3))  with  respect  to  such  an  alien  for 
humanitarian  purposes,  to  assure  family  unity, 
or  when  it  is  otherwise  in  the  public  interest. 
Any  such  waiver  by  the  Attorney  General  shall 
be  in  writing  and  shall  be  granted  only  on  an 
individual  basis  following  an  investigation.  The 
Attorney  General  shall  provide  for  the  annual 
reporting  to  Congress  of  the  nimiber  of  waivers 
granted  under  this  paragraph  in  the  previous 
fiscal  year  and  a  summary  of  the  reasons  for 
granting  such  waivers. 

ISee  main  edition  for  text  of  (4);  (d)  and  (e)] 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  I,  §  104(b),  title  VI,  §  603(a)(4),  104  Stat. 
4985,  5082;  Dec.  12,  1991,  Pub.  L.  102-232,  title 
III,  §  307(0(1),  105  Stat.  1756.) 

Amendments 

1991— Subsec.  (c)(3).  Pub.  L.  102-232  substituted 
"subparagraph  (A)"  for  "subparagraphs  (A)". 

1990— Subsec.  (a)(4).  Pub.  L.  101-649,  §  104(b),  added 
par.  (4). 

Subsec.  (c)(3).  Pub.  L.  101-649,  §  603(a)(4),  substitut- 
ed "(4),  (5),  and  (7)(A)"  for  "(14),  (15),  (20),  (21),  (25), 
and  (32)"  and  "(other  than  paragraph  (2)(C)  or  sub- 
paragraphs (A),  (B),  (C),  or  (E)  of  paragraph  (3))"  for 
"(other  than  paragraph  (27),  (29),  or  (33)  and  other 
than  so  much  of  paragraph  (23)  as  relates  to  traffick- 
ing in  narcotics)**. 

Effective  Date  of  1991  Amendment 

Section  307(Z)  of  Pub.  L.  102-232  provided  that  the 
amendments  made  by  that  section  [amending  this  sec- 
tion, sections  1159,  1161,  1187,  1188,  1254a,  1255a,  and 
1322  of  this  title,  and  provisions  set  out  as  notes  under 
sections  1101  and  1255  of  this  title]  are  effective  as  if 
included  in  section  603(a)  of  the  Immigration  Act  of 
1990,  Pub.  L.  101-649. 

Effective  Date  of  1990  Amendment 

Amendment  by  section  104(b)  of  Pub.  L.  101-649  ef- 
fective Nov.  29,  1990,  and  (unless  otherwise  provided) 
applicable  to  fiscal  year  1991,  see  section  161(b)  of 
Pub.  L.  101-649,  set  out  as  a  note  imder  section  1101  of 
this  title. 

Amendment  by  section  603(a)(4)  of  Pub.  L.  101-649 
applicable  to  individuals  entering  United  States  on  or 
after  June  1,  1991,  see  section  601(e)(1)  of  Pub.  L. 
101-649,  set  out  as  a  note  under  section  1101  of  this 
title. 

Establishing  Categories  of  Aliens  for  Purposes  of 
Refugee  Determinations 

Pub.  L.  101-167,  title  V,  §  599D,  Nov.  21,  1989,  103 
Stat.  1261,  as  amended  by  Pub.  L.  101-513,  title  V, 
§  598(a),  Nov.  5, 1990, 104  Stat.  2063,  provided  that: 

"(a)  In  General.— In  the  case  of  an  alien  who  is 
within  a  category  of  aliens  established  under  subsec- 
tion (b),  the  alien  may  establish,  for  piuposes  of  ad- 
mission as  a  refugee  under  section  207  of  the  Immigra- 
tion and  Nationality  Act  C8  U.S.C.  1157],  that  the  alien 
has  a  well-founded  fear  of  persecution  on  account  of 
race,  religion,  nationality,  membership  in  a  particular 
social  group,  or  political  opinion  by  asserting  such  a 
fear  and  asserting  a  credible  basis  for  concern  about 
the  possibility  of  such  persecution. 
"(b)  Establishment  of  Categories.— 

"(1)  For  purposes  of  subsection  (a),  the  Attorney 
General,  in  consultation  with  the  Secretary  of  State 
and  the  Coordinator  for  Refugee  Affairs,  shall  estab- 
lish— 

"(A)  one  or  more  categories  of  aliens  who  are  or 
were  nationals  and  residents  of  the  Soviet  Union 
and  who  share  common  characteristics  that  identi- 
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fy  them  as  targets  of  persecution  in  the  Soviet 
Union  on  account  of  race,  religion,  nationality, 
membership  in  a  particular  social  group,  or  politi- 
cal opinion,  and 

*'(B)  one  or  more  categories  of  aliens  who  are  or 
were  nationals  and  residents  of  Vietnam,  Laos,  or 
Cambodia  and  who  share  common  characteristics 
that  identify  them  as  targets  of  persecution  in 
such  respective  foreign  state  on  such  an  account. 
"(2)(A)  Aliens  who  are  (or  were)  nationals  and  resi- 
dents of  the  Soviet  Union  and  who  are  Jews  or  Evan- 
gelical Christians  shall  be  deemed  a  category  of  alien 
established  under  paragraph  (IKA). 

"(B)  Aliens  who  are  (or  were)  nationals  of  the 
Soviet  Union  and  who  are  current  members  of,  and 
demonstrate  public,  active,  and  continuous  participa- 
tion (or  attempted  participation)  in  the  religious  ac- 
tivities of,  the  Ukrainian  Catholic  Church  or  the 
Ukrainian  Orthodox  Church,  shall  be  deemed  a  cate- 
gory of  alien  established  imder  paragraph  (1)(A). 

"(C)  Aliens  who  are  (or  were)  nationals  and  resi- 
dents of  Vietnam,  Laos,  or  Cambodia  and  who  are 
members  of  categories  of  individuals  determined,  by 
the  Attorney  General  in  accordance  with  'Immigra- 
tion and  Naturalization  Service  Worldwide  Guide- 
lines for  Overseas  Refugee  Processing'  (issued  by  the 
Immigration  and  Naturalization  Service  in  August 
1983)  shall  be  deemed  a  category  of  alien  established 
under  paragraph  (1)(B). 

"(3)  Within  the  number  of  admissions  of  refugees 
allocated  for  for  [sic]  each  of  fiscal  years  1990.  1991, 
and  1992  for  refugees  who  are  nationals  of  the 
Soviet  Union  under  section  207(a)(3)  of  the  Immigra- 
tion and  Nationality  Act  [8  U.S.C.  1157(a)(3)],  not- 
withstanding any  other  provision  of  law,  the  Presi- 
dent shall  allocate  one  thousand  of  such  admissions 
for  such  fiscal  year  to  refugees  who  are  within  the 
category  of  aliens  described  in  paragraph  (2)(B). 
"(c)  Written  Reasons  for  Denials  of  Refugee 
Status.— Each  decision  to  deny  an  application  for  ref- 
ugee status  of  an  alien  who  is  within  a  category  estab- 
lished under  this  section  shall  be  in  writing  and  shall 
state,  to  the  maximum  extent  feasible,  the  reason  for 
the  denial. 

"(d)  Permitting  Certain  Aliens  Within  Categories 
TO  Reapply  for  Refugee  Status.— Each  alien  who  is 
within  a  category  established  under  this  section  and 
who  (after  August  14,  1988,  and  before  the  date  of  the 
enactment  of  this  Act  [Nov.  21, 1989])  was  denied  refu- 
gee status  shall  be  permitted  to  reapply  for  such 
status.  Such  an  application  shall  be  determined  taking 
into  accoimt  the  application  of  this  section. 
"(e)  Period  of  Application.— 

"(1)  Subsections  (a)  and  (b)  shall  take  effect  on 
the  date  of  the  enactment  of  this  Act  [Nov.  21, 1989] 
and  shall  only  apply  to  applications  for  refugee 
status  submitted  before  October  1, 1992. 

"(2)  Subsection  (c)  shall  apply  to  decisions  made 
after  the  date  of  the  enactment  of  this  Act  and 
before  October  1. 1992. 

"(3)  Subsection  (d)  shall  take  effect  on  the  date  of 
the  enactment  of  this  Act  and  shall  only  apply  to 
reapplications  for  refugee  status  submitted  before 
October  1, 1992. 

"(f)  GAO  Reports  on  Soviet  Refugee  Processing.— 
"(1)  The  Comptroller  General  shall  submit  to  the 
Committees  on  the  Judiciary  of  the  Senate  and  of 
the  House  of  Representatives  reports  on  the  imple- 
mentation of  this  section  in  Italy  and  the  Soviet 
Union.  Such  reports  shall  include  a  review  of — 

"(A)  the  timeliness  and  length  of  individual 
interviews, 

"(B)  the  adequacy  of  staffing  and  fimding  by  the 
Department  of  State,  the  Immigration  and  Natu- 
ralization Service,  and  voluntary  agencies,  includ- 
ing the  adequacy  of  staffing,  computerization,  and 
administration  of  the  processing  center  in  Wash- 
ington, 

"(C)  the  sufficiency  of  the  proposed  Soviet  refu- 
gee  processing  system  within  the  United  States. 


"(D)  backlogs  (if  any)  by  ethnic  or  religious 
groups  and  the  reasons  any  such  backlogs  exist, 

"(E)  the  sufficiency  of  the  means  of  distributing 
and  receiving  applications  for  refugee  status  in 
Moscow, 

"(F)  to  the  extent  possible,  a  comparison  of  the 
cost  of  conducting  refugee  processing  only  in 
Moscow  and  such  cost  of  processing  in  both 
Moscow  and  in  Italy,  and 

"(G)  an  evaluation  of  efforts  to  phase  out  Soviet 
refugee  processing  in  Italy. 

"(2)  The  Comptroller  [General]  shall  submit  a  pre- 
liminary report  under  paragraph  (1)  by  December 
31,  1989,  and  a  final  report  by  March  31,  1990.  The 
final  report  shall  include  any  recommendations 
which  the  Comptroller  General  may  have  regarding 
the  need,  if  any,  to  revise  or  extend  the  application 
of  this  section." 

Presidential  Determination  Concerning  Admission 
AND  Adjustment  of  Status  of  Refugees 

Determinations  by  the  President  pursuant  to  this 
section  concerning  the  admission  and  adjustment  of 
status  of  refugees  for  particular  fiscal  years  were  con- 
tained in  the  following  Presidential  Determinations: 

Presidential  Determination  No.  92-2.  Oct.  9,  1991.  56 
P.R.  51633. 

Presidential  Determination  No.  91-3,  Oct.  12,  1990. 
55  P.R.  41979. 

Presidential  Determination  No.  90-2,  Oct.  6,  1989,  54 
F.R.  43035. 

Presidential  Determination  No.  89-15,  June  19.  1989, 
54  F.R.  31493. 

§  1158.  Asylum  procedure 

ISee  main  edition  for  text  ofia)  to  (c)] 

(d)  Aliens  convicted  of  aggravated  felony 

An  alien  who  has  been  convicted  of  an  aggra- 
vated felony,  notwithstanding  subsection  (a)  of 
this  section,  may  not  apply  for  or  be  granted 
asylum. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649. 
title  V,  §  515(a)(1).  104  Stat.  5053.) 

Amendments 
1990— Subsec.  (d).  Pub.  L.  101-649  added  subsec.  (d). 

Effective  Date  of  1990  Amendbient 

Section  515(b)  of  Pub.  L.  101-649,  as  amended  by 
Pub.  L.  102-232,  title  III,  §  306(a)(13),  Dec.  12,  1991. 
105  Stat.  1752,  provided  that: 

"(1)  The  amendment  made  by  subsection  (a)(1) 
[amending  this  section]  shall  apply  to  convictions  en- 
tered before,  on.  or  after  the  date  of  the  enactment  of 
this  Act  [Nov.  29,  1990]  and  to  applications  for  asylum 
made  on  or  after  such  date. 

"(2)  The  amendment  made  by  subsection  (a)(2) 
[amending  section  1253  of  this  title]  shall  apply  to 
convictions  entered  before,  on,  or  after  the  date  of  the 
enactment  of  this  Act  [Nov.  29,  1990]  and  to  applica- 
tions for  withholding  of  deportation  made  on  or  after 
such  date." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1324b  of  this 
title;  title  7  section  2015;  title  22  section  4703;  title  42 
sections  602,  615, 1436a. 

§  1159.  Adjustment  of  status  of  refugees 

iSee  main  edition  for  text  ofia)l 
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(b)  Maximum  number  of  acQustments;  recordkeeping 

Not  more  than  10,000  of  the  refugee  admis- 
sions authorized  under  section  1157(a)  of  this 
title  in  any  fiscal  year  may  be  made  available 
by  the  Attorney  General,  in  the  Attorney  Gen- 
eral's discretion  and  under  such  regulations  as 
the  Attorney  General  may  prescribe,  to  adjust 
to  the  status  of  an  alien  lawfully  admitted  for 
permanent  residence  the  status  of  any  alien 
granted  asylum  who— 

ISee  main  edition  for  text  ofiDto  (5)1 

Upon  approval  of  an  application  under  this  sub- 
section, the  Attorney  General  shall  establish  a 
record  of  the  alien's  admission  for  lawful  per- 
manent residence  as  of  the  date  one  year  before 
the  date  of  the  approval  of  the  application. 

(c)  Applicability  of  other  Federal  statutory  require- 
ments 

The  provisions  of  paragraphs  (4),  (5),  and 
(7)(A)  of  section  1182(a)  of  this  title  shall  not 
be  applicable  to  any  alien  seeking  adjustment 
of  status  under  this  section,  and  the  Attorney 
General  may  waive  any  other  provision  of  such 
section  (other  than  paragraph  (2)(C)  or  sub- 
paragraph (A),  (B),  (C),  or  (E)  of  paragraph  (3)) 
with  respect  to  such  an  alien  for  himianitarian 
purposes,  to  assure  family  unity,  or  when  it  is 
otherwise  in  the  public  interest. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  I,  §  104(a)(1),  title  VI,  §  603(a)(4),  104  Stat. 
4985,  5082;  Dec.  12,  1991,  Pub.  L.  102-232,  title 
III,  §  307(Z)(1),  105  Stat.  1756.) 

Amendments 

1991— Subsec.  (c).  Pub.  L.  102-232  substituted  "sub- 
paragraph (A)"  for  "subparagraphs  (A)". 

1990— Subsec.  (b).  Pub.  L.  101-649.  §  104(a)(1).  substi- 
tuted "10.000"  for  "five  thousand". 

Subsec.  (c).  Pub.  L.  101-649,  §  603(a)(4).  substituted 
"(4),  (5).  and  (7)(A)"  for  "(14),  (15),  (20).  (21).  (25),  and 
(32)"  and  "(other  than  paragraph  (2)(C)  or  subpara- 
graphs (A),  (B),  (C),  or  (E)  of  paragraph  (3))"  for 
"(other  than  paragraph  (27).  (29).  or  (33)  and  other 
than  so  much  of  paragraph  (23)  as  relates  to  traffick- 
ing in  narcotics)". 

Effective  Date  of  1991  Amendment 

Section  307(Z)  of  Pub.  L.  102-232  provided  that  the 
amendment  made  by  that  section  is  effective  as  if  in- 
cluded in  section  603(a)  of  the  Immigration  Act  of 
1990.  Pub.  L.  101-649. 

Effective  Date  of  1990  Amendment 

Section  104(a)(2)  of  Pub.  L.  101-649  provided  that: 
"The  amendment  made  by  paragraph  (1)  [amending 
this  section]  shall  apply  to  fiscal  years  beginning  with 
fiscal  year  1991  and  the  President  is  authorized,  with- 
out the  need  for  appropriate  consultation,  to  increase 
the  refugee  determination  previously  made  under  sec- 
tion 207  of  the  Immigration  and  Nationality  Act  C8 
U.S.C.  1157]  for  fiscal  year  1991  in  order  to  make  such 
amendment  effective  for  such  fiscal  year." 

Amendment  by  section  603(a)(4)  of  Pub.  L.  101-649 
applicable  to  individuals  entering  United  States  on  or 
after  June  1.  1991,  see  section  601(e)(1)  of  Pub.  L. 
101-649.  set  out  as  a  note  under  section  1101  of  this 
title. 

Waiver  of  Numerical  Limitation  for  Certain  Cur- 
rent   AsYLEEs;    Adjustment    of    Certain    Former 

ASYLEES 

Section  104(c).  (d)  of  Pub.  L.  101-649  provided  that: 


"(c)  Waiver  of  Numerical  Limitation  for  Certain 
Current  Asylees.— The  numerical  limitation  on  the 
number  of  aliens  whose  status  may  be  adjusted  imder 
section  209(b)  of  the  Immigration  and  Nationality  Act 
[8  U.S.C.  1159(b)]  shall  not  apply  to  an  alien  described 
in  subsection  (d)  or  to  an  alien  who  has  applied  for  ad- 
justment of  status  under  such  section  on  or  before 
Jime  1. 1990. 
"(d)  Adjustment  of  Certain  Former  Asylees.— 

"(1)  In  general.— Subject  to  paragraph  (2).  the 
provisions  of  section  209(b)  of  the  Immigration  and 
Nationality  Act  [8  U.S.C.  1159(b)]  shall  also  apply  to 
an  alien— 

"(A)  who  was  granted  asyliun  before  the  date  of 
the  enactment  of  this  Act  [Nov.  29,  1990]  (regard- 
less of  whether  or  not  such  asylum  has  been  termi- 
nated under  section  208(b)  of  the  Immigration  and 
Nationality  Act  [8  U.S.C.  1158(b)]). 

"(B)  who  is  no  longer  a  refugee  because  of  a 
change  in  circumstances  in  a  foreign  state,  and 

"(C)  who  was  (or  would  be)  qualified  for  adjust- 
ment of  status  imder  section  209(b)  of  the  Immi- 
gration and  Nationality  Act  as  of  the  date  of  the 
enactment  of  this  Act  but  for  paragraphs  (2)  and 
(3)  thereof  and  but  for  any  numerical  limitation 
under  such  section. 

"(2)  Application  of  per  country  limitations.— 
The  number  of  aliens  who  are  natives  of  any  foreign 
state  who  may  adjust  status  pursuant  to  paragraph 
(1)  in  any  fiscal  year  shall  not  exceed  the  difference 
between    the    per    country    limitation    established 
under  section  202(a)  of  the  Immigration  and  Nation- 
ality Act  C8  U.S.C.  1152(a)]  and  the  niunber  of  aliens 
who  are  chargeable  to  that  foreign  state  in  the  fiscal 
year  under  section  202  of  such  Act." 
[Section  104(c).  (d)  of  Pub.  L.  101-649  effective  Nov. 
29.  1990.  and  (unless  otherwise  provided)  applicable  to 
fiscal  year  1991.  see  section  161(b)  of  Pub.  L.  101-649, 
set  out  as  an  Effective  Date  of  1990  Amendment  note 
under  section  1101  of  this  title.] 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1151.  1160. 
1255a  of  this  title. 

§  1160.  Special  agricultural  workers 
(a)  Lawful  residence 

iSee  main  edition  for  text  ofil)  and  (2)1 
(3)  Termination  of  temporary  residence 

(A)  During  the  period  of  temporary  resi- 
dent status  granted  an  alien  under  paragraph 
(1),  the  Attorney  General  may  terminate 
such  status  only  upon  a  determination  under 
this  chapter  that  the  alien  is  deportable. 

(B)  Before  any  alien  becomes  eligible  for 
adjustment  of  status  imder  paragraph  (2),  the 
Attorney  General  may  deny  adjustment  to 
permanent  status  and  provide  for  termination 
of  the  temporary  resident  status  granted  such 
alien  under  paragraph  (1)  if— 

(i)  the  Attorney  General  finds  by  a  pre- 
ponderance of  the  evidence  that  the  adjust- 
ment to  temporary  resident  status  was  the 
result  of  fraud  or  willful  misrepresentation 
as  set  out  in  section  1182(a)(6)(C)(i)  of  this 
title,  or 

(ii)  the  alien  commits  an  act  that  (I) 
makes  the  alien  inadmissible  to  the  United 
States  as  an  immigrant,  except  as  provided 
imder  subsection  (c)(2)  of  this  section,  or 
(II)  is  convicted  of  a  felony  or  3  or  more 
misdemeanors  committed  in  the  United 
States. 
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ISee  main  edition  for  text  of  (4)  and  (5)3 

(b)  Applications  for  a4]U8tinent  of  status 

iSee  main  edition  for  text  ofU)  to  (5)1 

(6)  Confidentiality  of  information 

Neither   the   Attorney    General,   nor   any 
other  official  or  employee  of  the  Department 
of  Justice,  or  bureau  or  agency  thereof,  may— 
(A)  use  the  information  furnished  pursu- 
ant to  an  application  filed  under  this  sec- 
tion for  any  purpose  other  than  to  make  a 
determination  on  the  application  including 
a     determination     imder     subparagraph  ^ 
(a)(3)(B),  or  for  enforcement  of  paragraph 
(7).2 

ISee  main  edition  for  text  ofiB)  and  (C)3 

Anyone  who  uses,  publishes,  or  permits  infor- 
mation to  be  examined  in  violation  of  this 
paragraph  shall  be  fined  in  accordance  with 
title  18  or  Imprisoned  not  more  than  five 
years,  or  both. 

(7)  Penalties  for  false  statements  in  applications 

ISee  main  edition  for  text  ofiA)! 

(B)  Exclusion 

An  alien  who  is  convicted  of  a  crime  under 
subparagraph  (A)  shall  be  considered  to  be 
inadmissible  to  the  United  States  on  the 
ground  described  in  section  1182(a)(6)(C)(i) 
of  this  title, 

(c)  Waiver   of   numerical    limitations   and   certain 
grounds  for  exclusion 

iSee  main  edition  for  text  of  (1)1 
(2)  Waiver  of  grounds  for  exclusion 

In  the  determination  of  an  alien's  admissi- 
bility under  subsection  (a)(1)(C)  of  this  sec- 
tion— 

(A)  Grounds  of  exclusion  not  applicable 

The  provisions  of  paragraphs  (5)  and 
(7)(A)  of  section  1182(a)  of  this  title  shall 
not  apply. 

(B)  Waiver  of  other  grounds 

ISee  main  edition  for  text  of(i)l 
(ii)  Grounds  that  may  not  be  waived 

The  following  provisions  of  section 
1182(a)  of  this  title  may  not  be  waived  by 
the  Attorney  General  under  clause  (i): 

(I)  Paragraphs  (2)(A)  and  (2)(B)  (re- 
lating to  criminals). 

(II)  Paragraph  (4)  (relating  to  aliens 
likely  to  become  public  charges). 

(III)  Paragraph  (2)(C)  (relating  to 
drug  offenses),  except  for  so  much  of 
such  paragraph  as  relates  to  a  single  of- 
fense of  simple  possession  of  30  grams 
or  less  of  marihuana. 

(IV)  Paragraph  (3)  (relating  to  securi- 
ty and  related  grounds),  other  than  sub- 
paragraph (E)  thereof. 


(C)    Special    rule   for   determination    of   public 
charge 

An  alien  is  not  ineligible  for  adjustment 
of  status  imder  this  section  due  to  being  in- 
admissible imder  section  1182(a)(4)  of  this 
title  if  the  alien  demonstrates  a  history  of 
employment  in  the  United  States  evidenc- 
ing self-support  without  reliance  on  public 
cash  assistance. 

(d)  Temporary  stay  of  exclusion  or  deportation  and 
work  authorization  for  certain  applicants 

ISee  main  edition  for  text  of(l)  and  (2)1 
(3)  Use  of  application  fees  to  offset  program  costs 

No  application  fees  collected  by^  Service 
pursuant  to  this  subsection  may  be  used  by 
the  Service  to  offset  the  costs  of  the  special 
agricultural  worker  legalization  program  until 
the  Service  implements  the  program  consist- 
ent with  the  statutory  mandate  as  follows: 

(A)  During  the  application  period  de- 
scribed in  subsection  (a)(1)(A)  of  this  sec- 
tion the  Service  may  grant  temporary  ad- 
mission to  the  United  States,  work  authori- 
zation, and  provide  an  "employment  au- 
thorized" endorsement  or  other  appropriate 
work  permit  to  any  alien  who  presents  a 
preliminary  application  for  adjustment  of 
status  under  subsection  (a)  of  this  section  at 
a  designated  port  of  entry  on  the  southern 
land  border.  An  alien  who  does  not  enter 
through  a  port  of  entry  is  subject  to  depor- 
tation and  removal  as  otherwise  provided  in 
this  chapter. 

(B)  During  the  application  period  de- 
scribed in  subsection  (a)(1)(A)  of  this  sec- 
tion any  alien  who  has  filed  an  application 
for  adjustment  of  status  within  the  United 
States  as  provided  in  subsection  (b)(1)(A)  of 
this  section  pursuant  to  the  provision  of  8 
CFR  section  210.1(j)  is  subject  to  paragraph 
(2)  of  this  subsection. 

ISee  main  edition  for  text  of(C);  (e)  to  (h)l 

(As  amended  Dec.  18.  1989,  Pub.  L.  101-238,  §  4, 
103  Stat.  2103;  Nov.  29,  1990,  Pub.  L.  101-649, 
title  VI,  §  603(a)(5),  104  Stat.  5082;  Dec.  12. 
1991,  Pub.  L.  102-232,  title  III,  §§307(j), 
309(b)(6),  105  Stat.  1756,  1758.) 

Amendments 

1991— Subsec.  (b)(7)(B).  Pub.  L.  102-232,  §  307(j), 
substituted  "section  1182(a)(6)(C)(i)"  for  "section 
1182(a)(19)". 

Subsec.  (d)(3).  Pub.  L.  102-232,  §  309(b)(6)(A)-(C).  re- 
aligned margins  of  par.  (3)  and  its  subparagraphs,  and 
in  introductory  provisions  substituted  "Service"  for 
"the  Immigration  and  Naturalization  Service  (INS)" 
and  "Service"  for  "INS"  in  two  places. 

Subsec.  (d)(3)(A).  Pub.  L.  102-232,  §  309(b)(6)(D), 
(E),  substituted  "period  described  in"  for  "period  as 
defined  in"  and  "Service"  for  "INS",  and  made  techni- 
cal amendment  to  reference  to  this  chapter  involving 
corresponding  provision  of  original  act. 

Subsec.  (d)(3)(B).  Pub.  L.  102-232,  §  309(b)(6)(F), 
which  directed  the  substitution  of  "described  in  sub- 
section (a)(1)(A)"  for  "as  defined  in  subsection 
(a)(l)(B)(l)(B)".  was  executed  by  making  the  substltu- 


1  So  in  original.  Probably  should  be  "subsection". 

« So  in  original.  The  period  probably  should  be  a  comma. 


'  So  in  original.  Probably  should  be  followed  by  "the". 
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tion  for  "as  defined  in  subsection  (a)(B)(l)(B)",  to  re- 
flect the  probable  intent  of  Congress. 

Pub.  L.  102-232»  §  309(b)(6)(G),  made  technical 
amendment  to  reference  to  subsection  (b)(1)(A)  of  this 
section  involving  corresponding  provision  of  original 

1990— Subsec.  (a)(3)(B)(i).  Pub.  L.  101-649, 
§  603(a)(5)(A),  substituted  "1182(a)(6)(C)(i)"  for 
"1182(a)(19)". 

Subsec.  (c)(2)(A).  Pub.  L.  101-649,  §  603(a)(5)(B), 
substituted  "(5)  and  (7)(A)"  for  "(14),  (20),  (21),  (25), 
and  (32)". 

Subsec.  (c)(2)(B)(ii)(I).  Pub.  L.  101-649, 
§  603(a)(5)(C),  substituted  "Paragraphs  (2)(A)  and 
(2)(B)"  for  "Paragraph  (9)  and  (10)". 

Subsec.  (c)(2)(B)(ii)(II).  Pub.  L.  101-649, 
§  603(a)(5)(D),  substituted  "(4)"  for  "(15)". 

Subsec.  (c)(2)(B)(ii)(III).  Pub.  L.  101-649, 
§  603(a)(5)(E),  substituted  "(2)(C)"  for  "(23)". 

Subsec.  (c)(2)(B)(ii)(IV).  Pub.  L.  101-649, 
§  603(a)(5)(P),  substituted  "Paragraph  (3)  (relating  to 
secvu-ity  and  related  grounds),  other  than  subpara- 
graph (E)  thereof"  for  "Paragraphs  (27),  (28),  and  (29) 
(relating  to  national  security  and  members  of  certain 
organizations)". 

Subsec.  (c)(2)(B)(ii)(V).  Pub.  L.  101-649, 
§  603(a)(5)(G),  struck  out  subcl.  (V)  which  referred  to 
par.  (33). 

Subsec.  (c)(2)(C).  Pub.  L.  101-649,  §  603(a)(5)(H), 
substituted  "1182(a)(4)"  for  "1182(a)(15)". 

1989— Subsec.  (a)(3).  Pub.  L.  101-238,  §  4(a),  desig- 
nated existing  provisions  as  subpar.  (A)  and  added 
subpar.  (B). 

Subsec.  (b)(6)(A).  Pub.  L.  101-238,  §  4(b),  amended 
subpar.  (A)  generally.  Prior  to  amendment,  subpar.  (A) 
read  as  follows:  "use  the  information  furnished  pursu- 
ant to  an  application  filed  under  this  section  for  any 
purpose  other  than  to  make  a  determination  on  the 
application  or  for  enforcement  of  paragraph  (7),". 

Effective  Date  of  1991  Amendment 

Section  307(j)  of  Pub.  L.  102-232  provided  that  the 
amendment  made  by  that  section  is  effective  as  if  in- 
cluded in  section  603(a)(5)  of  the  Immigration  Act  of 
1990,  Pub.  L.  101-649. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-649  applicable  to  appli- 
cations for  adjustment  of  status  made  on  or  after  Jime 
1, 1991,  see  section  601(e)(2)  of  Pub.  L.  101-649,  set  out 
as  a  note  under  section  1101  of  this  title. 

Commission  on  Agricultxtral  Workers 

Section  304  of  Pub.  L.  99-603,  as  amended  by  Pub.  L. 
101-649,  title  VII,  §  704,  Nov.  29,  1990,  104  Stat.  5086; 
Pub.  L.  102-232,  title  III,  §  308(c),  Dec.  12,  1991,  105 
Stat.  1757,  provided  that: 

ISee  main  edition  for  text  of  (a)  and  (6)] 

"(c)  Report  to  Congress.— The  Commission  shall 
report  to  the  Congress  not  later  than  six  years  after 
the  date  of  the  enactment  of  this  Act  [Nov.  6, 1986]  on 
its  reviews  under  subsection  (b).  The  Commission  shall 
include  in  its  report  recommendations  for  appropriate 
changes  that  should  be  made  in  the  special  agricultur- 
al worker  provisions. 

iSee  main  edition  for  text  of  id)  and  (e)] 

"(f)  Staff.— (1)  The  Chairman,  in  accordance  with 
rules  agreed  upon  by  the  Commission,  may  appoint 
and  fix  the  compensation  of  a  staff  director  and  such 
other  additional  personnel  as  may  be  necessary  to 
enable  the  Commission  to  carry  out  its  functions, 
without  regard  to  the  laws,  rules,  and  regulations  gov- 
erning appointment  and  compensation  and  other  con- 
ditions of  service  in  the  competitive  service.  Any  Fed- 
eral employee  subject  to  those  laws,  rules,  and  regula- 
tions may  be  detailed  to  the  Commission  without  re- 
imbursement, and  such  detail  shall  be  without  inter- 
ruption or  loss  of  civil  service  status  or  privilege. 


[See  main  edition  for  text  of  (2);  (g)  and  (h)l 

"(i)  Termination  Date.— The  Commission  shall 
cease  to  exist  at  the  end  of  the  75-month  period  begin- 
ning with  the  month  after  the  month  in  which  this 
Act  is  enacted  [November  1986]. 

{.See  main  edition  for  text  of  0*)] 

[References  in  laws  to  the  rates  of  pay  for  GS-16, 
17,  or  18,  or  to  maximum  rates  of  pay  under  the  Gen- 
eral Schedule,  to  be  considered  references  to  rates 
payable  under  specified  sections  of  Title  5,  Govern- 
ment Organization  and  Employees,  see  section  529 
[title  I,  §  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a 
note  imder  section  5376  of  Title  5.] 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1151,  1161, 
1324a,  1324b  of  this  title;  title  42  sections  408,  602,  672. 

§  1161.  Determination  of  agricultural  labor  shortages 
and  admission  of  additional  special  agricultural 
workers 

ISee  main  edition  for  text  o/(a)  to  (c)] 

(d)  Rights  of  aliens  admitted  or  adjusted  under  this 
section 

ISee  main  edition  for  text  ofiDto  (4)] 

(5)  Employment  in  seasonal  agricultural  services 
required 

(A)  For  3  years  to  avoid  deportation 

In  order  to  meet  the  requirement  of  this 
paragraph  (for  purposes  of  this  subsection 
and  section  1251(a)(l)(P)  of  this  title),  an 
alien,  who  has  obtained  the  status  of  an 
alien  lawfully  admitted  for  temporary  resi- 
dence imder  this  section,  must  establish  to 
the  Attorney  General  that  the  alien  has 
performed  90  man-days  of  seasonal  agricul- 
tural services— 

iSee  main  edition  for  text  of(i)  to  (Hi),  (B)  to 
(Dl  (6)1 

(e)  Determination  of  admissibility  of  additional 
workers 

In  the  determination  of  an  alien's  admissibil- 
ity under  subsection  (c)(1)  of  this  section— 

(1)  Grounds  of  exclusion  not  applicable 

The  provisions  of  paragraphs  (5)  and  (7)(A) 
of  section  1182(a)  of  this  title  shall  not  apply. 

(2)  Waiver  of  certain  grounds  for  exclusion 

iSee  main  edition  for  text  of(A)l 

(B)  Grounds  that  may  not  be  waived 

The  following  provisions  of  section 
1182(a)  of  this  title  may  not  be  waived  by 
the  Attorney  General  under  subparagraph 
(A): 

(i)  Paragraphs  (2)(A)  and  (2)(B)  (relat- 
ing to  criminals). 

(ii)  Paragraph  (2)(C)  (relating  to  drug 
offenses),  except  for  so  much  of  such 
paragraph  as  relates  to  a  single  offense  of 
simple  possession  of  30  grams  or  less  of 
marihuana. 

(iii)  Paragraph  (3)  (relating  to  security 
and  related  grounds). 
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(C)   Special   rule   for   determination   of  public 
charge 

An  alien  is  not  ineligible  for  adjustment 
of  status  under  this  section  due  to  being  in- 
admissible under  section  1182(a)(4)  of  this 
title  if  the  alien  demonstrates  a  history  of 
employment  in  the  United  States  evidenc- 
ing self-support  without  reliance  on  public 
cash  assistance. 

iSee  main  edition  for  text  ofiS);  (J)  and  (g)! 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  VI,  I  603(a)(6),  (b)(1),  104  Stat.  5083,  5085; 
Dec.  12,  1991,  Pub.  L.  102-232,  title  III, 
§  307(Z)(2),  105  Stat.  1756.) 

Amendb^ents 

1991-^ubsec.  (e)(2)(B)(iii),  (iv).  Pub.  L.  102-232 
added  cl.  (iii)  and  struck  out  former  els.  (iil)  and  (iv) 
which  read  as  follows: 

"(iii)  Paragraphs  and  [sic]  (3)  (relating  to  security 
grounds),  other  than  subparagraph  (E)  thereof. 

"(iv)  Paragraph  (3)(D)  (relating  to  those  who  assist- 
ed in  the  Nazi  persecutions)." 

1990— Subsec.  (d)(5)(A).  Pub.  L.  101-649.  §  603(b)(1), 
substituted  "1251(a)(1)(F)"  for  "1251(a)(20)". 

Subsec.  (e)(1).  Pub.  L.  101-649,  §  603(a)(6)(A),  substi- 
tuted "(5)  and  (7)(A)"  for  "(14).  (20).  (21).  (25),  and 
(32)". 

Subsec.  (e)(2)(B)(i).  Pub.  L.  101-649.  §  603(a)(6)(B). 
substituted  "Paragraphs  (2)(A)  and  (2)(B)"  for  "Para- 
graphs (9)  and  (10)". 

Subsec.  (e)(2)(B)(ii).  Pub.  L.  101-649.  §  603(a)(6)(C), 
substituted  "(2)(C)"  for  "(23)". 

Subsec.  (e)(2)(B)(m).  Pub.  L.  101-649.  §  603(a)(6)(D). 
substituted  "and  (3)  (relating  to  security  grounds), 
other  than  subparagraph  (E)  thereof"  for  "(27).  (28). 
and  (29)  (relating  to  national  security  and  members  of 
certain  organizations)". 

Subsec.  (e)(2)(B)(iv).  Pub.  L.  101-649.  §  603(a)(6)(E). 
substituted  "(3)(D)"  for  "(33)". 

Subsec.  (e)(2)(C).  Pub.  L.  101-649,  §  603(a)(6)(F). 
substituted  "1182(a)(4)"  for  "1182(a)(15)". 

Effective  Date  of  1991  Amendment 

Section  307(0  of  Pub.  L.  102-232  provided  that  the 
amendment  made  by  that  section  is  effective  as  if  in- 
cluded in  section  603(a)  of  the  Immigration  Act  of 
1990,  Pub.  L.  101-649. 

Effective  Date  of  1990  Amendbient 

Amendment  by  section  603(a)(6)  of  Pub.  L.  101-649 
applicable  to  individuals  entering  United  States  on  or 
after  June  1.  1991,  see  section  601(e)(1)  of  Pub.  L. 
101-649,  set  out  as  a  note  under  section  1101  of  this 
title. 

Section  602(d)  of  Pub.  L.  101-649  provided  that: 
"The  amendments  made  by  this  section,  and  by  sec- 
tion 603(b)  of  this  Act  [amending  this  section,  sections 
1251,  1252,  1253,  and  1254  of  this  title,  and  section  402 
of  Title  42,  The  Public  Health  and  Welfare],  shaU  not 
apply  to  deportation  proceedings  for  which  notice  has 
been  provided  to  the  alien  before  March  1. 1991." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1151.  1251. 
1324b  of  this  title;  title  42  sections  602,  672. 

Part  II— Admission  Qualifications  for 
Aliens;  Travel  Control  of  Citizens  and 
Aliens 

§1181.   Admission   of  immigrants   into   the   United 
States 

iSee  main  edition  for  text  ofia)1 


(b)  Readmission  without  required  documents;  Attor- 
ney General's  discretion 

Notwithstanding  the  provisions  of  section 
1182(a)(7)(A)  of  this  title  in  such  cases  or  in 
such  classes  of  cases  and  under  such  conditions 
as  may  be  by  regulations  prescribed,  returning 
resident  immigrants,  defined  in  section 
1101(a)(27)(A)  of  this  title,  who  are  otherwise 
admissible  may  be  readmitted  to  the  United 
States  by  the  Attorney  General  in  his  discre- 
tion without  being  required  to  obtain  a  pass- 
port, immigrant  visa,  reentry  permit  or  other 
documentation. 

iSee  main  edition  for  text  ofic)1 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  VI,  §  603(a)(7),  104  Stat.  5083.) 

Amendicents 

1990— Subsec.  (b).  Pub.  L.  101-649  substituted 
"1182(a)(7)(A)"  for  "1182(a)(20)". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-649  applicable  to  individ- 
uals entering  United  States  on  or  after  June  1,  1991, 
see  section  601(e)(1)  of  Pub,  L.  101-649.  set  out  as  a 
note  under  section  1101  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1151,  1182, 
1230  of  this  title. 

§  1182.  Excludable  aliens 

(a)  Classes  of  excludable  aliens 

Except  as  otherwise  provided  in  this  chapter, 
the  following  describes  classes  of  excludable 
aliens  who  are  ineligible  to  receive  visas  and 
who  shall  be  excluded  from  admission  into  the 
United  States: 

(1)  Health-related  grounds 

(A)  In  general 

Any  alien— 

(i)  who  is  determined  (in  accordance 
with  regulations  prescribed  by  the  Secre- 
tary of  Health  and  Human  Services)  to 
have  a  communicable  disease  of  public 
health  significance, 

(ii)  who  is  determined  (in  accordance 
with  regulations  prescribed  by  the  Secre- 
tary of  Health  and  Human  Services  in 
consultation  with  the  Attorney  Gener- 
al)- 

(I)  to  have  a  physical  or  mental  disor- 
der and  behavior  associated  with  the 
disorder  that  may  pose,  or  has  posed,  a 
threat  to  the  property,  safety,  or  wel- 
fare of  the  alien  or  others,  or 

(II)  to  have  had  a  physical  or  mental 
disorder  and  a  history  of  behavior  asso- 
ciated with  the  disorder,  which  behavior 
has  posed  a  threat  to  the  property, 
safety,  or  welfare  of  the  alien  or  others 
and  which  behavior  is  likely  to  recur  or 
to  lead  to  other  harmful  behavior,  or 

(iii)  who  is  determined  (in  accordance 
with  regulations  prescribed  by  the  Secre- 
tary of  Health  and  Human  Services)  to  be 
a  drug  abuser  or  addict, 

is  excludable. 
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(B)  Waiver  authorized 

For  provision  authorizing  waiver  of  cer- 
tain clauses  of  subparagraph  (A),  see  sub- 
section (g)  of  this  section. 

(2)  Criminal  and  related  grounds 

(A)  Conviction  of  certain  crimes 

(i)  In  general 

Except  as  provided  in  clause  (ii),  any 
alien  convicted  of,  or  who  admits  having 
conmiitted,  or  who  admits  committing 
acts  which  constitute  the  essential  ele- 
ments of — 

(Da  crime  involving  moral  turpitude 
(other  than  a  purely  political  offense), 
or 

(II)  a  violation  of  (or  a  conspiracy  to 
violate)  any  law  or  regulation  of  a  State, 
the  United  States,  or  a  foreign  country 
relating  to  a  controlled  substance  (as  de- 
fined in  section  802  of  title  21), 

is  excludable. 

(ii)  Exception 

Clause  (i)(I)  shall  not  apply  to  an  alien 
who  committed  only  one  crime  if — 

(I)  the  crime  was  committed  when  the 
alien  was  under  18  years  of  age,  and  the 
crime  was  committed  (and  the  alien  re- 
leased from  any  confinement  to  a  prison 
or  correctional  institution  imposed  for 
the  crime)  more  than  5  years  before  the 
date  of  application  for  a  visa  or  other 
docimientation  and  the  date  of  applica- 
tion for  admission  to  the  United  States, 
or 

(II)  the  maximum  penalty  possible  for 
the  crime  of  which  the  alien  was  con- 
victed (or  which  the  alien  admits  having 
committed  or  of  which  the  acts  that  the 
alien  admits  having  committed  consti- 
tuted the  essential  elements)  did  not 
exceed  imprisonment  for  one  year  and, 
if  the  alien  was  convicted  of  such  crime, 
the  alien  was  not  sentenced  to  a  term  of 
imprisonment  in  excess  of  6  months  (re- 
gardless of  the  extent  to  which  the  sen- 
tence was  ultimately  executed). 

(B)  Multiple  criminal  convictions 

Any  alien  convicted  of  2  or  more  offenses 
(other  than  purely  political  offenses),  re- 
gardless of  whether  the  conviction  was  in  a 
single  trial  or  whether  the  offenses  arose 
from  a  single  scheme  of  misconduct  and  re- 
gardless of  whether  the  offenses  involved 
moral  turpitude,  for  which  the  aggregate 
sentences  to  confinement  actually  imposed 
were  5  years  or  more  is  excludable. 

(C)  Controlled  substance  traffickers 

Any  alien  who  the  consular  or  immigra- 
tion officer  knows  or  has  reason  to  believe 
is  or  has  been  an  illicit  trafficker  in  any 
such  controlled  substance  or  is  or  has  been 
a  knowing  assister,  abettor,  conspirator,  or 
coUuder  with  others  in  the  illicit  trafficking 
in  any  such  controlled  substance,  is  exclud- 
able. 


(D)  Prostitution  and  commercialized  vice 

Any  alien  who— 

(i)  is  coming  to  the  United  States  solely, 
principally,  or  incidentally  to  engage  in 
prostitution,  or  has  engaged  in  prostitu- 
tion within  10  years  of  the  date  of  appli- 
cation for  a  visa,  entry,  or  adjustment  of 
status, 

(ii)  directly  or  indirectly  procures  or  at- 
tempts to  procure,  or  (within  10  years  of 
the  date  of  application  for  a  visa,  entry,  or 
adjustment  of  status)  procured  or  at- 
tempted to  procure  or  to  import,  prosti- 
tutes or  persons  for  the  purpose  of  prosti- 
tution, or  receives  or  (within  such  10-year 
period)  received,  in  whole  or  in  part,  the 
proceeds  of  prostitution,  or 

(iii)  is  coming  to  the  United  States  to 
engage  in  any  other  unlawful  commercial- 
ized vice,  whether  or  not  related  to  prosti- 
tution, 

is  excludable. 

(E)  Certain  aliens  involved  in  serious  criminal 
activity  who  have  asserted  immunity  from 
prosecution 

Any  alien— 

(i)  who  has  committed  in  the  United 
States  at  any  time  a  serious  criminal  of- 
fense (as  defined  in  section  1101(h)  of  this 
title), 

(ii)  for  whom  immunity  from  criminal 
jurisdiction  was  exercised  with  respect  to 
that  offense, 

(iii)  who  as  a  consequence  of  the  offense 
and  exercise  of  immunity  has  departed 
from  the  United  States,  and 

(iv)  who  has  not  subsequently  submitted 
fully  to  the  jurisdiction  of  the  court  in 
the  United  States  having  jurisdiction  with 
respect  to  that  offense, 

is  excludable. 

(F)  Waiver  authorized 

For  provision  authorizing  waiver  of  cer- 
tain subparagraphs  of  this  paragraph,  see 
subsection  (h)  of  this  section. 

(3)  Security  and  related  grounds 

(A)  In  general 

Any  alien  who  a  consular  officer  or  the 
Attorney  General  knows,  or  has  reasonable 
ground  to  believe,  seeks  to  enter  the  United 
States  to  engage  solely,  principally,  or  inci- 
dentally in— 

(i)  any  activity  (I)  to  violate  any  law  of 
the  United  States  relating  to  espionage  or 
sabotage  or  (II)  to  violate  or  evade  any 
law  prohibiting  the  export  from  the 
United  States  of  goods,  technology,  or 
sensitive  information, 
(ii)  any  other  unlawful  activity,  or 
(iii)  any  activity  a  purpose  of  which  is 
the  opposition  to,  or  the  control  or  over- 
throw of,  the  Government  of  the  United 
States  by  force,  violence,  or  other  imlaw- 
ful  means, 

is  excludable. 
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(B)  Terrorist  activities 
(i)  In  general 

Any  alien  who— 

(I)  has  engaged  in  a  terrorist  activity, 
or 

(II)  a  consular  officer  or  the  Attorney 
General  knows,  or  has  reasonable 
ground  to  believe,  is  likely  to  engage 
after  entry  in  any  terrorist  activity  (as 
defined  in  clause  (iii)), 

is  excludable.  An  alien  who  is  an  officer, 
official,  representative,  or  spokesman  of 
the  Palestine  Liberation  Organization  is 
considered,  for  purposes  of  this  chapter, 
to  be  engaged  in  a  terrorist  activity, 
(ii)  "Terrorist  activity"  defined 

As  used  in  this  chapter,  the  term  *ter- 
rorist  activity"  means  any  activity  which 
is  unlawful  under  the  laws  of  the  place 
where  it  is  committed  (or  which,  if  com- 
mitted in  the  United  States,  would  be  un- 
lawful under  the  laws  of  the  United 
States  or  any  State)  and  which  involves 
any  of  the  following: 

(I)  The  highjacking  or  sabotage  of  any 
conveyance  (including  an  aircraft, 
vessel,  or  vehicle). 

(II)  The  seizing  or  detaining,  and 
threatening  to  kill,  injure,  or  continue 
to  detain,  another  individual  in  order  to 
compel  a  third  person  (including  a  gov- 
ernmental organization)  to  do  or  abstain 
from  doing  any  act  as  an  explicit  or  im- 
plicit condition  for  the  release  of  the  in- 
dividual seized  or  detained. 

(III)  A  violent  attack  upon  an  interna- 
tionally protected  person  (as  defined  in 
section  1116(b)(4)  of  title  18)  or  upon 
the  liberty  of  such  a  person. 

(IV)  An  assassination. 

(V)  The  use  of  any— 

(a)  biological  agent,  chemical  agent, 
or  nuclear  weapon  or  device,  or 

(b)  explosive  or  firearm  (other  than 
for  mere  personal  monetary  gain), 

with  intent  to  endanger,  directly  or  indi- 
rectly, the  safety  of  one  or  more  individ- 
uals or  to  cause  substantial  damage  to 
property. 

(VI)  A  threat,  attempt,  or  conspiracy 
to  do  any  of  the  foregoing. 

(iii)  "Engage  in  terrorist  activity"  defined 

As  used  in  this  chapter,  the  term 
"engage  in  terrorist  activity"  means  to 
commit,  in  an  individual  capacity  or  as  a 
member  of  an  organization,  an  act  of  ter- 
rorist activity  or  an  act  which  the  actor 
knows,  or  reasonably  should  know,  af- 
fords material  support  to  any  individual, 
organization,  or  government  in  conduct- 
ing a  terrorist  activity  at  any  time,  includ- 
ing any  of  the  following  acts: 

(I)  The  preparation  or  planning  of  a 
terrorist  activity. 

(II)  The  gathering  of  information  on 
potential  targets  for  terrorist  activity. 

(III)  The  providing  of  any  tjnpe  of  ma- 
terial support,  including  a  safe  house. 


transportation,  communications,  funds, 
false  identification,  weapons,  explosives, 
or  training,  to  any  individual  the  actor 
knows  or  has  reason  to  believe  has  com- 
mitted or  plans  to  commit  a  terrorist  ac- 
tivity. 

(IV)  The  soliciting  of  funds  or  other 
things  of  value  for  terrorist  activity  or 
for  any  terrorist  organization. 

(V)  The  solicitation  of  any  individual 
for  membership  in  a  terrorist  organiza- 
tion, terrorist  government,  or  to  engage 
in  a  terrorist  activity. 

(C)  Foreign  policy 

(i)  In  general 

An  alien  whose  entry  or  proposed  activi- 
ties in  the  United  States  the  Secretary  of 
State  has  reasonable  ground  to  believe 
would  have  potentially  serious  adverse 
foreign  policy  consequences  for  the 
United  States  is  excludable. 

(ii)  Exception  for  officials 

An  alien  who  is  an  official  of  a  foreign 
government  or  a  purported  government, 
or  who  is  a  candidate  for  election  to  a  for- 
eign government  office  during  the  period 
immediately  preceding  the  election  for 
that  office,  shall  not  be  excludable  or  sub- 
ject to  restrictions  or  conditions  on  entry 
into  the  United  States  under  clause  (i) 
solely  because  of  the  alien's  past,  current, 
or  expected  beliefs,  statements,  or  associa- 
tions, if  such  beliefs,  statements,  or  asso- 
ciations would  be  lawful  within  the 
United  States. 

(iii)  Exception  for  other  aliens 

An  alien,  not  described  in  clause  (ii), 
shall  not  be  excludable  or  subject  to  re- 
strictions or  conditions  on  entry  into  the 
United  States  under  clause  (i)  because  of 
the  alien's  past,  current,  or  expected  be- 
liefs, statements,  or  associations,  if  such 
beliefs,  statements,  or  associations  would 
be  lawful  within  the  United  States,  unless 
the  Secretary  of  State  personally  deter- 
mines that  the  alien's  admission  would 
compromise  a  compelling  United  States 
foreign  policy  interest. 

(iv)  Notification  of  determinations 

If  a  determination  is  made  under  clause 
(iii)  with  respect  to  an  alien,  the  Secre- 
tary of  State  must  notify  on  a  timely  basis 
the  chairmen  of  the  Committees  on  the 
Judiciary  and  Foreign  Affairs  of  the 
House  of  Representatives  and  of  the  Com- 
mittees on  the  Judiciary  and  Foreign  Re- 
lations of  the  Senate  of  the  identity  of 
the  alien  and  the  reasons  for  the  determi- 
nation. 

(D)  Immigrant  membership  in  totalitarian  party 

(i)  In  general 

Any  immigrant  who  is  or  has  been  a 
member  of  or  affiliated  with  the  Commu- 
nist or  any  other  totalitarian  party  (or 
subdivision  or  affiliate  thereof),  domestic 
or  foreign,  is  excludable. 
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(ii)  Exception  for  involuntary  membership 

Clause  (1)  shall  not  apply  to  an  alien  be- 
cause of  membership  or  affiliation  if  the 
alien  establishes  to  the  satisfaction  of  the 
consular  officer  when  applying  for  a  visa 
(or  to  the  satisfaction  of  the  Attorney 
General  when  applying  for  admission) 
that  the  membership  or  affiliation  is  or 
was  involuntary,  or  is  or  was  solely  when 
imder  16  years  of  age,  by  operation  of  law, 
or  for  purposes  of  obtaining  employment, 
food  rations,  or  other  essentials  of  living 
and  whether  necessary  for  such  purposes. 

(iii)  Exception  for  past  membership 

Clause  (i)  shall  not  apply  to  an  alien  be- 
cause of  membership  or  affiliation  if  the 
alien  establishes  to  the  satisfaction  of  the 
consular  officer  when  applying  for  a  visa 
(or  to  the  satisfaction  of  the  Attorney 
General  when  applying  for  admission) 
that— 

(I)  the  membership  or  affiliation  ter- 
minated at  least— 

(a)  2  years  before  the  date  of  such 
application,  or 

(b)  5  years  before  the  date  of  such 
application,  in  the  case  of  an  alien 
whose  membership  or  affiliation  was 
with  the  party  controlling  the  govern- 
ment of  a  foreign  state  that  is  a  totali- 
tarian dictatorship  as  of  such  date, 
and 

(II)  the  alien  is  not  a  threat  to  the  se- 
curity of  the  United  States. 

(iv)  Exception  for  close  family  members 

The  Attorney  General  may,  in  the  At- 
torney General's  discretion,  waive  the  ap- 
plication of  clause  (i)  in  the  case  of  an  im- 
migrant who  is  the  parent,  spouse,  son, 
daughter,  brother,  or  sister  of  a  citizen  of 
the  United  States  or  a  spouse,  son,  or 
daughter  of  an  alien  lawfully  admitted  for 
permanent  residence  for  humanitarian 
purposes,  to  assure  family  unity,  or  when 
it  is  otherwise  in  the  public  interest  if  the 
immigrant  is  not  a  threat  to  the  security 
of  the  United  States. 

(E)  Participants  in  Nazi  persecutions  or  genocide 

(i)  Participation  in  Nazi  persecutions 

Any  alien  who,  during  the  period  begin- 
ning on  March  23,  1933,  and  ending  on 
May  8,  1945,  under  the  direction  of,  or  in 
association  with— 

(I)  the  Nazi  government  of  Germany, 

(II)  any  government  in  any  area  occu- 
pied by  the  military  forces  of  the  Nazi 
government  of  Germany, 

(III)  any  government  established  with 
the  assistance  or  cooperation  of  the 
Nazi  government  of  Germany,  or 

(IV)  any  government  which  was  an 
ally  of  the  Nazi  government  of  Germa- 
ny, 

ordered,  incited,  assisted,  or  otherwise 
participated  in  the  persecution  of  any 
person  because  of  race,  religion,  national 
origin,  or  political  opinion  is  excludable. 


(ii)  Participation  in  genocide 

Any  alien  who  has  engaged  in  conduct 
that  is  defined  as  genocide  for  purposes  of 
the  International  Convention  on  the  Pre- 
vention and  Punishment  of  Genocide  is 
excludable. 

(4)  Public  charge 

Any  alien  who,  in  the  opinion  of  the  consul- 
ar officer  at  the  time  of  application  for  a  visa, 
or  in  the  opinion  of  the  Attorney  General  at 
the  time  of  application  for  admission  or  ad- 
justment of  status,  is  lilcely  at  any  time  to 
become  a  public  charge  is  excludable. 

(5)  Labor  certification  and  qualifications  for  cer- 
tain immigrants 

(A)  Labor  certification 
(i)  In  general 

Any  alien  who  seeks  to  enter  the  United 
States  for  the  purpose  of  performing 
slcilled  or  unslcilled  labor  is  excludable, 
unless  the  Secretary  of  Labor  has  deter- 
mined and  certified  to  the  Secretary  of 
State  and  the  Attorney  General  that— 

(I)  there  are  not  sufficient  workers 
who  are  able,  willing,  qualified  (or 
equally  qualified  in  the  case  of  an  alien 
described  in  clause  (ii))  and  available  at 
the  time  of  application  for  a  visa  and 
admission  to  the  United  States  and  at 
the  place  where  the  alien  is  to  perform 
such  skilled  or  imskilled  labor,  and 

(II)  the  employment  of  such  alien  will 
not  adversely  affect  the  wages  and 
working  conditions  of  workers  in  the 
United  States  similarly  employed. 

(ii)  Certain  aliens  subject  to  special  rule 

For  purposes  of  clause  (i)(I),  an  alien  de- 
scribed in  this  clause  is  an  alien  who— 

(I)  is  a  member  of  the  teaching  profes- 
sion, or 

(II)  has  exceptional  ability  in  the  sci- 
ences or  the  arts. 

(B)  Unqualified  physicians 

An  alien  who  is  a  graduate  of  a  medical 
school  not  accredited  by  a  body  or  bodies 
approved  for  the  purpose  by  the  Secretary 
of  Education  (regardless  of  whether  such 
school  of  medicine  is  in  the  United  States) 
and  who  is  coming  to  the  United  States 
principally  to  perform  services  as  a  member 
of  the  medical  profession  is  excludable, 
unless  the  alien  (i)  has  passed  parts  I  and  II 
of  the  National  Board  of  Medical  Examin- 
ers Examination  (or  an  equivalent  examina- 
tion as  determined  by  the  Secretary  of 
Health  and  Human  Services)  and  (ii)  is  com- 
petent in  oral  and  written  English.  For  pur- 
poses of  the  previous  sentence,  an  alien  who 
is  a  graduate  of  a  medical  school  shall  be 
considered  to  have  passed  parts  I  and  II  of 
the  National  Board  of  Medical  Examiners  if 
the  alien  was  fully  and  permanently  li- 
censed to  practice  medicine  in  a  State  on 
January  9,  1978,  and  was  practicing  medi- 
cine in  a  State  on  that  date. 
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(C)  Application  of  grounds 

The  grounds  for  exclusion  of  aliens  under 
subparagraphs  (A)  and  (B)  shall  apply  to 
immigrants  seeking  admission  or  adjust- 
ment of  status  under  paragraph  (2)  or  (3)  of 
section  1153(b)  of  this  title. 

(6)  Illegal  entrants  and  immigration  violators 

(A)  Aliens  previously  deported 

Any  alien  who  has  been  excluded  from  ad- 
mission and  deported  and  who  again  seeks 
admission  within  one  year  of  the  date  of 
such  deportation  is  excludable,  imless  prior 
to  the  alien's  reembarkation  at  a  place  out- 
side the  United  States  or  attempt  to  be  ad- 
mitted from  foreign  contiguous  territory 
the  Attorney  General  has  consented  to  the 
alien's  reapplying  for  admission. 

(B)  Certain  aliens  previously  removed 

Any  alien  who— 

(i)  has  been  arrested  and  deported, 

(ii)  has  fallen  into  distress  and  has  been 
removed  pursuant  to  this  chapter  or  any 
prior  Act, 

(iii)  has  been  removed  as  an  alien 
enemy,  or 

(iv)  has  been  removed  at  Government 
expense  in  lieu  of  deportation  pursuant  to 
section  1252(b)  of  this  title, 

and  (a)  who  seeks  admission  within  5  years 
of  the  date  of  such  deportation  or  removal, 
or  (b)  who  seeks  admission  within  20  years 
in  the  case  of  an  alien  convicted  of  an  ag- 
gravated felony,  is  excludable,  unless  before 
the  date  of  the  alien's  embarkation  or  reem- 
barkation at  a  place  outside  the  United 
States  or  attempt  to  be  admitted  from  for- 
eign contiguous  territory  the  Attorney  Gen- 
eral has  consented  to  the  alien's  applying  or 
reapplying  for  admission. 

(C)  Misrepresentation 
(i)  In  general 

Any  alien  who,  by  fraud  or  willfully  mis- 
representing a  material  fact,  seeks  to  pro- 
cure (or  has  sought  to  procure  or  has  pro- 
cured) a  visa,  other  docimientation,  or 
entry  into  the  United  States  or  other  ben- 
efit provided  under  this  chapter  is  exclud- 
able, 
(ii)  Waiver  authorized 

For  provision  authorizing  waiver  of 
clause  (i),  see  subsection  (i)  of  this  sec- 
tion. 

(D)  Stowaways 

Any  alien  who  is  a  stowaway  is  excluda- 
ble. 

(E)  Smugglers 
(i)  In  general 

Any  alien  who  at  any  time  knowingly 
has  encouraged,  induced,  assisted,  abet- 
ted, or  aided  any  other  alien  to  enter  or  to 
try  to  enter  the  United  States  in  violation 
of  law  is  excludable. 

(ii)  Special  rule  in  the  case  of  family  reunifica- 
tion 

Clause  (i)  shall  not  apply  in  the  case  of 
alien  who  is  an  eligible  immigrant  (as  de- 


fined in  section  301(b)(1)  of  the  Immigra- 
tion Act  of  1990),  was  physically  present 
in  the  United  States  on  May  5,  1988,  and 
is  seeking  admission  as  an  immediate  rela- 
tive or  under  section  1153(a)(2)  of  this 
title  (including  under  section  112  of  the 
Immigration  Act  of  1990)  or  benefits 
under  section  301(a)  of  the  Immigration 
Act  of  1990  if  the  alien,  before  May  5, 
1988,  has  encouraged,  induced,  assisted, 
abetted,  or  aided  only  the  alien's  spouse, 
parent,  son,  or  daughter  (and  no  other  in- 
dividual) to  enter  the  United  States  in  vio- 
lation of  law. 

(iii)  Waiver  authorized 

For  provision  authorizing  waiver  of 
clause  (i),  see  subsection  (d)(ll)  of  this 
section. 

(F)  Subject  of  civil  penalty 

An  alien  who  is  the  subject  of  a  final 
order  for  violation  of  section  1324c  of  this 
title  is  excludable. 

(7)  Documentation  requirements 

(A)  Immigrants 
(i)  In  general 

Except  as  otherwise  specifically  provid- 
ed in  this  chapter,  any  immigrant  at  the 
time  of  application  for  admission— 

(I)  who  is  not  in  possession  of  a  valid 
unexpired  immigrant  visa,  reentry 
permit,  border  crossing  identification 
card,  or  other  valid  entry  document  re- 
quired by  this  chapter,  and  a  valid  unex- 
pired passport,  or  other  suitable  travel 
document,  or  document  of  identity  and 
nationality  if  such  document  is  required 
under  the  regulations  issued  by  the  At- 
torney General  under  section  1181(a)  of 
this  title,  or 

(II)  whose  visa  has  been  issued  with- 
out compliance  with  the  provisions  of 
section  1153  of  this  title, 

is  excludable. 

(ii)  Waiver  authorized 

For  provision  authorizing  waiver  of 
clause  (i),  see  subsection  (k)  of  this  sec- 
tion. 

(B)  Nonimmigrants 
(i)  In  general 

Any  nonimmigrant  who— 

(I)  is  not  in  possession  of  a  passport 
valid  for  a  minimum  of  six  months  from 
the  date  of  the  expiration  of  the  initial 
period  of  the  alien's  admission  or  con- 
templated initial  period  of  stay  author- 
izing the  alien  to  return  to  the  country 
from  which  the  alien  came  or  to  proceed 
to  and  enter  some  other  country  during 
such  period,  or 

(II)  is  not  in  possession  of  a  valid  non- 
immigrant visa  or  border  crossing  iden- 
tification card  at  the  time  of  application 
for  admission, 

is  excludable. 
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(ii)  General  waiver  authorized 

For    provision    authorizing    waiver    of 
clause  (i),  see  subsection  (d)(4)  of  this  sec- 
tion, 
(iii)  Guam  visa  waiver 

For    provision    authorizing    waiver    of 
clause  (i)  in  the  case  of  visitors  to  Guam, 
see  subsection  il)  of  this  section, 
(iv)  Visa  waiver  pilot  program 

For  authority  to  waive  the  requirement 
of  clause  (i)  under  a  pilot  program,  see 
section  1187  of  this  title. 

(8)  Ineligible  for  citizenship 

(A)  In  general 

Any  immigrant  who  is  permanently  ineli- 
gible to  citizenship  is  excludable. 

(B)  Draft  evaders 

Any  person  who  has  departed  from  or 
who  has  remained  outside  the  United  States 
to  avoid  or  evade  training  or  service  in  the 
armed  forces  in  time  of  war  or  a  period  de- 
clared by  the  President  to  be  a  national 
emergency  is  excludable,  except  that  this 
subparagraph  shall  not  apply  to  an  alien 
who  at  the  time  of  such  departure  was  a 
nonimmigrant  and  who  is  seeking  to  reenter 
the  United  States  as  a  nonimmigrant. 

(9)  Miscellaneous 

(A)  Practicing  polygamists 

Any  immigrant  who  is  coming  to  the 
United  States  to  practice  polygamy  is  ex- 
cludable. 

(B)  Guardian  required  to  accompany  excluded 
alien 

Any  alien  accompanying  another  alien  or- 
dered to  be  excluded  and  deported  and  cer- 
tified to  be  helpless  from  sickness  or  mental 
or  physical  disability  or  infancy  pursuant  to 
section  1227(e)  of  this  title,  whose  protec- 
tion or  guardianship  is  required  by  the  alien 
ordered  excluded  and  deported,  is  excluda- 
ble. 

(C)  International  child  abduction 
(i)  In  general 

Except  as  provided  in  clause  (ii),  any 
alien  who,  after  entry  of  an  order  by  a 
court  in  the  United  States  granting  custo- 
dy to  a  person  of  a  United  States  citizen 
child  who  detains  or  retains  the  child,  or 
withholds  custody  of  the  child,  outside 
the  United  States  from  the  person  grant- 
ed custody  by  that  order,  is  excludable 
until  the  child  is  surrendered  to  the 
person  granted  custody  by  that  order, 
(ii)  Exception 

Clause  (i)  shall  not  apply  so  long  as  the 
child  is  located  in  a  foreign  state  that  is  a 
party  to  the  Hague  Convention  on  the 
Civil  Aspects  of  International  Child  Ab- 
duction, 
(b)  Notices  of  denials 

If  an  alien's  application  for  a  visa,  for  admis- 
sion to  the  United  States,  or  for  adjustment  of 
status  is  denied  by  an  immigration  or  consular 


officer  because  the  officer  determines  the  alien 
to  be  excludable  under  subsection  (a)  of  this 
section,  the  officer  shall  provide  the  alien  with 
a  timely  written  notice  that— 

(1)  states  the  determination,  and 

(2)  lists  the  specific  provision  or  provisions 
of  law  under  which  the  alien  is  excludable  or 
ineligible  for  entry  or  adjustment  of  status. 

(c)  Nonapplicability  of  subsection  (a) 

Aliens  lawfully  admitted  for  permanent  resi- 
dence who  temporarily  proceeded  abroad  volun- 
tarily and  not  under  an  order  of  deportation, 
and  who  are  returning  to  a  lawful  unrelin- 
quished domicile  of  seven  consecutive  years, 
may  be  admitted  in  the  discretion  of  the  Attor- 
ney General  without  regard  to  the  provisions  of 
subsection  (a)  of  this  section  (other  than  para- 
graphs (3)  and  (9)(C)).  Nothing  contained  in 
this  subsection  shall  limit  the  authority  of  the 
Attorney  General  to  exercise  the  discretion 
vested  in  him  under  section  1181(b)  of  this  title. 
The  first  sentence  of  this  subsection  shall  not 
apply  to  an  alien  who  has  been  convicted  of  one 
or  more  aggravated  felonies  and  has  served  for 
such  felony  or  felonies  a  term  of  imprisonment 
of  at  least  5  years. 

(d)  Temporary  admission  of  nonimmigrants 

(1),  (2)  Repealed.  Pub.  L.  101-649,  title  VI, 
§  601(d)(2)(A),  Nov.  29,  1990,  104  Stat.  5076. 

(3)  Except  as  provided  in  this  subsection,  an 
alien  (A)  who  is  applying  for  a  nonimmigrant 
visa  and  is  known  or  believed  by  the  consular 
officer  to  be  ineligible  for  such  visa  under  sub- 
section (a)  of  this  section  (other  than  para- 
graphs (3)(A)(i)(I),  (3)(A)(ii),  (3)(A)(iii),  (3)(C), 
and  (3)(E)  of  such  subsection),  may,  after  ap- 
proval by  the  Attorney  General  of  a  reconunen- 
dation  by  the  Secretary  of  State  or  by  the  con- 
sular officer  that  the  alien  be  admitted  tempo- 
rarily despite  his  inadmissibility,  be  granted 
such  a  visa  and  may  be  admitted  into  the 
United  States  temporarily  as  a  nonimmigrant 
in  the  discretion  of  the  Attorney  General,  or 
(B)  who  is  inadmissible  under  subsection  (a)  of 
this  section  (other  than  paragraphs  (3)(A)(i)(I), 
(3)(A)(ii),  (3)(A)(iii),  (3)(C),  and  (3)(E)  of  such 
subsection),  but  who  is  in  possession  of  appro- 
priate documents  or  is  granted  a  waiver  thereof 
and  is  seeking  admission,  may  be  admitted  into 
the  United  States  temporarily  as  a  nonimmi- 
grant in  the  discretion  of  the  Attorney  General. 
The  Attorney  General  shall  prescribe  condi- 
tions, including  exaction  of  such  bonds  as  may 
be  necessary,  to  control  and  regulate  the  admis- 
sion and  return  of  excludable  aliens  applying 
for  temporary  admission  under  this  paragraph. 

(4)  Either  or  both  of  the  requirements  of 
paragraph  (7)(B)(i)  of  subsection  (a)  of  this  sec- 
tion may  be  waived  by  the  Attorney  General 
and  the  Secretary  of  State  acting  jointly  (A)  on 
the  basis  of  unforeseen  emergency  in  individual 
cases,  or  (B)  on  the  basis  of  reciprocity  with  re- 
spect to  nationals  of  foreign  contiguous  terri- 
tory or  of  adjacent  islands  and  residents  there- 
of having  a  common  nationality  with  such  na- 
tionals, or  (C)  in  the  case  of  aliens  proceeding 
in  immediate  and  continuous  transit  through 
the  United  States  under  contracts  authorized  in 
section  1228(c)  of  this  title. 
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(5)(A)  The  Attorney  General  may,  except  as 
provided  in  subparagraph  (B)  or  in  section 
1184(f)  of  this  title,  in  his  discretion  parole  into 
the  United  States  temporarily  under  such  con- 
ditions as  he  may  prescribe  for  emergent  rea- 
sons or  for  reasons  deemed  strictly  in  the  public 
interest  any  alien  applying  for  admission  to  the 
United  States,  but  such  parole  of  such  alien 
shall  not  be  regarded  as  an  admission  of  the 
alien  and  when  the  purposes  of  such  parole 
shall,  in  the  opinion  of  the  Attorney  General, 
have  been  served  the  alien  shall  forthwith 
return  or  be  returned  to  the  custody  from 
which  he  was  paroled  and  thereafter  his  case 
shall  continue  to  be  dealt  with  in  the  same 
manner  as  that  of  any  other  applicant  for  ad- 
mission to  the  United  States. 

(B)  The  Attorney  General  may  not  parole 
into  the  United  States  an  alien  who  is  a  refugee 
unless  the  Attorney  General  determines  that 
compelling  reasons  in  the  public  interest  with 
respect  to  that  particular  alien  require  that  the 
alien  be  paroled  into  the  United  States  rather 
than  be  admitted  as  a  refugee  under  section 
1157  of  this  title. 

(6)  Repealed.  Pub.  L.  101-649.  title  VI, 
§  601(d)(2)(A),  Nov.  29, 1990,  104  Stat.  5076. 

(7)  The  provisions  of  subsection  (a)  of  this 
section  (other  than  paragraph  (7))  shall  be  ap- 
plicable to  any  alien  who  shall  leave  Guam, 
Puerto  Rico,  or  the  Virgin  Islands  of  the  United 
States,  and  who  seeks  to  enter  the  continental 
United  States  or  any  other  place  imder  the  ju- 
risdiction of  the  United  States.  The  Attorney 
General  shall  by  regulations  provide  a  method 
and  procedure  for  the  temporary  admission  to 
the  United  States  of  the  aliens  described  in  this 
proviso.  Any  alien  described  in  this  paragraph, 
who  is  excluded  from  admission  to  the  United 
States,  shall  be  immediately  deported  in  the 
manner  provided  by  section  1227(a)  of  this  title. 

(8)  Upon  a  basis  of  reciprocity  accredited  offi- 
cials of  foreign  governments,  their  immediate 
families,  attendants,  servants,  and  personal  em- 
ployees may  be  admitted  in  immediate  and  con- 
tinuous transit  through  the  United  States  with- 
out regard  to  the  provisions  of  this  section 
except  paragraphs  (3)(A),  (3)(B).  (3)(C),  and 
(7)(B)  of  subsection  (a)  of  this  section. 

(9),  (10)  Repealed.  Pub.  L.  101-649,  title  VI, 
§  601(d)(2)(A),  Nov.  29,  1990,  104  Stat.  5076. 

(11)  The  Attorney  General  may,  in  his  discre- 
tion for  humanitarian  purposes,  to  assure 
family  unity,  or  when  it  is  otherwise  in  the 
public  interest,  waive  application  of  clause  (i)  of 
subsection  (a)(6)(E)  of  this  section  in  the  case 
of  any  alien  lawfully  admitted  for  permanent 
residence  who  temporarily  proceeded  abroad 
voluntary  ^  and  not  under  an  order  of  deporta- 
tion, and  who  is  otherwise  admissible  to  the 
United  States  as  a  returning  resident  imder  sec- 
tion 1181(b)  of  this  title  and  in  the  case  of  an 
alien  seeking  admission  or  adjustment  of  status 
as  an  immediate  relative  or  Immigrant  under 
section  1153(a)  of  this  title  (other  than  para- 
graph (4)  thereof)  if  the  alien  has  encouraged, 
induced,  assisted,  abetted,  or  aided  only  the 
alien's  spouse,  parent,  son.  or  daughter  (and  no 


» So  in  original.  Probably  should  be  "voluntarily". 


other  individual)  to  enter  the  United  States  in 
violation  of  law. 

iSee  main  edition  for  text  ofie)  and  (/)] 

(g)  Bond  and  conditions  for  admission  of  alien  ex- 
cludable on  health-related  grounds 

The  Attorney  General  may  waive  the  applica- 
tion of — 

(1)  subsection  (a)(l)(A)(i)  in  the  case  of  any 
alien  who— 

(A)  is  the  spouse  or  the  unmarried  son  or 
daughter,  or  the  minor  immarried  lawfully 
adopted  child,  of  a  United  States  citizen,  or 
of  an  alien  lawfully  admitted  for  permanent 
residence,  or  of  an  alien  who  has  been 
issued  an  immigrant  visa,  or 

(B)  has  a  son  or  daughter  who  is  a  United 
States  citizen,  or  an  alien  lawfully  admitted 
for  permanent  residence,  or  an  alien  who 
has  been  issued  an  immigrant  visa,  or 

(2)  subsection  (a)(l)(A)(ii)  of  this  section  in 
the  case  of  any  alien, 

in  accordance  with  such  terms,  conditions,  and 
controls,  if  any,  including  the  giving  of  bond,  as 
the  Attorney  General,  in  his  discretion  after 
consultation  with  the  Secretary  of  Health  and 
Human  Services,  may  by  regulation  prescribe. 

(h)  Waiver  of  subsection  (a)(2)(A)(i)(I),  (ID,  (B).  (D). 
and  (E) 

The  Attorney  General  may,  in  his  discretion, 
waive  the  application  of  subparagraphs 
(A)(i)(I),  (B),  (D),  and  (E)  of  subsection  (a)(2) 
of  this  section  and  subparagraph  (A)(i)(II)  of 
such  subsection  insofar  as  it  relates  to  a  single 
offense  of  simple  possession  of  30  grams  or  less 
of  marijuana  if — 

(1)(A)  in  the  case  of  any  immigrant  it  is  es- 
tablished to  the  satisfaction  of  the  Attorney 
General  that— 

(i)  the  alien  is  excludable  only  under  sub- 
paragraph (D)(i)  or  (D)(ii)  of  such  subsec- 
tion or  the  activities  for  which  the  alien  is 
excludable  occurred  more  than  15  years 
before  the  date  of  the  alien's  application  for 
a  visa,  entry,  or  adjustment  of  status, 

(ii)  the  admission  to  the  United  States  of 
such  alien  would  not  be  contrary  to  the  na- 
tional welfare,  safety,  or  security  of  the 
United  States,  and 
(iii)  the  alien  has  been  rehabilitated;  or 

(B)  in  the  case  of  an  immigrant  who  is  the 
spouse,  parent,  son,  or  daughter  of  a  citizen 
of  the  United  States  or  an  alien  lawfully  ad- 
mitted for  permanent  residence  if  It  is  estab- 
lished to  the  satisfaction  of  the  Attorney 
General  that  the  alien's  exclusion  would 
result  in  extreme  hardship  to  the  United 
States  citizen  or  lawfully  resident  spouse, 
parent,  son,  or  daughter  of  such  alien;  and 

(2)  the  Attorney  General,  in  his  discretion, 
and  pursuant  to  such  terms,  conditions  and 
procedures  as  he  may  by  regulations  pre- 
scribe, has  consented  to  the  alien's  applying 
or  reapplying  for  a  visa,  for  admission  to  the 
United  States,  or  adjustment  of  status. 

No  waiver  shall  be  provided  imder  this  subsec- 
tion in  the  case  of  an  alien  who  has  been  con- 
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victed  of  (or  who  has  admitted  committing  acts 
that  constitute)  murder  or  criminal  acts  involv- 
ing torture. 

(i)  Admission  of  immigrant  excludable  for  fraud  or 
willful  misrepresentation  of  material  fact 

The  Attorney  General  may,  in  his  discretion, 
waive  application  of  clause  (i)  of  subsection 
(a)(6)(C)  of  this  section— 

(1)  in  the  case  of  an  immigrant  who  is  the 
spouse,  parent,  or  son  or  daughter  of  a  United 
States  citizen  or  of  an  immigrant  lawfully  ad- 
mitted for  permanent  residence,  or 

(2)  if  the  fraud  or  misrepresentation  oc- 
curred at  least  10  years  before  the  date  of  the 
immigrant's  application  for  a  visa,  entry,  or 
adjustment  of  status  and  it  is  established  to 
the  satisfaction  of  the  Attorney  General  that 
the  admission  to  the  United  States  of  such 
immigrant  would  not  be  contrary  to  the  na- 
tional welfare,  safety,  or  security  of  the 
United  States. 

(j)   Limitation  on   immigration  of  foreign   medical 
graduates 

(1)  The  additional  requirements  referred  to  in 
section  1101(a)(15)(J)  of  this  title  for  an  alien 
who  is  coming  to  the  United  States  under  a  pro- 
gram under  which  he  will  receive  graduate 
medical  education  or  training  are  as  follows: 

ISee  main  edition  for  text  of  (A)  to  (C)] 

(D)  The  duration  of  the  alien's  participa- 
tion in  the  program  of  graduate  medical  edu- 
cation or  training  for  which  the  alien  is 
coming  to  the  United  States  is  limited  to  the 
time  typically  required  to  complete  such  pro- 
gram, as  determined  by  the  Director  of  the 
United  States  Information  Agency  at  the 
time  of  the  alien's  entry  into  the  United 
States,  based  on  criteria  which  are  estab- 
lished in  coordination  with  the  Secretary  of 
Health  and  Hiunan  Services  and  which  take 
into  consideration  the  published  require- 
ments of  the  medical  specialty  board  which 
administers  such  education  or  training  pro- 
gram; except  that— 

ISee  main  edition  for  text  ofii)  and  (it),  (E)! 

(2)  An  alien  who  is  a  graduate  of  a  medical 
school  and  who  is  coming  to  the  United  States 
to  perform  services  as  a  member  of  the  medical 
profession  may  not  be  admitted  as  a  nonimmi- 
grant under  section  1101(a)(15)(H)(i)(b)  of  this 
title  imless— 

(A)  the  alien  is  coming  pursuant  to  an  invi- 
tation from  a  public  or  nonprofit  private  edu- 
cational or  research  institution  or  agency  in 
the  United  States  to  teach  or  conduct  re- 
search, or  both,  at  or  for  such  institution  or 
agency,  or 

(B)(i)  the  alien  has  passed  the  Federation 
licensing  examination  (administered  by  the 
Federation  of  State  Medical  Boards  of  the 
United  States)  or  an  equivalent  examination 
as  determined  by  the  Secretary  of  Health  and 
Human  Services,  and 

(ii)(I)  has  competency  in  oral  and  written 
English  or  (II)  is  a  graduate  of  a  school  of 
medicine  which  is  accredited  by  a  body  or 
bodies  approved  for  the  purpose  by  the  Secre- 


tary of  Education  (regardless  of  whether  such 
school  of  medicine  is  in  the  United  States). 

(3)  The  Director  of  the  United  States  Infor- 
mation Agency  annually  shall  transmit  to  the 
Congress  a  report  on  aliens  who  have  submitted 
affidavits  described  in  paragraph  (1)(E),  and 
shall  include  in  such  report  the  name  and  ad- 
dress of  each  such  alien,  the  medical  education 
or  training  program  in  which  such  alien  is  par- 
ticipating, and  the  status  of  such  alien  in  that 
program. 

(k)  Attorney  General's  discretion  to  admit  otherwise 
excludable  aliens  who  possess  immigrant  visas 

Any  alien,  excludable  from  the  United  States 
under  paragraph  (5)(A)  or  (7)(A)(i)  of  subsec- 
tion (a)  of  this  section,  who  is  in  possession  of 
an  inmiigrant  visa  may,  if  otherwise  admissible, 
be  admitted  in  the  discretion  of  the  Attorney 
General  if  the  Attorney  General  is  satisfied 
that  exclusion  was  not  known  to,  and  could  not 
have  been  ascertained  by  the  exercise  of  rea- 
sonable diligence  by,  the  immigrant  before  the 
time  of  departure  of  the  vessel  or  aircraft  from 
the  last  port  outside  the  United  States  and  out- 
side foreign  contiguous  territory  or,  in  the  case 
of  an  immigrant  coming  from  foreign  contigu- 
ous territory,  before  the  time  of  the  immi- 
grant's application  for  admission. 

(I)  Guam;  waiver  of  requirements  for  nonimmigrant 
visitors;  conditions  of  waiver;  acceptance  of 
funds  from  Guam 

(1)  The  requirement  of  paragraph  (7)(B)(i)  of 
subsection  (a)  of  this  section  may  be  waived  by 
the  Attorney  General,  the  Secretary  of  State, 
and  the  Secretary  of  the  Interior,  acting  joint- 
ly, in  the  case  of  an  alien  applying  for  admis- 
sion as  a  nonimmigrant  visitor  for  business  or 
pleasure  and  solely  for  entry  into  and  stay  on 
Guam  for  a  period  not  to  exceed  fifteen  days,  if 
the  Attorney  General,  the  Secretary  of  State, 
and  the  Secretary  of  the  Interior,  after  consul- 
tation with  the  Governor  of  Guam,  jointly  de- 
termine that— 

ISee  main  edition  for  text  of  {A)  and  (B),  (2) 
andiS)"! 

(m)  Requirements  for  admission  of  nonimmigrant 
nurses  during  five-year  period 

(1)  The  qualifications  referred  to  in  section 
1101(a)(15)(H)(i)(a)  of  this  title,  with  respect  to 
an  alien  who  is  coming  to  the  United  States  to 
perform  nursing  services  for  a  facility,  are  that 
the  alien— 

(A)  has  obtained  a  full  and  unrestricted  li- 
cense to  practice  professional  muring  in  the 
country  where  the  alien  obtained  nursing 
education  or  has  received  nursing  education 
in  the  United  States  or  Canada; 

(B)  has  passed  an  appropriate  examination 
(recognized  in  regulations  promulgated  in 
consultation  with  the  Secretary  of  Health 
and  Human  Services)  or  has  a  full  and  unre- 
stricted license  under  State  law  to  practice 
professional  nursing  in  the  State  of  intended 
employment;  and 

(C)  is  fully  qualified  and  eligible  uaider  the 
laws  (including  such  temporary  or  interim  li- 
censing  requirements   which   authorize   the 
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nurse  to  be  employed)  governing  the  place  of 
intended  employment  to  engage  in  the  prac- 
tice of  professional  nursing  as  a  registered 
nurse  immediately  upon  admission  to  the 
United  States  and  is  authorized  imder  such 
laws  to  be  employed  by  the  facility. 

(2)(A)  The  attestation  referred  to  in  section 
1101(a)(15)(H)(i)(a)  of  this  title  is  an  attesta- 
tion as  to  the  following: 

(i)  There  would  be  a  substantial  disruption 
through  no  fault  of  the  facility  in  the  deliv- 
ery of  health  care  services  of  the  facility 
without  the  services  of  such  an  alien  or 
aliens. 

(ii)  The  employment  of  the  alien  will  not 
adversely  affect  the  wages  and  working  condi- 
tions of  registered  nurses  similarly  employed. 

(iii)  The  alien  employed  by  the  facility  will 
be  paid  the  wage  rate  for  registered  nurses 
similarly  employed  by  the  facility. 

(iv)  Either  (I)  the  facility  has  taken  and  is 
taking  timely  and  significant  steps  designed 
to  recruit  and  retain  sufficient  registered 
nurses  who  are  United  States  citizens  or  im- 
migrants who  are  authorized  to  perform  nurs- 
ing services,  in  order  to  remove  as  quickly  as 
reasonably  possible  the  dependence  of  the  fa- 
cility on  nonimmigrant  registered  nurses,  or 
(II)  the  facility  is  subject  to  an  approved 
State  plan  for  the  recruitment  and  retention 
of  nurses  (described  in  paragraph  (3)). 

(V)  There  is  not  a  strike  or  lockout  in  the 
course  of  a  labor  dispute,  and  the  employ- 
ment of  such  an  alien  is  not  intended  or  de- 
signed to  influence  an  election  for  a  bargain- 
ing representative  for  registered  nurses  of  the 
facility. 

(vi)  At  the  time  of  the  filing  of  the  petition 
for  registered  nurses  under  section 
1101(a)(15)(H)(i)(a)  of  this  title,  notice  of  the 
filing  has  been  provided  by  the  facility  to  the 
bargaining  representative  of  the  registered 
nurses  at  the  facility  or,  where  there  is  no 
such  bargaining  representative,  notice  of  the 
filing  has  been  provided  to  registered  nurses 
employed  at  the  facility  through  posting  in 
conspicuous  locations. 

A  facility  is  considered  not  to  meet  clause  (i) 
(relating  to  an  attestation  of  a  substantial  dis- 
ruption in  delivery  of  health  care  services)  if 
the  facility,  within  the  previous  year,  laid  off 
registered  nurses.  Notwithstanding  the  previous 
sentence,  a  facility  that  lays  off  a  registered 
nurse  other  than  a  staff  nurse  still  meets  clause 
(i)  if,  in  its  attestation  under  this  subpara- 
graph, the  facility  has  attested  that  it  will  not 
replace  the  nurse  with  a  nonimmigrant  de- 
scribed in  section  1101(a)(15)(H)(i)(a)  of  this 
title  (either  through  promotion  or  otherwise) 
for  a  period  of  1  year  after  the  date  of  the  lay 
off.  Nothhig  in  clause  (iv)  shall  be  construed  as 
requiring  a  facility  to  have  taken  significant 
steps  described  in  such  clause  before  Dec.  18, 
1989.  In  the  case  of  an  alien  for  whom  an  em- 
ployer has  filed  an  attestation  imder  this  sub- 
paragraph and  who  is  performing  services  at  a 
worksite  other  than  the  employer's  or  other 
than  a  worksite  controlled  by  the  employer,  the 
Secretary  may  waive  such  requirements  for  the 
attestation  for  the  worksite  as  may  be  appropri- 


ate in  order  to  avoid  duplicative  attestations,  in 
cases  of  temporary,  emergency  circumstances, 
with  respect  to  information  not  within  the 
knowledge  of  the  attestor,  or  for  other  good 
cause. 

(B)  For  purposes  of  subparagraph  (A)(iv)(I), 
each  of  the  following  shall  be  considered  a  sig- 
nificant step  reasonably  designed  to  recruit  and 
retain  registered  nurses: 

(i)  Operating  a  training  program  for  regis- 
tered nurses  at  the  facility  or  financing  (or 
providing  participation  in)  a  training  program 
for  registered  nurses  elsewhere. 

(ii)  Providing  career  development  programs 
and  other  methods  of  facilitating  health  care 
workers  to  become  registered  nurses. 

(iii)  Paying  registered  nurses  wages  at  a  rate 
higher  than  currently  being  paid  to  registered 
nurses  similarly  employed  in  the  geographic 
area. 

(iv)  Providing  adequate  support  services  to 
free  registered  nurses  from  administrative 
and  other  nonnursing  duties. 

(V)  Providing  reasonable  opportunities  for 
meaningful  salary  advancement  by  registered 
nurses. 

The  steps  described  in  this  subparagraph  shall 
not  be  considered  to  be  an  exclusive  list  of  the 
significant  steps  that  may  be  taken  to  meet  the 
conditions  of  subparagraph  (A)(iv)(I).  Nothing 
herein  shall  require  a  facility  to  take  more  than 
one  step,  if  the  facility  can  demonstrate  that 
taking  a  second  step  is  not  reasonable. 

(C)  Subject  to  subparagraph  (E).  an  attesta- 
tion under  subparagraph  (A)  shall— 

(i)  expire  at  the  end  of  the  1-year  period  be- 
ginning on  the  date  of  its  filing  with  the  Sec- 
retary of  Labor,  and 

(ii)  apply  to  petitions  filed  during  such  1- 
year  period  if  the  facility  states  in  each  such 
petition  that  it  continues  to  comply  with  the 
conditions  in  the  attestation. 

(D)  A  facility  may  meet  the  requirements 
under  this  paragraph  with  respect  to  more  than 
one  registered  nurse  in  a  single  petition. 

(E)(i)  The  Secretary  of  Labor  shall  compile 
and  make  available  for  public  examination  in  a 
timely  manner  in  Washington,  D.C..  a  list 
identifying  facilities  which  have  filed  petitions 
for  nonimmigrants  under  section 

1101(a)(15)(H)(i)(a)  of  this  title  and,  for  each 
such  facility,  a  copy  of  the  facility's  attestation 
under  subparagraph  (A)  (and  accompanying 
documentation)  and  each  such  petition  filed  by 
the  facility. 

(ii)  The  Secretary  of  Labor  shall  establish  a 
process  for  the  receipt,  investigation,  and  dispo- 
sition of  complaints  respecting  a  facility's  fail- 
ure to  meet  conditions  attested  to  or  a  facility's 
misrepresentation  of  a  material  fact  in  an  attes- 
tation. Complaints  may  be  filed  by  any  ag- 
^eved  person  or  organization  (including  bar- 
gaiidng  representatives,  associations  deemed 
appropriate  by  the  Secretary,  and  other  ag- 
grieved parties  as  determined  under  regulations 
of  the  Secretary).  The  Secretary  shall  conduct 
an  investigation  imder  this  clause  if  there  is 
reasonable  cause  to  believe  that  a  facility  fails 
to  meet  conditions  attested  to. 
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(ill)  Under  such  process,  the  Secretary  shall 
provide,  within  180  days  after  the  date  such  a 
complaint  is  filed,  for  a  determination  as  to 
whether  or  not  a  basis  exists  to  make  a  finding 
described  in  clause  (iv).  If  the  Secretary  deter- 
mines that  such  a  basis  exists,  the  Secretary 
shall  provide  for  notice  of  such  determination 
to  the  interested  parties  and  an  opportunity  for 
a  hearing  on  the  complaint  within  60  days  of 
the  date  of  the  determination. 

(iv)  If  the  Secretary  of  Labor  finds,  after 
notice  and  opportunity  for  a  hearing,  that  a  fa- 
cility (for  which  an  attestation  is  made)  has 
failed  to  meet  a  condition  attested  to  or  that 
there  was  a  misrepresentation  of  material  fact 
in  the  attestation,  the  Secretary  shall  notify 
the  Attorney  General  of  such  finding  and  may, 
in  addition,  impose  such  other  administrative 
remedies  (including  civil  monetary  penalties  in 
an  amount  not  to  exceed  $1,000  per  violation) 
as  the  Secretary  determines  to  be  appropriate. 
Upon  receipt  of  such  notice,  the  Attorney  Gen- 
eral shall  not  approve  petitions  filed  with  re- 
spect to  a  facility  during  a  period  of  at  least  1 
year  for  nurses  to  be  employed  by  the  facility. 

(V)  In  addition  to  the  sanctions  provided 
under  clause  (iv),  if  the  Secretary  of  Labor 
finds,  after  notice  and  an  opportunity  for  a 
hearing,  that  a  f acUity  has  violated  the  condi- 
tion attested  to  under  subparagraph  (A)(iii)  (re- 
lating to  payment  of  re^tered  nurses  at  the 
prevailing  wage  rate),  the  Secretary  shall  order 
the  facility  to  provide  for  payment  of  such 
amounts  of  back  pay  as  may  be  required  to 
comply  with  such  condition. 

(3)  The  Secretary  of  Labor  shall  provide  for  a 
process  imder  which  a  State  may  submit  to  the 
Secretary  a  plan  for  the  recruitment  and  reten- 
tion of  United  States  citizens  and  immigrants 
who  are  authorized  to  perform  nursing  services 
as  registered  nurses  in  facilities  in  the  State. 
Such  a  plan  may  include  counseling  and  educat- 
ing health  workers  and  other  individuals  con- 
cerning the  emplosmient  opportunities  avail- 
able to  registered  nurses.  The  Secretary  shall 
provide,  on  an  annual  basis  in  consultation  with 
the  Secretary  of  Health  and  Human  Services, 
for  the  approval  or  disapproval  of  such  a  plan, 
for  purposes  of  paragraph  (2)(A)(iv)(II).  Such  a 
plan  may  not  be  considered  to  be  approved  with 
respect  to  the  facility  imless  the  plan  provides 
for  the  taking  of  sig^f leant  steps  described  in 
paragraph  (2)(A)(iv)(I)  with  respect  to  regis- 
tered nurses  in  the  facility. 

(4)  The  period  of  admission  of  an  alien  imder 
section  110I(a)(15)(H)(i)(a)  of  this  title  shall  be 
for  an  initial  period  of  not  to  exceed  3  years, 
subject  to  an  extension  for  a  period  or  periods, 
not  to  exceed  a  total  period  of  admission  of  5 
years  (or  a  total  period  of  admission  of  6  years 
in  the  case  of  extraordinary  circumstances,  as 
determined  by  the  Attorney  General). 

(5)  For  purposes  of  this  subsection  and  sec- 
tion 1101(a)(15)(H)(i)(a)  of  this  title,  the  term 
"facility"  includes  an  employer  who  employs 
registered  nurses  in  a  home  setting. 

(n)  Labor  condition  application 

(1)  No  alien  may  be  admitted  or  provided 
status  as  a  noninmiigrant  described  in  section 
1101(a)(15)(H)(i)(b)  of  this  title  in  an  occupa- 


tional classification  unless  the  employer  has 
filed  with  the  Secretary  of  Labor  an  application 
stating  the  following: 

(A)  The  employer— 

(i)  is  offering  and  will  offer  during  the 
period  of  authorized  employment  to  aliens 
admitted  or  provided  status  as  a  nonimmi- 
grant described  in  section 
1101(a)(15)(H)(i)(b)  of  this  title  wages  that 
are  at  least— 

(I)  the  actual  wage  level  paid  by  the  em- 
ployer to  all  other  individuals  with  similar 
experience  and  qualifications  for  the  spe- 
cific emplojnnent  in  question,  or 

(II)  the  prevailing  wage  level  for  the  oc- 
cupational classification  in  the  area  of 
employment, 

whichever  is  greater,  based  on  the  best  in- 
formation available  as  of  the  time  of  filing 
the  application,  and 

(ii)  will  provide  working  conditions  for 
such  a  nonimmigrant  that  will  not  adverse- 
ly affect  the  working  conditions  of  workers 
similarly  employed. 

(B)  There  is  not  a  strike  or  lockout  in  the 
course  of  a  labor  dispute  in  the  occupational 
classification  at  the  place  of  employment. 

(C)  The  employer,  at  the  time  of  filing  the 
application— 

(i)  has  provided  notice  of  the  filing  under 
this  paragraph  to  the  bargaining  represent- 
ative (if  any)  of  the  employer's  employees 
in  the  occupational  classification  and  area 
for  which  aliens  are  sought,  or 

(ii)  if  there  is  no  such  bargaining  repre- 
sentative, has  posted  notice  of  filing  in  con- 
spicuous locations  at  the  place  of  employ- 
ment. 

(D)  The  application  shall  contain  a  specifi- 
cation of  the  number  of  workers  sought,  the 
occupational  classification  in  which  the  work- 
ers will  be  employed,  and  wage  rate  and  con- 
ditions under  which  they  will  be  employed. 

The  employer  shall  make  available  for  public 
examination,  within  one  working  day  after  the 
date  on  which  an  application  under  this  para- 
graph is  filed,  at  the  employer's  principal  place 
of  business  or  worksite,  a  copy  of  each  such  ap- 
plication (and  such  accompanying  documents 
as  are  necessary).  The  Secretary  shall  compile, 
on  a  current  basis,  a  list  (by  employer  and  by 
occupational  classification)  of  the  applications 
filed  under  this  subsection.  Such  list  shall  in- 
clude the  wage  rate,  number  of  aliens  sought, 
period  of  intended  employment,  and  date  of 
need.  The  Secretary  shall  make  such  list  avail- 
able for  public  examination  in  Washington, 
D.C.  The  Secretary  of  Labor  shall  review  such 
an  application  only  for  completeness  and  obvi- 
ous inaccuracies.  Unless  the  Secretary  finds 
that  the  application  is  incomplete  or  obviously 
inaccurate,  the  Secretary  shall  provide  the  cer- 
tification described  in  section 
1101(a)(15)(H)(i)(b)  of  this  title  within  7  days 
of  the  date  of  the  filing  of  the  application. 

(2)(A)  The  Secretary  shall  establish  a  process 
for  the  receipt,  investigation,  and  disposition  of 
complaints  respecting  a  petitioner's  failure  to 
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meet  a  condition  specified  in  an  application 
submitted  under  paragraph  (1)  or  a  petitioner's 
misrepresentation  of  material  facts  in  such  an 
application.  Complaints  may  be  filed  by  any  ag- 
grieved person  or  organization  (including  bar- 
gaining representatives).  No  investigation  or 
hearing  shall  be  conducted  on  a  complaint  con- 
cerning such  a  failure  or  misrepresentation 
imless  the  complaint  was  filed  not  later  than  12 
months  after  the  date  of  the  failure  or  misrep- 
resentation, respectively.  The  Secretary  shall 
conduct  an  investigation  under  this  paragraph 
if  there  is  reasonable  cause  to  believe  that  such 
a  failure  or  misrepresentation  has  occurred. 

(B)  Under  such  process,  the  Secretary  shall 
provide,  within  30  days  after  the  date  such  a 
complaint  is  filed,  for  a  determination  as  to 
whether  or  not  a  reasonable  basis  exists  to 
make  a  finding  described  in  subparagraph  (C). 
If  the  Secretary  determines  that  such  a  reason- 
able basis  exists,  the  Secretary  shall  provide  for 
notice  of  such  determination  to  the  interested 
parties  and  an  opportimity  for  a  hearing  on  the 
complaint,  in  accordance  with  section  556  of 
title  5,  within  60  days  after  the  date  of  the  de- 
termination. If  such  a  hearing  is  requested,  the 
Secretary  shall  make  a  finding  concerning  the 
matter  by  not  later  than  60  days  after  the  date 
of  the  hearing.  In  the  case  of  similar  com- 
plaints respecting  the  same  applicant,  the  Sec- 
retary may  consolidate  the  hearings  imder  this 
subparagraph  on  such  complaints. 

(C)  If  the  Secretary  finds,  after  notice  and 
opportimity  for  a  hearing,  a  failure  to  meet  a 
condition  of  paragraph  (1)(B),  a  substantial 
failure  to  meet  a  condition  of  paragraphs  (1)(C) 
or  (1)(D),  a  willful  failure  to  meet  a  condition 
of  paragraph  (1)(A),  or  a  misrepresentation  of 
material  fact  in  an  application— 

(i)  the  Secretary  shall  notify  the  Attorney 
General  of  such  finding  and  may,  in  addition, 
impose  such  other  administrative  remedies 
(including  civil  monetary  penalties  in  an 
amoimt  not  to  exceed  $1,000  per  violation)  as 
the  Secretary  determines  to  be  appropriate, 
and 

(ii)  the  Attorney  General  shall  not  approve 
petitions  filed  with  respect  to  that  employer 
under  section  1154  or  1184(c)  of  this  title 
during  a  period  of  at  least  1  year  for  aliens  to 
be  employed  by  the  employer. 

(D)  If  the  Secretary  finds,  after  notice  and 
opportunity  for  a  hearing,  that  an  employer 
has  not  paid  wages  at  the  wage  level  specified 
imder  the  application  and  required  under  para- 
graph (1),  the  Secretary  shall  order  the  em- 
ployer to  provide  for  payment  of  such  amounts 
of  back  pay  as  may  be  required  to  comply  with 
the  requirements  of  paragraph  (1),  whether  or 
not  a  penalty  imder  subparagraph  (C)  has  been 
imposed. 

(As  amended  Dec.  18,  1989,  Pub.  L.  101-238, 
13(b).  103  Stat.  2100;  Feb.  16,  1990,  Pub.  L. 
101-246.  title  I,  §  131(a).  (c).  104  Stat.  31;  Nov. 
29,  1990,  Pub.  L.  101-649,  title  I,  §  162(e)(1). 
(f)(2)(B),  title  II.  §§  202(b).  205(c)(3).  title  V. 
§§  511(a).  514(a).  title  VI.  1601(a).  (b).  (d).  104 
Stat.  5011.  5012.  5014.  5020.  5052.  5053.  5067, 
5075;  Dec.  12.  1991.  Pub.  L.  102-232.  title  III, 
§§  302(e)(6),     (9),     303(a)(5)(B),     (6),     (7)(B), 


306(a)(10),  (12),  307(a)-(g),  309(b)(7),  105  Stat. 
1746,  1747,  1751,  1753-1755,  1759.) 

References  in  Text 

Section  301  of  the  Immigration  Act  of  1990,  referred 
to  in  subsec.  (a)(6)(E)(ii),  is  section  301  of  Pub.  L. 
101-649,  which  is  set  out  as  a  note  under  section  1255a 
of  this  title. 

Section  112  of  the  Immigration  Act  of  1990,  referred 
to  in  subsec.  (a)(6)(E)(ii),  is  section  112  of  Pub.  L. 
101-649,  which  is  set  out  as  a  note  under  section  1153 
of  this  title. 

AM£in>liIENTS 

1991— Subsec.  (aXlKAKiiXII).  Pub.  L.  102-232. 
§  307(a)(1),  inserted  "or"  at  end. 

Subsec.  (a)(3)(A)(i).  Pub.  L.  102-232,  §  307(a)(2),  in- 
serted "(I)"  after  "any  activity"  and  "(II)"  after  "sabo- 
tage or". 

Subsec.  (a)(3)(B)(iii)(III).  Pub.  L.  102-232, 
§  307(a)(3),  substituted  "a  terrorist  activity"  for  "an 
act  of  terrorist  activity". 

Subsec.  (a)(3)(C)(iv).  Pub.  L.  102-232.  §  307(a)(5), 
substituted  "identity"  for  "identities". 

Subsec.  (a)(3)(D)(iv).  Pub.  L.  102-232,  §  307(a)(4), 
substituted  "if  the  immigrant"  for  "if  the  alien". 

Subsec.  (a)(5).  Pub.  L.  102-232.  §  302(e)(6).  repealed 
Pub.  L.  101-649,  §  162(e)(1).  See  1990  Amendment  note 
below. 

Subsec.  (a)(6)(C).  Pub.  L.  102-232.  §  307(a)(6),  which 
directed  the  substitution  of  "inmiigrants  seeking  ad- 
mission or  adjustment  of  status  under  paragraph  (2) 
or  (3)  of  section  1153(b)  of  this  title"  for  "preference 
immigrants"  and  all  that  followed  through  the  end, 
was  executed  by  making  the  substitution  for  "prefer- 
ence immigrant  aliens  described  in  paragraph  (3)  or 
(6)  of  section  1153(a)  of  this  title  and  to  nonpreference 
immigrant  aliens  described  in  section  1153(a)(7)  of  this 
title"  to  reflect  the  probable  intent  of  Congress. 

Subsec.  (a)(6)(B).  Pub.  L.  102-232,  §  307(a)(7),  in 
closing  provisions,  substituted  "(a)  who  seeks"  for 
"who  seeks",  ",  or  (b)  who  seeks  admission"  for  "(or", 
and  "felony,"  for  "felony)". 

Subsec.  (a)(6)(E)(ii),  (iU).  Pub.  L.  102-232. 
§  307(a)(8),  added  cl.  (ii)  and  redesignated  former  cl. 
(ii)  as  (ill). 

Subsec.  (a)(8)(B).  Pub.  L.  102-232,  §  307(a)(9).  substi- 
tuted "person"  for  "alien"  after  "Any". 

Subsec.  (a)(9)(C)(i).  Pub.  L.  102-232.  §  307(a)(10)(A), 
substituted  "an  order  by  a  court  in  the  United  States 
granting  custody  to  a  person  of  a  United  States  citizen 
child  who  detains  or  retains  the  child,  or  withholds 
custody  of  the  child,  outside  the  United  States  from 
the  person  granted  custody  by  that  order,  is  excluda- 
ble until  the  child  is  surrendered  to  the  person  grant- 
ed custody  by  that  order"  for  "a  court  order  granting 
custody  to  a  citizen  of  the  United  States  of  a  child 
having  a  lawful  claim  to  United  States  citizenship,  de- 
tains, retains,  or  withholds  custody  of  the  child  out- 
side the  United  States  from  the  United  States  citizen 
granted  custody,  is  excludable  until  the  child  is  sur- 
rendered to  such  United  States  citizen". 

Subsec.  (a)(9)(C)(ii).  Pub.  L.  102-232,  §  307(a)(10)(B). 
substituted  "so  long  as  the  chUd  is  located  in  a  foreign 
state  that  is  a  party"  for  "to  an  alien  who  is  a  national 
of  a  foreign  state  that  is  a  signatory". 

Subsec.  (a)(17).  Pub.  L.  102-232,  §  306(a)(12),  amend- 
ed Pub.  L.  101-649,  §  514(a).  See  1990  Amendment  note 
below. 

Subsec.  (c).  Pub.  K  102-232,  §  307(b),  substituted 
"paragraphs  (3)  and  (9)(C)"  for  "subparagraphs  (A), 
(B),  (C),  or  (E)  of  paragraph  (3)". 

Pub.  L.  102-232,  §306(a)(10),  substituted  "one  or 
more  aggravated  felonies  and  has  served  for  such 
felony  or  felonies"  for  "an  aggravated  felony  and  has 
served". 
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Subsec.  (d)(3).  Pub.  L.  102-232,  §  307(c),  substituted 
••(3)(A)(i)(I).  (3)(A)(ii).  (3)(A)(iii),"  for  "(3)(A)."  in  two 
places  and  "(3)(E)"  for  "(3)(D)"  in  two  places. 

Subsec.  (d)(ll).  Pub.  L.  102-232,  1307(d).  inserted 
"and  in  the  case  of  an  alien  seeking  admission  or  ad- 
justment of  status  as  an  immediate  relative  or  immi- 
grant under  section  1153(a)  of  this  title  (other  than 
paragraph  (4)  thereof)"  after  "section  1181(b)  of  this 
title". 

Subsec.  (g)(1).  Pub.  L.  102-232.  §  307(e).  substituted 
"subsection  (a)(l)(A)(i)"  for  "section  (a)(l)(A)(i)". 

Subsec.  (h).  Pub.  L.  102-232,  §  307(f  )(i),  struck  out 
"in  the  case  of  an  immigrant  who  is  the  spouse, 
parent,  son,  or  daughter  of  a  citizen  of  the  United 
States  or  alien  lawfully  admitted  for  permanent  resi- 
dence" after  "marijuana"  in  introductory  provisions. 

Subsec.  (h)(1).  Pub.  L.  102-232.  §  307(f)(2),  designat- 
ed existing  provisions  as  subpar.  (A)  and  inserted  "in 
the  case  of  any  immigrant"  in  introductory  provisions, 
redesignated  former  subpars.  (A)  to  (C)  as  els.  (i)  to 
(iii),  respectively,  struck  out  "and"  at  end  of  cl.  (i), 
substituted  "or"  for  "and"  at  end  of  cl.  (iii).  and  added 
subpar.  (B). 

Subsec.  (i).  Pub.  L.  102-232,  §  307(g),  substituted  "im- 
migrant" and  "immigrant's"  for  "alien"  and  "alien's", 
respectively,  wherever  appearing. 

Subsec.  (j)(l)(D),  Pub.  L.  102-232.  §  309(b)(7).  substi- 
tuted "United  States  Information  Agency"  for  "Inter- 
national Conmiimication  Agency". 

Subsec.  (j)(2).  Pub.  L.  102-232,  §  303(a)(5)(B),  added 
par.  (2)  and  struck  out  former  par.  (2)  which  related  to 
inapplicability  of  par.  (1)(A)  and  (B)(ii)(I)  require- 
ments between  effective  date  of  subsec.  and  Dec.  31, 
1983 

Subsec.  (j)(3).  Pub.  L.  102-232,  §  309(b)(7),  substitut- 
ed "United  States  Information  Agency"  for  "Interna- 
tional Communication  Agency". 

Subsec.  (m)(2)(A).  Pub.  L.  102-232,  §  302(e)(9).  in- 
serted, after  first  sentence  of  closing  provisions,  sen- 
tence relating  to  attestation  that  facility  will  not  re- 
place nurse  with  nonimmigrant  for  period  of  one  year 
after  layoff. 

Subsec.  (n)(l).  Pub.  L.  102-232,  §  303(a)(7)(B)(ii), 
(iti),  redesignated  matter  after  first  sentence  of 
subpar.  (D)  as  closing  provisions  of  par.  (1).  substitut- 
ed "(and  such  accompanying  docimients  as  are  neces- 
sary)" for  "(and  accompanying  documentation)",  and 
inserted  last  two  sentences  providing  for  review  and 
certification  by  Secretary  of  Labor. 

Subsec.  (n)(l)(A)(i).  Pub.  L.  102-232. 
I  303(a)(7)(B)(i).  in  introductory  provisions  substitut- 
ed "admitted  or  provided  status  as  a  nonimmigrant  de- 
scribed in  section  1101(a)(15)(H)(i)(b)  of  this  title"  for 
"and  to  other  individuals  employed  in  the  occupation- 
al classification  and  in  the  area  of  employment",  in 
closing  provisions  substituted  "based  on  the  best  infor- 
mation available"  for  "determined",  and  amended 
subcl.  (I)  generally.  Prior  to  amendment,  subcl.  (I) 
read  as  follows:  "the  actual  wage  level  for  the  occupa- 
tional classification  at  the  place  of  employment,  or". 

Subsec.  (n)(l)(A)(ii).  Pub.  L,  102-232.  §  303(a)(6). 
substituted  "for  such  a  nonimmigrant"  for  "for  such 
aliens" 

Subsec.  (n)(l)(D),  Pub.  L.  102-232,  §  303(a)(7)(B)(iii), 
redesignated  matter  after  first  sentence  as  closing  pro- 
visions of  par,  (i). 

Subsec.  (n)(2)(C).  Pub.  L.  102-232.  §  303(a)(7)(B)(iv). 
substituted  "of  paragraph  (1)(B).  a  substantial  failure 
to  meet  a  condition  of  paragraphs  (1)(C)  or  (1)(D),  a 
willful  failure  to  meet  a  condition  of  paragraph  (1)(A). 
or  a  misrepresentation"  for  "(or  a  substantial  failure 
In  the  case  of  a  condition  described  in  subparagraph 
(C)  or  (D)  of  paragraph  (D)  or  misrepresentation". 

Subsec.  (n)(2)(D).  Pub.  L.  102-232.  §  303(a)(7)(B)(v). 
(vi).  substituted  "If"  for  "In  addition  to  the  sanctions 
provided  under  subparagraph  (C).  if"  and  inserted 
before  period  at  end  ".  whether  or  not  a  penalty 
under  subparagraph  (C)  has  been  imposed". 

1990— Subsec.  (a).  Pub.  L.  101-649.  5  601(a),  amended 
subsec.  (a)  generally,  decreasing  nimiber  of  classes  of 


excludable  aliens  from  34  to  9  by  broadening  descrip- 
tions of  such  classes. 

Pub.  L.  101-649.  §  514(a).  as  amended  by  Pub.  L. 
102-232.  §306(a)(12).  substituted  "20  years"  for  "ten 
years"  in  par.  (17). 

Pub.  L.  101-649.  which  provided  that  par.  (5)  is 
amended  in  subpar.  (A),  by  striking  "Any  alien  who 
seeks  to  enter  the  United  States  for  the  purpose  of 
performing  skilled  or  unskilled  labor"  and  inserting 
"Any  alien  who  seeks  admission  or  status  as  an  immi- 
grant under  paragraph  (2)  or  (3)  of  section  1153(b)  of 
this  title,  in  subpar.  (B).  by  inserting  "who  seeks  ad- 
mission or  status  as  an  immigrant  imder  paragraph  (2) 
or  (3)  of  section  1153(b)  of  this  title"  after  "An  alien" 
the  first  place  it  appears,  and  by  striking  subpar.  (C). 
was  repealed  by  Pub.  L.  102-232.  §  302(e)(6).  See  Con- 
struction of  1990  Amendment  note  below. 

Pub.  L.  101-246,  §  131(a).  added  par.  (34)  which  read 
as  follows:  "Any  alien  who  has  committed  in  the 
United  States  any  serious  criminal  offense,  as  defined 
in  section  1101(h)  of  this  title,  for  whom  immunity 
from  criminal  jurisdiction  was  exercised  with  respect 
to  that  offense,  who  as  a  consequence  of  the  offense 
and  the  exercise  of  immunity  has  departed  the  United 
States,  and  who  has  not  subsequently  submitted  fully 
to  the  jurisdiction  of  the  court  in  the  United  States 
with  jurisdiction  over  the  offense." 

Subsec.  (b).  Pub.  L.  101-649.  §  601(b).  added  subsec. 
(b)  and  struck  out  former  subsec.  (b)  which  related  to 
nonappiicability  of  subsec.  (a)(25). 

Subsec.  (c).  Pub.  L.  101-649.  §  601(d)(1),  substituted 
"subsection  (a)  of  this  section  (other  than  subpara- 
graphs (A),  (B).  (C),  or  (E)  of  paragraph  (3))"  for 
"paragraph  (1)  through  (25)  and  paragraphs  (30)  and 
(31)  of  subsection  (a)  of  this  section". 

Pub.  L.  101-649.  §  511(a).  inserted  at  end  "The  first 
sentence  of  this  subsection  shall  not  apply  to  an  alien 
who  has  been  convicted  of  an  aggravated  felony  and 
has  served  a  term  of  imprisonment  of  at  least  5  years." 

Subsec.  (d)(1).  (2).  Pub.  L.  101-649,  §  601(d)(2)(A), 
struck  out  pars.  (1)  and  (2)  which  related  to  applicabil- 
ity of  subsec.  (a)(ll),  (25),  and  (28). 

Subsec.  (d)(3).  Pub.  L.  101-649.  §  601(d)(2)(B).  substi- 
tuted "under  subsection  (a)  of  this  section  (other  than 
paragraphs  (3)(A).  (3)(C).  and  (3)(D)  of  such  subsec- 
tion)" for  "imder  one  or  more  of  the  paragraphs  enu- 
merated in  subsection  (a)  of  this  section  (other  than 
paragraphs  (27),  (29),  and  (33))"  wherever  appearing, 
and  inserted  at  end  "The  Attorney  General  shall  pre- 
scribe conditions,  including  exaction  of  such  bonds  as 
may  be  necessary,  to  control  and  regulate  the  admis- 
sion and  return  of  excludable  aliens  applying  for  tem- 
porary admission  under  this  paragraph." 

Subsec.  (d)(4).  Pub.  L.  101-649.  §  601(d)(2)(C),  substi- 
tuted "(7)(B)(i)"  for  "(26)". 

Subsec.  (d)(5)(A).  Pub.  L.  101-649,  §  202(b).  inserted 
"or  in  section  1184(f)  of  this  title"  after  "except  as 
provided  in  subparagraph  (B)". 

Subsec.  (d)(6).  Pub.  L.  101-649.  §  601(d)(2)(A).  struck 
out  par.  (6)  which  directed  that  Attorney  General  pre- 
scribe conditions  to  control  excludable  aliens  applying 
for  temporary  admission. 

Subsec.  (d)(7).  Pub.  L.  101-649.  §  601(d)(2)(D).  substi 
tuted  "(other  than  paragraph  (7))"  for  "of  this  sec- 
tion, except  paragraphs  (20),  (21).  and  (26),". 

Subsec.  (d)(8).  Pub.  L.  101-649.  §  601(d)(2)(E).  substi- 
tuted "(3)(A).  (3)(B),  (3)(C),  and  (7)(B)"  for  "(26).  (27). 
and  (29)". 

Subsec.  (d)(9).  (10).  Pub.  L.  101-649.  §  601(d)(2)(A). 
struck  out  pars.  (9)  and  (10)  which  related  to  applica- 
bility of  pars.  (7)  and  (15).  respectively,  of  subsec.  (a). 

Subsec.  (d)(ll).  Pub.  L.  101-649.  §  601(d)(2)(P). 
added  par.  (11). 

Subsec.  (g).  Pub.  L.  101-649,  1601(d)(3),  amended 
subsec.  (g)  generally,  substituting  provisions  relating 
to  waiver  of  application  for  provisions  relating  to  ad- 
mission of  mentally  retarded,  tubercular,  and  mentally 
ill  aliens. 
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Subsec.  (h).  Pub.  L.  101-649,  §  601(d)(4),  amended 
subsec.  (h)  generally,  substituting  provisions  relating 
to  waiver  of  certain  subsec.  (a)(2)  provisions  for  provi- 
sions relating  to  nonapplicability  of  subsec.  (a)(9), 
(10),  (12),  (23),  and  (34). 

Pub.  L.  101-246,  §  131(c),  substituted  "(12),  or  (34)" 
for  "or  (12)". 

Subsec.  (i).  Pub.  L.  101-649,  §  601(d)(5),  amended 
subsec.  (i)  generally,  substituting  provisions  relating  to 
waiver  of  subsec.  (aK6)(C)(i)  of  this  section  for  provi- 
sions relating  to  admission  of  alien  spouse,  parent  or 
child  excludable  for  fraud. 

Subsec.  (k).  Pub.  L.  101-649.  §  601(d)(6),  substituted 
"paragraph  (5)(A)  or  (7)(A)(i)"  for  "paragraph  (14), 
(20),  or  (21)". 

Subsec.  (Z).  Pub.  L.  101-649,  §  601(d)(7),  substituted 
"paragraph  (7)(B)(i)"  for  "paragraph  (26)(B)". 

Subsec.  (m)(2)(A).  Pub.  L.  101-649,  §  162(f)(2)(B),  in 
opening  provision,  struck  out  ",  with  respect  to  a  facil- 
ity for  which  an  alien  will  perform  services,"  before  "is 
an  attestation,  in  cl.  (iii)  inserted  "employed  by  the  fa- 
cility" after  "The  alien",  and  inserted  at  end  "In  the 
case  of  an  alien  for  whom  an  employer  has  filed  an  at- 
testation under  this  subparagraph  and  who  is  per- 
forming services  at  a  worksite  other  than  the  employ- 
er's or  other  than  a  worksite  controlled  by  the  employ- 
er, the  Secretary  may  waive  such  requirements  for  the 
attestation  for  the  worksite  as  may  be  appropriate  in 
order  to  avoid  duplicative  attestations,  in  cases  of  tem- 
porary, emergency  circumstances,  with  respect  to  in- 
formation not  within  the  knowledge  of  the  attestor,  or 
for  other  good  cause." 

Subsec.  (n).  Pub.  L.  101-649,  1205(c)(3),  added 
subsec.  (n). 

1989— Subsec.  (m).  Pub.  L.  101-238  added  subsec. 
(m). 

Effective  Date  of  1991  Amendment 

Amendment  by  sections  302(e)(6),  303(a)(5)(B),  (6), 
(7)(B),  306(a)(10),  (12),  307(a)-(g)  of  Pub.  L.  102-232 
effective  as  if  included  in  the  enactment  of  the  Immi- 
gration Act  of  1990,  Pub.  L.  101-649,  see  section  310(1) 
of  Pub.  L.  102-232,  set  out  as  a  note  under  section  1101 
of  this  title. 

Section  302(e)(9)  of  Pub.  L.  102-232  provided  that 
the  amendment  made  by  that  section  is  effective  as  if 
included  in  the  Immigration  Nursing  Relief  Act  of 
1989,  Pub.  L.  101-238. 

Effective  Date  of  1990  Amendment 

Amendment  by  section  162(e)(1)  of  Pub.  L.  101-649 
effective  Oct.  1,  1991,  and  applicable  beginning  with 
fiscal  year  1992,  with  general  transition  provisions  and 
admissibility  standards,  see  section  161(a),  (c),  (d)  of 
Pub.  L.  101-649,  set  out  as  a  note  under  section  1101  of 
this  title. 

Amendment  by  section  162(f)(2)(B)  of  Pub.  L. 
101-649  applicable  as  though  included  in  the  enact- 
ment of  Pub.  L.  101-238,  see  section  162(f)(3)  of  Pub. 
L.  101-649,  set  out  as  a  note  \mder  section  1101  of  this 
title. 

Section  202(c)  of  Pub.  L.  101-649  provided  that: 
"The  amendments  made  by  this  section  [amending 
this  section  and  section  1184  of  this  title]  shall  take 
effect  60  days  after  the  date  of  the  enactment  of  this 
Act  [Nov.  29. 19903." 

Amendment  by  section  205(c)(3)  of  Pub.  L.  101-649 
effective  Oct.  1,  1991,  see  section  231  of  Pub.  L. 
101-649,  set  out  as  a  note  under  section  1101  of  this 
title. 

Section  511(b)  of  Pub.  L.  101-649  provided  that: 
"The  amendment  made  by  subsection  (a)  [amending 
this  section]  shall  apply  to  admissions  occurring  after 
the  date  of  the  enactment  of  this  Act  [Nov.  29, 1990]." 

Section  514(b)  of  Pub.  L.  101-649  provided  that: 
"The  amendment  made  by  subsection  (a)  [amending 
this  section]  shall  apply  to  admissions  occurring  on  or 
after  January  1, 1991." 

Amendment  by  section  601(a),  (b),  and  (d)  of  Pub.  L. 
101-649    applicable    to    individuals    entering    United 


States  on  or  after  June  1,  1991,  see  section  601(e)(1)  of 
Pub.  L.  101-649,  set  out  as  a  note  under  section  1101  of 
this  title. 

Effective  Date  of  1989  Amendment 

Section  3(d)  of  Pub.  L.  101-238  provided  that:  "The 
amendments  made  by  the  previous  provisions  of  this 
section  [amending  this  section  and  section  1101  of  this 
title]  shall  apply  to  classification  petitions  filed  for 
nonimmigrant  status  only  during  the  5-year  period  be- 
ginning on  the  first  day  of  the  9th  month  beginning 
after  the  date  of  the  enactment  of  this  Act  [Dec.  18, 
1989]." 

Effective  Date  of  1988  Amendments 

Amendment  by  section  8(f)  of  Pub.  L.  100-525  effec- 
tive as  if  included  in  the  enactment  of  the  Immigra- 
tion and  Nationality  Act  Amendments  of  1986,  Pub.  L, 
99-653,  see  section  309(b)(15)  of  Pub.  L.  102-232,  set 
out  as  an  Effective  and  Termination  Dates  of  1988 
Amendments  note  under  section  1101  of  this  title. 

Construction  of  1990  Amendment 

Section  302(e)(6)  of  Pub.  L.  102-232  provided  that: 
"Paragraph  (1)  of  section  162(e)  of  the  Immigration 
Act  of  1990  [Pub.  L.  101-649,  amending  this  section]  is 
repealed,  and  the  provisions  of  law  amended  by  such 
paragraph  are  restored  as  though  such  paragraph  had 
not  been  enacted." 

Visa  Lookout  Systems 

Pub.  L.  102-138,  title  I,  §  128,  Oct.  28,  1991.  105  Stat. 
660,  provided  that: 

"(a)  Visas.— The  Secretary  of  State  may  not  include 
in  the  Automated  Visa  Lookout  System,  or  in  any 
other  system  or  list  which  maintains  Information 
about  the  excludability  of  aliens  under  the  Immigra- 
tion and  Nationality  Act  [8  U.S.C.  1101  et  seq.],  the 
name  of  any  alien  who  is  not  excludable  from  the 
United  States  under  the  Immigration  and  Nationality 
Act,  subject  to  the  provisions  of  this  section. 

"(b)  Correction  of  Lists.— Not  later  than  3  years 
after  the  date  of  enactment  of  this  Act  [Oct.  28,  1991], 
the  Secretary  of  State  shall— 

"(1)  correct  the  Automated  Visa  Lookout  System, 
or  any  other  system  or  list  which  maintains  informa- 
tion about  the  excludability  of  aliens  under  the  Im- 
migration and  Nationality  Act,  by  deleting  the  name 
of  any  alien  not  excludable  imder  the  Immigration 
and  Nationality  Act;  and 

"(2)  report  to  the  Congress  concerning  the  comple- 
tion of  such  correction  process. 
"(c)  Report  on  Correction  Process.— 

"(1)  Not  later  than  90  days  after  the  date  of  enact- 
ment of  this  Act  [Oct.  28,  1991],  the  Secretary  of 
State,  in  coordination  with  the  heads  of  other  appro- 
priate Government  agencies,  shall  prepare  and 
submit  to  the  appropriate  congressional  committees, 
a  plan  which  sets  forth  the  manner  in  which  the  De- 
partment of  State  will  correct  the  Automated  Visa 
Lookout  System,  and  any  other  system  or  list  as  set 
forth  in  subsection  (b). 

"(2)  Not  later  than  1  year  after  the  date  of  enact- 
ment of  this  Act  [Oct.  28,  1991],  the  Secretary  of 
State  shall  report  to  the  appropriate  congressional 
committees  on  the  progress  made  toward  completing 
the  correction  of  lists  as  set  forth  in  subsection  (b). 
"(d)  Application.— This  section  refers  to  the  Immi- 
gration and  Nationality  Act  as  in  effect  on  and  after 
June  1, 1991. 
"(e)  Limitation.— 

"(1)  The  Secretary  may  add  or  retain  in  such 
system  or  list  the  names  of  aliens  who  are  not  ex- 
cludable only  if  they  are  included  for  otherwise  au- 
thorized law  enforcement  purposes  or  other  lawful 
purposes  of  the  Department  of  State.  A  name  in- 
cluded for  other  lawful  purposes  under  this  para- 
graph shall  include  a  notation  which  clearly  and  dis- 
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tinctly  indicates  that  such  person  is  not  presently 
excludable.  The  Secretary  of  State  shall  adopt  pro- 
cedures to  ensure  that  visas  are  not  denied  to  such 
individuals  for  any  reason  not  set  forth  in  the  Immi- 
gration and  Nationality  Act  C8  U.S.C.  1101  et  seq.]. 
''(2)  The  Secretary  shall  publish  in  the  Federal 
Register  regulations  and  standards  concerning  main- 
tenance and  use  by  the  Department  of  State  of  sys- 
tems and  lists  for  purposes  described  in  paragraph 
(1). 

''(3)  Nothing  in  this  section  may  be  construed  as 
creating  new  authority  or  expanding  any  existing 
authority  for  any  activity  not  otherwise  authorized 
bylaw. 

*'(f)  Definition.— As  used  in  this  section  the  term 
'appropriate  congressional  committees'  means  the 
Committee  on  the  Judiciary  and  the  Committee  on 
Foreign  Affairs  of  the  House  of  Representatives  and 
the  Committee  on  the  Judiciary  and  the  Committee 
on  Foreign  Relations  of  the  Senate." 

Changes  in  Labor  Certification  Process 

Section  122  of  Pub.  L.  101-649  provided  that: 
''(a)  Labor  Market  Information  Pilot  Program  for 
Emplotment-Based  Immigrants.— (1)  The  Secretary  of 
Labor  shall  establish  a  pilot  program  which  provides 
for  a  determination,  in  accordance  with  section  553  of 
title  5,  United  States  Code»  of  labor  shortages  or  sur- 
pluses in  up  to  10  defined  occupational  classifications 
in  the  United  States.  In  making  such  determinations, 
the  Secretary  shall  consider  certifications  approved 
imder  section  212(a)(5)(A)  of  the  Immigration  and  Na- 
tionality Act  [8  U.S.C.  1182(a)(5)(A)]  and  labor  market 
and  other  information. 

"(2)(A)  If  under  the  pOot  program  there  is  a  deter- 
mination that  there  is  a  labor  shortage  with  respect  to 
an  occupational  classification,  a  certification  under 
section  212(a)(5)(A)  of  the  Immigration  and  National- 
ity Act  for  petitions  for  that  occupational  classifica- 
tion shall  be  deemed  to  have  been  issued. 

"(B)  If  imder  the  pilot  program  there  is  a  determina- 
tion that  there  is  a  labor  surplus  with  respect  to  an  oc- 
cupational classification,  the  Secretary  of  Labor  may 
nonetheless  make  a  certification  under  section 
212(a)(5)(A)  of  the  Immigration  and  Nationality  Act 
with  regard  to  a  specific  job  opportunity  in  the  occu- 
pational classification  if  the  employer  submits  evi- 
dence, based  on  extensive  recruitment  efforts  (includ- 
ing such  efforts  as  the  Secretary  may  require),  demon- 
strating that  the  employer  meets  all  the  requirements 
for  certification  under  such  section. 

"(3)  The  pilot  program  under  this  subsection  shall 
only  be  effective  for  applications  for  certifications 
filed  during  the  3-fiscal-year  period  beghining  with 
fiscal  year  1992. 

"(4)  By  not  later  than  April  1, 1994,  the  Secretary  of 
Labor  shall  report  to  the  Committees  on  Education 
and  Labor  and  Judiciary  of  the  House  of  Representa- 
tives and  the  Committees  on  Labor  and  Human  Re- 
sources and  the  Judiciary  of  the  Senate  on  the  oper- 
ation of  the  pilot  program  under  this  subsection  and 
whether  the  program  should  be  extended  and  the 
number  of  defined  occupational  classifications  permit- 
ted under  the  program  if  it  is  extended. 

"(b)  Notice  in  Labor  Certifications.— The  Secre- 
tary of  Labor  shall  provide,  in  the  labor  certification 
process  imder  section  212(a)(5)(A)  of  the  Immigration 
and  Nationality  Act  [8  U.S.C.  1182(a)(5)(A)],  that— 
"(1)  no  certification  may  be  made  unless  the  appli- 
cant for  certification  has,  at  the  time  of  filing  the 
application,  provided  notice  of  the  filing  (A)  to  the 
bargaining  representative  (if  any)  of  the  employer's 
employees  in  the  occupational  classification  and 
area  for  which  aliens  are  sought,  or  (B)  if  there  is  no 
such  bargaining  representative,  to  employees  em- 
ployed at  the  facility  through  posting  in  conspicuous 
locations;  and 

"(2)  any  person  may  submit  documentary  evidence 
bearing  on  the  application  for  certification  (such  as 
information  on  available  workers,  information  on 


wages  and  working  conditions,  and  information  on 
the  employer's  failure  to  meet  terms  and  conditions 
with  respect  to  the  employment  of  alien  workers  and 
co-workers)." 

Review  of  Exclusion  Lists 

Section  601(c)  of  Pub.  L  101-649  provided  that: 
"The  Attorney  General  and  the  Secretary  of  State 
shall  develop  protocols  and  guidelines  for  updating 
lookout  books  and  the  automated  visa  lookout  system 
and  similar  mechanisms  for  the  screening  of  aliens  ap- 
pljing  for  visas  for  admission,  or  for  admission,  to  the 
United  States.  Such  protocols  and  guidelines  shall  be 
developed  in  a  manner  that  ensures  that  in  the  case  of 
an  alien— 

"(1)  whose  name  is  in  such  system,  and 
"(2)  who  either  (A)  applies  for  entry  after  the  ef- 
fective date  of  the  amendments  made  by  this  section 
[see  Effective  Date  of  1990  Amendment  note  above], 
or  (B)  requests  (in  writing  to  a  local  consular  office 
after  such  date)  a  review,  without  seeking  admission, 
of  the  alien's  continued  excludability  under  the  Im- 
migration and  Nationality  Act  C8  U.S.C.   1101  et 
seq.], 
if  the  alien  is  no  longer  excludable  because  of  an 
amendment  made  by  this  section  the  alien's  name 
shall  be  removed  from  such  books  and  system  and  the 
alien  shall  be  informed  of  such  removal  and  if  the 
alien  continues  to  be  excludable  the  alien  shall  be  in- 
formed of  such  determination." 

Implementation  of  Requirements  for  Admission  of 
Nonimmigrant  Nurses  During  5-Year  Period 

Section  3(c)  of  Pub.  L.  101-238  provided  that:  "The 
Secretary  of  Labor  (in  consultation  with  the  Secretary 
of  Health  and  Human  Services)  shall— 

"(1)  first  publish  final  regulations  to  carry  out  sec- 
tion 212(m)  of  the  Immigration  and  Nationality  Act 
[8  U.S.C.  1182(m)]  (as  added  by  this  section)  not 
later  than  the  first  day  of  the  8th  month  beginning 
after  the  date  of  the  enactment  of  this  Act  [Dec.  18, 
1989];  and 

"(2)  provide  for  the  appointment  (by  January  1, 
1991)  of  an  advisory  group,  including  representatives 
of  the  Secretary,  the  Secretary  of  Health  and 
Human  Services,  the  Attorney  General,  hospitals, 
and  labor  organizations  representing  registered 
nurses,  to  advise  the  Secretary— 

"(A)  concerning  the  impact  of  this  section  on  the 
nursing  shortage, 

"(B)  on  programs  that  medical  institutions  may 
implement  to  recruit  and  retain  registered  nurses 
who  are  United  States  citizens  or  immigrants  who 
are  authorized  to  perform  nursing  services, 

"(C)  on  the  formulation  of  State  recruitment 
and  retention  plans  under  section  212(m)(3)  of  the 
Immigration  and  Nationality  Act,  and 

"(D)  on  the  advisability  of  extending  the  amend- 
ments made  by  this  section  [amending  sections 
1101  and  1182  of  this  title]  beyond  the  5-year 
period  described  in  subsection  (d)  [set  out  above]." 

Prohibition  on  Exclusion  or  Deportation  of 
Aliens  on  Certain  Grounds 

Section  901  of  Pub.  L.  100-204,  as  amended  by  Pub. 
L  100-461,  title  V,  §555,  Oct.  1,  1988,  102  Stat. 
2268-36;  Pub.  L.  101-246,  title  I.  §  128,  Feb.  16,  1990. 
104  Stat.  30,  which  provided  that  no  nonimmigrant 
alien  was  to  be  denied  a  visa  or  excluded  from  admis- 
sion into  the  United  States*  or  subject  to  deportation 
because  of  any  past,  current  or  expected  beliefs,  state- 
ments or  associations  which,  if  engaged  in  by  a  United 
States  citizen  in  the  United  States,  would  be  protected 
under  the  Constitution  of  the  United  States,  and 
which  provided  construction  regarding  excludable 
aliens  and  standing  to  sue,  was  repealed  by  Pub.  L. 
101-649,  title  VI,  §  603(a)(21),  Nov.  29,  1990,  104  Stat. 
5084. 
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Regulations  Governing  Admission,  Detention,  and 
Travel  op  Nonimmigrant  Aliens  in  Guam  Pursu- 
ant TO  Visa  Waivers 

Section  14(b)  of  Pub.  L.  99-396,  as  amended  by  Pub. 
L.  100-525,  §  3(1  KB).  Oct.  24,  1988,  102  Stat.  2614,  re- 
quired Attorney  General  to  issue,  within  90  days  after 
Aug.  27,  1986,  regulations  governing  the  admission,  de- 
tention, and  travel  of  nonimmigrant  aliens  pursuant 
to  the  visa  waiver  authorized  by  the  amendment  made 
by  section  14(a)  of  Pub.  L.  99-396,  was  repealed  by 
Pub.  L.  101-649,  title  VI,  §603(a)(19),  Nov.  29,  1990, 
104  Stat.  5084. 

Annual  Report  to  Congress  on  Implementation  of 
Provisions  Authorizing  Waiver  of  Certain  Re- 
quirebients  for  nonimmigrant  visitors  to  guam 

Section  14(c)  of  Pub.  L.  99-396,  as  amended  by  Pub. 
L.  100-525,  §  3(1  )(B),  (C),  Oct.  24,  1988.  102  Stat.  2614, 
required  Attorney  General  to  submit  a  report  each 
year  on  implementation  of  8  U.S.C.  1182(2)  to  Commit- 
tees on  the  Judiciary  and  Interior  and  Insular  Affairs 
of  House  of  Representatives  and  Committees  on  the 
Judiciary  and  Energy  and  Natural  Resources  of 
Senate,  was  repealed  by  Pub.  L.  101-649,  title  VI, 
§  603(a)(19),  Nov.  29,  1990,  104  Stat.  5084. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1101,  1102, 
1153,  1157,  1159,  1160.  1161,  1181,  1183,  1184,  1186. 
1186a,  1187,  1201,  1222,  1224,  1225,  1226,  1251,  1254, 
1254a,  1255,  1255a.  1258,  1259.  1282.  1284,  1322,  1327  of 
this  title;  title  7  section  2015;  title  26  section  3304;  title 
28  section  1821;  title  42  sections  602.  615.  1382c,  1382j, 
1436a. 

§  1183.  Admission  of  aliens  on  giving  bond  or  under- 
taking; return  upon  permanent  departure 

An  alien  excludable  under  paragraph  (4)  of 
section  1182(a)  of  this  title  may,  if  otherwise 
admissible,  be  admitted  in  the  discretion  of  the 
Attorney  General  upon  the  giving  of  a  suitable 
and  proper  bond  or  undertaking  approved  by 
the  Attorney  General,  in  such  amount  and  con- 
taining such  conditions  as  he  may  prescribe,  to 
the  United  States,  and  to  all  States,  territories, 
counties,  towns,  municipalities,  and  districts 
thereof  holding  the  United  States  and  all 
States,  territories,  counties,  towns,  municipali- 
ties, and  districts  thereof  harmless  against  such 
alien  becoming  a  public  charge.  Such  bond  or 
undertaking  shall  terminate  upon  the  perma- 
nent departure  from  the  United  States,  the  nat- 
uralization, or  the  death  of  such  alien,  and  any 
simis  or  other  security  held  to  secure  perform- 
ance thereof,  except  to  the  extent  forfeited  for 
violation  of  the  terms  thereof,  shall  be  re- 
turned to  the  person  by  whom  furnished,  or  to 
his  legal  representatives.  Suit  may  be  brought 
thereon  in  the  name  and  by  the  proper  law  offi- 
cers of  the  United  States  for  the  use  of  the 
United  States,  or  of  any  State,  territory,  dis- 
trict, coimty,  town,  or  municipality  in  which 
such  alien  becomes  a  public  charge,  irrespective 
of  whether  a  demand  for  payment  of  public  ex- 
penses has  been  made. 

(As  amended  Nov.  29.  1990,  Pub.  L.  101-649, 
title  VI,  §  603(a)(8).  104  Stat.  5083.) 

Amendments 

1990— Pub.  L.  101-649  substituted  "(4)"  for  "(7)  or 
(15)"  and  inserted  before  period  at  end  ",  irrespective 
of  whether  a  demand  for  payment  of  public  expenses 
has  been  made"  after  "becomes  a  public  charge". 


Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-649  applicable  to  individ- 
uals entering  United  States  on  or  after  June  1,  1991. 
see  section  601(e)(1)  of  Pub.  L.  101-649.  set  out  as  a 
note  under  section  1101  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1201  of  this 
title, 

§  1184.  Admission  of  nonimmigrants 

(a)  Regulations 

(1)  The  admission  to  the  United  States  of  any 
alien  as  a  nonimmigrant  shall  be  for  such  time 
and  under  such  conditions  as  the  Attorney 
General  may  by  regulations  prescribe,  includ- 
ing when  he  deems  necessary  the  giving  of  a 
bond  with  sufficient  surety  in  such  sum  arid 
containing  such  conditions  as  the  Attorney 
General  shall  prescribe,  to  insure  that  at  the 
expiration  of  such  time  or  upon  failure  to  main- 
tain the  status  under  which  he  was  admitted,  or 
to  maintain  any  status  subsequently  acquired 
under  section  1258  of  this  title,  such  alien  will 
depart  from  the  United  States.  No  alien  admit- 
ted to  Guam  without  a  visa  pursuant  to  section 
1182(Z)  of  this  title  may  be  authorized  to  enter 
or  stay  in  the  United  States  other  than  in 
Guam  or  to  remain  in  Guam  for  a  period  ex- 
ceeding fifteen  days  from  date  of  admission  to 
Guam.  No  alien  admitted  to  the  United  States 
without  a  visa  pursuant  to  section  1187  of  this 
title  may  be  authorized  to  remain  in  the  United 
States  as  a  nonimmigrant  visitor  for  a  period 
exceeding  90  days  from  the  date  of  admission. 

(2)(A)  The  period  of  authorized  status  as  a 
nonimmigrant  described  in  section 
1101(a)(15)(O)  of  this  title  shall  be  for  such 
period  as  the  Attorney  General  may  specify  in 
order  to  provide  for  the  event  (or  events)  for 
which  the  nonimmigrant  is  admitted. 

(B)  The  period  of  authorized  status  as  a  non- 
inmiigrant  described  in  section  1101(a)(15)(P) 
of  this  title  shall  be  for  such  period  as  the  At- 
torney General  may  specify  in  order  to  provide 
for  the  competition,  event,  or  performance  for 
which  the  nonimmigrant  is  acimitted.  In  the 
case  of  nonimmigrants  admitted  as  individual 
athletes  under  section  1101(a)(15)(P)  of  this 
title,  the  period  of  authorized  status  may  be  for 
an  initial  period  (not  to  exceed  5  years)  during 
which  the  nonimmigrant  wiU  perform  as  an 
athlete  and  such  period  may  be  extended  by 
the  Attorney  General  for  an  additional  period 
of  up  to  5  years. 

(b)  Presumption  of  status;  written  waiver 

Every  alien  (other  than  a  nonimmigrant  de- 
scribed in  subparagraph  (HXi)  or  (L)  of  section 
1101(a)(15)  of  this  title)  shall  be  presumed  to 
be  an  immigrant  until  he  establishes  to  the  sat- 
isfaction of  the  consular  officer,  at  the  time  of 
application  for  a  visa,  and  the  immigration  offi- 
cers, at  the  time  of  application  for  admission, 
that  he  is  entitled  to  a  nonimmigrant  status 
under  section  1101(a)(15)  of  this  title.  An  alien 
who  is  an  officer  or  employee  of  any  foreign 
government  or  of  any  international  organiza- 
tion entitled  to  enjoy  privileges,  exemptions, 
and  immunities  under  the  International  Orga- 
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nizations  Immunities  Act  [22  U.S.C.  288  et 
seq.],  or  an  alien  who  is  the  attendant,  servant, 
employee,  or  member  of  the  immediate  family 
of  any  such  alien  shall  not  be  entitled  to  apply 
for  or  receive  an  immigrant  visa,  or  to  enter  the 
United  States  as  an  immigrant  unless  he  exe- 
cutes a  written  waiver  in  the  same  form  and 
substance  as  is  prescribed  by  section  1257(b)  of 
this  title. 

(c)  Petition  of  importing  employer;  involvement  of 
Departments  of  Labor  and  Agriculture 

(1)  The  question  of  importing  any  alien  as  a 
nonimmigrant  imder  section  1101(a)(15)(H), 
(L),  (O),  or  (P)(i)  of  this  title  in  any  specific 
case  or  specific  cases  shall  be  determined  by  the 
Attorney  General,  after  consultation  with  ap- 
propriate agencies  of  the  Government,  upon  pe- 
tition of  the  importing  employer.  Such  petition, 
shall  be  made  and  approved  before  the  visa  is 
granted.  The  petition  shall  be  in  such  form  and 
contain  such  information  as  the  Attorney  Gen- 
eral shall  prescribe.  The  approval  of  such  a  pe- 
tition shall  not,  of  itself,  be  construed  as  estab- 
lishing that  the  alien  is  a  nonimmigrant.  For 
purposes  of  this  subsection  with  respect  to 
nonimmigrants  described  in  section 
1101(a)(15)(H)(ii)(a)  of  this  title,  the  term  "ap- 
propriate agencies  of  Grovemment"  means  the 
Department  of  Labor  and  includes  the  Depart- 
ment of  Agriculture.  The  provisions  of  section 
1188  of  this  title  shall  apply  to  the  question  of 
importing  any  alien  as  a  nonimmigrant  under 
section  1101(a)(15)(H)(ii)(a)  of  this  title. 

(2)(A)  The  Attorney  General  shall  provide  for 
a  procedure  under  which  an  importing  employ- 
er which  meets  requirements  established  by  the 
Attorney  General  may  file  a  blanket  petition  to 
import  aliens  as  nonimmigrants  described  in 
section  llOKaXlSKL)  of  this  title  instead  of 
filing  individual  petitions  under  paragraph  (1) 
to  import  such  aliens.  Such  procedure  shall 
permit  the  expedited  processing  of  visas  for 
entry  of  aliens  covered  imder  such  a  petition. 

(B)  For  purposes  of  section  1101(a)(15)(L)  of 
this  title,  an  alien  is  considered  to  be  serving  in 
a  capacity  involving  specialized  knowledge  with 
respect  to  a  company  if  the  alien  has  a  special 
knowledge  of  the  company  product  and  its  ap- 
plication in  international  markets  or  has  an  ad- 
vanced level  of  knowledge  of  processes  and  pro- 
cedures of  the  company. 

(C)  The  Attorney  General  shall  provide  a 
process  for  reviewing  and  acting  upon  petitions 
under  this  subsection  with  respect  to  nonimmi- 
grants described  in  section  1101(a)(15)(L)  of 
this  title  within  30  days  after  the  date  a  com- 
pleted petition  has  been  filed. 

(D)  The  period  of  authorized  admission  for— 
(i)  a  nonimmigrant  admitted  to  render  serv- 
ices in  a  managerial  or  executive  capacity 
under  section  1101(a)(15)(L)  of  this  title  shall 
not  exceed  7  years,  or 

(ii)  a  nonimmigrant  admitted  to  render 
services  in  a  capacity  that  involves  specialized 
knowledge  under  section  1101(a)(15)(L)  of 
this  title  shall  not  exceed  5  years. 

(3)  The  Attorney  General  shall  approve  a  pe- 
tition— 

(A)  with  respect  to  a  nonimmigrant  de- 
scribed in  section   1101(a)(15)(O)(i)  of  this 


title  only  after  consultation  in  accordance 
with  paragraph  (6)  or,  with  respect  to  aliens 
seeking  entry  for  a  motion  picture  or  televi- 
sion production,  after  consultation  with  the 
appropriate  union  representing  the  alien's  oc- 
cupational peers  and  a  management  organiza- 
tion in  the  area  of  the  alien's  ability,  or 

(B)  with  respect  to  a  nonimmigrant  de- 
scribed in  section  1101(a)(15)(O)(ii)  of  this 
title  after  consultation  in  accordance  with 
paragraph  (6)  or,  in  the  case  of  such  an  alien 
seeking  entry  for  a  motion  picture  or  televi- 
sion production,  after  consultation  with  such 
a  labor  organization  and  a  management  orga- 
nization in  the  area  of  the  alien's  ability. 

In  the  case  of  an  alien  seeking  entry  for  a 
motion  picture  or  television  production,  (i)  any 
opinion  imder  the  previous  sentence  shall  only 
be  advisory,  (ii)  any  such  opinion  that  recom- 
mends denial  must  be  in  writing,  (iii)  in  making 
the  decision  the  Attorney  General  shall  consid- 
er the  exigencies  and  scheduling  of  the  produc- 
tion, and  (iv)  the  Attorney  General  shall 
append  to  the  decision  any  such  opinion.  The 
Attorney  General  shall  provide  by  regulation 
for  the  waiver  of  the  consultation  requirement 
under  subparagraph  (A)  in  the  case  of  aliens 
who  have  been  admitted  as  nonimmigrants 
under  section  1101(a)(15)(O)(i)  of  this  title  be- 
cause of  extraordinary  ability  in  the  arts  and 
who  seek  readmission  to  perform  similar  serv- 
ices within  2  years  after  the  date  of  a  consulta- 
tion under  such  subparagraph.  Not  later  than  5 
days  after  the  date  such  a  waiver  is  provided, 
the  Attorney  General  shall  forward  a  copy  of 
the  petition  and  all  supporting  documentation 
to  the  national  office  of  an  appropriate  labor 
organization. 

(4)(A)  For  purposes  of  section 
1101(a)(15)(P)(i)(a)  of  this  title,  an  alien  is  de- 
scribed in  this  subparagraph  if  the  alien— 

(i)  performs  as  an  athlete,  individually  or  as 
part  of  a  group  or  team,  at  an  internationally 
recognized  level  of  performance,  and 

(ii)  seeks  to  enter  the  United  States  tempo- 
rarily and  solely  for  the  purpose  of  perform- 
ing as  such  an  athlete  with  respect  to  a  spe- 
cific athletic  competition. 

(B)(i)  For  purposes  of  section 
1101(a)(15)(P)(i)(b)  of  this  title,  an  alien  is  de- 
scribed in  this  subparagraph  if  the  alien— 

(I)  performs  with  or  is  an  integral  and  es- 
sential part  of  the  performance  of  an  enter- 
tainment group  that  has  (except  as  provided 
in  clause  (ii))  been  recognized  internationally 
as  being  outstanding  in  the  discipline  for  a 
sustained  and  substantial  period  of  time, 

(II)  in  the  case  of  a  performer  or  entertain- 
er, except  as  provided  in  clause  (iii),  has  had  a 
sustained  and  substantial  relationship  with 
that  group  (ordinarily  for  at  least  one  year) 
and  provides  functions  integral  to  the  per- 
formance of  the  group,  and 

(III)  seeks  to  enter  the  United  States  tem- 
porarily and  solely  for  the  purpose  of  per- 
forming as  such  a  performer  or  entertainer  or 
as  an  integral  and  essential  part  of  a  perform- 
ance. 
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(ii)  In  the  ease  of  an  entertainment  group 
that  is  recognized  nationally  as  being  outstand- 
ing in  its  discipline  for  a  sustained  and  substan- 
tial period  of  time,  the  Attorney  General  may, 
in  consideration  of  special  circumstances,  waive 
the  international  recognition  requirement  of 
clause  (i)(I). 

(iiiXI)  The  one-year  relationship  requirement 
of  clause  (i)(II)  shall  not  apply  to  25  percent  of 
the  performers  and  entertainers  in  a  group. 

(II)  The  Attorney  General  may  waive  such 
one-year  relationship  requirement  for  an  alien 
who  because  of  illness  or  unanticipated  and  exi- 
gent circumstances  replaces  an  essential 
member  of  the  group  and  for  an  alien  who  aug- 
ments the  group  by  performing  a  critical  role. 

(iv)  The  requirements  of  subclauses  (I)  and 
(II)  of  clause  (i)  shall  not  apply  to  alien  circus 
personnel  who  perform  as  part  of  a  circus  or 
circus  group  or  who  constitute  an  integral  and 
essential  part  of  the  performance  of  such  circus 
or  circus  group,  but  only  if  such  personnel  are 
entering  the  United  States  to  join  a  circus  that 
has  been  recognized  nationally  as  outstanding 
for  a  sustained  and  substantial  period  of  time 
or  as  part  of  such  a  circus. 

(C)  A  person  may  petition  the  Attorney  Gen- 
eral for  classification  of  an  alien  as  a  nonimmi- 
grant under  section  1101(a)(15)(P)  of  this  title. 

(D)  The  Attorney  General  shall  approve  peti- 
tions under  this  subsection  with  respect  to  non- 
immigrants described  in  clause  (i)  or  (iii)  of  sec- 
tion 1101(a)(15)(P)  of  this  title  only  after  con- 
sultation in  accordance  with  paragraph  (6). 

(E)  The  Attorney  General  shall  approve  peti- 
tions under  this  subsection  for  nonimmigrants 
described  in  section  1101(a)(15)(P)(ii)  of  this 
title  only  after  consultation  with  labor  organi- 
zations representing  artists  and  entertainers  in 
the  United  States. 

(5)(A)  In  the  case  of  an  alien  who  is  provided 
nonimmigrant  status  under  section 
1101(a)(15)(H)(i)(b)  or  1101(a)(15)(H)(ii)(b)  of 
this  title  and  who  is  dismissed  from  employ- 
ment by  the  employer  before  the  end  of  the 
period  of  authorized  admission,  the  employer 
shall  be  liable  for  the  reasonable  costs  of  return 
transportation  of  the  alien  abroad. 

(B)  In  the  case  of  an  alien  who  enters  the 
United  States  in  nonimmigrant  status  under 
section  1101(a)(15)(O)  or  1101(a)(15)(P)  of  this 
title  and  whose  employment  terminates  for  rea- 
sons other  than  voluntary  resignation,  the  em- 
ployer whose  offer  of  employment  formed  the 
basis  of  such  nonimmigrant  status  and  the  peti- 
tioner are  jointly  and  severally  liable  for  the 
reasonable  cost  of  return  transportation  of  the 
alien  abroad.  The  petitioner  shall  provide  as- 
surance satisfactory  to  the  Attorney  General 
that  the  reasonable  cost  of  that  transportation 
will  be  provided. 

(6)(A)(i)  To  meet  the  consultation  require- 
ment of  paragraph  (3)(A)  in  the  case  of  a  peti- 
tion for  a  nonimmigrant  described  in  section 
1101(a)(15)(O)(i)  of  this  title  (other  than  with 
respect  to  aliens  seeking  entry  for  a  motion  pic- 
ture or  television  production),  the  petitioner 
shall  submit  with  the  petition  an  advisory  opin- 
ion from  a  peer  group  (or  other  person  or  per- 
sons of  its  choosing,  which  may  include  a  labor 
organization)  with  expertise  in  the  specific  field 
involved. 


(ii)  To  meet  the  consultation  requirement  of 
paragraph  (3)(B)  in  the  case  of  a  petition  for  a 
nonimmigrant  described  in  section 
1101(a)(15)(O)(ii)  of  this  title  (other  than  with 
respect  to  aliens  seeking  entry  for  a  motion  pic- 
ture or  television  production),  the  petitioner 
shall  submit  with  the  petition  an  advisory  opin- 
ion from  a  labor  organization  with  expertise  in 
the  skill  area  involved. 

(iii)  To  meet  the  consultation  requirement  of 
paragraph  (4)(D)  in  the  case  of  a  petition  for  a 
nonimmigrant  described  in  section 
1101(a)(15)(P)(i)  or  1101(a)(15)(P)(iii)  of  this 
title,  the  petitioner  shall  submit  with  the  peti- 
tion an  advisory  opinion  from  a  labor  organiza- 
tion with  expertise  in  the  specific  field  of  ath- 
letics or  entertainment  involved. 

(B)  To  meet  the  consultation  requirements  of 
subparagraph  (A),  unless  the  petitioner  submits 
with  the  petition  an  advisory  opinion  from  an 
appropriate  labor  organization,  the  Attorney 
General  shall  forward  a  copy  of  the  petition 
and  all  supporting  documentation  to  the  na- 
tional office  of  an  appropriate  labor  organiza- 
tion within  5  days  of  the  date  of  receipt  of  the 
petition.  If  there  is  a  collective  bargaining  rep- 
resentative of  an  employer's  employees  in  the 
occupational  classification  for  which  the  alien 
is  being  sought,  that  representative  shall  be  the 
appropriate  labor  organization. 

(C)  In  those  cases  in  which  a  petitioner  de- 
scribed  in  subparagraph  (A)  establishes  that  an 
appropriate  peer  group  (including  a  labor  orga- 
nization) does  not  exist,  the  Attorney  General 
shall  adjudicate  the  petition  without  requiring 
an  advisory  opinion. 

(D)  Any  person  or  organization  receiving  a 
copy  of  a  petition  described  in  subparagraph 
(A)  and  supporting  docimients  shall  have  no 
more  than  15  days  following  the  date  of  receipt 
of  such  documents  within  which  to  submit  a 
written  advisory  opinion  or  comment  or  to  pro- 
vide a  letter  of  no  objection.  Once  the  15-day 
period  has  expired  and  the  petitioner  has  had 
an  opportunity,  where  appropriate,  to  supply 
rebuttal  evidence,  the  Attorney  General  shall 
adjudicate  such  petition  in  no  more  than  14 
days.  The  Attorney  General  may  shorten  any 
specified  time  period  for  emergency  reasons  if 
no  unreasonable  burden  would  be  thus  imposed 
on  any  participant  in  the  process. 

(E)(i)  The  Attorney  General  shall  establish 
by  regulation  expedited  consultation  proce- 
dures in  the  case  of  nonimmigrant  artists  or  en- 
tertainers described  in  section  1101(a)(15)(O)  or 
1101(a)(15)(P)  of  this  title  to  accommodate  the 
exigencies  and  scheduling  of  a  given  production 
or  event. 

(ii)  The  Attorney  General  shall  establish  by 
regulation  expedited  consultation  procedures  in 
the  case  of  nonimmigrant  athletes  described  in 
section  1101(a)(15)(O)(i)  or  1101(a)(15)(P)(i)  of 
this  title  in  the  case  of  emergency  circum- 
stances (including  trades  during  a  season). 

(P)  No  consultation  required  imder  this  sub- 
section by  the  Attorney  General  with  a  nongov- 
ernmental entity  shall  be  construed  as  permit- 
ting the  Attorney  General  to  delegate  any  au- 
thority under  this  subsection  to  such  an  entity. 
The  Attorney  General  shall  give  such  weight  to 
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advisory  opinions  provided  under  this  section  as 
the  Attorney  General  determines,  in  his  sole 
discretion,  to  be  appropriate. 

(7)  If  a  petition  is  filed  and  denied  under  this 
subsection,  the  Attorney  General  shall  notify 
the  petitioner  of  the  determination  and  the 
reasons  for  the  denial  and  of  the  process  by 
which  the  petitioner  may  appeal  the  determi- 
nation. 

(8)  The  Attorney  General  shall  submit  annu- 
ally to  the  Committees  on  the  Judiciary  of  the 
House  of  Representatives  and  of  the  Senate  a 
report  describing,  with  respect  to  petitions 
imder  each  subcategory  of  subparagraphs  (H), 
(O),  (P),  and  (Q)  of  section  llOKaKlS)  of  this 
title  the  following: 

(A)  The  number  of  such  petitions  which 
have  been  filed. 

(B)  The  number  of  such  petitions  which 
have  been  approved  and  the  number  of  work- 
ers (by  occupation)  included  in  such  approved 
petitions. 

(C)  The  number  of  such  petitions  which 
have  been  denied  and  the  number  of  workers 
(by  occupation)  requested  in  such  denied  peti- 
tions. 

(D)  The  number  of  such  petitions  which 
have  been  withdrawn. 

(E)  The  number  of  such  petitions  which  are 
awaiting  final  action. 

iSee  main  edition  for  text  of  id)  and  (c)] 

(f)  Denial  of  crewmember  status  in  case  of  certain 
labor  disputes 

(1)  Except  as  provided  in  paragraph  (3),  no 
alien  shall  be  entitled  to  nonimmigrant  status 
described  in  section  1101(a)(15)(D)  of  this  title 
if  the  alien  intends  to  land  for  the  purpose  of 
performing  service  on  board  a  vessel  of  the 
United  States  (as  defined  in  section  2101(46)  of 
title  46)  or  on  an  aircraft  of  an  air  carrier  (as 
defined  in  section  1301(3)  of  title  49,  Appendix) 
during  a  labor  dispute  where  there  is  a  strike  or 
lockout  in  the  bargaining  unit  of  the  employer 
in  which  the  alien  intends  to  perform  such 
service. 

(2)  An  alien  described  in  paragraph  (1)— 

(A)  may  not  be  paroled  into  the  United 
States  pursuant  to  section  1182(d)(5)  of  this 
title  unless  the  Attorney  General  determines 
that  the  parole  of  such  alien  is  necessary  to 
protect  the  national  security  of  the  United 
States;  and 

(B)  shall  be  considered  not  to  be  a  bona  fide 
crewman  for  purposes  of  section  1282(b)  of 
this  title. 

(3)  Paragraph  (1)  shall  not  apply  to  an  alien 
if  the  air  carrier  or  owner  or  operator  of  such 
vessel  that  employs  the  alien  provides  docu- 
mentation that  satisfies  the  Attorney  General 
that  the  alien— 

(A)  has  been  an  employee  of  such  employer 
for  a  period  of  not  less  than  1  year  preceding 
the  date  that  a  strike  or  lawful  lockout  com- 
menced; 

(B)  has  served  as  a  qualified  crewman  for 
such  employer  at  least  once  in  each  of  3 
months  during  the  12-month  period  preced- 
ing such  date;  and 


(C)  shall  continue  to  provide  the  same  serv- 
ices that  such  alien  provided  as  such  a  crew- 
man. 

(g)  Temporary  workers  and  trainees;  limitation  on 
numbers 

(1)  The  total  number  of  aliens  who  may  be 
issued  visas  or  otherwise  provided  noninmii- 
grant  status  during  any  fiscal  year  (beginning 
with  fiscal  year  1992)— 

(A)  imder  section  1101(a)(15)(H)(i)(b)  of 
this  title  may  not  exceed  65,000,  or 

(B)  under  section  1101(a)(15)(H)(ii)(b)  of 
this  title  may  not  exceed  66,000. 

(2)  The  numerical  limitations  of  paragraph 
(1)  shall  only  apply  to  principal  aliens  and  not 
to  the  spouses  or  children  of  such  aliens. 

(3)  Aliens  who  are  subject  to  the  numerical 
limitations  of  paragraph  (1)  shall  be  issued 
visas  (or  otherwise  provided  nonimmigrant 
status)  in  the  order  in  which  petitions  are  filed 
for  such  visas  or  status. 

(4)  In  the  case  of  a  nonimmigrant  described 
in  section  1101(a)(15)(H)(i)(b)  of  this  title,  the 
period  of  authorized  admission  as  such  a  non- 
immigrant may  not  exceed  6  years. 

(h)  Intention  to  abandon  foreign  residence 

The  fact  that  an  alien  is  the  beneficiary  of  an 
application  for  a  preference  status  filed  under 
section  1154  of  this  title  or  has  otherwise 
sought  permanent  residence  in  the  United 
States  shall  not  constitute  evidence  of  an  inten- 
tion to  abandon  a  foreign  residence  for  pur- 
poses of  obtaining  a  visa  as  a  nonimmigrant  de- 
scribed in  subparagraph  (H)(i)  or  (L)  of  section 
1101(a)(15)  of  this  title  or  otherwise  obtaining 
or  maintaining  the  status  of  a  nonimmigrant 
described  in  such  subparagraph,  if  the  alien 
had  obtained  a  change  of  status  under  section 
1258  of  this  title  to  a  classification  as  such  a 
nonimmigrant  before  the  alien's  most  recent 
departure  from  the  United  States. 

(i)  "Specialty  occupation"  defined 

(1)  For  purposes  of  section 
1101(a)(15)(H)(i)(b)  of  this  title  and  paragraph 
(2),  the  term  "specialty  occupation"  means  an 
occupation  that  requires— 

(A)  theoretical  and  practical  application  of 
a  body  of  highly  specialized  knowledge,  and 

(B)  attainment  of  a  bachelor's  or  higher 
degree  in  the  specific  specialty  (or  its  equiva- 
lent) as  a  minimiun  for  entry  into  the  occupa- 
tion in  the  United  States. 

(2)  For  purposes  of  section 
1101(a)(15)(H)(i)(b)  of  this  title,  the  require- 
ments of  this  paragraph,  with  respect  to  a  spe- 
cialty occupation,  are— 

(A)  full  state  licensure  to  practice  in  the  oc- 
cupation, if  such  licensure  is  required  to  prac- 
tice in  the  occupation, 

(B)  completion  of  the  degree  described  in 
paragraph  (1)(B)  for  the  occupation,  or 

(C)(i)  experience  in  the  specialty  equivalent 
to  the  completion  of  such  degree,  and  (ii)  rec- 
ognition of  expertise  in  the  specialty  through 
progressively  responsible  positions  relating  to 
the  specialty. 
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(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  II,  §§  202(a),  205(a),  (b),  (c)(2),  206(b), 
207(b),  104  Stat.  5014,  5019,  5020,  5023,  5025; 
Dec.  12,  1991,  Pub.  L.  102-232,  title  II,  §§  202(a), 
203(b),  204,  205(d),  (e),  206(a),  (c)(2),  207(a), 
(c)(1),  title  III,  §303(a)(10)-(12),  105  Stat. 
1737-1741,  1748.) 

Amendments 

1991— Subsec.  (a)(2)(A).  Pub.  L.  102-232,  §  303(a)(ll), 
substituted  "described  in  section  1101(a)(15)(O)"  for 
"under  section  1101(a)(15)(O)". 

Pub.  L.  102-232,  §  205(d),  inserted  "(or  events)"  after 
"event". 

Subsec.  (a)(2)(B).  Pub.  L.  102-232.  §  206(a),  designat- 
ed cl.  (i)  as  subpar.  (B)  and  struck  out  cl.  (ii)  which 
read  as  follows:  "An  alien  who  is  admitted  as  a  nonim- 
migrant under  clause  (ii)  or  (iii)  of  section 
1101(a)(15)(P)  of  this  title  may  not  be  readmitted  as 
such  a  nonimmigrant  unless  the  alien  has  remained 
outside  the  United  States  for  at  least  3  months  after 
the  date  of  the  most  recent  admission.  The  Attorney 
General  may  waive  the  application  of  the  previous 
sentence  in  the  case  of  individual  tours  in  which  the 
application  would  work  an  undue  hardship." 

Subsec.  (c)(2)(A).  Pub.  L.  102-232,  §  303(a)(10)(A), 
substituted  "individual  petitions"  for  "individuals  peti- 
tions". 

Subsec.  (c)(2)(D).  Pub.  L.  102-232,  §  303(a)(10)(B), 
substituted  "involves"  for  "involved". 

Subsec.  (c)(3).  Pub.  L.  102-232,  §  205(e),  inserted  at 
end  "The  Attorney  General  shall  provide  by  regula- 
tion for  the  waiver  of  the  consultation  requirement 
under  subparagraph  (A)  in  the  case  of  aliens  who  have 
been  admitted  as  nonimmigrants  under  section 
1101(a)(15)(O)(i)  of  this  title  because  of  extraordinary 
ability  in  the  arts  and  who  seek  readmission  to  per- 
form similar  services  within  2  years  after  the  date  of  a 
consultation  under  such  subparagraph.  Not  later  than 
5  days  after  the  date  such  a  waiver  is  provided,  the  At- 
torney General  shall  forward  a  copy  of  the  petition 
and  all  supporting  docimientatlon  to  the  national 
office  of  an  appropriate  labor  organization." 

Subsec.  (c)(3)(A).  Pub.  L.  102-232.  §  204(1),  substitut- 
ed "after  consultation  in  accordance  with  paragraph 
(6)"  for  "after  consultation  with  peer  groups  in  the 
area  of  the  alien's  ability". 

Subsec.  (c)(3)(B).  Pub.  L.  102-232,  §  204(2),  substitut- 
ed "after  consultation  in  accordance  with  paragraph 
(6)  or,  in  the  case  of  such  an  alien  seeking  entry  for  a 
motion  picture  or  television  production,  after  consul- 
tation with  such  a  labor  organization  and  a  manage- 
ment organization  in  the  area  of  the  alien's  ability" 
for  "after  consultation  with  labor  organizations  with 
expertise  in  the  skill  area  involved". 

Subsec.  (c)(4)(A),  (B).  Pub.  L.  102-232.  §  203(b), 
added  subpars.  (A)  and  (B)  and  redesignated  former 
subpars.  (A)  and  (B)  as  (C)  and  (D),  respectively. 

Subsec.  (c)(4)(C).  Pub.  L.  102-232,  §204(3).  struck 
out  "clause  (ii)  of"  after  "under". 

Pub.  L.  102-232,  §  203(b),  redesignated  subpar.  (A)  as 
(C).  Former  subpar.  (C)  redesignated  (E). 

Subsec.  (c)(4)(D).  Pub.  L.  102-232,  §  204(4),  substitut- 
ed "after  consultation  in  accordance  with  paragraph 
(6)"  for  "after  consultation  with  labor  organizations 
with  expertise  in  the  specific  field  of  athletics  or  en- 
tertainment involved". 

Pub.  L.  102-232,  §  203(b),  redesignated  subpar.  (B)  as 
(D). 

Subsec.  (c)(4)(E).  Pub.  L.  102-232,  §  206(c)(2),  struck 
out  before  period  at  end  ",  in  order  to  assure  reciproci- 
ty in  fact  with  foreign  states". 

Pub.  K  102-232,  §  203(b),  redesignated  subpar.  (C)  as 
(E). 

Subsec.  (c)(5).  Pub.  L.  102-232,  §  207(a),  designated 
existing  provisions  as  subpar.  (A)  and  added  subpar. 
(B). 

Subsec.  (c)(5)(A).  Pub.  L.  102-232,  §303(a)(12),  sub- 
stituted "1101(a)(15)(H)(ii)(b)"  for  "1101(H)(ii)(b)". 


Subsec.  (c)(6),  (7).  Pub.  L.  102-232,  §204(5),  (6). 
added  par.  (6)  and  redesignated  former  par.  (6)  as  (7). 

Subsec.  (c)(8).  Pub.  L.  102-232.  §  207(c)(1),  added  par. 
(8). 

Subsec.  (g)(1).  Pub.  L.  102-232,  §  202(a).  inserted 
"or"  at  end  of  subpar.  (A),  substituted  a  period  for 
",  or"  at  end  of  subpar.  (B),  and  struck  out  subpar.  (C) 
which  read  as  follows:  "under  section  1101(a)(15)(P)(i) 
or  section  1101(a)(15)(P)(iil)  of  this  title  may  not 
exceed  25,000." 

1990— Subsec.  (a).  Pub.  L.  101-649.  |  207(b)(1).  desig- 
nated existing  provisions  as  par.  (1)  and  added  par.  (2). 

Subsec.  (b).  Pub.  L.  101-649.  §  205(b)(1).  inserted 
"(other  than  a  nonimmigrant  described  in  subpara- 
graph (H)(1)  or  (L)  of  section  1101(a)(15)  of  this  title)" 
after  "Every  alien". 

Subsec.  (c).  Pub.  L.  101-649.  §§  206(b).  207(b)(2)(B), 
designated  existing  provisions  as  par.  (1).  substituted 
reference  to  section  1101(a)(15)(H).  (L).  (O),  or  (P)(i) 
of  this  title  for  reference  to  section  1101(a)(15)(H)  or 
(L)  of  this  title,  and  added  pars.  (2)  to  (6). 

Subsec.  (f ).  Pub.  L.  101-649,  §  202(a),  added  subsec. 
(f). 

Subsecs.  (g)  to  (i).  Pub.  L.  101-649,  §  205(a),  (b)(2), 
(c)(2).  added  subsecs.  (g)  to  (i). 

Effective  Date  of  1991  Amendb^ent 

Amendment  by  sections  202(a),  203(b),  204,  205(d), 
(e),  206(a),  (c)(2),  207(a),  (c)(1)  of  Pub.  L.  102-232  ef- 
fective Apr.  1,  1992,  see  section  208  of  Pub.  L.  102-232. 
set  out  as  a  note  under  section  1101  of  this  title. 

Amendment  by  section  303(a)(10)-(12)  of  Pub.  L. 
102-232  effective  as  if  included  in  the  enactment  of 
the  Immigration  Act  of  1990,  Pub.  L.  101-649,  see  sec- 
tion 310(1)  of  Pub.  L.  102-232,  set  out  as  a  note  under 
section  1101  of  this  title. 

Effective  Date  of  1990  Amendment 

Amendment  by  section  202(a)  of  Pub.  L.  101-649  ef- 
fective 60  days  after  Nov.  29, 1990,  see  section  202(c)  of 
Pub.  L.  101-649,  set  out  as  a  note  under  section  1182  of 
this  title. 

Amendment  by  sections  206(a),  (b),  (c)(2),  206(b), 
and  207(b)  of  Pub.  L.  101-649  effective  Oct.  1.  1991.  see 
section  231  of  Pub.  L.  101-649,  set  out  as  a  note  imder 
section  1101  of  this  title. 

Deadline  for  First  Report  With  Respect  to 
Petitions 

Section  207(c)(2)  of  Pub.  L.  102-232  provided  that: 
"The  first  report  under  section  214(c)(8)  of  the  Immi- 
gration and  NationaUty  Act  [8  U.S.C.  1184(c)(8)]  shall 
be  provided  not  later  than  April  1,  1993." 

Delay  Until  April  1,  1992,  in  Application  of 
Subsection  (g)(1)(C)  of  this  Section 

See  section  3  of  Pub.  L.  102-110,  set  out  as  a  Delay 
Until  April  1.  1992,  in  Implementation  of  Provisions 
Relating  to  Nonimmigrant  Artists,  Athletes,  Enter- 
tainers, and  Fashion  Models  note  imder  section  1101 
of  this  title. 

Work  Authorization  During  Pending  Labor 
Dispxttes 

Section  207(c)  of  Pub.  L.  101-649,  as  amended  by 
Pub.  L.  102-232,  title  III,  §303(a)(13),  Dec.  12,  1991, 
105  Stat.  1748,  provided  that: 

"(1)  In  the  case  of  an  alien  admitted  as  a  nonimmi- 
grant (other  than  under  section  101(a)(15KH)(ii)(a)  of 
the  Immigration  and  NationaUty  Act  [8  U.S.C. 
1101(a)(15)(H)(ii)(a)])  and  who  is  authorized  to  be  em- 
ployed in  an  occupation,  if  nonimmigrants  constitute  a 
majority  of  the  members  of  the  bargaining  unit  in  the 
occupation,  during  the  period  of  any  strike  or  lockout 
in  the  occupation  with  the  employer  which  strike  or 
lockout  is  pending  on  the  date  of  the  enactment  of 
this  Act  [Nov.  29,  19901  the  alien— 
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"(A)  continues  to  be  authorized  to  be  employed  in 
the  occupation  for  that  employer,  and 

"(B)  is  authorized  to  be  employed  in  any  occupa- 
tion for  any  other  employer  so  long  as  such  strike  or 
lockout  continues  with  respect  to  that  occupation 
and  employer. 

"(2)  In  the  case  of  an  alien  admitted  as  a  nonimmi- 
grant (other  than  under  section  101(a)(15)(H)(ii)(a)  of 
the  Immigration  and  Nationality  Act)  and  who  is  au- 
thorized to  be  employed  in  an  occupation,  if  nonimmi- 
grants do  not  constitute  a  majority  of  the  members  of 
the  bargaining  unit  in  the  occupation,  during  the 
period  of  any  strike  or  lockout  in  the  occupation  with 
the  employer  which  strike  or  lockout  is  pending  on 
the  date  of  the  enactment  of  this  Act  the  alien— 

"(A)  is  not  authorized  to  be  employed  in  the  occu- 
pation for  that  employer,  and 

"(B)  is  authorized  to  be  employed  in  any  occupa- 
tion for  any  other  employer  so  long  as  there  is  no 
strike  or  lockout  with  respect  to  that  occupation  and 
employer. 

"(3)  With  respect  to  a  nonimmigrant  described  in 
paragraph  (1)  or  (2)  who  does  not  perform  unauthor- 
ized emplosmient,  any  limit  on  the  period  of  author- 
ized stay  shall  be  extended  by  the  period  of  the  strike 
or  lockout,  except  that  any  such  extension  may  not 
continue  beyond  the  maximum  authorized  period  of 
stay. 

"(4)  The  provisions  of  this  subsection  shall  take 
effect  on  the  date  of  the  enactment  of  this  Act." 

Off-Campt7s  Work  Authorization  for  Stxtdents 

(F  NONIBOftlGRANTS) 

Section  221  of  Pub.  L.  101-649,  as  amended  by  Pub. 
L,  102-232,  title  III,  §  303(b)(1).  (2),  Dec.  12,  1991,  105 
Stat.  1748,  provided  that: 

"(a)  3- Year  Provision.— With  respect  to  work  au- 
thorization for  aliens  admitted  as  nonimmigrant  stu- 
dents described  in  subparagraph  (P)  of  section 
101(a)(15)  of  the  Immigration  and  Nationality  Act  [8 
U.S.C.  1101(a)(15)]  during  the  3-year  period  beginning 
October  1,  1991,  the  Attorney  General  shall  grant 
such  an  alien  work  authorization  to  be  employed  off- 
campus  if — 

"(1)  the  alien  has  completed  1  academic  year  as 
such  a  nonimmigrant  and  is  maintaining  good  aca- 
demic standing  at  the  educational  institution, 

"(2)  the  employer  provides  the  educational  institu- 
tion and  the  Secretary  of  Labor  with  an  attestation 
that  the  employer  (A)  has  recruited  for  at  least  60 
days  for  the  position  and  (B)  will  provide  for  pay- 
ment to  the  alien  and  to  other  similarly  situated 
workers  at  a  rate  equal  to  not  less  than  the  actual 
wage  level  for  the  occupation  at  the  place  of  employ- 
ment or,  if  greater,  the  prevailing  wage  level  for  the 
occupation  in  the  area  of  employment,  and 

"(3)  the  alien  will  not  be  employed  more  than  20 
hours  each  week  during  the  academic  term  (but  may 
be  employed  on  a  full-time  basis  during  vacation  pe- 
riods and  between  academic  terms). 
If  the  Secretary  of  Labor  determines  that  an  employer 
has  provided  an  attestation  under  paragraph  (2)  that 
is  materially  false  or  has  failed  to  pay  wages  in  accord- 
.  ance  with  the  attestation,  after  notice  and  opportuni- 
ty for  a  hearing,  the  employer  shall  be  disqualified 
from  employing  an  alien  student  under  this  subsec- 
tion. 

"(b)  Report  to  Congress.— Not  later  than  April  1, 
1994,  the  Commissioner  of  Immigration  and  Natural- 
ization and  the  Secretary  of  Labor  shall  prepare  and 
submit  to  the  Congress  a  report  on— 

"(1)  whether  the  program  of  work  authorization 
under  subsection  (a)  should  be  extended,  and 

"(2)  the  impact  of  such  program  on  prevailing 
wages  of  workers." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1101,  1182, 
1186,  1186a,  1201,  1255  of  this  title,  title  26  section 
3306;  title  29  section  1802. 


§  1186a.  Conditional  permanent  resident  status  for 
certain  alien  spouses  and  sons  and  daughters 

ISee  main  edition  for  text  of  (a)  and  (6)] 

(c)  Requirements  of  timely  petition  and  interview  for 
removal  of  condition 

iSee  main  edition  for  text  of(l)to  (3)1 
(4)  Hardship  waiver 

The  Attorney  General,  in  the  Attorney 
General's  discretion,  may  remove  the  condi- 
tional basis  of  the  permanent  resident  status 
for  an  alien  who  fails  to  meet  the  require- 
ments of  paragraph  (1)  if  the  alien  demon- 
strates that-- 

(A)  extreme  hardship  would  result  if  such 
alien  is  deported, 

(B)  the  qualifying  marriage  was  entered 
into  in  good  faith  by  the  alien  spouse,  but 
the  qualifying  marriage  has  been  terminat- 
ed (other  than  through  the  death  of  the 
spouse)  and  the  alien  was  not  at  fault  in 
failing  to  meet  the  requirements  of  para- 
graph (1),  or 

(C)  the  qualifying  marriage  was  entered 
into  in  good  faith  by  the  alien  spouse  and 
during  the  marriage  the  alien  spouse  or 
child  was  battered  by  or  was  the  subject  of 
extreme  cruelty  perpetrated  by  his  or  her 
spouse  or  citizen  or  permanent  resident 
parent  and  the  alien  was  not  at  fault  in  fail- 
ing to  meet  the  requirements  of  paragraph 
(1). 

In  determining  extreme  hardship,  the  Attor- 
ney General  shall  consider  circimistances  oc- 
curring only  during  the  period  that  the  alien 
was  admitted  for  permanent  residence  on  a 
conditional  basis.  The  Attorney  General 
shall,  by  regulation,  establish  measures  to 
protect  the  confidentiality  of  information 
concerning  any  abused  alien  spouse  or  child, 
including  information  regarding  the  where- 
abouts of  such  spouse  or  child. 

ISee  main  edition  for  text  of  id)  to  (/)] 

(g)  Definitions 

In  this  section: 

(1)  The  term  "alien  spouse"  means  an  alien 
who  obtains  the  status  of  an  alien  lawfully 
admitted  for  permanent  residence  (whether 
on  a  conditional  basis  or  otherwise)— 

ISee  main  edition  for  text  of  (A)  to  (O] 

by  virtue  of  a  marriage  which  was  entered 
into  less  than  24  months  before  the  date  the 
alien  obtains  such  status  by  virtue  of  such 
marriage,  but  does  not  include  such  an  alien 
who  only  obtains  such  status  as  a  result  of 
section  1153(d)  of  this  title. 

ISee  main  edition  for  text  of  (2)  to  (4)1 

(As  amended  Nov.  29.  1990,  Pub.  L.  101-649, 
title  VII,  §  701(a),  104  Stat.  5085;  Dec.  12,  1991, 
Pub.  L.  102-232,  title  III,  §  302(e)(8)(B),  105 
Stat.  1746.) 
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Amendments 

1991— Subsec.  (g)(1).  Pub.  L.  102-232  substituted 
"section  1153(d)'*  for  "section  1153(a)(8)"  in  closing 
provisions. 

1990— Subsec.  (c)(4).  Pub.  L.  101-649  struck  out  "or" 
at  end  of  subpar.  (A),  struck  out  "by  the  alien  spouse 
for  good  cause"  after  "death  of  the  spouse)"  and  sub- 
stituted ",  or"  for  period  at  end  of  subpar.  (B),  added 
subpar.  (C).  and  inserted  at  end  "The  Attorney  Gener- 
al shall,  by  regulation,  establish  measures  to  protect 
the  confidentiality  of  information  concerning  any 
abused  alien  spouse  or  child,  including  information  re- 
garding the  whereabouts  of  such  spouse  or  child." 

Effective  Date  of  1991  Amendment 

Section  302(e)(8)  of  Pub.  L.  102-232  provided  that 
the  amendment  made  by  that  section  is  effective  as  if 
included  in  section  162(e)  of  the  Immigration  Act  of 
1990.  Pub.  L.  101-649. 

Effective  Date  of  1990  Amendment 

Section  701(b)  of  Pub.  L.  101-649  provided  that: 
"The  amendments  made  by  subsection  (a)  [amending 
this  section]  shall  apply  with  respect  to  marriages  en- 
tered into  before,  on,  or  after  the  date  of  the  enact- 
ment of  this  Act  [Nov.  29, 19901." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1186b,  1251, 
1255  of  this  title. 

§  1186b.  Conditional  permanent  resident  status  for 
certain  alien  entrepreneurs,  spouses,  and  chil- 
dren 

(a)  In  general 

(1)  Conditional  basis  for  status 

Notwithstanding  any  other  provision  of  this 
chapter,  an  alien  entrepreneur  (as  defined  in 
subsection  (f)(1)  of  this  section),  alien  spouse, 
and  alien  child  (as  defined  in  subsection  (f)(2) 
of  this  section)  shall  be  considered,  at  the 
time  of  obtaining  the  status  of  an  alien  law- 
fully admitted  for  permanent  residence,  to 
have  obtained  such  status  on  a  conditional 
basis  subject  to  the  provisions  of  this  section. 

(2)  Notice  of  requirements 

(A)  At  time  of  obtaining  permanent  residence 

At  the  time  an  alien  entrepreneur,  alien 
spouse,  or  alien  child  obtains  permanent 
resident  status  on  a  conditional  basis  under 
paragraph  (1),  the  Attorney  General  shall 
provide  for  notice  to  such  an  entrepreneur, 
spouse,  or  child  respecting  the  provisions  of 
this  section  and  the  requirements  of  subsec- 
tion (c)(1)  of  this  section  to  have  the  condi- 
tional basis  of  such  status  removed. 

(B)  At  time  of  required  petition 

In  addition,  the  Attorney  General  shall 
attempt  to  provide  notice  to  such  an  entre- 
preneur, spouse,  or  child,  at  or  about  the 
beginning  of  the  90-day  period  described  in 
subsection  (d)(2)(A)  of  this  section,  of  the 
requirements  of  subsection  (c)(1)  of  this 
section. 

(C)  Effect  of  failure  to  provide  notice 

The  failure  of  the  Attorney  General  to 
provide  a  notice  under  this  paragraph  shall 
not  affect  the  enforcement  of  the  provi- 
sions of  this  section  with  respect  to  such  an 
entrepreneur,  spouse,  or  child. 


(b)  Termination  of  status  if  finding  that  qualifying 
entrepreneurship  improper 

(1)  In  general 

In  the  case  of  an  alien  entrepreneur  with 
permanent  resident  status  on  a  conditional 
basis  under  subsection  (a)  of  this  section,  if 
the  Attorney  General  determines,  before  the 
second  anniversary  of  the  alien's  obtaining 
the  status  of  lawful  admission  for  permanent 
residence,  that— 

(A)  the  establishment  of  the  commercial 
enterprise  was  intended  solely  as  a  means  of 
evading  the  immigration  laws  of  the  United 
States, 

(B)(i)  a  commercial  enterprise  was  not  es- 
tablished by  the  alien, 

(ii)  the  alien  did  not  invest  or  was  not  ac- 
tively in  the  process  of  investing  the  requi- 
site capital;  or 

(iii)  the  alien  was  not  sustaining  the  ac- 
tions described  in  clause  (i)  or  (ii)  through- 
out the  period  of  the  alien's  residence  in  the 
United  States,  or 

(C)  the  alien  was  otherwise  not  conform- 
ing to  the  requirements  of  section 
1153(b)(5)  of  this  title, 

then  the  Attorney  General  shall  so  notify  the 
alien  involved  and,  subject  to  paragraph  (2), 
shall  terminate  the  permanent  resident  status 
of  the  alien  (and  the  alien  spouse  and  alien 
child)  involved  as  of  the  date  of  the  determi- 
nation. 

(2)  Hearing  in  deportation  proceeding 

Any  alien  whose  permanent  resident  status 
is  terminated  under  paragraph  (1)  may  re- 
quest a  review  of  such  determination  in  a  pro- 
ceeding to  deport  the  alien.  In  such  proceed- 
ing, the  burden  of  proof  shall  be  on  the  At- 
torney General  to  establish,  by  a  preponder- 
ance of  the  evidence,  that  a  condition  de- 
scribed in  paragraph  (1)  is  met. 

(c)  Requirements  of  timely  petition  and  interview  for 

removal  of  condition 

(1)  In  general 

In  order  for  the  conditional  basis  estab- 
lished under  subsection  (a)  of  this  section  for 
an  alien  entrepreneur,  alien  spouse,  or  alien 
child  to  be  removed— 

(A)  the  alien  entrepreneur  must  submit  to' 
the  Attorney  General,  during  the  period  de- 
scribed in  subsection  (d)(2)  of  this  section,  a 
petition  which  requests  the  removal  of  such 
conditional  basis  and  which  states,  under 
penalty  of  perjury,  the  facts  and  informa- 
tion described  in  subsection  (d)(1)  of  this 
section,  and 

(B)  in  accordance  with  subsection  (d)(3) 
of  this  section,  the  alien  entrepreneur  must 
appear  for  a  personal  interview  before  an 
officer  or  employee  of  the  Service  respect- 
ing the  facts  and  information  described  in 
subsection  (d)(1)  of  this  section. 
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(2)  Termination  of  permanent  resident  status  for 
failure  to  file  petition  or  have  personal  Inter- 
view 

(A)  In  general 

In  the  case  of  an  alien  with  permanent 
resident  status  on  a  conditional  basis  under 
subsection  (a)  of  this  section,  if— 

(i)  no  petition  is  filed  with  respect  to 
the  alien  in  accordance  with  the  provi- 
sions of  paragraph  (IKA),  or 

(ii)  unless  there  is  good  cause  shown, 
the  alien  entrepreneur  fails  to  appear  at 
the  interview  described  in  paragraph 
(IXB)  (if  required  under  subsection  (d)(3) 
of  this  section), 

the  Attorney  General  shall  terminate  the 
permanent  resident  status  of  the  alien  (and 
the  alien's  spouse  and  children  if  it  was  ob- 
tained on  a  conditional  basis  imder  this  sec- 
tion or  section  1186a  of  this  title)  as  of  the 
second  anniversary  of  the  alien's  lawful  ad- 
mission for  permanent  residence. 

(B)  Hearing  in  deportation  proceeding 

In  any  deportation  proceeding  with  re- 
spect to  an  alien  whose  permanent  resident 
status  is  terminated  imder  subparagraph 
(A),  the  burden  of  proof  shall  be  on  the 
alien  to  establish  compliance  with  the  con- 
ditions of  paragraphs  (1)(A)  and  (1)(B). 

(3)  Determination  after  petition  and  interview 

(A)  In  general 

If— 

(i)  a  petition  is  filed  in  accordance  with 
the  provisions  of  paragraph  (1)(A),  and 

(ii)  the  alien  entrepreneur  appears  at 
any  interview  described  in  paragraph 
(1)(B), 

the  Attorney  General  shall  make  a  determi- 
nation, within  90  days  of  the  date  of  the 
such  filing  or  interview  (whichever  is  later), 
as  to  whether  the  facts  and  information  de- 
scribed in  subsection  (d)(1)  of  this  section 
and  alleged  in  the  petition  are  true  with  re- 
spect to  the  qualifying  commercial  enter- 
prise. 

(B)  Removal  of  conditional  basis  if  favorable  de- 
termination 

If  the  Attorney  General  determines  that 
such  facts  and  information  are  true,  the  At- 
torney General  shall  so  notify  the  alien  in- 
volved and  shall  remove  the  conditional 
basis  of  the  alien's  status  effective  as  of  the 
second  anniversary  of  the  alien's  lawful  ad- 
mission for  permanent  residence. 

(C)  Termination  if  adverse  determination 

If  the  Attorney  General  determines  that 
such  facts  and  information  are  not  true,  the 
Attorney  General  shall  so  notify  the  alien 
involved  and,  subject  to  subparagraph  (D), 
shall  terminate  the  permanent  resident 
status  of  an  alien  entrepreneur,  alien 
spouse,  or  alien  child  as  of  the  date  of  the 
determination. 

(D)  Hearing  in  deportation  proceeding 

Any  alien  whose  permanent  resident 
status  is  terminated  under  subparagraph 


(C)  may  request  a  review  of  such  determina- 
tion in  a  proceeding  to  deport  the  alien.  In 
such  proceeding,  the  burden  of  proof  shall 
be  on  the  Attorney  General  to  establish,  by 
a  preponderance  of  the  evidence,  that  the 
facts  and  information  described  in  subsec- 
tion (d)(1)  of  this  section  and  alleged  in  the 
petition  are  not  true  with  respect  to  the 
qualifying  commercial  enterprise. 

(d)  Details  of  petition  and  interview 

(1)  Contents  of  petition 

Each  petition  under  subsection  (c)(1)(A)  of 
this  section  shall  contain  facts  and  informa- 
tion demonstrating  that— 

(A)  a  commercial  enterprise  was  estab- 
lished by  the  alien; 

(B)  the  alien  invested  or  was  actively  in 
the  process  of  investing  the  requisite  cap- 
ital; and 

(C)  the  alien  sustained  the  actions  de- 
scribed in  subparagraphs  (A)  and  (B) 
throughout  the  period  of  the  alien's  resi- 
dence in  the  United  States. 

(2)  Period  for  filing  petition 

(A)  90-day  period  before  second  anniversary 

Except  as  provided  in  subparagraph  (B), 
the  petition  under  subsection  (c)(1)(A)  of 
this  section  must  be  filed  during  the  90-day 
period  before  the  second  anniversary  of  the 
alien's  lawful  admission  for  permanent  resi- 
dence. 

(B)  Date  petitions  for  good  cause 

Such  a  petition  may  be  considered  if  filed 
after  such  date,  but  only  if  the  alien  estab- 
lishes to  the  satisfaction  of  the  Attorney 
General  good  cause  and  extenuating  cir- 
cumstances for  failure  to  file  the  petition 
during  the  period  described  in  subpara- 
graph (A). 

(C)  Filing  of  petitions  during  deportation 

In  the  case  of  an  alien  who  is  the  subject 
of  deportation  hearings  as  a  result  of  fail- 
ure to  file  a  petition  on  a  timely  basis  in  ac- 
cordance with  subparagraph  (A),  the  Attor- 
ney General  may  stay  such  deportation  pro- 
ceedings against  an  alien  pending  the  filing 
of  the  petition  under  subparagraph  (B). 

(3)  Personal  interview 

The  interview  under  subsection  (c)(1)(B)  of 
this  section  shall  be  conducted  within  90  days 
after  the  date  of  submitting  a  petition  under 
subsection  (c)(1)(A)  of  this  section  and  at  a 
local  office  of  the  Service,  designated  by  the 
Attorney  General,  which  is  convenient  to  the 
parties  involved.  The  Attorney  General,  in 
the  Attorney  General's  discretion,  may  waive 
the  deadline  for  such  an  interview  or  the  re- 
quirement for  such  an  interview  in  such  cases 
as  may  be  appropriate. 

(e)  Treatment  of  period  for  purposes  of  naturaliza- 
tion 

For  piuposes  of  subchapter  III  of  this  chap- 
ter, in  the  case  of  an  alien  who  is  in  the  United 
States  as  a  lawful  permanent  resident  on  a  con- 
ditional basis  under  this  section,  the  alien  shall 


§1187 


TITLE  8— ALIENS  AND  NATIONALITY 


Page  918 


be  considered  to  have  been  admitted  as  an  alien 
lawfully  admitted  for  permanent  residence  and 
to  be  in  the  United  States  as  an  alien  lawfully 
admitted  to  the  United  States  for  permanent 
residence. 

(f)  Definitions 

In  this  section: 

(1)  The  term  "alien  entrepreneur"  means 
an  alien  who  obtains  the  status  of  an  alien 
lawfully  admitted  for  permanent  residence 
(whether  on  a  conditional  basis  or  otherwise) 
under  section  1153(b)(5)  of  this  title. 

(2)  The  term  "alien  spouse"  and  the  term 
"alien  child"  mean  an  alien  who  obtains  the 
status  of  an  alien  lawfully  admitted  for  per- 
manent residence  (whether  on  a  conditional 
basis  or  otherwise)  by  virtue  of  being  the 
spouse  or  child,  respectively,  of  an  alien  en- 
trepreneur. 

(June  27,  1952,  ch.  477,  title  II,  ch.  2,  §  216A,  as 
added  Nov.  29,  1990,  Pub.  L.  101-649,  title  I, 
§  121(b)(1),  104  Stat.  4990,  and  amended  Dec. 
12,  1991,  Pub.  L.  102-232,  title  III,  §  302(b)(3), 
105  Stat.  1743.) 

Amendments 

1991— Subsec.  (c)(2)(A).  Pub.  L.  102-232. 
§  302(b)(3)(A),  in  closing  provisions  inserted  paren- 
thetical provision  relating  to  alien's  spouse  and  chil- 
dren. 

Subsecs.  (c)(3)(B).  (d)(2)(A).  Pub.  L.  102-232. 
§  302(b)(3)(B),  struck  out  "obtaining  the  status  of" 
before  "lawful  admission". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990, 
Pub.  L.  101-649,  see  section  310(1)  of  Pub.  L.  102-232, 
set  out  as  a  note  under  section  1101  of  this  title. 

Effective  Date 

Section  effective  Oct.  1,  1991.  and  applicable  begin- 
ning with  fiscal  year  1992,  see  section  161(a)  of  Pub.  L. 
101-649,  set  out  as  an  Effective  Date  of  1990  Amend- 
ment note  under  section  1101  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1251.  1255  of 
this  title. 

§  1187.  Visa  waiver  pilot  program  for  certain  visitors 

(a)  Establishment  of  pilot  program 

The  Attorney  General  and  the  Secretary  of 
State  are  authorized  to  establish  a  pilot  pro- 
gram (hereinafter  in  this  section  referred  to  as 
the  "pilot  program")  imder  which  the  require- 
ment of  paragraph  (7)(B)(i)(II)  of  section 
1182(a)  of  this  title  may  be  waived  by  the  Attor- 
ney General  and  the  Secretary  of  State,  acting 
jointly  and  in  accordance  with  this  section,  in 
the  case  of  an  alien  who  meets  the  following  re- 
quirements: 

ISee  main  edition  for  text  of  (1)1 
(2)  National  of  pilot  program  country 

The  alien  is  a  national  of,  and  presents  a 
passport  issued  by,  a  country  which— 

ISee  main  edition  for  text  ofiA)  and  (B)] 


(3)  Executes  immigration  forms 

The  alien  before  the  time  of  such  admission 
completes  such  immigration  form  as  the  At- 
torney General  shall  establish. 

(4)  Entry  into  the  United  States 

If  arriving  by  sea  or  air,  the  alien  arrives  at 
the  port  of  entry  into  the  United  States  on  a 
carrier  which  has  entered  into  an  agreement 
with  the  Service  to  guarantee  transport  of 
the  alien  out  of  the  United  States  if  the  alien 
is  found  inadmissible  or  deportable  by  an  im- 
migration officer. 

ISee  main  edition  for  text  of  (5)  and  (6)3 
(7)  Round-trip  ticket 

The  alien  is  in  possession  of  a  roimd-trip 
transportation  ticket  (unless  this  requirement 
is  waived  by  the  Attorney  General  under  reg- 
ulations). 

(b)  Waiver  of  rights 

An  alien  may  not  be  provided  a  waiver  under 
the  pilot  program  unless  the  alien  has  waived 
any  right— 

(1)  to  review  or  appeal  under  this  chapter  of 
an  immigration  officer's  determination  as  to 
the  admissibility  of  the  alien  at  the  port  of 
entry  into  the  United  States,  or 

(2)  to  contest,  other  than  on  the  basis  of  an 
application  for  asylum,  any  action  for  depor- 
tation against  the  alien. 

(c)  Designation  of  pilot  program  countries 

(1)  In  general 

The  Attorney  General  and  the  Secretary  of 
State  acting  jointly  may  designate  any  coun- 
try as  a  pilot  program  country  if  it  meets  the 
requirements  of  paragraph  (2). 

(2)  Qualifications 

A  country  may  not  be  designated  as  a  pilot 
program  coimtry  unless  the  following  require- 
ments are  met: 

[See  main  edition  for  text  of  (A)  and  (B)] 

(C)  Machine  readable  passport  program 

The  government  of  the  country  certifies 
that  it  has  or  is  in  the  process  of  developing 
a  program  to  issue  machine-readable  pass- 
ports to  its  citizens. 

(D)  Law  enforcement  interests 

The  Attorney  General  determines  that 
the  United  States  law  enforcement  interests 
would  not  be  compromised  by  the  designa- 
tion of  the  country. 

ISee  main  edition  for  text  of  (3)  and  (4)1 

id)  Authority 

Notwithstanding  any  other  provision  of  this 
section,  the  Attorney  General  and  the  Secre- 
tary of  State,  acting  jointly,  may  for  any  reason 
(including  national  security)  refrain  from  waiv- 
ing the  visa  requirement  in  respect  to  nationals 
of  any  country  which  may  otherwise  qualify  for 
designation  or  may,  at  any  time,  rescind  any 
waiver  or  designation  previously  granted  imder 
this  section. 
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(e)  Carrier  as^reements 

(1)  In  general 

The  agreement  referred  to  in  subsection 
(a)(4)  of  this  section  is  an  agreement  between 
a  carrier  and  the  Attorney  General  under 
which  the  carrier  agrees,  in  consideration  of 
the  waiver  of  the  visa  requirement  with  re- 
spect to  a  nonimmigrant  visitor  under  the 
pilot  program— 

(A)  to  indemnify  the  United  States 
against  any  costs  for  the  transportation  of 
the  alien  from  the  United  States  if  the  visi- 
tor is  refused  admission  to  the  United 
States  or  remains  in  the  United  States  un- 
lawfully after  the  90-day  period  described  in 
subsection  (a)(1)(A)  of  this  section, 

(B)  to  submit  daily  to  immigration  offi- 
cers any  immigration  forms  received  with 
respect  to  nonimmigrant  visitors  provided  a 
waiver  under  the  pilot  program,  and 

(C)  to  be  subject  to  the  imposition  of  fines 
resulting  from  the  transporting  into  the 
United  States  of  a  national  of  a  designated 
country  without  a  passport  pursuant  to  reg- 
ulations promulgated  by  the  Attorney  Gen- 
eral. 

(2)  Termination  of  agreements 

The  Attorney  General  may  terminate  an 
agreement  under  paragraph  (1)  with  five 
days'  notice  to  the  carrier  for  the  carrier's 
failure  to  meet  the  terms  of  such  agreement. 

(f)  "Pilot  program  period"  defined 

For  purposes  of  this  section,  the  term  "pilot 
program  period"  means  the  period  beginning 
on  October  1,  1988,  and  ending  on  September 
30,  1994. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  II,  §  201(a),  104  Stat.  5012;  Dec.  12,  1991, 
Pub.  L.  102-232,  title  III,  §§  303(a)(1),  (2), 
307(0(3),  105  Stat.  1746,  1756.) 

Amendments 

1991-Subsec.  (a).  Pub.  L.  102-232.  §  307(0(3),  substi- 
tuted "paragraph  (7)(B)(i)(II)"  for  "paragraph 
(26)(B)". 

Subsec.  (a)(4).  Pub.  L.  102-232.  §  303(a)(1)(A).  in 
heading  substituted  "into  the  United  States"  for  "by 
sea  or  air". 

Subsec.  *(b).  Pub.  L.  102-232,  §  303(a)(1)(B).  made 
technical  amendment  to  heading. 

Subsec.  (e)(1).  Pub.  L.  102-232.  §  303(a)(2).  substitut- 
ed "subsection  (a)(4)"  for  "subsection  (a)(4)(C)". 

1990— Subsec.  (a)(2).  Pub.  L.  101-649.  §  201(a)(1).  in- 
serted ".  and  presents  a  passport  issued  by."  after  "is  a 
national  of". 

Subsec.  (a)(3).  Pub.  L.  101-649.  §  201(a)(2).  in  head- 
ing substituted  reference  to  immigration  forms  for  ref- 
erence to  entry  control  and  waiver  forms,  and  in  text 
substituted  "completes  such  immigration  form  as  the 
Attorney  General  shaU  establish"  for  "— 

"(A)  completes  such  immigration  form  as  the  At- 
torney General  shaU  establish  under  subsection 
(b)(3)  of  this  section,  and 

"(B)  executes  a  waiver  of  review  and  appeal  de- 
scribed in  subsection  (bK4)  of  this  section". 
Subsec.  (a)(4).  Pub.  L.  101-649.  §  201(a)(3).  added 
par.  (4)  and  struck  out  former  par.  (4)  which  waived 
visa  requirement  for  certain  aliens  having  round-trip 
transportation  tickets. 

Subsec.  (a)(7).  Pub.  L.  101-649.  §  201(a)(4).  added 
par.  (7). 

Subsec.  (b).  Pub.  L.  101-649,  §  201(a)(5).  redesignated 
subsec.  (b)(4)  as  subsec.  (b)  and  subpars.  (A)  and  (B)  as 


pars.  (1)  and  (2).  respectively,  and  struck  out  subsec. 
(b)  heading  "Conditions  before  pilot  program  can  be 
put  into  operation"  and  pars.  (1)  to  (3)  which  related 
to  prior  notice  to  Congress,  automated  data  arrival 
and  departure  system,  and  visa  waiver  information 
form,  respectively. 

Subsec.  (c)(1).  Pub.  L.  101-649.  §  201(a)(6)(A).  substi- 
tuted in  heading.  "In  general"  for  "Up  to  8  countries" 
and  in  text  substituted  "any  country  as  a  pilot  pro- 
gram country  if  it  meets  the  requirements  of  para- 
graph (2)"  for  "up  to  eight  countries  as  pUot  program 
countries  for  purposes  of  the  pUot  program". 

Subsec.  (c)(2).  Pub.  L.  101-649.  §  201(a)(6)(B).  substi- 
tuted "Qualifications"  for  "Initial  qualifications"  in 
heading  and  "A  country"  for  "For  the  initial  period 
described  in  paragraph  (4).  a  country"  in  introductory 
provisions,  and  added  subpars.  (C)  and  (D). 

Subsec.  (d).  Pub.  L.  101-649.  §  201(a)(7).  added 
subsec.  (d).  Former  subsec.  (d)  redesignated  (e). 

Subsec.  (e).  Pub.  L.  101-649.  §  201(a)(7),  (8).  redesig- 
nated subsec.  (d)  as  (e)  and  added  subpar.  (C)  at  end  of 
par.  (1).  Former  subsec.  (e)  redesignated  (f). 

Subsec.  (f ).  Pub.  L.  101-649,  §  201(a)(7).  (9).  redesig- 
nated subsec.  (e)  as  (f )  and  substituted  "on  October  1, 
1988.  and  ending  on  September  30.  1994"  for  "at  the 
end  of  the  30-day  period  referred  to  in  subsection 
(b)(1)  of  this  section  and  ending  on  the  last  day  of  the 
third  fiscal  year  which  begins  after  such  30-day 
period". 

Effective  Date  of  1991  Amendbient 

Amendment  by  section  303(a)(1),  (2)  of  Pub.  L. 
102-232  effective  as  if  included  in  the  enactment  of 
the  Immigration  Act  of  1990.  Pub.  L.  101-649.  see  sec- 
tion 310(1)  of  Pub.  L.  102-232.  set  out  as  a  note  under 
section  1101  of  this  title. 

Section  307(«  of  Pub.  L.  102-232  provided  that  the 
amendment  made  by  that  section  is  effective  as  if  in- 
cluded in  section  603(a)  of  the  Immigration  Act  of 
1990.  Pub.  L.  101-649. 

Effective  Date  of  1990  Ahendment 

Section  201(d)  of  Pub.  L.  101-649  provided  that: 
"The  amendments  made  by  this  section  [amending 
this  section  and  section  1323  of  this  title]  shall  take 
effect  as  of  the  date  of  the  enactment  of  this  Act 
[Nov.  29. 1990]." 

Operation  of  AtJTOBtATED  Data  Arrival  and 
Departure  Control  System;  Report  to  Congress 

Section  201(c)  of  Pub.  L.  101-649  provided  that:  "By 
not  later  than  January  1.  1992,  the  Attorney  General, 
in  consultation  with  the  Secretary  of  State,  shall 
submit  to  the  Committees  on  the  Judiciary  of  the 
House  of  Representatives  and  of  the  Senate  a  report 
on  the  operation  of  the  automated  data  arrival  and  de- 
parture control  system  for  foreign  visitors  and  on  ad- 
mission refusals  and  overstays  for  such  visitors  who 
have  entered  under  the  visa  waiver  program." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1182,  1184. 
1255. 1258  of  this  title. 

§  1188.  Admission  of  temporary  II-2A  workers 

ISee  main  edition  for  text  of  (a)  to  (/)] 
(g)  Authorization  of  appropriations 

ISee  main  edition  for  text  ofil)  and  (2)] 

(3)  There  are  authorized  to  be  appropriated 
for  each  fiscal  year,  beginning  with  fiscal  year 
1987,  such  sums  as  may  be  necessary  for  the 
purpose  of  enabling  the  Secretary  of  Labor  to 
make  determinations  and  certifications  under 
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this  section  and  under  section  1182(a)(5)(A)(i) 
of  this  title. 

iSee  main  edition  for  text  of  {4);  (/i)3 

(i)  Definitions 

For  purposes  of  this  section: 

(1)  The  term  "eligible  individual"  means, 
with  respect  to  emplosnnent,  an  individual 
who  is  not  an  unauthorized  alien  (as  defined 
in  section  1324a(h)(3)  of  this  title)  with  re- 
spect to  that  employment. 

[See  main  edition  for  text  of  {2)1 

(As  amended  Dec.  12,  1991,  Pub.  L.  102-232, 
title  III,  §§307(D(4),  309(b)(8),  105  Stat.  1756, 
1759.) 

Amendments 

1991— Subsec.  (g)(3).  Pub.  L.  102-232,  §  307(Z)(4),  sub- 
stituted "section  1182(a)(5)(A)(i)"  for  "section 
1182(a)(14)". 

Subsec.  (i)(l).  Pub.  L.  102-232,  §  309(b)(8),  which  di- 
rected that  "1324a(h)(3)"  be  substituted  for 
"1324a(g)",  was  executed  by  making  the  substitution 
for  "1324a(h)"  to  reflect  the  probable  intent  of  Con- 
gress. 

Effective  Date  of  1991  Amendment 

Section  307(Z)  of  Pub.  L.  102-232  provided  that  the 
amendment  made  by  that  section  is  effective  as  if  in- 
cluded in  section  603(a)  of  the  Immigration  Act  of 
1990,  Pub.  K  101-649. 

Reports  on  H-2A  Program 
Section  403  of  Pub.  L.  99-603  provided  that: 

iSee  main  edition  for  textl 

[Functions  of  President  under  section  403  of  Pub.  L. 
99-603  delegated  to  Secretary  of  Labor  by  section  2(b) 
of  Ex.  Ord.  No.  12789,  Feb.  10.  1992,  57  F.R.  5225.  set 
out  as  a  note  under  section  1364  of  this  title.] 

Part  III— -Issuance  of  Entry  Documents 

§  1201.  Issuance  of  visas 

(a)  Immigrants;  nonimmigrants 

Under  the  conditions  hereinafter  prescribed 
and  subject  to  the  limitations  prescribed  in  this 
chapter  or  regulations  issued  thereunder,  a  con- 
sular officer  may  issue  (1)  to  an  immigrant  who 
has  made  proper  application  therefor,  an  immi- 
grant visa  which  shall  consist  of  the  application 
provided  for  in  section  1202  of  this  title,  visaed 
by  such  consular  officer,  and  shall  specify  the 
foreign  state,  if  any,  to  which  the  immigrant  is 
charged,  the  immigrant's  particular  status 
under  such  foreign  state,  the  preference,  imme- 
diate relative,  or  special  immigrant  classifica- 
tion to  which  the  alien  is  charged,  the  date  on 
which  the  validity  of  the  visa  shall  expire,  and 
such  additional  information  as  may  be  re- 
quired; and  (2)  to  a  nonimmigrant  who  has 
made  proper  application  therefor,  a  nonimmi- 
grant visa,  which  shall  specify  the  classification 
imder  section  1101(a)(15)  of  this  title  of  the 
nonimmigrant,  the  period  during  which  the 
nonimmigrant  visa  shall  be  valid,  and  such  ad- 
ditional information  as  may  be  required. 

iSee  main  edition  for  text  ofih)  to  (/)] 


(g)  Nonissuance  of  visas  or  other  documents 

No  visa  or  other  documentation  shall  be 
issued  to  an  alien  if  (1)  it  appears  to  the  consul- 
ar officer,  from  statements  in  the  application, 
or  in  the  papers  submitted  therewith,  that  such 
alien  is  ineligible  to  receive  a  visa  or  such  other 
documentation  imder  section  1182  of  this  title, 
or  any  other  provision  of  law,  (2)  the  applica- 
tion fails  to  comply  with  the  provisions  of  this 
chapter,  or  the  regulations  issued  thereunder, 
or  (3)  the  consular  officer  knows  or  has  reason 
to  believe  that  such  alien  is  ineligible  to  receive 
a  visa  or  such  other  documentation  under  sec- 
tion 1182  of  this  title,  or  any  other  provision  of 
law:  Provided,  That  a  visa  or  other  docimcienta- 
tion  may  be  issued  to  an  alien  who  is  within  the 
purview  of  section  1182(a)(4)  of  this  title,  if 
such  alien  is  otherwise  entitled  to  receive  a  visa 
or  other  documentation,  upon  receipt  of  notice 
by  the  consular  officer  from  the  Attorney  Gen- 
eral of  the  giving  of  a  bond  or  undertaking  pro- 
viding indemnity  as  in  the  case  of  aliens  admit- 
ted under  section  1183  of  this  title:  Provided 
further.  That  a  visa  may  be  issued  to  an  alien 
defined  in  section  1101(a)(15)(B)  or  (P)  of  this 
title,  if  such  alien  is  otherwise  entitled  to  re- 
ceive a  visa,  upon  receipt  of  a  notice  by  the  con- 
sular officer  from  the  Attorney  General  of  the 
giving  of  a  bond  with  sufficient  surety  in  such 
sum  and  containing  such  conditions  as  the  con- 
sular officer  shall  prescribe,  to  insure  that  at 
the  expiration  of  the  time  for  which  such  alien 
has  been  admitted  by  the  Attorney  General,  as 
provided  in  section  1184(a)  of  this  title,  or  upon 
failure  to  maintain  the  status  under  which  he 
was  admitted,  or  to  maintain  any  status  subse- 
quently acquired  under  section  1258  of  this 
title,  such  alien  will  depart  from  the  United 
States. 

ISee  main  edition  for  text  ofih)  and  (i)] 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  VI,  §  603(a)(9),  104  Stat.  5083;  Dec.  12, 
1991,  Pub.  L.  102-232,  title  III,  §  302(e)(8)(C), 
105  Stat.  1746.) 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-232  struck  out  "non- 
preference,"  before  "immediate  relative". 

1990— Subsec.  (g).  Pub.  L.  101-649  substituted 
"1182(a)(4)  of  this  title"  for  "1182(a)(7),  or  section 
1182(a)(15)  of  this  title". 

Effective  Date  of  1991  Amendment 

Section  302(e)(8)  of  Pub.  L.  102-232  provided  that 
the  amendment  made  by  that  section  is  effective  as  if 
included  in  section  162(e)  of  the  Immigration  Act  of 
1990,  Pub.  L.  101-649. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-649  applicable  to  individ- 
uals entering  United  States  on  or  after  June  1,  1991. 
see  section  601(e)(1)  of  Pub.  L.  101-649.  set  out  as  a 
note  under  section  1101  of  this  title. 

Permitting  Extension  of  Period  of  Validity  of  Im- 
migrant Visas  for  Certain  Residents  of  Hong 
Kong 

Section  154  of  Pub.  L.  101-649,  as  amended  by  Pub. 
L.  102-232,  title  III.  §  302(d)(4),  Dec.  12.  1991.  105  Stat. 
1745,  provided  that: 

"(a)  Extending  Period  of  Validity.— 
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"(1)  In  general.— Subject  to  paragraph  (2),  the 
limitation  on  the  period  of  validity  of  an  immigrant 
visa  under  section  221(c)  of  the  Immigration  and  Na- 
tionality Act  C8  U.S.C.  1201(c)]  shall  not  apply  in  the 
case  of  an  immigrant  visa  issued,  on  or  after  the  date 
of  the  enactment  of  this  Act  [Nov.  29»  1990]  and 
before  September  1,  2001,  to  an  alien  described  in 
subsection  (b),  but  only  if — 

"(A)  the  alien  elects,  within  the  period  of  validi- 
ty of  the  immigrant  visa  under  such  section,  to 
have  this  section  apply,  and 

"(B)  before  the  date  the  alien  seeks  to  be  admit- 
ted to  the  United  States  for  lawful  permanent  resi- 
dence, the  alien  notifies  the  appropriate  consular 
officer  of  the  alien's  intention  to  seek  such  admis- 
sion and  provides  such  officer  with  such  informa- 
tion as  the  officer  determines  to  be  necessary  to 
verify  that  the  alien  remains  eligible  for  admission 
to  the  United  States  as  an  immigrant. 
"(2)  Limitation  on  extension.— In  no  case  shall 
the  period  of  validity  of  a  visa  be  extended  under 
paragraph  (1)  beyond  January  1,  2002. 

"(3)  Treatiaent  under  numerical  limitations.— In 
applying  the  numerical  limitations  of  sections  201 
and  202  of  the  Immigration  and  Nationality  Act  [8 
U.S.C.  1151,  1152]  in  the  case  of  aliens  for  whose 
visas  the  period  of  validity  is  extended  under  this 
section,  such  limitations  shall  only  apply  at  the  time 
of  original  issuance  of  the  visas  and  not  at  the  time 
of  admission  of  such  aliens. 

"(b)  Aliens  Covered.— An  alien  is  described  in  this 
subsection  if  the  alien— 

"(1)(A)  is  chargeable  under  section  202  of  the  Im- 
migration and  Nationality  Act  C8  U.S.C.  1152]  to 
Hong  Kong  or  China,  and 

"(B)(i)  is  residing  in  Hong  Kong  as  of  the  date  of 
the  enactment  of  this  Act  [Nov.  29,  1990]  and  is 
issued  an  immigrant  visa  under  paragraph  (1),  (2), 
(4),  or  (5)  of  section  203(a)  of  the  Immigration  and 
Nationality  Act  [8  U.S.C.  1153(a)]  (as  in  effect  on 
the  date  of  the  enactment  of  this  Act)  or  under  sec- 
tion 203(a)  or  203(b)(1)  of  such  Act  (as  in  effect  on 
and  after  October  1,  1991),  or  (ii)  is  the  spouse  or 
child  (as  defined  in  subsection  (d))  of  an  alien  de- 
scribed in  clause  (i),  if  accompanying  or  following  to 
join  the  alien  in  coming  to  the  United  States;  or 

"(2)  is  issued  a  visa  under  section  124  of  this  Act 
[enacting  provisions  set  out  as  a  note  under  section 
1153  of  this  title]. 
"(c)  Treatment  op  Certain  Employees  in  Hong 

KONG.— 

"(1)  In  general.— In  applying  the  proviso  of  sec- 
tion 7  of  the  Central  Intelligence  Agency  Act  of  1949 
[50  U.S.C.  403h],  in  the  case  of  an  alien  described  in 
paragraph  (2),  the  Director  may  charge  the  entry  of 
the  alien  against  the  numerical  limitation  for  any 
fiscal  year  (beginning  with  fiscal  year  1991  and 
ending  with  fiscal  year  1996)  notwithstanding  that 
the  alien's  entry  is  not  made  to  the  United  States  in 
that  fiscal  year  so  long  as  such  entry  is  made  before 
the  end  of  fiscal  year  1997. 

"(2)  Aliens  covered.— An  alien  is  described  in  this 
paragraph  if  the  alien— 

"(A)  is  an  employee  of  the  Foreign  Broadcast  In- 
formation Service  in  Hong  Kong,  or 

"(B)  is  the  spouse  or  child  (as  defined  in  subsec- 
tion (d))  of  an  alien  described  in  subparagraph  (A), 
if  accompanying  or  following  to  join  the  alien  in 
coming  to  the  United  States. 

"[(3)  Repealed.  Pub.  L  102-232,  title  III, 
§  302(d)(4)(C),  Dec.  12, 1991, 105  Stat.  1745.] 
"(d)  Treatment  op  Children.— In  this  section,  the 
term  'child*  has  the  meaning  given  such  term  in  sec- 
tion 101(b)(1)  of  the  Immigration  and  Nationality  Act 
[8  U.S.C.  1101(b)(1)]  and  also  includes  (for  purposes  of 
this  section  and  the  Immigration  and  Nationality  Act 
[8  U.S.C.  1101  et  seq.]  as  it  applies  to  this  section)  an 
alien  who  was  the  child  (as  so  defined)  of  the  alien  as 
of  the  date  of  the  issuance  of  an  immigrant  visa  to  the 
alien  described  in  subsection  (b)(1)  or,  in  the  case  de- 


scribed in  subsection  (c),  as  of  the  date  of  charging  of 
the  entry  of  the  alien  under  the  proviso  under  section 
7  of  the  Central  Intelligence  Agency  Act  of  1949  [50 
U.S.C.  403h]." 

[Section  154  of  Pub.  L.  101-649  effective  Nov.  29, 
1990,  and  (unless  otherwise  provided)  applicable  to 
fiscal  year  1991,  see  section  161(b)  of  Pub.  L.  101-649, 
set  out  as  an  Effective  Date  of  1990  Amendment  note 
under  section  1101  of  this  title.] 

§  1202.  Application  for  visas 

Effective  Date  of  1988  Amendment 

Amendment  by  section  8(e)  of  Pub.  L.  100-525  effec- 
tive as  if  included  in  the  enactment  of  the  Immigra- 
tion and  Nationality  Act  Amendments  of  1986,  Pub.  L. 
99-653,  see  section  309(b)(15)  of  Pub.  L.  102-232,  set 
out  as  an  Effective  and  Termination  Dates  of  1988 
Amendments  note  under  section  1101  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1201  of  this 
title;  title  22  section  4355. 

Part  IV— Provisions  Relating  to  Entry  and 
Exclusion 

§  1221.  Lists  of  alien  and  citizen  passengers  arriving 
and  departing 

ISee  main  edition  for  text  of  (a)  to  (c)] 

(d)  Penalties  against  noncomplying  shipments  or  air- 
craft 

If  it  shall  appear  to  the  satisfaction  of  the  At- 
torney General  that  the  master  or  commanding 
officer,  owner,  or  consignee  of  any  vessel  or  air- 
craft, or  the  agent  of  any  transportation  line,  as 
the  case  may  be,  has  refused  or  failed  to  deliver 
any  list  or  manifest  required  by  subsection  (a) 
or  (b)  of  this  section,  or  that  the  list  or  mani- 
fest delivered  is  not  accurate  and  full,  such 
master  or  commanding  officer,  owner,  or  con- 
signee, or  agent,  as  the  case  may  be,  shall  pay 
to  the  Commissioner  the  sum  of  $300  for  each 
person  concerning  whom  such  accurate  and  full 
list  or  manifest  is  not  furnished,  or  concerning 
whom  the  manifest  or  list  is  not  prepared  and 
sworn  to  as  prescribed  by  this  section  or  by  reg- 
ulations issued  pursuant  thereto.  No  vessel  or 
aircraft  shall  be  granted  clearance  pending  de- 
termination of  the  question  of  the  liability  to 
the  pajmaent  of  such  penalty,  or  while  it  re- 
mains unpaid,  and  no  such  penalty  shall  be  re- 
mitted or  refunded,  except  that  clearance  may 
be  granted  prior  to  the  determination  of  such 
question  upon  the  deposit  with  the  Commis- 
sioner of  a  bond  or  undertaking  approved  by 
the  Attorney  General  or  a  sum  sufficient  to 
cover  such  penalty. 

ISee  main  edition  for  text  ofie)l 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  V,  §  543(a)(1),  104  Stat.  5057;  Dec.  12,  1991, 
Pub.  L.  102-232,  title  III,  §  306(c)(4)(A),  105 
Stat.  1752.) 

Amendments 

1991— Subsec.  (d).  Pub.  L.  102-232  substituted  "Com- 
missioner" for  "collector  of  customs"  after  "deposit 
with  the". 


56-001  O  _  92  —  31  s  QL3 


§1224 


TITLE  8~ALIENS  AND  NATIONALITY 


Page  922 


1990— Subsec.  (d).  Pub.  L.  101-649  substituted  "Com- 
missioner the  smn  of  $300''  for  "collector  of  customs 
at  the  port  of  arrival  or  departure  the  siun  of  $10". 

Effective  Date  of  1991  Amendbient 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990, 
Pub.  L.  101-649.  see  section  310(1)  of  Pub.  L.  102-232, 
set  out  as  a  note  under  section  1101  of  this  title. 

Effective  Date  of  1990  Amendbient 

Section  543(c)  of  Pub.  L.  101-649  provided  that: 
"The  amendments  made  by  subsections  (a)  and  (b) 
[amending  this  section  and  sections  1227,  1229,  1282, 
1284  to  1287,  1321  to  1323,  and  1325  to  1328  of  this 
title]  shall  apply  to  actions  taken  after  the  date  of  the 
enactment  of  this  Act  [Nov.  29, 1990]." 

§  1224.  Physical  and  mental  examinations;  appeal  of 
findings 

The  physical  and  mental  examination  of  ar- 
riving aliens  (including  alien  crewmen)  shall  be 
made  by  medical  officers  of  the  United  States 
Public  Health  Service,  who  shall  conduct  all 
medical  examinations  and  shall  certify,  for  the 
information  of  the  immigration  officers  and  the 
special  inquiry  officers,  any  physical  and 
mental  defect  or  disease  observed  by  such  medi- 
cal officers  in  any  such  alien.  If  medical  officers 
of  the  United  States  Public  Health  Service  are 
not  available,  civil  surgeons  of  not  less  than 
four  years*  professional  experience  may  be  em- 
ployed for  such  service  upon  such  terms  as  may 
be  prescribed  by  the  Attorney  General.  Aliens 
(including  aUen  crewmen)  arriving  at  ports  of 
the  United  States  shall  be  examined  by  at  least 
one  such  medical  officer  or  civil  surgeon  under 
such  administrative  regulations  as  the  Attorney 
General  may  prescribe,  and  under  medical  reg- 
ulations prepared  by  the  Secretary  of  Health 
and  Human  Services.  Medical  officers  of  the 
United  States  Public  Health  Service  who  have 
had  special  training  in  the  diagnosis  of  insanity 
and  mental  defects  shall  be  detailed  for  duty  or 
employed  at  such  ports  of  entry  as  the  Attor- 
ney General  may  designate,  and  such  medical 
officers  shall  be  provided  with  suitable  facilities 
for  the  detention  and  examination  of  all  arriv- 
ing aliens  who  it  is  suspected  may  be  excludable 
under  paragraph  (1)  of  section  1182(a)  of  this 
title,  and  the  services  of  interpreters  shall  be 
provided  for  such  examination.  Any  alien  certi- 
fied under  paragraph  (1)  of  section  1182(a)  of 
this  title,  may  appeal  to  a  board  of  medical  offi- 
cers of  the  United  States  Public  Health  Service, 
which  shall  be  convened  by  the  Secretary  of 
Health  and  Human  Services,  and  any  such  alien 
may  introduce  before  such  board  one  expert 
medical  witness  at  his  own  cost  and  expense. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  VI,  §  603(a)(10),  104  Stat.  5083.) 

Amendments 

1990— Pub.  L.  101-649  substituted  "paragraph  (1)" 
for  "paragraphs  (1),  (2).  (3).  (4),  or  (5)"  wherever  ap- 
pearing. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-649  applicable  to  individ- 
uals entering  United  States  on  or  after  June  1.  1991, 
see  section  601(e)(1)  of  Pub.  L.  101-649,  set  out  as  a 
note  under  section  1101  of  this  title. 


§  1225.  Inspection  by  immigration  officers 

ISee  main  edition  for  text  of  (a)  and  (6)] 

(c)  Temporary  exclusion;  permanent  exclusion  by  At- 

torney General 

Any  alien  (including  an  alien  crewman)  who 
may  appear  to  the  examining  immigration  offi- 
cer or  to  the  special  inquiry  officer  during  the 
examination  before  either  of  such  officers  to  be 
excludable  under  subparagraph  (A)  (other  than 
clause  (ii)),  (B),  or  (C)  of  section  1182(a)(3)  of 
this  title  shall  be  temporarily  excluded,  and  no 
further  inquiry  by  a  special  inquiry  officer 
shall  be  conducted  until  after  the  case  is  report- 
ed to  the  Attorney  General  together  with  any 
such  written  statement  and  accompanying  in- 
formation, if  any,  as  the  alien  or  his  representa- 
tive may  desire  to  submit  in  connection  there- 
with and  such  an  inquiry  or  further  inquiry  is 
directed  by  the  Attorney  General.  If  the  Attor- 
ney General  is  satisfied  that  the  alien  is  exclud- 
able under  any  of  such  paragraphs  on  the  basis 
of  information  of  a  confidential  nature,  the  dis- 
closure of  which  the  Attorney  CSreneral,  in  the 
exercise  of  his  discretion,  and  after  consulta- 
tion with  the  appropriate  security  agencies  of 
the  Government,  concludes  would  be  prejudi- 
cial to  the  public  interest,  safety,  or  security,  he 
may  in  his  discretion  order  such  alien  to  be  ex- 
cluded and  deported  without  any  inquiry  or 
further  inquiry  by  a  special  inquiry  officer. 
Nothing  in  this  subsection  shall  be  regarded  as 
requiring  an  inquiry  before  a  special  inquiry  of- 
ficer in  the  case  of  an  alien  crewman. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  VI,  §  603(a)(ll),  104  Stat.  5083.) 

Amendbosnts 

1990— Subsec.  (c).  Pub.  L.  101-649  substituted  "sub- 
paragraph (A)  (other  than  clause  (ii)),  (B),  or  (C)  of 
section  1182(a)(3)  of  this  title"  for  "paragraph  (27), 
(28),  or  (29)  of  section  1182(a)  of  this  title". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-649  applicable  to  individ- 
uals entering  United  States  on  or  after  June  1,  1991, 
see  section  601(e)(1)  of  Pub.  L.  101-649,  set  out  as  a 
note  under  section  1101  of  this  title. 

§  1226.  Exclusion  of  aliens 

iSee  main  edition  for  text  of  (a)  to  (c)] 

(d)  Physical  and  mental  defects 

If  a  medical  officer  or  civil  surgeon  or  board 
of  medical  officers  has  certified  under  section 
1224  of  this  title  that  an  alien  has  a  disease,  ill- 
ness, or  addiction  which  would  make  the  alien 
excludable  under  paragraph  (1)  of  section 
1182(a)  of  this  title,  the  decision  of  the  special 
inquiry  officer  shall  be  based  solely  upon  such 
certification.  No  alien  shall  have  a  right  to 
appeal  from  such  an  excluding  decision  of  a 
special  inquiry  officer. 

(e)  Custody  of  alien 

(1)  Pending  a  determination  of  excludability, 
the  Attorney  General  shall  take  into  custody 
any  alien  convicted  of  an  aggravated  felony 
upon  release  of  the  alien  (regardless  of  whether 
or  not  such  release  is  on  parole,  supervised  re- 
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lease,  or  probation,  and  regardless  of  the  possi- 
bility of  rearrest  or  further  confinement  in  re- 
spect of  the  same  offense). 

(2)  Notwithstanding  any  other  provision  of 
this  section,  the  Attorney  General  shall  not  re- 
lease such  felon  from  custody  unless  the  Attor- 
ney General  determines  that  the  alien  may  not 
be  deported  because  the  condition  described  in 
section  1253(g)  of  this  title  exists. 

(3)  If  the  determination  described  in  para- 
graph (2)  has  been  made,  the  Attorney  General 
may  release  such  alien  only  after— 

(A)  a  procedure  for  review  of  each  request 
for  relief  imder  this  subsection  has  been  es- 
tablished, 

(B)  such  procedure  includes  consideration 
of  the  severity  of  the  felony  committed  by 
the  alien,  and 

(C)  the  review  concludes  that  the  alien  will 
not  pose  a  danger  to  the  safety  of  other  per- 
sons or  to  property. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  V,  §  504(b),  title  VI,  §  603(a)(12),  104  Stat. 
5050,  5083;  Dec.  12,  1991,  Pub.  L.  102-232,  title 
III,  §  306(a)(5),  105  Stat.  1751.) 

Amendments 

1991— Subsec.  (e)(1).  Pub.  L.  102-232  substituted 
"upon  release  of  the  alien  (regardless  of  whether  or 
not  such  release  is  on  parole,  supervised  release,  or 
probation,  and  regardless  of  the  possibility  of  rearrest 
or  further  confinement  in  respect  of  the  same  of- 
fense)" for  "upon  completion  of  the  alien's  sentence 
for  such  conviction". 

1990— Subsec.  (d).  Pub.  L.  101-649,  §  603(a)(12),  sub- 
stituted "has  a  disease,  illness,  or  addiction  which 
would  make  the  alien  excludable  under  paragraph  (1) 
of  section  1182(a)  of  this  title"  for  "is  afflicted  with  a 
disease  specified  in  section  1182(a)(6)  of  this  title,  or 
with  any  mental  disease,  defect,  or  disability  which 
would  bring  such  alien  within  any  of  the  classes  ex- 
cluded from  admission  to  the  United  States  under 
paragraphs  (1)  to  (4)  or  (5)  of  section  1182(a)  of  this 
title"  and  struck  out  at  end  "If  an  alien  is  excluded  by 
a  special  inquiry  officer  because  of  the  existence  of  a 
physical  disease,  defect,  or  disability,  other  than  one 
specified  in  section  1182(a)(6)  of  this  title,  the  alien 
may  appeal  from  the  excluding  decision  in  accordance 
with  subsection  (b)  of  this  section,  and  the  provisions 
of  section  1183  of  this  title  may  be  invoked." 

Subsec.  (e).  Pub.  L.  101-649,  §  504(b).  added  subsec. 
(e). 

Effective  Date  of  1991  Abiendment 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990, 
Pub.  L.  101-649,  see  section  310(1)  of  Pub.  L.  102-232, 
set  out  as  a  note  xmder  section  1101  of  this  title. 

Effective  Date  of  1990  Amendment 

Amendment  by  section  603(a)(12)  of  Pub.  L.  101-649 
applicable  to  individuals  entering  United  States  on  or 
after  June  1,  1991,  see  section  601(e)(1)  of  Pub.  L. 
101-649,  set  out  as  a  note  under  section  1101  of  this 
title. 

§1227.   Immediate   deportation   of  aliens   excluded 
from  admission  or  entering  in  violation  of  law 

iSee  main  edition  for  text  o/(a)] 

(b)  Unlawful  practice  of  transportation  lines 

It  shall  be  unlawful  for  any  master,  com- 
manding officer,  purser,  person  in  charge, 
agent,  owner,  or  consignee  of  any  vessel  or  air- 


craft (1)  to  refuse  to  receive  any  alien  (other 
than  an  alien  crewman),  ordered  deported 
imder  this  section  back  on  board  such  vessel  or 
aircraft  or  another  vessel  or  aircraft  owned  or 
operated  by  the  same  interests;  (2)  to  fail  to 
detain  any  alien  (other  than  an  alien  crewman) 
on  board  any  such  vessel  or  at  the  airport  of  ar- 
rival of  the  aircraft  when  required  by  this  chap- 
ter or  if  so  ordered  by  an  immigration  officer, 
or  to  fail  or  refuse  to  deliver  him  for  medical  or 
other  inspection,  or  for  further  medical  or 
other  inspection,  as  and  when  so  ordered  by 
such  officer;  (3)  to  refuse  or  fail  to  remove  him 
from  the  United  States  to  the  country  to  which 
his  deportation  has  been  directed;  (4)  to  fail  to 
pay  the  cost  of  his  maintenance  while  being  de- 
tained as  required  by  this  section;  (5)  to  take 
any  fee,  deposit,  or  consideration  on  a  contin- 
gent basis  to  be  kept  or  returned  in  case  the 
alien  is  landed  or  excluded;  or  (6)  knowingly  to 
bring  to  the  United  States  any  alien  (other 
than  an  alien  crewman)  excluded  or  arrested 
and  deported  imder  any  provision  of  law  until 
such  alien  may  be  lawfully  entitled  to  reapply 
for  admission  to  the  United  States.  If  it  shall 
appear  to  the  satisfaction  of  the  Attorney  Gen- 
eral that  any  such  master,  commanding  officer, 
purser,  person  in  charge,  agent,  owner,  or  con- 
signee of  any  vessel  or  aircraft  has  violated  any 
of  the  provisions  of  this  section,  such  master, 
commanding  officer,  purser,  person  in  charge, 
agent,  owner,  or  consignee  shall  pay  to  the 
Commissioner  the  sum  of  $2,000  for  each  viola- 
tion. No  such  vessel  or  aircraft  shall  have  clear- 
ance from  any  port  of  the  United  States  while 
any  such  fine  is  impaid  or  while  the  question  of 
liability  to  pay  any  such  fine  is  being  deter- 
mined, nor  shall  any  such  fine  be  remitted  or 
refunded,  except  that  clearance  may  be  granted 
prior  to  the  determination  of  such  question 
upon  the  deposit  with  the  Commissioner  of  a 
bond  or  undertaking  approved  by  the  Attorney 
General  or  a  sum  sufficient  to  cover  such  fine. 

iSee  main  edition  for  text  ofic)  to  (6)1 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  V,  §  543(a)(2),  104  Stat.  5057;  Dec.  12,  1991, 
Pub.  L.  102-232,  title  III,  §  306(c)(4)(B),  105 
Stat.  1752.) 

Amendments 

1991— Subsec.  (b).  Pub.  L.  102-232  substituted  "Com- 
missioner" for  "district  director  of  customs"  after  "de- 
posit with  the". 

1990— Subsec.  (b).  Pub.  L.  101-649  substituted  "Com- 
missioner the  sum  of  $2,000"  for  "district  director  of 
customs  of  the  district  in  which  port  of  arrival  is  situ- 
ated or  in  which  any  vessel  or  aircraft  of  the  line  may 
be  found,  the  sum  of  $300". 

Effective  Date  of  1991  Amendbient 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990, 
Pub.  L.  101-649,  see  section  310(1)  of  Pub.  L.  102-232, 
set  out  as  a  note  under  section  1101  of  this  title. 

Effective  Date  of  1990  Amendbient 

Amendment  by  Pub.  L.  101-649  applicable  to  actions 
taken  after  Nov.  29,  1990,  see  section  543(c)  of  Pub.  L. 
101-649,  set  out  as  a  note  under  section  1221  of  this 
title. 
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§  1229.  Designation  of  ports  of  entry  for  aliens  arriv- 
ing by  aircraft 

The  Attorney  General  is  authorized  (1)  by 
regulation  to  designate  as  ports  of  entry  for 
aliens  arriving  by  aircraft  any  of  the  ports  of 
entry  for  civil  aircraft  designated  as  such  in  ac- 
cordance with  law;  (2)  by  regulation  to  provide 
such  reasonable  requirements  for  aircraft  in 
civil  air  navigation  with  respect  to  giving  notice 
of  intention  to  land  in  advance  of  landing,  or 
notice  of  landing,  as  shall  be  deemed  necessary 
for  purposes  of  administration  and  enforce- 
ment of  this  chapter;  and  (3)  by  regulation  to 
provide  for  the  application  to  civil  air  naviga- 
tion of  the  provisions  of  this  chapter  where  not 
expressly  so  provided  in  this  chapter  to  such 
extent  and  upon  such  conditions  as  he  deems 
necessary.  Any  person  who  violates  any  regula- 
tion made  imder  this  section  shall  be  subject  to 
a  civil  penalty  of  $2,000  which  may  be  remitted 
or  mitigated  by  the  Attorney  General  in  accord- 
ance with  such  proceedings  as  the  Attorney 
General  shall  by  regulation  prescribe.  In  case 
the  violation  is  by  the  owner  or  person  in  com- 
mand of  the  aircraft,  the  penalty  shall  be  a  lien 
upon  the  aircraft,  and  such  aircraft  may  be  li- 
beled therefore  in  the  appropriate  United 
States  court.  The  determination  by  the  Attor- 
ney General  and  remission  or  mitigation  of  the 
civil  penalty  shall  be  final.  In  case  the  violation 
is  by  the  owner  or  person  in  command  of  the 
aircraft,  the  penalty  shall  be  a  lien  upon  the 
aircraft  and  may  be  collected  by  proceedings  in 
rem  which  shall  conform  as  nearly  as  may  be  to 
civil  suits  in  admiralty.  The  Supreme  Court  of 
the  United  States,  and  imder  its  direction  other 
courts  of  the  United  States,  are  authorized  to 
prescribe  rules  regulating  such  proceedings 
against  aircraft  in  any  particular  not  otherwise 
provided  by  law.  Any  aircraft  made  subject  to  a 
lien  by  this  section  may  be  summarily  seized  by, 
and  placed  in  the  custody  of  such  persons  as 
the  Attorney  General  may  by  regulation  pre- 
scribe. The  aircraft  may  be  released  from  such 
custody  upon  deposit  of  such  amount  not  ex- 
ceeding $2,000  as  the  Attorney  General  may 
prescribe,  or  of  a  bond  in  such  sum  and  with 
such  sureties  as  the  Attorney  General  may  pre- 
scribe, conditioned  upon  the  payment  of  the 
penalty  which  may  be  finally  determined  by 
the  Attorney  General. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  V,  §  543(a)(3),  104  Stat.  5058;  Dec.  12,  1991, 
Pub.  L.  102-232,  title  III,  §  306(c)(2),  105  Stat. 
1752.) 

AlfENDMENTS 

1991— Pub.  L.  102-232  made  technical  correction  to 
directory  language  of  Pub.  L.  101-649.  See  1990 
Amendment  note  below. 

1990— Pub.  L.  101-649,  as  amended  by  Pub.  L. 
102-232,  substituted  "$2,000"  for  "$500"  in  two  places. 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990, 
Pub.  L.  101-649,  see  section  310(1)  of  Pub.  L.  102-232, 
set  out  as  a  note  under  section  1101  of  this  title. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-649  applicable  to  actions 
taken  after  Nov.  29.  1990.  see  section  543(c)  of  Pub.  L. 


101-649.  set  out  as  a  note  under  section  1221  of  this 
title. 

Part  V— Deportation;  Adjustbient  op  Status 
§  1251.  Deportable  aliens 

(a)  Classes  of  deportable  aliens 

Any  alien  (including  an  alien  crewman)  in  the 
United  States  shall,  upon  the  order  of  the  At- 
torney General,  be  deported  if  the  alien  is 
within  one  or  more  of  the  following  classes  of 
deportable  aliens: 

(1)  Excludable  at  time  of  entry  or  of  acljustment  of 
status  or  violates  status 

(A)  Excludable  aliens 

Any  alien  who  at  the  time  of  entry  or  ad- 
justment of  status  was  within  one  or  more 
of  the  classes  of  aliens  excludable  by  the 
law  existing  at  such  time  is  deportable. 

(B)  Entered  without  inspection 

Any  alien  who  entered  the  United  States 
without  inspection  or  at  any  time  or  place 
other  than  as  designated  by  the  Attorney 
General  or  LS*  in  the  United  States  in  viola- 
tion of  this  chapter  or  any  other  law  of  the 
United  States  is  deportable. 

(C)  Violated  nonimmigrant  status  or  condition  of 
entry 

(i)  Nonimmigrant  status  violators 

Any  alien  who  was  admitted  as  a  nonim- 
migrant and  who  has  failed  to  maintain 
the  nonimmigrant  status  in  which  the 
alien  was  admitted  or  to  which  it  was 
changed  under  section  1258  of  this  title, 
or  to  comply  with  the  conditions  of  any 
such  status,  is  deportable. 

(ii)  Violators  of  conditions  of  entry 

Any  alien  whom  the  Secretary  of 
Health  and  Human  Services  certifies  has 
failed  to  comply  with  terms,  conditions, 
and  controls  that  were  imposed  under  sec- 
tion 1182(g)  of  this  title  is  deportable. 

(D)  Termination  of  conditional  permanent  resi- 
dence 

(i)  In  general 

Any  alien  with  permanent  resident 
status  on  a  conditional  basis  under  section 
1186a  of  this  title  (relating  to  conditional 
permanent  resident  status  for  certain 
alien  spouses  and  sons  and  daughters)  or 
imder  section  1186b  of  this  title  (relating 
to  conditional  permanent  resident  status 
for  certain  alien  entrepreneurs,  spouses, 
and  children)  who  has  had  such  status 
terminated  under  such  respective  section 
is  deportable. 

(ii)  Exception 

Clause  (i)  shall  not  apply  in  the  cases 
described  in  section  1186a(c)(4)  of  this 
title  (relating  to  certain  hardship  waiv- 
ers). 
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(E)  Smuggling 
(i)  In  general 

Any  alien  who  (prior  to  the  date  of 
entry,  at  the  time  of  any  entry,  or  within 
5  years  of  the  date  of  any  entry)  knowing- 
ly has  encouraged,  induced,  assisted,  abet- 
ted, or  aided  any  other  alien  to  enter  or  to 
try  to  enter  the  United  States  in  violation 
of  law  is  deportable. 

(ii)  Special  rule  in  the  case  of  family  reunifica- 
tion 

Clause  (i)  shall  not  apply  in  the  case  of 
alien  who  is  an  eligible  immigrant  (as  de- 
fined in  section  301(b)(1)  of  the  Immigra- 
tion Act  of  1990),  was  physically  present 
in  the  United  States  on  May  5,  1988,  and 
is  seeking  admission  as  an  immediate  rela- 
tive or  under  section  1153(a)(2)  of  this 
title  (including  under  section  112  of  the 
Immigration  Act  of  1990)  or  benefits 
under  section  301(a)  of  the  Immigration 
Act  of  1990  if  the  alien,  before  May  5, 
1988,  has  encouraged,  induced,  assisted, 
abetted,  or  aided  only  the  alien's  spouse, 
parent,  son,  or  daughter  (and  no  other  in- 
dividual) to  enter  the  United  States  in  vio- 
lation of  law. 
(iii)  Waiver  authorized 

The  Attorney  General  may,  in  his  dis- 
cretion for  humanitarian  purposes,  to 
assure  family  unity,  or  when  it  is  other- 
wise in  the  public  interest,  waive  applica- 
tion of  clause  (i)  in  the  case  of  any  alien 
lawfully  admitted  for  permanent  resi- 
dence if  the  alien  has  encouraged,  in- 
duced, assisted,  abetted,  or  aided  only  the 
alien's  spouse,  parent,  son,  or  daughter 
(and  no  other  individual)  to  enter  the 
United  States  in  violation  of  law. 

(F)  Failure  to  maintain  employment 

Any  alien  who  obtains  the  status  of  an 
alien  lawfully  admitted  for  temporary  resi- 
dence under  section  1161  of  this  title  who 
fails  to  meet  the  requirement  of  section 
1161(d)(5)(A)  of  this  title  by  the  end  of  the 
applicable  period  is  deportable. 

(G)  Marriage  fraud 

An  alien  shall  be  considered  to  be  deport- 
able as  having  procured  a  visa  or  other  doc- 
umentation by  fraud  (within  the  meaning 
of  section  1182(a)(6)(C)(i)  of  this  title)  and 
to  be  in  the  United  States  in  violation  of 
this  chapter  (within  the  meaning  of  sub- 
paragraph (B))  if— 

(i)  the  alien  obtains  any  entry  into  the 
United  States  with  an  immigrant  visa  or 
other  documentation  procured  on  the 
basis  of  a  marriage  entered  into  less  than 
2  years  prior  to  such  entry  of  the  alien 
and  which,  within  2  years  subsequent  to 
any  entry  of  the  alien  in  the  United 
States,  shall  be  judicially  annulled  or  ter- 
minated, unless  the  alien  establishes  to 
the  satisfaction  of  the  Attorney  General 
that  such  marriage  was  not  contracted  for 
the  purpose  of  evading  any  provisions  of 
the  immigration  laws,  or 

(ii)  it  appears  to  the  satisfaction  of  the 
Attorney    General    that    the    alien    has 


failed  or  refused  to  fulfill  the  alien's  mari- 
tal agreement  which  in  the  opinion  of  the 
Attorney  General  was  made  for  the  pur- 
pose of  procuring  the  alien's  entry  as  an 
immigrant. 

(H)  Waiver  authorized  for  certain  misrepresenta- 
tions 

The  provisions  of  this  paragraph  relating 
to  the  deportation  of  aliens  within  the 
United  States  on  the  ground  that  they  were 
excludable  at  the  time  of  entry  as  aliens  de- 
scribed in  section  1182(a)(6)(C)(i)  of  this 
title,  whether  willful  or  innocent,  may,  in 
the  discretion  of  the  Attorney  General,  be 
waived  for  any  alien  (other  than  an  alien 
described  in  paragraph  (4)(D))  who— 

(i)  is  the  spouse,  parent,  son,  or  daugh- 
ter of  a  citizen  of  the  United  States  or  of 
an  alien  lawfully  admitted  to  the  United 
States  for  permanent  residence;  and 

(ii)  was  in  possession  of  an  immigrant 
visa  or  equivalent  document  and  was 
otherwise  admissible  to  the  United  States 
at  the  time  of  such  entry  except  for  those 
grounds  of  inadmissibility  specified  under 
paragraphs  (5)(A)  and  (7)(A)  of  section 
1182(a)  of  this  title  which  were  a  direct 
result  of  that  fraud  or  misrepresentation. 

A  waiver  of  deportation  for  fraud  or  misrep- 
resentation granted  under  this  subpara- 
graph shall  also  operate  to  waive  deporta- 
tion based  on  the  grounds  of  inadmissibility 
at  entry  directly  resulting  from  such  fraud 
or  misrepresentation. 

(2)  Criminal  offenses 

(A)  General  crimes 

(i)  Crimes  of  moral  turpitude 

Any  alien  who— 

(I)  is  convicted  of  a  crime  involving 
moral  turpitude  committed  within  five 
years  after  the  date  of  entry,  and 

(II)  either  is  sentenced  to  confinement 
or  is  confined  therefor  in  a  prison  or 
correctional  institution  for  one  year  or 
longer, 

is  deportable. 

(ii)  Multiple  criminal  convictions 

Any  alien  who  at  any  time  after  entry  is 
convicted  of  two  or  more  crimes  involving 
moral  turpitude,  not  arising  out  of  a 
single  scheme  of  criminal  misconduct,  re- 
gardless of  whether  confined  therefor  and 
regardless  of  whether  the  convictions 
were  in  a  single  trial,  is  deportable. 

(iii)  Aggravated  felony 

Any  alien  who  is  convicted  of  an  aggra- 
vated felony  at  any  time  after  entry  is  de- 
portable. 

(iv)  Waiver  authorized 

Clauses  (i),  (ii),  and  (iii)  shall  not  apply 
in  the  case  of  an  alien  with  respect  to  a 
criminal  conviction  if  the  alien  subse- 
quent to  the  criminal  conviction  has  been 
granted  a  full  and  unconditional  pardon 
by  the  President  of  the  United  States  or 
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by  the  Governor  of  any  of  the  several 
States. 

(B)  Controlled  substances 
(i)  Conviction 

Any  alien  who  at  any  time  after  entry 
has  been  convicted  of  a  violation  of  (or  a 
conspiracy  or  attempt  to  violate)  any  law 
or  regulation  of  a  State,  the  United 
States,  or  a  foreign  country  relating  to  a 
controlled  substance  (as  defined  in  section 
802  of  title  21),  other  than  a  single  of- 
fense involving  possession  for  one's  own 
use  of  30  grams  or  less  of  marijuana,  is  de- 
portable, 
(ii)  Drug  abusers  and  addicts 

Any  alien  who  is,  or  at  any  time  after 
entry  has  been,  a  drug  abuser  or  addict  is 
deportable. 

(C)  Certain  firearm  offenses 

Any  alien  who  at  any  time  after  entry  is 
convicted  imder  any  law  of  purchasing,  sell- 
ing, offering  for  sale,  exchanging,  using, 
owning,  possessing,  or  carrying  in  violation 
of  any  law,  any  weapon,  part,  or  accessory 
which  is  a  firearm  or  destructive  device  (as 
defined  in  section  921(a)  of  title  18)  is  de- 
portable. 

(D)  Miscellaneous  crimes 

Any  alien  who  at  any  time  has  been  con- 
victed (the  judgment  on  such  conviction  be- 
coming final)  of,  or  has  been  so  convicted  of 
a  conspiracy  or  attempt  to  violate— 

(i)  any  offense  under  chapter  37  (relat- 
ing to  espionage),  chapter  105  (relating  to 
sabotage),  or  chapter  115  (relating  to  trea- 
son and  sedition)  of  title  18  for  which  a 
term  of  imprisonment  of  five  or  more 
years  may  be  imposed; 

(ii)  any  offense  under  section  871  or  960 
of  title  18; 

(iii)  a  violation  of  any  provision  of  the 
Military  Selective  Service  Act  (50  U.S.C. 
App.  451  et  seq.)  or  the  Trading  With  the 
Enemy  Act  (50  U.S.C.  App.  1  et  seq.);  or 

(iv)  a  violation  of  section  1185  or  1328  of 
this  title, 

is  deportable. 
(3)  Failure  to  register  and  falsification  of  docu- 
ments 

(A)  Change  of  address 

An  alien  who  has  failed  to  comply  with 
the  provisions  of  section  1305  of  this  title  is 
deportable,  unless  the  alien  establishes  to 
the  satisfaction  of  the  Attorney  General 
that  such  failure  was  reasonably  excusable 
or  was  not  willful. 

(B)  Failure  to  register  or  falsification  of  docu- 
ments 

Any  alien  who  at  any  time  has  been  con- 
victed— 

(i)  under  section  1306(c)  of  this  title  or 
imder  section  36(c)  of  the  Alien  Registra- 
tion Act,  1940, 

(ii)  of  a  violation  of,  or  a  conspiracy  to 
violate,  any  provision  of  the  Foreign 
Agents  Registration  Act  of  1938  (22  U.S.C. 
611  et  seq.),  or 


(iii)  of  a  violation  of,  or  a  conspiracy  to 
violate,  section  1546  of  title  18  (relating  to 
fraud  and  misuse  of  visas,  permits,  and 
other  entry  dociunents), 

is  deportable. 

(C)  Document  fraud 

Any  alien  who  is  the  subject  of  a  final 
order  for  violation  of  section  1324c  of  this 
title  is  deportable. 

(4)  Security  and  related  grounds 

(A)  In  general 

Any  alien  who  has  engaged,  is  engaged,  or 
at  any  time  after  entry  engages  in— 

(i)  any  activity  to  violate  any  law  of  the 
United  States  relating  to  espionage  or  sab- 
otage or  to  violate  or  evade  any  law  pro- 
hibiting the  export  from  the  United 
States  of  goods,  technology,  or  sensitive 
information, 

(ii)  any  other  criminal  activity  which 
endangers  public  safety  or  national  securi- 
ty, or 

(iii)  any  activity  a  purpose  of  which  is 
the  opposition  to,  or  the  control  or  over- 
throw of,  the  Government  of  the  United 
States  by  force,  violence,  or  other  unlaw- 
ful means, 

is  deportable. 

(B)  Terrorist  activities 

Any  alien  who  has  engaged,  is  engaged,  or 
at  any  time  after  entry  engages  in  any  ter- 
rorist activity  (as  defined  in  section 
1182(a)(3)(B)(iii)  of  this  title)  is  deportable. 

(C)  Foreign  policy 

(i)  In  general 

An  alien  whose  presence  or  activities  in 
the  United  States  the  Secretary  of  State 
has  reasonable  ground  to  believe  would 
have  potentially  serious  adverse  foreign 
policy  consequences  for  the  United  States 
is  deportable. 

(ii)  Exceptions 

The  exceptions  described  in  clauses  (ii) 
and  (iii)  of  section  1182(a)(3)(C)  of  this 
title  shall  apply  to  deportability  under 
clause  (i)  in  the  same  manner  as  they 
apply  to  excludability  under  section 
1182(a)(3)(C)(i)  of  this  title. 

(D)  Assisted  in  Nazi  persecution  or  engaged  in 
genocide 

Any  alien  described  in  clause  (1)  or  (ii)  of 
section  1182(a)(3)(E)  of  this  title  is  deport- 
able. 

(5)  Public  charge 

Any  alien  who,  within  five  years  after  the 
date  of  entry,  has  become  a  public  charge 
from  causes  not  affirmatively  shown  to  have 
arisen  since  entry  is  deportable. 

(b)  Deportation  of  certain  nonimmigrants 

An  alien,  admitted  as  a  nonimmigrant  under 
the  provision  of  either  section  1101(a)(l5)(A)(i) 
or  1101(a)(15)(G)(i)  of  this  title,  and  who  fails 
to  maintain  a  status  under  either  of  those  pro- 
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visions,  shall  not  be  required  to  depart  from  the 
United  States  without  the  approval  of  the  Sec- 
retary of  State,  unless  such  alien  is  subject  to 
deportation  under  paragraph  (4)  of  subsection 
(a)  of  this  section. 

(c)  Waiver  of  fprounds  for  deportation 

Paragraphs  (1)(A),  (1)(B).  (IKC),  (IKD),  or 
(3)(A)  of  subsection  (a)  of  this  section  (other 
than  so  much  of  paragraph  (1)  as  relates  to  a 
ground  of  exclusion  described  in  paragraph  (2) 
or  (3)  of  section  1182(a)  of  this  title)  shall  not 
apply  to  a  special  immigrant  described  in  sec- 
tion 1101(a)(27)(J)  of  this  title  based  upon  cir- 
cumstances that  existed  before  the  date  the 
alien  was  provided  such  special  immigrant 
status. 

(d)  Repealed.  Pub.  L.  102-232,  title  III,  §307(k)(l), 
Dec.  12, 1991, 105  Stat.  1756 

(e)  Redesignated  (b) 

(f),  (g)  Repealed.  Pub.  L.  101-649,  title  VI,  §  602(b)(1), 
Nov.  29, 1990, 104  Stat.  5081 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  I,  §  153(b),  title  V,  §§  505(a),  508(a),  544(b), 
title  VI,  §  602(a),  (b),  104  Stat.  5006,  5050,  5051, 
5061,  5077,  5081;  Dec.  12,  1991,  Pub.  L.  102-232, 
title  III,  §§  302(d)(3),  307(h),  (k),  105  Stat.  1745, 
1755, 1756.) 

References  in  Text 

Section  301  of  the  Immigration  Act  of  1990,  referred 
to  in  subsec.  (a)(l)(E)(ii),  is  section  301  of  Pub.  L. 
101-649,  which  is  set  out  as  a  note  under  section  1255a 
of  this  title. 

Section  112  of  the  Immigration  Act  of  1990,  referred 
to  in  subsec.  (a)(l)(E)(ii).  is  section  112  of  Pub.  L. 
101-649,  which  is  set  out  as  a  note  under  section  1153 
of  this  title. 

The  Military  Selective  Service  Act,  referred  to  in 
subsec.  (a)(2)(D)(iii),  is  act  June  24,  1948,  ch.  625,  62 
Stat.  604,  as  amended,  which  is  classified  principaUy  to 
section  451  et  seq.  of  Title  50,  Appendix,  War  and  Na- 
tional Defense.  For  complete  classification  of  this  Act 
to  the  Code,  see  References  in  Text  note  set  out  under 
section  451  of  Title  50,  Appendix,  and  Tables. 

The  Trading  With  the  Enemy  Act.  referred  to  in 
subsec.  (a)(2)(D)(iii).  is  act  Oct.  6,  1917.  ch.  106.  40 
Stat.  411,  as  amended,  which  is  classified  to  sections  1 
to  6.  7  to  39  and  41  to  44  of  Title  50.  Appendix.  For 
complete  classification  of  this  Act  to  the  Code,  see 
Tables. 

The  Alien  Registration  Act.  1940.  referred  to  in 
subsec.  (a)(3)(B)(i).  is  act  June  28.  1940,  ch.  439,  54 
Stat.  670,  as  amended.  Section  36(a)  of  that  act  was 
classified  to  section  457(c)  of  this  title  and  was  re- 
pealed by  section  403(a)(39)  of  act  June  27, 1952. 

The  Foreign  Agents  Registration  Act  of  1938,  re- 
ferred to  in  subsec.  (a)(3)(B)(U),  is  act  June  8. 1938,  ch. 
327.  52  Stat.  631.  as  amended,  which  is  classified  gener- 
ally to  subchapter  II  (§  611  et  seq.)  of  chapter  11  of 
Title  22,  Foreign  Relations  and  Intercourse.  For  com- 
plete classification  of  this  Act  to  the  Code,  see  Short 
Title  note  set  out  under  section  611  of  Title  22  and 
Tables. 

Amendbcents 

1991--Subsec.  (a).  Pub.  L.  102-232.  §  307(h)(1).  sub- 
stituted "if  the  alien  is  within  one  or  more  of  the  fol- 
lowing classes  of  deportable  aliens''  for  "if  the  alien  is 
deportable  as  being  within  one  or  more  of  the  follow- 
ing  classes  of  aliens" 

Subsec.  (aKl)(D)(i).  Pub.  L.  102-232.  §  307(h)(2).  in- 
serted "respective"  after  "terminated  under  such". 


Subsec.  (a)(l)(E)(i).  Pub.  L.  102-232,  5  307(h)(3).  in- 
serted "any"  after  "at  the  time  of"  and  after  "within  5 
years  of  the  date  of  in  parenthetical  provision. 

Subsec.  (a)(l)(E)(U).  (Ui).  Pub.  L.  102-232. 
§  307(h)(4).  added  cl.  (ii)  and  redesignated  former  cl. 
(ii)  as  (iii). 

Subsec.  (a)(1)(G).  Pub.  L.  102-232.  §  307(h)(5).  sub- 
stituted "section  1182(a)(6)(C)(i)"  for  "section 
1182(a)(5)(C)(i)". 

Subsec.  (a)(1)(H).  Pub.  L.  102-232.  §  307(h)(6).  substi- 
tuted "paragraph  (4)(D)"  for  "paragraph  (6)  or  (7)". 

Subsec.  (a)(2)(D).  Pub.  L.  102-232.  §  307(h)(7).  insert- 
ed "or  attempt"  after  "conspiracy". 

Subsec.  (a)(3)(C).  Pub.  L.  102-232.  §  307(h)(8).  added 
subpar.  (C). 

Subsec.  (a)(4)(A).  (B).  Pub.  L.  102-232.  §  307(h)(9). 
substituted  "after  entry  engages"  for  "after  entry  has 
engaged". 

Subsec.  (a)(4)(C).  Pub.  L.  102-232.  $  307(h)(10).  sub- 
stituted "excludability"  for  "excluability". 

Subsec.  (c).  Pub.  L.  102-232.  §  307(k)(2).  redesignated 
subsec.  (h)  as  (c)  and  substituted  "existed"  for  "exist". 

Subsec.  (d).  Pub.  L.  102-232.  §  307(k)(l).  struck  out 
subsec.  (d)  which  related  to  applicability  of  this  sec- 
tion to  aliens  belonging  to  any  of  the  classes  enumer- 
ated in  subsection  (a)  of  this  section. 

Subsec.  (h).  Pub.  L.  102-232.  §  307(k)(2),  redesignat- 
ed subsec.  (h)  as  (c). 

Pub.  L.  102-232.  §  302(d)(3).  struck  out  comma  after 
"(3)(A)". 

1990— Subsec.  (a).  Pub.  L.  101-649.  §  602(a).  amended 
subsec.  (a)  generally,  consolidating  20  categories  of  ex- 
cludable aliens  into  5  broader  classes. 

Pub.  L.  101-649.  §  544(b).  added  par.  (21)  which  read 
as  follows:  "is  the  subject  of  a  final  order  for  violation 
of  section  1324c  of  this  title." 

Pub.  L.  101-649.  §  508(a).  substituted  "conspiracy  or 
attempt"  for  "conspiracy"  in  par.  (11). 

Subsec.  (b).  Pub.  L.  101-649.  §  602(b).  redesignated 
subsec.  (e)  as  (b),  substituted  "paragraph  (4)  of  subsec- 
tion (a)  of  this  section"  for  "subsection  (a)(6)  or  (7)  of 
this  section"  and  struck  out  former  subsec.  (b)  which 
related  to  nonapplicablllty  of  subsec.  (a)(4)  of  this  sec- 
tion. 

Pub.  L.  101-649.  §  505(a).  struck  out  "(1)"  after 
"crimes  shall  not  apply"  and  ",  or  (2)  if  the  court  sen- 
tencing such  alien  for  such  crime  shall  make,  at  the 
time  of  first  imposing  judgment  or  passing  sentence, 
or  within  thirty  days  thereafter,  a  recommendation  to 
the  Attorney  General  that  such  alien  not  be  deported, 
due  notice  having  been  given  prior  to  making  such  rec- 
ommendation to  representatives  of  the  interested 
State,  the  Service,  and  prosecution  authorities,  who 
shall  be  granted  an  opportimity  to  make  representa- 
tions in  the  matter"  at  end  of  first  sentence,  and  in- 
serted "or  who  has  been  convicted  of  an  aggravated 
felony"  after  "subsection  (a)(ll)  of  this  section"  in 
second  sentence. 

Subsec.  (c).  Pub.  L.  101-649.  §  602(b)(1),  struck  out 
subsec.  (c)  which  related  to  fraudulent  entry. 

Subsec.  (e).  Pub.  L.  101-649,  S  602(b)(2)(B).  redesig- 
nated subsec.  (e)  as  (b). 

Subsecs.  (f).  (g).  Pub.  L.  101-649,  §  602(b)(1),  struck 
out  subsecs.  (f )  and  (g)  which  related  to  waiver  of  de- 
portation in  specified  cases  and  hardship  waivers,  re- 
spectively. 

Subsec.  (h).  Pub.  L.  101-649.  §  153(b)(2).  amended 
subsec.  (h)  generally.  Prior  to  amendment,  subsec.  (h) 
read  as  follows:  "Paragraphs  (1).  (2).  (5).  (9).  or  (12)  of 
subsection  (a)  of  this  section  (other  than  so  much  of 
paragraph  (1)  as  relates  to  a  ground  of  exclusion  de- 
scribed in  paragraph  (9).  (10).  (23).  (27).  (29).  or  (33)  of 
section  1182(a)  of  this  title)  shall  not  apply  to  a  spe- 
cial immigrant  described  in  section  1101(a)(27)(J)  of 
this  title  based  upon  circumstances  that  exist  before 
the  date  the  alien  was  provided  such  special  immi- 
grant status." 

Pub.  L.  101-649.  §  153(b)(1).  added  subsec.  (h). 
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Effective  Date  of  1991  Amendment 

Amendment  by  sections  302(d)(3),  307(h)  of  Pub.  L. 
102-232  effective  as  if  included  in  the  enactment  of 
the  Immigration  Act  of  1990,  Pub.  L.  101-649,  see  sec- 
tion 310(1)  of  Pub.  L.  102-232.  set  out  as  a  note  under 
section  1101  of  this  title. 

Section  307(k)  of  Pub.  L.  102-232  provided  that  the 
amendment  made  by  that  section  is  effective  as  if  in- 
cluded in  section  602(b)  of  the  Immigration  Act  of 

1990,  Pub.  L.  101-649. 

Effective  Date  of  1990  Amendment 

Amendment  by  section  153(b)(1)  of  Pub.  L.  101-649 
effective  Nov.  29,  1990,  and  (unless  otherwise  provid- 
ed) applicable  to  fiscal  year  1991,  see  section  161(b)  of 
Pub.  L.  101-649,  set  out  as  a  note  under  section  1101  of 
this  title. 

Section  153(b)(2)  of  Pub.  L.  101-649  provided  that 
the  amendment  of  the  subsec.  (h)  added  by  section 
153(b)(1)  of  Pub.  L.  101-649  is  effective  on  the  date  the 
amendments  by  section  602  of  Pub.  L.  101-649  become 
effective.  See  section  602(d)  of  Pub.  L.  101-649.  set  out 
as  a  note  under  section  1161  of  this  title. 

Section  505(b)  of  Pub.  L.  101-649  provided  that: 
"The  amendments  made  by  subsection  (a)  [amending 
this  section]  shall  take  effect  on  the  date  of  the  enact- 
ment of  this  Act  [Nov.  29,  1990]  and  shall  apply  to 
convictions  entered  before,  on,  or  after  such  date.*' 

Section  508(b)  of  Pub.  L.  101-649  provided  that: 
"The  amendment  made  by  subsection  (a)  [amending 
this  section]  shall  apply  to  convictions  occiuxing  on  or 
after  the  date  of  the  enactment  of  this  Act  [Nov.  29, 
1990]." 

Section  544(d),  formerly  (c),  of  Pub.  L.  101-649,  as 
redesignated  by  Pub.  L.  102-232,  title  III, 
§  306(c)(5)(B),  Dec.  12,  1991,  105  Stat.  1752,  provided 
that:  "The  amendments  made  by  this  section  [enact- 
ing section  1324c  of  this  title  and  amending  this  sec- 
tion] shall  apply  to  persons  or  entities  that  have  com- 
mitted violations  on  or  after  the  date  of  the  enact- 
ment of  this  Act  [Nov.  29, 1990]." 

Amendment  by  section  602(a),  (b)  of  Pub.  L.  101-649 
not  applicable  to  deportation  proceedings  for  which 
notice  has  been  provided  to  the  alien  before  Mar.  1, 

1991,  see  section  602(d)  of  Pub.  L.  101-649,  set  out  as  a 
note  under  section  1161  of  this  title. 

Savings  Provision 

Section  602(c)  of  Pub.  L.  101-649  provided  that: 
"Notwithstanding  the  amendments  made  by  this  sec- 
tion [amending  this  section],  any  alien  who  was  de- 
portable because  of  a  conviction  (before  the  date  of 
the  enactment  of  this  Act  [Nov.  29,  1990])  of  an  of- 
fense referred  to  in  paragraph  (15),  (16),  (17),  or  (18) 
of  section  241(a)  of  the  Immigration  and  Nationality 
Act  [8  U.S.C.  1251(a)],  as  in  effect  before  the  date  of 
the  enactment  of  this  Act,  shall  be  considered  to 
remain  so  deportable.  Except  as  otherwise  specifically 
provided  in  such  section  and  subsection  (d)  [set  out  as 
a  note  under  section  1161  of  this  title],  the  provisions 
of  such  section,  as  amended  by  this  section,  shall 
apply  to  all  aliens  described  in  subsection  (a)  thereof 
notwithstanding  that  (1)  any  such  alien  entered  the 
United  States  before  the  date  of  the  enactment  of  this 
Act,  or  (2)  the  facts,  by  reason  of  which  an  alien  is  de- 
scribed in  such  subsection,  occurred  before  the  date  of 
the  enactment  of  this  Act." 

Report  on  Criminal  Aliens 

Section  510  of  Pub.  L.  101-649,  as  amended  by  Pub. 
L.  102-232,  title  III.  §  306(a)(8),  (9),  Dec.  12,  1991,  105 
Stat.  1751,  provided  that: 

"(a)  In  General.— The  Attorney  General  shall 
submit  to  the  appropriate  Committees  of  the  Con- 
gress, by  not  later  than  December  1,  1991,  a  report 
that  describes  the  efforts  of  the  Immigration  and  Nat- 
uralization Service  to  identify,  apprehend,  detain,  and 
remove  from  the  United  States  aliens  who  have  been 
convicted  of  crimes  in  the  United  States. 


"(b)  Criminal  Alien  Census.— Such  report  shall  in- 
clude a  statement  of — 

"(1)  the  number  of  aliens  in  the  United  States  who 
have  been  convicted  of  a  criminal  offense  in  the 
United  States,  and,  of  such  number,  the  number  of 
such  aliens  who  are  not  lawfully  admitted  to  the 
United  States; 

"(2)  the  number  of  aliens  lawfully  admitted  to  the 
United  States  who  have  been  convicted  of  such  an 
offense  and,  based  on  such  conviction,  are  subject  to 
deportation  from  the  United  States; 

"(3)  the  number  of  aliens  in  the  United  States  who 
are  incarcerated  in  a  penal  institution  in  the  United 
States,  and,  of  such  number,  the  number  of  such 
aliens  who  are  not  lawfully  admitted  to  the  United 
States; 

"(4)(A)  the  number  of  aliens  whose  deportation 
hearings  have  been  conducted  pursuant  to  section 
242A(a)  of  the  Immigration  and  Nationality  Act  [8 
U.S.C.  1252a(a)],  and  (B)  the  percentage  that  such 
number  represents  of  the  total  niunber  of  deport- 
able aliens  with  respect  to  whom  a  hearing  under 
such  section  could  have  been  conducted  since  No- 
vember 18, 1988;  and 

"(5)  the  number  of  aliens  in  the  United  States  who 
have  reentered  the  United  States  after  having  been 
convicted  of  a  criminal  offense  in  the  United  States. 
Within  each  of  the  numbers  of  aliens  specified  under 
this  subsection  who  have  been  convicted  of  criminal 
offenses,  the  Attorney  General  shall  distinguish  be- 
tween criminal  offenses  that  are  aggravated  felonies 
(as  defined  in  section  101(a)(43)  of  the  Immigration 
and  Nationality  Act  [8  U.S.C.  1101(a)(43)],  as  amended 
by  this  Act)  and  other  criminal  offenses. 

"(c)  Criminal  Alien  Removal  Plan.— The  Attorney 
General  shall  include  in  the  report  a  plan  for  the 
prompt  removal  from  the  United  States  of  criminal 
aliens  who  are  subject  to  exclusion  or  deportation. 
Such  plan  shall  also  include  a  statement  of  additional 
funds  that  would  be  required  to  provide  for  the 
prompt  removal  from  the  United  States  of — 

"(1)(A)  aliens  who  are  not  lawfully  admitted  to  the 
United  States  and  who,  as  of  the  date  of  the  enact- 
ment of  this  Act  [Nov.  29,  1990],  have  committed 
any  criminal  offense  in  the  United  States,  and  (B) 
aliens  who  are  lawfully  admitted  to  the  United 
States  and  who,  as  of  such  date,  have  committed  a 
criminal  offense  in  the  United  States  the  commis- 
sion of  which  makes  the  alien  subject  to  deportation; 
and 

"(2)(A)  aliens  who  are  not  lawfully  admitted  to  the 

United  States  and  who,  in  the  futvire,  commit  a 

criminal  offense  in  the  United  States,  and  (B)  aliens 

who  are  lawfully  admitted  to  the  United  States  and 

who,  in  the  future,  commit  a  criminal  offense  in  the 

United  States  the  conunission  of  which  makes  the 

alien  subject  to  deportation. 

Such  plan  shall  also  include  a  method  for  identifying 

and  preventing  the  unlawful  reentry  of  aliens  who 

have  been  convicted  of  criminal  offenses  in  the  United 

States  and  removed  from  the  United  States." 

§  1252.  Apprehension  and  deportation  of  aliens 

(a)  Arrest  and  custody;  review  of  determination  by 
court;  aliens  committing  aggravated  felonies; 
report  to  Congressional  committees 

LSee  main  edition  for  text  of  (1)1 

(2)(A)  The  Attorney  General  shall  take  into 
custody  any  alien  convicted  of  an  aggravated 
felony  upon  release  of  the  alien  (regardless  of 
whether  or  not  such  release  is  on  parole,  super- 
vised release,  or  probation,  and  regardless  of 
the  possibility  of  rearrest  or  further  confine- 
ment in  respect  of  the  same  offense).  Notwith- 
standing paragraph  (1)  or  subsections  (c)  and 
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(d)  of  this  section  but  subject  to  subparagraph 
(B),  the  Attorney  General  shall  not  release 
such  felon  from  custody. 

(B)  The  Attorney  General  may  not  release 
from  custody  any  lawfully  admitted  alien  who 
has  been  convicted  of  an  aggravated  felony, 
either  before  or  after  a  determination  of  de- 
portability,  imless  the  alien  demonstrates  to 
the  satisfaction  of  the  Attorney  General  that 
such  alien  is  not  a  threat  to  the  commimity  and 
that  the  alien  is  likely  to  appear  before  any 
scheduled  hearings. 

ISee  main  edition  for  text  of  (3)1 

(b)  Proceedings  to  determine  deportability;  removal 
expenses 

A  special  inquiry  officer  shall  conduct  pro- 
ceedings under  this  section  to  determine  the  de- 
portability  of  any  alien,  and  shall  administer 
oaths,  present  and  receive  evidence,  interro- 
gate, examine,  and  cross-examine  the  alien  or 
witnesses,  and,  as  authorized  by  the  Attorney 
General,  shall  make  determinations,  including 
orders  of  deportation.  Determination  of  deport- 
ability in  any  case  shall  be  made  only  upon  a 
record  made  in  a  proceeding  before  a  special  in- 
quiry officer,  at  which  the  alien  shall  have  rea- 
sonable opportunity  to  be  present,  unless  by 
reason  of  the  alien's  mental  incompetency  it  is 
impracticable  for  him  to  be  present,  in  which 
case  the  Attorney  General  shall  prescribe  nec- 
essary and  proper  safeguards  for  the  rights  and 
privileges  of  such  alien.  If  any  alien  has  been 
given  a  reasonable  opportunity  to  be  present  at 
a  proceeding  under  this  section,  and  without 
reasonable  cause  fails  or  refuses  to  attend  or 
remain  in  attendance  at  such  proceeding,  the 
special  inquiry  officer  may  proceed  to  a  deter- 
mination in  like  manner  as  if  the  alien  were 
present.  In  any  case  or  class  of  cases  in  which 
the  Attorney  General  believes  that  such  proce- 
dure would  be  of  aid  in  making  a  determina- 
tion, he  may  require  specifically  or  by  regula- 
tion that  an  additional  immigration  officer 
shall  be  assigned  to  present  the  evidence  on 
behalf  of  the  United  States  and  in  such  case 
such  additional  immigration  officer  shall  have 
authority  to  present  evidence,  and  to  interro- 
gate, examine  and  cross-examine  the  alien  or 
other  witnesses  in  the  proceedings.  Nothing  in 
the  preceding  sentence  shall  be  construed  to  di- 
minish the  authority  conferred  upon  the  spe- 
cial inquiry  officer  conducting  such  proceed- 
ings. No  special  inquiry  officer  shall  conduct  a 
proceeding  in  any  case  under  this  section  in 
which  he  shall  have  participated  in  investiga- 
tive f imctions  or  in  which  he  shall  have  partici- 
pated (except  as  provided  in  this  subsection)  in 
prosecuting  functions.  Proceedings  before  a 
special  inquiry  officer  acting  under  the  provi- 
sions of  this  section  shall  be  in  accordance  with 
such  regulations,  not  inconsistent  with  this 
chapter,  as  the  Attorney  General  shall  pre- 
scribe. Such  regulations  shall  include  require- 
ments that  are  consistent  with  section  1252b  of 
this  title  and  that  provide  that— 

(1)  the  alien  shall  be  given  notice,  reasona- 
ble under  all  the  circumstances,  of  the  nature 
of  the  charges  against  him  and  of  the  time 
and  place  at  which  the  proceedings  will  be 
held. 


(2)  the  alien  shall  have  the  privilege  of 
being  represented  (at  no  expense  to  the  Gov- 
ernment) by  such  counsel,  authorized  to  prac- 
tice in  such  proceedings,  as  he  shall  choose, 

(3)  the  alien  shall  have  a  reasonable  oppor- 
tunity to  examine  the  evidence  against  him, 
to  present  evidence  on  his  own  behalf,  and  to 
cross-examine  witnesses  presented  by  the 
Government,  and 

(4)  no  decision  of  deportability  shall  be 
valid  unless  it  is  based  upon  reasonable,  sub- 
stantial, and  probative  evidence. 

The  procedure  so  prescribed  shall  be  the  sole 
and  exclusive  procedure  for  determining  the  de- 
portability  of  an  alien  under  this  section.  In 
any  case  in  which  an  alien  is  ordered  deported 
from  the  United  States  under  the  provisions  of 
this  chapter,  or  of  any  other  law  or  treaty,  the 
decision  of  the  Attorney  General  shall  be  final. 
In  the  discretion  of  the  Attorney  General,  and 
under  such  regulations  as  he  may  prescribe,  de- 
portation proceedings,  including  issuance  of  a 
warrant  of  arrest,  and  a  finding  of  deportability 
imder  this  section  need  not  be  required  in  the 
case  of  any  alien  who  admits  to  belonging  to  a 
class  of  aliens  who  are  deportable  under  section 
1251  of  this  title  if  such  alien  voluntarily  de- 
parts from  the  United  States  at  his  own  ex- 
pense, or  is  removed  at  Government  expense  as 
hereinafter  authorized,  imless  the  Attorney 
General  has  reason  to  believe  that  such  alien  is 
deportable  imder  paragraph  (2),  (3),  or  (4)  of 
section  1251(a)  of  this  title.  If  any  alien  who  is 
authorized  to  depart  voluntarily  under  the  pre- 
ceding sentence  is  financially  imable  to  depart 
at  his  own  expense  and  the  Attorney  General 
deems  his  removal  to  be  in  the  best  interest  of 
the  United  States,  the  expense  of  such  removal 
may  be  paid  from  the  appropriation  for  the  en- 
forcement of  this  chapter. 

iSee  main  edition  for  text  ofic)  and  (d)l 

(e)  Penalty  for  willful  failure  to  depart;  suspension  of 
sentence 

Any  alien  against  whom  a  final  order  of  de- 
portation is  outstanding  by  reason  of  being  a 
member  of  any  of  the  classes  described  in  para- 
graph (2),  (3)  or  (4)  of  section  1251(a)  of  this 
title,  who  shall  willfully  fail  or  refuse  to  depart 
from  the  United  States  within  a  period  of  six 
months  from  the  date  of  the  final  order  of  de- 
portation under  administrative  processes,  or,  if 
judicial  review  is  had,  then  from  the  date  of  the 
final  order  of  the  court,  or  shall  willfully  fail  or 
refuse  to  make  timely  application  in  good  faith 
for  travel  or  other  docimients  necessary  to  his 
departure,  or  who  shall  connive  or  conspire,  or 
take  any  other  action,  designed  to  prevent  or 
hamper  or  with  the  purpose  of  preventing  or 
hampering  his  departure  pursuant  to  such 
order  of  deportation,  or  who  shall  willfully  fail 
or  refuse  to  present  himself  for  deportation  at 
the  time  and  place  required  by  the  Attorney 
General  pursuant  to  such  order  of  deportation, 
shall  upon  conviction  be  guilty  of  a  felony,  and 
shall  be  imprisoned  not  more  than  ten  years: 
Provided,  That  this  subsection  shall  not  make 
it  illegal  for  any  alien  to  take  any  proper  steps 
for  the  purpose  of  securing  cancellation  of  or 
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exemption  from  such  order  of  deportation  or 
for  the  purpose  of  securing  his  release  from  in- 
carceration or  custody:  Provided  further.  That 
the  court  may  for  good  cause  suspend  the  sen- 
tence of  such  alien  and  order  his  release  under 
such  conditions  as  the  court  may  prescribe.  In 
determining  whether  good  cause  has  been 
shown  to  justify  releasing  the  alien,  the  court 
shall  take  into  accoimt  such  factors  as  (1)  the 
age,  health,  and  period  of  detention  of  the 
alien;  (2)  the  effect  of  the  alien's  release  upon 
the  national  security  and  public  peace  or 
safety;  (3)  the  likelihood  of  the  alien's  resuming 
or  following  a  course  of  conduct  which  made  or 
would  make  him  deportable;  (4)  the  character 
of  the  efforts  made  by  such  alien  himself  and 
by  representatives  of  the  country  or  countries 
to  which  his  deportation  is  directed  to  expedite 
the  alien's  departure  from  the  United  States; 
(5)  the  reason  for  the  inability  of  the  Govern- 
ment of  the  United  States  to  secure  passports, 
other  travel  documents,  or  deportation  facili- 
ties from  the  country  or  countries  to  which  the 
alien  has  been  ordered  deported;  and  (6)  the  eli- 
gibility of  the  alien  for  discretionary  relief 
imder  the  immigration  laws. 

iSee  main  edition  for  text  of  if)  and  (gr)] 
(h)  Service  of  prison  sentence  prior  to  deportation 

An  alien  sentenced  to  imprisonment  shall  not 
be  deported  imtil  such  imprisonment  has  been 
terminated  by  the  release  of  the  alien  from  con- 
finement. Parole,,*  supervised  release,  proba- 
tion, or  possibility  of  rearrest  or  further  con- 
finement in  respect  of  the  same  offense  shall 
not  be  a  ground  for  deferral  of  deportation. 

iSee  main  edition  for  text  o/(i)] 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  V,  §§  504(a),  545(e),  title  VI,  §  603(b)(2), 
104  Stat.  5049,  5066,  5085;  Dec.  12,  1991,  Pub.  L. 
102-232.  title  III,  §§  306(a)(4),  (c)(7),  307(m)(2), 
309(b)(9),  105  Stat.  1751. 1753, 1757,  1759.) 

References  in  Text 

Section  278a  of  title  40,  referred  to  in  subsec.  (c),  was 
repealed  by  Pub.  L.  100-678,  §  7.  Nov.  17,  1988,  102 
Stat.  4052. 

AliENDMENTS 

1991-Subsec.  (a)(2)(B).  Pub.  L.  102-232,  §  306(a)(4), 
amended  subpar.  (B)  generally.  Prior  to  amendment, 
subpar.  (B)  read  as  follows:  "The  Attorney  General 
shaU  release  from  custody  an  alien  who  is  lawfully  ad- 
mitted for  permanent  residence  on  bond  or  such  other 
conditions  as  the  Attorney  General  may  prescribe  if 
the  Attorney  General  determines  that  the  alien  is  not 
a  threat  to  the  community  and  that  the  alien  is  likely 
to  appear  before  any  scheduled  hearings." 

Subsec.  (b).  Pub.  L.  102-232,  §306(0(7),  amended 
eighth  sentence  generally,  substituting  "Such  regula- 
tions shaU  include  requirements  that  are  consistent 
with  section  1252b  of  this  title  and  that  provide  that— 
"  and  pars.  (1)  to  (4)  for  "Such  regulations  shall  in- 
clude requirements  consistent  with  section  1252b  of 
this  title." 

Subsec.  (e).  Pub.  L.  102-232,  §  307(m)(2),  substituted 
"paragraph  (2).  (3).  or  (4)"  for  "paragraphs  (4),  (5), 
(6).  (7).  (11).  (12).  (14).  (15).  (16).  (17).  (18).  or  (19)". 

Subsec.  (h).  Pub.  K  102-232.  §  309(b)(9).  inserted  a 
comma  after  "Parole". 


*  So  in  original. 


1990— Subsec.  (a)(2).  Pub.  L.  101-649.  §  504(a),  desig- 
nated existing  text  as  subpar.  (A),  substituted  "upon 
release  of  the  alien  (regardless  of  whether  or  not  such 
release  is  on  parole,  supervised  release,  or  probation, 
and  regardless  of  the  possibility  of  rearrest  or  further 
confinement  in  respect  of  the  same  offense)"  for 
"upon  completion  of  the  alien's  sentence  for  such  con- 
viction" and  "Notwithstanding  paragraph  (1)  or  sub- 
sections (c)  and  (d)  of  this  section  but  subject  to  sub- 
paragraph (B)"  for  "Notwithstanding  subsection  (a)  of 
this  section",  and  added  subpar.  (B). 

Subsec.  (b).  Pub.  L.  101-649.  §  603(b)(2)(A).  substitut- 
ed "(2).  (3).  or  (4)"  for  "(4).  (5),  (6),  (7).  (11),  (12),  (14), 
(15),  (16),  (17),  (18),  or  (19)", 

Pub.  L.  101-649.  §  545(e).  amended  eighth  sentence 
generaUy.  Prior  to  amendment,  eighth  sentence  read 
as  foUows:  "Such  regulations  shall  include  require- 
ments that— 

"(1)  the  aUen  shaU  be  given  notice,  reajsonable 
under  all  the  circumstances,  of  the  natiure  of  the 
charges  against  him  and  of  the  time  and  place  at 
which  the  proceedings  wiU  be  held; 

"(2)  the  alien  shall  have  the  privUege  of  being  rep- 
resented (at  no  expense  to  the  Government)  by  such 
counsel.  authori2sed  to  practice  in  such  proceedings, 
as  he  shall  choose; 

"(3)  the  aUen  shaU  have  a  reasonable  opportunity 
to  examine  the  evidence  against  him.  to  present  evi- 
dence in  his  own  behalf,  and  to  cross-examine  wit- 
nesses presented  by  the  Government;  and 

"(4)  no  decision  of  deportability  shall  be  valid 
unless  it  is  based  upon  reasonable,  substantial,  and 
probative  evidence." 

Subsec.  (e).  Pub.  L.  101-649.  §  603(b)(2)(B).  which  di- 
rected the  substitution  of  "paragraph  (2),  (3)  or  (4)" 
for  "paragraph  (4).  (5).  (6),  (7).  (11),  (12),  (14),  (15), 
(16).  (17).  (18).  or  (19)".  could  not  be  executed  because 
the  quoted  language  differed  from  the  text.  See  1991 
Amendment  note  above. 

Effective  Date  of  1991  Amendment 

Amendment  by  section  306(a)(4),  (c)(7)  of  Pub.  L. 
102-232  effective  as  if  included  in  the  enactment  of 
the  Immigration  Act  of  1990.  Pub.  L.  101-649.  see  sec- 
tion 310(1)  of  Pub.  L.  102-232.  set  out  as  a  note  under 
section  1101  of  this  title. 

Section  307(m)(2)  of  Pub.  L.  102-232  provided  that 
the  amendment  made  by  that  section  is  effective  as  if 
included  in  section  603(b)  of  the  Immigration  Act  of 

1990.  Pub.  L.  101-649. 

Effective  Date  of  1990  Amendment 

Section  504(c)  of  Pub.  L.  101-649  provided  that: 
"The  amendments  made  by  this  section  [amending 
this  section  and  section  1226  of  this  title]  shall  take 
effect  on  the  date  of  the  enactment  of  this  Act  [Nov. 
29. 19903." 

Amendment  by  section  545(e)  of  Pub.  L.  101-649  ef- 
fective on  a  date  specified  by  Attorney  General  in  cer- 
tification to  Congress  of  establishment  of  central  ad- 
dress fUe  system  (described  in  section  1252b(a)(4)  of 
this  title),  which  date  may  not  be  earlier  than  6 
months  after  date  of  such  certification,  see  section 
545(g)(1)  of  Pub.  L.  101-649,  set  out  as  a  note  under 
section  1252b  of  this  title. 

Amendment  by  section  603(b)(2)  of  Pub.  L.  101-649 
not  applicable  to  deportation  proceedings  for  which 
notice  has  been  provided  to  the  aUen  before  Mar.  1, 

1991.  see  section  602(d)  of  Pub.  L.  101-649.  set  out  as  a 
note  under  section  1161  of  this  title. 

Regulations  on  Motions  To  Reopen  and  To 
Reconsider  and  on  Administrative  Appeals 

Section  545(d)  of  Pub.  L.  101-649  provided  that: 
"Within  6  months  after  the  date  of  the  enactment  of 
this  Act  [Nov.  29.  1990].  the  Attorney  General  shall 
issue  regulations  with  respect  to— 
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"(1)  the  period  of  time  in  which  motions  to  reopen 
and  to  reconsider  may  be  offered  in  deportation  pro- 
ceedings, which  regulations  include  a  limitation  on 
the  number  of  such  motions  that  may  be  filed  and  a 
maximum  time  period  for  the  filing  of  such  motions; 
and 

"(2)  the  time  period  for  the  filing  of  administrative 
appeals  in  deportation  proceedings  and  for  the  filing 
of  appellate  and  reply  briefs,  which  regulations  in- 
clude a  limitation  on  the  number  of  administrative 
appeals  that  may  be  made,  a  maximimi  time  period 
for  the  filing  of  such  motions  and  briefs,  the  items 
to  be  included  in  the  notice  of  appeal,  and  the  con- 
solidation of  motions  to  reopen  or  to  reconsider  with 
the  appeal  of  the  order  of  deportation.*' 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1105a,  1182, 
1184,  1252a,  1252b,  1255a,  1282,  1330,  1357  of  this  title; 
title  18  section  4113;  title  22  sections  618,  2508;  title  28 
section  1821;  title  40  section  613. 

§  1252a.    Expedited   procedures   for   deportation   of 
aliens  convicted  of  committing  aggravated  felo- 


(a)  In  general 

The  Attorney  General  shall  provide  for  the 
availability  of  special  deportation  proceedings 
at  certain  Federal,  State,  and  local  correctional 
facilities  for  aliens  convicted  of  aggravated  felo- 
nies (as  defined  in  section  1101(a)(43)  of  this 
title).  Such  proceedings  shall  be  conducted  in 
conformity  with  section  1252  of  this  title 
(except  as  otherwise  provided  in  this  section), 
and  in  a  manner  which  eliminates  the  need  for 
additional  detention  at  any  processing  center  of 
the  Service  and  in  a  manner  which  assures  ex- 
peditious deportation,  where  warranted,  follow- 
ing the  end  of  the  alien's  incarceration  for  the 
imderlying  sentence. 

iSee  main  edition  for  text  ofib)  and  (c)] 

(d)  Expedited  proceedings 

iSee  main  edition  for  text  of  (1)1 

(2)  Nothing  in  this  section  shall  be  construed 
as  requiring  the  Attorney  General  to  effect  the 
deportation  of  any  alien  sentenced  to  actual  in- 
carceration, before  release  from  the  penitentia- 
ry or  correctional  institution  where  such  alien 
is  confined. 

ISee  main  edition  for  text  o/(e)] 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  V,  §  506(a),  104  Stat.  5050;  Dec.  12,  1991, 
Pub.  L.  102-232,  title  III,  §  309(b)(10),  105  Stat. 
1759.) 

Amendbcbnts 

1991— Subsec.  (a).  Pub.  L.  102-232  inserted  closing 
parenthesis  before  period  at  end  of  first  sentence. 

1990— Subsec.  (d)(2).  Pub.  L.  101-649  struclt  out 
before  period  at  end  **,  unless  the  chief  prosecutor  or 
the  judge  in  whose  jurisdiction  conviction  occurred 
submits  a  written  request  to  the  Attorney  General 
that  such  alien  be  so  deported''. 

Effective  Date  of  1990  Amendbosnt 

Section  506(b)  of  Pub.  L.  101-649  provided  that: 
'*The  amendment  made  by  subsection  (a)  [amending 
this  section]  shall  take  effect  on  the  date  of  the  enact- 
ment of  this  Act  [Nov.  29. 1990]." 


§  1252b.  Deportation  procedures 

(a)  Notices 

(1)  Order  to  show  cause 

In  deportation  proceedings  under  section 
1252  of  this  title,  written  notice  (in  this  sec- 
tion referred  to  as  an  "order  to  show  cause") 
shall  be  given  in  person  to  the  alien  (or,  if 
personal  service  is  not  pi'acticable,  such  notice 
shall  be  given  by  certified  mail  to  the  alien  or 
to  the  alien's  counsel  of  record,  if  any)  speci- 
fying the  following: 

(A)  The  nature  of  the  proceedings  against 
the  alien. 

(B)  The  legal  authority  imder  which  the 
proceedings  are  conducted. 

(C)  The  acts  or  conduct  alleged  to  be  in 
violation  of  law. 

(D)  The  charges  against  the  alien  and  the 
statutory  provisions  alleged  to  have  been 
violated. 

(E)  The  alien  may  be  represented  by 
counsel  and  the  alien  will  be  provided  a  list 
of  counsel  prepared  under  subsection  (b)(2) 
of  this  section. 

(F)(i)  The  requirement  that  the  alien 
must  immediately  provide  (or  have  provid- 
ed) the  Attorney  General  with  a  written 
record  of  an  address  and  telephone  number 
(if  any)  at  which  the  alien  may  be  contacted 
respecting  proceedings  under  section  1252 
of  this  title. 

(ii)  The  requirement  that  the  alien  must 
provide  the  Attorney  General  immediately 
with  a  written  record  of  any  change  of  the 
alien's  address  or  telephone  number. 

(iii)  The  consequences  under  subsection 
(c)(2)  of  this  section  of  failure  to  provide 
address  and  telephone  information  pursu- 
ant to  this  subparagraph. 

(2)  Notice  of  time  and  place  of  proceedings 

In  deportation  proceedings  imder  section 
1252  of  this  title— 

(A)  written  notice  shall  be  given  in  person 
to  the  alien  (or,  if  personal  service  is  not 
practicable,  written  notice  shall  be  given  by 
certified  mail  to  the  alien  or  to  the  alien's 
counsel  of  record,  if  any),  in  the  order  to 
show  cause  or  otherwise,  of — 

(i)  the  time  and  place  at  which  the  pro- 
ceedings will  be  held,  and 

(ii)  the  consequences  under  subsection 
(c)  of  this  section  of  the  failure,  except 
imder  exceptional  circumstances,  to 
appear  at  such  proceedings;  and 

(B)  in  the  case  of  any  change  or  postpone- 
ment in  the  time  and  place  of  such  proceed- 
ings, written  notice  shall  be  given  in  person 
to  the  alien  (or,  if  personal  service  is  not 
practicable,  written  notice  shall  be  given  by 
certified  mail  to  the  alien  or  to  the  alien's 
counsel  of  record,  if  any)  of— 

(i)  the  new  time  or  place  of  the  proceed- 
ings, and 

(ii)  the  consequences  imder  subsection 
(c)  of  this  section  of  failing,  except  imder 
exceptional  circumstances,  to  attend  such 
proceedings. 
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In  the  case  of  an  alien  not  in  detention,  a 
written  notice  shall  not  be  required  under 
this  paragraph  if  the  alien  has  failed  to  pro- 
vide the  address  required  under  subsection 
(a)(1)(F)  of  this  section. 

(3)  Form  of  information 

Each  or4er  to  show  cause  or  other  notice 
under  this  subsection— 

(A)  shall  be  in  English  and  Spanish,  and 

(B)  shall  specify  that  the  alien  may  be 
represented  by  an  attorney  in  deportation 
proceedings  under  section  1252  of  this  title 
and  will  be  provided,  in  accordance  with 
subsection  (b)(1)  of  this  section,  a  period  of 
time  in  order  to  obtain  counsel  and  a  cur- 
rent list  described  in  subsection  (b)(2)  of 
this  section. 

(4)  Central  address  files 

The  Attorney  General  shall  create  a  system 
to  record  and  preserve  on  a  timely  basis  no- 
tices of  addresses  and  telephone  numbers 
(and  changes)  provided  under  paragraph 
(1)(P). 

(b)  Securing  of  counsel 

(1)  In  general 

In  order  that  an  alien  be  permitted  the  op- 
portimity  to  secure  counsel  before  the  first 
hearing  date  in  proceedings  under  section 
1252  of  this  title,  the  hearing  date  shall  not 
be  scheduled  earlier  than  14  days  after  the 
service  of  the  order  to  show  cause,  unless  the 
alien  requests  in  writing  an  earlier  hearing 
date. 

(2)  Current  lists  of  counsel 

The  Attorney  General  shall  provide  for  lists 
(updated  not  less  often  than  quarterly)  of 
persons  who  have  indicated  their  availability 
to  represent  pro  bono  aliens  in  proceedings 
under  section  1252  of  this  title.  Such  lists 
shall  be  provided  under  subsection  (a)(1)(E) 
of  this  section  and  otherwise  made  generally 
available. 

(c)  Consequences  of  failure  to  appear 

(1)  In  general 

Any  alien  who,  after  written  notice  required 
under  subsection  (a)(2)  of  this  section  has 
been  provided  to  the  alien  or  the  alien's  coim- 
sel  of  record,  does  not  attend  a  proceeding 
under  section  1252  of  this  title,  shall  be  or- 
dered deported  imder  section  1252(b)(1)  of 
this  title  in  absentia  if  the  Service  establishes 
by  clear,  imequivocal,  and  convincing  evi- 
dence that,^  the  written  notice  was  so  provid- 
ed and  that  the  alien  is  deportable.  The  writ- 
ten notice  by  the  Attorney  General  shall  be 
considered  sufficient  for  purposes  of  this 
paragraph  if  provided  at  the  most  recent  ad- 
dress provided  under  subsection  (a)(l)(P)  of 
this  section. 

(2)  No  notice  if  failure  to  provide  address  informa- 

tion 
No  written  notice  shall  be  required  under 
paragraph  (1)  if  the  alien  has  failed  to  pro- 
vide the  address  required  under  subsection 
(a)(l)(P)  of  this  section. 


^  So  in  original.  The  comma  probably  should  not  appear. 


(3)  Rescission  of  order 

Such  an  order  may  be  rescinded  only— 

(A)  upon  a  motion  to  reopen  filed  within 
180  days  after  the  date  of  the  order  of  de- 
portation if  the  alien  demonstrates  that  the 
failure  to  appear  was  because  of  exceptional 
circumstances  (as  defined  in  subsection 
(f)(2)  of  this  section),  or 

(B)  upon  a  motion  to  reopen  filed  at  any 
time  if  the  alien  demonstrates  that  the 
alien  did  not  receive  notice  in  accordance 
with  subsection  (a)(2)  of  this  section  or  the 
alien  demonstrates  that  the  alien  was  in 
Federal  or  State  custody  and  did  not  appear 
through  no  fault  of  the  alien. 

The  filing  of  the  motion  to  reopen  described 
in  subparagraph  (A)  or  (B)  shaU  stay  the  de- 
portation of  the  alien  pending  disposition  of 
the  motion. 

(4)  Effect  on  judicial  review 

Any  petition  for  review  under  section  1105a 
of  this  title  of  an  order  entered  in  absentia 
under  this  subsection  shall,  notwithstanding 
such  section,  be  filed  not  later  than  60  days 
(or  30  days  in  the  case  of  an  alien  convicted  of 
an  aggravated  felony)  after  the  date  of  the 
final  order  of  deportation  and  shall  (except  in 
cases  described  in  section  1105a(a)(5)  of  this 
title)  be  confined  to  the  issues  of  the  validity 
of  the  notice  provided  to  the  alien,  to  the  rea- 
sons for  the  alien's  not  attending  the  proceed- 
ing, and  to  whether  or  not  clear,  convincing, 
and  unequivocal  evidence  of  deportability  has 
been  established. 

(d)  Treatment  of  frivolous  behavior 

The  Attorney  General  shall,  by  regulation— 

(1)  define  in  a  proceeding  before  a  special 
inquiry  officer  or  before  an  appellate  admin- 
istrative body  under  this  subchapter,  frivo- 
lous behavior  for  which  attorneys  may  be 
sanctioned, 

(2)  specify  the  circumstances  under  which 
an  administrative  appeal  of  a  decision  or 
ruling  will  be  considered  frivolous  and  will  be 
summarily  dismissed,  and 

(3)  impose  appropriate  sanctions  (which 
may  include  suspension  and  disbarment)  in 
the  case  of  frivolous  behavior. 

Nothing  in  this  subsection  shall  be  construed  as 
limiting  the  authority  of  the  Attorney  General 
to  take  actions  with  respect  to  inappropriate 
behavior. 

(e)  Limitation  on  discretionary  relief  for  failure  to 
appear 

(1)  At  deportation  proceedings 

Any  alien  against  whom  a  final  order  of  de- 
portation is  entered  in  absentia  under  this 
section  and  who,  at  the  time  of  the  notice  de- 
scribed in  subsection  (a)(2)  of  this  section, 
was  provided  oral  notice,  either  in  the  alien's 
native  language  or  in  another  language  the 
alien  understands,  of  the  time  and  place  of 
the  proceedings  and  of  the  consequences 
xmder  this  paragraph  of  failing,  other  than 
because  of  exceptional  circumstances  (as  de- 
fined in  subsection  (f)(2)  of  this  section)  to 
attend  a  proceeding  imder  section  1252  of  this 
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title,  shall  not  be  eligible  for  relief  described 
in  paragraph  (5)  for  a  period  of  5  years  after 
the  date  of  the  entry  of  the  final  order  of  de- 
portation. 

(2)  Voluntary  departure 

(A)  In  general 

Subject  to  subparagraph  (B),  any  alien  al- 
lowed to  depart  voluntarily  under  section 
1254(e)(1)  of  this  title  or  who  has  agreed  to 
depart  voluntarily  at  his  own  expense  under 
section  1252(b)(1)  of  this  title  who  remains 
in  the  United  States  after  the  scheduled 
date  of  departure,  other  than  because  of  ex- 
ceptional circumstances,  shall  not  be  eligi- 
ble for  relief  described  in  paragraph  (5)  for 
a  period  of  5  years  after  the  scheduled  date 
of  departure  or  the  date  of  unlawful  re- 
entry, respectively. 

(B)  Written  and  oral  notice  required 

Subparagraph  (A)  shall  not  apply  to  an 
alien  allowed  to  depart  voluntarily  unless, 
before  such  departure,  the  Attorney  Gener- 
al has  provided  written  notice  to  the  alien 
in  English  and  Spanish  and  oral  notice 
either  in  the  alien's  native  language  or  in 
another  language  the  alien  understands  of 
the  consequences  under  subparagraph  (A) 
of  the  alien's  remaining  in  the  United 
States  after  the  scheduled  date  of  depar- 
ture, other  than  because  of  exceptional  cir- 
cumstances. 

(3)  Failure  to  appear  under  deportation  order 

(A)  In  general 

Subject  to  subparagraph  (B),  any  alien 
against  whom  a  final  order  of  deportation  is 
entered  under  this  section  and  who  fails, 
other  than  because  of  exceptional  circum- 
stances, to  appear  for  deportation  at  the 
time  and  place  ordered  shall  not  be  eligible 
for  relief  described  in  paragraph  (5)  for  a 
period  of  5  years  after  the  date  the  alien 
was  required  to  appear  for  deportation. 

(B)  Written  and  oral  notice  required 

Subparagraph  (A)  shall  not  apply  to  an 
alien  against  whom  a  deportation  order  is 
entered  unless  the  Attorney  General  has 
provided,  orally  in  the  alien's  native  lan- 
guage or  in  another  language  the  alien  un- 
derstands and  in  the  final  order  of  deporta- 
tion under  this  section  of  the  consequences 
under  subparagraph  (A)  of  the  alien's  fail- 
ure, other  than  because  of  exceptional  cir- 
cumstances, to  appear  for  deportation  at 
the  time  and  place  ordered. 

(4)  Failure  to  appear  for  asylum  hearing 

(A)  In  general 

Subject  to  subparagraph  (B),  any  alien— 

(i)  whose  period  of  authorized  stay  (if 
any)  has  expired  through  the  passage  of 
time, 

(ii)  who  has  filed  an  application  for 
asylum,  and 

(iii)  who  fails,  other  than  because  of  ex- 
ceptional circumstances,  to  appear  at  the 
time  and  place  specified  for  the  asylum 
hearing, 


shall  not  be  eligible  for  relief  described  in 
paragraph  (5)  for  a  period  of  5  years  after 
the  date  of  the  asylum  hearing. 

(B)  Written  and  oral  notice  required 

Subparagraph  (A)  shall  not  apply  in  the 
case  of  an  alien  with  respect  to  a  failure  to 
be  present  at  a  hearing  unless— 

(i)  written  notice  in  English  and  Span- 
ish, and  oral  notice  either  in  the  alien's 
native  language  or  in  another  language 
the  alien  imderstands,  was  provided  to  the 
alien  of  the  time  and  place  at  which  the 
asylum  hearing  will  be  held,  and  in  the 
case  of  any  change  or  postponement  in 
such  time  or  place,  written  notice  in  Eng- 
lish and  Spanish,  and  oral  notice  either  in 
the  alien's  native  language  or  in  another 
language  the  alien  understands,  was  pro- 
vided to  the  alien  of  the  new  time  or  place 
of  the  hearing;  and 

(ii)  notices  under  clause  (i)  specified  the 
consequences  under  subparagraph  (A)  of 
failing,  other  than  because  of  exceptional 
circumstances,  to  attend  such  hearing. 

(5)  Relief  covered 

The  relief  described  in  this  paragraph  is— 

(A)  voluntary  departure  under  section 
1252(b)(1)  of  this  title, 

(B)  suspension  of  deportation  or  volun- 
tary departure  under  section  1254  of  this 
title,  and 

(C)  adjustment  or  change  of  status  under 
section  1255,  1258,  or  1259  of  this  title, 

(f)  Definitions 

In  this  section: 

(1)  The  term  "certified  mail"  means  certi- 
fied mail,  return  receipt  requested. 

(2)  The  term  "exceptional  circumstances" 
refers  to  exceptional  circumstances  (such  as 
serious  illness  of  the  alien  or  death  of  an  im- 
mediate relative  of  the  alien,  but  not  includ- 
ing less  compelling  circumstances)  beyond  the 
control  of  the  alien, 

(June  27,  1952,  ch.  477,  title  II,  ch.  5,  §  242B,  as 
added  Nov.  29,  1990,  Pub.  L.  101-649,  title  V, 
§  545(a),  104  Stat.  5061,  and  amended  Dec.  12, 
1991,  Pub.  L.  102-232,  title  III,  §  306(c)(6),  105 
Stat.  1753.) 

Amendments 

1991— Subsec.  (a)(1)(E).  Pub.  L.  102-232. 
§  306(c)(6)(A),  struck  out  *',  upon  request,"  after  "rep- 
resented by  counsel  and". 

Subsec.  (a)(2).  Pub.  L.  102-232,  §  306(c)(6)(C),  insert- 
ed at  end  "In  the  case  of  an  alien  not  in  detention,  a 
written  notice  shall  not  be  required  under  this  para- 
graph if  the  alien  has  failed  to  provide  the  address  re- 
quired under  subsection  (a)(1)(F)  of  this  section." 

Subsec.  (a)(2)(A)(ii).  Pub.  L,  102-232,  §  306(c)(6)(B), 
inserted  ",  except  xinder  exceptional  circumstances," 
after  "failure". 

Subsec.  (b)(1).  Pub.  L.  102-232,  §  306(c)(6)(D),  insert- 
ed before  period  at  end  ",  unless  the  alien  requests  in 
writing  an  earlier  hearing  date". 

Subsec.  (b)(2).  Pub.  L.  102-232,  §  306(c)(6)(E).  insert- 
ed "pro  bono"  after  "to  represent"  and  inserted  at  end 
"Such  lists  shall  be  provided  under  subsection 
(a)(1)(E)  of  this  section  and  otherwise  made  generally 
available." 
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Subsec.  (c)(1).  Pub,  L.  102-232.  §  306(c)(6)(P)(i),  Ciih 
struck  out  "except  as  provided  in  paragraph  (2),"  after 
'counsel  of  record/*  and  after  "convincing  evidence 
that,"  and  inserted  at  end  "The  written  notice  by  the 
Attorney  Greneral  shall  be  considered  sufficient  for 
purposes  of  this  paragraph  if  provided  at  the  most 
recent  address  provided  under  subsection  (a)(1)(F)  of 
this  section." 

Subsec.  (e)(2).  Pub.  L.  102-232,  §  306(c)(a)(F)(m). 
struck  out  at  end  "Such  written  notice  shall  be  consid- 
ered sufficient  if  provided  at  the  most  recent  address 
provided  under  such  subsection." 

Subsec.  (c)(4).  Pub.  L.  102-232,  §  306(c)(6)(G),  insert- 
ed "(or  30  days  in  the  case  of  an  alien  convicted  of  an 
aggravated  felony)"  after  "60  days". 

Subsec.  (d).  Pub.  L.  102-232,  §  306(c)(6)(H),  substitut- 
ed "the  Attorney  General"  for  "the  Board"  in  last  sen- 
tencc- 

Subsec.  (e)(4)(B).  Pub.  L.  102-232,  |  303(c)(6)(I),  in- 
serted "a"  after  "with  respect  to". 

Subsec.  (e)(5).  Pub.  L.  102-232,  §  306(c)(6)(J),  redes- 
ignated subpars.  (B)  to  (D)  as  (A)  to  (C).  respectively, 
and  struck  out  former  subpar.  (A)  which  read  as  fol 
lows:  "relief  under  section  1182(c>  of  this  title,". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990, 
Pub.  L.  101-649.  see  section  310(1)  of  Pub,  L.  102-232, 
set  out  as  a  note  under  section  1101  of  this  title. 

Effective  Date 

Section  545(g)  of  Pub.  L.  101-649  provided  that: 
"(1)  Notice-related  frovisions.™ 

"(A)  Subsections  (a),  (b),  (c),  and  (e)(l}  of  section 
242B  of  the  Immigration  and  Nationality  Act  [8 
U,S.C.  1252b(a),  (b),  (c)  and  (e)(1)]  (as  inserted  by 
the  amendment  made  by  subsection  (a)),  and  the 
amendment  made  by  subsection  (e)  [amending  sec- 
tion 1252  of  this  title],  shall  be  effective  on  a  date 
specified  by  the  Attorney  General  in  the  certifica- 
tion described  in  subparagraph  (B).  which  date  may 
not  be  earlier  than  6  months  after  the  date  of  such 
certification. 

"(B)  The  Attorney  General  shall  certify  to  the 
Congress  when  the  central  address  file  system  (de- 
scribed in  section  242B(a)(4)  of  the  Immigration  and 
Nationality  Act)  has  been  established. 

"(C)  The  Comptroller  General  shall  submit  to 
Congress,  within  3  months  after  the  date  of  the  At- 
torney General*s  certification  under  subparagraph 
(B),  a  report  on  the  adequacy  of  such  system. 
"(2)  Certain  limits  on  discretionary  relief;  sanc- 
tions FOR  FRIVOLOUS  BEHAViOR.—Subsectlons  (d),  (e)(2), 
and  (e)(3)  of  section  242B  of  the  Immigration  and  Na.- 
tionality  Act  (as  inserted  by  the  amendment  made  by 
subsection  (a))  shall  be  effective  on  the  date  of  the  en- 
actment of  this  Act  [Nov.  29, 19903. 

"(3)  Limits  on  discretionary  relief  for  failure  to 
APPEAR  in  asylum  HEARiNG.-^ubsection  (e)(4)  of  sec- 
tion 242B  of  the  Immigration  and  Nationality  Act  (as 
inserted  by  the  amendment  made  by  subsection  (a)) 
shall  be  effective  on  February  1, 1991. 

"(4)  Consolidation  of  relief  in  judicial  review.— 
The  amendments  made  by  subsection  (b)  [amending 
section  1105a  of  this  title]  shall  apply  to  final  orders 
of  deportation  entered  on  or  after  January  1, 1991." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1252  of  this 
title. 

§  1253.  Countries  to  which  aliens  shall  be  deported 

iSee  main  edition  for  text  o/(a)  to  (g)3 
(h)  Withholding  of  deportation  or  return 

(1)  The  Attorney  General  shall  not  deport  or 
return  any  alien  (other  than  an  alien  described 


in  section  1251(a)(4)(D)  of  this  title)  to  a  coun- 
try if  the  Attorney  General  determines  that 
such  alien's  life  or  freedom  would  be  threat- 
ened in  such  country  on  accoimt  of  race,  reli- 
gion, nationality,  membership  in  a  particular 
social  group,  or  political  opinion. 

(2)  Paragraph  (1)  shall  not  apply  to  any  alien 
if  the  Attorney  General  determines  that— 

iSee  main  edition  for  text  of  (A)  to  (D)] 

For  purposes  of  subparagraph  (B),  an  alien  who 
has  been  convicted  of  an  aggravated  felony 
shall  be  considered  to  have  committed  a  par- 
ticularly serious  crime. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  V,  §  515(a)(2),  title  VI,  §  603(bK3),  104  Stat. 
5053,  5085.) 

Amendments 

1990-Subsec.  (h)(1).  Pub.  L.  101-649,  §  603(b)(3). 
substituted  "1251(a)(4)(D)"  for  "1251(a)(i9)". 

Subsec.  (h)(2).  Pub.  L.  101-649.  §  515(a)(2),  inserted 
sentence  at  end  relating  to  aliens  who  have  been  cod- 
vieted  of  aggravated  felonies. 

Effective  Date  of  1990  Amestdment 

Amendment  by  section  515(a)(2)  of  Pub.  L.  101-649 
applicable  to  convictions  entered  before,  on.  or  after 
Nov.  29,  1990,  and  to  applications  for  withholding  of 
deportation  made  on  or  after  such  date,  see  section 
515(b)(2)  of  Pub.  L.  101-649,  as  amended,  set  out  a^  a 
note  under  section  1158  of  this  title. 

Amendment  by  section  603(b)(3)  of  Pub.  L.  i01~649 
not  applicable  to  deportation  proceedings  for  which 
notice  has  been  provided  to  the  alien  before  Mar.  1. 
1S91,  see  section  602(d)  of  Pub.  L.  101-649,  set  out  as  a 
note  under  section  1161  of  this  title. 

Section  Refouied  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1184,  1226, 
1254a,  1330,  1427  of  this  title:  title  7  section  2015;  title 
22  sections  613,  2508;  title  42  section  1436a. 

§  1254.  Suspension  of  deportation 

(a)  A4jugtment  of  status  for  permanent  residence; 
contents 

As  hereinafter  prescribed  in  this  section,  the 
Attorney  General  may,  in  his  discretion,  sus 
pend  deportation  and  adjust  the  status  to  that 
of  an  alien  lawfully  admitted  for  permanent 
residence,  in  the  case  of  an  alien  (other  than  an 
alien  described  in  section  125i(a)(4)(D)  of  this 
title)  who  applies  to  the  Attorney  General  for 
suspension  of  deportation  and— 

ISee  main  edition  for  text  of  (1)1 

(2)  is  deportable  under  paragraph  (2).  (3), 
or  (4)  of  section  i251(a)  of  this  title;  has  been 
physically  present  in  the  United  States  for  a 
continuous  period  of  not  less  than  ten  years 
immediately  following  the  commission  of  an 
act.  or  the  assumption  of  a  status,  constitut- 
ing a  ground  for  deportation,  and  proves  that 
during  all  of  such  period  he  has  been  and  is  a 
person  of  good  moral  character;  and  is  a 
person  whose  deportation  would,  in  the  opin- 
ion of  the  Attorney  General,  result  iix  excep- 
tional and  extremely  unusual  hardship  to  the 
alien  or  to  his  spouse  parent,  or  child  who  If 
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a  citizen  of  the  United  States  or  an  alien  law- 
fully admitted  for  permanent  residence. 

LSee  main  edition  for  text  ofib)  and  (c)3 

(d)  Record  of  cancellation  of  deportation 

Upon  the  cancellation  of  deportation  in  the 
case  of  any  alien  imder  this  section,  the  Attor- 
ney General  shall  record  the  alien's  lawful  ad- 
mission for  permanent  residence  as  of  the  date 
the  cancellation  of  deportation  of  such  alien  is 
made. 

(e)  Voluntary  departure 

(1)  Except  as  provided  in  paragraph  (2),  the 
Attorney  General  may,  in  his  discretion,  permit 
any  alien  under  deportation  proceedings,  other 
than  an  alien  within  the  provisions  of  para- 
graph (2),  (3),  or  (4)  of  section  1251(a)  of  this 
title  (and  also  any  alien  within  the  purview  of 
such  paragraphs  if  he  is  also  within  the  provi- 
sions of  paragraph  (2)  of  subsection  (a)  of  this 
section),  to  depart  volimtarily  from  the  United 
States  at  his  own  expense  in  lieu  of  deportation 
if  such  alien  shall  establish  to  the  satisfaction 
of  the  Attorney  General  that  he  is,  and  has 
been,  a  person  of  good  moral  character  for  at 
least  five  years  immediately  preceding  his  ap- 
plication for  voluntary  departure  under  this 
subsection. 

iSee  main  edition  for  text  ofiZ);  (/)] 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  I,  §  162(e)(2),  title  VI,  §  603(b)(3),  (4),  104 
Stat.  5011,  5085;  Dec.  12,  1991,  Pub.  L.  102-232, 
title  III.  §  307(m)(l),  105  Stat.  1757.) 

Amendicents 

1991— Subsec.  (e)(1).  Pub.  L.  102-232  made  technical 
correction  to  directory  language  of  Pub.  L.  101-649, 
§  603(b)(4)(B).  See  1990  Amendment  note  below. 

1990— Subsec.  (a).  Pub.  L.  101-649.  §  603(b)(3).  substi- 
tuted "1251(a)(4)(D)  of  this  title"  for  "1251(a)(19)  of 
this  title". 

Subsec.  (a)(2).  Pub.  L.  101-649,  §  603(b)(4)(A).  substi- 
tuted "paragraph  (2).  (3).  or  (4)"  for  "paragraph  (4). 
(5).  (6).  (7).  (11).  (12).  (14).  (15).  (16).  (17).  or  (18)". 

Subsec.  (d).  Pub.  L.  101-649.  §  162(e)(2).  struck  out 
before  period  at  end  ".  and  unless  the  alien  is  an  im- 
mediate relative  within  the  meaning  of  section  1151(b) 
of  this  title,  the  Secretary  of  State  shall  reduce  by  one 
the  number  of  immigrant  visas  authorized  to  be  issued 
under  section  1151(a)  or  1152(a)  of  this  title  for  the 
fiscal  year  then  current". 

Subsec.  (e)(1).  Pub.  L.  101-649.  §  603(b)(4)(B).  as 
amended  by  Pub.  L.  102-232.  substituted  "(2).  (3).  or 
(4)"  for  "(4).  (5).  (6).  (7).  (11).  (12).  (14).  (16).  (16).  (17). 
(18).  or  (19)". 

Effective  Date  of  1991  Amendment 

Section  307(m)  of  Pub.  L.  102-232  provided  that  the 
amendment  made  by  that  section  is  effective  as  if  in- 
cluded in  section  603(b)  of  the  Immigration  Act  of 
1990.  Pub.  L.  101-649. 

Effective  Date  of  1990  Amendment 

Amendment  by  section  162(e)(2)  of  Pub.  L.  101-649 
effective  Oct.  1.  1991.  and  applicable  beginning  with 
fiscal  year  1992.  see  section  161(a)  of  Pub.  L.  101-649. 
set  out  as  a  note  imder  section  1101  of  this  title. 

Amendment  by  section  603(b)(3)  and  (4)  of  Pub.  L. 
101-649  not  applicable  to  deportation  proceedings  for 
which  notice  has  been  provided  to  the  alien  before 
Mar.  1.  1991.  see  section  602(d)  of  Pub.  L.  101-649.  set 
out  as  a  note  under  section  1161  of  this  title. 


Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1151.  1252b. 
1254a.  1256  of  this  title;  title  18  section  4113. 

§  1254a.  Temporary  protected  status 

(a)  Granting  of  status 

(1)  In  general 

In  the  case  of  an  alien  who  is  a  national  of  a 
foreign  state  designated  under  subsection  (b) 
of  this  section  (or  in  the  case  of  an  alien 
having  no  nationality,  is  a  person  who  last  ha- 
bitually resided  in  such  designated  state)  and 
who  meets  the  requirements  of  subsection  (c) 
of  this  section,  the  Attorney  General,  in  ac- 
cordance with  this  section— 

(A)  may  grant  the  alien  temporary  pro- 
tected status  in  the  United  States  and  shall 
not  deport  the  alien  from  the  United  States 
during  the  period  in  which  such  status  is  in 
effect,  and 

(B)  shall  authorize  the  alien  to  engage  in 
employment  in  the  United  States  and  pro- 
vide the  alien  with  an  "employment  author- 
ized" endorsement  or  other  appropriate 
work  permit. 

(2)  Duration  of  work  authorization 

Work  authorization  provided  under  this  sec- 
tion shall  be  effective  throughout  the  period 
the  alien  is  in  temporary  protected  status 
under  this  section. 

(3)  Notice 

(A)  Upon  the  granting  of  temporary  pro- 
tected status  under  this  section,  the  Attorney 
General  shall  provide  the  alien  with  informa- 
tion concerning  such  status  under  this  sec- 
tion. 

(B)  If,  at  the  time  of  initiation  of  a  deporta- 
tion proceeding  against  an  alien,  the  foreign 
state  (of  which  the  alien  is  a  national)  is  des- 
ignated under  subsection  (b)  of  this  section, 
the  Attorney  General  shall  promptly  notify 
the  alien  of  the  temporary  protected  status 
that  may  be  available  under  this  section. 

(C)  If,  at  the  time  of  designation  of  a  for- 
eign state  under  subsection  (b)  of  this  section, 
an  alien  (who  is  a  national  of  such  state)  is  in 
a  deportation  proceeding  under  this  subchap- 
ter, the  Attorney  General  shall  promptly 
notify  the  alien  of  the  temporary  protected 
status  that  may  be  available  under  this  sec- 
tion. 

(D)  Notices  imder  this  paragraph  shall  be 
provided  in  a  form  and  language  that  the 
alien  can  understand. 

(4)  Temporary  treatment  for  eligible  aliens 

(A)  In  the  case  of  an  alien  who  can  estab- 
lish a  prima  facie  case  of  eligibility  for  bene- 
fits imder  paragraph  (1),  but  for  the  fact  that 
the  period  of  registration  under  subsection 
(c)(l)(A)(iv)  of  this  section  has  not  begun, 
until  the  alien  has  had  a  reasonable  opportu- 
nity to  register  during  the  first  30  days  of 
such  period,  the  Attorney  General  shall  pro- 
vide for  the  benefits  of  paragraph  (1). 

(B)  In  the  case  of  an  alien  who  establishes  a 
prima  facie  case  of  eligibility  for  benefits 
under  paragraph  (1),  until  a  final  determina- 
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tion  with  respect  to  the  alien's  eligibility  for 
such  benefits  under  paragraph  (1)  has  been 
made,  the  alien  shall  be  provided  such  bene- 
fits. 

(5)  Clarification 

Nothing  in  this  section  shall  be  construed 
as  authorizing  the  Attorney  General  to  deny 
temporary  protected  status  to  an  alien  based 
on  the  alien's  immigration  status  or  to  re- 
quire any  alien,  as  a  condition  of  being  grant- 
ed such  status,  either  to  relinquish  nonimmi- 
grant or  other  status  the  alien  may  have  or  to 
execute  any  waiver  of  other  rights  under  this 
chapter.  The  granting  of  temporary  protected 
status  under  this  section  shall  not  be  consid- 
ered to  be  inconsistent  with  the  granting  of 
nonimmigrant  status  imder  this  chapter. 

(b)  Designations 

(1)  In  general 

The  Attorney  General,  after  consultation 
with  appropriate  agencies  of  the  Govern- 
ment, may  designate  any  foreign  state  (or  any 
part  of  such  foreign  state)  under  this  subsec- 
tion only  if — 

(A)  the  Attorney  General  finds  that  there 
is  an  ongoing  armed  conflict  within  the 
state  and,  due  to  such  conflict,  requiring 
the  return  of  aliens  who  are  nationals  of 
that  state  to  that  state  (or  to  the  part  of 
the  state)  would  pose  a  serious  threat  to 
their  personal  safety; 

(B)  the  Attorney  General  finds  that— 

(i)  there  has  been  an  earthquake,  flood, 
drought,  epidemic,  or  other  environmen- 
tal disaster  in  the  state  resulting  in  a  sub- 
stantial, but  temporary,  disruption  of 
living  conditions  in  the  area  affected, 

(ii)  the  foreign  state  is  unable,  tempo- 
rarily, to  handle  adequately  the  return  to 
the  state  of  aliens  who  are  nationals  of 
the  state,  and 

(iii)  the  foreign  state  officially  has  re- 
quested designation  under  this  subpara- 
graph; or 

(C)  the  Attorney  General  finds  that  there 
exist  extraordinary  and  temporary  condi- 
tions in  the  foreign  state  that  prevent 
aliens  who  are  nationals  of  the  state  from 
returning  to  the  state  in  safety,  unless  the 
Attorney  General  finds  that  permitting  the 
aliens  to  remain  temporarily  in  the  United 
States  is  contrary  to  the  national  interest  of 
the  United  States. 

A  designation  of  a  foreign  state  (or  part  of 
such  foreign  state)  under  this  paragraph  shall 
not  become  effective  unless  notice  of  the  des- 
ignation (including  a  statement  of  the  find- 
ings under  this  paragraph  and  the  effective 
date  of  the  designation)  is  published  in  the 
Federal  Register.  In  such  notice,  the  Attor- 
ney General  shall  also  state  an  estimate  of 
the  number  of  nationals  of  the  foreign  state 
designated  who  are  (or  within  the  effective 
period  of  the  designation  are  likely  to 
become)  eligible  for  temporary  protected 
status  under  this  section  and  their  immigra- 
tion status  in  the  United  States. 


(2)  Effective    period   of   designation   for   foreign 
states 

The  designation  of  a  foreign  state  (or  part 
of  such  foreign  state)  under  paragraph  (1) 
shall- 

(A)  take  effect  upon  the  date  of  publica- 
tion of  the  designation  under  such  para- 
graph, or  such  later  date  as  the  Attorney 
General  may  specify  in  the  notice  published 
under  such  paragraph,  and 

(B)  shall  remain  in  effect  until  the  effec- 
tive date  of  the  termination  of  the  designa- 
tion under  paragraph  (3)(B). 

For  purposes  of  this  section,  the  initial  period 
of  designation  of  a  foreign  state  (or  part 
thereof)  under  paragraph  (1)  is  the  period, 
specified  by  the  Attorney  General,  of  not  less 
than  6  months  and  not  more  than  18  months. 

(3)  Periodic  review,  terminations,  and  extensions  of 

designations 

(A)  Periodic  review 

At  least  60  days  before  end  of  the  initial 
period  of  designation,  and  any  extended 
period  of  designation,  of  a  foreign  state  (or 
part  thereof)  under  this  section  the  Attor- 
ney General,  after  consultation  with  appro- 
priate agencies  of  the  Government,  shall 
review  the  conditions  in  the  foreign  state 
(or  part  of  such  foreign  state)  for  which  a 
designation  is  in  effect  under  this  subsec- 
tion and  shall  determine  whether  the  condi- 
tions for  such  designation  imder  this  sub- 
section continue  to  be  met.  The  Attorney 
General  shall  provide  on  a  timely  basis  for 
the  publication  of  notice  of  each  such  deter- 
mination (including  the  basis  for  the  deter- 
mination, and,  in  the  case  of  an  affirmative 
determination,  the  period  of  extension  of 
designation  under  subparagraph  (O)  in  the 
Federal  Register. 

(B)  Termination  of  designation 

If  the  Attorney  General  determines  under 
subparagraph  (A)  that  a  foreign  state  (or 
part  of  such  foreign  state)  no  longer  contin- 
ues to  meet  the  conditions  for  designation 
under  paragraph  (1),  the  Attorney  General 
shall  terminate  the  designation  by  publish- 
ing notice  in  the  Federal  Register  of  the  de- 
termination imder  this  subparagraph  (in- 
cluding the  basis  for  the  determination). 
Such  termination  is  effective  in  accordance 
with  subsection  (d)(3)  of  this  section,  but 
shall  not  be  effective  earlier  than  60  days 
after  the  date  the  notice  is  published  or,  if 
later,  the  expiration  of  the  most  recent  pre- 
vious extension  imder  subparagraph  (C). 

(C)  Extension  of  designation 

If  the  Attorney  General  does  not  deter- 
mine under  subparagraph  (A)  that  a  foreign 
state  (or  part  of  such  foreign  state)  no 
longer  meets  the  conditions  for  designation 
under  paragraph  (1),  the  period  of  designa- 
tion of  the  foreign  state  is  extended  for  an 
additional  period  of  6  months  (or,  in  the 
discretion  of  the  Attorney  General,  a  period 
of  12  or  18  months). 
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(4)  Information  concerning  protected  status  at  time 

of  designations 

At  the  time  of  a  designation  of  a  foreign 
state  under  this  subsection,  the  Attorney 
General  shall  make  available  information  re- 
specting the  temporary  protected  status  made 
available  to  aliens  who  are  nationals  of  such 
designated  foreign  state. 

(5)  Review 

(A)  Designations 

There  is  no  Judicial  review  of  any  determi- 
nation of  the  Attorney  General  with  re- 
spect to  the  designation,  or  termination  or 
extension  of  a  designation,  of  a  foreign 
state  under  this  subsection. 

(B)  Application  to  individuals 

The  Attorney  General  shall  establish  an 
administrative  procedure  for  the  review  of 
the  denial  of  benefits  to  aliens  under  this 
subsection.  Such  procedure  shall  not  pre- 
vent an  alien  from  asserting  protection 
under  this  section  in  deportation  proceed- 
ings if  the  alien  demonstrates  that  the  alien 
is  a  national  of  a  state  designated  imder 
paragraph  (1). 
(c)  Aliens  eligible  for  temporary  protected  status 
(1)  In  general 

(A)  Nationals  of  designated  foreign  states 

Subject  to  paragraph  (3),  an  alien,  who  is 
a  national  of  a  state  designated  under  sub- 
section (b)(1)  of  this  section  (or  in  the  case 
of  an  alien  having  no  nationality,  is  a 
person  who  last  habitually  resided  in  such 
designated  state),  meets  the  requirements 
of  this  paragraph  only  if — 

(i)  the  alien  has  been  continuously 
physically  present  in  the  United  States 
since  the  effective  date  of  the  most  recent 
designation  of  that  state; 

(ii)  the  alien  has  continuously  resided  in 
the  United  States  since  such  date  as  the 
Attorney  General  may  designate; 

(iii)  the  alien  is  admissible  as  an  immi- 
grant, except  as  otherwise  provided  imder 
paragraph  (2)(A),  and  is  not  ineligible  for 
temporary  protected  status  under  para- 
graph (2)(B);  and 

(iv)  to  the  extent  and  in  a  manner 
which  the  Attorney  General  establishes, 
the  alien  registers  for  the  temporary  pro- 
tected status  under  this  section  during  a 
registration  period  of  not  less  than  180 
days. 

(B)  Registration  fee 

The  Attorney  General  may  require  pay- 
ment of  a  reasonable  fee  as  a  condition  of 
registering  an  alien  imder  subparagraph 
( A)(iv)  (including  providing  an  alien  with  an 
"employment  authorized"  endorsement  or 
other  appropriate  work  permit  under  this 
section).  The  amount  of  any  such  fee  shall 
not  exceed  $50.  In  the  case  of  aliens  regis- 
tered pursuant  to  a  designation  under  this 
section  made  after  July  17,  1991,  the  Attor- 
ney General  may  impose  a  separate,  addi- 
tional fee  for  providing  an  alien  with  docu- 
mentation of  work  authorization.  Notwith- 


standing section  3302  of  title  31,  all  fees  col- 
lected under  this  subparagraph  shall  be 
credited  to  the  appropriation  to  be  used  in 
carrying  out  this  section. 

(2)  Eligibility  standards 

(A)  Waiver  of  certain  grounds  for  inadmissibility 

In  the  determination  of  an  alien's  admissi- 
bility for  purposes  of  subparagraph  (A)(iii) 
of  paragraph  (1)— 

(i)  the  provisions  of  paragraphs  (5)  and 
(7)(A)  of  section  1182(a)  of  this  title  shall 
not  apply; 

(ii)  except  as  provided  in  clause  (iii),  the 
Attorney  General  may  waive  any  other 
provision  of  section  1182(a)  of  this  title  in 
the  case  of  individual  aliens  for  hiunani- 
tarian  purposes,  to  assure  family  unity,  or 
when  it  is  otherwise  in  the  public  interest; 
but 

(iii)  the  Attorney  General  may  not 
waive— 

(I)  paragraphs  (2)(A)  and  (2)(B)  (re- 
lating to  criminals)  of  such  section, 

(II)  paragraph  (2)(C)  of  such  section 
(relating  to  drug  offenses),  except  for  so 
much  of  such  paragraph  as  relates  to  a 
single  offense  of  simple  possession  of  30 
grams  or  less  of  marijuana,  or 

(III)  Paragraphs^  (3)(A),  (3)(B), 
(3)(C),  or  (3)(E)  of  such  section  (relating 
to  national  security  and  participation  in 
the  Nazi  persecutions  or  those  who  have 
engaged  in  genocide). 

(B)  Aliens  ineligible 

An  alien  shall  not  be  eligible  for  tempo- 
rary protected  status  under  this  section  if 
the  Attorney  General  finds  that— 

(i)  the  alien  has  been  convicted  of  any 
felony  or  2  or  more  misdemeanors  com- 
mitted in  the  United  States,  or 

(ii)  the  alien  is  described  in  section 
1253(h)(2)  of  this  title. 

(3)  Withdrawal  of  temporary  protected  status 

The  Attorney  General  shall  withdraw  tem- 
porary protected  status  granted  to  an  alien 
under  this  section  if — 

(A)  the  Attorney  General  finds  that  the 
alien  was  not  in  fact  eligible  for  such  status 
under  this  section, 

(B)  except  as  provided  in  paragraph  (4) 
and  permitted  in  subsection  (f)(3)  of  this 
section,  the  alien  has  not  remained  continu- 
ously physically  present  in  the  United 
States  from  the  date  the  alien  first  was 
granted  temporary  protected  status  under 
this  section,  or 

(C)  the  alien  fails,  without  good  cause,  to 
register  with  the  Attorney  General  annual- 
ly, at  the  end  of  each  12-month  period  after 
the  granting  of  such  status,  in  a  form  and 
manner  specified  by  the  Attorney  General. 

(4)  Treatment  of  brief,  casual,  and  innocent  depar- 

tures and  certain  other  absences 

(A)  For  purposes  of  paragraphs  (l)(A)(i) 
and  (3)(B),  an  alien  shall  not  be  considered  to 


» So  in  original.  Probably  should  be  "paragraph". 
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have  failed  to  maintain  continuous  physical 
presence  in  the  United  States  by  virtue  of 
brief,  casual,  and  innocent  absences  from  the 
United  States,  without  regard  to  whether 
such  absences  were  authorized  by  the  Attor- 
ney General. 

(B)  For  purposes  of  paragraph  (l)(A)(ii),  an 
alien  shall  not  be  considered  to  have  failed  to 
maintain  continuous  residence  in  the  United 
States  by  reason  of  a  brief,  casual,  and  inno- 
cent absence  described  in  subparagraph  (A) 
or  due  merely  to  a  brief  temporary  trip 
abroad  required  by  emergency  or  extenuating 
circimistances  outside  the  control  of  the 
alien. 

(5)  Construction 

Nothing  in  this  section  shall  be  construed 
as  authorizing  an  alien  to  apply  for  admission 
to,  or  to  be  admitted  to,  the  United  States  in 
order  to  apply  for  temporary  protected  status 
under  this  section. 

(6)  Confidentiality  of  information 

The  Attorney  General  shall  establish  proce- 
dures to  protect  the  confidentiality  of  infor- 
mation provided  by  aliens  under  this  section. 

(d)  Documentation 

(1)  Initial  issuance 

Upon  the  granting  of  temporary  protected 
status  to  an  alien  under  this  section,  the  At- 
torney General  shall  provide  for  the  issuance 
of  such  temporary  dociunentation  and  au- 
thorization as  may  be  necessary  to  carry  out 
the  purposes  of  this  section. 

(2)  Period  of  validity 

Subject  to  paragraph  (3),  such  docimienta- 
tion  shall  be  valid  during  the  initial  period  of 
designation  of  the  foreign  state  (or  part 
thereof)  involved  and  any  extension  of  such 
period.  The  Attorney  General  may  stagger 
the  periods  of  validity  of  the  documentation 
and  authorization  in  order  to  provide  for  an 
orderly  renewal  of  such  documentation  and 
authorization  and  for  an  orderly  transition 
(under  paragraph  (3))  upon  the  termination 
of  a  designation  of  a  foreign  state  (or  any 
part  of  such  foreign  state). 

(3)  Effective  date  of  terminations 

If  the  Attorney  General  terminates  the  des- 
ignation of  a  foreign  state  (or  part  of  such 
foreign  state)  imder  subsection  (b)(3)(B)  of 
this  section,  such  termination  shall  only 
apply  to  documentation  and  authorization 
issued  or  renewed  after  the  effective  date  of 
the  publication  of  notice  of  the  determination 
under  that  subsection  (or,  at  the  Attorney 
General's  option,  after  such  period  after  the 
effective  date  of  the  determination  as  the  At- 
torney General  determines  to  be  appropriate 
in  order  to  provide  for  an  orderly  transition). 

(4)  Detention  of  alien 

An  alien  provided  temporary  protected 
status  imder  this  section  shall  not  be  detained 
by  the  Attorney  General  on  the  basis  of  the 
alien's  immigration  status  in  the  United 
States. 


(e)  Relation  of  period  of  temporary  protected  status 
to  suspension  of  deportation 

With  respect  to  an  alien  granted  temporary 
protected  status  under  this  section,  the  period 
of  such  status  shall  not  be  counted  as  a  period 
of  physical  presence  in  the  United  States  for 
purposes  of  section  1254(a)  of  this  title,  imless 
the  Attorney  General  determines  that  extreme 
hardship  exists.  Such  period  shall  not  cause  a 
breal^  in  the  continuity  of  residence  of  the 
period  before  and  after  such  period  for  pur- 
poses of  such  section. 

(f)  Beneflts  and  status  during  period  of  temporary 
protected  status 

During  a  period  in  which  an  alien  is  granted 
temporary  protected  status  under  this  section— 

(1)  the  alien  shall  not  be  considered  to  be 
permanently  residing  in  the  United  States 
imder  color  of  law; 

(2)  the  alien  may  be  deemed  ineligible  for 
public  assistance  by  a  State  (as  defined  in  sec- 
tion 1101(a)(36)  of  this  title)  or  any  political 
subdivision  thereof  which  furnishes  such  as- 
sistance; 

(3)  the  alien  may  travel  abroad  with  the 
prior  consent  of  the  Attorney  General;  and 

(4)  for  purposes  of  adjustment  of  status 
under  section  1255  of  this  title  and  change  of 
status  imder  section  1258  of  this  title,  the 
alien  shall  be  considered  as  being  in,  and 
maintaining,  lawful  status  as  a  nonimmigrant. 

(g)  Exclusive  remedy 

Except  as  otherwise  specifically  provided,  this 
section  shall  constitute  the  exclusive  authority 
of  the  Attorney  General  under  law  to  permit 
aliens  who  are  or  may  become  otherwise  de- 
portable or  have  been  paroled  into  the  United 
States  to  remain  in  the  United  States  temporar- 
ily because  of  their  particular  nationality  or 
region  of  foreign  state  of  nationality. 

(h)  Limitation  on  consideration  in  Senate  of  legisla- 
tion a4]ustlng  status 

(1)  In  general 

Except  as  provided  in  paragraph  (2),  it  shall 
not  be  in  order  in  the  Senate  to  consider  any 
bill,  resolution,  or  amendment  that— 

(A)  provides  for  adjustment  to  lawful  tem- 
porary or  permanent  resident  alien  status 
for  any  alien  receiving  temporary  protected 
status  imder  this  section,  or 

(B)  has  the  effect  of  amending  this  sub- 
section or  limiting  the  application  of  this 
subsection. 

(2)  Superm^jority  required 

Paragraph  (1)  may  be  waived  or  suspended 
in  the  Senate  only  by  the  affirmative  vote  of 
three-fifths  of  the  Members  duly  chosen  and 
sworn.  An  affirmative  vote  of  three-fifths  of 
the  Members  of  the  Senate  duly  chosen  and 
sworn  shall  be  required  in  the  Senate  to  sus- 
tain an  appeal  of  the  ruling  of  the  Chair  on  a 
point  of  order  raised  imder  paragraph  (1). 

(3)  Rules 

Paragraphs  (1)  and  (2)  are  enacted— 

(A)  as  an  exercise  of  the  rulemaking 
power  of  the  Senate  and  as  such  they  are 


Page  939 


riTLE  8-AI.IENS  AND  NATIONALITY 


§  1254a 


deemed  a  part  of  the  rules  of  the  Senate, 
but  applicable  only  with  respect  to  the  mat- 
ters described  in  paragraph  (1)  and  super- 
sede other  rules  of  the  Senate  only  to  the 
extent  that  such  paragraphs  are  inconsist- 
ent therewith;  and 

(B)  with  full  recognition  of  the  constitu- 
tional right  of  the  Senate  to  change  such 
rules  at  any  time,  in  the  same  manner  as  in 
the  case  of  any  other  rule  of  the  Senate, 
(i)  Annual  report  and  review 

(1)  Annual  report 

Not  later  than  March  1  of  each  year  (begin- 
ning with  1992),  the  Attorney  General,  after 
consultation  with  the  appropriate  agencies  of 
the  Government,  shall  submit  a  report  to  the 
Committees  on  the  Judiciary  of  the  House  of 
Representatives  and  of  the  Senate  on  the  op- 
eration of  this  section  during  the  previous 
year.  Each  report  shall  include-- 

(A)  a  listing  of  the  foreign  states  or  parts 
thereof  designated  under  this  section, 

(B)  the  nimiber  of  nationals  of  each  such 
state  who  have  been  granted  temporary 
protected  status  under  this  section  and 
their  immigration  status  before  being  grant- 
ed such  status,  and 

(C)  an  explanation  of  the  reasons  why 
foreign  states  or  parts  thereof  were  desig- 
nated under  subsection  (b)(1)  of  this  section 
and,  with  respect  to  foreign  states  or  parts 
thereof  previously  designated,  why  the  des- 
ignation was  terminated  or  extended  under 
subsection  (b)(3)  of  this  section. 

(2)  Committee  report 

No  later  than  180  days  after  the  date  of  re- 
ceipt of  such  a  report,  the  Committee  on  the 
Judiciary  of  each  House  of  Congress  shall 
report  to  its  respective  House  such  oversight 
findings  and  legislation  as  it  deems  appropri- 
ate. 

(June  27,  1952,  ch.  477,  title  II,  ch.  5,  §  244A,  as 
added  and  amended  Nov.  29,  1990,  Pub.  L. 
101-649,  title  III.  §  302(a),  title  VI,  §  603(a)(24), 
104  Stat.  5030,  5084;  Dec.  12,  1991,  Pub.  L. 
102-232,  title  III,  §§  304(b),  307(D(5),  105  Stat. 
1749, 1756.) 

Amendments 

1991-~Subsec.  (a)(1).  Pub.  L.  102-232.  §  304(b)(1),  in- 
serted parenthetical  relating  to  alien  having  no  na- 
tionality. 

Subsec.  (c)(1)(A).  Pub.  L.  102-232,  §  304(b)(3),  insert- 
ed parenthetical  relating  to  alien  having  no  national- 
ity. 

Subsec.  (c)(1)(B).  Pub.  L.  102-232,  §  304(b)(2),  which 
directed  the  insertion  in  par.  (1)(B)  of  provisions  re- 
quiring separate  fee  of  aliens  registered  pursuant  to 
designation  made  after  July  17,  1991,  and  directing 
that  all  fees  be  credited  to  appropriation  to  be  used  to 
carry  out  this  section,  was  executed  by  making  the  in- 
sertion in  par.  (1)(B)  of  subsec.  (c)  to  reflect  the  proba- 
ble intent  of  Congress. 

Subsec.  (c)(2)(A)(iii)(I).  Pub.  L.  102-232. 
1 307(Z)(5)(A),  substituted  "paragraphs  (2)(A)  and 
C2)(B)**  for  "paragraphs  (9)  and  (10)'*. 

Subsec.  (c)(2)(A)(iii)(III).  Pub.  L.  102-232, 
§  307(Z)(5)(B),  amended  subcl.  (Ill)  generaUy.  Prior  to 
amendment,  subcl.  (Ill)  read  as  follows:  "paragraphs 
(3)  (relating  to  security  and  related  grounds)." 

1990— Subsec.  (c)(2)(A)(i).  Pub.  L.  101-649, 
I  803(a)(24)(A),  which  directed  the  substitution  of  "(5) 


and  (7)(A)"  for  "(14),  (20),  (21),  (25).  and  (32)".  was  ex- 
ecuted by  making  the  substitution  for  "(14).  (15).  (20), 
(21).  (25).  and  (32)",  as  the  probable  intent  of  Con- 
gress. 

Subsec.  (c)(2)(A)(lii)(I).  Pub.  L.  101-649. 
§  603(a)(24)(B).  which  directed  the  substitution  of 
"Paragraphs  (2)(A)  and  (2)(B)"  for  "Paragraphs  (9) 
and  (10)",  could  not  be  executed  because  the  Quoted 
language  differed  from  the  text.  See  1991  Amendment 
note  above. 

Subsec.  (c)(2)(A)(iii)(II).  Pub.  L.  101-649, 
§  603(a)(24)(C),  substituted  "(2)(C)"  for  "(23)"  and  in- 
serted "or"  at  end. 

Subsec.  (c)(2)(A)(iii)(III).  Pub.  L.  101-649. 
§  603(a)(24)(D).  which  directed  the  substitution  of  "(3) 
(relating  to  security  and  related  grounds)"  for  "(27) 
and  (29)  (relating  to  national  security)",  and  a  period 
for  ";  or",  was  executed  by  substituting  "(3)  (relating 
to  security  and  related  groimds)"  for  "(27)  and  (29)  of 
such  section  (relating  to  national  security)",  and  a 
period  for  ",  or",  as  the  probable  intent  of  Congress. 

Subsec.  (c)(2)(A)(lii)(IV).  Pub.  L.  101-649. 
§  603(a)(24)(E),  struck  out  subcl.  (IV)  which  referred 
to  par.  (33). 

Effective  Date  of  1991  Amend»«ent 

Amendment  by  section  304(b)  of  Pub.  L.  102-232  ef- 
fective as  if  included  in  the  enactment  of  the  Immigra- 
tion Act  of  1990.  Pub.  L.  101-649.  see  section  310(1)  of 
Pub.  L.  102-232,  set  out  as  a  note  under  section  1101  of 
this  title. 

Section  307(Z)  of  Pub.  L.  102-232  provided  that  the 
amendment  made  by  that  section  is  effective  as  if  in- 
cluded in  section  603(a)  of  the  Immigration  Act  of 
1990.  Pub.  L.  101-649. 

Effectfve  Date  of  1990  Amendment 

Amendment  by  section  603(a)(24)  of  Pub.  L.  101-649 
applicable  to  individuals  entering  United  States  on  or 
after  June  1.  1991.  see  section  601(e)(1)  of  Pub.  L. 
101-649.  set  out  as  a  note  under  section  1101  of  this 
title. 

Aliens  Authorized  To  Travel  Abroad  Temporarily 

Section  304(c)  of  Pub.  L.  102-232  provided  that: 
"(1)  In  the  case  of  an  alien  described  in  paragraph 
(2)  whom  the  Attorney  General  authorizes  to  travel 
abroad  temporarily  and  who  returns  to  the  United 
States  in  accordance  with  such  authorization— 

"(A)  the  alien  shall  be  inspected  and  admitted  in 
the  same  immigration  status  the  alien  had  at  the 
time  of  departure  if — 

"(i)  in  the  case  of  an  alien  described  in  para- 
graph (2)(A).  the  alien  is  found  not  to  be  excluda- 
ble on  a  ground  of  exclusion  referred  to  in  section 
301(a)(1)  of  the  Immigration  Act  of  1990  [Pub.  L. 
101-649.  set  out  as  a  note  under  section  1255a  of 
this  title],  or 

"(ii)  in  the  case  of  an  alien  described  in  para- 
graph (2)(B).  the  alien  is  found  not  to  be  excluda- 
ble on  a  ground  of  exclusion  referred  to  in  section 
244A(c)(2)(A)(iii)  of  the  Immigration  and  Nation- 
ality Act  C8  U.S.C.  1254a(c)(2)(A)(iii)3;  and 
"(B)  the  alien  shall  not  be  considered,  by  reason  of 
such  authorized  departure,  to  have  failed  to  main- 
tain continuous  physical  presence  in  the  United 
States  for  purposes  of  section  244(a)  of  the  Immigra- 
tion and  Nationality  Act  if  the  absence  meets  the  re- 
quirements of  section  244(b)(2)  of  such  Act. 
"(2)  Aliens  described  in  this  paragraph  are  the  fol- 
lowing: 

"(A)  Aliens  provided  benefits  imder  section  301  of 
the  Immigration  Act  of  1990  (relating  to  family 
unity). 

"(B)  Aliens  provided  temporary  protected  status 
under  section  244A  of  the  Immigration  and  Nation- 
ality  Act,   including  aliens   provided  such   status 
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under  section  303  of  the  Immigration  Act  of  1990 
[Pub.  L.  101-649,  set  out  below]." 

Effect  on  Executive  Order  12711 

Section  302(c)  of  Pub.  L.  101-649,  as  amended  by 
Pub.  L.  102-232,  title  III,  §  304(a),  Dec.  12.  1991,  105 
Stat.  1749,  provided  that:  "Notwithstanding  subsection 
(g)  of  section  244A  of  the  Immigration  and  Nationality 
Act  [8  U.S.C.  1254a(g)]  (inserted  by  the  amendment 
made  by  subsection  (a)),  such  section  shall  not  super- 
sede or  effect  [sic]  Executive  Order  12711  (April  11, 
1990  C8  U.S.C.  1101  note],  relating  to  policy  implemen- 
tation with  respect  to  nationals  of  the  People's  Repub- 
lic of  China)." 

Special  Temporary  Protected  Status  for 
Salvadorans 

Section  303  of  Pub.  L.  101-649,  as  amended  by  Pub. 
L.  102-65,  §  1,  July  2,  1991,  105  Stat.  322,  provided 
that: 
"(a)  Designation.— 

"(1)  In  general.— El  Salvador  is  hereby  designated 
under  section  244A(b)  of  the  Immigration  and  Na- 
tionality Act  [8  U.S.C.  1254a(b)],  subject  to  the  pro- 
visions of  this  section. 

"(2)  Period  of  designation.— Such  designation 
shall  take  effect  on  the  date  of  the  enactment  of 
this  section  [Nov.  29,  1990]  and  shall  remain  in 
effect  until  the  end  of  the  18-month  period  begin- 
ning January  1, 1991. 
"(b)  Aliens  Eligible.— 

"(1)  In  general.— In  applying  section  244A  of  the 
Immigration  and  Nationality  Act  [8  U.S.C.  1254a] 
pursuant  to  the  designation  under  this  section,  sub- 
ject to  section  244A(c)(3)  of  such  Act,  an  alien  who  is 
a  national  of  El  Salvador  meets  the  requirements  of 
section  244A(c)(l)  of  such  Act  only  if— 

"(A)  the  alien  has  been  continuously  physically 
present  in  the  United  States  since  September  19, 
1990; 

"(B)  the  alien  is  admissible  as  an  immigrant, 
except  as  otherwise  provided  under  section 
244A(c)(2)(A)  of  such  Act,  and  is  not  ineligible  for 
temporary  protected  status  under  section 
244A(c)(2)(B)  of  such  Act;  and 

"(C)  in  a  manner  which  the  Attorney  General 
shall  establish,  the  alien  registers  for  temporary 
protected  status  under  this  section  during  the  reg- 
istration period  beginning  January  1,  1991,  and 
ending  October  31, 1991. 

"(2)  Registration  fee.— The  Attorney  General 
shall  require  payment  of  a  reasonable  fee  as  a  condi- 
tion of  registering  an  alien  xmder  paragraph  (1)(C) 
(including  providing  an  alien  with  an  'employment 
authorized'  endorsement  or  other  appropriate  work 
permit  under  this  section).  The  amount  of  the  fee 
shall  be  sufficient  to  cover  the  costs  of  administra- 
tion of  this  section.  Notwithstanding  section  3302  of 
title  31,  United  States  Code,  all  such  registration 
fees  collected  shall  be  credited  to  the  appropriation 
to  be  used  in  carrying  out  this  section. 
"(c)  Application  of  Certain  Provisions.— 

"(1)  In  general.— Except  as  provided  in  this  sub- 
section, the  provisions  of  section  244A  of  the  Immi- 
gration and  Nationality  Act  [8  U.S.C.  1254a]  (includ- 
ing subsection  (h)  thereof)  shall  apply  to  El  Salva- 
dor (and  aliens  provided  temporary  protected  status) 
under  this  section  in  the  same  manner  as  they  apply 
to  a  foreign  state  designated  (and  aliens  provided 
temporary  protected  status)  under  such  section. 

"(2)  Provisions  not  applicable.— Subsections 
(b)(1),  (b)(2),  (b)(3),  (c)(1),  (c)(4),  (d)(3),  and  (i)  of 
such  section  244A  shall  not  apply  under  this  section. 

"(3)  6-MONTH  PERIOD  OF  REGISTRATION  AND  WORK  AU- 
THORIZATION.—Notwithstanding  section  244A(a)(2)  of 
the  Immigration  and  Nationality  Act,  the  work  au- 
thorization provided  under  this  section  shall  be  ef- 
fective for  periods  of  6  months.  In  applying  section 
244A(c)(3)(C)  of  such  Act  under  this  section,  'semi- 


annually, at  the  end  of  each  6-month  period'  shall  be 
substituted  for  'annually,  at  the  end  of  each  12- 
month  period'  and,  notwithstanding  section 
244A(d)(2)  of  such  Act,  the  period  of  validity  of  doc- 
umentation under  this  section  shall  be  6  months. 

"(4)  Reentry  permitted  after  departure  for  emer- 
gency CIRCUMSTANCES.— In  applying  section 
244A(f)(3)  of  the  Immigration  and  Nationality  Act 
under  this  section,  the  Attorney  General  shall  pro- 
vide for  advance  parole  in  the  case  of  an  alien  pro- 
vided special  temporary  protected  status  under  this 
section  if  the  alien  establishes  to  the  satisfaction  of 
the  Attorney  General  that  emergency  and  extenuat- 
ing circumstances  beyond  the  control  of  the  alien  re- 
quires the  alien  to  depart  for  a  brief,  temporary  trip 
abroad. 

"(d)  Enforcement  of  Requirement  to  Depart  at 
Time  of  Termination  of  Designation.— 

"(1)  Show  cause  order  at  tib/ie  of  final  registra- 
tion.—At  the  registration  occurring  under  this  sec- 
tion closest  to  the  date  of  termination  of  the  desig- 
nation of  El  Salvador  under  subsection  (a),  the  Im- 
migration and  Naturalization  Service  shall  serve  on 
the  alien  granted  temporary  protected  status  an 
order  to  show  cause  that  establishes  a  date  for  de- 
portation proceedings  which  is  after  the  date  of  such 
termination  of  designation.  If  El  Salvador  is  subse- 
quently designated  under  section  244A(b)  of  the  Im- 
migration and  Nationality  Act  [8  U.S.C.  1254a],  the 
Service  shall  cancel  such  orders. 

"(2)  Sanction  for  failure  to  appear.— If  an  alien  is 
provided  an  order  to  show  cause  under  paragraph  (1) 
and  fails  to  appear  at  such  proceedings,  except  for 
exceptional  circumstances,  the  alien  may  be  deport- 
ed in  absentia  under  section  242B  of  the  Immigra- 
tion and  Nationality  Act  [8  U.S.C.  1252b]  (inserted 
by  section  545(a)  of  this  Act)  and  certain  discretion- 
ary forms  of  relief  are  no  longer  available  to  the 
alien  pursuant  to  such  section." 

§  1255.  Adjustment  of  status  of  nonimmigrant  to  that 
of  person  admitted  for  permanent  residence 

iSee  main  edition  for  text  ofia)l 

(b)  Record  of  lawful  admission  for  permanent  resi- 
dence; reduction  of  preference  visas 

Upon  the  approval  of  an  application  for  ad- 
justment made  under  subsection  (a)  of  this  sec- 
tion, the  Attorney  General  shall  record  the 
alien's  lawful  admission  for  permanent  resi- 
dence as  of  the  date  the  order  of  the  Attorney 
General  approving  the  application  for  the  ad- 
justment of  status  is  made,  and  the  Secretary 
of  State  shall  reduce  by  one  the  number  of  the 
preference  visas  authorized  to  be  issued  under 
sections  1152  and  1153  of  this  title  within  the 
class  to  which  the  alien  is  chargeable  for  the 
fiscal  year  then  current. 

(c)  Alien  crewmen,  aliens  continuing  or  accepting  un- 

authorized employment,  and  aliens  admitted  in 
transit  without  visa 

Subsection  (a)  of  this  section  shall  not  be  ap- 
plicable to  (1)  an  alien  crewman;  (2)  an  alien 
(other  than  an  immediate  relative  as  defined  in 
section  1151(b)  of  this  title  or  a  special  immi- 
grant described  in  section  1101(a)(27)(H),  (I), 
(J),  or  (K)  of  this  title)  who  hereafter  continues 
in  or  accepts  unauthorized  emplojnnent  prior  to 
filing  an  application  for  adjustment  of  status  or 
who  is  in  unlawful  immigration  status  on  the 
date  of  filing  the  application  for  adjustment  of 
status  or  who  has  failed  (other  than  through 
no  fault  of  his  own  or  for  technical  reasons)  to 
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maintain  continuously  a  lawful  status  since 
entry  into  the  United  States;  (3)  any  alien  ad- 
mitted in  transit  without  visa  under  section 
1182(d)(4)(C)  of  this  title;  or  (4)  an  alien  (other 
than  an  immediate  relative  as  defined  in  sec- 
tion 1151(b)  of  this  title)  who  was  admitted  as  a 
nonimmigrant  visitor  without  a  visa  under  sec- 
tion 1182(Z)  of  this  title  or  section  1187  of  this 
title. 

ISee  main  edition  for  text  ofid)l 

(e)  Restriction  on  adtjustment  of  status  based  on  mar- 

riages entered  while  in  exclusion  or  deportation 
proceedings;  bona  fide  marriage  exception 

(1)  Except  as  provided  in  paragraph  (3),  an 
alien  who  is  seelcing  to  receive  an  immigrant 
visa  on  the  basis  of  a  marriage  which  was  en- 
tered into  during  the  period  described  in  para- 
graph (2)  may  not  have  the  alien's  status  ad- 
justed under  subsection  (a)  of  this  section. 

[See  main  edition  for  text  o/(2)] 

(3)  Paragraph  (1)  and  section  1154(g)  of  this 
title  shall  not  apply  with  respect  to  a  marriage 
if  the  alien  establishes  by  clear  and  convincing 
evidence  to  the  satisfaction  of  the  Attorney 
General  that  the  marriage  was  entered  into  in 
good  faith  and  in  accordance  with  the  laws  of 
the  place  where  the  marriage  took  place  and 
the  marriage  was  not  entered  into  for  the  pur- 
pose of  procuring  the  alien's  entry  as  an  immi- 
grant and  no  fee  or  other  consideration  was 
given  (other  than  a  fee  or  other  consideration 
to  an  attorney  for  assistance  in  preparation  of  a 
lawful  petition)  for  the  filing  of  a  petition 
under  section  1154(a)  or  1184(d)  of  this  title 
with  respect  to  the  alien  spouse  or  alien  son  or 
daughter.  In  accordance  with  regulations,  there 
shall  be  only  one  level  of  administrative  appel- 
late review  for  each  alien  under  the  previous 
sentence. 

(f)  Limitation  on  adjustment  of  status 

The  Attorney  General  may  not  adjust,  under 
subsection  (a)  of  this  section,  the  status  of  an 
alien  lawfully  admitted  to  the  United  States  for 
permanent  residence  on  a  conditional  basis 
under  section  1186b  of  this  title. 

(g)  Special  immigrants 

In  applying  this  section  to  a  special  immi- 
grant described  in  section  1101(a)(27)(K)  of  this 
title,  such  an  immigrant  shall  be  deemed,  for 
purposes  of  subsection  (a)  of  this  section,  to 
have  been  paroled  into  the  United  States. 

(h)  Application  with  respect  to  special  immigrants 

In  applying  this  section  to  a  special  immi- 
grant described  in  section  1101(a)(27)(J)  of  this 
title— 

(1)  such  an  immigrant  shall  be  deemed,  for 
purposes  of  subsection  (a)  of  this  section,  to 
have  been  paroled  into  the  United  States;  and 

(2)  in  determining  the  alien's  admissibility 
as  an  immigrant— 

(A)  paragraphs  (4),  (5)(A),  and  (7)(A)  of 
section  1182(a)  of  this  title  shall  not  apply, 
and 

(B)  the  Attorney  General  may  waive 
other  paragraphs  of  section  1182(a)  of  this 


title  (other  than  paragraphs  ^  (2)(A),  (2)(B), 
(2)(C)  (except  for  so  much  of  such  para- 
graph as  related  to  a  single  offense  of 
simple  possession  of  30  grams  or  less  of 
marijuana),  (3)(A),  (3)(B),  (3)(C),  or  (3)(E)) 
in  the  case  of  individual  aliens  for  humani- 
tarian purposes,  family  unity,  or  when  it  is 
otherwise  in  the  public  interest. 

The  relationship  between  an  alien  and  the 
alien's  natural  parents  or  prior  adoptive  par- 
ents shall  not  be  considered  a  factor  in  making 
a  waiver  under  paragraph  (2)(B).  Nothing  in 
this  subsection  or  section  1101(a)(27)(J)  of  this 
title  shall  be  construed  as  authorizing  an  alien 
to  apply  for  admission  or  be  admitted  to  the 
United  States  in  order  to  obtain  special  immi- 
grant status  described  in  such  section. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  I,  §§  121(b)(4),  162(e)(3),  title  VII,  §  702(a), 

104  Stat.  5011,  5086;  Oct.  1,  1991,  Pub.  L. 
102-110,  §  2(c),  105  Stat.  556;  Dec.  12,  1991,  Pub. 
L.  102-232,  title  III,  §§  302(d)(2),  (e)(7),  308(a), 

105  Stat.  1744,  1746,  1757.) 

Amendments 

1991— Subsec.  (b).  Pub.  L.  102-232.  §  302(e)(7),  substi- 
tuted "sections  1152  and  1153"  for  "sections  1151(a)" 
and  "for  the  fiscal  year  then  ciurent"  for  "for  the  suc- 
ceeding fiscal  year". 

Subsec.  (c)(2).  Pub.  L.  102-232,  §  302(d)(2)(A),  insert- 
ed "(J),"  after  "(I),". 

Pub.  L.  102-110.  §  2(c)(1).  substituted  ".  (I),  or  (K)" 
for  "or  (I)". 

Subsec.  (e)(3).  Pub.  L.  102-232,  §  308(a),  substituted 
"section  1154(g)"  for  "section  1154(h)". 

Subsec.  (g).  Pub.  L.  102-110.  §  2(c)(2),  added  subsec. 
(g). 

Subsec.  (h).  Pub.  L.  102-232,  §  302(d)(2)(B).  added 
subsec.  (h). 

1990— Subsec.  (b).  Pub.  L.  101-649,  §  162(e)(3),  struck 
out  "or  nonpreference"  after  "number  of  the  prefer- 
ence" and  substituted  "1151(a)"  for  "1152(e)  or 
1153(a)"  and  "succeeding  fiscal  year"  for  "fiscal  year 
then  current". 

Subsec.  (e)(1).  Pub.  L.  101-649,  §  702(a)(1),  substitut- 
ed "Except  as  provided  in  paragraph  (3),  an  alien"  for 
"An  alien". 

Subsec.  (e)(3).  Pub.  L.  101-649,  §  702(a)(2),  added 
par.  (3). 

Subsec.  (f).  Pub.  L.  101-649,  §  121(b)(4),  added 
subsec,  (f ). 

Effective  Date  of  1991  Amendments 

Amendment  by  section  302(d)(2),  (e)(7)  of  Pub.  L. 
102-232  effective  as  if  included  in  the  enactment  of 
the  Immigration  Act  of  1990,  Pub.  L.  101-649,  see  sec- 
tion 310(1)  of  Pub.  L.  102-232,  set  out  as  a  note  under 
section  1101  of  this  title. 

Section  308(a)  of  Pub.  L.  102-232  provided  that  the 
amendment  made  by  that  section  is  effective  Oct.  1, 
1991. 

Amendment  by  Pub.  L.  102-110  effective  60  days 
after  Oct.  1,  1991,  see  section  2(d)  of  Pub.  L.  102-110, 
set  out  as  a  note  under  section  1101  of  this  title. 

Effective  Date  of  1990  Amendb^ent 

Amendment  by  sections  121(b)(4),  162(e)(3)  of  Pub. 
L.  101-649  effective  Oct.  1,  1991,  and  applicable  begin- 
ning with  fiscal  year  1992,  see  section  161(a)  of  Pub.  L. 
101-649,  set  out  as  a  note  imder  section  1101  of  this 
title. 


^  So  in  original.  Probably  should  be  "paragraph". 


§1255 


TITLE  8— ALIENS  AND  NATIONALITY 


Page  942 


Amendment  by  section  702(a)  of  Pub.  L.  101-649  ap- 
plicable to  marriages  entered  into  before,  on,  or  after 
Nov.  29,  1990,  see  section  702(c)  of  Pub.  L.  101-649,  set 
out  as  a  note  under  section  1154  of  this  title. 

Adjustbient  op  Status  for  Certain  H-1 
Nonimmigrant  Nurses 

Pub.  L.  101-238,  §  2.  Dec.  18,  1989,  103  Stat.  2099,  as 
amended  by  Pub.  L.  101-649,  title  I,  §  162(f)(1).  Nov. 
29,  1990,  104  Stat.  5011;  Pub.  L.  102-232,  title  III, 
§§302(e)(10),  307(0(10),  Dec.  12,  1991,  105  Stat.  1746, 
1757,  provided  that: 

"(a)  In  General.— The  numerical  limitations  of  sec- 
tions 201  and  202  of  the  Immigration  and  Nationality 
Act  [8  U.S.C.  1151, 1152]  shall  not  apply  to  the  adjust- 
ment of  status  under  section  245  of  such  Act  [8  U.S.C. 
1255]  of  an  immigrant,  and  the  immigrant's  accom- 
panying spouse  and  children— 

"(1)  who,  as  of  September  1, 1989,  has  the  status  of 
a  nonimmigrant  under  paragraph  (15)(H)(i)  of  sec- 
tion 101(a)  of  such  Act  [8  U.S.C.  1101(a)(15)(H)(i)] 
to  perform  services  as  a  registered  nurse, 

"(2)  who,  for  at  least  3  years  before  the  date  of  ap- 
plication for  adjustment  of  status  (whether  or  not 
before,  on,  or  after,  the  date  of  the  enactment  of 
this  Act  [Dec.  18,  19891),  has  been  employed  as  a 
registered  nurse  in  the  United  States,  and 

"(3)  whose  continued  employment  as  a  registered 
nurse  in  the  United  States  meets  the  standards  es- 
tablished for  the  certification  described  in  section 
212(a)(5)(A)  of  such  Act  [8  U.S.C.  1182(a)(5)(A)]. 
The  Attorney  General  shall  promulgate  regulations  to 
carry  out  this  subsection  by  not  later  than  90  days 
after  the  date  of  the  enactment  of  this  Act. 

"(b)  Transition.— For  purposes  of  adjustment  of 
status  under  section  245  of  the  Immigration  and  Na- 
tionality Act  [8  U.S.C.  1255]  in  the  case  of  an  alien 
who,  as  of  September  1,  1989,  is  present  in  the  United 
States  in  the  status  of  a  nonimmigrant  under  section 
101(a)(15)(H)(i)  of  such  Act  [8  U.S.C. 
1101(a)(15)(H)(i)]  to  perform  services  as  a  registered 
nurse,  who,  as  of  September  1,  1989,  is  present  in  the 
United  States  and  had  been  admitted  to  the  United 
States  in  the  status  of  nonimmigrant  under  section 
101(a)(15)(H)(i)  of  such  Act  to  perform  services  as  a 
registered  nurse  but  has  failed  to  maintain  that  status 
due  to  the  expiration  of  the  time  limitation  with  re- 
spect to  such  status,  or  who  is  the  spouse  or  child  of 
such  an  alien,  unauthorized  employment  performed 
before  the  date  of  the  enactment  of  the  Immigration 
Act  of  1990  [Nov.  29,  1990]  shall  not  be  taken  into  ac- 
count in  applying  section  245(c)(2)  of  the  Immigration 
and  Nationality  Act  and  such  an  alien  shall  be  consid- 
ered as  having  continued  to  maintain  lawful  status 
throughout  his  or  her  stay  in  the  United  States  as  a 
nonimmigrant  until  the  end  of  the  120-day  period  be- 
ginning on  the  date  the  Attorney  General  promul- 
gates regulations  carrying  out  the  amendments  made 
by  section  162(f)(1)  of  the  Immigration  Act  of  1990 
[Pub.  L.  101-649,  amending  this  note]. 

"(c)  Application  of  Immigration  and  Nationality 
Act  Provisions.— The  definitions  contained  in  the  Im- 
migration and  Nationality  Act  [8  U.S.C.  1101  et  seq.] 
shall  apply  in  the  administration  of  this  section.  The 
fact  that  an  alien  may  be  eligible  to  be  granted  the 
status  of  having  been  lawfully  admitted  for  permanent 
residence  imder  this  section  shall  not  preclude  the 
alien  from  seeking  such  status  under  any  other  provi- 
sion of  law  for  which  the  alien  may  be  eligible. 

"(d)  Application  Period.- The  alien,  and  accom- 
panying spouse  and  children,  must  apply  for  such  ad- 
justment within  the  5-year  period  beginning  on  the 
date  the  Attorney  General  promulgates  regulations  re- 
quired imder  subsection  (a)." 

[Section  302(e)(10)  of  Pub.  L.  102-232  provided  that 
the  amendment  made  by  that  section  to  section  2(b)  of 
Pub.  L.  101-238,  set  out  above,  is  effective  as  if  includ- 
ed in  the  Immigration  Nursing  Relief  Act  of  1989,  Pub. 
L.  101-238.] 

[Section  307(Z)  of  Pub.  L.  102-232  provided  that  the 
amendment  made  by  that  section  to  section  2(a)(3)  of 


Pub.  L.  101-238,  set  out  above,  is  effective  as  if  includ- 
ed in  section  603(a)  of  the  Immigration  Act  of  1990. 
Pub.  L.  101-649.] 

Adjustment  of  Status  for  Certain  Soviet  and 
Indochinese  Parolees 

Pub.  L.  101-167,  title  V,  §  599E,  Nov.  21,  1989,  103 
Stat.  1263.  as  amended  by  Pub.  L.  101-513,  title  V. 
§  598(b),  Nov.  5.  1990.  104  Stat.  2063;  Pub.  L.  101-649. 
title  VI.  §  603(a)(22),  Nov.  29,  1990.  104  Stat.  5084;  Pub. 
L.  102-232.  title  III,  §  307(Z)(9),  Dec.  12,  1991.  105  Stat. 
1757,  provided  that: 

"(a)  In  General.— The  Attorney  General  shall 
adjust  the  status  of  an  alien  described  in  subsection 
(b)  to  that  of  an  alien  lawfully  admitted  for  perma- 
nent residence  if  the  alien— 

"(1)  applies  for  such  adjustment. 
"(2)  has  been  physically  present  in  the  United 
States  for  at  least  1  year  and  is  physically  present  in 
the  United  States  on  the  date  the  application  for 
such  adjustment  is  filed, 

"(3)  is  admissible  to  the  United  States  as  an  immi- 
grant, except  as  provided  in  subsection  (c),  and 

"(4)  pays  a  fee  (determined  by  the  Attorney  Gen- 
eral) for  the  processing  of  such  application. 
"(b)  Aliens  Eligible  for  Adjustment  of  Status.— 
The  benefits  provided  in  subsection  (a)  shall  only 
apply  to  an  alien  who— 

"(1)  was  a  national  of  the  Soviet  Union,  Vietnam, 
Laos,  or  Cambodia,  and 

"(2)  was  inspected  and  granted  parole  into  the 
United    States    during    the    period    beginning    on 
August  15,  1988,  and  ending  on  September  30,  1992, 
after  being  denied  refugee  status. 
"(c)  Waiver  of  Certain  Grounds  for  Inadmissibil- 
ity.—The  provisions  of  paragraphs  (4).  (5).  and  (7)(A) 
of  section  212(a)  of  the  Immigration  and  Nationality 
Act  [8  U.S.C.  1182(a)(4),  (5),  (7)(A)]  shall  not  apply  to 
adjustment  of  status  under  this  section  and  the  Attor- 
ney General  may  waive  any  other  provision  of  such 
section  (other  than  paragraph  (2)(C)  and  subpara- 
graphs (A),  (B),  (C),  or  (E)  of  paragraph  (3))  with  re- 
spect to  such  an  adjustment  for  humanitarian  pur- 
poses, to  assure  family  unity,  or  when  it  is  otherwise 
in  the  public  interest. 

"(d)  Date  of  Approval.— Upon  the  approval  of  such 
an  application  for  adjustment  of  status,  the  Attorney 
General  shall  create  a  record  of  the  alien's  admission 
as  a  lawful  permanent  resident  as  of  the  date  of  the 
alien's  inspection  and  parole  described  in  subsection 
(b)(2). 

"(e)  No  Offset  in  Number  of  Visas  Available.— 
When  an  alien  is  granted  the  status  of  having  been 
lawfully  admitted  for  permanent  residence  under  this 
section,  the  Secretary  of  State  shall  not  be  required  to 
reduce  the  number  of  immigrant  visas  authorized  to 
be  issued  imder  the  Immigration  and  Nationality  Act 
[8  U.S.C.  1101  et  seq.]." 

[Section  307(0  of  Pub.  L.  102-232  provided  that  the 
amendment  ixmde  by  that  section  to  section  599E  of 
Pub.  L.  101-167,  set  out  above,  is  effective  as  if  includ- 
ed in  section  603(a)  of  the  Immigration  Act  of  1990, 
Pub.  L.  101-649.] 

Adjustment  of  Status  of  Nonimmigrant  Aliens  Re- 
siding IN  THE  Virgin  Islands  to  Permanent  Resi- 
dent Alien  Status 

Pub.  L.  97-271,  Sept.  30,  1982,  96  Stat.  1157.  as 
amended  by  Pub.  L.  101-649,  title  I,  §  162(e)(6),  Nov. 
29, 1990, 104  Stat.  5011,  provided  that: 

iSee  main  edition  for  text  of  Sec.  11 

"ADJUSTMENT  OF  IMMIGRATION  STATUS 

"Sec.  2.  iSee  main  edition  for  text  ofia)  and  (b)] 
"(c)  ISee  main  edition  for  text  ofil)  to  (3)] 
"(4)  For  purposes  of  this  subsection,   the  terms 
•second  preference  petition',  'fourth  preference  peti- 
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tion*.  'fifth  preference  petition',  and  'immediate  rela- 
tive petition'  mean,  in  the  case  of  an  alien,  a  petition 
filed  under  section  204(a)  of  the  Act  [section  1154(a) 
of  this  title]  to  grant  preference  status  to  the  alien  by 
reason  of  the  relationship  described  in  section 
203(a)(2),  203(a)(4),  203(a)(5),  or  201(b),  respectively, 
of  the  Act  [section  1153(a)(2),  (4),  (5),  or  1151(b)  of 
this  title]  (as  in  effect  before  October  1,  1991)  or  by 
reason  of  the  relationship  described  in  section 
203(a)(2),  203(a)(3),  or  203(a)(4),  or  201(b)(2)(A)(i),  re- 
spectively, of  such  Act  (as  in  effect  on  or  after  such 
date). 

iSee  main  edition  for  text  of  id);  Sees,  3  and  41 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1154,  1160, 
1252b,  1254a,  1255a,  1256  of  this  title. 

§  1255a.  A4justment  of  status  of  certain  entrants 
before  January  1,  1982,  to  that  of  person  admit- 
ted for  lawful  residence 

[See  main  edition  for  text  ofia)l 

(b)  Subsequent  acQustment  to  permanent  residence 
and  nature  of  temporary  resident  status 

(1)  Adjustment  to  permanent  residence 

The  Attorney  General  shall  adjust  the 
status  of  any  alien  provided  lawful  temporary 
resident  status  under  subsection  (a)  of  this 
section  to  that  of  an  alien  lawfully  admitted 
for  permanent  residence  if  the  alien  meets 
the  following  requirements: 

(A)  Timely  application  after  one  year's  residence 

The  alien  must  apply  for  such  adjustment 
during  the  2-year  period  beginning  with  the 
nineteenth  month  that  begins  after  the 
date  the  alien  was  granted  such  temporary 
resident  status. 

iSee  main  edition  for  text  ofiB)  to  (D)] 

(2)  Termination  of  temporary  residence 

The  Attorney  General  shall  provide  for  ter- 
mination of  temporary  resident  status  grant- 
ed an  alien  under  subsection  (a)  of  this  sec- 
tion— 

ISee  main  edition  for  text  of  (A)  and  (B)] 

(C)  at  the  end  of  the  43rd  first  month  be- 
ginning after  the  date  the  alien  is  granted 
such  status,  unless  the  alien  has  filed  an  ap- 
plication for  adjustment  of  such  status  pur- 
suant to  paragraph  (1)  and  such  application 
has  not  been  denied. 

iSee  main  edition  for  text  of  (3)1 

(c)  Applications  for  adjustment  of  status 

iSee  main  edition  for  text  ofiDto  (6)1 

(7)  Application  fees 

(A)  Fee  schedule 

The  Attorney  General  shall  provide  for  a 
schedule  of  fees  to  be  charged  for  the  filing 
of  applications  for  adjustment  under  sub- 
section (a)  or  (b)(1)  of  this  section.  The  At- 
torney General  shall  provide  for  an  addi- 
tional fee  for  filing  an  application  for  ad- 
justment imder  subsection  (b)(1)  of  this  sec- 
tion after  the  end  of  the  first  year  of  the  2- 


year     period     described     in     subsection 
(b)(1)(A)  of  this  section. 

ISee  main  edition  for  text  of(B)l 

(C)  Immigration-related  unfair  employment  prac- 
tices 

Not  to  exceed  $3,000,000  of  the  unobligat- 
ed balances  remaining  in  the  account  estab- 
lished in  subsection  ^  (B)  shall  be  available 
in  fiscal  year  1992  and  each  fiscal  year 
thereafter  for  grants,  contracts,  and  cooper- 
ative agreements  to  community-based  orga- 
nizations for  outreach  programs,  to  be  ad- 
ministered by  the  Office  of  Special  Counsel 
for  Immigration-Related  Unfair  Employ- 
ment Practices:  Provided,  That  such 
amounts  shall  be  in  addition  to  any  funds 
appropriated  to  the  Office  of  Special  Coun- 
sel for  such  purposes:  Provided  further. 
That  none  of  the  funds  made  available  by 
this  section  shall  be  used  by  the  Office  of 
Special  Counsel  to  establish  regional  of- 
fices. 

(d)   Waiver   of  numerical   limitations   and   certain 
grounds  for  exclusion 

ISee  main  edition  for  text  of  (1)1 
(2)  Waiver  of  grounds  for  exclusion 

In  the  determination  of  an  alien's  admissi- 
bility under  subsections  (a)(4)(A),  (b)(l)(C)(i), 
and  (b)(2)(B)  of  this  section— 

(A)  Grounds  of  exclusion  not  applicable 

The  provisions  of  paragraphs  (5)  and 
(7)(A)  of  section  1182(a)  of  this  title  shall 
not  apply. 

(B)  Waiver  of  other  grounds 

LSee  main  edition  for  text  of(i)l 

(ii)  Grounds  that  may  not  be  waived 

The  following  provisions  of  section 
1182(a)  of  this  title  may  not  be  waived  by 
the  Attorney  General  under  clause  (i): 

(I)  Paragraphs  (2)(A)  and  (2)(B)  (re- 
lating to  criminals). 

(II)  Paragraph  (2)(C)  (relating  to  drug 
offenses),  except  for  so  much  of  such 
paragraph  as  relates  to  a  single  offense 
of  simple  possession  of  30  grams  or  less 
of  marihuana. 

(III)  Paragraph  (3)  (relating  to  securi- 
ty and  related  grounds). 

(IV)  Paragraph  (4)  (relating  to  aliens 
likely  to  become  public  charges)  insofar 
as  it  relates  to  an  application  for  adjust- 
ment to  permanent  residence. 

Subclause  (IV)  (prohibiting  the  waiver  of 
section  1182(a)(4)  of  this  title)  shall  not 
apply  to  an  alien  who  is  or  was  an  aged, 
blind,  or  disabled  individual  (as  defined  in 
section  1614(a)(1)  of  the  Social  Security 
Act  [42  U.S.C.  1382c(a)(l)]). 


^  So  in  original.  Probably  should  be  "subparagraph". 


§  1255a 


TITLE  8— ALIENS  AND  NATIONALITY 


Page  944 


(iii)  Special  rule  for  determination  of  public 
charge 

An  alien  is  not  ineligible  for  adjustment 
of  status  under  this  section  due  to  being 
inadmissible  imder  section  1182(a)(4)  of 
this  title  if  the  alien  demonstrates  a  histo- 
ry of  emplojnnent  in  the  United  States  ev- 
idencing self-support  without  receipt  of 
public  cash  assistance. 

ISee  main  edition  for  text  ofiO;  (e)  to  (i)] 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  VI,  i603(a)(13),  title  VII,  §703,  104  Stat. 
5083,  5086;  Oct.  28,  1991,  Pub.  L.  102-140,  title  I, 
105  Stat.  785;  Dec.  12,  1991,  Pub.  L.  102-232, 
title  III,  §  307(Z)(6),  105  Stat.  1756.) 

References  in  Text 

The  Vocational  Education  Act  of  1963.  referred  to  in 
subsec.  (h)(4)(C),  was  title  I  of  Pub.  L.  88-210,  Dec.  18, 
1963,  77  Stat.  403,  as  amended  generally  by  Pub.  L. 
94-482,  title  II,  §  202(a),  Oct.  12,  1976,  90  Stat.  2169. 
which  ^as  classified  to  chapter  44  (§2301  et  seq.)  of 
Title  20,  Education,  prior  to  amendment  by  Pub.  L. 
98-524.  §  1,  Oct.  19,  1984,  98  Stat.  2435.  striking  out  all 
after  the  enacting  clause  and  inserting  in  lieu  thereof 
titles  I  to  V.  to  be  cited  as  the  Carl  D.  Perkins  Voca- 
tional Education  Act.  Subsequently,  Pub.  L.  101-392, 
Sept.  25.  1990.  104  Stat.  753.  amended  the  Act  to  be 
cited  as  the  Carl  D.  Perkins  Vocational  and  Applied 
Technology  Education  Act.  For  additional  details,  see 
Codification  note  preceding  section  2301  of  Title  20. 

The  Education  Consolidation  and  Improvement  Act 
of  1981.  referred  to  in  subsec.  (h)(4)(D).  is  subtitle  D 
(§§551  to  596)  of  title  V  of  Pub.  L.  97-35,  Aug.  13, 
1981,  95  Stat.  463,  as  amended,  which  was  classified 
principally  to  chapter  51  (§3801  et  seq.)  of  Title  20, 
Education,  prior  to  repeal  by  Pub.  L.  100-297.  title  I. 
§  1003(a),  Apr.  28.  1988.  102  Stat.  293.  For  complete 
classification  of  this  Act  to  the  Code,  see  Short  Title 
note  set  out  under  section  3801  of  Title  20  and  Tables. 

Amendments 

1991— Subsec.  (c)(7)(C).  Pub.  L.  102-140.  which  di- 
rected the  addition  "after  subsection  (B)"  of  "a  new 
subsection"  (C),  was  executed  by  adding  subpar.  (C) 
after  subpar.  (B)  to  reflect  the  probable  intent  of  Con- 
gress. 

Subsec.  (d)(2)(B)(ii).  Pub.  L.  102-232.  substituted 
"Subclause  (IV)"  for  "Subclause  (II)"  in  last  sentence, 
added  subcl.  (Ill),  redesignated  former  subcl.  (Ill)  as 
(II)  and  former  subcl.  (II)  as  (IV),  and  struck  out 
former  subcl.  (IV)  which  read  as  follows:  "Paragraphs 
(3)  (relating  to  security  and  related  grounds),  other 
than  subparagraph  (E)  thereof." 

1990— Subsec.  (b)(1)(A).  Pub.  L.  101-649,  §  703(a)(1), 
substituted  "2-year  period"  for  "one-year  period". 

Subsec.  (b)(2)(C).  Pub.  L.  101-649.  §  703(a)(2).  substi- 
tuted "43rd"  for  "thirty-first". 

Subsec.  (c)(7)(A).  Pub.  L.  101-649.  §  703(b),  inserted 
at  end  "The  Attorney  General  shall  provide  for  an  ad- 
ditional fee  for  filing  an  application  for  adjustment 
under  subsection  (b)(1)  of  this  section  after  the  end  of 
the  first  year  of  the  2-year  period  described  in  subsec- 
tion (b)(1)(A)  of  this  section." 

Subsec.  (d)(2)(A).  Pub.  L.  101-649.  §  603(a)(13)(A). 
substituted  "(5)  and  (7)(A)"  for  "(14).  (20).  (21).  (25), 
and  (32)". 

Subsec.  (d)(2)(B)(ii).  Pub.  L.  101-649. 
§603(a)(13)(G),  substituted  "1182(a)(4)"  for 
"1182(a)(15)"  in  last  sentence. 

Subsec.  (d)(2)(B)(ii)(I).  Pub.  L.  101-649, 
§603(a)(13)(B).  substituted  "Paragraphs  (2)(A)  and 
(2)(B)"  for  "Paragraphs  (9)  and  (10)". 

Subsec.  (d)(2)(B)(ii)(II).  Pub.  L.  101-649. 
§  603(a)(13)(C),  substituted  "(4)"  for  "(15)". 

Subsec.  (d)(2)(B)(ii)(III).  Pub.  L.  101-649. 
§  603(a)(13)(D).  substituted  "(2)(C)"  for  "(23)". 


Subsec.  (d)(2)(B)(ii)(IV).  Pub.  L.  101-649, 
§603(a)(13)(E),  substituted  "(3)  (relating  to  security 
and  related  grounds),  other  than  subparagraph  (E) 
thereof"  for  "(27),  (28),  and  (29)  (relating  to  national 
security  and  members  of  certain  organizations)". 

Subsec.  (d)(2)(B)(ii)(V).  Pub.  L.  101-649, 
§  603(a)(13)(F),  struck  out  subcl.  (V)  which  referred  to 
par.  (33). 

Subsec.  (d)(2)(B)(iii).  Pub.  L.  101-649. 
§603(a)(13)(H).  substituted  "1182(a)(4)"  for 
"1182(a)(15)". 

Effective  Date  of  1991  Amendment 

Section  307(D  of  Pub.  L.  102-232  provided  that  the 
amendment  made  by  that  section  is  effective  as  if  in- 
cluded in  section  603(a)  of  the  Immigration  Act  of 
1990.  Pub.  L.  101-649. 

Effective  Date  of  1990  Amendment 

Amendment  by  section  603(a)(13)  of  Pub.  L.  101-649 
applicable  to  applications  for  adjustment  of  status 
made  on  or  after  June  1.  1991.  see  section  601(e)(2)  of 
Pub.  L.  101-649.  set  out  as  a  note  under  section  1101  of 
this  title. 

Family  Unity 

Section  301  of  Pub.  L.  101-649.  as  amended  by  Pub. 
L.  101-649.  title  VI.  §  603(a)(23).  Nov.  29,  1990.  104 
Stat.  5084.  provided  that: 

"(a)  Temporary  Stay  of  Deportation  and  Work  Au- 
thorization FOR  Certain  Eligible  Immigrants.— The 
Attorney  General  shall  provide  that  in  the  case  of  an 
alien  who  is  an  eligible  immigrant  (as  defined  in  sub- 
section (b)(1))  as  of  May  5.  1988.  who  has  entered  the 
United  States  before  such  date,  who  resided  in  the 
United  States  on  such  date,  and  who  is  not  lawfully 
admitted  for  permanent  residence,  the  alien— 

"(1)  may  not  be  deported  or  otherwise  required  to 
depart  from  the  United  States  on  a  ground  specified 
in  paragraph  (1)(A),  (1)(B).  (1)(C).  (3)(A).  of  section 
241(a)  of  the  Immigration  and  Nationality  Act  [8 
U.S.C.  1251(a)3  (other  than  so  much  of  section 
241(a)(1)(A)  of  such  Act  as  relates  to  a  ground  of  ex- 
clusion described  in  paragraph  (2)  or  (3)  of  section 
212(a)  of  such  Act  C8  U.S.C.  1182(a)3),  and 

"(2)  shall  be  granted  authorization  to  engage  in 
emplojmaent  in  the  United  States  and  be  provided  an 
'employment  authorized*  endorsement  or  other  ap- 
propriate work  permit. 

"(b)  Eligible  Immigrant  and  Legalized  Alien  De- 
fined.—In  this  section: 

"(1)  The  term  'eligible  immigrant'  means  a  quali- 
fied immigrant  who  is  the  spouse  or  unmarried  child 
of  a  legalized  alien. 

"(2)  The  term  'legalized  alien'  means  an  alien  law- 
fully admitted  for  temporary  or  permanent  resi- 
dence who  was  provided— 

"(A)  temporary  or  permanent  residence  status 
under  section  210  of  the  Immigration  and  Nation- 
ality Act  [8  U.S.C,  1160], 

"(B)  temporary  or  permanent  residence  status 
under  section  245A  of  the  Immigration  and  Na- 
tionality Act  C8  U.S.C.  1255a],  or 

"(C)  permanent  residence  status  under  section 
202  of  the  Immigration  Reform  and  Control  Act  of 
1986  [Pub.  L.  99-603.  set  out  below]. 
"(c)  Application  of  Definitions.— Except  as  other- 
wise specifically  provided  in  this  section,  the  defini- 
tions contained  in  the  Immigration  and  Nationality 
Act  C8  U.S.C.  1101  et  seq.]  shall  apply  in  the  adminis- 
tration of  this  section. 

"(d)  Temporary  Disqualification  From  Certain 
Public  Welfare  Assistance.— Aliens  provided  the  ben- 
efits of  this  section  by  virtue  of  their  relation  to  a  le- 
galized alien  described  in  subsection  (b)(2)(A)  or 
(b)(2)(B)  shall  be  ineligible  for  public  welfare  assist- 
ance in  the  same  manner  and  for  the  same  period  as 
the  legalized  alien  is  ineligible  for  such  assistance 
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under  section  245A(h)  or  210(f),  respectively,  of  the 
Immigration  and  Nationality  Act  [8  U.S.C.  1255a(h), 
1160(f)]. 

"(e)  Exception  por  Certain  Aliens.— An  alien  is  not 
eligible  for  the  benefits  of  this  section  if  the  Attorney 
Creneral  finds  that— 

"(1)  the  alien  has  been  convicted  of  a  felony  or  3 

or  more  misdemeanors  in  the  United  States,  or 
"(2)  the  alien  is  described  in  section  243(h)(2)  of 

the   Immigration   and   Nationality   Act    [8   U.S.C. 

1253(h)(2)]. 

"(f)  Construction.— Nothing  in  this  section  shall  be 
construed  as  authorizing  an  alien  to  apply  for  admis- 
sion to,  or  to  be  admitted  to,  the  United  States  in 
order  to  obtain  benefits  under  this  section. 

"(g)  Eppbctive  Date.— This  section  shall  take  effect 
on  October  1,  1991;  except  that  the  delay  in  effective- 
ness of  this  section  shall  not  be  construed  as  reflecting 
a  Congressional  belief  that  the  existing  family  fairness 
program  should  be  modified  in  any  way  before  such 
date." 

Use  of  Capital  Assets  by  Immigration  and 
Naturalization  Service 

Pub.  L.  101-162,  title  II,  Nov.  21, 1989, 103  Stat.  1000, 
provided:  "That  for  fiscal  year  1990  and  hereafter  cap- 
ital assets  acquired  by  the  Immigration  Legalization 
accoimt  may  be  made  available  for  the  general  use  of 
the  Immigration  and  Naturalization  Service  after  they 
are  no  longer  needed  for  immigration  legalization  pur- 


State  Legalization  Impact-Assistance  Grants 

Section  204  of  Pub.  L.  99-603,  as  amended  by  Pub.  L. 

100-525,  §  2(k),  Oct.  24,  1988,  102  Stat.  2612;  Pub.  L. 

101-166,  title  II,  Nov.  21,  1989,  103  Stat.  1174;  Pub.  L. 

101-238,  §  6(a),  Dec.  18,  1989,  103  Stat.  2104;  Pub.  L. 

101-517,  title  II,  Nov.  5.  1990,  104  Stat.  2206;  Pub.  L. 

102-170,  title  II,  Nov.  26,  1991,  105  Stat.  1124,  provided 

that: 
"(a)  Appropriation  of  Funds.— 

"(1)  In  general.— (A)  Out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  there  are  ap- 
propriated to  carry  out  this  section  (and  including 
Federal,  State,  and  local  administrative  costs) 
$1,000,000,000  (less  the  amount  described  in  para- 
graph (2))  for  fiscal  year  1988  and  for  each  of  the 
three  succeeding  fiscal  years. 

"(B)  Funds  appropriated  for  fiscal  year  1990  under 
this  section  are  reduced  by  $555,244,000,  and  funds 
appropriated  for  fiscal  year  1991  under  this  section 
are  reduced  by  $566,854,000. 

"(C)  For  fiscal  year  1993,  there  are  appropriated  to 
carry  out  this  section  for  costs  incurred  on  or  after 
October  1,  1989  (including  Federal,  State,  and  local 
administrative  costs)  out  of  any  money  in  the  Treas- 
ury not  otherwise  appropriated,  $2,000,000,000  (less 
the  amount  described  in  paragraph  (2)  for  each  of 
fiscal  years  1990  and  1991)  less  the  amount  made 
available  for  allotments  to  States  under  subsection 
(b)  for  fiscal  year  1990  and  fiscal  year  1991. 

ISee  main  edition  for  text  of  (2)] 

"(b)  Entitlement  of  States.— CiSee  main  edition  for 
text  of  U)  to  {4)^ 

"(5)  For  fiscal  year  1993,  the  Secretary  shall  make 
allotments  to  States  under  paragraph  (1)  no  later  than 
October  15, 1992. 

"(c)  Providing  Assistance.— (1)  Of  the  amounts  al- 
lotted to  a  State  under  this  section,  the  State  may 
only  use  such  funds,  in  accordance  with  this  section— 

iSee  main  edition  for  text  of  (A)l 

"(B)  for  reimbursement  of  the  costs  of  programs  of 
public  health  assistance  provided  to  any  alien  who 
is,  or  is  appl3ring  on  a  timely  basis  to  become,  an  eli- 
gible legalized  alien, 

"(C)  to  make  payments  to  State  educational  agen- 
cies for  the  purpose  of  assisting  local  educational 


agencies  of  that  State  in  providing  educational  serv- 
ices for  eligible  legalized  aliens, 

"(D)  to  make  payments  for  public  education  and 
outreach  (including  the  provision  of  information  to 
individual  applicants)  to  inform  temporary  resident 
aliens  regarding— 

"(i)  the  requirements  of  sections  210,  210A,  and 
245A  of  the  Immigration  and  Nationality  Act  [8 
U.S.C.  1160, 1161, 1255a]  regarding  the  adjustment 
of  resident  status, 

"(ii)  sources  of  assistance  for  such  aliens  obtain- 
ing the  adjustment  of  status  described  in  clause  (i), 
including  educational,  informational,  referral  serv- 
ices, and  the  rights  and  responsibilities  of  such 
aliens  and  aliens  lawfully  admitted  for  permanent 
residence, 

"(iii)  the  identification  of  health,  employment, 
and  social  services,  and 

"(iv)  the  importance  of  identifying  oneself  as  a 
temporary  resident  alien  to  service  providers, 
except  that  nothing  in  this  subparagraph  may  be 
construed  as  authorizing  the  provision  of  client 
counseling  or  any  other  service  which  would  assume 
responsibility  for  the  alien's  application  for  the  ad- 
justment of  status  described  in  clause  (i), 

"(E)(i)  subject  to  clause  (ii),  to  make  payments  for 
education  and  outreach  efforts  by  State  agencies  re- 
garding unfair  discrimination  in  emplosmient  prac- 
tices based  on  national  origin  or  citizenship  status, 

"(ii)  except  that  the  State  agencies  shall  not  initi- 
ate such  efforts  imtil  after  such  consultation  with 
the  Office  of  the  Special  Counsel  for  Unfair  Immi- 
gration-Related Employment  Practices  as  is  appro- 
priate to  ensure,  to  the  maximum  extent  feasible,  a 
uniform  program. 
Subject  to  paragraph  (2),  the  State  may  select  the  dis- 
tribution of  the  use  of  such  funds  among  such  pur- 


"(2)  ISee  main  edition  for  text  of  (A)  to  (O] 
"(D)  Of  the  amount  allotted  to  a  State  with  respect 
to  any  fiscal  year,  a  State  may  not  use  more  than— 

"(i)  1  percent  (or,  if  greater,  $100,000)  for  pay- 
ments under  paragraph  (1)(D),  and 

"(ii)  1  percent  (or,  if  greater,  $100,000)  for  pay- 
ments under  paragraph  (1)(E). 

iSee  main  edition  for  text  of  (3);  (d)  to  0*)] 

[Pub.  L.  101-238,  §  6(b),  Dec.  18,  1989,  103  Stat.  2105, 
provided  that:  "The  amendments  made  by  subsection 
(a)  [amending  section  204  of  Pub.  L.  99-603,  set  out 
above]  shall  apply  to  the  use  of  allotments  for  fiscal 
years  beginning  with  fiscal  year  1989."] 

Reports  on  Legalization  Program 
iSee  main  edition  for  textl 

[Functions  of  President  under  section  404  of  Pub.  L. 
99-603  relating  to  initial  report  described  in  section 
404(b)  delegated  to  Attorney  General  and  relating  to 
second  report  described  in  section  404(c)  delegated  to 
Secretary  of  Labor  by  sections  1(c)  and  2(c)  of  Ex. 
Ord.  No.  12789,  Feb.  10, 1992,  57  F.R.  5225,  set  out  as  a 
note  imder  section  1364  of  this  title.] 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1151,  1160, 
1161,  1324b  of  this  title;  title  20  section  3283;  title  26 
section  6039E;  title  42  sections  408,  602,  672, 1436a. 

§  1258.  Change  of  nonimmigrant  classification 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1184,  1201, 
1228, 1251, 1252b,  1254a  of  this  title. 
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§  1259.  Record  of  admission  for  permanent  residence 
in  the  case  of  certain  aliens  who  entered  the 
United  States  prior  to  January  1, 1972 

A  record  of  lawful  admission  for  permanent 
residence  may,  in  the  discretion  of  the  Attorney 
General  and  under  such  regulations  as  he  may 
prescribe,  be  made  in  the  case  of  any  alien,  as 
of  the  date  of  the  approval  of  his  application 
or,  if  entry  occurred  prior  to  July  1,  1924,  as  of 
the  date  of  such  entry,  if  no  such  record  is 
otherwise  available  and  such  alien  shall  satisfy 
the  Attorney  General  that  he  is  not  inadmissi- 
ble under  section  1182(a)(3)(E)  of  this  title  or 
under  section  1182(a)  of  this  title  insofar  as  it 
relates  to  criminals,  procurers  and  other  im- 
moral persons,  subversives,  violators  of  the  nar- 
cotic laws  or  smugglers  of  aliens,  and  he  estab- 
lishes that  he— 

ISee  main  edition  for  text  ofia)  to  (d)] 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-^49, 
title  VI,  §  603(a)(14),  104  Stat.  5083.) 

Amendments 

1990— Pub.  L.  101-649  substituted  "1182(a)(3)(E)"  for 
"1182(a)(33)". 

Effective  Date  of  1990  Amendbient 

Amendment  by  Pub.  L.  101-649  applicable  to  individ- 
uals entering  United  States  on  or  after  Jime  1,  1991, 
see  section  601(e)(1)  of  Pub.  L.  101-649,  set  out  as  a 
note  under  section  1101  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1252b,  1256, 
1444  of  this  title;  title  7  section  2015;  title  42  sections 
408,  1436a. 

Part  VI— Special  Provisions  Relating  to 
Alien  Crewmen 

§  1281.  Alien  crewmen 

[See  main  edition  for  text  ofia)  to  (c)] 
(d)  Violations 

In  case  any  owner,  agent,  consignee,  master, 
or  commanding  officer  shall  fail  to  deliver  com- 
plete, true,  and  correct  lists  or  reports  of  aliens, 
or  to  report  cases  of  desertion  or  landing,  as  re- 
quired by  subsections  (a),  (b),  and  (c)  of  this 
section,  such  owner,  agent,  consignee,  master, 
or  commanding  officer,  shall,  if  required  by  the 
Attorney  General,  pay  to  the  Commissioner  the 
sum  of  $200  for  each  alien  concerning  whom 
such  lists  are  not  delivered  or  such  reports  are 
not  made  as  required  in  the  preceding  subsec- 
tions. In  the  case  that  any  owner,  agent,  con- 
signee, master,  or  commanding  officer  of  a 
vessel  shall  secure  services  of  an  alien  crewman 
described  in  section  1101(a)(15)(D)(i)  of  this 
title  to  perform  longshore  work  not  included  in 
the  normal  operation  and  service  on  board  the 
vessel  imder  section  1288  of  this  title,  the 
owner,  agent,  consignee,  master,  or  command- 
ing officer  shall  pay  to  the  Commissioner  the 
sum  of  $5,000,  and  such  fine  shall  be  a  lien 
against  the  vessel.  No  such  vessel  or  aircraft 
shall  be  granted  clearance  from  any  port  at 
which  it  arrives  pending  the  determination  of 
the  question  of  the  liability  to  the  payment  of 
such  fine,  and  if  such  fine  is  imposed,  while  it 


remains  impaid.  No  such  fine  shall  be  remitted 
or  refunded.  Clearance  may  be  granted  prior  to 
the  determination  of  such  question  upon  depos- 
it of  a  bond  or  a  sum  sufficient  to  cover  such 
fine. 

LSee  main  edition  for  text  of(e)l 

(As  amended  Nov.  29.  1990,  Pub.  L.  101-649, 
title  II,  §  203(b),  104  Stat.  5018;  Dec.  12,  1991, 
Pub.  L.  102-232,  title  III,  §  303(a)(3),  105  Stat. 
1746.) 

Abiendments 

1991— Subsec.  (d).  Pub.  L.  102-232  substituted  "con- 
signee" for  "charterer"  after  "the  owner,  agent,"  in 
second  sentence. 

1990— Subsec.  (d).  Pub.  L.  101-649  substituted  "pay 
to  the  Commissioner  the  sum  of  $200"  for  "pay  to  the 
collector  of  customs  of  any  customs  district  in  which 
the  vessel  or  aircraft  may  at  any  time  be  foimd  the 
simi  of  $10"  and  inserted  after  first  sentence  "In  the 
case  that  any  owner,  agent,  consignee,  master,  or  com- 
manding officer  of  a  vessel  shaU  secure  services  of  an 
alien  crewman  described  in  section  1101(a)(15)(D)(i)  of 
this  title  to  perform  longshore  work  not  Included  in 
the  normal  operation  and  service  on  board  the  vessel 
under  section  1288  of  this  title,  the  owner,  agent,  char- 
terer, master,  or  commanding  officer  shall  pay  to  the 
Commissioner  the  sum  of  $5,000,  and  such  fine  shall 
be  a  lien  against  the  vessel." 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990, 
Pub.  L.  101-649,  see  section  310(1)  of  Pub.  L.  102-232, 
set  out  as  a  note  imder  section  1101  of  this  title. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-649  applicable  to  services 
performed  on  or  after  180  days  after  Nov.  29,  1990,  see 
section  203(d)  of  Pub.  L.  101-649,  set  out  as  a  note 
under  section  1101  of  this  title. 

Inapplicability  of  Amendment  by  Pub.  L.  101-649 

Amendment  by  section  203(b)  of  Pub.  L.  101-649  not 
to  affect  performance  of  longshore  work  in  United 
States  by  citizens  or  nationals  of  United  States,  see 
section  203(a)(2)  of  Pub.  L.  101-649,  set  out  as  a  note 
under  section  1288  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1288.  1330  of 
this  title. 

§  1282.  Conditional  permits  to  land  temporarily 

ISee  main  edition  for  text  ofia)  and  (b)] 

(c)  Penalties 

Any  alien  crewman  who  willfully  remains  in 
the  United  States  in  excess  of  the  number  of 
days  allowed  in  any  conditional  permit  issued 
under  subsection  (a)  of  this  section  shall  be 
fined  imder  title  18  or  imprisoned  not  more 
than  6  months,  or  both. 

(As  amended  Nov.  29.  1990.  Pub.  L.  101-649, 
title  V.  §  543(b)(1),  104  Stat.  5059;  Dec.  12,  1991, 
Pub.  L.  102-232,  title  III,  §  306(c)(3),  105  Stat. 
1752.) 

Amendments 

1991— Subsec.  (c).  Pub.  L.  102-232  substituted  "fined 
under  title  18"  for  "fined  not  more  than  $2,000  (or,  if 
greater,  the  amount  provided  under  title  18)". 
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1990— Subsec.  (c).  Pub.  L.  101-649  substituted  "shaU 
be  fined  not  more  than  $2,000  (or,  if  greater,  the 
amount  provided  under  title  18)  or  imprisoned  not 
more  than  6  months"  for  "shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  fined 
not  more  than  $500  or  shall  be  imprisoned  for  not 
more  than  six  months". 

Effective  Date  of  1991  AaiENDBfENT 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990, 
Pub.  L.  101-649.  see  section  310(1)  of  Pub.  L.  102-232, 
set  out  as  a  note  under  section  1101  of  this  title. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-649  applicable  to  actions 
taken  after  Nov.  29,  1990,  see  section  543(c)  of  Pub.  L. 
101-649,  set  out  as  a  note  under  section  1221  of  this 
title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1184,  1253, 
1283.  1284  of  this  title. 

§  1284.  Control  of  alien  crewmen 
(a)  Penalties  for  failure 

The  owner,  agent,  consignee,  charterer, 
master,  or  commanding  officer  of  any  vessel  or 
aircraft  arriving  in  the  United  States  from  any 
place  outside  thereof  who  fails  (1)  to  detain  on 
board  the  vessel,  or  in  the  case  of  an  aircraft  to 
detain  at  a  place  specified  by  an  immigration 
officer  at  the  expense  of  the  airline,  any  alien 
crewman  employed  thereon  until  an  immigra- 
tion officer  has  completely  inspected  such  alien 
crewman,  including  a  physical  examination  by 
the  medical  examiner,  or  (2)  to  detain  any  alien 
crewman  on  board  the  vessel,  or  in  the  case  of 
an  aircraft  at  a  place  specified  by  an  immigra- 
tion officer  at  the  expense  of  the  airline,  after 
such  inspection  unless  a  conditional  permit  to 
land  temporarily  has  been  granted  such  alien 
crewman  imder  section  1282  of  this  title  or 
unless  an  alien  crewman  has  been  permitted  to 
land  temporarily  under  section  1182(d)(5)  or 
1283  of  this  title  for  medical  or  hospital  treat- 
ment, or  (3)  to  deport  such  alien  crewman  if  re- 
quired to  do  so  by  an  immigration  officer, 
whether  such  deportation  requirement  is  im- 
posed before  or  after  the  crewman  is  permitted 
to  land  temporarily  under  section  1182(d)(5), 
1282,  or  1283  of  this  title,  shall  pay  to  the  Com- 
missioner the  sum  of  $3,000  for  each  alien  crew- 
man in  respect  to  whom  any  such  failure 
occurs.  No  such  vessel  or  aircraft  shall  be  grant- 
ed clearance  pending  the  determination  of  the 
liability  to  the  payment  of  such  fine,  or  while 
the  fine  remains  unpaid,  except  that  clearance 
may  be  granted  prior  to  the  determination  of 
such  question  upon  the  deposit  of  a  sum  suffi- 
cient to  cover  such  fine,  or  of  a  bond  with  suffi- 
cient surety  to  secure  the  payment  thereof  ap- 
proved by  the  Commissioner.  The  Attorney 
General  may,  upon  applic^ation  in  writing  there- 
for, mitigate  such  penalty  to  not  less  than  $500 
for  each  alien  crewman  in  respect  of  whom 
such  failure  occurs,  upon  such  terms  as  he  shall 
think  proper. 

iSee  main  edition  for  text  ofib)  and  (c)] 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  V,  !  543(a)(4),  104  Stat.  5058:  Dec.  12.  1991, 


Pub.   L.   102-232,  title   III,   §  S06(c)(4)(C).   105 
Stat.  1752.) 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-232  substituted  "Com- 
missioner" for  "collector  of  customs**  before  period  at 
end  of  penultimate  sentence. 

1990— Subsec.  (a).  Pub.  L.  101-649  substituted  "Com- 
missioner the  sum  of  $3,000**  for  "collector  of  customs 
of  the  customs  district  in  which  the  port  of  arrival  is 
located  or  in  which  the  failure  to  comply  with  the 
orders  of  the  officer  occurs  the  sum  of  $1,000"  and 
"$500**  for  "$200**. 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990, 
Pub.  K  101-649,  see  section  310(1)  of  Pub.  L.  102-232. 
set  out  as  a  note  under  section  1101  of  this  title. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-649  applicable  to  actions 
taken  after  Nov.  29,  1990,  see  section  543(c)  of  Pub.  L. 
101-649,  set  out  as  a  note  under  section  1221  of  this 
title. 

§  1285.  Employment  on  passenger  vessels  of  aliens  af- 
flicted With  certain  disabilities 

It  shall  be  unlawful  for  any  vessel  or  aircraft 
carrying  passengers  between  a  port  of  the 
United  States  and  a  port  outside  thereof  to 
have  employed  on  board  upon  arrival  in  the 
United  States  any  alien  afflicted  with  feeble- 
mindedness, insanity,  epilepsy,  tuberculosis  in 
any  form,  leprosy,  or  any  dangerous  contagious 
disease.  If  it  appears  to  the  satisfaction  of  the 
Attorney  General,  from  an  examination  made 
by  a  medical  officer  of  the  United  States  Public 
Health  Service,  and  is  so  certified  by  such  offi- 
cer, that  any  such  alien  was  so  afflicted  at  the 
time  he  was  shipped  or  engaged  and  taken  on 
board  such  vessel  or  aircraft  and  that  the  exist- 
ence of  such  affliction  might  have  been  detect- 
ed by  means  of  a  competent  medical  examina- 
tion at  such  time,  the  owner,  commanding  offi- 
cer, agent,  consignee,  or  master  thereof  shall 
pay  for  each  alien  so  afflicted  to  the  Commis- 
sioner the  sum  of  $1,000.  No  vessel  or  aircraft 
shall  be  granted  clearance  pending  the  determi- 
nation of  the  question  of  the  liability  to  the 
payment  of  such  sums,  or  while  such  sums 
remain  unpaid,  except  that  clearance  may  be 
granted  prior  to  the  determination  of  such 
question  upon  the  deposit  of  an  amount  suffi- 
cient to  cover  such  sums  or  of  a  bond  approved 
by  the  Commissioner  with  sufficifjnt  surety  to 
secure  the  payment  thereof.  AAy  such  fine 
may,  in  the  discretion  of  the  Attorney  General, 
be  mitigated  or  remitted, 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  V,  §  543(a)(5),  104  Stat.  5058.) 

Amendbaents 

1990— Pub.  L.  101-649  substituted  "Commissioner 
the  simi  of  $1,000"  for  "collector  of  customs  of  the 
customs  district  in  which  the  port  of  arrival  is  located 
the  sum  of  $50"  in  second  sentence,  and  "Commission- 
er" for  "coUector  of  customs"  in  third  sentence. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-649  applicable  to  actions 
taken  after  Nov.  29,  1990,  see  section  543(c)  of  Pub.  L. 
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101-649,  set  out  as  a  note  under  section  1221  of  this 
title. 

§  1286.  Discharge  of  alien  crewmen;  penalties 

It  shall  be  unlawful  for  any  person,  including 
the  owner,  agent,  consignee,  charterer,  master, 
or  commanding  officer  of  any  vessel  or  aircraft, 
to  pay  off  or  discharge  any  alien  crewman, 
except  an  alien  lawfully  admitted  for  perma- 
nent residence,  employed  on  board  a  vessel  or 
aircraft  arriving  in  the  United  States  without 
first  having  obtained  the  consent  of  the  Attor- 
ney General.  If  it  shall  appear  to  the  satisfac- 
tion of  the  Attorney  General  that  any  alien 
crewman  has  been  paid  off  or  discharged  in  the 
United  States  in  violation  of  the  provisions  of 
this  section,  such  owner,  agent,  consignee,  char- 
terer, master,  commanding  officer,  or  other 
person,  shall  pay  to  the  Commissioner  the  sum 
of  $3,000  for  each  such  violation.  No  vessel  or 
aircraft  shall  be  granted  clearance  pending  the 
determination  of  the  question  of  the  liability  to 
the  payment  of  such  sums,  or  while  such  sums 
remain  unpaid,  except  that  clearance  may  be 
granted  prior  to  the  determination  of  such 
question  upon  the  deposit  of  an  amount  suffi- 
cient to  cover  such  sums,  or  of  a  bond  approved 
by  the  Commissioner  with  sufficient  surety  to 
secure  the  payment  thereof.  Such  fine  may,  in 
the  discretion  of  the  Attorney  General,  be  miti- 
gated to  not  less  than  $1,500  for  each  violation, 
upon  such  terms  as  he  shall  think  proper. 

(As  amended  Nov.  29,  1990,  Pub.  L.   101-649, 
title  V,  §  543(a)(6),  104  Stat.  5058.) 

Amendments 

1990— Pub.  L.  101-649  substituted  "Commissioner 
the  sum  of  $3,000"  for  "collector  of  customs  of  the 
customs  district  in  which  the  violation  occurred  the 
sum  of  $1,000"  in  second  sentence,  "Commissioner"  for 
"collector  of  customs"  in  third  sentence,  and  "$1,500" 
for  "$500"  in  fourth  sentence. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-649  applicable  to  actions 
taken  after  Nov.  29,  1990,  see  section  543(c)  of  Pub.  L. 
101-649,  set  out  as  a  note  under  section  1221  of  this 
title. 

§  1287.  Alien  crewmen  brought  into  the  United  States 
with  intent  to  evade  immigration  laws;  penalties 

Any  person,  including  the  owner,  agent,  con- 
signee, master,  or  commanding  officer  of  any 
vessel  or  aircraft  arriving  in  the  United  States 
from  any  place  outside  thereof,  who  shall 
knowingly  sign  on  the  vessel's  articles,  or  bring 
to  the  United  States  as  one  of  the  crew  of  such 
vessel  or  aircraft,  any  alien,  with  intent  to 
permit  or  assist  such  alien  to  enter  or  land  in 
the  United  States  in  violation  of  law,  or  who 
shall  falsely  and  knowingly  represent  to  a  con- 
sular officer  at  the  time  of  application  for  visa, 
or  to  the  immigration  officer  at  the  port  of  ar- 
rival in  the  United  States,  that  such  alien  is  a 
bona  fide  member  of  the  crew  employed  in  any 
capacity  regularly  required  for  normal  oper- 
ation and  services  aboard  such  vessel  or  air- 
craft, shall  be  liable  to  a  penalty  not  exceeding 
$10,000  for  each  such  violation,  for  which  sum 
such  vessel  or  aircraft  shall  be  liable  and  may 
be  seized  and  proceeded  against  by  way  of  libel 


in   any   district   court   of   the   United   States 
having  jurisdiction  of  the  offense. 

(As  amended  Nov.  29,  1990,  Pub.  L.   101-649, 
title  V,  §  543(a)(7),  104  Stat.  5058.) 

Amendments 

1990— Pub.  L.  101-649  substituted  "$10,000"  for 
"$5,000". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-649  applicable  to  actions 
taken  after  Nov.  29,  1990,  see  section  543(c)  of  Pub.  L. 
101-649,  set  out  as  a  note  under  section  1221  of  this 
title. 

§  1288.    Limitations    on    performance    of    longshore 
work  by  alien  crewmen 

(a)  In  general 

For  purposes  of  section  1101(a)(15)(D)(i)  of 
this  title,  the  term  "normal  operation  and  serv- 
ice on  board  a  vessel"  does  not  include  any  ac- 
tivity that  is  longshore  work  (as  defined  in  sub- 
section (b)  of  this  section),  except  as  provided 
under  subsection  (c)  of  this  section  or  subsec- 
tion (d)  of  this  section. 

(b)  "Longshore  work"  defined 

(1)  In  general 

In  this  section,  except  as  provided  in  para- 
graph (2),  the  term  "longshore  work"  means 
any  activity  relating  to  the  loading  or  unload- 
ing of  cargo,  the  operation  of  cargo-related 
equipment  (whether  or  not  integral  to  the 
vessel),  and  the  handling  of  mooring  lines  on 
the  dock  when  the  vessel  is  made  fast  or  let 
go,  in  the  United  States  or  the  coastal  waters 
thereof. 

(2)  Exception  for  safety  and  environmental  protec- 

tion 

The  term  "longshore  work"  does  not  in- 
clude the  loading  or  unloading  of  any  cargo 
for  w^hich  the  Secretary  of  Transportation 
has,  under  the  authority  contained  in  chapter 
37  of  title  46  (relating  to  Carriage  of  Liquid 
Bulk  Dangerous  Cargoes),  section  1321  of 
title  33,  section  4106  of  the  Oil  Pollution  Act 
of  1990,  or  section  1804  or  1805  of  title  49,  Ap- 
pendix, prescribed  regulations  which  govern— 

(A)  the  handling  or  stowage  of  such  cargo, 

(B)  the  maiming  of  vessels  and  the  duties, 
qualifications,  and  training  of  the  officers 
and  crew  of  vessels  carrying  such  cargo,  and 

(C)  the  reduction  or  elimination  of  dis- 
charge during  ballasting,  tank  cleaning, 
handling  of  such  cargo. 

(3)  Construction 

Nothing  in  this  section  shall  be  construed 
as  broadening,  limiting,  or  otherwise  modify- 
ing the  meaning  or  scope  of  longshore  work 
for  purposes  of  any  other  law,  collective  bar- 
gaining agreement,  or  international  agree- 
ment. 

(c)  Prevailing  practice  exception 

(1)  Subsection  (a)  of  this  section  shall  not 
apply  to  a  particular  activity  of  longshore  work 
in  and  about  a  local  port  if — 

(A)(i)  there  is  in  effect  in  the  local  port  one 

or    more    collective    bargaining    agreements 
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each  covering  at  least  30  percent  of  the 
number  of  individuals  employed  in  perform- 
ing longshore  work  and  (ii)  each  such  agree- 
ment (covering  such  percentage  of  longshore 
workers)  permits  the  activity  to  be  performed 
by  alien  crewmen  under  the  terms  of  such 
agreement;  or 

(B)  there  is  no  collective  bargaining  agree- 
ment in  effect  in  the  local  port  covering  at 
least  30  percent  of  the  number  of  individuals 
employed  in  performing  longshore  work,  and 
an  employer  of  alien  crewmen  (or  the  employ- 
er's designated  agent  or  representative)  has 
filed  with  the  Secretary  of  Labor  at  least  14 
days  before  the  date  of  performance  of  the 
activity  (or  later,  if  necessary  due  to  an  unan- 
ticipated emergency,  but  not  later  than  the 
date  of  performance  of  the  activity)  an  attes- 
tation setting  forth  facts  and  evidence  to 
show  that— 

(i)  the  performance  of  the  activity  by 
alien  crewmen  is  permitted  under  the  pre- 
vailing practice  of  the  particular  port  as  of 
the  date  of  filing  of  the  attestation  and  that 
the  use  of  alien  crewmen  for  such  activity— 

(I)  is  not  during  a  strike  or  lockout  in 
the  course  of  a  labor  dispute,  and 

(II)  is  not  intended  or  designed  to  influ- 
ence an  election  of  a  bargaining  repre- 
sentative for  workers  in  the  local  port; 
and 

(ii)  notice  of  the  attestation  has  been  pro- 
vided by  the  owner,  agent,  consignee, 
master,  or  commanding  officer  to  the  bar- 
gaining representative  of  longshore  workers 
in  the  local  port,  or,  where  there  is  no  such 
bargaining  representative,  notice  of  the  at- 
testation has  been  provided  to  longshore 
workers  employed  at  the  local  port. 

In  applying  subparagraph  (B)  in  the  case  of  a 
particular  activity  of  longshore  work  consisting 
of  the  use  of  an  automated  self-imloading  con- 
veyor belt  or  vacuum-actuated  system  on  a 
vessel,  the  attestation  shall  be  required  to  be 
filed  only  if  the  Secretary  of  Labor  finds,  based 
on  a  preponderance  of  the  evidence  which  may 
be  submitted  by  any  interested  party,  that  the 
performance  of  such  particular  activity  is  not 
described  in  clause  (i)  of  such  subparagraph. 

(2)  Subject  to  paragraph  (4),  an  attestation 
under  paragraph  (1)  shall— 

(A)  expire  at  the  end  of  the  1-year  period 
beginning  on  the  date  of  its  filing  with  the 
Secretary  of  Labor,  and 

(B)  apply  to  aliens  arriving  in  the  United 
States  during  such  1-year  period  if  the  owner, 
agent,  consignee,  master,  or  commanding  offi- 
cer states  in  each  list  imder  section  1281  of 
this  title  that  it  continues  to  comply  with  the 
conditions  in  the  attestation. 

(3)  An  owner,  agent,  consignee,  master,  or 
commanding  officer  may  meet  the  require- 
ments under  this  subsection  with  respect  to 
more  than  one  alien  crewman  in  a  single  list. 

(4)(A)  The  Secretary  of  Labor  shall  compile 
and  make  available  for  public  examination  in  a 
timely  manner  in  Washington,  D.C.,  a  list  iden- 
tifjring  owners,  agents,  consignees,  masters,  or 
commanding  officers  which  have  filed  lists  for 
nonimmigrants         described         in        section 


1101(a)(15)(D)(i)  of  this  title  with  respect  to 
whom  an  attestation  under  paragraph  (1)  is 
made  and,  for  each  such  entity,  a  copy  of  the 
entity's  attestation  under  paragraph  (1)  (and 
accompanying  documentation)  and  each  such 
list  filed  by  the  entity. 

(B)(i)  The  Secretary  of  Labor  shall  establish 
a  process  for  the  receipt,  investigation,  and  dis- 
position of  complaints  respecting  an  entity's 
failure  to  meet  conditions  attested  to,  an  enti- 
ty's misrepresentation  of  a  material  fact  in  an 
attestation,  or,  in  the  case  described  in  the  last 
sentence  of  paragraph  (1),  whether  the  per- 
formance of  the  particular  activity  is  or  is  not 
described  in  paragraph  (l)(B)(i). 

(ii)  Complaints  may  be  filed  by  any  aggrieved 
person  or  organization  (including  bargaining 
representatives,  associations  deemed  appropri- 
ate by  the  Secretary,  and  other  aggrieved  par- 
ties as  determined  imder  regulations  of  the  Sec- 
retary). 

(iii)  The  Secretary  shall  promptly  conduct  an 
investigation  under  this  subparagraph  if  there 
is  reasonable  cause  to  believe  that  an  entity 
fails  to  meet  conditions  attested  to,  an  entity 
has  misrepresented  a  material  fact  in  the  attes- 
tation, or,  in  the  case  described  in  the  last  sen- 
tence of  paragraph  (1),  the  performance  of  the 
particular  activity  is  not  described  in  paragraph 
(l)(B)(i). 

(C)(i)  If  the  Secretary  determines  that  rea- 
sonable cause  exists  to  conduct  an  investigation 
with  respect  to  an  attestation,  a  complaining 
party  may  request  that  the  activities  attested 
to  by  the  employer  cease  during  the  hearing 
process  described  in  subparagraph  (D).  If  such 
a  request  is  made,  the  attesting  employer  shall 
be  issued  notice  of  such  request  and  shall  re- 
spond within  14  days  to  the  notice.  If  the  Secre- 
tary makes  an  initial  determination  that  the 
complaining  party's  position  is  supported  by  a 
preponderance  of  the  evidence  submitted,  the 
Secretary  shall  require  immediately  that  the 
employer  cease  and  desist  from  such  activities 
until  completion  of  the  process  described  in 
subparagraph  (D). 

(ii)  If  the  Secretary  determines  that  reasona- 
ble cause  exists  to  conduct  an  investigation 
with  respect  to  a  matter  under  the  last  sen- 
tence of  paragraph  (1),  a  complaining  party 
may  request  that  the  activities  of  the  employer 
cease  during  the  hearing  process  described  in 
subparagraph  (D)  unless  the  employer  files 
with  the  Secretary  of  Labor  an  attestation 
under  paragraph  (1).  If  such  a  request  is  made, 
the  employer  shall  be  issued  notice  of  such  re- 
quest and  shall  respond  within  14  days  to  the 
notice.  If  the  Secretary  makes  an  initial  deter- 
mination that  the  complaining  party's  position 
is  supported  by  a  preponderance  of  the  evi- 
dence submitted,  the  Secretary  shall  require 
immediately  that  the  employer  cease  and  desist 
from  such  activities  until  completion  of  the 
process  described  in  subparagraph  (D)  unless 
the  employer  files  with  the  Secretary  of  Labor 
an  attestation  under  paragraph  (1). 

(D)  Under  the  process  established  under  sub- 
paragraph (B),  the  Secretary  shall  provide, 
within  180  days  after  the  date  a  complaint  is 
filed  (or  later  for  good  cause  shown),  for  a  de- 
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termination  as  to  whether  or  not  a  basis  exists 
to  make  a  finding  described  in  subparagraph 
(E).  The  Secretary  shall  provide  notice  of  such 
determination  to  the  interested  parties  and  an 
opportimity  for  a  hearing  on  the  complaint 
within  60  days  of  the  date  of  the  determina- 
tion. 

(E)(i)  If  the  Secretary  of  Labor  finds,  after 
notice  and  opportunity  for  a  hearing,  that  an 
entity  has  failed  to  meet  a  condition  attested  to 
or  has  made  a  misrepresentation  of  material 
fact  in  the  attestation,  the  Secretary  shall 
notify  the  Attorney  General  of  such  finding 
and  may,  in  addition,  impose  such  other  admin- 
istrative remedies  (including  civil  monetary 
penalties  in  an  amount  not  to  exceed  $5,000  for 
each  alien  crewman  performing  unauthorized 
longshore  work)  as  the  Secretary  determines  to 
be  appropriate.  Upon  receipt  of  such  notice,  the 
Attorney  General  shall  not  permit  the  vessels 
owned  or  chartered  by  such  entity  to  enter  any 
port  of  the  United  States  during  a  period  of  up 
to  1  year. 

(ii)  If  the  Secretary  of  Labor  finds,  after 
notice  and  opportimity  for  a  hearing,  that,  in 
the  case  described  in  the  last  sentence  of  para- 
graph (1),  the  performance  of  the  particular  ac- 
tivity is  not  described  in  subparagraph  (B)(i), 
the  Secretary  shall  notify  the  Attorney  Gener- 
al of  such  finding  and,  thereafter,  the  attesta- 
tion described  in  paragraph  (1)  shall  be  re- 
quired of  the  employer  for  the  performance  of 
the  particular  activity. 

(P)  A  finding  by  the  Secretary  of  Labor  under 
this  paragraph  that  the  performance  of  an  ac- 
tivity by  alien  crewmen  is  not  permitted  under 
the  prevailing  practice  of  a  local  port  shall  pre- 
clude for  one  year  the  filing  of  a  subsequent  at- 
testation concerning  such  activity  in  the  port 
under  paragraph  (1). 
(d)  Reciprocity  exception 

(1)  In  general 

Subject  to  the  determination  of  the  Secre- 
tary of  State  pursuant  to  paragraph  (2),  the 
Attorney  General  shall  permit  an  alien  crew- 
man to  perform  an  activity  constituting  long- 
shore work  if — 

(A)  the  vessel  is  registered  in  a  country 
that  by  law,  regulation,  or  in  practice  does 
not  prohibit  such  activity  by  crewmembers 
aboard  United  States  vessels;  and 

(B)  nationals  of  a  coimtry  (or  countries) 
which  by  law,  regulation,  or  in  practice  does 
not  prohibit  such  activity  by  crewmembers 
aboard  United  States  vessels  hold  a  majori- 
ty of  the  ownership  interest  in  the  vessel. 

(2)  Establishment  of  list 

The  Secretary  of  State  shall,  in  accordance 
with  section  553  of  title  5,  compile  and  annu- 
ally maintain  a  list,  of  longshore  work  by  par- 
ticular activity,  of  countries  where  perform- 
ance of  such  a  particular  activity  by  crew- 
members aboard  United  States  vessels  is  pro- 
hibited by  law,  r  igulation,  or  in  practice  in 
the  country.  By  not  later  than  90  days  after 
November  29,  1990,  the  Secretary  shall  pub- 
lish a  notice  of  proposed  rulemaking  to  estab- 
lish such  list.  The  Secretary  shall  first  estab- 
lish such  list  by  not  later  than  180  days  after 
November  29, 1990. 


(3)  "In  practice"  defined 

For  purposes  of  this  subsection,  the  term 
"in  practice"  refers  to  an  activity  normally 
performed  in  such  country  during  the  one- 
year  period  preceding  the  arrival  of  such 
vessel  into  the  United  States  or  coastal  waters 
thereof. 

(June  27,  1952,  ch.  477,  title  II,  ch.  6,  §  258,  as 
added  Nov.  29,  1990,  Pub.  L.  101-649,  title  II, 
§  203(a)(1),  104  Stat.  5015,  and  amended  Dec. 
12,  1991,  Pub.  L.  102-232,  title  III.  §  303(a)(4), 
105  Stat.  1747.) 

References  in  Text 

Section  4106  of  the  OU  Pollution  Act  of  1990,  re- 
ferred to  in  subsec.  (b)(2),  is  section  4106  of  Pub.  L. 
101-380.  title  IV,  Aug.  18,  1990.  104  Stat.  513,  which 
amended  section  1228  of  Title  33,  Navigation  and  Navi- 
gable Waters,  and  sections  6101  and  9101  of  Title  46, 
Shipping. 

AMENDBfENTS 

1991— Subsec.  (c)(2)(B).  Pub.  L.  102-232  substituted 
"each  list"  for  "each  such  list". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990. 
Pub.  L.  101-649.  see  section  310(1)  of  Pub.  L.  102-232, 
set  out  as  a  note  under  section  1101  of  this  title. 

Effective  Date 

Section  applicable  to  services  performed  on  or  after 
180  days  after  Nov.  29.  1990,  see  section  203(d)  of  Pub. 
L.  101-649,  set  out  as  an  Effective  Date  of  1990 
Amendment  note  under  section  1101  of  this  title. 

Inapplicability  of  Amendment  by  Pub.  L.  101-649 

Section  203(a)(2)  of  Pub.  L.  101-649  provided  that: 
"This  section  [enacting  this  section,  amending  section 
1101  of  this  title,  and  enacting  provisions  set  out  as  a 
note  under  section  1101  of  this  title]  does  not  affect 
the  performance  of  longshore  work  in  the  United 
States  by  citizens  or  nationals  of  the  United  States." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1101.  1281  of 
this  title. 

Part  VII— Registration  of  Aliens 

§  1301.  Alien  seeking  entry;  contents 

Effective  Date  of  1988  Amendment 

Amendment  by  Pub.  L.  100-525  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  and  National- 
ity Act  Amendments  of  1986.  Pub.  L.  99-653.  see  sec- 
tion 309(b)(15)  of  Pub.  L.  102-232.  set  out  as  an  Effec- 
tive and  Termination  Dates  of  1988  Amendments  note 
imder  section  1101  of  this  title. 

§  1302.  Registration  of  aliens 

Effective  Date  of  1988  Amendment 

Amendment  by  Pub.  L.  100-525  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  and  National- 
ity Act  Amendments  of  1986.  Pub.  L.  99-653.  see  sec- 
tion 309(b)(15)  of  Pub.  K  102-232.  set  out  as  an  Effec- 
tive and  Termination  Dates  of  1988  Amendments  note 
under  section  1101  of  this  title. 

§  1304.  Forms  for  registration  and  fingerprinting 

iSee  main  edition  for  text  ofia)l 
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(b)  ConHdential  nature 

All  registration  and  fingerprint  records  made 
under  the  provisions  of  this  subchapter  shall  be 
confidential,  and  shall  be  made  available  only 
(1)  pursuant  to  section  1357(f)(2)  of  this  title, 
and  (2)  to  such  persons  or  agencies  as  may  be 
designated  by  the  Attorney  General. 

iSee  main  edition  for  text  ofic)  to  (e)] 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  V,  §  503(b)(2),  104  Stat.  5049.) 

Amendments 

1990--Subsec.  (b).  Pub.  L.  101-649  inserted  "(1)  pur- 
suant to  section  1357(f)(2)  of  this  title,  and  (2)''  after 
"only". 

Effective  Date  of  1988  AMENDioan: 

Amendment  by  Pub.  L.  100-525  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  and  National- 
ity Act  Amendments  of  1986,  Pub.  L.  99-653,  see  sec- 
tion 309(b)(15)  of  Pub.  L.  102-232,  set  out  as  an  Effec- 
tive and  Termination  Dates  of  1988  Amendments  note 
under  section  1101  of  this  title. 

Part  VIII— General  Penalty  Provisions 

§  1321.  Prevention  of  unauthorized  landing  of  aliens 

(a)  Failure  to  report;  penalties 

It  shall  be  the  duty  of  every  person,  including 
the  owners,  masters,  officers,  and  agents  of  ves- 
sels, aircraft,  transportation  lines,  or  interna- 
tional bridges  or  toll  roads,  other  than  trans- 
portation lines  which  may  enter  into  a  contract 
as  provided  in  section  1228  of  this  title,  bring- 
ing an  alien  to,  or  providing  a  means  for  an 
alien  to  come  to,  the  United  States  (including 
an  alien  crewman  whose  case  is  not  covered  by 
section  1284(a)  of  this  title)  to  prevent  the 
landing  of  such  alien  in  the  United  States  at  a 
port  of  entry  other  than  as  designated  by  the 
Attorney  General  or  at  any  time  or  place  other 
than  as  designated  by  the  immigration  officers. 
Any  such  person,  owner,  master,  officer,  or 
agent  who  fails  to  comply  with  the  foregoing 
requirements  shall  be  liable  to  a  penalty  to  be 
imposed  by  the  Attorney  General  of  $3,000  for 
each  such  violation,  which  may,  in  the  discre- 
tion of  the  Attorney  General,  be  remitted  or 
mitigated  by  him  in  accordance  with  such  pro- 
ceedings as  he  shall  by  regulation  prescribe. 
Such  penalty  shall  be  a  lien  upon  the  vessel  or 
aircraft  whose  owner,  master,  officer,  or  agent 
violates  the  provisions  of  this  section,  and  such 
vessel  or  aircraft  may  be  libeled  therefor  in  the 
appropriate  United  States  court. 

ISee  main  edition  for  text  ofib)  and  (c)] 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  V,  §  543(a)(8),  104  Stat.  5058.) 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-649  substituted 
"$3,000"  for  "$1,000". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-649  applicable  to  actions 
taken  after  Nov.  29,  1990,  see  section  543(c)  of  Pub.  L, 
101-649,  set  out  as  a  note  under  section  1221  of  this 
title. 


§1322.  Bringing  in  aliens  subject  to  exclusion  on  a 
health-related  ground;  persons  liable;  clearance 
papers;  exceptions;  ''person"  defined 

(a)  Any  person  who  shall  bring  to  the  United 
States  an  alien  (other  than  an  alien  crewman) 
who  is  excludable  imder  section  1182(a)(1)  of 
this  title  shall  pay  to  the  Commissioner  for 
each  and  every  alien  so  afflicted,  the  sum  of 
$3,000  unless  (1)  the  alien  was  in  possession  of  a 
valid,  unexpired  immigrant  visa,  or  (2)  the  alien 
was  allowed  to  land  in  the  United  States,  or  (3) 
the  alien  was  in  possession  of  a  valid  imexpired 
nonimmigrant  visa  or  other  document  authoriz- 
ing such  alien  to  apply  for  temporary  admission 
to  the  United  States  or  an  unexpired  reentry 
permit  issued  to  him,  and  (A)  such  application 
was  made  within  one  hundred  and  twenty  days 
of  the  date  of  issuance  of  the  visa  or  other  doc- 
ument, or  in  the  case  of  an  alien  in  possession 
of  a  reentry  permit,  within  one  hundred  and 
twenty  days  of  the  date  on  which  the  alien  was 
last  examined  and  admitted  by  the  Service,  or 
(B)  in  the  event  the  application  was  made  later 
than  one  himdred  and  twenty  days  of  the  date 
of  issuance  of  the  visa  or  other  document  or 
such  examination  and  admission,  if  such  person 
establishes  to  the  satisfaction  of  the  Attorney 
General  that  the  existence  of  the  excluding 
condition  could  not  have  been  detected  by  the 
exercise  of  due  diligence  prior  to  the  alien's  em- 
barkation. 

(b)  No  vessel  or  aircraft  shall  be  granted 
clearance  papers  pending  determination  of  the 
question  of  liability  to  the  payment  of  any  fine 
under  this  section,  or  while  the  fines  remain 
unpaid,  nor  shall  such  fines  be  remitted  or  re- 
fimded;  but  clearance  may  be  granted  prior  to 
the  determination  of  such  question  upon  the 
deposit  of  a  sum  sufficient  to  cover  such  fines 
or  of  a  bond  with  sufficient  surety  to  secure  the 
payment  thereof,  approved  by  the  Commission- 
er. 

(c)  Nothing  contained  in  this  section  shall  be 
construed  to  subject  transportation  companies 
to  a  fine  for  bringing  to  ports  of  entry  in  the 
United  States  aliens  who  are  entitled  by  law  to 
exemption  from  the  excluding  provisions  of  sec- 
tion 1182(a)  of  this  title. 

(d)  As  used  in  this  section,  the  term  "person" 
means  the  owner,  master,  agent,  commanding 
officer,  charterer,  or  consignee  of  any  vessel  or 
aircraft. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  V,  1543(a)(9),  title  VI,  §603(a)(15),  104 
Stat.  5058,  5083;  Dec.  12,  1991,  Pub.  L.  102-232, 
title  III,  §  307(Z)(7),  105  Stat.  1757.) 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-232  struck  out  comma 
before  "shaU  pay". 

1990— Pub.  L.  101-649,  §  603(a)(16)(D),  substituted 
"exclusion  on  a  health-related  ground"  for  ''disability 
or  afflicted  with  disease"  in  section  catchline. 

Subsec.  (a).  Pub.  L.  101-649,  §  603(a)(15)(A),  substi- 
tuted "excludable  under  section  1182(a)(1)  of  this 
title"  for  "(1)  mentaUy  retarded,  (2)  insane,  (3)  afHict- 
ed  with  psychopathic  personaUty,  or  with  sexual  devi- 
ation, (4)  a  chronic  alcoholic,  (5)  afflicted  with  any 
dangero\is  contagious  disease,  or  (6)  a  narcotic  drug 
addict"  and  "the  excluding  condition"  for  "such  dis- 
ease or  disability". 
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Pub.  L.  101-649.  §  543(a)(9)(A),  substituted  "Commis- 
sioner'' for  "collector  of  customs  of  the  customs  dis- 
trict in  which  the  place  of  arrival  is  located"  and 
"$3,000"  for  "$1,000". 

Subsec.  (b).  Pub.  L.  101-649.  §603(a)(15)(B).  (C).  re- 
designated subsec.  (c)  as  (b)  and  struck  out  former 
subsec.  (b)  which  read  as  follows:  "Any  person  who 
shall  bring  to  the  United  States  an  alien  (other  than 
an  alien  crewman)  afflicted  with  any  mental  defect 
other  than  those  enumerated  in  subsection  (a)  of  this 
section,  or  any  physical  defect  of  a  nature  which  may 
affect  his  ability  to  earn  a  living,  as  provided  in  section 
1182(a)(7)  of  this  title,  shall  pay  to  the  Commissioner 
for  each  and  every  alien  so  afflicted,  the  sum  of 
$3,000,  unless  (1)  the  alien  was  in  possession  of  a  valid, 
imexpired  immigrant  visa,  or  (2)  the  alien  was  allowed 
to  land  in  the  United  States,  or  (3)  the  alien  was  in 
possession  of  a  valid  unexpired  nonimmigrant  visa  or 
other  document  authorizing  such  alien  to  apply  for 
temporary  admission  to  the  United  States  or  an  unex- 
pired reentry  permit  issued  to  him,  and  (A)  such  appli- 
cation was  made  within  one  himdred  and  twenty  days 
of  the  date  of  issuance  of  the  visa  or  other  docimient, 
or  in  the  case  of  an  alien  in  possession  of  a  reentry 
permit,  within  one  hundred  and  twenty  days  of  the 
date  on  which  the  alien  was  last  examined  and  admit- 
ted by  the  Service,  or  (B)  in  the  event  the  application 
was  made  later  than  one  hundred  and  twenty  days  of 
the  date  of  issuance  of  the  visa  or  other  dociunent  or 
such  examination  and  admission,  if  such  person  estab- 
lishes to  the  satisfaction  of  the  Attorney  General  that 
the  existence  of  such  disease  or  disability  could  not 
have  been  detected  by  the  exercise  of  due  diligence 
prior  to  the  alien's  embarkation." 

Pub.  L.  101-649,  §  543(a)(9)(B),  substituted  "Commis- 
sioner" for  "collector  of  customs  of  the  customs  dis- 
trict in  which  the  place  of  arrival  is  located"  and 
"$3,000"  for  "$250". 

Subsec.  (c).  Pub.  L.  101-649,  §603(a)(15)(C).  redesig- 
nated subsec.  (d)  as  (c).  Former  subsec.  (c)  redesignat- 
ed (b). 

Pub.  L.  101-649,  §  543(a)(9)(C),  substituted  "Commis- 
sioner" for  "collector  of  customs". 

Subsecs.  (d),  (e).  Pub.  L.  101-649,  §  603(a)(15)(C),  re- 
designated subsec.  (e)  as  (d).  Former  subsec.  (d)  redes- 
ignated (c). 

Effective  Date  of  1991  Amendment 

Section  307(Z)  of  Pub.  L.  102-232  provided  that  the 
amendment  made  by  that  section  is  effective  as  if  in- 
cluded in  section  603(a)  of  the  Immigration  Act  of 
1990,  Pub.  L.  101-649. 

Effective  Date  of  1990  Amendment 

Amendment  by  section  543(a)(9)  of  Pub.  L.  101-649 
applicable  to  actions  taken  after  Nov.  29,  1990,  see  sec- 
tion 543(c)  of  Pub.  L.  101-649.  set  out  as  a  note  under 
section  1221  of  this  title. 

Amendment  by  section  603(a)(15)  of  Pub.  L.  101-649 
applicable  to  individuals  entering  United  States  on  or 
after  June  1,  1991,  see  section  601(e)(1)  of  Pub.  L. 
101-649.  set  out  as  a  note  under  section  1101  of  this 
title. 

§  1323.  Unlawful  bringing  of  aliens  into  United  States 

(a)  Persons  liable 

It  shall  be  unlawful  for  any  person,  including 
any  transportation  company,  or  the  owner, 
master,  commanding  officer,  agent,  charterer, 
or  consignee  of  any  vessel  or  aircraft,  to  bring 
to  the  United  States  from  any  place  outside 
thereof  (other  than  from  foreign  contiguous 
territory)  any  alien  who  does  not  have  a  valid 
passport  and  an  unexpired  visa,  if  a  visa  was  re- 
quired imder  this  chapter  or  regulations  issued 
thereunder. 


(b)  Evidence 

If  it  appears  to  the  satisfaction  of  the  Attor- 
ney General  that  any  alien  has  been  so 
brought,  such  person,  or  transportation  compa- 
ny, or  the  master,  commanding  officer,  agent, 
owner,  charterer,  or  consignee  of  any  such 
vessel  or  aircraft,  shall  pay  to  the  Commission- 
er the  sum  of  $3,000  for  each  alien  so  brought 
and,  except  in  the  case  of  any  such  alien  who  is 
admitted,  or  permitted  to  land  temporarily,  in 
addition,  a  sum  equal  to  that  paid  by  such  alien 
for  his  transportation  from  the  initial  point  of 
departure,  indicated  in  his  ticket,  to  the  port  of 
arrival,  such  latter  sum  to  be  delivered  by  the 
collector  of  customs  to  the  alien  on  whose  ac- 
count the  assessment  is  made.  No  vessel  or  air- 
craft shall  be  granted  clearance  pending  the  de- 
termination of  the  liability  to  the  payment  of 
such  sums  or  while  such  sums  remain  impaid, 
except  that  clearance  may  be  granted  prior  to 
the  determination  of  such  question  upon  the 
deposit  of  an  amount  sufficient  to  cover  such 
sums,  or  of  a  bond  with  sufficient  surety  to 
secure  the  payment  thereof  approved  by  the 
Commissioner. 

(c)  Remission  or  refund 

Such  sums  shall  not  be  remitted  or  refunded, 
unless  it  appears  to  the  satisfaction  of  the  At- 
torney General  that  such  person,  and  the 
owner,  master,  commanding  officer,  agent, 
charterer,  and  consignee  of  the  vessel  or  air- 
craft, prior  to  the  departure  of  the  vessel  or  air- 
craft from  the  last  port  outside  the  United 
States,  did  not  know,  and  could  not  have  ascer- 
tained by  the  exercise  of  reasonable  diligence, 
that  the  individual  transported  was  an  alien 
and  that  a  valid  passport  or  visa  was  required. 

(d)  Alien  stowaways 

The  owner,  charterer,  agent,  consignee,  com- 
manding officer,  or  master  of  any  vessel  or  air- 
craft arriving  at  the  United  States  from  any 
place  outside  thereof  who  fails  to  detain  on 
board  or  at  such  other  place  as  may  be  desig- 
nated by  an  immigration  officer  any  alien  stow- 
away until  such  stowaway  has  been  inspected 
by  an  immigration  officer,  or  who  fails  to 
detain  such  stowaway  on  board  or  at  such  other 
designated  place  after  inspection  if  ordered  to 
do  so  by  an  immigration  officer,  or  who  fails  to 
deport  such  stowaway  on  the  vessel  or  aircraft 
on  which  he  arrived  or  on  another  vessel  or  air- 
craft at  the  expense  of  the  vessel  or  aircraft  on 
which  he  arrived  when  required  to  do  so  by  an 
immigration  officer,  shall  pay  to  the  Commis- 
sioner the  sum  of  $3,000  for  each  alien  stow- 
away, in  respect  of  whom  any  such  failure 
occurs.  Pending  final  determination  of  liability 
for  such  fine,  no  such  vessel  or  aircraft  shall  be 
granted  clearance,  except  that  clearance  may 
be  granted  upon  the  deposit  of  a  sum  sufficient 
to  cover  such  fine,  or  of  a  bond  with  sufficient 
surety  to  secure  the  pajnnent  thereof  approved 
by  the  Conunissioner.  The  provisions  of  section 
1225  of  this  title  for  detention  of  aliens  for  ex- 
amination before  special  inquiry  officers  and 
the  right  of  appeal  provided  for  in  section  1226 
of  this  title  shall  not  apply  to  aliens  who  arrive 
as  stowaways  and  no  such  alien  shall  be  permit- 
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ted  to  land  in  the  United  States,  except  tempo- 
rarily for  medical  treatment,  or  pursuant  to 
such  regulations  as  the  Attorney  General  may 
prescribe  for  the  ultimate  departure  or  removal 
or  deportation  of  such  alien  from  the  United 
States. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  II,  §  201(b),  title  V,  §543(a)(10),  104  Stat. 
5014,  5058;  Dec.  12,  1991,  Pub.  L.  102-232,  title 
III,  §  306(c)(4)(D),  105  Stat.  1752.) 

Amendbcents 

1991— Subsec.  (b).  Pub.  L.  102-232  substituted  "Com- 
missioner" for  "collector  of  customs"  before  period  at 
end  of  second  sentence. 

1990— Subsec.  (a).  Pub.  L.  101-649.  §  201(b)(1).  insert- 
ed "a  valid  passport  and"  before  "an  unexpired  visa". 

Subsec.  (b).  Pub.  L.  101-649.  §  543(a)(10)(A).  substi- 
tuted "Commissioner  the  sum  of  $3,000"  for  "collector 
of  customs  of  the  customs  district  In  which  the  port  of 
arrival  Is  located  the  sum  of  $1,000". 

Subsec.  (c).  Pub.  L.  101-649,  §  201(b)(2),  inserted 
"valid  passport  or"  before  "visa  was  required". 

Subsec.  (d).  Pub.  L.  101-649.  §  543(a)(10)(B).  substi- 
tuted "Commissioner  the  sum  of  $3,000"  for  "collector 
of  customs  of  the  customs  district  In  which  the  port  of 
arrival  is  located  the  sum  of  $1,000"  in  first  sentence 
and  "Commissioner"  for  "collector  of  customs"  in 
second  sentence. 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990, 
Pub.  L.  101-649,  see  section  310(1)  of  Pub.  L.  102-232, 
set  out  as  a  note  under  section  1101  of  this  title. 

Effective  Date  of  1990  Amendment 

Amendment  by  section  543(a)(10)  of  Pub.  L.  101-649 
applicable  to  actions  taken  after  Nov.  29.  1990.  see  sec- 
tion 543(c)  of  Pub.  L.  101-649.  set  out  as  a  note  under 
section  1221  of  this  title. 

§  1324a.  Unlawful  employment  of  aliens 

(a)  Making  employment  of  unauthorized  aliens  un- 
lawful 

(1)  In  general 

It  is  unlawful  for  a  person  or  other  entity— 
(A)  to  hire,  or  to  recruit  or  refer  for  a  fee, 
for  employment  in  the  United  States  an 
alien  knowing  the  alien  is  an  imauthorized 
alien  (as  defined  in  subsection  (h)(3)  of  this 
section)  with  respect  to  such  employment, 
or 

(B)(i)  to  hire  for  employment  in  the 
United  States  an  individual  without  comply- 
ing with  the  requirements  of  subsection  (b) 
of  this  section  or  (ii)  if  the  person  or  entity 
is  an  agricultural  association,  agricultural 
employer,  or  farm  labor  contractor  (as  de- 
fined in  section  1802  of  title  29),  to  hire,  or 
to  recruit  or  refer  for  a  fee,  for  employment 
in  the  United  States  an  individual  without 
complying  with  the  requirements  of  subsec- 
tion (b)  of  this  section. 

[See  main  edition  for  text  of  (2)  to  (5)1 

(b)  Employment  verification  system 

The  requirements  referred  to  in  paragraphs 
(1)(B)  and  (3)  of  subsection  (a)  of  this  section 
are,  in  the  case  of  a  person  or  other  entity 
hiring,  recruiting,  or  referring  an  individual  for 
employment  in  the  United  States,  the  require- 


ments specified  in  the  following  three  para- 
graphs: 

(1)  Attestation  after  examination  of  documentation 
ISee  main  edition  for  text  of  (A)  to  (Ol 

(D)  Documents  establishing  identity  of  Individual 

A  document  described  in  this  subpara- 
graph is  an  individuars— 

iSee  main  edition  for  text  o/(i)] 

(11)  in  the  case  of  individuals  imder  16 
years  of  age  or  in  a  State  which  does  not 
provide  for  issuance  of  an  identification 
docimient  (other  than  a  driver's  license) 
referred  to  in  clause  (i),  documentation  of 
personal  identity  of  such  other  type  as 
the  Attorney  General  finds,  by  regulation, 
provides  a  reliable  means  of  identifica- 
tion. 

ISee  main  edition  for  text  of  (2)1 
(3)  Retention  of  verification  form 

After  completion  of  such  form  in  accord- 
ance with  paragraphs  (1)  and  (2),  the  person 
or  entity  must  retain  the  form  and  make  it 
available  for  inspection  by  officers  of  the 
Service  ^  the  Special  Counsel  for  Immigra- 
tion-Related Unfair  Employment  Practices, 
or  the  Department  of  Labor  during  a  period 
beginning  on  the  date  of  the  hiring,  recruit- 
ing, or  referral  of  the  individual  and  ending— 

{See  main  edition  for  text  of  (A)  and  (B),  (4) 
and(5);(c)  to(n)l 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  V,  §§  521(a),  538(a),  104  Stat.  5053,  5056; 
Dec.  12,  1991,  Pub.  L.  102-232,  title  III, 
§§  306(b)(2),  309(b)(ll),  105  Stat.  1752,  1759.) 

Amendments 

1991-Subsec.  (b)(l)(D)(il).  Pub.  L.  102-232. 
§  309(b)(ll).  substituted  "clause  (i)'*  for  "clause  (11)". 

Subsec.  (b)(3).  Pub.  L.  102-232.  §  306(b)(2).  struck 
out  comma  after  "officers  of  the  Service". 

1990— Subsec.  (a)(1).  Pub.  L.  101-649.  §  521(a).  struck 
out  "to  hire,  or  to  recruit  or  refer  for  a  fee,  for  em- 
ployment in  the  United  States"  after  "or  other  entity" 
in  introductory  provisions,  inserted  "to  hire,  or  to  re- 
cruit or  refer  for  a  fee,  for  employment  in  the  United 
States"  after  "(A)"  In  subpar.  (A),  and  inserted  "(i)  to 
hire  for  employment  in  the  United  States  an  individ- 
ual without  complying  with  the  requirements  of  sub- 
section (b)  of  this  section  or  (ii)  if  the  person  or  entity 
is  an  agricultiu-al  association,  agricultural  employer,  or 
farm  labor  contractor  (as  defined  in  section  1802  of 
title  29).  to  hire,  or  to  recruit  or  refer  for  a  fee.  for  em- 
ployment in  the  United  States"  after  "(B)"  in  subpar. 
(B). 

Subsec.  (b)(3).  Pub.  L.  101-649,  §  538(a).  which  di- 
rected insertion  of  ",  the  Special  Coimsel  for  Immigra- 
tion-Related Unfair  Employment  Practices,"  after  "of- 
ficers of  the  Service."  was  executed  by  making  the  in- 
sertion after  "officers  of  the  Service"  to  reflect  the 
probable  intent  of  Congress. 

Effective  Date  of  1991  Amendment 

Amendment  by  section  306(b)(2)  of  Pub.  L.  102-232 
effective  as  if  included  in  the  enactment  of  the  Imml- 


^  So  in  original.  Probably  should  be  followed  by  a  comma. 
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gratlon  Act  of  1990,  Pub.  L.  101-649,  see  section  310(1) 
of  Pub.  L.  102-232,  set  out  as  a  note  under  section  1101 
of  this  title. 

Effective  Date  of  1990  Amendment 

Section  521(b)  of  Pub.  L.  101-649  provided  that: 
"The  amendments  made  by  subsection  (a)  [amending 
this  section]  shall  apply  to  recruiting  and  referring  oc- 
curring on  or  after  the  date  of  the  enactment  of  this 
Act  [Nov.  29,  19903." 

Section  538(b)  of  Pub.  L.  101-649  provided  that: 
"The  amendment  made  by  subsection  (a)  [amending 
this  section]  shall  take  effect  on  the  date  of  the  enact- 
ment of  this  Act  [Nov.  29, 1990]." 

Delegation  of  Authority 

Authority  of  President  under  subsec.  (d)(4)  of  this 
section  to  undertake  demonstration  projects  of  differ- 
ent changes  in  requirements  of  employment  verifica- 
tion system  delegated  to  Attorney  General  by  section 
2  of  Ex.  Ord.  No.  12781,  Nov.  20.  1991.  56  P.R.  59203. 
set  out  as  a  note  under  section  301  of  Title  3,  The 
President. 

Pilot  Projects  for  Secure  Documents 

Pub.  L.  101-238,  §  5,  Dec.  18,  1989,  103  Stat.  2104, 
provided  that: 

"(a)  Consultation.— Before  June  1,  1991,  the  Attor- 
ney Greneral  shall  consult  with  State  governments  on 
any  proper  State  initiative  to  improve  the  security  of 
State  or  local  docimients  which  would  satisfy  the  re- 
quirements of  section  274A(b)(l)  of  the  Immigration 
and  Nationality  Act  (8  U.S.C.  1324a).  The  result  of 
such  consultations  shall  be  reported,  before  Septem- 
ber 1,  1991,  to  the  Committees  on  the  Judiciary  of  the 
Senate  and  House  of  Representatives  of  the  United 
States. 

"(b)  Assistance  for  State  Initiatives.— After  such 
consultation  described  in  subsection  (a),  the  Attorney 
General  shall  make  grants  to,  and  enter  into  contracts 
with  (to  such  extent  or  in  such  amounts  as  are  provid- 
ed in  an  appropriation  Act),  the  State  of  California 
and  at  least  2  other  States  with  large  immigrant  popu- 
lations to  promote  any  State  initiatives  to  improve  the 
security  of  State  or  local  documents  which  would  sat- 
isfy the  requirements  of  section  274A(b)(l)  of  the  Im- 
migration and  Nationality  Act  [8  U.S.C.  1324a(b)(l)]. 

"(c)  Authorization  of  Appropriations.- There  are 
authorized  to  be  appropriated  to  the  Attorney  Gener- 
al $10,000,000  for  fiscal  year  1992  to  carry  out  subsec- 
tion (b). 

"(d)  Report  Required.— The  Attorney  General  shall 
report  to  the  Committees  on  the  Judiciary  of  the 
Senate  and  House  of  Representatives  not  later  than 
August  1,  1993,  on  the  security  of  State  or  local  docu- 
ments which  would  satisfy  the  requirements  of  section 
274A(b)(l)  of  the  Immigration  and  Nationality  Act  (8 
U.S.C.  1324a),  and  any  improvements  in  such  docu- 
ments that  have  occurred  as  a  result  of  this  section." 

Reports  on  Unauthorized  Alien  Employment 
iSee  main  edition  for  textl 

[Functions  of  President  under  section  402  of  Pub.  L. 
99-603  delegated  to  Attorney  General,  except  func- 
tions in  section  402(3 )( A)  which  were  delegated  to  Sec- 
retary of  Labor,  by  sections  Kb)  and  2(a)  of  Ex.  Ord. 
No.  12789.  Feb.  10,  1992,  57  F.R.  5225.  set  out  as  a  note 
under  section  1364  of  this  title.] 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1186.  1188, 
1324b.  1324c  of  this  title;  title  18  section  1546;  title  29 
sections  1813. 1851;  title  46  section  8704. 


§  1324b.     Unfair     immigration-related     employment 
practices 

(a)  Prohibition  of  discrimination  based  on  national 
origin  or  citizenship  status 

(1)  General  rule 

It  is  an  unfair  immigration-related  employ- 
ment practice  for  a  person  or  other  entity  to 
discriminate  against  any  individual  (other 
than  an  unauthorized  alien,  as  defined  in  sec- 
tion 1324a(h)(3)  of  this  title)  with  respect  to 
the  hiring,  or  recruitment  or  referral  for  a 
fee,  of  the  individual  for  employment  or  the 
discharging  of  the  individual  from  employ- 
ment— 

(A)  because  of  such  individual's  national 
origin,  or 

(B)  in  the  case  of  a  protected  individual 
(as  defined  in  paragraph  (3)),  because  of 
such  individual's  citizenship  status. 

iSee  main  edition  for  text  of  (2)1 
(3)  "Protected  individual"  defined 

As  used  in  paragraph  (1).  the  term  "protect- 
ed individual"  means  an  individual  who— 

(A)  is  a  citizen  or  national  of  the  United 
States,  or 

(B)  is  an  alien  who  is  lawfully  admitted 
for  permanent  residence,  is  granted  the 
status  of  an  alien  lawfully  admitted  for 
temporary  residence  under  section  1160(a), 
1161(a),  or  1255a(a)(l)  of  this  title,  is  admit- 
ted as  a  refugee  under  section  1157  of  this 
title,  or  is  granted  asylum  under  section 
1158  of  this  title;  but  does  not  include  (i)  an 
alien  who  fails  to  apply  for  naturalization 
within  six  months  of  the  date  the  alien  first 
becomes  eligible  (by  virtue  of  period  of 
lawful  permanent  residence)  to  apply  for 
naturalization  or,  if  later,  within  six  months 
after  November  6,  1986,  and  (ii)  an  alien 
who  has  applied  on  a  timely  basis,  but  has 
not  been  naturalized  as  a  citizen  within  2 
years  after  the  date  of  the  application, 
unless  the  alien  can  establish  that  the  alien 
is  actively  pursuing  naturalization,  except 
that  time  consumed  in  the  Service's  process- 
ing the  application  shall  not  be  counted 
toward  the  2-year  period. 

ISee  main  edition  for  text  ofi4)l 
(5)  Prohibition  of  intimidation  or  retaliation 

It  is  also  an  unfair  immigration-related  em- 
plojmaent  practice  for  a  person  or  other  entity 
to  intimidate,  threaten,  coerce,  or  retaliate 
against  any  individual  for  the  purpose  of 
interfering  with  any  right  or  privilege  secured 
under  this  section  or  because  the  individual 
intends  to  file  or  has  filed  a  charge  or  a  com- 
plaint, testified,  assisted,  or  participated  in 
any  manner  in  an  investigation,  proceeding, 
or  hearing  xmder  this  section.  An  individual 
so  intimidated,  threatened,  coerced,  or  retali- 
ated against  shall  be  considered,  for  purposes 
of  subsections  (d)  and  (g)  of  this  section,  to 
have  been  discriminated  against. 
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(6)  Treatment  of  certain  documentary  practices  as 
employment  practices 

For  purposes  of  paragraph  (1),  a  person's  or 
other  entity's  request,  for  purposes  of  satisfy- 
ing the  requirements  of  section  1324a(b)  of 
this  title,  for  more  or  different  documents 
than  are  required  under  such  section  or  refus- 
ing to  honor  documents  tendered  that  on 
their  face  reasonably  appear  to  be  genuine 
shall  be  treated  as  an  unfair  immigration-re- 
lated employment  practice  relating  to  the 
hiring  of  individuals. 

ISee  main  edition  for  text  ofib)  and  (c)] 

(d)  Investigation  of  charges 

iSee  main  edition  for  text  of  (1)1 

(2)  Private  actions 

If  the  Special  Counsel,  after  receiving  such 
a  charge  respecting  an  unfair  immigration-re- 
lated employment  practice  which  alleges 
knowing  and  intentional  discriminatory  activ- 
ity or  a  pattern  or  practice  of  discriminatory 
activity,  has  not  filed  a  complaint  before  an 
administrative  law  judge  with  respect  to  such 
charge  within  such  120-day  period,  the  Spe- 
cial Counsel  shall  notify  the  person  making 
the  charge  of  the  determination  not  to  file 
such  a  complaint  during  such  period  and  the 
person  maldng  the  charge  may  (subject  to 
paragraph  (3))  file  a  complaint  directly  before 
such  a  judge  within  90  days  after  the  date  of 
receipt  of  the  notice.  The  Special  Counsel's 
failure  to  file  such  a  complaint  within  such 
120-day  period  shall  not  affect  the  right  of 
the  Special  Counsel  to  investigate  the  charge 
or  to  bring  a  complaint  before  an  administra- 
tive law  judge  during  such  90-day  period. 

ISee  main  edition  for  text  ofiS);  ie)  and  (/)] 
(g)  Determinations 

ISee  main  edition  for  text  of  (1)1 
(2)  Orders  flnding  violations 

iSee  main  edition  for  text  of  (A)! 
(B)  Contents  of  order 

Such    an    order    also    may    require    the 
person  or  entity— 

ISee  main  edition  for  text  of(i)  to  (iii)l 

(iv)(I)  except  as  provided  in  subclauses 

(II)  through  (IV),  to  pay  a  civil  penalty  of 
not  less  than  $250  and  not  more  than 
$2,000  for  each  individual  discriminated 
against, 

(II)  except  as  provided  in  subclauses 

(III)  and  (IV),  in  the  case  of  a  person  or 
entity  previously  subject  to  a  single  order 
under  this  paragraph,  to  pay  a  civil  penal- 
ty of  not  less  than  $2,000  and  not  more 
than  $5,000  for  each  individual  discrimi- 
nated against, 

(III)  except  as  provided  in  subclause 
(IV),  in  the  case  of  a  person  or  entity  pre- 
viously subject  to  more  than  one  order 
under  this  paragraph,  to  pay  a  civil  penal- 
ty of  not  less  than  $3,000  and  not  more 


than  $10,000  for  each  individual  discrimi- 
nated against,  and 

(IV)  in  the  case  of  an  unfair  immigra- 
tion-related emplo3nnent  practice  de- 
scribed in  subsection  (a)(6)  of  this  section, 
to  pay  a  civil  penalty  of  not  less  than  $100 
and  not  more  than  $1,000  for  each  individ- 
ual discriminated  against; 

(V)  to  post  notices  to  employees  about 
their  rights  under  this  section  and  em- 
ployers' obligations  under  section  1324a  of 
this  title; 

(vi)  to  educate  all  personnel  involved  in 
hiring  and  complying  with  this  section  or 
section  1324a  of  this  title  about  the  re- 
quirements of  this  section  or  such  section; 

(vii)  to  remove  (in  an  appropriate  case) 
a  false  performance  review  or  false  warn- 
ing from  an  employee's  personnel  file;  and 

(viii)  to  lift  (in  an  appropriate  case)  any 
restrictions  on  an  employee's  assignments, 
work  shifts,  or  movements. 

iSee  main  edition  for  text  of(C)l 

(D)  Treatment  of  distinct  entities 

In  applying  this  subsection  in  the  case  of 
a  person  or  entity  composed  of  distinct, 
physically  separate  subdivisions  each  of 
which  provides  separately  for  the  hiring,  re- 
cruiting, or  referring  for  employment,  with- 
out reference  to  the  practices  of,  and  not 
under  the  control  of  or  common  control 
with,  another  subdivision,  each  such  subdi- 
vision shall  be  considered  a  separate  person 
or  entity. 

iSee  main  edition  for  text  of  (3);  (h)  to  (k)! 

(I)  Dissemination  of  information  concerning  anti-dis- 
crimination provisions 

(1)  Not  later  than  3  months  after  November 
29,  1990,  the  Special  Counsel,  in  cooperation 
with  the  chairman  of  the  Equal  Employment 
Opportimity  Commission,  the  Secretary  of 
Labor,  and  the  Administrator  of  the  Small 
Business  Administration,  shall  conduct  a  cam- 
paign to  disseminate  information  respecting  the 
rights  and  remedies  prescribed  under  this  sec- 
tion and  under  title  VII  of  the  Civil  Rights  Act 
of  1964  [42  U.S.C.  2000e  et  seq.3  in  connection 
with  unfair  immigration-related  employment 
practices.  Such  campaign  shall  be  aimed  at  in- 
creasing the  loiowledge  of  employers,  employ- 
ees, and  the  general  public  concerning  employ- 
er and  employee  rights,  responsibilities,  and 
remedies  imder  this  section  and  such  title. 

(2)  In  order  to  carry  out  the  campaign  under 
this  subsection,  the  Special  Coimsel— 

(A)  may,  to  the  extent  deemed  appropriate 
and  subject  to  the  availability  of  appropria- 
tions, contract  with  public  and  private  organi- 
zations for  outreach  activities  under  the  cam- 
paign, and 

(B)  shall  consult  with  the  Secretary  of 
Labor,  the  chairman  of  the  Equal  Employ- 
ment Opportunity  Commission,  and  the 
heads  of  such  other  agencies  as  may  be  ap- 
propriate. 
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(3)  There  are  authorized  to  be  appropriated 
to  carry  out  this  subsection  $10,000,000  for  each 
fiscal  year  (beginning  with  fiscal  year  1991). 

(As  amended  Nov.  29.  1990,  Pub.  L.  101-649, 
title  V,  §S531,  532(a),  533(a),  534(a),  535(a), 
536(a),  537(a),  539(a),  104  Stat.  5054-5056;  Dec. 
12.  1991,  Pub.  L.  102-232,  title  III,  §  306(b)(1), 
(3),  (c)(1),  105  Stat.  1752.) 

References  in  Text 

The  Civil  Rights  Act  of  1964,  referred  to  in  subsecs. 
(b)(2)  and  (Z)(l),  is  Pub.  L.  88-352,  July  2, 1964,  78  Stat. 
252,  as  amended.  Title  VII  of  the  Civil  Rights  Act  of 
1964  is  classified  generally  to  subchapter  VI  (§  2000e 
et  seq.)  of  chapter  21  of  Title  42,  The  Public  Health 
and  Welfare.  For  complete  classification  of  this  Act  to 
the  Code,  see  Short  Title  note  set  out  imder  section 
2000a  of  Title  42  and  Tables. 

Amendments 

1991~Subsec.  (g)(2)(B)(iv)(II).  Pub.  L.  102-232, 
§  306(b)(1),  substituted  "subclauses  (III)  and  iIVY'  for 
"subclause  (IV)". 

Subsec.  (g)(2)(B)(iv)(r7).  Pub.  L.  102-232, 
§  306(b)(3)(A),  substituted  a  semicolon  for  period  at 
end. 

Subsec.  (g)(2)(B)(v),  (vi).  Pub,  L.  102-232. 
§  306(b)(3)(B),  substituted  semicolons  for  commas  at 
end. 

Subsec.  (g)(2)(B)(vii).  Pub.  L.  102-232,  §  306(b)(3)(C). 
(D),  substituted  a  semicolon  for  comma  at  end  and  "to 
remove  (in  an  appropriate  case)"  for  "to  order  (in  an 
appropriate  case)  the  removal  of". 

Subsec.  (g)(2)(B)(vm).  Pub.  L.  102-232. 
§  306(b)(3)(E),  substituted  "to  lift  (in  an  appropriate 
case)"  for  "to  order  (in  an  appropriate  case)  the  lifting 
of". 

Subsec.  (g)(2)(D).  Pub.  L.  102-232,  §  306(c)(1).  substi- 
tuted "physically"  for  "physicially". 

1990--Subsec.  (a)(1)(B).  Pub.  L.  101-649,  §  533(a)(1). 
substituted  "protected  individual"  for  "citizen  or  in- 
tending citizen". 

Subsec.  (a)(3).  Pub.  L.  101-649.  §  533(a)(2).  (3).  in 
heading  and  text  substituted  "protected  individual" 
for  "citizen  or  intending  citizen". 

Subsec.  (a)(3)(B).  Pub.  L.  101-649,  §  533(a)(4),  substi- 
tuted "is  an  alien  who  is  lawfully  admitted  for  perma- 
nent residence,  is  granted  the  status  of  an  alien  law- 
fully admitted  for  temporary  residence  under  section 
1160(a).  1161(a).  or  1255a(a)(l)  of  this  title,  is  admitted 
as  a  refugee  under  section  1157  of  this  title,  or  is 
granted  asylum  under  section  1158  of  this  title;  but 
does  not"  for  "is  an  alien  who— 

"(i)  is  lawfully  admitted  for  permanent  residence, 

is  granted  the  status  of  an  alien  lawfully  admitted 

for    temporary    residence    under    section    1160(a), 

1161(a),  or  1255a(a)(l)  of  this  title,  is  admitted  as  a 

refugee  under  section  1157  of  this  title,  or  is  granted 

asylum  under  section  1158  of  this  title,  and 
"(ii)  evidences  an  intention  to  become  a  citizen  of 

the  United  States  through  completing  a  declaration 

of  intention  to  become  a  citizen; 
but  does  not",  and  in  closing  provisions  substituted 
"(i)"  and  "(ii)"  for  "(I)"  and  "(II)",  respectively. 

Pub.  L.  101-649,  §  532(a),  inserted  reference  to  sec- 
tions 1160(a)  and  1161(a)  of  this  title  in  cl.  (i). 

Subsec.  (a)(5).  Pub.  L.  101-649,  §  534(a),  added  par. 
(5). 

Subsec.  (a)(6).  Pub.  L.  101-649,  §  535(a),  added  par. 
(6). 

Subsec.  (d)(2).  Pub.  L.  101-649,  §  537(a),  inserted 
"the  Special  Counsel  shall  notify  the  person  making 
the  charge  of  the  determination  not  to  file  such  a 
complaint  during  such  period  and"  after  "120-day 
period,",  inserted  "within  90  days  after  the  date  of  re- 
ceipt of  the  notice"  before  period  at  end.  and  inserted 
at  end  "The  Special  Counsel's  failure  to  file  such  a 
complaint  within  such  120-day  period  shall  not  affect 


the  right  of  the  Special  Counsel  to  investigate  the 
charge  or  to  bring  a  complaint  before  an  administra- 
tive law  judge  during  such  90-day  period." 

Subsec.  (g)(2)(B)(iii).  Pub.  L.  101-649,  §  539(a)(1), 
struck  out  "and"  at  end. 

Subsec.  (g)(2KB)(iv).  Pub.  L.  101-^49.  §  539(a)(2). 
which  directed  the  substitution  of  a  comma  for  the 
period  at  end  of  cl.  (iv)(II),  could  not  be  executed  be- 
cause of  the  general  amendment  of  cl.  (iv)  by  Pub.  L. 
101-649.  §  536(a).  see  below. 

Pub.  L.  101-649.  §  536(a).  amended  cl.  (iv)  generally. 
Prior  to  amendment,  cl.  (iv)  read  as  follows: 

"(I)  except  as  provided  in  subclause  (II).  to  pay  a 
civil  penalty  of  not  more  than  $1,000  for  each  individ- 
ual discriminated  against,  and 

"(II)  in  the  case  of  a  person  or  entity  previously  sub- 
ject to  such  an  order,  to  pay  a  civil  penalty  of  not 
more  than  $2,000  for  each  individual  discriminated 
against." 

Subsec.  (g)(2)(B)(v)  to  (viii).  Pub.  L.  101-649, 
§  539(a)(3),  added  els.  (v)  to  (viii). 

Subsec.  (Z).  Pub.  L.  101-649,  §  531,  added  subsec.  ill 

Effective  Date  of  1991  Amendbient 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990, 
Pub.  L.  101-649.  see  section  310(1)  of  Pub.  L.  102-232, 
set  out  as  a  note  under  section  1101  of  this  title. 

Effective  Date  of  1990  Amendment 

Section  532(b)  of  Pub.  L.  101-649  provided  that: 
"The  amendment  made  by  subsection  (a)  [amending 
this  section]  shall  apply  to  actions  occurring  on  or 
after  the  date  of  the  enactment  of  this  Act  [Nov.  29, 
19901." 

Section  533(b)  of  Pub.  L.  101-649  provided  that: 
"The  amendments  made  by  subsection  (a)  [amending 
this  section]  shall  apply  to  unfair  immigration-related 
employment  practices  occurring  before,  on,  or  after 
the  date  of  the  enactment  of  this  Act  [Nov.  29,  19901." 

Section  534(b)  of  Pub.  L.  101-649  provided  that: 
"The  amendment  made  by  subsection  (a)  [amending 
this  section]  shall  apply  to  actions  occurring  on  or 
after  the  date  of  the  enactment  of  this  Act  [Nov.  29. 
1990]." 

Section  535(b)  of  Pub.  L.  101-649  provided  that: 
"The  amendment  made  by  subsection  (a)  [amending 
this  section]  shall  take  effect  on  the  date  of  the  enact- 
ment of  this  Act  [Nov.  29,  1990].  but  shall  apply  to  ac 
tions  occurring  on  or  after  such  date." 

Section  536(b)  of  Pub.  L.  101-649  provided  that: 
"The  amendments  made  by  this  section  [amending 
this  section]  shall  apply  to  unfair  immigration-related 
employment  practices  occurring  after  the  date  of  the 
enactment  of  this  Act  [Nov.  29, 1990]." 

Section  537(b)  of  Pub.  L.  101-649  provided  that: 
"The  amendments  made  by  subsection  (a)  [amending 
this  section]  shall  apply  to  charges  received  on  or 
after  the  date  of  the  enactment  of  this  Act  [Nov.  29, 
1990]." 

Section  539(b)  of  Pub.  L.  101-649  provided  that: 
"The  amendments  made  by  subsection  (a)  [amending 
this  section]  shall  apply  to  orders  with  respect  to 
unfair  immigration-related  employment  practices  oc- 
curring on  or  after  the  date  of  the  enactment  of  this 
Act  [Nov.  29,  19901." 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16.  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 
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§  1324c.  Penalties  for  document  fraud 

(a)  Activities  prohibited 

It  is  unlawful  for  any  person  or  entity  know- 
ingly— 

(1)  to  forge,  counterfeit,  alter,  or  falsely 
make  any  document  for  the  purpose  of  satis- 
fying a  requirement  of  this  chapter, 

(2)  to  use,  attempt  to  use,  possess,  obtain, 
accept,  or  receive  or  to  provide  any  forged, 
counterfeit,  altered,  or  falsely  made  docu- 
ment in  order  to  satisfy  any  requirement  of 
this  chapter, 

(3)  to  use  or  attempt  to  use  or  to  provide  or 
attempt  to  provide  any  document  lawfully 
issued  to  a  person  other  than  the  possessor 
(including  a  deceased  individual)  for  the  pur- 
pose of  satisfying  a  requirement  of  this  chap- 
ter, or 

(4)  to  accept  or  receive  or  to  provide  any 
document  lawfully  issued  to  a  person  other 
than  the  possessor  (including  a  deceased  indi- 
vidual) for  the  purpose  of  complying  with  sec- 
tion 1324a(b)  of  this  title. 

(b)  Exception 

This  section  does  not  prohibit  any  lawfully 
authorized  investigative,  protective,  or  intelli- 
gence activity  of  a  law  enforcement  agency  of 
the  United  States,  a  State,  or  a  subdivision  of  a 
State,  or  of  an  intelligence  agency  of  the 
United  States,  or  any  activity  authorized  under 
title  V  of  the  Organized  Crime  Control  Act  of 
1970  (18  U.S.C.  note  prec.  3481). 

(c)  Construction 

Nothing  in  this  section  shall  be  construed  to 
diminish  or  qualify  any  of  the  penalties  avail- 
able for  activities  prohibited  by  this  section  but 
proscribed  as  well  in  title  18. 

(d)  Enforcement 

(1)  Authority  in  investigations 

In  conducting  investigations  and  hearings 
under  this  subsection— 

(A)  immigration  officers  and  administra- 
tive law  judges  shall  have  reasonable  access 
to  examine  evidence  of  any  person  or  entity 
being  investigated,  and 

(B)  administrative  law  judges,  may,  if  nec- 
essary, compel  by  subpoena  the  attendance 
of  witnesses  and  the  production  of  evidence 
at  any  designated  place  or  hearing. 

In  case  of  contumacy  or  refusal  to  obey  a  sub- 
poena lawfully  issued  under  this  paragraph 
and  upon  application  of  the  Attorney  Gener- 
al, an  appropriate  district  court  of  the  United 
States  may  issue  an  order  requiring  compli- 
ance with  such  subpoena  and  any  failure  to 
obey  such  order  may  be  punished  by  such 
court  as  a  contempt  thereof. 

(2)  Hearing 

(A)  In  general 

Before  imposing  an  order  described  in 
paragraph  (3)  against  a  person  or  entity 
under  this  subsection  for  a  violation  of  sub- 
section (a)  of  this  section,  the  Attorney 
General  shall  provide  the  person  or  entity 
with  notice  and,  upon  request  made  within 
a  reasonable  time  (of  not  less  than  30  days. 


as  established  by  the  Attorney  General)  of 
the  date  of  the  notice,  a  hearing  respecting 
the  violation. 

(B)  Conduct  of  hearing 

Any  hearing  so  requested  shall  be  con- 
ducted before  an  administrative  law  judge. 
The  hearing  shall  be  conducted  in  accord- 
ance with  the  requirements  of  section  554 
of  title  5.  The  hearing  shall  be  held  at  the 
nearest  practicable  place  to  the  place  where 
the  person  or  entity  resides  or  of  the  place 
where  the  alleged  violation  occurred.  If  no 
hearing  is  so  requested,  the  Attorney  Gen- 
eral's imposition  of  the  order  shall  consti- 
tute a  final  and  unappealable  order. 

(C)  Issuance  of  orders 

If  the  administrative  law  judge  deter- 
mines, upon  the  preponderance  of  the  evi- 
dence received,  that  a  person  or  entity  has 
violated  subsection  (a)  of  this  section,  the 
administrative  law  judge  shall  state  his 
findings  of  fact  and  issue  and  cause  to  be 
served  on  such  person  or  entity  an  order  de- 
scribed in  paragraph  (3). 

(3)  Cease  and  desist  order  with  civil  money  penalty 

With  respect  to  a  violation  of  subsection  (a) 
of  this  section,  the  order  imder  this  subsec- 
tion shall  require  the  person  or  entity  to 
cease  and  desist  from  such  violations  and  to 
pay  a  civil  penalty  in  an  amoimt  of— 

(A)  not  less  than  $250  and  not  more  than 
$2,000  for  each  document  used,  accepted,  or 
created  and  each  instance  of  use,  accept- 
ance, or  creation,  or 

(B)  in  the  case  of  a  person  or  entity  previ- 
ously subject  to  an  order  under  this  para- 
graph, not  less  than  $2,000  and  not  more 
than  $5,000  for  each  document  used,  accept- 
ed, or  created  and  each  instance  of  use,  ac- 
ceptance, or  creation. 

In  applying  this  subsection  in  the  case  of  a 
person  or  entity  composed  of  distinct,  phys- 
ically separate  subdivisions  each  of  which 
provides  separately  for  the  hiring,  recruiting, 
or  referring  for  employment,  without  refer- 
ence to  the  practices  of,  and  not  imder  the 
control  of  or  common  control  with,  another 
subdivision,  each  such  subdivision  shall  be 
considered  a  separate  person  or  entity. 

(4)  Administrative  appellate  review 

The  decision  and  order  of  an  administrative 
law  judge  shall  become  the  final  agency  deci- 
sion and  order  of  the  Attorney  General 
unless,  within  30  days,  the  Attorney  General 
modifies  or  vacates  the  decision  and  order,  in 
which  case  the  decision  and  order  of  the  At- 
torney General  shall  become  a  final  order 
under  this  subsection. 

(5)  Judicial  review 

A  person  or  entity  adversely  affected  by  a 
final  order  under  this  section  may,  within  45 
days  after  the  date  the  final  order  is  issued, 
file  a  petition  in  the  Court  of  Appeals  for  the 
appropriate  circuit  for  review  of  the  order. 
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(6)  Enforcement  of  orders 

If  a  person  or  entity  fails  to  comply  with  a 
final  order  issued  under  this  section  against 
the  person  or  entity,  the  Attorney  General 
shall  file  a  suit  to  seek  compliance  with  the 
order  in  any  appropriate  district  court  of  the 
United  States.  In  any  such  suit,  the  validity 
and  appropriateness  of  the  final  order  shall 
not  be  subject  to  review. 

(June  27,  1952,  ch.  477,  title  II,  ch.  8,  §  274C,  as 
added  Nov.  29,  1990,  Pub.  L.  101-649,  title  V, 
§  544(a),  104  Stat.  5059,  and  amended  Dec.  12, 
1991,  Pub.  L.  102-232,  title  III,  §  306(c)(5)(A), 
105  Stat.  1752.) 

References  in  Text 

Title  V  of  the  Organized  Crime  Control  Act  of  1970. 
referred  to  in  subsec.  (b),  is  title  V  of  Pub.  L.  91-452. 
Oct.  15.  1970,  84  Stat.  933.  which  was  set  out  as  a  note 
preceding  section  3481  of  Title  18.  Crimes  and  Crimi- 
nal Procedure,  and  was  repealed  by  Pub.  L.  98-473, 
title  II.  §  1209(b).  Oct.  12.  1984.  98  Stat.  2163.  effective 
Oct.  1, 1984.  See  section  3521  et  seq.  of  Title  18. 

Amendbsents 

1991— Subsec.  (a)(2)  to  (4).  Pub.  L.  102-232  inserted 
"or  to  provide"  after  "receive"  in  pars.  (2)  and  (4)  and 
"or  to  provide  or  attempt  to  provide"  after  "attempt 
to  use"  in  par.  (3). 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990. 
Pub.  L.  101-649.  see  section  310(1)  of  Pub.  L.  102-232. 
set  out  as  a  note  under  section  1101  of  this  title. 

Effective  Date 

Section  applicable  to  persons  or  entities  that  have 
committed  violations  on  or  after  Nov.  29.  1990.  see  sec- 
tion 544(d)  of  Pub.  li.  101-649.  as  amended,  set  out  as 
an  Effective  Date  of  1990  Amendment  note  under  sec- 
tion 1261  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1182,  1251, 
1330  of  this  title. 

§  1325.  Improper  entry  by  alien 

(a)  Improper  time  or  place;  avoidance  of  examination 
or  inspection;  misrepresentation  and  conceal- 
ment of  facts 

Any  alien  who  (1)  enters  or  attempts  to  enter 
the  United  States  at  any  time  or  place  other 
than  as  designated  by  immigration  officers,  or 
(2)  eludes  examination  or  inspection  by  immi- 
gration officers,  or  (3)  attempts  to  enter  or  ob- 
tains entry  to  the  United  States  by  a  willfully 
false  or  misleading  representation  or  the  willful 
concealment  of  a  material  fact,  shall,  for  the 
first  commission  of  any  such  offense,  be  fined 
under  title  18  or  imprisoned  not  more  than  6 
months,  or  both,  and,  for  a  subsequent  commis- 
sion of  any  such  offense,  be  fined  imder  title  18, 
or  imprisoned  not  more  than  2  years,  or  both. 

iSee  main  edition  for  text  of(b)l 
(c)  Immigration-related  entrepreneurship  fraud 

Any  individual  who  knowingly  establishes  a 
commercial  enterprise  for  the  purpose  of  evad- 
ing any  provision  of  the  immigration  laws  shall 
be  imprisoned  for  not  more  than  5  years,  fined 
in  accordance  with  title  18,  or  both. 


(As  amended  Nov.  29,  1990,  Pub.  L.  101-649. 
title  I,  §  121(b)(3),  title  V,  §  543(b)(2),  104  Stat. 
4994,  5059;  Dec.  12,  1991,  Pub.  L.  102-232,  title 
III,  §  306(c)(3),  105  Stat.  1752.) 

Amendbcents 

1991— Subsec.  (a).  Pub.  L.  102-232  substituted  "fined 
under  title  18"  for  "fined  not  more  than  $2,000  (or,  if 
greater,  the  amount  provided  under  title  18)". 

1990— Subsec.  (a).  Pub.  L.  101-649.  §  543(b)(2),  insert- 
ed "or  attempts  to  enter"  after  "(1)  enters"  and  "at- 
tempts to  enter  or"  after  "or  (3)",  and  substituted 
"shall,  for  the  first  commission  of  any  such  offense,  be 
fined  not  more  than  $2,000  (or.  if  greater,  the  amount 
provided  under  title  18)  or  imprisoned  not  more  than  6 
months,  or  both,  and.  for  a  subsequent  commission  of 
any  such  offense,  be  fined  imder  title  18.  or  impris- 
oned not  more  than  2  years"  for  "shall,  for  the  first 
commission  of  any  such  offenses,  be  guilty  of  a  misde- 
meanor and  upon  conviction  thereof  be  pimished  by 
imprisonment  for  not  more  than  six  months,  or  by  a 
fine  of  not  more  than  $500.  or  by  both,  and  for  a  sub- 
sequent commission  of  any  such  offenses  shall  be 
guilty  of  a  felony  and  upon  conviction  thereof  shaU  be 
punished  by  imprisonment  for  not  more  than  two 
years,  or  by  a  fine  of  not  more  than  $1,000". 

Subsec.  (c).  Pub.  L.  101-649,  §  121(bK3),  added 
subsec.  (c). 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990, 
Pub.  L.  101-649,  see  section  310(1)  of  Pub.  L.  102-232. 
set  out  as  a  note  under  section  1101  of  this  title. 

Effective  Date  of  1990  Amendment 

Amendment  by  section  121(b)(3)  of  Pub.  L.  101-649 
effective  Oct.  1,  1991,  and  applicable  beginning  with 
fiscal  year  1992,  see  section  161(a)  of  Pub.  L.  101-649, 
set  out  as  a  note  under  section  1101  of  this  title. 

Amendment  by  section  643(b)(2)  of  Pub.  L.  101-649 
applicable  to  actions  taken  after  Nov.  29,  1990,  see  sec- 
tion 543(c)  of  Pub.  L.  101-649,  set  out  as  a  note  under 
section  1221  of  this  title. 

§  1326.  Reentry  of  deported  alien;  criminal  penalties 
for  reentry  of  certain  deported  aliens 

(a)  Subject  to  subsection  (b)  of  this  section, 
any  alien  who— 

ISee  main  edition  for  text  ofil)  and  (2)] 

shall  be  fined  under  title  18,  or  imprisoned  not 
more  than  2  years,  or  both. 

ISee  main  edition  for  text  of(b)l 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  V,  §  543(b)(3),  104  Stat.  5059.) 

Amendbients 

1990~Subsec.  (a).  Pub.  L.  101-649  substituted  'shall 
be  fined  under  title  18,  or  imprisoned  not  more  than  2 
years"  for  "shall  be  guilty  of  a  felony,  and  upon  con- 
viction thereof,  be  punished  by  imprisonment  of  not 
more  than  two  years,  or  by  a  fine  of  not  more  than 
$1,000". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-649  applicable  to  actions 
taken  after  Nov.  29,  1990.  see  section  543(c)  of  Pub.  L. 
101-649,  set  out  as  a  note  under  section  1221  of  this 
title. 
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§  1327.  Aiding  or  assisting  certain  aliens  to  enter 

Any  person  who  knowingly  aids  or  assists  any 
alien  excludable  under  section  1182(a)(2)  (inso- 
far as  an  alien  excludable  under  such  section 
has  been  convicted  of  an  aggravated  felony)  or 
1182(a)(3)  (other  than  subparagraph  (E)  there- 
of) of  this  title  to  enter  the  United  States,  or 
who  connives  or  conspires  with  any  person  or 
persons  to  allow,  procure,  or  permit  any  such 
alien  to  enter  the  United  States,  shall  be  fined 
under  title  18,  or  imprisoned  not  more  than  10 
years,  or  both. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  V,  §  543(b)(4),  title  VI,  §603(a)(16),  104 
Stat.  5059,  5084.) 

Amendments 

1990— Pub.  L.  101-649.  §603(a)(16),  substituted 
"1182(a)(2)  (insofar  as  an  alien  excludable  under  such 
section  has  been  convicted  of  an  aggravated  felony)  or 
1182(a)(3)  (other  than  subparagraph  (E)  thereof)"  for 
"1182(a)(9),  (10),  (23)  (insofar  as  an  alien  excludable 
under  any  such  paragraph  has  in  addition  been  con- 
victed of  an  aggravated  felony),  (27),  (28),  or  (29)". 

Pub.  L.  101-649,  §  543(b)(4),  substituted  "shall  be 
fined  under  title  18,  or  imprisoned  not  more  than  10 
years"  for  "shall  be  guilty  of  a  felony,  and  upon  con- 
viction thereof  shall  be  punished  by  a  fine  of  not  more 
than  $5,000  or  by  imprisonment  for  not  more  than  five 
years". 

Effective  Date  of  1990  Amendment 

Amendment  by  section  543(b)(4)  of  Pub.  L.  101-649 
applicable  to  actions  taken  after  Nov.  29,  1990,  see  sec- 
tion 543(c)  of  Pub.  L.  101-649,  set  out  as  a  note  imder 
section  1221  of  this  title. 

Amendment  by  section  603(a)(16)  of  Pub.  L.  101-649 
applicable  to  individuals  entering  United  States  on  or 
after  June  1,  1991,  see  section  601(e)(1)  of  Pub.  L. 
101-649,  set  out  as  a  note  under  section  1101  of  this 
title. 

§  1328.  Importation  of  alien  for  immoral  purpose 

The  importation  into  the  United  States  of 
any  alien  for  the  purpose  of  prostitution,  or  for 
any  other  immoral  purpose,  is  forbidden.  Who- 
ever shall,  directly  or  indirectly,  import,  or  at- 
tempt to  import  into  the  United  States  any 
alien  for  the  purpose  of  prostitution  or  for  any 
other  immoral  purpose,  or  shall  hold  or  at- 
tempt to  hold  any  alien  for  any  such  purpose  in 
pursuance  of  such  illegal  importation,  or  shall 
keep,  maintain,  control,  support,  employ,  or 
harbor  in  any  house  or  other  place,  for  the  pur- 
pose of  prostitution  or  for  any  other  immoral 
purpose,  any  alien,  in  pursuance  of  such  illegal 
importation,  shall  be  fined  under  title  18,  or  im- 
prisoned not  more  than  10  years,  or  both.  The 
trial  and  punishment  of  offenses  under  this  sec- 
tion may  be  in  any  district  to  or  into  which 
such  alien  is  brought  in  pursuance  of  importa- 
tion by  the  person  or  persons  accused,  or  in  any 
district  in  which  a  violation  of  any  of  the  provi- 
sions of  this  section  occurs.  In  all  prosecutions 
imder  this  section,  the  testimony  of  a  husband 
or  wife  shall  be  admissible  and  competent  evi- 
dence against  each  other. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  V,  §  543(b)(5),  104  Stat.  5059.) 

AMENDlOaYTS 

1990— Pub.  L.  101-649  substituted  "shall  be  fined 
under  title  18,  or  imprisoned  not  more  than  10  years. 


or  both"  for  "shall,  in  every  such  case,  be  guilty  of  a 
felony  and  upon  conviction  thereof  shall  be  pimished 
by  a  fine  of  not  more  than  $5,000  and  by  imprison- 
ment for  a  term  of  not  more  than  ten  years". 

Effective  Date  of  1990  Amendbcent 

Amendment  by  Pub.  L.  101-649  applicable  to  actions 
taken  after  Nov.  29,  1990,  see  section  543(c)  of  Pub.  L. 
101-649,  set  out  as  a  note  imder  section  1221  of  this 
title. 

§  1330.  Collection  of  penalties  and  expenses 

(a)  Notwithstanding  any  other  provisions  of 
this  subchapter,  the  withholding  or  denial  of 
clearance  of  or  a  lien  upon  any  vessel  or  air- 
craft provided  for  in  section  1221,  1227,  1229. 
1253,  1281,  1283,  1284,  1285,  1286,  1321,  1322,  or 
1323  of  this  title  shall  not  be  regarded  as  the 
sole  and  exclusive  means  or  remedy  for  the  en- 
forcement of  payments  of  any  fine,  penalty  or 
expenses  imposed  or  incurred  imder  such  sec- 
tions, but,  in  the  discretion  of  the  Attorney 
General,  the  amount  thereof  may  be  recovered 
by  civil  suit,  in  the  name  of  the  United  States, 
from  any  person  made  liable  imder  any  of  such 
sections. 

(b)  Notwithstanding  section  3302  of  title  31, 
the  increase  in  penalties  collected  resulting 
from  the  amendments  made  by  sections  203(b), 
543(a),  and  544  of  the  Immigration  Act  of  1990 
shall  be  credited  to  the  appropriation— 

(1)  for  the  Immigration  and  Naturalization 
Service  for  activities  that  enhance  enforce- 
ment of  provisions  of  this  subchapter,  includ- 
ing— 

(A)  the  identification,  investigation,  and 
apprehension  of  criminal  aliens, 

(B)  the  implementation  of  the  system  de- 
scribed in  section  1252(a)(3)(A)  of  this  title, 
and 

(C)  for  the  repair,  maintainance.  or  con- 
struction on  the  United  States  border,  in 
areas  experiencing  high  levels  of  apprehen- 
sions of  illegal  aliens,  of  structures  to  deter 
illegal  entry  into  the  United  States;  and 

(2)  for  the  Executive  Office  for  Immigra- 
tion Review  in  the  Department  of  Justice  for 
the  purpose  of  removing  the  backlogs  in  the 
preparation  of  transcripts  of  deportation  pro- 
ceedings conducted  under  section  1252  of  this 
title. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  V.  §  542(a),  104  Stat.  5057.) 

References  in  Text 

Sections  203(b),  543(a),  and  544  of  the  Immigration 
Act  of  1990,  referred  to  in  subsec.  (b),  are  sections 
203(b),  543(a),  and  544  of  Pub.  L.  101-649.  Section 
203(b)  of  the  Act  amended  section  1281  of  this  title. 
Section  543(a)  of  the  Act  amended  sections  1221,  1227, 
1229,  1284,  1285,  1286,  1287,  1321,  1322,  and  1323  of 
this  title.  Section  544  of  the  Act  enacted  section  1324c 
of  this  title  and  amended  section  1251  of  this  title. 

AMENDMENTS 

1990— Pub.  L.  101-649  designated  existing  provisions 
as  subsec.  (a)  and  added  subsec.  (b). 

Effective  Date  of  1990  Amendment 

Section  542(b)  of  Pub.  L.  101-649  provided  that: 
"The  amendment  made  by  subsection  (a)  [amending 
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this  section]  shall  apply  to  fines  and  penalties  collect- 
ed on  or  after  January  1, 1991." 

Part  IX— Miscellaneous 
§  1351.  Nonimmig:rant  visa  fees 

Agreements  on  Passport  Visa  Pees 

The  United  States  has  various  bilateral  agreements 
reciprocally  waiving  or  reducing  passport  fees  for  non- 
immigrants from  foreign  countries. 


Country 


Country 


Albania .... 
Argentina 
Australia.. 


Austria.... 
Bahamas. 
Barbados 
Belgliun .. 

Brazil 

Chile 

China 

Colombia 


Congo 
(Brazza- 
ville). 

Costa  Rica. 

C3l)rus 

Czechoslo- 
vakia. 

Denmark .. 


Dominican 
Republic. 
Ecuador , 


Egypt 

El  Salvador . 
Estonia 


Fiji 

Finland.. 


France.. 


Germany 
(FRO). 


Greece.. 


Grenada.. 


Date  signed 


Guatemala ... 
Guyana 


Honduras.. 


May  7,  1926 

April  15. 1942... 

Feb.  10,  1950 

July  29,  Aug. 

9,  17.  20, 

1955. 
Mar.  13,  June 

1,  Aug.  19, 

1959. 
June  10,  28, 

July  12,  1949. 
Nov.  9,  12, 

1948. 
Nov.  9,  12, 

1948. 
May  3,  23, 

1962. 
Mar.  9.  Apr. 

20,  1971. 
Dec.  16,  17, 

1937. 

May  26,  1965 

Aug.  29,  1950.... 

Jan.  7,  1981 

Dec.  2, 1985 

June  13.  26. 

1956.  May 

22.  1957. 
June  5,  11. 

1957. 
Aug.  19,  Sept. 

4,  5,  16.  1947. 

June  29.  1925.... 
July  11.  1962. 

Jan.  11. 1963. 
Dec.  18,  21, 

1962. 
June  20.  1978.... 
July  2.  Sept. 

29. 1925. 
June  9,  21, 

July  7,  8, 

1947. 
Apr.  30,  May 

1,  1958. 
Dec.  14.  16, 

1955. 
Dec.  11,  1962, 

Jan  7,  1963. 
June  3.  Aug.  1. 

1963. 
Dec.  7. 15. 

1953. 
Apr.  8,  July 

28,  1925. 
Nov.  9,  12, 

1948. 
July  7,  Aug. 

26.  Dec.  14. 

1955. 
Feb.  15,  20, 

1956. 
Aug.  15.  1958.... 
Aug.  19,  Sept. 

4.  5,  16.  1947. 
Mar.  16.  31. 

1949. 
Sept.  1.  21. 

1961. 
Dec.  12.  30. 

1952.  Jan.  9. 

1953. 
Jan.  7.  29. 

1949. 
Nov.  9.  12. 

1948 
May  30. 1956 .... 
Nov.  9.  12. 

1948. 
May  20.  July 

18. 1970. 
May  20.  27. 

1925. 


Entered  into 
force 


June  1,  1926. 
June  1,  1942. 
Feb.  10.  1950 
Aug.  20.  1955 .... 


Aug.  19,  1959 .... 

July  12.  1949... 
Nov.  12,  1948 . 
Nov.  12,  1948 . 
May  23,  1962.. 


Jan.  1.  1938 

July  25,  1965... 
Sept.  1,  1950... 

Jan.  7,  1981 

Jan.  2,  1986 

June  21,  1957.. 


Sept.  16.  1947 ... 


July  25,  1925... 
Jan.  11,  1963... 

Dec.  21,  1962.. 


June  20,  1978.... 
Aug.  6,  1925 . 


July  8,  1947.. 


Feb.  1,  1956... 
Jan.  7,  1963... 
Aug.  1,  1963 .. 
Jan.  14, 1954 
July  28.  1925 
Nov.  12,  1948 .... 
Dec.  14,  1955 


Citation 


Aug.  15.  1958... 
Sept.  16.  1947 .. 

Mar.  31.  1949... 

Sept.  21.  1961 .. 

Feb.  1,  1953 


Jan  29,  1949.... 
Nov.  12,  1948 .. 


May  30,  1956. 
Nov.  12,  1948 .... 


Jan.  18,  1971.. 
June  1, 1925... 


56  Stot.  1578. 
1  UST  457. 
6  UST  6225. 


11  UST  2049. 

63  Stat.  2740. 
62  Stat.  3824. 
62  Stat.  3824. 

13  UST  1246. 

22  UST  678. 

186  LNTS  413. 

16  UST  1006. 

1  UST  719. 

32  UST  4533. 

TIAS. 

10  UST  1250. 

10  UST  1250. 

61  Stat.  3776. 

14  UST  6. 

13  UST  3842. 
30  UST  1593. 

62  Stat.  4068. 


7  UST  135. 
14  UST  757. 
14  UST  1191. 
5  UST  859. 

62  Stat.  3824. 
9  UST  1175. 

9  UST  1179. 

9  UST  1183. 

61  Stat.  3776. 

63  Stat.  2737. 
12  UST  3197. 
4  UST  126. 

63  Stat.  2905. 

62  Stat.  3824. 

7  UST  1075. 
62  Stat.  3824. 

22  UST  233. 


Himgary. 


Iceland.. 


India.. 
Iran... 


Iraq 

Ireland .. 
Israel 


Italy.. 


Jamaica.. 
Japan 


Kiribati.. 


Korea.... 
Kuwait.. 


Latvia 

Lesotho.. 
Liberia.... 


Liechten- 
stein. 


Lithuania 

Luxembourg 

Madagascar.. 

Malaysia 


Malta 

Mexico .. 


Monaco..... 
Mongolia .. 
Morocco.... 


Date  signed 


Netherlands. 


New 
Zealand. 


Nicaragua.. 
Norway 


Pakistan. 


Mar.  29.  Apr. 

7.  1976. 
Feb.  10. 1978.... 
Feb.  10. 1978.... 
Nov.  3,  Dec. 

21,  1925. 

Jime  11.  19, 

21,  1926. 

June  4, 1956 

July  19.  Aug. 

11.  1948. 
Mar.  27,  Apr. 

20.  21.  1926. 
Dec.  13,  16, 

1976. 
Feb.  27,  1939.... 

June  6,  1956 

Aug.  1,1949 

Mar.  27,  June 

I,  1951. 
Feb.  14,  28, 

Mar.  2.  1955. 
Feb.  11,  21,  26, 

1929. 
Sept.  28.  29, 

1948. 
Nov.  9,  12, 

1948. 
May  21,  Aug. 

12.  26.  Sept. 
18.  1952. 

Aug.  9,  23. 

1966. 
Nov.  9,  12, 

1948. 
Mar.  28.  1968... 
Dec.  11,  27, 

1960. 
Feb.  18,  Mar. 

27,  1935. 
Nov.  9.  12. 

1948. 
Aug.  31,  1925 ... 
Oct.  27.  28, 

1947. 
Apr.  22,  June 

18.  30.  1926. 
Oct.  22.  31. 

Nov.  4,  13, 

1947. 
Apr.  17,  1937.... 
Apr.  25,  May 

22,  26,  1936. 
Aug.  19.  Sept. 

4.  5.  16.  1947. 
Oct.  15.  22. 

1954. 
Mar.  5,  12, 

1958. 
Oct.  31.  Dec. 

12.  1949. 
Oct.  28,  Nov. 

10.  12.  1953. 
May  29. 1974 .. 
Mar.  31. 1952.. 
Aug.  2.  1990 .... 
Mar.  16.  31, 

1949. 
Jan.  21.  Feb. 

II.  Mar.  5, 
13, 1946. 

July  30,  Aug. 

20,  1947. 
Mar.  14,  1949.. 
Dec.  16. 1957. 

May  2,  5, 

1958. 
May  13, 1958 .. 
July  6.  Sept. 

30,  Oct.  22, 

1955. 
July  7.  29, 

1947 
Apr.  25,  1958... 
Sept.  10,  Oct. 

19.  1948. 
Oct.  10.  18. 

1949. 
Aug.  16,  Oct. 

11.  Nov.  19, 
Dec.  16,  29, 
1952,  Mar. 

19,  Apr.  8, 
1953. 

Aug.  4.  Oct. 

20.  Nov.  25, 
29.  1955. 

Mar.  16.  June 
27.  1959. 


Entered  into 
force 


Apr.  7.  1976 

Apr.  11.  1978... 
Apr.  11.  1978... 
June  21.  1926.. 

June  4.  1956.... 
Aug.  11.  1948.. 

Apr.  21,  1926... 

Dec.  16,  1976... 

Feb.  27,  1939... 
June  6,  1956.... 
Aug.  1,  1949.... 
June  1,  1951.... 

Mar.  2,  1955.... 

Mar.  1,  1929.... 

Sept.  29,  1948. 

Nov.  12.  1948 .. 

Sept.  18,  1952 . 

Sept.  22.  1966 . 
Nov.  12,  1948 .. 


Apr.  27,  1968.. 
Dec.  27,  I960.. 


Mar.  27,  1935. . 

Nov.  12,  1948 .. 

Aug.  31.  1925 .. 
Oct.  28.  1947... 

June  30.  1926.. 

Nov.  13.  1947 .. 


Apr.  17.  1937... 
May  26,  1936... 

Sept.  16.  1947 . 


Dec.  12,  1949.. 
Nov.  12.  1953 . 


Citation 


Mar.  31.  1952.. 
Aug.  2.  1990.... 
Mar.  31.  1949.. 

Apr.  15.  1946... 


Aug.  20.  1947 .. 

Mar.  14,  1949.. 
May  5,  1958 


Oct.  22,  1955.. 
July  29,  1947.. 


Oct.  19,  1948.. 
Oct.  18,  1949.. 


June  27.  1959.. 


28  UST  1311. 


30  UST  248. 
30  UST  255. 


7  UST  1017. 
5  UST  193. 


28  UST  8161. 


7  UST  1067. 
63  Stat.  2807. 
3  UST  4796. 

7  UST  2125. 


62  Stat.  3480. 
62  Stat.  3824. 

5  UST  363. 

17  UST  1228. 

62  Stat.  3824. 

19  UST  4789. 
11  UST  2650. 

62  Stat.  3824. 
62  Stat.  3930. 

6  UST  93. 


61  Stat.  3776. 


64  Stat.  B137. 

5  UST  174. 

25  UST  1172. 

3  UST  3942. 

TIAS. 

63  Stat.  2737. 

61  Stat.  3834. 

61  Stat.  3838. 

63  Stat.  2538. 
9  UST  913. 


9  UST  919. 

10  UST  1696. 


61  Stat.  3101. 

62  Stat.  3649. 

3  UST  365. 

4  UST  11. 


6  UST  6107. 
12  UST  1685. 
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Country 


Panama.. 


Peru.. 


Philippines.. 
Poland 


Portugal... 
Romania.. 


Date  signed 


Saint  Lucia.. 
Singapore .... 


South 
Africa. 

Spain 


Sri  Lanka 
(Ceylon). 
Surinam 


Sweden 

Switzerland. 


Thailand.. 
Tonga 


Trinidad 
and 
Tobago. 


Tunisia.. 
Turkey .. 

Tuvalu .. 


Union  of 
Soviet 
Socialist 
Republics. 

United 
Kingdom. 

Uruguay 

Venezuela.... 


Yugoslavia... 


China 
(Taiwan*). 


Mar.  27.  May 

22,  25.  1956. 
June  14,  17, 

1971. 
Apr.  6,  Sept. 

26,  Oct.  9. 

1956. 
Jan.  4,  7,  1957.. 
Mar.  18,  Apr. 

23,  1970. 
Nov.  24,  1952 ... 
Dec.  17, 1962, 

Jan  21, 1963. 

June  7, 1983 

Apr.  20,  May 

14.  26,  1962. 
May  31,  June 

17,  1967. 
Sept.  12,  Oct. 

10,  1977. 
Nov.  9,  12, 

1948. 
Oct.  15,  22, 

1954. 
Mar.  5.  12, 

1958. 
Mar.  28,  Apr. 

3.  1956. 
Mar.  31, 1958... 
Jan.  21, 1952.... 
May  11,  July 

5,  1963. 
Aug.  25,  Sept. 

7,  1956. 
Jan.  21,  Feb. 

11,  Mar.  5, 
13,  1946. 

Apr.  10.  30, 

1947. 
May  11.  1925.... 
Oct.  22,  31, 

Nov.  4,  13, 

1947 
Sept.  19.  1925 .. 
Nov.  9,  12. 

1948. 
Nov.  9,  12, 

1948. 
Oct.  28,  Nov. 

12,  1969. 
Mar.  16.  31. 

1949. 
Jime  27,  Aug. 

8,  Sept.  27, 
Oct.  11,  1955. 

Nov.  9,  12. 

1948. 
Mar.  26,  Aug. 

11.  20.  1958. 
Sept.  29,  1975.. 
July  30.  1984.... 

Oct.  31,  1986 

Nov.  9,  12, 

1948. 
Nov.  3,  8,  1949. 
Jan.  5, 12, 

1937. 
Dec.  24,  29. 

1925. 
Mar.  23.  25. 

1950. 
Dec.  30.  1963. 

Mar.  27. 

Apr.  4.  1964. 
Dec.  20.  1955. 

Feb.  20.  1956. 
July  11.  Oct. 

17.  Dec.  7. 

1956. 
May  8.  June  9, 

15.  1970. 


Entered  into 
force 


June  1.  1956.... 
June  17.  1971.. 
Sept.  26.  1956. 


Apr.  23.  1970.. 

Nov.  24.  1952 . 
Jan.  21.  1963.. 

July  7. 1983.... 
May  26.  1962.. 


Citation 


Oct.  10.  1977.. 
Nov.  12.  1948 . 


May  1.  1956 ... 
'jan*."2T.i'952!! 


Sept.  7.  1956 ... 
Apr.  15,  1946... 

Apr.  30.  1947... 

May  11.  1925 .. 
Nov.  13.  1947 .. 

Sept.  19.  1925 . 
Nov.  12,  1948 .. 

Nov.  12.  1948 .. 

Nov.  12.  1969 .. 

Mar.  31.  1949.. 

Oct.  11.  1955... 


Nov.  12,  1948 .. 

Aug.  20.  1958 .. 

Sept.  29.  1975 . 
July  30.  1984... 
Oct.  31,  1986... 
Nov.  12.  1948 .. 

Nov.  10.  1949 .. 
Jan.  12. 1937... 


Feb.  1,  1926 

Mar.  25,  1950.. 
Apr.  15,  1964... 


Feb.  20.  1956.. 


± 


7  UST  905. 
22  UST  815. 

8  UST  468. 

8  UST  468. 
21  UST  1317. 

3  UST  5196. 
14  UST  118. 

TIAS  10723. 
13  UST  1192. 

18  UST  1266. 

29  UST  4705. 

62  Stat.  3824. 


7  UST  631. 

9  UST  1023. 
3  UST  2927. 
14  UST  1206. 

8  UST  83. 

61  Stat.  3834. 

61  Stat.  4050. 

6  UST  93. 

62  Stat.  3824. 

62  Stat.  3824. 
21  UST  1995. 

63  Stat.  2737. 

7  UST  337. 

62  Stat.  3824. 

9  UST  1413. 

27  UST  4258. 

TIAS. 

TIAS. 

62  Stat.  3824. 

64  Stat.  B128. 


1  UST  471. 
15  UST  355. 

7  UST  585. 
18  UST  3167. 

21  UST  2213. 


*  These  agreements  are  administered  on  a  nongovernmental 
basis  by  the  American  Institute  in  Taiwan  pursuant  to  22 
U.S.C.  3305.  as  a  result  of  the  termination  of  relations  with  the 
governing  authorities  on  Taiwan  on  Jan.  1.  1979. 

§  1356.  Disposition  of  moneys  collected  under  the  pro- 
visions of  this  subchapter 

iSee  main  edition  for  text  ofia)  to  (d)3 

(e)  Limitations  on  fees 

(1)  No  fee  $hall  be  charged  under  subsection 
(d)  of  this  section  for  immigration  inspection  or 
preinspection  provided  in  connection  with  the 


arrival  of  any  passenger,  other  than  aircraft 
passengers,  whose  journey  originated  in  the  fol- 
lowing: 

iSee  main  edition  for  text  of  (A)  to  (Ol 

(D)  any  adjacent  island  (within  the  mean- 
ing of  section  1101(b)(5)  of  this  title). 

ISee  main  edition  for  text  of  (2)1 

(f)  Collection 

iSee  main  edition  for  text  of  (1)  and  (2)1 

(3)  The  person  who  collects  fees  imder  para- 
graph (1)  or  (2)  shall  remit  those  fees  to  the  At- 
torney General  at  any  time  before  the  date 
that  is  thirty-one  days  after  the  close  of  the 
calendar  quarter  in  which  the  fees  are  collect- 
ed, except  the  fourth  quarter  payment  for  fees 
collected  from  airline  passengers  shall  be  made 
on  the  date  that  is  ten  days  before  the  end  of 
the  fiscal  year,  and  the  first  quarter  pasmient 
shall  include  any  collections  made  in  the  pre- 
ceding quarter  that  were  not  remitted  with  the 
previous  payment.  Regulations  issued  by  the 
Attorney  General  imder  this  subsection  with 
respect  to  the  collection  of  the  fees  charged 
under  subsection  (d)  of  this  section  and  the  re- 
mittance of  such  fees  to  the  Treasury  of  the 
United  States  shall  be  consistent  with  the  regu- 
lations issued  by  the  Secretary  of  the  Treasury 
for  the  collection  and  remittance  of  the  taxes 
imposed  by  subchapter  C  of  chapter  33  of  title 
26,  but  only  to  the  extent  the  regulations  issued 
with  respect  to  such  taxes  do  not  conflict  with 
the  provisions  of  this  section. 

(g)  Provision   of  immigration   inspection   and   pre- 
inspection services 

Notwithstanding  section  1353b  of  this  title,  or 
any  other  provision  of  law,  the  immigration 
services  required  to  be  provided  to  passengers 
upon  arrival  in  the  United  States  on  scheduled 
airline  flights  shall  be  adequately  provided, 
within  forty-five  minutes  of  their  presentation 
for  inspection,  when  needed  and  at  no  cost 
(other  than  the  fees  imposed  under  subsection 
(d)  of  this  section)  to  airlines  and  airline  pas- 
sengers at: 

iSee  main  edition  for  text  of(l)  and  (2)1 
(h)  Disposition  of  receipts 

(1)(A)  There  is  established  in  the  general 
fund  of  the  Treasury  a  separate  account  which 
shall  be  known  as  the  "Immigration  User  Pee 
Account".  Notwithstanding  any  other  section  of 
this  subchapter,  there  shall  be  deposited  as  off- 
setting receipts  into  the  Immigration  User  Pee 
Account  all  fees  collected  under  subsection  (d) 
of  this  section,  to  remain  available  imtil  ex- 
pended. At  the  end  of  each  2-year  period,  begin- 
ning with  the  creation  of  this  account,  the  At- 
torney General,  following  a  public  rulemaking 
with  opportimity  for  notice  and  comment,  shall 
submit  a  report  to  the  Congress  concerning  the 
status  of  the  accoimt,  including  any  balances 
therein,  and  recommend  any  adjustment  in  the 
prescribed  fee  that  may  be  required  to  ensure 
that  the  receipts  collected  from  the  fee  charged 
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for  the  succeeding  two  years  equal,  as  closely  as 
possible,  the  cost  of  providing  these  services. 

iSee  main  edition  for  text  ofiBX  (2);  (i)  to  ik)l 
il)  Report  to  Congress 

In  addition  to  the  reporting  requirements  es- 
tablished pursuant  to  subsection  (h)  of  this  sec- 
tion, the  Attorney  General  shall  prepare  and 
submit  annually  to  the  Congress,  not  later  than 
March  31st  of  each  year,  a  statement  of  the  fi- 
nancial condition  of  the  "Immigration  User  Pee 
Account''  including  beginning  accoimt  balance, 
revenues,  withdrawals  and  their  purpose, 
ending  balance,  projections  for  the  ensuing 
fiscal  year  and  a  full  and  complete  workload 
analysis  showing  on  a  port  by  port  basis  the 
current  and  projected  need  for  inspectors.  The 
statement  shall  indicate  the  success  rate  of  the 
Immigration  and  Naturalization  Service  in 
meeting  the  forty-five  minute  inspection  stand- 
ard and  shall  provide  detailed  statistics  regard- 
ing the  number  of  passengers  inspected  within 
the  standard,  progress  that  is  being  made  to 
expand  the  utilization  of  United  States  citizen 
by-pass,  the  number  of  passengers  for  whom 
the  standard  is  not  met  and  the  length  of  their 
delay,  locational  breakdown  of  these  statistics 
and  the  steps  being  taken  to  correct  any  non- 
conformity. 
(m)  Immigration  Examinations  Fee  Account 

Notwithstanding  any  other  provisions  of  law, 
all  adjudication  fees  as  are  designated  by  the 
Attorney  Greneral  in  regulations  shall  be  depos- 
ited as  offsetting  receipts  into  a  separate  ac- 
coimt entitled  "Immigration  Examinations  Fee 
Accoimt"  in  the  Treasury  of  the  United  States, 
whether  collected  directly  by  the  Attorney 
General  or  through  clerks  of  courts:  Provided, 
however.  That  all  fees  received  by  the  Attorney 
General  from  applicants  residing  in  the  Virgin 
Islands  of  the  United  States,  and  in  Guam, 
under  this  subsection  shall  be  paid  over  to  the 
treasury  of  the  Virgin  Islands  and  to  the  treas- 
ury of  Guam:  Provided  further.  That  fees  for 
providing  adjudication  and  naturalization  serv- 
ices may  be  set  at  a  level  that  will  ensure  recov- 
ery of  the  full  costs  of  providing  all  such  serv- 
ices, including  the  costs  of  similar  services  pro- 
vided without  charge  to  asylum  applicants  or 
other  immigrants.  Such  fees  may  also  be  set  at 
a  level  that  will  recover  any  additional  costs  as- 
sociated with  the  administration  of  the  fees  col- 
lected. 

(n)  Reimbursement  of  administrative  expenses;  trans- 
fer of  deposits  to  General  Fund  of  United  States 
Treasury 

All  deposits  into  the  "Immigration  Examina- 
tions Pee  Account"  shall  remain  available  until 
expended  to  the  Attorney  General  to  reimburse 
any  appropriation  the  amount  paid  out  of  such 
appropriation  for  expenses  in  providing  immi- 
gration  adjudication  and  naturalization  services 
and  the  collection,  safeguarding  and  accoimting 
for  fees  deposited  in  and  funds  reimbursed 
from  the  "Immigration  Examinations  Pee  Ac- 
coimt", 
(o)  Annual  financial  reports  to  Congress 

The  Attorney  General  shaU  prepare  and 
submit  annually  to  Congress  statements  of  fi- 


nancial condition  of  the  "Immigration  Exami- 
nations Pee  Account",  including  beginning  ac- 
count balance,  revenues,  withdrawals,  and 
ending  account  balance  and  projections  for  the 
ensuing  fiscal  year. 

iSee  main  edition  for  text  of(p)l 

(q)  Land  Border  Inspection  Fee  Account 

(1)  Notwithstanding  any  other  provision  of 
law,  the  Attorney  General  is  authorized  to  es- 
tablish, by  regulation,  a  project  under  which  a 
fee  may  be  charged  and  collected  for  inspection 
services  provided  at  one  or  more  land  border 
points  of  entry.  Such  project  may  include  the 
establishment  of  commuter  lanes  to  be  made 
available  to  qualified  United  States  citizens  and 
aliens,  as  determined  by  the  Attorney  General. 

(2)  All  of  the  fees  collected  under  this  subsec- 
tion shall  be  deposited  as  offsetting  receipts  in 
a  separate  account  within  the  general  fund  of 
the  Treasury  of  the  United  States,  to  remain 
available  until  expended.  Such  account  shall  be 
known  as  the  Land  Border  Inspection  Pee  Ac- 
count. 

(3)(A)  The  Secretary  of  the  Treasury  shall 
refund,  at  least  on  a  quarterly  basis  amounts  to 
any  appropriations  for  expenses  incurred  in 
providing  inspection  services  at  land  border 
points  of  entry.  Such  expenses  shall  include— 

(i)  the  providing  of  overtime  inspection 
services; 

(ii)  the  expansion,  operation  and  mainte- 
nance of  information  systems  for  nonimmi- 
grant control; 

(iii)  the  hire  of  additional  permanent  and 
temporary  inspectors; 

(iv)  the  minor  construction  costs  associated 
with  the  addition  of  new  traffic  lanes  (with 
the  concurrence  of  the  General  Services  Ad- 
ministration); 

(v)  the  detection  of  fraudulent  documents 
used  by  passengers  travelling  to  the  United 
States; 

(vi)  providing  for  the  administration  of  said 
account. 

(B)  The  amounts  required  to  be  refunded 
from  the  Land  Border  Inspection  Pee  Account 
for  fiscal  years  1992  and  thereafter  shall  be  re- 
funded in  accordance  with  estimates  made  in 
the  budget  request  of  the  Attorney  General  for 
those  fiscal  years:  Provided,  That  any  proposed 
changes  in  the  amounts  designated  in  said 
budget  requests  shall  only  be  made  after  notifi- 
cation to  the  Committees  on  Appropriations  of 
the  House  of  Representatives  and  the  Senate  in 
accordance  with  section  606  of  Public  Law 
101-162. 

(4)  The  Attorney  General  will  prepare  and 
submit  annually  to  the  Congress  statements  of 
financial  condition  of  the  Land  Border  Immi- 
gration Pee  Accoimt,  Including  beginning  ac- 
count balance,  revenues,  withdrawals,  and 
ending  account  balance  and  projection  for  the 
ensuing  fiscal  year. 

(5)(A)  The  program  authorized  in  this  subsec- 
tion shall  terminate  on  September  30,  1993, 
unless  further  authorized  by  an  Act  of  Con- 
gress. 
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(B)  The  provisions  set  forth  in  this  subsection 
shall  take  effect  30  days  after  submission  of  a 
written  plan  by  the  Attorney  General  detailing 
the  proposed  implementation  of  the  project 
specified  in  paragraph  (1). 

(C)  If  implemented,  the  Attorney  General 
shall  prepare  and  submit  on  a  quarterly  basis, 
imtil  September  30,  1993,  a  status  report  on  the 
land  border  inspection  project. 

(As  amended  Nov.  21,  1989,  Pub.  L.  101-162, 
title  II.  103  Stat.  1000;  Nov.  5,  1990,  Pub.  L. 
101-515,  title  II,  §  210(a),  (d),  104  Stat.  2120, 
2121;  Dec.  12,  1991,  Pub.  L.  102-232,  title  III, 
§309(a)(l)(A)(i),  (B),  (2),  (b)(12),  105  Stat. 
1757-1759.) 

References  in  Text 

Section  606  of  Public  Law  101-162,  referred  to  in 
subsec.  (q)(3)(B),  Is  section  606  of  Pub.  L.  101-162.  title 
VI.  Nov.  21. 1989. 103  Stat.  1031.  which  is  not  classified 
to  the  Code. 

Amendments 

1991— Subsec.  (e)(1)(D).  Pub.  L.  102-232.  §  309(b)(12). 
made  an  amendment  to  reference  to  section  1101(b)(5) 
of  this  title  involving  corresponding  provision  of  origi- 
nsl  StCti 

Subsec.  (f)(3).  Pub.  L.  102-232.  §  309(a)(2)(B).  made 
technical  correction  to  directory  language  of  Pub.  L. 
101-515.  §  210(a)(2).  See  1990  Amendment  note  below. 

Subsec.  (h)(1)(A).  Pub.  L.  102-232.  §  309(a)(2)(A)(i), 
inserted  a  period  after  "available  until  expended". 

Subsec.  (m).  Pub.  K  102-232.  §  309(a)(2)(A)(ii).  sub- 
stituted "additional"  for  "additonal". 

Pub.  L.  102-232.  §  309(a)(l)(A)(i)(I).  made  technical 
correction  to  directory  language  of  Pub.  L.  100-459. 
See  1988  Amendment  note  below. 

Subsec.  (n).  Pub.  L.  102-232,  §  309(a)(1)(B).  amended 
directory  language  of  Pub.  L.  101-162.  See  1989 
Amendment  note  below. 

Pub.  L,  102-232.  §  309(a)(l)(A)(i)(I).  made  technical 
correction  to  directory  language  of  Pub.  L.  100-459. 
See  1988  Amendment  note  below. 

Subsec.  (o).  Pub.  L.  102-232.  §  309(a)(l)(A)(i)(II). 
substituted  "shall"  for  "wiU". 

Pub.  L,  102-232.  §  309(a)(l)(A)(i)(I).  made  technical 
correction  to  directory  language  of  Pub.  L.  100-459. 
See  1988  Amendment  note  below. 

Subsec.  (p).  Pub.  L.  102-232.  §  309(a)(l)(A)(i)(I). 
made  technical  correction  to  directory  language  of 
Pub.  L.  100-459.  See  1988  Amendment  note  below. 

Subsec.  (a)(2).  Pub.  L.  102-232.  §  309(a)(2)(A)(iii).  re- 
aligned margin. 

Subsec.  (q)(3)(A).  Pub.  L.  102-232.  §  309(a)(2)(A)(iii). 
(iv).  inserted  "the"  after  "The  Secretary  of"  and  re- 
aligned margin. 

Subsec.  (q)(5)(B).  Pub.  L.  102-232.  §  309(a)(2)(A)(v), 
substituted  "paragraph  (1)"  for  "subsection  (q)(l)". 

1990— Subsec.  (e)(1).  Pub.  L.  101-515.  §  210(a)(1).  in- 
serted ".  other  than  aircraft  passengers."  after  "arriv- 
al of  any  passenger". 

Subsec.  (f)(3).  Pub.  L.  101-515.  §  210(a)(2).  as  amend- 
ed by  Pub.  L.  102-232.  §  309(a)(2)(B),  inserted 
".  except  the  fourth  quarter  payment  for  fees  coUect- 
ed  from  airline  passengers  shaU  be  made  on  the  date 
that  is  ten  days  before  the  end  of  the  fiscal  year,  and 
the  first  quarter  payment  shall  include  any  collections 
made  in  the  preceding  quarter  that  were  not  remitted 
with  the  previous  payment"  after  "in  which  the  fees 
are  coUected". 

Subsec.  (g).  Pub.  L.  101-515.  §  210(a)(3).  inserted 
".  within  forty-five  minutes  of  their  presentation  for 
inspection,"  before  "when  needed  and". 

Subsec.  (h)(1)(A).  Pub.  L.  101-515,  §  210(a)(4).  substi- 
tuted "There  is  established  in  the  general  fund  of  the 
Treasury  a  separate  account  which  shall  be  known  as 
the  'Immigration  User  Pee  Account*.  Notwithstanding 


any  other  section  of  this  subchapter,  there  shaU  be  de- 
posited as  offsetting  receipts  into  the  Immigration 
User  Pee  Account  all  fees  coUected  imder  subsection 
(d)  of  this  section,  to  remain  avaUable  untU  expended" 
for  "AU  of  the  fees  coUected  under  subsection  (d)  of 
this  section  shall  be  deposited  in  a  separate  accoimt 
within  the  general  fund  of  the  Treasury  of  the  United 
States,  to  remain  available  until  expended.  Such  ac- 
count shaU  be  known  as  the  'Immigration  User  Fee 
Account'." 

Subsec.  (Z).  Pub.  L.  101-515,  §  210(a)(5).  added 
subsec.  (I). 

Subsec.  (m).  Pub.  L.  101-515,  §  210(d)(1).  (2).  inserted 
"as  offsetting  receipts"  after  "shaU  be  deposited"  and 
inserted  before  period  at  end  ":  Provided  further.  That 
fees  for  providing  adjudication  and  naturalization 
services  may  be  set  at  a  level  that  wUl  ensure  recovery 
of  the  full  costs  of  providing  all  such  services,  includ- 
ing the  costs  of  similar  services  provided  without 
charge  to  asylum  applicants  or  other  immigrants. 
Such  fees  may  also  be  set  at  a  level  that  wUl  recover 
any  additonal  costs  associated  with  the  administration 
of  the  fees  collected". 

Subsec.  (q).  Pub.  L.  101-515.  §  210(d)(3).  added 
subsec.  (q). 

1989— Subsec.  (n).  Pub.  L.  101-162.  as  amended  by 
Pub.  L.  102-232.  §  309(a)(1)(B).  struck  out  "in  excess  of 
$50,000,000"  before  "shaU  remain  available"  and 
struck  out  after  first  sentence  "At  least  annuaUy.  de- 
posits in  the  amount  of  $50,000,000  shaU  be  trans- 
ferred from  the  'Immigration  Examinations  Pee  Ac- 
count* to  the  General  Fund  of  the  Treasury  of  the 
United  States." 

1988— Subsecs.  (m)  to  (p).  Pub.  L.  100-459.  as  amend- 
ed by  Pub.  L.  102-232.  §  309(a)(l)(A)(i)(I).  added  sub- 
secs. (m)  to  (p). 

Effective  Date  of  1991  Amendment 

Section  309(a)(3)  of  Pub.  L.  102-232  provided  that: 
"The  amendments  made  by  paragraph  (1)  [amending 
this  section  and  section  1455  of  this  title]  and  (2) 
[amending  this  section]  shaU  be  effective  as  if  they 
were  included  in  the  enactment  of  the  Department  of 
Justice  Appropriations  Act,  1989  [Pub.  L.  100-459.  title 
II]  and  the  Department  of  Justice  Appropriations  Act. 
1990  [Pub.  L.  101-162.  title  II].  respectively." 

Amendment  by  section  309(a)(l)(A)(i),  (B).  (2)  of 
Pub.  L.  102-232  effective  with  respect  to  allotments 
for  fiscal  years  beginning  with  fiscal  year  1989,  see  sec- 
tion 310(2)  of  Pub.  L.  102-232,  set  out  as  a  note  under 
section  1101  of  this  title. 

Effective  Date  of  1990  Amendment 

Section  210(b)  of  Pub.  L.  101-515  provided  that: 
"The  amendment  made  by  subsection  (a)(1)  of  this 
section  [amending  this  section]  shall  apply  to  fees 
charged  only  with  respect  to  immigration  inspection 
or  preinspection  services  rendered  in  regard  to  arriv- 
ing passengers  using  transportation  for  which  docu- 
ments or  tickets  were  issued  after  November  30. 1990." 

Effective  Date  of  1988  Amendbosnt 

Amendment  by  section  8(f)  of  Pub.  L.  100-525  effec- 
tive as  if  included  in  the  enactment  of  the  Immigra- 
tion and  Nationality  Act  Amendments  of  1986.  Pub.  L. 
99-653.  see  section  309(b)(15)  of  Pub.  L.  102-232.  set 
out  as  an  Effective  and  Termination  Dates  of  1988 
Amendments  note  imder  section  1101  of  this  title. 

§  1357.  Powers  of  immigration  officers  and  employees 

(a)  Powers  without  warrant 

Any  officer  or  employee  of  the  Service  au- 
thorized under  regulations  prescribed  by  the 
Attorney  General  shall  have  power  without 
warrant— 

ISee  main  edition  for  text  of(l)  and  (.2)1 
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(3)  within  a  reasonable  distance  from  any 
external  boundary  of  the  United  States,  to 
board  and  search  for  aliens  any  vessel  within 
the  territorial  waters  of  the  United  States 
and  any  railway  car,  aircraft,  conveyance,  or 
vehicle,  and  within  a  distance  of  twenty-five 
miles  from  any  such  external  boundary  to 
have  access  to  private  lands,  but  not  dwell- 
ings, for  the  purpose  of  patrolling  the  border 
to  prevent  the  illegal  entry  of  aliens  into  the 
United  States; 

(4)  to  make  arrests  for  felonies  which  have 
been  committed  and  which  are  cognizable 
under  any  law  of  the  United  States  regulating 
the  admission,  exclusion,  or  expulsion  of 
aliens,  if  he  has  reason  to  believe  that  the 
person  so  arrested  is  guilty  of  such  felony  and 
if  there  is  likelihood  of  the  person  escaping 
before  a  warrant  can  be  obtained  for  his 
arrest,  but  the  person  arrested  shall  be  taken 
without  imnecessary  delay  before  the  nearest 
available  officer  empowered  to  commit  per- 
sons charged  with  offenses  against  the  laws 
of  the  United  States;  and 

(5)  to  make  arrests— 

(A)  for  any  offense  against  the  United 
States,  if  the  offense  is  committed  in  the  of- 
ficer's or  employee's  presence,  or 

(B)  for  any  felony  cognizable  under  the 
*  laws  of  the  United  States,  if  the  officer  or 

employee  has  reasonable  grounds  to  believe 
that  the  person  to  be  arrested  has  commit- 
ted or  is  committing  such  a  felony, 

if  the  officer  or  employee  is  performing 
duties  relating  to  the  enforcement  of  the  im- 
migration laws  at  the  time  of  the  arrest  and  if 
there  is  a  likelihood  of  the  person  escaping 
before  a  warrant  can  be  obtained  for  his 
arrest. 

Under  regulations  prescribed  by  the  Attorney 
General,  an  officer  or  employee  of  the  Service 
may  carry  a  firearm  and  may  execute  and  serve 
any  order,  warrant,  subpoena,  summons,  or 
other  process  issued  under  the  authority  of  the 
United  States.  The  authority  to  make  arrests 
under  paragraph  (5)(B)  shall  only  be  effective 
on  and  after  the  date  on  which  the  Attorney 
General  publishes  final  regulations  which  (i) 
prescribe  the  categories  of  officers  and  employ- 
ees of  the  Service  who  may  use  force  (including 
deadly  force)  and  the  circumstances  under 
which  such  force  may  be  used,  (ii)  establish 
standards  with  respect  to  enforcement  activi- 
ties of  the  Service,  (iii)  require  that  any  officer 
or  employee  of  the  Service  is  not  authorized  to 
make  arrests  under  paragraph  (5)(B)  unless  the 
officer  or  employee  has  received  certification  as 
having  completed  a  training  program  which 
covers  such  arrests  and  standards  described  in 
clause  (ii),  and  (iv)  establish  an  expedited,  in- 
ternal review  process  for  violations  of  such 
standards,  which  process  is  consistent  with 
standard  agency  procedure  regarding  confiden- 
tiality of  matters  related  to  internal  investiga- 
tions. 

iSee  main  edition  for  text  ofib)  to  (e)] 


(f)    Fingerprinting    and    photographing    of   certain 
aliens 

(1)  Under  regulations  of  the  Attorney  Gener- 
al, the  Commissioner  shall  provide  for  the  fin- 
gerprinting and  photographing  of  each  alien  14 
years  of  age  or  older  against  whom  a  proceed- 
ing is  commenced  under  section  1252  of  this 
title. 

(2)  Such  fingerprints  and  photographs  shall 
be  made  available  to  Federal,  State,  and  local 
law  enforcement  agencies,  upon  request. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  V,  §  503(a),  (b)(1),  104  Stat.  5048,  5049; 
Dec.  12,  1991,  Pub.  L.  102-232,  title  III, 
§  306(a)(3),  105  Stat.  1751.) 

AMENDioarrs 

1991— Subsec.  (a)(4).  Pub.  L.  102-232  substituted  a 
semicolon  for  comma  at  end. 

1990— Subsec.  (a).  Pub.  L.  101-649,  §  503(a),  struck 
out  "and**  at  end  of  par.  (3),  substituted  "United 
States,  and"  for  "United  States.  Any  such  employee 
shaU  also  have  the  power  to  execute  any  warrant  or 
other  process  issued  by  any  officer  under  any  law  reg- 
ulating the  admission,  exclusion,  or  expulsion  of 
aliens."  at  end  of  par.  (4),  and  added  par.  (5)  and  con- 
cluding provisions. 

Subsec.  (f).  Pub.  L.  101-649,  §  503(b)(1),  added 
subsec.  (f ). 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990, 
Pub.  L.  101-649,  see  section  310(1)  of  Pub.  L.  102-232, 
set  out  as  a  note  under  section  1101  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1226,  1304  of 
this  title. 

§1364.  Triennial  comprehensive  report  on  immigra- 
tion 

Ex.  Ord.  No.  12789.  Delegation  of  Reporting  Func- 
tions Under  the  Immigration  Reform  and  Control 
Act  of  1986 

Ex.  Ord.  No.  12789,  Feb.  10.  1992,  57  F.R.  5225,  pro- 
vided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  laws  of  the  United  States  of  Amer- 
ica, including  section  301  of  title  3,  United  States 
Code,  and  title  IV  of  the  Immigration  Reform  and 
Control  Act  of  1986,  Public  Law  99-603  ("Reform 
Act")  [title  IV  of  Pub.  L.  99-603.  Nov.  6. 1986, 100  Stat. 
3440,  which  enacted  section  1364  of  this  title  and  pro- 
visions set  out  as  notes  imder  sections  1101,  1187, 1188, 
1255a,  and  1324a  of  this  title],  it  is  hereby  ordered  as 
follows: 

Section  1.  The  Attorney  General  shall:  (a)  perform, 
in  coordination  with  the  Secretary  of  Labor,  the  func- 
tions vested  in  the  President  by  section  401  of  the 
Reform  Act  (8  U.S.C.  1364); 

(b)  perform,  except  for  the  functions  in  section 
402(3)(A),  the  fimctions  vested  in  the  President  by  sec- 
tion 402  of  the  Reform  Act  (8  U.S.C.  1324a  note);  and 

(c)  perform,  insofar  as  they  relate  to  the  initial 
report  described  in  section  404(b),  the  functions  vested 
in  the  President  by  section  404  of  the  Reform  Act  (8 
U.S.C.  1255a  note). 

Sec.  2.  The  Secretary  of  Labor  shall:  (a)  perform  the 
functions  vested  in  the  President  by  section  402(3)(A) 
of  the  Reform  Act  (8  U.S.C.  1324a  note); 

(b)  perform  the  fimctions  vested  in  the  President  by 
section  403  of  the  Reform  Act  (8  U.S.C,  1188  note); 
and 
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(c)  perform,  insofar  as  they  relate  to  the  second 
report  described  in  section  404(c),  the  functions  vested 
in  the  President  by  section  404  of  the  Reform  Act  (8 
U.S.C.  1255a  note). 

Sec.  3.  The  functions  delegated  by  sections  1  and  2 
of  this  order  shall  be  performed  in  accordance  with 
the  procedures  set  forth  in  OMB  Circular  A-19. 

Sec  4.  This  order  shall  be  effective  immediately. 

George  Bush. 


SUBCHAPTER  III— NATIONALITY  AND 
NATURALIZATION 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  1101,  1161, 
1186a,  1186b,  1255a,  1438  of  this  title. 

Part  I— Nationality  at  Birth  and  Collective 
Naturalization 

§  1409.  Children  bom  out  of  wedlock 

Effective  Date  of  1988  Amendment 

Amendment  by  section  8(k)  of  Pub.  L.  100-525  effec- 
tive as  if  included  in  the  enactment  of  the  Immigra- 
tion and  Nationality  Act  Amendments  of  1986,  Pub.  L. 
99-653,  see  section  309(b)(15)  of  Pub.  L.  102-232,  set 
out  as  an  Effective  and  Termination  Dates  of  1988 
Amendments  note  under  section  1101  of  this  title. 

Part  II— Nationality  Through 
Naturalization 

§  1421.  Naturalization  authority 

(a)  Authority  in  Attorney  General 

The  sole  authority  to  naturalize  persons  as 
citizens  of  the  United  States  is  conferred  upon 
the  Attorney  General. 

(b)  Court  authority  to  administer  oaths 

(1)  Jurisdiction 

Subject  to  section  1448(c)  of  this  title— 

(A)  General  jurisdiction 

Except  as  provided  in  subparagraph  (B). 
each  applicant  for  naturalization  may 
choose  to  have  the  oath  of  allegiance  under 
section  1448(a)  of  this  title  admmistered  by 
the  Attorney  General  or  by  an  eligible  court 
described  in  paragraph  (5).  Each  such  eligi- 
ble court  shall  have  authority  to  administer 
such  oath  of  allegiance  to  persons  residing 
within  the  jurisdiction  of  the  court. 

(B)  Exclusive  authority 

An  eligible  court  described  in  paragraph 
(5)  that  wishes  to  have  exclusive  authority 
to  administer  the  oath  of  allegiance  under 
section  1448(a)  of  this  title  to  persons  resid- 
ing within  the  jurisdiction  of  the  court 
during  the  period  described  in  paragraph 
(3)(A)(i)  shall  notify  the  Attorney  General 
of  such  wish  and,  subject  to  this  subsection, 
shall  have  such  exclusive  authority  with  re- 
spect to  such  persons  during  such  period. 

(2)  Information 

(A)  General  information 
In  the  case  of  a  court  exercising  authority 

under  paragraph  (1),  hi  accordance  with 

procedures    established    by    the    Attorney 

General— 

(i)  the  applicant  for  naturalization  shall 
notify  the  Attorney  General  of  the  intent 
to  be  naturalized  before  the  court,  and 


(ii)  the  Attorney  General— 

(I)  shall  forward  to  the  court  (not 
later  than  10  days  after  the  date  of  ap- 
proval of  an  application  for  naturaliza- 
tion in  the  case  of  a  court  which  has 
provided  notice  under  paragraph  (1)(B)) 
such  information  as  may  be  necessary  to 
administer  the  oath  of  allegiance  under 
section  1448(a)  of  this  title,  and 

(II)  shall  promptly  forward  to  the 
court  a  certificate  of  naturalization 
(prepared  by  the  Attorney  General). 

(B)  Assignment  of  individuals  in  the  case  of  ex- 
clusive authority 

If  an  eligible  court  has  provided  notice 
under  paragraph  (1)(B),  the  Attorney  Gen- 
eral shall  inform  each  person  (residing 
within  the  jurisdiction  of  the  court),  at  the 
time  of  the  approval  of  the  person's  applica- 
tion for  naturalization,  of — 

(i)  the  court's  exclusive  authority  to  ad- 
minister the  oath  of  allegiance  under  sec- 
tion 1448(a)  of  this  title  to  such  a  person 
during  the  period  specified  hi  paragraph 
(3)(A)(i),  and 

(ii)  the  date  or  dates  (if  any)  under 
paragraph  (3)(B)  on  which  the  court  has 
scheduled  oath  administration  ceremo- 
nies. 

If  more  than  one  eligible  court  in  an  area 
has  provided  notice  under  paragraph  (1)(B), 
the  Attorney  General  shall  permit  the 
person,  at  the  tune  of  the  approval,  to 
choose  the  court  to  which  the  information 
will  be  forwarded  for  admhiistration  of  the 
oath  of  allegiance  imder  this  section. 

(3)  Scope  of  exclusive  authority 

(A)  Limited  period  and  advance  notice  required 

The  exclusive  authority  of  a  court  to  ad- 
minister the  oath  of  allegiance  under  para- 
graph (1)(B)  shall  apply  with  respect  to  a 
person— 

(i)  only  during  the  45-day  period  begin- 
ning on  the  date  on  which  the  Attorney 
General  certifies  to  the  court  that  an  ap- 
plicant is  eligible  for  naturalization,  and 

(ii)  only  if  the  court  has  notified  the  At- 
torney General,  prior  to  the  date  of  certi- 
fication of  eligibility,  of  the  day  or  days 
(during  such  45-day  period)  on  which  the 
court  has  scheduled  oath  administration 
ceremonies. 

(B)  Authority  of  Attorney  General 

Subject  to  subparagraph  (C),  the  Attor- 
ney General  shall  not  administer  the  oath 
of  allegiance  to  a  person  under  subsection 
(a)  of  this  section  during  the  period  in 
which  exclusive  authority  to  administer  the 
oath  of  aliegiarce  may  be  exercised  by  an 
eligible  court  under  this  subsection  with  re- 
spect to  that  person. 

(C)  Waiver  of  exclusive  authority 

Notwithstanding  the  previous  provisions 
of  this  paragraph,  a  court  may  waive  exclu- 
sive authority  to  administer  the  oath  of  al- 
legiance under  section  1448(a)  of  this  title 
to  a  person  under  this  subsection  if  the  At- 
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tomey  General  has  not  provided  the  court 
with  the  certification  described  in  subpara- 
graph (A)(i)  within  a  reasonable  time  before 
the  date  scheduled  by  the  court  for  oath  ad- 
ministration ceremonies.  Upon  notification 
of  a  court's  waiver  of  jurisdiction,  the  Attor- 
ney General  shall  promptly  notify  the  ap- 
plicant. 

(4)  Issuance  of  certificates 

The  Attorney  General  shall  provide  for  the 
issuance  of  certificates  of  naturalization  at 
the  time  of  administration  of  the  oath  of  alle- 
giance. 

(5)  Eligible  courts 

For  purposes  of  this  section,  the  term  "eligi- 
ble court"  means — 

(A)  a  District  Court  ^  of  the  United  States 
in  any  State,  or 

(B)  any  court  of  record  in  any  State 
having  a  seal,  a  clerk,  and  jurisdiction  in  ac- 
tions in  law  or  equity,  or  law  and  equity,  in 
which  the  amount  in  controversy  is  unlimit- 
ed. 

(c)  Judicial  review 

A  person  whose  application  for  naturalization 
under  this  subchapter  is  denied,  after  a  hearing 
before  an  immigration  officer  under  section 
1447(a)  of  this  title,  may  seek  review  of  such 
denial  before  the  United  States  district  court 
for  the  district  in  which  such  person  resides  in 
accordance  with  chapter  7  of  title  5.  Such 
review  shall  be  de  novo,  and  the  court  shall 
make  its  own  findings  of  fact  and  conclusions  of 
law  and  shall,  at  the  request  of  the  petitioner, 
conduct  a  hearing  de  novo  on  the  application. 

(d)  Sole  procedure 

A  person  may  only  be  naturalized  as  a  citizen 
of  the  United  States  in  the  manner  and  under 
the  conditions  prescribed  in  this  subchapter 
and  not  otherwise. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV,  §  401(a),  104  Stat.  5038;  Dec.  12,  1991, 
Pub.  L.  102-232,  title  I,  1102(a).  title  III, 
§  305(a),  105  Stat.  1734,  1749.) 

Amendments 

1991— Subsec.  (b).  Pub.  L.  102-232,  §  102(a),  amended 
subsec.  (b)  generally.  Prior  to  amendment,  subsec.  (b) 
read  as  follows:  "An  applicant  for  naturalization  may 
choose  to  have  the  oath  of  allegiance  under  section 
1448(a)  of  this  title  administered  by  the  Attorney 
General  or  by  any  district  court  of  the  United  States 
for  any  State  or  by  any  court  of  record  in  any  State 
having  a  seal,  a  clerk,  and  jurisdiction  in  actions  m  law 
or  equity,  or  law  and  equity,  in  which  the  amount  in 
controversy  is  unlimited.  The  jurisdiction  of  all  courts 
in  this  subsection  specified  to  administer  the  oath  of 
allegiance  shaU  extend  only  to  persons  resident  within 
the  respective  jurisdiction  of  such  courts/' 

Pub.  L.  102-232,  §  305(a),  substituted  "district  court" 
for  "District  Court". 

1990— Pub.  L.  101-649  amended  section  generally, 
substituting  provisions  authorizing  Attorney  General 
to  naturalize  persons  as  citizens,  for  provisions  grant- 
ing certain  courts  exclusive  jurisdiction  to  naturalize. 

Effective  Date  of  1991  Amendment 

Section  102(c)  of  title  I  of  Pub.  L.  102-232  provided 
that:  "The  amendments  made  by  this  title  [amending 


*  Sc  In  original.  Probably  should  be  "district  eoirt". 


this  section  and  sections  1448,  1450,  and  1455  of  this 
title]  shall  take  effect  30  days  after  the  date  of  the  en- 
actment of  this  Act  [Dec.  12, 19913." 

Amendment  by  section  305(a)  of  Pub.  L.  102-232  ef- 
fective as  if  included  in  the  enactment  of  the  Immigra- 
tion Act  of  1990,  Pub.  L.  101-649,  see  section  310(1)  of 
Pub.  L.  102-232,  set  out  as  a  note  under  section  1101  of 
this  title. 

Effective  Date  of  1990  Amendment;  Savings 
Provision 

Section  408  of  title  IV  of  Pub.  L.  101-649,  as  amend- 
ed by  Pub.  L.  102-232,  title  III,  §  305(n),  Dec.  12,  1991, 
105  Stat.  1750,  provided  that: 

"(a)  Effective  Date.™ 

"(1)     No    NEW    COURT    petitions    AFTER    EFFECTIVE 

DATE.— No  court  shall  have  jurisdiction,  under  sec- 
tion 310(a)  of  the  Immigration  and  Nationality  Act 
[8  U.S.C.  1421(a)3,  to  naturalize  a  person  unless  a  pe- 
tition for  naturalization  with  respect  to  that  person 
has  been  filed  with  the  court  before  October  1,  1991. 

"(2)  TREAT14ENT  OF  CURRENT  COURT  PETITIONS.— 

"(A)  COin^NUATION  OF  CURRENT  RULES.— EXCCpt  aS 

provided  in  subparagraph  (B),  any  petition  for  nat 
uralization  which  may  be  pending  in  a  court  on 
October  1,  1991,  shall  be  heard  and  determined  in 
accordance  with  the  requirements  of  law  in  effect 
when  the  petition  was  filed. 
"(B)  Permitting  withdrawal  and  consideration 

OF  APPLICATION  UNDER  NEW  RULES.— In  the  CaSC  Of 

any  petition  for  naturalization  which  may  be  pend- 
ing in  any  court  on  January  1,  1992,  the  petitioner 
may  withdraw  such  petition  and  have  the  petition- 
er's   application    for    naturalization    considered 
imder  the  amendments  made  by  this  title  [amend- 
ing this  section,  sections  1101,  1423.  1424.  1426  to 
1430.  1433,  1435  to  1440,  1441  to  1451.  and  1455  of 
this  title,  and  section  1429  of  Title  18,  Crimes  and 
Criminal  Procedure,  and  repealing  section  1459  of 
this  title],  but  only  if  the  petition  is  withdrawn  not 
later  than  3  months  after  the  effective  date. 
"(3)  General  effective  date.— Except  as  otherwise 
provided  in  this  section,  the  amendments  made  by 
this  title  are  effective  as  of  the  date  of  the  enact- 
ment of  this  Act  [Nov.  29.  19901. 
"(b)   Interim.   Pinal   REGULATiONS.~The   Attorney 
General  shall  prescribe  regulations  (on  an  interim, 
final  basis  or  otherwise)  to  implement  the  amend- 
ments made  by  this  title  on  a  timely  basis. 

"(c)  Continuing  Duties.— The  amendments  to  sec- 
tion 339  of  the  Immigration  and  Nationality  Act  [8 
U.S.C.  14503  (relating  to  functions  and  duties  of 
clerks)  shall  not  apply  to  functions  and  duties  respect- 
ing petitions  filed  before  October  1, 1991. 

"(d)  General  Savings  Provisions.—CI)  Nothing  con- 
tained in  this  title  [amending  this  section,  sections 
1101,  1423,  1424,  1428  to  1430,  1433.  1435  to  1440,  1441 
to  1451,  and  1455  of  this  title,  and  section  1429  of  Title 
18,  Crimes  and  Criminal  Procedure,  repealing  section 
1459  of  this  title,  and  enacting  provisions  set  out  as  a 
note  under  section  1440  of  this  titlel,  unless  otherwise 
specifically  provided,  shall  be  construed  to  affect  the 
validity  of  any  declaration  of  intention,  petition  for 
naturalization,  certificate  of  naturalization,  certifica- 
tion of  citizenship,  or  other  document  or  proceeding 
which  is  valid  as  of  the  effective  date;  or  to  affect  any 
prosecution,  suit,  action,  or  proceedings,  civil  or  crimi- 
nal, brought,  or  any  status,  condition,  right  in  procesi* 
of  acquisition,  act,  thing,  liability,  obligation,  or 
matter,  civil  or  criminal,  done  or  existing,  as  of  tha  ef- 
fective date. 

"(2)  As  to  all  such  prosecutions,  suits,  actions,  pro- 
ceedings, statutes,  conditions,  rights,  acts,  things,  11- 
abilities,  obligations,  or  matters,  the  provisions  of  law 
repealed  by  this  title  are,  unless  otherwise  specifically 
provided,  hereby  continued  in  force  and  effect. 

"(e)  Treatment  of  Service  in  Armed  Forces  of  For 
EiGN  Country.— The  amendments  made  by  section  404 
[amending  section  1426  of  this  titlel  (relatbig  to  treat 
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ment  of  service  in  armed  forces  of  a  foreign  country) 
shall  take  effect  on  the  date  of  the  enactment  of  this 
Act  [Nov.  29,  1990]  and  shall  apply  to  exemptions 
from  training  or  service  obtained  before,  on,  or  after 
such  date. 

"(f)  Filipino  War  Veterans.— Section  405  [enacting 
provisions  set  out  as  a  note  under  section  1440  of  this 
title]  (relating  to  naturalization  of  natives  of  the  Phil- 
ippines through  active-duty  service  under  United 
States  command  during  World  War  II)  shall  become 
effective  on  May  1,  1991,  without  regard  to  whether 
regulations  to  implement  such  section  have  been 
issued  by  such  date." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1435,  1438, 
1448, 1450  of  this  title. 

§  1423.  Requirements  as  to  understanding  the  English 
language,  history,  principles  and  form  of  govern- 
ment of  the  United  States 

No  person  except  as  otherwise  provided  in 
this  subchapter  shall  hereafter  be  naturalized 
as  a  citizen  of  the  United  States  upon  his  own 
application  who  cannot  demonstrate— 

(1)  an  understanding  of  the  English  lan- 
guage, including  an  ability  to  read,  write,  and 
speak  words  in  ordinary  usage  in  the  English 
language:  Provided,  That  this  requirement 
shall  not  apply  to  any  person  physically 
imable  to  comply  therewith,  if  otherwise 
qualified  to  be  naturalized,  or  to  any  person 
who,  on  the  date  of  the  filing  of  his  applica- 
tion for  naturalization  as  provided  in  section 
1445  of  this  title,  either  (A)  is  over  50  years  of 
age  and  has  been  living  m  the  United  States 
for  periods  totaling  at  least  20  years  subse- 
quent to  a  lawful  admission  for  permanent 
residence,  or  (B)  is  over  55  years  of  age  and 
has  been  living  in  the  United  States  for  peri- 
ods totaling  at  least  15  years  subsequent  to  a 
lawful  admission  for  permanent  residence: 
Provided  further.  That  the  requirements  of 
this  section  relathig  to  ability  to  read  and 
write  shall  be  met  if  the  applicant  can  read  or 
write  simple  words  and  phrases  to  the  end 
that  a  reasonable  test  of  his  literacy  shall  be 
made  and  that  no  extraordinary  or  unreason- 
able condition  shall  be  imposed  upon  the  ap- 
plicant; and 

ISee  main  edition  for  text  of  (2)1 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV,  §403,  104  Stat.  5039;  Dec.  12,  1991, 
Pub.  L.  102-232,  title  III,  §  305(m)(2),  105  Stat. 
1750.) 

Amendments 

1991— Pub.  L.  102-232  substituted  "application"  for 
"petition"  in  introductory  provisions  and  par.  (1). 

1990— Par.  (1).  Pub.  L.  101-649  substituted  "either 
(A)  is  over  50  years  of  age  and  has  been  living  in  the 
United  States  for  periods  totaling  at  least  20  years 
subsequent  to  a  lawful  admission  for  permanent  resi- 
dence, or  (B)  is  over  55  years  of  age  and  has  been 
living  in  the  United  States  for  periods  totaling  at  least 
15  years  subsequent  to  a  lawful  admission  for  perma- 
nent residence'*  for  "is  over  fifty  years  of  age  and  has 
been  living  in  the  United  States  for  periods  totaling  at 
least  twenty  years  subsequent  to  a  lawful  admission 
for  permanent  residence". 

Effective  Date  of  1991  ABOSNDifENT 

Section  305(m)  of  Pub.  L.  102-232  provided  that  the 
amendment  made  by  that  section  is  effective  as  if  in- 


cluded in  section  407(d)  of  the  Immigration  Act  of 
1990.  Pub.  L.  101-649. 

§  1424.  Prohibition  upon  the  naturalization  of  per- 
sons opposed  to  government  or  law,  or  who  favor 
totalitarian  forms  of  government 

(a)  Notwithstanding  the  provisions  of  section 
405(b)  of  this  Act,  no  person  shall  hereafter  be 
naturalized  as  a  citizen  of  the  United  States— 

ISee  main  edition  for  text  of  (1)1 

(2)  who  is  a  member  of  or  affiliated  with 
(A)  the  Communist  Party  of  the  United 
States;  (B)  any  other  totalitarian  party  of  the 
United  States;  (C)  the  Commimist  Political 
Association;  (D)  the  Communist  or  other  to- 
talitarian party  of  any  State  of  the  United 
States,  of  any  foreign  state,  or  of  any  political 
or  geographical  subdivision  of  any  foreign 
state;  (E)  any  section,  subsidiary,  branch,  af- 
filiate, or  subdivision  of  any  such  association 
or  party;  and  (P)  the  direct  predecessors  or 
successors  of  any  such  association  or  party, 
regardless  of  what  name  such  group  or  orga- 
nization may  have  used,  may  now  bear,  or 
may  hereafter  adopt,  unless  such  alien  estab- 
lishes that  he  did  not  have  knowledge  or 
reason  to  believe  at  the  time  he  became  a 
member  of  or  affiliated  with  such  an  organi- 
zation (and  did  not  thereafter  and  prior  to 
the  date  upon  which  such  organization  was  so 
registered  or  so  required  to  be  registered  have 
such  knowledge  or  reason  to  believe)  that 
such  organization  was  a  Communist-front  or- 
ganization; or 

ISee  main  edition  for  text  of  (3)  to  (6);  (5)] 

(c)  The  provisions  of  this  section  shall  be  ap- 
plicable to  any  applicant  for  naturalization  who 
at  any  time  within  a  period  of  ten  years  imme- 
diately preceding  the  f iluig  of  the  application 
for  naturalization  or  after  such  filing  and 
before  taking  the  f mal  oath  of  citizenship  is,  or 
has  been  found  to  be  within  any  of  the  classes 
enumerated  within  this  section,  notwithstand- 
ing that  at  the  time  the  application  is  filed  he 
may  not  be  mcluded  within  such  classes. 

ISee  main  edition  for  text  of(d)l 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV,  §  407(c)(1),  104  Stat.  5041;  Dec.  12, 
1991,  Pub.  L.  102-232,  title  III,  §  309(b)(13),  105 
Stat.  1759.) 

AMENDBfENTS 

1991— Subsec.  (a)(2).  Pub.  L.  102-232  inserted  "and" 
before  "(P)"  and  struck  out  ";  (G)  who,  regardless  of 
whether  he  is  within  any  of  the  other  provisions  of 
this  section,  is  a  member  of  or  affiliated  with  any 
Communist-action  organization  during  the  time  it  is 
registered  or  required  to  be  registered  under  the  provi- 
sions of  section  786  of  title  50;  or  (H)  who,  regardless 
of  whether  he  is  within  any  of  the  other  provisions  of 
this  section,  is  a  member  of  or  affiliated  with  any 
Communist-front  organization  during  the  time  it  is 
registered  or  required  to  be  registered  under  section 
786  of  title  50"  after  "may  hereafter  adopt". 

1990— Subsec.  (c).  Pub.  L.  101-649  substituted  "appli- 
cation" for  "petition"  wherever  appearing. 
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§  1426.  Citizenship  denied  alien  relieved  of  service  in 
Armed  Forces  because  of  alienage 

(a)  Permanent  ineligibility 

Notwithstanding  the  provisions  of  section 
405(b)  ^  but  subject  to  subsection  (c)  of  this  sec- 
tion, any  alien  who  applies  or  has  applied  for 
exemption  or  discharge  from  training  or  service 
in  the  Armed  Forces  or  in  the  National  Securi- 
ty Training  Corps  of  the  United  States  on  the 
ground  that  he  is  an  alien,  and  is  or  was  re- 
lieved or  discharged  from  such  training  or  serv- 
ice on  such  ground,  shalf  be  permanently  ineli- 
gible to  become  a  citizen  of  the  United  States. 

ISee  main  edition  for  text  o/(6)] 
(c)  Service  in  armed  forces  of  foreign  country 

An  alien  shall  not  be  ineligible  for  citizenship 
imder  this  section  or  otherwise  because  of  an 
exemption  from  training  or  service  in  the 
Armed  Forces  of  the  United  States  pursuant  to 
the  exercise  of  rights  under  a  treaty,  if  before 
the  time  of  the  exercise  of  such  rights  the  alien 
served  in  the  Armed  Forces  of  a  foreign  coun- 
try of  which  the  alien  was  a  national. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV,  §  404,  104  Stat.  5039.) 

References  in  Text 

Section  405(b),  referred  to  in  subsec.  (a),  is  section 
405(b)  of  act  June  27,  1952,  ch.  477.  title  IV,  66  Stat. 
280,  which  is  set  out  as  a  Savings  Clause  note  under 
section  1101  of  this  title. 

Amendments 

1990_Subsec.  (a).  Pub.  L.  101-649,  §404(1),  inserted 
"but  subject  to  subsection  (c)  of  this  section"  after 
"section  405(b)". 

Subsec.  (c).  Pub.  L.  101-649,  §  404(2),  added  subsec. 
(c). 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-649  applicable  to  exemp- 
tions from  training  or  service  obtained  before,  on,  or 
after  Nov.  29,  1990,  see  section  408(e)  of  Pub.  L. 
101-649,  set  out  as  a  note  under  section  1421  of  this 
title. 

§  1427.  Requirements  of  naturalization 

(a)  Residence 

No  person,  except  as  otherwise  provided  in 
this  subchapter,  shall  be  naturalized  unless 
such  applicant,  (1)  immediately  preceding  the 
date  of  filing  his  application  for  naturalization 
has  resided  continuously,  after  being  lawfully 
admitted  for  permanent  residence,  within  the 
United  States  for  at  least  five  years  and  during 
the  five  years  immediately  preceding  the  date 
of  filing  his  application  has  been  physically 
present  therein  for  periods  totaling  at  least 
half  of  that  time,  and  who  has  resided  within 
the  State  or  within  the  district  of  the  Service  in 
the  United  States  in  which  the  applicant  filed 
the  application  for  at  least  three  months,  (2) 
has  resided  continuously  within  the  United 
States  from  the  date  of  the  application  up  to 
the  time  of  admission  to  citizenship,  and  (3) 
during  all  the  period  referred  to  in  this  subsec- 


1  See  References  in  Text  note  below. 


tion  has  been  and  still  is  a  person  of  good  moral 
character,  attached  to  the  principles  of  the 
Constitution  of  the  United  States,  and  well  dis- 
posed to  the  good  order  and  happiness  of  the 
United  States. 

(b)  Absences 

Absence  from  the  United  States  of  more  than 
six  months  but  less  than  one  year  during  the 
period  for  which  continuous  residence  is  re- 
quired for  admission  to  citizenship,  immediate- 
ly preceding  the  date  of  filing  the  application 
for  naturalization,  or  during  the  period  be- 
tween the  date  of  filing  the  application  and  the 
date  of  any  hearing  under  section  1447(a)  of 
this  title,  shall  break  the  continuity  of  such  res- 
idence, iinless  the  applicant  shall  establish  to 
the  satisfaction  of  the  Attorney  General  that 
he  did  not  in  fact  abandon  his  residence  in  the 
United  States  during  such  period. 

Absence  from  the  United  States  for  a  contin- 
uous period  of  one  year  or  more  during  the 
period  for  which  continuous  residence  is  re- 
quired for  admission  to  citizenship  (whether 
preceding  or  subsequent  to  the  filing  of  the  ap- 
plication for  naturalization)  shall  break  the 
continuity  of  such  residence,  except  that  in  the 
case  of  a  person  who  has  been  physically 
present  and  residing  in  the  United  States,  after 
being  lawfully  admitted  for  permanent  resi- 
dence, for  an  uninterrupted  period  of  at  least 
one  year,  and  who  thereafter  is  employed  by  or 
under  contract  with  the  Government  of  the 
United  States  or  an  American  institution  of  re- 
search recognized  as  such  by  the  Attorney  Gen- 
eral, or  is  employed  by  an  American  firm  or  cor- 
poration engaged  in  whole  or  in  part  in  the  de- 
velopment of  foreign  trade  and  commerce  of 
the  United  States,  or  a  subsidiary  thereof  more 
than  50  per  centum  of  whose  stock  is  owned  by 
an  American  firm  or  corporation,  or  is  em- 
ployed by  a  public  international  organization  of 
which  the  United  States  is  a  member  by  treaty 
or  statute  and  by  which  the  alien  was  not  em- 
ployed until  after  being  lawfully  admitted  for 
permanent  residence,  no  period  of  absence  from 
the  United  States  shall  break  the  continuity  of 
residence  if— 

ISee  main  edition  for  text  of  (1)1 

(2)  such  person  proves  to  the  satisfaction  of 
the  Attorney  General  that  his  absence  from 
the  United  States  for  such  period  has  been 
for  such  purpose. 

The  spouse  and  dependent  unmarried  sons  and 
daughters  who  are  members  of  the  household 
of  a  person  who  qualifies  for  the  benefits  of 
this  subsection  shall  also  be  entitled  to  such 
benefits  during  the  period  for  which  they  were 
residing  abroad  as  dependent  members  of  the 
household  of  the  person. 

(c)  Physical  presence 

The  granting  of  the  benefits  of  subsection  (b) 
of  this  section  shall  not  relieve  the  applicant 
from  the  requirement  of  physical  presence 
within  the  United  States  for  the  period  speci- 
fied in  subsection  (a)  of  this  section,  except  in 
the  case  of  those  persons  who  are  employed  by, 
or  imder  contract  with,  the  Government  of  the 
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United  States.  In  the  case  of  a  person  employed 
by  or  under  contract  with  Central  Intelligence 
Agency,  the  requirement  in  subsection  (b)  of 
this  section  of  an  uninterrupted  period  of  at 
least  one  year  of  physical  presence  in  the 
United  States  may  be  complied  with  by  such 
person  at  any  time  prior  to  filing  an  application 
for  naturalization. 

(d)  Moral  character 

No  finding  by  the  Attorney  General  that  the 
applicant  is  not  deportable  shall  be  accepted  as 
conclusive  evidence  of  good  moral  character. 

(e)  Determination 

In  determining  whether  the  applicant  has 
sustained  the  burden  of  establishing  good 
moral  character  and  the  other  qualifications 
for  citizenship  specified  in  subsection  (a)  of  this 
section,  the  Attorney  General  shall  not  be  lim- 
ited to  the  applicant's  conduct  during  the  five 
years  preceding  the  filing  of  the  application, 
but  may  take  into  consideration  as  a  basis  for 
such  determination  the  applicant's  conduct  and 
acts  at  any  time  prior  to  that  period. 

(f)  Persons  making  extraordinary  contributions  to 
national  security 

(1)  Whenever  the  Director  of  Central  Intelli- 
gence, the  Attorney  General  and  the  Commis- 
sioner of  Immigration  determine  that  an  appli- 
cant otherwise  eligible  for  naturalization  has 
made  an  extraordinary  contribution  to  the  na- 
tional security  of  the  United  States  or  to  the 
conduct  of  United  States  intelligence  activities, 
the  applicant  may  be  naturalized  without 
regard  to  the  residence  and  physical  presence 
requirements  of  this  section,  or  to  the  prohibi- 
tions of  section  1424  of  this  title,  and  no  resi- 
dence within  a  particular  State  or  district  of 
the  Service  in  the  United  States  shall  be  re- 
quired: Provided,  That  the  applicant  has  con- 
tinuously resided  in  the  United  States  for  at 
least  one  year  prior  to  naturalization:  Provided 
further.  That  the  provisions  of  this  subsection 
shall  not  apply  to  any  alien  described  in  sub- 
paragraphs (A)  through  (D)  of  section 
1253(h)(2)  of  this  title. 

(2)  An  applicant  for  naturalization  under  this 
subsection  may  be  administered  the  oath  of  al- 
legiance imder  section  1448(a)  of  this  title  by 
any  district  court  of  the  United  States,  without 
regard  to  the  residence  of  the  applicant.  Pro- 
ceedings imder  this  subsection  shall  be  conduct- 
ed in  a  manner  consistent  with  the  protection 
of  intelligence  sources,  methods  and  activities. 

(3)  The  number  of  aliens  naturalized  pursu- 
ant to  this  subsection  in  any  fiscal  year  shall 
not  exceed  five.  The  Director  of  Central  Intelli- 
gence shall  inform  the  Select  Committee  on  In- 
telligence and  the  Committee  on  the  Judiciary 
of  the  Senate  and  the  Permanent  Select  Com- 
mittee on  Intelligence  and  the  Committee  on 
the  Judiciary  of  the  House  of  Representatives 
within  a  reasonable  time  prior  to  the  filing  of 
each  application  under  the  provisions  of  this 
subsection. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV,  §§  402,  407(c)(2),  (d)(1),  (e)(1),  104  Stat. 
5038,  5041,  5046.) 


Amendments 

1990— Subsec.  (a).  Pub.  L.  101-649.  §  407(cK2),  substi- 
tuted references  to  applicant  and  application  for  refer- 
ences to  petitioner  and  petition  wherever  appearing. 

Pub.  L.  101-649,  §  402,  substituted  ''and  who  has  re- 
sided within  the  State  or  within  the  district  of  the 
Service  in  the  United  States  in  which  the  applicant 
filed  the  application  for  at  least  three  months"  for 
"and  who  has  resided  within  the  State  in  which  the 
petitioner  filed  the  petition  for  at  least  six  months"  in 
cl.  (1). 

Subsec.  (b).  Pub.  L.  101-649,  §  407(d)(1)(A),  (B).  sub- 
stituted "the  Attorney  General"  for  "the  court"  in 
first  par.  and  subpar.  (2)  of  second  par.,  and  "date  of 
any  hearing  imder  section  1447(a)  of  this  title"  for 
"date  of  final  hearing"  in  first  par. 

Pub.  L.  101-649,  §  407(c)(2),  substituted  references  to 
applicant  and  application  for  references  to  petitioner 
and  petition  wherever  appearing. 

Subsec.  (c).  Pub.  L.  101-649.  §  407(c)(2).  substituted 
references  to  applicant  and  application  for  references 
to  petitioner  and  petition  wherever  appearing. 

Subsec.  (d).  Pub.  L.  101-649.  §  407(c)(2),  substituted 
reference  to  applicant  for  reference  to  petitioner. 

Subsec.  (e).  Pub.  L.  101-649,  §  407(d)(1)(C).  substitut- 
ed "the  Attorney  General"  for  "the  court". 

Pub.  L.  101-649.  §  407(c)(2),  substituted  references  to 
applicant,  applicant's,  and  application  for  references 
to  petitioner,  petititioner's.  and  petition  wherever  ap- 
pearing. 

Subsec.  (f).  Pub.  L.  101-649.  §  407(e)(1).  redesignated 
subsec.  (g)  as  (f)  and  struck  out  former  subsec.  (f) 
which  read  as  follows:  "Naturalization  shall  not  be 
granted  to  a  petitioner  by  a  naturalization  court  while 
registration  proceedings  or  proceedings  to  require  reg- 
istration against  an  organization  of  which  the  peti- 
tioner is  a  member  or  affiliate  are  pending  xmder  sec- 
tion 792  or  793  of  title  50." 

Subsec.  (f)(1).  Pub.  L.  101-649.  §  407(d)(1)(D).  substi- 
tuted "within  a  particular  State  or  district  of  the  Serv- 
ice in  the  United  States"  for  "within  the  jurisdiction 
of  the  court". 

Pub.  L.  101-649.  §  407(c)(2),  substituted  references  to 
applicant  for  references  to  petitioner  wherever  ap- 
pearing. 

Subsec.  (f)(2).  Pub.  L.  101-649.  §  407(d)(1)(E). 
amended  first  sentence  generally.  Prior  to  amend- 
ment, first  sentence  read  as  follows:  "A  petition  for 
naturalization  may  be  filed  pursuant  to  this  subsec- 
tion in  any  district  court  of  the  United  States,  without 
regard  to  the  residence  of  the  petitioner." 

Subsec.  (f)(3).  Pub.  L.  101-649,  §  407(c)(2).  substitut- 
ed reference  to  application  for  reference  to  petition. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1428,  1430. 
1438. 1439.  1441.  1445  of  this  title. 

§  1428.  Temporary  absence  of  persons  performing  re- 
ligious duties 

Any  person  who  is  authorized  to  perform  the 
ministerial  or  priestly  fimctions  of  a  religious 
denomination  having  a  bona  fide  organization 
within  the  United  States,  or  any  person  who  is 
engaged  solely  by  a  religious  denomination  or 
by  an  interdenominational  mission  organization 
having  a  bona  fide  organization  within  the 
United  States  as  a  missionary,  brother,  nun,  or 
sister,  who  (1)  has  been  lawfully  admitted  to 
the  United  States  for  permanent  residence,  (2) 
has  at  any  time  thereafter  and  before  filing  an 
application  for  naturalization  been  physically 
present  and  residing  within  the  United  States 
for  an  iminterrupted  period  of  at  least  one 
year,  and  (3)  has  heretofore  been  or  may  here- 
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after  be  absent  temporarily  from  the  United 
States  in  connection  with  or  for  the  purpose  of 
performing  the  ministerial  or  priestly  functions 
of  such  religious  denomination,  or  serving  as  a 
missionary,  brother,  nun,  or  sister,  shall  be  con- 
sidered as  being  physically  present  and  residing 
in  the  United  States  for  the  purpose  of  natural- 
ization within  the  meaning  of  section  1427(a)  of 
this  title,  notwithstanding  any  such  absence 
from  the  United  States,  if  he  shall  in  all  other 
respects  comply  with  the  requirements  of  the 
naturalization  law.  Such  person  shall  prove  to 
the  satisfaction  of  the  Attorney  General  that 
his  absence  from  the  United  States  has  been 
solely  for  the  purpose  of  performing  the  minis- 
terial or  priestly  functions  of  such  religious  de- 
nomination, or  of  serving  as  a  missionary, 
brother,  nun,  or  sister. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV,  §  407(c)(3),  (d)(2),  104  Stat.  5041.) 

Amendments 

1990— Pub.  L.  101-649,  §  407(d)(2).  struck  out  "and 
the  naturalization  court"  after  "Attorney  General". 

Pub.  L.  101-649,  §407(0(3).  substituted  "applica- 
tion" for  "petition". 

§  1429.  Prerequisite  to  naturalization;  burden  of  proof 

Except  as  otherwise  provided  in  this  subchap- 
ter, no  person  shall  be  naturalized  unless  he 
has  been  lawfully  admitted  to  the  United 
States  for  permanent  residence  in  accordance 
with  all  applicable  provisions  of  this  chapter. 
The  burden  of  proof  shall  be  upon  such  person 
to  show  that  he  entered  the  United  States  law- 
fully, and  the  time,  place,  and  manner  of  such 
entry  into  the  United  States,  but  in  presenting 
such  proof  he  shall  be  entitled  to  the  produc- 
tion of  his  immigrant  visa,  if  any,  or  of  other 
entry  document,  if  any,  and  of  any  other  docu- 
ments and  records,  not  considered  by  the  Attor- 
ney General  to  be  confidential,  pertaining  to 
such  entry,  in  the  custody  of  the  Service.  Not- 
withstanding the  provisions  of  section  405(b),* 
and  except  as  provided  in  sections  1439  and 
1440  of  this  title  no  person  shall  be  naturalized 
against  whom  there  is  outstanding  a  final  find- 
ing of  deportability  pursuant  to  a  warrant  of 
arrest  issued  imder  the  provisions  of  this  chap- 
ter or  any  other  Act;  and  no  application  for 
naturalization  shall  be  considered  by  the  Attor- 
ney General  if  there  is  pending  against  the  ap- 
plicant a  deportation  proceeding  pursuant  to  a 
warrant  of  arrest  issued  under  the  provisions  of 
this  chapter  or  any  other  Act:  Provided,  That 
the  findings  of  the  Attorney  General  in  termi- 
nating deportation  proceedings  or  in  suspend- 
ing the  deportation  of  an  alien  pursuant  to  the 
provisions  of  this  chapter,  shall  not  be  deemed 
binding  in  any  way  upon  the  Attorney  General 
with  respect  to  the  question  of  whether  such 
person  has  established  his  eligibility  for  natu- 
ralization as  required  by  this  subchapter. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV,  §  407(c)(4),  (d)(3),  104  Stat.  5041.) 

References  in  Text 

Section  405(b),  referred  to  in  text,  is  section  405(b) 
of  act  June  27,  1952,  ch.  477,  title  IV,  66  Stat.  280. 


1  See  References  in  Text  note  below. 


which  Is  set  out  as  a  Savings  Clause  note  under  section 
1101  of  this  title. 

Amendments 

1990~Pub.  L.  101-649,  §  407(d)(3).  in  last  sentence 
substituted  "considered  by  the  Attorney  General"  for 
"finally  heard  by  a  naturalization  court"  and  "upon 
the  Attorney  General"  for  "upon  the  naturalization 
court". 

Pub.  L.  101-649,  §  407(c)(4),  substituted  "applica- 
tion" for  "petition"  and  "applicant"  for  "petitioner". 

§  1430.  Married  persons  and  employees  of  certain 
nonproflt  orgranizations 

(a)  Any  person  whose  spouse  is  a  citizen  of 
the  United  States  may  be  naturalized  upon 
compliance  with  all  the  requirements  of  this 
subchapter  except  the  provisions  of  paragraph 
(1)  of  section  1427(a)  of  this  title  if  such  person 
immediately  preceding  the  date  of  filing  his  ap- 
plication for  naturalization  has  resided  continu- 
ously, after  being  lawfully  admitted  for  perma- 
nent residence,  within  the  United  States  for  at 
least  three  years,  and  during  the  three  years 
immediately  preceding  the  date  of  filing  his  ap- 
plication has  been  living  in  marital  union  with 
the  citizen  spouse,  who  has  been  a  United 
States  citizen  during  all  of  such  period,  and  has 
been  physically  present  in  the  United  States  for 
periods  totaling  at  least  half  of  that  time  and 
has  resided  within  the  State  or  the  district  of 
the  Service  in  the  United  States  in  which  the 
applicant  filed  his  application  for  at  least  three 
months. 

(b)  Any  person,  (1)  whose  spouse  is  (A)  a  citi- 
zen of  the  United  States,  (B)  in  the  employ- 
ment of  the  Government  of  the  United  States, 
or  of  an  American  institution  of  research  recog- 
nized as  such  by  the  Attorney  General,  or  of  an 
American  firm  or  corporation  engaged  in  whole 
or  in  part  in  the  development  of  foreign  trade 
and  commerce  of  the  United  States,  or  a  subsid- 
iary thereof,  or  of  a  public  international  organi- 
zation in  which  the  United  States  participates 
by  treaty  or  statute,  or  is  authorized  to  perform 
the  ministerial  or  priestly  functions  of  a  reli- 
gious denomination  having  a  bona  fide  organi- 
zation within  the  United  States,  or  is  engaged 
solely  as  a  missionary  by  a  religious  denomina- 
tion or  by  an  interdenominational  mission  orga- 
nization having  a  bona  fide  organization  within 
the  United  States,  and  (C)  regularly  stationed 
abroad  in  such  employment,  and  (2)  who  is  in 
the  United  States  at  the  time  of  naturalization, 
and  (3)  who  declares  before  the  Attorney  Gen- 
eral in  good  faith  an  intention  to  take  up  resi- 
dence within  the  United  States  immediately 
upon  the  termination  of  such  emplo3^ment 
abroad  of  the  citizen  spouse,  may  be  natural- 
ized upon  compliance  with  all  the  requirements 
of  the  naturalization  laws,  except  that  no  prior 
residence  or  specified  period  of  physical  pres- 
ence within  the  United  States  or  within  a  State 
or  a  district  of  the  Service  in  the  United  States 
or  proof  thereof  shall  be  required. 

(c)  Any  person  who  (1)  is  employed  by  a  bona 
fide  United  States  incorporated  nonprofit  orga- 
nization which  is  principally  engaged  in  con- 
ducting abroad  through  communications  media 
the  dissemination  of  information  which  signifi- 
cantly promotes  United  States  interests  abroad 
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and  which  is  recognized  as  such  by  the  Attor- 
ney General,  and  (2)  has  been  so  employed  con- 
tinuously for  a  period  of  not  less  than  five 
years  after  a  lawful  admission  for  permanent 
residence,  and  (3)  who  files  his  application  for 
natiiralization  while  so  employed  or  within  six 
months  following  the  termination  thereof,  and 
(4)  who  is  in  the  United  States  at  the  time  of 
naturalization,  and  (5)  who  declares  before  the 
Attorney  General  in  good  faith  an  intention  to 
take  up  residence  within  the  United  States  im- 
mediately upon  termination  of  such  employ- 
ment, may  be  naturalized  upon  compliance 
with  all  the  requirements  of  this  subchapter 
except  that  no  prior  residence  or  specified 
period  of  physical  presence  within  the  United 
States  or  any  State  or  district  of  the  Service  in 
the  United  States,  or  proof  thereof,  shall  be  re- 
quired. 

(d)  Any  person  who  is  the  surviving  spouse  of 
a  United  States  citizen,  whose  citizen  spouse 
dies  during  a  period  of  honorable  service  in  an 
active  duty  status  in  the  Armed  Forces  of  the 
United  States  and  who  was  living  in  marital 
union  with  the  citizen  spouse  at  the  time  of  his 
death,  may  be  naturalized  upon  compliance 
with  all  the  requirements  of  this  subchapter 
except  that  no  prior  residence  or  specified 
physical  presence  within  the  United  States,  or 
within  a  State  or  a  district  of  the  Service  in  the 
United  States  shall  be  required. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV,  §  407(b)(1),  (c)(5),  (d)(4),  104  Stat.  5040, 
5041,) 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-649,  §  407(c)(5),  substi- 
tuted "application"  for  "petition*'  wherever  appearing. 

Pub.  L.  101-649,  §  407(b)(1)(A),  substituted  "has  re- 
sided within  the  State  or  the  district  of  the  Service  in 
the  United  States  in  which  the  applicant  filed  his  ap- 
plication for  at  least  three  months"  for  "has  resided 
within  the  State  in  which  he  f Ued  his  petition  for  at 
least  six  months." 

Subsec.  (b).  Pub.  L.  101-649.  §  407(d)(4)(A),  substitut- 
ed "before  the  Attorney  General"  for  "before  the  nat- 
uralization court"  in  cl.  (3). 

Pub.  L.  101-649.  §  407(b)(1)(B).  substituted  "within  a 
State  or  a  district  of  the  Service  in  the  United  States" 
for  "within  the  jurisdiction  of  the  natiu^ization 
court". 

Subsec.  (c).  Pub.  L.  101-649.  §  407(d)(4)(B).  substitut- 
ed "Attorney  General"  for  "naturalization  court"  in  cl. 
(5). 

Pub.  L.  101-649,  §407(0(5),  substituted  "applica- 
tion" for  *  petition". 

Pub.  L.  101-649.  §  407(b)(1)(C).  substituted  "district 
of  the  Service  in  the  United  States"  for  "within  the  ju- 
risdiction of  the  court". 

Subsec.  (d).  Pub.  L.  101-649.  §  407(b)(1)(B).  substitut- 
ed "within  a  State  or  a  district  of  the  Service  in  the 
United  States"  for  "within  the  jurisdiction  of  the  nat- 
uralization court". 

REQUIREMiaiTS  FOR  CITIZENSHIP  FOR  STAFF  OF  UNITED 

States  Army  Russian  Institute 

Pub.  L.  101-193.  title  V.  §  506.  Nov.  30.  1989.  103  Stat. 
1709.  provided  that: 

"(a)  For  purposes  of  section  319(c)  of  the  Immigra- 
tion and  NationaUty  Act  (8  U.S.C.  1430(c)).  the  United 
States  Army  Russian  Institute,  located  in  Garmisch. 
Federal  Republic  of  Germany,  shall  be  considered  to 
be  an  organization  described  in  clause  (1)  of  this  sec- 
tion. 


"(b)  Subsection  (a)  shaU  apply  with  respect  to  peri- 
ods of  employment  before,  on.  or  after  the  date  of  the 
enactment  of  this  Act  [Nov.  30. 1989]. 

"(c)  No  more  than  two  persons  per  year  may  be  nat- 
uralized based  on  the  provisions  of  subsection  (a). 

"(d)  Each  instance  of  naturalization  based  on  the 
provisions  of  subsection  (a)  shall  be  reported  to  the 
Committees  on  the  Judiciary  of  the  Senate  and  House 
of  Representatives  and  to  the  Select  Committee  on  In- 
telligence of  the  Senate  and  the  Permanent  Select 
Committee  on  InteUigence  of  the  House  of  Represent- 
atives prior  to  such  naturalization." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1433.  1440-1. 
1445  of  this  title. 

§  1431.  Children  born  outside  United  States  of  one 
alien  and  one  citizen  parent;  conditions  for  auto- 
matic citizenship 

Effective  Date  of  1988  Amendment 

Amendment  by  section  8([)  of  Pub.  L.  100-525  effec- 
tive as  if  included  in  the  enactment  of  the  Immigra- 
tion and  Nationality  Act  Amendments  of  1986.  Pub.  L. 
99-653.  see  section  309(b)(15)  of  Pub.  L.  102-232,  set 
out  as  an  Effective  and  Termination  Dates  of  1988 
Amendments  note  imder  section  1101  of  this  title. 

§1432.  Children  born  outside  of  United  States  of 
alien  parents;  conditions  for  automatic  citizen- 
ship 

Effective  Date  of  1988  Amendment 

Amendment  by  Pub.  L.  100-525  effective  as  if  includ- 
ed in  the  enactment  of  the  Inunigration  and  National- 
ity Act  Amendments  of  1986.  Pub.  L.  99-653.  see  sec- 
tion 309(b)(15)  of  Pub.  L.  102-232.  set  out  as  an  Effec- 
tive and  Termination  Dates  of  1988  Amendments  note 
under  section  1101  of  this  title. 

§  1433.  Children  bom  outside  United  States 

(a)  Naturalization  on  application  of  citizen  parents; 
requirements 

A  child  bom  outside  of  the  United  States,  one 
or  both  of  whose  parents  is  at  the  time  of  ap- 
plying for  the  naturalization  of  the  child,  a  citi- 
zen of  the  United  States,  either  by  birth  or  nat- 
uralization, may  be  naturalized  if  unmarried 
and  under  the  age  of  eighteen  years  and  not 
otherwise  disqualified  from  becoming  a  citizen 
by  reason  of  section  1424,  1426,  1426,  or  1429  of 
this  title,  and  if  residing  permanently  in  the 
United  States,  with  the  citizen  parent,  pursuant 
to  a  lawful  admission  for  permanent  residence, 
on  the  application  of  such  citizen  parent,  upon 
compliance  with  all  the  provisions  of  this  sub- 
chapter, except  that  no  particular  period  of  res- 
idence or  physical  presence  in  the  United 
States  shall  be  required.  If  the  child  is  of 
tender  years  he  may  be  presumed  to  be  of  good 
moral  character,  attached  to  the  principles  of 
the  Constitution,  and  well  disposed  to  the  good 
order  and  happiness  of  the  United  States. 

iSee  main  edition  for  text  o/(6)] 

(c)  Specified  period  of  residence  for  adopted  children; 
waiver  of  proof;  requirements 

In  the  case  of  an  adopted  child  (1)  who  is  in 
the  United  States  at  the  time  of  naturalization, 
and  (2)  one  of  whose  adoptive  parents  (A)  ap- 
plies for  naturalization  of  the  child  under  this 
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section,  (B)  meets  the  criteria  of  clauses  (A), 
(B),  and  (C)  of  section  1430(b)(1)  of  this  title, 
and  (C)  declares  before  the  Attorney  General 
in  good  faith  an  intention  to  take  up  residence 
within  the  United  States  immediately  upon  the 
termination  of  the  employment  described  in 
section  1430(b)(1)(B)  of  this  title,  no  specified 
period  of  residence  within  a  State  or  a  district 
of  the  Service  in  the  United  States  or  proof 
thereof  shall  be  required. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV,  1407(b)(2),  (c)(6),  (d)(5),  104  Stat. 
5040-5042;  Dec.  12,  1991,  Pub.  L.  102-232,  title 
III,  §  305(m)(3),  105  Stat.  1750.) 

Amendments 

1991— Pub.  L.  102-232  amended  section  catchline. 

1990— Subsec.  (a).  Pub.  L.  101-649,  §  407(c)(6),  substi- 
tuted "applying"  for  "petitioning"  and  "application" 
for  "petition". 

Subsec.  (c).  Pub.  L.  101-649.  §  407(d)(5),  substituted 
"Attorney  General"  for  first  reference  to  "natiwaliza- 
tion  court"  in  cl.  (2)(C). 

Pub.  L.  101-649,  §  407(c)(6),  substituted  "applies"  for 
"petitions". 

Pub.  L.  101-649,  §  407(b)(2),  substituted  "within  a 
State  or  a  district  of  the  Service  in  the  United  States" 
for  "within  the  jurisdiction  of  the  naturalization 
court". 

Effective  Date  of  1991  Amend jiIENT 

Section  305(m)  of  Pub.  L.  102-232  provided  that  the 
amendment  made  by  that  section  is  effective  as  if  in- 
cluded in  section  407(d)  of  the  Immigration  Act  of 
1990,  Pub,  L.  101-649. 

Effective  Date  of  1988  Amendb^ent 

Amendment  by  Pub.  L.  100-525  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  and  National- 
ity Act  Amendments  of  1986,  Pub.  L.  99-653,  see  sec- 
tion 309(b)(15)  of  Pub.  L.  102-232,  set  out  as  an  Effec- 
tive and  Termination  Dates  of  1988  Amendments  note 
under  section  1101  of  this  title. 

§  1435.  Former  citizens  regaining  citizenship 
(a)  Requirements 

Any  person  formerly  a  citizen  of  the  United 
States  who  (1)  prior  to  September  22,  1922,  lost 
United  States  citizenship  by  marriage  to  an 
alien,  or  by  the  loss  of  United  States  citizenship 
of  such  person's  spouse,  or  (2)  on  or  after  Sep- 
tember 22,  1922,  lost  United  States  citizenship 
by  marriage  to  an  alien  ineligible  to  citizenship, 
may  if  no  other  nationality  was  acquired  by  an 
affirmative  act  of  such  person  other  than  by 
marriage  be  naturalized  upon  compliance  with 
all  requirements  of  this  subchapter,  except— 

(1)  no  period  of  residence  or  specified 
period  of  physical  presence  within  the  United 
States  or  within  the  State  or  district  of  the 
Service  in  the  United  States  where  the  appli- 
cation is  filed  shall  be  required;  and 

(2)  the  application  need  not  set  forth  that  it 
is  the  intention  of  the  applicant  to  reside  per- 
manently within  the  United  States. 

Such  person,  or  any  person  who  was  natural- 
ized in  accordance  with  the  provisions  of  sec- 
tion 317(a)  of  the  Nationality  Act  of  1940,  shall 
have,  from  and  after  her  naturalization,  the 
status  of  a  native-bom  or  naturalized  citizen  of 
the  United  States,  whichever  status  existed  in 
the  case  of  such  person  prior  to  the  loss  of  citi- 


zenship: Provided,  That  nothing  contained 
herein  or  in  any  other  provision  of  law  shall  be 
construed  as  conferring  United  States  citizen- 
ship retroactively  upon  such  person,  or  upon 
any  person  who  was  natiuralized  in  accordance 
with  the  provisions  of  section  317(a)  of  the  Na- 
tionality Act  of  1940,  during  any  period  in 
which  such  person  was  not  a  citizen. 

(b)  Additional  requirements 

No  person  who  is  otherwise  eligible  for  natu- 
ralization in  accordance  with  the  provisions  of 
subsection  (a)  of  this  section  shall  be  natural- 
ized unless  such  person  shall  establish  to  the 
satisfaction  of  the  Attorney  General  that  she 
has  been  a  person  of  good  moral  character,  at- 
tached to  the  principles  of  the  Constitution  of 
the  United  States,  and  well  disposed  to  the 
good  order  and  happiness  of  the  United  States 
for  a  period  of  not  less  than  five  years  immedi- 
ately preceding  the  date  of  filing  an  application 
for  naturalization  and  up  to  the  time  of  admis- 
sion to  citizenship,  and,  unless  she  has  resided 
continuously  in  the  United  States  since  the 
date  of  her  marriage,  has  been  lawfully  admit- 
ted for  permanent  residence  prior  to  filing  her 
application  for  naturalization. 

(c)  Oath  of  allegiance 

(DA  woman  who  was  a  citizen  of  the  United 
States  at  birth  and  (A)  who  has  or  is  believed  to 
have  lost  her  United  States  citizenship  solely 
by  reason  of  her  marriage  prior  to  September 
22,  1922,  to  an  alien,  or  by  her  marriage  on  or 
after  such  date  to  an  alien  ineligible  to  citizen- 
ship, (B)  whose  marriage  to  such  alien  shall 
have  terminated  subsequent  to  January  12, 
1941,  and  (C)  who  has  not  acquired  by  an  af- 
firmative act  other  than  by  marriage  any  other 
nationality,  shall,  from  and  after  talking  the 
oath  of  allegiance  required  by  section  1448  of 
this  title,  be  a  citizen  of  the  United  States  and 
have  the  status  of  a  citizen  of  the  United  States 
by  birth,  without  filing  an  application  for  natu- 
ralization, and  notwithstanding  any  of  the 
other  provisions  of  this  subchapter  except  the 
provisions  of  section  1424  of  this  title:  Provided, 
That  nothing  contained  herein  or  in  any  other 
provision  of  law  shall  be  construed  as  confer- 
ring United  States  citizenship  retroactively 
upon  such  person,  or  upon  any  person  who  was 
naturalized  in  accordance  with  the  provisions 
of  section  317(b)  of  the  Nationality  Act  of  1940, 
during  any  period  in  which  such  person  was  not 
a  citizen. 

(2)  Such  oath  of  allegiance  may  be  taken 
abroad  before  a  diplomatic  or  consular  officer 
of  the  United  States,  or  in  the  United  States 
before  the  Attorney  General  or  the  judge  or 
clerk  of  a  court  described  in  section  1421(b)  of 
this  title. 

(3)  Such  oath  of  allegiance  shall  be  entered  in 
the  records  of  the  appropriate  embassy,  lega- 
tion, consulate,  court,  or  the  Attorney  General, 
and,  upon  demand,  a  certified  copy  of  the  pro- 
ceedings, including  a  copy  of  the  oath  adminis- 
tered, under  the  seal  of  the  embassy,  legation, 
consulate,  court,  or  the  Attorney  General,  shall 
be  delivered  to  such  woman  at  a  cost  not  ex- 
ceeding $5,  which  certified  copy  shall  be  evi- 
dence of  the  facts  stated  therein  before  any 
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court  of  record  or  Judicial  tribunal  and  in  any 
department  or  agency  of  the  Government  of 
the  United  States. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV,  §  407(b)(3),  (c)(7),  (d)(6),  104  Stat. 
5040-5042.) 

AlCENDMENTS 

1990-Subsec.  (a)(1).  Pub.  L.  101-649,  §  407(b)(3), 
(c)(7),  (d)(6)(A)(i),  substituted  ''State  or  district  of  the 
Service  in  the  United  States*'  for  "State"  and  "applica- 
tion" for  "petition"  and  inserted  "and"  at  end. 

Subsec.  (a)(2).  Pub.  L.  101-649.  §  407(c)(7), 
(d)(6)(A)(ii),  substituted  references  to  applicant  and 
application  for  references  to  petitioner  and  petition, 
and  substituted  period  for  semicolon  at  end. 

Subsec.  (a)(3),  (4).  Pub.  L.  101-649,  $  407(d)(6)(A)(iil), 
struck  out  pars.  (3)  and  (4)  which  related  to  filing  of 
petition  and  hearing  on  petition. 

Subsec.  (b).  Pub.  L.  101-649,  §407(0(7),  (d)(6)(B), 
substituted  references  to  application  for  references  to 
petition  wherever  appearing,  and  "Attorney  General" 
for  "naturalization  court". 

Subsec.  (c)(1).  Pub.  L.  101-649,  §  407(c)(7),  substitut- 
ed "an  application"  for  "a  petition". 

Subsec.  (c)(2).  Pub.  L.  101-649,  §  407(d)(6)(C)(i),  sub- 
stituted "the  Attorney  General  or  the  judge  or  clerk 
of  a  court  described  in  section  1421(b)  of  this  title"  for 
"the  judge  or  clerk  of  a  naturalization  court". 

Subsec.  (c)(3).  Pub.  L.  101-649,  §  407(d)(6)(C)(ii).  sub- 
stituted "court,  or  the  Attorney  General"  for  "or  natu- 
ralization court"  in  two  places. 

§1436.  Nationals  but  not  citizens;  residence  within 
outlying  possessions 

A  person  not  a  citizen  who  owes  permanent 
allegiance  to  the  United  States,  and  who  is 
otherwise  qualified,  may,  if  he  becomes  a  resi- 
dent of  any  State,  be  naturalized  upon  compli- 
ance with  the  applicable  requirements  of  this 
subchapter,  except  that  in  applications  for  nat- 
uralization filed  under  the  provisions  of  this 
section  residence  and  physical  presence  within 
the  United  States  within  the  meaning  of  this 
subchapter  shall  include  residence  and  physical 
presence  within  any  of  the  outlying  possessions 
of  the  United  States. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV,  §  407(c)(8),  104  Stat.  5041.) 

AlklENDMENTS 

1990--Pub.  L.  101-649  substituted  "applications"  for 
"petitions". 

§  1437.   Resident  Philippine  citizens  excepted  from 
certain  requirements 

Any  person  who  (1)  was  a  citizen  of  the  Com- 
monwealth of  the  Philippines  on  July  2,  1946, 
(2)  entered  the  United  States  prior  to  May  1, 
1934,  and  (3)  has,  since  such  entry,  resided  con- 
tinuously in  the  United  States  shall  be  regard- 
ed as  having  been  lawfully  admitted  to  the 
United  States  for  permanent  residence  for  the 
purpose  of  applying  for  naturalization  under 
this  subchapter. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649. 
title  IV,  §  407(c)(9),  104  Stat.  5041.) 

Amendments 

1990— Pub.  L.  101-649  substituted  "applying"  for 
"petitioning". 


§  1438.  Former  citizens  losing  citizenship  by  entering 
armed  forces  of  foreign  countries  during  World 
War  11 

(a)  Requirements;  oath;  certified  copies  of  oatli 

Any  person  who,  (1)  during  World  War  II  and 
while  a  citizen  of  the  United  States,  served  in 
the  military,  air,  or  naval  forces  of  any  coimtry 
at  war  with  a  country  with  which  the  United 
States  was  at  war  after  December  7,  1941,  and 
before  September  2,  1945,  and  (2)  has  lost 
United  States  citizenship  by  reason  of  entering 
or  serving  in  such  forces,  or  taking  an  oath  or 
obligation  for  the  purpose  of  entering  such 
forces,  may,  upon  compliance  with  all  the  pro- 
visions of  subchapter  III  of  this  chapter,  except 
section  1427(a)  of  this  title,  and  except  as 
otherwise  provided  in  subsection  (b)  of  this  sec- 
tion, be  naturalized  by  taking  before  the  Attor- 
ney General  or  before  a  court  described  in  sec- 
tion 1421(b)  of  this  title  the  oath  required  by 
section  1448  of  this  title.  Certified  copies  of 
such  oath  shall  be  sent  by  such  court  to  the  De- 
partment of  State  and  to  the  Department  of 
Justice  and  by  the  Attorney  General  to  the  Sec- 
retary of  State. 

CiSee  main  edition  for  text  ofib)  to  (c)] 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV,  §  407(d)(7),  104  Stat.  5042.) 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-649  substituted  "the 
Attorney  General  or  before  a  court  described  in  sec- 
tion 1421(b)  of  this  title"  for  "any  naturalization  court 
specified  in  section  1421(a)  of  this  title"  and  inserted 
"and  by  the  Attorney  General  to  the  Secretary  of 
State"  before  period  at  end. 

§1439.  Naturalization  througli  service  in  the  armed 
forces 

(a)  Requirements 

A  person  who  has  served  honorably  at  any 
time  in  the  armed  forces  of  the  United  States 
for  a  period  or  periods  aggregating  three  years, 
and,  who,  if  separated  from  such  service,  was 
never  separated  except  under  honorable  condi- 
tions, may  be  naturalized  without  having  re- 
sided, continuously  immediately  preceding  the 
date  of  filing  such  person's  application,  in  the 
United  States  for  at  least  five  years,  and  in  the 
State  or  district  of  the  Service  hi  the  United 
States  in  which  the  application  for  naturaliza- 
tion is  filed  for  at  least  three  months,  and  with- 
out having  been  physically  present  in  the 
United  States  for  any  specified  period,  if  such 
application  is  filed  while  the  applicant  is  still  in 
the  service  or  within  six  months  after  the  ter- 
mination of  such  service. 

(b)  Exceptions 

A  person  filing  an  application  under  subsec- 
tion (a)  of  this  section  shall  comply  in  all  other 
respects  with  the  requirements  of  this  subchap- 
ter, except  that— 

(1)  no  residence  within  a  State  or  district  of 
the  Service  in  the  United  States  shall  be  re- 
quired; 

(2)  notwithstanding  section  1429  of  this 
title  insofar  as  it  relates  to  deportability,  such 
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applicant  may  be  naturalized  immediately  if 
the  applicant  be  then  actually  in  the  Armed 
Forces  of  the  United  States,  and  if  prior  to 
the  filing  of  the  application,  the  applicant 
shall  have  appeared  before  and  been  exam- 
ined by  a  representative  of  the  Service; 

(3)  the  applicant  shall  furnish  to  the  Attor- 
ney General,  prior  to  any  hearing  upon  his 
application,  a  certified  statement  from  the 
proper  executive  department  for  each  period 
of  his  service  upon  which  he  relies  for  the 
benefits  of  this  section,  clearly  showing  that 
such  service  was  honorable  and  that  no  dis- 
charges from  service,  including  periods  of 
service  not  relied  upon  by  him  for  the  bene- 
fits of  this  section,  were  other  than  honora- 
ble. The  certificate  or  certificates  herein  pro- 
vided for  shall  be  conclusive  evidence  of  such 
service  and  discharge. 

(c)  Periods  when  not  in  service 

In  the  case  such  applicant's  service  was  not 
continuous,  the  applicant's  residence  in  the 
United  States  and  State  or  district  of  the  Serv- 
ice in  the  United  States,  good  moral  character, 
attachment  to  the  principles  of  the  Constitu- 
tion of  the  United  States,  and  favorable  disposi- 
tion toward  the  good  order  and  happiness  of 
the  United  States,  during  any  period  within 
five  years  immediately  preceding  the  date  of 
filing  such  application  between  the  periods  of 
applicant's  service  in  the  Armed  Forces,  shall 
be  alleged  in  the  application  filed  under  the 
provisions  of  subsection  (a)  of  this  section,  and 
proved  at  any  hearing  thereon.  Such  allegation 
and  proof  shall  also  be  made  as  to  any  period 
between  the  termination  of  applicant's  service 
and  the  filing  of  the  application  for  naturaliza- 
tion. 

(d)  Residence  requirements 

The  applicant  shall  comply  with  the  require- 
ments of  section  1427(a)  of  this  title,  if  the  ter- 
mination of  such  service  has  been  more  than 
six  months  preceding  the  date  of  filing  the  ap- 
plication for  naturalization,  except  that  such 
service  within  five  years  immediately  preceding 
the  date  of  filing  such  application  shall  be  con- 
sidered as  residence  and  physical  presence 
within  the  United  States. 

iSee  main  edition  for  text  ofie)l 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV,  §  407(b)(4),  (c)(10),  (d)(8),  104  Stat. 
5040-5042;  Dec.  12,  1991,  Pub.  L.  102-232,  title 
III,  §  305(c),  105  Stat.  1750.) 

Amendments 

1991— Subsecs.  (b),  (c).  Pub.  L.  102-232  amended  di- 
rectory language  of  Pub.  L.  101-649,  §  407(d)(8).  See 
1990  Amendment  notes  below. 

1990-Subsec.  (a).  Pub.  L.  101-649.  §  407(b)(4)(A). 
(c)(10),  substituted  "State  or  district  of  the  Service  in 
the  United  States"  for  "State",  "for  at  least  three 
months"  for  "for  at  least  six  months",  and  references 
to  applicant  and  application  for  references  to  petition- 
er and  petition  wherever  appearing. 

Subsec.  (b).  Pub.  L.  101-649.  §  407(b)(4)(B),  (c)(10). 
(d)(8),  as  amended  by  Pub.  L.  102-232.  substituted 
"within  a  State  or  district  of  the  Service  in  the  United 
States"  for  "within  the  jurisdiction  of  the  court"  in 
par.  (1),  "any  hearing"  for  "the  final  hearing"  in  par. 
(3),  and  references  to  applicant  and  application  for 


references  to  petitioner  and  petition  wherever  appear- 
ing. 

Subsec.  (c).  Pub.  L.  101-649.  §  407(b)(4)(C),  (c)(10), 
(d)(8).  as  amended  by  Pub.  L.  102-232,  substituted 
"State  or  district  of  the  Service  in  the  United  States" 
for  "State",  "any  hearing"  for  "the  final  hearing",  and 
references  to  applicant's  and  application  for  refer- 
ences to  petitioner's  and  petition  wherever  appearing. 

Subsec.  (d).  Pub.  L.  101-649.  §  407(0(10).  substituted 
references  to  applicant  and  application  for  references 
to  petitioner  and  petition  wherever  appearing. 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990, 
Pub.  L.  101-649.  see  section  310(1)  of  Pub.  L.  102-232. 
set  out  as  a  note  under  section  1101  of  this  title. 

§  1440.  Naturalization  through  active-duty  service  in 
the  Armed  Forces  during  World  War  I,  World 
War  II,  Korean  hostilities,  Vietnam  hostilities,  or 
other  periods  of  military  hostilities 

(a)  Requirements 

Any  person  who,  while  an  alien  or  a  nonciti- 
zen  national  of  the  United  States,  has  served 
honorably  in  an  active-duty  status  in  the  mili- 
tary, air,  or  naval  forces  of  the  United  States 
during  either  World  War  I  or  during  a  period 
beginning  September  1,  1939,  and  ending  De- 
cember 31,  1946,  or  during  a  period  beginning 
June  25,  1950,  and  ending  July  1,  1955,  or 
during  a  period  beginning  February  28,  1961, 
and  ending  on  a  date  designated  by  the  Presi- 
dent by  Executive  order  as  of  the  date  of  termi- 
nation of  the  Vietnam  hostilities,  or  thereafter 
during  any  other  period  which  the  President  by 
Executive  order  shall  designate  as  a  period  in 
which  Armed  Forces  of  the  United  States  are  or 
were  engaged  in  military  operations  involving 
armed  conflict  with  a  hostile  foreign  force,  and 
who,  if  separated  from  such  service,  was  sepa- 
rated under  honorable  conditions,  may  be  natu- 
ralized as  provided  in  this  section  if  (1)  at  the 
time  of  enlistment  or  induction  such  person 
shall  have  been  in  the  United  States,  the  Canal 
Zone,  American  Samoa,  or  Swains  Island, 
whether  or  not  he  has  been  lawfully  admitted 
to  the  United  States  for  permanent  residence, 
or  (2)  at  any  time  subsequent  to  enlistment  or 
induction  such  person  shall  have  been  lawfully 
admitted  to  the  United  States  for  permanent 
residence.  The  executive  department  under 
which  such  person  served  shall  determine 
whether  persons  have  served  honorably  in  an 
active-duty  status,  and  whether  separation 
from  such  service  was  under  honorable  condi- 
tions: Provided,  however.  That  no  person  who  is 
or  has  been  separated  from  such  service  on  ac- 
count of  alienage,  or  who  was  a  conscientious 
objector  who  performed  no  military,  air,  or 
naval  duty  whatever  or  refused  to  wear  the  uni- 
form, shall  be  regarded  as  having  served  honor- 
ably or  having  been  separated  under  honorable 
conditions  for  the  purposes  of  this  section.  No 
period  of  service  in  the  Armed  Forces  shall  be 
made  the  basis  of  an  application  for  naturaliza- 
tion under  this  section  if  the  applicant  has  pre- 
viously been  naturalized  on  the  basis  of  the 
same  period  of  service. 
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(b)  Exceptions 

A  person  filing  an  application  under  subsec- 
tion (a)  of  this  section  shall  comply  in  aU  other 
respects  with  the  requirements  of  this  subchap- 
ter, except  that— 

LSee  main  edition  for  text  of  (1)1 

(2)  no  period  of  residence  or  specified 
period  of  physical  presence  within  the  United 
States  or  any  State  or  district  of  the  Service 
in  the  United  States  shall  be  required;  and 

(3)  service  in  the  military,  air  or  naval 
forces  of  the  United  States  shall  be  proved  by 
a  duly  authenticated  certification  from  the 
executive  department  under  which  the  appli- 
cant served  or  is  serving,  which  shall  state 
whether  the  applicant  served  honorably  in  an 
active-duty  status  during  either  World  War  I 
or  during  a  period  beginning  September  1, 
1939,  and  ending  December  31,  1946,  or 
during  a  period  beginning  June  25,  1950,  and 
ending  July  1,  1955,  or  during  a  period  begin- 
ning February  28,  1961,  and  ending  on  a  date 
designated  by  the  President  by  Executive 
order  bs  the  date  of  termination  of  the  Viet- 
nam hostilities,  or  thereafter  during  any 
other  period  which  the  President  by  Execu- 
tive order  shall  designate  as  a  period  in  which 
Armed  Forces  of  the  United  States  are  or 
were  engaged  in  military  operations  involving 
armed  conflict  with  a  hostile  foreign  force, 
and  was  separated  from  such  service  under 
honorable  conditions. 

CiSee  main  edition  for  text  of(c)l 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV,  §  407(b)(5),  (c)(ll),  104  Stat.  5040,  5041; 
Dec.  12,  1991,  Pub.  L.  102-232,  title  III,  §  305(b), 
105  Stat.  1749.) 

AlfENDMEHNTS 

1991— Subsecs.  (a),  (b).  Pub.  L.  102-232  made  techni- 
cal correction  to  directory  language  of  Pub.  L.  101-649, 
§  407(0(11).  See  1990  Amendment  note  below. 

1990— Subsec.  (a).  Pub.  L.  101-649,  §407(0(11).  as 
amended  by  Pub.  L.  102-232,  substituted  "an  applica- 
tion" for  "a  petition". 

Subsec.  (b).  Pub.  L.  101-649.  §  407(c)(ll),  as  amended 
by  Pub.  L.  102-232.  substituted  references  to  applicant 
and  application  for  references  to  petitioner  and  peti- 
tion wherever  appearing. 

Subsec.  (b)(2).  Pub.  L.  101-649,  §  407(b)(5)(A).  substi- 
tuted "State  or  district  of  the  Service  in  the  United 
States"  for  "State"  and  inserted  "and"  at  end. 

Subsec.  (b)(3).  (4).  Pub.  L.  101-649,  §  407(b)(5)(B). 
(C),  redesignated  par.  (4)  as  (3)  and  struck  out  former 
par.  (3)  which  authorized  filing  of  petition  In  any 
court  having  naturalization  jurisdiction. 

Eppective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-232  effective  as  If  Includ- 
ed In  the  enactment  of  the  Immigration  Act  of  1990, 
Pub.  L.  101-649.  see  section  310(1)  of  Pub.  L.  102-232, 
set  out  as  a  note  under  section  1101  of  this  title. 

Naturalization  op  Natives  op  Philippines  Through 
Certain  Active-Duty  Service  During  World  War 
II 

Section  405  of  Pub.  L.  101-649  provided  that: 
"(a)  Waiver  op  Certain  Requirements.— (1)  Clauses 
(1)  and  (2)  of  section  329(a)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1440(a))  shall  not  apply  to 
the  naturalization  of  any  person— 


"(A)  who  was  bom  in  the  Philippines  and  who  was 
residing  In  the  Philippines  before  the  service  de- 
scribed In  subparagraph  (B); 
"(B)  who  served  honorably— 

"(1)  In  an  active-duty  status  under  the  command 
of  the  United  States  Armed  Forces  In  the  Par  East, 
or 

"(ID  within  the  Philippine  Army,  the  Philippine 
Scouts,  or  recognized  guerrilla  imlts. 
at  any  time  during  the  period  beginning  September 
1. 1939.  and  ending  December  31, 1946; 

"(C)  who  Is  otherwise  eligible  for  naturalization 
under  section  329  of  such  Act;  and 

"(D)  who  applies  for  naturalization  during  the  2- 
year  period  beginning  on  the  date  of  the  enactment 
of  this  Act  [Nov.  29.  1990]. 

"(2)  Subject  to  subsection  (c),  In  applying  section  329 
of  the  Immigration  and  Nationality  Act,  service  de- 
scribed In  paragraph  (1)(B)  Is  considered  to  be  honora- 
ble service  In  an  active-duty  status  In  the  military,  air, 
or  naval  forces  of  the  United  States. 

"(b)  Waiver  op  Residency  Requirement.— Section 
340(d)  of  the  Immigration  and  Nationality  Act  (8 
U.S.C.  1451(d))  shall  not  apply  to  a  person  who  is  nat- 
uralized pursuant  to  subsection  (a). 

"(c)  Statutory  Construction.— The  enactment  of 
this  section  shall  not  be  construed  as  affecting  the 
rights,  privileges,  or  benefits  of  a  person  described  In 
subsection  (a)(1)  under  any  provision  of  law  (other 
than  the  Immigration  and  Nationality  Act  C8  U.S.C. 
1101  et  seq.])  by  reason  of  the  service  of  such  person 
or  the  service  of  any  other  person  under  the  command 
of  the  United  States  Armed  Forces." 

[Section  405  of  Pub.  L.  101-649  effective  May  1. 
1991,  without  regard  to  whether  regulations  to  Imple- 
ment such  section  have  been  Issued  by  such  date,  see 
section  408(f)  of  Pub.  L.  101-649,  set  out  in  an  Effec- 
tive Date  of  1990  Amendment;  Savings  Provision  note 
under  section  1421  of  this  title.] 

Section  Referred  to  in  Other  Sections 

This  section  Is  referred  to  In  sections  1429,  1440-1, 
1440e.  1451  of  this  title. 

§  1440-1.  Posthumous  citizenship  through  death  while 
on  active-duty  service  in  armed  forces  during 
World  War  I,  World  War  II,  the  Korean  hostil- 
ities, the  Vietnam  hostilities,  or  in  other  periods 
of  military  hostilities 

(a)  Permitting  granting  of  posthumous  citizenship 

Notwithstanding  any  other  provision  of  this 
subchapter,  the  Attorney  General  shall  pro- 
vide, in  accordance  with  this  section,  for  the 
granting  of  posthumous  citizenship  at  the  time 
of  death  to  a  person  described  in  subsection  (b) 
of  this  section  if  the  Attorney  General  ap- 
proves an  application  for  that  posthumous  citi- 
zenship under  subsection  (c)  of  this  section. 

(b)  Noncitizens  eligible  for  posthumous  citizenship 

A  person  referred  to  in  subsection  (a)  of  this 
section  is  a  person  who,  while  an  alien  or  a  non- 
citizen  national  of  the  United  States— 

(1)  served  honorably  in  an  active-duty 
status  in  the  military,  air,  or  naval  forces  of 
the  United  States  during  any  period  described 
in  the  first  sentence  of  section  1440(a)  of  this 
title, 

(2)  died  as  a  result  of  injury  or  disease  in- 
curred in  or  aggravated  by  that  service,  and 

(3)  satisfied  the  requirements  of  clause  (1) 
or  (2)  of  the  first  sentence  of  section  1440(a) 
of  this  title. 
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The  executive  depaxtment  under  which  the 
person  so  served  shall  determine  whether  the 
person    satisfied    the    requirements    of    para- 
graphs (1)  and  (2). 
(c)  Requests  for  posthumous  citizenship 

A  request  for  the  granting  of  posthumous 
citizenship  to  a  person  described  in  subsection 
(b)  of  this  section  may  be  filed  on  behalf  of  the 
person  only  by  the  next-of-kin  (as  defined  by 
the  Attorney  General)  or  another  representa- 
tive (as  defined  by  the  Attorney  General).  The 
Attorney  General  shall  approve  such  a  request 
respecting  a  person  if — - 

(1)  the  request  is  filed  not  later  than  2 
years  after— 

(A)  March  6. 1990,  or 

(B)  the  date  of  the  person's  death,  which- 
ever date  is  later; 

(2)  the  request  is  accompanied  by  a  duly  au- 
thenticated certificate  from  the  executive  de- 
partment under  which  the  person  served 
which  states  that  the  person  satisfied  the  re- 
quirements of  paragraphs  (1)  and  (2)  of  sub- 
section (b)  of  this  section;  and 

(3)  the  Attorney  General  finds  that  the 
person  satisfied  the  requirement  of  subsec- 
tion (b)(3)  of  this  section. 

(d>  Documentation  of  posthumous  citizenship 

If  the  Attorney  General  approves  such  a  re- 
quest to  grant  a  person  posthumous  citizenship, 
the  Attorney  General  shall  send  to  the  individ- 
ual who  filed  the  request  a  suitable  document 
which  states  that  the  United  States  considers 
the  person  to  have  been  a  citizen  of  the  United 
States  at  the  time  of  the  person's  death. 
(e)  No  benefits  to  survivors 

Nothing  in  this  section  or  section  1430(d)  of 
this  title  shall  be  construed  as  providing  for 
any  benefits  imder  this  chapter  for  any  spouse, 
son,  daughter,  or  other  relative  of  a  person 
granted  posthumous  citizenship  under  this  sec- 
tion. 

(June  27,  1952,  ch.  477,  title  III,  ch.  2.  §  329A,  as 
added  Mar.  6,  1990,  Pub,  L.  101-249,  §  2(a),  104 
Stat,  94.) 

§  1441.  Constructive  residence  through  service  on  cer- 
tain United  States  vessels 

Any  periods  of  time  during  all  of  which  a 
person  who  was  previously  lawfully  admitted 
for  permanent  residence  has  served  honorably 
or  with  good  conduct,  in  any  capacity  other 
than  as  a  member  of  the  Armed  Forces  of  the 
United  States,  (A)  on  board  a  vessel  operated 
by  the  United  States,  or  an  agency  thereof,  the 
full  legal  and  equitable  title  to  which  is  in  the 
United  States;  or  (B)  on  board  a  vessel  whose 
home  port  is  in  the  United  States,  and  (i)  which 
is  registered  under  the  laws  of  the  United 
States,  or  (ii)  the  full  legal  and  equitable  title 
to  which  is  in  a  citizen  of  the  United  States,  or 
a  corporation  organized  under  the  laws  of  any 
of  the  several  States  of  the  United  States,  shall 
be  deemed  residence  and  physical  presence 
within  the  United  States  within  the  meaning  of 
section  1427(a)  of  this  title,  if  such  service  oc- 
curred within  five  years  immediately  preceding 
the  date  such  person  shall  file  an  application 


for  naturalization.  Service  on  vessels  described 
in  clause  (A)  of  this  section  shall  be  proved  by 
duly  authenticated  copies  of  the  records  of  the 
executive  departments  or  agency  having  custo- 
dy of  the  records  of  such  service.  Service  on 
vessels  described  in  clause  (B)  of  this  section 
may  be  proved  by  certificates  from  the  masters 
of  such  vessels. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV,  §407(c)(12).  104  Stat.  5041;  Dec.  12, 
1991,  Pub.  L.  102-232,  title  III,  §  305(m)(5),  105 
Stat.  1750.) 

Amendments 

1991— Pub.  L.  102-232  substituted  "of  this  section" 
for  "of  this  subsection"  in  two  places. 

1990— Pub.  L,  101-649  substituted  "an  application" 
for  "a  petition". 

Effective  Date  of  1991  Amendment 

Section  305(m)  of  Pub.  L.  102-232  provided  that  the 
amendment  made  by  that  section  is  effective  as  if  in- 
cluded in  section  407(d)  of  the  Immigration  Act  of 
1990,  Pub.  L.  101-649. 

§  1442.  Alien  enemies 

(a)  Naturalization  under  specitied  conditions 

An  alien  who  is  a  native,  citizen,  subject,  or 
denizen  of  any  country,  state,  or  sovereignty 
with  which  the  United  States  is  at  war  may, 
after  his  loyalty  has  been  fully  established 
upon  investigation  by  the  Attorney  General,  be 
naturalized  as  a  citizen  of  the  United  States  if 
such  alien's  application  for  naturalization  shall 
be  pending  at  the  beginning  of  the  state  of  war 
and  the  applicant  is  otherwise  entitled  to  ad- 
mission to  citizenship. 

(b)  Procedure 

An  alien  embraced  within  this  section  shall 
not  have  his  application  for  naturalization  con- 
sidered or  heard  except  after  90  days'  notice  to 
the  Attorney  General  to  be  considered  at  the 
examination  or  hearing,  and  the  Attorney  Gen- 
eral's objection  to  such  consideration  shall 
cause  the  application  to  be  continued  from  time 
to  time  for  so  long  as  the  Attorney  General 
may  require. 

(c)  Exceptions  from  classification 

The  Attorney  General  may,  in  his  discretion, 
upon  investigation  fully  establishing  the  loyal- 
ty of  any  alien  enemy  who  did  not  have  an  ap- 
plication for  naturalization  pending  at  the  be- 
ginning of  the  state  of  war,  except  such  alien 
enemy  from  the  classification  of  alien  enemy 
for  the  purposes  of  this  subchapter,  and  there- 
upon such  alien  shall  have  the  privilege  of 
filing  an  application  for  naturalization. 

(d)  Effect  of  cessation  of  hostilities 

An  alien  who  is  a  native,  citizen,  subject,  or 
denizen  of  any  country,  state,  or  sovereignty 
with  which  the  United  States  is  at  war  shall 
cease  to  be  an  alien  enemy  within  the  meaning 
of  this  section  upon  the  determination  by  proc- 
lamation of  the  President,  or  by  concurrent  res- 
olution of  the  Congress,  that  hostilities  be- 
tween the  United  States  and  such  country, 
state,  or  sovereignty  have  ended. 
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iSee  main  edition  for  text  o/(e)] 

(As  amended  Nov.  29,  1990.  Pub.  L.  101-649, 
title  IV,  §407(c)(13).  (d)(9),  (e)(2),  104  Stat. 
5041,  5042,  5046.) 

AlCENDUENTS 

1990— Subsec.  (a).  Pub.  L.  101-649.  §  407(c)(13),  sub- 
stituted references  to  applicant  and  application  for 
references  to  petitioner  and  petition  wherever  appear- 
ing. 

Subsec.  <b).  Pub.  L.  101-649,  §  407(d)(9),  substituted 
"considered  or  heard  except  after  90  days'  notice  to 
the  Attorney  General  to  be  considered  at  the  examina- 
tion or  hearing,  and  the  Attorney  General's  objection 
to  such  consideration  shall  cause  the  application  to  be 
continued"  for  "called  for  a  hearing,  or  heard,  except 
after  ninety  days*  notice  given  by  the  clerk  of  the 
court  to  the  Attorney  General  to  be  represented  at  the 
hearing,  and  the  Attorney  General's  objection  to  such 
final  hearing  shall  cause  the  petition  to  be  continued". 

Pub.  L.  101-649,  §407(c)(13),  substituted  "applica- 
tion" for  "petition"  after  "have  his". 

Subsec.  (c).  Pub.  L.  101-649.  §  407(0(13),  substituted 
"an  application"  for  "a  petition"  wherever  appearing. 

Subsec.  (d).  Pub.  L.  101-649.  §  407(e)(2),  struck  out  at 
end  "Notwithstanding  the  provisions  of  section  405(b) 
of  this  Act,  this  subsection  shall  also  apply  to  the  case 
of  any  such  alien  whose  petition  for  naturalization 
was  filed  prior  to  the  effective  date  of  this  chapter  and 
which  is  still  pending  on  that  date." 

§  1443.  Administration 

(a)  Rules  and  regulations  governing  examination  of 
applicants 

The  Attorney  General  shall  make  such  rules 
and  regulations  as  may  be  necessary  to  carry 
into  effect  the  provisions  of  this  Part  and  is  au- 
thorized to  prescribe  the  scope  and  nature  of 
the  examination  of  applicants  for  naturaliza- 
tion as  to  their  admissibility  to  citizenship. 
Such  examination  shall  be  limited  to  inquiry 
concerning  the  applicant's  residence,  physical 
presence  in  the  United  States,  good  moral  char- 
acter, imderstanding  of  and  attachment  to  the 
fundamental  principles  of  the  Constitution  of 
the  United  States,  ability  to  read,  write,  and 
speak  English,  and  other  qualifications  to 
become  a  naturalized  citizen  as  required  by  law, 
and  shall  be  imiform  throughout  the  United 
States. 

ISee  main  edition  for  text  ofib)  to  (flf)] 

(h)  Public  education  regarding  naturalization  bene- 
fits 

In  order  to  promote  the  opportunities  and  re- 
sponsibilities of  United  States  citizenship,  the 
Attorney  General  shall  broadly  distribute  infor- 
mation concerning  the  benefits  which  persons 
may  receive  under  this  subchapter  and  the  re- 
quirements to  obtain  such  benefits.  In  carrying 
out  this  subsection,  the  Attorney  General  shall 
seek  the  assistance  of  appropriate  community 
groups,  private  voluntary  agencies,  and  other 
relevant  organizations.  There  are  authorized  to 
be  appropriated  (for  each  fiscal  year  beginning 
with  fiscal  year  1991)  such  sums  as  may  be  nec- 
essary to  carry  out  this  subsection. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV,  §§  406.  407(d)(10),  104  Stat.  5040,  5042; 
Dec.  12,  1991,  Pub.  L.  102-232,  title  III, 
§  305(m)(6),  105  Stat.  1750.) 


Amendments 

1991— Subsec.  (a).  Pub.  L.  102-232  substituted  "appli- 
cants" for  "petitioners"  in  first  sentence. 

1990— Subsec.  (a).  Pub.  L.  101-649,  §407(d)(10). 
struck  out  "for  the  purpose  of  making  appropriate  rec- 
ommendations to  the  naturalization  courts"  before 
period  at  end  of  first  sentence  and  struck  out  second 
sentence  which  read  as  follows:  "Such  examination,  in 
the  discretion  of  the  Attorney  General,  and  under 
such  rules  and  regulations  as  may  be  prescribed  by 
him,  may  be  conducted  before  or  after  the  applicant 
has  filed  his  petition  for  naturalization." 

Subsec.  (h).  Pub.  L.  101-649.  §  406,  added  subsec.  (h). 

Effective  Date  of  1991  Amendment 

Section  305(m)  of  Pub.  L.  102-232  provided  that  the 
amendment  made  by  that  section  is  effective  as  if  in- 
cluded in  section  407(d)  of  the  Immigration  Act  of 
1990,  Pub.  L.  101-649. 

§  1444.  Photographs;  number 

(a)  Three  identical  photographs  of  the  appli- 
cant shall  be  signed  by  and  furnished  by  each 
applicant  for  naturalization  or  citizenship.  One 
of  such  photographs  shall  be  affixed  by  the  At- 
torney General  to  the  original  certificate  of 
naturalization  issued  to  the  naturalized  citizen 
and  one  to  the  duplicate  certificate  of  natural- 
ization required  to  be  forwarded  to  the  Service. 

ISee  main  edition  for  text  o/(6)] 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV,  §407(c)(14),  (d)(ll),  104  Stat.  5041, 
5042.) 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-649  substituted  "appli- 
cant" for  "petitioner"  after  "by  each",  and  "Attorney 
General"  for  "clerk  of  the  court". 

§  1445.  Application  for  naturalization;  declaration  of 
intention 

(a)  Evidence  and  form 

An  applicant  for  naturalization  shall  make 
and  file  with  the  Attorney  General  a  sworn  ap- 
plication in  writing,  signed  by  the  applicant  in 
the  applicant's  own  handwriting  if  physically 
able  to  write,  which  application  shall  be  on  a 
form  prescribed  by  the  Attorney  General  and 
shall  include  averments  of  all  facts  which  in 
the  opinion  of  the  Attorney  General  may  be 
material  to  the  applicant's  naturalization,  and 
required  to  be  proved  under  this  subchapter.  In 
the  case  of  an  applicant  subject  to  a  require- 
ment of  continuous  residence  under  section 
1427(a)  or  1430(a)  of  this  title,  the  application 
for  naturalization  may  be  filed  up  to  3  months 
before  the  date  the  applicant  would  first  other- 
wise meet  such  continuous  residence  require- 
ment. 

(b)  Who  may  file 

No  person  shall  file  a  valid  application  for 
naturalization  unless  he  shall  have  attained  the 
age  of  eighteen  years.  An  application  for  natu- 
ralization by  an  alien  shall  contain  an  averment 
of  lawful  admission  for  permanent  residence. 

(c)  Hearings 

Hearings  under  section  1447(a)  of  this  title  on 
applications  for  naturalization  shall  be  held  at 
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regular  intervals  specified  by  the  Attorney 
General. 

(d)  Filing  of  application 

Except  as  provided  in  subsection  (e)  of  this 
section,  an  application  for  naturalization  shall 
be  filed  in  the  office  of  the  Attorney  General. 

(e)  Substitute  Hling  place  and  administering  oath 
other  than  before  Attorney  General 

A  person  may  file  an  application  for  natural- 
ization other  than  in  the  office  of  the  Attorney 
General,  and  an  oath  of  allegiance  adminis- 
tered other  than  in  a  public  ceremony  before 
the  Attorney  General  or  a  court,  if  the  Attor- 
ney General  determines  that  the  person  has  an 
illness  or  other  disability  which— 

(1)  is  of  a  permanent  nature  and  is  suffi- 
ciently serious  to  prevent  the  person's  person- 
al appearance,  or 

(2)  is  of  a  nature  which  so  incapacitates  the 
person  as  to  prevent  him  from  personally  ap- 
pearing. 

(f)  Declaration  of  intention 

An  alien  over  18  years  of  age  who  is  residing 
in  the  United  States  pursuant  to  a  lawful  ad- 
mission for  permanent  residence  may  file  with 
the  Attorney  General  a  declaration  of  intention 
to  become  a  citizen  of  the  United  States.  Such  a 
declaration  shall  be  filed  in  duplicate  and  in  a 
form  prescribed  by  the  Attorney  General  and 
shall  be  accompanied  by  an  application  pre- 
scribed and  approved  by  the  Attorney  General. 
Nothing  in  this  subsection  shall  be  construed  as 
requiring  any  such  alien  to  make  and  file  a  dec- 
laration of  intention  as  a  condition  precedent  to 
fHing  an  application  for  naturalization  nor 
shall  any  such  declaration  of  intention  be  re- 
garded as  conferring  or  having  conferred  upon 
any  such  alien  United  States  citizenship  or  na- 
tionality or  the  right  to  United  States  citizen- 
ship or  nationality,  nor  shall  such  declaration 
be  regarded  as  evidence  of  such  alien's  lawful 
admission  for  permanent  residence  in  any  pro- 
ceeding, action,  or  matter  arising  imder  this 
chapter  or  any  other  Act. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV,  §§  401(b),  407(c)(15),  (d)(12),  104  Stat. 
5038,  5041,  5042;  Dec.  12,  1991,  Pub.  L.  102-232, 
title  III,  §  305(d),  (e),  (m)(7),  105  Stat.  1750.) 

ABfENDMENTS 

1991— Subsec.  (a).  Pub.  L.  102-232,  §  305(m)(7), 
struck  out  ",  in  duplicate,"  after  "file  with  the  Attor- 
ney General". 

Pub.  L.  102-232,  §  305(e),  made  technical  correction 
to  directory  language  of  Pub.  L.  101-649, 
§  407(d)(12)(B).  See  1990  Amendment  note  below. 

Subsecs.  (f ),  (g).  Pub.  L.  102-232,  §  305(d),  redesig- 
nated subsec.  (g)  as  (f ). 

1990— Pub.  L.  101-649,  §  407(d)(12)(A),  substituted 
"Application  for  naturalization;  declaration  of  inten- 
tion" for  "Petition  for  naturalization"  in  section 
catchline. 

Subsec.  (a).  Pub.  K  101-649,  §407(0(15).  (d)(12)(B), 
as  amended  by  Pub.  L.  102-232,  §  305(e),  substituted 
"with  the  Attorney  General"  for  "in  the  office  of  the 
clerk  of  a  naturalization  court",  "under  this  subchap- 
ter" for  "upon  the  hearing  of  such  petition",  and  "ap- 
plication" for  "petition"  wherever  appearing. 

Pub.  L.  101-649,  §  401(b).  inserted  at  end  "In  the 
case  of  an  applicant  subject  to  a  requirement  of  con- 
tinuous residence  under  section  1427(a)  or  1430(a)  of 


this  title,  the  application  for  naturalization  may  be 
filed  up  to  3  months  before  the  date  the  applicant 
would  first  otherwise  meet  such  continuous  residence 
requirement." 

Subsec.  (b).  Pub.  L.  101-649.  §  407(0(15),  (d)(12)(C), 
substituted  "application"  for  "petition"  in  first  sen- 
tence, and  struck  out  "(1)"  before  "he  shall  have  at- 
tained", "and  (2)  he  shall  have  first  filed  an  applica- 
tion therefor  at  an  office  of  the  Service  in  the  form 
and  manner  prescribed  by  the  Attorney  General" 
after  "eighteen  years",  and  "petition  for"  after  "An 
application  for". 

Subsecs.  (O  to  (e).  Pub.  L.  101-649,  §  407(d)(12)(P), 
added  subsecs.  (c)  to  (e)  and  struck  out  former  subsecs. 
(c)  to  (e)  which  related  to  time  to  file,  substitute  filing 
place,  and  investigation  into  reasons  for  substitute 
filing  place,  respectively. 

Subsecs.  (f),  (g).  Pub.  L.  101-649.  §407(0(15). 
(d)(12)(D),  (E),  redesignated  subsec.  (f)  as  (g),  substi- 
tuted "An  alien  over  18  years  of  age  who  is  residing  in 
the  United  States  pursuant  to  a  lawful  admission  for 
permanent  residence  may  file  with  the  Attorney  Gen- 
eral a  declaration  of  intention  to  become  a  citizen  of 
the  United  States.  Such  a  declaration  shall  be  filed  in 
duplicate  and  in  a  form  prescribed  by  the  Attorney 
General  and  shall  be  accompanied  by  an  application 
prescribed  and  approved  by  the  Attorney  General." 
for  "Any  alien  over  eighteen  years  of  age  who  is  resid- 
ing in  the  United  States  pursuant  to  a  lawful  admis- 
sion for  permanent  residence  may.  upon  an  applica- 
tion prescribed,  filed  with,  and  approved  by  the  Serv- 
ice, make  and  file  in  duplicate  in  the  office  of  the  clerk 
of  court,  regardless  of  the  alien's  place  of  residence  in 
the  United  States,  a  signed  declaration  of  intention  to 
become  a  citizen  of  the  United  States,  in  such  form  as 
the  Attorney  General  shall  prescribe.",  and  substitut- 
ed "an  application"  for  "a  petition"  in  last  sentence. 

Effective  Date  of  1991  Amendment 

Amendment  by  section  305(d).  (e)  of  Pub.  L.  102-232 
effective  as  if  included  in  the  enactment  of  the  Immi- 
gration Act  of  1990,  Pub.  L.  101-649,  see  section  310(1) 
of  Pub.  L.  102-232,  set  out  as  a  note  under  section  1101 
of  this  title. 

Section  305(m)  of  Pub.  L.  102-232  provided  that  the 
amendment  made  by  that  section  is  effective  as  if  in- 
cluded in  section  407(d)  of  the  Immigration  Act  of 
1990,  Pub.  L.  101-649. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1423  of  this 
title;  title  20  section  955b;  title  42  section  1881. 

§1446.  Investigation  of  applicants;  examination  of 
applications 

(a)  Waiver 

Before  a  person  may  be  naturalized,  an  em- 
ployee of  the  Service,  or  of  the  United  States 
designated  by  the  Attorney  General,  shall  con- 
duct a  personal  investigation  of  the  person  ap- 
plyhig  for  naturalization  in  the  vicinity  or  vi- 
cinities in  which  such  person  has  maintained 
his  actual  place  of  abode  and  in  the  vicinity  or 
vicinities  in  which  such  person  has  been  em- 
ployed or  has  engaged  in  business  or  work  for 
at  least  five  years  immediately  preceding  the 
filing  of  his  application  for  naturalization.  The 
Attorney  General  may,  in  his  discretion,  waive 
a  personal  investigation  in  an  individual  case  or 
in  such  cases  or  classes  of  cases  as  may  be  desig- 
nated by  him. 
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(b)  Conduct  of  examinations;  authority  of  designees; 
record 

The  Attorney  General  shall  designate  em- 
ployees of  the  Service  to  conduct  examinations 
upon  applications  for  naturalization.  For  such 
purposes  any  such  employee  so  designated  is 
authorized  to  take  testimony  concerning  any 
matter  touching  or  in  any  way  affecting  the  ad- 
missibility of  any  applicant  for  naturalization, 
to  administer  oaths,  including  the  oath  of  the 
applicant  for  naturalization,  and  to  require  by 
subpena  the  attendance  and  testimony  of  wit- 
nesses, including  applicant,  before  such  employ- 
ee so  designated  and  the  production  of  relevant 
boolcs,  papers,  and  dociunents,  and  to  that  end 
may  invoke  the  aid  of  any  district  court  of  the 
United  States;  and  any  such  court  may,  in  the 
event  of  neglect  or  refusal  to  respond  to  a  sub- 
pena issued  by  any  such  employee  so  designat- 
ed or  refusal  to  testify  before  such  employee  so 
designated  issue  an  order  requiring  such  person 
to  appear  before  such  employee  so  designated, 
produce  relevant  books,  papers,  and  documents 
if  demanded,  and  testify;  and  any  failure  to 
obey  such  order  of  the  court  may  be  pimished 
by  the  court  as  a  contempt  thereof.  The  record 
of  the  examination  authorized  by  this  subsec- 
tion shall  be  admissible  as  evidence  in  any  hear- 
ing conducted  by  an  immigration  officer  under 
section  1447(a)  of  this  title.  Any  such  employee 
shall,  at  the  examination,  inform  the  applicant 
of  the  remedies  available  to  the  applicant 
imder  section  1447  of  this  title. 

(c)  Transmittal  of  record  of  examination 

The  record  of  the  examination  upon  any  ap- 
plication for  naturalization  may,  in  the  discre- 
tion of  the  Attorney  General  be  transmitted  to 
the  Attorney  General  and  the  determination 
with  respect  thereto  of  the  employee  designat- 
ed to  conduct  such  examination  shall  when 
made  also  be  transmitted  to  the  Attorney  Gen- 
eral. 

(d)  Determination  to  grant  or  deny  application 

The  employee  designated  to  conduct  any  such 
examination  shall  make  a  determination  as  to 
whether  the  application  should  be  granted  or 
denied,  with  reasons  therefor. 

(e)  Withdrawal  of  application 

After  an  application  for  natiuralization  has 
been  filed  with  the  Attorney  General,  the  ap- 
plicant shall  not  be  permitted  to  withdraw  his 
application,  except  with  the  consent  of  the  At- 
torney General.  In  cases  where  the  Attorney 
General  does  not  consent  to  the  withdrawal  of 
the  application,  the  application  shall  be  deter- 
mined on  its  merits  and  a  final  order  determi- 
nation made  accordingly.  In  cases  where  the  ap- 
plicant fails  to  prosecute  his  application,  the 
application  shall  be  decided  on  the  merits 
unless  the  Attorney  General  dismisses  it  for 
lack  of  prosecution. 

(f)  Transfer  of  application 

An  applicant  for  naturalization  who  moves 
from  the  district  of  the  Service  in  the  United 
States  in  which  the  application  is  pending  may, 
at  any  time  thereafter,  request  the  Service  to 
transfer  the  application  to  any  district  of  the 
Service  in  the  United  States  which  may  act  on 


the  application.  The  transfer  shall  not  be  made 
without  the  consent  of  the  Attorney  General. 
In  the  case  of  such  a  transfer,  the  proceedings 
on  the  application  shall  continue  as  though  the 
application  had  originally  been  filed  in  the  dis- 
trict of  the  Service  to  which  the  application  is 
transferred. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV.  §§  401(c),  407(c)(16),  (d)(13),  104  Stat. 
5038,  5041,  5043;  Dec.  12,  1991,  Pub.  L.  102-232, 
title  III,  §  305(f),  105  Stat.  1750.) 

Amendments 

1991— Subsec.  (b).  Pub.  L.  102-232  substituted  "dis- 
trict court"  for  "District  Court". 

1990— Pub.  L.  101-649,  §  407(d)(13)(A),  substituted 
"Investigation  of  applicants;  examination  of  applica- 
tions" for  "Investigation  of  petitioners"  in  section 
catchline. 

Subsec.  (a).  Pub.  L.  101-649,  §  407(c)(16).  (d)(13)(B), 
substituted  "Before  a  person  may  be  naturalized"  for 
"At  any  time  prior  to  the  holding  of  the  final  hearing 
on  a  petition  for  naturalization  provided  for  by  section 
1447(a)  of  this  title",  "applying"  for  "petitioning",  and 
"application"  for  "petition". 

Subsec.  (b).  Pub.  L.  101-649.  §407(c)(16),  (d)(13)(C), 
substituted  "applications"  for  "petitions"  and  "appli- 
cant" for  "petitioner"  wherever  appearing,  struck  out 
"preliminary"  before  "examinations"  and  before  "ex- 
amination", struciL  out  "to  any  naturalization  court 
and  to  make  recommendations  thereon  to  such  court" 
before  period  at  end  of  first  sentence,  substituted  "any 
District  Court  of  the  United  States"  for  "any  court  ex- 
ercising naturalization  jurisdiction  as  specified  in  sec- 
tion 1421  of  this  title",  and  substituted  "hearing  con- 
ducted by  an  immigration  officer  under  section 
1447(a)  of  this  title"  for  "final  hearing  conducted  by  a 
naturalization  court  designated  in  section  1421  of  this 
title". 

Pub.  L.  101-649,  §  401(c),  inserted  at  end  "Any  such 
employee  shall,  at  the  examination,  inform  the  peti- 
tioner of  the  remedies  available  to  the  petitioner 
under  section  1447  of  this  title." 

Subsec.  (c).  Pub.  L.  101-649.  §407(0(16),  (d)(13)(D), 
struck  out  "preliminary"  before  "examination"  wher- 
ever appearing,  and  substituted  "determination"  for 
"recommendation"  and  "application"  for  "petition". 

Subsecs.  (d)  to  (f).  Pub.  L.  101-649.  §  407(d)(13)(E), 
amended  subsecs.  (d)  to  (f )  generally,  substituting  pro- 
visions relating  to  determinations,  withdrawal  of  ap- 
plication, and  transfer  of  application,  for  provisions 
relating  to  recommendations,  withdrawal  of  petition, 
and  transfer  of  petition,  respectively. 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990, 
Pub.  L.  101-649,  see  section  310(1)  of  Pub.  L.  102-232, 
set  out  as  a  note  under  section  1101  of  this  title. 

§1447.  Hearings  on  denials  of  applications  for  natu- 
ralization 

(a)  Request  for  hearing  before  Immigration  officer 

If,  after  an  examination  under  section  1446  of 
this  title,  an  application  for  naturalization  is 
denied,  the  applicant  may  request  a  hearing 
before  an  immigration  officer. 

(b)  Request  for  hearing  before  district  court 

If  there  is  a  failure  to  make  a  determination 
imder  section  1446  of  this  title  before  the  end 
of  the  120-day  period  after  the  date  on  which 
the  examination  is  conducted  under  such  sec- 
tion, the  applicant  may  apply  to  the  United 
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States  district  court  for  the  district  in  which 
the  applicant  resides  for  a  hearing  on  the 
matter.  Such  court  has  jurisdiction  over  the 
matter  and  may  either  determine  the  matter  or 
remand  the  matter,  with  appropriate  instruc- 
tions, to  the  Service  to  determine  the  matter. 

(c)  Appearance  of  Attorney  General 

The  Attorney  General  shall  have  the  right  to 
appear  before  any  immigration  officer  in  any 
naturalization  proceedings  for  the  purpose  of 
cross-examining  the  applicant  and  the  wit- 
nesses produced  in  support  of  the  application 
concerning  any  matter  touching  or  in  any  way 
affecting  the  applicant's  right  to  admission  to 
citizenship,  and  shall  have  the  right  to  call  wit- 
nesses, including  the  applicant,  produce  evi- 
dence, and  be  heard  in  opposition  to.  or  in  favor 
of  the  granting  of  any  application  in  naturaliza- 
tion proceedings. 

(d)  Subpena  of  witnesses 

The  immigration  officer  shall,  if  the  appli- 
cant requests  it  at  the  time  of  filing  the  request 
for  the  hearing,  issue  a  subpena  for  the  wit- 
nesses named  by  such  applicant  to  appear  upon 
the  day  set  for  the  hearing,  but  in  case  such 
witnesses  cannot  be  produced  upon  the  hearing 
other  witnesses  may  be  summoned  upon  notice 
to  the  Attorney  General,  in  such  manner  and  at 
such  time  as  the  Attorney  General  may  by  reg- 
ulation prescribe.  Such  subpenas  may  be  en- 
forced in  the  same  manner  as  subpenas  under 
section  1446(b)  of  this  title  may  be  enforced. 

(e)  Change  of  name 

It  shall  be  lawful  at  the  time  and  as  a  part  of 
the  administration  by  a  court  of  the  oath  of  al- 
legiance under  section  1448(a)  of  this  title  for 
the  court,  in  its  discretion,  upon  the  bona  fide 
prayer  of  the  applicant  included  in  an  appropri- 
ate petition  to  the  court,  to  make  a  decree 
changing  the  name  of  said  person,  and  the  cer- 
tificate of  naturalization  shall  be  issued  in  ac- 
cordance therewith. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV,  §407(0(17),  (d)(14),  104  Stat.  5041, 
5044;  Dec.  12,  1991,  Pub.  L.  102-232,  title  III, 
§  305(g),  (h),  105  Stat.  1750.) 

Amendments 

1991-Subsecs.  (d),  (e).  Pub.  L.  102-232.  §  305(g).  (h). 
amended  Pub.  L.  101-649,  §  407(d)(14)(D)(i).  (EKii),  re- 
spectively. See  1990  Amendment  note  below. 

1990— Pub.  L.  101-649,  §  407(d)(14)(A).  amended  sec- 
tion catchline  generally. 

Subsecs.  (a),  (b).  Pub.  L.  101-649.  §  407(d)(14)(B), 
amended  subsecs.  (a)  and  (b)  generally,  substituting 
provisions  relating  to  requests  for  hearing  upon  denial 
of  application  and  failure  to  make  determination,  for 
provisions  relating  to  holding  of  hearing  in  open  court 
and  exceptions  to  same,  respectively. 

Subsec.  (c).  Pub.  L.  101-649,  §407(0(17).  (d)(14)(C). 
substituted  "immigration  officer"  for  "court"  and  ref- 
erences to  applicant,  applicant's,  and  application  for 
references  to  petitioner,  petitioner's,  and  petition 
wherever  appearing. 

Subsec.  (d).  Pub.  L.  101-649,  §  407(d)(14)(D)(i).  as 
amended  by  Pub.  L.  102-232.  §  305(g),  substituted  "im- 
migration officer  shall,  if  the  applicant  requests  it  at 
the  time  of  filing  the  request  for  the  hearing"  for 
"clerk  of  court  shall,  if  the  petitioner  requests  it  at  the 
time  for  filing  the  petition  for  naturalization". 

Pub.  L.  101-649.  §  407(0(17).  (d)(14)(D)(ii).  (ill),  sub- 
stituted   "applicant"    for    "petitioner",    struck    out 


"final"  before  "hearing"  wherever  appearing,  and  in- 
serted at  end  "Such  subpenas  may  be  enforced  in  the 
same  manner  as  subpenas  imder  section  1446(b)  of 
this  title  may  be  enforced." 

Subsec.  (e).  Pub.  L.  101-649,  §407(d)(14)(E)(i).  sub- 
stituted  "administration  by  a  court  of  the  oath  of  aUe- 
giance  under  section  1448(a)  of  this  title"  for  "natural- 
ization of  any  person,". 

Pub.  L.  101-649,  §407(d)(14)(E)(ii),  as  amended  by 
Pub.  L.  102-232,  §  305(h),  substituted  "included  in  an 
appropriate  petition  to  the  court"  for  "included  in  the 
petition  for  naturalization  of  such  person". 

Pub.  L.  101-649,  §407(0(17).  substituted  "applicant" 
for  "petitioner". 

Effective  Date  of  1991  Abiendment 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990, 
Pub.  L.  101-649,  see  section  310(1)  of  Pub.  L.  102-232, 
set  out  as  a  note  under  section  1101  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1421,  1427, 
1445. 1446  of  this  title;  title  18  section  1429. 

§  1448.  Oath  of  renunciation  and  allegiance 

(a)  Public  ceremony 

A  person  who  has  applied  for  naturalization 
shall,  in  order  to  be  and  before  being  admitted 
to  citizenship,  take  in  a  public  ceremony  before 
the  Attorney  General  or  a  court  with  jurisdic- 
tion under  section  1421(b)  of  this  title  an  oath 
(1)  to  support  the  Constitution  of  the  United 
States;  (2)  to  renounce  and  abjure  absolutely 
and  entirely  all  allegiance  and  fidelity  to  any 
foreign  prince,  potentate,  state,  or  sovereignty 
of  whom  or  which  the  applicant  was  before  a 
subject  or  citizen;  (3)  to  support  and  defend  the 
Constitution  and  the  laws  of  the  United  States 
against  all  enemies,  foreign  and  domestic;  (4)  to 
bear  true  faith  and  allegiance  to  the  same;  and 
(5)(A)  to  bear  arms  on  behalf  of  the  United 
States  when  required  by  the  law,  or  (B)  to  per- 
form noncombatant  service  in  the  Armed 
Forces  of  the  United  States  when  required  by 
the  law,  or  (C)  to  perform  work  of  national  im- 
portance imder  civilian  direction  when  required 
by  the  law.  Any  such  person  shall  be  required 
to  take  an  oath  containing  the  substance  of 
clauses  (1)  to  (5)  of  the  preceding  sentence, 
except  that  a  person  who  shows  by  clear  and 
convincing  evidence  to  the  satisfaction  of  the 
Attorney  General  that  he  is  opposed  to  the 
bearing  of  arms  in  the  Armed  Forces  of  the 
United  States  by  reason  of  religious  training 
and  belief  shall  be  required  to  take  an  oath  con- 
taining the  substance  of  clauses  (1)  to  (4)  and 
clauses  (5)(B)  and  (5)(C)  of  this  subsection,  and 
a  person  who  shows  by  clear  and  convincing  evi- 
dence to  the  satisfaction  of  the  Attorney  Gen- 
eral  that  he  is  opposed  to  any  type  of  service  in 
the  Armed  Forces  of  the  United  States  by 
reason  of  religious  training  and  belief  shall  be 
required  to  take  an  oath  containing  the  sub- 
stance of  said  clauses  (1)  to  (4)  and  clause 
(5)(C).  The  term  ''religious  training  and  belief* 
as  used  in  this  section  shall  mean  an  individ- 
ual's belief  in  a  relation  to  a  Supreme  Being  in- 
volving duties  superior  to  those  arising  from 
any  human  relation,  but  does  not  include  essen- 
tially political,  sociological,  or  philosophical 
views  or  a  merely  personal  moral  code.  In  the 
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case  of  the  naturalization  of  a  child  under  the 
provisions  of  section  1433  of  this  title  the  Attor- 
ney General  may  waive  the  taking  of  the  oath 
if  in  the  opinion  of  the  Attorney  General  the 
child  is  unable  to  understand  its  meaning. 

(b)  Hereditary  titles  or  orders  of  nobility 

In  case  the  person  applying  for  naturalization 
has  borne  any  hereditary  title,  or  has  been  of 
any  of  the  orders  of  nobility  in  any  foreign 
state,  the  applicant  shall  in  addition  to  comply- 
ing with  the  requirements  of  subsection  (a)  of 
this  section,  malce  under  oath  in  the  same 
public  ceremony  in  which  the  oath  of  alle- 
giance is  administered,  an  express  renunciation 
of  such  title  or  order  of  nobility,  and  such  re- 
nunciation shall  be  recorded  as  a  part  of  such 
proceedings. 

(c)  Expedited  judicial  oath  administration  ceremony 
Notwithstanding  section  1421(b)  of  this  title, 

an  individual  may  be  granted  an  expedited  Judi- 
cial oath  administration  ceremony  or  adminis- 
trative naturalization  by  the  Attorney  General 
upon  demonstrating  sufficient  cause.  In  deter- 
mining whether  to  grant  an  expedited  judicial 
oath  administration  ceremony,  a  court  shall 
consider  special  circiunstances  (such  as  serious 
illness  of  the  applicant  or  a  member  of  the  ap- 
plicant's immediate  family,  permanent  disabil- 
ity sufficiently  incapacitating  as  to  prevent  the 
applicant's  personal  appearance  at  the  sched- 
uled ceremony,  developmental  disability  or  ad- 
vanced age,  or  exigent  circumstances  relating  to 
travel  or  employment).  If  an  expedited  judicial 
oath  administration  ceremony  is  impracticable, 
the  court  shall  refer  such  individual  to  the  At- 
torney General  who  may  provide  for  inmiediate 
administrative  naturalization. 

(d)  Rules  and  regulations 

The  Attorney  General  shall  prescribe  rules 
and  procedures  to  ensure  that  the  ceremonies 
conducted  by  the  Attorney  General  for  the  ad- 
ministration of  oaths  of  allegiance  under  this 
section  are  public,  conducted  frequently  and  at 
regular  intervals,  and  are  in  keeping  with  the 
dignity  of  the  occasion. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV.  §407(0(18),  (d)(15),  104  Stat.  5041, 
5044;  Dec.  12,  1991,  Pub.  L.  102-232,  title  I, 
§  102(b)(2),  title  III,  §  305(i),  105  Stat.  1736. 
1750.) 

Amendbients 

1991— Subsec.  (c).  Pub.  L.  102-232,  §  102(b)(2), 
amended  subsec.  (c)  generally.  Prior  to  amendment, 
subsec.  (c)  read  as  follows:  "If  the  applicant  Is  prevent- 
ed by  sickness  or  other  disability  from  attending  a 
public  ceremony,  the  oath  required  to  be  taken  by  sub- 
section (a)  of  this  section  may  be  taken  at  such  place 
as  the  Attorney  General  may  designate  under  section 
1445(e)  of  this  title." 

Pub.  L.  102-232.  §  305(1).  struck  out  "before"  after 
"may  be  taken". 

1990— Subsec.  (a).  Pub.  L.  101-649.  §407(c)(18). 
(d)(15)(A).  substituted  "applied"  for  "petitioned"  and 
"applicant"  for  "petitioner"  in  first  sentence,  "in  a 
public  ceremony  before  the  Attorney  General  or  a 
court  with  jurisdiction  under  section  1421(b)  of  this 
title"  for  "in  open  court".  "Attorney  General"  for 
"naturalization  court"  wherever  appearing  in  second 
and  fourth  sentences,  and  "Attorney  General"  for 
"court"  before  "the  child"  in  fourth  sentence. 


Subsec.  (b).  Pub.  L.  101-649.  S  407(0(18),  (d)(15)(B), 
substituted  "applying"  for  "petitioning",  "applicant" 
for  "petitioner",  and  "in  the  same  public  ceremony  in 
which  the  oath  of  allegiance  is  administered"  for  "in 
open  court  in  the  court  in  which  the  petition  for  natu- 
ralization is  made",  and  struck  out  "in  the  court"  after 
"shall  be  recorded". 

Subsec.  (c).  Pub.  L.  101-649.  8  407(0(18).  (d)(15)(C). 
substituted  "applicant"  for  "petitioner",  "attending  a 
public  ceremony"  for  "being  in  open  court",  and  "at 
such  place  as  the  Attorney  General  may  designate 
under  section  1445(e)  of  this  title"  for  "a  Judge  of  the 
court  at  such  place  as  may  be  designated  by  the 
court". 

Subsec.  (d).  Pub.  L.  101-649,  §407(d)(15)(D).  added 
subsec.  (d). 

Effective  Date  of  1991  Amendment 

Amendment  by  section  102(b)(2)  of  Pub.  L.  102-232 
effective  30  days  after  Dec.  12.  1991.  see  section  102(c) 
of  Pub.  L.  102-232.  set  out  as  a  note  under  section  1421 
of  this  title. 

Amendment  by  section  305(i)  of  Pub.  L.  102-232  ef- 
fective as  if  included  in  the  enactment  of  the  Immigra- 
tion Act  of  1990.  Pub.  L.  101-649.  see  section  310(1)  of 
Pub.  L.  102-232.  set  out  as  a  note  under  section  1101  of 
this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1421,  1427, 
1435. 1438. 1447. 1450  of  this  title. 

§  1449.  Certificate  of  naturalization;  contents 

A  person  admitted  to  citizenship  in  conformi- 
ty with  the  provisions  of  this  subchapter  shall 
be  entitled  upon  such  admission  to  receive  from 
the  Attorney  General  a  certificate  of  natural- 
ization, which  shall  contain  substantially  the 
following  information:  Nimiber  of  application 
for  naturalization;  number  of  certificate  of  nat- 
uralization; date  of  naturalization;  name,  signa- 
ture, place  of  residence,  autographed  photo- 
graph, and  personal  description  of  the  natural- 
ized person,  including  age,  sex,  marital  status, 
and  coimtry  of  former  nationality;  location  of 
the  district  office  of  the  Service  in  which  the 
application  was  filed  and  the  title,  authority, 
and  location  of  the  official  or  court  administer- 
ing the  oath  of  allegiance;  statement  that  the 
Attorney  General,  having  f  oimd  that  the  appli- 
cant intends  to  reside  permanently  in  the 
United  States,  except  in  cases  falling  within  the 
provisions  of  section  1435(a)  of  this  title,  had 
complied  in  all  respects  with  all  of  the  applica- 
ble provisions  of  the  naturalization  laws  of  the 
United  States,  and  was  entitled  to  be  admitted 
a  citizen  of  the  United  States  of  America,  there- 
upon ordered  that  the  applicant  be  admitted  as 
a  citizen  of  the  United  States  of  America;  attes- 
tation of  an  immigration  officer;  and  the  seal  of 
the  Department  of  Justice. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV,  i407(c)(19),  (d)(16),  104  Stat.  5041, 
5045;  Dec.  12.  1991,  Pub.  L.  102-232,  title  III, 
§  305(j),  105  Stat.  1750.) 

Amendments 

1991— Pub.  L.  102-232.  §  305(j)(2).  substituted  "dis- 
trict" for  "District"  before  "office  of  the  Service". 

Pub.  L.  102-232.  §  305(j)(l).  made  a  technical  correc- 
tion to  Pub.  L.  101-649.  §  407(d)(16)(C).  which  was  un- 
necessary because  the  language  sought  to  be  corrected 
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was  already  correct  in  Pub.  L.  101-649.  See  1990 
Amendment  note  below. 

1990— Pub.  L.  101-649  substituted  "application"  for 
"petition"  and  "applicant"  for  "petitioner"  in  two 
places*  struck  out  "by  a  naturalization  court"  after 
"citizenship",  and  substituted  "the  Attorney  General" 
for  "the  clerk  of  such  court",  "location  of  the  District 
office  of  the  Service  in  which  the  application  was  filed 
and  the  title,  authority,  and  location  of  the  official  or 
court  administering  the  oath  of  allegiance"  for  "title, 
venue,  and  location  of  the  naturalization  court",  "the 
Attorney  General"  for  "the  court",  and  "of  an  immi- 
gration officer;  and  the  seal  of  the  Department  of  Jus- 
tice" for  "of  the  clerk  of  the  naturalization  court;  and 
seal  of  the  court". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990, 
Pub.  L.  101-649.  see  section  310(1)  of  Pub.  L.  102-232. 
set  out  as  a  note  under  section  1101  of  this  title. 

§  1450.  Functions  and  duties  of  clerks  and  records  of 
declarations  of  intention  and  applications  for 
naturalization 

(a)  The  clerk  of  each  court  that  administers 
oaths  of  allegiance  under  section  1448  of  this 
title  shall— 

(1)  deliver  to  each  person  administered  the 
oath  of  allegiance  by  the  court  pursuant  to 
section  1448(a)  of  this  title  the  certificate  of 
naturalization  prepared  by  the  Attorney  Gen- 
eral pursuant  to  section  1421(b)(2)(A)(ii)  of 
this  title, 

(2)  forward  to  the  Attorney  General  a  list 
of  applicants  actually  taking  the  oath  at  each 
scheduled  ceremony  and  information  con- 
cerning each  person  to  whom  such  an  oath  is 
administered  by  the  court,  within  30  days 
after  the  close  of  the  month  in  which  the 
oath  was  administered, 

(3)  forward  to  the  Attorney  General  certi- 
fied copies  of  such  other  proceedings  and 
orders  instituted  in  or  issued  out  of  the  court 
affecting  or  relating  to  the  naturalization  of 
persons  as  may  be  required  from  time  to  time 
by  the  Attorney  General,  and 

(4)  be  responsible  for  all  blank  certificates 
of  naturalization  received  by  them  from  time 
to  time  from  the  Attorney  General  and  shall 
accoimt  to  the  Attorney  General  for  them 
whenever  required  to  do  so. 

No  certificate  of  naturalization  received  by  any 
clerk  of  court  which  may  be  defaced  or  injured 
in  such  manner  as  to  prevent  its  use  as  herein 
provided  shall  in  any  case  be  destroyed,  but 
such  certificates  shall  be  returned  to  the  Attor- 
ney General. 

(b)  Each  district  office  of  the  Service  in  the 
United  States  shall  maintain,  in  chronological 
order,  indexed,  and  consecutively  numbered,  as 
part  of  its  permanent  recor<is,  all  declarations 
of  intention  and  applications  for  naturalization 
filed  with  the  office. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV,  §407(d)(17),  104  Stat.  5045;  Dec.  12, 
1991,  Pub.  L.  102-232,  title  I,  §  102(b)(1),  105 
Stat.  1735.) 

Amendments 

1991-Subsec.  (a).  Pub.  L.  102-232,  §  102(b)(1)(F).  in- 
serted sentence  at  end  relating  to  return  of  defaced  or 


injured  certificates  of  naturalization  to  Attorney  Gen- 
eral. 

Subsec.  (a)(1).  Pub.  L.  102-232,  §  102(b)(1)(A),  added 
par.  (1)  and  struck  out  former  par.  (1)  which  read  as 
follows:  "issue  to  each  person  to  whom  such  an  oath  is 
administered  a  document  evidencing  that  such  an  oath 
was  administered,". 

Subsec.  (a)(2).  Pub.  L.  102-232.  §  102(b)(1)(B).  insert- 
ed "a  list  of  applicants  actuaUy  taking  the  oath  at 
each  scheduled  ceremony  and"  after  "Attorney  Gener- 
al". 

Subsec.  (a)(3),  (4).  Pub.  L.  102-232, 
§  102(b)(l)(C)-(E),  added  par.  (4),  redesignated  former 
par.  (4)  as  (3)  and  substituted  ",  and"  for  period  at 
end.  and  struck  out  former  par.  (3)  which  directed 
clerk  to  make  and  keep  on  file  evidence  for  each  docu- 
ment issued. 

1990— Pub.  L.  101-649  amended  section  generally, 
substituting  provisions  relating  to  functions  and  duties 
of  clerks  and  records  of  declarations  of  intention  and 
applications  for  natiu*alizatlon,  for  provisions  relating 
to  functions  and  duties  of  clerks  of  naturalization 
courts. 

Effective  Date  of  1991  Amendbient 

Amendment  by  Pub.  L.  102-232  effective  30  days 
after  Dec.  12.  1991,  see  section  102(c)  of  Pub.  L. 
102-232,  set  out  as  a  note  under  section  1421  of  this 
title. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-649  not  applicable  to 
functions  and  duties  respecting  petitions  filed  before 
Oct.  1,  1991.  see  section  408(c)  of  Pub.  L.  101-649.  set 
out  as  a  note  imder  section  1421  of  this  title. 

§  1451.  Revocation  of  naturalization 

(a)   Concealment   of  material   evidence;   refusal   to 
testify 

It  shall  be  the  duty  of  the  United  States  at- 
torneys for  the  respective  districts,  upon  affida- 
vit showing  good  cause  therefor,  to  institute 
proceedings  in  any  district  court  of  the  United 
States  in  the  judicial  district  in  which  the  natu- 
ralized citizen  may  reside  at  the  time  of  bring- 
ing suit,  for  the  purpose  of  revoking  and  setting 
aside  the  order  admitting  such  person  to  citi- 
zenship and  canceling  the  certificate  of  natural- 
ization on  the  ground  that  such  order  and  cer- 
tificate of  naturalization  were  illegally  pro- 
cured or  were  procured  by  concealment  of  a 
material  fact  or  by  willful  misrepresentation, 
and  such  revocation  and  setting  aside  of  the 
order  admitting  such  person  to  citizenship  and 
such  canceling  of  certificate  of  naturalization 
shall  be  effective  as  of  the  original  date  of  the 
order  and  certificate,  respectively:  Provided, 
That  refusal  on  the  part  of  a  naturalized  citizen 
within  a  period  of  ten  years  following  his  natu- 
ralization to  testify  as  a  witness  in  any  proceed- 
ing before  a  congressional  committee  concern- 
ing his  subversive  activities,  in  a  case  where 
such  person  has  been  convicted  of  contempt  for 
such  refusal,  shall  be  held  to  constitute  a 
ground  for  revocation  of  such  person's  natural- 
ization under  this  subsection  as  having  been 
procured  by  concealment  of  a  material  fact  or 
by  willful  misrepresentation.  If  the  naturalized 
citizen  does  not  reside  in  any  judicial  district  in 
the  United  States  at  the  time  of  bringing  such 
suit,  the  proceedings  may  be  instituted  in  the 
United  States  District  Court  for  the  District  of 
Coliunbia  or  in  the  United  States  district  court 


Page  983 


TITLE  S—ALIENS  AND  NATIONALITY 


§1455 


in  the  judicial  district  in  which  such  person  last 
had  his  residence. 

iSee  main  edition  for  text  ofib)  to  (/)] 

(g)  Cancellation  of  certificate  of  naturalization 

Whenever  an  order  admitting  an  alien  to  citi- 
zenship shall  be  revoked  and  set  aside  or  a  cer- 
tificate of  naturalization  shall  be  canceled,  or 
both,  as  provided  in  this  section,  the  court  in 
which  such  judgment  or  decree  is  rendered 
shall  make  an  order  canceling  such  certificate 
and  shall  send  a  certified  copy  of  such  order  to 
the  Attorney  General.  The  clerk  of  court  shall 
transmit  a  copy  of  such  order  and  judgment  to 
the  Attorney  General.  A  person  holding  a  cer- 
tificate of  naturalization  or  citizenship  which 
has  been  canceled  as  provided  by  this  section 
shall  upon  notice  by  the  court  by  which  the 
decree  of  cancellation  was  made,  or  by  the  At- 
torney General,  surrender  the  same  to  the  At- 
torney General. 

ISee  main  edition  for  text  of(h)l 

(i)  Power  to  correct,  reopen,  alter,  modify,  or  vacate 
order 

Nothing  contained  in  this  section  shall  be  re- 
garded as  limiting,  denying,  or  restricting  the 
power  of  the  Attorney  General  to  correct, 
reopen,  alter,  modify,  or  vacate  an  order  natu- 
ralizing the  person. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-649, 
title  IV,  §407(d)(18),  104  Stat.  5046;  Dec.  12, 
1991,  Pub.  L.  102-232,  title  III,  §  305(k),  105 
Stat.  1750.) 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-232.  §  305(k)(l),  substi- 
tuted "district  court"  for  "District  Court"  in  first  sen- 
tence. 

Subsec.  (g).  Pub.  L.  102-232,  §  305(k)(2).  substituted 
"clerk  of  court"  for  "clerk  of  the  court"  in  second  sen- 
tence. 

1990— Subsec.  (a).  Pub.  L.  101-649,  §  407(d)(18)(A), 
substituted  "in  any  District  Court  of  the  United 
States"  for  "in  any  court  specified  in  subsection  (a)  of 
section  1421  of  this  title". 

Subsec.  (g).  Pub.  L.  101-649,  §  407(dK18)(B).  <C), 
amended  second  sentence  generally  and  struck  out 
third  sentence.  Prior  to  amendment,  second  and  third 
sentences  read  as  follows:  "In  case  such  certificate  was 
not  originaUy  issued  by  the  court  making  such  order, 
it  shall  direct  the  clerk  of  court  in  which  the  order  is 
revoked  and  set  aside  to  transmit  a  copy  of  such  order 
and  judgment  to  the  court  out  of  which  such  certifi- 
cate of  natiu-alization  shaU  have  been  originally 
issued.  It  shaU  thereupon  be  the  duty  of  the  clerk  of 
the  court  receiving  such  certified  copy  of  the  order 
and  Judgment  of  the  court  to  enter  the  same  of  record 
and  to  cancel  such  original  certificate  of  naturaliza- 
tion, if  there  be  any,  upon  the  records  and  to  notify 
the  Attorney  Greneral  of  the  entry  of  such  order  and 
of  such  canceUation." 

Subsec.  (i).  Pub.  L.  101-649.  §  407(d)(18)(D).  substi- 
tuted "the  Attorney  General  to  correct,  reopen,  alter, 
modify,  or  vacate  an  order  natiualizing  the  person" 
for  "any  naturalization  court,  by  or  in  which  a  person 
has  been  naturalized,  to  correct,  reopen,  alter,  modify, 
or  vacate  its  judgment  or  decree  naturalizing  such 
person,  during  the  term  of  such  court  or  within  the 
time  prescribed  by  the  rules  of  procedure  or  statutes 
governing  the  jurisdiction  of  the  court  to  take  such 
action". 


Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-232  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  Act  of  1990. 
Pub.  L.  101-649,  see  section  310(1)  of  Pub.  L.  102-232. 
set  out  as  a  note  imder  section  1101  of  this  title. 

§  1452.  Certificates  of  citizenship  or  U.S.  non-citizen 
national  status;  procedure 

(a)  Application  to  Attorney  General  for  certificate  of 
citizenship;  proof;  oath  of  allegiance 

A  person  who  claims  to  have  derived  United 
States  citizenship  through  the  naturalization  of 
a  parent  or  through  the  naturalization  or  citi- 
zenship of  a  husband,  or  who  is  a  citizen  of  the 
United  States  by  virtue  of  the  provisions  of  sec- 
tion 1993  of  the  United  States  Revised  Statutes, 
or  of  section  1993  of  the  United  States  Revised 
Statutes,  as  amended  by  section  1  of  the  Act  of 
May  24,  1934  (48  Stat.  797),  or  who  is  a  citizen 
of  the  United  States  by  virtue  of  the  provisions 
of  subsection  (c),  (d),  (e),  (g),  or  (i)  of  section 
201  of  the  Nationality  Act  of  1940,  as  amended 
(54  Stat.  1138),  or  of  the  Act  of  May  7,  1934  (48 
Stat,  667),  or  of  paragraph  (c),  (d),  (e),  or  (g)  of 
section  1401  of  this  title,  or  under  the  provi- 
sions of  the  Act  of  August  4,  1937  (50  Stat.  558), 
or  under  the  provisions  of  section  203  or  205  of 
the  Nationality  Act  of  1940  (54  Stat.  1139),  or 
under  the  provisions  of  section  1403  of  this 
title,  may  apply  to  the  Attorney  General  for  a 
certificate  of  citizenship.  Upon  proof  to  the  sat- 
isfaction of  the  Attorney  General  that  the  ap- 
plicant is  a  citizen,  and  that  the  applicant's  al- 
leged citizenship  was  derived  as  claimed,  or  ac- 
quired, as  the  case  may  be,  and  upon  taldng  and 
subscribing  before  a  member  of  the  Service 
within  the  United  States  to  the  oath  of  alle- 
giance required  by  this  chapter  of  an  applicant 
for  naturalization,  such  individual  shall  be  fur- 
nished by  the  Attorney  General  with  a  certifi- 
cate of  citizenship,  but  only  if  such  individual  is 
at  the  time  within  the  United  States. 

iSee  main  edition  for  text  ofib)  and  (c)] 

(As  amended  Dec.  12,  1991,  Pub.  L.  102-232, 
title  III,  §  305(m)(8),  105  Stat.  1750.) 

AMENDlfENTS 

1991— Subsec.  (a).  Pub.  L.  102-232  substituted  "an 
applicant"  for  "a  petitioner". 

Effective  Date  of  1991  Amendment 

Section  305(m)  of  Pub.  L,  102-232  provided  that  the 
amendment  made  by  that  section  is  effective  as  if  in- 
cluded in  section  407(d)  of  the  Immigration  Act  of 
1990,  Pub.  L.  101-649. 

Effective  Date  of  1988  Amendment 

Amendment  by  Pub.  L.  100-525  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  and  National- 
ity Act  Amendments  of  1986,  Pub.  L.  99-653,  see  sec- 
tion 309(b)(15)  of  Pub.  L.  102-232,  set  out  as  an  Effec- 
tive and  Termination  Dates  of  1988  Amendments  note 
under  section  1101  of  this  title. 

§  1455.  Fiscal  provisions 

(a)  The  Attorney  General  shall  charge,  col- 
lect, and  accoimt  for  fees  prescribed  by  the  At- 
torney General  pursuant  to  section  9701  of  title 
31  for  the  following: 
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(1)  Making,  filing,  and  docketing  an  applica- 
tion for  naturalization,  including  the  hearing 
on  such  application,  if  such  hearing  be  held, 
and  a  certificate  of  naturalization,  if  the  issu- 
ance of  such  certificate  is  authorized  by  the 
Attorney  General. 

ISee  main  edition  for  text  of  (2);  (b)] 

(c)  All  fees  collected  by  the  Attorney  General 
shall  be  deposited  by  the  Attorney  General  in 
the  Treasury  of  the  United  States  except  that 
all  such  fees  collected  or  paid  over  on  or  after 
October  1,  1988,  shall  be  deposited  in  the  Immi- 
gration Examinations  Fee  Account  established 
under  section  1356(m)  of  this  title:  Provided, 
however.  That  all  fees  received  by  the  Attorney 
General  from  applicants  residing  in  the  Virgin 
Islands  of  the  United  States,  and  in  Guam, 
under  this  subchapter,  shall  be  paid  over  to  the 
treasury  of  the  Virgin  Islands  and  to  the  treas- 
ury of  Guam,  respectively. 

(d)  During  the  time  when  the  United  States  is 
at  war  the  Attorney  General  may  not  charge  or 
collect  a  naturalization  fee  from  an  alien  in  the 
military,  air,  or  naval  service  of  the  United 
States  for  filing  an  application  for  naturaliza- 
tion or  issuing  a  certificate  of  naturalization 
upon  admission  to  citizenship. 

(e)  In  addition  to  the  other  fees  required  by 
this  subchapter,  the  applicant  for  naturaliza- 
tion shall,  upon  the  filing  of  an  application  for 
naturalization,  deposit  with  and  pay  to  the  At- 
torney General  a  sum  of  money  sufficient  to 
cover  the  expenses  of  subpenaing  and  paying 
the  legal  fees  of  any  witnesses  for  whom  such 
applicant  may  request  a  subpena,  and  upon  the 
final  discharge  of  such  witnesses,  they  shall  re- 
ceive, if  they  demand  the  same  from  the  Attor- 
ney General,  the  customary  and  usual  witness 
fees  from  the  moneys  which  the  applicant  shall 
have  paid  to  the  Attorney  General  for  such 
purpose,  and  the  residue,  if  any,  shall  be  re- 
turned by  the  Attorney  General  to  the  appli- 
cant. 

(f)(1)  The  Attorney  General  shall  pay  over  to 
courts  administering  oaths  of  allegiance  to  per- 
sons under  this  subchapter  a  specified  percent- 
age of  all  fees  described  in  subsection  (a)(1)  of 
this  section  collected  by  the  Attorney  General 
with  respect  to  persons  administered  the  oath 
of  allegiance  by  the  respective  courts.  The  At- 
torney General,  annually  and  in  consultation 
with  the  courts,  shall  determine  the  specified 
percentage  based  on  the  proportion,  of  the 
total  costs  incurred  by  the  Service  and  courts 
for  essential  services  directly  related  to  the  nat- 
uralization process,  which  are  incurred  by 
courts. 

(2)  The  Attorney  General  shall  provide  on  an 
annual  basis  to  the  Committees  on  the  Judici- 
ary of  the  House  of  Representatives  and  of  the 
Senate  a  detailed  report  on  the  use  of  the  fees 
described  in  paragraph  (1)  and  shall  consult 
with  such  Committees  before  increasing  such 
fees. 

(As  amended  Nov.  29,  1990,  Pub.  L.  101-640 
title  IV,  §407(c)(20),  (d)(19).  104  Stat.  5041, 
5046;  Dec.  12,  1991,  Pub.  L.  102-232,  title  I, 
1102(b)(3),  title  III,  §§  305(Z),  309(a)(l)(A)(ii), 
(b)(14),  105  Stat.  1736,  1750,  1758,  1759.) 


Amendments 

1991— Subsec.  (a).  Pub.  L.  102-232,  §  305(Z),  made 
technical  correction  to  Pub.  L.  101-649, 
§  407(d)(19)(A)(i).  See  1990  Amendment  note  below. 

Subsec.  (c).  Pub.  L.  102-232.  §  309(b)(14),  which  pro- 
vided for  a  clarifying  amendment  to  subsec.  (c).  could 
not  be  executed,  because  the  phrase  which  was  to  be 
amended  did  not  appear  after  the  amendment  by  Pub. 
L.  102-232,  §  309(a)(l)(A)(ii),  see  below. 

Pub.  L.  102-232,  §  309(a)(l)(A)(ii).  amended  Pub.  L. 
100-459.  See  1988  Amendment  note  for  subsec.  (g) 
below. 

Subsec.  (f).  Pub.  L.  102-232,  §  102(b)(3),  added 
subsec.  (f ). 

1990— Subsec.  (a).  Pub.  L.  101-649,  §  407(d)(19)(A)(i), 
as  amended  by  Pub.  L.  102-232,  §  305(Z),  substituted 
"The  Attorney  General"  for  "The  clerk  of  court". 

Subsec.  (a)(1).  Pub.  L.  101-649,  §407(0(20). 
(d)(19)(A)(ii),  (iii),  substituted  "an  application"  for  "a 
petition"  and  "application"  for  "petition",  struck  out 
"final"  before  "hearing",  and  substituted  "the  Attor- 
ney General"  for  "the  naturalization  court". 

Subsec.  (c).  Pub.  L.  101-649,  §  407(d)(19)(B),  (C).  (F), 
redesignated  subsec.  (g)  as  (c),  struck  out  ",  and  all 
fees  paid  over  to  the  Attorney  General  by  clerks  of 
courts  under  the  provisions  of  this  subchapter,"  before 
"shall  be  deposited  by"  and  "or  by  the  clerks  of  the 
courts"  before  "from  applicants  residing  in",  and 
struck  out  former  subsec.  (c)  which  read  as  follows: 
"The  clerk  of  any  naturalization  court  specified  in 
subsection  (a)  of  section  1421  of  this  title  (except  the 
courts  specified  in  subsection  (d)  of  this  section)  shall 
account  for  and  pay  over  to  the  Attorney  General  one- 
half  of  all  fees  up  to  the  sum  of  $40,000,  and  all  fees  in 
excess  of  $40,000,  collected  by  any  such  clerk  in  natu- 
ralization proceedings  in  any  fiscal  year." 

Subsec.  (d).  Pub.  L.  101-649,  §407(0(20),  (d)(19)(B). 
(D),  (F),  redesignated  subsec.  (h)  as  (d),  substituted 
"the  Attorney  General  may  not"  for  "no  clerk  of  a 
United  States  court  shall"  and  "an  application"  for  "a 
petition",  struck  out  before  period  at  end  ",  and  no 
clerk  of  any  State  court  shall  charge  or  collect  any  fee 
for  such  services  unless  the  laws  of  the  State  require 
such  charge  to  be  made,  in  which  case  nothing  more 
than  the  portion  of  the  fee  required  to  be  paid  to  the 
State  shall  be  charged  or  coUected.  A  report  of  all 
transactions  imder  this  subsection  shall  be  made  to 
the  Attorney  General  as  in  the  case  of  other  reports 
required  of  clerks  of  courts  by  this  subchapter"  and 
struck  out  former  subsec.  (d)  which  read  as  follows: 
"The  clerk  of  any  United  States  district  court  (except 
in  the  District  Court  of  the  Virgin  Islands  of  the 
United  States  and  in  the  District  Coiut  of  Guam) 
shall  account  for  and  pay  over  to  the  Attorney  Gener- 
al all  fees  collected  by  any  such  clerk  in  naturalization 
proceedings:  Provided,  however.  That  the  clerk  of  the 
District  Court  of  the  Virgin  Islands  of  the  United 
States  and  of  the  District  Court  of  Guam  shall  report 
but  shall  not  be  required  to  pay  over  to  the  Attorney 
General  the  fees  collected  by  any  such  clerk  in  natu- 
ralization proceedings." 

Subsec.  (e).  Pub.  L.  101-649,  §407(c)(20),  (d)(19)(B), 
(E),  (P),  redesignated  subsec.  (i)  as  (e),  substituted  "an 
application"  for  "a  petition"  and  "applicant"  for  "peti- 
tioner" wherever  appearing,  substituted  references  to 
Attorney  General  for  references  to  clerk  of  court 
wherever  appearing,  and  struck  out  former  subsec.  (e) 
which  read  as  follows:  "The  accounting  required  by 
subsections  (O  and  (d)  of  this  section  shaU  be  made 
and  the  fees  paid  over  to  the  Attorney  General  by 
such  respective  clerks  in  their  quarterly  accounts 
which  they  are  required  to  render  to  the  Attorney 
General  within  thirty  days  from  the  close  of  each 
quarter  of  each  and  every  fiscal  year,  in  accordance 
with  regulations  prescribed  by  the  Attorney  General." 

Subsec.  (f).  Pub.  L.  101-649,  |  407(d)(19)(B),  struck 
out  subsec.  (f )  which  read  as  follows:  "The  clerks  of 
the  various  naturalization  courts  shall  pay  all  addi- 
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tional  clerical  force  that  may  be  required  in  perform- 
ing the  duties  imposed  by  this  subchapter  upon  clerks 
of  courts  from  fees  retained  under  the  provisions  of 
this  section  by  such  clerks  in  naturalization  proceed- 
ings." 

Subsecs.  (g)  to  (i).  Pub.  K  101-649,  §  407(d)(19)(F), 
redesignated  subsecs.  (g)  to  (i)  as  (c)  to  (e),  respective- 
ly. 

1988— Subsec.  (g).  Pub.  L.  100-459,  as  amended  by 
Pub.  L.  102-232,  §  309(a)(l)(A)(ii),  inserted  "except 
that  all  such  fees  collected  or  paid  over  on  or  after  Oc- 
tober 1,  1988,  shall  be  deposited  in  the  Immigration 
Examinations  Fee  Account  established  under  section 
1356(m)  of  this  title"  after  "Treasury  of  the  United 
States". 

Effective  Date  of  1991  Amendment 

Amendment  by  section  102(b)(3)  of  Pub.  L.  102-232 
effective  30  days  after  Dec.  12,  1991,  see  section  102(c) 
of  Pub.  L.  102-232,  set  out  as  a  note  under  section  1421 
of  this  title. 

Amendment  by  section  305(Z)  of  Pub.  L.  102-232  ef- 
fective as  if  included  in  the  enactment  of  the  Immigra- 
tion Act  of  1990.  Pub.  L.  101-649.  see  section  310(1)  of 
Pub.  L.  102-232,  set  out  as  a  note  under  section  1101  of 
this  title. 

Amendment  by  section  309(a)  of  Pub.  L.  102-232  ef- 
fective as  if  included  in  the  enactment  of  the  Depart- 
ment of  Justice  Appropriations  Act,  1989,  Pub.  L. 
100-459,  title  II,  and  effective  with  respect  to  allot- 
ments for  fiscal  years  beginning  with  fiscal  year  1989, 
see  sections  309(a)(3)  and  310(2)  of  Pub.  L.  102-232,  set 
out  as  notes  under  sections  1356  and  1101  of  this  title, 
respectively. 

§1459.  Repealed.  Pub.  L.  101-649,  title  IV, 
§  407(d)(20),  Nov.  29, 1990, 104  Stat.  5046 

Section,  acts  June  27,  1952,  ch.  477,  title  III,  ch.  2, 
§348,  66  Stat.  267;  Oct.  24,  1988,  Pub.  L.  100-525, 
§  9(gg),  102  Stat.  2622,  related  to  admissibility  in  evi- 
dence of  statements  voluntarily  made  to  officers  and 
employees  in  course  of  their  official  duties  and  penal- 
ties for  failure  of  clerk  of  court  to  perform  duties. 

Part  III— Loss  of  Nationality 

§  1481.  Loss  of  nationality  by  native-born  or  natural- 
ized citizen;  voluntary  action;  burden  of  proof; 
presumptions 

Effective  Date  of  1988  Amendment 

Amendment  by  section  8(m),  (n)  of  Pub.  L.  100-525 
effective  as  if  included  in  the  enactment  of  the  Immi- 
gration and  Nationality  Act  Amendments  of  1986,  Pub. 
L.  99-653,  see  section  309(b)(15)  of  Pub.  L.  102-232,  set 
out  as  an  Effective  and  Termination  Dates  of  1988 
Amendments  note  under  section  1101  of  this  title. 


§  1483.  Restrictions  on  expatriation 

Effective  Date  of  1988  AniENDMENT 

Amendment  by  Pub.  L.  100-525  effective  as  if  includ- 
ed in  the  enactment  of  the  Immigration  and  National- 
ity Act  Amendments  of  1986,  Pub.  L.  99-653,  see  sec- 
tion 309(b)(15)  of  Pub.  L.  102-232,  set  out  as  an  Effec- 
tive and  Termination  Dates  of  1988  Amendments  note 
under  section  1101  of  this  title. 

SUBCHAPTER  IV~REPUGEE  ASSISTANCE 

§  1522.  Authorization  for  programs  for  domestic  re- 
settlement of  and  assistance  to  refugees 

References  in  Text 

Section  1524(a)  of  this  title,  referred  to  in  subsec. 
(e)(7)(D),  was  amended  generally  by  Pub.  L.  102-110, 
§  5,  Oct.  1,  1991,  105  Stat.  558,  and,  as  so  amended,  no 
longer  contains  paragraphs. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1523  of  this 
title;  title  29  sections  1791a,  1791d;  title  42  sections 
1382, 1396s. 

§  1524.  Authorization  of  appropriations 

(a)  There  are  authorized  to  be  appropriated 
for  fiscal  year  1992  such  sums  as  may  be  neces- 
sary to  carry  out  this  subchapter. 

ISee  main  edition  for  text  o/(6)] 

(As  amended  Oct.  1,  1991,  Pub.  L.  102-110,  §  5, 
105  Stat.  558.) 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-110  amended  subsec. 
(a)  generally,  substituting  present  provisions  for  provi- 
sions which  authorized  appropriations  for  fiscal  years 
1987  and  1988  to  carry  out  this  subchapter  generally 
and  specifically  to  carry  out  section  1522(c)(1),  (b)(5), 
and  (f )  of  this  title. 

CHAPTER  13— IMMIGRATION  AND 
NATURALIZATION  SERVICE 

§  1553.  Assistant  Commissioners  and  one  District  Di- 
rector; compensation  and  salary  grade 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(l)3  of  Pub.  L.  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 
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Chap. 
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Inter-American  Convention  on  Inter- 
national Commercial  Arbitration ...... 


Sec. 


301 


Amendbients 


1990— Pub.  L.  101-369,  §  2,  Aug.  15,  1990,  104  Stat. 
450,  added  item  for  chapter  3. 


Sec. 
15. 
16. 


CHAPTER  1— GENERAL  PROVISIONS 


Inapplicability  of  the  Act  of  State  doctrine. 
Appeals. 

Amendicents 


1990— Pub.  L.  101-650,  title  III.  §  325(a)(2),  Dec.  1. 
1990,  104  Stat.  5120,  added  item  15  "Inapplicability  of 
the  Act  of  State  doctrine''  and  redesignated  former 
item  15  "Appeals"  as  16. 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  205,  208,  307 
of  this  title;  title  25  section  416a. 

§  4.  Failure  to  arbitrate  under  agreement;  petition  to 
United  States  court  having  jurisdiction  for  order 
to  compel  arbitration;  notice  and  service  thereof; 
hearing  and  determination 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  15  of  this  title; 
title  5  section  586. 

§  7.  Witnesses  before  arbitrators;  fees;  compelling  at- 
tendance 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  5  section  588. 

§  9.  Award  of  arbitrators;  confirmation;  jurisdiction; 
procedure 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  5  sections  590,  591; 
title  41  section  607. 

§  10.  Same;  vacation;  grounds;  rehearing 

(a)  In  any  of  the  following  cases  the  United 
States  court  in  and  for  the  district  wherein  the 
award  was  made  may  make  an  order  vacating 
the  award  upon  the  application  of  any  party  to 
the  arbitration— 

(1)  Where  the  award  was  procured  by  corrup- 
tion, fraud,  or  imdue  means. 

(2)  Where  there  was  evident  partiality  or  cor- 
ruption in  the  arbitrators,  or  either  of  them. 

(3)  Where  the  arbitrators  were  guilty  of  mis- 
conduct in  refusing  to  postpone  the  hearing, 
upon  sufficient  cause  shown,  or  in  refusing  to 
hear  evidence  pertinent  and  material  to  the 


controversy;  or  of  any  other  misbehavior  by 
which  the  rights  of  any  party  have  been  preju- 
diced. 

(4)  Where  the  arbitrators  exceeded  their 
powers,  or  so  imperfectly  executed  them  that  a 
mutual,  final,  and  definite  award  upon  the  sub- 
ject matter  submitted  was  not  made. 

(5)  Where  an  award  is  vacated  and  the  time 
within  which  the  agreement  required  the  award 
to  be  made  has  not  expired  the  court  may,  in  its 
discretion,  direct  a  rehearing  by  the  arbitrators. 

(b)  The  United  States  district  court  for  the 
district  wherein  an  award  was  made  that  was 
issued  pursuant  to  section  590  of  title  5  may 
make  an  order  vacating  the  award  upon  the  ap- 
plication of  a  person,  other  than  a  party  to  the 
arbitration,  who  is  adversely  affected  or  ag- 
grieved by  the  award,  if  the  use  of  arbitration 
or  the  award  is  clearly  inconsistent  with  the 
factors  set  forth  in  section  582  of  title  5. 

(As  amended  Nov.  15,  1990,  Pub.  L.  101-552,  §  5, 
104  Stat.  2745.) 

Amendment  of  Section 

For  termination  of  amendment  by  section 
11  of  Pub.  L.  101-552,  see  Termination  Date 
of  1990  Amendment;  Savings  Provision  note 
below. 

Amendments 

1990~Pub.  L.  101-552  temporarily  designated  exist- 
ing provisions  as  subsec.  (a),  in  introductory  provisions 
substituted  "In  any"  for  "In  either",  redesignated 
former  subsecs.  (a)  to  (e)  as  pars.  (1)  to  (5),  respective- 
ly, and  added  subsec.  (b).  See  Termination  Date  of 
1990  Amendment;  Savings  Provision  note  below. 

Termination  Date  of  1990  Amendment;  Savings 
Provision 

For  termination  of  amendments  by  Pub.  L.  101-552 
and  authority  to  use  dispute  resolution  proceedings  on 
Oct.  1,  1995,  except  with  respect  to  certain  pending 
proceedings,  see  section  11  of  Pub.  L.  101-552,  set  out 
as  a  Termination  Date;  Savings  Provision  note  under 
section  581  of  Title  5,  Government  Organization  and 
Employees. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  9  of  this  title; 
title  5  sections  590,  591;  title  41  section  607. 

§  11.    Same;    modification    or    correction;    grounds; 
order 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  9  of  this  title; 
title  5  sections  590,  591;  title  41  section  607. 
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§  12.  Notice  of  motions  to  vacate  or  modify;  service; 
stay  of  proceedings 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  5  sections  590,  591; 
title  41  section  607. 

§  13.  Papers  filed  with  order  on  motions;  judgment; 
docketing;  force  and  effect;  enforcement 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  5  sections  590,  591; 
title  41  section  607. 

§  15.  Inapplicability  of  the  Act  of  State  doctrine 

Codification 

Another  section  15  of  this  title  was  renumbered  sec- 
tion 16  of  this  title. 

§  16.  Appeals 

(a)  An  appeal  may  be  taken  from— 
(Dan  order— 

(A)  refusing  a  stay  of  any  action  imder 
section  3  of  this  title, 

(B)  denying  a  petition  under  section  4  of 
this  title  to  order  arbitration  to  proceed, 

(C)  densring  an  application  under  section 
206  of  this  title  to  compel  arbitration, 

(D)  confirming  or  denying  confirmation 
of  an  award  or  partial  award,  or 

(E)  modifying,  correcting,  or  vacating  an 
award; 

(2)  an  interlocutory  order  granting,  continu- 
ing, or  modifying  an  injunction  against  an  ar- 
bitration that  is  subject  to  this  title;  or 

(3)  a  final  decision  with  respect  to  an  arbi- 
tration that  is  subject  to  this  title. 

(b)  Except  as  otherwise  provided  in  section 
1292(b)  of  title  28,  an  appeal  may  not  be  taken 
from  an  interlocutory  order— 

(1)  granting  a  stay  of  any  action  under  sec- 
tion 3  of  this  title; 

(2)  directing  arbitration  to  proceed  under 
section  4  of  this  title; 

(3)  compelling  arbitration  imder  section  206 
of  this  title;  or 

(4)  refusing  to  enjoin  an  arbitration  that  is 
subject  to  this  title. 

(Added  Pub.  L.  100-702,  title  X,  §  1019(a).  Nov. 
19,  1988,  102  Stat,  4670,  §  15;  renumbered  §  16, 
Pub.  L.  101-650.  title  III,  §  325(a)(1),  Dec.  1. 
1990,  104  Stat.  5120.) 

Amendments 

1990— Pub.  L.  101-650  renumbered  the  second  sec- 
tion 15  of  this  title  as  this  section. 

CHAPTER  2— CONVENTION  ON  THE  RECOGNI- 
TION AND  ENFORCEMENT  OF  FOREIGN  AR- 
BITRAL  AWARDS 

§  202.  Agreement  or  award  failing  under  the  Conven- 
tion 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  302  of  this  title. 

§  203.  Jurisdiction;  amount  in  controversy 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  sections  204,  302  of  this 
title. 


§  204.  Venue 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  302  of  this  title. 

§  205.  Removal  of  cases  from  State  courts 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  302  of  this  title. 

§207.  Award  of  arbitrators;  confirmation;  jurisdic- 
tion; proceeding 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  302  of  this  title. 

CHAPTER  3— INTER-AMERICAN  CONVENTION 
ON  INTERNATIONAL  COMMERCIAL  ARBITRA- 
TION 

Sec. 

301.  Enforcement  of  Convention. 

302.  Incorporation  by  reference. 

303.  Order  to  compel  arbitration;  appointment  of 

arbitrators;  locale. 

304.  Recognition  and  enforcement  of  foreign  arbi- 

tral decisions  and  awards;  reciprocity. 

305.  Relationship   between   the    Inter-American 

Convention  and  the  Convention  on  the 
Recognition  and  Enforcement  of  Foreign 
Arbitral  Awards  of  June  10, 1958. 

306.  Applicable  rules  of  Inter-American  Commer- 

cial Arbitration  Commission. 

307.  Chapter  1;  residual  application. 

§  301.  Enforcement  of  Convention 

The  Inter-American  Convention  on  Interna- 
tional Commercial  Arbitration  of  January  30, 
1975,  shall  be  enforced  in  United  States  courts 
in  accordance  with  this  chapter. 

(Added  Pub.  L.  101-369,  §  1,  Aug.  15,  1990,  104 
Stat.  448.) 

Effective  Date 

Section  3  of  Pub.  L.  101-369  provided  that:  "This  Act 
[enacting  this  chapter]  shall  take  effect  upon  the 
entry  into  force  of  the  Inter- American  Convention  on 
International  Commercial  Arbitration  of  January  30, 
1975,  with  respect  to  the  United  States."  The  Conven- 
tion was  entered  into  force  for  the  United  States  on 
Oct.  27, 1990. 

§  302.  Incorporation  by  reference 

Sections  202,  203,  204,  205,  and  207  of  this 
title  shall  apply  to  this  chapter  as  if  specifically 
set  forth  herein,  except  that  for  the  purposes 
of  tliis  chapter  "the  Convention"  shall  mean 
the  Inter-American  Convention. 

(Added  Pub.  L.  101-369,  §  1,  Aug.  15,  1990,  104 
Stat.  448.) 

§303.  Order  to  compel  arbitration;  appointment  of 
arbitrators;  locale 

(a)  A  court  having  jurisdiction  imder  this 
chapter  may  direct  that  arbitration  be  held  in 
accordance  with  the  agreement  at  any  place 
therein  provided  for,  whether  that  place  is 
within  or  without  the  United  States.  The  court 
may  also  appoint  arbitrators  in  accordance  with 
the  provisions  of  the  agreement. 

(b)  In  the  event  the  agreement  does  not  make 
provision  for  the  place  of  arbitration  or  the  ap- 
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pointment  of  arbitrators,  the  court  shall  direct 
that  the  arbitration  shall  be  held  and  the  arbi- 
trators be  appointed  in  accordance  with  Article 
3  of  the  Inter- American  Convention. 

(Added  Pub.  L.  101-369,  §  1,  Aug.  15.  1990,  104 
Stat.  448.) 

§  304.  Recognition  and  enforcement  of  foreign  arbi- 
tral decisions  and  awards;  reciprocity 

Arbitral  decisions  or  awards  made  in  the  terri- 
tory of  a  foreign  State  shall,  on  the  basis  of  rec- 
iprocity, be  recognized  and  enforced  under  this 
chapter  only  if  that  State  has  ratified  or  acced- 
ed to  the  Inter- American  Convention. 

(Added  Pub.  L.  101-369,  §  1,  Aug.  15,  1990,  104 
Stat.  449.) 

§305.  Relationship  between  the  Inter- American  Con- 
vention and  the  Convention  on  the  Recognition 
and  Enforcement  of  Foreign  Arbitral  Awards  of 
June  10, 1958 

When  the  requirements  for  application  of 
both  the  Inter-American  Convention  and  the 
Convention  on  the  Recognition  and  Enforce- 
ment of  Foreign  Arbitral  Awards  of  Jime  10, 
1958,  are  met,  determination  as  to  which  Con- 
vention applies  shall,  unless  otherwise  express- 
ly agreed,  be  made  as  follows: 

(1)  If  a  majority  of  the  parties  to  the  arbi- 
tration agreement  are  citizens  of  a  State  or 
States  that  have  ratified  or  acceded  to  the 
Inter- American  Convention  and  are  member 
States  of  the  Organization  of  American 
States,  the  Inter-American  Convention  shall 
apply. 


(2)  In  all  other  cases  the  Convention  on  the 
Recognition  and  Enforcement  of  Foreign  Ar- 
bitral Awards  of  June  10, 1958,  shall  apply. 

(Added  Pub.  L.  101-369,  §  1,  Aug.  15,  1990,  104 
Stat.  449.) 

§  306.  Applicable  rules  of  Inter- American  Commercial 
Arbitration  Commission 

(a)  For  the  purposes  of  this  chapter  the  rules 
of  procedure  of  the  Inter- American  Commercial 
Arbitration  Commission  referred  to  in  Article  3 
of  the  Inter-American  Convention  shall,  subject 
to  subsection  (b)  of  this  section,  be  those  rules 
as  promulgated  by  the  Commission  on  July  1, 
1988. 

(b)  In  the  event  the  rules  of  procedure  of  the 
Inter-American  Commercial  Arbitration  Com- 
mission are  modified  or  amended  in  accordance 
with  the  procedures  for  amendment  of  the 
rules  of  that  Commission,  the  Secretary  of 
State,  by  regulation  in  accordance  with  section 
553  of  title  5,  consistent  with  the  aims  and  pur- 
poses of  this  Convention,  may  prescribe  that 
such  modifications  or  amendments  shall  be  ef- 
fective for  purposes  of  this  chapter. 

(Added  Pub.  L.  101-369,  §  1,  Aug.  15,  1990,  104 
Stat.  449.) 

§  307.  Chapter  1;  residual  application 

Chapter  1  applies  to  actions  and  proceedings 
brought  under  this  chapter  to  the  extent  chap- 
ter 1  is  not  in  conflict  with  this  chapter  or  the 
Inter-American  Convention  as  ratified  by  the 
United  States. 

(Added  Pub.  L.  101-369,  §  1,  Aug.  15,  1990,  104 
Stat.  449.) 


TITLE  10— ARMED  FORCES 

This  title  was  enacted  by  act  Aug,  10, 1956,  ch,  1041,  §  1,  70A  Stc^t  1 


ilfprovebient  of  united  states  code  by  pub.  l. 
101-510;  Corresponding  Provisions;  Savings  Pro- 
vision 

Pub.  L.  101-510.  div.  A,  title  XIV,  §  1481(k).  Nov.  5, 
1990, 104  Stat.  1709,  provided  that: 

"(DA  reference  to  a  law  replaced  by  the  provisions 
of  title  10,  United  States  Code,  enacted  by  this  section 
[enacting  sections  129b,  1056,  2245,  2549,  2550,  2678, 
and  2732  of  this  title,  amending  sections  114,  1584, 
1593,  2701,  2734,  2734a,  and  2734b  of  this  title,  enact- 
ing provisions  set  out  as  a  note  under  section  1056  of 
this  title,  and  repealing  provisions  set  out  as  notes 
under  sections  113,  114,  1584,  1593,  2241,  and  2701  of 
this  title]  (including  a  reference  in  a  regulation,  order, 
or  other  law)  shall  be  treated  as  referring  to  the  corre- 
sponding provision  enacted  by  this  section. 

"(2)  A  regulation,  rule,  or  order  in  effect  under  a  law 
replaced  by  the  provisions  of  title  10,  United  States 
Code,  enacted  by  this  section  shall  continue  in  effect 
under  the  corresponding  provision  enacted  by  this 
title  until  repealed,  amended,  or  superseded. 

"(3)  An  action  taken  or  an  offense  committed  under 
a  law  replaced  by  the  provisions  of  title  10,  United 
States  Code,  enacted  by  this  section  shall  be  treated  as 
having  been  taken  or  committed  under  the  corre- 
sponding provision  enacted  by  this  title." 

Subtitle  A— General  Military  Law 

PART  I— ORGANIZATION  AND  GENERAL 
MILITARY  POWERS 

Chap.  Sec. 

9.  Defense  Budget  Matters 221 

PART  II— PERSONNEL 

33.  Original  Appointments  of  Regular  Of- 
ficers in  Grades  Above  Warrant  Of- 
ficer Grades 531 

33A.  Appointment,  Promotion,  and  Invol- 
untary Separation  and  Retirement 
for  Members  on  the  Warrant  Officer 
Active-Duty  List.....................................        571 

58.  Benefits  and  Services  for  Meml>ers 
Being  Separated  or  Recently  Sepa- 
rated       1141 

85.        Procurement  Management  Personnel...       1621 

87.        Defense  Acquisition  Workforce 1701 

PART  III— TRAINING  AND  EDUCATION 

108.       Department  of  Defense  Schools 2161 

111.      Support  of  Science,  Mathematics,  and 

Engineering  Education.................. ...      2191 

PART  IV— SERVICE,  SUPPLY,  AND 
PROCUREMENT 

138.       Cooperative  Agreements  with  NATO 

Allies  and  Other  Countries 2341 

149.       Manufacturing  Technology 251 1 


Chap.  Sec. 

150.      Development    of    Dual-Use    Critical 

Technologies 2521 

152.  Issue  of  Supplies,  Services,  and  Facili- 
ties       2540 

172.      Strategic  Environmental  Research  and 

Development  Program 2901 

ABfENDMENT  OF  ANALYSIS 

Pub.  L.  102-190,  div.  A,  title  X, 
§  106UaX26XOai),  Dec,  5,  1991,  105  Stat 
1474,  provided  that,  effective  Oct  1,  1993, 
this  analysis  is  amended  by  striking  out  the 
item  for  chapter  85, 

Amendments 

1991— Pub.  L.  102-190.  div.  A.  title  VIII.  §  821(f).  title 
X.  §§  1002(a)(2).  1061(a)(27)(A).  title  XI,  §  1112(b)(2). 
Dec.  5.  1991.  105  Stat.  1432.  1455.  1474.  1501.  substitut- 
ed "Defense  Budget  Matters"  for  "Regular  Compo- 
nents'' and  inserted  "221"  in  item  for  chapter  9.  substi- 
tuted "Original  Appointments  of  Regular  Officers  in 
Grades  Above  Warrant  Officer  Grades"  for  "Appoint- 
ments in  Regular  Components"  in  item  for  chapter  33. 
added  item  for  chapter  33A.  substituted  "Manufactur- 
ing" for  "Maufacturing"  in  item  for  chapter  149. 
added  items  for  chapters  150  and  152.  struck  out  item 
for  former  chapter  150  "Issue  to  Armed  Forces"  and 
struck  out  item  for  former  chapter  151  "Issue  of  Serv- 
iceable Material  Other  Than  to  Armed  Forces". 

Pub.  L.  102-25.  title  VII,  §  701(e)(1),  (2).  Apr.  6.  1991. 
105  Stat.  114,  added  item  for  chapter  85  and  in  item 
for  chapter  108  inserted  "2161". 

1990— Pub.  L.  101-510,  div.  A,  title  II.  §  247(a)(2)(B). 
title  V.  §  502(a)(2),  title  VIII.  §  823(b)(1).  title  IX. 
1911(b)(3).  title  XII.  11202(b).  title  XVIII. 
§  1801(a)(2).  Nov.  5.  1990.  104  Stat.  1523.  1557,  1602. 
1626.  1656.  1757.  added  item  for  chapter  58.  struck  out 
item  for  chapter  85  "Procurement  Management  Per- 
sonnel", added  item  for  chapter  87,  substituted  "De- 
partment of  Defense  Schools"  for  "Granting  of  Ad- 
vanced Degrees  at  Department  of  Defense  Schools"  in 
item  for  chapter  108,  substituted  "Support  of  Science, 
Mathematics,  and  Engineering  Education"  for  "Na- 
tional Defense  Science  and  Engineering  Graduate  Fel- 
lowships" in  item  for  chapter  111.  added  item  for 
chapter  149  and  redesignated  former  item  for  chapter 
149  as  item  for  chapter  150,  and  added  item  for  chap- 
ter 172. 

1989— Pub.  L.  101-189,  div.  A.  title  VIII,  §  843(d)(2), 
title  IX.  §  931(e)(2),  title  XVI,  §  1622(d)(2).  Nov.  29. 
1989,  103  Stat.  1517.  1535.  1605.  substituted  "Training 
and  Education"  for  "Training"  in  item  for  part  III. 
added  item  for  chapter  111,  and  substituted  "Coopera- 
tive Agreements"  for  "Acquisition  and  Cross-Servicing 
Agreements"  in  item  for  chapter  138. 
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PART  I— ORGANIZATION  AND 
GENERAL  MILITARY  POWERS 


Chap. 

9.  Defense  Budget  Matters- 


Sec. 
221 


Amendments 


1991— Pub.  L.  102-190.  div.  A,  title  X,  §  1002(a)(2), 
Dec.  5,  1991,  105  Stat.  1455,  substituted  "Defense 
Budget  Matters**  for  "Regular  Components"  and  in- 
serted "221"  in  item  for  chapter  9. 

CHAPTER  1— DEFINITIONS 

§  101.  Definitions 

In  addition  to  the  definitions  in  sections  1-5 
of  title  1,  the  following  definitions  apply  in  this 
title: 

ISee  main  edition  for  text  of  (1)1 

(2)  Except  as  provided  in  section  101(1)  of 
title  32  for  laws  relating  to  the  militia,  the 
National  Guard,  the  Army  National  Guard  of 
the  United  States,  and  the  Air  National 
Guard  of  the  United  States,  the  term  "Terri- 
tory" means  any  Territory  organized  after 
this  title  is  enacted,  so  long  as  it  remains  a 
Territory. 

iSee  main  edition  for  text  of  (3)  to  (9)] 

(10)  The  term  "Army  National  Guard" 
means  that  part  of  the  organized  militia  of 
the  several  States  and  Territories,  Puerto 
Rico,  and  the  District  of  Columbia,  active  and 
inactive,  that— 

(A)  is  a  land  force; 

(B)  is  trained,  and  has  its  officers  appoint- 
ed, under  the  sixteenth  clause  of  section  8, 
article  I,  of  the  Constitution; 

(C)  is  organized,  armed,  and  equipped 
wholly  or  partly  at  Federal  expense;  and 

(D)  is  federally  recognized. 

ISee  main  edition  for  text  of  ill)  to  (45)3 

(46)  The  term  "service  acquisition  execu- 
tive" means  the  civilian  official  within  a  mili- 
tary department  who  is  designated  as  the 
service  acquisition  executive  for  purposes  of 
regulations  and  procedures  providing  for  a 
service  acquisition  executive  for  that  military 
department. 

(47)  The  term  "contingency  operation" 
means  a  military  operation  that— 

(A)  is  designated  by  the  Secretary  of  De- 
fense as  an  operation  in  which  members  of 
the  armed  forces  are  or  may  become  in- 
volved in  military  actions,  operations,  or 
hostilities  against  an  enemy  of  the  United 
States  or  against  an  opposing  military  force; 
or 

(B)  results  in  the  call  or  order  to,  or  reten- 
tion on,  active  duty  of  members  of  the  uni- 
formed services  under  section  672(a),  673, 
673b,  673c,  688,  3500,  or  8500  of  this  title, 
chapter  15  of  this  title,  or  any  other  provi- 
sion of  law  during  a  war  or  during  a  nation- 
al emergency  declared  by  the  President  or 
Congress. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  XII,  §  1204,  104  Stat.  1658;  Dec.  5,  1991, 


Pub.  L.  102-190,  div.  A,  title  VI,  §  631(a),  105 
Stat.  1380.) 

Codification 

Pars.  (2)  and  (10)  are  set  out  in  this  supplement  to 
correct  typographical  errors  appearing  in  the  main 
edition. 

Amendbcents 

1991— Par.  (47).  Pub.  L.  102-190  added  par.  (47). 
1990— Par.  (46).  Pub.  L.  101-510  added  par.  (46). 

Short  Title  of  1991  Amendment 

Pub.  L.  102-25,  §  1.  Apr.  6,  1991,  105  Stat.  75.  provid- 
ed that:  "This  Act  [see  Tables  for  classification]  may 
be  cited  as  the  'Persian  Gulf  Conflict  Supplemental 
Authorization  and  Personnel  Benefits  Act  of  1991'." 

Definitions  for  Purposes  of  Pub.  L.  102-25 

Pub.  L.  102-25.  §3.  Apr.  6.  1991.  105  Stat.  77,  as 
amended  by  Pub.  L.  102-190,  div.  A,  title  XII. 
§  1203(a).  Dec.  5.  1991.  105  Stat.  1508,  provided  that: 
"For  the  purposes  of  this  Act  [see  Short  Title  of  1991 
Amendment  note  above]: 

"(1)  The  term  'Operation  Desert  Storm'  means  op- 
erations of  United  States  Armed  Forces  conducted  as 
a  consequence  of  the  invasion  of  Kuwait  by  Iraq  (in- 
cluding operations  known  as  Operation  Desert 
Shield.  Operation  Desert  Storm,  and  Operation  Pro- 
vide Comfort). 

"(2)  The  term  'incremental  costs  associated  with 
Operation  Desert  Storm'  means  costs  referred  to  in 
section  251(b)(2)(D)(ii)  of  the  Balanced  Budget  and 
Emergency  Deficit  Control  Act  of  1985  (2  U.S.C. 
901(b)(2)(D)(ii)). 

"(3)  The  term  'Persian  Gulf  conflict'  means  the 
period  beginning  on  August  2,  1990.  and  ending 
thereafter  on  the  date  prescribed  by  Presidential 
proclamation  or  by  law. 

"(4)  The  term  'congressional  defense  committees' 
has  the  meaning  given  that  term  in  section  3  of  the 
National  Defense  Authorization  Act  for  Fiscal  Year 
1991  (Public  Law  101-510;  104  Stat.  1498)." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  14  section  423;  title 
18  section  232;  title  33  sections  853o.  857-1;  title  39  sec- 
tion 3401;  title  42  sections  5170b,  7235. 12639. 

CHAPTER  2--DEPARTMENT  OF  DEFENSE 

Sec. 

114a.  Multiyear  Defense  Program:  submission  to 
Congress;  consistency  in  budgeting. 

115.  Personnel  strengths:  requirement  for  annual 

authorization. 

115a.        Annual  manpower  requirements  report. 

115b.  Annual  report  on  National  Guard  and  re- 
serve component  equipment. 

[117, 118.  Repealed.] 

Amendments 

1990— Pub.  L.  101-510.  div.  A.  title  XIV, 
§  1402(a)(3)(B).  Nov.  5.  1990.  104  Stat.  1674.  which 
directed  amendment  of  item  114a  by  substituting 
"Multiyear"  for  "Five-year",  was  executed  by  substi- 
tuting "Multiyear"  for  "Five- Year"  as  the  probable 
intent  of  Congress. 

Pub.  L.  101-510.  div.  A.  title  XIII.  §  1331(1).  title 
XIV.  §  1483(c)(1).  Nov.  5.  1990,  104  Stat.  1673,  1715. 
substituted  "Personnel  strengths:  requirement  for 
annual  authorization"  for  "Annual  authorization  of 
personnel  strengths;  annual  manpower  requirements 
report"  in  item  115.  added  items  115a  and  115b.  and 
struck  out  items  117  "Annual  report  on  North  Atlantic 
Treaty  Organization  readiness"  and  118  "Sale  or 
transfer  of  defense  articles:  reports  to  Congress". 
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1989~Pub.  L.  101-189.  div.  A.  title  XVI.  §  1602(a)(2). 
Nov.  29. 1989. 103  Stat.  1597.  added  item  114a. 

§  111.  Executive  department 

Report  Provisions  Previously  Terminated  by 
goldwater-nlchols  act 

Pub.  L.  101-510.  div.  A.  title  XIII.  §  1321.  Nov.  5. 
1990. 104  Stat.  1670.  provided  that: 

*'(a)     Purpose     op     Part.— This     part     [part     C 
(§§1321-1324)   of  title   XIII   of   div.   A  of  Pub.   L. 
101-510.  amending  sections  113.  2006.  2113.  2307.  2388. 
2394a.  2404.  2547.  2675.  2721.  4314.  and  6956  of  this 
title,  section  314  of  Title  32.  National  Guard,  and  sec- 
tions 301a.  301c.  303a.  306.  308b.  308c.  310.  312b,  and 
312c  of  Title  37.  Pay  and  Allowances  of  the  Uniformed 
Services,  repealing  sections  2359.  2455.  and  7217  of  this 
title,  enacting  provisions  set  out  as  notes  under  this 
section  and  sections  2301  and  2431  of  this  title,  amend- 
ing provisions  set  out  as  a  note  imder  this  section,  and 
repealing  provisions  set  out  as  notes  under  sections 
2431  and  7291  of  this  title],  with  respect  to  Goldwater- 
Nichols  terminations  described  in  subsection  (b)— 
'(1)  in  section  1322  [amending  sections  113.  2006, 
2113.  2307.  2388.  2394a.  2404.  2547.  2675.  2721,  4314. 
and  6956  of  this  title,  section  314  of  Title  32.  Nation- 
al Guard,  and  sections  301a.  301c.  303a.  306.  308b. 
308c.  310.  312b.  and  312c  of  Title  37.  Pay  and  Allow- 
ances of  the  Uniformed  Services,  repealing  sections 
2359.  2455.  and  7217  of  this  title,  enacting  provisions 
set  out  as  notes  imder  sections  2301  and  2431  of  this 
title,  and  repealing  provisions  set  out  as  notes  under 
sections  2431  and  7291  of  this  titlel.  repeals  certain 
provisions  of  law  containing  terminated  report  re- 
quirements; and 

"(2)  in  section  1323  [set  out  as  a  note  below],  re- 
stores the  effectiveness  of  selected  other  provisions 
of  law  containing  such  requirements. 
"(b)  Description  of  Goldwater-Nichols  Termina- 
tions.—For  purposes  of  subsection  (a),   Goldwater- 
Nichols   terminations   are   those   provisions   of   law 
that- 

"(1)  set  forth  requirements  for  reports  to  Con- 
gress; and 

"(2)  by  reason  of  section  602(c)  of  the  Goldwater- 
Nichols  Department  of  Defense  Reorganization  Act 
of  1986  (Public  Law  99-433;  10  U.S.C.  111  note),  are 
no  longer  effective." 

Restoration  of  Certain  Reporting  Requirements 
OF  Title  10  Terminated  by  Goldwater-Nichols  Act 

Pub.  L.  101-510.  div.  A.  title  XIII,  §  1323.  Nov.  5. 
1990, 104  Stat.  1672,  provided  that: 

"(a)  Restoral.— The  effectiveness  of  the  report  and 
notification  provisions  named  in  subsection  (b),  previ- 
ously terminated  by  section  602(c)  of  the  Goldwater- 
Nichols  Department  of  Defense  Reorganization  Act  of 
1986  (Public  Law  99-433;  10  U.S.C.  111  note),  is  hereby 
restored. 

"(b)  Covered  Provisions.— Subsection  (a)  applies  to 
the  following  report  and  notification  provisions  set 
forth  in  title  10,  United  States  Code: 

"(1)  The  quarterly  report  required  by  section 
127(c)  of  that  title,  relating  to  emergency  and  ex- 
traordinary expenses. 

"(2)  The  notifications  required  by  section  2672a(b) 
of  that  title,  relating  to  urgent  acquisitions  of  inter- 
ests in  land. 

"(3)  The  notifications  required  by  section  7308(c) 
of  that  title,  relating  to  the  transfer  or  gift  of  obso- 
lete, condemned,  or  captured  vessels. 

"(4)  The  notifications  required  by  section  7309(b) 
of  that  title,  relating  to  construction  or  repair  of  ves- 
sels in  foreign  shipyards." 

Reduction  of  Reporting  Requirements 

Section  602  of  Pub.  L.  99-433,  as  amended  by  Pub.  L. 
100-180.  div.  A,  title  XIII,  §  1314(a)(4),  Dec.  4,  1987, 
101  Stat.  1175;  Pub.  L.  101-189,  div.  A,  title  II,  §  243, 


Nov.  29.  1989.  103  Stat.  1402;  Pub.  L.  101-510,  div.  A. 
title  XIII.  §  1324.  Nov.  5,  1990,  104  Stat.  1673;  Pub.  L. 
102-83,  §  5(c)(2),  Aug.  6,  1991,  105  Stat.  406,  provided 
that: 

iSee  main  edition  for  text  of  (a)  and  (6)] 

"[(c)  Repealed.  Pub.  L.  101-510,  div.  A,  title  XIII. 
§  1324.  Nov.  5. 1990. 104  Stat.  1673.] 
"(d)  Exceptions.— Subsection  (c)  does  not  apply— 

ISee  main  edition  for  text  of  il)  and  (2)3 

"(3)  to  a  provision  of  law  that  requires  the  submis- 
sion of  the  reports,  notifications,  and  studies  de- 
scribed in  subsections  (e)  through  (v). 

iSee  main  edition  for  text  of  (e)  and  (/)] 

"(g)  Public  Law  91-121.— The  exception  provided  in 
subsection  (d)(3)  applies  to  the  following  annual 
report  and  notifications  relating  to  chemical  or  biolog- 
ical warfare  agents: 

"(1)  The  annual  report  required  by  subsection  (a) 

of  section  409  of  Public  Law  91-121  (50  U.S.C.  1511). 

"(2)   The   notifications   required   by   subsections 

(b)(4)  and  (c)(1)  of  such  section  (50  U.S.C.  1512(4), 

1513(1)). 

"(h)  Public  Law  91-441.— The  exception  provided  in 
subsection  (d)(3)  applies  to  the  following  reports: 

"(1)  The  annual  report  required  by  section  203(c) 
of  Public  Law  91-141  (10  U.S.C.  2358  note),  relating 
to  independent  research  and  development  and  bid 
and  proposal  programs. 

"(2)  Reports  required  by  section  506(d)  of  such 
public  law  (50  U.S.C.  1518),  relating  to  the  disposal 
of  chemical  or  biological  warfare  agents. 

iSee  main  edition  for  text  of  (i)  to  (q)} 

"(r)  The  report  required  by  section  3036(a)  of  title 
38,  United  States  Code,  relating  to  the  New  GI-BiU 
Educational  Assistance  Program  under  chapter  30  of 
such  title. 

iSee  main  edition  for  text  of  (s)  to  Cu)l 

"(V)  Public  Law  95-79.— The  exception  provided  in 
subsection  (d)(3)  applies  to  the  notifications  required 
by  section  808  of  Public  Law  95-79  (50  U.S.C.  1520),  re- 
lating to  chemical  or  biological  warfare  agents." 

Executive  Order  No.  12049 

Ex.  Ord.  No.  12049.  Mar.  27.  1978.  43  P.R.  13363.  as 
amended  by  Ex.  Ord.  No.  12107.  Dec.  28.  1978,  44  F.R. 
1055;  Ex.  Ord.  No.  12608,  Sept.  9,  1987,  52  P.R.  34617, 
which  provided  for  establishment  of  Defense  Econom- 
ic Adjustment  Program  and  continued  the  Economic 
Adjustment  Committee,  was  superseded  by  Ex.  Ord. 
No.  12788,  Jan.  15, 1992,  57  F.R.  2213,  set  out  as  a  note 
under  section  2391  of  this  title. 

§  113.  Secretary  of  Defense 

ISee  main  edition  for  text  of  (a)  to  (h)} 

(i)(l)  The  Secretary  of  Defense  shall  transmit 
to  Congress  each  year  a  report  that  contains  a 
comprehensive  net  assessment  of  the  defense 
capabilities  and  programs  of  the  armed  forces 
of  the  United  States  and  its  allies  as  compared 
with  those  of  their  potential  adversaries. 

(2)  Each  such  report  shall— 

(A)  include  a  comparison  of  the  defense  ca- 
pabilities and  programs  of  the  armed  forces 
of  the  United  States  and  its  allies  with  the 
armed  forces  of  potential  adversaries  of  the 
United  States  and  allies  of  the  United  States; 

(B)  include  an  examination  of  the  trends 
experienced  in  those  capabilities  and  pro- 
grams during  the  five  years  immediately  pre- 
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ceding  the  year  in  which  the  report  is  trans- 
mitted and  an  examination  of  the  expected 
trends  in  those  capabilities  and  programs 
during  the  five  years  covered  by  the  five-year 
defense  program  submitted  to  Congress 
during  that  year  pursuant  to  section  114(g)  ^ 
of  this  title; 

(C)  include  a  description  of  the  means  by 
which  the  Department  of  Defense  will  main- 
tain the  capability  to  reconstitute  or  expand 
the  defense  capabilities  and  programs  of  the 
armed  forces  of  the  United  States  on  short 
notice  to  meet  a  resurgent  or  increased  threat 
to  the  national  security  of  the  United  States; 

(D)  reflect,  in  the  overall  assessment  and  in 
the  strategic  and  regional  assessments,  the 
defense  capabilities  and  programs  of  the 
armed  forces  of  the  United  States  specified  in 
the  budget  submitted  to  Congress  under  sec- 
tion 1105  of  title  31  in  the  year  in  which  the 
report  is  submitted  and  in  the  five-year  de- 
fense program  submitted  in  such  year;  and 

(E)  identify  the  deficiencies  in  the  defense 
capabilities  of  the  armed  forces  of  the  United 
States  in  such  budget  and  such  five-year  de- 
fense program. 

(3)  The  Secretary  shall  transmit  to  Congress 
the  report  required  for  each  year  under  para- 
graph (1)  at  the  same  time  that  the  President 
submits  the  budget  to  Congress  under  section 
1105  of  title  31  in  that  year.  Such  report  shall 
be  transmitted  in  both  classified  and  unclassi- 
fied form. 

(j)(l)  Not  later  than  April  8  of  each  year,  the 
Secretary  of  Defense  shall  submit  to  the  Com- 
mittees on  Armed  Services  and  Committees  on 
Appropriations  of  the  Senate  and  House  of 
Representatives  a  report  on  the  cost  of  station- 
ing United  States  forces  outside  of  the  United 
States.  Each  such  report  shall  include  a  de- 
tailed statement  of  the  following: 

(A)  Costs  incurred  in  the  United  States  and 
costs  incurred  outside  the  United  States  in 
connection  with  the  stationing  of  United 
States  forces  outside  the  United  States. 

(B)  The  costs  incurred  outside  the  United 
States  in  connection  with  operating,  main- 
tairdng,  and  supporting  United  States  forces 
outside  the  United  States,  including  all  direct 
and  indirect  expenditures  of  United  States 
f  imds  in  connection  with  such  stationing. 

(C)  The  effect  of  such  expenditures  outside 
the  United  States  on  the  balance  of  payments 
of  the  United  States. 

(2)  Each  report  under  this  subsection  shall  be 
prepared  in  consultation  with  the  Secretary  of 
Commerce. 

(3)  In  this  subsection,  the  term  "United 
States",  when  used  in  a  geographic  sense,  in- 
cludes the  territories  and  possessions  of  the 
United  States. 

(k)  The  Secretary  of  Defense,  with  the  advice 
and  assistance  of  the  Chairman  of  the  Joint 
Chiefs  of  Staff,  shall  provide  annually  to  the 
Secretaries  of  the  military  departments  and  to 
the  commanders  of  the  combatant  commands 
written  guidelines  to  direct  the  effective  detec- 
tion and  monitoring  of  all  potential  aerial  and 


1  See  References  in  Text  note  below. 


maritime  threats  to  the  national  security  of  the 
United  States.  Those  guidelines  shall  include 
guidance  on  the  specific  force  levels  and  specif- 
ic supporting  resources  to  be  made  available  for 
the  period  of  time  for  which  the  guidelines  are 
to  be  in  effect. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1622(c)(1),  Nov.  29,  1989,  103  Stat.  1604;  Pub. 
L.  101-510,  div.  A,  title  XIII,  §  1322(a)(1),  Nov. 
5,  1990,  104  Stat.  1671;  Pub.  L.  102-190,  div.  A. 
title  III,  §  341,  Dec.  5,  1991, 105  Stat.  1343.) 

References  in  Text 

Section  114(g)  of  this  title,  referred  to  in  subsec. 
(i)(2)(B),  was  repealed  by  Pub.  L.  101-189,  div.  A,  title 
XVI.  §  1602(b),  Nov.  29,  1989, 103  Stat.  1597. 

Amendments 

1991— Subsec.  (i)(2)(C)  to  (E).  Pub.  L.  102-190  added 
subpar.  (C)  and  redesignated  former  subpars.  (C)  and 
(D)  as  (D)  and  (E),  respectively. 

1990— Subsecs.  (i)  to  (Z).  Pub.  K  101-510  redesignated 
subsecs.  (j)  to  (Z)  as  (i)  to  (k),  respectively,  and  struck 
out  former  subsec.  (i)  which  read  as  foUows:  "The  Sec- 
retary of  Defense  shaU  submit  to  Congress  a  written 
report,  not  later  than  February  15  of  each  fiscal  year, 
recommending  the  amount  of  funds  to  be  appropri- 
ated to  the  Department  of  Defense  for  the  next  fiscal 
year  for  f imctions  relating  to  the  formulation  and  car- 
nring  out  of  Department  of  Defense  policies  on  the 
control  of  technology  transfer  and  activities  related  to 
the  control  of  technology  transfer.  The  Secretary 
shaU  include  in  that  report  the  proposed  aUocation  of 
the  funds  requested  for  such  purpose  and  the  number 
of  personnel  proposed  to  be  assigned  to  carry  out  such 
activities  during  such  fiscal  year." 

1989— Subsec.  (j)(2)(B).  Pub.  L.  101-189  substituted 
"five-year  defense  program"  for  "Five- Year  Defense 
Program". 

Order  of  Succession 

For  order  of  succession  in  event  of  death,  disabUity, 
or  resignation  of  Secretary,  see  Ex.  Ord.  No.  12787, 
Dec.  31,  1991,  57  P.R.  517,  set  out  as  a  note  under  sec- 
tion 3347  of  Title  5,  Grovemment  Organization  and 
Employees. 

Commission  on  Assignment  of  Women  in  Armed 
Forces 

Sections  541-550  of  Pub.  L.  102-190  provided  for  the 
creation  of  a  Commission  on  the  Assignment  of 
Women  in  the  Armed  Forces  to  assess  the  laws  and 
policies  restricting  the  assignment  of  female  service 
members  and  the  impUcations,  if  any,  for  the  combat 
readiness  of  the  Armed  Forces  of  permitting  female 
members  to  qualify  for  assignment  to  positions  in 
some  or  all  categories  of  combat  positions,  with  a 
report  to  be  submitted  to  the  President  no  later  than 
Nov.  15,  1992,  and  to  the  Congress  no  later  than  Dec. 
15,  1992,  containing  recommendations  as  to  what  roles 
female  members  should  have  in  combat  and  what  laws 
and  policies  restricting  such  assignments  should  be  re- 
pealed or  modified,  and  further  provided  for  powers 
and  procedures  of  the  Commission,  personnel  matters, 
payment  of  Commission  expenses  and  other  miscella- 
neous administrative  provisions,  termination  of  the 
Commission  90  days  after  submission  of  its  final 
report,  and  test  assignments  of  female  service  mem- 
bers to  combat  positions. 

Requirebcents  Relating  to  European  Military 
Procxtrement  Practices 

Section  832  of  Pub.  L.  102-190  provided  that: 
"(a)  European  Procurement  Practices.— The  Secre- 
tary of  Defense  shall— 
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''(1)  compute  the  total  value  of  American-made 
military  goods  and  services  procured  each  year  by 
European  governments  or  companies; 

"(2)  review  defense  procurement  practices  of  Euro- 
pean governments  to  determine  what  factors  are 
considered  in  the  selection  of  contractors  and  to  de- 
termine whether  American  firms  are  discriminated 
against  in  the  selection  of  contractors  for  purchases 
by  such  governments  of  military  goods  and  services; 
and 

"(3)  establish  a  procedure  for  discussion  with  Eu- 
ropean governments  about  defense  contract  awards 
made  by  them  that  American  firms  believe  were 
awarded  unfairly. 

"(b)  Defense  Trade  and  Cooperation  Working 
Group.— The  Secretary  of  Defense  shall  establish  a 
defense  trade  and  cooperation  working  group.  The 
purpose  of  the  group  is  to  evaluate  the  impact  of,  and 
formulate  United  States  positions  on,  European  initia- 
tives that  affect  United  States  defense  trade,  coopera- 
tion, and  technology  security.  In  carrying  out  the  re- 
sponsibilities of  the  working  group,  members  of  the 
group  shall  consult,  as  appropriate,  with  personnel  in 
the  Departments  of  State  and  Commerce  and  in  the 
Office  of  the  United  States  Trade  Representative. 

"(c)  GAO  Review.— The  Comptroller  General  shall 
conduct  a  review  to  determine  how  the  members  of 
the  North  Atlantic  Treaty  Organization  are  imple- 
menting their  bilateral  reciprocal  defense  procure- 
ment memoranda  of  understanding  with  the  United 
States.  The  Comptroller  General  shall  complete  the 
review,  and  submit  to  Congress  a  report  on  the  results 
of  the  review,  not  later  than  February  1, 1992." 

DEPARTioarr  of  Defense  Use  of  National 
Intelligence  Collection  Systems 

Section  924  of  Pub.  L.  102-190  provided  that: 
"(a)  Procedures  for  Use.— The  Secretary  of  De- 
fense, after  consultation  with  the  Director  of  Central 
Intelligence,  shall  prescribe  procedures  for  regularly 
and  periodically  exercising  national  intelligence  collec- 
tion systems  and  exploitation  organizations  that 
would  be  used  to  provide  intelligence  support,  includ- 
ing support  of  the  combatant  commands,  during  a  war 
or  threat  to  national  security. 

"(b)  Use  in  Joint  Training  Exercises.— In  accord- 
ance with  procedures  prescribed  under  subsection  (a), 
the  Chairman  of  the  Joint  Chiefs  of  Staff  shall  pro- 
vide for  the  use  of  the  national  intelligence  collection 
systems  and  exploitation  organizations  in  joint  train- 
ing exercises  to  the  extent  necessary  to  ensure  that 
those  systems  and  organizations  are  capable  of  provid- 
ing intelligence  support,  including  support  of  the  com- 
batant commands,  during  a  war  or  threat  to  national 
security. 

"(c)  Report.— Not  later  than  May  1,  1992,  the  Secre- 
tary of  Defense  and  the  Director  of  Central  Intelli- 
gence shall  submit  to  the  congressional  defense  com- 
mittees, the  Select  Committee  on  Intelligence  of  the 
Senate,  and  the  Permanent  Select  Committee  on  In- 
telligence of  the  House  of  Representatives  a  joint 
report- 

"(1)  describing  the  procedures  prescribed  under 
subsection  (a);  and 

"(2)  stating  the  assessment  of  the  Chairman  of  the 
Joint  Chiefs  of  Staff  of  the  performance  in  joint 
training  exercises  of  the  national  intelligence  collec- 
tion systems  and  the  Chairman's  recommendations 
for  any  changes  that  the  Chairman  considers  appro- 
priate to  improve  that  performance." 

Family  Support  Center  for  Families  of  Prisoners 
OF  War  and  Persons  Missing  in  Action 

Section  1083  of  Pub.  L.  102-190  provided  that: 
"(a)  Request  for  Establishment.— The  President  is 
authorized  and  requested  to  establish  in  the  Depart- 
ment of  Defense  a  family  support  center  to  provide  in- 
formation and  assistance  to  members  of  the  families 
of  persons  who  at  any  time  while  members  of  the 


Armed  Forces  were  classified  as  prisoners  of  war  or 
missing  in  action  in  Southeast  Asia  and  who  have  not 
been  accounted  for.  Such  a  support  center  should  be 
located  in  a  facility  in  the  National  Capital  region. 

"(b)  Duties.— The  center  should  be  organized  and 
provided  with  such  personnel  as  necessary  to  permit 
the  center  to  assist  family  members  referred  to  in  sub- 
section (a)  in  contacting  the  departments  and  agencies 
of  the  Federal  Government  having  jurisdiction  over 
matters  relating  to  such  persons." 

Reports  on  Foreign  Contributions  and  Costs  of 
Operation  Desert  Storm 

Pub.  L.  102-25,  title  IV,  Apr.  6,  1991,  105  Stat.  99, 
provided  that: 

"SEC.  401.  REPORTS  ON  UNITED  STATES  COSTS 
IN  THE  PERSIAN  GULF  CONFLICT  AND  FOR- 
EIGN   CONTRIBUTIONS    TO    OFFSET   SUCH 
COSTS 
"(a)  Reports  Required.— The  Director  of  the  Office 
of  Management  and  Budget  shall  prepare,  in  accord- 
ance with  this  section,  periodic  reports  on  the  incre- 
mental costs  associated  with  Operation  Desert  Storm 
and  on  the  amounts  of  contributions  made  to  the 
United  States  by  foreign  countries  to  offset  those 
costs.  The  Director  shall  prepare  the  reports  in  consul- 
tation with  the  Secretary  of  Defense,  the  Secretary  of 
State,  the  Secretary  of  the  Treasury,  and  other  appro- 
priate Government  officials. 
"(b)  Costs  of  Operation  Desert  Storm.— 

"(1)  Period  costs  and  cumulative  costs.— Each 
report  prepared  under  subsection  (a)  shall  specify— 
"(A)  the  incremental  costs  associated  with  Oper- 
ation Desert  Storm  that  were  incurred  during  the 
period  covered  by  the  report;  and 

"(B)  the  cimiulative  total  of  such  costs,  by  fiscal 
year,  from  August  1,  1990,  to  the  end  of  the  period 
covered  by  the  report. 

"(2)    NONRECXTRRING    COSTS    AND    COSTS    OFFSET.— In 

specifying  the  incremental  costs  associated  with  Op- 
eration Desert  Storm  that  were  incurred  during  the 
period  covered  by  a  report  and  the  total  of  such 
costs,  the  Director  shall  separately  identify  those 
costs  that— 

"(A)  are  nonrecurring  costs; 
"(B)  are  offset  by  in-kind  contributions;  or 
"(C)  are  offset  (or  proposed  to  be  offset)  by  the 
realignment,  reprogramming,  or  transfer  of  funds 
appropriated  for  activities  imrelated  to  the  Persian 
Gulf  conflict. 
"(c)  Specific  Cost  Areas.- Each  report  prepared 
under  subsection  (a)  on  the  incremental  costs  associat- 
ed with  Operation  Desert  Storm  shall  specify  an  allo- 
cation of  the  total  amount  of  such  costs  among  the 
military  departments,  the  Defense  Agencies  of  the  De- 
partment of  Defense,  and  the  Office  of  the  Secretary 
of  Defense,  by  category,  including  the  following  cate- 
gories: 

"(1)  Airlift.— Airlift  costs  related  to  the  transpor- 
tation by  air  of  personnel,  equipment,  and  supplies. 
"(2)  Sealift.— Sealift  costs  related  to  the  transpor- 
tation by  sea  of  personnel,  equipment,  and  supplies. 
"(3)  Personnel.— Personnel  costs,  including  pay 
and  allowances  of  members  of  the  reserve  compo- 
nents of  the  Armed  Forces  called  or  ordered  to 
active  duty  and  increased  pay  and  allowances  of 
members  of  the  regular  components  of  the  Armed 
Forces  incurred  because  of  deployment  in  connec- 
tion with  Operation  Desert  Storm. 

"(4)  Personnel  support.— Personnel  support  costs, 
including  subsistence,  uniforms,  and  medical  costs. 

"(5)  Operating  support.— Operating  support  costs, 
including  equipment  support  costs,  costs  associated 
with  increased  operational  tempo,  spare  parts,  stock 
fund  purchases,  communications,  and  equipment 
maintenance. 
"(6)  Fuel.— Fuel  costs. 
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"(7)  Procurement.— Procurement  costs*  including 
ammunition,  weapon  systems  Improvements  and  up- 
grades, and  equipment  purchases. 

"(8)  Military  construction.— Military  construc- 
tion costs. 
"(d)  Contributions  to  the  United  States.— 

"(1)  Amount  of  contributions.— Each  report  pre- 
pared under  subsection  (a)  shall  specify  the  amount 
of  contributions  made  to  the  United  States  by  each 
foreign  country  that  is  making  contributions  to 
defray  the  cost  to  the  United  States  of  Operation 
Desert  Storm.  The  amount  of  each  country's  contri- 
bution dining  the  period  covered  by  each  report,  as 
well  as  the  cumulative  total  of  such  contributions 
made  before  the  date  of  the  report,  shall  be  indicat- 
ed as  follows: 

"(A)  Cash  payments  pledged. 
"(B)  Cash  payments  received. 
"(C)  Description  and  value  of  in-kind  contribu- 
tions pledged. 

"(D)  Description  and  value  of  in-kind  contribu- 
tions received. 

"(2)  Pledge  period  and  use  restrictions.— In  speci- 
fying the  amount  of  each  contribution  pledged,  the 
Director  shall  indicate— 

"(A)  the  time  period,  if  any,  for  which  that  con- 
tribution applies;  and 

"(B)  any  restrictions  on  the  use  of  that  contribu- 
tion. 
"(e)  Submission  of  Reports.— 

"(1)  First  report.— The  first  report  required  by 
subsection  (a)  shall  be  submitted  to  the  Congress 
not  later  than  14  days  after  the  date  of  the  enact- 
ment of  this  Act  [Apr.  6,  1991]  and  shall  cover  the 
period  beginning  on  August  1,  1990,  and  ending  on 
December  31, 1990. 

"(2)  Second  report.— The  second  report  shall  be 
submitted  to  the  Congress  not  later  than  21  days 
after  the  date  of  the  enactment  of  this  Act  and  shall 
cover— 

"(A)  January  and  February  1991,  with  respect  to 
information  required  under  subsections  (b)  and  (c); 
and 

"(B)  January,  February,  and  March  1991.  with 
respect  to  information  required  under  subsection 
(d). 

"(3)  Subsequent  monthly  reports.— A  report  shall 

be  submitted  to  Congress  not  later  than  the  15th 

day  of  each  month  after  April  1991  and  shall  cover- 

"(A)  the  month  before  the  preceding  month,  in 

the  case  of  information  required  under  subsections 

(b)  and  (c);  and 

"(B)  the  preceding  month,  in  the  case  of  infor- 
mation required  under  subsection  (d). 
"(4)  Final  report.— The  final  report  shall  be  sub- 
mitted not  later  than  November  15,  1992.  and  shaU 
include- 

"(A)  the  Information  required  under  subsections 
(b)  and  (c)  relating  to  the  month  of  September 
1992;  and 

"(B)  a  summary  of  all  information  that  was  in- 
cluded in  reports  submitted  imder  this  section. 

"SEC.  402.  REPORTS  ON  FOREIGN  CONTRIBU- 
TIONS IN  RESPONSE  TO  THE  PERSIAN  GULP 
CRISIS 

"(a)  Reports  Required.— The  Secretary  of  State  and 
the  Secretary  of  the  Treasury  shall  jointly  prepare 
periodic  reports  on  the  contributions  made  by  foreign 
countries  as  part  of  the  international  response  to  the 
Persian  Gulf  crisis.  The  Secretaries  shall  prepare  the 
reports  in  consultation  with  the  Secretary  of  Defense 
and  other  appropriate  Federal  Government  officials. 

"(b)  Information  To  Be  Provided.— Each  report  re- 
quired by  this  section  shall  Include  the  following  in- 
formation for  each  foreign  country  making  contribu- 
tions as  part  of  the  international  response  to  the  Per- 
sian Gulf  crisis: 

"(1)  Participation  in  the  international  military 

COALITION.— In  the  case  of  each  foreign  coimtry 


whose  armed  forces  are  participating  in  the  interna- 
tional military  coalition  confronting  Iraq,  a  descrip- 
tion of  the  forces  committed  in  terms  of  personnel, 
units,  and  equipment  deployed,  and  any  information 
available  regarding  the  aggregate  amount  of  the  in- 
cremental costs  associated  with  such  country's  par- 
ticipation. 

"(2)  Contributions  to  those  countries  signifi- 
cantly AFFECTED  BY  THE  PERSIAN  GULF  CRISIS.— Any 

information  available  on— 

"(A)  any  additional  special  assistance  (financial, 
in-kind,  or  host-country  support)  pledged  as  a  con- 
tribution to  each  of  those  countri^  significantly 
affected  by  the  Persian  Gulf  crisis;  and 

"(B)  the  value  and  a  description  of  the  tjrpes  of 
such  assistance  received  by  each  such  country. 
The  information  provided  pursuant  to  this  para- 
graph shall  Include  information  on  such  assistance 
as  reported  to  the  Gulf  Crisis  Financial  Coordina- 
tion Group. 

"(3)  Contributions  to  other  military  forces.— 
The  value  and  nature  of  any  assistance  (financial, 
in-kind,  or  host-country  support)  made  to  each  for- 
eign country  referred  to  in  paragraph  (1),  other 
than  the  United  States,  to  defray  costs  of  military 
operations  conducted  by  the  armed  forces  of  such 
foreign  country  in  connection  with  Operation  Desert 
Storm. 

"(4)  Contributions  to  international  organiza- 
tions.—Any  information  available  on  the  value  and 
nature  of  contributions  pledged— 

"(A)  to  any  United  Nations  organization, 
"(B)  to  the  International  Committee  of  the  Red 
Cross,  and 

"(C)  to  the  extent  the  Secretary  of  State  consid- 
ers appropriate,  to  other  international  or  nongov- 
ernmental organizations, 
for  the  purpose  of  dealing  with  consequences  of  the 
Persian  Gulf  crisis  (including  contributions  for  such 
purposes  as  furnishing  himianltarlan  assistance  for 
displaced  persons  or  furnishing  assistance  for  re- 
sponding to  oil  spills),  and  the  value  and  nature  of 
such  contributions  received  by  each  such  organiza- 
tion. 

"(5)  Other  forms  of  contributions.— A  descrip- 
tion of  international  agreements  entered  into  by  the 
United  States  as  a  result  of  the  Persian  Gulf  crisis, 
and  a  description  of  preposltlonlng  rights,  base  or 
other  military  facilities  access  rights,  or  air  transit 
rights  granted  to  the  United  States  as  a  result  of  the 
Persian  Gulf  crisis. 

"(6)  Contributions  to  other  foreign  countries.— 
Any  information  available  on  the  types  of  any  addi- 
tional assistance  (financial,  in-kind,  or  host-coimtry 
support)  pledged  and  received  as  a  contribution  to 
other  foreign  countries  as  a  result  of  the  Persian 
Gulf  crisis. 

"(7)  Cumulative  totals.— Each  report  submitted 
pursuant  to  subsection  (c)  shall  Include  cumulative 
totals  for,  and  any  information  available  on  the  ag- 
gregate value  of,  the  contributions  that  have  been 
pledged,  and  the  contributions  that  have  been  paid 
or  otherwise  delivered,  by  each  foreign  country  as  of 
the  end  of  the  calendar  quarter  covered  by  that 
report. 
"(c)  Submission  of  Reports.— 

"(1)  Time  for  submission,  period  covered.— (A)  A 
report  prepared  pursuant  to  subsection  (a)  shall  be 
submitted  to  the  Congress  not  later  than  30  days 
after  the  date  of  the  enactment  of  this  Act  [Apr.  6, 
19911  with  respect  to  the  contributions  pledged  and 
the  contributions  paid  or  otherwise  delivered  during 
the  period  beginning  on  August  1,  1990,  and  ending 
on  December  31, 1990. 

"(B)  A  report  prepared  pursuant  to  subsection  (a) 
shall  be  submitted  to  the  Congress  not  later  than  30 
days  after  the  date  of  the  enactment  of  this  Act 
with  respect  to  the  contributions  pledged  and  the 
contributions  paid  or  otherwise  delivered  during  the 
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period  beginning  on  January  1,  1991,  and  ending  on 
March  31, 1991. 

"(C)  Subsequent  reports  prepared  pursuant  to  sub- 
section (a)  shall  be  submitted  to  the  Congress  not 
later  than  the  15th  day  after  the  end  of  each  calen- 
dar quarter  in  1991  with  respect  to  the  contributions 
pledged  and  the  contributions  paid  or  otherwise  de- 
livered during  that  calendar  quarter. 

"(D)  A  final  report  shall  be  submitted  to  the  Con- 
gress not  later  than  November  15,  1992,  and  shall 
contain  a  summary  of  all  information  relating  to  the 
contributions  pledged  and  the  contributions  paid  or 
otherwise  delivered  that  was  included  in  reports  sub- 
mitted under  this  paragraph. 
"(d)  Definitions.— In  this  section: 

"(1)  The  term  'countries  significantly  affected  by 
the  Persian  Gulf  crisis'  means  Egypt,  Jordan, 
Turkey,  and  Israel,  and  any  other  coimtry  whose 
economy  the  President  determines  is  significantly 
affected  by  the  Persian  Gulf  crisis. 

"(2)  The  term  'Persian  Gulf  crisis'  means  the  mili- 
tary conflict,  the  United  Nations  Seciirity  Council 
embargo  against  Iraq,  and  other  consequences  asso- 
ciated with  Iraq's  invasion  and  occupation  of  Kuwait 
and  its  failure  to  comply  with  the  resolutions  of  the 
Security  Council. 

"(3)  The  term  'Gulf  Crisis  Financial  Coordination 
Group'  means  the  organization  established  by  the 
President  on  September  25,  1990  for  coordinating 
economic  assistance  in  response  to  the  Persian  Gulf 
crisis. 

"SEC.  403.  FORM  OF  REPORTS 

"The  reports  required  to  be  submitted  to  the  Con- 
gress pursuant  to  this  title  shall  be  submitted  in  un- 
classified form  to  the  extent  practicable,  with  a  classi- 
fied annex  if  necessary." 

Child  Care  Assistance  to  Families  of  Mebibers 
Serving  on  Active  Duty  During  Persian  Gulf 
Conflict 

Pub.  L.  102-25,  title  VI,  §  601,  Apr.  6,  1991,  105  Stat. 

105,  as  amended  by  Pub.  L.  102-190,  div.  A,  title  X, 
§  1063(d)(1),  Dec.  5, 1991, 105  Stat.  1476,  provided  that: 

"(a)  In  General.— The  Secretary  of  Defense  may 
provide  assistance  for  families  of  members  of  the 
Armed  Forces  and  of  members  of  the  National  Guard 
who  served  on  active  duty  during  the  Persian  Gulf 
conflict  in  order  to  ensure  that  the  children  of  such 
families  obtain  needed  child  care  services.  The  assist- 
ance authorized  by  this  section  should  be  directed  pri- 
marily toward  providing  needed  child  care  services  for 
children  of  such  personnel  who  are  serving  in  the  Per- 
sian Gulf  area  or  who  were  otherwise  deployed,  as- 
signed, or  ordered  to  active  duty  in  connection  with 
Operation  Desert  Storm. 

"(b)  Authorization  of  Appropriations.— Of  the 
amounts  authorized  to  be  appropriated  from  the  De- 
fense Cooperation  Account  for  fiscal  year  1991  under 
section  101(a)  C105  Stat.  78],  $20,000,000  shall  be  avail- 
able to  carry  out  the  provisions  of  this  section.  The 
costs  of  carrying  out  such  provisions  are  incremental 
costs  associated  with  Operation  Desert  Storm. 

"(C)    SUPPLEBffENTATION    OF    OTHER    PUBLIC    FUNDS.— 

Funds  appropriated  pursuant  to  subsection  (b)  that 
are  made  available  to  carry  out  this  section  may  be 
used  only  to  supplement,  and  not  to  supplant,  the 
amoimt  of  any  other  Federal,  State,  or  local  govern- 
ment funds  otherwise  expended  or  authorized  for  the 
support  of  child  care  programs  for  members  of  the 
Armed  Forces." 

Family  Education  and  Support  Services  to  Fami- 
lies OF  Mebcbers  Serving  on  Active  Duty  in  Op- 
eration Desert  Storm 

Pub.  L.  102-25,  title  VI,  §  602,  Apr.  6,  1991,  105  Stat. 

106,  as  amended  by  Pub.  L.  102-190,  div.  A,  title  X, 
§  1063(d)(2),  Dec.  5, 1991, 105  Stat.  1476,  provided  that: 

"(a)  In  General.— The  Secretary  of  Defense  may 
provide  assistance  in  accordance  with  this  section  to 


families  of  members  of  the  Armed  Forces  and  mem- 
bers of  the  National  Guard  who  served  on  active  duty 
during  the  Persian  Gulf  conflict  in  order  to  ensure 
that  those  families  receive  educational  assistance  and 
family  support  services  necessary  to  meet  needs  aris- 
ing out  of  Operation  Desert  Storm. 

"(b)  Types  of  Assistance.— The  assistance  author- 
ized by  this  section  may  be  provided  to  families  direct- 
ly or  through  the  awarding  of  grants,  contracts,  or 
other  forms  of  financial  assistance  to  appropriate  pri- 
vate or  public  entities. 

"(c)  Geographic  Areas  Assisted.— (1)  Such  assist- 
ance shall  be  provided  primarily  in  geographic  areas— 
"(A)  in  which  a  substantial  number  of  members  of 
the  active  components  of  the  Armed  Forces  of  the 
United  States  are  permanently  assigned  and  from 
which  a  significant  number  of  such  members  are 
being  deployed,  or  have  been  deployed,  in  connec- 
tion with  Operation  Desert  Storm;  or 

"(B)  from  which  a  significant  number  of  members 
of  the  reserve  components  of  the  Armed  Forces  or- 
dered to,  or  retained  on,  active  duty  pursuant  to  sec- 
tion 672(a),  672(d),  673,  673b,  or  688  of  title  10, 
United  States  Code,  are  being  deployed,  or  have 
been  deployed,  in  connection  with  Operation  Desert 
Storm. 

"(2)  The  Secretary  of  Defense  shall  determine  which 
areas  meet  the  criteria  set  out  in  paragraph  (1). 

"(d)  Educational  Assistance.— Educational  assist- 
ance authorized  by  this  section  may  be  used  for  the 
furnishing  of  one  or  more  of  the  following  forms  of  as- 
sistance: 

"(1)  Individual  or  group  counseling  for  children 
and  other  members  of  the  families  of  members  of 
the  Armed  Forces  of  the  United  States  who  have 
been  deployed  in  connection  with,  or  are  casualties 
of,  Operation  Desert  Storm. 

"(2)  Training  and  technical  assistance  to  better 
prepare  teachers  and  other  school  employees  to  ad- 
dress questions  and  concerns  of  children  of  such 
members  of  the  Armed  Forces. 

"(3)  Other  appropriate  programs,  services,  and  in- 
formation designed  to  address  the  special  needs  of 
children  and  other  members  of  the  families  of  mem- 
bers of  the  Armed  Forces  referred  to  in  paragraph 
(1)  resulting  from  the  deployment,  the  return  from 
deployment,  or  the  medical  or  rehabilitation  needs 
of  such  members. 

"(e)  Family  Support  Assistance.— Family  support 
assistance  authorized  by  this  section  may  be  used  for 
the  following  purposes: 

"(1)  Family  crisis  intervention. 
"(2)  Family  counseling. 
"(3)  Family  support  groups. 
"(4)  Expenses  for  volunteer  activities. 
"(5)  Respite  care. 

"(6)  Housing  protection  and  advocacy. 
"  ( 7 )  Food  assistance. 
"(8)  Employment  assistance. 
"(9)  Child  care. 

"(10)  Benefits  eligibility  determination  services. 
"(11)  Transportation  assistance. 
"(12)  Adult  day  care  for  dependent  elderly  and  dis- 
abled adults. 

"(13)  Temporary  housing  assistance  for  immediate 
family  members  visiting  soldiers  wounded  during 
Operation  Desert  Storm  and  receiving  medical  treat- 
ment at  military  hospitals  and  facilities  in  the 
United  States. 

"(f)     AXTTHORIZATION     OF     APPROPRIATIONS.— Of     the 

amoimts  authorized  to  be  appropriated  from  the  De- 
fense Cooperation  Account  for  fiscal  year  1991  under 
section  101(a)  [105  Stat.  78],  $30,000,000  shall  be  avail- 
able to  carry  out  the  provisions  of  this  section.  The 
costs  of  carrying  out  such  provisions  are  incremental 
costs  of  Operation  Desert  Storm." 
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Withholding  of  Payments  to  Indirect-Hire 
Civilian  Personnel  of  Nonpating  Pledging  Nations 

Pub.  L.  102-25.  title  VI.  §  608.  Apr.  6,  1991.  105  Stat. 
112.  provided  that: 

"(a)  General  Rule.— Effective  as  of  the  end  of  the 
six-month  period  beginning  on  the  date  of  the  enact- 
ment of  this  Act  [Apr.  6.  1991],  the  Secretary  of  De- 
fense shall  withhold  pasnnents  to  any  nonpaying 
pledging  nation  that  would  otherwise  be  paid  as  reim- 
bursements for  expenses  of  indirect-hire  civilian  per- 
sonnel of  the  Department  of  Defense  in  that  nation. 

"(b)  Nonpaying  Pledging  Nation  Defined.— For  pur- 
poses of  this  section,  the  term  'nonpasring  pledging 
nation'  means  a  foreign  nation  that  has  pledged  to  the 
United  States  that  it  will  make  contributions  to  assist 
the  United  States  In  def rasing  the  incremental  costs 
of  Operation  Desert  Shield  and  which  has  not  paid  to 
the  United  States  the  full  amoimt  so  pledged. 

"(c)  Release  of  Withheld  Amounts.— When  a 
nation  affected  by  subsection  (a)  has  paid  to  the 
United  States  the  full  amount  pledged,  the  Secretary 
of  Defense  shall  release  the  amounts  withheld  from 
pas^aent  pursuant  to  subsection  (a). 

"(d)  Waiver  Authority.— The  Secretary  of  Defense 
may  waive  the  requirement  in  subsection  (a)  upon  cer- 
tification to  Congress  that  the  waiver  is  required  in 
the  national  security  interests  of  the  United  States." 

Prograbiming  Language  for  Department  of  Defense 
Software 

Pub.  L.  102-172.  title  VIII.  §  8073.  Nov.  26,  1991,  105 
Stat.  1188.  provided  that:  "Notwithstanding  any  other 
provision  of  law.  after  June  1.  1991.  where  cost  effec- 
tive, all  Department  of  Defense  software  shall  be  writ- 
ten in  the  programming  language  Ada.  in  the  absence 
of  special  exemption  by  an  official  designated  by  the 
Secretary  of  Defense." 

Similar  provisions  were  contained  in  the  following 
prior  appropriation  act: 

Pub.  L.  101-511.  title  VIII.  §  8092.  Nov.  5.  1990.  104 
Stat.  1896. 

Contributions  by  Japan  to  Support  of  United 
States  Forces  in  Japan 

Pub.  L.  101-511.  title  VIII.  §  8105.  Nov.  5.  1990.  104 
Stat.  1902.  as  amended  by  Pub.  L.  102-190.  div.  A.  title 
X.  11063(b).  Dec.  5.  1991.  105  Stat.  1476.  provided 
that: 

"(a)  Permanent  Ceiling  on  United  States  Armed 
Forces  in  Japan.— After  September  30.  1990.  fimds  ap- 
propriated pursuant  to  an  appropriation  contained  in 
this  Act  or  any  subsequent  Act  may  not  be  used  to 
support  an  end  strength  level  of  all  personnel  of  the 
Armed  Forces  of  the  United  States  stationed  in  Japan 
at  any  level  in  excess  of  50.000. 

"(b)  Annual  Reduction  in  Ceiling  Unless  Support 
Furnished.- Unless  the  President  certifies  to  Congress 
before  the  end  of  each  fiscal  year  that  Japan  has 
agreed  to  offset  for  that  fiscal  year  the  direct  costs  in- 
curred by  the  United  States  related  to  the  presence  of 
all  United  States  military  personnel  in  Japan,  exclud- 
ing the  military  personnel  title  costs,  the  end  strength 
level  for  that  fiscal  year  of  all  personnel  of  the  Armed 
Forces  of  the  United  States  stationed  in  Japan  may 
not  exceed  the  number  that  is  5.000  less  than  such  end 
strength  level  for  the  preceding  fiscal  year. 

"(c)  Sense  of  Congress.— It  is  the  sense  of  Congress 
that  all  those  coimtries  that  share  the  benefits  of 
international  security  and  stability  should  share  in  the 
responsibility  for  that  stability  and  security  commen- 
surate with  their  national  capabiUties.  The  Congress 
also  recognizes  that  Japan  has  made  a  substantial 
pledge  of  financial  support  to  the  effort  to  support  the 
United  Nations  Security  Council  resolutions  on  Iraq. 
The  Congress  also  recognizes  that  Japan  has  a  greater 
economic  capability  to  contribute  to  international  se- 
curity and  stability  than  any  other  member  of  the 
international  commimity  and  wishes  to  encourage 
Japan  to  contribute  commensurate  with  that  capabil- 
ity. 


"(d)  Exceptions.— (1)  This  section  shall  not  apply  in 
the  event  of  a  declaration  of  war  or  an  armed  attack 
on  Japan. 

"(2)  The  President  may  waive  the  limitation  in  this 
section  for  any  fiscal  year  if  he  declares  that  it  is  in 
the  national  interest  to  do  so  and  immediately  informs 
Congress  of  the  waiver  and  the  reasons  for  the  waiver. 

"(e)  Effective  Date.— This  section  shall  take  effect 
on  the  date  of  enactment  of  this  Act  [Nov.  5,  1990]." 

Section  1455  of  Pub.  L.  101-510  provided  that: 
"(a)  Purpose.— It  is  the  purpose  of  this  section  to  re- 
quire Japan  to  offset  the  direct  costs  (other  than  pay 
and  allowances  for  United  States  military  and  civilian 
personnel)  incurred  by  the  United  States  related  to 
the  presence  of  United  States  military  personnel  in 
Japan. 

"(b)  Permanent  Ceiling  on  United  States  Armed 
Forces  in  Japan.— Funds  appropriated  pursuant  to  an 
authorization  contained  in  this  Act  or  any  subsequent 
Act  may  not  be  used  to  support  an  end  strength  level 
of  all  personnel  of  the  Armed  Forces  of  the  United 
States  stationed  in  Japan  at  any  level  in  excess  of 
50.000. 

"(c)  Sense  of  Congress  on  Allied  Burden  Shar- 
ing.—(1)  Congress  recognizes  that  Japan  has  made  a 
substantial  pledge  of  financial  support  to  the  effort  to 
support  the  United  Nations  Security  Council  resolu- 
tions on  Iraq. 
"(2)  It  is  the  sense  of  Congress  that— 

"(A)  all  countries  that  share  the  benefits  of  inter- 
national security  and  stability  should,  commensu- 
rate with  their  national  capabilities,  share  in  the  re- 
sponsibility for  maintaining  that  security  and  stabil- 
ity; and 

"(B)  given  the  economic  capability  of  Japan  to 
contribute  to  international  security  and  stability, 
Japan  should  make  contributions  commensurate 
with  that  capability. 

"(d)  Negotiations.— At  the  earliest  possible  date 
after  the  date  of  the  enactment  of  this  Act  [Nov.  5, 
1990].  the  President  shall  enter  into  negotiations  with 
Japan  for  the  purpose  of  achieving  an  agreement 
before  September  30.  1991.  imder  which  Japan  offsets 
all  direct  costs  (other  than  pay  and  allowances  for 
United  States  military  and  civilian  personnel)  incurred 
by  the  United  States  related  to  the  presence  of  all 
United  States  military  personnel  stationed  in  Japan. 

"(e)  Exceptions.— (1)  This  section  shall  not  apply  in 
the  event  of  a  declaration  of  war  or  an  armed  attack 
on  Japan. 

"(2)  This  section  may  be  waived  by  the  President  if 
the  President— 

"(A)  declares  an  emergency  or  determines  that 
such  a  waiver  is  required  by  the  national  security  in- 
terests of  the  United  States;  and 

"(B)  immediately  informs  the  Congress  of  the 
waiver  and  the  reasons  for  the  waiver." 

National  Military  Strategy  Reports 

Section  901  of  Pub.  L.  101-510  provided  that: 
"(a)  Reports  by  the  Secretary  of  Defense.— (1)  The 
Secretary  of  Defense  shall  submit  to  Congress  a  na- 
tional military  strategy  report  during  each  of  fiscal 
years  1992.  1993.  and  1994.  Each  such  report  shall  be 
submitted  with  the  Secretary's  annual  report  to  Con- 
gress for  that  year  under  section  113(j)  of  title  10, 
United  States  Code. 

"(b)  Matters  To  Be  Covered  in  Reports.— Each 
such  report  shall  cover  a  period  of  at  least  ten  years 
and  shall  address  the  following: 

"(1)  The  threats  facing  the  United  States  and  its 
allies. 

"(2)  The  degree  to  which  military  forces  can  con- 
tribute to  the  achievement  of  national  objectives. 

"(3)  The  strategic  military  plan  for  applying  those 
forces  to  the  achievement  of  national  objectives. 

"(4)  The  risk  to  the  national  security  of  the  United 
States  and  its  allies  that  ensues. 
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''(5)  The  organization  and  structure  of  military 
forces  to  implement  the  strategy. 

"(6)  The  broad  mission  areas  for  various  compo- 
nents of  the  forces  and  the  broad  support  require- 
ments to  Implement  the  strategy. 

"(7)  The  functions  for  which  each  military  depart- 
ment should  organize,  train,  and  equip  forces  for  the 
combatant  commands  responsible  for  implementing 
the  strategy. 

"(8)  The  priorities  assigned  to  major  weapons  and 
equipment  acquisitions  and  to  research  and  develop- 
ment programs  in  order  to  fill  the  needs  and  elimi- 
nate deficiencies  of  the  combatant  commands. 
"(c)  Relationship  op  Plans  to  BuDGET.~The  strate- 
gic military  plans  and  other  matters  covered  by  each 
report  shall  be  fiscally  constrained  and  shall  relate  to 
the  current  Department  of  Defense  Multiyear  Defense 
Plan  and  resource  levels  projected  by  the  Secretary  of 
Defense  to  be  available  over  the  period  covered  by  the 
report. 

"(d)  Eppects  op  Alternative  Budget  Levels.— Each 
such  report  shall  also  Include  an  assessment  of  the 
effect  on  the  risk  and  the  other  components  of  subsec- 
tion (b)  in  the  event  that  (1)  an  additional 
$50,000,000,000  is  available  in  budget  authority  in  the 
fiscal  year  which  is  addressed  by  the  budget  request 
that  the  report  accompanies,  and  (2)  budget  authority 
for  that  fiscal  year  is  reduced  by  $50,000,000,000.  For 
these  assessments  the  Secretary  of  Defense  shall  make 
appropriate  assumptions  about  the  funds  available  for 
the  remainder  of  the  period  covered  by  the  report. 

"(e)  Role  op  Chairman  op  Joint  Chieps  op  Stapp.— 
In  accordance  with  his  role  as  principal  military  advis- 
er to  the  Secretary  of  Defense,  the  Chairman  of  the 
Joint  Chiefs  of  Staff  shall  participate  fully  in  the  de- 
velopment of  each  such  report.  The  Secretary  of  De- 
fense shall  provide  the  Chairman  such  additional 
guidance  as  is  necessary  to  enable  the  Chairman  to  de- 
velop and  recommend  fiscally  constrained  strategic 
plans  for  the  Secretary's  consideration  in  accordance 
with  section  153(a)(2)  of  title  10,  United  States  Code. 
In  accordance  with  additional  responsibilities  of  the 
Chairman  set  out  in  section  153,  the  Chairman  shall 
provide  recommendations  to  the  Secretary  on  the 
other  components  of  paragraph  (2). 

"(f)  Classipication  op  Reports.— The  reports  sub- 
mitted to  Congress  under  subsection  (a)  shall  be  sub- 
mitted in  both  classified  and  (to  the  extent  practica- 
ble) unclassified  versions." 

Annual  Report  on  Balanced  Technology  Initiative 

Section  211(e)  of  Pub.  L.  101-189  provided  that:  "Not 
later  than  March  15  of  each  year,  the  Secretary  of  De- 
fense shall  submit  to  the  congressional  defense  com- 
mittees a  report  on  the  Balanced  Technology  Initia- 
tive and  related  matters.  Each  such  report  shall  in- 
clude the  following: 

"(DA  current  assessment  of  the  extent  to  which 
advanced  technologies  can  be  used  to  exploit  poten- 
tial vulnerabilities  of  hostile  threats  to  the  national 
security  of  the  United  States. 

"(2)  Identification  of  each  program,  project,  and 
activity  being  pursued  under  the  Balanced  Technol- 
ogy Initiative  and,  with  respect  to  each  such  pro- 
gram, project,  and  activity,  the  amount  made  avail- 
able pursuant  to  this  section  and  the  source  of  such 
amount. 

"(3)  For  each  program,  project,  and  activity  for 
which  f  imds  are  made  available  pursuant  to  this  sec- 
tion, a  five-year  funding  plan  that  (A)  provides  for 
the  allocation  of  sufficient  resources  to  maintain 
adequate  progress  in  research  and  development 
under  such  program,  project,  or  activity,  and  (B) 
specifies  the  major  programmatic  and  technical 
milestones  and  the  schedule  for  achieving  those 
milestones. 

"(4)  The  status  of  each  program,  project,  and  ac- 
tivity being  pursued  under  the  Balanced  Technology 
Initiative. 

"(5)  Identification  of  other  on-going  or  potential 
research  and  development  programs,  projects,  and 


activities  not  currently  provided  for  under  this  sec- 
tion that  should  be  considered  for  Inclusion  under 
the  Balanced  Technology  Initiative  in  order  to  im- 
prove conventional  defense  capabilities. 

"(6)  Identification  of  the  most  critical  technologies 
for  the  successful  development  of  existing  or  poten- 
tial Balanced  Technology  Initiative  programs, 
projects,  and  activities  and  an  assessment  of  the  cur- 
rent status  of  those  technologies." 

Military  Relocation  Assistance  Programs 

Section  661  of  Pub.  L.  101-189,  which  related  to  es- 
tablishment by  Secretary  of  Defense  of  programs  to 
provide  relocation  assistance  to  members  of  Armed 
Forces  and  their  families,  was  repealed  and  restated  in 
section  1056  of  this  title  by  Pub.  L.  101-510,  div.  A, 
title  XIV,  §  1481(c)(1),  (3),  Nov.  5,  1990,  104  Stat.  1705. 

Military  Child  Care 

Title  XV  of  div.  A  of  Pub.  L.  101-189  provided  that: 

"SEC.  1501.  SHORT  TITLE;  DEFINITIONS 

"(a)  Short  Title.— This  title  may  be  cited  as  the 
'MUltary  Child  Care  Act  of  1989'. 
"(b)  Depinitions.— For  purposes  of  this  title: 

"(1)  The  term  'military  child  development  center' 
means  a  facility  on  a  military  installation  (or  on 
property  under  the  jurisdiction  of  the  commander  of 
a  military  installation)  at  which  child  care  services 
are  provided  for  members  of  the  Armed  Forces  or 
any  other  facility  at  which  such  child  care  services 
are  provided  that  is  operated  by  the  Secretary  of  a 
military  department. 

"(2)  The  term  'family  home  day  care*  means  home- 
based  child  care  services  that  are  provided  for  mem- 
bers of  the  Armed  Forces  by  an  individual  who  (A)  is 
certified  by  the  Secretary  of  the  military  depart- 
ment concerned  as  qualified  to  provide  those  serv- 
ices, and  (B)  provides  those  services  on  a  regular 
basis  for  compensation. 

"(3)  The  term  'child  care  employee'  means  a  civil- 
ian employee  of  the  Department  of  Defense  who  is 
employed  to  work  in  a  military  child  development 
center  (regardless  of  whether  the  employee  is  paid 
from  appropriated  funds  or  nonappropriated  funds). 

"(4)  The  term  'child  care  fee  receipts'  means  those 
nonappropriated  funds  that  are  derived  from  fees 
paid  by  members  of  the  Armed  Forces  for  child  care 
services  provided  at  military  child  development  cen- 
ters. 

"SEC.    1502.    FUNDING    FOR    MILITARY    CHILD 
CARE  FOR  FISCAL  YEAR  1990 

"(a)  Fiscal  Year  1990  Funding.--(1)  It  is  the  policy 
of  Congress  that  the  amount  of  appropriated  fimds 
available  during  fiscal  year  1990  for  operating  ex- 
penses for  mUitary  child  development  centers  shall 
not  be  less  than  the  amount  of  child  care  fee  receipts 
that  are  estimated  to  be  received  by  the  Department 
of  Defense  during  that  fiscal  year.  Of  the  amount  au- 
thorized to  be  appropriated  for  the  Department  of  De- 
fense for  fiscal  year  1990,  $102,000,000  shall  be  avail- 
able for  operating  expenses  for  military  child  develop- 
ment centers. 

"(2)  In  addition  to  the  amount  referred  to  in  para- 
graph (1),  $26,000,000  shall  be  available  for  child  care 
and  chUd-related  services  of  the  Department  other 
than  military  child  development  centers. 

"(3)  In  using  the  funds  referred  to  in  paragraph  (1), 
the  Secretary  shall  give  priority  to— 

"(A)  increasing  the  number  of  child  care  employ- 
ees who  are  directly  involved  in  providing  child  care 

for  members  of  the  Armed  Forces;  and 
"(B)  expanding  the  availability  of  child  care  for 

members  of  the  Armed  Forces. 

"(b)  Funds  Derived  From  Parent  Fees  To  Be  Used 
POR  Employee  Compensation  and  Other  Child  Care 
Services.— (1)  Except  as  provided  in  paragraph  (2), 
child  care  fee  receipts  may  be  used  during  fisdn  year 
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1990  only  for  compensation  of  child  care  employees 
who  are  directly  involved  in  providing  child  care. 

"(2)  If  the  Secretary  of  Defense  determines  that 
compliance  with  the  limitation  in  paragraph  (1)  would 
result  in  an  imeconomical  and  inefficient  use  of  such 
fee  receipts,  the  Secretary  may  (to  the  extent  that 
such  compliance  would  be  uneconomical  and  ineffi- 
cient) use  such  receipts— 

"(A)  first,  for  the  purchase  of  consumable  or  dis- 
posable items  for  military  child  development  cen- 
ters; and 

"(B)  if  the  requirements  of  such  centers  for  consu- 
mable or  disposable  items  for  fiscal  year  1990  have 
been  met,  for  other  expenses  of  those  centers. 
"(c)  Report.— (1)  Not  later  than  December  31,  1989, 
the  Secretary  of  Defense  shall  submit  to  the  Commit- 
tees on  Armed  Services  of  the  Senate  and  House  of 
Representatives  a  report  on  how  the  Secretary  intends 
to  use  the  funds  referred  to  in  subsection  (a),  includ- 
ing how  the  Secretary  intends  to  achieve  the  priorities 
specified  in  paragraph  (3)  of  that  subsection. 

"(2)  If  at  the  time  such  report  is  submitted  the  Sec- 
retary proposes  to  use  the  authority  provided  by  sub- 
section (b)(2),  the  Secretary  shall  include  in  the  report 
under  paragraph  (Da  description  of  the  use  proposed 
to  be  made  of  that  authority  and  a  statement  of  the 
reasons  why  the  Secretary  determined  that  compli- 
ance with  the  limitation  in  subsection  (b)(1)  would 
result  in  an  uneconomical  and  inefficient  use  of  child 
care  fee  receipts,  together  with  supporting  cost  infor- 
mation and  other  information  justifying  the  determi- 
nation. 

"(3)  If  the  Secretary  uses  such  authority  after  De- 
cember 31,  1989,  the  Secretary  shall  promptly  inform 
the  committees  of  the  use  of  the  authority  and  of  the 
reasons  for  its  use. 

"SEC.  1503.  CHILD  CARE  EMPLOYEES 

"(a)  Required  Training.— (1)  The  Secretary  of  De- 
fense shall  establish,  and  prescribe  regulations  to  im- 
plement, a  training  program  for  child  care  employees. 
Those  regulations  shall  apply  uniformly  among  the 
military  departments.  Subject  to  paragraph  (2),  satis- 
factory completion  of  the  training  program  shall  be  a 
condition  of  employment  of  any  person  as  a  child  care 
employee. 

"(2)  Under  those  regulations,  the  Secretary  shall  re- 
quire that  each  child  care  employee  complete  the 
training  program  not  later  than  six  months  after  the 
date  on  which  the  employee  is  employed  as  a  child 
care  employee  (except  that,  in  the  case  of  a  child  care 
employee  hired  before  the  date  on  which  the  training 
program  is  established,  the  Secretary  shall  require 
that  the  employee  complete  the  program  not  later 
than  six  months  after  that  date). 

"(3)  The  training  program  established  under  this 
subsection  shall  cover,  at  a  minimum,  training  in  the 
following: 

"(A)  Early  childhood  development. 
"(B)  Activities  and  disciplinary  techniques  appro- 
priate to  children  of  different  ages. 
"(C)  Child  abuse  prevention  and  detection. 
"(D)    Cardiopulmonary   resuscitation    and   other 
emergency  medical  procedures. 
"(b)  Training  and  Curriculum  Specialists.— (1)  The 
Secretary  of  Defense  shall  require  that  at  least  one 
employee  at  each  military  child  development  center  be 
a  specialist  in  training  and  curriculum  development. 
The  Secretary  shall  ensure  that  such  employees  have 
appropriate  credentials  and  experience. 

"(2)  The  duties  of  such  employees  shall  include  the 
following: 

"(A)  Special  teaching  activities  at  the  center. 
"(B)  Daily  oversight  and  instruction  of  other  child 
care  employees  at  the  center. 

"(C)  Daily  assistance  in  the  preparation  of  lesson 
plans. 

"(D)  Assistance  in  the  center's  child  abuse  preven- 
tion and  detection  program. 

"(E)  Advising  the  director  of  the  center  on  the  per- 
formance of  other  child  care  employees. 


"(3)  Each  employee  referred  to  in  paragraph  (1) 

shall  be  an  employee  in  a  competitive  service  position. 

"(c)  Program  To  Test  Competitive  Rates  of  Pay.— 

(1)  For  the  purpose  of  improving  the  capability  of  the 
Department  of  Defense  to  provide  military  child  de- 
velopment centers  with  a  qualified  and  stable  civilian 
workforce,  the  Secretary  of  Defense  shall  conduct  a 
program  as  provided  in  this  subsection  to  increase  the 
compensation  of  child  care  employees.  The  Secretary 
shall  begin  the  program  not  later  than  six  months 
after  the  date  of  the  enactment  of  this  Act  [Nov.  29, 
1989].  The  program  shall  be  in  effect  for  a  period  of  at 
least  two  years. 

"(2)  The  program  shall  apply  to  all  child  care  em- 
ployees who— 

"(A)  are  directly  involved  in  providing  child  care; 
and 

"(B)  are  paid  from  nonappropriated  funds. 
"(3)  Under  the  program,  child  care  employees  at  a 
military  installation  who  are  described  in  paragraph 

(2)  shall  be  paid— 

"(A)  in  the  case  of  entry-level  employees,  at  rates 
of  pay  competitive  with  the  rates  of  pay  paid  to 
other  entry-level  employees  at  that  installation  who 
are  drawn  from  the  same  labor  pool;  and 

"(B)  in  the  case  of  other  employees,  at  rates  of  pay 
substantially  equivalent  to  the  rates  of  pay  paid  to 
other  employees  at  that  installation  with  similar 
training,  seniority,  and  experience. 
"(d)  Employment  Preference  Test  Program  for 
Military   Spouses.— (1)   The   Secretary   of   Defense 
shall  conduct  a  test  program  under  which  qualified 
spouses  of  members  of  the  Armed  Forces  shall  be 
given  a  preference  in  hiring  for  the  position  of  child 
care  employee  in  a  position  paid  from  nonappropriat- 
ed funds  if  the  spouse  is  among  persons  determined  to 
be  best  qualified  for  the  position.  A  spouse  who  is  pro- 
vided a  preference  under  this  subsection  at  a  military 
child  development  center  may  not  be  precluded  from 
obtaining  another  preference,  in  accordance  with  sec- 
tion 806  of  the  Military  Family  Act  of  1985  [Pub.  L. 
99-145]  (10  U.S.C.  113  note),  in  the  same  geographical 
area  as  the  military  child  development  center. 

"(2)  The  test  program  under  this  subsection  shall 
run  concurrently  with  the  program  under  subsection 
(c). 

"(e)  Report  on  Compensation  and  Spouse  Employ- 
ment Preference  Programs.— Not  later  than  March  1, 
1991,  the  Secretary  of  Defense  shall  submit  to  the 
Committees  on  Armed  Services  of  the  Senate  and 
House  of  Representatives  a  report  on  the  programs 
under  subsections  (c)  and  (d).  The  report  shall  include 
the  findings  of  the  Secretary  concerning  the  effect  of 
each  of  the  programs  on  the  quality  of  child  care  pro- 
vided in  military  child  development  centers  and  the 
effect  of  the  spouse  emplosonent  preference  program 
on  employee  turnover  at  such  centers. 

"(f)  Additional  Child  Care  Positions.— (1)  The  Sec- 
retary of  Defense  shall  make  available  for  child  care 
programs  of  the  Department  of  Defense,  not  later 
than  September  30,  1990.  at  least  1,000  competitive 
service  positions  in  addition  to  the  nimiber  of  competi- 
tive service  positions  in  such  programs  as  of  Septem- 
ber 30,  1989.  During  fiscal  year  1991,  the  Secretary 
shall  make  available  to  child  care  programs  of  the  De- 
partment additional  competitive  service  positions  so 
that  the  number  of  competitive  service  positions  in 
such  programs  as  of  September  30,  1991,  is  at  least 
3,700  greater  than  the  number  of  competitive  service 
positions  in  such  programs  as  of  September  30,  1989. 
"(2)  The  Secretary  may  waive  the  increase  otherwise 
required  by  the  second  sentence  of  paragraph  (1)  to 
the  extent  that  the  Secretary  determines  that  such  in- 
crease is  not  executable.  If  the  Secretary  issues  such  a 
waiver,  the  Secretary  shall  promptly  submit  to  the 
Conmiittees  on  Armed  Services  of  the  Senate  and 
House  of  Representatives  a  report  on  the  waiver.  Any 
such  report  shall  specify  the  number  of  such  positions 
waived  and  the  reasons  for  the  waiver. 
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"(3)  The  additional  positions  provided  for  in  para- 
graph (1)»  and  the  workyears  associated  with  those  po- 
sitions* that  are  used  outside  the  United  States  shall 
not  be  counted  for  purpose  of  applying  any  limitation 
on  the  total  number  of  positions  or  workyears,  respec- 
tively, available  to  the  Department  of  Defense  outside 
the  United  States  (or  any  limitation  on  the  availability 
of  appropriated  funds  for  such  positions  or  workyears 
for  any  fiscal  year). 

"(g)  Competitive  Service  Position  Defined.— For 
purposes  of  this  section,  the  term  'competitive  service 
position'  means  a  position  in  the  competitive  service, 
as  defined  in  section  2102(a)(1)  of  title  5,  United  States 
Code. 

"SEC.  1504.  PARENT  FEES 

"The  Secretary  of  Defense  shall  prescribe  regula- 
tions establishing  fees  to  be  charged  parents  for  the 
attendance  of  children  at  military  child  development 
centers.  Those  regulations  shall  be  uniform  for  the 
military  departments  and  shall  require  that,  in  the 
case  of  children  who  attend  the  centers  on  a  regular 
basis,  the  fees  shall  be  based  on  family  income. 

"SEC.  1505.  CHILD  ABUSE  PREVENTION  AND 
SAFETY  AT  FACILITIES 

"(a)  Child  Abuse  Task  Force.— The  Secretary  of  De- 
fense shall  establish  and  maintain  a  special  task  force 
to  respond  to  allegations  of  widespread  child  abuse  at 
a  military  installation.  The  task  force  shall  be  com- 
posed of  personnel  from  appropriate  disciplines,  in- 
cluding, where  appropriate,  medicine,  psychology,  and 
chUdhood  development.  In  the  case  of  such  allega- 
tions, the  task  force  shall  provide  assistance  to  the 
commander  of  the  installation,  and  to  parents  at  the 
installation,  in  helping  them  to  deal  with  such  allega- 
tions. 

"(b)  National  Hotline.— (1)  The  Secretary  of  De- 
fense shall  establish  and  maintain  a  national  tele- 
phone number  for  persons  to  use  to  report  suspected 
child  abuse  or  safety  violations  at  a  military  child  de- 
velopment center  or  family  home  day  care  site.  The 
Secretary  shall  ensure  that  such  reports  may  be  made 
anonjrmously  if  so  desired  by  the  person  making  the 
report.  The  Secretary  shall  establish  procedures  for 
following  up  on  complaints  and  information  received 
over  that  number. 

"(2)  The  Secretary  shall  establish  such  national  tele- 
phone niunber  not  later  than  90  days  after  the  date  of 
the  enactment  of  this  Act  [Nov.  29,  1989]  and  shall 
publicize  the  existence  of  the  number. 

"(c)  Assistance  From  Local  Authorities.— The  Sec- 
retary of  Defense  shall  prescribe  regulations  requiring 
that,  in  a  case  of  allegations  of  child  abuse  at  a  mili- 
tary child  development  center  or  family  home  day 
care  site,  the  conunander  of  the  military  installation 
or  the  head  of  the  task  force  established  under  subsec- 
tion (a)  shall  seek  the  assistance  of  local  child  protec- 
tive authorities  if  such  assistance  is  available. 

"(d)  Safety  Regulations.— The  Secretary  of  De- 
fense shall  prescribe  regulations  on  safety  and  operat- 
ing procedures  at  military  child  development  centers. 
Those  regulations  shall  apply  uniformly  among  the 
military  departments. 

"(e)  Inspections.— The  Secretary  of  Defense  shall 
require  that  each  military  child  development  center  be 
inspected  not  less  often  than  four  times  a  year.  Each 
such  inspection  shall  be  unannounced.  At  least  one  in- 
spection a  year  shall  be  carried  out  by  a  representative 
of  the  installation  served  by  the  center,  and  one  in- 
spection a  year  shall  be  carried  out  by  a  representative 
of  the  major  command  imder  which  that  installation 
operates. 

"(f)  Rebcedies  for  Violations.— (1)  Except  as  provid- 
ed in  paragraph  (2),  any  violation  of  a  safety,  health, 
or  child  welfare  law  or  regulation  (discovered  at  an  in- 
spection or  otherwise)  at  a  military  child  development 
center  shall  be  remedied  immediately. 

"(2)  In  the  case  of  a  violation  that  is  not  life  threat- 
ening, the  commander  of  the  major  command  imder 
which  the  installation  concerned  operates  may  waive 


the  requirement  that  the  violation  be  remedied  imme- 
diately for  a  period  of  up  to  90  days  beginning  on  the 
date  of  the  discovery  of  the  violation.  If  the  violation 
is  not  remedied  as  of  the  end  of  that  90-day  period, 
the  military  child  development  center  shall  be  closed 
until  the  violation  is  remedied.  The  Secretary  of  the 
military  department  concerned  may  waive  the  preced- 
ing sentence  and  authorize  the  center  to  remain  open 
in  a  case  in  which  the  violation  cannot  reasonably  be 
remedied  within  that  90-day  period  or  in  which  major 
facility  reconstruction  is  required. 

"(3)  If  a  military  child  development  center  is  closed 
under  paragraph  (2),  the  Secretary  of  the  military  de- 
partment concerned  shall  promptly  submit  to  the 
Committees  on  Armed  Services  of  the  Senate  and 
House  of  Representatives  a  report  notifying  those 
committees  of  the  closing.  The  report  shall  include— 
"(A)  notice  of  the  violation  that  resulted  in  the 
closing  and  the  cost  of  remedying  the  violation;  and 
"(B)  a  statement  of  the  reasons  why  the  violation 
has  not  been  remedied  as  of  the  time  of  the  report. 
"(g)  Report  on  Cooperation  With  Departbosnt  of 
Justice.— (1)  The  Secretary  of  Defense,  in  consulta- 
tion with  the  Attorney  Greneral,  shall  study  matters 
relating  to  military  child  care  that  are  of  concern  to 
the  Department  of  Justice.  The  matters  studied  shall 
include  the  following: 

"(A)  Improving  communication  between  the  De- 
partment of  Defense  and  the  Department  of  Justice 
in  investigations  of  child  abuse  in  military  programs 
and  in  the  coordination  of  the  conduct  of  such  inves- 
tigations. 

"(B)  Eliminating  overlapping  responsibilities  be- 
tween the  two  departments. 

"(C)  Making  better  use  of  government  and  non- 
government experts  in  chUd  abuse  investigations 
and  prosecutions. 

"(D)  Improving  communication  with  affected  fam- 
ilies by  the  Department  of  Defense,  the  Department 
of  Justice,  and  appropriate  State  and  local  agencies. 
"(2)  Not  later  than  six  months  after  the  date  of  the 
enactment  of  this  Act  [Nov.  29, 1989],  the  Secretary  of 
Defense  shall  submit  to  Congress  a  report  on  the 
study  required  by  paragraph  (1).  The  report  shall  in- 
clude recommendations  on  methods  for  improving  the 
matters  studied. 

"(3)  Not  later  than  nine  months  after  the  date  of 
the  enactment  of  this  Act,  the  Comptroller  General  of 
the  United  States  shall  submit  to  Congress  a  report 
evaluating  the  findings  in  the  report  submitted  under 
paragraph  (2). 

"SEC.  1506.  PARENT  PARTNERSHIPS  WITH 
CHILD  DEVELOPMENT  CENTERS 

"(a)  Parent  Boards.— The  Secretary  of  Defense 
shall  require  that  there  be  established  at  each  military 
child  development  center  a  board  of  parents,  to  be 
composed  of  parents  of  children  attending  the  center. 
The  board  shall  meet  periodically  with  staff  of  the 
center  and  the  commander  of  the  installation  served 
by  the  center  for  the  purpose  of  discussing  problems 
and  concerns.  The  board,  together  with  the  staff  of 
the  center,  shall  be  responsible  for  coordinating  the 
parent  participation  program  described  in  subsection 
(b). 

"(b)  Parent  Participation  Programs.— The  Secre- 
tary of  Defense  shall  require  the  establishment  of  a 
parent  participation  program  at  each  military  child 
development  center.  As  part  of  such  program,  the  Sec- 
retary of  Defense  may  establish  fees  for  attendance  of 
children  at  such  a  center,  in  the  case  of  parents  who 
participate  in  the  parent  participation  program  at 
that  center,  at  rates  lower  than  the  rates  that  other- 
wise apply. 

"SEC.    1507.   REPORT   ON   FIVE-YEAR   DEMAND 

FOR  CHILD  CARE 

"(a)  Report  Required.— Not  later  than  six  months 

after  the  date  of  the  enactment  of  this  Act  [Nov.  29, 

1989],  the  Secretary  of  Defense  shall  submit  to  Con- 
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gress  a  report  on  the  expected  demand  for  child  care 
by  military  and  civilian  personnel  of  the  Department 
of  Defense  diiring  fiscal  years  1991  through  1995. 

"(b)  Plan  for  Meeting  Demand.— The  report  shall 
include— 

"(1)  a  plan  for  meeting  the  expected  child  care 

demand  identified  in  the  report;  and 
"(2)  an  estimate  of  the  cost  of  implementing  that 

plan. 

"(c)  Monitoring  of  Family  Day  Care  Providers.— 
The  report  shall  also  include  a  description  of  methods 
for  monitoring  family  home  day  care  programs  of  the 
military  departments. 

"SEC.  1508.  SUBSIDIES  FOR  FAMILY  HOME  DAY 
CARE 
"The  Secretary  of  Defense  may  use  appropriated 
funds  available  for  military  child  care  purposes  to  pro- 
vide assistance  to  family  home  day  care  providers  so 
that  family  home  day  care  services  can  be  provided  to 
members  of  the  Armed  Forces  at  a  cost  comparable  to 
the  cost  of  services  provided  by  military  child  develop- 
ment centers.  The  Secretary  shall  prescribe  regula- 
tions for  the  provision  of  such  assistance. 

"SEC.  1509.  EARLY  CHILDHOOD  EDUCATION 
DEMONSTRATION  PROGRAM 

"(a)  Demonstration  Program  for  Accredited  Cen- 
ters.—(1)  The  Secretary  of  Defense  shall  carry  out  a 
program  to  demonstrate  the  effect  on  the  develop- 
ment of  preschool  children  of  requiring  that  military 
child  development  centers  meet  standards  of  oper- 
ation necessary  for  accreditation  by  an  appropriate 
national  early  childhood  programs  accrediting  body. 
To  carry  out  such  demonstration  program,  the  Secre- 
tary shall  ensure  that  not  later  than  June  1,  1991,  at 
least  50  military  child  development  centers  are  accred- 
ited by  such  an  appropriate  national  early  childhood 
accrediting  body. 

"(2)  Each  military  child  development  center  so  ac- 
credited shall  be  designated  as  an  early  childhood  edu- 
cation demonstration  project  and  shall  serve  as  a  pfo- 
gram  model  for  other  military  chUd  development  cen- 
ters and  family  home  day  care  providers  at  military  in- 
stallations. 

"(b)  Plan  for  Imple»«entation.— Not  later  than 
April  1,  1990.  the  Secretary  shall  submit  to  the  Com- 
mittees on  Armed  Services  of  the  Senate  and  House  of 
Representatives  a  plan  for  carrying  out  the  require- 
ments of  subsection  (a). 

"(c)  Evaluation.— The  Secretary  shall  obtain  an  in- 
dependent evaluation  of  the  demonstration  program 
carried  out  under  subsection  (a)  to  determine  the 
extent  to  which  the  imposition  of  a  requirement  that 
military  child  development  centers  meet  accreditation 
standards  effectively  promotes  the  development  of 
preschool  children  of  members  of  the  Armed  Forces. 
The  Secretary  shall  report  the  results  of  the  evalua- 
tion to  Congress,  together  with  such  comments  and 
recommendations  as  the  Secretary  considers  appropri- 
ate, not  later  than  July  15. 1992. 

"SEC.  1510.  DEADLINE  FOR^REGULATIONS 

"Regulations  required  to  be  prescribed  by  this  title 
shall  be  prescribed  not  later  than  90  days  after  the 
date  of  the  enactment  of  this  Act  [Nov.  29. 19893." 

Lead  Agency  for  Detection  of  Transit  of  Illegal 
Drugs 

Section  1102  of  Pub.  L.  100-456.  which  designated 
the  Department  of  Defense  as  the  single  lead  agency 
of  the  Federal  Government  for  detection  and  monitor- 
ing of  aerial  and  maritime  transit  of  illegal  drugs  into 
the  United  States,  was  repealed  and  restated  as  sec- 
tion 124  of  this  title  by  Pub.  L  101-189.  div.  A.  title 
XII.  §  1202(a)(1).  (b).  Nov.  29. 1989. 103  Stat.  1563. 


Department  of  Defense  Overseas  Personnel;  Ac- 
tions Resulting  in  More  Balanced  Sharing  of 
Defense  and  Foreign  Assistance  Spending  Bur- 
dens BY  United  States  and  Allies;  Appointment 
OF  Ambassador  at  Large;  Reports  to  Congress; 
Limitation  on  Active  Duty  Armed  Forces  Mem- 
bers IN  Japan  and  Republic  of  Korea 

Pub.  L.  100-463,  title  VIII.  §  8125.  Oct.  1.  1988.  102 
Stat.  2270-41,  as  amended  by  Pub.  L.  101-189.  div.  A. 
title  XVI.  §  1623.  Nov.  29,  1989.  103  Stat.  1606,  provid- 
ed that: 

iSee  main  edition  for  text  of  (a)  and  (6)] 

"(c)  The  President  shall  appoint  an  Ambassador  at 
Large  responsible  to  the  President  who  shall  have  the 
responsibility  for  ensuring  a  more  balanced  sharing  of 
defense  costs  by  the  NATO  members.  Japan,  the  Re- 
public of  Korea,  and  other  countries  allied  to  the 
United  States.  Such  responsibilities  shall  include  nego- 
tiations for  burdensharing.  including  increased  in-kind 
and  financial  support  by  such  coimtries  for  Depart- 
ment of  Defense  military  units  and  personnel  assigned 
to  permanent  duty  ashore  outside  the  United  States  in 
support  of  the  security  of  such  countries,  and  multi- 
lateral foreign  assistance  costs.  The  Ambassador  at 
Large  should  review  (1)  trade  restrictions  that  require 
German  utilities  to  purchase  German-produced  coal  to 
the  exclusion  of  foreign  coal,  including  United  States 
coal,  and  (2)  the  extent  to  which  the  tax  on  electricity 
used  to  subsidize  German  coal  producers  is  borne  by 
American  military  installations,  American  military  de- 
pendents, or  American  civilians  who  support  our  mili- 
tary installations.  The  Ambassador  at  Large  should 
prepare  an  economic  analysis  on  the  comparison  of 
using  German  versus  United  States  coal  at  defense  fa- 
cilities in  Europe.  This  analysis  should  address  the 
issues  of  all  direct  subsidies  provided  on  German  coal 
and  restrictions  imposed  on  imported  coal  and  should 
be  submitted  to  the  Secretaries  of  Defense,  State,  and 
Commerce  for  use  in  their  study  on  the  economic  ben- 
efits of  using  coal  at  defense  facilities  in  Europe. 

"(d)  The  President  shall  specify  (separately  by  ap- 
propriation account)  in  the  Department  of  Defense 
items  included  in  each  budget  submitted  to  Congress 
imder  section  1105  of  title  31,  United  States  Code.  (1) 
the  amounts  necessary  for  payment  of  all  personnel, 
operations,  maintenance,  facilities,  and  support  costs 
for  Department  of  Defense  overseas  military  units, 
and  (2)  the  costs  for  all  dependents  who  accompany 
Department  of  Defense  personnel  outside  the  Unied 
[sic]  States. 

iSee  main  edition  for  text  of  (e)] 

"(f)  As  of  September  30  of  each  fiscal  year,  the 
munber  of  members  of  the  Armed  Forces  on  active 
duty  assigned  to  permanent  duty  ashore  in  Japan  and 
the  Republic  of  Korea  may  not  exceed  94,450  (the 
number  of  members  of  the  Armed  Forces  on  active 
duty  assigned  to  permanent  duty  ashore  in  Japan  and 
the  Republic  of  Korea  on  September  30,  1987).  The 
limitation  in  the  preceding  sentence  may  be  increased 
if  and  when  (Da  major  reduction  of  United  States 
forces  in  the  Republic  of  the  Philippines  is  required 
because  of  a  loss  of  basing  rights  in  that  nation,  and 
(2)  the  President  determines  and  certifies  to  Congress 
that,  as  a  consequence  of  such  loss,  an  increase  in 
United  States  forces  stationed  in  Japan  and  the  Re- 
public of  Korea  is  necessary. 

"(g)(1)  After  fiscal  year  1990.  budget  submissions  to 
Congress  under  section  1105  of  title  31.  United  States 
Code,  shall  identify  funds  requested  for  Department 
of  Defense  personnel  and  units  in  permanent  duty  sta- 
tions ashore  outside  the  United  States  that  exceed  the 
amoimt  of  such  costs  incurred  in  fiscal  year  1989  and 
shall  set  forth  a  detailed  description  of  (A)  the  types 
of  expenditures  increased,  by  appropriation  account, 
activity  and  program:  and  (B)  specific  efforts  to  obtain 
allied  host  nations'  financing  for  these  cost  increases. 
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"(2)  The  Secretary  of  Defense  shall  notify  in  ad- 
vance the  Committees  on  Appropriations  and  Armed 
Services  of  the  Senate  and  House  of  Representatives, 
through  existing  notification  procedures*  when  costs 
of  maintaining  Department  of  Defense  personnel  and 
units  in  permanent  duty  stations  ashore  outside  the 
United  States  will  exceed  the  amounts  as  defined  in 
the  Department  of  Defense  budget  as  enacted  for  that 
fiscal  year.  Such  notification  shall  describe:  (A)  the 
tjrpe  of  expenditures  that  increased;  and  (B)  the 
source  of  funds  (including  prior  year  imobligated  bal- 
ances) by  appropriation  accoimt»  activity  and  program, 
proposed  to  finance  these  costs. 

iSee  main  edition  for  text  of  (3);  (h)  and  (i)] 

Test  Program  for  Reimbursement  for  Adoption 
Expenses 

Section  638  of  Pub.  L.  100>180,  as  amended  by  Pub. 
L.  101>189.  div.  A  title  VI,  §  662,  Nov.  29,  1989,  103 
Stat.  1465;  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1484(2X1),  Nov.  5, 1990, 104  Stat.  1719,  provided  that: 

"(a)  Test  Program.— The  Secretary  of  Defense  shall 
carry  out  a  test  program  imder  which  a  member  of  the 
Armed  Forces  under  the  Jurisdiction  of  the  Secretary 
may  be  reimbiu-sed,  as  provided  in  this  section,  for 
qualifying  adoption  expenses  incurred  by  the  member. 
The  Secretary  of  Transportation  shall  carry  out  a 
similar  test  program  under  which  a  member  of  the 
Coast  Guard  may  be  reimbursed,  as  provided  in  this 
section,  for  qualifying  adoption  expenses  incurred  by 
the  member. 

LSee  main  edition  for  text  of  (6)  to  (e)] 

"(f)  Regulations.— The  Secretary  of  Defense  shall 
prescribe  regulations  to  carry  out  this  section  with  re- 
spect to  members  of  the  Armed  Forces  under  the  Sec- 
retary's jurisdiction.  The  Secretary  of  Transportation 
shall  prescribe  regulations  to  carry  out  this  section 
with  respect  to  members  of  the  Coast  Guard. 
"(g)  Definitions.— In  this  section: 

"(1)  The  term  'qualifying  adoption  expenses' 
means  reasonable  and  necessary  expenses  that  are 
directly  related  to  the  legal  adoption  of  a  child 
under  18  years  of  age,  but  only  if  such  adoption  is 
arranged— 

iSee  main  edition  for  text  of  (A)  to  (O,  (2)  and  (.3)1 

"(h)  Duration  of  Test  Program.— The  test  program 
under  this  section  shall  apply  with  respect  to  qualify- 
ing adoption  expenses  incurred  for  adoption  proceed- 
ings initiated— 

"(1)  in  the  case  of  a  member  of  the  Army,  Navy, 

Air  Force,  or  Marine  Corps,  after  September  30, 

1987,  and  before  October  1, 1990;  and 
"(2)  in  the  case  of  a  member  of  the  Coast  Guard, 

after  September  30,  1989,  and  before  October  1, 

1990." 

Academic  Institutions  Eligible  To  Provide  Educa- 
tional Services;  Prohibition  of  Certain  Restric- 
tions 

Pub.  L.  99-145,  title  XII,  §  1212,  Nov.  8, 1985,  99  Stat. 
726.  as  amended  by  Pub.  L.  101-189,  div.  A,  title  V. 
S  518,  Nov.  29, 1989, 103  Stat.  1443,  provided  that: 

iSee  main  edition  for  text  of  (a)  and  ib)l 

"(c)(1)  The  Secretary  of  Defense  shall  conduct  a 
study  to  determine  the  current  and  future  needs  of 
members  of  the  Armed  Forces,  civilian  employees  of 
the  Department  of  Defense,  and  the  dependents  of 
such  members  and  employees  for  postsecondary  edu- 
cation services  at  overseas  locations.  The  Secretary 
shall  determine  on  the  basis  of  the  results  of  that 
study  whether  the  policies  and  procedures  of  the  De- 
partment in  effect  on  the  date  of  the  enactment  of  the 
Department  of  Defense  Authorization  Act  for  Fiscal 
Tears  1990  and  1991  [probably  means  date  of  enact- 
ment of  Pub.  L.  101-189,  Nov.  29, 1989]  with  respect  to 
the  procurement  of  such  services  are— 


"(A)  consistent  with  the  provisions  of  subsections 
(a)  and  (b); 

"(B)  adequate  to  ensure  the  recipients  of  such 
services  the  benefit  of  a  choice  in  the  offering  of 
such  services;  and 

"(C)  adequate  to  ensure  that  persons  stationed  at 
geographically  isolated  military  installations  or  at 
installations  with  small  complements  of  military  per- 
sonnel are  adequately  served. 
The  Secretary  shall  complete  the  study  in  such  time 
as  necessary  to  enable  the  Secretary  to  submit  the 
report  required  by  paragraph  (2)(A)  by  the  deadline 
specified  in  that  paragraph. 

"(2)(A)  The  Secretary  shall  submit  to  the  Commit- 
tees on  Armed  Services  of  the  Senate  and  the  House 
of  Representatives  a  report  on  the  results  of  the  study 
referred  to  in  paragraph  (1),  together  with  a  copy  of 
any  revisions  in  policies  and  procediu'es  made  as  a 
result  of  such  study.  The  report  shall  be  submitted  not 
later  than  March  1, 1990. 

"(B)  The  Secretary  shall  include  in  the  report  an  ex- 
planation of  how  determinations  are  made  with  regard 
to— 

"(i)  affording  members,  employees,  and  depend- 
ents a  choice  in  the  offering  of  courses  of  postsec- 
ondary education;  and 

"(ii)  whether  the  services  provided  under  a  con- 
tract for  such  services  should  be  limited  to  an  instal- 
lation, theater,  or  other  geographic  area. 
"(3)(A)  Except  as  provided  in  subparagraph  (B),  no 
contract  for  the  provision  of  services  referred  to  in 
subsection  (a)  may  be  awarded,  and  no  contract  or 
agreement  entered  into  before  the  date  of  the  enact- 
ment of  this  paragraph  [Nov.  29,  1989]  may  be  re- 
newed or  extended  on  or  after  such  date,  until  the  end 
of  the  60-day  period  beginning  on  the  date  on  which 
the  report  referred  to  in  paragraph  (2)(A)  is  received 
by  the  committees  named  in  that  paragraph. 

"(B)  A  contract  or  an  agreement  in  effect  on  Octo- 
ber 1,  1989,  for  the  provision  of  postsecondary  educa- 
tion services  in  the  European  Theater  for  members  of 
the  Armed  Forces,  civilian  employees  of  the  Depart- 
ment of  Defense,  and  the  dependents  of  such  members 
and  employees  may  be  renewed  or  extended  without 
regard  to  the  limitation  in  subparagraph  (A). 

"(C)  In  the  case  of  a  contract  for  services  with  re- 
spect to  which  a  solicitation  is  pending  on  the  date  of 
the  enactment  of  this  paragraph  [Nov.  29,  1989],  the 
contract  may  be  awarded— 

"(i)  on  the  basis  of  the  solicitation  as  Issued  before 
the  date  of  the  enactment  of  this  paragraph; 

"(ii)  on  the  basis  of  the  solicitation  issued  before 
the  date  of  the  enactment  of  this  paragraph  modi- 
fied so  as  to  conform  to  any  changes  in  policies  and 
procedures  the  Secretary  determines  should  be  made 
as  a  result  of  the  study  required  under  paragraph 
(1);  or 

"(iii)  on  the  basis  of  a  new  solicitation. 
"(d)  Nothing  in  this  section  shall  be  construed  to  re- 
quire more  than  one  academic  institution  to  be  au- 
thorized to  offer  courses  aboard  a  particular  naval 
vessel." 

Defense  Industrial  Base  for  Textile  and  Apparel 
Products 

Pub.  L.  99-145,  title  XIV,  §  1456,  Nov.  8,  1985,  99 
Stat.  762,  which  required  Secretary  of  Defense  to  mon- 
itor capability  of  domestic  textile  and  apparel  indus- 
trial base  to  support  defense  mobilization  require- 
ments and  to  make  annual  reports  to  Congress  on 
status  of  such  industrial  base,  was  repealed  and  restat- 
ed in  section  2510  of  this  title  by  Pub.  L.  101-510,  div. 
A.  title  VIII,  5  826(a)(1),  (b),  Nov.  5,  1990,  104  Stat. 
1605, 1606. 
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Ex.  Oro.  No.  12765.  Delegation  of  Certain  Defense 
Related  Authorities  of  President  to  Secretary  of 
Defense 

Ex.  Ord.  No.  12765,  Jirne  11, 1991,  56  F.R.  27401,  pro- 
vided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States  of 
America,  including  section  301  of  title  3  of  the  United 
States  Code,  and  my  authority  as  Commander  in 
Chief  of  the  Armed  Forces  of  the  United  States,  it  is 
hereby  ordered  as  follows: 

Section  1.  The  Secretary  of  Defense  is  hereby  desig- 
nated and  empowered,  without  the  approval,  ratifica- 
tion, or  other  action  by  the  President,  to  exercise  the 
authority  vested  in  the  President  by  section  749  of 
title  10  of  the  United  States  Code  to  assign  the  com- 
mand without  regard  to  rank  in  grade  to  any  commis- 
sioned officer  otherwise  eligible  to  command  when  two 
or  more  commissioned  officers  of  the  same  grade  or 
corresponding  grades  are  assigned  to  the  same  area, 
field  command,  or  organization. 

Sec  2.  The  Secretary  of  Defense  is  hereby  designat- 
ed and  empowered,  without  the  approval,  ratification, 
or  other  action  by  the  President,  to  exercise  the  au- 
thority vested  in  the  President  by  section  7299a(a)  of 
title  10  of  the  United  States  Code  to  direct  that  com- 
batant vessels  and  escort  vessels  be  constructed  in  a 
Navy  or  private  yard,  as  the  case  may  be,  if  the  re- 
quirement of  the  Act  of  March  27,  1934  (ch.  95,  48 
Stat.  503)  that  the  first  and  each  succeeding  alternate 
vessel  of  the  same  class  be  constructed  in  a  Navy  yard 
is  inconsistent  with  the  public  interest. 

Sec.  3.  For  vessels,  and  for  any  major  component  of 
the  hull  or  superstructure  of  vessels  to  be  constructed 
or  repaired  for  any  of  the  armed  forces,  the  Secretary 
of  Defense  is  hereby  designated  and  empowered,  with- 
out the  approval,  ratification,  or  other  action  by  the 
President,  to  exercise  the  authority  vested  in  the 
President  by  section  7309(b)  of  title  10  of  the  United 
States  Code  to  authorize  exceptions  to  the  prohibition 
in  section  7309(a)  of  title  10  of  the  United  States  Code. 
Such  exceptions  shall  be  based  on  a  determination 
that  it  is  in  the  national  security  interest  of  the 
United  States  to  authorize  an  exception.  The  Secre- 
tary of  Defense  shall  transmit  notice  of  any  such  de- 
termination to  the  Congress,  as  required  by  section 
7309(b). 

Sec.  4.  The  Secretary  of  Defense  may  redelegate  the 
authority  delegated  to  him  by  this  order,  in  accord- 
ance with  applicable  law. 

Sec  5.  This  order  shall  be  effective  immediately. 

George  Bush. 

Waiver  of  Limitation  With  Respect  to  End 
Strength  Level  of  U.S.  Armed  Forces  in  Japan  for 
Fiscal  Year  1991 

Memorandum  of  the  President  of  the  United  States, 
May  14, 1991.  56  F.R.  23991,  provided: 

Memorandum  for  the  Secretary  of  Defense 

Consistent  with  section  8105(d)(2)  of  the  Depart- 
ment of  Defense  Appropriation  Act,  1991  (Public  Law 
101-511;  104  Stat.  1856)  [set  out  as  a  note  above],  I 
hereby  waive  the  limitation  in  section  8105(b)  which 
states  that  the  end  strength  level  for  each  fiscal  year 
of  all  personnel  of  the  Armed  Forces  of  the  United 
States  stationed  in  Japan  may  not  exceed  the  number 
that  is  5,000  less  than  such  end  strength  level  for  the 
preceding  fiscal  year,  and  declare  that  it  is  in  the  na- 
tional interest  to  do  so. 

You  are  authorized  and  directed  to  inform  the  Con- 
gress of  this  waiver  and  of  the  reasons  for  the  waiver 
contained  in  the  attached  jiistif  ication,  and  to  publish 
this  memorandum  in  the  Federal  Register. 

George  Bush. 

Justification  Pursuant  to  Section  8105(d)(2)  of 
THE  Department  of  Defense  Appropriations  Act, 
1991  (Public  Law  No.  101-511;  104  Stat.  1856) 

In  January  of  this  year  the  Department  of  Defense 
signed  a  new  Host  Nation  Support  Agreement  with 


the  Government  of  Japan  in  which  that  government 
agreed  to  pay  all  utility  and  Japanese  labor  costs  in- 
crementally over  the  next  five  years  (worth  $1.7  bil- 
lion). Because  United  States  forward  deployed  forces 
stationed  in  Japan  have  regional  missions  in  addition 
to  the  defense  of  Japan,  we  did  not  seek  to  have  the 
Government  of  Japan  offset  all  of  the  direct  costs  in- 
curred by  the  United  States  related  to  the  presence  of 
all  United  States  military  personnel  in  Japan  (exclud- 
ing military  personnel  title  costs). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  667,  1762  of 
this  title;  title  22  section  2595a;  title  50  section  833. 

§  114.  Annual  authorization  of  appropriations 

ISee  main  edition  for  text  of  (a)  and  (6)3 

(c)(1)  The  size  of  the  Special  Defense  Acquisi- 
tion Fund  established  pursuant  to  chapter  5  of 
the  Arms  Export  Control  Act  (22  U.S.C.  2795  et 
seq.)  may  not  exceed  $1,070,000,000. 

(2)  Notwithstanding  section  37(a)  of  the  Arms 
Export  Control  Act  (22  U.S.C.  2777(a)), 
amoimts  received  by  the  United  States  pursu- 
ant to  subparagraph  (A)  of  section  21(a)(1)  of 
that  Act  (22  U.S.C.  2761(a)(l))~ 

(A)  shall  be  credited  to  the  Special  Defense 
Acquisition  Fund  established  pursuant  to 
chapter  5  of  that  Act  (22  U.S.C.  2795  et  seq.), 
as  authorized  by  section  51(b)(1)  of  that  Act 
(22  U.S.C.  2795(b)(1)),  but  subject  to  the  limi- 
tation in  paragraph  (1)  and  other  applicable 
law;  and 

(B)  to  the  extent  not  so  credited,  shall  be 
deposited  in  the  Treasury  as  miscellaneous  re- 
ceipts as  provided  in  section  3302(b)  of  title 
31. 

ISee  main  edition  for  text  of  id)  and  (e)] 

[(f),  (g)  Repealed.  Pub.  L.  101-189,  div.  A,  title 
XVI,  §  1602(b),  Nov.  29,  1989,  103  Stat.  1597.] 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1602(b),  Nov.  29,  1989,  103  Stat.  1597;  Pub.  L. 
101-510,  div.  A,  title  XIV,  §  1481(a)(1),  Nov.  5, 
1990,  104  Stat.  1704.) 

References  in  Text 

The  Arms  Export  Control  Act,  referred  to  in  subsec. 
(c),  is  Pub.  L.  90-629,  Oct.  22,  1968,  82  Stat.  1320,  as 
amended.  Chapter  5  of  the  Arms  Export  Control  Act  is 
classified  generally  to  subchapter  V  (§  2795  et  seq.)  of 
chapter  39  of  Title  22,  Foreign  Relations  and  Inter- 
course. For  complete  classification  of  this  Act  to  the 
Code,  see  Short  Title  note  set  out  under  section  2751 
of  Title  22  and  Tables. 

Prior  Provisions 

Provisions  similar  to  those  comprising  subsec.  (c)(2) 
of  this  section  were  contained  in  Pub.  L.  101-165,  title 
IX,  §  9017,  Nov.  21,  1989,  103  Stat.  1133,  which  was  set 
out  as  a  note  below  and  which  was  repealed  by  Pub.  L. 
101-510,  div.  A,  title  XIV,  §  1481(a)(2),  Nov.  5,  1990, 
104  Stat.  1704. 

AMENDBoarrs 

1990— Subsec.  (c).  Pub.  L.  101-510  designated  exist- 
ing provisions  as  par.  (1)  and  added  par.  (2). 

1989— Subsecs.  (f),  (g).  Pub.  K  101-189  struck  out 
subsecs.  (f )  and  (g)  which  read  as  foUows: 

"(f)  The  amounts  of  the  estimated  expenditures  and 
proposed  appropriations  necessary  to  support  pro- 
grams, projects,  and  activities  of  the  Department  of 
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Defense  included  pursuant  to  paragraph  (5)  of  section 
1105(a)  of  title  31  in  the  budget  submitted  to  Congress 
by  the  President  under  such  section  for  any  fiscal  year 
or  years  and  the  amounts  specified  in  all  program  and 
budget  information  submitted  to  Congress  by  the  De- 
partment of  Defense  in  support  of  such  estimates  and 
proposed  appropriations  shall  be  mutually  consistent 
unless,  in  the  case  of  each  inconsistency,  there  is  in- 
cluded detailed  reasons  for  the  Inconsistency. 

"(g)  The  Secretary  of  Defense  shall  submit  to  Con- 
gress not  later  than  April  1  of  each  year,  the  five-year 
defense  program  (Including  associated  annexes)  used 
by  the  Secretary  in  formulating  the  estimated  expend- 
itures and  proposed  appropriations  included  in  such 
budget  to  support  programs,  projects,  and  activities  of 
the  Department  of  Defense/' 

AVAILABILITT  OF  APPROPRIATIONS 

Pub.  L.  101-165,  title  IX,  S  9017,  Nov.  21,  1989,  103 
Stat.  1133,  which  prohibited  fimding  to  be  used  for 
planning  or  executing  programs  which  utilized 
amounts  credited  to  the  Department  of  Defense  pur- 
suant to  section  2777(a)  of  Title  22,  Foreign  Relations 
and  Intercourse,  was  repealed  and  restated  in  subsec. 
(c)(2)  of  this  section  by  Pub.  L.  101-510,  dlv.  A,  title 
XIV,  §  1481(a),  Nov.  5, 1990, 104  Stat.  1704. 

Classified  Annex 

Pub.  L.  102-190,  dlv.  A.  title  X,  §  1005,  Dec.  5.  1991, 
105  Stat.  1457,  provided  that: 

"(a)  Status  of  Classified  Annex.— The  Classified 
Annex  prepared  by  the  Committee  of  Conference  to 
accompany  the  conference  report  on  the  bill  H.R.  2100 
of  the  One  Hundred  Second  Congress  [Pub.  L. 
102-190]  and  transmitted  to  the  President  is  hereby 
Incorporated  into  this  Act  [see  Tables  for  classifica- 
tion]. 

"(b)  Construction  With  Other  Provisions  of 
Act.— The  amounts  specified  in  the  Classified  Annex 
are  not  in  addition  to  amounts  authorized  to  be  appro- 
priated by  other  provisions  of  this  Act. 

"(c)  Limitation  on  Use  of  Funds.— Funds  appropri- 
ated pursuant  to  an  authorization  contained  in  this 
Act  that  are  made  available  for  a  program,  project,  or 
activity  referred  to  in  the  Classified  Annex  may  only 
be  expended  for  such  program,  project,  or  activity  in 
accordance  with  such  terms,  conditions,  limitations, 
restrictions,  and  requirements  as  are  set  out  for  that 
program,  project,  or  activity  in  the  Classified  Annex. 

"(d)  DiSTRiBXTTiON  OF  CLASSIFIED  ANNEX.— The  Presi- 
dent shall  provide  for  appropriate  distribution  of  the 
Classified  Annex,  or  of  appropriate  portions  of  the 
annex,  within  the  executive  branch  of  the  Govern- 
ment." 

Pub.  L.  102-172,  title  VIII,  $  8124,  Nov.  26,  1991,  105 
Stat.  1206,  provided  that:  "The  Classified  Annex  pre- 
pared by  the  Committee  of  Conference  to  accompany 
the  conference  report  on  the  bill  H.R.  2521  of  the  One 
Hundred  Second  Congress  [Pub.  L.  102-172]  and  trans- 
mitted to  the  President  is  hereby  Incorporated  into 
this  Act  [see  Tables  for  classification]:  Provided,  That 
the  amounts  specified  in  the  Classified  Annex  are  not 
in  addition  to  amounts  appropriated  by  other  provi- 
sions of  this  Act:  Provided  further.  That  the  President 
shall  provide  for  appropriate  distribution  of  the  Clas- 
sified Annex,  or  of  appropriate  portions  of  the  Classi- 
fied Annex,  within  the  executive  branch  of  the  Gov- 
ernment." 

Similar  provisions  were  contained  in  the  following 
prior  authorization  and  appropriation  acts: 

Pub.  L.  101-511,  title  VIII,  §  8111,  Nov.  5,  1990,  104 
Stat.  1904. 

Pub.  L.  101-510,  dlv.  A,  title  XIV.  §  1409,  Nov.  5, 
1990, 104  Stat.  1681. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  113,  2431,  2608 
of  this  title;  title  22  section  2795. 


§114a.  Multlyear  Defense  Program:  submission  to 
Congress;  consistency  in  budgeting 

(a)  The  Secretary  of  Defense  shall  submit  to 
Congress  each  year,  at  or  about  the  time  that 
the  President's  budget  is  submitted  to  Congress 
that  year  imder  section  1105(a)  of  title  31,  a 
multlyear  defense  program  (including  associat- 
ed annexes)  reflecting  the  estimated  expendi- 
tures and  proposed  appropriations  included  in 
that  budget.  Any  such  multlyear  defense  pro- 
gram shall  cover  the  fiscal  year  with  respect  to 
which  the  budget  is  submitted  and  at  least  the 
four  succeeding  fiscal  years. 

(b)(1)  The  Secretary  of  Defense  shall  ensure 
that  amoimts  described  in  subparagraph  (A)  of 
paragraph  (2)  for  any  fiscal  year  are  consistent 
with  amoimts  described  in  subparagraph  (B)  of 
paragraph  (2)  for  that  fiscal  year. 

(2)  Amounts  referred  to  in  paragraph  (1)  are 
the  following: 

(A)  The  amounts  specified  in  program  and 
budget  information  submitted  to  Congress  by 
the  Secretary  in  support  of  expenditure  esti- 
mates and  proposed  appropriations  in  the 
budget  submitted  to  Congress  by  the  Presi- 
dent under  section  1105(a)  of  title  31  for  any 
fiscal  year,  as  shown  in  the  multlyear  defense 
program  submitted  pursuant  to  subsection 
(a). 

(B)  The  total  amounts  of  estimated  expend- 
itures and  proposed  appropriations  necessary 
to  support  the  programs,  projects,  and  activi- 
ties of  the  Department  of  Defense  included 
pursuant  to  paragraph  (5)  of  section  1105(a) 
of  title  31  in  the  budget  submitted  to  Con- 
gress under  that  section  for  any  fiscal  year. 

(c)  Nothing  in  this  section  shall  be  construed 
to  prohibit  the  inclusion  in  the  multlyear  de- 
fense program  of  amoimts  for  management 
contingencies,  subject  to  the  requirements  of 
subsection  (b). 

(Added  Pub.  L.  101-189.  dlv.  A.  title  XVI, 
!  1602(a)(1),  Nov.  29,  1989,  103  Stat.  1596,  and 
amended  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1402(a)(l)-(3)(A),  Nov.  5,  1990,  104  Stat.  1674.) 

Amendments 

1990— Pub.  L.  101-510,  §  1402(a)(3)(A),  which  direct- 
ed amendment  of  section  catchllne  by  substituting 
"Multlyear"  for  "Five-year",  was  executed  by  substi- 
tuting "Multlyear"  for  "Pive-Year"  as  the  probable 
intent  of  Congress. 

Subsec.  (a).  Pub.  L.  101-510,  §  1402(a)(1).  (2).  substi- 
tuted "a  multlyear"  for  "the  current  five-year"  and  in- 
serted at  end  "Any  such  multlyear  defense  program 
shall  cover  the  fiscal  year  with  respect  to  which  the 
budget  is  submitted  and  at  least  the  four  succeeding 
fiscal  years." 

Subsecs.  (b)(2)(A).  (c).  Pub.  L.  101-510. 
§  1402(a)(2)(A),  substituted  "multlyear"  for  "five- 
year". 

Submission  of  Multitear  Defense  Program 

Section  1402(b)  of  Pub.  L.  101-510  provided  that: 
"(1)  If.  as  of  the  end  of  the  90-day  period  beginning 
on  the  date  on  which  the  President's  budget  for  fiscal 
year  1992  is  submitted  to  Congress,  the  Secretary  of 
Defense  has  not  submitted  to  Congress  the  fiscal  year 
1992  multlyear  defense  program,  then  during  the  30- 
day  period  beginning  on  the  last  day  of  such  90-day 
period  the  Secretary  may  not  obligate  more  than  10 
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percent  of  the  fiscal  year  1991  advance  procurement 
funds  that  are  available  for  obligation  as  of  the  end  of 
that  90-day  period.  If,  as  of  the  end  of  such  30-day 
period,  the  Secretary  of  Defense  has  not  submitted  to 
Congress  the  fiscal  year  1992  multiyear  defense  pro- 
gram, then  the  Secretary  may  not  make  any  further 
obligation  of  fiscal  year  1991  advance  procurement 
funds  until  such  program  is  submitted.  If  the  Secre- 
tary submits  the  fiscal  year  1992  multiyear  defense 
program  during  the  30-day  period  described  in  the 
first  sentence,  the  limitation  on  obligation  of  advance 
procurement  funds  prescribed  in  that  sentence  shall 
cease  to  apply  effective  as  of  the  date  of  the  submis- 
sion of  such  program. 
"(2)  For  purposes  of  this  subsection: 

"(A)  The  term  'fiscal  year  1992  multiyear  defense 
program'  means  the  multiyear  defense  program  (in- 
cluding associated  annexes)  covering  fiscal  years  be- 
ginning with  fiscal  year  1992  required  (by  section 
114a  of  title  10,  United  States  Code)  to  be  submitted 
to  Congress  in  conjunction  with  the  President's 
budget  for  fiscal  year  1992. 

"(B)  The  term  'fiscal  year  1991  advance  procure- 
ment fimds'  means  funds  appropriated  for  the  De- 
partment of  Defense  for  fiscal  year  1991  that  are 
available  for  advance  procurement." 

Mission  Oriented  Presentation  of  Department  of 
Defense  Matters  in  BxnxsET 

Section  1404  of  Pub.  L.  101-510  provided  that: 
"(a)  In  General.— In  addition  to  requirements  in  any 
other  provision  of  law  regarding  the  format  for  the 
presentation  in  the  budget  submitted  to  Congress  each 
year  by  the  President  of  programs  of  the  Department 
of  Defense  within  major  functional  category  050  (Na- 
tional Defense),  the  President  shall  submit  with  each 
such  budget  a  budget  that  organizes  programs  within 
such  functional  category  on  the  basis  of  major  roles 
and  missions  of  the  Department  of  Defense. 

"(b)  Effective  Date.— Subsection  (a)  shall  take 
effect  with  respect  to  the  budget  submitted  for  fiscal 
year  1993." 

Annual  Report  on  Outlays  and  Budget  Authority 

Section  5(a)  of  Pub.  L.  101-189.  which  required  sub- 
mission of  an  annual  report  on  outlays  and  budget  au- 
thority, was  repealed  and  restated  as  section  121  of 
this  title  by  Pub.  L.  102-190,  div.  A,  title  X,  §  1002(a). 
(b)(1),  Dec.  5.  1991,  105  Stat.  1455.  Section  5(b)  and  (c) 
of  Pub.  L.  101-189  was  redesignated  section  5(a)  and 
(b),  respectively,  by  section  1002(b)(2),  (3)  of  Pub.  L. 
102-190.  and  is  set  out  as  a  note  under  section  221  of 
this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2330.  2509  of 
this  title;  title  50  section  404b. 

§115.  Personnel  strengths:  requirement  for  annual 
authorization 

(a)  Congress  shall  authorize  personnel 
strength  levels  for  each  fiscal  year  for  each  of 
the  following: 

(1)  The  end  strength  for  each  of  the  armed 
forces  (other  than  the  Coast  Guard)  for  (A) 
active-duty  personnel  who  are  to  be  paid  from 
fimds  appropriated  for  active-duty  personnel, 
and  (B)  active-duty  personnel  and  full-time 
National  Guard  duty  personnel  who  are  to  be 
paid  from  funds  appropriated  for  reserve  per- 
sonnel. 

(2)  The  end  strength  for  the  Selected  Re- 
serve of  each  reserve  component  of  the  armed 
forces. 

(3)  The  average  military  training  student 
loads  for  each  of  the  armed  forces  (other 
than  the  Coast  Guard). 


(b)  No  fimds  may  be  appropriated  for  any 
fiscal  year  to  or  f or— 

(1)  the  use  of  active-duty  persoimel  or  full- 
time  National  Guard  duty  persoimel  of  any  of 
the  armed  forces  (other  than  the  Coast 
Guard)  unless  the  end  strength  for  such  per- 
sonnel of  that  armed  force  for  that  fiscal  year 
has  been  authorized  by  law; 

(2)  the  use  of  the  Selected  Reserve  of  any 
reserve  component  of  the  armed  forces  unless 
the  end  strength  for  the  Selected  Reserve  of 
that  component  for  that  fiscal  year  has  been 
authorized  by  law;  or 

(3)  training  military  personnel  in  the  train- 
ing categories  described  in  subsection  (f )  of 
any  of  the  armed  forces  (other  than  the 
Coast  Guard)  unless  the  average  student  load 
of  that  armed  force  for  that  fiscal  year  has 
been  authorized  by  law. 

(c)  Upon  determination  by  the  Secretary  of 
Defense  that  such  action  is  in  the  national  in- 
terest, the  Secretary  may— 

(1)  increase  the  end  strength  authorized 
pursuant  to  subsection  (a)(1)(A)  for  a  fiscal 
year  for  any  of  the  armed  forces  by  a  number 
equal  to  not  more  than  0.5  percent  of  that 
end  strength;  and 

(2)  increase  the  end  strength  authorized 
pursuant  to  subsection  (a)(1)(B)  for  a  fiscal 
year  for  any  of  the  armed  forces  by  a  number 
equal  to  not  more  than  2  percent  of  that  end 
strength. 

(d)  In  counting  active-duty  personnel  for  the 
purpose  of  the  end-strengths  authorized  pursu- 
ant to  subsection  (a)(1),  persons  in  the  follow- 
ing categories  shall  be  excluded: 

(1)  Members  of  the  Ready  Reserve  ordered 
to  active  duty  under  section  673  of  this  title., 

(2)  Members  of  the  Selected  Reserve  of  the 
Ready  Reserve  ordered  to  active  duty  under 
section  673b  of  this  title. 

(3)  Members  of  the  National  Guard  called 
into  Federal  service  under  section  3500  or 
8500  of  this  title. 

(4)  Members  of  the  militia  called  into  Fed- 
eral service  imder  chapter  15  of  this  title. 

(5)  Members  of  reserve  components  on 
active  duty  for  training. 

(6)  Members  of  reserve  components  on 
active  duty  for  180  days  or  less  to  perform 
special  work. 

(7)  Members  on  full-time  National  Guard 
duty  for  180  days  or  less. 

(e)  The  authorized  strength  of  the  Navy 
under  subsection  (a)(1)  is  hicreased  by  the  au- 
thorized strength  of  the  Coast  Guard  during 
any  period  when  the  Coast  Guard  is  operating 
as  a  service  in  the  Navy. 

(f)  Authorization  under  subsection  (a)(3)  is 
not  required  for  unit  or  crew  training  student 
loads,  but  is  required  for  student  loads  for  the 
f  oUowhig  individual  trahihig  categories: 

(1)  Recruit  and  specialized  training. 

(2)  Flight  training. 

(3)  Professional  training  in  military  and  ci- 
vilian institutions. 

(4)  Officer  acquisition  training. 
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(Added  Pub.  L.  101-510.  div.  A,  title  XIV, 
§  1483(a),  Nov.  5,  1990,  104  Stat.  1710.  and 
amended  Pub.  L.  102-190.  div.  A,  title  III, 
§  312(a),  Dec.  5. 1991. 105  Stat.  1335.) 

Prior  Provisions 

A  prior  section  115,  added  Pub.  L.  93-155,  title  VIII, 
§  803(a),  Nov.  16,  1973,  87  Stat.  612,  §  138(b)-(d); 
amended  Pub.  L.  94-361,  title  III,  §  302.  July  14,  1976, 
90  Stat.  924;  Pub.  L.  96-107,  title  III,  §  303(b),  Nov.  9, 

1979,  93  Stat.  806;  Pub.  L.  96-513,  title  I,  §  102,  Dec.  12, 

1980,  94  Stat.  2840;  Pub.  L.  97-22,  §  2(b),  July  10,  1981, 
95  Stat.  124;  Pub.  L.  97-86,  title  IX,  §§  902,  903,  Dec.  1, 

1981,  95  Stat.  1113,  1114;  Pub.  L.  97-252,  title  IV, 
S  402(a),  Sept.  8,  1982,  96  Stat.  725;  Pub.  L.  97-295, 
S  1(3),  Oct.  12,  1982,  96  Stat.  1289;  Pub.  L.  99-145,  title 
XII,  §  1208,  Nov.  8,  1985,  99  Stat.  723;  renumbered 
§  115  Pub.  L.  99-433,  title  I,  §§  101(a)(2),  110(b)(4),  (5), 
Oct.  1,  1986,  100  Stat.  994,  1002;  Pub.  L.  99-661,  div.  A, 
title  IV,  §§  411(c)  C(d)],  413,  Nov.  14,  1986.  100  Stat. 
3861.  3862;  Pub.  L.  100-26.  §  7(j)(2).  Apr.  21.  1987.  101 
Stat.  283;  Pub.  L.  100-456.  div.  A.  title  VI.  §  641.  Sept. 
29.  1988,  102  Stat.  1987,  which  related  to  annual  au- 
thorization of  personnel  strengths  and  annual  man- 
power requirements  reports,  was  repealed  and  reenact- 
ed  as  sections  115  to  115b,  123a,  and  129a  of  this  title 
by  Pub.  L.  101-510,  div.  A,  title  XW,  S  1483(a).  (b). 
Nov.  5. 1990, 104  Stat.  1710, 1715. 

Amendments 

1991-Subsec.  (a)(4).  Pub.  L.  102-190,  5  312(a)(1), 
struck  out  par.  (4)  which  read  as  foUows:  "The  end 
strength  for  civilian  personnel  for  each  component  of 
the  Department  of  Defense.'* 

Subsec.  (b)(2)  to  (4).  Pub.  L.  102-190,  S  312(a)(2),  in- 
serted ''or"  at  end  of  par.  (2),  substituted  a  period  for 
";  or"  at  end  of  par.  (3),  and  struck  out  par.  (4)  which 
read  as  foUows:  "the  use  of  the  civilian  personnel  of 
any  component  of  the  Department  of  Defense  unless 
the  end  strength  for  civilian  personnel  of  that  compo- 
nent for  that  fiscal  year  has  been  authorized  by  law." 

End  Strengths  for  Active  Forces;  Uniform 
Process  for  Implementing  Reductions  in  Strength 

Section  401  of  Pub.  L.  102-190  provided  that: 
"(a)  Fiscal  Year  1992.--The  Armed  Forces  are  au- 
thorized strengths  for  active  duty  personnel  as  of  Sep- 
tember 30, 1992,  as  foUows: 

"(1)  The  Army,  660,200,  of  whom  not  more  than 
96,781  shall  be  commissioned  officers. 

"(2)  The  Navy,  551,400,  of  whom  not  more  than 
69,768  shall  be  commissioned  officers. 

"(3)  The  Marine  Corps,  188,000  of  whom  not  more 
than  19,180  shall  be  commissioned  officers. 

"(4)  The  Air  Force,  486,800  of  whom  not  more 
than  92,020  shall  be  commissioned  officers. 
"(b)  Fiscal  Year  1993.— The  Armed  Forces  are  au- 
thorized strengths  for  active  duty  personnel  as  of  Sep- 
tember 30, 1993,  as  follows: 

"(1)  The  Army.  618,200  of  whom  not  more  than 
90,768  shall  be  commissioned  officers. 

"(2)  The  Navy,  536,000,  of  whom  not  more  than 
67,607  shall  be  commissioned  officers. 

"(3)  The  Marine  Corps,  182,200  of  whom  not  more 
than  18,591  shall  be  commissioned  officers. 

"(4)  The  Air  Force,  458,100  of  whom  not  more 
than  86,594  shall  be  commissioned  officers." 
Sections  401(b)-(d)  and  402  of  Pub.  L.  101-510  pro- 
vided that: 

"(b)  FISCAL  Year  1995.— The  Armed  Forces  are  au- 
thorized strengths  for  active  duty  personnel  as  of  Sep- 
tember 30, 1995,  as  foUows: 
"(1)  The  Army,  520,000. 
"(2)  The  Navy,  501,000. 
"(3)  The  Marine  Corps,  177,000. 
"(4)  The  Air  Force,  415,000. 
"(c)     Waiver     Authority     for     Officer     End 
Strengths.— The  Secretary  of  Defense  may  waive  the 
officer  end  strength  prescribed  in  subsection  (a)  for 


any  of  the  Armed  Forces  to  the  extent  that  the  waiver 
is  necessary  to  prevent  the  involimtary  separation  of 
officers  other  than  (1)  the  separation  of  officers  under 
chapter  36  of  title  10,  United  States  Code,  for  reasons 
other  than  meeting  such  end  strength  limitation,  (2) 
the  separation  of  officers  for  physical  disability,  age, 
or  cause,  and  (3)  the  separation  of  officers  made  with- 
out regard  to  that  limitation  (as  determined  by  the 
Secretary  of  Defense). 

"(d)  Conforming  Amendment.— Section  401  of  Public 
Law  101-189  (103  Stat.  1431)  is  amended  by  striking 
out  subsection  (b). 

"SEC.  402.  UNIFORM  PROCESS  FOR  IMPLEMENT- 
ING REDUCTIONS  IN  STRENGTH 
"(a)  Limitation.— After  the  end  of  the  90-day  period 
beginning  on  the  date  of  the  enactment  of  this  Act 
[Nov.  5,  19903,  the  Secretary  of  a  military  department 
may  not  carry  out  the  involuntary  separation  of  a 
member  of  the  Armed  Forces  under  the  Secretary's  ju- 
risdiction who  is  described  in  subsection  (b)  unless  the 
Secretary  of  Defense  has  certified  to  the  Committees 
on  Armed  Services  of  the  Senate  and  the  House  of 
Representatives  that  the  Secretary  of  that  military 
department  has  implemented  procedures  to  do  the  fol- 
lowing: 

"(1)  Limit  the  number  of  persons  without  previous 
military  service  that  may  be  accessed  for  active  duty 
service  as  officers  in  the  Armed  Force  concerned 
during  each  fiscal  year  of  the  five-year  period  begin- 
ning on  October  1,  1990,  to  a  number  not  greater 
than  the  number  necessary  to  meet  the  require- 
ments of  that  Armed  Force  for  officers  within  the 
end  strength  specified  in  section  401(b)  for  that 
Armed  Force. 

"(2)  Limit  the  number  of  persons  without  previous 
military  service  that  may  be  accessed  for  active  duty 
service  as  enlisted  members  in  that  Armed  Force 
concerned  during  each  fiscal  year  of  the  five-year 
period  beginning  on  October  1,  1990,  to  a  number 
not  greater  than  the  number  necessary  to  meet  the 
requirements  of  that  Armed  Force  enlisted  person- 
nel within  the  end  strength  specified  in  section 
401(b)  for  that  Armed  Force. 

"(3)  Reduce  as  of  September  30  of  each  year 
during  the  five-year  period  beginning  on  October  1, 
1990,  the  number  of  members  of  that  Armed  Force 
serving  on  active  duty  who,  upon  separation,  would 
be  Immediately  eUgible  for  retired  or  retainer  pay  to 
a  munber  not  greater  than  the  number  necessary  to 
meet  the  requirements  of  that  Armed  Force  within 
the  end  strength  specified  in  section  401(b)  for  that 
Armed  Force. 

"(4)  Limit  the  number  of  members  of  that  Armed 
Force  serving  on  active  duty  who  have  completed 
two  but  less  than  six  years  of  active  service  to  a 
number  not  greater  than  the  number  necessary  to 
meet  the  requirements  of  that  Armed  Force  for 
members  with  two  but  less  than  six  years  of  active 
service  within  the  end  strength  specified  in  section 
401(b)  for  that  Armed  Force. 

"(b)  Applicability.— The  limitation  on  involuntary 
separation  in  subsection  (a)  applies  to  a  member  of  the 
Army,  Navy,  Air  Force,  or  Marine  Corps  who— 

"(1)  is  serving  on  active  duty  or  fuU-time  National 
Guard  duty; 

"(2)  has  six  or  more  years  of  active  service  in  the 
Armed  Forces; 

"(3)  if  involuntarily  separated,  would  not  be  imme- 
diately eUgible  for  retired  or  retainer  pay;  and 

"(4)  if  involuntarily  separated,  would  be  eligible 
for  separation  pay  imder  section  1174  of  title  10, 
United  States  Code  (as  amended  by  section  501  of 
this  Act). 

"(c)  Definition.— For  purposes  of  this  section,  the 
term  'involuntarily  separated'  has  the  meaning  given 
that  term  in  section  1141  of  title  10,  United  States 
Code,  as  added  by  section  502  of  this  Act. 
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"(d)  Regulations.— The  Secretary  of  Defense  shall 
prescribe  regulations  to  carry  out  this  section.  Such 
regulations  shall  apply  uniformly  for  the  military  de- 
partments." 

Similar  provisions  were  contained  in  the  following 
prior  authorization  acts: 

Pub.  L.  101-510,  div.  A.  title  IV.  1401(a),  Nov.  5, 
1990,  105  Stat.  1543;  Pub.  L.  102-25,  title  II,  §§  201(a), 
202,  205(a),  Apr.  6, 1991, 105  Stat.  79,  80. 

Pub.  L.  101-189,  div.  A,  title  IV,  §  401,  Nov.  29.  1989, 
103  Stat.  1431,  as  amended  by  Pub.  L.  101-510,  div.  A, 
title  IV,  §  401(d),  Nov.  5,  1990, 104  Stat.  1544. 

Pub.  L.  100-456.  div.  A,  title  IV,  §  401,  Sept.  29.  1988, 
102  Stat.  1963. 

Pub.  L.  100-180,  div.  A,  title  IV,  §  401,  Dec.  4,  1987, 
101  Stat.  1081. 

Pub.  L.  99-661,  div.  A,  title  IV,  §  401,  Nov.  14,  1986, 
100  Stat.  3859. 

Pub.  L.  99-145,  title  IV,  §  401,  Nov.  8,  1985,  99  Stat. 
618. 

Pub.  L.  98-525.  title  IV,  §  401,  Oct.  19,  1984,  98  Stat. 
2516. 

Pub.  L.  98-94,  title  IV,  §  401,  Sept.  24,  1983,  97  Stat. 
629. 

Pub.  L.  97-252,  title  IV,  §  401,  Sept.  8,  1982,  96  Stat. 
725 

Pub.  L.  97-86,  title  IV.  §  401,  Dec.  1.  1981,  95  Stat. 
1104,  as  amended  by  Pub.  L.  97-252,  title  IX,  §  903, 
Sept.  8, 1982,  96  Stat.  729. 

Pub.  L.  96-342,  title  III,  §  301,  Sept.  8,  1980,  94  Stat. 
1082.  as  amended  by  Pub.  L.  97-39.  title  III,  §  301,  Aug. 
14,  1981,  95  Stat.  940. 

Pub.  L.  96-107,  title  III.  §  301.  Nov.  9.  1979,  93  Stat. 
806. 

Pub.  L.  95-485,  title  III,  §  301,  Oct.  20.  1978,  92  Stat. 
1613. 

Pub.  L.  95-79,  title  III,  §  301,  July  30,  1977,  91  Stat. 
326. 

Pub.  L.  94-361.  title  III,  §  301,  July  14,  1976,  90  Stat. 
924. 

piib.  L.  94-106,  title  III,  I  301.  Oct.  7,  1975.  89  Stat. 
532. 

Pub.  L.  93-365.  title  III.  §  301.  Aug.  5.  1974,  88  Stat. 
401. 

Pub.  L.  93-155,  title  III,  §  301.  Nov.  16.  1973,  87  Stat. 
607. 

Pub.  L.  92-436,  title  III,  §  301,  Sept.  26,  1972,  86  Stat. 
735. 

Limited  Authority  To  Waive  End  Strengths 

Section  664  of  Pub.  L.  102-190  provided  that: 

"(a)  Authority.— The  Secretary  of  Defense  may  in- 
crease the  end  strength  authorized  for  an  armed  force 
for  fiscal  year  1992  under  section  401(a)  [set  out 
above]  by  a  number  not  greater  than  2  percent  of  that 
end  strength  if  the  Secretary  determines  that  It  is  in 
the  interest  of  the  United  States  to  do  so  in  order  to 
avoid  the  necessity  of  involuntarily  separating  person- 
nel of  that  armed  force  for  the  purpose  of  achieving 
that  end  strength.  The  authority  in  the  preceding  sen- 
tence is  in  addition  to  the  authority  under  section 
115(c)(1)  of  title  10,  United  States  Code. 

"(b)  Funding  Increased  Personnel  Costs.— (1)  To 
the  extent  provided  in  appropriation  Acts,  the  Secre- 
tary may  transfer  amoimts  available  to  the  Depart- 
ment of  Defense  as  necessary  to  meet  increased  per- 
sonnel costs  resulting  from  the  exercise  of  the  author- 
ity provided  in  subsection  (a). 

"(2)  The  transfer  authority  provided  in  paragraph 
(1)  is  in  addition  to  any  other  transfer  authority  pro- 
vided in  this  or  any  other  Act." 

MiNiBCUM  Number  op  Navy  Health  Professions 
Officers 

Section  718(b)  of  Pub.  L.  102-190  provided  that:  "Of 
the  total  number  of  officers  authorized  to  be  serving 
on  active  duty  in  the  Navy  on  the  last  day  of  a  fiscal 
year,  12,510  shall  be  available  only  for  assignment  to 
duties  in  health  profession  specialties." 


Limitations  on  Reductions  in  Medical  Personnel 

Section  711  of  Pub.  L.  101-510,  as  amended  by  Pub. 
L.  102-190,  div.  A,  title  VII,  §  718(a),  Dec.  5,  1991,  105 
Stat.  1404,  provided  that: 

"(a)  Limitation  on  Reduction.— The  Secretary  of 
Defense  may  not  reduce  the  niunber  of  medical  per- 
sonnel of  the  Department  of  Defense  below  the  base- 
line number  unless  the  Secretary  of  Defense— 
"(1)  certifies  to  the  Congress  that— 

"(A)  the  number  of  such  personnel  being  re- 
duced is  excess  to  the  current  and  projected  needs 
of  the  military  departments;  and 

"(B)  such  reduction  will  not  result  in  an  increase 
in  the  cost  of  health  care  services  provided  under 
the  Civilian  Health  and  Medical  Program  of  the 
Uniformed  Services;  and 

"(2)  in  the  case  of  military  medical  personnel,  in- 
cludes in  the  certification  the  information  specified 
in  subsection  (b). 

"(b)  Information  Required.— A  certification  made 
by  the  Secretary  of  Defense  in  compliance  with  sub- 
section (a)(2)  shall  include  the  following: 

"(1)  The  strength  levels  for  the  individual  category 
of  medical  personnel  involved  in  the  reduction  as  of 
September  30, 1989. 

"(2)  The  projected  requirements  of  the  Depart- 
ment of  Defense  over  the  five-fiscal  year  period  fol- 
lowing the  fiscal  year  in  which  the  certification  is 
submitted  for  medical  personnel  in  the  category  of 
medical  personnel  involved  in  the  reduction. 

"(3)  The  strength  level  recommended  for  each 
component  of  the  Armed  Forces  for  the  most  recent 
fiscal  year  for  which  the  Secretary  submitted  recom- 
mendations pursuant  to  section  115a(g)(l)  of  title  10, 
United  States  Code  (as  added  by  section  1483),  for 
personnel  in  the  category  of  medical  personnel  in- 
volved in  the  reduction. 
*'(c)  Definitions.— For  purposes  of  this  section: 

"(1)  The  term  'medical  personnel*  has  the  meaning 
given  that  term  in  section  115a(g)(2)  of  title  10, 
United  States  Code  (as  added  by  section  1483), 
except  that  such  term  includes  civilian  personnel  of 
the  Department  of  Defense  assigned  to  military 
medical  facilities. 

"(2)  The  term  'category  of  medical  personnel' 
means— 

"(A)  each  corps  referred  to  in  subparagraphs  (A) 
and  (C)  of  section  115a(g)(2)  of  such  title  (as  added 
by  section  1483); 

"(B)  each  designation  referred  to  in  subpara- 
graph (B)  of  such  section; 

"(C)  the  enlisted  personnel  referred  to  in  sub- 
paragraph (D)  of  such  section;  and 

"(D)  other  medical  personnel  designated  as  medi- 
cal personnel  by  the  Secretary  pursuant  to  sub- 
paragraph (E)  of  such  section,  if  any. 
"(3)    The    term    'baseline    number'    means    the 
number  equal  to  the  s\im  of  12,510  and  the  number 
of  medical  personnel  of  the  Department  of  Defense 
serving  on  September  30,  1989,  excluding  commis- 
sioned officers  of  the  Navy." 

Operation  Desert  Shield  Increase  in  End 
Strengths  of  Active  Dxjtty  Personnel;  Authority; 
Certification 

Section  1117  of  Pub.  L.  101-510,  which  authorized 
Secretary  of  Defense,  after  determining  that  oper- 
ational requirements  of  Operation  Desert  Shield  so  re- 
quire, to  increase  the  end  strengths  of  active  duty  per- 
sonnel for  fiscal  year  1991  by  an  amount  not  greater 
than  0.5  percent  of  the  total  end  strengths  authorized 
by  section  401  of  Pub.  L.  101-510.  set  out  above,  and 
required  certification  by  Secretary  to  Committees  on 
Armed  Services  of  Senate  and  House  of  Representa- 
tives of  necessity  of  such  increase,  was  repealed  by 
Pub.  L.  102-25,  title  II,  §  204,  Apr.  6,  1991,  105  Stat.  80. 
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Cross  References 

Reserve  components  named,  see  section  261  of  this 
title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2132,  8062  of 
this  title. 

§  115a.  Annual  manpower  requirements  report 

(a)  The  Secretary  of  Defense  shall  submit  to 
Congress,  not  later  than  February  15  of  each 
fiscal  year,  an  annual  manpower  requirements 
report.  The  report  shall  be  in  writing  and  shall 
contain  the  Secretary's  recommendations  for— 

(1)  the  annual  active-duty  end-strength 
level  for  each  component  of  the  armed  forces 
for  the  next  fiscal  year;  and 

(2)  the  annual  civilian  personnel  end- 
strength  level  for  each  component  of  the  De- 
partment of  Defense  for  the  next  fiscal  year. 

(b)(1)  The  Secretary  shall  include  in  each 
report  under  subsection  (a)  justification  for  the 
strength  levels  recommended  and  an  explana- 
tion of  the  relationship  between  the  personnel 
strength  levels  recommended  for  that  fiscal 
year  and  the  national  security  policies  of  the 
United  States  in  effect  at  the  time. 

(2)  The  justification  and  explanation  shall 
specify  in  detail  for  all  major  military  force 
units  (including  each  land  force  division,  carrier 
and  other  major  combatant  vessel,  air  wing, 
and  other  comparable  unit)  the  following: 

(A)  Unit  mission  and  capability. 

(B)  Strategy  which  the  unit  supports. 

(C)  Area  of  deplojmaient  and  illustrative 
areas  of  potential  deployment,  including  a  de- 
scription of  any  United  States  commitment  to 
defend  such  areas. 

(3)  The  justification  and  explanation  shall 
also  specify  in  detail  the  manpower  required  to 
perform  the  medical  missions  of  each  of  the 
armed  forces  and  of  the  Department  of  De- 
fense. 

(c)  The  Secretary  shall  include  in  each  report 
under  subsection  (a)  a  detailed  discussion  of  the 
following: 

(1)  The  manpower  required  for  support  and 
overhead  functions  within  the  armed  forces 
and  the  Department  of  Defense. 

(2)  The  relationship  of  the  manpower  re- 
quired for  support  and  overhead  f imctions  to 
the  primary  combat  missions  and  support 
policies. 

(3)  The  manpower  required  to  be  stationed 
or  assigned  to  duty  in  foreign  countries  and 
aboard  vessels  located  outside  the  territorial 
limits  of  the  United  States,  its  territories,  and 
possessions. 

(d)  In  each  such  report,  the  Secretary  shall 
also— 

(1)  identify,  define,  and  group  by  mission 
and  by  region  the  types  of  military  bases,  in- 
stallations, and  facilities; 

(2)  provide  an  explanation  and  justification 
of  the  relationship  between  this  base  struc- 
ture and  the  proposed  military  force  struc- 
ture; and 

(3)  provide  a  comprehensive  identification 
of  base  operating  support  costs  and  an  evalua- 


tion of  possible  alternatives  to  reduce  those 
costs. 

(e)  The  Secretary  shall  also  include  in  each 
such  report,  with  respect  to  each  armed  force 
under  the  jurisdiction  of  the  Secretary  of  a 
military  department,  the  following: 

(1)  The  number  of  positions  that  require 
warrant  officers  or  commissioned  officers 
serving  on  active  duty  in  each  of  the  officer 
grades  during  the  current  fiscal  year  and  the 
estimated  number  of  such  positions  for  each 
of  the  next  five  fiscal  years. 

(2)  The  estimated  number  of  officers  that 
will  be  serving  on  active  duty  in  each  grade  on 
the  last  day  of  the  current  fiscal  year  and  the 
estimated  numbers  of  officers  that  will  be 
needed  on  active  duty  on  the  last  day  of  each 
of  the  next  five  fiscal  years. 

(3)  An  estimate  and  analysis  for  the  current 
fiscal  year  and  for  each  of  the  next  five  fiscal 
years  of  gains  to  and  losses  from  the  number 
of  members  on  active  duty  in  each  officer 
grade,  including  a  tabulation  of — 

(A)  retirements  displayed  by  year  of 
active  commissioned  service; 

(B)  discharges; 

(C)  other  separations; 

(D)  deaths; 

(E)  promotions;  and 

(F)  reserve  and  regular  officers  ordered  to 
active  duty. 

(4)  An  analysis  of  the  distribution  of  each 
of  the  following  categories  of  officers  serving 
on  active  duty  on  the  last  day  of  the  preced- 
ing fiscal  year  by  grade  in  which  serving  and 
years  of  active  commissioned  service: 

(A)  Regular  officers. 

(B)  Reserve  officers  on  the  active-duty 
list. 

(C)  Reserve  officers  described  in  clauses 
(B)  and  (C)  of  section  523(b)(1)  of  this  title. 

(D)  Officers  other  than  those  specified  in 
subparagraphs  (A),  (B),  and  (C)  serving  in  a 
temporary  grade. 

(5)  An  analysis  of  the  number  of  officers 
and  enlisted  members  serving  on  active  duty 
for  training  as  of  the  last  day  of  the  preced- 
ing fiscal  year  under  orders  specifying  an  ag- 
gregate period  in  excess  of  180  days  and  an 
estimate  for  the  current  fiscal  year  of  the 
number  that  will  be  ordered  to  such  duty, 
tabulated  by— 

(A)  recruit  and  specialized  training; 

(B)  flight  training; 

(C)  professional  training  in  military  and 
civilian  institutions;  and 

(D)  officer  acquisition  training. 

(f)  In  each  such  report,  the  Secretary  shall 
also  include  recommendations  for  the  average 
student  load  for  each  category  of  training  for 
each  component  of  the  armed  forces  for  the 
next  three  fiscal  years.  The  Secretary  shall  in- 
clude in  the  report  justification  for,  and  expla- 
nation of,  the  average  student  loads  recom- 
mended. 

(g)(1)  In  each  such  report,  the  Secretary  shall 
also  include  recommendations  for  the  end- 
strength  levels  for  medical  personnel  for  each 
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component  of  the  armed  forces  as  of  the  end  of 
the  next  fiscal  year. 

(2)  For  purposes  of  this  subsection,  the  term 
''medical  personnel"  includes— 

(A)  in  the  case  of  the  Army,  members  of  the 
Medical  Corps,  Dental  Corps,  Nurse  Corps, 
Medical  Service  Corps,  Veterinary  Corps,  and 
Army  Medical  Specialist  Corps; 

(B)  in  the  case  of  the  Navy,  members  of  the 
Medical  Corps,  Dental  Corps,  Nurse  Corps, 
and  Medical  Service  Corps; 

(C)  in  the  case  of  the  Air  Force,  members 
designated  as  medical  officers,  dental  officers. 
Air  Force  nurses,  medical  service  officers,  and 
biomedical  science  officers; 

(D)  enlisted  members  engaged  in  or  sup- 
porting medically  related  activities;  and 

(E)  such  other  personnel  as  the  Secretary 
considers  appropriate. 

(Added  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1483(a),  Nov.  5,  1990,  104  Stat.  1711,  and 
amended  Pub.  L.  102-190,  div.  A,  title  X, 
§  1061(a)(1),  Dec.  5,  1991, 105  Stat.  1472.) 

Prior  Provisions 

Provisions  similar  to  those  comprising  this  section 
were  contained  in  section  115(b)(1)(D),  (3).  (c)(2)  of 
this  title  which  was  repealed  by  Pub.  L.  101-510,  div. 
A,  title  XIV.  §  1483(a).  Nov.  5. 1990, 104  Stat.  1710. 

AMENDBfENTS 

1991— Subsec.  (d)(3).  Pub.  L.  102-190  inserted  "pro- 
vide" before  "a  comprehensive". 

Assessment  of  Structure  and  Mix  of  Active  and 
Reserve  Forces 

Section  402  of  Pub.  L.  102-190  required  Secretary  of 
Defense  to  submit  to  Congress  a  report  containing  an 
assessment  of  alternatives  relating  to  structure  and 
mix  of  active  and  reserve  forces  appropriate  for  carry- 
ing out  assigned  missions  in  mid-  to  late-1990s  and  an 
evaluation  and  recommendations  of  Secretary  and 
Chairman  of  Joint  Chiefs  of  Staff  as  to  mix  or  mixes 
of  reserve  and  active  forces  considered  acceptable  to 
carry  out  expected  future  missions,  and  further  pro- 
vided for  matters  to  be  included  in  report  and  evalua- 
tion, commencement  of  assessment,  submission  of  in- 
terim and  final  reports,  and  funding  for  assessment. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  129a  of  this 
title. 

§  115b.  Annual  report  on  National  Guard  and  reserve 
component  equipment 

(a)  The  Secretary  of  Defense  shall  submit  to 
the  Congress  each  year,  not  later  than  Febru- 
ary 15,  a  written  report  concerning  the  equip- 
ment of  the  National  Guard  and  the  reserve 
components  of  the  armed  forces  for  each  of  the 
three  succeeding  fiscal  years. 

(b)  Each  report  under  this  section  shall  in- 
clude the  following: 

(1)  Recommendations  as  to  the  type  and 
quantity  of  each  major  item  of  equipment 
which  should  be  in  the  inventory  of  the  Se- 
lected Reserve  of  the  Ready  Reserve  of  each 
reserve  component  of  the  armed  forces. 

(2)  A  statement  of  the  quantity  and  average 
age  of  each  type  of  major  item  of  equipment 
which  is  expected  to  be  physically  available  in 
the  inventory  of  the  Selected  Reserve  of  the 
Ready  Reserve  of  each  reserve  component  as 


of  the  beginning  of  each  fiscal  year  covered 
by  the  report. 

(3)  A  statement  of  the  quantity  and  cost  of 
each  tjODC  of  major  item  of  equipment  which 
is  expected  to  be  procured  for  the  Selective 
Reserve  of  the  Ready  Reserve  of  each  reserve 
component  from  commercial  sources  or  to  be 
transferred  to  each  such  Selected  Reserve 
from  the  active-duty  components  of  the 
armed  forces. 

(4)  A  statement  of  the  quantity  of  each 
type  of  major  item  of  equipment  which  is  ex- 
pected to  be  retired,  decommissioned,  trans- 
ferred, or  otherwise  removed  from  the  physi- 
cal inventory  of  the  Selected  Reserve  of  the 
Ready  Reserve  of  each  reserve  component 
and  the  plans  for  replacement  of  that  equip- 
ment. 

(5)  A  listing  of  each  major  item  of  equip- 
ment required  by  the  Selected  Reserve  of  the 
Ready  Reserve  of  each  reserve  component  in- 
dicating— 

(A)  the  full  war-time  requirement  of  that 
component  for  that  item,  shown  in  accord- 
ance with  deployment  schedules  and  re- 
quirements over  successive  30-day  periods 
following  mobilization; 

(B)  the  number  of  each  such  item  in  the 
inventory  of  the  component; 

(C)  a  separate  listing  of  each  such  item  in 
the  inventory  that  is  a  deployable  item  and 
is  not  the  most  desired  item; 

(D)  the  number  of  each  such  item  project- 
ed to  be  in  the  inventory  at  the  end  of  the 
third  succeeding  fiscal  year;  and 

(E)  the  number  of  nondeployable  items  in 
the  inventory  as  a  substitute  for  a  required 
major  item  of  equipment. 

(6)  A  narrative  explanation  of  the  plan  of 
the  Secretary  concerned  to  provide  equip- 
ment needed  to  fill  the  war-time  requirement 
for  each  major  item  of  equipment  to  all  units 
of  the  Selected  Reserve,  including  an  expla- 
nation of  the  plan  to  equip  imits  of  the  Se- 
lected Reserve  that  are  short  of  major  items 
of  equipment  at  the  outset  of  war. 

(7)  For  each  item  of  major  equipment  re- 
ported under  paragraph  (3)  in  a  report  for 
one  of  the  three  previous  years  imder  this 
section  as  an  item  expected  to  be  procured  for 
the  Selected  Reserve  or  to  be  transferred  to 
the  Selected  Reserve,  the  quantity  of  such 
equipment  actually  procured  for  or  trans- 
ferred to  the  Selected  Reserve. 

(c)  Each  report  under  this  section  shall  be  ex- 
pressed in  the  same  format  and  with  the  same 
level  of  detail  as  the  information  presented  in 
the  annual  Five  Year  Defense  Program  Pro- 
curement Annex  prepared  by  the  Department 
of  Defense. 

(Added   Pub.   L.    101-510,    div.   A.   title   XIV. 
§  1483(a),  Nov.  5, 1990, 104  Stat.  1714.) 

Prior  Provisions 

Provisions  similar  to  those  comprising  this  section 
were  contained  in  section  115(a)(2),  (3)  of  this  title 
which  was  repealed  by  Pub.  L.  101-510,  div.  A,  title 
XIV.  §  1483(a).  Nov.  5,  1990,  104  Stat.  1710. 
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[§§  117,  118.  Repealed.  Pub.  L.  101-510,  div.  A,  title 
XIII,  §  1301(1),  (2),  Nov.  5, 1990, 104  Stat.  1068] 

Section  117.  added  Pub.  L.  97-295.  §  1(2)(A),  Oct.  12. 
1982.  96  Stat.  1287.  §  133a;  renumbered  §117  and 
amended  Pub.  L.  99-433.  title  I.  §§  101(a)(2).  110(d)(3). 
Oct.  1.  1986,  100  Stat.  994.  1002.  required  annual 
report  on  North  Atlantic  Treaty  Organization  readi- 
ness. 

Section  118.  added  Pub.  L.  97-295.  §  1(2)(A).  Oct.  12. 
1982.  96  Stat.  1288.  §  133b;  renumbered  §  118.  Pub.  L. 
99-433.  title  I.  §  101(a)(2).  Oct.  1.  1986.  100  Stat.  994. 
required  reports  to  Congress  on  sales  or  transfers  of 
defense  articles. 


fll9.  Special 
sight 


access  programs:  congressional  over- 


ISee  main  edition  for  text  of  (a)  and  (6)] 

(c)(1)  Whenever  a  change  in  the  classification 
of  a  special  access  program  of  the  Department 
of  Defense  is  planned  to  be  made  or  whenever 
classified  information  concerning  a  special 
access  program  of  the  Department  of  Defense 
is  to  be  declassified  and  made  public,  the  Secre- 
tary of  Defense  shall  submit  to  the  defense 
committees  a  report  containing  a  description  of 
the  proposed  change,  the  reasons  for  the  pro- 
posed change,  and  notice  of  any  public  an- 
nouncement planned  to  be  made  with  respect 
to  the  proposed  change. 

(2)  Except  as  provided  in  paragraph  (3),  any 
report  referred  to  in  paragraph  (1)  shall  be  sub- 
mitted not  less  than  14  days  before  the  date  on 
which  the  proposed  change  or  public  announce- 
ment is  to  occur. 

(3)  If  the  Secretary  determines  that  because 
of  exceptional  circumstances  the  requirement 
of  paragraph  (2)  cannot  be  met  with  respect  to 
a  proposed  change  or  public  announcement 
concerning  a  special  access  program  of  the  De- 
partment of  Defense,  the  Secretary  may  submit 
the  report  required  by  paragraph  (1)  regarding 
the  proposed  change  or  public  announcement 
at  any  time  before  the  proposed  change  or 
public  announcement  is  made  and  shall  include 
in  the  report  an  explanation  of  the  exceptional 
circumstances. 

iSee  main  edition  for  text  of  id)  and  (c)] 

(f )  A  special  access  program  may  not  be  initi- 
ated until— 

(1)  the  defense  committees  are  notified  of 
the  program;  and 

(2)  a  period  of  30  days  elapses  after  such  no- 
tification is  received. 

(g)  In  this  section,  the  term  "defense  commit- 
tees" means— 

(1)  the  Committees  on  Armed  Services  and 
Appropriations  of  the  Senate  and  House  of 
Representatives;  and 

(2)  the  Defense  Subcommittees  of  the  Com- 
mittees on  Appropriations  of  the  Senate  and 
House  of  Representatives. 

(As  amended  Pub.  L.  101>510,  div.  A,  title  XIV, 
§§  1461,  1482(a),  Nov.  5,  1990,  104  Stat.  1698, 
1709.) 

Amendments 

1990— Subsec.  (c).  Pub.  L.  101-510.  §  1461(a).  amend- 
ed subsec.  (c)  generally.  Prior  to  amendment,  subsec. 


(c)  read  as  follows:  "Whenever  a  change  is  made  in  the 
status  of  a  program  of  the  Department  of  Defense  as  a 
special  access  program,  the  Secretary  of  Defense  shall 
submit  to  the  defense  committees  a  report  describing 
the  change.  Any  such  report  shall  be  submitted  not 
later  than  30  days  after  the  date  on  which  the  change 
takes  effect." 

Subsec.  (f).  Pub.  L.  101-510.  §  1482(a)(2),  added 
subsec.  (f ).  Former  subsec.  (f )  redesignated  (g). 

Pub.  L.  101-510.  §  1461(b).  inserted  "and  Appropria- 
tions" after  "Armed  Services"  in  par.  (1). 

Subsec.  (g).  Pub.  L.  101-510.  §  1482(a)(1).  redesignat- 
ed subsec.  (f )  as  (g). 

Effective  Date  of  1990  Amendment 

Section  1482(d)  of  Pub.  L.  101-510  provided  that: 
"The  amendments  made  by  this  section  [enacting  sec- 
tion 2214  of  this  title  and  amending  this  section  and 
section  1584  of  this  title]  shall  take  effect  on  October 
1. 1991." 

CHAPTER  3— GENERAL  POWERS  AND 
FUNCTIONS 


Sec. 
123a. 

124. 


Suspension  of  end-strength  limitations  in 

time  of  war  or  national  emergency. 
Detection  and  monitoring  of  aerial  and  mari- 
time transit  of  illegal  drugs:  Department  of 
Defense  to  be  lead  agency. 
129a.        General  personnel  policy. 
129b.        Experts  and  consultants:  authority  to  pro- 
cure services  of. 

Amendments 

1990— Pub.  L.  101-510.  div.  A.  title  XIV. 
§§  1481(b)(2).  1483(c)(2).  Nov.  5.  1990.  104  Stat.  1705. 
1715.  added  items  123a.  129a.  and  129b. 

1989— Pub.  L.  101-189.  div.  A.  title  XII.  §  1202(a)(2), 
Nov.  29. 1989. 103  Stat.  1563.  added  item  124. 

§  123a.  Suspension  of  end-strength  limitations  in  time 
of  war  or  national  emergency 

If  at  the  end  of  any  fiscal  year  there  is  in 
effect  a  war  or  national  emergency,  the  Presi- 
dent may  defer  the  effectiveness  of  any  end- 
strength  limitation  with  respect  to  that  fiscal 
year  prescribed  by  law  for  any  military  or  civil- 
ian component  of  the  armed  forces  or  of  the 
Department  of  Defense.  Any  such  deferral  may 
not  extend  beyond  November  30  of  the  follow- 
ing fiscal  year. 

(Added   Pub.   L.    101-510,   div.   A,   title   XIV, 
§  1483(b)(1),  Nov.  5,  1990, 104  Stat.  1715.) 

Prior  Provisions 

Provisions  similar  to  those  comprising  this  section 
were  contained  in  section  115(b)(4)  of  this  title  which 
was  repealed  by  Pub.  L.  101-510.  div.  A.  title  XIV. 
$  1483(a).  Nov.  5. 1990. 104  Stat.  1710. 

§  124.  Detection  and  monitoring  of  aerial  and  mari- 
time transit  of  illegal  drugs:  Department  of  De- 
fense to  be  lead  agency 

(a)  Lead  Agency.— (1)  The  Department  of  De- 
fense shall  serve  as  the  single  lead  agency  of 
the  Federal  Government  for  the  detection  and 
monitoring  of  aerial  and  maritime  transit  of  il- 
legal drugs  into  the  United  States. 

(2)  The  responsibility  conferred  by  paragraph 
(1)  shall  be  carried  out  in  support  of  the 
counter-drug  activities  of  Federal,  State,  local, 
and  foreign  law  enforcement  agencies. 
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(b)  Performance  of  Detection  and  Monitor- 
ing Function.— (1)  To  carry  out  subsection  (a), 
Department  of  Defense  personnel  may  operate 
equipment  of  the  Department  to  intercept  a 
vessel  or  an  aircraft  detected  outside  the  land 
area  of  the  United  States  for  the  purposes  of — 

(A)  identifying  and  communicating  with 
that  vessel  or  aircraft;  and 

(B)  directing  that  vessel  or  aircraft  to  go  to 
a  location  designated  by  appropriate  civilian 
officials. 

(2)  In  cases  in  which  a  vessel  or  an  aircraft  is 
detected  outside  the  land  area  of  the  United 
States,  Department  of  Defense  personnel  may 
begin  or  continue  pursuit  of  that  vessel  or  air- 
craft over  the  land  area  of  the  United  States. 

(c)  United  States  Defined.— In  this  section, 
the  term  "United  States"  means  the  land  area 
of  the  several  States  and  any  territory,  com- 
monwealth, or  possession  of  the  United  States. 

(Added  Pub.  L.  101-189,  div.  A,  title  XII, 
§  1202(a)(1),  Nov.  29,  1989,  103  Stat.  1563,  and 
amended  Pub.  L.  102-190,  div.  A,  title  X, 
§  1088(b),  Dec.  5,  1991,  105  Stat.  1485.) 

Prior  Provisions 

A  prior  section  124,  added  Pub.  L.  87-651.  title  II, 
§  201(a).  Sept.  7.  1962.  76  Stat.  514.  and  amended  Pub. 
L.  98-525.  title  XIII.  §  1301(a).  Oct.  19,  1984.  98  Stat. 
2611;  Pub.  L.  99-145.  title  XIII,  1 1303(a)(1).  Nov.  8. 
1985.  99  Stat.  738.  which  related  to  establishment, 
composition,  and  functions  of  combatant  commands. 
See  section  161  et  seq.  of  this  title,  was  repealed  by 
Pub.  L.  99-433.  title  II.  §211(0(1).  Oct.  1.  1986.  100 
Stat.  1017. 

Similar  provisions  were  contained  in  Pub.  L.  100-456, 
div.  A.  title  XI.  §  1102,  Sept.  29.  1988.  102  Stat.  2042, 
which  was  set  out  as  a  note  under  section  113  of  this 
title  and  which  was  repealed  by  Pub.  L.  101-189.  div. 
A.  title  XII,  §  1202(b),  Nov.  29, 1989,  103  Stat.  1563. 

AMENDBiENTS 

1991— Subsec.  (a).  Pub.  L.  102-190  designated  exist- 
ing provisions  as  par.  (1)  and  added  par.  (2). 

Integration  of  Cobimunications  Network 

Section  1204(a)  of  Pub.  L.  101-189  provided  that: 
"(1)  The  Secretary  of  Defense  shall  integrate  into  an 
effective  communications  network  the  command,  con- 
trol, communications,  and  technical  intelligence  assets 
of  the  United  States  that  are  dedicated  (in  whole  or  in 
part)  to  the  interdiction  of  illegal  drugs  into  the 
United  States. 

"(2)  The  Secretary  shall  carry  out  this  subsection  in 
consultation  with  the  Director  of  National  Drug  Con- 
trol Policy." 

Research  and  Developbient 

Section  1205  of  Pub.  L.  101-189  provided  that:  "The 
Secretary  of  Defense  shaU  ensure  that  adequate  re- 
search and  development  activities  of  the  Department 
of  Defense,  including  research  and  development  activi- 
ties of  the  Defense  Advanced  Research  Projects 
Agency,  are  devoted  to  technologies  designed  to  im- 
prove— 

"(1)  the  ability  of  the  Department  to  carry  out  the 
detection  and  monitoring  function  of  the  Depart- 
ment under  section  124  of  title  10,  United  States 
Code,  as  added  by  section  1202;  and 

"(2)  the  ability  to  detect  illicit  drugs  and  other 
dangerous  and  illegal  substances  that  are  concealed 
in  containers." 

Training  Exercises  in  Drug-Interdiction  Areas 

Section  1206  of  Pub.  L.  101-189  provided  that: 


"(a)  Exercises  Required.— The  Secretary  of  Defense 
shall  direct  that  the  armed  forces,  to  the  maximum 
extent  practicable,  shall  conduct  military  training  ex- 
ercises (including  training  exercises  conducted  by  the 
reserve  components)  in  drug-interdiction  areas. 

"(b)  Report.— (1)  Not  later  than  February  1  of  1991 
and  1992.  the  Secretary  shall  submit  to  Congress  a 
report  on  the  implementation  of  subsection  (a)  during 
the  preceding  fiscal  year. 
"(2)  The  report  shall  include— 

"(A)  a  description  of  the  exercises  conducted  in 
drug-interdiction  areas  and  the  effectiveness  of 
those  exercises  in  the  national  counter-drug  effort; 
and 

"(B)  a  description  of  those  additional  actions  that 
could  be  taken  (and  an  assessment  of  the  results  of 
those  actions)  if  additional  funds  were  made  avail- 
able to  the  Department  of  Defense  for  additional 
military  training  exercises  in  drug-interdiction  areas 
for  the  purpose  of  enhancing  interdiction  and  deter- 
rence of  drug  smuggling. 

"(c)  Drug-Interdiction  Areas  Defined.— For  pur- 
poses of  this  section,  the  term  'drug-interdiction  areas' 
includes  land  and  sea  areas  in  which,  as  determined  by 
the  Secretary,  the  smuggling  of  drugs  into  the  United 
States  occurs  or  is  believed  by  the  Secretary  to  have 
occurred." 

§  125.  Functions,  powers,  and  duties:  transfer,  reas- 
signment, consolidation,  or  abolition 

[See  main  edition  for  text  of  (a)  and  (6)] 

(c)  Notwithstanding  subsection  (a),  the  Secre- 
tary of  Defense  may  assign  or  reassign  the  de- 
velopment and  operational  use  of  new  weapons 
or  weapons  systems  to  one  or  more  of  the  mili- 
tary departments  or  one  or  more  of  the  armed 
forces. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XIII, 
§  1301(3),  Nov.  5,  1990,  104  Stat.  1668.) 

AMENDBfENTS 

1990— Subsec.  (c).  Pub.  L.  101-510  struck  out  at  end 
"However,  notwithstanding  any  other  provision  of  this 
title  or  any  other  law.  the  Secretary  of  Defense  shall 
not  direct  or  approve  a  plan  to  initiate  or  effect  a  sub- 
stantial reduction  or  elimination  of  a  major  weapons 
system  until  the  Secretary  of  Defense  has  reported  all 
the  pertinent  details  of  the  proposed  action  to  the 
Congress  of  the  United  States  while  the  Congress  is  in 
session." 

§  128.  Physical  protection  of  special  nuclear  material: 
limitation  on  dissemination  of  unclassified  infor- 
mation 

ISee  main  edition  for  text  of  (a)  to  (c)] 

(d)  The  Secretary  shall  prepare  on  an  annual 
basis  a  report  to  be  made  available  upon  the  re- 
quest of  any  interested  person,  detailing  the 
Secretary's  application  during  that  period  of 
each  regulation  or  order  prescribed  or  issued 
under  this  section.  In  particular,  such  report 
shall— 

[See  main  edition  for  text  ofiDto  (5)] 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XIII, 
§  1311(1),  Nov.  5,  1990,  104  Stat.  1669.) 

Amendments 

1990— Subsec.  (d).  Pub.  L.  101-510  substituted  "on  an 
annual  basis"  for  "on  a  quarterly  basis". 
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§129.  Prohibition  of  certain  civilian  personnel  man- 
agement constraints 

(a)  The  civilian  personnel  of  the  Department 
of  Defense  shall  be  managed  each  fiscal  year 
solely  on  the  basis  of  and  consistent  with  (1) 
the  workload  required  to  carry  out  the  func- 
tions and  activities  of  the  department  and  (2) 
the  funds  made  available  to  the  department  for 
such  fiscal  year.  The  management  of  such  per- 
sonnel in  any  fiscal  year  shall  not  be  subject  to 
any  man-year  constraint  or  limitation. 

iSee  main  edition  for  text  of(b)  and  (c)] 

(As  amended  Pub.  L.  102-190,  div.  A,  title  III, 
§  312(b),  Dec.  5, 1991, 105  Stat.  1335.) 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-190  substituted  "de- 
partment and  (2)"  for  ''department,  (2)"  and  struck 
out  ",  and  (3)  the  authorized  end  strength  for  the  ci- 
vilian personnel  of  the  department  for  such  fiscal 
year"  at  end  of  first  sentence. 

§  129a.  General  personnel  policy 

The  Secretary  of  Defense  shall  use  the  least 
costly  form  of  personnel  consistent  with  mili- 
tary requirements  and  other  needs  of  the  De- 
partment. In  developing  the  annual  personnel 
authorization  requests  to  Congress  and  in  car- 
rying out  personnel  policies,  the  Secretary 
shall— 

(1)  consider  particularly  the  advantages  of 
converting  from  one  form  of  personnel  (mili- 
tary, civilian,  or  private  contract)  to  another 
for  the  performance  of  a  specified  job;  and 

(2)  include  in  each  manpower  requh-ements 
report  submitted  imder  section  115a  of  this 
title  a  complete  justification  for  converting 
from  one  form  of  personnel  to  another. 

(Added   Pub.   L.    101-510,   div.   A,   title   XIV. 
§  1483(b)(2),  Nov.  5, 1990, 104  Stat.  1715.) 

Prior  Provisions 

Provisions  similar  to  those  comprising  this  section 
were  contained  in  section  115(b)(5)  of  tills  title  which 
was  repealed  by  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1483(a),  Nov.  5, 1990, 104  Stat.  1710. 

§  129b.  Experts  and  consultants:  authority  to  procure 
services  of 

(a)  Authority.— Subject  to  subsection  (b), 
the  Secretary  of  Defense  and  the  Secretaries  of 
the  military  departments  may— 

(1)  procure  the  services  of  experts  or  con- 
sultants (or  of  organizations  of  experts  or 
consultants)  in  accordance  with  section  3109 
of  title  5;  and 

(2)  pay  in  connection  with  such  services 
travel  expenses  of  individuals,  including 
transportation  and  per  diem  in  lieu  of  subsist- 
ence while  such  individuals  are  traveling  from 
their  homes  or  places  of  business  to  official 
duty  stations  and  return  as  may  be  author- 
ized by  law. 

(b)  Conditions.— The  services  of  experts  or 
consultants  (or  organizations  thereof)  may  be 
procured  under  subsection  (a)  only  if  the  Secre- 
tary of  Defense  or  the  Secretary  of  the  military 
department  concerned,  as  the  case  may  be,  de- 
termines that— 


(1)  the  procurement  of  such  services  is  ad- 
vantageous to  the  United  States;  and 

(2)  such  services  cannot  adequately  be  pro- 
vided by  the  Department  of  Defense. 

(c)  Regulations.— Procurement  of  the  serv- 
ices of  experts  and  consultants  (or  organiza- 
tions thereof)  under  subsection  (a)  shall  be  car- 
ried out  imder  regulations  prescribed  by  the 
Secretary  of  Defense. 

(Added  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1481(b)(1),  Nov.  5,  1990,  104  Stat.  1704,  and 
amended  Pub.  L.  102-190,  div.  A,  title  X, 
§  1061(a)(2),  Dec.  5,  1991, 105  Stat.  1472.) 

Prior  Provisions 

SlmUar  provisions  were  contained  in  Pub.  L.  101-165, 
title  IX,  S  9002,  Nov.  21,  1989,  103  Stat.  1129,  which 
was  set  out  as  a  note  under  section  2241  of  this  title 
and  which  was  repealed  by  Pub.  L.  101-510,  div.  A, 
title  XIV.  §  1481(b)(3),  Nov.  5. 1990. 104  Stat.  1705. 

AlfENOMENTS 

1991— Pub.  L.  102-190  Inserted  "of"  after  "services" 
In  section  catchllne. 

§130.  Authority  to  withhold  from  public  disclosure 
certain  technical  data 

iSee  main  edition  for  text  ofia)l 

(b)  Regulations  under  this  section  shall  be 
published  in  the  Federal  Register  for  a  period 
of  no  less  than  30  days  for  public  comment 
before  promulgation.  Such  regulations  shall  ad- 
dress, where  appropriate,  releases  of  technical 
data  to  allies  of  the  United  States  and  to  quali- 
fied United  States  contractors,  including  United 
States  contractors  that  are  small  business  con- 
cerns, for  use  in  performing  United  States  Gov- 
ernment contracts. 

(c)  In  this  section,  the  term  "technical  data 
with  military  or  space  application"  means  any 
blueprints,  drawings,  plans,  instructions,  com- 
puter software  and  documentation,  or  other 
technical  information  that  can  be  used,  or  be 
adapted  for  use,  to  design,  engineer,  produce, 
manufacture,  operate,  repair,  overhaul,  or  re- 
produce any  military  or  space  equipment  or 
technology  concerning  such  equipment. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1484(b)(1),  Nov.  5, 1990, 104  Stat.  1715.) 

AlfENDBIENTS 

1990— Subsecs.  (b).  (c).  Pub.  L.  101-510  substituted 
"Regulations  under  this  section"  for  "(1)  Within  90 
days  after  September  24,  1983,  the  Secretary  of  De- 
fense shall  propose  regulations  to  implement  this  sec- 
tion. Such  regiUatlons"  in  subsec.  (b)  and  redesignated 
former  subsec.  (b)(2)  as  subsec.  (c). 

CHAPTER  4— OFFICE  OF  THE  SECRETARY  OF 
DEFENSE 

Sec. 

134a.        Deputy   Under   Secretary   of   Defense   for 
Policy. 

Amendments 

1991— Pub.  L.  102-190.  div.  A.  title  IX.  §  901(a)(2), 
Dec.  5, 1991, 105  Stat.  1450.  added  item  134a. 
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§  132.  Deputy  Secretary  of  Defense 

Order  of  Succession 

For  order  of  succession  in  event  of  death,  disability, 
or  resignation  of  Secretary,  see  Ex.  Ord.  No.  12787, 
Dec.  31,  1991,  57  F.R.  517,  set  out  as  a  note  under  sec- 
tion 3347  of  Title  5,  Government  Organization  and 
Employees. 

§  134.  Under  Secretary  of  Defense  for  Policy 

Order  of  Succession 

For  order  of  succession  in  event  of  death,  disability, 
or  resignation  of  Secretary,  see  Ex.  Ord.  No.  12787, 
Dec.  31,  1991,  57  F.R.  517,  set  out  as  a  note  imder  sec- 
tion 3347  of  Title  5,  Government  Organization  and 
Employees. 

§  134a.  Deputy  Under  Secretary  of  Defense  for  Policy 

(a)  There  is  a  Deputy  Under  Secretary  of  De- 
fense far  Policy,  appointed  from  civilian  life  by 
the  President,  by  and  with  the  advice  and  con- 
sent of  the  Senate. 

(b)  The  Deputy  Under  Secretary  of  Defense 
for  Policy  shall  assist  the  Under  Secretary  of 
Defense  for  Policy  in  the  performance  of  his 
duties.  The  Deputy  Under  Secretary  of  Defense 
for  Policy  shall  act  for,  and  exercise  the  powers 
of,  the  Under  Secretary  when  the  Under  Secre- 
tary is  absent  or  disabled. 

(Added    Pub.    L.    102-190,    div.    A,    title    IX, 
§  901(a)(1),  Dec.  5, 1991,  105  Stat.  1450.) 

Prior  Provisions 

A  prior  section  134a  was  renumbered  section  133  of 
this  title. 

§  135.  Director  of  Defense  Research  and  Engineering 

Order  of  Succession 

For  order  of  succession  in  event  of  death,  disability, 
or  resignation  of  Secretary,  see  Ex.  Ord.  No.  12787, 
Dec.  31,  1991,  57  P.R.  517,  set  out  as  a  note  under  sec- 
tion 3347  of  Title  5,  Government  Organization  and 
Employees. 

§  136.  Assistant  Secretaries  of  Defense 
Order  of  Succession 

For  order  of  succession  in  event  of  death,  disability, 
or  resignation  of  Secretary,  see  Ex.  Ord.  No.  12787, 
Dec.  31,  1991,  57  F.R.  517,  set  out  as  a  note  under  sec- 
tion 3347  of  Title  5,  Government  Organization  and 
Employees. 

§  138.  Director  of  Operational  Test  and  Evaluation 

(a)  iSee  main  edition  for  text  of  (1)1 
(2)  In  this  section: 

(A)  The  term  "operational  test  and  evalua- 
tion" means— 

iSee  main  edition  for  text  ofii)  and  (ii)] 

(B)  The  term  "major  defense  acquisition 
program"  means  a  Department  of  Defense  ac- 
quisition program  that  is  a  major  defense  ac- 
quisition progra.»i  for  purposes  of  section 
2430  of  this  title  or  that  is  designated  as  such 
a  program  by  the  Director  for  purposes  of 
this  section. 

(b)  The  Director  is  the  principal  adviser  to 
the  Secretary  of  Defense  and  the  Under  Secre- 
tary of  Defense  for  Acquisition  on  operational 


test  and  evaluation  in  the  Department  of  De- 
fense and  the  principal  operational  test  and 
evaluation  official  within  the  senior  manage- 
ment of  the  Department  of  Defense.  The  Direc- 
tor shall— 

iSee  main  edition  for  text  ofiDto  (5)1 

(4)  coordinate  operational  testing  conducted 
jointly  by  more  than  one  military  department 
or  defense  agency;  and 

(5)  review  and  make  recommendations  to 
the  Secretary  of  Defense  on  all  budgetary 
and  financial  matters  relating  to  operational 
test  and  evaluation,  including  operational  test 
facilities  and  equipment,  in  the  Department 
of  Defense. 

(c)  The  Director  reports  directly,  without  in- 
tervening review  or  approval,  to  the  Secretary 
of  Defense  personally.  The  Director  shall  con- 
sult closely  with,  but  the  Director  and  the  Di- 
rector's staff  are  independent  of,  the  Director 
of  Defense  Research  and  Engineering  and  all 
other  officers  and  entities  of  the  Department  of 
Defense  responsible  for  research  and  develop- 
ment. 

(d)  The  Director  may  not  be  assigned  any  re- 
sponsibility for  developmental  test  and  evalua- 
tion, other  than  the  provision  of  advice  to  offi- 
cials responsible  for  such  testing. 

ISee  main  edition  for  text  o/(e)3 

(f)  The  Director  shall  prepare  an  annual 
report  summarizing  the  operational  test  and 
evaluation  activities  of  the  Department  of  De- 
fense during  the  preceding  fiscal  year.  Each 
such  report  shall  be  submitted  concurrently  to 
the  Secretary  of  Defense,  the  Under  Secretary 
of  Defense  for  Acquisition,  and  the  Congress 
not  later  than  10  days  after  the  transmission  of 
the  budget  for  the  next  fiscal  year  under  sec- 
tion 1105  of  title  31.  The  report  shall  include 
such  comments  and  recommendations  as  the 
Director  considers  appropriate,  including  com- 
ments and  recommendations  on  resources  and 
facilities  available  for  operational  test  and  eval- 
uation and  levels  of  f imding  made  available  for 
operational  test  and  evaluation  activities.  The 
Secretary  may  comment  on  any  report  of  the 
Director  to  Congress  under  this  subsection. 

(g)  The  Director  shall  comply  with  requests 
from  Congress  (or  any  committee  of  either 
House  of  Congress)  for  information  relating  to 
operational  test  and  evaluation  in  the  Depart- 
ment of  Defense. 

ISee  main  edition  for  text  of(h)  and(i)l 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VIII, 
1802(b),  title  XVI,  §  1622(e)(1),  Nov.  29,  1989, 
103  Stat.  1486,  1605;  Pub.  L.  101-510.  div.  A, 
title  XIV,  §  1484(k)(l),  Nov.  5,  1990,  104  Stat. 
1719.) 

Amendments 

1990— Subsec.  (a)(2)(A).  Pub.  L.  101-510. 
§  1484(k)(l)(A),  substituted  "(A)  The  term  'operational 
test  and  evaluation"  for  "(A)  'Operational  test  and 
evaluation". 

Subsec.  (a)(2)(B).  Pub.  L.  101-510,  §  1484(k)(l)(B), 
substituted  "(B)  The  term  'major  defense  acquisition 
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program"  for  "(B)  'Major  defense  acquisition  pro- 
gram". 

1989-Subsec.  (a)(2)(A).  Pub.  L.  101-189. 
§  1622(e)(1)(A).  which  directed  amendment  of  subpar. 
(A)  by  substituting  "(A)  The  term  'operational* "  for 
"(A)  'Operational' ".  could  not  be  executed  because  a 
closing  quotation  mark  did  not  follow  "Operational". 

Subsec.  (a)(2)(B).  Pub.  L.  101-189.  §  1622(e)(1)(B). 
which  directed  amendment  of  subpar.  (B)  by  substitut- 
ing "(B)  The  term  'major* "  for  "(B)  'Major*  **.  could 
not  be  executed  because  a  closing  quotation  mark  did 
not  follow  "Major". 

Subsec.  (b)(4).  Pub.  L.  101-189,  $  802(b)(1)(A),  insert- 
ed "and**  after  "defense  agency;**. 

Subsec.  (b)(5).  (6).  Pub.  L.  101-189.  §  802(b)(1)(B). 
(C).  redesignated  par.  (6)  as  (5)  and  struck  out  former 
par.  (5)  which  read  as  follows:  "analyze  the  results  of 
the  operational  test  and  evaluation  conducted  for  each 
major  defense  acquisition  program  and.  at  the  conclu- 
sion of  such  operational  test  and  evaluation,  report  to 
the  Secretary  of  Defense,  to  the  Under  Secretary  of 
Defense  for  Acquisition,  and  to  the  Committees  on 
Armed  Services  and  on  Appropriations  of  the  Senate 
and  House  of  Representatives  as  provided  in  subsec- 
tion (c)  on— 

"(A)  whether  the  test  and  evaluation  performed 

was  adequate;  and 

"(B)  whether  the  test  and  evaluation  results  con- 
firm that  the  items  or  components  actually  tested 

are  effective  and  suitable  for  combat;  and*'. 

Subsec.  (c).  Pub.  L.  101-189.  $  802(b)(2).  (3).  redesig- 
nated subsec.  (d)(1)  as  (c)  and  struck  out  former 
subsec.  (c)  which  read  as  follows:  "Each  report  of  the 
Director  required  under  subsection  (b)(5)  shall  be  sub- 
mitted to  the  committees  specified  in  that  subsection 
in  precisely  the  same  form  and  with  precisely  the 
same  content  as  the  report  originally  was  submitted  to 
the  Secretary  of  Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  and  shall  be  accompanied  by 
such  comments  as  the  Secretary  may  wish  to  make  on 
the  report.** 

Subsec.  (d).  Pub.  L.  101-189.  S  802(b)(4).  redesignated 
former  par.  (2)  of  subsec.  (d)  as  entire  subsec.  Former 
par.  (1)  of  subsec.  (d)  redesignated  subsec.  (c). 

Subsec.  (f ).  Pub.  L.  101-189.  §  802(b)(5)-(7).  redesig- 
nated subsec.  (g)(1)  as  (f).  substituted  "this  subsec- 
tion" for  "this  paragraph*',  and  struck  out  former 
subsec.  (f )  which  read  as  follows: 

"(1)  Operational  testing  of  a  major  defense  acquisi- 
tion program  may  not  be  conducted  until  the  Director 
has  approved  in  writing  the  adequacy  of  the  plans  (in- 
cluding the  adequacy  of  projected  levels  of  funding) 
for  operational  test  and  evaluation  to  be  conducted  in 
connection  with  that  program. 

"(2)  A  final  decision  within  the  Department  of  De- 
fense to  proceed  with  a  major  defense  acquisition  pro- 
gram beyond  low-rate  initial  production  may  not  be 
made  until  the  Director  has  submitted  to  the  Secre- 
tary of  Defense  the  report  with  respect  to  that  pro- 
gram required  by  subsection  (b)(5)  and  the  Commit- 
tees on  Armed  Services  and  on  Appropriations  of  the 
Senate  and  House  of  Representatives  have  received 
that  report." 

Subsec.  (g).  Pub.  L.  101-189.  S  802(b)(6).  (8).  redesig- 
nated former  par.  (2)  of  subsec.  (g)  as  entire  subsec. 
(g).  and  redesignated  former  par.  (1)  of  subsec.  (g)  as 
subsec.  (f ). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2399  of  this 
title. 

§  139.  General  Counsel 

Order  of  Succession 

For  order  of  succession  in  event  of  death,  disability, 
or  resignation  of  Secretary,  see  Ex.  Ord.  No.  12787, 
Dec.  31.  1991.  57  F.R.  517.  set  out  as  a  note  under  sec- 
tion 3347  of  Title  5.  Government  Organization  and 
Employees. 


CHAPTER  5-JOINT  CHIEFS  OF  STAFF 
§  155.  Joint  Staff 

iSee  main  edition  for  text  ofia)  to  (/)] 

(g)  Composition  of  Joint  Staff.— (1)  The 
Joint  Staff  is  composed  of  all  members  of  the 
armed  forces  and  civilian  employees  assigned  or 
detailed  to  permanent  duty  in  the  executive 
part  of  the  Department  of  Defense  to  perform 
the  f imctions  and  duties  prescribed  under  sub- 
sections (a)  and  (c). 

(2)  The  Joint  Staff  does  not  include  members 
of  the  armed  forces  or  civilian  employees  as- 
signed or  detailed  to  permanent  duty  in  a  mili- 
tary department. 

(As  amended  Pub.  L.  101-510.  dlv.  A,  title  IX, 
§  902,  Nov.  5,  1990, 104  Stat.  1620.) 

Amendments 

1990— Subsecs.  (g).  (h).  Pub.  L.  101-510  redesignated 
subsec.  (h)  as  (g)  and  struck  out  former  subsec.  (g) 
which  read  as  foUows:  ''Limitation  on  Size  of  Joint 
Staff.— (1)  Effective  on  October  1.  1988.  the  total 
number  of  members  of  the  armed  forces  and  civilian 
personnel  assigned  or  detailed  to  permanent  duty  on 
the  Joint  Staff  may  not  exceed  1.627. 

''(2)  Paragraph  (1)  does  not  apply— 
"(A)  in  time  of  war;  or 
''(B)  during  a  national  emergency  declared  by  the 

President  or  Congress.'' 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  525.  664  of  this 
title. 


CHAPTER  6— COMBATANT  COMMANDS 


Sec. 
166a. 


Combatant  commands:  funding  through  the 
Chairman  of  Joint  Chiefs  of  Staff. 

Amendments 

1991-Pub.  L.  102-190,  div.  A.  title  IX.  §  902(b).  Dec. 
5. 1991. 105  Stat.  1451.  added  item  166a. 

§  166.  Combatant  commands:  budget  proposals 

iSee  main  edition  for  text  ofia)  and  (6)] 

(c)  SOP  Training  With  Foreign  Forces.— A 
funding  proposal  for  force  training  under  sub- 
section (b)(2)  may  include  amounts  for  training 
expense  payments  authorized  in  section  2011  of 
this  title. 

(As  amended  Pub.  L.  102-190.  div.  A,  title  X, 
!  1052(b).  Dec.  5, 1991. 105  Stat.  1471.) 

Amendments 
1991— Subsec.  (c).  Pub.  L.  102-190  added  subsec.  (c). 

§  166a.  Combatant  commands:  funding  through  the 
Chaurman  of  Joint  Chiefs  of  Staff 

(a)  CINC  Initiative  Fund.— From  funds  made 
available  in  any  fiscal  year  for  the  budget  ac- 
count in  the  Department  of  Defense  known  as 
the  "CINC  Initiative  Fund",  the  Chairman  of 
the  Joint  Chiefs  of  Staff  may  provide  funds, 
upon  request,  to  the  commanders  of  the  com- 
batant commands.  The  Chairman  may  provide 
such  f imds  for  any  of  the  activities  named  in 
subsection  (b). 
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(b)  Authorized  AcriviTiES.—Activities  for 
which  funds  may  be  provided  under  subsection 
(a)  are  the  following: 

(1)  Force  training. 

(2)  Contingencies. 

(3)  Selected  operations. 

(4)  Command  and  control. 

(5)  Joint  exercises  (including  activities  of 
participating  foreign  countries). 

(6)  Humanitarian  and  civil  assistance. 

(7)  Military  education  and  training  to  mili- 
tary and  related  civilian  personnel  of  foreign 
countries. 

(8)  Persoimel  expenses  of  defense  personnel 
for  bilateral  or  regional  cooperation  pro- 
grams. 

(c)  PRioRiTY.~The  Chairman  of  the  Joint 
Chiefs  of  Staff,  in  considering  requests  for 
funds  in  the  CINC  Initiative  Fxmd,  should  give 
priority  consideration  to  requests  for  funds  to 
be  used  for  activities  that  would  enhance  the 
war  fighting  capability,  readiness,  and  sustain- 
ability  of  the  forces  assigned  to  the  commander 
requesting  the  funds. 

(d)  Relationship  to  Other  Funding.— Any 
amount  provided  by  the  Chairman  of  the  Joint 
Chiefs  of  Staff  during  any  fiscal  year  out  of  the 
CINC  Initiative  Fund  for  an  activity  referred  to 
in  subsection  (b)  shall  be  in  addition  to 
amounts  otherwise  available  for  that  activity 
for  that  fiscal  year. 

(e)  Limitations.— (1)  Of  funds  made  available 
under  this  section  for  any  fiscal  year— 

(A)  not  more  than  $7,000,000  may  be  used 
to  purchase  items  with  a  unit  cost  in  excess  of 
$15,000; 

(B)  not  more  than  $1,000,000  may  be  used 
to  pay  for  any  expenses  of  foreign  countries 
participating  in  joint  exercises  as  authorized 
by  subsection  (b)(5);  and 

(C)  not  more  than  $500,000  may  be  used  to 
provide  military  education  and  training  to 
military  and  related  civilian  personnel  of  for- 
eign countries  as  authorized  by  subsection 
(b)(7). 

(2)  Funds  may  not  be  provided  under  this  sec- 
tion for  any  activity  that  has  been  denied  au- 
thorization by  Congress. 

(f)  Inclusion  of  NORAD.— For  purposes  of 
this  section,  the  Commander,  United  States 
Element,  North  American  Aerospace  Defense 
Command  shall  be  considered  to  be  a  com- 
mander of  a  combatant  command. 

(Added    Pub.    L.    102-190,    div.    A,    title    IX, 
§  902(a),  Dec.  5,  1991, 105  Stat.  1450.) 

§  167.  Unified  combatant  command  for  special  oper- 
ations forces 

iSee  main  edition  for  text  ofia)  to  (/)] 

(g)  Intelligence  and  Special  Activities.— 
This  section  does  not  constitute  authority  to 
conduct  any  activity  which,  if  carried  out  as  an 
intelligence  activity  by  the  Department  of  De- 
fense, would  require  a  notice  to  the  Select  Com- 
mittee on  Intelligence  of  the  Senate  and  the 
Permanent  Select  Committee  on  Intelligence  of 
the  House  of  Representatives  imder  title  V  of 
the  National  Security  Act  of  1947  (50  U.S.C.  413 
et  seq.). 


ISee  main  edition  for  text  ofih)  to  0)3 

(As     amended     Pub.     L.     102-88,     title     VI, 
§  602(c)(3),  Aug.  14,  1991,  105  Stat.  444.) 

References  in  Text 

The  National  Seciirity  Act  of  1947,  referred  to  in 
subsec.  (g),  is  act  July  26,  1947,  eh.  343,  61  Stat.  495.  as 
amended.  Title  V  of  the  Act  is  classified  generally  to 
subchapter  III  (§  413  et  seq.)  of  chapter  15  of  Title  50, 
War  and  National  Defense.  For  complete  classification 
of  this  Act  to  the  Code,  see  Short  Title  note  set  out 
under  section  401  of  Title  50  and  Tables. 

Amendhents 

1991— Subsec.  (g).  Pub.  L.  102-88  substituted  "would 
require  a  notice"  for  "would  require— 

"(Da  finding  under  section  662  of  the  Foreign  As- 
sistance Act  of  1961  (22  U.S.C.  2422);  or 

"(2)  a  notice"  and  "title  V  of  the  National  Security 
Act  of  1947  (50  U.S.C.  413  et  seq.)"  for  "section 
501(a)(1)  of  the  National  Security  Act  of  1947  (50 
U.S.C.  413)". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  136,  2011,  2680 
of  this  title. 

CHAPTER  7— BOARDS,  COUNCILS,  AND 
COMMITTEES 


Sec. 
180. 


Service  academy  athletic  programs:  review 
board. 

AMENDBfENTS 

1991— Pub.  L.  102-190,  div.  A,  title  V.  §  513(b).  Dec.  5, 
1991, 105  Stat.  1361,  added  item  180. 

§  176.  Armed  Forces  Institute  of  Pathology 

(a)  ISee  main  edition  for  text  of  il)  and  (2)] 
(3)  The  Board  of  Governors  shall  consist  of 
the  Assistant  Secretary  of  Defense  for  Health 
Affairs,  who  shall  serve  as  chairman  of  the 
Board  of  Governors,  the  Assistant  Secretary  of 
Health  and  Human  Services  for  Health,  the 
Surgeons  General  of  the  Army,  Navy,  and  Air 
Force,  the  Chief  Medical  Director  of  the  De- 
partment of  Veterans  Affairs,  and  a  former  Di- 
rector of  the  Institute,  as  designated  by  the 
Secretary  of  Defense,  or  the  designee  of  any  of 
the  foregoing. 

ISee  main  edition  for  text  of  (4);  (6)  to  (d)1 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1621(a)(1),  Nov.  29,  1989,  103  Stat.  1602.) 

Amendbcents 

1989— Subsec.  (a)(3).  Pub.  L.  101-189  substituted 
"Department  of  Veterans  Affairs"  for  "Veterans'  Ad- 
ministration". 

§  178.  The  Henry  M.  Jackson  Foundation  for  the  Ad- 
vancement of  Military  Medicine 

iSee  main  edition  for  text  ofia)  to  (/)] 

(g)  In  order  to  carry  out  the  purposes  of  this 
section,  the  Poimdation  is  authorized  to— 

(1)  enter  into  contracts  with,  accept  grants 
from,  and  make  grants  to  the  Uniformed 
Services  University  of  the  Health  Sciences  for 
the  purpose  of  carrying  out  cooperative  enter- 
prises in  medical  research,  medical  consulta- 
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tion.  and  medical  education.  Including  con- 
tracts for  provision  of  such  personnel  and 
services  as  may  be  necessary  to  carry  out  such 
cooperative  enterprises; 

iSee  main  edition  for  text  of  (2)  to  (7);  (h)  and 
(i)] 

(As  amended  Pub.  L.  101-189.  div.  A,  title  VII, 
§  726(b)(2),  Nov.  29,  1989, 103  Stat.  1480.) 

AMENDBfENTS 

1989— Subsec.  (g)(1).  Pub.  L.  101-189  inserted 
",  accept  grants  from,  and  make  grants  to"  after  "con- 
tracts with". 

§180.    Service   academy   athletic   programs:   review 
board 

(a)  Independent  Review  Board.— The  Secre- 
tary of  Defense  shall  appoint  a  board  to  review 
the  administration  of  the  athletics  programs  of 
the  United  States  Military  Academy,  the 
United  States  Naval  Academy,  and  the  United 
States  Air  Force  Academy. 

(b)  Composition  op  Board.— The  Secretary 
shall  appoint  the  members  of  the  board  from 
among  distinguished  administrators  of  institu- 
tions of  higher  education,  members  of  Con- 
gress, members  of  the  Boards  of  Visitors  of  the 
academies,  and  other  experts  in  collegiate  ath- 
letics programs.  The  Superintendents  of  the 
three  academies  shall  be  members  of  the  board. 
The  Secretary  shall  designate  one  member  of 
the  board,  other  than  a  Superintendent  of  an 
academy,  as  Chairman. 

(c)  Duties.— The  board  shall,  on  an  annual 
basis— 

(1)  review  all  aspects  of  the  athletics  pro- 
grams of  the  United  States  Military  Academy, 
the  United  States  Naval  Academy,  and  the 
United  States  Air  Force  Academy,  including— 

(A)  the  policies  relating  to  the  administra- 
tion of  such  programs; 

(B)  the  appropriateness  of  the  balance  be- 
tween the  emphasis  placed  by  each  acade- 
my on  athletics  and  the  emphasis  placed  by 
such  academy  on  academic  pursuits;  and 

(C)  the  extent  to  which  all  athletes  in  all 
sports  are  treated  equitably  under  the  ath- 
letics program  of  each  academy;  and 

(2)  determine  ways  in  which  the  administra- 
tion of  the  athletics  programs  at  the  acade- 
mies can  serve  as  models  for  the  administra- 
tion of  athletics  programs  at  civilian  institu- 
tions of  higher  education. 

(d)  Administrative  Provisions.— (1)  Each 
member  of  the  board  who  is  not  an  officer  or 
employee  of  the  Federal  Government  shall  be 
compensated  at  a  rate  equal  to  the  daily  equiva- 
lent of  the  annual  rate  of  basic  pay  prescribed 
for  grade  GS-18  of  the  General  Schedule  under 
section  5332  of  title  5,  for  each  day  (including 
travel  time)  during  which  such  member  is  en- 
gaged in  the  performance  of  the  duties  of  the 
board.  Members  of  the  board  wlio  are  officers 
or  employees  of  the  United  States  shall  serve 
without  compensation  in  addition  to  that  re- 
ceived for  their  services  as  officers  or  employ- 
ees of  the  United  States. 

(2)  The  members  of  the  board  shall  be  al- 
lowed travel  expenses,  including  per  diem  in 


lieu  of  subsistence,  at  rates  authorized  for  em- 
ployees of  agencies  under  subchapter  I  of  chap- 
ter 57  of  title  5,  while  away  from  their  homes  or 
regular  places  of  business  in  the  performance 
of  services  for  the  board. 

(Added  Pub.  L.  102-190,  div.  A,  title  V,  §  513(a), 
Dec.  5, 1991, 105  Stat.  1360.) 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
imder  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a  note  imder 
section  5376  of  Title  5. 

CHAPTER  8— DEFENSE  AGENCIES  AND 
DEPARTMENT  OF  DEFENSE  FIELD  ACTIVITIES 

SUBCHAPTER  I-COMMON  SUPPLY  AND 
SERVICE  ACTIVITIES 

§  191.  Secretary  of  Defense:  authority  to  provide  for 
common  performance  of  supply  or  service  activi- 
ties 

Prior  Provisions 

A  prior  section  191  was  renumbered  section  202  of 
this  title. 

§  194.  Limitations  on  personnel 

(a)  Cap  on  Headquarters  Management  Per- 
sonnel.—The  total  number  of  members  of  the 
armed  forces  and  civilian  employees  assigned  or 
detailed  to  permanent  duty  in  the  management 
headquarters  activities  or  management  head- 
quarters support  activities  in  the  Defense  Agen- 
cies and  Department  of  Defense  Field  Activities 
may  not  exceed  the  niunber  that  is  the  number 
of  such  members  and  employees  assigned  or  de- 
tailed to  such  duty  on  September  30, 1989. 

(b)  Cap  on  Other  Personnel.— The  total 
number  of  members  of  the  armed  forces  and  ci- 
vilian employees  assigned  or  detailed  to  perma- 
nent duty  in  the  Defense  Agencies  and  Depart- 
ment of  Defense  Field  Activities,  other  than 
members  and  employees  assigned  to  manage- 
ment headquarters  activities  or  management 
headquarters  support  activities,  may  not  exceed 
the  number  that  is  the  nimiber  of  such  mem- 
bers and  employees  assigned  or  detailed  to  such 
duty  on  September  30, 1989. 

ISee  main  edition  for  text  ofic)  to  (/)] 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1622(h)(1),  Nov.  29,  1989,  103  Stat.  1605.) 

Amendments 

1989~^ubsecs.  (a),  (b).  Pub.  L.  101-189  substituted 
"The"  for  "After  September  30, 1989,  the". 

Reduction  in  Personnel  Assigned  to  Management 
Headquarters  Activities  and  CTertain  Other  Ac- 
tivities 

Section  601  of  Pub.  L.  99-433,  as  amended  by  Pub.  L. 
100-180,  div.  A,  title  XIII,  §  1312,  Dec.  4.  1987,  101 
Stat.  1174;  Pub.  L.  101-189,  div.  A.  title  XVI. 
§  1622(h)(2),  Nov.  29,  1989,  103  Stat.  1606,  provided 
that: 
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"(a)  Military  Departments  and  Cobcbatant  Com- 
mands.—(1)  The  total  number  of  members  of  the 
Armed  Forces  and  civilian  employees  assigned  or  de- 
tailed to  duty  described  in  paragraph  (2)  may  not 
exceed  the  niunber  equal  to  90  percent  of  the  total 
number  of  such  members  and  employees  assigned  or 
detailed  to  such  duty  on  September  30, 1986. 

iSee  main  edition  for  text  of  (2)  to  (4);  (6)  to  (g)! 

SUBCHAPTER  II— MISCELLANEOUS 
DEFENSE  AGENCY  MATTERS 


Sec. 
201. 

202. 


Consultation  regarding  appointment  of  cer- 
tain intelligence  officials. 

Unauthorized  use  of  Defense  Intelligence 
Agency  name,  initials,  or  seal. 

AlfENDMENTS 

1991-Pub.  L.  102-190.  div.  A.  title  IX.  §  922(b).  Dec. 
5.  1991.  105  Stat.  1453.  added  item  201  and  redesignat- 
ed former  item  201  as  202. 

§  201.  Consultation  regarding  appointment  of  certain 
intelligence  officials 

Before  submitting  a  recommendation  to  the 
President  regarding  the  appointment  of  an  in- 
dividual to  the  position  of  Director  of  the  De- 
fense Intelligence  Agency  or  Director  of  the 
National  Security  Agency,  the  Secretary  of  De- 
fense shall  consult  with  the  Director  of  Central 
Intelligence  regarding  the  recommendation. 

(Added    Pub.    L.    102-190,    div.    A,    title    IX, 
§  922(a)(2),  Dec.  5,  1991,  105  Stat.  1453.) 

Prior  Provisions 

A  prior  section  201  was  renumbered  section  202  of 
this  title. 

Defense  Intelligence  Agency 

Section  921  of  Pub.  L.  102-190  provided  that: 
"(a)  Supervision.— Subject  to  the  authority,  direc- 
tion, and  control  of  the  Secretary  of  Defense,  the  As- 
sistant Secretary  of  Defense  referred  to  in  section 
136(b)(3)  of  title  10,  United  States  Code,  may  during 
the  period  beginning  on  the  date  of  the  enactment  of 
this  Act  [Dec.  5,  1991]  and  ending  on  January  1.  1993, 
be  assigned  supervision  of  the  Defense  Intelligence 
Agency  but,  notwithstanding  any  other  provision  of 
law,  may  not  be  assigned  day-to-day  operational  con- 
trol over  the  Defense  Intelligence  Agency. 

"(b)  Responsibilities  op  DiRECTOR.--Subject  to  the 
authority,  direction,  and  control  of  the  Secretary  of 
Defense,  the  responsibilities  of  the  Director  of  the  De- 
fense Intelligence  Agency  during  the  period  beginning 
on  the  date  of  the  enactment  of  this  Act  [Dec.  5,  19913 
and  ending  on  January  1,  1993,  shall  include  the  fol- 
lowing: 

"(1)  Providing  intelligence  and  intelligence  support 
to- 

"(A)  the  Secretary  of  Defense; 
"(B)  the  Director  of  Central  Intelligence; 
"(C)  the  Chairman  of  the  Joint  Chiefs  of  Staff; 
and 

"(D)  the  commanders  of  the  unified  and  speci- 
fied combatant  commands. 

"(2)  Managing  the  General  Defense  Intelligence 
Program,  including— 

"(A)  preparing,  reviewing,  and  submitting  to  the 
Secretary  of  Defense  and  the  Director  of  Central 
Intelligence  the  budget  proposal  for  that  program 
for  any  fiscal  year;  and 

"(B)  supervising  the  overall  execution  of  the 
budgets  and  programs  of  all  fimctional  areas 
within  the  General  Defense  Intelligence  Program, 
with  emphasis  on  science  and  technology  activi- 


ties, human  intelligence  activities,  and  imagery  ac- 
tivities. 

"(3)  Ensuring  that  the  roles  and  authorities  of  the 
functional  managers  within  the  Defense  Intelligence 
Agency  are  strong  enough  to  ensure  that  those  man- 
agers have  a  significant  role  in  the  preparation, 
review,  approval,  and  supervision  of  the  overall  exe- 
cution of  the  budgets  and  programs  within  their 
areas  of  responsibility. 
The  provision  of  substantive  intelligence  by  the  Direc- 
tor to  the  officers  named  in  paragraph  (1)  shall  not  be 
subject  to  prior  screening  by  any  other  official. 

"(c)  Transfer  of  Certain  Activities  To  DIA.— The 
Secretary  of  the  Army  and  the  Director  of  the  De- 
fense Intelligence  Agency  shaU  take  all  required  ac- 
tions, including  transfer  of  all  necessary  resources,  in 
order  to  transfer  the  Armed  Forces  Medical  Intelli- 
gence Center  and  the  Missile  and  Space  Intelligence 
Center  from  the  Department  of  the  Army  to  the  con- 
trol of  the  Defense  Intelligence  Agency.  Transfers 
pursuant  to  the  preceding  sentence  shall  be  completed 
not  later  than  January  1, 1992." 

Joint  Intelligence  Center 

Section  923  of  Pub.  L.  102-190  provided  that: 

"(a)  Requirebient  for  Center.— The  Secretary  of 
Defense  shall  direct  the  consolidation  of  existing 
single-service  current  inteUigence  centers  that  are  lo- 
cated within  the  District  of  Columbia  or  its  vicinity 
into  a  joint  intelligence  center  that  is  responsible  for 
preparing  current  intelligence  assessments  (including 
indications  and  warning).  The  joint  intelligence  center 
shall  be  located  within  the  District  of  Columbia  or  its 
vicinity.  As  appropriate  for  the  support  of  military  op- 
erations, the  joint  intelligence  center  shall  provide  for 
and  manage  the  collection  and  analysis  of  intelligence. 

"(b)  MANAGEMENT.—The  ccutcr  shall  be  managed  by 
the  Defense  Intelligence  Agency  in  its  capacity  as  the 
intelligence  staff  activity  of  the  Chairman  of  the  Joint 
Chiefs  of  Staff. 

"(c)  Responsiveness  to  Command  Authorities.— 
The  Secretary  shall  ensure  that  the  center  is  fully  re- 
sponsive to  the  inteUigence  needs  of  the  Secretary,  the 
Chairman  of  the  Joint  Chiefs  of  Staff,  and  the  com- 
manders of  the  combatant  commands." 

§202.    Unauthorized    use    of    Defense    Intelligence 
Agency  name,  initials,  or  seal 

(a)  No  person  may,  except  with  the  written 
permission  of  the  Secretary  of  Defense,  know- 
ingly use  the  words  "Defense  Intelligence 
Agency",  the  initials  "DIA",  the  seal  of  the  De- 
fense Intelligence  Agency,  or  any  colorable  imi- 
tation of  such  words,  initials  or  seal  in  connec- 
tion with  any  merchandise,  impersonation,  so- 
licitation, or  commercial  activity  in  a  manner 
reasonably  calculated  to  convey  the  impression 
that  such  use  is  approved,  endorsed,  or  author- 
ized by  the  Secretary  of  Defense. 

(b)  Whenever  it  appears  to  the  Attorney  Gen- 
eral that  any  person  is  engaged  or  is  about  to 
engage  in  an  act  or  practice  which  constitutes 
or  will  constitute  conduct  prohibited  by  subsec- 
tion (a),  the  Attorney  General  may  initiate  a 
civil  proceeding  in  a  district  court  of  the  United 
States  to  enjoin  such  act  or  practice.  Such 
court  shall  proceed  as  soon  as  practicable  to  the 
hearing  and  determination  of  such  action  and 
may,  at  any  time  before  final  determination, 
enter  such  restraining  orders  or  prohibitions,  or 
take  such  other  actions  as  is  warranted,  to  pre- 
vent injury  to  the  United  States  or  to  any 
person  or  class  of  persons  for  whose  protection 
the  action  is  brought. 
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(Added  Pub.  L.  97-269,  title  V.  §  501(a).  Sept. 
27,  1982,  96  Stat.  1145,  §  191;  amended  Pub.  L. 
98-525,  title  XIV,  §  1405(6),  Oct.  19,  1984,  98 
Stat.  2622;  reniunbered  §201,  Pub.  L.  99-433, 
title  III,  §  301(a)(1),  Oct.  1,  1986,  100  Stat.  1019; 
renumbered  §  202,  Pub.  L.  102-190,  div.  A,  title 
IX,  §  922(a)(1),  Dec.  5, 1991, 105  Stat.  1453.) 

Amendments 

1991— Pub.  L.  102-190  renumbered  section  201  of  this 
title  as  this  section. 

1986— Pub.  L.  99-433  renumbered  section  191  of  this 
title  as  this  section. 

1984— Subsec.  (a).  Pub.  L.  98-525  substituted  "such 
use  is"  for  "such  use  in**. 

Effective  Date 

Section  703  of  title  VII  of  Pub.  L.  97-269  provided 
that:  "The  provisions  of  titles  IV  and  V  [enacting  this 
section  and  amending  section  403c  of  Title  50,  War 
and  National  Defense]  and  of  this  title  [which,  except 
for  enacting  this  note  was  not  classified  to  the  Code] 
shall  become  effective  upon  the  date  of  the  enactment 
of  this  Act  [Sept.  27, 1982]." 

CHAPTER  9— DEFENSE  BUDGET  MATTERS 


221.  Scoring  of  outlays. 

Amendments 

1991— Pub.  L.  102-190,  div.  A.  title  X,  §  1002(a)(1). 
Dec.  5.  1991.  105  Stat.  1455.  substituted  "DEFENSE 
BUDGET  MATTERS"  for  "REGULAR  COMPO- 
NENTS" in  chapter  heading  and  added  item  221, 

§  221.  Scoring  of  outlays 

(a)  Annual  OMB/CBO  Report.— Not  later 
than  the  day  on  which  the  budget  for  any  fiscal 
year  is  submitted  to  Congress  pursuant  to  sec- 
tion 1105  of  title  31,  the  Director  of  the  Office 
of  Management  and  Budget  and  the  Director  of 
the  Congressional  Budget  Office  shall  submit 
to  the  Speaker  of  the  House  of  Representatives 
and  the  Committees  on  Armed  Services,  Appro- 
priations, and  the  Budget  of  the  Senate  a  joint 
report  containing  an  agreed  resolution  of  all 
differences  between— 

(1)  the  technical  assumptions  to  be  used  by 
the  Office  of  Management  and  Budget  in  pre- 
paring estimates  with  respect  to  all  accoimts 
in  major  fimctional  category  050  (National 
Defense)  for  that  budget;  and 

(2)  the  technical  assumptions  to  be  used  by 
the  Congressional  Budget  Office  In  preparing 
estimates  with  respect  to  those  accoimts  for 
that  budget. 

(b)  Use  op  Averages.— If  the  two  Directors  are 
imable  to  agree  upon  any  technical  assumption, 
the  report  shall  reflect  the  average  of  the  rele- 
vant outlay  rates  or  assumptions  used  by  the 
two  offices. 

(c)  Matters  To  Be  Included.— The  report 
with  respect  to  a  budget  shall  identify  the  fol- 
lowing: 

(1)  The  agreed  first-year  and  outyear  outlay 
rates  for  each  accoimt  in  budget  function  050 
(National  Defense)  for  each  fiscal  year  cov- 
ered by  the  budget. 

(2)  The  agreed  amount  of  outlays  estimated 
to  occur  from  unexpended  appropriations 
made  for  fiscal  years  before  the  fiscal  year 
that  begins  after  submission  of  the  report. 


(Added    Pub.    L.    102-190,    div.    A,    title    X, 
§  1002(a)(1),  Dec.  5,  1991,  105  Stat.  1455.) 

Prior  Provisions 

SimUar  provisions  were  contained  in  Pub.  L.  101-189, 
§  5(a).  Nov.  29.  1989.  103  Stat.  1364.  which  was  set  out 
as  a  note  under  section  114a  of  this  title  and  which 
was  repealed  by  Pub.  L.  102-190.  div.  A.  title  X. 
§  1002(b)(1).  Dec.  5. 1991. 105  Stat.  1455. 

Sense  of  Congress  Regarding  Budget  Resolxttions. 
Budget  Scorekeeping.  and  Required  Reductions 
IN  National  Defense  Outlays 

Pub.  L.  101-189.  §  5.  Nov.  29.  1989.  103  Stat.  1364.  as 
amended  by  Pub.  L.  102-190.  div.  A.  title  X.  §  1002(b). 
Dec.  5. 1991. 105  Stat.  1455.  provided  that: 

"(a)  Sense  of  Congress  Regarding  Bxtdget  Resolu- 
tions AND  Budget  Scorekeeping.— It  is  the  sense  of 
Congress  that,  in  order  to  prevent  a  recurrence  of  a 
mismatch  between  budget  authority  and  outlays  for 
budget  fimction  050  (National  Defense),  the  technical 
assumptions  contained  in  the  report  under  section  221 
of  title  10.  United  States  Code,  with  respect  to  any 
budget  should  be  used  in  the  preparation  of  that 
budget,  the  preparation  of  the  budget  resolution,  and 
in  all  scorekeeping  in  connection  with  budget  function 
050  (National  Defense). 

''(b)  Sense  of  Congress  Regarding  Required  Reduc- 
tions AND  Other  Changes  in  National  Defense  Out- 
lays IN  Relation  to  Budget  Authority.— It  is  the 
sense  of  Congress  that  the  outlay  level  specified  for 
national  defense  for  any  fiscal  year  in  the  budget  reso- 
lution for  that  fiscal  year  should  not  require  a  reduc- 
tion (or  other  change)  in  outlays  for  national  defense 
for  that  fiscal  year  below  (or  in  relation  to)  the  esti- 
mated outlays  specified  for  national  defense  in  the 
budget  for  such  fiscal  year  (submitted  to  Congress 
pursuant  to  section  1105  of  title  31,  United  States 
Code)  by  more  than  the  amount  by  which  such  esti- 
mated outlays  would  be  reduced  (or  otherwise 
changed)  if  the  amount  of  budget  authority  provided 
for  in  each  title  of  the  President's  request  for  budget 
authority  for  national  defense  (as  contained  in  such 
budget)  were  reduced  (or  otherwise  changed)  by  the 
uniform  percentage  necessary  for  the  requested 
budget  authority  for  national  defense  to  be  equal  to 
the  budget  authority  specified  for  national  defense  in 
that  budget  resolution  unless  the  budget  resolution  is 
accompanied  by  a  report  that  describes  the  difference 
between  the  budget  authority  and  outlays  for  Nation- 
al Defense  (fimction  050)  in  the  President's  budget 
and  the  budget  resolution." 

CHAPTER  11— RESERVE  COMPONENTS 

§  261.  Reserve  components  named 

End  Strengths  for  Selected  Reserve  and  for 
Reserves  on  Active  Duty  in  Support  of  Reserves 

Pub.  L.  102-190.  div.  A.  title  IV.  §§411.  412.  Dec.  5. 
1991. 105  Stat.  1351.  provided  that: 

"SEC.  411.  END  STRENGTHS  FOR  SELECTED  RE- 
SERVE, 
"(a)  Fiscal  Year  1992.— The  Armed  Forces  are  au- 
thorized strengths  for  Selected  Reserve  personnel  of 
the  reserve  components  as  of  September  30.  1992.  as 
foUows: 

"(1)  The  Army  National  Guard  of  the  United 
States.  440,000. 

"(2)  The  Army  Reserve.  308.000. 

"(3)  The  Naval  Reserve,  144.000. 

"(4)  The  Marine  Corps  Reserve.  42.400. 

"(5)  The  Air  National  Guard  of  the  United  States. 
118.100. 

"(6)  The  Air  Force  Reserve.  83.396. 

"(7)  The  Coast  Guard  Reserve.  15.150. 
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"(b)  Fiscal  Year  1993.— The  Armed  Forces  are  au- 
thorized strengUis  for  Selected  Reserve  personnel  of 
the  reserve  components  as  of  September  30,  1993,  as 
follows: 

"(1)  The  Army  National  Guard  of  the  United 
States.  425.450. 
'*(2)  The  Army  Reserve.  296.230. 
''(3)  The  Naval  Reserve.  141.545. 
"(4)  The  Marine  Corps  Reserve.  42.230. 
"(5)  The  Air  National  Guard  of  the  United  States. 
119.400. 
"(6)  The  Air  Force  Reserve.  82.400. 
"(7)  The  Coast  Guard  Reserve.  15.150. 
"(c)  Waiver  Authority.— The  Secretary  of  Defense 
may  increase  the  end  strength  authorized  by  subsec- 
tion (a)  by  not  more  than  2  percent. 

"(d)  Adjustments.— The  end  strengths  prescribed  by 
subsection  (a)  for  the  Selected  Reserve  of  any  reserve 
component  for  any  fiscal  year  shall  be  proportionately 
reduced  by— 

"(1)  the  total  authorized  strength  of  units  orga- 
nized to  serve  as  units  of  the  Selected  Reserve  of 
such  component  which  are  on  active  duty  (other 
than  for  training)  at  the  end  of  the  fiscal  year,  and 
"(2)  the  total  number  of  individual  members  not  in 
units  organized  to  serve  as  units  of  the  Selected  Re- 
serve of  such  component  who  are  on  active  duty 
(other  than  for  training  or  for  unsatisfactory  partici- 
pation in  training)  without  their  consent  at  the  end 
of  the  fiscal  year. 
Whenever  such  units  or  such  individual  members  are 
released  from  active  duty  during  any  fiscal  year,  the 
end  strength  prescribed  for  such  fiscal  year  for  the  Se- 
lected Reserve  of  such  reserve  component  shall  be  pro- 
portionately   increased    by    the    total    authorized 
strengths  of  such  units  and  by  the  total  number  of 
such  individual  members. 

"SEC.  412.  END  STRENGTHS  FOR  RESERVES  ON 
ACTIVE    DUTY    IN    SUPPORT    OF    THE    RE- 
SERVES, 
"(a)  Fiscal  Year  1992.— Within  the  end  strengths 
prescribed  in  section  411(a),  the  reserve  components  of 
the  Armed  Forces  are  authorized,  as  of  September  30, 

1992,  the  following  number  of  Reserves  to  be  serving 
on  full-time  active  duty  or,  in  the  case  of  members  of 
the  National  Guard,  full-time  National  Guard  duty  for 
the  purpose  of  organizing,  administering,  recruiting, 
instructing,  or  training  the  reserve  components: 

"(1)  The  Army  National  Guard  of  the  United 
States.  25.142. 

"(2)  The  Army  Reserve,  13.146. 

"(3)  The  Naval  Reserve,  22,521. 

"(4)  The  Marine  Corps  Reserve,  2,285. 

"(5)  The  Air  National  Guard  of  the  United  States, 
9,081. 

"(6)  The  Air  Force  Reserve,  649. 
"(b)  Fiscal  Year  1993.— Within  the  end  strengths 
prescribed  in  section  411(b),  the  reserve  components  of 
the  Armed  Forces  are  authorized,  as  of  September  30, 

1993,  the  following  number  of  Reserves  to  be  serving 
on  full-time  active  duty  or,  in  the  case  of  members  of 
the  National  Guard,  full-time  National  Guard  duty  for 
the  purpose  of  organizing,  administering,  recruiting, 
instructing,  or  training  the  reserve  components: 

"(1)  The  Army  National  Guard  of  the  United 
States,  24,860. 
"(2)  The  Army  Reserve,  12,862. 
"(3)  The  Naval  Reserve,  22,055. 
"(4)  The  Marine  Corps  Reserve,  2,282. 
"(5)  The  Air  National  Guard  of  the  United  States, 
9.081. 

"(6)  The  Air  Force  Reserve,  636." 
Pub.  L.  101-510,  div.  A,  title  IV,  §  412(b)-(e).  Nov.  5, 
1990,  104  Stat.  1547,  as  amended  by  Pub.  L.  102-190, 
div.  A,  title  IV,  S  414(e),  Dec.  5,  1991.  105  Stat.  1353, 
provided  that: 

"(b)  Army  Reserve  Cobiponent  Strengths  for 
Fiscal  Years  1994-1998.~(1)  Within  the  end  strengths 
authorized  by  law  after  the  date  of  the  enactment  of 


this  Act  [Nov.  5.  19901  for  each  of  the  fiscal  years 
listed  in  the  table  in  paragn^h  (2).  the  reserve  compo- 
nents of  the  Army  are  authorized  the  total  number  of 
members  specified  in  such  table  for  such  fiscal  year  to 
be  serving  on  full-time  active  duty  or.  in  the  case  of 
members  of  the  National  Guard,  full-time  National 
Guard  duty  for  the  purpose  of  organizing,  administer- 
ing, recruiting,  instructing,  or  training  the  Army  re- 
serve components. 

"(2)  The  table  referred  to  in  paragraph  (1)  is  as  fol- 
lows: 


"Fiscal  Year 

1994 

1996 

1996 

1997 

1998 


Army  Reserve 

12,006 
11,339 
10.672 
10,005 
9.341 


Army  National 
Guard 

23.579 
22,269 
20.959 
19.649 
18.340 


"(c)  Implementation  of  Reductions.— (1)  In  imple- 
menting the  reductions  in  the  end  strengths  for  re- 
serves on  active  duty  in  support  of  the  Army  reserve 
components  required  in  subsection  (b),  no  member  of 
the  Reserves  serving  on  full-time  active  duty  on  the 
date  of  the  enactment  of  this  Act  [Nov.  5,  19903,  or  in 
the  case  of  members  of  the  National  Guard,  full-time 
National  Guard  duty,  for  the  purpose  of  organizing, 
administering,  recruiting.  Instructing  or  training  the 
Army  reserve  components  may  be  involuntarily  sepa- 
rated. 

"(2)  As  used  in  this  section,  the  term  'involuntarily 
separated'  has  the  meaning  given  that  term  in  section 
1141  of  title  10.  United  States  Code,  as  added  by  sec- 
tion 502  of  this  Act. 

"(3)  The  end  strengths  prescribed  in  subsection  (b) 
may  be  exceeded  to  the  extent  necessary  to  comply 
with  this  subsection,  as  determined  under  regulations 
prescribed  by  the  Secretary  of  Defense. 

"(4)  Accessions  of  members  of  the  Reserves  to  be 
serving  on  full-time  active  duty  or,  in  the  case  of  mem- 
bers of  the  National  Guard  on  full-time  National 
Guard  duty  for  the  purpose  of  organizing,  administer- 
ing, recruiting,  instructing,  or  training  the  Army  re- 
serve components  for  a  fiscal  year  shall  be  two  percent 
of  the  total  authorized  end  strength  provided  in  sub- 
section (b)  for  that  fiscal  year. 

"(d)  Use  of  Active  Component  Members.— (1)  The 
Secretary  of  Defense  shall  examine  the  validity  of  the 
information  submitted  in  support  of  the  budget  sub- 
mitted to  Congress  pursuant  to  section  1105  of  title  31, 
United  States  Code,  for  fiscal  year  1994  with  respect 
to  the  number  of  reserve  members  on  active  duty  or 
full-time  National  Gxiard  duty  to  support  the  Army  re- 
serve components  and  shall,  to  the  extent  that  the  in- 
formation remains  valid,  assign  active  component 
members  to  reserve  units  to  meet  the  requirement  of 
the  reserve  components. 

"(2)  The  Secretary  shall  include  in  the  detailed  justi- 
fication of  estimates  for  military  personnel  for  the 
Army,  Navy,  Air  Force,  and  Marine  Corps  that  accom- 
panies the  budget  submitted  to  Congress  for  fiscal 
year  1994  pursuant  to  section  1105  of  title  31,  United 
States  Code,  the  number  of  such  personnel  that  are 
programmed  to  be  assigned  in  support  of  the  reserve 
components  to  meet  requirements  for  full-time  sup- 
port of  the  reserve  components. 

"(e)  Arict  Reserve  Components.— For  purposes  of 
this  section,  the  Army  reserve  components  are  the 
Army  National  Guard  of  the  United  States  and  the 
Army  Reserve." 

Similar  provisions  were  contained  in  the  following 
prior  authorization  acts: 

Pub.  L.  101-510,  div.  A  title  IV,  §§  411(a)-(c),  412(a). 
Nov.  5.  1990,  104  Stat.  1546,  1547;  Pub.  L.  102-25.  title 
II.  §S  201(a).  202.  205(a).  Apr.  6.  1991.  105  Stat.  79.  80. 

Pub.  L.  101-189,  div.  A,  title  IV.  §§  411,  412,  Nov.  29, 
1989,  103  Stat.  1432,  as  amended  by  Pub.  L.  101-510, 
div.  A,  title  IV,  §  411(d),  Nov.  5, 1990, 104  Stat.  1547. 
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Pub.  K  100-456.  div.  A.  title  IV.  S§  411(a).  412.  Sept, 
29. 1988. 102  Stat.  1964. 

Pub.  L.  100-180.  div.  A.  title  IV.  §S  411.  412.  Dec.  4. 
1987.  101  Stat.  1082.  1083.  as  amended  by  Pub.  L. 
100-456.  div.  A.  title  FV.  §  411(b).  Sept.  29.  1988.  102 
Stat.  1964. 

Pub.  L.  99-661.  div.  A.  title  HT.  SS  411(a)-(c).  412(a). 
Nov.  14. 1986. 100  Stat.  3860.  3861. 

Pub.  L.  99-145.  title  IV.  §§  411.  412.  Nov.  8.  1985.  99 
Stat.  618.  619. 

Pub.  L.  98-525.  title  17.  §§  411.  412.  Oct.  19,  1984,  98 
Stat.  2516.  2517. 

Pub.  L.  98-94,  title  V.  §§  501.  502.  Sept.  24.  1983,  97 
Stat.  630.  631. 

Pub.  L.  97-252.  title  V.  §§  501.  502.  Sept.  8.  1982,  96 
Stat.  726,  as  amended  by  Pub.  L.  98-94,  title  V, 
§  504(a),  Sept.  24, 1983,  97  Stat.  631. 

Pub.  L.  97-86,  title  V,  §§501,  502,  Dec.  1,  1981,  95 
Stat.  1107. 

Pilot  Program  for  Active  Component  Support  of 
Reserves 

Pub.  L.  102-190,  div.  A,  title  IV,  §  414(a)-(d),  Dec.  5, 
1991, 105  Stat.  1352, 1353,  provided  that: 

"(a)  Pilot  Program  Required.— During  fiscal  year 
1993,  the  Secretary  of  the  Army  shall  institute  a  pilot 
program  to  provide  active  component  advisers  to 
combat  units,  combat  support  units,  and  combat  serv- 
ice support  units  in  the  Selected  Reserve  of  the  Ready 
Reserve  that  have  a  high  priority  for  deployment  on  a 
time-phased  troop  deplojnnent  list  or  have  another 
contingent  high  priority  for  deployment.  The  advisers 
shall  be  assigned  to  full-time  duty  in  connection  with 
organizing,  administering,  recruiting,  instructing,  or 
training  such  units. 

"(b)  Objectives  op  Program.— The  objectives  of  the 
program  are  as  follows: 

"(1)  To  improve  the  readiness  of  imits  in  the  re- 
serve components  of  the  Army. 

"(2)  To  Increase  substantially  the  number  of  active 
component  personnel  directly  advising  reserve  com- 
ponent unit  personnel. 

"(3)  To  provide  a  basis  for  determining  the  most 
effective  mix  of  reserve  component  personnel  and 
active  component  personnel  in  organizing,  adminis- 
tering, recruiting,  instructing,  or  training  reserve 
component  units. 

"(4)  To  provide  a  basis  for  determining  the  most 
effective  mix  of  active  component  officer  and  enlist- 
ed personnel  in  advising  reserve  component  units  re- 
garding  organising,    administering,    recruiting,    in- 
structing, or  training  reserve  component  units. 
"(c)  Personnel  To  Be  Assigned.— (1)  The  Secretary 
shall  assign  officers,  warrant  officers,  and  enlisted 
members  to  serve  as  advisers  under  the  program.  Sub- 
ject to  paragraph  (2),  the  Secretary  shall  determine 
the  appropriate  mix  and  numbers  of  such  personnel  to 
be  assigned  under  the  program. 

"(2)  The  Secretary  shall  assign  at  least  1,300  officers 
as  advisers  to  combat  units  and  700  officers  as  advisers 
to  combat  support  units  and  combat  service  support 
imits. 

"(3)  The  number  of  officers  performing  duties  imder 
the  program  in  fiscal  year  1993  shall  be  counted  for 
purposes  of  section  401(b)(1)  [set  out  as  a  note  under 
section  115  of  this  title]. 

"(d)  Action  on  the  Basis  of  Program  Results.— 
Based  on  the  experience  imder  the  pilot  program,  the 
Secretary  of  the  Army  may  expand  or  modify  the  pro- 
gram as  he  considers  appropriate  in  order  to  increase 
the  readiness  and  training  of  reserve  component  units 
for  any  period  after  September  30, 1993.  Modifications 
in  the  program  may  not  reduce  the  minimiinn  number 
of  officer  advisers  assigned  below  2,000." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  5  sections  6323, 
8401,  8456;  title  26  section  219;  title  42  section  12639. 


§  268.  Ready  Reserve 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  38  section  3002. 

§  270.  Ready  Reserve:  training  requirements 

(a)  Except  as  specifically  provided  in  regula- 
tions to  be  prescribed  by  the  Secretary  of  De- 
fense, or  by  the  Secretary  of  Transportation 
with  respect  to  the  Coast  Guard  when  it  is  not 
operating  as  a  service  in  the  Navy,  each  person 
who  is  inducted,  enlisted,  or  appointed  in  an 
armed  force  after  August  9,  1955,  and  who  be- 
comes a  member  of  the  Ready  Reserve  under 
any  provision  of  law  except  section  269(b)  or 
513  of  this  title,  shall  be  required,  while  in  the 
Ready  Reserve,  to— 

ISee  main  edition  for  text  of(l)  and  (2)1 

However,  no  member  who  has  served  on  active 
duty  for  one  year  or  longer  shall  be  required  to 
perform  a  period  of  active  duty  for  training  if 
the  first  day  of  such  period  falls  during  the  last 
one  himdred  and  twenty  days  of  his  required 
membership  in  the  Ready  Reserve. 

ISee  main  edition  for  text  ofib)  and  (c)] 

(As  amended  Pub.  L.  101-189,  div.  A,  title  V, 
§  501(b),  Nov.  29, 1989,  103  Stat.  1435.) 

Amendments 

1989— Subsec.  (a).  Pub.  L.  101-189  inserted  "or  513" 
after  "section  269(b)"  in  introductory  provisions. 

§  280.  Regulations 

Subject  to  standards,  policies,  and  procedures 
prescribed  by  the  Secretary  of  Defense,  the 
Secretary  of  each  military  department  shall 
prescribe  such  regulations  as  he  considers  nec- 
essary to  carry  out  chapters  11,  34,  39,  and  59, 
and  sections  715,  1003,  1004,  1376,  2001,  2540, 
3077,  3079,  3221,  3224,  3259,  3260,  3261,  3351, 
3352,  3354,  3495,  3498,  3686,  5251,  5252,  5456, 
6327,  6483,  7225,  7226,  7854,  8077.  8079,  8221, 
8224,  8259,  8260,  8261,  8351,  8352,  8354,  8495, 
8498,  and  8686  of  this  title.  The  Secretary  of 
Transportation,  with  the  concurrence  of  the 
Secretary  of  the  Navy,  shall  prescribe  such  reg- 
ulations as  he  considers  necessary  to  carry  out 
chapters  11,  34,  39,  and  59,  and  sections  715, 
1003,  1004,  1376,  2001,  and  2540  of  this  title,  so 
far  as  they  relate  to  the  Coast  Guard,  except 
when  the  Coast  Guard  is  operating  as  a  service 
in  the  Navy.  So  far  as  practicable,  regulations 
for  all  reserve  components  shall  be  uniform. 

(As  amended  Dec.  5,  1991,  Pub.  L.  102-190,  div. 
A,  title  X,  §  1061(a)(3),  105  Stat.  1472.) 

Amendments 

1991— Pub.  L.  102-190  substituted  "2540"  for ."2511" 
in  two  places. 

CHAPTER  15— INSURRECTION 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  101,  115  of 
this  title. 


§372 


TITLE  10-ARMED  FORCES 


Page  1022 


CHAPTER  18— MILITARY  SUPPORT  FOR 
CIVILIAN  LAW  ENFORCEMENT  AGENCIES 

Amendments 

1989--Pub.  L.  101-189,  div.  A,  title  XII.  §  1216(a). 
Nov.  29.  1989.  103  Stat.  1569.  in  chapter  heading  sub- 
stituted "18"  for  "8". 

§  372.  Use  of  military  equipment  and  facilities 

Transfer  of  Excess  Personal  Property 

Pub.  L.  101-189,  div.  A.  title  XII.  §  1208,  Nov.  29, 
1989. 103  Stat.  1566.  provided  that: 

"(a)  Transfer  Authorized.— (1)  Notwithstanding 
any  other  provision  of  law  and  subject  to  subsection 
(b),  the  Secretary  of  Defense  may  transfer  to  Federal 
and  State  agencies  personal  property  of  the  Depart- 
ment of  Defense,  including  small  arms  and  ammuni- 
tion, that  the  Secretary  determines  is— 

"(A)  suitable  for  use  by  such  agencies  in  counter- 
drug  activities;  and 

"(B)  excess  to  the  needs  of  the  Department  of  De- 
fense. 

"(2)  Personal  property  transferred  under  this  sec- 
tion may  be  transferred  without  cost  to  the  recipient 
agency. 

"(3)  The  Secretary  shall  carry  out  this  section  in 
consultation  with  the  Attorney  General  and  the  Direc- 
tor of  National  Drug  Control  Policy. 

"(b)  Conditions  for  Transfer.— The  Secretary  may 
transfer  personal  property  under  this  section  only  if — 
"(1)  the  property  is  drawn  from  existing  stocks  of 
the  Department  of  Defense;  and 

"(2)  the  transfer  is  made  without  the  expenditure 

of  any  funds  available  to  the  Department  of  Defense 

for  the  procurement  of  defense  eqiiipment. 

"(c)  Application.— The  authority  of  the  Secretary  to 

transfer  personal  property  under  this  section  shall 

expire  on  September  30, 1992." 

§  374.  Maintenance  and  operation  of  equipment 

{.See  main  edition  for  text  ofia)l 

(b)  ISee  main  edition  for  text  of  (1)1 

(2)  Department  of  Defense  personnel  made 
available  to  a  civilian  law  enforcement  agency 
under  this  subsection  may  operate  equipment 
for  the  following  purposes: 

iSee  main  edition  for  text  of  (A)  to  (D)l 

(E)  Subject  to  joint  approval  by  the  Secre- 
tary of  Defense  and  the  Attorney  General 
(and  the  Secretary  of  State  in  the  case  of  a 
law  enforcement  operation  outside  of  the 
land  area  of  the  United  States)— 

ISee  main  edition  for  text  ofii)  and  Hi),  (3)1 

(4)  In  this  subsection: 

(A)  The  term  "Federal  law  enforcement 
agency"  means  an  agency  with  jurisdiction  to 
enforce  any  of  the  following: 

ISee  main  edition  for  text  ofii)  and  (ii)1 

(iii)  A  law  relating  to  the  arrival  or  depar- 
tiure  of  merchandise  (as  defined  in  section 
401  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1401)  into  or  out  of  the  customs  territory  of 
the  United  States  (as  defined  in  general 
note  2  of  the  Harmonized  Tariff  Schedule 
of  the  United  States)  or  any  other  territory 
or  possession  of  the  United  States. 

iSee  main  edition  for  text  ofiiv),  (B)] 

(c)  The  Secretary  of  Defense  may,  in  accord- 
ance with  other  applicable  law,  maJte  Depart- 


ment of  Defense  personnel  available  to  any 
Federal,  State,  or  local  civilian  law  enforcement 
agency  to  operate  equipment  for  purposes 
other  than  described  in  subsection  (b)(2)  only 
to  the  extent  that  such  support  does  not  in- 
volve direct  participation  by  such  personnel  in 
a  civilian  law  enforcement  operation  unless 
such  direct  participation  is  otherwise  author- 
ized by  law. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XII, 
§§  1210,  1216(b),  (c),  Nov.  29,  1989,  103  Stat. 
1566,  1569.) 

References  in  Text 

The  Harmonized  Tariff  Schedule  of  the  United 
States,  referred  to  in  subsec.  (b)(4)(A)(iii),  is  not  set 
out  in  the  Code.  See  Publication  of  Harmonized  Tariff 
Schedule  note  set  out  under  section  1202  of  Title  19, 
CJustoms  Duties. 

Amendbcents 

1989— Subsec.  (b)(2)(E).  Pub.  L.  101-189.  §  1210.  sub- 
stituted "and  the  Attorney  General  (and  the  Secre- 
tary of  State  in  the  case  of  a  law  enforcement  oper- 
ation outside  of  the  land  area  of  the  United  States)" 
for  ".  the  Attorney  Cxeneral,  and  the  Secretary  of 
State,  in  connection  with  a  law  enforcement  operation 
outside  the  land  area  of  the  United  States"  in  intro- 
ductory provisions. 

Subsec.  (b)(4)(A)(iii).  Pub.  L.  101-189,  §  1216(b),  sub- 
stituted "general  note  2  of  the  Harmonized  Tariff 
Schedule  of  the  United  States"  for  "general  headnote 
2  of  the  Tariff  Schedules  of  the  United  States". 

Subsec.  (c).  Pub.  L.  101-189,  §  1216(c).  substituted 
"subsection  (b)(2)"  for  "paragraph  (2)". 

Additional  Support  for  Counter-Drug  Activities 

Pub.  L.  101-510,  div.  A,  title  X,  §  1004,  Nov.  5,  1990, 
104  Stat.  1629,  as  amended  by  Pub.  L.  102-190,  div.  A, 
title  X,  §  1088(a),  Dec.  5,  1991,  105  Stat.  1484,  provided 
that: 

"(a)  Support  to  Other  Agencies.— During  fiscal 
years-1991,  1992,  and  1993,  the  Secretary  of  Defense 
may  provide  support  for  the  counter-drug  activities  of 
any  other  department  or  agency  of  the  Federal  Gov- 
ernment or  of  any  State,  local,  or  foreign  law  enforce- 
ment agency  for  any  of  the  purposes  set  forth  in  sub- 
section (b)  if  such  support  is  requested— 

"(1)  by  the  official  who  has  responsibility  for  the 
counter-drug  activities  of  the  department  or  agency 
of  the  Federal  Government,  in  the  case  of  support 
for  other  departments  or  agencies  of  the  Federal 
Government; 

"(2)  by  the  appropriate  official  of  a  State  or  local 
government,  in  the  case  of  support  for  State  or  local 
law  enforcement  agencies;  or 

"(3)  by  an  appropriate  official  of  a  department  or 
agency  of  the  Federal  Government  that  has  counter- 
drug  responsibilities,  in  the  case  of  support  for  for- 
eign law  enforcement  agencies. 
"(b)  Types  of  Support.— The  purposes  for  which  the 
Secretary  may  provide  support  under  subsection  (a) 
are  the  following: 

"(1)  The  maintenance  and  repair  of  equipment 
that  has  been  made  available  to  any  department  or 
agency  of  the  Federal  Government  or  to  any  State 
or  local  government  by  the  Department  of  Defense 
for  the  purposes  of — 

"(A)  preserving  the  potential  future  utility  of 
such  equipment  for  the  Department  of  Defense; 
and 

"(B)  upgrading  such  equipment  to  ensure  com- 
patibility of  that  equipment  with  other  equipment 
used  by  the  Department  of  Defense. 
"(2)  The  maintenance,  repair,   or  upgrading  of 
equipment    (including    computer    software),    other 
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than  equipment  referred  to  in  subparagraph  (A)  for 
the  purpose  of— 

"(A)  ensuring  that  the  equipment  being  main- 
tained or  repaired  is  compatible  with  equipment 
used  by  the  Department  of  Defense:  and 

"(B)  upgrading  such  equipment  to  ensure  the 
compatibility  of  that  equipment  with  equipment 
used  by  the  Department  of  Defense. 
"(3)  The  transportation  of  personnel  of  the  United 
States  and  foreign  countries  (including  per  diem  ex- 
penses associated  with  such  transportation),  and  the 
transportation  of  supplies  and  equipment,  for  the 
purpose  of  facilitating  counter-drug  activities  within 
or  outside  the  United  States. 

"(4)  The  establishment  (including  imspecified 
minor  construction)  and  operation  of  bases  of  oper- 
ations or  training  facilities  for  the  purpose  of  facili- 
tating counter-drug  activities  within  or  outside  the 
United  States. 

"(5)  Counter-drug  related  training  of  law  enforce- 
ment personnel  of  the  Federal  Government,  of  State 
and  local  governments,  and  of  foreign  coimtries,  in- 
cluding associated  support  expenses  for  trainees  and 
the  provision  of  materials  necessary  to  carry  out 
such  training. 

"(6)  Aerial  and  ground  reconnaissance  outside,  at, 
or  near  the  borders  of  the  United  States. 

"(7)  Construction  of  roads  and  fences  and  installa- 
tion of  lighting  to  block  drug  smuggling  corridors 
across  international  boimdaries  of  the  United  States. 
"(8)  Establishment  of  command,  control,  commu- 
nications, and  computer  networks  for  improved  inte- 
gration of  law  enforcement,  active  military,  and  Na- 
tional Guard  activities. 

"(c)  Contract  Authority.— In  carrying  out  subsec- 
tion (a),  the  Secretary  of  Defense  may  acquire  services 
or  equipment  by  contract  for  support  provided  under 
that  subsection  if  the  Department  of  Defense  would 
normally  acquire  such  services  or  equipment  by  con- 
tract for  the  purpose  of  conducting  a  similar  activity 
for  the  Department  of  Defense. 

"(d)  Limited  Waiver  of  Prohibition.— Notwith- 
standing section  376  of  title  10,  United  States  Code, 
the  Secretary  of  Defense  may  provide  support  pursu- 
ant to  subsection  (a)  in  any  case  in  which  the  Secre- 
tary determines  that  the  provision  of  such  support 
would  adversely  affect  the  military  preparedness  of 
the  United  States  in  the  short  term  if  the  Secretary 
determines  that  the  importance  of  providing  such  sup- 
port outweighs  such  short-term  adverse  effect. 

"(e)  Conduct  op  Training  or  Operation  to  Aid  Ci- 
vilian Agencies.— In  providing  support  pursuant  to 
subsection  (a),  the  Secretary  of  Defense  may  plan  and 
execute  otherwise  valid  military  training  or  operations 
(including  training  exercises  undertaken  pursuant  to 
section  1206(a)  of  the  National  Defense  Authorization 
Act  for  Fiscal  Years  1990  and  1991  (Public  Law 
101-189;  103  Stat.  1564)  [10  U.S.C.  124  note])  for  the 
purpose  of  aiding  civilian  law  enforcement  agencies. 

"(f)  Relationship  to  Other  Laws.— (1)  The  author- 
ity provided  in  this  section  for  the  support  of  counter- 
drug  activities  by  the  Department  of  Defense  is  in  ad- 
dition to,  and  except  as  provided  in  paragraph  (2),  not 
subject  to  the  requirements  of  chapter  18  of  title  10, 
United  States  Code. 

"(2)  Support  imder  this  section  shall  be  subject  to 
the  provisions  of  section  375  and,  except  as  provided  in 
subsection  (d),  section  376  of  title  10,  United  States 
Code. 

"(g)  Availability  op  PirNDS.— Of  the  amount  made 
available  for  operation  and  maintenance  for  fiscal 
year  1992  under  section  301(a)(14)  of  the  National  De- 
fense Authorization  Act  for  Fiscal  Years  1992  and 
1993  [Pub.  L.  102-190,  105  Stat.  1332],  $40,000,000 
shall  be  available  to  the  Secretary  of  Defense  for  the 
purpose  of  carrying  out  this  section." 

Communications  Network 

Section  1103  of  Pub.  K  100-456,  which  related  to  in- 
tegration of  United  States  assets  dedicated  to  interdic- 


tion of  illegal  drugs  into  an  effective  communications 
network,  was  repealed  by  Pub.  L.  101-189,  div.  A,  title 
XII,  §  1204(b),  Nov.  29,  1989,  103  Stat.  1564.  See  sec- 
tion 1204(a)  of  Pub.  L.  101-189  set  out  as  a  note  under 
section  124  of  this  title. 

Enhanced  Drug  Interdiction  and  Enporcement 
Role  por  National  Guard 

Section  1105  of  Pub.  L.  100-456,  which  related  to 
funding  and  training  of  National  Guard  for  purpose  of 
drug  interdiction  and  enforcement  operations  and  for 
operation  and  maintenance  of  equipment  and  facilities 
for  such  purpose,  was  repealed  by  Pub.  L.  101-189,  div. 
A,  title  XII,  §  1207(b),  Nov.  29,  1989,  103  Stat.  1566. 
See  section  112  of  Title  32,  National  Guard. 

§375.  Restriction  on  direct  participation  by  military 
personnel 

The  Secretary  of  Defense  shall  prescribe  such 
regulations  as  may  be  necessary  to  ensure  that 
any  activity  (including  the  provision  of  any 
equipment  or  facility  or  the  assignment  or 
detail  of  any  personnel)  under  this  chapter 
does  not  include  or  permit  direct  participation 
by  a  member  of  the  Army,  Navy,  Air  Force,  or 
Marine  Corps  in  a  search,  seizure,  arrest,  or 
other  similar  activity  unless  participation  in 
such  activity  by  such  member  is  otherwise  au- 
thorized by  law. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XII, 
§  1211,  Nov.  29,  1989,  103  Stat.  1567.) 

Amendments 

1989~Pub.  L.  101-189  substituted  "any  activity"  for 
"the  provision  of  any  support",  struck  out  "to  any  ci- 
vilian law  enforcement  official"  after  "any  person- 
nel)", and  substituted  "a  search,  seizure,  arrest,"  for 
"a  search  and  seizure,  an  arrest,". 

CHAPTER  20— HUMANITARIAN  AND  OTHER 
ASSISTANCE 

§  401.  Humanitarian  and  civic  assistance  provided  in 
conjunction  with  military  operations 

Appropriation  of  Funds  for  Humanitarian  and 
Civic  Assistance;  Annual  Report  to  Congress  on 
Obligations;  Use  of  Civic  Action  Teams  in  Trust 
Territories  of  Pacific  Islands  and  Freely  Asso- 
ciated States  of  Micronesia 

Pub.  L.  102-172,  title  VIII,  §  8021,  Nov.  26,  1991,  105 
Stat.  1175,  provided  that:  "Within  the  fimds  appropri- 
ated for  the  operation  and  maintenance  of  the  Armed 
Forces,  funds  are  hereby  appropriated  pursuant  to  sec- 
tion 401  of  title  10,  United  States  Code,  for  humanitar- 
ian and  civic  assistance  costs  under  chapter  20  of  title 
10,  United  States  Code.  Such  funds  may  also  be  obli- 
gated for  humanitarian  and  civic  assistance  costs  inci- 
dental to  authorized  operations  and  pursuant  to  au- 
thority granted  in  section  401  of  chapter  20  of  title  10, 
United  States  Code,  and  these  obligations  shall  be  re- 
ported to  Congress  on  September  30  of  each  year:  Pro- 
vided, That  f imds  available  for  operation  and  mainte- 
nance shall  be  available  for  providing  humanitarian 
and  similar  assistance  by  using  Civic  Action  Teams  in 
the  Trust  Territories  of  the  Pacific  Islands  and  freely 
associated  states  of  Micronesia,  pursuant  to  the  Com- 
pact of  Free  Association  as  authorized  by  Public  Law 
99-239  [48  U.S.C.  1681  note]:  Provided  further.  That 
upon  a  determination  by  the  Secretary  of  the  Army 
that  such  action  is  beneficial  for  graduate  medical 
education  programs  conducted  at  Army  medical  facili- 
ties located  in  Hawaii,  the  Secretary  of  the  Army  may 
authorize  the  provision  of  medical  services  at  such  fa- 
cilities and  transportation  to  such  facilities,  on  a  non- 
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reimbursable  basis,  for  civilian  patients  from  Ameri- 
can Samoa,  the  Commonwealth  of  the  Northern  Mari- 
ana Islands,  the  Marshall  Islands,  the  Federated 
States  of  Micronesia,  Palau,  and  Guam/' 

Similar  provisions  were  contained  in  the  following 
prior  appropriation  acts: 

Pub.  L.  101-511,  title  VIII,  §  8021,  Nov.  5.  1990,  104 
Stat.  1879. 

Pub.  L.  101-165,  title  IX,  §  9031,  Nov.  21,  1989,  103 
Stat.  1135. 

§  402.  Transportation  of  humanitarian  relief  supplies 
to  foreign  countries 

iSee  main  edition  for  text  ofia)  to  (c)] 

(d)  Not  later  than  July  31  each  year,  the  Sec- 
retary of  State  shall  submit  to  the  Committees 
on  Armed  Services  and  Foreign  Relations  of 
the  Senate  and  the  Committees  on  Armed  Serv- 
ices and  Foreign  Affairs  of  the  House  of  Repre- 
sentatives a  report  identifying  the  origin,  con- 
tents, destination,  and  disposition  of  all  sup- 
plies transported  under  this  section  during  the 
12-month  period  ending  on  the  preceding  Jime 
30. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XIII, 
§  1311(2),  Nov.  5,  1990,  104  Stat.  1669.) 

Amendments 

1990— Subsec.  (d).  Pub.  L.  101-510  substituted  "Not 
later  than  July  31  each  year"  for  "At  the  end  of  each 
six-month  period'*  and  "the  12-month  period  ending 
on  the  preceding  Jime  30"  for  "such  six-month 
period". 

Delegation  of  Functions 

Functions  of  President  under  subsec.  (b)(2)  delegat- 
ed to  Secretary  of  State  by  section  l-201(a)(24)  of  Ex. 
Ord.  No.  12163,  Sept.  29,  1979,  44  F.R.  56673,  as 
amended,  set  out  as  a  note  under  section  2381  of  Title 
22,  Foreign  Relations  and  Intercourse. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  22  section  5463. 

CHAPTER  21— DEPARTMENT  OF  DEFENSE 
INTELLIGENCE  MATTERS 

Subchapter  Sec. 

I.  General  Matters 421 

II.  Intelligence  Commercial  Activities 431 

Amendments 

1991-Pub.  L.  102-88,  title  V,  §  504(a)(1),  Aug.  14, 
1991,  105  Stat.  437,  added  items  for  subchapters  I  and 
II. 

SUBCHAPTER  I— GENERAL  MATTERS 


Sec. 
421. 


Funds  for  foreign  cryptologic  support. 
Amendments 


1991— Pub.  L.  102-88,  title  V,  §  504(a)(1),  Aug.  14, 
1991, 105  Stat.  437,  added  subchapter  heading. 

1989— Pub.  L.  101-189,  div.  A,  title  XVI,  §  1622(c)(2), 
Nov.  29,  1989.  103  Stat.  1604,  substituted  "Funds  for 
foreign  ciyptologic  support"  for  "Funds  for  Foreign 
Cryptologic  Support"  in  item  421. 

§  421.  Funds  for  foreign  cryptologic  support 

iSee  main  edition  for  text  ofia)  and  (5)3 

(c)  Any  funds  expended  under  the  authority 
of  subsection  (a)  shall  be  reported  to  the  Select 


Committee  on  Intelligence  of  the  Senate  and 
the  Permanent  Select  Committee  on  Intelli- 
gence of  the  House  of  Representatives  pursu- 
ant to  the  provisions  of  title  V  of  the  National 
Security  Act  of  1947  (50  U.S.C.  413  et  seq.). 
Funds  expended  under  the  authority  of  subsec- 
tion (b)  shall  be  reported  pursuant  to  proce- 
dures jointly  agreed  upon  by  such  committees 
and  the  Secretary  of  Defense. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1622(c)(3),  Nov.  29,  1989,  103  Stat.  1604.) 

Amendments 

1989— Subsec.  (c).  Pub.  L.  101-189  substituted 
"House  of  Representatives  pursuant  to  the  provisions 
of  title  V  of  the  National  Security  Act  of  1947  (50 
U.S.C.  413  et  seq.).  Funds"  for  "House  pursuant  to  the 
provisions  of  title  V  of  the  National  Security  Act  of 
1947,  as  amended,  and  funds". 

SUBCHAPTER  II— INTELLIGENCE 
COMMERCIAL  ACTIVITIES 

Sec. 

431.  Authority  to  engage  in  commercial  activities 

as  security  for  intelligence  collection  activi- 
ties. 

432.  Use,  disposition,  and  auditing  of  funds. 

433.  Relationship  with  other  Federal  laws. 

434.  Reservation  of  defenses  and  immunities. 

435.  Limitations. 

436.  Regulations. 

437.  Congressional  oversight. 

Amendments 

1991— Pub.  L.  102-88,  title  V,  §  504(a)(2),  Aug.  14. 
1991,  105  Stat.  437,  added  subchapter  heading  and 
analysis  of  sections. 

§  431.  Authority  to  engage  in  commercial  activities  as 
security  for  intelligence  collection  activities 

(a)  Authority.— The  Secretary  of  Defense, 
subject  to  the  provisions  of  this  subchapter, 
may  authorize  the  conduct  of  those  commercial 
activities  necessary  to  provide  security  for  au- 
thorized intelligence  collection  activities  abroad 
undertaken  by  the  Department  of  Defense.  No 
commercial  activity  may  be  initiated  pursuant 
to  this  subchapter  after  December  31, 1995. 

(b)  Interagency  Coordination  and  Sup- 
port.—Any  such  activity  shall— 

(1)  be  coordinated  with,  and  (where  appro- 
priate) be  supported  by,  the  Director  of  Cen- 
tral Intelligence;  and 

(2)  to  the  extent  the  activity  takes  place 
within  the  United  States,  be  coordhiated 
with,  and  (where  appropriate)  be  supported 
by,  the  Director  of  the  Federal  Bureau  of  In- 
vestigation. 

(c)  Definitions.— In  this  subchapter: 

(1)  The  term  "commercial  activities"  means 
activities  that  are  conducted  in  a  manner  con- 
sistent with  prevailing  commercial  practices 
and  includes— 

(A)  the  acquisition,  use,  sale,  storage  and 
disposal  of  goods  and  services; 

(B)  entering  into  employment  contracts 
and  leases  and  other  agreements  for  real 
and  personal  property; 

(C)  depositing  funds  into  and  withdrawing 
funds  from  domestic  and  foreign  commer- 
cial business  or  financial  institutions; 
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(D)  acquiring  licenses,  registrations,  per- 
mits, and  insurance;  and 

(E)  establishing    corporations,    partner- 
ships, and  other  legal  entities. 

(2)  The  term  "intelligence  collection  activi- 
ties" means  the  collection  of  foreign  intelli- 
gence and  counterintelligence  information. 

(Added  Pub.  L.  102-88,  title  V,  §  504(a)(2),  Aug. 
14,  1991,  105  Stat.  437.) 

Effective  Date 

Section  504(b)  of  Pub.  L.  102-88  provided  that:  "The 
Secretary  of  Defense  may  not  authorize  any  activity 
under  section  431  of  title  10,  United  States  Code,  as 
added  by  subsection  (a),  until  the  later  of— 

"(1)  the  end  of  the  90-day  period  beginning  on  the 
date  of  the  enactment  of  this  Act  [Aug.  14,  1991];  or 
"(2)  the  effective  date  of  regulations  first  pre- 
scribed under  section  436  of  such  title,  as  added  by 
subsection  (a)." 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  433  of  this  title. 

§  432.  Use,  disposition,  and  auditing  of  funds 

(a)  Use  op  Funds.— Funds  generated  by  a 
commercial  activity  authorized  pursuant  to  this 
subchapter  may  be  used  to  offset  necessary  and 
reasonable  expenses  arising  from  that  activity. 
Use  of  such  funds  for  that  piupose  shall  be 
kept  to  the  minimum  necessary  to  conduct  the 
activity  concerned  in  a  secure  manner.  Any 
funds  generated  by  the  activity  in  excess  of 
those  required  for  that  purpose  shall  be  depos- 
ited, as  often  as  may  be  practicable,  into  the 
Treasury  as  miscellaneous  receipts. 

(b)  Audits.— (1)  The  Secretary  of  Defense 
shall  assign  an  organization  within  the  Depart- 
ment of  Defense  to  have  auditing  responsibility 
with  respect  to  activities  authorized  imder  this 
subchapter. 

(2)  That  organization  shall  audit  the  use  and 
disposition  of  fxmds  generated  by  any  commer- 
cial activity  authorized  under  this  subchapter 
not  less  often  than  annually.  The  results  of  all 
such  audits  shall  be  promptly  reported  to  the 
intelligence  committees  (as  defined  in  section 
437(d)  of  this  title). 

(Added  Pub.  L.  102-88,  title  V,  §  504(a)(2),  Aug. 
14,  1991,  105  Stat.  438.) 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  437  of  this  title. 

§  433.  Relationship  with  other  Federal  laws 

(a)  In  General.— Except  as  provided  by  sub- 
section (b),  a  commercial  activity  conducted 
pursuant  to  this  subchapter  shall  be  carried  out 
in  accordance  with  applicable  Federal  law. 

(b)  Authorization  op  Waivers  When  Neces- 
sary TO  Maintain  Security.— (1)  If  the  Secre- 
tary of  Defense  determines,  in  connection  with 
a  commercial  activity  authorized  pursuant  to 
section  431  of  this  title,  that  compliance  with 
certain  Federal  laws  or  regulations  pertaining 
to  the  management  and  administration  of  Fed- 
eral agencies  would  create  an  unacceptable  risk 
of  compromise  of  an  authorized  intelligence  ac- 
tivity, the  Secretary  may,  to  the  extent  neces- 
sary to  prevent  such  compromise,  waive  compli- 
ance with  such  laws  or  regulations. 


(2)  Any  determination  and  waiver  by  the  Sec- 
retary under  paragraph  (1)  shall  be  made  in 
writing  and  shall  include  a  specification  of  the 
laws  and  regulations  for  which  compliance  by 
the  commercial  activity  concerned  is  not  re- 
quired consistent  with  this  section. 

(3)  The  authority  of  the  Secretary  under 
paragraph  (1)  may  be  delegated  only  to  the 
Deputy  Secretary  of  Defense,  an  Under  Secre- 
tary of  Defense,  an  Assistant  Secretary  of  De- 
fense, or  a  Secretary  of  a  military  department. 

(c)  Federal  Laws  and  Regulations.— For  pur- 
poses of  this  section.  Federal  laws  and  regula- 
tions pertaining  to  the  management  and  admin- 
istration of  Federal  agencies  are  only  those 
Federal  laws  and  regulations  pertaining  to  the 
following: 

(1)  The  receipt  and  use  of  appropriated  and 
nonappropriated  funds. 

(2)  The  acquisition  or  management  of  prop- 
erty or  services. 

(3)  Information  disclosure,  retention,  and 
management. 

(4)  The  employment  of  personnel. 

(5)  Pajnnents  for  travel  and  housing. 

(6)  The  establishment  of  legal  entities  or 
government  instrumentalities. 

(7)  Foreign  trade  or  financial  transaction 
restrictions  that  would  reveal  the  commercial 
activity  as  an  activity  of  the  United  States 
Government. 

(Added  Pub.  L.  102-88,  title  V,  §  504(a)(2),  Aug. 
14,  1991, 105  Stat.  438.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  436,  437  of  this 
title. 

§  434.  Reservation  of  defenses  and  immunities 

The  submission  to  judicial  proceedings  in  a 
State  or  other  legal  jurisdiction,  in  connection 
with  a  commercial  activity  undertaken  pursu- 
ant to  this  subchapter,  shall  not  constitute  a 
waiver  of  the  defenses  and  immunities  of  the 
United  States. 

(Added  Pub.  L.  102-88,  title  V,  §  504(a)(2),  Aug. 
14,  1991,  105  Stat.  439.) 

§  435.  Limitations 

(a)  Lawful  AcriviTiES.—Nothing  in  this  sub- 
chapter authorizes  the  conduct  of  any  intelli- 
gence activity  that  is  not  otherwise  authorized 
by  law  or  Executive  order. 

(b)  Domestic  Activities.— Personnel  conduct- 
ing commercial  activity  authorized  by  this  sub- 
chapter may  only  engage  in  those  activities  in 
the  United  States  to  the  extent  necessary  to 
support  intelligence  activities  abroad. 

(c)  Providing  Goods  and  Services  to  the  De- 
partbcent  of  Defense.— Commercial  activity 
may  not  be  undertaken  within  the  United 
States  for  the  purpose  of  providing  goods  and 
services  to  the  Department  of  Defense,  other 
than  as  may  be  necessary  to  provide  security 
for  the  activities  subject  to  this  subchapter. 

(d)  Notice  to  United  States  Persons.— (1)  In 
carrying  out  a  commercial  activity  authorized 
under  this  subchapter,  the  Secretary  of  De- 
fense may  not  permit  an  entity  engaged  in  such 
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activity  to  employ  a  United  States  person  in  an 
operational,  managerial,  or  supervisory  posi- 
tion, and  may  not  assign  or  detail  a  United 
States  person  to  perform  operational,  manage- 
rial, or  supervisory  duties  for  such  an  entity, 
unless  that  person  is  informed  in  advance  of 
the  intelligence  security  purpose  of  that  activi- 
ty. 

(2)  In  this  subsection,  the  term  ''United 
States  person"  means  an  individual  who  is  a  cit- 
izen of  the  United  States  or  an  alien  lawfully 
admitted  to  the  United  States  for  permanent 
residence. 

(Added  Pub.  L.  102-88,  title  V,  §  504(a)(2),  Aug. 
14,  1991,  105  Stat.  439.) 

§  436.  Regulations 

The  Secretary  of  Defense  shall  prescribe  reg- 
ulations to  implement  the  authority  provided 
in  this  subchapter.  Such  regulations  shall  be 
consistent  with  this  subchapter  and  shall  at  a 
minimum— - 

(1)  specify  all  elements  of  the  Department 
of  Defense  who  are  authorized  to  engage  in 
commercial  activities  pursuant  to  this  sub- 
chapter; 

(2)  require  the  personal  approval  of  the 
Secretary  or  Deputy  Secretary  of  Defense  for 
all  sensitive  activities  to  be  authorized  pursu- 
ant to  this  subchapter; 

(3)  specify  all  officials  who  are  authorized 
to  grant  waivers  of  laws  or  regulations  pursu- 
ant to  section  433(b)  of  this  title,  or  to  ap- 
prove the  establishment  or  conduct  of  com- 
mercial activities  pursuant  to  this  subchapter; 

(4)  designate  a  single  office  within  the  De- 
fense Intelligence  Agency  to  be  responsible 
for  the  management  and  supervision  of  all  ac- 
tivities authorized  imder  this  subchapter; 

(5)  require  that  each  commercial  activity 
proposed  to  be  authorized  under  this  sub- 
chapter be  subject  to  appropriate  legal  review 
before  the  activity  is  authorized;  and 

(6)  provide  for  appropriate  internal  audit 
controls  and  oversight  for  such  activities. 

(Added  Pub.  L.  102-88,  title  V,  §  504(a)(2),  Aug. 
14,  1991,  105  Stat.  439.) 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  437  of  this  title. 

§  437.  Congressional  oversight 

(a)  Proposed  Regulations.— Copies  of  regula- 
tions proposed  to  be  prescribed  under  section 
436  of  this  title  (including  any  proposed  revi- 
sion to  such  regulations)  shall  be  submitted  to 
the  intelligence  committees  not  less  than  30 
days  before  they  take  effect. 

(b)  Current  Information.— Consistent  with 
title  V  of  the  National  Security  Act  of  1947  (50 
U.S.C.  413  et  seq.),  the  Secretary  of  Defense 
shall  ensure  that  the  intelligence  committees 
are  kept  fully  and  currently  informed  of  actions 
taken  pursuant  to  this  subchapter,  including 
any  significant  anticipated  activity  to  be  au- 
thorized pursuant  to  this  subchapter.  The  Sec- 
retary shall  promptly  notify  the  appropriate 
committees  of  Congress  whenever  a  corpora- 
tion, partnership,  or  other  legal  entity  is  estab- 
lished pursuant  to  this  subchapter. 


(c)  Annual  Report.— Not  later  than  January 
15  of  each  year,  the  Secretary  shall  submit  to 
the  appropriate  committees  of  Congress  a 
report  on  all  commercial  activities  authorized 
imder  this  subchapter  that  were  undertaken 
during  the  previous  fiscal  year.  Such  report 
shall  include  (with  respect  to  the  fiscal  year 
covered  by  the  report)— 

(Da  description  of  any  exercise  of  the  au- 
thority provided  by  section  433(b)  of  this 
title; 

(2)  a  description  of  any  expenditure  of 
fimds  made  pursuant  to  this  subchapter 
(whether  from  appropriated  or  non-appropri- 
ated funds);  and 

(3)  a  description  of  any  actions  taken  with 
respect  to  audits  conducted  pursuant  to  sec- 
tion 432  of  this  title  to  implement  recommen- 
dations or  correct  deficiencies  identified  in 
such  audits. 

(d)  Intelligence  Committees  Defined.— In 
this  section,  the  term  "intelligence  committees** 
means  the  Select  Committee  on  Intelligence  of 
the  Senate  and  the  Permanent  Select  Commit- 
tee on  Intelligence  of  the  House  of  Representa- 
tives. 

(Added  Pub.  L.  102-88,  title  V,  §  504(a)(2),  Aug. 
14,  1991,  105  Stat.  440.) 

References  in  Text 

The  National  Security  Act  of  1947,  referred  to  in 
subsec.  (b),  is  act  July  26,  1947,  eh.  343,  61  Stat.  495,  as 
amended.  Title  V  of  the  Act  is  classified  generally  to 
subchapter  III  (§  413  et  seq.)  of  chapter  15  of  Title  50, 
War  and  National  Defense.  For  complete  classification 
of  this  Act  to  the  Code,  see  Short  Title  note  set  out 
under  section  401  of  Title  50  and  Tables. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  432  of  this  title. 

PART  II— PERSONNEL 

Chap.  Sec. 

33.  Original  Appointments  of  Regular  Of- 
ficers in  Grades  Above  Warrant  Offi- 
cer Grades 531 

33A.  Appointment,  Promotion,  and  Involun- 
tary Separation  and  Retirement  for 
Members  on  the  Warrant  Officer 
Active-Duty  List 571 

58.  Benefits  and  Services  for  Members 
Being  Separated  or  Recently  Sepa- 
rated        1141 

85.        Procurement  Management  Personnel ...       1621 

87.        Defense  Acquisition  Workforce 1701 

Amendment  of  Analysis 

Pub,  L.  102-190,  (Av.  A,  title  X, 
§  1061iaX26)iOiiiX  Dec.  5,  1991,  105  Stat 
1474,  provided  that,  effective  Oct  1,  1993, 
this  analysis  is  amended  by  striking  out  the 
item  for  chapter  85. 

Amendments 

1991— Pub.  L.  102-190,  div.  A.  title  XI.  §  1112(b)(2). 
Dec.  5,  1991.  105  Stat.  1501.  substituted  "Original  Ap- 
pointments of  Regular  Officers  in  Grades  Above  War- 
rant Officer  Grades"  for  "Appointments  in  Regular 
Components"  in  item  for  chapter  33  and  added  item 
for  chapter  33A. 

Pub.  L,  102-25,  title  VII.  §  701(e)(1).  Apr.  6.  1991.  105 
Stat.  114,  added  item  for  chapter  85. 
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1990— Pub.  L.  101-510,  div.  A,  title  V,  S  502(a)(2),  title 
XII,  §  1202(b),  Nov.  5,  1990,  104  Stat.  1557,  1656,  added 
items  for  chapters  58  and  87  and  struck  out  item  for 
chapter  85  ''Procurement  Management  Personnel". 


Sec. 
513. 


CHAPTER  31— ENLISTMENTS 


Enlistments:  Delayed  Entry  Program. 
Amendments 


1989— Pub.  L.  101-189.  div.  A.  title  V,  §  501(a)(2), 
Nov.  29, 1989, 103  Stat.  1435,  added  item  513. 

§  502.  Enlistment  oath:  who  ma;  administer 

Each  person  enlisting  in  an  armed  force  shall 
take  the  following  oath: 

"I,  ,  do  solemnly  swear 

(or  affirm)  that  I  will  support  and  defend  the 
Constitution  of  the  United  States  against  all 
enemies,  foreign  and  domestic;  that  I  will 
bear  true  faith  and  allegiance  to  the  same; 
and  that  I  will  obey  the  orders  of  the  Presi- 
dent of  the  United  States  and  the  orders  of 
the  officers  appointed  over  me,  according  to 
regulations  and  the  Uniform  Code  of  Military 
Justice.  So  help  me  God." 

This  oath  may  be  taken  before  any  commis- 
sioned officer  of  any  armed  force. 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  VI,  §  653(a)(1),  103  Stat.  1462.) 

Amendments 

1989~-Pub.  L.  101-189  struck  out  "or  affirmation" 
after  "This  oath". 

§505.    Regular    components:    qualifications,    term, 
grade 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  513,  519,  802  of 
this  title. 

§  510.  Reserve  components:  qualifications 

Treatbcent  of  Single  Parents  Enlisting  in  Reserve 
Components  of  the  Armed  Forces 

Pub.  L.  99-661,  div.  A,  title  V,  §  523,  Nov.  14,  1986, 
100  Stat.  3871,  as  amended  by  Pub.  L.  100-180,  div.  A, 
title  V,  §503,  Dec.  4,  1987,  101  Stat.  1085;  Pub.  L. 
101-189,  div.  A,  title  V,  §  504,  Nov.  29,  1989,  103  Stat. 
1437,  which  provided  that,  in  determining  imder  sec- 
tion 510  of  title  10  whether  a  person  who  is  applying 
to  enlist  in  a  reserve  component  of  the  Armed  Forces 
upon  discharge  or  release  from  active  duty  is  qualified 
for  enlistment  as  a  Reserve  of  an  Armed  Force,  the 
Secretary  concerned  may  not  disqualify  the  person  be- 
cause the  person  is  a  single  parent  if  the  person  is 
otherwise  qualified  for  enlistment,  the  person  became 
a  single  parent  while  serving  on  active  duty,  and  the 
person's  status  as  a  single  parent  was  not  a  factor  in 
the  person's  discharge  or  release  from  active  duty, 
with  provision  that  the  requirements  imposed  with  re- 
spect to  parenthood  not  be  more  stringent  than  those 
imposed  on  a  member  who  becomes  a  single  parent 
during  the  term  of  the  member's  enlistment,  and  with 
provision  defining  "single  parent"  as  a  person  who  is 
not  married  and  who  has  custody  of  a  chUd  under  the 
age  of  18  pursuant  to  a  court  order,  expired  on  Sept. 
30, 1991. 

§  511.  Reserve  components:  terms 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  5  section  2108;  title 
14  section  713;  title  37  section  205;  title  38  sections 
3002,  3202,  3452,  3501;  title  50  App.  section  456. 


§  513.  Enlistments:  Delayed  Entry  Program 

(a)  A  person  with  no  prior  military  service 
who  is  qualified  under  section  505  of  this  title 
and  applicable  regulations  for  enlistment  in  a 
regular  component  of  an  armed  force  may 
(except  as  provided  in  subsection  (c))  be  enlist- 
ed as  a  Reserve  for  service  in  the  Army  Re- 
serve, Naval  Reserve,  Air  Force  Reserve, 
Marine  Corps  Reserve,  or  Coast  Guard  Reserve 
for  a  term  of  not  less  than  six  years  nor  more 
than  eight  years. 

(b)  Unless  sooner  ordered  to  active  duty 
under  chapter  39  of  this  title  or  another  provi- 
sion of  law,  a  person  enlisted  under  subsection 
(a)  shall,  within  365  days  after  such  enlistment, 
be  discharged  from  the  reserve  component  in 
which  enlisted  and  immediately  be  enlisted  in 
the  regular  component  of  an  armed  force. 
During  the  period  beginning  on  the  date  on 
which  the  person  enlists  under  subsection  (a) 
and  ending  on  the  date  on  which  the  person  is 
enlisted  in  a  regular  component  under  the  pre- 
ceding sentence,  the  person  shall  be  in  the 
Ready  Reserve  of  the  armed  force  concerned. 

(c)  A  person  who  is  under  orders  to  report  for 
induction  into  an  armed  force  under  the  Mili- 
tary Selective  Service  Act  (50  U.S.C.  App.  451  et 
seq.),  except  as  provided  in  clause  (ii)  or  (iii)  of 
section  6(c)(2)(A)  of  that  Act,  may  not  be  en- 
listed under  subsection  (a). 

(d)  This  section  shall  be  carried  out  imder 
regulations  to  be  prescribed  by  the  Secretary  of 
Defense  or  the  Secretary  of  Transportation 
with  respect  to  the  Coast  Guard  when  it  is  not 
operating  as  a  service  in  the  Navy. 

(Added  Pub.  L.  101-189.  div.  A,  title  V, 
§  501(a)(1),  Nov.  29,  1989,  103  Stat.  1435.  and 
amended  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1484(k)(2),  Nov.  5,  1990, 104  Stat.  1719.) 

References  in  Text 

The  Military  Selective  Service  Act,  referred  to  in 
subsec.  (c),  is  act  June  24, 1948,  ch.  625,  62  Stat.  604,  as 
amended,  which  is  classified  principally  to  section  451 
et  seq.  of  the  Appendix  to  Title  50,  War  and  National 
Defense.  Section  6  of  such  Act,  is  classified  to  section 
456  of  the  Appendix  to  Title  50.  For  complete  classifi- 
cation of  this  Act  to  the  Code,  see  References  in  Text 
note  set  out  under  section  451  of  the  Appendix  to  Title 
50  and  Tables. 

Prior  Provisions 

A  prior  section  513,  act  Aug.  10,  1956,  ch.  1041,  70A 
Stat.  18,  which  related  to  promotion  of  enlisted  mem- 
bers of  Reserve  components,  was  repealed  by  Pub.  L. 
85-861.  §  36B(1),  Sept.  2, 1958,  72  Stat.  1570. 

Amendments 

1990— Subsecs.  (b),  (c).  Pub.  L.  101-510  substituted 
"subsection  (a)"  for  "paragraph  (1)". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  270  of  this  title; 
title  37  section  205. 

§517.   Authorized   daily   average:   members   in   pay 
grades  E-8  and  E-9 

ISee  main  edition  for  text  ofia)l 

(b)  The  number  of  enlisted  members  in  pay 
grades  E-8  and  E-9  who  may  be  on  active  duty 
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(other  than  for  training)  or  on  full-time  Nation- 
al Guard  duty  under  the  authority  of  section 
502(f)  of  title  32  (other  than  for  training)  as  of 
the  end  of  any  fiscal  year  in  connection  with  or- 
ganizing, administering,  recruiting,  instructing, 
or  trainhig  the  reserve  components  or  the  Na- 
tional Guard  may  not  exceed  the  number  for 
that  grade  and  armed  force  in  the  following 
table: 


Grade 

Anny 

Navy 

Air 
Force 

Marine 
CoriM 

E-9... 
E-8... 

569 
2.585 

202 
429 

279 
800 

14 
74 

iSee  main  edition  for  text  ofic)l 

(As  amended  Pub.  L.  101-189,  div.  A,  title  IV, 
§  413(a),  Nov.  29,  1989,  103  Stat.  1433;  Pub.  L. 
102-190.  div.  A,  title  IV,  §  413(a),  Dec.  5.  1991, 
105  Stat.  1352.) 

Amendments 

1991— Subsec.  (b).  Pub.  L.  102-190,  in  table,  increased 
fiscal  year  limitation  on  number  of  enlisted  men  in 
pay  grade  E-8  on  active  duty  affecting  reserve  compo- 
nents of  the  Air  Force  from  670  to  800.  and  increased 
limitation  on  nimiber  of  enlisted  men  in  pay  grade  E-9 
on  active  duty  affecting  reserve  components  of  the 
Army  from  557  to  569,  the  Air  Force  from  231  to  279, 
and  the  Marine  Corps  from  13  to  14. 

1989-Subsec.  (b).  Pub.  L.  101-189,  §  413(a)(2).  in 
table.  Increased  fiscal  year  limitation  on  number  of  en- 
listed men  in  pay  grades  E-8  and  E-9  on  active  duty 
affecting  reserve  components  of  the  armed  forces: 
Army,  to  557  and  2.585  from  542  and  2.504,  respective- 
ly; Navy,  to  202  and  429  from  200  and  425.  respective- 
ly; Air  Force,  to  231  and  670  from  224  and  637.  respec- 
tively. Marine  Corps  figures  remained  unchanged. 

Pub.  L.  101-189.  §  413(a)(1).  in  table,  increased  fiscal 
year  limitation  on  number  of  enlisted  men  in  pay 
grades  E-8  and  E-9  on  active  duty  affecting  reserve 
components  of  the  armed  forces:  Army,  to  542  and 
2.504  from  529  and  2.350.  respectively;  Navy,  to  200 
and  425  from  180  and  400.  respectively;  Air  Force,  to 
224  and  637  from  150  and  425.  respectively.  Marine 
Corps  figures  remained  unchanged. 

Effective  Date  of  1989  Amendbcent 

Section  413(a)(2)  of  Pub.  L.  101-189  provided  that 
the  amendment  made  by  that  section  is  effective  Oct. 
1. 1990. 

Authority  To  Waive  Grade  Strength  Laws  for 
Fiscal  Year  1991;  Certification;  Relationship  to 
Other  Suspension  Authority 

Pub.  L.  102-25.  title  II.  §§  201(b),  202,  205(b).  Apr.  6, 
1991,  105  Stat.  79.  80,  provided  that  the  Secretary  of  a 
military  department  may  suspend,  for  fiscal  year  1991, 
the  operation  of  any  provision  of  this  section  and  sec- 
tion 523,  524.  525.  or  526  of  this  title  with  respect  to 
that  military  department,  that  such  Secretary  may  ex- 
ercise such  authority  only  after  submission  to  the  con- 
gressional defense  committees  of  a  certification  in 
writing  that  such  authority  is  necessary  because  of 
personnel  actions  associated  with  Operation  Desert 
Storm,  and  that  such  authority  is  in  addition  to  the 
authority  provided  in  section  527  of  this  title. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  32  section  112. 


CHAPTER  32— OFFICER  STRENGTH  AND 
DISTRIBUTION  IN  GRADE 

§  521.  Authority  to  prescribe  total  strengths  of  offi- 
cers on  active  duty  and  officer  strengths  in  vari- 
ous categories 

(a)  Whenever  the  needs  of  the  services  re- 
quh-e,  but  at  least  once  each  fiscal  year,  the 
Secretary  of  Defense  shaT  prescribe  the  total 
authorized  active-duty  strength  as  of  the  end  of 
the  fiscal  year  for  officers  in  grades  above  chief 
warrant  officer.  W-5,  for  each  of  the  armed 
forces  under  the  jurisdiction  of  the  Secretary 
of  a  military  department. 

iSee  main  edition  for  text  o/(6)] 

(As  amended  Pub.  L.  102-190,  div.  A,  title  XI, 
§  1131(1)(A),  Dec.  5,  1991, 105  Stat.  1505.) 

Amendments 

1991~Subsec.  (a).  Pub.  L.  102-190  substituted  "chief 
warrant  officer,  W-5,"  for  "warrant  officer  (W-4)". 

Effective  Date  of  1991  Amendment 

Section  1132  of  title  XI  of  Pub.  L.  102-190  provided 
that:  "This  title  [enacting  sections  571  to  583  and  742 
of  this  title,  amending  this  section,  sections  522,  597, 
598,  603,  628,  644,  741,  1166,  1174,  1305,  1406,  5414, 
5457,  5458,  5501  to  5503,  5596,  5600,  5665,  6389,  and 
6391  of  this  title,  sections  286a  and  334  of  Title  14, 
Coast  Guard,  and  sections  201,  301,  301c,  305a,  and  406 
of  Title  37,  Pay  and  Allowances  of  the  Uniformed 
Services,  repealing  sections  555  to  565,  602,  and  745  of 
this  title,  and  enacting  provisions  set  out  as  notes 
under  sections  555  and  571  of  this  title  and  section 
1009  of  Title  37]  and  the  amendments  made  by  this 
title  shall  take  effect  on  February  1,  1992.*' 

Strength  of  Active  Duty  Officer  Corps 

Pub.  L.  99-661,  div.  A.  title  IV,  §  403,  Nov.  14,  1986, 
100  Stat.  3859,  as  amended  by  Tub.  L.  100-456,  div.  A. 
title  IV,  §  402(a),  Sept.  29,  1988.  i02  Stat.  1963;  Pub.  L. 
101-189,  div.  A,  title  VI,  §  653(e)(2),  Nov.  29,  1989,  103 
Stat.  1463,  provided  that: 

iSee  main  edition  for  text  of  (a)] 

"(b)  Exclusions.— In  computing  the  authorized 
strength  of  commissioned  officers  under  subsection 
(a),  officers  in  the  following  categories  shall  be  ex- 
cluded: 

"(1)  Reserve  officers— 
"(A)  on  active  duty  for  training; 
"(B)  on  active  duty  under  section  265,  270(b), 
672a,  3021,  3496,  5251,  5252,  8021,  or  8496  of  title 
10,  United  States  Code,  or  imder  section  708  of 
title  32,  United  States  Code; 

iSee  main  edition  for  text  of  iO  to  iF),  (2)  and  (3); 
(c)] 

§522.  Authorized  total  strengths:  regular  commis- 
sioned officers  on  active  duty 

The  authorized  strengths  of  the  Army,  Navy, 
Air  Force,  and  Marine  Corps  in  regular  officers 
(other  than  retired  officers)  in  grades  above 
chief  warrant  officer,  W-5,  are  as  follows: 

Army 63,000 

Navy 55,000 

Air  Force 80,000 

Marine  Corps 17,000 

(As  amended  Pub.  L.  102-190,  div.  A,  title  XI, 
§  1131(1)(B).  Dec.  5,  1991,  105  Stat.  1505.) 
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Amendments 

1991— Pub.  L.  102-190  substituted  "chief  warrant  of- 
ficer. W-5,"  for  "chief  warrant  officer  (W-4)". 

Effective  Date  of  1991  Amendbcent 

Amendment  by  Pub.  L.  102-190  effective  Feb.  1, 
1992,  see  section  1132  of  Pub.  L.  102-190,  set  out  as  a 
note  under  section  521  of  this  title. 

§  523.  Authorized  strengths:  commissioned  officers  on 
active  duty  in  grades  of  m^or,  lieutenant  colo- 
nel, and  colonel  and  Navy  grades  of  lieutenant 
commander,  commander,  and  captain 

(a)(1)  Except  as  provided  in  subsection  (c),  of 
the  total  number  of  commissioned  officers  serv- 
ing on  active  duty  in  the  Army,  Air  Force,  or 
Marine  Corps  at  the  end  of  any  fiscal  year  (ex- 
cluding officers  in  categories  specified  in  sub- 
section (b)),  the  number  of  officers  who  may  be 
serving  on  active  duty  in  each  of  the  grades  of 
major,  lieutenant  colonel,  and  colonel  may  not, 
as  of  the  end  of  such  fiscal  year,  exceed  a 
number  determined  in  accordance  with  the  fol- 
lowing table: 


Total  number 
of 

commissioned 
officers 
(excluding 
officers  in 
categories 
specified  in 

subsection  (b)) 

on  active  duty: 


Number  of  officers  who  may  be  serving  on 
active  duty  in  the  grade  of: 


Major 


Lieutenant 
colonel 


Colonel 


Army: 

60,000 

65,000 

70.000 

75,000 

80,000 

85,000 

90,000 

95.000 

100.000... 

110,000... 

120,000... 

130,000... 

170.000... 
Air  Force: 

70.000 

75,000 

80,000 

85.000 

90.000 

95.000 

100.000... 

105.000... 

110,000... 

115,000... 

120,000... 

125,000... 
Marine 
Corps: 

12,500 

15,000 

17.500 

20.000 

22.500 

25,000 


11,580 
12.271 
12,963 
13,654 
14.346 
15.037 
15.729 
16.420 
17.112 
18,495 
19.878 
21.261 
26.793 

13.530 
14.266 
15.002 
15.738 
16.474 
17.210 
17,946 
18.682 
19.418 
20,154 
20,890 
21.626 


2.499 
2.766 
3.085 
3.404 
3.723 
4.042 


7.941 

8,330 

8,718 

9.107 

9.495 

9.884 

10.272 

10.661 

11.049 

11.826 

12.603 

13,380 

16,488 

9,428 
9,801 
10,175 
10,549 
10.923 
11.297 
11.671 
12,045 
12,418 
12.792 
13.165 
13,539 


1,388 
1,483 
1.579 
1.674 
1.770 
1.865 


3.080 
3.264 
3.447 
3.631 
3,814 
3.997 
4.181 
4.364 
4,548 
4.915 
5.281 
5.648 
7,116 

3,392 
3.573 
3,754 
3,935 
4,115 
4,296 
4,477 
4,658 
4,838 
5,019 
5,200 
5,381 


592 
613 
633 
654 
675 
695 


LSee  main  edition  for  text  of  (2)  and  i3);  (6)  to 
(d)] 


(As  amended  Pub.  L.  102-190,  div.  A,  title  IV, 
§  431,  Dec.  5, 1991, 105  Stat.  1354.) 

Amendments 

1991-^ubsec.  (a)(1).  Pub.  L.  102-190,  in  table,  de- 
creased numbers  of  officers  authorized  to  serve  on 
active  duty  in  the  Air  Force  in  the  grade  of  Colonel  to 
3,392,  3.573.  3.754.  3.935,  4.115.  4.296.  4,477.  4,658. 
4.838.  5,019.  5.200.  and  5.381  from  3,642,  3,823,  4.004. 
4.185.  4.365.  4.546.  4.727.  4.908.  5.088.  5.269.  5.450.  and 
5.631.  respectively. 

Tebiporary  Increase  in  Officer  Grade  Limitations 

Pub.  L.  101-189.  div.  A,  title  W.  §  403.  Nov.  29.  1989. 
103  Stat.  1431.  provided  that: 

"(a)  Authority  To  Increase  Nxtmbers  for  Fiscal 
Years  1990  and  1991.— The  Secretary  of  Defense  may 
increase  the  strength-in-grade  limitations  specified  in 
section  523(a)  of  title  10,  United  States  Code,  by  a 
total  of  250  positions,  to  be  distributed  among  grades 
and  services  as  the  Secretary  considers  appropriate. 
Any  increase  pursuant  to  the  preceding  sentence  in  an 
otherwise  applicable  limitation  shall  expire,  as  speci- 
fied by  the  Secretary,  not  later  than  September  30, 
1991. 

"(b)  Report  on  Grade  Table  RESTRicTiONs.~The 
Secretary  of  Defense  shall  submit  to  the  Committees 
on  Armed  Services  of  the  Senate  and  House  of  Repre- 
sentatives a  comprehensive  report  on  the  adequacy  of 
the  strength-in-grade  limitations  prescribed  in  section 
523(a)  of  title  10.  United  States  Code.  The  report  shaU 
particularly  address  how  those  limitations  affect  the 
abUity  of  the  Department  of  Defense  to  recruit  and 
retain  nurses  and  other  health  professionals  for  serv- 
ice on  active  duty.  The  report  shaU  include  such  rec- 
ommendations as  the  Secretary  considers  appropriate 
and  shaU  be  submitted  not  later  than  March  1.  1990." 

Temporary  Reduction  in  Number  of  Air  Force 
Colonels 

Pub.  L.  101-189.  div.  A.  title  IV,  §  402,  Nov.  29,  1989, 
103  Stat.  1431,  as  amended  by  Pub.  L.  101-510,  div.  A. 
title  IV.  §  404.  Nov.  5.  1990.  104  Stat.  1545.  provided 
that:  "The  number  of  officers  that  (but  for  this  sec- 
tion) would  be  authorized  under  section  523  of  title  10. 
United  States  Code,  and  other  applicable  provisions  of 
law  to  be  serving  on  active  duty  in  the  Air  Force  in  the 
grade  of  colonel  during  fiscal  year  1992  is  hereby  re- 
duced by  250." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  115a,  524,  527, 
623.  3380.  5721.  8380  of  this  title. 

§  524.  Authorized  strengths:  reserve  officers  on  active 
duty  or  on  full-time  National  Guard  duty  for  ad- 
ministration of  the  reserves  or  the  National 
Guard  in  grades  of  mtgor,  lieutenant  colonel,  and 
colonel  and  Navy  grades  of  lieutenant  command- 
er, commander,  and  captain 

(a)  The  number  of  reserve  officers  of  the 
Army,  Air  Force,  and  Marhie  Corps  who  may  be 
on  active  duty  or  full-time  National  Guard  duty 
in  each  of  the  grades  of  major,  lieutenant  colo- 
nel, and  colonel,  and  of  the  Navy  who  may  be 
on  active  duty  in  each  of  the  grades  of  lieuten- 
ant commander,  commander,  and  captain,  as  of 
the  end  of  any  fiscal  year  for  duty  described  in 
subclauses  (B)  and  (C)  of  section  523(b)(1)  of 
this  title  or  full-thne  National  Guard  duty 
(other  than  for  trainhig)  under  section  502(f)  of 
title  32  may  not  exceed  the  number  for  that 
grade  and  armed  force  hi  the  following  table: 
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Grade 


A>^Tr     Ttfo,r«        AiT        Msxine 
Army     Navy      ^^^       ^.^^ 


Major  or  Lieutenant 
Commander 3,219    1,071        575  110 

Lieutenant  Colonel  or 
Commander 1,524      520        595  75 

Colonel  or  Navy  Cap- 
tain       372       188         227  25 


ISee  main  edition  for  text  o/(6)] 

(As  amended  Pub.  L.  101-189.  div.  A,  title  IV, 
§  413(b),  Nov.  29,  1989.  103  Stat.  1433;  Pub.  L. 
102-190,  div.  A,  title  IV.  §  413(b),  Dec.  5,  1991. 
105  Stat.  1352.) 

Amendicents 

1991— Subsec.  (a).  Pub.  L.  102-190,  in  table,  increased 
fiscal  year  limitation  on  number  of  reserve  officers  in 
the  Army  in  grade  of  Colonel  or  Navy  Captain  from 
364  to  372.  and  increased  such  limitation  on  number  of 
reserve  officers  in  the  Air  Force  in  grade  of  Lieutenant 
Colonel  or  Commander  from  532  to  595  and  in  grade 
of  Colonel  or  Navy  Captain  from  194  to  227.  Navy  and 
Marine  Corps  figures  remained  imchanged. 

1989-Subsec.  (a).  Pub.  L.  101-189.  §  413(b)(2),  in 
table,  increased  fiscal  year  limitation  on  number  of  re- 
serve officers  in  grade  of  Major  or  Lieutenant  Com- 
mander. Lieutenant  Colonel  or  Commander,  and  Colo- 
nel or  Navy  Captain  who  may  be  on  active  duty  to,  re- 
spectively: Army,  to  3.219.  1.524.  and  364  from  3.030, 
1.448.  and  351;  Navy,  to  1.071.  520.  and  188  from  1.065, 
520.  and  188;  Air  Force,  to  575.  532.  and  194  from  575, 
476.  and  190.  Marine  Corps  figures  remained  un- 
changed. 

Pub.  L.  101-189.  §  413(b)(1).  in  table,  increased  fiscal 
year  limitation  on  number  of  reserve  officers  in  grade 
of  Major  or  Lieutenant  Commander.  Lieutenant  Colo- 
nel or  Commander,  and  Colonel  or  Navy  Captain  who 
may  be  on  active  duty  to.  respectively:  Army,  to  3,030, 
1.448.  and  351  from  2.600.  1,250.  and  348;  Navy,  to 
1,065.  520.  and  188  from  875.  520.  and  185;  Air  Force, 
to  575,  476,  and  190  from  575.  322.  and  190.  Marine 
Corps  figures  remained  unchanged. 

Effective  Date  of  1989  Amendment 

Section  413(b)(2)  of  Pub.  L.  101-189  provided  that 
the  amendment  made  by  that  section  is  effective  Oct. 
1, 1990. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  527,  3380,  8380 
of  this  title;  title  32  section  112. 

§  525.  Distribution  of  commissioned  officers  on  active 
duty  in  general  officer  and  flag  officer  grades 

ISee  main  edition  for  text  of(a)l 

(b)  iSee  main  edition  for  text  of  il)  and  (2)] 

(3)  An  officer  while  serving  as  Chairman  or 
Vice  Chairman  of  the  Joint  Chiefs  of  Staff  or 
as  Chief  of  Staff  to  the  President,  if  serving  in 
the  grade  of  general  or  admiral,  is  in  addition 
to  the  number  that  would  otherwise  be  permit- 
ted for  his  armed  force  for  that  grade  imder 
paragraph  (1)  or  (2). 

(4)(A)  An  officer  while  serving  in  a  position 
designated  under  subparagraph  (B),  if  serving 
in  the  grade  of  lieutenant  general  or  vice  admi- 
ral, is  in  addition  to  the  number  that  would 
otherwise  be  permitted  for  that  officer's  armed 
force  for  that  grade  imder  paragraph  (1)  or  (2). 

(B)  The  President,  with  the  advice  and  assist- 
ance of  the  Secretary  of  Defense  and  the  Chair- 


man of  the  Joint  Chiefs  of  Staff,  may  designate 
not  more  than  six  positions  within  the  Joint 
Staff  (provided  for  under  section  155  of  this 
title)  as  positions  referred  to  in  subparagraph 
(A).  The  authority  of  the  President  under  the 
preceding  sentence  may  not  be  delegated. 

ISee  main  edition  for  text  of(c)l 

(As  amended  Pub.  L.  101-510,  div.  A,  title  IV, 
§  405,  Nov.  5,  1990,  104  Stat.  1546.) 

AlfENDMENTS 

1990— Subsec.  (b)(3).  Pub.  L.  101-510,  §  405(b),  sub- 
stituted "that  would  otherwise  be  permitted  for"  for 
"authorized". 

Subsec.  (b)(4).  Pub.  L.  101-510,  §  405(a),  added  par. 
(4). 

§526.  Authorized  strength:  general  and  flag  officers 
on  active  duty 

(a)  Limitations.— The  number  of  general  offi- 
cers on  active  duty  in  the  Army,  Air  Force,  and 
Marine  Corps,  and  the  number  of  flag  officers 
on  active  duty  in  the  Navy,  may  not  exceed  the 
number  specified  for  the  armed  force  concerned 
as  follows: 

(1)  For  the  Army,  386  before  October  1, 
1995,  and  302  on  and  after  that  date. 

(2)  For  the  Navy,  250  before  October  1, 
1995,  and  216  on  and  after  that  date. 

(3)  For  the  Air  Force,  326  before  October  1, 
1995,  and  279  on  and  after  that  date. 

(4)  For  the  Marine  Corps,  68  before  October 
1, 1995,  and  61  on  and  after  that  date. 

(b)  During  the  period  before  October  1,  1995, 
the  Secretary  of  Defense  may  increase  the 
number  of  general  officers  on  active  duty  in  the 
Army,  Air  Force,  or  Marine  Corps,  or  the 
number  of  flag  officers  on  active  duty  in  the 
Navy,  above  the  applicable  number  specified  in 
subsection  (a)  by  a  total  of  not  more  than  five. 
Whenever  any  such  increase  is  made,  the  Secre- 
tary shall  mal^e  a  corresponding  reduction  in 
the  number  of  such  officers  that  may  serve  on 
active  duty  in  general  or  flag  officer  grades  in 
one  of  the  other  armed  forces. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  IV, 
§  403(a),  Nov.  5,  1990,  104  Stat.  1545.) 

Amendments 

1990— Pub.  L.  101-510  amended  section  generally. 
Prior  to  amendment,  text  read  as  foUows:  "The  total 
number  of  general  officers  on  active  duty  in  the  Army, 
Air  Force,  and  Marine  Corps  and  nag  officers  on 
active  duty  in  the  Navy  may  not  exceed  1,073." 

Effective  Date  of  1990  Amendment 

Section  403(a)  of  Pub.  L.  101-510  provided  that  the 
amendment  made  by  that  section  is  effective  Sept.  30, 
1991. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  527,  3210,  3218, 
5150,  5457,  5458,  8210,  8218  of  this  title. 
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§  527.  Authority  to  suspend  sections  523,  524,  525,  and 
526 

Authority  To  Waive  Grade  Strength  Laws  For 
Fiscal  Year  1991;  Certification;  Relationship  to 
Other  Suspension  Authority 

Pub.  L.  102-25,  title  II,  §§  201(b),  202.  205(b).  Apr.  6, 
1991,  105  Stat.  79,  80,  provided  that  the  Secretary  of  a 
military  department  may  suspend,  for  fiscal  year  1991, 
the  operation  of  any  provision  of  section  517,  523,  524, 
525,  or  526  of  this  title  with  respect  to  that  military 
department,  that  such  Secretary  may  exercise  such 
authority  only  after  submission  to  the  congressional 
defense  committees  of  a  certification  in  writing  that 
such  authority  is  necessary  because  of  personnel  ac- 
tions associated  with  Operation  Desert  Storm,  and 
that  such  authority  is  in  addition  to  the  authority  pro- 
vided in  this  section. 

CHAPTER  33— ORIGINAL  APPOINTMENTS  OF 
REGULAR  OFFICERS  IN  GRADES  ABOVE 
WARRANT  OFFICER  GRADES 


Sec. 
531. 

532. 

533. 

541. 


Original  appointments  of  commissioned  offi- 
cers. 

Qualifications  for  original  appointment  as  a 
commissioned  officer. 

Service  credit  upon  original  appointment  as 
a  commissioned  officer. 

Graduates  of  the  United  States  Military, 
Naval,  and  Air  Force  Academies. 

Amendments 

1991-Pub.  L  102-190,  div.  A,  title  XI,  §  1112(b)(1), 
Dec.  5,  1991,  105  Stat.  1501,  substituted  "ORIGINAL 
APPOINTMENTS  OP  REGULAR  OFFICERS  IN 
GRADES  ABOVE  WARRANT  OFFICER  GRADES" 
for  "APPOINTMENTS  IN  REGULAR  COMPO- 
NENTS" as  chapter  heading,  struck  out  analysis  of 
subchapters  listing  subchapter  I  "Original  Appoint- 
ments of  Regular  Officers  in  Grades  above  Warrant 
Officer  Grades"  and  subchapter  II  "Appointments  of 
Regular  Warrant  Officers",  and  struck  out  subchapter 
I  heading. 

§531.  Original  appointments  of  commissioned  offi- 
cers 

Program  To  Increase  Use  of  Certain  Nurses  by 
Military  Departments 

Pub.  L.  101-189,  div.  A,  title  VII,  §  708,  Nov.  29,  1989, 
103  Stat.  1475,  provided  that: 

"(a)  Program  Required.— (1)  Not  later  than  Septem- 
ber 30,  1991,  the  Secretary  of  each  military  depart- 
ment shall  implement  a  program  to  appoint  persons 
who  have  an  associate  degree  or  diploma  in  nursing 
(but  have  not  received  a  baccalaureate  degree  in  nurs- 
ing) as  officers  and  to  assign  such  officers  to  duty  as 
nurses. 

"(2)  An  officer  appointed  pursuant  to  the  program 
required  by  subsection  (a)  shall  be  appointed  in  a  war- 
rant officer  grade  or  in  a  commissioned  grade  not* 
higher  than  0-3.  Such  officer  may  not  be  promoted 
above  the  grade  of  0-3  unless  the  officer  receives  a 
baccalaureate  degree  in  nursing. 

"(b)  Report  on  Ibo»lementation.— Not  later  than 
April  1.  1990,  the  Secretary  of  Defense  shall  submit  to 
the  Committees  on  Armed  Services  of  the  Senate  and 
House  of  Representatives  a  report  on  the  actions 
taken  by  the  Secretaries  of  the  military  departments 
to  implement  the  program  required  by  this  section." 

§532.  Qualifications  for  original  appointment  as  a 
commissioned  officer 

[.See  main  edition  for  text  ofia)  to  (d)] 

(e)  After  September  30,  1996,  no  person  may 
receive  an  original  appointment  as  a  commis- 


sioned officer  in  the  Regular  Army,  Regular 
Navy,  Regular  Air  Force,  or  Regular  Marine 
Corps  until  that  person  has  completed  one  year 
of  service  on  active  duty  as  a  commissioned  offi- 
cer (other  than  a  warrant  officer)  of  a  reserve 
component. 

(As  amended  Pub.  L.  102-190,  div.  A,  title  V, 
§  501,  Dec.  5,  1991,  105  Stat.  1354.) 

Amendments 
1991— Subsec.  (e).  Pub.  L.  102-190  added  subsec.  (e). 

[§§  555  to  565.  Repealed.  Pub.  L.  102-190,  div.  A,  title 
XI,  §  1112(a),  Dec.  5, 1991, 105  Stat.  1492] 

Prior  to  repeal,  sections  555  to  565  read  as  follows: 

§  555.  Warrant  officers:  grades 

(a)  The  regular  warrant  officer  grades  in  each  armed 
force  corresponding  to  the  pay  grades  prescribed  for 
warrant  officers  by  section  201(b)  of  title  37  are  as  fol- 
lows: 

Warrant  officer  grade: 
Chief  warrant  officer,  W-4 
Chief  warrant  officer,  W-3 
Chief  warrant  officer,  W-2 
Warrant  officer,  W-1 

(b)  Permanent  appointments  of  regular  warrant  offi- 
cers, W-1.  shall  be  made  by  warrant  by  the  Secretary 
concerned.  Permanent  appointments  of  regular  chief 
warrant  officers  shall  be  made  by  commission  by  the 
President. 

(Aug.  10,  1956,  ch.  1041.  70A  Stat.  20;  Sept.  7,  1962. 
Pub.  L.  87-649.  §§  6(f)(2).  14c(2).  76  Stat.  494.  501;  July 
30.  1977.  Pub.  L.  95-79.  title  III.  §  302(a)(4).  91  Stat. 
326;  Nov.  8.  1985.  Pub.  L.  99-145.  title  V.  §  531(a).  title 
XIII.  §  1303(a)(5).  99  Stat.  633.  739.) 

§  556.  Warrant  officers:  original  appointment;  service 
credit 
For  the  purposes  of  promotion,  persons  originally 
appointed  in  regular  warrant  officer  grades  imder  sec- 
tion 555  of  this  title  shall  be  credited  with  such  service 
as  the  Secretary  concerned  may  prescribe.  However, 
such  a  person  may  not  be  credited  with  a  period  of 
service  greater  than  the  period  of  active  service  per- 
formed in  the  grade,  or  pay  grade  corresponding  to 
the  grade,  in  which  so  appointed,  or  in  any  higher 
grade  or  pay  grade. 

(Aug.  10.  1956.  ch.  1041.  70A  Stat.  20.) 

§  557.  Warrant  officers:  promotion;  qualifications 

(a)  The  promotion  of  permanent  regular  warrant  of- 
ficers to  permanent  regular  warrant  officer  grades 
shall  be  governed  by  such  regulations  relating  to  phys- 
ical, moral,  and  professional  qualifications  as  the  Sec- 
retary concerned  may  prescribe.  However,  the  physical 
qualifications  for  promotion  must  be  the  same  as 
those  prescribed  for  retention  on  active  duty. 

(b)  A  regular  warrant  officer  who  is  selected  for  pro- 
motion to  the  next  higher  regular  warrant  officer 
grade  under  this  chapter,  but  who.  within  such  time  as 
may  be  prescribed  by  the  Secretary  concerned,  fails  to 
meet  the  moral  and  professional  qualifications  pre- 
scribed by  the  Secretary  under  subsection  (a),  shall  be 
treated  as  if  he  had  twice  failed  of  selection  for  pro- 
motion. 

(Aug.  10. 1956,  ch.  1041.  70A  Stat.  20.) 

§  558.  Warrant  officers:  promotion;  selection  boards 

(a)  Whenever  the  Secretary  concerned  determines 
that  the  needs  of  the  service  so  require,  but  at  least 
once  a  year,  he  shall  appoint  selection  boards  to  con- 
sider permanent  regular  warrant  officers  for  promo- 
tion to  permanent  regular  warrant  officer  grades. 
Each  board  shall  be  composed  of  at  least  five  officers 
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of  the  armed  force  concerned  who  hold  a  permanent 
regular  grade  above  major  or  lieutenant  commander. 

(b)  No  officer  may  serve  on  two  consecutive  boards 
under  this  section,  if  the  second  board  considers  any 
warrant  officer  who  was  considered  by  the  first  board. 

(c)  The  Secretary  concerned  shall  prescribe  all  other 
matters  relating  to  the  functions  and  duties  of  the 
boards.  Including  the  nimiber  of  members  constituting 
a  quorum. 

(Aug.  10,  1956,  ch.  1041,  70A  Stat.  20.) 

§  559.  Warrant  officers:  eligibility  for  promotion 

Each  permanent  regular  warrant  officer  shall  be 
considered  by  a  selection  board  for  promotion  to  the 
next  higher  permanent  regular  warrant  officer  grade 
far  enough  in  advance  of  the  date  upon  which  he  will 
complete  (1)  three  years  of  service  in  his  permanent 
regular  warrant  officer  grade,  if  he  is  in  the  grade  of 
warrant  officer,  W-1,  or  (2)  six  years  of  service  in  his 
permanent  regular  warrant  officer  grade,  if  he  is  in 
the  grade  of  chief  warrant  officer,  W-2,  or  chief  war- 
rant officer,  W-3,  so  that  he  may  be  promoted  as  of 
the  day  after  the  date  on  which  he  will  complete  that 
service. 

(Aug.  10,  1956,  ch.  1041,  70A  Stat.  21.) 

§  560.  Warrant  officers:  promotion;  selection  proce- 
dure 

(a)  The  Secretary  concerned  shall  furnish  each  se- 
lection board  a  list  of  all  permanent  regular  warrant 
officers,  in  order  of  seniority  in  permanent  regular 
grade,  who  are  eligible  to  be  considered  for  promotion 
to  the  next  higher  permanent  regular  warrant  officer 
grade. 

(b)  From  the  list  of  warrant  officers,  W-1,  the  selec- 
tion board  shall  select  those  whom  it  considers  fully 
qualified  for  promotion.  It  shall  also  report  the  names 
of  those  whom  it  recommends  for  termination  under 
section  1165  of  this  title. 

(c)  The  Secretary  concerned  shall  prescribe  the 
number  of  warrant  officers  who  may  be  selected  under 
this  section  for  promotion  to  each  of  the  grades  of 
chief  warrant  officer,  W-3  and  chief  warrant  officer, 
W-4.  The  number  so  prescribed  by  him  for  a  grade 
may  not  be  less  than  80  percent  of  the  number  of  war- 
rant officers  who  are  being  considered  for  the  first 
time  for  promotion  to  that  grade. 

(d)  Prom  the  list  of  chief  warrant  officers,  W-2,  and 
chief  warrant  officers,  W-3,  the  selection  board  shall 
select  for  promotion  to  the  next  higher  permanent 
regular  warrant  officer  grade  those  whom  it  considers 
best  qualified  for  promotion,  but  not  more  than  the 
niunber  specified  by  the  Secretary. 

(e)  Under  such  regulations  as  the  Secretary  may  pre- 
scribe, the  selection  board  shall  report  the  names  of 
those  chief  warrant  officers  considered  by  it  whose 
records  and  reports  establish,  in  its  opinion,  their  im- 
f itness  or  imsatisf actory  performance  in  their  perma- 
nent regular  grades.  A  warrant  officer  whose  name  is 
so  reported  shall  be  retired,  enlisted,  or  separated 
imder  section  1165  or  1166  of  this  title. 

(f)  The  names  of  warrant  officers  selected  for  pro- 
motion under  this  section  shall  be  arranged  in  the 
board's  report  in  order  of  seniority  in  permanent  regu- 
lar grade. 

(g)  The  report  of  the  selection  board  shall  be  sub- 
mitted to  the  Secretary  concerned.  The  Secretary  may 
approve  or  disapprove  all  or  part  of  the  report. 

(Aug.  10.  1956.  ch.  1041,  70A  Stat.  21;  Sept.  2,  1958, 
Pub.  L.  85-861,  §  33(aK3),  72  Stat.  1564.) 
§  561.  Warrant  officers:  effect  of  failure  of  selection 
for  promotion 
A  regular  warrant  officer  who  has  been  considered 
by  a  selection  board  for  promotion  under  section  559 
of  this  title,  but  not  selected,  shall  be  considered  for 
promotion  by  each  later  selection  board  that  considers 
officers  in  his  permanent  regular  grade,  until  he  is  re- 
tired, separated,  or  selected  for  promotion. 
(Aug.  10. 1956,  ch.  1041,  70A  Stat.  22.) 


§  562.  Warrant  officers:  disapproval  of  promotion  by 
Secretary  concerned,  President,  or  Senate 

(a)  If  the  Secretary  concerned,  the  President,  or  the 
Senate  disapproves  the  promotion  of  a  permanent  reg- 
ular warrant  officer  before  it  takes  effect,  his  name 
shall  be  removed  from  the  list  of  those  selected  for  the 
promotion  and  he  continues  to  be  eligible  for  consider- 
ation for  promotion. 

(b)  If  the  next  selection  board  selects  that  warrant 
officer  for  promotion,  his  name  shall  be  replaced  with- 
out prejudice  on  the  list  from  which  it  was  removed.  If 
he  is  promoted,  his  date  of  appointment  is  the  date  it 
would  have  been  had  his  name  not  been  removed. 

(c)  If  the  next  selection  board  does  not  select  him 
for  promotion,  or  if  his  name  is  again  removed  under 
subsection  (a)  from  the  list  of  officers  selected  by  the 
next  selection  board,  he  shall  be  treated  as  if  he  had 
twice  failed  of  selection  for  promotion. 

(Aug.  10,  1956.  ch.  1041.  70A  Stat.  22.) 

§  563.  Warrant  officers:  promotion;  effective  date 

(a)  A  permanent  regular  warrant  officer  who  is  se- 
lected for  promotion  to  the  next  higher  permanent 
regular  warrant  officer  grade  by  the  first  selection 
board  that  considered  him  for  promotion  to  that 
grade,  and  who  is  qualified  under  section  557(a)  of  this 
title,  shall  be  promoted  to  that  grade.  His  date  of  ap- 
pointment in  that  grade  is  the  day  after  he  completes 
the  service  prescribed  in  section  559  of  this  title. 

(b)  A  permanent  regular  warrant  officer  who  is  se- 
lected for  promotion  to  the  next  higher  permanent 
regular  warrant  officer  grade  after  having  previously 
failed  of  selection  for  promotion  to  that  grade,  and 
who  is  qualified  under  section  557(a)  of  this  title,  shall 
be  promoted  to  that  grade.  His  date  of  appointment  in 
that  grade  is  the  earlier  of  the  following  dates: 

(1)  One  year  after  the  date  upon  which  his  promo- 
tion would  have  been  effective  had  he  been  selected 
by  the  last  selection  board  that  failed  to  select  him. 

(2)  The  earliest  date  upon  which  any  warrant  offi- 
cer who  did  not  fail  of  selection,  and  whose  name 
follows  his  on  the  list  submitted  to  the  Secretary 
under  section  560(g)  of  this  title,  is  promoted  to  that 
grade. 

(Aug.  10,  1956,  ch.  1041,  70A  Stat.  22.) 

§  564.  Warrant  officers:  effect  of  second  failure  of  pro- 
motion 

(a)  Unless  retired  or  separated  under  some  other 
provision  of  law,  a  permanent  regular  warrant  officer 
who  has  twice  failed  of  selection  for  promotion  to  the 
next  higher  permanent  regular  warrant  officer  grade 
shall- 

(1)  if  he  has  more  than  20  years  of  active  service 
that  could  be  credited  to  him  under  section  511  of 
the  Career  Compensation  Act  of  1949,  as  amended 
(70  Stat.  114)  on  (A)  the  date  when  the  Secretary 
concerned  approves  the  report  of  the  board  under 
section  560(g)  of  this  title,  (B)  the  date  when  his 
name  was  removed  from  the  recommended  list  imder 
section  562(a)  of  this  title,  or  (C)  the  date  prescribed 
by  the  Secretary  concerned  imder  section  557(b)  of 
this  title,  whichever  applies,  be  retired  60  days  after 
that  date,  except  as  provided  by  section  8301  of  title 
5,  with  retired  pay  computed  imder  section  1401  of 
this  title; 

(2)  if  he  has  at  least  18  but  not  more  than  20  years 
of  such  active  service  on  (A)  the  date  when  the  Sec- 
retary concerned  approves  the  report  of  the  board 
under  section  560(g)  of  this  title.  (B)  the  date  when 
his  name  was  removed  from  the  recommended  list 
under  section  562(a)  of  this  title,  or  (C)  the  date  pre- 
scribed by  the  Secretary  concerned  under  section 
557(b)  of  this  title,  whichever  appUes.  be  retired  60 
days  after  the  date  upon  which  he  completes  20 
years  of  active  service,  except  as  provided  by  section 
8301  of  title  5,  with  retired  pay  computed  under  sec- 
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tion  1401  of  this  title,  unless  he  is  selected  for  pro- 
motion to  the  next  higher  permanent  regular  grade 
before  that  date;  or 

(3)  if  he  has  less  than  18  years  of  such  active  serv- 
ice on  (A)  the  date  when  the  Secretary  concerned 
approves  the  report  of  the  board  under  section 
560(g)  of  this  title,  (B)  the  date  when  his  name  was 
removed  from  the  recommended  list  under  section 
562(a)  of  this  title,  or  (C)  the  date  prescribed  by  the 
Secretary  concerned  under  section  557(b)  of  this 
title,  whichever  applies,  be  separated  60  days  after 
that  date  with  (1)  severance  pay  computed  under 
section  286a  of  title  14,  or  (2)  separation  pay  com- 
puted under  section  1174  of  this  title,  as  appropriate, 
imless— 

(A)  upon  his  request  and  in  the  discretion  of  the 
Secretary  concerned,  he  is  enlisted  in  the  grade 
prescribed  by  the  Secretary;  or 

(B)  he  is  serving  on  active  duty  in  a  grade  above 
chief  warrant  officer,  W-4,  and  elects,  with  the 
consent  of  the  Secretary  concerned,  to  remain  on 
active  duty  in  that  status. 

(b)  The  Secretary  concerned  may  defer,  for  not  more 
than  four  months,  the  retirement  or  separation  under 
this  section  of  any  warrant  officer  if,  because  of  im- 
avoidable  circumstances,  evaluation  of  his  physical 
condition  and  determination  of  his  entitlement  to  re- 
tirement or  separation  for  physical  disabUity  require 
hospitalization  or  medical  observation  that  cannot  be 
completed  before  the  date  when  he  would  otherwise 
be  required  to  retire  or  be  separated  under  this  sec- 
tion. 

(c)  The  Secretary  concerned  may  defer,  until  such 
date  as  he  prescribes,  the  retirement  imder  subsection 
(a)  of  a  warrant  officer  who  is  serving  on  active  duty 
as  a  commissioned  officer  and  who  elects  to  continue 
to  so  serve. 

(d)  If  a  warrant  officer  who  also  holds  a  grade  above 
chief  warrant  officer,  W-4,  is  retired  or  separated 
under  subsection  (a),  his  commission  in  the  higher 
grade  shall  be  terminated  on  the  date  when  he  is  so  re- 
tired or  separated. 

(Aug.  10,  1956,  ch.  1041,  70A  Stat.  22;  Sept.  7,  1962, 
Pub.  L.  87-649,  §  6(f)(3),  76  Stat.  494;  Nov.  2, 1966,  Pub. 
L.  89-718,  §3,  80  Stat.  1115;  Dec.  12,  1980,  Pub.  L. 
96-513,  title  V,  §  501(6),  94  Stat.  2907.) 

§  565.  Warrant  officers:  suspension  of  laws  for  promo- 
tion or  mandatory  retirement  or  separation  during 
war  or  emergency 
In  time  of  war,  or  of  emergency  declared  after  May 
29,  1954.  by  Congress  or  the  President,  the  President 
may  suspend  the  operation  of  any  provision  of  law  re- 
lating to  promotion,  or  mandatory  retirement  or  sepa- 
ration, of  permanent  regular  warrant  officers  of  any 
armed  force. 

(Aug.  10,  1956,  ch.  1041,  70A  Stat.  24.) 

Effective  Date  of  Repeal 

Repeal  effective  Feb.  1,  1992,  see  section  1132  of 
Pub.  L.  102-190,  set  out  as  an  Effective  Date  of  1991 
Amendment  note  under  section  521  of  this  title. 

Preservation  of  Existing  Law  for  Coast  Guard 

Pub.  L.  102-190.  dlv.  A,  title  XI.  §  1125(a),  Dec.  5, 
1991.  105  Stat.  1505.  provided  that:  ''Notwithstanding 
any  other  provision  of  law.  the  provisions  of  sections 
555  through  565  of  title  10.  United  States  Code,  as  in 
effect  on  the  day  before  the  effective  date  of  this  title 
[Feb.  1.  19923.  shall  continue  to  apply  to  the  Coast 
Guard  on  and  after  that  date." 


CHAPTER  33A— APPOINTMENT,  PROMOTION, 
AND  INVOLUNTARY  SEPARATION  AND  RE- 
TIREMENT FOR  MEMBERS  ON  THE  WAR- 
RANT OFFICER  ACTIVE-DUTY  LIST 

Sec. 

571.  Warrant  officers:  grades. 

572.  Warrant  officers:  original  appointment;  serv- 

ice credit. 

573.  Convening  of  selection  boards. 

574.  Warrant  officer  active-duty  lists;  competitive 

categories;  number  to  be  recommended  for 
promotion;  promotion  zones. 

575.  Recommendations  for  promotion  by  selec- 

tion boards. 

576.  Information  furnished  to  selection  boards; 

selection  procedures.* 

577.  Promotions:  effect  of  failure  of  selection  for. 

578.  Promotions;  how  made;  effective  date. 

579.  Removal  from  a  promotion  list. 

580.  Regular  warrant  officers  twice  failing  of  se- 

lection for  promotion:  involuntary  retire- 
ment or  separation. 

581.  Selective  retirement. 

582.  Warrant  officer  active-duty  list:  exclusions. 

583.  Definitions. 

Cross  References 

Suspension  of  officer  personnel  laws  during  war  or 
national  emergency,  see  section  644  of  this  title. 

§  571.  Warrant  officers:  grades 

(a)  The  regular  warrant  officer  grades  in  the 
Army,  Navy,  Air  Force,  and  Marine  Corps  cor- 
responding to  the  pay  grades  prescribed  for 
warrant  officers  by  section  201(b)  of  title  37  are 
as  follows: 

Warrant  officer  grade: 
Chief  warrant  officer,  W-5 
Chief  warrant  officer,  W-4 
Chief  warrant  officer,  W-3 
Chief  warrant  officer,  W-2 
Warrant  officer,  W-1 « 

(b)  Appointments  in  the  grade  of  regular  war- 
rant officer,  W-1,  shall  be  made  by  warrant  by 
the  Secretary  concerned.  Appointments  in  reg- 
ular chief  warrant  officer  grades  shall  be  made 
by  commission  by  the  President. 

(c)  An  appointment  may  not  be  made  in  any 
of  the  armed  forces  in  the  regular  warrant  offi- 
cer grade  of  chief  warrant  officer,  W-5.  if  the 
appointment  would  result  in  more  than  5  per- 
cent of  the  warrant  officers  of  that  armed  force 
on  active  duty  being  in  the  grade  of  chief  war- 
rant officer,  W-5.  In  computing  the  limitation 
prescribed  in  the  preceding  sentence,  there 
shall  be  excluded  warrant  officers  described  in 
section  582  of  this  title. 

(Added    Pub.    L.    102-190,    div.    A,    title    XI, 
§  1112(a),  Dec.  5, 1991,  105  Stat.  1493.) 

Effective  Date 

Chapter  effective  Feb.  1,  1992,  see  section  1132  of 
Pub.  L.  102-190,  set  out  as  an  Effective  Date  of  1991 
Amendment  note  imder  section  521  of  this  title. 

Short  Title 

Section  1101  of  title  XI  of  Pub.  L.  102-190  provided 
that:  "This  title  [enacting  this  chapter  and  section  742 


*  So  in  original.  Does  not  conf  onn  to  section  catchline. 
>  So  in  original.  Probably  should  be  followed  by  a  period. 
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of  this  title,  amending  sections  521,  522,  597,  598,  603, 
628.  644,  741,  1166,  1174,  1305,  1406,  5414,  5457,  5458, 
5501  to  5503,  5596,  5600,  5665,  6389,  and  6391  of  this 
title,  sections  286a  and  334  of  Title  14,  Coast  Guard, 
and  sections  201,  301,  301c,  305a,  and  406  of  Title  37. 
Pay  and  Allowances  of  the  Uniformed  Services,  repeal- 
ing sections  555  to  565,  602,  and  745  of  this  title,  and 
enacting  provisions  set  out  as  notes  under  this  section, 
sections  521  and  555  of  this  title,  and  section  1009  of 
Title  37]  may  be  cited  as  the  'Warrant  Officer  Man- 
agement Act'." 

Transition  and  Savings  Provisions 

Part  B  (§§  1121-1124)  of  title  XI  of  Pub.  L.  102-190 
provided  that: 

"SEC.   1121.  TRANSITION  FOR  CERTAIN  REGU- 
LAR  WARRANT   OFFICERS   SERVING    IN   A 
HIGHER  TEMPORARY  GRADE  BELOW  CHIEF 
WARRANT  OFFICER,  W-5. 
"(a)  Certain  Officers  To  Be  Considered  as  Recom- 
mended FOR  Promotion.— A  regular  warrant  officer  of 
the  Armed  Forces  (other  than  the  Coast  Guard)  who 
on  the  effective  date  of  this  title  [Feb.  1.  1992]  is  on 
active  duty  and— 

"(1)  is  serving  in  a  temporary  grade  below  chief 
warrant  officer,  W-5,  that  is  higher  than  his  perma- 
nent grade; 

"(2)  is  on  a  list  of  officers  recommended  for  pro- 
motion to  a  temporary  grade  below  chief  warrant  of- 
ficer, W-5;  or 

"(3)  is  on  a  list  of  officers  recommended  for  pro- 
motion to  a  permanent  grade  higher  than  the  grade 
in  which  he  is  serving; 
shall  be  considered  to  have  been  reconmiended  by  a 
board  convened  under  section  573  of  title  10,  United 
States  Code,  as  added  by  this  title,  for  promotion  to 
the  permanent  grade  equivalent  to  the  grade  in  which 
he  is  serving  or  for  which  he  has  been  recommended 
for  promotion,  as  the  case  may  be. 

"(b)  Board  Consideration  for  Officers  Removed 
From  Promotion  List.— An  officer  referred  to  in  para- 
graph (1)  of  subsection  (a)  who  is  not  promoted  to  the 
grade  to  which  he  is  considered  under  such  subsection 
to  have  been  recommended  for  promotion  because  his 
name  is  removed  from  a  list  of  officers  who  are  consid- 
ered under  such  paragraph  to  have  been  recommend- 
ed for  promotion  shall  be  considered  by  a  board  con- 
vened under  section  573  of  title  10,  United  States 
Code,  as  amended  by  this  title,  for  promotion  to  the 
permanent  grade  equivalent  to  the  temporary  grade  in 
which  he  was  serving  on  the  effective  date  of  this  title 
as  if  he  were  serving  in  his  permanent  grade. 

"(c)  Date  of  Rank.— The  date  of  rank  of  an  officer 
referred  to  in  subsection  (a)(1)  who  is  promoted  to  the 
grade  in  which  he  is  serving  on  the  effective  date  of 
this  title  is  the  date  of  his  temporary  appointment  in 
that  grade. 

"SEC.     1122.    TRANSITION    FOR    CERTAIN    RE- 
SERVE WARRANT  OFFICERS  SERVING  IN  A 
HIGHER  TEMPORARY  GRADE  BELOW  CHIEF 
WARRANT  OFFICER,  W-5. 
"(a)  Certain  Officers  To  Be  Considered  as  Recom- 
mended FOR  Promotion.— (1)  Except  as  provided  in 
subsection  (b),  a  reserve  warrant  officer  of  the  Armed 
Forces  (other  than  the  Coast  Guard)  who  on  the  ef- 
fective date  of  this  title  [Feb.  1.  1992]  is  subject  to 
placement  on  the  warrant  officer  active-duty  list  and 
who— 

"(A)  is  serving  in  a  temporary  grade  below  chief 
warrant  officer,  W-5,  that  is  higher  than  his  perma- 
nent grade;  or 

"(B)  is  on  a  list  of  warrant  officers  recommended 
for  promotion  to  a  temporary  grade  below  chief  war- 
rant officer,  W-5,  that  is  the  same  as  or  higher  than 
his  permanent  grade; 
shall  be  considered  to  have  been  recommended  by  a 
board  convened  under  section  598  of  title  10,  United 
States  Code,  for  promotion  to  the  permanent  grade 


equivalent  to  the  grade  in  which  he  is  serving  or  for 
which  he  has  been  recommended  for  promotion,  as 
the  case  may  be. 

"(2)  The  date  of  rank  of  a  warrant  officer  referred  to 
in  paragraph  (1)(A)  who  is  promoted  to  the  grade  in 
which  he  is  considered  imder  such  paragraph  to  have 
been  recommended  for  promotion  is  the  date  of  his 
temporary  appointment  in  that  grade. 

"(b)  Reserves  on  Active  Duty.— A  reserve  warrant 
officer  who  on  the  effective  date  of  this  title— 

"(1)  is  subject  to  placement  on  the  warrant  officer 
active-duty  list; 

"(2)  is  serving  on  active  duty  in  a  temporary  grade; 
and 

"(3)  holds  a  permanent  grade  higher  than  the  tem- 
porary grade  in  which  he  is  serving, 
shall  while  continuing  on  active  duty  retain  such  tem- 
porary grade  and  shall  be  considered  for  promotion  to 
a  grade  equal  to  or  lower  than  his  permanent  grade  as 
if  such  temporary  grade  is  a  permanent  grade.  If  such 
warrant  officer  is  recommended  for  promotion,  his  ap- 
pointment to  such  grade  shall  be  a  temporary  appoint- 
ment. 

"SEC.   1123.  CONTINUATION  OF  CERTAIN  TEM- 
PORARY   APPOINTMENTS    OF    NAVY    AND 
MARINE  CORPS  WARRANT  OFFICERS. 
"A  warrant  officer  of  the  Navy  or  Marine  Corps 
who,  on  the  effective  date  of  this  title  [Feb.  1,  19923,  is 
subject  to  placement  on  the  warrant  officer  active- 
duty  list  and  who— 

"(1)  was  appointed  as  a  temporary  warrant  officer 
under  section  5596  of  title  10,  United  States  Code, 
and 
"(2)  has  retained  a  permanent  enlisted  status, 
shall,  while  continuing  on  active  duty,  retain  such 
temporary  status  and  grade.  Such  an  officer  shall  be 
considered  for  promotion  to  a  higher  warrant  officer 
grade  under  this  title  [see  Short  Title  note  above]  as  if 
that  temporary  grade  is  a  permanent  grade.  If  the  of- 
ficer is  recommended  for  promotion,  the  officer's  ap- 
pointment to  that  grade  shall  be  a  temporary  appoint- 
ment. 

"SEC.  1124.  SAVINGS  PROVISION  FOR  CERTAIN 
REGULAR      ARMY      WARRANT      OFFICERS 
FACING    MANDATORY    RETIREMENT    FOR 
LENGTH  OF  SERVICE, 
"(a)  Savings  Provision.— Subject  to  subsection  (b),  a 
regular  warrant  officer  of  the  Army  who  on  the  effec- 
tive date  of  this  title  [Feb.  1, 1992]— 

"(1)  is  a  permanent  regular  chief  warrant  officer; 
or 

"(2)  is  on  a  list  of  officers  recommended  for  pro- 
motion to  a  regular  chief  warrant  officer  grade, 
may  be  retained  on  active  duty  until  he  completes  30 
years  of  active  service  or  24  years  of  active  warrant  of- 
ficer service,  whichever  is  later,  that  could  be  credited 
to  him  under  section  511  of  the  Career  Compensation 
Act  of  1949  (70  Stat.  114)  [set  out  as  a  note  under  sec- 
tion 580  of  this  title]  (as  in  effect  on  the  day  before 
the  effective  date  of  this  part  [Feb.  1,  1992]),  and  then 
be  retired  imder  the  appropriate  provision  of  title  10, 
United  States  Code,  on  the  first  day  of  the  month 
after  the  month  in  which  he  completes  that  service. 

"(b)  Exceptions.— Subsection  (a)  does  not  apply  to  a 
regular  warrant  officer  who— 

"(1)  is  sooner  retired  or  separated  under  another 
provision  of  law; 

"(2)  is  promoted  to  the  regular  grade  of  chief  war- 
rant officer,  W-5;  or 

"(3)  is  continued  on  active  duty  imder  section 
580(e)  of  title  10,  United  States  Code,  as  added  by 
this  title." 

Establishment  of  Perbianent  Grade  of  Chief 
Warrant  Officer,  W-5 

Section  1111(a)  of  Pub.  L.  102-190  provided  that: 
"The  grade  of  chief  warrant  officer,  W-5,  is  hereby  es- 
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tablished  in  the  Army,  Navy.  Air  Force,  and  Marine 
Corps." 

Cross  References 

Definition  of  warrant  officer,  see  section  101  of  this 
title. 
Grades- 
Applicability  to  permanent  reserve  warrant  offi- 
cers, see  section  597  of  this  title. 
Navy  and  Marine  Corps,  see  section  5503  of  this 
title. 
Pay  grades,  see  section  201  of  Title  37.  Pay  and  Al- 
lowances of  the  Uniformed  Services. 
Qualifications  for  original  appointment- 
Army  and  Air  Force,  see  sections  3310.  8310  of  this 

title. 
Coast  Guard,  see  section  213  of  Title  14.  Coast 
Guard. 
Reserve  warrant  officers,  appointment,  see  section 
597  of  this  title. 

Suspension  of  officer  personnel  laws  during  war  or 
national  emergency,  see  section  644  of  this  title. 
Temporary  appointments- 
Coast  Guard,  see  section  214  of  Title  14.  Coast 

Guard. 
Navy  and  Marine  Corps,  see  section  5596  of  this 
title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  597  of  this  title. 

§  572.  Warrant  officers:  original  appointment;  service 
credit 

For  the  purposes  of  promotion,  persons  origi- 
nally appointed  in  regular  or  reserve  warrant 
officer  grades  shall  be  credited  with  such  serv- 
ice as  the  Secretary  concerned  may  prescribe. 
However,  such  a  person  may  not  be  credited 
with  a  period  of  service  greater  than  the  period 
of  active  service  performed  in  the  grade,  or  pay 
grade  corresponding  to  the  grade,  in  which  so 
appointed,  or  in  any  higher  grade  or  pay  grade. 

(Added    Pub.    L.    102-190,    div.    A,    title    XI, 
1 1112(a),  Dec.  5,  1991,  105  Stat.  1493.) 

§  573.  Convening  of  selection  boards 

(a)(1)  Whenever  the  Secretary  of  a  military 
department  determines  that  the  needs  of  the 
service  so  require,  he  shall  convene  a  selection 
board  to  recommend  for  promotion  to  the  next 
higher  warrant  officer  grade  warrant  officers 
on  the  warrant  officer  active-duty  list  who  are 
in  the  grade  of  chief  warrant  officer,  W-2,  chief 
warrant  officer,  W-3,  or  chief  warrant  officer, 
W-4. 

(2)  Warrant  officers  serving  on  the  warrant 
officer  active  duty  list  in  the  grade  of  warrant 
officer,  W-1,  shall  be  promoted  to  the  grade  of 
chief  warrant  officer,  W-2,  in  accordance  with 
regulations  prescribed  by  the  Secretary  of  the 
military  department  concerned.  Such  regula- 
tions shall  require  that  an  officer  have  served 
not  less  than  18  months  on  active  duty  in  the 
grade  of  warrant  officer,  W-1,  before  promotion 
to  the  grade  of  warrant  officer,  W-2. 

(b)  A  selection  board  shall  consist  of  five  or 
more  officers  who  are  on  the  active-duty  list  of 
the  same  armed  force  as  the  warrant  officers 
under  consideration  by  the  board.  At  least  five 
members  of  a  selection  board  must  be  serving  in 
a  permanent  grade  above  major  or  lieutenant 
commander.  The  Secretary  concerned  may  ap- 
point warrant  officers,  senior  in  grade  to  those 


under  consideration,  as  additional  members  of 
the  selection  board.  If  warrant  officers  are  ap- 
pointed members  of  the  selection  board  and  if 
competitive  categories  have  been  established  by 
the  Secretary  imder  section  574(b)  of  this  title, 
at  least  one  must  be  appointed  from  each  war- 
rant officer  competitive  category  imder  consid- 
eration by  the  board,  unless  there  is  an  insuffi- 
cient number  of  warrant  officers  in  the  com- 
petitive category  concerned  who  are  senior  in 
grade  to  those  under  consideration  and  quali- 
fied, as  determined  by  the  Secretary  concerned, 
to  be  appointed  as  additional  members  of  the 
board. 

(c)  The  Secretary  concerned  may  convene  se- 
lection boards  to  recommend  regular  warrant 
officers  for  continuation  on  active  duty  under 
section  580  of  this  title  and  for  retirement 
under  section  581  of  this  title. 

(d)  When  reserve  warrant  officers  of  one  of 
the  armed  forces  are  to  be  considered  by  a  se- 
lection board  convened  under  subsection  (a), 
the  membership  of  the  board  shall,  if  practica- 
ble, include  at  least  one  reserve  officer  of  that 
armed  force,  with  the  exact  number  of  reserve 
officers  to  be  determined  by  the  Secretary  con- 
cerned. 

(e)  No  officer  may  serve  on  two  consecutive 
boards  under  this  section,  if  the  second  board 
considers  any  warrant  officer  who  was  consid- 
ered by  the  first  board. 

(f)  The  Secretary  concerned  shall  prescribe 
all  other  matters  relating  to  the  functions  and 
duties  of  the  boards,  including  the  number  of 
members  constituting  a  quorum,  and  instruc- 
tions concerning  notice  of  convening  of  boards 
and  communications  with  boards. 

(Added  Pub.  L.  102-190.  div.  A,  title  XI, 
§  1112(a),  Dec.  5, 1991, 105  Stat.  1493.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  574,  575,  576, 
577,  580,  581  of  this  title. 

§574.  Warrant  ofHcer  active-duty  lists;  competitive 
categories;  number  to  be  recommended  for  pro- 
motion; promotion  zones 

(a)  The  Secretary  of  each  military  depart- 
ment shall  maintain  for  each  armed  force 
under  the  jurisdiction  of  that  Secretary  a  single 
list  of  all  warrant  officers  (other  than  warrant 
officers  described  in  section  582  of  this  title) 
who  are  on  active  duty. 

(b)  The  Secretary  of  each  military  depart- 
ment may  establish  competitive  categories  for 
promotion.  Warrant  officers  in  the  same  com- 
petitive category  shall  compete  among  them- 
selves for  promotion. 

(c)  Before  convening  a  selection  board  under 
section  573  of  this  title,  the  Secretary  con- 
cerned shall  determine  for  each  grade  (or  grade 
and  competitive  category)  to  be  considered  by 
the  board  the  following: 

(1)  The  maximum  number  of  warrant  offi- 
cers to  be  recommended  for  promotion. 

(2)  A  promotion  zone  for  warrant  officers 
on  the  warrant  officer  active-duty  list. 
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(d)  The  position  of  a  warrant  officer  on  the 
warrant  officer  active-duty  list  shall  be  deter- 
mined as  follows: 

(1)  Warrant  officers  shall  be  carried  in  the 
order  of  seniority  of  the  grade  in  which  they 
are  serving  on  active  duty. 

(2)  Warrant  officers  serving  in  the  same 
grade  shall  be  carried  in  the  order  of  their 
rank  in  that  grade. 

(3)  A  warrant  officer  on  the  warrant  officer 
active-duty  list  who  receives  a  temporary  ap- 
pointment or  a  temporary  assignment  in  a 
grade  other  than  a  warrant  officer  grade  or 
chief  warrant  officer  grade  shall  retain  his 
position  on  the  warrant  officer  active  duty 
list  while  so  serving. 

(e)  A  chief  warrant  officer  may  not  be  consid- 
ered for  promotion  to  the  next  higher  grade 
under  this  chapter  until  the  officer  has  com- 
pleted three  years  of  service  on  active  duty  in 
the  grade  in  which  the  officer  is  serving. 

(Added    Pub.    L.    102-190,    div.    A,    title    XI, 
§  1112(a),  Dec.  5,  1991, 105  Stat.  1494.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  573,  575,  576  of 
this  title. 

§575.  Recommendations  for  promotion  by  selection 
boards 

(a)  A  selection  board  convened  imder  section 
573(a)  of  this  title  shall  recommend  for  promo- 
tion to  the  next  higher  grade  those  warrant  of- 
ficers considered  by  the  board  whom  the  board, 
giving  due  consideration  to  the  needs  of  the 
armed  force  concerned  for  warrant  officers 
with  particular  skills,  considers  best  qualified 
for  promotion  within  each  grade  (or  grade  and 
competitive  category)  considered  by  the  board. 

(b)(1)  In  the  case  of  a  selection  board  to  con- 
sider warrant  officers  for  selection  for  promo- 
tion to  the  grade  of  chief  warrant  officer,  W-4, 
or  chief  warrant  officer,  W-5,  the  Secretary 
concerned  shall  establish  the  number  of  war- 
rant officers  that  the  selection  board  may  rec- 
ommend from  among  warrant  officers  being 
considered  from  below  the  promotion  zone 
within  each  grade  (or  grade  and  competitive 
category).  The  number  of  warrant  officers  rec- 
ommended for  promotion  from  below  the  pro- 
motion zone  does  not  increase  the  maximum 
number  of  warrant  officers  which  the  board  is 
authorized  under  section  574  of  this  title  to  rec- 
ommend for  promotion. 

(2)  The  nimiber  of  officers  recommended  for 
promotion  from  below  the  promotion  zone  may 
not  exceed  10  percent  of  the  total  nimaber  rec- 
ommended, except  that  the  Secretary  of  De- 
fense may  authorize  such  percentage  to  be  in- 
creased to  not  more  than  15  percent. 

(c)  A  selection  board  convened  xmder  section 
573(a)  of  this  title  may  not  recommend  a  war- 
rant officer  for  promotion  imless— 

(1)  the  officer  receives  the  recommendation 
of  a  majority  of  the  members  of  the  board; 
and 

(2)  a  majority  of  the  members  of  the  board 
find  that  the  officer  is  fully  qualified  for  pro- 
motion. 

(d)  Each  time  a  selection  board  is  convened 
under  section  573(a)  of  this  title  to  consider 


warrant  officers  in  a  competitive  category  for 
promotion  to  the  next  higher  grade,  each  war- 
rant officer  in  the  promotion  zone,  and  each 
warrant  officer  above  the  promotion  zone,  for 
the  grade  and  competitive  category  under  con- 
sideration shall  be  considered  for  promotion. 

(Added  Pub.  L.  102-190,  div.  A,  title  XI, 
§  1112(a),  Dec.  5, 1991,  105  Stat.  1495.) 

§576.    Information    to    be    furnished    to    selection 
boards;  selection  procedures 

(a)  The  Secretary  of  the  military  department 
concerned  shall  furnish  to  each  selection  board 
convened  under  section  573  of  this  title  the  fol- 
lowing: 

(1)  The  maximum  number  of  warrant  offi- 
cers that  may  be  recommended  for  promotion 
from  those  serving  in  any  grade  (or  grade  and 
competitive  category)  to  be  considered,  as  de- 
termined in  accordance  with  section  574  of 
this  title. 

(2)  The  names  and  pertinent  records  of  all 
officers  in  each  grade  (or  grade  and  competi- 
tive category)  to  be  considered. 

(3)  Such  information  or  guidelines  relating 
to  the  needs  of  the  armed  force  concerned  for 
warrant  officers  having  particular  skills,  in- 
cluding guidelines  or  information  relating  to 
the  need  for  either  a  minimum  number  or  a 
maximiun  niunber  of  officers  with  particular 
skills  within  a  grade  or  competitive  category, 
as  the  Secretary  concerned  determines  to  be 
relevant  in  relation  to  the  requirements  of 
that  armed  force. 

(b)  Prom  each  promotion  zone  for  a  grade  (or 
grade  and  competitive  category),  the  selection 
board  shall  recommend  for  promotion  to  the 
next  higher  warrant  officer  grade  those  war- 
rant officers  whom  it  considers  best  qualified 
for  promotion,  but  no  more  than  the  number 
specified  by  the  Secretary  concerned. 

(c)  The  names  of  warrant  officers  selected  for 
promotion  imder  this  section  shall  be  arranged 
in  the  board's  report  in  order  of  the  seniority 
on  the  warrant  officer  active-duty  list. 

(d)  Under  such  regulations  as  the  Secretary 
concerned  may  prescribe,  the  selection  board 
shall  report  the  names  of  those  warrant  offi- 
cers considered  by  it  whose  records  establish,  in 
its  opinion,  their  unfitness  or  imsatisfactory 
performance.  A  regular  warrant  officer  whose 
name  is  so  reported  shall  be  considered,  under 
regulations  provided  by  the  Secretary  con- 
cerned, for  retirement  or  separation  under  sec- 
tion 1166  of  this  title. 

(e)  The  report  of  the  selection  board  shall  be 
submitted  to  the  Secretary  of  the  military  de- 
partment concerned.  The  Secretary  may  ap- 
prove or  disapprove  all  or  part  of  the  report. 

(f)(1)  Upon  receipt  of  the  report  of  a  selection 
board  submitted  to  him  imder  subsection  (e), 
the  Secretary  concerned  shall  review  the  report 
to  determine  whether  the  board  has  acted  con- 
trary to  law  or  regulation  or  to  guidelines  fur- 
nished the  board  imder  this  section.  Following 
such  review,  unless  the  Secretary  concerned 
makes  a  determination  as  described  in  para- 
graph (2),  the  Secretary  shall  submit  the  report 
as  required  by  subsection  (e). 
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(2)  If,  on  the  basis  of  a  review  of  the  report 
under  paragraph  (1),  the  Secretary  of  the  mili- 
tary department  concerned  detemdnes  that  the 
board  acted  contrary  to  law  or  regulation  or  to 
guidelines  furnished  the  board  imder  this  sec- 
tion, the  Secretary  shall  retxun  the  report,  to- 
gether with  a  written  explanation  of  the  basis 
for  such  determination,  to  the  board  for  fur- 
ther proceedings.  Upon  receipt  of  a  report  re- 
turned by  the  Secretary  concerned  under  this 
paragraph,  the  selection  board  (or  a  subsequent 
selection  board  convened  under  section  573  of 
this  title  for  the  same  grade  and  competitive 
category)  shall  conduct  such  proceedings  as 
may  be  necessary  in  order  to  revise  the  report 
to  be  consistent  with  law,  regulation,  and  such 
guidelines  and  shall  resubmit  the  report,  as  re- 
vised, to  the  Secretary  in  accordance  with  sub- 
section (e). 

(Added    Pub.    L.    102-190,    div.    A,    title    XI, 
§  1112(a),  Dec.  5, 1991, 105  Stat.  1496.) 

Sectign  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  580,  1166  of 
this  title. 

§  577.  Promotions:  effect  of  failure  of  selection  for 

A  warrant  officer  who  has  been  considered 
for  promotion  by  a  selection  board  convened 
under  section  573  of  this  title,  but  not  selected, 
shall  be  considered  for  promotion  by  each  sub- 
sequent selection  board  that  considers  officers 
in  his  grade  (or  grade  and  competitive  category) 
until  he  is  retired  or  separated  or  he  is  selected 
for  promotion.  However,  the  Secretary  con- 
cerned may,  by  regulation,  preclude  from  con- 
sideration by  a  selection  board  by  which  he 
would  otherwise  be  eligible  to  be  considered,  a 
warrant  officer  who  has  an  established  separa- 
tion date  that  is  within  90  days  after  the  date 
on  which  the  board  is  convened. 

(Added    Pub.    L.    102-190,    div.    A,    title    XI, 
§  1112(a),  Dec.  5, 1991, 105  Stat.  1497.) 

§  578.  Promotions;  how  made;  effective  date 

(a)  When  the  report  of  a  selection  board  con- 
vened under  this  chapter  is  approved  by  the 
Secretary  concerned,  the  Secretary  shall  place 
the  names  of  the  warrant  officers  approved  for 
promotion  on  a  single  promotion  list  for  each 
grade  (or  grade  and  competitive  category),  in 
the  order  of  the  seniority  of  such  officers  on 
the  warrant  officer  active-duty  list. 

(b)  Promotions  of  warrant  officers  on  the 
warrant  officer  promotion  list  shall  be  made 
when,  in  accordance  with  regulations  issued  by 
the  Secretary  concerned,  additional  warrant  of- 
ficers in  that  grade  (or  grade  and  competitive 
category),  are  needed. 

(c)  A  regular  warrant  officer  who  is  promoted 
is  appointed  in  the  regular  grade  to  which  pro- 
moted, and  a  reserve  warrant  officer  who  is  pro- 
moted is  appointed  in  the  reserve  grade  to 
which  promoted.  The  date  of  appointment  in 
that  grade  and  date  of  rank  shall  be  prescribed 
by  the  Secretary  concerned.  A  warrant  officer 
is  entitled  to  the  pay  and  allowances  for  the 
grade  to  which  appointed  from  the  date  speci- 
fied in  the  appointment  order. 

(d)  Promotions  shall  be  made  in  the  order  in 
which  the  names  of  warrant  officers  appear  on 


the  promotion  list  and  after  warrant  officers 
previously  selected  for  promotion  in  the  appli- 
cable grade  (or  grade  and  competitive  category) 
have  been  promoted. 

(Added  Pub.  L.  102-190,  div.  A,  title  XI, 
§  1112(a),  Dec.  5, 1991, 105  Stat.  1497.) 

§  579.  Removal  from  a  promotion  list 

(a)  The  name  of  a  warrant  officer  recom- 
mended for  promotion  by  a  selection  board  con- 
vened under  this  chapter  may  be  removed  from 
the  report  of  the  selection  board  by  the  Presi- 
dent. 

(b)  The  Secretary  concerned  may  remove  the 
name  of  a  warrant  officer  who  is  on  a  promo- 
tion list  as  a  result  of  being  recommended  for 
promotion  by  a  selection  board  convened  under 
this  chapter  at  any  time  before  the  promotion 
is  effective. 

(c)  An  officer  whose  name  is  removed  from 
the  list  of  officers  recommended  for  promotion 
by  a  selection  board  continues  to  be  eligible  for 
consideration  for  promotion. 

(d)  If  the  next  selection  board  that  considers 
the  warrant  officer  for  promotion  under  this 
chapter  selects  the  warrant  officer  for  promo- 
tion and  the  warrant  officer  is  promoted,  the 
Secretary  concerned  may,  upon  his  promotion, 
grant  him  the  same  effective  date  for  pay  and 
allowances  and  the  same  date  of  rank,  and  the 
same  position  on  the  warrant  officer  active- 
duty  list  as  the  warrant  officer  would  have  had 
if  his  name  had  not  been  so  removed. 

(e)  If  the  next  selection  board  does  not  select 
the  warrant  officer  for  promotion,  or  if  his 
name  is  again  removed  under  subsection  (a) 
from  the  list  of  officers  recommended  for  pro- 
motion by  the  selection  board  or  under  subsec- 
tion (b)  from  the  warrant  officer  promotion 
list,  he  shall  be  treated  for  all  purposes  as  if  he 
has  twice  failed  of  selection  for  promotion. 

(Added  Pub.  L.  102-190,  div.  A,  title  XI, 
§  1112(a),  Dec.  5, 1991, 105  Stat.  1497.) 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  580  of  this  title. 

§  580.  Regular  warrant  officers  twice  failing  of  selec- 
tion for  promotion:  involuntary  retirement  or 
separation 

(a)(1)  Unless  retired  or  separated  sooner 
under  some  other  provision  of  law,  a  regular 
chief  warrant  officer  who  has  twice  failed  of  se- 
lection for  promotion  to  the  next  higher  regu- 
lar warrant  officer  grade  shall  be  retired  under 
paragraph  (2)  or  (3)  or  separated  from  active 
duty  under  paragraph  (4). 

(2)  If  a  warrant  officer  described  in  para- 
graph (1)  has  more  than  20  years  of  creditable 
active  service  on  (A)  the  date  on  which  the  Sec- 
retary concerned  approves  the  report  of  the 
board  under  section  576(e)  of  this  title,  or  (B) 
the  date  on  which  his  name  was  removed  from 
the  recommended  list  under  section  579  of  this 
title,  whichever  applies,  the  warrant  officer 
shall  be  retired.  The  date  of  such  retirement 
shall  be  not  later  than  the  first  day  of  the  sev- 
enth calendar  month  beginning  after  the  appli- 
cable date  imder  the  preceding  sentence,  except 
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as  provided  by  section  8301  of  title  5.  A  warrant 
officer  retired  under  this  paragraph  shall  re- 
ceive retired  pay  computed  under  section  1401 
of  this  title. 

(3)  If  a  warrant  officer  described  in  para- 
graph (1)  has  at  least  18  but  not  more  than  20 
years  of  creditable  active  service  on  (A)  the 
date  on  which  the  Secretary  concerned  ap- 
proves the  report  of  the  board  under  section 
576(e)  of  this  title,  or  (B)  the  date  on  which  his 
name  was  removed  from  the  recommended  list 
under  section  579  of  this  title,  whichever  ap- 
plies, the  warrant  officer  shall  be  retired  not 
later  than  the  date  determined  under  the  next 
sentence  unless  he  is  selected  for  promotion  to 
the  next  higher  regular  warrant  officer  grade 
before  that  date.  The  date  of  the  retirement  of 
a  warrant  officer  under  the  preceding  sentence 
shall  be  on  a  date  specified  by  the  Secretary 
concerned,  but  not  later  than  the  first  day  of 
the  seventh  calendar  month  beginning  after 
the  date  upon  which  he  completes  20  years  of 
active  service,  except  as  provided  by  section 
8301  of  title  5.  A  warrant  officer  retired  under 
this  paragraph  shall  receive  retired  pay  com- 
puted under  section  1401  of  this  title. 

(4)(A)  If  a  warrant  officer  described  in  para- 
graph (1)  has  less  than  18  years  of  creditable 
active  service  on  (i)  the  date  on  which  the  Sec- 
retary concerned  approves  the  report  of  the 
board  under  section  576(e)  of  this  title,  or  (ii) 
the  date  on  which  his  name  was  removed  from 
the  recommended  list  under  section  579  of  this 
title,  whichever  applies,  the  warrant  officer 
shall  be  separated.  The  date  of  such  separation 
shall  be  not  later  than  the  first  day  of  the  sev- 
enth calendar  month  beginning  after  the  appli- 
cable date  under  the  preceding  sentence. 

(B)  A  warrant  officer  separated  imder  this 
paragraph  shall  receive  separation  pay  comput- 
ed under  section  1174  of  this  title  except  in  a 
case  in  which— 

(i)  upon  his  request  and  in  the  discretion  of 
the  Secretary  concerned,  he  is  enlisted  in  the 
grade  prescribed  by  the  Secretary;  or 

(ii)  he  is  serving  on  active  duty  in  a  grade 
above  chief  warrant  officer,  W-5,  and  he 
elects,  with  the  consent  of  the  Secretary  con- 
cerned, to  remain  on  active  duty  in  that 
status. 

(5)  A  warrant  officer  who  is  subject  to  retire- 
ment or  discharge  under  this  subsection  is  not 
eligible  for  further  consideration  for  promo- 
tion. 

(6)  In  this  subsection,  the  term  "creditable 
active  service"  means  active  service  that  could 
be  credited  to  a  warrant  officer  under  section 
511  of  the  Career  Compensation  Act  of  1949,  as 
amended  (70  Stat.  114). 

(b)  The  Secretary  concerned  may  defer,  for 
not  more  than  four  months,  the  retirement  or 
separation  under  this  section  of  a  warrant  offi- 
cer if,  because  of  imavoidable  circimistances, 
evaluation  of  his  physical  condition  and  deter- 
mination of  his  entitlement  to  retirement  or 
separation  for  physical  disability  require  hospi- 
talization or  medical  observation  that  cannot  be 
completed  before  the  date  on  which  he  would 
otherwise  be  required  to  retire  or  be  separated 
under  this  section. 


(c)  The  Secretary  concerned  may  defer,  until 
such  date  as  he  prescribes,  the  retirement 
imder  subsection  (a)  of  a  warrant  officer  who  is 
serving  on  active  duty  in  a  grade  above  chief 
warrant  officer,  W-5,  and  who  elects  to  contin- 
ue to  so  serve. 

(d)  If  a  warrant  officer  who  also  holds  a  grade 
above  chief  warrant  officer,  W-5,  is  retired  or 
separated  under  subsection  (a),  his  conunission 
in  the  higher  grade  shall  be  terminated  on  the 
date  on  which  he  is  so  retired  or  separated. 

(e)(1)  A  regular  warrant  officer  subject  to  dis- 
charge or  retirement  under  this  section  may, 
subject  to  the  needs  of  the  service,  be  contin- 
ued on  active  duty  if  he  is  selected  for  continu- 
ation on  active  duty  by  a  selection  board  con- 
vened under  section  573(c)  of  this  title. 

(2)  A  warrant  officer  who  is  selected  for  con- 
tinuation on  active  duty  imder  this  subsection 
but  declines  to  continue  on  active  duty  shall  be 
discharged,  retired,  or  retained  on  active  duty, 
as  appropriate,  in  accordance  with  this  section. 

(3)  Each  warrant  officer  who  is  continued  on 
active  duty  under  this  subsection,  not  subse- 
quently promoted  or  continued  on  active  duty, 
and  not  on  a  list  of  warrant  officers  recom- 
mended for  continuation  or  for  promotion  to 
the  next  higher  regular  grade  shall,  unless 
sooner  retired  or  discharged  under  another  pro- 
vision of  law— 

(A)  be  discharged  upon  the  expiration  of 
his  period  of  continued  service;  or 

(B)  if  he  is  eligible  for  retirement  under  any 
provision  of  law,  be  retired  under  that  law  on 
the  first  day  of  the  first  month  following  the 
month  in  which  he  completes  his  period  of 
continued  service. 

Notwithstanding  subparagraph  (A),  a  warrant 
officer  who  would  otherwise  be  discharged 
under  such  subparagraph  and  who  is  within 
two  years  of  qualifying  for  retirement  under 
section  1293  of  this  title  shall,  unless  he  is 
sooner  retired  or  discharged  under  some  other 
provision  of  law,  be  retained  on  active  duty 
until  he  is  qualified  for  retirement  under  that 
section  and  then  be  retired. 

(4)  The  retirement  or  discharge  of  a  warrant 
officer  pursuant  to  this  subsection  shall  be  con- 
sidered to  be  an  involuntary  retirement  or  dis- 
charge for  purposes  of  any  other  provision  of 
law. 

(5)  Continuation  of  a  warrant  officer  on 
active  duty  under  this  subsection  pursuant  to 
the  action  of  a  selection  board  convened  under 
section  573(c)  of  this  title  is  subject  to  the  ap- 
proval of  the  Secretary  concerned. 

(6)  The  Secretary  of  Defense  shall  prescribe 
regulations  for  the  administration  of  this  sub- 
section. 

(Added  Pub.  L.  102-190,  div.  A,  title  XI, 
§  1112(a),  Dec.  5,  1991, 105  Stat.  1498.) 

References  in  Text 

Section  511  of  the  Career  Compensation  Act  of  1949, 
referred  to  in  subsec.  (a)(6),  is  set  out  below. 

Retired  and  Retainer  Pay  of  Members  on  Retired 
Lists  or  Receiving  Retainer  Pay 

Section  511  of  act  Oct.  12,  1949,  ch.  681,  title  V.  63 
Stat.  829,  as  amended  May  19,  1952,  ch.  310,  §  4,  66 
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Stat.  80;  Apr.  23, 1956.  ch.  208.  §  1.  70  Stat.  114.  provid- 
ed that:  "On  and  after  the  effective  date  of  this  sec- 
tion [Oct.  1. 1949]  (1)  members  of  the  uniformed  serv- 
ices heretofore  retired  for  reasons  other  than  for 
physical  disability.  (2)  members  heretofore  transferred 
to  the  Fleet  Reserve  or  the  Fleet  Marine  Corps  Re- 
serve, and  (3)  members  of  the  Army  Nurse  Corps  or 
the  Navy  Nurse  Corps  heretofore  retired  imder  the 
Act  of  May  13.  1926  (44  Stat.  513).  shall  be  entitled  to 
receive  retired  pay.  retirement  pay.  retainer  pay.  or 
equivalent  pay.  in  the  amoimt  whichever  is  the  great- 
er, computed  by  one  of  the  following  methods:  (a)  The 
monthly  retired  pay.  retainer  pay.  or  equivalent  pay  in 
the  amoimt  authorized  for  such  members  and  former 
members  by  provisions  of  law  in  effect  on  the  day  im- 
mediately preceding  the  date  of  enactment  of  this  Act 
[Oct.  12.  1949].  or  (b)  monthly  retired  pay,  retirement 
pay.  retainer  pay,  or  equivalent  pay  equal  to  2V^  per 
centum  of  the  monthly  basic  pay  of  the  highest  feder- 
ally recognized  rank,  grade,  or  rating,  whether  under  a 
permanent  or  temporary  appointment,  satisfactorily 
held,  by  such  member  or  former  member,  as  deter- 
mined by  the  Secretary  concerned,  and  which  such 
member,  former  member,  or  person  would  be  entitled 
to  receive  if  serving  on  active  duty  in  such  rank,  grade, 
or  rating,  multiplied  by  the  munber  of  years  of  active 
service  creditable  to  him:  Provided,  That  for  the  pur- 
pose of  the  computation  of  (b)  above,  the  retired  or  re- 
tirement pay  of  each  commissioned  officer  of  the 
Coast  Guard  who,  upon  retirement,  was  advanced  one 
grade  pursuant  to  the  provisions  of  the  Act  of  January 
12,  1923  (Public  Law  381,  Sixty-seventh  Congress), 
shall,  unless  a  higher  rank  or  grade  is  authorized  by 
any  provision  of  law.  be  based  upon  the  commissioned 
officer  grade  authorized  for  such  officer  by  such  Act: 
Provided  further.  That  for  the  purpose  of  the  compu- 
tation of  (b)  above,  fractions  of  one-half  year  or  more 
of  active  service  shall  be  counted  as  a  whole  year:  Pro- 
vided further,  That  in  no  case  shall  such  retired  pay. 
retainer  pay.  or  equivalent  pay  exceed  75  per  centum 
of  the  monthly  basic  pay  upon  which  the  computation 
is  based:  Provided  further.  That  for  the  purposes  of 
this  section,  the  term  'active  service'  as  used  herein 
shall  mean  all  service  as  a  member  or  as  a  former 
member  of  the  uniformed  services,  service  as  a  cadet 
or  midshipman  in  the  case  of  those  members  appoint- 
ed to  the  United  States  Military  Academy  prior  to 
August  24,  1912,  or  to  the  United  States  Naval  Acade- 
my prior  to  March  4,  1913.  if  such  service  was  credita- 
ble for  longevity  pay  purposes  at  the  time  of  retire- 
ment, or  as  a  nurse,  or  as  a  contract  nurse  prior  to 
February  2,  1901,  or  as  a  reserve  nurse  subsequent  to 
February  2, 1901.  or  as  a  contract  surgeon,  or  as  a  con- 
tract dental  surgeon,  or  as  an  acting  dental  surgeon,  or 
as  a  veterinarian  in  the  Quartermaster  Department, 
Cavalry,  or  Field  Artillery,  or  as  an  Army  field  clerk  or 
as  a  field  clerk.  Army  Quartermaster  Corps,  while  on 
the  active  list  or  on  active  duty  or  while  participating 
in  full-time  training  or  other  full-time  duty  provided 
for  or  authorized  in  the  National  Defense  Act,  as 
amended,  the  Naval  Reserve  Act  of  1938,  as  amended, 
or  in  other  provisions  of  law.  including  participation  in 
exercises  or  performance  of  the  duties  provided  for  by 
sections  5.  81.  92.  94.  97.  and  99  of  the  National  De- 
fense Act.  as  amended,  and  in  the  case  of  commis- 
sioned officers  of  the  Public  Health  Service,  that  serv- 
ice which  is  creditable  pursuant  to  part  (3)  of  section 
412  of  this  Act:  Provided  further.  That  the  retired  or 
retirement  pay  of  each  member  referred  to  in  (3) 
above  shall,  unless  a  higher  rank  or  grade  is  author- 
ized by  any  provision  of  law,  be  based  upon  the  com- 
missioned-officer grade  authorized  for  such  member 
by  the  Act  of  May  7,  1948  (Public  Law  517,  Eightieth 
Congress):  Provided  further.  That  (a)  enlisted  persons 
or  former  enlisted  persons  of  the  Regular  Army  or 
Regular  Air  Force  who  have  been  transferred  prior  to 
the  effective  date  of  this  section  to  the  Enlisted  Re- 
serve Corps  or  to  the  enlisted  section  of  the  Air  Force 
Reserve  and  placed  on  the  retired  list  of  the  Regular 
Army  or  the  Regular  Air  Force,  respectively,  under 


the  provisions  of  section  4  of  the  Act  of  October  6. 
1945  (59  Stat.  539;  10  U.S.C.  948)  [section  948  of 
former  title  10],  as  amended,  and  (b)  enlisted  persons 
or  former  enlisted  persons  of  the  Regular  Navy  or 
Regular  Marine  Corps  who  have  been  transferred 
prior  to  the  effective  date  of  this  section  to  the  Fleet 
Reserve  or  the  Fleet  Marine  Corps  Reserve  imder  the 
provisions  of  title  II  of  the  Naval  Reserve  Act  of  1938, 
as  amended,  shall  not  be  entitled  to  have  their  retired 
pay  or  retainer  pay  computed  on  the  basis  of  the  high- 
est officer  or  warrant-officer  grade  held  by  them  as 
authorized  by  this  section  until  they  have  completed 
thirty  years  of  service,  to  include  the  sum  of  their 
active  service  and  their  service  on  the  retired  list  or  in 
the  Fleet  Reserve  or  in  the  Fleet  Marine  Corps  Re- 
serve, as  required  by  existing  law:  And  provided  fur- 
ther. That  enlisted  persons  and  warrant  officers  of  the 
uniform  services,  heretofore  or  hereafter  advanced  on 
the  retired  list  to  a  higher  officer  rank  or  grade  pursu- 
ant to  any  provision  of  law  shall,  if  application  there- 
fore Is  made  to  the  Secretary  concerned  within  one 
year  from  the  effective  date  of  this  section  or  within 
one  year  after  the  date  of  advancement  on  the  retired 
list,  whichever  Is  the  later,  and  subject  to  the  approval 
of  the  Secretary  concerned,  be  restored  to  their 
former  retired  enlisted  or  warrant-officer  status,  as 
the  case  may  be,  and  shall  thereafter  be  deemed  to  be 
enlisted  or  warrant-officer  personnel,  as  appropriate, 
for  all  purposes.  Including  the  computation  of  their  re- 
tired pay  based  on  such  enlisted  or  warrant-officer 
rank,  grade,  or  rating,  as  the  case  may  be.*' 

Cross  References 

Active  service,  definition,  see  section  101  of  this  title. 

Coast  Guard  warrant  officers,  retirement  In  cases 
where  higher  grade  has  been  held,  see  section  334  of 
Title  14,  Coast  Guard. 

Reenllstment  after  discharge,  see  section  515  of  this 
title. 

Section  Referred  to  in  Other  Sections 

This  section  Is  referred  to  In  sections  573,  1174.  1406 
of  this  title. 

§  581.  Selective  retirement 

(a)  A  regular  warrant  officer  in  the  Army, 
Navy,  Air  Force,  or  Marine  Corps  who  holds  a 
warrant  officer  grade  above  warrant  officer, 
W-1,  and  whose  name  is  not  on  a  list  of  warrant 
officers  recommended  for  promotion  and  who  is 
eligible  to  retire  under  any  provision  of  law 
may  be  considered  for  retirement  by  a  selection 
board  convened  imder  section  573(c)  of  this 
title.  The  Secretary  concerned  shall  specify  the 
maximum  number  of  warrant  officers  that  such 
a  board  may  recommend  for  retirement. 

(b)  A  warrant  officer  who  is  reconmiended  for 
retirement  under  this  section  and  whose  retire- 
ment is  approved  by  the  Secretary  concerned 
shall  be  retired,  under  any  provision  of  law 
under  which  he  is  eligible  to  retire,  on  the  date 
requested  by  him  and  approved  by  the  Secre- 
tary concerned,  which  date  shall  be  not  later 
than  the  fu-st  day  of  the  seventh  calendar 
month  beginning  after  the  month  in  which  the 
Secretary  concerned  approves  the  report  of  the 
board  which  recommended  the  officer  for  re- 
tirement. 

(c)  The  retirement  of  a  warrant  officer  pursu- 
ant to  this  section  shall  be  considered  to  be  an 
involuntary  retirement  for  purposes  of  any 
other  provision  of  law. 

(d)(1)  The  Secretary  concerned  shall  pre- 
scribe regulations  for  the  administration  of  this 


§582 


TITLE  10~ARMED  FORCES 


Page  1040 


section.  Such  regulations  shall  require  that 
when  the  Secretary  concerned  submits  a  list  of 
regular  warrant  officers  to  a  selection  board 
convened  under  section  573(c)  of  this  title  to 
consider  regular  warrant  officers  for  selection 
for  retirement  under  this  section,  the  list  shall 
include  each  warrant  officer  on  the  active-duty 
list  in  the  same  grade  or  same  grade  and  com- 
petitive category  whose  position  on  the  active- 
duty  list  is  between  that  of  the  most  junior  reg- 
ular warrant  officer  in  that  grade  whose  name 
is  submitted  to  the  board  and  that  of  the  most 
senior  regular  warrant  officer  in  that  grade 
whose  name  is  submitted  to  the  board. 

(2)  Such  regulations  shall  establish  proce- 
dures to  exclude  from  consideration  by  the 
Board  ^  any  warrant  officer  who  has  been  ap- 
proved for  voluntary  retirement,  or  who  is  to  be 
mandatorily  retired  imder  any  other  provision 
of  law,  during  the  fiscal  year  in  which  the 
Board  ^  is  convened  or  during  the  following 
fiscal  year.  An  officer  not  considered  by  a  selec- 
tion board  convened  under  section  573(c)  of 
this  title  under  such  regulations  because  the  of- 
ficer has  been  approved  for  volimtary  retire- 
ment shall  be  retired  on  the  date  approved  for 
the  retirement  of  such  officer  as  of  the  conven- 
ing date  of  such  selection  board  unless  the  Sec- 
retary concerned  approves  a  modification  of 
such  date  in  order  to  prevent  a  personal  hard- 
ship for  the  officer  or  for  other  humanitarian 
reasons. 

(Added  Pub.  L.  102-190,  div.  A,  title  XI, 
§  1112(a),  Dec.  5,  1991,  105  Stat.  1500.) 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  573  of  this  title. 

§  582.  Warrant  officer  active-duty  list:  exclusions 

Warrant  officers  in  the  following  categories 
are  not  subject  to  this  chapter: 

(1)  Reserve  warrant  officers— 

(A)  on  active  duty  for  training; 

(B)  on  active  duty  under  section  672(d)  of 
this  title  in  connection  with  organizing,  ad- 
ministering, recruiting,  instructing,  or  train- 
ing the  reserve  components; 

(C)  on  active  duty  to  pursue  special  work; 

(D)  ordered  to  active  duty  imder  section 
673b  of  this  title;  or 

(E)  on  full-time  National  Guard  duty. 

(2)  Retired  warrant  officers  on  active  duty, 

(3)  Students  enrolled  in  the  Army  Physi- 
cian's Assistant  Program. 

(Added  Pub.  L.  102-190,  div.  A,  title  XI, 
§  1112(a),  Dec.  5,  1991, 105  Stat.  1500.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  571,  574  of  this 
title. 

§  583.  Definitions 

In  this  chapter: 

(1)  The  term  "promotion  zone*'  means  a 
promotion  eligibility  category  consisting  of 
officers  on  a  warrant  officer  active-duty  list 
in  the  same  grade  (or  the  same  grade  and 
competitive  category)  who— 


^  So  in  original.  Probably  should  not  be  capitalized. 


(A)  in  the  case  of  grades  below  chief  war- 
rant officer,  W-5.  have  neither  (i)  failed  of 
selection  for  promotion  to  the  next  higher 
grade,  nor  (ii)  been  removed  from  a  list  of 
warrant  officers  recommended  for  promo- 
tion to  that  grade  (other  than  after  having 
been  placed  on  that  list  after  a  selection 
from  below  the  promotion  zone);  and 

(B)  are  senior  to  the  warrant  officer  desig- 
nated by  the  Secretary  concerned  to  be  the 
junior  warrant  officer  in  the  promotion 
zone  eligible  for  promotion  to  the  next 
higher  grade. 

(2)  The  term  "warrant  officers  above  the 
promotion  zone*'  means  a  group  of  officers  on 
a  warrant  officer  active-duty  list  in  the  same 
grade  (or  the  same  grade  and  competitive  cat- 
egory) who— 

(A)  are  eligible  for  consideration  for  pro- 
motion to  the  next  higher  grade; 

(B)  are  in  the  same  grade  as  warrant  offi- 
cers in  the  promotion  zone;  and 

(C)  are  senior  to  the  senior  warrant  offi- 
cer in  the  promotion  zone. 

(3)  The  term  "warrant  officers  below  the 
promotion  zone"  means  a  group  of  officers  on 
a  warrant  officer  active-duty  list  in  the  same 
grade  (or  the  same  grade  and  competitive  cat- 
egory) who— 

(A)  are  eligible  for  consideration  for  pro- 
motion to  the  next  higher  grade; 

(B)  are  in  the  same  grade  as  warrant  offi- 
cers in  the  promotion  zone;  and 

(C)  are  junior  to  the  jimior  warrant  offi- 
cer in  the  promotion  zone. 

(Added    Pub.    L.    102-190,    div.    A,    title    XI, 
§  1112(a),  Dec.  5, 1991,  105  Stat.  1501.) 

CHAPTER  34— APPOINTMENTS  AS  RESERVE 
OFFICERS 

§  591.  Reserve  components:  qualifications 

Baccalaureate  Degree  Required  for  Appointment 
OR  Promotion  of  Reserve  Component  Officers  to 
Grades  Above  First  Lieutenant  or  Lieutenant 
(Junior  Grade) 

Pub.  L.  102-190.  div.  A.  title  V,  §  523,  Dec.  5,  1991, 
105  Stat.  1363,  provided  that: 

"(a)  In  GENBRAL.~After  September  30,  1995,  no 
person  may  be  appointed  to  a  grade  above  the  grade  of 
first  lieutenant  in  the  Army  Reserve,  Air  Force  Re- 
serve, or  Marine  Corps  Reserve  or  to  a  grade  above  the 
grade  of  lieutenant  (junior  grade)  in  the  Naval  Re- 
serve, or  be  f ederaUy  recognized  in  a  grade  above  the 
grade  of  first  lieutenant  as  a  member  of  the  Army  Na- 
tional Guard  or  Air  National  Guard,  imless  that 
person  has  been  awarded  a  baccalaureate  degree  by  an 
accredited  educational  institution. 

"(b)  Exceptions.— Subsection  (a)  does  not  apply  to 
the  foUowing: 

"(1)  The  appointment  to  a  higher  grade  of  a 
person  who  is  appointed  in  or  assigned  for  service  in 
a  health  profession  for  which  a  baccalaureate  degree 
is  not  a  condition  of  original  appointment  or  assign- 
ment. 

"(2)  The  appointment  in  the  Naval  Reserve  or 
Marine  Corps  Reserve  of  an  individual  appointed  for 
service  as  an  officer  designated  as  a  limited  duty  of- 
ficer. 
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"(3)  The  appointment  in  the  Naval  Reserve  of  an 
individual  appointed  for  service  under  the  Naval 
Aviation  Cadet  (NAVCAD)  program." 

Priority  in  Making  Original  Appointments  in 
Guard  and  Reserve  Cobiponents  for  ROTC 
Scholarship  Program  Graduates 

Pub.  L.  102-190,  div.  A,  title  V.  §  524,  Dec.  5,  1991, 
105  Stat.  1363,  provided  that:  "In  making  appoint- 
ments of  persons  as  second  lieutenants  in  the  Army 
Reserve,  Air  Force  Reserve,  or  Marine  Corps  Reserve 
or  to  the  grade  of  ensign  in  the  Naval  Reserve,  or  in 
granting  federal  recognition  in  the  grade  of  second 
lieutenant  to  members  of  the  Army  National  Guard  or 
Air  National  Guard,  the  Secretary  of  the  military  de- 
partment concerned  shall  give  preference  to  persons 
who  have  completed  a  post-secondary  program  of  edu- 
cation pursued  under  a  ROTC  scholarship  program  at 
a  college  or  university  accredited  to  award  baccalaure- 
ate degrees  or  pursued  under  a  ROTC  scholarship  pro- 
gram at  an  accredited  two-year  or  four-year  military 
college." 

Report  on  Initial  Appointment  of  All  Officers  as 
Reserve  Officers  and  on  Appropriate  Active 
Duty  Obligation  of  Graduates  of  Service  Acade- 
mies 

Pub.  L.  101-510,  div.  A,  title  V,  §  524,  Nov.  5,  1990, 
104  Stat.  1562,  provided  that: 

"(a)  Report  Required.— The  Secretary  of  Defense 
shall  submit  to  the  Committees  on  Armed  Services  of 
the  Senate  and  House  of  Representatives  a  report  on— 
"(1)  the  advantages,  disadvantages,  and  desirabil- 
ity of  initially  appointing  all  persons  commissioned 
as  officers  in  the  Army,  Navy,  Air  Force,  or  Marine 
Corps  as  Reserve  officers,  and 

"(2)  what  the  appropriate  active  duty  service  obli- 
gation should  be  for  graduates  of  the  service  acade- 
mies. 

"(b)  Deadline  for  Report.— (1)  The  Secretary  shall 
submit  the  report  required  by  subsection  (a),  together 
with  such  comments  and  recommendations  as  the  Sec- 
retary considers  appropriate,  not  later  than  60  days 
after  the  date  of  the  enactment  of  this  Act  [Nov.  5, 
1990]. 

"(2)  If  the  report  is  not  submitted  within  60  days 
after  the  date  of  the  enactment  of  this  Act,  then— 
"(A)  all  persons  initially  appointed  as  commis- 
sioned officers  in  the  Army,  Navy,  Air  Force,  and 
Marine  Corps  after  the  60th  day  following  the  date 
of  the  enactment  of  this  Act  shall  be  appointed  as 
commissioned  officers  in  a  Reserve  component  of 
the  Armed  Forces;  and 

''(B)  all  persons  entering  the  service  academies 
after  the  60th  day  following  the  date  of  the  enact- 
ment of  this  Act  shall  incur  an  obligation  to  serve  on 
active  duty  for  a  period  of  five  years. 
"(c)  Service  Acadebcy  Defined.— For  purposes  of  this 
section,  the  term  'service  academies'  means  the  United 
States  Military  Academy,  the  United  States  Naval 
Academy,  and  the  United  States  Air  Force  Academy." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2130a  of  this 
title. 

§597.   Warrant  ofHcers:  grades;   appointment,   how 
made;  term 

(a)  The  permanent  reserve  warrant  officer 
grades  In  each  armed  force  are  those  prescribed 
for  regiQar  warrant  officers  by  section  571(a)  of 
this  title. 

LSee  main  edition  for  text  ofib)  and  (c)] 

(As  amended  Dec.  5,  1991,  Pub.  L.  102-190,  div. 
A,  title  XI,  §  1131(2),  105  Stat.  1505.) 


Abiendbcents 

1991— Subsec.  (a).  Pub.  L.  102>190  substituted  "sec- 
tion 571(a)"  for  "section  555(a)". 

Effective  Date  of  1991  Amendbient 

Amendment  by  Pub.  L.  102-190  effective  Feb.  1, 
1992,  see  section  1132  of  Pub.  L.  102-190,  set  out  as  a 
note  under  section  521  of  this  title. 

Cross  References 

Regular  warrant  officers,  appointment,  see  section 
571  of  this  title. 

§  598.  Warrant  officers:  promotion 

The  promotion  of  permanent  reserve  warrant 
officers  not  on  the  warrant  officer  active-duty 
list  to  permanent  reserve  warrant  officer  grades 
shall  be  governed  by  such  regulations  as  the 
Secretary  concerned  may  prescribe. 

(As  amended  Dec.  5,  1991,  Pub.  L.  102-190,  div. 
A,  title  XI,  §  1131(3),  105  Stat.  1505.) 

AMENDBfENTS 

1991— Pub.  L.  102-190  inserted  "not  on  the  warrant 
officer  active-duty  list"  after  "reserve  warrant  offi- 
cers". 

Effective  Date  of  1991  Abiendb«ent 

Amendment  by  Pub.  L.  102-190  effective  Feb.  1, 
1992,  see  section  1132  of  Pub.  L.  102-190,  set  out  as  a 
note  under  section  521  of  this  title. 

CHAPTER  35— TEMPORARY  APPOINTMENTS  IN 
OFFICER  GRADES 

Sec. 

[602.        Repealed.] 

603.  Appointments  in  time  of  war  or  national 

emergency. 

Abiendbients 

1991-Pub.  L.  102-190,  div.  A,  title  XI, 
§  1113(d)(1)(B),  Dec.  5,  1991,  105  Stat.  1502,  struck  out 
item  602  "Warrant  officers:  temporary  promotions" 
and  substituted  "Appointments  in  time  of  war  or  na- 
tional emergency"  for  "Commissioned  officer  grades: 
time  of  war  or  national  emergency"  in  item  603. 

§601.  Positions  of  importance  and  responsibility: 
generals  and  lieutenant  generals;  admirals  and 
vice  admirals 

ISee  main  edition  for  text  o/(a)] 

(b)  An  officer  who  is  appointed  to  the  grade 
of  general,  admiral,  lieutenant  general,  or  vice 
admiral  for  service  in  a  position  of  importance 
and  responsibility  designated  to  carry  that 
grade  shall  conthiue  to  hold  that  grade— 

iSee  main  edition  for  text  ofiDto  (3)] 

(4)  while  awaiting  retirement,  beginning  on 
the  day  he  is  relieved  from  the  position  desig- 
nated to  carry  one  of  those  grades  and  ending 
on  the  day  before  his  retirement,  but  not  for 
more  than  60  days. 

ISee  main  edition  for  text  ofic)  and  (d)] 

(As  amended  Pub.  L.  102-190,  div.  A.  title  V, 
§  502(a),  Dec.  5, 1991, 105  Stat.  1354.) 
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AMENBldENTS 

1991— Subsec.  (b)(4).  Pub.  L.  102-190  substituted  "60 
days'*  for  "90  days". 

Effective  Date  of  1991  Amendment 

Section  502(b)  of  Pub.  L.  102-190  provided  that: 
"The  amendment  made  by  subsection  (a)  [amending 
this  section]  shall  take  effect  on  the  first  day  of  the 
first  month  that  begins  more  than  90  days  after  the 
date  of  the  enactment  of  this  Act  [Dec.  5,  19911." 

[§602.  Repealed.  Pub.  L.  102-190,  div.  A,  title  XI, 
§  1113(a),  Dec.  5, 1991, 105  Stat.  1502] 

Section,  Pub.  L.  96-513,  title  I,  §  105,  Dec.  12,  1980, 
94  Stat.  2849,  related  to  temporary  promotions  of  war- 
rant officers. 

Effective  Date  of  Repeal 

Repeal  effective  Feb.  1,  1992,  see  section  1132  of 
Pub.  L.  102-190,  set  out  as  an  Effective  Date  of  1991 
Amendment  note  under  section  521  of  this  title. 

§  603.  Appointments  in  time  of  war  or  national  emer- 
gency 

(a)  In  time  of  war,  or  of  national  emergency 
declared  by  tlie  Congress  or  the  President  after 
November  30,  1980,  the  President  may  appoint 
any  qualified  person  (whether  or  not  already  a 
member  of  the  armed  forces)  to  any  officer 
grade  in  the  Army,  Navy,  Air  Force,  or  Marine 
Corps,  except  that  appointments  imder  this  sec- 
tion may  not  be  made  in  grades  above  major 
general  or  rear  admiral.  Appointments  under 
this  section  shall  be  made  by  the  President 
alone,  except  that  an  appointment  in  the  grade 
warrant  officer,  W-1,  shall  be  made  by  warrant 
by  the  Secretary  concerned. 

ISee  main  edition  for  text  o/(6)  to  (e)] 

(f )  Unless  sooner  terminated,  an  appointment 
imder  this  section  terminates  on  the  earliest  of 
the  following: 

(1)  The  second  anniversary  of  the  appoint- 
ment. 

(2)  The  end  of  the  six-month  period  begin- 
ning on  the  last  day  of  the  war  or  national 
emergency  during  which  the  appointment 
was  made. 

(3)  The  date  the  person  appointed  is  re- 
leased from  active  duty. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VI, 
§  653(a)(2),  Nov.  29,  1989,  103  Stat.  1462;  Pub.  L. 
102-190,  div.  A,  title  XI,  §  1113(b),  (d)(1)(A), 
Dec.  5, 1991, 105  Stat.  1502.) 

Amendments 

1991— Pub.  L.  102-190,  §  1113(d)(1)(A),  substituted 
"Appointments  in  time  of  war  or  national  emergency" 
for  "Commissioned  officer  grades:  time  of  war  or  na- 
tional emergency"  in  section  catchline. 

Subsec.  (a).  Pub.  L.  102-190,  §  1113(b),  struck  out 
"commissioned"  before  "officer  grade  in  the  Army" 
and  "in  warrant  officer  grades  or"  before  "in  grades 
above  major  general"  and  inserted  before  period  at 
end  ",  except  that  an  appointment  in  the  grade  war- 
rant officer,  W-1,  shall  be  made  by  warrant  by  the 
Secretary  concerned". 

1989— Subsec.  (f ).  Pub.  L.  101-189  substituted  "termi- 
nates on  the  earliest  of  the  following:"  for  "termi- 
nates—" in  introductory  provisions,  and  made  numer- 
ous amendments  to  style  and  punctuation.  Prior  to 
amendment,  subsec.  (f )  read  as  follows:  "Unless  sooner 


terminated,  an  appointment  under  this  section  termi- 
nates— 

"(1)  on  the  second  anniversary  of  the  appoint- 
ment; 

"(2)  at  the  end  of  the  six-month  period  beginning 
on  the  last  day  of  the  war  or  national  emergency 
during  which  the  appointment  was  made;  or 

"(3)  on  the  date  the  person  appointed  is  released 
from  active  duty; 
whichever  is  earliest." 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-190  effective  Feb.  1, 
1992,  see  section  1132  of  Pub.  L.  102-190,  set  out  as  a 
note  under  section  521  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  6325  of  this 
title. 

CHAPTER  36— PROMOTION,  SEPARATION,  AND 
INVOLUNTARY  RETIREMENT  OF  OFFICERS 
ON  THE  ACTIVE-DUTY  LIST 

SUBCHAPTER  I— SELECTION  BOARDS 

Sec. 

614.  Notice  of  convening  of  selection  boards. 

Amendments 

1991— Pub.  L.  102-190,  div.  A,  title  V,  §  504(a)(2)(B), 
Dec.  5,  1991,  105  Stat.  1357,  struclt  out  ";  communica- 
tions with  boards"  after  "selection  boards"  in  item 
614. 

§  611.  Convening  of  selection  boards 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  612,  614,  615, 
616,  617,  618,  619,  622,  623,  624,  627,  628.  637,  638,  638a, 
5150,  6383  of  this  title. 

§  614.  Notice  of  convening  of  selection  boards 

ISee  main  edition  for  textl 

(As  amended  Pub.  L.  102-190,  div.  A,  title  V. 
§  504(a)(2)(A),  Dec.  5, 1991,  105  Stat.  1357.) 

Amendments 

1991— Pub.  L.  102-190  struclc  out  ";  communications 
with  boards"  after  "selection  boards"  in  section  catch- 
line. 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-190  applicable  to  selec- 
tion boards  convened  imder  section  611(a)  of  this  title 
after  end  of  60-day  period  beginning  Dec.  5,  1991,  see 
section  504(e)  of  Pub.  L.  102-190,  set  out  as  a  note 
under  section  615  of  this  title. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  615  of  this  title. 

§  615.  Information  furnished  to  selection  boards 

(a)(1)  The  Secretary  of  Defense  shall  pre- 
scribe regulations  governing  information  fur- 
nished to  selection  boards  convened  under  sec- 
tion 611(a)  of  this  title.  Those  regulations  shall 
apply  uniformly  among  the  military  depart- 
ments. Any  regulations  prescribed  by  the  Secre- 
tary of  a  military  department  to  supplement 
those  regulations  may  not  take  effect  without 
the  approval  of  the  Secretary  of  Defense  in 
writing. 
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(2)  No  information  concerning  a  particular  el- 
igible officer  may  be  furnished  to  a  selection 
board  except  for  the  following: 

(A)  Information  that  is  in  the  officer's  offi- 
cial military  personnel  file  and  that  is  provid- 
ed to  the  selection  board  in  accordance  with 
the  regulations  prescribed  by  the  Secretary  of 
Defense  pursuant  to  paragraph  ( 1 ). 

(B)  Other  information  that  is  determined 
by  the  Secretary  of  the  military  department 
concerned,  after  review  by  that  Secretary  in 
accordance  with  standards  and  procedures  set 
out  in  the  regulations  prescribed  by  the  Sec- 
retary of  Defense  pursuant  to  paragraph  (1), 
to  be  substantiated,  relevant  information  that 
could  reasonably  and  materially  affect  the  de- 
liberations of  the  selection  board. 

(C)  Subject  to  such  limitations  as  may  be 
prescribed  in  those  regulations,  information 
communicated  to  the  board  by  the  officer  in 
accordance  with  this  section,  section  614(b)  of 
this  title  (including  any  comment  on  informa- 
tion referred  to  in  subparagraph  (A)  regard- 
ing that  officer),  or  other  applicable  law. 

(D)  A  factual  summary  of  the  information 
described  in  subparagraphs  (A),  (B),  and  (C) 
that,  in  accordance  with  the  regulations  pre- 
scribed pursuant  to  paragraph  (1),  is  prepared 
by  administrative  personnel  for  the  purpose 
of  facilitating  the  work  of  the  selection  board. 

(3)  Information  provided  to  a  selection  board 
in  accordance  with  paragraph  (2)  shall  be  made 
available  to  all  members  of  the  board  and  shall 
be  made  a  part  of  the  record  of  the  board.  Com- 
munication of  such  information  shall  be  in  a 
written  form  or  in  the  form  of  an  audio  or  video 
recording.  If  a  communication  is  in  the  form  of 
an  audio  or  video  recording,  a  written  transcrip- 
tion of  the  recording  shall  also  be  made  a  part 
of  the  record  of  the  selection  board. 

(4)  Paragraphs  (2)  and  (3)  do  not  apply  to  the 
furnishing  of  appropriate  administrative  proc- 
essing information  to  the  selection  board  by  ad- 
ministrative staff  designated  to  assist  the 
board,  but  only  to  the  extent  that  oral  commu- 
nications are  necessary  to  facilitate  the  work  of 
the  board. 

(5)  Information  furnished  to  a  selection  board 
that  is  described  in  subparagraph  (B),  (C),  or 
(D)  of  paragraph  (2)  may  not  be  furnished  to  a 
later  selection  board  unless— 

(A)  the  information  has  been  properly 
placed  in  the  official  military  personnel  file 
of  the  officer  concerned;  or 

(B)  the  information  is  provided  to  the  later 
selection  board  in  accordance  with  paragraph 
(2). 

(6)(A)  Before  information  described  in  para- 
graph (2)(B)  regarding  an  eligible  officer  is  fur- 
nished to  a  selection  board,  the  Secretary  of 
the  military  department  concerned  shall 
ensure— 

(i)  that  such  information  is  made  available 
to  such  officer;  and 

(ii)  that  the  officer  is  afforded  a  reasonable 
opportunity  to  submit  comments  on  that  in- 
formation to  the  selection  board. 

(B)  If  an  officer  cannot  be  given  access  to  the 
information  referred  to  in  subparagraph  (A)  be- 
cause of  its  classification  status,  the  officer 


shall,  to  the  maximum  extent  practicable,  be 
furnished  with  an  appropriate  summary  of  the 
information. 

(b)  The  Secretary  of  the  military  department 
concerned  shall  furnish  each  selection  board 
convened  under  section  611(a)  of  this  title 
with— 

(1)  the  maximum  number,  as  determined  in 
accordance  with  section  622  of  this  title,  of  of- 
ficers in  each  competitive  category  under  con- 
sideration that  the  board  may  recommend  for 
promotion  to  the  next  higher  grade; 

(2)  the  names  of  all  officers  in  each  com- 
petitive category  to  be  considered  by  the 
board  for  promotion; 

(3)  the  pertinent  records  (as  determined  by 
the  Secretary)  of  each  officer  whose  name  is 
furnished  to  the  board; 

(4)  information  or  guidelines  relating  to  the 
needs  of  the  armed  force  concerned  for  offi- 
cers having  particular  skills,  including  guide- 
lines or  information  relating  to  the  need  for 
either  a  minimum  number  or  a  maximum 
number  of  officers  with  particular  skills 
within  a  competitive  category; 

(5)  guidelines,  based  upon  guidelines  re- 
ceived by  the  Secretary  from  the  Secretary  of 
Defense  under  subsection  (b),*  for  the  pur- 
pose of  ensuring  that  the  board  gives  appro- 
priate consideration  to  the  performance  in 
joint  duty  assignments  of  officers  who  are 
serving,  or  have  served,  in  such  assignments; 
and 

(6)  such  other  information  and  guidelines 
as  may  be  necessary  to  enable  the  board  to 
properly  perform  its  functions. 

(c)  The  Secretary  of  Defense,  with  the  advice 
and  assistance  of  the  Chairman  of  the  Joint 
Chiefs  of  Staff,  shall  furnish  to  the  Secretaries 
of  the  military  departments  guidelines  for  the 
purpose  of  ensuring  that  each  selection  board 
convened  imder  section  611(a)  of  this  title  gives 
appropriate  consideration  to  the  performance 
in  joint  duty  assignments  of  officers  who  are 
serving,  or  have  served,  in  such  assignments. 

(d)  Information  or  guidelines  furnished  to  a 
selection  board  under  subsection  (a)  *  may  not 
be  modified,  withdrawn,  or  supplemented  after 
the  board  submits  the  report  to  the  Secretary 
of  the  military  department  concerned  pursuant 
to  section  617(a)  of  this  title,  except  that,  in  the 
case  of  a  report  returned  to  a  board  pursuant  to 
section  618(a)(2)  of  this  title  for  further  pro- 
ceedings because  of  a  determination  by  the  Sec- 
retary of  the  military  department  concerned 
that  the  board  acted  contrary  to  law,  regula- 
tion, or  guidelines,  the  Secretary  may  modify, 
withdraw,  or  supplement  such  information  or 
guidelines  as  part  of  a  written  explanation  to 
the  board  as  provided  in  that  section. 

(e)  The  Secretary  of  each  military  depart- 
ment, under  uniform  regulations  prescribed  by 
the  Secretary  of  Defense,  shall  include  in 
guidelines  furnished  to  a  selection  board  con- 
vened under  section  611(a)  of  this  title  that  is 
considering    officers    in    a    health-professions 


» So  in  original.  Probably  should  be  subsection  "(c)". 
'  So  in  original.  Probably  should  be  subsection  "(b)". 
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competitive  category  for  promotion  to  a  grade 
below  colonel  or,  in  the  case  of  the  Navy,  cap- 
tain, a  direction  that  the  board  give  consider- 
ation to  an  officer's  clinical  proficiency  and 
skill  as  a  health  professional  to  at  least  as  great 
an  extent  as  the  board  gives  to  the  officer's  ad- 
ministrative and  management  skills. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  V, 
§519,  Nov.  29,  1989,  103  Stat.  1444;  Pub.  L. 
102-190,  div.  A,  title  V,  !  504(a)(1),  Dec.  5,  1991. 
105  Stat.  1355.) 

Amendscents 

1991~Pub.  L.  102-190  added  subsec.  (a)  and  redesig- 
nated former  subsecs.  (a)  to  (d)  as  (b)  to  (e),  respec- 
tively. 

1989— Subsec.  (d).  Pub.  L.  101-189  added  subsec.  (d). 

Effective  Date  of  1991  Amendment 

Section  504(e)  of  Pub.  L.  102-190  provided  that: 
"The  amendments  made  by  this  section  [amending 
this  section  and  sections  614,  616,  618,  and  619  of  this 
title]  shall  apply  to  selection  boards  convened  under 
section  611(a)  of  title  10,  United  States  Code,  after  the 
end  of  the  60-day  period  beginning  on  the  date  of  the 
enactment  of  this  Act  [Dec.  5, 19913." 

§616.  Recommendations  for  promotion  by  selection 
boards 

iSee  main  edition  for  text  o/(a)  to  (d)] 

(e)  The  reconmiendations  of  a  selection  board 
may  be  disclosed  only  in  accordance  with  regu- 
lations prescribed  by  the  Secretary  of  Defense. 
Those  recommendations  may  not  be  disclosed 
to  a  person  not  a  member  of  the  board  (or  a 
member  of  the  administrative  staff  designated 
by  the  Secretary  concerned  to  assist  the  board) 
until  the  written  report  of  the  recommenda- 
tions of  the  board,  required  by  section  617  of 
this  title,  is  signed  by  each  member  of  the 
board. 

(f )  The  Secretary  convening  a  selection  board 
under  section  611(a)  of  this  title,  and  an  officer 
or  other  official  exercising  authority  over  any 
member  of  a  selection  board,  may  not— 

(1)  censure,  reprimand,  or  admonish  the  se- 
lection board  or  any  member  of  the  board 
with  respect  to  the  recommendations  of  the 
board  or  the  exercise  of  any  lawful  function 
within  the  authorized  discretion  of  the  board; 
or 

(2)  attempt  to  coerce  or,  by  any  unauthor- 
ized means,  influence  any  action  of  a  selec- 
tion board  or  any  member  of  a  selection 
board  in  the  formulation  of  the  board's  rec- 
ommendations. 

(As  amended  Pub.  L.  102-190,  div.  A,  title  V, 
§  504(b),  Dec.  5, 1991, 105  Stat.  1357.) 

References  in  Text 

Section  615(a)  of  this  title,  referred  to  in  subsec.  (a), 
was  redesignated  section  615(b)  of  this  title  by  Pub.  L. 
102-190,  div.  A.  title  V,  §  504(a)(1)(A).  Dec.  5.  1991.  105 
Stat.  1355. 

Amendiaents 

1991— Subsecs.  (e).  (f).  Pub.  L.  102-190  added  sub- 
secs. (e)  and  (f ). 

Effective  Date  of  1991  Amendbient 

Amendment  by  Pub.  L.  102-190  applicable  to  selec- 
tion boards  convened  under  section  611(a)  of  this  title 


after  end  of  60-day  period  beginning  Dec.  5,  1991,  see 
section  504(e)  of  Pub.  L.  102-190,  set  out  as  a  note 
imder  section  615  of  this  title. 

§  617.  Reports  of  selection  boards 

References  in  Text 

Section  615(a)  of  this  title,  referred  to  in  subsec.  (a), 
was  redesignated  section  615(b)  of  this  title  by  Pub.  L. 
102-190,  div.  A.  title  V,  §  504(a)(1)(A).  Dec.  5.  1991.  105 
Stat.  1355. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  615.  616.  618, 
628  of  this  title. 

§  618.  Action  on  reports  of  selection  boards 

iSee  main  edition  for  text  ofia)  to  (/)] 

(g)  If  the  Secretary  of  a  military  department 
or  the  Secretary  of  Defense  makes  a  recommen- 
dation imder  this  section  that  the  name  of  an 
officer  be  removed  from  a  report  of  a  selection 
board  and  the  recommendation  is  accompanied 
by  information  that  was  not  presented  to  that 
selection  board,  that  information  shall  be  made 
available  to  that  officer.  The  officer  shall  then 
be  afforded  a  reasonable  opportunity  to  submit 
comments  on  that  information  to  the  officials 
making  the  recommendation  and  the  officials 
reviewing  the  recommendation.  If  an  eligible 
officer  cannot  be  given  access  to  such  informa- 
tion because  of  its  classification  status,  the  offi- 
cer shall,  to  the  maximum  extent  practicable, 
be  provided  with  an  appropriate  summary  of 
the  information. 

(As  amended  Pub.  L.  102-190,  div.  A,  title  V, 
§  504(c),  Dec.  5, 1991,  105  Stat.  1357.) 

References  in  Text 

Sections  615(a)  and  615(b)  of  this  title,  referred  to  in 
subsecs.  (a)(1),  (2)  and  (b)(2)(A).  (4),  were  redesignated 
sections  615(b)  and  615(c)  of  this  title  by  Pub.  L. 
102-190.  div.  A.  title  V.  §  504(a)(1)(A),  Dec.  5.  1991.  105 
Stat.  1355. 

Amendments 
1991— Subsec.  (g).  Pub.  L.  102-190  added  subsec.  (g). 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-190  applicable  to  selec- 
tion boards  convened  under  section  611(a)  of  this  title 
after  end  of  60-day  period  beginning  Dec.  5,  1991.  see 
section  504(e)  of  Pub.  L.  102-190.  set  out  as  a  note 
under  section  615  of  this  title. 

SUBCHAPTER  II— PROMOTIONS 

§  619.  Eligibility  for  consideration  for  promotion 

iSee  main  edition  for  text  ofia)  and  (6)] 

(c)  ISee  main  edition  for  text  of  (1)1 
(2)  The  Secretary  of  the  military  department 
concerned— 

(A)  may,  in  accordance  with  standards  and 
procedures  prescribed  by  the  Secretary  of  De- 
fense in  regrulations  which  shall  apply  uni- 
formly among  the  military  departments,  limit 
the  officers  to  be  considered  by  a  selection 
board  from  below  the  promotion  zone  to 
those  officers  who  are  determined  to  be  ex- 
ceptionally well  qualified  for  promotion; 
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(B)  may,  by  regulation,  prescribe  a  period  of 
time,  not  to  exceed  one  year,  from  the  time 
an  officer  is  placed  on  the  active-duty  list 
during  which  the  officer  shall  be  ineligible 
for  consideration  for  promotion;  and 

(C)  may,  by  regulation,  preclude  from  con- 
sideration by  a  selection  board  by  which  he 
would  otherwise  be  eligible  to  be  considered, 
an  officer  who  has  an  established  separation 
date  that  is  within  90  days  after  the  date  the 
board  is  convened. 

(3)(A)  The  Secretary  of  Defense  may  author- 
ize the  Secretaries  of  the  military  departments 
to  preclude  from  consideration  by  selection 
boards  for  promotion  to  the  grade  of  brigadier 
general  or  rear  admiral  (lower  half)  officers  in 
the  grade  of  colonel  or,  in  the  case  of  the  Navy, 
captain  who— 

(i)  have  been  considered  and  not  selected 
for  promotion  to  the  grade  of  brigadier  gener- 
al or  rear  admiral  (lower  half)  by  at  least  two 
selection  boards;  and 

(ii)  are  determined,  in  accordance  with 
standards  and  procedures  prescribed  pursu- 
ant to  subparagraph  (B),  as  not  being  excep- 
tionally well  qualified  for  promotion. 

(B)  If  the  Secretary  of  Defense  authorizes 
the  Secretaries  of  the  military  departments  to 
have  the  authority  described  in  subparagraph 
(A),  the  Secretary  shall  prescribe  by  regulation 
the  standards  and  procedures  for  the  exercise 
of  such  authority.  Those  regulations  shall 
apply  uniformly  among  the  military  depart- 
ments and  shall  include  the  following  provi- 
sions: 

(i)  A  requirement  that  the  Secretary  of  a 
military  department  may  exercise  such  au- 
thority in  the  case  of  a  particular  selection 
board  only  if  the  Secretary  of  Defense  ap- 
proves the  exercise  of  that  authority  for  that 
board. 

(ii)  A  requirement  that  an  officer  may  be 
precluded  from  consideration  by  a  selection 
board  under  this  paragraph  only  upon  the 
recommendation  of  a  preselection  board  of  of- 
ficers convened  by  the  Secretary  of  the  mili- 
tary department  concerned  and  composed  of 
at  least  three  officers  all  of  whom  are  serving 
in  a  grade  higher  than  the  grade  of  such  offi- 
cer. 

(iii)  A  requirement  that  such  a  preselection 
board  may  not  recommend  that  an  officer  be 
precluded  from  such  consideration  unless  the 
Secretary  concerned  has  given  the  officer  ad- 
vance written  notice  of  the  convening  of  such 
board  and  of  the  military  records  that  will  be 
considered  by  the  board  and  has  given  the  of- 
ficer a  reasonable  period  before  the  conven- 
ing of  the  board  in  which  to  submit  com- 
ments to  the  board. 

(iv)  A  requirement  that  the  Secretary  con- 
vening such  a  preselection  board  shall  provide 
general  guidance  to  the  board  in  accordance 
with  standards  and  procedures  prescribed  by 
the  Secretary  of  Defense  in  those  regulations. 
(V)  A  requirement  that  the  preselection 
board  may  recommend  that  an  officer  be  pre- 
cluded from  consideration  by  a  selection 
board  only  on  the  basis  of  the  general  guid- 
ance provided  by  the  Secretary  of  the  mili- 


tary department  concerned,  information  in 
the  officer's  official  military  personnel 
records  that  has  been  described  in  the  notice 
provided  the  officer  as  required  pursuant  to 
clause  (iii),  and  any  communication  to  the 
board  received  from  that  officer  before  the 
board  convenes. 

iSee  main  edition  for  text  of  id)  and  (c)] 

(As  amended  Pub.  L.  102-190,  div.  A,  title  V, 
§  504(d),  Dec.  5, 1991, 105  Stat.  1357.) 

Amendments 

1991-Subsec.  (c)(2).  Pub.  L.  102-190,  5  504(d)(1). 
added  subpar.  (A),  redesignated  subpars.  (C)  and  (D) 
as  (B)  and  (C)  respectively,  and  struck  out  former  sub- 
pars.  (A)  and  (B)  which  read  as  follows: 

"(A)  may.  by  regulation,  prescribe  procedures  to 
limit  the  officers  to  be  considered  by  a  selection 
board— 

"(i)  from  below  the  promotion  zone;  or 
"(ii)  in  the  case  of  a  selection  board  to  recommend 
officers  for  promotion  to  the  grade  of  brigadier  gen- 
eral or  rear  admiral  (lower  half), 
to  those  officers  who  are  determined  to  be  exception- 
ally well  qualified  for  promotion; 

"(B)  may.  by  regulation,  prescribe  criteria  for  deter- 
mining which  officers  below  the  promotion  zone  or  in 
the  grades  of  colonel  and.  in  the  case  of  officers  of  the 
Navy,  captain  are  exceptionally  well  qualified  for  pro- 
motion for  the  purposes  of  clause  (A);". 

Subsec.  (c)(3).  Pub.  L.  102-190.  §  504(d)(2).  added 
par,  (3). 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-190  applicable  to  selec- 
tion boards  convened  under  section  611(a)  of  this  title 
after  end  of  60-day  period  beginning  Dec.  5.  1991.  see 
section  504(e)  of  Pub.  L.  102-190.  set  out  as  a  note 
under  section  615  of  this  title. 

§  624.  Promotions:  how  made 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  593,  626,  628  of 
this  title. 

SUBCHAPTER  III— FAILURE  OP  SELEC- 
TION FOR  PROMOTION  AND  RETIRE- 
MENT FOR  YEARS  OF  SERVICE 

§  628.  Special  selection  boards 

(a)(1)  In  the  case  of  an  officer  who  is  eligible 
for  promotion  who  the  Secretary  of  the  mili- 
tary department  concerned  determines  was  not 
considered  for  selection  for  promotion  by  a  se- 
lection board  because  of  administrative  error, 
the  Secretary  concerned,  under  regulations  pre- 
scribed by  the  Secretary  of  Defense,  shall  con- 
vene a  special  selection  board  under  this  subsec- 
tion (composed  in  accordance  with  section  612 
of  this  title  or,  in  the  case  of  a  warrant  officer, 
composed  in  accordance  with  section  573  of  this 
title  and  regulations  prescribed  by  the  Secre- 
tary of  the  military  department  concerned)  to 
determine  whether  such  officer  should  be  rec- 
ommended for  promotion. 

ISee  main  edition  for  text  of  (2)  and  (3);  (6)  to 
(c)] 

(As  amended  Pub.  L.  102-190,  div.  A.  title  XI. 
§  1131(4),  Dec.  5, 1991, 105  Stat.  1506.) 


§637 


TITLE  10— ARMED  FORCES 


Page  1046 


References  in  Text 

Section  558  of  this  title,  referred  to  in  subsec.  (b)(1), 
was  repealed  by  Pub.  L.  102-190,  div.  A.  title  XI, 
§  1112(a),  Dec.  5,  1991,  105  Stat.  1492.  See  section  573 
of  this  title. 

AMENDBfENTS 

1991— Subsec.  (a)(1).  Pub.  L.  102-190  substituted 
"section  573"  for  "section  558". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-190  effective  Feb.  1, 
1992,  see  section  1132  of  Pub.  L.  102-190,  set  out  as  a 
note  under  section  521  of  this  title. 

SUBCHAPTER  IV-CONTINUATION  ON 
ACTIVE  DUTY  AND  SELECTIVE  EARLY 
RETIREMENT 

Sec. 

638a.  Modification  to  rules  for  continuation  on 
active  duty;  enhanced  authority  for  selec- 
tive early  retirement  and  early  discharges. 

Amendbients 

1990— Pub.  L.  101-510,  div.  A,  title  V,  §  521(a)(2), 
Nov.  5, 1990, 104  Stat.  1561,  added  item  638a. 

§637.  Selection  of  regrular  officers  for  continuation 
on  active  duty 

iSee  main  edition  for  text  ofia)  and  (6)] 

(c)  Continuation  of  an  officer  on  active  duty 
under  this  section  piu-suant  to  the  action  of  a 
selection  board  convened  under  section  611(b) 
of  this  title  is  subject  to  the  approval  of  the 
Secretary  of  the  military  department  con- 
cerned. The  period  of  the  continuation  on 
active  duty  of  an  officer  under  this  section  may 
be  reduced  by  the  Secretary  concerned  in  the 
case  of  any  officer  as  provided  in  section  638a 
of  this  title. 

(d)  For  purposes  of  this  section,  a  period  of 
continuation  on  active  duty  under  this  section 
expires  or  is  completed  on  the  earlier  of  (1)  the 
date  originally  established  for  the  termination 
of  such  period,  or  (2)  the  date  established  for 
the  termination  of  such  period  by  any  shorten- 
ing of  such  period  under  section  638a  of  this 
title. 

(e)  The  Secretary  of  Defense  shall  prescribe 
regulations  for  the  administration  of  this  sec- 
tion. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  V, 
§  521(b)(1),  Nov.  5. 1990. 104  Stat.  1561.) 

Amendments 

1990-Subsec.  (c).  Pub.  L.  101-510,  §  521(b)(1)(A),  in- 
serted at  end  "The  period  of  the  continuation  on 
active  duty  of  an  officer  imder  this  section  may  be  re- 
duced by  the  Secretary  concerned  in  the  case  of  any 
officer  as  provided  in  section  638a  of  this  title." 

Subsecs.  (d),  (e).  Pub.  L.  101-510,  §  521(b)(1)(B),  (C), 
added  subsec.  (d)  and  redesignated  former  subsec.  (d) 
as(e). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  611,  632,  633, 
634,  635,  636,  638a,  of  this  title. 

§  638.  Selective  early  retirement 

(a)  iSee  main  edition  for  text  of  il)  and  (2)] 

(3)  A  regular  officer  on  the  active-duty  list  of 

the  Army.  Navy,  Air  Force,  or  Marine  Corps 


may  also  be  considered  for  early  retirement 
under  the  circumstances  prescribed  in  section 
638a  of  this  title. 

(b)(1)  An  officer  in  a  grade  below  brigadier 
general  or  rear  admiral  (lower  half)  who  is  rec- 
ommended for  early  retirement  under  this  sec- 
tion or  section  638a  of  this  title  and  whose 
early  retirement  is  approved  by  the  Secretary 
concerned  shall— 

iSee  main  edition  for  text  of  (A)  and  (B),  (2);  (c) 
and  (d)] 

(e)(1)  The  Secretary  of  Defense  shall  pre- 
scribe regulations  for  the  administration  of  this 
section. 

(2)(A)  Such  regulations  shall  require  that 
when  the  Secretary  of  the  military  department 
concerned  submits  a  list  of  officers  to  a  selec- 
tion board  convened  under  section  611(b)  of 
this  title  to  consider  officers  for  selection  for 
early  retirement  under  this  section,  such  list 
(except  as  provided  in  subparagraph  (B))  shall 
include  each  officer  on  the  active-duty  list  in 
the  same  grade  and  competitive  category  whose 
position  on  the  active-duty  list  is  between  that 
of  the  most  jimlor  officer  in  that  grade  and 
competitive  category  whose  name  is  submitted 
to  the  board  and  that  of  the  most  senior  officer 
in  that  grade  and  competitive  category  whose 
name  is  submitted  to  the  board. 

(B)  A  list  under  subparagraph  (A)  may  not  in- 
clude an  officer  in  that  grade  and  competitive 
category  who  has  been  approved  for  voluntary 
retirement  under  section  3911,  6323,  or  8911  of 
this  title,  or  who  is  to  be  involuntarily  retired 
under  any  provision  of  law,  during  the  fiscal 
year  in  which  the  selection  board  is  convened 
or  during  the  following  fiscal  year. 

(C)  An  officer  not  considered  by  a  selection 
board  convened  under  section  611(b)  of  this 
title  by  reason  of  subparagraph  (B)  shall  be  re- 
tired on  the  date  approved  for  the  retirement 
of  that  officer  as  of  the  convening  date  of  such 
selection  board  unless  the  Secretary  concerned 
approves  a  modification  of  such  date  in  order  to 
prevent  a  personal  hardship  for  the  officer  or 
for  other  humanitarian  reasons. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  V, 
§  521(b)(2),  Nov.  5,  1990,  104  Stat.  1561;  Pub.  L. 
102-190,  div.  A,  title  V,  §  503(a),  Dec.  5,  1991, 
105  Stat.  1355.) 

AlfENOlfENTS 

1991— Subsec.  (e).  Pub.  L.  102-190  designated  exist- 
ing provisions  as  pars.  (1)  and  (2)(A),  in  par.  (2)(A)  in- 
serted "(except  as  provided  in  subparagraph  (B))" 
after  "imder  this  section,  such  list",  and  added  sub- 
pars.  (B)  and  (C). 

1990-Subsec.  (a)(3).  Pub.  L.  101-510,  §  521(b)(2)(A). 
added  par.  (3). 

Subsec.  (b)(1).  Pub.  L.  101-510,  §  521(b)(2KB),  insert- 
ed "or  section  638a  of  this  title"  after  "under  this  sec- 
tion". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  611,  638a  of 
this  title. 
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§638a.  Modification  to  rules  for  continuation  on 
active  duty;  enlianced  authority  for  selective 
early  retirement  and  early  discharges 

(a)  The  Secretary  of  Defense  may  authorize 
the  Secretary  of  a  military  department,  during 
the  five-year  period  beginning  on  October  1, 
1990,  to  take  any  of  the  actions  set  forth  in  sub- 
section (b)  with  respect  to  officers  of  an  armed 
force  under  the  jurisdiction  of  that  Secretary. 

(b)  Actions  which  the  Secretary  of  a  military 
department  may  tai^e  with  respect  to  officers  of 
an  armed  force  when  authorized  to  do  so  imder 
subsection  (a)  are  the  following: 

(1)  Shortening  the  period  of  the  continu- 
ation on  active  duty  established  under  section 
637  of  this  title  for  a  regular  officer  who  Is 
serving  on  active  duty  pursuant  to  a  selection 
under  that  section  for  continuation  on  active 
duty. 

(2)  Providing  that  regular  officers  on  the 
active-duty  list  may  be  considered  for  early 
retirement  by  a  selection  board  convened 
under  section  611(b)  of  this  title  in  the  case  of 
officers  described  In  any  of  subparagraphs 
(A)  through  (C)  as  follows: 

(A)  Officers  in  the  regular  grade  of  lieu- 
tenant colonel  or  commander  who  would  be 
subject  to  consideration  for  selection  for 
early  retirement  under  section  638(a)(1)(A) 
of  this  title  except  that  they  have  failed  of 
selection  for  promotion  only  one  time 
(rather  than  two  or  more  times). 

(B)  Officers  in  the  regular  grade  of  colo- 
nel or.  In  the  case  of  the  Navy,  captain  who 
would  be  subject  to  consideration  for  selec- 
tion for  early  retirement  under  section 
638(a)(1)(B)  of  this  title  except  that  they 
have  served  on  active  duty  In  that  grade 
less  than  four  years  (but  not  less  than  two 
years). 

(C)  Officers,  other  than  those  described 
in  subparagraphs  (A)  and  (B),  holding  a  reg- 
ular grade  below  the  grade  of  colonel,  or  in 
the  case  of  the  Navy,  captain,  who  are  eligi- 
ble for  retirement  under  section  3911,  6323, 
or  8911  of  this  title,  or  who  after  two  addi- 
tional years  or  less  of  active  service  would 
be  eligible  for  retirement  under  one  of 
those  sections  and  whose  names  are  not  on 
a  list  of  officers  recommended  for  promo- 
tion. 

(3)  Suspending  section  638(c)  of  this  title. 

(4)  Convening  selection  boards  under  sec- 
tion 611(b)  of  this  title  to  consider  for  dis- 
charge regular  officers  on  the  active-duty  list 
in  a  grade  below  lieutenant  colonel  or  com- 
mander— 

(A)  who  have  served  at  least  one  year  of 
active  duty  in  the  grade  currently  held; 

(B)  whose  names  are  not  on  a  list  of  offi- 
cers recommended  for  promotion;  and 

(C)  who  are  not  eligible  to  be  retired 
under  any  provision  of  law  and  are  not 
within  two  years  of  becoming  so  eligible. 

(c)(1)  In  the  case  of  an  action  under  subsec- 
tion (b)(2),  the  Secretary  of  the  military  de- 
partment concerned  shall  specify  the  number 
of  officers  described  in  that  subsection  which  a 
selection  board  convened  under  section  611(b) 
of  this  title  pursuant  to  the  authority  of  that 


subsection  may  recommend  for  early  retire- 
ment. Such  number  may  not  be  more  than  30 
percent  of  the  number  of  officers  considered  in 
each  grade  in  each  competitive  category. 

(2)  In  the  case  of  an  action  authorized  under 
subsection  (b)(2),  the  Secretary  of  Defense  may 
also  authorize  the  Secretary  of  the  military  de- 
partment concerned  when  convening  a  selection 
board  under  section  611(b)  of  this  title  to  con- 
sider regular  officers  on  the  active-duty  list  for 
early  retirement  to  Include  within  the  officers 
to  be  considered  by  the  board  reserve  officers 
on  the  active-duty  list  on  the  same  basis  as  reg- 
ular officers. 

(d)(1)  In  the  case  of  an  action  under  subsec- 
tion (b)(4),  the  Secretary  of  the  military  de- 
partment concerned  may  submit  to  a  selection 
board  convened  pursuant  to  that  subsection—- 

(A)  the  names  of  all  officers  described  in 
that  subsection  in  a  particular  grade  and  com- 
petitive category;  or 

(B)  the  names  of  all  officers  described  in 
that  subsection  in  a  particular  grade  and  com- 
petitive category  who  also  are  in  particular 
year  groups  or  specialties,  or  both,  within 
that  competitive  category. 

(2)  The  Secretary  concerned  shall  specify  the 
total  number  of  officers  to  be  recommended  for 
discharge  by  a  selection  board  convened  pursu- 
ant to  subsection  (b)(4).  That  number  may  not 
be  more  than  30  percent  of  the  niunber  of  offi- 
cers considered— 

(A)  in  each  grade  in  each  competitive  cate- 
gory; or 

(B)  in  each  grade,  year  group,  or  specialty 
(or  combination  thereof)  in  each  competitive 
category. 

(3)  The  total  number  of  officers  described  in 
subsection  (b)(4)  from  any  of  the  armed  forces 
(or  from  any  of  the  armed  forces  in  a  particular 
grade)  who  may  be  recommended  during  a 
fiscal  year  for  discharge  by  a  selection  board 
convened  pursuant  to  the  authority  of  that 
subsection  may  not  exceed  70  percent  of  the  de- 
crease, as  compared  to  the  preceding  fiscal 
year,  in  the  number  of  officers  of  that  armed 
force  (or  the  number  of  officers  of  that  armed 
force  in  that  grade)  authorized  to  be  serving  on 
active  duty  as  of  the  end  of  that  fiscal  year. 

(4)  An  officer  who  is  reconunended  for  dis- 
charge by  a  selection  board  convened  pursuant 
to  the  authority  of  subsection  (b)(4)  and  whose 
discharge  is  approved  by  the  Secretary  con- 
cerned shall  be  discharged  on  a  date  specified 
by  the  Secretary  concerned. 

(5)  Selection  of  officers  for  discharge  under 
this  subsection  shall  be  based  on  the  needs  of 
the  service. 

(e)  The  discharge  or  retirement  of  an  officer 
pursuant  to  this  section  shall  be  considered  to 
be  involuntary  for  purposes  of  any  other  provi- 
sion of  law. 

(Added  Pub.  L.  101-510,  dlv.  A,  title  V, 
1521(a)(1),  Nov.  5,  1990,  104  Stat.  1559,  and 
amended  Pub.  L.  102-190.  dlv.  A,  title  V, 
§  503(b),  Dec.  5, 1991, 105  Stat.  1355.) 
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Amendicents 

1991— Subsec.  (b)(2)(C).  Pub.  L.  102-190.  §  503(b)(1), 
amended  subpar.  (C)  generally.  Prior  to  amendment, 
subpar.  (C)  read  as  follows:  "Officers  holding  a  regular 
grade  below  the  grade  of  colonel  or,  in  the  case  of  the 
Navy,  captain  who  are  not  eligible  for  retirement 
under  section  3911,  6323,  or  8911  of  this  title  but  who 
after  two  additional  years  of  active  service  as  a  com- 
missioned officer  would  be  eligible  for  retirement 
under  one  of  those  sections  and  whose  names  are  not 
on  a  list  of  officers  recommended  for  promotion.'* 

Subsec.  (c).  Pub.  L.  102-190,  §  503(b)(2),  designated 
existing  provisions  as  par.  (1)  and  added  par.  (2). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  637,  638  of  this 
title. 

SUBCHAPTER  V— ADDITIONAL  PROVI- 
SIONS RELATING  TO  PROMOTION, 
SEPARATION,  AND  RETIREMENT 

§  644.  Authority  to  suspend  officer  personnel  laws 

In  time  of  war,  or  of  national  emergency  de- 
clared by  Congress  or  the  President  after  No- 
vember 30, 1980,  the  President  may  suspend  the 
operation  of  any  provision  of  this  chapter  or  of 
any  other  law  relating  to  the  promotion,  invol- 
imtary  retirement,  or  separation  of  officers  of 
the  Army,  Navy,  Air  Force,  or  Marine  Corps.  So 
long  as  such  war  or  national  emergency  contin- 
ues, any  such  suspension  may  be  extended  by 
the  President.  Any  such  suspension  shall,  if  not 
sooner  ended,  end  on  the  last  day  of  the  two- 
year  period  beginning  on  the  date  on  which  the 
suspension  (or  the  last  extension  thereof)  takes 
effect  or  on  the  last  day  of  the  one-year  period 
beginning  on  the  date  of  the  termination  of  the 
war  or  national  emergency,  whichever  occurs 
first.  With  respect  to  the  end  of  any  such  sus- 
pension, the  preceding  sentence  supersedes  the 
provisions  of  title  II  of  the  National  Emergen- 
cies Act  (50  U.S.C.  1621-1622)  which  provide 
that  powers  or  authorities  exercised  by  reason 
of  a  national  emergency  shall  cease  to  be  exer- 
cised after  the  date  of  the  termination  of  the 
emergency. 

(As  amended  Pub.  L.  102-190,  div.  A,  title  XI, 
1 1115,  Dec.  5, 1991, 105  Stat.  1503.) 

AlfENDlftENTS 

1991— Pub.  L.  102-190  struck  out  "commissioned" 
before  "officers"  in  first  sentence. 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-190  effective  Feb.  1, 
1992,  see  section  1132  of  Pub.  L.  102-190,  set  out  as  a 
note  under  section  521  of  this  title. 

§  645.  Definitions 

In  this  chapter: 

(1)  The  term  "promotion  zone"  means  a 
promotion  eligibility  category  consisting  of 
the  officers  on  an  active-duty  list  in  the  same 
grade  and  competitive  category— 

ISee  main  edition  for  text  ofiA)  and  (B)] 

(2)  The  term  "officers  above  the  promotion 
zone"  means  a  group  of  officers  on  an  active- 
duty  list  in  the  same  grade  and  competitive 
category  who— 

ISee  main  edition  for  text  of  (.A)  to  (C)] 


(3)  The  term  "officers  below  the  promotion 
zone"  means  a  group  of  officers  on  the  active- 
duty  list  in  the  same  grade  and  competitive 
category  who— 

ISee  main  edition  for  text  of  (A)  to  (C)] 

(As     amended    Pub.     L.     102-25,     title     VII, 
§  701(i)(l),  Apr.  6,  1991, 105  Stat.  115.) 

AMENDBfENTS 

1991— Pars.  (1)  to  (3).  Pub.  L.  102-25  inserted  "The 
term"  after  par.  designations  and  lowercased  initial 
letter  of  quoted  phrases. 

CHAPTER  37— GENERAL  SERVICE 
REQUIREMENTS 


Sec. 
653. 


Minimum  service   requirement   for   certain 
flight  crew  positions. 

Amendments 

1989— Pub.  L.  101-189,  div.  A,  title  VI,  §  634(a)(2), 
Nov.  29, 1989, 103  Stat.  1454,  added  item  653. 

§  651.  Members:  required  service 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  512,  595,  1005, 
1174.  4348,  6959,  9348  of  this  title;  title  14  section  182; 
title  37  section  308e;  title  50  App.  section  456. 

§  653.  Minimum  service  requirement  for  certain  flight 
crew  positions 

(a)  Pilots.— The  minimum  active  duty  obliga- 
tion of  any  member  who  successfully  completes 
training  in  the  armed  forces  as  a  pilot  shall  be  8 
years,  if  the  member  is  trained  to  fly  fixed-wing 
jet  aircraft,  or  6  years,  if  the  member  is  trained 
to  fly  any  other  type  of  aircraft. 

(b)  Navigators  and  Naval  Plight  Officers.— 
The  minimum  active  duty  obligation  of  any 
member  who  successfully  completes  training  in 
the  armed  forces  as  a  navigator  or  naval  flight 
officer  shall  be  6  years. 

(c)  Definition.— In  this  section,  the  term 
^'active  duty  obligation"  means  the  period  of 
active  duty  required  to  be  served  after— 

(1)  completion  of  undergraduate  pilot  train- 
ing, in  the  case  of  training  as  a  pilot; 

(2)  completion  of  undergraduate  navigator 
training,  in  the  case  of  training  as  a  naviga- 
tor; or 

(3)  completion  of  undergraduate  training  as 
a  naval  flight  officer,  in  the  case  of  training 
as  a  naval  flight  officer. 

(Added  Pub.  L.  101-189,  div.  A,  title  VI, 
§  634(a)(1),  Nov.  29,  1989,  103  Stat.  1454,  and 
amended  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1484(k)(3),  Nov.  5,  1990,  104  Stat.  1719.) 

Abiendments 

1990-Subsec.  (a).  Pub.  L.  101-510,  §  1484(k)(3)(A), 
substituted  "or"  for  "and"  before  "6  years". 

Subsec.  (c).  Pub.  L.  101-510,  §  1484(k)(3)(B),  inserted 
a  comma  after  first  reference  to  "training"  in  pars.  (1) 
and  (2)  and  after  first  reference  to  "naval  flight  offi- 
cer" in  par.  (3). 

Effective  Date 
Section  634(b)  of  Pub.  L.  101-189  provided  that: 
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"(1)  Except  as  provided  in  paragraphs  (2)  and  (3), 
section  653  of  title  10,  United  States  Code,  as  added  by 
subsection  (a)(1),  shaU  apply  to  persons  who  begin  un- 
dergraduate pilot  training,  undergraduate  navigator 
training,  or  undergraduate  naval  flight  officer  train- 
ing, as  the  case  may  be,  after  September  30, 1990. 

"(2)  Such  section  shall  apply  to  persons  who  gradu- 
ate from  the  United  States  Military  Academy,  the 
United  States  Naval  Academy,  the  United  States  Air 
Force  Academy,  and  the  Coast  Guard  Academy  after 
December  31,  1991,  and  to  persons  who  satisfactorily 
complete  the  academic  and  military  requirements  of 
the  Senior  Reserve  Officers*  Training  Corps  program 
(provided  for  in  chapter  103  of  title  10,  United  States 
Code)  after  December  31, 1991. 

"(3)  The  minimum  service  requirements  provided  for 
such  section  shall  not  apply  in  the  case  of  any  person 
who  entered  into  an  agreement  with  the  Secretary 
concerned  before  October  1, 1990,  and  who  is  obligated 
under  the  terms  of  such  agreement  to  serve  on  active 
duty  for  a  period  less  than  the  applicable  period  speci- 
fied in  section  653  of  such  title. 

"(4)  For  purposes  of  this  subsection,  the  term  'Secre- 
tary concerned'  has  the  meaning  given  that  term  in 
section  101(8)  of  title  10,  United  States  Code." 

CHAPTER  38—JOINT  OFFICER  MANAGEMENT 

§  661.  Management  policies  for  Joint  specialty  officers 

ISee  main  edition  for  text  ofia)  and  (6)] 

(c)  Education  and  Experience  Require- 
ments.—(1)  An  officer  who  is  nominated  for  the 
joint  specialty  may  not  be  selected  for  the  joint 
specialty  until  the  officer— 

(A)  successfully  completes  an  appropriate 
program  at  a  joint  professional  military  edu- 
cation school;  and 

(B)  after  completing  such  program  of  edu- 
cation, successfully  completes  a  full  tour  of 
duty  in  a  joint  duty  assignment  (as  described 
in  section  664(f)  of  this  title  (other  than  in 
paragraph  (2)  thereof)). 

ISee  main  edition  for  text  of  (2)1 

(3)(A)  In  the  case  of  an  officer  who  has  com- 
pleted both  a  program  of  education  referred  to 
in  paragraph  (1)(A)  and  a  full  tour  of  duty  in  a 
joint  duty  assignment  (as  described  in  section 
664(f)  of  this  title  (other  than  in  paragraph  (2) 
thereof))  and  is  subsequently  nominated  for 
the  joint  specialty,  the  Secretary  of  Defense 
may  waive  the  requirement  in  paragraph  (1)(B) 
that  the  tour  of  duty  in  a  joint  duty  assignment 
be  performed  after  the  officer  completes  the 
program  of  education  if  the  Secretary  deter- 
mines that  the  waiver  is  necessary  in  the  inter- 
ests of  sound  personnel  management. 

ISee  main  edition  for  text  of(B)  to  (D)3 

(4)  For  purposes  of  this  chapter,  a  school  that 
is  organized  within,  and  operated  by,  a  military 
department  may  not  be  construed  to  be  a  joint 
professional  military  education  school. 

iSee  main  edition  for  text  of  id)  to  (/)] 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XI. 
§§1113.  1122,  Nov.  29.  1989,  103  Stat.  1554, 
1556.) 

AlCENDMENTS 

1989— Subsec.  (c)(1)(B),  (3)(A).  Pub.  L.  101-189, 
§  1113,  substituted  "(as  described  in  section  664(f)  of 


this  title  (other  than  in  paragraph  (2)  thereof))"  for 
"(as  described  in  section  664(f)(1)  or  (f)(3)  of  this 
title)". 
Subsec.  (c)(4).  Pub.  L.  101-189,  §  1122,  added  par.  (4). 

§  662.  Promotion  policy  objectives  for  joint  officers 

LSee  main  edition  for  text  ofia)l 

(b)  Report.— The  Secretary  of  Defense  shall 
periodically  (and  not  less  often  than  every  six 
months)  report  to  Congress  on  the  promotion 
rates  of  officers  who  are  serving  in.  or  have 
served  in,  joint  duty  assignments,  especially 
with  respect  to  the  record  of  officer  selection 
boards  in  meeting  the  objectives  of  clauses  (1). 
(2),  and  (3)  of  subsection  (a).  If  such  promotion 
rates  fail  to  meet  such  objectives,  the  Secretary 
shall  include  in  the  periodic  report  required  by 
this  subsection  information  on  such  failure  and 
on  what  action  the  Secretary  has  taken  or 
plans  to  take  to  prevent  further  failures. 

(As  amended  Pub.  L.  101-510.  div.  A,  title  XIII. 
§  1311(3).  Nov.  5,  1990,  104  Stat.  1669.) 

Amendments 

1990— Subsec.  (b).  Pub.  L.  101-510  substituted  "the 
Secretary  shall  include  in  the  periodic  report  required 
by  this  subsection  information  on  such  failure  and  on" 
for  "the  Secretary  shall  immediately  notify  Congress 
of  such  failure  and  of". 

§  663.  Education 

ISee  main  edition  for  text  of  (a)  to  (d)l 

(e)  Duration  op  Principal  Course  op  In- 
struction AT  Armed  Forces  Stapp  College.— (1) 
The  duration  of  the  principal  course  of  instruc- 
tion offered  at  the  Armed  Forces  Staff  College 
may  not  be  less  than  three  months. 

(2)  In  this  subsection,  the  term  "principal 
course  of  instruction"  means  any  course  of  in- 
struction offered  at  the  Armed  Forces  Staff 
College  as  Phase  II  joint  professional  military 
education. 

(As  amended  Pub.  L.  101-189.  div.  A.  title  XI. 
§  1123(c)(1).  Nov.  29.  1989.  103  Stat.  1557;  Pub. 
L.  102-190.  div.  A.  title  IX.  §  912(a).  Dec.  6. 
1991.  105  Stat.  1452.) 

Amendaeents 

1991~Subsec.  (e).  Pub.  L.  102-190  designated  exist- 
ing provisions  as  par.  (1)  and  added  par.  (2). 
1989— Subsec.  (e).  Pub.  L.  101-189  added  subsec.  (e). 

Effective  Date  of  1991  Amendment 

Section  912(b)  of  Pub.  L.  102-190  provided  that: 
"The  amendment  made  by  subsection  (a)(2)  [amend- 
ing this  section]  shall  not  apply  with  respect  to  the 
Armed  Forces  Staff  College  until  October  1, 1993." 

Implementation  of  Subsection  (e) 

Section  1123(c)(2)  of  Pub.  L.  101-189  provided  that: 
"Subsection  (e)  of  such  section,  as  added  by  paragraph 
(1),  shall  be  implemented  by  the  Secretary  of  Defense 
not  later  than  two  years  after  the  date  of  the  enact- 
ment of  this  Act  [Nov.  29,  1989]." 

§  667.  Annual  report  to  Congress 

The  Secretary  of  Defense  shall  include  in  the 
annual  report  of  the  Secretary  to  Congress 
under  section  113(c)  of  this  title,  for  the  period 
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covered  by  the  report,  the  following  informa- 
tion (which  shall  be  shown  for  the  Department 
of  Defense  as  a  whole  and  separately  for  the 
Army,  Navy,  Air  Force,  and  Marine  Corps): 

LSee  main  edition  for  text  of  il)  to  (16)1 

(17)  With  regard  to  each  time  the  principal 
course  of  instruction  at  the  Armed  Forces 
Staff  College  is  offered— 

(A)  the  number  of  officers  selected  to 
attend  that  course  who  did  not  first  com- 
plete while  in  residence  at  a  professional 
military  education  school  operated  by  a 
military  department  the  principal  course  of 
instruction  offered  at  that  school; 

(B)  the  number  of  those  officers  as  a  per- 
centage of  all  officers  who  attended  that 
course  of  instruction  at  the  Armed  Forces 
Staff  College; 

(C)  a  description  of  the  different  reasons 
why  officers  were  selected  to  attend  that 
course  without  first  attending  the  principal 
course  of  instruction  offered  at  a  profes- 
sional military  education  school  operated 
by  a  military  department;  and 

(D)  the  number  of  officers  so  selected  for 
each  such  reason. 

(18)  Such  other  information  and  compara- 
tive data  as  the  Secretary  of  Defense  consid- 
ers appropriate  to  demonstrate  the  perform- 
ance of  the  Department  of  Defense  and  the 
performance  of  each  military  department  in 
carrying  out  this  chapter. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XI, 
§  1123(d),  Nov.  29,  1989, 103  Stat.  1557.) 

Amendments 

1989-Pars.  (17),  (18).  Pub.  L.  101-189  added  par.  (17) 
and  redesignated  former  par.  (17)  as  (18). 

CHAPTER  39— ACTIVE  DUTY 

Sec. 

687.  Ready  Reserve:  muster  duty. 

690.  Limitation  on   duty   with   Reserve   Officer 

Training  Corps  units. 

Amendments 

1991— Pub.  L.  102-190.  div.  A,  title  X,  §  1061(a)(4)(B). 
Dec.  5,  1991.  105  Stat.  1472.  substituted  "Corps"  for 
"Corp"  in  item  690. 

Pub.  L.  102-25.  title  VII.  §  701(e)(3).  Apr.  6.  1991,  106 
Stat.  114,  transferred  item  687  "Limitation  on  duty 
with  Reserve  Officer  Training  Corp  units"  to  appear 
after  item  689  and  redesignated  that  item  as  690. 

1990-Pub.  L.  101-510.  div.  A.  title  V,  §  559(a)(2), 
Nov.  5.  1990.  104  Stat.  1571.  added  item  687  "Limita- 
tion on  duty  with  Reserve  Officer  Training  Corp 
units". 

1989— Pub.  L.  101-189.  div.  A.  title  V.  §  502(a)(2). 
Nov.  29. 1989. 103  Stat.  1436.  added  item  687. 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  280.  513  of 
this  title;  title  37  section  205. 

§  671b.  Members:  service  extension  when  Congress  is 
not  in  session 

(a)  Notwithstanding  any  other  provision  of 
law,  when  the  President  determines  that  the 
national  interest  so  requires,  he  may,  if  Con- 
gress is  not  in  session,  having  adjourned  sine 


die,  authorize  the  Secretary  of  Defense  to 
extend  for  not  more  than  six  months  enlist- 
ments, appointments,  periods  of  active  duty,  pe- 
riods of  active  duty  for  training,  periods  of  obli- 
gated service,  or  other  military  status,  in  any 
component  of  the  armed  forces,  that  expire 
before  the  thirtieth  day  after  Congress  next 
convenes  or  reconvenes. 

ISee  main  edition  for  text  o/(6)] 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VI, 
§  653(a)(3),  Nov.  29,  1989,  103  Stat.  1462.) 

Amendbcents 

1989— Subsec.  (a).  Pub.  L.  101-189  substituted 
"armed  forces*'  for  "Armed  Forces  of  the  United 
States". 

§  672.  Reserve  components  generally 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  101.  268.  273, 
523,  582.  641.  673c.  674.  678.  2131.  2133.  3080.  8080  of 
this  title;  title  38  section  3011. 

§  673.  Ready  Reserve 

Ex.  Ord.  No.  12743.  Ordering  Ready  Reserve  of 
Armed  Forces  to  Active  Duty 

Ex.  Ord.  No.  12743.  Jan.  18.  1991.  56  P.R.  2661,  pro- 
vided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States  of 
America,  including  the  National  Emergencies  Act  (50 
U.S.C.  1601  et  seq.\  and  section  301  of  title  3  of  the 
United  States  Code;  in  furtherance  of  Executive  Order 
No.  12722.  dated  August  2.  1990  [50  U.S.C.  1701  note], 
which  declared  a  national  emergency  to  address  the 
threat  to  the  national  security  and  foreign  policy  of 
the  United  States  posed  by  the  invasion  of  Kuwait  by 
Iraq;  and.  in  accordance  with  the  requirements  con- 
tained in  section  301  of  the  National  Emergencies  Act, 
50  U.S.C.  1631, 1  hereby  order  as  follows: 

Section  1.  To  provide  additional  authority  to  the 
Department  of  Defense  and  the  Department  of  Trans- 
portation to  respond  to  the  continuing  threat  posed  by 
Iraq's  invasion  of  Kuwait,  the  authority  imder  section 
673  of  title  10.  United  States  Code,  to  order  any  unit, 
and  any  member  not  assigned  to  a  unit  organized  to 
serve  as  a  unit,  in  the  Ready  Reserve  to  active  duty 
(other  than  for  training)  for  not  more  than  24  consec- 
utive months,  is  invoked  and  made  available,  according 
to  its  terms,  to  the  Secretary  concerned,  subject,  in 
the  case  of  the  Secretaries  of  the  Army.  Navy,  and  Air 
Force,  to  the  direction  of  the  Secretary  of  Defense. 
The  term  "Secretary  concerned"  is  defined  in  section 
101(8)  of  title  10,  United  States  Code,  to  mean  the  Sec- 
retary of  the  Army  with  respect  to  the  Army;  the  Sec- 
retary of  the  Navy  with  respect  to  the  Navy,  the 
Marine  Corps,  and  the  Coast  Guard  when  it  is  operat- 
ing as  a  service  in  the  Navy;  the  Secretary  of  the  Air 
Force  with  respect  to  the  Air  Force;  and,  the  Secretary 
of  Transportation  with  respect  to  the  Coast  Guard 
when  it  is  not  operating  as  a  service  in  the  Navy. 

Sec.  2.  To  allow  for  the  orderly  administration  of 
personnel  within  the  armed  forces,  the  authority 
vested  in  the  President  by  section  527  of  title  10, 
United  States  Code,  to  suspend  the  operation  of  sec- 
tions 523-526  of  title  10.  United  States  Code,  regarding 
officer  strength  and  officer  distribution  in  grade,  is  in- 
voked to  the  full  extent  provided  by  the  terms  thereof. 

Sec  3.  To  allow  for  the  orderly  administration  of 
personnel  within  the  armed  forces,  the  authority 
vested  in  the  President  by  section  644  of  title  10, 
United  States  Code,  to  suspend  the  operation  of  any 
provision  of  law  relating  to  the  promotion,  involuntary 
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retirement,  or  separation  of  commissioned  officers  of 
the  Army,  Navy,  Air  Force,  or  Marine  Corps,  is  in- 
voked to  the  full  extent  provided  by  the  terms  thereof. 

Sec.  4.  The  Secretary  of  Defense  is  hereby  designat- 
ed and  empowered,  without  the  approval,  ratification, 
or  other  action  by  the  President,  to  exercise  the  au- 
thority vested  in  the  President  by  sections  527  and  644 
of  title  10,  United  States  Code,  as  Invoked  by  sections 
2  and  3  of  this  order,  to  suspend  the  operation  of  cer- 
tain provisions  of  law. 

Sec.  5.  The  authorities  delegated  by  sections  1  and  4 
of  this  order  may  be  redelegated  and  further  subdele- 
gated  to  civilian  subordinates  who  are  appointed  to 
their  offices  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate. 

Sec.  6.  This  order  is  intended  to  improve  the  internal 
management  of  the  executive  branch,  and  is  not  in- 
tended to  create  any  right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  by  a  party  against  the 
United  States,  its  agencies,  its  officers,  or  any  person. 

Sec.  7.  This  order  is  effective  immediately,  and  shall 
be  transmitted  to  the  Congress  and  published  in  the 
Federal  Register. 

George  Bush. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  101,  115,  268, 
673c,  686,  2131,  2133  of  this  title;  title  38  section  3011. 

§673b.  Selected  Reserve;  order  to  active  duty  other 
than  during  war  or  national  emergency 

Orders  to  Active  Duty  for  Selected  Reserve 
Combat  Units  Involved  in  Operation  Desert 
Shield;  Extensions  of  Time  for  Fiscal  Year  1991 

Pub.  L.  101-511,  title  VIII,  §  8132,  Nov.  5,  1990,  104 
Stat.  1908,  provided  that:  "During  fiscal  year  1991,  in 
exercising  the  authority  provided  the  President  under 
section  673b  of  title  10,  United  States  Code,  to  author- 
ize the  order  to  active  duty  of  units  and  members  of 
the  Selected  Reserve,  the  President  may  use  that  au- 
thority in  the  case  of  orders  to  active  duty  in  support 
of  operations  in  and  around  the  Arabian  Peninsula 
and  Operation  Desert  Shield  as  if  '180  days'  were  sub- 
stituted for  '90  days'  in  subsection  (a)  of  that  section 
and  '180  additional  days'  were  substituted  for  '90  addi- 
tional days'  in  subsection  (1)  of  that  section:  Provided, 
That  this  section  applies  only  to  Selected  Reserve 
combat  units." 

Ex.  Ord.  No.  12727.  Ordering  Selected  Reserve  of 
Armed  Forces  to  Active  Duty 

Ex.  Ord.  No.  12727,  Aug.  22,  1990,  55  F.R.  35027,  pro- 
vided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States  of 
America.  Including  sections  121  and  673b  of  title  10  of 
the  United  States  Code,  I  hereby  determine  that  it  is 
necessary  to  augment  the  active  armed  forces  of  the 
United  States  for  the  effective  conduct  of  operational 
missions  in  and  aroimd  the  Arabian  Peninsula.  Fur- 
ther, under  the  stated  authority,  I  hereby  authorize 
the  Secretary  of  Defense,  and  the  Secretary  of  Trans- 
portation with  respect  to  the  Coast  Guard  when  the 
latter  is  not  operating  as  a  service  in  the  Department 
of  the  Navy,  to  order  to  active  duty  units  and  individ- 
ual members  not  assigned  to  units,  of  the  Selected  Re- 
serve. 

This  order  is  intended  only  to  improve  the  internal 
management  of  the  executive  branch,  and  is  not  in- 
tended to  create  any  right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  by  a  party  against  the 
United  States,  its  agencies,  its  officers,  or  any  person. 

This  order  shall  be  published  in  the  Federal  Regis- 
ter and  transmitted  promptly  to  the  Congress. 

George  Bush. 


Ex.  Ord.  No.  12733.  Authorizing  Extension  of 
Period  of  Active  Duty  of  Personnel  of  Selected 
Reserve  of  Armed  Forces 

Ex.  Ord.  No.  12733.  Nov.  13.  1990,  55  F.R.  47837,  pro- 
vided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States  of 
America,  including  sections  121  and  673b(l)  of  title  10 
of  the  United  States  Code.  I  hereby  determine  that,  in 
the  Interests  of  national  security,  extending  the  period 
of  active  duty  is  necessary  for  the  following:  units  of 
the  Selected  Reserve,  and  members  of  the  Selected 
Reserve  not  assigned  to  a  unit  organized  to  serve  as  a 
imit  of  the  Selected  Reserve,  now  serving  on  or  here- 
after ordered  to  active  duty  piu*suant  to  section 
673b(a)  of  title  10  of  the  United  States  Code  and  Exec- 
utive Order  No.  12727  of  August  22,  1990  [set  out 
above].  Further,  under  the  stated  authority,  I  hereby 
authorize  the  Secretary  of  Defense,  and  the  Secretary 
of  Transportation  with  respect  to  the  Coast  Guard 
when  the  latter  is  not  operating  as  a  service  in  the  De- 
partment of  the  Navy,  to  extend  the  period  of  active 
duty  of  such  units  and  members  of  the  Selected  Re- 
serve. 

This  order  is  intended  only  to  improve  the  internal 
management  of  the  executive  branch,  and  is  not  in- 
tended to  create  any  right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  by  a  party  against  the 
United  States,  its  agencies,  its  officers,  or  any  person. 

This  order  shall  be  published  in  the  Federal  Regis- 
ter and  transmitted  promptly  to  the  Congress. 

George  Bush. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  101.  115.  523, 
582,  641,  673c,  686,  2131,  2133  of  this  title;  title  38  sec- 
tion 3011. 

§  673c.  Authority  of  President  to  suspend  certain  laws 
relating  to  promotion,  retirement,  and  separation 

Ex.  Ord.  No.  12728.  Delegating  President's  Author- 
ity To  Suspend  any  Provision  of  Law  Relating  to 
Promotion,  Retirement,  or  Separation  of  Mebibers 
OF  Armed  Forces 

Ex.  Ord.  No.  12728.  Aug.  22,  1990,  55  F.R.  35029,  pro- 
vided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States  of 
America,  including  section  673c  of  title  10  of  the 
United  States  Code  and  section  301  of  title  3  of  the 
United  States  Code.  I  hereby  order: 

Section  1.  The  Secretary  of  Defense,  and  the  Secre- 
tary of  Transportation  with  respect  to  the  Coast 
Guard  when  It  is  not  operating  as  a  service  in  the  De- 
partment of  the  Navy,  are  hereby  designated  and  em- 
powered to  exercise,  without  the  approval,  ratifica- 
tion, or  other  action  of  the  President,  the  authority 
vested  in  the  President  by  section  673c  of  title  10  of 
the  United  States  Code  (1)  to  suspend  any  provision  of 
law  relating  to  promotion,  retirement,  or  separation 
applicable  to  any  member  of  the  armed  forces  deter- 
mined to  be  essential  to  the  national  security  of  the 
United  States,  and  (2)  to  determine,  for  the  purposes 
of  said  section,  that  members  of  the  armed  forces  are 
essential  to  the  national  security  of  the  United  States. 

Sec  2.  The  authority  delegated  to  the  Secretary  of 
Defense  and  the  Secretary  of  Transportation  by  this 
order  may  be  redelegated  and  further  subdelegated  to 
subordinates  who  are  appointed  to  their  offices  by  the 
President,  by  and  with  the  advice  and  consent  of  the 
Senate. 

Sec  3.  This  order  is  intended  only  to  Improve  the  in- 
ternal management  of  the  executive  branch  and  is  not 
intended  to  create  any  right  or  benefit,  substantive  or 
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procedural,  enforceable  at  law  by  a  party  against  the 
United  States,  its  agencies,  its  officers,  or  any  person. 

George  Bush. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  101,  1074b  of 
this  title;  title  37  section  302f . 

§  674.  Standby  Reserve 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  273  of  this  title; 
title  38  section  3011. 

§  675.  Retired  Reserve 

A  member  in  the  Retired  Reserve  may,  if 
qualified,  be  ordered  to  active  duty  without  his 
consent,  but  only  as  provided  in  section  672(a) 
or  688  of  this  title.  A  member  of  the  Ready  Re- 
serve (other  than  a  member  transferred  to  the 
Retired  Reserve  imder  section  1001(b)  of  this 
title)  who  is  ordered  to  active  duty  or  other  ap- 
propriate duty  in  a  retired  status  may  be  cred- 
ited imder  chapter  67  of  this  title  with  service 
performed  pursuant  to  such  order.  A  member 
in  a  retired  status  is  not  eligible  for  promotion 
(or  for  consideration  for  promotion)  as  a  Re- 
serve. 

(As  amended  Nov.  29,  1089,  Pub.  L.  101-189,  div. 
A,  title  VI,  §  651(d),  103  Stat.  1461.) 

AlCENDlCENTS 

1989— Pub.  L.  101-189  inserted  at  end  "A  member  of 
the  Ready  Reserve  (other  than  a  member  transferred 
to  the  Retired  Reserve  under  section  1001(b)  of  this 
title)  who  is  ordered  to  active  duty  or  other  appropri- 
ate duty  in  a  retired  status  may  be  credited  under 
chapter  67  of  this  title  with  service  performed  pursu- 
ant to  such  order.  A  member  in  a  retired  status  is  not 
eligible  for  promotion  (or  for  consideration  for  promo- 
tion) as  a  Reserve.*' 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  38  section  3011. 

§  687.  Ready  Reserve:  muster  duty 

(a)  Under  regulations  prescribed  by  the  Secre- 
tary of  Defense,  a  member  of  the  Ready  Re- 
serve may  be  ordered  without  his  consent  to 
muster  duty  one  time  each  year.  A  member  or- 
dered to  muster  duty  imder  this  section  shall  be 
required  to  perform  a  minimum  of  two  hours  of 
muster  duty  on  the  day  of  muster. 

(b)  The  period  which  a  member  may  be  re- 
quired to  devote  to  muster  duty  under  this  sec- 
tion, including  round-trip  travel  to  and  from 
the  location  of  that  duty,  may  not  total  more 
than  one  day  each  calendar  year. 

(c)  Except  as  specified  in  subsection  (d), 
muster  duty  (and  travel  directly  to  and  from 
that  duty)  under  this  section  shall  be  treated  as 
the  equivalent  of  inactive-duty  training  (and 
travel  directly  to  and  from  that  training)  for 
the  purposes  of  this  title  and  the  provisions  of 
title  37  (other  than  section  206(a))  and  title  38, 
including  provisions  relating  to  the  determina- 
tion of  eligibility  for  and  the  receipt  of  benefits 
and  entitlements  provided  under  those  titles 
for  Reserves  performing  inactive-duty  training 
and  for  their  dependents  and  survivors. 

(d)  Muster  duty  under  this  section  shall  not 
be  credited  in  determining  entitlement  to,  or  in 


computing,  retired  pay  under  chapter  67  of  this 
title. 

(Added    Pub.    L.    101-189,    div.    A,    title    V, 
§  502(a)(1),  Nov.  29. 1989, 103  Stat.  1436.) 

Codification 

Another  section  687  was  reniunbered  section  690  of 
this  title. 

Prior  Provisions 

A  prior  section  687,  added  Pub.  L.  87-651,  title  I, 
§  102(a),  Sept.  7,  1962,  76  Stat.  506,  and  amended  Pub. 
L.  89-718,  §  6,  Nov.  2, 1966,  80  Stat.  1115.  which  related 
to  readjustment  payment  upon  involuntary  release  of 
non-regulars  from  active  duty,  was  repealed  by  Pub.  L. 
96-513,  title  I,  §  109(a).  Dec.  12.  1980.  94  Stat.  2870.  ef- 
fective Sept.  15. 1981. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  37  section  433. 

§  688.  Retired  members 

iSee  main  edition  for  text  ofia)  to  (c)] 

(d)(1)  Except  as  provided  in  paragraphs  (2) 
and  (3),  a  retired  member  ordered  to  active 
duty  under  this  section  shall  be  ordered  to 
active  duty  in  his  retired  grade. 

iSee  main  edition  for  text  of  (2)1 

(3)(A)  A  retired  member  ordered  to  active 
duty  under  this  section  who  has  previously 
served  on  active  duty  satisfactorily,  as  deter- 
mined by  the  Secretary  of  the  military  depart- 
ment concerned,  in  a  grade  higher  than  that 
member's  retired  grade  may  be  ordered  to 
active  duty  in  the  highest  grade  in  which  the 
member  had  so  served  satisfactorily,  except 
that  such  a  member  may  not  be  so  ordered  to 
active  duty  in  a  grade  above  major  general  or 
rear  admiral. 

(B)  A  retired  member  ordered  to  active  duty 
in  a  grade  that  is  higher  than  the  member's  re- 
tired grade  pursuant  to  paragraph  (1)  shall  be 
treated  for  purposes  of  subsection  (b)  as  if  the 
member  was  promoted  to  that  higher  grade 
while  on  that  tour  of  active  duty. 

(C)  If,  upon  being  released  from  that  tour  of 
active  duty,  such  a  retired  member  has  served 
on  active  duty  satisfactorily,  as  determined  by 
the  Secretary  concerned,  for  not  less  than  a 
total  of  36  months  in  a  grade  that  is  a  higher 
grade  than  the  member's  retired  grade,  the 
member  is  entitled  to  placement  on  the  retired 
list  in  that  grade. 

(As  amended  Pub.  L.  102-190,  div.  A.  title  V, 
§  506(a),  Dec.  5, 1991, 105  Stat.  1359.) 

Ab&endbcents 

1991-Subsec.  (d)(1).  Pub.  L.  102-190,  §  506(a)(1), 
substituted  ''paragraphs  (2)  and  (3)"  for  "paragraph 
(2)". 

Subsec.  (d)(3).  Pub.  L.  102-190,  §  506(a)(2),  added 
par.  (3). 

Grade  of  Recalled  Retired  Members  Ordered  to 
Active  Duty  in  Connection  With  Operation 
Desert  Storm 

Pub.  L.  102-25,  title  III,  §  311,  Apr.  6,  1991,  105  Stat. 
84,  as  amended  by  Pub.  L.  102-190,  div.  A,  title  V, 
§  506(b),  Dec.  5,  1991,  105  Stat.  1359,  provided  that: 


Page  1053 


TITLE  10— ARMED  FORCES 


§701 


"(a)  In  General.— a  retired  member  of  the  Armed 
Forces  ordered  to  active  duty  imder  section  688  of  title 
10,  United  States  Code,  in  connection  with  Operation 
Desert  Storm  who  had  previously  served  on  active 
duty  satisfactorily,  as  determined  by  the  Secretary  of 
the  military  department  concerned,  in  a  grade  higher 
than  that  member's  retired  grade  may  be  ordered  to 
active  duty  under  that  section  in  the  highest  grade  In 
which  the  member  had  so  served  satisfactorily. 

"(b)  Grade  Upon  Release  From  Active  Duty.— (1) 
For  the  purposes  of  section  688(b)  of  title  10,  United 
States  Code,  a  member  of  the  Armed  Forces  ordered 
to  active  duty  in  a  grade  that  is  higher  than  the  mem- 
ber's retired  grade  pursuant  to  subsection  (a)  shall  be 
deemed  to  have  been  promoted  to  such  higher  grade 
while  on  such  active  duty. 

''(2)  A  retired  member  described  in  subsection  (a) 
who,  upon  being  released  from  the  tour  of  active  duty 
covered  by  that  subsection,  has  served  on  active  duty 
satisfactorily,  as  determined  by  the  Secretary  con- 
cerned, for  not  less  than  a  total  of  36  months  in  a 
grade  higher  than  the  member's  retired  grade,  is  enti- 
tled, upon  that  release  from  active  duty,  to  placement 
on  the  retired  list  in  that  grade. 

"(c)  Effective  Date.— This  section  shall  apply  with 
respect  to  retired  members  ordered  to  active  duty  on 
or  after  August  2,  1990,  and  before  the  date  of  the  en- 
actment of  the  National  Defense  Authorization  Act 
for  Fiscal  Years  1992  and  1993  [Dec.  5, 19913." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  101,  675,  6151 
of  this  title;  title  37  sections  302f ,  403a. 

§  690.  Limitation  on  duty  with  Reserve  Officer  Train- 
ing Corps  units 

A  member  of  a  reserve  component  serving  on 
active  duty  or  full-time  National  Guard  duty 
for  the  purpose  of  organizing,  administering, 
recruiting,  instructing,  or  training  the  reserve 
components  may  not  be  assigned  to  duty  with  a 
imit  of  the  Reserve  Officer  Training  Corps  pro- 
gram. 

(Added  Pub.  L.  101-510,  div.  A,  title  V, 
§  559(a)(1),  Nov.  5,  1990,  104  Stat.  1571,  §  687; 
renumbered  §  690  and  amended  Pub.  L.  102-25, 
title  VII,  §  704(a)(3)(A),  (B),  Apr.  6,  1991,  105 
Stat.  118;  Pub.  L.  102-190,  div.  A,  title  X, 
§  1061(a)(4)(A),  Dec.  5, 1991, 105  Stat.  1472.) 

Amendments 

1991— Pub.  L.  102-190  substituted  "Corps"  for 
"Corp"  in  section  catchllne. 

Pub.  L.  102-25,  §  704(a)(3)(B),  renumbered  section 
687  of  this  title  as  this  section. 

Pub.  L.  102-25,  §  704(a)(3)(A),  made  technical  correc- 
tion to  directory  language  of  Pub.  L.  101-510, 
§  559(a)(1),  which  enacted  this  section. 

Effective  Date  of  1991  Amendment 

Section  704(e)  of  Pub.  L.  102-25  provided  that:  "The 
amendments  made  by  this  section  [amending  this  sec- 
tion and  sections  6686  and  7381b  of  Title  42,  The 
Public  Health  and  Welfare,  and  amending  provisions 
set  out  as  notes  under  this  section,  sections  1701. 1705, 
1721,  1724,  1733.  2301,  2306a,  2432,  and  3074  of  this 
title,  and  section  1928  of  Title  22,  Foreign  Relations 
and  Intercoiu^e]  shall  apply  as  if  Included  in  the  en- 
actment of  the  National  Defense  Authorization  Act 
for  Fiscal  Year  1991  (Public  Law  101-510)." 

Effective  Date 

Section  559(b)  of  Pub.  L.  101-510.  as  amended  by 
Pub.  L.  102-25,  title  VII,  §  704(a)(3)(C),  Apr.  6,  1991, 
105  Stat.  118,  provided  that:  "Section  690  of  title  10, 
United  States  Code,  as  added  by  subsection  (a),  shall 
take  effect  on  September  30. 1991." 


Waiver  of  Prohibition  on  Certain  Reserve  Service 
With  ROTC  Program 

Section  525  of  Pub.  L.  102-190  provided  that:  "The 
Secretary  of  the  military  department  concerned  may 
waive  the  prohibition  in  section  690  of  title  10,  United 
States  Code,  in  the  case  of  a  member  of  a  reserve  com- 
ponent of  the  Armed  Forces  referred  to  in  that  section 
who  is  serving  in  an  assignment  to  duty  with  a  unit  of 
the  Reserve  Officer  Training  Corps  program  on  Sep- 
tember 30,  1991,  if  the  Secretary  determines  that  the 
removal  of  the  member  from  that  assignment  will 
cause  a  financial  hardship  for  that  member." 

CHAPTER  40— LEAVE 
§  701.  Entitlement  and  accumulation 

[See  main  edition  for  text  of  (a)  to  (e)] 

(f)(1)  Under  uniform  regulations  to  be  pre- 
scribed by  the  Secretary  concjemed,  and  ap- 
proved by  the  Secretary  of  Defense,  a  member 
who  serves  on  active  duty  for  a  continuous 
period  of  at  least  120  days  In  an  area  in  which 
he  is  entitled  to  special  pay  imder  section 
310(a)  of  title  37  or  a  member  assigned  to  a  de- 
ployable  ship,  mobile  imit,  or  to  other  duty  des- 
ignated for  the  purpose  of  this  section,  may  ac- 
cumulate 90  days'  leave.  Except  as  provided  in 
paragraph  (2),  leave  in  excess  of  60  days  accu- 
mulated under  this  subsection  Is  lost  unless  it  is 
used  by  the  member  before  the  end  of  the  third 
fiscal  year  after  the  fiscal  year  in  which  the 
service  terminated. 

(2)  Under  the  uniform  regulations  referred  to 
in  paragraph  (1),  a  member  of  an  armed  force 
who  serves  on  active  duty  in  a  duty  assignment 
in  support  of  a  contingency  operation  during  a 
fiscal  year  and  who,  except  for  this  para- 
graph— 

(A)  would  lose  any  accumulated  leave  in 
excess  of  60  days  at  the  end  of  that  fiscal 
year,  shall  be  permitted  to  retain  such  leave 
(not  to  exceed  90  days)  imtil  the  end  of  the 
succeeding  fiscal  year;  or 

(B)  would  lose  any  accumulated  leave  in 
excess  of  60  days  at  the  end  of  the  succeeding 
fiscal  year  (other  than  by  reason  of  subpara- 
graph (A)),  shall  be  permitted  to  retain  such 
leave  (not  to  exceed  90  days)  imtll  the  end  of 
the  next  succeeding  fiscal  year. 

{.See  main  edition  for  text  ofig)  and  (h)l 

(As  amended  Pub.  L.  102-190,  div.  A,  title  VI, 
§  638,  Dec.  5,  1991,  105  Stat.  1384.) 

Amendments 

1991— Subsec.  (f).  Pub.  L.  102-190  designated  exist- 
ing provisions  as  par.  (1),  substituted  "Except  as  pro- 
vided in  paragraph  (2).  leave"  for  "Leave"  in  last  sen- 
tence, and  added  par.  (2). 

Accumulation  of  Leave  After  September  30,  1980, 
Pursuant  to  Subsection  (f ) 

For  savings  provision  extending  period  for  which 
certain  accrued  leave  under  subsec.  (f )  of  this  section 
may  be  retained  by  members  of  Armed  Forces,  see  sec- 
tion 1115  of  Pub.  L.  101-510,  set  out  as  a  Treatment  of 
Accimiulated  Leave  note  imder  section  501  of  Title  37, 
Pay  and  Allowances  of  the  Uniformed  Services. 
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§  708.  Educational  leave  of  absence 

iSee  main  edition  for  text  of  (a)  and  (&)] 

(c)  ISee  main  edition  for  text  o/(i)] 
(2)  A  period  during  which  a  member  is  on  a 
leave  of  absence  under  this  section  shall  be 
counted  for  the  purposes  of  computing  the 
amount  of  the  member's  basic  pay,  for  the  pur- 
pose of  determining  the  member's  eligibility  for 
retired  pay,  and  for  the  purpose  of  determining 
the  member's  time  in  grade  for  promotion  pur- 
poses, but  may  not  be  counted  for  the  purposes 
of  completion  of  the  term  of  enlistment  of  the 
member  (in  the  case  of  an  enlisted  member)  or 
for  purposes  of  section  3021  of  title  38,  relating 
to  entitlement  to  supplemental  educational  as- 
sistance. 

ISee  main  edition  for  text  of  id)  and  (e)] 

(As  amended  Pub.  L.  102-83,  §  5(c)(2),  Aug.  6, 
1991,  105  Stat.  406.) 

Amendments 

1991— Subsec.  (c)(2).  Pub.  L.  102-83  substituted  "sec- 
tion 3021  of  title  38"  for  "section  1421  of  title  38". 


Sec. 
742. 
[745. 


CHAPTER  43— RANK  AND  COMMAND 

Rank:  warrant  officers. 
Repealed.] 

Amendbcents 


1991— Pub.  L.  102-190.  div.  A,  title  XI,  §  1114(c).  Dec. 
5.  1991.  105  Stat.  1502,  added  item  742  and  struck  out 
item  745  "Warrant  officers:  rank". 

§741.   Rank:   commissioned   officers   of  the   armed 
forces 

iSee  main  edition  for  text  ofia)  to  (c)] 

(d)  ISee  main  edition  for  text  of  U)  and  (2)1 
(3)  Under  regulations  prescribed  by  the  Secre- 
tary of  Defense,  which  shall  apply  uniformly 
among  the  Army,  Navy,  Air  Force,  and  Marine 
Corps,  the  date  of  rank  of  a  reserve  conunis- 
sioned  officer  (other  than  a  warrant  officer)  of 
the  Army,  Navy,  Air  Force,  or  Marine  Corps 
who  is  to  be  placed  on  the  active-duty  list  and 
who  has  not  been  on  continuous  active  duty 
since  his  original  appointment  as  a  reserve  com- 
missioned officer  in  a  grade  above  chief  war- 
rant officer,  W-5,  may,  effective  on  the  date  on 
which  he  is  placed  on  the  active-duty  list,  be 
changed  by  the  Secretary  concerned  to  a  later 
date  to  reflect  such  officer's  qualifications  and 
experience. 

(As  amended  Dec.  5,  1991,  Pub.  L.  102-190,  div. 
A,  title  XI,  §  1131(1)(A),  105  Stat.  1505.) 

Amendments 

1991— Subsec.  (d)(3).  Pub.  L.  102-190  substituted 
"chief  warrant  officer.  W-5."  for  "warrant  officer 
(W-4)". 

EFFEcrrvE  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-190  effective  Feb.  1, 
1992,  see  section  1132  of  Pub.  L.  102-190,  set  out  as  a 
note  under  section  521  of  this  title. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  sections  624.  742.  5506 
of  this  title. 


§  742.  Rank:  warrant  officers 

(a)  Among  warrant  officer  grades,  warrant  of- 
ficer grades  of  a  higher  numerical  designation 
are  senior  to  warrant  officer  grades  of  a  lower 
numerical  designation. 

(b)  Rank  among  warrant  officers  of  the  same 
grade,  and  date  of  rank  of  warrant  officers,  is 
determined  in  the  same  manner  as  prescribed 
in  section  741  of  this  title  for  officers  in  grades 
above  warrant  officer  grades. 

(Added    Pub.    L.    102-190,    div.    A,    title    XI. 
§  1114(a),  Dec.  5,  1991, 105  Stat.  1502.) 

Prior  Provisions 

A  prior  section  742.  act  Aug.  10,  1956,  ch.  1041,  70A 
Stat.  34.  which  related  to  rank  of  regular  officers  and 
reserve  officers,  was  repealed  by  Pub.  L.  85-861, 
§  36B(4),  Sept.  2.  1958.  72  Stat.  1570. 

Effective  Date 

Section  effective  Feb.  1,  1992.  see  section  1132  of 
Pub.  L.  102-190.  set  out  as  an  Effective  Date  of  1991 
Amendment  note  under  section  521  of  this  title. 

Cross  References 

Grades  of  warrant  officers,  see  section  571  of  this 
title. 
Rank  of  warrant  officers- 
Air  Force,  see  section  8575  of  this  title. 
Army,  see  section  3575  of  this  title. 

[§745.  Repealed.  Pub.  L.  102-190,  div.  A,  title  XI, 
§  1114(b),  Dec.  5, 1991, 105  Stat.  1502] 

Section,  act  Aug.  10.  1956,  ch.  1041,  70A  Stat.  34,  re- 
lated to  ranking  of  warrant  officers.  See  section  742  of 
this  title. 

Effective  Date  of  Repeal 

Repeal  effective  Feb.  1.  1992,  see  section  1132  of 
Pub.  L.  102-190.  set  out  as  an  Effective  Date  of  1991 
Amendment  note  under  section  521  of  this  title. 

§749.  Command:  commissioned  officers  in  same 
grade  or  corresponding  grades  on  duty  at  same 
place 

Delegation  of  Authority 

For  delegation  of  authority  of  President  under  this 
section,  see  section  1  of  Ex.  Ord.  No.  12765.  June  11. 
1991.  56  F.R.  27401,  set  out  as  a  note  under  section  113 
of  this  title. 

CHAPTER  45— THE  UNIFORM 

§  772.  When  wearing  by  persons  not  on  active  duty 
authorized 

iSee  main  edition  for  text  ofia)  to  (/)] 

(g)  An  officer  or  resident  of  a  veterans'  home 
administered  by  the  Department  of  Veterans 
Affairs  may  wear  such  uniform  as  the  Secre- 
tary of  the  military  department  concerned  may 
prescribe. 

ISee  main  edition  for  text  ofih)  to  0)3 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A.  title  XVI,  §  1621(a)(1),  103  Stat.  1602.) 
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Amendments 

1989-Subsec.  (g).  Pub.  L.  101-189  substituted  "De- 
partment of  Veterans  Affairs"  for  "Veterans'  Adminis- 
tration". 

CHAPTER  47— UNIFORM  CODE  OF  MILITARY 
JUSTICE 

Subchap.  Sec.     Art. 

XII.     Court  of  Military  Appeals 941     141 

Amendments 

1989~Pub.  L.  101-189.  div.  A.  title  XIII.  §  1304(a)(1). 
Nov.  29.  1989.  103  Stat.  1576.  added  item  for  subchap- 
ter XII. 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  951.  955.  1037, 
1044a.  1094.  1552.  1553.  5148  of  this  title;  title  5  sec- 
tions 8312.  8313.  8331.  8401;  title  18  sections  3551.  4247; 
title  28  section  535;  title  37  section  559;  title  42  sec- 
tions 217.  10601;  title  49  App.  sections  1471.  1655;  title 
50  App.  section  473. 

SUBCHAPTER  I~GENERAL  PROVISIONS 


Sec.       Art. 

806a.  6a.  Investigation  and  disposition  of  matters 
pertaining  to  the  fitness  of  military 
judges. 

Amendments 

1989— Pub.  L.  101-189,  div.  A.  title  XIII.  §  1304(a)(2), 
Nov.  29. 1989. 103  Stat.  1576,  added  item  806a. 

§  806a.  Art.  6a.  Investigation  and  disposition  of  mat- 
ters pertaining  to  the  fitness  of  military  judges 

(a)  The  President  shall  prescribe  procedures 
for  the  investigation  and  disposition  of  charges, 
allegations,  or  information  pertaining  to  the  fit- 
ness of  a  military  judge  or  military  appellate 
judge  to  perform  the  duties  of  the  judge's  posi- 
tion. To  the  extent  practicable,  the  procedures 
shall  be  uniform  for  all  armed  forces. 

(b)  The  President  shall  transmit  a  copy  of  the 
procedures  prescribed  pursuant  to  this  section 
to  the  Committees  on  Armed  Services  of  the 
Senate  and  House  of  Representatives. 

(Added   Pub.   L.    101-189,   div.   A,   title   XIII, 
§  1303,  Nov.  29,  1989, 103  Stat.  1576.) 

SUBCHAPTER  III— NON-JUDICIAL 
PUNISHMENT 

§  815.  Art  15.  Commanding  officer's  non-judicial  pun- 
ishment 

Section  Referred  to  in  Other  Sections 

Tills  section  is  referred  to  in  sections  802.  843.  937. 
2772  of  this  title. 

SUBCHAPTER  IV— COURT-MARTIAL 
JURISDICTION 

§  816.  Art  16.  Courte-martial  classified 

Section  Referred  to  in  Other  Sections 

Tills  section  is  referred  to  in  sections  818.  829.  841  of 
this  title. 


SUBCHAPTER  V-COMPOSITION  OP 
COURTS-MARTIAL 

§  829.  Art.  29.  Absent  and  additional  members 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  839,  841  of  this 
title. 

SUBCHAPTER  VII— TRIAL  PROCEDURE 

§  836.  Art.  36.  President  may  prescribe  rules 

ISee  main  edition  for  text  of(a)l 

(b)  All  rules  and  regulations  made  under  this 
article  shall  be  uniform  insofar  as  practicable. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A.  title  XIII.  §  1301(4).  104  Stat.  1668.) 

Amendments 

1990— Subsec.  (b).  Pub.  L.  101-510  struclt  out  "and 
shall  be  reported  to  Congress"  after  "as  practicable". 

§  839.  Art.  39.  Sessions 

(a)  At  any  time  after  the  service  of  charges 
which  have  been  referred  for  trial  to  a  court- 
martial  composed  of  a  military  judge  and  mem- 
bers, the  military  judge  may,  subject  to  section 
835  of  this  title  (article  35),  call  the  court  into 
session  without  the  presence  of  the  members 
for  the  purpose  of — 

iSee  main  edition  for  text  ofil)  to  (4)1 

These  proceedings  shall  be  conducted  in  the 
presence  of  the  accused,  the  defense  counsel, 
and  the  trial  counsel  and  shall  be  made  a  part 
of  the  record.  These  proceedings  may  be  con- 
ducted notwithstanding  the  number  of  mem- 
bers of  the  court  and  without  regard  to  section 
829  of  this  title  (article  29). 

iSee  main  edition  for  text  o/(6)] 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  V,  §  541(a),  104  Stat.  1565.) 

Amendbients 

1990--Subsec.  (a).  Pub.  L.  101-510  inserted  at  end 
"These  proceedings  may  be  conducted  notwithstand- 
ing the  number  of  members  of  the  court  and  without 
regard  to  section  829  of  this  title  (article  29)." 

Effective  Date  of  1990  Amendment 

Section  541(e)  of  Pub.  L.  101-510  provided  that: 
"The  amendments  made  by  subsections  (a)  through 
(d)  [amending  this  section  and  section  841  of  this 
title]  shall  apply  only  to  a  court-martial  convened  on 
or  after  the  date  of  the  enactment  of  this  Act  [Nov.  5. 
1990]. 

§  84L  Art  41.  Challenges 

(a)(1)  The  military  judge  and  members  of  a 
general  or  special  court-martial  may  be  chal- 
lenged by  the  accused  or  the  trial  counsel  for 
cause  stated  to  the  court.  The  military  judge, 
or,  if  none,  the  court,  shall  determine  the  rel- 
evancy and  validity  of  challenges  for  cause,  and 
may  not  receive  a  challenge  to  more  than  one 
person  at  a  time.  Challenges  by  the  trial  coun- 
sel shall  ordinarily  be  presented  and  decided 
before  those  by  the  accused  are  offered. 
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(2)  If  exercise  of  a  challenge  for  cause  reduces 
the  court  below  the  minimum  number  of  mem- 
bers required  by  section  816  of  this  title  (article 
16),  all  parties  shall  (notwithstanding  section 
829  of  this  title  (article  29))  either  exercise  or 
waive  any  challenge  for  cause  then  apparent 
against  the  remaining  members  of  the  court 
before  additional  members  are  detailed  to  the 
court.  However,  peremptory  challenges  shall 
not  be  exercised  at  that  time. 

(b)(1)  Each  accused  and  the  trial  counsel  are 
entitled  initially  to  one  peremptory  challenge 
of  members  of  the  court.  The  military  judge 
may  not  be  challenged  except  for  cause. 

(2)  If  exercise  of  a  peremptory  challenge  re- 
duces the  court  below  the  minimum  number  of 
members  required  by  section  816  of  this  title 
(article  16),  the  parties  shall  (notwithstanding 
section  829  of  this  title  (article  29))  either  exer- 
cise or  waive  any  remaining  peremptory  chal- 
lenge (not  previously  waived)  against  the  re- 
maining members  of  the  court  before  additional 
members  are  detailed  to  the  court. 

(c)  Whenever  additional  members  are  de- 
tailed to  the  court,  and  after  any  challenges  for 
cause  against  such  additional  members  are  pre- 
sented and  decided,  each  accused  and  the  trail 
counsel  are  entitled  to  one  peremptory  chal- 
lenge against  members  not  previously  subject 
to  peremptory  challenge. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  V,  §  541(b)-(d),  104  Stat.  1565.) 

Amendments 

1990--Subsec.  (a).  Pub.  L.  101-510,  §  541(b),  designat- 
ed existing  provision  as  par.  (1)  and  added  par.  (2). 

Subsec.  (b).  Pub.  L.  101-510.  §  541(c),  amended 
subsec.  (b)  generaUy.  Prior  to  amendment,  subsec.  (b) 
read  as  follows:  ''Each  accused  and  the  trial  counsel  is 
entitled  to  one  peremptory  chaUenge,  but  the  military 
judge  may  not  be  chaUenged  except  for  cause." 

Subsec.  (c).  Pub.  L.  101-510,  §  541(d),  added  subsec. 
(c). 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-510  applicable  only  to 
court-martial  convened  on  or  after  Nov.  5,  1990,  see 
section  541(e)  of  Pub.  L.  101-510,  set  out  as  a  note 
under  section  839  of  this  title. 

SUBCHAPTER  IX~POST-TRIAL  PROCE- 
DURE AND  REVIEW  OP  COURTS-MAR- 
TIAL 


Sec.       Art. 

867a.     67a.    Review  by  the  Supreme  Court. 

Amendments 

1990— Pub.  L.  101-510,  div.  A,  title  XIV.  §  1484(i)(l), 
Nov.  5, 1990,  104  Stat.  1718,  added  item  867a. 

§  867.  Art.  67.  Review  by  the  Court  of  Military  Ap- 
peals 

(a)    The    Court    of   Military    Appeals    shall 
review  the  record  in— 

(1)  all  cases  in  which  the  sentence,  as  af- 
firmed by  a  Court  of  Military  Review,  extends 
to  death; 

(2)  all  cases  reviewed  by  a  Court  of  Military 
Review  which  the  Judge  Advocate  Greneral 
orders  sent  to  the  Court  of  Military  Appeals 
for  review;  and 


(3)  all  cases  reviewed  by  a  Court  of  Military 
Review  in  which,  upon  petition  of  the  accused 
and  on  good  cause  shown,  the  Court  of  Mili- 
tary Appeals  has  granted  a  review. 

(b)  The  accused  may  petition  the  Court  of 
Military  Appeals  for  review  of  a  decision  of  a 
Court  of  Military  Review  within  60  days  from 
the  earlier  of — 

(1)  the  date  on  which  the  accused  is  notified 
of  the  decision  of  the  Court  of  Military 
Review;  or 

(2)  the  date  on  which  a  copy  of  the  decision 
of  the  Court  of  Military  Review,  after  being 
served  on  appellate  counsel  of  record  for  the 
accused  (if  any),  is  deposited  in  the  United 
States  mails  for  delivery  by  first-class  certi- 
fied mail  to  the  accused  at  an  address  provid- 
ed by  the  accused  or,  if  no  such  address  has 
been  provided  by  the  accused,  at  the  latest 
address  listed  for  the  accused  in  his  official 
service  record. 

The  Court  of  Military  Appeals  shall  act  upon 
such  a  petition  promptly  in  accordance  with 
the  rules  of  the  court. 

(c)  In  any  case  reviewed  by  it,  the  Court  of 
Military  Appeals  may  act  only  with  respect  to 
the  findings  and  sentence  as  approved  by  the 
convening  authority  and  as  affirmed  or  set 
aside  as  incorrect  in  law  by  the  Court  of  Mili- 
tary Review.  In  a  case  which  the  Judge  Advo- 
cate General  orders  sent  to  the  Court  of  Mili- 
tary Appeals,  that  action  need  be  taken  only 
with  respect  to  the  issues  raised  by  him.  In  a 
case  reviewed  upon  petition  of  the  accused,  that 
action  need  be  taken  only  with  respect  to  issues 
specified  in  the  grant  of  review.  The  Court  of 
Military  Appeals  shall  take  action  only  with  re- 
spect to  matters  of  law. 

(d)  If  the  Court  of  Military  Appeals  sets  aside 
the  findings  and  sentence,  it  may,  except  where 
the  setting  aside  is  based  on  lack  of  sufficient 
evidence  in  the  record  to  support  the  findings, 
order  a  rehearing.  If  it  sets  aside  the  findings 
and  sentence  and  does  not  order  a  rehearing,  it 
shall  order  that  the  charges  be  dismissed. 

(e)  After  it  has  acted  on  a  case,  the  Court  of 
Military  Appeals  may  direct  the  Judge  Advo- 
cate General  to  return  the  record  to  the  Court 
of  Military  Review  for  further  review  in  accord- 
ance with  the  decision  of  the  court.  Otherwise, 
unless  there  is  to  be  further  action  by  the 
President  or  the  Secretary  concerned,  the 
Judge  Advocate  General  shall  instruct  the  con- 
vening authority  to  take  action  in  accordance 
with  that  decision.  If  the  court  has  ordered  a 
rehearing,  but  the  convening  authority  finds  a 
rehearing  impracticable,  he  may  dismiss  the 
charges. 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XIII,  §  1301(a),  103  Stat.  1569.) 

Amendments 

1989— Pub.  L.  101-189  redesignated  subsecs.  (b)  to  (f ) 
as  (a)  to  (e),  respectively,  struck  out  former  subsec.  (a) 
which  related  to  establishment  of  the  United  States 
Court  of  Military  Appeals,  and  appointment,  removal, 
allowances  and  compensation,  etc.,  of  judges  of  such 
court,  struck  out  subsec.  (g)  which  related  to  a  com- 
mittee required  to  make  annual  comprehensive  sur- 
veys of  the  operation  of  this  chapter,  struck  out 
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subsec.  (h)  which  related  to  review  of  decisions  of  the 
Court  of  Military  Appeals  by  the  Supreme  Court,  and 
struck  out  subsec.  (i)  which  related  to  annuities  for 
Judges  and  former  or  retired  judges,  and  survivors  and 
former  spouses  of  judges  and  former  judges. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  707.  869  of  this 
title;  title  28  section  1259. 

§  867a.  Art.  67a.  Review  by  the  Supreme  Court 

(a)  Decisions  of  the  United  States  Court  of 
Military  Appeals  are  subject  to  review  by  the 
Supreme  Court  by  writ  of  certiorari  as  provided 
in  section  1259  of  title  28.  The  Supreme  Court 
may  not  review  by  a  writ  of  certiorari  under 
this  section  any  action  of  the  Court  of  Military 
Appeals  in  refusing  to  grant  a  petition  for 
review. 

(b)  The  accused  may  petition  the  Supreme 
Court  for  a  writ  of  certiorari  without  prepay- 
ment of  fees  and  costs  or  security  therefor  and 
without  filing  the  affidavit  required  by  section 
1915(a)  of  title  28. 

(Added  Pub.  L.  101-189.  div.  A,  title  XIII, 
§  1301(b),  Nov.  29,  1989,  103  Stat.  1569.) 

§  869.  Art  69.  Review  in  the  office  of  the  Judge  Advo- 
cate General 

(a)  The  record  of  trial  in  each  general  court- 
martial  that  is  not  otherwise  reviewed  under 
section  866  of  this  title  (article  66)  shall  be  ex- 
amined in  the  office  of  the  Judge  Advocate 
General  if  there  is  a  finding  of  guilty  and  the 
accused  does  not  waive  or  withdraw  his  right  to 
appellate  review  under  section  861  of  this  title 
(article  61).  If  any  part  of  the  findings  or  sen- 
tence is  found  to  be  unsupported  in  law  or  if  re- 
assessment of  the  sentence  is  appropiate,  the 
Judge  Advocate  General  may  modify  or  set 
aside  the  findings  or  sentence  or  both. 

LSee  main  edition  for  text  ofib)  and  (c)] 

(d)  A  Court  of  Military  Review  may  review, 
imder  section  866  of  this  title  (article  66)— 

(1)  any  court-martial  case  which  (A)  is  sub- 
ject to  action  by  the  Judge  Advocate  General 
under  this  section,  and  (B)  is  sent  to  the 
Court  of  Military  Review  by  order  of  the 
Judge  Advocate  General;  and 

(2)  any  action  taken  by  the  Judge  Advocate 
General  under  this  section  in  such  case. 

(e)  Notwithstanding  section  866  of  this  title 
(article  66),  in  any  case  reviewed  by  a  Court  of 
Military  Review  under  this  section,  the  Court 
may  take  action  only  with  respect  to  matters  of 
law. 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XIII,  §§  1302(a),  1304(b)(1),  103  Stat. 
1576,  1577.) 

AlflENDMENTS 

1989— Subsec.  (a).  Pub.  L.  101-189.  §  1304(b)(1). 
which  directed  amendment  of  subsec.  (a)  by  striking 
"section  867(b)(2)  of  this  title  (article  67(b)(2))"  in  the 
third  sentence  and  inserting  in  lieu  thereof  "section 
867(a)(2)  of  this  title  (article  67(a)(2))".  could  not  be 
executed  because  of  the  intervening  amendment  by 
Pub.  L.  101-189.  §  1302(a)(1).  which  struck  out  the 
third  sentence,  see  below. 


Pub.  L.  101-189.  §  1302(a)(1).  struck  out  the  third 
sentence,  which  read  as  follows:  "If  the  Judge  Advo- 
cate General  so  directs,  the  record  shall  be  reviewed 
by  a  Court  of  Military  Review  imder  section  866  of 
this  title  (article  66).  but  in  that  event  there  may  be 
no  further  review  by  the  Court  of  Military  Appeals 
except  under  section  867(b)(2)  of  this  title  (article 
67(b)(2))." 

Subsecs.  (d).  (e).  Pub.  L.  101-189.  §  1302(a)(2).  added 
subsecs.  (d)  and  (e). 

Effective  Date  of  1989  Amendbient 

Section  1302(b)  of  Pub.  L.  101-189  provided  that: 
"Subsection  (e)  of  section  869  of  title  10.  United  States 
Code,  as  added  by  subsection  (a),  shall  apply  with  re- 
spect to  cases  in  which  a  finding  of  guUty  is  adjudged 
by  a  general  court-martial  after  the  date  of  the  enact- 
ment of  this  Act  [Nov.  29. 1989]." 

SUBCHAPTER  X— PUNITIVE  ARTICLES 

§  894.  Art.  94.  Mutiny  or  sedition 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  882.  937  of  this 
title;  title  38  section  6105. 

§  904.  Art.  104.  Aiding  the  enemy 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  937  of  this  title; 
title  5  section  8312;  title  38  section  6105. 

§  906.  Art.  106.  Spies 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  937  of  this  title; 
title  5  section  8312;  title  38  section  6105. 

SUBCHAPTER  XI— MISCELLANEOUS 
PROVISIONS 

§  936.  Art.  136.  Authority  to  administer  oaths  and  to 
act  as  notary 

(a)  The  following  persons  on  active  duty  or 
performing  hiactive-duty  training  may  adminis- 
ter oaths  for  the  purposes  of  military  adminis- 
tration, including  military  justice: 

{.See  main  edition  for  text  ofil)  to  (6);  (6)] 

C(c),  (d)  Repealed.  Pub.  L.  101-510,  div.  A, 
title  V,  §  551(b)(2),  Nov.  5,  1990,  104  Stat.  1566.] 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  V,  §  551(b),  104  Stat.  1566.) 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-510.  §  551(b)(1).  struck 
out  ".  and  have  the  general  powers  of  a  notary  public 
and  of  a  consul  of  the  United  States,  in  the  perform- 
ance of  all  notarial  acts  to  be  executed  by  members  of 
any  of  the  armed  forces,  wherever  they  may  be,  by 
persons  serving  with,  employed  by,  or  accompanying 
the  armed  forces  outside  the  United  States  and  out- 
side Puerto  Rico.  Guam,  and  the  Virgin  Islands,  and 
by  other  persons  subject  to  this  chapter  outside  of  the 
United  States"  after  "including  military  justice"  in  in- 
troductory provisions. 

Subsecs.  (c),  (d).  Pub.  L.  101-510.  §  551(b)(2).  struck 
out  subsecs.  (c)  and  (d)  which  read  as  follows: 

"(c)  No  fee  may  be  paid  to  or  received  by  any  person 
for  the  performance  of  any  notarial  act  herein  author- 
ized. 

"(d)  The  signature  without  seal  of  any  such  person 
acting  as  notary,  together  with  the  title  of  his  office, 
is  prima  facie  evidence  of  his  authority." 
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SUBCHAPTER  XII— COURT  OP  MILITARY 
APPEALS 

Sec.        Art. 

941.  141.  Status. 

942.  142.  Judges. 

943.  143.  Organization  and  employees. 

944.  144.  Procedure. 

945.  145.  Annuities  for  judges  and  survivors. 

946.  146.  Code  committee. 

AlfENDBCENTS 

1990-Pub.  L.  101-610.  div.  A,  title  XIV,  §  1484(i)(2), 
Nov.  5,  1990,  104  Stat.  1718,  redesignated  subchapter 
XI  as  XII. 

§  941.  Art.  141.  Status 

There  is  a  court  of  record  known  as  the 
United  States  Court  of  Military  Appeals.  The 
court  is  established  under  article  I  of  the  Con- 
stitution. The  court  is  located  for  administra- 
tive purposes  only  in  the  Department  of  De- 
fense. 

(Added   Pub.   L.    101-189,   div.   A,   title   XIII, 
§  1301(c),  Nov.  29,  1989, 103  Stat.  1570.) 

§942.  Art  142.  Judges 

(a)  Number.— The  United  States  Court  of 
Military  Appeals  consists  of  five  judges. 

(b)  Appointment;  Qualification.— (1)  Each 
judge  of  the  court  shall  be  appointed  from  civil- 
ian life  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  for  a  speci- 
fied term  determined  under  paragraph  (2).  A 
judge  may  serve  as  a  senior  judge  as  provided  in 
subsection  (e). 

(2)  The  term  of  a  judge  shall  expire  as  fol- 
lows: 

(A)  In  the  case  of  a  judge  who  is  appointed 
after  March  31  and  before  October  1  of  any 
year,  the  term  shall  expire  on  September  30 
of  the  year  in  which  the  fifteenth  anniversa- 
ry of  the  appointment  occurs. 

(B)  In  the  case  of  a  judge  who  is  appointed 
after  September  30  of  any  year  and  before 
April  1  of  the  following  year,  the  term  shall 
expire  fifteen  years  after  such  September  30. 

(3)  Not  more  than  three  of  the  judges  of  the 
court  may  be  appointed  from  the  same  political 
party,  and  no  person  may  be  appointed  to  be  a 
judge  of  the  court  unless  the  person  is  a 
member  of  the  bar  of  a  Federal  court  or  the 
highest  court  of  a  State. 

(4)  For  purposes  of  appointment  of  judges  to 
the  court,  a  person  retired  from  the  armed 
forces  after  20  or  more  years  of  active  service 
(whether  or  not  such  person  is  on  the  retired 
list)  shall  not  be  considered  to  be  in  civilian  life. 

(c)  Removal.— Judges  of  the  court  may  be  re- 
moved from  office  by  the  President,  upon 
notice  and  hearing,  f  or— 

(1)  neglect  of  duty; 

(2)  misconduct;  or 

(3)  mental  or  physical  disability. 

A  judge  may  not  be  removed  by  the  President 
for  any  other  cause. 

(d)  Pay  and  Allov^ances.— Each  judge  of  the 
court  is  entitled  to  the  same  salary  and  travel 
allowances  as  are,  and  from  time  to  time  may 


be,  provided  for  judges  of  the  United  States 
Courts  of  Appeals. 

(e)  Senior  Judges.— (1)( A)  A  former  judge  of 
the  court  who  is  receiving  retired  pay  or  an  an- 
nuity under  section  945  of  this  title  (article  145) 
or  under  subchapter  III  of  chapter  83  or  chap- 
ter 84  of  title  5  shall  be  a  senior  judge.  The 
chief  judge  of  the  court  may  call  upon  an  indi- 
vidual who  is  a  senior  judge  of  the  court  under 
this  subparagraph,  with  the  consent  of  the 
senior  judge,  to  perform  judicial  duties  with  the 
court— 

(i)  diuring  a  period  a  judge  of  the  court  is 
unable  to  perform  his  duties  because  of  ill- 
ness or  other  disability; 

(ii)  during  a  period  in  which  a  position  of 
judge  of  the  court  is  vacant;  or 

(iii)  in  any  case  in  which  a  judge  of  the 
court  recuses  himself. 

(B)  If,  at  the  time  the  term  of  a  judge  ex- 
pires, no  successor  to  that  judge  has  been  ap- 
pointed, the  chief  judge  of  the  court  may  call 
upon  that  judge  (with  that  judge's  consent)  to 
continue  to  perform  judicial  duties  with  the 
court  until  the  vacancy  is  filled.  A  judge  who, 
upon  the  expiration  of  the  judge's  term,  contin- 
ues to  perform  judicial  duties  with  the  court 
without  a  break  in  service  imder  this  subpara- 
graph shall  be  a  senior  judge  while  such  service 
continues. 

(2)  A  senior  judge  shall  be  paid  for  each  day 
on  which  he  performs  judicial  duties  with  the 
court  an  amount  equal  to  the  daily  equivalent 
of  the  annual  rate  of  pay  provided  for  a  judge 
of  the  court.  Such  pay  shall  be  in  lieu  of  retired 
pay  and  in  lieu  of  an  annuity  under  section  945 
of  this  title  (article  145),  subchapter  III  of 
chapter  83  or  subchapter  II  of  chapter  84  of 
title  5,  or  any  other  retirement  system  for  em- 
ployees of  the  Federal  Government. 

(3)  A  senior  judge,  while  performing  duties 
referred  to  in  paragraph  (1),  shall  be  provided 
with  such  office  space  and  staff  assistance  as 
the  chief  judge  considers  appropriate  and  shall 
be  entitled  to  the  per  diem,  travel  allowances, 
and  other  allowances  provided  for  judges  of  the 
court. 

(4)  A  senior  judge  shall  be  considered  to  be  an 
officer  or  employee  of  the  United  States  with 
respect  to  his  status  as  a  senior  judge,  but  only 
during  periods  the  senior  judge  is  performing 
duties  referred  to  in  paragraph  (1).  For  the  pur- 
poses of  section  205  of  title  18,  a  senior  judge 
shall  be  considered  to  be  a  special  government 
employee  during  such  periods.  Any  provision  of 
law  that  prohibits  or  limits  the  political  or  busi- 
ness activities  of  an  employee  of  the  United 
States  shall  apply  to  a  senior  judge  only  during 
such  periods. 

(5)  The  court  shall  prescribe  rules  for  the  use 
and  conduct  of  senior  judges  of  the  court.  The 
chief  judge  of  the  court  shall  transmit  such 
rules,  and  any  amendments  to  such  rules,  to 
the  Conunittees  on  Armed  Services  of  the 
Senate  and  the  House  of  Representatives  not 
later  than  15  days  after  the  issuance  of  such 
rules  or  amendments,  as  the  case  may  be. 

(6)  For  purposes  of  subchapter  III  of  chapter 
83  of  title  5  (relating  to  the  Civil  Service  Retire- 
ment and  Disability  System)  and  chapter  84  of 
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such  title  (relating  to  the  Federal  Employees' 
Retirement  System)  and  for  purposes  of  any 
other  Federal  Government  retirement  system 
for  employees  of  the  Federal  Government— 

(A)  a  period  during  which  a  senior  judge 
performs  duties  referred  to  in  paragraph  (1) 
shall  not  be  considered  creditable  service; 

(B)  no  amount  shall  be  withheld  from  the 
pay  of  a  senior  Judge  as  a  retirement  contri- 
bution imder  section  8334,  8343,  8422,  or  8432 
of  title  5  or  under  any  other  such  retirement 
system  for  any  period  during  which  the 
senior  judge  performs  duties  referred  to  in 
paragraph  (1); 

(C)  no  contribution  shall  be  made  by  the 
Federal  Government  to  any  retirement 
system  with  respect  to  a  senior  judge  for  any 
period  during  which  the  senior  judge  per- 
forms duties  referred  to  in  paragraph  (1);  and 

(D)  a  senior  judge  shall  not  be  considered  to 
be  a  reemployed  annuitant  for  any  period 
during  which  the  senior  judge  performs 
duties  referred  to  in  paragraph  (1). 

(f)  Service  of  Article  III  Judges.— (1)  The 
Chief  Justice  of  the  United  States,  upon  the  re- 
quest of  the  chief  judge  of  the  court,  may  desig- 
nate a  judge  of  a  United  States  court  of  appeals 
or  of  a  United  States  district  court  to  perform 
the  duties  of  judge  of  the  United  States  Court 
of  Military  Appeals— 

(A)  during  a  period  a  judge  of  the  court  is 
imable  to  perform  his  duties  because  of  ill- 
ness or  other  disability; 

(B)  in  any  case  in  which  a  judge  of  the 
court  recuses  himself;  or 

(C)  during  a  period  when  there  is  a  vacancy 
on  the  court  and  in  the  opinion  of  the  chief 
judge  of  the  court  such  a  designation  is  neces- 
sary for  the  proper  dispatch  of  the  business 
of  the  court. 

(2)  The  chief  judge  of  the  court  may  not  re- 
quest that  a  designation  be  made  under  para- 
graph (1)  imless  the  chief  judge  has  determined 
that  no  person  is  available  to  perform  judicial 
duties  with  the  court  as  a  senior  judge  imder 
subsection  (e). 

(3)  A  designation  under  paragraph  (1)  may  be 
made  only  with  the  consent  of  the  designated 
judge  and  the  concurrence  of  the  chief  judge  of 
the  court  of  appeals  or  district  court  concerned. 

(4)  Per  diem,  travel  allowances,  and  other  al- 
lowances paid  to  the  designated  judge  in  con- 
nection with  the  performance  of  duties  for  the 
court  shall  be  paid  from  funds  available  for  the 
payment  of  per  diem  and  such  allowances  for 
judges  of  the  court. 

(g)  Effect  of  Vacancy  on  Court.— A  vacancy 
on  the  court  does  not  impair  the  right  of  the  re- 
maining judges  to  exercise  the  powers  of  the 
court. 

(Added  Pub.  L.  101-189,  div.  A,  title  XIII, 
11301(c),  Nov.  29,  1989,  103  Stat.  1570,  and 
amended  Pub.  L.  101-510,  div.  A,  title  V, 
§  541(f),  Nov.  5,  1990,  104  Stat.  1565;  Pub.  L. 
102-190,  div.  A,  title  X,  §  1061(b)(1)(A),  (B),  (2), 
Dec.  5,  1991,  105  Stat.  1474.) 

Amendbients 

1991— Subsec.  (e)(1).  Pub.  L.  102-190. 
§  1061(b)(l)(A)(i)-(iv).  designated  existing  provisions 


as  subpar.  (A),  struck  out  *'(2)(A)"  before  "The  chief 
judge",  moved  sentence  beginning  "The  chief  judge  of 
the  court"  to  end  of  par.  (1)(A),  substituted  "an  indi- 
vidual who  is  a  senior  judge  of  the  court  imder  this 
subparagraph"  for  "a  senior  judge  of  the  court",  and 
added  subpar.  (B). 

Subsec.  (e)(2).  Pub.  L.  102-190.  §  1061(b)(l)(A)(ii). 
(V).  redesignated  par.  (2)(B)  as  (2)  and  incorporated 
former  par.  (2)(A)  into  par.  (1)(A). 

Subsec.  (e)(3).  (4).  (6).  Pub.  L.  102-190. 
§  1061(b)(1)(B).  substituted  "paragraph  (1)"  for  "para- 
graph (2)"  wherever  appearing. 

Subsec.  (f)(1)(C).  Pub.  L.  102-190.  §  1061(b)(2)(A). 
added  subpar.  (C). 

Subsec.  (f)(2)  to  (4).  Pub.  L.  102-190.  §  1061(b)(2)(B). 
(C),  added  par.  (2)  and  redesignated  former  pars.  (2) 
and  (3)  as  (3)  and  (4),  respectively. 

1990— Subsec.  (b)(1).  Pub.  L.  101-510.  §  541(f)(1),  sub- 
stituted "civilian  life"  for  "civil  life". 

Subsec.  (b)(4).  Pub.  L.  101-510.  §  541(f)(2).  added 
par.  (4). 

Effective  Date  of  1991  AMENDBoarr 

Section  1061(b)(1)(D)  of  Pub.  L.  102-190  provided 
that:  "The  amendments  made  by  this  paragraph 
[amending  this  section  and  section  945  of  this  title] 
shall  take  effect  as  of  November  29, 1989." 

Transitional  Provisions 

Section  1301(d)-(i)  of  Pub.  L.  101-189  provided  that: 
"(d)  Transition  From  Three- Judge  Court  to  Five- 
Judge  Court.— (1)  Effective  during  the  period  before 
October  1. 1990— 

"(A)  the  number  of  members  of  the  United  States 
Court  of  Military  Appeals  shall  (notwithstanding 
subsection  (a)  of  section  942  of  title  10.  United 
States  Code,  as  enacted  by  subsection  (O)  be  three; 
and 

"(B)  the  maximum  number  of  members  of  the 
court  who  may  be  appointed  from  the  same  political 
party  shall  (notwithstanding  subsection  (b)(3)  of  sec- 
tion 942)  be  two. 

"(2)  In  the  application  of  paragraph  (2)  of  section 
942(b)  of  title  10.  United  States  Code  (as  enacted  by 
subsection  (c))  to  the  judges  who  are  first  appointed  to 
the  two  new  positions  of  the  court  created  as  of  Octo- 
ber 1. 1990— 

"(A)  with  respect  to  one  such  judge  (as  designated 
by  the  President  at  the  time  of  appointment),  the 
anniversary  referred  to  in  subparagraph  (A)  of  that 
paragraph  shall  be  treated  as  being  the  seventh  an- 
niversary and  the  nimiber  of  years  referred  to  in 
subparagraph  (B)  of  that  paragraph  shall  be  treated 
as  being  seven;  and 

"(B)  with  respect  to  the  other  such  judge  (as  desig- 
nated by  the  President  at  the  time  of  appointment), 
the  anniversary  referred  to  in  subparagraph  (A)  of 
that  paragraph  shall  be  treated  as  being  the  thir- 
teenth anniversary  and  the  number  of  years  referred 
to  in  subparagraph  (B)  of  that  paragraph  shall  be 
treated  as  being  thirteen. 

"(e)  Transition  Rxtles  Relating  to  Retirement  of 
New  Judges.— (1)  Except  as  otherwise  provided  in 
paragraphs  (2)  and  (3).  each  judge  to  whom  subsection 
(d)(2)  applies  shall  be  eligible  for  an  annuity  as  provid- 
ed in  section  945  of  title  10,  United  States  Code,  as  en- 
acted by  subsection  (c). 

"(2)  The  annuity  of  a  judge  referred  to  in  paragraph 
(1)  is  computed  under  subsection  (b)  of  such  section 
945  only  if  the  judge— 

"(A)  completes  the  term  of  service  for  which  he  is 
first  appointed; 

"(B)  is  reappointed  as  a  judge  of  the  United  States 
Court  of  Military  Appeals  at  any  time  after  the  com- 
pletion of  such  term  of  service; 

"(C)  is  separated  from  civilian  service  in  the  Feder- 
al Government  after  completing  a  total  of  15  years 
as  a  judge  of  such  court;  and 
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"(D)  elects  to  receive  an  annuity  under  such  sec- 
tion in  accordance  with  subsection  (a)(2)  of  such  sec- 
tion. 

"(3)  In  the  case  of  a  judge  referred  to  in  paragraph 
(1)  who  is  separated  from  civilian  service  after  com- 
pleting the  term  of  service  for  which  he  is  first  ap- 
pointed ajs  a  judge  of  the  United  States  Court  of  Mili- 
tary Appeals  and  before  completing  a  total  of  15  years 
as  a  judge  of  such  court*  the  annuity  of  such  judge  (if 
elected  in  accordance  with  section  945(a)(2)  of  title  10, 
United  States  Code)  shall  be  Vis  of  the  amount  com- 
puted under  subsection  (b)  of  such  section  times  the 
number  of  years  (Including  any  fraction  thereof)  of 
such  judge's  service  as  a  judge  of  the  court. 

"(f)  Applicabilitt  of  Amended  Retirement  Provi- 
sions.—Except  as  otherwise  provided  in  subsections 
(c)  and  (d),  section  945  of  title  10,  United  States  Code, 
as  enacted  by  subsection  (c),  applies  with  respect  to 
judges  of  the  United  States  Court  of  Military  Appeals 
whose  terms  of  service  on  such  court  end  after  Sep- 
tember 28,  1988,  and  to  the  survivors  of  such  judges. 
"(g)  Terms  of  Cttrrent  JxnxsES.— Section  942(b)  of 
title  10,  United  States  Code,  as  enacted  by  subsection 
(c),  shall  not  apply  to  the  term  of  office  of  a  judge  of 
the  United  States  Court  of  Military  Appeals  serving 
on  such  court  on  the  date  of  the  enactment  of  this  Act 
[Nov.  29,  19893.  The  term  of  office  of  such  a  judge 
shall  expire  on  the  later  of  (A)  the  date  the  term  of 
such  jucte  would  have  expired  under  section  867(a)(1) 
of  title  10,  United  States  Code,  as  in  effect  on  the  day 
before  such  date  of  enactment,  or  (B)  September  30  of 
the  year  in  which  the  term  of  such  judge  would  have 
expired  under  such  section  867(a)(1). 

"(h)  Civil  Service  Status  of  Current  Employees.— 
Section  943(c)  of  title  10,  United  States  Code,  as  en- 
acted by  subsection  (c),  shall  not  be  applied  to  change 
the  civil  service  status  of  any  attorney  who  is  an  em- 
ployee of  the  United  States  Court  of  Military  Appeals 
on  the  day  before  the  date  of  the  enactment  of  this 
Act  [Nov.  29, 19891. 

"(i)  Terionation  of  Authority  Relating  to  Service 
OF  Article  III  Judges  After  5  Years.— The  authority 
of  the  Chief  Justice  of  the  United  States  under  section 
942(f)  of  title  10,  United  States  Code,  as  enacted  by 
subsection  (c),  shall  terminate  on  September  30, 1995." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  945  of  this  title; 
title  5  section  8337. 

§  943.  Art  143.  Organization  and  employees 

(a)  Chief  Judge.— The  President  shall  desig- 
nate from  time  to  time  one  of  the  judges  of  the 
United  States  Court  of  Military  Appeals  to  be 
chief  judge  of  the  court. 

(b)  Precedence  of  Judges.— The  chief  judge 
of  the  court  shall  have  precedence  and  preside 
at  any  session  that  he  attends.  The  other 
judges  shall  have  precedence  and  preside  ac- 
cording to  the  seniority  of  their  original  com- 
missions. Judges  whose  commissions  bear  the 
same  date  shall  have  precedence  according  to 
seniority  in  age. 

(c)  Status  of  Attorney  Positions.— (1)  At- 
torney positions  of  employment  under  the 
Court  of  Military  Appeals  are  excepted  from 
the  competitive  service.  Appointments  to  such 
positions  shall  be  made  by  the  court,  without 
the  concurrence  of  any  other  officer  or  employ- 
ee of  the  executive  branch,  in  the  same  manner 
as  appointments  are  made  to  other  executive 
branch  positions  of  a  confidential  or  policy-de- 
termining character  for  which  it  is  not  practica- 
ble to  examine  or  to  hold  a  competitive  exami- 
nation. Such  positions  shall  not  be  counted  as 
positions  of  that  character  for  purposes  of  any 


limitation  on  the  number  of  positions  of  that 
character  provided  in  law. 

(2)  In  making  appointments  to  the  positions 
described  in  paragraph  (1),  preference  shall  be 
given,  among  equally  qualified  persons,  to  per- 
sons who  are  preference  eligibles  (as  defined  in 
section  2108(3)  of  title  5). 

(Added  Pub.   L.    101-189,   div.   A,   title   XIII, 
§  1301(c),  Nov.  29,  1989,  103  Stat.  1572.) 

Inapplicability  of  Sxtbsection  (c) 

Subsec.  (c)  of  this  section  not  to  be  applied  to 
change  civil  service  status  of  any  attorney  who  is  an 
employee  of  United  States  Court  of  Military  Appeals 
on  Nov.  28,  1989,  see  section  1301(h)  of  Pub.  L. 
101-189,  set  out  as  a  Transitional  Provisions  note 
under  section  942  of  this  title. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  945  of  this  title. 

§  944.  Art  144.  Procedure 

The  United  States  Court  of  Military  Appeals 
may  prescribe  its  rules  of  procedure  and  may 
determine  the  number  of  judges  required  to 
constitute  a  quorum. 

(Added   Pub.   L.    101-189,   div.   A,   title   XIII, 
§  1301(c),  Nov.  29, 1989, 103  Stat.  1572.) 

§  945.  Art.  145.  Annuities  for  judges  and  survivors 

(a)  Retirebcent  Annuities  for  Judges.— (1)  A 
person  who  has  completed  a  term  of  service  for 
which  he  was  appointed  as  a  judge  of  the 
United  States  Court  of  Military  Appeals  is  eligi- 
ble for  an  annuity  under  this  section  upon  sepa- 
ration from  civilian  service  in  the  Federal  Gov- 
ernment. A  person  who  continues  service  with 
the  court  as  a  senior  judge  imder  section 
943(e)(1)(B)  of  this  title  (art.  143(e)(1)(B))  ^ 
upon  the  expiration  of  the  judge's  term  shall  be 
considered  to  have  been  separated  from  civilian 
service  in  the  Federal  Government  only  upon 
the  termination  of  that  continuous  service. 

(2)  A  person  who  is  eligible  for  an  annuity 
under  this  section  shall  be  paid  that  annuity  if, 
at  the  time  he  becomes  eligible  to  receive  that 
annuity,  he  elects  to  receive  that  annuity  in 
lieu  of  any  other  annuity  for  which  he  may  be 
eligible  at  the  time  of  such  election  (whether 
an  immediate  or  a  deferred  annuity)  imder  sub- 
chapter III  of  chapter  83  or  subchapter  II  of 
chapter  84  of  title  5  or  any  other  retirement 
system  for  civilian  employees  of  the  Federal 
Government.  Such  an  election  may  not  be  re- 
voked. 

(3)(A)  The  Secretary  of  Defense  shall  notify 
the  Director  of  the  Office  of  Personnel  Man- 
agement whenever  an  election  imder  paragraph 
(2)  is  made  affecting  any  right  or  interest  under 
subchapter  III  of  chapter  83  or  subchapter  II  of 
chapter  84  of  title  5  based  on  service  as  a  judge 
of  the  United  States  Court  of  Military  Appeals. 

(B)  Upon  receiving  any  notification  imder 
subparagraph  (A)  in  the  case  of  a  person 
making  an  election  under  paragraph  (2),  the  Di- 
rector shall  determine  the  amoimt  of  the  per- 


^So  in  original.  Probably  should  be  "section  942(e)(lKB)  of 
this  title  (art.  142(eKlKB))". 
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son's  lump-sum  credit  under  subchapter  III  of 
chapter  83  or  subchapter  II  of  chapter  84  of 
title  5»  as  applicable,  and  shall  request  the  Sec- 
retary of  the  Treasury  to  transfer  such  amoimt 
from  the  Civil  Service  Retirement  and  Disabil- 
ity Fund  to  the  Department  of  Defense  Mili- 
tary Retirement  Fund.  The  Secretary  of  the 
Treasury  shall  make  any  transfer  so  requested. 
(C)  In  determining  the  amount  of  a  lump-sum 
credit  under  section  8331(8)  of  title  5  for  pur- 
poses of  this  paragraph— 

(i)  interest  shall  be  computed  using  the 
rates  under  section  8334(e)(3)  of  such  title; 
and 

(ii)  the  completion  of  5  years  of  civilian 
service  (or  longer)  shall  not  be  a  basis  for  ex- 
cluding interest. 

(b)  Amount  of  Annuity.— The  annuity  pay- 
able imder  this  section  to  a  person  who  makes 
an  election  under  subsection  (a)(2)  is  80  percent 
of  the  rate  of  pay  for  a  judge  in  active  service 
on  the  United  States  Court  of  Military  Appeals 
as  of  the  date  on  which  the  person  is  separated 
from  civilian  service. 

(c)  Relation  to  Thrift  Savings  Plan.— Noth- 
ing in  this  section  affects  any  right  of  any 
person  to  participate  in  the  thrift  savings  plan 
under  section  8351  of  title  5  or  subchapter  III 
of  chapter  84  of  such  title. 

(d)  Survivor  Annuities.— The  Secretary  of 
Defense  shall  prescribe  by  regulation  a  pro- 
gram to  provide  annuities  for  survivors  and 
former  spouses  of  persons  receiving  annuities 
imder  this  section  by  reason  of  elections  made 
by  such  persons  under  subsection  (a)(2).  That 
program  shall,  to  the  maximum  extent  practi- 
cable, provide  benefits  and  establish  terms  and 
conditions  that  are  similar  to  those  provided 
under  survivor  and  former  spouse  annuity  pro- 
grams under  other  retirement  systems  for  civil- 
ian employees  of  the  Federal  Government.  The 
program  may  include  provisions  for  the  reduc- 
tion in  the  annuity  paid  the  person  as  a  condi- 
tion for  the  survivor  annuity.  An  election  by  a 
judge  (including  a  senior  judge)  or  former 
judge  to  receive  an  annuity  imder  this  section 
terminates  any  right  or  interest  which  any 
other  individual  may  have  to  a  survivor  annuity 
under  any  other  retirement  system  for  civilian 
employees  of  the  Federal  Government  based  on 
the  service  of  that  judge  or  former  judge  as  a 
civilian  officer  or  employee  of  the  Federal  Gov- 
ernment (except  with  respect  to  an  election 
under  subsection  (g)(1)(B)). 

(e)  Cost-op-Living  Increases.— The  Secretary 
of  Defense  shall  periodically  increase  annuities 
and  survivor  annuities  paid  under  this  section 
in  order  to  take  accoimt  of  changes  in  the  cost 
of  living.  The  Secretary  shall  prescribe  by  regu- 
lation procedures  for  increases  in  annuities 
under  this  section.  Such  system  shall,  to  the 
maximum  extent  appropriate,  provide  cost-of- 
living  adjustments  that  are  similar  to  those 
that  are  provided  under  other  retirement  sys- 
tems for  civilian  employees  of  the  Federal  Gov- 
ernment. 

(f )  Dual  Compensation.— A  person  who  is  re- 
ceiving an  annuity  under  this  section  by  reason 
of  service  as  a  judge  of  the  court  and  who  is  ap- 
pointed to  a  position  in  the  Federal  Govern- 
ment shall,  during  the  period  of  such  person's 


service  in  such  position,  be  entitled  to  receive 
only  the  annuity  under  this  section  or  the  pay 
for  that  position,  whichever  is  higher. 

(g)  Election  of  Judicial  Retirement  Bene- 
piTS.— (1)  A  person  who  is  receiving  an  annuity 
under  this  section  by  reason  of  service  as  a 
judge  of  the  court  and  who  later  is  appointed  as 
a  justice  or  judge  of  the  United  States  to  hold 
office  during  good  behavior  and  who  retires 
from  that  office,  or  from  regular  active  service 
in  that  office,  shall  be  paid  either  (A)  the  annu- 
ity under  this  section,  or  (B)  the  annuity  or 
salary  to  which  he  is  entitled  by  reason  of  his 
service  as  such  a  justice  or  judge  of  the  United 
States,  as  determined  by  an  election  by  that 
person  at  the  time  of  his  retirement  from  the 
office,  or  from  regular  active  service  in  the 
office,  of  justice  or  judge  of  the  United  States. 
Such  an  election  may  not  be  revoked. 

(2)  An  election  by  a  person  to  be  paid  an  an- 
nuity or  salary  pursuant  to  paragraph  (1)(B) 
terminates  (A)  any  election  previously  made  by 
such  person  to  provide  a  survivor  annuity  pur- 
suant to  subsection  (d),  and  (B)  any  right  of 
any  other  individual  to  receive  a  survivor  annu- 
ity pursuant  to  subsection  (d)  on  the  basis  of 
the  service  of  that  person. 

(h)  Source  of  Payment  of  Annuities.— Annu- 
ities and  survivor  annuities  paid  under  this  sec- 
tion shall  be  paid  out  of  the  Department  of  De- 
fense Military  Retirement  Fund. 

(Added  Pub.  L.  101-189,  div.  A,  title  XIII, 
§  1301(c),  Nov.  29,  1989,  103  Stat.  1572,  and 
amended  Pub.  L.  102-190,  div.  A,  title  X, 
§  1061(b)(1)(C),  Dec.  5, 1991,  105  Stat.  1474.) 

Amendments 

1991— Subsec.  (a)(1).  Pub.  L.  102-190  inserted  at  end 
"A  person  who  continues  service  with  the  court  as  a 
senior  judge  under  section  943(e)(1)(B)  of  this  title 
(art.  143(e)(1)(B))  upon  the  expiration  of  the  judge's 
term  shall  be  considered  to  have  been  separated  from 
civilian  service  in  the  Federal  Government  only  upon 
the  termination  of  that  continuous  service.*' 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-190  effective  Nov.  29, 
1989,  see  section  1061(b)(1)(D)  of  Pub.  L.  102-190,  set 
out  as  a  note  under  section  942  of  this  title. 

Applicability 

Except  as  otherwise  provided,  section  applicable 
with  respect  to  judges  of  United  States  Court  of  MUi- 
tary  Appeals  whose  terms  of  service  on  such  court  end 
after  Sept.  28,  1988,  and  to  survivors  of  such  judges, 
see  section  1301(f)  of  Pub.  L.  101-189,  set  out  as  a 
Transitional  Provisions  note  under  section  942  of  this 
title. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  942  of  this  title. 

§  946.  Art.  146.  Code  committee 

(a)  Annual  Survey.— A  committee  shall  meet 
at  least  annually  and  shall  make  an  annual 
comprehensive  survey  of  the  operation  of  this 
chapter. 

(b)  Composition  op  Committee.— The  com- 
mittee shall  consist  of — 

(1)  the  judges  of  the  United  States  Court  of 
Military  Appeals; 
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(2)  the  Judge  Advocates  General  of  the 
Army,  Navy,  and  Air  Force,  the  Chief  Counsel 
of  the  Coast  Guard,  and  the  Staff  Judge  Ad- 
vocate to  the  Commandant  of  the  Marine 
Corps;  and 

(3)  two  members  of  the  public  appointed  by 
the  Secretary  of  Defense. 

(c)  Reports.— (1)  After  each  such  survey,  the 
committee  shall  submit  a  report— 

(A)  to  the  Committees  on  Armed  Services  of 
the  Senate  and  House  of  Representatives;  and 

(B)  to  the  Secretary  of  Defense,  the  Secre- 
taries of  the  military  departments,  and  the 
Secretary  of  Transportation. 

(2)  Each  report  under  paragraph  (1)  shall  in- 
clude the  following: 

(A)  Information  on  the  number  and  status 
of  pending  cases. 

(B)  Any  recommendation  of  the  committee 
relating  to— 

(i)  uniformity  of  policies  as  to  sentences; 
(ii)  amendments  to  this  chapter;  and 
(iii)  any  other  matter  the  committee  con- 
siders appropriate. 

(d)  Qualifications  and  Terms  of  Appointed 
Mebcbers.— Each  member  of  the  committee  ap- 
pointed by  the  Secretary  of  Defense  under  sub- 
section (b)(3)  shall  be  a  recognized  authority  in 
military  justice  or  criminal  law.  Each  such 
member  shall  be  appointed  for  a  term  of  three 
years. 

(e)  Applicability  of  Federal  Advisory  Com- 
mittee Act.— The  Federal  Advisory  Committee 
Act  (5  U.S.C.  App.  I)  shall  not  apply  to  the 
committee. 

(Added   Pub.   L.    101-189,   div.   A,   title   XIII, 
§  1301(c),  Nov.  29,  1989,  103  Stat.  1574.) 

References  in  Text 

The  Federal  Advisory  Committee  Act,  referred  to  in 
subsec.  (e).  is  Pub.  L.  92-463,  Oct.  6.  1972.  86  Stat.  770, 
as  amended,  which  is  set  out  in  the  Appendix  to  Title 
5,  Government  Organization  and  Employees. 

CHAPTER  49—MISCELLANEOUS  PROHIBITIONS 
AND  PENALTIES 


Sec. 
[975. 


Renumbered.] 


Amendments 


1989— Pub.  L.  101-189,  div.  A,  title  XVI.  §  1622(b)(3), 
Nov.  29, 1989,  103  Stat.  1604,  struck  out  item  975  "Pro- 
hibition on  the  sale  of  certain  defense  articles  from 
the  stocks  of  the  Department  of  Defense". 

§  971.  Service  credit:  officers  may  not  count  enlisted 
service  performed  while  serving  as  cadet  or  mid- 
shipman 

(a)  The  period  of  service  under  an  enlistment 
or  period  of  obligated  service  while  also  serving 
as  a  cadet  at  the  United  States  Military  Acade- 
my, the  United  States  Air  Force  Academy,  or 
the  United  States  Coast  Guard  Academy,  or  as 
a  midshipman  at  the  United  States  Naval  Acad- 
emy or  in  the  Naval  Reserve  may  not  be  count- 
ed in  computing,  for  any  purpose,  the  length  of 
service  of  an  officer  of  an  armed  force. 

(b)  In  computing  length  of  service  for  any 
purpose— 

(1)  no  officer  of  the  Navy  or  Marine  Corps 
may  be  credited  with  service  as  a  midshipman 


at  the  United  States  Naval  Academy  or  as  a 
cadet  at  the  United  States  Military  Academy, 
United  States  Air  Force  Academy,  or  United 
States  Coast  Guard  Academy; 

(2)  no  commissioned  officer  of  the  Army  or 
Air  Force  may  be  credited  with  service  as  a 
midshipman  at  the  United  States  Naval  Acad- 
emy or  as  a  cadet  at  the  United  States  Mili- 
tary Academy,  United  States  Air  Force  Acade- 
my, or  United  States  Coast  Guard  Academy; 
and 

iSee  main  edition  for  text  of  (3)1 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VI, 
§  652(a)(1)(A),  (2),  Nov.  29,  1989,  103  Stat. 
1461.) 

Amendments 

1989— Subsec.  (a).  Pub.  L.  101-189,  §  652(a)(1)(A). 
struck  out  *',  imder  an  appointment  accepted  after 
June  25, 1956,"  after  "Naval  Reserve". 

Subsec.  (b)(1).  Pub.  L.  101-189.  §  652(a)(2)(A).  struck 
out  ",  if  he  was  appointed  as  a  midshipman  or  cadet 
after  March  4, 1913"  after  "United  States  Coast  Guard 
Academy". 

Subsec.  (b)(2).  Pub.  L.  101-189.  §  652(a)(2)(B).  struck 
out  ".  if  he  was  appointed  as  a  midshipman  or  cadet 
after  August  24,  1912"  after  "United  States  Coast 
Guard  Academy". 

Application  of  Subsection  (a)  to  Service  Under 
Appointbcent  Accepted  Before  June  26,  1956 

Section  652(a)(1)(B)  of  Pub.  L.  101-189  provided 
that:  "The  limitation  in  section  971(a)  of  title  10, 
United  States  Code,  shall  not  apply  with  respect  to  a 
period  of  service  referred  to  in  that  section  while  also 
serving  under  an  appointment  as  a  cadet  or  midship- 
man accepted  before  June  26, 1956." 

§  973.  Duties:  officers  on  active  duty;  performance  of 
civil  functions  restricted 

iSee  main  edition  for  text  ofia)  and  (6)] 

(c)  An  officer  to  whom  subsection  (b)  applies 
may  seek  and  hold  nonpartisan  civil  office  on 
an  independent  school  board  that  is  located  ex- 
clusively on  a  military  reservation. 

(d)  The  Secretary  of  Defense,  and  the  Secre- 
tary of  Transportation  with  respect  to  the 
Coast  Guard  when  it  is  not  operating  in  the 
Navy,  shall  prescribe  regulations  to  implement 
this  section. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  V, 
§  556,  Nov.  5,  1990,  104  Stat.  1570.) 

AMENDBfENTS 

1990— Subsecs.  (c).  (d).  Pub.  L.  101-510  added  subsec. 
(c)  and  redesignated  former  subsec.  (c)  as  (d). 

§  974.  Civilian  employment:  enlisted  members 

Except  as  provided  in  sections  3634,  6223,  and 
8634  of  this  title  and  section  640  of  title  14,  no 
enlisted  member  of  an  armed  force  on  active 
duty  may  be  ordered  or  permitted  to  leave  his 
post  to  engage  in  a  civilian  pursuit  or  business, 
or  a  performance  in  civil  life,  for  emolument, 
hire,  or  otherwise,  if  the  pursuit,  business,  or 
performance  interferes  with  the  customary  or 
regular  emplosnnent  of  local  civilians  in  their 
art,  trade,  or  profession. 
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(As  amended  Pub.  L.  101-510,  div.  A,  title  III, 
!  327(e),  Nov.  5, 1990, 104  Stat.  1532.) 

AHENDICENTS 

1990~Pub.  L.  101-510  substituted  "sections  3634, 
6223,  and  8634  of  this  title  and  section  640  of  title  14," 
for  "section  6223  of  this  title". 

[§  975.  Renumbered  §  2390] 

§978.  Drug  and  alcohol  abuse  and  dependency:  test- 
ing of  new  entrants 

(a)(1)  The  Secretary  concerned  shall  require 
that,  except  as  provided  under  paragraph  (2), 
each  person  applying  for  an  original  enlistment 
or  appointment  in  the  armed  forces  shall  be  re- 
quired, before  becoming  a  member  of  the 
armed  forces,  to— 

(A)  imdergo  testing  (by  practicable,  scientif- 
ically supported  means)  for  drug  and  alcohol 
use;  and 

(B)  be  evaluated  for  drug  and  alcohol  de- 
pendency. 

(2)  The  Secretary  concerned  may  provide 
that,  in  lieu  of  undergoing  the  testing  and  eval- 
uation described  in  paragraph  (1)  before  becom- 
ing a  member  of  the  armed  forces,  a  member  of 
the  armed  forces  under  the  Secretary's  jurisdic- 
tion may  be  administered  that  testing  and  eval- 
uation after  the  member's  initial  entry  on 
active  duty.  In  any  such  case,  the  testing  and 
evaluation  shall  be  carried  out  within  72  hours 
of  the  member's  initial  entry  on  active  duty. 

(3)  The  Secretary  concerned  shall  require  an 
applicant  for  appointment  as  a  cadet  or  mid- 
shipman to  imdergo  the  testing  and  evaluation 
described  in  paragraph  (1)  during  the  physical 
examination  given  the  applicant  before  such 
appointment.  The  Secretary  concerned  shall  re- 
quire a  person  to  whom  a  commission  is  offered 
imder  section  2106  of  this  title  following  com- 
pletion of  the  program  of  advanced  training 
under  the  Reserve  Officers'  Training  Corps 
program  to  imdergo  such  testing  and  evalua- 
tion during  the  precommissioning  physical  ex- 
amination given  such  person. 

(b)  A  person  who  refuses  to  consent  to  testing 
and  evaluation  required  by  subsection  (a)  may 
not  (unless  that  person  subsequently  consents 
to  such  testing  and  evaluation)— 

(1)  be  accepted  for  an  original  enlistment  in 
the  armed  forces  or  given  an  original  appoint- 
ment as  an  officer  in  the  armed  forces;  or 

(2)  if  such  person  is  already  a  member  of 
the  armed  forces,  be  retained  in  the  armed 
forces. 

An  original  appointment  of  any  such  person  as 
an  officer  shall  be  terminated. 

(c)(1)  A  person  determined,  as  the  result  of 
testing  conducted  under  subsection  (a)(1),  to  be 
dependent  on  drugs  or  alcohol  shfall  be  denied 
entrance  into  the  armed  forces. 

(2)  The  enlistment  or  appointment  of  a 
person  who  is  determined,  as  a  result  of  an  eval- 
uation conducted  under  subsection  (a)(2),  to  be 
dependent  on  drugs  or  alcohol  at  the  time  of 
such  enlistment  or  appointment  shall  be  void. 

(3)  A  person  who  is  denied  entrance  into  the 
armed  forces  under  paragraph  (1),  or  whose  en- 
listment or  appointment  is  voided  under  para- 


graph (2),  shall  be  referred  to  a  civilian  treat- 
ment facility. 

(4)  The  Secretary  concerned  may  place  on 
excess  leave  any  member  of  the  armed  forces 
whose  test  results  under  subsection  (a)(2)  are 
positive  for  drug  or  alcohol  use.  The  Secretary 
may  continue  such  member's  status  on  excess 
leave  pending  disposition  of  the  member's  case 
and  processing  for  administrative  separation. 

iSee  main  edition  for  text  of  id)  and  (e)] 

(As  amended  Pub.  L.  101-189,  div.  A,  title  V, 
§  513(a)-(c),  Nov.  29,  1989,  103  Stat.  1440;  Pub. 
L.  101-510,  div.  A,  title  XIV,  §  1484(k)(4),  Nov. 
5,  1990, 104  Stat.  1719.) 

Amendments 

1990— Subsec.  (c)(3).  Pub.  L.  101-510  struck  out  "a" 
before  "whose  enlistment". 

1989— Subsec.  (a)(1).  Pub.  K  101-189.  §  513(a)(2), 
added  par.  (1)  and  struck  out  former  par.  (1)  which 
read  as  foUows:  "Except  as  provided  in  paragraph  (2), 
the  Secretary  concerned  shall  require  each  member  of 
the  armed  forces  under  the  Secretary's  jurisdiction, 
within  72  hours  after  the  member's  initial  entry  on 
active  duty  after  enlistment  or  appointment,  to— 
"(A)  undergo  testing  (by  practicable,  scientifically 

supported  means)  for  drug  and  alcohol  use;  and 

"(B)  be  evaluated  for  drug  and  alcohol  dependen- 
cy." 

Subsec.  (a)(2),  (3).  Pub.  L.  101-189,  §  513(a),  added 
par.  (2)  and  redesignated  former  par.  (2)  as  (3). 

Subsec.  (b).  Pub.  L.  101-189,  §  513(b)(1),  amended 
subsec.  (b)  generally.  Prior  to  amendment,  subsec.  (b) 
read  as  follows:  "A  person  who  refuses  to  consent  to 
testing  and  evaluation  required  by  subsection  (a)  may 
not  be  retained  in  the  armed  forces,  and  any  original 
appointment  of  such  person  as  an  officer  shall  be  ter- 
minated, unless  that  person  consents  to  such  testing 
and  evaluation." 

Subsec.  (c)(1).  Pub.  L.  101-189,  §  513(b)(2)(B),  added 
par.  (1).  Former  par.  (1)  redesignated  (2). 

Subsec.  (c)(2).  Pub.  L.  101-189,  §  513(b)(2)(A),  (C),  re- 
designated par.  (1)  as  (2)  and  substituted  "subsection 
(a)(2)"  for  "subsection  (a)(1)(B)".  Former  par.  (2)  re- 
designated (3). 

Subsec.  (c)(3).  Pub.  L.  101-189,  §  513(b)(2)(A),  (D). 
redesignated  par.  (2)  as  (3),  inserted  "who  is  denied  en- 
trance into  the  armed  forces  under  paragraph  (1),  or 
a"  after  "A  person",  and  substituted  "paragraph  (2)," 
for  "paragraph  (1)". 

Subsec.  (c)(4).  Pub.  L.  101-189,  S  513(c),  added  par. 
(4). 

Effective  Date  of  1989  Amendment 

Section  513(d)  of  Pub.  L.  101-189  provided  that: 
"The  amendments  made  by  subsections  (a)  and  (b) 
[amending  this  section]  shall  take  effect  as  of  October 
1, 1989." 

CHAPTER  51— RESERVE  COMPONENTS:  STAND- 
ARDS  and  PROCEDURES  FOR  RETENTION 
AND  PROMOTION 

§  1001.  Secretary  to  prescribe 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  675,  1334  of 
this  title. 

CHAPTER  53— MISCELLANEOUS  RIGHTS  AND 
BENEFITS 


Sec. 

1044a. 

[1046. 


Authority  to  act  as  notary. 
Repealed.] 
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Sec. 

1052.  Reimbursement  for  adoption  expenses. 

1053.  Reimbursement    for    financial    institution 

charges  incurred  because  of  Government 
error  in  direct  deposit  of  pay. 
1056.        Relocation  assistance  programs. 

Aacemdments 

1991--Pub.  L.  102-190.  div.  A.  title  VI,  §  651(a)(2), 
Dec.  5, 1991, 105  Stat.  1386,  added  item  1052. 

Pub.  L.  102-25,  title  VII.  §  701(e)(8)(B),  Apr.  6,  1991 
105  Stat.  115,  struck  out  "mandatory"  after  "error  in' 
in  item  1053. 

1990-Pub.  L.  101-510,  div.  A,  title  V,  §§  502(b)(2) 
551(a)(2),  title  XIV,  §  1481(c)(2),  Nov.  5,  1990,  104  Stat. 
1557.  1566.  1705.  added  items  1044a  and  1056  and 
struck  out  item  1046  "Preseparation  coimseling  re 
quirement". 

1989— Pub.  L.  101-189.  div.  A.  title  VI.  §  664(a)(3)(B) 
Nov.  29,  1989,  103  Stat.  1466.  substituted  "Reimburse 
ment  for  financial  institution  charges  inciured  be 
cause  of  Government"  for  "Relief  for  expenses  be 
cause  of"  in  item  1053. 

§1032.  Disability  and  death  compensation:  depend- 
ents of  members  held  as  captives 

ISee  main  edition  for  text  of  {a)  to  (c)] 

(d)  In  this  section: 

(1)  The  term  "dependent"  has  the  meaning 
given  that  term  in  section  551  of  title  37. 

(2)  The  term  "Secretary  concerned"  has  the 
meaning  given  that  term  in  section  101  of 
that  title, 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1622(e)(2).  Nov.  29,  1989,  103  Stat.  1605.) 

Amendments 

1989-Subsec.  (d)(1).  Pub.  L.  101-189,  §  1622(e)(2)(A). 
substituted  "The  term  'dependent*  has"  for  "  'Depend- 
ent' has". 

Subsec.  (d)(2).  Pub.  L.  101-189.  §  1622(e)(2)(B).  in- 
serted "The  term"  after  "(2)". 

§  1034.  Communicating  with  a  Member  of  Congress  or 
Inspector  General;  prohibition  of  retaliatory  per- 
sonnel actions 

iSee  main  edition  for  text  of  (a)  and  (6)] 

(c)  Inspector  General  Investigation  of  Cer- 
tain Allegations.— (1)  If  a  member  of  the 
armed  forces  submits  to  the  Inspector  General 
of  the  Department  of  Defense  (or  the  Inspector 
General  of  the  Department  of  Transportation, 
in  the  case  of  a  member  of  the  Coast  Guard 
when  the  Coast  Guard  is  not  operating  as  a 
service  in  the  Navy)  an  allegation  that  a  per- 
sonnel action  prohibited  by  subsection  (b)  has 
been  taken  (or  threatened)  against  the  member 
with  respect  to  a  communication  described  in 
paragraph  (2),  the  Inspector  General  shall  ex- 
peditiously investigate  the  allegation. 

iSee  main  edition  for  text  of  (2)  to  (4)1 

(5)  Not  later  than  30  days  after  completion  of 
an  investigation  under  this  subsection,  the  In- 
spector General  shall  submit  a  report  on  the  re- 
sults of  the  investigation  to  the  Secretary  of 
Defense  (or  to  the  Secretary  of  Transportation 
in  the  case  of  a  member  of  the  Coast  Guard 
when  the  Coast  Guard  is  not  operating  as  a 
service  in  the  Navy)  and  the  member  of  the 
armed  forces  concerned.  In  the  copy  of  the 


report  submitted  to  the  member,  the  Inspector 
General  may  exclude  any  information  that 
would  not  otherwise  be  available  to  the  member 
under  section  552  of  title  5. 

(6)  If,  in  the  course  of  an  investigation  of  an 
allegation  under  this  section,  the  Inspector 
General  determines  that  it  is  not  possible  to 
submit  the  report  required  by  paragraph  (5) 
within  90  days  after  the  date  of  receipt  of  the 
allegation  being  investigated,  the  Inspector 
General  shall  provide  to  the  Secretary  of  De- 
fense (or  to  the  Secretary  of  Transportation  in 
the  case  of  a  member  of  the  Coast  Guard  when 
the  Coast  Guard  is  not  operating  as  a  service  in 
the  Navy)  and  to  the  member  making  the  alle- 
gation a  notice— 

LSee  main  edition  for  text  of  (A)  and  (J5),  ( 7); 
(d)l 

(e)  Review  by  Secretary  of  Defense.— Upon 
the  completion  of  all  administrative  review 
under  subsection  (d),  the  member  or  former 
member  of  the  armed  forces  (except  for  a 
member  or  former  member  of  the  Coast  Guard 
when  the  Coast  Guard  is  not  operating  as  a 
service  in  the  Navy)  who  made  the  allegation 
referred  to  in  subsection  (c)(1),  if  not  satisfied 
with  the  disposition  of  the  matter,  may  submit 
the  matter  to  the  Secretary  of  Defense.  The 
Secretary  shall  make  a  decision  to  reverse  or 
uphold  the  decision  of  the  Secretary  of  the 
military  department  concerned  in  the  matter 
within  90  days  after  receipt  of  such  a  submittal. 

ISee  main  edition  for  text  of  if)  to  (h)li 

(As  amended  Dec.  12,  1989,  Pub.  L.  101-225, 
title  II,  §  202,  103  Stat.  1910.) 

Amendments 

1989— Subsec.  (c)(1).  Pub.  L.  101-225.  §  202(1).  insert- 
ed "when  the  Coast  Guard  is  not  operating  as  a  service 
in  the  Navy"  after  "Coast  Guard". 

Subsec.  (c)(5).  Pub.  L.  101-225.  §  202(2).  inserted  "(or 
to  the  Secretary  of  Transportation  in  the  case  of  a 
member  of  the  Coast  Guard  when  the  Coast  Guard  is 
not  operating  as  a  service  in  the  Navy)"  after  "Secre- 
tary of  Defense". 

Subsec.  (c)(6).  Pub.  L.  101-225.  §  202(3).  inserted  "(or 
to  the  Secretary  of  Transportation  in  the  case  of  a 
member  of  the  Coast  Guard  when  the  Coast  Guard  is 
not  operating  as  a  service  in  the  Navy)"  after  "Secre- 
tary of  Defense". 

Subsec.  (e).  Pub.  L.  101-225.  §202(4).  inserted 
"(except  for  a  member  or  former  member  of  the  Coast 
Guard  when  the  Coast  Guard  is  not  operating  as  a 
service  in  the  Navy)"  after  "armed  forces". 

Whistleblower  Protections  for  Members  of  Armed 
Forces 

Pub.  L.  102-190.  div.  A.  title  VIII.  §  843.  Dec.  5.  1991, 
105  Stat.  1449.  provided  that: 

"(a)  Regulations  Required.— The  Secretary  of  De- 
fense shaU  prescribe  regulations  prohibiting  members 
of  the  Armed  Forces  from  taking  or  threatening  to 
take  any  unfavorable  personnel  action,  or  withholding 
or  threatening  to  withhold  a  favorable  personnel 
action,  as  a  reprisal  against  any  member  of  the  Armed 
Forces  for  making  or  preparing  a  lawful  commimica- 
tion  to  any  employee  of  the  Department  of  Defense  or 
any  member  of  the  Armed  Forces  who  is  assigned  to  or 
belongs  to  an  organization  which  has  as  its  primary  re- 
sponsibility audit,  inspection.  Investigation,  or  enforce- 
ment of  any  law  or  regulation. 
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"(b)  Violations  by  Persons  Subject  to  the 
UCMJ.— The  Secretary  shall  provide  in  the  regula- 
tions that  a  violation  of  the  prohibition  by  a  person 
subject  to  chapter  47  of  title  10,  United  States  Code 
(the  Uniform  Code  of  Military  Justice),  is  pimishable 
as  a  violation  of  section  892  of  such  title  (article  92  of 
the  Uniform  Code  of  Military  Justice). 

"(c)  Deadline.— The  regulations  required  by  this  sec- 
tion shall  be  prescribed  not  later  than  180  days  after 
the  date  of  the  enactment  of  this  Act  [Dec.  5,  19911." 

§  1035.  Deposits  of  savings 

{.See  main  edition  for  text  ofia)l 

(b)  Interest  at  a  rate  prescribed  by  the  Presi- 
dent, not  to  exceed  10  percent  a  year,  will 
accrue  on  amounts  deposited  under  this  section. 
However,  the  maximum  amoimt  upon  which  in- 
terest may  be  paid  under  this  subsection  to  any 
member  is  $10,000,  except  that  such  limitation 
shall  not  apply  to  deposits  made  on  or  after 
September  1,  1966,  in  the  case  of  those  mem- 
bers in  a  missing  status  during  the  Vietnam 
conflict,  the  Persian  Gulf  conflict,  or  a  contin- 
gency operation.  Interest  under  this  subsection 
shall  terminate  90  days  after  the  member's 
return  to  the  United  States  or  its  possessions. 

LSee  main  edition  for  text  ofic)  and  id)l 

(e)  The  Secretary  concerned,  or  his  designee, 
may  in  the  interest  of  a  member  who  is  in  a 
missing  status  or  his  dependents,  initiate,  stop, 
modify,  and  change  allotments,  and  authorize  a 
withdrawal  of  deposits,  made  under  this  sec- 
tion, even  though  the  member  had  an  opportu- 
nity to  deposit  amounts  under  this  section  and 
elected  not  to  do  so.  Interest  may  be  computed 
from  the  day  the  member  entered  a  missing 
status,  or  September  1,  1966,  whichever  is  later. 

(f )  The  Secretary  of  Defense  may  authorize  a 
member  of  the  armed  forces  who  is  on  a  tempo- 
rary duty  assignment  outside  of  the  United 
States  or  its  possessions  in  support  of  a  contin- 
gency operation  to  make  deposits  of  unallotted 
current  pay  and  allowances  during  that  duty  as 
provided  in  subsection  (a).  The  Secretary  shall 
prescribe  regulations  establishing  standards 
and  procedures  for  the  administration  of  this 
subsection. 

(g)  In  this  section: 

(1)  The  term  "missing  status"  has  the 
meaning  given  that  term  in  section  551(2)  of 
title  37. 

(2)  The  term  "Vietnam  conflict"  means  the 
period  beginning  on  February  28.  1961,  and 
ending  on  May  7, 1975. 

(3)  The  term  "Persian  Gulf  conflict"  means 
the  period  beginning  on  January  16, 1991,  and 
ending  on  the  date  thereafter  prescribed  by 
Presidential  proclamation  or  by  law. 

(As  amended  Apr.  6,  1991,  Pub.  L.  102-25,  title 
III,  §310,  105  Stat.  84;  Dec.  5,  1991,  Pub.  L. 
102-190,  div.  A,  title  VI,  §  639, 105  Stat.  1384.) 

AMENDldKNTS 

1991— Subsec.  (b).  Pub.  L.  102-190.  §  639(a),  substi- 
tuted ".  the  Persian  Gulf  conflict,  or  a  contingency 
operation*'  for  "or  during  the  Persian  Gulf  conflict" 
before  period  at  end  of  second  sentence  and  struck  out 
at  end  "For  purposes  of  this  subsection,  the  Vietnam 
conflict  begins  on  February  28. 1961.  and  ends  on  May 
7,  1975.  and  the  Persian  Gulf  conflict  begins  on  Janu- 


ary 16.  1991.  and  ends  on  the  date  thereafter  pre- 
scribed by  Presidential  proclamation  or  by  law." 

Pub.  L.  102-25.  §  310(a).  (c)(1).  struck  out  ",  as  de- 
fined in  section  551(2)  of  title  37."  after  "missing 
status",  inserted  "or  during  the  Persian  Gulf  conflict" 
before  period  at  end  of  second  sentence,  and  substitut- 
ed "May  7.  1975.  and  the  Persian  Gulf  conHict  begins 
on  January  16.  1991.  and  ends  on  the  date  thereafter 
prescribed  by  Presidential  proclamation  or  by  law"  for 
"the  date  designated  by  the  President  by  Executive 
order  as  the  date  of  the  termination  of  combatant  ac- 
tivities in  Vietnam". 

Subsec.  (e).  Pub.  L.  102-25.  §310(0(2).  struck  out 
"(as  defined  in  section  551(2)  of  title  37)"  after  "in  a 
missing  status". 

Subsec.  (f ).  Pub.  L.  102-190.  §  639(b).  added  subsec. 
(f )  and  redesignated  former  subsec.  (f )  as  (g). 

Pub.  L.  102-25.  §  310(b).  added  subsec.  (f ). 

Subsec.  (g).  Pub.  L.  102-190.  §  639(b)(1),  (c).  redesig- 
nated subsec.  (f )  as  (g)  and  amended  it  generally.  Prior 
to  amendment,  subsec.  (g)  read  as  follows:  "In  this  sec- 
tion, the  term  'missing  status*  has  the  meaning  given 
such  term  in  section  551(2)  of  title  37." 

Savings  Program  for  Overseas  Personnel 

Pub.  L.  101-510.  div.  A.  title  XI.  §  1114.  Nov.  5.  1990. 
104  Stat.  1636,  as  amended  by  Pub.  L.  102-25.  title  III, 
§  314(1).  (3),  Apr.  6.  1991.  105  Stat.  86.  provided  that: 

"(a)  E]ligibility  To  Participate.— The  Secretary  of 
Defense  may  authorize  a  member  of  the  Armed  Forces 
who  is  serving  outside  the  United  States  or  its  posses- 
sions under  arduous  conditions  (as  determined  by  the 
Secretary  of  Defense)  pursuant  to  an  assignment  or 
duty  detail  as  part  of  the  Persian  Gulf  conflict  to 
make  deposits  of  unallotted  current  pay  and  allow- 
ances, and  to  earn  interest,  under  section  1035  of  title 
10.  United  States  Code. 

"(b)  Regulations.— The  Secretary  of  Defense  shall 
prescribe  regulations  establishing  standards  and  pro- 
cedures for  the  administration  of  this  section." 

§  1044.  Legal  assistance 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1044a,  1052  of 
this  title;  title  14  section  514. 

§  1044a.  Authority  to  act  as  notary 

(a)  The  persons  named  in  subsection  (b)  have 
the  general  powers  of  a  notary  public  and  of  a 
consul  of  the  United  States  in  the  performance 
of  all  notarial  acts  to  be  executed  by  any  of  the 
following: 

(1)  Members  of  any  of  the  armed  forces. 

(2)  Other  persons  eligible  for  legal  assist- 
ance under  the  provisions  of  section  1044  of 
this  title  or  regulations  of  the  Department  of 
Defense. 

(3)  Persons  serving  with,  employed  by,  or 
accompanying  the  armed  forces  outside  the 
United  States  and  outside  the  Commonwealth 
of  Puerto  Rico,  Guam,  and  the  Virghi  Islands. 

(4)  Other  persons  subject  to  the  Uniform 
Code  of  Military  Justice  (chapter  47  of  this 
title)  outside  the  United  States. 

(b)  Persons  with  the  powers  described  in  sub- 
section (a)  are  the  following: 

(1)  All  judge  advocates  on  active  duty  or 
performing  inactive-duty  training. 

(2)  All  civilian  attorneys  serving  as  legal  as- 
sistance officers. 

(3)  All  adjutants,  assistant  adjutants,  and 
personnel  adjutants  on  active  duty  or  per- 
forming inactive-duty  training. 
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(4)  All  other  persons  on  active  duty  or  per- 
forming inactive-duty  training  who  are  desig- 
nated by  regulations  of  the  armed  forces  or 
by  statute  to  have  those  powers. 

(c)  No  fee  may  be  paid  to  or  received  by  any 
person  for  the  performance  of  a  notarial  act  au- 
thorized in  this  section. 

(d)  The  signature  of  any  such  person  acting 
as  notary,  together  with  the  title  of  that  per- 
son's offices,  is  prima  facie  evidence  that  the 
signature  is  genuine,  that  the  person  holds  the 
designated  title,  and  that  the  person  is  author- 
ized to  perform  a  notarial  act. 

(Added  Pub.  L.  101-510,  div.  A,  title  V, 
I  551(a)(1),  Nov.  5, 1990. 104  Stat.  1566.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1052  of  this 
title;  title  14  section  514. 

[§1046.  Repealed.  Pub.  L.  101-510,  div.  A,  title  V, 
§  502(b)(1),  Nov.  5, 1990, 104  Stat.  1557] 

Section,  added  Pub.  L.  98-525.  title  VII.  §  708(a)(1). 
Oct.  19,  1984.  98  Stat.  2572.  related  to  preseparation 
counseling. 

§1051.  Bilateral  or  regional  cooperation  programs: 
payment  of  personnel  expenses 

ISee  main  edition  for  text  of  (a)! 

(b)(1)  Except  as  provided  in  paragraph  (2), 
expenses  authorized  to  be  paid  under  subsec- 
tion (a)  may  be  paid  on  behalf  of  personnel 
from  a  developing  country  only  in  connection 
with  travel  within  the  area  of  responsibility  of 
the  unified  combatant  command  (as  such  term 
is  defined  in  section  161(c)  of  this  title)  in 
which  the  developing  coimtry  is  located  or  in 
connection  with  travel  to  Canada  or  Mexico. 

ISee  main  edition  for  text  ofi2)  and  (3);  (c)  and 
(d)] 

(e)  The  authority  of  the  Secretary  of  Defense 
under  this  section  shall  expire  on  September 
30, 1992. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  IX, 
§936,  Nov.  29,  1989,  103  Stat.  1538;  Pub.  L. 
101-510.  div.  A.  title  XIII,  §1301(5),  Nov.  5, 
1990, 104  Stat.  1668.) 

Amendments 

1990— Subsecs.  (e)  to  (g).  Pub.  L.  101-510  redesignat- 
ed subsec.  (g)  as  (e)  and  struck  out  former  subsecs.  (e) 
and  (f )  which  read  as  follows: 

"(e)  Not  later  than  March  1  each  year,  the  Secretary 
of  Defense  shaU  submit  to  Congress  a  report  contain- 
ing— 

"(Da  list  of  the  developing  countries  for  which  ex- 
penses have  been  paid  under  this  section  during  the 

preceding  fiscal  year;  and 
"(2)  the  amount  paid  by  the  United  States  in  the 

case  of  each  such  country. 

"(f)  During  each  of  fiscal  years  1987. 1988.  and  1989. 
not  more  than  $800,000  may  be  obligated  or  expended 
imder  this  section.'* 

1989--Subsec.  (b)(1).  Pub.  L.  101-189,  §  936(a).  insert- 
ed before  period  at  end  "or  tn  connection  with  travel 
to  Canada  or  Mexico'*. 

Subsec.  (g).  Pub.  L.  101-189.  §  936(b).  substituted 
"1992"  for  "1989". 


§  1052.  Reimbursement  for  adoption  expenses 

(a)  AxTTHORiZATiON  To  Reimbxtrse.— The  Sec- 
retary of  Defense  shall  carry  out  a  program 
under  which  a  member  of  the  armed  forces  may 
be  reimbursed,  as  provided  in  this  section,  for 
qualifying  adoption  expenses  incurred  by  the 
member  in  the  adoption  of  a  child  imder  18 
years  of  age. 

(b)  Adoptions  Covered.— An  adoption  for 
which  expenses  may  be  reimbursed  imder  this 
section  includes  an  adoption  by  a  single  person, 
an  infant  adoption,  an  intercountry  adoption, 
and  an  adoption  of  a  child  with  special  needs 
(as  defined  in  section  473(c)  of  the  Social  Secu- 
rity Act  (42  U.S.C.  673(c)).i 

(c)  Benefits  Paid  After  Adoption  Is  Final.— 
Benefits  paid  under  this  section  in  the  case  of 
an  adoption  may  be  paid  only  after  the  adop- 
tion is  final. 

(d)  Treatment  of  Other  Benefits.— A  benefit 
may  not  be  paid  under  this  section  for  any  ex- 
pense paid  to  or  for  a  member  of  the  armed 
forces  under  any  other  adoption  benefits  pro- 
gram administered  by  the  Federal  Government 
or  under  any  such  program  administered  by  a 
State  or  local  government. 

(e)  Limitations.— (1)  Not  more  than  $2,000 
may  be  paid  under  this  section  to  a  member  of 
the  armed  forces,  or  to  two  such  members  who 
are  spouses  of  each  other,  for  expenses  in- 
curred in  the  adoption  of  a  child. 

(2)  Not  more  than  $5,000  may  be  paid  under 
this  section  to  a  member  of  the  armed  forces,  or 
to  two  such  members  who  are  spouses  of  each 
other,  for  adoptions  by  such  member  (or  mem- 
bers) in  any  calendar  year. 

(f)  Regulations.— The  Secretary  of  Defense 
shall  prescribe  regulations  to  carry  out  this  sec- 
tion. 

(g)  Definitions.— In  this  section: 

(1)  The  term  "qualifying  adoption  ex- 
penses" means  reasonable  and  necessary  ex- 
penses that  are  directly  related  to  the  legal 
adoption  of  a  child  under  18  years  of  age,  but 
only  if  such  adoption  is  arranged  by  a  State 
or  local  government  agency  which  has  respon- 
sibility imder  State  or  local  law  for  child 
placement  through  adoption  or  by  a  nonprof- 
it, volimtary  adoption  agency  which  is  au- 
thorized by  State  or  local  law  to  place  chil- 
dren for  adoption.  Such  term  does  not  include 
any  expense  incurred— 

(A)  by  an  adopting  parent  for  travel;  or 

(B)  in  connection  with  an  adoption  ar- 
ranged in  violation  of  Federal,  State,  or 
local  law. 

(2)  The  term  ''reasonable  and  necessary  ex- 
penses" includes— 

(A)  public  and  private  agency  fees,  includ- 
ing adoption  fees  charged  by  an  agency  in  a 
foreign  country; 

(B)  placement  fees,  including  fees  charged 
adoptive  parents  for  counseling; 

(C)  legal  fees  (including  court  costs)  in 
connection  with  services  that  are  unavail- 


*So  in  original.  A  closing  parenthesis  probably  should  pre- 
cede the  period. 
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able  to  a  member  of  the  armed  forces  under 
section  1044  or  1044a  of  this  title;  and 

(D)  medical  expenses,  including  hospital 
expenses  of  the  biological  mother  of  the 
child  to  be  adopted  and  of  a  newborn  infant 
to  be  adopted. 

(Added  Pub.  L.  102-190,  div.  A,  title  VI, 
§  651(a)(1),  Dec.  5, 1991, 105  Stat.  1385.) 

Prior  Provisions 

A  prior  section  1052  was  renumbered  section  1063  of 
this  title. 

Effective  Date 

Section  651(c)  of  Pub.  L.  102-190  provided  that: 
"The  amendments  made  by  subsections  (a)  and  (b) 
[enacting  this  section  and  section  514  of  Title  14, 
Coast  Guard]  shall  take  effect  on  the  date  of  the  en- 
actment of  this  Act  [Dec.  5,  1991]  and  shall  apply  to 
adoptions  completed  on  or  after  that  date." 

§1053.  Reimbursement  for  financial  institution 
charges  incurred  because  of  Government  error  in 
direct  deposit  of  pay 

(a)(1)  A  member  of  the  armed  forces  (or  a 
former  member  of  the  armed  forces  entitled  to 
retired  pay  imder  chapter  67  of  this  title)  who, 
in  accordance  with  law  or  regulation,  partici- 
pates in  a  program  for  the  automatic  deposit  of 
pay  to  a  financial  institution  may  be  reim- 
bursed by  the  Secretary  concerned  for  a  cov- 
ered late-deposit  charge. 

(2)  A  covered  late-deposit  charge  for  purposes 
of  paragraph  (1)  is  a  charge  (including  an  over- 
draft charge  or  a  minimum  balance  or  average 
balance  charge)  that  is  levied  by  a  fhiancial  hi- 
stitution  and  that  results  from  an  administra- 
tive or  mechanical  error  on  the  part  of  the  Gov- 
ernment that  causes  the  pay  of  the  person  con- 
cerned to  be  deposited  late  or  in  an  incorrect 
manner  or  amoimt. 

iSee  main  edition  for  text  ofib)  and  (c)] 

(d)  In  this  section: 

(1)  The  term  "financial  institution"  has  the 
meaning  given  the  term  "financial  organiza- 
tion" in  section  3332(a)  of  title  31. 

(2)  The  term  "pay"  includes  (A)  retired  pay, 
and  (B)  allowances. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VI, 
!  664(a)(l)-(3)(A),  Nov.  29,  1989,  103  Stat.  1466; 
Pub.  L.  102-25,  title  VII,  §  701(e)(8)(A),  Apr.  6, 
1991, 105  Stat.  115.) 

Amendments 

1991— Pub.  L.  102-25  struck  out  "mandatory"  after 
"error  in"  in  section  catchline. 

1989— Pub.  L.  101-189.  §  664(a)(3)(A).  amended  sec- 
tion catchline  generally,  substituting  "Reimbiu^ement 
for  financial  institution  charges  incurred  because  of 
Government"  for  "Relief  for  expenses  because  of". 

Subsec.  (a).  Pub.  L.  101-189.  §  664(a)(1).  amended 
subsec.  (a)  generally.  Prior  to  amendment,  subsec.  (a) 
read  as  follows:  "A  member  of  the  armed  forces  who. 
by  law  or  regulation,  is  required  to  participate  in  a 
program  for  the  automatic  deposit  of  pay  to  a  finan- 
cial institution  may  be  reimbiursed  for  overdraft 
charges  levied  by  the  financial  institution  when  such 
charges  result  from  an  administrative  or  mechanical 
error  on  the  part  of  the  Government  that  causes  such 
member's  pay  to  be  deposited  late  or  in  an  incorrect 
amount  or  manner." 


Subsec.  (d).  Pub.  L.  101-189.  §  664(a)(2).  amended 
subsec.  (d)  generally.  Prior  to  amendment,  subsec.  (d) 
read  as  follows:  "In  this  section,  the  term  'financial  in- 
stitution' has  the  meaning  given  that  term  in  section 
3332  of  title  31." 

Effective  Date  of  1989  Amendment 

Section  664(c)  of  Pub.  L.  101-189  provided  that: 
"The  amendments  made  by  subsection  (a)  [amending 
this  section],  and  section  1594  of  title  10,  United 
States  Code,  as  added  by  subsection  (b).  shall  apply 
with  respect  to  pay  and  allowances  deposited  (or 
scheduled  to  be  deposited)  on  or  after  the  first  day  of 
the  first  month  beginning  after  the  date  of  the  enact- 
ment of  this  Act  [Nov.  29. 19893." 

§  1056.  Relocation  assistance  programs 

(a)  Requirement  to  Provide  Assistance.— 
The  Secretary  of  Defense  shall  carry  out  a  pro- 
gram to  provide  relocation  assistance  to  mem- 
bers of  the  armed  forces  and  their  families  as 
provided  in  this  section.  In  addition,  the  Secre- 
tary of  Defense  shall  make  every  effort,  con- 
sistent with  readiness  objectives,  to  stabilize 
and  lengthen  tours  of  duty  to  minimize  the  ad- 
verse effects  of  relocation. 

(b)  Types  op  Assistance.— (1)  The  Secretary 
of  each  military  department,  under  regulations 
prescribed  by  the  Secretary  of  Defense,  shall 
provide  relocation  assistance,  through  military 
relocation  assistance  programs  described  in  sub- 
section (c),  to  members  of  the  armed  forces  who 
are  ordered  to  make  a  change  of  permanent  sta- 
tion which  includes  a  move  to  a  new  location 
(and  for  dependents  of  such  members  who  are 
authorized  to  move  in  connection  with  the 
change  of  permanent  station). 

(2)  The  relocation  assistance  provided  shall 
include  the  following: 

(A)  Provision  of  destination  area  informa- 
tion and  preparation  (to  be  provided  before 
the  change  of  permanent  station  takes 
effect),  with  emphasis  on  information  with 
regard  to  moving  costs,  housing  costs  and 
availability,  child  care,  spouse  emplojonent 
opportunities,  cultural  adaptation,  and  com- 
munity orientation. 

(B)  Provision  of  counseling  about  financial 
management,  home  buying  and  selling,  rent- 
ing, stress  management  aimed  at  hitervention 
and  prevention  of  abuse,  property  manage- 
ment, and  shipment  and  storage  of  household 
goods  (including  motor  vehicles  and  pets). 

(C)  Provision  of  settling-in  services,  with 
emphasis  on  available  government  living 
Quarters,  private  housing,  child  care,  spouse 
employment  assistance  information,  cultural 
adaptation,  and  community  orientation. 

(D)  Provision  of  home  finding  services,  with 
emphasis  on  services  for  locating  adequate, 
affordable  temporary  and  permanent  hous- 
ing. 

(c)  Military  Relocation  Assistance  Pro- 
grams.—(1)  The  Secretary  shall  provide  for  the 
establishment  of  military  relocation  assistance 
programs  to  provide  the  relocation  assistance 
described  in  subsection  (b).  The  Secretary  shall 
establish  such  a  program  in  each  geographic 
area  hi  which  at  least  500  members  of  the 
armed  forces  are  assigned  to  or  serving  at  a 
military  histallation.  A  member  who  is  not  sta- 
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tioned  within  a  geographic  area  that  contains 
such  a  program  shall  be  given  access  to  such  a 
program.  The  Secretary  shall  ensure  that  per- 
sons on  the  staff  of  each  program  are  trained  in 
the  techniques  and  delivery  of  professional  re- 
location assistance. 

(2)  The  Secretary  shall  ensure  that,  not  later 
than  September  30,  1991,  information  available 
through  each  military  relocation  assistance 
program  shall  be  managed  through  a  computer- 
ized information  system  that  can  interact  with 
all  other  military  relocation  assistance  pro- 
grams of  the  military  departments,  including 
programs  located  outside  the  continental 
United  States. 

(3)  Duties  of  each  military  relocation  assist- 
ance program  shall  include  assisting  personnel 
offices  on  the  military  installation  in  using  the 
computerized  information  available  through 
the  program  to  help  provide  members  of  the 
armed  forces  who  are  deciding  whether  to  reen- 
list  information  on  locations  of  possible  future 
duty  assignments. 

(d)  Director.— The  Secretary  of  Defense 
shall  establish  the  position  of  Director  of  Mili- 
tary Relocation  Assistance  Programs  in  the 
office  of  the  Assistant  Secretary  of  Defense 
(Force  Management  and  Personnel).  The  Direc- 
tor shall  oversee  development  and  implementa- 
tion of  the  military  relocation  assistance  pro- 
grams under  this  section. 

(e)  Regulations.— This  section  shall  be  ad- 
ministered imder  regulations  prescribed  by  the 
Secretary  of  Defense. 

(f )  Annual  Report.— Not  later  than  March  1 
each  year,  the  Secretary  of  Defense,  acting 
through  the  Director  of  Military  Relocation  As- 
sistance Programs,  shall  submit  to  Congress  a 
report  on  the  program  imder  this  section  and 
on  military  family  relocation  matters.  The 
report  shall  include  the  following: 

(1)  An  assessment  of  available,  affordable 
private-sector  housing  for  members  of  the 
armed  forces  and  their  families. 

(2)  An  assessment  of  the  actual  nonreim- 
bursed costs  incurred  by  members  of  the 
armed  forces  and  their  families  who  are  or- 
dered to  make  a  change  of  permanent  station. 

(3)  Information  (shown  by  military  installa- 
tion) on  the  types  of  locations  at  which  mem- 
bers of  the  armed  forces  assigned  to  duty  at 
military  installations  live,  including  the 
number  of  members  of  the  armed  forces  who 
live  on  a  military  installation  and  the  number 
who  do  not  live  on  a  military  installation. 

(4)  Information  on  the  effects  of  the  reloca- 
tion assistance  programs  established  under 
this  section  on  the  quality  of  life  of  members 
of  the  armed  forces  and  their  families  and  on 
retention  and  productivity  of  members  of  the 
armed  forces. 

(g)  Inapplicability  to  Coast  Guard.— This 
section  does  not  apply  to  the  Coast  Guard. 

(Added  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1481(c)(1),  Nov.  5,  1990,  104  Stat.  1705.) 

Prior  Provisions 

Similar  provisions  were  contained  in  Pub.  L.  101-189, 
div.  A.  title  VI,  §  661(a)-(g),  Nov.  29.  1989,  103  Stat. 
1463,  which  was  set  out  as  a  note  under  section  113  of 


this  title  and  which  was  repealed  by  Pub.  L.  101-510, 
div.  A,  title  XIV,  §  1481(c)(3),  Nov.  5,  1990,  104  Stat. 
1705. 

implebcentation  of  relocation  assistance 
Programs 

Section  1481(c)(4)  of  Pub.  L.  101-510  provided  that: 
"The  program  required  to  be  carried  out  by  section 
1056  of  title  10,  United  States  Code,  ss  added  by  para- 
graph (1),  shall  be  established  by  the  Secretary  of  De- 
fense not  later  than  October  1.  1990.  The  Secretary 
shall  prescribe  regulations  to  implement  that  section 
not  later  than  July  1, 1990." 

CHAPTER  54— COMMISSARY  AND  EXCHANGE 
BENEFITS 


Sec. 
1064. 

1065. 


Use  of  commissary  stores  by  certain  mem- 
bers and  former  members. 

Use  of  certain  morale,  welfare,  and  recrea- 
tion facilities  by  members  of  reserve  com- 
ponents and  dependents. 

ABfENDBfENTS 

1990— Pub.  L.  101-510,  div.  A,  title  III,  §  321(d),  Nov. 
5, 1990, 104  Stat.  1528,  added  items  1064  and  1065. 

§  1063.  Period  for  use  of  commissary  stores:  eligibility 
attributable  to  active  duty  for  training 

(a)  Eligibility  of  Members  of  Ready  Re- 
serve.—A  member  of  the  Ready  Reserve  who 
performs  active  duty  for  training  (or  annual 
training  without  compensation  equivalent  to 
active  duty  for  training)  shall  accrue  eligibility 
to  use  commissary  stores  of  the  Department  of 
Defense  for  each  day  of  that  training.  The  Sec- 
retary concerned  shall  authorize  the  member  to 
have  one  day  of  eligibility  for  using  commissary 
stores,  up  to  12  days  each  calendar  year,  for  the 
performance  of  that  duty. 

iSee  main  edition  for  text  ofib)  and  (c)] 

(As  amended  Pub.  L.  101-510,  div.  A,  title  III, 
§  321(a)(1),  Nov.  5,  1990,  104  Stat.  1527.) 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-510  substituted  "Eligfi- 
bility  of  members  of  Ready  Reserve"  for  "Period  for 
use  of  eligibility"  in  heading  and  amended  text  gener- 
ally. Prior  to  amendment,  text  read  as  foUows:  "If 
under  regulations  establishing  eligibility  for  use  of 
commissary  stores,  a  member  of  the  armed  forces  ac- 
crues eligibility  to  use  commissary  stores  of  the  De- 
partment of  Defense  by  reason  of  the  performance  of 
active  duty  for  training,  the  Secretary  concerned  shall 
authorize  the  member  to  have  one  year  from  the  date 
on  which  the  member  performs  active  duty  for  train- 
ing to  use  a  day  of  eligibility  for  using  commissary 
stores  attributable  to  the  performance  of  that  duty." 

Effective  Date  of  1990  Amendment 

Section  321(a)(2)  of  Pub.  L.  101-510  provided  that: 
"Section  1063(a)  of  title  10,  United  States  Code  (as 
amended  by  subsection  (a)),  shall  apply  with  respect 
to  active  duty  for  training  or  annual  training  per- 
formed by  a  member  of  the  Ready  Reserve  after  the 
date  of  the  enactment  of  this  Act  [Nov.  5, 19901." 

§  1064.  Use  of  commissary  stores  by  certain  members 
and  former  members 

Under  regulations  prescribed  by  the  Secre- 
tary of  Defense,  a  person  who  would  be  eligible 
for  retired  pay  under  chapter  67  of  this  title 
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but  for  the  fact  that  the  person  is  under  60 
years  of  age  shall  be  authorized  to  use  commis- 
sary stores  of  the  Department  of  Defense  for  12 
days  each  csilendar  year. 

(Added  Pub.  L.  101-510.  div.  A.  title  III, 
!  321(b).  Nov.  5. 1990. 104  Stat.  1528.) 

Effective  Date 

Section  321(e)(1)  of  Pub.  L.  101-510  provided  that: 
"The  amendments  made  by  subsections  (b)  and  (c) 
[enacting  this  section  and  section  1065  of  this  title] 
shall  take  effect  120  days  after  the  date  of  the  enact- 
ment of  this  Act  [Nov.  5, 1990].*' 

Regxtlations 

Section  321(e)(2)  of  Pub.  L.  101-510  provided  that: 
"The  Secretary  of  Defense  shaU  prescribe  such  regula- 
tions as  may  be  necessary  for  the  proper  administra- 
tion of  sections  1064  and  1065  of  title  10.  United  States 
Code,  as  added  by  this  section,  not  later  than  90  days 
after  the  date  of  the  enactment  of  this  Act  [Nov.  5. 
1990]." 

§  1065.  Use  of  certain  morale,  welfare,  and  recreation 
facilities  by  members  of  reserve  components  and 
dependents 

(a)  Unrestricted  Use  Required.— Members  of 
the  Selected  Reserve  in  good  standing  (as  deter- 
mined by  the  Secretary  concerned)  and  mem- 
bers who  would  be  eligible  for  retired  pay  under 
chapter  67  of  this  title  but  for  the  fact  that  the 
member  is  under  60  years  of  age.  and  the  de- 
pendents of  such  members,  shall  be  permitted 
to  use  the  exchange  stores  and  other  revenue 
generating  facilities  operated  by  nonappro- 
priated fund  activities  of  the  Department  of 
Defense  for  the  morale,  welfare,  and  recreation 
of  members  of  the  Armed  Forces.  Such  use 
shall  be  permitted  on  the  same  basis  as  mem- 
bers on  active  duty. 

(b)  Eligibility  to  Use  Authorized.— Subject 
to  such  regulations  as  the  Secretary  of  Defense 
may  prescribe,  members  of  the  Ready  Reserve 
(other  than  members  of  the  Selected  Reserve) 
may  be  permitted  to  use  the  facilities  referred 
to  in  subsection  (a)  on  the  same  basis  as  mem- 
bers serving  on  active  duty. 

(Added  Pub.  L.  101-510.  div.  A.  title  III.  §  321(c). 
Nov.  5.  1990. 104  Stat.  1528.) 

Effective  Date 

Section  effective  120  days  after  Nov.  5. 1990.  see  sec- 
tion 321(e)(1)  of  Pub.  L.  101-510.  set  out  as  a  note 
under  section  1064  of  this  title. 

Regulations 

For  authority  of  Secretary  of  Defense  to  prescribe 
regulations  necessary  for  proper  administration  of  sec- 
tion, see  section  321(e)(2)  of  Pub.  L.  101-510.  set  out  as 
a  note  imder  section  1064  of  this  title. 

CHAPTER  55— MEDICAL  AND  DENTAL  CARE 

Sec. 

1074b.  Transitional  medical  and  dental  care:  mem- 
bers on  active  duty  in  support  of  contin- 
gency operations. 

1074c.      Medical  care:  authority  to  provide  a  wig. 

1086a.  Certain  former  spouses:  extension  of  period 
of  eligibility  for  health  benefits. 

1095.  Health  care  services  incurred  on  behalf  of 
covered  beneficiaries:  coUection  from  third- 
party  payers. 


Sec. 
1104. 

1105. 

1106. 


Sharing  of  health-care  resources  with  the 
Department  of  Veterans  Affairs. 

Issuance  of  nonavailability  of  health  care 
statements. 

Submittal  of  claims  under  CHAMPUS. 

Amendicents 

1991-Pub.  L.  102-190.  div.  A.  title  VI.  §  640(b).  title 
VII,  §§  715(b).  716(a)(2).  Dec.  5.  1991.  105  Stat.  1385. 
1403.  1404.  added  item  1074b.  redesignated  former 
item  1074b  as  1074c.  and  added  items  1105  and  1106. 

1990— Pub.  L.  101-510.  div.  A.  title  VII. 
§  713(d)(2)[(3)].  Nov.  5.  1990.  104  Stat.  1584.  substitut- 
ed "Health  care  services  incurred  on  behalf  of  covered 
beneficiaries:  coUection  from  third-party  payers''  for 
"Collection  from  third-party  payers  of  reasonable  in- 
patient hospital  care  costs  incurred  on  behalf  of  retir- 
ees and  dependents"  in  item  1095. 

1989-Pub.  L.  101-189.  div.  A.  title  VII,  §§  722(b). 
731(b)(2).  Nov.  29.  1989.  103  Stat.  1478,  1482,  added 
items  1086a  and  1104. 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  section  1490  of  this 
title;  title  14  sections  668.  705;  title  38  sections  1713. 
7423. 8111;  title  42  sections  248c.  248d. 

§  1071.  Purpose  of  this  chapter 

Comprehensive  Study  op  Military  Medical  Care 
System 

Pub.  L.  102-190.  div.  A.  title  VII,  §  733,  Dec.  5,  1991, 
105  Stat.  1408,  provided  that: 

"(a)  Requirement  for  Study  and  Report.— The  Sec- 
retary of  Defense  shall  conduct  a  comprehensive  study 
of  the  military  medical  care  system.  Not  later  than 
December  15,  1992,  the  Secretaj-y  shall  submit  to  the 
congressional  defense  committees  a  detailed  accoimt- 
ing  on  the  progress  of  the  study,  including  preliminary 
results  of  the  study.  Not  later  than  December  15, 1993, 
the  Secretary  shall  submit  to  the  congressional  de- 
fense committees  a  final  report  on  the  study. 

"(b)  Elements  of  Study.— The  Secretary  of  Defense 
shall  include  as  part  of  the  study  required  by  subsec- 
tion (a)  the  following: 

"(1)  A  systematic  review  of  the  military  medical 
care  system  required  to  support  the  Armed  Forces 
during  a  war  or  other  conflict  and  any  adjustments 
to  that  system  required  to  provide  cost-effective 
health  care  in  peacetime  to  covered  beneficiaries. 

"(2)  A  comprehensive  review  of  the  existing  meth- 
ods of  providing  health  and  dental  care  through  ci- 
vilian health  and  dental  care  programs  that  are 
available  as  alternatives  to  the  methods  for  provid- 
ing such  care  through  the  existing  military  medical 
care  system,  including  the  cost  and  quality  results  of 
experimental  use  of  such  alternative  methods  by  the 
Secretary  and  the  level  of  satisfaction  of  the  persons 
who  have  received  health  or  dental  care  imder  such 
alternative  methods. 

"(c)  Survey.— The  study  required  by  subsection  (a) 
shall  also  include  a  survey  of  members  of  the  Armed 
Forces  and  covered  beneficiaries  in  order  to— 

"(1)  determine  their  access  to  and  use  of  inpatient 
and  outpatient  health  care  services  in  the  military 
medical  care  system— 

"(A)  by  source  of  care  and  source  of  payment,  in- 
cluding private  sector  health  insurance;  and 

"(B)  in  relation  to  civilian  sector  standards  estab- 
lished for  particular  clinical  services;  and 
"(2)  determine  their  attitudes  and  the  extent  of 
their  knowledge  regarding— 

"(A)  the  quality  and  availability  of  health  and 
dental  care  under  the  military  medical  care 
system; 
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*'(B)  their  freedom  of  choice  with  respect  to 
health  care  providers  and  level  of  health  care  ben- 
efits; 

"(C)  the  premiums,  fees,  copayments,  and  other 
charges  imposed  under  the  military  medical  care 
system;  and 

"(D)  any  changes  in  the  rules,  regulations  or 
charges  that  characterize  the  military  medical  care 
system. 
"(d)  Content  op  Report.— The  report  required  by 
subsection  (a)  shall  include  with  respect  to  the  system- 
atic review  of  the  military  medical  care  system  re- 
quired under  subsection  (b)(1)  the  following: 

"(1)  For  each  of  the  fiscal  years  1993  through  1997 
and  over  a  longer  range  periods  of  10  years  and  15 
years,  the  numbers,  types,  and  geographic  distribu- 
tion of  active  duty  and  civilian  personnel  and  fixed 
military  treatment  facilities  needed  to  support  the 
Armed  Forces  during  a  war  or  other  conflict  if  such 
a  war  or  conflict  occurred  during  such  fiscal  years 
and  each  such  period,  respectively. 

"(2)  An  analysis  of  adjustments  to  the  military 
medical  care  system  that  may  be  needed  to  provide 
cost-effective  care  in  peacetime  to  covered  benefici- 
aries, including  in  the  analysis  of  cost-effectiveness 
the  following: 

"(A)  The  various  methods  available  for  providing 
health  and  dental  care  to  covered  beneficiaries  (in- 
cluding providing  such  care  through  Medicare  risk 
contractors)  that  exist  as  alternatives  to  the  exist- 
ing methods  of  providing  such  care  to  covered 
beneficiaries  under  the  military  medical  care 
system. 

"(B)  The  full  range  of  marginal  costs  associated 
with  providing  different  clinical  services  directly  in 
military  treatment  facilities  and  a  comparison  of 
the  costs  of  providing  such  care  in  facilities  of  the 
uniformed  services  with  the  costs  of  providing 
such  care  pursuant  to  regional  indemnity  contract 
plans  and  health  maintenance  organization  con- 
tract plans. 

"(C)  Any  plans  of  the  Secretary  of  Defense  to  in- 
crease or  reduce  premiums,  fees,  copayments,  or 
other  charges,  and  the  likely  responsiveness  of 
beneficiaries  to  such  changes,  including  the  'trade- 
off factors  displayed  when  covered  beneficiaries 
choose  between  direct  military  care  and  care  pro- 
vided in  the  civilian  sector. 

"(D)  Any  differences  in  providing  care  between 
covered  beneficiaries  who  live  within  40  miles  of 
military  treatment  facilities  and  covered  benefici- 
aries who  live  outside  such  catchment  areas. 
"(3)  An  evaluation  of  the  use  by  covered  benefici- 
aries of  inpatient  and  outpatient  health  care  serv- 
ices, stated  in  terms  of  use  per  member  and  vari- 
ations in  that  per  member  use  by  armed  force,  clini- 
cal service,  and  geographic  areas,  and  a  comparison 
of  that  use  with  utilization  in  civilian  indemnity 
plans.  Blue  Cross  and  Blue  Shield  plans,  health 
maintenance    organizations,    and    with    utilization 
guidelines  prepared  by  the  medical  community,  in 
order  to— 

"(A)  identify  any  systematic  problems  in  either 
the  overuse  or  imderuse  of  health  care  services  by 
beneficiaries  of  the  military  medical  care  system 
or  any  excesses  or  deficiencies  in  the  availability  of 
health  and  dental  care  services  in  facilities  of  the 
imif  ormed  services; 

"(B)  analyze  the  relationship  between  the 
demand  for  health  care  and  the  availability  of 
military  medical  resources;  and 

"(C)  plan  new  methods  for  influencing  or  manag- 
ing peacetime  use  of  health  care  services,  including 
redesigned  budgetary  and  financial  incentives  and 
programs  of  utilization  review. 
"(4)  The  costs  of  the  present  system  during  fiscal 
year  1992  and  the  projected  costs  of  a  reconfigured 
system  during  each  of  the  fiscal  years  and  periods 
referred  to  in  paragraph  (1). 

"(5)  An  evaluation  of  the  quality  and  availability 
of  preventive  health  and  dental  care. 


"(6)  An  evaluation  of  the  adequacy  of  existing  reg- 
ulations to  ensure  that  the  existing  and  future  avail- 
ability of  appropriate  health  care  for  disabled  active 
and  reserve  members  of  the  Armed  Forces  Is  ade- 
quate. 

"(7)  An  assessment  of  the  quality  and  availability 
of  mental  health  services  for  members  of  the  Armed 
Forces  and  their  dependents,  including  a  comparison 
of  services  available  in  various  demonstration  sites. 

"(8)  An  assessment  of  the  qualifications  of  the  per- 
sonnel involved  in  the  Department  of  Defense 
review  of  the  utilization  of  mental  health  benefits 
provided  under  the  Civilian  Health  and  Medical  Pro- 
gram of  the  Uniformed  Services. 

"(9)  An  evaluation  of  the  efficacy  of  the  actions 
taken  by  the  Secretary  to  ensure  that  individuals 
carrying  out  medical  or  financial  evaluations  under 
the  system  make  such  disclosures  of  personal  finan- 
cial matters  as  are  necessary  to  ensure  that  financial 
considerations  do  not  improperly  affect  such  evalua- 
tions. 

"(10)  An  evaluation  of  the  adequacy  of  the  exist- 
ing appeals  process  and  of  existing  procedures  to 
ensure  the  protection  of  patient  rights. 

"(11)  The  optimal  military  and  Department  of  De- 
fense civilian  staffing  plan  for  the  next  five  years  to 
achieve  the  most  cost-effective  delivery  of  health 
care  services  to  the  beneficiary  population  and  a 
strategy  to  achieve  that  goal  in  light  of  reductions  in 
military  spending  and  the  size  of  the  Armed  Forces. 

"(12)  Any  other  information  related  to  the  review 
required  by  subsection  (b)(1)  that  the  Secretary  de- 
termines to  be  appropriate. 

"(e)  Additional  Items  of  Reports.— The  report  re- 
quired by  subsection  (a)  shall  also  include  the  follow- 
ing: 

"(1)  The  results  of  the  survey  conducted  pursuant 
to  subsection  (c). 

"(2)  The  results  of  the  review  conducted  pursuant 
to  subsection  (b)(2). 

"(3)  A  description  of  any  plans  of  the  Secretary  of 
Defense  to  use  any  alternative  methods  to  the  exist- 
ing military  medical  care  system  to  ensure  that  suit- 
able health  and  dental  care  is  available  to  covered 
beneficiaries. 

"(4)  A  proposal  for  purchasing  health  care  for  cov- 
ered beneficiaries  through  private-sector  managed 
care  programs,  together  with  a  discussion  of  the 
cost-effectiveness  and  practicality  of  doing  so  within 
the  military  medical  care  system. 

"(5)  Any  other  information  that  the  Secretary  de- 
termines to  be  appropriate. 
"(f)  Definitions.— For  purposes  of  this  section: 

"(1)  The  term  'military  medical  care  system' 
means  the  program  of  medical  and  dental  care  pro- 
vided for  imder  chapter  55  of  title  10,  United  States 
Code. 

"(2)  The  term  'covered  beneficiaries'  means  the 
beneficiaries  under  chapter  55  of  title  10,  United 
States  Code,  other  than  the  beneficiaries  under  sec- 
tion 1074(a)  of  such  title." 

§  1072.  Definitions 
In  this  chapter: 

iSee  main  edition  for  text  of  (1)1 

(2)  The  term  "dependent",  with  respect  to  a 
member  or  former  member  of  a  uniformed 
service,  means— 

ISee  main  edition  for  text  of  (A)  to  (£)] 

(F)  the  imremarried  former  spoiise  of  a 
member  or  former  member  who  (i)  on  the 
date  of  the  final  decree  of  divorce,  dissolu- 
tion, or  annulment,  had  been  married  to  the 
member  or  former  member  for  a  period  of 
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at  least  20  years  during  which  period  the 
member  or  former  member  performed  at 
least  20  years  of  service  which  is  creditable 
in  determining  that  member's  or  former 
member's  eligibility  for  retired  or  retainer 
pay,  or  equivalent  pay,  and  (ii)  does  not 
have  medical  coverage  under  an  employer- 
sponsored  health  plan; 

(G)  a  person  who  (i)  is  the  unremarried 
former  spouse  of  a  member  or  former 
member  who  performed  at  least  20  years  of 
service  which  is  creditable  in  determining 
the  member  or  former  member's  eligibility 
for  retired  or  retainer  pay,  or  equivalent 
pay,  and  on  the  date  of  the  final  decree  of 
divorce,  dissolution,  or  annulment  before 
April  1,  1985,  had  been  married  to  the 
member  or  former  member  for  a  period  of 
at  least  20  years,  at  least  15  of  which,  but 
less  than  20  of  which,  were  during  the 
period  the  member  or  former  member  per- 
formed service  creditable  in  determining 
the  member  or  former  member's  eligibility 
for  retired  or  retainer  pay,  and  (ii)  does  not 
have  medical  coverage  under  an  employer- 
sponsored  health  plan;  and 

(H)  a  person  who  would  qualify  as  a  de- 
pendent under  clause  (G)  but  for  the  fact 
that  the  date  of  the  final  decree  of  divorce, 
dissolution,  or  annulment  of  the  person  is 
on  or  after  April  1,  1985,  except  that  the 
term  does  not  include  the  person  after  the 
end  of  the  one-year  period  beginning  on  the 
date  of  that  final  decree. 

ISee  main  edition  for  text  ofiS)  to  (5)1 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VII, 
§  731(a),  Nov.  29, 1989,  103  Stat.  1481.) 

Amendments 

1989— Par.  (2)(H).  Pub.  L.  101-189  added  subpar.  (H). 

Effective  Date  of  1989  Amendment 

Section  731(d)  of  Pub.  L.  101-189  provided  that: 
"(1)  The  amendments  made  by  this  section  [enacting 
section  1086a  of  this  title  and  amending  this  section 
and  sections  1076  and  1086  of  this  title]  apply  to  a 
person  referred  to  in  section  1072(2)(H)  of  title  10, 
United  States  Code  (as  added  by  subsection  (a)), 
whose  decree  of  divorce,  dissolution,  or  annulment  be- 
comes final  on  or  after  the  date  of  the  enactment  of 
this  Act  [Nov.  29, 1989]. 

"(2)  The  amendments  made  by  this  section  shall  also 
apply  to  a  person  referred  to  in  such  section  whose 
decree  of  divorce,  dissolution,  or  annulment  became 
final  during  the  period  beginning  on  September  29, 
1988,  and  ending  on  the  day  before  the  date  of  the  en- 
actment of  this  Act,  as  if  the  amendments  had  become 
effective  on  September  29, 1988." 

Transitional  Provisions  for  Qualification  for 
Conversion  Health  Policies;  Preexisting  Condi- 
tions 

Section  731(e)  of  Pub.  L.  101-189  provided  that: 
"(1)  In  the  case  of  a  person  who  qualified  as  a  de- 
pendent under  section  645(c)  of  the  Department  of 
Defense  Authorization  Act,  1985  (Public  Law  98-525; 
98  Stat.  2549)  [set  out  below],  on  September  28,  1988, 
the  Secretary  of  Defense  shall  make  a  conversion 
health  policy  avaUable  for  purchase  by  the  person 
during  the  remaining  period  the  person  is  considered 
to  be  a  dependent  under  that  section  (or  within  a  rea- 
sonable time  after  that  period  as  prescribed  by  the 
Secretary  of  Defense). 


"(2)  Purchase  of  a  conversion  health  policy  under 
paragraph  (1)  by  a  person  shall  entitle  the  person  to 
health  care  for  preexisting  conditions  in  the  same 
manner  and  to  the  same  extent  as  provided  by  section 
1086a(b)  of  title  10,  United  States  Code  (as  added  by 
subsection  (b)),  until  the  end  of  the  one-year  period 
beginning  on  the  later  of — 

"(A)  the  date  the  person  is  no  longer  qualified  as  a 

dependent  imder  section  645(c)  of  the  Department 

of  Defense  Authorization  Act,  1985;  and 
"(B)  the  date  of  the  purchase  of  the  policy. 

"(3)  For  purposes  of  this  subsection,  the  term  'con- 
version health  policy'  has  the  meaning  given  that 
term  in  section  1086a(c)  of  title  10,  United  States  Code 
(as  added  by  subsection  (b))." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1040,  1062, 
1076,  1076a,  1079,  1086,  1086a,  1490,  2114,  2147  of  this 
title. 

§  1073.  Administration  of  this  chapter 

Authorization  for  Extension  of  CHAMPUS 
Reform  Initiative 

Pub.  L.  102-190,  div.  A,  title  VII,  §  722,  Dec.  5,  1991, 
105  Stat.  1406,  provided  that: 

"(a)  Authority.— Upon  the  termination  (for  any 
reason)  of  the  contract  of  the  Department  of  Defense 
in  effect  on  the  date  of  the  enactment  of  this  Act 
[Dec.  5,  1991]  under  the  CHAMPUS  reform  initiative 
established  under  section  702  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1987  [Pub.  L. 
99-661]  (10  U.S.C.  1073  note),  the  Secretary  of  De- 
fense may  enter  into  a  replacement  or  successor  con- 
tract with  the  same  or  a  different  contractor  and  for 
such  amount  as  may  be  determined  in  accordance  with 
applicable  procurement  laws  and  regulations  and  with- 
out regard  to  any  limitation  (enacted  before,  on,  or 
after  the  date  of  the  enactment  of  this  Act)  on  the 
availability  of  funds  for  that  purpose. 

"(b)  Treatment  of  Limitation  on  Funds  for  Pro- 
gram.—No  provision  of  law  stated  as  a  limitation  on 
the  availability  of  funds  may  be  treated  as  constitut- 
ing the  extension  of,  or  as  requiring  the  extension  of, 
any  contract  under  the  CHAMPUS  reform  initiative 
that  would  otherwise  expire  in  accordance  with  its 
terms." 

Extension  of  CHAMPUS  Reform  Initiative  for 
Certain  States 

Pub.  L.  102-172,  title  VIII,  §  8032,  Nov.  26,  1991,  105 
Stat.  1178,  provided:  "That  notwithstanding  any  other 
provision  of  law,  the  CHAMPUS  Reform  Initiative 
contract  for  California  and  Hawaii  shall  be  extended 
until  February  1,  1994,  within  the  limits  and  rates 
specified  in  the  contract:  Provided  further.  That  the 
Department  shall  competitively  award  contracts  for 
the  geographic  expansion  of  the  CHAMPUS  Reform 
Initiative  in  Florida  (which  may  include  Department 
of  Veterans  Affairs  medical  facilities  with  the  concur- 
rence of  the  Secretary  of  Veterans  Affairs),  Washing- 
ton, Oregon,  and  the  Tidewater  region  of  Virginia: 
Provided  further.  That  competitive  expansion  of  the 
CHAMPUS  Reform  Initiative  may  occur  in  any  other 
regions  that  the  Assistant  Secretary  of  Defense  for 
Health  Affairs  deems  appropriate." 

Conditions  on  Expansion  of  CHAMPUS  Reform 
Initiative 

Pub.  L.  101-510,  div.  A,  title  VII,  §  715,  Nov.  5,  1990, 
104  Stat.  1584,  provided  that: 

"(a)  Certification  of  Cost-Effectiveness.— The 
Secretary  of  Defense  may  not  proceed  with  the  pro- 
posed expansion  of  the  CHAMPUS  reform  initiative 
underway  in  the  States  of  California  and  Hawaii  until 
not  less  than  90  days  after  the  date  on  which  the  Sec- 
retary certifies  to  the  Congress  that— 
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"(1)  such  CHAMPUS  reform  initiative  has  been 
demonstrated  to  be  more  cost-effective  than  the  Ci- 
vilian Health  and  Medical  Program  of  the  Uni- 
formed Services  or  any  other  health  care  demonstra- 
tion program  being  conducted  by  the  Secretary; 

"(2)  the  contractor  selected  to  imderwrite  the  de- 
livery of  health  care  under  the  CHAMPUS  reform 
initiative  will  accomplish  the  expansion  without  the 
disruption  of  services  to  beneficiaries  under  the  Ci- 
vilian Health  and  Medical  Program  of  the  Uni- 
formed Services  or  delays  in  the  processing  of 
claims;  and 

"(3)  such  contractor  is  currently,  and  projected  to 
remain,  financially  able  to  underwrite  the  CHAM- 
PUS reform  initiative. 

"(b)  Report  on  Certification.— Not  later  than  30 
days  after  the  date  on  which  the  Secretary  of  Defense 
submits  the  certification  required  by  subsection  (a), 
the  Comptroller  Greneral  of  the  United  States  and  the 
Director  of  the  Congressional  Budget  Office  shall 
jointly  submit  to  Congress  a  report  evaluating  such 
certification. 

"(c)  CHAMPUS  Reform  Initiative  Defined.— For 
purposes  of  this  section,  the  term  'CHAMPUS  reform 
initiative'  has  the  meaning  given  that  term  in  section 
702(d)(1)  of  the  Department  of  Defense  Authorization 
Act  for  Fiscal  Year  1987  [Pub.  L.  99-661]  (10  U.S.C. 
1073  note).'* 

requirebdents  prior  to  termination  of  medical 
Services  at  Military  Medical  Treatment  Facilities 

Pub.  L.  101-510,  div.  A.  title  VII.  §  716,  Nov.  5,  1990, 
104  Stat.  1585.  provided  that: 

"(a)  Prohibition.— During  the  period  beginning  on 
the  date  of  the  enactment  of  this  Act  [Nov.  5,  1990] 
and  ending  on  September  30.  1995,  the  Secretary  of  a 
military  department  may  not  take  any  action  to  close 
a  military  medical  facility  under  the  jurisdiction  of 
that  Secretary  or  reduce  the  level  of  care  provided  at 
such  a  medical  facility  until  90  days  after  the  date  on 
which  the  Secretary  submits  to  Congress  a  report  de- 
scribed in  subsection  (b). 

"(b)  Elements  of  Report.— A  report  referred  to  in 
subsection  (a)  shall  include  the  following: 
"(1)  The  reason  for  the  action. 
"(2)  The  projected  savings  to  the  Government 

from  the  action. 
"(3)  The  impact  on  CHAMPUS  and  MEDICARE 

costs  in  the  catchment  area  of  the  facility. 
"(4)  The  impact  on  beneficiary  cost-sharing. 
"(5)  An  examination  of  alternative  ways  to  provide 

care  to  the  persons  served  by  the  facility  that  the 

Secretary  determines  would  not  result  in  adverse 

consequences  to  such  persons. 
"(6)  An  explanation  of  how  care  will  be  provided 

for  and  the  cost,  if  any,  to  those  persons  to  receive 

such  c8J!*e 

"(c)  Exception.— Subsection  (a)  shall  not  apply  with 
respect  to  the  closing  of  a  military  medical  facility  (or 
the  reduction  of  the  level  of  care  provided  at  a  mili- 
tary medical  facility)  as  a  result  of  a  base  closure  or  an 
operational  deployment." 

§  1074.  Medical  and  dental  care  for  members  and  cer- 
tain former  members 

iSee  main  edition  for  text  o/(a)] 

(b)  Under  joint  regulations  to  be  prescribed 
by  the  administering  Secretaries,  a  member  or 
former  member  of  a  uniformed  service  who  is 
entitled  to  retired  or  retainer  pay,  or  equivalent 
pay  may,  upon  request,  be  given  medical  and 
dental  care  in  any  facility  of  any  imiformed 
service,  subject  to  the  availability  of  space  and 
facilities  and  the  capabilities  of  the  medical  and 
dental  staff.  The  administering  Secretaries 
may,  with  the  agreement  of  the  Secretary  of 
Veterans  Affairs,  provide  care  to  persons  cov- 


ered by  this  subsection  in  facilities  operated  by 
the  Secretary  of  Veterans  Affairs  and  deter- 
mined by  him  to  be  available  for  this  purpose 
on  a  reimbursable  basis  at  rates  approved  by 
the  President. 

(c)  Funds  appropriated  to  a  military  depart- 
ment may  be  used  to  provide  medical  and 
dental  care  to  persons  entitled  to  such  care  by 
law  or  regulations,  including  the  provision  of 
such  care  (other  than  elective  private  treat- 
ment) in  private  facilities  for  members  of  the 
armed  forces.  If  a  private  facility  or  health  care 
provider  providing  care  imder  this  subsection  is 
a  health  care  provider  imder  the  Civilian 
Health  and  Medical  Program  of  the  Uniformed 
Services,  the  Secretary  of  Defense,  after  consul- 
tation with  the  other  administering  Secretaries, 
may  by  regulation  require  the  private  facility 
or  health  care  provider  to  provide  such  care  in 
accordance  with  the  same  payment  rules  (sub- 
ject to  any  modifications  considered  appropri- 
ate by  the  Secretary)  as  apply  imder  that  pro- 
gram. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VII, 
§  729,  title  XVI,  §  1621(a)(2),  Nov.  29,  1989,  103 
Stat.  1481,  1603;  Pub.  L.  101-510,  div.  A,  title 
XIV,  §  1484(j)(l),  Nov.  5,  1990,  104  Stat.  1718.) 

Amendbsents 

1990~Subsec.  (b).  Pub.  L.  101-510  substituted  "Sec- 
retary of  Veterans  Affairs"  for  "Administrator"  after 
"operated  by  the". 

1989— Subsec.  (b).  Pub.  L.  101-189,  §  1621(a)(2),  sub- 
stituted "Secretary  of  Veterans  Affairs"  for  "Adminis- 
trator of  Veterans'  Affairs". 

Subsec.  (c).  Pub.  L.  101-189,  §  729,  inserted  at  end  "If 
a  private  facility  or  health  care  provider  providing 
care  imder  this  subsection  is  a  health  care  provider 
under  the  Civilian  Health  and  Medical  Program  of  the 
Uniformed  Services,  the  Secretary  of  Defense,  after 
consultation  with  the  other  administering  Secretaries, 
may  by  regulation  require  the  private  facility  or 
health  care  provider  to  provide  such  care  in  accord- 
ance with  the  same  payment  rules  (subject  to  any 
modifications  considered  appropriate  by  the  Secre- 
tary) as  apply  imder  that  program." 

Registry  of  Members  of  Armed  Forces  Exposed  to 
PuMES  OF  Burning  Oil  in  Connection  With  Oper- 
ation Desert  Storm 

Pub.  L.  102-190,  div.  A,  title  VII.  §  734,  Dec.  5.  1991. 
105  Stat.  1411.  provided  that: 

"(a)  Establishment  of  Registry.— The  Secretary  of 
Defense  shall  establish  and  maintain  a  special  record 
relating  to  members  of  the  Armed  Forces  who,  as  de- 
termined by  the  Secretary,  were  exposed  to  the  fumes 
of  burning  oil  in  the  Operation  Desert  Storm  theater 
of  operations  during  the  Persian  Gulf  conflict.  The 
Secretary  shall  establish  the  Registry  with  the  advice 
of  an  independent  scientific  organization. 

"(b)  Contents  of  Registry.— The  Registry  shall  in- 
clude— 

"(Da  list  containing  the  name  of  each  member  re- 
ferred to  in  subsection  (a);  and 

"(2)  a  description  of  the  circimistances  of  each  ex- 
posure of  that  member  to  the  fumes  of  burning  oil 
as  described  in  subsection  (a),  including  the  length 
of  time  of  the  exposure. 

"(c)  Reporting  Requirement  Relating  to  Exposure 
Studies.— The  Secretary  shall  submit  to  Congress 
each  year,  at  or  about  the  time  that  the  President's 
budget  is  submitted  that  year  under  section  1105  of 
title  31,  United  States  Code,  a  report  regarding— 

"(1)  the  results  of  all  on-going  studies  on  the  mem- 
bers referred  to  in  subsection  (a)  to  determine  the 
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health  consequences  (including  any  short-  or  long- 
term  consequences)  of  the  exposure  of  such  mem- 
bers to  the  fumes  of  burning  oil;  and 

"(2)  the  need  for  additional  studies  relating  to  the 
exposure  of  such  members  to  such  f  imies. 
"(d)  Medical  Examination.— Upon  the  request  of 
any  member  listed  in  the  Registry,  the  Secretary  of 
the  military  department  concerned  shall,  if  medically 
appropriate,  furnish  a  pulmonary  function  examina- 
tion and  chest  x-ray  to  such  person. 

"(e)  Effective  Date.— The  Secretary  shall  establish 
the  Registry  not  later  than  180  days  after  the  date  of 
the  enactment  of  this  Act  [Dec.  5, 1991]. 
"(f)  Definitions.— For  piuposes  of  this  section: 

"(1)  The  term  'Operation  Desert  Storm*  has  the 
meaning  given  such  term  in  section  3(1)  of  the  Per- 
sian Gulf  Conflict  Supplemental  Authorization  and 
Personnel  Benefits  Act  of  1991  (Public  Law  102-25; 
105  Stat.  77;  10  U.S.C.  101  note). 

"(2)  The  term  'Persian  Gulf  conflict*  has  the 
meaning  given  such  term  in  section  3(3)  of  such 
Act.** 

Advisory  Committee  on  Mental  Health  Evaluation 
Protections 

Section  554  of  Pub.  L.  101-510  provided  that: 
"(a)  REQuiREiffENT.— Not  later  than  60  days  after  the 
date  of  the  enactment  of  this  Act  [Nov.  5,  1990],  the 
Secretary  of  Defense  shall  establish  an  advisory  com- 
mittee to  carry  out  the  functions  described  in  subsec- 
tion (d). 

"(b)  Membership.— The  advisory  committee  shall  in- 
clude not  fewer  than  12  members,  including  the  fol- 
lowing: 

"(1)  Three  board-certified  psychiatrists  who  are  of- 
ficers of  the  Armed  Forces,  one  of  whom  shall  be  an 
officer  in  the  Medical  Corps  of  the  Army,  one  of 
whom  shall  be  an  officer  in  the  Medical  Corps  of  the 
Navy,  and  one  of  whom  shall  be  an  officer  in  the  Air 
Force  designated  as  a  medical  officer. 

"(2)  One  board-certified  psychiatrist  who  is  a  civil- 
ian not  employed  by  the  Department  of  Defense, 
with  expertise  in  procedures  for  the  psychiatric  com- 
mitment of  civilian  adults. 

"(3)  Three  clinical  psychologists  who  are  officers 
of  the  Armed  Forces  and  who  have  been  awarded  a 
diploma  as  a  Diplomate  in  Psychology  by  the  Ameri- 
can Board  of  Professional  Psychology,  one  of  whom 
shall  be  an  officer  in  the  Medical  Service  Corps  of 
the  Army,  one  of  whom  shall  be  an  officer  in  the 
Medical  Service  Corps  of  the  Navy,  and  one  of  whom 
shall  be  an  officer  in  the  Air  Force  who  is  designated 
as  a  biomedical  sciences  officer. 

"(4)  One  clinical  psycholog^t  who  is  a  civilian  not 
employed  by  the  Department  of  Defense  and  who 
has  been  awarded  a  diploma  as  a  Diplomate  in  Psy- 
chology by  the  American  Board  of  Professional  Psy- 
chology. 

"(5)  Three  judge  advocates,  one  each  from  the 
Army,  the  Navy,  and  the  Air  Force,  with  expertise  in 
pretrial  restraint  and  other  procedures  associated 
with  the  mental  health  evaluation  of  individuals 
subject  to  the  Uniform  Code  of  Military  Justice  [10 
U.S.C.  801  et  seq.]. 

"(6)  An  attorney  who  is  a  civilian  not  employed  by 
the  Department  of  Defense,  with  expertise  in  legal 
procedures  associated  with  the  psychiatric  commit- 
ment of  civilian  adults. 

"(7)  Such  other  civilian  officials  (employed  by  the 
Department  of  Defense  or  otherwise  employed)  and 
members  of  the  Armed  Forces  as  the  Secretary  con- 
siders appropriate. 

"(c)  Chairman.— The  Secretary  of  Defense  shall  ap- 
point a  chairman  of  the  advisory  committee  from 
among  the  members  of  the  committee. 

"(d)  Functions.— (1)  The  advisory  committee  shall 
develop  and  recommend  to  the  Secretary  regulations 
on  procedural  protections  that  should  be  afforded  to 
any  member  of  the  Armed  Forces  who  is  referred  by  a 
commanding  officer  for  a  mental  health  evaluation  by 


a  mental  health  professional.  The  recommended  regu- 
lations shall  apply  uniformly  throughout  the  Depart- 
ment of  Defense  and  shall  include  appropriate  proce- 
dural protections  according  to  whether  the  evalua- 
tions are  to  be  carried  out  on  an  outpatient  or  inpa- 
tient basis  and  whether,  based  on  the  results  of  the 
evaluation,  the  member  is  to  be  involimtarily  hospital- 
ized in  a  mental  health  treatment  facility.  In  develop- 
ing the  regulations  with  respect  to  procedural  protec- 
tions for  evaluations  conducted  on  an  inpatient  basis, 
the  committee  shall  take  into  accoimt  any  guidelines 
regarding  psychiatric  hospitalization  of  adults  pre- 
pared by  professional  civilian  mental  health  organiza- 
tions. 

"(2)(A)  The  regulations  developed  under  paragraph 
(1)  shall  include  both  of  the  following: 

"(i)  A  prohibition  on  the  inappropriate  referral  for 
a  mental  health  evaluation  of  a  member  of  the 
Armed  Forces  as  a  reprisal  against  the  member  for 
making  or  preparing  to  make  a  communication  de- 
scribed in  subparagraph  (B). 

"(ii)  Procedural  protections  to  be  afforded  to  a 
member  who  is  referred  for  a  mental  health  evalua- 
tion following  a  communication  described  in  sub- 
paragraph (B).  Such  protections  shall  provide  the 
member  with  an  appropriate  opportunity  to  allow 
for  a  timely,  prompt  challenge  to  the  referral. 
"(B)  A  commimication  referred  to  in  subparagraph 
(A)  is  a  lawful  communication  by  a  member  of  the 
Armed    Forces    of    the    tjrpe    described    in    section 
1034(c)(2)  of  title  10,  United  States  Code,  except  that, 
for  purposes  of  this  section,  such  a  communication 
shall  include  a  communication  to  any  appropriate  au- 
thority in  the  chain  of  command  of  the  member  (as 
defined  by  the  Secretary  of  Defense  in  regulations 
under  subsection  (g)). 
"(e)  Definitions.— In  this  section: 

"(1)  The  term  'mental  health  evaluation*  means  a 
psychiatric  examination  or  evaluation,  a  psychologi- 
cal examination  or  evaluation,  an  examination  for 
psychiatric  or  psychological  fitness  for  duty,  or  any 
other  means  of  assessing  a  member*s  state  of  mental 
health. 

"(2)  The  term  'mental  health  professional*  means 
a  psychiatrist,  a  psychologist,  a  person  with  a  mas- 
ter's degree  in  social  work,  or  any  other  individual 
who  conducts  mental  health  evaluations  for  the  De- 
partment of  Defense. 

"(f)  Report.— (1)  Not  later  than  six  months  after  the 
date  of  the  enactment  of  this  Act  [Nov.  5,  1990],  the 
advisory  committee  shall  submit  to  the  Secretary  of 
Defense  a  report  containing  the  recommended  regula- 
tions and  such  other  information  as  the  committee 
considers  appropriate. 

"(2)  Not  later  than  30  days  after  receipt  of  the 
report  under  paragraph  (1),  the  Secretary  of  Defense 
shall  submit  to  the  Committees  on  Armed  Services  of 
the  Senate  and  House  of  Representatives  the  report  of 
the  advisory  committee,  along  with  such  additional 
comments  and  recommendations  by  the  Secretary  as 
the  Secretary  considers  appropriate. 

"(g)  Regulations.— Not  later  than  180  days  after  re- 
ceipt by  the  committees  described  in  subsection  (f)(2) 
of  the  report,  comments,  and  recommendations  de- 
scribed in  that  subsection,  the  Secretary  of  Defense 
shall  prescribe  regulations  based  on  such  report,  com- 
ments, and  recommendations.  The  regulations  shall 
provide  that  an  inappropriate  referral  for  a  mental 
health  evaluation  or  an  involuntary  hospitalization, 
when  undertaken  as  a  reprisal  for  a  communication 
described  in  subsection  (d)(2)(B),  may  be  the  basis  for 
a  proceeding  under  section  892  of  title  10.  United 
States  Code  (article  92  of  the  Uniform  Code  of  Mili- 
tary Justice). 

"(h)  Termination  of  Cobimittee.- The  advisory 
committee  shall  terminate  on  the  date  on  which  the 
Secretary  prescribes  regulations  under  subsection  (g).'* 
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Prohibition  on  Fee  for  Outpatient  Care  at 
Military  Medical  Treatment  Facilities 

Section  721  of  Pub.  L.  101-189  provided  that: 
"During  fiscal  years  1990  and  1991,  the  Secretary  of 
Defense  may  not  impose  a  charge  for  the  receipt  of 
outpatient  medical  or  dental  care  at  a  military  medical 
treatment  facility." 

Similar  provisions  were  contained  in  the  following 
prior  authorization  act: 

Pub.  L.  100-180.  div.  A,  title  VII.  §  722,  Dec.  4,  1987, 
101  Stat.  1116. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1072.  1075, 
1086,  1087,  1095,  1095a  of  this  title;  title  38  section 
8111. 

§  1074b.  Transitional  medical  and  dental  care:  mem- 
bers on  active  duty  in  support  of  contingency  op- 
erations 

(a)  Health  Care  Provided.— A  member  of  the 
armed  forces  described  in  subsection  (b),  and 
the  dependents  of  the  member,  shall  be  entitled 
to  receive  health  care  described  in  subsection 
(c)  upon  the  release  of  the  member  from  active 
duty  in  support  of  a  contingency  operation 
until  the  earlier  of — 

(1)  30  days  after  the  date  of  the  release  of 
the  member  from  active  duty;  or 

(2)  the  date  on  which  the  member  and  the 
dependents  of  the  member  are  covered  by  a 
health  plan  sponsored  by  an  employer. 

(b)  Eligible  Member  Described.—A  member 
of  the  armed  forces  referred  to  in  subsection  (a) 
is  a  member  who— 

(1)  is  a  member  of  a  reserve  component  and 
is  called  or  ordered  to  active  duty  in  support 
of  a  contingency  operation; 

(2)  is  involuntarily  retained  on  active  duty 
imder  section  673c  of  this  title  in  support  of  a 
contingency  operation;  or 

(3)  voluntarily  agrees  to  remain  on  active 
duty  for  a  period  of  less  than  one  year  in  sup- 
port of  a  contingency  operation. 

(c)  Health  Care  Described.— The  health  care 
referred  to  in  subsection  (a)  is— 

(1)  medical  and  dental  care  available  under 
section  1076  of  this  title  in  the  same  manner 
as  such  care  is  available  for  a  dependent  de- 
scribed in  subsection  (a)(2)  of  that  section; 
and 

(2)  health  benefits  contracted  for  under  the 
authority  of  section  1079(a)  of  this  title  and 
subject  to  the  same  rates  and  conditions  as 
apply  to  persons  covered  under  that  section. 

(Added    Pub.    L.    102-190,    div.    A,    title    VI, 
§  640(a)(2),  Dec.  5, 1991, 105  Stat.  1385.) 

Prior  Provisions 

A  prior  section  1074b  was  renumbered  section  1074c 
of  this  title. 

§  1074c.  Medical  care:  authority  to  provide  a  wig 

A  person  entitled  to  medical  care  under  this 
chapter  who  has  alopecia  resulting  from  the 
treatment  of  a  malignant  disease  may  be  fur- 
nished a  wig  if  the  person  has  not  previously 
been  furnished  one  at  the  expense  of  the 
United  States. 

(Added       Pub.       L.       98-525.       title       XIV. 
§  1401(e)(2)(A),   Oct.   19,    1984,   98  Stat.   2616, 


§  1074b;  renumbered  §  1074c,  Pub.  L.  102-190, 
div.  A,  title  VI,  §  640(a)(1),  Dec.  5,  1991,  105 
Stat.  1385.) 

Prior  Provisions 

Provisions  similar  to  those  comprising  this  section 
were  contained  in  the  following  prior  appropriation 
acts: 

Pub.  L.  98-473,  title  I,  §  101(h)  [title  VIII,  §  8033], 
Oct.  12,  1984,  98  Stat.  1904,  1929. 

Pub.  L.  98-212,  title  VII,  §  739,  Dec.  8,  1983,  97  Stat. 
1445. 

Pub.  L.  97-377,  title  I,  §  101(c)  [title  VII,  §  742],  Dec. 
21,  1982,  96  Stat.  1833,  1858. 

Pub.  L.  97-114,  title  VII,  §  743,  Dec.  29,  1981,  95  Stat. 
1586. 

Pub.  L.  96-527,  title  VII,  §  744,  Dec.  15,  1980,  94  Stat. 
3089. 

Amendments 

1991— Pub.  L.  102-190  renumbered  section  1074b  of 
this  title  as  this  section. 

Effective  Date 

Section  effective  Oct.  1,  1985,  see  section  1404  of 
Pub.  L.  98-525,  set  out  as  a  note  under  section  520b  of 
this  title. 

§  1076.  Medical  and  dental  care  for  dependents:  gen- 
eral rule 

LSee  main  edition  for  text  of  (a)  to  id)l 

(e)  ISee  main  edition  for  text  of  il)  and  (2)1 
(3)  Medical  and  dental  care  furnished  to  a  de- 
pendent of  a  member  of  the  uniformed  services 
in  facilities  of  the  uniformed  services  imder 
paragraph  (1)  or  (2)— 

ISee  main  edition  for  text  ofiA)  and  (B)] 

(C)  shall  terminate  one  year  after  the  date 
on  which  the  member  is  discharged  or  dis- 
missed from  a  uniformed  service  as  described 
in  paragraph  (1)(A). 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VI, 
§  653(a)(4),  title  VII,  §731(0(1),  Nov.  29,  1989, 
103  Stat.  1462,  1482.) 

Amendments 

1989— Subsec.  (e)(3)(C).  Pub.  L.  101-189.  §  653(a)(4), 
substituted  "one  year"  for  "1  year". 

Subsec.  (f).  Pub.  L.  101-189,  §731(0(1),  struck  out 
subsec.  (f )  which  read  as  follows: 

"(1)  A  person  described  in  paragraph  (2)  shall  be 
considered  a  dependent  for  piuposes  of  this  section  for 
a  period  of  one  year  after  the  date  of  the  person's 
final  decree  of  divorce,  dissolution,  or  annulment.  In 
addition,  if  such  a  person  purchases  a  conversion 
health  policy  within  the  one-year  period  referred  to  in 
the  preceding  sentence,  such  person  shaU  be  entitled, 
upon  request,  to  medical  and  dental  care  prescribed  by 
section  1077  of  this  title  for  a  period  of  one  year  after 
the  purchase  of  the  policy  for  any  condition  of  the 
person  that  existed  on  the  date  on  which  coverage 
imder  the  policy  begins  and  for  which  care  is  not  pro- 
vided under  that  poUcy. 

"(2)  A  person  referred  to  in  paragraph  (1)  is  a  person 
who  would  qualify  as  a  dependent  imder  section 
1072(2)(G)  but  for  the  fact  that  the  person's  final 
decree  of  divorce,  dissolution,  or  annulment  is  dated 
on  or  after  April  1, 1985. 

"(3)  In  this  subsection,  the  term  'conversion  health 
policy'  means  a  health  insurance  plan  with  a  private 
insurer,  developed  through  negotiations  between  the 
Secretary  of  Defense  and  a  private  insurer,  that  is 
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available  for  purchase  by  or  for  the  use  of  persons  de- 
scribed in  paragraph  (2)." 

Effective  Date  of  1989  AnfENDMENT 

Amendment  by  section  731(c)(1)  of  Pub.  L.  101-189 
applicable  to  a  person  referred  to  in  10  U.S.C. 
1072(2)(H)  whose  decree  of  divorce,  dissolution,  or  an- 
nulment becomes  final  on  or  after  Nov.  29,  1989,  and 
to  a  person  so  referred  to  whose  decree  became  final 
diu-ing  the  period  from  Sept.  29,  1988  to  Nov.  28,  1989, 
as  if  the  amendment  had  become  effective  on  Sept.  29, 
1988,  see  section  731(d)  of  Pub.  L.  101-189,  set  out  as  a 
note  under  section  1072  of  this  title. 

Transitional  Health  Care  for  Mebcbers,  or  De- 
pendents OF  Mebibers,  Upon  Release  of  Member 
From  Active  Duty  in  Connection  With  Oper- 
ation Desert  Storm 

Pub.  L.  102-25,  title  III,  §  313,  Apr.  6,  1991,  105  Stat. 
85,  provided  that: 

"(a)  Health  Care  Provided.— A  member  of  the 
Armed  Forces  described  in  subsection  (b),  and  the  de- 
pendents of  the  member,  shall  be  entitled  to  receive 
health  care  described  in  subsection  (c)  upon  the  re- 
lease  of  the  member  from  active  duty  in  connection 
with  Operation  Desert  Storm  until  the  earlier  of — 
"(1)  30  days  after  the  date  of  the  release  of  the 
member  from  active  duty;  or 

"(2)  the  date  on  which  the  member  and  the  de- 
pendents of  the  member  are  covered  by  a  health 
plan  sponsored  by  an  employer. 
"(b)  Eligible  Member  Described.— A  member  of  the 
Armed   Forces   referred   to   in  subsection   (a)   is   a 
member  who— 

"(1)  is  a  member  of  a  reserve  component  of  the 
Armed  Forces  and  is  called  or  ordered  to  active  duty 
under  chapter  39  of  title  10,  United  States  Code,  in 
connection  with  Operation  Desert  Storm; 

"(2)  is  involuntarily  retained  on  active  duty  imder 
section  673c  of  title  10,  United  States  Code,  in  con- 
nection with  Operation  Desert  Storm;  or 

"(3)  voluntarily  agrees  to  remain  on  active  duty  for 
a  period  of  less  than  one  year  in  connection  with  Op- 
eration Desert  Storm. 

"(c)  Health  Care  Described.— The  health  care  re- 
ferred to  in  subsection  (a)  is— 

"(1)  medical  and  dental  care  under  section  1076  of 
title  10,  United  States  Code,  in  the  same  manner  as  a 
dependent  described  in  subsection  (a)(2)  of  that  sec- 
tion; and 

"(2)  health  benefits  contracted  imder  the  author- 
ity of  section  1079(a)  of  that  title  and  subject  to  the 
same  rates  and  conditions  as  apply  to  persons  cov- 
ered under  that  section. 

"(d)  Dependent  Defined.— For  purposes  of  this  sec- 
tion, the  term  'dependent*  has  the  meaning  given  that 
term  in  section  1072(2)  of  title  10,  United  States 
Code." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1074b,  1077, 
1078,  1079,  1080,  1086,  1086a,  1087,  1095a,  1145  of  this 
title. 

§  1076a.  Dependents'  dental  program 

(a)  Authority  to  Establish  Plans.— (1)  The 
Secretary  of  Defense  may  establish  basic  and 
supplemental  dental  benefits  plans  for  spouses 
and  children  (as  described  in  section  1072(2)(D) 
of  this  title)  of  members  of  the  uniformed  serv- 
ices who  are  on  active  duty  for  a  period  of  more 
than  30  days.  Any  plan  under  this  section  shall 
provide  for  voluntary  enrollment  of  partici- 
pants and  shall  include  provisions  for  premimn- 
sharing  between  the  Department  of  Defense 
and  members  enrolling  in  the  program.  A 
member  may  not   enroll   in   a   supplemental 


dental  benefits  plan  unless  the  member  is  also  a 
member  of  a  basic  dental  benefits  plan. 

ISee  main  edition  for  text  of  (2)1 

(b)  Premiums.— (1)  Members  enrolling  in  a 
dental  benefits  plan  established  imder  subsec- 
tion (a)  shall  be  required  to  pay  a  share  of  the 
member's  premium. 

(2)  A  member  enrolled  in  a  basic  dental  bene- 
fits plan  shall  pay  a  premium  of  not  more  than 
$10  per  month  for  the  member  and  the  family 
of  the  member. 

(3)  A  member  enrolled  in  a  supplemental 
dental  benefits  plan  shall  pay  a  supplemental 
monthly  premium  of  not  more  than  $15  for  the 
member  and  the  family  of  the  member.  The 
supplemental  monthly  premium  shall  be  in  ad- 
dition to  the  premium  payable  under  para- 
graph (2)  for  the  member's  basic  dental  bene- 
fits plan. 

(c)  Deduction  of  Premium  from  Basic  Pay.— 
A  member's  share  of  the  premium  for  a  plan  es- 
tablished under  subsection  (a)  shall  be  paid  by 
deductions  from  the  basic  pay  of  the  member. 

(d)  Benefits  Available  Under  Plans.— (1)  A 
basic  dental  benefits  plan  established  under 
subsection  (a)  may  provide  only  the  following 
benefits: 

(A)  Diagnostic,  oral  examination,  and  pre- 
ventative services  and  palliative  emergency 
care. 

(B)  Basic  restorative  services  of  amalgam 
and  composite  restorations  and  stainless  steel 
crowns  for  primary  teeth,  and  dental  appli- 
ance repairs. 

(2)  In  addition  to  the  benefits  available  imder 
a  basic  dental  benefits  plan,  a  supplemental 
dental  benefits  plan  established  under  subsec- 
tion (a)  may  provide  such  dental  care  benefits 
as  the  Secretary  of  Defense,  after  consultation 
with  the  other  administering  Secretaries,  con- 
siders to  be  appropriate. 

(e)  Copayments.— (1)  A  member  whose  spouse 
or  child  receives  care  under  a  basic  dental  bene- 
fits plan  shall— 

(A)  pay  no  charge  for  care  described  in  sub- 
section (d)(1)(A);  and 

(B)  pay  20  percent  of  the  charges  for  care 
described  in  subsection  (d)(1)(B). 

(2)  A  supplemental  dental  benefits  plan  may 
require  a  member  enrolled  in  that  plan  to  pay 
not  more  than  50  percent  of  the  charges  for  or- 
thodontic services,  crowns,  gold  fillings,  bridges, 
or  complete  or  partial  dentures  that  are  re- 
ceived by  the  spouse  or  a  child  of  the  member, 
are  covered  by  that  plan,  and  are  not  covered 
by  the  member's  basic  dental  benefits  plan. 

(f )  Transfer  of  Meboers.— If  a  member  who 
is  enrolled  in  a  plan  established  under  this  sec- 
tion is  transferred  to  a  duty  station  where 
dental  care  is  provided  to  the  member's  spouse 
or  children  under  a  program  other  than  a  plan 
established  under  this  section,  the  member  may 
discontinue  participation  under  the  plan  estab- 
lished under  this  section.  If  the  member  is  later 
transferred  to  a  station  where  dental  care  is  not 
provided  to  such  member's  spouse  or  children 
except  under  a  plan  established  under  this  sec- 
tion, the  member  may  re-enroll  in  such  a  plan. 
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(g)  Authority  Subject  to  Appropriations.— 
The  authority  of  the  Secretary  of  Defense  to 
enter  into  a  contract  under  this  section  for  any 
fiscal  year  is  subject  to  the  availability  of  ap- 
propriations for  that  purpose. 

(h)  Limitations  on  Expenditures.— The  Sec- 
retary of  Defense  may  not  spend  more  than 
$105,000,000  (in  fiscal  year  1986  dollars)  for  a 
plan  under  this  section  during  any  fiscal  year. 

(As  amended  Pub.  L.  102-190,  div.  A,  title  VII, 
§  701,  Dec.  5,  1991. 105  Stat.  1399.) 

AMENDBiENTS 

1991— Subsec.  (a).  Pub.  L.  102-190.  §  701(e)(1),  insert- 
ed heading. 

Subsec.  (a)(1).  Pub.  L.  102-190.  §  701(a).  substituted 
"basic  and  supplemental  dental  benefits  plans"  for 
"dental  benefit  plans''  in  first  sentence  and  inserted  at 
end  "A  member  may  not  enroll  in  a  supplemental 
dental  benefits  plan  unless  the  member  is  also  a 
member  of  a  basic  dental  benefits  plan." 

Subsec.  (b).  Pub.  L.  102-190.  §701(0(1).  inserted 
heading. 

Subsec.  (b)(1).  Pub.  L.  102-190.  §  701(c)(2).  substitut- 
ed "benefits"  for  "benefit". 

Subsec.  (b)(2).  Pub.  L.  102-190.  §  701(c)(3).  substitut- 
ed "a  basic  dental  benefits  plan"  for  "a  plan  under  this 
sectiion' ' 

Subsec.  (b)(3).  Pub.  L.  102-190.  §701(0(4).  added 
par.  (3). 

Subsec.  (c).  Pub.  L.  102-190,  §  701(e)(2).  inserted 
heading. 

Subsec.    (d).    Pub.    L.    102-190,    §  701(b),    amended 

subsec.  (d)  generally.  Prior  to  amendment,  subsec.  (d) 

read  as  follows:  "The  dental  benefits  provided  under 

such  a  plan  may  not  include  a  benefit  other  than— 

"(1)  diagnostic,  oral  examination,  and  preventive 

services  and  palliative  emergency  care;  and 

"(2)  basic  restorative  services  of  amalgam  and  com- 
posite restorations  and  stainless  steel  crowns  for  pri- 
mary teeth,  and  dental  appliance  repairs." 
Subsec.    (e).    Pub.    L.    102-190.    §  701(d).    amended 
subsec.  (e)  generally.  Prior  to  amendment,  subsec.  (e) 
read  as  follows:  "Any  such  plan  shall  provide  that  a 
member  whose  spouse  or  child  receives  care  under  a 
plan  established  under  this  section— 

"(1)  may  not  be  required  to  pay  for  any  charge  for 
care  described  in  subsection  (d)(1);  and 

"(2)  shaU  be  required  to  pay  20  percent  of  the 
charges  for  care  described  in  subsection  (d)(2)." 
Subsecs.  (f)  to  (h).  Pub.  L.  102-190.  §  701(e)(3)-(5). 
inserted  headings. 

§  1077.  Medical  care  for  dependents:  authorized  care 
in  facilities  of  uniformed  services 

(a)  Only  the  following  types  of  health  care 
may  be  provided  under  section  1076  of  this 
title: 

iSee  main  edition  for  text  ofiDto  (7)1 

(8)  Maternity  and  infant  care,  including 
well-baby  care  that  includes  one  screening  of 
an  infant  for  the  level  of  lead  in  the  blood  of 
the  infant. 

ISee  main  edition  for  text  of  (9)  to  il2);  (6)  and 
(c)] 

(d)(1)  Notwithstanding  subsection  (b)(1),  hos- 
pice care  may  be  provided  under  section  1076  of 
this  title  in  facilities  of  the  uniformed  services 
to  a  terminally  ill  patient  who  chooses  (pursu- 
ant to  regulations  prescribed  by  the  Secretary 
of  Defense  in  consultation  with  the  other  ad- 
ministering Secretaries)  to  receive  hospice  care 


rather  than  continuing  hospitalization  or  other 
health  care  services  for  treatment  of  the  pa- 
tient's terminal  illness. 

(2)  In  this  section,  the  term  "hospice  care" 
means  the  items  and  services  described  in  sec- 
tion 1861(dd)  of  the  Social  Security  Act  (42 
U.S.C.  1395x(dd)). 

(As  amended  Pub.  L.  102-190,  div.  A,  title  VII, 
§§  702(a),  703,  Dec.  5,  1991,  105  Stat.  1400, 
1401.) 

AMENDBiENTS 

1991— Subsec.  (a)(8).  Pub.  L.  102-190.  §  703.  inserted 
before  period  at  end  ".  including  well-baby  care  that 
includes  one  screening  of  an  infant  for  the  level  of 
lead  in  the  blood  of  the  infant". 

Subsec.  (d).  Pub.  L.  102-190.  §  702(a).  added  subsec. 
(d). 

§1079.  Contracts  for  medical  care  for  spouses  and 
children:  plans 

(a)  To  assure  that  medical  care  is  available 
for  spouses  and  children  of  members  of  the  imi- 
formed  services  who  are  on  active  duty  for  a 
period  of  more  than  30  days,  the  Secretary  of 
Defense,  after  consulting  with  the  other  admin- 
istering Secretaries,  shall  contract,  under  the 
authority  of  this  section,  for  medical  care  for 
those  persons  under  such  insurance,  medical 
service,  or  health  plans  as  he  considers  appro- 
priate. The  types  of  health  care  authorized 
under  this  section  shall  be  the  same  as  those 
provided  under  section  1076  of  this  title,  except 
that— 

ISee  main  edition  for  text  ofU)l 

(2)  routine  physical  examinations  and  im- 
munizations of  dependents  over  two  years  of 
age  may  only  be  provided  when  required  in 
the  case  of  dependents  who  are  traveling  out- 
side the  United  States  as  a  result  of  a  mem- 
ber's duty  assignment  and  such  travel  is  being 
performed  under  orders  issued  by  a  uni- 
formed service,  except  that  pap  smears  and 
mammograms  may  be  provided  on  a  diagnos- 
tic or  preventive  basis; 

ISee  main  edition  for  text  of  (3)  to  (5)3 

(6)  inpatient  mental  health  services  may 
not  (except  as  provided  in  subsection  (i))  be 
provided  to  a  patient  in  excess  of — 

(A)  30  days  in  any  year,  in  the  case  of  a 
patient  19  years  of  age  or  older; 

(B)  45  days  in  any  year,  in  the  case  of  a 
patient  under  19  years  of  age;  or 

(C)  150  days  in  any  year,  in  the  case  of  in- 
patient mental  health  services  provided  as 
residential  treatment  care; 

(7)  services  in  connection  with  nonemer- 
gency inpatient  hospital  care  may  not  be  pro- 
vided if  such  services  are  available  at  a  facili- 
ty of  the  uniformed  services  located  within  a 
40-mile  radius  of  the  residence  of  the  patient, 
except  that— 

(A)  those  services  may  be  provided  in  any 
case  in  which  another  insurance  plan  or 
program  provides  primary  coverage  for 
those  services;  and 
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(B)  the  Secretary  of  Defense  may  waive 
the  40-mile  radius  restriction  with  regard  to 
the  provision  of  a  particular  service  before 
October  1, 1993,  if  the  Secretary  determines 
that  the  use  of  a  different  geographical 
area  restriction  will  result  in  a  more  cost-ef- 
fective provision  of  the  service; 

(8)  services  of  pastoral  counselors,  family 
and  child  counselors,  or  marital  counselors 
(other  than  certified  marriage  and  family 
therapists)  may  not  be  provided  imless  the 
patient  has  been  referred  to  the  counselor  by 
a  medical  doctor  for  treatment  of  a  specific 
problem  with  the  results  of  that  treatment  to 
be  communicated  back  to  the  medical  doctor 
who  made  the  referral  and  services  of  certi- 
fied marriage  and  family  therapists  may  be 
provided  consistent  with  such  rules  as  may  be 
prescribed  by  the  Secretary  of  Defense,  in- 
cluding credentialing  criteria  and  a  require- 
ment that  the  therapists  accept  payment 
under  this  section  as  full  payment  for  all 
services  provided; 

iSee  main  edition  for  text  of  (9)  to  (12)1 

(13)  any  service  or  supply  which  is  not 
medically  or  psychologically  necessary  to  pre- 
vent, diagnose,  or  treat  a  mental  or  physical 
illness,  injury,  or  bodily  malfunction  as  as- 
sessed or  diagnosed  by  a  physician,  dentist, 
clinical  psychologist,  certified  marriage  and 
family  therapist,  optometrist,  podiatrist,  cer- 
tified nurse-midwife,  certified  nurse  practi- 
tioner, or  certified  clinical  social  worker,  as 
appropriate,  may  not  be  provided,  except  as 
authorized  in  paragraph  (4); 

(14)  the  prohibition  contained  in  section 
1077(b)(3)  of  this  title  shaU  not  apply  in  the 
case  of  a  member  or  former  member  of  the 
uniformed  services; 

(15)  electronic  cardio-respiratory  home 
monitoring  equipment  (apnea  monitors)  for 
home  use  may  be  provided  if  a  physician  pre- 
scribes and  supervises  the  use  of  the  monitor 
for  an  infant—- 

ISee  main  edition  for  text  of  (A)  to  (D)] 

in  which  case  the  coverage  may  include  the 
cost  of  the  equipment,  hard  copy  analysis  of 
physiological  alarms,  professional  visits,  diag- 
nostic testing,  family  training  on  how  to  re- 
spond to  apparent  life  threatening  events, 
and  assistance  necessary  for  proper  use  of  the 
equipment;  and 

(16)  hospice  care  may  be  provided  only  in 
the  manner  and  under  the  conditions  provid- 
ed in  section  1861(dd)  of  the  Social  Security 
Act  (42  U.S.C.  1395x(dd)). 

(b)  Plans  covered  by  subsection  (a)  shall  in- 
clude provisions  for  pasnnent  by  the  patient  of 
the  following  amounts: 

iSee  main  edition  for  text  of  (1)1 

(2)  Except  as  provided  in  clause  (3),  the 
first  $150  each  fiscal  year  of  the  charges  for 
all  types  of  care  authorized  by  subsection  (a) 
and  received  while  in  an  outpatient  status 
and  20  percent  of  all  subsequent  charges  for 
such  care  during  a  fiscal  year.  Notwithstand- 


ing the  preceding  sentence,  in  the  case  of  a 
dependent  of  an  enlisted  member  in  a  pay 
grade  below  E-5,  the  initial  deductible  each 
fiscal  year  under  this  paragraph  shall  be  lim- 
ited to  $50. 

(3)  A  family  group  of  two  or  more  persons 
covered  by  this  section  shall  not  be  required 
to  pay  collectively  more  than  the  first  $300 
(or  in  the  case  of  the  family  group  of  an  en- 
listed member  in  a  pay  grade  below  E-5,  the 
first  $100)  each  fiscal  year  of  the  charges  for 
all  types  of  care  authorized  by  subsection  (a) 
and  received  while  in  an  outpatient  status 
and  20  percent  of  the  additional  charges  for 
such  care  during  a  fiscal  year. 

ISee  main  edition  for  text  of  (4)  and  (5);  (c)  to 
(g)l 

(h)(1)  Payment  for  a  charge  for  services  by  an 
individual  health-care  professional  (or  other 
noninstitutional  health-care  provider)  for 
which  a  claim  is  submitted  under  a  plan  con- 
tracted for  under  subsection  (a)  may  be  denied 
only  to  the  extent  that  the  charge  exceeds  the 
amount  equivalent  to  the  80th  percentile  of 
billed  charges  made  for  similar  services  in  the 
same  locality  during  the  base  period. 

(2)  For  the  purposes  of  paragraph  (1),  the 
80th  percentile  of  charges  shall  be  determined 
by  the  Secretary  of  Defense,  in  consultation 
with  the  other  administering  Secretaries,  and 
the  base  period  shall  be  a  period  of  twelve  cal- 
endar months.  The  Secretary  of  Defense  shall 
adjust  the  base  period  as  frequently  as  he  con- 
siders appropriate. 

(i)(l)  The  limitation  in  subsection  (a)(6)  does 
not  apply  in  the  case  of  inpatient  mental 
health  services— 

(A)  provided  imder  the  program  for  the 
handicapped  imder  subsection  (d); 

(B)  provided  as  partial  hospital  care;  or 

(C)  provided  pursuant  to  a  waiver  author- 
ized by  the  Secretary  of  Defense  because  of 
medical  or  psychological  circumstances  of  the 
patient  that  are  confirmed  by  a  health  pro- 
fessional who  is  not  a  Federal  employee  after 
a  review,  pursuant  to  rules  prescribed  by  the 
Secretary,  which  takes  into  account  the  ap- 
propriate level  of  care  for  the  patient,  the  in- 
tensity of  services  required  by  the  patient, 
and  the  availability  of  that  care. 

(2)  Notwithstanding  subsection  (b)  or  section 
1086(b)  of  this  title,  the  Secretary  of  Defense 
(after  consulting  with  the  other  administering 
Secretaries)  may  prescribe  separate  payment 
requirements  (including  deductibles,  copay- 
ments,  and  catastrophic  limits)  for  the  provi- 
sion of  mental  health  services  to  persons  cov- 
ered by  this  section  or  section  1086  of  this  title. 
The  pajnnent  requirements  may  vary  for  differ- 
ent categories  of  covered  beneficiaries,  by  type 
of  mental  health  service  provided,  and  based  on 
the  location  of  the  covered  beneficiaries. 

(3)  Except  in  the  case  of  an  emergency,  the 
Secretary  of  Defense  shall  require  preadmission 
authorization  before  inpatient  mental  health 
services  may  be  provided  to  persons  covered  by 
this  section  or  section  1086  of  this  title.  In  the 
case  of  the  provision  of  emergency  inpatient 
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mental  health  services,  approval  for  the  con- 
tinuation of  such  services  shall  be  required 
within  72  hours  after  admission. 

(j)(l)  A  benefit  may  not  be  paid  under  a  plan 
covered  by  this  section  in  the  case  of  a  person 
enrolled  in,  or  covered  by,  any  other  insurance, 
medical  service,  or  health  plan  to  the  extent 
that  the  benefit  is  also  a  benefit  imder  the 
other  plan,  except  in  the  case  of  a  plan  admin- 
istered under  title  XIX  of  the  Social  Security 
Act  (42  U.S.C.  1396  et  seq.). 
(2)  ISee  main  edition  for  text  ofiA)l 
(B)  In  subparagraph  (A),  the  term  "provider 
of  services"  means  a  hospital,  skilled  nursing  fa- 
cility, comprehensive  outpatient  rehabilitation 
facility,  home  health  agency,  hospice  program 
(as  defined  in  section  1861(dd)(2)  of  the  Social 
Security  Act  (42  U.S.C.  1395x(dd)(2)),»  or  other 
institutional  facility  providing  services  for 
which  payment  may  be  made  under  a  plan  cov- 
ered by  this  section. 

CiSee  main  edition  for  text  ofik)  to  (m)3 

(n)  The  Secretary  of  Defense  may  enter  into 
contracts  (or  amend  existing  contracts)  with 
fiscal  intermediaries  under  which  the  interme- 
diaries agree  to  organize  and  operate,  directly 
or  through  subcontractors,  managed  health 
care  networks  for  the  provision  of  health  care 
under  this  chapter.  The  managed  health  care 
networks  shall  include  cost  containment  meth- 
ods, such  as  utilization  review  and  contracting 
for  care  on  a  discounted  basis. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VII, 
§  730(a),  Nov.  29,  1989,  103  Stat.  1481;  Pub.  L. 
101-510,  div.  A,  title  VII,  §§  701(a),  702(a), 
703(a),  (b),  712(a),  title  XIV,  §  1484(g)(1),  Nov. 
5,  1990,  104  Stat.  1580,  1581,  1583,  1717;  Pub.  L. 
102-25,  title  III,  §  316(b),  Apr.  6,  1991,  105  Stat. 
87;  Pub.  L.  102-190,  div.  A,  title  VII,  §§  702(b), 
711.  712(a),  713,  Dec.  5,  1991,  105  Stat.  1400, 
1402,  1403.) 

Amendbients 

1991— Subsec.  (a)(6).  Pub.  L.  102-25,  §  316(b),  revived 
par.  (6)  as  in  effect  on  Feb.  14,  1991,  thus  negating 
amendment  to  par.  (6)  by  Pub.  L.  101-510,  §  703(a), 
from  its  original  effective  date  (Feb.  15,  1991)  to  the 
effective  date  as  amended  (Oct.  1,  1991).  See  1990 
Amendment  note  and  Effective  Date  of  1990  Amend- 
ment note  below. 

Subsec.  (a)(7).  Pub.  L.  102-190,  §711,  substituted 
"except  that—"  and  subpars.  (A)  and  (B),  for  "except 
that  such  services  may  be  provided  in  any  case  in 
which  another  insurance  plan  or  program  provides  pri- 
mary coverage  for  the  services;". 

Subsec.  (a)(13).  Pub.  L.  102-190,  §  702(b)(1)(A),  sub- 
stituted "paragraph  (4)"  for  "clause  (4)". 

Subsec.  (a)(16).  Pub.  L.  102-190,  §  702(b)(l)(B)-(D), 
added  par.  (16). 

Subsec.  (i).  Pub.  L.  102-25,  §  316(b),  revived  subsec. 
(1)  as  in  effect  on  Feb.  14,  1991,  thus  negating  amend- 
ment to  subsec.  (i)  by  Pub.  L.  101-510,  §  703(b),  from 
its  original  effective  date  (Feb.  15,  1991)  to  the  effec- 
tive date  as  amended  (Oct.  1,  1991).  See  1990  Amend- 
ment note  and  Effective  Date  of  1990  Amendment 
note  below. 

Subsec.  (j)(l).  Pub.  L.  102-190,  §713,  inserted  ",  or 
covered  by,"  after  "person  enroUed  in". 


*  So  in  original.  A  closing  parenthesis  probably  should  pre- 
cede the  comma. 


Subsec.  (j)(2)(B).  Pub.  L.  102-190.  §  702(b)(2),  insert- 
ed "hospice  program  (as  defined  in  section  1861(dd)(2) 
of  the  Social  Security  Act  (42  U.S.C.  1395x(dd)(2)),". 

Subsec.  (n).  Pub.  L.  102-190.  §  712(a),  added  subsec. 
(n). 

1990— Subsec.  (a)(2).  Pub.  L.  101-510,  §  701(a),  insert- 
ed before  the  semicolon  ",  except  that  pap  smears  and 
mammograms  may  be  provided  on  a  diagnostic  or  pre- 
ventive basis". 

Subsec.  (a)(6).  Pub.  L.  101-510,  §  703(a),  substituted 
"in  excess  of—"  for  "in  excess  of  60  days  in  any  year;" 
and  added  subpars.  (A)  to  (C). 

Subsec.  (a)(8).  Pub.  L.  101-510,  §  702(a)(1),  inserted 
"(other  than  certified  marriage  and  family  thera- 
pists)" after  "marital  counselors"  and  inserted  before 
semicolon  "and  services  of  certified  marriage  and 
family  therapists  may  be  provided  consistent  with 
such  rules  as  may  be  prescribed  by  the  Secretary  of 
Defense,  including  credentialing  criteria  and  a  require- 
ment that  the  therapists  accept  pasnnent  under  this 
section  as  full  payment  for  all  services  provided". 

Subsec.  (a)(13).  Pub.  L.  101-510,  §  702(a)(2),  inserted 
"certified  marriage  and  family  therapist,"  after  "psy- 
chologist,". 

Subsec.  (b)(2).  Pub.  L.  101-510.  §  712(a)(1),  substitut- 
ed "$150"  for  "$50"  and  inserted  at  end  "Notwith- 
standing the  preceding  sentence,  in  the  case  of  a  de- 
pendent of  an  enlisted  member  in  a  pay  grade  below 
E-5,  the  initial  deductible  each  fiscal  year  imder  this 
paragraph  shall  be  limited  to  $50." 

Subsec.  (b)(3).  Pub.  L.  101-510,  §  712(a)(2),  substitut- 
ed "$300  (or  in  the  case  of  the  family  group  of  an  en- 
listed member  in  a  pay  grade  below  E-5.  the  first 
$100)"  for  "$100". 

Subsec.  (i).  Pub.  L.  101-510.  §  703(b),  amended 
subsec.  (1)  generaUy.  Prior  to  amendment,  subsec.  (i) 
read  as  follows:  "The  limitation  in  subsection  (a)(6) 
does  not  apply  in  the  case  of  inpatient  mental  health 
services— 

"(1)  provided  under  the  program  for  the  handi- 
capped imder  subsection  (d); 
"(2)  provided  as  residential  treatment  care; 
"(3)  provided  as  partial  hospital  care;  or 
"(4)  provided  pursuant  to  a  waiver  authorized  by 
the  Secretary  of  Defense  because  of  extraordinary 
medical  or  psychological  circimistances  that  are  con- 
firmed by  review  by  a  non-Federal  health  profes- 
sional pursuant  to  regulations  prescribed  by  the  Sec- 
retary of  Defense." 

Subsec.  (j)(2)(B).  Pub.  L.  101-510.  §  1484(g)(1),  in- 
serted "the  term"  after  "In  subparagraph  (A),". 

1989— Subsec.  (h)(1),  (2).  Pub.  L.  101-189  substituted 
"80th  percentile"  for  "90th  percentile". 

Effective  Date  of  1991  Amendment 

Section  316(b)  of  Pub.  L.  102-25  provided  that  the 
amendment  made  by  that  section  is  effective  Feb.  15, 
1991. 

Effective  Date  of  1990  Amendment 

Section  701(b)  of  Pub.  L.  101-510  provided  that: 
"The  amendment  made  by  subsection  (a)  [amending 
this  section]  shall  apply  to  the  provision  of  pap  smears 
and  mammograms  under  section  1079  or  1086  of  title 
10,  United  States  Code,  on  or  after  the  date  of  the  en- 
actment of  this  Act  [Nov.  5, 1990]." 

Section  702(b)  of  Pub.  L.  101-510  provided  that: 
"The  amendments  made  by  subsection  (a)  [amending 
this  section]  shall  apply  with  respect  to  the  services  of 
certified  marriage  and  family  therapists  provided 
under  section  1079  or  1086  of  title  10.  United  States 
Code,  on  or  after  the  date  of  the  enactment  of  this  Act 
[Nov.  5. 19901." 

Section  703(d)  of  Pub.  L.  101-510.  as  amended  by 
Pub.  L.  102-25.  title  III.  §  316(a)(1).  Apr.  6.  1991.  105 
Stat.  87.  provided  that:  "This  section  and  the  amend- 
ments made  by  this  section  [amending  this  section] 
shall  take  effect  on  October  1.  1991.  and  shall  apply 
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with  respect  to  mental  health  services  provided  under 
section  1079  or  1086  of  title  10,  United  States  Code,  on 
or  after  that  date/' 

Section  712(c)  of  Pub.  L.  101-510  provided  that: 
"The  amendments  made  by  this  section  [amending 
this  section  and  section  1086  of  this  title]  shall  apply 
with  respect  to  health  care  provided  imder  sections 
1079  and  1086  of  title  10,  United  States  Code,  on  or 
after  April  1, 1991." 

Effective  Date  of  1989  AMENDiaarT 

Section  730(b)  of  Pub.  L.  101-189  provided  that: 
"The  amendment  made  by  subsection  (a)  [amending 
this  section]  shall  apply  to  services  provided  on  or 
after  October  1, 1989." 

Tebcporary  CHAMPUS  Provisions  for  Dependents 
OF  Operation  Desert  Shield/Desert  Storm 
Active  Duty  Personnel 

Pub.  L.  102-172,  title  VIII,  §  8085,  Nov.  26.  1991,  105 
Stat.  1192,  provided  that:  "Any  CHAMPUS  (CivUian 
Health  and  Medical  Program  of  the  Uniformed  Serv- 
ices) health  care  provider  may  voluntarily  waive  the 
patient  copasnment  for  medical  services  provided  from 
August  2,  1990,  until  the  termination  of  Operation 
Desert  Shield/Desert  Storm  for  dependents  of  active 
duty  personnel:  Provided,  That  the  Government's 
share  of  medical  services  is  not  increased  during  the 
specified  time  period." 

Similar  provisions  were  contained  in  Pub.  L.  102-28, 
§  105,  Apr.  10, 1991, 105  Stat.  165. 

Section  312  of  Pub.  L.  102-25  provided  that: 

"(a)  Delay  in  the  Increase  of  Annual  Deductibles 
UNDER  CHAMPUS.— The  annual  deductibles  specified 
in  subsection  (b)  of  section  1079  of  title  10,  United 
States  Code  (as  in  effect  on  November  4,  1990),  shall 
apply  until  October  1,  1991,  in  the  case  of  health  care 
provided  under  that  section  to  the  dependents  of  a 
member  of  the  uniformed  services  who  serves  or 
served  on  active  duty  in  the  Persian  Gulf  theater  of 
operations  in  connection  with  Operation  Desert 
Storm. 

"(b)  Waiver  of  Copayicent  Requirements.— (1)  Any 
civilian  health  care  provider  furnishing  health  care 
pursuant  to  a  plan  contracted  for  under  the  authority 
of  section  1079  or  1086  of  title  10,  United  States  Code, 
may  waive,  in  whole  or  in  part,  any  requirement  for 
payment  under  subsection  (b)  of  that  section  by  a  pa- 
tient described  in  paragraph  (2)  for  health  care  fur- 
nished the  patient  by  such  health  care  provider  during 
the  Persian  Gulf  conflict. 

"(2)  A  patient  referred  to  in  paragraph  (1)  is  a  de- 
pendent of  a  member  of  the  uniformed  services  who 
serves  on  active  duty  in  the  Persian  Gulf  theater  of 
operations  in  connection  with  Operation  Desert 
Storm. 

"(3)  If  a  health  care  provider  waives  a  payment  for 
health  care  under  paragraph  (1),  the  health  care  pro- 
vider shall  certify  to  the  Secretary  of  Defense  that  the 
amount  charged  the  Federal  Government  for  such 
health  care  was  not  increased  above  the  amount  that 
the  health  care  provider  would  have  charged  the  Fed- 
eral Government  for  such  health  care  had  the  pay- 
ment not  been  waived.  The  Secretary  of  Defense  may 
require  a  health  care  provider  to  provide  information 
to  the  Secretary  to  show  the  compliance  of  the  health 
care  provider  with  this  paragraph." 

Transitional  Health  Care  for  Members,  or  De- 
pendents OF  Members,  Upon  Release  of  Member 
From  Active  Duty  in  Connection  With  Oper- 
ation Desert  Storm 

For  provision  authorizing  transitional  health  care, 
includ^  health  benefits  contracted  for  imder  subsec. 
(a)  of  this  section,  for  members,  or  dependents  of 
members,  upon  release  of  member  from  active  duty  in 
connection  with  Operation  Desert  Storm,  see  section 
313  of  Pub.  L.  102-25,  set  out  as  a  note  imder  section 
1076  of  this  title. 


Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1072,  1074b, 
1080,  1081,  1082,  1083,  1086.  1096,  1098,  1100,  1104, 
1145  of  this  title;  title  42  sections  248d,  300e-l.  1395cc. 

§  1086.  Contracts  for  health  bene^ts  for  certain  mem- 
bers, former  members,  and  their  dependents 

ISee  main  edition  for  text  ofia)! 

(b)  For  persons  covered  by  this  section  the 
plans  contracted  for  under  section  1079(a)  of 
this  title  shall  contain  the  following  provisions 
for  payment  by  the  patient: 

(1)  Except  as  provided  in  clause  (2),  the 
first  $150  each  fiscal  year  of  the  charges  for 
all  types  of  care  authorized  by  this  section 
and  received  while  in  an  outpatient  status 
and  25  percent  of  all  subsequent  charges  for 
such  care  during  a  fiscal  year. 

(2)  A  family  group  of  two  or  more  persons 
covered  by  this  section  shall  not  be  required 
to  pay  collectively  more  than  the  first  $300 
each  fiscal  year  of  the  charges  for  all  types  of 
care  authorized  by  this  section  and  received 
while  in  an  outpatient  status  and  25  percent 
of  the  additional  charges  for  such  care  during 
a  fiscal  year. 

iSee  main  edition  for  text  of  (3)  and  (4)1 

(c)  Except  as  provided  in  subsection  (d),  the 
following  persons  are  eligible  for  health  bene- 
fits under  this  section: 

ISee  main  edition  for  text  ofil)  and  (2)] 

(3)  A  dependent  covered  by  clause  (P),  (G), 
or  (H)  of  section  1072(2)  of  this  title  who  is 
not  eligible  under  paragraph  (1). 

(d)(1)  A  person  who  is  entitled  to  hospital  in- 
surance benefits  under  part  A  of  title  XVIII  of 
the  Social  Security  Act  (42  U.S.C.  1395c  et  seq.) 
is  not  eligible  for  health  benefits  under  this  sec- 
tion. 

(2)  The  prohibition  contained  in  paragraph 
(1)  shall  not  apply  in  the  case  of  a  person  re- 
ferred to  in  subsection  (c)  who— 

(A)  is  entitled  to  hospital  insurance  benefits 
under  part  A  of  title  XVIII  of  the  Social  Se- 
curity Act  pursuant  to  subparagraph  (A)  or 
(C)  of  section  226(b)(2)  of  such  Act  (42  U.S.C. 
426(b)(2)); 

(B)  is  under  65  years  of  age;  and 

(C)  is  enrolled  in  the  supplementary  medi- 
cal insurance  program  under  part  B  of  such 
title  (42  U.S.C.  1395 j  et  seq.). 

(3)  If  a  person  described  in  paragraph  (2)  re- 
ceives medical  or  dental  care  for  which  pay- 
ment may  be  made  under  both  title  XVIII  of 
the  Social  Security  Act  (42  U.S.C.  1395  et  seq.) 
and  a  plan  contracted  for  under  subsection  (a), 
the  amoimt  payable  for  that  care  under  the 
plan  may  not  exceed  the  difference  between— 

(A)  the  sum  of  any  deductibles,  coinsurance, 
and  balance  billing  charges  that  would  be  im- 
posed on  the  person  if  payment  for  that  care 
were  made  solely  under  that  title;  and 

(B)  the  sum  of  any  deductibles,  coinsurance, 
and  balance  billing  charges  that  would  be  im- 
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posed  on  the  person  if  payment  for  that  care 
were  made  solely  under  the  plan. 

LSee  main  edition  for  text  ofie)  and  (/)] 

(g)  Section  1079(i)  of  this  title  shall  apply  to 
a  plan  contracted  for  under  this  section,  except 
that  no  person  eligible  for  health  benefits 
imder  this  section  may  be  denied  benefits  under 
this  section  with  respect  to  care  or  treatment 
for  any  service-connected  disability  which  is 
compensable  under  chapter  11  of  title  38  solely 
on  the  basis  that  such  person  is  entitled  to  care 
or  treatment  for  such  disability  in  facilities  of 
the  Department  of  Veterans  Affairs. 

ISee  main  edition  for  text  of(h)l 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VII, 
§  731(c)(2).  title  XVI.  §  1621(a)(3).  Nov.  29,  1989, 
103  Stat.  1482,  1603;  Pub.  L.  101-510,  div.  A, 
title  VII.  §  712(b).  Nov.  5.  1990,  104  Stat.  1583; 
Pub.  L.  102-190,  div.  A,  title  VII,  §  704(a),  (b)(1), 
Dec.  5, 1991, 105  Stat.  1401.) 

References  in  Text 

The  Social  Security  Act,  referred  to  in  subsec.  (d),  is 
act  Aug.  14,  1935,  eh.  531,  49  Stat.  620,  as  amended. 
Title  XVIII  of  the  Act  is  classified  generally  to  sub- 
chapter XVIII  (§  1395  et  seq.)  of  chapter  7  of  Title  42, 
The  Public  Health  and  Welfare.  Parts  A  and  B  of  title 
XIII  of  the  Act  are  classified  generally  to  parts  A 
(§  1395c  et  seq.)  and  B  (§  1395 j  et  seq.),  respectively,  of 
subchapter  XVIII  of  chapter  7  of  Title  42,  For  com- 
plete classification  of  this  Act  to  the  Code,  see  section 
1305  of  title  42  and  Tables. 

Amendments 

1991--Subsec.  (c).  Pub.  L.  102-190,  §  704(b)(1)(A), 
substituted  "Except  as  provided  in  subsection  (d),  the 
following"  for  "The  following"  in  introductory  provi- 
sions and  struck  out  at  end  "However,  a  person  who  is 
entitled  to  hospital  insurance  benefits  under  part  A  of 
title  XVIII  of  the  Social  Security  Act  (42  U.S.C.  1395c 
et  seq.)  is  not  eligible  for  health  benefits  under  this 
section." 

Subsec.  (d).  Pub.  L.  102-190,  §  704(a),  added  subsec. 
(d)  and  struck  out  former  subsec.  (d)  which  read  as 
follows:  "The  provisions  of  section  1079(j)  of  this  title 
shall  apply  to  a  plan  covered  by  this  section." 

Subsec.  (g).  Pub.  L.  102-190,  §  704(b)(1)(B),  substitut- 
ed "Section  1079(j)  of  this  title  shall  apply  to  a  plan 
contracted  for  under  this  section,  except  that"  for 
"Notwithstanding  subsection  (d)  or  any  other  provi- 
sion of  this  chapter,". 

1990— Subsec.  (b)(1),  (2).  Pub.  L.  101-510  substituted 
"$150"  for  "$50"  in  par.  (1)  and  "$300"  for  "$100"  in 
par.  (2). 

1989— Subsec.  (c)(3).  Pub.  L.  101-189.  §  731(c)(2), 
amended  par.  (3)  generally.  Prior  to  amendment,  par. 
(3)  read  as  follows:  "A  dependent  covered  by  section 
1072(2)(P)  of  this  title." 

Subsec.  (g).  Pub.  L.  101-189,  §  1621(a)(3),  substituted 
"facilities  of  the  Department  of  Veterans  Affairs"  for 
"Veterans'  Administration  facilities". 

Effective  Date  of  1991  Amendment 

Section  704(c)  of  Pub.  L.  102-190  provided  that: 
"Subsection  (d)  of  section  1086  of  title  10,  United 
States  Code,  as  amended  by  this  section,  shall  apply 
with  respect  to  health  care  benefits  or  services  re- 
ceived by  a  person  described  in  such  subsection  on  or 
after  the  date  of  enactment  of  this  Act  [Dec.  5, 1991]." 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-510  applicable  with  re- 
spect to  health  care  provided  under  sections  1079  and 


1086  of  this  title  on  or  after  Apr.  1,  1991,  see  section 
712(c)  of  Pub.  L.  101-510,  set  out  as  a  note  under  sec- 
tion 1079  of  this  title. 

Effective  Date  of  1989  Amendment 

Amendment  by  section  731(c)(2)  of  Pub.  L.  101-189 
applicable  to  a  person  referred  to  in  10  U.S.C. 
1072(2)(H)  whose  decree  of  divorce,  dissolution,  or  an- 
nulment becomes  final  on  or  after  Nov.  29,  1989,  and 
to  a  person  so  referred  to  whose  decree  became  final 
during  the  period  from  Sept.  29,  1988  to  Nov.  28,  1989, 
as  if  the  amendment  had  become  effective  on  Sept.  29, 
1988,  see  section  731(d)  of  Pub.  L.  101-189,  set  out  as  a 
note  imder  section  1072  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1072,  1079, 
1082.  1086a,  1087,  1096,  1098,  1100,  1104  of  this  title; 
title  38  section  1713;  title  42  sections  248d,  300e-l, 
1395CC. 

§  1086a.  Certain  former  spouses:  extension  of  period 
of  eligibility  for  health  benefits 

(a)  Availability  of  Conversion  Health  Poli- 
cies.—The  Secretary  of  Defense  shall  inform 
each  person  who  has  been  a  dependent  for  a 
period  of  one  year  or  more  under  section 
1072(2)(H)  of  this  title  of  the  availability  of  a 
conversion  health  policy  for  purchase  by  the 
person. 

(b)  Effect  of  Purchase.— (1)  Subject  to  para- 
graph (2),  if  a  person  who  is  a  dependent  for  a 
one-year  period  under  section  1072(2)(H)  of  this 
title  purchases  a  conversion  health  policy 
within  that  period  (or  within  a  reasonable  time 
after  that  period  as  prescribed  by  the  Secretary 
of  Defense),  the  person  shall  continue  to  be  eli- 
gible for  medical  and  dental  care  in  the  manner 
described  in  section  1076  of  this  title  and  health 
benefits  under  section  1086  of  this  title  until 
the  end  of  the  one-year  period  beginning  on  the 
later  of — 

(A)  the  date  the  person  is  no  longer  a  de- 
pendent under  section  1072(2)(H)  of  this  title; 
and 

(B)  the  date  of  the  purchase  of  the  policy. 

(2)  The  extended  period  of  eligibility  provid- 
ed imder  paragraph  (1)  shall  apply  only  with 
regard  to  a  condition  of  the  person  that— 

(A)  exists  on  the  date  on  which  coverage 
under  the  conversion  health  policy  begins; 
and 

(B)  for  which  care  is  not  provided  under  the 
policy  solely  on  the  grounds  that  the  condi- 
tion is  a  preexisting  condition. 

(c)  Conversion  Health  Policy  Defined.— In 
this  section,  the  term  ''conversion  health 
policy"  means  a  health  insurance  policy  with  a 
private  insurer,  developed  through  negotiations 
between  the  Secretary  of  Defense  and  the  pri- 
vate insurer,  that  is  available  for  purchase  by 
or  for  the  use  of  a  person  who  is  a  dependent 
for  a  one-year  period  imder  section  1072(2)(H) 
of  this  title. 

(Added  Pub.  L.  101-189,  div.  A,  title  VII, 
§  731(b)(1),  Nov.  29,  1989, 103  Stat.  1482.) 

Effective  Date 

Section  applicable  to  a  person  referred  to  in  10 
U.S.C.  1072(2)(H)  whose  decree  of  divorce,  dissolution, 
or  annulment  becomes  final  on  or  after  Nov.  29,  1989, 
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and  to  a  person  so  referred  to  whose  decree  became 
final  during  the  period  from  Sept.  29,  1988  to  Nov.  28, 
1989,  as  if  section  had  become  effective  on  Sept.  29, 
1988,  see  section  731(d)  of  Pub.  L.  101-189,  set  out  as 
an  Effective  Date  of  1989  Amendment  note  under  sec- 
tion 1072  of  this  title. 

§  1089.  Defense  of  certain  suits  arising  out  of  medical 
malpractice 

(a)  The  remedy  against  the  United  States 
provided  by  sections  1346(b)  and  2672  of  title  28 
for  damages  for  personal  injury,  including 
death,  caused  by  the  negligent  or  wrongful  act 
or  omission  of  any  physician,  dentist,  nurse, 
pharmacist,  or  paramedical  or  other  supporting 
personnel  (including  medical  and  dental  techni- 
cians, nursing  assistants,  and  therapists)  of  the 
armed  forces,  the  National  Guard  while  en- 
gaged in  training  or  duty  under  section  316, 
502,  503,  504,  or  505  of  title  32,  the  Department 
of  Defense,  the  Armed  Forces  Retirement 
Home,  or  the  Central  Intelligence  Agency  in 
the  performance  of  medical,  dental,  or  related 
health  care  functions  (including  clinical  studies 
and  investigations)  while  acting  within  the 
scope  of  his  duties  or  employment  therein  or 
therefor  shall  hereafter  be  exclusive  of  any 
other  civil  action  or  proceeding  by  reason  of 
the  same  subject  matter  against  such  physician, 
dentist,  nurse,  pharmacist,  or  paramedical  or 
other  supporting  personnel  (or  the  estate  of 
such  person)  whose  act  or  omission  gave  rise  to 
such  action  or  proceeding. 

ISee  main  edition  for  text  of(b)  to  (/)] 

(g)  In  this  section,  the  term  "head  of  the 
agency  concerned"  means— 

ISee  main  edition  for  text  ofil)  and  (2)] 

(3)  the  Armed  Forces  Retirement  Home 
Board,  in  the  case  of  an  employee  of  the 
Armed  Forces  Retirement  Home;  and 

iSee  main  edition  for  text  of  (4)1 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XV, 
§  1533(a)(1),  Nov.  5,  1990,  104  Stat.  1733.) 

Amendbients 

1990— Subsec.  (a).  Pub.  L.  101-510,  §  1533(a)(1)(A), 
substituted  "Armed  Forces  Retirement  Home"  for 
"United  States  Soldiers'  and  Airmen's  Home". 

Subsec.  (g)(3).  Pub.  L.  101-510,  §  1533(a)(1)(B), 
added  par.  (3)  and  struck  out  former  par.  (3)  which 
read  as  follows:  "the  Board  of  Commissioners  of  the 
United  States  Soldiers'  and  Airmen's  home,  in  the  case 
of  an  employee  of  the  United  States  Soldiers*  and  Air- 
men's Home;  and". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-510  effective  one  year 
after  Nov.  5,  1990,  see  section  1541  of  Pub.  L.  101-510, 
set  out  as  an  Effective  Date  note  under  section  401  of 
Title  24,  Hospitals  and  Asylums. 

§  1090.  Identifying  and  treating  drug  and  alcohol  de- 
pendence 

The  Secretary  of  Defense,  and  the  Secretary 
of  Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a  service  in 
the  Navy,  shall  prescribe  regulations,  imple- 
ment procedures  using  each  practical  and  avail- 


able method,  and  provide  necessary  facilities  to 
identify,  treat,  and  rehabilitate  members  of  the 
armed  forces  who  are  dependent  on  drugs  or  al- 
cohol. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  V, 
§  553,  Nov.  5,  1990,  104  Stat.  1567.) 

AMENDBO^rrS 

1990— Pub.  L.  101-510  inserted  ".  and  the  Secretary 
of  Transportation  with  respect  to  the  Coast  Guard 
when  it  is  not  operating  as  a  service  in  the  Navy," 
after  "Secretary  of  Defense". 

§  1091.  Contracts  for  direct  health  care  providers 

iSee  main  edition  for  text  o/(a)] 

(b)  A  person  with  whom  the  Secretary  con- 
tracts under  this  section  for  the  provision  of 
direct  health  care  services  under  this  chapter 
may  be  compensated  at  a  rate  prescribed  by  the 
Secretary  concerned,  but  at  a  rate  not  greater 
than  the  rate  of  basic  pay,  special  and  incentive 
pays  and  bonuses,  and  allowances  authorized  by 
chapters  3,  5,  and  7  of  title  37  for  a  commis- 
sioned officer  with  comparable  professional 
qualifications  in  pay  grade  0-6  with  26  or  more 
years  of  service  computed  under  section  205  of 
such  title. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  VII, 
§  714,  Nov.  5,  1990,  104  Stat.  1584.) 

Amendments 

1990— Subsec.  (b).  Pub.  L.  101-510  substituted  "basic 
pay,  special  and  incentive  pays  and  bonuses,  and  al- 
lowances authorized  by  chapters  3,  5.  and  7  of  title  37 
for  a  commissioned  officer  with  comparable  profes- 
sional qualifications"  for  "basic  pay  and  allowances 
authorized  by  chapters  3  and  7  of  title  37  for  a  com- 
missioned officer". 

§  1094.  Licensure  requirement  for  health-care  profes- 
sionals 

iSee  main  edition  for  text  of  (a)  and  (6)] 

(c)  ISee  main  edition  for  text  of  (1)1 

(2)  The  provisions  of  subsections  (c)  and  (e) 
through  (h)  of  section  1128A  of  the  Social  Se- 
curity Act  (42  U.S.C.  1320a-7a)  shall  apply  to 
the  imposition  of  a  civil  money  penalty  under 
paragraph  (1)  in  the  same  manner  as  they 
apply  to  the  imposition  of  a  civil  money  penalty 
under  tha^gpection,  except  that  for  purposes  of 
this  subsection— 

ISee  main  edition  for  text  of  (A)  and  (B)l 

(d)  In  this  section: 

(1)  The  term  "license"— 

iSee  main  edition  for  text  of  (A)  and  (B)l 

(2)  The  term  "health-care  professional" 
means  a  physician,  dentist,  clinical  psycholo- 
gist, or  nurse  and  any  other  person  providing 
direct  patient  care  as  may  be  designated  by 
the  Secretary  of  Defense  in  regulations. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VI, 
§  653(e)(1),  title  XVI,  §  1622(e)(3),  Nov.  29, 1989, 
103  Stat.  1463,  1605.) 
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Amendments 

1989— Subsec.  (c)(2).  Pub.  L.  101-189,  §  653(e)(1),  sub- 
stituted ''subsections  (c)  and  (e)  through  (h)**  for  "sub- 
sections (b)  and  (d)  through  (g)". 

Subsec.  (d)(1).  Pub.  L.  101-189,  1 1622(e)(3)(A),  sub- 
stituted "The  term  'license'*  for  '"License"  in  intro- 
ductory provisions. 

Subsec.  (d)(2).  Pub.  L.  101-189,  §  1622(e)(3)(B),  sub- 
stituted "The  term  'health-care"  for  "  'Health-care". 

§  1095.  Health  care  services  incurred  on  behalf  of 
covered  beneHciaries:  collection  from  third-party 
payers 

(a)(1)  In  the  case  of  a  person  who  is  a  covered 
beneficiary,  the  United  States  shall  have  the 
right  to  collect  from  a  third-party  payer  the 
reasonable  costs  of  health  care  services  in- 
curred by  the  United  States  on  behalf  of  such 
person  through  a  facility  of  the  uniformed  serv- 
ices to  the  extent  that  the  person  v^ould  be  eli- 
gible to  receive  reimbursement  or  indemnifica- 
tion from  the  third-party  payer  if  the  person 
were  to  incur  such  costs  on  the  person's  own 
behalf.  If  the  insurance,  medical  service,  or 
health  plan  of  that  payer  includes  a  require- 
ment for  a  deductible  or  copayment  by  the  ben- 
eficiary of  the  plan,  then  the  amount  that  the 
United  States  may  collect  from  the  third-party 
payer  is  the  reasonable  cost  of  the  care  provid- 
ed less  the  appropriate  deductible  or  copay- 
ment amount. 

(2)  A  covered  beneficiary  may  not  be  required 
to  pay  an  additional  amoimt  to  the  United 
States  for  health  care  services  by  reason  of  this 
section. 

ISee  main  edition  for  text  ofib)l 

(c)  Under  regulations  prescribed  under  sub- 
section (f),  records  of  the  facility  of  the  uni- 
formed services  that  provided  health  care  serv- 
ices to  a  beneficiary  of  an  insurance,  medical 
service,  or  health  plan  of  a  third-party  payer 
shall  be  made  available  for  mspection  and 
review  by  representatives  of  the  payer  from 
which  collection  by  the  United  States  is  sought. 

JiSee  main  edition  for  text  of  id)  and  (e)3 

(f )  The  Secretary  of  Defense,  in  consultation 
with  the  other  administering  Secretaries,  shall 
prescribe  regulations  for  the  administration  of 
this  section.  Such  regulations  shall  provide  for 
computation  of  the  reasonable  cost  of  health 
care  services.  Computation  of  such  reasonable 
cost  may  be  based  on— 

(1)  per  diem  rates; 

(2)  all-inclusive  per  visit  rates; 

(3)  diagnosis-related  groups;  or 

(4)  such  other  method  as  may  be  appropri- 
ate. 

(g)  Amounts  collected  under  this  section  from 
a  third-party  payer  for  the  costs  of  health  care 
services  provided  at  a  facility  of  the  uniformed 
services  shall  be  credited  to  the  appropriation 
supporting  the  maintenance  and  operation  of 
the  facility. 

(h)  In  this  section: 

(1)  The  term  "third-party  payer"  means  an 
entity  that  provides  an  insurance,  medical 
service,  or  health  plan  by  contract  or  agree- 
ment, hicluding  an  automobile  liability  insur- 
ance or  no  fault  insurance  carrier. 


(2)  The  term  "insurance,  medical  service,  or 
health  plan"  includes  an  insurance  plan  de- 
scribed as  Medicare  supplemental  insurance. 

(i)(l)  In  the  case  of  a  third-party  payer  that 
is  an  automobile  liability  insurance  or  no  fault 
insurance  carrier,  the  right  of  the  United 
States  to  collect  under  this  section  shall  extend 
to  health  care  services  provided  to  a  person  en- 
titled to  health  care  under  section  1074(a)  of 
this  title. 

(2)  In  cases  in  which  a  tort  liability  is  created 
upon  some  third  person,  collection  from  a 
third-party  payer  that  is  an  automobile  liability 
insurance  carrier  shall  be  governed  by  the  pro- 
visions of  Public  Law  87-693  (42  U.S.C.  2651  et 
seq.). 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VII, 
§  727(a),  title  XVI,  §  1622(e)(5),  Nov.  29,  1989, 
103  Stat.  1480,  1605;  Pub.  L.  101-510,  div.  A, 
title  VII,  §  713(a)-(d)(2),  Nov.  5,  1990,  104  Stat. 
1583,  1584;  Pub.  L.  102-25,  title  VII,  §  701(j)(8), 
Apr.  6,  1991,  105  Stat.  116;  Pub.  L.  102-190,  div. 
A,  title  VII,  §  714,  Dec.  5,  1991,  105  Stat.  1403.) 

References  in  Text 

Public  Law  87-693,  referred  to  in  subsec.  (i)(2),  is 
Pub.  L.  87-693.  Sept.  25,  1962,  76  Stat.  593,  which  is 
classified  generally  to  chapter  32  (§2651  et  seq.)  of 
Title  42,  The  Public  Health  and  Welfare.  For  complete 
classification  of  this  Act  to  the  Code,  see  Tables. 

Amendbcents 

1991— Subsec.  (a)(1).  Pub.  L.  102-25  inserted  "a" 
before  "covered  beneficiary". 

Subsec.  (i)(2).  Pub.  L.  102-190  struck  out  "or  no  fault 
insurance"  before  "carrier". 

1990— Pub.  L.  101-510,  §  713(d)(2).  substituted 
"Health  care  services  incurred  on  behalf  of  covered 
beneficiaries:  collection  from  third-party  payers"  for 
"Collection  from  third-party  payers  of  reasonable  in- 
patient hospital  care  costs  incurred  on  behalf  of  retir- 
ees and  dependents"  in  section  catchline. 

Subsec.  (a)(1).  Pub.  L.  101-510.  §  713(d)(1)(A),  substi- 
tuted "covered  beneficiary"  for  "covered  by  section 
1074(b),  1076(a),  or  1076(b)  of  this  title". 

Pub.  L.  101-510,  §  713(a)(1),  substituted  "health  care 
services"  for  "inpatient  hospital  care". 

Subsec.  (a)(2).  Pub.  L.  101-510,  §  713(d)(1)(B),  substi- 
tuted "covered  beneficiary"  for  "person  covered  by 
section  1074(b).  1076(a),  or  1076(b)  of  this  title". 

Pub.  L.  101-510.  §  713(a)(1),  substituted  "health  care 
services"  for  "inpatient  hospital  care". 

Subsec.  (c).  Pub.  L.  101-510.  §  713(a)(1),  substituted 
"health  care  services"  for  "inpatient  hospital  care". 

Subsec.  (f).  Pub.  L.  101-510.  §  713(a)(1).  substituted 
"health  care  services"  for  "inpatient  hospital  care"  in 
introductory  provisions. 

Subsec.  (f)(2)  to  (4).  Pub.  L.  101-510.  §  713(b),  added 
pars.  (2)  and  (3)  and  redesignated  former  par.  (2)  as 
(4). 

Subsec.  (g).  Pub.  L.  101-510.  §  713(a)(1).  substituted 
"health  care  services"  for  "inpatient  hospital  care". 

Subsecs.  (h).  (i).  Pub.  L.  101-510.  §  713(c),  added  sub- 
sees,  (h)  and  (i)  and  struclt  out  former  subsec.  (h) 
which  read  as  follows:  "In  this  section,  the  term  'third- 
party  payer'  means  an  entity  that  provides  an  insur- 
ance, medical  service,  or  health  plan  by  contract  or 
agreement." 

1989— Subsec.  (g).  Pub.  L.  101-189.  §  727(a)(2),  added 
subsec.  (g).  Former  subsec.  (g)  redesignated  (h). 

Subsec.  (h).  Pub.  L.  101-189.  §  1622(e)(5).  which  di- 
rected amendment  of  subsec.  (g)  by  insertion  of  "the 
term"  after  "In  this  section."  was  executed  by  making 
the  insertion  in  subsec.  (h)  to  reflect  the  probable 
intent  of  Congress  and  the  intervening  redesignation 
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of  subsec.  (g)  as  (h)  by  Pub.  L.  101-189,  §  727(a)(1).  see 
below. 

Pub.  L.  101-189,  §  727(a)(1),  redesignated  subsec.  (g) 
as(h). 

Effective  Date  of  1990  Amendment 

Section  713(e)  of  Pub.  L.  101-510  provided  that: 
"The  amendments  made  by  subsection  (a)  [amending 
this  section]  shall  apply  with  respect  to  health  care 
services  provided  in  a  medical  facility  of  the  uni- 
formed services  after  the  date  of  the  enactment  of  this 
Act  [Nov.  5,  1990],  but  not  with  respect  to  collection 
\mder  any  insurance,  medical  service,  or  health  plan 
agreement  entered  into  before  the  date  of  the  enact- 
ment of  this  Act  that  the  Secretary  of  Defense  deter- 
mines clearly  excludes  payment  for  such  services. 
Such  an  exception  shall  apply  until  the  amendment  or 
renewal  of  such  agreement  after  that  date." 

Effective  Date  of  1989  Amendment 

Section  727(b)  of  Pub.  L.  101-189  provided  that: 
"The  amendment  made  by  this  section  [amending  this 
section]  shall  take  effect  on  October  1,  1989,  and  shall 
apply  to  amounts  collected  imder  section  1095  of  title 
10,  United  States  Code,  on  or  after  that  date." 

§  1098.  Incentives  for  participation  in  cost-effective 
health  care  plans 

(a)  Waiver  of  Limitations  and  Copay- 
MENTS.— Subject  to  subsection  (b),  the  Secre- 
tary of  Defense,  with  respect  to  any  plan  con- 
tracted for  under  the  authority  of  section  1079 
or  1086  of  this  title,  may  waive,  in  whole  or  in 
part— 

ISee  main  edition  for  text  of(l)  and  (2);  (&)] 

(As  amended  Pub.  L.  101-510.  div.  A,  title  XIV, 
§  1484(h)(1),  Nov.  5,  1990.  104  Stat.  1717.) 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-510  substituted  "sub- 
section (b)"  for  "subsections  (b)  and  (c)*'  in  introducto- 
ry provisions. 

§  1101.  Diagnosis-related  groups 

Regulations 

Pub.  L.  101-189,  div.  A,  title  VII,  §  724,  Nov.  29,  1989, 
103  Stat.  1478,  as  amended  by  Pub.  L.  102-190,  div.  A, 
title  VII,  §  719,  Dec.  5,  1991,  105  Stat.  1404,  provided 
that:  "The  regulations  required  by  section  1101(a)  of 
title  10,  United  States  Code,  to  establish  the  use  of  di- 
agnosis-related groups  as  the  primary  criteria  for  the 
allocation  of  resources  to  health  care  facilities  of  the 
xmiformed  services  shall  be  prescribed  to  take  effect 
not  later  than  October  1,  1993,  in  the  case  of  outpa- 
tient treatments." 

§  1102.  Confidentiality  of  medical  quality  assurance 
records:  qualified  immunity  for  participants 

iSee  main  edition  for  text  of  (a)  to  (i)] 

(j)  Definitions.— In  this  section: 

(1)  The  term  "medical  quality  assurance 
program"  means  any  activity  carried  out 
before,  on,  or  after  November  14,  1986  by  or 
for  the  Department  of  Defense  to  assess  the 
quality  of  medical  care,  including  activities 
conducted  by  individuals,  military  medical  or 
dental  treatment  facility  committees,  or  other 
review  bodies  responsible  for  quality  assur- 
ance, credentials,  infection  control,  patient 
care  assessment  (including  treatment  proce- 
dures, blood,  drugs,  and  therapeutics),  medi- 


cal records,  health  resources  management 
review  and  identification  and  prevention  of 
medical  or  dental  incidents  and  risks, 

iSee  main  edition  for  text  ofi2)  and  (3);  ik)l 

(As  amended  Pub.  L.  101-189.  div.  A.  title  VI. 
§  653(f).  Nov.  29.  1989.  103  Stat.  1463.) 

Amendments 

1989— Subsec.  (j)(l).  Pub.  L.  101-189  substituted 
"November  14,  1986"  for  "the  date  of  the  enactment 
of  this  section". 

§  1104.  Sharing  of  health-care  resources  with  the  De- 
partment of  Veterans  Affairs 

(a)  Sharing  of  Health-Care  Resources.— 
Health-care  resources  of  the  Department  of  De- 
fense may  be  shared  with  health-care  resources 
of  the  Department  of  Veterans  Affairs  in  ac- 
cordance with  section  8111  of  title  38  or  under 
section  1535  of  title  31. 

(b)  Reimbursement  Prom  CHAMPUS 
Funds.— Pursuant  to  an  agreement  entered  into 
under  section  8111  of  title  38  or  section  1535  of 
title  31.  the  Secretary  of  a  military  department 
may  reimburse  the  Secretary  of  Veterans  Af- 
fairs from  funds  available  for  that  military  de- 
partment for  the  payment  of  medical  care  pro- 
vided under  section  1079  or  1086  of  this  title. 

(c)  Charges.— The  Secretary  of  Defense  may 
prescribe  by  regulation  a  premium,  deductible, 
copayment.  or  other  charge  for  health  care  pro- 
vided to  covered  beneficiaries  under  this  chap- 
ter pursuant  to  an  agreement  entered  into  by 
the  Secretary  of  a  military  department  imder 
section  8111  of  title  38  or  section  1535  of  title 
31. 

(d)  Provision  of  Services  During  War  or 
National  Ebcergency.— Members  of  the  armed 
forces  on  active  duty  during  and  immediately 
following  a  period  of  war.  or  during  and  imme- 
diately following  a  national  emergency  involv- 
ing the  use  of  the  armed  forces  in  armed  con- 
flict, may  be  provided  health-care  services  by 
the  Department  of  Veterans  Affairs  in  accord- 
ance with  section  8111 A  of  title  38. 

(Added  Pub.  L.  101-189,  div.  A.  title  VII. 
§  722(a).  Nov.  29.  1989.  103  Stat.  1477.  and 
amended  Pub.  L.  102-40.  title  IV.  §  402(d)(2). 
May  7,  1991,  105  Stat.  239.) 

AlCENBlCENTS 

1991— Subsecs.  (a)  to  (c).  Pub.  L.  102-40  substituted 
"section  8111  of  title  of  title  38"  for  "section  5011  of 
title  38". 

Subsec.  (d).  Pub.  L.  102-40  substituted  "section 
8111A  of  title  38"  for  "section  5011A  of  title  38". 

§1105.   Issuance  of  nonavailability  of  health  care 
statements 

In  determining  whether  to  issue  a  nonavaila- 
bility of  health  care  statement  for  any  person 
entitled  to  health  care  in  facilities  of  the  uni- 
formed services  under  this  chapter,  the  com- 
manding officer  of  such  a  facility  may  consider 
the  availability  of  health  care  services  for  such 
person  pursuant  to  any  contract  or  agreement 
entered  into  under  this  chapter  for  the  provi- 
sion of  health  care  services  within  the  area 
served  by  that  facility. 
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(Added  Pub.  L.  102-190»  div.  A,  title  VII, 
§  715(a),  Dec.  5, 1991, 105  Stat.  1403.) 

§  1106.  Submittal  of  claims  under  CHAMPUS 

(a)  SXTBMITTAL        TO        CLAIMS        PROCESSING 

Office.— Each  provider  of  services  under  the 
Civilian  Health  and  Medical  Program  of  the 
Uniformed  Services  shall  submit  claims  for  pay- 
ment for  such  services  directly  to  the  claims 
processing  office  designated  pursuant  to  regula- 
tions prescribed  under  subsection  (b).  A  claim 
for  payment  for  services  shall  be  submitted  in  a 
standard  form  (as  prescribed  in  the  regulations) 
not  later  than  one  year  after  the  services  are 
provided. 

(b)  Regulations.— The  regulations  required 
by  subsection  (a)  shall  be  prescribed  by  the  Sec- 
retary of  Defense  after  consultation  with  the 
other  administering  Secretaries. 

(c)  Waiver.— The  Secretary  of  Defense  may 
waive  the  requirements  of  subsection  (a)  if  the 
Secretary  determines  that  the  waiver  is  neces- 
sary in  order  to  ensure  adequate  access  for  cov- 
ered beneficiaries  to  health  care  services  imder 
this  chapter. 

(Added  Pub.  L.  102-190,  div.  A,  title  VII. 
§  716(a)(1),  Dec.  5, 1991, 105  Stat.  1403.) 

Regulations 

Section  716(b)  of  Pub.  L.  102-190  provided  that: 
"The  regulations  required  by  section  1106  of  title  10, 
United  States  Code  (as  added  by  subsection  (a)),  shall 
be  prescribed  to  take  effect  not  later  than  180  days 
after  the  date  of  the  enactment  of  this  Act  [Dec.  5, 
1991]." 

CHAPTER  57— DECORATIONS  AND  AWARDS 

§  1128.  Prisoner-of-war  medal:  issue 

(a)  The  Secretary  concerned  shall  issue  a  pris- 
oner-of-war medal  to  any  person  who,  while 
serving  in  any  capacity  with  the  armed  forces, 
was  taken  prisoner  and  held  captive— 

(1)  while  engaged  in  an  action  against  an 
enemy  of  the  United  States; 

(2)  while  engaged  in  military  operations  in- 
volving conflict  with  an  opposing  foreign 
force; 

(3)  while  serving  with  friendly  forces  en- 
gaged in  an  armed  conflict  against  an  oppos- 
ing armed  force  in  which  the  United  States  is 
not  a  belligerent  party;  or 

(4)  by  foreign  armed  forces  that  are  hostile 
to  the  United  States,  under  circumstances 
which  the  Secretary  concerned  finds  to  have 
been  comparable  to  those  under  which  per- 
sons have  generally  been  held  captive  by 
enemy  armed  forces  during  periods  of  armed 
conflict, 

iSee  main  edition  for  text  ofib)  to  (/i)] 

(As  amended  Pub.  L.  101-189,  div.  A,  title  V, 
§  516(a),  Nov.  29,  1989,  103  Stat.  1441.) 

Amendments 

1989— Subsec.  (a)(4).  Pub.  L.  101-189  added  par.  (4). 

Effective  Date  of  1989  Amendment 

Section  516(b)  of  Pub.  L.  101-189  provided  that: 
"Paragraph  (4)  of  section  1128(a)  of  title  10,  United 
States  Code,  as  added  by  subsection  (a),  applies  with 
respect  to  periods  of  captivity  after  April  5, 1917." 


CHAPTER  58— BENEFITS  AND  SERVICES  FOR 
MEMBERS  BEING  SEPARATED  OR  RECENT- 
LY  SEPARATED 

Sec. 

1141.  Involuntary  separation  defined. 

1142.  Preseparation    counseling;    transmittal    of 

medical  records  to  Department  of  Veterans 
Affairs. 

1143.  Employment  assistance:  Department  of  De- 

fense. 

1144.  Employment  assistance,  job  training  assist- 

ance, and  other  transitional  services:  De- 
partment of  Labor. 

1145.  Health  benefits. 

1 146.  Commissary  and  exchange  benefits. 

1147.  Use  of  military  family  housing. 

1148.  Relocation  assistance  for  personnel  overseas. 

1149.  Excess  leave  and  permissive  temporary  duty. 

1150.  Affiliation  with  Guard  and  Reserve  units: 

waiver  of  certain  limitations. 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  section  1174a  of  this 
title. 

§  1141.  Involuntary  separation  defined 

A  member  of  the  Army,  Navy,  Air  Force,  or 
Marine  Corps  shall  be  considered  to  be  involim- 
tarily  separated  for  purposes  of  this  chapter  if 
the  member  was  on  active  duty  or  full-time  Na- 
tional Guard  duty  on  September  30,  1990,  and— 

(1)  in  the  case  of  a  regular  officer  (other 
than  a  retired  officer),  the  officer  is  involun- 
tarily discharged  under  other  than  adverse 
conditions,  as  characterized  by  the  Secretary 
concerned; 

(2)  in  the  case  of  a  reserve  officer  who  is  on 
the  active-duty  list  or,  if  not  on  the  active- 
duty  list,  is  on  full-time  active  duty  (or  in  the 
case  of  a  member  of  the  National  Guard,  full- 
time  National  Guard  duty)  for  the  purpose  of 
organizing,  administering,  recruiting,  in- 
structing, or  training  the  reserve  components, 
the  officer  is  involimtarily  discharged  or  re- 
leased from  active  duty  or  full-time  National 
Guard  (other  than  a  release  from  active  duty 
or  full-time  National  Guard  duty  incident  to  a 
transfer  to  retired  status)  under  other  than 
adverse  conditions,  as  characterized  by  the 
Secretary  concerned; 

(3)  in  the  case  of  a  regular  enlisted  member 
serving  on  active  duty,  the  member  is  (A) 
denied  reenlistment,  or  (B)  involimtarily  dis- 
charged under  other  than  adverse  conditions, 
as  characterized  by  the  Secretary  concerned; 
and 

(4)  in  the  case  of  a  reserve  enlisted  member 
who  is  on  full-time  active  duty  (or  in  the  case 
of  a  member  of  the  National  Guard,  full-time 
National  Guard  duty)  for  the  purpose  of  or- 
ganizing, administering,  recruiting,  instruct- 
ing, or  training  the  reserve  components,  the 
member  (A)  is  denied  reenlistment,  or  (B)  is 
involuntarily  discharged  or  released  from 
active  duty  (or  full-time  National  Guard) 
under  other  than  adverse  conditions,  as  char- 
acterized by  the  Secretary  concerned. 

(Added    Pub.    L.     101-510,    div.    A,    title    V, 
§  502(a)(1),  Nov.  5,  1990,  104  Stat.  1551.) 
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Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1174a  of  this 
title:  title  20  section  932;  title  37  sections  404,  406;  title 
38  section  3018A. 

§  1142.  Preseparation  counseling;  transmittal  of  medi- 
cal records  to  Department  of  Veterans  Affairs 

(a)  Requirebcent.— (1)  Upon  the  discharge  or 
release  from  active  duty  of  a  memher  of  the 
armed  forces,  the  Secretary  concerned  shall 
provide  for  individual  preseparation  counseling 
of  the  member.  A  notation  of  the  provision  of 
such  counseling  with  respect  to  each  matter 
specified  in  subsection  (b),  signed  by  the 
member,  shall  be  placed  in  the  service  record  of 
each  member  receiving  such  counseling. 

(2)  In  carrying  out  this  section,  the  Secretary 
concerned  may  use  the  services  available  under 
section  1144  of  this  title. 

(b)  Matters  To  Be  Covered  By  Counseling.— 
Counseling  under  this  section  shall  include  the 
following: 

(DA  discussion  of  the  educational  assist- 
ance benefits  to  which  the  member  is  entitled 
under  the  Montgomery  GI  Bill  and  other 
educational  assistance  programs  because  of 
the  member's  service  in  the  armed  forces. 

(2)  A  description  (to  be  developed  with  the 
assistance  of  the  Secretary  of  Veterans  Af- 
fairs) of  the  compensation  and  vocational  re- 
habilitation benefits  to  which  the  member 
may  be  entitled  imder  laws  administered  by 
the  Secretary  of  Veterans  Affairs,  if  the 
member  is  being  medically  separated  or  is 
being  retired  under  chapter  61  of  this  title. 

(3)  An  explanation  of  the  procedures  for 
and  advantages  of  affiliating  with  the  Select- 
ed Reserve. 

(4)  Information  concerning  Government 
and  private-sector  programs  for  job  search 
and  job  placement  assistance. 

(5)  If  the  member  has  a  spouse,  job  place- 
ment counseling  for  the  spouse. 

(6)  Information  concerning  the  availability 
of  relocation  assistance  services  and  other 
benefits  and  services  available  to  persons 
leaving  military  service,  as  provided  under 
section  1144  of  this  title. 

(7)  Information  concerning  the  availability 
of  medical  and  dental  coverage  following  sep- 
aration from  active  duty,  including  the  oppor- 
tunity to  elect  into  the  conversion  health 
policy  provided  under  section  1145  of  this 
title. 

(8)  Counseling  (for  the  member  and  de- 
pendents) on  the  effect  of  career  change  on 
individuals  and  their  families. 

(9)  Financial  planning  assistance. 

(c)  Transmittal  of  Medical  Information  to 
Department  of  Veterans  Affairs.— In  the  case 
of  a  member  being  medically  separated  or  being 
retired  under  chapter  61  of  this  title,  the  Secre- 
tary concerned  shall  ensure  (subject  to  the  con- 
sent of  the  member)  that  a  copy  of  the  mem- 
ber's service  medical  record  (including  any  re- 
sults of  a  Physical  Evaluation  Board)  is  trans- 
mitted to  the  Secretary  of  Veterans  Affairs 
within  60  days  of  the  separation  or  retirement. 

(Added    Pub.    L.    101-510,    div.    A,    title    V, 
1502(a)(1),  Nov.  5,  1990,  104  Stat.  1552,  and 


amended  Pub.  L.  102-190,  div.  A,  title  X, 
§  1061(a)(5),  Dec.  5. 1991, 105  Stat.  1472.) 

AMENDBoarrs 

1991— Subsec.  (b)(5).  Pub.  L.  102-190  substituted 
period  for  semicolon  at  end. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1144  of  this 
title. 

§1143.  Employment  assistance:  Department  of  De- 
fense 

(a)  EMPLOYBfENT    SKILLS    VERIFICATION.— The 

Secretary  of  Defense  shall  provide  to  members 
of  the  armed  forces  under  the  jurisdiction  of 
the  Secretary  who  are  discharged  or  released 
from  active  duty  a  certification  or  verification 
of  any  job  skills  and  experience  acquired  while 
on  active  duty  that  may  have  application  to  em- 
ployment in  the  civilian  sector.  The  preceding 
sentence  shall  be  carried  out  in  conjunction 
with  the  Secretary  of  Labor. 

(b)  Employment  Assistance  Centers.— The 
Secretary  of  Defense  shall  establish  permanent 
employment  assistance  centers  at  appropriate 
military  installations. 

(c)  Information  to  Civilian  Entities.— For 
the  purpose  of  assisting  members  covered  by 
subsection  (a)  and  their  spouses  in  locating  ci- 
vilian employment  and  training  opportunities, 
the  Secretary  of  Defense  shall  establish  and  im- 
plement procedures  to  release  to  civilian  em- 
ployers, organizations.  State  emplojnnent  agen- 
cies, and  other  appropriate  entities  the  names 
(and  other  pertinent  information)  of  such 
members  and  their  spouses.  Such  names  may 
be  released  for  such  purpose  only  with  the  con- 
sent of  such  members  and  spouses. 

(d)  Employment  Preference  by  Nonappro- 
priated Fund  Instrumentalities.— The  Secre- 
tary of  Defense  shall  take  such  steps  as  neces- 
sary to  provide  that  members  of  Army,  Navy, 
Air  Force,  or  Marine  Corps  who  are  involuntar- 
ily separated,  and  the  dependents  of  such  mem- 
bers, shall  be  provided  a  preference  in  hiring  by 
nonappropriated  fimd  instrumentalities  of  the 
Department.  Such  preference  shall  be  adminis- 
tered in  the  same  manner  as  the  preference  for 
military  spouses  provided  under  section 
806(a)(2)  of  the  Military  Family  Act  of  1985, 
except  that  a  preference  imder  that  section 
shall  have  priority  over  a  preference  under  this 
subsection.  A  person  may  receive  a  preference 
in  hiring  under  this  subsection  only  once. 

(Added  Pub.  L.  101-510,  div.  A,  title  V, 
§  502(a)(1),  Nov.  5,  1990,  104  Stat.  1553.) 

References  in  Text 

Section  806(a)(2)  of  the  Military  Family  Act  of  1985 
[Pub.  L.  99-145],  referred  to  in  subsec.  (d),  is  set  out  in 
a  note  under  section  113  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1144  of  this 
title. 
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§1144.  Employment  assistance,  Job  training  assist- 
ance, and  other  transitional  services:  Department 
of  Labor 

(a)  In  General.— (1)  The  Secretary  of  Labor, 
in  conjunction  with  the  Secretary  of  Defense 
and  the  Secretary  of  Veterans  Affairs,  shall  es- 
tablish and  maintain  a  program  to  furnish 
counseling,  assistance  in  identifying  employ- 
ment and  training  opportunities,  help  in  ob- 
taining such  emplojonent  and  training,  and 
other  related  information  and  services  to  mem- 
bers of  the  armed  forces  under  the  jurisdiction 
of  the  Secretary  of  a  military  department  who 
are  being  separated  from  active  duty  and  the 
spouses  of  such  members.  Such  services  shall  be 
provided  to  a  member  during  the  180-day 
period  before  the  member  is  separated  from 
active  duty. 

(2)  The  Secretary  of  Defense  and  the  Secre- 
tary of  Veterans  Affairs  shall  cooperate  with 
the  Secretary  of  Labor  in  establishing  and 
maintaining  the  program  under  this  section. 

(3)  The  Secretaries  referred  to  in  paragraph 
(1)  shall  enter  into  a  detailed  agreement  to 
carry  out  this  section.  The  agreement  shall  be 
entered  into  no  later  than  60  days  after  the 
date  of  the  enactment  of  this  section. 

(b)  Elements  of  Program.— In  establishing 
and  carrying  out  a  program  under  this  section, 
the  Secretary  of  Labor  shall  do  the  following: 

(1)  Provide  information  concerning  employ- 
ment and  training  assistance,  including  (A) 
labor  market  information,  (B)  civilian  work 
place  requirements  and  employment  opportu- 
nities, (C)  instruction  in  resum6  preparation, 
and  (D)  job  analysis  techniques,  job  search 
techniques,  and  job  interview  techniques. 

(2)  In  providing  information  under  para- 
graph (1),  use  experience  obtained  from  im- 
plementation of  the  pilot  program  established 
under  section  408  of  Public  Law  101-237. 

(3)  Provide  information  concerning  Federal, 
State,  and  local  programs,  and  programs  of 
military  and  veterans'  service  organizations, 
that  may  be  of  assistance  to  such  members 
after  separation  from  the  armed  forces,  in- 
cluding, as  appropriate,  the  information  and 
services  to  be  provided  under  section  1142  of 
this  title. 

(4)  Inform  such  members  that  the  Depart- 
ment of  Defense  is  required  imder  section 
1143(a)  of  this  title  to  provide  proper  certifi- 
cation or  verification  of  job  skills  and  experi- 
ence acquired  while  on  active  duty  that  may 
have  application  to  emplojntnent  in  the  civil- 
ian sector  for  use  in  seeking  civilian  employ- 
ment and  in  obtaining  job  search  skills. 

(5)  Provide  information  and  other  assist- 
ance to  such  members  in  their  efforts  to 
obtain  loans  and  grants  from  the  Small  Busi- 
ness Administration  and  other  Federal,  State, 
and  local  agencies. 

(6)  Provide  information  about  the  geo- 
graphic areas  in  which  such  members  will  re- 
locate after  separation  from  the  armed  forces, 
including,  to  the  degree  possible,  information 
about  employment  opportunities,  the  labor 
market,  and  the  cost  of  living  in  those  areas 
(including,  to  the  extent  practicable,  the  cost 
and  availability  of  housing,  child  care,  educa- 
tion, and  medical  and  dental  care). 


(7)  Work  with  military  and  veterans'  service 
organizations  and  other  appropriate  organiza- 
tions in  promoting  and  publicizing  job  fairs 
for  such  members. 

(c)  Participation.— The  Secretary  of  Defense 
shall  encourage  and  otherwise  promote  maxi- 
mum participation  by  members  of  the  armed 
forces  eligible  for  assistance  imder  the  program 
carried  out  under  this  section. 

(d)  Use  op  Personnel  and  Organizations.— In 
carrying  out  the  program  established  under 
this  section,  the  Secretaries  may— 

(1)  provide,  as  the  case  may  be,  for  the  use 
of  disabled  veterans  outreach  program  spe- 
cialists, local  veterans'  employment  represent- 
atives, and  other  employment  service  person- 
nel fimded  by  the  Department  of  Labor  to 
the  extent  that  the  Secretary  of  Labor  deter- 
mines that  such  use  will  not  significantly 
interfere  with  the  provision  of  services  or 
other  benefits  to  eligible  veterans  and  other 
eligible  recipients  of  such  services  or  benefits; 

(2)  use  military  and  civilian  personnel  of 
the  Department  of  Defense; 

(3)  use  personnel  of  the  Veterans  Benefits 
Administration  of  the  Department  of  Veter- 
ans Affairs  and  other  appropriate  personnel 
of  that  Department; 

(4)  use  representatives  of  military  and  vet- 
erans' service  organizations; 

(5)  enter  into  contracts  with  public  or  pri- 
vate entities;  and 

(6)  take  other  necessary  action  to  develop 
and  furnish  the  information  and  services  to 
be  provided  imder  this  section. 

(e)  Funding.— (1)  There  is  authorized  to  be 
appropriated  to  the  Department  of  Labor  to 
carry  out  this  section  $4,000,000  for  fiscal  year 
1991  and  $9,000,000  for  each  of  fiscal  years  1992 
and  1993. 

(2)  There  is  authorized  to  be  appropriated  to 
the  Department  of  Veterans  Affairs  to  carry 
out  this  section  $1,000,000  for  fiscal  year  1991 
and  $4,000,000  for  each  of  fiscal  years  1992  and 
1993. 

(Added  Pub.  L.  101-510,  div.  A,  title  V, 
§  502(a)(1),  Nov.  5,  1990,  104  Stat.  1553,  and 
amended  Pub.  L.  102-190,  div.  A,  title  X, 
§  1061(a)(6),  Dec.  5, 1991, 105  Stat.  1472.) 

References  in  Text 

The  date  of  the  enactment  of  this  section,  referred 
to  in  subsec.  (a)(3),  is  the  date  of  enactment  of  Pub.  L. 
101-510,  which  was  approved  Nov.  5, 1990. 

Section  408  of  Public  Law  101-237,  referred  to  in 
subsec.  (b)(2),  is  set  out  as  a  note  imder  section  4100  of 
Title  38,  Veterans'  Benefits. 

AMENDBoarrs 

1991-Subsec.  (b)(1).  Pub.  L.  102-190.  §  1061(a)(6)(A), 
substituted  "resimi6"  for  "resimie"  in  cl.  (C). 

Subsec.  (b)(3).  Pub.  L.  102-190.  §  1061(a)(6)(B).  sub- 
stituted "veterans'  service  organizations"  for  "veterans 
service  organization"  and  "armed  forces"  for  "Armed 
Forces". 

Subsec.  (b)(6).  Pub.  L.  102-190.  §  1061(a)(6)(C).  sub- 
stituted "those  areas"  for  "such  area". 

Implementation  Reports 
Section  502(c)  of  Pub.  L.  101-510  provided  that: 
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"(1)  Not  later  than  90  days  after  the  date  of  the  en- 
actment of  this  Act  [Nov.  5,  1990],  the  Secretary  of 
Labor  shall  submit  to  Congress  a  report  setting  forth 
the  agreement  entered  into  to  carry  out  section  1144 
of  title  10,  United  States  Code,  as  added  by  subsection 
(a).  The  report  shall  include  a  detailed  description  of 
the  responsibilities  of  the  Secretary  of  Labor,  the  Sec- 
retary of  Defense,  and  the  Secretary  of  Veterans  Af- 
fairs in  carrying  out  that  section  and  of  the  steps  that 
have  been  taken  to  carry  out  those  responsibilities. 

"(2)  Not  later  than  one  year  after  the  date  of  the  en- 
actment of  this  Act,  the  Secretary  of  Labor  shall 
submit  to  Congress  a  report  containing  a  detailed  eval- 
uation of  the  program  carried  out  under  that  section 
to  the  date  of  the  submission  of  the  report. 

"(3)  The  reports  under  paragraphs  (1)  and  (2)  shall 
be  prepared  in  consultation  with  the  Secretary  of  De- 
fense and  the  Secretary  of  Labor." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1142  of  this 
title. 

§  1145.  Health  benefits 

(a)  Transitional  Health  Care.— (1)  For  the 
applicable  time  period  described  in  paragraph 
(2),  a  member  of  the  armed  forces  who  is  invol- 
imtarily  separated  from  active  duty  during  the 
five-year  period  beginning  on  October  1,  1990 
(and  the  dependents  of  the  member),  shall  be 
entitled  to  receive— 

(A)  medical  and  dental  care  imder  section 
1076  of  this  title  in  the  same  manner  as  a  de- 
pendent described  in  subsection  (a)(2)  of  such 
section;  and 

(B)  health  benefits  contracted  under  the 
authority  of  section  1079(a)  of  this  title  and 
subject  to  the  same  rates  and  conditions  as 
apply  to  persons  covered  imder  that  section. 

(2)  Transitional  health  care  shall  be  available 
under  subsection  (a)  for  a  specified  time  period 
beginning  on  the  date  on  which  the  member  is 
involuntarily  separated  as  follows: 

(A)  For  members  involuntarily  separated 
with  less  than  six  years  of  active  service,  60 
days. 

(B)  For  members  involuntarily  separated 
with  six  or  more  years  of  active  service,  120 
days. 

(b)  Conversion  Health  Policies.— (1)  The 
Secretary  of  Defense  shaU  inform  each  member 
referred  to  in  subsection  (a)  before  the  date  of 
the  member's  discharge  or  release  from  active 
duty  of  the  availability  for  purchase  by  the 
member  of  a  conversion  health  policy  for  the 
member  and  the  dependents  of  that  member. 

(2)  If  a  member  referred  to  in  subsection  (a) 
purchases  a  conversion  health  policy  during  the 
period  applicable  to  the  member  (or  within  a 
reasonable  time  after  that  period  as  prescribed 
by  the  Secretary  of  Defense),  the  Secretary 
shall  provide  health  care,  or  pay  the  costs  of 
health  care  provided,  to  the  member  and  the 
dependents  of  the  member— 

(A)  during  the  one-year  period  beginning  on 
the  date  on  which  coverage  under  the  conver- 
sion health  policy  begins;  and 

(B)  for  a  condition  (including  pregnancy) 
that  exists  on  such  date  and  for  which  care  is 
not  provided  under  the  policy  solely  on  the 
groimds  that  the  condition  is  a  preexisting 
condition. 


(3)  The  Secretary  of  Defense  may  arrange  for 
the  provision  of  health  care  described  in  para- 
graph (2)  through  a  contract  with  the  insurer 
offering  the  conversion  health  policy. 

(c)  Health  Care  For  Certain  Separated 
Members  Not  Otherwise  Eligible.— (1)  Con- 
sistent with  the  authority  of  the  Secretary  con- 
cerned to  designate  certain  classes  of  persons  as 
eligible  to  receive  health  care  at  a  military  med- 
ical facility,  the  Secretary  concerned  should 
consider  authorizing,  on  an  individual  basis  in 
cases  of  hardship,  the  provision  of  that  care  for 
a  member  who  is  separated  from  the  armed 
forces  during  the  five-year  period  beginning  on 
October  1,  1990,  and  is  ineligible  for  transition- 
al health  care  under  subsection  (a)  or  does  not 
obtain  a  conversion  health  policy  (or  a  depend- 
ent of  the  member). 

(2)  The  Secretary  concerned  shall  give  special 
consideration  to  requests  for  such  care  in  cases 
in  which  the  condition  for  which  treatment  is 
required  was  incurred  or  aggravated  by  the 
member  or  the  dependent  before  the  date  of 
the  separation  of  the  member,  particularly  if 
the  condition  is  a  result  of  the  particular  cir- 
cumstances of  the  service  of  the  member. 

(d)  Definition.— In  this  section,  the  term 
"conversion  health  policy"  means  a  health  in- 
surance policy  with  a  private  insurer,  developed 
through  negotiations  between  the  Secretary  of 
Defense  and  a  private  insurer,  that  is  available 
for  purchase  by  or  for  the  use  of  a  person  who 
is  no  longer  a  member  of  the  armed  forces  or  a 
covered  beneficiary. 

(Added    Pub.    L.    101-510,    div.    A,    title    V, 
§  502(a)(1),  Nov.  5, 1990, 104  Stat.  1555.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1142  of  this 
title. 

§  1146.  Commissary  and  exchange  beneHts 

The  Secretary  of  Defense  shall  prescribe  reg- 
ulations to  allow  a  member  of  the  armed  forces 
who  is  involuntarily  separated  from  active  duty 
during  the  five-year  period  beginning  on  Octo- 
ber 1,  1990,  to  continue  to  use  commissary  and 
exchange  stores  during  the  two-year  period  be- 
ginning on  the  date  of  the  involuntary  separa- 
tion of  the  member  in  the  same  manner  as  a 
member  on  active  duty. 

(Added    Pub.    L.    101-510,    div.    A,    title    V, 
§  502(a)(1),  Nov.  5,  1990,  104  Stat.  1556.) 

§  1147.  Use  of  military  family  housing 

(a)  Transition  for  Involuntarily  Separated 
Members.— The  Secretary  of  a  military  depart- 
ment may,  pursuant  to  regulations  prescribed 
by  the  Secretary  of  Defense,  permit  individuals 
who  are  involuntarily  separated  during  the 
five-year  period  beginning  on  October  1,  1990, 
to  continue  for  not  more  than  180  days  after 
the  date  of  such  separation  to  reside  (along 
with  other  members  of  the  individual's  house- 
hold) in  military  family  housing  provided  or 
leased  by  the  Department  of  Defense  to  such 
individual  as  a  member  of  the  armed  forces. 

(b)  Rental  Charges.— The  Secretary  con- 
cerned, pursuant  to  such  regulations,  shall  re- 
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Quire  a  reasonable  rental  charge  for  the  contin- 
ued use  of  military  family  housing  under  sub- 
section (a),  except  that  such  Secretary  may 
waive  all  or  any  portion  of  such  charge  in  any 
case  of  hardship. 

(Added  Pub.  L.  101-510.  div.  A,  title  V, 
§  502(a)(1),  Nov.  5,  1990,  104  Stat.  1556.) 

§  1148.  Relocation  assistance  for  personnel  overseas 

The  Secretary  of  Defense  shall  develop  a  pro- 
gram specifically  to  assist  members  of  the 
armed  forces  stationed  overseas  who  are  pre- 
paring for  discharge  or  release  from  active 
duty,  and  the  dependents  of  such  members,  in 
readjusting  to  civilian  life.  The  program  shall 
focus  on  the  special  needs  and  requirements  of 
such  members  and  dependents  due  to  their 
overseas  locations  and  shall  include,  to  the 
maximum  extent  possible,  computerized  job  re- 
location assistance  and  job  search  information. 

(Added  Pub.  L.  101-510,  div.  A,  title  V, 
§  502(a)(1),  Nov.  5,  1990,  104  Stat,  1556.) 

Pilot  Program 

Section  502(d)  of  Pub.  L.  101-510  provided  that: 
"During  fiscal  year  1991,  the  Secretary  shall  carry  out 
the  program  required  by  section  1148  of  title  10, 
United  States  Code,  as  added  by  subsection  (a),  at  not 
less  than  10  military  installations  located  outside  the 
United  States." 

§  1149.  Excess  leave  and  permissive  temporary  duty 

Under  regulations  prescribed  by  the  Secre- 
tary of  Defense,  the  Secretary  of  the  military 
department  concerned  shall  grant  a  member  of 
the  armed  forces  who  is  to  be  involuntarily  sep- 
arated such  excess  leave  (for  a  period  not  in 
excess  of  30  days),  or  such  permissive  tempo- 
rary duty  (for  a  period  not  in  excess  of  10  days), 
as  the  member  requires  in  order  to  facilitate 
the  member's  carrying  out  necessary  relocation 
activities  (such  as  job  search  and  residence 
search  activities),  unless  to  do  so  would  inter- 
fere with  military  missions. 

(Added  Pub.  L.  101-510,  div.  A,  title  V, 
§  502(a)(1),  Nov.  5, 1990, 104  Stat.  1557.) 

§1150.   Affiliation  with   Guard   and   Reserve   units: 
waiver  of  certain  limitations 

(a)  Preference  for  Certain  Persons.— A 
person  who  is  involuntarily  separated  from  the 
armed  forces  during  the  five-year  period  begin- 
ning on  October  1,  1990,  and  who  applies  to 
become  a  member  of  a  National  Guard  or  Re- 
serve imit  within  one  year  after  the  date  of 
such  separation  shall  be  given  preference  over 
other  equally  qualified  applicants  for  existing 
or  projected  vacancies  within  the  unit  to  which 
the  member  applies. 

(b)  Limited  Waiver  of  Strength  Limita- 
tions.—Under  regulations  prescribed  by  the 
Secretary  of  Defense,  a  person  covered  by  sub- 
section (a)  who  enters  a  National  Guard  or  Re- 
serve unit  pursuant  to  an  application  described 
in  such  subsection  may  be  retained  in  that  unit 
for  up  to  three  years  without  regard  to  reserve- 
component  strength  limitations  so  long  as  the 
individual  maintains  good  standing  in  that  unit. 

(Added  Pub.  L.  101-510,  div.  A,  title  V, 
§  502(a)(1).  Nov.  5, 1990, 104  Stat.  1557.) 
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Special  separation  benefits  programs. 
Voluntary  separation  incentive. 

AMENDBfENTS 


1991— Pub.  L.  102-190.  div.  A,  title  VI.  §§  661(a)(2), 
662(a)(2).  Dec.  5.  1991.  105  Stat.  1395.  1398,  added 
items  1174a  and  1175. 

§  1165.  Regular  warrant  officers:  separation  during 
three-year  probationary  period 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  515,  1166,  1174 
of  this  title. 

§  1166.  Regular  warrant  officers:  elimination  for  un- 
fitness or  unsatisfactory  performance 

(a)  Under  such  regulations  as  the  Secretary 
concerned  may  prescribe,  and  subject  to  the 
recommendations  of  a  board  of  officers  or  a  se- 
lection board  under  section  576  of  this  title,  a 
permanent  regular  warrant  officer  who  is  eligi- 
ble for  retirement  under  any  provision  of  law 
shall  be  retired  under  that  law  if  his  records 
and  reports  establish  his  unfitness  or  unsatis- 
factory performance  of  duty.  If  he  is  not  eligi- 
ble for  retirement  under  any  provision  of  law, 
but  since  the  date  when  he  accepted  his  origi- 
nal permanent  appointment  as  a  regular  war- 
rant officer  he  has  at  least  three  years  of  active 
service  that  could  be  credited  to  him  under  sec- 
tion 511  of  the  Career  Compensation  Act  of 
1949,  as  amended  (70  Stat.  114),  he  shall,  if  eli- 
gible therefor,  be  separated  with  separation  pay 
under  section  1174  of  this  title  or  severance  pay 
under  section  286a  of  title  14,  as  appropriate. 
However,  instead  of  being  paid  separation  pay 
or  severance  pay  he  may  be  enlisted  under  sec- 
tion 515  of  this  title.  If  he  does  not  have  three 
years  of  such  service,  he  shall  be  separated 
under  section  1165  of  this  title. 

ISee  main  edition  for  text  o/(6)] 

(As  amended  Dec.  5,  1991,  Pub.  L.  102-190,  div. 
A,  title  XI,  §  1131(5),  105  Stat.  1506.) 

References  in  Text 

Section  511  of  the  Career  Compensation  Act  of  1949, 
as  amended,  referred  to  in  subsec.  (a),  is  set  out  as  a 
note  under  section  580  of  this  title. 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-190  substituted  "sec- 
tion 576"  for  "section  560". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-190  effective  Feb.  1. 
1992,  see  section  1132  of  Pub.  L.  102-190.  set  out  as  a 
note  xmder  section  521  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  515,  576,  1174 
of  this  title;  title  14  section  286a. 

§  1168.  Discharge  or  release  from  active  duty:  limita- 
tions 

[.See  main  edition  for  text  of  ia)l 
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(b)  This  section  does  not  prevent  the  immedi- 
ate transfer  of  a  member  to  a  facility  of  the  De- 
partment of  Veterans  Affairs  for  necessary  hos- 
pital care. 

(As  amended  Pub.  L.  101-189,  div.  A.  title  XVI, 
§  1621(a)(4),  Nov.  29,  1989, 103  Stat.  1603.) 

Amendments 

1989— Subsec.  (b).  Pub.  L.  101-189  substituted  "facili- 
ty of  the  Department  of  Veterans  Affairs"  for  "Veter- 
ans' Administration  facility". 

§  1171.  Regrular  enlisted  members:  early  discharge 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  38  section  5303A. 

§  1173.  Enlisted  members:  discharge  for  hardship 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  37  sections  404, 
406:  title  38  section  5303A. 

§  1174.  Separation  pay  upon  involuntary  discharge  or 
release  from  active  duty 

(a)  Regular  Officers.— (1)  A  regular  officer 
who  is  discharged  under  chapter  36  of  this  title 
(except  under  section  630(1)(A)  or  643  of  such 
chapter)  or  under  section  580  or  6383  of  this 
title  and  who  has  completed  five  or  more,  but 
less  than  twenty,  years  of  active  service  imme- 
diately before  that  discharge  is  entitled  to  sepa- 
ration pay  computed  imder  subsection  (d)(1). 

(2)  A  regular  commissioned  officer  of  the 
Army,  Navy,  Air  Force,  or  Marine  Corps  who  is 
discharged  imder  section  630(1)(A),  643,  or  1186 
of  this  title,  and  a  regular  warrant  officer  of 
the  Army,  Navy,  Air  Force,  or  Marine  Corps 
who  is  separated  under  section  1165  or  1166  of 
this  title,  who  has  completed  six  or  more,  but 
less  than  twenty,  years  of  active  service  imme- 
diately before  that  discharge  or  separation  is 
entitled  to  separation  pay  computed  under  sub- 
section (d)(1)  or  (d)(2),  as  determined  by  the 
Secretary  of  the  military  department  con- 
cerned, unless  the  Secretary  concerned  deter- 
mines that  the  conditions  imder  which  the  offi- 
cer is  discharged  or  separated  do  not  warrant 
payment  of  such  pay. 

(b)  Regular  Enlisted  Members.— (1)  A  regu- 
lar enlisted  member  of  an  armed  force  who  is 
discharged  involimtarily  or  as  the  result  of  the 
denial  of  the  reenlistment  of  the  member  and 
who  has  completed  six  or  more,  but  less  than 
20,  years  of  active  service  immediately  before 
that  discharge  is  entitled  to  separation  pay 
computed  imder  subsection  (d)  unless  the  Sec- 
retary concerned  determines  that  the  condi- 
tions under  which  the  member  is  discharged  do 
not  warrant  payment  of  such  pay. 

(2)  Separation  pay  of  an  enlisted  member 
shall  be  computed  under  paragraph  (1)  of  sub- 
section (d),  except  that  such  pay  shall  be  com- 
puted under  paragraph  (2)  of  such  subsection 
in  the  case  of  a  member  who  is  discharged 
under  criteria  prescribed  by  the  Secretary  of 
Defense. 

(c)  Other  Members.— (1)  Except  as  provided 
in  paragraphs  (2)  and  (3),  a  member  of  an 
armed  force  other  than  a  regular  member  who 
is  discharged  or  released  from  active  duty  and 


who  has  completed  six  or  more,  but  fewer  than 
20,  years  of  active  service  immediately  before 
that  discharge  or  release  is  entitled  to  separa- 
tion pay  computed  under  subsection  (d)(1)  or 
(d)(2),  as  determined  by  the  Secretary  con- 
cerned, if— 

ISee  main  edition  for  text  of  (A)  and  (B),  (2)1 

(3)  A  member  described  in  paragraph  (1)  who 
was  not  on  the  active-duty  list  when  discharged 
or  separated  is  not  entitled  to  separation  pay 
under  this  section  unless  such  member  had 
completed  at  least  six  years  of  continuous 
active  duty  immediately  before  such  discharge 
or  release.  For  purposes  of  this  paragraph,  a 
period  of  active  duty  is  continuous  if  it  is  not 
interrupted  by  a  break  in  service  of  more  than 
30  days. 

(d)  Amount  of  Separation  Pay.— The  amount 
of  separation  pay  which  may  be  paid  to  a 
member  under  this  section  is— 

(1)  10  percent  of  the  product  of  (A)  his 
years  of  active  service,  and  (B)  12  times  the 
monthly  basic  pay  to  which  he  was  entitled  at 
the  time  of  his  discharge  or  release  from 
active  duty;  or 

(2)  one-half  of  the  amount  computed  under 
clause  (1). 

(e)  Requirement  for  Service  in  Ready  Re- 
serve; Exceptions  To  Eligibility.- (1)(A)  As  a 
condition  of  receiving  separation  pay  under  this 
section,  a  person  otherwise  eligible  for  that  pay 
shall  be  required  to  enter  into  a  written  agree- 
ment with  the  Secretary  concerned  to  serve  in 
the  Ready  Reserve  of  a  reserve  component  for 
a  period  of  not  less  than  three  years  following 
the  person's  discharge  or  release  from  active 
duty.  If  the  person  has  a  service  obligation 
under  section  651  of  this  title  or  under  any 
other  provision  of  law  that  is  not  completed  at 
the  time  the  person  is  discharged  or  released 
from  active  duty,  the  three-year  obligation 
under  this  subsection  shall  begin  on  the  day 
after  the  date  on  which  the  person  completes 
the  person's  obligation  under  such  section  or 
other  provision  of  law. 

(B)  Each  person  who  enters  into  an  agree- 
ment referred  to  in  subparagraph  (A)  who  is 
not  already  a  Reserve  of  an  armed  force  and 
who  is  qualified  shall,  upon  such  person's  dis- 
charge or  release  from  active  duty,  be  enlisted 
or  appointed,  as  appropriate,  as  a  Reserve  and 
be  transferred  to  a  reserve  component. 

(2)  A  member  who  is  discharged  or  released 
from  active  duty  is  not  eligible  for  separation 
pay  under  this  section  if  the  member— 

(A)  is  discharged  or  released  from  active 
duty  at  his  request; 

(B)  is  discharged  or  released  from  active 
duty  during  an  initial  term  of  enlistment  or 
an  initial  period  of  obligated  service; 

(C)  is  released  from  active  duty  for  training; 
or 

(D)  upon  discharge  or  release  from  active 
duty,  is  immediately  eligible  for  retired  or  re- 
tainer pay  based  on  his  military  service. 

(f )  Counting  Fractional  Years  of  Service.— 
In  determining  a  member's  years  of  active  serv- 
ice for  the  purpose  of  computing  separation 
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pay  under  this  section,  each  full  month  of  serv- 
ice that  is  in  addition  to  the  number  of  full 
years  of  service  creditable  to  the  member  is 
counted  as  one-twelfth  of  a  year  and  any  re- 
maining fractional  part  of  a  month  is  disregard- 
ed. 

(g)  Coordination  With  Other  Separation  or 
Severance  Pay  Benefits.— A  period  for  which  a 
member  has  previously  received  separation  pay 
imder  this  section  or  severance  pay  or  readjust- 
ment pay  under  any  other  provision  of  law 
based  on  service  in  the  armed  forces  may  not  be 
included  in  determining  the  years  of  service 
that  may  be  counted  in  computing  the  separa- 
tion pay  of  the  member  under  this  section. 

(h)  Coordination  With  Retired  or  Retainer 
Pay  and  Disability  Compensation.— (1)  a 
member  who  has  received  separation  pay  imder 
this  section,  or  separation  pay,  severance  pay, 
or  readjustment  pay  under  any  other  provision 
of  law,  based  on  service  in  the  armed  forces, 
and  who  later  qualifies  for  retired  or  retainer 
pay  imder  this  title  or  title  14  shall  have  de- 
ducted from  each  payment  of  such  retired  or 
retainer  pay  so  much  of  such  pay  as  is  based  on 
the  service  for  which  he  received  separation 
pay  imder  this  section  or  separation  pay,  sever- 
ance pay,  or  readjustment  pay  under  any  other 
provision  of  law  until  the  total  amoimt  deduct- 
ed is  equal  to  the  total  amoimt  of  separation 
pay,  severance  pay,  and  readjustment  pay  re- 
ceived. 

(2)  A  member  who  has  received  separation 
pay  under  this  section,  or  severance  pay  or  re- 
adjustment pay  under  any  other  provision  of 
law,  based  on  service  in  the  armed  forces  shall 
not  be  deprived,  by  reason  of  his  receipt  of  such 
separation  pay,  severance  pay,  or  readjustment 
pay,  of  any  disability  compensation  to  which  he 
is  entitled  under  the  laws  administered  by  the 
Department  of  Veterans  Affairs,  but  there  shall 
be  deducted  from  that  disability  compensation 
an  amount  equal  to  the  total  amoimt  of  separa- 
tion pay,  severance  pay,  and  readjustment  pay 
received.  Notwithstanding  the  preceding  sen- 
tence, no  deduction  may  be  made  from  disabil- 
ity compensation  for  the  amount  of  any  separa- 
tion pay,  severance  pay,  or  readjustment  pay 
received  because  of  an  earlier  discharge  or  re- 
lease from  a  period  of  active  duty  if  the  disabil- 
ity which  is  the  basis  for  that  disability  com- 
pensation was  incurred  or  aggravated  during  a 
later  period  of  active  duty. 

(i)  Regulations;  Crediting  of  Other  Coboiis- 
siONED  Service.— (1)  The  Secretary  of  Defense 
shall  prescribe  regulations,  which  shall  be  uni- 
form for  the  Army,  Navy,  Air  Force,  and 
Marine  Corps,  for  the  administration  of  this 
section. 

iSee  main  edition  for  text  0/(2)1 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1621(a)(1),  Nov.  29,  1989,  103  Stat.  1602;  Pub. 
L.  101-510,  div.  A,  title  V,  §  501(a)-(d),  (g),  (h), 
Nov.  5,  1990,  104  Stat.  1549-1551;  Pub.  L. 
102-190,  div.  A,  title  XI,  §  1131(6),  Dec.  5,  1991, 
105  Stat.  1506.) 

Amendbients 

1991— Subsec.  (a)(1).  Pub.  L.  102-190  substituted 
"section  580"  for  "section  564". 


1990— Subsec.  (a).  Pub.  L.  101-510,  §  501(a)(1),  insert- 
ed heading. 

Subsec.  (a)(1).  Pub.  L.  101-510,  §  501(g)(1),  substitut- 
ed "or  under  section  564  or  6383  of  this  title"  for 
",  under  section  564  or  6383  of  this  title,  or  under  sec- 
tion 603  or  604  of  the  Defense  Officer  Personnel  Man- 
agement Act"  and  struck  out  "or  release"  after  "that 
discharge". 

Subsec.  (a)(2).  Pub.  L.  101-510,  §  501(b)(1),  substitut- 
ed "six  or  more"  for  "five  or  more". 

Pub.  L.  101-510.  §  501(a)(2),  redesignated  subsec.  (b) 
as  subsec.  (a)(2). 

Subsec.  (b).  Pub.  L.  101-510,  §  501(a)(3),  added 
subsec.  (b).  Former  subsec.  (b)  redesignated  (a)(2). 

Subsec.  (c).  Pub.  L.  101-510,  §  501(h)(1),  inserted 
heading. 

Subsec.  (c)(1).  Pub.  L.  101-510.  §  501(g)(2).  struclt  out 
"after  September  14.  1981."  after  "member  who"  in  in- 
troductory provisions. 

Pub.  L.  101-510.  §  501(b)(1),  substituted  "six  or 
more"  for  "five  or  more"  in  introductory  provisions. 

Subsec.  (c)(3).  Pub.  L.  101-510.  §  501(b)(2).  substitut- 
ed "at  least  six  years"  for  "at  least  five  years". 

Subsec.  (d).  Pub.  L.  101-510,  §  501(h)(2),  inserted 
heading. 

Subsec.  (d)(1).  Pub.  L.  101-510,  §  501(c)(1)(A).  struck 
out  "or  $30,000,  whichever  is  less"  after  "active  duty". 

Subsec.  (d)(2).  Pub.  L.  101-510,  §  501(c)(1)(B),  struck 
out  ",  but  in  no  event  more  than  $15,000"  after  "under 
clause  (1)". 

Subsec.  (e).  Pub.  L.  101-510,  §  501(d),  amended 
subsec.  (e)  generally.  Prior  to  amendment,  subsec.  (e) 
read  as  follows:  "A  member  who— 

"(1)  is  discharged  or  released  from  active  duty  at 

his  request; 
"(2)  is  released  from  active  duty  for  training;  or 
"(3)  upon  discharge  or  release  from  active  duty,  is 

immediately   eligible   for   retired   or   retainer   pay 

based  on  his  military  service; 
is  not  eligible  for  separation  pay  imder  this  section." 

Subsec.  (f).  Pub.  L.  101-510,  §  501(h)(3),  inserted 
heading. 

Subsec.  (g).  Pub.  L.  101-510,  §  501(h)(4),  inserted 
heading. 

Pub.  L.  101-510.  §  501(c)(2),  struck  out  "(1)"  after 
"(g)"  and  struck  out  par.  (2)  which  read  as  follows: 
"The  total  amount  that  a  member  may  receive  in  sepa- 
ration pay  under  this  section  and  severance  pay  and 
readjustment  pay  under  any  other  provision  of  law, 
other  than  section  1212  of  this  title,  based  on  service 
in  the  armed  forces  may  not  exceed  $30,000." 

Subsec.  (h).  Pub.  L.  101-510.  §  501(h)(5).  inserted 
heading. 

Subsec.  (i).  Pub.  L.  101-510,  §  501(h)(6),  inserted 
heading. 

1989— Subsec.  (h)(2).  Pub.  L.  101-189  substituted 
"Department  of  Veterans  Affairs"  for  "Veterans'  Ad- 
ministration". 

Effective  Date  of  1991  Amendaient 

Amendment  by  Pub.  L.  102-190  effective  Feb.  1, 
1992,  see  section  1132  of  Pub.  L.  102-190,  set  out  as  a 
note  under  section  521  of  this  title. 

Effective  Date  of  1990  Amendb4ent 

Section  501(e)  of  Pub.  L.  101-510  provided  that: 
"(1)  Except  as  provided  in  paragraph  (2).  subsection 
(b)  of  section  1174  of  title  10.  United  States  Code,  as 
added  by  subsection  (a),  and  the  amendments  made  by 
subsections  (b),  (c),  and  (d)  [amending  this  section] 
shall  apply  with  respect  to  a  member  of  the  Armed 
Forces  who  is  discharged,  or  released  from  active  duty, 
after  the  date  of  the  enactment  of  this  Act  [Nov.  5, 
19903. 

"(2)  The  amendments  made  by  subsection  (b) 
[amending  this  section]  shall  not  apply  in  the  case  of 
a  member  (other  than  a  regular  enlisted  member)  of 
the  Armed  Forces  who  (A)  is  serving  on  active  duty  on 
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the  date  of  the  enactment  of  this  Act,  (B)  is  dis- 
charged, or  released  from  active  duty,  after  that  date; 
and  (C)  on  that  date  has  five  or  more,  but  less  than 
six.  years  of  active  service  in  the  Armed  Forces." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  580,  642,  1165, 
1166,  1174a,  1186,  6383  of  this  title. 

§  1174a.  Special  separation  benefits  programs 

(a)  Requirement  for  Programs.— The  Secre- 
tary of  each  military  department  shall  carry 
out  a  special  separation  benefits  program  under 
this  section.  An  eligible  member  of  the  armed 
forces  may  request  separation  under  the  pro- 
gram. The  request  shall  be  subject  to  the  ap- 
proval of  the  Secretary. 

(b)  Benefits.— Upon  the  approval  of  the  re- 
quest of  an  eligible  member,  the  member 
shall— 

(1)  be  released  from  active  duty  or  dis- 
charged, as  the  case  may  be;  and 

(2)  be  entitled  to— 

(A)  separation  pay  equal  to  15  percent  of 
the  product  of  (i)  the  member's  years  of 
active  service,  and  (ii)  12  times  the  monthly 
basic  pay  to  which  the  member  is  entitled 
at  the  time  of  his  discharge  or  release  from 
active  duty;  and 

(B)  the  same  benefits  and  services  as  are 
provided  under  chapter  58  of  this  title  for 
members  of  the  armed  forces  who  are  invol- 
untarily separated  within  the  meaning  of 
section  1141  of  this  title. 

(c)  Eligibility.— Subject  to  subsections  (d) 
and  (e),  a  member  of  an  armed  force  is  eligible 
for  voluntary  separation  under  a  program  es- 
tablished for  that  armed  force  pursuant  to  this 
section  if  the  member— 

(1)  has  not  been  approved  for  payment  of  a 
voluntary  separation  incentive  under  section 
1175  of  this  title; 

(2)  has  served  on  active  duty  for  more  than 
6  years  before  the  date  of  the  enactment  of 
this  section; 

(3)  has  served  on  active  duty  for  not  more 
than  20  years; 

(4)  has  served  at  least  5  years  of  continuous 
active  duty  immediately  preceding  the  date  of 
the  member's  separation  from  active  duty; 

(5)  if  a  Reserve,  is  on  an  active  duty  list; 
and 

(6)  meets  such  other  requirements  as  the 
Secretary  may  prescribe,  which  may  include 
requirements  relating  to— 

(A)  years  of  service; 

(B)  skill  or  rating; 

(C)  grade  or  rank;  and 

(D)  remaining  period  of  obligated  service. 

(d)  Program  Applicability.— The  Secretary 
of  a  military  department  may  provide  for  the 
program  imder  this  section  to  apply  to  any  of 
the  following  members: 

(DA  regular  officer  or  warrant  officer  of  an 
armed  force. 

(2)  A  regular  enlisted  member  of  an  armed 
force. 

(3)  A  member  of  an  armed  force  other  than 
a  regular  member. 

(e)  Applicability  Subject  to  Needs  of  the 
Service.— (1)  Subject  to  paragraphs  (2)  and  (3), 


the  Secretary  concerned  may  limit  the  applica- 
bility of  a  program  under  this  section  to  any 
category  of  personnel  defined  by  the  Secretary 
in  order  to  meet  a  need  of  the  armed  force 
under  the  Secretary's  jurisdiction  to  reduce  the 
number  of  members  in  certain  grades,  the 
number  of  members  who  have  completed  a  cer- 
tain number  of  years  of  active  service,  or  the 
number  of  members  who  possess  certain  mili- 
tary skills  or  are  serving  in  designated  competi- 
tive categories. 

(2)  Any  category  prescribed  by  the  Secretary 
concerned  for  regular  officers,  regular  enlisted 
members,  or  other  members  pursuant  to  para- 
graph (1)  shall  be  consistent  with  the  catego- 
ries applicable  to  regular  officers,  regular  en- 
listed members,  or  other  members,  respectively, 
under  the  voluntary  separation  incentive  pro- 
gram under  section  1175  of  this  title  or  any 
other  program  established  by  law  or  by  that 
Secretary  for  the  involuntary  separation  of 
such  members  in  the  administration  of  a  reduc- 
tion in  force. 

(3)  A  member  of  the  armed  forces  offered  a 
volimtary  separation  incentive  under  section 
1175  of  this  title  shall  also  be  offered  the  op- 
portunity to  request  separation  imder  a  pro- 
gram established  pursuant  to  this  section.  If 
the  Secretary  of  the  military  department  con- 
cerned approves  a  request  for  separation  under 
either  such  section,  the  member  shall  be  sepa- 
rated under  the  authority  of  the  section  select- 
ed by  such  member. 

(f)  Application  Requirements.— (1)  In  order 
to  be  separated  imder  a  program  established 
pursuant  to  this  section— 

(A)  a  regular  enlisted  member  eligible  for 
separation  under  that  program  shall— 

(i)  submit  a  request  for  separation  under 
the  program  before  the  expiration  of  the 
member's  term  of  enlistment;  or 

(ii)  upon  discharge  at  the  end  of  such 
term,  enter  into  a  written  agreement  (pur- 
suant to  regulations  prescribed  by  the  Sec- 
retary concerned)  not  to  request  reenlist- 
ment  in  a  regular  component;  and 

(B)  a  member  referred  to  in  subsection 
(d)(3)  eligible  for  separation  under  that  pro- 
gram shall  submit  a  request  for  separation  to 
the  Secretary  concerned  before  the  expira- 
tion of  the  member's  established  term  of 
active  service. 

(2)  For  purposes  of  this  section,  the  entry  of  a 
member  into  an  agreement  referred  to  in  para- 
graph (l)(A)(ii)  under  a  program  established 
pursuant  to  this  section  shall  be  considered  a 
request  for  separation  under  the  program. 

(g)  Other  Conditions,  Requirements,  and 
Administrative  Provisions.— Subsections  (e) 
through  (h),  other  than  subsection  (e)(2)(A),  of 
section  1174  of  this  title  shall  apply  in  the  ad- 
ministration of  programs  established  under  this 
section. 

(h)  Termination  of  Program.— (1)  Except  as 
provided  in  paragraph  (2),  the  Secretary  of  a 
military  department  may  not  conduct  a  pro- 
gram pursuant  to  this  section  after  September 
30, 1995. 
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(2)  No  member  of  the  armed  forces  may  be 
separated  under  a  program  established  pursu- 
ant to  this  section  after  the  date  of  the  termi- 
nation of  that  program. 

(Added    Pub.    L.    102-190.    div.    A,    title    VI, 
!  661(a)(1),  Dec.  5, 1991, 105  Stat.  1394.) 

References  in  Text 

The  date  of  the  enactment  of  this  section,  referred 
to  in  subsec.  (c)(2),  is  the  date  of  enactment  of  Pub.  L. 
102-190,  which  was  approved  Dec.  5, 1991. 

Commencement  of  Program 

Section  661(b)  of  Pub.  L.  102-190  provided  that: 
'The  Secretary  of  each  military  department  shall 
commence  the  program  required  by  section  1174a  of 
title  10,  United  States  Code  (as  added  by  subsection 
(a)),  not  later  than  60  days  after  the  date  of  the  enact- 
ment of  this  Act  [Dec.  5, 19911." 

Report  on  Programs 

Section  663  of  Pub.  L.  102-190  provided  that:  "Not 
later  than  180  days  after  the  date  of  the  enactment  of 
this  Act  [Dec.  5,  1991],  the  Secretary  shall  submit  to 
the  Committees  on  Armed  Services  of  the  Senate  and 
House  of  Representatives  a  report  containing  the  Sec- 
retary's assessment  of  the  effectiveness  of  the  pro- 
grams established  imder  sections  1174a  and  1175  of 
title  10,  United  States  Code,  as  added  by  sections  661 
and  662." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  In  section  1175  of  this 
title. 

§  1175.  Voluntary  separation  incentive 

(a)  Consistent  with  this  section  and  the  avail- 
ability of  appropriations  for  this  purpose,  the 
Secretary  of  Defense  may  provide  a  financial 
incentive  to  members  of  the  armed  forces  de- 
scribed in  subsection  (b)  for  voluntary  appoint- 
ment, enlistment,  or  transfer  to  a  Reserve  ^ 
component,  requested  and  approved  imder  sub- 
section (c),  for  the  period  of  time  the  member 
serves  in  a  reserve  component. 

(b)  The  Secretary  of  Defense  may  provide  the 
incentive  to  a  member  of  the  armed  forces  if 
the  member— 

(1)  has  served  on  active  duty  for  more  than 
6  but  less  than  20  years; 

(2)  has  served  at  least  5  years  of  continuous 
active  duty  immediately  preceding  the  date  of 
separation; 

(3)  if  a  Reserve,  is  on  the  active  duty  list; 
and 

(4)  meets  such  other  requirements  as  the 
Secretary  may  prescribe  from  time  to  time, 
which  may  include  requirements  relating  to— 

(A)  years  of  service; 

(B)  skill  or  rating; 

(C)  grade  or  rank;  and 

(D)  remaining  period  of  obligated  service. 

(c)  A  member  of  the  armed  forces  offered  a 
voluntary  separation  incentive  under  this  sec- 
tion shall  be  offered  the  opportunity  to  request 
separation  under  a  program  established  pursu- 
ant to  section  1174a  of  this  title.  If  the  Secre- 
tary of  the  military  department  concerned  ap- 
proves a  request  for  separation  under  either 
such  section,  the  member  shall  be  separated 


^  So  in  original.  Probably  should  not  be  capitalized. 


under  the  authority  of  the  section  selected  by 
such  member. 

(d)(1)  A  member  of  the  armed  forces  de- 
scribed in  subsection  (b)  may  request  volimtary 
appointment,  enlistment,  or  transfer  to  a  re- 
serve component  accompanied  by  this  incen- 
tive, provided  the  member  has  completed  6 
years  of  active  service  prior  to  the  time  this 
provision  is  enacted. 

(2)  The  Secretary,  in  his  discretion,  may  ap- 
prove or  disapprove  a  request  according  to  the 
needs  of  the  armed  forces. 

(3)  After  September  30,  1995,  the  Secretary 
may  not  approve  a  request. 

(e)(1)  The  annual  payment  of  the  incentive 
shall  equal  2.5  percent  of  the  monthly  basic 
pay  the  member  receives  on  the  date  appointed, 
enlisted,  or  transferred  to  the  reserve  compo- 
nent, multiplied  by  twelve  and  multiplied  again 
by  the  member's  years  of  service.  The  annual 
payment  will  be  made  for  a  period  equal  to  the 
number  of  years  that  is  equal  to  twice  the 
number  of  years  of  service  of  the  member. 

(2)  A  member  entitled  to  voluntary  separa- 
tion incentive  pajrments  who  is  also  entitled  to 
basic  pay  for  active  or  reserve  service,  or  com- 
pensation for  inactive  duty  training,  shall  for- 
feit an  amount  of  voluntary  separation  incen- 
tive payable  for  the  same  period  that  is  equal  to 
the  total  amoimt  of  basic  pay,  or  compensation, 
received. 

(3)  A  member  who  has  received  the  voluntary 
separation  incentive  and  who  qualifies  for  re- 
tired or  retainer  pay  imder  this  title  shall  have 
deducted  from  each  payment  of  such  retired  or 
retainer  pay  so  much  of  such  pay  as  is  based  on 
the  service  for  which  he  received  the  volimtary 
separation  incentive  imtil  the  total  amount  de- 
ducted equals  the  total  amoimt  of  voluntary 
separation  incentive  received. 

(4)  A  member  who  is  receiving  voluntary  sep- 
aration incentive  payments  shall  not  be  de- 
prived of  this  incentive  by  reason  of  entitle- 
ment to  disability  compensation  under  the  laws 
administered  by  the  Department  of  Veterans 
Affairs,  but  there  shall  be  deducted  from  volun- 
tary separation  incentive  payments  an  amount 
equal  to  the  amount  of  any  such  disability  com- 
pensation concurrently  received.  Notwithstand- 
ing the  preceding  sentence,  no  deduction  may 
be  made  from  voluntary  separation  incentive 
pajnnents  for  any  disability  compensation  re- 
ceived because  of  an  earlier  period  of  active 
duty  if  the  voluntary  separation  incentive  is  re- 
ceived because  of  discharge  or  release  from  a 
later  period  of  active  duty. 

(5)  The  years  of  service  of  a  member  for  pur- 
poses of  this  section  shall  be  computed  in  ac- 
cordance with  section  1405  of  this  title. 

(6)  Years  of  service  that  form  the  basis  of  the 
payment  under  paragraph  (5)  may  not  be 
counted  in  computing  eligibility  for,  or  the 
amoimt  of,  annuities  under  title  5  or  any  other 
law  providing  annuities  to  Federal  civilian  em- 
ployees. 

(f )  The  member's  right  to  incentive  payments 
shall  not  be  transferable,  except  that  the 
member  may  designate  beneficiaries  to  receive 
the  payments  in  the  event  of  the  member's 
death. 
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(g)  Subject  to  subsection  (h).  payments  under 
this  provision  shall  be  paid  from  appropriations 
available  to  the  Department  of  Defense. 

(h)(1)  There  is  established  on  the  books  of 
the  Treasury  a  fund  to  be  known  as  the  "Vol- 
untary Separation  Incentive  Fund"  (herein- 
after in  this  subsection  referred  to  as  the 
"Fund").  The  Fund  shall  be  administered  by 
the  Secretary  of  the  Treasury.  The  Fund  shall 
be  used  for  the  accumulation  of  funds  in  order 
to  finance  on  an  actuarially  soimd  basis  the  li- 
abilities of  the  Department  of  Defense  under 
this  section. 

(2)  There  shall  be  deposited  in  the  Fund  the 
following,  which  shall  constitute  the  assets  of 
the  Fund: 

(A)  Amounts  paid  into  the  Fimd  under 
paragraphs  (5),  (6),  and  (7). 

(B)  Any  amount  appropriated  to  the  Fund. 

(C)  Any  retiuTi  on  investment  of  the  assets 
of  the  Fund. 

(3)  All  volimtary  separation  incentive  pay- 
ments made  after  December  31,  1992,  under 
this  section  shall  be  paid  out  of  the  Fimd.  To 
the  extent  provided  in  appropriation  Acts,  the 
assets  of  the  Fund  shall  be  available  to  pay  vol- 
untary separation  incentives  under  this  section. 

(4)  The  Department  of  Defense  Retirement 
Board  of  Actuaries  (hereinafter  in  this  subsec- 
tion referred  to  as  the  "Board")  shall  perform 
the  same  functions  regarding  the  Fund,  as  pro- 
vided in  this  subsection,  as  such  Board  per- 
forms regarding  the  Department  of  Defense 
Military  Retirement  Fund. 

(5)  Not  later  than  January  1,  1993,  the  Board 
shall  determine  the  amoimt  that  is  the  present 
value,  as  of  that  date,  of  the  future  benefits 
payable  under  this  section  in  the  case  of  per- 
sons who  are  separated  pursuant  to  this  section 
before  that  date.  The  amoimt  so  determined  is 
the  original  unfimded  liability  of  the  Fund. 
The  Board  shall  determine  an  appropriate  am- 
ortization period  and  schedule  for  liquidation 
of  the  original  unfimded  liability.  The  Secre- 
tary shall  make  deposits  to  the  Fund  in  accord- 
ance with  that  amortization  schedule. 

(6)  For  persons  separated  under  this  section 
on  or  after  January  1,  1993,  the  Secretary  shall 
deposit  in  the  Fund  during  the  period  begin- 
ning on  that  date  and  ending  on  September  30, 
1995— 

(A)  such  sums  as  are  necessary  to  pay  the 
current  liabilities  imder  this  section  during 
such  period;  and 

(B)  the  amount  equal  to  the  present  value, 
as  of  September  30,  1995,  of  the  future  bene- 
fits payable  imder  this  section,  as  determined 
by  the  Board. 

(7)(A)  For  each  fiscal  year  after  fiscal  year 
1996,  the  Board  shall— 

(i)  carry  out  an  actuarial  valuation  of  the 
Fund  and  determine  any  unfunded  liability  of 
the  Fund  which  deposits  under  paragraphs 
(5)  and  (6)  do  not  liquidate,  taking  into  con- 
sideration any  cimiulative  actuarial  gain  or 
loss  to  the  Fund; 

(ii)  determine  the  period  over  which  that 
imf  imded  liability  should  be  liquidated;  and 

(iii)  determine  for  the  following  fiscal  year, 
the  total  amount,  and  the  monthly  amount. 


of  the  Department  of  Defense  contributions 
that  must  be  made  to  the  Fund  during  that 
fiscal  year  in  order  to  fund  the  imf unded  li- 
abilities of  the  Fund  over  the  applicable  am- 
ortization periods. 

(B)  The  Board  shall  carry  out  its  responsibil- 
ities for  each  fiscal  year  in  sufficient  time  for 
the  amounts  referred  to  in  subparagraph 
(A)(iii)  to  be  included  in  budget  requests  for 
that  fiscal  year. 

(C)  The  Secretary  of  Defense  shall  pay  into 
the  Fund  at  the  end  of  each  month  as  the  De- 
partment of  Defense  contribution  to  the  Fund 
the  amount  necessary  to  liquidate  unfunded  li- 
abilities of  the  Fund  in  accordance  with  the 
amortization  schedules  determined  by  the 
Board. 

(8)  Amoimts  paid  into  the  Fund  under  this 
subsection  shall  be  paid  from  funds  available 
for  the  pay  of  members  of  the  armed  forces 
imder  the  Jurisdiction  of  the  Secretary  of  each 
military  department. 

(9)  The  investment  provisions  of  section  1467 
of  this  title  shall  apply  to  the  Voluntary  Sepa- 
ration Incentive  Fund. 

(i)  The  Secretary  of  Defense  may  issue  such 
regulations  as  may  be  necessary  to  carry  out 
this  section. 

(Added    Pub.    L.    102-190,    div.    A,    title    VI, 
§  662(a)(1),  Dec.  5,  1991,  105  Stat.  1396.) 

References  in  Text 

The  time  this  provision  is  enacted,  referred  to  in 
subsec.  (d)(1),  probably  means  the  date  of  enactment 
of  Pub.  L.  102-190,  which  was  approved  Dec.  5,  1991. 

Tax  Treatment  of  Incentive  Payment 

Section  662(b)  of  Pub.  L.  102-190  provided  that: 
"Notwithstanding  the  Internal  Revenue  Code  of  1986 
[26  U.S.C.  1  et  seq.]  and  any  other  provision  of  law. 
any  volimtary  separation  incentive  paid  to  a  member 
of  the  Armed  Forces  under  section  1175  of  title  10, 
United  States  Code  (as  added  by  subsection  (a)),  shall 
be  includable  in  gross  income  for  federal  tax  purposes 
only  for  the  taxable  year  in  which  such  incentive  is 
paid  to  the  participant  or  beneficiary  of  the  member." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1174a  of  this 
title. 

CHAPTER  60— SEPARATION  OF  REGULAR  OF- 
FICERS  FOR  SUBSTANDARD  PERFORMANCE 
OF  DUTY  OR  FOR  CERTAIN  OTHER  REA- 
SONS 

§  1186.  OfHcer  considered  for  removal:  voluntary  re- 
tirement or  discharge 

ISee  main  edition  for  text  of  (a)  and  (b)l 

(c)  An  officer  who  is  discharged  under  subsec- 
tion (b)(2)  is  entitled,  if  eligible  therefor,  to  sep- 
aration pay  under  section  1174(a)(2)  of  this 
title. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  V, 
§  501(f)(1),  Nov.  5,  1990,  104  Stat.  1550.) 

AMENDBoarrs 

1990— Subsec.  (c).  Pub.  L.  101-510  substituted  "sec- 
tion 1174(a)(2)"  for  "section  1174(b)". 
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CHAPTER  61— RETIREMENT  OR  SEPARATION 
FOR  PHYSICAL  DISABILITY 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  1142,  1370, 
1402,  1402a,  1408,  1409,  1431,  1452  of  this  title;  title  14 
section  294;  title  33  section  857a;  title  37  sections  404, 
406;  title  42  sections  212,  213a. 

§  1201.  Regulars  and  members  on  active  duty  for 
more  than  30  days:  retirement 

Upon  a  determination  by  the  Secretary  con- 
cerned that  a  member  of  a  regular  component 
of  the  armed  forces  entitled  to  basic  pay,  or  any 
other  member  of  the  armed  forces  entitled  to 
basic  pay  who  has  been  called  or  ordered  to 
active  duty  (other  than  for  training  under  sec- 
tion 270(b)  of  this  title)  for  a  period  of  more 
than  30  days,  is  unfit  to  perform  the  duties  of 
his  office,  grade,  rank,  or  rating  because  of 
physical  disability  incurred  while  entitled  to 
basic  pay,  the  Secretary  may  retire  the 
member,  with  retired  pay  computed  under  sec- 
tion 1401  of  this  title,  if  the  Secretary  also  de- 
termines that— 

ISee  main  edition  for  text  ofil)  and  (2)1 

(3)  either— 

(A)  the  member  has  at  least  20  years  of 
service  computed  under  section  1208  of  this 
title;  or 

(B)  the  disability  is  at  least  30  percent 
imder  the  standard  schedule  of  rating  dis- 
abilities in  use  by  the  Department  of  Veter- 
ans Affairs  at  the  time  of  the  determina- 
tion; and  either— 

iSee  main  edition  for  text  of(i)  to  (iv)} 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  1 1621(a)(1),  103  Stat.  1602.) 

Amendiosnts 

1989— Par.  (3)(B).  Pub.  L.  101-189  substituted  "De- 
partment of  Veterans  Affairs"  for  "Veterans'  Adminis- 
tration". 

§1203.  Regulars  and  members  on  active  duty  for 
more  than  30  days:  separation 

Upon  a  determination  by  the  Secretary  con- 
cerned that  a  member  of  a  regular  component 
of  the  armed  forces  entitled  to  basic  pay,  or  any 
other  member  of  the  armed  forces  entitled  to 
basic  pay  who  has  been  called  or  ordered  to 
active  duty  (other  than  for  training  under  sec- 
tion 270(b)  of  this  title)  for  a  period  of  more 
than  30  days,  is  unfit  to  perform  the  duties  of 
his  office,  grade,  rank,  or  rating  because  of 
physical  disability  incurred  while  entitled  to 
basic  pay,  the  member  may  be  separated  from 
his  armed  force,  with  severance  pay  computed 
under  section  1212  of  this  title,  if  the  Secretary 
also  determines  that— 

{.See  main  edition  for  text  ofiDto  (3)1 

(4)  either— 

(A)  the  disability  is  less  than  30  percent 
under  the  standard  schedule  of  rating  dis- 
abilities in  use  by  the  Department  of  Veter- 
ans Affairs  at  the  time  of  the  determina- 
tion, and  the  disability  was  (i)  the  proxi- 


mate result  of  performing  active  duty,  (ii) 
incurred  in  line  of  duty  in  time  of  war  or 
national  emergency,  or  (iii)  incurred  in  line 
of  duty  after  September  14, 1978; 

(B)  the  disability  is  less  than  30  percent 
under  the  standard  schedule  of  rating  dis- 
abilities in  use  by  the  Department  of  Veter- 
ans Affairs  at  the  time  of  the  determina- 
tion, and  the  member  has  at  least  eight 
years  of  service  computed  under  section 
1208  of  this  title,  or 

(C)  the  disability  is  at  least  30  percent 
under  the  standard  schedule  of  rating  dis- 
abilities in  use  by  the  Department  of  Veter- 
ans Affairs  at  the  time  of  the  determina- 
tion, the  disability  was  neither  (i)  the  proxi- 
mate result  of  performing  active  duty,  (ii) 
incurred  in  line  of  duty  in  time  of  war  or 
national  emergency,  nor  (iii)  incurred  in 
line  of  duty  after  September  14,  1978,  and 
the  member  has  less  than  eight  years  of 
service  computed  under  section  1208  of  this 
title  on  the  date  when  he  would  otherwise 
be  retired  imder  section  1201  of  this  title  or 
placed  on  the  temporary  disability  retired 
list  under  section  1202  of  this  title. 

However,  if  the  member  is  eligible  for  transfer 
to  the  inactive  status  list  under  section  1209  of 
this  title,  and  so  elects,  he  shall  be  transferred 
to  that  list  instead  of  being  separated. 

(As  amended  Nov.  29,  1989.  Pub.  L.  101-189.  div. 
A,  title  XVI,  §  1621(a)(1).  103  Stat.  1602.) 

Amendments 

1989— Par.  (4)(A)  to  (C).  Pub.  L.  101-189  substituted 
"Department  of  Veterans  Affairs"  for  "Veterans'  Ad- 
ministration" wherever  appearing. 

§  1204.  Members  on  active  duty  for  30  days  or  less:  re- 
tirement 

Upon  a  determination  by  the  Secretary  con- 
cerned that  a  member  of  the  armed  forces  not 
covered  by  section  1201,  1202.  or  1203  of  this 
title  is  unfit  to  perform  the  duties  of  his  office, 
grade,  rank,  or  rating  because  of  physical  dis- 
ability, the  Secretary  may  retire  the  member 
with  retired  pay  computed  under  section  1401 
of  this  title,  if  the  Secretary  also  determines 
that— 

iSee  main  edition  for  text  ofil)  to  (3)1 

(4)  either— 

(A)  the  member  has  at  least  20  years  of 
service  computed  imder  section  1208  of  this 
title;  or 

(B)  the  disability  is  at  least  30  percent 
under  the  standard  schedule  of  rating  dis- 
abilities in  use  by  the  Department  of  Veter- 
ans Affairs  at  the  time  of  the  determina- 
tion. 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI.  §  1621(a)(1).  103  Stat.  1602.) 

Amendments 

1989— Par.  (4)(B).  Pub.  L.  101-189  substituted  "De- 
partment of  Veterans  Affairs"  for  "Veterans'  Adminis- 
tration". 
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§  1206.  Members  on  active  duty  for  30  days  or  less: 
separation 

Upon  a  determination  by  the  Secretary  con- 
cerned that  a  member  of  the  armed  forces  not 
covered  by  section  1201,  1202,  or  1203  of  this 
title  is  unfit  to  perform  the  duties  of  his  office, 
grade,  rank,  or  rating  because  of  physical  dis- 
ability, the  member  may  be  separated  from  his 
armed  force,  with  severance  pay  computed 
imder  section  1212  of  this  title,  if  the  Secretary 
also  determines  that— 

LSee  main  edition  for  text  ofiDto  (3)1 

(4)  the  disability  is  less  than  30  percent 
under  the  standard  schedule  of  rating  disabil- 
ities in  use  by  the  Department  of  Veterans 
Affairs  at  the  time  of  the  determination,  and 
was  the  proximate  result  of  performing  active 
duty  or  inactive-duty  training. 

However,  if  the  member  is  eligible  for  transfer 
to  the  inactive  status  list  under  section  1209  of 
this  title,  and  so  elects,  he  shall  be  transferred 
to  that  list  instead  of  being  separated. 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1621(a)(1),  103  Stat.  1602.) 

Amendments 

1989— Par.  (4).  Pub.  L.  101-189  substituted  "Depart- 
ment of  Veterans  Affairs"  for  "Veterans*  Administra- 
tion". 

§  1209.  Transfer  to  inactive  status  list  instead  of  sepa- 
ration 

Any  member  of  the  armed  forces  who  has  at 
least  20  years  of  service  computed  under  section 
1332  of  this  title,  and  who  would  be  qualified 
for  retirement  imder  this  chapter  but  for  the 
fact  that  his  disability  is  less  than  30  percent 
under  the  standard  schedule  of  rating  disabil- 
ities in  use  by  the  Department  of  Veterans  Af- 
fairs at  the  time  of  the  determination,  may 
elect,  instead  of  being  separated  under  this 
chapter,  to  be  transferred  to  the  inactive  status 
list  under  section  1335  of  this  title  and,  if  other- 
wise eligible,  to  receive  retired  pay  under  chap- 
ter 71  of  this  title  upon  becoming  60  years  of 
age. 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1621(a)(1),  103  Stat.  1602.) 

AMENDBfENTS 

1989— Pub.  L.  101-189  substituted  "Department  of 
Veterans  Affairs"  for  "Veterans'  Administration". 

§  1210.  Members  on  temporary  disability  retired  list: 
periodic  physical  examination;  final  determina- 
tion of  status 

ISee  main  edition  for  text  of  (a)  and  (6)] 

(c)  If,  as  a  result  of  a  periodic  examination 
under  subsection  (a),  or  upon  a  final  determina- 
tion under  subsection  (b),  it  is  determined  that 
the  member's  physical  disability  is  of  a  perma- 
nent nature  and  stable  and  is  at  least  30  per- 
cent under  the  standard  schedule  of  rating  dis- 
abilities in  use  by  the  Department  of  Veterans 
Affairs  at  the  time  of  the  determination,  his 
name  shall  be  removed  from  the  temporary  dis- 
ability retired  list  and  he  shall  be  retired  under 


section  1201  or  1204  of  this  title,  whichever  ap- 
plies. 

(d)  If,  as  a  result  of  a  periodic  examination 
under  subsection  (a),  or  upon  a  final  determina- 
tion under  subsection  (b),  it  is  determined  that 
the  member's  physical  disability  is  of  a  perma- 
nent nature  and  stable  and  is  less  than  30  per- 
cent imder  the  standard  schedule  of  rating  dis- 
abilities in  use  by  the  Department  of  Veterans 
Affairs  at  the  time  of  the  determination,  and  if 
he  has  at  least  20  years  of  service  computed 
under  section  1208  of  this  title,  his  name  shall 
be  removed  from  the  temporary  disability  re- 
tired list  and  he  shall  be  retired  under  section 
1201  or  1204  of  this  title,  whichever  applies, 
with  retired  pay  computed  imder  section  1401 
of  this  title. 

(e)  If,  as  a  result  of  a  periodic  examination 
under  subsection  (a),  or  upon  a  final  determina- 
tion under  subsection  (b),  it  is  determined  that 
the  member's  physical  disability  is  less  than  30 
percent  under  the  standard  schedule  of  rating 
disabilities  in  use  by  the  Department  of  Veter- 
ans Affairs  at  the  time  of  the  determination, 
and  if  he  has  less  than  20  years  of  service  com- 
puted under  section  1208  of  this  title,  his  name 
shall  be  removed  from  the  temporary  disability 
retired  list  and  he  may  be  separated  under  sec- 
tion 1203  or  1206  of  this  title,  whichever  ap- 
plies. 

iSee  main  edition  for  text  of  if)  to  (7i)] 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1621(a)(1),  103  Stat.  1602.) 

Amendbaents 

1989— Subsecs.  (c)  to  (e).  Pub.  L.  101-189  substituted 
"Department  of  Veterans  Affairs"  for  "Veterans'  Ad- 
ministration" wherever  appearing. 

§  1212.  Disability  severance  pay 

iSee  main  edition  for  text  of  (a)  and  (6)] 

(c)  The  amount  of  disability  severance  pay  re- 
ceived imder  this  section  shall  be  deducted 
from  any  compensation  for  the  same  disability 
to  which  the  former  member  of  the  armed 
forces  or  his  dependents  become  entitled  under 
any  law  administered  by  the  Department  of 
Veterans  Affairs.  However,  no  deduction  may 
be  made  from  any  death  compensation  to 
which  his  dependents  become  entitled  after  his 
death. 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1621(a)(1),  103  Stat.  1602.) 

Amendments 

1989— Subsec.  (c).  Pub.  L.  101-189  substituted  "De- 
partment of  Veterans  Affairs"  for  "Veterans*  Adminis- 
tration". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1203,  1206  of 
this  title;  title  38  section  1161. 

§  1216.  Secretaries:  powers,  functions,  and  duties 

iSee  main  edition  for  text  of  (a)  and  (6)] 

(c)  The  Secretary  concerned  or  the  Secretary 
of  Veterans  Affairs,  as  prescribed  by  the  Presi- 
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dent,  has  the  powers,  functions,  and  duties 
under  this  chapter  incident  to  hospitalization, 
reexaminations,  and  the  payment  of  disability 
retired  pay  within  his  department  or  agency. 

LSee  main  edition  for  text  o/(d)] 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1621(a)(2),  103  Stat.  1603.) 

Amendbients 

1989— Subsec.  (c).  Pub.  L.  101-189  substituted  "Sec- 
retary of  Veterans  Affairs"  for  "Administrator  of  Vet- 
erans' Affairs". 

§  1218.  Discharge  or  release  from  active  duty:  claims 
for  compensation,  pension,  or  hospitalization 

(a)  A  member  of  an  armed  force  may  not  be 
discharged  or  released  from  active  duty  because 
of  physical  disability  imtil  he— 

(1)  has  made  a  claim  for  compensation,  pen- 
sion, or  hospitalization,  to  be  filed  with  the 
Department  of  Veterans  Affairs,  or  has  re- 
fused to  make  such  a  claim;  or 

ISee  main  edition  for  text  of  (2);  (b)1 

(c)  This  section  does  not  prevent  the  inmiedi- 
ate  transfer  of  a  member  to  a  facility  of  the  De- 
partment of  Veterans  Affairs  for  necessary  hos- 
pital care. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1621(a)(1),  (4),  Nov.  29,  1989,  103  Stat.  1602, 
1603.) 

Amendments 

1989— Subsec.  (a)(1).  Pub.  L.  101-189,  §  1621(a)(1), 
substituted  "Department  of  Veterans  Affairs"  for 
"Veterans'  Administration". 

Subsec.  (c).  Pub.  L.  101-189,  §  1621(a)(4),  substituted 
"facility  of  the  Department  of  Veterans  Affairs"  for 
"Veterans'  Administration  facility". 

CHAPTER  63— RETIREMENT  FOR  AGE 

§  1251.  Age  62:  regular  commissioned  officers;  excep- 
tions 

iSee  main  edition  for  text  ofia)  and  (6)] 

(c)  iSee  main  edition  for  text  of  i  1)1 
(2)(A)  Except  as  provided  in  subparagraph 
(B),  a  deferment  under  this  subsection  may  not 
extend  beyond  the  first  day  of  the  month  fol- 
lowing the  month  in  which  the  officer  becomes 
68  years  of  age. 

(B)  The  Secretary  concerned  may  extend  a 
deferment  imder  this  subsection  beyond  the 
day  referred  to  in  subparagraph  (A)  if  the  Sec- 
retary determines  that  extension  of  the  defer- 
ment is  necessary  for  the  needs  of  the  military 
department  concerned.  Such  an  extension  shall 
be  made  on  a  case-by-case  basis  and  shall  be  for 
such  period  as  the  Secretary  considers  appro- 
priate. 

ISee  main  edition  for  text  ofi3)l 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VII, 
§  709,  Nov.  29,  1989,  103  Stat.  1476.) 

Amendments 

1989— Subsec.  (c)(2).  Pub.  L.  101-189  designated  ex- 
isting provisions  as  subpar.  (A),  substituted  "Except  as 
provided  in  subparagraph  (B).  a  deferment"  for  "A  de- 


ferment" and  "68  years  of  age"  for  "67  years  of  age", 
and  added  subpar.  (B). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1401,  1406  of 
this  title. 

§  1263.  Age  62:  warrant  officers 

References  in  Text 

Section  511  of  the  Career  Compensation  Act  of  1949. 
referred  to  in  subsec.  (a),  is  set  out  as  a  note  under  sec- 
tion 580  of  this  title. 

CHAPTER  65— RETIREMENT  OF  WARRANT 
OFFICERS  FOR  LENGTH  OF  SERVICE 

§  1293.  Twenty  years  or  more:  warrant  ofHcers 

References  in  Text 

Section  511  of  the  Career  Compensation  Act  of  1949, 
referred  to  in  text,  is  set  out  as  a  note  under  section 
580  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  580,  1401,  1406 
of  this  title;  title  14  section  334. 

§  1305.  Thirty  years  or  more:  regular  warrant  officers 

(a)(1)  Except  as  provided  in  paragraph  (2),  a 
regular  warrant  officer  (other  than  a  regular 
Army  warrant  officer  in  the  grade  of  chief  war- 
rant officer,  W-5)  who  has  at  least  30  years  of 
active  service  that  could  be  credited  to  him 
under  section  511  of  the  Career  Compensation 
Act  of  1949,  as  amended  (70  Stat.  114)  shall  be 
retired  60  days  after  he  completes  that  service, 
except  as  provided  by  section  8301  of  title  5. 

(2)(A)  A  regular  Army  warrant  officer  in  the 
grade  of  chief  warrant  officer,  W-5,  who  has  at 
least  30  years  of  active  service  as  a  warrant  offi- 
cer that  could  be  credited  to  him  under  section 
511  of  the  Career  Compensation  Act  of  1949,  as 
amended  (70  Stat.  114),  shall  be  retired  60  days 
after  the  date  on  which  he  completes  that  serv- 
ice, except  as  provided  by  section  8301  of  title  5. 

(B)  A  regular  Army  warrant  officer  in  a  war- 
rant officer  grade  below  the  grade  of  chief  war- 
rant officer,  W-5,  who  completes  24  years  of 
active  service  as  a  warrant  officer  before  he  is 
required  to  be  retired  under  paragraph  (1)  shall 
be  retired  60  days  after  the  date  on  which  he 
completes  24  years  of  active  service  as  a  war- 
rant officer,  except  as  provided  by  section  8301 
of  title  5. 

ISee  main  edition  for  text  ofib)  and  (c)] 

(As  amended  Dec.  5,  1991,  Pub.  L.  102-190,  div. 
A,  title  XI.  §  1116,  105  Stat.  1503.) 

References  in  Text 

Section  511  of  the  Career  Compensation  Act  of  1949, 
referred  to  in  subsec.  (a),  is  set  out  as  a  note  imder  sec- 
tion 580  of  this  title. 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-190  designated  exist- 
ing provisions  as  par.  (1),  substituted  "Except  as  pro- 
vided in  paragraph  (2),  a  regular  warrant  officer 
(other  than  a  regular  Army  warrant  officer  in  the 
grade  of  chief  warrant  officer,  W-5)"  for  "A  perma- 
nent regular  warrant  officer",  and  added  par.  (2). 
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Effective  Date  of  1991  Amendiient 

Amendment  by  Pub.  L.  102-190  effective  Feb.  1, 
1992,  see  section  1132  of  Pub.  L.  102-190,  set  out  as  a 
note  under  section  521  of  this  title. 

CHAPTER  67— RETIRED  PAY  FOR  NON- 
REGULAR  SERVICE 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  675,  676,  687, 
1053.  1064,  1065.  1076,  1370,  1407,  1409,  1447.  1448, 
1450,  1451,  1452,  1463,  3961,  6034,  8961  of  this  title; 
title  5  sections  8332,  8411;  title  38  sections  1965,  1968. 

§  1331.  Age  and  service  requirements 

ISee  main  edition  for  text  ofia)  to  (c)] 

(d)  The  Secretary  concerned  shall  provide  for 
notifying  each  person  who  has  completed  the 
years  of  service  required  for  eligibility  for  re- 
tired pay  under  this  chapter.  The  notice  must 
be  sent,  in  writing,  to  the  person  concerned 
within  one  year  after  he  has  completed  that 
service.  Such  notice  shall  include  notification  of 
the  elections  available  to  such  person  under  the 
Survivor  Benefit  Plan  established  under  sub- 
chapter II  of  chapter  73  of  this  title  and  the 
Supplemental  Survivor  Benefit  Plan  estab- 
lished imder  subchapter  III  of  that  chapter, 
and  the  effects  of  such  elections. 

ISee  main  edition  for  text  o/(e)] 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XIV,  §  1404(b)(1),  103  Stat.  1586.) 

Amendbients 

1989— Subsec.  (d).  Pub.  L.  101-189  inserted  "and  the 
Supplemental  Survivor  Benefit  Plan  established  under 
subchapter  III  of  that  chapter,"  after  "this  title". 

Effective  Date  of  1989  Amendment 

Section  1404(b)(3)  of  Pub.  L.  101-189,  as  amended  by 
Pub.  L.  101-510,  div.  A,  title  VI,  §  631(1),  Nov.  5,  1990, 
104  Stat.  1580,  provided  that:  "The  amendments  made 
by  paragraphs  (1)  and  (2)  [amending  this  section  and 
section  5301  of  Title  38,  Veterans*  Benefits]  shall  take 
effect  on  April  1, 1992." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1332,  1338, 
1401.  1405,  1406,  1407,  1408,  1447,  1448.  1482,  4342, 
6954.  9342  of  this  title. 

§  1332.  Computation  of  years  of  service  in  determin- 
ing entitlement  to  retired  pay 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  676, 1002, 1006. 
1209,  1331,  1333,  1482,  3850,  6389,  6391,  8850  of  this 
title. 

CHAPTER  69— RETIRED  GRADE 

§1370.  Commissioned  officers:  general  rule;  excep- 
tions 

(a)  iSee  main  edition  for  text  of  i  1)1 
(2)(A)  In  order  to  be  eligible  for  voluntary  re- 
tirement under  any  provision  of  this  title  in  a 
grade  above  major  or  lieutenant  commander 
and  below  lieutenant  general  or  vice  admiral,  a 
commissioned  officer  of  the  Army,  Navy,  Air 
Force,  or  Marine  Corps  must  have  served  on 
active  duty  in  that  grade  for  not  less  than  three 


years,  except  that  the  Secretary  of  Defense 
may  authorize  the  Secretary  of  a  military  de- 
partment to  reduce  such  period  to  a  period  not 
less  than  two  years  in  the  case  of  retirements 
effective  during  the  five-year  period  beginning 
on  October  1, 1990. 

(B)  The  President  may  waive  subparagraph 
(A)  in  individual  cases  involving  extreme  hard- 
ship or  exceptional  or  unusual  circumstances. 
The  authority  of  the  President  under  the  pre- 
ceding sentence  may  not  be  delegated. 

(C)  The  number  of  officers  in  an  armed  force 
in  a  grade  for  whom  a  reduction  is  made  during 
any  fiscal  year  in  the  period  of  service-in-grade 
otherwise  required  under  this  paragraph  may 
not  exceed  the  number  equal  to  two  percent  of 
the  authorized  active-duty  strength  for  that 
fiscal  year  for  officers  of  that  armed  force  in 
that  grade. 

ISee  main  edition  for  text  of  (3);  (6)  and  (c)3 

(As  amended  Pub.  L.  101-510,  div.  A,  title  V, 
§  522,  Nov.  5,  1990,  104  Stat.  1561.) 

Amendments 

1990— Subsec.  (a)(2).  Pub.  L.  101-510  inserted  "(A)" 
after  "(2)",  inserted  before  period  at  end  of  first  sen- 
tence ",  except  that  the  Secretary  of  Defense  may  au- 
thorize the  Secretary  of  a  mUitary  department  to 
reduce  such  period  to  a  period  not  less  than  two  years 
in  the  case  of  retirements  effective  during  the  five- 
year  period  beginning  on  October  1,  1990".  designated 
second  and  third  sentences  as  subpar.  (B),  substituted 
"subparagraph  (A)"  for  "the  preceding  sentence",  and 
added  subpar.  (C). 

CHAPTER  71—COMPUTATION  OF  RETIRED  PAY 
§  1401.  Computation  of  retired  pay 

References  in  Text 

Section  564  of  this  title,  referred  to  in  the  table  in 
subsec.  (a),  was  repealed  by  Pub.  L.  102-190,  div.  A, 
title  XI,  §  1112(a),  Dec.  5,  1991,  105  Stat.  1492.  See  sec- 
tion 580  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  580,  1201, 1202, 
1204,  1205,  1210,  1331,  1403,  3991,  8991  of  this  title; 
title  5  section  5532;  title  33  section  857a;  title  42  sec- 
tion 213a. 

§  1401a.  Adjustment  of  retired  pay  and  retainer  pay 
to  reflect  changes  in  Consumer  Price  Index 

iSee  main  edition  for  text  o/(a)] 

(b)  CosT-OF-LiviNG  Adjustments  Based  on 
CPI  Increases.— 

ISee  main  edition  for  text  ofil)  and  (2)1 

(3)    POST-AUGUST    1,     1986    BfEMBERS.— If    the 

percent  determined  under  paragraph  (2)  is 
greater  than  1  percent,  the  Secretary  shall  in- 
crease the  retired  pay  of  each  member  and 
former  member  who  first  became  a  member 
on  or  after  August  1,  1986,  by  the  difference 
between— 

iSee  main  edition  for  text  ofiA)  and  (B),  (4) 
and  (5);  (c)  and  (d)] 
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(e)  Pro  Rating  of  Initial  Adjustment.— Not- 
withstanding subsection  (b),  the  retired  pay  of 
a  member  or  former  member  of  an  armed  force 
who  first  became  a  member  of  a  uniformed 
service  on  or  after  August  1,  1986,  shall  be  in- 
creased on  the  effective  date  of  the  first  adjust- 
ment of  retired  pay  under  subsection  (b)  after 
the  member  or  former  member  becomes  enti- 
tled to  retired  pay  by  the  percent  (adjusted  to 
the  nearest  one-tenth  of  1  percent)  equal  to  the 
difference  between— 

ISee  main  edition  for  text  of(l)  and  (2)1 

If  in  any  case  the  percent  described  in  para- 
graph (2)  exceeds  the  percent  determined 
under  paragraph  (1),  such  an  increase  shall  not 
be  made. 

(f )  Prevention  of  Pay  Inversions.— Notwith- 
standing any  other  provision  of  law,  the  month- 
ly retired  pay  of  a  member  or  a  former  member 
of  an  armed  force  who  initially  became  entitled 
to  that  pay  on  or  after  January  1,  1971,  may 
not  be  less  than  the  monthly  retired  pay  to 
which  he  would  be  entitled  if  he  had  become 
entitled  to  retired  pay  at  an  earlier  date,  adjust- 
ed to  reflect  any  applicable  increases  in  such 
pay  under  this  section.  In  computing  the 
amount  of  retired  pay  to  which  such  a  member 
or  former  member  would  have  been  entitled  on 
that  earlier  date,  the  computation  shall  be 
based  on  his  grade,  length  of  service,  and  the 
rate  of  basic  pay  applicable  to  him  at  that  time. 
However,  in  the  case  of  a  member  who,  after 
initially  becoming  eligible  for  retired  pay,  is  re- 
duced in  grade  pursuant  to  a  sentence  of  a 
court-martial,  such  computation  may  not  be 
based  on  a  grade  higher  than  the  grade  in 
which  the  member  is  retired.  This  subsection 
does  not  authorize  any  increase  in  the  monthly 
retired  pay  to  which  a  member  was  entitled  for 
any  period  before  October  7, 1975. 

[See  main  edition  for  text  ofig)  and  ih)l 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VI, 
§  651(b)(1),  Nov.  29,  1989,  103  Stat.  1460.) 


termined    in    accordance    with    the    following 
table. 


Amendments 


101-189,  §  651(b)(1)(A), 
after  first  reference  to 


1989-Subsec.  (b)(3).  Pub.  L. 
inserted  "and  former  member" 
"member". 

Subsec.  (e).  Pub.  L.  101-189.  §  651(b)(1)(B),  inserted 
"or  former  member"  after  first  and  third  reference  to 
"member". 

Subsec.  (f).  Pub.  L.  101-189.  §  651(b)(1)(C).  inserted 
"or  former  member"  after  "member"  in  second  sen- 
tence. 

§  1405.  Years  of  service 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1175,  1401, 
3991,  3992,  6151,  6333,  6334  of  this  title;  title  14  section 
423;  title  33  section  853o. 

§1406.  Retired  pay  base  for  members  who  Hrst 
became  members  before  September  8,  1980:  final 
basic  pay 

ISee  main  edition  for  text  of(a)l 

(b)  Retirement  Under  Subtitle  A.— In  the 
case  of  a  person  whose  retired  pay  is  computed 
under  this  subtitle,  the  retired  pay  base  is  de- 


For  a  member  entitled  to 
retired  pay  under  section: 

The  retired  pay  base  Is: 

1201 
1202 
1204 
1205 

Monthly  basic  pay^  of  grade 
to  which  member  is  entitled 
under  section  1372  or  to 
which  he  was  entitled  on 
day  before  retirement  or 
placement  on  temporary 
disabUity  retired  list, 
whichever  is  higher. 

1331 

Monthly  basic  pay*  of  high- 
est grade  held  satisfactorily 
by  person  at  any  time  in 
the  armed  forces. 

580 
1263 
1293 
1305 

Monthly  basic  pay  to  which 
member  would  have  been 
entitled  if  he  had  served  on 
active  duty  in  his  retired 
grade  on  day  before  retire- 
ment, or  if  the  pay  of  that 
grade  is  less  than  the  pay 

factorlly  held  by  him  on 
active  duty,  the  monthly 
basic  pay  of  that  warrant 
officer  grade. 

633 
634 
635 
636 
1251 

Monthly  basic  pay"  of  mem- 
ber's retired  grade." 

^  Compute  at  rates  applicable  on  date  of  retirement  or  date 
when  member's  name  was  placed  on  temporary  disability  re- 
tired list,  as  the  case  may  be. 

» Compute  at  rates  applicable  on  date  when  retired  pay  is 
granted. 

'  Compute  at  rates  applicable  on  date  of  retirement. 

*For  the  purposes  of  this  subsection,  determine  member's 
retired  grade  as  if  sections  3962(b)  and  8962(b)  did  not  apply. 

ISee  main  edition  for  text  ofic)  to  (i)] 

(As  amended  Pub.  L.  102-190,  div.  A.  title  XI, 
§  1131(7),  Dec.  5,  1991,  105  Stat.  1506.) 

Amendments 

1991— Subsec.  (b).  Pub.  L.  102-190  substituted  "580" 
for  "564"  in  table. 

EPFEcrrivE  Date  of  1991  Amendi€ENT 

Amendment  by  Pub.  L.  102-190  effective  Feb.  1. 
1992,  see  section  1132  of  Pub.  L.  102-190,  set  out  as  a 
note  under  section  521  of  this  title. 

§1407.  Retired  pay  base  for  members  who  first 
became  members  after  September  7, 1980:  high-36 
month  average 

iSee  main  edition  for  text  of  (a)! 

(b)  High-Three  Average.— The  retired  pay 
base  or  retainer  pay  base  of  a  person  under  this 
section  is  the  person's  high-three  average  deter- 
mined \mder  subsection  (c)  or  (d). 

(c)  Computation  of  High-Three  Average  for 
Members  Entitled  to  Retired  or  Retainer 
Pay  for  Regular  Service.— 

(1)  General  rule.— The  high-three  average 
of  a  member  entitled  to  retired  or  retainer 
pay  under  any  provision  of  law  other  than 
section  1204  or  1205  or  section  1331  of  this 
title  is  the  amount  equal  to— 
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(A)  the  total  amount  of  monthly  basic 
pay  to  which  the  member  was  entitled  for 
the  36  months  (whether  or  not  consecutive) 
out  of  all  the  months  of  active  service  of 
the  member  for  which  the  monthly  basic 
pay  to  which  the  member  was  entitled  was 
the  highest,  divided  by 

(B)  36. 

(2)  Special  rule  for  short-term  disability 
RETIREES.— In  the  case  of  a  member  who  is  en- 
titled to  retired  pay  imder  section  1201  or 
1202  of  this  title  and  who  has  completed  less 
than  36  months  of  active  service,  the  mem- 
ber's high-three  average  (notwithstanding 
paragraph  (1))  is  the  amoimt  equal  to— 

(A)  the  total  amount  of  basic  pay  to 
which  the  member  was  entitled  during  the 
period  of  the  member's  active  service,  divid- 
ed by 

(B)  the  nimiber  of  months  (including  any 
fraction  thereof)  of  the  member's  active 
service. 

(d)  Computation  of  High-Three  Average  for 
Members  and  Former  Mebcbers  Entitled  to  Re- 
tired Pay  for  Nonregular  Service.— 

(1)  Retired  pay  under  chapter  67.— The 
high-three  average  of  a  member  or  former 
member  entitled  to  retired  pay  under  section 
1331  of  this  title  is  the  amount  equal  to— 

(A)  the  total  amount  of  monthly  basic 
pay  to  which  the  member  or  former 
member  was  entitled  during  the  member  or 
former  member's  high-36  months  (or  to 
which  the  member  or  former  member  would 
have  been  entitled  if  the  member  or  former 
member  had  served  on  active  duty  during 
the  entire  period  of  the  member  or  former 
member's  high-36  months),  divided  by 

(B)  36. 

(2)  Nonregular  service  disability  retired 
PAY.— The  high-three  average  of  a  member 
entitled  to  retired  pay  imder  section  1204  or 
1205  of  this  title  is  the  amount  equal  to— 

(A)  the  total  amoimt  of  monthly  basic 
pay  to  which  the  member  was  entitled 
during  the  member's  high-36  months  (or  to 
which  the  member  would  have  been  enti- 
tled if  the  member  had  served  on  active 
duty  during  the  entire  period  of  the  mem- 
ber's high-36  months),  divided  by 

(B)  36. 

(3)  Special  rule  for  short-term  disability 
RETIREES.— In  the  case  of  a  member  who  is  en- 
titled to  retired  pay  imder  section  1204  or 
1205  of  this  title  and  who  was  a  member  for 
less  than  36  months  before  being  retired 
under  that  section,  the  member's  high-three 
average  (notwithstanding  paragraph  (2))  is 
the  amount  equal  to— 

(A)  the  total  amount  of  basic  pay  to 
which  the  member  was  entitled  during  the 
entire  period  the  member  was  a  member  of 
a  uniformed  service  before  being  so  retired 
(or  to  which  the  member  would  have  been 
entitled  if  the  member  had  served  on  active 
duty  during  the  entire  period  the  member 
was  a  member  of  a  uniformed  service  before 
being  so  retired),  divided  by 


(B)  the  number  of  months  (including  any 
fraction  thereof)  which  the  member  was  a 
member  before  being  so  retired. 

(4)  High-36  months.— The  high-36  months 
of  a  member  or  former  member  whose  retired 
pay  is  covered  by  paragraph  (1)  or  (2)  are  the 
36  months  (whether  or  not  consecutive)  out 
of  all  the  months  before  the  member  or 
former  member  became  entitled  to  retired 
pay  for  which  the  monthly  basic  pay  to  which 
the  member  or  former  member  was  entitled 
(or  would  have  been  entitled  if  serving  on 
active  duty  during  those  months)  was  the 
highest.  In  the  case  of  a  former  member,  only 
months  during  which  the  former  member  was 
a  member  of  a  uniformed  service  may  be  used 
for  purposes  of  the  preceding  sentence. 

(e)  Limitation  for  Enlisted  Members  Retir- 
ing With  Less  Than  30  Years'  Service.— In  the 
case  of  a  member  who  is  retired  under  section 
3914  or  8914  of  this  title  or  who  is  transferred 
to  the  Fleet  Reserve  or  Fleet  Marine  Corps  Re- 
serve under  section  6330  of  this  title,  the  mem- 
ber's high-36  average  shall  be  computed  using 
only  rates  of  basic  pay  applicable  to  months  of 
active  duty  of  the  member  as  an  enlisted 
member. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VI, 
§  651(a),  (b)(2),  Nov.  29,  1989,  103  Stat.  1459, 
1460.) 

Amendments 

1989-Subsec.  (b).  Pub.  L.  101-189.  §  651(a)(1).  (b)(2). 
substituted  "person"  for  "member",  "person's"  for 
"member's",  and  "subsection  (c)  or  (d)"  for  "subsec- 
tion (c)". 

Subsec.  (c).  Pub.  L.  101-189,  §  651(a)(2).  (4).  added 
subsec.  (c)  and  struck  out  former  subsec.  (c)  which  re- 
lated to  computation  of  high-three  average. 

Subsec.  (d).  Pub.  L.  101-189,  §  651(a)(4).  added 
subsec.  (d).  Former  subsec.  (d)  redesignated  (e), 

Subsec.  (e).  Pub.  L.  101-189,  §  651(a)(2).  (3).  redesig- 
nated subsec.  (d)  as  (e)  and  struck  out  former  subsec. 
(e)  which  related  to  special  rules  for  short-term  dis- 
ability retirees. 

Subsecs.  (f ).  (g).  Pub.  L.  101-189,  §  651(a)(2),  struck 
out  subsec.  (f )  which  related  to  special  rule  for  mem- 
bers retiring  with  non-regular  service,  and  subsec.  (g) 
which  defined  the  term  "years  of  creditable  service". 

§  1408.  Payment  of  retired  or  retainer  pay  in  compli- 
ance with  court  orders 

(a)  Definitions.— In  this  section: 

(1)  The  term  "court"  means— 

iSee  main  edition  for  text  of  (A)  to  (C)3 

(2)  The  term  "court  order"  means  a  final 
decree  of  divorce,  dissolution,  annulment,  or 
legal  separation  issued  by  a  court,  or  a  court 
ordered,  ratified,  or  approved  property  settle- 
ment incident  to  such  a  decree  (including  a 
final  decree  modifying  the  terms  of  a  previ- 
ously issued  decree  of  divorce,  dissolution,  an- 
nulment, or  legal  separation,  or  a  court  or- 
dered, ratified,  or  approved  property  settle- 
ment incident  to  such  previously  issued 
decree),  which— 

ISee  main  edition  for  text  of  (A)  and  (B)] 
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(C)  in  the  case  of  a  division  of  property, 
specifically  provides  for  the  payment  of  an 
amount,  expressed  in  dollars  or  as  a  per- 
centage of  disposable  retired  pay,  from  the 
disposable  retired  pay  of  a  member  to  the 
spouse  or  former  spouse  of  that  member. 

(3)  The  term  "final  decree"  means  a  decree 
from  which  no  appeal  may  be  taken  or  from 
which  no  appeal  has  been  taken  within  the 
time  allowed  for  taking  such  appeals  under 
the  laws  applicable  to  such  appeals,  or  a 
decree  from  which  timely  appeal  has  been 
taken  and  such  appeal  has  been  finally  decid- 
ed under  the  laws  applicable  to  such  appeals. 

(4)  The  term  "disposable  retired  pay" 
means  the  total  monthly  retired  pay  to  which 
a  member  is  entitled  less  amounts  which— 

(A)  are  owed  by  that  member  to  the 
United  States  for  previous  overpasonents  of 
retired  pay  and  for  recoupments  required 
by  law  resulting  from  entitlement  to  retired 
pay; 

(B)  are  deducted  from  the  retired  pay  of 
such  member  as  a  result  of  forfeitures  of  re- 
tired pay  ordered  by  a  court-martial  or  as  a 
result  of  a  waiver  of  retired  pay  required  by 
law  in  order  to  receive  compensation  under 
title  5  or  title  38; 

(C)  in  the  case  of  a  member  entitled  to  re- 
tired pay  under  chapter  61  of  this  title,  are 
equal  to  the  amount  of  retired  pay  of  the 
member  under  that  chapter  computed  using 
the  percentage  of  the  member's  disability 
on  the  date  when  the  member  was  retired 
(or  the  date  on  which  the  member's  name 
was  placed  on  the  temporary  disability  re- 
tired list);  or 

(D)  are  deducted  because  of  an  election 
under  chapter  73  of  this  title  to  provide  an 
annuity  to  a  spouse  or  former  spouse  to 
whom  payment  of  a  portion  of  such  mem- 
ber's retired  pay  is  being  made  pursuant  to 
a  court  order  under  this  section. 

(5)  The  term  "member"  includes  a  former 
member  entitled  to  retired  pay  under  section 
1331  of  this  title. 

(6)  The  term  "spouse  or  former  spouse" 
means  the  husband  or  wife,  or  former  hus- 
band or  wife,  respectively,  of  a  member  who, 
on  or  before  the  date  of  a  court  order,  was 
married  to  that  member. 

(7)  The  term  "retired  pay"  includes  retainer 
pay. 

(b)  Effective  Service  of  Process.— For  the 
purposes  of  this  section— 

iSee  main  edition  for  text  ofil)  and  (2)1 

(c)  Authority  for  Court  To  Treat  Retired 
Pay  as  Property  of  the  Member  and  Spouse.— 
(1)  Subject  to  the  limitations  of  this  section,  a 
court  may  treat  disposable  retired  pay  payable 
to  a  member  for  pay  periods  beginning  after 
Jime  25,  1981,  either  as  property  solely  of  the 
member  or  as  property  of  the  member  and  his 
spouse  in  accordance  with  the  law  of  the  Juris- 
diction of  such  court.  A  court  may  not  treat  re- 
tired pay  as  property  in  any  proceeding  to 
divide  or  partition  any  amount  of  retired  pay  of 
a  member  as  the  property  of  the  member  and 


the  member's  spouse  or  former  spouse  if  a  final 
decree  of  divorce,  dissolution,  annulment,  or 
legal  separation  (including  a  court  ordered,  rati- 
fied, or  approved  property  settlement  incident 
to  such  decree)  affecting  the  member  and  the 
member's  spouse  or  former  spouse  (A)  was 
issued  before  June  25,  1981,  and  (B)  did  not 
treat  (or  reserve  jurisdiction  to  treat)  any 
amoimt  of  retired  pay  of  the  member  as  proper- 
ty of  the  member  and  the  member's  spouse  or 
former  spouse. 

(2)  Notwithstanding  any  other  provision  of 
law,  this  section  does  not  create  any  right,  title, 
or  interest  which  can  be  sold,  assigned,  trans- 
ferred, or  otherwise  disposed  of  (including  by 
inheritance)  by  a  spouse  or  former  spouse.  Pay- 
ments by  the  Secretary  concerned  under  sub- 
section (d)  to  a  spouse  or  former  spouse  with  re- 
spect to  a  division  of  retired  pay  as  the  proper- 
ty of  a  member  and  the  member's  spouse  imder 
this  subsection  may  not  be  treated  as  amounts 
received  as  retired  pay  for  service  in  the  uni- 
formed services. 

ISee  main  edition  for  text  of  (3)1 

(4)  A  court  may  not  treat  the  disposable  re- 
tired pay  of  a  member  in  the  manner  described 
in  paragraph  (1)  imless  the  court  has  jurisdic- 
tion over  the  member  by  reason  of  (A)  his  resi- 
dence, other  than  because  of  military  assign- 
ment, in  the  territorial  jurisdiction  of  the  court, 
(B)  his  domicile  in  the  territorial  jurisdiction  of 
the  court,  or  (C)  his  consent  to  the  jurisdiction 
of  the  court. 

(d)  Payments  by  Secretary  Concerned  To 
Spouse  or  Former  Spouse.— (1)  After  effective 
service  on  the  Secretary  concerned  of  a  court 
order  providing  for  the  payment  of  child  sup- 
port or  alimony  or,  with  respect  to  a  division  of 
property,  specifically  providing  for  the  pay- 
ment of  an  amoimt  of  the  disposable  retired 
pay  from  a  member  to  the  spouse  or  a  former 
spouse  of  the  member,  the  Secretary  shall 
make  pasnnents  (subject  to  the  limitations  of 
this  section)  from  the  disposable  retired  pay  of 
the  member  to  the  spouse  or  former  spouse  in 
an  amount  sufficient  to  satisfy  the  amount  of 
child  support  and  alimony  set  forth  in  the 
court  order  and,  with  respect  to  a  division  of 
property,  in  the  amount  of  disposable  retired 
pay  specifically  provided  for  in  the  court  order. 
In  the  case  of  a  member  entitled  to  receive  re- 
tired pay  on  the  date  of  the  effective  service  of 
the  court  order,  such  pasmtients  shall  begin  not 
later  than  90  days  after  the  date  of  effective 
service.  In  the  case  of  a  member  not  entitled  to 
receive  retired  pay  on  the  date  of  the  effective 
service  of  the  court  order,  such  payments  shall 
begin  not  later  than  90  days  after  the  date  on 
which  the  member  first  becomes  entitled  to  re- 
ceive retired  pay. 

(2)  If  the  spouse  or  former  spouse  to  whom 
payments  are  to  be  made  imder  this  section  was 
not  married  to  the  member  for  a  period  of  10 
years  or  more  during  which  the  member  per- 
formed at  least  10  years  of  service  creditable  in 
determinimr  the  member's  eligibility  for  retired 
pay,  pasnnents  may  not  be  made  under  this  sec- 
tion to  the  extent  that  they  include  an  amount 
resulting   from   the   treatment   by   the   court 
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under  subsection  (c)  of  disposable  retired  pay  of 
the  member  as  property  of  the  member  or 
property  of  the  member  and  his  spouse. 

(3)  Payments  under  this  section  shall  not  be 
made  more  frequently  than  once  each  month, 
and  the  Secretary  concerned  shall  not  be  re- 
quired to  vary  normal  pay  and  disbursement 
cycles  for  retired  pay  in  order  to  comply  with  a 
court  order. 

(4)  Payments  from  the  disposable  retired  pay 
of  a  member  pursuant  to  this  section  shall  ter- 
minate in  accordance  with  the  terms  of  the  ap- 
plicable court  order,  but  not  later  than  the  date 
of  the  death  of  the  member  or  the  date  of  the 
death  of  the  spouse  or  former  spouse  to  whom 
payments  are  being  made,  whichever  occurs 
first. 

(5)  If  a  court  order  described  in  paragraph  (1) 
provides  for  a  division  of  property  (including  a 
division  of  community  property)  in  addition  to 
an  amount  of  child  support  or  alimony  or  the 
payment  of  an  amoimt  of  disposable  retired 
pay  BS  the  result  of  the  court's  treatment  of 
such  pay  imder  subsection  (c)  as  property  of 
the  member  and  his  spouse,  the  Secretary  con- 
cerned shall  pay  (subject  to  the  limitations  of 
this  section)  from  the  disposable  retired  pay  of 
the  member  to  the  spouse  or  former  spouse  of 
the  member,  any  part  of  the  amount  payable  to 
the  spouse  or  former  spouse  under  the  division 
of  property  upon  effective  service  of  a  final 
court  order  of  garnishment  of  such  amount 
from  such  retired  pay. 

(e)  Limitations.— (1)  The  total  amount  of  the 
disposable  retired  pay  of  a  member  payable 
under  all  court  orders  pursuant  to  subsection 
(c)  may  not  exceed  50  percent  of  such  dispos- 
able retired  pay. 

(2)  In  the  event  of  effective  service  of  more 
than  one  court  order  which  provide  for  pay- 
ment to  a  spouse  and  one  or  more  former 
spouses  or  to  more  than  one  former  spouse,  the 
disposable  retired  pay  of  the  member  shall  be 
used  to  satisfy  (subject  to  the  limitations  of 
paragraph  (D)  such  court  orders  on  a  first- 
come,  first-served  basis.  Such  court  orders  shall 
be  satisfied  (subject  to  the  limitations  of  para- 
graph (D)  out  of  that  amount  of  disposable  re- 
tired pay  which  remains  after  the  satisfaction 
of  all  court  orders  which  have  been  previously 
served. 

(3)(A)  In  the  event  of  effective  service  of  con- 
flicting court  orders  under  this  section  which 
assert  to  direct  that  different  amounts  be  paid 
during  a  month  to  the  same  spouse  or  former 
spouse  of  the  same  member,  the  Secretary  con- 
cerned shall— 

(i)  pay  to  that  spouse  from  the  member's 
disposable  retired  pay  the  least  amoimt  di- 
rected to  be  paid  during  that  month  by  any 
such  conflicting  court  order,  but  not  more 
than  the  amoimt  of  disposable  retired  pay 
which  remains  available  for  payment  of  such 
court  orders  based  on  when  such  court  orders 
were  effectively  served  and  the  limitations  of 
paragraph  (1)  and  subparagraph  (B)  of  para- 
graph (4); 

(ii)  retain  an  amount  of  disposable  retired 
pay  that  is  equal  to  the  lesser  of — 

iSee  main  edition  for  text  ofiDI 


(II)  the  amount  of  disposable  retired  pay 
which  remains  available  for  payment  of  any 
conflicting  court  order  based  on  when  such 
court  order  was  effectively  served  and  the 
limitations  of  paragraph  (1)  and  subpara- 
graph (B)  of  paragraph  (4);  and 

(iii)  pay  to  that  member  the  amount  which 
is  equal  to  the  amount  of  that  member's  dis- 
posable retired  pay  (less  any  amount  paid 
during  such  month  pursuant  to  legal  process 
served  imder  section  459  of  the  Social  Securi- 
ty Act  (42  U.S.C.  659)  and  any  amount  paid 
during  such  month  pursuant  to  court  orders 
effectively  served  under  this  section,  other 
than  such  conflicting  court  orders)  minus— 

(I)  the  amoimt  of  disposable  retired  pay 
paid  under  clause  (i);  and 

(II)  the  amount  of  disposable  retired  pay 
retained  under  clause  (ii). 

[See  main  edition  for  text  of(,B)1 

(4)(A)  In  the  event  of  effective  service  of  a 
court  order  under  this  section  and  the  service 
of  legal  process  pursuant  to  section  459  of  the 
Social  Security  Act  (42  U.S.C.  659),  both  of 
which  provide  for  payments  during  a  month 
from  the  same  member,  satisfaction  of  such 
court  orders  and  legal  process  from  the  retired 
pay  of  the  member  shall  be  on  a  first-come, 
first-served  basis.  Such  court  orders  and  legal 
process  shall  be  satisfied  out  of  moneys  which 
are  subject  to  such  orders  and  legal  process  and 
which  remain  available  in  accordance  with  the 
limitations  of  paragraph  (1)  and  subparagraph 
(B)  of  this  paragraph  during  such  month  after 
the  satisfaction  of  all  court  orders  or  legal  proc- 
ess which  have  been  previously  served. 

(B)  Notwithstanding  any  other  provision  of 
law,  the  total  amount  of  the  disposable  retired 
pay  of  a  member  payable  by  the  Secretary  con- 
cerned under  all  court  orders  pursuant  to  this 
section  and  all  legal  processes  pursuant  to  sec- 
tion 459  of  the  Social  Security  Act  (42  U.S.C. 
659)  with  respect  to  a  member  may  not  exceed 
65  percent  of  the  amount  of  the  retired  pay 
payable  to  such  member  that  is  considered 
under  section  462  of  the  Social  Security  Act  (42 
U.S.C.  662)  to  be  remuneration  for  emplosnnent 
that  is  payable  by  the  United  States. 

(5)  A  court  order  which  itself  or  because  of 
previously  served  court  orders  provides  for  the 
payment  of  an  amount  which  exceeds  the 
amoimt  of  disposable  retired  pay  available  for 
payment  because  of  the  limit  set  forth  in  para- 
graph (1),  or  which,  because  of  previously 
served  court  orders  or  legal  process  previously 
served  under  section  459  of  the  Social  Security 
Act  (42  U.S.C.  659),  provides  for  payment  of  an 
amount  that  exceeds  the  maximum  amount 
permitted  under  paragraph  (1)  or  subparagraph 
(B)  of  paragraph  (4),  shall  not  be  considered  to 
be  irregular  on  its  face  solely  for  that  reason. 
However,  such  order  shall  be  considered  to  be 
fully  satisfied  for  purposes  of  this  section  by 
the  payment  to  the  spouse  or  former  spouse  of 
the  maximum  amount  of  disposable  retired  pay 
permitted  under  paragraph  (1)  and  subpara- 
graph (B)  of  paragraph  (4). 
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(6)  Nothing  in  this  section  shall  be  construed 
to  relieve  a  member  of  liability  for  the  payment 
of  alimony,  child  support,  or  other  payments 
required  by  a  court  order  on  the  groimds  that 
payments  made  out  of  disposable  retired  pay 
under  this  section  have  been  made  in  the  maxi- 
mum amount  permitted  under  paragraph  (1)  or 
subparagraph  (B)  of  paragraph  (4).  Any  such 
unsatisfied  obligation  of  a  member  may  be  en- 
forced by  any  means  available  under  law  other 
than  the  means  provided  under  this  section  in 
any  case  in  which  the  maximum  amount  per- 
mitted under  paragraph  (1)  has  been  paid  and 
under  section  459  of  the  Social  Security  Act  (42 
U.S.C.  659)  in  any  case  in  which  the  maximum 
amount  permitted  under  subparagraph  (B)  of 
paragraph  (4)  has  been  paid. 

(f)  Immunity  op  Officers  and  Employees  of 
United  States.— (1)  The  United  States  and  any 
officer  or  employee  of  the  United  States  shall 
not  be  liable  with  respect  to  any  payment  made 
from  retired  pay  to  any  member,  spouse,  or 
former  spouse  pursuant  to  a  court  order  that  is 
regular  on  its  face  if  such  payment  is  made  in 
accordance  with  this  section  and  the  regula- 
tions prescribed  pursuant  to  subsection  (h). 

ISee  main  edition  for  text  of  (2)^ 

(g)  Notice  To  Member  of  Service  of  Court 
Order  On  Secretary  Concerned.— A  person  re- 
ceiving effective  service  of  a  court  order  under 
this  section  shall,  as  soon  as  possible,  but  not 
later  than  30  days  after  the  date  on  which  ef- 
fective service  is  made,  send  a  written  notice  of 
such  court  order  (together  with  a  copy  of  such 
order)  to  the  member  affected  by  the  court 
order  at  his  last  known  address. 

(h)  Regulations.— The  Secretaries  concerned 
shall  prescribe  uniform  regulations  for  the  ad- 
ministration of  this  section. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VI, 
§  653(a)(5),  title  XVI,  §  1622(e)(6),  Nov.  29,  1989. 
103  Stat.  1462,  1605;  Pub.  L.  101-510.  div.  A, 
title  V,  I  555(a)-(d),  (f ),  (g),  Nov.  5,  1990,  104 
Stat.  1569,  1570;  Pub.  L.  102-190,  div.  A,  title  X, 
§  1061(a)(7),  Dec.  5, 1991, 105  Stat.  1472.) 

Amendments 

1991— Pub.  L.  102-190  inserted  "or  retainer"  after 
"retired"  in  section  catchline. 

1990— Pub.  L.  101-510,  1555(f)(2),  substituted  "re- 
tired pay"  for  "retired  or  retainer  pay"  in  section 
catchline . 

Subsec.'  (a).  Pub.  L.  101-510,  §  555(g)(1).  inserted 
heading. 

Subsec.  (a)(2)(C).  Pub.  L.  101-510.  §  555(f)(2).  substi- 
tuted "retired  pay"  for  "retired  or  retainer  pay"  wher- 
ever appearing. 

Subsec.  (a)(4).  Pub.  L.  101-510.  §  555(f)(2).  substitut- 
ed "retired  pay"  for  "retired  or  retainer  pay"  wherever 
appearing  in  introductory  provisions  and  in  subpar. 
(D). 

Subsec.  (a)(4)(A).  Pub.  L.  101-510.  §  555(b)(1).  insert- 
ed before  semicolon  at  end  "for  previous  overpay- 
ments of  retired  pay  and  for  recoupments  required  by 
law  resulting  from  entitlement  to  retired  pay". 

Subsec.  (a)(4)(B).  Pub.  L.  101-510.  §  555(b)(2).  added 
subpar.  (B)  and  struck  out  former  subpar.  (B)  which 
read  as  foUows:  "are  required  by  law  to  be  and  are  de- 
ducted from  the  retired  or  retainer  pay  of  such 
member,  including  fines  and  forfeitures  ordered  by 
courts-martial.  Federal  employment  taxes,  and 
amounts  waived  in  order  to  receive  compensation 
under  title  5  or  title  38;". 


Subsec.  (a)(4)(C)  to  (P).  Pub.  L.  101-510.  §  555(b)(3), 
(4),  redesignated  subpars.  (E)  and  (P)  as  (C)  and  (D). 
respectively,  and  struck  out  former  subpars.  (C)  and 
(D)  which  read  as  follows: 

"(C)  are  properly  withheld  for  Federal.  State,  or 
local  Income  tax  purposes,  if  the  withholding  of  such 
amounts  is  authorized  or  required  by  law  and  to  the 
extent  such  amounts  withheld  are  not  greater  than 
would  be  authorized  if  such  member  claimed  all  de- 
pendents to  which  he  was  entitled; 

"(D)  are  withheld  under  section  3402(i)  of  the  Inter- 
nal Revenue  Code  of  1986  if  such  member  presents 
evidence  of  a  tax  obligation  which  supports  such  with- 
holding;". 

Subsec.  (a)(7).  Pub.  L.  101-510.  §  555(f)(1).  added  par. 
(7). 

Subsec.  (b).  Pub.  L.  101-510.  §  555(g)(2),  inserted 
heading. 

Subsec.  (0).  Pub.  L.  101-510,  §  555(g)(3),  inserted 
heading. 

Subsec.  (c)(1).  Pub.  L.  101-510.  §  555(f)(2).  substitut- 
ed "retired  pay"  for  "retired  or  retainer  pay". 

Pub.  L.  101-510,  §  555(a).  inserted  at  end  "A  court 
may  not  treat  retired  pay  as  property  in  any  proceed- 
ing to  divide  or  partition  any  amount  of  retired  pay  of 
a  member  as  the  property  of  the  member  and  the 
member's  spouse  or  former  spouse  if  a  final  decree  of 
divorce,  dissolution,  annulment,  or  legal  separation 
(including  a  court  ordered,  ratified,  or  approved  prop- 
erty settlement  incident  to  such  decree)  affecting  the 
member  and  the  member's  spouse  or  former  spouse 
(A)  was  issued  before  June  25.  1981,  and  (B)  did  not 
treat  (or  reserve  jurisdiction  to  treat)  any  amount  of 
retired  pay  of  the  member  as  property  of  the  member 
and  the  member's  spouse  or  former  spouse." 

Subsec.  (c)(2).  Pub.  L.  101-510,  §  555(c).  inserted  at 
end  "Payments  by  the  Secretary  concerned  imder  sub- 
section (d)  to  a  spouse  or  former  spouse  with  respect 
to  a  division  of  retired  pay  as  the  property  of  a 
member  and  the  member's  spouse  under  this  subsec- 
tion may  not  be  treated  as  amounts  received  as  retired 
pay  for  service  in  the  uniformed  services." 

Subsec.  (c)(4).  Pub.  L.  101-510.  §  555(f)(2),  substitut- 
ed "retired  pay"  for  "retired  or  retainer  pay". 

Subsec.  (d).  Pub.  L.  101-510.  1555(g)(4),  inserted 
heading. 

Pub.  L.  101-510.  §  555(f)(2),  substituted  "retired  pay" 
for  "retired  or  retainer  pay"  wherever  appearing. 

Subsec.  (e).  Pub.  L.  101-510,  §  555(g)(5),  inserted 
heading. 

Pub.  L.  101-510.  §  555(f)(2).  substituted  "retired  pay" 
for  "retired  or  retainer  pay"  wherever  appearing. 

Subsec.  (e)(1).  Pub.  L.  101-510.  §  555(d)(1).  substitut- 
ed "payable  under  all  court  orders  pursuant  to  subsec- 
tion (c)"  for  "payable  under  subsection  (d)". 

Subsec.  (e)(4)(B).  Pub.  L.  101-510,  §  555(d)(2),  substi- 
tuted "the  amount  of  the  retired  pay  payable  to  such 
member  that  is  considered  under  section  462  of  the 
Social  Security  Act  (42  U.S.C.  662)  to  be  remuneration 
for  employment  that  is  payable  by  the  United  States" 
for  "the  disposable  retired  or  retainer  pay  payable  to 
such  member". 

Subsec.  (f).  Pub.  L.  101-510,  1555(g)(6),  inserted 
heading. 

Subsec.  (f)(1).  Pub.  L.  101-510.  §  555(f)(2),  substitut- 
ed "retired  pay"  for  "retired  or  retainer  pay". 

Subsec.  (g).  Pub.  L.  101-510,  §  555(g)(7).  inserted 
heading. 

Subsec.  (h).  Pub.  L.  101-510,  1555(g)(8).  inserted 
heading. 

1989-^Subsec.  (a)(1).  (2).  Pub.  L.  101-189, 
§  1622(e)(6).  substituted  "The  term  'court"  for 
"  'Court"  in  introductory  provisions. 

Subsec.  (a)(3).  Pub.  L.  101-189.  §  1622(e)(6).  substi- 
tuted "The  term  'final"  for  "  'Final". 

Subsec.  (a)(4).  Pub.  L.  101-189.  §  1622(e)(6),  substi- 
tuted "The  term  'disposable"  for  "  'Disposable"  in  in- 
troductory provisions. 
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Subsec.  (a)(4)(D).  Pub.  L.  101-189,  §  653(a)(5)(A), 
struck  out  "(26  U.S.C.  3402(1))"  after  "Code  of  1986". 

Subsec.  (a)(5).  Pub.  L.  101-189,  S§  653(a)(5)(B), 
1622(e)(6),  substituted  "The  term  'member"  for 
"  'Member"  and  inserted  "entitled  to  retired  pay  under 
section  1331  of  this  title"  after  "a  former  member". 

Subsec.  (a)(6).  Pub.  L.  101-189,  §  1622(e)(6),  substi- 
tuted "The  term  'spouse"  for  "  'Spouse". 

Effective  Date  of  1990  Amendment 

Section  555(e)  of  Pub.  L.  101-510,  as  amended  by 
Pub.  L.  102-190.  div.  A.  title  X,  §  1062(a)(1),  Dec.  5, 
1991, 105  Stat.  1475,  provided  that: 

"(1)  The  amendment  made  by  subsection  (a) 
[amending  this  section]  shall  apply  with  respect  to 
Judgments  issued  before,  on,  or  after  the  date  of  the 
enactment  of  this  Act  [Nov.  5,  19901.  In  the  case  of  a 
judgment  issued  before  the  date  of  the  enactment  of 
this  Act,  such  amendment  shall  not  relieve  any  obliga- 
tion, otherwise  valid,  to  make  a  payment  that  is  due  to 
be  made  before  the  end  of  the  two-year  period  begin- 
ning on  the  date  of  the  enactment  of  this  Act. 

"(2)  The  amendments  made  by  subsections  (b),  (c), 
and  (d)  [amending  this  section]  apply  with  only  re- 
spect to  divorces,  dissolutions  of  marriage,  annul- 
ments, and  legal  separations  that  become  effective 
after  the  end  of  the  90-day  period  beginning  on  the 
date  of  the  enactment  of  this  Act." 

§  1409.  Retired  pay  multiplier 

(a)  Retired  Pay  Multiplier  for  Regular- 
Service  NoNDiSABiLiTY  RETIREMENT.— In  Com- 
puting— 

(1)  the  retired  pay  of  a  member  of  a  uni- 
formed service  who  is  entitled  to  that  pay 
under  any  provision  of  law  other  than— 

LSee  main  edition  for  text  ofiA)  and  (B),  (2)] 

the  retired  pay  multiplier  (or  retainer  pay  mul- 
tiplier) is  the  percentage  determined  under  sub- 
section (b). 

ISee  main  edition  for  text  ofib)  and  (c)] 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VI, 
§  651(b)(3),  Nov.  29,  1989,  103  Stat.  1460.) 

Amendments 

1989— Subsec.  (a)(1).  Pub.  L.  101-189  substituted 
"who  is  entitled  to  that  pay"  for  "who  is  retired"  in  in- 
troductory provisions. 

§  1410.  Restoral  of  full  retirement  amount  at  age  62 
for  members  entering  on  or  after  August  1,  1986 

In  the  case  of  a  member  or  former  member 
who  first  became  a  member  of  a  uniformed 
service  on  or  after  August  1,  1986,  and  who  be- 
comes entitled  to  retired  pay  before  the  age  of 
62,  the  retired  pay  of  such  member  or  former 
member  shall  be  recomputed,  effective  on  the 
first  day  of  the  first  month  beginning  after  the 
member  or  former  member  attains  62  years  of 
age,  so  as  to  be  the  amount  equal  to  the 
amount  of  retired  pay  to  which  the  member  or 
former  member  would  be  entitled  on  that  date 
if— 

(1)  increases  in  the  retired  pay  of  the 
member  or  former  member  under  section 
1401a(b)  of  this  title  had  been  computed  as 
provided  in  paragraph  (2)  of  that  section 
(rather  than  imder  paragraph  (3)  of  that  sec- 
tion); and 

iSee  main  edition  for  text  of  (2)1 


(As  amended  Pub.  L.  101-189,  div.  A.  title  VI, 
§  651(b)(4).  Nov.  29, 1989, 103  Stat.  1460.) 

Amendments 

1989— Pub.  L.  101-189,  §  651(b)(4),  in  introductory 
provisions,  inserted  "or  former  member"  after  "In  the 
case  of  a  member",  "the  retired  pay  of  such  member", 
"after  the  member",  and  "to  which  the  member",  and 
in  par.  (1),  substituted  "retired  pay  of  the  member  or 
former  member"  for  "member's  retired  pay". 

CHAPTER  73— ANNUITIES  BASED  ON  RETIRED 
OR  RETAINER  PAY 

Subchapter  See. 

III.       Supplemental  Survivor  Benefit  Plan 1456 


Amendments 

1990— Pub.  L.  101-510,  div.  A,  title  VI,  §631(1),  title 
XIV,  §  1484(Z)(4)(A),  Nov.  5.  1990.  104  Stat.  1580,  1719, 
amended  Pub.  L.  101-189,  §  1404(a)(2).  see  1989 
Amendment  note  below. 

1989— Pub.  L.  101-189,  div.  A.  title  XIV,  §  1404(a)(2). 
Nov.  29.  1989.  103  Stat.  1586,  as  amended  by  Pub,  L. 
101-510.  div.  A.  title  VI.  §631(1).  title  XIV. 
§  1484(«(4)(A).  Nov.  5,  1990.  104  Stat.  1580.  1719. 
added  item  for  subchapter  III.  effective  Apr.  1, 1992. 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  1408.  1461. 
1463  of  this  title;  title  5  sections  5531.  8311.  8317;  title 
26  sections  72,  101. 122,  6334;  title  33  section  857a;  title 
38  section  5301;  title  42  section  213a. 

SUBCHAPTER  I— RETIRED  SERVICE- 
MAN'S FAMILY  PROTECTION  PLAN 

Sec. 

1444a.      Regulations  regarding  payment  of  annuity 
to  a  representative  payee. 

Amendments 

1991— Pub.  L.  102-190,  div.  A.  title  VI.  §  654(b)(2). 
Dec.  5. 1991. 105  Stat.  1390.  added  item  1444a. 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  title  38  section 
1315. 

§  1431.  Election  of  annuity:  members  of  armed  forces 

iSee  main  edition  for  text  o/(a)3 

(b)  To  provide  an  annuity  under  section  1434 
of  this  title,  a  person  covered  by  subsection  (a) 
may  elect  to  receive  a  reduced  amount  of  the 
retired  pay  or  retainer  pay  to  which  he  may 
become  entitled  as  a  result  of  service  in  his 
armed  force.  Except  as  otherwise  provided  in 
this  section,  unless  it  is  made  before  he  com- 
pletes nineteen  years  of  service  for  which  he  is 
entitled  to  credit  in  the  computation  of  his 
basic  pay,  the  election  must  be  made  at  least 
two  years  before  the  first  day  for  which  retired 
pay  or  retamer  pay  is  granted.  However,  if,  be- 
cause of  military  operations,  a  member  is  as- 
signed to  an  isolated  station  or  is  missing,  in- 
terned in  a  neutral  coimtry,  captured  by  a  hos- 
tile force,  or  beleaguered  or  besieged,  and  for 
that  reason  is  unable  to  make  an  election 
before  completing  nineteen  years  of  that  serv- 
ice, he  may  make  the  election,  to  become  effec- 
tive immediately,  within  one  year  after  he 
ceases  to  be  assigned  to  that  station  or  returns 
to  the  jurisdiction  of  his  armed  force,  as  the 
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case  may  be.  A  member  to  whom  retired  pay  or 
retainer  pay  is  granted  retroactively,  and  who  is 
otherwise  eligible  to  make  an  election,  may 
make  the  election  within  ninety  days  after  re- 
ceiving notice  that  such  pay  has  been  granted 
to  him.  An  election  made  after  August  13,  1968, 
is  not  effective  if — 

(1)  the  elector  dies  during  the  first  thirty- 
day  period  he  is  entitled  to  retired  pay  as  a 
result  of  a  physical  condition  which  led  to  his 
being  granted  retired  pay  imder  chapter  61  of 
title  10  with  a  disability  of  100  per  centum 
under  the  standard  schedule  of  rating  disabil- 
ities in  use  by  the  Department  of  Veterans 
Affairs  at  the  time  of  the  determination  of 
the  per  centum  of  his  disability; 

iSee  main  edition  for  text  of  (2)  and  (3);  (c)  and 
id)l 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1621(a)(1),  103  Stat.  1602.) 

AMENDBfENTS 

1989— Subsec.  (b)(1).  Pub.  L.  101-189  substituted 
"Department  of  Veterans  Affairs"  for  "Veterans'  Ad- 
ministration". 

§  1433.  Mental  incompetency  of  member 

If  a  person  who  would  be  entitled  to  make  an 
election  under  section  1431  or  1432  of  this  title 
is  determined  to  be  mentally  incompetent  by 
medical  officers  of  the  armed  force  concerned 
or  of  the  Department  of  Veterans  Affairs,  or  by 
a  court  of  competent  jurisdiction,  and  for  that 
reason  cannot  make  the  election  within  the 
prescribed  time,  the  Secretary  concerned  may 
make  an  election  for  that  person  upon  the  re- 
quest of  his  spouse  or,  if  there  is  no  spouse,  of 
his  children  who  would  be  eligible  to  be  made 
beneficiaries  under  section  1435  of  this  title.  If 
the  person  for  whom  the  Secretary  has  made 
an  election  is  later  determined  to  be  mentally 
competent  by  medical  officers  of  the  Depart- 
ment of  Veterans  Affairs  or  by  a  court  of  com- 
petent jurisdiction,  he  may,  within  180  days 
after  that  determination,  change  or  revoke  that 
election.  However,  deductions  made  from  his  re- 
tired or  retainer  pay  before  that  date  may  not 
be  refunded. 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1621(a)(1),  103  Stat.  1602.) 

Amendments 

1989— Pub.  L.  101-189  substituted  "Department  of 
Veterans  Affairs*'  for  "Veterans'  Administration"  in 
two  places. 

§  1441.  Annuities  in  addition  to  other  payments 

An  annuity  under  this  subchapter  is  in  addi- 
tion to  any  pension  or  other  pajmient  to  which 
the  beneficiary  is  entitled  imder  any  other  pro- 
vision of  law,  and  may  not  be  considered  as 
income  under  any  law  administered  by  the  De- 
partment of  Veterans  Affairs. 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1621(a)(1),  103  Stat.  1602.) 

Amendments 

1989— Pub.  L.  101-189  substituted  "Department  of 
Veterans  Affairs"  for  "Veterans'  Administration". 


§  1444.  Regulations;  determinations 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1434,  1436, 
1437,  1444a,  1445  of  this  title. 

§  1444a.  Regulations  regarding  payment  of  annuity  to 
a  representative  payee 

(a)  The  regulations  prescribed  pursuant  to 
section  1444(a)  of  this  title  shall  provide  proce- 
dures for  the  payment  of  an  annuity  under  this 
subchapter  in  the  case  of — 

(Da  person  for  whom  a  guardian  or  other 
fiduciary  has  been  appointed;  and 

(2)  a  minor,  mentally  incompetent,  or  other- 
wise legally  disabled  person  for  whom  a 
guardian  or  other  fiduciary  has  not  been  ap- 
pointed. 

(b)  Those  regulations  may  include  the  provi- 
sions set  out  in  section  1455(c)  of  this  title. 

(c)  An  annuity  paid  to  a  person  on  behalf  of 
an  annuitant  in  accordance  with  the  regula- 
tions prescribed  pursuant  to  subsection  (a)  dis- 
charges the  obligation  of  the  United  States  for 
payment  to  the  annuitant  of  the  amount  of  the 
annuity  so  paid. 

(Added    Pub.    L.    102-190,    div.    A,    title    VI, 
§  654(b)(1),  Dec.  5,  1991,  105  Stat.  1390.) 

SUBCHAPTER  II— SURVIVOR  BENEFIT 
PLAN 

Sec. 

1454.        Correction  of  administrative  errors. 

Amendbo:nts 

1989-Pub.  L.  101-189,  div.  A,  title  XIV, 
§  1407(a)(10)(B).  Nov.  29,  1989,  103  Stat.  1589,  substi- 
tuted "errors"  for  "deficiencies"  in  item  1454. 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  sections  1076,  1331, 
1460a  of  this  title. 

§  1447.  DeHnitions 

In  this  subchapter: 

(1)  The  term  "Plan"  means  the  Survivor  Ben- 
efit Plan  established  by  this  subchapter. 

(2)  The  term  "base  amount"  means— 

ISee  main  edition  for  text  of{A)l 

(B)  in  the  case  of  a  person  who  would  have 
become  eligible  for  reserve-component  retired 
pay  but  for  the  fact  that  he  died  before  be- 
coming 60  years  of  age,  the  amount  of  month- 
ly retired  pay  for  which  the  person  would 
have  been  eligible— 

ISee  main  edition  for  text  ofii)  and  (ii)l 

(C)  any  amount  which  is  less  than  the 
amount  otherwise  applicable  under  clause  (A) 
or  (B)  with  respect  to  an  annuity  provided 
imder  the  Plan  but  which  is  not  less  than 
$300  and  which  is  designated  by  the  person 
(with  the  concurrence  of  the  person's  spouse, 
if  required  under  section  1448(a)(3)  of  this 
title)  providing  the  annuity  on  or  before  (i) 
the  first  day  for  which  he  becomes  eligible 
for  retired  pay,  in  the  case  of  a  person  provid- 
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ing  a  standard  annuity,  or  (ii)  the  end  of  the 
90-day  period  beginning  on  the  date  on  which 
he  receives  the  notification  required  by  sec- 
tion 1331(d)  of  this  title  that  he  has  complet- 
ed the  years  of  service  required  for  eligibility 
for  reserve-component  retired  pay,  in  the  case 
of  a  person  providing  a  reserve-component  an- 
nuity. 

(3)  The  term  "widow"  means  the  surviving 
wife  of  a  person  who,  if  not  married  to  the 
person  at  the  time  he  became  eligible  for  re- 
tired pay— 

LSee  main  edition  for  text  of  (A)  and  (B)] 

(4)  The  term  "widower"  means  the  surviving 
husband  of  a  person  who,  if  not  married  to  the 
person  at  the  time  she  became  eligible  for  re- 
tired pay— 

iSee  main  edition  for  text  ofiA)  and  (B)] 

(5)  The  term  "dependent  child"  means  a 
person  who  is— 

iSee  main  edition  for  text  of  {A)  to  (C)] 

For  the  purpose  of  this  paragraph,  a  child 
whose  twenty-second  birthday  occurs  before 
July  1  or  after  August  31  of  a  calendar  year, 
and  while  he  is  regularly  pursuing  such  a 
course  of  study  or  training,  is  considered  to 
have  become  22  years  of  age  on  the  first  day  of 
July  after  that  birthday.  A  child  who  is  a  stu- 
dent is  considered  not  to  have  ceased  to  be  a 
student  during  an  interim  between  school  years 
if  the  interim  is  not  more  than  150  days  and  if 
he  shows  to  the  satisfaction  of  the  Secretary  of 
Defense  that  he  has  a  bona  fide  intention  of 
continuing  to  pursue  a  course  of  study  or  train- 
ing in  the  same  or  a  different  school  during  the 
school  semester  (or  other  period  into  which  the 
school  year  is  divided)  immediately  after  the  in- 
terim. Under  this  paragraph,  a  foster  child,  to 
qualify  as  the  dependent  child  of  a  person  to 
whom  the  Plan  applies,  must,  at  the  time  of  the 
death  of  that  person,  also  reside  with,  and  re- 
ceive over  one-half  of  his  support  from,  that 
person,  and  not  be  cared  for  under  a  social 
agency  contract.  The  temporary  absence  of  a 
foster  child  from  the  residence  of  that  person, 
while  he  is  a  student  as  described  in  this  para- 
graph, will  not  be  considered  to  affect  the  resi- 
dence of  such  a  foster  child. 

iSee  main  edition  for  text  of  (6)  to  ilO)l 

(11)  The  term  "retired  pay"  includes  retainer 
pay  paid  under  section  6330  of  this  title. 

ISee  main  edition  for  text  of  (12)  and  (13)1 

(14)  The  term  "reserve-component  retired 
pay"  means  retired  pay  imder  chapter  67  of 
this  title. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XIV, 
§  1407(a)(l)-(3),  Nov.  29,  1989,  103  Stat.  1588; 
Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1484(Z)(4)(C)(i),  Nov.  5,  1990,  104  Stat.  1720.) 

Amendbcents 

1990— Par.  (5).  Pub.  L.  101-510  made  technical  cor- 
rection to  directory  language  of  Pub.  L.  101-189, 
§  1407(a)(1)(A),  see  1989  Amendment  note  below. 


1989— Par.  (2)(B).  Pub.  L.  101-189,  §  1407(a)(2).  sub- 
stituted "reserve-component  retired  pay"  for  "retired 
pay  under  chapter  67  of  this  title". 

Par.  (2)(C)(i).  Pub.  L.  101-189.  §  1407(a)(3).  struck 
out  "or  retainer"  after  "eligible  for  retired". 

Par.  (2)(C)(ii).  Pub.  L.  101-189,  §  1407(a)(2).  substi- 
tuted "reserve-component  retired  pay"  for  "retired 
pay  under  chapter  67  of  this  title". 

Pars.  (3),  (4).  Pub.  L.  101-189.  §  1407(a)(3).  struck  out 
"or  retainer"  after  "eligible  for  retired". 

Par.  (5).  Pub.  L.  101-189.  §  1407(a)(1)(A).  as  amended 
by  Pub.  L.  101-510.  substituted  "this  paragraph"  for 
"this  clause"  in  three  places  in  concluding  provisions. 

Par.  (11).  Pub.  L.  101-189.  §  1407(a)(1)(B).  inserted 
"paid  under  section  6330  of  this  title"  after  "retainer 
pay". 

Par.  (14).  Pub.  L.  101-189,  §  1407(a)(1)(C).  added  par. 
(14). 

Effective  Date  of  1990  Amendment 

Section  1484(Z)(4)(C)  of  Pub.  L.  101-510  provided 
that  the  amendment  made  by  that  section  is  effective 
Nov.  29,  1989. 

Short  Title  of  1989  Amendment 

Section  1401  of  title  XIV  of  Pub.  L.  101-189  provided 
that:  "This  title  [enacting  subchapter  III  of  this  chap- 
ter, amending  sections  1331.  1447  to  1452.  and  1454  of 
this  title  and  section  3101  [now  53013  of  Title  38.  Vet- 
erans' Benefits,  and  enacting  provisions  set  out  as 
notes  imder  sections  1331. 1448. 1451. 1452.  and  1456  of 
this  title]  may  be  cited  as  the  'MUitary  Survivor  Bene- 
fits Improvement  Act  of  1989'." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1456  of  this 
title. 

§  1448.  Application  of  Plan 

(a)(1)  The  program  established  by  this  sub- 
chapter shall  be  known  as  the  Survivor  Benefit 
Plan.  The  following  persons  are  eligible  to  par- 
ticipate in  the  Plan: 

(A)  Persons  entitled  to  retired  pay. 

(B)  Persons  who  would  be  eligible  for  re- 
serve-component retired  pay  but  for  the  fact 
that  they  are  imder  60  years  of  age. 

(2)  The  Plan  applies— 

ISee  main  edition  for  text  ofiA)l 

(B)  to  a  person  who  (i)  is  ehgible  to  partici- 
pate in  the  Plan  under  paragraph  (1)(B),  (ii) 
is  married  or  has  a  dependent  child  when  he 
is  notified  under  section  1331(d)  of  this  title 
that  he  has  completed  the  years  of  service  re- 
quired for  eligibility  for  reserve-component 
retired  pay,  and  (iii)  elects  to  participate  in 
the  Plan  (and  makes  a  designation  imder  sub- 
section (e))  before  the  end  of  the  90-day 
period  beginning  on  the  date  he  receives  such 
notification. 

A  person  described  in  subclauses  (i)  and  (ii)  of 
clause  (B)  who  does  not  elect  to  participate  in 
the  Plan  before  the  end  of  the  90-day  period  re- 
ferred to  in  such  clause  shall  remain  eligible, 
upon  reaching  60  years  of  age  and  otherwise  be- 
coming entitled  to  retired  pay,  to  participate  in 
the  Plan  in  accordance  with  eligibility  imder 
paragraph  (1)( A). 

iSee  main  edition  for  text  of  (3)1 
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(4)(A)  An  election  under  paragraph  (2)(A)  not 
to  participate  in  the  Plan  is  irrevocable  if  not 
revoked  before  the  date  on  which  the  person 
first  becomes  entitled  to  retired  pay. 

iSee  main  edition  for  text  of{B\  (5)  and  (6);  (6) 
to  (e)3 

(f)(1)  The  Secretary  concerned  shall  pay  an 
annuity  under  this  subchapter  to  the  surviving 
spouse  of  a  person  who  is  eligible  to  provide  a 
reserve-component  annuity  and  who  dies— 

(A)  before  being  notified  under  section 
1331(d)  of  this  title  that  he  has  completed  the 
years  of  service  required  for  eligibility  for  re- 
serve-component retired  pay;  or 

(B)  during  the  90-day  period  beginning  on 
the  date  he  receives  notification  under  sec- 
tion 1331(d)  of  this  title  that  he  has  complet- 
ed the  years  of  service  required  for  eligibility 
for  reserve-component  retired  pay  if  he  had 
not  made  an  election  under  subsection 
(a)(2)(B)  to  participate  in  the  Plan. 

iSee  main  edition  for  text  of  (2)  to  (4);  (g)l 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XIV, 
§  1407(a)(2),  (3),  Nov.  29,  1989,  103  Stat.  1588.) 

Amendments 

1989— Subsec.  (a)(1)(B).  (2)(B).  Pub.  L.  101-189. 
§  1407(a)(2),  substituted  "reserve-component  retired 
pay"  for  "retired  pay  under  chapter  67  of  this  title'*. 

Subsec.  (a)(4)(A).  Pub.  L.  101-189.  §  1407(a)(3), 
struck  out  "or  retainer"  after  "entitled  to  retired". 

Subsec.  (f)(1)(A),  (B).  Pub.  L.  101-189,  §  1407(a)(2). 
substituted  "reserve-component  retired  pay"  for  "re- 
tired pay  under  chapter  67  of  this  title". 

Open  Enrollment  Period  for  Survivor  Benefit 
Plan  Commencing  April  1.  1992 

Section  1405  of  Pub.  L.  101-189.  as  amended  by  Pub. 
L.  101-510,  div.  A,  title  VI,  §631(2),  title  XIV, 
§  1484(Z)(4)(B),  Nov.  5,  1990,  104  Stat.  1580,  1720;  Pub. 
L.  102-190,  div.  A,  title  VI,  §  653(a)(1),  (c)(2),  Dec.  5, 
1991, 105  Stat.  1388, 1389,  provided  that: 

"(a)  Persons  Not  Currently  Participating  in  Sur- 
vivor Benefit  Plan.— 

"(1)  Election  of  sbp  coverage.— An  eligible  retired 
or  former  member  may  elect  to  participate  in  the 
Survivor  Benefit  Plan  during  the  open  enrollment 
period  specified  in  subsection  (f ). 

"(2)  EuxrriON  op  supplemental  annuity  cover- 
age.—An  eligible  retired  or  former  member  who 
elects  under  paragraph  (1)  to  participate  in  the  Sur- 
vivor Benefit  Plan  at  the  maximum  level  may  also 
elect  during  the  open  enrollment  period  to  partici- 
pate in  the  Supplemental  Survivor  Benefit  Plan  es- 
tablished under  subchapter  III  of  chapter  73  of  title 
10,  United  States  Code,  as  added  by  section  1404. 

"(3)  Eligible  retired  or  former  b«ember.— For  pur- 
poses of  paragraphs  (1)  and  (2),  an  eligible  retired  or 
former  member  is  a  member  or  former  member  of 
the  uniformed  services  who  on  the  day  before  the 
first  day  of  the  open  enrollment  period  is  not  a  par- 
ticipant in  the  Survivor  Benefit  Plan  and— 
"(A)  is  entitled  to  retired  pay;  or 
"(B)  would  be  entitled  to  retired  pay  under  chap- 
ter 67  of  title  10,  United  States  Code,  but  for  the 
fact  that  such  member  or  former  member  is  under 
60  years  of  age. 

"(4)  Status  under  sbp  of  persons  isaking  elec- 
tions.— 

"(A)  Standard  annuity.— A  person  making  an 
election  under  paragraph  (1)  by  reason  of  eligibil- 
ity under  paragraph  (3)(A)  shaU  be  treated  for  all 
purposes  as  providing  a  standard  annuity  imder 
the  Survivor  Benefit  Plan. 


"(B)    Reserve-component    annuity.— A    person 
making  an  election  under  paragraph  (1)  by  reason 
of  eligibility  under  paragraph  (3)(B)  shall  be  treat- 
ed for  all  piu-poses  as  providing  a  reserve-compo- 
nent annuity  under  the  Survivor  Benefit  Plan. 
"(b)  Election  To  Increase  Coverage  Under  SBP.— A 
person  who  on  the  day  before  the  first  day  of  the  open 
enrollment  period  is  a  participant  in  the  Survivor  Ben- 
efit Plan  but  is  not  participating  at  the  maximum  base 
amount  or  is  providing  coverage  under  the  Plan  for  a 
dependent  child  and  not  for  the  person's  spouse  or 
former  spouse  may,  during  the  open  enrollment  period 
elect  to— 

"(1)  participate  in  the  Plan  at  a  higher  base 
amount  (not  in  excess  of  the  participant's  retired 
pay);  or 

"(2)  provide  annuity  coverage  under  the  Plan  for 
the  person's  spouse  or  former  spouse  at  a  base 
amoimt  not  less  than  the  base  amount  provided  for 
the  dependent  child. 

"(c)  Election  for  Current  SBP  Participants  To 
Participate  in  Supplemental  SBP.— 

"(1)  Election.— A  person  who  is  eligible  to  make 
an  election  under  this  paragraph  may  elect  during 
the  open  enrollment  period  to  participate  in  the 
Supplemental  Survivor  Benefit  Plan  established 
under  subchapter  III  of  chapter  73  of  title  10, 
United  States  Code,  as  added  by  section  1404. 

"(2)  Persons  eligible.— Except  as  provided  in 
paragraph  (3),  a  person  is  eligible  to  make  an  elec- 
tion under  paragraph  (1)  if  on  the  day  before  the 
first  day  of  the  open  enrollment  period  the  person  is 
a  participant  in  the  Survivor  Benefit  Plan  at  the 
maximum  level,  or  during  the  open  enrollment 
period  the  person  increases  the  level  of  such  partici- 
pation to  the  maximum  level  under  subsection  (b)  of 
this  section,  and  under  that  Plan  is  providing  annu- 
ity coverage  for  the  person's  spouse  or  a  former 
spouse. 

"(3)  Limitation  on  eligibility  for  certain  sbp 
participants   not   affected   by   two-tier   annuity 
COMPUTATION.— A  pcrson  is  not  eligible  to  make  an 
election  under  paragraph  (1)  if  (as  determined  by 
the  Secretary  concerned)  the  annuity  of  a  spouse  or 
former  spouse  beneficiary  of  that  person  under  the 
Survivor  Benefit  Plan  will  be  computed  imder  sec- 
tion 1451(e)  of  title  10,  United  States  Code.  However, 
such  a  person  may  during  the  open  enrollment 
period  waive  the  right  to  have  that  annuity  comput- 
ed under  such  section.  Any  such  election  is  irrevoca- 
ble. A  person  making  such  a  waiver  may  make  an 
election  under  paragraph  (1)  as  in  the  case  of  any 
other  participant  in  the  Survivor  Benefit  Plan. 
"(d)  Manner  of  Making  Elections.— An  election 
under  this  section  must  be  made  in  writing,  signed  by 
the  person  making  the  election,  and  received  by  the 
Secretary  concerned  before  the  end  of  the  open  enroll- 
ment period.  Any  such  election  shaU  be  made  subject 
to  the  same  conditions,  and  with  the  same  opportuni- 
ties for  designation  of  beneficiaries  and  specification 
of  base  amount,  that  apply  under  the  Survivor  Benefit 
Plan  or  the  Supplemental  Survivor  Benefit  Plan,  as 
the  case  may  be.  A  person  making  an  election  under 
subsection  (a)  to  provide  a  reserve-component  annuity 
shall  make  a  designation  described  in  section  1448(e) 
of  title  10,  United  States  Code. 

"(e)  Effective  Date  for  Elections.— Any  such  elec- 
tion ShaU  be  effective  as  of  the  first  day  of  the  first 
calendar  month  foUowing  the  month  in  which  the 
election  is  received  by  the  Secretary  concerned. 

"(f)  Open  ISnrollment  Period  Defined.— The  open 
enrollment  period  is  the  one-year  period  beginning  on 
April  1, 1992. 

"(g)  Effect  of  Death  op  Person  Making  Election 
Within  Two  Years  of  Making  Election.— If  a  person 
making  an  election  under  this  section  dies  before  the 
end  of  the  two-year  period  beginning  on  the  effective 
date  of  the  election,  the  election  is  void  and  the 
amount  of  any  reduction  in  retired  pay  of  the  person 


Page  1107 


TITLE  10— ARMED  FORCES 


§1448 


that  is  attributable  to  the  election  shall  be  paid  in  a 
lump  sum  to  the  person  who  would  have  been  the  de- 
ceased person's  beneficiary  under  the  voided  election 
if  the  deceased  person  had  died  after  the  end  of  such 
two-year  period. 

"(h)  Applicability  of  Certain  Provisions  op  Law.— 
The  provisions  of  sections  1449,  1453,  and  1454  of  title 
10,  United  States  Code,  are  applicable  to  a  person 
making  an  election,  and  to  an  election,  under  this  sec- 
tion in  the  same  manner  as  if  the  election  were  made 
under  the  Survivor  Benefit  Plan  or  the  Supplemental 
Survivor  Benefit  Plan,  as  the  case  may  be. 

"(i)  Report  Concerning  Open  SEASON.—Not  later 
than  June  1,  1990,  the  Secretary  of  Defense  shall 
submit  to  the  Committees  on  Armed  Services  of  the 
Senate  and  House  of  Representatives  a  report  on  the 
open  season  authorized  by  this  section  for  the  Survi- 
vor Benefit  Plan.  The  report  shall  include— 

"(1)  a  description  of  the  Secretary's  plans  for  im- 
plementation of  the  open  season; 

"(2)  the  Secretary's  estimates  of  the  costs  associat- 
ed with  the  open  season,  including  any  anticipated 
effect  of  the  open  season  on  the  actuarial  status  of 
the  Department  of  Defense  Military  Retirement 
Fund;  and 

"(3)  any  recommendation  by  the  Secretary  for  fur- 
ther legislative  action. 

"(j)  Abditional  Premium.— The  Secretary  of  De- 
fense may  require  that  the  SBP  premium  for  a  person 
making  an  election  under  subsection  (a)(1)  or  (b)  in- 
clude, tn  addition  to  the  amoimt  required  under  sec- 
tion 1452(a)  of  title  10,  United  States  Code,  an  amount 
determined  imder  regulations  prescribed  by  the  Secre- 
tary of  Defense  for  the  purposes  of  this  subsection. 
Any  such  amoimt  shall  be  stated  as  a  percentage  of 
the  base  amount  of  the  person  making  the  election 
and  shall  reflect  the  niunber  of  years  that  have 
elapsed  since  the  person  retired,  but  may  not  exceed 
4.5  percent  of  that  person's  base  amount." 

Definitions  for  1989  Amendments 

Section  1406  of  title  XIV  of  div.  A  of  Pub.  L.  101-189, 
as  amended  by  Pub.  L.  102-190.  div.  A,  title  VI, 
§  653(a)(2),  Dec.  5,  1991,  105  Stat.  1388,  provided  that: 
"For  the  purpose  of  this  title  [see  Short  Title  of  1989 
Amendment  note  set  out  imder  section  1447  of  this 
title]: 

"(1)  The  term  'Survivor  Benefit  Plan'  means  the 
program  established  under  subchapter  II  of  chapter 
73  of  title  10,  United  States  Code. 

"(2)  The  term  'retired  pay'  includes  retainer  pay 
paid  under  section  6330  of  title  10,  United  States 
Code. 

"(3)  The  terms  'uniformed  services'  and  'Secretary 
concerned'  have  the  meanings  given  those  terms  in 
section  101  of  title  37,  United  States  Code. 

"(4)  The  term  *SBP  premium'  means  the  reduction 
in  retired  pay  required  as  a  condition  of  providing  an 
annuity  under  the  Survivor  Benefit  Plan. 

"(5)  The  term  'base  amount'  has  the  meaning 
given  that  term  in  section  1447(2)  of  title  10,  United 
States  Code." 

Annuity  for  Sttrviving  Spouses  of  Mebibers  Who 
Died  Before  Novebcber  1,  1953,  and  Who  Were 
Entitled  to  Retired  or  Retainer  Pay  on  Date  of 
Death 

Pub.  L.  100-456,  div.  A,  title  VI,  §  653,  Sept.  29,  1988, 
102  Stat.  1991,  as  amended  by  Pub.  L  102-83,  §  5(c)(2), 
Aug.  6, 1991, 105  Stat.  406,  provided  that: 

iSee  main  edition  for  text  of  (a)3 

"(b)  Amount  of  Annuity.— (1)  An  annuity  payable 
under  this  section  shall  be  paid  at  the  rate  of  $165  per 
month,  as  adjusted  from  time  to  time  imder  subsec- 
tion (c). 

"(2)  An  annuity  paid  to  a  surviving  spouse  under  this 
section  shall  be  reduced  by  the  amount  of  dependency 
and  indemnity  compensation  (DIC)  to  which  the  sur- 


viving spouse  is  entitled  under  section  1311(a)  of  title 
38,  United  States  Code. 

ISee  main  edition  for  text  of  (c)3 

"(d)  Relationship  to  Other  Programs.— An  annuity 
paid  to  a  surviving  spouse  under  this  section  is  in  addi- 
tion to  any  pension  to  which  the  surviving  spouse  is 
entitled  under  subchapter  III  of  chapter  15  of  title  38, 
United  States  Code,  or  section  306  of  the  Veterans' 
and  Survivors'  Pension  Improvement  Act  of  1978  (38 
U.S.C.  1521  note),  and  any  payment  made  under  the 
provisions  of  section  4  of  Public  Law  92-425.  An  annu- 
ity paid  imder  this  section  shall  not  be  considered  as 
income  for  the  purposes  of  eligibility  for  any  such 
pension. 

iSee  main  edition  for  text  of  (e)  and  (/>] 

Income  Supplement  for  Certain  Widows  of  Re- 
tired Members  of  the  Uniformed  Forces;  Special 
Annuity  for  Widows  of  Commissioned  Personnel 
OF  THE  Public  Health  Service  and  National  Oce- 
anic AND  Atmospheric  Adshnistration  in  Lieu  of 
VA  Pension 

Section  4  of  Pub.  L.  92-425,  as  amended  by  Pub.  L. 
94-496,  §  2,  Oct.  14,  1976.  90  Stat.  2375;  Pub.  L.  95-397, 
title  II,  §209,  Sept.  30,  1978,  92  Stat.  848;  Pub.  L. 
96-402,  §  6,  Oct.  9,  1980,  94  Stat.  1708;  Pub.  L.  98-94, 
title  IX,  §  942(a),  Sept.  24,  1983,  97  Stat.  654;  Pub.  L. 
102-40,  title  IV,  §  402(d)(2),  May  7,  1991,  105  Stat.  239; 
Pub.  L.  102-83,  §  5(c)(2),  Aug.  6,  1991,  105  Stat.  406, 
provided  that: 

"(a)  A  person— 

iSee  main  edition  for  text  of  (1)1 

"(2)  who  is  eligible  for  a  pension  under  subchapter 
III  of  chapter  15  of  title  38,  United  States  Code,  or 
section  306  of  the  Veterans'  and  Survivors'  Pension 
Improvement  Act  of  1978  [set  out  as  note  under  sec- 
tion 1521  of  Title  381;  and 

ISee  main  edition  for  text  of  (3)1 

shall  be  paid  an  annuity  by  the  Secretary  concerned 
imless  she  is  eligible  to  receive  an  annuity  under  the 
Survivor  Benefit  Plan  established  pursuant  to  clause 
(3)  of  the  first  section  of  this  Act  [this  subchapter]. 
However,  such  a  person  who  is  the  widow  of  a  retired 
officer  of  the  Public  Health  Service  or  the  National 
Oceanic  and  Atmospheric  Administration,  and  who 
would  otherwise  be  eligible  for  an  annuity  under  this 
section  except  that  she  does  not  qualify  for  the  pen- 
sion described  in  clause  (2)  of  this  subsection  because 
the  service  of  her  deceased  spouse  is  not  considered 
active  duty  under  section  101(21)  of  title  38,  United 
States  Code,  is  entitled  to  an  annuity  under  this  sec- 
tion. 

LSee  main  edition  for  text  of  (6)3 

"(c)  The  amounts  specified  in  subsections  (a)(3)  and 
(b)  shall  be  increased  by  the  Secretary  concerned 
whenever  there  is  an  increase  under  section  5312  of 
title  38,  United  States  Code,  in  the  maximum  annual 
rate  of  pension  under  section  1541(b)  of  such  title. 
Any  such  increase  imder  the  preceding  sentence  shall 
be  in  the  same  amount,  and  shaU  have  the  same  effec- 
tive date,  as  such  increase  in  the  maximimi  annual 
rate  of  pension. 

LSee  main  edition  for  text  of  id)l 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1447,  1449, 
1450,  1451,  1452,  1455,  1458  of  this  title;  title  38  section 
1318. 
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§  1449.  Mental  incompetency  of  member 

If  a  person  to  whom  section  1448  of  this  title 
applies  is  determined  to  be  mentally  incompe- 
tent by  medical  officers  of  the  armed  force  con- 
cerned or  of  the  Department  of  Veterans  Af- 
fairs, or  by  a  court  of  competent  jurisdiction, 
any  election  described  in  subsection  (a)(2)  or 
(b)  of  section  1448  of  this  title  may  be  made  on 
behalf  of  that  person  by  the  Secretary  con- 
cerned. If  the  person  for  whom  the  Secretary 
has  made  an  election  is  later  determined  to  be 
mentally  competent  by  an  authority  named  in 
the  first  sentence,  he  may,  within  180  days 
after  that  determination  revoke  that  election. 
Any  deductions  made  from  retired  pay  by 
reason  of  such  an  election  will  not  be  refunded. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XIV, 
11407(a)(3),  title  XVI,  i  1621(a)(1),  Nov.  29, 
1989,  103  Stat.  1588,  1602.) 

Amendbcents 

1989— Pub.  L.  101-189  substituted  "Department  of 
Veterans  Affairs"  for  "Veterans'  Administration"  and 
struck  out  "or  retainer"  after  "made  from  retired". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1450,  1460a  of 
this  title. 

§  1450.  Payment  of  annuity:  beneficiaries 

iSee  main  edition  for  text  of  (a)  and  (6)] 

(c)  If,  upon  the  death  of  a  person  to  whom 
section  1448  of  this  title  applies,  the  widow, 
widower,  or  former  spouse  of  that  person  is  also 
entitled  to  dependency  and  indemnity  compen- 
sation imder  section  1311(a)  of  title  38,  the 
widow,  widower,  or  former  spouse  may  be  paid 
an  annuity  under  this  section,  but  only  in  the 
amount  that  the  annuity  otherwise  payable 
imder  this  section  would  exceed  that  compensa- 
tion. A  reduction  in  an  annuity  under  this  sec- 
tion required  by  the  preceding  sentence  shall 
be  effective  on  the  date  of  the  commencement 
of  the  period  of  payment  of  such  compensation 
under  title  38. 

[.See  main  edition  for  text  of  id)  and  (e)] 

(f)  iSee  main  edition  for  text  of(l)  and  (2)] 
(3)  iSee  main  edition  for  text  of(A)1 
(B)  An  election  may  not  be  deemed  to  have 
been  made  under  subparagraph  (A)  in  the  case 
of  any  person  unless  the  Secretary  concerned 
receives  a  request  from  the  former  spouse  of 
the  person  within  one  year  of  the  date  of  the 
court  order  or  filing  involved. 

ISee  main  edition  for  text  ofiO,  (4);  (g)] 

(h)  Except  as  provided  in  section  1451  of  this 
title,  an  annuity  imder  this  section  is  in  addi- 
tion to  any  other  pasnnent  to  which  a  person  is 
entitled  under  any  other  provision  of  law.  Such 
annuity  shall  be  considered  as  income  imder 
laws  administered  by  the  Department  of  Veter- 
ans Affairs. 

iSee  main  edition  for  text  ofii)  and  0)3 

(k)(l)  If  a  widow,  widower,  or  former  spouse 
whose  annuity  has  been  adjusted  under  subsec- 


tion (c)  subsequently  loses  entitlement  to  com- 
pensation \mder  section  1311(a)  of  title  38  be- 
cause of  the  remarriage  of  such  widow,  widow- 
er, or  former  spouse,  and  if  at  the  time  of  such 
remarriage  such  widow,  widower,  or  former 
spouse  is  55  years  of  age  or  more,  the  amount 
of  the  annuity  of  such  widow,  widower,  or 
former  spouse  shall  be  readjusted,  effective  on 
the  effective  date  of  such  loss  of  compensation, 
to  the  amoimt  of  the  annuity  which  would  be 
in  effect  with  respect  to  such  widow,  widower, 
or  former  spouse  if  the  adjustment  under  sub- 
section (c)  had  never  been  made. 

ISee  main  edition  for  text  of  (2)1 

ilKl)  Upon  application  of  the  beneficiary  of  a 
participant  in  the  Plan  whose  retired  pay  has 
been  suspended  on  the  basis  that  the  partici- 
pant is  missing  (or  of  a  participant  in  the  Plan 
who  would  be  eligible  for  reserve-component  re- 
tired pay  but  for  the  fact  that  he  is  under  60 
years  of  age  and  whose  retired  pay,  if  he  were 
entitled  to  retired  pay,  would  be  suspended  on 
the  basis  that  he  is  missing),  the  Secretary  con- 
cerned may  determine  for  purposes  of  this  sub- 
chapter that  the  participant  is  presiuned  dead. 
Any  such  determination  shall  be  made  in  ac- 
cordance with  regulations  prescribed  under  sec- 
tion 1455  of  this  title.  The  Secretary  concerned 
may  not  make  a  determination  for  purposes  of 
this  subchapter  that  a  participant  is  presumed 
dead  unless  he  finds— 

ISee  main  edition  for  text  of  (A)  and  (B)] 

(2)  Upon  a  determination  under  paragraph 
(1)  with  respect  to  a  participant  in  the  Plan,  an 
annuity  otherwise  payable  under  this  subchap- 
ter shall  be  paid  as  if  the  participant  died  on 
the  date  as  of  which  the  retired  pay  of  the  par- 
ticipant was  suspended. 

{.See  main  edition  for  text  of  (3)1 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XIV, 
§  1407(a)(2)-(4),  title  XVI,  §  1621(a)(1),  Nov.  29, 
1989,  103  Stat.  1588,  1602;  Pub.  L.  102-83, 
§  5(c)(2),  Aug.  6,  1991,  105  Stat.  406.) 

Amendments 

1991— Subsecs.  (c),  (k)(l).  Pub.  L.  102-83  substituted 
"section  1311(a)  of  title  38"  for  "section  411(a)  of  title 
38". 

1989-Subsec.  (f)(3)(B).  Pub.  L.  101-189,  §  1407(a)(4), 
substituted  "within  one  year  of  the  date  of  the  court 
order  or  filing  involved"  for  "before  October  1.  1985, 
or  within  one  year  of  the  date  of  the  court  order  or 
filing  involved,  whichever  is  later". 

Subsec.  (h).  Pub.  L.  101-189.  §  1621(a)(1).  substituted 
"Department  of  Veterans  Affairs"  for  "Veterans'  Ad- 
ministration". 

Subsec.  (0(1).  Pub.  L.  101-189.  §  1407(a)(2).  substitut- 
ed "reserve-component  retired  pay"  for  "retired  pay 
under  chapter  67  of  this  title". 

Subsec.  (Z)(2).  Pub.  L.  101-189.  §  1407(a)(3),  struck 
out  "or  retainer"  after  "of  which  the  retired". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1448,  1451, 
1452,  1455.  1457,  1458.  1460a  of  this  title;  title  38  sec- 
tion 1318. 
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§  1451.  Amount  of  annuity 

iSee  main  edition  for  text  ofia)  and  (b)l 

(c)  iSee  main  edition  for  text  of  (1)1 

(2)  An  annuity  computed  under  paragraph  (1) 
that  is  paid  to  a  surviving  spouse  shall  be  re- 
duced by  the  amount  of  dependency  and  indem- 
nity compensation  to  which  the  surviving 
spouse  is  entitled  under  section  1311(a)  of  title 
38.  Any  such  reduction  shall  be  effective  on  the 
date  of  the  commencement  of  the  period  of 
pasmient  of  such  compensation  imder  title  38. 

(3)  In  the  case  of  an  annuity  provided  by 
reason  of  the  service  of  a  member  described  in 
section  1448(d)(1)(B)  or  1448(d)(1)(C)  of  this 
title  who  first  became  a  member  of  a  imif ormed 
service  before  September  8,  1980,  the  retired 
pay  to  which  the  member  would  have  been  en- 
titled when  he  died  shall  be  determined  for  pur- 
poses of  paragraph  (1)  based  upon  the  rate  of 
basic  pay  in  effect  at  the  time  of  death  for  the 
grade  in  which  the  member  was  serving  at  the 
time  of  death,  unless  (as  determined  by  the 
Secretary  concerned)  the  member  would  have 
been  entitled  to  be  retired  in  a  higher  grade. 

(4)  In  the  case  of  an  annuity  paid  imder  sec- 
tion 1448(f)  of  this  title  by  reason  of  the  service 
of  a  person  who  first  became  a  member  of  a 
uniformed  service  before  September  8,  1980, 
the  retired  pay  of  the  person  providing  the  an- 
nuity shall  for  the  purposes  of  paragraph  (1)  be 
computed  on  the  basis  of  the  rates  of  basic  pay 
in  effect  on  the  effective  date  of  the  annuity. 

ISee  main  edition  for  text  ofid)l 

(e)(1)  The  following  beneficiaries  imder  the 
Plan  are  eligible  to  have  an  annuity  imder  the 
Plan  computed  under  this  subsection: 

iSee  main  edition  for  text  of(A)l 

(B)  A  spouse  or  former  spouse  beneficiary 
of  a  person  who  on  October  1, 1985— 

(i)  was  a  participant  in  the  Plan; 

(ii)  was  entitled  to  retired  pay  or  was 
qualified  for  that  pay  except  that  he  had 
not  applied  for  and  been  granted  that  pay; 
or 

(iii)  would  have  been  eligible  for  retired 
pay  under  chapter  67  of  this  title  but  for 
the  fact  that  he  was  under  60  years  of  age. 

(2)  Subject  to  paragraph  (3),  an  annuity  com- 
puted under  this  subsection  shall  be  deter- 
mined as  follows: 

(A)  In  the  case  of  a  beneficiary  of  a  stand- 
ard annuity  under  section  1450(a)  of  this  title, 
the  annuity  shall  be  the  amount  equal  to  55 
percent  of  the  base  amount. 

(B)  In  the  case  of  a  beneficiary  of  a  reserve- 
component  annuity  under  section  1450(a)  of 
this  title,  the  annuity  shall  be  the  percentage 
of  the  base  amount  that— 

ISee  main  edition  for  text  ofii)  and  (ii),  (Ol 

(3)  An  annuity  computed  under  this  subsec- 
tion shall  be  reduced  by  the  lesser  of — 

(A)  the  amount  of  the  survivor  benefit,  if 
any,  to  which  the  widow  or  widower  or  former 
spouse  would  be  entitled  under  title  II  of  the 
Social  Security  Act  (42  U.S.C.  401  et  seq.) 


based  solely  upon  service  by  the  person  con- 
cerned as  described  in  section  210(D(1)  of 
such  Act  (42  U.S.C.  410(Z)(1))  and  calculated 
assuming  that  the  person  concerned  lives  to 
age  65;  or 

(B)  40  percent  of  the  amount  of  the  month- 
ly annuity  as  determined  under  paragraph 
(2). 

(4)(A)  For  the  purpose  of  paragraph  (3),  a 
widow  or  widower  or  former  spouse  shall  not  be 
considered  as  entitled  to  a  benefit  under  title  II 
of  the  Social  Security  Act  (42  U.S.C.  401  et  seq.) 
to  the  extent  that  such  benefit  has  been  offset 
by  deductions  under  section  203  of  such  Act  (42 
U.S.C.  403)  on  account  of  work. 

iSee  main  edition  for  text  of(B);  (f)  to  (i)l 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XIV, 
!§  1403(a),  1407(a)(5)-(8),  (b)(1),  Nov.  29,  1989, 
103  Stat.  1579,  1588,  1589;  Pub.  L.  102-83, 
§  5(c)(2),  Aug.  6,  1991,  105  Stat.  406.) 

Amendbients 

1991— Subsec.  (c)(2).  Pub.  L.  102-83  substituted  "sec- 
tion 1311(a)  of  title  38"  for  "section  411(a)  of  title  38". 

1989— Subsec.  (c)(3).  Pub.  L.  101-189.  §  1403(a), 
amended  par.  (3)  generally.  Prior  to  amendment,  par. 
(3)  read  as  follows:  "In  the  case  of  an  annuity  provided 
by  a  member  described  in  section  1448(d)(1)(C)  of  this 
title,  the  retired  pay  to  which  the  member  would  have 
been  entitled  when  he  died  shall  be  determined  based 
upon  the  rate  of  basic  pay  in  effect  at  the  time  of 
death  for  the  highest  grade  other  than  a  commis- 
sioned officer  grade  in  which  the  member  served  on 
active  duty  satisfactorily,  as  determined  by  the  Secre- 
tary concerned." 

Subsec.  (c)(4).  Pub.  L.  101-189.  §  1407(a)(5).  inserted 
"by  reason  of  the  service  of  a  person  who  first  became 
a  member  of  a  uniformed  service  before  September  8, 
1980". 

Subsec.  (e)(1).  Pub.  L.  101-189.  §  1407(a)(6),  substi- 
tuted "beneficiaries  under  the  Plan"  for  "beneficiaries 
under  the  plan"  in  introductory  provisions. 

Subsec.  (e)(1)(B).  Pub.  L.  101-189.  §  1407(a)(7).  in  cl. 
(i).  substituted  "was"  for  "is",  in  cl.  (ii).  substituted 
"was"  for  "is"  in  two  places  and  "had"  for  "has",  and 
in  cl.  (iii).  substituted  "would  have  been"  for  "would 
be"  and  "was"  for  "is". 

Subsec.  (e)(2)(A).  (B).  Pub.  L.  101-189.  §  1407(a)(8). 
struck  out  "(as  the  base  amount  is  adjusted  from  time 
to  time  under  section  1401a  of  this  title)"  after  "base 
amount". 

Subsec.  (e)(3)(A).  (4)(A).  Pub.  L.  101-189. 
§  1407(b)(1).  inserted  "or  former  spouse"  after  "widow 
or  widower". 

Effective  Date  of  1989  Amendment 

Section  1407(b)(2)  of  Pub.  L.  101-189  provided  that: 
"The  amendments  made  by  paragraph  (1)  [amending 
this  section]  shall  apply  only  with  respect  to  the  com- 
putation of  an  annuity  for  a  person  who  becomes  a 
former  spouse  under  a  divorce  that  becomes  final  after 
the  date  of  the  enactment  of  this  Act  [Nov.  29. 19893." 

Adjustment  of  Annuities  for  Survivors  of  Certain 
Members  Who  Died  While  on  Active  Duty  Be- 
tween September  21.  1972  and  November  29.  1990 

Section  1403(b)-(d)  of  Pub.  L.  101-189  provided  that: 
"(b)  Adjustment  of  Annuities  Already  in  Effect.— 
"(1)  Recomputation.— The  Secretary  concerned 
shall  recompute  the  annuity  of  any  person  who  on 
the  effective  date  specified  in  subsection  (d)  is  enti- 
tled to  an  annuity  imder  the  Survivor  Benefit  Plan 
by  reason  of  eligibility  described  in  section 
1448(d)(1)(B)  or  1448(d)(1)(C)  of  title   10,  United 


§1452 


TITLE  10— ARMED  FORCES 


Page  1110 


States  Code,  and  who  is  further  described  in  subsec- 
tion (c). 

"(2)  Amount  of  recomputed  annuities.— The 
amount  of  the  annuity  as  so  recomputed  shall  be  the 
amount  that  would  be  in  effect  for  that  annuity  on 
the  effective  date  specified  in  subsection  (d)  if  the 
annuity  had  originally  been  computed  subject  to  the 
provisions  of  paragraph  (3)  of  section  1451(c)  of  title 
10,  United  States  Code,  as  amended  by  subsection 
(a). 

"(c)    Persons    Eligible    for    Recomputation.— A 
person  is  eligible  to  have  an  annuity  under  the  Survi- 
vor Benefit  Plan  recomputed  under  subsection  (b)  if— 
"(1)  the  annuity  is  based  upon  the  service  of  a 
member  of  the  uniformed  services  who  died  on 
active  duty  during  the  period  beginning  on  Septem- 
ber 21,  1972,  and  ending  on  the  effective  date  speci- 
fied in  subsection  (d);  and 

"(2)  the  retired  pay  of  that  member  for  the  pur- 
poses of  determining  the  amount  of  the  annuity 
imder  the  Survivor  Benefit  Plan  was  computed  using 
a  rate  of  basic  pay  lower  than  the  rate  of  basic  pay 
in  effect  at  the  time  of  death  for  the  grade  in  which 
the  member  was  serving  at  the  time  of  death. 
"(d)  Effective  Date.— An  annuity  recomputed  under 
subsection  (b)  shall  take  effect  as  so  recomputed  on 
March  1, 1990." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1448,  1450, 
1457,  1458  of  this  title. 

§  1452.  Reduction  in  retired  pay 

(a)  Spouse  and  Former  Spouse  Annuities.— 

(1)  Required  reduction  in  retired  pay.— 
Except  as  provided  in  subsection  (b),  the  re- 
tired pay  of  a  participant  in  the  Plan  who  is 
providing  spouse  coverage  (as  described  in 
paragraph  (5))  shall  be  reduced  as  follows: 
(A)  Standard  annuity.— If  the  annuity 
coverage  being  provided  is  a  standard  annu- 
ity, the  reduction  shall  be  as  follows: 

(i)  Disability  and  nonregular  service 
RETIREES.— In  the  case  of  a  person  who  is 
entitled  to  retired  pay  under  chapter  61 
or  chapter  67  of  this  title,  the  reduction 
shall  be  in  whichever  of  the  alternative 
reduction  amounts  is  more  favorable  to 
that  person. 

(ii)  Members  as  of  enactment  of  flat- 
rate  REDUCTION.— In  the  case  of  a  person 
who  first  became  a  member  of  a  imi- 
formed  service  before  March  1,  1990,  the 
reduction  shall  be  in  whichever  of  the  al- 
ternative reduction  amounts  is  more  fa- 
vorable to  that  person. 

(iii)  New  entrants  after  enactment  of 
FLAT-RATE  REDUCTION.— In  the  casc  of  a 
person  who  first  becomes  a  member  of  a 
uniformed  service  on  or  after  March  1, 
1990,  and  who  is  entitled  to  retired  pay 
under  a  provision  of  law  other  than  chap- 
ter 61  or  chapter  67  of  this  title,  the  re- 
duction shall  be  in  an  amount  equal  to  6V2 
percent  of  the  base  amount. 

(iv)  Alternative  reduction  amounts.— 
For  purposes  of  clauses  (i)  and  (ii),  the  al- 
ternative reduction  amoimts  are  the  fol- 
lowing: 

(I)  An  amount  equal  to  6V2  percent  of 
the  base  amount. 

(II)  An  amount  equal  to  2y2  percent  of 
the  first  $337  (as  adjusted  after  Novem- 
ber 1,  1989,  under  paragraph  (4))  of  the 


base  amount  plus  10  percent  of  the  re- 
mainder of  the  base  amount. 

(B)  Reserve-component  annuity.— If  the 
annuity  coverage  being  provided  is  a  re- 
serve-component   annuity,    the    reduction 
shall   be   in   whichever   of   the   following 
amounts  is  more  favorable  to  that  person: 
(i)  An  amount  equal  to  OVa  percent  of 
the  base  amount  plus  an  amount  deter- 
mined in  accordance  with  regulations  pre- 
scribed by  the  Secretary  of  Defense  as  a 
premium  for  the  additional  coverage  pro- 
vided through  reserve-component  annuity 
coverage  under  the  Plan. 

(ii)  An  amount  equal  to  2 ¥2  percent  of 
the  first  $337  (as  adjusted  after  November 
1,  1989,  imder  paragraph  (4))  of  the  base 
amount  plus  10  percent  of  the  remainder 
of  the  base  amount  plus  an  amount  deter- 
mined in  accordance  with  regulations  pre- 
scribed by  the  Secretary  of  Defense  as  a 
premium  for  the  additional  coverage  pro- 
vided through  reserve-component  annuity 
coverage  under  the  Plan. 

iSee  main  edition  for  text  of  (2)  and  (3)1 

(4)(A)  Whenever  there  is  an  increase  in  the 
rates  of  basic  pay  of  members  of  the  uniformed 
services  effective  on  or  after  October  1,  1985, 
the  amounts  under  paragraph  (1)  with  respect 
to  which  the  percentage  factor  of  2y2  is  applied 
shall  be  increased  by  the  overall  percentage  of 
such  increase  in  the  rates  of  basic  pay.  The  in- 
crease imder  the  preceding  sentence  shall  apply 
only  with  respect  to  persons  whose  retired  pay 
is  computed  based  on  the  rates  of  basic  pay  in 
effect  on  or  after  the  date  of  such  increase  in 
rates  of  basic  pay. 

(B)  In  addition  to  the  increase  imder  para- 
graph (4)(A),  the  amounts  under  paragraph  (1) 
with  respect  to  which  the  percentage  factor  of 
2^2  is  applied  shall  be  further  increased  at  the 
same  time  and  by  the  same  percentage  as  an  in- 
crease in  retired  pay  imder  section  1401a  of  this 
title  effective  on  or  after  October  1,  1985.  Such 
increase  under  the  preceding  sentence  shall 
apply  only  with  respect  to  persons  who  initially 
participate  in  the  Plan  on  a  date  which  is  after 
both  the  effective  date  of  such  increase  under 
section  1401a  and  the  effective  date  of  the  rates 
of  basic  pay  upon  which  their  retired  pay  is 
computed. 

(5)  For  the  purposes  of  paragraph  (1),  a  par- 
ticipant in  the  Plan  who  is  providing  spouse 
coverage  is  a  participant  who— 

(A)  has  (i)  a  spouse  or  former  spouse,  or  (ii) 
a  spouse  or  former  spouse  and  a  dependent 
child;  and 

(B)  has  not  elected  to  provide  an  annuity  to 
a  person  designated  by  him  under  section 
1448(b)(1)  of  this  title  or,  having  made  such 
an  election,  has  changed  his  election  in  favor 
of  his  spouse  under  section  1450(f)  of  this 
title. 

iSee  main  edition  for  text  ofib)  to  (/)] 

(g)(1)  Notwithstanding  any  other  provision  of 
this  subchapter  but  subject  to  paragraphs  (2) 
and  (3),  any  person  who  has  elected  to  partici- 
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pate  in  the  Plan  and  who  is  suffering  from  a 
service-connected  disability  rated  by  the  De- 
partment of  Veterans  Affairs  as  totally  dis- 
abling and  has  suffered  from  such  disability 
while  so  rated  for  a  continuous  period  of  10  or 
more  years  (or,  if  so  rated  for  a  lesser  period, 
has  suffered  from  such  disability  while  so  rated 
for  a  continuous  period  of  not  less  than  5  years 
from  the  date  of  such  person's  last  discharge  or 
release  from  active  duty)  may  discontinue  par- 
ticipation in  the  Plan  by  submitting  to  the  Sec- 
retary concerned  a  request  to  discontinue  par- 
ticipation in  the  Plan.  Any  such  person's  par- 
ticipation in  the  Plan  shall  be  discontinued  ef- 
fective on  the  first  day  of  the  first  month  fol- 
lowing the  month  in  which  a  request  under  this 
paragraph  is  received  by  the  Secretary  con- 
cerned. Effective  on  such  date,  the  Secretary 
concerned  shall  discontinue  the  reduction  being 
made  in  such  person's  retired  pay  on  accoimt  of 
participation  in  the  Plan  or,  in  the  case  of  a 
person  who  has  been  required  to  make  deposits 
in  the  Treasury  on  account  of  participation  in 
the  Plan,  such  person  may  discontinue  making 
such  deposits  effective  on  such  date.  Any  re- 
quest under  this  paragraph  to  discontinue  par- 
ticipation in  the  Plan  shall  be  in  such  form  and 
shall  contain  such  information  as  the  Secretary 
concerned  may  require  by  regulation. 

ISee  main  edition  for  text  ofi2)  to  i4)l 

(5)  Any  person  described  in  paragraph  (1) 
who  had  discontinued  participation  in  the  Plan 
may  again  elect  to  participate  in  the  Plan  if  (A) 
at  any  time  after  having  discontinued  participa- 
tion in  the  Plan  the  Department  of  Veterans 
Affairs  reduces  such  person's  service-connected 
disability  rating  to  less  than  total,  and  (B)  such 
person  applies  to  the  Secretary  concerned, 
within  such  period  of  time  after  the  reduction 
in  such  person's  service-connected  disability 
rating  has  been  made  as  the  Secretary  con- 
cerned may  prescribe,  to  again  participate  in 
the  Plan  and  includes  in  such  application  such 
information  as  the  Secretary  concerned  may  re- 
quire. Such  person's  participation  in  the  Plan 
under  this  paragraph  is  effective  beginning  on 
the  first  day  of  the  month  after  the  month  in 
which  the  Secretary  concerned  receives  the  ap- 
plication for  resumption  of  participation  in  the 
Plan,  and  the  Secretary  concerned  shall  begin 
making  reductions  in  such  person's  retired  pay, 
or  require  such  person  to  make  deposits  in  the 
Treasury  under  subsection  (d),  as  appropriate, 
effective  on  such  day. 

(h)  Whenever  retired  pay  is  increased  under 
section  1401a  of  this  title  (or  any  other  provi- 
sion of  law),  the  amount  of  the  reduction  to  be 
made  imder  subsection  (a)  or  (b)  in  the  retired 
pay  of  any  person  shall  be  increased  at  the 
same  time  and  by  the  same  percentage  as  such 
retired  pay  is  so  increased. 

iSee  main  edition  for  text  ofii)! 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XIV, 
§§1402(a)-(c).  1407(a)(9),  title  XVI, 
§  1621(a)(1).  Nov.  29,  1989,  103  Stat.  1577,  1578, 
1589.  1602;  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1484(Z)(4)(C)(ii),  Nov.  5,  1990,  104  Stat.  1720.) 


Amendments 

1990— Subsec.  (h).  Pub.  L.  101-510  made  clarifying 
amendment  to  directory  language  of  Pub.  L.  101-189, 
§  1407(a)(9),  see  1989  Amendment  note  below. 

1989— Subsec.  (a).  Pub.  L.  101-189.  §  1402(a).  inserted 
heading. 

Subsec.  (a)(1).  Pub.  L.  101-189.  §  1402(a).  added  par. 
(1)  and  struck  out  former  par.  (1)  which  read  as  fol- 
lows: "Except  as  provided  in  subsection  (b),  the  retired 
pay  of  a  person  to  whom  section  1448  of  this  title  ap- 
plies who  has  a  spouse  or  former  spouse,  or  who  has  a 
spouse  or  former  spouse  and  a  dependent  chUd.  and 
who  has  not  elected  to  provide  an  annuity  to  a  person 
designated  by  him  under  section  1450(a)(4)  of  this 
title,  or  who  had  elected  to  provide  such  an  annuity  to 
such  a  person  but  has  changed  his  election  in  favor  of 
his  spouse  under  section  1450(f)  of  this  title,  shall  be 
reduced  each  month— 

"(A)  by  an  amount  equal  to  2%  percent  of  the  first 
$300  (as  adjusted  from  time  to  time  under  paragraph 
(4))  of  the  base  amoimt  plus  10  percent  of  the  re- 
mainder of  the  base  amount.  If  the  person  is  provid- 
ing a  standard  annuity;  or 

"(B)  by  an  amount  prescribed  under  regulations  of 
the  Secretary  of  Defense.  If  the  person  is  providing  a 
reserve-component  annuity." 

Subsec.  (a)(4)(A).  (B).  Pub.  L.  101-189,  §  1402(c).  sub- 
stituted "amounts  imder  paragraph  (1)"  for  "amount 
under  paragraph  (1)(A)". 

Subsec.  (a)(5).  Pub.  L.  101-189.  §  1402(b),  added  par. 
(5). 

Subsec.  (g)(1).  (5).  Pub.  L.  101-189,  §  1621(a)(1).  sub- 
stituted "Department  of  Veterans  Affairs"  for  "Veter- 
ans' Administration". 

Subsec.  (h).  Pub.  L.  101-189.  §  1407(a)(9).  as  amend- 
ed by  Pub.  L.  101-510.  inserted  "(or  any  other  provi- 
sion of  law)"  after  "Whenever  retired  pay  is  Increased 
under  section  1401a  of  this  title"  and  substituted 
"such  retired  pay  is  so  increased"  for  "such  retired 
pay  is  increased  under  section  1401a  of  this  title". 

Effective  Date  of  1990  Amendment 

Section  1484(Z)(4)(C)  of  Pub.  L.  101-510  provided 
that  the  amendment  made  by  that  section  Is  effective 
Nov.  29.  1989. 

Recomputation  of  SBP  Premium  for  Current 
Participants 

Section  1402(d)  of  Pub.  L.  101-189  provided  that: 

"(1)  Recomputation.— The  Secretary  concerned 
shall  recompute  the  SBP  premium  of  persons  de- 
scribed In  paragraph  (2).  Any  such  recomputation 
shall  take  effect  on  March  1. 1990. 

"(2)  Persons  covered.— A  person  referred  to  in  para- 
graph (1)  as  described  in  this  paragraph  is  a  person 
who  on  March  1. 1990— 

"(A)  is  entitled  to  retired  pay; 

"(B)  is  providing  spouse  coverage  (as  described  in 

paragraph  (5)  of  section  1452  of  title  10,  United 

States  Code,  as  added  by  subsection  (b));  and 
"(C)  is  subject  to  an  SBP  premium  in  excess  of  GMs 

percent  of  the  base  amount  of  that  person  under  the 

Survivor  Benefit  Plan. 

"(3)  Amount  of  recompxtted  premium.— The  amount 
of  an  SBP  premium  recomputed  under  this  subsection 
shall  be  6%  percent  of  the  base  amount  under  the  Sur- 
vivor Benefit  Plan  of  the  person  whose  premium  is  re- 
computed. 

"(4)  SBP  PREMIUM  DEFINED.— For  puiposes  of  this 
subsection,  the  term  'SBP  premium'  means  a  reduc- 
tion in  retired  pay  under  section  1452  of  title  10. 
United  States  Code." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1448.  1450. 
1451. 1455. 1460, 1460a  of  this  title;  title  26  section  122. 
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§  1453.  Recovery  of  annuity  erroneously  paid 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1460a  of  this 
title. 

§  1454.  Correction  of  administrative  errors 

ISee  main  edition  for  texfl 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XIV, 
§  1407(a)(10)(A),  Nov.  29,  1989,  103  Stat.  1589.) 

Amendments 

1989— Pub.  L.  101-189  substituted  "errors"  for  "defi- 
ciencies" in  section  catchline. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1460a  of  this 
title. 

§  1455.  Regrulations 

(a)  The  President  shall  prescribe  regulations 
to  carry  out  this  subchapter.  Those  regulations 
shall,  so  far  as  practicable,  be  uniform  for  the 
armed  forces,  the  National  Oceanic  and  Atmos- 
pheric Administration,  and  the  Public  Health 
Service.  Those  regulations  shall— 

(1)  provide  that  before  the  date  the  member 
becomes  entitled  to  retired  pay— 

(A)  if  the  member  is  married,  the  member 
and  the  member's  spouse  shall  be  informed 
of  the  elections  available  under  section 
1448(a)  of  this  title  and  the  effects  of  such 
elections;  and 

(B)  if  the  notification  referred  to  in  sec- 
tion 1448(a)(3)(E)  of  this  title  is  required, 
any  former  spouse  of  the  member  shall  be 
informed  of  the  elections  available  and  the 
effects  of  such  elections;  and 

(2)  establish  procedures  for  depositing  the 
amounts  referred  to  in  sections  1448(g), 
1450(k)(2),  and  1452(d)  of  this  title. 

(b)  The  regulations  prescribed  pursuant  to 
subsection  (a)  shall  provide  procedures  for  the 
payment  of  an  annuity  under  this  subchapter 
in  the  case  of — 

(Da  person  for  whom  a  guardian  or  other 
fiduciary  has  been  appointed;  and 

(2)  a  minor,  mentally  incompetent,  or  other- 
wise legally  disabled  person  for  whom  a 
guardian  or  other  fiduciary  has  not  been  ap- 
pointed. 

(c)  The  regulations  under  subsection  (b)  may 
include  provisions  for  the  following: 

(1)  In  the  case  of  an  annuitant  referred  to 
in  subsection  (b)(1),  payment  of  the  annuity 
to  the  appointed  guardian  or  other  fiduciary. 

(2)  In  the  case  of  an  annuitant  referred  to 
in  subsection  (b)(2),  payment  of  the  annuity 
to  any  person  who,  in  the  judgment  of  the 
Secretary  concerned,  is  responsible  for  the 
care  of  the  annuitant. 

(3)  Subject  to  paragraphs  (4)  and  (5),  a  re- 
quirement for  the  payee  of  an  annuity  to 
spend  or  invest  the  amounts  paid  on  behalf  of 
the  annuitant  solely  for  benefit  of  the  annui- 
tant. 

(4)  Authority  for  the  Secretary  concerned 
to  permit  the  payee  to  withhold  from  the  an- 
nuity payment  such  amount,  not  in  excess  of 


4  percent  of  the  annuity,  as  the  Secretary 
concerned  considers  a  reasonable  fee  for  the 
fiduciary  services  of  the  payee  when  a  court 
appointment  order  provides  for  pasmnent  of 
such  a  fee  to  the  payee  for  such  services  or 
the  Secretary  concerned  determines  that  pay- 
ment of  a  fee  to  such  payee  is  necessary  in 
order  to  obtain  the  fiduciary  services  of  the 
payee. 

(5)  Authority  for  the  Secretary  concerned 
to  require  the  payee  to  provide  a  surety  bond 
in  an  amoimt  sufficient  to  protect  the  inter- 
ests of  the  annuitant  and  to  pay  for  such 
bond  out  of  the  annuity. 

(6)  A  requirement  for  the  payee  of  an  annu- 
ity to  maintain  and,  upon  request,  to  provide 
to  the  Secretary  concerned  an  accounting  of 
expenditures  and  investments  of  amounts 
paid  to  the  payee. 

(7)  In  the  case  of  an  annuitant  referred  to 
in  subsection  (b)(2)— 

(A)  procedures  for  determining  incompe- 
tency and  for  selecting  a  payee  to  represent 
the  annuitant  for  the  purposes  of  this  sec- 
tion, including  provisions  for  notifying  the 
annuitant  of  the  actions  being  taken  to 
make  such  a  determination  and  to  select  a 
representative  payee,  an  opportunity  for 
the  annuitant  to  review  the  evidence  being 
considered,  and  an  opportunity  for  the  an- 
nuitant to  submit  additional  evidence 
before  the  determination  is  made;  and 

(B)  standards  for  determining  incompe- 
tency, including  standards  for  determining 
the  sufficiency  of  medical  evidence  and 
other  evidence. 

(8)  Provisions  for  any  other  matters  that 
the  President  considers  appropriate  in  con- 
nection with  the  payment  of  an  annuity  in 
the  case  of  a  person  referred  to  in  subsection 
(b). 

(d)  An  annuity  paid  to  a  person  on  behalf  of 
an  annuitant  in  accordance  with  the  regula- 
tions prescribed  pursuant  to  subsection  (b)  dis- 
charges the  obligation  of  the  United  States  for 
payment  to  the  annuitant  of  the  amount  of  the 
annuity  so  paid. 

(As  amended  Pub.  L.  102-190,  div.  A,  title  VI, 
§  654(a),  Dec.  5,  1991,  105  Stat.  1389.) 

Amendments 

1991— Subsecs.  (a)  to  (d).  Pub.  L.  102-190  designated 
existing  provisions  as  subsec.  (a)  and  added  subsecs. 
(b)  to  (d). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1444a,  1448, 
1450, 1454, 1460b  of  this  title. 

SUBCHAPTER  III— SUPPLEMENTAL 
SURVIVOR  BENEFIT  PLAN 
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Sec. 

1460.  Supplemental  spouse  coverage:  reductions  in 
retired  pay. 

1460a.  Incorporation  of  certain  administrative  pro- 
visions. 

1460b.      Regulations. 

Subchapter  Referred  to  in  Other  Sections 

This  subchapter  is  referred  to  in  section  1331  of  this 
title. 

§  1456.  Supplemental  spouse  coverage:  establishment 
of  plan;  definitions 

(a)  Establishment  op  Supplemental  Survi- 
vor Benefit  Plan.— 

(1)  Plan.— The  Secretary  of  Defense  shall 
carry  out  a  program  in  accordance  with  this 
subchapter  to  enable  participants  in  the  Sur- 
vivor Benefit  Plan  who  are  providing  cover- 
age for  a  spouse  or  former  spouse  beneficiary 
under  that  Plan  to  also  provide  a  supplemen- 
tal annuity  for  that  spouse  or  former  spouse 
beginning  when  the  participant  dies  or  when 
the  spouse  or  former  spouse  becomes  62  years 
of  age,  whichever  is  later,  in  order  to  offset 
the  effects  of  the  two-tier  annuity  computa- 
tion under  the  Survivor  Benefit  Plan. 

(2)  Name  of  plan.— The  program  under  this 
subchapter  shall  be  known  as  the  Supplemen- 
tal Survivor  Benefit  Plan. 

(b)  Definitions.— 

(1)  Incorporation  of  definitions  applica- 
ble TO  SURVIVOR  BENEFIT  PLAN.— The  defini- 
tions in  section  1447  of  this  title  apply  in  this 
subchapter. 

(2)  Supplemental  spouse  annuity  de- 
fined.—In  this  subchapter,  the  term  "supple- 
mental spouse  annuity"  means  an  annuity 
provided  to  a  spouse  or  former  spouse  imder 
this  subchapter. 

(Added   Pub.    L.    101-189,    div.   A,   title   XIV, 
§  1404(a)(1),  Nov.  29,  1989. 103  Stat.  1580.) 

Effective  Date 

Section  1404(a)(1)  of  Pub.  L.  101-189,  as  amended  by 
Pub.  L.  101-510,  div.  A.  title  VI.  §  631(1).  Nov.  5.  1990, 
104  Stat.  1680.  provided  that  this  subchapter  is  effec- 
tive Apr.  1. 1992. 

§  1457.  Supplemental  spouse  coverage:  payment  of  an- 
nuity; amount 

(a)  Commencement  of  Annuity.— A  supple- 
mental spouse  annuity  commences  on  the  later 
of- 

(1)  the  day  on  which  an  annuity  under  the 
Survivor  Benefit  Plan  becomes  payable  to  the 
beneficiary;  or 

(2)  the  first  day  of  the  first  month  after  the 
month  in  which  the  beneficiary  becomes  62 
years  of  age. 

(b)  Amount  of  Annuity  for  Beneficiary  of 
Person  Providing  Standard  Annuity  Under 
SBP.— In  the  case  of  a  person  providing  a 
standard  annuity  for  a  spouse  or  former  spouse 
beneficiary  under  the  Survivor  Benefit  Plan 
and  providing  a  supplemental  spouse  annuity 
for  that  beneficiary  under  this  subchapter,  the 
monthly  annuity  payable  to  the  beneficiary 
under  this  subchapter  shall  be  the  amount 
equal  to  5,  10,  15,  or  20  percent  of  the  base 


amount  under  the  Survivor  Benefit  Plan  of  the 
person  providing  the  annuity,  as  specified  by 
that  person  when  electing  to  provide  the  annu- 
ity. The  annuity  shall  be  computed  as  of  the 
date  of  the  death  of  the  person  providing  the 
annuity,  notwithstanding  that  the  annuity  is 
not  payable  at  that  time  by  reason  of  subsec- 
tion (a). 

(c)  Amount  of  Annuity  for  Beneficiary  of 
Person  Providing  Reserve-Component  Annu- 
ity Under  SBP.— In  the  case  of  a  person  provid- 
ing a  reserve-component  annuity  for  a  spouse 
or  former  spouse  beneficiary  under  the  Survi- 
vor Benefit  Plan  and  providing  a  supplemental 
spouse  annuity  for  that  beneficiary  under  this 
subchapter,  the  monthly  annuity  payable  to 
that  beneficiary  imder  this  subchapter  shall  be 
determined  as  follows: 

(1)  Beneficiary  initially  62  years  of  age 
OR  OLDER.— If  the  beneficiary  is  62  years  of 
age  or  older  when  the  beneficiary  becomes 
entitled  to  the  reserve-component  annuity 
under  the  Survivor  Benefit  Plan,  the  monthly 
amount  of  the  supplemental  spouse  annuity 
is  the  difference  between— 

(A)  the  amount  of  the  reserve-component 
annuity  under  the  Survivor  Benefit  Plan  to 
which  the  beneficiary  would  be  entitled  if 
that  beneficiary  were  imder  62  years  of  age 
(as  computed  under  section  1451(a)(2)(A)  of 
this  title);  and 

(B)  the  amoimt  of  the  reserve-component 
annuity  to  which  the  beneficiary  is  entitled 
(as  computed  imder  section  1451(a)(2)(B)  of 
this  title). 

(2)  Beneficiary  initially  under  62  years 
OF  AGE.— If  the  beneficiary  is  under  62  years 
of  age  when  the  beneficiary  becomes  entitled 
to  the  reserve-component  annuity  under  the 
Survivor  Benefit  Plan,  the  monthly  amount 
of  the  supplemental  spouse  annuity  of  that 
beneficiary  (commencing  on  the  date  speci- 
fied in  subsection  (a)(2))  is  the  amount  by 
which  the  beneficiary's  annuity  imder  the 
Survivor  Benefit  Plan  is  reduced  (on  the  same 
day)  under  section  1451(d)  of  this  title. 

(3)  Exclusion  of  dic  offset.— Computa- 
tions under  paragraphs  (1)  and  (2)  shall  be 
made  without  regard  to  any  reduction  re- 
quired under  section  1450(c)  of  this  title  (or 
any  other  provision  of  law)  with  respect  to 
the  receipt  of  dependency  and  indemnity 
compensation  under  section  1311  of  title  38. 

(d)  Adjustments  in  Annuities.— 

(1)  Periodic  adjustments  (colas).— When- 
ever annuities  under  the  Survivor  Benefit 
Plan  are  increased  under  section  1451(g)(1)  of 
this  title  (or  any  other  provision  of  law)  or  re- 
computed under  section  1451(i)  of  this  title, 
each  annuity  under  this  subchapter  shall  be 
increased  or  recomputed  at  the  same  time. 
The  increase  shall,  in  the  case  of  any  such  an- 
nuity, be  by  the  same  percent  as  the  percent 
by  which  the  annuity  of  that  beneficiary  is 
increased  or  recomputed  under  the  Survivor 
Benefit  Plan. 

(2)  Rounding  down.— The  monthly  amoimt 
of  an  annuity  payable  under  this  subchapter, 
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if  not  a  multiple  of  $1,  shall  be  rounded  to 
the  next  lower  multiple  of  $1. 

(e)  Termination  op  Annuity.— A  supplemen- 
tal spouse  annuity  terminates  effective  as  of 
the  first  day  of  the  month  in  which  the  benefi- 
ciary dies  or  otherwise  becomes  ineligible  to 
continue  to  receive  an  annuity  under  the  Survi- 
vor Benefit  Plan. 

(Added  Pub.  L.  101-189,  div.  A.  title  XIV, 
§  1404(a)(1),  Nov.  29,  1989,  103  Stat.  1580,  and 
amended  Pub.  L.  102-83,  §  5(c)(2),  Aug.  6,  1991, 
105  Stat.  406;  Pub.  L.  102-190,  div.  A,  title  VI, 
§  653(b)(1).  Dec.  5, 1991, 105  Stat.  1388.) 

Amendbients 

1991— Subsec.  (b).  Pub.  L.  102-190  substituted  "5,  10, 
15,  or  20  percent  of  the  base  amount  under  the  Survi- 
vor Benefit  Plan  of  the  person  providing  the  annuity, 
as  specified  by  that  person  when  electing  to  provide 
the  annuity"  for  "20  percent  of  the  base  amount 
under  the  Siuvivor  Benefit  Plan  of  the  person  provid- 
ing the  annuity". 

Subsec.  (c)(3).  Pub.  L.  102-83  substituted  "section 
1311  of  title  38"  for  "section  411  of  title  38". 

Effective  Date  of  1991  Amendment 

Section  653(b)(3)  of  Pub.  L.  102-190  provided  that: 
"The  amendments  made  by  this  subsection  [amending 
this  section  and  section  1460  of  this  title]  shaU  take 
effect  on  April  1, 1992." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1460  of  this 
title. 

§  1458.  Supplemental  spouse  coverage:  eligible  partici- 
pants; elections  of  coverage 

(a)  Coverage.— 

(1)  In  general.— a  person  who  provides  an 
annuity  for  a  spouse  or  former  spouse  under 
the  Survivor  Benefit  Plan  at  the  maximum 
level  may  elect  in  accordance  with  this  sec- 
tion to  provide  a  supplemental  spouse  annu- 
ity for  that  spouse  or  former  spouse. 

(2)  Coverage  contingent  on  concurrent  sbp 
COVERAGE.— When  a  person  providing  a  supple- 
mental spouse  annuity  imder  this  subchapter 
ceases  to  be  a  participant  under  the  Survivor 
Benefit  Plan,  that  person's  coverage  under 
this  subchapter  automatically  terminates. 

(3)  Elections  to  be  voluntary.— A  person 
may  not  be  ordered  or  required  to  elect  (or  to 
enter  into  an  agreement  to  elect)  to  provide  a 
spouse  or  former  spouse  with  a  supplemental 
spouse  annuity  under  this  subchapter.  Except 
as  provided  in  section  1459(b)  of  this  title,  in 
no  case  shall  a  person  be  deemed  to  have 
made  an  election  to  provide  a  supplemental 
annuity  for  a  spouse  or  former  spouse  of  such 
person. 

(b)  Limitation  on  Eligibility  for  Certain 
SBP  Participants  Not  Affected  by  Two-Tier 
Annuity  Cobiputation.— A  person  is  not  eligi- 
ble to  make  an  election  under  this  section  if  (as 
determined  by  the  Secretary  concerned)  the  an- 
nuity of  a  spouse  or  former  spouse  beneficiary 
of  that  person  imder  the  Survivor  Benefit  Plan 
will  be  computed  under  section  1451(e)  of  this 
title.  However,  such  a  person  may  waive  the 
right  to  have  that  annuity  computed  under  sec- 
tion 1451(e)  of  this  title.  Any  such  election  is  ir- 


revocable. A  person  malting  such  a  waiver  may 
make  an  election  imder  this  section  as  in  the 
case  of  any  other  participant  in  the  Survivor 
Benefit  Plan. 

(c)  Election  of  Supplemental  Spouse  Annu- 
ity Before  Becoming  a  Participant  in  SBP.— 

(1)  In  general.— a  person  anticipating  be- 
coming a  participant  in  the  Survivor  Benefit 
Plan  who  has  a  spouse  or  former  spouse  may 
elect  to  provide  a  supplemental  spouse  annu- 
ity under  this  subchapter  for  that  spouse  or 
former  spouse. 

(2)  Conditions  on  election.— An  election 
imder  paragraph  (1)— 

(A)  must  be  made  before  the  day  on 
which  the  person  making  the  election  first 
becomes  a  participant  in  the  Survivor  Bene- 
fit Plan;  and 

(B)  shall  be  made  in  the  same  manner  as 
an  election  under  section  1448  of  this  title 
that  is  available  to  that  person  at  the  same 
time. 

(3)  Requirement  of  spouse  annuity  under 
SBP.- If  upon  becoming  a  participant  in  the 
Survivor  Benefit  Plan  imder  section  1448  of 
this  title  the  person  is  not  providing  an  annu- 
ity for  the  person's  spouse  or  former  spouse, 
an  election  under  this  section  to  provide  a 
supplemental  spouse  annuity  shall  be  void. 

(4)  Special  rule  for  rcsbp  participants.— 
For  the  purposes  of  this  subsection,  a  person 
providing  a  reserve-component  annuity  under 
the  Survivor  Benefit  Plan  shall  not  be  consid- 
ered to  have  become  a  participant  in  that 
Plan  until  the  end  of  the  90-day  period  re- 
ferred to  in  clause  (iii)  of  section 
1448(a)(2)(B)  of  this  title. 

(d)  Election  of  Former  Spouse  After  Becom- 
ing Eligible  for  Survivor  Benefit  Plan.— 

(1)  Election  of  coverage.— A  person  who 
elects  imder  section  1448(b)(3)  of  this  title  to 
provide  coverage  under  the  Survivor  Benefit 
Plan  for  a  former  spouse  may  elect  to  provide 
a  supplemental  spouse  annuity  for  that 
former  spouse.  Any  such  election  must  be 
signed  by  the  person  and  received  by  the  Sec- 
retary concerned  within  one  year  after  the 
date  of  the  decree  of  divorce,  dissolution,  or 
annulment. 

(2)  Effective  date  of  election.— An  election 
under  paragraph  (1)  is  effective  as  of  the 
same  day  as  the  election  under  section 
1448(b)(3)  of  this  title. 

(e)  Notice  to  Spouse  of  Former  Spouse  Cov- 
erage.—If  a  married  person  who  is  eligible  to 
provide  an  annuity  under  the  Survivor  Benefit 
Plan  elects  to  provide  an  annuity  under  that 
Plan  for  a  former  spouse  (or  for  a  former 
spouse  and  dependent  child)  and  elects  under 
this  section  to  provide  a  supplemental  spouse 
annuity  for  that  former  spouse,  the  notification 
to  the  person's  spouse  under  section 
1448(a)(3)(E)  or  1448(b)(3)(D)  of  this  title  shall 
include  notice  of  the  election  under  this  sec- 
tion. 

(f )  Irrevocability  of  Elections.— 

(1)  Standard  annuity.— An  election  under 
subsection  (c)  to  provide  a  supplemental 
spouse  annuity  by  a  person  providing  a  stand- 
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ard  annuity  under  the  Survivor  Benefit  Plan 
is  irrevocable  if  not  revoked  on  the  day  before 
the  date  on  which  the  person  first  becomes  a 
participant  in  that  Plan. 

(2)  Reserve-component  annuity.— An  elec- 
tion under  subsection  (c)  to  provide  a  supple- 
mental spouse  annuity  by  a  person  providing 
a  reserve-component  annuity  under  the  Survi- 
vor Benefit  Plan  is  irrevocable  if  not  revoked 
before  the  end  of  the  90-day  period  with  re- 
spect to  that  person  referred  to  in  clause  (iii) 
of  section  1448(a)(2)(B)  of  this  title. 

(3)  Former  spouse  elections.— An  election 
under  subsection  (d)  may  not  be  revoked 
except  in  accordance  with  subsection  (h). 

(g)  REBiARRIAGE  AFTER  RETIREMENT.— 

(1)  Election  upon  remarriage.— A  person— 

(A)  who  is  a  participant  in  the  Survivor 
Benefit  Plan  and  is  providing  coverage 
under  that  Plan  for  a  spouse  (or  a  spouse 
and  child)  but  is  not  a  participant  in  the 
Supplemental  Survivor  Benefit  Plan; 

(B)  who  does  not  have  an  eligible  spouse 
beneficiary  imder  that  Plan;  and 

(C)  who  remarries, 

may  (subject  to  paragraph  (2))  elect  to  pro- 
vide a  supplemental  spouse  annuity  under 
this  subchapter  for  the  person's  spouse. 

(2)  Limitations  on  election.— A  person 
may  not  make  an  election  under  paragraph 
(1)  if  the  person  elects  imder  section 
1448(a)(6)(A)  of  this  title  not  to  provide  cov- 
erage under  the  Survivor  Benefit  Plan  for  the 
person's  spouse. 

(3)  Conditions  on  election.— An  election 
under  paragraph  (1)— 

(A)  is  irrevocable; 

(B)  shall  be  made  within  one  year  after 
the  remarriage;  and 

(C)  shaD  be  made  in  such  form  and 
manner  as  may  be  prescribed  in  regulations 
under  section  1460b  of  this  title. 

(h)  Change  of  Forbser  Spouse  Beneficiary  to 
Spouse  or  Child  Beneficiary.— If  a  person  who 
is  providing  an  annuity  for  a  former  spouse 
imder  the  Survivor  Benefit  Plan  and  a  supple- 
mental spouse  annuity  for  that  former  spouse 
under  this  subchapter  elects  under  section 
1450(f)(1)  of  this  title  to  change  the  beneficiary 
of  the  annuity  under  the  Survivor  Benefit  Plan 
in  order  to  provide  an  annuity  imder  that  Plan 
to  that  person's  spouse  or  to  a  dependent 
child— 

(1)  the  beneficiary  under  the  supplemen- 
tal spouse  annuity  shall  be  deemed  to  be 
changed  to  that  spouse  also,  if  the  change 
under  section  1450(f)(1)  was  to  provide  the 
annuity  for  the  person's  spouse;  and 

(2)  participation  in  the  supplemental 
spouse  annuity  program  shall  be  terminat- 
ed, if  the  change  under  section  1450(f)(1)  of 
this  title  was  to  provide  the  annuity  for  a 
dependent  child. 

(i)  Reinstatement  of  Discontinued  Annuity 
Upon  Reinstateb«ent  of  SBP  Annuity.— If  a 
person  who  is  providing  an  annuity  for  a 
former  spouse  under  the  Survivor  Benefit  Plan 
and  a  supplemental  spouse  annuity  for  that 
fbrmer  spouse  under  this  subchapter  discontin- 


ues participation  in  the  Survivor  Benefit  Plan 
under  any  provision  of  law  and  subsequently  re- 
sumes participation  in  that  Plan  under  any  pro- 
vision of  law,  the  participation  of  that  person  in 
the  Supplemental  Survivor  Benefit  Plan  under 
this  chapter  shall  be  reinstated  effective  on  the 
day  on  which  participation  in  the  Survivor  Ben- 
efit Plan  resumes. 

(Added  Pub.  L.  101-189,  div.  A,  title  XIV, 
§  1404(a)(1),  Nov.  29,  1989,  103  Stat.  1581,  and 
amended  Pub.  L.  102-190,  div.  A,  title  VI, 
§  653(c)(1),  Dec.  5, 1991, 105  Stat.  1388.) 

Amendments 

1991— Subsec.  (a)(1).  Pub.  L.  102-190  inserted  "at  the 
maximum  level"  after  "Siurivor  Benefit  Plan". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1459  of  this 
title. 

§  1459.  Former  spouse  coverage:  special  rules 

(a)  Disclosure  op  Voluntary  Written 
Agreement  With  Forbser  Spouse.— A  person 
who  elects  under  section  1458  of  this  title  to 
provide  a  supplemental  spouse  annuity  for  a 
former  spouse  shall,  at  the  time  of  making  the 
election,  provide  the  Secretary  concerned  with 
a  written  statement  (in  a  form  to  be  prescribed 
by  that  Secretary  and  signed  by  such  person 
and  former  spouse)  setting  forth  whether  the 
election  is  being  made  pursuant  to  a  written 
agreement  previously  entered  into  voluntarily 
by  such  person  as  a  part  of  or  incident  to  a  pro- 
ceeding of  divorce,  dissolution,  or  annulment 
and  (if  so)  whether  such  voluntary  written 
agreement  has  been  incorporated  in,  or  ratified 
or  approved  by,  a  court  order. 

(b)  Enporcement  op  Voluntary  Written 
Agreements  Incident  to  Divorce,  Etc— 

(1)  Elections  deemed  to  have  been  biade.— If 
a  person  who  is  eligible  to  elect  imder  section 
1458  of  this  title  to  provide  a  supplemental 
spouse  annuity  for  a  former  spouse  voluntari- 
ly enters,  incident  to  a  proceeding  of  divorce, 
dissolution,  or  annulment,  into  a  written 
agreement  to  elect  to  provide  a  supplemental 
annuity  for  a  former  spouse  and  that  agree- 
ment is  incorporated  in  or  ratified  or  ap- 
proved by  a  court  order  or  is  filed  with  the 
court  of  appropriate  jurisdiction  in  accord- 
ance with  applicable  State  law,  and  such 
person  then  fails  or  refuses  to  make  the  elec- 
tion as  set  forth  in  the  volimtary  agreement, 
such  person  shall  be  deemed  to  have  made 
the  election  if  the  Secretary  concerned— 

(A)  receives  from  the  former  spouse  con- 
cerned a  written  request,  in  such  manner  as 
the  Secretary  shall  prescribe,  requesting 
that  the  election  be  deemed  to  have  been 
made;  and 

(B)  receives  (i)  a  copy  of  the  court  order, 
regular  on  its  face,  which  incorporates,  rati- 
fies, or  approves  the  written  agreement  of 
such  person,  or  (ii)  a  statement  from  the 
clerk  of  the  court  (or  other  appropriate  offi- 
cial) that  such  agreement  has  been  filed 
with  the  court  in  accordance  with  applica- 
ble State  law. 
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(2)  TlBCB   LIMIT   FOR   REQX7EST   TO   SECRETARY 

CONCERNED.— An  election  may  not  be  deemed 
to  have  been  made  under  paragraph  (1)  in  the 
case  of  any  person  unless  the  Secretary  con- 
cerned receives  a  request  from  the  former 
spouse  within  one  year  after  the  date  of  the 
court  order  or  filing  involved. 

(3)  Effective  date  of  deemed  election.— An 
election  deemed  to  have  been  made  under 
paragraph  (1)  shall  become  effective  on  the 
first  day  of  the  first  month  which  begins 
after  the  date  of  the  court  order  or  filing  in- 
volved. 

(Added   Pub.   L.    101-189,   div.   A,    title   XIV, 
§  1404(a)(1).  Nov.  29, 1989, 103  Stat.  1584.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1458  of  this 
title. 

§1460.  Supplemental  spouse  coverage:  reductions  in 
retired  pay 

(a)  Reduction  Required.— The  retired  pay  of 
a  person  who  elects  to  provide  a  supplemental 
spouse  annuity  shall  be  reduced  each  month  as 
required  under  regulations  prescribed  under 
subsection  (b). 

(b)  Regulations  Determining  Amount  of  Re> 
DUCTioN.—Regulations  for  the  purposes  of  sub- 
section (a)  shall  be  prescribed  by  the  Secretary 
of  Defense.  Those  regulations  shall  be  based 
upon  assumptions  used  by  the  Department  of 
Defense  Retirement  Board  of  Actuaries  in  the 
valuation  of  military  retirement  and  survivor 
benefit  programs  imder  chapter  74  of  this  title 
(including  assumptions  relating  to  mortality, 
interest  rates,  and  inflation)  and  shall  ensure 
the  following: 

(1)  That  reductions  in  retired  pay  imder 
this  section  are  made  in  amoimts  sufficient  to 
provide  that  the  Supplemental  Survivor  Ben- 
efit Plan  operates  on  an  actuarially  neutral 
basis. 

(2)  That  such  reductions  are  stated,  with  re- 
spect to  the  base  amount  (under  the  Survivor 
Benefit  Plan)  of  any  person,  as  a  constant 
percentage  of  that  base  amount  and,  in  the 
case  of  a  person  providing  a  supplemental 
spouse  annuity  computed  under  section 
1457(b)  of  this  title,  a  constant  percentage  of 
such  person's  base  amount  for  each  5  percent 
increment  specified  in  accordance  with  that 
section. 

(3)  That  the  amounts  of  such  reductions  in 
retired  pay  of  persons  participating  in  the 
Supplemental  Survivor  Benefit  Plan  (stated 
as  a  percentage  of  base  amount)— 

(A)  are  based  on  the  age  of  the  partici- 
pant at  the  time  participation  in  that  Plan 
is  first  effective  under  this  subchapter;  and 

(B)  are  not  determined  by  any  other  de- 
mographic differentiation  among  partici- 
pants in  the  Plan. 

(4)  That  such  reductions  are  otherwise  de- 
termined in  accordance  with  generally  accept- 
ed actuarial  principles  and  practices. 

(c)  Suspension  of  Reduction  When  There  Is 
No  Spouse  Beneficiary.— A  reduction  in  retired 
pay  under  this  section  shall  not  be  made  in  the 
case  of  any  person  during  any  month  in  which 


there  is  no  eligible  spouse  or  former  spouse 
beneficiary. 

(d)  ADJUSTBoarrs  in  Amount  of  Reduction.— 
Whenever  the  amount  of  the  reduction  in  re- 
tired pay  of  a  participant  in  the  Survivor  Bene- 
fit Plan  is  increased  imder  section  1452(h)  of 
this  title  or  recomputed  imder  section  1452(i)  of 
this  title,  the  amount  of  the  reduction  in  that 
retired  pay  imder  this  section  shall  be  increased 
or  recomputed,  as  the  case  may  be,  at  the  same 
time  and  in  the  same  manner  as  that  increase 
or  recomputation. 

(e)  Administrative  Provisions.— The  provi- 
sions of  subsections  (d)  and  (f)  of  section  1452 
of  this  title  apply  with  respect  to  the  participa- 
tion of  a  person  in  the  Supplemental  Survivor 
Benefit  Plan  in  the  same  manner  that  those 
provisions  apply  under  the  Survivor  Benefit 
Plan. 

(Added  Pub.  L.  101-189,  div.  A,  title  XIV, 
§  1404(a)(1),  Nov.  29,  1989,  103  Stat.  1584,  and 
amended  Pub.  L.  102-190,  div.  A,  title  VI, 
§  653(b)(2),  Dec.  5, 1991, 105  Stat.  1388.) 

Amendments 

1991— Subsec.  (b)(2).  Pub.  L.  102-190  inserted  before 
period  "and,  in  the  case  of  a  person  providing  a  sup- 
plemental spouse  annuity  computed  under  section 
1457(b)  of  this  title,  a  constant  percentage  of  such  per- 
son's base  amount  for  each  5  percent  increment  speci- 
fied in  accordance  with  that  section". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L,  102-190  effective  Apr.  1, 
1992,  see  section  653(b)(3)  of  Pub.  L.  102-190,  set  out 
as  a  note  imder  section  1457  of  this  title. 

§  1460a.  Incorporation  of  certain  administrative  pro- 
visions 

(a)  Applicability  of  Certain  Provisions  of 
SBP  Law.— The  provisions  of  sections  1449, 
1452(g),  1453,  and  1454  of  this  title  are  applica- 
ble to  a  person  eligible  to  make  an  election,  and 
to  an  election,  under  this  subchapter  in  the 
same  manner  as  if  made  under  subchapter  II. 

(b)  Other  Applicable  Provisions.— Except  to 
the  extent  otherwise  provided  in  regulations 
prescribed  under  section  1460b  of  this  title,  the 
provisions  of  subsections  (h),  (i),  and  (I)  of  sec- 
tion 1450  of  this  title  apply  to  supplemental 
spouse  annuities  in  the  same  manner  that  those 
provisions  apply  to  annuities  under  the  Survi- 
vor Benefit  Plan. 

(Added  Pub.  L.  101-189,  div.  A,  title  XIV, 
§  1404(a)(1),  Nov.  29,  1989,  103  Stat.  1585,  and 
amended  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1484(k)(5),  Nov.  5,  1990,  104  Stat.  1719.) 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-510  substituted  "sec- 
tions'* for  "section". 

§  1460b.  Regulations 

The  President  shall  prescribe  regulations  to 
carry  out  this  subchapter.  Those  regulations 
shall,  so  far  as  practicable,  be  uniform  for  the 
uniformed  services  and  shall,  so  far  as  practica- 
ble, incorporate  provisions  of  the  regulations  in 
effect  under  section  1455  of  this  title. 
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(Added   Pub.    L.    101-189.    div.   A.    title   XIV, 
§  1404(a)(1).  Nov.  29. 1989. 103  Stat.  1585.) 

Section  Referred  to  in  (Dther  Sections 

This  section  is  referred  to  in  sections  1458,  1460a  of 
this  title. 

CHAPTER  74— DEPARTMENT  OF  DEFENSE 
MILITARY  RETIREMENT  FUND 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  section  1460  of  this 
title;  title  38  section  5301. 

§  1461.  Establishment  and  purpose  of  Fund;  defini- 
tion 

LSee  main  edition  for  text  of  (a)! 

(b)  In  this  chapter,  the  term  "military  retire- 
ment and  survivor  benefit  programs"  means— 

ISee  main  edition  for  text  ofU)  and  (2)3 

(As  amended  Pub.  L.  101-189.  div.  A,  title  XVI. 
§  1622(e)(7),  Nov.  29. 1989. 103  Stat.  1605.) 

Amendbients 

1989--Subsec.  (b).  Pub.  L.  101-189  inserted  "the 
term"  after  "In  this  chapter,". 

§  1463.  Payments  from  the  Fund 

(a)  There  shall  be  paid  from  the  Fund— 

(1)  retired  pay  payable  to  members  on  the 
retired  lists  of  the  Army.  Navy.  Air  Force,  and 
Marine  Corps; 

(2)  retired  pay  payable  under  chapter  67  of 
this  title  to  former  members  of  the  armed 
forces  (other  than  retired  pay  payable  by  the 
Secretary  of  Transportation); 

(3)  retainer  pay  payable  to  members  of  the 
Fleet  Reserve  and  Fleet  Marine  Corps  Re- 
serve; and 

(4)  benefits  payable  imder  programs  under 
the  jurisdiction  of  the  Department  of  De- 
fense that  provide  annuities  for  survivors  of 
members  and  former  members  of  the  armed 
forces,  including  chapter  73  of  this  title,  sec- 
tion 4  of  Public  Law  92-425.  and  section  5  of 
Public  Law  96-402. 

LSee  main  edition  for  text  o/(6)] 

(As  amended  Pub.  L.  101-189.  div.  A.  title  VI. 
§  651(c).  Nov.  29,  1989,  103  Stat.  1460.) 

References  in  Text 

Section  4  of  Public  Law  92-425,  referred  to  in  subsec. 
(a)(4),  is  set  out  as  a  note  under  section  1448  of  this 
title. 

Section  5  of  Public  Law  96-402,  referred  to  in  subsec. 
(a)(4),  is  set  out  as  a  note  under  section  1448  of  this 
title. 

Amendments 

1989— Subsec.  (a).  Pub.  L.  101-189  substituted  "mem- 
bers" for  "persons"  in  par.  (1),  added  par.  (2),  and  re- 
designated former  pars.  (2)  and  (3)  as  (3)  and  (4),  re- 
spectively. 

§  1464.  Board  of  Actuaries 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  imder  the  General 


Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 

§  1467.  Investment  of  assets  of  Fund 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1175  of  this 
title. 

CHAPTER  75— DEATH  BENEFITS 


1490.  Transportation  of  remains:  certain  retired 
members  and  dependents  who  die  in  mili- 
tary medical  facilities. 

Amendments 

1991-Pub.  L.  102-190,  div.  A,  title  VI,  §  626(b)(2), 
Dec.  5,  1991,  105  Stat.  1380,  substituted  "Transporta- 
tion of  remains:  certain  retired  members  and  depend- 
ents who  die  in  military  medical  facilities"  for  "lYans- 
portation  of  remains  of  members  entitled  to  retired  or 
retainer  pay  who  die  in  a  military  medical  facility"  in 
item  1490. 

§1476.  Death  gratuity:  death  after  discharge  or  re- 
lease from  duty  or  training 

(a)  LSee  main  edition  for  text  of  {1)1 

(2)  A  death  gratuity  may  be  paid  under  para- 
graph (1)  only  if  the  Secretary  of  Veterans  Af- 
fairs determines  that  the  death  resulted  from 
an  injury  or  disease  incurred  or  aggravated 
during— 

ISee  main  edition  for  text  of  (A)  and  (B)] 

(b)  For  the  purpose  of  this  section,  the  stand- 
ards and  procedures  for  determining  the  incur- 
rence or  aggravation  of  a  disease  or  injury  are 
those  applicable  imder  the  laws  relating  to  dis- 
ability compensation  administered  by  the  De- 
partment of  Veterans  Affairs,  except  that  there 
is  no  requirement  under  this  section  that  any 
incurrence  or  aggravation  have  been  in  line  of 
duty. 

LSee  main  edition  for  text  of(c)l 

(As  amended  Pub.  L.  101-189,  div.  A.  title  XVI, 
§  1621(a)(1),  (2),  Nov.  29,  1989,  103  Stat.  1602, 
1603.) 

Amendments 

1989— Subsec.  (a)(2).  Pub.  L.  101-189,  §  1621(a)(2), 
substituted  "Secretary  of  Veterans  Affairs"  for  "Ad- 
ministrator of  Veterans*  Affairs". 

Subsec.  (b).  Pub.  L.  101-189,  §  1621(a)(1),  substituted 
"Department  of  Veterans  Affairs"  for  "Veterans*  Ad- 
ministration". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1476,  1478, 
1480  of  this  title;  title  38  section  1323. 

§  1477.  Death  gratuity:  eligible  survivors 

LSee  main  edition  for  text  of(a)l 

(b)  Subsection  (a)(2)  applies,  without  regard 
to  age  or  marital  status,  to— 

LSee  main  edition  for  text  ofil)  to  {4)1 
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(5)  illegitimate  children  of  a  male  dece- 
dent— 

ISee  main  edition  for  text  of  (A)  and  (B)] 

(C)  who  have  been  otherwise  proved,  by 
evidence  satisfactory  to  the  Secretary  of 
Veterans  Affairs,  to  be  children  of  the  dece- 
dent; or 

ISee  main  edition  for  text  of(D);  (c)  and  (d)l 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1621(a)(2),  Nov.  29,  1989, 103  Stat.  1603.) 

Amendments 

1989~Subsec.  (b)(5)(C).  Pub.  L.  101-189  substituted 
"Secretary  of  Veterans  Affairs"  for  "Administrator  of 
Veterans'  Affairs**. 

§  1478.  Death  gratuity:  amount 

(a)  The  death  gratuity  payable  under  sections 
1475  through  1477  of  this  title  shall  be  $6,000. 
For  this  purpose: 

iSee  main  edition  for  text  of(l)to  (8);  (&)] 

(As  amended  Pub.  L.  102-190,  div.  A,  title  VI, 
§  652(a),  Dec.  5,  1991,  105  Stat.  1387.) 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-190,  in  first  sentence, 
substituted  "1475  through  1477*'  for  "1475-1477"  and 
"$6,000"  for  "equal  to  six  months*  pay  at  the  rate  to 
which  the  decedent  was  entitled  on  the  date  of  his 
death,  except  that  the  gratuity  may  not  be  less  than 
$800  of  more  than  $3,000.** 

Effective  Date  of  1991  Amendicent;  Transition 
Provision 

Section  652(b)  of  Pub.  L.  102-190  provided  that: 
"(1)    The    amendments    made    by    subsection    (a) 
[amending  this  section]  shall  take  effect  as  of  August 
2, 1990. 

"(2)  In  the  case  of  the  payment  of  a  death  gratuity 
under  sections  1475  through  1477  of  title  10,  United 
States  Code,  with  respect  to  a  person  who  died  during 
the  period  beginning  on  August  2, 1990,  and  ending  on 
the  date  of  the  enactment  of  this  Act  [Dec.  5,  1991], 
the  amount  of  the  death  gratuity  under  section 
1478(a)  of  such  title  (as  amended  by  subsection  (a)) 
shall  be  reduced  by  the  amount  of  any  such  gratuity 
paid  with  respect  to  such  person  imder  this  section  (as 
in  effect  on  August  1, 1990).** 

Temporary  Increase  in  Amount  of  Death 
Gratuity;  Persian  Gulf  Conflict 

Pub.  L.  102-25,  title  III.  §  307,  Apr.  6.  1991,  105  Stat. 

82,  provided  that:  "In  lieu  of  the  amount  of  the  death 
gratuity  specified  in  section  1478(a)  of  title  10,  United 
States  Code,  the  amoimt  of  the  death  gratuity  payable 
imder  that  section  shall  be  $6,000  for  a  death  resulting 
from  any  injury  or  illness  incurred  during  the  Persian 
Gulf  conflict  or  during  the  180-day  period  beginning 
at  the  end  of  the  Persian  Gulf  conflict.** 

Death  Gratuity  for  Certain  Participants  Who 
Died  Between  August  1,  1990,  and  April  6,  1991 

Pub.  L.  102-25,  title  III,  §  308,  Apr.  6.  1991.  105  Stat. 

83,  provided  that: 

"(a)  Payment  of  Death  GRATUiTY.—Subject  to  sub- 
sections (b)  and  (c),  the  Secretary  of  Defense  shall  pay 
a  death  gratuity  to  each  SGU  beneficiary  of  each  de- 
ceased member  of  the  uniformed  services  who  died 
after  August  1, 1990,  and  before  the  date  of  the  enact- 
ment of  this  Act  [Apr.  6,  1991],  and  whose  death  was 
in  conjunction  with  or  in  support  of  Operation  Desert 


Storm,  or  attributable  to  hostile  action  in  regions 
other  than  the  Persian  Gulf,  as  prescribed  in  regula- 
tions set  forth  by  the  Secretary  of  Defense. 

"(b)  Amount  and  Distribution  of  Gratuity.— The 
amount  of  the  death  gratuity  payable  to  an  SGLI  ben- 
eficiary in  the  case  of  a  deceased  member  of  the  uni- 
formed services  imder  this  section  shall  be  equal  to 
the  Servicemen*s  Group  Life  Insurance  paid  or  pay- 
able to  such  beneficiary  imder  subchapter  III  of  chap- 
ter 19  of  title  38,  United  States  Code,  by  reason  of  the 
death  of  such  member. 

"(c)  Application  for  Gratuity  Required.— A  death 
gratuity  shall  be  payable  to  an  SGU  beneficiary 
under  this  section  upon  receipt  of  a  written  applica- 
tion therefor  by  the  Secretary  of  Defense  within  one 
year  after  the  date  of  the  enactment  of  this  Act  [Apr. 
6,  1991]. 

"(d)  Regulations.— The  Secretary  shall  prescribe  in 
regulations  the  form  of  the  application  for  benefits 
under  this  section  and  any  procedures  and  require- 
ments that  the  Secretary  considers  necessary  to  carry 
out  this  section. 
"(e)  Definitions.— In  this  section: 

"(1)  The  term  'SGLI  beneficiary',  with  respect  to  a 
deceased  member  of  the  uniformed  services,  means  a 
person  to  whom  Servicemen's  Group  Life  Insurance 
is  paid  or  payable  under  subchapter  III  of  chapter  19 
of  title  38,  United  States  Code,  by  reason  of  the 
death  of  such  member. 

"(2)  The  term  'Secretary  concerned*  has  the  mean- 
ing given  that  term  in  section  101(25)  of  title  38, 
United  States  Code." 

§  1480.  Death  gratuity:  miscellaneous  provisions 

ISee  main  edition  for  text  of{a)l 

(b)  A  payment  may  not  be  made  under  sec- 
tion 1476  unless  the  Secretary  of  Veterans  Af- 
fairs determines  that  the  decedent  was  dis- 
charged or  released,  as  the  case  may  be,  under 
conditions  other  than  dishonorable  from  the 
last  period  of  the  duty  or  training  that  he  per- 
formed. 

(c)  For  the  purposes  of  section  1475(a)(3)  of 
this  title,  the  Secretary  concerned  shall  deter- 
mine whether  the  decedent  was  authorized  or 
required  to  perform  the  duty  or  training  and 
whether  or  not  he  died  from  injury  so  incurred. 
For  the  purposes  of  section  1476  of  this  title, 
the  Secretary  of  Veterans  Affairs  shall  make 
those  determinations.  In  making  those  determi- 
nations, the  Secretary  concerned  or  the  Secre- 
tary of  Veterans  Affairs,  as  the  case  may  be, 
shall  consider— 

ISee  main  edition  for  text  ofiDto  {6)1 

In  cases  covered  by  this  subsection,  the  burden 
of  proof  is  on  the  claimant. 

ISee  main  edition  for  text  of  id)! 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1621(a)(2),  (5),  Nov.  29.  1989,  103  Stat.  1603.) 

Amendments 

1989— Subsec.  (b).  Pub.  L.  101-189,  §  1621(a)(2),  sub- 
stituted "Secretary  of  Veterans  Affairs**  for  "Adminis- 
trator of  Veterans'  Affairs**. 

Subsec.  (c).  Pub.  L.  101-189,  §  1621(a)(2),  (5),  substi- 
tuted "Secretary  of  Veterans  Affairs**  for  "Administra- 
tor of  Veterans'  Affairs"  after  "section  1476  of  this 
title,  the**  and  "the  Secretary  concerned  or  the  Secre- 
tary of  Veterans  Affairs'*  for  "the  Secretary  or  the  Ad- 
ministrator*'. 


Page  1119 


TITLE  lO—ARMED  FORCES 


§1490 


§  1482.  Expenses  incident  to  death 

(a)  Incident  to  the  recovery,  care,  and  disposi- 
tion of  the  remains  of  any  decedent  covered  by 
section  1481  of  this  title,  the  Secretary  con- 
cerned may  pay  the  necessary  expenses  of  the 
following: 

(1)  Recovery  and  identification  of  the  re- 
mains. 

(2)  Notification  to  the  next  of  kin  or  other 
appropriate  person. 

(3)  Preparation  of  the  remains  for  burial, 
including  cremation  if  requested  by  the 
person  designated  to  direct  disposition  of  the 
remains. 

(4)  Furnishing  of  a  uniform  or  other  cloth- 
ing. 

(5)  Furnishing  of  a  casket  or  urn,  or  both, 
with  outside  box. 

(6)  Hearse  service. 

(7)  Funeral  director's  services. 

(8)  Transportation  of  the  remains,  and 
roundtrip  transportation  and  prescribed  al- 
lowances for  an  escort  of  one  person,  to  the 
place  selected  by  the  person  designated  to 
direct  disposition  of  the  remains  or,  if  such  a 
selection  is  not  made,  to  a  national  or  other 
cemetery  which  is  selected  by  the  Secretary 
and  in  which  burial  of  the  decedent  is  author- 
ized. 

(9)  Interment  of  the  remains. 

(10)  Presentation  of  a  flag  of  the  United 
States  to  the  person  designated  to  direct  dis- 
position of  the  remains,  except  in  the  case  of 
a  military  prisoner  who  dies  while  in  the  cus- 
tody of  the  Secretary  and  while  under  a  sen- 
tence that  includes  a  discharge. 

(11)  Presentation  of  a  flag  of  equal  size  to 
the  flag  presented  under  paragraph  (10)  to 
the  parents  or  parent,  if  the  person  to  be  pre- 
sented a  flag  under  paragraph  (10)  is  other 
than  the  parent  of  the  decedent.  For  the  pur- 
pose of  this  paragraph,  the  term  ''parent"  in- 
cludes a  natural  parent,  a  stepparent,  a 
parent  by  adoption  or  a  person  who  for  a 
period  of  not  less  than  one  year  before  the 
death  of  the  decedent  stood  in  loco  parentis 
to  him,  and  preference  imder  this  paragraph 
shall  be  given  to  the  persons  who  exercised  a 
parental  relationship  at  the  time  of,  or  most 
nearly  before,  the  death  of  the  decedent. 

iSee  main  edition  for  text  o/(6)  to  (d)] 

(e)  When  the  remains  of  a  decedent  covered 
by  section  1481  of  this  title,  whose  death  occurs 
after  January  1,  1961,  are  determined  to  be 
nonrecoverable,  the  person  who  would  have 
been  designated  under  subsection  (c)  to  direct 
disposition  of  the  remains  if  they  had  been  re- 
covered may  be— 

iSee  main  edition  for  text  ofil)  and  (2)] 

However,  the  amount  of  the  reimbursement 
shall  be  determined  in  the  manner  prescribed 
in  subsection  (b)  for  an  interment,  but  may  not 
be  larger  than  that  authorized  when  the  United 
States  provides  the  grave  site.  A  claim  for  reim- 
bursement under  this  subsection  may  be  al- 
lowed only  if  it  is  presented  within  two  years 
after  the  date  of  death  or  the  date  the  person 
who  would  have  been  designated  under  subsec- 


tion (c)  to  direct  disposition  of  the  remains,  if 
they  had  been  recovered,  receives  notification 
that  the  member  has  been  reported  or  deter- 
mined to  be  dead  under  authority  of  chapter  10 
of  title  37,  whichever  is  later. 

ISee  main  edition  for  text  of(J)l 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  VI,  §§  652(a)(3),  653(a)(6),  title  XVI. 
i  1622(c)(4),  103  Stat.  1461, 1462,  1604.) 

Amendments 

1989— Subsec.  (a).  Pub.  L.  101-189,  §  653(a)(6)(A), 
substituted  ''expenses  of  the  following:"  for  "expenses 
of—"  in  Introductory  provisions. 

Subsec.  (a)(1)  to  (9).  Pub.  L.  101-189,  §  653(a)(6)(B), 
(C),  in  each  of  pars.  (1)  to  (9),  capitalized  first  letter  of 
first  word  and  substituted  period  for  semicolon  at  the 
end. 

Subsec.  (a)(10).  Pub.  L.  101-189,  $  653(a)(6)(B),  (D), 
capitalized  first  letter  of  first  word  and  substituted 
period  for  ";  and". 

Subsec.  (a)(ll).  Pub.  L.  101-189,  §  653(a)(6)(B).  (E). 
capitalized  first  letter  of  first  word,  substituted  "para- 
graph" for  "clause"  in  four  places,  and  substituted 
"decedent.  For  the"  for  "decedent;  for  the". 

Subsec.  (e).  Pub.  L.  101-189,  §§  652(a)(3).  1622(c)(4), 
substituted  "the  date  of  death"  for  "the  effective  date 
of  this  subsection,  or  the  date  of  death,"  and  "chapter 
10  of  title  37"  for  "chapter  10.  title  37"  in  last  sen- 
tence. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1490  of  this 
title;  title  38  section  2301. 

§  1490.  Transportation  of  remains:  certain  retired 
members  and  dependents  who  die  in  military 
medical  facilities 

(a)  Subject  to  subsection  (b),  when  a  member 
entitled  to  retired  or  retainer  pay  or  equivalent 
pay,  or  a  dependent  of  such  a  member,  dies 
while  properly  admitted  imder  chapter  55  of 
this  title  to  a  medical  facility  of  the  armed 
forces  located  in  the  United  States,  the  Secre- 
tary concerned  may  transport  the  remains,  or 
pay  the  cost  of  transporting  the  remains,  of  the 
decedent  to  the  place  of  burial  of  the  decedent. 

ISee  main  edition  for  text  o/(b)] 

(c)  In  this  section: 

(1)  The  term  "United  States"  includes  the 
Commonwealth  of  Puerto  Rico  and  the  terri- 
tories and  possessions  of  the  United  States. 

(2)  The  term  "dependent"  has  the  meaning 
given  such  term  in  section  1072(2)  of  this 
title. 

(As  amended  Pub.  L.  102-190,  div.  A,  title  VI, 
§  626(a),  (b)(1),  Dec.  5,  1991,  105  Stat.  1379, 
1380.) 

Amendments 

1991— Pub.  L.  102-190,  §  626(b)(1),  amended  section 
catchline  generally.  Prior  to  amendment,  section 
catchline  read  as  foUows:  "Transportation  of  remains 
of  members  entitled  to  retired  or  retainer  pay  who  die 
in  a  military  medical  faciUty". 

Subsec.  (a).  Pub.  L.  102-190,  §  626(a)(1),  inserted 
",  or  a  dependent  of  such  a  member,"  after  "equiva- 
lent pay". 

Subsec.  (c).  Pub.  L.  102-190,  S  626(a)(2),  added 
subsec.  (c)  and  struck  out  former  subsec.  (c)  which 
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read  as  follows:  "In  this  section,  the  term  'United 
States'  includes  the  Commonwealth  of  Puerto  Rico 
and  the  territories  and  possessions  of  the  United 
States." 

CHAPTER  79— CORRECTION  OF  MILITARY 
RECORDS 

§  1552.  Correction  of  military  records:  claims  incident 
thereto 

(a)(1)  The  Secretary  of  a  military  department 
may  correct  any  military  record  of  the  Secre- 
tary's department  when  the  Secretary  considers 
it  necessary  to  correct  an  error  or  remove  an  in- 
justice. Except  as  provided  in  paragraph  (2), 
such  corrections  shall  be  made  by  the  Secretary 
acting  through  boards  of  civilians  of  the  execu- 
tive part  of  that  military  department.  The  Sec- 
retary of  Transportation  may  in  the  same 
manner  correct  any  military  record  of  the 
Coast  Guard. 

(2)  The  Secretary  concerned  is  not  required 
to  act  through  a  board  in  the  case  of  the  correc- 
tion of  a  military  record  announcing  a  decision 
that  a  person  is  not  eligible  to  enlist  (or  reen- 
list)  or  is  not  accepted  for  enlistment  (or  reen- 
listment)  or  announcing  a  decision  not  to  pro- 
mote an  enlisted  member  to  a  higher  grade. 
Such  a  correction  may  be  made  only  if  the  cor- 
rection is  favorable  to  the  person  concerned. 

(3)  Corrections  imder  this  section  shall  be 
made  under  procedures  established  by  the  Sec- 
retary concerned.  In  the  case  of  the  Secretary 
of  a  military  department,  those  procedures 
must  be  approved  by  the  Secretary  of  Defense. 

(4)  Except  when  procured  by  fraud,  a  correc- 
tion under  this  section  is  final  and  conclusive 
on  all  officers  of  the  United  States. 

(b)  No  correction  may  be  made  under  subsec- 
tion (a)(1)  unless  the  claimant  or  his  heir  or 
legal  representative  files  a  request  for  the  cor- 
rection within  three  years  after  he  discovers 
the  error  or  injustice.  However,  a  board  estab- 
lished under  subsection  (a)(1)  may  excuse  a 
failure  to  file  within  three  years  after  discovery 
if  it  finds  it  to  be  in  the  interest  of  justice. 

ISee  main  edition  for  text  of(c)  and  (d)l 

(e)  No  payment  may  be  made  under  this  sec- 
tion for  a  benefit  to  which  the  claimant  might 
later  become  entitled  under  the  laws  and  regu- 
lations administered  by  the  Secretary  of  Veter- 
ans Affairs. 

ISee  main  edition  for  text  o/(/)] 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189.  div. 
A,  title  V,  §514,  title  XVI,  11621(a)(2),  103 
Stat.  1441, 1603.) 

Amendbients 

1989— Subsec.  (a).  Pub.  L.  101>189,  §  514(a),  amended 
subsec.  (a)  generally.  Prior  to  amendment,  subsec.  (a) 
read  as  follows:  "The  Secretary  of  a  military  depart- 
ment, under  procedures  established  by  him  and  ap- 
proved by  the  Secretary  of  Defense,  and  acting 
through  boards  of  civilians  of  the  executive  part  of 
that  military  department,  may  correct  any  military 
record  of  that  department  when  he  considers  it  neces- 
sary to  correct  an  error  or  remove  an  injustice.  Under 
procedures  prescribed  by  him,  the  Secretary  of  Trans- 
portation may  in  the  same  manner  correct  any  mili- 
tary record  of  the  Coast  Guard.  Except  when  procured 


by  fraud,  a  correction  under  this  section  is  final  and 
conclusive  on  all  officers  of  the  United  States." 

Subsec.  (b).  Pub.  L.  101-189,  §  514(b),  substituted 
"subsection  (a)(1)"  for  "subsection  (a)"  in  two  places. 

Subsec.  (e).  Pub.  L.  101-189,  §  1621(a)(2),  substituted 
"Secretary  of  Veterans  Affairs"  for  "Administrator  of 
Veterans'  Affairs". 

Board  for  Correction  of  Military  Records 

Pub.  L.  101-225,  title  II,  §212,  Dec.  12,  1989.  103 
Stat.  1914,  provided  that:  "Not  later  than  6  months 
after  the  date  of  the  enactment  of  this  Act  [Dec.  12, 
19893,  the  Secretary  of  Transportation  shall— 

"(1)  amend  part  52  of  title  33.  Code  of  Federal 
Regulations,  governing  the  proceedings  of  the  board 
established  by  the  Secretary  under  section  1552  of 
title  10.  United  States  Code,  to  ensure  that  a  com- 
plete application  for  correction  of  military  records  is 
processed  expeditiously  and  that  final  action  on  the 
application  is  taken  within  10  months  of  its  receipt; 
and 

"(2)  appoint  and  maintain  a  permanent  staff,  and 
a  panel  of  civilian  officers  or  employees  to  serve  as 
members  of  the  board,  which  are  adequate  to  ensure 
compliance  with  paragraph  (1)  of  this  subsection." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1034  of  this 
title;  title  38  sections  3462,  5110;  title  42  section  213a. 

§  1553.  Review  of  discharge  or  dismissal 

(a)  The  Secretary  concerned  shall,  after  con- 
sulting the  Secretary  of  Veterans  Affairs,  estab- 
lish a  board  of  review,  consisting  of  five  mem- 
bers, to  review  the  discharge  or  dismissal  (other 
than  a  discharge  or  dismissal  by  sentence  of  a 
general  court-martial)  of  any  former  member  of 
an  armed  force  under  the  jurisdiction  of  his  de- 
partment upon  its  own  motion  or  upon  the  re- 
quest of  the  former  member  or,  if  he  is  dead, 
his  surviving  spouse,  next  of  kin,  or  legal  repre- 
sentative. A  motion  or  request  for  review  must 
be  made  within  15  years  after  the  date  of  the 
discharge  or  dismissal.  With  respect  to  a  dis- 
charge or  dismissal  adjudged  by  a  court-martial 
case  tried  or  reviewed  under  chapter  47  of  this 
title  (or  under  the  Uniform  Code  of  Military 
Justice  (Public  Law  506  of  the  81st  Congress)), 
action  under  this  subsection  may  extend  only 
to  a  change  in  the  discharge  or  dismissal  or  is- 
suance of  a  new  discharge  for  purposes  of  clem- 
ency. 

ISee  main  edition  for  text  o/(6)] 

(c)  A  review  by  a  board  established  under  this 
section  shall  be  based  on  the  records  of  the 
armed  forces  concerned  and  such  other  evi- 
dence as  may  be  presented  to  the  board.  A  wit- 
ness may  present  evidence  to  the  board  in 
person  or  by  affidavit.  A  person  who  requests  a 
review  under  this  section  may  appear  before 
the  board  in  person  or  by  counsel  or  an  accred- 
ited representative  of  an  organization  recog- 
nized by  the  Secretary  of  Veterans  Affairs 
under  chapter  59  of  title  38. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1621(a)(2),  Nov.  29,  1989, 103  Stat.  1603.) 

AlIENDMENTS 

1989— Subsecs.  (a),  (c).  Pub.  L.  101-189  substituted 
"Secretary  of  Veterans  Affairs"  for  "Administrator  of 
Veterans*  Affairs". 
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Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1034  of  this 
title;  title  38  sections  3462,  5110,  5303;  title  42  section 
213a. 

§  1554.  Review  of  retirement  or  separation  without 
pay  for  physical  disability 

iSee  main  edition  for  text  of  (a)  and  (6)] 

(c)  A  review  by  a  board  established  under  this 
section  shall  be  based  upon  the  records  of  the 
armed  forces  concerned  and  such  other  evi- 
dence as  may  be  presented  to  the  board.  A  wit- 
ness may  present  evidence  to  the  board  in 
person  or  by  affidavit.  A  person  who  requests  a 
review  under  this  section  may  appear  before 
the  board  in  person  or  by  counsel  or  an  accred- 
ited representative  of  an  organization  recog- 
nized by  the  Secretary  of  Veterans  Affairs 
imder  chapter  59  of  title  38. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1621(a)(2),  Nov.  29, 1989,  103  Stat.  1603.) 

Amendments 

1989— Subsec.  (c).  Pub.  L.  101-189  substituted  "Sec- 
retary of  Veterans  Affairs"  for  "Administrator  of  Vet- 
erans' Affairs". 

CHAPTER  81— CIVILIAN  EMPLOYEES 

Sec. 

1581.        Foreign  National  Employees  Separation  Pay 

Account. 
1584.        Emplosnnent  of  non-citizens. 

1592.  Prohibition  on  payment  of  severance  pay  to 

foreign  nationals  in  the  event  of  certain 
overseas  base  closures. 

1593.  Uniform  allowance:  civilian  employees. 

1594.  Reimbursement    for    financial    institution 

charges  incurred  because  of  Government 
error  in  direct  deposit  of  pay. 

1595.  National  Defense  University:  civilian  faculty 

members. 

1596.  Foreign  language  proficiency:  special  pay. 

1597.  Employees  of  industrial-type  or  commercial- 

type  activities:  guidelines  for  future  reduc- 
tions. 

Amendments 

1991— Pub.  L.  102-190,  div.  A,  title  X.  §  1003(a)(2). 
Dec.  5, 1991, 105  Stat.  1456,  added  item  1581. 

Pub.  L.  102-25,  title  VII,  §  701(e)(4),  (8)(B),  Apr.  6, 
1991,  105  Stat.  114,  115,  substituted  "Employment  of 
non-citizens"  for  "Laws  relating  to  employment  of 
non-citizens:  not  applicable  to  research  and  develop- 
ment activities"  in  item  1584  and  struck  out  "mandato- 
ry" after  "error  in"  in  item  1594. 

1990— Pub.  L.  101-510,  div.  A,  title  III,  §  322(a)(2), 
title  XIV,  §  1484(a),  Nov.  5,  1990,  104  Stat.  1529,  1715, 
redesignated  item  1592  "Foreign  language  proficiency: 
special  pay"  as  item  1596  and  added  item  1597. 

1989— Pub.  L.  101-193,  title  V,  §  501(a)(2),  Nov.  30, 
1989,  103  Stat.  1708,  added  item  1592  "Foreign  lan- 
guage proficiency:  special  pay". 

Pub.  L.  101-189,  div.  A,  title  III,  §§  311(b)(2), 
336(a)(2),  title  VI,  §  664(b)(2),  title  XI,  §  1124(a)(2). 
Nov.  29,  1989,  103  Stat.  1412,  1419,  1467,  1558,  added 
item  1592  "Prohibition  on  pasnnent  of  severance  pay 
to  foreign  nationals  in  the  event  of  certain  overseas 
base  closures.",  and  items  1593  to  1595. 

§1581.  Foreign  National  Employees  Separation  Pay 
Account 

(a)  Establishment  and  Purpose.— There  is  es- 
tablished on  the  books  of  the  Treasury  an  ac- 


count to  be  known  as  the  "Foreign  National 
Employees  Separation  Pay  Account,  Defense". 
The  account  shall  be  used  for  the  accumulation 
of  funds  to  finance  obligations  of  the  United 
States  for  separation  pay  for  foreign  national 
employees  of  the  Department  of  Defense. 

(b)  Deposits  Into  Account.— (1)  The  Secre- 
tary of  the  Treasury  shall  deposit  into  the  ac- 
count all  amoimts  that  were  obligated  by  the 
Secretary  of  Defense  before  the  date  of  the  en- 
actment of  this  section  and  that  remain  unex- 
pended for  separation  pay  for  foreign  national 
employees  of  the  Department  of  Defense. 

(2)  The  Secretary  of  Defense  shall  deposit 
into  the  account  from  applicable  appropriations 
all  amounts  obligated  on  or  after  the  date  of 
the  enactment  of  this  section  for  separation 
pay  for  foreign  national  employees  of  the  De- 
partment of  Defense. 

(c)  Payments  From  Account.— Amounts  in 
the  account  shall  remain  available  for  expendi- 
ture in  accordance  with  the  purpose  for  which 
obligated  until  expended. 

(d)  Deobligated  Funds.— Any  amount  in  the 
account  that  is  deobligated  shall  be  available 
for  a  period  of  two  years  from  the  date  of  de- 
obligation  for  recording,  adjusting,  and  liqui- 
dating amounts  properly  chargeable  to  the  li- 
ability of  the  United  States  for  which  the  obli- 
gation was  made.  Any  such  deobligated  amount 
remaining  at  the  end  of  such  two-year  period 
shall  be  canceled. 

(e)  Employees  Covered.— This  section  applies 
only  with  respect  to  separation  pay  of  foreign 
nationals  employed  by  the  Department  of  De- 
fense under  any  of  the  following  agreements 
that  provide  for  payment  of  separation  pay: 

(DA  contract. 

(2)  A  treaty. 

(3)  A  memorandum  of  imderstanding  with  a 
foreign  nation. 

(Added  Pub.  L.  102-190,  div.  A,  title  X, 
§  1003(a)(1),  Dec.  5, 1991,  105  Stat.  1456.) 

References  in  Text 

The  date  of  the  enactment  of  this  section,  referred 
to  in  subsec.  (b),  is  the  date  of  enactment  of  Pub.  L. 
102-190,  which  was  approved  Dec.  5, 1991. 

Prior  Provisions 

A  prior  section  1581.  acts  Aug.  10, 1956,  ch.  1041,  70A 
Stat.  118;  Sept.  2,  1958,  Pub.  L.  85-861,  §  1(34),  72  Stat. 
1456;  May  29,  1959,  Pub.  L.  86-36,  §  3,  73  Stat.  63;  Sept. 
23.  1959,  Pub.  L.  86-377,  §  2.  73  Stat.  701;  Oct.  4,  1961, 
Pub.  L.  87-367,  title  II,  §  203,  75  Stat.  790;  Oct.  11, 
1962,  Pub.  L.  87-793,  §  1001(b),  76  Stat.  863,  which  pro- 
vided for  appointment  of  a  limited  number  of  civilian 
research  and  development  personnel  and  prescribed 
their  relationship  to  civil  service  provisions,  was  re- 
pealed by  Pub.  L.  97-295,  §  1(19)(A).  Oct.  12,  1982,  96 
Stat.  1290. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1592  of  this 
title. 

§  1584.  Employment  of  non-citizens 

(a)  Waiver  of  Employment  Restrictions  for 
Certain  Personnel.— Laws  prohibiting  the  em- 
ployment of,  or  payment  of  pay  or  expenses  to, 
a  person  who  is  not  a  citizen  of  the  United 
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States  do  not  apply  to  personnel  of  the  Depart- 
ment of  Defense. 

(b)  Notice  to  Congress  of  Certain  Salary 
Increases.— The  Secretary  of  Defense  shall 
notify  the  Committees  on  Armed  Services  and 
the  Committees  on  Appropriations  of  the 
Senate  and  House  of  Representatives  when  any 
salary  increase  granted  to  direct  and  indirect 
hire  foreign  national  employees  of  the  Depart- 
ment of  Defense  overseas,  stated  as  a  percent- 
age, is  greater  than  the  higher  of  the  following 
percentages: 

(1)  The  percentage  pay  increase  authorized 
by  law  for  civilian  employees  of  the  Depart- 
ment of  Defense  whose  pay  is  computed 
under  the  provisions  of  section  5332  of  title  5. 

(2)  The  percentage  increase  provided  to  na- 
tional government  employees  of  the  host 
nation. 

(As  amended  Nov.  5,  1990.  Pub.  L.  101-510,  div. 
A,  title  XIV,  §§  1481(d)(1),  (2),  1482(b),  104 
Stat.  1706, 1709.) 

Prior  Provisions 

Provisions  similar  to  those  comprising  subsec.  (b)  of 
this  section  were  contained  in  Pub.  L.  100-463,  title 
VIII.  §  8114,  Oct.  1.  1988.  102  Stat.  2270-38.  which  was 
set  out  as  a  note  below  and  which  was  repealed  by 
Pub.  L.  101-510.  div.  A.  title  XIV.  §  1481(d)(4)(A).  Nov. 
5.  1990.  104  Stat.  1706. 

Amendbcents 

1990— Pub.  L.  101-610.  §  1482(b).  substituted  "per- 
sonnel of  the  Department  of  Defense"  for  "any 
expert,  scientist,  technician,  or  professional  person 
whose  employment  in  connection  with  the  research 
and  development  activities  of  a  military  department  is 
determined  to  be  necessary  by  the  Secretary  of  that 
department"  in  subsec.  (a). 

Pub.  L.  101-510.  §  1481(d)(1).  (2),  substituted  "Em- 
ployment of  non-citizens"  for  "Laws  relating  to  em- 
ployment of  non-citizens:  not  applicable  to  research 
and  development  activities"  in  section  catchline,  desig- 
nated existing  provisions  as  subsec.  (a)  and  inserted 
heading,  and  added  subsec.  (b). 

Effective  Date  of  1990  AMENDBoarr 

Amendment  by  section  1482(b)  of  Pub.  L.  101-510  ef- 
fective Oct.  1.  1991.  see  section  1482(d)  of  Pub.  L. 
101-510.  set  out  as  a  note  under  section  119  of  this 
title. 

Citizenship  Requirement  Not  Applicable 

Act  Nov.  26.  1991.  Pub.  L.  102-172.  title  VIII.  §  8002. 
105  Stat.  1170.  provided  that:  "During  the  current 
fiscal  year,  provisions  of  law  prohibiting  the  payment 
of  compensation  to.  or  employment  of.  any  person  not 
a  citizen  of  the  United  States  shall  not  apply  to  per- 
sonnel of  the  Department  of  Defense:  Provided,  That 
salary  increases  granted  to  direct  and  indirect  hire  for- 
eign national  employees  of  the  Department  of  Defense 
fimded  by  this  Act  [see  Tables  for  classification]  shall 
not  be  at  a  rate  in  excess  of  the  percentage  increase 
authorized  by  law  for  civilian  employees  of  the  De- 
partment of  Defense  whose  pay  is  computed  under  the 
provisions  of  section  5332  of  title  5.  United  States 
Code,  or  at  a  rate  in  excess  of  the  percentage  increase 
provided  by  the  appropriate  host  nation  to  its  own  em- 
ployees, whichever  is  higher:  Provided  further.  That 
the  limitations  of  this  provision  shall  not  apply  to  for- 
eign national  employees  of  the  Department  of  Defense 
in  the  Republic  of  the  Philippines  and  foreign  nation- 
al employees  of  the  Department  of  Defense  in  the  Re- 
public of  Turkey:  Provided  further.  That  this  section 
shall  not  apply  to  Department  of  Defense  foreign  serv- 
ice national  employees  serving  at  United  States  diplo- 


matic missions  whose  pay  is  set  by  the  Department  of 
State  under  the  Foreign  Service  Act  of  1980  [22  U.S.C. 
3901  et  seq.]." 

SimUar  provisions  were  contained  in  the  following 
prior  appropriation  acts: 

Nov.  5.  1990,  Pub.  L.  101-511.  title  VIII,  §8002,  104 
Stat.  1873. 

Nov.  21.  1989.  Pub.  L.  101-165.  title  IX,  §  9003.  103 
Stat.  1129. 

Salary  Increases  to  Foreign  National  Employees; 
Notice  to  Congress 

Pub.  L.  100-463.  title  VIII.  §  8114.  Oct.  1.  1988.  102 
Stat.  2270-38.  which  required  Secretary  of  Defense  to 
notify  House  and  Senate  Committees  on  Appropria- 
tions when  salary  increases  granted  to  foreign  nation- 
al employees  were  at  a  rate  in  excess  of  the  percentage 
pay  increase  authorized  by  law  for  civUian  employees 
of  Department  of  Defense  whose  pay  was  computed 
under  section  5332  of  title  5  or  at  a  rate  in  excess  of 
the  percentage  increase  provided  to  National  Govern- 
ment employees  of  the  host  nation,  whichever  was 
higher,  was  repealed  and  restated  in  subsec.  (b)  of  this 
section  by  Pub.  L.  101-510,  div.  A.  title  XIV, 
§  1481(d)(1)(B).  (4)(A).  Nov.  5,  1990. 104  Stat.  1706. 

§  1586.  Rotation  of  career-conditional  and  career  em- 
ployees assigned  to  duty  outside  the  United 
States 

iSee  main  edition  for  text  of  (a)  to  (/)] 

(g)  In  this  section: 

(1)  The  term  "rotation'*  means  the  assign- 
ment of  civiUan  employees  referred  to  in  sub- 
section (b)  to  duty  outside  the  United  States 
and  the  return  of  such  employees  to  duty 
within  the  United  States. 

(2)  The  term  "grade"  means,  as  applicable, 
a  grade  of  the  General  Schedule  as  prescribed 
in  section  5104  of  title  5  or  a  grade  or  level  of 
the  appropriate  prevailing  rate  schedule. 

ISee  main  edition  for  text  ofih)} 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1622(e)(4).  Nov.  29,  1989,  103  Stat.  1605.) 

Amendments 

1989— Subsec.  (g).  Pub.  L.  101-189,  in  introductory 
provisions,  substituted  "In  this  section:"  for  "For  the 
purposes  of  this  section—",  in  par.  (1),  inserted  "The 
term"  before  "  'rotation' "  and  substituted  the  period 
for  ";  and",  and  in  par.  (2).  inserted  "The  term"  before 
"  'grade' ". 

§  1588.  Authority  to  accept  certain  voluntary  services 

(a)  Notwithstanding  section  1342  of  title  31. 
the  Secretary  concerned  may  accept  from  any 
person  voluntary  services  to  be  provided  for  a 
museum,  a  natural  resources  program,  or  a 
family  support  program  operated  by  the  mili- 
tary department  concerned  or  the  Coast  Guard, 
as  appropriate. 

ISee  main  edition  for  text  o/(6)] 

(c)  The  Secretary  concerned  may  provide  for 
reimbursement  of  incidental  expenses  which 
are  incurred  by  a  person  providing  voluntary 
services  under  subsection  (a)  as  an  ombudsman 
or  for  a  family  service  center  program.  The  Sec- 
retary shall  determine  which  expenses  are  eligi- 
ble for  reimbursement  under  this  subsection. 
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Any  such  reimbursement  may  be  made  from 
appropriated  or  nonappropriated  funds. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1634.  Nov.  29,  1989,  103  Stat.  1608;  Pub.  L. 
102-190,  div.  A,  title  III,  §  345,  Dec.  5.  1991,  105 
Stat.  1346.) 

Amendments 

1991— Subsec.  (c).  Pub.  L,  102-190  substituted  "may 
be  made  from  appropriated  or  nonappropriated  fimds** 
for  "may  only  be  made  from  nonappropriated  fimds''. 

1989— Subsec.  (a).  Pub.  L.  101-189  substituted  "a 
museum,  a  natural  resources  program,  or"  for  "a 
museum  or". 

§  1590.  Management  of  civilian  intelligence  personnel 
of  the  military  departments 

LSee  main  edition  for  text  of  (a)  to  (d)] 

(e)(1)  Notwithstanding  any  other  provision  of 
law,  the  Secretary  of  Defense  may  terminate 
the  emplo3anent  of  any  civilian  intelligence  of- 
ficer or  employee  of  a  military  department 
whenever  he  considers  that  action  to  be  in  the 
interests  of  the  United  States  and  he  deter- 
mines that  the  procedures  prescribed  in  other 
provisions  of  law  that  authorize  the  termina- 
tion of  the  employment  of  such  officer  or  em- 
ployee cannot  be  invo)s:ed  in  a  manner  consist- 
ent with  the  national  security.  The  decisions  of 
the  Secretary  under  this  paragraph  are  final 
and  may  not  be  appealed  or  reviewed  outside 
the  Department  of  Defense.  The  Secretary  of 
Defense  shall  promptly  notify  the  Permanent 
Select  Committee  on  Intelligence  of  the  House 
of  Representatives  and  the  Select  Committee 
on  Intelligence  of  the  Senate  whenever  this  ter- 
mination authority  is  exercised. 

iSee  main  edition  for  text  of  (2)  and  (3)] 

(As  amended  Pub.  L.  101-193,  title  V,  §  503(a), 
Nov.  30,  1989,  103  Stat.  1708.) 

Amendments 

1989— Subsec.  (e)(1).  Pub.  L,  101-193  struck  out 
",  during  fiscal  years  1988  and  1989,"  after  "Secretary 
of  Defense  may". 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18.  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I. 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  5  section  7511. 

§  1592.  Proiiibition  on  payment  of  severance  pay  to 
foreign  nationals  in  the  event  of  certain  overseas 
base  closures 

Funds  available  to  the  Department  of  De- 
fense (including  funds  in  the  Foreign  National 
Employees  Separation  Pay  Account,  Defense, 
established  imder  1581  *  of  this  title)  may  not 


1  So  in  original.  Probably  should  be  "section  1581". 


be  used  to  pay  severance  pay  to  a  foreign  na- 
tional employed  by  the  Department  of  Defense 
under  a  contract,  a  treaty,  or  a  memorandum  of 
understanding  with  a  foreign  nation  that  pro- 
vides for  pajonent  of  separation  pay  if  the  ter- 
mination of  the  employment  of  the  foreign  na- 
tional is  the  result  of  the  closing  of,  or  the  cur- 
tailment of  activities  at,  a  United  States  mili- 
tary facility  in  that  country  at  the  request  of 
the  government  of  that  country. 

(Added  Pub.  L.  101-189,  div.  A,  title  III, 
§  311(b)(1),  Nov.  29,  1989,  103  Stat.  1411.  and 
amended  Pub.  L.  102-190,  div.  A,  title  X, 
§  1003(b),  Dec.  5. 1991, 105  Stat.  1456.) 

Codification 

Another  section  1592  was  renumbered  section  1596 
of  this  title. 

Amendments 

1991— Pub.  L.  102-190  inserted  "(including  fimds  in 
the  Foreign  National  Employees  Separation  Pay  Ac- 
coimt.  Defense,  established  imder  1581  of  this  title)** 
and  substituted  "a  contract,  a  treaty,  or  a  memoran- 
dum of  understanding  with  a  foreign  nation  that  pro- 
vides for  payment  of  separation  pay"  for  "a  contract 
performed  in  a  foreign  country". 

Effective  Date 

Section  311(b)(3)  of  Pub.  L.  101-189  provided  that: 
"(A)  Section  1592  of  title  10.  United  States  Code,  as 
added  by  paragraph  (1).  shall  take  effect  on  the  date 
of  the  enactment  of  this  Act  [Nov.  29. 1989]. 

"(B)  Such  section  shaU  not  apply  with  respect  to  the 
closing  of,  or  the  curtailment  of  activities  at,  a  United 
States  military  facility  in  a  foreign  coxmtry  pursuant 
to  an  agreement  entered  into  with  the  government  of 
that  country  before  the  date  of  the  enactment  of  this 
Act.** 

§  1593.  Uniform  allowance:  civilian  employees 

(a)  Allowance  Authorized.--(I)  The  Secre- 
tary of  Defense  may  pay  an  allowance  to  each 
civilian  employee  of  the  Department  of  Defense 
who  is  required  by  law  or  regulation  to  wear  a 
prescribed  uniform  in  the  performance  of  offi- 
cial duties. 

(2)  In  lieu  of  providing  an  allowance  under 
paragraph  (1),  the  Secretary  may  provide  a  imi- 
f orm  to  a  civilian  employee  referred  to  in  such 
paragraph. 

(3)  This  subsection  shall  not  apply  with  re- 
spect to  a  civilian  employee  of  the  Defense  In- 
telligence Agency  who  is  entitled  to  an  allow- 
ance under  section  1606  of  this  title. 

(b)  Amount  of  Allowance.— Notwithstanding 
section  5901(a)  of  title  5,  the  amount  of  an  al- 
lowance paid,  and  the  cost  of  imtforms  provid- 
ed, under  subsection  (a)  to  a  civilian  employee 
may  not  exceed  $400  per  year. 

(c)  Treatment  of  ALLOWANCE.--An  allowance 
paid,  or  uniform  provided,  under  subsection  (a) 
shall  be  treated  in  the  same  manner  as  is  pro- 
vided in  section  5901(c)  of  title  5  for  an  allow- 
ance paid  imder  that  section. 

(d)  Use  of  Appropriated  Funds  for  Allow- 
ance.—Amounts  appropriated  annually  to  the 
Department  of  Defense  for  the  pay  of  civilian 
employees  may  be  used  for  uniforms,  or  for  al- 
lowance for  uniforms,  as  authorized  by  this  sec- 
tion and  section  5901  of  title  5. 
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(Added  Pub.  L.  101-189.  dlv.  A,  title  III, 
§  336(a)(1),  Nov.  29,  1989,  103  Stat.  1419,  and 
amended  Pub.  L.  101-510,  div.  A,  title  XIV. 
§  1481(d)(3),  Nov.  5, 1990, 104  Stat.  1706.) 

Prior  Provisions 

Provisions  similar  to  those  comprising  subsec.  (d)  of 
this  section  were  contained  in  Pub.  L.  101-165.  title  IX, 
S  9010.  Nov.  21, 1989. 103  Stat.  1131.  which  was  set  out 
as  a  note  below  and  which  was  repealed  by  Pub.  L. 
101-510.  div.  A,  title  XIV.  §  1481(d)(4)(B).  Nov.  5,  1990. 
104  Stat.  1706. 

Amendments 

1990— Subsec.  (d).  Pub.  L.  101-510  added  subsec.  (d). 

Effective  Date 

Section  336(c)  of  Pub.  L.  101-189  provided  that: 
''The  amendments  made  by  this  section  [enacting  this 
section  and  amending  section  1606  of  this  title]  shall 
take  effect  on  January  1. 1990." 

Availability  of  Funds  for  Pay  of  Civilian 
Employees  for  Uniforms 

Pub.  L.  101-165.  title  IX.  §  9010.  Nov.  21.  1989.  103 
Stat.  1131.  which  made  appropriations  available  to  De- 
partment of  Defense  for  pay  of  civilian  employees  for 
uniforms,  or  aUowances  therefor,  as  authorized  by  sec- 
tion 5901  of  title  5.  was  repealed  and  restated  in 
subsec.  (d)  of  this  section  by  Pub.  L.  101-510.  div.  A. 
title  XrV.  §  1481(d)(3).  (4)(B).  Nov.  5.  1990.  104  Stat. 
1706. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1606  of  this 
title. 

§1594.  Reimbursement  for  Hnancial  institution 
charges  incurred  because  of  Government  error  in 
direct  deposit  of  pay 

(a)(1)  A  civilian  officer  or  employee  of  the 
Department  of  Defense  who,  in  accordance 
with  law  or  regulation,  participates  in  a  pro- 
gram for  the  automatic  deposit  of  pay  to  a  fi- 
nancial institution  may  be  reimbursed  for  a  cov- 
ered late-deposit  charge. 

(2)  A  covered  late-deposit  charge  for  purposes 
of  paragraph  (1)  is  a  charge  (includhig  an  over- 
draft cliarge  or  a  minimum  balance  charge) 
that  is  levied  by  a  financial  institution  and  that 
results  from  an  administrative  or  mechanical 
error  on  the  part  of  the  Government  that 
causes  the  pay  of  the  officer  or  employee  con- 
cerned to  be  deposited  late  or  in  an  incorrect 
manner  or  amount. 

(b)  Reimbursements  under  this  section  shall 
be  made  from  appropriations  available  for  the 
pay  of  the  officer  or  employee  concerned. 

(c)  The  Secretaries  concerned  shall  prescribe 
regulations  to  carry  out  this  section,  including 
regulations  for  the  manner  in  which  reimburse- 
ment imder  this  section  is  to  be  made. 

(d)  In  this  section: 

(1)  The  term  "financial  institution"  has  the 
meaning  given  the  term  "financial  organiza- 
tion" in  section  3332(a)  of  title  31. 

(2)  The  term  "pay"  includes  allowances. 

(Added  Pub.  L.  101-189.  div.  A,  title  VI, 
§  664(b)(1),  Nov.  29,  1989,  103  Stat.  1466,  and 
amended  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1484(k)(6),  Nov.  5. 1990, 104  Stat.  1719;  Pub.  L. 
102-25,  title  VII,  §  701(e)(8)(A),  Apr.  6, 1991, 105 
Stat.  115.) 


Amendments 

1991— Pub.  L.  102-25  struck  out  "mandatory"  after 
"error  in"  in  section  catchllne. 

1990— Subsec.  (d).  Pub.  L.  101-510  substituted  "In 
this  section"  for  "in  this  section". 

Effective  Date 

Section  applicable  with  respect  to  pay  and  aUow- 
ances deposited  (or  scheduled  to  be  deposited)  on  or 
after  first  day  of  first  month  beginning  after  Nov.  29, 
1989,  see  section  664(c)  of  Pub.  L.  101-189,  set  out  as 
an  Effective  Date  of  1989  Amendment  note  under  sec- 
tion 1053  of  this  title. 

§1595.  National  Defense  University:  civilian  faculty 
members 

(a)  Authority  of  Secretary.— The  Secretary 
of  Defense  may  employ  as  many  civilians  as 
professors,  instructors,  and  lecturers  at  the  Na- 
tional Defense  University  as  the  Secretary  con- 
siders necessary. 

(b)  Compensation  op  Faculty  Members.— The 
compensation  of  persons  employed  under  this 
section  shall  be  as  prescribed  by  the  Secretary. 

(c)  Application  to  Certain  Faculty  Mem- 
bers.—This  section  shall  apply  with  respect  to 
persons  who  are  selected  by  the  Secretary  for 
employment  as  professors,  instructors,  and  lec- 
turers at  the  National  Defense  University  after 
February  27, 1990. 

(d)  National  Defense  University  Defined.— 
In  this  section,  the  term  "National  Defense 
University"  includes  the  National  War  College, 
the  Armed  Forces  Staff  College,  the  Institute 
for  National  Strategic  Study,  and  the  Industrial 
College  of  the  Armed  Forces. 

(Added  Pub.  L.  101-189,  div.  A,  title  XI, 
§  1124(a)(1),  Nov.  29,  1989,  103  Stat.  1558,  and 
amended  Pub.  L.  102-25,  title  VII,  §  701(h)(1). 
Apr.  6,  1991,  105  Stat.  115;  Pub.  L.  102-190,  div. 
A,  title  IX,  §  911,  Dec.  5.  1991,  105  Stat.  1452.) 

AMENDMiarrs 

1991— Subsec.  (c).  Pub.  L.  102-25  substituted  "after 
February  27,  1990"  for  "after  the  end  of  the  90-day 
period  beginning  on  the  date  of  the  enactment  of  this 
section". 

Subsec.  (d).  Pub.  L.  102-190  inserted  "the  Institute 
for  National  Strategic  Study."  after  "Staff  CoUege,". 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  5  section  5102. 

§  1596.  Foreign  language  proficiency:  special  pay 

(a)  The  Secretary  of  Defense  may  pay  special 
pay  under  this  section  to  a  civilian  officer  or 
employee  of  the  Department  of  Defense  who— 

(1)  has  been  certified  as  being  proficient  in 
a  foreign  language  identified  by  the  Secretary 
of  Defense  as  being  a  language  in  which  pro- 
ficiency by  civilian  personnel  of  the  Depart- 
ment is  important  for  the  effective  collection, 
production,  or  dissemination  of  foreign  intel- 
ligence information;  and 

(2)  is  serving  in  a  position,  or  is  subject  to 
assignment  to  a  position,  in  which  proficiency 
hi  that  language  facilitates  performance  of 
officially  assigned  hitelligence  or  intelligence- 
related  duties. 
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(b)  The  annual  rate  of  special  pay  under  sub- 
section (a)  shall  be  determined  by  the  Secre- 
tary of  Defense. 

(c)  Special  pay  under  this  section  may  be  paid 
in  addition  to  any  compensation  authorized 
under  section  1604(b)  of  this  title  for  which  an 
officer  or  employee  is  eligible. 

(Added  Pub.  L.  101-193,  title  V.  §  501(a)(1),  Nov. 
30,  1989,  103  Stat.  1707,  §1592;  renumbered 
§1596.  Pub.  L.  101-510,  div.  A.  title  XIV, 
§  1484(a),  Nov.  5, 1990, 104  Stat.  1715.) 

Amendments 

1990— Pub.  L.  101-510  renumbered  the  second  sec- 
tion 1592  of  this  title  as  this  section. 

Effective  Date 

Section  501(b)  of  Pub.  L.  101-193  provided  that: 
"Section  1592  [now  1596]  of  title  10.  United  States 
Code,  as  added  by  subsection  (a),  shall  take  effect  on 
the  first  day  of  the  first  pay  period  beginning  on  or 
after  the  later  of — 

"(1)  October  1.1989,  or 

"(2)  the  date  of  the  enactment  of  this  Act  [Nov.  30, 
19891." 

§  1597.  Employees  of  industrial-type  or  commercial- 
type  activities:  guidelines  for  future  reductions 

(a)  Establishment  of  Guidelines.— The  Sec- 
retary of  Defense  shall  establish  guidelines  for 
reductions  in  the  number  of  civilian  employees 
of  the  Department  of  Defense  who  are  em- 
ployed by  industrial-type  activities  or  commer- 
cial-type activities  described  in  section  2208  of 
this  title.  These  guidelines  shall  include  proce- 
dures for  reviewing  civilian  positions  for  reduc- 
tions in  those  activities  according  to  the  follow- 
ing order: 

(1)  Positions  filled  by  foreign  national  em- 
ployees overseas. 

(2)  All  other  positions  filled  by  civilian  em- 
ployees overseas. 

(3)  Overhead,  mdirect,  and  administrative 
positions  in  headquarters  or  field  operating 
agencies  in  the  United  States. 

(4)  Direct  operating  or  production  positions 
in  the  United  States. 

(b)  Master  Plan.— (1)  Each  agency  or  compo- 
nent of  the  Department  of  Defense  that  em- 
ploys persons  referred  to  in  subsection  (a)  shall 
include  in  the  materials  submitted  by  the  Sec- 
retary of  Defense  to  Congress  in  support  of  the 
budget  request  for  the  Department  of  Defense 
for  fiscal  year  1992  a  five-year  civilian  person- 
nel master  plan  that  includes  the  following: 

(A)  Demographic  information  on  each  activ- 
ity, including  number  and  type  (overhead,  ad- 
ministrative, or  direct  labor)  of  personnel  in 
the  activity. 

(B)  Current  and  projected  workload  and 
manpower  requirements  for  each  activity. 

(2)  Each  agency  or  component  of  the  Depart- 
ment of  Defense  that  employs  persons  referred 
to  in  subsection  (a)  and  whose  budget  request 
for  a  fiscal  year  would  require  a  furlough  for, 
or  an  involuntary  reduction  in,  such  employees 
shall  include  in  the  materials  submitted  by  the 
Secretary  of  Defense  to  Congress  in  support  of 
the  budget  request  for  the  Department  of  De- 
fense for  that  fiscal  year  a  five-year  civilian 


personnel  master  plan  that  contains  the  follow- 
ing: 

(A)  The  information  required  under  para- 
graph (1). 

(B)  A  listing  of  all  activities  within  the  com- 
ponent or  agency  planning  the  furlough  or  in- 
voluntary reduction. 

(C)  An  examination  of  the  effect  of  such 
furlough  or  involimtary  reduction  on  work- 
load requirements. 

(D)  A  summary  of  the  factors  used  by  man- 
agement to  determine  the  size  and  location  of 
the  proposed  furlough  or  involimtary  reduc- 
tion. 

(c)  Exception.— The  Secretary  of  Defense 
may  permit  deviations  from  the  guidelines  es- 
tablished under  subsection  (a)  or  a  master  plan 
prepared  imder  subsection  (b)  if  the  Secretary 
determines  that  such  deviation  is  critical  to  the 
national  security  of  the  United  States.  The  Sec- 
retary shall  immediately  notify  the  Congress  of 
any  such  deviation  and  the  reasons  for  such  de- 
viation. 

(Added    Pub.    L.    101-510,    div.    A,    title    III, 
§  322(a)(1),  Nov.  5,  1990,  104  Stat.  1528.) 

Involuntary  Reductions  op  Civilian  Personnel  in 
Fiscal  Year  1991 

Section  322(b)  of  Pub.  L.  101-510  provided  that: 
"After  the  date  of  the  enactment  of  this  Act  [Nov.  5, 
1990],  an  agency  or  component  of  the  Department  of 
Defense  may  not  Implement  any  involimtary  reduc- 
tions or  furloughs  of  civilian  personnel  in  industrial- 
type  or  commercial-type  activities  in  fiscal  year  1991 
until  45  days  after  the  date  on  which  the  agency  or 
component  submits  a  report  to  Congress  outlining  the 
reasons  why  such  reductions  or  furloughs  are  required 
and  including  a  description  of  any  changes  in  work- 
load and  manpower  requirements  that  will  result  from 
those  reductions  or  furloughs." 

CHAPTER  83— DEFENSE  INTELLIGENCE 
AGENCY  CIVILIAN  PERSONNEL 

Sec. 

1608.        Financial  assistance  to  certain  employees  in 
acquisition  of  critical  skills. 

Amendments 

1989— Pub.  L.  101-193,  title  V.  §  507(a)(2),  Nov.  30. 
1989, 103  Stat.  1710,  added  item  1608. 

§  1601.  Defense  Intelligence  Senior  Executive  Service 

(a)  The  Secretary  of  Defense  may  by  regula- 
tion establish  a  personnel  system  for  senior 
civilian  personnel  within  the  Defense  Intelli- 
gence Agency  to  be  known  as  the  Defense  Intel- 
ligence Senior  Executive  Service.  The  regula- 
tions establishing  the  Defense  Intelligence 
Senior  Executive  Service  shall— 

LSee  main  edition  for  text  ofil)  to  (5)] 

(6)  permit  the  payment  of  performance 
awards  to  members  of  the  Defense  Intelli- 
gence Senior  Executive  Service  consistent 
with  the  provisions  applicable  to  performance 
awards  imder  section  5384  of  title  5; 

(7)  provide  that  members  of  the  Defense  In- 
telligence Senior  Executive  Service  may  be 
granted  sabbatical  leaves  consistent  with  the 
provisions  of  section  3396(c)  of  title  5;  and 
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(8)  provide  for  the  recertification  of  mem- 
bers of  the  Defense  Intelligence  Senior  Exec- 
utive Service  consistent  with  the  provisions  of 
section  3393a  of  title  5. 

LSee  main  edition  for  text  ofib)  to  (e)] 

(As  amended  Pub.  L.  101-194,  title  V. 
§  506(c)(3),  Nov.  30,  1989,  103  Stat.  1759;  Pub.  L. 
101-280,  §  6(d)(4),  May  4,  1990,  104  Stat.  161; 
Pub.  L.  101-510,  div.  A,  title  XIV,  §  1484(Z)(5), 
Nov.  5,  1990,  104  Stat.  1720.) 

AMENDBfENTS 

1990— Subsec.  (a)(7).  Pub.  L.  101-280  and  Pub.  L. 
101-510  made  substantially  identical  technical  correc- 
tion to  directory  language  of  Pub.  L.  101-194, 
§  506(c)(3),  see  1989  Amendment  note  below. 

1989— Subsec.  (a).  Pub.  L.  101-194,  as  amended  by 
Pub.  L.  101-280  and  Pub.  L.  101-510.  added  par.  (8). 

Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.  101-194  effective  Jan.  1, 
1991,  see  section  506(d)  of  Pub.  L.  101-194,  set  out  as  a 
note  under  section  3151  of  Title  5,  Government  Orga- 
nization and  Employees. 

§  1604.  Civilian  personnel  management 

iSee  main  edition  for  text  of  (a)  to  (d)l 

(e)(1)  Notwithstanding  any  other  provision  of 
law,  the  Secretary  of  Defense  may  terminate 
the  emplosmaent  of  any  civilian  officer  or  em- 
ployee of  the  Defense  Intelligence  Agency 
whenever  he  considers  that  action  to  be  in  the 
interests  of  the  United  States  and  he  deter- 
mines that  the  procedures  prescribed  in  other 
provisions  of  law  that  authorize  the  termina- 
tion of  the  employment  of  such  officer  or  em- 
ployee cannot  be  invoked  in  a  manner  consist- 
ent with  the  national  security.  The  decisions  of 
the  Secretary  imder  this  paragraph  are  final 
and  may  not  be  appealed  or  reviewed  outside 
the  Department  of  Defense.  The  Secretary  of 
Defense  shall  promptly  notify  the  Permanent 
Select  Committee  on  Intelligence  of  the  House 
of  Representatives  and  the  Select  Committee 
on  Intelligence  of  the  Senate  whenever  this  ter- 
mination authority  is  exercised. 

iSee  main  edition  for  text  of  (2)  and  (3)3 

(As  amended  Pub.  L.  101-193,  title  V,  §  503(b), 
Nov.  30, 1989,  103  Stat.  1708.) 

Amendments 

1989— Subsec.  (e)(1).  Pub.  L.  101-193  struck  out 
",  during  fiscal  years  1988  and  1989,"  after  "Secretary 
of  Defense  may". 

References  in  Other  Laws  to  GS-16,  17.  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L,  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1596  of  this 
title. 


§  1605.  Benefits  for  certain  employees  of  the  Defense 
Intelligence  Agency 

(a)  The  Secretary  of  Defense  may  provide  to 
civilian  personnel  of  the  Department  of  De- 
fense who  are  United  States  nationals,  who  are 
assigned  to  Defense  Attach^  Offices  and  De- 
fense Intelligence  Agency  Liaison  Offices  out- 
side the  United  States,  and  who  are  designated 
by  the  Secretary  of  Defense  for  the  purposes  of 
this  subsection,  allowances  and  benefits  compa- 
rable to  those  provided  by  the  Secretary  of 
State  to  officers  and  employees  of  the  Foreign 
Service  under  paragraphs  (2),  (3),  (4),  (5),  (6), 
(7),  (8),  and  (13)  of  section  901  and  sections  705 
and  903  of  the  Foreign  Service  Act  of  1980  (22 
U.S.C.  4081(2),  (3),  (4),  (5),  (6),  (7),  (8),  and  (13), 
4025,  4083)  and  under  section  5924(4)  of  title  5. 
The  Secretary  may  also  provide  to  any  such  ci- 
vilian personnel  special  retirement  accrual  ben- 
efits in  the  same  manner  provided  for  certain 
officers  and  employees  of  the  Central  Intelli- 
gence Agency  in  section  303  of  the  Central  In- 
telligence Agency  Retirement  Act  of  1964  for 
Certain  Employees  (50  U.S.C.  403  note)  and  in 
section  18  of  the  Central  Intelligence  Agency 
Act  of  1949. 

iSee  main  edition  for  text  ofib)  and  (c)] 

(As  amended  Pub.  L.  101-193,  title  V,  §  505(a), 
Nov.  30,  1989,  103  Stat.  1709.) 

References  in  Text 

Section  18  of  the  Central  Intelligence  Agency  Act  of 
1949,  referred  to  in  subsec.  (a),  is  classified  to  section 
403r  of  Title  50,  War  and  National  Defense. 

AfifENDMENTS 

1989— Subsec.  (a).  Pub.  L.  101-193  struck  out  "who 
are  subject  to  chapter  84  of  title  5,"  after  "such  civil- 
ian personnel"  in  last  sentence  and  inserted  reference 
to  section  18  of  the  Central  Intelligence  Agency  Act  of 
1949. 

§  1606.  Uniform  allowance:  civilian  employees 

iSee  main  edition  for  text  ofia)} 

(b)  Notwithstanding  section  5901(a)  of  title  5, 
the  amount  of  any  such  allowance  shall  be  the 
greater  of  the  following: 

ISee  main  edition  for  text  of  (1)1 

(2)  The  maximum  allowance  provided  under 
section  1593(b)  of  this  title. 

[.See  main  edition  for  text  of(c)l 

(As  amended  Pub.  L.  101-189,  div.  A,  title  III, 
§  336(b),  Nov.  29,  1989,  103  Stat.  1419.) 

Amendicents 

1989— Subsec.  (b)(2).  Pub.  L.  101-189  substituted 
"The  maximxun  allowance  provided  under  section 
1593(b)  of  this  title"  for  "$360  per  year". 

Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L,  101-189  effective  Jan.  1. 
1990,  see  section  336(c)  of  Pub.  L.  101-189,  set  out  as 
an  Effective  Date  note  under  section  1593  of  this  title. 
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Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1593  of  this 
title. 

§  1608.  Financial  assistance  to  certain  employees  in 
acquisition  of  critical  skills 

(a)  The  Secretary  of  Defense  shall  establish 
an  undergraduate  training  program  with  re- 
spect to  civilian  employees  of  the  Defense  Intel- 
ligence Agency  that  is  similar  in  purpose,  condi- 
tions, content,  and  administration  to  the  pro- 
gram which  the  Secretary  of  Defense  is  author- 
ized to  establish  imder  section  16  of  the  Nation- 
al Security  Agency  Act  of  1959  (50  U.S.C.  402 
note)  for  civilian  employees  of  the  National  Se- 
curity Agency. 

(b)  Any  pajonents  made  by  the  Secretary  to 
carry  out  the  program  required  to  be  estab- 
lished by  subsection  (a)  may  be  made  in  any 
fiscal  year  only  to  the  extent  that  appropriated 
fimds  are  available  for  that  purpose. 

(Added  Pub.  L.  101-193,  title  V,  §  507(a)(1),  Nov. 
30,  1989,  103  Stat.  1709.) 

Effective  Date 

Section  507(b)  of  Pub.  L.  101-193  provided  that: 
"Section  1608  of  title  10,  United  States  Code,  as  added 
by  subsection  (a),  shall  take  effect  on  the  date  of  en- 
actment of  this  Act  [Nov.  30, 19893." 

CHAPTER  85— PROCUREMENT  MANAGEMENT 
PERSONNEL 

Sec. 

[1622. 1623.  Repealed.] 

AlIENDMENTS 

1991— Pub.  L.  102-190,  div.  A.  title  X. 
§  1061(a)(26)(B),  Dec.  5,  1991,  105  Stat.  1474,  effective 
Oct.  1, 1992,  struck  out  item  1623  "Education,  training, 
and  experience  requirements:  general  and  flag  offi- 
cers". 

Pub.  L.  102-190,  div.  A,  title  X,  §  1061(a)(26)(A),  Dec. 
5,  1991,  105  Stat.  1474,  struck  out  item  1622  "Educa- 
tion, training,  and  experience  requirements:  program 
managers". 

Repeal  of  Chapter 

Pub.  L.  102-190,  div.  A,  title  X, 
i  1061iaX26)iO(i),  Dec.  5,  1991,  105  Stat 
1474,  provided  that,  effective  Oct  1,  1993, 
this  chapter,  as  amended  by  Pub.  L.  101-510, 
div.  A,  title  XII,  §  1207ic),  Nov.  5,  1990,  104 
Stat  1665,  is  repealed. 

§  1621.  Definitions 

In  this  chapter: 

ISee  main  edition  for  text  ofU)l 

(2)    The    term    "procurement    command" 
means  any  of  the  following: 

(A)  The  Army  Materiel  Command,  the 
Army  Information  Systems  Command,  and 
the  Army  Strategic  Defense  Command. 

(B)  Any  Navy  weapons  systems  command, 
the  Navy  Strategic  Systems  Program 
Office,  and  the  Marine  Corps  Research,  De- 
velopment and  Acquisition  Command. 

(C)  The  Air  Force  Systems  Command  and 
the  Air  Force  Logistics  Command. 

(D)  Any  successor  organization  to  any 
command  or  office  named  in  subparagraphs 
(A)  through  (C). 


iSee  main  edition  for  text  of  (3)1 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VIII, 
§  853(c)(1),  Nov.  29,  1989,  103  Stat.  1518.) 


Pub. 


Repeal  of  Section 
L.     101-510,     div.     A,     title    XII, 


§  1207(cX4),  Nov.  5, 1990,  104  Stat  1665,  and 
Pub.  L.  102-190,  div.  A,  title  X,  §  1061(aX26) 
(0(t),  Dec.  5,  1991,  105  Stat  1474,  provided 
that,  effective  Oct  1,  1993,  this  section  is  re- 
pealed. 

AMENDBOaTTS 

1989--Par.  (2).  Pub.  L.  101-189  amended  par.  (2)  gen- 
erally. Prior  to  amendment,  par.  (2)  read  as  foUows: 
"The  term  'procurement  command'  means  the  Army 
Materiel  Command,  the  systems  commands  of  the 
Navy,  the  Air  Force  Systems  Command,  or  Air  Force 
Logistics  Command  (or  any  successor  organization  of 
any  such  command)." 

Effective  Date  of  Repeal 

Section  1207(c)(4)  of  Pub.  L.  101-510  and  section 
1061(a)(26)(C)(i)  of  Pub.  L.  102-190  provided  that  the 
repeal  of  this  section  is  effective  Oct.  1, 1993. 

Effective  Date  of  1989  Amendment 

Section  853(c)(4)  of  Pub.  L.  101-189  provided  that: 
"The  amendments  made  by  this  subsection  [amending 
this  section  and  sections  1622  and  1623  of  this  title] 
shall  take  effect  as  of  July  1, 1989.*' 

[§  1622.  Repealed.  Pub.  L.  101-510,  div.  A,  title  XII, 
§  1207(c)(1),  Nov.  5, 1990, 104  Stat.  1665] 

Section,  added  Pub.  L.  99-145,  title  IX,  §  924(a)(1), 
Nov.  8, 1985,  99  Stat.  698,  and  amended  Pub.  L.  99-500, 
§  101(c)  [title  X,  §933],  Oct.  18,  1986,  100  Stat. 
1783-82,  1783-161;  Pub.  L.  99-691,  §  101(c)  [title  X, 
§  933],  Oct.  30,  1986,  100  Stat.  3341-82,  3341-161;  Pub. 
L.  99-661,  div.  A,  title  IX,  formerly  title  IV,  §  933,  Nov. 
14,  1986,  100  Stat.  3940.  reniunbered  title  IX,  Pub.  L. 
100-26,  §3(5),  Apr.  21,  1987,  101  Stat.  273;  Pub.  L. 
101-189.  div.  A,  title  VIII,  §  853(c)(2),  Nov.  29, 1989, 103 
Stat.  1518.  related  to  education,  training,  and  experi- 
ence requirements  for  persons  assigned  as  program 
managers  of  major  defense  acquisition  programs. 

Effective  Date  of  Repeal 

Section  1207(c)(1)  of  Pub.  L.  101-510  provided  that 
the  repeal  of  this  section  is  effective  Oct.  1, 1991. 

§1623.  Education,  training,  and  experience  require- 
ments: general  and  flag  officers 

(a)  The  Secretary  of  each  military  depart- 
ment shall  prescribe  regulations  establishing 
requirements  for  the  education,  training,  and 
experience  of  general  or  flag  officers  assigned 
to  duty  in  a  procurement  command  or  on  the 
staff  of  a  service  acquisition  executive,  program 
executive  officer,  or  program  manager  of  a  mili- 
tary department.  Such  regulations  shall  be  sub- 
ject to  the  approval  of  the  Secretary  of  De- 
fense. 

(b)  Regulations  prescribed  under  subsection 
(a)  shall  require  that  in  order  for  an  officer  of  a 
military  department  to  serve  in  a  flag  or  gener- 
al officer  grade  while  assigned  to  duty  in  a  pro- 
curement command  or  on  the  staff  of  a  service 
acquisition  executive,  program  executive  offi- 
cer, or  program  manager  of  a  military  depart- 
ment, the  officer  must  meet  the  education  and 
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experience  requirements  for  program  managers 
prescribed  in  section  1622(b)  ^  of  this  title. 

iSee  main  edition  for  text  o/(c)3 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VIII, 
§  853(c)(3),  Nov.  29, 1989,  103  Stat.  1519.) 

Repeal  of  Section 

Pub,  L.  101-510,  div.  A,  title  XII 
§1207(cK3),  Nov.  5,  1990,  104  Stat  1665, 
provided  that,  effective  Oct  1,  1992,  this  sec- 
tion is  repealed. 

References  in  Text 

Section  1622(b)  of  this  title,  referred  to  in  subsec. 
(b).  was  repealed  by  Pub.  L.  101-510,  div.  A.  title  XII. 
§  1207(e)(1).  Nov.  5. 1990, 104  Stat.  1665. 

AMENDBfENTS 

1989— Subsec.  (a).  Pub.  L.  101-189  inserted  "or  on 
the  staff  of  a  service  acquisition  executive,  program 
executive  officer,  or  program  manager  of  a  military 
department"  before  period  at  end  of  first  sentence. 

Subsec.  (b).  Pub.  L.  101-189  substituted  "procure- 
ment command  or  on  the  staff  of  a  service  acquisition 
executive,  program  executive  officer,  or  program  man- 
ager of  a  military  department"  for  "procurement  com- 
mand". 

Effective  Date  of  Repeal 

Section  1207(c)(3)  of  Pub.  L.  101-510  provided  that 
the  repeal  of  this  section  is  effective  Oct.  1. 1992. 

Effective  Date  of  1989  Amendment 

Amendment  by  Pub.  L.  101-189  effective  July  1, 
1989.  see  section  853(c)(4)  of  Pub.  L.  101-189,  set  out  as 
a  note  under  section  1621  of  this  title. 

Requirements  Between  October  1.  1991  and 
September  30,  1992 

Section  1207(c)(2)  of  Pub.  L.  101-510  provided  that: 
"For  purposes  of  section  1623(b)  of  such  title  [this  sec- 
tion], beginning  on  October  1,  1991.  and  ending  on 
September  30,  1992,  general  and  flag  officers  must 
meet  the  education  and  experience  requirements  for 
program  managers  prescribed  under  section  1622(b)  of 
such  title  as  such  requirements  were  in  effect  on  Octo- 
ber 1, 1990." 

§1624.  Training  program:  quality  assurance  person- 
nel 

Repeal  of  Section 

Pub.  L.  101-510,  div.  A,  title  XII, 
§  1207icX4),  Nov.  5,  1990,  104  Stat  1665,  and 
Pub.  L.  102-190,  div.  A,  title  X,  §  106Ka)i26) 
iOii),  Dec.  5,  1991,  105  Stat  1474,  provided 
that,  effective  Oct.  1,  1993,  this  section  is  re- 
pealed. 

Effective  Date  of  Repeal 

Section  1207(c)(4)  of  Pub.  L.  101-510  and  section 
1061(a)(26)(C)(i)  of  Pub.  K  102-190  provided  that  the 
repeal  of  this  section  is  effective  Oct.  1, 1993. 

CHAPTER  87— DEFENSE  ACQUISITION 
WORKFORCE 

Subchapter  Sec. 

I.  General  Authorities  and  ResponsibU- 

ities 1701 

II.  Defense  Acquisition  Positions 1721 


» See  References  in  Text  note  below. 


Subchapter  Sec. 

III.        Acquisition  Corps 1731 

rv.        Education  and  Training 1741 

V.          General  Management  Provisions 1761 

ABOan>BCENTS 

1991— Pub.  L.  102-25,  title  VII,  §  704(b)(1).  Apr.  6, 
1991,  105  Stat.  119,  made  technical  amendment  to  di- 
rectory language  of  Pub.  L.  101-510,  div.  A,  title  XII, 
§  1202(a),  Nov.  5,  1990,  104  Stat.  1638,  which  enacted 
this  chapter. 

SUBCHAPTER  I— GENERAL  AUTHORITIES 
AND  RESPONSIBILITIES 

Sec. 

1701.  Management  policies. 

1702.  Under  Secretary  of  Defense  for  Acquisition: 

authorities  and  responsibilities. 

1703.  Director  of  Acquisition  Education,  Training, 

and  Career  Development. 

1704.  Service    acquisition    executives:    authorities 

and  responsibUities. 

1705.  Directors  of  Acquisition  Career  Management 

in  the  military  departments. 

1706.  Acquisition  career  program  boards. 

1707.  Personnel  in  the  Office  of  the  Secretary  of 

Defense  and  in  the  Defense  Agencies. 

§  1701.  Management  policies 

(a)  Policies  and  Procedures.— The  Secretary 
of  Defense  shall  establish  policies  and  proce- 
dures for  the  effective  management  (including 
accession,  education,  training,  and  career  devel- 
opment) of  persons  serving  in  acquisition  posi- 
tions in  the  Department  of  Defense. 

(b)  Uniform  Ibiipleiicentation.— The  Secretary 
shall  ensure  that,  to  the  maximimi  extent  prac- 
ticable, acquisition  workforce  policies  and  pro- 
cedures established  in  accordance  with  this 
chapter  are  imiform  in  their  implementation 
throughout  the  Department  of  Defense. 

(Added    Pub.    L.    101-510,    div.    A,    title    XII, 
§  1202(a),  Nov.  5,  1990,  104  Stat.  1638.) 

Effective  Date 

Section  1211  of  title  XII  of  Pub.  L.  101-510  provided 
that:  "Except  as  otherwise  provided  in  this  title  [see 
Short  Title  note  below],  this  title  and  the  amend- 
ments made  by  this  title,  including  chapter  87  of  title 
10,  United  States  Code  (as  added  by  section  1202), 
shall  take  effect  on  the  date  of  the  enactment  of  this 
Act  [Nov.  5,  1990]." 

Short  Title 

Section  1201  of  title  XII  of  Pub.  L.  101-510  provided 
that:  "This  title  [enacting  this  chapter,  sections  5379 
and  5380  of  Title  5,  Government  Organization  and 
Employees,  and  section  317  of  Title  37,  Pay  and  Allow- 
ances of  the  Uniformed  Services,  amending  sections 
101  and  2435  of  this  title  and  sections  4107,  4301,  5102, 
5532,  5724,  5742,  5924,  5942,  8344,  and  8468  of  Title  5, 
repealing  sections  1621  to  1624  of  this  title,  enacting 
provisions  set  out  as  notes  under  this  section  and  sec- 
tions 1621  to  1623,  1705,  1721,  1722,  1724,  1733,  1734, 
1746,  1761,  1762,  and  2435  of  this  title,  sections  3326, 
5380,  and  5532  of  Title  5,  and  section  317  of  Title  37. 
and  repealing  provisions  set  out  as  a  note  under  sec- 
tion 2304  of  this  title]  may  be  cited  as  the  ^Defense  Ac- 
quisition Workforce  Improvement  Act'." 

Regulations 

Section  1210(a)  of  title  XII  of  Pub.  L.  101-510  pro- 
vided that:  "Unless  otherwise  provided  in  this  title 
[see  Short  Title  note  above]  and  in  subsection  (b)  [set 
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out  below],  the  Secretary  of  Defense  shall  promulgate 
regulations  to  Implement  this  title  and  the  amend- 
ments made  by  this  title  not  later  than  one  year  after 
the  date  of  the  enactment  of  this  Act  [Nov.  5,  19901." 

Evaluation  by  Cobcptroller  General 

Section  1208  of  title  XII  of  Pub.  L.  101-510.  as 
amended  by  Pub.  L.  102-25,  title  VII,  §  704(b)(2),  Apr. 
6, 1991, 105  Stat.  119,  provided  that: 

"(a)  Evaluation.— The  Comptroller  General  shall 
conduct  an  independent  evaluation  of  the  actions 
taken  by  the  Secretary  of  Defense  to  carry  out  the  re- 
quirements of  this  title  and  the  amendments  made  by 
this  title  [see  Short  Title  note  above].  Not  later  than 
two  years  after  the  date  of  the  enactment  of  this  Act 
[Nov.  5,  1990],  the  Comptroller  General  shall  submit 
to  the  Committees  on  Armed  Services  of  the  Senate 
and  House  of  Representatives  a  report  on  the  evalua- 
tion required  by  this  subsection.  Such  report  shall  in- 
clude— 

"(1)  an  analysis  of  the  effectiveness  of  the  actions 
taken  by  the  Secretary  to  carry  out  the  require- 
ments of  this  title  and  the  amendments  made  by 
this  title;  and 

"(2)  such  legislative  and  administrative  recommen- 
dations as  the  Comptroller  General  considers  appro- 
priate to  meet  the  objectives  of  this  title  and  the 
amendments  made  by  this  title. 
"(b)  Annual  Reports.— (1)  For  each  of  the  years 
1991  through  1998,  the  Comptroller  General  shall 
review  the  waiver  documents  submitted  to  the  Direc- 
tor of  Acquisition  Education,  Training,  and  Career  De- 
velopment under  sections  1724(d),  1732(d),  and  1734(d) 
of  title  10,  United  States  Code  (as  added  by  section 
1202).  In  conducting  the  review,  the  Comptroller  Gen- 
eral shall  determine  whether  waivers  were  granted  in 
compliance  with  chapter  87  of  such  title  (as  added  by 
section  1202). 

"(2)  The  Comptroller  General  shall  submit  to  Con- 
gress a  report  on  the  results  of  each  review  conducted 
pursuant  to  paragraph  (1).  The  report  shall  include  a 
general  discussion  of  the  use  of  the  waiver  authority 
provided  under  chapter  87  of  title  10,  United  States 
Code  (as  added  by  section  1202),  and  an  identification 
of  any  instances  in  which  a  waiver  was  not  properly 
granted  under  such  chapter. 

"(3)  Each  report  required  by  piaragraph  (2)  shall  be 
submitted  to  the  Committees  on  Armed  Services  of 
the  Senate  and  the  House  of  Representatives  not  later 
than  February  1  of  the  year  following  a  year  for 
which  a  review  is  conducted  pursuant  to  paragraph 
(1)." 

Deadlines  for  Qualification  Requirements 

Section  1210(b)  of  Pub.  L.  101-510  provided  that: 
"Not  later  than  October  1,  1992,  the  Secretary  of  De- 
fense shall  prescribe  regulations  to  implement  sections 
1723,  1724,  and  1732  of  title  10,  United  States  Code  (as 
added  by  section  1202)." 

§  1702.  Under  Secretary  of  Defense  for  Acquisition: 
authorities  and  responsibilities 

Subject  to  the  authority,  direction,  and  con- 
trol of  the  Secretary  of  Defense,  the  Under  Sec- 
retary of  Defense  for  Acquisition  shall  carry 
out  all  powers,  functions,  and  duties  of  the  Sec- 
retary of  Defense  with  respect  to  the  acquisi- 
tion workforce  in  the  Department  of  Defense. 
The  Under  Secretary  shall  ensure  that  the  poli- 
cies of  the  Secretary  of  Defense  established  in 
accordance  with  this  chapter  are  implemented 
throughout  the  Department  of  Defense. 

(Added  Pub.  L.  101-510,  div.  A,  title  XII, 
§  1202(a),  Nov.  5, 1990,  104  Stat.  1638.) 


§  1703.  Director  of  Acquisition  Education,  Training, 
and  Career  Development 

The  Under  Secretary  of  Defense  for  Acquisi- 
tion shall  appoint  a  Director  of  Acquisition 
Education,  Training,  and  Career  Development 
within  the  office  of  the  Under  Secretary  to 
assist  the  Under  Secretary  in  the  performance 
of  his  duties  under  this  chapter. 

(Added   Pub.    L.    101-510,    div.    A,    title   XII, 
§  1202(a),  Nov.  5, 1990, 104  Stat.  1639.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1707  of  this 
title. 

§  1704.  Service  acquisition  executives:  authorities  and 
responsibilities 

Subject  to  the  authority,  direction,  and  con- 
trol of  the  Secretary  of  the  military  depart- 
ment concerned,  the  service  acquisition  execu- 
tive for  each  military  department  shall  carry 
out  all  powers,  fimctions,  and  duties  of  the  Sec- 
retary concerned  with  respect  to  the  acquisition 
workforce  within  the  military  department  con- 
cerned and  shall  ensure  that  the  policies  of  the 
Secretary  of  Defense  established  in  accordance 
with  this  chapter  are  implemented  in  that  de- 
partment. 

(Added   Pub.    L.    101-510,    div.    A,    title    XII, 
§  1202(a),  Nov.  5, 1990, 104  Stat.  1639.) 

§  1705.  Directors  of  Acquisition  Career  Management 
in  the  military  departments 

There  shall  be  a  Director  of  Acquisition 
Career  Management  for  each  military  depart- 
ment within  the  office  of  the  service  acquisition 
executive  to  assist  the  executive  in  the  per- 
formance of  his  duties  imder  this  chapter.  The 
Secretary  of  the  Navy,  acting  through  the  serv- 
ice acquisition  executive,  may  appoint  separate 
directors  for  the  Navy  and  the  Marine  Corps. 

(Added   Pub.    L.    101-510,    div.    A,    title    XII, 
§  1202(a),  Nov.  5, 1990, 104  Stat.  1639.) 

Level  of  Director  of  Acquisition  Career 
Management  Before  November  6,  1993 

Section  1209(a)  of  Pub.  L.  101-510,  as  amended  by 
Pub.  L.  102-25.  title  VII.  §  704(b)(3)(A).  Apr.  6.  1991. 
105  Stat.  119,  provided  that:  "Before  November  6. 
1993,  the  position  of  Director  of  Acquisition  Career 
Management  (as  established  by  section  1705  of  title 
10.  United  States  Code,  as  added  by  section  1202)  may 
be  held  only  by— 

"(1)  a  civilian  employee  in  a  position  in  the  Civil 
Service  the  rate  of  pay  for  which  is  equal  to  or  great- 
er than  the  rate  of  basic  pay  payable  for  positions  in 
level  V  of  the  Executive  Schedule  under  section  5316 
of  title  5.  United  States  Code;  or 

"(2)  a  commissioned  officer  serving  in  the  grade  of 
major  general  or  rear  admiral  or  a  higher  grade." 

§  1706.  Acquisition  career  program  boards 

(a)  Establishment.— The  Secretary  of  each 
military  department,  acting  through  the  service 
acquisition  executive,  shall  establish  an  acquisi- 
tion career  program  board  to  advise  the  service 
acquisition  executive  in  managing  the  acces- 
sion, training,  education,  and  career  develop- 
ment of  military  and  civilian  personnel  in  the 


§1707 


TITLE  10— ARMED  FORCES 


Page  1130 


acquisition  workforce  and  in  selecting  individ- 
uals for  an  Acquisition  Corps  under  section 
1731  of  this  title. 

(b)  CoBfPosiTiON  OF  Board.— Each  acquisition 
career  program  board  shall  include  the  Director 
of  Acquisition  Career  Management  (or  his  rep- 
resentative), the  Assistant  Secretary  with  re- 
sponsibility for  manpower  (or  his  representa- 
tive), and  the  military  and  civilian  senior  offi- 
cials with  responsibility  for  personnel  develop- 
ment in  the  various  acquisition  career  fields. 
The  service  acquisition  executive  (or  his  repre- 
sentative) shall  be  the  head  of  the  board. 

(c)  Subordinate  Boards.— The  Secretary  of  a 
military  department  may  establish  a  subordi- 
nate board  structure  in  the  department  to 
which  f imctions  of  the  acquisition  career  pro- 
gram board  may  be  delegated. 

(Added  Pub.  L.  101-510,  div.  A,  title  XII, 
§  1202(a),  Nov.  5, 1990, 104  Stat.  1639.) 

§  1707.  Personnel  in  the  Office  of  the  Secretary  of  De- 
fense and  in  the  Defense  Agencies 

(a)  Policies.— The  Secretary  of  Defense, 
acting  through  the  Under  Secretary  of  Defense 
for  Acquisition,  shall  establish  and  implement, 
in  such  manner  as  the  Secretary  considers  ap- 
propriate, policies  and  procedures  for  the  effec- 
tive management,  including  accession,  educa- 
tion, training,  and  career  development,  of  per- 
sons serving  in  acquisition  positions  in  the 
Office  of  the  Secretary  of  Defense  and  the  De- 
fense Agencies.  Such  policies  and  procedures 
shall  include  (1)  the  establishment  of  one  or 
more  Acquisition  Corps  with  respect  to  such 
persons,  and  (2)  the  establishment  of  an  acqui- 
sition career  program  board  (and  any  appropri- 
ate subordinate  board  structure)  with  respect 
to  such  persons.  The  Secretary  shall  ensure 
that,  to  the  maximum  extent  practicable,  such 
policies  and  procedures  are  as  uniform  as  prac- 
ticable with  the  policies  established  imder  this 
chapter  for  the  military  departments. 

(b)  Management.— The  Director  of  Acquisi- 
tion Education,  Training,  and  Career  Develop- 
ment appointed  under  section  1703  of  this  title 
shall  serve  as  the  Director  of  Acquisition 
Career  Management  for  the  Office  of  the  Sec- 
retary of  Defense  and  for  the  Defense  Agencies. 

(Added  Pub.  L.  101-510,  div.  A,  title  XII, 
§  1202(a),  Nov.  5, 1990, 104  Stat.  1639.) 

SUBCHAPTER  II— DEFENSE  ACQUISITION 
POSITIONS 
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§  1721.  Designation  of  acquisition  positions 

(a)  Designation.— The  Secretary  of  Defense 
shall  designate  in  regulations  those  positions  in 
the  Department  of  Defense  that  are  acquisition 
positions  for  purposes  of  this  chapter. 

(b)  Required  Positions.— In  designating  the 
positions  under  subsection  (a),  the  Secretary 


shall  include,  at  a  minimum,  all  acquisition-re- 
lated positions  in  the  following  areas: 

(1)  Program  management. 

(2)  Systems  planning,  research,  develop- 
ment, engineering,  and  testing. 

(3)  Procurement,  including  contracting. 

(4)  Industrial  property  management. 

(5)  Logistics. 

(6)  Quality  control  and  assurance. 

(7)  Manufacturing  and  production. 

(8)  Business,  cost  estimating,  financial  man- 
agement, and  auditing. 

(9)  Education,  training,  and  career  develop- 
ment. 

(10)  Construction. 

(11)  Joint  development  and  production  with 
other  government  agencies  and  foreign  coun- 
tries. 

(c)  Managebient  Headquarters  Activities.— 
The  Secretary  also  shall  designate  as  acquisi- 
tion positions  under  subsection  (a)  those  acqui- 
sition-related positions  which  are  in  manage- 
ment headquarters  activities  and  in  manage- 
ment headquarters  support  activities.  For  pur- 
poses of  this  subsection,  the  terms  "manage- 
ment headquarters  activities"  and  "manage- 
ment headquarters  support  activities"  have  the 
meanings  given  those  terms  in  Department  of 
Defense  Directive  5100.73,  entitled  "Depart- 
ment of  Defense  Management  Headquarters 
and  Headquarters  Support  Activities",  dated 
November  25, 1988. 

(Added  Pub.  L.  101-510,  div.  A,  title  XII, 
§  1202(a),  Nov.  5,  1990,  104  Stat.  1640,  and 
amended  Pub.  L.  102-25,  title  VII,  §701(j)(l), 
Apr.  6, 1991, 105  Stat.  116.) 

AMENDlflENTS 

1991— Subsec.  (c).  Pub.  L.  102-25  substituted  "Activi- 
ties', dated"  for  "Activities,'  dated"  in  last  sentence. 

Twenty  Percent  Reduction  in  Defense  Acquisition 
Workforce 

Section  905  of  Pub.  L.  101-510,  which  required  Secre- 
tary of  Defense  to  reduce  number  of  employees  in  De- 
partment of  Defense  acquisition  workforce  on  last  day 
of  each  of  fiscal  years  1991  through  1995  below 
number  of  employees  in  such  workforce  on  last  day  of 
preceding  fiscal  year  by  not  less  than  niunber  equal  to 
4  percent  of  number  of  employees  in  such  workforce 
on  Sept.  30,  1990,  and  which  defined  "Department  of 
Defense  acquisition  workforce",  was  repealed  by  Pub. 
L.  102-190,  div.  A,  title  IX.  §  904,  Dec.  5, 1991.  105  Stat. 
1451. 

Deadline  for  Designation  of  Acquisition 
Positions 

Section  1209(b)  of  Pub.  K  101-510.  as  amended  by 
Pub.  L.  102-25,  title  VII,  §  704(b)(3)(B),  Apr.  6,  1991. 
105  Stat.  119,  provided  that:  "The  designation  of  ac- 
quisition positions  required  by  section  1721  of  title  10. 
United  States  Code  (as  added  by  section  1202),  shall  be 
made  by  the  Secretary  of  Defense,  acting  through  the 
Under  Secretary  of  Defense  for  Acquisition,  not  later 
than  October  1. 1991." 

§  1722.  Career  development 

(a)  Career  Paths.— The  Secretary  of  Defense, 
acting  through  the  Under  Secretary  of  Defense 
for  Acquisition,  shall  ensure  that  appropriate 
career  paths  for  civilian  and  military  personnel 
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who  wish  to  pursue  careers  in  acquisition  are 
identified  in  terms  of  the  education,  training, 
experience,  and  assignments  necessary  for 
career  progression  of  civilians  and  members  of 
the  armed  forces  to  the  most  senior  acquisition 
positions.  The  Secretary  shall  make  available 
published  information  on  such  career  paths. 

(b)  Limitation  on  Preference  for  Military 
Personnel.— (1)  The  Secretary  of  Defense  shall 
ensure  that  no  requirement  or  preference  for  a 
member  of  the  armed  forces  is  used  in  the  con- 
sideration of  persons  for  acquisition  positions, 
except  as  provided  in  the  policy  established 
under  paragraph  (2). 

(2)(A)  The  Secretary  shall  establish  a  policy 
permitting  a  particular  acquisition  position  to 
be  specified  as  available  only  to  members  of  the 
armed  forces  if  a  determination  is  made,  under 
criteria  specified  in  the  policy,  that  a  member 
of  the  armed  forces  is  required  for  that  position 
by  law,  is  essential  for  performance  of  the 
duties  of  the  position,  or  is  necessary  for  an- 
other compelling  reason. 

(B)  Not  later  than  December  15  of  each  year, 
the  Under  Secretary  of  Defense  for  Acquisition 
shall  submit  to  the  Secretary  a  report  that  lists 
each  acquisition  position  that  is  restricted  to 
members  of  the  armed  forces  under  such  policy 
and  the  recommendation  of  the  Under  Secre- 
tary as  to  whether  such  position  should  remain 
so  restricted. 

(c)  Opportunities  for  Civilians  To  Qual- 
ify.—The  Secretary  of  Defense  shall  ensure 
that  civilian  personnel  are  provided  the  oppor- 
tunity to  acquire  the  education,  training,  and 
experience  necessary  to  qualify  for  senior  ac- 
quisition positions. 

(d)  Best  Qualified.— The  Secretary  of  De- 
fense shall  ensure  that  the  policies  established 
imder  this  chapter  are  designed  to  provide  for 
the  selection  of  the  best  qualified  individual  for 
a  position,  consistent  with  other  applicable  law. 

(e)  Management  of  Workforce.— The  Secre- 
tary of  Defense  shall  ensure  that  the  acquisi- 
tion workforce  is  managed  such  that,  for  each 
fiscal  year  from  October  1,  1991,  through  Sep- 
tember 30,  1996,  there  is  a  substantial  increase 
in  the  proportion  of  civilians  (as  compared  to 
armed  forces  personnel)  serving  in  critical  ac- 
quisition positions  in  general,  in  program  man- 
ager positions,  and  in  division  head  positions 
over  the  proportion  of  civilians  (as  compared  to 
armed  forces  personnel)  in  such  positions  on 
October  1, 1990. 

(f)  Assignments  Policy.— (1)  The  Secretary 
of  Defense  shall  establish  a  policy  on  assigning 
military  personnel  to  acquisition  positions  that 
provides  for  a  balance  between  (A)  the  need  for 
personnel  to  serve  in  career  broadening  posi- 
tions, and  (B)  the  need  for  requiring  service  in 
each  such  position  for  sufficient  time  to  provide 
the  stability  necessary  to  effectively  carry  out 
the  duties  of  the  position  and  to  allow  for  the 
establishment  of  responsibility  and  accountabil- 
ity for  actions  taken  in  the  position. 

(2)  In  implementing  the  policy  established 
imder  paragraph  (1),  the  Secretaries  of  the 
military  departments  shall  provide,  as  appropri- 
ate, for  longer  lengths  of  assignments  to  acqui- 
sition positions  than  assignments  to  other  posi- 
tions. 


(g)  Performance  Appraisals.— The  Secretary 
of  each  military  department,  acting  through 
the  service  acquisition  executive  for  that  de- 
partment, shall  provide  an  opportunity  for 
review  and  inclusion  of  any  comments  on  any 
appraisal  of  the  performance  of  a  person  serv- 
ing in  an  acquisition  position  by  a  person  serv- 
ing in  an  acquisition  position  in  the  same  acqui- 
sition career  field. 

(h)  Balanced  Workforce  Policy.— In  the  de- 
velopment of  defense  acquisition  workforce 
policies  under  this  chapter  with  respect  to  any 
civilian  employees  or  applicants  for  employ- 
ment, the  Secretary  of  Defense  or  the  Secre- 
tary of  a  military  department  (as  applicable) 
shall,  consistent  with  the  merit  system  princi- 
ples set  out  in  paragraphs  (1)  and  (2)  of  section 
2301(b)  of  title  5,  take  into  consideration  the 
need  to  maintain  a  balanced  workforce  in 
which  women  and  members  of  racial  and  ethnic 
minority  groups  are  appropriately  represented 
in  Government  service. 

(Added   Pub.    L.    101-510,    div.    A,    title    XII, 
§  1202(a),  Nov.  5, 1990, 104  Stat.  1641.) 

Military  Positions  and  AssiGNioarrs  Policy 
Deadlines 

Section  1209(c),  (d)  of  Pub.  L.  101-510  provided  that: 

"(c)  Military  Positions  Policy  Deadlines.— (1) 
The  policy  required  by  paragraph  (2)  of  section 
1722(b)  of  title  10,  United  States  Code  (as  added  by 
section  1202),  shall  be  established  by  the  Secretary  of 
Defense  not  later  than  October  1. 1991. 

"(2)  The  first  report  required  by  section 
1722(b)(2)(B)  of  title  10,  United  States  Code  (as  added 
by  section  1202),  shall  be  submitted  to  the  Secretary 
of  Defense  not  later  than  September  30, 1993. 

"(d)  Assignments  Policy  Deadline.— Not  later  than 
October  1,  1991.  the  Secretary  of  Defense  shall  estab- 
lish, and  require  commencement  of  implementation 
of,  an  assignments  policy  pursuant  to  section  1722(f) 
of  title  10,  United  States  Code  (as  added  by  section 
1202)." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1762  of  this 
title. 

§1723.  General  education,  training,  and  experience 
requirements 

(a)  Qualification  REQuiREMENTS.--The  Sec- 
retary of  Defense  shall  establish  education, 
training,  and  experience  requirements  for  each 
acquisition  position,  based  on  the  level  of  com- 
plexity of  duties  carried  out  in  the  position. 
Unless  otherwise  provided  in  this  chapter,  such 
requirements  shall  take  effect  not  later  than 
October  1,  1993.  In  establishing  such  require- 
ments for  positions  other  than  critical  acquisi- 
tion positions  designated  pursuant  to  section 
1733  of  this  title,  the  Secretary  may  state  the 
requirements  by  categories  of  positions. 

(b)  Limitation  on  Credit  for  Training  or 
Education.— Not  more  than  one  year  of  a 
period  of  time  spent  pursuing  a  program  of  aca- 
demic training  or  education  in  acquisition  may 
be  counted  toward  fulfilling  any  requirement 
established  under  this  chapter  for  a  certain 
period  of  experience. 

(Added   Pub.    L.    101-510,    div.    A.    title    XII, 
§  1202(a),  Nov.  5,  1990,  104  Stat.  1642.) 
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Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1725,  1735  of 
this  title. 

§  1724.  Contracting  positions:  qualification  require- 
ments 

(a)  Contracting  Officers.— The  Secretary  of 
Defense  shall  require  that,  beginning  on  Octo- 
ber 1,  1993,  in  order  to  qualify  to  serve  in  an  ac- 
quisition position  as  a  contracting  officer  with 
authority  to  award  or  administer  contracts  for 
amounts  above  the  small  purchase  threshold 
referred  to  in  section  2304(g)  of  this  title,  a 
person  must  (except  as  provided  in  subsections 
(c)  and  (d))— 

(1)  have  completed  all  mandatory  contract- 
ing courses  required  for  a  contracting  officer 
at  the  grade  level,  or  in  the  position  within 
the  grade  of  the  General  Schedule  (in  the 
case  of  an  employee),  that  the  person  is  serv- 
ing in; 

(2)  have  at  least  two  years  of  experience  in 
a  contracting  position; 

(3)(A)  have  received  a  baccalaureate  degree 
from  an  accredited  educational  institution  au- 
thorized to  grant  baccalaureate  degrees,  (B) 
have  completed  at  least  24  semester  credit 
hours  (or  the  equivalent)  of  study  from  an  ac- 
credited institution  of  higher  education  in 
any  of  the  following  disciplines:  accounting, 
business  finance,  law,  contracts,  purchasing, 
economics,  industrial  management,  marl^et- 
ing,  quantitative  methods,  and  organization 
and  management,  or  (C)  have  passed  an  ex- 
amination considered  by  the  Secretary  of  De- 
fense to  demonstrate  sldlls,  knowledge,  or 
abilities  comparable  to  that  of  an  individual 
who  has  completed  at  least  24  semester  credit 
hours  (or  the  equivalent)  of  study  from  an  ac- 
credited institution  of  higher  education  in 
any  of  the  disciplines  listed  in  subparagraph 
(B);  and 

(4)  meet  such  additional  requirements, 
based  on  the  dollar  value  and  complexity  of 
the  contracts  awarded  or  administered  in  the 
position,  as  may  be  established  by  the  Secre- 
tary of  Defense  for  the  position. 

(b)  GS-1102  Series.— The  Secretary  of  De- 
fense shall  require  that,  beginning  on  October 
1,  1993,  a  person  may  not  be  employed  by  the 
Department  of  Defense  in  the  GS-1102  occupa- 
tional series  unless  the  person  (except  as  pro- 
vided in  subsections  (c)  and  (d))  meets  the  re- 
quirements set  forth  in  subsection  (a)(3). 

(c)  Exceptions.— (1)  The  requirements  set 
forth  in  subsections  (a)(3)  and  (b)  shall  not 
apply  to  any  employee  who,  on  October  1,  1991, 
has  at  least  10  years  of  experience  in  acquisi- 
tion positions,  in  comparable  positions  in  other 
government  agencies  or  the  private  sector,  or  in 
similar  positions  in  which  an  individual  obtains 
experience  directly  relevant  to  the  field  of  con- 
tracting. 

(2)  The  requirements  of  subsections  (a)  and 
(b)  shall  not  apply  to  any  employee  for  pur- 
poses of  qualifying  to  serve  in  the  position  in 
which  the  employee  is  serving  on  October  1, 
1993,  or  any  other  position  in  the  same  grade 
and  involving  the  same  level  of  responsibilities 
as  the  position  in  which  the  employee  is  serving 
on  such  date. 


(d)  Waiver.— The  acquisition  career  program 
board  of  a  military  department  may  waive  any 
or  all  of  the  requirements  of  subsections  (a) 
and  (b)  with  respect  to  an  employee  of  that 
military  department  if  the  board  certifies  that 
the  employee  possesses  significant  potential  for 
advancement  to  levels  of  greater  responsibility 
and  authority,  based  on  demonstrated  Job  per- 
formance and  qualifying  experience.  With  re- 
spect to  each  waiver  granted  imder  this  subsec- 
tion, the  board  shall  set  forth  in  a  written  docu- 
ment the  rationale  for  its  decision  to  waive 
such  requirements.  The  document  shall  be  sub- 
mitted to  and  retained  by  the  Director  of  Ac- 
quisition Education,  Training,  and  Career  De- 
velopment. 

(Added    Pub.    L.    101-510,    div.    A,    title    XII, 
§  1202(a),  Nov.  5,  1990,  104  Stat.  1642.) 

References  in  Text 

The  General  Schedule,  referred  to  in  subsec.  (a)(1), 
is  set  out  under  section  5332  of  Title  5,  Government 
Organization  and  Employees. 

Credit  for  Experience  in  Certain  Positions 

Section  1209(i)  of  Pub.  L.  101-510,  as  amended  by 
Pub.  L.  102-25.  title  VII,  §  704(b)(3)(D),  Apr.  6,  1991, 
105  Stat.  119,  provided  that:  "For  purposes  of  meeting 
any  requirement  under  chapter  87  of  title  10,  United 
States  Code  (as  added  by  section  1202),  for  a  period  of 
experience  (such  as  requirements  for  experience  in  ac- 
quisition positions  or  in  critical  acquisition  positions) 
and  for  purposes  of  coverage  imder  the  exceptions  es- 
tablished by  section  1724(c)(1)  and  section  1732(c)(1) 
of  such  title,  any  period  of  time  spent  serving  in  a  po- 
sition later  designated  as  an  acquisition  position  or  a 
critical  acquisition  position  imder  such  chapter  may  be 
counted  as  experience  in  such  a  position  for  such  pur- 
poses." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1725,  1762  of 
this  title. 

§  1725.  Office  of  Personnel  Management  approval 

(a)  Qualification  Requirements.— The  Sec- 
retary of  Defense  shall  submit  any  requirement 
with  respect  to  civilian  employees  that  is  estab- 
lished under  section  1723  or  under  section 
1724(a)(4)  of  this  title  to  the  Director  of  the 
Office  of  Personnel  Management  for  approval. 
If  the  Director  does  not  disapprove  the  require- 
ment within  30  days  after  the  date  on  which 
the  Director  receives  the  requirement,  the  re- 
quirement is  deemed  to  be  approved  by  the  Di- 
rector. 

(b)  Examinations.— The  Secretary  of  Defense 
shall  submit  examinations  to  be  given  to  civil- 
ian employees  under  subsection  (a)(3)  or  (b)  of 
section  1724  of  this  title  to  the  Director  of  the 
Office  of  Personnel  Management  for  approval. 
If  the  Director  does  not  disapprove  an  examina- 
tion within  30  days  after  the  date  on  which  the 
Director  receives  the  examination,  the  exami- 
nation is  deemed  to  be  approved  by  the  Direc- 
tor. 

(Added    Pub.    L.    101-510.    div.    A,    title    XII, 
§  1202(a),  Nov.  5,  1990,  104  Stat.  1643.) 
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SUBCHAPTER  III— ACQUISITION  CORPS 

Sec. 

1731.  Acquisition  Corps:  in  general. 

1732.  Selection  criteria  and  procedures. 

1733.  Critical  acquisition  positions. 

1734.  Career  development. 

1735.  Education,  training,  and  experience  require- 

ments for  critical  acquisition  positions. 

1736.  Applicability. 

1737.  Definitions  and  general  provisions. 

§  1731.  Acquisition  Corps:  in  general 

(a)  Acquisition  Corps.— The  Secretary  of  De- 
fense shall  ensure  that  an  Acquisition  Corps  is 
established  for  each  of  the  military  depart- 
ments and  one  or  more  Corps,  as  he  considers 
appropriate,  for  the  other  components  of  the 
Department  of  Defense.  A  separate  Acquisition 
Corps  may  be  established  for  each  of  the  Navy 
and  the  Marine  Corps. 

(b)  Promotion  Rate  for  Officers  in  Acquisi- 
tion Corps.— The  Secretary  of  Defense  shall 
ensure  that  the  qualifications  of  commissioned 
officers  selected  for  an  Acquisition  Corps  are 
such  that  those  officers  are  expected,  as  a 
group,  to  be  promoted  at  a  rate  not  less  than 
the  rate  for  all  line  (or  the  equivalent)  officers 
of  the  same  armed  force  (both  in  the  zone  and 
below  the  zone)  in  the  same  grade. 

(c)  OPM  Approval.— The  Secretary  of  De- 
fense shall  submit  any  requirement  with  re- 
spect to  civilian  employees  established  under 
section  1732  of  this  title  to  the  Director  of  the 
Office  of  Personnel  Management  for  approval. 
If  the  Director  does  not  disapprove  the  require- 
ment within  30  days  after  the  date  on  which 
the  Director  receives  the  requirement,  the  re- 
quirement is  deemed  to  be  approved  by  the  Di- 
rector. 

(Added   Pub.   L.    101-510.    div.   A,   title   XII, 
§  1202(a),  Nov.  5, 1990, 104  Stat.  1644.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1706,  1762  of 
this  title. 

§  1732.  Selection  criteria  and  procedures 

(a)  Selection  Criteria  and  Procedures.— Se- 
lection for  membership  in  an  Acquisition  Corps 
shall  be  made  in  accordance  with  criteria  and 
procedures  established  by  the  Secretary  of  De- 
fense. Such  criteria  and  procedures  shall  be  in 
effect  on  and  after  October  1, 1993. 

(b)  Eligibility  Criteria.— Except  as  provided 
in  subsections  (c)  and  (d),  only  persons  who 
meet  all  of  the  following  requirements  may  be 
considered  for  service  in  the  Corps: 

(1)(A)  In  the  case  of  an  employee,  the 
person  must  be  currently  serving  in  a  position 
within  grade  GS-13  or  above  of  the  Greneral 
Schedule  (including  any  employee  covered  by 
chapter  54  of  title  5). 

(B)  In  the  case  of  a  member  of  the  armed 
forces,  the  person  must  be  currently  serving 
in  the  grade  of  major  or,  in  the  case  of  the 
Navy,  lieutenant  commander,  or  a  higher 
grade. 

(C)  In  the  case  of  an  applicant  for  employ- 
ment, the  person  must  have  experience  in 
government  or  industry  equivalent  to  the  ex- 


perience of  a  person  in  a  position  described  in 
subparagraph  (A)  or  (B),  as  validated  by  the 
appropriate  career  program  management 
board. 

(2)  The  person  must  meet  the  educational 
requirements  prescribed  by  the  Secretary  of 
Defense.  Such  requirements,  at  a  minimum, 
shall  include  both  of  the  following: 

(A)  A  requirement  that  the  person— 

(i)  has  received  a  baccalaureate  degree 
at  an  accredited  educational  institution 
authorized  to  grant  baccalaureate  de- 
grees, or 

(ii)  has  been  certified  by  the  acquisition 
career  program  board  of  the  employing 
military  department  as  possessing  signifi- 
cant potential  for  advancement  to  levels 
of  greater  responsibility  and  authority, 
based  on  demonstrated  analytical  and  de- 
cisionmaking capabilities,  job  perform- 
ance, and  qualifying  experience. 

(B)  A  requirement  that  the  person  has 
completed— 

(i)  at  least  24  semester  credit  hours  (or 
the  equivalent)  of  study  from  an  accredit- 
ed institution  of  higher  education  from 
among  the  following  disciplines:  account- 
ing, business  finance,  law,  contracts,  pur- 
chasing, economics,  industrial  manage- 
ment, marketing,  quantitative  methods, 
and  organization  and  management;  or 

(ii)  at  least  24  semester  credit  hours  (or 
the  equivalent)  from  an  accredited  insti- 
tution of  higher  education  in  the  person's 
career  field  and  12  semester  credit  hours 
(or  the  equivalent)  from  such  an  institu- 
tion from  among  the  disciplines  listed  in 
clause  (i). 

(3)  The  person  must  meet  experience  re- 
quirements prescribed  by  the  Secretary  of 
Defense.  Such  requirements  shall,  at  a  mini- 
mum, include  a  requirement  for  at  least  f our 
years  of  experience  in  an  acquisition  position 
in  the  Department  of  Defense  or  in  a  compa- 
rable position  in  industry  or  government. 

(4)  The  person  must  meet  such  other  re- 
quirements as  the  Secretary  of  Defense  or  the 
Secretary  of  the  military  department  con- 
cerned prescribes  by  regulation. 

(c)  Exceptions.— (1)  The  requirements  of  sub- 
sections (b)(2)(A)  and  (b)(2)(B)  shall  not  apply 
to  any  employee  who,  on  October  1,  1991,  has 
at  least  10  years  of  experience  in  acquisition  po- 
sitions or  in  comparable  positions  in  other  gov- 
ernment agencies  or  the  private  sector. 

(2)  The  requirements  of  subsections  (b)(2)(A) 
and  (b)(2)(B)  shall  not  apply  to  any  employee 
who  is  serving  in  an  acquisition  position  on  Oc- 
tober 1, 1991,  and  who  does  not  have  10  years  of 
experience  as  described  in  paragraph  (1)  if  the 
employee  passes  an  examination  considered  by 
the  Secretary  of  Defense  to  demonstrate  skills, 
knowledge,  or  abilities  comparable  to  that  of  an 
individual  who  has  completed  at  least  24  semes- 
ter credit  hours  (or  the  equivalent)  of  study 
from  an  accredited  institution  of  higher  educa- 
tion from  among  the  following  disciplines:  ac- 
counting, business  finance,  law,  contracts,  pur- 
chasing,   economics,    industrial    management, 
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marketing,  quantitative  methods,  and  organiza- 
tion and  management.  The  Secretary  of  De- 
fense shall  submit  examinations  to  be  given  to 
civilian  employees  under  this  paragraph  to  the 
Director  of  the  Office  of  Personnel  Manage- 
ment for  approval.  If  the  Director  does  not  dis- 
approve an  examination  within  30  days  after 
the  date  on  which  the  Director  receives  the  ex- 
amination, the  examination  is  deemed  to  be  ap- 
proved by  the  Director. 

(d)  Waiver.— (1)  Except  as  provided  in  para- 
graph (2),  the  acquisition  career  program  board 
of  a  military  department  may  waive  any  or  all 
of  the  requirements  of  subsection  (b)  with  re- 
spect to  an  employee  of  that  military  depart- 
ment if  the  board  certifies  that  the  employee 
possesses  significant  potential  for  advancement 
to  levels  of  greater  responsibility  and  authority, 
based  on  demonstrated  analytical  and  decision- 
making capabilities,  job  performance,  and 
qualifying  experience.  With  respect  to  each 
waiver  granted  under  this  subsection,  the  board 
shall  set  forth  in  a  written  docmnent  the  ra- 
tionale for  its  decision  to  waive  such  require- 
ments. The  document  shall  be  submitted  to  and 
retained  by  the  Director  of  Acquisition  Educa- 
tion, Training,  and  Career  Development. 

(2)  The  acquisition  career  program  board  of  a 
military  department  may  not  waive  the  require- 
ments of  subsection  (b)(2)(A)(ii). 

(e)  Mobility  Statements.— (1)  The  Secretary 
of  Defense  is  authorized  to  require  civilians  in 
an  Acquisition  Corps  to  sign  mobility  state- 
ments. 

(2)  The  Secretary  of  Defense  shall  identify 
which  categories  of  civilians  in  an  Acquisition 
Corps,  as  a  condition  of  serving  in  the  Corps, 
shall  be  required  to  sign  mobility  statements. 
The  Secretary  shall  make  available  published 
information  on  such  identification  of  catego- 
ries. 

(Added  Pub.  L.  101-510,  div.  A,  title  XII, 
§  1202(a),  Nov.  5,  1990,  104  Stat.  1644.) 

References  in  Text 

The  General  Schedule,  referred  to  in  subsec. 
(b)(1)(A),  is  set  out  under  section  5332  of  Title  5,  Gov- 
ernment Organization  and  Employees. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1731,  1762  of 
this  title. 

§  1733.  Critical  acquisition  positions 

(a)  Requirement  for  Corps  Member.— On  and 
after  October  1,  1993,  a  critical  acquisition  posi- 
tion may  be  filled  only  by  a  member  of  an  Ac- 
quisition Corps. 

(b)  Designation  of  Critical  Acquisition  Po- 
sitions.—(1)  The  Secretary  of  Defense  shall 
designate  the  acquisition  positions  in  the  De- 
partment of  Defense  that  are  critical  acquisi- 
tion positions.  Such  positions  shall  include  the 
following: 

(A)  Any  acquisition  position  which— 

(i)  in  the  case  of  employees,  is  required  to 
be  filled  by  an  employee  in  a  position 
within  grade  GS-14  or  above  of  the  General 
Schedule  (including  an  employee  covered  by 
chapter  54  of  title  5),  or  in  the  Senior  Exec- 
utive Service;  or 


(ii)  in  the  case  of  members  of  the  armed 
forces,  is  required  to  be  filled  by  a  commis- 
sioned officer  of  the  Army,  Navy,  Air  Force, 
or  Marine  Corps  who  is  serving  in  the  grade 
of  lieutenant  colonel,  or,  in  the  case  of  the 
Navy,  commander,  or  a  higher  grade. 

(B)  Other  selected  acquisition  positions  not 
covered  by  subparagraph  (A),  including  the 
following: 

(i)  Program  executive  officer. 

(ii)  Program  manager  of  a  major  defense 
acquisition  program  (as  defined  in  section 
2430  of  this  title)  or  of  a  significant  nonma- 
jor  defense  acquisition  program  (as  defined 
in  section  1736(a)(3)  of  this  title). 

(iii)  Deputy  program  manager  of  a  major 
defense  acquisition  program. 

(C)  Any  other  acquisition  position  of  signifi- 
cant responsibility  in  which  the  primary 
duties  are  supervisory  or  management  duties. 

(2)  The  Secretary  shall  periodically  publish  a 
list  of  the  positions  designated  under  this  sub- 
section. 

(Added    Pub.    L.    101-510,    div.    A,    title    XII, 
§  1202(a),  Nov.  5,  1990,  104  Stat.  1646.) 

References  in  Text 

The  General  Schedule,  referred  to  in  subsec. 
(b)(l)(A)(i).  is  set  out  under  section  5332  of  Title  5, 
Government  Organization  and  Employees. 

Effective  Date  for  Requirement  for  Corps 
Members  To  Fill  Critical  Acquisition  Positions 

Section  1209(f)  of  Pub.  L.  101-510,  as  amended  by 
Pub.  L.  102-25.  title  VII.  §  704(b)(3)(C),  Apr.  6,  1991. 
105  Stat.  119.  provided  that:  "Notwithstanding  section 
1733(a)  of  title  10.  United  States  Code  (as  added  by 
section  1202),  the  Secretaries  of  the  military  depart- 
ments shall  make  every  effort  to  fill  critical  acquisi- 
tion positions  by  Acquisition  Corps  members  as  soon 
as  possible  after  the  date  of  the  enactment  of  this  Act 
[Nov.  5,  1990].  For  each  of  the  first  three  years  after 
the  date  of  the  enactment  of  this  Act,  the  report  of 
the  Under  Secretary  of  Defense  for  Acquisition  to  the 
Secretary  of  Defense  under  section  1762  of  such  title 
shall  include  the  number  of  critical  acquisition  posi- 
tions filled  by  Acquisition  Corps  members." 

Publication  of  List  of  Critical  Acquisition 
Positions 

Section  1209(g)  of  Pub.  L.  101-510  provided  that: 
"The  Secretary  of  Defense  shall  publish  the  first  list 
of  positions  designated  as  critical  acquisition  positions 
under  section  1733(b)(2)  of  title  10.  United  States  Code 
(as  added  by  section  1202).  not  later  than  October  1, 
1992." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1723,  1736  of 
this  title;  title  37  section  317. 

§  1734.  Career  development 

(a)  Three- Year  Assignment  Period.— (1) 
Except  as  provided  under  subsection  (b),  the 
Secretary  of  each  military  department,  acting 
through  the  service  acquisition  executive  for 
that  department,  shall  provide  that,  on  and 
after  October  1,  1993,  any  person  who  is  as- 
signed to  a  critical  acquisition  position  shall  be 
assigned  to  the  position  for  not  fewer  than 
three  years.  Except  as  provided  in  subsection 
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(d),  the  Secretary  concerned  may  not  reassign  a 
person  from  such  an  assignment  before  the  end 
of  the  three-year  period. 

(2)  A  person  may  not  be  assigned  to  a  critical 
acquisition  position  unless  the  person  executes 
a  written  agreement  to  remain  on  active  duty 
(in  the  case  of  a  member  of  the  armed  forces) 
or  to  remain  in  Federal  service  (in  the  case  of 
an  employee)  in  that  position  for  at  least  three 
years.  The  service  obligation  contained  in  such 
a  written  agreement  shall  remain  in  effect 
unless  and  imtil  waived  by  the  Secretary  con- 
cerned under  subsection  (b). 

(b)  Assignment  Period  for  Program  Manag- 
ers.—(1)  The  Secretary  of  Defense  shall  pre- 
scribe in  regulations— 

(A)  a  requirement  that,  on  and  after  Octo- 
ber 1,  1991,  a  program  manager  and  a  deputy 
program  manager  of  a  major  defense  acquisi- 
tion program  be  assigned  to  the  position  at 
least  imtil  completion  of  the  major  milestone 
that  occurs  closest  in  time  to  the  date  on 
which  the  person  has  served  in  the  position 
for  four  years;  and 

(B)  a  requirement  that,  on  and  after  Octo- 
ber 1,  1991,  to  the  maximum  extent  practica- 
ble, a  program  manager  who  is  the  replace- 
ment for  a  reassigned  program  manager 
arrive  at  the  assignment  location  before  the 
reassigned  program  manager  leaves. 

Except  as  provided  in  subsection  (d),  the  Secre- 
tary concerned  may  not  reassign  a  program 
manager  or  deputy  program  manager  from 
such  an  assignment  until  after  such  major  mile- 
stone has  occurred. 

(2)  A  person  may  not  be  assigned  to  a  critical 
acquisition  position  as  a  program  manager  or 
deputy  program  manager  of  a  major  defense  ac- 
quisition program  unless  the  person  executes  a 
written  agreement  to  remain  on  active  duty  (in 
the  case  of  a  member  of  the  armed  forces)  or  to 
remain  in  Federal  service  (in  the  case  of  an  em- 
ployee) in  that  position  at  least  until  comple- 
tion of  the  first  major  milestone  that  occurs 
closest  in  time  to  the  date  on  which  the  person 
has  served  in  the  position  for  four  years.  The 
service  obligation  contained  in  such  a  written 
agreement  shall  remain  in  effect  unless  and 
until  waived  by  the  Secretary  concerned  under 
subsection  (d). 

(c)  Major  Milestone  Regulations.— (1)  The 
Secretary  of  Defense  shall  issue  regulations  de- 
fining what  constitutes  major  milestones  for 
purposes  of  this  section.  The  service  acquisition 
executive  of  each  military  department  shall  es- 
tablish major  milestones  at  the  beginning  of  a 
major  defense  acquisition  program  consistent 
with  such  regulations  and  shall  use  such  mile- 
stones to  determine  the  assignment  period  for 
program  managers  and  deputy  program  manag- 
ers under  subsection  (b). 

(2)  The  regulations  shall  require  that  major 
milestones  be  clearly  definable  and  measurable 
events  that  mark  the  completion  of  a  signifi- 
cant phase  in  a  major  defense  acquisition  pro- 
gram and  that  such  milestones  be  the  same  as 
the  milestones  contained  in  the  baseline  de- 
scription established  for  the  program  pursuant 
to  section  2435(a)  of  this  title.  The  Secretary 
shall  require  that  the  major  milestones  as  de- 
fined in  the  regulations  be  included  in  the  Se- 


lected Acquisition  Report  required  for  such 
program  xmder  section  2432  of  this  title. 

(d)  Waiver  of  Assignment  Period.— (1)  With 
respect  to  a  person  assigned  to  a  critical  acquisi- 
tion position,  the  Secretary  concerned  may 
waive  the  prohibition  on  reassignment  of  that 
person  (in  subsection  (a)(1)  or  (b)(1))  and  the 
service  obligation  in  an  agreement  executed  by 
that  person  (under  subsection  (a)(2)  or  (b)(2)), 
but  only  in  exceptional  circumstances  in  which 
a  waiver  is  necessary  for  reasons  permitted  in 
regulations  prescribed  by  the  Secretary  of  De- 
fense. 

(2)  The  authority  to  grant  such  waivers  may 
be  delegated  by  the  service  acquisition  execu- 
tive of  a  military  department  only  to  the  Direc- 
tor of  Acquisition  Career  Management  for  the 
military  department. 

(3)  With  respect  to  each  waiver  granted  under 
this  subsection,  the  service  acquisition  execu- 
tive (or  his  delegate)  shall  set  forth  in  a  written 
document  the  rationale  for  the  decision  to 
grant  the  waiver.  The  document  shall  be  sub- 
mitted to  the  Director  of  Acquisition  Educa- 
tion, Training,  and  Career  Development. 

(e)  Rotation  Policy.— (1)  The  Secretary  of 
Defense  shall  establish  a  policy  encouraging 
the  rotation  of  members  of  an  Acquisition 
Corps  serving  in  critical  acquisition  positions  to 
new  assignments  after  completion  of  five  years 
of  service  in  such  positions,  or,  in  the  case  of  a 
program  manager,  after  completion  of  a  major 
program  milestone,  whichever  is  longer.  Such 
rotation  policy  shall  be  designed  to  ensure  op- 
portunities for  career  broadening  assignments 
and  an  infusion  of  new  ideas  into  critical  acqui- 
sition positions. 

(2)  The  Secretary  of  Defense  shall  establish  a 
procedure  under  which  the  assignment  of  each 
person  assigned  to  a  critical  acquisition  position 
shall  be  reviewed  on  a  case-by-case  basis,  by  the 
acquisition  career  program  board  of  the  depart- 
ment concerned,  for  the  purpose  of  determin- 
ing whether  the  Government  and  such  person 
would  be  better  served  by  a  reassignment  to  a 
different  position.  Such  a  review  shall  be  car- 
ried out  with  respect  to  each  such  person  not 
later  than  five  years  after  that  person  is  as- 
signed to  a  critical  position. 

(f)  Centralized  Job  Referral  System.— The 
Secretary  of  Defense  shall  prescribe  regulations 
providing  for  the  use  of  centralized  lists  to 
ensure  that  persons  are  selected  for  critical  po- 
sitions without  regard  to  geographic  location  of 
applicants  for  such  positions. 

(g)  Exchange  Program.— (1)  The  Secretary  of 
Defense  shall  establish,  for  purposes  of  broad- 
ening the  experience  of  members  of  each  Ac- 
quisition Corps,  a  test  program  in  which  mem- 
bers of  a  Corps  serving  in  a  military  depart- 
ment or  Defense  Agency  are  assigned  or  de- 
tailed to  an  acquisition  position  in  another  de- 
partment or  agency.  Under  the  test  program, 
the  Secretary  of  Defense  shall  ensure  that,  to 
the  maximum  extent  practicable,  at  least  5  per- 
cent of  the  members  of  the  Acquisition  Corps 
shall  serve  in  such  exchange  assignments  each 
year.  The  test  program  shall  operate  for  not 
less  than  a  period  of  three  years. 
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(2)  The  Secretary  of  Defense  shall  submit  the 
portion  of  the  test  program  applicable  to  civil- 
ian employees  to  the  Director  of  the  Office  of 
Personnel  Management  for  approval.  If  the  Di- 
rector does  not  disapprove  that  portion  of  the 
test  program  within  30  days  after  the  date  on 
which  the  Director  receives  it,  that  portion  of 
the  test  program  is  deemed  to  be  approved  by 
the  Director. 

(h)  Responsibility  for  Assignments.— The 
Secretary  of  each  military  department,  acting 
through  the  service  acquisition  executive  for 
that  department,  is  responsible  for  making  as- 
signments of  civilian  and  military  members  of 
the  Acquisition  Corps  of  that  military  depart- 
ment to  critical  acquisition  positions. 

(Added    Pub.    L.    101-510.    div.    A,    title    XII. 
§  1202(a).  Nov.  5,  1990,  104  Stat.  1646.) 

Job  Referral  System  Deadline 

Section  1209(e)  of  Pub.  L.  101-610  provided  that: 
"Not  later  than  October  1,  1991,  the  Secretary  of  De- 
fense shall  prescribe  regulations  required  under  sec- 
tion 1734(f)  of  title  10.  United  States  Code  (as  added 
by  section  1202)." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1735,  1762  of 
this  title;  title  37  section  317. 

§1735.  Education,  training,  and  experience  require- 
ments for  critical  acquisition  positions 

(a)  Qualification  Requirements.— In  estab- 
lishing the  education,  training,  and  experience 
requirements  under  section  1723  of  this  title  for 
critical  acquisition  positions,  the  Secretary  of 
Defense  shall,  at  a  minimum,  include  the  re- 
quirements set  forth  in  subsections  (b)  through 
(e). 

(b)  Program  Managers  and  Deputy  Program 
Managers.-— Before  being  assigned  to  a  position 
as  a  program  manager  or  deputy  program  man- 
ager of  a  major  defense  acquisition  program  or 
a  significant  nonmajor  defense  acquisition  pro- 
gram, a  person— 

(1)  must  have  completed  the  program  man- 
agement course  at  the  Defense  Systems  Man- 
agement College  or  a  management  program 
at  an  accredited  educational  institution  deter- 
mined to  be  comparable  by  the  Secretary  of 
Defense; 

(2)  must  have  executed  a  written  agreement 
as  required  in  section  1734(b)(2);  and 

(3)  in  the  case  of— 

(A)  a  program  manager  or  deputy  pro- 
gram manager  of  a  major  defense  acquisi- 
tion program,  must  have  at  least  eight  years 
of  experience  in  acquisition,  at  least  two 
years  of  which  were  performed  in  a  systems 
program  office  or  similar  organization;  and 

(B)  a  program  manager  or  deputy  pro- 
gram manager  of  a  significant  nonmajor  de- 
fense acquisition  program,  must  have  at 
least  six  years  of  experience  in  acquisition. 

(c)  Program  Executive  Officers.— Before 
being  assigned  to  a  position  as  a  program  execu- 
tive officer,  a  person— 

(1)  must  have  completed  the  program  man- 
agement course  at  the  Defense  Systems  Man- 
agement College  or  a  management  program 
at  an  accredited  educational  institution  in  the 


private  sector  determined  to  be  comparable 
by  the  Secretary  of  Defense,  acting  through 
the  Under  Secretary  of  Defense  for  Acquisi- 
tion; 

(2)  must  have  at  least  10  years  experience  in 
an  acquisition  position,  at  least  four  years  of 
which  were  performed  while  assigned  to  a 
critical  acquisition  position;  and 

(3)  must  have  held  a  position  as  a  program 
manager  or  a  deputy  program  manager. 

(d)  General  and  Flag  Officers  and  Civilians 
IN  Equivalent  Positions.— Before  a  general  or 
flag  officer,  or  a  civilian  serving  in  a  position 
equivalent  in  grade  to  the  grade  of  such  an  offi- 
cer, may  be  assigned  to  a  critical  acquisition  po- 
sition, the  person  must  have  at  least  10  years 
experience  in  an  acquisition  position,  at  least 
four  years  of  which  were  performed  while  as- 
signed to  a  critical  acquisition  position. 

(e)  Senior  Contracting  Officials.— Before  a 
person  may  be  assigned  to  a  critical  acquisition 
position  as  a  senior  contracting  official,  the 
person  must  have  at  least  four  years  experience 
in  contracting. 

(Added    Pub.    L.    101-510,    div.    A,    title    XII, 
§  1202(a),  Nov.  5,  1990,  104  Stat.  1648.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1736  of  this 
title. 

§  1736.  Applicability 

(a)  In  General.— Except  as  provided  in  sub- 
sections (b)  and  (c),  the  qualification  require- 
ments prescribed  pursuant  to  section  1735  shall 
apply  to  all  critical  acquisition  positions  not 
later  than  October  1, 1992. 

(b)  Program  Managers.— The  qualification  re- 
quirements prescribed  pursuant  to  section  1735 
shall  apply  with  respect  to  program  manager 
positions  not  later  than  October  1, 1991. 

(c)  Exceptions.— The  qualification  require- 
ments prescribed  pursuant  to  sections  1733(a) 
and  1735(a)  shall  not  apply— 

(1)  to  an  employee  who  is  serving  in  a  criti- 
cal acquisition  position  on  October  1,  1992, 
for  purposes  of  qualifying  to  continue  to 
serve  in  such  position;  or 

(2)  to  a  person  who  is  serving  in  a  program 
manager  position  on  October  1,  1991,  for  pur- 
poses of  qualifying  to  continue  to  serve  in 
such  position. 

(Added    Pub.    L.    101-510,    div.    A,    title    XII, 
§  1202(a),  Nov.  5,  1990,  104  Stat.  1649.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1733,  1762  of 
this  title. 

§  1737.  Definitions  and  general  provisions 

(a)  Definitions.— In  this  subchapter: 

(1)  The  term  "program  manager"  means, 
with  respect  to  a  defense  acquisition  program, 
the  member  of  an  Acquisition  Corps  responsi- 
ble for  managing  the  program,  regardless  of 
the  title  given  the  member. 

(2)  The  term  "deputy  program  manager" 
means  the  person  who  has  authority  to  act  on 
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behalf  of  the  program  manager  in  the  ab- 
sence of  the  program  manager. 

(3)  The  term  "significant  nonmajor  defense 
acquisition  program"  means  a  Department  of 
Defense  acquisition  program  that  is  not  a 
major  defense  acquisition  program  (as  de- 
fined in  section  2430  of  this  title)  and  that  is 
estimated  by  the  Secretary  of  Defense  to  re- 
quire an  eventual  total  expenditure  for  re- 
search, development,  test,  and  evaluation  of 
more  than  the  dollar  threshold  set  forth  in 
section  2302(5)(A)  of  this  title  for  such  pur- 
poses for  a  major  system  or  an  eventual  total 
expenditure  for  procurement  of  more  than 
the  dollar  threshold  set  forth  in  section 
2302(5)(A)  of  this  title  for  such  purpose  for  a 
major  system. 

(4)  The  term  "program  executive  officer" 
has  the  meaning  given  such  term  in  regula- 
tions prescribed  by  the  Secretary  of  Defense. 

(5)  The  term  "senior  contracting  official" 
means  a  director  of  contracting,  or  a  principal 
deputy  to  a  director  of  contracting,  serving  in 
the  office  of  the  Secretary  of  a  military  de- 
partment, the  headquarters  of  a  military  de- 
partment, the  head  of  a  Defense  Agency,  a 
subordinate  command  headquarters,  or  in  a 
major  systems  or  logistics  contracting  activity 
in  the  Department  of  Defense. 

(b)  Limitation.— Any  civilian  or  military 
member  of  the  Corps  who  does  not  meet  the 
education,  training,  and  experience  require- 
ments for  a  critical  acquisition  position  estab- 
lished under  this  subchapter  may  not  carry  out 
the  duties  or  exercise  the  authorities  of  that 
position,  except  for  a  period  not  to  exceed  six 
months,  unless  a  waiver  of  the  requirements  is 
granted  imder  subsection  (c). 

(c)  Waiver.— (1)  The  Secretary  of  each  mili- 
tary department  (acting  through  the  service  ac- 
quisition executive  for  that  department)  or  the 
Secretary  of  Defense  (acting  through  the 
Under  Secretary  of  Defense  for  Acquisition)  for 
Defense  Agencies  and  other  components  of  the 
Department  of  Defense  may  waive,  on  a  case- 
by-case  basis,  the  requirements  established 
imder  this  subchapter  with  respect  to  the  as- 
signment of  an  individual  to  a  particular  criti- 
cal acquisition  position.  Such  a  waiver  may  be 
granted  only  if  unusual  circumstances  justify 
the  waiver  or  if  the  Secretary  concerned  (or  of- 
ficial to  whom  the  waiver  authority  is  delegat- 
ed) determines  that  the  individual's  qualifica- 
tions obviate  the  need  for  meeting  the  educa- 
tion, training,  and  experience  requirements  es- 
tablished imder  this  subchapter. 

(2)  The  authority  to  grant  such  waivers  may 
be  delegated— 

(A)  in  the  case  of  the  service  acquisition  ex- 
ecutives of  the  military  departments,  only  to 
the  Director  of  Acquisition  Career  Manage- 
ment for  the  military  department  concerned; 
and 

(B)  in  the  case  of  the  Under  Secretary  of 
Defense  for  Acquisition,  only  to  the  Director 
of  Acquisition  Education,  Training,  and 
Career  Development. 

(d)  OPM  Approval.— The  Secretary  of  De- 
fense shall  submit  any  requirement  with  re- 
spect to  civilian  employees  established  under 


this  subchapter  to  the  Director  of  the  Office  of 
Personnel  Management  for  approval.  If  the  Di- 
rector does  not  disapprove  the  requirement 
within  30  days  after  the  date  on  which  the  Di- 
rector receives  the  requirement,  the  require- 
ment is  deemed  to  be  approved  by  the  Director. 

(Added  Pub.  L.  101-510,  div.  A,  title  XII, 
§  1202(a),  Nov.  5,  1990,  104  Stat.  1650,  and 
amended  Pub.  L.  102-190,  div.  A,  title  X, 
§  1061(a)(8),  (c),  Dec.  5,  1991,  105  Stat.  1472, 
1475.) 

Amendments 

1991— Subsec.  (a)(3).  Pub.  L.  102-190.  §  1061(c).  sub- 
stituted "the  dollar  threshold  set  forth  in  section 
2302(5)(A)  of  this  title  for  such  purposes  for  a  major 
system"  for  "$50,000,000  (based  on  fiscal  year  1980 
constant  dollars)"  and  "the  dollar  threshold  set  forth 
in  section  2302(5 )( A)  of  this  title  for  such  purpose  for 
a  major  system"  for  "$250,000,000  (based  on  fiscal  year 
1980  constant  dollars)". 

Subsec.  (c)(2)(B).  Pub.  L.  102-190.  §  1061(a)(8), 
struck  out  comma  after  "Director  of  Acquisition". 

SUBCHAPTER  IV— EDUCATION  AND 
TRAINING 


Sec. 
1741. 

1742. 
1743. 
1744. 
1745. 

1746. 


Policies  and  programs:  establishment  and  im- 
plementation. 

Intern  program. 

Cooperative  education  program. 

Scholarship  program. 

Additional  education  and  training  programs 
available  to  acquisition  personnel. 

Defense  acquisition  university  structure. 


§  1741.  Policies  and  programs:  establishment  and  im- 
plementation 

(a)  Policies  and  Procedures.— The  Secretary 
of  Defense  shall  establish  policies  and  proce- 
dures for  the  establishment  and  implementa- 
tion of  the  education  and  training  programs  au- 
thorized by  this  subchapter. 

(b)  Funding  Levels.— The  Under  Secretary  of 
Defense  for  Acquisition  each  year  shall  recom- 
mend to  the  Secretary  of  Defense  the  funding 
levels  to  be  requested  in  the  defense  budget  to 
implement  the  education  and  training  pro- 
grams under  this  subchapter.  The  Secretary  of 
Defense  shall  set  forth  separately  the  fimding 
levels  requested  for  such  programs  in  the  De- 
partment of  Defense  budget  justification  docu- 
ments submitted  in  support  of  the  President's 
budget  submitted  to  Congress  under  section 
1105  of  title  31. 

(c)  Programs.— The  Secretary  of  each  mili- 
tary department,  acting  through  the  service  ac- 
quisition executive  for  that  department,  shall 
establish  and  implement  the  education  and 
training  programs  authorized  by  this  subchap- 
ter. In  carrying  out  such  requirement,  the  Sec- 
retary concerned  shall  ensure  that  such  pro- 
grams are  established  and  implemented 
throughout  the  military  department  concerned 
and,  to  the  maximum  extent  practicable,  uni- 
formly with  the  programs  of  the  other  military 
departments. 

(Added   Pub.    L.    101-510,    div.    A,    title    XII, 
§  1202(a),  Nov.  5. 1990, 104  Stat.  1651.) 
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§  1742.  Intern  program 

The  Secretary  of  Defense  shall  require  that 
each  military  department  conduct  an  intern 
program  for  purposes  of  providing  highly  quali- 
fied and  talented  individuals  an  opportimity  for 
accelerated  promotions,  career  broadening  as- 
signments, and  specified  training  to  prepare 
them  for  entry  into  the  Acquisition  Corps. 

(Added   Pub.    L.    101-510,    div.    A,    title    XII, 
§  1202Ca),  Nov.  5,  1990, 104  Stat.  1651.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1762  of  this 
title. 

§  1743.  Cooperative  education  program 

The  Secretary  of  Defense  shall  require  that 
the  Secretary  of  each  military  department  con- 
duct a  department-wide  cooperative  education 
credit  program  imder  which  students  are  em- 
ployed by  the  Department  of  Defense  in  acqui- 
sition positions.  Under  the  program,  the  Secre- 
tary shall  enter  into  cooperative  arrangements 
with  one  or  more  accredited  institutions  of 
higher  education  which  provide  for  such  insti- 
tutions to  grant  undergraduate  credit  for  work 
performed  in  such  a  position. 

(Added    Pub.    L.    101-510,    div.    A,    title    XII, 
§  1202(a),  Nov.  5, 1990, 104  Stat.  1651.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1762  of  this 
title. 

§  1744.  Scholarship  program 

(a)  EsTABLiSHMENT.—The  Secretary  of  De- 
fense shall  establish  a  scholarship  program  for 
the  purpose  of  qualifying  personnel  for  acquisi- 
tion positions  in  the  Department  of  Defense. 

(b)  Eligibility.— To  be  eligible  to  participate 
in  the  scholarship  program,  an  individual 
must— 

(1)  be  accepted  for  enrollment  or  be  cur- 
rently enrolled  as  a  full-time  student  at  an  ac- 
credited educational  institution  authorized  to 
grant  baccalaureate  or  graduate  degrees  (as 
appropriate); 

(2)  be  pursuing  a  course  of  education  that 
leads  toward  completion  of  a  bachelor's,  mas- 
ter's, or  doctor's  degree  (as  appropriate)  in  a 
qualifying  field  of  study,  as  determined  by 
the  Secretary  of  Defense; 

(3)  sign  an  agreement  described  in  subsec- 
tion (c)  under  which  the  participant  agrees  to 
serve  a  period  of  obligated  service  in  the  De- 
partment of  Defense  in  an  acquisition  posi- 
tion in  return  for  payment  of  educational  as- 
sistance as  provided  in  the  agreement;  and 

(4)  meet  such  other  requirements  as  the 
Secretary  prescribes. 

(c)  Agreement.— An  agreement  between  the 
Secretary  of  Defense  and  a  participant  in  the 
scholarship  program  established  under  this  sec- 
tion shall  be  in  writing,  shall  be  signed  by  the 
participant,  and  shall  include  the  following  pro- 
visions: 

(1)  The  Secretary's  agreement  to  provide 
the  participant  with  educational  assistance 
for  a  specified  number  (from  one  to  four)  of 


school  years  during  which  the  participant  is 
piu-suing  a  course  of  education  in  a  qualifying 
field  of  study.  The  assistance  may  include 
payment  of  tuition,  fees,  books,  laboratory 
expenses,  and  a  stipend. 

(2)  The  participant's  agreement  (A)  to 
accept  such  educational  assistance,  (B)  to 
maintain  enrollment  and  attendance  in  the 
course  of  education  until  completed,  (C)  while 
enrolled  in  such  course,  to  maintain  an  ac- 
ceptable level  of  academic  standing  (as  pre- 
scribed by  the  Secretary),  and  (D)  after  com- 
pletion of  the  course  of  education,  to  serve  as 
a  full-time  employee  in  an  acquisition  posi- 
tion in  the  Departn^nt  of  Defense  for  a 
period  of  time  of  one  calendar  year  for  each 
school  year  or  part  thereof  for  which  the  par- 
ticipant was  provided  a  scholarship  under  the 
scholarship  program. 

(d)  Repayment.— (1)  Any  person  participating 
in  a  program  established  under  this  section 
shall  agree  to  pay  to  the  United  States  the  total 
amount  of  educational  assistance  provided  to 
the  person  under  the  program  if  the  person  is 
volimtarily  separated  from  service  or  involun- 
tarily separated  for  cause  from  the  Department 
of  Defense  before  the  end  of  the  period  for 
which  the  person  has  agreed  to  continue  in  the 
service  of  the  Department  of  Defense  in  an  ac- 
quisition position. 

(2)  If  an  employee  fails  to  fulfill  his  agree- 
ment to  pay  to  the  Government  the  total 
amoimt  of  educational  assistance  provided  to 
the  person  under  the  program,  a  simi  equal  to 
the  amoimt  of  the  educational  assistance  is  re- 
coverable by  the  Government  from  the  employ- 
ee or  his  estate  by— 

(A)  setoff  against  accrued  pay,  compensa- 
tion, amount  of  retirement  credit,  or  other 
amount  due  the  employee  from  the  Govern- 
ment; and 

(B)  such  other  method  as  is  provided  by  law 
for  the  recovery  of  amounts  owing  to  the 
Government. 

(3)  The  Secretary  may  waive  in  whole  or  in 
part  a  required  repajmaent  under  this  subsec- 
tion if  the  Secretary  determines  the  recovery 
would  be  against  equity  and  good  conscience  or 
would  be  contrary  to  the  best  interests  of  the 
United  States. 

(Added   Pub.    L.    101-510,    div.    A,    title    XII, 
§  1202(a),  Nov.  5,  1990, 104  Stat.  1652.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1762  of  this 
title. 

§1745.  Additional  education  and  training  programs 
available  to  acquisition  personnel 

(a)  Tuition  Reimbxtrsement  and  Training.— 
The  Secretary  of  Defense  shall  provide  for  tui- 
tion reimbursement  and  training  (including  a 
full-time  course  of  study  leading  to  a  degree) 
under  section  4107(d)  of  title  5  for  acquisition 
personnel  in  the  Department  of  Defense  for  the 
purposes  described  in  that  section.  For  pur- 
poses of  such  section  4107(d),  there  is  deemed 
to  be,  until  September  30,  2001,  a  shortage  of 


Page  1139 


TITLE  10— ARMED  FORCES 


§1761 


qualified  personnel  to  serve  in  acquisition  posi- 
tions in  the  Department  of  Defense. 

(b)  Repayment  of  Student  Loans.— The  Sec- 
retary of  Defense  may  repay  all  or  part  of  a 
student  loan  under  section  5379  of  title  5  for  an 
employee  of  the  Department  of  Defense  ap- 
pointed to  an  acquisition  position. 

(Added    Pub.    L.    101-510,    div.    A.    title    XII, 
§  1202(a),  Nov.  5.  1990, 104  Stat.  1653.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1762  of  this 
title. 

§  1746.  Defense  acquisition  university  structure 

(a)  Defense  Acquisition  University  Struc- 
ture.—(1)  The  Secretary  of  Defense,  acting 
through  the  Under  Secretary  of  Defense  for 
Acquisition,  shall  establish  and  maintain  a  de- 
fense acquisition  imiversity  structure  to  provide 
for- 

(A)  the  professional  educational  develop- 
ment and  training  of  the  acquisition  worlt- 
force;  and 

(B)  research  and  analysis  of  defense  acquisi- 
tion policy  issues  from  an  academic  perspec- 
tive. 

(b)  Civilian  Faculty  Mebibers.— (1)  The  Sec- 
retary of  Defense  may  employ  as  many  civilians 
as  professors,  instructors,  and  lecturers  in  the 
defense  acquisition  university  structure  as  the 
Secretary  considers  necessary. 

(2)  The  compensation  of  persons  employed 
under  this  subsection  shall  be  as  prescribed  by 
the  Secretary. 

(3)  In  this  subsection,  the  term  ''defense  ac- 
quisition university"  includes  the  Defense  Sys- 
tems Management  College. 

(Added   Pub.    L.    101-510,    div.    A,    title    XII, 
§  1202(a),  Nov.  5, 1990, 104  Stat.  1653.) 

Eppective  Date 

Section  1209(h)(1)  of  Pub.  L.  101-510  provided  that: 
"Subsection  (b)  of  section  1746  of  title  10,  United 
States  Code  (as  added  by  section  1202),  shall  take 
effect  with  respect  to  the  Defense  Systems  Manage- 
ment College  on  the  date  of  the  enactment  of  this  Act 
[Nov.  5. 1990]." 

Establishment  of  Initial  Defense  Acquisition 
University  Structxtre 

Section  1205  of  Pub.  L.  101-510  provided  that: 
"(a)  Establishment  of  Structure.— Not  later  than 
October  1,   1991,  the  Secretary  of  Defense,  acting 
through  the  Under  Secretary  of  Defense  for  Acquisi- 
tion, shall  prescribe  regulations  for  the  initial  struc- 
ture for  a  defense  acquisition  imiversity  under  section 
1746  of  title  10,  United  States  Code  (as  added  by  sec- 
tion 1202).  The  regulations  shall  include  the  following: 
"(1)  Operation  under  a  charter  developed  by  the 
Secretary  of  Defense. 

"(2)  Establishment  of  a  university  mission  to 
achieve  objectives  formulated  by  the  Secretary  of 
Defense.  Such  objectives  shaU  include— 

"(A)  the  achievement  of  more  efficient  and  ef- 
fective use  of  available  acquisition  resources  by  co- 
ordinating Department  of  Defense  acquisition  edu- 
cation and  training  programs  and  tailoring  them 
to  support  the  careers  of  personnel  in  acquisition 
positions;  and 

''(B)  the  development  of  education,  training,  re- 
search, and  publication  capabilities  in  the  area  of 
acquisition. 


"(3)  Establishment  of  appropriate  lines  of  author- 
ity (including  relationships  between  the  university 
and  each  of  the  existing  acquisition  education  and 
training  institutions  and  activities)  and  accountabil- 
ity for  the  accomplishment  of  the  university  mission 
(as  established  by  the  Secretary). 

"(4)  A  coherent  framework  for  the  educational  de- 
velopment of  personnel  in  acquisition  positions. 
Such  framework  shall  cover  courses  of  instruction 
from  the  basic  level  through  intermediate  and  senior 
levels.  At  the  senior  level,  the  framework  shall  pro- 
vide for  a  senior  course  as  a  substitute  for,  and 
equivalent  to,  existing  senior  professional  military 
educational  school  courses,  specifically  designed  for 
personnel  serving  in  critical  acquisition  positions. 

"(5)  Appropriate  organizations,  such  as  a  policy 
guidance  council,  composed  of  senior  Department  of 
Defense  officials,  to  recommend  or  establish  policy, 
and  a  board  of  visitors,  composed  of  persons  selected 
for  their  preeminence  in  the  fields  of  academia,  busi- 
ness, and  the  defense  industry,  to  advise  on  organi- 
zation management,  curricula,  methods  of  instruc- 
tion, facilities,  and  other  matters  of  interest  to  the 
university. 

"(6)  An  appropriate  centralized  mechanism,  under 
the  Under  Secretary  of  Defense  for  Acquisition,  to 
control  the  allocation  of  resources  for  purposes  of 
conducting  mandatory  acquisition  courses  and  other 
training,  education,  and  research  activities  to 
achieve  the  objectives  of  the  university,  such  as 
funding  for  students  to  attend  courses  of  instruc- 
tion, funding  to  conduct  the  courses,  and  funding  to 
pay  instructor  salaries. 

"(b)  iMPLEBfENTATioN.— Not  later  than  October  1, 
1991,  the  Secretary  of  Defense,  acting  through  the 
Under  Secretary  of  Defense  for  Acquisition,  shall  pre- 
scribe and  submit  to  the  Committees  on  Armed  Serv- 
ices of  the  Senate  and  House  of  Representatives  an 
implementation  plan,  including  a  charter,  for  the  de- 
fense acquisition  imiversity  structure.  Not  later  than 
August  1,  1992,  the  Secretary  of  Defense  shall  carry 
out  the  implementation  plan." 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  5  section  5102. 

SUBCHAPTER  V-GENERAL 
MANAGEMENT  PROVISIONS 


Sec. 

1761. 

1762. 

1763. 

1764. 


Management  information  system. 
Report  to  Secretary  of  Defense. 
Reassignment  of  authority. 
Authority  to  establish  different  minimum 
experience  requirements. 


§  1761.  Management  information  system 

(a)  In  General.— The  Secretary  of  Defense 
shall  prescribe  regulations  to  ensure  that  the 
military  departments  and  Defense  Agencies  es- 
tablish a  management  information  system  ca- 
pable of  providing  standardized  information  to 
the  Secretary  on  persons  serving  in  acquisition 
positions. 

(b)  Minimum  Information.— The  manage- 
ment information  system  shall,  at  a  minimiun, 
provide  f  or— 

(1)  the  collection  and  retention  of  informa- 
tion concerning  the  qualifications,  assign- 
ments, and  tenure  of  persons  in  the  acquisi- 
tion workforce; 

(2)  any  exceptions  and  waivers  granted  with 
respect  to  the  application  of  qualification,  as- 
signment, and  tenure  policies,  procedures, 
and  practices  to  such  persons; 
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(3)  relative  promotion  rates  for  military 
persomiel  in  the  acquisition  workforce;  and 

(4)  collection  of  the  information  necessary 
for  the  Under  Secretary  of  Defense  for  Acqui- 
sition and  the  Secretary  of  Defense  to  comply 
with  the  requirements  of  section  1762  for  the 
years  in  which  that  section  is  in  effect. 

(Added    Pub.    L.    101-510,    div.    A,    title    XII, 
§  1202(a),  Nov.  5, 1990, 104  Stat.  1653.) 

Establishment  of  Management  Information  System 

Section  1209(k)  of  Pub.  L.  101-510  provided  that: 
"(1)  Not  later  than  October  1.  1991,  the  Secretary  of 
Defense  shall  prescribe  in  regulations  the  require- 
ments imder  section  1761  of  title  10,  United  States 
Code  (as  added  by  section  1202),  including  data  ele- 
ments, for  the  uniform  management  information 
system. 

"(2)  The  Secretary  of  Defense  shaU  ensiu-e  that  the 
requirements  prescribed  pursuant  to  paragraph  (1)  are 
implemented  not  later  than  October  1, 1992." 

§  1762.  Report  to  Secretary  of  Defense 

(a)  Report  of  Under  Secretary  of  Defense 
FOR  Acquisition.— Each  year  the  Under  Secre- 
tary of  Defense  for  Acquisition  shall  transmit 
to  the  Secretary  of  Defense  a  report  on  the 
status  of  the  defense  acquisition  workforce. 
Each  annual  report  shall  include,  for  each  mili- 
tary department  and  Defense  Agency  and  the 
Office  of  the  Secretary  of  Defense,  information 
on  each  category  of  information  referred  to  in 
subsection  (c). 

(b)  Inclusion  op  Inpormation  in  Annual 
Report.— The  Secretary  of  Defense  shall  in- 
clude in  the  annual  report  of  the  Secretary  to 
Congress  under  section  113(c)  of  this  title  the 
information  in  the  report  transmitted  to  the 
Secretary  under  subsection  (a). 

(c)  Inpormation.— The  following  information 
shall  be  included  in  the  report  transmitted  to 
the  Secretary  under  subsection  (a)  for  the 
period  covered  by  the  report  (which  shall  be 
shown  for  the  Department  of  Defense  as  a 
whole  and,  with  respect  to  paragraphs  (1) 
through  (12),  separately  for  the  Army,  Navy, 
Air  Force,  Marine  Corps,  Defense  Agencies,  and 
Office  of  the  Secretary  of  Defense): 

(1)  The  number  of  acquisition  positions 
specified  imder  the  policy  established  under 
section  1722(b)(2)  of  this  title  as  being  avail- 
able, as  of  December  1  of  the  period  covered 
by  the  report,  only  to  members  of  the  armed 
forces,  set  forth  separately  under  each  crite- 
rion established  in  the  policy,  together  with  a 
discussion  of  the  types  of  positions  that  are 
so  specified. 

(2)  The  total  number  of  persons  serving  in 
the  Acquisition  Corps  as  of  December  1  of  the 
period  covered  by  the  report,  set  forth  sepa- 
rately for  members  of  the  armed  forces  and 
civilian  employees,  by  grade  level  and  by 
functional  specialty. 

(3)  The  total  number  of  critical  acquisition 
positions  held  as  of  December  1  of  the  period 
covered  by  the  report,  set  forth  separately  for 
members  of  the  armed  forces  and  civilian  em- 
ployees, by  grade  level  and  by  other  appropri- 
ate categories  (including  by  program  manag- 
er, deputy  program  manager,  and  division 
head  positions).  For  each  such  category,  the 


report  shall  specify  the  number  of  civilians 
holding  such  positions  compared  to  the  total 
number  of  positions  filled. 

(4)(A)  The  promotion  rate  for  officers  in  an 
acquisition  corps  considered  for  promotion 
from  within  the  promotion  zone,  compared 
with  the  promotion  rate  for  other  officers 
considered  for  promotion  from  within  the 
promotion  zone  in  the  same  pay  grade,  shown 
for  all  officers  of  the  same  armed  force  and 
for  all  line  (or  the  equivalent)  officers  of  the 
same  armed  force. 

(B)  The  promotion  rate  for  officers  in  an 
acquisition  corps  considered  for  promotion 
from  below  the  promotion  zone,  compared  in 
the  same  manner  as  specified  in  subpara- 
graph (A). 

(C)  If  the  promotion  rates  fail  to  meet  the 
objective  of  section  1731(b)  of  this  title,  the 
Secretary  of  Defense  shall  notify  Congress  of 
such  failures  and  of  what  actions  the  Secre- 
tary has  taken  or  plans  to  take  in  reaction  to 
such  failures. 

(5)  The  nimiber  of  employees  who  met  the 
requirement  of  section  1724(a)(3)  or  section 
1724(b)  of  this  title  by  passing  an  exam  as  de- 
scribed in  section  1724(a)(3)(C),  set  forth  sep- 
arately for  contracting  officers  and  persons  in 
the  GS-1102  occupational  series. 

(6)  The  number  of  employees  to  whom  the 
requirements  of  subsections  (b)(2)(A)  and 
(b)(2)(B)  of  section  1732  of  this  title  did  not 
apply  because  of  the  exceptions  provided  in 
paragraphs  (1)  and  (2)  of  section  1732(c)  of 
this  title,  set  forth  separately  by  type  of  ex- 
ception. 

(7)  The  number  of  employees  certified  by 
an  acquisition  career  program  board  under 
section  1732(b)(2)(A)(ii)  of  this  title. 

(8)  The  number  of  program  managers  and 
deputy  program  managers  who  were  reas- 
signed after  completion  of  a  major  milestone 
occurring  closest  in  time  to  the  date  on  which 
the  person  has  served  in  the  position  for  four 
years  (as  required  under  section  1734(b)  of 
this  title),  and  the  proportion  of  those  reas- 
signments  to  the  total  number  of  reassign- 
ments  of  program  managers  and  deputy  pro- 
gram managers,  set  forth  separately  for  pro- 
gram managers  and  deputy  program  manag- 
ers. The  Secretary  also  shall  include  the  aver- 
age length  of  assignment  served  by  program 
managers  and  deputy  program  managers  so 
reassigned. 

(9)  The  number  of  persons,  excluding  those 
reported  under  paragraph  (8),  in  critical  ac- 
quisition positions  who  were  reassigned  after 
a  period  of  three  years  or  longer  (as  required 
under  section  1734(a)  of  this  title),  and  the 
proportion  of  those  reassignments  to  the 
total  number  of  reassignments  of  persons,  ex- 
cluding those  reported  under  paragraph  (8), 
in  critical  acquisition  positions. 

(10)  The  number  of  times  a  waiver  author- 
ity was  exercised  imder  section  1724(d), 
1732(d),  1734(d),  or  1736(c)  of  this  title  or  any 
other  provision  of  this  chapter  (or  other  pro- 
vision of  law)  which  permits  the  waiver  of 
any  requirement  relating  to  the  acquisition 
workforce,  and  in  the  case  of  each  such  au- 
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thority,  the  reasons  for  exercising  the  author- 
ity. The  Secretary  may  present  the  informa- 
tion provided  under  this  paragraph  by  catego- 
ry or  grouping  of  types  of  waivers  and  rea- 
sons. 

(11)  The  number  of  persons  reviewed  for  re- 
assignment pursuant  to  section  1734(e)(2)  of 
this  title  and  the  number  of  persons  reas- 
signed as  a  result  of  such  reviews,  together 
with  a  discussion  of  the  criteria  used  to  deter- 
mine reassignments. 

(12)  The  number  of  persons  participating  in 
each  of  the  programs  described  in  sections 
1742  through  1745  of  this  title,  as  of  Decem- 
ber 1  of  the  period  covered  by  the  report. 

(13)  The  number  of  persons  paid  a  bonus 
under  section  317  of  title  37  and  the  number 
of  years  of  service  agreed  to,  for  each  such 
bonus,  by  category. 

(14)  Such  other  information  and  compara- 
tive data  as  the  Secretary  of  Defense  consid- 
ers appropriate  to  demonstrate  the  perform- 
ance of  the  Department  of  Defense  and  the 
performance  of  each  military  department  in 
carrying  out  this  chapter. 

(d)  Effective  Date.— The  requirements  of 
this  section  shall  apply  to  the  years  1991 
through  1998. 

(Added   Pub.   L.    101-510,   div.   A,   title   XII, 
§  1202(a),  Nov.  5, 1990, 104  Stat.  1654.) 

Transition  Provision  for  Report  Requirement 

Section  1209(j)  of  Pub.  L.  101-510  provided  that: 
"Each  of  the  first  three  annual  reports  under  section 
1762(a)  of  title  10,  United  States  Code  (as  added  by 
section  1202),  shall  include  as  much  information  as  is 
available  with  respect  to  requirements  imposed  under, 
or  prescribed  pursuant  to,  chapter  87  of  title  10, 
United  States  Code  (as  added  by  such  section),  that 
have  not  taken  effect  as  of  the  date  of  the  report." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1761  of  this 
title. 

§  1763.  Reassignment  of  authority 

On  and  after  October  1,  1993,  the  Secretary 
of  Defense  may  assign  the  responsibilities 
under  this  chapter  of  the  Under  Secretary  of 
Defense  for  Acquisition  to  any  other  civilian  of- 
ficial in  the  Office  of  the  Secretary  of  Defense 
who  is  appointed  by  the  President  by  and  with 
the  advice  and  consent  of  the  Senate.  If  the 
Secretary  takes  action  under  the  preceding  sen- 
tence, he  may  authorize  the  secretaries  of  the 
military  departments  to  assign  the  responsibil- 
ities of  a  senior  acquisition  executive  under  this 
chapter  to  any  other  civilian  official  in  the  mili- 
tary department  who  is  appointed  by  the  Presi- 
dent by  and  with  the  advice  and  consent  of  the 
Senate. 

(Added   Pub.    L.    101-510,    div.    A,    title   XII, 
§  1202(a),  Nov.  5, 1990, 104  Stat.  1656.) 

§  1764.  Authority  to  establish  different  minimum  ex- 
perience requirements 

(a)  AuTHORiTY.—During  the  six-year  period 
beginning  on  October  1,  1992,  and  ending  on 
September  30,  1998,  the  Secretary  of  Defense 
may  prescribe  a  different  minimum  number  of 


years  of  experience  to  be  required  for  eligibility 
for  appointment  to  an  acquisition  position  re- 
ferred to  in  subsection  (b)  than  is  required  for 
such  position  under  or  pursuant  to  any  provi- 
sion of  this  chapter.  Any  requirement  pre- 
scribed under  this  section  for  a  position  re- 
ferred to  in  any  paragraph  of  subsection  (b) 
shall  be  applied  uniformly  to  all  positions  re- 
ferred to  in  such  paragraph. 

(b)  Applicability.— This  section  applies  to 
the  following  acquisition  positions  in  the  De- 
partment of  Defense: 

(1)  Contracting  officer. 

(2)  Program  executive  officer. 

(3)  Senior  contracting  official. 

(c)  OPM  Approval.— The  Secretary  of  De- 
fense shall  submit  any  requirement  with  re- 
spect to  civilian  employees  that  is  prescribed 
imder  this  section  to  the  Director  of  the  Office 
of  Personnel  Management  for  approval  if  the 
Director  does  not  disapprove  the  requirement 
within  30  days  after  the  date  on  which  the  Di- 
rector receives  the  requirement,  the  require- 
ment is  deemed  to  be  approved  by  the  Director. 

(d)  Report.— The  Secretary  of  Defense  shall 
notify  Congress  of  each  requirement  prescribed 
under  subsection  (a)  together  with  his  reasons 
for  prescribing  such  requirement. 

(Added  Pub.  L.  101-510,  div.  A,  title  XII, 
§  1202(a),  Nov.  5, 1990, 104  Stat.  1656.) 

PART  III— TRAINING  AND 
EDUCATION 

Chap.  Sec. 

108.      Department  of  Defense  Schools 2161 

111.      Support  of  Science,  Mathematics,  and 

Engineering  Education 2191 

Amendments 

1991--Pub.  L.  102-25,  title  VII.  §  701(e)(2).  Apr.  6. 
1991. 105  Stat.  114.  inserted  "2161"  in  item  for  chapter 
108. 

1990— Pub.  L.  101-510.  div.  A,  title  II,  §  247(a)(2)(B). 
title  IX,  S  911(b)(3),  Nov.  5,  1990.  104  Stat.  1523.  1626. 
substituted  "Department  of  Defense  Schools"  for 
"Granting  of  Advanced  Degrees  at  Department  of  De- 
fense Schools"  in  item  for  chapter  108  and  "Support 
of  Science.  Mathematics,  and  Engineering  Education" 
for  "National  Defense  Science  and  Engineering  Grad- 
uate FeUowshlps"  in  item  for  chapter  111. 

1989-Pub.  L.  101-189.  div.  A.  title  VIII.  §  843(d)(2). 
title  XVI.  §  1622(d)(1).  Nov.  29.  1989,  103  Stat.  1517, 
1604,  substituted  "TRAINING  AND  EDUCATION" 
for  "TRAINING"  in  heading  for  part  III  and  added 
item  for  chapter  111. 


CHAPTER  101— TRAINING  GENERALLY 


Sec. 
2004. 

2007. 

2011. 


DetaU  of  commissioned  officers  as  students 

at  law  schools. 
Payment  of  tuition  for  off-duty  training  or 

education. 
Special    operations    forces:    training    with 

friendly  foreign  forces. 

Amendiiemts 

1991-Pub.  L.  102-190,  div.  A,  title  X,  $  1052(a)(2). 
Dec.  5, 1991. 105  Stat.  1471,  added  item  2011. 

1990— Pub.  L.  101-510.  div.  A.  title  XIV. 
§  1484(i)(3)(B),  (4)(B).  Nov.  5.  1990.  104  Stat.  1718. 
struck  out  "of  the  mUitary  departments"  after  "offi- 
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cers"  in  item  2004  and  substituted  "Payment"  for 
''Limitation  on  pajnnent"  in  item  2007. 

§  2004.  Detail  of  commissioned  officers  as  students  at 
law  schools 

iSee  main  edition  for  text] 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1484(i)(3)(A),  Nov.  5, 1990,  104  Stat.  1718.) 

Amendments 

1990— Pub.  L.  101-510  struclL  out  "of  the  military  de- 
partments" after  "officers"  in  section  catchline. 

§2005.  Advanced  education  assistance:  active  duty 
agni'eement;  reimbursement  requirements 

(a)  The  Secretary  concerned  may  require,  as  a 
condition  to  the  Secretary  providing  advanced 
education  assistance  to  any  person,  that  such 
person  enter  into  a  written  agreement  with  the 
Secretary  concerned  under  the  terms  of  which 
such  person  shall  agree— 

ISee  main  edition  for  text  ofil)  and  (2)1 

(3)  that  if  such  person,  volimtarily  or  be- 
cause of  misconduct,  fails  to  complete  the 
period  of  active  duty  specified  in  the  agree- 
ment, or  fails  to  fulfill  any  term  or  condition 
prescribed  pursuant  to  clause  (4),  such  person 
will  reimburse  the  United  States  in  an 
amoimt  that  bears  the  same  ratio  to  the  total 
cost  of  advanced  education  provided  such 
person  as  the  unserved  portion  of  active  duty 
bears  to  the  total  period  of  active  duty  such 
person  agreed  to  serve;  and 

iSee  main  edition  for  text  of  (4);  (6)  to  (e)] 

(f )  The  Secretary  concerned  shall  require,  as 
a  condition  to  the  Secretary  providing  financial 
assistance  under  section  2107  or  2107a  of  this 
title  to  any  person,  that  such  person  enter  into 
an  agreement  described  in  subsection  (a).  In  ad- 
dition to  the  requirements  of  clauses  (1) 
through  (4)  of  such  subsection,  any  agreement 
required  by  this  subsection  shall  provide— 

(1)  that  if  such  person  fails  to  complete  the 
education  requirements  specified  in  the 
agreement,  or  fails  to  fulfill  any  term  or  con- 
dition prescribed  pursuant  to  clause  (4)  of 
such  subsection,  the  Secretary  will  have  the 
option  to  order  such  person  to  reimburse  the 
United  States  in  the  manner  provided  for  in 
clause  (3)  of  such  subsection  without  the  Sec- 
retary first  ordering  such  person  to  active 
duty  as  provided  for  under  clause  (2)  of  such 
subsection  and  sections  2107(f)  and  2107a(f) 
of  this  title;  and 

{See  main  edition  for  text  o/(2)] 

(As  amended  Pub.  L.  101-510,  div.  A,  title  V, 
§  534,  Nov.  5,  1990,  104  Stat.  1564.) 

ABfENDBfENTS 

1990— Subsec.  (a)(3)  Pub.  L.  101-510,  §  534(1),  insert- 
ed "or  fails  to  fulfill  any  term  or  condition  prescribed 
pursuant  to  clause  (4)."  after  "agreement,". 

Subsec.  (f)(1).  Pub.  L.  101-510,  $  534(2),  inserted  "or 
fails  to  fulfill  any  term  or  condition  prescribed  piursu- 
ant  to  clause  (4)  of  such  subsection,"  after  "agree- 
ment,". 


§2006.  Department  of  Defense  Education  Benefits 
Fund 

ISee  main  edition  for  text  o/(a)] 
(b)  In  this  section: 

ISee  main  edition  for  text  of  (1)1 

(2)  The  term  ''normal  cost",  with  respect  to 
any  period  of  time,  means  the  total  of  the  fol- 
lowing: 

(A)  The  present  value  of  the  future  bene- 
fits payable  from  the  Fund  for  amounts  at- 
tributable to  increased  amounts  of  educa- 
tional assistance  authorized  imder  section 
3015(c)  of  title  38  to  persons  who  were  not 
on  active  duty  on  July  1,  1985,  and  who 
during  such  period  enter  on  active  duty. 

(B)  The  present  value  of  the  future  bene- 
fits payable  from  the  Fund  for  amounts  at- 
tributable to  educational  assistance  author- 
ized under  subchapter  III  of  chapter  30  of 
title  38  to  persons  who  were  not  on  active 
duty  on  July  1,  1985,  and  who  during  such 
period— 

(i)  enter  a  fourth  year  of  active  duty,  in 
the  case  of  persons  eligible  for  basic  edu- 
cational assistance  under  section  3011  of 
such  title;  or 

(ii)  enter  a  period  of  service  that  will  es- 
tablish entitlement  to  such  educational 
assistance  under  section  3021(b)  of  such 
title,  in  the  case  of  persons  eligible  for 
basic  educational  assistance  under  section 
3012  of  such  title. 

ISee  main  edition  for  text  of(C);  (c)] 

(d)  The  Secretary  of  the  Treasury  shall  trans- 
fer from  the  Fund  to  the  Secretary  of  Veterans 
Affairs  such  amounts  as  may  be  necessary  to 
enable  the  Secretary  of  Veterans  Affairs  to 
make  required  payments  of  Department  of  De- 
fense education  liabilities.  The  Secretary  of  the 
Treasury,  the  Secretary  of  Defense,  and  the 
Secretary  of  Veterans  Affairs  shall  enter  into 
an  agreement  as  to  how  and  when,  and  the 
amounts  in  which,  such  transfers  shall  be 
made.  Except  for  investments  under  subsection 
(h),  amounts  in  the  Fimd  may  not  be  used  for 
any  purpose  other  than  transfers  as  described 
in  this  subsection. 

(e)  iSee  main  edition  for  text  of  (1)  and  (2)3 
(3)  The  Board  shall  review  valuations  of  the 

Fund  under  subsection  (f )  and  shall  recommend 
to  the  President  and  Congress  such  changes  as 
in  the  Board's  judgment  are  necessary  to  pro- 
tect the  public  interest  and  maintain  the  Fund 
on  a  sound  actuarial  basis. 

iSee  main  edition  for  text  of  (4);  (f)  to  (h)l 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1621(a)(2),  (6),  Nov.  29,  1989,  103  Stat.  1603; 
Pub.  L.  101-510,  div.  A,  title  XIII,  §  1322(a)(2), 
title  XIV,  §  1484(j)(2),  Nov.  5,  1990,  104  Stat. 
1671,  1718;  Pub.  L.  102-83,  15(c)(2),  Aug.  6, 
1991,  105  Stat.  406.) 
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AMENDlfENTS 

1991— Subsec.  (b)(2)(A).  Pub.  L.  102-83  substituted 
"section  3015(c)  of  title  38"  for  "section  1415(c)  of  title 
38" 

siibsec.  (b)(2)(B).  Pub.  L.  102-83,  in  cl.  (i)  substituted 
"section  3011  of  such  title"  for  "section  1411  of  such 
title",  and  in  cl.  (ii)  substituted  "section  3021(b)  of 
such  title"  for  "section  1421(b)  of  such  title"  and  "sec- 
tion 3012  of  such  title"  for  "section  1412  of  such  title". 

1990— Subsec.  (d).  Pub.  L.  101-510,  §  1484(j)(2),  sub- 
stituted "enable  the  Secretary  of  Veterans  Affairs"  for 
"enable  the  Administrator". 

Subsec.  (e)(3).  Pub.  L.  101-510,  §  1322(a)(2),  substi- 
tuted "and  shall  recommend  to  the  President  and  Con- 
gress" for  "and  report  periodically,  not  less  than  once 
every  four  years,  to  the  President  and  Congress  on  the 
status  of  the  Fund  and  shall  recommend". 

1989-Subsec.  (d).  Pub.  L.  101-189  substituted  "Sec- 
retary of  Veterans  Affairs"  for  "Administrator  of  Vet- 
erans' Affairs"  in  first  sentence  and  "Secretary  of  Vet- 
erans Affairs"  for  "Administrator"  in  second  sentence. 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pat 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16, 17, 
or  18,  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  38  section  3035. 

§2007.  Payment  of  tuition  for  off-duty  training  or 
education 

iSee  main  edition  for  text] 

(As  amended  Pub.  L.  101-510,  dlv.  A.  title  XIV, 
§  1484(i)(4)(A),  Nov.  5, 1990, 104  Stat.  1718.) 

AlffENDMENTS 

1990— Pub.  L.  101-510  substituted  "Payment"  for 
"Limitation  on  payment"  in  section  catchline. 

§  2011.  Special  operations  forces:  training  with  friend- 
ly foreign  forces 

(a)  Authority  to  Pay  Training  Expenses.— 
Under  regulations  prescribed  pursuant  to  sub- 
section (c),  the  commander  of  the  special  oper- 
ations command  established  pursuant  to  sec- 
tion 167  of  this  title  and  the  commander  of  any 
other  imif led  or  specified  combatant  command 
may  pay,  or  authorize  pasmaent  for,  any  of  the 
following  expenses: 

(1)  Expenses  of  training  special  operations 
forces  assigned  to  that  command  in  conjunc- 
tion with  training,  and  training  with,  armed 
forces  and  other  security  forces  of  a  friendly 
foreign  country. 

(2)  Expenses  of  deploying  such  special  oper- 
ations forces  for  that  training. 

(3)  In  the  case  of  training  in  conjunction 
with  a  friendly  developing  coimtry,  the  incre- 
mental expenses  incurred  by  that  country  as 
the  direct  result  of  such  training. 

(b)  Purpose  of  Training.— The  primary  pur- 
pose of  the  training  for  which  payment  may  be 
made  imder  subsection  (a)  shall  be  to  train  the 
special  operations  forces  of  the  combatant  com- 
mand. 

(c)  Regulations.— The  Secretary  of  Defense 
shall  prescribe  regulations  for  the  administra- 


tion of  this  section.  The  regulations  shall  estab- 
lish accounting  procedures  to  ensure  that  the 
expenditures  pursuant  to  this  section  are  ap- 
propriate. 

(d)  Definitions.- In  this  section: 

(1)  The  term  "special  operations  forces"  in- 
cludes civil  affairs  forces  and  psychological 
operations  forces. 

(2)  The  term  "incremental  expenses",  with 
respect  to  a  developing  country,  means  the 
reasonable  and  proper  cost  of  rations,  fuel, 
training  ammunition,  transportation,  and 
other  goods  and  services  consumed  by  such 
country,  except  that  the  term  does  not  in- 
clude pay,  allowances,  and  other  normal  costs 
of  such  country's  personnel. 

(e)  Reports.— Not  later  than  April  1  of  each 
year,  the  Secretary  of  Defense  shall  submit  to 
Congress  a  report  regarding  training  during  the 
preceding  fiscal  year  for  which  expenses  were 
paid  imder  this  section.  Each  report  shall  speci- 
fy the  following: 

(1)  All  countries  in  which  that  training  was 
conducted. 

(2)  The  type  of  training  conducted,  includ- 
ing whether  such  training  was  related  to 
counter-narcotics  or  counter-terrorism  activi- 
ties, the  duration  of  that  training,  the 
number  of  members  of  the  armed  forces  in- 
volved, and  expenses  paid. 

(3)  The  extent  of  participation  by  foreign 
military  forces,  including  the  number  and 
service  affiliation  of  foreign  military  person- 
nel involved  and  physical  and  financial  con- 
tribution of  each  host  nation  to  the  training 
effort. 

(4)  The  relationship  of  that  training  to 
other  overseas  training  programs  conducted 
by  the  armed  forces,  such  as  military  exercise 
programs  sponsored  by  the  Joint  Chiefs  of 
Staff,  military  exercise  programs  sponsored 
by  a  combatant  command,  and  military  train- 
ing activities  sponsored  by  a  military  depart- 
ment (including  depl03mients  for  training, 
short  duration  exercises,  and  other  similar 
unit  training  events). 

(Added  Pub.  L.  102-190,  div.  A,  title  X, 
§  1052(a)(1),  Dec.  5, 1991, 105  Stat.  1470.) 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  166  of  this  title. 

CHAPTER  103— SENIOR  RESERVE  OFFICERS' 
TRAINING  CORPS 

Sec. 

2107a.  Financial  assistance  program  for  specially  se- 
lected members:  Army  Reserve  and  Army 
National  Guard. 

Amendbcents 

1991— Pub.  L.  102-190.  div.  A.  title  V.  §  522(b)(2), 
Dec.  5,  1991.  105  Stat.  1362.  substituted  "Army  Re- 
serve and  Army  National  Guard"  for  "military  junior 
coUeges"  in  item  2107a. 

§2102.  Establishment 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2130a  of  this 
title. 
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§  2107.  Financial  assistance  program  for  specially  se- 
lected members 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2005,  2104, 
2106,  2107a,  2130,  2134  of  this  title;  title  37  sections 
209,  416,  422;  title  38  sections  3011,  3012. 

§  2107a.  Financial  assistance  program  for  specially 
selected  members:  Army  Reserve  and  Army  Na- 
tional Guard 

(a)(1)  The  Secretary  of  the  Army  may  ap- 
point as  a  cadet  in  the  Army  Reserve  or  Army 
National  Guard  of  the  United  States  any  eligi- 
ble member  of  the  program  who  is  enrolled  in 
the  Advanced  Course  of  the  Army  Reserve  Offi- 
cers' Training  Corps  at  a  military  college,  mili- 
tary junior  college,  or  civilian  institution  and 
who  will  be  imder  25  years  of  age  on  June  30  of 
the  calendar  year  in  which  he  is  eligible  under 
this  section  for  appointment  as  a  second  lieu- 
tenant in  the  Army  Reserve  or  Army  National 
Guard,  except  that  the  age  of  any  such  member 
who  has  served  on  active  duty  in  the  armed 
forces  may  exceed  such  age  limitation  on  such 
date  by  a  period  equal  to  the  period  such 
member  served  on  active  duty,  but  only  if  such 
member  will  be  imder  29  years  of  age  on  such 
date. 

(2)  To  be  considered  a  military  college  or  mili- 
tary junior  college  for  the  purposes  of  this  sec- 
tion, a  school  must  be  a  civilian  postsecondary 
educational  institution  essentially  military  in 
nature  and  meet  such  other  requirements  as 
the  Secretary  of  the  Army  may  prescribe.  For 
purposes  of  this  section,  a  military  junior  col- 
lege does  not  confer  a  baccalaureate  degree. 

(b)  To  be  eligible  for  appointment  as  a  cadet 
imder  this  section,  a  member  of  the  program 
must— 

iSee  main  edition  for  text  ofil)  to  (5)] 

(6)  agree  in  writing  that  he  will  serve  in  a 
troop  program  unit  of  the  Army  Reserve  or 
Army  National  Guard  for  not  less  than  eight 
years. 

Performance  of  duty  under  an  agreement 
under  this  subsection  shall  be  imder  such  terms 
and  conditions  as  the  Secretary  of  the  Army 
may  prescribe  and  may  include  periods  of  active 
duty,  active  duty  for  training,  and  other  service 
in  an  active  or  inactive  status  in  the  reserve 
component  in  which  appointed. 

iSee  main  edition  for  text  ofic)  to  (c)] 

(f )  A  cadet  who  does  not  complete  the  course 
of  instruction,  or  who  completes  the  course  but 
declines  to  accept  a  commission  when  offered, 
or  who  does  not  complete  a  baccalaureate 
degree  within  five  years  after  appointment  as  a 
cadet  under  this  section,  may  be  ordered  to 
active  duty  by  the  Secretary  of  the  Army  to 
serve  in  his  enlisted  grade  for  such  period  of 
time  as  the  Secretary  prescribes  but  not  for 
more  than  four  years. 

[.See  main  edition  for  text  ofig)! 

(h)  The  Secretary  of  the  Army  shall  appoint 
not  more  than  208  cadets  each  year  under  this 
section,  to  include  not  less  than  10  cadets  at 


each  military  jimior  college  at  which  there  are 
not  less  than  10  members  of  the  program  eligi- 
ble under  subsection  (b)  for  such  an  appoint- 
ment. At  any  military  college  at  which  in  any 
year  there  are  fewer  than  10  such  members,  the 
Secretary  shall  appoint  each  such  member  as  a 
cadet  under  this  section. 

ISee  main  edition  for  text  ofii)! 

(As  amended  Pub.  L.  102-190,  div.  A,  title  V, 
§  522(a),  (b)(1),  Dec.  5,  1991,  105  Stat.  1362.) 

Amendments 

1991~-Pub.  L.  102-190.  §  522(b)(1),  substituted 
"Army  Reserve  and  Army  National  Guard"  for  "mili- 
tary junior  colleges"  in  section  catchline. 

Subsec.  (a)(1).  Pub.  L.  102-190,  §  522(a)(1),  substitut- 
ed "enrolled  in  the  Advanced  Course  of  the  Army  Re- 
serve Officers'  Training  Corps  at  a  military  college, 
military  junior  college,  or  civilian  institution"  for  "a 
student  at  a  military  junior  coUege"  and  inserted  "Re- 
serve or  Army  National  Guard"  after  "second  lieuten- 
ant in  the  Army". 

Subsec.  (a)(2).  Pub.  L.  102-190,  §  522(a)(2),  inserted 
"military  college  or"  after  "To  be  considered  a",  sub- 
stituted "and  meet"  for  "that  does  not  confer  bacca- 
laureate degrees  and  that  meets",  and  inserted  at  end 
"For  purposes  of  this  section,  a  military  junior  college 
does  not  confer  a  baccalaureate  degree." 

Subsec.  (b)(6).  Pub.  L.  102-190,  §  522(a)(3),  substitut- 
ed "a  troop  program  unit  of  the  Army  Reserve  or 
Army  National  Guard"  for  "such  reserve  component". 

Subsec.  (f ).  Pub.  L.  102-190,  §  522(a)(4).  inserted  "or 
who  does  not  complete  a  baccalaureate  degree  within 
five  years  after  appointment  as  a  cadet  under  this  sec- 
tion," after  "when  offered,". 

Subsec.  (h).  Pub.  L.  102-190,  §  522(a)(5).  struck  out 
par.  (1)  designation,  substituted  "not  more  than  208 
cadets  each  year  under  this  section,  to  include  not  less 
than  10  cadets"  for  "not  less  than  10  cadets  imder  this 
section  each  year",  and  struck  out  par.  (2)  which  read 
as  follows:  "If  the  level  of  participation  in  the  pro- 
gram at  any  military  junior  college  meets  criteria  for 
such  participation  established  by  the  Secretary  of  the 
Army  by  regulation,  the  Secretary  shall  appoint  addi- 
tional cadets  under  this  section  from  among  members 
of  the  program  at  such  military  junior  college  who  are 
eligible  under  subsection  (b)  for  such  an  appoint- 
ment." 

CHAPTER  104--UNIFORMED  SERVICES 
UNIVERSITY  OF  THE  HEALTH  SCIENCES 


Sec. 
[2117. 


Repealed.] 


Amendments 
101-510.      div. 


1990-Pub.  L.  101-510.  div.  A.  title  XIV. 
§  1484(b)(2)(B),  Nov.  5,  1990.  104  Stat.  1716.  struck  out 
item  2117  "Authorization  for  appropriations". 

§  2112.  Establishment 

Transfer  of  Functions 

For  transfer  of  authority  of  Board  of  Regents  of 
Uniformed  Services  University  of  the  Health  Sciences 
to  Secretary  of  Defense,  see  section  8091  of  Pub.  L. 
101-511,  set  out  as  a  note  under  section  2113  of  this 
title. 

§  2113.  Board  of  Regents 

CiSee  main  edition  for  text  ofia)  to  (e)] 

(f)  ISee  main  edition  for  text  of  (1)1 
(2)  The  Board  may  exempt,  at  any  time,  a 
physician  who  is  a  member  of  the  faculty  from 
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the  restrictions  in  subsections  (a),  (b),  and  (c)  of 
section  5532  of  title  5,  if  the  Board  determines 
that  such  exemption  is  necessary  to  recruit  or 
retain  well-qualified  physicians  for  the  faculty 
of  the  University.  An  exemption  granted  imder 
this  paragraph  shall  terminate  upon  any  break 
in  employment  with  the  University  by  a  physi- 
cian of  three  days  or  more.  An  exemption 
granted  under  this  paragraph  to  a  person  shall 
apply  to  the  retired  pay  of  such  person  begin- 
ning with  the  first  month  after  the  month  in 
which  the  exemption  is  granted.  Not  more  than 
five  exemptions  may  be  in  effect  under  this 
paragraph  at  any  time. 

iSee  main  edition  for  text  ofig)  to  (t)] 

(j)(l)  The  Board  also  is  authorized— 

(A)  to  enter  into  contracts  with,  accept 
grants  from,  and  make  grants  to  the  Henry 
M.  Jackson  Foundation  for  the  Advancement 
of  Military  Medicine  established  under  sec- 
tion 178  of  this  title,  or  any  other  nonprofit 
entity,  for  the  purpose  of  carrying  out  cooper- 
ative enterprises  in  medical  research,  medical 
consultation,  and  medical  education; 

(B)  to  make  available  to  the  Henry  M.  Jack- 
son Foundation  for  the  Advancement  of  Mili- 
tary Medicine,  on  such  terms  and  conditions 
as  the  Board  determines  appropriate,  such 
space,  facilities,  equipment,  and  support  serv- 
ices within  the  University  as  the  Board  con- 
siders necessary  to  accomplish  cooperative  en- 
terprises undertaken  by  such  Foundation  and 
the  University; 

(C)  to  enter  into  contracts  with  the  Henry 
M.  Jackson  Foundation  for  the  Advancement 
of  Military  Medicine  under  which  the  Board 
may  furnish  the  services  of  such  professional, 
technical,  or  clerical  personnel  as  may  be  nec- 
essary to  fulfill  cooperative  enterprises  under- 
taken by  such  foundation  and  the  University; 

iSee  main  edition  for  text  of(D)l 

(E)  to  enter  into  agreements  with  the 
Henry  M.  Jackson  Foundation  for  the  Ad- 
vancement of  Military  Medicine,  or  with  any 
other  nonprofit  entity,  under  which  scientists 
or  other  personnel  of  the  Foundation  or 
other  entity  may  be  utilized  by  the  University 
for  the  purpose  of  enhancing  the  activities  of 
the  University  in  education,  research,  and 
technological  applications  of  knowledge;  and 

iSee  main  edition  for  text  of(F)l 

(2)  The  Board  may  not  enter  into  any  con- 
tract with  the  Henry  M.  Jackson  Foundation 
for  the  Advancement  of  Military  Medicine,  or 
with  any  other  entity,  if  the  contract  would  ob- 
ligate the  University  to  make  outlays  in  ad- 
vance of  the  enactment  of  budget  authority  for 
such  outlays. 

(3)  Scientists  or  other  medical  personnel  uti- 
lized by  the  University  under  an  agreement  de- 
scribed in  clause  (E)  of  paragraph  (1)  may  be 
appointed  to  any  position  within  the  University 
and  may  be  permitted  to  perform  such  duties 
within  the  University  as  the  Board  may  ap- 
prove. 

(4)  A  person  who  provides  voluntary  services 
under  the  authority  of  clause  (F)  of  paragraph 


(1)  shall  be  considered  to  be  an  employee  of  the 
Federal  Government  for  the  purposes  of  chap- 
ter 81  of  title  5,  relating  to  compensation  for 
work-related  injuries,  and  to  be  an  employee  of 
the  Federal  Government  for  the  purposes  of 
chapter  171  of  title  28,  relating  to  tort  claims. 
Such  a  person  who  is  not  otherwise  employed 
by  the  Federal  Government  shall  not  be  consid- 
ered to  be  a  Federal  employee  for  any  other 
purpose  by  reason  of  the  provision  of  such  serv- 
ices. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VH, 
§  726(a),  (b)(1),  Nov.  29,  1989,  103  Stat.  1480; 
Pub.  L.  101-510,  div.  A,  title  XIH,  §  1322(a)(3), 
Nov.  5,  1990, 104  Stat.  1671.) 

Amendments 

1990— Subsec.  (j)(l).  Pub.  K  101-510.  §  1322(a)(3)(A), 
struck  out  "subject  to  paragraph  (2),"  before  "to 
make"  in  subpar.  (B)  and  before  "to  enter"  in  subpars. 
(C)  and  (E). 

Subsec.  (j)(2)  to  (5).  Pub.  L.  101-510,  §  1322(a)(3)(B), 
(C),  redesignated  pars.  (3)  to  (5)  as  (2)  to  (4),  respec- 
tively, and  struck  out  former  par.  (2)  which  read  as 
follows:  **The  authority  of  the  Board  under  clauses 
(B).  (C),  and  (E)  of  paragraph  (1)  may  be  exercised 
only  if— 

"(A)  before  the  Board  enters  into  any  arrange- 
ment under  which  any  space,  facility,  equipment,  or 
support  service  is  made  available  under  clause  (B)  of 
such  paragraph,  before  the  Board  enters  into  any 
contract  under  clause  (C)  of  such  paragraph,  or 
before  the  Board  enters  into  any  agreement  under 
clause  (E)  of  such  paragraph,  it  notifies  the  Commit- 
tees on  Armed  Services  of  the  Senate  and  the  House 
of  Representatives  in  writing  of  the  proposed  ar- 
rangement, contract,  or  agreement,  as  the  case  may 
be,  the  terms  and  conditions  thereof,  and,  in  the 
case  of  a  proposed  agreement  under  clause  (E)  of 
paragraph  (1),  any  appointments  proposed  to  be 
made  iinder  the  authority  of  paragraph  (4)  in  con- 
nection with  the  agreement,  and 

"(B)  a  period  of  fifteen  days  has  elapsed  following 
the  date  on  which  the  notice  is  received  by  such 
committees." 

1989-Subsec.  (f)(2).  Pub.  L.  101-189.  §  726(a),  substi- 
tuted "five  exemptions"  for  "two  exemptions". 

Subsec.  (j)(l)(A).  Pub.  L.  101-189,  §  726(b)(1).  insert- 
ed ",  accept  grants  from,  and  make  grants  to"  after 
"contracts  with"  and  substituted  "or  any  other"  for 
"or  with  any  other". 

Transfer  op  Functions 

Section  8091  of  Pub.  L.  101-511  provided  that:  "Not- 
withstanding any  other  provision  of  law,  all  authority 
of  the  Board  of  Regents  of  the  Uniformed  Services 
University  of  the  Health  Sciences  is  hereby  trans- 
ferred to  the  Secretary  of  Defense,  and  the  Board 
hereafter  shall  be  an  advisory  board  to  the  Secretary 
of  Defense." 

§  2114.  Students:  selection;  status;  obligation 

ISee  main  edition  for  text  o/(a)] 

(b)  Students  shall  be  commissioned  officers  of 
a  uniformed  service  as  determined  under  regu- 
lations prescribed  by  the  Secretary  of  Defense 
after  consulting  with  the  Secretary  of  Health 
and  Human  Services.  Notwithstanding  any 
other  provision  of  law,  they  shall  serve  on 
active  duty  in  pay  grade  O-l  with  full  pay  and 
allowances  of  that  grade.  Upon  graduation  they 
shall  be  appointed  in  a  regular  component,  if 
qualified,  unless  they  are  covered  by  section 
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2115  of  this  title.  Students  who  graduate  shall 
be  required,  except  as  provided  in  section  2115 
of  this  title,  to  serve  thereafter  on  active  duty 
under  such  regulations  as  the  Secretary  of  De- 
fense or  the  Secretary  of  Health  and  Human 
Services,  as  appropriate,  may  prescribe  for  not 
less  than  seven  years,  imless  sooner  released. 
Upon  completion  of,  or  release  from,  the  active- 
duty  service  obligation,  a  member  of  the  pro- 
gram who  served  on  active-duty  for  less  than  10 
years  shall  serve  in  the  Ready  Reserve  for  the 
period  specified  tn  the  following  table: 

Period  of  Senrice  Ready  Reserve 

on  Active  Duty  Obligation 

Less  than  8  years 6  years 

8  years  or  more,  but  less  than  9 4  years 

9  years  or  more,  but  less  than  10 2  years 

The  service  credit  exclusions  specified  in  sec- 
tion 2126  of  this  title  shall  apply  to  students 
covered  by  this  section. 

(c)  A  period  of  time  spent  in  military  intern 
or  residency  training  shall  not  be  creditable  in 
satisfying  a  commissioned  service  obligation  im- 
posed by  this  section. 

iSee  main  edition  for  text  of  id)  and  (e)] 

(f)  In  this  section,  the  term  "commissioned 
service  obligation"  means,  with  respect  to  an  of- 
ficer who  is  a  graduate  of  the  University,  the 
period  beginning  on  the  date  of  the  appoint- 
ment of  the  officer  in  a  regular  component 
after  graduation  and  ending  on  the  tenth  anni- 
versary of  that  appointment. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  V, 
§  511(a),  Nov.  29,  1989,  103  Stat.  1439;  Pub.  L. 
101-510,  div.  A,  title  V,  1533(a),  (b),  Nov.  5, 
1990,  104  Stat.  1564.) 

Amendments 

1990— Subsec.  (b).  Pub.  L.  101-510,  §  533(b)(1),  after 
fourth  sentence  inserted  provisions  relating  to  the 
time  obligation  to  be  served  in  the  Ready  Reserve 
upon  completion  of,  or  release  from,  the  active-duty 
service  obligation  for  members  of  the  program  who 
served  on  active  duty  for  less  than  10  years. 

Pub.  L.  101-510,  §  533(a),  substituted  "seven  years" 
for  "10  years"  in  fourth  sentence. 

Subsec.  (c).  Pub.  L.  101-510,  §  533(b)(2),  substituted 
"a  commissioned  service  obligation"  for  "an  active 
duty  obligation". 

Subsec.  (f).  Pub.  L.  101-510,  1533(b)(3),  added 
subsec.  (f ). 

1989— Subsec.  (b).  Pub.  L.  101-189  substituted  "10 
years"  for  "seven  years"  in  fourth  sentence. 

Effective  Date  of  1990  Amendment 

Section  533(d)  of  Pub.  L.  101-510  provided  that: 
"The  amendment  made  by  subsection  (b)  [amending 
this  section]  shall  take  effect  on  December  31,  1991, 
and  shall  apply  to  persons  who  are  first  admitted  to 
the  Uniformed  Services  University  of  the  Health  Sci- 
ences after  that  date." 

Effective  Date  of  1989  Amendment 

Section  511(e)  of  Pub.  L.  101-189,  as  amended  by 
Pub.  L.  101-510,  div.  A,  title  V,  §  533(c),  Nov.  5,  1990, 
104  Stat.  1564,  provided  that:  "The  amendments  made 
by  this  section  [amending  this  section  and  sections 
4348,  6959,  and  9348  of  this  title]  shall  apply  to  per- 
sons who  are  first  admitted  to  one  of  the  military  serv- 
ice academies  after  December  31, 1991." 


Transfer  of  Functions 

For  transfer  of  authority  of  Board  of  Regents  of 
Unif onned  Services  University  of  the  Health  Sciences 
to  Secretary  of  Defense,  see  section  8091  of  Pub.  L. 
101-511,  set  out  as  a  note  under  section  2113  of  this 
title. 

[§2117.  Repealed.  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1484(b)(2)(A),  Nov.  5, 1990, 104  Stat.  1716] 

Section,  added  Pub.  L.  92-426,  §  2(a),  Sept.  21,  1972, 
86  Stat.  716,  authorized  appropriations  for  the  Uni- 
formed Services  University  of  the  Health  Sciences. 

CHAPTER  105— ARMED  FORCES  HEALTH  PRO- 
FESSIONS FINANCIAL  ASSISTANCE  PRO- 
GRAMS 

Subchapter  Sec. 

I.  Health  Professions  Scholarship  and  Fi- 
nancial Assistance  Program  for 
Active  Service 2120 

III.       Nurse    Officer    Candidate    Accession 

Program 2130a 

AlCENDMENTS 

1989-Pub.  L.  101-189,  div.  A,  title  VII,  §§  707(b). 
725(h)(3),  Nov.  29,  1989,  103  Stat.  1475,  1480,  substitut- 
ed "and  Financial  Assistance  Program"  for  "Program" 
in  item  for  subchapter  I  and  added  item  for  subchap- 
ter III. 

SUBCHAPTER  I— HEALTH  PROFESSIONS 
SCHOLARSHIP  AND  FINANCIAL  ASSIST- 
ANCE PROGRAM  FOR  ACTIVE  SERVICE 

Sec. 

2127.        Scholarships  and  financial  assistance:  pay- 
ments. 

Amendments 

1989-Pub.  L.  101-189,  div.  A,  title  VII,  §  725(d)(3). 
(h)(2),  Nov.  29,  1989,  103  Stat.  1479,  1480,  substituted 
"AND  FINANCIAL  ASSISTANCE  PROGRAM"  for 
"PROGRAM"  in  subchapter  heading  and  "Scholar- 
ships and  financial  assistance"  for  "Contracts  for 
scholarships"  in  item  2127. 

§  2120.  Definitions 

In  this  subchapter: 

(1)  The  term  "program"  means  the  Armed 
Forces  Health  Professions  Scholarship  and 
Financial  Assistance  program  provided  for  in 
this  subchapter. 

(2)  The  term  "member  of  the  program" 
means  a  person  appointed  a  commissioned  of- 
ficer in  a  reserve  component  of  the  armed 
forces  who  is  enrolled  in  the  Armed  Forces 
Health  Professions  Scholarship  and  Financial 
Assistance  program. 

iSee  main  edition  for  text  of  {3)1 

(4)  The  term  "specialized  training"  means 
advanced  training  in  a  health  professions  spe- 
cialty received  in  an  accredited  program  that 
is  beyond  the  basic  education  required  for  ap- 
pointment as  a  commissioned  officer  with  a 
designation  as  a  health  professional. 

(As  amended  Pub.  L.  101-189.  div.  A,  title  VII. 
§  725(a),  (h)(1).  Nov.  29.  1989.  103  Stat.  1478, 
1480.) 
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Amendments 

1989— Pars.  (1),  (2).  Pub.  L.  101-189.  §  725(h)(1).  sub- 
stituted "Scholarship  and  Financial  Assistance  pro- 
gram" for  ''Scholarship  program". 

Par.  (4).  Pub.  L.  101-189.  §  725(a),  added  par.  (4). 

§  2121.  Establishment 

(a)  For  the  purpose  of  obtaining  adequate 
numbers  of  commissioned  officers  on  active 
duty  who  are  qualified  in  the  various  health 
professions,  the  Secretary  of  each  military  de- 
partment, under  regulations  prescribed  by  the 
Secretary  of  Defense,  may  establish  and  main- 
tain a  health  professions  scholarship  and  finan- 
cial assistance  program  for  his  department. 

(b)  The  program  shall  consist  of  courses  of 
study  and  specialized  training  in  designated 
health  professions,  with  obligatory  periods  of 
military  training. 

(c)  Persons  participating  in  the  program  shall 
be  commissioned  officers  hi  reserve  components 
of  the  armed  forces.  Members  pursuing  a 
course  of  study  shall  serve  on  active  duty  in  pay 
grade  O-l  with  full  pay  and  allowances  of  that 
grade  for  a  period  of  45  days  during  each  year 
of  participation  in  the  program.  Members  pur- 
suing specialized  training  shall  serve  on  active 
duty  in  a  pay  grade  commensurate  with  their 
educational  level,  as  determined  by  appoint- 
ment under  section  3353,  5600,  or  8353  of  this 
title,  with  full  pay  and  allowances  of  that  grade 
for  a  period  of  14  days  during  each  year  of  par- 
ticipation in  the  program.  They  shall  be  de- 
tailed as  students  at  accredited  civilian  institu- 
tions, located  in  the  United  States  or  Puerto 
Rico,  for  the  purpose  of  acquiring  knowledge  or 
training  in  a  designated  health  profession.  In 
addition,  members  of  the  program  shall,  under 
regulations  prescribed  by  the  Secretary  of  De- 
fense, receive  military  and  professional  training 
and  instruction. 

iSee  main  edition  for  text  of  id)'} 

(As  amended  Pub.  L.  101-189.  div.  A,  title  VII, 
§  725(b),  Nov.  29.  1989,  103  Stat.  1479;  Pub.  L. 
101-510,  div.  A,  title  XIV.  §  1484(k)(7),  Nov.  5, 
1990,  104  Stat.  1719.) 

ABfENDMENTS 

1990--Subsec.  (c).  Pub.  L.  101-510  substituted  "sec- 
tion" for  "sections"  in  third  sentence. 

1989~Subsec.  (a).  Pub.  L.  101-189.  §  725(b)(1).  substi- 
tuted "scholarship  and  financial  assistance  program" 
for  "scholarship  program". 

Subsec.  (b).  Pub.  L.  101-189,  §  725(b)(2),  substituted 
"study  and  specialized  training"  for  "study". 

Subsec.  (c).  Pub.  L.  101-189.  §  725(b)(3).  substituted 
"pursuing  a  course  of  study"  for  "of  the  program"  and 
inserted  after  second  sentence  "Members  pursuing 
specialized  training  shall  serve  on  active  duty  in  a  pay 
grade  commensurate  with  their  educational  level,  as 
determined  by  appointment  under  sections  3353.  5600. 
or  8353  of  this  title,  with  full  pay  and  allowances  of 
that  grade  for  a  period  of  14  days  during  each  year  of 
participation  in  the  program." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2005.  2127, 
2128  of  this  title;  title  37  sections  415. 1006. 


§  2122.  Eligibility  for  participation 

(a)  To  be  eligible  for  participation  as  a 
member  of  the  program,  a  person  must  be  a  cit- 
izen of  the  United  States  and  must— 

(1)  be  accepted  for  admission  to,  or  enrolled 
in,  an  institution  in  a  course  of  study  or  se- 
lected to  receive  specialized  training; 

LSee  main  edition  for  text  of  (2)  and  (3);  (6)] 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VII, 
§  725(c),  Nov.  29,  1989,  103  Stat.  1479.) 

Amendments 

1989— Subsec.  (a)(1).  Pub.  L.  101-189  substituted 
"study  or  selected  to  receive  specialized  training"  for 
"study,  as  that  term  is  defined  in  section  2120(3)  of 
this  title". 

§  2123.  Members  of  the  program:  active  duty  obliga- 
tion; failure  to  complete  training;  release  from 
program 

iSee  main  edition  for  text  ofia)  to  (d)] 

(e)  Any  member  of  the  program  relieved  of 
his  active  duty  obligation  imder  this  subchapter 
before  the  completion  of  such  obligation  may, 
imder  regulations  prescribed  by  the  Secretary 
of  Defense,  be  assigned  to  a  health  professional 
shortage  area  designated  by  the  Secretary  of 
Health  and  Human  Services  for  a  period  equal 
to  the  period  of  obligation  from  which  he  was 
relieved. 

(As  amended  Pub.  L.  101-597,  title  IV,  §  401(b), 
Nov.  16,  1990,  104  Stat.  3035.) 

Amendments 

1990— Subsec.  (e).  Pub.  L.  101-597  substituted  "a 
health  professional  shortage  area"  for  "an  area  of 
health  manpower  shortage". 

§  2124.  Members  of  the  program:  numbers  appointed 

The  number  of  persons  who  may  be  designat- 
ed as  members  of  the  program  for  training  in 
each  health  profession  shall  be  as  prescribed  by 
the  Secretary  of  Defense,  except  that  the  total 
number  of  persons  so  designated  may  not,  at 
any  time,  exceed  6,000. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VII, 
§  725(g),  Nov.  29,  1989,  103  Stat.  1480;  Pub.  L. 
102-190,  div.  A,  title  VII,  §  717,  Dec.  5,  1991,  105 
Stat.  1404.) 

AlftENDBfENTS 

1991— Pub.  L.  102-190  substituted  "except  that  the 
total  number  of  persons  so  designated  may  not.  at  any 
time,  exceed  6,000."  for  "except  that— 

"(1)  the  total  number  of  persons  so  designated  in 
all  of  the  programs  authorized  by  this  subchapter 
shall  not,  at  any  time,  exceed  6.000;  and 

"(2)  after  September  30,  1991.  of  the  total  number 
of  persons  so  designated,  at  least  2.500  shall  be  per- 
sons— 

"(A)  who  are  in  the  final  two  years  of  their 
course  of  study;  and 

"(B)  who  have  agreed  to  accept,  if  offered,  resi- 
dency training  in  a  health  profession  skill  which 
has  been  designated  by  the  Secretary  as  a  critical- 
ly needed  wartime  skill." 
1989— Par.  (2).  Pub.  L.  101-189  inserted  "after  Sep- 
tember 30, 1991,"  after  "(2)". 
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1987— Pub.  L.  100-180,  5  712(b)(1).  substituted 
"except  that—'*  and  pars.  (1)  and  (2)  for  "except  that 
the  total  number  of  persons  so  designated  in  all  of  the 
programs  authorized  by  this  subchapter  shall  not,  at 
any  time,  exceed  6,000." 

§2127.  Scholarships  and  financial  assistance:  pay- 
ments 

iSee  main  edition  for  text  ofia)  to  (d)l 

(e)  A  person  participating  as  a  member  of  the 
program  in  specialized  training  shall  be  paid  an 
annual  grant  of  $15,000  in  addition  to  the  sti- 
pend imder  section  2121(d)  of  this  title.  The 
amount  of  the  grant  shall  be  increased  annual- 
ly by  the  Secretary  of  Defense,  effective  July  1 
of  each  year,  in  the  same  manner  as  provided 
for  stipends. 

(As  amended  Pub.  L,  101-189,  div.  A,  title  VII, 
§  725(d)(1),  (2),  Nov.  29, 1989, 103  Stat.  1479.) 

Amendments 

1989— Pub.  L.  101-189.  §  725(d)(2),  substituted 
"Scholarships  and  financial  assistance"  for  "Contracts 
for  scholarships''  in  section  catchline. 

Subsec.  (e).  Pub.  L.  101-189,  §  725(d)(1),  added 
subsec.  (e). 

Report  on  Implementation 

Section  725(e)  of  Pub.  L.  101-189  provided  that:  "Not 
later  than  March  1,  1990,  the  Secretary  of  Defense 
shall  submit  to  the  Committees  on  Armed  Services  of 
the  Senate  and  the  House  of  Representatives  a  report 
describing  the  manner  in  which  the  new  authority 
provided  by  this  section  [amending  this  section  and 
sections  2120  to  2122  and  2124  of  this  title  and  enact- 
ing provisions  set  out  below]  is  Implemented." 

Report  on  Success  of  Financial  Assistance 
Program 

Section  725(f)  of  Pub.  L.  101-189  provided  that: 
"(1)  The  Secretary  of  Defense  shall  submit  to  the 

Committees  on  Armed  Services  of  the  Senate  and 

House  of  Representatives  a  report— 

"(A)  evaluating  the  success  of  the  financial  assist- 
ance program  established  by  this  section  [amending 
this  section  and  sections  2120  to  2122  and  2124  of 
this  title  and  enacting  provisions  set  out  as  a  note 
above];  and 

"(B)  describing  the  number  of  participants  in  the 
program  receiving  specialized  training  payments 
under  subsection  (e)  of  section  2127  of  title  10, 
United  States  Code  (as  added  by  subsection  (d))  and 
the  projected  number  of  officers  to  be  gained,  by 
specialty,  as  a  result  of  the  program  for  each  mili- 
tary department. 
"(2)  The  report  required  by  paragraph  (1)  shall  be 

submitted  not  later  than  March  1, 1991." 

SUBCHAPTER  III— NURSE  OFFICER 
CANDIDATE  ACCESSION  PROGRAM 

Sec. 

2130a.      Financial    assistance:    nurse    officer    candi- 
dates. 

Amendicents 

1991— Pub.  L.  101-189.  div.  A,  title  VII,  §  707(a).  Nov. 
29, 1989, 103  Stat.  1474,  added  subchapter  heading  and 
item  2130a. 

§  2130a.  Financial  assistance:  nurse  officer  candidates 

(a)  Bonus  Authorized.— (1)  A  person  de- 
scribed in  subsection  (b)  who,  during  the  period 
begim^Lng  on  November  29,  1989,  and  ending  on 


September  30,  1992,  executes  a  written  agree- 
ment in  accordance  with  subsection  (c)  to 
accept  an  appointment  as  a  nurse  officer  may, 
upon  the  acceptance  of  the  agreement  by  the 
Secretary  concerned,  be  paid  an  accession 
bonus  of  not  more  than  $5,000.  The  bonus  shall 
be  paid  in  periodic  installments,  as  determined 
by  the  Secretary  concerned  at  the  time  the 
agreement  is  accepted,  except  that  the  first  in- 
stallment may  not  exceed  $2,500. 

(2)  In  addition  to  the  accession  bonus  payable 
imder  paragraph  (1),  a  person  selected  imder 
such  paragraph  shall  be  entitled  to  a  monthly 
stipend  of  not  more  than  $500  for  each  month 
the  individual  is  enrolled  as  a  full-time  student 
in  an  accredited  baccalaureate  degree  program 
in  nursing  at  a  civilian  educational  institution 
that  does  not  have  a  Senior  Reserve  Officers' 
Training  Program  established  under  section 
2102  of  this  title  by  the  Secretary  selecting  the 
person.  The  continuation  bonus  may  be  paid 
for  not  more  than  24  months. 

(b)  Eligible  Students.— A  person  eligible  to 
enter  into  an  agreement  under  subsection  (a)  is 
a  person  who— 

(1)  is  enrolled  as  a  full-time  student  in  an 
accredited  baccalaureate  degree  program  in 
nursing  at  a  civilian  educational  institution 
that  does  not  have  a  Senior  Reserve  Officers' 
Training  Program  established  under  section 
2102  of  this  title  by  the  Secretary  selecting 
the  person; 

(2)  has  completed  the  second  year  of  an  ac- 
credited baccalaureate  degree  program  in 
nursing  and  has  more  than  6  months  of  aca- 
demic work  remaining  before  graduation;  and 

(3)  meets  the  qualifications  for  appoint- 
ment as  an  officer  of  a  reserve  component  of 
the  Army,  Navy,  or  Air  Force  as  set  forth  in 
section  591  of  this  title  or,  in  the  case  of  the 
Public  Health  Service,  section  207  of  the 
Public  Health  Service  Act  (42  U.S.C.  209)  and 
the  regulations  of  the  Secretary  concerned. 

(c)  Required  Agreement.— The  agreement  re- 
ferred to  in  subsection  (a)  shall  provide  that 
the  person  executing  the  agreement  agrees  to 
the  following: 

(1)  That  the  person  will  complete  the  nurs- 
ing degree  program  described  in  subsection 
(b)(1). 

(2)  That,  upon  acceptance  of  the  agreement 
by  the  Secretary  concerned,  the  person  will 
enlist  in  a  reserve  component  of  an  armed 
force. 

(3)  That  the  person  will  accept  an  appoint- 
ment as  an  officer  in  the  Nurse  Corps  of  the 
Army  or  the  Navy  or  as  an  officer  designated 
as  a  nurse  officer  in  the  Air  Force  or  commis- 
sioned corps  of  the  Public  Health  Service,  as 
the  case  may  be,  upon  graduation  from  the 
nursing  degree  program. 

(4)  That  the  person  will  serve  on  active 
duty  as  such  an  officer— 

(A)  for  a  period  of  4  years  in  the  case  of  a 
person  whose  agreement  was  accepted  by 
the  Secretary  concerned  during  that  per- 
son's fourth  year  of  the  nursing  degree  pro- 
gram; or 

(B)  for  a  period  of  5  years  in  the  case  of  a 
person  whose  agreement  was  accepted  by 
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the  Secretary  concerned  during  that  per- 
son's third  year  of  the  nursing  degree  pro- 
gram. 

(d)  Refund  of  Payments.— (1)  A  person  shall 
refund  any  bonus  or  stipend  paid  under  subsec- 
tion (a)  if  the  person— 

(A)  fails  to  complete  a  nursing  degree  pro- 
gram in  which  the  person  is  enrolled  in  ac- 
cordance with  the  agreement  entered  into 
under  such  subsection; 

(B)  having  completed  the  nursing  degree 
program,  fails  to  accept  an  appointment,  if 
tendered,  as  an  officer  of  the  Nurse  Corps  of 
the  Army  or  the  Navy  or  as  an  officer  desig- 
nated as  a  nurse  officer  of  the  Air  Force  or 
commissioned  corps  of  the  Public  Health 
Service;  or 

(C)  fails  to  complete  the  period  of  obligated 
active  service  required  imder  the  agreement. 

(2)  An  obligation  to  reimburse  the  United 
States  imposed  xmder  paragraph  (1)  is  for  all 
purposes  a  debt  owed  to  the  United  States. 

(3)  A  discharge  in  banlaniptcy  imder  title  11 
that  is  entered  less  than  five  years  after  the 
termination  of  an  agreement  under  this  section 
does  not  discharge  the  person  signing  such 
agreement  from  a  debt  arising  under  such 
agreement  or  this  subsection.  This  paragraph 
applies  to  any  case  commenced  imder  title  11 
after  November  29, 1989. 

(e)  Regulations.— The  Secretaries  concerned 
shall  prescribe  regulations  to  carry  out  this  sec- 
tion. 

(Added  Pub.  L.  101-189,  div.  A,  title  VII, 
1707(a),  Nov.  29,  1989,  103  Stat.  1474,  and 
amended  Pub.  L.  101-510,  div.  A,  title  VI, 
§  613(c),  title  XIV,  §  1484(d)(1),  Nov.  5,  1990, 
104  Stat.  1577,  1716;  Pub.  L.  102-190,  div.  A, 
title  VI,  §  612(c)(1),  Dec.  5,  1991, 105  Stat.  1376.) 

Amendments 

1991~Subsec.  (a)(1).  Pub.  L.  102-190  made  amend- 
ment identical  to  that  made  by  Pub.  L.  101-510, 
§  613(c)(1).  See  1990  Amendment  note  below. 

1990— Subsec.  (a)(1).  Pub.  L.  101-510,  §  1484(d)(1)(A), 
substituted  "November  29,  1989,"  for  "the  date  of  the 
enactment  of  the  National  Defense  Authorization  Act 
for  Fiscal  Years  1990  and  1991". 

Pub.  L.  101-510,  §  613(c)(1),  substituted  "September 
30, 1992,"  for  "September  30. 1991,". 

Subsecs.  (a)(2),  (b)(1).  Pub.  L.  101-510,  %  613(c)(2),  in- 
serted "by  the  Secretary  selecting  the  person"  after 
"section  2102  of  this  title". 

Subsec.  (d)(3).  Pub.  L.  101-510,  §  1484(d)(1)(B),  sub- 
stituted "November  29,  1989"  for  "the  date  of  the  en- 
actment of  the  National  Defense  Authorization  Act 
for  Fiscal  Years  1990  and  1991". 

Accession  Bonuses  for  Candidates  Executing 
Agreements  During  90-Day  Period  Beginning  De- 
cember 5,  1991 

Section  612(c)(2)  of  Pub.  L.  102-190  provided  that: 
"(A)  In  the  case  of  a  person  described  in  subpara- 
graph (B)  who  executes  an  agreement  under  section 
2130a  of  such  title  [10  U.S.C.  2130a]  during  the  90-day 
period  beginning  on  the  date  of  the  enactment  of  this 
Act  [Dec.  5,  1991],  the  Secretary  concerned  may  treat 
such  agreement  as  having  been  executed  and  accepted 
for  purposes  of  such  section  on  the  first  date  on  which 
the  person  would  have  qualified  for  such  an  agree- 
ment had  the  amendment  made  by  paragraph  (1) 
[amending  this  section]  taken  effect  on  October  1. 
1991. 


"(B)  A  person  referred  to  in  subparagraph  (A)  is  a 
person  who,  during  the  period  beginning  on  October  1, 
1991,  and  ending  on  the  date  of  the  enactment  of  this 
Act,  would  have  qualified  for  an  agreement  under 
such  section  had  the  amendment  made  by  paragraph 
(1)  taken  effect  on  October  1, 1991. 

"(C)  For  purposes  of  this  paragraph,  the  term  *Sec- 
retary  concerned'  has  the  meaning  given  that  term  in 
section  101(8)  of  such  title  [10  U.S.C.  101(8)]." 

CHAPTER  106— EDUCATIONAL  ASSISTANCE 
FOR  MEMBERS  OF  THE  SELECTED  RESERVE 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  2005,  2006  of 
this  title;  title  38  sections  3033,  3221,  3473,  3485,  3674, 
3681,  3684A,  3689,  3695,  3697,  7652,  7653;  title  42  sec- 
tion 12524. 

§2131.   Educational   assistance   program:   establish- 
ment; amount 

ISee  main  edition  for  text  of(a)l 

(b)(1)  Except  as  provided  in  paragraph  (2) 
and  subsections  (d)  through  (g),  each  educa- 
tional assistance  program  established  under 
subsection  (a)  shall  provide  for  payment  by  the 
Secretary  concerned,  through  the  Secretary  of 
Veterans  Affairs,  to  each  person  entitled  to 
educational  assistance  under  this  chapter  who 
is  pursuing  a  program  of  education  of  an  educa- 
tional assistance  allowance  at  the  following 
rates: 

(A)  $140  per  month  for  each  month  of  full- 
time  pursuit  of  a  program  of  education; 

(B)  $105  per  month  for  each  month  of 
three-quarter-time  pursuit  of  a  program  of 
education; 

(C)  $70  per  month  for  each  month  of  half- 
time  pursuit  of  a  program  of  education;  and 

(D)  an  appropriately  reduced  rate,  as  deter- 
mined under  regulations  which  the  Secretary 
of  Veterans  Affairs  shall  prescribe,  for  each 
month  of  less  than  half-time  pursuit  of  a  pro- 
gram of  education,  except  that  no  payment 
may  be  made  to  a  person  for  less  than  half- 
time  pursuit  if  tuition  assistance  is  otherwise 
available  to  the  person  for  such  pursuit  from 
the  military  department  concerned. 

(2)(A)  During  the  period  beginning  on  Octo- 
ber 1,  1991,  and  ending  on  September  30,  1993, 
the  monthly  rates  payable  under  subpara- 
graphs (A),  (B),  and  (C)  of  paragraph  (1)  shall 
be  $170,  $128,  and  $85,  respectively. 

(B)  With  respect  to  the  fiscal  year  beginning 
on  October  1,  1993,  the  Secretary  may  continue 
to  pay,  in  lieu  of  the  rates  payable  under  sub- 
paragraphs (A),  (B),  and  (C)  of  paragraph  (1), 
the  monthly  rates  payable  under  subparagraph 
(A)  of  this  paragraph  and  may  provide  a  per- 
centage increase  in  such  rates  equal  to  the  per- 
centage by  which  the  Consumer  Price  Index 
(all  items.  United  States  city  average,  published 
by  the  Bureau  of  Labor  Statistics)  for  the  12- 
month  period  ending  June  30,  1993,  exceeds 
such  Consumer  Price  Index  for  the  12-month 
period  ending  June  30. 1992. 

(C)  With  respect  to  any  fiscal  year  beginning 
on  or  after  October  1,  1994,  the  Secretary  may 
continue  to  pay,  in  lieu  of  the  rates  payable 
under  subparagraphs  (A),  (B),  and  (C)  of  para- 


§2131 


TITLE  10— ARMED  FORCES 


Page  1150 


graph  (1),  the  monthly  rates  payable  under  this 
paragraph  for  the  previous  fiscal  year  and  may 
provide,  for  any  such  fiscal  year,  a  percentage 
increase  in  such  rates  equal  to  the  percentage 
by  which— 

(i)  the  Consumer  Price  Index  (all  items, 
United  States  city  average)  for  the  12-month 
period  ending  on  the  June  30  preceding  the 
beginning  of  the  fiscal  year  for  which  the  in- 
crease is  made,  exceeds 

(ii)  such  Consumer  Price  Index  for  the  12- 
month  period  preceding  the  12-month  period 
described  in  clause  (i). 

(c)(1)  Educational  assistance  may  be  provided 
under  this  chapter  for  pursuit  of  any  program 
of  education  that  is  an  approved  program  of 
education  for  purposes  of  chapter  30  of  title  38 
other  than  a  program  of  education  in  a  course 
of  instruction  beyond  the  baccalaureate  degree 
level. 

(2)  Subject  to  section  3695  of  title  38,  the 
maximum  number  of  months  of  educational  as- 
sistance that  may  be  provided  to  any  person 
under  this  chapter  is  36  (or  the  equivalent 
thereof  in  part-time  educational  assistance). 

(3)(A)  Notwithstanding  any  other  provision 
of  this  chapter  or  chapter  36  of  title  38,  any 
payment  of  an  educational  assistance  allowance 
described  in  subparagraph  (B)  of  this  para- 
graph shall  not— 

(i)  be  charged  against  the  entitlement  of 
any  individual  imder  this  chapter;  or 

(ii)  be  coimted  toward  the  aggregate  period 
for  which  section  3695  of  title  38  limits  an  in- 
dividual's receipt  of  assistance. 

(B)  The  payment  of  the  educational  assist- 
ance allowance  referred  to  in  subparagraph  (A) 
of  this  paragraph  is  the  payment  of  such  an  al- 
lowance to  the  individual  for  pursuit  of  a 
course  or  courses  under  this  chapter  if  the  Sec- 
retary of  Veterans  Affairs  finds  that  the  indi- 
vidual— 

(i)  had  to  discontinue  such  course  pursuit  as 
a  result  of  being  ordered,  in  connection  with 
the  Persian  Gulf  War,  to  serve  on  active  duty 
under  section  672(a),  (d),  or  (g),  673,  or  673b 
of  this  title;  and 

(ii)  failed  to  receive  credit  or  training  time 
toward  completion  of  the  individual's  ap- 
proved educational,  professional,  or  vocation- 
al objective  as  a  result  of  having  to  discontin- 
ue, as  described  in  clause  (i)  of  this  subpara- 
graph, his  or  her  course  pursuit. 

(C)  The  period  for  which,  by  reason  of  this 
subsection,  an  educational  assistance  allowance 
is  not  charged  against  entitlement  or  counted 
toward  the  applicable  aggregate  period  imder 
section  3695  of  title  38  shall  not  exceed  the  por- 
tion of  the  period  of  enrollment  in  the  course 
or  courses  for  which  the  individual  failed  to  re- 
ceive credit  or  with  respect  to  which  the  indi- 
vidual lost  training  time,  as  determined  under 
subparagraph  (B)(ii)  of  this  paragraph. 

(d)(1)  Except  as  provided  in  paragraph  (2), 
the  amount  of  the  monthly  educational  assist- 
ance allowance  payable  to  a  person  pursuing  a 
full-time  program  of  apprenticeship  or  other 
on-the-job  training  under  this  chapter  is— 

(A)  for  each  of  the  first  six  months  of  the 

person's  pursuit  of  such  program,  75  percent 


of  the  monthly  educational  assistance  allow- 
ance otherwise  payable  to  such  person  under 
this  chapter; 

(B)  for  each  of  the  second  six  months  of  the 
person's  pursuit  of  such  program,  55  percent 
of  such  monthly  educational  assistance  allow- 
ance; and 

(C)  for  each  of  the  months  following  the 
first  12  months  of  the  person's  pursuit  of 
such  program,  35  percent  of  such  monthly 
educational  assistance  allowance. 

(2)  In  any  month  in  which  any  person  pursu- 
ing a  program  of  education  consisting  of  a  pro- 
gram of  apprenticeship  or  other  on-the-job 
training  fails  to  complete  120  hours  of  training, 
the  amount  of  the  monthly  educational  assist- 
ance allowance  payable  under  this  chapter  to 
the  person  shall  be  limited  to  the  same  propor- 
tion of  the  applicable  full-time  rate  as  the 
number  of  hours  worked  during  such  month, 
rounded  to  the  nearest  8  hours,  bears  to  120 
hours. 

(3)(A)  Except  as  provided  in  subparagraph 
(B),  for  each  month  that  such  person  is  paid  a 
monthly  educational  assistance  allowance 
under  this  chapter,  the  person's  entitlement 
under  this  chapter  shall  be  charged  at  the  rate 
of- 

(i)  75  percent  of  a  month  in  the  case  of  pay- 
ments made  in  accordance  with  paragraph 

(1)(A); 
(ii)  55  percent  of  a  month  in  the  case  of 

pajnnents  made  in  accordance  with  paragraph 

(l)(B);and 
(iii)  35  percent  of  a  month  in  the  case  of 

pajnnents  made  in  accordance  with  paragraph 

(1)(C). 

(B)  Any  such  charge  to  the  entitlement  shall 
be  reduced  proportionately  in  accordance  with 
the  reduction  in  payment  under  paragraph  (2). 
(e)(1)  The  amount  of  the  monthly  education- 
al assistance  allowance  payable  to  a  person  pur- 
suing a  cooperative  program  under  this  chapter 
shall  be  80  percent  of  the  monthly  allowance 
otherwise  payable  to  such  person  imder  this 
chapter. 

(2)  For  each  month  that  a  person  is  paid  a 
monthly  educational  assistance  allowance  for 
pursuit  of  a  cooperative  program  under  this 
chapter,  the  person's  entitlement  under  this 
chapter  shall  be  charged  at  the  rate  of  80  per- 
cent of  a  month. 

(f)(1)(A)  The  amount  of  the  educational  as- 
sistance allowance  payable  imder  this  chapter 
to  a  person  who  enters  into  an  agreement  to 
pursue,  and  is  pursuing,  a  program  of  education 
exclusively  by  correspondence  is  an  amount 
equal  to  55  percent  of  the  established  charge 
which  the  institution  requires  nonveterans  to 
pay  for  the  course  or  courses  pursued  by  such 
person. 

(B)  For  purposes  of  subparagraph  (A),  the 
term  "established  charge"  means  the  lesser  of— 
(i)  the  charge  for  the  course  or  courses  de- 
termined on  the  basis  of  the  lowest  extended 
time  payment  plan  offered  by  the  institution 
and  approved  by  the  appropriate  State  ap- 
proving agency;  or 
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(ii)  the  actual  charge  to  the  person  for  such 
course  or  courses. 

(C)  Such  allowance  shall  be  paid  quarterly  on 
a  pro  rata  basis  for  the  lessons  completed  by 
the  person  and  serviced  by  the  institution. 

(2)  In  each  case  in  which  the  amount  of  edu- 
cational assistance  is  determined  under  para- 
graph (1),  the  period  of  entitlement  of  the 
person  concerned  shall  be  charged  with  one 
month  for  each  amount  equal  to  the  amount  of 
the  monthly  rate  payable  under  subsection 
(b)(1)(A)  for  the  fiscal  year  concerned  which  is 
paid  to  the  individual  as  an  educational  assist- 
ance allowance. 

(g)(1)  Each  individual  who  is  pursuing  a  pro- 
gram of  education  consisting  exclusively  of 
flight  training  approved  as  meeting  the  require- 
ments of  section  2136(c)  of  this  title  shall  be 
paid  an  educational  assistance  allowance  imder 
this  chapter  in  the  amount  equal  to  60  percent 
of  the  established  charges  for  tuition  and  fees 
(other  than  tuition  and  fees  charged  for  or  at- 
tributable to  solo  flying  hours)  which  similarly 
circiunstanced  nonveterans  enrolled  in  the 
same  flight  course  are  required  to  pay. 

(2)  No  educational  assistance  allowance  may 
be  paid  under  this  chapter  to  an  individual  for 
any  month  during  which  such  individual  is  pur- 
suing a  program  of  education  consisting  exclu- 
sively of  flight  training  until  the  Secretary  has 
received  from  that  individual  and  the  institu- 
tion providing  such  training  a  certification  of 
the  flight  training  received  by  the  individual 
during  that  month  and  the  tuition  and  other 
fees  charged  for  that  training. 

(3)  The  period  of  entitlement  of  an  individual 
pursuing  a  program  of  education  described  in 
paragraph  (1)  shall  be  charged  with  one  month 
for  each  amount  equal  to  the  amount  of  the 
monthly  rate  payable  imder  subsection 
(b)(1)(A)  for  the  fiscal  year  concerned  which  is 
paid  to  that  individual  as  an  educational  assist- 
ance allowance  for  such  program. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VI, 
§§  642(a),  (b),  645(a)(1),  (b)(1),  Nov.  29,  1989, 
103  Stat.  1456,  1458;  Pub.  L.  101-237,  title  IV, 
§  422(b)(2),  Dec.  18,  1989,  103  Stat.  2089;  Pub.  L. 
102-25,  title  III,  §  337(b),  Apr.  6,  1991.  105  Stat. 
90;  Pub.  L.  102-83,  §  5(c)(2),  Aug.  6,  1991,  105 
Stat.  406;  Pub.  L.  X02-127,  §  2(d),  Oct.  10,  1991, 
105  Stat.  621.) 

Amendments 

1991— Subsec.  (b).  Pub.  L.  102-25,  §  337(b)(1).  desig- 
nated existing  provisions  as  par.  (1)  and  substituted 
"Except  as  provided  in  paragraph  (2)  and"  for  "Except 
as  provided  in",  redesignated  former  pars.  (1)  to  (4)  as 
subpars.  (A)  to  (D),  respectively,  and  added  par.  (2). 

Subsec.  (c)(2).  Pub.  I*.  102-83  substituted  "section 
3695  of  title  38"  for  "section  1795  of  title  38". 

Subsec.  (c)(3).  Pub.  L.  102-127  added  par.  (3). 

Subsecs.  (f)(2),  (g)(3).  Pub.  L.  102-25,  S  337(b)(2),  (3). 
substituted  "amount  equal  to  the  amoimt  of  the 
monthly  rate  payable  imder  subsection  (b)(1)(A)  for 
the  fiscal  year  concerned"  for  "$140". 

1989— Subsec.  (b).  Pub.  K  101-237.  $  422(b)(2)(A),  in 
introductory  provisions,  substituted  "subsections  (d) 
through  (g)"  for  "subsections  (d)  through  (f )". 

Pub.  L.  101-189.  §  645(b)(1).  in  introductory  provi- 
sions, substituted  "of  an  educational  assistance  allow- 
ance" for  "and  educational  assistance  aUowance". 

Pub.  L.  101-189.  5  642(b)(1).  in  introductory  provi- 
sions, substituted  "Except  as  provided  in  subsections 


(d)  through  (f),  each"  for  "Each"  and  inserted 
".  through  the  Secretary  of  Veterans  Affairs."  after 
"Secretary  concerned". 

Subsec.  (b)(4).  Pub.  L.  101-189.  §  645(a)(1).  substitut- 
ed "Secretary  of  Veterans  Affairs"  for  "Administrator 
of  Veterans'  Affairs". 

Subsec.  (c)(1).  Pub.  L.  101-189.  §  642(a).  amended 
par.  (1)  generally.  Prior  to  amendment,  par.  (1)  read  as 
follows:  "Educational  assistance  may  only  be  provided 
under  this  chapter  for  pursuit  of  a  program  of  educa- 
tion at  an  institution  of  higher  learning  and  may  not 
be  provided  to  a  person  after  the  person  has  complet- 
ed a  coiurse  of  instruction  required  for  the  award  of  a 
baccalaureate  degree  or  the  equivalent  evidence  of 
completion  of  study." 

Subsecs.  (d)  to  (f ).  Pub.  L.  101-189.  §  642(b)(2),  added 
subsecs.  (d)  to  (f ). 

Subsec.  (g).  Pub.  L.  101-237.  §  422(b)(2)(B).  added 
subsec.  (g). 

Effective  Date  of  1989  Amendments 

Section  422(d)  of  Pub.  L.  101-237  provided  that: 
"The  amendments  made  by  this  section  [amending 
this  section,  section  2136  of  this  title,  and  sections 
1432  [now  3032]  and  1434  [now  3034]  of  Title  38.  Vet- 
erans* Benefits]  shall  take  effect  on  September  30, 
1990." 

Section  642(d)  of  Pub.  L.  101-189  provided  that: 
"The  amendments  made  by  this  section  [amending 
this  section  and  section  2136  of  this  title]  shall  apply 
with  respect  to  any  person  who  after  September  30. 
1990.  meets  the  requirements  set  forth  in  subpara- 
graph (A)  or  (B)  of  section  2132(a)(1)  of  title  10. 
United  States  Code." 

§  2132.  Eligibility  for  educational  assistance 

ISee  main  edition  for  text  of  (a)  and  (6)] 

(c)  Each  person  who  becomes  entitled  to  edu- 
cational assistance  under  subsection  (a)  shall  at 
the  time  the  person  becomes  so  entitled  be 
given  a  statement  in  writing  simunarizing  the 
provisions  of  this  chapter  and  stating  clearly 
and  prominently  the  substance  of  sections  2134 
and  2135  of  this  title  as  such  sections  may 
apply  to  the  person.  At  the  request  of  the  Sec- 
retary of  Veterans  Affairs,  the  Secretary  of  De- 
fense shall  transmit  a  notice  of  entitlement  for 
each  such  person  to  that  Secretary. 

(d)  A  person  who  serves  in  the  Selected  Re- 
serve may  not  receive  credit  for  such  service 
under  both  the  program  established  by  chapter 
30  of  title  38  and  the  program  established  by 
this  chapter  but  shall  elect  (in  such  form  and 
manner  as  the  Secretary  of  Veterans  Affairs 
may  prescribe)  the  program  to  which  such  serv- 
ice is  to  be  credited.  However,  a  person  may  not 
receive  credit  under  the  program  established  by 
this  chapter  for  service  (in  any  grade)  on  full- 
time  active  duty  or  full-time  National  Guard 
duty  for  the  purpose  of  organizing,  administer- 
ing, recruiting,  instructing,  or  training  the  re- 
serve components  in  a  position  which  is  includ- 
ed in  the  end  strength  required  to  be  author- 
ized each  year  by  section  115(a)(1)(B)  of  this 
title. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VI, 
§§  643(a),  645(a),  (b)(2),  Nov.  29,  1989,  103  Stat. 
1458;  Pub.  L.  102-25,  title  VII,  §  701(f)(6),  Apr. 
6,  1991, 105  Stat.  115.) 
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Amendments 

1991— Subsec.  (d).  Pub.  L.  102-25  substituted  "sec- 
tion 115(a)(1)(B)"  for  "section  115(b)(l)(A)(ii)". 

1989— Subsec.  (c).  Pub.  L.  101-189.  §  645(a),  substi- 
tuted "Secretary  of  Veterans  Affairs"  for  "Administra- 
tor of  Veterans'  Affairs"  and  "to  that  Secretary"  for 
"to  the  Administrator". 

Subsec.  (d).  Pub.  L.  101-189,  §  645(a)(1),  (b)(2),  sub- 
stituted "A  person"  for  "An  individual"  and  "Secre- 
tary of  Veterans  Affairs"  for  "Administrator  of  Veter- 
ans' Affairs". 

Pub.  L.  101-189,  §  643(a),  inserted  at  end  "However, 
a  person  may  not  receive  credit  under  the  program  es- 
tablished by  this  chapter  for  service  (in  any  grade)  on 
full-time  active  duty  or  full-time  National  Guard  duty 
for  the  purpose  of  organizing,  administering,  recruit- 
ing, instructing,  or  training  the  reserve  components  in 
a  position  which  is  included  in  the  end  strength  re- 
quired to  be  authorized  each  year  by  section 
115(b)(l)(A)(ii)  of  this  title." 

Savings  Provision 

Section  643(b)  of  Pub.  L.  101-189  provided  that: 
"The  amendment  made  by  subsection  (a)  [amending 
this  section]  shall  not  affect  the  eligibility  for  educa- 
tional assistance  of  any  person  who  before  the  date  of 
the  enactment  of  this  Act  [Nov.  29,  1989]  is  entitled  to 
educational  assistance  under  section  2131(a)  of  title 
10,  United  States  Code." 

§  2133.  Time  limitation  for  use  of  entitlement 

{.See  main  edition  for  text  ofia)1 

(b)  iSee  main  edition  for  text  of  {1)1 

(2)  The  provisions  of  section  3031(f)  of  title 
38  shall  apply  to  the  period  of  entitlement  pre- 
scribed by  subsection  (a). 

(3)  The  provisions  of  section  3031(d)  of  title 
38  shall  apply  to  the  period  of  entitlement  pre- 
scribed by  subsection  (a)  in  the  case  of  a  disabil- 
ity incurred  in  or  aggravated  by  service  in  the 
Selected  Reserve. 

(4)(A)  In  the  case  of  a  member  of  the  Select- 
ed Reserve  of  the  Ready  Reserve  who.  during 
the  Persian  Gulf  War,  serves  on  active  duty 
pursuant  to  an  order  to  active  duty  issued 
under  section  672(a),  (d),  or  (g),  673,  or  673b  of 
this  title— 

(i)  the  period  of  such  active  duty  service 
plus  four  months  shall  not  be  considered  in 
determining  the  expiration  date  applicable  to 
such  member  under  subsection  (a);  and 

(ii)  the  member  may  not  be  considered  to 
have  been  separated  from  the  Selected  Re- 
serve for  the  purposes  of  clause  (2)  of  such 
subsection  by  reason  of  the  commencement  of 
such  active  duty  service. 

(B)  For  the  purposes  of  this  paragraph,  the 
term  "Persian  Gulf  War"  shall  have  the  mean- 
ing given  such  term  in  section  101(33)  of  title 
38. 

(As  amended  Pub.  L.  102-83,  §  5(c)(2),  Aug.  6, 
1991,  105  Stat.  406;  Pub.  L.  102-127,  §  3,  Oct.  10, 
1991,  105  Stat.  622.) 

AMENDioanrs 

1991— Subsec.  (b)(2),  (3).  Pub.  L.  102-83  substituted 
"section  3031(f)  of  title  38"  for  "section  1431(f)  of  title 
38"  in  par.  (2)  and  "section  3031(d)  of  title  38"  for 
"section  1431(d)  of  title  38"  in  par.  (3). 

Subsec.  (b)(4).  Pub.  L.  102-127  added  par.  (4). 


§  2136.  Administration  of  program 

(a)  Educational  assistance  under  this  chapter 
shall  be  provided  through  the  Department  of 
Veterans  Affairs,  imder  agreements  to  be  en- 
tered into  by  the  Secretary  of  Defense,  and  by 
the  Secretary  of  Transportation,  with  the  Sec- 
retary of  Veterans  Affairs.  Such  agreements 
shall  include  administrative  procedures  to 
ensure  the  prompt  and  timely  transfer  of  funds 
from  the  Secretary  concerned  to  the  Depart- 
ment of  Veterans  Affairs  for  the  making  of 
pajmaents  under  this  chapter. 

(b)  Except  as  otherwise  provided  in  this  chap- 
ter, the  provisions  of  sections  3470,  3471,  3473, 
3474,  3476.  3482(g),  3483,  and  3485  of  title  38 
and  the  provisions  of  subchapters  I  and  II  of 
chapter  36  of  such  title  (with  the  exception  of 
sections  3680(c),  3686(a),  3687,  and  3692)  shall 
be  applicable  to  the  provision  of  educational  as- 
sistance imder  this  chapter.  The  term  "eligible 
veteran"  and  the  term  "a  person",  as  used  in 
those  provisions,  shall  be  deemed  for  the  pur- 
pose of  the  application  of  those  provisions  to 
this  chapter  to  refer  to  a  person  eligible  for 
educational  assistance  under  this  chapter. 

(c)(1)  The  Secretary  of  Veterans  Affairs  may 
approve  the  pursuit  of  flight  training  (in  addi- 
tion to  a  course  of  flight  training  that  may  be 
approved  under  section  3473(b)  of  title  38)  by 
an  individual  entitled  to  educational  assistance 
under  this  chapter  if — 

(A)  such  training  is  generally  accepted  as 
necessary  for  the  attainment  of  a  recognized 
vocational  objective  in  the  field  of  aviation; 

(B)  the  individual  possesses  a  valid  private 
pilot's  license  and  meets  the  medical  require- 
ments necessary  for  a  commercial  pilot's  li- 
cense; and 

(C)  the  flight  school  courses  meet  Federal 
Aviation  Administration  standards  for  such 
courses  and  are  approved  by  the  Federal 
Aviation  Administration  and  the  State  ap- 
proving agency. 

(2)  This  subsection  shall  not  apply  to  a  course 
of  flight  training  that  commences  on  or  after 
October  1, 1994. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VI, 
§§  642(c),  645(a)(1),  Nov.  29,  1989,  103  Stat. 
1457,  1458;  Pub.  L.  101-237,  title  IV. 
§§  405(d)(3),  422(b)(1),  Dec.  18,  1989,  103  Stat. 
2081,  2089;  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1484(j)(3),  Nov.  5,  1990,  104  Stat.  1718;  Pub.  L. 
102-16,  §  10(b),  Mar.  22,  1991,  105  Stat.  56;  Pub. 
L.  102-83,  §  5(c)(2),  Aug.  6,  1991,  105  Stat.  406.) 

Amendments 

1991— Subsec.  (b).  Pub.  L.  102-83  substituted  "sec- 
tions 3470,  3471,  3473.  3474.  3476.  3482(g).  3483.  and 
3485  of  title  38"  for  "sections  1670.  1671.  1673.  1674. 
1676.  1682(g).  1683.  and  1685  of  title  38"  and  "sections 
3680(c).  3686(a).  3687.  and  3692"  for  "sections  1780(c), 
1786(a).  1787.  and  1792". 

Pub.  L.  102-16  struck  out  "1434(b).  1663."  before 
"1670,"  and  "1780(g)."  before  "1786(a).". 

Subsec.  (c)(1).  Pub.  L.  102-83  substituted  "section 
3473(b)  of  title  38"  for  "section  1673(b)  of  title  38". 

1990— Subsec.  (a).  Pub.  L.  101-510  substituted  "De- 
partment of  Veterans  Affairs"  for  "Veterans*  Adminis- 
tration" in  two  places. 
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1989— Subsec.  (a).  Pub.  L.  101-189,  §  645(a)(1),  substi- 
tuted "Secretary  of  Veterans  Affairs"  for  "Administra- 
tor of  Veterans*  Affairs". 

Subsec.  (b).  Pub.  L.  101-237.  §  405(d)(3).  inserted  ref- 
erence to  section  1685  of  title  38. 

Pub.  L.  101-189.  §  642(c).  amended  first  sentence 
generally  and  substituted  "and  the  term  'a  person',  as 
used"  for  ".  as  used"  in  second  sentence.  Prior  to 
amendment,  first  sentence  read  as  follows:  "Except  as 
otherwise  provided  in  this  chapter,  the  provisions  of 
sections  1663. 1670.  1671.  1673.  1674.  1676.  1682(g).  and 
1683  of  chapter  34  of  title  38  and  the  provisions  of  sub- 
chapters I  and  II  of  chapter  36  of  such  title  (with  the 
exception  of  sections  1780(aK5).  1780(b).  1786. 
1787(b)(1).  and  1792)  shall  be  applicable  to  the  provi- 
sion of  educational  assistance  under  this  chapterv" 

Subsec.  (c).  Pub.  L.  101-237.  1422(b)(1).  adcted 
subsec.  (c). 

Effective  Date  of  1989  Amendments 

Section  405(e)  of  Pub.  L.  101-237  provided  that: 
"The  amendments  made  by  this  section  [amending 
this  section  and  section  1685  [now  34851  of  Title  38r 
Veterans'  Benefits]  shall  take  effect  on  May  1.  1990. 
and  shall  apply  to  services  performed  on  or  after  that 
date." 

AmencUnent  by  section  422(b)(1)  of  Pub.  L.  101-237 
effective  Sept.  30.  1990,  see  section  42acd)  of  Pub.  L. 
101-237,  set  out  as  a  note  under  section  2131  of  this 
title. 

Amendment  by  section  642(c)  of  Pub.  L.  101-189  ap- 
plicable with  respect  to  any  person  who  after  Sept.  30. 
1990.  meets  the  requirements  set  forth  in  section 
2132(a)(1)(A)  or  (B)  of  this  title,  see  section  642(d)  of 
Pub.  L.  101-189,  set  out  as  a  note  under  section  2131  of 
this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2131  of  this 
title. 

CHAPTER  107— EDUCATIONAL  ASSISTANCE 
FOR  PERSONS  ENUSTING  FOR  ACTIVE  DUTY 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  section  2005  of  this 
title;  title  38  sections  3033,  3222,  3681,  3695. 

CHAPTER  108— DEPARTMENT  OF  DEFENSE 
SCHOOLS 

Sec. 

2162.        Preparation  of  budget  requests  for  operation 
of  professional  military  education  schools. 

Amendments 

1990— Pub.  L.  101-510,  div.  A,  title  IX,  §  911(b)(1), 
(2),  Nov.  5,  1990,  104  Stat.  1626,  substituted  "DE- 
PARTMENT OP  DEFENSE  SCHOOLS"  for 
"GRANTING  OP  ADVANCSID  DEGREES  AT  DE- 
PARTMENT OP  DEFENSE  SCHOOLS"  as  chapter 
heading  and  added  item  2162. 

§  2162.  Preparation  of  budget  requests  for  operation 
of  professional  military  education  schools 

(a)  Uniform  Cost  Accounting.— The  Secre- 
tary of  Defense,  with  the  advice  and  assistance 
of  the  Chairman  of  the  Joint  Chiefs  of  Staff, 
shall  promulgate  a  uniform  cost  accoimting 
system  for  use  by  the  Secretaries  of  the  mili- 
tary departments  in  preparing  budget  requests 
for  the  operation  of  professional  military  edu- 
cation schools. 

(b)  Preparation  of  Budget  Reqxtests.— (1) 
Amoimts  requested  for  a  fiscal  year  for  the  op- 
eration of  each  professional  military  education 
school  shall  be  set  forth  as  a  separate  budget 


request  in  the  materials  submitted  by  the  Sec- 
retary of  Defense  to  Congress  in  support  of  the 
budget  request  for  the  Department  of  Defense. 
(2)  The  Secretary  of  a  military  department 
preparing  a  budget  request  for  a  professional 
military  education  school  shall  carefully  consid- 
&r  the  views  of  the  Chairman  of  the  Joint 
Chiefs  of  Staff,  particularly  with  respect  to  the 
amount  of  the  request  for  the  operation  of  the 
schools  of  the  National  Defense  University  and 
the  joint  professional  military  education  curric- 
ula of  the  other  professional  military  education 
schools. 

(0)  Comparison  of  Budget  Requests.— Mate- 
rki^  prepared  in  support  of  the  budget  request 
{or  a  pr(}fessional  military  education  school 
shall  describe  whether  the  amount  requested 
for  that  school  is  comparable  to  the  amounts 
requested  for  other  professional  military  educa- 
tion schools,  taking  into  consideration  the  size 
and  activities  of  the  schools, 
(d)  Definitions.— In  this  section: 

(1>  The  term  "^ofessional  military  educa- 
tion school"  means— 

4A)  the  National  Defense  University; 

(B)  the  Army  War  College; 

(C)  the  College  of  Naval  Warfare; 
<D)  the  Air  War  College; 

(E)  the  United  States  Army  Command 
and  General  Staff  College; 

(P)  the  College  of  Naval  Command  and 
Staff; 

(G)  the  Air  Command  and  Staff  College; 
or 

(H)  the  Marine  Corps  Command  and 
Staff  College. 

(2)  The  term  "National  Defense  University" 
means  the  National  War  College,  the  Armed 
Forces  Staff  College,  and  the  Industrial  Col- 
lege of  the  Armed  Forces. 

(Added    Pub.    L.    101-510,    div.    A,    title    IX, 
§  91t(a),  Nov.  5, 1990, 104  Stat.  1625.) 

Effective  Date 

Section  911(b)[(c)3  of  Pub.  L.  101-510  provided  that: 
"Section  2162  of  title  10,  United  States  Code,  as  added 
by  subsectton  (a),  shall  apply  with  respect  to  fiscal 
years  after  fiscal  year  1991.'* 

CHAPTEai  109— EDUCATIONAL  LOAN 
REPAYMENT  PROGRAMS 

§  2^172.  Education  loans  for  certain  health  profession- 
als who  serve  in  the  Selected  Reserve 

(a)  Under  regulations  prescribed  by  the  Secre- 
tary of  Defense  and  subject  to  the  other  provi- 
sions of  this  section,  the  Secretary  concerned 
may  repay— 

(1)  a  loan  made,  insured,  or  guaranteed 
imder  part  B  of  title  IV  of  the  Higher  Educa- 
tion Act  of  1965  (20  U.S.C.  1071  et  seq.); 

(2)  a  loan  made  under  part  E  of  such  title 
(20  U.S.C.  1087aa  et  seq.)  after  October  1, 
1975; 

(3)  a  health  education  assistance  loan  made 
or  hisured  under  part  C  of  title  VII  of  the 
Public  Health  Service  Act  (42  U.S.C.  294  et 
seq.)  or  imder  part  B  of  title  VIII  of  such  Act 
(42  U.S.C.  297  et  seq.);  and 
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(4)  a  loan  made,  insured,  or  guaranteed 
through  a  recognized  financial  or  educational 
institution  if  that  loan  was  used  to  finance 
education  regarding  a  health  profession  that 
the  Secretary  of  Defense  determines  to  be 
critically  needed  in  order  to  meet  identified 
wartime  combat  medical  skill  shortages. 

ISee  main  edition  for  text  of(b)l 

(c)  iSee  main  edition  for  text  ofiDl 

(2)  Subject  to  paragraph  (3),  the  amount  of  a 
loan  that  may  be  repaid  imder  this  section  on 
behalf  of  any  person  may  not  exceed  $3,000  for 
each  year  of  service  described  in  paragraph  (1). 

iSee  main  edition  for  text  of  (3)1 

(d)  The  authority  provided  in  this  section 
shall  apply  only  in  the  case  of  a  person  first  ap- 
pointed as  a  commissioned  officer  before  Octo- 
ber 1. 1992. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VII, 
I  701(a)-(c),  Nov.  29, 1989, 103  Stat.  1467.) 

References  in  Text 

The  Public  Health  Service  Act,  referred  to  in  subsec. 
(a)(3),  is  act  July  1,  1944,  eh.  373,  58  Stat.  682,  as 
amended.  Part  C  of  title  VII  and  part  B  of  title  VIII  of 
the  Public  Health  Service  Act  are  classified  generally 
to  part  C  (§  294  et  seq.)  of  subchapter  V  and  part  B 
(§  297  et  seq.)  of  subchapter  IV,  respectively,  of  chap- 
ter 6A  of  Title  42,  The  Public  Health  and  Welfare.  For 
complete  classification  of  this  Act  to  the  Code,  see 
Short  Title  note  set  out  under  section  201  of  Title  42 
and  Tables. 

Amendments 

1989— Subsec.  (a)(1).  Pub.  L.  101-189,  §  701(c)(1), 
struck  out  "a  portion  of  before  "a  loan  made". 

Subsec.  (a)(4).  Pub.  L.  101-189,  §  701(a).  added  par. 
(4). 

Subsec.  (c)(2).  Pub.  L.  101-189.  §  701(c)(2).  substitut- 
ed "amount  of"  for  "portion  of". 

Subsec.  (d).  Pub.  L,  101-189.  §  701(b),  substituted 
"October  1, 1992"  for  "October  1. 1990". 

CHAPTER  110— EDUCATIONAL  ASSISTANCE 
FOR  MEMBERS  HELD  AS  CAPTIVES  AND 
THEIR  DEPENDENTS 


Sec. 
2185. 


Programs  to  be  consistent  with  programs  ad- 
ministered by  the  Department  of  Veterans 
Affairs. 

Amendments 

1990-Pub.  L.  101-510.  div.  A.  title  XIV.  §  1484(i)(5). 
Nov.  5,  1990.  104  Stat.  1718.  inserted  "administered 
by"  after  "programs"  in  item  2185. 

1989-~Pub.  L.  101-189.  div.  A,  title  XVI. 
§  1621(a)(7)(B).  Nov.  29.  1989.  103  Stat.  1603,  substitut- 
ed "programs  the  Department  of  Veterans  Affairs"  for 
"programs  administered  by  the  Veterans*  Administra- 
tion" in  item  2185. 

§  2184.  Termination  of  assistance 

Assistance  under  this  chapter— 

(1)  shall  be  discontinued  for  any  person 
whose  conduct  or  progress  is  unsatisfactory 
iinder  standards  consistent  with  those  estab- 
lished under  section  3524  of  title  38;  and 

(2)  may  not  be  provided  for  any  person  for 
more  than  45  months  (or  the  equivalent  in 
other  than  full-time  education  or  training). 


(As  amended  Pub.  L.  102-83,  §  5(c)(2),  Aug.  6, 
1991,  105  Stat.  406.) 

Amendments 

1991— Par.  (1).  Pub.  L.  102-83  substituted  "section 
3524  of  title  38"  for  "section  1724  of  title  38". 

§  2185.  Programs  to  be  consistent  with  programs  ad- 
ministered by  the  Department  of  Veterans  Affairs 

ISee  main  edition  for  textl 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1621(a)(7)(A),  Nov.  29,  1989,  103  Stat.  1603.) 

Amendments 

1989— Pub.  L.  101-189  substituted  "the  Department 
of  Veterans  Affairs"  for  "the  Veterans'  Administra- 
tion" in  section  catchline. 

CHAPTER  111— SUPPORT  OF  SCIENCE,  MATHE- 
MATICS, AND  ENGINEERING  EDUCATION 

Sec. 

2191.  Graduate  fellowships. 

2192.  Science,  mathematics,  and  engineering  edu- 

cation. 

2193.  Science  and  mathematics  education  improve- 

ment program. 

2194.  Education  partnerships. 

2195.  Department  of  Defense  cooperative  educa- 

tion programs. 

2196.  Manufacturing  engineering  education:  grant 

program. 

2197.  Manufacturing  managers  in  the  classroom. 

2198.  Management  training  program  in  Japanese 

language  and  culture. 

2199.  Definitions. 

Amendments 

1991— Pub.  L.  102-190,  div.  A.  title  VIII,  §§  825(a)(2), 
828(b),  Dec.  5,  1991,  105  Stat.  1442,  1444,  struck  out 
item  2196  "Definition"  and  added  items  2196  to  2199. 

1990— Pub.  L.  101-510.  div.  A,  title  II,  §  247(a)(2)(A), 
(C).  Nov.  5,  1990,  104  Stat.  1523,  substituted  "SUP- 
PORT OF  SCIENCE,  MATHEMATICS,  AND  ENGI- 
NEERING EDUCATION"  for  "NATIONAL  DE- 
FENSE SCIENCE  AND  ENGINEERING  GRADU- 
ATE FELLOWSHIPS"  in  chapter  heading  and  added 
items  2192  to  2196. 

§  2191.  Graduate  fellowships 

(a)  The  Secretary  of  Defense  shall  prescribe 
regulations  providing  for  the  award  of  fellow- 
ships to  citizens  and  nationals  of  the  United 
States  who  agree  to  pursue  graduate  degrees  in 
science,  engineering,  or  other  fields  of  study 
designated  by  the  Secretary  to  be  of  priority  in- 
terest to  the  Department  of  Defense. 

(b)  A  fellowship  awarded  pursuant  to  regula- 
tions prescribed  imder  subsection  (a)  shall  be 
known  as  a  "National  Defense  Science  and  En- 
gineering Graduate  Fellowship". 

(c)  National  Defense  Science  and  Engineering 
Graduate  Fellowships  shall  be  awarded  solely 
on  the  basis  of  academic  abUity.  The  Secretary 
shall  take  all  appropriate  actions  to  encourage 
applications  for  such  fellowships  of  persons 
who  are  members  of  groups  (including  minority 
groups,  women,  and  disabled  persons)  which 
historically  have  been  underrepresented  in  sci- 
ence and  technology  fields.  Recipients  shall  be 
selected  on  the  basis  of  a  nationwide  competi- 
tion. The  award  of  a  fellowship  under  this  sec- 
tion may  not  be  predicated  on  the  geographic 
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region  in  which  the  recipient  lives  or  the  geo- 
graphic region  in  which  the  recipient  will 
pursue  an  advanced  degree. 

(d)  The  regulations  prescribed  under  this  sec- 
tion shall  include— 

(1)  the  criteria  for  award  of  fellowships; 

(2)  the  procedures  for  selecting  recipients; 

(3)  the  basis  for  determining  the  amount  of 
a  fellowship;  and 

(4)  the  maximum  amount  that  may  be 
awarded  to  an  individual  during  an  academic 
year. 

(Added  Pub.  L.  101-189,  div.  A,  title  VIII, 
§  843(d)(1),  Nov.  29,  1989, 103  Stat.  1516.) 

§  2192.  Science,  mathematics,  and  engineering  educa- 
tion 

(a)  The  Secretary  of  Defense,  in  consultation 
with  the  Secretary  of  Education,  shall,  on  a 
continuing  basis— 

(1)  identify  actions  which  the  Department 
of  Defense  may  tal^e  to  improve  education  in 
the  scientific,  mathematics,  and  engineering 
skills  necessary  to  meet  the  long-term  nation- 
al defense  needs  of  the  United  States  for  per- 
sonnel proficient  in  such  skills;  and 

(2)  establish  and  conduct  programs  to  carry 
out  such  actions. 

(b)  The  Secretary  shall  designate  an  individ- 
ual within  the  Office  of  the  Secretary  of  De- 
fense to  advise  and  assist  the  Secretary  regard- 
ing matters  relating  to  science,  mathematics, 
and  engineering  education  and  training. 

(Added  Pub.  L.  101-510,  div.  A,  title  II, 
§  247(a)(1),  Nov.  5, 1990, 104  Stat.  1521.) 

Department  of  Defense  Support  for  Science, 
Mathebiatics,  and  Engineering  Education 

Pub.  L.  102-190,  div.  A,  title  VIII,  §  829.  Dec.  5.  1991, 
105  Stat.  1444,  provided  that: 

"(a)  Science,  Mathematics,  and  Engineering  Educa- 
tion Support  Master  Plan.— (1)  At  the  same  time 
that  the  President  submits  to  Congress  the  budget  for 
each  of  fiscal  years  1993  through  1997  pursuant  to  sec- 
tion 1105  of  title  31,  United  States  Code,  the  Secretary 
of  Defense  shall  submit  to  Congress  a  master  plan  for 
activities  by  the  Department  of  Defense  during  the 
next  fiscal  year  to  support  education  in  science,  math- 
ematics, and  engineering  at  all  levels  of  education  in 
the  United  States.  Each  such  plan  shall  be  developed 
in  consultation  with  the  Secretary  of  Education. 

"(2)  The  activities  provided  for  in  the  plan  submit- 
ted under  paragraph  (1)  for  any  fiscal  year  shall  con- 
tribute to  the  achievement  of  the  national  education 
goals  stated  in  the  Report  of  the  Committee  on  Educa- 
tion and  Human  Resources  of  the  Federal  Coordinat- 
ing Council  for  Science,  Enc^eering,  and  Technology 
that  was  submitted  to  Congress  with  the  submission  of 
the  budget  for  fiscal  year  1992. 

"(3)  Each  such  plan  shall  provide  the  basis  for  the 
Secretaries  of  the  military  departments  and  the  heads 
of  the  Defense  Agencies  of  the  Department  of  De- 
fense— 

''(A)  to  define  the  programs  of  the  military  depart- 
ments and  Defense  Agencies  to  support  the  achieve- 
ment of  the  goals  referred  to  in  paragraph  (2);  and 

"(B)  to  allocate  resources  for  such  programs. 
"(b)  Content  of  Plan.— The  plan  under  subsection 
(a)  for  a  fiscal  year  shall  include  the  following: 

"(DA  description  of  each  action  for  the  improve- 
ment of  scientific,  mathematics,  and  engineering 
education  identified  by  the  Secretary  of  Defense 
under  sections  2191  through  2195  of  title  10,  United 


States  Code,  for  such  fiscal  year  and  the  funds  that 
are  provided  in  the  budget  for  such  fiscal  year  for 
such  action. 

"(2)  The  long-range  goals  and  priorities  of  the  De- 
partment of  Defense  for  improving  the  Depart- 
ment's support  for  science,  mathematics,  and  engi- 
neering education  programs,  including— 

"(A)  education  programs  within,  or  directly  sup- 
ported by,  the  Department  of  Defense; 

"(B)  education  programs  in  other  departments 
and  agencies  of  the  Federal  Government; 

"(C)  education  programs  at  elementary,  second- 
ary, and  postsecondary  educational  institutions; 
and 

"(D)  other  programs  within  or  supported  by  the 
Department  of  Defense  that  are  potentially  capa- 
ble of  assisting  local  education  agencies  to  inte- 
grate advanced  technology  into  their  classrooms 
that  will  improve  student  learning  with  science, 
mathematics,  and  engineering. 
"(c)  Role  of  Director,  Defense  Research  and  Engi- 
neering.—Subject  to  the  authority,  direction,  and  con- 
trol of  the  Secretary  of  Defense,  the  Director  of  De- 
fense Research  and  Engineering  shall  perform  the 
duties  of  the  Secretary  under  this  section. 

"(d)  Implementation  Report.— Not  later  than  March 
15, 1992,  the  Secretary  of  Defense  shall  submit  to  Con- 
gress a  report  on  steps  taken  by  the  Department  of 
Defense  to  encourage  science,  mathematics,  and  engi- 
neering teachers  returning  to  the  United  States  from 
teaching  assignments  in  the  Department  of  Defense 
Overseas  Dependents  School  System  to  continue  to 
teach  in  those  subject  areas  in  local  education  agen- 
cies and  in  military  impact  aid  schools  throughout  the 
United  States." 

§2193.  Science  and  mathematics  education  improve- 
ment program 

(a)(1)  The  Secretary  of  Defense  may,  in  ac- 
cordance with  the  provisions  of  this  subsection, 
carry  out  a  program  for  awarding  grants  to  stu- 
dents who  have  been  accepted  for  enrollment 
in,  or  who  are  enrolled  in,  an  institution  of 
higher  education  as  undergraduate  or  graduate 
students  in  scientific  and  engineering  disci- 
plines critical  to  the  national  security  functions 
of  the  Department  of  Defense. 

(2)  Grant  proceeds  shall  be  disbursed  on 
behalf  of  students  awarded  grants  under  this 
subsection  to  the  institutions  of  higher  educa- 
tion at  which  the  students  are  enrolled.  No 
grant  proceeds  shall  be  disbursed  on  behalf  of  a 
student  until  the  student  is  enrolled  at  an  insti- 
tution of  higher  education. 

(3)  The  amount  of  a  grant  awarded  a  student 
imder  this  subsection  may  not  exceed  the  stu- 
dent's cost  of  attendance. 

(4)  The  amount  of  a  grant  awarded  a  student 
under  this  subsection  shall  not  be  reduced  on 
the  basis  of  the  student's  receipt  of  other  forms 
of  Federal  student  financial  assistance,  but 
shall  be  taken  into  account  in  determining  the 
eligibility  of  the  student  for  those  other  forms 
of  Federal  student  financial  assistance. 

(5)  The  Secretary  shall  give  priority  to  award- 
ing grants  under  this  subsection  in  a  manner 
likely  to  stimulate  the  interest  of  women  and 
members  of  minority  groups  in  pursuing  scien- 
tific and  engineering  careers.  The  Secretary 
may  consider  the  financial  need  of  applicants  in 
making  awards  in  accordance  with  such  priori- 
ty. 

(b)  The  Secretary  of  Defense,  in  coordination 
with  the  Secretary  of  Education,  may  establish 
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programs  for  the  purpose  of  improving  the 
mathematics  and  scientific  knowledge  and  skills 
of  elementiury  and  secondary  school  students 
and  faculty  members, 
(c)  In  this  section: 

(1)  The  term  "institution  of  higher  educa- 
tion" has  the  meaning  given  such  term  in  sec- 
tion 1201(a)  of  the  Higher  Education  Act  of 
1965  (20  U.S.C.  1141(a)). 

(2)  The  term  "cost  of  attendance"  has  the 
meaning  given  such  term  in  section  472  of  the 
Higher  Education  Act  of  1965  (20  U.S.C. 
1087K). 

(Added    Pub.    L.    101-510.    div.    A,    title    II, 
§  247(a)(1),  Nov.  5, 1990, 104  Stat.  1521.) 

§  2194.  Education  partnerships 

(a)  The  Secretary  of  Defense  shall  authorize 
the  director  of  each  defense  laboratory  to  enter 
into  one  or  more  education  partnership  agree- 
ments with  educational  institutions  in  the 
United  States  for  the  purpose  of  encouraging 
and  enhancing  study  in  scientific  disciplines  at 
all  levels  of  education.  The  educational  institu- 
tions referred  to  in  the  preceding  sentence  are 
local  education  agencies,  colleges,  universities, 
and  any  other  nonprofit  institutions  that  are 
dedicated  to  improving  science,  mathematics, 
and  engineering  education. 

(b)  Under  a  partnership  agreement  entered 
into  with  an  educational  institution  imder  this 
section,  the  director  of  a  defense  laboratory 
may  provide  assistance  to  the  educational  insti- 
tution by— 

(1)  loaning  defense  laboratory  equipment  to 
the  institution; 

(2)  transferring  to  the  institution  defense 
laboratory  equipment  determined  by  the  di- 
rector to  be  surplus; 

(3)  making  laboratory  personnel  available 
to  teach  science  courses  or  to  assist  in  the  de- 
velopment of  science  courses  and  materials 
for  the  institution; 

(4)  involving  faculty  and  students  of  the  in- 
stitution in  defense  laboratory  research 
projects; 

(5)  cooperating  with  the  institution  in  de- 
veloping a  program  under  which  students 
may  be  given  academic  credit  for  work  on  de- 
fense laboratory  research  projects;  and 

(6)  providing  academic  and  career  advice 
and  assistance  to  students  of  the  institution. 

(c)  The  Secretary  of  Defense  shall  ensure 
that  the  director  of  each  defense  laboratory 
shall  give  a  priority  imder  this  section  to  enter- 
ing into  an  education  partnership  agreement 
with  one  or  more  historically  Black  colleges 
and  universities  and  other  minority  institutions 
referred  to  in  paragraphs  (3),  (4),  and  (5)  of  sec- 
tion 312(b)  of  the  Higher  Education  Act  of  1965 
(20  U.S.C.  1058(b)). 

(d)  The  Secretary  of  Defense  shall  ensure 
that,  in  entering  into  education  partnership 
agreements  under  this  section,  the  director  of  a 
defense  laboratory  gives  a  priority  to  providing 
assistance  to  educational  institutions  serving 
women,  members  of  minority  groups,  and  other 
groups  of  individuals  who  traditionally  are  in- 
volved in  the  engineering  and  science  profes- 
sions in  disproportionately  low  numbers. 


(e)  In  this  section,  the  term  "local  education 
agency"  has  the  meaning  given  such  term  in 
section  1471(12)  of  the  Elementary  and  Second- 
ary Education  Act  of  1965  (20  U.S.C.  2891(12)). 

(Added    Pub.    L.    101-510,    div.    A,    title    II, 
§  247(a)(1),  Nov.  5,  1990, 104  Stat.  1522.) 

§  2195.  Department  of  Defense  cooperative  education 
programs 

(a)  The  Secretary  of  Defense  shall  ensure 
that  the  director  of  each  defense  laboratory  es- 
tablishes, in  association  with  one  or  more 
public  or  private  colleges  or  universities  in  the 
United  States  or  one  or  more  consortia  of  col- 
leges or  universities  in  the  United  States,  coop- 
erative work-education  programs  for  under- 
graduate and  graduate  students. 

(b)  Under  a  cooperative  work-education  pro- 
gram established  under  subsection  (a),  a  direc- 
tor referred  to  in  that  subsection  may,  without 
regard  to  any  applicable  non-statutory  limita- 
tion on  the  number  of  authorized  personnel  or 
on  the  aggregate  amount  of  any  personnel 
cost— 

(1)  make  an  offer  for  participation  in  the 
cooperative  work-education  program  directly 
to  a  student  and  appoint  such  student  to  an 
entry-level  position  of  employment  in  the  lab- 
oratory of  such  director; 

(2)  pay  such  person  a  rate  of  basic  pay,  not 
to  exceed  the  maximum  rate  of  pay  provided 
for  grade  GS-9  under  the  General  Schedule 
under  section  5332  of  title  5,  that  is  competi- 
tive with  compensation  levels  provided  for 
entry-level  positions  in  similar  industry-spon- 
sored cooperative  work-education  programs; 

(3)  pay  all  travel  expenses  between  the  col- 
lege or  university  in  which  the  student  is  en- 
rolled and  the  laboratory  concerned  for  not 
more  than  six  round  trips  per  year;  and 

(4)  pay  all  or  part  of  such  fees,  charges,  and 
costs  related  to  the  participation  of  such  stu- 
dent in  the  cooperative  work-education  pro- 
gram as  tuition,  matriculation  fees,  charges 
for  library  and  laboratory  services,  materials, 
and  supplies,  and  the  purchase  or  rental  price 
of  books. 

(c)  A  director  of  a  defense  laboratory  may— 

(1)  require  a  student,  as  a  condition  for  re- 
ceiving payments  referred  to  in  subsection 
(b)(4),  to  enter  into  a  written  agreement  to 
continue  employment  in  such  defense  labora- 
tory for  a  period  of  service  specified  in  the 
agreement;  or 

(2)  make  such  payments  without  requiring 
such  an  agreement. 

(Added    Pub.    L.    101-510,    div.    A,    title    II, 
§  247(a)(1),  Nov.  5,  1990,  104  Stat.  1522.) 

§2196.  Manufacturing  engineering  education:  grant 
program 

(a)  Establishment  of  Grant  Program.— (1) 
The  Secretary  of  Defense  shall  establish  a  pro- 
gram under  which  the  Secretary  makes  grants 
to  support— 

(A)  the  enhancement  of  existing  programs 

in  manufacturing  engineering  education;  or 


Page  1157 


TITLE  10— ARMED  FORCES 


§2196 


(B)  the  establishment  of  new  programs  in 
manufacturing  engineering  education  that 
meet  such  requirements. 

(2)  Grants  under  this  section  may  be  made  to 
institutions  of  higher  education  or  to  consortia 
of  such  institutions. 

(3)  The  Secretary  shall  establish  the  program 
in  consultation  with  the  Secretary  of  Educa- 
tion, the  Director  of  the  National  Science 
Foundation,  and  the  Director  of  the  Office  of 
Science  and  Technology  Policy. 

(b)  New  Programs  in  Manufacturing  Engi- 
neering Education.— A  program  in  manufactur- 
ing engineering  education  to  be  established  at 
an  institution  of  higher  education  may  be  con- 
sidered to  be  a  new  program  for  the  purpose  of 
subsection  (a)(1)(B)  regardless  of  whether  the 
program  is  to  be  conducted— 

(1)  within  an  existing  department  in  a 
school  of  engineering  of  the  institution; 

(2)  within  a  manufacturing  engineering  de- 
partment to  be  established  separately  from 
the  existing  departments  within  such  school 
of  engineering;  or 

(3)  within  a  manufacturing  engineering 
school  or  center  to  be  established  separately 
from  an  existing  school  of  engineering  of 
such  institution. 

(c)  MiNiBfUM  Number  of  Grants  for  New 
Programs.— Of  the  total  nimiber  of  grants 
awarded  pursuant  to  this  section,  at  least  one- 
third  shall  be  awarded  for  the  purpose  stated  in 
subsection  (a)(1)(B). 

(d)  Geographical  Distribxttion  of  Grants.— 
In  awarding  grants  imder  this  subsection,  the 
Secretary  shall,  to  the  maximum  extent  practi- 
cable, avoid  geographical  concentration  of 
grant  awards. 

(e)  Coordination  of  Grant  Program  With 
THE  National  Science  Foundation.— The  Secre- 
tary of  Defense  and  the  Director  of  the  Nation- 
al Science  Foimdation  shall  enter  into  an  agree- 
ment for  carrying  out  the  grant  program  estab- 
lished pursuant  to  this  section.  The  agreement 
shall  include  procedures  to  ensure  that  the 
grant  program  is  fully  coordinated  with  similar 
existing  programs  of  the  National  Science 
Foimdation. 

(f)  Covered  Programs.— (1)  A  program  of  en- 
gineering education  supported  with  a  grant 
awarded  pursuant  to  this  section  shall  meet  the 
requirements  of  this  section. 

(2)  Such  a  grant  may  be  made  for  a  program 
of  education  to  be  conducted  at  the  imdergrad- 
uate  level,  at  the  graduate  level,  or  at  both  the 
imdergraduate  and  graduate  levels. 

(g)  Components  of  Program.— The  program 
of  education  for  which  such  a  grant  is  made 
shall  be  a  consolidated  and  integrated  multi- 
disciplinary  program  of  education  having  each 
of  the  following  components: 

(1)  Multidisciplinary  instruction  that  en- 
compasses the  total  manufacturing  engineer- 
ing enterprise  and  that  may  include— 

(A)  manufacturing  engineering  education 
and  training  through  classroom  activities, 
laboratory  activities,  thesis  projects,  indi- 
vidual or  team  projects,  and  visits  to  indus- 
trial facilities,  consortia,  or  centers  of  excel- 
lence in  the  United  States  and  foreign  coun- 
tries; 


(B)  faculty  development  programs; 

(C)  recruitment  of  educators  highly  quali- 
fied in  manufacturing  engineering; 

(D)  presentation  of  seminars,  workshops, 
and  training  for  the  development  of  specific 
research  or  education  skills;  and 

(E)  activities  involving  interaction  be- 
tween the  institution  of  higher  education 
conducting  the  program  and  industry,  in- 
cluding programs  for  visiting  scholars  or  in- 
dustry executives. 

(2)  Opportunities  for  students  to  obtain 
work  experience  in  manufacturing  through 
such  activities  as  internships,  summer  job 
placements,  or  cooperative  work-study  pro- 
grams. 

(3)  Faculty  and  student  research  that  is  di- 
rectly related  to,  and  supportive  of,  the  edu- 
cation of  undergraduate  or  graduate  students 
in  advanced  manufacturing  science  and  tech- 
nology because  of — 

(A)  the  increased  imderstanding  of  ad- 
vanced manufacturing  science  and  technol- 
ogy that  is  derived  from  such  research;  and 

(B)  the  enhanced  quality  and  effective- 
ness of  the  instruction  that  result  from  that 
increased  understanding. 

(h)  Grant  Proposals.— The  Secretary  of  De- 
fense, in  coordination  with  the  Director  of  the 
National  Science  Foundation,  shall  solicit  from 
institutions  of  higher  education  in  the  United 
States  (and  from  consortia  of  such  institutions) 
proposals  for  grants  to  be  made  pursuant  to 
this  section  for  the  support  of  programs  of 
manufacturing  engineering  education  that  are 
consistent  with  the  purposes  of  this  section. 

(i)  Merit  Competition.— Applications  for 
grants  shall  be  evaluated  on  the  basis  of  merit 
pursuant  to  competitive  procedures  prescribed 
by  the  Secretary  in  consultation  with  the  Di- 
rector of  the  National  Science  Foundation. 

(j)  Selection  Criteria.— The  Secretary  may 
select  a  proposal  for  the  award  of  a  grant  pur- 
suant to  this  section  if  the  proposal,  at  a  mini- 
mum, does  each  of  the  following: 

(1)  Contains  innovative  approaches  for  im- 
proving engineering  education  in  manufactur- 
ing technology. 

(2)  Demonstrates  a  strong  commitment  by 
the  proponents  to  apply  the  resources  neces- 
sary to  achieve  the  objectives  for  which  the 
grant  is  to  be  made. 

(3)  Provides  for  the  conduct  of  research 
that  supports  the  instruction  to  be  provided 
in  the  proposed  program  and  is  likely  to  im- 
prove manufacturing  engineering  and  tech- 
nology. 

(4)  Demonstrates  a  significant  level  of  in- 
volvement of  United  States  industry  in  the 
proposed  instructional  and  research  activities. 

(5)  Is  likely  to  attract  superior  students. 

(6)  Proposes  to  involve  fully  qualified  facul- 
ty personnel  who  are  experienced  in  research 
and  education  in  areas  associated  with  manu- 
facturing engineering  and  technology. 

(7)  Proposes  a  program  that,  within  three 
years  after  the  grant  is  made,  is  likely  to  at- 
tract from  sources  other  than  the  Federal 
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Government  the  financial  and  other  support 
necessary  to  sustain  such  program. 

(8)  Proposes  to  achieve  a  significant  level  of 
participation  by  women,  members  of  minority 
groups,  and  individuals  with  disabilities 
through  active  recruitment  of  students  from 
among  such  persons. 

(k)  Federal  Support.— The  amoimt  of  finan- 
cial assistance  furnished  to  an  institution  under 
this  section  may  not  exceed  50  percent  of  the 
estimated  cost  of  carrying  out  the  activities 
proposed  to  be  supported  in  part  with  such  fi- 
nancial assistance  for  the  period  for  which  the 
assistance  is  to  be  provided. 

(Added   Pub.    L.    102-190,    div.    A,    title   VIII, 
§  825(a)(1),  Dec.  5,  1991, 105  Stat.  1438.) 

Prior  Provisions 

A  prior  section  2196,  added  Pub.  L.  101-510,  div.  A, 
title  II.  §  247(a)(1),  Nov.  5,  1990,  104  Stat.  1523,  and 
amended  Pub.  L.  102-25,  title  VII,  §  701(i)(2),  Apr.  6. 
1991,  105  Stat.  116,  which  defined  "defense  laborato- 
ry", was  repealed  by  Pub.  L.  102-190,  div.  A,  title  VIII. 
§  825(a)(1),  Dec.  5.  1991.  105  Stat.  1438.  See  section 
2199  of  this  title. 

Implementation  op  Grant  Program;  Priority  in 
Funding 

Section  825(b)  of  Pub.  L.  102-190  provided  that: 
"Within  one  year  after  the  date  of  the  enactment  of 
this  Act  [Dec.  5.  1991].  the  Secretary  of  Defense,  in 
consultation  with  the  Director  of  the  National  Science 
Foundation,  shall  award  grants  under  section  2196  of 
title  10,  United  States  Code  (as  added  by  subsection 
(a)),  to  institutions  of  higher  education  throughout 
the  United  States." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2197  of  this 
title. 

§  2197.  Manufacturingr  managers  in  the  classroom 

(a)  Establishment  of  Program.— The  Secre- 
tary of  Defense,  in  consultation  with  the  Secre- 
tary of  Education  and  the  Secretary  of  Com- 
merce, shall  conduct  a  program  to  support  the 
following  activities  of  one  or  more  manufactur- 
ing managers  and  experts  at  institutions  of 
higher  education: 

(1)  Identifying  the  education  and  training 
requirements  of  United  States  manufacturing 
firms  located  in  the  same  geographic  region 
as  an  institution  participating  in  the  program. 

(2)  Assisting  in  the  development  of  teaching 
curricula  for  classroom  and  in-f actory  educa- 
tion and  training  classes  at  such  an  institu- 
tion. 

(3)  Teaching  such  classes  and  overseeing 
the  teaching  of  such  classes  by  others. 

(4)  Improving  the  knowledge  and  expertise 
of  permanent  faculty  and  staff  of  such  an  in- 
stitution. 

(5)  Marketing  the  programs  and  facilities  of 
such  an  institution  to  firms  referred  to  in 
paragraph  (1). 

(6)  Coordinating  the  activities  described  in 
the  other  provisions  of  this  subsection  with 
other  programs  conducted  by  the  Federal 
Government,  any  State,  any  local  govern- 
ment, or  any  private,  nonprofit  organization 
to  modernize  United  States  manufacturing 
firms,  especially  the  regional  centers  for  the 


transfer  of  manufacturing  technology  and 
programs  receiving  financial  assistance  under 
section  2196  of  this  title. 

(b)  Merit  Competition.— Applications  for  as- 
sistance under  this  section  shall  be  evaluated 
on  the  basis  of  merit  pursuant  to  competitive 
procedures  prescribed  by  the  Secretary. 

(c)  Selection  Criteria.— The  Secretary  shall 
select  institutions  for  the  award  of  financial  as- 
sistance under  this  section  from  among  institu- 
tions submitting  applications  for  such  assist- 
ance that— 

(1)  demonstrate  that  the  proposed  activities 
are  of  an  appropriate  scale  and  a  sufficient 
quality  to  ensure  long  term  improvement  in 
the  applicant's  capability  to  serve  the  educa- 
tion and  training  needs  of  United  States  man- 
ufacturing firms  in  the  same  region  as  the  ap- 
plicant; 

(2)  demonstrate  a  significant  level  of  indus- 
try involvement  and  support; 

(3)  demonstrate  attention  to  the  needs  of 
any  United  States  industries  that  supply 
manufactured  products  to  the  Department  of 
Defense  or  to  a  contractor  of  the  Department 
of  Defense;  and 

(4)  meet  such  other  criteria  as  the  Secre- 
tary may  prescribe. 

(d)  Federal  Support.— The  amount  of  finan- 
cial assistance  furnished  to  an  institution  under 
this  section  may  not  exceed  50  percent  of  the 
estimated  cost  of  carrying  out  the  activities 
proposed  to  be  supported  in  part  with  such  fi- 
nancial assistance  for  the  period  for  which  the 
assistance  is  to  be  provided.  In  no  event  may 
the  amoimt  of  the  financial  assistance  provided 
to  an  institution  exceed  $250,000  per  year.  The 
period  for  which  financial  assistance  is  provided 
an  institution  under  this  section  shall  be  at 
least  two  years  unless  such  assistance  is  earlier 
terminated  for  cause  determined  by  the  Secre- 
tary. 

(Added   Pub.    L.    102-190,    div.    A,    title   VIII, 
§  825(a)(1),  Dec.  5, 1991,  105  Stat.  1440.) 

§2198.  Management  training  program  in  Japanese 
language  and  culture 

(a)  The  Secretary  of  Defense,  in  coordination 
with  the  National  Science  Foundation,  shall  es- 
tablish a  program  for  the  making  of  grants  on  a 
competitive  basis  to  United  States  institutions 
of  higher  education  and  other  United  States 
not-for-profit  organizations  for  the  conduct  of 
programs  for  scientists,  engineers,  and  manag- 
ers to  learn  Japanese  language  and  culture. 

(b)  The  Secretary  of  Defense  shall  prescribe 
in  regulations  the  criteria  for  awarding  a  grant 
imder  the  program  for  activities  of  an  institu- 
tion or  organization  referred  to  in  subsection 
(a),  including  the  following: 

(1)  Whether  scientists,  engineers,  and  man- 
agers of  defense  laboratories  and  Department 
of  Energy  laboratories  are  permitted  a  level 
of  participation  in  such  activities  that  is  bene- 
ficial to  the  development  and  application  of 
defense  critical  technologies  by  such  laborato- 
ries. 
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(2)  Whether  such  activities  include  the 
placement  of  United  States  scientists,  engi- 
neers, and  managers  in  Japanese  government 
and  industry  laboratories— 

(A)  to  improve  the  knowledge  of  such  sci- 
entists, engineers,  and  managers  in  (i)  Japa- 
nese language  and  culture,  and  (ii)  the  re- 
search and  development  and  management 
practices  of  such  laboratories;  and 

(B)  to  provide  opportunities  for  the  en- 
couragement of  technology  transfer  from 
Japan  to  the  United  States. 

(3)  Whether  an  appropriate  share  of  the 
costs  of  such  activities  will  be  paid  out  of 
funds  derived  from  non-Federal  Government 
sources. 

(c)  In  this  section,  the  term  "defense  critical 
technology"  means  a  technology  identified  in 
an  annual  defense  critical  technologies  plan 
submitted  to  the  Congress  under  section  2522 
of  this  title. 

(Added   Pub.    L.    102-190,   div.   A,    title   VIII, 
§  828(a),  Dec.  5, 1991,  105  Stat.  1444.) 

§  2199.  Definitions 

In  this  chapter: 

(1)  The  term  "defense  laboratory"  means  a 
laboratory  operated  by  the  Department  of 
Defense  or  owned  by  the  Department  of  De- 
fense and  operated  by  a  contractor  or  a  facili- 
ty of  a  Defense  Agency  at  which  research  and 
development  activities  are  conducted. 

(2)  The  term  "institution  of  higher  educa- 
tion" has  the  meaning  given  such  term  in  sec- 
tion 1201(a)  of  the  Higher  Education  Act  of 
1965  (20  U.S.C.  1141(a)). 

(3)  The  term  "regional  center  for  the  trans- 
fer of  manufacturing  technology"  means  a  re- 
gional center  for  the  transfer  of  manufactur- 
ing technology  referred  to  in  section  25(a)  of 
the  National  Institute  of  Standards  and  Tech- 
nology Act  (15  U.S.C.  278k). 

(Added   Pub.   L.    102-190,   div.   A,   title   VIII, 
§  825(a)(1),  Dec.  5, 1991, 105  Stat.  1441.) 

PART  IV— SERVICE,  SUPPLY,  AND 
PROCUREMENT 

Chap.  Sec. 

138.       Cooperative  Agreements  with  NATO 

Allies  and  Other  Countries 2341 

149.  Manufacturing  Technology 2511 

150.  Development     of     Dual-Use     Critical 

Technologies 2521 

152.       Issue  of  Supplies,  Services,  and  Facili- 
ties        2540 

172.       Strategic  Environmental  Research  and 

Development  Program 2901 

ABCENDlfflBNTS 

1991— Pub.  L.  102>190,  div.  A,  title  VIII,  §  821(f),  title 
X,  §  1061(a)(27)(A),  Dec.  5,  1991.  105  Stat.  1432.  1474. 
substituted  "Manufacturing"  for  "Maufactiuing"  in 
item  for  chapter  149.  substituted  "Development  of 
Dual-Use  Critical  Technologies"  for  "Issue  to  Armed 
Forces"  in  item  for  chapter  150.  struck  out  item  for 
chapter  151  "Issue  of  Serviceable  Material  Other 
Than  to  Armed  Forces",  and  added  item  for  chapter 
152. 

1990— Pub.  L.  101-510,  div.  A,  title  VIII,  §  823(b)(1), 
title  XVIII,  §  1801(a)(2),  Nov.  5,  1990,  104  Stat.  1602, 


1757,  added  item  for  chapter  149,  redesignated  former 
item  for  chapter  149  as  item  for  chapter  150,  and 
added  item  for  chapter  172. 

1989-Pub.  L.  101-189,  div.  A,  title  IX,  §  931(e)(2), 
Nov.  29,  1989,  103  Stat.  1535,  substituted  "Cooperative 
Agreements"  for  "Acquisition  and  Cross-Servicing 
Agreements"  in  item  for  chapter  138. 

CHAPTER  131— PLANNING  AND  COORDINATION 

Sec. 

2213.  Limitation  on  acquisition  of  excess  supplies. 

2214.  Transfer  of  fimds:  procedure  and  limitations. 
[2215,  2216.  Repealed.] 

Amendments 

1991— Pub.  L.  102-190,  div.  A,  title  III,  §  317(b).  Dec. 
5, 1991, 105  Stat.  1338,  added  item  2213. 

1990— Pub.  L.  101-510,  div.  A,  title  XIII,  §  1331(2), 
title  XIV,  §§  1482(c)(2),  1484(i)(6),  Nov.  5,  1990,  104 
Stat.  1673.  1710.  1718.  struck  out  item  2213  "Coopera- 
tive military  airlift  agreements",  added  item  2214,  and 
struck  out  items  2215  "Reports  on  imobligated  bal- 
ances" and  2216  "Annual  report  on  budgeting  for  in- 
flation". 

§  2208.  Working-capital  funds 

LSee  main  edition  for  text  of  (a)  to  (h)l 

(i)(l)  Regulations  under  subsection  (h)  shall 
authorize  a  working-capital  funded  Army  indus- 
trial facility  (including  a  Department  of  the 
Army  arsenal)  that  manufactures  large  caliber 
cannons,  gun  mounts,  recoil  mechanisms,  am- 
mimition,  munitions,  or  components  thereof  to 
sell  manufactured  articles  or  services  to  a 
person  outside  the  Department  of  Defense  if — 

(A)  in  the  case  of  an  article,  the  article  is 
sold  to  a  United  States  manufacturer,  assem- 
bler, developer,  or  other  concern— 

(i)  for  use  in  developing  new  products; 

(ii)  for  incorporation  into  items  to  be  sold 
to,  or  to  be  used  in  a  contract  with,  an 
agency  of  the  United  States; 

(iii)  for  incorporation  into  items  to  be  sold 
to,  or  to  be  used  in  a  contract  with,  or  to  be 
used  for  purposes  of  soliciting  a  contract 
with,  a  friendly  foreign  government;  or 

(iv)  for  use  in  commercial  products; 

(B)  in  the  case  of  an  article,  the  purchaser 
is  determined  by  the  Department  of  Defense 
to  be  qualified  to  carry  out  the  proposed  work 
involving  the  article  to  be  purchased; 

(C)  the  article  or  service  is  not  readily  avail- 
able to  the  purchaser  from  a  commercial 
soiu-ce  in  the  United  States  in  a  timely 
manner  that  meets  the  requirements  of  the 
purchaser; 

(D)  the  sale  is  to  be  made  on  a  basis  that 
does  not  interfere  with  performance  of  work 
by  the  facility  for  the  Department  of  Defense 
or  for  a  contractor  of  the  Department  of  De- 
fense; and 

(E)  in  the  case  of  services,  the  services  are 
related  to  an  article  authorized  to  be  sold 
under  this  subsection  and  are  to  be  performed 
in  the  United  States  for  the  purchaser. 

(2)  Nothing  in  this  subsection  shall  be  con- 
strued to  affect  the  application  of  the  export 
controls  provided  for  in  section  38  of  the  Arms 
Export  Control  Act  (22  U.S.C.  2778)  to  items 
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which  incorporate  or  are  produced  through  the 
use  of  an  article  sold  under  this  subsection. 

(j)  The  Secretary  of  the  Army  may  authorize 
a  working  capital  funded  Army  industrial  facili- 
ty to  manufacture  or  remanufacture  articles 
and  sell  these  articles,  as  well  as  manufacturing 
or  remanufacturing  services  provided  by  such 
facilities,  to  persons  outside  the  Department  of 
Defense  if — 

(1)  the  person  purchasing  the  article  or 
service  is  fulfilling  a  Department  of  Defense 
contract;  and 

(2)  the  Department  of  Defense  solicitation 
for  such  contract  is  open  to  competition  be- 
tween Department  of  Defense  activities  and 
private  firms. 

(k)  The  Secretary  of  Defense  shall  provide 
that  of  the  total  amount  of  payments  received 
in  a  fiscal  year  by  funds  established  under  this 
section  for  industrial-type  activities,  not  less 
than  3  percent  during  fiscal  year  1985,  not  less 
than  4  percent  during  fiscal  year  1986,  and  not 
less  than  5  percent  during  fiscal  year  1987  shall 
be  used  for  the  acquisition  of  capital  equipment 
for  such  activities. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  VIII, 
§801,  title  XIII,  §1301(6),  Nov.  5,  1990,  104 
Stat.  1588,  1668;  Pub.  L.  102-172,  title  VIII, 
§  8137,  Nov.  26,  1991,  105  Stat.  1212.) 

Amendbients 

1991-^ubsecs.  (j),  (k).  Pub.  L.  102-172  added  subsec. 
(j)  and  redesignated  former  subsec.  (j)  as  (k). 

1990— Subsec.  (i)(l).  Pub.  L.  101-510,  §801,  added 
par.  (1),  redesignated  par.  (3)  as  (2),  and  struck  out 
former  pars.  (1)  and  (2)  which  read  as  follows: 

"(1)  Regulations  under  subsection  (h)  may  authorize 
an  article  manufactured  by  a  working-capital  funded 
Department  of  the  Army  arsenal  that  manufactures 
large  caliber  cannons,  gim  mounts,  or  recoil  mecha- 
nisms to  be  sold  to  a  person  outside  the  Department  of 
Defense  if-— 

"(A)  the  article  is  sold  to  a  United  States  manufac- 
turer, assembler,  or  developer  (i)  for  use  in  develop- 
ing new  products,  or  (ii)  for  incorporation  into  items 
to  be  sold  to,  or  to  be  used  in  a  contract  with,  an 
agency  of  the  United  States  or  a  friendly  foreign 
government; 

"(B)  the  purchaser  is  determined  by  the  Depart- 
ment of  Defense  to  be  qualified  to  carry  out  the  pro- 
posed work  involving  the  article  to  be  purchased; 

"(C)  the  article  is  not  readily  available  from  a  com- 
mercial source  in  the  United  States;  and 

"(D)  the  sale  is  to  be  made  on  a  basis  that  does  not 
interfere  with  performance  of  work  by  the  arsenal 
for  the  Department  of  Defense  or  for  a  contractor  of 
the  Department  of  Defense. 

"(2)  Services  related  to  an  article  sold  under  this 
subsection  may  also  be  sold  to  the  purchaser  if  the 
services  are  to  be  performed  in  the  United  States  for 
the  purchaser." 

Subsec.  (k).  Pub.  L.  101-510,  §  1301(6),  struck  out 
subsec.  (k)  which  read  as  follows:  "Reports  annually 
shaU  be  made  to  the  President  and  to  Congress  on  the 
condition  and  operation  of  working-capital  funds  es- 
tablished imder  this  section." 

Limitations  on  Use  of  Defense  Business 
Operations  Fund 

Pub.  L.  102-190,  div.  A.  title  III.  §  316,  Dec.  5,  1991. 
105  Stat.  1338,  provided  that: 

"(a)  Management  Method.— During  the  period  begin- 
ning on  the  date  of  the  enactment  of  this  Act  [Dec.  5, 
1991]  and  ending  on  April  15,  1993,  the  Secretary  of 
Defense  may  manage  the  performance  of  the  working- 


capital  funds  and  industrial,  commercial,  and  support 
t3^e  activities  described  in  subsection  (b)  through  the 
use  of  a  single  Defense  Business  Operations  Fund. 
Except  for  the  funds  and  activities  specified  in  subsec- 
tion (b).  no  other  functions,  activities,  fimds,  or  ac- 
counts of  the  Department  of  Defense  may  be  managed 
through  the  Defense  Business  Operations  Fund. 

"(b)  Funds  and  Activities  Included.— The  fimds  and 
activities  referred  to  in  subsection  (a)  are— 

"(1)  working-capital  fimds  established  imder  sec- 
tion 2208  of  title  10,  United  States  Code,  and  in  ex- 
istence on  the  date  of  the  enactment  of  this  Act 
[Dec.  5, 1991]; 

"(2)  those  activities  that,  on  the  date  of  the  enact- 
ment of  this  Act.  are  funded  through  the  use  of  a 
working-capital  fund  established  imder  that  section; 
and 

"(3)  the  Defense  Finance  and  Accounting  Service, 
the  Defense  Industrial  Plant  Equipment  Center,  the 
Defense  Commissary  Agency,  the  Defense  Technical 
Information  Service,  and  the  Defense  Reutilization 
and  Marketing  Service." 

Defense  Business  Operations  Fund 

Section  8121  of  Pub.  L.  102-172  provided  that: 

"(a)  There  is  established  on  the  books  of  the  Treas- 
ury a  fund  entitled  the  'Defense  Business  Operations 
Fund'  (hereinafter  referred  to  as  the  'Fund')  to  be  op- 
erated as  a  working  capital  fund  under  the  provisions 
of  section  2208  of  title  10,  United  States  Code.  Exist- 
ing organizations  which  shall  operate  as  part  of  the 
Fund  shall  Include,  but  not  be  limited  to,  (1)  The  De- 
fense Finance  and  Accoimtlng  Service;  (2)  The  De- 
fense Commissary  Agency;  (3)  The  Defense  Technical 
Information  Center;  (4)  The  Defense  Reutilization 
and  Marketing  Service;  and  (5)  The  Defense  Industrial 
Plant  Equipment  Service. 

"(b)  Upon  the  enactment  of  this  Act  [Nov.  26,  1991], 
there  shall  be  transferred  to  the  Fund  all  assets  and 
balances  of  working  capital  funds  heretofore  estab- 
lished under  the  provisions  of  section  2208  of  title  10, 
United  States  Code. 

"(c)  Amoimts  charged  for  supplies  and  services  pro- 
vided by  the  Fund  shall  Include  capital  asset  charges 
which  shall  be  calculated  so  that  the  total  amount  of 
the  charges  assessed  during  any  fiscal  year  shall  equal 
the  total  amoimt  of  (1)  the  costs  of  equipment  pur- 
chased during  that  fiscal  year  by  the  Fund  for  the 
purpose  of  providing  supplies  and  services  by  the  Fund 
and  (2)  the  costs,  other  than  costs  of  military  con- 
struction, of  capital  improvements  made  for  the  pur- 
pose of  providing  services  by  the  Fund. 

"(d)  Capital  asset  charges  collected  pursuant  to  the 
provisions  of  subsection  (c)  shall  be  credited  to  a  sub- 
accoimt  of  the  Fund  which  shall  be  available  only  for 
the  payment  of:  (1)  the  costs  of  equipment  purchased 
by  the  Fund  for  the  purpose  of  providing  supplies  and 
services  by  the  Fund  and  (2)  the  costs  other  than  costs 
of  military  construction,  of  capital  Improvements 
made  for  the  purposes  of  providing  services  by  the 
Fund." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  129, 1597.  2210. 
2350c.  4621.  7227.  9621  of  this  title;  title  40  section  484. 

§  2213.  Limitation  on  acquisition  of  excess  supplies 

(a)  Two- Year  Supply.— The  Secretary  of  De- 
fense may  not  incur  any  obligation  against  a 
stock  fund  of  the  Department  of  Defense  for 
the  acquisition  of  any  item  of  supply  if  that  ac- 
quisition is  likely  to  result  in  an  on-hand  inven- 
tory (excluding  war  reserves)  of  that  item  of 
supply  in  excess  of  two  years  of  operating 
stocks. 

(b)  Exceptions.— The  head  of  a  procuring  ac- 
tivity may  authorize  the  acquisition  of  an  item 
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of  supply  in  excess  of  the  limitation  contained 
in  subsection  (a)  if  that  activity  head  deter- 
mines in  writing— 

(1)  that  the  acquisition  is  necessary  to 
achieve  an  economical  order  quantity  and  will 
not  result  in  an  on-hand  inventory  (excluding 
war  reserves)  in  excess  of  three  years  of  oper- 
ating stocks  and  that  the  need  for  the  item  is 
unlikely  to  decline  during  the  period  for 
which  the  acquisition  is  made;  or 

(2)  that  the  acquisition  is  necessary  for  pur- 
poses of  maintaining  the  industrial  base  or 
for  other  reasons  of  national  security. 

(Added  Pub.  L.  102-190.  div.  A,  title  III, 
§  317(a),  Dec.  5,  1991,  105  Stat.  1338.) 

Prior  Provisions 

A  prior  section  2213  was  renumbered  section  2350c 
of  this  title. 

§  2214.  Transfer  of  funds:  procedure  and  limitations 

(a)  Procedure  for  Transfer  of  Funds.— 
Whenever  authority  is  provided  in  an  appro- 
priation Act  to  transfer  amounts  in  working 
capital  funds  or  to  transfer  amounts  provided 
in  appropriation  Acts  for  military  f imctions  of 
the  Department  of  Defense  (other  than  mili- 
tary construction)  between  such  fimds  or  ap- 
propriations (or  any  subdivision  thereof), 
amounts  transferred  imder  such  authority  shall 
be  merged  with  and  be  available  for  the  same 
purposes  and  for  the  same  time  period  as  the 
f imd  or  appropriations  to  which  transferred. 

(b)  Limitations  on  Programs  for  Which  Au- 
thority May  Be  Used.— Such  authority  to 
transfer  amoimts— 

(1)  may  not  be  used  except  to  provide  funds 
for  a  higher  priority  item,  based  on  unfore- 
seen military  requirements,  than  the  items 
for  which  the  funds  were  originally  appropri- 
ated; and 

(2)  may  not  be  used  if  the  item  to  which  the 
funds  would  be  transferred  is  an  item  for 
which  Congress  has  denied  fimds. 

(c)  Notice  to  Congress.— The  Secretary  of 
Defense  shall  promptly  notify  the  Congress  of 
each  transfer  made  under  such  authority  to 
transfer  amounts. 

(d)  Limitations  on  Reqxtests  to  Congress 
for  Reprogrammings.— Neither  the  Secretary 
of  Defense  nor  the  Secretary  of  a  military  de- 
partment may  prepare  or  present  to  the  Con- 
gress, or  to  any  committee  of  either  House  of 
the  Congress,  a  request  with  respect  to  a  repro- 
gramming  of  f imds— 

(1)  unless  the  fimds  to  be  transferred  are  to 
be  used  for  a  higher  priority  item,  based  on 
unforeseen  military  requirements,  than  the 
item  for  which  the  funds  were  originally  ap- 
propriated; or 

(2)  if  the  request  would  be  for  authority  to 
reprogram  amounts  to  an  item  for  which  the 
Congress  has  denied  funds. 

(Added  Pub.  L.  101-510.  div.  A,  title  XIV. 
§  1482(c)(1),  Nov.  5,  1990,  104  Stat.  1709.) 

Effective  Date 

Section  effective  Oct.  1,  1991,  see  section  1482(d)  of 
Pub.  L.  101-510,  set  out  as  an  Effective  Date  of  1990 
Amendment  note  under  section  119  of  this  title. 


[§§  2215.  2216.  Repealed.  Pub.  L.  101-510,  div.  A,  title 
XIII,  §  1301(7),  (8).  Nov.  5. 1990, 104  Stat.  1668] 

Section  2215,  added  Pub.  L.  99-661.  div.  A.  title  XIII. 
§  1307(a)(1),  Nov.  14. 1986. 100  Stat.  3980,  related  to  re- 
ports on  unobligated  balances. 

Section  2216.  added  Pub.  L.  99-661.  div.  A.  title  XIII, 
§  1307(a)(1),  Nov.  14.  1986.  100  Stat.  3980.  related  to 
annual  reports  on  budgeting  for  inflation. 

CHAPTER  133— FACILITIES  FOR  RESERVE 
COMPONENTS 

§  2233.  Acquisition 

(a)  Subject  to  sections  2233a,  2234,  2235,  2236, 
and  2238  of  this  title  and  to  subsection  (c),  the 
Secretary  of  Defense  may— 

ISee  main  edition  for  text  of  (1)1 

(2)  contribute  to  any  State  such  amounts  as 
he  determines  to  be  necessary  to  expand,  re- 
habilitate, or  convert  facilities  owned  by  it  or 
by  the  United  States  for  use  jointly  by  units 
of  two  or  more  reserve  components  of  the 
armed  forces  or  to  acquire  or  construct  facili- 
ties for  such  use; 

iSee  main  edition  for  text  of  (3)  to  id);  (&)  to  (/)] 

(As  amended  Dec.  5,  1991,  Pub.  L.  102-190,  div. 
B,  title  XXVIII,  §  2801, 105  Stat.  1537.) 

Amendments 

1991— Subsec.  (a)(2).  Pub.  L.  102-190  inserted  before 
semicolon  "or  to  acquire  or  construct  facilities  for 
such  use". 

§  2233a.  Limitation  on  certain  projects;  authority  to 
carry  out  small  projects  with  operation  and 
maintenance  funds 

CiSee  main  edition  for  text  of(a)l 

(b)  Under  such  regulations  as  the  Secretary 
of  Defense  may  prescribe,  a  project  authorized 
imder  section  2233(a)  of  this  title  that  costs 
$300,000  or  less  may  be  carried  out  with  fimds 
available  for  operations  and  maintenance. 

(As   amended   Pub.   L.    102-190,   div.   B,   title 
XXVIII,  §  2804,  Dec.  5,  1991,  105  Stat.  1537.) 

Amendbsents 

1991— Subsec.  (b).  Pub.  L.  102-190  substituted 
"$300,000"  for  "$200,000". 

CHAPTER  134— MISCELLANEOUS 
ADMINISTRATIVE  PROVISIONS 

SUBCHAPTER  I—MISCELLANEOUS  AU- 
THORITIES, PROHIBITIONS,  AND  LIMI- 
TATIONS ON  THE  USE  OP  APPROPRI- 
ATED FUNDS 

Sec. 

2243.  Authority  to  use  appropriated  funds  to  sup- 

port student  meal  programs  in  overseas  de- 
pendents' schools. 

2244.  Security  investigations. 

2245.  Use  of  aircraft  for  proficiency  flying:  limita- 

tion. 

Amendments 

1991~Pub.  L.  102-190,  div.  A,  title  X.  S  1062(a)(3), 
Dec.  5,  1991.  105  Stat.  1475,  made  technical  correction 
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to  directory  language  of  Pub.  L.  101-510,  div.  A,  title 
XIV»  §  1481(e)(2).  Nov.  5. 1990, 104  Stat.  1706.  See  1990 
amendment  note  below. 

1990— Pub.  L.  101-510,  div.  A,  title  XIV.  §  1481(e)(2), 
Nov.  5,  1990,  104  Stat.  1706.  as  amended  by  Pub.  L. 
102-190.  div.  A,  title  X,  §  1062(a)(3).  Dec.  5,  1991.  105 
Stat.  1475.  added  item  2245. 

Pub.  L.  101-510.  div.  A.  title  IX,  §  904(b),  Nov.  5. 
1990. 104  Stat.  1621.  added  item  2244. 

1989— Pub.  L.  101-189,  div.  A,  title  III,  §  326(b),  Nov. 
29, 1989. 103  Stat.  1416.  added  item  2243. 

§  2241.  Availability  of  appropriations  for  certain  pur- 
poses 

Prohibition  on  Use  of  Funds  To  Purchase  Dogs  or 
Cats  for  Medical  Training 

Pub.  L.  101-511,  title  VIII,  §  8019,  Nov.  5,  1990,  104 
Stat.  1879,  provided  that:  "None  of  the  fimds  appro- 
priated by  this  Act  [see  Tables  for  classification]  or 
hereafter  shall  be  used  to  purchase  dogs  or  cats  or 
otherwise  fund  the  use  of  dogs  or  cats  for  the  purpose 
of  training  Department  of  Defense  students  or  other 
personnel  in  surgical  or  other  medical  treatment  of 
woimds  produced  by  any  type  of  weapon:  Provided, 
That  the  standards  of  such  training  with  respect  to 
the  treatment  of  animals  shall  adhere  to  the  Federal 
Animal  Welfare  Law  and  to  those  prevailing  in  the  ci- 
vilian medical  community." 

Restoration,  Cancellation,  or  Closure  of  Certain 
Department  of  Defense  Appropriation  Account 
Balances 

Pub.  L.  101-511,  title  VIII,  §  8080,  Nov.  5,  1990,  104 
Stat.  1893,  provided  that: 

"(a)  Upon  the  date  of  enactment  of  this  Act  [Nov.  5, 
1990],  the  balances  of  any  unobligated  amount  of  an 
appropriation  of  the  Department  of  Defense  which 
has  been  withdrawn  under  the  provisions  of  section 
1552(a)(2)  of  title  31,  United  States  Code,  the  obligat- 
ed balance  of  which  has  not  been  transferred  pursuant 
to  the  provisions  of  section  1552(a)(1)  of  title  31, 
United  States  Code,  shall  be  restored  to  that  appro- 
priation. Thirty  days  following  enactment  of  this  Act 
all  balances  of  unobligated  funds  withdrawn  from  any 
accoimt  of  the  Department  of  Defense  under  the  pro- 
visions of  section  1552(a)(2)  of  title  31,  United  States 
Code,  prior  to  the  enactment  of  this  Act.  (other  than 
those  restored  pursuant  to  the  provisions  of  this  sub- 
section) are  cancelled. 
"(b)  During  the  current  fiscal  year  and  thereafter— 
"(1)  on  the  3rd  September  30th  after  enactment  of 
this  section  [Nov.  5.  1990].  all  obligated  balances 
transferred  under   section   1552(a)(1)   of   title   31, 
United  States  Code; 

"(2)  on  September  30th  of  the  5th  fiscal  year  after 
the  period  of  availability  of  an  appropriation  ac- 
count of  the  Department  of  Defense  available  for 
obligation  for  a  definite  period  ends  or  has  ended, 
with  respect  to  those  accounts  which,  upon  the  date 
of  enactment  of  this  section  have  expired  for  obliga- 
tion but  whose  obligated  balances  have  not  been 
transferred  pursuant  to  the  provisions  of  section 
1552(a)(1)  of  title  31.  United  SUtes  Code;  and 

"(3)  with  respect  to  any  appropriation  accoimt 
made  available  to  the  Department  of  Defense  for  an 
indefinite  period  against  which  no  obligations  have 
been  made  for  two  consecutive  years  and  upon  a  de- 
termination by  the  Secretary  of  Defense  or  the 
President  that  the  purposes  of  such  indefinite  ap- 
propriation have  been  carried  out. 
any  remaining  obligated  or  imobligated  balance  of 
such  accounts  are  closed  and  thereafter  shall  not  be 
available  for  obligation  or  expenditure  for  any  pur- 
pose: Proinded,  That  collections  authorized  to  be  cred- 
ited to  an  account  which  were  not  credited  to  the  ac- 
count before  it  was  closed  shall  be  deposited  in  the 
Treasury  as  miscellaneous  receipts:  Provided  further. 
That,  without  prior  action  by  the  Comptroller  Gener- 


al but  without  relieving  the  Comptroller  General  of 
the  duty  to  make  decisions  under  any  law  or  to  settle 
claims  and  accounts,  when  an  account  is  closed  (in- 
cluding accounts  covered  by  subsection  (a)  of  this  sec- 
tion) and  currently  applicable  appropriations  of  the 
Department  of  Defense  are  not  chargeable,  obligations 
and  adjustments  to  obligations  that  would  have  been 
chargeable  to  an  account  prior  to  closing,  may  be 
chargeable  to  currently  applicable  appropriations  of 
the  Department  of  Defense  available  for  the  same 
purpose  in  amoimts  equal  to  one  percent  of  the  total 
appropriation  for  the  current  accoimt  or  the  amount 
of  the  original  appropriation,  whichever  is  less:  Pro- 
vided further.  That  after  the  end  of  the  period  of 
availability  of  an  appropriation  account  available  for  a 
definite  period  and  before  closing  of  that  account 
under  this  section  such  account  shall  be  available  for 
recording,  adjusting,  and  liquidating  obligations  prop- 
erly chargeable  to  such  account  in  amounts  not  to 
exceed  the  unobligated  expired  balances  of  such  ap- 
propriation: Provided  further.  That  with  respect  to  a 
change  to  a  contract  under  which  the  contractor  is  re- 
quired to  perform  additional  worlt,  other  than  adjust- 
ments to  pay  claims  or  increases  under  an  escalation 
clause  (hereinafter  referred  to  as  a  contract  change), 
if  such  a  charge  for  such  a  contract  change  with  re- 
spect to  a  program,  project  or  activity  would  cause  the 
total  amount  of  such  obligations  to  exceed  $4,000,000 
in  any  single  fiscal  year  for  a  program,  project,  or  ac- 
tivity, the  obligation  may  only  be  made  if  the  obliga- 
tion is  approved  by  the  Secretary  of  Defense  or,  if 
such  a  change  would  cause  the  total  amount  of  such 
obligations  to  exceed  $25,000,000  in  any  single  fiscal 
year  for  a  program,  project  or  activity,  the  obligation 
may  be  made  only  after  30  days  have  elapsed  after  the 
Secretary  of  Defense  submits  to  the  Committees  on 
Appropriations  and  Armed  Services  of  the  Senate  and 
the  House  of  Representatives  a  notice  of  the  intention 
to  obligate  such  funds,  together  with  the  legal  basis 
and  the  policy  reasons  for  making  such  an  obligation. 
"(c)  The  provisions  of  this  section  shall  apply  to  any 
appropriation  account  now  or  hereafter  made  unless 
the  appropriation  Act  for  that  accoimt  specifically 
provides  for  an  extension  of  the  avaUability  of  such 
accoimt  and  provides  an  exception  to  the  five  year 
period  of  avaUability  for  recording,  adjusting  and  liq- 
uidating obligations  properly  chargeable  to  that  ac- 
count." 

Availability  of  Appropriations 

The  following  general  provisions,  that  had  been  re- 
peated as  fiscal  year  provisions  in  prior  appropriation 
acts,  were  enacted  as  permanent  law  in  the  Depart- 
ment of  Defense  Appropriations  Act.  1990,  Pub.  L. 
101-165.  title  IX,  §§  9002.  9006,  9020.  9025.  9030,  9079, 
Nov.  21,  1989, 103  Stat.  1129,  1130.  1133-1135.  1147: 

"Sec.  9002.  [Authorized  Secretaries  of  Defense. 
Army.  Navy,  and  Air  Force  to  procure  services  in  ac- 
cordance with  section  3109  of  Title  5.  Government  Or- 
ganization and  Employees,  under  regulations  pre- 
scribed by  the  Secretary  of  Defense,  and  to  pay  in  con- 
nection therewith  travel  expenses  of  individuals  while 
traveling  from  their  homes  or  places  of  business  to  of- 
ficial duty  stations  and  return;  and  was  repealed  and 
restated  in  section  129b  of  this  title  by  Pub.  L. 
101-510.  div.  A.  title  XIV,  S  1481(b)(1),  (3),  Nov.  5, 
1990, 104  Stat.  1704. 1705.] 

"Sec.  9006.  [Provided  that  no  appropriations  avail- 
able to  the  Department  of  Defense  could  be  used  for 
operating  aircraft  under  the  jurisdiction  of  the  armed 
forces  for  the  purpose  of  proficiency  flying,  as  defined 
in  Department  of  Defense  Directive  1340.4.  except  in 
accordance  with  regulations  prescribed  by  the  Secre- 
tary of  Defense;  and  was  repealed  and  restated  in  sec- 
tion 2245  of  this  title  by  Pub.  L.  101-510,  div.  A,  title 
XrV,  §  1481(e)(1).  (3),  Nov.  5. 1990. 104  Stat.  1706.] 

"Sec.  9020.  [Provided  that  no  funds  available  to  the 
Department  of  Defense  could  be  used  to  provide  medi- 
cal care  in  the  United  States  on  an  inpatient  basis  to 
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foreign  military  and  diplomatic  personnel  or  their  de- 
pendents unless  the  Department  is  reimbursed  for  the 
costs  of  providing  such  care;  and  was  repealed  and  re- 
stated in  section  2549  of  this  title  by  Pub.  L.  101-510, 
div.  A.  title  XIV.  §  1481(f)(1).  (3).  Nov.  5,  1990.  104 
Stat.  1707.1 

''Sec.  9025.  [Provided  that  no  funds  available  to  the 
Department  of  Defense  could  be  used  to  lease  to  non- 
Federal  agencies  in  the  United  States  aircraft  or  vehi- 
cles owned  or  operated  by  the  Department  when  suita- 
ble aircraft  or  vehicles  are  commercially  available  in 
the  private  sector;  and  was  repealed  and  restated  in 
section  2550  of  this  title  by  Pub.  L.  101-510.  div.  A. 
title  XIV,  11481(g)(1).  (4).  Nov.  5.  1990.  104  Stat. 
1707.3 

"Sec.  9030.  [Provided  that  funds  available  to  the  De- 
partment of  Defense  could  be  used  by  the  Department 
for  helicopters  and  motorized  equipment  at  Defense 
installations  for  removal  of  feral  burros  and  horses; 
and  was  repealed  and  restated  in  section  2678  of  this 
title  by  Pub.  L.  101-510.  div.  A,  title  XIV.  §  1481(h)(1). 
(3).  Nov.  5. 1990. 104  Stat.  1708.3 

"Sec.  9079.  None  of  the  fimds  appropriated  by  this 
Act  or  hereafter  shall  be  obligated  for  the  second 
career  training  program  authorized  by  Public  Law 
96-347  [amending  sections  2109.  3307.  3381  to  3385, 
and  8335  of  Title  5.  Government  Organization  and 
Employeesl." 

The  following  general  provision,  that  had  been  re- 
peated as  fiscal  year  provision  in  prior  appropriation 
acts,  was  enacted  as  permanent  law  in  the  Department 
of  Defense  Appropriations  Act.  1989.  Pub.  L.  100-463, 
title  VIII.  §  8098,  Oct.  1, 1988. 102  Stat.  2270-35.  which 
provided  that  appropriations  available  to  the  Depart- 
ment of  Defense  for  operation  and  maintenance  could 
be  used  to  pay  claims  authorized  by  law  to  be  paid  by 
the  Department  (except  for  civil  functions),  was  re- 
pealed and  restated  in  section  2732  of  this  title  by 
Pub.  L.  101-510.  div.  A.  title  XIV.  §  1481(j)(l).  (3),  Nov. 
5, 1990. 104  Stat.  1708, 1709. 

§2243.  Authority  to  use  appropriated  funds  to  sup- 
port student  meal  programs  in  overseas  depend- 
ents' schools 

(a)  Authority.— Subject  to  subsection  (b), 
amounts  appropriated  to  the  Department  of 
Defense  for  the  operation  of  the  defense  de- 
pendents' education  system  may  be  used  by  the 
Secretary  of  Defense  to  enable  an  overseas 
meal  program  to  provide  students  enrolled  in 
that  system  with  meals  at  a  price  equal  to  the 
average  price  paid  by  students  for  equivalent 
meals  imder  a  comparable  public  school  meal 
program  in  the  United  States. 

(b)  Limitation.— The  authority  provided  by 
subsection  (a)  may  be  used  only  if  the  Secre- 
tary of  Defense  determines  that  Federal  pay- 
ments and  commodities  provided  under  section 
20  of  the  National  School  Limch  Act  (42  U.S.C. 
1769b)  and  section  20  of  the  Child  Nutrition 
Act  of  1966  (42  U.S.C.  1789)  to  support  an  over- 
seas meal  program  are  insufficient  to  provide 
meals  under  that  program  at  a  price  for  stu- 
dents equal  to  the  average  price  paid  by  stu- 
dents for  equivalent  meals  under  a  comparable 
public  school  meal  program  in  the  United 
States. 

(c)  Determining  Average  Price.— In  deter- 
mining the  average  price  paid  by  students  in 
the  United  States  for  meals  under  a  school 
meal  program,  the  Secretary  of  Defense  shall 
exclude  free  and  reduced  price  meals  provided 
pursuant  to  income  guidelines. 

(d)  Overseas  Meal  Program  Defined.— In  this 
section,   the   term   "overseas   meal   program" 


means  a  program  administered  by  the  Secre- 
tary of  Defense  to  provide  breakfasts  or 
limches  to  students  attending  Department  of 
Defense  dependents'  schools  which  are  located 
outside  the  United  States. 

(Added  Pub.  L.  101-189,  div.  A,  title  III, 
§  326(a),  Nov.  29,  1989,  103  Stat.  1415.) 

§  2244.  Security  investigations 

(a)  Funds  appropriated  to  the  Department  of 
Defense  may  not  be  used  for  the  conduct  of  an 
investigation  by  the  Department  of  Defense,  or 
by  any  other  Federal  department  or  agency,  for 
purposes  of  determining  whether  to  grant  a  se- 
curity clearance  to  an  individual  or  a  facility 
unless  the  Secretary  of  Defense  determines 
both  of  the  following: 

(1)  That  a  current,  complete  investigation 
file  is  not  available  from  any  other  depart- 
ment or  agency  of  the  Federal  Government 
with  respect  to  that  individual  or  facility. 

(2)  That  no  other  department  or  agency  of 
the  Federal  Government  is  conducting  an  in- 
vestigation with  respect  to  that  individual  or 
facility  that  could  be  used  as  the  basis  for  de- 
termining whether  to  grant  the  security 
clearance. 

(b)  For  purposes  of  subsection  (a)(1),  a  cur- 
rent investigation  file  is  a  file  on  an  investiga- 
tion that  has  been  conducted  within  the  past 
five  years. 

(Added  Pub.  L.  101-510,  div.  A,  title  IX, 
§  904(a),  Nov.  5.  1990,  104  Stat.  1621,  and 
amended  Pub.  L.  102-190,  div.  A,  title  X, 
§  1061(a)(ll),  Dec.  5, 1991, 105  Stat.  1473.) 

Amendbients 

1991— Subsec.  (a)(1),  (2).  Pub.  L.  102-190  substituted 
"Government"  for  "government". 

§  2245.  Use  of  aircraft  for  proficiency  flying:  limita- 
tion 

(a)  An  aircraft  under  the  jurisdiction  of  a 
military  department  may  not  be  used  by  a 
member  of  the  armed  forces  for  the  purpose  of 
proficiency  flying  except  in  accordance  with 
regulations  prescribed  by  the  Secretary  of  De- 
fense. 

(b)  Such  regulations— 

(1)  may  not  require  proficiency  flying  by  a 
member  except  to  the  extent  required  for  the 
member  to  maintain  flying  proficiency  in  an- 
ticipation of  the  member's  assignment  to 
combat  operations;  and 

(2)  may  not  permit  proficiency  flying  in  the 
case  of  a  member  who  is  assigned  to  a  course 
of  instruction  of  90  days  or  more. 

(c)  In  this  section,  the  term  "proficiency 
flying"  has  the  meaning  given  that  term  in  De- 
partment of  Defense  Directive  1340.4. 

(Added  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1481(e)(1),  Nov.  5,  1990,  104  Stat.  1706.) 

Prior  Provisions 

Similar  provisions  were  contained  in  Pub.  L.  101-165, 
title  IX,  §  9006,  Nov.  21,  1989,  103  Stat.  1130,  which 
was  set  out  as  a  note  under  section  2241  of  this  title 
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and  which  was  repealed  by  Pub.  L.  101-510»  div.  A, 
title  XIV.  S  1481(eK3).  Nov.  5. 1990, 104  Stat.  1706. 

CHAPTER  137— PROCUREMENT  GENERALLY 

Sec. 

[2323.       Repealed.] 

2331.        Contracts    for    professional    and    technical 
services. 

Amendments 

1990-Pub.  L.  101-510,  div.  A,  title  VIII.  §§  804(b), 
834(a)(2).  Nov.  5.  1990.  104  Stat.  1591.  1614.  struck  out 
item  2323  "Commercial  pricing  for  spare  or  repair 
parts"  and  added  item  2331. 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  167.  2343, 
2350b,  2350d,  2356.  2809.  2835.  2836.  4504  of  this  title; 
title  15  section  637;  title  40  section  474;  title  41  section 
421. 

§  2301.  Congressional  defense  procurement  policy 

Payment  Protections  for  Subcontractors  and 
Sxtffliers 

Pub.  L.  102-190.  div.  A.  title  VIII,  §  806,  Dec.  5,  1991, 

105  Stat.  1417,  provided  that: 
"(a)  Regulations.— The  Secretary  of  Defense  shall 

prescribe  in  regulations  the  following  requirements: 
"(1)  Information  provided  by  department  of  de- 
fense RELATING  TO  PAYMENT.-— (A)  SubjCCt  tO  SCCtion 

552(b)(1)  of  title  5,  United  States  Code,  upon  the  re- 
quest of  a  subcontractor  or  supplier  of  a  contractor 
performing  a  Department  of  Defense  contract,  the 
Department  of  Defense  shall  promptly  make  avail- 
able to  such  subcontractor  or  supplier  the  following 
information: 

"(i)  Whether  requests  for  progress  payments  or 
other  payments  have  been  submitted  by  the  con- 
tractor to  the  Department  of  Defense  in  connec- 
tion with  that  contract. 

"(ii)  Whether  final  payment  to  the  contractor 
has  been  made  by  the  Department  of  Defense  in 
connection  with  that  contract. 
"(B)  This  paragraph  shall  apply  with  respect  to 
any  Department  of  Defense  contract  that  is  in  effect 
on  the  date  which  is  270  days  after  the  date  of  en- 
actment of  this  Act  [Dec.  5,  1991]  or  that  is  awarded 
after  such  date. 

"(2)  Information  provided  by  department  of  de- 
fense RELATING  TO  PAYMENT  BONDS.— (A)  Upon  the  re- 
quest of  a  subcontractor  or  supplier  described  in  sub- 
paragraph (B),  the  Department  of  Defense  shall 
promptly  make  available  to  such  subcontractor  or 
supplier  any  of  the  following: 

"(i)  The  name  and  address  of  the  surety  or  sure- 
ties on  the  payment  bond, 
"(ii)  The  penal  amoimt  of  the  payment  bond, 
"(ill)  A  copy  of  the  payment  bond. 
"(B)  Subparagraph  (A)  applies  to— 

"(i)  a  subcontractor  or  supplier  having  a  subcon- 
tract, purchase  order,  or  other  agreement  to  fur- 
nish labor  or  material  for  the  performance  of  a 
Department  of  Defense  contract  with  respect  to 
which  a  pasnnent  bond  has  been  furnished  to  the 
United  States  pursuant  to  the  Miller  Act;  and 

"(ii)  a  prospective  subcontractor  or  supplier  of- 
fering to  furnish  labor  or  material  for  the  per- 
formance of  such  a  Department  of  Defense  con- 
tract. 

"(C)  With  respect  to  the  information  referred  to  in 
subparagraphs  (A)(i)  and  (A)(ii),  the  regulations 
shall  include  authority  for  such  information  to  be 
provided  verbally  to  the  subcontractor  or  supplier. 

"(D)  With  respect  to  the  information  referred  to 
in  subparagraph  (A)(iii),  the  regulations  may  impose 
reasonable  fees  to  cover  the  cost  of  copying  and  pro- 
viding requested  bonds. 


"(E)  This  paragraph  shall  apply  with  respect  to 
any  Department  of  Defense  contract  covered  by  the 
Miller  Act  that  is  in  effect  on  the  date  which  is  270 
days  after  the  date  of  enactment  of  this  Act  [Dec.  5, 
1991]  or  that  is  awarded  after  such  date. 

"(3)  Information  provided  by  contractors  relat- 
ing TO  payment  bonds.— (A)  Upon  the  request  of  a 
prospective  subcontractor  or  supplier  offering  to  fur- 
nish labor  or  material  for  the  performance  of  a  De- 
partment of  Defense  contract  with  respect  to  which 
a  payment  bond  has  been  furnished  to  the  United 
States  pursuant  to  the  Miller  Act,  the  contractor 
shall  promptly  make  available  to  such  prospective 
subcontractor  or  supplier  a  copy  of  the  payment 
bond. 

"(B)  This  paragraph  shall  apply  with  respect  to 
any  Department  of  Defense  contract  covered  by  the 
Miller  Act  for  which  a  solicitation  is  issued  after  the 
expiration  of  the  60-day  period  beginning  on  the  ef- 
fective date  of  the  regulations  promulgated  under 
this  subsection. 

"(4)  Procedures  relating  to  compliance  with  pay- 
ment TERMS.— (A)  Under  procedures  established  in 
the  regulations,  upon  the  assertion  by  a  subcontrac- 
tor or  supplier  of  a  contractor  performing  a  Depart- 
ment of  Defense  contract  that  the  subcontractor  or 
supplier  has  not  been  paid  by  the  prime  contractor 
in  accordance  with  the  payment  terms  of  the  sub- 
contract, purchase  order,  or  other  agreement  with 
the  prime  contractor,  the  contracting  officer  may 
determine  the  following: 

"(i)  With  respect  to  a  construction  contract, 
whether  the  contractor  has  made  progress  pay- 
ments to  the  subcontractor  or  supplier  in  compli- 
ance with  chapter  39  of  title  31,  United  States 
Code. 

"(ii)  With  respect  to  a  contract  other  than  a  con- 
struction contract,  whether  the  contractor  has 
made  progress  or  other  payments  to  the  subcon- 
tractor or  supplier  in  compliance  with  the  terms  of 
the  subcontract,  purchase  order,  or  other  agree- 
ment with  the  prime  contractor. 

"(iii)  With  respect  to  either  a  construction  con- 
tract or  a  contract  other  than  a  construction  con- 
tract, whether  the  contractor  has  made  final  pay- 
ment to  the  subcontractor  or  supplier  in  compli- 
ance with  the  terms  of  the  subcontract,  purchase 
order,  or  other  agreement  with  the  prime  contrac- 
tor. 

"(iv)  With  respect  to  either  a  construction  con- 
tract or  a  contract  other  than  a  construction  con- 
tract, whether  any  certification  of  payment  of  the 
subcontractor  or  supplier  accompanying  the  con- 
tractor's pasmient  request  to  the  Government  is 
accurate. 

"(B)  If  the  contracting  officer  determines  that  the 
prime  contractor  is  not  in  compliance  with  any 
matter  referred  to  in  clause  (i).  (ii).  or  (iii)  of  sub- 
paragraph (A),  the  contracting  officer  may.  under 
procedures  established  in  the  regulations— 

"(i)  encourage  the  prime  contractor  to  make 
timely  pasnnent  to  the  subcontractor  or  supplier; 
or 

"(ii)  reduce  or  suspend  progress  payments  with 
respect  to  amoimts  due  to  the  prime  contractor. 
"(C)  If  the  contracting  officer  determines  that  a 
certification  referred  to  in  clause  (iv)  of  subpara- 
graph (A)  is  inaccurate  in  any  material  respect,  the 
contracting  officer  shall,  under  procediures  estab- 
lished in  the  regulations,  initiate  appropriate  admin- 
istrative or  other  remedial  action. 

"(D)  This  paragraph  shall  apply  with  respect  to 
any  Department  of  Defense  contract  that  is  in  effect 
on  the  date  of  promulgation  of  the  regulations 
under  this  subsection  or  that  is  awarded  after  such 
date. 

"(b)  Regulations  Deadlines.— (1)  The  Secretary  of 
Defense  shall  publish  proposed  regulations  under  sub- 
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section  (a)  not  later  than  180  days  after  the  date  of 
the  enactment  of  this  Act  [Dec.  5, 1991]. 

"(2)  The  Secretary  of  Defense  shall  publish  final 
regulations  under  subsection  (a)  not  later  than  270 
days  after  the  date  of  the  enactment  of  this  Act. 

''(C)  OOVERNMKNT-WlDE  APPLICABILITY  AUTHORIZED.— 

If  the  Federal  Acquisition  Regulatory  Coimcil  (estab- 
lished by  section  25(a)  of  the  Office  of  Federal  Pro- 
curement Policy  Act)  determines  that  it  would  be 
more  appropriate  for  the  requirements  described  in 
subsection  (a)  to  apply  Qovemment-wide,  the  regula- 
tions required  by  subsection  (a)  may  be  prescribed  as 
modifications  to  the  Federal  Acquisition  Regulation 
(issued  pursuant  to  section  25(c)(1)  of  the  Office  of 
Federal  Procurement  Policy  Act  (41  U.S.C.  421(c)(1)). 
"(d)  Assistance  to  Small  Business  Concerns.— 
[Amended  section  15(k)(5)  of  the  Small  Business  Act 
(15  U.S.C.  644(k)(5)).] 

**(e)  GAO  Report.— (1)  The  Comptroller  General  of 
the  United  States  shall  conduct  an  assessment  of  the 
matters  described  in  paragraph  (2)  and  submit  a 
report  pursuant  to  paragraph  (3). 

"(2)  In  addition  to  such  other  related  matters  as  the 
Comptroller  General  considers  appropriate,  the  mat- 
ters to  be  assessed  pursuant  to  paragraph  (1)  are  the 
following: 

''(A)  Timely  payment  of  progress  or  other  periodic 
payments  to  subcontractors  and  suppliers  by  prime 
contractors  on  Federal  contracts  by— 

"(i)  identifsring  all  existing  statutory  and  regula- 
tory provisions,  categorized  by  types  of  contracts 
covered  by  such  provisions; 

''(ii)  evaluating  the  feasibility  and  desirability  of 
requiring  that  a  prime  contractor  (other  than  a 
construction  prime  contractor  subject  to  the  provi- 
sions of  sections  3903(b)  and  3905  of  title  31, 
United  States  Code)  be  required  to— 

"(I)  include  in  its  subcontracts  a  payment  term 
requiring  payment  within  7  days  (or  some  other 
fixed  term)  after  receiving  pa3nnent  from  the 
Government;  and 

"(II)  submit  with  its  payment  request  to  the 
Government  a  certification  that  it  has  timely 
paid  its  subcontractors  in  accordance  with  their 
subcontracts  from  fimds  previously  received  as 
progress  payments  and  will  timely  make  required 
payments  to  such  subcontractors  from  the  pro- 
ceeds of  the  progress  payment  covered  by  the 
certification; 

"(iii)  evaluating  the  feasibility  and  desirability  of 
requiring  that  all  prime  contractors  (other  than  a 
construction  prime  contractor  subject  to  the  provi- 
sions of  sections  3903(b)  and  3905  of  title  31, 
United  States  Code)  furnish  with  its  payment  re- 
quest to  the  Government  proof  of  payment  of  the 
amounts  included  in  such  payment  request  for 
payments  made  to  subcontractors  and  suppliers; 

"(iv)  evaluating  the  feasibility  and  desirability  of 
requiring  a  prime  contractor  to  establish  an  escrow 
account  at  a  federally  insured  financial  institution 
and  requiring  direct  disbursements  to  subcontrac- 
tors and  suppliers  of  amounts  certified  by  the 
prime  contractor  in  its  payment  request  to  the 
Government  as  being  payable  to  such  subcontrac- 
tors and  suppliers  in  accordance  with  their  subcon- 
tracts; and 

"(V)  evaluating  the  feasibility  and  desirability  of 
requiring  direct  disbursement  of  amoimts  certified 
by  a  prime  contractor  as  being  payable  to  its  sub- 
contractors and  suppliers  in  accordance  with  their 
subcontracts  (using  techniques  such  as  joint  payee 
checks,  escrow  accounts,  or  direct  payment  by  the 
Government),  if  the  contracting  officer  has  deter- 
mined that  the  prime  contractor  is  failing  to  make 
timely  payments  to  its  subcontractors  and  suppli- 
ers. 

"(B)  Payment  protection  of  subcontractors  and 
suppliers  through  the  use  of  payment  bonds  or  alter- 
natives methods  by— 

"(i)  evaluating  the  effectiveness  of  the  modifica- 
tions to  part  28.2  of  the  Federal  Acquisition  Regu- 


lation Part  28.2  (48  C.F.R.  28.200)  relating  to  the 
use  of  individual  sureties,  which  became  effective 
February  26, 1990; 

"(ii)  evaluating  the  effectiveness  of  requiring 
payment  bonds  piusuant  to  the  Miller  Act  as  a 
means  of  affording  protection  to  construction  sub- 
contractors and  suppliers  relating  to  receiving— 
"(I)  timely  payment  of  progress  payments  due 
in  accordance  with  their  subcontracts;  and 

"(II)  ultimate  payment  of  such  amoimts  due; 
"(iU)  evaluating  the  feasibility  and  desirability  of 
increasing  the  pasmient  bond  amounts  required 
under  the  Miller  Act  from  the  current  maximum 
amounts  to  an  amount  equal  to  100  percent  of  the 
amount  of  the  contract; 

"(iv)  evaluating  the  feasibility  and  desirability  of 
requiring  payment  bonds  for  supply  and  services 
contracts  (other  than  construction),  and,  if  feasi- 
ble and  desirable,  the  amounts  of  such  bonds;  and 
"(V)  evaluating  the  feasibility  and  desirability  of 
using  letters  of  credit  issued  by  federally  insured 
financial  institutions  (or  other  alternatives)  as  sub- 
stitutes for  payment  bonds  in  providing  payment 
protection  to  subcontractors  and  suppliers  on  con- 
struction contracts  (and  other  contracts). 
"(C)  Any  evaluation  of  feasibility  and  desirabUity 
carried  out  pursuant  to  subparagraph  (A)  or  (B) 
shall  include  the  appropriateness  of — 

"(i)  any  differential  treatment  of,  or  impact  on. 
small  business  concerns  as  opposed  to  concerns 
other  than  small  business  concerns; 

"(ii)  any  differential  treatment  of  subcontracts 
relating  to  commercial  products  entered  into  by 
the  contractor  in  furtherance  of  its  non-Govern- 
ment business,  especially  those  subcontracts  en- 
tered into  prior  to  the  award  of  a  contract  by  the 
Government;  and 

"(iii)  extending  the  protections  regarding  pay- 
ment to  all  tiers  of  subcontractors  or  restricting 
them  to  first-tier  subcontractors  and  direct  suppli- 
ers. 
"(3)  The  report  required  by  paragraph  (1)  shall  in- 
clude a  description  of  the  results  of  the  assessment 
carried  out  pursuant  to  paragraph  (2)  and  may  include 
recommendations  pertaining  to  any  of  the  following: 
"(A)  Statutory  and  regulatory  changes  providing 
payment  protections  for  subcontractors  and  suppli- 
ers (other  than  a  construction  prime  contractor  sub- 
ject to  the  provisions  of  sections  3903(b)  and  3905  of 
title  31,  United  States  Code)  that  the  Comptroller 
General  believes  to  be  desirable  and  feasible. 

"(B)  Proposals  to  assess  the  desirability  and  utility 
of  a  specific  payment  protection  on  a  test  basis. 

"(C)  Such  other  recommendations  as  the  Comp- 
troller General  considers  appropriate  in  light  of  the 
matters  assessed  pursuant  to  paragraph  (2). 
"(4)  The  report  required  by  paragraph  (1)  shall  be 
submitted  not  later  than  by  February  1,  1993,  to  the 
Committees  on  Armed  Services  and  on  Small  Business 
of  the  Senate  and  House  of  Representatives. 

"(f)  Inspector  General  Report.— (1)  The  Inspector 
General  of  the  Department  of  Defense  shall  submit  to 
the  Secretary  of  Defense  a  report  on  payment  protec- 
tions for  subcontractors  and  suppliers  under  contracts 
entered  into  with  the  Department  of  Defense.  The 
report  shall  include  an  assessment  of  the  extent  to 
which  available  judicial  and  administrative  remedies, 
as  well  as  suspension  and  debarment  procedures,  have 
been  used  (or  recommended  for  use)  by  officials  of  the 
Department  to  deter  false  statements  relating  to  (A) 
payment  bonds  provided  by  individuals  pursuant  to 
the  Miller  Act,  and  (B)  certifications  pertaining  to 
payment  requests  by  construction  contractors  pursu- 
ant to  section  3903(b)  of  title  31,  United  States  Code. 
The  assessment  shall  cover  actions  taken  during  the 
period  beginning  on  October  1,  1989,  and  ending  on 
September  30, 1992. 

"(2)  The  report  required  by  paragraph  (1)  shall  be 
submitted  to  the  Secretary  of  Defense  not  later  than 


§2301 


TITLE  10-ARMED  FORCES 


Page  1166 


March  1,  1993.  The  report  may  include  recommenda- 
tions by  the  Inspector  General  on  ways  to  improve  the 
effectiveness  of  existing  methods  of  preventing  false 
statements. 

"(g)  Miller  Act  Defined.— For  purposes  of  this  sec- 
tion, the  term  'Miller  Act'  means  the  Act  of  August  24, 
1935  (40  U.S.C.  270a-270d)." 

Advisory  Panel  on  Streamlining  and  Codifying 
Acquisition  Laws 

Pub.  L.  101-510.  div.  A.  title  VIII,  §  800,  Nov.  5,  1990, 
104  Stat.  1587,  provided  that: 

"(a)  EsTABLismoNT.— Not  later  than  January  15, 
1991,  the  Under  Secretary  of  Defense  for  Acquisition 
shall  establish  under  the  sponsorship  of  the  Defense 
Systems  Management  College  an  advisory  panel  on 
streamlining  and  codif  s^ing  acquisition  laws. 

"(b)  Membership.— The  panel  shall  be  composed  of 
at  least  nine  individuals  who  are  recognized  experts  in 
acquisition  laws  and  procurement  policy.  In  making 
appointments  to  the  advisory  panel,  the  Under  Secre- 
tary shall  ensure  that  the  members  of  the  panel  re- 
flect diverse  experiences  in  the  public  and  private  sec- 
tors. 
"(c)  Duties.— The  panel  shall— 

"(1)  review  the  acquisition  laws  applicable  to  the 
Department  of  Defense  with  a  view  toward  stream- 
lining the  defense  acquisition  process; 

"(2)  make  any  recommendations  for  the  repeal  or 
amendment  of  such  laws  that  the  panel  considers 
necessary,  as  a  result  of  such  review,  to— 

"(A)  eliminate  any  such  laws  that  are  unneces- 
sary for  the  establishment  and  administration  of 
buyer  and  seller  relationships  in  procurement; 

"(B)  ensure  the  continuing  financial  and  ethical 
integrity  of  defense  procurement  programs;  and 

"(C)  protect  the  best  interests  of  the  Depart- 
ment of  Defense;  and 

"(3)  prepare  a  proposed  code  of  relevant  acquisi- 
tion  laws. 

"(d)  Report.— (1)  Not  later  than  December  15,  1992, 
the  advisory  panel  shall  transmit  a  final  report  on  the 
actions  of  the  panel  to  the  Under  Secretary  of  Defense 
for  Acquisition. 

"(2)  The  final  report  shall  contain  a  detailed  state- 
ment of  the  findings  and  conclusions  of  the  panel,  the 
proposed  codification  of  acquisition  laws  prepared  pur- 
suant to  subsection  (c),  and  such  additional  recom- 
mendations for  such  legislation  as  the  Panel  considers 
appropriate. 

"(3)  The  Secretary  of  Defense  shall  transmit  the 
final  report  of  the  Under  Secretary  of  Defense  for  Ac- 
quisition, together  with  such  comments  as  he  deems 
appropriate,  to  the  congressional  defense  committees 
not  later  than  January  15, 1993." 

Mentor-Protege  Pilot  Program 

Pub.  L.  101-510,  div.  A,  title  VIII.  §  831,  Nov.  5,  1990, 
104  Stat.  1607,  as  amended  by  Pub.  L.  102-25,  title  VII, 
§  704(c).  Apr.  6,  1991,  105  Stat.  119;  Pub.  L.  102-172, 
title  VIII,  §8064A.  Nov.  26,  1991,  105  Stat.  1186;  Pub. 
L.  102-190,  div.  A,  title  VIII.  §  814(b),  Dec.  5,  1991,  105 
Stat.  1425,  provided  that: 

"(a)  Establishment  of  Pilot  Program.— The  Secre- 
tary of  Defense  shall  establish  a  pilot  program  to  be 
known  as  the  'Mentor-Protege  Program*. 

"(b)  Purpose.— The  purpose  of  the  program  is  to 
provide  incentives  for  major  Department  of  Defense 
contractors  to  furnish  disadvantaged  small  business 
concerns  with  assistance  designed  to  enhance  the  ca- 
pabilities of  disadvantaged  small  business  concerns  to 
perform  as  subcontractors  and  suppliers  imder  De- 
partment of  Defense  contracts  and  other  contracts 
and  subcontracts  in  order  to  increase  the  participation 
of  such  business  concerns  as  subcontractors  and  sup- 
pliers under  Department  of  Defense  contracts,  other 
Federal  Government  contracts,  and  commercial  con- 

"(c)  Program  Participants.— (1)  A  business  concern 
meeting  the  eligibility  requirements  set  out  in  subsec- 


tion (d)  may  enter  into  agreements  under  subsection 
(e)  and  furnish  assistance  to  disadvantaged  small  busi- 
ness concerns  upon  making  application  to  the  Secre- 
tary of  Defense  and  being  approved  for  participation 
in  the  pilot  program  by  the  Secretary.  A  business  con- 
cern participating  in  the  pilot  program  pursuant  to 
such  an  approval  shall  be  known,  for  the  purposes  of 
the  program,  as  a  'mentor  firm*. 

"(2)  A  disadvantaged  small  business  concern  eligible 
for  the  award  of  Federal  contracts  may  obtain  assist- 
ance from  a  mentor  firm  upon  entering  into  an  agree- 
ment with  the  mentor  firm  as  provided  in  subsection 
(e).  A  disadvantaged  small  business  concern  may  not 
be  a  party  to  more  than  one  agreement  to  receive  such 
assistance  at  any  time.  A  disadvantaged  small  business 
concern  receiving  such  assistance  shall  be  known,  for 
the  purposes  of  the  program,  as  a  'protege  firm'. 

"(3)  In  entering  into  an  agreement  pursuant  to  sub- 
section (e),  a  mentor  firm  may  rely  in  good  faith  on  a 
written  representation  of  a  business  concern  that  such 
business  concern  is  a  disadvantaged  small  business 
concern.  The  Small  Business  Administration  shall  de- 
termine the  status  of  such  business  concern  as  a  disad- 
vantaged small  business  concern  in  the  event  of  a  pro- 
test regarding  the  status  of  such  business  concern.  If 
at  any  time  the  business  concern  is  determined  by  the 
Small  Business  Administration  not  to  be  a  disadvan- 
taged small  business  concern,  assistance  furnished 
such  business  concern  by  the  mentor  firm  after  the 
date  of  the  determination  may  not  be  considered  as- 
sistance furnished  imder  the  program. 

"(d)  Mentor  Firm  Eligibility.— Subject  to  subsec- 
tion (c)(1),  a  mentor  firm  eligible  for  award  of  Federal 
contracts  may  enter  into  an  agreement  with  one  or 
more  protege  firms  imder  subsection  (e)  and  provide 
assistance  under  the  program  pursuant  to  that  agree- 
ment if — 

"(1)  during  the  fiscal  year  preceding  the  fiscal  year 
in  which  the  mentor  firm  enters  into  the  agreement, 
the  total  amount  of  the  Department  of  Defense  con- 
tracts awarded  such  mentor  firm  and  the  subcon- 
tracts awarded  such  mentor  firm  under  Department 
of  Defense  contracts  was  equal  to  or  greater  than 
$100,000,000;  or 

"(2)  the  mentor  firm  demonstrates  the  capability 
to  assist  in  the  development  of  protege  firms,  and  is 
approved  by  the  Secretary  of  Defense  pursuant  to 
criteria  specified  in  the  regulations  prescribed  pursu- 
ant to  subsection  (k). 

"(e)  Mentor-Protege  AGREEiaarr.- Before  providing 
assistance  to  a  protege  firm  under  the  program,  a 
mentor  firm  shall  enter  into  a  mentor-protege  agree- 
ment with  the  protege  firm  regarding  the  assistance  to 
be  provided  by  the  mentor  firm.  The  agreement  shall 
include  the  following: 

"(1)  A  developmental  program  for  the  protege 
firm,  in  such  detail  as  may  be  reasonable,  including 
(A)  factors  to  assess  the  protege  firm's  developmen- 
tal progress  under  the  program,  and  (B)  the  antici- 
pated number  and  type  of  subcontracts  to  be  award- 
ed the  protege  firm. 

"(2)  A  program  participation  term,  which  shall  not 
exceed  five  years  and  may  be  renewed  upon  its  expi- 
ration for  an  additional  term  of  not  to  exceed  four 
years. 

"(3)  Procedures  for  the  protege  firm  to  terminate 
the  agreement  voluntarily  and  for  the  mentor  firm 
to  terminate  the  agreement  for  cause. 
"(f)  Forms  of  Assistance.— A  mentor  firm  may  pro- 
vide a  protege  firm  the  following: 

"(1)  Assistance,  by  using  mentor  firm  personnel, 
in- 

"(A)  general  business  management,  including  or- 
ganizational management,  financial  management, 
and  personnel  management,  marketing,  business 
development,  and  overall  business  planning; 

"(B)  engineering  and  technical  matters  such  as 
production,  inventory  control,  and  quality  assur- 
ance; and 
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"(C)  any  other  assistance  designed  to  develop  the 
capabilities  of  the  protege  firm  under  the  develop- 
mental program  referred  to  in  subsection  (e). 
"(2)  Award  of  subcontracts  on  a  noncompetitive 
basis  to  the  protege  firm  under  the  Department  of 
Defense  or  other  contracts. 

"(3)  Payment  of  progress  payments  for  perform- 
ance of  the  protege  firm  under  such  a  subcontract  in 
amounts  as  provided  for  in  the  subcontract,  but  in 
no  event  may  any  such  progress  payment  exceed  100 
percent  of  the  costs  incurred  by  the  protege  firm  for 
the  performance. 
"(4)  Advance  payments  under  such  subcontracts. 
"(5)  Loans. 

"(6)  Cash  in  exchange  for  an  ownership  interest  in 
the  protege  firm,  not  to  exceed  10  percent  of  the 
total  ownership  interest. 

"(7)  Assistance  obtained  by  the  mentor  firm  for 
the  protege  firm  from  one  or  more  of  the  following— 
"(A)  small  business  development  centers  estab- 
lished pursuant  to  section  21  of  the  Small  Business 
Act  (15  U.S.C.  648); 

"(B)  entities  providing  procurement  technical  as- 
sistance pursuant  to  chapter  142  of  title  10,  United 
States  Code;  or 

"(C)  a  historically  Black  college  or  university  or 
a  minority  institution  of  higher  education. 
"(g)  Incentives  for  Mentor  Firms.— (1)  The  Secre- 
tary of  Defense  shall  provide  to  a  mentor  firm  reim- 
bursement for  the  total  amount  of  any  progress  pay- 
ment or  advance  pasnnent  made  under  the  program  by 
the  mentor  firm  to  a  protege  firm  in  connection  with  a 
Department  of  Defense  contract  awarded  the  mentor 
firm. 

"(2)(A)  The  Secretary  of  Defense  shall  provide  to  a 
mentor  firm  reimbursement  for  the  costs  of  the  assist- 
ance furnished  to  a  protege  firm  pursuant  to  para- 
graphs (1)  and  (7)  of  subsection  (f).  The  Secretary 
shall  ensure  that  the  reimbursement  is  provided  f or— 
"(i)  as  a  line  item  in  a  Department  of  Defense  con- 
tract under  which  the  mentor  firm  is  furnishing 
products  or  services  to  the  Department,  subject  to  a 
maximum  amount  of  reimbiu^ement  specified  in 
such  contract; 

"(li)  as  a  reimbursement  of  indirect  costs  incurred 
under  the  program  which  have  been  assigned  to  in- 
direct cost  pools,  to  the  extent  that  such  assigned 
costs  are  otherwise  reasonable,  allocable,  and  allow- 
able; 

"(iii)  in  a  separate  contract,  cooperative  agree- 
ment, or  other  agreement  entered  into  between  the 
Secretary  and  the  mentor  firm  for  the  purpose  of 
providing  reimbursement  of  costs  incurred  under  the 
program,  subject  to  a  maximum  amount  of  reim- 
biu^ement  specified  in  such  contract  or  agreement; 
or 

"(iv)  through  a  combination  of  the  methods  of  re- 
imbursement described  in  clauses  (i),  (ii),  and  (iii), 
but  only  if  the  mentor  firm  has  an  accounting 
system  and  controls  adequate  to  assure  proper  iden- 
tification and  assignment  of  program  costs  to  appro- 
priate direct  and  indirect  cost  accounts. 
"(B)  The  Secretary  and  a  mentor  firm  may  provide 
for  the  allocation  of  such  costs  to  any  Department  of 
Defense  contract  awarded  to  the  mentor  firm. 

"(3)(A)  Costs  incurred  by  a  mentor  firm  in  providing 
assistance  to  a  protege  firm  that  are  not  reimbursed 
pursuant  to  either  subparagraph  (A)  or  (C)  of  para- 
graph (2)  or  are  reimbursed  pursuant  to  subparagraph 
(B)  of  such  paragraph  shall  be  recognized  as  credit  in 
lieu  of  subcontract  awards  for  purposes  of  determining 
whether  the  mentor  firm  attains  a  subcontracting  par- 
ticipation goal  applicable  to  such  mentor  firm  under  a 
Department  of  Defense  contract,  imder  a  contract 
with  another  executive  agency,  or  under  a  divisional 
or  company-wide  subcontracting  plan  negotiated  with 
the  Department  of  Defense  or  another  executive 
agency. 

"(B)  The  amount  of  the  credit  given  a  mentor  firm 
for  any  such  imreimbursed  costs  shall  be  equal  to— 


"(i)  four  times  the  total  amount  of  such  costs  at- 
tributable to  assistance  provided  by  entities  de- 
scribed in  subsection  (f)(7); 

"(ii)  three  times  the  total  amount  of  such  costs  at- 
tributable to  assistance  furnished  by  the  mentor 
firm's  employees;  and 

"(iii)  two  times  the  total  amount  of  any  other  such 
costs. 

"(C)  Under  regulations  prescribed  pursuant  to  sub- 
section (k),  the  Secretary  of  Defense  shall  adjust  the 
amount  of  credit  given  a  mentor  firm  pursuant  to  sub- 
paragraphs (A)  and  (B)  if  the  Secretary  determines 
that  the  firm's  performance  regarding  the  award  of 
subcontracts  to  disadvantaged  small  business  concerns 
has  declined  without  justifiable  cause. 

"(4)  A  mentor  firm  shall  receive  credit  toward  the 
attainment  of  a  subcontracting  participation  goal  ap- 
plicable to  such  mentor  firm  for  each  subcontract  for 
a  product  or  service  awarded  under  such  contract  by  a 
mentor  firm  to  a  business  concern  that,  except  for  its 
size,  would  be  a  small  business  concern  owned  and  con- 
trolled by  socially  and  economically  disadvantaged  in- 
dividuals, but  only  if — 

"(A)  the  size  of  such  business  concern  is  not  more 
than  two  times  the  maximum  size  specified  by  the 
Administrator  of  the  Small  Business  Administration 
for  purposes  of  determining  whether  a  business  con- 
cern furnishing  such  product  or  service  is  a  small 
business  concern;  and 

"(B)  the  business  concern  formerly  had  a  mentor- 
protege  agreement  with  such  mentor  firm  that  was 
not  terminated  for  cause. 

"(h)   NONAFFILIATION   TREATMENT.— Por   purpOSCS   Of 

the  Small  Business  Act  [15  U.S.C.  631  et  seq.],  a  prote- 
ge firm  may  not  be  considered  an  affiliate  of  a  mentor 
firm  solely  on  the  basis  that  the  protege  firm  is  receiv- 
ing assistance  referred  to  in  subsection  (f )  from  such 
mentor  firm  under  the  program. 

"(i)  Participation  in  Mentor-Protege  Program  not 
To  Be  a  Condition  for  Award  of  a  Contract  or  Sub- 
contract.—A  mentor  firm  may  not  require  a  business 
concern  to  enter  into  an  agreement  with  the  mentor 
firm  pursuant  to  subsection  (e)  as  a  condition  for 
being  awarded  a  contract  by  the  mentor  firm,  includ- 
ing a  subcontract  under  a  contract  awarded  to  the 
mentor  firm. 

"(j)  Duration  of  Pilot  Program.— (1)  Business  con- 
cerns eligible  to  participate  in  the  program  may  enter 
into  mentor-protege  agreements  pursuant  to  subsec- 
tion (e)  during  the  period  commencing  on  October  1, 
1991,  and  ending  on  September  30, 1994. 

"(2)  A  mentor  firm  may  not  incur  costs  furnishing 
developmental  assistance  to  a  protege  firm  that  are  el- 
igible for  reimbursement  pursuant  to  subsection  (g) 
prior  to  October  1,  1991,  or  after  September  30,  1996. 

"(3)  A  mentor  firm  may  receive  credit  toward  the  at- 
tainment of  such  firm's  goals  for  subcontract  awards 
to  disadvantaged  small  business  concerns  for  imreim- 
bursed costs  inciured  in  providing  developmental  as- 
sistance to  the  firm's  protege  firms,  pursuant  to  sub- 
section (g)(3),  for  the  period  beginning  October  1, 
1991,  and  ending  September  30, 1999. 

"(k)  Regulations.— The  Secretary  of  Defense  shall 
prescribe  regulations  to  carry  out  the  pilot  Mentor- 
Protege  Program.  Such  regulations  shall  include  the 
requirements  set  forth  in  section  8(d)  of  the  Small 
Business  Act  (15  U.S.C.  637(d))  and  shall  prescribe 
procedures  by  which  mentor  firms  may  terminate  par- 
ticipation in  the  program.  The  Secretary  shall  publish 
the  proposed  regulations  not  later  than  the  date  180 
days  after  the  date  of  the  enactment  of  this  Act  [Nov. 
5,  1990].  The  Secretary  shall  promulgate  the  final  reg- 
ulations not  later  than  the  date  270  days  after  the 
date  of  the  enactment  of  this  Act.  The  Secretary  shall 
ensure  that  the  Department  of  Defense  policy  regard- 
ing the  pilot  Mentor-Protege  Program,  dated  July  30, 
1991  (and  any  successor  policy),  is  published  and  main- 
tained in  the  Code  of  Federal  Regiilations. 
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*'(l)  General  Accounting  Office  Assessment.— (1) 
The  General  Accounting  Office  shall  evaluate  the  im- 
plementation of  the  Mentor-Protege  Program  estab- 
lished pursuant  to  subsection  (a)  to  determine  wheth- 
er the  purposes  of  the  program,  as  stated  in  subsection 
(b)»  have  been  attained. 

"(2)  A  report  of  the  evaluation  conducted  by  the 
General  Accounting  Office  pursuant  to  subsection  (a) 
shall  be  furnished  to  the  Committees  on  Armed  Serv- 
ices and  Small  Business  of  the  Senate  and  House  of 
Representatives  by  February  1,  1994.  Such  report 
shall  cover  the  period  October  1,  1991.  through  Sep- 
tember 30,  1993.  Recommendations  shall  be  included 
regarding  reauthorization  of  the  program,  and  extend- 
ing its  application  on  a  Government-wide  basis. 

"(3)  An  interim  report  shall  be  furnished  to  the 
Committees  on  Armed  Services  of  the  Senate  and 
House  of  Representatives  by  March  30,  1992.  The  in- 
terim report  shall— 

"(A)  evaluate  the  regulatory  implementation  of 
the  program  by  the  Department  of  Defense; 

"(B)  assess  initial  participation  by  firms  eligible  to 
be  mentor  firms  or  protege  firms; 

"(C)  identify  deficiencies,  if  any,  in  the  statutory 
or  regulatory  framework  of  the  program  likely  to 
impair  the  success  of  the  program;  and 

"(D)  make  recomm^idations  to  correct  any  imple- 
mentatlonal  impediments  identified, 
"(m)  Definitions.— In  this  section: 

"(1)  The  term  'sanall  business  concern'  means  a 
business  concern  that  meets  the  requirements  of  sec- 
tion 3(a)  of  the  SmaU  Buskiess  Act  (15  UJS.C.  632(a)) 
and  the  regulations  promulfi^ted  pursuant  thereto. 

"(2)  The  term  'disadvanti^ped  small  business  con- 
cern' means: 

"(A)  a  small  business  concern  owned  and  con- 
trolled by  socially  and  econon^cally  disadvantaged 
individuals; 

"(B)  a  business  entity  owned  and  controlled  by 
an  Indian  tribe  as  defined  by  section  8(a)(13)  of 
the  Small  Business  Act  (15  U.S.C.  637(a)(13)); 

"(C)  a  business  entity  owned  and  controlled  by  a 
Native  Hawaiian  Organization  as  defined  by  sec- 
tion 8(a)(15)  of  the  l^nall  Business  Act  (15  U.S.C. 
637(a)(13)  tl5  U.S.C.  637(aK15)));  or 

"(D)  a  qualified  orgMiization  emploj^g  the  se- 
verely disabled. 

"(3)  The  term  'small  business  concern  owned  and 
controlled  by  socially  wid  economically  disadvan- 
taged individuals'  has  the  meaning  given  such  tenn 
in  section  8(d)(3)(C)  of  the  Small  Business  Act  (15 
U.S.C.  637(d)(3)(C)). 

"(4)  The  term  'historically  Black  college  and  uni- 
versity' means  any  of  the  historically  Black  colleges 
and  universities  referred  to  in  section  1207(aK2)  of 
the  National  Defense  Authorization  Act  for  Fiscal 
Year  1987  [Pub.  L.  99-^613  (10  U.S.C.  2301  note). 

"(5)  The  term  'minority  institution  of  higher  edu- 
cation' means  an  institution  of  higher  education 
with  a  student  body  that  reflects  the  composition 
specified  in  section  312<b)(3).  (4).  and  (5)  of  the 
Higher  Education  Act  of  1965  (20  U.S.C.  1058(b)(3), 
(4),  and  (5)). 

"(6)  The  term  'subcontracting  participation  goal', 
with  respect  to  a  Department  of  Defense  contract, 
means  a  goal  for  the  extent  of  the  participation  by 
disadvantaged  small  business  concerns  in  the  sub- 
contracts awarded  under  such  contract,  as  estab- 
lished pursuant  to  section  1207  of  the  National  De- 
fense Authorization  Act  for  Fiscal  Year  1987  (10 
U.S.C.  2301  note)  and  section  8(d)  of  the  Small  Busi- 
ness Act  (15  U.S.C.  637(d)). 

"(6)[(7)]  The  term  'qualified  organization  employ- 
ing the  severely  disabled'  means  a  business  entity 
operated  on  a  for-profit  or  nonprofit  basis  that— 
"(A)  uses  rehabilitative  engineering  to  provide 
employment  opportunities  for  severely  disabled  in- 
dividuals and  integrates  severely  disabled  individ- 
uals into  its  workforce; 


"(B)  employs  severely  disabled  individuals  at  a 
rate  that  averages  not  less  than  20  percent  of  its 
total  workforce; 

"(C)  employs  each  severely  disabled  individual  In 
its  workforce  generally  on  the  basis  of  40  hours 
per  week;  and 

"(D)  pays  not  less  than  the  minimum  wage  pre- 
scribed pursuant  to  section  6  of  the  Fair  Labor 
Standards  Act  (29  U.S.C.  206)  to  those  employees 
who  are  severely  disabled  individuals. 
"(7)[(8)]  The  term  'severely  disabled  individual' 
means  an  individual  who  has  a  physical  or  mental 
disability  which  constitutes  a  substantial  handicap 
to  employment  and  which,  in  accordance  with  crite- 
ria prescribed  by  the  Committee  for  the  Purchase 
From  the  Blind  and  Other  Severely  Hancttcapped  es- 
tablished by  section  46  of  title  41,  United  States 
Code,  is  of  such  a  nature  that  the  individual  is  other- 
wise prevented  from  engaging  in  normal  competitive 
employment. 

"(n)  Availability  of  Funding.— Funds  authorized 
and  appropriated  to  carry  out  the  program  shall 
remain  available  until  September  30, 1^9." 

Credit  for  Indian  Contracting  in  Meeting  Certain 
Minority  Subcontracting  CtOals 

Pub.  L.  101-189,  div.  A.  title  VIII,  §832,  Nov.  29. 
1989, 103  Stat.  1508,  provided  that: 

"(a)  Regulations.— Subject  to  subsections  (b)  and 
(c),  in  any  case  in  which  a  subcontracting  goal  is  speci- 
fied in  a  Department  of  Defense  contract  in  the  imple- 
mentation of  section  1207  of  the  National  Defense  Au- 
thorization Act  for  Fiscal  Year  1987  CPub.  K  99-6613 
(10  U.S.C.  2301  note)  and  secticm  8(d)  of  the  Small 
Business  Act  (15  U.S.C.  637(d)).  credit  toward  meeting 
that  subcontracting  goal  shall  be  given  f or— 

"(1)  work  performed  in  connection  with  that  De- 
partment of  Defense  contract,  and  work  performed 
in  connection  with  any  subcontract  awarded  under 
that  Department  of  Defense  contract,  if  such  work  is 
performed  on  any  Indian  lands  and  meets  the  re- 
quirements of  paragraph  (1)  of  subsection  (b);  or 

"(2)  work  performed  in  connection  with  that  De- 
partment of  Defense  contract,  and  work  performed 
in  connection  with  any  subcontract  awarded  under 
that  Department  of  Defense  contract,  if  the  per- 
formance of  such  contract  or  subcontract  is  under- 
taken as  a  joint  venture  that  meets  the  requirements 
of  paragraph  (2)  of  that  subsection. 
"(b)  Eligible  Work.— (1)  Work  performed  on  Indian 
lands  meets  the  requirements  of  this  paragraph  if — 
"(A)  not  less  than  40  percent  of  the  workers  direct- 
ly engaged  in  the  performance  of  the  work  are  Indi- 
ans; or 

"(B)  the  contractor  or  subcontractor  has  an  agree- 
ment with  the  tribal  government  having  jurisdiction 
over  such  Indian  lands  that  provides  goals  for  train- 
ing and  development  of  the  Indian  workforce  and 
Indian  management. 

"(2)  A  joint  venture  undertaking  to  perform  a  con- 
tract or  subcontract  meets  the  requirements  of  this 
paragraph  if— 

"(A)  an  Indian  tribe  or  tribally  owned  corporation 
owns  at  least  50  percent  of  the  joint  venture; 

"(B)  the  activities  of  the  joint  venture  under  the 
contract  or  subcontract  provide  employment  oppor- 
tunities for  Indians  either  directly  or  through  the 
purchase  of  products  or  services  for  the  performance 
of  such  contract  or  subcontract;  and 

"(C)  the  Indian  tribe  or  tribally  owned  corporation 
manages  the  performance  of  such  contract  or  sub- 
contract. 

"(c)  Extent  of  Credit.— The  amoimt  of  the  credit 
given  toward  the  attainment  of  any  subcontracting 
goal  imder  subsection  (a)  shall  be— 

"(1)  in  the  case  of  work  performed  as  described  in 
subsection  (a)(1),  the  value  of  the  work  performed; 
and 


Page  1169 


TITLE  10— ARMED  FORCES 


§ 


"(2)  in  the  case  of  a  contract  or  subcontract  under- 
taken to  be  performed  by  a  joint  venture  as  de- 
scribed in  subsection  (a)(2),  an  amount  equal  to  the 
amount  of  the  contract  or  subcontract  multiplied  by 
the  percentage  of  the  tribe's  or  tribally  owned  corpo- 
ration's ownership  interest  in  the  joint  venture. 
"(d)  Regulations.— The  Secretary  of  Defense  shall 
prescribe  regulations  for  the  implementation  of  this 
section. 
"(e)  Definitions.- In  this  section: 

"(1)  The  term  'Indian  lands'  has  the  meaning 
given  that  term  by  section  4(4)  of  the  Indian 
Gaming  Regulatory  Act  (102  Stat.  2468;  25  U.S.C. 
2703(4)). 

"(2)  The  term  'Indian'  has  the  meaning  given  that 
term  by  section  4(d)  of  the  Indian  Self-Determina- 
tion  and  Education  Assistance  Act  (25  U.S.C. 
450b(d)). 

"(3)  The  term  'Indian  tribe'  has  the  meaning  given 
that  term  by  section  4(e)  of  the  Indian  Self -Determi- 
nation and  Education  Assistance  Act  (25  U.S.C. 
450b(e)). 

"(4)  The  term  'tribally  owned  corporation'  means  a 
corporation  owned  entirely  by  an  Indian  tribe." 

Equitable  Participation  of  American  Sbiall  and 
Minority-Owned  Business  in  Furnishing  of  Com- 
modities AND  Services 

Pub.  L.  101-165.  title  IX.  §  9004.  Nov.  21,  1989,  103 
Stat.  1129.  provided  that:  "During  the  current  fiscal 
year  and  hereafter,  the  Secretary  of  Defense  and  each 
purchasing  and  contracting  agency  of  the  Department 
of  Defense  shall  assist  American  small  and  minority- 
owned  business  to  participate  equitably  in  the  furnish- 
ing of  commodities  and  services  financed  with  funds 
appropriated  under  this  Act  [see  Tables  for  classifica- 
tion] by  increasing,  to  an  optimum  level,  the  resources 
and  number  of  personnel  jointly  assigned  to  promot- 
ing both  small  and  minority  business  involvement  in 
purchases  financed  with  funds  appropriated  herein, 
and  by  making  available  or  causing  to  be  made  avail- 
able to  such  businesses,  information,  as  far  in  advance 
as  possible,  with  respect  to  purchases  proposed  to  be 
financed  with  funds  appropriated  under  this  Act,  and 
by  assisting  small  and  minority  business  concerns  to 
participate  equitably  as  subcontractors  on  contracts  fi- 
nanced with  funds  appropriated  herein,  and  by  other- 
wise advocating  and  providing  small  and  minority 
business  opportunities  to  participate  in  the  furnishing 
of  commodities  and  services  financed  with  fimds  ap- 
propriated by  this  Act." 

Contract  Goal  for  Minorities 

Section  1207  of  Pub.  L.  99-661,  as  amended  by  Pub. 
L.  100-180.  div.  A,  title  VIII,  §  806(d).  101  Stat.  1127; 
Pub.  L.  100-456,  div.  A,  title  VIII,  §  844.  Sept.  29,  1988. 
102  Stat.  2027;  Pub.  L.  101-189.  div.  A.  title  VIII.  §  831, 
Nov.  29,  1989.  103  Stat.  1507;  Pub.  L.  101-510,  div.  A, 
title  VIII,  §§811.  832,  title  XIII,  §§  1302(d),  1312(b), 
Nov.  5,  1990,  104  Stat.  1596,  1612,  1669.  1670;  Pub.  L. 
102-25,  title  VII,  §§  704(a)(6),  705(e),  Apr.  6,  1991,  105 
Stat.  118, 120,  provided  that: 

"(a)  Goal.— (1)  Except  as  provided  in  subsection  (d), 
a  goal  of  5  percent  of  the  amount  described  in  subsec- 
tion (b)  shall  be  the  objective  of  the  Department  of 
Defense  in  each  of  fiscal  years  1987,  1988,  1989,  1990, 
1991,  1992,  and  1993  for  the  total  combined  amount 
obligated  for  contracts  and  subcontracts  entered  into 
with- 

"(A)  small  business  concerns,  including  mass  media 
and  advertising  firms,  owned  and  controlled  by  so- 
cially and  economically  disadvantaged  individuals 
(as  such  term  is  used  in  section  8(d)  of  the  Small 
Business  Act  (15  U.S.C.  637(d))  and  regulations 
issued  under  that  section),  the  majority  of  the  earn- 
ings of  which  directly  accrue  to  such  individuals; 

"(B)  historically  Black  colleges  and  imiversities; 
and 

"(C)  minority  institutions  (as  defined  in  para- 
graphs (3).  (4),  and  (5)  of  section  312(b)  of  the 


Higher  Education  Act  of  1965  (20  U.S.C.  1058)),  in- 
cluding any  nonprofit  research  institution  that  was 
an  integral  part  of  a  historically  Black  college  or 
university  before  November  14. 1986. 
"(2)  The  Secretary  of  Defense  shall  establish  a  spe- 
cific goal  within  the  overall  5  percent  goal  for  the 
award  of  prime  contracts  and  subcontracts  to  histori- 
cally Black  colleges  and  universities  and  minority  in- 
stitutions in  order  to  increase  the  participation  of  such 
colleges  and  universities  in  the  program  provided  for 
by  this  section. 

ISee  main  edition  for  text  of  (6)] 

"(c)  Types  of  Assistance.— (1)  To  attain  the  goal 
specified  in  subsection  (a)(1).  the  Secretary  of  Defense 
shall  provide  technical  assistance  to  the  entities  re- 
ferred to  in  that  subsection  and,  in  the  case  of  histori- 
cally Black  colleges  and  universities  and  minority  in- 
stitutions, shall  also  provide  infrastructure  assistance. 
"(2)  Technical  assistance  provided  imder  this  section 
shall  Include  information  about  the  program,  advice 
about  Department  of  Defense  procurement  proce- 
dures, instruction  in  preparation  of  proposals,  and 
other  such  assistance  as  the  Secretary  considers  ap- 
propriate. If  the  resources  of  the  Department  of  De- 
fense are  inadequate  to  provide  such  assistance,  the 
Secretary  may  enter  into  contracts  with  minority  pri- 
vate sector  entities  with  experience  and  expertise  in 
the  design,  development,  and  delivery  of  technical  as- 
sistance services  to  eligible  individuals,  business  firms 
and  institutions,  defense  acquisition  agencies,  and  de- 
fense prime  contractors.  Department  of  Defense  con- 
tracts with  such  entities  shall  be  awarded  annually, 
based  upon,  among  other  things,  the  number  of  minor- 
ity small  business  concerns,  historically  Black  colleges 
and  universities,  and  minority  institutions  that  each 
such  entity  brings  into  the  program. 

"(3)  Infrastructiu-e  assistance  provided  under  this 
section  to  historically  Black  colleges  and  universities 
and  to  minority  institutions  may  include  programs  to: 
"(A)  establish  and  enhance  undergraduate,  gradu- 
ate, and  doctoral  programs  in  scientific  disciplines 
critical  to  the  national  security  functions  of  the  De- 
partment of  Defense; 

"(B)  make  Department  of  Defense  personnel  avail- 
able to  advise  and  assist  faculty  at  such  colleges  and 
universities  in  the  performance  of  defense  research 
and  in  scientific  disciplines  critical  to  the  national 
security  functions  of  the  Department  of  Defense; 

"(C)  establish  partnerships  between  defense  lab- 
oratories and  historically  Black  colleges  and  univer- 
sities and  minority  institutions  for  the  purpose  of 
training  students  in  scientific  disciplines  critical  to 
the  national  security  functions  of  the  Department  of 
Defense; 

"(D)  award  scholarships,  fellowships,  and  the  es- 
tablishment of  cooperative  work-education  programs 
in  scientific  disciplines  critical  to  the  national  securi- 
ty functions  of  the  Department  of  Defense; 

"(E)  attract  and  retain  faculty  involved  in  scientif- 
ic disciplines  critical  to  the  national  security  func- 
tions of  the  Department  of  Defense; 

"(P)  equip  and  renovate  laboratories  for  the  per- 
formance of  defense  research; 

"(G)  expand  and  equip  Reserve  Officer  Training 
Corps  activities  devoted  to  scientific  disciplines  criti- 
cal to  the  national  security  functions  of  the  Depart- 
ment of  Defense;  and 

"(H)  provide  other  assistance  as  the  Secretary  de- 
termines appropriate  to  strengthen  scientific  disci- 
plines critical  to  the  national  security  functions  of 
the  Department  of  Defense  or  the  college  infrastruc- 
ture to  support  the  performance  of  defense  research. 
"(4)  The  Secretary  shall,  to  the  maximum  extent 
practical,  carry  out  programs  under  this  section  at  col- 
leges, universities,  and  institutions  that  agree  to  bear  a 
substantial  portion  of  the  cost  associated  with  the  pro- 
grams. 
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iSee  main  edition  for  text  of  (d)] 

"(e)  Competitive  Procedxtres  and  Advance  Pay- 
ments.—To  attain  the  goal  of  subsection  (a)— 

iSee  main  edition  for  text  of  il)  and  (2)3 

"(3)  To  the  extent  practicable  and  when  necessary 
to  facilitate  achievement  of  the  5  percent  goal  de- 
scribed in  subsection  (a),  the  Secretary  of  Defense 
may  enter  into  contracts  using  less  than  full  and 
open  competitive  procedures  (including  awards 
under  section  8(a)  of  the  Small  Business  Act  [15 
U.S.C.  637(a)]),  but  shall  pay  a  price  not  exceeding 
fair  market  cost  by  more  than  10  percent  in  pay- 
ment per  contract  to  contractors  or  subcontractors 
described  in  subsection  (a).  The  Secretary  shall 
adjust  the  percentage  specified  in  the  preceding  sen- 
tence for  any  industry  category  if  available  informa- 
tion clearly  indicates  that  nondisadvantaged  small 
business  concerns  in  such  industry  category  are  gen- 
erally being  denied  a  reasonable  opportunity  to  com- 
pete for  contracts  because  of  the  use  of  that  percent- 
age in  the  application  of  this  paragraph. 

iSee  main  edition  for  text  of  (4);  (/)] 

"(g)  Annual  Reports.— (1)  Not  later  than  July  15  of 
each  year»  the  Secretary  of  Defense  shall  submit  to 
Congress  a  report  on  the  progress  toward  meeting  the 
goal  of  subsection  (a)  during  the  current  fiscal  year. 

"(2)  Not  later  than  December  15  of  each  year,  the 
Secretary  of  Defense  shall  submit  to  Congress  a  final 
report  on  the  progress  of  the  Secretary  with  the  goal 
of  subsection  (a)  during  the  preceding  fiscal  year. 

"(3)  The  reports  described  in  paragraphs  (1)  and  (2) 
shall  each  include  the  following: 

"(A)  A  full  explanation  of  any  progress  toward  at- 
taining the  goal  of  subsection  (a). 

"(B)  A  plan  to  achieve  the  goal,  if  necessary. 
"(4)  The  reports  required  under  paragraph  (2)  shall 
also  include  the  following: 

iSee  main  edition  for  text  of  (A)l 

"(B)  An  analysis  of  the  impact  that  subsection  (a) 
shall  have  on  the  ability  of  small  business  concerns 
not  owned  and  controlled  by  socially  and  economi- 
cally disadvantaged  individuals  to  compete  for  con- 
tracts with  the  Department  of  Defense. 

"(C)  A  description  of  the  percentage  of  contracts 
(actions),  the  total  dollar  amount  (size  of  action), 
and  the  number  of  different  entities  relative  to  the 
attainment  of  the  goal  of  subsection  (a),  separately 
for  Black  Americans,  Native  Americans,  Hispanic 
Americans,  Asian  Pacific  Americans,  and  other  mi- 
norities. 

ISee  main  edition  for  text  of  (5)1 

"(h)  Effective  Date.— This  section  applies  to  each  of 
fiscal  years  1987,  1988,  1989,  1990,  1991,  1992,  and 
1993." 

MiNiBfUM  Percentage  op  Cobcpetitive  PROcuREBfENTs 

Pub.  L.  99-145.  title  IX,  §  913,  Nov.  8,  1985,  99  Stat. 
687,  as  amended  by  Pub.  L.  101-510,  div.  A,  title  XIII, 
§  1322(d)(1),  Nov.  5.  1990,  104  Stat.  1672,  provided 
that: 

iSee  main  edition  for  text  of  (a)] 

"(b)  Definition.— For  the  purposes  of  this  section, 
the  term  'competitive  procurements'  means  procure- 
ments made  by  the  Department  of  Defense  through 
the  use  of  competitive  procedures,  as  defined  in  sec- 
tion 2304  of  title  10,  United  States  Code." 

§  2302.  Definitions 

In  this  chapter: 

iSee  main  edition  for  text  of  il)  to  (.5)1 

(6)  The  term  "Federal  Acquisition  Regula- 
tion" means  the  Federal  Acquisition  Regula- 


tion issued  pursuant  to  section  25(c)(1)  of  the 
Office  of  Federal  Procurement  Policy  Act  (41 
U.S.C.  421(c)(1)). 

(7)  The  term  "small  purchase  threshold" 
has  the  meaning  given  that  term  in  section 
4(11)  of  the  Office  of  Federal  Procurement 
Policy  Act  (41  U.S.C.  403(11)),  except  that,  in 
the  case  of  any  contract  to  be  awarded  and 
performed,  or  purchase  to  be  made,  outside 
the  United  States  in  support  of  a  contingency 
operation,  the  term  means  $100,000. 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189.  div. 
A.  title  VIII.  §  853(b)(1),  103  Stat.  1518;  Apr.  6, 
1991.  Pub.  L.  102-25,  title  VII,  §  701(d)(1),  105 
Stat.  113;  Dec.  5,  1991,  Pub.  L.  102-190,  div.  A, 
title  VIII.  §  805, 105  Stat.  1417.) 

Amendments 

1991— Par,  (7).  Pub.  L.  102-190  inserted  before  period 
",  except  that,  in  the  case  of  any  contract  to  be  award- 
ed and  performed,  or  purchase  to  be  made,  outside  the 
United  States  in  support  of  a  contingency  operation, 
the  term  means  $100,000". 

Pub.  L.  102-25  added  par.  (7). 

1989— Par.  (6).  Pub.  L.  101-189  added  par.  (6). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1737,  2304, 
2366,  2367,  2397,  2397b,  2399,  2403,  2436  of  this  title. 

§  2303.  Applicability  of  chapter 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2301,  2307. 
2308,  2309,  2313,  2314,  2318,  2320,  2384a  of  this  title. 

§  2304.  Contracts:  competition  requirements 

ISee  main  edition  for  text  ofia)l 

(b)  ISee  main  edition  for  text  of  (1)1 
(2)  The  head  of  an  agency  may  provide  for 
the  procurement  of  property  or  services  cov- 
ered by  this  section  using  competitive  proce- 
dures, but  excluding  concerns  other  than  small 
business  concerns  in  furtherance  of  sections  9 
and  15  of  the  Small  Business  Act  (15  U.S.C.  638, 
644)  and  concerns  other  than  small  business 
concerns,  historically  Blacls:  colleges  and  imiver- 
sities,  and  minority  institutions  in  furtherance 
of  section  1207  of  the  National  Defense  Author- 
ization Act  for  Fiscal  Year  1987  (10  U.S.C.  2301 
note). 

iSee  main  edition  for  text  of  (3);  (c)  to  (e)l 

(f)(1)  Except  as  provided  in  paragraph  (2), 
the  head  of  an  agency  may  not  award  a  con- 
tract using  procedures  other  than  competitive 
procedures  unless— 

iSee  main  edition  for  text  of(A)l 
(B)  the  justification  is  approved— 

iSee  main  edition  for  text  of(i)l 

(ii)  in  the  case  of  a  contract  for  an 
amount  exceeding  $1,000,000  (but  equal  to 
or  less  than  $10,(M)0,000),  by  the  head  of  the 
procuring  activity  (or  the  head  of  the  pro- 
curing activity's  delegate  designated  pursu- 
ant to  paragraph  (6)(A)); 
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(iii)  in  the  case  of  a  contract  for  an 
amount  exceeding  $10,000,000  (but  equal  to 
or  less  than  $50,000,000),  by  the  senior  pro- 
curement executive  of  the  agency  designat- 
ed pursuant  to  section  16(3)  of  the  Office  of 
Federal  Procurement  Policy  Act  (41  U.S.C. 
414(3))  or  the  senior  procurement  execu- 
tive's delegate  designated  pursuant  to  para- 
graph (6)(B),  or  in  the  case  of  the  Under 
Secretary  of  Defense  for  Acquisition,  acting 
in  his  capacity  as  the  senior  procurement 
executive  for  the  Department  of  Defense, 
the  Under  Secretary's  delegate  designated 
pursuant  to  paragraph  (6)(C);  or 

(iv)  in  the  case  of  a  contract  for  an 
amount  exceeding  $50,000,000,  by  the  senior 
procurement  executive  of  the  agency  desig- 
nated pursuant  to  section  16(3)  of  the 
Office  of  Federal  Procurement  Policy  Act 
(41  U.S.C.  414(3))  (without  further  delega- 
tion) or  in  the  case  of  the  Under  Secretary 
of  Defense  for  Acquisition,  acting  in  his  ca- 
pacity as  the  senior  procurement  executive 
for  the  Department  of  Defense,  the  Under 
Secretary's  delegate  designated  pursuant  to 
paragraph  (6)(C);  and 

ISee  main  edition  for  text  o/(0] 

(2)  In  the  case  of  a  procurement  permitted  by 
subsection  (c)(2),  the  justification  and  approval 
required  by  paragraph  (1)  may  be  made  after 
the  contract  is  awarded.  The  justification  and 
approval  required  by  paragraph  (1)  is  not  re- 
quired— 

iSee  main  edition  for  text  ofiA)  and  (B)] 

(C)  in  the  case  of  a  procurement  permitted 
by  subsection  (c)(7); 

(D)  in  the  case  of  a  procurement  conducted 
under  (i)  the  Act  of  June  25.  1938  (41  U.S.C. 
46  et  seq.),  popularly  referred  to  as  the 
Wagner-O'Day  Act,  or  (ii)  section  8(a)  of  the 
Small  Business  Act  (15  U.S.C.  637(a));  or 

(E)  in  the  case  of  a  procurement  permitted 
by  subsection  (c)(4),  but  only  if  the  head  of 
the  contracting  activity  prepares  a  dociunent 
in  connection  with  such  procurement  that  de- 
scribes the  terms  of  an  agreement  or  treaty, 
or  the  written  directions,  referred  to  in  that 
subsection  that  have  the  effect  of  requiring 
the  use  of  procedures  other  than  competitive 
procedures  and  such  document  is  approved  by 
the  competition  advocate  for  the  procuring 
activity. 

ISee  main  edition  for  text  o/(3)] 

(4)  The  justification  required  by  paragraph 
(1)(A)  and  any  related  information,  and  any 
dociunent  prepared  pursuant  to  paragraph 
(2)(E),  shall  be  made  available  for  inspection  by 
the  public  consistent  with  the  provisions  of  sec- 
tion 552  of  title  5. 

ISee  main  edition  for  text  of  (5)1 

(6)  [.See  main  edition  for  text  of  (A)! 

(B)  The  authority  of  the  senior  procurement 
executive  under  paragraph  (l)(B)(iii)  may  be 
delegated  only  to  an  officer  or  employee  within 
the  senior  procurement  executive's  organiza- 
tion who— 


(i)  if  a  member  of  the  armed  forces,  is  a 
general  or  flag  officer;  or 

(ii)  if  a  civilian,  is  serving  in  a  position  in 
grade  GS-16  or  above  (or  in  a  comparable  or 
higher  position  under  any  other  schedule  for 
civilian  officers  or  employees). 

(C)  The  authority  of  the  Under  Secretary  of 
Defense  for  Acquisition  imder  paragraph 
(l)(B)(iv)  may  be  delegated  only  to— 

(i)  an  Assistant  Secretary  of  Defense;  or 
(ii)  with  respect  to  the  element  of  the  De- 
partment of  Defense  (as  specified  in  section 
111(b)  of  this  title),  other  than  a  military  de- 
partment, carrying  out  the  procurement 
action  concerned,  an  officer  or  employee  serv- 
ing in  or  assigned  or  detailed  to  that  element 
who— 

(I)  if  a  member  of  the  armed  forces,  is 
serving  in  a  grade  above  brigadier  general 
or  rear  admiral  (lower  half);  or 

(II)  if  a  civilian,  is  serving  in  a  position 
with  a  grade  imder  the  General  Schedule 
(or  any  other  schedule  for  civilian  officers 
or  employees)  that  is  comparable  to  or 
higher  than  the  grade  of  major  general  or 
rear  admiral. 

(g)  ISee  main  edition  for  text  of  {1)1 

(2)  For  the  purposes  of  this  subsection,  a 
small  purchase  is  a  purchase  or  contract  for  an 
amount  which  does  not  exceed  the  small  pur- 
chase threshold. 

(3)  A  proposed  purchase  or  contract  for  an 
amoimt  above  the  small  purchase  threshold 
may  not  be  divided  into  several  purchases  or 
contracts  for  lesser  amounts  in  order  to  use  the 
small  purchase  procedures  required  by  para- 
graph (1). 

iSee  main  edition  for  text  of  (4);  ih)  and  ii)! 

(j)(l)  The  Secretary  of  Defense  may  enter 
into  agreements  (known  as  ''master  agree- 
ments") with  responsible  sources  under  which 
the  Secretary  may  issue  orders  for  the  perform- 
ance of  specific  advisory  and  assistance  services. 
Any  such  agreement  shall  specify  terms  and 
conditions  for  the  subsequent  procurement  of 
advisory  and  assistance  services  from  the 
sources.  The  period  covered  by  any  such  agree- 
ment may  not  exceed  two  years.  Any  such 
agreement  may  only  be  entered  into  using  pro- 
cedures that,  in  the  case  of  the  award  of  a  con- 
tract, would  be  competitive  procedures.  Any 
such  agreement  shall  be  entered  into  with  at 
least  three  of  the  sources  that  submit  offers  for 
the  master  agreement. 

(2)  Following  the  establishment  of  sources  for 
advisory  and  assistance  services  through  the 
use  of  a  master  agreement  described  in  para- 
graph (1),  the  Secretary  of  Defense  (A)  may  re- 
quest offers  from  all  sources  with  master  agree- 
ments for  the  services  for  which  offers  are 
being  requested  if  the  contracting  officer  deter- 
mines that  there  is  a  reasonable  expectation 
that  offers  will  be  obtained  from  at  least  two 
sources,  and  (B)  may  issue  orders  (known  as 
"task  orders")  pursuant  to  the  request  for 
offers  to  such  sources  for  the  performance  of 
specific  advisory  and  assistance  services,  subject 
to  the  requirements  of  this  subsection.  Any 
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such  request  for  offers  shall  contain  a  state- 
ment of  work  clearly  specifying  all  tasks  to  be 
performed  under  the  order.  Upon  evaluation  of 
an  offer  or  offers  resulting  from  a  request,  the 
task  order  shall  be  issued  to  the  source  submit- 
ting the  offer  that  the  Secretary  of  Defense  de- 
termines to  be  the  most  advantageous  to  the 
United  States,  considering  only  cost  or  price 
and  other  factors  included  in  the  request  for 
offers. 

(3)(A)  The  requirements  for  the  giving  of 
notice  of  certain  solicitations  that  are  pre- 
scribed in  section  18  of  the  Office  of  Federal 
Procurement  Policy  Act  (41  U.S.C.  416)  and  sec- 
tion 8(e)  ^  of  the  Small  Business  Act  (15  U.S.C. 
637(e))  shall  apply  to  solicitations  for  offers  for 
a  master  agreement  under  this  subsection  in 
the  same  manner  and  to  the  same  extent  as 
those  requirements  apply  to  solicitations  for 
proposals  for  a  contract  for  services  for  a  price 
expected  to  exceed  the  small  purchase  thresh- 
old. 

(B)  Such  requirements  for  the  giving  of 
notice  shall  not  apply  to  the  issuance  of  orders 
under  a  master  agreement  entered  into  pursu- 
ant to  the  procedures  established  imder  this 
section,  except  that  the  Secretary  of  Defense 
shall  furnish  for  publication  by  the  Secretary 
of  Commerce  a  notice  announcing  the  order. 

(4)  The  total  value  of  task  orders  issued 
under  master  agreements  by  any  contracting 
activity  in  a  fiscal  year  may  not  exceed  the 
amount  equal  to  30  percent  of  the  value  of  all 
contracts  for  advisory  and  assistance  services 
awarded  by  that  contracting  activity  during 
fiscal  year  1989. 

(5)  The  authority  provided  by  this  subsection 
to  enter  into  master  agreements  shall  termi 
nate  at  the  end  of  the  three-year  period  begin 
ning  on  the  date  on  which  final  regulations  pre 
scribed  to  carry  out  this  subsection  take  effect, 

(As  amended  Nov.  29, 1989,  Pub.  L.  101-189,  div. 
A,  title  VIII,  §§812,  817,  818,  853(d),  103  Stat 
1493,  1501,  1502,  1519;  Nov.  5,  1990,  Pub.  L 
101-510,  div.  A,  title  VIII,  §  806(b),  104  Stat 
1592;  Apr.  6,  1991,  Pub.  L.  102-25,  title  VII 
§  701(d)(2),  105  Stat.  114.) 

References  in  Text 

Section  1207  of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1987.  referred  to  in  subsec.  (b)(2), 
is  section  1207  of  Pub.  L.  99-661,  which  is  set  out  as  a 
note  under  section  2301  of  this  title. 

Section  8(e)  of  the  SmaU  Business  Act  (15  U.S.C. 
637(e)),  referred  to  in  subsec.  (j)(3)(A),  was  redesignat- 
ed section  8(d)  of  the  Small  Business  Act  (15  U.S.C. 
637(d)),  by  Pub.  L.  102-191,  §  3,  Dec.  5,  1991,  105  Stat. 
1591. 

Amendments 

1991— Subsec.  (g)(2).  Pub.  L.  102-25,  §  701(d)(2)(A)(i), 
substituted  "subsection"  for  "chapter". 

Subsec.  (g)(5).  Pub.  L.  102-25,  §  701(d)(2)(A)(U), 
struck  out  par.  (5)  which  provided  that  in  this  subsec- 
tion, the  term  "smaU  purchase  threshold"  has  the 
meaning  given  such  term  in  section  403(11)  of  title  41. 
See  section  2302(7)  of  this  title. 

Subsec.  (j)(3)(A).  Pub.  L.  102-25,  §  701(d)(2)(B).  sub- 
stituted "the  small  purchase  threshold"  for  "$25,000". 


» See  References  in  Text  note  below. 


1990— Subsec.  (g).  Pub.  L.  101-510  substituted  "the 
small  purchase  threshold"  for  "$25,000"  in  pars.  (2) 
and  (3)  and  added  par.  (5). 

1989— Subsec.  (b)(2).  Pub.  L.  101-189.  §  853(d),  sub- 
stituted "The  head  of  an  angency"  for  "An  executive 
agency"  and  "concerns  other  than"  for  "other  than" 
and  inserted  before  period  at  end  "and  concerns  other 
than  small  business  concerns,  historically  Black  colleg- 
es and  imiversities.  and  minority  institutions  in  fur- 
therance of  section  1207  of  the  National  Defense  Au- 
thorization Act  for  Fiscal  Year  1987  (10  U.S.C.  2301 
note)". 

Subsec.  (f)(l)(B)(iU).  Pub.  L.  101-189.  §  818(a)(1),  (3), 
added  cl.  (iii).  Former  cl.  (iii)  redesignated  (iv). 

Subsec.  (f)(l)(BKiv).  Pub.  L.  101-189.  §  818(a)(2). 
(c)(1).  redesignated  cl.  (iii)  as  (iv)  and  substituted 
"$50,000,000"  for  "$10,000,000"  and  "paragraph 
(6)(C)"  for  "paragraph  (6)(B)". 

Subsec.  (f)(2)(E).  Pub.  L.  101-189,  §  817(a),  added 
subpar.  (E). 

Subsec.  (f)(4).  Pub.  L.  101-189,  1817(b).  inserted 
".  and  any  document  prepared  pursuant  to  paragraph 
(2)(E)."  after  "any  related  information". 

Subsec.  (f)(6)(B).  Pub.  L.  101-189.  §  818(b)(2),  added 
subpar.  (B).  Former  subpar.  (B)  redesignated  (C). 

Subsec.  (f)(6)(C).  Pub.  L.  101-189.  1818(b)(1).  (c)(2). 
redesignated  subpar.  (B)  as  (C)  and  substituted  "para- 
graph (l)(B)(iv)"  for  "paragraph  (l)(B)(iii)". 

Subsec.  (j).  Pub.  L.  101-189,  §812,  added  subsec.  (j). 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18.  or  to  maximum  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
imder  specified  sections  of  Title  5.  Government  Orga- 
nization and  Employees,  see  section  529  [title  I. 
§  101(c)(1)]  of  Pub.  L.  101-509.  set  out  in  a  note  under 
section  5376  of  Title  5. 

Limitations  on  Contracting  Performed  by  Coast 
Guard 

Pub.  L.  101-225.  title  II.  §205.  Dec.  12.  1989.  103 
Stat.  1912.  provided  that:  "Notwithstanding  any  other 
provision  of  law.  an  officer  or  employee  of  the  United 
States  may  not  enter  into  a  contract  for  procurement 
of  performance  of  any  function  being  performed  by 
Coast  Guard  personnel  as  of  January  1.  1989.  before— 
"(1)  a  study  has  been  performed  by  the  Secretary 
of  Transportation  under  the  Office  of  Management 
and  Budget  Circular  A-76  with  respect  to  that  pro- 
curement; 

"(2)  the  Secretary  of  Transportation  has  per- 
formed a  study,  in  addition  to  the  study  required  by 
paragraph  (1)  of  this  subsection,  to  determine  the 
impact  of  that  procurement  on  the  multimission  ca- 
pabilities of  the  Coast  Guard;  and 

"(3)  copies  of  the  studies  required  by  paragraphs 
(1)  and  (2)  of  this  subsection  are  submitted  to  the 
Committee  on  Merchant  Marine  and  Fisheries  of 
the  House  of  Representatives  and  the  Committee  on 
Commerce,  Science,  and  Transportation  of  the 
Senate." 

Assignment  of  Principal  Contracting  Officers 

Section  925  of  Pub.  L.  99-145.  which  required  Secre- 
tary of  £>ef ense  to  develop  a  policy  regarding  mobility 
and  regular  rotation  of  principal  administrative  and 
corporate  administrative  contracting  officers  in  De- 
partment of  Defense  and  to  report  to  Committees  on 
Armed  Services  of  Senate  and  House  of  Representa- 
tives not  later  than  January  1,  1986.  on  such  policy, 
was  repealed  by  Pub.  L.  101-510,  div.  A,  title  XII, 
§  1207(a),  Nov.  5,  1990.  104  Stat.  1665. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1724.  2310, 
2311,  2331,  2343,  2350b,  2361,  2393,  2523.  2662  of  this 
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title;  title  15  section  637;  title  41  sections  416,  417,  423; 
title  42  section  2465e;  title  50  sections  403c,  1432,  1651. 

§2305.  Contracts:  planning,  solicitation,  evaluation, 
and  award  procedures 

(a)  iSee  main  edition  for  text  of  (1)1 

(2)  In  addition  to  the  specifications  described 
in  paragraph  (1),  a  solicitation  for  sealed  bids 
or  competitive  proposals  (other  than  for  small 
purchases)  shall  at  a  minimum  include— 

(A)  a  statement  of— 

(1)  all  significant  factors  (and  significant 
subfactors)  which  the  head  of  the  agency 
reasonably  expects  to  consider  in  evaluating 
sealed  bids  (including  price)  or  competitive 
proposals  (including  cost  or  price,  cost-  or 
price-related  factors,  and  noncost-  or  non- 
price-related  factors);  and 

(ii)  the  relative  importance  assigned  to 
each  of  those  factors  (and  subfactors);  and 

(B)  {.See  main  edition  for  text  of(i}l 

(ii)  in  the  case  of  competitive  proposals— 

(I)  a  statement  that  the  proposals  are  in- 
tended to  be  evaluated  with,  and  award 
made  after,  discussions  with  the  offerors,  or 
a  statement  that  the  proposals  are  intended 
to  be  evaluated,  and  award  made,  without 
discussions  with  the  offerors  (other  than 
discussions  conducted  for  the  purpose  of 
minor  clarification),  unless  discussions  are 
determined  to  be  necessary;  and 

(II)  the  time  and  place  for  submission  of 
proposals. 

(3)  In  prescribing  the  evaluation  factors  to  be 
included  in  each  solicitation  for  competitive 
proposals,  the  head  of  an  agency  shall  clearly 
establish  the  relative  importance  assigned  to 
the  evaluation  factors  and  subfactors,  including 
the  quality  of  the  product  or  services  to  be  pro- 
vided (including  technical  capability,  manage- 
ment capability,  and  prior  experience  of  the  of- 
feror). 

(b)(1)  The  head  of  an  agency  shall  evaluate 
sealed  bids  and  competitive  proposals  and  make 
an  award  based  solely  on  the  factors  specified 
in  the  solicitation. 

ISee  main  edition  for  text  of  (2)1 

(3)  Sealed  bids  shall  be  opened  publicly  at  the 
time  and  place  stated  in  the  solicitation.  The 
head  of  the  agency  shall  evaluate  the  bids  in 
accordance  with  paragraph  (1)  without  discus- 
sions with  the  bidders  and,  except  as  provided 
in  paragraph  (2),  shall  award  a  contract  with 
reasonable  promptness  to  the  responsible 
bidder  whose  bid  conforms  to  the  solicitation 
and  is  most  advantageous  to  the  United  States, 
considering  only  price  and  the  other  price-relat- 
ed factors  included  in  the  solicitation.  The 
award  of  a  contract  shall  be  made  by  transmit- 
ting written  notice  of  the  award  to  the  success- 
ful bidder. 

(4)(A)  The  head  of  an  agency  shall  evaluate 
competitive  proposals  in  accordance  with  para- 
graph (1)  and  may  award  a  contract— 

(i)  after  discussions  with  the  offerors,  pro- 
vided that  written  or  oral  (tiscussions  have 
been  conducted  with  all  responsible  offerors 
who  submit  proposals  within  the  competitive 
range;  or 


(ii)  based  on  the  proposals  received,  without 
discussions  with  the  offerors  (other  than  dis- 
cussions conducted  for  the  purpose  of  minor 
clarification)  provided  that  the  solicitation  in- 
cluded a  statement  that  proposals  are  intend- 
ed to  be  evaluated,  and  award  made,  without 
discussions,  unless  discussions  are  determined 
to  be  necessary. 

(B)  Except  as  provided  in  paragraph  (2),  the 
head  of  the  agency  shall  award  a  contract  with 
reasonable  promptness  to  the  responsible 
source  whose  proposal  is  most  advantageous  to 
the  United  States,  considering  only  cost  or 
price  and  the  other  factors  included  in  the  so- 
licitation. The  head  of  the  agency  shall  award 
the  contract  by  transmitting  written  notice  of 
the  award  to  such  source  and  shall  promptly 
notify  all  other  offerors  of  the  rejection  of 
their  proposals. 

(C)  Subparagraph  (B)  does  not  apply  with  re- 
spect to  the  award  of  a  contract  for  the  acquisi- 
tion of  perishable  subsistence  items. 

iSee  main  edition  for  text  of  (5);  (c)  and  id)l 

(As  amended  Nov.  29, 1989,  Pub.  L.  101-189,  div. 
A,  title  VIII,  §  853(f),  103  Stat.  1519;  Nov.  5, 
1990.  Pub.  L.  101-510,  div.  A,  title  VIII. 
§  802(a)-(d),  104  Stat.  1588, 1589.) 

Abcendments 

1990-Subsec.  (a)(2)(A)(i).  Pub.  L.  101-510, 
§  802(a)(1),  inserted  "(and  significant  subfactors)" 
after  "significant  factors"  and  substituted  "(including 
cost  or  price,  cost-  or  price-related  factors,  and  non- 
cost-  or  nonprice-related  factors)"  for  "(including  cost 
or  price)". 

Subsec.  (a)(2)(A)(U).  Pub.  L.  101-510,  §  802(a)(2).  in- 
serted "(and  subfactors)"  after  "those  factors". 

Subsec.  (a)(2(B)(ii)(I).  Pub.  L.  101-510,  §  802(b), 
amended  subcl.  (I)  generally.  Prior  to  amendment, 
subcl.  (I)  read  as  follows:  "a  statement  that  the  pro- 
posals are  intended  to  be  evaluated  with,  and  awards 
made  after,  discussions  with  the  offerors,  but  might  be 
evaluated  and  awarded  without  discussions  with  the 
offerors;  and". 

Subsec.  (a)(3).  Pub.  L.  101-510,  §  802(c),  substituted 
"the  evaluation  factors  and  subfactors,  including  the 
quality  of  the  product  or  services"  for  "the  quality  of 
the  services". 

Subsec.  (b)(1).  Pub.  L.  101-510,  §  802(d)(1),  inserted 
"and  make  an  award"  after  "competitive  proposals". 

Subsec.  (b)(3).  Pub.  L.  101-510,  S  802(d)(2),  inserted 
"in  accordance  with  paragraph  (1)"  after  "shall  evalu- 
ate the  bids". 

Subsec.  (b)(4)(A).  Pub.  L.  101-510.  §  802(d)(3)(A), 
substituted  "competitive  proposals  in  accordance  with 
paragraph  (1)"  for  "competitive  proposals"  in  intro- 
ductory provisions,  added  els.  (i)  and  (ii),  and  struck 
out  former  els.  (1)  and  (ii)  which  read  as  follows: 

"(i)  after  discussions  conducted  with  the  offerors  at 
any  time  after  receipt  of  the  proposals  and  before  the 
award  of  the  contract;  or 

"(ii)  without  discussions  with  the  offerors  (other 
than  discussions  conducted  for  the  purpose  of  minor 
clarification)  when  it  can  be  clearly  demonstrated 
from  the  existence  of  full  and  open  competition  or  ac- 
curate prior  cost  experience  with  the  product  or  serv- 
ice that  acceptance  of  an  initial  proposal  without  dis- 
cussions would  result  in  the  lowest  overall  cost  to  the 
United  States." 

Subsec.  (b)(4)(B)  to  (E).  Pub.  L.  101-510. 
§  802(d)(3)(B)-(D),  redesignated  subpars.  (D)  and  (E) 
as  (B)  and  (C),  respectively,  substituted  "Subpara- 
graph (B)"  for  "Subparagraph  (D)"  in  subpar.  (C),  and 
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struck  out  former  subpars.  (B)  and  (C)  which  read  as 
follows: 

"(B)  In  the  case  of  award  of  a  contract  under  sub- 
paragraph (A)(i),  the  head  of  the  agency  shall  con- 
duct, before  such  award,  written  or  oral  discussions 
with  all  responsible  sources  who  submit  proposals 
within  the  competitive  range,  considering  only  cost  or 
price  and  the  other  factors  included  in  the  solicitation. 

**(C)  In  the  case  of  award  of  a  contract  imder  sub- 
paragraph (AXii),  the  head  of  the  agency  shall  award 
the  contract  based  on  the  proposals  received  (and  as 
clarified,  if  necessary,  in  discussions  conducted  for  the 
purpose  of  minor  clarification)." 

198»-Subsec.  (b)(4)(D).  Pub.  L.  101-189  inserted 
"cost  or"  after  "considering  only". 

Effective  Date  of  1990  Amendment 

Section  802(e)  of  Pub.  L.  101-510  provided  that: 
"(1)  Except  as  provided  in  paragraph  (2),  the  amend- 
ments made  by  this  section  [amending  this  section] 
shall  apply  with  respect  to  solicitations  for  sealed  bids 
or  competitive  proposals  issued  after  the  end  of  the 
120-day  period  beginning  on  the  date  of  the  enactment 
of  this  Act  [Nov.  5. 19901. 

"(2)  The  Secretary  of  Defense  may  require  the 
amendments  made  by  this  section  to  apply  with  re- 
spect to  solicitations  issued  before  the  end  of  the 
period  referred  to  in  paragraph  (1).  The  Secretary  of 
Defense  shall  publish  in  the  Federal  Register  notice  of 
any  such  earlier  effective  date." 

§  2306.  Kinds  of  contracts 

ISee  main  edition  for  text  ofia)  to  id)l 

(e)  Each  cost  contract  and  each  cost-plus-a- 
fixed-fee  contract  shall  provide  for  notice  to 
the  agency  by  the  contractor  before  the 
making,  under  the  prime  contract,  of — 

(Da  cost-plus-a-fixed-fee  subcontract;  or 
(2)  a  fixed-price  subcontract  or  purchase 
order  involving  more  than  the  greater  of  (A) 
the  small  purchase  threshold,  or  (B)  5  per- 
cent of  the  estimated  cost  of  the  prime  con- 
tract. 

iSee  main  edition  for  text  of  if)  and  ig)! 

(h)(1)  To  the  extent  that  funds  are  otherwise 
available  for  obligation,  the  head  of  an  agency 
may  make  multiyear  contracts  for  the  purchase 
of  property,  including  weapon  systems  and 
items  and  services  associated  with  weapon  sys- 
tems (or  the  logistics  support  thereof),  when- 
ever he  finds— 

(A)  that  the  use  of  such  a  contract  will  pro- 
mote the  national  security  of  the  United 
States  and  will  result  in  substantial  savings  of 
the  total  anticipated  costs  of  carrying  out  the 
program  through  annual  contracts; 

iSee  main  edition  for  text  ofiB)  to  {E\  (2)  to 
(5)] 

(6)  This  subsection  does  not  apply  to  con- 
tracts for  the  purchase  of  property  to  which 
section  111  of  the  Federal  Property  and  Admin- 
istrative Services  Act  of  1949  (40  U.S.C.  759)  ap- 
plies. 

ISee  main  edition  for  text  o/(7)  and  (5)3 

(9)  A  multiyear  contract  may  not  be  entered 
into  for  any  fiscal  year  under  this  subsection 
for  a  defense  acquisition  program  that  has  been 
specifically  authorized  by  law  to  be  carried  out 
using  multiyear  contract  authority  unless  each 
of  the  following  conditions  is  satisfied: 


(A)  The  Secretary  of  Defense  certifies  to 
Congress  that  the  current  five-year  defense 
program  fully  funds  the  support  costs  associ- 
ated with  the  multiyear  program. 

(B)  The  proposed  multiyear  contract  pro- 
vides for  production  at  not  less  than  mini- 
mum economic  rates  given  the  existing  tool- 
ing and  facilities. 

(10)  The  Secretary  of  Defense  may  instruct 
the  Secretary  of  the  military  department  con- 
cerned to  incorporate  into  a  proposed  multiyear 
contract  negotiated  priced  options  for  varying 
the  quantities  of  end  items  to  be  procured  over 
the  period  of  the  contract. 

(11)  If  for  any  fiscal  year  a  multiyear  contract 
to  be  entered  into  under  this  subsection  is  au- 
thorized by  law  for  a  particular  procurement 
program  and  that  authorization  is  subject  to 
certain  conditions  established  by  law  (including 
a  condition  as  to  cost  savings  to  be  achieved 
under  the  multiyear  contract  in  comparison  to 
specified  other  contracts)  and  if  it  appears 
(after  negotiations  with  contractors)  that  such 
savings  cannot  be  achieved,  but  that  substantial 
savings  could  nevertheless  be  achieved  through 
the  use  of  a  multiyear  contract  rather  than 
specified  other  contracts,  the  President  may 
submit  to  Congress  a  request  for  relief  from  the 
specified  cost  savings  that  must  be  achieved 
through  multiyear  contracting  for  that  pro- 
gram. Any  such  request  by  the  President  shall 
include  details  about  the  request  for  a  multi- 
year  contract,  including  details  about  the  nego- 
tiated contract  terms  and  conditions. 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  VIII,  §  805(a),  103  Stat.  1488;  Nov.  5, 
1990,  Pub.  L.  101-510,  div.  A,  title  VIII,  §  808, 
104  Stat.  1593;  Apr.  6,  1991,  Pub.  L.  102-25,  title 
VII,  §  701(d)(3),  105  Stat.  114.) 

Prior  Provisions 

Provisions  similar  to  those  comprising  subsec. 
(h)(ll)  of  this  section  were  contained  in  Pub.  L. 
100-456,  title  I,  §  104(a),  Oct.  24,  1988,  102  Stat.  2624, 
which  was  set  out  as  a  note  below  and  which  was  re- 
pealed by  Pub.  L.  101-189,  div.  A.  title  VIII,  §  805(b), 
Nov.  29, 1989. 103  Stat.  1489. 

AMENDBfENTS 

1991— Subsec.  (e)(2)(A).  Pub.  L.  102-25  substituted 
"the  smaU  purchase  threshold"  for  "the  small  pur- 
chase amount  imder  section  2304(g)  of  this  title". 

1990-Subsec.  (h)(1).  Pub.  L.  101-510,  §  808(a),  struck 
out  "(other  than  contracts  described  in  paragraph 
(6))"  after  "multiyear  contracts"  in  introductory  pro- 
visions and  substituted  "substantial  savings  of  the 
total  anticipated  costs  of  carrsring  out  the  program 
through  annual  contracts"  for  "reduced  total  costs 
under  the  contract"  in  subpar.  (A). 

Subsec.  (h)(6).  Pub.  L.  101-510,  §  808(b),  struck  out 
"contracts  for  the  construction,  alteration,  or  major 
repair  of  improvements  to  real  property  or"  after  "not 
apply  to". 

Subsec.  (h)(9).  Pub.  L.  101-510,  $808(0(1),  inserted 
"for  a  defense  acquisition  program  that  has  been  spe- 
cifically authorlssed  by  law  to  be  carried  out  using 
multiyear  contract  authority"  after  "imder  this  sub- 
section" in  introductory  provisions. 

Subsec.  (h)(9)(C).  Pub.  L.  101-510,  $  808(c)(2),  struck 
out  subpar.  (C)  which  read  as  follows:  "The  proposed 
multiyear  contract— 
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"(i)  achieves  a  10  percent  savings  as  compared  to 
the  cost  of  current  negotiated  contracts,  adjusted  for 
changes  in  quantity  and  for  inflation;  or 

''(ii)  achieves  a  10  percent  savings  as  compared  to 
annual  contracts  if  no  recent  contract  experience 
exists." 

1989-^ubsec.  (h)(9)  to  (11).  Pub.  L.  101-189  added 
pars.  (9)  to  (11). 

Transition  Provision 

Section  805(c)  of  Pub.  L.  101-189  provided  that: 
"Subparagraph  (C)  of  paragraph  (9)  of  section  2306(h) 
of  title  10,  United  States  Code,  as  added  by  subsection 
(a),  does  not  apply  to  programs  that  are  under  a  multi- 
year  contract  on  the  date  of  the  enactment  of  this  Act 
[Nov.  29, 1989]." 

multiyear  procurebfent  authority;  requests  por 
Relief 

Pub.  L.  100-526,  title  I,  §  104(a),  Oct.  24,  1988,  102 
Stat.  2624,  which  provided  that  if  for  any  fiscal  year  a 
multiyear  contract  was  to  be  entered  into  imder  10 
U.S.C.  2306(h)  was  authorized  by  law  for  a  particular 
procurement  program  and  that  authorization  was  sub- 
ject to  certain  conditions  established  by  law  (including 
a  condition  as  to  cost  savings  to  be  achieved  under  the 
multiyear  contract  in  comparison  to  specified  other 
contracts)  and  if  it  appeared  (after  negotiations  with 
contractors)  that  such  savings  could  not  be  achieved, 
but  that  substantial  savings  could  nevertheless  be 
achieved  through  the  use  of  a  multiyear  contract 
rather  than  specified  other  contracts,  the  President 
was  to  submit  to  Congress  a  request  for  relief  from  the 
specified  cost  savings  that  was  to  be  achieved  through 
multiyear  contracting  for  that  program  and  that  any 
such  request  by  the  President  was  to  include  details 
about  the  request  for  a  multiyear  contract,  including 
details  about  the  negotiated  contract  terms  and  condi- 
tions, was  repealed  and  restated  as  subsec.  (h)(ll)  of 
this  section  by  Pub.  L.  101-189,  div.  A,  title  VIII, 
§  805(b),  (c),  Nov.  29, 1989, 103  Stat.  1489. 

§  2306a.  Cost  or  pricing  data:  truth  in  negotiations 

(a)  Required  Cost  or  Pricing  Data  and  Cer- 
tification.—(1)  The  head  of  an  agency  shall  re- 
quire offerors,  contractors,  and  subcontractors 
to  make  cost  or  pricing  data  available  as  fol- 
lows: 

(A)  An  offeror  for  a  prime  contract  under 
this  chapter  to  be  entered  into  using  proce- 
dures other  than  sealed-bid  procedures  shall 
be  required  to  submit  cost  or  pricing  data 
before  the  award  of  a  contract  if — 

(i)  in  the  case  of  a  prime  contract  entered 
into  after  December  5, 1990,  and  before  Jan- 
uary 1, 1996,  the  price  of  the  contract  to  the 
United  States  is  expected  to  exceed 
$500,000;  and 

(ii)  in  the  case  of  a  prime  contract  entered 
into  on  or  before  December  5,  1990,  or  after 
December  31, 1995,  the  price  of  the  contract 
to  the  United  States  is  expected  to  exceed 
$100,000. 

(B)  The  contractor  for  a  prime  contract 
under  this  chapter  shall  be  required  to 
submit  cost  or  pricing  data  before  the  pricing 
of  a  change  or  modification  to  the  contract 
if- 

(i)  in  the  case  of  a  change  or  modification 
made  to  a  prime  contract  referred  to  in  sub- 
paragraph (A)(i),  the  price  adjustment  is 
expected  to  exceed  $500,000; 

(ii)  in  the  case  of  a  change  or  modification 
made  after  December  5,  1991,  to  a  prime 


contract  that  was  entered  into  on  or  before 
December  5,  1990,  and  that  has  been  modi- 
fied pursuant  to  paragraph  (6),  the  price  ad- 
justment is  expected  to  exceed  $500,000; 
and 

(iii)  in  the  case  of  a  change  or  modifica- 
tion not  covered  by  clause  (i)  or  (ii),  the 
price  adjustment  is  expected  to  exceed 
$100,000. 

(C)  An  offeror  for  a  subcontract  (at  any 
tier)  of  a  contract  under  this  chapter  shall  be 
required  to  submit  cost  or  pricing  data  before 
the  award  of  the  subcontract  if  the  prime 
contractor  and  each  higher-tier  subcontractor 
have  been  required  to  make  available  cost  or 
pricing  data  under  this  section  and— 

(i)  in  the  case  of  a  subcontract  under  a 
prime  contract  referred  to  in  subparagraph 
(A)(i),  the  price  of  the  subcontract  is  ex- 
pected to  exceed  $500,000; 

(ii)  in  the  case  of  a  subcontract  entered 
into  after  December  5,  1991,  under  a  prime 
contract  that  was  entered  into  on  or  before 
December  5,  1990,  and  that  has  been  modi- 
fied pursuant  to  paragraph  (6),  the  price  of 
the  subcontract  is  expected  to  exceed 
$500,000;  and 

(iii)  in  the  case  of  a  subcontract  not  cov- 
ered by  clause  (i)  or  (ii),  the  price  of  the 
subcontract  is  expected  to  exceed  $100,000. 

(D)  The  subcontractor  for  a  subcontract 
covered  by  subparagraph  (C)  shall  be  re- 
quired to  submit  cost  or  pricing  data  before 
the  pricing  of  a  change  or  modification  to  the 
subcontract  if — 

(i)  in  the  case  of  a  change  or  modification 
to  a  subcontract  referred  to  in  subpara- 
graph (C)(i)  or  (C)(ii),  the  price  adjustment 
is  expected  to  exceed  $500,000;  and 

(ii)  in  the  case  of  a  change  or  moclification 
to  a  subcontract  referred  to  in  subpara- 
graph (C)(iii),  the  price  adjustment  is  ex- 
pected to  exceed  $100,000. 

LSee  main  edition  for  text  of  (2)  to  (4)1 

(5)  For  purposes  of  paragraph  (1)(C),  a  con- 
tractor or  subcontractor  granted  a  waiver  imder 
subsection  (b)(2)  shall  be  considered  as  having 
been  required  to  make  available  cost  or  pricing 
data  under  this  section. 

(6)(A)  Upon  the  request  of  a  contractor  that 
was  required  to  submit  cost  or  pricing  data 
under  paragraph  (1)  in  connection  with  a  prime 
contract  entered  into  on  or  before  December  5, 
1990,  the  head  of  the  agency  that  entered  into 
such  contract  shall  modify  the  contract  to  re- 
flect subparagraphs  (B)(ii)  and  (C)(ii)  of  para- 
graph (1).  All  such  modifications  shall  be  made 
without  requiring  consideration. 

(B)  The  head  of  an  agency  is  not  required  to 
modify  a  contract  under  subparagraph  (A)  if 
that  head  of  an  agency  determines  that  the 
submission  of  cost  or  pricing  data  with  respect 
to  that  contract  should  be  required  under  sub- 
section (c). 

iSee  main  edition  for  text  o/(6)3 

(c)  Authority  To  Require  Cost  or  Pricing 
Data.— When  cost  or  pricing  data  are  not  re- 
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quired  to  be  submitted  by  subsection  (a),  such 
data  may  nevertheless  be  required  to  be  submit- 
ted by  the  head  of  the  agency  if  the  head  of 
the  agency  determines  that  such  data  are  nec- 
essary for  the  evaluation  by  the  agency  of  the 
reasonableness  of  the  price  of  the  contract  or 
subcontract.  In  any  case  in  which  the  head  of 
the  agency  requires  such  data  to  be  submitted 
under  this  subsection,  the  head  of  the  agency 
shaU  document  in  writing  the  reasons  for  such 
requirement. 

LSee  main  edition  fi^r  text  of(d)l 

(e)  Interest  anb  Penai.txss  for  Certain  Over- 
payments.—(1)  If  the  tJxtM^ed  States  makes  an 
overpajnnent  to  a  contraetoar  ua:ider  a  contract 
with  the  Department  of  Def^ise  subject  to  this 
section  and  the  overpayment  was  due  to  the 
submission  by  the  contrajctior  of  defective  cost 
or  pricing  data,  the  contractor  shall  be  liable  to 
the  United  States— 

(A)  for  interest  on  the  amaunt  of  such  over- 
payment, to  be  eomputedh*- 

ISee  main  edition  fixr  text  of(i)l 

(ii)  at  the  current  rate  prescribed  by  the 
Secretary  of  the  TresbW^  under  section 
6621  of  the  Internal  Reven^  Code  of  1986; 
and 

iSee  main  edition/or  text  ofiSX  (2);  (/)  and 

(As  amended  Pub.  L.  101-510,  div.  A,  title  VIII, 
§  803(a)(1),  (d),  Nov.  5,  1990,  104  Stat.  1589, 
1590;  Pub.  L.  102-25,  title  VH.  $  701(b),  (f)(8), 
Apr.  6,  1991,  105  Stat.  113,  115;  Pub.  L.  102-190, 
div.  A,  title  VIII,  §804(a)-(c)(l).  title  X, 
§  1061(a)(9),  Dec.  5,  1991,  105  Stat.  1415.  1416, 
1472.) 

AMENDBIElfTS 

1991-Subsec.  (aKlKA).  Pub.  L.  102-190.  1804(a). 
amended  subpar.  (A)  generally.  Prior  to  amendment, 
subpar.  (A)  read  as  follows:  **An  offeror  for  a  prime 
contract  under  this  chi^iter  to  be  entered  into  using 
procedures  other  than  seaJed-bid  procedures  shall  be 
required  to  submit  cost  or  pricing  data  before  the 
award  of  the  contract  if  the  price  of  the  contract  to 
the  United  States  Is  expected  to  eisx^ed  $500,000  or.  in 
the  case  of  a  contract  to  be  awarded  after  December 
31. 1995.  $100,000.'* 

Subsec.  (a)(lKB).  Pub.  L.  102-190.  §  804(a).  amended 
subpar.  (B)  generally.  Prior  to  amendment,  subpar.  (B) 
read  as  foUows:  "The  contractor  for  a  contract  imder 
this  chapter  shall  be  required  to  sulnait  cost  or  pricing 
data  before  the  pricing  of  a  change  or  modification  to 
the  contract  if  the  price  adjustment  is  expected  to 
exceed  the  doUar  amount  applicable  under  subpara- 
graph (A)  to  that  contract  (or  such  lesser  amount  as 
may  be  prescribed  by  the  head  of  the  agency)." 

Pub.  L.  102-25.  §  701(b)(1).  substituted  "the  doUar 
amount  applicable  under  subparagraph  (A)  to  that 
contract*'  for  "$500,000  (or  such  lesser  amount  as  may 
be  prescribed  by  the  head  of  the  agency)  or.  in  the 
case  of  a  change  or  modification  to  a  contract  to  be 
made  after  December  31. 1995.  $100,000". 

Subsec.  (a)(1)(C).  Pub.  L.  102-190.  §  804(a).  amended 
subpar.  (C)  genersOly.  Prior  to  amendment,  subpar.  (C) 
read  as  foUows:  "An  offeror  for  a  subcontract  (at  any 
tier)  of  a  contract  under  this  chapter  shall  be  required 
to  submit  cost  or  pricing  data  before  the  award  of  the 
subcontract  if — 

"(i)  the  price  of  the  subcontract  is  expected  to 

exceed  the  doUar  amount  applicable  under  subpara- 


graph (A)  to  the  prime  contract  of  that  subcontract; 

and 
"(ii)  the  prime  contractor  and  each  higher-tier 

subcontractor  have  been  required  to  make  available 

cost  or  pricing  data  under  this  section." 

Subsec.  (a)(l)(C)(i).  Pub.  L.  102-25.  §  701(b)(2),  sub- 
stituted "the  dollar  amount  applicable  under  subpara- 
graph (A)  to  the  prime  contract  of  that  subcontract" 
for  "$500,000  or.  in  the  case  of  a  subcontract  to  be 
awarded  after  December  31. 1995.  $100,000". 

Subsec.  (a)(1)(D).  Pub.  L.  102-190.  §  804(a).  amended 
subpar.  (D)  generally.  Prior  to  amendment,  subpar. 
(D)  read  as  follows:  "The  subcontractor  for  a  subcon- 
tract covered  by  subparagraph  (C)  shall  be  required  to 
submit  cost  or  pricing  data  before  the  pricing  of  a 
change  or  modification  to  the  subcontract  if  the  price 
adjustment  is  expected  to  exceed  the  doUar  amount 
applicable  imder  subparagraph  (A)  to  the  prime  con- 
tract of  that  subcontract  (or  such  lesser  amount  as 
may  be  prescribed  by  the  head  of  the  agency)." 

Pub.  L.  102-25.  §  701(b)(3).  substituted  "the  dollar 
amount  applicable  under  subparagraph  (A)  to  the 
prime  contract  of  that  subcontract"  for  "$500,000  (or 
such  lesser  amoimt  as  may  be  prescribed  by  the  head 
of  the  ag^icy )  or,  in  the  case  of  a  change  or  modifica- 
tion to  be  made  alter  December  31. 1995.  $100,000". 

Subsec.  (aK5).  Pub.  L.  102-190.  §  804(c)(1).  substitut- 
ed "paragraph  (IKC)"  for  "paragraph  (1)(C)(U)". 

Subsec.  (a)(6).  ^b.  L.  102-190.  §  804(b).  added  par. 
(6). 

Subsec.  (e)(l)(A)(i).  Pub.  L.  102-25.  §  701(f)(8),  which 
directed  the  aibi^itution  of  "Internal  Revenue  Code 
of  1986"  for  "Iixtemal  Revenue  Code  of  1954",  coiad 
not  be  executed  because  "Internal  Revenue  Code  of 
1954"  does  not  a$^ear. 

Subsec.  (e)(lKAKil).  Pub.  L.  102-190.  §  1061(a)(9), 
substituted  "Internal  Revenue  Code  of  1986"  for  "In- 
ternal Revenue  Code  of  1964". 

1990— Subsec.  (a)(1)(A).  Pub.  L.  101-510, 
§  803(a)(1)(A).  substituted  "$500,000  or,  in  the  case  of 
a  contract  to  be  awarded  after  December  31,  1995. 
$100,000"  for  "$100,000". 

Subsec.  (a)(1)(B).  Pub.  L.  101-510.  1803(a)(1)(B). 
substituted  "$500,000  (or  such  lesser  amount  as  may 
be  prescribed  by  the  head  of  the  agency)  or,  in  the 
case  of  a  change  or  modification  to  a  contract  to  be 
made  after  December  31.  1995.  $100,000"  for 
"$100,000". 

Subsec.  (a)(l)(G)(i).  Pub.  L.  101-510,  1803(a)(1)(C), 
substituted  "$500,000  or,  in  the  case  of  a  subcontract 
to  be  awarded  after  December  31,  1995,  $100,000"  for 
"$100,000". 

Subsec.  (a)(lKD).  Pub.  L.  101-510,  §  803(a)(1)(D), 
substituted  "$509,000  (or  such  lessar  amoimt  as  may 
be  prescribed  by  the  head  of  the  agency)  or.  in  the 
case  of  a  change  or  modification  to  be  made  after  De- 
cember 31. 1995.  $100,000"  for  "$100,000". 

Subsec.  (c).  Pub.  L.  101-510,  §  803(d),  inserted  at  end 
"In  any  case  in  which  the  head  of  the  agency  requires 
such  data  to  be  sulmiitted  under  this  subsection,  the 
head  of  the  agency  shall  document  in  writing  the  rea- 
sons for  such  requirement." 

Effective  Date  of  1990  Amendment 

Section  803(a)(2)  of  Pub.  L.  101-510.  as  amended  by 
Pub.  L.  102-25,  title  VII.  §  704(a)(4).  Apr.  6.  1991.  105 
Stat.  118.  which  provided  that  the  amendments  to  this 
section  by  Pub.  L.  101-510  would  apply  to  contracts 
entered  into  after  Dec.  5.  1990.  subcontracts  under 
such  contracts,  and  modifications  or  changes  to  such 
contracts  and  subcontracts,  was  repealed  by  Pub.  L, 
102-190.  div.  A.  title  VIII,  §  804(c)(2),  Dec.  5.  1991.  105 
Stat.  1416. 

Regulations 

Section  803(c)  of  Pub.  L.  101-510  provided  that: 
"(1)  The  Secretary  of  Defense  shaU  prescribe  regula- 
tions identifying  the  type  of  prociu-ements  for  which 
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contracting  officers  should  consider  requiring  the  sub- 
mission of  certified  cost  or  pricing  data  under  section 
2306a(c)  of  title  10,  United  States  Code. 

"(2)  The  Secretary  also  shall  prescribe  regulations 
concerning  the  tjrpes  of  information  that  offerors 
must  submit  for  a  contracting  officer  to  consider  in  de- 
termining whether  the  price  of  a  procurement  to  the 
Government  is  fair  and  reasonable  when  certified  cost 
or  pricing  data  are  not  required  to  be  submitted  under 
section  2306a  of  such  title  because  the  price  of  the 
procurement  to  the  United  States  is  not  expected  to 
exceed  $500,000.  Such  information,  at  a  minimum, 
shall  include  appropriate  information  on  the  prices  at 
which  such  offeror  has  previously  sold  the  same  or 
similar  products. 

"(3)  The  regulations  required  imder  this  subsection 
shall  be  prescribed  not  later  than  six  months  after  the 
date  of  the  enactment  of  this  Act  [Nov.  5, 19903." 

Review  by  Inspector  General 

Section  803(b)  of  Pub.  L.  101-510  provided  that: 

"(1)  After  the  increase  in  the  threshold  for  submis- 
sion of  cost  or  pricing  data  under  section  2306a(a)  of 
title  10,  United  States  Code  (as  amended  by  subsection 
(a))  has  been  in  effect  for  three  years,  the  Inspector 
General  of  the  Department  of  Defense  shall  conduct  a 
review  of  the  effects  of  the  increase  in  the  threshold. 

"(2)  The  review  shall  address  whether  increasing  the 
threshold  has  improved  the  acquisition  process  in 
terms  of  reduced  paperwork,  financial  or  other  savings 
to  the  government,  an  increase  in  the  number  of  con- 
tractors participating  in  the  defense  contracting  proc- 
ess, and  the  adequacy  of  information  available  to  con- 
tracting officers  in  cases  in  which  certified  cost  or 
pricing  data  are  not  required  under  section  2306a. 

"(3)  The  Inspector  General  of  the  Department  of 
Defense  shall  submit  to  the  Secretary  of  Defense  a 
report  on  the  review  conducted  under  paragraph  (1). 
The  Secretary  of  Defense  shall  submit  such  report  to 
Congress,  along  with  such  comments  as  the  Secretary 
considers  appropriate,  upon  completion  of  the  report 
(and  comments)  but  not  later  than  the  date  on  which 
the  President  submits  the  budget  to  Congress  pursu- 
ant to  section  1105  of  title  31,  United  States  Code,  for 
fiscal  year  1996." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2306,  2313, 
2343,  2406  of  this  title;  title  15  section  4602. 

§  2307.  Advance  payments 

[See  main  edition  for  text  of  (a)  to  (c)] 

(d)(1)  The  Secretary  of  Defense  shall  ensure 
that  any  pajnnent  for  work  in  progress  (includ- 
ing materials,  labor,  and  other  items)  under  a 
defense  contract  that  provides  for  such  pay- 
ments is  commensurate  with  the  work,  which 
meets  standards  of  quality  established  under 
the  contract,  that  has  been  accomplished.  The 
contractor  shall  provide  such  information  and 
evidence  as  the  Secretary  of  Defense  deter- 
mines necessary  to  permit  the  Secretary  to 
carry  out  the  preceding  sentence. 

(2)  The  Secretary  shall  ensure  that  progress 
payments  referred  to  in  paragraph  (1)  are  not 
made  for  more  than  80  percent  of  the  work  ac- 
complished under  a  defense  contract  so  long  as 
the  Secretary  has  not  made  the  contractual 
terms,  specifications,  and  price  definite. 

(3)  This  subsection  does  not  apply  to  any  con- 
tract for  an  amoimt  not  in  excess  of  the 
amount  of  the  small  purchase  threshold. 

(e)(1)  In  any  case  in  which  the  remedy  coordi- 
nation official  of  an  agency  finds  that  there  is 
substantial  evidence  that  the  request  of  a  con- 


tractor for  advance,  partial,  or  progress  pay- 
ment under  a  contract  awarded  by  that  agency 
is  based  on  fraud,  the  remedy  coordination  offi- 
cial shall  recommend  that  the  head  of  the 
agency  reduce  or  suspend  further  payments  to 
such  contractor. 

(2)  The  head  of  an  agency  receiving  a  recom- 
mendation under  paragraph  (1)  in  the  case  of  a 
contractor's  request  for  payment  under  a  con- 
tract shall  determine  whether  there  is  substan- 
tial evidence  that  the  request  is  based  on  fraud. 
Upon  making  such  a  determination,  the  agency 
head  may  reduce  or  suspend  further  payments 
to  the  contractor  under  such  contract. 

(3)  The  extent  of  any  reduction  or  suspension 
of  payments  by  the  head  of  an  agency  imder 
paragraph  (2)  on  the  basis  of  fraud  shall  be  rea- 
sonably commensurate  with  the  anticipated 
loss  to  the  United  States  resulting  from  the 
fraud. 

(4)  A  written  justification  for  each  decision  of 
the  head  of  an  agency  whether  to  reduce  or 
suspend  payments  under  paragraph  (2)  and  for 
each  recommendation  received  by  such  agency 
head  in  cormection  with  such  decision  shall  be 
prepared  and  be  retained  in  the  files  of  such 
agency. 

(5)  The  head  of  an  agency  shall  prescribe  pro- 
cedures to  ensure  that,  before  such  agency 
head  decides  to  reduce  or  suspend  payments  in 
the  case  of  a  contractor  imder  paragraph  (2), 
the  contractor  is  afforded  notice  of  the  pro- 
posed reduction  or  suspension  and  an  opportu- 
nity to  submit  matters  to  the  head  of  the 
agency  in  response  to  such  proposed  reduction 
or  suspension. 

(6)  Not  later  than  180  days  after  the  date  on 
which  the  head  of  an  agency  reduces  or  sus- 
pends payments  to  a  contractor  under  para- 
graph (2),  the  remedy  coordination  official  of 
such  agency  shall— 

(A)  review  the  determination  of  fraud  on 
which  the  reduction  or  suspension  is  based; 
and 

(B)  transmit  a  recommendation  to  the  head 
of  such  agency  whether  the  suspension  or  re- 
duction should  continue. 

(7)  The  head  of  an  agency  shall  prepare  for 
each  year  a  report  containing  the  recommenda- 
tions made  by  the  remedy  coordination  official 
of  that  agency  to  reduce  or  suspend  payments 
under  paragraph  (2),  the  actions  taken  on  the 
recommendations  and  the  reasons  for  such  ac- 
tions, and  an  assessment  of  the  effects  of  such 
actions  on  the  Federal  Government.  The  Secre- 
tary of  each  military  department  shall  transmit 
the  armual  report  of  such  department  to  the 
Secretary  of  Defense.  Each  such  report  shall  be 
available  to  any  member  of  Congress  upon  re- 
quest. 

(8)  This  subsection  applies  to  the  agencies 
named  in  paragraphs  (1),  (2),  (3),  and  (4)  of  sec- 
tion 2303(a)  of  this  title. 

(9)  The  head  of  an  agency  may  not  delegate 
responsibilities  under  this  subsection  to  any 
person  in  a  position  below  level  IV  of  the  Exec- 
utive Schedule. 

(10)  In  this  subsection,  the  term  "remedy  co- 
ordhiation  official",  with  respect  to  an  agency, 
means  the  person  or  entity  in  that  agency  who 
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coordinates  within  that  agency  the  administra- 
tion of  criminal,  civil,  administrative,  and  con- 
tractual remedies  resulting  from  investigations 
of  fraud  or  corruption  related  to  procurement 
activities. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  VIII,  §  836(a),  (b),  title  XIII, 
§  1322(a)(4),  104  Stat.  1615,  1616,  1671;  Apr.  6, 
1991,  Pub.  L.  102-25,  title  VII,  §  701(d)(4), 
(j)(2)(A),  105  Stat.  114.  116;  Dec.  5,  1991.  Pub.  L. 
102-190,  div.  A,  title  X,  §  1061(a)(10),  105  Stat. 
1472.) 

References  in  Text 

Level  IV  of  the  Executive  Schedule,  referred  to  in 
subsec.  (e)(9),  is  set  out  in  section  5315  of  Title  5,  Gov- 
ernment Organization  and  Employees. 

Amendments 

1991-Subsec.  (d)(3).  Pub.  L.  102-25.  §  701(d)(4).  sub- 
stituted "any  contract  for  an  amount  not  in  excess  of 
the  amount  of  the  small  purchase  threshold"  for  "con- 
tracts for  amoimts  less  than  the  maximum  amoimt  for 
smaU  purchases  specified  in  section  2304(g)(2)  of  this 
title". 

Subsec.  (e).  Pub.  L.  102-25.  §  701(j)(2)(A),  redesignat- 
ed subsec.  (f )  as  (e). 

Subsec.  (e)(1).  Pub.  L.  102-190.  which  directed  the 
substitution  of  "(1)"  for  "(Z)"  as  par.  designation  after 
"(f)",  was  executed  after  "(e)"  to  reflect  the  probable 
intent  of  Congress  and  the  intervening  redesignation 
of  subsec.  (f )  as  (e)  by  Pub.  L  102-25.  See  above. 

Subsec.  (f ).  Pub.  L.  102-25.  §  701(j)(2)(A).  redesignat- 
ed  subsec  (f )  as  (e) 

1990-s'ubsec.  (d).  Pub.  L.  101-510.  §  1322(a)(4).  re- 
designated subsec.  (e)  as  (d)  and  struck  out  former 
subsec.  (d)  which  read  as  foUows:  "Payments  under 
subsection  (a)  in  the  case  of  any  contract,  other  than 
partial,  progress,  or  other  payments  specifically  pro- 
vided for  in  such  contract  at  the  time  such  contract 
was  initiaUy  entered  into,  may  not  exceed  $25,000,000 
unless  the  Committees  on  Armed  Services  of  the 
Senate  and  the  House  of  Representatives  have  been 
notified  in  writing  of  such  proposed  pasmients  and  60 
days  of  continuous  session  of  Congress  have  expired 
following  the  date  on  which  such  notice  was  transmit- 
ted to  such  Committees  and  neither  House  of  Con- 
gress has  adopted,  within  such  60-day  period,  a  resolu- 
tion disapproving  such  payments.  For  purposes  of  this 
section,  the  continuity  of  a  session  of  Congress  is 
broicen  only  by  an  adjournment  of  the  Congress  sine 
die.  and  the  days  on  which  either  House  is  not  in  ses- 
sion because  of  an  adjournment  of  more  than  3  days 
to  a  day  certain  are  excluded  in  the  computation  of 
such  60-day  period*" 

Subsec.  (e).  Pub.  L.  101-510.  §  1322(a)(4)(B).  redesig- 
nated subsec.  (e)  as  (d). 

Pub.  L.  101-510,  §  836(b).  inserted  at  end  of  par.  (1) 
"The  contractor  shall  provide  such  information  and 
evidence  as  the  Secretary  of  Defense  determines  nec- 
essary to  permit  the  Secretary  to  carry  out  the  preced- 
ing sentence." 

Subsec.  (f ).  Pub.  L  101-510.  §  836(a).  added  subsec. 
(f). 

Effective  Date  of  1990  Amendment 

Section  836(c)  of  Pub.  L.  101-510,  as  amended  by 
Pub.  L.  102-25.  title  VII.  §  701(j)(2KB).  Apr.  6.  1991, 
105  Stat.  116.  provided  that:  "The  provisions  of  section 
2307  of  title  10.  United  States  Code,  that  are  added  by 
the  amendments  made  by  subsections  (a)  and  (b)  shall 
apply  with  respect  to  contracts  entered  into  on  or 
after  May  6. 1991. 

§  2313.  Examination  of  books  and  records  of  contrac- 
tor 

iSee  main  edition  for  text  ofia)  and  (6)1 


(c)  Subsection  (b)  does  not  apply  to  a  contract 
or  subcontract  with  a  foreign  contractor  or  for- 
eign subcontractor  if  the  head  of  the  agency  de- 
termines, with  the  concurrence  of  the  Comp- 
troller General  or  his  designee,  that  the  appli- 
cation of  that  subsection  to  the  contract  or  sub- 
contract would  not  be  in  the  public  interest. 
However,  the  concurrence  of  the  Comptroller 
General  or  his  designee  is  not  required— 

(1)  where  the  contractor  or  subcontractor  is 
a  foreign  government  or  agency  thereof  or  is 
precluded  by  the  laws  of  the  coimtry  involved 
from  making  its  books,  documents,  papers,  or 
records  available  for  examination;  and 

(2)  where  the  head  of  the  agency  deter- 
mines, after  taking  into  account  the  price  and 
availability  of  the  property  or  services  from 
United  States  sources,  that  the  public  interest 
would  be  best  served  by  not  applying  subsec- 
tion (b). 

iSee  main  edition  for  text  of(d)l 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  XIII,  §  1301(9),  104  Stat.  1668.) 

Amendments 

1990— Subsec.  (c).  Pub.  L.  101-510  struck  out  after  cl. 
(2)  "If  subsection  (b)  is  not  applied  to  a  contract  or 
subcontract  based  on  a  determination  imder  clause  (2). 
a  written  report  shall  be  furnished  to  the  Congress." 

§  2318.  Advocates  for  competition 

ISee  main  edition  for  text  ofia)  and  (6)] 

(c)  Each  advocate  for  competition  of  an 
agency  of  the  Department  of  Defense  shall 
transmit  to  the  Secretary  of  Defense  a  report 
describing  his  activities  during  the  preceding 
year.  The  report  of  each  advocate  for  competi- 
tion shall  be  included  in  the  annual  report  of 
the  Secretary  of  Defense  required  by  section  23 
of  the  Office  of  Federal  Procurement  Policy 
Act  (41  U.S.C.  419),  in  the  form  in  which  it  was 
submitted  to  the  Secretary. 

(As     amended     Pub.     L.     102-25,     title     VII, 
§  701(f)(1),  Apr.  6, 1991,  105  Stat.  115.) 

Amendments 

1991— Subsec.  (c).  Pub.  L.  102-25  substituted  "section 
23"  for  "section  21". 

References  in  Other  Laws  to  GS-16.  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  GS-16,  17, 
or  18,  or  to  maximum  rates  of  pay  imder  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(0(1)1  of  Pub.  L.  101-509,  set  out  in  a  note  under 
section  5376  of  Title  5. 

§  2320.  Rights  in  technical  data 

(a)  iSee  main  edition  for  text  ofil)  to  (3)] 
[(4)  Repealed.  Pub.  L.  101-189.  div.  A,  title 
VIII,  §  853(b)(2),  Nov.  29,  1989,  103  Stat.  1618.3 

iSee  main  edition  for  text  o/(b)  to  (d)3 

(As  amended  Pub.  L.  101-189.  div.  A.  title  VIII. 
§  853(b)(2),  Nov.  29,  1989,  103  Stat.  1518.) 
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AlffENDMENTS 

1989— Subsec.  (a)(4).  Pub.  L.  101-189  struck  out  par. 
(4)  which  provided  that  for  purposes  of  this  subsec- 
tion, the  term  "Federal  Acquisition  Regulation" 
means  the  single  system  of  Government-wide  procure- 
ment regulations  as  defined  in  section  4(4)  of  the 
Office  of  Federal  Procurement  Policy  Act  (41  U.S.C. 
403(4)). 

governlient-lndustry  committee  on  rights  in 
Technical  Data 

Pub.  L.  102-190,  div.  A,  title  VIII.  §  807.  Dec.  5.  1991. 
105  Stat.  1421.  provided  that: 

"(a)  Regulations.— (1)  Not  later  than  September  15. 
1992.  the  Secretary  of  Defense  shall  prescribe  final 
regulations  required  by  subsection  (a)  of  section  2320 
of  title  10,  United  States  Code,  that  supersede  the  in- 
terim regulations  prescribed  before  the  date  of  the  en- 
actment of  this  Act  [Dec.  5.  1991]  for  the  piuposes  of 
that  section. 

"(2)  In  prescribing  such  regulations,  the  Secretary 
shall  give  thorough  consideration  to  the  recommenda- 
tions of  the  government-industry  committee  appointed 
pursuant  to  subsection  (b). 

"(3)  Not  less  than  30  days  before  prescribing  such 
regulations,  the  Secretary  shall— 

"(A)  transmit  to  the  Committees  on  Armed  Serv- 
ices of  the  Senate  and  House  of  Representatives  a 
report  containing  such  regulations,  the  recommen- 
dations of  the  committee,  and  any  matters  required 
by  subsection  (b)(4);  and 

"(B)  publish  such  regulations  for  comment  in  the 
Federal  Register. 

"(4)  The  regulations  shall  apply  to  contracts  entered 
into  on  or  after  November  1.  1992.  or.  if  provided  in 
the  regulations,  an  earlier  date.  The  regulations  may 
be  applied  to  any  other  contract  upon  the  agreement 
of  the  parties  to  the  contract. 

"(b)     OOVERNMENT-lNDUSTRY     COBOMTTEE.— ( 1 )     Not 

later  than  60  days  after  the  date  of  the  enactment  of 
this  Act  [Dec.  5.  19911.  the  Secretary  of  Defense  shall 
appoint  a  government-industry  committee  for  the  pur- 
pose of  developing  regulations  to  recommend  to  the 
Secretary  of  Defense  for  purposes  of  carrying  out  sub- 
section (a). 

"(2)  The  membership  of  the  committee  shall  in- 
clude, at  a  minimum,  representatives  of  the  following: 
"(A)  The  Under  Secretary  of  Defense  for  Acquisi- 
tion. 

"(B)  The  acquisition  executives  of  the  military  de- 
partments. 

"(C)  Prime  contractors  under  major  defense  acqui- 
sition programs. 

"(D)  Subcontractors  and  suppliers  xinder  major  de- 
fense acquisition  programs. 

"(E)  Contractors  under  contracts  other  than  con- 
tracts under  major  defense  acquisition  programs. 

"(P)  Subcontractors  and  suppliers  under  contracts 
other  than  contracts  imder  major  defense  acquisi- 
tion programs. 
"(G)  Small  businesses. 

"(H)  Contractors  and  subcontractors  primarily  in- 
volved in  the  sale  of  commercial  products  to  the  De- 
partment of  Defense. 

"(I)  Contractors  and  subcontractors  primarily  in- 
volved in  the  sale  of  spare  or  repair  parts  to  the  De- 
partment of  Defense. 

"(J)  Institutions  of  higher  education. 
"(3)  Not  later  than  June  1. 1992,  the  committee  shall 
submit  to  the  Secretary  a  report  containing  the  fol- 
lowing matters: 

"(A)  Proposals  for  the  regulations  to  be  prescribed 
by  the  Secretary  pursuant  to  subsection  (a). 

"(B)  Proposed  legislation  that  the  committee  con- 
siders necessary  to  achieve  the  purposes  of  section 
2320  of  title  10.  United  States  Code. 

"(C)  Any  other  recommendations  that  the  commit- 
tee considers  appropriate. 

"(4)  If  the  Secretary  omits  from  the  regulations  pre- 
scribed pursuant  to  subsection  (a)  any  regulation  pro- 


posed by  the  advisory  committee,  any  regulation  pro- 
posed by  a  minority  of  the  committee  in  any  minority 
report  accompanjring  the  committee's  report,  or  any 
part  of  such  a  proposed  regulation,  the  Secretary  shall 
set  forth  his  reasons  for  each  such  omission  in  the 
report  submitted  to  Congress  pursuant  to  subsection 
(a)(3)(A). 

"(c)  Restriction.— (1)  Before  the  date  described  in 
paragraph  (2).  the  Secretary  may  not  revise  or  super- 
sede the  interim  regulations  implementing  section 
2320  of  title  10.  United  States  Code,  prescribed  before 
the  date  of  the  enactment  of  this  Act  [Dec.  5.  19911. 
except  to  the  extent  required  by  law  or  necessitated 
by  urgent  and  unforeseen  circimistances  affecting  the 
national  defense. 

"(2)  The  date  referred  to  in  paragraph  (1)  is  the  date 
30  days  following  the  date  on  which  the  report  re- 
quired by  subsection  (a)(3)  is  transmitted  to  the  Com- 
mittees on  Armed  Services  of  the  Senate  and  House  of 
Representatives. 

"(d)  Definition.— In  this  section,  the  term  'major 
defense  acquisition  program'  has  the  meaning  given 
such  term  by  section  2430  of  title  10.  United  States 
Code." 

Control  op  Government  Personnel  Work  Product 

Pub.  L.  102-190.  div.  A.  title  VIII.  §  808.  Dec.  5.  1991. 
105  Stat.  1423.  required  Secretary  of  Defense  to  pre- 
scribe regulations  ensuring  that  any  Department  of 
Defense  employee  or  member  of  the  armed  forces  with 
an  appropriate  security  clearance  who  is  engaged  in 
oversight  of  an  acquisition  program  maintains  control 
of  the  employee's  or  member's  work  product,  provided 
that  procedures  for  protecting  imauthorized  disclosure 
of  classified  information  by  contractors  do  not  require 
such  an  employee  or  member  to  relinquish  control  of 
his  or  her  work  product  to  any  such  contractor,  re- 
quired implementing  regulations  not  later  than  120 
days  after  Dec.  5.  1991.  and  provided  that  this  section 
would  cease  to  be  effective  on  Sept.  30. 1992. 

[§  2323.  Repealed.  Pub.  L.  101-510,  div.  A,  title  VIII, 
§  804(a),  Nov.  5, 1990, 104  Stat.  1591] 

Section,  added  Pub.  L.  98-525.  title  XII.  §  1216(a). 
Oct.  19.  1984.  98  Stat.  2598.  and  amended  Pub.  L. 
99-500.  §  101(c)  [title  X.  §  926(a)(1)].  Oct.  18.  1986.  100 
Stat.  1783-82.  1783-153.  and  Pub.  K  99-591.  §  101(c) 
[title  X.  §  926(a)(1)].  Oct.  30.  1986.  100  Stat.  3341-82. 
3341-153;  Pub.  L.  99-661.  div.  A.  title  IX.  formerly  title 
IV.  §  926(a)(1).  Nov.  14.  1986.  100  Stat.  3933.  renum- 
bered title  IX,  Pub.  L.  100-26.  §  3(5).  Apr.  21.  1987.  101 
Stat.  273.  related  to  commercial  pricing  for  spare  or 
repair  parts. 

§  2324.  Allowable  costs  under  defense  contracts 

iSee  main  edition  for  text  of  (a)  to  id)l 

(e)(1)  The  following  costs  are  not  allowable 
under  a  covered  contract: 

ISee  main  edition  for  text  of  (A)  to  (M)l 

(N)  Costs  of  severance  pay  paid  by  the  con- 
tractor to  a  foreign  national  employed  by  the 
contractor  under  a  service  contract  performed 
in  a  foreign  country  if  the  termination  of  the 
employment  of  the  foreign  national  is  the 
result  of  the  closing  of,  or  the  curtailment  of 
activities  at,  a  United  States  military  facility 
in  that  country  at  the  request  of  the  govern- 
ment of  that  country. 

(O)  Costs  incurred  by  a  contractor  in  con- 
nection with  any  criminal,  civil,  or  adminis- 
trative proceeding  commenced  by  the  United 
States  or  a  State,  to  the  extent  provided  in 
subsection  (k).  ' 
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(2)(A)  The  Secretary  may  provide  in  a  mili- 
tary banking  contract  that  the  provisions  of 
paragraphs  (1)(M)  and  (1)(N)  shall  not  apply  to 
costs  incurred  under  the  contract  by  the  con- 
tractor for  payment  of  mandated  foreign  na- 
tional severance  pay.  The  Secretary  may  in- 
clude such  a  provision  in  a  military  banking 
contract  only  if  the  Secretary  determines,  with 
respect  to  that  contract,  that  the  contractor 
has  taken  (or  has  established  plans  to  take)  ap- 
propriate actions  within  the  contractor's  con- 
trol to  minimize  the  amount  and  number  of  in- 
cidents of  the  payment  of  severance  pay  by  the 
contractor  to  employees  under  the  contract 
who  are  foreign  nationals. 

(B)  In  subparagraph  (A): 

(i)  The  term  "military  banking  contract'* 
means  a  contract  between  the  Secretary  and 
a  financial  institution  under  which  the  finan- 
cial institution  operates  a  military  banking  fa- 
cility outside  the  United  States  for  use  by 
members  of  the  armed  forces  stationed  or  de- 
ployed outside  the  United  States  and  other 
authorized  personnel. 

(ii)  The  term  "mandated  foreign  national 
severance  pay"  means  severance  pay  paid  by 
a  contractor  to  a  foreign  national  employee 
the  payment  of  which  by  the  contractor  is  re- 
quired in  order  to  comply  with  a  law  that  is 
generally  applicable  to  a  significant  nimiber 
of  businesses  in  the  coimtry  in  which  the  for- 
eign national  receiving  the  payment  per- 
formed services  under  the  contract. 

(C)  Subparagraph  (A)  does  not  apply  to  a 
contract  with  a  financial  institution  that  is 
owned  or  controlled  by  citizens  or  nationals  of  a 
foreign  country,  as  determined  by  the  head  of 
the  agency  awarding  the  contract.  Such  a  de- 
termination shall  be  made  in  accordance  with 
the  criteria  set  out  in  paragraph  (1)  of  section 
4(g)  of  title  III  of  the  Act  of  March  3,  1933  (41 
U.S.C.  lOb-1)  (commonly  referred  to  as  the  Buy 
American  Act)  and  the  policy  guidance  referred 
to  in  paragraph  (2)(A)  of  that  section. 

(3)  The  Secretary  shall  prescribe  regulations 
to  implement  this  section.  Such  regulations 
may  establish  appropriate  definitions,  exclu- 
sions, limitations,  and  qualifications. 

ISee  main  edition  for  text  of  (J)  to  0)3 

(k)  iSee  main  edition  for  text  ofil)  to  (4)] 

(5)  ISee  main  edition  for  text  ofiA)l 

(B)(i)  The  amount  of  the  costs  allowable 
under  subparagraph  (A)  in  any  case  may  not 
exceed  the  amount  equal  to  80  percent  of  the 
amount  of  the  costs  incurred,  to  the  extent 
that  such  costs  are  determined  to  be  otherwise 
allowable  and  allocable  imder  the  Federal  Ac- 
quisition Regulation. 

ISee  main  edition  for  text  of  Hi),  (C)] 

(6)  In  this  subsection: 

(A)  The  term  "proceeding"  includes  an  in- 
vestigation. 

(B)  The  term  "costs",  with  respect  to  a  pro- 
ceeding— 

(i)  means  all  costs  incurred  by  a  contrac- 
tor, whether  before  or  after  the  commence- 
ment of  any  such  proceeding;  and 

(ii)  includes— 


(I)  administrative  and  clerical  expenses; 

(II)  the  cost  of  legal  services,  including 
legal  services  performed  by  an  employee 
of  the  contractor; 

(III)  the  cost  of  the  services  of  account- 
ants and  consultants  retained  by  the  con- 
tractor; and 

(IV)  the  pay  of  directors,  officers,  and 
employees  of  the  contractor  for  time  de- 
voted by  such  directors,  officers,  and  em- 
ployees to  such  proceeding. 

(C)  The  term  "penalty"  does  not  include 
restitution,  reimbursement,  or  compensatory 
damages. 

(Z)(l)  The  Comptroller  General  shall  periodi- 
cally evaluate  the  implementation  of  this  sec- 
tion by  the  Secretary  of  Defense.  Such  evalua- 
tion shall  consider  the  extent  to  which— 

(A)  such  implementation  is  consistent  with 
congressional  intent; 

(B)  such  implementation  achieves  the  ob- 
jective of  eliminating  unallowable  costs 
charged  to  defense  contracts;  and 

(C)  such  implementation  (as  well  as  the 
provisions  of  this  section  and  the  regulations 
prescribed  under  this  section)  could  be  im- 
proved or  strengthened. 

(2)  The  Comptroller  General  shall  submit  to 
the  committees  named  in  subsection  (e)(2)(C)  ^ 
a  report  on  such  evaluation  within  90  days  of 
publication  by  the  Secretary  of  Defense  in  the 
Federal  Register  of  regulations  that  make  sub- 
stantive changes  in  regulations  prescribed 
under  subsection  (e)  or  (f )  or  in  any  other  regu- 
lations of  the  Department  of  Defense  pertain- 
ing to  allowable  costs  under  covered  contracts. 

(m)  In  this  section,  the  term  "covered  con- 
tract" means  a  contract  for  an  amoimt  more 
than  $100,000  entered  into  by  the  Department 
of  Defense  other  than  a  fixed-price  contract 
without  cost  incentives. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  III, 
§  311(a)(1),  title  VIII,  §  853(a)(1),  (b)(3),  Nov. 
29,  1989,  103  Stat.  1411,  1518;  Pub.  L.  101-510, 
div.  A,  title  XIII,  §  1301(10),  Nov.  5,  1990,  104 
Stat.  1668;  Pub.  L.  102-190,  div.  A,  title  III. 
§  346(a),  Dec.  5,  1991, 105  Stat.  1346.) 

ABftENDBiENT  OF  SECTION 

Subsection  (/)(5)  of  this  section  ceased  to 
be  effective  Sept  30,  1991,  see  section  826id) 
of  Pub,  L.  100-456,  as  amended,  set  out  as 
an  Effective  and  Termination  Dates  of  1988 
Amendments  note  below. 

References  in  Text 

Subsection  (e)(2)(C),  referred  to  in  subsec.  (0(2), 
probably  means  the  subsec.  (e)(2)(C)  of  this  section 
which  was  struck  out  by  Pub.  L.  101-510.  See  1990 
Amendment  note  below. 

Amendments 

1991— Subsec.  (e)(2).  (3).  Pub.  L.  102-190  added  par. 
(2)  and  redesignated  former  par.  (2)  as  (3). 

1990— Subsec.  (e)(2).  Pub.  L.  101-510  struck  out 
"(A)"  before  "The  Secretary"  and  struck  out  subpars. 
(B)  and  (C)  which  read  as  follows: 


» See  References  in  Text  note  below. 
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"(B)  The  Secretary  shall  submit  to  the  committees 
named  in  subparagraph  (C)  any  proposed  regulations 
that  would  make  substantive  changes  to  regulations 
prescribed  under  the  second  sentence  of  subparagraph 
(A)  before  the  publication  of  such  proposed  regula- 
tions in  accordance  with  section  22  of  the  Office  of 
Federal  Procurement  Policy  Act  (41  U.S.C.  418b). 

"(C)  The  committees  named  in  this  subparagraph 
are— 

"(i)  the  Committees  on  Armed  Services  and  on 

Government  Operations  of  the  House  of  Represent- 
atives; and 
"(ii)  the  Committees  on  Armed  Services  and  on 

Governmental  Affairs  of  the  Senate." 

1989— Subsec.  (e)(l)(N).  (O).  Pub.  L.  101-189. 
§  311(a)(1),  added  subpar.  (N)  and  redesignated  former 
subpar.  (N)  as  (O). 

Subsec.  (k)(5)(B)(i).  Pub.  L.  101-189.  §  853(b)(3).  sub- 
stituted "the  Federal  Acquisition  Regulation"  for  "the 
single  Government-wide  procurement  regulation 
issued  pursuant  to  section  4(4)(A)  of  the  Office  of  Fed- 
eral Procurement  Policy  Act  (41  U.S.C.  403(4)(A))". 

Subsec.  (k)(6).  Pub.  L.  101-189,  §  853(a)(1)(A).  desig- 
nated par.  (2)  of  subsec.  (Z).  set  out  first,  as  subsec. 
(k)(6)  and  substituted  "In  this  subsection:"  for  "In 
subsection  (k):"  in  introductory  provisions. 

Subsec.  (Z).  Pub.  L.  101-189.  §  853(a)(1)(A).  (C).  re- 
stored the  text  of  subsec.  (k)  as  in  effect  prior  to  being 
struck  out  by  Pub.  L.  100-700.  §  8(b)(2)  (see  1988 
Amendment  note  below),  designated  such  text  as 
subsec.  (Z),  and  struck  out  former  subsec.  (Z)(l).  set  out 
first,  which  defined  "covered  contract".  Former 
subsec.  (i)(2),  set  out  first,  was  redesignated  subsec. 
(k)(6).  Former  subsec.  (Z),  set  out  second,  was  redesig- 
nated (m). 

Subsec.  (m).  Pub.  L.  101-189.  §  853(a)(1)(B),  redesig- 
nated subsec.  (Z),  set  out  second,  as  (m). 

Effective  Date  of  1991  Amendment 

Section  346(b)  of  Pub.  L.  102-190  provided  that: 
"The  amendments  made  by  subsection  (a)  [amending 
this  section]  shall  not  apply  with  respect  to  a  foreign 
national  whose  employment  under  a  military  banking 
contract  (defined  in  section  2324(e)(2)(B)  of  title  10, 
United  States  Code,  as  added  by  subsection  (a))  was 
terminated  before  the  date  of  the  enactment  of  this 
Act  [Dec.  5. 19913." 


ISee  main  edition  for  text  of  (d)l 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2372  of  this 
title. 

§  2325.  Preference  for  nondevelopmental  items 

(a)  Preferencje.— The  Secretary  of  Defense 
shall  ensure  that,  to  the  maximum  extent  prac- 
ticable— 

iSee  main  edition  for  text  of  (1)1 

(2)  such  requirements  are  defined  so  that 
nondevelopmental  items  may  be  procured  to 
fulfill  such  requirements; 

(3)  such  requirements  are  fulfilled  through 
the  procurement  of  nondevelopmental  items; 
and 

(4)  prior  to  developing  new  specifications, 
the  Department  conducts  market  research  to 
determine  whether  nondevelopmental  items 
are  available  or  could  be  modified  to  meet 
agency  needs. 

ISee  main  edition  for  text  ofib)  and  (c)] 

(d)  Definition.— In  this  section,  the  term 
"nondevelopmental  item"  means— 

(1)  any  item  of  supply  that  is  available  in 
the  commercial  marketplace; 

(2)  any  previously  developed  item  of  supply 
that  is  in  use  by  a  department  or  agency  of 
the  United  States,  a  State  or  local  govern- 
ment, or  a  foreign  government  with  which 
the  United  States  has  a  mutual  defense  coop- 
eration agreement; 

ISee  main  edition  for  text  of  (3)  and  (4)1 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI. 
§  1622(c)(5),  Nov.  29,  1989,  103  Stat.  1604;  Pub. 
L.  101-510,  div.  A,  title  VIII,  §  810,  Nov.  5,  1990, 
104  Stat.  1595.) 


Effective  Date  of  1989  Amendment 

Section  311(a)(2)  of  Pub.  L.  101-189  provided  that: 
"Subparagraph  (N)  of  such  subsection  [10  U.S.C. 
2324(e)(l)(N)3,  as  added  by  paragraph  (1).  shaU  not 
apply  with  respect  to  the  termination  of  the  employ- 
ment of  a  foreign  national  employed  under  any  cov- 
ered contract  (as  defined  in  subsection  (Z)  of  such  sec- 
tion [10  U.S.C.  2324(03)  if  such  termination  is  the 
result  of  the  closing  of,  or  the  curtailment  of  activities 
at,  a  United  States  military  facility  in  a  foreign  coun- 
try pursuant  to  an  agreement  entered  into  with  the 
government  of  that  country  before  the  date  of  the  en- 
actment of  this  Act  [Nov.  29, 1989]." 

Section  853(a)(3)  of  Pub.  L.  101-189  provided  that: 
"The  amendments  made  by  this  subsection  [amending 
this  section  and  provisions  set  out  as  a  note  below] 
shall  take  effect  as  of  November  19, 1988." 

Air  Travel  Expenses  of  Defense  Contractor 
Personnel 

Section  833  of  Pub.  L.  100-456,  as  amended  by  Pub. 
L.  101-189,  div.  A,  title  VIII,  §  853(a)(2),  Nov.  29,  1989, 
103  Stat.  1518,  provided  that: 

LSee  main  edition  for  text  of  (a)  and  (&)] 

"(c)  Covered  Contract.— In  this  section,  the  term 
'covered  contract'  has  the  meaning  given  such  term  by 
section  2324(m)  of  title  10,  United  States  Code. 


AsfENDMENTS 

1990— Subsec.  (a)(4).  Pub.  L.  101-510  added  par.  (4). 
1989— Subsec.   (d)(2).   Pub.   L.    101-189   substituted 
"previously  developed"  for  "previously-developed". 

Acquisition  of  Coboiercial  and  Nondevelopmental 
Items 

Section  824  of  Pub.  L.  101-189  provided  that: 

"(a)  In  General,— The  Secretary  of  Defense  shall— 
"(1)  prescribe  regulations  as  provided  in  subsection 

(b);  and 
"(2)  conduct  an  analysis  as  provided  in  subsection 

(c). 

"(b)  Regulations.— (1)  Not  later  than  180  days  after 
the  date  of  the  enactment  of  this  Act  [Nov.  29,  1989], 
the  Secretary  of  Defense  shall  publish  for  public  com- 
ment new  regulations  to  carry  out  the  requirements  in 
this  subsection  and  rescind  any  regulations  that  are 
inconsistent  with  the  requirements  of  this  subsection. 
The  Secretary  shall  promulgate  final  regulations  to 
carry  out  such  requirements  not  later  than  270  days 
after  the  date  of  the  enactment  of  this  Act. 

"(2)  The  Secretary  of  Defense  shaU  develop  a  simpli- 
fied uniform  contract  for  the  acquisition  of  commer- 
cial items  by  the  Department  of  Defense  and  shall  re- 
quire that  such  simplified  uniform  contract  be  used 
for  the  acquisition  of  commercial  items  to  the  maxi- 
mum extent  practicable.  The  uniform  contract  shall 
include  only— 
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"(A)  those  contract  clauses  that  are  required  to  im- 
plement provisions  of  law  applicable  to  such  an  ac- 
quisition; and 

"(B)  those  contract  clauses  that  are  appropriate, 
as  determined  by  the  Secretary  of  Defense,  for  a 
contract  for  such  an  acquisition. 
In  addition  to  the  clauses  described  in  subparagraphs 
(A)  and  (B),  a  contract  for  the  acquisition  of  commer- 
cial items  may  include  only  such  clauses  as  are  essen- 
tial for  the  protection  of  the  Federal  Government's  in- 
terest in  the  particular  contract,  as  determined  in 
writing  by  the  contracting  officer  for  such  contract. 

"(3)  The  Secretary  of  Defense  shall  require  that  a 
prime  contractor  under  a  Department  of  Defense  con- 
tract for  the  acquisition  of  commercial  items  be  re- 
quired to  include  in  subcontracts  under  such  contract 
only— 

"(A)  those  contract  clauses  that  are  required  to  im- 
plement provisions  of  law  applicable  to  such  subcon- 
tracts; and 

"(B)  those  contract  clauses  that  are  appropriate, 
as  determined  by  the  Secretary  of  Defense,  for  such 
a  subcontract. 
In  addition  to  the  clauses  described  in  subparagraphs 
(A)  and  (B),  a  contractor  under  a  Department  of  De- 
fense contract  for  the  acquisition  of  commercial  items 
may  be  required  to  include  in  a  subcontract  under 
such  contract  only  such  clauses  as  are  essential  for  the 
protection  of  the  Federal  Government's  interest  in  the 
particular  subcontract,  as  determined  in  writing  by 
the  contracting  officer  for  such  contract. 

"(4)  The  Secretary  of  Defense  shall  require  the  use, 
in  appropriate  circimistances,  of  a  modified  inspection 
clause  with  streamlined  inspection  procedures  in  each 
Department  of  Defense  contract  for  the  acquisition  of 
commercial  items  awarded  to  a  contractor  that  (A)  has 
a  proven  record  of  high  quality  production,  and  (B) 
offers  an  appropriate  warranty  to  protect  the  Federal 
Government's  interest  in  acquiring  a  high  quality 
product. 

"(5)  The  Secretary  of  Defense  shall  require  the  use, 
in  appropriate  circumstances,  of  standard  commercial 
warranties  in  each  Department  of  Defense  contract 
for  the  acquisition  of  conmiercial  items. 

"(6)  The  Secretary  of  Defense  shall  revise  the  regu- 
lations governing  the  applicability  of  the  exemption 
contained  in  section  2306a(b)(l)(B)  of  title  10,  United 
States  Code,  consistent  with  the  public  interest.  In  re- 
vising such  regulations,  the  Secretary  (A)  shall  ad- 
dress the  standards  for  applying  such  exemption  to 
contracts  and  subcontracts  for  items  which  are  modifi- 
cations to  commercial  items,  components  of  commer- 
cial items,  spare  parts  for  commercial  items,  new  com- 
mercial items,  or  commercial  items  which  are  no 
longer  sold  to  the  public,  and  (B)  shall  ensure  that 
cost  or  pricing  data  are  not  required  in  connection 
with  contracts  and  subcontracts  qualifying  for  an  ex- 
emption under  the  regulations  as  revised  under  this 
paragraph. 

"(c)  Analysis.— (1)  The  Secretary  of  Defense  shall 
conduct  an  analysis  of  Impediments  to  the  acquisition 
of  nondevelopmental  items  by  the  Department  of  De- 
fense. In  conducting  the  analysis,  the  Secretary  shall 
consider,  at  a  minimum,  the  following: 

"(A)  Whether  to  expand  the  regulations  governing 
the  acquisition  and  distribution  of  commercial  prod- 
ucts to  address  the  procurement  of  nondevelopmen- 
tal items. 

"(B)  Whether  revisions  to  the  regulations  govern- 
ing specifications,  standards,  and  other  purchase  de- 
scriptions are  necessary  to  implement  the  statutory 
requirement  that  product  specifications  be  stated  in 
terms  of  functions  to  be  performed,  performance  re- 
quired, or  essential  physical  characteristics,  and  to 
minimize  the  use  of  specifications  unique  to  the  De- 
partment of  Defense. 

"(C)  Whether  to  establish  a  presimiption  that  the 
Department  of  Defense  should  not  request  technical 
data  on  commercial  items. 

"(D)  Whether  the  Secretary  of  Defense  should 
make  greater  use  of  the  authority  granted  the  Secre- 


tary in  law  to  exempt  defense  contracts  for  commer- 
cial items  from  the  application  of  various  require- 
ments. 

"(2)  Not  later  than  270  days  after  the  date  of  the  en- 
actment of  this  Act  [Nov.  29,  19891,  the  Secretary 
shall  develop  and  submit  to  the  Committees  on  Armed 
Services  of  the  Senate  and  House  of  Representatives  a 
plan  of  action  for  addressing  any  impediments  identi- 
fied in  the  analysis  required  by  paragraph  (1).  The 
plan  shall  include  a  specific  schedule  for  the  following: 
"(A)  Rescission  of  any  regulations  that  are  identi- 
fied as  impediments  to  the  acquisition  of  nondeve- 
lopmental items. 

"(B)  Publication  for  public  comment  of  new  regu- 
lations to  carry  out  the  plan. 

"(C)  Submission  to  Congress  of  proposals  for  such 
legislative  changes  as  may  be  needed  to  carry  out 
the  plan. 

"(d)  Training.— (1)  The  Secretary  of  Defense  shall 
establish  a  program  for  training  contracting  officers, 
program  managers,  and  other  appropriate  acquisition 
personnel  hi  the  acquisition  of  nondevelopmental 
items. 

"(2)  The  training  program  shall  provide,  at  a  mini- 
mum, for  the  following: 

"(A)  Training  in  the  requirements  of  the  regula- 
tions promulgated  pursuant  to  this  section,  the  re- 
quirements of  section  2325  of  title  10,  United  States 
Code,  and  regulations  prescribed  pursuant  to  that 
section. 

"(B)  Training  of  contracting  officers  in  the  funda- 
mental principles  of  price  analysis  and  other  alterna- 
tive means  of  determining  price  reasonableness. 

"(C)  Training  of  appropriate  acquisition  personnel 
in  market  research  techniques  and  in  the  drafting  of 
functional  and  performance  specifications. 
"(e)  Demonstration  Program  for  Items  Issued  to 
Members.— (1)  The  Secretary  of  Defense  shall  carry 
out  a  demonstration  program  in  accordance  with  this 
subsection  with  respect  to  the  procurement  of  individ- 
ual items  of  clothing  issued  to  members  of  the  Armed 
Forces.  Under  the  demonstration  program,  the  Secre- 
tary shall— 

"(A)  identify  those  items  of  clothing  that  are  the 
same  as,  or  similar  to,  clothing  items  produced  by 
commercial  sources  for  sale  to  consumers  other  than 
the  Armed  Forces;  and 

"(B)  designate  for  acquisition  in  accordance  with 
this  subsection  certain  of  such  items  (hereinafter  in 
this  subsection  referred  to  as  'demonstration  items') 
as  the  Secretary  considers  appropriate  for  acquisi- 
tion imder  the  demonstration  program. 
"(2)  With  respect  to  a  portion  (determined  by  the 
Secretary)  of  the  contracts  for  demonstration  items 
entered  into  by  the  Department  of  Defense,  the  Secre- 
tary shall— 

"(A)  include  in  the  solicitations  for  such  items  a 
specification  reflecting  design  and  fimctional  re- 
quirements that  are  comparable  to  those  used  in  the 
award  of  commercial  contracts; 

"(B)  require  each  offeror  to  submit  a  sample  arti- 
cle of  the  item; 

"(C)  provide  in  the  evaluation  criteria  included  in 
the  solicitation  that  award  of  the  contract  will  be 
made  to  the  proposal  which  is  most  advantageous  to 
the  United  States,  considering  only  cost  or  price  and 
other  factors  included  in  the  solicitation; 

"(D)  evaluate  competitive  proposals,  either  with  or 
without  discussions,  and  the  sample  article  received 
in  response  to  a  solicitation  for  such  items  and 
award  a  contract  in  accordance  with  the  evaluation 
criteria  included  in  the  solicitation;  and 

"(E)  require  each  contractor  awarded  a  contract 
for  such  items  to  produce  items  identical  in  all  major 
characteristics  (including  quality)  to  the  sample  arti- 
cle submitted  with  the  contractor's  bid  or  proposal. 
"(3)  The  demonstration  program  required  under  this 
subsection  shall  apply  with  respect  to  solicitations  for 
demonstration  items  covered  by  the  program  issued 
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after  the  end  of  the  180-day  period  beginning  on  the 
date  of  the  enactment  of  this  Act  [Nov.  29,  1989]  and 
before  October  1, 1993." 

§  2326.  Undefinitized  contractual  actions:  restrictions 

iSee  main  edition  for  text  ofia)  to  (/)] 

(g)  Definitions.— In  this  section: 

(1)  The  term  "undefinitized  contractual 
action"  means  a  new  procurement  action  en- 
tered into  by  the  head  of  an  agency  for  which 
the  contractual  terms,  specifications,  or  price 
are  not  agreed  upon  before  performance  is 
begun  under  the  action.  Such  term  does  not 
include  contractual  actions  with  respect  to 
the  following: 

(A)  Foreign  military  sales. 

(B)  Purchases  in  an  amoimt  not  in  excess 
of  the  amount  of  the  small  purchase 
threshold. 

(C)  Special  access  programs. 

(D)  Congressionally  mandated  long-lead 
procurement  contracts. 

ISee  main  edition  for  text  of  (2)1 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1622(c)(6),  Nov.  29,  1989,  103  Stat.  1604;  Pub. 
L.  102-25,  title  VII,  §  701(d)(5),  Apr.  6,  1991,  105 
Stat.  114.) 

Amendments 

1991— Subsec.  (g)(1)(B).  Pub.  L,  102-25  substituted 
"in  an  amount  not  in  excess  of  the  amount  of  the 
small  purchase  threshold"  for  "of  less  than  $25,000". 

1989— Subsec.  (g)(1)(D).  Pub.  L.  101-189  substituted 
"Congressionally  mandated"  for  "Congressionally- 
mandated". 

§  2330.  Integrated  financing  policy 

(a)  ISee  main  edition  for  text  of  (1)1 

(2)  This  section  applies  to  the  following  poli- 
cies applicable  to  Department  of  Defense  con- 
tracts: 

ISee  main  edition  for  text  of  (A)  to  (O] 

(D)  Policies  relating  to  reimbursement  of 
independent  research  and  development  and 
bid  and  proposal  costs. 

(b)  Matters  To  Take  Into  Consideration.— 
In  developing  the  plan  under  subsection  (a)  and 
keeping  such  plan  current,  the  Secretary  shall 
take  into  consideration  the  following: 

(1)  The  Five- Year  Defense  Program  submit- 
ted to  Congress  under  section  114a  of  this 
title  each  year. 

iSee  main  edition  for  text  of  (2)  to  (4);  (c)  and 
(d)] 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XIV, 
!  1484(h)(2),  Nov.  5,  1990.  104  Stat.  1717;  Pub. 
L.  102-190,  div.  A,  title  VIII,  §  802(d),  Dec.  5, 
1991, 105  Stat.  1414.) 

Amendments 

1991-«ubsec.  (a)(2)(D).  Pub.  L.  102-190  added 
subpar.  (D). 

1990— Subsec.  (b)(1).  Pub.  K  101-510  substituted  sec- 
tion "114a"  for  "114(g)". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-190  effective  Oct.  1, 
1992,  and  applicable  to  independent  research  and  de- 


velopment and  bid  and  proposal  costs  incurred  by  a 
contractor  during  fiscal  years  of  that  contractor  that 
begin  on  or  after  Oct.  1,  1992,  see  section  802(e)  of 
Pub.  L.  102-190,  set  out  as  a  note  \mder  section  2372  of 
this  title. 

§  2331.  Contracts  for  professional  and  technical  serv- 
ices 

(a)  In  General.— The  Secretary  of  Defense 
shall  prescribe  regulations  to  ensure,  to  the 
maximiun  extent  practicable,  that  professional 
and  technical  services  are  acquired  on  the  basis 
of  the  task  to  be  performed  rather  than  on  the 
basis  of  the  number  of  hours  of  services  provid- 
ed. 

(b)  Content  of  Regulations.— With  respect 
to  contracts  to  acquire  services  on  the  basis  of 
the  number  of  hours  of  services  provided,  the 
regulations  described  in  subsection  (a)  shall— 

(1)  include  standards  and  approval  proce- 
dures to  minimize  the  use  of  such  contracts; 

(2)  establish  criteria  to  ensure  that  propos- 
als for  contracts  for  technical  and  profession- 
al services  are  evaluated  on  a  basis  which  does 
not  encourage  contractors  to  propose  uncom- 
pensated overtime; 

(3)  ensure  appropriate  emphasis  on  techni- 
cal and  quality  factors  in  the  source  selection 
process; 

(4)  require  identification  of  any  hours  in 
excess  of  40-hour  weeks  included  in  a  propos- 
al; 

(5)  ensure  that  offerors  are  notified  that 
proposals  which  include  unrealistically  low 
labor  rates  or  which  do  not  otherwise  demon- 
strate cost  realism  will  be  considered  in  a  risk 
assessment  and  evaluated  appropriately;  and 

(6)  provide  guidance  to  contracting  officers 
to  ensure  that  any  use  of  uncompensated 
overtime  will  not  degrade  the  level  of  techni- 
cal expertise  required  to  perform  the  con- 
tract. 

(c)  Waiver  op  Task  Order  Limitation.— (1) 
The  Secretary  of  Defense  may  waive  the  limita- 
tion in  section  2304(j)(4)  of  this  title  on  the 
total  value  of  task  orders  for  specific  contract- 
ing activities  to  the  extent  the  Secretary  con- 
siders the  use  of  master  agreements  necessary 
in  order  to  further  the  policy  set  forth  in  sub- 
section (a). 

(2)  During  any  fiscal  year,  such  a  waiver  may 
not  increase  the  total  value  of  task  orders 
imder  master  agreements  of  a  contracting  activ- 
ity by  more  than  20  percent  of  the  value  of  all 
contracts  for  advisory  and  assistance  services 
awarded  by  that  contracting  activity  during 
fiscal  year  1989. 

(3)  Such  a  waiver  shall  not  become  effective 
until  60  days  after  the  Secretary  of  Defense  has 
published  notice  thereof  in  the  Federal  Regis- 
ter. 

(Added  Pub.  L.  101-510,  div.  A,  title  VIII, 
§  834(a)(1),  Nov.  5,  1990,  104  Stat.  1613,  and 
amended  Pub.  L.  102-25,  title  VII,  §  701(a),  Apr. 
6,  1991,  105  Stat.  113.) 

Amendments 

1991— Subsec.  (c)(1).  Pub.  L.  102-25  struck  out  "on  a 
case-by-case  basis"  after  "value  of  task  orders",  substi- 
tuted "considers  the  use  of  master  agreements  neces- 
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sary"  for  "considers  necessary  the  use  of  master  agree- 
ments'', and  struck  out  "of  this  section"  before  period 
at  end. 

Regulations 

Section  834(b)  of  Pub.  L.  101-510  provided  that:  "Not 
later  than  180  days  after  the  date  of  the  enactment  of 
this  Act  [Nov.  5,  1990],  the  Secretary  of  Defense  shall 
publish  for  public  comment  new  regulations  to  carry 
out  the  requirements  in  this  section  [enacting  this  sec- 
tion]. The  Secretary  shall  promulgate  final  regula- 
tions to  carry  out  such  requirements  not  later  than 
270  days  after  the  date  of  the  enactment  of  this  Act." 

CHAPTER  138— COOPERATIVE  AGREEMENTS 
WITH  NATO  ALLIES  AND  OTHER  COUNTRIES 

Subchapter  Sec. 

I.  Acquisition  and  Cross-Servicing  Agree- 

ments        2341 

II.  Other  Cooperative  Agreements 2350a 

Amendments 

1990— Pub.  L.  101-510.  div.  A,  title  XIV.  §  1484(i)(7), 
Nov.  5,  1990.  104  Stat.  1718.  inserted  "Sec."  above 
"2341". 

1989-Pub.  L.  101-189,  div.  A.  title  IX.  §  931(a)(1). 
Nov.  29.  1989.  103  Stat.  1531.  substituted  "COOPERA- 
TIVE AGREEMENTS  WITH  NATO  ALLIES  AND 
OTHER  COUNTRIES"  for  "ACQUISITION  AND 
CROSS-SERVICING  AGREEMENTS  WITH  NATO 
ALLIES  AND  OTHER  COUNTRIES"  in  chapter 
heading,  and  added  subchapter  analysis,  consisting  of 
subchapters  I  and  II. 

SUBCHAPTER  I— ACQUISITION  AITO 
CROSS-SERVICING  AGREEMENTS 

Sec. 

2341.  Authority  to  acquire  logistic  support,  sup- 

plies, and  services  for  elements  of  the 
armed  forces  deployed  outside  the  United 
States. 

2342.  Cross-servicing  agreements. 

2343.  Law  applicable  to  acquisition  and  cross-serv- 

icing agreements. 

2344.  Methods  of  payment  for  acquisitions  and 

transfers  by  the  United  States. 

2345.  Liquidation  of  accrued  credits  and  liabilities. 

2346.  Crediting  of  receipts. 

2347.  Limitation  on  amounts  that  may  be  obligat- 

ed or  accrued  by  the  United  States. 

2348.  Inventories  of  supplies  not  to  be  increased. 
[2349.       Repealed.] 

2350.        Definitions. 

Amendments 

1990-Pub.  L.  101-510.  div.  A,  title  XIII,  §  1331(3), 
Nov.  5.  1990.  104  Stat.  1673.  struck  out  item  2349 
"Annual  reports". 

1989-Pub.  L.  101-189.  div.  A.  title  IX.  §  931(a)(1), 
Nov.  29,  1989.  103  Stat.  1531,  added  subchapter  head- 
ing. 

SXTBCHAPTER  REFERRED  TO  IN  OTHER  SECTIONS 

This  subchapter  is  referred  to  in  sections  2350c. 
2350d  of  this  title. 

§  2341.  Authority  to  acquire  logistic  support,  supplies, 
and  services  for  elements  of  the  armed  forces  de- 
ployed outside  the  United  States 

Acceptance  of  Real  Property.  Services,  and  Com- 
modities Prom  Foreign  Countries  by  Agencies  of 
Department  of  Defense 

Pub.  L.  101-165.  title  IX.  §  9008.  Nov.  21.  1989.  103 
Stat.  1130.  which  authorized  agencies  of  Department 
of  Defense  to  accept  use  of  real  property  from  foreign 
countries  for  United  States  in  accordance  with  mutual 


defense  agreements  or  occupational  arrangements  and 
to  accept  services  f lunished  by  foreign  countries  as  re- 
ciprocal international  coiutesies  or  as  services  custom- 
arily made  available  without  charge  and  to  use  same 
for  support  of  United  States  forces  in  such  areas  with- 
out specific  appropriation  therefor,  was  repealed  and 
restated  in  section  2350g  of  this  title  by  Pub.  L. 
101-510,  div.  A,  title  XIV,  §  1451(b)(1),  (c),  Nov.  5, 1990. 
104  Stat.  1692.  1693. 

Overseas  Workload  Program 

Pub.  L.  102-172.  title  VIII.  §  8122,  Nov.  26,  1991,  105 
Stat.  1205,  provided  that: 

"(a)  Notwithstanding  any  other  provision  of  law, 
funds  appropriated  under  this  Act  Csee  Tables  for  clas- 
sification] for  the  Department  of  Defense  shall  be 
made  available  for  the  Overseas  Workload  Program: 
Provided,  That  a  firm  of  any  member  nation  of  the 
North  Atlantic  Treaty  Organization  (NATO)  or  of  any 
major  non-NATO  ally  or  countries  in  the  European 
Theater,  shall  be  eligible  to  bid  on  any  contract  for 
the  maintenance,  repair,  or  overhaul  of  equipment  of 
the  Department  of  Defense  to  be  awarded  under  com- 
petitive procedures  as  part  of  the  program  of  the  De- 
partment of  Defense  known  as  the  Overseas  Workload 
Program. 

"(b)  A  contract  awarded  during  fiscal  year  1992,  or 
thereafter,  to  a  firm  described  in  subsection  (a)  may 
be  performed  in  the  theater  in  which  the  equipment  is 
normally  located  or  in  the  country  in  which  the  firm 
is  located. 

"(c)  For  purposes  only  of  this  section,  Israel  shall  be 
considered  in  the  European  Theater  in  every  respect, 
with  its  firms  fully  eligible  for  nonrestrictive,  nondis- 
criminatory contract  competition  under  the  Overseas 
Workload  Program. 

"(d)  No  funds  appropriated  for  the  Overseas  Work- 
load Program  for  fiscal  year  1992  or  thereafter  shall 
be  used  for  contracts  awarded  in  fiscal  year  1992  or 
thereafter  which  have  not  been  opened  for  competi- 
tion in  a  manner  consistent  with  this  provision." 

Pub.  L.  101-510,  div.  A,  title  XIV,  §  1465.  Nov.  5. 
1990.  104  Stat.  1700.  as  amended  by  Pub.  L.  102-190, 
div.  A,  title  X,  §  1085.  Dec.  5.  1991.  105  Stat.  1483.  pro- 
vided that: 

"(a)  In  General.— a  firm  of  any  member  nation  of 
the  North  Atlantic  Treaty  Organization  (NATO)  or  of 
any  major  non-NATO  aUy  shall  be  eligible  to  bid  on 
any  contract  for  the  maintenance,  repair,  or  overhaul 
of  equipment  of  the  Department  of  Defense  to  be 
awarded  under  competitive  procedures  as  part  of  the 
program  of  the  Department  of  Defense  known  as  the 
Overseas  Workload  Program. 

"(b)  Site  for  Performance  op  Work.— A  contract 
awarded  during  fiscal  year  1991  or  1992  to  a  firm  de- 
scribed in  subsection  (a)  may  be  performed  in  the  the- 
ater in  which  the  equipment  is  normally  located  or  in 
the  country  in  which  the  firm  is  located. 

"(c)  Exceptions.— The  Secretary  of  a  military  de- 
partment may  restrict  the  geographic  region  in  which 
a  contract  referred  to  in  subsection  (a)  may  be  per- 
formed if  the  Secretary  determines  that  performance 
of  the  contract  outside  the  specific  region— 

"(1)  could  adversely  affect  the  military  prepared- 
ness of  the  Armed  Forces  of  the  United  States;  or 

"(2)  would  violate  the  terms  of  an  international 
agreement  to  which  the  United  States  is  a  party." 
Similar  provisions  were  contained  in  the  following 
prior  authorization  or  appropriation  acts: 

Pub.  L.  101-511,  title  VIII,  §  8003,  Nov.  5.  1990,  104 
Stat.  1873. 

§  2342.  Cross-servicing  agreements 

(a)(1)  Subject  to  section  2343  of  this  title  and 
to  the  availability  of  appropriations,  and  after 
consultation  with  the  Secretary  of  State,  the 
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Secretary  of  Defense  may  enter  into  an  agree- 
ment described  in  paragraph  (2)  with— 

(A)  the  government  of  a  North  Atlantic 
Treaty  Organization  country; 

(B)  a  subsidiary  body  of  the  North  Atlantic 
Treaty  Organization;  or 

(C)  the  government  of  a  coimtry  not  a 
member  of  the  North  Atlantic  Treaty  Organi- 
zation but  which  is  designated  by  the  Secre- 
tary of  Defense,  subject  to  the  limitations 
prescribed  in  subsection  (b),  as  a  government 
with  which  the  Secretary  may  enter  into 
agreements  under  this  section. 

(2)  An  agreement  referred  to  in  paragraph  (1) 
is  an  agreement  imder  which  the  United  States 
agrees  to  provide  logistic  support,  supplies,  and 
services  to  military  forces  of  a  coimtry  or  sub- 
sidiary body  referred  to  in  paragraph  (1)  in 
return  for  the  reciprocal  provisions  of  logistic 
support,  supplies,  and  services  by  such  govern- 
ment or  subsidiary  body  to  elements  of  the 
armed  forces. 

iSee  main  edition  for  text  of(b)l 

(c)  The  Secretary  of  Defense  may  not  use  the 
authority  of  this  subchapter  to  procure  from 
any  foreign  government  as  a  routine  or  normal 
source  any  goods  or  services  reasonably  avail- 
able from  United  States  commercial  sources. 

(d)  The  Secretary  shall  prescribe  regulations 
to  ensure  that  contracts  entered  into  imder  this 
subchapter  are  free  from  self-dealing,  bribery, 
and  conflict  of  interests. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  IX, 
§  931(e)(1),  Nov.  29.  1989,  103  Stat.  1535;  Pub.  L. 
101-510,  div.  A,  title  XIV,   §  1451(a),  Nov.  5, 

1990,  104  Stat.  1692.) 

AMENDliflENTS 

1990— Subsec.  (a).  Pub.  L.  101-510  amended  subsec. 
(a)  generally,  revising  and  restating  former  pars.  (1)  to 
(3)  relating  to  reciprocal  logistical  support  agreements 
as  pars.  (l)and(2). 

1989— Subsecs.  (c),  (d).  Pub.  L.  101-189  substituted 
"this  subchapter"  for  "this  chapter". 

§  2343.  Law  applicable  to  acquisition  and  cross-servic- 
ing agreements 

(a)  Except  as  provided  in  subsection  (b),  ac- 
quisition of  logistic  support,  supplies,  and  serv- 
ices under  section  2341  of  this  title  and  agree- 
ments entered  into  under  section  2342  of  this 
title  shall  be  made  in  accordance  with  chapter 
137  of  this  title  and  the  provisions  of  this  sub- 
chanter 

(b)  Sections  2207,  2304(a),  2306(a),  2306(b), 
2306(e),  2306a,  and  2313  of  this  title  and  section 
3741  of  the  Revised  Statutes  (41  U.S.C.  22) 
shall  not  apply  to  acquisitions  made  under  the 
authority  of  section  2341  of  this  title  or  to 
agreements  entered  into  under  section  2342  of 
this  title. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  IX, 
§  931(e)(1),  Nov.  29,  1989,  103  Stat.  1535;  Pub.  L. 
102-190,  div.  A,  title  X,  §  1061(a)(12),  Dec.  5, 

1991,  105  Stat.  1473.) 

Amendisests 

1991— Subsec.  (b).  Pub.  L.  102-190  substituted  "this 
title  and"  for  "this  title,"  and  struck  out  ",  and  section 


719  of  the  Defense  Production  Act  of  1950  (50  U.S.C. 
App.  2168)"  before  "shall  not  apply". 

1989— Subsec.  (a).  Pub.  L.  101-189  substituted  "this 
subchapter"  for  "this  chapter". 

§2344.   Methods   of  payment   for   acquisitions   and 
transfers  by  the  United  States 

(a)  Logistics  support,  supplies,  and  services 
may  be  acquired  or  transferred  by  the  United 
States  under  the  authority  of  this  subchapter 
on  a  reimbursement  basis  or  by  replacement-in- 
kind  or  exchange  of  supplies  or  services  of  an 
equal  value. 

(b)  ISee  main  edition  for  text  o/(i)] 

(2)  To  the  extent  that  the  Secretary  of  De- 
fense is  unable  to  obtain  mutual  acceptance  by 
the  other  country  involved  of  the  reciprocal 
pricing  principles  for  reimbursable  transactions 
set  forth  in  paragraph  (1)— 

ISee  main  edition  for  text  of(A)l 

(B)  transfers  by  the  United  States  to  such 
country  under  this  subchapter  of  any  logistic 
support,  supply,  or  service  that  is  not  gov- 
erned by  such  reciprocal  pricing  principles 
shall  be  subject  to  the  pricing  provisions  of 
the  Arms  Export  Control  Act  (22  U.S.C.  2751 
et  seq.). 

ISee  main  edition  for  text  of  (3)1 

(4)  The  pricing  principles  set  forth  in  para- 
graph (2)  and  the  waiver  authority  provided  in 
paragraph  (3)  shall  also  apply  to  agreements 
with  North  Atlantic  Treaty  Organization  sub- 
sidiary bodies  imder  this  subchapter. 

(c)  In  acquiring  or  transferring  logistics  sup- 
port, supplies,  or  services  imder  the  authority 
of  this  subchapter  by  exchange  of  supplies  or 
services,  the  Secretary  of  Defense  may  not 
agree  to  or  carry  out  the  following: 

(1)  Transfers  in  exchange  for  property  the 
acquisition  of  which  by  the  Department  of 
Defense  is  prohibited  by  law, 

(2)  Transfers  of  source,  byproduct,  or  spe- 
cial nuclear  materials  or  any  other  material, 
article,  data,  or  thing  of  value  the  transfer  of 
which  is  subject  to  the  Atomic  Energy  Act  of 
1954  (42  U.S.C.  2011  et  seq.). 

(3)  Transfers  of  chemical  munitions. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  IX, 
§§  931(e)(1),  938(a),  (b),  Nov.  29,  1989,  103  Stat. 
1535,  1539;  Pub.  L.  102-25,  title  VII,  §  701(f)(2), 
Apr.  6,  1991,  105  Stat.  115.) 

References  in  Text 

The  Atomic  Energy  Act  of  1954,  referred  to  in 
subsec.  (c)(2).  is  act  Aug.  30.  1954.  ch.  1073.  68  Stat. 
921.  as  amended,  which  is  classified  generally  to  chap- 
ter 23  (§  2011  et  seq.)  of  Title  42.  The  Public  Health 
and  Welfare.  For  complete  classification  of  this  Act  to 
the  Code,  see  Short  Title  note  set  out  imder  section 
2011  of  Title  42  and  Tables. 

Amendments 

1991-~Subsec.  (c).  Pub.  L.  102-25  substituted  "sub- 
chapter" for  "chapter"  in  introductory  provisions. 

1989— Subsec.  (a).  Pub.  L.  101-189,  §§  931(e)(1), 
938(a).  substituted  "equal  value"  for  "identical  or  sub- 
stantially identical  nature"  and  "this  subchapter"  for 
"this  chapter". 
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Subsec.  (b)(2)(B),  (4).  Pub.  L.  101-189,  §  931(e)(1). 
substituted  "this  subchapter"  for  "this  chapter". 
Subsec.  (c).  Pub.  L.  101-189,  §  938(b),  added  subsec. 

(c). 

§  2345.  Liquidation  of  accrued  credits  and  liabilities 

(a)  Credits  and  liabilities  of  the  United  States 
accrued  as  a  result  of  acquisitions  and  transfers 
of  logistic  support,  supplies,  and  services  under 
the  authority  of  this  subchapter  shall  be  liqui- 
dated not  less  often  than  once  every  three 
months  by  direct  payment  to  the  entity  supply- 
ing such  support,  supplies,  or  services  by  the 
entity  receiving  such  support,  supplies,  or  serv- 
ices. 

(b)  Payment-in-kind  or  exchange  entitle- 
ments accrued  as  a  result  of  acquisitions  and 
transfers  of  logistic  support,  supplies,  and  serv- 
ices under  authority  of  this  subchapter  shall  be 
satisfied  within  12  months  after  the  date  of  the 
delivery  of  the  log^tic  support,  supplies,  or 
services. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  IX, 
§  931(e)(1),  Nov.  29.  1989,  103  Stat.  1535.) 

Amendbients 

1989— Subsecs.  (a),  (b).  Pub.  L.  101-189  substituted 
"this  subchapter"  for  "this  chapter". 

§  2346.  Crediting  of  receipts 

Any  receipt  of  the  United  States  as  a  result  of 
an  agreement  entered  into  under  this  subchap- 
ter shall  be  credited  to  applicable  appropria- 
tions, accounts,  and  f  imds  of  the  Department  of 
Defense. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  IX, 
§  931(e)(1),  Nov.  29, 1989, 103  Stat.  1535.) 

AlCENDBCENTS 

1989— Pub.  L.  101-189  substituted  "this  subchapter" 
for  "this  chapter". 

§  2347.  Limitation  on  amounts  that  may  be  obligated 
or  accrued  by  the  United  States 

(a)(1)  Except  during  a  period  of  active  hostil- 
ities involving  the  North  Atlantic  Treaty  Orga- 
nization, the  total  amount  of  reimbursable  li- 
abilities that  the  United  States  may  accrue 
under  this  subchapter  (before  the  computation 
of  offsetting  balances)  may  not  exceed 
$150,000,000  in  any  fiscal  year,  and  of  such 
amount  not  more  than  $25,000,000  in  liabilities 
may  be  accrued  for  the  acquisition  of  supplies 
(other  than  petroleum,  oils,  and  lubricants). 

(2)  Except  during  a  period  of  active  hostilities 
in  the  military  region  affecting  a  country  which 
is  not  a  member  of  the  North  Atlantic  Treaty 
Organization,  but  with  which  the  United  States 
has  one  or  more  acquisition  or  cross-servicing 
agreements,  the  total  amount  of  reimbursable 
liabilities  that  the  United  States  may  accrue 
under  this  subchapter  (before  the  computation 
of  offsetting  balances)  with  such  country  may 
not  exceed  $10,000,000  in  any  fiscal  year,  and  of 
such  amount  not  more  than  $2,500,000  in  liabil- 
ities may  be  accrued  for  the  acquisition  of  sup- 
plies (other  than  petroleum,  oils,  and  lubri- 
cants). The  $10,000,000  limitation  specified  in 
this  paragraph  is  in  addition  to  the  limitation 
specified  in  paragraph  (1). 


(b)(1)  Except  during  a  period  of  active  hostil- 
ities involving  the  North  Atlantic  Treaty  Orga- 
nization, the  total  amoimt  of  reimbursable 
credits  that  the  United  States  may  accrue 
imder  this  subchapter  (before  the  computation 
of  offsetting  balances)  may  not  exceed 
$100,000,000  in  any  fiscal  year. 

(2)  Except  during  a  period  of  active  hostilities 
in  the  military  region  affecting  a  country  re- 
ferred to  in  paragraph  (1),  the  total  amount  of 
reimbursable  credits  that  the  United  States 
may  accrue  under  this  subchapter  from  such 
coimtry  (before  computation  of  offsetting  bal- 
ances) may  not  exceed  $10,000,000  in  any  fiscal 
year.  Such  limitation  specified  in  this  para- 
graph is  in  addition  to  the  limitation  specified 
in  paragraph  (1). 

(As  amended  Pub.  L.  101-189,  div.  A,  title  IX, 
§  931(e)(1),  Nov.  29, 1989,  103  Stat.  1535.) 

AMENDBflENTS 

1989— Pub.  L.  101-189  substituted  "this  subchapter" 
for  "this  chapter"  wherever  appearing. 

§  2348.  Inventories  of  supplies  not  to  be  increased 

Inventories  of  supplies  for  elements  of  the 
armed  forces  may  not  be  increased  for  the  pur- 
pose of  transferring  supplies  under  the  author- 
ity of  this  subchapter. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  IX, 
§  931(e)(1),  Nov.  29, 1989, 103  Stat.  1535.) 

AlCENDBCENTS 

1989— Pub.  L.  101-189  substituted  "this  subchapter" 
for  "this  chapter". 

[§  2349.  Repealed.  Pub.  L.  101-510,  div.  A,  title  XIII, 
§  1301(11),  Nov.  5, 1990, 104  Stat.  1668] 

Section,  added  Pub.  L.  96-323,  §  2(a),  Aug.  4.  1980,  94 
Stat.  1018,  §  2330;  renumbered  §  2349,  Pub.  L.  99-145. 
title  XIII,  §  1304(a)(3),  Nov.  8,  1985,  99  Stat.  741;  Pub. 
L.  101-189,  div.  A.  title  IX,  §  931(e)(1).  Nov.  29,  1989, 
103  Stat.  1535.  required  Secretary  of  Defense  to 
submit  a  report  to  Congress  annually  relating  to 
agreements  under  this  chapter. 

§  2350.  Definitions 
In  this  subchapter: 

iSee  main  edition  for  text  ofil)  to  (3)1 

(As  amended  Pub.  L.  101-189,  div.  A,  title  IX, 
§  931(e)(1),  Nov.  29, 1989,  103  Stat.  1535.) 

Amendbients 

1989— Pub.  L.  101-189  substituted  "this  subchapter" 
for  "this  chapter"  in  introductory  provisions. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2350c  of  this 
title. 

SUBCHAPTER  II— OTHER  COOPERATIVE 
AGREEMENTS 

Sec. 

2350a.  Cooperative  research  and  development 
projects:  allied  countries. 

2350b.  Cooperative  projects  under  Arms  Export 
Control  Act:  acquisition  of  defense  equip- 
ment. 
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Sec. 

2350c.  Cooperative  military  airlift  agreements: 
allied  countries. 

2350d.  Cooperative  logistic  support  agreements: 
NATO  coimtries. 

2350e.  NATO  Airborne  Warning  and  Control 
System  (AWACS)  program:  authority  of 
Secretary  of  Defense. 

2350f .  Procurement  of  communications  support  and 
related  supplies  and  services. 

2350g.  Authority  to  accept  use  of  real  property, 
services,  and  supplies  from  foreign  coun- 
tries in  connection  with  mutual  defense 
agreements  and  occupational  arrange- 
ments. 

2350h.  Memorandums  of  agreement:  Department  of 
Defense  ombudsman  for  foreign  signato- 
ries. 

2350i.  Foreign  contributions  for  cooperative 
projects. 

Amendbients 

1991~Pub.  L.  102-190.  div.  A.  title  X,  §  1047(b),  Dec. 
5, 1991, 105  Stat.  1468,  added  item  23501. 

Pub.  L.  102-25,  title  VII,  §  704(a)(9).  Apr.  6,  1991.  105 
Stat.  119.  made  clarifying  amendment  to  directory  lan- 
guage of  Pub.  L.  101-510,  div.  A.  title  XIV,  §  1451(b)(2), 
Nov.  5,  1990, 104  Stat.  1693.  See  1990  Amendment  note 
below. 

1990— Pub.  L.  101-510,  div.  A,  title  XIV,  §  1452(a)(2), 
Nov.  5, 1990, 104  Stat.  1694,  added  item  2350h. 

Pub.  L.  101-510,  div.  A,  title  XIV,  §  1451(b)(2),  Nov. 
5,  1990.  104  Stat.  1693.  as  amended  by  Pub.  L.  102-25. 
title  VII.  §  704(a)(9).  Apr.  6.  1991.  105  Stat.  119,  added 
item  2350g. 

§  2350a.     Cooperative     research     and     development 
projects:  allied  countries 

(a)  Authority  To  Engage  in  Cooperative 
R&D  Projects.— The  Secretary  of  Defense  may 
enter  into  a  memorandum  of  imderstanding  (or 
other  formal  agreement)  with  one  or  more 
major  allies  of  the  United  States  for  the  pur- 
pose of  conducting  cooperative  research  and  de- 
velopment projects  on  defense  equipment  and 
mimitions. 

(b)  REQUIREBiENT  THAT  PROJECTS  IMPROVE 
CONVENTIONAL   DEFENSE   CAPABILITIES.— ( 1)   The 

Secretary  of  Defense  may  not  enter  into  a 
memorandum  of  understanding  (or  other 
formal  agreement)  to  conduct  a  cooperative  re- 
search and  development  project  imder  this  sec- 
tion unless  the  Secretary  determines  that  the 
proposed  project  will  improve,  through  the  ap- 
plication of  emerging  technology,  the  conven- 
tional defense  capabilities  of  the  North  Atlantic 
Treaty  Organization  (NATO)  or  the  common 
conventional  defense  capabilities  of  the  United 
States  and  its  major  non-NATO  allies. 

(2)  The  authority  of  the  Secretary  to  make  a 
determination  under  paragraph  (1)  may  only  be 
delegated  to  the  Deputy  Secretary  of  Defense 
or  the  Under  Secretary  of  Defense  for  Acquisi- 
tion. 

(c)  Cost  Sharing.— Each  cooperative  research 
and  development  project  entered  into  under 
this  section  shall  require  sharing  of  the  costs  of 
the  project  between  the  participants  on  an  eq- 
uitable basis. 

(d)  Restrictions  on  PROcxTRsiyiENT  or  Equip- 
ment AND  Services.— (1)  In  order  to  assure  sub- 
stantial participation  on  the  part  of  the  major 
allies  of  the  United  States  in  cooperative  re- 
search and  development  projects,  fimds  made 


available  for  such  projects  may  not  be  used  to 
procure  equipment  or  services  from  any  foreign 
government,  foreign  research  organization,  or 
other  foreign  entity. 

(2)  A  major  ally  of  the  United  States  may  not 
use  any  military  or  economic  assistance  grant, 
loan,  or  other  fimds  provided  by  the  United 
States  for  the  purpose  of  making  that  ally's 
contribution  to  a  cooperative  research  and  de- 
velopment program  entered  into  with  the 
United  States  under  this  section. 

(e)  Cooperative  Opportunities  Document.— 
(IXA)  In  order  to  ensure  that  opportimities  to 
conduct  cooperative  research  and  development 
projects  are  considered  at  an  early  point  during 
the  formal  development  review  process  of  the 
Department  of  Defense  in  connection  with  any 
planned  project  of  the  Department,  the  Under 
Secretary  of  Defense  for  Acquisition  shall  pre- 
pare an  arms  cooperation  opportunities  docu- 
ment with  respect  to  that  project  for  review  by 
the  Defense  Acquisition  Board  at  formal  meet- 
ings of  the  Board. 

(B)  The  Under  Secretary  shall  also  prepare 
an  arms  cooperation  opportunities  document 
for  review  of  each  new  project  for  which  a  doc- 
ument known  as  a  Mission  Need  Statement  is 
prepared. 

(2)  An  arms  cooperation  opportunities  docu- 
ment referred  to  in  paragraph  (1)  shall  include 
the  following: 

(A)  A  statement  indicating  whether  or  not  a 
project  similar  to  the  one  under  consideration 
by  the  Department  of  Defense  is  in  develop- 
ment or  production  by  one  or  more  of  the 
major  allies  of  the  United  States. 

(B)  If  a  project  similar  to  the  one  under 
consideration  by  the  Department  of  Defense 
is  in  development  or  production  by  one  or 
more  major  allies  of  the  United  States,  an  as- 
sessment by  the  Under  Secretary  of  Defense 
for  Acquisition  as  to  whether  that  project 
could  satisfy,  or  could  be  modified  in  scope  so 
as  to  satisfy,  the  military  requirements  of  the 
project  of  the  United  States  under  consider- 
ation by  the  Department  of  Defense. 

(C)  An  assessment  of  the  advantages  and 
disadvantages  with  regard  to  program  timing, 
developmental  and  life  cycle  costs,  technology 
sharing,  and  Rationalization,  Standardiza- 
tion, and  Interoperability  (RSI)  of  seeking  to 
structure  a  cooperative  development  program 
with  one  or  more  major  allies  of  the  United 
States. 

(D)  The  recommendation  of  the  Under  Sec- 
retary as  to  whether  the  Department  of  De- 
fense should  explore  the  feasibility  and  desir- 
ability of  a  cooperative  development  program 
with  one  or  more  major  allies  of  the  United 
States. 

(f)  Reports  to  Congress.— (1)  Not  later  than 
March  1  of  each  year,  the  Under  Secretary  of 
Defense  for  Acquisition  shall  submit  to  the 
Speaker  of  the  House  of  Representatives  and 
the  Committees  on  Armed  Services  and  Appro- 
priations of  the  Senate  a  report  on  cooperative 
research  and  development  projects  imder  this 
section.  Each  such  report  shall  include— 

(A)  a  description  of  the  status,  funding,  and 

schedule    of    existing    projects    carried    out 
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under  this  section  for  which  memoranda  of 
understanding  (or  other  formal  agreements) 
have  been  entered  into;  and 

(B)  a  description  of  the  purpose,  funding, 
and  schedule  of  any  new  projects  proposed  to 
be  carried  out  under  this  section  (including 
those  projects  for  which  memoranda  of  un- 
derstanding (or  other  formal  agreements) 
have  not  yet  been  entered  into)  for  which 
funds  have  been  included  in  the  budget  sub- 
mitted to  Congress  pursuant  to  section  1105 
of  title  31  for  the  fiscal  year  following  the 
fiscal  year  in  which  the  report  is  submitted. 

(2)  The  Secretary  of  Defense  and  the  Secre- 
tary of  State,  whenever  they  consider  such 
action  to  be  warranted,  shall  jointly  submit  to 
the  Committees  on  Armed  Services  and  Foreign 
Relations  of  the  Senate  and  to  the  Committees 
on  Armed  Services  and  Foreign  Affairs  of  the 
House  of  Representatives  a  report— 

(A)  enumerating  those  countries  to  be 
added  to  or  deleted  from  the  existing  designa- 
tion of  countries  designated  as  major  non- 
NATO  allies  for  purposes  of  this  section;  and 

(B)  specifying  the  criteria  used  in  determin- 
ing the  eligibility  of  a  country  to  be  designat- 
ed as  a  major  non-NATO  ally  for  purposes  of 
this  section. 

(g)  SiDE-BT-SiDE  Testing.— (1)  It  is  the  sense 
of  Congress— 

(A)  that  the  Secretary  of  Defense  should 
test  conventional  defense  equipment,  muni- 
tions, and  technologies  manufactured  and  de- 
veloped by  major  allies  of  the  United  States 
and  other  friendly  foreign  coimtries  to  deter- 
mine the  ability  of  such  equipment,  muni- 
tions, and  technologies  to  satisfy  United 
States  ird[litary  requirements  or  to  correct 
operational  deficiencies;  and 

(B)  that  while  the  testing  of  nondevelop- 
mental  items  and  items  in  the  late  state  of 
the  development  process  are  preferred,  the 
testing  of  equipment,  munitions,  and  technol- 
ogies may  be  conducted  to  determine  procure- 
ment alternatives. 

(2)  The  Secretary  of  Defense  may  acquire 
equipment,  munitions,  and  technologies  of  the 
type  described  in  paragraph  (1)  for  the  purpose 
of  conducting  the  testing  described  in  that 
paragraph. 

(3)  The  Deputy  Director,  Defense  Research 
and  Engineering  (Test  and  Evaluation)  shall 
notify  the  Speaker  of  the  House  of  Representa- 
tives and  the  Committees  on  Armed  Services 
and  on  Appropriations  of  the  Senate  of  the 
Deputy  Director's  intent  to  obligate  funds 
made  available  to  carry  out  this  subsection  not 
less  than  30  days  before  such  funds  are  obligat- 
ed. 

(4)  The  Secretary  of  Defense  shall  submit  to 
Congress  each  year,  not  later  than  March  1,  a 
report  containing  information  on— 

(A)  the  equipment,  mimitions,  and  technol- 
ogies manufactured  and  developed  by  major 
allies  of  the  United  States  and  other  friendly 
foreign  countries  that  were  evaluated  under 
this  subsection  during  the  previous  fiscal 
year; 

(B)  the  obligation  of  any  fimds  under  this 
subsection  during  the  previous  fiscal  year; 
and 


(C)  the  equipment,  munitions,  and  technol- 
ogies that  were  tested  imder  this  subsection 
and  procured  during  the  previous  fiscal  year. 

(h)  Secretary  To  Encourage  Similar  Pro- 
grams.—The  Secretary  of  Defense  shall  encour- 
age major  allies  of  the  United  States  to  estab- 
lish programs  similar  to  the  one  provided  for  in 
this  section. 

(i)  Definitions.- In  this  section: 

(1)  The  term  "cooperative  research  and  de- 
velopment project"  means  a  project  involving 
joint  participation  by  the  United  States  and 
one  or  more  major  allies  of  the  United  States 
under  a  memorandimi  of  imderstanding  (or 
other  formal  agreement)  to  carry  out  a  joint 
research  and  development  program— 

(A)  to  develop  new  conventional  defense 
equipment  and  munitions;  or 

(B)  to  modify  existing  military  equipment 
to  meet  United  States  military  require- 
ments. 

(2)  The  term  "major  ally  of  the  United 
States"  means— 

(A)  a  member  nation  of  the  North  Atlan- 
tic Treaty  Organization  (other  than  the 
United  States);  or 

(B)  a  major  non-NATO  ally. 

(3)  The  term  "major  non-NATO  ally" 
means  a  country  (other  than  a  member 
nation  of  the  North  Atlantic  Treaty  Organi- 
zation) that  is  designated  as  a  major  non- 
NATO  ally  for  purposes  of  this  section  by  the 
Secretary  of  Defense  with  the  concurrence  of 
the  Secretary  of  State. 

(Added  Pub.  L.  101-189,  div.  A.  title  IX, 
§  931(a)(2),  Nov.  29,  1989,  103  Stat.  1531,  and 
amended  Pub.  L.  101-510,  div.  A,  title  XIII, 
§  1331(4),  Nov.  5,  1990,  104  Stat.  1673;  Pub.  L. 
102-190,  div.  A,  title  X,  §  1053,  Dec.  5,  1991,  105 
Stat.  1471.) 

Prior  Provisions 

Similar  provisions  relating  to  NATO  countries  were 
contained  in  Pub.  L.  99-145,  title  XI,  §  1103,  Nov.  8. 
1985.  99  Stat.  712,  which  was  set  out  as  a  note  under 
section  2407  of  this  title  and  was  repealed  by  Pub.  L. 
101-189,  div.  A.  title  IX.  S  931(d)(1).  Nov.  29.  1989.  103 
Stat.  1535. 

Similar  provisions  relating  to  major  non-NATO 
allies  were  contained  in  section  2767a  of  Title  22,  For- 
eign Relations  and  Intercourse,  which  was  repealed  by 
Pub.  L.  101-189.  div.  A.  title  IX.  §  931(d)(2).  Nov.  29, 
1989. 103  Stat.  1535. 

AlCENDMENTS 

1991— Subsec.  (g)(1)(A).  (4)(A).  Pub.  L.  102-190  in- 
serted "and  other  friendly  foreign  countries"  after 
"major  allies  of  the  United  States". 

1990— Subsec.  (g)(4).  Pub.  L.  101-510  amended  intro- 
ductory provisions  generaUy,  substituting  "submit  to 
Congress  each  year,  not  later  than  March  1.  a  report 
containing"  for  "include  in  the  annual  report  to  Con- 
gress required  by  section  2457(d)  of  this  title". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  22  sections  2761, 
2796d. 
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§  2350b.   Cooperative   projects   under   Arms   Export 
Control  Act:  acquisition  of  defense  equipment 

(a)(1)  If  the  President  delegates  to  the  Secre- 
tary of  Defense  the  authority  to  carry  out  sec- 
tion 27(d)  of  the  Arms  Export  Control  Act  (22 
U.S.C.  2767(d)),  relating  to  cooperative  projects 
(as  defined  in  such  section),  the  Secretary  may 
utilize  his  authority  imder  this  title  in  carrying 
out  contracts  or  obligations  incurred  under 
such  section. 

(2)  Except  as  provided  in  subsection  (c),  chap- 
ter 137  of  this  title  shall  apply  to  such  con- 
tracts (referred  to  in  paragraph  (1))  entered 
into  by  the  Secretary  of  Defense.  Except  to  the 
extent  waived  imder  subsection  (c)  or  some 
other  provision  of  law,  all  other  provisions  of 
law  relating  to  procurement,  if  otherwise  appli- 
cable, shall  apply  to  such  contracts  entered  into 
by  the  Secretary  of  Defense. 

(b)  When  contracting  or  incurring  obligations 
under  section  27(d)  of  the  Arms  Export  Control 
Act  for  cooperative  projects,  the  Secretary  of 
Defense  may  require  subcontracts  to  be  award- 
ed to  particular  subcontractors  in  furtherance 
of  the  cooperative  project. 

(c)(1)  Subject  to  paragraph  (2),  when  enter- 
ing into  contracts  or  incurring  obligations 
under  section  27(d)  of  the  Arms  Export  Control 
Act  outside  the  United  States,  the  Secretary  of 
Defense  may  waive  with  respect  to  any  such 
contract  or  subcontract  the  application  of  any 
provision  of  law,  other  than  a  provision  of  the 
Arms  Export  Control  Act  or  section  2304  of  this 
title,  that  specifically— 

(A)  prescribe  procedures  to  be  followed  in 
the  formation  of  contracts; 

(B)  prescribe  terms  and  conditions  to  be  in- 
cluded in  contracts; 

(C)  prescribe  requirements  for  or  prefer- 
ences to  be  given  to  goods  grown,  produced, 
or  manufactured  in  the  United  States  or  in 
United  States  Government-owned  facilities  or 
for  services  to  be  performed  in  the  United 
States;  or 

(D)  prescribe  requirements  regulating  the 
performance  of  contracts. 

(2)  A  waiver  may  not  be  made  under  para- 
graph (1)  unless  the  Secretary  determines  that 
the  waiver  is  necessary  to  ensure  that  the  coop- 
erative project  will  significantly  further  stand- 
ardization, rationalization,  and  interoperability. 

(3)  The  authority  of  the  Secretary  to  make 
waivers  imder  this  subsection  may  be  delegated 
only  to  the  Deputy  Secretary  of  Defense  or  the 
Acquisition  Executive  designated  for  the  Office 
of  the  Secretary  of  Defense. 

(d)(1)  The  Secretary  of  Defense  shall  notify 
the  Congress  each  time  he  requires  that  a 
prime  contract  be  awarded  to  a  particular 
prime  contractor  or  that  a  subcontract  to  be 
awarded  to  a  particular  subcontractor  to 
comply  with  a  cooperative  agreement.  The  Sec- 
retary shall  include  in  each  such  notice  the 
reason  for  exercising  his  authority  to  designate 
a  particular  contractor  or  subcontractor,  as  the 
case  may  be. 

(2)  The  Secretary  shall  also  notify  the  Con- 
gress each  time  he  exercises  a  waiver  under  sub- 
section (c)  and  shall  include  in  such  notice  the 
particular  provision  or  provisions  of  law  that 
were  waived. 


(3)  A  report  under  this  subsection  shall  be  re- 
quired only  to  the  extent  that  the  information 
required  by  this  subsection  has  not  been  provid- 
ed in  a  report  made  by  the  President  under  sec- 
tion 27(e)  of  the  Arms  Export  Control  Act  (22 
U.S.C.  2767(e)). 

(e)(1)  In  carrying  out  a  cooperative  project 
under  section  27  of  the  Arms  Export  Control 
Act,  the  Secretary  of  Defense  may  agree  that  a 
participant  (other  than  the  United  States)  may 
make  a  contract  for  requirements  of  the  United 
States  under  the  project  if  the  Secretary  deter- 
mines that  such  a  contract  will  significantly 
further  standardization,  rationalization,  and 
interoperability.  Except  to  the  extent  waived 
under  this  section  or  imder  any  other  provision 
of  law,  the  Secretary  shall  ensure  that  such 
contract  will  be  made  on  a  competitive  basis 
and  that  United  States  sources  will  not  be  pre- 
cluded from  competing  under  the  contract. 

(2)  If  a  participant  (other  than  the  United 
States)  in  a  cooperative  project  makes  a  con- 
tract on  behalf  of  such  project  to  meet  the  re- 
quirements of  the  United  States,  the  contract 
may  permit  the  contracting  party  to  follow  its 
own  procedures  relating  to  contracting. 

(f )  In  carrying  out  a  cooperative  project,  the 
Secretary  of  Defense  may  also  agree  to  the  dis- 
posal of  property  that  is  jointly  acquired  by  the 
members  of  the  project  without  regard  to  any 
laws  of  the  United  States  applicable  to  the  dis- 
posal of  property  owned  by  the  United  States. 
Disposal  of  such  property  may  include  a  trans- 
fer of  the  interest  of  the  United  States  in  such 
property  to  one  of  the  other  governments  par- 
ticipating in  the  cooperative  agreement  or  the 
sale  of  such  property.  Payment  for  the  transfer 
or  sale  of  any  interest  of  the  United  States  in 
any  such  property  shall  be  made  in  accordance 
with  the  terms  of  the  cooperative  agreement. 

(g)  Nothing  in  this  section  shall  be  construed 
as  authorizing— 

(1)  the  Secretary  of  Defense  to  waive  any  of 
the  financial  management  responsibilities  ad- 
ministered by  the  Secretary  of  the  Treasury; 
or 

(2)  to  waive  the  cargo  preference  laws  of 
the  United  States,  including  section  2631  of 
this  title  and  section  901(b)  of  the  Merchant 
Marine  Act,  1936  (46  U.S.C.  App.  1241(b)). 

(Added  Pub.  L.  99-145,  title  XI,  §  1102(b)(1), 
Nov.  8,  1985,  99  Stat.  710,  §  2407;  amended  Pub. 
L.  99-661,  div.  A,  title  XI,  §  1103(b)(1),  (2)(A), 
title  XIII,  §  1343(a)(15),  Nov.  14,  1986,  100  Stat. 
3963,  3993;  renumbered  §  2350b  and  amended 
Pub.  L.  101-189,  div.  A,  title  IX,  §  931(b)(1), 
(e)(3),  Nov.  29,  1989,  103  Stat.  1534,  1535.) 

References  in  Text 

The  Arms  Export  Control  Act,  referred  to  in  subsec. 
(c)(1),  is  Pub.  L.  90-629,  Oct.  22,  1968.  82  Stat.  1320,  as 
amended,  which  is  classified  principally  to  chapter  39 
(§2751  et  seq.)  of  Title  22,  Foreign  Relations  and 
Intercourse.  For  complete  classification  of  this  Act  to 
the  Code,  see  Short  Title  note  set  out  under  section 
2751  of  Title  22  and  Tables. 

ABiENBBftENTS 

1989— Pub.  L.  101-189  renumbered  section  2407  of 
this  title  as  this  section  and  substituted  "Cooperative 
projects  under  Arms  Export  Control  Act:  acquisition 
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of  defense  equipment"  for  "Acquisition  of  defense 
equipment  under  cooperative  projects"  as  section 
catchline. 

1986— Pub.  L.  99-661,  §  1103(b)(2)(A),  struck  out 
"North  Atlantic  Treaty  Organization"  before  "cooper- 
ative projects"  in  section  catchline. 

Subsec.  (a)(1).  Pub.  L.  99-661,  §  1103(b)(1)(A),  struck 
out  "North  Atlantic  Treaty  Organization  (NATO)" 
before  "cooperative  projects". 

Subsec.  (c)(2).  Pub.  L.  99-661,  §  1103(b)(1)(B),  struck 
out  "NATO"  after  "will  significantly  further". 

Subsec.  (e).  Pub.  L.  99-661,  §  1103(b)(1)(C),  struck 
out  "NATO"  after  "will  significantly  further"  in  par. 
(1)  and  after  "United  States)  in  a"  in  par.  (2). 

Subsec.  (g)(2).  Pub.  L.  99-661,  §  1343(a)(15),  substi- 
tuted "section  2631  of  this  title  and  section  901(b)  of 
the  Merchant  Marine  Act,  1936  (46  U.S.C.  App. 
1241(b))"  for  "the  Military  Cargo  Preference  Act  of 
1904  (10  U.S.C.  2631)  and  the  Cargo  Preference  Act  of 
1954  (46  U.S.C.  1241(b))". 

§  2350c.  Cooperative  military  airlift  agreements:  allied 
countries 

(a)  Subject  to  the  availability  of  appropria- 
tions, and  after  consultation  with  the  Secretary 
of  State,  the  Secretary  of  Defense  may  enter 
into  cooperative  military  airlift  agreements 
with  the  government  of  any  allied  country  for 
the  transportation  of  the  personnel  and  cargo 
of  the  military  forces  of  that  coimtry  on  air- 
craft operated  by  or  for  the  military  forces  of 
the  United  States  in  return  for  the  reciprocal 
transportation  of  the  personnel  and  cargo  of 
the  military  forces  of  the  United  States  on  air- 
craft operated  by  or  for  the  military  forces  of 
that  allied  coimtry.  Any  such  agreement  shall 
include  the  following  terms: 

(1)  The  rate  of  reimbursement  for  transpor- 
tation provided  shall  be  the  same  for  each 
party  and  shall  be  not  less  than  the  rate 
charged  to  military  forces  of  the  United 
States,  as  determined  by  the  Secretary  of  De- 
fense under  section  2208(h)  of  this  title. 

(2)  Credits  and  liabilities  accrued  as  a  result 
of  providing  or  receiving  transportation  shall 
be  liquidated  not  less  often  than  once  every  3 
months  by  direct  payment  to  the  country 
that  has  provided  the  greater  amount  of 
transportation. 

(3)  During  peacetime,  the  only  military  air- 
lift capacity  that  may  be  used  to  provide 
transportation  is  that  capacity  that  (A)  is  not 
needed  to  meet  the  transportation  require- 
ments of  the  military  forces  of  the  country 
providing  the  transportation,  and  (B)  was  not 
created  solely  to  accommodate  the  require- 
ments of  the  military  forces  of  the  country 
receiving  the  transportation. 

(4)  Defense  articles  purchased  by  an  allied 
coimtry  from  the  United  States  under  the 
Arms  Export  Control  Act  (22  U.S.C.  2751  et 
seq.)  or  from  a  commercial  source  under  the 
export  controls  of  the  Arms  Export  Control 
Act  may  not  be  transported  (for  the  purpose 
of  delivery  incident  to  the  purchase  of  the  de- 
fense articles)  to  the  purchasing  allied  coun- 
try on  aircraft  operated  by  or  for  the  military 
forces  of  the  United  States  except  at  a  rate  of 
reimbursement  that  is  equal  to  the  full  cost 
of  transportation  of  the  defense  articles,  as 
required  by  section  21(a)(3)  of  the  Arms 
Export  Control  Act  (22  U.S.C.  2761(a)(3)). 


(b)  Subject  to  the  availability  of  appropria- 
tions, and  after  consultation  with  the  Secretary 
of  State,  the  Secretary  of  Defense  may  enter 
into  nonreciprocal  military  airlift  agreements 
with  North  Atlantic  Treaty  Organization  sub- 
sidiary bodies  for  the  transportation  of  the  per- 
sonnel and  cargo  of  such  subsidiary  bodies  on 
aircraft  operated  by  or  for  the  military  forces 
of  the  United  States.  Any  such  agreement  shall 
be  subject  to  such  terms  as  the  Secretary  of  De- 
fense considers  appropriate. 

(c)  Any  amoimt  received  by  the  United  States 
as  a  result  of  an  agreement  entered  into  under 
this  section  shall  be  credited  to  applicable  ap- 
propriations, accounts,  and  funds  of  the  De- 
partment of  Defense. 

(d)  Notwithstanding  subchapter  I,  the  Secre- 
tary of  Defense  may  enter  into  military  airlift 
agreements  with  allied  countries  only  under  the 
authority  of  this  section. 

(e)  In  this  section: 

(1)  The  term  ''allied  country'*  means  any  of 
the  following: 

(A)  A  country  that  is  a  member  of  the 
North  Atlantic  Treaty  Organization. 

(B)  Australia  or  New  Zealand. 

(C)  Any  other  coimtry  designated  as  an 
allied  country  for  the  purposes  of  this  sec- 
tion by  the  Secretary  of  Defense  with  the 
concurrence  of  the  Secretary  of  State. 

(2)  The  term  "North  Atlantic  Treaty  Orga- 
nization subsidiary  bociies"  has  the  meaning 
given  to  it  by  section  2350  of  this  title. 

(Added  Pub.  L.  97-252,  title  XI,  §  1125(a),  Sept. 
8,  1982,  96  Stat.  757,  §  2213;  amended  Pub.  L. 
99-145,  title  XIII,  §  1304(b),  Nov.  8,  1985,  99 
Stat.  742;  Pub.  L.  100-26,  §  7(k)(2),  Apr.  21, 
1987,  101  Stat.  284;  renumbered  §  2350c  and 
amended  Pub.  L.  101-189.  div.  A,  title  IX, 
§  931(b)(2),  (e)(4),  Nov.  29,  1989,  103  Stat.  1534, 
1535.) 

References  in  Text 

The  Arms  Export  Control  Act  (22  U.S.C.  2751  et 
seq.),  referred  to  in  subsec.  (a)(4).  Is  Pub.  L.  90-629, 
Oct.  22,  1968,  82  Stat.  1320,  as  amended,  which  is  clas- 
sified principally  to  chapter  39  (§  2751  et  seq.)  of  Title 
22,  Foreign  Relations  and  Intercourse.  For  complete 
classification  of  this  Act  to  the  Code,  see  Short  Title 
note  set  out  under  section  2751  of  Title  22  and  Tables. 

Amendments 

1989— Pub.  L.  101-189  renumbered  section  2213  of 
this  title  as  this  section  and  Inserted  ":  allied  coun- 
tries" after  "airlift  agreements"  in  section  catchline. 

Subsec.  (d).  Pub.  L.  101-189,  §  931(b)(2),  substituted 
"subchapter  I"  for  "chapter  138  of  this  title". 

1987— Subsec.  (e).  Pub.  L.  100-26  inserted  "The 
term"  after  each  par.  designation  and  substituted 
"allied"  for  "Allied"  in  par.  (1). 

1985— Subsec.  (e)(2).  Pub.  L.  99-145  substituted  "sec- 
tion 2350"  for  "section  2331". 

§2350d.    Cooperative    logistic    support    agreements: 
NATO  countries 

(a)  General  Authority.— (1)  The  Secretary 
of  Defense  may  enter  into  bilateral  or  multilat- 
eral agreements  known  as  Weapon  System 
Partnership  Agreements  with  one  or  more  gov- 
ernments of  other  member  countries  of  the 
North  Atlantic  Treaty  Organization  (NATO) 
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participating  in  the  operation  of  the  NATO 
Maintenance  and  Supply  Organization.  Any 
such  agreement  shall  be  for  the  purpose  of  pro- 
viding cooperative  logistics  support  for  the 
armed  forces  of  the  countries  which  are  parties 
to  the  agreement.  Any  such  agreement— 

(A)  shall  be  entered  into  pursuant  to  the 
terms  of  the  charter  of  the  NATO  Mainte- 
nance and  Supply  Organization;  and 

(B)  shall  provide  for  the  common  logistic 
support  of  a  specific  weapon  system  common 
to  the  participating  countries. 

(2)  Such  an  agreement  may  provide  for— 

(A)  the  transfer  of  logistics  support,  sup- 
plies, and  services  by  the  United  States  to  the 
NATO  Maintenance  and  Supply  Organiza- 
tion; and 

(B)  the  acquisition  of  logistics  support,  sup- 
plies, and  services  by  the  United  States  from 
that  Organization. 

(b)  Authority  op  Secretary.— Under  the 
terms  of  a  Weapon  System  Partnership  Agree- 
ment, the  Secretary  of  Defense— 

(1)  may  agree  that  the  NATO  Maintenance 
and  Supply  Organization  may  enter  into  con- 
tracts for  supply  and  acquisition  of  logistics 
support  in  Europe  for  requirements  of  the 
United  States,  to  the  extent  the  Secretary  de- 
termines that  the  procedures  of  such  Organi- 
zation governing  such  supply  and  acquisition 
are  appropriate;  and 

(2)  may  share  the  costs  of  set-up  charges  of 
facilities  for  use  by  the  NATO  Maintenance 
and  Supply  Organization  to  provide  coopera- 
tive logistics  support  and  in  the  costs  of  estab- 
lishing a  revolving  fund  for  initial  acquisition 
and  replenishment  of  supply  stocks  to  be  used 
by  the  NATO  Maintenance  and  Supply  Orga- 
nization to  provide  cooperative  logistics  sup- 
port. 

(c)  Sharing  of  Administrative  Expenses.— 
Each  Weapon  System  Partnership  Agreement 
shall  provide  for  joint  management  by  the  par- 
ticipating countries  and  for  the  equitable  shar- 
ing of  the  administrative  costs  incident  to  the 
agreement. 

(d)  Application  of  Chapter  137.— Except  as 
otherwise  provided  in  this  section,  the  provi- 
sions of  chapter  137  of  this  title  apply  to  a  con- 
tract entered  into  by  the  Secretary  of  Defense 
for  the  acquisition  of  logistics  support  under  a 
Weapon  System  Partnership  Agreement. 

(e)  Application  of  Arms  Export  Control 
Act.— Any  transfer  of  defense  articles  or  de- 
fense services  to  a  member  country  of  the 
North  Atlantic  Treaty  Organization  or  to  the 
NATO  Maintenance  and  Supply  Organization 
for  the  purposes  of  a  Weapon  System  Partner- 
ship Agreement  shall  be  carried  out  in  accord- 
ance with  this  chapter  and  the  Arms  Export 
Control  Act  (22  U.S.C.  2751  et  seq.). 

(f )  Supplemental  Authority.— The  authority 
of  the  Secretary  of  Defense  under  this  section 
is  in  addition  to  the  authority  of  the  Secretary 
imder  subchapter  I  and  any  other  provision  of 
law. 

(Added  and  amended  Pub.  L.  101-189,  div.  A, 
title  IX,  §§  931(c),  938(c),  Nov.  29,  1989,  103 
Stat.  1534,  1539.) 


References  in  Text 

The  Arms  Export  Control  Act,  referred  to  in  subsec. 
(e),  is  Pub.  L.  90-629,  Oct.  22,  1968,  82  Stat.  1320,  as 
amended,  which  is  classified  principaUy  to  chapter  39 
(§2751  et  seq.)  of  Title  22,  Foreign  Relations  and 
Intercourse.  For  complete  classification  of  this  Act  to 
the  Code,  see  Short  Title  note  set  out  under  section 
2751  of  Title  22  and  Tables. 

Prior  Provisions 

Similar  provisions  were  contained  in  Pub.  L.  99-661, 
div.  A,  title  XI,  §  1102,  Nov.  14,  1986,  100  Stat.  3961, 
which  was  set  out  as  a  note  under  section  2407  of  this 
title  and  was  repealed  by  Pub.  L.  101-189,  div.  A,  title 
IX.  §  931(d)(2).  Nov.  29.  1989.  103  Stat.  1535. 

Amendments 

1989— Subsec.  (e).  Pub.  K  101-189,  §  938(c).  inserted 
"this  chapter  and**  after  "in  accordance  with". 

§  2350e.  NATO  Airborne  Warning  and  Control  System 
(AW ACS)  program:  authority  of  Secretary  of  De- 
fense 

(a)  Authority  Under  AWACS  Program.— 
The  Secretary  of  Defense,  in  carrying  out  an 
AWACS  memorandum  of  imderstanding,  may 
do  the  following: 

(1)  Waive  reimbursement  for  the  cost  of  the 
following  functions  performed  by  personnel 
other  than  personnel  employed  in  the  United 
States  Air  Force  Airborne  Warning  and  Con- 
trol System  (AWACS)  program  office: 

(A)  Auditing. 

(B)  Quality  assurance. 

(C)  Codification. 

(D)  Inspection. 

(E)  Contract  administration. 
(P)  Acceptance  testing. 

(G)  Certification  services. 
(H)  Planning,  programming,  and  manage- 
ment services. 

(2)  Waive  any  surcharge  for  administrative 
services  otherwise  chargeable. 

(3)  In  connection  with  that  Program, 
assume  contingent  liability  f  or— 

(A)  program  losses  resulting  from  the 
gross  negligence  of  any  contracting  officer 
of  the  United  States; 

(B)  identifiable  taxes,  customs  duties,  and 
other  charges  levied  within  the  United 
States  on  the  program;  and 

(C)  the  United  States  share  of  the  un- 
funded termination  liability. 

(b)  Contract  Authority  Limitation.— Au- 
thority under  this  section  to  enter  into  con- 
tracts shall  be  effective  for  any  fiscal  year  only 
to  such  extent  or  in  such  amounts  as  are  pro- 
vided in  appropriation  Acts. 

(c)  Definition.— In  this  section,  the  term 
"AWACS  memorandum  of  understanding" 
means— 

(1)  the  Multilateral  Memorandum  of  Under- 
standing Between  the  North  Atlantic  Treaty 
Organization  (NATO)  Ministers  of  Defence 
on  the  NATO  E-3A  Cooperative  Programme, 
signed  by  the  Secretary  of  Defense  on  Decem- 
ber 6, 1978; 

(2)  the  Memorandum  of  Understanding  for 
Operations  and  Support  of  the  NATO  Air- 
borne  Early   Warning   and   Control   Force, 
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signed  by  the  United  States  Ambassador  to 
NATO  on  September  26, 1984; 

(3)  the  Addendum  to  the  Multilateral 
Memorandum  of  Understanding  Between  the 
North  Atlantic  Treaty  Organization  (NATO) 
Ministers  of  Defence  on  the  NATO  E-3A  Co- 
operative Programme  (dated  December  6, 
1978)  relating  to  the  modernization  of  the 
NATO  Airborne  Early  Warning  and  Control 
(NAEW&C)  System,  dated  December  7,  1990; 
and 

(4)  any  other  follow-on  support  agreement 
for  the  NATO  E-3A  Cooperative  Programme. 

(d)  Expiration.— The  authority  provided  by 
this  section  expires  on  September  30, 1993. 

(Added  Pub.  L.  101-189,  div.  A,  title  IX, 
§  932(a)(1),  Nov.  29,  1989,  103  Stat.  1536,  and 
amended  Pub.  L.  102-190,  div.  A,  title  X,  §  1051, 
Dec.  5, 1991, 105  Stat.  1470.) 

Prior  Provisions 

Similar  provisions  were  contained  in  Pub.  L.  97-86, 
title  I,  §  103,  Dec.  1,  1981,  95  Stat.  1100,  as  amended, 
which  was  set  out  as  a  note  imder  section  2407  of  this 
title  and  was  repealed  by  Pub.  L.  101-189.  div.  A,  title 
IX,  §  932(b),  Nov.  29,  1989,  103  Stat.  1537. 

Amendbients 

1991— Subsec.  (c)(3),  (4).  Pub.  L.  102-190.  §  1051(1), 
added  par.  (3)  and  redesignated  former  par.  (3)  as  (4). 

Subsec.  (d).  Pub.  L.  102-190,  §  1051(2),  substituted 
"1993"  for  "1991". 

§  2350f.  Procurement  of  communications  support  and 
related  supplies  and  services 

(a)  As  an  alternative  means  of  obtaining  com- 
munications support  and  related  supplies  and 
services,  the  Secretary  of  Defense,  subject  to 
the  approval  of  the  Secretary  of  State,  may 
enter  into  a  bilateral  arrangement  with  any 
allied  coimtry  or  allied  international  organiza- 
tion or  may  enter  into  a  multilateral  arrange- 
ment with  allied  countries  and  allied  interna- 
tional organizations,  imder  which,  in  return  for 
being  provided  communications  support  and  re- 
lated supplies  and  services,  the  United  States 
would  agree  to  provide  to  the  allied  country  or 
countries  or  allied  international  organization  or 
allied  international  organizations,  as  the  case 
may  be,  an  equivalent  value  of  commimications 
support  and  related  supplies  and  services.  The 
term  of  an  arrangement  entered  into  imder  this 
subsection  may  not  exceed  five  years. 

(b)(1)  Any  arrangement  entered  into  under 
this  section  shall  require  that  any  accrued  cred- 
its and  liabilities  resulting  from  an  unequal  ex- 
change of  communications  support  and  related 
supplies  and  services  during  the  term  of  such 
arrangement  would  be  liquidated  by  direct  pay- 
ment to  the  party  having  provided  the  greater 
amount  of  communications  support  and  related 
supplies  and  services.  Liquidations  may  be 
made  at  such  times  as  the  parties  in  an  arrange- 
ment may  agree  upon,  but  in  no  case  may  final 
liquidation  in  the  case  of  an  arrangement  be 
made  later  than  30  days  after  the  end  of  the 
term  for  which  the  arrangement  was  entered 
into. 

(2)  Parties  to  an  arrangement  entered  into 
under  this  section  shall  annually  reconcile  ac- 
crued credits  and  liabilities  accruing  under  such 


agreement.  Any  liability  of  the  United  States 
resulting  from  a  reconciliation  shall  be  charged 
against  the  applicable  appropriation  available 
to  the  Department  of  Defense  (at  the  time  of 
the  reconciliation)  for  obligation  for  commimi- 
cations support  and  related  supplies  and  serv- 
ices. 

(3)  Payments  received  by  the  United  States 
shall  be  credited  to  the  appropriation  from 
which  such  communications  support  and  relat- 
ed supplies  and  services  have  been  provided. 

(c)  The  Secretary  of  Defense  shall  submit  to 
the  Committees  on  Armed  Services  of  the 
Senate  and  the  House  of  Representatives  copies 
of  all  documents  evidencing  an  arrangement  en- 
tered into  imder  subsection  (a)  not  later  than 
45  days  after  entering  into  such  an  arrange- 
ment. 

(d)  In  this  section: 

(1)  The  term  "allied  country"  means— 

(A)  a  coimtry  that  is  a  member  of  the 
North  Atlantic  Treaty  Organization; 

(B)  Australia,  New  Zealand,  Japan,  or  the 
Republic  of  Korea;  or 

(C)  any  other  country  designated  as  an 
allied  country  for  purposes  of  this  section 
by  the  Secretary  of  Defense  with  the  con- 
currence of  the  Secretary  of  State. 

(2)  The  term  ''allied  international  organiza- 
tion" means  the  North  Atlantic  Treaty  Orga- 
nization (NATO)  or  any  other  international 
organization  designated  as  an  allied  interna- 
tional organization  for  the  purposes  of  this 
section  by  the  Secretary  of  Defense  with  the 
concurrence  of  the  Secretary  of  State. 

(Added  Pub.  L.  98-525,  title  X,  §  1005(a),  Oct. 
19, 1984,  98  Stat.  2578.  |  2401a;  amended  Pub.  L. 
100-26,  §  7(k)(3),  Apr.  21,  1987,  101  Stat.  284;  re- 
numbered §  2350f  and  amended  Pub.  L.  101-189, 
div.  A,  title  IX,  §  933(a)-(d),  Nov.  29,  1989,  103 
Stat.  1537;  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1484(k)(8),  Nov.  5,  1990,  104  Stat.  1719.) 

AlftENDltlENTS 

1990— Subsec.  (d)(1)(A).  Pub.  L.  101-510  substituted 
a  semicolon  for  ",  or"  at  end. 

1989— Pub.  L.  101-189,  §  933(a),  renumbered  section 
2401a  of  this  title  as  this  section. 

Subsec.  (a).  Pub.  L.  101-189,  §  933(b),  substituted  "a 
bUateral  arrangement  with  any  allied  country  or  allied 
international  organization  or  may  enter  into  a  multi- 
lateral arrangement  with  allied  countries  and  allied 
international  organizations"  for  "an  arrangement  with 
the  Minister  of  Defense  or  other  appropriate  official 
of  any  allied  country  or  with  the  North  Atlantic 
Treaty  Organization  (NATO),"  and  "the  allied  coun- 
try or  countries  or  allied  international  organization  or 
aUied  international  organizations,  as  the  case  may  be," 
for  "such  country  or  NATO"  and  inserted  "The  term 
of  an  arrangement  entered  into  under  this  subsection 
may  not  exceed  five  years." 

Subsec.  (b).  Pub.  L.  101-189,  §  933(c),  designated  first 
sentence  as  par.  (1).  inserted  "Liquidations  may  be 
made  at  such  times  as  the  parties  in  an  arrangement 
may  agree  upon,  but  in  no  case  may  final  liquidation 
in  the  case  of  an  arrangement  be  made  later  than  30 
days  after  the  end  of  the  term  for  which  the  arrange- 
ment was  entered  into."  after  "supplies  and  services.", 
added  par.  (2).  and  designated  second  sentence  as  par. 
(3). 

Subsec.  (d).  Pub.  L.  101-189,  §  933(d)(1),  (2),  substi- 
tuted "In  this  section:"  and  par.  (1)  for  "In  this  sec- 
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tion,  the  term  'allied  country'  means—"  and  redesig- 
nated former  els.  (1)  and  (2)  as  els.  (A)  and  (B). 

Subsec.  (d)(1)(A).  Pub.  L.  101-189,  §  933(d)(3),  which 
directed  amendment  of  cL  (A)  by  substituting  a  semi- 
colon for  **;  or"  at  end,  could  not  be  executed  because 
";  or"  did  not  appear. 

Subsec.  (d)(1)(B).  Pub.  L.  101-189,  §  933(d)(4),  substi- 
tuted ";  or"  for  period  at  end. 

Subsec.  (d)(1)(C),  (2).  Pub.  L.  101-189,  §  933(d)(5). 
added  cl.  (C)  and  par.  (2). 

1987— Subsec.  (d).  Pub.  L.  100-26  inserted  "the  term" 
after  "In  this  section,". 

§2350g.  Authority  to  accept  use  of  real  property, 
services,  and  supplies  from  foreign  countries  in 
connection  with  mutual  defense  agreements  and 
occupational  arrangements 

(a)  Authority  To  Accept.— The  Secretary  of 
Defense  may  accept  from  a  foreign  country,  for 
the  support  of  any  element  of  the  armed  forces 
in  an  area  of  that  country— 

(1)  real  property  or  the  use  of  real  property 
and  services  and  supplies  for  the  United 
States  or  for  the  use  of  the  United  States  in 
accordance  with  a  mutual  defense  agreement 
or  occupational  arrangement;  and 

(2)  services  furnished  as  reciprocal  interna- 
tional courtesies  or  as  services  customarily 
made  available  without  charge. 

(b)  Quarterly  Reports.— (1)  Not  later  than 
30  days  after  the  end  of  each  quarter  of  each 
fiscal  year,  the  Secretary  of  Defense  shall 
submit  to  Congress  a  report  on  property,  serv- 
ices, and  supplies  accepted  by  the  Secretary 
under  this  section  during  the  preceding  quar- 
ter. The  Secretary  shall  include  in  each  such 
report  a  description  of  all  property,  services, 
and  supplies  having  a  value  of  more  than 
$1,000,000. 

(2)  In  computing  the  value  of  any  property, 
services,  and  supplies  referred  to  in  paragraph 
(1),  the  Secretary  shall  aggregate  the  value  of— 

(A)  similar  items  of  property,  services,  and 
supplies  accepted  by  the  Secretary  during  the 
quarter  concerned;  and 

(B)  components  which,  if  assembled,  would 
comprise  all  or  a  substantial  part  of  an  item 
of  equipment  or  a  facility. 

(c)  Authority  to  Use  Property,  Services, 
AND  Supplies.— Property,  services,  or  supplies 
referred  to  in  subsection  (a)  may  be  used  by  the 
Secretary  of  Defense  without  specific  authori- 
zation, except  that  such  property,  services,  and 
supplies  may  not  be  used  in  connection  with 
any  program,  project,  or  activity  if  the  use  of 
such  property,  services,  or  supplies  would  result 
in  the  violation  of  any  prohibition  or  limitation 
otherwise  applicable  to  that  program,  project, 
or  activity. 

(d)  Annual  Audit  by  GAO.— The  Comptroller 
General  of  the  United  States  shall  conduct  an 
aimuaJ  audit  of  property,  services,  and  supplies 
accepted  by  the  Secretary  of  Defense  imder 
this  section  and  shall  submit  a  copy  of  the  re- 
sults of  each  such  audit  to  Congress. 

(Added  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1451(b)(1),  Nov.  5, 1990,  104  Stat.  1692.) 

Prior  Provisions 

Similar  provisions  were  contained  in  Pub.  L.  101-165, 
title  IX,  §  9008,  Nov.  21,  1989,  103  Stat.  1130,  which 


was  set  out  as  a  note  under  section  2341  of  this  title 
and  which  was  repealed  by  Pub.  L.  101-510,  div.  A, 
title  XIV,  §  1451(c),  Nov.  5, 1990, 104  Stat.  1693. 

§  2350h.  Memorandums  of  agreement:  Department  of 
Defense  ombudsman  for  foreign  signatories 

The  Secretary  of  Defense  shall  designate  an 
official  to  act  as  ombucisman  within  the  De- 
partment of  Defense  on  behalf  of  foreign  gov- 
ernments who  are  parties  to  memorandums  of 
agreement  with  the  United  States  concerning 
acquisition  matters  under  the  jurisdiction  of 
the  Secretary  of  Defense.  The  official  so  desig- 
nated shall  assist  officials  of  those  foreign  gov- 
ernments in  imderstanding  and  complying  with 
procedures  and  requirements  of  the  Depart- 
ment of  Defense  (and,  as  appropriate,  other  de- 
partments and  agencies  of  the  United  States) 
insofar  as  they  relate  to  any  such  memorandum 
of  agreement. 

(Added  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1452(a)(1),  Nov.  5,  1990,  104  Stat.  1693.) 

Deadline  for  Designation  of  Ob^udsman 

Section  1452(b)  of  Pub.  L.  101-510  provided  that: 
"The  official  required  to  be  designated  under  section 
2350h  of  title  10,  United  States  Code,  as  added  by  sub- 
section (a),  shall  be  designated  by  the  Secretary  of  De- 
fense not  later  than  90  days  after  the  date  of  the  en- 
actment of  this  Act  [Nov.  5,  1990].** 

§23501.     Foreign     contributions     for     cooperative 
projects 

(a)  Crediting  of  Contributions.— Whenever 
the  United  States  participates  in  a  cooperative 
project  with  a  frienclly  foreign  country  or  the 
North  Atlantic  Treaty  Organization  (NATO)  on 
a  cost-sharing  basis,  any  contribution  received 
by  the  United  States  from  that  foreign  coimtry 
or  NATO  to  meet  its  share  of  the  costs  of  the 
project  may  be  credited  to  appropriations  avail- 
able to  an  appropriate  military  department  or 
another  appropriate  organization  within  the 
Department  of  Defense,  as  determined  by  the 
Secretary  of  Defense. 

(b)  Use  of  Amounts  Credited.— The  amount 
of  a  contribution  credited  pursuant  to  subsec- 
tion (a)  to  an  appropriation  account  in  connec- 
tion with  a  cooperative  project  referred  to  in 
that  subsection  shall  be  available  only  for  pay- 
ment of  the  share  of  the  project  expenses  allo- 
cated to  the  foreign  country  or  NATO  making 
the  contribution.  Payments  for  which  such 
amount  is  available  include  the  following: 

(1)  Pajnnents  to  contractors  and  other  sup- 
pliers (including  the  Department  of  Defense 
and  other  participants  acting  as  suppliers)  for 
necessary  articles  and  services. 

(2)  Payments  for  any  damages  and  costs  re- 
sulting from  the  performance  or  cancellation 
of  any  contract  or  other  obligation. 

(3)  Payments  or  reimbursements  of  other 
program  expenses,  including  program  office 
overhead  and  administrative  costs. 

(4)  Refunds  to  other  participants. 

(c)  Definitions.— In  this  section: 

(1)  The  term  "cooperative  project"  means  a 
jointly  managed  arrangement,  described  in  a 
written  cooperative  agreement  entered  into 
by  the  participants,  that— 
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(A)  is  undertaken  by  the  participants  in 
order  to  improve  the  conventional  defense 
capabilities  of  the  participants;  and 

(B)  provides  for— 

(i)  one  or  more  participants  (other  than 
the  United  States)  to  share  with  the 
United  States  the  cost  of  research  and  de- 
velopment, testing,  evaluation,  or  joint 
production  (including  follow-on  support) 
of  defense  articles; 

(ii)  the  United  States  and  another  par- 
ticipant concurrently  to  produce  in  the 
United  States  and  the  country  of  such 
other  participant  a  defense  article  jointly 
developed  in  a  cooperative  project  de- 
scribed in  clause  (i);  or 

(iii)  the  United  States  to  procure  a  de- 
fense article  or  a  defense  service  from  an- 
other participant  in  the  cooperative 
project. 

(2)  The  term  "defense  article'*  has  the 
meaning  given  such  term  in  section  47(3)  of 
the  Arms  Export  Control  Act  (22  U.S.C. 
2794(3)). 

(3)  The  term  "defense  service"  has  the 
meaning  given  such  term  in  section  47(4)  of 
the  Arms  Export  Control  Act  (22  U.S.C. 
2794(4)). 

(Added    Pub.    L.    102-190,    div.    A,    title    X, 
§  1047(a),  Dec.  5,  1991, 105  Stat.  1467.) 

CHAPTER  139—RESEARCH  AND  DEVELOPMENT 

Sec. 

2352.  Contracts:  notice  to  Congress  required  for 
contracts  performed  over  period  exceeding 
10  years. 

[2357.      Repealed.] 

[2359.      Repealed.] 

2366.  Major  systems  and  mimitions  programs:  sur- 
vivability testing  and  lethality  testing  re- 
quired before  full-scale  production. 

[2368.       Repealed.] 

2370.  Biological  Defense  Research  Program. 

2371.  Advanced    research    projects:     cooperative 

agreements  and  other  transactions. 

2372.  Independent  research  and  development  and 

bid  and  proposal  costs:  payments  to  con- 
tractors. 

AMENDBOaTTS 

1991— Pub.  L.  102-190.  div.  A,  title  VIII.  §§  802(a)(2). 
803(a)(2).  821(cK2).  Dec.  5.  1991.  105  Stat.  1414.  1415. 
1431,  substituted  item  2352  for  former  item  2352  "Con- 
tracts: limited  to  five-year  terms",  struck  out  item 
2368  "Critical  technologies  research",  and  substituted 
item  2372  for  former  item  2372  "Independent  research 
and  development". 

Pub.  L.  102-25,  titte  VII,  §  701(e)(5),  Apr.  6, 1991.  105 
Stat.  114.  inserted  period  at  end  of  item  2366. 

1990— Pub.  L.  101-510,  div.  A,  title  II,  §  241(b),  title 
VIII,  §  824(a)(2),  title  XIII,  S  1331(5),  Nov.  5,  1990,  104 
Stat.  1517,  1604,  1673,  struck  out  items  2357  "Con- 
tracts: reports  to  Congress"  and  2359  "Salaries  of  offi- 
cers of  Federal  contract  research  centers:  reports  to 
Congress"  and  added  items  2370  and  2372. 

1989— Pub.  L.  101-189,  div.  A,  title  II,  §  251(a)(2), 
title  VIII,  SS  802(c)(4)(B),  841(c)(2),  Nov.  29.  1989,  103 
Stat.  1404,  1486,  1514,  substituted  "testing  and  letha- 
Uty  testing  required  before  fuU-scale  production"  for 
"and  lethality  testing;  operational  testing"  In  item 
2366,  substituted  "research"  for  "plan"  in  item  2368. 
and  added  item  2371. 


§2352.  Contracts:  notice  to  Congress  required  for 
contracts  performed  over  period  exceeding  10 
years 

(a)  REQUiREBfENT.— The  Secretary  of  a  mili- 
tary department  shall  submit  to  Congress  a 
notice  described  in  subsection  (b)  with  respect 
to  a  contract  of  that  military  department  for 
services  for  research  or  development  in  any 
case  in  which— 

(1)  the  contract  is  awarded  or  modified,  and 
the  contract  is  expected,  at  the  time  of  the 
award  or  as  a  result  of  the  modification  (as 
the  case  may  be),  to  be  performed  over  a 
period  exceeding  10  years  from  the  date  of 
initial  award  of  the  contract;  or 

(2)  the  performance  of  the  contract  contin- 
ues for  a  period  exceeding  10  years,  and  no 
notice  of  the  type  described  in  subsection  (b) 
has  otherwise  been  provided  to  Congress. 

(b)  Notice.— The  notice  required  imder  sub- 
section (a)  is  a  notice— 

(1)  identifying  the  contract; 

(2)  stating  the  date  on  which  initial  award 
of  the  contract  occurred;  and 

(3)  stating  the  period  of  time  over  which 
performance  of  the  contract  is  expected  to 
occur. 

(c)  TiBfE  OF  Submission  of  Notice.— The 
notice  required  xmder  subsection  (a)  shall  be 
submitted  not  later  than  30  days  after— 

(1)  the  date  of  award  or  modification  of  the 
contract,  tn  the  case  of  a  contract  described  in 
subsection  (a)(1);  and 

(2)  the  date  on  which  performance  of  the 
contract  exceeds  10  years,  in  the  case  of  a 
contract  described  in  subsection  (a)(2). 

(As  amended  Dec.  5,  1991,  Pub.  L.  102-190,  div. 
A,  title  VIII,  §  803(a)(1),  105  Stat.  1414.) 

Amendments 

1991— Pub.  K  102-190  substituted  section  catchline 
for  one  which  read  "Contracts:  limited  to  five-year 
terms"  and  amended  text  generaUy.  Prior  to  amend- 
ment, text  read  as  foUows:  "Subject  to  availability  of 
appropriations,  contracts  of  a  military  department  for 
services  and  the  use  of  facilities  for  research  or  devel- 
opment, or  both,  may  be  for  a  term  of  not  more  than 
five  years,  and  may  be  extended  for  not  more  than 
five  additional  years." 

EFFEcrrvE  Date  of  1991  Amendment 

Section  803(b)  of  Pub.  L.  102-190  provided  that: 
"The  amendments  made  by  subsection  (a)  [amending 
this  section]  shaU  take  effect  as  of  October  31,  1991." 

[§  2357.  Repealed.  Pub.  L.  101-510,  div.  A,  title  XIII, 
§  1301(11),  Nov.  5, 1990, 104  Stat  1668] 

Section,  act  Aug.  10. 1956.  ch.  1041.  70A  Stat.  135.  re- 
quired Secretary  of  each  military  department  to 
report  to  Congress  on  contracts  for  research  and  de- 
velopment. 

§  2358.  Research  projects 

Independent  Research  and  Development;  Bn>  and 
Proposal  Costs;  Negotiation  of  Advance  Agree- 
BiENTS  With  Contractors;  Annual  Report  to  Con- 


Pub.  L.  91-441.  title  II,  §  203.  Oct.  7.  1970.  84  Stat. 
906.  as  amended  by  Pub.  L.  96-342.  title  II.  §  208.  Sept. 
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8,  1980,  94  Stat.  1081,  which  provided  that  no  fluids 
authorized  to  be  appropriated  to  Department  of  De- 
fense by  this  or  any  other  Act  were  to  be  used  to  fi- 
nance independent  research  and  development  or  bid 
and  proposal  costs  unless  such  work  had,  in  opinion  of 
Secretary  of  Defense,  potential  relationship  to  mili- 
tary functions  or  operations,  and  advance  agreements 
regarding  payment  for  such  work  had  been  negotiated, 
was  repealed  by  Pub.  L.  101-510,  div.  A,  title  VIII, 
§  824(b),  Nov.  5,  1990,  104  Stat.  1604.  See  section  2372 
of  this  title. 

[§  2359.  Repealed.  Pub.  L.  101-510,  div.  A,  title  XIII, 
§  1322(a)(5),  Nov.  5, 1990, 104  Stat.  1671] 

Section,  added  Pub.  L.  96-107,  title  VIII,  §  819(a)(1), 
Nov.  9, 1979,  93  Stat.  818,  related  to  reports  on  salaries 
of  officers  of  Federal  contract  research  centers. 

§  2361.  Award  of  grants  and  contracts  to  colleges  and 
universities:  requirement  of  competition 

(a)  The  Secretary  of  Defense  may  not  make  a 
grant  or  award  a  contract  to  a  college  or  imiver- 
sity  for  the  performance  of  research  and  devel- 
opment, or  for  the  construction  of  any  research 
or  other  facility,  unless— 

(1)  in  the  case  of  a  grant,  the  grant  is  made 
using  competitive  procedures;  and 

(2)  in  the  case  of  a  contract,  the  contract  is 
awarded  in  accordance  with  section  2304  of 
this  title  (other  than  pursuant  to  subsection 
(c)(5)  of  that  section). 

(b)(1)  A  provision  of  law  may  not  be  con- 
strued as  modifying  or  superseding  the  provi- 
sions of  subsection  (a),  or  as  requiring  funds  to 
be  made  available  by  the  Secretary  of  Defense 
to  a  particular  college  or  university  by  grant  or 
contract,  unless  that  provision  of  law— 

(A)  specifically  refers  to  this  section; 

(B)  specifically  states  that  such  provision  of 
law  modifies  or  supersedes  the  provisions  of 
this  section;  and 

(C)  specifically  identifies  the  particular  col- 
lege or  university  involved  and  states  that  the 
grant  to  be  made  or  the  contract  to  be  award- 
ed, as  the  case  may  be,  pursuant  to  such  pro- 
vision of  law  is  being  made  or  awarded  in  con- 
travention of  subsection  (a). 

(2)  A  grant  may  not  be  made,  or  a  contract 
awai*ded,  pursuant  to  a  provision  of  law  that 
authorizes  or  requires  the  making  of  the  grant, 
or  the  awardhig  of  the  contract,  in  a  manner 
that  is  inconsisent  with  subsection  (a)  until— 

(A)  the  Secretary  of  Defense  submits  to 
Congress  a  notice  in  writing  of  the  intent  to 
make  the  grant  or  award  the  contract;  and 

(B)  a  period  of  180  days  has  elapsed  after 
the  date  on  which  the  notice  is  received  by 
Congress. 

(c)(1)  The  Secretary  of  Defense  shall  submit 
to  the  Committees  on  Armed  Services  of  the 
Senate  and  House  of  Representatives  an  annual 
report  on  the  use  of  competitive  procediu-es  for 
the  award  of  research  and  development  con- 
tracts, and  the  award  of  construction  contracts, 
to  colleges  and  universities.  Each  such  report 
shall  include— 

(A)  a  list  of  each  college  and  university 
that,  during  the  period  covered  by  the  report, 
received  more  than  $1,000,000  in  such  con- 
tracts through  the  use  of  procediu-es  other 
than  competitive  procedures;  and 


(B)  the  cumulative  amount  of  such  con- 
tracts received  during  that  period  by  each 
such  college  and  university. 

(2)  The  reports  under  paragraph  (1)  shall 
cover  the  preceding  calendar  year  and  shall  be 
submitted  not  later  than  February  1  of  the  year 
after  the  year  covered  by  the  report. 

(3)  A  report  is  not  required  under  paragraph 
(1)  for  any  period  beginning  after  December  31, 
1993. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  II, 
§  252(a),  (b)(1),  (c)(1),  Nov.  29,  1989,  103  Stat. 
1404,  1405;  Pub.  L.  101-510,  div.  A,  title  XIII. 
§  1311(4),  Nov.  5,  1990,  104  Stat.  1669.) 

Amendbients 

1990— Subsec.  (c)(1).  Pub.  L.  101-510,  §  1311(4)(A), 
substituted  "an  annual  report'*  for  "a  semiannual 
report"  in  introductory  provisions. 

Subsec.  (c)(2).  Pub.  L.  101-510,  §  1311(4)(B),  substi- 
tuted "the  preceding  calendar  year  and  shall  be  sub- 
mitted not  later  than  February  1  of  the  year  after  the 
year  covered  by  the  report"  for  "the  six-month  peri- 
ods ending  on  Jime  30  and  December  31  of  each  year. 
Each  such  report  shall  be  submitted  within  30  days 
after  the  end  of  the  period  covered  by  the  report". 

1989— Subsec.  (a).  Pub.  L.  101-189,  §  252(a),  substi- 
tuted "unless—"  for  "unless"  and  pars.  (1)  and  (2)  for 
"the  grant  or  contract  is  made  or  awarded  using  com- 
petitive procedures." 

Subsec.  (b).  Pub.  L.  101-189,  §  252(b)(1),  amended 
subsec.  (b)  generally.  Prior  to  amendment,  subsec.  (b) 
read  as  follows:  "A  provision  of  law  enacted  after  the 
date  of  the  enactment  of  this  section  may  not  be  con- 
strued as  modifying  or  superseding  the  provisions  of 
subsection  (a)  unless  that  provision  of  law  specifically 
refers  to  this  section  and  specifically  states  that  such 
provision  of  law  modifies  or  supersedes  the  provisions 
of  this  section." 

Subsec.  (c).  Pub.  L.  101-189,  §  252(c)(1),  added 
subsec.  (c). 

Effective  Date  of  1989  Amendbcent 

Section  252(b)(2)  of  Pub.  L.  101-189  provided  that: 
"Subsection  (b)  of  section  2361  of  title  10,  United 
States  Code,  as  amended  by  paragraph  (1),  applies 
with  respect  to  any  provision  of  law  enacted  after  Sep- 
tember 30, 1989." 

Initial  Report  on  Use  of  Competitive  Procedures 
IN  Awarding  Contracts 

Section  252(c)(2)  of  Pub.  L.  101-189  required  that 
first  report  under  subsec.  (c)  of  this  section  cover  last 
six  months  of  1989  and  be  submitted  not  later  than 
Feb.  1, 1990. 

§2366.  Migor  systems  and  munitions  programs:  sur- 
vivability testing  and  lethality  testing  required 
before  full-scale  production 

(a)  Requirements.— (1)  The  Secretary  of  De- 
fense shall  provide  that— 

(A)  a  covered  system  may  not  proceed 
beyond  low-rate  initial  production  until  real- 
istic survivability  testing  of  the  system  is 
completed  in  accordance  with  this  section  and 
the  report  required  by  subsection  (d)  with  re- 
spect to  that  testing  is  submitted  in  accord- 
ance with  that  subsection;  and 

(B)  a  major  munition  program  or  a  missile 
program  may  not  proceed  beyond  low-rate 
initial  production  until  realistic  lethality  test- 
ing of  the  program  is  completed  in  accord- 
ance with  this  section  and  the  report  required 
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by  subsection  (d)  with  respect  to  that  testing 
is  submitted  in  accordance  with  that  subsec- 
tion. 

iSee  main  edition  for  text  of  i  2)1 

(b)  Test  Guidelines.— [See  main  edition  for 
textofiDl 

(2)  The  costs  of  all  tests  required  under  that 
subsection  shall  be  paid  from  funds  available 
for  the  system  being  tested. 

ISee  main  edition  for  text  of  (0)1 

(d)  Reporting  to  Congress.— At  the  conclu- 
sion of  survivability  or  lethality  testing  under 
subsection  (a),  the  Secretary  of  Defense  shall 
submit  a  report  on  the  testing  to  the  defense 
committees  of  Congress  (as  defined  in  section 
2362(e)(3)  of  this  title).  Each  such  report  shall 
describe  the  results  of  the  survivability  or  leth- 
ality testing  and  shall  give  the  Secretary's  over- 
all assessment  of  the  testing. 

(e)  Definitions.- In  this  section: 

iSee  main  edition  for  text  ofil)  and  (2)3 

(3)  The  term  "realistic  survivability  testing" 
means,  in  the  case  of  a  covered  system  (or  a 
covered  product  improvement  program  for  a 
covered  system),  testing  for  viQnerability  of 
the  system  in  combat  by  firing  munitions 
likely  to  be  encountered  in  combat  (or  muni- 
tions with  a  capability  similar  to  such  muni- 
tions) at  the  system  configured  for  combat, 
with  the  primary  emphasis  on  testing  vulner- 
ability with  respect  to  potential  user  casual- 
ties and  taking  into  equal  consideration  the 
susceptibility  to  attack  and  combat  perform- 
ance of  the  system. 

(4)  The  term  "realistic  lethality  testing" 
means,  in  the  case  of  a  major  munitions  pro- 
gram or  a  missile  program  (or  a  covered  prod- 
uct improvement  program  for  such  a  pro- 
gram), testing  for  lethality  by  firing  the  mu- 
nition or  missile  concerned  at  appropriate  tar- 
gets configured  for  combat. 

(5)  The  term  "configured  for  combat",  with 
respect  to  a  weapon  system,  platform,  or  vehi- 
cle, means  loaded  or  equipped  with  all  dan- 
gerous materials  (including  all  flammables 
and  explosives)  that  would  normally  be  on 
board  in  combat. 

(6)  The  term  "covered  product  improve- 
ment program"  means  a  program  under 
which— 

(A)  a  modification  or  upgrade  will  be 
made  to  a  covered  system  which  (as  deter- 
mined by  the  Secretary  of  Defense)  is  likely 
to  affect  significantly  the  survivability  of 
such  system;  or 

(B)  a  modification  or  upgrade  will  be 
made  to  a  major  munitions  program  or  a 
missile  program  which  (as  determined  by 
the  Secretary  of  Defense)  is  likely  to  affect 
significantly  the  lethality  of  the  munition 
or  missile  produced  under  the  program. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VIII, 
§§802(c)(l)-(4)(A),  804,  Nov.  29,  1989,  103  Stat. 
1486,  1488;  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1484(h)(7),  Nov.  5,  1990,  104  Stat.  1718.) 


Amendments 

1990— Subsec.  (a)(1)(A).  (B).  Pub.  L.  101-510  made 
technical  correction  to  directory  language  of  Pub.  L. 
101-189,  §  804(a),  see  1989  Amendment  note  below. 

1989— Pub.  L.  101-189,  §  802(c)(4)(A),  substituted 
"testing  and  lethality  testing  required  before  full-scale 
production"  for  "and  lethality  testing;  operational 
testing"  in  section  catchline. 

Subsec.  (a)(1)(A).  Pub.  L.  101-189,  §§  802(c)(1)(A), 
804(a),  as  amended  by  Pub.  L.  101-510,  substituted 
"this  section  and  the  report  required  by  subsection  (d) 
with  respect  to  that  testing  is  submitted  in  accordance 
with  that  subsection;  and"  for  "this  section;". 

Subsec.  (a)(1)(B).  Pub.  L.  101-189,  §§  802(c)(1)(B). 
804(a).  as  amended  by  Pub.  L.  101-510.  substituted 
"this  section  and  the  report  required  by  subsection  (d) 
with  respect  to  that  testing  is  submitted  in  accordance 
with  that  subsection."  for  "this  section;  and". 

Subsec.  (a)(1)(C).  Pub.  L.  101-189.  §  802(c)(1)(C). 
struck  out  subpar.  (C)  which  read  as  follows:  "a  major 
defense  acquisition  program  may  not  proceed  beyond 
low-rate  initial  production  until  initial  operational  test 
and  evaluation  of  the  program  is  completed  in  accord- 
ance with  this  section." 

Subsec.  (b)(2).  (3).  Pub.  L.  101-189,  §  802(c)(2).  redes- 
ignated par.  (3)  as  (2)  and  struck  out  former  par.  (2) 
which  read  as  foUows:  "In  the  case  of  a  major  defense 
acquisition  program,  no  person  employed  by  the  con- 
tractor for  the  system  being  tested  may  be  involved  in 
the  conduct  of  the  operational  test  and  evaluation  re- 
quired under  subsection  (a).  The  limitation  in  the  pre- 
ceding sentence  does  not  apply  to  the  extent  that  the 
Secretary  of  Defense  plans  for  persons  employed  by 
that  contractor  to  be  involved  in  the  operation,  main- 
tenance, and  support  of  the  system  being  tested  when 
the  system  is  deployed  in  combat." 

Subsec.  (d).  Pub.  L.  101-189.  §  804(b).  inserted  at  end 
"Each  such  report  shall  describe  the  results  of  the  sur- 
vivability or  lethality  testing  and  shall  give  the  Secre- 
tary's overall  assessment  of  the  testing." 

Subsec.  (e)(3)  to  (8).  Pub.  L.  101-189.  §  802(c)(3),  re- 
designated pars.  (4).  (5).  (6).  and  (8)  as  (3).  (4).  (5).  and 
(6).  respectively,  and  struck  out  former  par.  (3)  which 
defined  "major  defense  acquisition  program"  and 
former  par.  (7)  which  defined  "operational  test  and 
evaluation". 

§  2367.  Use  of  federally  funded  research  and  develop- 
ment centers 

iSee  main  edition  for  text  ofia)  to  (c)] 

(d)  Identification  to  Congress  of  FFRDC 
Workload  Effort.— (1)  In  the  documents  pro- 
vided to  Congress  by  the  Secretary  of  Defense 
in  support  of  the  budget  submitted  by  the 
President  under  section  1105  of  title  31  for  any 
fiscal  year,  the  Secretary  shall  set  forth  the 
proposed  amount  of  the  man-years  of  effort  to 
be  funded  by  the  Department  of  Defense  for 
each  federally  funded  research  and  develop- 
ment center  for  the  fiscal  year  covered  by  that 
budget. 

(2)  After  the  close  of  a  fiscal  year,  and  not 
later  than  January  1  of  the  next  year,  the  Sec- 
retary shall  submit  to  the  Committees  on 
Armed  Services  and  the  Committees  on  Appro- 
priations of  the  Senate  and  House  of  Repre- 
sentatives a  report  setting  forth  the  actual  obli- 
gations and  the  actual  man-years  of  effort  ex- 
pended at  each  federally  fimded  research  and 
development  center  during  that  fiscal  year. 

(As  amended  Pub.  L.  102-190,  div.  A,  title  II, 
§  256(a)(1),  Dec.  5,  1991,  105  Stat.  1330.) 
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1991— Subsec.  (d).  Pub.  L.  102-190  added  subsec.  (d). 
Effective  Date  of  1991  Amendbosnt 

Section  256(a)(2)  of  Pub.  L.  102-190  provided  that: 
"(A)  Paragraph  (1)  of  subsection  (d)  of  section  2367 
of  title  10,  United  States  Code,  as  added  by  paragraph 
(1),  shall  take  effect  with  respect  to  the  budget  sub- 
mitted for  fiscal  year  1994. 

"(B)  Paragraph  (2)  of  such  subsection  shall  take 
effect  with  respect  to  fiscal  year  1992." 

[§  2368.  Repealed.  Pub.  L.  102-190,  div.  A,  title  VIII, 
§  821(c)(1),  Dec.  5, 1991, 105  Stat.  1431] 

Section,  added  Pub.  L.  100-456,  div.  A,  title  VIII. 
§  823(a)(1),  Sept.  29, 1988, 102  Stat.  2018.  and  amended 
Pub.  L.  101-189,  div.  A,  title  VIII,  §  841(c)(1),  Nov.  29. 
1989,  103  Stat.  1514;  Pub.  L.  102-25,  title  VII. 
§  701(g)(1),  Apr.  6, 1991, 105  Stat.  115.  authorized  stud- 
ies in  fields  of  research  and  development  essential  to 
development  of  critical  technologies.  See  section  2521 
et  seq.  of  this  title. 

§  2370.  Biological  Defense  Research  Program 

(a)  Annual  REPORT.~The  Secretary  of  De- 
fense shall  submit  to  Congress  an  annual  report 
on  research,  development,  test,  and  evaluation 
conducted  by  the  Department  of  Defense 
during  the  preceding  fiscal  year  for  the  pur- 
poses of  biological  defense.  The  report  shall  be 
submitted  in  both  classified  and  unclassified 
form  and  shall  be  submitted  each  year  in  con- 
junction with  the  submission  of  the  budget  to 
Congress  for  the  next  fiscal  year. 

(b)  Contents  of  Report.— Each  report  under 
this  section  shall  provide  the  following  infor- 
mation: 

(DA  description  of  each  biological  or  infec- 
tious agent  or  toxin  that  was  used  in,  or  that 
was  the  subject  of,  research,  development, 
test,  and  evaluation  conducted  for  the  pur- 
poses of  biological  defense  during  the  fiscal 
year  covered  by  the  report  and  not  previously 
listed  in  publications  of  the  Centers  for  Dis- 
ease Control  (CDC). 

(2)  A  description  of  the  biological  properties 
of  each  such  agent. 

(3)  A  statement  of  the  location  of  each  bio- 
logical defense  research  facility  and  the 
amount  spent  by  the  Department  of  Defense 
during  the  fiscal  year  covered  by  the  report 
at  each  such  facility  for  research,  develop- 
ment, test,  and  evaluation  for  biological  de- 
fense research. 

(4)  A  statement  of  the  biosafety  level  used 
at  each  such  facility  in  conducting  that  re- 
search, development,  test,  and  evaluation. 

(5)  A  statement  that  documentation  of 
annual  coordination  with  local  health,  fire, 
and  police  officials  for  the  provision  of  emer- 
gency support  services  has  been  included  in 
the  facility  safety  plan  for  each  biological  de- 
fense research  facility. 

(c)  Types  of  Research  Covered.— This  section 
applies  to  all  research,  development,  test,  and 
evaluation  activities  conducted  by  the  Depart- 
ment of  Defense  for  the  purpose  of  biological 
defense. 

(d)  Definitions.— In  this  section: 

(1)  The  term  "biosafety  level"  means  the 
applicable  biosafety  level  described  in  the 


publication  entitled  "Biosafety  in  Microbiolo- 
gical and  Biomedical  Laboratories" 
(CDC-NIH,  1984). 

(2)  The  term  "biological  defense  research 
facility"  means  a  location  at  which  research, 
development,  test,  and  evaluation  for  pur- 
poses of  biological  defense  involving  any 
biological  or  infectious  agent  or  toxin  (wheth- 
er or  not  listed  in  a  CDC  publication)  is 
conducted. 

(Added  Pub.  L.  101-510,  div.  A,  title  II,  §  241(a), 
Nov.  5.  1990,  104  Stat.  1516.) 

§  2371.  Advanced  research  projects:  cooperative  agree- 
ments and  other  transactions 

(a)  The  Secretary  of  Defense,  in  carrying  out 
advanced  research  projects  through  the  De- 
fense Advanced  Research  Projects  Agency,  and 
the  Secretary  of  each  military  department,  in 
carrying  out  advanced  research  projects,  may 
enter  into  cooperative  agreements  and  other 
transactions  with  any  person,  any  agency  or  in- 
strumentality of  the  United  States,  any  unit  of 
State  or  local  government,  any  educational  in- 
stitution, and  any  other  entity. 

(b)(1)  Cooperative  agreements  and  other 
transactions  entered  into  under  subsection  (a) 
may  include  a  clause  that  requires  a  person  or 
other  entity  to  make  payments  to  the  Depart- 
ment of  Defense  (or  any  other  department  or 
agency  of  the  Federal  Government)  as  a  condi- 
tion for  receivhig  support  under  the  agreement 
or  other  transaction. 

(2)  The  amount  of  any  payment  received  by 
the  Federal  Government  pursuant  to  a  require- 
ment imposed  under  paragraph  (1)  may  be 
credited,  to  the  extent  authorized  by  the  Secre- 
tary of  Defense,  to  the  appropriate  account  es- 
tablished under  subsection  (e).  Amounts  so 
credited  shall  be  merged  with  other  funds  hi 
the  account  and  shall  be  available  for  the  same 
purposes  and  the  same  period  for  which  other 
funds  in  such  accoimt  are  available. 

(c)  The  authority  provided  under  subsection 
(a)  may  be  exercised  without  regard  to  section 
3324  of  title  31. 

(d)  The  Secretary  of  Defense  shall  ensure 
that— 

(1)  to  the  maximum  extent  practicable,  a 
cooperative  agreement  or  other  transaction 
under  this  section  does  not  provide  for  re- 
search that  duplicates  research  being  con- 
ducted under  existing  programs  carried  out 
by  the  Department  of  Defense; 

(2)  to  the  extent  the  Secretary  determines 
practicable,  the  funds  provided  by  the  Gov- 
ernment under  the  cooperative  agreement  or 
other  transaction  do  not  exceed  the  total 
amount  provided  by  other  parties  to  the  coop- 
erative agreement  or  other  transaction;  and 

(3)  the  authority  under  this  section  is  used 
only  when  the  use  of  standard  contracts  or 
grants  is  not  feasible  or  appropriate. 

(e)  There  is  hereby  established  on  the  books 
of  the  Treasury  separate  accounts  for  each  of 
the  military  departments  and  the  Defense  Ad- 
vanced Research  Projects  Agency  for  support 
of  advanced  research  projects  provided  for  in 
cooperative  agreements  and  other  transactions 
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entered  into  under  subsection  (a).  Funds  in 
those  accounts  shall  be  available  for  the  pay- 
ment of  such  support. 

(f)  Not  later  than  60  days  after  the  end  of 
each  fiscal  year,  the  Secretary  of  Defense  shall 
submit  to  the  Committees  on  Armed  Services  of 
the  Senate  and  House  of  Representatives  a 
report  on  all  cooperative  agreements  and  other 
transactions  (other  than  contracts  and  grants) 
entered  into  under  this  section  during  such 
fiscal  year.  The  report  shall  contain,  with  re- 
spect to  each  such  cooperative  agreement  and 
transaction,  the  following: 

(DA  general  description  of  the  cooperative 
agreement  or  other  transaction  (as  the  case 
may  be),  including  the  technologies  for  which 
advanced  research  is  provided  for  under  such 
agreement  or  transaction. 

(2)  The  potential  military  and,  if  any,  com- 
mercial utility  of  such  technologies. 

(3)  The  reasons  for  not  using  a  contract  or 
grant  to  provide  support  for  such  advanced 
research. 

(4)  The  amoujtit  of  the  payments,  if  any,  re- 
ferred to  in  subsection  (b)  that  were  received 
by  the  Federal  Government  in  connection 
with  such  cooperative  agreement  or  other 
transaction  during  the  fiscal  year  covered  by 
the  report. 

(5)  The  amount  of  the  pasnnents  reported 
under  paragraph  (4),  if  any,  that  were  cred- 
ited to  each  account  established  under  subsec- 
tion (e). 

(Added  Pub.  L.  101-189,  div.  A,  title  II, 
§  251(a)(1),  Nov.  29,  1989,  103  Stat.  1403,  and 
amended  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1484(k)(9),  Nov.  5, 1990, 104  Stat.  1719;  Pub.  L. 
102-190,  div.  A,  title  VIII,  §  826,  Dec.  5,  1991, 
105  Stat.  1442.) 

ABCENDBiENTS 

1991— Subsec.  (a).  Pub.  L.  102-190,  §  826(a),  inserted 
"and  the  Secretary  of  each  military  department,  in 
carrying  out  advanced  research  projects,". 

Subsec.  (b)(1).  Pub.  L.  102-190,  §  826(b)(1)(A).  struck 
out  "by  the  Secretary"  after  "transactions  entered 
into". 

Subsec.  (b)(2).  Pub.  L.  102-190,  §  826(b)(1)(B),  substi- 
tuted "to  the  appropriate  account"  for  "to  the  ac- 
coimt". 

Subsec.  (d).  Pub.  L.  102-190,  §  826(b)(2),  substituted 
"The  Secretary  of  Defense"  for  "The  Secretary"  in  in- 
troductory provisions. 

Subsec.  (e).  Pub.  L.  102-190,  §  826(b)(3),  substituted 
"separate  accounts  for  each  of  the  military  depart- 
ments and  the  Defense  Advanced  Research  Projects 
Agency"  for  "an  accoimt"  and  "those  accounts"  for 
"such  account". 

Subsec.  (f)(5).  Pub.  L.  102-190.  §  826(b)(4).  substitut- 
ed "each  account"  for  "the  account". 

Subsec.  (g).  Pub.  L.  102-190,  §  826(c).  struck  out 
subsec.  (g)  which  read  as  follows:  "The  authority  of 
the  Secretary  to  enter  into  cooperative  agreements 
and  other  transactions  under  this  section  expires  at 
the  close  of  September  30, 1991." 

1990— Subsec.  (f).  Pub.  L.  101-510  substituted  "Com- 
mittees on"  for  "Committees  of"  in  introductory  provi- 
sions. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2523  of  this 
title. 


§2372.  Independent  research  and  development  and 
bid  and  proposal  costs:  payments  to  contractors 

(a)  Regulations.— The  Secretary  of  Defense 
shall  prescribe  regulations  governing  the  pay- 
ment, by  the  Department  of  Defense,  of  ex- 
penses incurred  by  contractors  for  independent 
research  and  development  and  bid  and  proposal 
costs. 

(b)  Costs  Allowable  as  Indirect  Expenses.— 
The  regulations  prescribed  pursuant  to  subsec- 
tion (a)  shall  provide  that  independent  research 
and  development  and  bid  and  proposal  costs 
shall  be  allowable  as  indirect  expenses  on  cov- 
ered contracts  to  the  extent  that  those  costs 
are  allocable,  reasonable,  and  not  otherwise  un- 
allowable by  law  or  under  the  Federal  Acquisi- 
tion Regulation. 

(c)  Additional  Controls.— Subject  to  subsec- 
tion (f ),  the  regulations  prescribed  pursuant  to 
subsection  (a)  may  include  the  following  provi- 
sions: 

(DA  limitation  on  the  allowability  of  inde- 
pendent research  and  development  and  bid 
and  proposal  costs  to  work  which  the  Secre- 
tary of  Defense  determines  is  of  potential  in- 
terest to  the  Department  of  Defense. 

(2)  For  each  of  fiscal  years  1993  through 
1995,  a  limitation  in  the  case  of  major  con- 
tractors that  the  total  amoimt  of  the  inde- 
pendent research  and  development  and  bid 
and  proposal  costs  that  are  allowable  as  ex- 
penses of  the  contractor's  covered  segments 
may  not  exceed  the  contractor's  adjusted 
maximum  reimbursement  amoimt. 

(3)  Implementation  of  regular  methods  for 
transmission— 

(A)  from  the  Department  of  Defense  to 
contractors,  in  a  reasonable  manner,  of 
timely  and  comprehensive  information  re- 
garding planned  or  expected  Department  of 
Defense  future  needs;  and 

(B)  from  contractors  to  the  Department 
of  Defense,  in  a  reasonable  manner,  of  in- 
formation regarding  progress  by  the  con- 
tractor on  the  contractor's  independent  re- 
search and  development  programs. 

(d)  Adjusted  Maximum  Reimburseneent 
Amount.— For  purposes  of  subsection  (c)(2),  the 
adjusted  maximum  reimbursement  amoimt  for 
a  major  contractor  for  a  fiscal  year  is  the  sum 
of- 

(1)  the  total  amount  of  the  allowable  inde- 
pendent research  and  development  and  bid 
and  proposal  costs  incurred  by  the  contractor 
during  the  preceding  fiscal  year; 

(2)  5  percent  of  the  amount  referred  to  in 
paragraph  (1);  and 

(3)  if  the  projected  total  amoimt  of  the  in- 
dependent research  and  development  and  bid 
and  proposal  costs  incurred  by  the  contractor 
for  such  fiscal  year  is  greater  than  the  total 
amount  of  the  independent  research  and  de- 
velopment and  bid  and  proposal  costs  in- 
curred by  the  contractor  for  the  preceding 
fiscal  year,  the  amoimt  that  is  determined  by 
multiplying  the  amount  referred  to  in  para- 
graph (1)  by  the  lesser  of— 

(A)  the  percentage  by  which  the  projected 
total  amount  of  such  incurred  costs  for 
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such  fiscal  year  exceeds  the  total  amount  of 
the  incurred  costs  of  the  contractor  for  the 
preceding  fiscal  year;  or 

(B)  the  estimated  percentage  rate  of  infla- 
tion from  the  end  of  the  preceding  fiscal 
year  to  the  end  of  the  fiscal  year  for  which 
the  amount  of  the  limitation  is  being  com- 
puted. 

(e)  Waiver  op  Adjusted  Maximum  Reim- 
BXTRSEBfENT  AMOUNT.— The  Secretary  of  Defense 
may  waive  the  applicability  of  any  limitation 
prescribed  under  subsection  (c)(2)  to  any  con- 
tractor for  a  fiscal  year  to  the  extent  that  the 
Secretary  determines  that  allowing  the  contrac- 
tor to  exceed  the  contractor's  adjusted  maxi- 
mum reimbursement  amount  for  such  year— 

(1)  is  necessary  to  reimburse  such  contrac- 
tor at  least  to  the  extent  that  would  have 
been  allowed  under  regulations  as  in  effect  on 
the  day  before  the  date  of  the  enactment  of 
the  Nationid  Defense  Authorization  Act  for 
Fiscal  Years  1992  and  1993;  or 

(2)  is  otherwise  in  the  best  interest  of  the 
Government. 

(f)  Limitations  on  Regulations.— Regula- 
tions prescribed  pursuant  to  subsection  (c)  may 
not  include  provisions  that  would  infringe  on 
the  independence  of  a  contractor  to  choose 
which  technologies  to  pursue  in  its  independent 
research  and  development  program. 

(g)  Encouragement  of  Certain  Contractor 
Activities.— The  regulations  under  subsection 
(a)  shall  encourage  contractors  to  engage  in  re- 
search and  development  activities  of  potential 
interest  to  the  Department  of  Defense,  includ- 
ing activities  intended  to  accomplish  any  of  the 
following: 

(1)  Enabling  superior  performance  of  future 
United  States  weapon  systems  and  compo- 
nents. 

(2)  Reducing  acquisition  costs  and  life-cycle 
costs  of  military  systems. 

(3)  Strengthening  the  defense  industrial 
base  and  the  technology  base  of  the  United 
States. 

(4)  Enhancing  the  industrial  competitive- 
ness of  the  United  States. 

(5)  Promoting  the  development  of  technol- 
ogies identified  as  critical  under  section  2522 
of  this  title. 

(6)  Increasing  the  development  and  promo- 
tion of  efficient  and  effective  applications  of 
dual-use  technologies. 

(7)  Providing  efficient  and  effective  tech- 
nologies for  achieving  such  environmental 
benefits  as  improved  environmental  data 
gathering,  environmental  cleanup  and  resto- 
ration, pollution  reduction  in  manufacturing, 
environmental  conservation,  and  environmen- 
tally safe  management  of  facilities. 

(h)  Major  Contractors.— A  contractor  shall 
be  considered  to  be  a  major  contractor  for  the 
purposes  of  subsection  (c)  for  any  fiscal  year  if 
for  the  preceding  fiscal  year  the  contractor's 
covered  segments  allocated  to  Department  of 
Defense  contracts  a  total  of  more  than 
$10,000,000  in  independent  research  and  devel- 
opment and  bid  and  proposal  costs. 

(i)  Definitions.— In  this  section: 


(1)  Covered  contract.— The  term  "covered 
contract'*  has  the  meaning  given  that  term  in 
section  2324(m)  of  this  title. 

(2)  Covered  segbient.- The  term  "covered 
segment",  with  respect  to  a  contractor,  means 
a  product  division  of  the  contractor  that  allo- 
cated more  than  $1,000,000  in  independent  re- 
search and  development  and  bid  and  proposal 
costs  to  Department  of  Defense  contracts 
during  the  preceding  fiscal  year.  In  the  case 
of  a  contractor  that  has  no  product  divisions, 
such  term  means  the  contractor  as  a  whole. 

(Added  Pub.  L.  101-510,  div.  A,  title  VIII, 
§  824(a)(1),  Nov.  5,  1990,  104  Stat.  1603,  and 
amended  Pub.  L.  102-25,  title  VII,  §  701(c),  Apr. 
6,  1991,  105  Stat.  113;  Pub.  L.  102-190,  div.  A, 
title  VIII,  §  802(a)(1),  Dec.  5,  1991,  105  Stat. 
1412.) 

References  in  Text 

The  date  of  the  enactment  of  the  National  Defense 
Authorization  Act  for  Fiscal  Years  1992  and  1993,  re- 
ferred to  in  subsec.  (e)(1),  is  the  date  of  enactment  of 
Pub.  L.  102-190,  which  was  approved  Dec.  5, 1991. 

AlfENDHENTS 

1991— Pub.  L.  102-190  substituted  section  catchline 
for  one  which  read  ''Independent  research  and  devel- 
opment" and  amended  text  generally,  substituting 
present  provisions  for  provisions  authorizing  payment 
of  independent  research  and  development  or  bid  and 
proposal  costs,  encouraging  contractors  to  engage  in 
research  and  development  activities,  and  authorizing 
advance  agreements  regarding  the  manner  and  extent 
in  which  the  Department  of  Defense  may  pay  inde- 
pendent research  and  development  costs  or  bid  and 
proposal  costs. 

Subsec.  (d)(2)(B).  Pub.  L.  102-25  substituted  "subsec- 
tion (b),  including"  for  "subsection  (b)  or". 

Effective  Date  of  1991  Amendment 

Section  802(e)  of  Pub.  L.  102-190  provided  that: 
"The  amendments  made  by  this  section  [amending 
this  section  and  section  2330  of  this  title]  shall  take 
effect  on  October  1, 1992,  and  shaU  apply  to  independ- 
ent research  and  development  and  bid  and  proposal 
costs  incurred  by  a  contractor  during  fiscal  years  of 
that  contractor  that  begin  on  or  after  that  date." 

Regulations 

Section  802(b)  of  Pub.  L.  102-190  provided  that: 
"The  Secretary  of  Defense  shaU  prescribe  proposed 
regulations  to  implement  the  amendment  made  by 
subsection  (a)(1)  [amending  this  section]  not  later 
than  April  1,  1992,  and  shaU  prescribe  final  regula- 
tions for  that  purpose  not  later  than  June  1, 1992." 

Study  by  Office  of  Technology  Assessment 

Section  802(c)  of  Pub.  L.  102-190  provided  that: 
"The  Director  of  the  Office  of  Technology  Assessment 
ShaU  conduct  a  study  to  determine  the  effect  of  the 
regulations  prescribed  under  section  2372  of  title  10, 
United  States  Code  (as  amended  by  subsection  (a)),  on 
the  achievement  of  the  policy  stated  in  subsection  (g) 
of  that  section.  Not  later  than  December  1.  1995.  the 
Director  shall  submit  to  the  Committees  on  Armed 
Services  of  the  Senate  and  the  House  of  Representa- 
tives a  report  containing  the  results  of  the  study." 
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CHAPTER  141— MISCELLANEOUS 
PROCUREMENT  PROVISIONS 

Sec. 

2390.  Prohibition  on  the  sale  of  certain  defense  ar- 
ticles from  the  stocks  of  the  Department  of 
Defense. 

2399.  Operational  test  and  evaluation  of  defense 

acquisition  programs. 

2400.  Low-rate  initial  production  of  new  systems. 
[2401a.     Reniunbered.] 

[2407.      Renimibered.] 

2409a.      Communicating  with  Government  officials: 

defense  contractor  requirement  to  prohibit 

retaliatory  personnel  actions. 

Amendbcents 

1990— Pub.  L.  101-510.  div.  A,  title  VIII,  §  837(a)(2), 
title  XIV,  §  1484(i)(8),  Nov.  5,  1990,  104  Stat.  1619. 
1718.  struck  out  item  2407  "Acquisition  of  defense 
equipment  under  cooperative  projects"  and  added 
item  2409a. 

1989— Pub.  L.  101-189,  div.  A,  title  VIII,  §§  802(a)(2). 
803(b),  title  IX,  §  933(e),  title  XVI,  §  1622(b)(2),  Nov. 
29,  1989,  103  Stat.  1486,  1488,  1538,  1604,  added  items 
2390,  2399,  and  2400  and  struck  out  item  2401a  "Pro- 
curement of  communications  support  and  related  sup- 
plies and  services". 

§2382.   Contract   profit  controls   during  emergency 
periods 

(a)(1)  Upon  a  declaration  of  war  by  Congress 
or  a  declaration  of  national  emergency  by  the 
President  or  by  Congress,  the  President  is  au- 
thorized to  prescribe  such  regulations  to  con- 
trol excessive  profits  on  defense  contracts  as  he 
determines  are  necessary  during  the  period  of 
such  war  or  national  emergency.  Such  regula- 
tions shall  be  prescribed  only  after  consultation 
with  the  Secretary  of  Defense,  the  Secretary  of 
the  Treasury,  and  the  Secretary  of  Commerce 
and  shall  apply  to  appropriate  defense  con- 
tracts and  subcontracts  (as  determined  by  the 
President),  and  to  appropriate  major  modifica- 
tions of  defense  contracts  and  subcontracts  (as 
determined  by  the  President),  that  are  entered 
into  during  such  war  or  national  emergency. 
Such  regulations,  if  prescribed  by  the  Presi- 
dent, shall  be  transmitted  to  Congress  within 
sixty  days  after  the  declaration  of  such  war  or 
national  emergency.  Any  material  amendment 
to  such  regulations  shall  be  prescribed  in  the 
same  manner  and  shall  promptly  be  submitted 
to  Congress. 

[/See  main  edition  for  text  0/(2)1 

(3)  In  this  subsection,  the  term  "excessive 
profits"  means  profits  that  are  unconscionable 
or  amount  to  an  imjust  enrichment  of  contrac- 
tors or  subcontractors,  as  determined  under 
such  regulations  as  may  be  prescribed  by  the 
President  under  paragraph  (1).  taking  into  con- 
sideration all  relevant  circumstances,  including 
the  character  of  the  business,  complexity  of  the 
work  or  services  performed  under  the  contract 
or  subcontract,  the  amount  of  assets  and  cap- 
ital required  to  perform  the  contract  or  subcon- 
tract, and  the  extent  to  which  profit  limitations 
are  imposed  on  nondef  ense  contractors. 

iSee  main  edition  for  text  of(b)  and  (c)] 

(d)  The  United  States  Claims  Court  shall 
have  exclusive  jurisdiction  over  claims  arising 


from  actions  taken  under  this  section  and 
under  regulations  prescribed  under  this  section, 
(e)  The  President  shall  transmit  a  report  to 
Congress  on  the  operation  of  this  section  at  the 
end  of  each  one-year  period  during  which  regu- 
lations prescribed  imder  this  section  are  in 
effect  and  at  the  end  of  any  war  or  national 
emergency  during  which  such  regulations  are 
in  effect. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  XIV,  §  1484(b)(3),  (f)(2),  (g)(2),  (h)(3), 
104  Stat.  1716,  1717.) 

Codification 

Subsec.  (a)(1)  is  set  out  in  this  supplement  to  correct 
typographical  error  appearing  in  the  main  edition. 

AMENDBoarrs 

1990-Subsec.  (a)(3).  Pub.  L.  101-510,  §  1484(g)(2), 
(h)(3),  inserted  "the  term"  after  "In  this  subsection," 
and  substituted  "paragraph  (1)"  for  "subsection  (a)". 

Subsec.  (d).  Pub.  L.  101-510,  §  1484(b)(3),  substituted 
"United  States  Claims  Coiut"  for  "United  States 
Court  of  Claims". 

Subsec.  (e).  Pub.  L.  101-510,  §  1484(f)(2),  substituted 
"prescribed"  for  "issued". 

§2383.  Procurement  of  critical  aircraft  and  ship 
spare  parts:  quality  control 

ISee  main  edition  for  text  of  (a)! 

(b)  In  this  section,  the  term  "spare  or  repair 
part"  means  any  individual  piece,  part,  subas- 
sembly, or  component  which  is  furnished  for 
the  logistic  support  or  repair  of  an  end  item 
and  not  as  an  end  item  itself. 

(As  amended  Pub.  L.  102-190,  div.  A,  title  X, 
§  1061(a)(13),  Dec.  5,  1991,  105  Stat.  1473.) 

Amendments 

1991— Subsec.  (b).  Pub.  L.  102-190  substituted 
"means  any  individual  piece,  part,  subassembly,  or 
component  which  is  furnished  for  the  logistic  support 
or  repair  of  an  end  item  and  not  as  an  end  item  itself" 
for  "has  the  meaning  given  such  term  by  section 
2323(f)  of  this  title". 

§2388.  Liquid  fuels:  contracts  for  storage,  handling, 
and  distribution 

ISee  main  edition  for  text  of  (a)  to  (c)] 

[(d)  Repealed.  Pub.  L.  101-510,  div.  A.  title 
XIII,  §  1322(a)(6),  Nov.  5,  1990,  104  Stat.  1671.] 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XIII, 
§  1322(a)(6),  Nov.  5,  1990,  104  Stat.  1671.) 

Amendbsents 

1990— Subsec.  (d).  Pub.  L.  101-510  struck  out  subsec. 
(d)  which  read  as  follows:  "The  Secretary  concerned 
shall  report  to  the  Committees  on  Armed  Services  of 
the  Senate  and  the  House  of  Representatives  the 
terms  of  the  contracts  made  under  this  section  and 
the  names  of  the  contractors.  The  reports  shall  be 
made  at  such  times  and  in  such  form  as  may  be  agreed 
upon  by  the  Secretary  and  those  Committees." 

§  2390.  Prohibition  on  the  sale  of  certain  defense  arti- 
cles from  the  stocks  of  the  Department  of  De- 
fense 

(a)(1)  Except  as  provided  in  subsections  (b) 
and  (c),  the  sale  outside  the  Department  of  De- 
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fense  of  any  defense  article  designated  or 
otherwise  classified  as  Prepositioned  Material 
Configured  to  Unit  Sets,  as  decrement  stock,  or 
as  Prepositioned  War  Reserve  Stocks  for 
United  States  Forces  is  prohibited. 

(2)  In  this  section,  the  term  "decrement 
stock"  means  such  stock  as  is  needed  to  bring 
the  armed  forces  from  a  peacetime  level  of 
readiness  to  a  combat  level  of  readiness. 

(b)  The  President  may  authorize  the  sale  out- 
side the  Department  of  Defense  of  a  defense  ar- 
ticle described  in  subsection  (a)  if— 

(1)  he  determines  that  there  is  an  interna- 
tional crisis  affecting  the  national  security  of 
the  United  States  and  the  sale  of  such  article 
is  in  the  best  interests  of  the  United  States; 
and 

(2)  he  reports  to  the  Congress  not  later 
than  60  days  after  the  transfer  of  such  article 
a  plan  for  the  prompt  replenishment  of  the 
stocks  of  such  article  and  the  planned  budget 
request  to  begin  implementation  of  that  plan. 

(c)(1)  Nothing  in  this  section  shall  preclude 
the  sale  of  stocks  which  have  been  designated 
for  replacement,  substitution,  or  elimination  or 
which  have  been  designated  for  sale  to  provide 
f  imds  to  procure  higher  priority  stocks. 

(2)  Nothing  in  this  section  shall  preclude  the 
transfer  or  sale  of  equipment  to  other  members 
of  the  North  Atlantic  Treaty  Organization. 

(Added  Pub.  L.  95-485,  title  VIII,  §  815(a),  Oct. 
20,  1978,  92  Stat.  1625,  §  975;  amended  Pub.  L. 
100-26,  §  7(k)(3),  Apr.  21, 1987,  101  Stat.  284;  re- 
numbered §  2390,  Pub.  L.  101-189,  div.  A,  title 
XVI,  §  1622(b)(1),  Nov.  29,  1989,  103  Stat.  1604.) 

Prior  Provisions 

A  prior  section  2390.  added  Pub.  L.  95-79,  title  VIII. 
§  815(a).  July  30.  1977.  91  Stat.  337.  and  amended  Pub. 
L.  96-470.  title  I.  §  104(a).  Oct.  19.  1980.  94  Stat.  2238; 
Pub.  L.  96-513.  title  V.  §  511(80).  Dec.  12. 1980.  94  Stat. 
2927.  which  required  the  Secretary  of  Defense  to  re- 
quest each  commissioned  officer,  and  each  civilian  em- 
ployee above  grade  GS-12.  who  was  scheduled  for  re- 
tirement and  who  was  or  had  been  at  any  time  within 
one  year  prior  to  such  scheduled  retirement,  assigned 
to.  or  employed  in.  military  procurement  to  submit 
suggestions  for  methods  to  improve  procurement  poli- 
cies, was  repealed  by  Pub.  L.  98-94.  title  XII.  §  1259(a). 
Sept.  24. 1983.  97  Stat.  703. 

Amendicents 

1989~Pub.  L.  101-189  renumbered  section  975  of  this 
title  as  this  section. 

1987— Subsec.  (a)(2).  Pub.  L.  100-26  inserted  "the 
term"  after  "In  this  section.". 

§2391.  Military  base  reuse  studies  and  community 
planning  assistance 

ISee  main  edition  for  text  o/(a)] 

(b)  iSee  main  edition  for  text  of  (i)  and  (2)] 

(3)  In  the  case  of  a  publicly  announced 
planned  reduction  in  Department  of  Defense 
spending,  the  cancellation  or  termination  of  a 
Department  of  Defense  contract,  or  the  failure 
to  proceed  with  a  previously  approved  major 
defense  acquisition  program,  assistance  may  be 
made  imder  paragraph  (1)  only  if  the  reduc- 
tion, cancellation,  termination,  or  failure  will 
have  a  direct  and  significant  adverse  Impact  on 
a  commimity  and  will  result  in  the  loss  of— 


(A)  2,500  or  more  employee  positions,  in  the 
case  of  a  Metropolitan  Statistical  Area  or 
similar  area  (as  defined  by  the  Director  of  the 
Office  of  Management  and  Budget); 

(B)  1,000  or  more  employee  positions,  in  the 
case  of  a  labor  market  area  outside  of  a  Met- 
ropolitan Statistical  Area;  or 

(C)  one  percent  of  the  total  number  of  civil- 
ian jobs  in  that  area. 

(4)  Pimds  provided  to  State  and  local  govern- 
ments and  regional  organizations  imder  this 
section  may  be  used  as  part  or  all  of  any  re- 
quired non-Federal  contribution  to  a  Federal 
grant-in-aid  program  for  the  purposes  stated  in 
paragraph  (1). 

iSee  main  edition  for  text  ofic)  to  (e)] 

(As  amended  Pub.  L.  101-510,  div.  D,  title  XLI, 
§  4102(b),  Nov.  5,  1990,  104  Stat.  1851;  Pub.  L. 
102-25,  title  VII,  §  701(i)(3),  Apr.  6,  1991,  105 
Stat.  116.) 

Amendbgents 

1991— Subsec.  (b)(3).  Pub.  L.  102-25  substituted 
"publicly  announced"  for  "publicly-announced"  and 
inserted  a  conuna  after  "only  if  the  reduction". 

1990-Subsec.  (b)(3)  to  (6).  Pub.  L.  101-510  added 
par.  (3).  redesignated  par.  (5)  as  (4).  and  struck  out 
former  pars.  (3),  (4).  and  (6).  which  read  as  follows: 

"(3)  In  the  case  of  the  cancellation  or  termination  of 
a  Department  of  Defense  contract  or  the  failure  to 
proceed  with  an  approved  major  weapon  system  pro- 
gram, assistance  may  be  made  under  paragraph  (1) 
only  if  the  cancellation,  termination,  or  failure  to  pro- 
ceed involves  the  loss  of  2,500  or  more  full-time  De- 
partment of  Defense  and  contractor  employee  posi- 
tions in  the  locality  of  the  affected  commimity. 

"(4)  In  the  case  of  a  publicly-announced  planned 
major  reduction  in  Department  of  Defense  spending 
that  will  directly  and  adversely  affect  a  community, 
assistance  may  be  made  under  paragraph  (1)  only  if 
the  publicly-announced  planned  major  reduction  will 
result  in  the  loss  of  1.000  or  more  fuU-time  Depart- 
ment of  Defense  and  contractor  employee  positions 
over  a  five-year  period  in  the  locality  of  the  affected 
community. 

"(6)  Not  more  than  $2,000,000  in  assistance  may  be 
provided  under  this  subsection  in  any  fiscal  year." 

Donation  op  Real  Property  to  Nonpropit  Entities 
Providing  Support  to  Children  With  Life- 
Threatening  Diseases 

Pub.  L.  102-172,  title  VIII.  §  8149,  Nov.  26.  1991.  105 
Stat.  1214,  provided  that: 

"(a)  The  Secretary  of  Defense,  during  the  current 
fiscal  year  or  at  any  time  thereafter,  may  make  a  do- 
nation to  an  entity  described  in  subsection  (b)  of  a 
parcel  of  real  property  (including  structures  on  such 
property)  imder  the  jurisdiction  of  the  Secretary  that 
is  not  currently  required  for  the  needs  of  the  Depart- 
ment and  that  the  Secretary  determines  is  needed  and 
appropriate  for  the  activities  of  that  entity. 

"(b)  A  donation  under  subsection  (a)  may  be  made  to 
a  nonprofit  entity  which  provides  medical,  education- 
al, and  emotional  support  in  a  recreational  setting  to 
children  with  life-threatening  diseases  and  their  fami- 
lies." 

Defense  Economic  Adjustbocnt.  Diversification. 
Conversion,  and  Stabilization 

Pub.  L.  101-510.  div.  D.  Nov.  5,  1990.  104  Stat.  1848. 
as  amended  by  Pub.  L.  102-190.  div.  A.  title  X, 
§  1062(c).  Dec.  5. 1991. 105  Stat.  1475.  provided  that: 
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"SEC.  4001.  SHORT  TITLE 

''This  division  may  be  cited  as  the  'Defense  Econom- 
ic Adjustment,  Diversification,  Conversion,  and  Stabi- 
lization Act  of  1990'. 

"SEC.  4002.  FINDINGS  AND  POLICY 

"(a)  Findings.— Congress  makes  the  following  find- 
ings: 

"(1)  There  are  likely  to  be  significant  reductions  in 
the  programs,  projects,  and  activities  of  the  Depart- 
ment of  Defense  during  the  first  several  fiscal  years 
following  fiscal  year  1990. 

"(2)  Such  reductions  will  adversely  affect  the 
economies  of  many  communities  in  the  United 
States  and  small  businesses  and  civilian  workers 
throughout  the  United  States. 
"(b)  Policy.— In  view  of  the  findings  expressed  in 
subsection  (a),  it  is  the  policy  of  the  United  States 
that- 

"(1)  assistance  be  provided  under  existing  planning 
assistance  programs  and  economic  adjustment  assist- 
ance programs  of  the  Federal  Government  to  sub- 
stantially and  seriously  affected  communities,  busi- 
nesses, and  workers  to  the  extent  necessary  to  facili- 
tate an  orderly  transition  for  such  communities, 
small  businesses,  and  workers  from  economic  reli- 
ance on  Department  of  Defense  spending  to  econom- 
ic reliance  on  other  sources  of  business,  employment, 
and  revenue;  and 

"(2)  fimding  for  such  programs  be  increased  by 
amoimts  necessary  to  meet  the  needs  of  such  com- 
munities, small  businesses,  and  workers  without  re- 
ducing the  funding  that  would  otherwise  be  avail- 
able imder  those  programs  by  reason  of  causes  unre- 
lated to  the  reductions  referred  to  in  subsection 
(a)(1). 

"SEC.  4003.  DEFINITIONS 
"For  purposes  of  this  division: 

"(1)  The  term  'major  defense  contract  or  subcon- 
tract' means— 

"(A)  any  defense  contract  in  an  amount  not  less 
than  $5,000,000  (without  regard  to  the  date  on 
which  the  contract  was  awarded);  and 
"(B)  any  subcontract  which— 

"(i)  is  entered  into  in  connection  with  a  con- 
tract (without  regard  to  the  effective  date  of  the 
subcontract);  and 
"(U)  involves  not  less  than  $500,000. 
"(2)  The  term  'Economic  Adjustment  Committee' 
or  'Committee'  means  the  Economic  Adjustment 
Committee  established  in  Executive  Order  12049  (10 
U.S.C.  111  note). 

"(3)  The  term  'defense  facility'  means  any  private 
or  government  facility  producing  goods  or  services 
pursuant  to  a  defense  contract. 

"(4)  The  term  'military  installation'  means  a  base, 
camp,  post,  station,  yard,  center,  or  homeport  facili- 
ty for  any  ship  in  the  United  States,  or  any  other  fa- 
cility imder  the  jurisdiction  of  a  military  department 
located  in  the  United  States. 

"(5)  The  term  'substantially  and  seriously  affected' 
means— 

"(A)  when  such  term  is  used  in  conjunction  with 
the  term  'community',  a  community— 

"(1)  which  has  within  its  administrative  and  po- 
litical jurisdiction  one  or  more  military  installa- 
tions or  defense  facilities  or  which  is  economical- 
ly affected  by  proximity  to  a  military  installa- 
tion or  defense  facility; 

"(11)  in  which  the  actual  or  threatened  curtail- 
ment, onnpletlon,  elimination,  or  realignment  of 
a  defense  contract  results  in  a  workforce  reduc- 
tion of — 

"(I)  2,500  or  more  employee  positions,  in  the 
case  of  a  Metropolitan  Statistical  Area  or  simi- 
lar area  (as  defined  by  the  Director  of  the 
Office  of  Management  and  Budget); 

"(II)  1,000  or  more  employee  positions,  in  the 
case  of  a  labor  market  area  outside  of  a  Metro- 
politan Statistical  Area;  or 


"(HI)  one  percent  of  the  total  niunber  of  ci- 
vilian jobs  in  that  area;  and 
"(ill)  which  establishes,  by  evidence,  that  any 
workforce  reduction  referred  to  in  clause  (11)  oc- 
curred as  a  direct  result  of  changes  in  Depart- 
ment of  Defense  requirements  or  programs; 
"(B)  when  such  term  is  used  in  conjunction  with 
the  term  'businesses'  any  business  which— 

"(1)  holds  a  major  defense  contract  or  subcon- 
tract (or  held  such  contract  or  subcontract 
before  a  reduction  in  the  defense  budget); 

"(11)  experiences  a  reduction,  or  the  threat  of  a 
reduction,  of — 

"(I)  25  percent  or  more  in  sales  or  produc- 
tion; or 

"(II)  80  percent  or  more  of  the  workforce  of 
such  business  in  any  division  of  such  business 
or  at  any  plant  or  other  facility  of  such  busi- 
ness; and 

"(ill)  establishes,  by  evidence,  that  the  reduc- 
tions referred  to  in  clause  (11)  occurred  as  a  direct 
result  of  a  reduction  in  the  defense  budget;  and 
"(C)  when  such  term  is  used  in  conjunction  with 
the  term  'group  of  workers',  any  group  of  100  or 
more  workers  at  a  defense  facility  who  are  (or  who 
are  threatened  to  be),  eligible  to  participate  in  the 
defense  conversion  adjustment  program  under  sec- 
tion 325  of  the  Job  Training  Partnership  Act  [29 
U.S.C.  1662d]  (as  added  by  section  4202  of  this  di- 
vision). 

"SEC.  4004.  CONTINUATION  OF  ECONOMIC  AD- 
JUSTMENT COMMITTEE 
"(a)  Termination  or  Alteiiation  Prohibited.— The 
Economic  Adjustment  Committee  established  in  Exec- 
utive Order  12049  (10  U.S.C.  111  note)  may  not  be  ter- 
minated and  the  duties  of  the  Committee  may  not  be 
significantly  altered  unless  specifically  authorized  by  a 
law. 

"(b)  Chairman.— The  chairmanship  of  the  Economic 
Adjustment  Committee  shall  rotate  between  the  Sec- 
retary of  Defense,  the  Secretary  of  Commerce,  and 
the  Secretary  of  Labor  on  a  yearly  basis. 

"(c)  Duties  of  Committee.— The  Economic  Adjust- 
ment Committee  shall— 

"(1)  coordinate  and  facilitate  cooperative  efforts 
among  Federal  agencies  represented  on  the  Commit- 
tee to  implement  defense  economic  adjustment  pro- 
grams; 

"(2)  serve  as  an  information  clearinghouse  for  and 
between  Federal,  State,  and  local  entities  regarding 
their  defense  economic  adjustment  efforts;  and 

"(3)  submit  to  the  President  and  Congress,  not 
later  than  December  1,  1991,  and  each  December  1 
thereafter,  a  report  that— 

"(A)  describes  Federal  economic  adjustment  pro- 
grams available  to  communities,  businesses,  and 
groups  of  workers; 

"(B)  describes  the  implementation  of  defense 
economic  adjustment  assistance  during  the  preced- 
ing fiscal  year;  and 

"(C)  specifies  the  number  of  communities,  busi- 
nesses, and  workers  affected  by  defense  budget  re- 
ductions during  the  preceding  fiscal  year  and  such 
niunber  assisted  by  Federal  economic  adjustment 
programs  during  that  fiscal  year. 

"TITLE  XLI— ECONOMIC  ADJUSTMENT 
PLANNING 

"SEC.  4101.  NOTIFICATION 

"(a)  In  General.— The  Chairman  of  Economic  Ad- 
justment Committee  shall  establish  procedures  to 
ensure  that  the  head  of  the  appropriate  Federal  agen- 
cies promptly  notify  the  appropriate  official  or  other 
person  or  party  described  in  subsection  (b)  with  re- 
spect to  any  community,  business,  or  group  of  workers 
that  may  be  substantially  and  seriously  affected  as  a 
result  of— 
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"(1)  the  annual  budget  of  the  President  submitted 
to  Congress  pursuant  to  section  1105  of  title  31, 
United  States  Code,  and  any  longer-term  guidance 
dociunent  of  the  Secretary  of  Defense; 

"(2)  the  public  annoimcement  of  the  realignment 
or  closure  of  a  military  installation  or  defense  facili- 
ty; or 

''(3)  the  cancellation  or  curtailment  of  a  major  de- 
fense contract. 

"(b)  Persons  To  Receive  Notice.— The  officials,  per- 
sons, and  other  parties  referred  to  in  subsection  (a) 
are— 

"(1)  the  chief  elected  executive  official  of  an  af- 
fected State; 
"(2)  the  mayor  of  an  affected  city; 
"(3)  the  executive  or  other  appropriate  representa- 
tive of  any  other  affected  political  subdivision  of  a 
State;  and 

"(4)  the  head  of  a  national  or  international  labor 
organization,  the  headquarters  of  which  is  located  in 
the  United  States,  which  represents  a  substantially 
and  seriously  affected  group  of  workers. 
"(c)  Benefit  Information  Required  to  Accobipany 
Notice.— Each  notice  under  subsection  (a)  shall  con- 
tain information  describing  Federal  economic  adjust- 
ment programs  available  to  communities,  businesses, 
and  groups  of  workers. 

"(d)  Notification  of  CoiofUNiTiES  Affected  bt  De- 
fense Realignment  Before  Date  of  Enactment.— The 
information  provided  under  subsection  (a)  shall  in- 
clude information  regarding  actions  referred  to  in 
such  subsection  which  were— 

"(1)  proposed  in  the  budget  of  the  President  which 
was  submitted  to  Congress  during  the  period  begin- 
ning on  January  1,  1990,  and  ending  on  the  date  of 
the  enactment  of  this  Act  [Nov.  5, 1990];  or 
"(2)  otherwise  announced  during  such  period. 

"SEC.  4102.  ECONOMIC  ADJUSTMENT  PLANNING 
ASSISTANCE  THROUGH  THE  DEPARTMENT 
OF  DEFENSE 

"(a)  In  General.— Any  substantially  and  seriously 
affected  community  shall  be  eligible  for  economic  ad- 
justment planning  assistance  through  the  Office  of 
Economic  Adjustment  in  the  Department  of  Defense 
under  subsection  (b)  of  section  2391  of  title  10,  United 
States  Code,  subject  to  subsection  (e)  of  such  section. 
Such  assistance  shall  be  provided  in  accordance  with 
the  standards,  procedures,  and  priorities  established 
by  the  Committee  under  this  division. 

"(b)  [Amended  section  2391(b)  of  this  title.] 

"SEC.  4103.  COMMUNITY  ECONOMIC  ADJUST- 
MENT ASSISTANCE  THROUGH  THE  ECO- 
NOMIC DEVELOPMENT  ADMINISTRATION 

"(a)  In  General.— a  commimity  that  has  been  deter- 
mined by  the  Economic  Development  Administration 
of  the  Department  of  Commerce  or  the  Office  of  Eco- 
nomic Adjustment  of  the  Department  of  Defense,  in 
accordance  with  the  standards  and  procedures  estab- 
lished by  the  Economic  Adjustment  Committee,  to  be 
a  substantially  and  seriously  affected  community  shall 
be  eligible  for  economic  adjustment  assistance  author- 
ized under  title  IX  of  the  Public  Works  and  Economic 
Development  Act  of  1965  [42  U.S.C.  3241  et  seq.],  sub- 
ject to  the  availability  of  appropriations  for  such  pur- 
pose and  subject  to  meeting  the  eligibility  require- 
ments of  such  title. 

"(b)  Authorization  of  Appropriations.— There  are 
authorized  to  be  appropriated  to  the  Secretary  of  De- 
fense for  fiscal  year  1991  $50,000,000  for  purposes  of 
earning  out  subsection  (a).  Any  amount  appropriated 
pursuant  to  this  subsection  shall  remain  available 
until  expended. 

"TITLE  XLII-ADJUSTMENT  ASSISTANCE  FOR 
EMPLOYEES 

"SEC.  4201.  SECRETARY  OF  DEFENSE  NOTICE 
REQUIREMENT 
"(a)  Information  to  be  Provided.— The  Secretary  of 
Defense  shall— 


"(1)  provide  timely  information  to  the  Secretary  of 
Labor  on— 

"(A)  any  proposed  closure  of,  or  substantial  re- 
duction in,  military  installations;  and 

"(B)  any  proposed  cancellation  of,  or  reduction 
in,  any  contract  for  products  or  services  for  the 
Department  of  Defense, 
if  the  proposed  closure,  cancellation,  or  reduction 
will  have  a  substantial  impact  on  employment; 

"(2)  when  feasible,  identify  the  location  at  which 
employment  which  will  be  affected  by  such  closure, 
cancellation,  or  reduction;  and 

"(3)  provide  to  the  Secretary  of  Labor  information 
with  respect  to  such  proposed  closure,  cancellation, 
or  reduction. 

"(b)  Notification  to  Governor  op  State  Con- 
cerned.—If  the  Secretary  of  Labor  receives  informa- 
tion imder  subsection  (a),  the  Secretary  shall  notify 
the  Governor  of  each  State  in  which  such  proposed 
closure,  cancellation,  or  reduction  will  occur  pursuant 
to  guidelines  established  by  the  Economic  Adjustment 
Committee  to  avoid  duplicative  notification. 

"SEC.    4202.    DEFENSE    CONVERSION    ADJUST- 
MENT PROGRAM 
[Enacted  section  1662d  of  Title  29,  Labor.] 

"SEC.  4203.  AUTHORIZATION  OP  APPROPRIA- 
TIONS 

"(a)  Authorization.— There  are  authorized  to  be  ap- 
propriated to  the  Secretary  of  Defense  $150,000,000 
for  fiscal  year  1991  to  carry  out  section  4201  and  the 
amendment  made  by  section  4202.  Amounts  appropri- 
ated pursuant  to  this  subsection  shall  remain  available 
imtil  expended. 

"(b)  Administrative  Expenses.— Of  amounts  appro- 
priated pursuant  to  this  section,  not  more  than  five 
percent  may  be  retained  by  the  Secretary  of  Labor  for 
the  administration  of  the  activities  authorized  by  the 
amendment  made  by  section  4202. 

"TITLE  XUII— EXPANSION  OF  BUSINESS 
CAPITAL  ASSISTANCE  PROGRAMS 

"SEC.  4301.  EXPANSION  OF  SMALL  BUSINESS 
LOAN  PROGRAM 
"Not  later  than  180  days  after  the  date  of  the  enact- 
ment of  this  Act  [Nov.  5,  1990],  the  President,  acting 
with  the  assistance  of  the  Committee  and  after  con- 
sulting experts  in  government  and  the  private  sector, 
shall  transmit  to  the  Congress  recommendations  re- 
garding ways  that  assistance  provided  pursuant  to  the 
business  loan  program  under  section  7(a)  of  the  Small 
Business  Act  of  1958  [15  U.S.C.  636(a)]  may  be  used  to 
respond  to  the  consequences  of  defense  budget  reduc- 
tions. 

"SEC.  4302.  ECONOMIC  PLAIWING  ASSISTANCE 
FOR  EXCEPTIONAL  PROJECTS 

"(a)  Assistance  Authorized.— The  Economic  Devel- 
opment Administration,  in  the  case  of  assistance 
under  title  IX  of  the  Public  Works  and  Economic  De- 
velopment Act  of  1965  [42  U.S.C.  3241  et  seq.],  and  the 
Office  of  Economic  Adjustment,  in  the  case  of  plan- 
ning assistance  under  section  2391(b)  of  title  10, 
United  States  Code,  may  award  planning  assistance 
imder  those  programs  to  any  substantially  and  seri- 
ously affected  community,  on  behalf  of  a  business, 
group  of  businesses,  or  group  of  workers,  if  such  plan- 
ning funds  are  determined  by  the  agency  concerned  to 
be  necessary  and  appropriate  as  a  catalyst  for  projects 
which  the  agency  determines,  on  a  case-by-case  basis, 
have  exceptional  promise  for  achieving  the  objectives 
of  this  division. 

"(b)  Conditions  on  Assistance.— Awards  under  this 
section  shall  be  subject  to  the  availability  of  appro- 
priations for  such  purpose  and  shall  be  made  in  ac- 
cordance with  any  other  applicable  provisions  of  law. 
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"SEC.  4303.  EXPANSION  OF  EXPORT  FINANCING 
FOR  GOODS  AND  SERVICES  PRODUCED  BY 
FIRMS    AND    EMPLOYEES    FORMERLY    EN- 
GAGED IN  DEFENSE  PRODUCTION 
"(a)  Export-Import  Bank.— 

"(1)  Sense  of  congress  on  plan  for  expansion.— It 
is  the  sense  of  Congress  that  the  United  States  busi- 
nesses undergoing  transition  from  defense  produc- 
tion to  nondef  ense  production  will  need  assistance  in 
seizing  export  markets  overseas.  Therefore,  in  order 
to  provide  financial  support  for  such  businesses,  as 
well  as  meeting  other  normal  demands  on  its  re- 
sources, the  annual  direct  lending  authority  of  the 
Export-Import  Bank  of  the  United  States  should  be 
increased  by  at  least  150  percent  from  the  fiscal  year 
1990  level  over  the  five-year  period  beginning  Octo- 
ber 1, 1990. 

"(2)  Report  of  feasibility.— Before  September  30, 
1990,  the  President,  acting  with  the  assistance  of  the 
Committee  and  after  consulting  the  Board  of  Direc- 
tors of  the  Export-Import  Bank  of  the  United  States 
and  other  experts  in  government  and  the  private 
sector,  shall  transmit  to  the  Congress  a  report  as- 
sessing the  f easibUity  and  desirability  of  a  program 
for  increasing  the  amount  of  direct  loan  authority  In 
the  manner  described  in  paragraph  (1)  and  the  fac- 
tors considered  in  making  such  assessment. 

"(3)  Transition  to  nondefense  production  re- 
quired TO  BE  CONSIDERED.— In  determining  whether 
to  provide  financial  support  for  an  export  transac- 
tion, the  Export-Import  Bank  of  the  United  States 
shall  take  into  account,  to  the  extent  feasible  and  in 
accordance  with  applicable  standards  and  proce- 
dures established  by  the  bank  in  consultation  with 
the  Committee,  the  fact  that  the  product  or  service 
is  produced  or  provided  by  any  business  or  group  of 
workers  which— 

"(A)  was  substantially  and  seriously  affected  by 
defense  budget  reductions;  and 

"(B)  is  in  transition  from  defense  to  nondefense 
production. 
"(b)  SBA  Use  of  Authority  for  Export  Financing 
Assistance.— In  determtoing  whether  to  provide  finan- 
cial or  other  assistance  under  the  Small  Business  Act 
C15  U.S.C.  631  et  seq.],  title  VIII  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988  [Pub.  L. 
100-418,  see  Short  Title  of  1988  Amendments  note  set 
out  under  section  631  of  Title  15,  Commerce  and 
Trade],  or  any  program  referred  to  in  section  4301  to 
any  small  business  involved  in,  or  attempting  to 
become  involved  in,  the  export  of  any  product  or  serv- 
ice, the  Administrator  of  the  Small  Business  Adminis- 
tration shall  take  into  accoimt  the  fact  that  such 
product  or  service  is  produced  or  provided  by  any  busi- 
ness or  group  of  workers  which— 

"(1)  has  been  substantially  and  seriously  affected 
by  defense  budget  reductions;  and 

"(2)  is  in  transition  from  defense  to  nondefense 
production. 

"(c)  Coordination  and  Integration  of  Activities 
AND  Assistance  with  Other  Agencies.— In  providing 
additional  financial  assistance  pursuant  to  any  in- 
crease in  loan  authority  under  this  division— 

"(1)  Federal  agencies  concerned  with  international 
trade  shall  participate  in  the  process  of  coordination 
conducted  by  the  Committee  pursuant  to  section 
4004(c)(1);  and 

"(2)  such  Federal  agencies  shall  attempt,  to  the 
maximum  extent  practicable,  to  coordinate  and  inte- 
grate the  activities  and  assistance  of  the  agencies  in 
support  of  exports,  including  financial  assistance  in 
the  form  of  direct  loans,  loan  guarantees,  and  insur- 
ance, general  trade  promotion,  marketing  assistance, 
and  marketing  and  commercial  information,  in  a 
manner  consistent  with  the  purposes  of  this  division 
(and  the  amendments  made  by  this  division  to  other 
provisions  of  law). 

"(d)  Reporting.— The  annual  reports  made  by  the 
Export-Import  Bank  of  the  United  States  and  the  Ad- 
ministrator of  the  Small  Business  Administration  and 


the  annual  economic  stabilization  and  adjustment 
report  under  section  4004(c)(3)  of  this  division  shall  in- 
clude a  description  of  the  extent  to  which  the  bank 
and  the  Administrator  are— 

"(1)  providing  financing  described  in  subsections 
(a)(2)  and  (b),  respectively,  to  businesses  or  groups 
of  workers  which  were  substantially  and  seriously 
affected  by  defense  budget  reductions;  and 

"(2)  coordinating  and  integrating  export  support 
and  financing  activities  with  other  Federal  agencies. 

"SEC,  4304.  BENEFIT  INFORMATION  FOR  BUSI- 
NESSES 

"(a)  Information  Required  To  Be  Provided.— The 
Secretary  of  Commerce  and  the  Administrator  of  the 
Small  Business  Administration  shall  provide  any  busi- 
ness affected  by  defense  budget  reductions  with  a 
complete  description  of  available  programs  which  pro- 
vide any  business,  whether  on  an  industrj^wlde  or  an 
Individual  basis,  with  any  planning  assistance,  finan- 
cial, technical,  or  managerial  assistance,  worker  re- 
training assistance,  or  other  assistance  authorized 
under  this  division. 

"(b)  Effective  Notification  System.— The  Secre- 
tary of  Commerce  and  the  Administrator  of  the  Small 
Business  Administration  shall  take  such  action  as  may 
be  appropriate  to  ensure,  to  the  maximum  extent 
practicable,  that  each  business  affected  by  defense 
budget  reductions  receives  the  information  required  to 
be  provided  under  subsection  (a)  on  a  timely  basis." 

Commission  on  Alternative  Utilization  of 
Military  Facilities 

Section  2819  of  Pub.  L.  100-456,  as  amended  by  Pub. 
L.  101-510,  div.  B,  title  XXIX,  §  2922(a),  Nov.  5,  1990. 

104  Stat.  1820,  provided  that: 

iSee  main  edition  for  text  of  (a)] 

"(b)  Report  Requirements.- The  Commission  shall, 
on  a  biannual  basis— 

iSee  main  edition  for  text  of  (1)1 

"(2)  identify  those  facilities,  or  parts  of  facilities, 
that  could  be  effectively  utilized  or  renovated  to 
serve  as  Federal  confinement  or  correctional  facili- 
ties including  shock  incarceration  facilities; 

"(3)  identify  those  facilities,  or  parts  of  facilities, 
that  could  be  effectively  utilized  or  renovated  to 
serve  as  drug  treatment  facilities  for  nonviolent  drug 
abusers; 

"(4)  identify  those  facilities,  or  parts  of  facilities, 
that  could  be  effectively  utilized  or  renovated  to 
meet  the  needs  of  States  and  local  jurisdictions  for 
confinement  or  correctional  facilities;  and 

"(5)  transmit  a  list  of  such  facilities  to  the  Presi- 
dent and  to  the  Congress. 

CiSee  main  edition  for  text  of  (c)] 

[Section  2922(b)  of  Pub.  L.  101-510,  as  amended  by 
Pub.  L.  102-190,  div.  A,  title  X,  §  1062(b),  Dec.  5,  1991, 

105  Stat.  1475,  provided  that:  "The  amendments  made 
by  subsection  (a)  [amending  section  2819  of  Pub.  L. 
100-456  set  out  above]  shall  take  effect  with  respect  to 
the  first  report  required  to  be  submitted  under  section 
2819  of  the  National  Defense  Authorization  Act,  Fiscal 
Year  1989  [Pub.  L.  100-4563,  after  September  30, 
1990."] 

Ex.  Ord.  No.  12682.  Commission  on  Alternative 
Utilization  of  Military  Facilities 

Ex.  Ord.  No.  12682,  JiUy  7,  1989,  54  F.R.  29315,  pro- 
vided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  laws  of  the  United  States  of  Amer- 
ica, including  section  2819  of  the  Military  Construc- 
tion Authorization  Act,  1989  (Public  Law  100-456)  [10 
U.S.C.  2391  note],  it  is  hereby  ordered  as  follows: 
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Section  1.  (a)  I  hereby  establish  the  Commission  on 
Alternative  Utilization  of  Military  Facilities  ("Com- 
mission''). 

(b)  The  Commission  shall  consist  of  a  representative 
of  the  Department  of  Defense  designated  by  the  Sec- 
retary of  Defense*  a  representative  of  the  Federal 
Bureau  of  Prisons  designated  by  the  Attorney  Gener- 
al»  a  representative  of  the  National  Institute  on  Drug 
Abuse  designated  by  the  Secretary  of  Health  and 
Human  Services,  a  representative  of  the  General  Serv- 
ices Administration  designated  by  the  Administrator 
of  General  Services,  a  representative  of  the  Depart- 
ment of  Housing  and  Urban  Development  designated 
by  the  Secretary  of  Housing  and  Urban  Development, 
and  a  representative  of  the  Office  of  National  Drug 
Control  Policy  designated  by  the  Director  of  the 
Office  of  National  Drug  Control  Policy.  The  repre- 
sentative of  the  Department  of  Defense  shall  chair 
the  Commission. 

(c)  The  Secretary  of  Defense  shall  provide  such  per- 
sonnel and  support  to  the  Commission  as  the  Secre- 
tary determines  is  necessary  to  accomplish  its  mission. 

Sec.  2.  (a)  Subject  to  subsection  (b),  the  Secretary  of 
Defense  shall  prepare  and  submit  to  the  Commission 
reports  listing  active  and  nonactive  military  facilities 
that  are  underutilized  in  whole  or  in  part  or  otherwise 
excess  to  the  needs  of  the  Department  of  Defense. 

(b)  The  first  such  report  shall  be  prepared  and  sub- 
mitted as  soon  as  possible  for  inclusion  in  the  first 
report  of  the  Commission.  The  second  report  shall  be 
prepared  and  submitted  on  January  30,  1990,  and  suc- 
ceeding reports  shall  be  prepared  and  submitted  every 
other  year  commencing  on  January  30,  1992,  and  con- 
tinuing until  January  30, 1996. 

Sec.  3.  (a)  Subject  to  subsection  (b),  the  Commission 
shall  submit  a  report  to  the  President  and  then  to  the 
Congress  that  identifies  those  facilities,  or  parts  of  fa- 
cilities, from  the  list  submitted  by  the  Secretary  of  De- 
fense under  Section  2  that  could  be  effectively  utilized 
or  renovated  to  serve  as: 

(1)  minimum  security  facilities  for  nonviolent  pris- 
oners, 

(2)  drug  treatment  facilities  for  nonviolent  drug 
abusers,  and 

(3)  facilities  to  assist  the  homeless. 

(b)  The  first  report  of  the  Commission  shall  be  sub- 
mitted to  the  President  and  then  to  the  Congress  by 
September  1, 1989.  The  second,  and  succeeding  reports 
of  the  Commission,  shall  be  submitted  to  the  Presi- 
dent and  then  to  the  Congress  no  later  than  Septem- 
ber 1,  1990,  and  every  second  year  through  September 
1, 1996. 

George  Bush. 

Ex.  Orb.  No.  12788.  Defense  Economic  Aojustbcent 
Program 

Ex.  Ord.  No.  12788,  Jan.  15,  1992,  57  F.R.  2213,  pro- 
vided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States  of 
America,  including  10  U.S.C.  2391  and  the  Defense 
Economic  Adjustment,  Diversification,  Conversion, 
and  Stabilization  Act  of  1990,  enacted  as  Division  D, 
section  4001  et  seg.,  of  the  National  Defense  Authori- 
zation Act  for  Fiscal  Year  1991,  Public  Law  101-510 
[set  out  above],  and  to  provide  coordinated  Federal 
economic  adjustment  assistance  necessitated  by 
changes  in  Department  of  Defense  activities,  it  is 
hereby  ordered  as  follows: 

Section  1.  Function  of  the  Secretary  of  Defense,  The 
Secretary  of  Defense  shall,  through  the  Economic  Ad- 
justment Committee,  design  and  establish  a  Defense 
Economic  Adjustment  Program. 

Sec.  2.  Purpose  of  the  Defense  Economic  Adjustment 
Program.  The  Defense  Economic  Adjustment  Program 
shall  assist  in  the  alleviation  of  serious  community  so- 
cioeconomic effects  that  result  from  nmjor  Defense 
base  closures,  realignments,  and  Defense  contract-re- 
lated adjustments,  and  the  encroachment  of  the  civil- 


ian community  on  the  mission  of  military  installa- 
tions. 

Sec.  3.  Functions  of  the  Defense  Economic  Adjust- 
ment Program,  The  Defense  Economic  Adjustment 
Program  shall: 

(a)  Identify  problems  of  States,  regions,  metropoli- 
tan areas,  or  communities  that  result  from  major  De- 
fense base  closures,  realignments,  and  Defense  con- 
tract-related adjustments,  and  the  encroachment  of 
the  civilian  community  on  the  mission  of  military  in- 
stallations and  that  require  Federal  assistance; 

(b)  Use  and  maintain  a  uniform  socioeconomic 
impact  analysis  to  Justify  the  use  of  Federal  economic 
adjustment  resources,  prior  to  particular  realign- 
ments; 

(c)  Apply  consistent  policies,  practices,  and  proce- 
dures in  the  administration  of  Federsd  programs  that 
are  used  to  assist  Defense-affected  States,  regions, 
metropolitan  areas,  and  communities; 

(d)  Identify  and  strengthen  existing  agency  mecha- 
nisms to  coordinate  emplojnnent  opportunities  for  dis- 
placed agency  personnel; 

(e)  Identify  and  strengthen  existing  agency  mecha- 
nisms to  improve  reemployment  opportimities  for  dis- 
located Defense  industry  personnel; 

(f )  Assure  timely  consultation  and  cooperation  with 
Federal,  State,  regional,  metropolitan,  and  community 
officials  concerning  Defense-related  impacts  on  De- 
fense-affected communities'  problems; 

(g)  Assure  coordinated  interagency  and  intergovern- 
mental adjustment  assistance  concerning  Defense 
impact  problems; 

(h)  Prepare,  facilitate,  and  implement  cost-effective 
strategies  and  action  plans  to  coordinate  interagency 
and  intergovernmental  economic  adjustment  efforts; 

(i)  Encourage  effective  Federal,  State,  regional,  met- 
ropolitan, and  community  cooperation  and  concerted 
involvement  of  public  interest  groups  and  private 
sector  organizations  in  Defense  economic  adjustment 
activities; 

(J)  Serve  as  a  clearinghouse  to  exchange  information 
among  Federal,  State,  regional,  metropolitan,  and 
community  officials  involved  in  the  resolution  of  com- 
munity economic  adjustment  problems.  Such  informa- 
tion may  include,  for  example,  previous  studies,  tech- 
nical information,  and  sources  of  public  and  private  fi- 
nancing; 

(k)  Assist  in  the  diversification  of  local  economies  to 
lessen  dependence  on  Defense  activities; 

it)  Encourage  and  facilitate  private  sector  interim 
use  of  lands  and  buildings  to  generate  Jobs  as  military 
activities  diminish;  and, 

(m)  Develop  ways  to  streamline  property  disposal 
procedures  to  enable  Defense-impacted  communities 
to  acquire  base  property  to  generate  Jobs  as  military 
activities  diminish. 

Sec.  4.  Economic  Adjustment  Committee. 

(a)  Membership,  The  Economic  Adjustment  Commit- 
tee ("Committee")  shall  be  composed  of  the  following 
individuals,  or  a  designated  principal  deputy  of  these 
individuals,  and  such  other  individuals  from  the  exec- 
utive branch  as  the  President  may  designate.  Such  in- 
dividuals shall  include  the: 

(1)  Secretary  of  Agriculture; 

(2)  Attorney  Greneral; 

(3)  Secretary  of  Commerce; 

(4)  Secretary  of  Defense; 

(5)  Secretary  of  Education; 

(6)  Secretary  of  Energy; 

(7)  Secretary  of  Health  and  Human  Services; 

(8)  Secretary  of  Housing  and  Urban  Development; 

(9)  Secretary  of  the  Interior; 

(10)  Secretary  of  Labor; 

(11)  Secretary  of  State; 

(12)  Secretary  of  Transportation; 

(13)  Secretary  of  the  Treasury; 

(14)  Secretary  of  Veterans  Affairs; 

(15)  Chairman,  Council  of  Economic  Advisers; 
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(16)  Director  of  the  Office  of  Management  and 
Budget; 

(17)  Director  of  the  Office  of  Personnel  Manage- 
ment; 

(18)  Director  of  the  United  States  Arms  Control  and 
Disarmament  Agency; 

(19)  Administrator  of  the  Environmental  Protection 
Agency; 

(20)  Director  of  the  Federal  Emergency  Manage- 
ment Agency; 

(21)  Administrator  of  General  Services; 

(22)  Administrator  of  the  Small  Business  Adminis- 
tration; and, 

(23)  Postmaster  General. 

(b)  Chairman,  The  Secretaries  of  Defense,  Com- 
merce, and  Labor  shall  rotate,  on  a  yearly  basis,  as 
chairman  of  the  Committee. 

(c)  Vice  Chairman.  The  Assistant  Secretary  of  De- 
fense who  oversees  the  Department  of  Defense's 
Office  of  Economic  Adjustment  shall  serve  as  vice 
chairman  of  the  Committee.  The  vice  chairman  shall 
chair  the  Committee  in  the  absence  of  both  the  chair- 
man and  the  chairman's  designee  and  may  also  preside 
over  meetings  of  designated  representatives  of  the 
concerned  executive  agencies. 

(d)  Executive  Director,  The  head  of  the  Department 
of  Defense's  Office  of  Economic  Adjustment  shall  pro- 
vide all  necessary  policy  and  administrative  support 
for  the  Committee  and  shall  be  responsible  for  coordi- 
nating the  application  of  the  Defense  Economic  Ad- 
justment Program  to  Department  of  Defense  activi- 
ties. 

(e)  Duties.  The  Committee  shall: 

(1)  Advise,  assist,  and  support  the  Defense  Economic 
Adjustment  Program; 

(2)  Develop  procedures  for  ensuring  that  State,  re- 
gional, and  community  officials  and  representatives  of 
organized  labor  in  those  States,  municipalities,  local- 
ities, or  labor  organizations  that  are  substantially  and 
seriously  affected  by  changes  in  Defense  expenditures, 
realignments  or  closures,  or  cancellation  or  curtail- 
ment of  major  Defense  contracts,  are  notified  of  avail- 
able Federal  economic  adjustment  programs;  and, 

(3)  Report  annually  to  the  President  and  then  to  the 
Congress  on  the  work  of  the  Economic  Adjustment 
Committee  during  the  preceding  fiscal  year. 

Sec.  5.  Responsibilities  of  Executive  Agencies. 

(a)  The  head  of  each  agency  represented  on  the 
Committee  shall  designate  an  agency  representative 
to: 

(1)  Serve  as  a  liaison  with  the  Secretary  of  Defense's 
economic  adjustment  staff; 

(2)  Coordinate  agency  support  and  participation  in 
economic  adjustment  assistance  projects;  and, 

(3)  Assist  in  resolving  Defense-related  impacts  on 
Defense-affected  communities. 

(b)  All  executive  agencies  shall: 

(1)  Support,  to  the  extent  permitted  by  law,  the  eco- 
nomic adjustment  assistance  activities  of  the  Secre- 
tary of  Defense.  Such  support  may  include  the  use 
and  application  of  personnel,  technical  expertise,  legal 
authorities,  and  available  financial  resources.  This 
support  may  be  used,  to  the  extent  permitted  by  law, 
to  provide  a  coordinated  Federal  response  to  the  needs 
of  individual  States,  regions,  municipalities,  and  com- 
munities adversely  affected  by  necessary  Defense 
changes; 

(2)  Afford  priority  consideration  to  requests  from 
Defense-affected  communities  for  Federal  technical 
assistance,  financial  resources,  excess  or  surplus  prop- 
erty, or  other  requirements,  that  are  part  of  a  compre- 
hensive plan  used  by  the  Committee. 

Sec.  6.  Judicial  Review.  This  order  shall  not  be  in- 
terpreted to  create  an>  right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  by  a  party  against  the 
United  States,  its  agencies,  its  officers,  its  agents,  or 
any  person. 

Sec.  7.  Construction,  (a)  Nothing  in  this  order  shaU 
be  construed  as  subjecting  any  fimction  vested  by  law 
in,  or  assigned  pursuant  to  law  to,  any  agency  or  head 


thereof  to  the  authority  of  any  other  agency  or  officer 
or  as  abrogating  or  restricting  any  such  function  in 
any  manner. 

(b)  This  order  shall  be  effective  immediately  and 
shall  supersede  Executive  Order  No.  12049. 

George  Bush. 

§2393.  Prohibition  against  doing  business  with  cer- 
tain offerors  or  contractors 

iSee  main  edition  for  text  of  {a)  to  (c)] 

(d)  The  Secretary  of  Defense  shall  prescribe 
in  regulations  a  requirement  that  each  contrac- 
tor under  contract  with  the  Department  of  De- 
fense shall  require  each  contractor  to  whom  it 
awards  a  contract  (in  this  section  referred  to  as 
a  subcontractor)  to  disclose  to  the  contractor 
whether  the  subcontractor  is  or  is  not,  as  of  the 
time  of  the  award  of  the  subcontract,  debarred 
or  suspended  by  the  Federal  Government  from 
Government  contracting  or  subcontracting. 
The  requirement  shall  apply  to  any  subcontrac- 
tor whose  subcontract  is  in  an  amount  above 
the  small  purchase  amount  established  in  sec- 
tion 2304(g)  of  this  title. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  VIII, 
§813,  Nov.  5,  1990,  104  Stat.  1596;  Pub.  L. 
102-190,  div.  A.  title  X,  §  1061(a)(ll),  Dec.  5, 
1991,  105  Stat.  1473.) 

Amendments 

1991-^ubsec.  (d).  Pub.  L.  102-190  substituted  "Fed- 
eral Government"  for  "Federal  government". 
1990— Subsec.  (d).  Pub.  L.  101-510  added  subsec.  (d). 

§  2394.  Contracts  for  energy  or  fuel  for  military  in- 
stallations 

iSee  main  edition  for  text  ofia)1 

(b)  A  contract  may  be  made  imder  subsection 
(a)  only  after  the  approval  of  the  proposed  con- 
tract by  the  Secretary  of  Defense. 

LSee  main  edition  for  text  of(c)l 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XIII, 
§  1301(12),  Nov.  5,  1990,  104  Stat.  1668.) 

Amendments 

1990— Subsec.  (b).  Pub.  L.  101-510  substituted  "only 
after  the  approval  of  the  proposed  contract  by  the 
Secretary  of  Defense"  for  "only— 

"(1)  after  the  approval  of  the  proposed  contract  by 
the  Secretary  of  Defense;  and 

"(2)  after  the  Committees  on  Armed  Services  and 
on  Appropriations  of  the  Senate  and  House  of  Rep- 
resentatives have  been  notified  of  the  terms  of  the 
proposed  contract,  including  the  dollar  amount  of 
the  contract  and  the  amoimt  of  energy  or  fuel  to  be 
delivered  to  the  Government  under  the  contract". 

§  2394a.  Procurement  of  energy  systems  using  renew- 
able forms  of  energy 

ISee  main  edition  for  text  ofia)l 

(b)  The  Secretary  of  Defense  shall  from  time 
to  time  study  uses  for  solar  energy  and  other 
renewable  forms  of  energy  to  determine  what 
uses  of  such  forms  of  energy  may  be  cost  effec- 
tive and  reliable  in  supplying  the  energy  needs 
of  the  Department  of  Defense.  The  Secretary 
of  Defense,  based  upon  the  results  of  such  stud- 
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ies,  shall  from  time  to  time  issue  policy  guide- 
lines to  be  followed  by  the  Secretaries  of  the 
military  departments  in  carrying  out  subsection 
(a)  and  section  2857  of  this  title, 
(c)  iSee  main  edition  for  text  of  (1)1 
(2)  A  determination  under  paragraph  (1)  con- 
cerning whether  a  cost-differential  can  be  re- 
covered over  the  expected  life  of  a  system  shall 
be  made  using  the  life-cycle  cost  methods  and 
procedures  established  pursuant  to  section 
544(a)  of  the  National  Energy  Conservation 
Policy  Act  (42  U.S.C.  8254(a)). 

(As  amended  Pub.  L.  101-510,  div.  A.  title  XIII, 
§  1322(a)(7),  div.  B,  title  XXVIII,  §  2852(a),  Nov. 
5,  1990,  104  Stat.  1671,  1804;  Pub.  L.  102-25, 
title  VII,  i  701(g)(2),  Apr.  6, 1991, 105  Stat.  115.) 

Amenduents 

1991--Subsec.  (c)(2).  Pub.  L.  102-25  inserted  "(42 
U.S.C.  8254(a))"  after  "PoUcy  Act". 

1990— Subsec.  (b).  Pub.  L.  101-510.  51322(a)(7). 
struck  out  "(1)"  after  "(b)"  and  struck  out  par.  (2) 
which  read  as  follows:  "The  Secretary  of  Defense  shall 
submit  to  the  Committees  on  Armed  Services  of  the 
Senate  and  House  of  Representatives  not  less  often 
than  every  two  years  a  report  on  the  studies  conduct- 
ed pursuant  to  paragraph  (1).  Each  such  report  shall 
include  any  findings  of  the  Secretary  with  respect  to 
the  use  of  solar  energy  and  other  renewable  forms  of 
energy  in  supplying  the  energy  needs  of  the  Depart- 
ment of  Defense  and  any  recommendations  of  the  Sec- 
retary for  changes  in  law  that  may  be  appropriate  in 
light  of  such  studies." 

Subsec.  (c)(2).  (3).  Pub.  L.  101-510.  §  2852(a).  added 
par.  (2)  and  struck  out  former  pars.  (2)  and  (3)  which 
read  as  f oUows: 

"(2)  A  determination  under  paragraph  (1)  of  wheth- 
er a  cost-differential  can  be  recovered  over  the  expect- 
ed life  of  a  system  shaU  be  made  using  accepted  life- 
cycle  costing  procedures  and  shaU  include— 

"(A)  the  use  of  aU  capital  expenses  and  aU  operat- 
ing and  maintenance  expenses  associated  with  the 
energy  system  using  solar  energy  or  other  renewable 
forms  of  energy,  and  not  using  such  a  form  of 
energy,  over  the  expected  life  of  the  system  or 
diu-ing  a  period  of  25  years,  whichever  is  shorter; 

"(B)  the  use  of  fossil  fuel  costs  (and  a  rate  of  cost 
growth  for  fossU  fuel  costs)  as  determined  by  the 
Secretary  of  Defense;  and 

"(C)  the  use  of  a  discount  rate  of  7  percent  per 
year  for  aU  expenses  of  the  energy  system. 
"(3)  For  the  purpose  of  any  life-cycle  cost  analysis 
imder  this  subsection,  the  original  investment  cost  of 
the  energy  system  using  solar  energy  or  other  renew- 
able forms  of  energy  shaU  be  reduced  by  10  percent  to 
reflect  an  allowance  for  an  investment  cost  credit." 

§2397.  Employees  or  former  employees  of  defense 
contractors:  reports 

(a)  In  this  section: 

(1)  The  term  "contract"  means  a  contract 
(including  the  net  amount  of  modifications 
to,  and  the  exercise  of  options  under,  the  con- 
tract) that  is  in  an  amount  in  excess  of  the 
small  purchase  threshold  (as  defined  in  sec- 
tion 2302(7)  of  this  title),  as  in  effect  at  the 
time  that  contract  is  awarded. 

ISee  main  edition  for  text  of  (2)  and  (3);  (6)  to 
(/)] 

(As    amended    Pub.    L.     102-25,    title    VII. 
§  701(d)(6),  Apr.  6, 1991, 105  Stat.  114.) 

Abcendhents 

1991— Subsec.  (a)(1).  Pub.  L.  102-25  struck  out 
"awarded"  after  "means  a  contract"  and  substituted 


"is  in  an  amount  in  excess  of  the  small  purchase 
threshold  (as  defined  in  section  2302(7)  of  this  title), 
as  in  effect  at  the  time  that  contract  is  awarded"  for 
"involves  at  least  $25,000". 

§  2397a.  Requirements  relating  to  private  employment 
contacts  between  certain  Department  of  Defense 
procurement  officials  and  defense  contractors 

(a)  In  this  section: 

ISee  main  edition  for  text  ofil)  to  (3)1 

(4)  The  term  "designated  agency  ethics  offi- 
cial" has  the  same  meaning  as  the  term  "des- 
ignated agency  official"  in  section  109(3)  of 
the  Ethics  in  Government  Act  of  1978  (92 
Stat.  1850;  5  U.S.C.  App.). 

[See  main  edition  for  text  of  (5)  and  (6);  (6)  to 

(As  amended  Pub.  L.  101-280,  §  10(b),  May  4, 
1990, 104  Stat.  162.) 

AlflENDMENTS 

1990— Subsec.  (a)(4).  Pub.  L.  101-280  substituted 
"109(3)"  for  "209(10)". 

Effective  Date  of  1990  Amendment 

Section  10(c)  of  Pub.  L.  101-280  provided  that:  "The 
amendments  made  by  subsections  (a)  and  (b)  [amend- 
ing this  section  and  section  3730  of  Title  31.  Money 
and  Finance]  shall  take  effect  on  January  1. 1991." 

Suspension  of  Effect  of  Section 

Pub.  L.  101-510.  div.  A.  title  VIII,  §  815(a)(2).  Nov.  5. 
1990.  104  Stat.  1597.  provided  that  this  section  shall 
have  no  force  or  effect  during  the  period  beginning  on 
Dec.  1. 1990.  and  ending  on  May  31. 1991. 

Pub.  L.  101-194,  title  V.  §  507(2).  Nov.  30.  1989.  103 
Stat.  1759,  provided  that  this  section  shall  have  no 
force  or  effect  during  the  period  beginning  on  Dec.  1, 

1989.  and  ending  one  year  after  such  date. 

§  2397b.  Certain  former  Department  of  Defense  pro- 
curement officials:  limitations  on  employment  by 
contractors 

Suspension  of  Effect  of  Section 

Pub.  L.  101-510.  div.  A.  title  VIII.  §  815(a)(2).  Nov.  5. 

1990.  104  Stat.  1597.  provided  that  this  section  shall 
have  no  force  or  effect  during  the  period  beginning  on 
Dec.  1. 1990.  and  ending  on  May  31. 1991. 

Pub.  L.  101-194.  title  V,  §  507(2).  Nov.  30.  1989.  103 
Stat.  1759.  provided  that  this  section  shall  have  no 
force  or  effect  during  the  period  beginning  on  Dec,  1. 
1989.  and  ending  one  year  after  such  date. 

§  2398.  Procurement  of  gasohol  as  motor  vehicle  fuel 

(a)  DOD  Motor  Vehicles.~To  the  maximum 
extent  feasible  and  consistent  with  overall  de- 
fense needs  and  vehicle  management  practices 
prescribed  by  the  Secretary  of  Defense,  the 
Secretary  shall  make  contracts,  by  competitive 
bid  and  subject  to  appropriations,  to  purchase 
domestically  produced  alcohol  or  alcohol-gaso- 
line blends  containing  at  least  10  percent  do- 
mestically produced  alcohol  for  use  in  motor 
vehicles  owned  or  operated  by  the  Department 
of  Defense. 

(b)  Other  Federal  Fuel  Procttrements. — 
Consistent  with  the  vehicle  management  prac- 
tices prescribed  by  the  heads  of  affected  de- 
partments and  agencies  of  the  Federal  Govern- 
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ment  and  consistent  with  Executive  Order 
Niimber  12261,  whenever  the  Secretary  of  De- 
fense enters  into  a  contract  for  the  procure- 
ment of  unleaded  gasoline  that  is  subject  to  tax 
under  section  4081  of  the  Internal  Revenue 
Code  of  1986  for  motor  vehicles  of  a  depart- 
ment or  agency  of  the  Federal  Government 
other  than  the  Department  of  Defense,  the 
Secretary  shall  buy  alcohol-gasoline  blends  con- 
taining at  least  10  percent  domestically  pro- 
duced alcohol  in  any  case  in  which  the  price  of 
such  fuel  is  the  same  as,  or  lower  than,  the 
price  of  unleaded  gasoline. 

(c)  Solicitations.— Whenever  the  Secretary 
issues  a  solicitation  for  bids  to  procure  unlead- 
ed gasoline  under  subsection  (b),  the  Secretary 
shall  expressly  include  in  such  solicitation  a  re- 
quest for  bids  on  alcohol-gasoline  blends  con- 
taining at  least  10  percent  domestically  pro- 
duced alcohol. 

(As  amended  Pub.  L.  102-190,  div.  A,  title  VIII, 
§  841(a),  Dec.  5,  1991,  105  Stat.  1448.) 

References  in  Text 

Executive  Order  Number  12661,  referred  to  in 
subsec.  (b),  is  set  out  under  section  8871  of  Title  42, 
The  Public  Health  and  Welfare. 

Section  4081  of  the  Internal  Revenue  Code  of  1986, 
referred  to  in  subsec.  (b),  is  classified  to  section  4081 
of  Title  26,  Internal  Revenue  Code. 

Amendiients 

1991— Pub.  L.  102-190  designated  existing  provisions 
as  subsec.  (a),  inserted  heading,  and  added  subsecs.  (b) 
and  (c). 

Effective  Date  of  1991  Amendment 

Section  841(b)  of  Pub.  L.  102-190  provided  that: 
''Section  2398(b)  of  title  10,  United  States  Code,  as 
added  by  subsection  (a),  shall  apply  with  respect  to 
contracts  awarded  pursuant  to  solicitations  issued 
after  the  expiration  of  the  180-day  period  beginning 
on  the  date  of  the  enactment  of  this  Act  [Dec.  5, 
19913." 

Report  on  Exemptions  and  Sense  of  Congress 
Regarding  Purchase  of  Domestic  Gasohol 

For  requirement  that  Secretary  of  Defense  review 
all  exemptions  granted  for  Department  of  Defense  to 
requirements  of  this  section,  terminate  any  exemption 
determined  to  be  no  longer  appropriate,  and  submit  to 
Congress  report  on  results  of  review  not  later  than  90 
days  after  Dec.  5,  1991,  with  justification  for  exemp- 
tions that  remain  in  effect,  and  for  sense  of  Congress 
that  Department  of  Defense  vehicles  be  refueled  with 
alcohol-gasoline  blend  containing  at  least  10  percent 
domestically  produced  alcohol  if  available  along 
normal  travel  route  of  vehicle  at  same  or  lower  price 
than  unleaded  gasoline,  see  section  841(c)  and  (d)  of 
Pub.  L.  102-190.  set  out  as  a  note  under  section  8871  of 
Title  42,  The  Public  Health  and  Welfare. 

§  2399.  Operational  test  and  evaluation  of  defense  ac- 
quisition programs 

(a)  Condition  for  Proceeding  Beyond  Low- 
Rate  Initial  Production.— (1)  The  Secretary 
of  Defense  shall  provide  that  a  major  defense 
acquisition  program  may  not  proceed  beyond 
low-rate  initial  production  until  initial  oper- 
ational test  and  evaluation  of  the  program  is 
completed. 

(2)  In  this  subsection,  the  term  "major  de- 
fense acquisition  program"  means— 


(A)  a  conventional  weapons  system  that  is  a 
major  system  within  the  meaning  of  that 
term  in  section  2302(5)  of  this  title;  and 

(B)  is  designed  for  use  in  combat. 

(b)  Operational  Test  and  Evaluation.— (1) 
Operational  testing  of  a  major  defense  acquisi- 
tion program  may  not  be  conducted  until  the 
Director  of  Operational  Test  and  Evaluation  of 
the  Department  of  Defense  approves  (in  writ- 
ing) the  adequacy  of  the  plans  (including  the 
projected  level  of  funding)  for  operational  test 
and  evaluation  to  be  conducted  in  connection 
with  that  program. 

(2)  The  Director  shall  anals^e  the  results  of 
the  operational  test  and  evaluation  conducted 
for  each  major  defense  acquisition  program.  At 
the  conclusion  of  such  testing,  the  Director 
shall  prepare  a  report  stating  the  opinion  of 
the  Director  as  to— 

(A)  whether  the  test  and  evaluation  per- 
formed were  adequate;  and 

(B)  whether  the  results  of  such  test  and 
evaluation  confirm  that  the  items  or  compo- 
nents actually  tested  are  effective  and  suita- 
ble for  combat. 

(3)  The  Director  shall  submit  each  report 
under  paragraph  (2)  to  the  Secretary  of  De- 
fense, the  Under  Secretary  of  Defense  for  Ac- 
quisition, and  the  congressional  defense  com- 
mittees. Each  such  report  shall  be  submitted  to 
those  committees  in  precisely  the  same  form 
and  with  precisely  the  same  content  as  the 
report  originally  was  submitted  to  the  Secre- 
tary and  Under  Secretary  and  shall  be  accom- 
panied by  such  comments  as  the  Secretary  may 
wish  to  make  on  the  report. 

(4)  A  final  decision  within  the  Department  of 
Defense  to  proceed  with  a  major  defense  acqui- 
sition program  beyond  low-rate  initial  produc- 
tion may  not  be  made  until  the  Director  has 
submitted  to  the  Secretary  of  Defense  the 
report  with  respect  to  that  program  under 
paragraph  (2)  and  the  congressional  defense 
committees  have  received  that  report. 

(5)  In  this  subsection,  the  term  "major  de- 
fense acquisition  program"  has  the  meaning 
given  that  term  m  section  138(a)(2)(B)  of  this 
title. 

(c)  Determination  of  Quantity  of  Articles 
Required  for  Operational  Testing.— The 
quantity  of  articles  of  a  new  system  that  are  to 
be  procured  for  operational  testing  shall  be  de- 
termined by— 

(1)  the  Director  of  Operational  Test  and 
Evaluation  of  the  Department  of  Defense,  in 
the  case  of  a  new  system  that  is  a  major  de- 
fense acquisition  program  (as  defined  in  sec- 
tion 138(a)(2)(B)  of  this  title);  or 

(2)  the  operational  test  and  evaluation 
agency  of  the  military  department  concerned, 
in  the  case  of  a  new  system  that  is  not  a 
major  defense  acquisition  program. 

(d)  Impartiality  of  Contractor  Testing  Per- 
sonnel.—In  the  case  of  a  major  defense  acquisi- 
tion program  (as  defined  in  subsection  (a)(2)), 
no  person  employed  by  the  contractor  for  the 
system  being  tested  may  be  involved  in  the  con- 
duct of  the  operational  test  and  evaluation  re« 
quired  under  subsection  (a).  The  limitation  in 
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the  preceding  sentence  does  not  apply  to  the 
extent  that  the  Secretary  of  Defense  plans  for 
persons  employed  by  that  contractor  to  be  in- 
volved in  the  operation,  maintenance,  and  sup- 
port of  the  system  being  tested  when  the 
system  is  deployed  in  combat. 

(e)  Impartial  Contracted  Advisory  and  As- 
sistance Services.— (1)  The  Director  may  not 
contract  with  any  person  for  advisory  and  as- 
sistance services  with  regard  to  the  test  and 
evaluation  of  a  system  if  that  person  participat- 
ed in  (or  is  participating  in)  the  development, 
production,  or  testing  of  such  system  for  a  mili- 
tary department  or  Defense  Agency  (or  for  an- 
other contractor  of  the  Department  of  De- 
fense). 

(2)  The  Director  may  waive  the  limitation 
under  paragraph  (1)  in  any  case  if  the  Director 
determines  in  writing  that  sufficient  steps  have 
been  taken  to  ensure  the  impartiality  of  the 
contractor  in  providing  the  services.  The  In- 
spector General  of  the  Department  of  Defense 
shall  review  each  such  waiver  and  shall  include 
in  the  Inspector  General's  semi-annual  report 
an  assessment  of  those  waivers  made  since  the 
last  such  report. 

(3)  A  contractor  that  has  piurticipated  in  (or  is 
participating  in)  the  development,  production, 
or  testing  of  a  system  for  a  military  department 
or  Defense  Agency  (or  for  another  contractor 
of  the  Department  of  Defense)  may  not  be  in- 
volved (in  any  way)  in  the  establishment  of  cri- 
teria for  data  collection,  performance  assess- 
ment, or  evaluation  activities  for  the  operation- 
al test  and  evaluation. 

(f )  Source  op  Funds  for  Testing.— The  costs 
for  all  tests  required  under  subsection  (a)  shall 
be  paid  from  funds  available  for  the  system 
being  tested. 

(g)  Director's  Annual  Report.— As  part  of 
the  annual  report  of  the  Director  under  section 
138  of  this  title,  the  Director  shall  describe  for 
each  program  covered  in  the  report  the  status 
of  test  and  evaluation  activities  in  ccwnparison 
with  the  test  and  evaluation  master  plan  for 
that  program,  as  approved  by  the  Director.  The 
Director  shall  include  in  such  annual  report  a 
description  of  each  waiver  granted  imder  sub- 
section (e)(2)  since  the  last  such  report. 

(h)  Definitions.— In  this  section: 

(1)  The  term  "operational  test  and  evalua- 
tion" has  the  meaning  given  that  term  in  sec- 
tion 138(a)(2)(A)  of  this  title.  For  purposes  of 
subsection  (a),  that  term  does  not  include  an 
operational  assessment  based  exclusively  on— 

(A)  computer  modeling; 

(B)  simulation;  or 

(C)  an  analysis  of  system  requirements, 
engineering  proposals,  design  specifications, 
or  any  other  information  contained  in  pro- 
gram documents. 

(2)  The  term  "congressional  defense  com- 
mittees" means  the  Committees  on  Armed 
Services  and  the  Committees  on  Appropria- 
tions of  the  Senate  and  House  of  Representa- 
tives. 

(Added  Pub.  L.  101-189,  div.  A,  title  VIII, 
§  802(a)(1),  Nov.  29, 1989, 103  Stat.  1484.) 


Prior  Provisions 

A  prior  section  2399,  added  Pub.  L.  97-295, 
§  1(29)(A),  Oct.  12.  1982,  96  Stat.  1293,  which  related 
to  limitation  on  availability  of  appropriations  to  reim- 
burse a  contractor  for  the  cost  of  commercial  insur- 
ance, was  repealed  by  Pub.  L.  100-370,  §  1(f)(2)(B), 
July  19, 1988, 102  Stat.  846,  and  was  restated  in  section 
2324(e)(l)(L)  of  this  title  by  section  1(f)(2)(A)  of  Pub. 
L.  100-370. 

Assessment  of  Risk  in  Concurrent  Development  of 
Major  Defense  Acquisition  Systems 

Section  801  of  Pub.  L.  101-189  provided  that: 
*'(a)  Establishment  of  Policy.— The  Secretary  of 
Defense  shall  establish  guidelines  f or— 

"(1)  determining  the  degree  of  concurrency  that  is 
appropriate  for  the  development  of  major  defense 
acquisition  systems;  and 

"(2)  assessing  the  degree  of  risk  associated  with 
various  degrees  of  concurrency. 
"(b)  Report  on  Guidelines.— The  Secretary  shall 
submit  to  Congress  a  report  that  describes  the  guide- 
lines established  under  subsection  (a)  and  the  method 
used  for  assessing  risk  associated  with  concurrency. 

"(c)  Report  on  Concurrency  in  Major  Acquisition 
Programs.— (1)  The  Secretary  shall  also  submit  to 
Congress  a  report  outlining  the  risk  associated  with 
concurrency  for  each  major  defense  acquisition  pro- 
gram that  is  in  either  full-scale  development  or  low- 
rate  initial  production  as  of  Juiuary  1, 1990. 

"(2)  The  report  shall  include  consideration  of  the 
f oUowing  matters  with  respect  to  each  such  program: 
"(A)  The  degree  of  confidence  in  the  enemy  threat 
assessment  for  establishing  the  system's  require- 
ments. 
"(B)  The  t3^e  of  contract  involved. 
"(C)  The  degree  of  stabUity  in  program  funding. 
"(D)  The  level  of  maturity  of  technology  involved 
in  the  system. 

"(E)  The  availability  of  adequate  test  assets,  in- 
cluding facilities  and  ranges. 

"(P)  The  plans  for  transition  from  development  to 
production. 

"(d)  Submission  of  Reports.— The  reports  under 
subsections  (b)  and  (c)  shall  be  submitted  to  Congress 
not  later  than  March  1, 1990. 

"(e)  Definition.— For  purposes  of  this  section,  the 
term  'concurrency'  means  the  degree  of  overlap  be- 
tween the  development  and  production  processes  of  an 
acquisition  program." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2400  of  this 
title. 

§  2400.  Low-rate  initial  production  of  new  systems 

(a)  Determination  op  Quantities  To  Be  Pro- 
cured FOR  Low-Rate  Initial  Production.— -(1) 
In  the  course  of  the  development  of  a  major 
system,  the  determination  of  what  quantity  of 
articles  of  that  system  should  be  procured  for 
low-rate  initial  production  (including  the  quan- 
tity to  be  procured  for  preproduction  verifica- 
tion articles)  shall  be  made— 

(A)  when  the  milestone  II  decision  with  re- 
spect to  that  system  is  made;  and 

(B)  by  the  official  of  the  Department  of  De- 
fense who  makes  that  decision. 

(2)  In  paragraph  (1),  the  term  "milestone  II 
decision"  means  the  decision  to  approve  the 
full-scale  engineering  development  of  a  major 
system  by  the  official  of  the  Department  of  De- 
fense designated  to  have  the  authority  to  make 
that  decision. 
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(3)  Any  increase  from  a  quantity  determined 
under  paragraph  (1)  may  only  be  made  with 
the  approval  of  the  official  making  the  determi- 
nation. 

(4)  The  Secretary  of  Defense  shall  include  a 
statement  of  the  quantity  determined  under 
paragraph  (1)  in  the  first  SAR  submitted  with 
respect  to  the  program  concerned  after  that 
quantity  is  determined.  For  purposes  of  the 
preceding  sentence,  the  term  "SAR"  means  a 
Selected  Acquisition  Report  submitted  under 
section  2432  of  this  title. 

(b)  Low-Rate  Initial  Production  of  Weapon 
Systems.— Except  as  provided  in  subsection  (c), 
low-rate  initial  production  with  respect  to  a 
new  system  is  production  of  the  system  in  the 
minimum  quantity  necessary— 

(1)  to  provide  production-configured  or  rep- 
resentative articles  for  operational  tests  pur- 
suant to  section  2399  of  this  title; 

(2)  to  establish  an  initial  production  base 
for  the  system;  and 

(3)  to  permit  an  orderly  increase  in  the  pro- 
duction rate  for  the  system  sufficient  to  lead 
to  full-rate  production  upon  the  successful 
completion  of  operational  testing. 

(c)  Low-Rate  Initial  Production  of  Naval 
Vessel  and  Satellite  Programs.— (1)  With  re- 
spect to  naval  vessel  programs  and  military  sat- 
ellite programs,  low-rate  initial  production  is 
production  of  items  at  the  minimum  quantity 
and  rate  that  (A)  preserves  the  mobilization 
production  base  for  that  system,  and  (B)  is  fea- 
sible, as  determined  pursuant  to  regulations 
prescribed  by  the  Secretary  of  Defense. 

(2)  For  each  naval  vessel  program  and  mili- 
tary satellite  program,  the  Secretary  of  Defense 
shall  submit  to  Congress  a  report  providing— 

(A)  an  explanation  of  the  rate  and  quantity 
prescribed  for  low-rate  initial  production  and 
the  considerations  in  establishing  that  rate 
and  quantity; 

(B)  a  test  and  evaluation  master  plan  for 
that  program;  and 

(C)  an  acquisition  strategy  for  that  program 
that  has  been  approved  by  the  Secretary,  to 
include  the  procurement  objectives  in  terms 
of  total  quantity  of  articles  to  be  procured 
and  annual  production  rates. 

(Added   Pub.    L.    101-189,    div.    A,    title    Vlll, 
§  803(a),  Nov.  29,  1989,  103  Stat.  1487.) 

Prior  Provisions 

A  prior  section  2400  was  renumbered  section  2507  of 
this  title. 

§  2401.  Requirement  for  authorization  by  law  of  cer- 
tain contracts  relating  to  vessels  and  aircraft 

Limitation  on  Use  of  Funds  for  Contracts  for 
Lease  or  Charter  of  Any  Vessel,  Aircraft,  or 
Vehicles 

Pub.  L.  101-165,  title  IX.  §  9081.  Nov.  21,  1989.  103 
Stat.  1147.  provided  that:  "No  funds  available  to  the 
Department  of  Defense  during  the  current  fiscal  year 
and  hereafter  may  be  used  to  enter  into  any  contract 
with  a  term  of  eighteen  months  or  more  or  to  extend 
or  renew  any  contract  for  a  term  of  eighteen  months 
or  more,  for  any  vessel,  aircraft  or  vehicles,  through  a 
lease,  charter,  or  similar  agreement  without  previously 
having  been  submitted  to  the  Committees  on  Appro- 
priations of  the  House  of  Representatives  and  the 


Senate  in  the  budgetary  process:  Provided,  That  any 
contractual  agreement  which  imposes  an  estimated 
termination  liability  (excluding  the  estimated  value  of 
the  leased  item  at  the  time  of  termination)  on  the 
Grovemment  exceeding  50  per  centum  of  the  original 
purchase  value  of  the  vessel,  aircraft,  or  vehicle  must 
have  specific  authority  in  an  appropriation  Act  for  the 
obligation  of  10  per  centum  of  such  termination  liabil- 
ity." 

[§  2401a.  Renumbered  §  2350f] 

§  2403.  Mi^or  weapon  systems:  contractor  guarantees 

Written  Warranties  in  Prime  Contracts  for 
Major  Systems  Acquisitions  for  Coast  Guard 

Pub.  L.  102-143,  title  I.  Oct.  28.  1991.  105  Stat.  920, 
provided:  "That  the  Secretary  of  Transportation  shall 
issue  regulations  requiring  that  written  warranties 
shall  be  included  in  all  contracts  with  prime  contrac- 
tors for  major  systems  acquisitions  of  the  Coast 
Guard:  Provided  further.  That  any  such  written  war- 
ranty shall  not  apply  in  the  case  of  any  system  or 
component  thereof  that  has  been  furnished  by  the 
Government  to  a  contractor:  Provided  further.  That 
the  Secretary  of  Transportation  may  provide  for  a 
waiver  of  the  requirements  for  a  warranty  where:  (1) 
the  waiver  is  necessary  in  the  interest  of  the  national 
defense  or  the  warranty  would  not  be  cost  effective; 
and  (2)  the  Committees  on  Appropriations  of  the 
Senate  and  the  House  of  Representatives,  the  Com- 
mittee on  Commerce,  Science,  and  Transportation  of 
the  Senate,  and  the  Committee  on  Merchant  Marine 
and  Fisheries  of  the  House  of  Representatives  are  no- 
tified in  writing  of  the  Secretary's  intention  to  waive 
and  reasons  for  waiving  such  requirements:  Provided 
further.  That  the  requirements  for  such  written  war- 
ranties shall  not  cover  combat  damage". 

Similar  provisions  were  contained  in  the  following 
prior  appropriations  acts: 

Pub.  L.  101-516.  title  I.  Nov.  5.  1990,  104  Stat.  2158. 

Pub.  L.  101-164.  title  I,  Nov.  21.  1989.  103  Stat.  1072. 

§  2404.  Acquisition  of  petroleum:  authority  to  waive 
contract  procedures 

LSee  main  edition  for  text  ofia)  to  (c)] 

(d)  In  this  section,  the  term  "petroleum" 
means  natural  or  synthetic  crude,  blends  of 
natural  or  synthetic  crude,  and  products  re- 
fined or  derived  from  natural  or  synthetic 
crude  or  from  such  blends. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XIII, 
§  1322(a)(8),  Nov.  5,  1990,  104  Stat.  1671.) 

AMENDiyiENTS 

1990— Subsecs.  (d).  (e).  Pub.  L.  101-510  redesignated 
subsec.  (e)  as  (d)  and  struck  out  former  subsec.  (d) 
which  read  as  follows:  "The  Secretary  of  Defense  shall 
notify  the  Congress  within  10  days  of  the  date  on 
which  any  waiver  is  made  under  this  section  and  of 
the  reasons  for  the  necessity  of  exercising  such 
waiver," 

[§  2407.  Renumbered  §  2350b] 

NATO  Cooperative  Logistic  Support  Agreements 

Section  1102  of  Pub.  L.  99-661,  div.  A,  title  XI, 
§  1102,  Nov.  14.  1986.  100  Stat.  3961.  which  authorized 
Secretary  of  Defense  to  enter  Weapon  System  Part- 
nership Agreements  with  one  or  more  governments  of 
other  member  countries  of  NATO,  was  repealed  by 
Pub.  L.  101-189.  div.  A.  title  IX.  §  931(d)(2).  Nov.  29, 
1989. 103  Stat.  1535.  See  section  2350d  of  this  title. 
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NATO  Cooperative  Research  and  Developbient 

Section  1103  of  Pub.  L.  99-145,  title  XI,  §  1103,  Nov. 
8,  1985,  99  Stat.  712,  which  urged  and  requested 
member  nations  of  NATO  to  cooperate  in  research 
and  development  of  defense  equipment  and  munitions 
and  in  the  production  of  defense  equipment,  was  re- 
pealed by  Pub.  L.  101-189,  div.  A,  title  IX,  §  931(d)(1), 
Nov.  29,  1989,  103  Stat.  1535.  See  section  2350a  of  this 
title. 

Authority  op  Secretary  op  Defense  in  Connection 
With  NATO  AWACS  Program 

Pub.  L.  97-86,  title  I,  §  103,  Dec.  1,  1981,  95  Stat. 
1100,  as  amended  by  Pub.  L.  97-252,  title  I,  §  106,  Sept. 
8,  1982.  96  Stat.  720;  Pub.  L.  98-94,  title  I,  §  105,  Sept. 
24,  1983,  97  Stat.  620;  Pub.  L.  98-525,  title  I,  §  106,  Oct. 
19,  1984,  98  Stat.  2503;  Pub.  L.  99-145,  title  I,  §  106(b), 
Nov.  8,  1985,  99  Stat.  596;  Pub.  L.  99-661,  title  I,  §  106, 
Nov.  14,  1986,  100  Stat.  3827;  Pub.  L.  100-180,  title  I, 
§  109,  Dec.  4,  1987.  101  Stat.  1036,  which  set  forth  au- 
thority of  Secretary  of  Defense  in  connection  with 
NATO  AWACS  Program,  was  repealed  by  Pub.  L. 
101-189,  div.  A,  title  IX,  §  932(b),  Nov.  29.  1989,  103 
Stat.  1537.  See  section  2350e  of  this  title. 

§  2408.  Prohibition  on  persons  convicted  of  defense- 
contract  related  felonies  and  related  criminal 
penalty  on  defense  contractors 

(a)  Prohibition.— (1)  An  individual  who  is 
convicted  of  fraud  or  any  other  felony  arising 
out  of  a  contract  with  the  Department  of  De- 
fense shall  be  prohibited  from  each  of  the  fol- 
lowing: 

(A)  Working  in  a  management  or  superviso- 
ry capacity  on  any  defense  contract  or  any 
first  tier  subcontract  of  a  defense  contract. 

(B)  Serving  on  the  board  of  directors  of  any 
defense  contractor  or  any  subcontractor 
awarded  a  contract  directly  by  a  defense  con- 
tractor. 

(C)  Serving  as  a  consultant  to  any  defense 
contractor  or  any  subcontractor  awarded  a 
contract  directly  by  a  defense  contractor. 

(D)  Being  involved  in  any  other  way,  as  de- 
termined under  regulations  prescribed  by  the 
Secretary  of  Defense,  with  a  defense  contract 
or  first  tier  subcontract  of  a  defense  contract. 

iSee  main  edition  for  text  of  (2)  and  (3)1 

(b)  Criminal  Penalty.— A  defense  contractor 
or  subcontractor  shall  be  subject  to  a  criminal 
penalty  of  not  more  than  $500,000  if  such  con- 
tractor or  subcontractor  is  convicted  of  know- 
ingly— 

(1)  employing  a  person  \mder  a  prohibition 
under  subsection  (a);  or 

(2)  allowing  such  a  person  to  serve  on  the 
board  of  directors  of  such  contractor  or  sub- 
contractor. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  VIII, 
§  812,  Nov.  5,  1990,  104  Stat.  1596.) 

Aaiendments 

1990— Subsec.  (a)(1)(A).  Pub.  L.  101-510.  §  812(a)(1), 
inserted  before  period  at  end  "or  any  first  tier  subcon- 
tract of  a  defense  contract". 

Subsec.  (a)(1)(B).  Pub.  L.  101-510,  §  812(a)(2).  insert- 
ed before  period  at  end  "or  any  subcontractor  awarded 
a  contract  directly  by  a  defense  contractor". 

Subsec.  (a)(1)(C).  Pub.  L.  101-510,  §  812(a)(3),  insert- 
ed before  period  at  end  "or  any  subcontractor  awarded 
a  contract  directly  by  a  defense  contractor". 


Subsec.  (a)(1)(D).  Pub.  L.  101-510,  §  812(a)(4),  insert- 
ed before  period  at  end  "or  first  tier  subcontract  of  a 
defense  contract". 

Subsec.  (b).  Pub.  L.  101-510.  §  812(b),  inserted  "or 
subcontractor"  after  "contractor"  wherever  appearing. 

§  2409.  Contractor  employees:  protection  from  repris- 
al for  disclosure  of  certain  information 

iSee  main  edition  for  text  of  (a)  to  (c)3 

(d)  Effective  Date.— This  section  shall  not  be 
in  effect  during  the  period  when  section  2409a 
of  this  title  is  in  effect. 

(As     amended     Pub.     L.     102-25,     title     VII, 
§  701(k)(l),  Apr.  6, 1991,  105  Stat.  116.) 

Amendments 
1991— Subsec.  (d).  Pub.  L.  102-25  added  subsec.  (d). 

§  2409a.  Communicating  with  Government  officials: 
defense  contractor  requirement  to  prohibit  retali- 
atory personnel  actions 

(a)  Regulations.— (1)  The  Secretary  shall 
promulgate  regulations  containing  the  require- 
ments described  in  subsections  (b),  (c),  and  (d) 
and  such  other  provisions  as  the  Secretary  con- 
siders necessary  to  administer  such  require- 
ments. Such  regulations  shall  require  that  each 
contract  described  in  paragraph  (2)  contain  a 
clause  requiring  the  contractor  to  comply  with 
such  regulations. 

(2)  The  regulations  shall  apply  to  each  con- 
tract entered  into  by  a  contractor  and  the  De- 
partment of  Defense  for  an  amount  greater 
than  $500,000,  except  that  the  regulations  shall 
not  apply  to  any  contract  in  which  the  price  is 
based  solely  on  established  catalog  or  market 
prices  of  commercial  items  sold  in  substantial 
quantities  to  the  general  public. 

(b)  Prohibition.— The  regulations  promulgat- 
ed under  this  section  shall  prohibit  a  defense 
contractor  from  discharging  or  otherwise  dis- 
criminating against  any  employee  with  respect 
to  such  employee's  compensation  or  terms  and 
conditions  of  employment  because  the  employ- 
ee (or  any  person  acting  pursuant  to  a  request 
of  the  employee)  discloses  to  an  appropriate 
Government  official  information  concerning  a 
contract  between  the  defense  contractor  and 
the  Department  of  Defense  which  the  employ- 
ee reasonably  believes  evidences  a  violation  of 
any  Federal  law  or  regulation  relating  to  De- 
partment of  Defense  procurement  or  the  sub- 
ject matter  of  the  contract. 

(c)  Complaint  and  Investigation.— The  regu- 
lations promulgated  imder  this  section  shall  in- 
clude the  following  provisions: 

(1)  Any  employee  of  a  defense  contractor 
who  believes  that  he  or  she  has  been  dis- 
charged or  otherwise  discriminated  against  by 
the  defense  contractor  in  violation  of  regula- 
tions promulgated  under  subsection  (b)  may 
file  with  the  Secretary  a  complaint  alleging 
such  discharge  or  discrimination.  Any  such 
complaint  may  not  be  filed  more  than  180 
days  after  the  later  of  the  date  on  which  the 
violation  is  alleged  to  have  occurred  or  was 
discovered. 

(2)  A  complaint  filed  under  paragraph  (1) 
must  contain  a  certification,  signed  by  the 
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complainant,  which  states  specifically  the 
nature  of  the  alleged  discriminatory  act  and 
of  the  disclosure  giving  rise  to  such  act.  The 
certification  must  also  contain  one  of  the  fol- 
lowing statements: 

(A)  All  attempts  at  resolution  through  an 
internal  company  grievance  procedure  have 
been  exhausted. 

(B)  The  company  grievance  procedure  was 
not  used  because  the  complainant  reason- 
ably believed  it  to  be  ineffectual  or  to 
expose  the  complainant  to  employer  repris- 
als. 

(C)  The  company  has  no  company  griev- 
ance procedure. 

(3)  Upon  receipt  of  a  complaint  filed  under 
paragraph  (1),  the  Secretary  shall  serve 
notice  of  the  complaint  on  the  defense  con- 
tractor named  in  the  complaint  and  the  head 
of  the  agency  which  entered  into  the  con- 
tract. 

(4)(A)  Upon  receipt  of  a  complaint  filed 
under  paragraph  (1),  the  Secretary  shall  con- 
duct an  initial  investigation  to  determine 
whether  the  complaint  is  frivolous  or  merits 
further  investigation.  As  part  of  such  initial 
investigation,  the  Secretary  shall  find  out 
whether  the  employee  and  the  defense  con- 
tractor have  attempted  to  resolve  the  dispute. 
If  the  Secretary  determines  that  the  com- 
plaint merits  further  investigation,  the  Secre- 
tary shall,  except  as  provided  in  subpara- 
graph (B),  complete  an  investigation  of  the 
complaint  within  90  days  after  receipt  of  the 
complaint. 

(B)  If  the  Secretary  determines  that  it  is 
not  possible  to  complete  an  investigation  of  a 
complaint  within  the  90-day  period  prescribed 
in  subparagraph  (A),  the  Secretary  shall 
notify  the  employee  of  the  reasons  why  the 
investigation  cannot  be  completed  within 
such  time  period  and  of  the  date  when  the  in- 
vestigation will  be  completed.  The  Secretary 
also  may  defer  action  on  a  complaint  at  any 
time  with  the  consent  of  the  complainant  and 
the  defense  contractor. 

(C)  Not  later  than  30  days  after  an  investi- 
gation is  completed,  the  Secretary  of  Defense 
shall  provide  a  written  report  of  the  results  of 
the  investigation  to  the  complainant,  any 
person  acting  on  behalf  of  the  complainant, 
and  the  defense  contractor  alleged  to  have 
committed  the  violation. 

(D)  Within  90  days  after  providing  a  report 
of  the  results  of  an  investigation  of  a  com- 
plaint, the  Secretary  shall  issue  an  order  pro- 
viding the  relief  prescribed  in  paragraph  (5) 
or  denying  the  complaint,  unless  the  proceed- 
ing on  the  complaint  is  terminated  by  the 
Secretary  on  the  basis  of  a  settlement  agree- 
ment entered  into  by  the  Secretary  and  the 
defense  contractor  alleged  to  have  committed 
such  violation. 

(E)  An  order  of  the  Secretary  under  this 
section  shall  be  made  on  the  record  after 
notice  and  opportunity  for  an  agency  hearing. 
In  issuing  an  order,  the  Secretary  shall  follow 
procedures  that  are  as  informal  as  practica- 
ble, consistent  with  principles  of  fundamental 
fairness.  At  a  minimimi,  the  Secretary  shall 
afford  the  complainant  and  the  defense  con- 


tractor an  opportunity  to  submit  in  writing 
information  and  arguments  in  opposition  to 
the  conclusion  of  the  report  of  the  results  of 
the  investigation. 

(P)  The  Secretary  may  not  enter  into  a  set- 
tlement agreement  terminating  a  proceeding 
on  a  complaint  without  the  participation  and 
consent  of  the  complainant. 

(5)  If,  in  response  to  a  complaint  filed  under 
paragraph  (1),  the  Secretary  determines  that  a 
violation  of  regulations  promulgated  under  sub- 
section (b)  has  occurred,  the  Secretary  may 
issue,  separately  or  in  combination,  any  of  the 
following: 

(A)  An  order  that  the  defense  contractor 
who  committed  such  violation  take  affirma- 
tive action  to  abate  the  violation. 

(B)  An  order  that  such  contractor  reinstate 
the  complainant  to  the  position  held  by  such 
individual  when  discharged,  together  with 
the  compensation  (including  back  pay),  em- 
ployment benefits,  and  other  terms  and  con- 
ditions of  his  or  her  emplojonent. 

(C)  An  assessment  against  such  contractor 
(at  the  request  of  the  complainant)  of  a  sum 
equal  to  the  aggregate  amoimt  of  all  costs 
and  expenses  (including  attorneys'  fees  and 
expert  witnesses'  fees)  reasonably  incurred  by 
the  complainant  for,  or  in  connection  with, 
bringing  the  complaint  on  which  the  order 
was  issued,  as  determined  by  the  Secretary, 

(6)  In  determining  whether  a  violation  of  reg- 
ulations promulgated  under  subsection  (b)  has 
occurred,  the  Secretary  shall  use  the  standard 
of  proof  that  is  used  by  the  Merit  Systems  Pro- 
tection Board  in  proceedings  under  section  1221 
of  title  5,  as  described  in  paragraphs  (1)  and  (2) 
of  section  1221(e)  of  that  title. 

(d)  Review  and  Enforcement.— (1)  Any 
person  adversely  affected  or  aggrieved  by  an 
order  issued  under  subsection  (c)(5)(B)  may 
obtain  review  of  the  order's  conformance  with 
this  section  and  the  regulations  promulgated 
under  this  section  in  the  United  States  court  of 
appeals  for  the  circuit  in  which  the  violation  al- 
leged in  the  order  occurred.  No  petition  seeking 
such  review  may  be  filed  more  than  60  days 
after  issuance  of  the  Secretary's  order.  Review 
shall  conform  to  chapter  7  of  title  5. 

(2)  An  order  of  the  Secretary  with  respect  to 
which  review  could  have  been  obtained  under 
paragraph  (1)  shall  not  be  subject  to  judicial 
review  in  any  criminal  or  other  civil  proceeding. 

(3)  Whenever  a  person  has  failed  to  comply 
with  an  order  issued  under  subsection  (c)(5)(B), 
the  Secretary  shall  file  an  action  for  enforce- 
ment of  such  order  in  the  United  States  district 
court  for  the  district  in  which  the  violation  was 
f oirnd  to  have  occurred.  In  any  action  brought 
under  this  subsection,  the  court  may  grant  ap- 
propriate relief,  including  injunctive  relief,  and 
compensatory  and  exemplary  damages. 

(4)  Any  nondiscretionary  duty  imposed  by  the 
regulations  under  this  section  shall  be  enforcea- 
ble in  a  mandamus  proceeding  brought  imder 
section  1361  of  title  28. 

(e)  Definitions.— -In  this  section: 

(1)  The  term  "appropriate  Government  of- 
ficial" includes— 
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(A)  an  officer  or  employee  of  the  Depart- 
ment of  Defense  responsible  for  command, 
direct  staff  assistance  to  a  commander,  con- 
tract administrator,  program  management, 
audit,  inspection,  investigation,  or  enforce- 
ment of  any  law  or  regulation  relating  to 
Government  procurement  or  the  subject 
matter  of  the  contract; 

(B)  a  Member  of  Congress  or  an  officer  or 
employee  of  Congress,  the  General  Ac- 
coimting  Office,  the  Congressional  Budget 
Office,  or  the  Office  of  Technology  Assess- 
ment; and 

(C)  any  other  officer  or  employee  of  the 
United  States  whose  duties  include  the  in- 
vestigation or  enforcement  of  any  law,  rule, 
or  regulation  relating  to  Government  pro- 
curement or  the  subject  matter  of  the  con- 
tract. 

(2)  The  term  "defense  contractor"  means 
any  employer  providing  goods  or  services, 
under  contract,  to  the  Department  of  De- 
fense. 

(3)  The  term  "Secretary"  means  the  Secre- 
tary of  Defense. 

(4)  The  term  "information  concerning  a 
contract"  means,  with  respect  to  a  contract 
with  the  Department  of  Defense,  information 
about  cost,  price,  compliance  with  specifica- 
tions, meeting  the  user's  requirements,  user 
safety,  use  or  disposition  of  services,  real 
property  or  personal  property  acquired  under 
the  contract,  the  procurement  process  (in- 
cluding competition,  negotiation,  award,  and 
administration),  and  relationships  with  Gov- 
ernment personnel,  competitors,  or  subcon- 
tractors. 

(f)  Expiration  of  Section.— This  section 
shall  cease  to  be  in  effect  on  November  5,  1994. 

(Added  Pub.  L.  101-510,  div.  A,  title  VIII, 
§  837(a)(1),  Nov.  5,  1990,  104  Stat.  1616,  and 
amended  Pub.  L.  102-25,  title  VII,  §  701(j)(4), 
(k)(2),  Apr.  6,  1991, 105  Stat.  116, 117.) 

ABOSNDBfENTS 

1991— Subsec.  (c)(5).  (6).  Pub.  L.  102-25,  §  701(j)(4), 
realigned  margins  of  par.  (5)  introductory  provisions, 
subpars.  (A)  to  (C).  and  par.  (6). 

Subsec.  (f ).  Pub.  L.  102-25.  §  701(k)(2),  added  subsec. 
(f). 

Effective  Date 

Section  837(b)  of  Pub.  L.  101-510.  as  amended  by 
Pub.  li.  102-25.  title  VH.  §  701(k)(3).  Apr.  6.  1991.  105 
Stat.  117.  provided  that:  "Section  2409a  of  title  10. 
United  States  Code,  as  added  by  subsection  (a),  shall 
apply  to  contracts  entered  into  during  the  period  be- 
ginning on  the  date  which  is  180  days  after  the  date  of 
the  enactment  of  this  Act  [Nov.  5. 1990]." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2409  of  this 
title. 

§  2410a.  Appropriated  funds:  availability  for  certain 
contracts  for  12  months 

Funds  appropriated  to  the  Department  of  De- 
fense for  a  fiscal  year  shall  be  available  for  pay- 
ments imder  contracts  for  any  of  the  following 
purposes  for  12  months  beginning  at  any  time 
during  the  fiscal  year: 


(1)  The  maintenance  of  tools,  equipment, 
and  facilities. 

ISee  main  edition  for  text  of  (2)  and  (3)1 

(4)  The  operation  of  equipment. 

(As  amended  Pub.  L.  102-190,  div.  A,  title  III, 
§  342,  Dec.  5, 1991, 105  Stat.  1343.) 

Amendbcents 

1991-Par.  (1).  Pub.  L.  102-190.  §342(1).  inserted 
".  equipment."  after  "tools". 
Par.  (4).  Pub.  L.  102-190,  §  342(2).  added  par.  (4). 

CHAPTER  142— PROCUREMENT  TECHNICAL  AS- 
SISTANCE COOPERATIVE  AGREEMENT  PRO- 
GRAM 

Sec. 

2417.  Administrative  costs. 

2418.  Regulations. 

Amendments 

1990-Pub.  L.  101-510.  div.  A.  title  VIII.  §  814(a)(2). 
Nov.  5.  1990.  104  Stat.  1597.  added  item  2417  and  re- 
designated former  item  2417  as  2418. 

§2411.  Definitions 

In  this  chapter: 

(1)  The  term  "eligible  entity"  means  any  of 
the  following: 

iSee  main  edition  for  text  of  (A)  to  (Ol 

(D)  A  tribal  organization,  as  defined  in 
section  Ail)  of  the  Indian  Self -Determina- 
tion and  Education  Assistance  Act  (Public 
Law  93-638;  25  U.S.C.  450b(Z)),  or  an  eco- 
nomic enterprise,  as  defined  in  section  3(e) 
of  the  Indian  Financing  Act  of  1974  (Public 
Law  93-262;  25  U.S.C.  1452(e)),  whether  or 
not  such  economic  enterprise  is  organized 
for  profit  purposes  or  nonprofit  purposes. 

ISee  main  edition  for  text  of  (2)  to  (4)1 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VIII, 
§  853(e),  Nov.  29,  1989,  103  Stat.  1519;  Pub.  L. 
102-25,  title  VII,  §  701(j)(5),  Apr.  6,  1991,  105 
Stat.  116.) 

Amendments 

1991-Par.  (1)(D).  Pub.  L.  102-25.  which  directed  the 
substitution  of  "for  profit  purposes  or  nonprofit"  for 
"for-profit  and  nonprofit",  was  executed  by  making 
the  substitution  for  "for-profit,  or  nonprofit"  to  re- 
flect the  probable  intent  of  Congress. 

1989--Par.  (1)(D).  Pub.  L.  101-189  substituted  "sec- 
tion 4(Z)"  for  "section  4(c)"  and  "25  U.S.C.  450b(Z)"  for 
"25  U.S.C.  450(c)". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2414  of  this 
title. 

§  2414.  Limitation 

(a)  In  General.— The  value  of  the  assistance 
furnished  by  the  Secretary  to  any  eligible 
entity  to  carry  out  a  procurement  technical  as- 
sistance program  under  a  cooperative  agree- 
ment imder  this  chapter  during  any  fiscal  year 
may  not  exceed— 
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(1)  in  the  case  of  a  program  operating  on  a 
Statewide  basis,  other  than  a  program  re- 
ferred to  in  clause  (3)  or  (4),  $300,000; 

(2)  in  the  case  of  a  program  operating  on 
less  than  a  Statewide  basis,  other  than  a  pro- 
gram referred  to  in  clause  (3)  or  (4),  $150,000; 

(3)  in  the  case  of  a  program  operated 
wholly  within  one  service  area  of  the  Bureau 
of  Indian  Affairs  by  an  eligible  entity  re- 
ferred to  in  section  2411(1)(D)  of  this  title, 
$150,000;  or 

(4)  in  the  case  of  a  program  operated 
wholly  within  more  than  one  service  area  of 
the  Bureau  of  Indian  Affairs  by  an  eligible 
entity  referred  to  in  section  2411(1)(D)  of  this 
title,  $300,000. 

(b)  Determinations  on  Scope  of  Oper- 
ations.—A  determination  of  whether  a  procure- 
ment technical  assistance  program  is  operating 
on  a  Statewide  basis  or  on  less  than  a  Statewide 
basis  or  is  operated  wholly  within  one  or  more 
service  areas  of  the  Bureau  of  Indian  Affairs  by 
an  eligible  entity  referred  to  in  section 
2411(1)(D)  of  this  title  shall  be  made  in  accord- 
ance with  regulations  prescribed  by  the  Secre- 
tary of  Defense. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VIII, 
§  819(c),  Nov.  29,  1989,  103  Stat.  1503;  Pub.  L. 
102-25,  title  VII,  §  701(f)(7),  Apr.  6,  1991,  105 
Stat.  115.) 

AAiENDBoarrs 

1991— Subsec.  (b).  Pub.  L.  102-25  substituted  "sec- 
tion 2411(1)(D)"  for  "section  2411(a)(1)(D)". 

1989-Subsec.  (a).  Pub.  L.  101-189,  §  819(c)(1).  added 
pars.  (1)  to  (4)  and  struck  out  former  pars.  (1)  and  (2) 
which  read  as  follows: 

"(1)  in  the  case  of  a  program  operating  on  a  State- 
wide basis,  $300,000;  or 

"(2)  in  the  case  of  a  program  operating  on  less  than 
a  Statewide  basis,  $150,000." 

Subsec.  (b).  Pub.  L.  101-189,  §  819(c)(2).  inserted  "or 
is  operated  whoUy  within  one  or  more  service  areas  of 
the  Bureau  of  Indian  Affairs  by  an  eligible  entity  re- 
ferred to  in  section  2411(a)(1)(D)  of  this  title"  after 
"or  on  less  than  a  Statewide  basis". 

§  2417.  Administrative  costs 

The  Director  of  the  Defense  Logistics  Agency 
may  use,  out  of  the  amount  appropriated  for  a 
fiscal  year  for  operation  and  maintenance  for 
the  procurement  technical  assistance  program 
authorized  by  this  chapter,  an  amoimt  not  ex- 
ceeding three  percent  of  such  amount  to  defray 
the  expenses  of  administering  the  provisions  of 
this  chapter  during  such  fiscal  year. 

(Added  Pub.  L.  101-510,  div.  A,  title  VIII, 
§  814(a)(1)(B),  Nov.  5,  1990,  104  Stat.  1596.) 

Prior  Provisions 

A  prior  section  2417  was  renimibered  section  2418  of 
this  title. 

Effective  Date 

Section  814(b)  of  Pub.  L.  101-610  provided  that: 
"Section  2417  of  title  10,  United  States  Code,  as  added 
by  subsection  (a),  shall  apply  with  respect  to  fiscal 
year  1991  and  each  fiscal  year  thereafter." 

§  2418.  Regulations 

The  Secretary  of  Defense  shall  prescribe  reg- 
ulations to  carry  out  this  chapter. 


(Added  Pub.  L.  98-525,  title  XII,  §  1241(a)(1). 
Oct.  19.  1984,  98  Stat.  2606,  §  2416;  renumbered 
§2417,  Pub.  L.  99-500,  §  101(c)  [title  X, 
§  957(a)(1)(A)].  Oct.  18,  1986,  100  Stat.  1783-82. 
1783-174,  and  Pub.  L.  99-591,  §  101(c)  [title  X. 
§  957(a)(l)(A)3,  Oct.  30,  1986,  100  Stat.  3341-82, 
3341-174,  and  Pub.  L.  99-661,  div.  A,  title  IX, 
formerly  title  IV,  §  957(a)(1)(A),  Nov.  14,  1986, 
100  Stat.  3954,  renumbered  title  IX,  Pub.  L. 
100-26,  §  3(5),  Apr.  21,  1987,  101  Stat.  273;  re- 
numbered §  2418,  Pub.  L.  101-510,  div.  A,  title 
VIII,  §  814(a)(1)(A),  Nov.  5,  1990,  104  Stat. 
1596.) 

AMENDBoarrs 

1990— Pub.  L.  101-510  renumbered  section  2417  of 
this  title  as  this  section. 

CHAPTER  143-.PRODUCTION  BY  MILITARY 
AGENCIES 

Sec. 

2423.  Laundry  and  dry  cleaning  services:  procure- 

ment from  facilities  operated  by  the  Navy 
Resale  and  Services  Support  Office. 

2424.  Procurement  of  supplies  and  services  from 

exchange  stores  outside  the  United  States. 

Amendments 

1989-Pub.  L.  101-189,  div.  A,  title  III.  §§  323(b), 
324(b),  Nov.  29,  1989,  103  Stat.  1414,  1415,  added  items 
2423  and  2424. 

§2423.  Laundry  and  dry  cleaning  services:  procure- 
ment from  facilities  operated  by  the  Navy  Resale 
and  Services  Support  Office 

(a)  Authority.— The  Secretary  of  Defense 
may  authorize  an  element  of  the  Department 
of  Defense  to  enter  into  a  contract  (through 
the  use  of  procedures  other  than  competitive 
procedures)  with  a  laimdry  and  dry  cleaning  fa- 
cility operated  by  the  Navy  Resale  and  Services 
Support  Office  to  procure  laundry  and  dry 
cleaning  services  for  the  armed  forces  outside 
the  United  States. 

(b)  Application.— Subsection  (a)  shall  apply 
only  with  respect  to  a  laundry  and  dry  cleaning 
facility  of  the  Navy  Resale  and  Services  Sup- 
port Office  that  began  operating  before  Octo- 
ber 1,  1989. 

(Added  Pub.  L.  101-189,  div.  A,  title  III, 
§  323(a),  Nov.  29,  1989,  103  Stat.  1414.) 

§  2424.  Procurement  of  supplies  and  services  from  ex- 
change stores  outside  the  United  States 

(a)  Authority.— The  Secretary  of  Defense 
may  authorize  an  element  of  the  Department 
of  Defense  to  enter  into  a  contract  (through 
the  use  of  procedures  other  than  competitive 
procedures)  with  an  exchange  store  operated 
under  the  jurisdiction  of  the  Secretary  of  a 
military  department  outside  the  United  States 
to  procure  supplies  or  services  for  use  by  the 
armed  forces  outside  the  United  States. 

(b)  Limitations.— (1)  A  contract  may  not  be 
entered  into  under  subsection  (a)  in  an  amount 
in  excess  of  $50,000. 

(2)  Supplies  provided  under  a  contract  en- 
tered into  under  subsection  (a)  shaU  be  provid- 
ed from  the  stocks  of  the  exchange  store  on 
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hand  as  of  the  date  the  contract  is  entered  into 
with  that  exchange  store. 

(3)  A  contract  entered  into  with  an  exchange 
store  under  subsection  (a)  may  not  provide  for 
the  procurement  of  services  not  regularly  pro- 
vided by  that  exchange  store. 

(Added    Pub.    L.    101-189.    div.    A,    title    III, 
§  324(a),  Nov.  29,  1989,  103  Stat.  1414.) 

CHAPTER  144— MAJOR  DEFENSE  ACQUISITION 
PROGRAMS 

§  2430.  Major  defense  acquisition  program  deHned 

Major  Defense  Acquisition  Pilot  Program 

Pub.  L.  101-510,  div.  A,  title  VIII,  §  809.  Nov.  5,  1990, 
104  Stat.  1593,  provided  that: 

"(a)  Authority  To  Conduct  Pilot  Program.— The 
Secretary  of  Defense  may  conduct  a  pilot  program  for 
the  purpose  of  determining  the  potential  for  increas- 
ing the  efficiency  and  effectiveness  of  the  acquisition 
process  in  major  defense  acquisition  programs. 

"(b)  Designation  of  Participating  Programs.— (1) 
Subject  to  paragraph  (2),  the  Secretary  may  designate 
not  more  than  six  major  defense  acquisition  programs 
for  participation  in  the  pilot  program. 

"(2)  The  Secretary  may  designate  for  participation 
in  the  pilot  program  only  those  major  defense  acquisi- 
tion programs  specifically  authorized  to  be  so  desig- 
nated in  a  law  authorizing  appropriations  for  such 
program  enacted  after  the  date  of  the  enactment  of 
this  Act  [Nov.  5, 19903. 

"(c)  Conduct  of  Pilot  Program.— (1)  In  the  case  of 
each  major  defense  acquisition  program  designated  for 
participation  in  the  pilot  program,  the  Secretary— 
"(A)  shall  conduct  the  program  in  accordance  with 
standard  commercial,  industrial  practices;  and 

"(B)  may  waive  or  limit  the  applicability  of  any 
provision  of  law  that  is  specifically  authorized  to  be 
waived  in  the  law  authorizing  appropriations  re- 
ferred to  in  subsection  (b)(2)  and  that  prescribes— 
"(i)  procedures  for  the  procurement  of  supplies 
or  services; 

"(ii)  a  preference  or  requirement  for  acquisition 
from  any  source  or  class  of  sources; 

"(ill)  any  requirement  related  to  contractor  per- 
formance; 

"(iv)  any  cost  allowability,  cost  accounting,  or 
auditing  requirements;  or 

"(V)  any  requirement  for  the  management  of, 
testing  to  be  performed  under,  evaluation  of,  or  re- 
porting on  a  major  defense  acquisition  program. 
"(2)  The  waiver  authority  provided  in  paragraph 
(1)(B)  does  not  apply  to  a  provision  of  law  if,  as  deter- 
mined by  the  Secretary— 

"(A)  a  purpose  of  the  provision  is  to  ensure  the  fi- 
nancial integrity  of  the  conduct  of  a  Federal  Gov- 
ernment program;  or 

"(B)  the  provision  relates  to  the  authority  of  the 
Inspector  General  of  the  Department  of  Defense. 
"(d)  Designation  as  Defense  Enterprise  Program.— 
The  Secretary  shall  designate  each  participating 
major  defense  acquisition  program  as  a  defense  enter- 
prise program  imder  section  2436  of  title  10,  United 
States  Code.  The  Secretary  may  waive  the  applicabil- 
ity of  the  requirement  of  this  subsection  or  any  provi- 
sion of  such  section  2436  to  any  such  acquisition  pro- 
gram if  he  determines  that  such  a  waiver  is  necessary 
for  the  purpose  of  the  pilot  program. 

"(e)  Regulations.- (1)  Not  later  than  270  days  after 
the  date  of  the  enactment  of  this  Act  [Nov.  5,  1990], 
the  Secretary  shall  publish  proposed  regulations  to 
implement  this  section  and  an  invitation  for  public 
comment  on  the  proposed  regulations.  Not  later  than 
one  year  after  such  date,  the  Secretary  shall  promul- 
gate final  regulations  to  implement  this  section. 

"(2)(A)  The  Secretary  may  not  waive  or  limit  the  ap- 
plicability of  a  law  to  a  major  defense  acquisition  pro- 


gram under  subsection  (c)(1)(B)  unless  the  Secretary 
first  prescribes  regulations  specifying  the  waiver  or 
limitation. 

"(B)  In  the  case  of  a  waiver  or  limitation  of  the  ap- 
plicability of  a  requirement  imposed  by  a  statute,  in- 
cluding a  regulation  prescribed  to  implement  such 
statutory  requirement,  the  following  procedures  shall 
apply: 

"(i)  The  Secretary  shall  publish  the  proposed 
waiver  or  limiting  regulations  and  provide  an  oppor- 
timity  for  public  comment  on  the  proposed  regula- 
tions for  a  period  of  not  less  than  60  days. 

"(ii)  If  a  Federal  Government  official  outside  the 
Department  of  Defense  has  the  responsibility  for 
implementation  of  the  statute,  the  Secretary  shall 
consult  with  such  official  regarding  the  proposed 
waiver  or  limitation  before  publishing  the  proposed 
waiver  or  limiting  regulations  imder  clause  (i). 
"(3)  The  Secretary  may  prescribe  separate  regula- 
tions for  one  or  more  major  defense  acquisition  pro- 
grams designated  by  the  Secretary  for  participation  in 
the  pilot  program. 

"(f)  Notification  and  Ib«»lementation.— (1)  The 
Secretary  shall  transmit  to  the  congressional  defense 
committees  a  written  notification  of  each  major  de- 
fense acquisition  program  proposed  to  be  designated 
by  the  Secretary  for  participation  in  the  pilot  pro- 
gram. 

"(2)  If  the  Secretary  proposes  to  waive  or  limit  the 
applicability  of  any  provision  of  law  to  a  major  de- 
fense acquisition  program  imder  the  pilot  program  in 
accordance  with  this  section,  the  Secretary  shall  in- 
clude in  the  notification  regarding  that  acquisition 
program— 

"(A)  the  provision  of  law  proposed  to  be  waived  or 
limited; 

"(B)  the  effects  of  such  provision  of  law  on  the  ac- 
quisition, including  specific  examples; 

"(C)  the  actions  taken  to  ensure  that  the  waiver  or 
limitation  will  not  reduce  the  efficiency,  integrity, 
and  effectiveness  of  the  acquisition  process  used  for 
the  major  defense  acquisition  program;  and 

"(D)  specific  budgetary  and  personnel  savings,  if 
any,  that  will  result  from  the  waiver  or  limitation. 
"(g)  Limitation  on  Waiver  Authority.— The  appli- 
cability of  the  following  requirements  of  law  may  not 
be  waived  or  limited  under  subsection  (c)(1)(B)  with 
respect  to  a  major  defense  acquisition  program: 
"(1)  The  requirements  of  this  section. 
"(2)  The  requirements  contained  in  any  law  en- 
acted on  or  after  the  date  of  the  enactment  of  this 
Act  [Nov.  5,  1990]  if  that  law  designates  such  major 
defense  acquisition  program  as  a  participant  in  the 
pilot  program,  except  to  the  extent  that  a  waiver  of 
such  requirement  is  specifically  authorized  for  such 
major  defense  acquisition  program  in  a  law  enacted 
on  or  after  such  date. 

"(h)  Termination  of  Authority.— The  authority  to 
waive  or  limit  the  applicability  of  any  law  under  this 
section  may  not  be  exercised  after  September  30, 1992. 
"(i)  Definition.— In  this  section  the  term  'major  de- 
fense acquisition  program*  shall  have  the  meaning 
given  such  term  in  section  2430  of  title  10,  United 
States  Code." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  138, 1621,  1733, 
1737,  2438  of  this  title. 

§2431.     Weapons     development     and     procurement 
schedules 

iSee  main  edition  for  text  o/(a)] 

(b)  Any  report  required  to  be  submitted 
under  subsection  (a)  shall  include  detailed  and 
summarized  information  with  respect  to  each 
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weapon  system  covered  and  shall  specifically 
include— 

(1)  the  development  schedule,  including  es- 
timated annual  costs  until  development  is 
completed; 

(2)  the  planned  procurement  schedule,  in- 
cluding the  best  estimate  of  the  Secretary  of 
Defense  of  the  annual  costs  and  units  to  be 
procured  until  procurement  is  completed; 

(3)  to  the  extent  required  by  the  second 
sentence  of  subsection  (a),  the  result  of  all 
operational  testing  and  evaluation  up  to  the 
time  of  the  submission  of  the  report,  or,  if 
operational  testing  and  evaluation  has  not 
been  conducted,  a  statement  of  the  reasons 
therefor  and  the  results  of  such  other  testing 
and  evaluation  as  has  been  conducted;  and 

(4)  the  most  efficient  production  rate  and 
the  most  efficient  acquisition  rate  consistent 
with  the  program  priority  established  for 
such  weapon  system  by  the  Secretary  con- 
cerned. 

(c)  In  the  case  of  any  weapon  system  for 
which  procurement  funds  have  not  been  previ- 
ously requested  and  for  which  funds  are  first 
requested  by  the  President  in  any  fiscal  year 
after  the  Budget  for  that  fiscal  year  has  been 
submitted  to  Congress,  the  same  reporting  re- 
quirements shall  be  applicable  to  that  system  in 
the  same  manner  and  to  the  same  extent  as  if 
funds  had  been  requested  for  that  system  in 
that  budget. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XIII, 
§  1301(13),  title  XIV,  §  1484(f)(3),  Nov.  5,  1990, 

104  Stat.  1668,  1717.) 

Amendments 

1990~Subsec.  (b).  Pub.  L.  101-510,  §  1484(f)(3),  sub- 
stituted "covered  and  shall  specifically  include"  for 
"covered,  and  specifically  include,  but  not  be  limited 
to"  in  introductory  provisions. 

Pub.  L.  101-510,  §  1301(13),  redesignated  subsec.  (c) 
as  (b),  struck  out  "or  (b)"  after  "under  subsection  (a)", 
and  struck  out  former  subsec.  (b)  which  read  as  fol- 
lows: "The  Secretary  of  Defense  shall  submit  a  supple- 
mental report  to  Congress  not  less  than  30,  or  more 
than  90,  days  before  the  award  of  any  contract,  or  the 
exercise  of  any  option  in  a  contract,  for  the  procure- 
ment of  any  such  weapon  system  (other  than  procure- 
ment of  units  for  operational  testing  and  evaluation, 
or  long  lead-time  items,  or  both),  unless— 

"(1)  the  contractor  or  contractors  for  that  system 
have  not  yet  been  selected  and  the  Secretary  of  De- 
fense determines  that  the  submission  of  that  report 
would  adversely  affect  the  source  selection  process 
and  notifies  Congress  in  writing,  prior  to  such 
award,  of  that  determination,  stating  his  reasons 
therefor;  or 

"(2)  the  Secretary  of  Defense  determines  that  the 
submission  of  that  report  would  otherwise  adversely 
affect  the  vital  security  interests  of  the  United 
States  and  notifies  Congress  in  writing  of  that  deter- 
mination at  least  30  days  prior  to  the  award,  stating 
his  reasons  therefor." 

Subsecs.  (c),  (d).  Pub.  L.  101-510,  §  1301(13)(C),  re- 
designated subsecs.  (c)  and  (d)  as  (b)  and  (c),  respec- 
tively. 

Missile  Defense  Program 

Pub.  L.  102-190,  div.  A,  title  II,  part  C.  Dec.  5,  1991, 

105  Stat.  1321,  provided  that: 

"SEC.  231.  SHORT  TITLE. 

"This  part  may  be  cited  as  the  'Missile  Defense  Act 
of  1991'. 


"SEC.    232.    MISSILE    DEFENSE    GOAL    OF    THE 
UNITED  STATES, 
"(a)  Missile  Defense  Goal.— It  is  a  goal  of  the 
United  States  to— 

"(1)  deploy  an  anti-ballistic  missile  system,  includ- 
ing one  or  an  adequate  additional  number  of  anti- 
ballistic  missile  sites  and  space-based  sensors,  that  is 
capable  of  providing  a  highly  effective  defense  of 
the  United  States  against  limited  attacks  of  ballistic 
missiles; 
"(2)  maintain  strategic  stability;  and 
"(3)  provide  highly  effective  theater  missile  de- 
fenses (TMDs)  to  forward-deployed  and  expedition- 
ary elements  of  the  Armed  Forces  of  the  United 
States  and  to  friends  and  allies  of  the  United  States. 
"(b)  Endorsement  of  Additional  Measures.— As  an 
additional  component  of  the  overall  goal  of  protecting 
the  United  States  against  the  threat  posed  by  ballistic 
missiles.  Congress  endorses  such  additional  measures 
as— 

"(1)  joint  discussions  between  the  United  States 
and  the  Soviet  Union  on  strengthening  nuclear  com- 
mand and  control,  to  include  discussions  concerning 
the  use  of  permissive  action  links  and  post-launch 
destruct  mechanisms  on  all  intercontinental-range 
ballistic  missiles  of  the  two  nations; 

"(2)  reductions  that  enhance  stability  in  strategic 
weapons  of  the  United  States  and  Soviet  Union  to 
levels  below  the  limitations  of  the  Strategic  Arms 
Reduction  Talks  (START)  Treaty,  to  include  the 
down-loading  of  multiple  warhead  ballistic  missiles; 
and 

"(3)  reinvigorated  efforts  to  halt  the  proliferation 
of  ballistic  missiles  and  weapons  of  mass  destruction. 

"SEC.  233.  IMPLEMENTATION  OF  GOAL. 

"(a)  In  General.— To  implement  the  goal  specified 
in  section  232(a),  the  Congress— 

"(1)  directs  the  Secretary  of  Defense  to  take  the 
actions  specified  in  subsection  (b);  and 

"(2)  urges  the  President  to  take  the  actions  de- 
scribed in  subsection  (c). 
"(b)  Actions  of  the  Secretary  of  Defense.— 

"(1)  Theater  missile  defense  options.— The  Secre- 
tary of  Defense  shall  aggressively  pursue  the  devel- 
opment of  advanced  theater  missile  defense  systems, 
with  the  objective  of  downselectlng  and  deploying 
such  systems  by  the  mid-1990s. 

"(2)  Initial  deployment.- The  Secretary  shall  de- 
velop for  deployment  by  the  earliest  date  allowed  by 
the  availability  of  appropriate  technology  or  by 
fiscal  year  1996  a  cost-effective,  operationally-effec- 
tive, and  ABM  Treaty-compliant  anti-ballistic  missile 
system  at  a  single  site  as  the  initial  step  toward  de- 
ployment of  an  anti-ballistic  missile  system  de- 
scribed in  section  232(a)(1)  designed  to  protect  the 
United  States  against  limited  ballistic  missile 
threats,  including  accidental  or  unauthorized 
launches  or  Third  World  attacks.  The  system  to  be 
developed  should  include— 

"(A)  100  ground-based  interceptors,  the  design  of 
which  is  to  be  determined  by  competition  and 
downselection  for  the  most  capable  interceptor  or 
interceptors; 

"(B)  fixed,  ground-based,  anti-ballistic  missile 
battle  management  radars;  and 

"(C)  optimum  utilization  of  space-based  sensors, 
including  sensors  capable  of  cueing  groimd-based 
anti-ballistic  missile  interceptors  and  providing  ini- 
tial targeting  vectors,  and  other  sensor  systems 
that  also  are  not  prohibited  by  the  ABM  Treaty, 
such  as  a  groimd-based  sub-orbital  surveillance 
and  tracking  system. 

"(3)  Deployment  plan.— Within  180  days  after  the 
date  of  the  enactment  of  this  Act  [Dec.  5,  19911,  the 
Secretary  of  Defense  shall  submit  to  the  congres- 
sional defense  committees  a  plan  for  the  deployment 
of  theater  missile  defense  systems  and  an  anti-ballis- 


Page  1217 


TITLE  10— ARMED  FORCES 


§2431 


tic  missile  system  which  meet  the  guidelines  estab- 
lished in  paragraphs  (1)  and  (2). 
"(c)  Presidential  Actions.— 

"(1)  Negotiations  regarding  the  asm  treaty.- 
Congress  recognizes  the  President's  call  on  Septem- 
ber 27, 1991,  for  'immediate  concrete  steps'  to  permit 
the  deplo3^ment  of  defenses  against  limited  ballistic 
missile  strikes  and  the  response  of  the  President  of 
the  Soviet  Union  undertaking  to  consider  such  pro- 
posals from  the  United  States  on  nonnuclear  ABM 
systems. 

"(2)  In  this  regard.  Congress  urges  the  President 
to  pursue  immediate  discussions  with  the  Soviet 
Union  on  the  feasibility  and  mutual  interests  of 
amendments  to  the  ABM  Treaty  to  permit  the  fol- 
lowing: 

"(A)  Construction  of  anti-ballistic  missile  sites 
and  deployment  of  ground-based  anti-ballistic  mis- 
sile interceptors  in  addition  to  those  currently  per- 
mitted under  the  ABM  Treaty. 

"(B)  Increased  use  of  space-based  sensors  for 
direct  battle  management. 

"(C)  Clarification  of  what  development  and  test- 
ing of  space-based  missile  defenses  is  permissible 
under  the  ABM  Treaty. 

"(D)  Increased  flexibility  for  technology  develop- 
ment of  advanced  ballistic  missile  defenses. 

"(E)  Clarification  of  the  distinctions  for  the  pur- 
poses of  the  ABM  Treaty  between  theater  missile 
defenses  and  anti-ballistic  missile  defenses,  includ- 
ing interceptors  Biid  radars. 

"SEC.  234.  FOLLOW-ON  TECHNOLOGY  RE- 
SEARCH. 

"(a)  PoLLow-QN  Anti-Ballistic  Missile  Technol- 
ogies.—To  effectively  develop  technologies  relating  to 
achieving  the  goal  specified  in  section  232(a)  and  to 
provide  future  options  for  protecting  the  security  of 
the  United  States  and  the  allies  and  friends  of  the 
United  States,  robust  funding  for  research  and  devel- 
opment for  promising  follow-on  anti-ballistic  missile 
technologies,  including  Brilliant  Pebbles,  is  required. 

"(b)  Exclusion  From  Initial  Plan.— Deployment  of 
Brilliant  Pebbles  is  not  included  in  the  initial  plan  for 
the  limited  defense  system  architecture  described  in 
section  232(a). 

"(c)  Report  and  Limitation.— The  Secretary  of  De- 
fense shall  submit  to  the  congressional  defense  com- 
mittees a  report  on  conceptual  and  burden  sharing 
issues  associated  with  the  option  of  deploying  space- 
based  interceptors  (including  Brilliant  Pebbles)  for  the 
purpose  of  providing  global  defenses  against  ballistic 
missile  attacks.  Not  more  than  50  percent  of  the  funds 
made  available  for  the  purposes  described  in  section 
237(b)(3)  for  the  Space-Based  Interceptors  program 
element  for  fiscal  year  1992  may  be  obligated  for  the 
Brilliant  Pebbles  program  until  45  days  after  submis- 
sion of  the  report. 

"SEC.  235.  PROGRAM  ELEMENTS  FOR  STRATE- 
GIC DEFENSE  INITIATIVE, 
"(a)  Exclusive  Elements.— The  following  program 
elements  shall  be  the  exclusive  program  elements  for 
the  Strategic  Defense  Initiative: 
"(1)  Limited  Defense  System. 
"(2)  Theater  Missile  Defenses. 
"(3)  Space-Based  Interceptors. 
"(4)  Other  Follow-On  Systems. 
"(5)  Research  and  Support  Activities. 
"(b)  Applicability  to  Budgets.— The  program  ele- 
ments specified  in  subsection  (a)  shall  be  the  only  pro- 
gram elements  used  in  the  program  and  budget  provid- 
ed concerning  the  Strategic  Defense  Initiative  submit- 
ted to  Congress  by  the  Secretary  of  Defense  in  sup- 
port of  the  budget  submitted  to  Congress  by  the  Presi- 
dent under  section  1105  of  title  31,  United  States 
Code,  for  any  fiscal  year. 

"SEC.    236.    RESEARCH,    DEVELOPMENT,    TEST, 
AND    EVALUATION    OBJECTIVES    FOR    SDI 
PROGRAM  ELEMENTS, 
"(a)  LiioTED  Defense  System  Program  Element.— 

The  Limited  Defense  System  program  element  shall 


include  programs,  projects,  and  activities  (and  sup- 
porting programs,  projects,  and  activities)  which  have 
as  a  primary  objective  the  development  of  systems, 
components,  and  architectures  for  a  deployable  anti- 
ballistic  missile  system  as  described  in  section 
232(a)(1)  capable  of  providing  a  highly  effective  de- 
fense of  the  United  States  against  limited  ballistic  mis- 
sile threats,  including  accidental  or  unauthorized 
launches  or  Third  World  attacks,  but  below  a  thresh- 
old that  would  bring  into  question  strategic  stability. 
Such  activities  shall  include  those  activities  necessary 
to  develop  and  test  systems,  components,  and  architec- 
tures capable  of  deployment  by  fiscal  year  1996  as  part 
of  an  ABM  Treaty-compliant  initial  site  defensive 
system.  For  purposes  of  planning,  evaluation,  design, 
and  effectiveness  studies,  such  programs,  projects,  and 
activities  may  take  into  consideration  both  the  current 
limitations  of  the  ABM  Treaty  and  modest  changes  to 
its  numerical  limitations  and  its  limitations  on  the  use 
of  space-based  sensors. 

"(b)  Theater  Missile  Defenses  Program  Element.— 
The  Theater  Missile  Defenses  program  element  shall 
include  programs,  projects^  and  activities  (including 
those  associated  before  the  date  of  the  enactment  of 
this  Act  [Dec.  5,  19913  with  the  Tactical  Missile  De- 
fense Initiative>  that  have  as  primary  objectives  either 
of  the  following: 

"(1)  The  development  of  d^loyable  and  rapidly 
relocatable  advanced  theater  missile  defenses  capa- 
ble of  defending  forward-deployed  and  expedition- 
ary elements  of  the  Armed  Forces  of  the  United 
States,  to  be  carried  out  with  the  objective  of  select- 
ing and  deploying  more  capable  theater  missile  de- 
fense systems  by  the  mid-1990s. 

"(2)  Cooperation  with  friendly  and  allied  nations 
in  the  development  of  theater  defenses  against  tacti- 
cal or  theater  ballistic  missiles. 
"(c)  Space-Based  Interceptors  Program  Element.— 
The  Space-Based  Interceptors  program  element  shall 
include  programs,  projects,  and  activities  (and  sup- 
porting programs,  projects,  and  activities)  that  have  as 
a  primary  objective  the  conduct  of  research  on  space- 
based  kinetic-kill  interceptors  and  associated  sensors 
that  could  provide  an  overlay  to  ground-based  anti- 
ballistic  missile  interceptors. 

"(d)  Other  Follovj^-on  Systems  Program  Element.— 
The  Other  Follow-On  Systems  program  element  shall 
Include  programs,  projects,  and  activities  that  have  as 
a  primary  objective  the  development  of  technologies 
capable  of  supporting  systems,  components,  and  archi- 
tectures that  could  produce  highly  effective  defenses 
for  the  future. 

"(e)  Research  and  Support  Activities  Program  Ele- 
ment.—The  Research  and  Support  Activities  program 
element  shall  include  programs,  projects,  and  activi- 
ties that  have  as  primary  objectives  the  following: 
"(1)  The  provision  of  basic  research  and  technical, 
engineering,  and  managerial  support  to  the  pro- 
grams, projects,  and  activities  within  the  program 
elements  referred  to  in  subsection  (a)  through  (d). 
"(2)  Innovative  science  and  technology  projects. 
"(3)  The  provision  of  necessary  test  and  evaluation 
services  other  than  those  required  for  a  specific  pro- 
gram element. 
"(4)  Program  management. 

"SEC.    237.    STRATEGIC    DEFENSE    INITIATIVE 
FUNDING, 
"(a)  Total  Amount.— Of  the  amoimts  appropriated 
pursuant  to  section  201  [105  Stat.  1314]  for  fiscal  year 
1992  or  otherwise  made  available  to  the  Department 
of  Defense  for  research,  development,  test,  and  evalua- 
tion for  fiscal  year  1992,  not  more  than  $4,150,000,000 
may  be  obligated  for  the  Strategic  Defense  Initiative. 
"(b)    Specific   Amounts    for    the   Program   Ele- 
BfENTS.- Of  the  amount  described  in  subsection  (a)— 
"(1)  not  more  than  $1,521,780,000  shall  be  avail- 
able for  programs,  projects,  and  activities  within  the 
Limited  Defense  System  program  element; 
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"(2)  not  more  than  $828,710»000  shall  be  available 
for  programs,  projects,  and  activities  within  the  The- 
ater Missile  Defenses  program  element; 

"(3)  not  more  than  $465,000,000  shall  be  available 
for  programs,  projects,  and  activities  within  the 
Space-Based  Interceptors  program  element,  of 
which  not  more  than  $390,000,000  shall  be  available 
for  the  Brilliant  Pebbles  program  accoimt; 

"(4)  not  more  than  $629,550,500  shall  be  available 
for  programs,  projects,  and  activities  within  the 
Other  Follow-On  Systems  program  element;  and 

"(5)  not  more  than  $704,959,500  shall  be  available 
for  programs,  projects,  and  activities  within  the  Re- 
search and  Support  Activities  program  element. 
"(c)    Environmental    Impact    Statebient.— Of    the 
amount  described  in  paragraph  (b)(1)— 

"(1)  not  more  than  $5,000,000  may  be  used  to  carry 
out  an  expeditious  site-specific  environmental 
impact  statement  in  accordance  with  the  National 
Environmental  Policy  Act  of  1969  (42  U.S.C.  4321  et 
seq.);  and 

"(2)  not  more  than  $40,000,000  may  be  used  to  con- 
duct studies,   site  suj*veys,   technical   assessments, 
analysis,  and  refurbishments  to  remove  the  Grand 
Forks  anti-ballistic  missile  site  from  its  deactivated 
status. 
The  Congress  hereby  expressly  waives  any  and  all  re- 
quirements to  evaluate  alternative  sites  to  the  site  at 
Grand  Forks. 

"(d)  Reporting  Requirement.— Not  later  than  90 
days  after  the  date  of  the  enactment  of  this  Act  [Dec. 
5,  1991],  the  Secretary  of  Defense  shall  submit  to  the 
congressional  defense  committees  a  report  on  the  allo- 
cation of  funds  appropriated  for  the  Strategic  Defense 
Initiative  for  fiscal  year  1992.  The  report  shall  specify 
the  amoimt  of  such  funds  allocated  for  each  program, 
project,  and  activity  of  the  Strategic  Defense  Initia- 
tive and  shall  list  each  Strategic  Defense  Initiative 
program,  project,  and  activity  under  the  appropriate 
program  element. 
"(e)  Transfer  Authorities.— 

"(1)  In  general.— Before  the  submission  of  the 
report  required  under  subsection  (d)  and  notwith- 
standing the  limitations  set  forth  in  subsection  (b), 
the  Secretary  of  Defense  may  transfer  funds  among 
the  program  elements  named  in  subsection  (b). 

"(2)  Limitation.— The  total  amount  that  may  be 
transferred  to  or  from  any  program  element  named 
in  subsection  (b)— 

"(A)  may  not  exceed  10  percent  of  the  amount 
provided  in  such  subsection  for  the  program  ele- 
ment from  which  the  transfer  is  made;  and 

"(B)  may  not  result  in  an  increase  of  more  than 
10  percent  of  the  amount  provided  in  such  subsec- 
tion for  the  program  element  to  which  the  trans- 
fer is  made. 

"(3)  Exception.— Transfer  authority  may  not  be 
used  for  a  decrease  in  funds  identified  in  subsection 
(b)(2)  for  Theater  Missile  Defenses. 

"(4)  Merger  and  availability.— Amounts  trans- 
ferred piu^uant  to  paragraph  (1)  shall  be  merged 
with  and  be  available  for  the  same  purposes  as  the 
amounts  to  which  transferred. 

"(f)  Land  Transfer,  North  Dakota.— The  Adminis- 
trator of  the  General  Services  Administration  shall, 
without  reimbursement  and  no  later  than  90  days 
after  the  date  of  the  enactment  of  this  Act  [Dec.  5, 
19913,  transfer  accountability  of  the  real  property  and 
improvements  thereon,  comprising  approximately  473 
acres  (fee  and  easements)  located  within  and  contigu- 
ous to  the  Grand  Forks  SAFEGUARD-MSR  site  at 
Nekoma,  North  Dakota,  to  the  Secretary  of  the  Army. 
"SEC.  238.  REVIEW  OF  FOLLOW-ON  DEPLOY- 
MENT OPTIONS. 
"As  deployment  at  the  anti-ballistic  missile  site  de- 
scribed in  section  233(b)(2)  draws  near  to  the  deploy- 
ment date  of  fiscal  year  1996,  the  President  and  the 
Congress  shall  assess  the  progress  in  the  ABM  Treaty 
amendments   negotiation   called    for   imder   section 


233(c)  and  shall  consider  the  options  available  to  the 
United  States  as  now  exist  under  the  ABM  Treaty.  To 
assist  in  this  review  process,  the  President  shall 
submit  to  the  Congress  not  later  than  May  1,  1994,  an 
interim  report  on  the  progress  of  the  negotiations. 

"SEC.  239.  ABM  TREATY  DEFINED. 

"For  purposes  of  this  part,  the  term  'ABM  Treaty' 
means  the  Treaty  between  the  United  States  of  Amer- 
ica and  the  Union  of  Soviet  Socialist  Republics  on  the 
Limitation  of  Anti-Ballistic  Missiles,  signed  in  Moscow 
on  May  26, 1972. 

"SEC.  240.  INTERPRETATION. 
"Nothing  in  this  part  may  be  construed  to  imply— 

"(1)  congressional  authorization  for  development, 
testing,  or  deployment  of  anti-ballistic  missile  sys- 
tems in  violation  of  the  ABM  Treaty,  including  any 
protocol  or  amendment  to  that  treaty;  or 

"(2)  final  congressional  authorization  for  deploy- 
ment of  anti-ballistic  missile  systems  in  compliance 
with  the  ABM  Treaty." 
Similar  provisions  were  contained  in  the  following 

prior  authorization  act: 
Pub.  L.  101-510,  div.  A,  title  II,  §  221,  Nov.  5,  1990, 

104  Stat.  1511. 

Should-Cost  Analyses 

Pub.  L.  99-145,  title  IX,  §  915.  Nov.  8,  1985,  99  Stat. 
688,  as  amended  by  Pub.  L.  100-26,  §  11(a)(2),  Apr.  21. 
1987,  101  Stat.  288,  which  required  Secretary  of  De- 
fense to  submit  to  Congress  an  annual  report  setting 
forth  Secretary's  plan  for  performance  during  next 
fiscal  year  of  cost  analyses  for  major  defense  acquisi- 
tion programs  for  piupose  of  determining  how  much 
production  of  covered  systems  under  such  programs 
should  cost,  was  repealed  by  Pub.  L.  101-510,  div.  A, 
title  XIII,  §  1322(d)(2).  Nov.  5,  1990, 104  Stat.  1672. 

Annual  Report  on  SDI  Program 

Pub.  L.  101-189,  div.  A,  title  II,  §  224,  Nov.  29,  1989, 
103  Stat.  1398,  provided  that: 

"(a)  Report  Required.— Not  later  than  March  15  of 
each  year,  the  Secretary  of  Defense  shall  transmit  to 
Congress  a  report  (in  both  unclassified  and  classified 
form)  on  the  programs  and  projects  that  constitute 
the  Strategic  Defense  Initiative  and  on  any  other  pro- 
gram or  project  relating  to  defense  against  ballistic 
missiles. 

"(b)  Content  of  Report.— Each  such  report  shall  in- 
clude the  following: 

"(DA  statement  of  the  basic  strategy  for  research 
and  development  being  pursued  by  the  Department 
of  Defense  under  the  Strategic  Defense  Initiative 
(SDI),  including  the  relative  priority  being  given,  re- 
spectively, to  the  development  of  near-term  deploy- 
ment options  and  research  on  longer-term  techno- 
logical approaches. 

"(2)  A  detailed  description  of  each  program  or 
project  which  is  included  in  the  Strategic  Defense 
Initiative  or  which  otherwise  relates  to  defense 
against  strategic  ballistic  missiles,  including  a  techni- 
cal evaluation  of  each  such  program  or  project  and 
an  assessment  as  to  when  each  can  be  brought  to  the 
stage  of  full-scale  engineering  development  (assimi- 
Ing  funding  as  requested  or  programmed). 

"(3)  A  clear  definition  of  the  objectives  of  each 
planned  deployment  phase  of  the  Strategic  Defense 
Initiative  or  defense  against  strategic  ballistic  mis- 
siles. 

"(4)  An  explanation  of  the  relationship  between 
each  such  phase  and  each  program  and  project  asso- 
ciated with  the  proposed  architecture  for  that 
phase. 

"(5)  The  status  of  consultations  with  other 
member  nations  of  the  North  Atlantic  Treaty  Orga 
nization,  Japan,  and  other  appropriate  allies  con- 
cerning research  being  conducted  in  the  Strategic 
Defense  Initiative  program. 
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"(6)  A  statement  of  the  compliance  of  the  planned 
SDI  development  and  testing  programs  with  existing 
arms  control  agreements,  including  the  1972  Anti- 
Ballistic  Missile  Treaty. 

"(7)  A  review  of  possible  countermeasures  of  the 
Soviet  Union  to  specific  SDI  programs,  an  estimate 
of  the  time  and  cost  required  for  the  Soviet  Union  to 
develop  each  such  countermeasure,  and  an  evalua- 
tion of  the  adequacy  of  the  SDI  programs  described 
in  the  report  to  respond  to  such  countermeasures. 

"(8)  Details  regarding  funding  of  programs  and 
projects  for  the  Strategic  Defense  Initiative  (includ- 
ing the  amounts  authorized,  appropriated,  and  made 
available  for  obligation  after  imdistributed  reduc- 
tions or  other  offsetting  reductions  were  carried 
out),  as  follows: 

'*(A)  The  level  of  requested  and  appropriated 
fimding  provided  for  the  current  fiscal  year  for 
each  program  and  project  in  the  Strategic  Defense 
Initiative  budgetary  presentation  materials  provid- 
ed to  Congress. 

"(B)  The  aggregate  amount  of  funding  provided 
for  previous  fiscal  years  (including  the  current 
fiscal  year)  for  each  such  program  and  project. 

"(C)  The  amount  requested  to  be  appropriated 
for  each  such  program  and  project  for  the  next 
fiscal  year. 

"(D)  The  amount  programmed  to  be  requested 
for  each  such  program  and  project  for  the  follow- 
ing fiscal  year. 

"(E)  The  amount  required  to  reach  the  next  sig- 
nificant milestone  for  each  demonstration  pro- 
gram and  each  major  technology  program. 
"(9)  Details  on  what  Strategic  Defense  Initiative 
technologies  can  be  developed  or  deployed  within 
the  next  5  to  10  years  to  defend  against  significant 
military  threats  and  help  accomplish  critical  mili- 
tary missions.  The  missions  to  be  considered  include 
the  following: 

"(A)  Defending  elements  of  the  Armed  Forces 
abroad  and  United  States  allies  against  tactical 
ballistic  missiles,  particularly  new  and  highly  accu- 
rate shorter-range  ballistic  missiles  of  the  Soviet 
Union  armed  with  conventional,  chemical,  or  nu- 
clear warheads. 

"(B)  Defending  against  an  accidental  launch  of 
strategic  ballistic  missiles  against  the  United 
States. 

"(C)  Defending  against  a  limited  but  militarily 
effective  attack  by  the  Soviet  Union  aimed  at  dis- 
rupting the  National  Command  Authority  or  other 
valuable  military  assets. 

"(D)  Providing  sufficient  warning  and  tracking 
information  to  defend  or  effectively  evade  possible 
attacks  by  the  Soviet  Union  against  military  satel- 
lites, including  those  in  high  orbits. 

"(E)  Providing  early  warning  and  attack  assess- 
ment information  and  the  necessary  survivable 
command,  control,  and  communications  to  facili- 
tate the  use  of  United  States  military  forces  in  de- 
fense against  possible  conventional  or  strategic  at- 
tacks by  the  Soviet  Union. 

"(P)  Providing  protection  of  the  United  States 
population  from  a  nuclear  attack  by  the  Soviet 
Union. 

"(G)  Any  other  significant  near-term  military 
mission  that  the  application  of  SDI  technologies 
might  help  to  accomplish. 

"(10)  For  each  of  the  near-term  military  missions 
listed  in  paragraph  (9).  the  report  shall  include  the 
following: 

"(A)  A  list  of  specific  program  elements  of  the 
Strategic  Defense  Initiative  that  are  pertinent  to 
such  mission. 

"(B)  The  Secretary's  estimate  of  the  initial  oper- 
ating capability  dates  for  the  architectures  or  sys- 
tems to  accomplish  such  missions. 

"(C)  The  Secretary's  estimate  of  the  level  of 
funding  necessary  for  each  program  to  reach  those 
initial  operating  capability  dates. 


"(D)  The  Secretary's  estimate  of  the  survivabil- 
ity and  cost  effectiveness  at  the  margin  of  such  ar- 
chitectures or  systems  against  current  and  project- 
ed threats  from  the  Soviet  Union." 
Similar  provisions  were  contained  in  the  following 
prior  authorization  act: 

Pub.  L.  100-180,  div.  A,  title  II,  §  231(a),  Dec.  4,  1987, 
101  Stat.  1059. 

East  Coast  Trident  Base  and  MX  Missile  System 
Sites;  Use  of  Funds  Appropriated  to  Department 
OF  Defense;  Assistance  to  Nearby  Communities 
To  Help  Meet  Costs  of  Increased  Municipal 
Services 

Pub.  L.  96-418,  title  VIII,  §802,  Oct.  10,  1980.  94 
Stat.  1775,  as  amended  by  Pub.  L.  97-99,  title  IX, 
§  904(b),  Dec.  23,  1981,  95  Stat.  1382;  Pub.  L.  98-115, 
title  VIII,  §  805,  Oct.  11,  1983,  97  Stat.  785;  Pub.  L. 
101-510,  div.  A,  title  XIII.  §  1322(f),  Nov.  5,  1990,  104 
Stat.  1672.  provided  that: 

iSee  main  edition  for  text  of  (a)  to  (d)] 

"[(e)  Repealed.  Pub.  L.  101-510.  div.  A,  title  XIII, 
§  1322(f),  Nov.  5,  1990,  104  Stat.  1672.]" 

§  2432.  Selected  Acquisition  Reports 

(a)  In  this  section: 

iSee  main  edition  for  text  ofiDto  (5)] 

(4)  The  term  "full  life-cycle  cost",  with  re- 
spect to  a  major  defense  acquisition  program, 
has  the  meaning  given  the  term  "cost  of  the 
program"  in  section  2434(b)(2)  of  this  title. 

(b)  iSee  main  edition  for  text  of  (1)1 

(2)  A  status  report  on  a  major  defense  acquisi- 
tion program  need  not  be  included  in  the  Se- 
lected Acquisition  Report  for  the  second,  third, 
or  fourth  quarter  of  a  fiscal  year  if  such  a 
report  was  included  in  a  previous  Selected  Ac- 
quisition Report  for  that  fiscal  year  and  during 
the  period  since  that  report  there  has  been— 

(A)  less  than  a  15  percent  increase  in  pro- 
gram acquisition  unit  cost  and  current  pro- 
curement \mit  cost;  and 

ISee  main  edition  for  text  of(B),  (3)1 

(c)  iSee  main  edition  for  text  of  (1)  and  (2)1 

(3)  In  addition  to  the  material  required  by 
paragraphs  (1)  and  (2),  each  Selected  Acquisi- 
tion Report  for  the  first  quarter  of  a  fiscal  year 
shall  include  the  following: 

(A)  A  full  life-cycle  cost  analysis  for  each 
major  defense  acquisition  program  included 
in  the  report  that  is  in  the  full-scale  engineer- 
ing development  stage  or  has  completed  that 
stage. 

(B)  If  the  system  that  is  included  in  that 
major  defense  acquisition  program  has  an  an- 
tecedent system,  a  full  life-cycle  cost  analysis 
for  that  system. 

(C)  Production  information  for  each  major 
defense  acquisition  program  included  in  the 
report  that  is  produced  at  a  rate  of  six  units 
or  more  per  year,  including  (with  respect  to 
each  such  program)  the  following: 

(i)  Specification  of  the  baseline  produc- 
tion rate  for  each  year  of  production  of  the 
program,  defined  as  the  production  rate  for 
each  fiscal  year  through  completion  of  pro- 
curement assumed  in  the  decision  to  pro- 


§2433 


TITLE  10—ARMED  FORCES 


Page  1220 


ceed  with  production  (commonly  referred  to 
as  the  ''Milestone  III"  decision). 

(ii)  Specification  of  the  production  rate 
for  each  fiscal  year  through  completion  of 
procurement  assumed  in  the  cost-effective- 
ness analysis  prepared  in  conjunction  with 
the  decision  to  proceed  with  full-scale  engi- 
neering development  (commonly  referred  to 
as  the  "Milestone  II"  decision). 

(iii)  Specification  of  the  maximum  pro- 
duction rate  for  each  year  of  production 
under  the  program,  defined  as  the  produc- 
tion rate  for  each  fiscal  year  through  com- 
pletion of  procurement  attainable  with  the 
facilities  and  tooling  currently  programmed 
to  be  available  for  procurement  imder  the 
program  or  otherwise  provided  by  Govern- 
ment funds. 

(iv)  Specification  of  the  current  produc- 
tion rate  for  each  year  of  production,  de- 
fined as  the  production  rate  for  the  fiscal 
year  during  which  the  report  is  submitted 
and  the  annual  production  rate  currently 
programmed  for  each  subsequent  fiscal  year 
through  completion  of  procurement,  based 
on  the  President's  Budget  for  the  following 
fiscal  year. 

(V)  Estimation  of  any  cost  variance— 

iSee  main  edition  for  text  ofiDl 

(II)  between  the  total  program  cost  at 
the  current  production  rate  specified 
under  clause  (iv)  and  the  total  program 
cost  at  the  baseline  production  rate  speci- 
fied under  clause  (i). 

(vi)  Estimation  of  any  cost  variance— 
iSee  main  edition  for  text  o/(/)] 

(II)  between  the  total  program  cost  at 
the  current  production  rate  specified 
under  clause  (iv)  and  the  total  program 
cost  at  the  maximiun  production  rate 
specified  under  clause  (iii). 

(vii)  Estimation  of  any  schedule  or  deliv- 
ery variance— 

iSee  main  edition  for  text  ofiD  and  (ID,  (4)1 

(5)  The  Secretary  of  Defense  shall  ensure 
that  paragraph  (4)  of  subsection  (a)  is  imple- 
mented in  a  imiform  manner,  to  the  extent 
practicable,  throughout  the  Department  of  De- 
fense. 

ISee  main  edition  for  text  of(d>  to  (g)1 

(h)  LSee  main  edition  for  text  of  (1)1 
(2)  A  limited  report  under  this  subsection 
shall  include  the  following: 

(A)  The  same  information,  in  detail  and 
svunmarized  form,  as  is  provided  in  reports 
submitted  under  subsections  (b)(1)  and  (b)(3) 
of  section  2431  of  this  title. 

[.See  main  edition  for  text  of(B)  to  (F),  (3)1 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VIII, 
§  811(c),  Nov.  29,  1989,  103  Stat.  1493;  Pub.  L. 
101-510,  div.  A,  title  XIV,  §§  1407(a)-(c), 
1484(f)(4),  Nov.  5,  1990,  104  Stat.  1681,  1717; 
Pub.  L.   102-25,  title  VII,   1701(f)(3),  Apr.  6, 


1991,  105  Stat.  115;  Pub.  L.  102-190,  div.  A,  title 
VIII,  §  801(b)(2),  title  X,  §  1061(a)(14),  Dec.  5, 
1991, 105  Stat.  1412,  1473.) 

Amendments 

1991-^ubsec.  (a)(4).  Pub.  L.  102-190,  §  801(b)(2), 
substituted  "2434(b)(2)"  for  "2434(c)(2)". 

Subsec.  (c)(5).  Pub.  L.  102-25  substituted  "subsection 
(a)"  for  "section  2432(a)  of  title  10,  United  States 
Code,  as  added  by  subsection  (a)(2),". 

Subsec.  (h)(2)(A).  Pub.  L.  102-190,  §  1061(a)(14),  sub- 
stituted "(b)(1)  and  (bK3)"  for  "(c)(1)  and  (c)(3)". 

1990— Subsec.  (a)(4).  Pub.  L.  101-510,  §  1407(b), 
added  par.  (4). 

Subsec.  (c)(3).  Pub.  L.  101-510,  §  1484(f)(4)(A),  sub- 
stituted "include  the  following:"  for  "include—"  in  in- 
troductory provisions. 

Subsec.  (c)(3)(A).  Pub.  L.  101-510,  §  1407(a),  amend- 
ed subpar.  (A)  generaUy.  Prior  to  amendment,  subpar. 
(A)  read  as  foUows:  "a  full  life-cycle  cost  analysis  for 
each  major  defense  acquisition  program  included  in 
the  report  that— 

"(i)  is  in  the  full-scale  engineering  development 

stage  or  has  completed  that  stage;  and 
"(ii)  was  first  included  in  a  Selected  Acquisition 

Report  for  a  quarter  after  the  first  quarter  of  fiscal 

year  1985;". 

Subsec.  (c)(3)(B).  Pub.  L.  101-510,  §  1484(f)(4)(B). 
(C),  substituted  "If"  for  "if"  and  a  period  for  ";  and". 

Subsec.  (c)(3)(C).  Pub.  L.  101-510,  §  1484(f)(4)(B), 
(D),  substituted  "Production"  for  "production"  and 
"program)  the  foUowing:"  for  "program)—"  in  intro- 
ductory provisions,  "Specification"  for  "specification" 
in  els.  (i)  to  (iv),  "Estimation"  for  "estimation"  in  els. 
(V)  to  (vii),  a  period  for  a  semicolon  in  els.  (i)  to  (v), 
and  a  period  for  ";  and"  in  cl.  (vi). 

Subsec.  (c)(5).  Pub.  L.  101-510,  §  1407(c),  added  par. 
(5). 

1989— Subsec.  (b)(2)(A).  Pub.  L.  101-189  substituted 
"15  percent  increase  in  program  acquisition  unit  cost 
and  current  procurement  imit  cost"  for  "5  percent 
change  in  total  program  cost". 

Effective  Date  of  1990  Amendment 

Section  1407(d)  of  Pub.  L.  101-510,  as  amended  by 
Pub.  L.  102-25.  title  VII,  §  704(a)(8),  Apr.  6.  1991.  105 
Stat.  119,  provided  that:  "The  amendments  made  by 
subsection  (a)  [amending  this  section]  shall  take 
effect  with  respect  to  Selected  Acquisition  Reports 
submitted  under  section  2432  of  title  10,  United  States 
Code,  after  December  31, 1991." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1734,  2362, 
2400,  2403,  2406,  2433  of  this  title. 

§  2433.  Unit  cost  reports 

(a)  In  this  section: 

ISee  main  edition  for  text  of  (1)1 

(2)  The  term  "Baseline  Selected  Acquisition 
Report",  with  respect  to  a  unit  cost  report 
that  is  submitted  imder  this  section  to  the 
service  acquisition  executive  designated  by 
the  Secretary  concerned  on  a  major  defense 
acquisition  program,  means  the  Selected  Ac- 
quisition Report  in  which  information  on  the 
program  is  first  included  or  the  comprehen- 
sive annual  Selected  Acquisition  Report  for 
the  fiscal  year  immediately  before  the  fiscal 
year  containing  the  quarter  with  respect  to 
which  the  imit  cost  report  is  submitted, 
whichever  is  later. 

ISee  main  edition  for  text  of  (3)1 
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(4)  The  term  "Baseline  Report",  with  re- 
spect to  a  unit  cost  report  that  is  submitted 
under  this  section  to  the  service  acquisition 
executive  designated  by  the  Secretary  con- 
cerned on  a  major  defense  acquisition  pro- 
gram, means — 

(A)  the  most  recent  Selected  Acquisition 
Report  submitted  imder  subsection 
(e)(2)(B)  that  includes  information  on  the 
program,  if  that  report  was  submitted  for 
the  second,  third,  or  fourth  quarter  of  the 
preceding  fiscal  year; 

(B)  if  no  report  was  submitted  imder  sub- 
section (e)(2)(B)  with  respect  to  the  pro- 
gram during  that  three-quarter  period,  the 
most  recent  Selected  Acquisition  Report 
submitted  imder  subsection  (e)(1)  that  in- 
cludes information  on  the  program,  if  that 
report  was  submitted  during  that  three- 
quarter  period;  and 

ISee  main  edition  for  text  of  iOl 

(b)  The  program  manager  for  a  major  defense 
acquisition  program  (other  than  a  program  not 
required  to  be  included  in  the  Selected  Acquisi- 
tion Report  for  that  quarter  under  section 
2432(b)(3)  of  this  title)  shall,  on  a  quarterly 
basis,  submit  to  the  service  acquisition  execu- 
tive designated  by  the  Secretary  concerned  a 
written  report  on  the  unit  costs  of  the  program. 
Each  report  shall  be  submitted  not  more  than  7 
days  (excluding  Saturdays,  Simdays,  and  legal 
public  holidays)  after  the  end  of  that  quarter. 
The  program  manager  shall  include  in  each 
such  unit  cost  report  the  following  information 
with  respect  to  the  program  (as  of  the  last  day 
of  the  quarter  for  which  the  report  is  made): 

iSee  main  edition  for  text  ofiDto  (3)3 

(4)  Any  changes  from  program  schedule 
milestones  or  program  performances  reflected 
in  the  baseline  description  established  under 
section  2435  of  this  title  that  are  known,  ex- 
pected, or  anticipated  by  the  program  manag- 
er. 

(c)(1)  If  the  program  manager  of  a  major  de- 
fense acquisition  program  for  which  a  unit  cost 
report  has  previously  been  submitted  imder 
subsection  (b)  determines  at  any  time  during  a 
quarter  that  there  is  reasonable  cause  to  be- 
lieve— 

ISee  main  edition  for  text  of  (A)  to  (C)] 

and  if  a  unit  cost  report  indicating  an  increase 
of  such  percentage  or  more  has  not  previously 
been  submitted  to  the  service  acquisition  execu- 
tive designated  by  the  Secretary  concerned 
during  the  current  fiscal  year  (other  than  the 
last  quarterly  unit  cost  report  under  subsection 
(b)  for  the  preceding  fiscal  year),  then  the  pro- 
gram manager  shall  immediately  submit  to 
such  service  acquisition  executive  a  unit  cost 
report  containing  the  information,  determined 
as  of  the  date  of  the  report,  required  under  sub- 
section (b). 

(2)  If  in  any  fiscal  year  the  program  manager 
for  a  major  defense  acquisition  program  has 
submitted  to  the  service  acquisition  executive 
designated  by  the  Secretary  concerned  a  unit 
cost  report  (other  than  the  last  quarterly  unit 


cost  report  under  subsection  (b)  for  the  preced- 
ing fiscal  year)  indicating  an  increase  of  15  per- 
cent or  more  in  a  category  described  in  clauses 
(A)  through  (C)  of  paragraph  (1)  and  subse- 
quently determines  that  there  is  reasonable 
cause  to  believe— 

(A)  that  the  current  program  acquisition 
unit  cost  of  the  program  has  increased  by 
more  than  5  percent  over  the  current  pro- 
gram acquisition  unit  cost  as  shown  in  the 
most  recent  report  under  this  subsection  or 
subsection  (b)  submitted  to  such  service  ac- 
quisition executive  with  respect  to  that  pro- 
gram; 

(B)  in  the  case  of  a  major  defense  acquisi- 
tion program  that  is  a  procurement  program, 
that  the  current  procurement  unit  cost  for 
the  program  has  increased  by  more  than  5 
percent  over  the  current  procurement  unit 
cost  as  shown  in  the  most  recent  report  under 
this  subsection  or  subsection  (b)  submitted  to 
such  service  acquisition  executive  with  re- 
spect to  that  program;  or 

(C)  that  cost  variances  or  schedule  var- 
iances of  a  major  contract  under  the  program 
have  resulted  in  an  increase  in  the  cost  of  the 
contract  of  at  least  5  percent  over  the  cost  of 
the  contract  as  shown  in  the  most  recent 
report  under  this  subsection  or  subsection  (b) 
submitted  to  such  service  acquisition  execu- 
tive with  respect  to  that  program; 

the  program  manager  shall  immediately  submit 
to  such  service  acquisition  executive  a  unit  cost 
report  containing  the  information,  determined 
as  of  the  date  of  the  report,  required  by  subsec- 
tion (b). 

(d)(1)  When  a  unit  cost  report  is  submitted  to 
the  service  acquisition  executive  designated  by 
the  Secretary  concerned  under  this  section 
with  respect  to  a  major  defense  acquisition  pro- 
gram, the  service  acquisition  executive  shall  de- 
termine whether  the  current  program  acquisi- 
tion unit  cost  for  the  program  has  increased  by 
more  than  15  percent,  or  by  more  than  25  per- 
cent, over  the  program  acquisition  unit  cost  for 
the  program  as  shown  in  the  Baseline  Report. 

(2)  When  a  unit  cost  report  is  submitted  to 
the  service  acquisition  executive  designated  by 
the  Secretary  concerned  under  this  section 
with  respect  to  a  major  defense  acquisition  pro- 
gram that  is  a  procurement  program,  the  serv- 
ice acquisition  executive,  in  addition  to  the  de- 
termination under  paragraph  (1),  shall  deter- 
mine whether  the  current  procurement  unit 
cost  for  the  program  has  increased  by  more 
than  15  percent,  or  by  more  than  25  percent, 
over  the  procurement  unit  cost  for  the  program 
as  reflected  in  the  Baseline  Report. 

(3)  If,  based  upon  the  service  acquisition  ex- 
ecutive's determination,  the  Secretary  con- 
cerned determines  (for  the  first  time  since  the 
beginning  of  the  current  fiscal  year)  that  the 
current  program  acquisition  unit  cost  has  in- 
creased by  more  than  15  percent,  or  by  more 
than  25  percent,  as  determined  under  para- 
graph (1)  or  that  the  current  procurement  unit 
cost  has  increased  by  more  than  15  percent,  or 
by  more  than  25  percent,  as  determined  under 
paragraph  (2),  the  Secretary  shall  notify  Con- 
gress in  writing  of  such  determination  and  of 
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the  increase  with  respect  to  such  program 
within  30  days  after  the  date  on  which  the  serv- 
ice acquisition  executive  reports  his  determina- 
tion of  such  increase  in  such  unit  cost  to  the 
Secretary  and  shall  include  in  such  notification 
the  date  on  which  the  determination  was  made. 

(e)(1)(A)  Except  as  provided  in  subparagraph 
(B),  whenever  the  Secretary  concerned  deter- 
mines under  subsection  (d)  that  the  current 
program  acquisition  cost  of  a  major  defense  ac- 
quisition program  has  increased  by  more  than 
15  percent,  a  Selected  Acquisition  Report  shall 
be  submitted  to  Congress  for  the  first  fiscal- 
year  quarter  ending  on  or  after  the  date  of  the 
determination  and  such  report  shall  include  the 
information  described  in  section  2432(e)  of  this 
title.  The  report  shall  be  submitted  within  45 
days  after  the  end  of  that  quarter. 

(B)  Whenever  the  Secretary  makes  a  determi- 
nation referred  to  in  subparagraph  (A)  in  the 
case  of  a  major  defense  acquisition  program 
during  the  second  quarter  of  a  fiscal  year  and 
before  the  date  on  which  the  President  trans- 
mits the  budget  for  the  following  fiscal  year  to 
Congress  pursuant  to  section  1105  of  title  31, 
the  Secretary  is  not  required  to  file  a  Selected 
Acquisition  Report  under  subparagraph  (A)  but 
shall  include  the  information  described  in  sub- 
section (g)  regarding  that  program  in  the  com- 
prehensive annual  Selected  Acquisition  Report 
submitted  in  that  quarter. 

(2)  If  the  percentage  increase  in  the  current 
program  acquisition  cost  of  a  major  defense  ac- 
quisition program  (as  determined  by  the  Secre- 
tary under  subsection  (d))  exceeds  25  percent, 
the  Secretary  of  Defense  shall  submit  to  Con- 
gress, before  the  end  of  the  30-day  period  be- 
ginning on  the  day  the  Selected  Acquisition 
Report  containing  the  information  described  in 
subsection  (g)  is  required  to  be  submitted  under 
section  2432(f)  of  this  title— 

(A)  a  written  certification,  stating  that— 

(i)  such  acquisition  program  is  essential  to 
the  national  security; 

(ii)  there  are  no  alternatives  to  such  ac- 
quisition program  which  will  provide  equal 
or  greater  military  capability  at  less  cost; 

(iii)  the  new  estimates  of  the  program  ac- 
quisition unit  cost  or  procurement  unit  cost 
are  reasonable;  and 

(iv)  the  management  structure  for  the  ac- 
quisition program  is  adequate  to  manage 
and  control  program  acquisition  unit  cost  or 
procurement  imit  cost;  and 

(B)  if  a  report  under  paragraph  (1)  has  been 
previously  submitted  to  Congress  with  respect 
to  such  program  for  the  current  fiscal  year 
but  was  based  upon  a  different  imit  cost 
report  from  the  program  manager  to  the  serv- 
ice acquisition  executive  designated  by  the 
Secretary  concerned,  a  further  report  con- 
taining the  information  described  in  subsec- 
tion (g),  determined  from  the  time  of  the  pre- 
vious report  to  the  time  of  the  current  report. 

(3)  If  a  determination  of  a  more  than  15  per- 
cent increase  is  made  by  the  Secretary  under 
subsection  (d)  and  a  Selected  Acquisition 
Report  containing  the  information  described  in 
subsection  (g)  is  not  submitted  to  Congress 
under  paragraph  (1),  or  if  a  determination  of  a 


more  than  25  percent  increase  is  made  by  the 
Secretary  under  subsection  (d)  and  the  certifi- 
cation of  the  Secretary  of  Defense  is  not  sub- 
mitted to  Congress  xmder  paragraph  (2),  funds 
appropriated  for  military  construction,  for  re- 
search, development,  test,  and  evaluation,  and 
for  procurement  may  not  be  obligated  for  a 
major  contract  under  the  program.  The  prohi- 
bition on  the  obligation  of  fimds  for  a  major  de- 
fense acquisition  program  shall  cease  to  apply 
at  the  end  of  a  period  of  30  days  of  continuous 
session  of  Congress  (as  determined  under  sec- 
tion 7307(b)(2)  of  this  title)  beginning  on  the 
date— 

(A)  on  which  Congress  receives  the  Selected 
Acquisition  Report  under  paragraph  (1)  or 
(2)(B)  with  respect  to  that  program,  in  the 
case  of  a  determination  of  a  more  than  15 
percent  increase  (as  determined  in  subsection 
(d));  or 

(B)  on  which  Congress  has  received  both 
the  Selected  Acquisition  Report  under  para- 
graph (1)  or  (2)(B)  and  the  certification  of 
the  Secretary  of  Defense  imder  paragraph 
(2)(A)  with  respect  to  that  program,  in  the 
case  of  a  more  than  25  percent  increase  (as 
determined  under  subsection  (d)). 

iSee  main  edition  for  text  of  (J)} 

(g)  iSee  main  edition  for  text  of  (1)1 
(2)  If  a  program  acquisition  unit  cost  increase 
or  a  procurement  unit  cost  increase  for  a  major 
defense  acquisition  program  that  results  in  a 
report  imder  this  subsection  is  due  to  termina- 
tion or  cancellation  of  the  entire  program,  only 
the  information  specified  in  clauses  (A) 
through  (F)  of  paragraph  (1)  and  the  percent- 
age change  in  program  acquisition  unit  cost  or 
procurement  unit  cost  that  resulted  in  the 
report  need  be  included  in  the  report.  The  cer- 
tification of  the  Secretary  of  Defense  under 
subsection  (e)  is  not  required  to  be  submitted 
for  termination  or  cancellation  of  a  program. 

[See  main  edition  for  text  o/(/i)] 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VIII, 
§  811(a),  Nov.  29,  1989,  103  Stat.  1490;  Pub.  L. 
101-510,  div.  A,  title  XIV,  §  1484(k)(10),  Nov.  5, 
1990,  104  Stat.  1719.) 

Amendments 

1990— Subsec.  (c).  Pub.  L.  101-510  struck  out  "the" 
before  "such  service  acquisition  executive"  wherever 
appearing. 

1989— Subsec.  (a)(2).  Pub.  L.  101-189,  1811(a)(1)(A). 
inserted  "the  service  acquisition  executive  designated 
by"  before  "the  Secretary  concerned". 

Subsec.  (a)(4).  Pub.  L.  101-189,  §811(a)(l)(B)(i).  in- 
serted "the  service  acquisition  executive  designated 
by"  before  "the  Secretary  concerned"  in  introductory 
provisions. 

Subsec.  (a)(4)(A).  Pub.  L.  101-189.  §811(a)(l)(B)(ii). 
substituted  "Selected  Acquisition  Report  submitted 
under  subsection  (e)(2)(B)  that  includes  information 
on"  for  "unit  cost  report  submitted  under  subsection 
(e)(2)(B)(ii)  with  respect  to". 

Subsec.  (a)(4)(B).  Pub.  L.  101-189,  §811(a)(l)(B)(iii), 
substituted  "subsection  (e)(2)(B)  with  respect  to  the 
program  during  that  three-quarter  period,  the  most 
recent  Selected  Acquisition  Report  submitted  under 
subsection  (e)(1)  that  includes  information  on  the  pro- 
gram" for  "subsection  (e)(2)(B)(ii)  with  respect  to  the 
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program  during  that  three-quarter  period,  the  most 
recent  unit  cost  report  submitted  under  subsection 
(e)(1)  with  respect  to  the  program". 

Subsec.  (b).  Pub.  L.  101-189,  §  811(a)(2)(A),  amended 
introductory  provisions  generally.  Prior  to  amend- 
ment, introductory  provisions  read  as  follows:  "The 
program  manager  for  a  defense  acquisition  program 
that  as  of  the  end  of  a  fiscal-year  quarter  is  a  major 
defense  acquisition  program  (other  than  a  program 
not  required  to  be  included  in  the  Selected  Acquisition 
Report  for  that  quarter  under  section  2432(b)(3)  of 
this  title)  shall,  after  the  end  of  that  quarter,  submit 
to  the  Secretary  concerned  a  written  report  on  the 
unit  costs  of  the  program.  Each  report  for  the  first 
quarter  of  a  fiscal  year  shall  be  submitted  not  more 
than  7  days  (excluding  Saturdays,  Simdays,  and  legal 
public  holidays)  after  the  date  on  which  the  President 
transmits  the  Budget  to  Congress  for  the  following 
fiscal  year,  and  each  report  for  other  quarters  shall  be 
submitted  not  more  than  7  days  (excluding  Saturdays, 
Sundays,  and  legal  public  holidays)  after  the  end  of 
that  quarter.  The  program  manager  shall  include  in 
each  such  unit  cost  report  the  following  information 
with  respect  to  the  program  (as  of  the  last  day  of  the 
quarter  for  which  the  report  is  made):". 

Subsec.  (b)(4).  Pub.  L.  101-189,  §  811(a)(2)(B),  substi- 
tuted "description  established  under  section  2435  of 
this  title"  for  "Selected  Acquisition  Report". 

Subsec.  (c)(1).  Pub.  L.  101-189,  §  811(a)(3)(A),  in  in- 
troductory provisions,  struck  out  "fiscal-year"  after 
"time  during  a",  and  in  concluding  provisions,  inserted 
"the  service  acquisition  executive  designated  by" 
before  "the  Secretary  concerned  during"  and  substi- 
tuted "(other  than  the  last  quarterly  unit  cost  report 
under  subsection  (b)  for  the  preceding  fiscal  year)"  for 
"(other  than  the  unit  cost  report  imder  subsection  (b) 
for  the  last  quarter  of  the  preceding  fiscal  year)"  and 
"such  service  acquisition  executive  a  unit"  for  "Secre- 
tary concerned  a  unit". 

Subsec.  (c)(2).  Pub.  L.  101-189,  §  811(a)(3)(B),  in  in- 
troductory provisions,  inserted  "the  service  acquisition 
executive  designated  by"  before  "the  Secretary  con- 
cerned a  unit"  and  substituted  "(other  than  the  last 
quarterly  unit  cost  report  under  subsection  (b)  for  the 
preceding  fiscal  year)"  for  "(other  than  the  unit  cost 
report  under  subsection  (b)  for  the  last  quarter  of  the 
preceding  fisscal  year)",  and  in  els.  (A),  (B),  and  (C), 
and  concluding  provisions,  substituted  "such  service 
acquisition  executive"  for  "Secretary  concerned". 

Subsec.  (d)(1).  Pub.  L.  101-189,  §  811(a)(4)(A),  insert- 
ed "the  service  acquisition  executive  designated  by" 
before  "the  Secretary  concerned"  and  substituted 
"service  acquisition  executive  shall  determine"  for 
"Secretary  shall  determine". 

Subsec.  (d)(2).  Pub.  L.  101-189,  §  811(a)(4)(B),  insert- 
ed "the  service  acquisition  executive  designated  by" 
before  "the  Secretary  concerned  under"  and  substitut- 
ed "service  acquisition  executive,  in  addition  to  the  de- 
termination imder  paragraph  (1),  shall  determine"  for 
"Secretary  concerned  shall,  in  addition  to  the  determi- 
nation under  paragraph  (1),  determine". 

Subsec.  (d)(3).  Pub.  L.  101-189,  $  811(a)(4)(C),  substi- 
tuted par.  (3)  consisting  of  a  single  par.,  for  former 
par.  (3)  consisting  of  subpars.  (A)  and  (B). 

Subsec.  (e)(1).  (2).  Pub.  L.  101-189,  §  811(a)(5)(A), 
added  pars.  (1)  and  (2)  and  struck  out  former  pars.  (1) 
and  (2)  which  contained  exceptions  to  the  prohibitions 
in  subsec.  (d)(3)(B)(i)  and  (ii). 

Subsec.  (e)(3).  Pub.  L.  101-189.  S  811(a)(5)(B),  in  in- 
troductory provisions,  inserted  "If  a  determination  of 
a  more  than  15  percent  Increase  is  made  by  the  Secre- 
tary under  subsection  (d)  and  a  Selected  Acquisition 
Report  containing  the  information  described  in  sub- 
section (g)  is  not  submitted  to  Congress  under  para- 
graph (1),  or  if  a  determination  of  a  more  than  25  per- 
cent increase  is  made  by  the  Secretary  under  subsec- 
tion (d)  and  the  certification  of  the  Secretary  of  De- 
fense is  not  submitted  to  Congress  under  paragraph 
(2),  funds  appropriated  for  military  construction,  for 
research,  development,  test,  and  evaluation,  and  for 


procurement  may  not  be  obligated  for  a  major  con- 
tract under  the  program."  and  struck  out  "in  subsec- 
tion (d)(3)(B)"  after  "prohibition",  in  subpar.  (A),  sub- 
stituted "Selected  Acquisition  Report"  for  "report  of 
the  Secretary  concerned"  and  "(2)(B)"  for  "(2)(B)(ii)", 
and  in  subpar.  (B),  substituted  "Selected  Acquisition 
Report"  for  "report  of  the  Secretary  concerned", 
"(2)(B)"  for  "(2)(B)(ii)",  and  "(2)(A)"  for  "(2)(B)(i)". 

Subsec.  (g)(2).  Pub.  L.  101-189,  §  811(a)(6),  inserted 
at  end  "The  certification  of  the  Secretary  of  Defense 
under  subsection  (e)  is  not  required  to  be  submitted 
for  termination  or  cancellation  of  a  program." 

§  2434.  Independent  cost  estimates;  operational  man- 
power requirements 

(a)  Requirement  for  Approval.— The  Secre- 
tary of  Defense  may  not  approve  the  full-scale 
engineering  development,  or  the  production 
and  deplosmaent,  of  a  major  defense  acquisition 
program  unless  an  independent  estimate  of  the 
cost  of  the  program,  together  with  a  manpower 
estimate,  has  been  considered  by  the  Secretary. 

(b)  Definitions.— In  this  section: 

(1)  The  term  "independent  estimate" 
means,  with  respect  to  a  major  defense  acqui- 
sition program,  an  estimate  of  the  cost  of 
such  program  prepared  by  an  office  or  other 
entity  that  is  not  imder  the  supervision,  direc- 
tion, or  control  of  the  military  department, 
defense  agency,  or  other  component  of  the 
Department  of  Defense  that  is  directly  re- 
sponsible for  carrying  out  the  development  or 
acquisition  of  the  program. 

(2)  The  term  "cost  of  the  program"  means, 
with  respect  to  a  major  defense  acquisition 
program,  all  elements  of  the  life-cycle  costs  of 
the  program,  including— 

(A)  the  cost  of  all  research  and  develop- 
ment efforts,  without  regard  to  the  funding 
source  or  management  control; 

(B)  the  cost  of  the  prime  hardware  and  its 
major  subcomponents,  support  costs  (in- 
cluding training,  peculiar  support,  and 
data),  initial  spares,  military  construction 
costs,  and  the  cost  of  all  related  procure- 
ments (including,  where  applicable,  modifi- 
cations to  existing  aircraft  or  ship  plat- 
forms), without  regard  to  the  funding 
source  or  management  control  of  the  pro- 
gram; and 

(C)  all  elements  of  operating  and  support 
costs. 

(3)  The  term  "manpower  estimate"  means, 
with  respect  to  a  major  defense  acquisition 
program,  an  estimate  of — 

(A)  the  total  number  of  personnel  (Includ- 
ing military,  civilian,  and  contractor  person- 
nel), expressed  in  total  personnel  or  in  man- 
years,  that  will  be  required  to  operate, 
maintain,  and  support  the  program  upon 
full  operational  deplosmaent  and  to  train 
personnel  to  operate,  maintain,  and  support 
the  program  upon  full  operational  deploy- 
ment; 

(B)  the  increases  in  military  and  civilian 
personnel  end  strengths  that  will  be  re- 
quired for  full  operational  deployment  of 
the  program  above  the  end  strengths  au- 
thorized in  the  fiscal  year  in  which  such  an 
estimate  is  submitted  and  the  fiscal  year  or 
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years  in  which  such  increases  will  be  re- 
quired; and 

(C)  the  manner  in  which  such  a  program 
would  be  operationally  deployed  if  no  in- 
creases in  military  and  civilian  end 
strengths  were  authorized  above  the 
strengths  authorized  for  the  fiscal  year  in 
which  such  estimate  is  submitted. 

(As  amended  Pub.  L.  102-190,  div.  A,  title  VIII, 
§  801(a),  (b)(1),  Dec.  5,  1991,  105  Stat.  1412.) 

Amendbcents 

1991-~Subsec.  (a).  Pub.  L.  102-190.  §  801(a),  substi- 
tuted "unless  an  independent  estimate  of  the  cost  of 
the  program,  together  with  a  manpower  estimate,  has 
been  considered  by  the  Secretary."  for  "unless— 

"(1)  an  independent  estimate  of  the  cost  of  the 
program  is  first  submitted  to  (and  considered  by) 
the  Secretary;  and 

"(2)  the  Secretary  submits  a  manpower  estimate  of 
the  program  to  the  Committees  on  Armed  Services 
of  the  Senate  and  the  House  of  Representatives  at 
least  30  days  in  advance  of  such  approval." 
Subsecs.  (b),  (c).  Pub.  L.  102-190,  §  801(b)(1).  redesig- 
nated subsec.  (c)  as  (b)  and  struck  out  former  subsec. 
(b)  which  read  as  foUows: 

"(b)  Exceptions.— (1)  Subsection  (a)(2)  shall  not 
apply  during  time  of  war  or  during  a  national  emer- 
gency declared  by  Congress  or  the  President. 

"(2)  The  30-day  period  specified  in  subsection  (a)(2) 
shall  be  reduced  to  10  days  in  the  case  of  a  major  de- 
fense acquisition  program  if  the  manpower  estimate 
submitted  by  the  Secretary  of  Defense  under  subsec- 
tion (a)(2)  with  respect  to  that  program  indicates  that 
no  increase  in  military  or  civilian  personnel  end 
strengths  described  in  subsection  (c)(3)(B)  will  be  re- 
quired." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2432,  2435  of 
this  title. 

§  2435.  Enhanced  program  stability 

(a)  Baseline  Description  Requirement.— 
ISee  main  edition  for  text  of  i  1)1 

(2)  A  baseline  description  required  under 
paragraph  (1)  shall  include  the  following: 

iSee  main  edition  for  text  of  (A)! 

(B)  In  the  case  of  the  production  stage— 

ISee  main  edition  for  text  ofii)  to  (iii)l 

(iv)  the  schedule  of  production  mile- 
stones; 

iSee  main  edition  for  text  ofiv)  to  (viii)1 

(b)  Program  Deviation  Reports.— (1)  The 
program  manager  of  a  major  defense  acquisi- 
tion program  shall  immediately  submit  a  pro- 
gram deviation  report  for  such  program  to  the 
Secretary  of  the  military  department  concerned 
and  to  the  service  acquisition  executive  desig- 
nated by  such  Secretary  if  such  manager  deter- 
mines at  any  time  during  the  full-scale  engi- 
neering development  stage  or  the  production 
stage  that  there  is  reasonable  cause  to  believe 
that- 

iSee  main  edition  for  text  ofiA)  to  (C)] 

(2)  The  Secretary  of  the  military  department 
concerned  shall,  with  respect  to  any  major  de- 
fense acquisition  program  for  which  a  program 


deviation  report  is  received  under  paragraph 
(1),  and  for  which  the  total  cost  of  completion 
of  the  stage  will  exceed  by  15  percent  or  more, 
in  the  case  of  a  development  stage,  or  by  5  per- 
cent or  more,  in  the  case  of  a  production  stage, 
the  amount  specified  in  the  baseline  description 
established  under  subsection  (a)  for  such  stage; 
or  any  milestone  specified  in  such  baseline  de- 
scription will  be  missed  by  more  than  180 
days— 

iSee  main  edition  for  text  ofiA)  and  (B)] 

[(c)  Repealed.  Pub.  L.  101-510,  div.  A,  title 
XII,  §  1207(b),  Nov.  5,  1990,  104  Stat.  1665.3 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VIII, 
§  811(b),  Nov.  29,  1989,  103  Stat.  1493;  Pub.  L. 
101-510,  div.  A,  title  XII,  §  1207(b),  title  XIV, 
§  1484(k)(ll),  Nov.  5,  1990,  104  Stat.  1665,  1719.) 

Amendbients 

1990— Subsec.  (b)(1).  Pub.  L.  101-510,  §  1484(k)(ll), 
struck  out  closing  parenthesis  after  "such  Secretary" 
in  introductory  provisions. 

Subsec.  (c).  Pub.  L.  101-510,  §  1207(b).  struck  out 
subsec.  (c)  which  read  as  follows:  "Stability  op  Pro- 
gram Managers.— (1)  The  tour  of  duty  of  an  officer  of 
the  armed  forces  as  a  program  manager  of  a  major  de- 
fense acquisition  program  shall  be  (A)  not  less  than 
four  years,  or  (B)  until  completion  of  a  major  program 
milestone  (as  defined  in  regulations  prescribed  by  the 
Secretary  of  Defense). 

"(2)  The  Secretary  of  the  military  department  con- 
cerned may  waive  the  length  of  the  tour  of  duty  pre- 
scribed in  paragraph  (1).  The  authority  under  the  pre- 
ceding sentence  may  not  be  delegated." 

1989— Subsec.  (a)(2)(B)(iv).  Pub.  L.  101-189, 
§  811(b)(1),  substituted  "production"  for  "develop- 
ment". 

Subsec.  (b)(1).  Pub.  L.  101-189,  §  811(b)(2)(A),  substi- 
tuted "service  acquisition  executive  designated  by 
such  Secretary"  for  "senior  procurement  executive  of 
such  military  department  (designated  pursuant  to  sec- 
tion 16(3)  of  the  Office  of  Federal  Procurement  Policy 
Act  (41  U.S.C.  414(3))". 

Subsec.  (b)(2).  Pub.  L.  101-189,  §  811(b)(2)(B).  substi- 
tuted "180  days"  for  "90  days"  in  introductory  provi- 
sions. 

Effective  Date  of  1990  Amend&ient 

Section  1207(b)  of  Pub.  L.  101-510  provided  that  the 
amendment  made  by  that  section  is  effective  Oct.  1, 
1991. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1734,  2433, 
2437  of  this  title. 

§  2436.  Defense  enterprise  programs 

ISee  main  edition  for  text  ofia)  to  (c)] 

(d)  Applicable  Rules  and  REGULATiONS.~[iSee 
main  edition  for  text  ofil)  and  (2)1 

(3)  In  this  subsection,  the  term  "Federal  Ac- 
quisition Regulation"  has  the  meaning  given 
such  term  in  section  2302(6)  of  this  title. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XIV. 
§  1484(h)(4),  Nov.  5,  1990,  104  Stat.  1718.) 

Amendments 

1990— Subsec.  (d)(3).  Pub.  L.  101-510  substituted 
"2302(6)"  for  "2320(a)(4)". 
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§2438.     Mi^or    programs:     competitive    alternative 
sources 

(a)(1)  Before  full-scale  development  under  a 
major  program  begins,  the  Secretary  of  De- 
fense shall  prepare  an  acquisition  strategy  for 
the  program. 

(2)  The  Secretary  shall  ensure  that  contracts 
for  each  major  program  and  each  major  subsys- 
tem under  such  major  program  are  awarded  in 
accordance  with  the  acquisition  strategy  for 
such  program. 

(b)(1)  The  acquisition  strategy  prepared 
imder  subsection  (a)(1)  shall  ensure  that  the 
Secretary  will  have  the  option  to  use  competi- 
tive alternative  sources  for  major  programs  and 
for  major  subsystems  under  the  major  pro- 
grams throughout  the  period  from  the  begin- 
ning of  full-scale  development  through  the  end 
of  procurement  in  any  case  in  which  the  estab- 
lishment and  maintenance  of  two  or  more 
sources— 

(A)  would— 

(i)  likely  reduce  technological  risks  associ- 
ated with  the  program; 

(ii)  likely  result  in  reduced  costs  for  such 
program;  or 

(iii)  likely  result  in  an  improvement  in 
design  commensurate  with  the  additional 
cost; 

(B)  would  not  result  in  imacceptable  delays 
in  fulfilling  the  needs  of  the  Department  of 
Defense;  and 

(C)  is  otherwise  in  the  national  security  in- 
terests of  the  United  States. 

(2)  In  carrying  out  this  subsection,  the  Secre- 
tary may  provide  that  the  requirement  for  com- 
petitive alternative  sources  of  a  major  program 
or  subsystem  is  satisfied  even  though  the 
sources  for  that  major  program  or  subsystem 
do  not  develop  or  produce  identical  systems  if 
the  systems  developed  serve  similar  fimctions 
and  compete  effectively  with  each  other. 

(c)  In  this  section: 

(1)  The  term  "major  program"  means  a 
major  defense  acquisition  program,  as  such 
term  is  defined  in  section  2430  of  this  title. 

(2)  The  term  "major  subsystem",  with  re- 
spect to  a  major  program,  means  a  subsystem 
of  the  system  developed  under  the  program, 
that  is  purchased  directly  by  the  United 
States  and  for  which— 

(A)  the  amount  for  research,  develop- 
ment, test,  and  evaluation  is  10  percent  or 
more  of  the  amoimt  specified  in  section 
2430(2)  of  this  title  as  the  research,  develop- 
ment, test,  and  evaluation  funding  criterion 
for  identification  of  a  major  defense  acqui- 
sition program;  or 

(B)  the  amount  for  procurement  is  10  per- 
cent or  more  of  the  amoimt  specified  in  sec- 
tion 2430(2)  of  this  title  as  the  procurement 
fimding  criterion  for  identification  of  a 
major  defense  acquisition  program. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  VIII, 
§  805,  Nov.  5,  1990,  104  Stat.  1591.) 

Amendments 

1990— Pub.  L.  101-510  amended  text  generally,  sub- 
stituting subsecs.  (a)  to  (c)  for  former  subsecs.  (a),  (b). 


and  (d),  making  changes  in  substance  and  form,  and 
striking  out  former  subsec.  (c)  which  set  forth  condi- 
tions under  which  the  requirements  of  subsec.  (b) 
could  be  waived. 

CHAPTER  145— CATALOGING  AND 
STANDARDIZATION 

Sec. 

[2455.       Repealed.] 

2458.        Inventory  management  policies. 

ABfENDMENTS 

1990-Pub.  L.  101-510.  div.  A,  title  III,  §  323(a)(2), 
title  XIII.  §  1331(6),  Nov.  5.  1990,  104  Stat.  1530.  1673, 
struck  out  item  2455  "Reports  to  Congress"  and  added 
item  2458. 

[§  2455.  Repealed.  Pub.  L.  101-510,  div.  A,  title  XIII, 
§  1322(a)(9),  Nov.  5, 1990, 104  Stat.  1671] 

Section,  acts  Aug.  10.  1956,  ch.  1041.  70A  Stat.  140; 
Jan.  2.  1975.  Pub.  L.  93-608,  §  2(2).  88  Stat.  1971;  Dec. 
21,  1982,  Pub.  L.  97-375.  title  II.  §  203(c).  96  Stat.  1823. 
related  to  reports  on  cataloging  supplies  for  Depart- 
ment of  Defense. 

§  2457.  Standardization  of  equipment  with  North  At- 
lantic Treaty  Organization  members 

ISee  main  edition  for  text  of  (a)  to  (c)] 

(d)  Before  February  1,  1989,  and  biennially 
thereafter,  the  Secretary  shall  submit  a  report 
to  Congress  that  includes— 

ISee  main  edition  for  text  of(l)  to  (8);  (e)  and 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XIII, 
§  1311(5),  Nov.  5,  1990,  104  Stat.  1670.) 

Amendments 

1990— Subsec.  (d).  Pub.  L.  101-510  substituted 
"Before  February  1,  1989,  and  biennially  thereafter" 
for  "Before  February  1  of  each  year". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2350a  of  this 
title. 

§  2458.  Inventory  management  policies 

(a)  Policy  Required,— The  Secretary  of  De- 
fense shall  issue  a  single,  uniform  policy  on  the 
management  of  inventory  items  of  the  Depart- 
ment of  Defense.  Such  policy  shall— 

(1)  establish  maximum  levels  for  inventory 
items  sufficient  to  achieve  and  maintain  only 
those  levels  for  inventory  items  necessary  for 
the  national  defense; 

(2)  provide  guidance  to  item  managers  and 
other  appropriate  officials  on  how  effectively 
to  eliminate  wasteful  practices  in  the  acquisi- 
tion and  management  of  inventory  items;  and 

(3)  set  forth  a  uniform  system  for  the  valu- 
ation of  inventory  items  by  the  military  de- 
partments and  Defense  Agencies. 

(b)  Personnel  Evaluations.— The  Secretary 
of  Defense  shall  establish  procedures  to  ensure 
that,  with  regard  to  item  managers  and  other 
personnel  responsible  for  the  acquisition  and 
management  of  inventory  items  of  the  Depart- 
ment of  Defense,  personnel  appraisal  systems 
for  such  personnel  give  appropriate  consider- 
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ation  to  efforts  made  by  such  personnel  to 
eliminate  wasteful  practices  and  achieve  cost 
savings  in  the  acquisition  and  management  of 
inventory  items. 

(Added    Pub.    L.    101-510,    div.    A,    title  III, 

§  323(a)(1),  Nov.  5,  1990,  104  Stat.   1530,  and 

amended  Pub.  L.  102-190,  div.  A,  title  III, 
§  347(a),  Dec.  5,  1991,  105  Stat.  1347.) 

Amendments 

1991— Subsec.  (a)(3).  Pub.  L.  102-190  added  par.  (3). 

Implementation  of  1991  Amendment 

Secretary  of  Defense  to  establish  uniform  system  of 
valuation  described  in  subsec.  (a)(3)  of  this  section  not 
later  than  180  days  after  Dec.  5,  1991,  see  section 
347(c)  of  Pub.  L.  102-190,  set  out  as  a  note  under  sec- 
tion 2721  of  this  title. 

Date  op  Issuance  op  Policy 

Section  323(b)  of  Pub.  L.  101-510  provided  that: 
"The  policy  required  by  section  2458(a)  of  title  10, 
United  States  Code  (as  added  by  subsection  (a)),  shall 
be  issued  not  later  than  180  days  after  the  date  of  the 
enactment  of  this  Act  [Nov.  5, 1990]." 

CHAPTER  146— CONTRACTING  FOR  PERFORM- 
ANCE OF  CIVILIAN  COMMERCIAL  OR  INDUS- 
TRIAL TYPE  FUNCTIONS 


Sec. 
2466. 

2468. 


Limitations  on  the  performance  of  depot- 
level  maintenance  of  materiel. 

Military  instaUations:  authority  of  base  com- 
manders over  contracting  for  commercial 
activities. 

Amendments 

1991-Pub.  L.  102-190,  div.  A,  title  III,  §  314(a)(2), 
Dec.  5,  1991,  105  Stat.  1337,  substituted  "Limitations 
on  the  performance  of  depot-level  maintenance  of  ma- 
teriel" for  "Prohibition  on  certain  depot  maintenance 
workload  competitions"  in  item  2466. 

1989-Pub.  L.  101-189,  div.  A,  title  XI,  §  1131(a)(2), 
Nov.  29, 1989, 103  Stat.  1561,  added  item  2468. 

§2461.  Commercial  or  industrial  type  functions:  re- 
quired studies  and  reports  before  conversion  to 
contractor  performance 

iSee  main  edition  for  text  o/(a)  to  (d)] 

(e)  Waiver  for  the  Purchase  of  Products 
AND  Services  of  the  Blind  and  Other  Severely 
Handicapped  PERSONS.—Subsections  (a) 
through  (c)  shall  not  apply  to  a  commercial  or 
industrial  type  function  of  the  Department  of 
Defense  that— 

(1)  is  included  on  the  procurement  list  es- 
tablished pursuant  to  section  2  of  the  Act  of 
June  25,  1938  (41  U.S.C.  47),  popularly  re- 
ferred to  as  the  Wagner-O'Day  Act;  or 

(2)  is  planned  to  be  converted  to  perform- 
ance by  a  qualified  nonprofit  agency  for  the 
blind  or  by  a  qualified  nonprofit  agency  for 
other  severely  handicapped  persons  in  accord- 
ance with  that  Act. 

(f)  Additional  Limitations.— (1)  A  commer- 
cial or  industrial  t3n?e  function  of  the  Depart- 
ment of  Defense  that  on  October  1,  1980,  was 
being  performed  by  Department  of  Defense  ci- 
vilian employees  may  not  be  converted  to  per- 
formance by  a  private  contractor  to  circumvent 
a  civilian  personnel  ceiling. 


(2)  In  no  case  may  a  commercial  or  industrial 
type  fimction  being  performed  by  Department 
of  Defense  personnel  be  modified,  reorganized, 
divided,  or  in  any  way  changed  for  the  purpose 
of  exempting  from  the  requirements  of  subsec- 
tion (a)  the  conversion  of  all  or  any  part  of 
such  function  to  performance  by  a  private  con- 
tractor. 

(g)  Inapplicability  During  War  or  Emergen- 
cy.—The  provisions  of  this  section  shall  not 
apply  during  war  or  during  a  period  of  national 
emergency  declared  by  the  President  or  Con- 
gress. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XI. 
§  1132,  Nov.  29,  1989,  103  Stat.  1561.) 

References  in  Text 

The  Wagner-O'Day  Act,  referred  to  in  subsec.  (e)(2), 
is  act  Jime  25,  1938,  ch.  697,  52  Stat.  1196,  as  amended, 
which  is  classified  to  sections  46  to  48c  of  Title  41, 
Public  Contracts.  For  complete  classification  of  this 
Act  to  the  Code,  see  Short  Title  note  set  out  under 
section  46  of  Title  41  and  Tables. 

Amendments 

1989— Subsecs.  (e)  to  (g).  Pub.  L.  101-189  added 
subsec.  (e)  and  redesignated  former  subsecs.  (e)  and  (f ) 
as  (f )  and  (g),  respectively. 

§2463.  Reports  on  savings  or  costs  from  increased 
use  of  DOD  civilian  personnel 

iSee  main  edition  for  text  o/(a)3 

(b)  Applicability  of  Section.— This  section 
applies  only  with  respect  to  a  fiscal  year  during 
which  there  is  no  statutory  limit  (commonly 
known  as  an  "end  strength")  on  the  number  of 
civilian  employees  that  may  be  employed  by 
the  Department  of  Defense  as  of  the  last  day  of 
that  fiscal  year, 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1622(c)(7),  Nov.  29,  1989,  103  Stat.  1604;  Pub. 
L.  101-510.  div.  A.  title  XIII.  §  1301(14).  Nov.  5, 
1990,  104  Stat.  1668.) 

Amendments 

1990— Subsecs.  (b),  (c).  Pub.  L.  101-510  redesignated 
subsec.  (c)  as  (b)  and  struck  out  former  subsec.  (b) 
which  read  as  foUows:  "Sebciannual  Report  on  Costs 
AND  Savings.— As  soon  as  practicable  after  the  end  of 
the  first  six  months,  and  after  the  end  of  the  second 
six  months,  of  a  fiscal  year  to  which  this  section  ap- 
plies, the  Secretary  of  Defense  shall  submit  to  the 
Committees  on  Armed  Services  and  the  Committees 
on  Appropriations  of  the  Senate  and  House  of  Repre- 
sentatives a  report  showing  the  estimated  savings  or 
loss  to  the  United  States,  during  the  preceding  six- 
month  period,  that  is  reflected  in  the  data  maintained 
under  subsection  (a)." 

1989— Subsec.  (b).  Pub.  L.  101-189  substituted  "Com- 
mittees on  Appropriations"  for  "Committee  on  Appro- 
priations'*. 

§  2464.  Core  logistics  functions 

ISee  main  edition  for  text  ofia)l 

(b)  Limitation  on  Contracting.— [See  main 
edition  for  text  ofil)  and  (2)1 

(3)  A  waiver  \mder  paragraph  (2)  may  not 
take  effect  until— 

(A)  the  Secretary  submits  a  report  on  the 
waiver  to  the  Committees  on  Armed  Services 


Page  1227 


TITLE  10— ARMED  FORCES 


§2468 


and  the  Committees  on  Appropriations  of  the 
Senate  and  House  of  Representatives;  and 

iSee  main  edition  for  text  ofiBX  (4)] 

(As  amended  Pub.  L.  101-189,  div.  A.  title  XVI, 
§  1622(c)(7),  Nov.  29.  1989, 103  Stat.  1604.) 

Amendbcents 

1989— Subsec.  (b)(3)(A).  Pub.  L.  101-189  substituted 
"Committees  on  Appropriations"  for  "Committee  on 
Appropriations". 

§  2466.  Limitations  on  the  performance  of  depot-level 
maintenance  of  materiel 

(a)  Percentage  Limitation.— Not  less  than  60 
percent  of  the  funds  available  for  each  fiscal 
year  for  depot-level  maintenance  of  materiel 
managed  for  the  Department  of  the  Army  and 
the  Department  of  the  Air  Force  shall  be  used 
for  the  performance  of  such  depot-level  mainte- 
nance by  employees  of  the  Department  of  De- 
fense. 

(b)  Prohibition  on  Manageb^ent  by  End 
Strength.— The  civilian  employees  of  the  De- 
partment of  Defense  involved  in  the  depot-level 
maintenance  of  materiel  may  not  be  managed 
on  the  basis  of  any  end-strength  constraint  or 
limitation  on  the  number  of  such  employees 
who  may  be  employed  on  the  last  day  of  a  fiscal 
year.  Such  employees  shall  be  managed  solely 
on  the  basis  of  the  available  workload  and  the 
funds  made  available  for  such  depot-level  main- 
tenance. 

(c)  Waiver  op  Limitation.— The  Secretary  of 
the  Army,  with  respect  to  the  Department  of 
the  Army,  and  the  Secretary  of  the  Air  Force, 
with  respect  to  the  Department  of  the  Air 
Force,  may  waive  the  applicability  of  subsection 
(a)  for  a  fiscal  year,  to  a  particular  workload,  or 
to  a  particular  depot-level  activity  if  the  Secre- 
tary determines  that  the  waiver  is  necessary  for 
reasons  of  national  security  and  notifies  Con- 
gress regarding  the  reasons  for  the  waiver. 

(d)  Exception.— Subsection  (a)  shall  not 
apply  with  respect  to  the  Sacramento  Army 
Depot,  Sacramento,  California. 

(e)  Reports.— Not  later  than  January  15, 
1992,  and  January  15,  1993,  the  Secretary  of 
the  Army  and  the  Secretary  of  the  Air  Force 
shall  jointly  submit  to  Congress  a  report  de- 
scribing the  progress  during  the  preceding 
fiscal  year  to  achieve  and  maintain  the  percent- 
age of  depot-level  maintenance  required  to  be 
performed  by  employees  of  the  Department  of 
Defense  pursuant  to  subsection  (a). 

(As  amended  Pub.  L.  101-189,  div.  A,  title  III, 
§313,  Nov.  29,  1989,  103  Stat.  1412;  Pub.  L. 
102-190,  div.  A,  title  III.  §  314(a)(1),  Dec.  5, 
1991,  105  Stat.  1336.) 

Amendments 

1991— Pub.  L.  102-190  substituted  section  catchline 
for  one  which  read  "Prohibition  on  certain  depot 
maintenance  workload  competitions"  and  amended 
text  generally.  Prior  to  amendment,  text  read  as  fol- 
lows: "The  Secretary  of  Defense  shall  prohibit  the 
Secretary  of  the  Army  and  the  Secretary  of  the  Air 
Force,  in  selecting  an  entity  to  perform  any  depot 
maintenance  workload,  from  carrying  out  a  competi- 
tion for  such  selection— 

"(1)  between  or  among  maintenance  activities  of  the 
Department  of  the  Army  and  the  Department  of  the 
Air  Force;  or 


"(2)  between  a  maintenance  activity  of  either  such 
department  and  a  private  contractor.'* 

1989— Pub.  L.  101-189,  in  introductory  provisions, 
substituted  "shall  prohibit"  for  "may  not  require", 
"Army  and"  for  "Army  or",  and  "from  carrying  out" 
for  "to  carry  out". 

Prohibition  on  Cancellation  op  Contracts  in 
Effect  on  December  5,  1991 

Section  314(a)(3)  of  Pub.  L.  102-190  provided  that: 
"The  Secretary  of  the  Army  and  the  Secretary  of  the 
Air  Force  may  not  cancel  a  depot-level  maintenance 
contract  in  effect  on  the  date  of  the  enactment  of  this 
Act  [Dec.  5,  1991]  in  order  to  comply  with  the  require- 
ments of  section  2466(a)  of  such  title,  as  amended  by 
subsection  (a)." 

Competition  Pilot  Program;  Review  and  Report 

Section  314(b)-(d)  of  Pub.  L.  102-190  provided  that: 
"(b)  Competition  Pilot  Program.— (1)  During  fiscal 
years  1992  and  1993,  the  Secretary  of  Defense  shall 
conduct  a  pilot  program  under  which  competitive  pro- 
cedures are  used  to  select  entities  to  perform  depot- 
level  maintenance  of  materiel  for  the  Department  of 
the  Army  and  the  Department  of  the  Air  Force.  Enti- 
ties eligible  for  selection  shall  include  depot-level  ac- 
tivities of  the  Department  of  Defense.  The  program 
may  not  involve  more  than  10  percent  of  all  depot- 
level  maintenance  of  materiel  that  is  not  required  to 
be  performed  by  employees  of  the  Department  of  De- 
fense pursuant  to  the  limitations  contained  in  section 
2466  of  title  10,  United  States  Code. 

"(2)  Section  922  of  the  National  Defense  Authoriza- 
tion Act  for  Fiscal  Year  1991  (Public  Law  101-510;  104 
Stat.  1627)  [formerly  set  out  as  a  note  below]  is  re- 
pealed. 

"(c)  Review  by  Comptroller  General.— Not  later 
than  February  1,  1994,  the  Comptroller  General  shall 
submit  to  Congress  an  evaluation  of  all  depot  mainte- 
nance workloads  of  the  Department  of  Defense,  in- 
cluding Navy  depot  maintenance  workloads,  that  are 
performed  by  an  entity  selected  pursuant  to  competi- 
tive procedures. 

"(d)  Report  by  Secretary  op  Defense.— Not  later 
than  December  1,  1993,  the  Secretary  of  Defense  shall 
submit  to  Congress  a  report— 

"(1)  containing  a  five-year  strategy  of  the  Depart- 
ment of  Defense  to  use  competitive  procedures  for 
the  selection  of  entities  to  perform  depot  mainte- 
nance workloads;  and 

"(2)  describing  the  cost  savings  anticipated 
through  the  use  of  those  procedures." 

Pilot  Program  for  Depot  Maintenance  Workload 
Competition 

Pub.  L.  101-510,  div.  A,  title  IX.  §  922,  Nov.  5.  1990, 
104  Stat.  1627,  which  authorized  a  depot  maintenance 
workload  competition  pilot  program  during  fiscal  year 
1991,  outlined  elements  of  the  program,  and  provided 
for  a  report  not  later  than  Mar.  31,  1992,  to  congres- 
sional defense  committees,  was  repealed  by  Pub.  L. 
102-190.  div.  A,  title  III,  §  314(b)(2),  Dec.  5,  1991,  105 
Stat.  1337. 

§  2468.  Military  installations:  authority  of  base  com- 
manders over  contracting  for  commercial  activi- 
ties 

(a)  Authority  of  Base  CofiOfANDER.— The 
Secretary  of  Defense  shall  direct  that  the  com- 
mander of  each  military  installation  shall  have 
the  authority  and  the  responsibility  to  enter 
into  contracts  in  accordance  with  this  section 
for  the  performance  of  a  commercial  activity  on 
the  military  installation. 

(b)  Yearly  Duties  of  Base  Commander.— To 
enter  into  a  contract  imder  subsection  (a)  for  a 
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fiscal  year,  the  commander  of  a  military  instal- 
lation shall— 

(1)  prepare  an  inventory  for  that  fiscal  year 
of  commercial  activities  carried  out  by  Gov- 
ernment personnel  on  the  military  installa- 
tion: 

(2)  decide  which  commercial  activities  shall 
be  reviewed  under  the  procedures  and  re- 
quirements of  Office  of  Management  and 
Budget  Circular  A-76  (or  any  successor  ad- 
ministrative regulation  or  policy);  and 

(3)  conduct  a  solicitation  for  contracts  for 
the  performance  of  those  commercial  activi- 
ties selected  for  conversion  to  contractor  per- 
formance under  the  Circular  A-76  process. 

(c)  Limitations.— (1)  The  Secretary  of  De- 
fense shall  prescribe  regulations  under  which 
the  commander  of  each  military  installation 
may  exercise  the  authority  and  responsibility 
provided  under  subsection  (a). 

(2)  The  authority  and  responsibility  provided 
under  subsection  (a)  are  subject  to  the  author- 
ity, direction,  and  control  of  the  Secretary. 

(d)  Assistance  to  Displaced  Employees.— If 
the  commander  of  a  military  installation  enters 
into  a  contract  imder  subsection  (a),  the  com- 
mander shall,  to  the  maximum  extent  practica- 
ble, assist  in  finding  suitable  employment  for 
any  employee  of  the  Department  of  Defense 
who  is  displaced  because  of  that  contract. 

(e)  Military  Installation  Defined.— In  this 
section,  the  term  "military  installation''  means 
a  base,  camp,  post,  station,  yard,  center,  or 
other  activity  under  the  jurisdiction  of  the  Sec- 
retary of  a  military  department  which  is  locat- 
ed within  the  United  States,  the  Common- 
wealth of  Puerto  Rico,  or  Guam. 

(f )  Termination  op  Authority.— The  author- 
ity provided  to  commanders  of  military  installa- 
tions by  subsection  (a)  shall  terminate  on  Sep- 
tember 30, 1993. 

(Added  Pub.  L.  101-189,  div.  A,  title  XI, 
§  1131(a)(1),  Nov.  29,  1989,  103  Stat.  1560,  and 
amended  Pub.  L.  101-510,  div.  A,  title  IX,  §  921, 
Nov.  5,  1990,  104  Stat.  1627;  Pub.  L.  102-190, 
div.  A,  title  III,  §  315(a),  Dec.  5,  1991,  105  Stat. 
1337.) 

AMiaroiiENTS 

1991— Subsec.  (f ).  Pub.  L.  102-190  substituted  "Sep- 
tember 30, 1993"  for  "September  30. 1991". 

1990— Subsec.  (f).  Pub.  L.  101-510  substituted  "Sep- 
tember 30, 1991"  for  "September  30, 1990". 

Effective  Date  of  1991  Amendbcent 

Section  315(b)  of  Pub.  L.  102-190  provided  that: 
"The  amendment  made  by  subsection  (a)  [amending 
this  section]  shall  take  effect  as  of  September  30, 
1991." 

Effective  Date 

Section  1131(b)  of  Pub.  L.  101-189  provided  that: 
"Section  2468  of  title  10,  United  States  Code  (as  added 
by  subsection  (a)),  shall  take  effect  as  of  October  1, 
1989." 

CHAPTER  147— UTILITIES  AND  SERVICES 

Sec. 

2485.        Donation    of    imusable    food:    commissary 
stores  and  other  activities. 


Amendments 

1990— Pub.  L.  101-510.  div.  A  title  III,  §  324(b)(2), 
Nov.  5,  1990,  104  Stat.  1531,  amended  item  2485  gener- 
ally, substituting  "Donation  of  unusable  food:  commis- 
sary stores  and  other  activities"  for  "Commissary 
stores:  donation  of  unmarketable  food". 

§  2485.  Donation  of  unusable  food:  commissary  stores 
and  other  activities 

(a)  The  Secretary  of  a  military  department 
may  donate  food  described  in  subsection  (b)  to 
authorized  charitable  nonprofit  food  banks. 

(b)  Food  that  may  be  donated  imder  this  sec- 
tion Is  commissary  store  food,  mess  food,  meals 
ready-to-eat  (MREs),  and  other  food  available 
to  the  Secretary  of  a  military  department 
that— 

(1)  is  certified  as  edible  by  appropriate  food 
inspection  technicians; 

(2)  would  otherwise  be  destroyed  as  unus- 
able; and 

(3)  in  the  case  of  commissary  store  food,  is 
unmarketable  and  imsaleable. 

(c)  In  the  case  of  commissary  store  food,  a  do- 
nation under  this  section  shall  take  place  at  the 
site  of  the  commissary  that  is  donating  the 
food. 

iSee  main  edition  for  text  of  id)  and  (e)] 

(As  amended  Pub.  L.  101-510,  div.  A,  title  III, 
§  324(a),  (b)(1),  Nov.  5.  1990,  104  Stat.  1530.) 

Amendments 

1990— Pub.  L.  101-510,  §  324(b)(1).  substituted  "Do- 
nation of  imusable  food:  commissary  stores  and  other 
activities"  for  "Commissary  stores:  donation  of  unmar- 
ketable food"  in  section  catchline. 

Subsec.  (a).  Pub.  L.  101-510,  S  324(a)(1),  struck  out 
"commissary  store"  after  "donate". 

Subsec.    (b).    Pub.    L.    101-510,    §  324(a)(2).    added 
subsec.  (b)  and  struck  out  former  subsec.  (b)  which 
read  as  foUows:  "Pood  that  may  be  donated  under  this 
section  is  food  of  a  commissary  store— 
"(1)  that  is— 
"(A)  immarketable; 
"(B)  imsaleable;  and 

"(C)  certified  as  edible  by  appropriate  food  in- 
spection technicians;  and 

"(2)  that  would  otherwise  be  destroyed  as  unus- 
able." 

Subsec.  (c).  Pub.  L.  101-510.  §  324(a)(3).  substituted 
"In  the  case  of  commissary  store  food,  a  donation"  for 
"A  donation". 

§2488.  Nonappropriated  fund  instrumentalities:  pur- 
chase of  alcoholic  beverages 

Procurebcent  of  Malt  Beverages  and  Wine  by 
Nonappropriated  Pond  Activity 

Pub.  L.  102-172,  title  VIII,  §  8111A.  Nov.  26.  1991.  105 
Stat.  1200.  provided  that:  "None  of  the  funds  appro- 
priated by  this  Act  [see  Tables  for  classification]  shall 
be  used  for  the  support  of  any  nonappropriated  fund 
activity  of  the  Department  of  Defense  that  procures 
malt  beverages  and  wine  with  nonappropriated  funds 
for  resale  (including  such  alcoholic  beverages  sold  by 
the  drink)  on  a  military  installation  located  in  the 
United  States,  unless  such  malt  beverages  and  wine 
are  procured  in  that  State,  or  in  the  case  of  the  Dis- 
trict of  Columbia,  within  the  District  of  Columbia,  in 
which  the  military  installation  is  located:  Provided, 
That  in  a  case  in  which  the  military  installation  is  lo- 
cated In  more  than  one  State,  purchases  may  be  made 
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in  any  State  in  which  the  installation  is  located:  Pro- 
vided further.  That  such  local  procurement  require- 
ments for  malt  beverages  and  wine  shall  apply  to  all 
alcoholic  beverages  for  military  installations  in  States 
which  are  not  contiguous  with  another  State:  Provid- 
ed further.  That  alcoholic  beverages  other  than  wine 
and  malt  beverages  in  contiguous  States  and  the  Dis- 
trict of  Columbia  shall  be  procured  from  the  most 
competitive  source,  price  and  other  factors  consid- 
ered." 

Similar  provisions  were  contained  in  the  following 
prior  appropriation  acts: 

Pub.  L.  101-511.  title  VIII,  $  8068.  Nov.  5.  1990.  104 
Stat.  1889. 

Pub.  L.  101-165.  title  IX.  §  9093.  Nov.  21.  1989.  103 
Stat.  1149. 

CHAPTER  148— DEFENSE  INDUSTRIAL  BASE 

Sec. 

2504.        Defense  memoranda  of  understanding  and 

related  agreements. 
[2508.      Renumbered.] 

2509.  Defense  industrial  base  annual  report. 

2510.  Defense  industrial  base  for  textile  and  ap- 

parel products. 

AlCENDMENTS 

1991— Pub.  L.  102-190.  div.  A.  title  VIII.  §  821(b)(2). 
Dec.  5.  1991.  105  Stat.  1431.  struck  out  item  2508 
''Annual  defense  critical  technologies  plan".  Section 
2508  renumbered  2522. 

1990-Pub.  L.  101-510.  div.  A.  title  VIII.  §§  825(b). 
826(a)(2).  Nov.  5.  1990.  104  Stat.  1605.  1606.  added 
items  2509  and  2510. 

1989— Pub.  L.  101-189.  div.  A.  title  VIII.  §§  815(b), 
841(b)(2).  Nov.  29,  1989,  103  Stat.  1501.  1514.  inserted 
"and  related  agreements'*  after  "understanding"  in 
item  2504  and  added  item  2508. 

§  2503.  Defense  industrial  base  office 

The  Under  Secretary  of  Defense  for  Acquisi- 
tion may  establish  within  the  Office  of  the 
Under  Secretary  of  Defense  for  Acquisition  a 
defense  industrial  base  office  to  be  the  princi- 
pal office  in  the  Department  of  Defense  for  the 
development  of  policies  and  plans  regarding  the 
conduct  of  programs  for  the  improvement  of 
the  defense  industrial  base  of  the  United 
States.  Such  an  office  shall,  at  a  minimum,  do 
the  following: 

(1)  Develop  and  propose  plans  and  pro- 
grams for  the  maintenance  and  fostering  of 
defense  industrial  readiness  in  the  United 
States. 

(2)  Develop  and  propose  plans  and  pro- 
grams to  encourage  the  use  by  the  defense  in- 
dustries of  the  United  States  of  advanced 
manufacturing  technology  and  processes  and 
investment  in  improved  productivity. 

(3)  Propose,  consistent  with  existing  law, 
the  repeal  or  amendment  of  the  regulations 
of  the  Department  of  Defense  prescribed  as 
part  of  the  Federal  Acquisition  Regulation 
(the  single  system  of  Government-wide  pro- 
curement regulation  issued  pursuant  to  sec- 
tion 25(c)(1)  of  the  Office  of  Federal  Procure- 
ment Policy  Act  (41  U.S.C.  421(c)(1)))  and 
such  other  regulations  and  policies  as  may  be 
necessary  to  eliminate  any  adverse  effect  that 
the  regulations  and  policies  may  have  on  in- 
vestment in  improved  productivity. 

(4)  Evaluate  and  propose  for  testing  innova- 
tive ideas  for  improving  defense  industrial 
readiness  in  the  United  States,  including 
ideas  for  improving— 


(A)  manufacturing  processes;  and 

(B)  the  acquisition  procedures  of  the  De- 
partment of  Defense. 

(5)  Establish  and  implement  a  consolidated 
analysis  program  (A)  to  assess  and  monitor 
worldwide  capabilities  in  technologies  critical 
to  the  national  security  of  the  United  States, 
and  (B)  to  monitor  defense-related  manufac- 
turing capabilities  of  the  United  States. 

(6)  Identify  the  industries  most  critical  for 
national  security  applications  of  the  technol- 
ogies identified  in  the  most  recent  annual  de- 
fense critical  technologies  plan  submitted 
under  section  2508  ^  of  this  title. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VIII. 
§  842(a),  (b),  Nov.  29,  1989,  103  Stat.  1514,  1515; 
Pub.  L.  102-25,  title  VII,  §  701(f)(4),  Apr.  6, 
1991, 105  Stat.  115.) 

References  in  Text 

Section  2508  of  this  title,  referred  to  in  par.  (6).  was 
reniunbered  section  2522  of  this  title  by  Pub.  L. 
102-190.  div.  A.  title  VIII.  §  821(b)(1).  Dec.  5.  1991.  105 
Stat.  1431. 

Amendments 

1991— Par.  (3).  Pub.  L,  102-25  substituted  "issued 
pursuant  to  section  25(c)(1)  of  the  Office  of  Federal 
Procurement  Policy  Act  (41  U.S.C.  421(c)(1))"  for  "as 
defined  in  section  4(4)  of  the  Office  of  Federal  Pro- 
curement Policy  Act". 

1989— Pub.  L.  101-189,  in  introductory  provisions, 
substituted  "at  a  minimum,  do  the  following:"  for  "at 
a  minimum—",  in  par.  (1),  substituted  "Develop"  for 
"develop"  and  "States."  for  "States;",  in  par.  (2).  sub- 
stituted "Develop"  for  "develop"  and  "productivity." 
for  "productivity;",  in  par.  (3).  substituted  "Propose" 
for  "propose"  and  "productivity."  for  "productivity; 
and",  in  par.  (4).  substituted  "Evaluate"  for  "evalu- 
ate", and  added  pars.  (5)  and  (6). 

§  2504.  Defense  memoranda  of  understanding  and  re- 
lated agreements 

(a)  Considerations  in  Making  and  Imple- 
menting MOUs  AND  Related  Agreements.— In 
the  negotiation,  renegotiation,  and  implementa- 
tion of  any  existing  or  proposed  memorandum 
of  understanding,  or  any  existing  or  proposed 
agreement  related  to  a  memorandum  of  under- 
standing, between  the  Secretary  of  Defense, 
acting  on  behalf  of  the  United  States,  and  one 
or  more  foreign  countries  (or  any  instrumental- 
ity of  a  foreign  country)  relating  to  research, 
development,  or  production  of  defense  equip- 
ment, or  to  the  reciprocal  procurement  of  de- 
fense items,  the  Secretary  of  Defense  shall— 

(1)  consider  the  effects  of  such  existing  or 
proposed  memorandum  of  understanding  or 
related  agreement  on  the  defense  industrial 
base  of  the  United  States;  and 

(2)  regularly  solicit  and  consider  comments 
and  recommendations  from  the  Secretary  of 
Commerce  with  respect  to  the  commercial  im- 
plications of  such  memorandum  of  under- 
standing or  related  agreement  and  the  poten- 
tial effects  of  such  memorandum  of  imder- 
standing  or  related  agreement  on  the  intema- 


» See  References  in  Text  note  below. 
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tional  competitive  position  of  United  States 
industry. 

(b)  Inter- Agency  Review  of  Effects  on 
United  States  Industry.— Whenever  the  Secre- 
tary of  Commerce  has  reason  to  believe  that  an 
existing  or  proposed  memorandum  of  imder- 
standing  or  related  agreement  has,  or  threatens 
to  have,  a  significant  adverse  effect  on  the 
international  competitive  position  of  United 
States  industry,  the  Secretary  may  request  an 
inter-agency  review  of  the  memorandum  of  un- 
derstanding or  related  agreement.  If,  as  a  result 
of  the  review,  the  Secretary  determines  that 
the  commercial  interests  of  the  United  States 
are  not  being  served  or  would  not  be  served  by 
adhering  to  the  terms  of  such  existing  memo- 
randum or  related  agreement  or  agreeing  to 
such  proposed  memorandum  or  related  agree- 
ment, as  the  case  may  be,  the  Secretary  shall 
recommend  to  the  President  the  renegotiation 
of  the  existing  memorandum  or  related  agree- 
ment or  any  modification  to  the  proposed 
memorandum  of  understanding  or  related 
agreement  that  he  considers  necessary  to 
ensure  an  appropriate  balance  of  interests. 

(c)  Limitation  on  Entering  into  MOUs  and 
Related  Agreements.— A  memorandum  of  un- 
derstanding or  related  agreement  referred  to  in 
subsection  (a)  may  not  be  entered  into  or  imple- 
mented if  the  President,  taking  into  consider- 
ation the  results  of  the  inter-agency  review,  de- 
termines that  such  memorandujn  of  under- 
standing or  related  agreement  has  or  is  likely  to 
have  a  significant  adverse  effect  on  United 
States  industry  that  outweighs  the  benefits  of 
entering  into  or  implementing  such  memoran- 
dum or  agreement. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VIII, 
§  815(a),  Nov.  29,  1989,  103  Stat.  1500;  Pub.  L. 
101-510,  div.  A,  title  XIV,  §  1453,  Nov.  5,  1990, 
104  Stat.  1694.) 

AMENDlfENTS 

1990— Subsec.  (a).  Pub.  L.  101-510  inserted  "or  to  the 
reciprocal  procurement  of  defense  items,"  after  "de- 
fense equipment,"  in  introductory  provisions. 

1989— Pub.  L.  101-189  inserted  "and  related  agree- 
ments" after  "understanding"  in  section  catchline  and 
amended  text  generally.  Prior  to  amendment,  text 
read  as  foUows:  "In  the  negotiation  and  renegotiation 
of  each  memorandimi  of  imderstanding  between  the 
Secretary  of  Defense,  acting  on  behalf  of  the  United 
States,  and  one  or  more  foreign  countries  (or  any  in- 
stnmientality  of  a  foreign  coimtry)  relating  to  re- 
search, development,  or  production  of  defense  equip- 
ment, the  Secretary  of  Defense  shall— 

"(1)  consider  the  effect  of  such  proposed  memo- 
randum of  understanding  on  the  defense  industrial 
base  of  the  United  States;  and 

"(2)  regularly  solicit  and  consider  information  or 
recommendations  from  the  Secretary  of  Commerce 
with  respect  to  the  effect  on  the  United  States  in- 
dustrial base  of  such  memorandum  of  understand- 
ing." 

§  2505.  Offset  policy;  notification 

Negotiations  With  Countries  Requiring  Offset 

ARRANGEBfENTS 

Section  825(c)  of  Pub.  L.  100-456,  as  amended  by 
Pub.  L.  101-189,  div.  A,  title  VIII,  §  816.  Nov.  29.  1989. 
103  Stat.  1501.  provided  that: 

"(1)  The  President  shall  enter  into  negotiations  with 
foreign  countries  that  have  a  policy  of  requiring  an 


offset  arrangement  in  connection  with  the  purchase  of 
defense  equipment  or  supplies  from  the  United  States. 
The  negotiations  should  be  conducted  with  a  view  to 
achieving  an  agreement  with  the  countries  concerned 
that  would  limit  the  adverse  effects  that  such  arrange- 
ments have  on  the  defense  industrial  base  of  each 
such  coimtry.  Every  effort  shaU  be  made  to  achieve 
such  agreements  within  two  years  after  September  29, 
1988. 

"(2)  In  the  negotiation  or  renegotiation  of  any 
memorandum  of  understanding  between  the  United 
States  and  one  or  more  foreign  countries  relating  to 
the  reciprocal  procurement  of  defense  equipment  and 
supplies  or  research  and  development,  the  President 
shall  make  every  effort  to  achieve  an  agreement  with 
the  country  or  coimtries  concerned  that  would  limit 
the  adverse  effects  that  offset  arrangements  have  on 
the  defense  industrial  base  of  the  United  States." 

§  2507.  Miscellaneous  procurement  limitations 

iSee  main  edition  for  text  of  (a)  to  (c)3 

(d)  Valves  and  Machine  Tools.— (1)  Effective 
through  fiscal  year  1996,  funds  appropriated  or 
otherwise  made  available  to  the  Department  of 
Defense  may  not  be  used  to  enter  into  a  con- 
tract for  the  procurement  of  items  described  in 
paragraph  (2)  that  are  not  manufactured  in  the 
United  States  or  Canada. 

[.See  main  edition  for  text  of  (2)1 

(3)  Contracts  covered  by  paragraph  (1)  in- 
clude the  following: 

(A)  Contracts  for  the  procurement  of  items 
described  in  paragraph  (2)  for  use  in  any 
property  imder  the  control  of  the  Depart- 
ment of  Defense,  including  government- 
owned,  contractor-operated  facilities. 

(B)  Contracts  entered  into  by  contractors 
on  behalf  of  the  Department  of  Defense  for 
the  procurement  of  items  described  in  para- 
graph (2)  for  the  purposes  of  providing  the 
items  to  other  contractors  as  Government- 
furnished  equipment. 

(4)  In  any  case  in  which  a  contract  subject  to 
the  requirement  of  paragraph  (1)  includes  the 
procurement  of  more  than  one  Federal  Supply 
Class  of  machine  tools  or  machine  tools  and  ac- 
cessories described  in  paragraph  (2),  each 
supply  class  shall  be  evaluated  separately  for 
purposes  of  determining  whether  the  limitation 
in  this  subsection  applies. 

(5)  The  Secretary  of  Defense  may  waive  the 
requirement  of  paragraph  (1)  with  respect  to 
the  procurement  of  an  item  if  the  Secretary  de- 
termines that  any  of  the  following  apply  with 
respect  to  that  item: 

(A)  The  restriction  would  cause  unreason- 
able costs  or  delays  to  be  incurred. 

(B)  United  States  producers  of  the  item 
would  not  be  jeopardized  by  competition  from 
a  foreign  country  and  that  country  does  not 
discriminate  against  defense  items  produced 
in  the  United  States  to  a  greater  degree  than 
the  United  States  discriminates  against  de- 
fense items  produced  in  that  country. 

(C)  Satisfactory  quality  items  manufac- 
tured in  the  United  States  or  Canada  are  not 
available. 

(D)  The  restriction  would  impede  coopera- 
tive programs  entered  into  between  the  De- 
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partment  of  Defense  and  a  foreign  country 
and  that  country  does  not  discriminate 
against  defense  items  produced  in  the  United 
States  to  a  greater  degree  than  the  United 
States  discriminates  against  defense  items 
produced  in  that  country. 

(E)  The  procurement  is  for  an  amount  less 
than  $25,000  and  simplified  small  purchase 
procedures  are  being  used. 

(P)  The  restriction  would  result  in  the  ex- 
istence of  only  one  United  States  or  Canadian 
source  for  the  item. 

(e)  Carbonyl  Iron  Powders.--(I)  Until  Janu- 
ary 1,  1993,  the  Secretary  of  Defense  shall  re- 
quire that  only  domestically  manufactured  car- 
bonyl iron  powders  may  be  used  in  a  system  or 
item  procured  by  or  provided  to  the  Depart- 
ment of  Defense. 

(2)  The  Secretary  of  Defense  may  waive  the 
restriction  required  by  paragraph  (1)  if  the  Sec- 
retary certifies  that  such  a  restriction  is  not  in 
the  national  interest. 

(3)  In  this  subsection: 

(A)  The  term  "domestically  manufactured" 
means  manufactured  in  a  facility  located  in 
the  United  States  or  Canada. 

(B)  The  term  "carbonyl  iron  powders" 
means  powders  or  particles  produced  from 
the  thermal  decomposition  of  iron  penta  car- 
bonyl. 

(f)  Air  Circuit  Breakers.— (1)  The  Secretary 
of  Defense  may  not  procure  air  circuit  breakers 
for  naval  vessels  unless— 

(A)  the  air  circuit  breakers  are  produced  or 
manufactured  in  the  United  States;  and 

(B)  substantially  all  of  the  components  of 
the  air  circuit  breakers  are  produced  or  man- 
ufactured in  the  United  States. 

(2)  Por  purposes  of  paragraph  (1)(B),  substan- 
tially all  of  the  components  of  air  circuit  break- 
ers shall  be  considered  to  be  produced  or  manu- 
factured in  the  United  States  if  the  aggregate 
cost  of  the  components  produced  or  manufac- 
tured in  the  United  States  exceeds  the  aggre- 
gate cost  of  the  components  produced  or  manu- 
factured outside  the  United  States. 

(3)  Paragraph  (1)  does  not  prevent  the  pro- 
curement of  spares  and  repair  parts  needed  to 
support  air  circuit  breakers  produced  or  manu- 
factured outside  the  United  States. 

(4)  The  Secretary  of  Defense  may  waive  the 
limitation  in  paragraph  (1)  on  a  case-by-case 
basis  with  respect  to  any  procurement  if  the 
Secretary  determines  that  carrying  out  a  pro- 
posed procurement  in  accordance  with  the  limi- 
tation in  that  case— 

(A)  is  not  in  the  national  security  interests 
of  the  United  States; 

(B)  will  have  an  adverse  effect  on  a  United 
States  company;  or 

(C)  will  result  in  procurement  from  a 
United  States  company  that,  with  respect  to 
the  sale  of  air  circuit  breakers,  fails  to  comply 
with  applicable  Government  procurement 
regulations  or  the  antitrust  laws  of  the 
United  States. 

(5)  Whenever  the  Secretary  proposes  to  grant 
a  waiver  imder  paragraph  (4),  the  Secretary 
shall  submit  a  notice  of  the  proposed  waiver,  to- 


gether with  a  statement  of  the  reasons  for  the 
proposed  waiver,  to  the  Committees  on  Armed 
Services  and  on  Appropriations  of  the  Senate 
and  House  of  Representatives.  The  waiver  may 
then  be  granted  only  after  the  end  of  the  30- 
day  period  beginning  on  the  date  on  which  the 
notice  is  received  by  those  committees. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  VIII, 
§  835(a),  title  XIV,  §1421,  Nov,  5,  1990,  104 
Stat.  1614,  1682;  Pub.  L.  102-190,  div.  A,  title 
VIII,  §§834,  835,  Dec.  5.  1991,  105  Stat.  1447, 
1448.) 

Amendments 

1991— Subsec.  (d)(1).  Pub.  L.  102-190,  §  834(a),  substi- 
tuted "Effective  through  fiscal  year  1996"  for  "During 
fiscal  years  1989. 1990,  and  1991". 

Subsec.  (d)(3)  to  (5).  Pub.  L.  102-190,  §  834(b),  added 
pars.  (3)  and  (4),  redesignated  former  par.  (3)  as  (5), 
and  struck  out  former  par.  (4)  which  read  as  follows: 
"The  provisions  of  this  section  may  be  renewed  with 
respect  to  any  item  by  the  Secretary  of  Defense  at  the 
end  of  fiscal  year  1991  for  an  additional  two  fiscal 
years  if  the  Secretary  determines  that  a  continued  re- 
striction on  that  item  is  in  the  national  security  inter- 
est." 

Subsec.  (e)(1).  Pub.  L.  102-190.  §835(1).  substituted 
"Until  January  1, 1993,  the  Secretary"  for  "The  Secre- 
tary". 

Subsec.  (e)(3).  Pub.  L.  102-190,  §  835(2),  (4),  redesig- 
nated par.  (4)  as  (3)  and  struck  out  former  par.  (3) 
which  read  as  follows:  "After  September  30,  1994,  the 
Secretary  may  terminate  the  restriction  required 
under  paragraph  (1)  if  the  Secretary  determines  that 
continuing  the  restriction  is  not  in  the  national  inter- 
est." 

Subsec.  (e)(3)(A).  Pub.  L.  102-190,  §835(3).  struck 
out  before  period  "by  an  entity  more  than  50  percent 
of  which  is  owned  or  controlled  by  citizens  of  the 
United  States  or  Canada". 

Subsec.  (e)(4).  Pub.  L.  102-190.  §  835(4),  redesignated 
par.  (4)  as  (3). 

1990— Subsec.  (e).  Pub.  L.  101-510.  §  835(a).  added 
subsec.  (e). 

Subsec.  (f ).  Pub.  L.  101-510.  §  1421.  added  subsec.  (f ). 

Effective  Date  of  1990  Amendment 

Section  835(b)  of  Pub.  L.  101-510  provided  that: 
"Section  2507(e)  of  title  10.  United  States  Code,  as 
added  by  subsection  (a),  shall  apply  with  respect  to 
systems  or  items  procured  by  or  provided  to  the  De- 
partment of  Defense  after  the  date  of  the  enactment 
of  this  Act  [Nov.  5.  19903." 

[§  2508.  Renumbered  §  2522] 

§  2509.  Defense  industrial  base  annual  report 

(a)  Anihjal  Report  Requirement.— The  Sec- 
retary of  Defense  (acting  through  the  Under 
Secretary  of  Defense  for  Acquisition),  in  con- 
sultation with  the  Secretary  of  Commerce 
(acting  through  the  Under  Secretary  of  Com- 
merce for  Export  Administration),  shall  submit 
to  the  Committees  on  Armed  Services  of  the 
Senate  and  House  of  Representatives  an  annual 
report  on— 

(1)  the  actions  taken  pursuant  to  this  chap- 
ter for  the  improvement  of  the  defense  indus- 
trial base  of  the  United  States;  and 

(2)  the  effects  of  defense  budgets  and  plans 
on  the  ability  of  the  United  States  defense  in- 
dustrial base  to  meet  the  national  security 
needs  of  the  United  States. 
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(b)  Financial  Ability  Analysis.— The  report 
required  by  this  section  shall  include  an  analy- 
sis of  the  condition  of  the  defense  industrial 
base  of  the  United  States,  particularly  with  re- 
spect to  the  financial  ability  of  United  States 
businesses- 
CD  to  conduct  research  and  development  ac- 
tivities relating  to  critical  defense  technol- 
ogies, including  the  critical  technologies  iden- 
tified in  the  annual  defense  critical  technol- 
ogies  plan   submitted   pursuant   to    section 
2508  1  of  this  title  in  the  year  in  which  the 
annual  report  is  submitted; 

(2)  to  apply  those  technologies  to  the  pro- 
duction of  goods  and  the  furnishing  of  serv- 
ices; 

(3)  to  maintain  a  viable  production  base  in 
critical  areas  of  defense  production  and  tech- 
nology at  the  procurement  levels  for  which 
funds  are  available  to  the  Department  of  De- 
fense and  at  planned  Department  of  Defense 
procurement  levels; 

(4)  to  expand  the  defense  production  base 
to  respond  to  rapid  increases  in  the  demand 
for  defense  production  and  critical  defense 
technologies; 

(5)  to  maintain  a  viable  defense  production 
base  in  each  critical  area  of  defense  produc- 
tion and  technology  in  which  terminations  of 
major  Department  of  Defense  procurement 
programs  or  reductions  in  planned  Depart- 
ment of  Defense  procurement— 

(A)  have  taken  place  in  the  year  before 
the  year  in  which  the  report  is  submitted; 
or 

(B)  are  provided  for— 

(i)  in  the  budget  submitted  pursuant  to 
section  1105(a)  of  title  31  in  the  year  in 
which  the  annual  report  is  submitted;  and 

(ii)  in  the  five-year  defense  program 
submitted  with  such  budget  pursuant  to 
section  114a  of  this  title;  and 

(6)  to  engage  in  any  other  activities  deter- 
mined by  the  Secretary  to  be  critical  to  the 
national  security. 

(c)  Analysis  Considerations.— In  the  prepa- 
ration of  the  analysis  required  in  subsection 
(b),  the  following  factors  shall  be  considered: 

(1)  Trends  in  the  profitability,  levels  of  cap- 
ital investment,  spending  on  research  and  de- 
velopment, and  debt  burden  of  businesses  in- 
volved in  research  on,  development  of,  and 
application  of  critical  defense  technologies. 

(2)  The  consequences  of  mergers,  acquisi- 
tions, and  takeovers  of  such  businesses. 

(3)  The  consequences  of  terminations  of 
major  programs  and  reductions  in  levels  of 
military  procurement  in  the  fiscal  year  in 
which  the  report  is  submitted  and  planned 
military  procurement. 

(4)  The  effects  of  levels  of  concurrency  in 
acquisition  program  strategies,  levels  of  f  acili- 
tization  required  by  the  Secretary  of  defense 
contractors,  competition  requirements,  and 
efforts  of  the  Department  of  Defense  to 
expand  the  use  of  commercial  technology  and 
equipment. 

(5)  The  effects  of  dependence  on  foreign  or 
foreign-owned  suppliers. 


*  See  References  In  Text  note  below. 


(6)  The  results  of  Department  of  Defense 
spending  for  critical  defense  technologies  for 
the  fiscal  year  in  which  the  report  is  submit- 
ted. 

(7)  The  likely  future  level  of  Department  of 
Defense  spending  for  such  technologies 
during  the  four  fiscal  years  following  the 
fiscal  year  in  which  the  report  is  submitted 
and  the  likely  results  of  that  level  of  spend- 
ing. 

(d)  Annual  Report  Date.— The  report  under 
this  section  shall  be  submitted  not  later  than 
March  15  of  each  year. 

(Added   Pub.    L.    101-510,    div.    A,    title   VIII, 
§  825(a),  Nov.  5,  1990,  104  Stat.  1604.) 

References  in  Text 

Section  2508  of  this  title,  referred  to  in  subsec. 
(b)(1),  was  renumbered  section  2522  of  this  title  by 
Pub.  L.  102-190,  div.  A,  title  VIII,  §  821(b)(1),  Dec.  5, 
1991, 105  Stat.  1431. 

§  2510.  Defense  industrial  base  for  textile  and  apparel 
products 

(a)  Capability  op  Domestic  Textile  and  Ap- 
parel Industrial  BASE.—The  Secretary  of  De- 
fense shall  monitor  the  capability  of  the  domes- 
tic textile  and  apparel  industrial  base  to  sup- 
port defense  mobilization  requirements. 

(b)  Annual  Report.— The  Secretary  shall 
submit  to  Congress  not  later  than  April  1  of 
each  of  the  five  years  beginning  with  1991  a 
report  on  the  status  of  such  industrial  base. 
Each  such  report  shall  include  the  following: 

(1)  An  identification  of  textile  and  apparel 
mobilization  requirements  of  the  Department 
of  Defense  that  cannot  be  satisfied  on  a 
timely  basis  by  the  domestic  industries. 

(2)  An  assessment  of  the  effect  any  inad- 
equacy in  the  textile  and  apparel  industrial 
base  would  have  on  a  defense  mobilization. 

(3)  Recommendations  for  ways  to  alleviate 
any  inadequacy  in  such  industrial  base  that 
the  Secretary  considers  critical  to  defense  mo- 
bilization requirements. 

(Added   Pub.    L.    101-510,    div.    A,    title   VIII, 
§  826(a)(1),  Nov.  5,  1990, 104  Stat.  1605.) 

Prior  Provisions 

Similar  provisions  were  contained  in  Pub.  L.  99-145, 
title  XIV,  §  1456,  Nov.  8,  1985,  99  Stat.  762,  which  was 
set  out  as  a  note  under  section  113  of  this  title  and 
which  was  repealed  by  Pub.  L.  101-510,  div.  A,  title 
VIII,  §  826(b),  Nov.  5.  1990,  104  Stat.  1606. 
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Prior  Provisions 

A  prior  chapter  149,  comprised  of  section  2511,  was 
successively  renumbered  chapter  150  of  this  title,  com- 
prised of  section  2521,  then  chapter  152  of  this  title, 
comprised  of  section  2540  et  seq. 

Amendbients 

1991-Pub.  L.  102-190,  div.  A.  title  VIII,  §  823(a)(2), 
Dec.  5. 1991, 105  Stat.  1436,  added  item  2518. 


§  2511.  Definitions 

In  this  chapter: 

(1)  The  term  "manufacturing  technology" 
means  development  of  techniques  and  proc- 
esses designed  to  improve  manufacturing 
quality,  productivity,  and  practices,  including 
quality  control,  shop  floor  management,  in- 
ventory management  and  worker  training,  as 
well  as  manufacturing  equipment  and  soft- 
ware. 

(2)  The  term  "manufacturing  extension 
program"  means  a  public  or  private,  nonprof- 
it program  for  the  improvement  of  the  qual- 
ity, productivity,  and  performance  of  United 
States-based  small  manufacturing  firms  in 
the  United  States. 

(3)  The  term  "United  States-based  small 
manufacturing  firm"  means  a  company  or 
other  business  entity  that,  as  determined  by 
the  Secretary  of  Commerce— 

(A)  engages  in  manufacturing; 

(B)  has  less  than  500  employees; 

(C)  conducts  a  significant  level  of  its  re- 
search, development,  engineering,  and  man- 
ufacturing activities  in  the  United  States; 
and 

(D)  is  a  company  or  other  business  entity 
the  majority  ownership  or  control  of  which 
is  by  United  States  citizens  or  is  a  company 
or  other  business  entity  of  a  parent  compa- 
ny that  is  incorporated  in  a  coimtry  the 
government  of  which— 

(i)  encourages  the  participation  of  firms 
so  owned  or  controlled  in  research  and  de- 
velopment consortia  to  which  the  govern- 
ment of  that  coimtry  provides  f imding  di- 
rectly or  provides  funding  indirectly 
through  international  organizations;  and 

(ii)  affords  adequate  and  effective  pro- 
tection for  the  intellectual  property  rights 
of  companies  incorporated  in  the  United 
States. 

(Added  Pub.  L.  101-510,  div.  A,  title  VIII, 
§  823(a)(3),  Nov.  5,  1990,  104  Stat.  1600,  and 
amended  Pub.  L.  102-190,  div.  A,  title  VIII, 
§  824(b),  Dec.  5, 1991, 105  Stat.  1438.) 

Prior  Provisions 

A  prior  section  2511  was  successively  renumbered 
section  2521  then  2540  of  this  title. 

Amendments 

1991-Pars.  (2),  (3).  Pub.  L.  102-190  added  pars.  (2) 
and  (3)  and  struck  out  former  par.  (2)  which  read  as 
foUows:  ''The  term  'manufacturing  extension  pro- 
grams' means  publicly-chartered  organizations  and 
services  to  transfer  technology  and  help  modernize 
small  manufacturers  through  research,  education  and 
training,  and  outreach  activities.** 


§  2512.  Management  and  planning 

The  Secretary  of  Defense,  acting  through  the 
Under  Secretary  of  Defense  for  Acquisition, 
shall— 

(1)  provide  centralized  Department  of  De- 
fense policy  guidance  and  direction  to  the 
military  departments  and  the  Defense  Agen- 
cies on  all  matters  relating  to  manufacturing 
technology;  and 

(2)  direct  the  development  and  implementa- 
tion of  Department  of  Defense  plans,  pro- 
grams, projects,  and  policies  that  promote  the 
development  and  application  of  advanced 
technologies  to  manufacturing  processes, 
tools,  and  equipment. 

(Added   Pub.    L.    101-510,   div.   A,   title   VIII, 
§  823(a)(3),  Nov.  5,  1990,  104  Stat.  1600.) 

§2513.  National  Defense  Manufacturing  Technology 
Plan 

(a)  The  Secretary  of  Defense,  in  coordination 
with  the  Secretary  of  Commerce  and  the  Secre- 
tary of  Energy,  shall  develop  and  implement  an 
annual  National  Defense  Manufacturing  Tech- 
nology Plan  (hereafter  in  this  section  referred 
to  as  the  "Plan").  Subject  to  the  authority,  di- 
rection, and  control  of  the  Secretary  of  De- 
fense, the  Under  Secretary  of  Defense  for  Ac- 
quisition shall  perform  the  duty  of  the  Secre- 
tary imder  this  subsection. 

(b)  The  Plan  shall— 

(1)  provide  guidance  (formulated  in  coordi- 
nation with  the  Department  of  Commerce 
and  other  relevant  public  and  private  organi- 
zations) to  the  military  departments  and  De- 
fense Agencies  and  to  the  Department  of 
Energy  on  the  goals,  priorities,  and  approach- 
es to  be  taken  in  the  defense  manufacturing 
technology  program; 

(2)  provide  a  link  between  the  manufactur- 
ing technology  program  and  the  industrial 
preparedness  programs  conducted  by  the  De- 
partment of  Defense  and  similar  and  related 
activities  undertaken  by  government  or  the 
private  sector,  including  programs,  projects 
and  activities  carried  out  by  the  Secretary  of 
Commerce  pursuant  to  section  25  of  the  Act 
of  March  3,  1901  (15  U.S.C.  278k)  and  section 
5121(b)  of  the  Omnibus  Trade  and  Competi- 
tiveness Act  of  1988  (15  U.S.C.  278Z  note); 

(3)  contain  an  analysis  of  the  role  of  manu- 
facturing extension  services  in— 

(A)  improving  the  manufacturing  quality, 
productivity,  technology,  and  practices  of 
defense  industry  subtler  suppliers;  and 

(B)  disseminating  to  such  suppliers  such 
Department  of  Defense  manufacturing  con- 
cepts as  best  manufacturing  practices,  prod- 
uct data  exchange  specifications,  computer- 
aided  acquisition  and  logistics  support,  and 
rapid  acquisition  of  manufactured  parts; 
and 

(4)  contain  a  description  of  how  the  Secre- 
tary of  Defense  will  coordinate  with  each 
Federal  agency  and  department  in  imple- 
menting the  Plan. 

(c)  In  developing  the  Plan,  the  Secretaries  re- 
ferred to  in  subsection  (a)  shall  consider  and 
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use,  as  appropriate,  reports  and  studies  con- 
ducted by  Federal  agencies  and  departments, 
the  Office  of  Technology  Assessment,  the  Na- 
tional Research  Council,  the  Defense  Science 
Board,  industrial  associations  and  organiza- 
tions, and  other  entities. 

(d)  The  manufacturing  technology  program 
conducted  by  the  Department  of  Defense  may 
include  only  the  projects  and  activities  that  are 
covered  by  the  Plan  and  any  projects  or  activi- 
ties that,  as  determined  by  the  Secretary  of  De- 
fense, have  a  higher  priority  than  the  projects 
and  activities  covered  by  the  Plan. 

(e)  The  Secretary  shall  submit  the  annual 
Plan  to  Congress  not  later  than  March  15  of 
each  year.  The  Plan  may  be  submitted  in  classi- 
fied and  unclassified  versions. 

(Added  Pub.  L.  101-510,  div.  A,  title  VIII, 
§  823(a)(3),  Nov.  5,  1990,  104  Stat.  1601,  and 
amended  Pub.  L.  102-190,  div.  A,  title  II, 
§  203(c),  Dec.  5,  1991,  105  Stat.  1314.) 

References  in  Text 

Section  5121(b)  of  the  Omnibus  Trade  and  Competi- 
tiveness Act  of  1988  [Pub.  L.  100-418],  referred  to  in 
subsec.  (b)(2),  is  set  out  as  a  note  under  section  278Z  of 
Title  15,  Commerce  and  Trade. 

AlCENDlfENTS 

1991— Subsec.  (a).  Pub.  L.  102-190.  §  203(c)(1),  substi- 
tuted "an  annual  National"  for  "a  National". 

Subsec.  (e).  Pub.  L.  102-190,  §203(0(2),  added 
subsec.  (e). 

§  2514.  Research  and  implementation 

The  Secretary  of  Defense,  acting  through  the 
Under  Secretary  of  Defense  for  Acquisition, 
and  in  coordination  with  the  Secretary  of  Com- 
merce, the  Secretary  of  Energy,  and  other  rele- 
vant Federal  departments  and  agencies,  shall 
enhance  basic  research  in  scientific  disciplines 
relating  to  manufacturing  technology— 

(1)  by  promoting  research  on  those  technol- 
ogies applicable  to  improving  manuf  actiu-ing 
processes  in  colleges  and  universities  in  the 
United  States,  and  in  associated  centers  of  ex- 
cellence; and 

(2)  by  creating  technology  transfer  and  edu- 
cation and  training  mechanisms  to  ensure 
that  the  results  of  this  research  are  readily 
available  to  United  States  industry. 

(Added  Pub.  L.  101-510,  div.  A,  title  VIII, 
§  823(a)(3),  Nov.  5,  1990,  104  Stat.  1601.) 

§  2515.  Computer-integrated  manufacturing  technolo- 
gy 
The  Secretary  of  Defense,  acting  through  the 
Under  Secretary  of  Defense  for  Acquisition, 
and  in  coordination  with  the  Secretary  of  Com- 
merce and  the  Secretary  of  Energy,  shall  pro- 
mote the  use  of  computer-integrated  manufac- 
turing in  order  to  improve  manufacturing  qual- 
ity, reduce  manufacturing  costs,  and  reduce 
production  lead  times. 

(Added  Pub.  L.  101-510,  div.  A,  title  VIII, 
§  823(a)(3),  Nov.  5, 1990.  104  Stat.  1602.) 

§  2516.  Concurrent  engineering 

The  Secretary  of  Defense,  acting  through  the 
Under  Secretary  of  Defense  for  Acquisition, 


shall  enhance  Department  of  Defense  use  of 
concurrent  engineering  practices  in  the  design 
and  development  of  weapon  systems. 

(Added  Pub.  L.  101-510,  div.  A,  title  VIII, 
§  823(a)(3),  Nov.  5,  1990,  104  Stat.  1602.) 

§  2517.  Manufacturing  extension  programs 

(a)  The  Secretary  of  Defense,  acting  through 
the  Under  Secretary  of  Defense  for  Acquisition, 
and  in  coordination  with  the  Secretary  of  Com- 
merce and  the  Secretary  of  Energy,  shall  pro- 
mote the  improvement  of  the  subtler  defense 
industry  through  use  of  manufacturing  exten- 
sion programs.  Manufacturing  extension  pro- 
grams so  used  shall  include  programs  carried 
out  by  the  Secretary  of  Commerce  pursuant  to 
section  25  and  section  26  of  the  Act  of  March  3, 
1901  (15  U.S.C.  278k  and  278Z)  and  section 
5121(b)  of  the  Omnibus  Trade  and  Competitive- 
ness Act  of  1988  (15  U.S.C.  278Z  note). 

(b)(1)  The  Secretary  of  Defense,  in  consulta- 
tion with  the  Secretary  of  Commerce,  shall  es- 
tablish a  program— 

(A)  to  support  existing  manufacturing  ex- 
tension programis  of  regions.  States,  local  gov- 
ernments, and  private,  nonprofit  organiza- 
tions; 

(B)  to  promote  the  development  of  a  broad 
range  of  such  programs  that  will  benefit  both 
the  national  security  and  the  economic  pros- 
perity of  the  United  States;  and 

(C)  to  increase  the  involvement  of  appropri- 
ate segments  of  the  private  sector  in  activities 
that  improve  the  manufacturing  quality,  pro- 
ductivity, and  performance  of  United  States- 
based  small  manufacturing  firms. 

(2)  In  awarding  financial  assistance  under  the 
program,  the  Secretary,  on  the  basis  of  merit 
pursuant  to  a  competitive  selection  process, 
shall  select  manufacturing  extension  programs 
that  demonstrate  evidence  of  the  following: 

(A)  Comprehensive  and  high  quality  serv- 
ices, including  staff  with  significant  experi- 
ence in  industrial  manufacturing. 

(B)  Significant  involvement  by,  and  support 
from,  private  industry. 

(C)  The  potential  for  assisting  a  significant 
number  of  United  States-based  small  manu- 
facturing firms  with  a  limited  expenditure  of 
Federal  fimds. 

(3)(A)  The  amount  of  financial  assistance  fur- 
nished to  a  manufacturing  extension  program 
under  this  subsection  may  not  exceed  the  total 
amount  provided  by  non-Federal  Government 
participants  in  the  program  for  the  period  for 
which  the  assistance  is  to  be  provided.  Finan- 
cial assistance  shall  be  provided  to  a  recipient 
program  for  a  period  of  five  years  unless  such 
financial  assistance  is  earlier  terminated  for 
good  cause.  Recipients  of  such  financial  assist- 
ance shall  be  required  to  report  to  the  Secre- 
tary annually  beginning  one  year  after  the  date 
that  such  financial  assistance  is  initiated.  Such 
report  shall  include  a  description  of  the 
progress  of  the  recipient  program  in  meeting 
the  objectives  set  out  in  paragraph  (1). 

(B)  The  Secretary  of  Defense  shall  require  a 
major  evaluation  of  each  manufacturing  exten- 
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sion  program  receiving  financial  assistance 
under  this  subsection.  The  evaluation  shall  be 
conducted  during  the  third  year  that  such  pro- 
gram receives  such  financial  assistance.  If,  on 
the  basis  of  such  evaluation,  the  Secretary 
finds  that  the  financial  assistance  to  the  exten- 
sion program  should  be  terminated  for  good 
cause,  the  Secretary  shall  provide  sufficient  fi- 
nancial assistance  to  terminate  that  program. 
The  amount  of  that  assistance  may  not  exceed 
the  amoimt  that  would  otherwise  have  been 
provided  for  continuing  the  financial  assistance 
to  the  recipient  program  through  the  end  of 
the  fourth  year. 

(C)  Subparagraphs  (A)  and  (B)  do  not  prohib- 
it a  recipient  program  from  reapplying  for  fi- 
nancial assistance  under  this  subsection  upon 
the  expiration  or  termination  of  the  furnishing 
of  financial  assistance  under  this  subsection. 
The  application  for  additional  financial  assist- 
ance shall  be  subject  to  the  requirements  and 
procedures  set  out  in  this  subsection  in  the 
same  manner  and  to  the  same  extent  as  initial 
applications  for  financial  assistance  under  this 
subsection. 

(4)  The  Secretary  of  Defense  and  the  Secre- 
tary of  Commerce  shall  enter  into  an  agree- 
ment for  carrying  out  the  program  established 
pursuant  to  this  subsection.  The  agreement 
shall  include  procedures  to  ensure  that  the  pro- 
gram is  fully  coordinated  with  related  manufac- 
turing programs  of  the  Department  of  Com- 
merce. 

(Added  Pub.  L.  101-510,  div.  A,  title  VIII, 
§  823(a)(3),  Nov.  5,  1990,  104  Stat.  1602,  and 
amended  Pub.  L.  102-190.  div.  A.  title  VIII, 
§  824(a),  Dec.  5, 1991, 105  Stat.  1436.) 

References  in  Text 

Section  5121(b)  of  the  Omnibus  Trade  and  Competi- 
tiveness Act  of  1988  [Pub.  L.  100-4181,  referred  to  in 
subsec.  (a),  is  set  out  as  a  note  imder  section  2782  of 
Title  15.  Commerce  and  Trade. 

AlfENDMENTS 

1991— Pub.  L.  102-190  designated  existing  provisions 
as  subsec.  (a),  struck  out  before  period  at  end  of  first 
sentence  "and  other  existing  organizations  chartered 
to  help  small  manufacturers  for  the  purpose  of  dis- 
seminating such  Department  of  Defense  manufactur- 
ing concepts  as  best  manufacturing  practices,  product 
data  exchange  specification,  computer-aided  acquisi- 
tion and  logistics  support,  and  rapid  acquisition  of 
manufactured  parts",  inserted  "and  section  26"  after 
"section  25"  and  "and  2781"  after  "278k"  in  second 
sentence,  and  added  subsec.  (b). 

§  2518.  Defense  Advanced  Manufacturing  Technology 
Partnerships 

(a)  Establishment  of  Partnerships.— The 
Secretary  of  Defense  may  enter  into  coopera- 
tive arrangements  (hereinafter  in  this  section 
referred  to  as  "partnerships")  with  entities  re- 
ferred to  in  subsection  (b)  in  order  to  encoiirage 
and  provide  for  research  and  development  of 
advanced  manufacturing  technologies  with  the 
potential  for  having  a  broad  range  of  applica- 
tions. 

(b)  Non-Department  op  Defense  Partici- 
pants.—In  the  case  of  each  partnership,  the  en- 
tities with  which  the  Secretary  enters  into  the 
partnership  shall  include  two  or  more  eligible 


firms  or  a  nonprofit  research  corporation  estab- 
lished by  two  or  more  eligible  firms  and  may 
also  include,  as  determined  appropriate  by  the 
Secretary  of  Defense,  a  Federal  laboratory  or 
laboratories,  institutions  of  higher  education, 
agencies  of  State  governments,  and  other  enti- 
ties that  participate  in  the  partnership  by  sup- 
porting the  activities  conducted  by  such  firms 
or  corporations  imder  this  section.  A  partner- 
ship may  include  other  organizations  consid- 
ered appropriate  by  the  Secretary  of  Defense. 

(c)  Administration  of  Program.— The  Secre- 
tary shall  prescribe  regulations  that,  to  the 
extent  practicable,  apply  the  same  require- 
ments and  authorities  in  the  administration  of 
this  section  as  apply  imder  subsections  (c) 
through  (e)  of  section  2523  of  this  title  in  the 
case  of  the  dual-use  critical  technologies  part- 
nerships program  provided  for  in  that  section. 

(d)  Selection  Criteria.— The  criteria  for  the 
selection  of  proposed  partnerships  for  estab- 
lishment under  this  section  shall  include  the 
following  criteria: 

(1)  The  criteria  specified  in  section  2523(f) 
of  this  title. 

(2)  The  extent  to  which  the  partnerships 
provide  for  the  development  of  advanced 
manufacturing  technologies  usable  for  signifi- 
cantly reducing  the  potential  health,  safety, 
and  environmental  hazards  associated  with 
existing  manufacturing  processes. 

(e)  Definitions.— In  this  section,  the  terms 
"eligible  firm"  and  "Federal  laboratory"  have 
the  meanings  given  such  terms  in  section  2521 
of  this  title. 

(Added  Pub.  L.  102-190,  div.  A,  title  VIII, 
§  823(a)(1),  Dec.  5,  1991, 105  Stat.  1435.) 

Establishment  of  Initial  Partnerships 

Section  823(b)  of  Pub.  L.  102-190  provided  that: 
"The  Secretary  of  Defense  shall  establish  not  less 
than  two  advanced  manufactiu*ing  technology  part- 
nerships pursuant  to  section  2518  of  title  10.  United 
States  Code,  as  added  by  subsection  (a),  not  later  than 
one  year  after  the  date  of  enactment  of  this  Act  [Dec. 
5. 1991]." 

CHAPTER  150— DEVELOPMENT  OF  DUAL-USE 
CRITICAL  TECHNOLOGIES 


Sec. 
2521. 
2522. 
2523. 

2524. 

2525. 

2526. 


Definitions. 

Annual  defense  critical  technologies  plan. 

Defense  dual-use  critical  technology  partner- 
ships. 

Critical  technology  application  centers  as- 
sistance program. 

Office  for  Foreign  Defense  Critical  Technol- 
ogy Monitoring  and  Assessment. 

Overseas  foreign  critical  technology  monitor- 
ing and  assessment  financial  assistance 
program. 


Prior  Provisions 

A  prior  chapter  150,  comprised  of  section  2521,  was 
renumbered  chapter  152  of  this  title,  comprised  of  sec- 
tion 2540  et  seq. 

§  2521.  Definitions 

In  this  chapter: 

(1)  The  terms  "Federal  laboratory"   and 
"laboratory"   have   the  meaning   given   the 
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term  "laboratory"  in  section  12(d)(2)  of  the 
Stevenson-Wydler  Technology  Innovation 
Act  of  1980  (15  U.S.C.  3710a(d)(2)). 

(2)  The  term  "critical  technology"  means  a 
technology  that  is— 

(A)  a  national  critical  technology;  or 

(B)  a  defense  critical  technology. 

(3)  The  term  "national  critical  technology" 
means  a  technology  that— 

(A)  appears  on  the  list  of  national  critical 
technologies  contained  in  a  biennial  report 
on  national  critical  technologies  submitted 
to  Congress  by  the  President  pursuant  to 
section  603(d)  of  the  National  Science  and 
Technology  Policy,  Organization,  and  Prior- 
ities Act  of  1976  (42  U.S.C.  6683(d));  and 

(B)  has  not  been  expressly  deleted  from 
such  list  by  such  a  report  subsequently  sub- 
mitted to  Congress  by  the  President. 

(4)  The  term  "defense  critical  technology" 
means  a  technology  that— 

(A)  appears  on  tht*  list  of  critical  technol- 
ogies contained  in  an  annual  defense  critical 
technologies  plan  submitted  to  Congress  by 
the  Secretary  of  Defense  pursuant  to  sec- 
tion 2522  of  this  title;  and 

(B)  has  not  been  expressly  deleted  from 
such  list  by  such  a  plan  subsequently  sub- 
mitted to  Congress  by  the  Secretary. 

(5)  The  term  "dual-use  critical  technology" 
means  a  critical  technology  that  has  military 
applications  and  nonmilitary  commercial  ap- 
plications. 

(6)  The  term  "eligible  firm"  means  a  compa- 
ny or  other  business  entity  that,  as  deter- 
mined by  the  Secretary  of  Commerce— 

(A)  conducts  a  significant  level  of  its  re- 
search, development,  engineering,  and  man- 
ufacturing activities  in  the  United  States; 
and 

(B)  is  a  company  or  other  business  entity 
the  majority  ownership  or  control  of  which 
is  by  United  States  citizens  or  is  a  company 
or  other  business  of  a  parent  company  that 
is  incorporated  in  a  coimtry  the  government 
of  which— 

(i)  encoiu-ages  the  participation  of  firms 
so  owned  or  controlled  in  research  and  de- 
velopment consortia  to  which  the  govern- 
ment of  that  country  provides  funding  di- 
rectly or  provides  funding  indirectly 
through  international  organizations;  and 

(ii)  affords  adequate  and  effective  pro- 
tection for  the  intellectual  property  rights 
of  companies  incorporated  in  the  United 
States. 

Such  term  includes  a  consortium  of  such  com- 
panies or  other  business  entities,  as  deter- 
mined by  the  Secretary  of  Commerce. 

(7)  The  term  "Pacific  Rim  country"  means 
a  foreign  coimtry  located  on  or  near  the  pe- 
riphery of  the  Pacific  Ocean. 

(Added   Pub.   L.    102-190,   div.    A,   title   VIII, 
§  821(a).  Dec.  5,  1991,  105  Stat.  1426.) 

Prior  Provisions 

A  prior  section  2521  was  renumbered  section  2540  of 
this  title. 


Section  Reterred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2518  of  this 
title. 

§  2522.  Annual  defense  critical  technologies  plan 

(a)  Annual  Plan.— (1)  The  Secretary  of  De- 
fense shall  submit  to  the  Committees  on  Armed 
Services  of  the  Senate  and  House  of  Represent- 
atives an  annual  plan  for  developing  the  tech- 
nologies considered  by  the  Secretary  of  Defense 
and  the  Secretary  of  Energy  to  be  the  technol- 
ogies most  critical  to  ensuring  the  long-term 
qualitative  superiority  of  United  States  weapon 
systems.  The  number  of  such  technologies  iden- 
tified in  any  plan  may  not  exceed  20.  Each  such 
plan  shall  be  developed  in  consultation  with  the 
Secretary  of  Energy. 

(2)  In  selecting  the  technologies  to  be  includ- 
ed in  the  plan  for  any  year,  the  Secretary  of 
Defense  and  the  Secretary  of  Energy  shall  con- 
sider both  product  technologies  and  process 
technologies,  including  the  technologies  identi- 
fied in  the  most  recent  biennial  report  submit- 
ted to  the  President  by  the  National  Critical 
Technologies  Panel  imder  title  VI  of  the  Na- 
tional Science  and  Technology  Policy,  Organi- 
zation, and  Priorities  Act  of  1976  (42  U.S.C. 
6681  etseq.). 

(3)  Each  such  plan  shall  cover  the  15  fiscal 
years  following  the  year  in  which  the  plan  is 
submitted. 

(4)  Such  plan  shall  be  submitted  not  later 
than  March  15  of  each  year  and  shall  be  sub- 
mitted in  both  classified  and  unclassified  form. 

(b)  Priorities  and  Funding.— Each  plan  sub- 
mitted under  subsection  (a)  shall— 

(1)  designate  priorities  for  development  of 
the  technologies  identified  in  the  plan; 

(2)  specify  the  funding  requirements  of  the 
Department  of  Defense,  the  Department  of 
Energy,  and  other  appropriate  departments 
and  agencies  of  the  Federal  Government  for 
the  development  of  the  technologies  identi- 
fied in  the  plan  for  the  five  fiscal  years  fol- 
lowing the  year  in  which  the  plan  is  submit- 
ted; 

(3)  identify  each  program  element  (con- 
tained in  the  budget  information  submitted 
to  Congress  by  the  Department  of  Defense  in 
support  of  the  budget  submitted  by  the  Presi- 
dent pursuant  to  section  1105(a)  of  title  31  for 
the  first  fiscal  year  covered  by  the  plan)  for 
which  funds  are  budgeted  for  the  support  of 
the  development  of  any  critical  technology 
identified  in  the  plan;  and 

(4)  for  each  such  program  element— 

(A)  specify  the  amount  included  for  each 
critical  technology  covered  by  the  program 
element;  and 

(B)  include  a  comparison  of  that  amount 
with  the  amount,  if  any,  available  to  the 
Department  of  Defense  for  development  of 
such  critical  technology  for  the  fiscal  year 
preceding  the  first  fiscal  year  covered  by 
the  plan. 

(c)  Content  op  Plan.— Each  plan  submitted 
imder  subsection  (a)  shall  include,  with  respect 
to  each  technology  identified  in  the  plan,  the 
following: 
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(1)  The  reasons  for  the  selection  of  that 
technology,  including— 

(A)  a  discussion  of  the  consideration  given 
to  the  most  recent  biennial  report  submit- 
ted to  the  President  under  title  VI  of  the 
National  Science  and  Technology  Policy, 
Organization,  and  Priorities  Act  of  1976; 
and 

(B)  the  relationship  of  the  technology  to 
the  overall  science  and  technology  program 
of  the  Department  of  Defense  and  the  long- 
term  funding  strategy  associated  with  that 
profipram. 

(2)  A  designation  of  the  lead  organization 
within  the  Department  of  Defense  or  the  De- 
partment of  Energy  responsible  for  the  devel- 
opment of  the  technology. 

(3)  A  siunmary  description  of  the  lead  orga- 
nization's plan  for  the  development  of  the 
technology,  including  the  milestone  goals. 

(4)  The  amounts  contained  in  the  budgets 
of  the  Department  of  Defense,  the  Depart- 
ment of  Energy,  and  other  departments  and 
agencies  for  the  support  of  the  development 
of  such  technology  f  or— 

(A)  the  five  preceding  fiscal  years;  and 

(B)  the  fiscal  year  beginning  in  the  year 
in  which  the  plan  is  submitted;  and 

(C)  each  fiscal  year  thereafter  for  which 
the  Secretary  of  Defense,  with  respect  to 
the  Department  of  Defense,  and  the  Secre- 
tary of  Energy,  with  respect  to  the  Depart- 
ment of  Energy,  has  prepared  a  budget. 

(5)  A  comparison  of  the  positions  of  the 
United  States  and  the  Soviet  Union  in  the  de- 
velopment of  that  technology. 

(6)  The  potential  contributions  that  the 
allies  of  the  United  States  and  other  industri- 
alized nations  can  make  to  meet  the  needs  of 
the  United  States  and  its  allies  for  that  tech- 
nology. 

(7)  A  comparison  of  the  extent  to  which  the 
United  States  has  access  to  research  conduct- 
ed on  such  technology  in  allied  nations  and 
other  industrialized  nations  with  the  extent 
to  which  such  nations  have  access  to  research 
conducted  in  the  United  States  on  such  tech- 
nology and  a  discussion  of  the  effects  of  any 
imbalance  in  such  access  on  development  of 
that  technology. 

(8)  With  respect  to  the  development  of  such 
technology— 

(A)  a  comparison  of  the  relative  positions 
of  the  United  States  and  other  industrial- 
ized countries  that  are  prominent  in  the  de- 
velopment of  such  technology; 

(B)  the  trends  in  the  relevant  industrial 
bases  of  such  coimtries; 

(C)  the  competitiveness  of  the  United 
States  industrial  base  supporting  research 
in,  and  the  development  and  use  of,  such 
technology; 

(D)  the  extent  to  which  the  United  States 
should  depend  on  other  countries  for  the 
development  of  such  technology;  and 

(E)  the  extent  to  which  action  should  be 
taken  by  the  Federal  Government  to  main- 
tain and  improve— 

(i)  research  efforts  in  the  United  States; 
and 


(ii)  the  industrial  base  supporting  such 
efforts. 

(9)  The  potential  contributions  that  the  pri- 
vate sector  can  be  expected  to  make  from  its 
own  resources  in  connection  with  the  develop- 
ment of  civilian  applications  for  such  technol- 
ogy. 

(Added  Pub.  L.  101-189,  div.  A,  title  VIII, 
!  841(b)(1),  Nov.  29,  1989,  103  Stat.  1512.  §  2508; 
amended  Pub.  L.  101-510,  div.  A,  title  VIII, 
§  821(a),  Nov.  5,  1990,  104  Stat.  1597;  Pub.  L. 
102-25,  title  VII,  §  701(g)(3),  Apr.  6,  1991,  105 
Stat.  115;  renumbered  §  2522,  Pub.  L.  102-190, 
div.  A,  title  VIII,  1821(b)(1),  Dec.  5,  1991,  105 
Stat.  1431.) 

References  in  Text 

The  National  Science  and  Technology  Policy.  Orga- 
nization, and  Priorities  Act  of  1976,  referred  to  in  sub- 
sees.  (a)(2)  and  (c)(1)(A).  is  Pub.  L.  94-282.  May  11, 
1976.  90  Stat.  459.  as  amended.  Title  VI  of  the  Nation- 
al Science  and  Technology  Policy.  Organization,  and 
Priorities  Act  of  1976  is  classified  generally  to  sub- 
chapter VI  (§6681  et  seq.)  of  chapter  79  of  Title  42. 
The  Public  Health  and  Welfare.  For  complete  classifi- 
cation of  this  Act  to  the  Code,  see  Short  Title  note  set 
out  under  section  6601  of  Title  42  and  Tables. 

Amendments 

1991— Pub.  L.  102-190  renumbered  section  2508  of 
this  title  as  this  section. 

Subsec.  (a)(2).  Pub.  L.  102-25  inserted  before  period 
at  end  "(42  U.S.C.  6681  et  seq.)". 

1990— Subsec.  (b)(3).  (4).  Pub.  L.  101-510  added  pars. 
(3)  and  (4). 

Effective  Date  of  1990  Amendment 

Section  821(b)  of  Pub.  L.  101-510  provided  that: 
"The  amendments  made  by  subsection  (a)  [amending 
this  section]  shall  apply  to  annual  defense  critical 
technologies  plans  submitted  after  March  1, 1991." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2198.  2372. 
2503,  2509.  2521  of  this  title;  title  42  section  2123. 

§2523.  Defense  dual-use  critical  technology  partner- 
ships 

(a)  Establishment  op  Partnerships.— The 
Secretary  of  Defense,  acting  through  the  Direc- 
tor of  Defense  Research  and  Engineering,  shall 
conduct  a  program  providing  for  the  establish- 
ment of  cooperative  arrangements  (hereinafter 
in  this  section  referred  to  as  "partnerships") 
between  the  Department  of  Defense  and  enti- 
ties referred  to  in  subsection  (b)  in  order  to  en- 
courage and  provide  for  research,  development, 
and  application  of  dual-use  critical  technol- 
ogies. The  Secretary  may  make  grants,  enter 
into  contracts,  or  enter  into  cooperative  agree- 
ments and  other  transactions  pursuant  to  sec- 
tion 2371  of  this  title  in  order  to  establish  the 
partnerships. 

(b)  Non-Department  of  Defense  Partici- 
pants.—In  the  case  of  each  partnership,  the  en- 
tities with  which  the  Secretary  enters  into  the 
partnership  shall  include  two  or  more  eligible 
firms  or  a  nonprofit  research  corporation  estab- 
lished by  two  or  more  eligible  firms  and,  may 
also  include,  as  determined  appropriate  by  the 
Secretary  of  Defense,  a  Federal  laboratory  or 
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laboratories,  institutions  of  higher  education, 
agencies  of  State  governments,  and  other  enti- 
ties that  participate  in  the  partnership  by  sup- 
porting the  activities  conducted  by  such  firms 
or  corporations  under  this  section. 

(c)  Financial  Commitment  op  Non-Federal 
Government  Participants.— The  Secretary  of 
Defense  shall  ensure  that,  to  the  maximiun 
extent  he  determines  to  be  practicable,  the 
amount  of  the  funds  provided  by  the  Federal 
Government  imder  a  partnership  does  not 
exceed  the  total  amount  provided  by  non-Fed- 
eral Government  participants  in  that  partner- 
ship. 

(d)  Assistance  Authorized.— The  Secretary 
of  Defense  may  provide  a  partnership  with 
technical  and  other  assistance  to  facilitate  the 
achievement  of  the  purposes  of  this  section. 

(e)  Selection  Process.— Competitive  proce- 
dures shall  be  used  in  the  establishment  of 
partnerships,  except  that  procedures  other 
than  competitive  procedures  may  be  used  in 
any  case  in  which  an  exception  set  out  in  sec- 
tion 2304(c)  of  this  title  applies. 

(f)  Selection  Criteria.— The  criteria  for  the 
selection  of  proposed  partnerships  for  estab- 
lishment under  this  section  shall  include  the 
following: 

(1)  The  extent  to  which  the  program  pro- 
posed to  be  conducted  by  the  partnership  ad- 
vances and  enhances  the  national  security  in- 
terests of  the  United  States. 

(2)  The  technical  excellence  of  the  program 
proposed  to  be  conducted  by  the  partnership. 

(3)  The  qualifications  of  the  personnel  pro- 
posed to  participate  in  the  partnership's  re- 
search activities. 

(4)  A  likelihood  that  there  will  not  be 
timely  private  sector  investment  in  activities 
to  achieve  the  goals  and  objectives  of  the  pro- 
posed partnership  other  than  through  the 
partnership. 

(5)  The  potential  effectiveness  of  the  part- 
nership in  the  further  development  and  appli- 
cation of  technology  proposed  to  be  devel- 
oped by  the  partnership  for  the  defense  in- 
dustrial base. 

(6)  The  extent  of  the  financial  commitment 
of  eligible  firms  to  the  proposed  partnership. 

(7)  Such  other  criteria  that  the  Secretary 
prescribes. 

(Added  Pub.  L.  102-190,  div.  A.  title  VIII, 
§  821(a),  Dec.  5, 1991, 105  Stat.  1427.) 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2518,  2524  of 
this  title. 

§  2524.  Critical  technology  application  centers  assist- 
ance program 

(a)  Establishment  op  Program.— The  Secre- 
tary of  Defense,  in  consultation  and  coordina- 
tion with  the  Secretary  of  Commerce,  shall  con- 
duct a  program  to  provide  assistance  for  the  ac- 
tivities of  eligible  regional  critical  technology 
application  centers  in  the  United  States. 

(b)  Eligible  Centers.— A  regional  critical 
technology  application  center  is  eligible  for  as- 
sistance under  the  program  if — 

(1)  the  purpose  of  the  center  is  to  facilitate 
the  use  of  one  or  more  defense  critical  tech- 


nologies for  defense  and  commercial  purposes 
by  an  industry  in  the  region  served  by  that 
center  in  order  to  maintain  within  the  United 
States  industrial  capabilities  that  are  vital  to 
the  national  security  of  the  United  States; 
and 

(2)  the  center  meets  the  other  requirements 
of  this  section. 

(c)  Program  Participants.— (1)  The  partici- 
pants in  a  critical  technology  application 
center— 

(A)  shall  include— 

(i)  eligible  firms  that  conduct  business  in 
the  region  of  the  United  States  served  or  to 
be  served  by  the  center;  and 

(ii)  a  sponsoring  agency  in  such  region; 
and 

(B)  may  include  other  organizations  consid- 
ered appropriate  by  the  Secretary  of  Defense. 

(2)(A)  A  sponsoring  agency  of  a  center  may 
be  any  agency  described  in  subparagraph  (B) 
that,  as  determined  by  the  Secretary,  provides 
adequate  assurances  that  it  will— 

(i)  meet  the  financial  requirement  in  sub- 
section (e);  and 

(ii)  provide  assistance  in  the  management  of 
the  center. 

(B)  An  agency  referred  to  in  subparagraph 
(A)  is  any  of  the  following: 

(i)  An  agency  of  a  State  or  local  govern- 
ment. 

(ii)  A  nonprofit  organization  established,  or 
performing  functions,  pursuant  to  an  agree- 
ment entered  into  by  two  or  more  States  or 
local  governments. 

(iii)  A  membership  organization  in  which  a 
State  or  local  government  is  a  member. 

(d)  Assistance  Authorized.— (1)  Under  the 
program,  the  Secretary  may  provide— 

(A)  financial  assistance  for  the  activities  of 
a  critical  technology  application  center  (in- 
cluding, in  the  case  of  a  proposed  center,  the 
establishment  of  such  center)  in  any  amoimt 
not  in  excess  of  30  percent  of  the  cost  of  con- 
ducting such  activities  (including  the  cost  of 
establishing  a  proposed  center)  during  the 
period  covered  by  the  financial  assistance; 
and 

(B)  technical  assistance  for  the  activities 
(and,  in  the  case  of  a  proposed  center,  the  es- 
tablishment) of  a  center  awarded  financial  as- 
sistance authorized  by  subparagraph  (A). 

(2)  The  Secretary  may  not  provide  financial 
assistance  imder  the  program  for  construction 
of  facilities. 

(3)  The  Secretary  may  furnish  assistance  to  a 
critical  technology  application  center  imder  the 
program  for  not  more  than  six  years. 

(e)  Financial  Contributions  of  Center  Par- 
ticipants.—(1)  The  sponsoring  agency  of  a  crit- 
ical technology  application  center  and  the  eligi- 
ble firms  participating  in  the  center  shall  pay 
at  least  70  percent  of  the  total  cost  incurred 
each  year  for  the  activities  of  the  center.  Funds 
contributed  for  the  activities  of  the  center  by 
institutions  of  higher  education  or  private,  non- 
profit organizations  participating  in  the  center 
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shall  be  considered  as  fluids  contributed  by  the 
sponsoring  agency. 

(2)  If  the  right  to  use  or  license  the  results  of 
any  research  and  development  activity  of  a 
center  is  limited  by  participants  in  the  center  to 
one  or  more,  but  less  than  one-half,  of  the  eligi- 
ble firms  participating  in  the  center,  the  non- 
Federal  Government  participants  in  the  center 
shall  pay  the  total  cost  incurred  for  such  activi- 
ty. 

(f )  Management  Plan.— A  critical  technology 
application  center  shall  operate  under  a  man- 
agement plan  that  includes  provisions  for  the 
eligible  firms  participating  in  the  center  to 
have  the  primary  responsibility  for  directing 
the  activities  of  the  center  and  to  exercise  that 
responsibility  through,  among  any  other 
means,  majority  voting  membership  of  such 
firms  on  the  board  of  directors  of  the  center. 

(g)  Administration  of  Program.— The  Secre- 
tary shall  prescribe  regulations  that,  to  the 
extent  practicable,  apply  the  same  require- 
ments and  authorities  in  the  administration  of 
this  section  as  apply  under  subsections  (d)  and 
(e)  of  section  2523  of  this  title  in  the  case  of  the 
dual-use  critical  technologies  partnerships  pro- 
gram provided  for  in  that  section. 

(h)  Selection  Criteria.— The  criteria  for  se- 
lection of  a  center  to  receive  financial  assist- 
ance under  this  section  shall  include  the  follow- 
ing: 

(1)  The  potential  for  the  activities  of  the 
center  to  result  in— 

(A)  increased  availability  of  technology 
for  the  enhancement  of  national  security; 
and 

(B)  the  emergence  in  such  region  of  new 
firms  that  are  capable  of  applying  dual-use 
critical  technologies. 

(2)  The  potential  for  the  center  to  be  able 
to  apply  critical  technology  research  and  de- 
velopment supported  or  conducted  by  Federal 
laboratories  and  institutions  of  higher  educa- 
tion in  the  advancement  of  national  security 
interests  of  the  United  States. 

(3)  The  potential  for  the  center  to  sustain 
itself  through  support  from  industry  and 
other  non-Federal  Government  sources  after 
termination  of  the  Federal  assistance  provid- 
ed pursuant  to  this  section. 

(4)  The  level  of  involvement  of  appropriate 
State  and  local  agencies,  institutions  of 
higher  education,  and  private,  nonprofit  enti- 
ties in  the  center. 

(5)  Such  other  criteria  as  the  Secretary  pre- 
scribes. 

(Added   Pub.   L.    102-190,    div.    A,    title   VIII, 
§  821(a),  Dec.  5, 1991,  105  Stat.  1428.) 

§  2525.  Office  for  Foreign  Defense  Critical  Technolo- 
gy Monitoring  and  Assessment 

(a)  In  General.— The  Secretary  of  Defense 
shall  establish  within  the  Office  of  the  Director 
of  Defense  Research  and  Engineering  an  office 
loiown  as  the  "Office  for  Foreign  Defense 
Technology  Monitoring  and  Assessment"  (here- 
inafter in  this  section  referred  to  as  the 
"Office"). 

(b)  Relationship  to  Department  op  Com- 
merce.—The  head  of  the  Office  shall  consult 


closely  with  appropriate  officials  of  the  Depart- 
ment of  Commerce  in  order— 

(1)  to  minimize  the  duplication  of  any 
effort  of  the  Department  of  Commerce  by  the 
Department  of  Defense  regarding  the  moni- 
toring of  foreign  activities  related  to  defense 
critical  technologies  that  have  potential  com- 
mercial uses;  and 

(2)  to  ensure  that  the  Office  is  effectively 
utilized  to  disseminate  information  to  users  of 
such  information  within  the  Federal  Govern- 
ment. 

(c)  Responsibilities.— The  Office  shall  have 
the  following  responsibilities: 

(1)  To  maintain  within  the  Department  of 
Defense  a  central  library  for  the  compilation 
and  appropriate  dissemination  of  unclassified 
and  classified  information  and  assessments 
regarding  significant  foreign  activities  in  re- 
search, development,  and  applications  of  de- 
fense critical  technologies. 

(2)  To  establish  and  maintain— 

(A)  a  widely  accessible  unclassified  data 
base  of  information  and  assessments  regard- 
ing foreign  science  and  technology  activities 
that  involve  defense  critical  technologies, 
including,  especially,  activities  in  Europe 
and  in  Pacific  Rim  countries;  and 

(B)  a  classified  data  base  of  information 
and  assessments  regarding  such  activities. 

(3)  To  perform  liaison  activities  among  the 
military  departments,  Defense  Agencies,  and 
other  appropriate  elements  of  the  Depart- 
ment of  Defense,  with  appropriate  agencies 
and  offices  of  the  Department  of  Commerce 
and  the  Department  of  State,  and  with  other 
departments  and  agencies  of  the  Federal  Gov- 
ernment in  order  to  ensure  that  significant 
activities  in  research,  development,  and  appli- 
cations of  defense  critical  technologies  are 
identified,  monitored,  and  assessed  by  an  ap- 
propriate department  or  agency  of  the  Feder- 
al Government. 

(4)  To  ensure  the  maximum  practicable 
public  availability  of  information  and  assess- 
ments contained  in  the  unclassified  data 
bases  established  pursuant  to  paragraph  (2)— 

(A)  by  limiting,  to  the  maximum  practica- 
ble extent,  restrictive  classification  of  such 
information  and  assessments;  and 

(B)  by  disseminating  to  the  National 
Technical  Information  Service  of  the  De- 
partment of  Commerce  information  and  as- 
sessments regarding  defense  critical  tech- 
nologies having  potential  commercial  uses. 

(5)  To  disseminate  through  the  National 
Technical  Information  Service  of  the  Depart- 
ment of  Conmierce  imclassified  information 
and  assessments  regarding  defense  critical 
technologies  having  potential  commercial 
uses  so  that  such  information  and  assess- 
ments may  be  further  disseminated  within 
the  Federal  Government  and  to  the  private 
sector. 

(Added   Pub.    L.    102-190,    div.   A,    title   VIII, 
§  821(a),  Dec.  5,  1991,  105  Stat.  1430.) 
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§2526.  Overseas  foreign  critical  technology  monitor- 
ing and  assessment  financial  assistance  program 

(a)  Establishment  and  Purpose  of  Pro- 
gram.—The  Secretary  of  Defense  may  establish 
a  foreign  critical  technology  monitoring  and  as- 
sessment program.  Under  the  program,  the  Sec- 
retary may  enter  into  cooperative  arrange- 
ments with  one  or  more  eligible  not-for-profit 
organizations  in  order  to  provide  financial  as- 
sistance for  the  establishment  of  foreign  criti- 
cal technology  monitoring  and  assessment  of- 
fices in  Europe,  Pacific  Rim  coimtries,  and  such 
other  countries  as  the  Secretary  considers  ap- 
propriate. 

(b)  Eligible  Organizations.— Any  not-for- 
profit  industrial  or  professional  organization 
that  has  economic  and  scientific  interests  in  re- 
search, development,  and  applications  of  dual- 
use  critical  technologies  is  eligible  to  enter  into 
a  cooperative  arrangement  referred  to  in  sub- 
section (a). 

(Added   Pub.    L.    102-190,    div.    A,    title   VIII, 
§  821(a),  Dec.  5,  1991, 105  Stat.  1431.) 

CHAPTER  152— ISSUE  OF  SUPPLIES,  SERVICES, 
AND  FACILITIES 

Subchapter  Sec. 

I.  Issue  to  the  Armed  Forces 2540 

II.  Issue   of  Serviceable  Material   Other 

Than  to  the  Armed  Forces 2541 

SUBCHAPTER  I—ISSUE  TO  THE  ARMED 
FORCES 

Sec. 

2540.        Reserve  components:  supplies,  services,  and 
facilities. 

Amendments 

1991— Pub.  L.  102-190,  div.  A,  title  VIII.  §  821(e)(2), 
Dec.  5,  1991,  105  Stat.  1431,  substituted  "152"  for 
"150"  as  chapter  number,  "ISSUE  OF  SUPPLIES, 
SERVICES,  AND  FACILITIES"  for  "ISSUE  TO 
ARMED  FORCES"  as  chapter  heading,  added  sub- 
chapter analysis  and  subchapter  I  heading,  and  re- 
numbered item  2521  as  2540. 

1990— Pub.  L.  101-510.  div.  A,  title  VIII,  §  823(a)(1). 
(b)(2),  Nov.  5,  1990,  104  Stat.  1600,  1602,  substituted 
"150"  for  "149"  as  chapter  number  and  renumbered 
item  2511  as  2521. 

Cross  References 

Issue  of  servicable  material  to- 
Air  Force,  see  section  9561  et  seq.  of  this  title. 
Army,  see  section  4561  et  seq.  of  this  title. 

Property  records,  basis  and  reports,  see  section  2721 
of  this  title. 

§2540.  Reserve  components:  supplies,  services,  and 
facilities 

(a)  The  Secretary  concerned  shall  make  avail- 
able to  the  reserve  components  under  his  juris- 
diction the  supplies,  services,  and  facilities  of 
the  armed  forces  imder  his  jurisdiction  that  he 
considers  necessary  to  support  and  develop 
those  components. 

(b)  Whenever  he  finds  it  to  be  in  the  best  in- 
terest of  the  United  States,  the  Secretary  con- 
cerned or  his  representative  may  issue  supplies 
of  the  armed  forces  under  his  jurisdiction  to 
the  reserve  components  under  his  jurisdiction, 
without  charge  to  the  appropriations  for  those 


components  for  the  cost  or  value  of  the  sup- 
plies or  for  any  related  expense. 

(c)  Whenever  he  finds  it  to  be  in  the  best  in- 
terest of  the  United  States,  the  Secretary  of 
the  Army  or  the  Secretary  of  the  Air  Force,  or 
his  representative,  may  issue  to  the  Army  Na- 
tional Guard  or  the  Air  National  Guard,  as  the 
case  may  be,  supplies  of  the  armed  forces  under 
his  jurisdiction  that  are  in  addition  to  supplies 
issued  to  that  National  Guard  under  section 
702  of  title  32  or  charged  against  its  appropria- 
tions under  section  106  or  107  of  title  32,  with- 
out charge  to  the  appropriations  for  those  com- 
ponents for  the  cost  or  value  of  the  supplies  or 
for  any  related  expense. 

(d)  Supplies  issued  under  subsection  (b)  or  (c) 
may  be  repossessed  or  redistributed  as  pre- 
scribed by  the  Secretary  concerned. 

(Aug.  10,  1956,  ch.  1041,  70A  Stat.  141,  §  2511; 
renumbered  §2521,  Nov.  5,  1990,  Pub.  L, 
101-510,  div.  A,  title  VIII.  §  823(a)(2),  104  Stat. 
1600;  renumbered  §  2540,  Dec.  5,  1991,  Pub.  L. 
102-190,  div.  A,  title  VIII,  §  821(e)(3),  105  Stat. 
1432.) 

Historical  and  Revision  Notes 


Revised 
section 

Source  ( U.S,  Code) 

Source  (Statutes  at 
Large) 

2511(a) 

50:1006(a). 

July    9,    1952.    ch.    608, 

2511(b) 

50: 1006(b)  (1st  sentence. 

§255     (less     (d)),     66 

less  last  proviso). 

Stat.  496. 

2511(c) 

50:1000(b)  (less  1st  sen- 
tence). 
50:1006(0. 

2511(d) 

50:1006(b)  (last  proviso 
of  1st  sentence). 

In  subsection  (a),  the  words  "under  his  jurisdiction" 
are  substituted  for  the  word  "each".  The  words  "under 
his  jurisdiction"  are  inserted  after  the  words  "armed 
forces"  for  clarity.  The  words  "and  advisable"  are 
omitted  as  surplusage. 

In  subsections  (a)-(d).  the  word  "equipment"  is  omit- 
ted, since  the  word  "supplies",  as  defined  in  section 
101(25)  of  this  title,  includes  "equipment". 

In  subsection  (b),  the  words  "Whenever  he"  are  sub- 
stituted for  the  words  "Provided,  That  the  appropri- 
ate Secretary".  The  words  "under  his  jurisdiction"  are 
substituted  for  the  word  "appropriate".  The  words 
"authorized",  "to  issue  such  equipment  and  supplies", 
and  "or  in  any  way  affecting"  are  omitted  as  surplus- 
age. 

Subsection  (c)  is  substituted  for  the  words  "This 
subsection  •  *  •  applies  to  supplies  and  equipment 
issued  in  addition  thereto"  to  state  expressly  the  sup- 
plies referred  to.  The  words  "shaU  not  apply  *  *  *  as 
amended,  but"  are  omitted  as  surplusage,  since  the 
fact  that  the  Army  National  Guard  and  Air  National 
Guard  are  not  reserve  components  clearly  excludes, 
from  the  rule  stated  in  subsection  (b).  the  supplies  de- 
scribed. 50:1006(0  is  omitted  as  covered  by  the  lan- 
guage of  the  revised  subsection.  The  words  "supplies 
issued  to  that  National  Guard  under  section  702  of 
title  32  or  charged  against  its  appropriations  under 
section  106  or  107  of  title  32"  are  substituted  for  the 
words  "supplies  and  equipment  issued  *  •  •  under  sec- 
tions 21,  22,  35  and  49  of  Title  32",  since  under  the 
latter  sections  supplies  are  not  issued  but  are  charged 
to  appropriations.  The  reference  to  section  49  of  Title 
32  is  omitted,  since  that  section  is  based  on  a  part  of 
section  67  of  the  National  Defense  Act  that  is  not  ger- 
mane to  this  section. 

In  subsection  (d),  the  words  "pursuant  to  this  sec- 
tion" are  omitted  as  surplusage. 
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AlflENDMENTS 

1991— Pub.  L.  102-190  renumbered  section  2521  of 
this  title  as  this  section. 

1990— Pub.  L.  101-510  renumbered  section  2511  of 
this  title  as  this  section. 

Cross  References 

Naval  Reserve  and  Marine  Corps  Reserve,  see  sec- 
tions 5251.  5252  of  this  title. 

Regulations  to  carry  out  this  section,  see  section  280 
of  this  title. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  280  of  this  title. 

SUBCHAPTER  II— ISSUE  OP  SERVICE- 
ABLE MATERIAL  OTHER  THAN  TO  THE 
ARMED  FORCES 

Sec. 

2541.  Equipment  and  barracks:  national  veterans' 

organizations. 

2542.  Equipment    for    instruction    and    practice: 

American  National  Red  Cross. 

2543.  Equipment:  Inaugural  Committee. 

2544.  Equipment  and  other  services:  Boy  Scout 

Jamborees. 

2545.  Transportation  services:   international   Girl 

Scout  events. 

2546.  Shelter  for  homeless;  incidental  services. 

2547.  Excess    nonlethal    supplies:    humanitarian 

relief. 

2548.  National  military  associations:  assistance  at 

national  conventions. 

2549.  Provision  of  medical  care  to  foreign  military 

and  diplomatic  personnel:  reimbursement 
required;  waiver  for  provision  of  reciprocal 
services. 

2550.  Aircraft  and  vehicles:  limitation  on  leasing  to 

non-Federal  agencies. 

Amendbsents 

1991-Pub.  L.  102-190,  div.  A,  title  VIII,  §  821(e)(1), 
Dec.  5,  1991,  105  Stat.  1431,  substituted  subchapter  II 
heading  for  former  chapter  151  heading  "ISSUE  OF 
SERVICEABLE  MATERIAL  OTHER  THAN  TO 
ARMED  FORCES". 

1990-Pub.  L.  101-510,  div.  A,  title  XIV,  §  1481(f)(2), 
(g)(2),  Nov.  5,  1990,  104  Stat.  1707,  added  items  2549 
and  2550. 

1989— Pub.  L.  101-189.  div.  A,  title  III,  1329(a)(2), 
Nov.  29, 1989, 103  Stat.  1417,  added  item  2548. 

1985— Pub.  L.  99-145,  title  XIV,  §  1454(b),  Nov.  8, 
1985,  99  Stat.  761,  added  item  2547. 

1983— Pub.  L.  98-94,  title  III,  §  305(a)(2),  Sept.  24, 
1983.  97  Stat.  629,  added  item  2546. 

1978— Pub.  L.  95-492,  §  2,  Oct.  20,  1978,  92  Stat.  1642, 
added  item  2545. 

1972— Pub.  L.  92-249.  Mar.  10.  1972.  86  Stat.  62, 
added  item  2544. 

1958— Pub.  L.  85-861,  §  1(48)(B),  Sept.  2,  1958,  72 
Stat.  1459,  added  item  2543. 

Cross  References 

Naval  supplies  and  services,  furnishing  and  sale  to- 
Foreign  naval  vessels  and  aircraft,  see  section  7227 

of  this  title. 
Merchant  vessels,  see  section  7228  et  seq.  of  this 
title. 
Particular  provisions  relating  to- 
Air  Force,  see  section  9651  et  seq.  of  this  title. 
Army,  see  section  4651  et  seq.  of  this  title. 
Property  records,  basis  and  reports,  see  section  2721 
of  this  title. 

§2541.  Equipment  and  barracks:  national  veterans' 
organizations 

(a)  The  Secretary  of  a  military  department, 
under  conditions  prescribed  by  him,  may  lend 


cots,  blankets,  pillows,  mattresses,  bed  sacks, 
and  other  supplies  imder  the  jurisdiction  of 
that  department  to  any  recognized  national  vet- 
erans' organization  for  use  at  its  national  or 
state  convention  or  national  youth  athletic  or 
recreation  tournament.  He  may,  under  condi- 
tions prescribed  by  him,  also  permit  the  organi- 
zation to  use  unoccupied  barracks  under  the  ju- 
risdiction of  that  department  for  such  an  occa- 
sion. 

(b)  Property  lent  under  subsection  (a)  may  be 
delivered  on  terms  and  at  times  agreed  upon  by 
the  Secretary  of  the  military  department  con- 
cerned and  representatives  of  the  veterans'  or- 
ganization. However,  the  veterans'  organization 
must  defray  any  expense  incurred  by  the 
United  States  in  the  delivery,  return,  rehabili- 
tation, or  replacement  of  that  property,  as  de- 
termined by  the  Secretary. 

(c)  The  Secretary  of  the  military  department 
concerned  shall  require  a  good  and  sufficient 
bond  for  the  return  in  good  condition  of  prop- 
erty lent  or  used  under  subsection  (a). 

(Aug.  10,  1956,  ch.  1041,  70A  Stat.  142.) 
Historical  and  Revision  Notes 


Revised 
section 

Source  ( U.S.  Code) 

Source  (.Statutes  at 
Large) 

2541(a) 

2541(b) 

2541(c) 

5:150m. 
5:150n. 
5:150o. 

Aug.  1,  1949,  ch.  372,  63 
Stat.  483. 

In  subsection  (a),  the  word  "may"  is  substituted  for 
the  words  "are  authorized  to  •  *  •  at  their  discretion". 
The  word  "supplies"  is  substituted  for  the  words  "arti- 
cles or  equipment".  The  words  "available"  and  "as 
may  be  needed"  are  omitted  as  surplusage.  The  words 
"under  the  jurisdiction  of  that  department"  are  sub- 
stituted for  the  words  "of  the  Army,  Navy,  or  Air 
Force"  and  "under  their  respective  jurisdictions". 

In  subsection  (b),  the  words  "prior  to  any  such  con- 
ventions or  national  youth  athletic  or  recreation  tour- 
naments" are  omitted  as  surplusage. 

In  subsection  (c),  the  words  "require  of"  are  substi- 
tuted for  the  words  "take  from". 

§  2542.  Equipment  for  instruction  and  practice:  Amer- 
ican National  Red  Cross 

The  Secretary  of  a  military  department, 
under  regulations  to  be  prescribed  by  him,  may 
lend  equipment  imder  the  jurisdiction  of  that 
department  that  is  on  hand,  and  that  can  be 
temporarily  spared,  to  any  organization  formed 
by  the  American  National  Red  Cross  that  needs 
it  for  instruction  and  practice  for  the  purpose 
of  aiding  the  Army,  Navy,  or  Air  Force  in  time 
of  war.  The  Secretary  shall  by  regulation  re- 
quire the  immediate  return,  upon  request,  of 
equipment  lent  under  this  section.  The  Secre- 
tary shall  require  a  bond,  in  double  the  value  of 
the  property  issued  imder  this  section,  for  the 
care  and  safekeeping  of  that  property  and  for 
its  return  when  required. 

(Aug.  10,  1956,  ch.  1041,  70A  Stat.  142.) 
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RevUed 
section 

Source  ( U.S.  Code) 

Source  (Statutes  at 
Large) 

2542 

10:1255. 
10:1256. 
34:549. 
34:550. 

May  8,  1914.  J.  Res.  15. 
38  Stat.  771. 

The  word  "may"  is  substituted  for  the  words  "is  au- 
thorized *  •♦  at  his  discretion",  in  10:1255  and  34:549. 
The  word  "lend"  is  substituted  for  the  word  "issue",  in 
10:1255  and  34:549.  The  words  "proper",  "to  be",  "out 
of  equipment  for  medical  or  other  establishments", 
and  "belonging  to  the  Government",  in  10:1255  and 
34:549,  are  omitted  as  surplusage.  The  words  "that 
needs  it"  are  substituted  for  the  words  "as  may  appear 
to  be  required".  The  words  "under  the  jurisdiction  of 
that  department"  are  inserted  for  clarity.  The  words 
"upon  request"  are  substituted  for  the  words  "when 
called  for  by  the  authority  which  issued  them". 

Cross  References 

American  National  Red  Cross,  see  section  1  et  seq.  of 
Title  36,  Patriotic  Societies  and  Observances. 

Cooperation  and  assistance  to  armed  forces  by 
American  National  Red  Cross,  see  section  2602  of  this 
title. 

Sale  of  medical  supplies  and  ordnance  property  to 
American  National  Red  Cross,  see  sections  4624,  4625, 
9624,  9625  of  this  title. 

§  2543.  Equipment:  Inaugural  Committee 

(a)  The  Secretary  of  Defense,  under  such  con- 
ditions as  he  may  prescribe,  may  lend,  to  an  In- 
augural Committee  established  under  the  first 
section  of  the  Presidential  Inaugural  Ceremo- 
nies Act  (36  U.S.C.  721),  hospital  tents,  smaller 
tents,  camp  appliances,  hospital  furniture,  flags 
other  than  battle  flags,  flagpoles,  litters,  and 
ambulances  and  the  services  of  their  drivers, 
that  can  be  spared  without  detriment  to  the 
public  service. 

(b)  The  Inaugural  Committee  must  give  a 
good  and  sufficient  bond  for  the  return  in  good 
order  and  condition  of  property  lent  imder  sub- 
section (a). 

(c)  Property  lent  under  subsection  (a)  shall  be 
returned  within  nine  days  after  the  date  of  the 
ceremony  inaugurating  the  President.  The  In- 
augural Committee  shall— 

(1)  indemnify  the  United  States  for  any  loss 
of,  or  damage  to,  property  lent  under  subsec- 
tion (a);  and 

(2)  defray  any  expense  incurred  for  the  de- 
livery, return,  rehabilitation,  replacement,  or 
operation  of  that  property. 

(Added  Pub.  L.  85-861,  §  1(48)(A).  Sept.  2,  1958, 
72  Stat.  1458,  and  amended  Pub.  L.  96-513,  title 
V,  §  511(81),  Dec.  12,  1980,  94  Stat.  2927.) 

Historical  and  Revision  Notes 


RevUed 
section 

Source  ( U.S.  Code) 

Source  (Statutes  at 
Large) 

2543(a) 

2543(b) 

2543(c) 

36:726  (Ist  sentence). 

36:726  (less  1st  and  2d 
sentences). 

36:721(b)(l)  (as  applica- 
ble to  36:726). 

36:726  (2d  sentence). 

Aug.    6.    1956,    ch.    974, 
S§  1(b)(1)  (as  appUca- 
ble  to  S  6).  6.  70  Stat. 
1049. 1050. 

In  subsection  (a),  the  words  "under  section  721  of 
title  36"  are  inserted  for  clarity.  The  words  "ensigns" 
and  "Red  Cross  flags"  are  omitted  as  covered  by  the 
word  "flags". 


In  subsection  (b),  the  words  "and  the  whole  without 
expense  to  the  United  States"  are  omitted  as  surplus- 
age. 

In  subsection  (c),  the  words  "nine  days  after  the 
date  of  the  ceremony  inaugurating  the  President"  are 
substituted  for  the  words  "five  days  after  the  end  of 
the  inaugural  period",  in  36:726  (2d  sentence),  and 
36:721(b)(l). 

Amendbaents 

1980— Subsec.  (a).  Pub.  L.  96-513  substituted  "the 
first  section  of  the  Presidential  Inaugiu*al  Ceremonies 
Act  (36  U.S.C.  721)"  for  "section  721  of  title  36". 

Effective  Date  of  1980  Amendment 

Amenclment  by  Pub.  L.  96-513  effective  Dec.  12, 
1980,  see  section  701(b)(3)  of  Pub.  L.  96-513,  set  out  as 
a  note  under  section  101  of  this  title. 

§  2544.  Equipment  and  other  services:  Boy  Scout  Jam- 
borees 

(a)  The  Secretary  of  Defense  is  hereby  au- 
thorized, under  such  regulations  as  he  may  pre- 
scribe, to  lend  to  the  Boy  Scouts  of  America, 
for  the  use  and  accommodation  of  Scouts, 
Scouters,  and  officials  who  attend  any  national 
or  world  Boy  Scout  Jamboree,  such  cots,  blan- 
kets, commissary  equipment,  flags,  refrigera- 
tors, and  other  equipment  and  without  reim- 
bursement, furnish  services  and  expendable 
medical  supplies,  as  may  be  necessary  or  useful 
to  the  extent  that  items  are  in  stock  and  items 
or  services  are  available. 

(b)  Such  equipment  is  authorized  to  be  deliv- 
ered at  such  time  prior  to  the  holding  of  any 
national  or  world  Boy  Scout  Jamboree,  and  to 
be  returned  at  such  time  after  the  close  of  any 
such  jamboree,  as  may  be  agreed  upon  by  the 
Secretary  of  Defense  and  the  Boy  Scouts  of 
America.  No  expense  shall  be  incurred  by  the 
United  States  Government  for  the  delivery, 
return,  rehabilitation,  or  replacement  of  such 
equipment. 

(c)  The  Secretary  of  Defense,  before  deliver- 
ing such  property,  shall  take  from  the  Boy 
Scouts  of  America,  good  and  sufficient  bond  for 
the  safe  return  of  such  property  in  good  order 
and  condition,  and  the  whole  without  expense 
to  the  United  States. 

(d)  The  Secretary  of  Defense  is  hereby  au- 
thorized under  such  regulations  as  he  may  pre- 
scribe, to  provide,  without  expense  to  the 
United  States  Government,  transportation 
from  the  United  States  or  military  commands 
overseas,  and  return,  on  vessels  of  the  Military 
Sealift  Command  or  aircraft  of  the  Military 
Airlift  Command  for  (1)  those  Boy  Scouts, 
Scouters,  and  officials  certified  by  the  Boy 
Scouts  of  America,  as  representing  the  Boy 
Scouts  of  America  at  any  national  or  world  Boy 
Scout  Jamboree,  and  (2)  the  equipment  and 
property  of  such  Boy  Scouts,  Scouters,  and  offi- 
cials and  the  property  loaned  to  the  Boy  Scouts 
of  America,  by  the  Secretary  of  Defense  pursu- 
ant to  this  section  to  the  extent  that  such 
transportation  will  not  interfere  with  the  re- 
quirements of  military  operations. 

(e)  Before  furnishing  any  transportation 
under  subsection  (d),  the  Secretary  of  Defense 
shall  take  from  the  Boy  Scouts  of  America,  a 
good  and  sufficient  bond  for  the  reimburse- 
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ment  to  the  United  States  by  the  Boy  Scouts  of 
America,  of  the  actual  costs  of  transportation 
furnished  under  this  section. 

(f )  Amounts  paid  to  the  United  States  to  re- 
imburse it  for  expenses  incurred  imder  subsec- 
tion (b)  and  for  the  actual  costs  of  transporta- 
tion furnished  under  subsection  (d)  shall  be 
credited  to  the  current  applicable  appropria- 
tions or  funds  to  which  such  expenses  and  costs 
were  charged  and  shall  be  available  for  the 
same  purposes  as  such  appropriations  or  funds. 

(g)  Other  departments  of  the  Federal  Gov- 
ernment are  authorized,  under  such  regulations 
as  may  be  prescribed  by  the  Secretary  thereof, 
to  provide  to  the  Boy  Scouts  of  America,  equip- 
ment and  other  services,  under  the  same  condi- 
tions and  restrictions  prescribed  in  the  preced- 
ing subsections  for  the  Secretary  of  Defense. 

(Added  Pub.  L.  92-249,  Mar.  10,  1972,  86  Stat. 
62.) 

§2545.    Transportation    services:    international    Girl 
Scout  events 

(a)  The  Secretary  of  Defense  is  authorized, 
under  such  regulations  as  he  may  prescribe,  to 
provide,  without  expense  to  the  United  States 
Government,  transportation  from  the  United 
States  or  military  commands  overseas,  and 
return,  on  vessels  of  the  Military  Sealift  Com- 
mand or  aircraft  of  the  Military  Airlift  Com- 
mand for  (1)  those  Girl  Scouts  and  officials  cer- 
tified by  the  Girl  Scouts  of  the  United  States  of 
America  as  representing  the  Girl  Scouts  of  the 
United  States  of  America  at  any  International 
World  Friendship  Event  or  Troops  on  Foreign 
Soil  meeting  which  is  endorsed  and  approved 
by  the  National  Board  of  Directors  of  the  Girl 
Scouts  of  the  United  States  of  America  and  is 
conducted  outside  of  the  United  States,  (2) 
United  States  citizen  delegates  coming  from 
outside  of  the  United  States  to  triennial  meet- 
ings of  the  National  Council  of  the  Girl  Scouts 
of  the  United  States  of  America,  and  (3)  the 
equipment  and  property  of  such  Girl  Scouts 
and  officials,  to  the  extent  that  such  transpor- 
tation will  not  interfere  with  the  requirements 
of  military  operations. 

(b)  Before  furnishing  any  transportation 
under  subsection  (a),  the  Secretary  of  Defense 
shall  take  from  the  Girl  Scouts  of  the  United 
States  of  America  a  good  and  sufficient  bond 
for  the  reimbursement  to  the  United  States  by 
the  Girl  Scouts  of  the  United  States  of  Amer- 
ica, of  the  actual  costs  of  transportation  fur- 
nished under  subsection  (a). 

(c)  Amoimts  paid  to  the  United  States  to  re- 
imburse it  for  the  actual  costs  of  transportation 
furnished  imder  subsection  (a)  shall  be  credited 
to  the  current  applicable  appropriations  or 
fimds  to  which  such  costs  were  charged  and 
shall  be  available  for  the  same  purposes  as  such 
appropriations  or  f  imds. 

(Added  Pub.  L.  95-492,  §  1,  Oct.  20,  1978,  92 
Stat.  1642.) 

§  2546.  Shelter  for  homeless;  incidental  services 

(a)(1)  The  Secretary  of  a  military  department 
may  make  military  installations  under  his  juris- 
diction available  for  the  furnishing  of  shelter  to 


persons  without  adequate  shelter.  The  Secre- 
tary may,  incidental  to  the  furnishing  of  such 
shelter,  provide  services  as  described  in  subsec- 
tion (b).  Shelter  and  incidental  services  provid- 
ed imder  this  section  may  be  provided  without 
reimbursement. 

(2)  The  Secretary  concerned  shall  carry  out 
this  section  in  cooperation  with  appropriate 
State  and  local  governmental  entities  and  char- 
itable organizations.  The  Secretary  shall,  to  the 
maximimi  extent  practicable,  use  the  services 
and  personnel  of  such  entities  and  organiza- 
tions in  determining  to  whom  and  the  circimi- 
stances  under  which  shelter  is  furnished  under 
this  section. 

(b)  Services  that  may  be  provided  incident  to 
the  furnishing  of  shelter  imder  this  section  are 
the  following: 

(1)  Utilities. 

(2)  Bedding. 

(3)  Security. 

(4)  Transportation. 

(5)  Renovation  of  facilities. 

(6)  Minor  repairs  undertaken  specifically  to 
make  suitable  space  available  for  shelter  to  be 
provided  under  this  section. 

(7)  Property  liability  insurance. 

(c)  Shelter  and  incidental  services  may  only 
be  provided  under  this  section  to  the  extent 
that  the  Secretary  concerned  determines  will 
not  interfere  with  military  preparedness  or  on- 
going military  f  imctions. 

(d)  The  Secretary  concerned  may  provide 
bedding  for  support  of  shelters  for  the  home- 
less that  are  operated  by  entities  other  than 
the  Department  of  Defense.  Bedding  may  be 
provided  under  this  subsection  without  reim- 
bursement, but  may  only  be  provided  to  the 
extent  that  the  Secretary  determines  that  the 
provision  of  such  bedding  will  not  interfere 
with  military  requirements. 

(e)  The  Secretary  of  Defense  shall  prescribe 
regulations  for  the  administration  of  this  sec- 
tion. 

(Added  Pub.  L.  98-94,  title  III,  §  305(a)(1),  Sept. 
24,  1983,  97  Stat.  628,  and  amended  Pub.  L. 
99-167,  title  VIII.  §  825,  Dec.  3,  1985,  99  Stat. 
992.) 

Amendments 

1985~Subsecs.  (d),  (e).  Pub.  L.  99-167  added  subsec. 
(d)  and  redesignated  former  subsec.  (d)  as  (e). 

Effective  Date 

Section  305(b)  of  Pub.  L.  98-94  provided  that:  "Sec- 
tion 2546  of  title  10,  United  States  Code,  as  added  by 
subsection  (a),  shall  take  effect  on  October  1, 1983." 

§  2547.  Excess  nonlethal  supplies:  humanitarian  relief 

(a)  The  Secretary  of  Defense  may  make  avail- 
able for  hiunanitarian  relief  purposes  any  non- 
lethal  excess  supplies  of  the  Department  of  De- 
fense. 

(b)  Excess  supplies  made  available  for  hu- 
manitarian relief  purposes  under  this  section 
shall  be  transferred  to  the  Secretary  of  State, 
who  shall  be  responsible  for  the  distribution  of 
such  supplies. 
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(c)  This  section  does  not  constitute  authority 
to  conduct  any  activity  which,  if  carried  out  as 
an  intelligence  activity  by  the  Department  of 
Defense,  would  require  a  notice  to  the  intelli- 
gence committees  under  title  V  of  the  National 
Security  Act  of  1947  (50  U.S.C.  413  et  seq.). 

(d)  In  this  section: 

(1)  The  term  "nonlethal  excess  supplies" 
means  property,  other  than  real  property,  of 
the  Department  of  Defense— 

(A)  that  is  excess  property,  as  defined  in 
regulations  of  the  Department  of  Defense; 
and 

(B)  that  is  not  a  weapon,  ammunition,  or 
other  equipment  or  material  that  is  de- 
signed to  inflict  serious  bodily  harm  or 
death. 

(2)  The  term  "intelligence  committees" 
means  the  Select  Committee  on  Intelligence 
of  the  Senate  and  the  Permanent  Select  Com- 
mittee on  Intelligence  of  the  House  of  Repre- 
sentatives. 

(Added  Pub.  L.  99-145,  title  XIV,  1 1454(a),  Nov. 
8,  1985,  99  Stat.  761,  and  amended  Pub.  L. 
100-26,  I  7(k)(2),  Apr.  21,  1987,  101  Stat.  284; 
Pub.  L.  101-510,  div.  A,  title  XIII,  §  1322(a)(10), 
Nov.  5,  1990,  104  Stat.  1671;  Pub.  L.  102-88.  title 
VI,  §  602(c)(3),  Aug.  14,  1991,  105  Stat.  444.) 

References  in  Text 

The  National  Security  Act  of  1947,  referred  to  in 
subsec.  (0),  is  act  July  26,  1947,  eh.  343,  61  Stat.  495,  as 
amended.  Title  V  of  the  Act  is  classified  generally  to 
subchapter  III  (§  413  et  seq.)  of  chapter  15  of  Title  50, 
War  and  National  Defense.  For  complete  classification 
of  this  Act  to  the  Code,  see  Short  Title  note  set  out 
under  section  401  of  Title  50  and  Tables. 

Amendments 

1991-~Subsec.  (c).  Pub.  L.  102-88  struck  out  par.  (1) 
which  read  as  foUows:  "a  finding  under  section  662  of 
the  Foreign  Assistance  Act  of  1961  (22  U.S.C.  2422); 
or",  struck  out  par.  (2)  designation,  and  substituted 
"title  V  of  the  National  Security  Act  of  1947  (50  U.S.C. 
413  et  seq.)"  for  "section  501(a)(1)  of  the  National  Se- 
curity Act  of  1947  (50  U.S.C.  413)". 

1990— Subsecs.  (d),  (e).  Pub.  L,  101-510  redesignated 
subsec.  (e)  as  (d)  and  struck  out  former  subsec.  (d) 
which  read  as  foUows: 

"(1)  The  Secretary  of  State  shall  submit  an  annual 
report  on  the  disposition  of  all  excess  supplies  trans- 
ferred by  the  Secretary  of  Defense  to  the  Secretary  of 
State  under  this  section  during  the  preceding  year. 

"(2)  Such  reports  shall  be  submitted  to  the  Commit- 
tees on  Armed  Services  and  on  Foreign  Relations  of 
the  Senate  and  the  Committees  on  Armed  Services 
and  on  Foreign  Affairs  of  the  House  of  Representa- 
tives. 

"(3)  Such  reports  shaU  be  submitted  not  later  than 
Jime  1  of  each  year." 

1987— Subsec.  (e)(1),  (2).  Pub.  L.  100-26  inserted 
"The  term"  after  each  par.  designation  and  struck  out 
uppercase  letter  of  first  word  after  first  quotation 
marks  in  each  par.  and  substituted  lowercase  letter. 

§2548.  National  military  associations:  assistance  at 
national  conventions 

(a)  Authority  To  Provide  Services.— The 
Secretary  of  a  military  department  may  provide 
services  described  in  subsection  (c)  in  connec- 
tion with  an  annual  conference  or  convention 
of  a  national  military  association. 


(b)  Conditions  for  Providing  Services.— 
Services  may  be  provided  under  this  section 
only  if — 

(1)  the  provision  of  the  services  in  any  case 
is  approved  in  advance  by  the  Secretary  con- 
cerned; 

(2)  the  services  can  be  provided  in  conjunc- 
tion with  training  in  appropriate  military 
skills;  and 

(3)  the  services  can  be  provided  within  ex- 
isting funds  otherwise  available  to  the  Secre- 
tary concerned. 

(c)  Covered  Services.— Services  that  may  be 
provided  under  this  section  are— 

(1)  limited  air  and  ground  transportation; 

(2)  communications; 

(3)  medical  assistance; 

(4)  administrative  support;  and 

(5)  security  support. 

(d)  National  Military  Associations.— The 
Secretary  of  Defense  shall  designate  those  or- 
ganizations which  are  national  military  associa- 
tions for  purposes  of  this  section. 

(e)  Regulations.— The  Secretary  of  Defense 
shall  prescribe  regulations  to  carry  out  this  sec- 
tion. 

(Added    Pub.    L.    101-189,    div.    A,    title    III, 
§  329(a)(1),  Nov.  29,  1989,  103  Stat.  1417.) 

Effective  Date 

Section  329(b)  of  Pub.  L.  101-189  provided  that: 
"Section  2548  of  title  10,  United  States  Code,  as  added 
by  subsection  (a),  shall  take  effect  on  the  date  of  the 
enactment  of  this  Act  [Nov.  29, 19891." 

§  2549.  Provision  of  medical  care  to  foreign  military 
and  diplomatic  personnel:  reimbursement  re- 
quired; waiver  for  provision  of  reciprocal  services 

(a)  Reimbursement  Required.— Except  as 
provided  in  subsection  (b),  whenever  the  Secre- 
tary of  Defense  provides  medical  care  in  the 
United  States  on  an  inpatient  basis  to  foreign 
military  and  diplomatic  personnel  or  their  de- 
pendents, the  Secretary  shall  require  that  the 
United  States  be  reimbursed  for  the  costs  of 
providing  such  care.  Payments  received  as  reim- 
bursement for  the  provision  of  such  care  shall 
be  credited  to  the  appropriations  against  which 
charges  were  made  for  the  provision  of  such 
care. 

(b)  Waiver  When  Reciprocal  Services  Pro- 
vided United  States  Military  Personnel.— 
Notwithstanding  subsection  (a),  the  Secretary 
of  Defense  may  provide  inpatient  medical  care 
in  the  United  States  without  cost  to  military 
personnel  and  their  dependents  from  a  foreign 
country  if  comparable  care  is  made  available  to 
a  comparable  niunber  of  United  States  military 
personnel  and  their  dependents  in  that  foreign 
coimtry. 

(Added   Pub.    L.    101-510,    div.    A,    title   XIV, 
§  1481(f)(1).  Nov.  5,  1990,  104  Stat.  1707.) 

Prior  Provisions 

SimUar  provisions  were  contained  in  Pub.  L.  101-165, 
title  IX,  §  9020,  Nov.  21,  1989,  103  Stat.  1133,  which 
was  set  out  as  a  note  under  section  2241  of  this  title 
and  which  was  repealed  by  Pub.  L.  101-510,  div.  A, 
title  XIV,  §  1481(f)(3),  Nov.  5,  1990,  104  Stat.  1707. 
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§  2550.  Aircraft  and  vehicles:  limitation  on  leasing  to 
non-Federal  agencies 

The  Secretary  of  Defense  (or  Secretary  of  a 
military  department)  may  not  lease  to  a  non- 
Federal  agency  in  the  United  States  any  air- 
craft or  vehicle  owned  or  operated  by  the  De- 
partment of  Defense  if  suitable  aircraft  or  vehi- 
cles are  commercially  available  in  the  private 
sector.  However,  nothing  in  the  preceding  sen- 
tence shall  affect  authorized  and  established 
procedures  for  the  sale  of  surplus  aircraft  or  ve- 
hicles. 

(Added   Pub.   L.    101-510,    div.   A.    title   XIV, 
§  1481(g)(1),  Nov.  5,  1990,  104  Stat.  1707.) 

Prior  Provisions 

Similar  provisions  were  contained  in  Pub.  L.  101-165, 
title  IX.  §  9025,  Nov.  21,  1989,  103  Stat.  1134,  which 
was  set  out  as  a  note  under  section  2241  of  this  title 
and  which  was  repealed  by  Pub.  L.  101-510,  div.  A, 
title  XIV.  §  1481(g)(4),  Nov.  5.  1990, 104  Stat.  1707. 

CHAPTER  153— EXCHANGE  OF  MATERIAL  AND 
DISPOSAL  OF  OBSOLETE,  SURPLUS,  OR  UN- 
CLAIMED PROPERTY 

§2572.  Documents,  historical  artifacts,  and  con- 
demned or  obsolete  combat  materiel:  loan,  gift, 
or  exchange 

iSee  main  edition  for  text  ofia)l 

(b)(1)  Subject  to  paragraph  (2),  the  Secretary 
concerned  may  exchange  items  described  in 
subsection  (c)  that  are  not  needed  by  the  armed 
forces  for  similar  items  held  by  any  individual, 
organization,  institution,  agency,  or  nation  or 
for  search,  salvage,  and  restoration  services 
which  directly  benefit  the  historical  collection 
of  the  armed  forces. 

(2)  The  Secretary  concerned  may  not  make 
an  exchange  imder  paragraph  (1)  unless  the 
monetary  value  of  property  transferred,  or 
services  provided,  to  the  United  States  under 
the  exchange  is  not  less  than  the  value  of  the 
property  transferred  by  the  United  States.  The 
Secretary  concerned  may  waive  the  limitation 
in  the  preceding  sentence  in  the  case  of  an  ex- 
change of  property  for  property  in  any  case  in 
which  the  Secretary  determines  that  the  item 
to  be  received  by  the  United  States  in  the  ex- 
change will  significantly  enhance  the  historical 
collection  of  the  property  administered  by  the 
Secretary. 

iSee  main  edition  for  text  ofic)  and  (d)1 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  III,  §  325,  104  Stat.  1531.) 

Amendments 

1990— Subsec.  (b)(1).  Pub.  L.  101-510,  §  325(1),  insert- 
ed before  period  at  end  "or  for  search,  salvage,  and 
restoration  services  which  directly  benefit  the  histori- 
cal collection  of  the  armed  forces". 

Subsec.  (b)(2).  Pub.  L.  101-510,  §325(2),  inserted 
",  or  services  provided,"  after  "monetary  value  of 
property  transferred"  in  first  sentence  and  "in  the 
case  of  an  exchange  of  property  for  property"  after 
"preceding  sentence"  in  second  sentence. 

§  2575.  Disposition  of  unclaimed  property 

(a)  The  Secretary  of  any  military  depart- 
ment,  and  the   Secretary   of  Transportation, 


imder  such  regulations  as  they  may  respective- 
ly prescribe,  may  each  by  public  or  private  sale 
or  otherwise,  dispose  of  all  lost,  abandoned,  or 
unclaimed  personal  property  that  comes  into 
the  custody  or  control  of  the  Secretary's  de- 
partment, other  than  property  subject  to  sec- 
tion 4712.  6522,  or  9712  of  this  title  or  subject 
to  subsection  (c).  However,  property  may  not  be 
disposed  of  imtil  diligent  effort  has  been  made 
to  find  the  owner  (or  the  heirs,  next  of  kin,  or 
legal  representative  of  the  owner).  The  diligent 
effort  to  find  the  owner  (or  the  heirs,  next  of 
kin,  or  legal  representative  of  the  owner)  shall 
be^,  to  the  maximum  extent  practicable,  not 
later  than  seven  days  after  the  date  on  which 
the  property  comes  into  the  custody  or  control 
of  the  Secretary.  The  period  for  which  that 
effort  is  continued  may  not  exceed  45  days.  If 
the  owner  (or  the  heirs,  next  of  kin,  or  legal 
representative  of  the  owner)  is  determined  but 
not  f  oimd,  the  property  may  not  be  disposed  of 
until  the  expiration  of  45  days  after  the  date 
when  notice,  giving  the  time  and  place  of  the 
intended  sale  or  other  disposition,  has  been 
sent  by  certified  or  registered  mail  to  that 
person  at  his  last  known  address.  When  diligent 
effort  to  determine  the  owner  (or  heirs,  next  of 
kin,  or  legal  representative  of  the  owner)  is  im- 
successful,  the  property  may  be  disposed  of 
without  delay,  except  that  if  it  has  a  fair 
market  value  of  more  than  $300,  the  Secretary 
may  not  dispose  of  the  property  until  45  days 
after  the  date  it  is  received  at  a  storage  point 
designated  by  the  Secretary. 

(b)  The  net  proceeds  from  the  sale  of  proper- 
ty under  this  section  shall  be  covered  into  the 
Treasury  as  miscellaneous  receipts.  The  owner 
(or  the  heirs,  next  of  kin,  or  legal  representa- 
tive of  the  owner)  may  file  a  claim  for  those 
proceeds  with  the  General  Accoimting  Office 
within  five  years  after  the  date  of  the  disposal 
of  the  property.  If  not  filed  within  that  period, 
such  a  claim  may  not  be  considered  by  a  court 
or  the  General  Accounting  Office. 

(c)  No  property  covered  by  this  section  may 
be  delivered  to  the  Armed  Forces  Retirement 
Home  by  the  Secretary  of  a  military  depart- 
ment, except  papers  of  value,  sabers,  insignia, 
decorations,  medals,  watches,  trinkets,  manu- 
scripts, and  other  articles  valuable  chiefly  as 
keepsakes. 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  III,  §  322(a),  (b),  title  XVI,  §  1622(f)(1), 
103  Stat.  1413,  1605;  Nov.  5,  1990,  Pub.  L. 
101-510,  div.  A,  title  XV,  §  1533(a)(2),  104  Stat. 
1733.) 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-510.  §  1533(a)(2)(A), 
substituted  "section  4712,  6522,  or  9712"  for  "section 
4712,  4713,  6522,  9712,  or  9713". 

Subsec.  (c).  Pub.  L.  101-510,  §  1533(a)(2)(B),  substi- 
tuted "Armed  Forces  Retirement  Home"  for  "United 
States  Soldiers'  and  Airmen's  Home"  and  "Secretary 
of  a  military  department"  for  "Secretary  of  the  Army 
or  the  Secretary  of  the  Air  Force"  and  struck  out  at 
end  "The  Home  shall  deliver  the  property  to  the 
owner  (or  the  heirs,  next  of  Idn,  or  legal  representa- 
tive of  the  owner),  if  that  person  establishes  a  right  to 
it  within  two  years  after  its  receipt  by  the  Home." 
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1989— Subsec.  (a).  Pub.  L.  101-189,  §  1622(f)(1). 
struck  out  "of  this  section"  after  "subsection  (c)". 

Pub.  L.  101-189.  §  322(b)(2)(A),  substituted  "the  Sec- 
retary's department"  for  "his  department". 

Pub.  L.  101-189,  §  322(b)(1).  substituted  "owner  (or 
the  heirs,  next  of  kin,  or  legal  representative  of  the 
owner)"  for  "owner,  his  heirs  or  next  of  kin,  or  his 
legal  representative"  in  two  places. 

Pub.  L.  101-189,  §  322(a)(3),  inserted  after  second 
sentence:  "The  diligent  effort  to  find  the  owner  (or 
the  heirs,  next  of  kin.  or  legal  representative  of  the 
owner)  shall  begin,  to  the  maximum  extent  practica- 
ble, not  later  than  seven  days  after  the  date  on  which 
the  property  comes  into  the  custody  or  control  of  the 
Secretary.  The  period  for  which  that  effort  is  contin- 
ued may  not  exceed  45  days." 

Pub.  L.  101-189,  §  322(a)(1),  substituted  "45  days" 
for  "120  days". 

Pub.  L.  101-189,  5  322(b)(2)(B),  substituted  "owner 
(or  heirs,  next  of  kin,  or  legal  representative  of  the 
owner)"  for  "owner,  his  heirs  or  next  of  kin,  or  his 
legal  representatives"  after  "When  diligent  effort  to 
determine  the". 

Pub.  L.  101-189,  §  322(a)(2),  substituted  "more  than 
$300,  the  Secretary  may  not  dispose  of  the  property 
until  45  days"  for  "$25  or  more  the  property  may  not 
be  disposed  of  imtil  three  months". 

Subsec.  (b).  Pub.  L.  101-189.  §  322(b)(1),  substituted 
"owner  (or  the  heirs,  next  of  kin,  or  legal  representa- 
tive of  the  owner)"  for  "owner,  his  heirs  or  next  of 
kin,  or  his  legal  representative". 

Subsec.  (c).  Pub.  L.  101-189.  §  322(b)(1).  (3),  substi- 
tuted "owner  (or  the  heirs,  next  of  kin,  or  legal  repre- 
sentative of  the  owner)"  for  "owner,  his  heirs  or  next 
of  kin,  or  his  legal  representative",  and  "that  person" 
for  "he"  before  "establishes  a  right". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-510  effective  one  year 
after  Nov.  5.  1990.  see  section  1541  of  Pub.  L.  101-510, 
set  out  as  an  Effective  Date  note  under  section  401  of 
Title  24,  Hospitals  and  Asylimis. 

Effective  Date  of  1989  Amendment 

Section  322(c)  of  Pub.  L.  101-189  provided  that: 
"The  amendments  made  by  subsection  (a)  [amending 
this  section]  shall  apply  with  respect  to  property  that 
comes  into  the  custody  or  control  of  the  Secretary  of  a 
military  department  or  the  Secretary  of  Transporta- 
tion after  the  date  of  the  enactment  of  this  Act  [Nov. 
29. 1989]." 

Cross  References 

Armed  Forces  Retirement  Home,  see  section  401  et 
seq.  of  Title  24.  Hospitals  and  Asylums. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  5  section  5564;  title 
24  section  420;  title  37  section  554. 

CHAPTER  155— ACCEPTANCE  OF  GIFTS  AND 
SERVICES 


Sec. 
2607. 

2608. 


Acceptance  of  gifts  for  the  Defense  Intelli- 
gence College. 

Acceptance  of  contributions  for  defense  pro- 
grams, projects,  and  activities. 

AlfENDMENTS 

1991— Pub.  K  102-190,  div.  A.  title  X.  §  1061(a)(15). 
Dec.  5,  1991,  105  Stat.  1473,  struck  out  "and  services" 
after  "contributions"  in  item  2608. 

1990— Pub.  L.  101-403.  title  II.  §  202(a)(2),  Oct.  1. 
1990, 104  Stat.  874,  added  item  2608. 

1989— Pub.  L.  101-193,  title  V,  S  502(b).  Nov.  30.  1989. 
103  Stat.  1708.  added  item  2607. 


§  2601.  General  gift  funds 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2605,  2607, 
4356  of  this  title. 

§2606.  Scouting:  cooperation  and  assistance  in  for- 
eign areas 

Ex.  Ord.  No.  12715.  Determination  for  Support  of 
Scouting  Activities  Overseas 

Ex.  Ord.  No.  12715,  May  3,  1990,  55  F.R.  19051,  pro- 
vided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  laws  of  the  United  States  of  Amer- 
ica, and  pursuant  to  section  2606(b)  of  title  10,  United 
States  Code,  with  regard  to  support  of  scouting  activi- 
ties overseas,  I  hereby  determine  that  the  cooperation 
and  assistance  authorized  by  section  2606(a)  of  that 
title  is  necessary  in  the  interest  of  the  morale,  welfare, 
and  recreation  of  members  of  the  armed  forces.  The 
Secretary  of  Defense,  or  his  designee,  shall  issue  regu- 
lations concerning  such  cooperation  and  support. 

George  Bush. 

§  2607.  Acceptance  of  gifts  for  the  Defense  Intelli- 
gence College 

(a)  The  Secretary  of  Defense  may  accept, 
hold,  administer,  and  use  any  gift  (including 
any  gift  of  an  interest  in  real  property)  made 
for  the  purpose  of  aiding  and  facilitating  the 
work  of  the  Defense  Intelligence  College  and 
may  pay  all  necessary  expenses  in  connection 
with  the  acceptance  of  such  a  gift. 

(b)  Money,  and  proceeds  from  the  sale  of 
property,  received  as  a  gift  imder  subsection  (a) 
shall  be  deposited  in  the  Treasury  and  shall  be 
available  for  disbursement  upon  the  order  of 
the  Secretary  of  Defense  to  the  extent  provided 
in  annual  appropriation  Acts. 

(c)  Subsection  (c)  of  section  2601  of  this  title 
applies  to  property  that  is  accepted  imder  sub- 
section (a)  in  the  same  manner  that  such  sub- 
section applies  to  property  that  is  accepted 
under  subsection  (a)  of  that  section. 

(d)  In  this  section,  the  term  "gift"  includes  a 
bequest  of  personal  property  or  a  devise  of  real 
property. 

(Added  Pub.  L.  101-193,  title  V,  §  502(a),  Nov. 
30,  1989,  103  Stat.  1708.) 

§  2608.  Acceptance  of  contributions  for  defense  pro- 
grams, projects,  and  activities 

(a)  Acceptance  Authority.— The  Secretary  of 
Defense  may  accept  from  any  person,  foreign 
government,  or  international  organization  any 
contribution  of  money  or  real  or  personal  prop- 
erty made  by  such  person,  foreign  government, 
or  international  organization  for  use  by  the  De- 
partment of  Defense. 

(b)  ESTABLISmOINT   OF   DEFENSE   COOPERATION 

Account.— (1)  There  is  established  in  the  Treas- 
ury of  the  United  States  a  special  accoimt  to  be 
known  as  the  "Defense  Cooperation  Account". 
(2)  Contributions  of  money  and  proceeds 
from  the  sale  of  any  property  accepted  by  the 
Secretary  of  Defense  imder  subsection  (a)  shall 
be  credited  to  the  Defense  Cooperation  Ac- 
count. 

(c)  Use  of  the  Defense  Cooperation  Ac- 
count.—(1)  Funds  in  the  Defense  Cooperation 
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Account  may  be  appropriated  for  a  function  de- 
scribed in  section  114  of  this  title  only  to  the 
extent  that  the  appropriation  of  such  funds  for 
such  purpose  is  authorized  in  accordance  with 
that  section. 

(2)  Funds  in  the  Defense  Cooperation  Ac- 
count shall  not  be  made  available  for  obligation 
or  expenditure  except  to  the  extent  and  in  the 
manner  provided  in  subsequent  appropriations 
Acts. 

(d)  Use  of  Property.— Any  contribution  of 
property  received  under  this  section  may  be— 

(1)  retained  and  used  by  the  Department  of 
Defense  in  the  form  in  which  it  was  donated; 

(2)  sold  or  otherwise  disposed  of  upon  such 
terms  and  conditions  and  in  accordance  with 
such  procedures  as  the  Secretary  determines 
appropriate;  or 

(3)  converted  into  a  form  usable  by  the  De- 
partment of  Defense. 

(e)  Reporting  Requirement.— (1)  Not  later 
than  30  days  after  the  end  of  each  quarter  of 
each  fiscal  year,  the  Secretary  of  Defense  shall 
submit  to  Congress  a  report  on  contributions  of 
property  accepted  by  the  Secretary  imder  this 
section  during  the  preceding  quarter.  The  Sec- 
retary shall  include  in  each  such  report  a  de- 
scription of  all  property  having  a  value  of  more 
than  $1,000,000. 

(2)  In  computing  the  value  of  any  property 
referred  to  in  paragraph  (1),  the  Secretary 
shall  aggregate  the  value  of — 

(A)  similar  items  of  property  accepted  by 
the  Secretary  during  the  quarter  concerned; 
and 

(B)  components  which,  if  assembled,  would 
comprise  all  or  a  substantial  part  of  an  item 
of  equipment  or  a  facility. 

(f)  Authority  to  Use  Property.— Property 
accepted  under  subsection  (a)  may  be  used  by 
the  Secretary  of  Defense  without  specific  au- 
thorization, except  that  such  property  may  not 
be  used  in  connection  with  any  program, 
project,  or  activity  if  the  use  of  such  property 
would  result  in  the  violation  of  any  prohibition 
or  limitation  otherwise  applicable  to  such  pro- 
gram, project,  or  activity. 

(g)  Investment  op  Money.— (1)  Upon  request 
by  the  Secretary  of  Defense,  the  Secretary  of 
the  Treasury  may  invest  money  in  the  Defense 
Cooperation  Account  in  securities  of  the  United 
States  or  in  securities  guaranteed  as  to  princi- 
pal and  interest  by  the  United  States. 

(2)  Any  interest  or  other  income  that  accrues 
from  investment  in  securities  referred  to  in 
paragraph  (1)  shall  be  deposited  to  the  credit  of 
the  Defense  Cooperation  Account. 

(h)  Notification  op  Conditions.— The  Secre- 
tary of  Defense  shall  notify  Congress  of  any 
condition  imposed  by  the  donor  on  the  use  of 
any  contribution  accepted  by  the  Secretary 
under  the  authority  of  this  section. 

(i)  Annual  Audit  by  GAO.— The  Comptroller 
Creneral  of  the  United  States  shall  conduct  an 
annual  audit  of  money  and  property  accepted 
by  the  Secretary  of  Defense  imder  this  section 
and  shall  submit  a  copy  of  the  results  of  each 
such  audit  to  Congress. 

(j)  Items  Included  as  Contributions.— In  this 
section,   the   term   "contribution"   includes   a 


devise  of  real  property  or  a  bequest  of  personal 
property. 

(k)  Regulations.— The  Secretary  of  Defense 
shall  prescribe  regulations  to  carry  out  this  sec- 
tion. 

(Added  Pub.  L.  101-403,  title  II,  §  202(a)(1).  Oct. 
1,  1990,  104  Stat.  872,  and  amended  Pub.  L. 
102-190,  div.  A,  title  X,  §  1061(a)(16),  Dec.  5, 
1991,  105  Stat.  1473.) 

AMENDlfENTS 

1991-Subsec.  (g)(1).  Pub.  L.  102-190  inserted  "(1)" 
before  "Upon  request". 

CHAPTER  157— TRANSPORTATION 

Sec. 

2637.  Transportation  in  certain  areas  outside  the 
United  States. 

2642.  Reimbursement  rate  for  airlift  services  pro- 
vided to  Central  Intelligence  Agency. 

1991-Pub.  L.  102-88,  title  V.  §  501(b),  Aug.  14,  1991, 
105  Stat.  435,  added  item  2642. 

1990-Pub.  L.  101-510.  div.  A,  title  III.  §  326(a)(2). 
Nov.  5. 1990. 104  Stat.  1531.  added  item  2637. 

§  2631.  Supplies:  preference  to  United  States  vessels 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2350b  of  this 
title;  title  46  App.  section  1241s. 

§  2634.  Motor  vehicles:  for  members  on  change  of  per- 
manent station 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  33  section  857a; 
title  37  sections  406.  406b.  406c;  title  42  section  213a. 

§2637.  Transportation  in  certain  areas  outside  the 
United  States 

The  Secretary  of  Defense  may  authorize  the 
commander  of  a  unified  combatant  command  to 
use  Government  owned  or  leased  vehicles  to 
provide  transportation  in  an  area  outside  the 
United  States  for  members  of  the  uniformed 
services  and  Federal  civilian  employees  imder 
the  jurisdiction  of  that  commander,  and  for  the 
dependents  of  such  members  and  employees,  if 
the  commander  determines  that  public  or  pri- 
vate transportation  in  such  area  is  luisafe  or 
not  available.  Such  transportation  shall  be  pro- 
vided in  accordance  with  regulations  prescribed 
by  the  Secretary  of  Defense. 

(Added  Pub.  L.  101-510,  div.  A.  title  III, 
I  326(a)(1),  Nov.  5, 1990, 104  Stat.  1531.) 

Prior  Provisions 

A  prior  section  2637,  added  Pub.  L.  98-525,  title  VI, 
§  614(a),  Oct.  19,  1984,  98  Stat.  2540,  which  related  to 
use  of  passenger  motor  vehicles  of  United  States  for 
transportation  between  residences  and  places  of  work 
of  senior  defense  officials,  was  repealed  by  Pub.  L. 
99-550.  §  2(a)(1).  Oct.  27. 1986. 100  Stat.  3070. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  31  section  1344. 
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§  2641.  Transportation  of  certain  veterans  on  Depart- 
ment of  Defense  aeromedical  evacuation  aircraft 

(a)  The  Secretary  of  Defense  may  provide 
transportation  on  an  aircraft  operating  under 
the  aeromedical  evacuation  system  of  the  De- 
partment of  Defense  for  the  purpose  of  trans- 
porting a  veteran  to  or  from  a  Department  of 
Veterans  Affairs  medical  facility. 

(b)  Transportation  under  this  section  shall  be 
provided  in  accordance  with  an  agreement  en- 
tered into  between  the  Secretary  of  Defense 
and  the  Secretary  of  Veterans  Affairs.  Such  an 
agreement  shall  provide  that  transportation 
may  be  furnished  to  a  veteran  on  an  aircraft  re- 
ferred to  in  subsection  (a)  only  if— 

(1)  the  Secretary  of  Veterans  Affairs  noti- 
fies the  Secretary  of  Defense  that  the  veteran 
needs  or  has  been  furnished  medical  care  or 
services  in  a  Department  of  Veterans  Affairs 
facility  and  the  Secretary  of  Veterans  Affairs 
requests  such  transportation  in  connection 
with  the  travel  of  such  veteran  to  or  from  the 
Department  of  Veterans  Affairs  facility 
where  the  care  or  services  are  to  be  furnished 
or  were  furnished  to  such  veteran; 

iSee  main  edition  for  text  of  (2)  and  (3)1 

(c)  A  veteran  is  not  eligible  for  transportation 
under  this  section  unless  the  veteran  is  a  pri- 
mary beneficiary  within  the  meaning  of  clause 
(A)  of  section  8111(g)(5)  of  title  38. 

(d)(1)  A  charge  may  not  be  imposed  on  a  vet- 
eran for  transportation  provided  to  the  veteran 
under  this  section. 

(2)  An  agreement  under  subsection  (b)  shall 
provide  that  the  Department  of  Veterans  Af- 
fairs shall  reimburse  the  Department  of  De- 
fense for  any  costs  incurred  in  providing  trans- 
portation to  veterans  under  this  section  that 
would  not  otherwise  have  been  incurred  by  the 
Department  of  Defense. 

LSee  main  edition  for  text  o/(e)] 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1621(a)(1),  (2),  (8),  Nov.  29,  1989,  103  Stat. 
1602.  1603;  Pub.  L.  102-40,  title  IV,  §  402(d)(2), 
May  7,  1991,  105  Stat.  239.) 

Amendments 

1991— Subsec.  (c).  Pub.  L.  102-40  substituted  "section 
8111(g)(5)  of  title  38"  for  "section  5011(g)(5)  of  title 
38" 

1989— Subsec.  (a).  Pub.  L.  101-189.  §  1621(a)(1).  sub- 
stituted "Department  of  Veterans  Affairs"  for  "Veter- 
ans' Administration". 

Subsec.  (b).  Pub.  L.  101-189.  §  1621(a)(2),  substituted 
"Secretary  of  Veterans  Affairs"  for  "Administrator  of 
Veterans'  Affairs"  in  introductory  provisions  and  in 
par.  (1). 

Subsec.  (b)(1).  Pub.  L.  101-189,  §  1621(a)(8),  substi- 
tuted "the  Secretary  of  Veterans  Affairs  requests"  for 
"the  Administrator  requests". 

Pub.  L.  101-189,  11621(a)(1),  substituted  "Depart- 
ment of  Veterans  Affairs"  for  "Veterans'  Administra- 
tion" in  two  places. 

Subsec.  (d)(2).  Pub.  L.  101-189,  §  1621(a)(1),  substi- 
tuted "Department  of  Veterans  Affairs"  for  "Veter- 
ans' Administration". 

§  2642.  Reimbursement  rate  for  airlift  services  provid- 
ed to  Central  Intelligence  Agency 

(a)  Authority.— The  Secretary  of  Defense 
may  authorize  the  use  of  the  Department  of 


Defense  reimbursement  rate  for  military  airlift 
services  provided  by  a  component  of  the  De- 
partment of  Defense  to  the  Central  Intelligence 
Agency,  if  the  Secretary  of  Defense  determines 
that  those  military  airlift  services  are  provided 
for  activities  related  to  national  security  objec- 
tives. 

(b)  Definition.— In  this  section,  the  term 
''Department  of  Defense  reimbursement  rate" 
means  the  amount  charged  a  component  of  the 
Department  of  Defense  by  another  component 
of  the  Department  of  Defense. 

(Added  Pub.  L.  102-88,  title  V,  §  501(a),  Aug.  14, 
1991,  105  Stat.  435.) 

CHAPTER  159— REAL  PROPERTY;  RELATED 
PERSONAL  PROPERTY;  AND  LEASE  OF  NON- 
EXCESS  PROPERTY 


Sec. 
2674. 

2678. 

2680. 
2693. 


Operation  and  control  of  the  Pentagon  Res- 
ervation. 

Feral  horses  and  burros:  removal  from  mili- 
tary installations. 

Leases:  land  for  special  operations  activities. 

Conveyance  of  certain  property. 

Amendments 

1991— Pub.  L.  102-190,  div.  B,  title  XXVIII. 
§  2863(a)(2),  Dec.  5,  1991,  105  Stat.  1560,  added  item 
2680. 

1990-Pub.  L.  101-647,  title  XVIII,  §  1802(b),  Nov.  29, 
1990,  104  Stat.  4850,  added  item  2693. 

Pub.  L.  101-510,  div.  A,  title  XIV,  §  1481(h)(2),  div.  B. 
title  XXVIII,  §  2804(a)(2),  Nov.  5,  1990,  104  Stat.  1708. 
1785,  added  items  2674  and  2678. 

§2662.   Real  property  transactions:   Reports   to   the 
Armed  Services  Committees 

ISee  main  edition  for  text  o/(a)] 

(b)  The  Secretary  of  each  military  depart- 
ment shall  report  aimually  to  the  Committees 
on  Armed  Services  of  the  Senate  and  the  House 
of  Representatives  on  transactions  described  in 
subsection  (a)  that  involve  an  estimated  value 
of  more  than  the  small  purchase  threshold 
under  section  2304(g)  of  this  title  but  not  more 
than  $200,000. 

ISee  main  edition  for  text  ofic)  to  (e)] 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  XIII,  §  1311(6),  104  Stat.  1670.) 

Amendments 

1990— Subsec.  (b).  Pub.  L.  101-510  substituted  "the 
small  purchase  threshold  under  section  2304(g)  of  this 
title"  for  "$5,000". 

§  2667.  Leases:  non-excess  property 

LSee  main  edition  for  text  of  (a)! 
(b)  A  lease  under  subsection  (a)— 

{.See  main  edition  for  text  ofil)  and  (2)] 

(3)  shall  permit  the  Secretary  to  revolte  the 
lease  at  any  time,  unless  he  determines  that 
the  omission  of  such  a  provision  will  promote 
the  national  defense  or  be  in  the  public  inter- 
est; 
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(4)  shall  provide  for  the  payment  (in  cash 
or  in  kind)  by  the  lessee  of  consideration  in 
an  amount  that  is  not  less  than  the  fair 
market  value  of  the  lease  interest,  as  deter- 
mined by  the  Secretary;  and 

(5)  may  provide,  notwithstanding  section 
321  of  the  Act  of  June  30,  1932  (40  U.S.C. 
303b),  or  any  other  provision  of  law,  for  the 
improvement,  maintenance,  protection, 
repair,  or  restoration,  by  the  lessee,  of  the 
property  leased,  or  of  the  entire  unit  or  in- 
stallation where  a  substantial  part  of  it  is 
leased,  as  the  payment  of  part  or  all  of  the 
consideration  for  the  lease. 

iSee  main  edition  for  text  ofic)l 

(d)(1)(A)  All  money  rentals  received  pursuant 
to  leases  entered  into  by  the  Secretary  of  a 
military  department  under  this  section  shall  be 
deposited  in  a  special  account  in  the  Treasury 
established  for  such  military  department, 
except— 

(i)  amounts  paid  for  utilities  and  services 

furnished  lessees  by  the  Secretary;  and 
(ii)  money  rentals  referred  to  in  paragraph 

(4). 

(B)  Sxuns  deposited  in  a  military  depart- 
ment's special  account  pursuant  to  subpara- 
graph (A)  shall  be  available  to  such  military  de- 
partment, as  provided  in  appropriation  Acts,  as 
follows: 

(i)  50  percent  of  such  amount  shall  be  avail- 
able for  facility  maintenance  and  repair  or 
environmental  restoration  at  the  military  in- 
stallation where  the  leased  property  is  locat- 
ed. 

(ii)  50  percent  of  such  amount  shall  be 
available  for  facility  maintenance  and  repair 
and  for  environmental  restoration  by  the 
military  department  concerned. 

(2)  Payments  for  utilities  and  services  fur- 
nished lessees  pursuant  to  leases  entered  into 
under  this  section  shall  be  credited  to  the  ap- 
propriation account  from  which  the  cost  of  fur- 
nishing the  utilities  and  services  was  paid. 

(3)  As  part  of  the  request  for  authorizations 
of  appropriations  submitted  to  the  Committees 
on  Armed  Services  of  the  Senate  and  House  of 
Representatives  for  each  fiscal  year,  the  Secre- 
tary of  Defense  shall  include— 

(A)  an  accounting  of  the  receipt  and  use  of 
all  money  rentals  that  were  deposited  and  ex- 
pended imder  this  subsection  during  the 
fiscal  year  preceding  the  fiscal  year  in  which 
the  request  is  made;  and 

(B)  a  detailed  explanation  of  each  lease  en- 
tered into,  and  of  each  amendment  made  to 
existing  leases,  during  such  preceding  fiscal 
year. 

(4)  Money  rentals  received  by  the  United 
States  directly  from  a  lease  under  this  section 
for  agricultural  or  grazing  purposes  of  lands 
under  the  control  of  the  Secretary  of  a  military 
department  (other  than  lands  acquired  by  the 
United  States  for  flood  control  or  navigation 
purposes  or  any  related  purpose,  including  the 
development  of  hydroelectric  power)  may  be  re- 
tained and  spent  by  the  Secretary  concerned  in 
such  amounts  as  the  Secretary  considers  neces- 


sary to  cover  the  administrative  expenses  of 
leasing  for  such  purposes  and  to  cover  the  fi- 
nancing of  multiple-land  use  management  pro- 
grams at  any  installation  imder  the  jurisdiction 
of  the  Secretary. 

iSee  main  edition  for  text  ofie)  and  (/)] 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
B,  title  XXVIII,  §  2806,  104  Stat.  1787;  Dec.  5, 
1991,  Pub.  L.  102-190,  div.  B,  title  XXVIII, 
§  2862,  105  Stat.  1559.) 

Amendments 

1991— Subsec.  (b)(3).  Pub.  L.  102-190,  §  2862(a)(1). 
substituted  "shall  permit"  for  "must  permit"  and 
struck  out  "and"  at  end. 

Subsec.  (b)(4).  Pub.  L.  102-190.  §  2862(a)(2).  (3). 
added  par.  (4)  and  redesignated  former  par.  (4)  as  (5). 

Subsec.  (b)(5).  Pub.  L.  102-190,  §  2862(a)(2).  (4).  re- 
designated par.  (4)  as  (5)  and  inserted  "improvement." 
before  "maintenance"  and  "the  pasrment  of"  before 
"part  or  all". 

Subsec.  (d)(3).  Pub.  L.  102-190,  §  2862(b),  redesignat- 
ed subpar.  (B)  as  par.  (3).  substituted  "As  part  of  the 
request  for  authorizations  of  appropriations  submitted 
to  the  Committees  on  Armed  Services  of  the  Senate 
and  House  of  Representatives  for  each  fiscal  year"  for 
"As  part  of  the  request  for  authorizations  of  appro- 
priations to  such  Committees  for  each  fiscal  year  after 
fiscal  year  1992",  redesignated  els.  (i)  and  (ii)  as  sub- 
pars.  (A)  and  (B),  respectively,  and  struck  out  former 
subpar.  (A)  which  read  as  follows:  "As  part  of  the  re- 
quest for  authorizations  of  appropriations  for  fiscal 
year  1992  to  the  Committees  on  Armed  Services  of  the 
Senate  and  of  the  House  of  Representatives,  the  Sec- 
retary of  Defense  shall  include  an  explanation  of  each 
lease  from  which  money  rentals  will  be  received  and 
deposited  under  this  subsection  during  fiscal  year 
1991,  together  with  an  estimate  of  the  amount  to  be 
received  from  each  such  lease  and  an  explanation  of 
the  anticipated  expenditures  of  such  receipts." 

1990— Subsec.  (d).  Pub.  L.  101-510  added  pars.  (1)  to 
(3).  redesignated  former  par.  (2)  as  (4).  and  struck  out 
former  par.  (1)  which  read  as  follows:  "Except  as  pro- 
vided in  paragraph  (2),  money  rentals  received  by  the 
United  States  directly  from  a  lease  under  this  section 
shall  be  covered  into  the  Treasury  as  miscellaneous  re- 
ceipts. Pajnments  for  utilities  or  services  furnished  to 
the  lessee  under  such  a  lease  by  the  department  con- 
cerned may  be  covered  into  the  Treasury  to  the  credit 
of  the  appropriation  from  which  the  cost  of  furnish- 
ing them  was  paid." 

§  2674.  Operation  and  control  of  the  Pentagon  Reser- 
vation 

(a)(1)  Jurisdiction,  custody,  and  control  over, 
and  responsibility  for,  the  operation,  mainte- 
nance, and  management  of  the  Pentagon  Reser- 
vation is  transferred  to  the  Secretary  of  De- 
fense. 

(2)  Before  March  1  of  each  year,  the  Secre- 
tary of  Defense  shall  transmit  to  the  Commit- 
tees on  Armed  Services  of  the  Senate  and  the 
House  of  Representatives,  the  Committee  on 
Environment  and  Public  Works  of  the  Senate, 
and  the  Committee  on  Public  Works  and  Trans- 
portation of  the  House  of  Representatives  a 
report  on  the  state  of  the  renovation  of  the 
Pentagon  Reservation  and  a  plan  for  the  ren- 
ovation work  to  be  conducted  in  the  fiscal  year 
beginning  in  the  year  in  which  the  report  is 
transmitted. 

(b)  The  Secretary  may  appoint  military  or  ci- 
vilian personnel  or  contract  personnel  to  per- 
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form  law  enforcement  and  security  functions 
for  property  occupied  by,  or  under  the  jurisdic- 
tion, custody,  and  control  of  the  Department  of 
Defense,  and  located  at  the  Pentagon  Reserva- 
tion. Such  individuals— 

(1)  may  be  armed  with  appropriate  firearms 
required  for  personal  safety  and  for  the 
proper  execution  of  their  duties,  whether  on 
Department  of  Defense  property  or  in  travel 
status;  and 

(2)  shall  have  the  same  powers  (other  than 
the  service  of  civil  process)  as  sheriffs  and 
constables  upon  the  property  referred  to  in 
the  first  sentence  to  enforce  the  laws  enacted 
for  the  protection  of  persons  and  property,  to 
prevent  breaches  of  the  peace  and  suppress 
affrays  or  unlawful  assemblies,  and  to  enforce 
any  rules  or  regulations  with  respect  to  such 
property  prescribed  by  duly  authorized  offi- 
cials. 

(c)(1)  The  Secretary  may  prescribe  such  rules 
and  regulations  as  the  Secretary  considers  ap- 
propriate to  ensure  the  safe,  efficient,  and 
secure  operation  of  the  Pentagon  Reservation, 
including  rules  and  regulations  necessary  to 
govern  the  operation  and  parking  of  motor  ve- 
hicles on  the  Pentagon  Reservation. 

(2)  Any  person  who  violates  a  rule  or  regula- 
tion prescribed  under  this  subsection  is  liable  to 
the  United  States  for  a  civil  penalty  of  not 
more  than  $1,000. 

(3)  Any  person  who  willfully  violates  any  rule 
or  regiQation  prescribed  pursuant  to  this  sub- 
section conunits  a  Class  B  misdemeanor. 

(d)  The  Secretary  of  Defense  may  establish 
rates  and  collect  charges  for  space,  services, 
protection,  maintenance,  construction,  repairs, 
alterations,  or  facilities  provided  at  the  Penta- 
gon Reservation. 

(e)(1)  There  is  established  in  the  Treasury  of 
the  United  States  a  revolving  fund  to  be  known 
as  the  Pentagon  Reservation  Maintenance  Re- 
volving Fund  (hereafter  in  this  section  referred 
to  as  the  '"Fund").  There  shall  be  deposited  into 
the  Fund  funds  collected  by  the  Secretary  for 
space  and  services  and  other  items  provided  an 
organization  or  entity  using  any  facility  or  land 
on  the  Pentagon  Reservation  pursuant  to  sub- 
section (d). 

(2)  Monies  deposited  into  the  Fund  shall  be 
available,  without  fiscal  year  limitation,  for  ex- 
penditure for  real  property  management,  oper- 
ation, protection,  construction,  repair,  alter- 
ation and  related  activities  for  the  Pentagon 
Reservation. 

(f )  In  this  section: 

(1)  The  term  "Pentagon  Reservation" 
means  that  area  of  land  (consisting  of  ap- 
proximately 280  acres)  and  improvements 
thereon,  located  in  Arlington,  Virginia,  on 
which  the  Pentagon  Office  Building.  Federal 
Building  Number  2,  the  Pentagon  heating 
and  sewage  treatment  plants,  and  other  relat- 
ed facilities  are  located,  including  various 
areas  designated  for  the  parking  of  vehicles. 

(2)  The  term  "National  Capital  Region" 
means  the  geographic  area  located  within  the 
boimdaries  of  (A)  the  District  of  Columbia, 
(B)  Montgomery  and  Prince  Georges  Coun- 
ties in  the  State  of  Maryland,  (C)  Arlington, 
Fairfax,  Loudoun,  and  Prince  William  Coun- 


ties and  the  City  of  Alexandria  in  the  Com- 
monwealth of  Virginia,  and  (D)  all  cities  and 
other  units  of  government  within  the  geo- 
graphic areas  of  such  District,  Counties,  and 
City. 

(Added  Pub.  L.  101-510,  div.  B,  title  XXVIII, 
12804(a)(1),  Nov.  5,  1990,  104  Stat.  1784,  and 
amended  Pub.  L.  102-190,  div.  A,  title  X, 
§  1061(a)(18),  div.  B,  title  XXVIII,  §  2864,  Dec. 
5,  1991,  105  Stat.  1473,  1561.) 

Prior  Provisions 

A  prior  section  2674.  added  Pub.  L.  85-861,  §  1(51), 
Sept.  2,  1958,  72  Stat.  1459,  and  amended  Pub.  L. 
87-651.  title  I.  §  112(b).  Sept.  7,  1962.  76  Stat.  511;  Pub. 
L.  88-174.  title  VI.  §  608.  Nov.  7.  1963.  77  Stat.  328; 
Pub.  L.  89-188.  title  VI.  §  613.  Sept.  16.  1965,  79  Stat. 
819;  Pub.  L.  89-568.  title  VI.  §  608,  Sept.  12.  1966.  80 
Stat.  756;  Pub.  L.  91-511.  title  VI.  §  607(2)-(4),  Oct.  26, 
1970.  84  Stat.  1224;  Pub.  L.  92-145.  title  VII.  §  707(1), 
Oct.  27,  1971.  85  Stat.  411;  Pub.  L.  93-166.  title  VI. 
§608(1),  Nov.  29,  1973,  87  Stat.  682;  Pub.  L.  94-107. 
title  VI.  §  607(2)-(4).  Oct.  7.  1975.  89  Stat.  566;  Pub.  L. 
95-82,  title  VI.  §  608(a).  Aug.  1,  1977,  91  Stat.  377;  Pub. 
L.  95-356,  title  VI.  §  603(h)(1).  Sept.  8.  1978.  92  Stat. 
582;  Pub.  L.  96-125.  title  VIII.  §  801.  Nov.  26.  1979,  93 
Stat.  947;  Pub.  L.  97-99.  title  IX,  §  907.  Dec.  23,  1981. 
95  Stat.  1385,  which  related  to  minor  construction 
projects,  was  repealed  by  Pub.  L.  97-214,  §§7(1),  12(a). 
July  12,  1982,  96  Stat.  173,  176,  effective  Oct.  1,  1982. 
and  applicable  to  military  construction  projects,  and 
to  construction  and  acquisition  of  military  family 
housing  authorized  before,  on,  or  after  such  date.  See 
section  2805  of  this  title. 

Amendments 

1991— Subsec.  (b)(2).  Pub.  L.  102-190,  §  2864,  amend- 
ed par.  (2)  generally.  Prior  to  amendment,  par.  (2) 
read  as  follows:  "shall  have  the  same  powers  as  sher- 
iffs and  constables  to  enforce  the  laws,  rules,  or  regu- 
lations enacted  for  the  protection  of  persons  and  prop- 
erty." 

Subsec.  (c)(3).  Pub.  L.  102-190,  §  1061(a)(18),  substi- 
tuted "misdemeanor"  for  "misdeameanor". 

§  2675.  Leases:  foreign  countries 

The  Secretary  of  a  military  department  may 
acquire  by  lease  in  foreign  countries  structures 
and  real  property  relating  to  structures  that 
are  needed  for  military  purposes  other  than  for 
military  family  housing.  A  lease  under  this  sec- 
tion may  be  for  a  period  of  up  to  five  years,  and 
the  rental  for  each  yearly  period  may  be  paid 
from  funds  appropriated  to  that  military  de- 
partment for  that  year. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XIII. 
§  1322(a)(ll).  Nov.  5,  1990, 104  Stat.  1671.) 

Amendments 

1990— Pub.  L.  101-510  struck  out  "(a)"  before  "The 
Secretary"  and  struck  out  subsec.  (b)  which  read  as 
foUows:  "A  lease  may  not  be  entered  into  under  this 
section  for  structures  or  related  real  property  in  any 
foreign  country  if  the  average  estimated  annual  rental 
during  the  term  of  the  lease  if  more  than  $250,000 
until  after  the  expiration  of  30  days  from  the  date 
upon  which  a  report  of  the  facts  concerning  the  pro- 
posed lease  is  submitted  to  the  Committees  on  Armed 
Services  of  the  Senate  and  House  of  Representatives." 

§  2676.  Acquisition:  limitation 

ISee  main  edition  for  text  ofia)  to  (c)] 
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(d)  The  limitations  on  reduction  in  scope  or 
increase  in  cost  of  a  land  acquisition  in  subsec- 
tion (c)  do  not  apply  if  the  reduction  in  scope 
or  the  increase  in  cost,  as  the  case  may  be,  is 
approved  by  the  Secretary  concerned  and  a 
written  notification  of  the  facts  relating  to  the 
proposed  reduced  scope  or  increased  cost  (in- 
cluding a  statement  of  the  reasons  therefor)  is 
submitted  by  the  Secretary  concerned  to  the 
appropriate  committees  of  Congress.  A  contract 
for  the  acquisition  may  then  be  awarded  only 
after  a  period  of  21  days  elapses  from  the  date 
the  notification  is  received  by  the  committees. 

iSee  main  edition  for  text  o/(e)] 

(As   amended   Pub.   L.    102-190,   div.   B,   title 
XXVIII,  §  2870(1),  Dec.  5,  1991,  105  Stat.  1562.) 

Amendbcents 

1991— Subsec.  (d).  Pub.  L.  102-190  struck  out  "(1)" 
after  "be  awarded  only"  and  ",  or  (2)  upon  the  approv- 
al of  those  committees,  if  before  the  end  of  that 
period  each  such  committee  approves  the  proposed  re- 
duced scope  or  increased  cost"  before  period  at  end. 

§2677.  Options:  property  required  for  military  con- 
struction  projects 

CiSee  main  edition  for  text  ofia)  and  (6)] 

(c)(1)  Before  acquiring  an  option  on  real 
property  imder  subsection  (a),  the  Secretary  of 
a  military  department  shall  review  the  most 
recent  inventory  of  real  property  assets  pub- 
lished by  the  Resolution  Trust  Corporation 
under  section  21A(b)(12)(P)  of  the  Federal 
Home  Loan  Bank  Act  (12  U.S.C. 
1441a(b)(12)(F))  and  determine  whether  any 
real  property  listed  in  the  inventory  is  suitable 
for  use  by  the  military  department  for  the  pur- 
poses for  which  the  real  property  is  sought. 

(2)  The  requirement  for  the  review  referred 
to  in  paragraph  (1)  shall  terminate  on  Septem- 
ber 30,  1996. 

(As   amended   Pub.   L.    102-190,   div.   B,   title 
XXVIII,  §  2861,  Dec.  5,  1991,  105  Stat.  1559.) 

Amendbcents 
1991— Subsec.  (c).  Pub.  L.  102-190  added  subsec.  (c). 

§2678.  Feral  horses  and  burros:  removal  from  mili- 
tary installations 

When  feral  horses  or  burros  are  found  on  an 
installation  under  the  jurisdiction  of  the  Secre- 
tary of  a  military  department,  the  Secretary 
may  use  helicopters  and  motorized  equipment 
for  their  removal. 

(Added   Pub.    L.    101-510,    div.   A,    title   XIV, 
§  1481(h)(1),  Nov.  5,  1990,  104  Stat.  1708.) 

Prior  Provisions 

Similar  provisions  were  contained  in  Pub.  L.  101-165, 
title  IX.  §  9030,  Nov.  21,  1989,  103  Stat.  1135,  which 
was  set  out  as  a  note  under  section  2241  of  this  title 
and  which  was  repealed  by  Pub.  L.  101-510,  div.  A, 
title  XIV.  §  1481(h)(3).  Nov.  5. 1990. 104  Stat.  1708. 

A  prior  section  2678.  added  Pub.  L.  85-861,  §  1(51), 
Sept.  2,  1958,  72  Stat.  1460.  which  related  to  acquisi- 
tion of  mortgaged  housing  units,  was  repealed  by  Pub. 
L.  97-214.  §§7(1).  12(a).  July  12.  1982.  96  Stat.  173.  176. 
effective  Oct.  1.  1982,  and  applicable  to  military  con- 
struction projects,  and  to  construction  and  acquisition 


of  military  family  housing  authorized  before,  on,  or 
after  such  date. 

§  2679.  Representatives  of  veterans'  organizations:  use 
of  space  and  equipment 

(a)  Upon  certification  to  the  Secretary  con- 
cerned by  the  Secretary  of  Veterans  Affairs, 
the  Secretary  concerned  shall  allow  accredited, 
paid,  full-time  representatives  of  the  organiza- 
tions named  in  section  5902  of  title  38,  or  of 
other  organizations  recognized  by  the  Secretary 
of  Veterans  Affairs,  to  function  on  military  in- 
stallations under  the  jurisdiction  of  that  Secre- 
tary concerned  that  are  on  land  and  from 
which  persons  are  discharged  or  released  from 
active  duty. 

ISee  main  edition  for  text  o/(6)] 

(c)  The  regulations  prescribed  to  carry  out 
this  section  that  are  in  effect  on  January  1, 
1958,  remain  in  effect  until  changed  by  joint 
action  of  the  Secretary  concerned  and  the  Sec- 
retary of  Veterans  Affairs. 

iSee  main  edition  for  text  of(d)1 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1621(a)(9),  Nov.  29,  1989,  103  Stat.  1603;  Pub. 
L.  102-40,  title  IV,  §  402(d)(2),  May  7,  1991,  105 
Stat.  239.) 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-40  substituted  ''sec- 
tion 5902  of  title  38"  for  "section  3402  of  title  38". 

1989— Subsec.  (a).  Pub.  L.  101-189.  §  1621(a)(9)(A). 
substituted  "the  Secretary  of  Veterans  Affairs,  the 
Secretary  concerned"  for  "the  Administrator  of  Veter- 
ans' Affairs,  the  Secretary",  "recognized  by  the  Secre- 
tary of  Veterans  Affairs"  for  "recognized  by  the  Ad- 
ministrator", and  "of  that  Secretary  concerned"  for 
"of  that  Secretary". 

Subsec.  (c).  Pub.  L.  101-189.  §  1621(a)(9)(B).  substi- 
tuted "the  Secretary  of  Veterans  Affairs"  for  "the  Ad- 
ministrator". 

§  2680.  Leases:  land  for  special  operations  activities 

(a)  Authority  to  Acquire  Leaseholds.— The 
Secretary  of  Defense  may  acquire  a  leasehold 
interest  in  real  property  if  the  Secretary  deter- 
mines that  the  acquisition  of  such  interest  is 
necessary  in  the  interests  of  national  security 
to  facilitate  special  operations  activities  of 
forces  of  the  special  operations  command  estab- 
lished pursuant  to  section  167  of  this  title. 

(b)  Limitations  on  Authority.— (1)  The  Sec- 
retary may  not  acquu-e  a  leasehold  interest  in 
any  real  property  imder  subsection  (a)  if  the  es- 
timated annual  rental  cost  of  that  real  property 
exceeds  $500,000. 

(2)  The  Secretary  may  not  acquire  more  than 
five  leasehold  interests  in  real  property  under 
subsection  (a)  during  a  fiscal  year. 

(3)  The  term  of  a  leasehold  interest  acquired 
under  this  section  shall  not  exceed  one  year. 

(c)  Construction  or  Modification  of  Facili- 
ty ON  Leasehold.— The  Secretary  may  provide 
in  a  lease  entered  into  under  this  section  for 
the  construction  or  modification  of  any  facility 
on  the  leased  property  in  order  to  facilitate  the 
activities  referred  to  in  subsection  (a).  The  total 
cost  of  the  construction  or  modification  of  such 
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facility  may  not  exceed  $750,000  in  any  fiscal 
year. 

(d)  Expiration  op  Authority.— The  author- 
ity of  the  Secretary  of  Defense  to  acquire  a 
leasehold  interest  in  real  property  under  this 
section  shall  expire  on  September  30,  1993.  The 
expiration  of  that  authority  shall  not  affect  the 
validity  of  any  contract  entered  into  under  this 
section  on  or  before  that  date. 

(Added  Pub.  L.  102-190,  div.  B,  title  XXVIII. 
§  2863(a)(1),  Dec.  5, 1991,  105  Stat.  1560.) 

Prior  Provisions 

A  prior  section  2680,  added  Pub.  L.  87-651,  title  I, 
§  112(c),  Sept.  7,  1962,  76  Stat.  511,  and  amended  Pub. 
L.  89-718.  §  20,  Nov.  2,  1966.  80  Stat.  1118.  which  au- 
thorized reimbursement  of  moving  expenses  to  owners 
of  property  acquired  for  public  works  projects,  was  re- 
pealed by  Pub.  L.  91-646.  title  II.  §  220(a)(3).  Jan.  2, 
1971.  84  Stat.  1903.  See  section  4601  et  seq.  of  Title  42. 
The  Public  Health  and  Welfare. 

Reporting  Requirement 

Section  2863(b)  of  Pub.  L.  102-190  provided  that: 
"Not  later  than  March  1.  1993.  and  March  1.  1994.  the 
Secretary  of  Defense  shall  submit  to  the  Committees 
on  Armed  Services  of  the  Senate  and  the  House  of 
Representatives  a  report  that— 

"(1)  identifies  each  leasehold  Interest  acquired 

during  the  previous  fiscal  year  by  the  Secretary 

under  subsection  (a)  of  section  2680  of  title  10. 

United  States  Code,  as  added  by  subsection  (a);  and 
"(2)  contains  a  discussion  of  each  project  for  the 

construction  or  modification  of  facilities  carried  out 

pursuant  to  subsection  (c)  of  such  section  during 

such  fiscal  year." 

§  2687.  Base  closures  and  realignments 

iSee  main  edition  for  text  ofCa)  to  (d)] 

(e)  In  this  section: 

(1)  The  term  "military  installation"  means 
a  base,  camp,  post,  station,  yard,  center, 
homeport  facility  for  any  ship,  or  other  activ- 
ity imder  the  jurisdiction  of  the  Department 
of  Defense,  including  any  leased  facility, 
which  is  located  within  any  of  the  several 
States,  the  District  of  Columbia,  the  Com- 
monwealth of  Puerto  Rico,  American  Samoa, 
the  Virgin  Islands,  or  Guam.  Such  term  does 
not  include  any  facility  used  primarily  for 
civil  works,  rivers  and  harbors  projects,  or 
flood  control  projects. 

iSee  main  edition  for  text  o/(2)  to  (4)1 

(As   amended  Pub.   L.    101-510,   div.   B,   title 
XXIX,  §  2911,  Nov.  5,  1990,  104  Stat.  1819.) 

AMENDlftENTS 

1990— Subsec.  (e)(1).  Pub.  L.  101-510  Inserted  "home- 
port  facility  for  any  ship."  after  "center."  and  substi- 
tuted "under  the  jurisdiction  of  the  Department  of 
Defense,  including  any  leased  facility."  for  "under  the 
jurisdiction  of  the  Secretary  of  a  military  depart- 
ment". 

Effective  Date  of  1991  Amendbcents  by  Section  344 
OF  Pub.  L.  102-190 

Pub.  L.  102-190.  div.  A.  title  III.  §  344(c).  Dec.  5. 
1991.  105  Stat.  1346,  provided  that:  "The  amendments 
made  by  this  section  [amending  provisions  set  out  as 
notes  below]  shall  apply  with  regard  to  the  transfer  or 
disposal  Of  any  real  property  or  facility  pursuant  to 
title  II  of  the  Defense  Authorization  Amendments  and 


Base  Closure  and  Realignment  Act  [Pub.  L.  100-526, 
set  out  below]  or  the  Defense  Base  Closure  and  Re- 
alignment Act  of  1990  [part  A  of  title  XXIX  of  div.  B 
of  Pub.  L.  101-510.  set  out  below]  occurring  on  or  after 
the  date  of  the  enactment  of  this  Act  [Dec.  5,  1991]." 

Environmental  Restoration  Requirements  at 
Military  Installations  To  Be  Closed 

Pub.  L.  102-190.  div.  A.  title  III.  §  334,  Dec.  5.  1991, 
105  Stat.  1340,  provided  that: 

"(a)  Requirements  for  Installations  To  Be  Closed 
Under  1989  Base  Closure  List.— (1)  All  draft  final  re- 
medial investigations  and  feasibility  studies  related  to 
environmental  restoration  activities  at  each  military 
installation  described  in  paragraph  (2)  shall  be  submit- 
ted to  the  Environmental  Protection  Agency  not  later 
than  24  months  after  the  date  of  the  enactment  of 
this  Act  [Dec.  5. 1991]. 

"(2)  Paragraph  (I)  applies  to  each  military  installa- 
tion— 

"(A)  which  is  to  be  closed  pursuant  to  title  II  of 
the  Defense  Authorization  Amendments  and  Base 
Closure  and  Realignment  Act  (Public  Law  100-526; 
10  U.S.C.  2687  note);  and 

"(B)  which  Is  on  the  National  Priorities  List  imder 
the  Comprehensive  Environmental  Response.  Com- 
pensation, and  Liability  Act  of  1980  (42  U.S.C.  9601 
et  seq.). 

"(b)  Requirements  for  Installations  To  Be  Closed 
Under  1991  Base  CJlosure  List.— (1)  All  draft  final  re- 
medial investigations  and  feasibility  studies  related  to 
environmental  restoration  activities  at  each  military 
Installation  described  In  paragraph  (2)  shall  be  submit- 
ted to  the  Environmental  Protection  Agency  not  later 
than  36  months  after  the  date  of  the  enactment  of 
this  Act  [Dec.  5. 1991]. 

"(2)  Paragraph  (1)  applies  to  each  military  Installa- 
tion— 

"(A)  which  is  to  be  closed  pursuant  to  the  Defense 
Base  Closure  and  Realignment  Act  of  1990  (part  A 
of  title  XXIX  of  Public  Law  101-510)  [set  out  below] 
as  a  result  of  being  recommended  for  closure  in  the 
report  transmitted  to  Congress  by  the  President  pur- 
suant to  section  2903(e)  of  such  Act  on  or  before 
September  1. 1991.  and 

"(B)  which  is  on  the  National  Priorities  List  under 
the  Comprehensive  Environmental  Response,  Com- 
pensation, and  Liability  Act  of  1980  (42  U.S.C.  9601 
et  seq.). 

"(c)  Deadline  Extension.— (1)  Subject  to  paragraph 
(2),  the  Secretary  of  Defense,  after  consultation  with 
the  Administrator  of  the  Environmental  Protection 
Agency,  may  extend  for  a  6-month  period  the  period 
of  time  In  which  the  requirements  of  subsection  (a)  or 
(b)  must  be  met  with  respect  to  a  military  installation 
covered  by  subsection  (a)  or  (b)  if.  within  the  scope  of 
the  Federal  Facility  Agreement  governing  cleanup  at 
the  installation,  any  of  the  following  conditions  exists 
at  the  Installation: 

"(A)  There  are  newly  discovered  sites  or  areas  on 
the  installation  where  a  hazardous  substance  has 
been  released,  stored,  or  disposed  of.  For  purposes  of 
this  subparagraph,  the  term  'newly  discovered' 
means  discovered  after  the  expiration  of  the  6- 
month  period  beginning  on  the  date  of  enactment  of 
this  Act  [Dec.  5. 1991]. 

"(B)  There  are  technical  engineering  difficulties  in 
carrying  out  the  investigations  and  studies. 

"(C)  Expediting  the  investigations  and  studies 
would  constitute  a  substantial  endangerment  to  the 
public  health  and  the  environment. 

"(D)  Adequate  funds  have  not  been  appropriated 
to  the  Department  of  Defense,  or  adequate  re- 
sources are  not  available  to  any  party  to  the  Federal 
Facility  Agreement,  to  carry  out  or  oversee  the  in- 
vestigations and  studies  by  the  applicable  deadline. 
"(2)(A)  An  extension  under  paragraph  (1)  shall  take 
effect  if- 
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"(i)  the  Secretary  of  Defense  submits  to  Congress 
a  notification  containing  a  certification  that,  to  the 
best  of  the  Secretary's  knowledge  and  belief,  the  re- 
quirements of  subsection  (a)  or  (b)  cannot  be  met 
with  respect  to  the  military  installation  by  the  appli- 
cable deadline  because  one  of  the  conditions  set 
forth  in  paragraph  (1)  exists;  and 

"(ii)  a  period  of  30  calendar  days  after  receipt  by 
Congress  of  such  notice  has  elapsed. 
"(B)  In  the  computation  of  the  30-day  period  imder 
subparagraph  (A)(ii),  there  shall  be  excluded  each  day 
on  which  either  House  of  Congress  is  not  in  session  be- 
cause of  an  adjournment  of  more  than  3  calendar  days 
to  a  day  certain. 

"(3)  The  Secretary  may  grant  more  than  one  6- 
month  extension  for  a  military  installation  imder 
paragraph  (1),  but  each  such  extension  is  subject  to 
paragraphs  (1)  and  (2). 

"(d)  Budget  Estimate.— Each  year  the  President 
shall  include,  in  the  budget  submitted  to  Congress  for 
a  fiscal  year  (pursuant  to  section  1105  of  title  31, 
United  States  Code),  an  estimate  of  the  funding  levels 
required  for  the  Department  of  Defense  to  comply 
with  this  section  during  the  fiscal  year  for  which  the 
budget  is  submitted." 

Withholding  Information  From  Congress  or 
Comptroller  General 

Pub.  L.  102-190,  div.  B,  title  XXVIII,  §  2821(i),  Dec. 
5,  1991,  105  Stat.  1546,  provided  that:  "Nothing  in  this 
section  [enacting  and  amending  provisions  set  out 
below]  or  in  the  Defense  Base  Closure  and  Realign- 
ment Act  of  1990  [part  A  of  title  XXIX  of  div.  B  of 
Pub.  L.  101-510,  set  out  below]  shall  be  construed  to 
authorize  the  withholding  of  information  from  Con- 
gress, any  committee  or  subcommittee  of  Congress,  or 
the  Comptroller  General  of  the  United  States." 

Consistency  in  Budget  Data 

Pub.  L.  102-190,  div.  B,  title  XXVIII.  §  2822,  Dec.  5, 
1991, 105  Stat.  1546,  provided  that: 

"(a)  Military  Construction  Funding  Requests.— In 
the  case  of  each  military  installation  considered  for 
closure  or  realignment  or  for  comparative  purposes  by 
the  Defense  Base  Closure  and  Realignment  Commis- 
sion, the  Secretary  of  Defense  shall  ensure,  subject  to 
subsection  (b),  that  the  amount  of  the  authorization 
requested  by  the  Department  of  Defense  for  each  mili- 
tary construction  project  in  each  of  the  fiscal  years 
1992  through  1999  for  the  following  fiscal  year  does 
not  exceed  the  estimate  of  the  cost  of  such  project 
(adjusted  as  appropriate  for  inflation)  that  was  provid- 
ed to  the  Commission  by  the  Department  of  Defense. 
"(b)  Explanation  for  Inconsistencies.— The  Secre- 
tary may  submit  to  Congress  for  a  fiscal  year  a  request 
for  the  authorization  of  a  military  construction 
project  referred  to  in  subsection  (a)  in  an  amount 
greater  than  the  estimate  of  the  cost  of  the  project 
(adjusted  as  appropriate  for  inflation)  that  was  pro- 
vided to  the  Commission  if  the  Secretary  determines 
that  the  greater  amount  is  necessary  and  submits  with 
the  request  a  complete  explanation  of  the  reasons  for 
the  difference  between  the  requested  amount  and  the 
estimate. 

"(c)  Investigation.— (1)  The  Inspector  General  of 
the  Department  of  Defense  shall  investigate  each  mili- 
tary construction  project  for  which  the  Secretary  is 
required  to  submit  an  explanation  to  Congress  under 
subsection  (b)  if  the  Inspector  General  determines 
(under  standards  prescribed  by  the  Inspector  General) 
that  the  difference  between  the  requested  amount  and 
the  estimate  for  the  project  is  significant. 

"(2)  With  respect  to  each  military  construction 
project  investigated  under  paragraph  (1),  the  Inspec- 
tor General  shall  determine— 

"(A)  why  the  amount  requested  to  be  authorized 
in  the  case  of  that  project  exceeds  the  estimated 
cost  of  the  project  that  was  submitted  to  the  Com- 
mission by  the  Department  of  Defense;  and 


"(B)  whether  the  relevant  information  submitted 
to  the  Commission  with  respect  to  that  project  was 
inaccurate,  incomplete,  or  misleading  in  any  materi- 
al respect. 

"(3)  The  Inspector  General  shall  submit  a  report  to 
the  Secretary  describing  the  results  of  each  investiga- 
tion conducted  under  paragraph  (1).  The  Secretary 
shall  forward  a  copy  of  the  report  to  the  congressional 
defense  committees." 

Disposition  of  Credit  Union  Facilities  on 
Military  Installations  To  Be  Closed 

Pub.  L.  102-190,  div.  B,  title  XXVIII,  §  2825,  Dec.  5, 
1991, 105  Stat.  1549,  provided  that: 

"(a)  Authority  to  Convey  Facilities.— (1)  Subject 
to  subsection  (c)  and  notwithstanding  any  other  provi- 
sion of  law,  the  Secretary  of  the  military  department 
having  jurisdiction  over  a  military  installation  being 
closed  pursuant  to  a  base  closure  law  may  convey  all 
right,  title,  and  interest  of  the  United  States  in  a  facil- 
ity located  on  that  installation  to  a  credit  union  that— 
"(A)  conducts  business  in  the  facility;  and 
"(B)  constructed  or  substantially  renovated  the  fa- 
cility using  funds  of  the  credit  imion. 
"(2)  In  the  case  of  the  conveyance  under  paragraph 
(1)  of  a  facility  that  was  not  constructed  by  the  credit 
union  but  was  substantially  renovated  by  the  credit 
union,  the  Secretary  shall  require  the  credit  union  to 
pay  an  amount  determined  by  the  Secretary  to  be 
equal  to  the  value  of  the  facility  in  the  absence  of  the 
renovations. 

"(b)  Authority  to  Convey  Land.— As  part  of  the 
conveyance  of  a  facility  to  a  credit  union  imder  subsec- 
tion (a),  the  Secretary  of  the  military  department  con- 
cerned shall  permit  the  credit  imion  to  purchase  the 
land  upon  which  that  facility  is  located.  The  Secretary 
shall  offer  the  land  to  the  credit  union  before  offering 
such  land  for  sale  or  other  disposition  to  any  other 
entity.  The  purchase  price  shall  be  not  less  than  the 
fair  market  value  of  the  land,  as  determined  by  the 
Secretary. 

"(c)  Limitation.— The  Secretary  of  a  military  de- 
partment may  not  convey  a  facility  to  a  credit  union 
under  subsection  (a)  if  the  Secretary  determines  that 
the  operation  of  a  credit  imion  business  at  such  facili- 
ty is  inconsistent  with  the  plan  for  the  reuse  of  the  in- 
stallation developed  in  coordination  with  the  commu- 
nity in  which  the  facility  is  located. 

"(d)  Base  Closure  Law  Defined.— For  purposes  of 
this  section,  the  term  'base  closiu-e  law'  means  the  fol- 
lowing: 

"(1)  The  Defense  Base  Closure  and  Realignment 
Act  of  1990  (part  A  of  title  XXIX  of  Public  Law 
101-510;  104  Stat.  1808;  10  U.S.C.  2687  note). 

"(2)  Title  II  of  the  Defense  Authorization  Amend- 
ments and  Base  Closure  and  Realignment  Act 
(Public  Law  100-526;  102  Stat.  2627;  10  U.S.C.  2687 
note). 
"(3)  Section  2687  of  title  10,  United  States  Code. 
"(4)  Any  other  similar  law  enacted  after  the  date 
of  the  enactment  of  this  Act  [Dec.  5, 19913." 

Report  on  Environmental  Restoration  Costs  for 
Installations  To  Be  Closed  Under  1990  Base 
Closure  Law 

Pub.  L.  102-190,  div.  B,  title  XXVIII,  §  2827(b),  Dec. 
5.  1991, 105  Stat.  1551,  provided  that: 

"(1)  Each  year,  at  the  same  time  the  President  sub- 
mits to  Congress  the  budget  for  a  fiscal  year  (pursuant 
to  section  1105  of  title  31,  United  States  Code),  the 
Secretary  of  Defense  shall  submit  to  Congress  a  report 
on  the  funding  needed  for  the  fiscal  year  for  which 
the  budget  is  submitted,  and  for  each  of  the  following 
four  fiscal  years,  for  environmental  restoration  activi- 
ties at  each  military  installation  described  in  para- 
graph (2),  set  forth  separately  by  fiscal  year  for  each 
military  installation. 
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"(2)  The  report  required  under  paragraph  (1)  shall 
cover  each  military  installation  which  is  to  be  closed 
pursuant  to  the  Defense  Base  Closure  and  Realign- 
ment Act  of  1990  (part  A  of  title  XXIX  of  Public  Law 
101-510)  [set  out  below]." 

Sense  of  Congress  Regarding  Joint  Resolution  of 
Disapproval   of   1991   Base   Closure   Commission 

RECOlfMENDATION 

Pub.  L  102-172,  title  VIII,  §  8131,  Nov.  26.  1991,  105 
Stat.  1208,  provided  that:  "It  is  the  sense  of  the  Con- 
gress that  in  acting  on  the  Joint  Resolution  of  Disap- 
proval of  the  1991  Base  Closure  Commission's  recom- 
mendation, the  Congress  takes  no  position  on  whether 
there  has  been  compliance  by  the  Base  Closiu-e  Com- 
mission, and  the  Department  of  Defense  with  the  re- 
quirements of  the  Defense  Base  Closure  and  Realign- 
ment Act  of  1990  [part  A  of  title  XXIX  of  div.  B  of 
Pub.  L.  101-510,  set  out  below].  Further,  the  vote  on 
the  resolution  of  disapproval  shall  not  be  interpreted 
to  imply  Congressional  approval  of  all  actions  taken 
by  the  Base  Closure  Commission  and  the  Department 
of  Defense  in  fulfillment  of  the  responsibilities  and 
duties  conferred  upon  them  by  the  Defense  Base  Clo- 
sure and  Realignment  Act  of  1990,  but  only  the  ap- 
proval of  the  recommendations  issued  by  the  Base 
Closure  Commission." 

Requirements  for  Base  Closure  and  Realignment 
Plans 

Pub.  L  102-172,  title  VIII,  §  8063.  Nov.  26,  1991,  105 
Stat.  1185,  provided  that:  "The  Secretary  of  Defense 
shall  include  in  any  base  closure  and  realignment  plan 
submitted  to  Congress  after  the  date  of  enactment  of 
this  Act  [Nov.  26, 1991],  a  complete  review  for  the  five- 
year  period  beginning  on  October  1,  1991,  which  shall 
include  expected  force  structure  and  levels  for  such 
period,  expected  installation  requirements  for  such 
period,  a  budget  plan  for  such  period,  the  cost  savings 
expected  to  be  realized  through  realignments  and  clo- 
sures of  military  installations  during  such  period,  an 
economics  model  to  identify  the  critical  local  economic 
sectors  affected  by  proposed  closures  and  realign- 
ments of  military  installations  and  an  assessment  of 
the  economic  impact  in  each  area  in  which  a  military 
installation  is  to  be  realigned  or  closed." 

Similar  provisions  were  contained  in  the  following 
prior  appropriation  act: 

Pub.  L.  101-511,  title  VIII,  §  8081,  Nov.  5,  1990.  104 
Stat.  1894. 

Defense  Base  Closure  and  Realignment 

COBiMISSION 

Part  A  of  title  XXIX  of  div.  B  of  Pub.  L,  101-510,  as 
amended  by  Pub.  L.  102-190,  div.  A,  title  III, 
1344(b)(1),  div.  B,  title  XXVIII,  §|  2821(a)-(h)(l). 
2827(a)(1),  (2),  Dec.  5,  1991,  105  Stat.  1345,  1544-1546, 
1551,  provided  that: 

"SEC.  2901.  SHORT  TITLE  AND  PURPOSE 
"(a)  Short  Title.— This  part  may  be  cited  as  the 

'Defense  Base  Closure  and  Realignment  Act  of  1990'. 
"(b)  Purpose.— The  purpose  of  this  part  is  to  provide 

a  fair  process  that  will  result  in  the  timely  closure  and 

realignment  of  military  installations  inside  the  United 

States. 

"SEC.  2902.  THE  COMMISSION 

"(a)  Establishment.— There  is  established  an  inde- 
pendent commission  to  be  known  as  the  'Defense  Base 
Closure  and  Resklignment  Commission'. 

"(b)  Duties.— The  Commission  shall  carry  out  the 
duties  specified  for  it  in  this  part. 

"(c)  Appointment.- (1)(A)  The  Commission  shall  be 
composed  of  eight  members  appointed  by  the  Presi- 
dent, by  and  with  the  advise  and  consent  of  the 
Senate. 

"(B)  The  President  shall  transmit  to  the  Senate  the 
nominations  for  appointment  to  the  Commission— 


"(i)  by  no  later  than  January  3, 1991.  in  the  case  of 
members  of  the  Commission  whose  terms  will  expire 
at  the  end  of  the  first  session  of  the  102nd  Congress; 
"(ii)  by  no  later  than  January  25.  1993,  in  the  case 
of  members  of  the  Commission  whose  terms  will 
expire  at  the  end  of  the  first  session  of  the  103rd 
Congress;  and 

"(iii)  by  no  later  than  January  3.  1995,  in  the  case 
of  members  of  the  Commission  whose  terms  will 
expire  at  the  end  of  the  first  session  of  the  104th 
Congress. 

"(C)  If  the  President  does  not  transmit  to  Congress 
the  nominations  for  appointment  to  the  Commission 
on  or  before  the  date  specified  for  1993  in  clause  (ii)  of 
subparagraph  (B)  or  for  1995  in  clause  (iii)  of  such 
subparagraph,  the  process  by  which  military  installa- 
tions may  be  selected  for  closure  or  realignment  under 
this  part  with  respect  to  that  year  shall  be  terminated. 
"(2)  In  selecting  individuals  for  nominations  for  ap- 
pointments to  the  Commission,  the  President  should 
consult  with— 

"(A)  the  Speaker  of  the  House  of  Representatives 
concerning  the  appointment  of  two  members; 

"(B)  the  majority  leader  of  the  Senate  concerning 
the  appointment  of  two  members; 

"(C)  the  minority  leader  of  the  House  of  Repre- 
sentatives concerning  the  appointment  of  one 
member;  and 

"(D)  the  minority  leader  of  the  Senate  concerning 
the  appointment  of  one  member. 
"(3)  At  the  time  the  President  nominates  individuals 
for  appointment  to  the  Commission  for  each  session  of 
Congress  referred  to  in  paragraph  (1)(B),  the  Presi- 
dent shall  designate  one  such  individual  who  shall 
serve  as  Chairman  of  the  Commission. 

"(d)  Terms.— (1)  Except  as  provided  in  paragraph 
(2),  each  member  of  the  Commission  shall  serve  until 
the  adjournment  of  Congress  sine  die  for  the  session 
during  which  the  member  was  appointed  to  the  Com- 
mission. 

"(2)  The  Chairman  of  the  Commission  shall  serve 
until  the  confirmation  of  a  successor. 

"(e)  Meetings.— (1)  The  Commission  shall  meet  only 
during  calendar  years  1991, 1993,  and  1995. 

"(2)(A)  Each  meeting  of  the  Commission,  other  than 
meetings  in  which  classified  information  is  to  be  dis- 
cussed, shall  be  open  to  the  public. 

"(B)  All  the  proceedings,  information,  and  delibera- 
tions of  the  Commission  shall  be  open,  upon  request, 
to  the  following: 

"(i)  The  Chairman  and  the  ranking  minority  party 
member  of  the  Subcommittee  on  Readiness,  Sustain- 
ability,  and  Support  of  the  Committee  on  Armed 
Services  of  the  Senate,  or  such  other  members  of 
the  Subcommittee  designated  by  such  Chairman  or 
ranking  minority  party  member. 

"(ii)  The  Chairman  and  the  ranking  minority 
party  member  of  the  Subcommittee  on  Military  In- 
stallations and  Facilities  of  the  Committee  on 
Armed  Services  of  the  House  of  Representatives,  or 
such  other  members  of  the  Subcommittee  designat- 
ed by  such  Chairman  or  ranking  minority  party 
member. 

"(iii)  The  Chairmen  and  ranking  minority  party 
members  of  the  Subcommittees  on  Military  Con- 
struction of  the  Committees  on  Appropriations  of 
the  Senate  and  of  the  House  of  Representatives,  or 
such  other  members  of  the  Subcommittees  designat- 
ed by  such  Chairmen  or  ranking  minority  party 
members. 

"(f)  Vacancies.— A  vacancy  in  the  Commission  shall 
be  filled  in  the  same  manner  as  the  original  appoint- 
ment, but  the  individual  appointed  to  fill  the  vacancy 
shall  serve  only  for  the  unexpired  portion  of  the  term 
for  which  the  individual's  predecessor  was  appointed. 
"(g)  Pay  and  Travel  Expenses.— (1)(  A)  Each 
member,  other  than  the  Chairman,  shall  be  paid  at  a 
rate  equal  to  the  daily  equivalent  of  the  minimum 
annual  rate  of  basic  pay  payable  for  level  IV  of  the 
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Executive  Schedule  under  section  5315  of  title  5» 
United  States  Code,  for  each  day  (including  travel 
time)  during  which  the  member  is  engaged  in  the 
actual  performance  of  duties  vested  in  the  Commis- 
sion. 

"(B)  The  Chairman  shall  be  paid  for  each  day  re- 
ferred to  in  subparagraph  (A)  at  a  rate  equal  to  the 
daily  equivalent  of  the  minimum  annual  rate  of  basic 
pay  payable  for  level  III  of  the  Executive  Schedule 
under  section  5314  of  title  5,  United  States  Code. 

"(2)  Members  shall  receive  travel  expenses,  includ- 
ing per  diem  in  lieu  of  subsistence,  in  accordance  with 
sections  5702  and  5703  of  title  5,  United  States  Code. 

"(h)  Director  of  Staff.— (1)  The  Commission  shall, 
without  regard  to  section  5311(b)  of  title  5,  United 
States  Code,  appoint  a  Director  who  has  not  served  on 
active  duty  in  the  Armed  Forces  or  as  a  civilian  em- 
ployee of  the  Department  of  Defense  during  the  one- 
year  period  preceding  the  date  of  such  appointment. 

"(2)  The  Director  shall  be  paid  at  the  rate  of  basic 
pay  payable  for  level  IV  of  the  Executive  Schedule 
under  section  5315  of  title  5,  United  States  Code. 

"(i)  Staff.— (1)  Subject  to  paragraphs  (2)  and  (3). 
the  Director,  with  the  approval  of  the  Commission, 
may  appoint  and  fix  the  pay  of  additional  personnel. 

"(2)  The  Director  may  make  such  appointments 
without  regard  to  the  provisions  of  title  5,  United 
States  Code,  governing  appointments  in  the  competi- 
tive service,  and  any  personnel  so  appointed  may  be 
paid  without  regard  to  the  provisions  of  chapter  51 
and  subchapter  III  of  chapter  53  of  that  title  relating 
to  classification  and  General  Schedule  pay  rates, 
except  that  an  individual  so  appointed  may  not  receive 
pay  in  excess  of  the  annual  rate  of  basic  pay  payable 
for  GS-18  of  the  General  Schedule. 

"(3)(A)  Not  more  than  one-third  of  the  personnel 
employed  by  or  detailed  to  the  Commission  may  be  on 
detail  from  the  Department  of  Defense. 

"(B)(i)  Not  more  than  one-fifth  of  the  professional 
analysts  of  the  Commission  staff  may  be  persons  de- 
tailed from  the  Department  of  Defense  to  the  Com- 
mission. 

"(ii)  No  person  detailed  from  the  Department  of  De- 
fense to  the  Commission  may  be  assigned  as  the  lead 
professional  analyst  with  respect  to  a  military  depart- 
ment or  defense  agency. 

"(C)  A  person  may  not  be  detailed  from  the  Depart- 
ment of  Defense  to  the  Commission  if,  within  12 
months  before  the  detail  is  to  begin,  that  person  par- 
ticipated personally  and  substantially  in  any  matter 
within  the  Department  of  Defense  concerning  the 
preparation  of  recommendations  for  closures  or  rea- 
lignments of  military  installations. 

"(D)  No  member  of  the  Armed  Forces,  and  no  officer 
or  employee  of  the  Department  of  Defense,  may— 
"(i)  prepare  any  report  concerning  the  effective- 
ness, fitness,  or  efficiency  of  the  performance  on  the 

staff  of  the  Commission  of  any  person  detailed  from 

the  Department  of  Defense  to  that  staff; 
"(ii)  review  the  preparation  of  such  a  report;  or 
"(iii)  approve  or  disapprove  such  a  report. 

"(4)  Upon  request  of  the  Director,  the  head  of  any 
Federal  department  or  agency  may  detail  any  of  the 
personnel  of  that  department  or  agency  to  the  Com- 
mission to  assist  the  Commission  in  carrying  out  its 
duties  under  this  part. 

"(5)  The  Comptroller  General  of  the  United  States 
shall  provide  assistance,  including  the  detailing  of  em- 
ployees, to  the  Commission  in  accordance  with  an 
agreement  entered  into  with  the  Commission. 

"(6)  The  following  restrictions  relating  to  the  per- 
sonnel of  the  Commission  shall  apply  during  1992  and 
1994: 

"(A)  There  may  not  be  more  than  15  persons  on 

the  staff  at  any  one  time. 
"(B)  The  staff  may  perform  only  such  fimctions  as 

are  necessary  to  prepare  for  the  transition  to  new 

membership  on  the  Commission  in  the  following 

year. 


"(C)  No  member  of  the  Armed  Forces  and  no  em- 
ployee of  the  Department  of  Defense  may  serve  on 
the  staff. 

"(j)  Other  Authority.- (1)  The  Commission  may 
procure  by  contract,  to  the  extent  funds  are  available, 
the  temporary  or  intermittent  services  of  experts  or 
consultants  pursuant  to  section  3109  of  title  5,  United 
States  Code. 

"(2)  The  Commission  may  lease  space  and  acquire 
personal  property  to  the  extent  funds  are  available. 

"(k)  Funding.— (1)  There  are  authorized  to  be  appro- 
priated to  the  Commission  such  funds  as  are  necessary 
to  carry  out  its  duties  under  this  part.  Such  funds 
shall  remain  available  imtil  expended. 

"(2)  If  no  fimds  are  appropriated  to  the  Commission 
by  the  end  of  the  second  session  of  the  101st  Congress, 
the  Secretary  of  Defense  may  transfer,  for  fiscal  year 
1991,  to  the  Commission  funds  from  the  Department 
of  Defense  Base  Closiu-e  Account  established  by  sec- 
tion 207  of  Public  Law  100-526  [set  out  below].  Such 
funds  shall  remain  available  until  expended. 

"(0  Termination.— The  Commission  shall  terminate 
on  December  31, 1995. 

"(m)  Prohibition  Against  Restricting  Coboiunica- 
TioNs.— Section  1034  of  title  10,  United  States  Code, 
shall  apply  with  respect  to  communications  with  the 
Commission. 

"SEC.  2903.  PROCEDURE  FOR  MAKING  RECOM- 
MENDATIONS   FOR    BASE    CLOSURES    AND 
REALIGNMENTS 
"(a)  Force-Structure  Plan.— (1)  As  part  of  the 
budget  justification  documents  submitted  to  Congress 
in  support  of  the  budget  for  the  Department  of  De- 
fense for  each  of  the  fiscal  years  1992,  1994,  and  1996, 
the  Secretary  shall  include  a  force-structure  plan  for 
the  Armed  Forces  based  on  an  assessment  by  the  Sec- 
retary of  the  probable  threats  to  the  national  security 
during  the  six-year  period  beginning  with  the  fiscal 
year  for  which  the  budget  request  is  made  and  of  the 
anticipated  levels  of  funding  that  will  be  available  for 
national  defense  purposes  during  such  period. 

"(2)  Such  plan  shall  include,  without  any  reference 
(directly  or  indirectly)  to  military  installations  inside 
the  United  States  that  may  be  closed  or  realigned 
under  such  plan— 

"(A)  a  description  of  the  assessment  referred  to  in 
paragraph  (1); 

"(B)  a  description  (i)  of  the  anticipated  force  struc- 
ture during  and  at  the  end  of  each  such  period  for 
each  military  department  (with  specifications  of  the 
niunber  and  type  of  units  in  the  active  and  reserve 
forces  of  each  such  department),  and  (ii)  of  the  units 
that  will  need  to  be  forward  based  (with  a  Justifica- 
tion thereof)  during  and  at  the  end  of  each  such 
period;  and 

"(C)  a  description  of  the  anticipated  implementa- 
tion of  such  force-structure  plan. 
"(3)  The  Secretary  shall  also  transmit  a  copy  of  each 
such  force-structure  plan  to  the  Commission. 

"(b)  Selection  (Criteria.- (1)  The  Secretary  shall, 
by  no  later  than  December  31,  1990,  publish  in  the 
Federal  Register  and  transmit  to  the  congressional  de- 
fense committees  the  criteria  proposed  to  be  used  by 
the  Department  of  Defense  in  making  recommenda- 
tions for  the  closure  or  realignment  of  military  instal- 
lations inside  the  United  States  under  this  part.  The 
Secretary  shall  provide  an  opportunity  for  public  com- 
ment on  the  proposed  criteria  for  a  period  of  at  least 
30  days  and  shall  include  notice  of  that  opportunity  in 
the  publication  required  imder  the  preceding  sen- 
tence. 

"(2)(A)  The  Secretary  shall,  by  no  later  than  Febru- 
ary 15.  1991,  publish  in  the  Federal  Register  and 
transmit  to  the  congressional  defense  committees  the 
final  criteria  to  be  used  in  making  recommendations 
for  the  closure  or  realignment  of  militaj-y  installations 
inside  the  United  States  under  this  part.  Except  as 
provided  in  subparagraph  (B),  such  criteria  shall  be 
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the  final  criteria  to  be  used,  along  with  the  force- 
structure  plan  referred  to  in  subsection  (a),  in  making 
such  reconmiendations  unless  disapproved  by  a  joint 
resolution  of  Congress  enacted  on  or  before  March  15, 
1991. 

"(B)  The  Secretary  may  amend  such  criteria,  but 
such  amendments  may  not  become  effective  until  they 
have  been  published  in  the  Federal  Register,  opened 
to  public  comment  for  at  least  30  days,  and  then  trans- 
mitted to  the  congressional  defense  committees  in 
final  form  by  no  later  than  January  15  of  the  year 
concerned.  Such  amended  criteria  shall  be  the  final 
criteria  to  be  used,  along  with  the  force-structure  plan 
referred  to  in  subsection  (a),  in  making  such  recom- 
mendations unless  disapproved  by  a  joint  resolution  of 
Congress  enacted  on  or  before  February  15  of  the  year 
concerned. 

"(c)  DOD  Recoboiendations.— (1)  The  Secretary 
may,  by  no  later  than  April  15,  1991,  March  15,  1993, 
and  March  15,  1995,  publish  in  the  Federal  Register 
and  transmit  to  the  congressional  defense  committees 
and  to  the  Conunission  a  list  of  the  military  installa- 
tions inside  the  United  States  that  the  Secretary  rec- 
ommends for  closure  or  realignment  on  the  basis  of 
the  force-structure  plan  and  the  final  criteria  referred 
to  in  subsection  (b)(2)  that  are  applicable  to  the  year 
concerned. 

"(2)  The  Secretary  shall  include,  with  the  list  of  rec- 
ommendations published  and  transmitted  pursuant  to 
paragraph  (1),  a  smnmary  of  the  selection  process  that 
resulted  in  the  recommendation  for  each  installation, 
including  a  justification  for  each  recommendation. 

"(3)  In  considering  military  installations  for  closure 
or  realignment,  the  Secretary  shall  consider  all  mili- 
tary installations  inside  the  United  States  equally 
without  regard  to  whether  the  installation  has  been 
previously  considered  or  proposed  for  closure  or  re- 
alignment by  the  Department. 

"(4)  The  Secretary  shall  make  available  to  the  Com- 
mission and  the  Comptroller  General  of  the  United 
States  all  information  used  by  the  Department  in 
making  its  recommendations  to  the  Commission  for 
closures  and  realignments.  (4)  [sic]  In  addition  to 
making  all  information  used  by  the  Secretary  to  pre- 
pare the  recommendations  under  this  subsection  avail- 
able to  Congress  (including  any  committee  or  member 
of  Congress),  the  Secretary  shall  also  make  such  infor- 
mation available  to  the  Commission  and  the  Comp- 
troller General  of  the  United  States. 

"(5)(A)  Each  person  referred  to  in  subparagraph  (B), 
when  submitting  information  to  the  Secretary  of  De- 
fense or  the  Commission  concerning  the  closure  or  re- 
alignment of  a  military  installation,  shall  certify  that 
such  information  is  accurate  and  complete  to  the  best 
of  that  person's  knowledge  and  belief. 

"(B)  Subparagraph  (A)  applies  to  the  following  per- 
sons: 

"(i)  The  Secretaries  of  the  military  departments, 
"(ii)  The  heads  of  the  Defense  Agencies, 
"(iii)  Each  person  who  is  in  a  position  the  duties  of 
which  include  personal  and  substantial  involvement 
in  the  preparation  and  submission  of  information 
and  recommendations  concerning  the  closure  or  re- 
alignment of  military  installations,  as  designated  in 
regulations  which  the  Secretary  of  Defense  shall 
prescribe,  regulations  which  the  Secretary  of  each 
military  department  shall  prescribe  for  personnel 
within   that   military   department,    or   regulations 
which  the  head  of  each  Defense  Agency  shall  pre- 
scribe for  personnel  within  that  Defense  Agency. 
"(6)  In  the  case  of  any  information  provided  to  the 
Commission   by    a   person    described    in    paragraph 
(5)(B),  the  Commission  shall  submit  that  information 
to  the  Senate  and  the  House  of  Representatives  to  be 
made  available  to  the  Members  of  the  House  con- 
cerned in  accordance  with  the  rules  of  that  House. 
The  information  shall  be  submitted  to  the  Senate  and 
the  House  of  Representatives  within  24  hours  after 
the  submission  of  the  information  to  the  Commission. 
The  Secretary  of  Defense  shall  prescribe  regulations 


to  ensure  the  compliance  of  the  Commission  with  this 
paragraph. 

"(d)  Review  and  Recommendations  by  the  Cobimis- 
siON.— (1)  After  receiving  the  recommendations  from 
the  Secretary  pursuant  to  subsection  (c)  for  any  year, 
the  Commission  shall  conduct  public  hearings  on  the 
recommendations. 

"(2)(A)  The  Commission  shall,  by  no  later  than  July 
1  of  each  year  in  which  the  Secretary  transmits  rec- 
ommendations to  it  pursuant  to  subsection  (c),  trans- 
mit to  the  President  a  report  containing  the  Commis- 
sion's findings  and  conclusions  based  on  a  review  and 
analysis  of  the  recommendations  made  by  the  Secre- 
tary, together  with  the  Commission's  recommenda- 
tions for  closures  and  realignments  of  military  instal- 
lations inside  the  United  States. 

"(B)  Subject  to  subparagraph  (C),  in  making  its  rec- 
ommendations, the  Commission  may  make  changes  in 
any  of  the  recommendations  made  by  the  Secretary  if 
the  Commission  determines  that  the  Secretary  deviat- 
ed substantially  from  the  force-structure  plan  and 
final  criteria  referred  to  in  subsection  (c)(1)  in  making 
recommendations. 

"(C)  In  the  case  of  a  change  described  in  subpara- 
graph (D)  in  the  recommendations  made  by  the  Secre- 
tary, the  Commission  may  make  the  change  only  if 
the  Commission— 

"(i)  makes  the  determination  required  by  subpara- 
graph (B); 

"(ii)  determines  that  the  change  is  consistent  with 
the  force-structure  plan  and  final  criteria  referred  to 
in  subsection  (c)(1); 

"(iii)  publishes  a  notice  of  the  proposed  change  in 
the  Federal  Register  not  less  than  30  days  before 
transmitting  its  recommendations  to  the  President 
pursuant  to  paragraph  (2);  and 

"(iv)  conducts  public  hearings  on  the  proposed 
change. 

"(D)  Subparagraph  (C)  shall  apply  to  a  change  by 
the  Commission  in  the  Secretary's  recommendations 
that  would— 

"(i)  add  a  military  installation  to  the  list  of  mili- 
tary installations  recommended  by  the  Secretary  for 
closure; 

"(ii)  add  a  military  installation  to  the  list  of  mili- 
tary installations  recommended  by  the  Secretary  for 
realignment;  or 

"(iii)  increase  the  extent  of  a  realignment  of  a  par- 
ticular military  installation  recommended  by  the 
Secretary. 

"(3)  The  Commission  shall  explain  and  justify  in  its 
report  submitted  to  the  President  pursuant  to  para- 
graph (2)  any  recommendation  made  by  the  Commis- 
sion that  is  different  from  the  recommendations  made 
by  the  Secretary  pursuant  to  subsection  (c).  The  Com- 
mission shall  transmit  a  copy  of  such  report  to  the 
congressional  defense  committees  on  the  same  date  on 
which  it  transmits  its  recommendations  to  the  Presi- 
dent under  paragraph  (2). 

"(4)  After  July  1  of  each  year  in  which  the  Commis- 
sion transmits  recommendations  to  the  President 
under  this  subsection,  the  Commission  shall  promptly 
provide,  upon  request,  to  any  Member  of  Congress  in- 
formation used  by  the  Commission  in  making  its  rec- 
ommendations. 

"(5)  The  Comptroller  General  of  the  United  States 
shall- 

"(A)  assist  the  Commission,  to  the  extent  request- 
ed, in  the  Commission's  review  and  analysis  of  the 
recommendations  made  by  the  Secretary  pursuant 
to  subsection  (c);  and 

"(B)  by  no  later  than  May  15  of  each  year  in 
which  the  Secretary  makes  such  recommendations, 
transmit  to  the  Congress  and  to  the  Commission  a 
report  containing  a  detailed  analysis  of  the  Secre- 
tary's recommendations  and  selection  process. 
"(e)  Review  by  the  President.— ( 1)  The  President 
shall,  by  no  later  than  July  15  of  each  year  in  which 
the  Commission  makes  recommendations  under  sub- 
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section  (d),  transmit  to  the  Commission  and  to  the 
Congress  a  report  containing  the  President's  approval 
or  disapproval  of  the  Commission's  recommendations. 

"(2)  If  the  President  approves  all  the  recommenda- 
tions of  the  Commission*  the  President  shall  transmit 
a  copy  of  such  recommendations  to  the  Congress,  to- 
gether with  a  certification  of  such  approval. 

"(3)  If  the  President  disapproves  the  recommenda- 
tions of  the  Commission,  in  whole  or  in  part,  the 
President  shall  transmit  to  the  Commission  and  the 
Congress  the  reasons  for  that  disapproval.  The  Com- 
mission shall  then  transmit  to  the  President,  by  no 
later  than  August  15  of  the  year  concerned,  a  revised 
list  of  recommendations  for  the  closure  and  realign- 
ment of  military  installations. 

"(4)  If  the  President  approves  all  of  the  revised  rec- 
ommendations of  the  Commission  transmitted  to  the 
President  under  paragraph  (3),  the  President  shall 
transmit  a  copy  of  such  revised  recommendations  to 
the  Congress,  together  with  a  certification  of  such  ap- 
proval. 

"(5)  If  the  President  does  not  transmit  to  the  Con- 
gress an  approval  and  certification  described  in  para- 
graph (2)  or  (4)  by  September  1  of  any  year  in  which 
the  Commission  has  transmitted  recommendations  to 
the  President  under  this  part,  the  process  by  which 
military  installations  may  be  selected  for  closure  or  re- 
alignment under  this  part  with  respect  to  that  year 
shall  be  terminated. 

"SEC.   2904.   CLOSURE   AND   REALIGNMENT   OP 
MILITARY  INSTALLATIONS 
"(a)  In  General.— Subject  to  subsection  (b),  the  Sec- 
retary shall— 

"(1)  close  all  military  installations  recommended 
for  closure  by  the  Commission  in  each  report  trans- 
mitted to  the  Congress  by  the  President  pursuant  to 
section  2903(e); 

"(2)  realign  all  military  installations  recommended 
for  realignment  by  such  Commission  in  each  such 
report; 

"(3)  initiate  all  such  closures  and  realignments  no 
later  than  two  years  after  the  date  on  which  the 
President  transmits  a  report  to  the  Congress  pursu- 
ant to  section  2903(e)  containing  the  recommenda- 
tions for  such  closures  or  realignments;  and 

"(4)  complete  all  such  closures  and  realignments 
no  later  than  the  end  of  the  six-year  period  begin- 
ning on  the  date  on  which  the  President  transmits 
the  report  pursuant  to  section  2903(e)  containing 
the  recommendations  for  such  closures  or  realign- 
ments. 

"(b)  Congressional  Disapproval.— (1)  The  Secretary 
may  not  carry  out  any  closure  or  realignment  recom- 
mended by  the  Commission  in  a  report  transmitted 
from  the  President  pursuant  to  section  2903(e)  if  a 
joint  resolution  is  enacted,  in  accordance  with  the  pro- 
visions of  section  2908,  disapproving  such  recommen- 
dations of  the  Commission  before  the  earlier  of — 

"(A)  the  end  of  the  45-day  period  beginning  on  the 
date  on  which  the  President  transmits  such  report; 
or 

"(B)  the  adjournment  of  Congress  sine  die  for  the 
session  during  which  such  report  is  transmitted. 
"(2)  For  purposes  of  paragraph  (1)  of  this  subsection 
and  subsections  (a)  and  (c)  of  section  2908,  the  days  on 
which  either  House  of  Congress  is  not  in  session  be- 
cause of  an  adjournment  of  more  than  three  days  to  a 
day  certain  shall  be  excluded  in  the  computation  of  a 
period. 

"SEC.  2905.  IMPLEMENTATION 
"(a)  In  General,— (1)  In  closing  or  realigning  any 

military  installation  under  this  part,  the  Secretary 

may— 

"(A)  take  such  actions  as  may  be  necessary  to  close 
or  realign  any  military  installation,  including  the  ac- 
quisition of  such  land,  the  construction  of  such  re- 
placement facilities,  the  performance  of  such  activi- 
ties, and  the  conduct  of  such  advance  planning  and 
design  as  may  be  required  to  transfer  functions  from 


a  military  installation  being  closed  or  realigned  to 
another  military  installation,  and  may  use  for  such 
purpose  f \mds  in  the  Account  or  funds  appropriated 
to  the  Department  of  Defense  for  use  in  planning 
and  design,  minor  construction,  or  operation  and 
maintenance; 
"(B)  provide— 

"(i)  economic  adjustment  assistance  to  any  com- 
munity located  near  a  military  installation  being 
closed  or  realigned,  and 

"(ii)  community  planning  assistance  to  any  com- 
mimity  located  near  a  military   installation  to 
which  fimctions  will  be  transferred  as  a  result  of 
the  closure  or  realignment  of  a  military  installa- 
tion, 
if  the  Secretary  of  Defense  determines  that  the  fi- 
nancial resources  available  to  the  community  (by 
grant  or  otherwise)  for  such  purposes  are  inad- 
equate, and  may  use  for  such  purposes  funds  in  the 
Accoimt  or  funds  appropriated  to  the  Department  of 
Defense  for  economic  adjustment  assistance  or  com- 
munity planning  assistance; 

"(C)  carry  out  activities  for  the  purposes  of  envi- 
ronmental restoration  and  mitigation  at  any  such  in- 
stallation, and  shall  use  for  such  purposes  funds  in 
the  Accoimt; 

"(D)  provide  outplacement  assistance  to  civilian 
employees  employed  by  the  Department  of  Defense 
at  military  installations  being  closed  or  realigned, 
and  may  use  for  such  purpose  funds  in  the  Account 
or  funds  appropriated  to  the  Department  of  Defense 
for  outplacement  assistance  to  employees;  and 

"(E)  reimburse  other  Federal  agencies  for  actions 
performed  at  the  request  of  the  Secretary  with  re- 
spect to  any  such  closure  or  realignment,  and  may 
use  for  such  purpose  funds  in  the  Account  or  fimds 
appropriated  to  the  Department  of  Defense  and 
available  for  such  purpose. 

"(2)  In  carrying  out  any  closure  or  realignment 
imder  this  part,  the  Secretary  shall  ensure  that  envi- 
ronmental restoration  of  any  property  made  excess  to 
the  needs  of  the  Department  of  Defense  as  a  result  of 
such  closure  or  realignment  be  carried  out  as  soon  as 
possible  with  f imds  available  for  such  purpose. 

"(b)  Management  and  Disposal  of  Property.— (1) 
The  Administrator  of  General  Services  shall  delegate 
to  the  Secretary  of  Defense,  with  respect  to  excess  and 
surplus  real  property  and  facilities  located  at  a  mili- 
tary installation  closed  or  realigned  under  this  part— 
"(A)  the  authority  of  the  Administrator  to  utilize 
excess  property  under  section  202  of  the  Federal 
Property  and  Administrative  Services  Act  of  1949  (40 
U.S.C.  483); 

"(B)  the  authority  of  the  Administrator  to  dispose 
of  surplus  property  under  section  203  of  that  Act  (40 
U.S.C.  484); 

"(C)  the  authority  of  the  Administrator  to  grant 
approvals  and  make  determinations  under  section 
13(g)  of  the  Surplus  Property  Act  of  1944  (50  U.S.C. 
App.  1622(g));  and 

"(D)  the  authority  of  the  Administrator  to  deter- 
mine the  availability  of  excess  or  surplus  real  prop- 
erty for  wildlife  conservation  purposes  in  accordance 
with  the  Act  of  May  19,  1948  (16  U.S.C.  667b). 
"(2)(A)  Subject  to  subparagraph  (C),  the  Secretary 
of  Defense  shall  exercise  the  authority  delegated  to 
the  Secretary  pursuant  to  paragraph  (1)  in  accordance 
with— 

"(i)  all  regulations  in  effect  on  the  date  of  the  en- 
actment of  this  Act  [Nov.  5,  1990]  governing  the  uti- 
lization of  excess  property  and  the  disposal  of  sur- 
plus property  imder  the  Federal  Property  and  Ad- 
ministrative Services  Act  of  1949  [40  U.S.C.  471  et 
seq.];  and 

"(ii)  all  regulations  in  effect  on  the  date  of  the  en- 
actment of  this  Act  governing  the  conveyance  and 
disposal  of  property  under  section  13(g)  of  the  Sur- 
plus Property  Act  of  1944  (50  U.S.C.  App.  1622(g)). 
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"(B)  The  Secretary,  after  consulting  with  the  Ad- 
ministrator of  General  Services,  may  issue  regulations 
that  are  necessary  to  carry  out  the  delegation  of  au- 
thority required  by  paragraph  (1). 

"(C)  The  authority  required  to  be  delegated  by  para- 
graph (1)  to  the  Secretary  by  the  Administrator  of 
General  Services  shall  not  include  the  authority  to 
prescribe  general  policies  and  methods  for  utilizing 
excess  property  and  disposing  of  surplus  property. 

"(D)  The  Secretary  of  Defense  may  transfer  real 
property  or  facilities  located  at  a  military  installation 
to  be  closed  or  realigned  under  this  part,  with  or  with- 
out reimbursement,  to  a  military  department  or  other 
entity  (including  a  nonappropriated  fimd  instrumen- 
tality) within  the  Department  of  Defense  or  the  Coast 
Guard. 

"(E)  Before  any  action  may  be  taken  with  respect  to 
the  disposal  of  any  surplus  real  property  or  facility  lo- 
cated at  any  military  installation  to  be  closed  or  re- 
aligned under  this  part,  the  Secretary  of  Defense  shall 
consult  with  the  Governor  of  the  State  and  the  heads 
of  the  local  governments  concerned  for  the  purpose  of 
considering  any  plan  for  the  use  of  such  property  by 
the  local  commimity  concerned. 

"(c)  Applicability  op  National  Environmental 
Policy  Act  op  1969.— (1)  The  provisions  of  the  Nation- 
al Environmental  Policy  Act  of  1969  (42  U.S.C.  4321  et 
seq.)  shall  not  apply  to  the  actions  of  the  President, 
the  Conmiission,  and,  except  as  provided  in  paragraph 
(2),  the  Department  of  Defense  in  carrying  out  this 
part. 

"(2)(A)  The  provisions  of  the  National  Environmen- 
tal Policy  Act  of  1969  shall  apply  to  actions  of  the  De- 
partment of  Defense  under  this  part  (i)  during  the 
process  of  property  disposal,  and  (11)  during  the  proc- 
ess of  relocating  f imctions  from  a  military  installation 
being  closed  or  realigned  to  another  military  installa- 
tion after  the  receiving  installation  has  been  selected 
but  before  the  f imctions  are  relocated. 

"(B)  In  appljing  the  provisions  of  the  National  Envi- 
ronmental Policy  Act  of  1969  to  the  processes  referred 
to  in  subparagraph  (A),  the  Secretary  of  Defense  and 
the  Secretary  of  the  military  departments  concerned 
shall  not  have  to  consider— 

"(i)  the  need  for  closing  or  realigning  the  military 

installation  which  has  been  recommended  for  clo- 
sure or  realignment  by  the  Commission: 
"(ii)  the  need  for  transferring  functions  to  any 

military  installation  which  has  been  selected  as  the 

receiving  installation;  or 

"(iii)  military  installations  alternative  to  those  rec- 
ommended or  selected. 

"(3)  A  civil  action  for  Judicial  review,  with  respect  to 
any  requirement  of  the  National  Environmental 
Policy  Act  of  1969  to  the  extent  such  Act  is  applicable 
under  paragraph  (2).  of  any  act  or  failure  to  act  by  the 
Department  of  Defense  during  the  closing,  realigning, 
or  relocating  of  functions  referred  to  in  clauses  (i)  and 
(ii)  of  paragraph  (2)(A),  may  not  be  brought  more 
than  60  days  after  the  date  of  such  act  or  failure  to 
act. 

"(d)  Waiver.— The  Secretary  of  Defense  may  close 
or  realign  military  installations  under  this  part  with- 
out regard  to— 

"(1)  any  provision  of  law  restricting  the  use  of 

funds  for  closing  or  realigning  military  installations 

included  in  any  appropriations  or  authorization  Act; 

and 
"(2)  sections  2662  and  2687  of  title  10,  United 

States  Code. 
"SEC.  2906.  ACCOUNT 

"(a)  In  General.- (1)  There  is  hereby  established  on 
the  books  of  the  Treasury  an  account  to  be  known  as 
the  'Department  of  Defense  Base  Closure  Account 
1990'  which  shall  be  administered  by  the  Secretary  as 
a  single  account. 

"(2)  There  shall  be  deposited  into  the  Accoimt— 
"(A)  funds  authorized  for  and  appropriated  to  the 

Account; 


"(B)  any  funds  that  the  Secretary  may,  subject  to 
approval  in  an  appropriation  Act,  transfer  to  the  Ac- 
coimt from  funds  appropriated  to  the  Department 
of  Defense  for  any  purpose,  except  that  such  funds 
may  be  transferred  only  after  the  date  on  which  the 
Secretary  transmits  written  notice  of,  and  justifica- 
tion for,  such  transfer  to  the  congressional  defense 
committees;  and 

"(C)  except  as  provided  in  subsection  (d),  proceeds 
received  from  the  transfer  or  disposal  of  any  proper- 
ty at  a  military  installation  closed  or  realigned  under 
this  part. 

"(b)  Use  op  Funds.- (1)  The  Secretary  may  use  the 
funds  in  the  Account  only  for  the  purposes  described 
in  section  2905(a). 

"(2)  When  a  decision  is  made  to  use  funds  in  the  Ac- 
count to  carry  out  a  construction  project  under  section 
2905(a)  and  the  cost  of  the  project  will  exceed  the 
maximum  amount  authorized  by  law  for  a  minor  mili- 
tary construction  project,  the  Secretary  shall  notify  in 
writing  the  congressional  defense  committees  of  the 
nature  of,  and  justification  for,  the  project  and  the 
amount  of  expenditures  for  such  project.  Any  such 
construction  project  may  be  carried  out  without 
regard  to  section  2802(a)  of  title  10,  United  States 
Code. 

"(c)  Reports.— (1)  No  later  than  60  days  after  the 
end  of  each  fiscal  year  in  which  the  Secretary  carries 
out  activities  under  this  part,  the  Secretary  shall 
transmit  a  report  to  the  congressional  defense  commit- 
tees of  the  amount  and  nature  of  the  deposits  into, 
and  the  expenditures  from,  the  Account  during  such 
fiscal  year  and  of  the  amount  and  nature  of  other  ex- 
penditures made  pursuant  to  section  2905(a)  during 
such  fiscal  year. 

"(2)  Unobligated  funds  which  remain  in  the  Account 
after  the  termination  of  the  Commission  shall  be  held 
in  the  Account  until  transferred  by  law  after  the  con- 
gressional defense  committees  receive  the  report 
transmitted  under  paragraph  (3). 

"(3)  No  later  than  60  days  after  the  termination  of 
the  Commission,  the  Secretary  shall  transmit  to  the 
congressional  defense  committees  a  report  containing 
an  accounting  of — 

"(A)  all  the  funds  deposited  into  and  expended 
from  the  Account  or  otherwise  expended  under  this 
part;  and 

"(B)  any  amount  remaining  in  the  Account. 
"(d)  Disposal  or  Transper  op  Commissary  Stores 
AND  Property  Purchased  With  Nonappropriated 
Funds.— (1)  In  the  case  of  the  transfer  or  disposal 
under  this  part  of  any  real  property  or  facility  that 
was  acquired,  constructed,  or  improved  (in  whole  or  in 
part)  with  funds  described  in  paragraph  (2),  a  portion 
of  the  proceeds  equal  to  the  total  amount  of  the  funds 
so  used  shall  be  deposited  in  the  reserve  account  estab- 
lished under  section  204(b)(4)(C)  of  the  Defense  Au- 
thorization Amendments  and  Base  Closure  and  Re- 
alignment Act  [Pub.  L.  100-526,  set  out  below].  The 
Secretary  may  use  amounts  in  the  account  (in  such  an 
aggregate  amount  as  is  provided  in  advance  in  appro- 
priation Acts)  for  the  purpose  of  acquiring,  construct- 
ing, or  improving  commissary  stores  and  nonappro- 
priated fund  instrumentalities. 

"(2)  The  funds  referred  to  in  paragraph  (1)  are 
funds  received  f rom— 

"(A)  the  adjustment  of,  or  surcharge  on,  selling 
prices  at  commissary  stores  fixed  under  section  2685 
of  title  10,  United  States  Code;  or 

"(B)  a  nonappropriated  fund  instrumentality. 
"(3)  As  used  in  this  subsection,  the  term  'nonappro- 
priated fund  instrumentality'  means  an  instrumentali- 
ty of  the  United  States  under  the  jurisdiction  of  the 
Armed  Forces  (including  the  Army  and  Air  Force  Ex- 
change Service,  the  Navy  Resale  and  Services  Support 
Office,  and  the  BAarine  Corps  exchanges)  which  is  con- 
ducted for  the  comfort,  pleasure,  contentment,  or 
physical  or  mental  improvement  of  members  of  the 
Armed  Forces. 
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"(d)C(e)]  Account  Exclusive  Source  of  Funds  for 
Environmental  Restoration  Projects.— Except  for 
funds  deposited  into  the  Account  under  subsection  (a), 
funds  appropriated  to  the  Department  of  Defense  may 
not  be  used  for  purposes  described  in  section 
2905(a)(1)(C).  The  prohibition  in  this  subsection  shall 
expire  upon  the  termination  of  the  authority  of  the 
Secretary  to  carry  out  a  closure  or  realignment  under 
this  part. 

"SEC.  2907.  REPORTS 

"As  part  of  the  budget  request  for  fiscal  year  1993 
and  for  each  fiscal  year  thereafter  for  the  Department 
of  Defense,  the  Secretary  shall  transmit  to  the  con- 
gressional defense  committees  of  Congress— 

"(Da  schedule  of  the  closure  and  realignment  ac- 
tions to  be  carried  out  under  this  part  in  the  fiscal 
year  for  which  the  request  is  made  and  an  estimate 
of  the  total  expenditures  required  and  cost  savings 
to  be  achieved  by  each  such  closure  and  realignment 
and  of  the  time  period  in  which  these  savings  are  to 
be  achieved  in  each  case,  together  with  the  Secre- 
tary's assessment  of  the  environmental  effects  of 
such  actions;  and 

"(2)  a  description  of  the  military  installations,  in- 
cluding those  under  construction  and  those  planned 
for  construction,  to  which  f imctions  are  to  be  trans- 
ferred as  a  result  of  such  closures  and  realignments, 
together  with  the  Secretary's  assessment  of  the  en- 
vironmental effects  of  such  transfers. 

"SEC.  2908.  CONGRESSIONAL  CONSIDERATION 
OP  COMMISSION  REPORT 
"(a)  Terms  of  the  Resolution.— For  purposes  of  sec- 
tion 2904(b),  the  term  'joint  resolution'  means  only  a 
joint  resolution  which  is  introduced  within  the  10-day 
period  beginning  on  the  date  on  which  the  President 
transmits  the  report  to  the  Congress  under  section 
2903(e),  and— 

"(1)  which  does  not  have  a  preamble; 
"(2)  the  matter  after  the  resolving  clause  of  which 
is  as  follows:  'That  Congress  disapproves  the  recom- 
mendations of  the  Defense  Base  Closure  and  Re- 
alignment Commission  as  submitted  by  the  Presi- 
dent on '.  the  blank  space  being  filled  in  with 

the  appropriate  date;  and 

"(3)  the  title  of  which  is  as  follows:  'Joint  resolu- 
tion disapproving  the  recommendations  of  the  De- 
fense Base  Closure  and  Realignment  Commission.'. 
"(b)  Referral.— A  resolution  described  in  subsection 
(a)  that  is  introduced  in  the  House  of  Representatives 
shall  be  referred  to  the  Committee  on  Armed  Services 
of  the  House  of  Representatives.  A  resolution  de- 
scribed in  subsection  (a)  introduced  in  the  Senate 
shall  be  referred  to  the  Committee  on  Armed  Services 
of  the  Senate. 

"(c)  Discharge.— If  the  committee  to  which  a  resolu- 
tion described  in  subsection  (a)  is  referred  has  not  re- 
ported such  resolution  (or  an  identical  resolution)  by 
the  end  of  the  20-day  period  beginning  on  the  date  on 
which  the  President  transmits  the  report  to  the  Con- 
gress imder  section  2903(e),  such  committee  shall  be, 
at  the  end  of  such  period,  discharged  from  further 
consideration  of  such  resolution,  and  such  resolution 
shall  be  placed  on  the  appropriate  calendar  of  the 
House  involved. 

"(d)  Consideration.— (1)  On  or  after  the  third  day 
after  the  date  on  which  the  committee  to  which  such 
a  resolution  is  referred  has  reported,  or  has  been  dis- 
charged (under  subsection  (c))  from  further  consider- 
ation of.  such  a  resolution,  it  is  in  order  (even  though 
a  previous  motion  to  the  same  effect  has  been  dis- 
agreed to)  for  any  Member  of  the  respective  House  to 
move  to  proceed  to  the  consideration  of  the  resolution. 
A  Member  may  make  the  motion  only  on  the  day  after 
the  calendar  day  on  which  the  Member  announces  to 
the  House  concerned  the  Member's  intention  to  make 
the  motion,  except  that,  in  the  case  of  the  House  of 
Representatives,  the  motion  may  be  made  without 
such  prior  announcement  if  the  motion  is  made  by  di- 
rection of  the  committee  to  which  the  resolution  was 


referred.  All  points  of  order  against  the  resolution 
(and  against  consideration  of  the  resolution)  are 
waived.  The  motion  is  highly  privileged  in  the  House 
of  Representatives  and  is  privileged  in  the  Senate  and 
is  not  debatable.  The  motion  is  not  subject  to  amend- 
ment, or  to  a  motion  to  postpone,  or  to  a  motion  to 
proceed  to  the  consideration  of  other  business.  A 
motion  to  reconsider  the  vote  by  which  the  motion  is 
agreed  to  or  disagreed  to  shall  not  be  in  order.  If  a 
motion  to  proceed  to  the  consideration  of  the  resolu- 
tion is  agreed  to,  the  respective  House  shall  immedi- 
ately proceed  to  consideration  of  the  joint  resolution 
without  intervening  motion,  order,  or  other  business, 
and  the  resolution  shall  remain  the  unfinished  busi- 
ness of  the  respective  House  until  disposed  of. 

"(2)  Debate  on  the  resolution,  and  on  all  debatable 
motions  and  appeals  in  connection  therewith,  shall  be 
limited  to  not  more  than  2  hours,  which  shall  be  divid- 
ed equally  between  those  favoring  and  those  opposing 
the  resolution.  An  amendment  to  the  resolution  is  not 
in  order.  A  motion  further  to  limit  debate  is  in  order 
and  not  debatable.  A  motion  to  postpone,  or  a  motion 
to  proceed  to  the  consideration  of  other  business,  or  a 
motion  to  recommit  the  resolution  is  not  in  order.  A 
motion  to  reconsider  the  vote  by  which  the  resolution 
is  agreed  to  or  disagreed  to  is  not  in  order. 

"(3)  Immediately  following  the  conclusion  of  the 
debate  on  a  resolution  described  in  subsection  (a)  and 
a  single  quorum  call  at  the  conclusion  of  the  debate  if 
requested  in  accordance  with  the  rules  of  the  appro- 
priate House,  the  vote  on  final  passage  of  the  resolu- 
tion shall  occur. 

"(4)  Appeals  from  the  decisions  of  the  Chair  relating 
to  the  application  of  the  rules  of  the  Senate  or  the 
House  of  Representatives,  as  the  case  may  be,  to  the 
procedure  relating  to  a  resolution  described  in  subsec- 
tion (a)  shall  be  decided  without  debate. 

"(e)  Consideration  by  Other  House.— (1)  If,  before 
the  passage  by  one  House  of  a  resolution  of  that 
House  described  in  subsection  (a),  that  House  receives 
from  the  other  House  a  resolution  described  in  subsec- 
tion (a),  then  the  following  procedures  shall  apply: 
"(A)  The  resolution  of  the  other  House  shall  not 
be  referred  to  a  committee  and  may  not  be  consid- 
ered in  the  House  receiving  it  except  in  the  case  of 
final  passage  as  provided  in  subparagraph  (B)(ii). 

"(B)  With  respect  to  a  resolution  described  in  sub- 
section (a)  of  the  House  receiving  the  resolution— 
"(i)  the  procedure  in  that  House  shall  be  the 
same  as  if  no  resolution  had  been  received  from 
the  other  House;  but 

"(ii)  the  vote  on  final  passage  shall  be  on  the  res- 
olution of  the  other  House. 
"(2)  Upon  disposition  of  the  resolution  received  from 
the  other  House,  it  shall  no  longer  be  in  order  to  con- 
sider the  resolution  that  originated  in  the  receiving 
House. 

"(f)  Rules  of  the  Senate  and  House.— This  section  is 
enacted  by  Congress— 

"(1)  as  an  exercise  of  the  rulemaking  power  of  the 
Senate  and  House  of  Representatives,  respectively, 
and  as  such  it  is  deemed  a  part  of  the  rules  of  each 
House,  respectively,  but  applicable  only  with  respect 
to  the  procedure  to  be  followed  in  that  House  in  the 
case  of  a  resolution  described  in  subsection  (a),  and 
it  supersedes  other  rules  only  to  the  extent  that  it  is 
inconsistent  with  such  rules;  and 

"(2)  with  full  recognition  of  the  constitutional 
right  of  either  House  to  change  the  rules  (so  far  as 
relating  to  the  procedure  of  that  House)  at  any  time, 
in  the  same  manner,  and  to  the  same  extent  as  in 
the  case  of  any  other  rule  of  that  House. 

"SEC.  2909.  RESTRICTION  ON  OTHER  BASE  CLO- 
SURE AUTHORITY 
"(a)  In  General.— Except  as  provided  in  subsection 
(c),  during  the  period  beginning  on  the  date  of  the  en- 
actment of  this  Act  [Nov.  5,  1990]  and  ending  on  De- 
cember 31,  1995,  this  part  shall  be  the  exclusive  au- 
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thority  for  selecting  for  closure  or  realignment,  or  for 
carrying  out  any  closure  or  realignment  of,  a  military 
installation  inside  the  United  States. 

"(b)  Restriction.— Except  as  provided  in  subsection 
(c),  none  of  the  funds  available  to  the  Department  of 
Defense  may  be  used,  other  than  under  this  part, 
during  the  period  specified  in  subsection  (a)— 

"(1)  to  identify,  through  any  transmittal  to  the 
Congress  or  through  any  other  public  announce- 
ment or  notification,  any  military  installation  inside 
the  United  States  as  an  installation  to  be  closed  or 
realigned  or  as  an  installation  imder  consideration 
for  closure  or  realignment;  or 

"(2)  to  carry  out  any  closure  or  realignment  of  a 
military  installation  inside  the  United  States. 
"(c)  Exception.— Nothing  in  this  part  affects  the  au- 
thority of  the  Secretary  to  carry  out— 

"(1)  closures  and  realignments  imder  title  II  of 
Public  Law  100-526  [set  out  below];  and 

"(2)  closures  and  realignments  to  which  section 
2687  of  title  10,  United  States  Code,  is  not  applica- 
ble, including  closures  and  realignments  carried  out 
for  reasons  of  national  security  or  a  military  emer- 
gency referred  to  in  subsection  (c)  of  such  section. 

"SEC.  2910.  DEFINITIONS 
"As  used  in  this  part: 

"(1)  The  term  'Account'  means  the  Department  of 
Defense  Base  Closure  Account  1990  established  by 
section  2906(a)(1). 

"(2)  The  term  'congressional  defense  committees' 
means  the  Committees  on  Armed  Services  and  the 
Committees  on  Appropriations  of  the  Senate  and  of 
the  House  of  Representatives. 

"(3)  The  term  'Commission'  means  the  Commis- 
sion established  by  section  2902. 

"(4)  The  term  'military  installation'  means  a  base, 
camp,  post,  station,  yard,  center,  homeport  facility 
for  any  ship,  or  other  activity  under  the  jiuisdiction 
of  the  Department  of  Defense,  including  any  leased 
facility.  Such  term  does  not  include  any  facility  used 
primarily  for  civil  works,  rivers  and  harbors  projects, 
flood  control,  or  other  projects  not  under  the  pri- 
mary jurisdiction  or  control  of  the  Department  of 
Defense. 

"(5)  The  term  'realignment'  includes  any  action 
which  both  reduces  and  relocates  fimctions  and  civil- 
ian personnel  positions  but  does  not  include  a  reduc- 
tion in  force  resulting  from  workload  adjustments, 
reduced  personnel  or  funding  levels,  or  skill  imbal- 
ances. 

"(6)  The  term  'Secretary'  means  the  Secretary  of 
"D  ef  ense 

"(7)  The  term  'United  States'  means  the  50  States, 
the  District  of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  Guam,  the  Virgin  Islands,  American 
Samoa,  and  any  other  commonwealth,  territory,  or 
possession  of  the  United  States. 
"SEC.  2911.  CLARIFYING  AMENDMENT 
"[Amended  this  section.]" 

[For  effective  date  of  amendments  by  section 
344(b)(1)  of  Pub.  L.  102-190  to  section  2906  of  Pub.  L. 
101-510,  set  out  above,  see  Effective  Date  of  1991 
Amendments  by  Section  344  of  Pub.  L.  102-190  note 
set  out  above.] 

[Section  2821(h)(2)  of  Pub.  L.  102-190  provided  that: 
"The  amendment  made  by  paragraph  (1)  [amending 
section  2910  of  Pub.  L.  101-510  set  out  above]  shall 
take  effect  as  of  November  5,  1990,  and  shall  apply  as 
if  it  had  been  included  in  section  2910(4)  of  the  De- 
fense Base  Closure  and  Realignment  Act  of  1990  [sec- 
tion 2910  of  Pub.  L.  101-510]  on  that  date."] 

[Section  2827(a)(3)  of  Pub.  L.  102-190  provided  that: 
"The  amendments  made  by  this  subsection  [amending 
sections  2905  and  2906  of  Pub.  L.  101-510  set  out 
above]  shall  take  effect  on  the  date  of  the  enactment 
of  this  Act  [Dec.  5, 1991]."] 

[References  in  laws  to  the  rates  of  pay  for  GS-16, 
17,  or  18,  or  to  maximimi  rates  of  pay  under  the  Gen- 
eral Schedule,  to  be  considered  references  to  rates 


payable  imder  specified  sections  of  Title  5,  Govern- 
ment Organization  and  Employees,  see  section  529 
[title  I,  §  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a 
note  imder  section  5376  of  Title  5.] 

Closure  of  Foreign  Military  Installations 

Section  2921  of  Pub.  L.  101-510,  as  amended  by  Pub. 
L.  102-190,  div.  A,  title  III,  §  344(b)(2),  Dec.  5,  1991, 105 
Stat.  1345,  provided  that: 

"(a)  Sense  of  Congress.— It  is  the  sense  of  the  Con- 
gress that— 

"(1)  the  termination  of  military  operations  by  the 
United  States  at  military  installations  outside  the 
United  States  should  be  accomplished  at  the  discre- 
tion of  the  Secretary  of  Defense  at  the  earliest  op- 
portunity; 

"(2)  in  providing  for  such  termination,  the  Secre- 
tary of  Defense  should  take  steps  to  ensure  that  the 
United  States  receives,  through  direct  pajnnent  or 
otherwise,  consideration  equal  to  the  fair  market 
value  of  the  improvements  made  by  the  United 
States  at  facilities  that  will  be  released  to  host  coun- 
tries; 

"(3)  the  Secretary  of  Defense,  acting  through  the 
military  component  commands  or  the  sub-unified 
commands  to  the  combatant  commands,  should  be 
the  lead  official  in  negotiations  relating  to  determin- 
ing and  receiving  such  consideration;  and 

"(4)  the  determination  of  the  fair  market  value  of 
such  improvements  released  to  host  countries  in 
whole  or  in  part  by  the  United  States  should  be  han- 
dled on  a  facility-by-facility  basis. 
"(b)  Residual  Value.— (1)  For  each  installation  out- 
side the  United  States  at  which  military  operations 
were  being  carried  out  by  the  United  States  on  Octo- 
ber 1,  1990,  the  Secretary  of  Defense  shall  transmit, 
by  no  later  than  June  1,  1991,  an  estimate  of  the  fair 
market  value,  as  of  January  1,  1991,  of  the  improve- 
ments made  by  the  United  States  at  facilities  at  each 
such  installation. 
"(2)  For  purposes  of  this  section: 

"(A)  The  term  'fair  market  value  of  the  improve- 
ments' means  the  value  of  improvements  determined 
by  the  Secretary  on  the  basis  of  their  highest  use. 

"(B)  The  term  'improvements'  includes  new  con- 
struction of  facilities  and  all  additions,  improve- 
ments, modifications,  or  renovations  made  to  exist- 
ing facilities  or  to  real  property,  without  regard  to 
whether  they  were  carried  out  with  appropriated  or 
nonappropriated  funds. 

"(c)  Establishment  of  Special  Account.— (1)  There 
is  established  on  the  books  of  the  Treasury  a  special 
account  to  be  known  as  the  'Department  of  Defense 
Overseas  Military  Facility  Investment  Recovery  Ac- 
count'. Except  as  provided  in  subsection  (d),  amounts 
paid  to  the  United  States,  pursuant  to  any  treaty, 
status  of  forces  agreement,  or  other  international 
agreement  to  which  the  United  States  is  a  party,  for 
the  residual  value  of  real  property  or  improvements  to 
real  property  used  by  civilian  or  military  personnel  of 
the  Department  of  Defense  shall  be  deposited  into 
such  account. 

"(2)  Money  deposited  in  the  Department  of  Defense 
Overseas  Military  Facility  Investment  Recovery  Ac- 
count shall  be  available  to  the  Secretary  of  Defense 
for  pasnnent,  as  provided  in  appropriation  Acts,  of 
costs  incurred  by  the  Department  of  Defense  in  con- 
nection with  facility  maintenance  and  repair  and  envi- 
ronmental restoration  at  military  installations  in  the 
United  States.  Funds  in  the  Account  shall  remain 
available  until  expended. 

"(d)  Amounts  Corresponding  to  the  Value  of  Prop- 
erty Purchased  With  Nonappropriated  Funds.— (1) 
In  the  case  of  a  payment  referred  to  in  subsection 
(c)(1)  for  the  residual  value  of  real  property  or  im- 
provements at  an  overseas  military  facility,  the  por- 
tion of  the  payment  that  is  equal  to  the  value  of  the 
improvements  carried  out  with  nonappropriated  funds 
shall  be  deposited  in  the  reserve  account  established 
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under  section  204(b)(4)(C)  of  the  Defense  Authoriza- 
tion Amendments  and  Base  Closure  and  Realignment 
Act  [Pub.  L.  100-526.  set  out  below].  The  Secretary 
may  use  amounts  in  the  account  (in  such  an  aggregate 
amoimt  as  is  provided  in  advance  by  appropriation 
Acts)  for  the  purpose  of  acquiring,  constructing,  or  im- 
proving commissary  stores  and  nonappropriated  fimd 
instrumentalities. 
"(2)  As  used  in  this  subsection: 

"(A)  The  term  'nonappropriated  funds'  means 
f imds  received  f rom— 

"(i)  the  adjustment  of,  or  surcharge  on,  selling 
prices  at  commissary  stores  fixed  under  section 
2685  of  title  10,  United  States  Code;  or 

"(ii)  a  nonappropriated  fimd  instrumentality. 
"(B)  The  term  'nonappropriated  fund  instrumen- 
tality' means  an  instrumentality  of  the  United 
States  under  the  Jurisdiction  of  the  Armed  Forces 
(including  the  Army  and  Air  Force  Exchange  Serv- 
ice, the  Navy  Resale  and  Services  Support  Office, 
and  the  Marine  Corps  exchanges)  which  is  conduct- 
ed for  the  comfort,  pleasure,  contentment,  or  physi- 
cal or  mental  improvement  of  members  of  the 
Armed  Forces." 

[For  effective  date  of  amendment  by  section 
344(b)(2)  of  Pub.  L.  102-190  to  section  2921  of  Pub.  L. 
101-510,  set  out  above,  see  Effective  Date  of  1991 
Amendments  by  Section  344  of  Pub.  L.  102-190  note 
set  out  above.] 

Task  Force  Report 

Section  2923(c)  of  Pub.  L.  101-510  provided  that: 
"(1)  Not  later  than  12  months  after  the  date  of  the 
enactment  of  this  Act  [Nov.  5,  1990],  the  Secretary  of 
Defense  shall  submit  to  Congress  a  report  containing 
the  findings  and  recommendations  of  the  task  force 
established  under  paragraph  (2)  concerning— 

"(A)  ways  to  improve  interagency  coordination, 
within  existing  laws,  regulations,  and  administrative 
policies,  of  environmental  response  actions  at  mili- 
tary installations  (or  portions  of  installations)  that 
are  being  closed,  or  are  scheduled  to  be  closed,  pur- 
suant to  title  U  of  the  Defense  Authorization 
Amendments  and  Base  Closure  and  Realignment  Act 
(Public  Law  100-526)  [set  out  below];  and 

"(B)  ways  to  consolidate  and  streamline,  within  ex- 
isting laws  and  regulations,  the  practices,  policies, 
and  administrative  procedures  of  relevant  Federal 
and  State  agencies  with  respect  to  such  environmen- 
tal response  actions  so  as  to  enable  those  actions  to 
be  carried  out  more  expeditiously. 
"(2)  There  is  hereby  established  an  environmental 
response  task  force  to  make  the  findings  and  recom- 
mendations, and  to  prepare  the  report,  required  by 
paragraph  (1).  The  task  force  shall  consist  of  the  fol- 
lowing (or  their  designees): 

"(A)  The  Secretary  of  Defense,  who  shall  be  chair- 
man of  the  task  force. 
"(B)  The  Attorney  General. 

"(C)  The  Administrator  of  the  General  Services 
Administration. 

"(D)  The  Administrator  of  the  Environmental  Pro- 
tection Agency. 

"(E)  The  Chief  of  Engineers,  Department  of  the 
Army. 

"(F)  A  representative  of  a  State  environmental 
protection  agency,  appointed  by  the  head  of  the  Na- 
tional Governors  Association. 

"(G)  A  representative  of  a  State  attorney  general's 
office,  appointed  by  the  head  of  the  National  Asso- 
ciation of  Attorney  Generals. 

"(H)  A  representative  of  a  public-interest  environ- 
mental organization,  appointed  by  the  Speaker  of 
the  House  of  Representatives." 

Community  Preference  Consideration  in  Closure 
AND  Realignment  of  Military  Installations 

Section  2924  of  Pub.  L.  101-510  provided  that:  "In 
any   process   of   selecting   any   military   installation 


inside  the  United  States  for  closure  or  realignment, 
the  Secretary  of  Defense  shall  take  such  steps  as  are 
necessary  to  assure  that  special  consideration  and  em- 
phasis is  given  to  any  official  statement  from  a  unit  of 
general  local  government  adjacent  to  or  within  a  mili- 
tary installation  requesting  the  closure  or  realignment 
of  such  installation." 

Contracts  for  Certain  Environmental  Restoration 
Activities 

Section  2926  of  Pub.  L.  101-510  provided  that: 
"(a)  Establishment  of  Model  Program.— Not  later 
than  90  days  after  the  date  of  enactment  of  this  Act 
[Nov.  5, 1990],  the  Secretary  of  Defense  shall  establish 
a  model  program  to  improve  the  efficiency  and  effec- 
tiveness of  the  base  closure  environmental  restoration 
program. 

"(b)  Administrator  of  PROGRAM.->The  Secretary 
shall  designate  the  Deputy  Assistant  Secretary  of  De- 
fense for  Environment  as  the  Administrator  of  the 
model  program  referred  to  in  subsection  (a).  The 
Deputy  Assistant  Secretary  shall  report  to  the  Secre- 
tary of  Defense  through  the  Under  Secretary  of  De- 
fense for  Acquisition. 

"(c)  Applicability.— This  section  shall  apply  to  envi- 
ronmental restoration  activities  at  installations  select- 
ed by  the  Secretary  pursuant  to  the  provisions  of  sub- 
section (d)(1). 

"(d)  Program  Requirebsents.- In  carrying  out  the 
model  program,  the  Secretary  of  Defense  shall: 

"(1)  Designate  for  the  model  program  two  installa- 
tions under  his  jurisdiction  that  have  been  designat- 
ed for  closure  pursuant  to  the  Defense  Authoriza- 
tion Amendments  and  Base  Closure  and  Realign- 
ment Act  (Public  Law  100-526)  [see  Short  Title  of 
1988  Amendment  note  above]  and  for  which  prelimi- 
nary assessments,  site  inspections,  and  Environmen- 
tal Impact  Statements  required  by  law  or  regulation 
have  been  completed.  The  Secretary  shall  designate 
only  those  installations  which  have  satisfied  the  re- 
quirements of  section  204  of  the  Defense  Authoriza- 
tion Amendments  and  Base  Closure  and  Realign- 
ment Act  (Public  Law  100-526)  [set  out  below]. 

"(2)  Compile  a  prequalification  list  of  prospective 
contractors  for  solicitation  and  negotiation  in  ac- 
cordance with  the  procedures  set  forth  in  title  IX  of 
the  Federal  Property  and  Administrative  Services 
Act  (Public  Law  92-582;  40  U.S.C.  541  et  seq.,  as 
amended)  [probably  means  title  IX  of  the  Federal 
Property  and  Administrative  Services  Act  of  1949. 
act  June  30,  1949].  Such  contractors  shall  satisfy  all 
applicable  statutory  and  regulatory  requirements.  In 
addition,  the  contractor  selected  for  one  of  the  two 
installations  under  this  program  shall  indemnify  the 
Federal  Government  against  all  liabilities,  claims, 
penalties,  costs,  and  damages  caused  by  (A)  the  con- 
tractor's breach  of  any  term  or  provision  of  the  con- 
tract; and  (B)  any  negligent  or  willful  act  or  omis- 
sion of  the  contractor,  its  employees,  or  its  subcon- 
tractors in  the  performance  of  the  contract. 

"(3)  Within  180  days  after  the  date  of  enactment 
of  this  Act  [Nov.  5,  1990],  solicit  proposals  from 
qualified  contractors  for  response  action  (as  defined 
under  section  101  of  the  Comprehensive  Environ- 
mental Response,  Compensation,  and  Liability  Act 
of  1980  (42  U.S.C.  9601))  at  the  installations  desig- 
nated under  paragraph  (1).  Such  solicitations  and 
proposals  shall  include  the  following: 

"(A)  Proposals  to  perform  response  action.  Such 
proposals  shall  include  provisions  for  receiving  the 
necessary  authorizations  or  approvals  of  the  re- 
sponse action  by  appropriate  Federal,  State,  or 
local  agencies. 

"(B)  To  the  maximum  extent  possible,  provisions 
offered  by  single  prime  contractors  to  perform  all 
phases  of  the  response  action,  using  performance 
specifications  supplied  by  the  Secretary  of  Defense 
and  including  any  safeguards  the  Secretary  deems 
essential  to  avoid  conflict  of  interest. 
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"(4)  Evaluate  bids  on  the  basis  of  price  and  other 
evaluation  criteria. 

"(5)  Subject  to  the  availability  of  authorized  and 
appropriated  funds  to  the  Department  of  Defense* 
make  contract  awards  for  response  action  within  120 
days  after  the  solicitation  of  proposals  pursuant  to 
paragraph  (3)  for  the  response  action,  or  within  120 
days  after  receipt  of  the  necessary  authorizations  or 
approvals  of  the  response  action  by  appropriate  Fed- 
eral, State,  or  local  agencies,  whichever  is  later. 
"(e)  Application  op  Section  120  of  CERCLA.— Ac- 
tivities of  the  model  program  shall  be  carried  out  sub- 
ject to,  and  in  a  manner  consistent  with,  section  120 
(relating  to  Federal  facilities)  of  the  Comprehensive 
Environmental  Response,  Compensation,  and  Liability 
Act  of  1980  (42  U.S.C.  9620). 

"(f)  Expedited  Agreements.— The  Secretary  shall, 
with  the  concurrence  of  the  Administrator  of  the  En- 
vironmental Protection  Agency,  assure  compliance 
with  all  applicable  Federal  statutes  and  regulations 
and,  in  addition,  take  all  reasonable  and  appropriate 
measures  to  expedite  all  necessary  administrative  deci- 
sions, agreements,  and  concurrences. 

"(g)  Report.— The  Secretary  of  Defense  shall  in- 
clude a  description  of  the  progress  made  during  the 
preceding  fiscal  year  in  implementing  and  accomplish- 
ing the  goals  of  this  section  within  the  annual  report 
to  Congress  required  by  section  2706  of  title  10,  United 
States  Code. 

"(h)  Applicability  of  Existing  Law.— Nothing  in 
this  section  affects  or  modifies,  in  any  way,  the  obliga- 
tions or  liability  of  any  person  under  other  Federal  or 
State  law,  including  common  law,  with  respect  to  the 
disposal  or  release  of  hazardous  substances  or  pollut- 
ants or  contaminants  as  defined  under  section  101  of 
the  Comprehensive  Environmental  Response,  Com- 
pensation, and  Liability  Act  of  1980  (42  U.S.C.  9601)." 

Consideration  of  Department  of  Defense  Housing 
FOR  Coast  Guard 

Pub.  L.  101-225,  title  II,  §216,  Dec.  12,  1989,  103 
Stat.  1915,  provided  that:  "Notwithstanding  any  other 
provision  of  law,  the  Coast  Guard  is  deemed  to  be  an 
instrumentality  within  the  Department  of  Defense  for 
the  purposes  of  section  204(b)  of  the  Defense  Authori- 
zation Amendments  and  Base  Closure  and  Realign- 
ment Act  [Pub.  L.  100-526]  (10  U.S.C.  2687  [note])." 

Five- Year  Plan  for  Environmental  Restoration  at 
Bases  To  Be  Closed 

Pub.  L.  101-189,  div.  A,  title  III,  §  353,  Nov,  29,  1989. 
103  Stat.  1423,  provided  that: 

"(a)  Plan.— The  Secretary  of  Defense  shall  develop  a 
comprehensive  five-year  plan  for  environmental  resto- 
ration at  military  installations  that  will  be  closed  or 
realigned  during  fiscal  years  1991  through  1995,  pursu- 
ant to  title  II  of  the  Defense  Authorization  Amend- 
ments and  Base  Closure  and  Realignment  Act  (Public 
Law  100-526;  102  Stat.  2627)  [set  out  below].  The  plan 
shall  cover— 

"(1)  the  environmental  restoration  activities  that 
the  Secretary  plans  to  carry  out  each  year  at  the  in- 
stallations; 

"(2)  the  fimding  requirements  needed  for  such  ac- 
tivities; and 

"(3)  such  other  information  as  the  Secretary  con- 
siders appropriate. 

"(b)  Report.— At  the  same  time  the  President  sub- 
mits to  Congress  the  budget  for  fiscal  year  1991  (pur- 
suant to  section  1105  of  title  31,  United  States  Code), 
the  Secretary  of  Defense  shall  submit  to  the  Commit- 
tees on  Armed  Services  of  the  Senate  and  House  of 
Representatives  a  report  on  the  five-year  plan  re- 
quired under  subsection  (a).  The  report  shall  include 
an  itemization  of  the  funding  requirements  specified 
in  the  plan  for  environmental  restoration  activities 
during  fiscal  year  1991." 


Prohibition  on  Reducing  End  Strength  Levels  for 
Medical  Personnel  as  a  Result  of  Base  Closures 
AND  Realignments 

Pub.  L.  101-189,  div.  A,  title  VII,  §  723,  Nov.  29,  1989. 
103  Stat.  1478,  provided  that: 

"(a)  Prohibition.— The  end  strength  levels  for  medi- 
cal personnel  for  each  component  of  the  Armed 
Forces,  and  the  number  of  civilian  personnel  of  the 
Department  of  Defense  assigned  to  military  medical 
facilities,  may  not  be  reduced  as  a  result  of  the  closure 
or  realignment  of  a  military  installation  under  section 
2687  of  title  10.  United  States  Code,  or  title  II  of  the 
Defense  Authorization  Amendments  and  Base  Closure 
and  Realignment  Act  (Public  Law  100-526;  10  U.S.C. 
2687  note). 

"(b)  Medical  Personnel  Defined.— For  purposes  of 
subsection  (a),  the  term  'medical  personnel'  has  the 
meaning  given  that  term  in  subparagraph  (D)  of  sec- 
tion 115(b)(1)  of  title  10,  United  States  Code." 

Use  of  Closed  Bases  for  Prisons  and  Drug 
Treatment  Facilities 

Pub.  L.  101-189,  div.  B,  title  XXVIII,  §  2832,  Nov.  29, 
1989, 103  Stat.  1660,  provided  that: 
"(a)  Findings.— The  Congress  finds  that— 

"(1)  the  war  on  drugs  is  one  of  the  highest  prior- 
ities of  the  Federal  Government; 

"(2)  to  effectively  wage  the  war  on  drugs,  adequate 
penal  and  correctional  facilities  and  a  substantial  in- 
crease in  the  number  and  capacity  of  drug  treatment 
facilities  are  needed; 

"(3)  xinder  the  base  closure  process,  authorized  by 
title  II  of  the  Defense  Authorization  Amendments 
and  Base  Closure  and  Realignment  Act  (Public  Law 
100-526;  102  Stat.  2627)  [set  out  below],  86  military 
bases  are  scheduled  for  closure;  and 

"(4)  facilities  rendered  excess  by  the  base  closure 
process  should  be  seriously  considered  for  use  as 
prisons  and  drug  treatment  facilities,  as  appropriate. 
"(b)  Sense  of  Congress.— It  is  the  sense  of  Congress 
that  the  Secretary  of  Defense  should,  pursuant  to  the 
provisions  of  title  II  of  the  Defense  Authorization 
Amendments  and  Base  Closure  and  Realignment  Act, 
give  priority  to  making  real  property  (including  the 
improvements  thereon)  of  the  Department  of  Defense 
rendered  excess  or  surplus  as  a  result  of  the  recom- 
mendations of  the  Commission  on  Base  Realignment 
and  Closure  available  to  another  Federal  agency  or  a 
State  or  local  government  for  use  as  a  penal  or  correc- 
tional facility  or  as  a  drug  abuse  prevention,  treat- 
ment, or  rehabilitation  center." 

Notice  to  Local  and  State  Educational  Agencies 
of  Enrollment  Changes  Due  to  Base  Closures 
and  Realignments 

Pub.  L.  101-189,  div.  B,  title  XXVIII,  §  2833,  Nov.  29, 
1989, 103  Stat.  1661,  provided  that: 

"(a)  Identification  of  Enrollment  Changes.— (1) 
Not  later  than  January  1  of  each  year  in  which  any  ac- 
tivities necessary  to  close  or  realign  a  military  installa- 
tion under  title  II  of  the  Defense  Authorization 
Amendments  and  Base  Closure  and  Realignment  Act 
(Public  Law  100-526;  102  Stat.  2627)  [set  out  below] 
are  conducted,  the  Secretary  of  Defense  shall  identify, 
to  the  extent  practicable,  each  local  educational 
agency  that  will  experience  at  least  a  5-percent  in- 
crease or  at  least  a  10-percent  reduction  in  the  number 
of  dependent  children  of  members  of  the  Armed 
Forces  and  of  civilian  employees  of  the  Department  of 
Defense  enrolled  in  schools  imder  the  jurisdiction  of 
such  agency  during  the  next  academic  year  (compared 
with  the  nimiber  of  such  children  enrolled  in  such 
schools  during  the  preceding  year)  as  a  result  of  the 
closure  or  realignment  of  a  military  installation  under 
that  Act  [Pub.  L.  100-526,  see  Short  Title  of  1988 
Amendment  note  above]. 

"(2)  The  Secretary  shall  carry  out  this  subsection  in 
consultation  with  the  Secretary  of  Education. 
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"(b)  Notice  Required.— Not  later  than  30  days  after 
the  date  on  which  the  Secretary  of  Defense  identifies 
a  local  educational  agency  under  subsection  (a),  the 
Secretary  shall  transmit  a  written  notice  of  the  sched- 
ule for  the  closure  or  realignment  of  the  military  in- 
stallation affecting  that  local  educational  agency  to 
that  local  educational  agency  and  to  the  State  govern- 
ment education  agency  responsible  for  administering 
State  government  education  programs  involving  that 
local  educational  agency." 

Closure  and  Realignment  of  Military 
Installations 

Pub.  L.  100-526.  title  II,  Oct.  24.  1988,  102  Stat.  2627. 
as  amended  by  Pub.  L.  101-510.  div.  B,  title  XXIX. 
12923(b)(1).  Nov.  5.  1990.  104  Stat.  1821;  Pub.  L. 
102-190.  div.  A.  title  III.  §  344(a).  Dec.  5,  1991, 105  Stat. 
1344,  provided  that: 

{See  main  edition  for  text  of  Sees.  201  to  2031 

"SEC.  204.  IMPLEMENTATION 

iSee  main  edition  for  text  of  (a)] 

"(b)  Manageimient  and  Disposal  of  Property.— [See 
main  edition  for  text  ofiDto  (3)1 

"(4)(A)  Except  as  provided  in  subparagraph  (B)  or 
(C).  all  proceeds— 

"(i)  from  any  transfer  under  paragraph  (3);  and 
"(ii)  from  the  transfer  or  disposal  of  any  other 

property  or  facility  made  as  a  result  of  a  closure  or 

realignment  under  this  title, 
shall  be  deposited  into  the  Account  established  by  sec- 
tion 207(a)(1). 

iSee  main  edition  for  text  of  (B)l 

"(C)  In  the  case  of  the  transfer  or  disposal  under 
this  subsection  of  any  real  property  or  facility  that 
was  acquired,  constructed,  or  improved  (in  whole  or  in 
part)  with  funds  described  in  subparagraph  (D),  a  por- 
tion of  the  proceeds  equal  to  the  total  amoimt  of  the 
fimds  so  used  shall  be  deposited  in  a  reserve  account 
established  in  the  Treasury  to  be  administered  and 
used  by  the  Secretary  (in  such  an  aggregate  amount  as 
is  provided  in  advance  in  appropriation  Acts)  for  the 
purpose  of  acquiring,  constructing,  or  improving  com- 
missary stores  and  nonappropriated  fund  instrumen- 
talities. 

"(D)  The  funds  referred  to  in  subparagraph  (C)  are 
funds  received  f rom— 

"(i)  the  adjustment  of.  or  surcharge  on.  selling 

prices  at  commissary  stores  fixed  under  section  2685 

of  title  10.  United  States  Code  (or  a  prior  law  to  that 

effect);  or 
"(ii)  a  nonappropriated  fund  instrumentality. 

ISee  main  edition  for  text  of  (c);  Sees.  205  and  2061 

"SEC.  207.  FUNDING 

ISee  main  edition  for  text  of  ia)l 

"(b)  Base  Closure  Account  To  Be  Exclusive 
Source  of  Funds  for  Environmental  Restoration 
Projects.— No  funds  appropriated  to  the  Department 
of  Defense  may  be  used  for  purposes  described  in  sec- 
tion 204(a)(3)  except  funds  that  have  been  authorized 
for  and  appropriated  to  the  Account.  The  prohibition 
in  the  precedbig  sentence  expires  upon  the  termina- 
tion of  the  authority  of  the  Secretary  to  carry  out  a 
closure  or  realignment  under  this  title. 

ISee  main  edition  for  text  of  Sec,  2081 
"SEC.  209.  DEFINITIONS 
"In  this  title: 

iSee  main  edition  for  text  of  il)  to  (9)1 

"(10)  The  term  'nonappropriated  fund  instrumen- 
tality' means  an  instrumentality  of  the  United 
States  under  the  jurisdiction  of  the  Armed  Forces 
(including  the  Army  and  Air  Force  Exchange  Serv- 


ice, the  Navy  Resale  and  Services  Support  Office, 
and  the  Marine  Corps  exchanges)  which  is  conduct- 
ed for  the  comfort,  pleasure,  contentment,  or  physi- 
cal or  mental  improvement  of  members  of  the 
Armed  Forces." 

[For  effective  date  of  amendment  by  section  344(a) 
of  Pub.  L.  102-190  to  sections  204  and  209  of  Pub.  L. 
100-526.  set  out  above,  see  Effective  Date  of  1991 
Amendments  by  Section  344  of  Pub.  L.  102-190  note 
set  out  above.] 

[Section  2923(b)(2)  of  Pub.  L.  101-510  provided  that: 
"The  amendment  made  by  paragraph  (1)  [amending 
section  207  of  Pub.  L.  100-526  set  out  above]  does  not 
apply  with  respect  to  the  availability  of  funds  appro- 
priated before  the  date  of  the  enactment  of  this  Act 
[Nov.  5. 1990]."] 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  title  2  section  907c;  title  40 
section  485. 

§  2693.  Conveyance  of  certain  property 

(a)  Except  as  provided  in  subsection  (b), 
before  any  real  property  or  facility  of  the 
United  States  that  is  under  the  jurisdiction  of 
any  department,  agency,  or  instrumentality  of 
the  Department  of  Defense  is  determined  to  be 
excess  to  the  needs  of  such  department,  agency, 
or  instrumentality,  the  Secretary  shall— 

(1)  provide  adequate  notification  of  the 
availability  of  such  real  property  or  facility 
within  the  Department  of  Defense; 

(2)  if  the  real  property  or  facility  remains 
available  after  such  notification,  notify  the 
Attorney  General  of  its  availability;  and 

(3)  if  the  Attorney  General  certifies  that  a 
determination  has  been  made  by  the  Director 
of  the  Bureau  of  Justice  Assistance  within 
the  Department  of  Justice  to  utilize  the  real 
property  or  facility  under  the  correctional  op- 
tions program  carried  out  imder  section  515 
of  title  I  of  the  Omnibus  Crime  Control  and 
Safe  Streets  Act  of  1968,  convey  the  real 
property  or  facility,  without  reimbursement, 
to  the  public  agencies  referred  to  in  section 
515(a)(1)  or  515(a)(3)  of  title  I  of  such  Act  for 
such  utilization. 

(b)  The  provisions  of  this  section  shall  not 
apply— 

(1)  to  real  property  and  facilities  to  which 
title  II  of  the  Defense  Authorization  Amend- 
ments and  Base  Closure  and  Realignment  Act 
(Public  Law  100-526)  is  applicable;  and 

(2)  during  any  portion  of  a  fiscal  year  after 
four  conveyances  have  been  made  under  this 
section  in  such  fiscal  year. 

(Added  Pub.  L.  101-647,  title  XVIII,  §  1802(a), 
Nov.  29,  1990,  104  Stat.  4849.) 

References  in  Text 

Section  515  of  title  I  of  the  Omnibus  Crime  Control 
and  Safe  Streets  Act  of  1968.  referred  to  in  subsec. 
(a)(3),  is  classified  to  section  3762a  of  Title  42.  The 
Public  Health  and  Welfare. 

The  Defense  Authorization  Amendments  and  Base 
Closure  and  Realignment  Act.  referred  to  in  subsec. 
(b)(1).  is  Pub.  L.  100-526.  Oct.  24.  1988.  102  Stat.  2623. 
as  amended.  Title  II  of  the  Act  is  set  out  as  a  note 
under  section  2687  of  this  title.  For  complete  classifi- 
cation of  this  Act  to  the  Code,  see  Short  Title  of  1988 
Amendment  note  set  out  under  section  2687  of  this 
title  and  Tables. 
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Prior  Provisions 

A  prior  section  2693  was  renumbered  section  2465  of 
this  title. 

CHAPTER  160— ENVIRONMENTAL 
RESTORATION 

Sec. 

2706.        Annual  reports  to  Congress. 
2708.        Contracts    for    handling    hazardous    waste 
from  defense  facilities. 

Amendments 

1991-Pub.  L.  102-190,  div.  A,  title  III.  §  331(a)(2), 
Dec.  5, 1991, 105  Stat.  1340,  added  item  2708. 

Pub.  L.  102-25,  title  VII,  §  701(e)(6),  Apr.  6,  1991,  105 
Stat.  114,  substituted  "Annual  reports  to  Congress" 
for  "Annual  report  to  Congress"  in  item  2706. 

1989-Pub.  L.  101-189,  div.  A,  title  III,  §  357(a)(2)(B), 
Nov.  29,  1989,  103  Stat.  1427,  which  directed  amend- 
ment of  the  item  relating  to  section  2706  in  the  table 
of  sections  at  the  beginning  of  chapter  106  to  read 
"Annual  reports  to  Congress",  could  not  be  executed 
because  item  2706  is  in  this  chapter  and  not  in  chapter 
106. 

§  2701.  Environmental  restoration  program 

ISee  main  edition  for  text  of  (a)  to  (e)] 

(f)  Use  of  Appropriated  Funds  at  Former 
DOD  Sites.— Appropriations  available  to  the 
Department  of  Defense  may  be  used  at  sites 
formerly  used  by  the  Department  of  Defense 
for  removal  of  unsafe  buildings  or  debris  of  the 
Department  of  Defense. 

(g)  Removal  of  Unsafe  Buildings  and  Debris 
Before  Release  From  Federal  Control.— In 
the  case  of  property  formerly  used  by  the  De- 
partment of  Defense  which  is  to  be  released 
from  Federal  Government  control  and  at  which 
there  are  unsafe  buildings  or  debris  of  the  De- 
partment of  Defense,  all  actions  necessary  to 
comply  with  regulations  of  the  General  Serv- 
ices Administration  on  the  transfer  of  property 
in  a  safe  condition  shall  be  completed  before 
the  property  is  released  from  Federal  Govern- 
ment control,  except  in  the  case  of  property  to 
be  conveyed  to  an  entity  of  State  or  local  gov- 
ernment or  to  a  native  corporation. 

(h)  Surety-Contractor  Relationship.— Any 
surety  which  provides  a  bid,  performance,  or 
pajmaent  bond  in  connection  with  any  direct 
Federal  procurement  for  a  response  action  con- 
tract under  the  Defense  Environmental  Resto- 
ration Program  and  begins  activities  to  meet  its 
obligations  imder  such  bond,  shall,  in  connec- 
tion with  such  activities  or  obligations,  be  enti- 
tled to  any  indemnification  and  the  same  stand- 
ard of  liability  to  which  its  principal  was  enti- 
tled under  the  contract  or  imder  any  applicable 
law  or  regulation, 
(i)  Surety  Bonds.— 

(1)  Applicability  of  miller  act.— If  under 
the  Act  of  August  24,  1935  (40  U.S.C. 
270a-270d),  commonly  referred  to  as  the 
"Miller  Act",  surety  bonds  are  required  for 
any  direct  Federal  procurement  of  any  re- 
sponse action  contract  imder  the  Defense  En- 
vironmental Restoration  Program  and  are  not 
waived  pursuant  to  the  Act  of  April  29,  1941 
(40  U.S.C.  270e-270f),  the  surety  bonds  shall 
be  issued  in  accordance  with  such  Act  of 
August  24,  1935. 


(2)  Limitation  of  accrual  of  rights  of 
ACTION  UNDER  BONDS.— If,  undcr  applicable 
Federal  law,  surety  bonds  are  required  for 
any  direct  Federal  procurement  of  any  re- 
sponse action  contract  under  the  Defense  En- 
vironmental Restoration  Program,  no  right  of 
action  shall  accrue  on  the  performance  bond 
issued  on  such  contract  to  or  for  the  use  of 
any  person  other  than  an  obligee  named  in 
the  bond. 

(3)  Liability  of  sureties  under  bonds.— If, 
under  applicable  Federal  law,  surety  bonds 
are  required  for  any  direct  Federal  procure- 
ment of  any  response  action  contract  under 
the  Defense  Environmental  Restoration  Pro- 
gram, unless  otherwise  provided  for  by  the 
Secretary  in  the  bond,  in  the  event  of  a  de- 
fault, the  surety's  liability  on  a  performance 
bond  shall  be  only  for  the  cost  of  completion 
of  the  contract  work  in  accordance  with  the 
plans  and  specifications  of  the  contract  less 
the  balance  of  fimds  remaining  to  be  paid 
under  the  contract,  up  to  the  penal  sum  of 
the  bond.  The  surety  shall  in  no  event  be 
liable  on  bonds  to  indemnify  or  compensate 
the  obligee  for  loss  or  liability  arising  from 
personal  injury  or  property  damage  whether 
or  not  caused  by  a  breach  of  the  bonded  con- 
tract. 

(4)  NoNPREEMPTiON.— Nothing  in  this  sec- 
tion shall  be  construed  as  preempting,  limit- 
ing, superseding,  affecting,  applying  to,  or 
modifying  any  State  laws,  regulations,  re- 
quirements, rules,  practices,  or  procedures. 
Nothing  in  this  section  shall  be  construed  as 
affecting,  applying  to,  modifying,  limiting,  su- 
perseding, or  preempting  any  rights,  authori- 
ties, liabilities,  demands,  actions,  causes  of 
action,  losses,  judgment,  claims,  statutes  of 
limitation,  or  obligations  under  Federal  or 
State  law,  which  do  not  arise  on  or  under  the 
bond. 

(j)  Applicability.— Subsections  (h)  and  (i) 
shall  not  apply  to  bonds  executed  before  the 
date  of  the  enactment  of  the  National  Defense 
Authorization  Act  for  Fiscal  Years  1992  and 
1993  or  after  December  31,  1992. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XIV. 
§  1481(i)(l),  Nov.  5,  1990,  104  Stat.  1708;  Pub.  L. 
102-190,  div.  A,  title  III,  §  336(a),  Dec.  5,  1991, 
105  Stat.  1342.) 

References  in  Text 

Act  of  August  24,  1935,  referred  to  in  subsec.  (i)(l),  is 
act  Aug.  24,  1935.  ch.  642.  49  Stat.  793,  as  amended, 
popularly  known  as  the  Miller  Act.  which  is  classified 
generally  to  sections  270a  to  270d  of  Title  40,  Public 
Buildings.  Property,  and  Works.  For  complete  classifi- 
cation of  this  Act  to  the  Code,  see  Short  Title  note  set 
out  under  section  270a  of  Title  40  and  Tables. 

Act  of  April  29,  1941.  referred  to  in  subsec.  (i)(l),  is 
act  Apr.  29.  1941.  ch.  81.  55  Stat.  147.  as  amended, 
which  is  classified  generally  to  sections  270e  and  270f 
of  Title  40.  For  complete  classification  of  this  Act  to 
the  Code,  see  Tables. 

The  date  of  the  enactment  of  the  National  Defense 
Authorization  Act  for  Fiscal  Years  1992  and  1993,  re- 
ferred to  in  subsec.  (j),  is  the  date  of  enactment  of 
Pub.  L.  102-190,  which  was  approved  Dec.  5,  1991. 
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Prior  Provisions 

Provisions  similar  to  those  comprising  subsecs.  (f) 
and  (g)  of  this  section  were  contained  in  Pub.  L. 
101-165,  title  IX.  §  9038,  Nov.  21,  1989,  103  Stat.  1137. 
which  was  set  out  as  a  note  below  and  which  was  re- 
pealed by  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1481(i)(2),  Nov.  5,  1990,  104  Stat.  1708. 

Amendments 

1991— Subsecs.  (h)  to  (j).  Pub.  L.  102-190  added  sub- 
secs. (h)  to  (j). 

1990— Subsecs.  (f),  (g).  Pub.  L.  101-510  added  sub- 
secs. (f )  and  (g). 

Policies  and  Report  on  Overseas  Environmental 
Compliance 

Section  342(b)  of  Pub.  L.  101-510  provided  that: 

"(1)  The  Secretary  of  Defense  shall  develop  a  policy 
for  determining  applicable  environmental  require- 
ments for  military  installations  located  outside  the 
United  States.  In  developing  the  policy,  the  Secretary 
shall  ensure  that  the  policy  gives  consideration  to  ade- 
quately protecting  the  health  and  safety  of  military 
and  civilian  personnel  assigned  to  such  installations. 

"(2)  The  Secretary  of  Defense  shall  develop  a  policy 
for  determining  the  responsibilities  of  the  Department 
of  Defense  with  respect  to  cleaning  up  environmental 
contamination  that  may  be  present  at  military  instal- 
lations located  outside  the  United  States.  In  develop- 
ing the  policy,  the  Secretary  shall  take  into  account 
applicable  international  agreements  (such  as  Status  of 
Forces  agreements),  multinational  or  joint  use  and  op- 
eration of  such  installations,  relative  share  of  the  col- 
lective defense  burden,  and  negotiated  accommoda- 
tions. 

"(3)  The  Secretary  of  Defense  shall  develop  a  policy 
and  strategy  to  ensure  adequate  oversight  of  compli- 
ance with  applicable  environmental  requirements  and 
responsibilities  of  the  Department  of  Defense  deter- 
mined under  the  policies  developed  imder  paragraphs 
(1)  and  (2).  In  developing  the  policy,  the  Secretary 
shall  consider  using  the  Inspector  General  of  the  De- 
partment of  Defense  to  ensure  active  and  forceful 
oversight. 

"(4)  At  the  same  time  the  President  submits  to  Con- 
gress his  budget  for  fiscal  year  1993  pursuant  to  sec- 
tion 1105  of  title  31,  United  States  Code,  the  Secretary 
of  Defense  shall  submit  to  Congress  a  report  describ- 
ing the  policies  developed  under  paragraphs  (1),  (2), 
and  (3).  The  report  also  shall  include  a  discussion  of 
the  role  of  the  Inspector  General  of  the  Department 
of  Defense  in  overseeing  environmental  compliance  at 
mUitary  installations  outside  the  United  States. 

"(5)  For  purposes  of  this  subsection,  the  term  'mili- 
tary installation'  means  a  base,  camp,  post,  station, 
yard,  center,  or  other  activity  under  the  jurisdiction  of 
the  Secretary  of  a  military  department  which  is  locat- 
ed outside  the  United  States  and  outside  any  territory, 
commonwealth,  or  possession  of  the  United  States." 

Environmental  Education  Program  for  Department 
OF  Defense  Personnel 

Section  344  of  Pub.  L.  101-510  provided  that: 
"(a)  Requirement  To  Establish  Program.— The  Sec- 
retary of  Defense  shall  establish  a  program  for  the 
piupose  of  educating  Department  of  Defense  person- 
nel in  environmental  management. 

"(b)  Program  Requirements.— Under  the  program, 
the  Secretary  shall— 

"(1)  in  consultation  with  environmental  education 
personnel  of  colleges  and  universities  in  the  United 
States  that  offer  undergraduate  and  graduate  level 
courses  in  a  wide  range  of  environmental  disciplines, 
develop  a  curriculum  of  environmental  management 
courses  offered  by  such  colleges  and  universities; 

"(2)  provide  opportunities  for  Department  of  De- 
fense personnel  to  attend  such  courses  at  such  col- 
leges and  universities;  and 


"(3)   develop   the   criteria   for   the   selection   of 

Department  of  Defense  personnel  to  attend  such 

courses. 

"(c)  Fiscal  Year  1991  Funding  Matters.— Of  the 
fimds  authorized  to  be  appropriated  pursuant  to  sec- 
tion 301  [Pub.  L.  101-510,  div.  A,  title  III,  Nov.  5,  1990, 
104  Stat.  1524],  not  more  than  $100,000  shall  be  avail- 
able for  the  program  established  pursuant  to  subsec- 
tion (a). 

"(d)  Recoboiendations  Regarding  Continuation  of 
Program  After  Fiscal  Year  1991.— Not  later  than  the 
date  on  which  the  President  submits  the  budget  for 
fiscal  year  1992  to  Congress  pursuant  to  section 
1105(a)  of  title  31,  United  States  Code,  the  Secretary 
of  Defense  shall  submit  to  the  Committees  on  Armed 
Services  of  the  Senate  and  the  House  of  Representa- 
tives in  writing  his  recommendations  regarding  wheth- 
er the  program  established  imder  subsection  (a) 
should  be  continued  after  September  30, 1991." 

Use  of  Ozone  Depleting  Substances  Within 
Department  of  Defense 

Section  345  of  Pub.  L.  101-510  provided  that: 

"(a)  DOD  Requirements  for  Ozone  Depleting 
Chemicals  Other  Than  CFCs.— (1)  In  addition  to  the 
functions  of  the  advisory  committee  established  pur- 
suant to  section  356(c)  of  the  National  Defense  Au- 
thorization Act  for  Fiscal  Years  1990  and  1991  [Pub.  L. 
101-189]  (10  U.S.C.  2701  note),  it  shall  be  the  function 
of  the  Committee  to  study  (A)  the  use  of  methyl 
chloroform,  hydrochlorofluorcarbons  (HCFCs),  and 
carbon  tetrachloride  by  the  Department  of  Defense 
and  by  contractors  in  the  performance  of  contracts  for 
the  Department  of  Defense,  and  (B)  the  costs  and  fea- 
sibility of  using  alternative  compounds  or  technologies 
for  methyl  chloroform,  HCFCs.  and  carbon  tetrachlo- 
ride. 

"(2)  Within  120  days  after  the  date  of  the  enactment 
of  this  Act  [Nov.  5,  1990],  the  Secretary  shall  provide 
the  Committee  with  a  list  of  all  military  specifications, 
standards,  and  other  requirements  that  specify  the 
use  of  methyl  chloroform,  HCFCs,  or  carbon  tetra- 
chloride. 

"(3)  Within  150  days  after  the  date  of  the  enactment 
of  this  Act,  the  Secretary  shall  provide  the  Committee 
with  a  list  of  all  military  specifications,  standards,  and 
other  requirements  that  do  not  specify  use  of  methyl 
chloroform,  HCFCs,  or  carbon  tetrachloride  but 
cannot  be  met  without  the  use  of  one  or  more  of  such 
substances. 

"(b)  Requirement.— In  preparing  the  report  required 
by  section  356(d)  of  the  National  Defense  Authoriza- 
tion Act  for  Fiscal  Years  1990  and  1991  [Pub.  L. 
101-189,  set  out  below]  and  the  report  required  by  sub- 
section (d)  of  this  section,  the  Committee  shall  work 
closely  with  the  Strategic  Environmental  Research 
and  Development  Program  Coimcil  and  shall  provide 
to  such  Council  such  reports. 

"(c)  Extension  of  Reporting  Deadline  for  CFCs.— 
The  deadline  for  submitting  to  Congress  the  report  re- 
quired by  section  356(d)  of  the  National  Defense  Au- 
thorization Act  for  Fiscal  Years  1990  and  1991  con- 
cerning the  uses  of  CFCs  is  hereby  extended  to  June 
30,  1991. 

"(d)  Reporting  Deadline  for  Methyl  Chloroform, 
HCFCs,  AND  Carbon  Tetrachloride.— Not  later  than 
September  30, 1991,  the  Secretary  shall  submit  to  Con- 
gress a  report  containing  the  results  of  the  study  by 
the  Committee  required  by  subsection  (a)(1)  of  this 
section." 

Requirement  for  Developiaent  of  Environmental 
Data  Base 

Pub.  L.  101-189,  div.  A,  title  III.  §  352,  Nov.  29,  1989, 
103  Stat.  1423,  provided  that: 

"(a)  Environmental  Data  Base.— The  Secretary  of 
Defense  shall  develop  and  maintain  a  comprehensive 
data  base  on  environmental  activities  carried  out  by 
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the  Department  of  Defense  pursuant  to,  and  environ- 
mental compliance  obligations  to  which  the  Depart- 
ment is  subject  under,  chapter  160  of  title  10,  United 
States  Code,  and  all  other  applicable  Federal  and 
State  environmental  laws.  At  a  minimum,  the  informa- 
tion in  the  data  base  shall  include  all  the  fines  and 
penalties  assessed  against  the  Department  of  Defense 
pursuant  to  environmental  laws  and  paid  by  the  De- 
partment, all  notices  of  violations  of  environmental 
laws  received  by  the  Department,  and  all  obligations 
of  the  Department  for  compliance  with  environmental 
laws.  The  Secretary  may  include  any  other  informa- 
tion he  considers  appropriate. 

"(b)  Report.— Not  later  than  one  year  after  the  date 
of  the  enactment  of  this  Act  [Nov.  29,  1989],  the  Sec- 
retary of  Defense  shall  submit  to  the  Committees  on 
Armed  Services  of  the  Senate  and  House  of  Represent- 
atives a  report  on  the  progress  in  development  of  the 
data  base  required  imder  subsection  (a).  The  report 
shall  include  a  summary  of  the  information  collected 
for  the  data  base  with  respect  to  environmental  activi- 
ties during  1989." 

Funding  for  Waste  Minimization  Programs  for 
Certain  Industrial-Type  Activities  op  Depart- 
ment OF  Defense 

Pub.  L.  101-189,  div.  A,  title  III,  §  354,  Nov.  29.  1989, 
103  Stat.  1424,  as  amended  by  Pub.  L.  102-190,  div.  A. 
title  III,  §  332,  Dec.  5,  1991,  105  Stat.  1340,  provided 
that: 

"(a)  Requirement  To  Establish  Waste  Minimiza- 
tion Program.— The  Secretary  of  Defense  shall  re- 
quire the  Secretary  of  each  military  department  to  es- 
tablish a  program  for  fiscal  years  1992,  1993,  and  1994 
to  reduce  the  volume  of  solid  and  hazardous  wastes 
disposed  of,  and  hazardous  materials  used  by,  each  in- 
dustrial^type  activity  within  the  department  that  is  a 
depot  maintenance  installation  and  for  which  a  work- 
ing-capital fund  has  been  established  under  section 
2208  of  title  10,  United  States  Code. 

"(b)  Funding.— Funding  for  the  waste  minimization 
program  in  each  military  department  shall  come  out 
of  payments  received  by  the  working-capital  funds  es- 
tablished for  industrial-type  and  commercial-type  ac- 
tivities of  the  department.  The  level  of  funding  for 
each  of  fiscal  years  1992,  1993,  and  1994  shall  be  not 
less  than  V^  of  1  percent  of  the  amoimt  of  such  pay- 
ments received  during  fiscal  year  1988  that  were  used 
for  depot  maintenance  installation  functions  at  indus- 
trial-type activities.  The  required  level  of  funding  for 
fiscal  year  1992  may  be  reduced  by  amounts  expended 
for  waste  minimization  during  fiscal  years  1990  and 
1991.  In  any  case  in  which  a  military  department  fails 
to  spend  funds  at  the  level  required  by  this  subsection 
for  the  waste  minimization  program,  the  Secretary 
concerned  shall  submit  to  Congress  a  report  explain- 
ing the  reasons  for  the  failure. 

"(c)  Notice  of  Excluded  Activities.— Not  later  than 
90  days  after  the  date  of  the  enactment  of  this  Act 
[Nov.  29,  1989],  the  Secretary  of  Defense  shall  submit 
to  Congress  the  name  of  each  industrial-type  or  com- 
mercial-type activity  of  each  military  department 
which  is  not  covered  by  the  waste  minimization  pro- 
gram because  the  activity  does  not  carry  out  depot 
maintenance  installation  functions. 

"(d)  Use  of  Funds.— Funds  available  for  the  waste 
minimization  programs  established  pursuant  to  this 
section  shall  be  used  to  carry  out  waste  minimization 
projects  at  depot  maintenance  installations.  The  types 
of  expenses  for  which  such  funds  may  be  used  include 
the  following  (if  such  expense  is  related  to  a  waste 
minimization  project): 

"(1)  Operating  expenses  (including  salaries). 

"(2)  Equipment  purchase  expenses. 

"(3)  Facility  modification  expenses. 

"(4)  Process  change  expenses. 

"(5)  Product  substitution  expenses. 

"(6)  Military  construction  expenses. 

"(7)  Research,  development,  test,  and  evaluation 
expenses. 


"(8)  Expenses  for  the  lease  of  equipment  or  facili- 
ties. 

"(e)  Recovery  of  Costs.— Each  project  carried  out 
at  an  industrial-type  activity  as  part  of  a  waste  mini- 
mization program  established  pursuant  to  this  section 
shall  be  designed  to  achieve,  over  the  expected  useful 
life  of  the  project,  reductions  in  the  cost  of  the  dispos- 
al of  solid  and  hazardous  wastes  generated  by  the  ac- 
tivity in  an  amount  which  is  not  less  than  the  cost  of 
the  project.  The  Secretary  of  a  military  department 
may  provide  funds  for  a  project  that  does  not  meet 
the  requirement  of  the  preceding  sentence  if  the  Sec- 
retary certifies  to  Congress  that— 

"(1)  the  project  will  result  in  a  reduction  of  solid 
or  hazardous  waste  disposed  of,  or  hazardous  materi- 
als used  by,  the  activity;  or 

"(2)  the  project  will  eliminate  or  reduce  the  likeli- 
hood of  harm  to  hiunan  health  or  the  environment." 

Use  of  Chlorofluorocarbons  and  Halons  in 
Department  of  Defense 

Pub.  L.  101-189,  div.  A,  title  III,  §  356,  Nov.  29,  1989, 
103  Stat.  1425,  provided  that: 

"(a)  Chlorofluorocarbons  Emission  Reduction.— 
The  Secretary  of  Defense  shall  formulate  and  carry 
out,  through  the  Under  Secretary  of  Defense  for  Ac- 
quisition, a  program  to  reduce  the  unnecessary  release 
of  chlorofluorocarbons  (hereinafter  in  this  section  re- 
ferred to  as  'CFCs')  and  halons  into  the  atmosphere  in 
connection  with  maintenance  operations  and  training 
and  testing  practices  of  the  Department  of  Defense. 

"(b)  Report.— (1)  Not  later  than  180  days  after  the 
date  of  the  enactment  of  this  Act  CNov.  29,  1989],  the 
Secretary  of  Defense  shall  submit  to  the  Committees 
on  Armed  Services  of  the  Senate  and  House  of  Repre- 
sentatives a  report  describing  the  program  the  Secre- 
tary proposes  to  carry  out  pursuant  to  subsection  (a). 
The  Secretary  shall  specify  in  the  report  the  reduc- 
tion goals  that  are  attainable  on  the  basis  of  known 
technology,  including  the  use  of  refrigerant  recovery 
systems  currently  available.  The  Secretary  shall  in- 
clude in  the  report  a  schedule  for  meeting  those  goals. 
The  Secretary  shall  also  include  in  such  report  reduc- 
tion goals  that  can  be  achieved  only  with  the  use  of 
new  technology  and  assess  the  technologies  and  in- 
vestment that  will  be  required  to  attain  those  goals 
within  a  five-year  period. 

"(2)  Before  the  report  required  under  paragraph  (1) 
is  submitted  to  the  committees  named  in  such  para- 
graph, the  Secretary  shall  transmit  a  copy  of  the 
report  to  the  Administrator  of  the  Environmental  Pro- 
tection Agency  for  comment. 

"(c)  DOD  Requirements  for  CFCs.— (1)  Not  later 
than  30  days  after  the  date  of  the  enactment  of  this 
Act  [Nov.  29,  1989],  the  Secretary  shall  establish  an 
advisory  committee  to  be  known  as  the  'CFC  Advisory 
Committee'  (hereinafter  in  this  section  referred  to  as 
the  'Committee').  The  Committee  shall  be  composed 
of  not  more  than  15  members,  with  an  equal  number 
of  representatives  from  the  Department  of  Defense, 
the  Environmental  Protection  Agency,  and  defense 
contractors.  Members  representing  defense  contrac- 
tors shall  be  contractors  that  supply  the  Department 
of  Defense  with  products  or  equipment  that  require 
the  use  of  CFCs. 

"(2)  It  shall  be  the  function  of  the  Committee  to 
study  (A)  the  use  of  CFCs  by  the  Department  of  De- 
fense and  by  contractors  in  the  performance  of  con- 
tracts for  the  Department  of  Defense,  and  (B)  the  cost 
and  feasibility  of  using  alternative  compounds  for 
CFCs  or  using  alternative  technologies  that  do  not  re- 
quire the  use  of  CFCs. 

"(3)  Within  120  days  after  the  date  of  the  enactment 
of  this  Act,  the  Secretary  shall  provide  the  Committee 
with  a  list  of  all  military  specifications,  standards,  and 
other  requirements  that  specify  the  use  of  CFCs. 

"(4)  Within  150  days  after  the  date  of  the  enactment 
of  this  Act,  the  Secretary  shall  provide  the  Committee 
with  a  list  of  all  military  specifications,  standards,  and 
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other  requirements  that  do  not  specify  \ise  of  CPCs 
but  cannot  be  met  without  the  use  of  CPCs. 

"(d)  Report.— Not  later  than  September  30.  1990, 
the  Secretary  shall  submit  to  the  committees  named 
in  subsection  (b)  a  report  containing  the  results  of  the 
study  by  the  Committee.  The  report  shall— 

"(1)  identify  cases  in  which  the  Committee  found 
that  substitutes  for  CPCs  could  be  made  most  expe- 
ditiously; 

"(2)  identify  the  feasibility  and  cost  of  substituting 
compounds  or  technologies  for  CPC  uses  referred  to 
in  subsection  (c)(3)  and  estimate  the  time  necessary 
for  completing  the  substitution; 

"(3)  identify  CPC  uses  referred  to  in  subsection 
(c)(4)  for  which  substitutes  are  not  currently  avail- 
able and  indicate  the  reasons  substitutes  are  not 
available; 

"(4)  describe  the  ts^es  of  research  programs  that 
should  be  undertaken  to  identify  substitute  com- 
pounds or  technologies  for  CPC  uses  referred  to  in 
paragraphs  (3)  and  (4)  of  subsection  (c)  and  estimate 
the  cost  of  the  program; 

"(5)  recommend  procedures  to  expedite  the  use  of 
substitute  compounds  and  technologies  offered  by 
contractors  to  replace  CPC  uses; 

"(6)  estimate  the  earliest  date  on  which  CPCs  will 
no  longer  be  required  for  military  applications;  and 

"(7)  estimate  the  cost  of  revising  military  specifica- 
tions for  the  use  of  substitutes  for  CPCs,  the  addi- 
tional costs  resulting  from  modification  of  Depart- 
ment of  Defense  contracts  to  provide  for  the  use  of 
substitutes  for  CPCs,  and  the  cost  of  purchasing  new 
equipment  and  reverif  ication  necessitated  by  the  use 
of  substitutes  for  CPCs." 

Report  on  Environmental  Requirements  and 
Priorities 

Pub.  L.  101-189,  div.  A,  title  III,  §  358,  Nov.  29,  1989, 
103  Stat.  1427,  provided  that: 

"(a)  Report  Requirement.— The  Secretary  of  De- 
fense shall  submit  to  the  Committees  on  Armed  Serv- 
ices of  the  Senate  and  House  of  Representatives  a 
comprehensive  report  on  the  long-range  environmen- 
tal challenges  and  goals  of  the  Department  of  De- 
fense. 

"(b)  Matters  To  Be  Included.— The  report  imder 
subsection  (a)  shall  include  the  following: 

"(DA  discussion  of  major  environmental  concerns 
that  the  Department  of  Defense  will  face  world-wide 
in  the  next  decade,  and  a  qualitative  and  quantita- 
tive assessment,  where  practicable,  of  each  concern. 
"(2)  A  status  report  of  current  efforts,  programs, 
resources,  and  policies  used  to  address  the  concerns 
identified  under  paragraph  (1),  including  the  esti- 
mated cost,  as  of  the  date  of  the  report,  of  disposing 
of  solid  waste  and  effluent  generated  by  the  Depart- 
ment of  Defense. 

"(3)  The  projected  funding  for  and  schedule  of  ac- 
tions under  the  Defense  Environmental  Restoration 
Program  referred  to  in  section  2701(a)(1)  of  title  10, 
United  States  Code. 

"(4)  An  assessment  of  anticipated  Pederal,  State, 
and  local  environmental  regulatory  requirements 
and  the  effects  of  such  requirements  on  operations 
and  activities  of  the  Department  of  Defense. 

"(5)  An  analysis  of  all  the  information  described  in 
paragraphs  (1)  through  (4)  and  a  discussion  of  po- 
tential courses  of  action,  priorities,  and  goals  of  the 
Department  of  Defense,  including  the  adoption  of 
alternative  waste  minimization  and  disposal  policies, 
such  as  requiring  the  purchase  of  biodegradable 
plastics  and  recycled  paper,  the  recycling  of  post- 
consumer  waste,  and  the  consumption  of  ethanol 
and  other  alternative  fuels. 

"(6)  Such  comments  and  recommendations  as  the 

Secretary  considers  appropriate. 

"(c)  Submission  of  Report.— The  report  required  by 

subsection  (a)  shall  be  submitted  not  later  than  two 

years  after  the  date  of  the  enactment  of  this  Act  [Nov. 

29, 1989]." 


Study  op  Waste  Recycling 

Pub.  L.  101-189,  div.  A,  title  III.  §  361,  Nov.  29,  1989, 
103  Stat.  1429,  as  amended  by  Pub.  L.  101-510.  div.  A, 
title  III,  §  343,  Nov.  5,  1990,  104  Stat.  1538,  provided 
that: 

"(a)  Study.— The  Secretary  of  Defense  shall  conduct 
a  study  of  the  following: 

"(1)  Current  practices  and  future  plans  for  manag- 
ing postconsumer  waste  at  facilities  of  the  Depart- 
ment of  Defense  at  which  such  waste  is  generated, 
including  commissary  and  exchange  stores,  cafete- 
rias, and  mess  halls. 

"(2)  The  feasibility  of  such  Department  of  Defense 
facilities  participating  in  programs  at  military  instal- 
lations or  in  local  communities  to  recycle  the  post- 
consumer  waste  generated  at  the  facilities. 
"(b)  Postconsumer  Waste  Defined.— Por  purposes 
of  this  section,  the  term  'postconsiuner  waste'  means 
garbage  and  refuse,  including  items  that  have  passed 
through  their  end  use  as  consumer  items. 

"(c)  Report.— Not  later  than  March  1,  1991,  the  Sec- 
retary of  Defense  shall  submit  to  Congress  a  report 
describing  the  findings  and  conclusions  of  the  Secre- 
tary resulting  from  the  study." 

Use  of  Department  of  Defense  Appropriations  for 
Removal  of  Unsafe  Buildings  or  Debris 

Pub.  L.  101-165,  title  IX,  §  9038,  Nov.  21,  1989,  103 
Stat.  1137,  which  authorized  appropriations  available 
to  the  Department  of  Defense  to  be  used  at  sites  for- 
merly used  by  the  Department  for  removal  of  imsafe 
builcUngs  or  debris  of  the  Department  and  required 
that  removal  be  completed  before  the  property  is  re- 
leased from  Pederal  Government  control,  was  repealed 
and  restated  in  subsecs.  (f )  and  (g)  of  this  section  by 
Pub.  L.  101-510,  div.  A,  title  XIV,  §  1481(i),  Nov.  5, 
1990, 104  Stat.  1708. 

§  2704.  Commonly  found  unregulated  hazardous  sub- 
stances 

iSee  main  edition  for  text  of  (a)  to  (e)] 

(f)  Functions  op  HHS  To  Be  Carried  Out 
Through  ATSDR.— The  functions  of  the  Secre- 
tary of  Health  and  Human  Services  under  this 
section  shall  be  carried  out  through  the  Admin- 
istrator of  the  Agency  for  Toxic  Substances  and 
Disease  Registry  of  the  Department  of  Health 
and  Human  Services  established  imder  section 
104(i)  of  CERCLA. 

(As     amended    Pub.     L.     102-25,     title     Vll, 
§  701(j)(10),  Apr.  6,  1991,  105  Stat.  116.) 

AlfENDMENTS 

1991— Subsec.  (f).  Pub.  L.  102-25  substituted 
"Agency  for  Toxic  Substances"  for  "Agency  of  Toxic 
Substances". 

§  2706.  Annual  reports  to  Congress 

(a)(1)  Report  on  Progress  in  Implementa- 
tion.—The  Secretary  of  Defense  shall  submit 
to  Congress  a  report  each  fiscal  year  describing 
the  progress  made  by  the  Secretary  during  the 
preceding  fiscal  year  in  implementing  the  re- 
quirements of  this  chapter. 

(2)  Each  such  report  shall  include  the  follow- 
ing: 

(A)  A  statement  for  each  installation  imder 
the  Jurisdiction  of  the  Secretary  of  the 
number  of  individual  facilities  at  which  a  haz- 
ardous substance  has  been  identified. 

(B)  The  status  of  response  actions  contem- 
plated or  undertaken  at  each  such  facility. 
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(C)  The  specific  cost  estimates  and  budget- 
ary proposals  involving  response  actions  con- 
templated or  undertaken  at  each  such  facili- 
ty. 

(D)  A  report  on  progress  on  conducting  re- 
sponse actions  at  facilities  other  than  facili- 
ties on  the  National  Priorities  List. 

(b)  Report  on  Environmental  Compliance.— 
(1)  Each  year,  at  the  same  time  the  President 
submits  to  Congress  the  budget  for  a  fiscal  year 
(pursuant  to  section  1105  of  title  31),  the  Secre- 
tary of  Defense  shall  submit  to  Congress  a 
report  containing  the  following: 

(A)  A  statement  of  the  funding  levels  and 
full-time  personnel  required  for  the  Depart- 
ment of  Defense  to  comply  with  applicable 
environmental  laws  during  the  fiscal  year  for 
which  the  budget  is  submitted.  The  state- 
ment shall  set  forth  separately  the  fimding 
levels  and  personnel  required  for  the  Depart- 
ment of  Defense  as  a  whole  and  for  each  mili- 
tary installation. 

(B)  A  statement  of  the  fimding  levels  and 
full-time  personnel  requested  for  such  pur- 
poses in  the  budget  as  submitted  by  the  Presi- 
dent, together  with  an  explanation  of  any  dif- 
ferences between  the  fimding  level  and  per- 
sonnel requirements  and  the  fimding  level 
and  personnel  requests  in  the  budget.  The 
statement  shall  set  forth  separately  the  fund- 
ing levels  and  full-time  personnel  requested 
for  the  Department  of  Defense  as  a  whole 
and  for  each  military  installation. 

(C)  A  projection  of  the  funding  levels  and 
full-time  personnel  that  will  be  required  over 
the  next  five  fiscal  years  for  the  Department 
of  Defense  to  comply  with  applicable  environ- 
mental laws,  set  forth  separately  for  the  De- 
partment of  Defense  as  a  whole  and  for  each 
military  installation. 

(D)  An  analysis  of  the  effect  that  compli- 
ance with  such  environmental  laws  may  have 
on  the  operations  and  mission  capabilities  of 
the  Department  of  Defense  as  a  whole  and  of 
each  military  installation. 

(E)  A  statement  of  the  funding  levels  re- 
quested in  the  budget  for  carrying  out  re- 
search, development,  testing,  and  evaluation 
for  environmental  purposes  or  environmental 
activities  of  the  Department  of  Defense.  The 
statement  shall  set  forth  separately  the  fund- 
ing levels  requested  for  the  Department  of 
Defense  as  a  whole  and  for  each  military  de- 
partment and  Defense  Agency. 

(F)  A  description  of  the  number  and  duties 
of  current  full-time  personnel,  both  civilian 
and  military,  who  carry  out  environmental  ac- 
tivities (including  research)  for  the  Depart- 
ment of  Defense,  including  a  description  of 
the  organizational  structure  of  such  person- 
nel from  the  Secretary  of  Defense  down  to 
the  military  installation  level. 

(G)  A  statement  of  the  funding  levels  and 
personnel  required  for  the  Department  of  De- 
fense to  comply  with  applicable  environmen- 
tal requirements  for  military  installations  lo- 
cated outside  the  United  States  during  the 
fiscal  year  for  which  the  budget  is  submitted. 

(2)  In  this  subsection,  the  term  '^military  in- 
stallation" means  a  base,  camp,  post,  station. 


yard,  center,  or  other  activity  under  the  juris- 
diction of  the  Secretary  of  a  military  depart- 
ment which  is  located  within  any  of  the  several 
States,  the  District  of  Columbia,  the  Common- 
wealth of  Puerto  Rico,  American  Samoa,  the 
Virgin  Islands,  or  Guam.  Such  term  does  not  in- 
clude any  facility  used  primarily  for  civil  works, 
rivers  and  harbors  projects,  or  flood  control 
projects. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  III, 
§  357(a)(1),  (2)(A),  Nov.  29,  1989,  103  Stat.  1426, 
1427;  Pub.  L.  101-510,  div.  A,  title  III,  §§341, 
342(a),  Nov.  5,  1990,  104  Stat.  1536,  1537.) 

AMENDldENTS 

1990— Subsec.  (b).  Pub.  L.  101-510,  1342(a),  added 
subpar.  (G)  at  end  of  par.  (1). 

Pub.  L.  101-510,  §  341,  amended  subsec.  (b)  general- 
ly. Prior  to  amendment,  subsec.  (b)  read  as  follows: 
"Environmental  Budget  Report.— (1)  Each  year,  at 
the  same  time  the  President  submits  to  Congress  the 
budget  for  a  fiscal  year  (pursuant  to  section  1105  of 
title  31),  the  Secretary  of  Defense  shall  submit  to  Con- 
gress a  report  on— 

"(A)  the  funding  levels  required  for  the  Depart- 
ment of  Defense  to  comply  with  applicable  environ- 
mental laws  during  the  fiscal  year  for  which  the 
budget  is  submitted;  and 

"(B)  the  funding  levels  requested  for  such  pur- 
poses in  the  budget  as  submitted  by  the  President. 
"(2)  The  Secretary  shall  include  in  the  report  an  ex- 
planation of  any  differences  in  the  funding  level  re- 
quirements  and  the  funding  level  requests   in  the 
budget." 

1989— Pub.  L.  101-189  substituted  "reports"  for 
"report"  in  section  catchline,  designated  subsec.  (a)  as 
subsec.  (a)(1),  struck  out  subsec.  (b)  heading  "Matters 
To  Be  Included",  redesignated  subsec.  (b)  as  subsec. 
(a)(2)  and  pars.  (1)  to  (4)  as  subpars.  (A)  to  (D),  respec- 
tively, and  added  subsec.  (b). 

Effective  Date  of  1989  Amendment 

Section  357(b)  of  Pub.  L.  101-189  provided  that: 
"The  first  environmental  budget  report  imder  subsec- 
tion (b)  of  section  2706  of  such  title  [10  U.S.C. 
2706(b)3  (as  added  by  subsection  (a))  shall  be  submit- 
ted at  the  same  time  the  President  submits  the  budget 
for  fiscal  year  1992." 

§  2708.  Contracts  for  handling  hazardous  waste  from 
defense  facilities 

(a)  Reimbursement  Requirement.— (1)  Each 
contract  or  subcontract  to  which  this  section 
applies  shall  provide  that,  upon  receipt  of  haz- 
ardous wastes  properly  characterized  pursuant 
to  applicable  laws  and  regulations,  the  contrac- 
tor or  subcontractor  will  reimburse  the  Federal 
Government  for  all  liabilities  incurred  by,  pen- 
alties assessed  against,  costs  incurred  by,  and 
damages  suffered  by,  the  Government  that  are 
caused  by— 

(A)  the  contractor's  or  subcontractor's 
breach  of  any  term  or  provision  of  the  con- 
tract or  subcontract;  and 

(B)  any  negligent  or  willful  act  or  omission 
of  the  contractor  or  subcontractor,  or  the  em- 
ployees of  the  contractor  or  subcontractor,  in 
the  performance  of  the  contract  or  subcon- 
tract. 

(2)  Not  later  than  30  days  after  such  a  con- 
tract or  subcontract  is  awarded,  the  contractor 
or  subcontractor  shall  demonstrate  that  the 
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contractor  or  subcontractor  will  reimburse  the 
Federal  Government  as  provided  In  paragraph 
(1). 

(b)  Applicability.— (1)  Except  as  provided  in 
paragraph  (2),  this  section  applies  to  all  con- 
tracts entered  into  by  the  Secretary  of  Defense 
or  the  Secretary  of  a  military  department,  and 
all  subcontracts  under  such  contracts,  with  an 
owner  or  operator  of  a  hazardous  waste  treat- 
ment or  disposal  facility  during  fiscal  year  1992 
for  the  off  site  treatment  or  disposal  of  hazard- 
ous wastes  from  a  facility  under  the  jurisdiction 
of  the  Secretary  of  Defense. 

(2)  This  section  does  not  apply  to— 

(A)  any  contract  or  subcontract  to  perform 
remedial  action  or  corrective  action  under  the 
Defense  Environmental  Restoration  Program, 
other  programs  or  activities  of  the  Depart- 
ment of  Defense,  or  authorized  State  hazard- 
ous waste  programs; 

(B)  any  contract  or  subcontract  under 
which  the  generation  of  the  hazardous  waste 
to  be  disposed  of  is  incidental  to  the  perform- 
ance of  the  contract;  or 

(C)  any  contract  or  subcontract  to  dispose 
of  ammunition  or  solid  rocket  motors. 

(c)  Exception  to  Reimbursebient  Require- 
B4ENT.— Notwithstanding  subsection  (a),  in  the 
case  of  any  contract  to  which  this  section  ap- 
plies, if  the  Secretary  of  Defense  or  the  Secre- 
tary of  the  military  department  concerned  de- 
termines that— 

(1)  there  is  only  one  responsible  offeror  or 
there  is  no  responsible  offeror  willing  to  pro- 
vide the  reimbursement  required  by  subsec- 
tion (a)  for  such  contract;  or 

(2)  failure  to  award  the  contract  would 
place  the  facility  concerned  in  violation  of 
any  requirement  of  the  Solid  Waste  Disposal 
Act  (42  U.S.C.  6901  et  seq.), 

then  the  contract  may  be  awarded  without  in- 
cluding the  reimbursement  provision  required 
by  subsection  (a). 

(d)  Definitions.— For  purposes  of  this  sec- 
tion: 

(1)  The  term  "hazardous  waste"  has  the 
meaning  given  that  term  by  section  1004(5)  of 
the  Solid  Waste  Disposal  Act  (42  U.S.C. 
6903(5)),  except  that  such  term  also  includes 
polychlorlnated  biphenyls. 

(2)  The  term  "remedial  action"  has  the 
meaning  given  that  term  by  section  101(24)  of 
the  Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  of  1980  (42 
U.S.C.  9601(24)). 

(3)  The  term  "corrective  action"  has  the 
meaning  given  that  term  under  section 
3004(u)  of  the  Solid  Waste  Disposal  Act  (42 
U.S.C.  6924(u)). 

(4)  The  term  "polychlorlnated  biphenyls" 
has  the  meaning  given  that  term  under  sec- 
tion 6(e)  of  the  Toxic  Substances  Control  Act 
(15  U.S.C.  2605(e)). 

(e)  Effect  on  Liability.— Nothing  in  this  sec- 
tion shall  affect  the  liability  of  the  Federal 
Government  under  any  Federal  or  State  law  or 
imder  common  law. 

(Added  Pub.  L.  102-190,  div.  A,  title  III, 
§  331(a)(1),  Dec.  5, 1991, 105  Stat.  1339.) 


References  in  Text 

The  Solid  Waste  Disposal  Act,  referred  to  in  subsec. 
(c)(2),  is  title  II  of  Pub.  L.  89-272,  Oct.  20,  1965,  79 
Stat.  997,  as  amended  generally  by  Pub.  L.  94-580,  §  2, 
Oct.  21,  1976,  90  Stat.  2795,  which  is  classified  general- 
ly to  chapter  82  (§  6901  et  seq.)  of  Title  42,  The  Public 
Health  and  Welfare.  For  complete  classification  of 
this  Act  to  the  Code,  see  Short  Title  note  set  out 
imder  section  6901  of  Title  42  and  Tables. 

Eppective  Date 

Section  331(b)  of  Pub.  L.  102-190  provided  that: 
"Section  2708  of  title  10,  United  States  Code,  shall 
apply  with  respect  to  contracts  entered  into  after  the 
expiration  of  the  60-day  period  beginning  on  the  date 
of  the  enactment  of  this  Act  [Dec  5, 1991]." 

CHAPTER  161— PROPERTY  RECORDS  AND 
REPORT  OF  THEFT  OR  LOSS  OF  CERTAIN 
PROPERTY 

Sec. 

2721.        Property  records:  maintenance  on  quantita- 
tive and  monetary  basis. 

Amendments 

1991— Pub.  L.  102-190,  div.  A.  title  X. 
§  1061(a)(17)(B).  Dec.  5.  1991, 105  Stat.  1473,  substitut- 
ed "Property  records:  maintenance  on  quantitative 
and  monetary  basis"  for  "Basis"  in  item  2721. 

1990— Pub.  L.  101-510,  div.  A,  title  XIII,  §  1331(7), 
Nov.  5.  1990,  104  Stat.  1673.  substituted  "Basis"  for 
"Basis:  reports"  in  item  2721. 

§  2721.  Property  records:  maintenance  on  quantitative 
and  monetary  basis 

(a)  Under  regulations  prescribed  by  him,  the 
Secretary  of  Defense  shall  have  the  records  of 
the  fixed  property,  installations,  major  equip- 
ment items,  and  stored  supplies  of  the  military 
departments  maintained  on  both  a  quantitative 
and  a  monetary  basis,  so  far  as  practicable. 

(b)  The  regulations  prescribed  pursuant  to 
subsection  (a)  shall  include  a  requirement  that 
the  records  maintained  imder  such  subsection— 

(1)  to  the  extent  practicable,  provide  up-to- 
date  information  on  all  items  in  the  inventory 
of  the  Department  of  Defense; 

(2)  indicate  whether  the  inventory  of  each 
item  is  sufficient  or  excessive  in  relation  to 
the  needs  of  the  Department  for  that  item; 
and 

(3)  permit  the  Secretary  of  Defense  to  in- 
clude in  the  budget  submitted  to  Congress 
under  section  1105  of  title  31  for  each  fiscal 
year,  information  relating  to— 

(A)  the  amounts  proposed  for  each  appro- 
priation account  in  such  budget  for  invento- 
ry purchases  of  the  Department  of  Defense; 
and 

(B)  the  amounts  obligated  for  such  inven- 
tory purchases  out  of  the  corresponding  ap- 
propriations account  for  the  preceding 
fiscal  year. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  XIII,  §  1322(a)(12),  104  Stat.  1671;  Dec. 
5,  1991,  Pub.  L.  102-190,  div.  A,  title  III, 
§  347(b),  title  X,  §  1061(a)(17)(A),  105  Stat. 
1347,  1473.) 
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AMENDBfENTS 

1991— Pub.  L.  102-190.  1 1061(a)(17)(A),  substituted 
section  catchline  for  one  which  read  ''Basis:  reports". 

Pub.  L.  102-190,  §  347(b),  designated  existing  provi- 
sions as  subsec.  (a)  and  added  subsec.  (b). 

1990— Pub.  L.  101-510  struck  out  "(a)"  before 
"Under  regulations"  and  struck  out  subsec.  (b)  which 
read  as  follows:  "The  Secretary  shall  report  once  a 
year  to  Congress  and  the  President  on  property 
records  maintained  under  this  section." 

Implementation  of  1991  Amendment 

Section  347(c)  of  Pub.  L.  102-190  provided  that: 
"The  Secretary  of  Defense  shall  establish  the  uniform 
system  of  valuation  described  in  section  2458(a)(3)  of 
title  10,  United  States  Code  (as  added  by  subsection 
(a)),  and  prescribe  the  regulations  required  by  section 
2721(b)  of  such  title  (as  added  by  subsection  (b)),  not 
later  than  180  days  after  the  date  of  the  enactment  of 
this  Act  [Dec.  5, 19911." 


CHAPTER  163— MILITARY  CLAIMS 


Sec. 
2732. 


Payment  of  claims:  availability  of  appropria- 
tions. 

AMENDBfENTS 

1990— Pub.  L.  101-510,  div.  A,  title  XIV.  §  1481(j)(2), 
Nov.  5, 1990, 104  Stat.  1708,  added  item  2732. 

§  2732.  Payment  of  claims:  availability  of  appropria- 
tions 

Appropriations  available  to  the  Department 
of  Defense  for  operation  and  maintenance  may 
be  used  for  payment  of  claims  authorized  by 
law  to  be  paid  by  the  Department  of  Defense 
(except  for  civil  functions),  including— 

(1)  claims  for  damages  arising  under  train- 
ing contracts  with  carriers;  and 

(2)  repayment  of  amounts  determined  by 
the  Secretary  concerned  to  have  been  errone- 
ously collected— 

(A)  from  military  and  civilian  personnel 
of  the  Department  of  Defense;  or 

(B)  from  States  or  territories  or  the  Dis- 
trict of  Columbia  (or  members  of  the  Na- 
tional Guard  imits  thereof). 

(Added   Pub.    L.    101-510.    div.    A,    title   XIV, 
§  1481(j)(l),  Nov.  5,  1990,  104  Stat.  1708.) 

Prior  Provisions 

Similar  provisions  were  contained  in  Pub.  L.  100-463, 
title  VIII,  §  8098,  Oct.  1,  1988,  102  Stat.  2270-35,  which 
was  set  out  as  a  note  under  section  2241  of  this  title 
and  which  was  repealed  by  Pub.  L.  101-510.  div.  A, 
title  XIV,  §  1481(j)(3),  Nov.  5,  1990, 104  Stat.  1709. 

A  prior  section  2732,  acts  Aug.  10, 1956,  ch.  1041,  70A 
Stat.  152;  Sept.  2,  1958,  Pub.  L.  85-861,  §§1(53), 
33(a)(16),  72  Stat.  1461,  1565;  Sept.  15,  1965,  Pub.  L. 
89-185,  §  1,  79  Stat.  789,  which  related  to  settlement  of 
property  loss  incident  to  service,  was  repealed  by  Pub. 
L.  88-558,  §  5(3),  Aug.  31,  1964,  78  Stat.  768,  effective 
two  years  from  Aug.  31,  1964.  See  section  3701  et  seq. 
of  Title  31,  Money  and  Finance. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2734,  2734a, 
2734b  of  this  title. 

§2734.  Property  loss;  personal  injury  or  death:  inci- 
dent to  noncombat  activities  of  the  armed  forces; 
foreign  countries 

ISee  main  edition  for  text  ofia)  to  (g)] 


(h)  The  Secretary  of  Defense  may  designate 
any  claims  commission  appointed  under  subsec- 
tion (a)  to  settle  and  pay,  as  provided  in  this 
section,  claims  for  damage  caused  by  a  civilian 
employee  of  the  Department  of  Defense  other 
than  an  employee  of  a  military  department. 
Payments  of  claims  under  this  subsection  shall 
be  made  from  appropriations  as  provided  in  sec- 
tion 2732  of  this  title. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  XIV,  §  1481(j)(4)(A),  104  Stat.  1709.) 

AMENDlklENTS 

1990— Subsec.  (h).  Pub.  L.  101-510  substituted  "as 
provided  in  section  2732  of  this  title"  for  "available  to 
the  Office  of  the  Secretary  of  Defense  for  the  pay- 
ment of  claims". 

§  2734a.  Property  loss;  personal  iigury  or  death:  inci- 
dent to  noncombat  activities  of  armed  forces  in 
foreign  countries;  international  agreements 

ISee  main  edition  for  text  of  (a)  and  (6)] 

(c)  A  reimbursement  or  payment  under  this 
section  shall  be  made  by  the  Secretary  of  De- 
fense out  of  appropriations  as  provided  in  sec- 
tion 2732  of  this  title  except  that  payment  of 
claims  against  the  Coast  Guard  arising  while  it 
is  operating  as  a  service  of  the  Department  of 
Transportation  shall  be  made  out  of  the  appro- 
priations for  the  operating  expenses  of  the 
Coast  Guard.  The  appropriations  referred  to  in 
this  subsection  may  be  used  to  buy  foreign  cur- 
rencies required  for  the  reimbursement  or  pay- 
ment. 

(d)  Upon  the  request  of  the  Secretary  of 
Transportation  or  his  designee,  any  payments 
made  relating  to  claims  arising  from  the  activi- 
ties of  the  Coast  Guard  and  covered  by  subsec- 
tion (a)  may  be  reimbursed  or  paid  to  the  for- 
eign country  concerned  by  the  authorized  rep- 
resentative of  the  Department  of  Defense  out 
of  appropriations  as  provided  in  section  2732  of 
this  title,  subject  to  reimbursement  from  the 
Department  of  Transportation. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1481(j)(4)(B),  Nov.  5,  1990,  104  Stat.  1709.) 

Amendbients 

1990— Subsec.  (c).  Pub.  L.  101-510.  §  1481(j)(4)(B)(i), 
substituted  "as  provided  in  section  2732  of  this  title" 
for  "for  that  purpose". 

Subsec.  (d).  Pub.  L.  101-510,  §  1481(j)(4)(B)(ii).  sub- 
stituted "appropriations  as  provided  in  section  2732  of 
this  title"  for  "the  appropriation  for  claims  of  the  De- 
partment of  Defense". 

§  2734b.  Property  loss;  personal  iigury  or  death:  inci- 
dent to  activities  of  armed  forces  of  foreign  coun- 
tries in  United  States;  international  agreements 

iSee  main  edition  for  text  of  (a)  to  (c)] 

(d)  A  payment  under  this  section  shall  be 
made  by  the  Secretary  of  Defense  out  of  appro- 
priations as  provided  in  section  2732  of  this 
title. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1481(j)(4)(C),  Nov.  5,  1990,  104  Stat.  1709.) 
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Amendbcents 

1990— Subsec.  (d).  Pub.  L.  101-510  substituted  "as 
provided  in  section  2732  of  this  title"  for  "for  that 
purpose". 

CHAPTER  165— ACCOUNTABILITY  AND 
RESPONSIBILITY 


Sec. 
2772. 

[2782. 


Share  of  fines  and  forfeitures  to  benefit 

Armed  Forces  Retirement  Home. 
Repealed.] 

Amendments 

1990— Pub.  L.  101-510,  div.  A,  title  XIV.  §  1405(c)(2), 
title  XV.  §  1533(a)(4)(B).  Nov.  5.  1990,  104  Stat.  1680, 
1734,  substituted  "Retirement  Home"  for  "retirement 
homes"  in  item  2772  and  struck  out  item  2782  "Unobli- 
gated balances  withdrawn  from  availability  for  obliga- 
tion: limitations  on  restoration". 

1989— Pub.  L.  101-189,  div.  A,  title  III,  §  342(a)(2), 
title  XVI,  §  1603(a)(2),  Nov.  29.  1989.  103  Stat.  1420, 
1598,  added  items  2772  and  2782. 

§  2771.  Final  settlement  of  accounts:  deceased  mem- 
bers 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  1552  of  this 
title;  title  5  section  8316;  title  24  section  420;  title  32 
section  714;  title  33  section  857a;  title  37  section  501; 
title  42  section  213a. 

§2772.    Share   of  fmes   and   forfeitures   to   benefit 
Armed  Forces  Retirement  Home 

(a)  Deposit  Required.— The  Secretary  of  the 
military  department  concerned  shall  deposit  in 
the  Armed  Forces  Retirement  Home  Trust 
Pimd  a  percentage  (determined  under  subsec- 
tion (b))  of  the  following  amoimts: 

(1)  The  amoimt  of  forfeitures  and  fines  ad- 
judged against  an  enlisted  member,  warrant 
officer,  or  limited  duty  officer  of  the  armed 
forces  by  sentence  of  a  court  martial  or  under 
authority  of  section  815  of  this  title  (article 
15)  over  and  above  any  amount  that  may  be 
due  from  the  member,  warrant  officer,  or  lim- 
ited duty  officer  for  the  reimbursement  of 
the  United  States  or  any  individual. 

(2)  The  amount  of  forfeitures  on  account  of 
the  desertion  of  an  enlisted  member,  warrant 
officer,  or  limited  duty  officer  of  the  armed 
forces. 

(b)  Determination  of  Percentage.— The 
Armed  Forces  Retirement  Home  Board  shall 
determine,  on  the  basis  of  the  financial  needs 
of  the  Armed  Forces  Retirement  Home,  the 
percentage  of  the  amoimts  referred  to  in  sub- 
section (a)  to  be  deposited  in  the  trust  fund  re- 
ferred to  in  such  subsection. 

(c)  Application  to  Coast  Guard.— In  this  sec- 
tion, the  term  "armed  forces"  does  not  include 
the  Coast  Guard  when  it  is  not  operating  as  a 
service  in  the  Navy. 

(Added  Pub.  L.  101-189,  div.  A,  title  III, 
1342(a)(1).  Nov.  29.  1989.  103  Stat.  1419,  and 
amended  Pub.  L.  101-510,  div.  A,  title  XV, 
§  1533(a)(3),  (4)(A),  Nov.  5,  1990,  104  Stat. 
1733.) 

Prior  Provisions 

A  prior  section  2772,  act  Aug.  10,  1956,  ch.  1041,  70A 
Stat.  156,  which  authorized  withholding  of  pay  of  offi- 


cers of  the  Army,  Navy,  Air  Force,  or  Marine  Corps, 
and  is  covered  by  section  1007  of  Title  37,  Pay  and  Al- 
lowances of  the  Uniformed  Services,  was  repealed  by 
Pub.  L.  87-649,  §  14c(3).  Sept.  7,  1962,  76  Stat.  501,  ef- 
fective Nov.  1, 1962. 

Amendments 

1990— Pub.  L.  101-510,  §  1533(a)(4)(A),  substituted 
"Retirement  Home"  for  "retirement  homes"  in  section 
catchline  and  amended  text  generally,  substituting 
subsecs.  (a)  to  (c)  relating  to  shares  of  fines  and  for- 
feitures to  benefit  the  Armed  Forces  Retirement 
Home  for  former  subsecs.  (a)  and  (b)  relating  to  shares 
of  fines  and  forfeitures  to  benefit  the  Soldiers'  Home 
and  the  Naval  Home. 

Pub.  L.  101-510,  §  1533(a)(3),  inserted  "and  forfeit- 
ures" after  "fines"  in  subsecs.  (a)(1)(A)  and  (b)(1)(A) 
and  substituted  ",  warrant  officer,  or  limited  duty  of- 
ficer" for  "or  warrant  officer"  wherever  appearing. 

Effective  Date  of  1990  Amendment 

Section  1533(a)(3)  of  Pub.  L.  101-510  provided  that 
the  amendment  by  that  section  is  effective  Nov.  5, 
1990. 

Amendment  by  section  1533(a)(4)(A)  of  Pub.  L. 
101-510  effective  one  year  after  Nov.  5,  1990,  see  sec- 
tion 1541  of  Pub.  L.  101-510,  set  out  as  an  Effective 
Date  note  under  section  401  of  Title  24,  Hospitals  and 
Asylums. 

Effective  Date 

Section  342(b)  of  Pub.  L.  101-189  provided  that: 
"(1)  Subsection  (a)  of  section  2772  of  such  title  [10 
U.S.C.  2772(a)],  as  added  by  subsection  (a),  shall  apply 
with  respect  to  fines  and  forfeitures  adjudged  after 
the  date  of  the  enactment  of  this  Act  [Nov.  29,  1989]. 
"(2)  Subsection  (b)  of  such  section  shall  apply  with 
respect  to  fines  and  forfeitures  adjudged  after  May  31, 
1990." 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  24  section  419. 

§2774.  Claims  for  overpayment  of  pay  and  allow- 
ances and  of  travel  and  transportation  allow- 
ances 

(a)  A  claim  of  the  United  States  against  a 
person  arising  out  of  an  erroneous  payment  of 
any  pay  or  allowances  made  before,  on,  or  after 
October  2,  1972,  or  arising  out  of  an  erroneous 
payment  of  travel  and  transportation  allow- 
ances, to  or  on  behalf  of  a  member  or  former 
member  of  the  uniformed  services,  the  collec- 
tion of  which  would  be  against  equity  and  good 
conscience  and  not  in  the  best  interest  of  the 
United  States,  may  be  waived  in  whole  or  in 
part  by— 

(1)  the  Comptroller  General;  or 

(2)  the  Secretary  concerned,  as  defined  in 
section  101(5)  of  title  37,  when— 

(A)  the  claim  is  in  an  amoimt  aggregating 
not  more  than  $1,500; 

ISee  main  edition  for  text  of(B)  and  (C);  (6)  to 

(As  amended  Pub.  L.  102-190,  div.  A,  title  VI, 
§  657(b),  Dec.  5,  1991.  105  Stat.  1393.) 

Amendboitts 

1991— Subsec.  (a)(2)(A).  Pub.  L.  102-190  substituted 
"$1,500"  for  "$500". 
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Cancellation  of  Debts  Up  To  $2,500  of  Uniformed 
Service  Mebcbers  Incurred  in  Connection  With 
Operation  Desert  Shield/Storm 

Pub.  L.  102-172.  title  VIII,  §  8138.  Nov.  26.  1991,  105 
Stat.  1212.  provided  that:  "Notwithstanding  any  other 
provision  of  law,  the  Secretary  of  Defense  may,  when 
he  considers  it  in  the  best  interest  of  the  United 
States,  cancel  any  part  of  an  indebtedness,  up  to 
$2,500.  that  is  or  was  owed  to  the  United  States  by  a 
member  or  former  member  of  a  uniformed  service  if 
such  indebtedness,  as  determined  by  the  Secretary, 
was  incurred  in  connection  with  Operation  Desert 
Shield/Storm:  Provided,  That  the  amount  of  an  in- 
debtedness previously  paid  by  a  member  or  former 
member  and  cancelled  imder  this  section  shall  be  re- 
funded to  the  member." 

§  2779.  Use  of  funds  because  of  fluctuations  in  cur- 
rency exchange  rates  of  foreign  countries 

{.See  main  edition  for  text  of(a)l 

(b)  iSee  main  edition  for  text  ofil)  to  (5)] 
[(4)  Repealed.  Pub.  L.  101-510,  div.  A,  title 
XIII,  §  1301(15).  Nov.  5,  1990,  104  Stat.  1668.] 

(As  amended  Pub.  L.  101-510,  div.  A.  title  XIII, 
§  1301(15),  Nov.  5,  1990,  104  Stat.  1668.) 

Amendbcents 

1990— Subsec.  (b)(4).  Pub.  L.  101-510  struck  out  par. 
(4)  which  read  as  follows:  "The  Secretary  each  year 
shall  report  to  Congress  on  funds  made  available 
under  this  subsection." 

§  2780.  Debt  collection 

Contracts  for  Recovery  of  Indebtedness 

Pub.  L.  101-165,  title  IX.  §  9019,  Nov.  21,  1989.  103 
Stat.  1133,  provided  that:  "During  the  current  fiscal 
year  and  hereafter,  the  Department  of  Defense  may 
enter  into  contracts  to  recover  indebtedness  to  the 
United  States  pursuant  to  section  3718  of  title  31, 
United  States  Code." 

[§2782.  Repealed.  Pub.  L.  101-510,  div.  A,  title  XIV, 
§  1405(c)(1),  Nov.  5, 1990, 104  Stat.  1680] 

Section,  added  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1603(a)(1),  Nov.  29,  1989,  103  Stat.  1597,  related  to 
limits  on  restoration  of  unobligated  balances  with- 
drawn from  availability  for  obligation. 

CHAPTER  167— DEFENSE  MAPPING  AGENCY 

Sec. 

2796.        Maps,  charts,  and  geodetic  data:  public  avail- 
ability; exceptions. 

Amendments 

1991— Pub.  L.  102-88,  title  V,  1502(a)(2),  Aug.  14, 
1991,  105  Stat.  436,  added  item  2796. 

§  2796.  Maps,  charts,  and  geodetic  data:  public  avail- 
ability; exceptions 

(a)  The  Defense  Mapping  Agency  shall  offer 
for  sale  maps  and  charts  at  scales  of  1:500,000 
and  smaller,  except  those  withheld  in  accord- 
ance with  subsection  (b)  or  those  specifically 
authorized  under  criteria  established  by  Execu- 
tive order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy  and  in  fact 
properly  classified  pursuant  to  such  Executive 
order. 

(b)(1)  Notwithstanding  any  other  provision  of 
law,  the  Secretary  of  Defense  may  withhold 
from  public  disclosure  any  geodetic  product  in 


the  possession  of,  or  under  the  control  of,  the 
Department  of  Defense— 

(A)  that  was  obtained  or  produced,  or  that 
contains  information  that  was  provided,  pur- 
suant to  an  international  agreement  that  re- 
stricts disclosure  of  such  product  or  informa- 
tion to  government  officials  of  the  agreeing 
parties  or  that  restricts  use  of  such  product 
or  information  to  government  purposes  only; 

(B)  that  contains  information  that  the  Sec- 
retary of  Defense  has  determined  in  writing 
would,  if  disclosed,  reveal  sources  and  meth- 
ods used  to  obtain  source  material  for  produc- 
tion of  the  geodetic  product;  or 

(C)  that  contains  information  that  the  Di- 
rector of  the  Defense  Mapping  Agency  has 
determined  in  writing  would,  if  disclosed, 
reveal  military  operational  or  contingency 
plans. 

(2)  In  this  subsection,  the  term  "geodetic 
product"  means  any  map,  chart,  geodetic  data, 
or  related  product. 

(c)(1)  Regulations  to  implement  this  section 
(including  any  amendments  to  such  regula- 
tions) shall  be  published  in  the  Federal  Regis- 
ter for  public  comment  for  a  period  of  not  less 
than  30  days  before  they  take  effect. 

(2)  Regulations  under  this  section  shall  ad- 
dress the  conditions  under  which  release  of  geo- 
detic products  authorized  under  subsection  (b) 
to  be  withheld  from  public  disclosure  would  be 
appropriate— 

(A)  in  the  case  of  allies  of  the  United 
States;  and 

(B)  in  the  case  of  qualified  United  States 
contractors  (including  contractors  that  are 
small  business  concerns)  who  need  such  prod- 
ucts for  use  in  the  performance  of  contracts 
with  the  United  States. 

(Added  Pub.  L.  102-88,  title  V,  §  502(a)(1),  Aug. 
14,  1991,  105  Stat.  435.) 

Regulations 

Section  502(b)  of  Pub.  L.  102-88  provided  that:  "Reg- 
ulations to  implement  section  2796  of  title  10,  United 
States  Code,  as  added  by  subsection  (a),  shall  be  pub- 
lished in  the  Federal  Register  for  public  comment  in 
accordance  with  subsection  (c)  of  that  section  not 
later  than  90  days  after  the  date  of  the  enactment  of 
this  Act  [Aug.  14,  1991]." 

CHAPTER  169— MILITARY  CONSTRUCTION  AND 
MILITARY  FAMILY  HOUSING 

SUBCHAPTER  I— MILITARY 
CONSTRUCTION 


Sec. 
2809. 

2812. 


Long-term  facilities  contracts  for  certain  ac- 
tivities and  services. 
Lease-purchase  of  facilities. 

Amendments 

1991— Pub.  L.  102-190,  div.  B,  title  XXVIII. 
§  2805(a)(2),  Dec.  5,  1991,  105  Stat.  1538,  substituted 
"Long-term  facilities  contracts  for  certain  activities 
and  services"  for  "Test  of  long-term  facilities  con- 
tracts" in  item  2809. 

1989— Pub.  L.  101-189.  div.  B.  title  XXVIII.  §  2809(b). 
Nov.  29,  1989,  103  Stat.  1650,  added  item  2812. 
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§  2801.  Scope  of  chapter;  deHnitions 

References  in  Text 

Section  2828(g)  of  this  title*  referred  to  in  subsec. 
(d),  was  struck  out  and  former  subsec.  (h)  was  redesig- 
nated subsec.  (g)  of  section  2828  by  Pub.  L.  102-190, 
div.  B,  title  XXVIII.  §  2806(b).  Dec.  5.  1991.  105  Stat. 
1540. 

§  2802.  Military  construction  projects 

Reports  Relating  to  Military  Construction  for 
Facilities  Supporting  New  Weapon  Systems 

Pub.  L.  102-190.  div.  B.  title  XXVIII.  §  2868.  Dec.  5. 
1991. 105  Stat.  1562.  provided  that: 

"(a)  Requirement.— The  Secretary  of  Defense  shall 
submit  to  Congress  with  the  budget  submitted  imder 
section  1105  of  title  31,  United  States  Code,  for  the 
fiscal  year  in  which  the  first  construction  of  a  facility 
for  the  permanent  basing  of  a  new  weapon  system  is 
to  be  authorized  a  report  describing— 

"(1)  the  site  or  sites  selected  or  planned  for  perma- 
nent basing  of  the  planned  force  of  that  weapon 

system; 
"(2)  the  rationale  for  selecting  such  site  or  sites; 

and 
"(3)  the  military  construction  activities  proposed 

for  each  such  site. 

"(b)  New  Weapon  System  Defined.— For  purposes  of 
this  section,  the  term  'new  weapon  system'  means  any 
military  aircraft  or  major  naval  combatant  vessel  for 
which  a  complete  permanent  basing  plan  has  not  been 
publicly  announced  before  the  date  of  the  enactment 
of  this  Act  [Dec.  5. 1991]." 

§  2803.  Emergency  construction 

(a)  Subject  to  subsections  (b)  and  (c),  the  Sec- 
retary concerned  may  carry  out  a  military  con- 
struction project  not  otherwise  authorized  by 
law  if  the  Secretary  determines  (1)  that  the 
project  is  vital  to  the  national  security  or  to  the 
protection  of  health,  safety,  or  the  quality  of 
the  environment,  and  (2)  that  the  requirement 
for  the  project  is  so  urgent  that  deferral  of  the 
project  for  inclusion  in  the  next  Military  Con- 
struction Authorization  Act  would  be  inconsist- 
ent with  national  security  or  the  protection  of 
health,  safety,  or  environmental  quality,  as  the 
case  may  be. 

(b)  When  a  decision  is  made  to  carry  out  a 
military  construction  project  under  this  sec- 
tion, the  Secretary  concerned  shall  submit  a 
report  in  writing  to  the  appropriate  committees 
of  Congress  on  that  decision.  Each  such  report 
shall  include  (1)  the  justification  for  the 
project  and  the  current  estimate  of  the  cost  of 
the  project,  (2)  the  justification  for  carrying 
out  the  project  under  this  section,  and  (3)  a 
statement  of  the  source  of  the  f imds  to  be  used 
to  carry  out  the  project.  The  project  may  then 
be  carried  out  only  after  the  end  of  the  21-day 
period  beginning  on  the  date  the  notification  is 
received  by  such  committees. 

iSee  main  edition  for  text  of(c)l 

(As  amended  Pub.  L.  102-190,  div.  B,  title 
XXVIII,  §§  2803,  2870(2),  Dec.  5.  1991,  105  Stat. 
1537,  1562.) 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-190.  §  2803.  substitut- 
ed "or  to  the  protection  of  health,  safety,  or  the  qual- 
ity of  the  environment,  and"  for  ",  and"  in  cl.  (1)  and 
inserted  "or  the  protection  of  health,  safety,  or  envi- 


ronmental quality,  as  the  case  may  be"  before  period 
at  end  of  cl.  (2). 

Subsec.  (b).  Pub.  L.  102-190.  §  2870(2).  which  direct- 
ed the  striking  out  of  " '.  or  after'  and  all  that  follows 
'that  period* "  in  third  sentence,  was  executed  by  strik- 
ing out  before  period  at  end  ".or  after  each  such  com- 
mittee has  approved  the  project,  if  the  committee  ap- 
proves the  project  before  the  end  of  that  period"  to  re- 
flect the  probable  intent  of  Congress. 

§  2804.  Contingency  construction 

ISee  main  edition  for  text  o/(a)] 

(b)  When  a  decision  is  made  to  carry  out  a 
military  construction  project  imder  this  sec- 
tion, the  Secretary  of  Defense  shall  submit  a 
report  in  writing  to  the  appropriate  committees 
of  Congress  on  that  decision.  Each  such  report 
shall  include  (1)  the  justification  for  the 
project  and  the  current  estimate  of  the  cost  of 
the  project,  and  (2)  the  justification  for  carry- 
ing out  the  project  under  this  section.  The 
project  may  then  be  carried  out  only  after  the 
end  of  the  21-day  period  beginning  on  the  date 
the  notification  is  received  by  such  conunittees. 

(As   amended   Pub.   L.    102-190,   div.   B,   title 
XXVIII,  §  2870(3),  Dec.  5,  1991,  105  Stat.  1563.) 

Amendments 

1991— Subsec.  (b).  Pub.  L.  102-190  struck  out  before 
period  at  end  ".or  after  each  such  committee  has  ap- 
proved the  project,  if  the  committees  approve  the 
project  before  the  end  of  that  period". 

§  2805.  UnspeciHed  minor  construction 

(a)(1)  Except  as  provided  in  paragraph  (2), 
within  an  amount  equal  to  125  percent  of  the 
amount  authorized  by  law  for  such  purpose, 
the  Secretary  concerned  may  carry  out  minor 
military  construction  projects  not  otherwise  au- 
thorized by  law.  A  minor  military  construction 
project  is  a  military  construction  project  (1) 
that  is  for  a  single  undertaking  at  a  military  in- 
stallation, and  (2)  that  has  an  approved  cost 
equal  to  or  less  than  $1,500,000. 

ISee  main  edition  for  text  of  (2)1 

(b)  iSee  main  edition  for  text  of  {1)1 

(2)  When  a  decision  is  made  to  carry  out  a 
minor  military  construction  project  to  which 
paragraph  (1)  is  applicable,  the  Secretary  con- 
cerned shall  notify  in  writing  the  appropriate 
committees  of  Congress  of  that  decision,  of  the 
justification  for  the  project,  and  of  the  estimat- 
ed cost  of  the  project.  The  project  may  then  be 
carried  out  only  after  the  end  of  the  21-day 
period  beginning  on  the  date  the  notification  is 
received  by  the  committees. 

C(3)  Repealed.  Pub.  L.  101-510,  div.  A.  title 
XIII,  §  1301(16),  Nov.  5,  1990,  104  Stat.  1668.] 

(c)(1)  Except  as  provided  in  paragraph  (2), 
the  Secretary  concerned  may  spend  from  ap- 
propriations available  for  operation  and  main- 
tenance amoimts  necessary  to  carry  out  an  im- 
specified  military  construction  project  costing 
not  more  than  $300,000. 

LSee  main  edition  for  text  ofi2);  (d)3 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XIII, 
§  1301(16),  Nov.  5,  1990,  104  Stat.  1668;  Pub.  L. 
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102-190,  div.  B,  title  XXVIII.  §§2807,  2870(4), 
Dec.  5,  1991,  105  Stat.  1540,  1563.) 

Amendments 

1991— Subsec.  (a)(1).  Pub.  L.  102-190,  §  2807(a).  sub- 
stituted "$1,500,000"  for  "$1,000,000". 

Subsec.  (b)(2).  Pub.  L.  102-190.  §  2870(4),  in  second 
sentence  struck  out  "(A)"  after  "carried  out  only"  and 
",  or  (B)  after  each  such  committee  approves  the 
project,  if  the  committees  approve  the  project  before 
the  end  of  that  period"  before  period  at  end. 

Subsec.  (c)(1).  Pub.  L.  102-190,  §  2807(b).  substituted 
"$300,000"  for  "$200,000". 

1990— Subsec.  (b)(3).  Pub.  L.  101-510  struck  out  par. 
(3)  which  read  as  follows:  "A  project  for  the  relocation 
of  any  activity  from  one  installation  to  another  that 
involves  25  or  more  full-time  civilian  employees  of  the 
Department  of  Defense  but  that  is  not  subject  to  para- 
graph (1)  may  not  be  carried  out  under  the  authority 
of  this  section  until  the  appropriate  committees  of 
Congress  have  been  notified  by  the  Secretary  con- 
cerned of  the  intent  to  carry  out  such  relocation  under 
the  authority  of  this  section." 

§  2806.  Contributions  for  North  Atlantic  Treaty  Orga- 
nization Infrastructure 

LSee  main  edition  for  text  of  (a)  and  (5)3 

(c)  ISee  main  edition  for  text  of  (1)1 
(2)  If  the  Secretary  determines  that  the 
amount  appropriated  for  contribution  under 
subsection  (a)  in  any  fiscal  year  must  be  ex- 
ceeded by  more  than  the  amoimt  authorized 
under  paragraph  (1),  the  Secretary  may  make 
contributions  in  excess  of  such  amount,  but  not 
in  excess  of  125  percent  of  the  amoimt  appro- 
priated (A)  after  submitting  a  report  in  writing 
to  the  appropriate  committees  of  Congress  on 
such  increase,  including  a  statement  of  the  rea- 
sons for  the  increase  and  a  statement  of  the 
source  of  the  funds  to  be  used  for  the  increase, 
and  (B)  after  a  period  of  21  days  has  elapsed 
from  the  date  of  receipt  of  the  report. 

(As   amended   Pub.   L.    102-190,   div.   B,   title 
XXVIII.  §  2870(5),  Dec.  5.  1991.  105  Stat.  1563.) 

Amendments 

1991— Subsec.  (c)(2)(B).  Pub.  L.  102-190  substituted 
"after"  for  "after  either"  and  struck  out  before  period 
at  end  "or  after  each  such  conunittee  has  indicated  ap- 
proval of  the  increased  contribution". 

§2807.  Architectural  and  engineering  services  and 
construction  design 

ISee  main  edition  for  text  of  (a)  and  (&)] 

(c)  If  the  Secretary  concerned  determines 
that  the  amount  authorized  for  activities  under 
subsection  (a)  in  any  fiscal  year  must  be  in- 
creased the  Secretary  may  proceed  with  activi- 
ties at  such  higher  level  (1)  after  submitting  a 
report  in  writing  to  the  appropriate  committees 
of  Congress  on  such  increase,  including  a  state- 
ment of  the  reasons  for  the  increase  and  a 
statement  of  the  source  of  funds  to  be  used  for 
the  increase,  and  (2)  after  a  period  of  21  days 
has  elapsed  from  the  date  of  receipt  of  the 
report. 

[See  main  edition  for  text  ofid)l 

(As   amended   Pub.   L.    102-190,   div.   B,   title 
XXVIII.  §  2870(6),  Dec.  5,  1991.  105  Stat.  1563.) 


Amendments 

1991— Subsec.  (c)(2).  Pub.  L.  102-190  substituted 
"after"  for  "after  either"  and  struck  out  before  period 
at  end  "or  after  each  such  committee  has  indicated  ap- 
proval of  the  increased  level  of  activity". 

§  2808.  Construction  authority  in  the  event  of  a  decla- 
ration of  war  or  national  emergency 

Ex.  Ord.  No.  12734.  National  Emergency 
Construction  Authority 

Ex.  Ord.  No.  12734,  Nov.  14.  1990.  55  F.R.  48099,  pro- 
vided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States  of 
America,  including  the  International  Emergency  Eco- 
nomic Powers  Act  (50  U.S.C.  1701  et  seq,),  the  National 
Emergencies  Act  (50  U.S.C.  1601  et  seq.),  and  3  U.S.C. 
301,  I  declared  a  national  emergency  by  Executive 
Order  No.  12722.  dated  August  2.  1990  [50  U.S.C.  1701 
note],  to  deal  with  the  threat  to  the  national  security 
and  foreign  policy  of  the  United  States  caused  by  the 
invasion  of  Kuwait  by  Iraq.  To  provide  additional  au- 
thority to  the  Department  of  Defense  to  respond  to 
that  threat,  and  in  accordance  with  section  301  of  the 
National  Emergencies  Act  (50  U.S.C.  1631),  I  hereby 
order  that  the  emergency  construction  authority  at  10 
U.S.C.  2808  is  invoked  and  made  available  in  accord- 
ance with  its  terms  to  the  Secretary  of  Defense  and,  at 
the  discretion  of  the  Secretary  of  Defense,  to  the  Sec- 
retaries of  the  military  departments. 

This  order  is  effective  immediately  and  shall  be 
transmitted  to  the  Congress  and  published  in  the  Fed- 
eral Register. 

George  Bush. 

§2809.  Long-term  facilities  contracts  for  certain  ac- 
tivities and  services 

(a)  Submission  and  Authorization  of  Pro- 
posed Projects.— The  Secretary  concerned  may 
enter  into  a  contract  for  the  procurement  of 
services  in  connection  with  the  construction, 
management,  and  operation  of  a  facility  on  or 
near  a  military  installation  for  the  provision  of 
an  activity  or  service  described  in  subsection  (b) 
if- 

(1)  the  Secretary  concerned  has  identified 
the  proposed  project  for  that  facility  in  the 
budget  material  submitted  to  Congress  by  the 
Secretary  of  Defense  in  connection  with  the 
budget  submitted  pursuant  to  section  1105  of 
title  31  for  the  fiscal  year  in  which  the  con- 
tract is  proposed  to  be  awarded; 

(2)  the  Secretary  concerned  has  determined 
that  the  services  to  be  provided  at  that  facili- 
ty can  be  more  economically  provided 
through  the  use  of  a  long-term  contract  than 
through  the  use  of  conventional  means;  and 

(3)  the  project  has  been  authorized  by  law. 

(b)  Authorized  Purposes  of  Contract.— The 
activities  and  services  referred  to  in  subsection 
(a)  are  as  follows: 

(1)  Child  care  services. 

(2)  Utilities,  including  potable  and  waste 
water  treatment  services. 

(3)  Depot  supply  activities. 

(4)  Troop  housing. 

(5)  Transient  quarters. 

(6)  Hospital  or  medical  facilities. 

(7)  Other  logistic  and  administrative  serv- 
ices, other  than  depot  maintenance. 
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(c)  Conditions  on  Obligation  of  Funds.— A 
contract  entered  into  for  a  project  pursuant  to 
subsection  (a)  shall  include  the  following  provi- 
sions: 

(DA  statement  that  the  obligation  of  the 
United  States  to  make  payments  under  the 
contract  in  any  fiscal  year  is  subject  to  appro- 
priations being  provided  specifically  for  that 
fiscal  year  and  specifically  for  that  project. 

(2)  A  commitment  to  obligate  the  necessary 
amount  for  each  fiscal  year  covered  by  the 
contract  when  and  to  the  extent  that  funds 
are  appropriated  for  that  project  for  that 
fiscal  year. 

(3)  A  statement  that  such  a  commitment 
given  under  the  authority  of  this  section  does 
not  constitute  an  obligation  of  the  United 
States. 

(d)  Competitive  Procedures.— Each  contract 
entered  into  under  this  section  shall  be  award- 
ed through  the  use  of  competitive  procedures 
as  provided  in  chapter  137  of  this  title.  In  ac- 
cordance with  such  procedures,  the  Secretary 
concerned  shall  solicit  bids  or  proposals  for  a 
contract  for  each  project  that  has  been  author- 
ized by  law. 

(e)  Term  of  Contract.— A  contract  under  this 
section  may  be  for  any  period  not  in  excess  of 
32  years,  excluding  the  period  for  construction. 

(f)  Notice  and  Wait  Requirements.— A  con- 
tract may  not  be  entered  into  under  this  section 
imtil— 

(1)  the  Secretary  concerned  submits  to  the 
appropriate  committees  of  Congress,  in  writ- 
ing, a  justification  of  the  need  for  the  facility 
for  which  the  contract  is  to  be  awarded  and 
an  economic  analysis  (based  upon  accepted 
life  cycle  costing  procedures)  which  demon- 
strates that  the  proposed  contract  is  cost  ef- 
fective when  compared  with  alternative 
means  of  furnishing  the  same  facility;  and 

(2)  a  period  of  21  calendar  days  has  expired 
following  the  date  on  which  the  justification 
and  the  economic  analysis  are  received  by  the 
committees. 

(As  amended  Pub.  L.  101-189,  div.  B,  title 
XXVIII,  §  2803,  Nov.  29,  1989,  103  Stat.  1647; 
Pub.  L.  102-190,  div.  B,  title  XXVIII, 
§  2805(a)(1),  Dec.  5,  1991,  105  Stat.  1537.) 

Amendments 

1991— Pub.  L.  102-190  substituted  section  catchline 
for  one  which  read  "Test  of  long-term  facilities  con- 
tracts" and  amended  text  generally,  substituting 
present  provisions  for  provisions  authorizing  contracts 
for  construction,  management,  and  operation  of  facili- 
ties on  or  near  military  installations  for  the  provision 
of  certain  enumerated  activities  or  services,  setting  out 
procedures,  terms,  and  other  limits  for  such  contracts, 
providing  that  no  more  than  5  contracts  may  be  en- 
tered into  imder  this  section  other  than  contracts  for 
chUd  care  centers,  and  providing  that  authority  to 
enter  into  such  contracts  was  to  expire  on  Sept.  30. 
1991. 

1989— Subsec.  (a)(l)(B)(ii).  Pub.  L.  101-189,  §  2803(1), 
substituted  "Utilities,  including  potable"  for  "Pota- 
ble". 

Subsec.  (b).  Pub.  L.  101-189.  §  2803(2).  substituted 
"activities  and  services  described  in  clause  (i)  or  (ii)  of 
subsection  (a)(1)(B)"  for  "child  care  centers". 

Subsec.  (c).  Pub.  L.  101-189,  §2803(3).  substituted 
"1991"  for  "1989". 


Effective  Date  of  1991  Amendment 

Section  2805(b)  of  Pub.  L.  102-190  provided  that: 
"Section  2809  of  title  10.  United  States  Code,  as 
amended  by  subsection  (a),  shall  apply  with  respect  to 
contracts  entered  into  under  that  section  on  or  after 
the  date  of  the  enactment  of  this  Act  [Dec.  5,  1991]." 

§  2812.  Lease-purchase  of  facilities 

(a)(1)  The  Secretary  concerned  may  enter 
into  an  agreement  with  a  private  contractor  for 
the  lease  of  a  facility  of  the  kind  specified  in 
paragraph  (2)  if  the  facility  is  provided  at  the 
expense  of  the  contractor  on  a  military  installa- 
tion under  the  jurisdiction  of  the  Department 
of  Defense. 

(2)  The  facilities  that  may  be  leased  pursuant 
to  paragraph  (1)  are  as  follows: 

(A)  Administrative  office  facilities. 

(B)  Troop  housing  facilities. 

(C)  Energy  production  facilities. 

(D)  Utilities,  including  potable  and  waste 
water  treatment  facilities. 

(E)  Hospital  and  medical  facilities. 

(F)  Transient  quarters. 

(G)  Depot  or  storage  facilities. 
(H)  Child  care  centers. 

(I)  Classroom  and  laboratories. 

(b)  Leases  entered  into  under  subsection  (a)— 

(1)  may  not  exceed  a  term  of  32  years; 

(2)  shall  provide  that,  at  the  end  of  the 
term  of  the  lease,  title  to  the  leased  facility 
shall  vest  in  the  United  States;  and 

(3)  shall  include  such  other  terms  and  con- 
ditions as  the  Secretary  concerned  determines 
are  necessary  or  desirable  to  protect  the  in- 
terests of  the  United  States. 

(c)(1)  The  Secretary  concerned  may  not  enter 
into  a  lease  under  this  section  until— 

(A)  the  Secretary  submits  to  the  appropri- 
ate committees  of  Congress  a  justification  of 
the  need  for  the  facility  for  which  the  pro- 
posed lease  is  being  entered  into  and  an  eco- 
nomic analysis  (based  upon  accepted  life-cycle 
costing  procedures)  that  demonstrates  the 
cost  effectiveness  of  the  proposed  lease  com- 
pared with  a  military  construction  project  for 
the  same  facility;  and 

(B)  a  period  of  21  days  has  expired  follow- 
ing the  date  on  which  the  justification  and 
economic  analysis  are  received  by  the  com- 
mittees. 

(2)  Each  Secretary  concerned  may,  under  this 
section,  enter  into— 

(A)  not  more  than  three  leases  in  fiscal  year 
1990;  and 

(B)  not  more  than  five  leases  in  each  of  the 
fiscal  years  1991  and  1992. 

(d)  Each  lease  entered  into  under  this  section 
shall  include  a  provision  that  the  obligation  of 
the  United  States  to  make  payments  under  the 
lease  in  any  fiscal  year  is  subject  to  the  avail- 
ability of  appropriations  for  that  purpose. 

(Added  Pub.  L.  101-189,  div.  B,  title  XXVIII, 
§  2809(a),  Nov.  29,  1989,  103  Stat.  1649,  and 
amended  Pub.  L.  101-510,  div.  B,  title  XXVIII, 
§  2864,  Nov.  5,  1990,  104  Stat.  1806.) 
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Amendments 

1990— Subsec.    (a)(2)(I).    Pub.    L.    101-510    added 
subpar.  (I). 

SUBCHAPTER  II-MILITARY  FAMILY 
HOUSING 


Sec. 
2835. 

2836. 


Long-term  leasing  of  military  family  housing 

to  be  constructed. 
Military  housing  rental  guarantee  program. 

Amendments 

1991-Pub.  L  102-190.  div.  B.  title  XXVIII. 
§§  2806(a)(2).  2809(a)(2),  Dec.  5.  1991.  105  Stat.  1540, 
1543,  added  items  2835  and  2836. 

§  2821.  Requirement  for  authorization  of  appropria- 
tions for  construction  and  acquisition  of  military 
family  housing 

Military  Housing  Rental  Guarantee  Program 

Pub.  L.  98-115.  title  VIII,  §  802,  Oct.  11,  1983,  97 
Stat.  783,  as  amended  by  Pub.  L.  98-407,  title  VIII, 
§  806(b),  Aug.  28,  1984,  98  Stat.  1521;  Pub.  L.  99-167, 
title  VIII,  §  801(a),  Dec.  3,  1985,  99  Stat.  985;  Pub.  L. 
99-661.  div.  B,  title  VII,  §  2713(a),  Nov.  14,  1986,  100 
Stat.  4042;  Pub.  L.  100-180,  div.  B,  subdiv.  3,  title  I, 
§  2307,  Dec.  4,  1987,  101  Stat.  1216;  Pub.  L.  101-189, 
div.  B,  title  XXVIII,  §  2801,  Nov.  29,  1989,  103  Stat. 
1646;  Pub.  L.  101-510,  div.  B.  title  XXVIII,  §  2811,  Nov. 
5,  1990,  104  Stat.  1788,  which  provided  for  agreements 
and  contracts  relating  to  military  housing  rental  guar- 
antee program,  was  repealed  by  Pub.  L.  102-190,  div. 
B,  title  XXVIII,  §  2809(b),  (c),  Dec.  5,  1991,  105  Stat. 
1543,  such  repeal  not  to  affect  the  validity  of  any  con- 
tract entered  into  before  Dec.  5,  1991,  under  section 
802  of  Pub.  L.  98-115  as  in  effect  on  Dec.  4,  1991.  See 
section  2836  of  this  title. 

Family  Housing  Constructed  Overseas 

Pub.  L.  98-115,  title  VIII,  §803,  Oct.  11.  1983.  97 
Stat.  784,  as  amended  by  Pub.  L.  98-407,  title  VIII, 
§  812,  Aug.  28,  1984,  98  Stat.  1524;  Pub.  L.  101-510,  div. 
A,  title  XIII,  §  1302(f),  Nov.  5,  1990,  104  Stat.  1669, 
provided  that: 

iSee  main  edition  for  text  of  (a)] 

"(b)  The  Secretary  of  Defense  may  waive  subsection 
(a)  with  respect  to  not  more  than  10  percent  of  the 
total  number  of  military  family  housing  units  author- 
ized to  be  constructed  in  foreign  countries  in  any  year 
if  the  Secretary  determines  that  with  respect  to  such 
units  compliance  with  the  requirement  in  such  subsec- 
tion is  infeasible. 

iSee  main  edition  for  text  of  (c)] 

§  2822.  Requirement  for  authorization  of  number  of 
family  housing  units 

ISee  main  edition  for  text  of(a)l 

(b)  Subsection  (a)  does  not  apply  to  the  fol- 
lowing: 

{.See  main  edition  for  text  ofiDto  (5)3 

(4)  Housing  units  acquired  without  consid- 
eration. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XIII. 
§  1301(17),  Nov.  5,  1990,  104  Stat.  1668;  Pub.  L. 
102-25,  title  VII.  §  701(j)(9),  Apr.  6,  1991,  105 
Stat.  116.) 

AlfENDMENTS 

1991— Subsec.  (b)(4).  Pub.  L.  102-25  realigned  margin 
of  par.  (4). 


1990— Subsec.  (b)(4).  Pub.  L.  101-510  amended  par. 
(4)  generally.  Prior  to  amendment,  par.  (4)  read  as  fol- 
lows: ''Housing  imits  acquired  without  consideration, 
if- 

"(A)  the  Secretary  concerned  provides  to  the  ap- 
propriate committees  of  Congress  written  notifica- 
tion of  the  facts  concerning  the  proposed  acquisi- 
tion; and 

"(B)  a  period  of  21  days  elapses  after  the  notifica- 
tion is  received  by  those  committees." 

§  2825.  Improvements  to  family  housing  units 

{.See  main  edition  for  text  of(a)l 

(b)(1)  Funds  may  not  be  expended  for  the  im- 
provement of  any  single  family  housing  unit,  or 
for  the  improvement  of  two  or  more  housing 
units  that  are  to  be  converted  into  or  are  to  be 
used  as  a  single  family  housing  unit,  if  the  cost 
per  unit  of  such  improvement  will  exceed  (A) 
$50,000  multiplied  by  the  area  construction  cost 
index  as  developed  by  the  Department  of  De- 
fense for  the  location  concerned  at  the  time  of 
contract  award,  or  (B)  in  the  case  of  improve- 
ments necessary  to  make  the  unit  suitable  for 
habitation  by  a  handicapped  person,  $60,000 
multiplied  by  such  index.  The  Secretary  con- 
cerned may  waive  the  limitations  contained  in 
the  preceding  sentence  if  (i)  such  Secretary  de- 
termines that,  considering  the  useful  life  of  the 
structure  to  be  improved  and  the  useful  life  of 
a  newly  constructed  unit  and  the  cost  of  con- 
struction and  of  operation  and  maintenance  of 
each  kind  of  imit  over  its  useful  life,  the  im- 
provement will  be  cost-effective,  and  (ii)  a 
period  of  21  days  elapses  after  the  date  on 
which  the  Committees  on  Armed  Services  and 
the  Committees  on  Appropriations  of  the 
Senate  and  of  the  House  of  Representatives  re- 
ceive a  notice  from  such  Secretary  of  the  pro- 
posed waiver,  together  with  an  economic  analy- 
sis demonstrating  that  the  improvement  will  be 
cost  effective. 

{See  main  edition  for  text  of  (2);  (c)] 

(As  amended  Pub.  L.  101-189,  div.  B,  title 
XXVIII,  §  2804,  Nov.  29,  1989,  103  Stat.  1647; 
Pub.  L.  101-510,  div.  B,  title  XXVIII.  §  2812, 
Nov.  5,  1990,  104  Stat.  1788.) 

Amend&ients 

1990— Subsec.  (b)(1).  Pub.  L.  101-510  substituted 
"$50,000"  for  "$40,000"  in  cl.  (A)  and  inserted  at  end 
sentence  authorizing  Secretary  concerned  to  waive 
limitations  contained  in  preceding  sentence. 

1989— Subsec.  (b)(1).  Pub.  L.  101-189  inserted  "(A)" 
after  "will  exceed"  and  added  cl.  (B). 

§  2826.  Limitations  on  space  by  pay  grade 

{See  main  edition  for  text  of  (a)  to  (c)] 

(d)  The  applicable  maximum  net  floor  area 
prescribed  by  subsection  (a)  may  be  increased 
by  300  square  feet  for  a  family  housing  unit  in 
a  location  where  harsh  climatological  condi- 
tions severely  restrict  outdoor  activity  for  a  sig- 
nificant part  of  each  year,  as  determined  by  the 
Secretary  concerned  pursuant  to  regulations 
prescribed  by  the  Secretary  of  Defense.  The 
regulations  shall  apply  uniformly  to  the  armed 
forces. 
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(e)  In  the  case  of  the  acquisition  by  purchase 
of  military  family  housing  units  for  members  of 
the  armed  forces  in  pay  grades  below  pay  grade 
0-6,  the  applicable  maximimi  net  floor  area 
prescribed  by  subsection  (a)  may  be  increased 
by  20  percent  if  the  Secretary  concerned  deter- 
mines that  the  purchase  of  larger  units  is  cost 
effective  when  compared  to  available  units 
within  the  space  limitations  specified  in  that 
subsection.  The  authority  provided  by  this  sub- 
section shall  expire  on  September  30, 1994. 

(f)(1)  The  Secretary  concerned  may  waive  the 
provisions  of  subsection  (a)  with  respect  to  a 
family  housing  unit  leased  in  a  foreign  coimtry 
if  a  suitable  family  housing  unit  within  the  ap- 
plicable maximum  net  floor  area  prescribed  by 
such  subsection  cannot  be  obtained. 

(2)  Subsection  (a)  does  not  apply  to  family 
housing  imits  in  foreign  countries  constructed 
or  acquired  by  the  Secretary  of  State  for  occu- 
pancy by  members  of  the  armed  forces. 

(g)  The  maximum  net  floor  areas  prescribed 
by  this  section  apply  to  family  housing  provid- 
ed to  civilian  personnel  based  upon  civilian  pay 
scale  comparability  with  military  pay  grades,  as 
determined  by  the  Secretary  of  Defense. 

(h)  In  this  section,  the  term  "net  floor  area" 
means  the  total  number  of  square  feet  of  the 
floor  space  inside  the  exterior  walls  of  a  struc- 
ture, excluding  the  floor  area  of  an  unfinished 
basement,  an  imfinished  attic,  a  utility  space,  a 
garage,  a  carport,  an  open  or  insect-screened 
porch,  a  stairwell,  and  any  space  used  for  a 
solar-energy  system. 

(As   amended   Pub.   L.    102-190,   div.   B,   title 
XXVIII,  §  2808,  Dec.  5, 1991, 105  Stat.  1540.) 

Amendments 

1991-Subsecs.  (d)  to  (h).  Pub.  L.  102-190  added  sub- 
sees,  (d)  and  (e)  and  redesignated  former  subsecs.  (d) 
to  (f )  as  (f )  to  (h),  respectively. 

§  2828.  Leasing  of  military  family  housing 

{.See  main  edition  for  text  ofia)l 

(b)(1)  Not  more  than  10,000  family  housing 
imits  may  be  leased  at  any  one  time  under  sub- 
section (a). 

(2)  Except  as  provided  in  paragraph  (3),  ex- 
penditures for  the  rental  of  housing  units 
imder  subsection  (a)  (including  the  cost  of  utili- 
ties, maintenance,  and  operation)  may  not 
exceed  $12,000  per  unit  per  annum. 

(3)  Not  more  than  500  housing  units  may  be 
leased  under  subsection  (a)  for  which  the  ex- 
penditure for  the  rental  of  such  units  (includ- 
ing the  cost  of  utilities,  maintenance,  and  oper- 
ation) exceeds  $12,000  per  unit  per  annum  but 
does  not  exceed  $14,000  per  \mit  per  annimi. 

iSee  main  edition  for  text  ofic)  and  id)l 

(e)(1)  Expenditures  for  the  rental  of  family 
housing  in  foreign  countries  (including  the 
costs  of  utilities,  maintenance,  and  operation) 
may  not  exceed  $20,000  per  unit  per  amumi  as 
adjusted  for  foreign  currency  fluctuation  from 
October  1,  1987.  That  maximum  lease  amount 
may  be  waived  by  the  Secretary  concerned  with 
respect  to  not  more  than  a  total  of  220  such 
units  that  are  leased  for  incumbents  of  special 


positions  or  for  personnel  assigned  to  Defense 
Attache  Offices  or  that  are  leased  in  countries 
where  excessive  costs  of  housing  would  cause 
undue  hardship  on  Department  of  Defense  per- 
sonnel. 

(2)  The  maximum  number  of  family  housing 
units  that  may  be  leased  in  foreign  countries 
under  this  section  at  any  one  time  is  53,000. 

iSee  main  edition  for  text  of(f)1 

(g)  Appropriations  available  to  the  Depart- 
ment of  Defense  for  maintenance  or  construc- 
tion may  be  used  for  the  acquisition  of  interests 
in  land  imder  this  section. 

(As  amended  Pub.  L.  101-189,  div.  B,  title 
XXVIII,  §§  2802,  2805,  Nov.  29,  1989,  103  Stat. 
1646, 1647;  Pub.  L.  102-190,  div.  B,  title  XXVIII, 
§  2806(b),  Dec.  5,  1991,  105  Stat.  1540.) 

Amendments 

1991— Subsecs.  (g).  (h).  Pub.  L.  102-190  redesignated 
subsec.  (h)  as  (g)  and  struck  out  former  subsec.  (g) 
which  authorized  contracts  for  lease  of  family  housing 
units  on  or  near  military  installations  at  which  there 
is  a  validated  deficit  in  family  housing.  See  section 
2835  of  this  title. 

1989— Subsec.  (b)(2).  Pub.  L.  101-189,  §  2802(1).  sub- 
stituted "$12,000"  for  "$10,000". 

Subsec.  (b)(3).  Pub.  L.  101-189,  §  2802(2),  substituted 
"Not"  for  "(A)  Except  as  provided  in  subparagraph 
(B),  not".  "$12,000"  for  "$10,000".  and  "$14,000"  for 
"$12,000"  and  struck  out  subpar.  (B)  which  read  as  fol- 
lows: "During  fiscal  years  1986  and  1987,  the  number 
of  housing  units  that  may  be  leased  pursuant  to  the 
provisions  of  subparagraph  (A)  may  be  Increased  by 
500  units  for  each  such  fiscal  year.  The  Secretary  con- 
cerned shall  provide  written  notification  to  the  Com- 
mittees on  Armed  Services  of  the  Senate  and  House  of 
Representatives  concerning  the  location,  purpose,  and 
cost  of  the  additional  units  permitted  by  this  subpara- 
graph. Such  notification  shall  be  made  periodically  as 
the  leases  are  entered  into." 

Subsec.  (e)(1).  Pub.  L.  101-189.  §  2802(3).  inserted  "as 
adjusted  for  foreign  currency  fluctuation  from  Octo- 
ber 1, 1987"  after  "$20,000  per  unit  per  annum". 

Subsec.  (e)(2).  Pub.  L.  101-189,  §  2802(4).  substituted 
"53.000"  for  "38,000". 

Subsec.  (g)(7).  Pub.  L.  101-189.  §  2805(1).  added  par. 
(7)  and  struck  out  former  par.  (7)  which  provided  that 
this  subsection  could  only  be  implemented  by  a  pilot 
program,  and  that  in  carrying  out  such  program,  the 
Secretary  of  each  military  department  or  the  Secre- 
tary of  Transportation  with  respect  to  the  Coast 
Guard,  could  not  enter  into  more  than  two  contracts 
under  this  subsection,  and  any  such  contract  could  not 
be  for  more  than  300  family  housing  units. 

Subsec.  (g)(8).  Pub.  L.  101-189.  §  2805,  redesignated 
par.  (9)  as  (8),  substituted  "1991"  for  "1989".  and 
struck  out  former  par.  (8)  which  authorized  the  Secre- 
taries of  the  military  departments  and  the  Secretary 
of  Transportation  to  enter  into  contracts  for  family 
housing  units  in  addition  to  those  authorized  in  par. 
(7). 

Subsec.  (g)(9).  (10).  Pub.  L.  101-189.  §  2805(2),  redes- 
ignated par.  (10)  as  (9).  Former  par.  (9)  redesignated 
(8). 

Effective  Date  of  1991  Amendment 

Section  2806(c)  of  Pub.  L.  102-190  provided  that: 
"Section  2835  of  title  10.  United  States  Code,  as  added 
by  subsection  (a),  shall  apply  with  respect  to  contracts 
entered  into  imder  that  section  on  or  after  the  date  of 
the  enactment  of  this  Act  [Dec.  5.  1991].  The  amend- 
ment made  by  subsection  (b)(1)  [amending  this  sec- 
tion] shall  not  affect  the  validity  of  any  contract  en- 
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tered  into  before  that  date  under  section  2828(g)  of 
such  title,  as  in  effect  on  the  day  before  that  date." 

§  2832.  Homeowners  assistance  program 

(a)  The  Secretary  of  Defense  may  exercise 
the  authority  provided  in  section  1013  of  the 
Demonstration  Cities  and  Metropolitan  Devel- 
opment Act  of  1966  (42  U.S.C.  3374). 

(b)(1)  Subject  to  paragraph  (2)  and  notwith- 
standing subsection  (i)  of  section  1013  of  the 
Act  referred  to  in  subsection  (a)— 

(A)  the  Secretary  of  Defense  may  transfer 
not  more  than  $31,000,000  from  the  Depart- 
ment of  Defense  Base  Closure  Account,  estab- 
lished by  section  207  of  the  Defense  Authori- 
zation Amendments  and  Base  Closure  and  Re- 
alignment Act  (Public  Law  100-526;  102  Stat. 
2627),  to  the  fund  established  pursuant  to 
subsection  (d)  of  such  section  1013  for  use  as 
part  of  such  f  imd;  and 

(B)  any  funds  so  transferred  shall  be  avail- 
able for  obligation  and  expenditure  for  the 
same  purposes  that  funds  appropriated  to 
such  fund  are  available,  except  that  such 
funds  may  not  be  obligated  after  September 
30,  1991. 

(2)  Amounts  may  be  transferred  under  para- 
graph (1)  only  after  the  date  on  which  the 
Committees  on  Armed  Services  and  the  Com- 
mittees on  Appropriations  of  the  Senate  and  of 
the  House  of  Representatives  receive  from  the 
Secretary  written  notice  of,  and  justification 
for,  the  transfer. 

(As  amended  Pub.  L.  101-189,  div.  B,  title 
XXVIII,  §  2831(a),  Nov.  29,  1989,  103  Stat. 
1660.) 

References  in  Text 

Section  207  of  the  Defense  Authorization  Amend- 
ments and  Base  Closure  and  Realignment  Act,  re- 
ferred to  in  subsec.  (b)(1)(A),  is  section  207  of  Pub.  L. 
100-526,  which  is  set  out  as  a  note  under  section  2687 
of  this  title. 

Amendments 

1989— Pub.  L.  101-189  designated  existing  provisions 
as  subsec.  (a)  and  added  subsec.  (b). 

Effective  Date  of  1989  Amendment 

Section  2831(b)  of  Pub.  L.  101-189  provided  that: 
"The  amendments  made  by  subsection  (a)  [amending 
this  section]  shall  apply  only  to  funds  appropriated  or 
transferred  to,  or  otherwise  deposited  in,  the  Depart- 
ment of  Defense  Base  Closure  Account  for,  or  during, 
fiscal  years  beginning  after  September  30, 1989." 

§  2834.  Participation  in  Department  of  State  housing 
pools 

ISee  main  edition  for  text  o/(a)] 

(b)  In  computing  the  number  of  leases  for 
which  the  maximum  lease  amount  may  be 
waived  by  the  Secretary  concerned  under  the 
second  sentence  of  section  2828(e)(1)  of  this 
title,  housing  made  available  to  the  Depart- 
ment of  Defense  under  this  section  shall  be  in- 
cluded. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XIII, 
§  1301(18),  Nov.  5,  1990,  104  Stat.  1668.) 


Amendments 

1990— Subsecs.  (b),  (c).  Pub.  L.  101-510  redesignated 
subsec.  (c)  as  (b)  and  struck  out  former  subsec.  (b) 
which  read  as  follows:  "Agreements  entered  into  with 
the  Secretary  of  State  under  this  section  may  not  be 
executed  imtil  (1)  the  Secretary  concerned  provides  to 
the  appropriate  committees  of  Congress  written  notifi- 
cation of  the  facts  concerning  the  proposed  agree- 
ment, and  (2)  a  period  of  21  days  has  elapsed  after  the 
day  on  which  the  notification  is  received  by  the  com- 
mittees." 

§  2835.  Long-term  leasing  of  military  family  housing 
to  be  constructed 

(a)  Build  and  Lease  Authorized.— Subject  to 
subsection  (b),  the  Secretary  of  a  military  de- 
partment, or  the  Secretary  of  Transportation 
with  respect  to  the  Coast  Guard,  may  enter 
into  a  contract  for  the  lease  of  family  housing 
units  to  be  constructed  or  rehabilitated  to  resi- 
dential use  near  a  military  installation  within 
the  United  States  under  the  Secretary's  juris- 
diction at  which  there  is  a  shortage  of  family 
housing.  Housing  units  leased  under  this  sec- 
tion shall  be  assigned,  without  rental  charge,  as 
family  housing  to  members  of  the  armed  forces 
who  are  eligible  for  assignment  to  military 
family  housing. 

(b)  Submission  and  Authorization  of  Pro- 
posed Lease  Contracts.— (1)  The  Secretary  of  a 
military  department,  or  the  Secretary  of  Trans- 
portation with  respect  to  the  Coast  Guard,  may 
enter  into  a  lease  contract  under  subsection  (a) 
for  such  military  housing  as  is  authorized  by 
law  for  the  purposes  of  this  section. 

(2)  The  budget  material  submitted  to  Con- 
gress by  the  Secretary  of  Defense,  and  the  Sec- 
retary of  Transportation  with  respect  to  the 
Coast  Guard,  in  connection  with  the  budget 
submitted  pursuant  to  section  1105  of  title  31 
for  each  fiscal  year  shall  include  materials  that 
identify  the  military  housing  projects  for  which 
lease  contracts  are  proposed  to  be  entered  into 
under  subsection  (a)  in  such  fiscal  year. 

(c)  Competitive  Process.— Each  contract 
under  subsection  (a)  shall  be  awarded  through 
the  use  of  publicly  advertised,  competitively 
bid,  or  competitively  negotiated,  contracting 
procedures  as  provided  in  chapter  137  of  this 
title.  In  accordance  with  such  procedures,  the 
Secretary  of  a  military  department,  or  the  Sec- 
retary of  Transportation,  as  the  case  may  be, 
shall  solicit  bids  or  proposals  for  a  contract  for 
the  lease  of  military  housing  authorized  in  ac- 
cordance with  subsection  (b)(1).  Such  a  con- 
tract may  provide  for  the  contractor  of  the 
housing  facilities  to  operate  and  maintain  such 
housing  facilities  during  the  term  of  the  lease. 

(d)  Conditions  on  Obligation  of  Funds.— A 
lease  contract  entered  into  for  a  military  hous- 
ing project  under  subsection  (a)  shall  include 
the  following  provisions: 

(DA  statement  that  the  obligation  of  the 
United  States  to  make  payments  under  the 
contract  in  any  fiscal  year  is  subject  to  appro- 
priations being  provided  specifically  for  that 
fiscal  year  and  specifically  for  that  project. 

(2)  A  conmiitment  to  obligate  the  necessary 
amount  for  each  fiscal  year  covered  by  the 
contract  when  and  to  the  extent  that  funcis 
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are  appropriated  for  that  project  for  that 
fiscal  year. 

(3)  A  statement  that  such  a  commitment 
entered  into  under  the  authority  of  this  sec- 
tion does  not  constitute  an  obligation  of  the 
United  States. 

(4)  A  requirement  that  housing  units  con- 
structed pursuant  to  the  contract  shall  be 
constructed— 

(A)  to  Department  of  Defense  specifica- 
tions, in  the  case  of  a  Department  of  De- 
fense contract;  and 

(B)  to  Department  of  Transportation 
specifications,  in  the  case  of  a  contract  for 
the  Coast  Guard. 

(e)  Lease  Term.— A  contract  under  this  sec- 
tion may  be  for  any  period  not  in  excess  of  20 
years  (excluding  the  period  required  for  con- 
struction of  the  housing  facilities). 

(f)  Right  of  First  Refusal  to  Acquire.— A 
contract  under  this  section  shall  provide  that, 
upon  the  termination  of  the  lease  period,  the 
United  States  shall  have  the  right  of  first  refus- 
al to  acquire  all  right,  title,  and  interest  to  the 
housing  facilities  constructed  and  leased  under 
the  contract. 

(g)  Notice  and  Wait  Requirements.- A  con- 
tract may  not  be  entered  into  for  the  lease  of 
housing  facilities  imder  this  section  until— 

(1)  the  Secretary  of  Defense,  or  the  Secre- 
tary of  Transportation  with  respect  to  the 
Coast  Guard,  submits  to  the  appropriate  com- 
mittees of  Congress,  in  writing,  an  economic 
analysis  (based  upon  accepted  life  cycle  cost- 
ing procedures)  which  demonstrates  that  the 
proposed  contract  is  cost-effective  when  com- 
pared with  alternative  means  of  furnishing 
the  same  housing  facilities;  and 

(2)  a  period  of  21  calendar  days  has  expired 
following  the  date  on  which  the  economic 
analysis  is  received  by  those  committees. 

(h)  Support  Buildings.— A  contract  for  the 
lease  of  family  housing  under  this  section  may 
include  provision  for  the  lease  of  a  child  care 
center,  civic  center  building,  and  similar  type 
buildings  constructed  for  the  support  of  family 
housing. 

(Added  Pub.  L.  102-190,  div.  B,  title  XXVIII, 
§  2806(a)(1),  Dec.  5, 1991, 105  Stat.  1539.) 

Prior  Provisions 

Prior  similar  provisions  were  contained  in  subsec.  (g) 
of  section  2828  of  this  title  which  was  struck  out  by 
Pub.  L,  102-190,  div.  B.  title  XXVIII.  §  2806(b)(1),  Dec. 
5,  1991, 105  Stat.  1540. 

Effective  Date 

Section  applicable  with  respect  to  contracts  entered 
into  under  this  section  on  or  after  Dec.  5, 1991,  see  sec- 
tion 2806(c)  of  Pub.  L.  102-190,  set  out  as  an  Effective 
Date  of  1991  Amendment  note  under  section  2828  of 
this  title. 

§  2836.  Military  housing  rental  guarantee  program 

(a)  Authority.— Subject  to  subsection  (b), 
the  Secretary  of  a  military  department,  or  the 
Secretary  of  Transportation  with  respect  to  the 
Coast  Guard,  may  enter  into  an  agreement  to 
assure  the  occupancy  of  rental  housing  to  be 
constructed  or  rehabilitated  to  residential  use 


by  a  private  developer  or  by  a  State  or  local 
housing  authority  on  private  land,  on  land 
owned  by  a  State  or  local  government,  or  on 
land  owned  by  the  United  States,  if  the  housing 
is  to  be  located  on  or  near  a  new  military  instal- 
lation or  an  existing  military  installation  that 
has  a  shortage  of  housing  to  meet  the  require- 
ments of  eligible  members  of  the  armed  forces 
(with  or  without  accompanying  dependents). 
The  authority  provided  under  this  subsection 
shall  be  exercised  under  uniform  regulations 
prescribed  by  the  Secretary  of  Defense. 

(b)  Submission  and  Authorization  op  Pro- 
posed Agreements.— (1)  The  Secretary  of  a  mili- 
tary department,  or  the  Secretary  of  Transpor- 
tation with  respect  to  the  Coast  Guard,  may 
enter  into  agreements  pursuant  to  subsection 
(a)  for  such  military  housing  rental  guaranty 
projects  as  are  authorized  by  law. 

(2)  The  budget  material  submitted  to  Con- 
gress by  the  Secretary  of  Defense,  and  the  Sec- 
retary of  Transportation  with  respect  to  the 
Coast  Guard,  in  connection  with  the  budget 
submitted  pursuant  to  section  1105  of  title  31 
for  each  fiscal  year  shall  include  materials  that 
identify  the  military  housing  rental  guaranty 
projects  for  which  agreements  are  proposed  to 
be  entered  into  under  subsection  (a)  in  that 
fiscal  year. 

(c)  Content  op  Agreement.— An  agreement 
under  subsection  (a)— 

(1)  may  not  assure  the  occupancy  of  more 
than  97  percent  of  the  imits  constructed 
under  the  agreement; 

(2)  shall  establish  initial  rental  rates  that 
are  not  more  than  rates  for  comparable 
rental  dwelling  units  in  the  same  general 
market  area  and  may  include  an  escalation 
clause; 

(3)  may  apply  to  existing  housing; 

(4)  shall  require  that  the  housing  units  be 
constructed— 

(A)  in  the  case  of  a  Department  of  De- 
fense agreement,  to  Department  of  Defense 
specifications  or,  at  the  discretion  of  the 
Secretary  of  the  military  department  con- 
cerned, in  compliance  with  the  local  build- 
ing codes;  and 

(B)  in  the  case  of  an  agreement  for  the 
Coast  Guard,  to  Department  of  Transporta- 
tion specifications; 

(5)  may  not  be  for  a  term  in  excess  of  25 
years; 

(6)  may  not  be  renewed  unless  the  project  is 
located  on  government  owned  land,  in  which 
case  the  renewal  period  may  not  exceed  the 
original  contract  term; 

(7)  may  not  assure  more  than  an  amoimt 
equivalent  to  the  shelter  rent  of  the  housing 
units,  determined  on  the  basis  of  amortizing 
initial  construction  costs; 

(8)  may  only  be  entered  into  to  the  extent 
that  there  is  a  shortage  in  military  family 
housing; 

(9)  may  only  be  entered  into  if  existing  mili- 
tary-controlled housing  at  all  installations  in 
the  commuting  area  (except  for  a  new  instal- 
lation or  an  installation  for  which  there  is 
projected  a  significant  increase  in  the  number 
of  families  due  to  an  increase  in  the  number 
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of  authorized  personnel)  has  exceeded  97  per- 
cent use  for  a  period  of  not  less  than  18  con- 
secutive months  immediately  preceding  the 
date  on  which  the  agreement  is  entered  into, 
excluding  units  temporarily  inactivated  for 
major  repair  or  improvements; 

(10)  shall  provide  for  priority  of  occupancy 
for  military  families; 

(11)  shall  include  a  provision  authorizing 
the  Secretary  of  the  military  department  con- 
cerned, or  the  Secretary  of  Transportation 
with  respect  to  the  Coast  Guard,  to  take  such 
action  as  the  Secretary  considers  appropriate 
to  protect  the  interests  of  the  United  States, 
including  rendering  the  agreement  null  and 
void  if,  in  the  opinion  of  the  Secretary,  the 
owner  of  the  housing  fails  to  maintain  a  satis- 
factory level  of  operation  and  maintenance; 

(12)  may  provide  in  the  agreement  for  the 
rental  of  a  child  care  center,  civic  center 
building,  and  similar  type  buildings  construct- 
ed for  the  support  of  family  housing; 

(13)  may  provide  that  utilities,  trash  collec- 
tion, snow  removal,  and  entomological  serv- 
ices will  be  furnished  by  the  Federal  Govern- 
ment at  no  cost  to  the  occupant  to  the  same 
extent  that  these  items  are  provided  to  occu- 
pants of  housing  owned  by  the  Federal  Gov- 
ernment; and 

(14)  may  require  that  rent  collection  and 
operation  and  maintenance  services  in  con- 
nection with  the  housing  be  under  the  terms 
of  a  separate  agreement  or  be  carried  out  by 
personnel  of  the  Federal  Government. 

(d)  Conditions  on  Obligation  of  Funds.— An 
agreement  entered  into  for  a  project  pursuant 
to  subsection  (a)  shall  include  the  following 
provisions: 

(DA  statement  that  the  obligation  of  the 
United  States  to  make  payments  under  the 
agreement  in  any  fiscal  year  is  subject  to  ap- 
propriations being  provided  specifically  for 
that  fiscal  year  and  specifically  for  that 
project. 

(2)  A  commitment  to  obligate  the  necessary 
amount  for  each  fiscal  year  covered  by  the 
agreement  when  and  to  the  extent  that  funds 
are  appropriated  for  such  project  for  such 
fiscal  year. 

(3)  A  statement  that  such  a  commitment 
entered  into  under  the  authority  of  this  sec- 
tion does  not  constitute  an  obligation  of  the 
United  States. 

(e)  Competitive  Process.— An  agreement 
under  subsection  (a)  shall  be  made  through  the 
use  of  publicly  advertised,  competitively  bid,  or 
competitively  negotiated,  contracting  proce- 
dures as  provided  in  chapter  137  of  this  title.  In 
accordance  with  such  procedures,  the  Secretary 
of  a  military  department,  or  the  Secretary  of 
Transportation,  as  the  case  may  be,  shall  solicit 
bids  or  proposals  for  a  guaranty  agreement  for 
each  military  housing  rental  guaranty  project 
authorized  in  accordance  with  subsection  (b). 

(f)  Notice  and  Wait  Requirements.— An 
agreement  may  not  be  entered  into  imder  sub- 
section (a)  until— 

(1)  the  Secretary  of  Defense,  or  the  Secre- 
tary of  Transportation  with  respect  to  the 
Coast  Guard,  submits  to  the  appropriate  com- 


mittees of  Congress,  in  writing,  an  economic 
analysis  (based  upon  accepted  life  cycle  cost- 
ing procedures)  which  demonstrates  that  the 
proposed  agreement  is  cost  effective  when 
compared  with  alternative  means  of  furnish- 
ing the  same  housing  facilities;  and 

(2)  a  period  of  21  calendar  days  has  expired 
following  the  date  on  which  the  economic 
analysis  is  received  by  those  committees. 

(g)  Disputes.— The  Secretary  concerned  may 
require  that  disputes  arising  under  an  agree- 
ment entered  into  under  subsection  (a)  be  de- 
cided in  accordance  with  the  procedures  provid- 
ed for  by  the  Contract  Disputes  Act  of  1978  (41 
U.S.C.  eOletseq.). 

(Added  Pub.  L.  102-190,  div.  B,  title  XXVIII, 
§  2809(a)(1).  Dec.  5,  1991,  105  Stat.  1541.) 

References  in  Text 

The  Contract  Disputes  Act  of  1978,  referred  to  in 
subsec.  (g),  is  Pub.  L.  95-563,  Nov.  1,  1978,  92  Stat. 
2383,  as  amended,  which  is  classified  principally  to 
chapter  9  (§601  et  seq.)  of  Title  41,  Public  Contracts. 
For  complete  classification  of  this  Act  to  the  Code,  see 
Short  Title  note  set  out  under  section  601  of  Title  41 
and  Tables. 

Prior  Provisions 

Prior  similar  provisions  were  contained  in  Pub.  L. 
98-115,  title  VIII,  §802,  Oct.  11.  1983,  97  Stat.  783,  as 
amended,  which  was  set  out  as  a  note  under  section 
2821  of  this  title  and  which  was  repealed  by  Pub.  L. 
102-190.  div.  B,  title  XXVIII.  §  2809(b),  Dec.  5,  1991. 
105  Stat.  1543. 

Effective  Date 

Section  2809(c)  of  Pub.  L.  102-190  provided  that: 
"Section  2836  of  title  10,  United  States  Code,  as  added 
by  subsection  (a),  shall  apply  with  respect  to  contracts 
entered  into  under  that  section  on  or  after  the  date  of 
the  enactment  of  this  Act  [Dec.  5,  19913.  The  amend- 
ment made  by  subsection  (b)  [repealing  provisions  set 
out  as  a  note  under  section  2821  of  this  title]  shall  not 
affect  the  validity  of  any  contract  entered  into  before 
that  date  under  section  802  of  the  Military  Construc- 
tion Authorization  Act,  1984  (10  U.S.C.  2821  note),  as 
in  effect  on  the  day  before  that  date." 

SUBCHAPTER  HI-ADMINISTRATION  OF 
MILITARY  CONSTRUCTION  AND  MILI- 
TARY FAMILY  HOUSING 

Sec. 

2864.  Military  construction  contracts  on  Guam. 

2865.  Energy  savings  at  military  installations. 

Amendments 

1990— Pub.  L.  101-510.  div.  B,  title  XXVIII.  §  2851(b). 
Nov.  5.  1990,  104  Stat.  1804,  added  item  2865. 

1989— Pub.  L.  101-189,  div.  B,  title  XXVIII.  §  2807(b). 
Nov.  29.  1989. 103  Stat.  1648.  added  item  2864. 

§  2853.  Authorized  cost  variations 

(a)  Except  as  provided  in  subsection  (c)  or  (d), 
the  cost  authorized  for  a  military  construction 
project  or  for  the  construction,  improvement, 
and  acquisition  of  a  military  family  housing 
project  may  be  increased  by  not  more  than  25 
percent  of  the  amoimt  appropriated  for  such 
project  or  200  percent  of  the  minor  construc- 
tion project  ceiling  specified  in  section 
2805(a)(1),  whichever  is  less,  if  the  Secretary 
concerned  determines  that  such  an  increase  in 
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cost  is  required  for  the  sole  purpose  of  meeting 
unusual  variations  in  cost  and  that  such  vari- 
ations in  cost  could  not  have  reasonably  been 
anticipated  at  the  time  the  project  was  ap- 
proved originally  by  Congress. 

(b)  Except  as  provided  in  subsection  (c),  the 
scope  of  work  for  a  military  construction 
project  or  for  the  construction,  improvement, 
and  acquisition  of  a  military  family  housing 
project  may  be  reduced  by  not  more  than  25 
percent  from  the  amount  approved  for  that 
project,  construction,  improvement,  or  acquisi- 
tion by  Congress. 

(c)  The  limitation  on  cost  increase  in  subsec- 
tion (a)  or  the  limitation  on  scope  reduction  in 
subsection  (b)  does  not  apply  if— 

(1)  the  increase  in  cost  or  reduction  in  scope 
is  approved  by  the  Secretary  concerned; 

(2)  the  Secretary  concerned  notifies  the  ap- 
propriate committees  of  Congress  in  writing 
of  the  increase  or  reduction  and  the  reasons 
therefor;  and 

(3)  a  period  of  21  days  has  elapsed  after  the 
date  on  which  the  notification  is  received  by 
the  committees. 

(d)  The  limitation  on  cost  increases  in  subsec- 
tion (a)  does  not  apply  to  a  within-scope  modifi- 
cation to  a  contract  or  to  the  settlement  of  a 
contractor  claim  under  a  contract  if  the  in- 
crease in  cost  is  approved  by  the  Secretary  con- 
cerned, and  the  Secretary  concerned  promptly 
submits  written  notification  of  the  facts  relat- 
ing to  the  proposed  increase  in  cost  to  the  ap- 
propriate conmiittees  of  Congress. 

(As  amended  Pub.  L.  101-189,  div.  B,  title 
XXVIII,  §  2808,  Nov.  29,  1989,  103  Stat.  1648.) 

Amendments 

1989— Pub.  L.  101-189  amended  section  generally, 
substituting  subsecs.  (a)  to  (d)  for  former  subsecs.  (a) 
to  (f ). 

§  2854.  Restoration  or  replacement  of  damaged  or  de- 
stroyed facilities 

[/See  main  edition  for  text  of(a)l 

(b)  When  a  decision  is  made  to  carry  out  con- 
struction under  this  section  and  the  cost  of  the 
repair,  restoration,  or  replacement  is  greater 
than  the  maximum  amount  for  a  minor  con- 
struction project,  the  Secretary  concerned  shall 
notify  in  writing  the  appropriate  committees  of 
Congress  of  that  decision,  of  the  justification 
for  the  project,  of  the  current  estimate  of  the 
cost  of  the  project,  of  the  source  of  funds  for 
the  project,  and  of  the  justification  for  carrying 
out  the  project  under  this  section.  The  project 
may  then  be  carried  out  only  after  the  end  of 
the  21-day  period  beginning  on  the  date  the  no- 
tification is  received  by  such  committees. 

(As  amended  Pub.  L.  102-190,  div.  B,  title 
XXVIII,  §  2870(7),  Dec.  5,  1991,  105  Stat.  1563.) 

Amendbients 

1991— Subsec.  (b).  Pub.  L.  102-190  struck  out  "(1)" 
after  "carried  out  only"  and  ",  or  (2)  after  each  such 
committee  has  approved  the  project,  if  the  committees 
approve  the  project  before  the  end  of  that  period" 
before  period  at  end. 


§  2856.  Limitations  on  barracks  space  by  pay  grade 

The  Secretary  of  Defense  shall  prescribe  reg- 
ulations establishing  the  maximum  allowable 
net  square  feet  per  occupant  for  new  perma- 
nent barracks  construction.  Such  regulations 
shall  be  uniform  for  the  armed  forces  imder 
the  jurisdiction  of  the  Secretary  of  a  military 
department. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XIII, 
§  1301(19),  Nov.  5,  1990,  104  Stat.  1668.) 

Amendments 

1990— Pub.  L.  101-510  struck  out  "(a)"  before  "The 
Secretary  of  Defense"  and  struck  out  subsec.  (b) 
which  read  as  follows:  "Before  taking  effect,  any  regu- 
lations under  this  section,  and  any  modifications  to 
such  regulations,  shall  be  submitted  to  the  appropri- 
ate committees  of  Congress.  Such  regulations  (includ- 
ing any  modifications  to  such  regulations)  may  not 
then  take  effect  imtil  21  days  after  being  received  by 
such  committees." 

§  2857.  Use  of  renewable  forms  of  energy  in  new  fa- 
cilities 

iSee  main  edition  for  text  o/(a)] 

(b)(1)  The  Secretary  concerned  shall  require 
that  the  design  of  all  new  facilities  (including 
family  housing)  shall  include  consideration  of 
energy  systems  using  solar  energy  or  other  re- 
newable forms  of  energy  in  those  cases  in 
which  use  of  such  forms  of  energy  has  the  po- 
tential for  reduced  energy  costs. 

{.See  main  edition  for  text  of  (2)1 

(c)(1)  For  the  purposes  of  this  section,  an 
energy  system  using  solar  energy  or  other  re- 
newable forms  of  energy  for  a  facility  shall  be 
considered  to  be  cost  effective  if  the  difference 
between  (A)  the  original  investment  cost  of  the 
energy  system  for  the  facility  with  such  a 
system,  and  (B)  the  original  investment  cost  of 
the  energy  system  for  the  facility  without  such 
a  system  can  be  recovered  over  the  expected 
life  of  the  facility. 

(2)  A  determination  under  paragraph  (1)  con- 
cerning whether  a  cost-differential  can  be  re- 
covered over  the  expected  life  of  a  facility  shall 
be  made  using  the  life-cycle  cost  methods  and 
procedures  established  pursuant  to  section 
544(a)  of  the  National  Energy  Conservation 
Policy  Act  (42  U.S.C.  8254(a)). 

iSee  main  edition  for  text  ofid)! 

(As  amended  Pub.  L.  101-218,  §  8(b),  Dec.  11, 
1989,  103  Stat.  1868;  Pub.  L.  101-510,  div.  B, 
title  XXVIII,  §  2852(b),  Nov.  5,  1990,  104  Stat. 
1804;  Pub.  L.  102-25,  title  VII,  §  701(g)i2),  Apr. 
6,  1991,  105  Stat.  115.) 

Amendments 

1991— Subsec.  (c)(2).  Pub.  L.  102-25  inserted  "(42 
U.S.C.  8254(a))"  after  "Policy  Act". 

1990— Subsec.  (c)(2).  (3).  Pub.  L.  101-510  added  par. 
(2)  and  struck  out  former  pars.  (2)  and  (3)  which  read 
as  follows: 

"(2)  A  determination  under  paragraph  (1)  of  wheth- 
er a  cost-differential  can  be  recovered  over  the  expect- 
ed life  of  a  facility  shall  be  made  using  accepted  life- 
cycle  costing  procedures  and  shall  include— 


12860 


TITLE  10— ARMED  FORCES 


Page  1282 


"(A)  the  use  of  all  capital  expenses  and  all  operat- 
ing and  maintenance  expenses  associated  with  the 
energy  system  with  and  without  an  energy  system 
using  solar  energy  or  other  renewable  forms  of 
energy  over  the  expected  life  of  the  facility  or 
during  a  period  of  25  years,  whichever  is  shorter; 

"(B)  the  use  of  fossil  fuel  costs  (and  a  rate  of  cost 
growth  for  fossil  fuel  costs)  as  determined  by  the 
Secretary  of  Defense;  and 

"(C)  the  use  of  a  discount  rate  of  7  percent  per 
year  for  all  expenses  of  the  energy  system. 
"(3)  For  the  purpose  of  any  life-cycle  cost  analysis 
under  this  subsection,  the  original  investment  cost  of 
the  energy  system  using  solar  energy  or  other  renew- 
able forms  of  energy  shall  be  reduced  by  10  percent  to 
reflect  an  allowance  for  an  investment  cost  credit." 

1989— Subsec.  (b)(1).  Pub.  L.  101-218  substituted  "re- 
duced energy  costs"  for  "significant  savings  of  fossil- 
fuel-derived  energy". 

§  2860.  Availability  of  appropriations 

Availability  of  Appropriations  for  Five  Years 

Pub.  L.  102-136,  §  119,  Oct.  25,  1991,  105  Stat.  643, 
provided  that:  "Notwithstanding  any  other  provision 
of  law,  any  funds  appropriated  to  a  military  depart- 
ment or  defense  agency  for  the  construction  of  mili- 
tary projects  may  be  obligated  for  a  military  construc- 
tion project  or  contract,  or  for  any  portion  of  such  a 
project  or  contract,  at  any  time  before  the  end  of  the 
fourth  fiscal  year  after  the  fiscal  year  for  which  f imds 
for  such  project  were  appropriated  if  the  funds  obli- 
gated for  such  project  (1)  are  obligated  from  funds 
available  for  military  construction  projects,  and  (2)  do 
not  exceed  the  amoimt  appropriated  for  such  project, 
plus  any  amount  by  which  the  cost  of  such  project  is 
increased  pursuant  to  law." 

Similar  provisions  were  contained  In  the  following 
prior  appropriation  acts: 

Pub.  L.  101-519,  §  119,  Nov.  5,  1990,  104  Stat.  2246. 

Pub.  L.  101-148,  §  121,  Nov.  10,  1989,  103  Stat.  925. 

Pub.  L.  100-447,  §  124,  Sept.  27,  1988,  102  Stat.  1835. 

Transfer  of  Funds  for  Foreign  Currency 
Fluctuations 

Pub.  L.  102-136,  §  122,  Oct.  25,  1991,  105  Stat.  643, 
provided  that:  "During  the  five-year  period  after  ap- 
propriations available  to  the  Department  of  Defense 
for  military  construction  and  family  housing  oper- 
ation and  maintenance  and  construction  have  expired 
for  obligation,  upon  a  determination  that  such  appro- 
priations will  not  be  necessary  for  the  liquidation  of 
obligations  or  for  making  authorized  adjustments  to 
such  appropriations  for  obligations  incurred  during 
the  period  of  availability  of  such  appropriations,  unob- 
ligated balances  of  such  appropriations  may  be  trans- 
ferred into  the  appropriation  'Foreign  Currency  Fluc- 
tuations, Construction,  Defense'  to  be  merged  with 
and  to  be  available  for  the  same  time  period  and  for 
the  same  purposes  as  the  appropriation  to  which 
transferred:  Provided,  That  the  next  to  the  last  provi- 
so of  section  121  of  the  Military  Construction  Appro- 
priations Act,  1987  (Public  Law  99-500;  100  Stat. 
1783-294  and  Public  Law  99-591;  100  Stat.  3341-294) 
[set  out  below],  is  hereby  repealed." 

Pub.  L.  99-500,  §  lOl(k)  [title  I,  §  121],  Oct.  18,  1986. 
100  Stat.  1783-287,  1783-293,  and  Pub.  L.  99-591, 
llOKk)  [title  I,  §121],  Oct.  30,  1986,  100  Stat. 
3341-287.  3341-293,  as  amended  by  Pub.  L.  102-136, 
§  122,  Oct.  25,  1991,  105  Stat.  643,  provided  that:  "For 
Transfer  by  the  Secretary  of  Defense  to  and  from  ap- 
propriations and  f  imds  not  merged  pursuant  to  subsec- 
tion 1552(a)(1)  of  title  31  of  the  United  States  Code 
and  available  for  obligation  or  expenditure  during 
fiscal  year  1987  or  thereafter,  for  military  construc- 
tion or  expenses  of  family  housing  for  the  military  de- 
partments and  Defense  agencies,  in  order  to  maintain 
the  budgeted  level  of  operations  for  such  appropria- 
tions and  thereby  eliminate  substantial   gains  and 


losses  to  such  appropriations  caused  by  fluctuations  in 
foreign  currency  exchange  rates  that  vary  substantial- 
ly from  those  used  in  preparing  budget  submissions, 
an  appropriation,  to  remain  available  until  expended: 
Provided,  That  funds  transferred  from  this  appropria- 
tion shall  be  merged  with  and  be  available  for  the 
same  purpose,  and  for  the  same  time  period,  as  the  ap- 
propriation or  fimd  to  which  transferred,  and  fimds 
transferred  to  this  appropriation  shall  be  merged 
with,  and  available  for  the  purpose  of  this  appropria- 
tion until  expended:  Provided  further.  That  transfers 
may  be  made  from  time  to  time  from  this  appropria- 
tion to  the  extent  the  Secretary  of  Defense  deter- 
mines it  may  be  necessary  to  do  so  to  reflect  down- 
ward fluctuations  in  the  currency  exchange  rates  from 
those  used  in  preparing  the  budget  submissions  for 
such  appropriations,  but  transfers  shall  be  made  from 
such  appropriations  to  this  appropriation  to  reflect 
upward  fluctuations  in  currency  exchange  rates  to 
prevent  substantial  net  gains  in  such  appropriations: 
Provided  further.  That  authorizations  or  limitations 
now  or  hereafter  contained  within  appropriations  or 
other  provisions  of  law  limiting  the  amounts  that  may 
be  obligated  or  expended  for  military  construction  and 
family  housing  expenses  are  hereby  increased  to  the 
extent  necessary  to  reflect  downward  fluctuations  in 
foreign  currency  exchange  rates  from  those  used  in 
preparing  the  applicable  budget  submission:  Provided 
further.  That  for  the  purposes  of  the  appropriation 
'Foreign  Currency  Fluctuations,  Construction.  De- 
fense* the  foreign  currency  rates  used  in  preparing 
budget  submissions  shall  be  the  foreign  currency  ex- 
change rates  as  adjusted  or  modified,  as  reflected  in 
applicable  Committee  reports  on  the  Acts  maldng  ap- 
propriations for  military  construction  for  the  Depart- 
ment of  Defense:  Provided  further.  That  the  Secretary 
of  Defense  shall  provide  an  annual  report  to  the  Con- 
gress on  all  transfers  made  to  or  made  from  this  ap- 
propriation: Provided  further.  That  contracts  or  other 
obligations  entered  into  payable  in  foreign  currencies 
may  be  recorded  as  obligations  based  on  the  currency 
exchange  rates  used  in  preparing  budget  submissions 
and  adjustments  to  reflect  fluctuations  in  such  rates 
may  be  recorded  as  disbursements  are  made:  Provided 
further.  That,  at  the  discretion  of  the  Secretary  of  De- 
fense, any  savings  generated  in  the  military  construc- 
tion and  family  housing  programs  may  be  transferred 
to  this  appropriation." 

§  2862.  Turn-key  selection  procedures 

(a)  Authority  to  Use.— The  Secretary  con- 
cerned may  use  one-step  turn-key  selection  pro- 
cedures for  the  purpose  of  entering  into  con- 
tracts for  the  construction  of  authorized  mili- 
tary construction  projects. 

(b)  Definition.— In  this  section,  the  term 
"one-step  tum-ltey  selection  procedures'*  means 
procedures  used  for  the  selection  of  a  contrac- 
tor on  the  basis  of  price  and  other  evaluation 
criteria  to  perform,  in  accordance  with  the  pro- 
visions of  a  firm  fixed-price  contract,  both  the 
design  and  construction  of  a  facility  using  per- 
formance specifications  supplied  by  the  Secre- 
tary concerned. 

(As  amended  Pub.  L.  101-189,  div.  B,  title 
XXVIII,  §  2806,  Nov.  29,  1989,  103  Stat.  1647; 
Pub.  L.  102-190,  div.  B,  title  XXVIII,  §  2802, 
Dec.  5,  1991,  105  Stat.  1537.) 

Amendments 

1991— Pub.  L.  102-190  redesignated  par.  (1)  of 
subsec.  (a)  as  entire  subsec.  (a)  and  inserted  heading, 
redesignated  par.  (2)  of  subsec.  (a)  as  (b),  inserted 
heading,  and  struck  out  former  subsecs.  (b)  and  (c) 
which  read  as  follows: 
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"(b)  The  Secretary  of  Defense,  with  respect  to  any 
Defense  Agency,  or  the  Secretary  of  a  military  depart- 
ment may  not,  during  any  fiscal  year,  enter  into  more 
than  three  contracts  for  military  construction  projects 
using  procedures  authorized  by  this  section. 

"(c)  The  authority  imder  this  section  shall  expire  on 
October  1  1991." 

1989— Subsec.  (a)(1).  Pub.  L.  101-189,  §2806(1). 
struck  out  at  end  "Such  procedures  may  be  used  by 
the  Secretary  of  a  military  department  only  with  the 
approval  of  the  Secretary  of  Defense." 

Subsec.  (c).  Pub.  L.  101-189,  §2806(2),  substituted 
"1991"  for  "1990". 

§  2864.  Military  construction  contracts  on  Guam 

(a)  In  General.— Except  as  provided  in  sub- 
section (b),  funds  appropriated  for  military  con- 
struction may  not  be  obligated  or  expended 
with  respect  to  any  contract  for  a  military  con- 
struction project  on  Guam  if  any  work  is  car- 
ried out  on  such  project  by  any  person  who  is  a 
nonimmigrant  alien  described  in  section 
101(a)(15)(H)(ii)  of  the  Immigration  and  Na- 
tionality Act  (8  U.S.C.  1101(a)(15)(H)(ii)). 

(b)  Exception.— In  any  case  in  which  there  is 
no  acceptable  bid  made  in  response  to  a  solicita- 
tion for  bids  on  a  contract  for  a  military  con- 
struction project  on  Guam  and  the  Secretary 
concerned  makes  a  determination  that  the  pro- 
hibition contained  in  subsection  (a)  is  a  signifi- 
cant deterrent  to  obtaining  bids  on  such  con- 
tract, the  Secretary  concerned  may  make  an- 
other solicitation  for  bids  on  such  contract  and 
the  prohibition  contained  in  subsection  (a) 
shall  not  apply  to  such  contract  after  the  21- 
day  period  beginning  on  the  date  on  which  the 
Secretary  concerned  transmits  to  the  Commit- 
tees on  Armed  Services  of  the  Senate  and  the 
House  of  Representatives  a  written  notification 
of  that  determination. 

(Added  Pub.  L.  101-189,  div.  B,  title  XXVIII, 
§  2807(a),  Nov.  29,  1989,  103  Stat.  1648.) 

Effective  Date 

Section  2807(c)  of  Pub.  L.  101-189  provided  that: 
"The  amendments  made  by  this  section  [enacting  this 
section]  shall  apply  to  contracts  entered  into,  modi- 
fied, or  extended  on  or  after  the  date  of  the  enact- 
ment of  this  Act  [Nov.  29, 19891." 

§  2865.  Energy  savings  at  military  installations 

(a)(1)  The  Secretary  of  Defense  shall  desig- 
nate an  energy  performance  goal  for  the  De- 
partment of  Defense  for  the  years  1991 
through  2000. 

(2)  To  achieve  the  goal  designated  under 
paragraph  (1),  the  Secretary  shall  develop  a 
comprehensive  plan  to  identify  and  accomplish 
energy  conservation  measures  to  achieve  maxi- 
mum cost-effective  energy  savings. 

(3)  For  the  purpose  of  implementing  any 
energy  performance  plan,  the  Secretary  shall 
provide  that  the  selection  of  energy  conserva- 
tion measures  under  such  plan  shall  be  limited 
to  those  with  a  positive  net  present  value  over  a 
period  of  10  years  or  less. 

(b)(1)  The  Secretary  shall  provide  that  two- 
thirds  of  the  portion  of  the  funds  appropriated 
to  the  Department  of  Defense  for  a  fiscal  year 
that  is  equal  to  the  amount  of  energy  cost  sav- 
ings realized  by  the  Department,  including  fi- 
nancial benefits  resulting  from  shared  energy 


savings  contracts  and  financial  incentives  de- 
scribed in  paragraph  (3)(B),  for  any  fiscal  year 
beginning  after  fiscal  year  1990  shall  remain 
available  for  obligation  imder  paragraph  (2) 
through  the  end  of  the  fiscal  year  following  the 
fiscal  year  for  which  the  f imds  were  appropri- 
ated, without  additional  authorization  or  ap- 
propriation. 

(2)  The  amount  that  remains  available  for  ob- 
ligation under  paragraph  (1)  shall  be  utilized  as 
follows: 

(A)  One-half  of  the  amount  shall  be  used 
for  the  implementation  of  additional  energy 
conservation  measures  at  such  buildings,  fa- 
cilities, or  installations  of  the  Department  of 
Defense  as  the  head  of  the  department, 
agency,  or  instrumentality  that  realized  the 
savings  may  designate  in  accordance  with  reg- 
ulations prescribed  by  the  Secretary  of  De- 
fense. 

(B)  One-half  of  the  amoimt  shall  be  used  at 
the  installation  at  which  the  savings  were  re- 
alized, as  determined  by  the  commanding  of- 
ficer of  such  installation  consistent  with  ap- 
plicable law  and  regulations,  f  or— 

(i)  improvements  to  existing  military 
family  housing  units; 

(ii)  any  unspecified  minor  construction 
project  that  will  enhance  the  quality  of  life 
of  personnel;  or 

(iii)  any  morale,  welfare,  or  recreation  fa- 
cility or  service. 

(3)  The  Secretary— 

(A)  shall  permit  and  encourage  each  mili- 
tary department.  Defense  Agency,  and  other 
instrumentality  of  the  Department  of  De- 
fense to  participate  in  programs  conducted  by 
any  gas  or  electric  utility  for  the  management 
of  electricity  demand  or  for  energy  conserva- 
tion; and 

(B)  may  authorize  any  military  installation 
to  accept  any  financial  incentive,  generally 
available  from  any  such  utility,  to  adopt  tech- 
nologies and  practices  that  the  Secretary  de- 
termines are  cost-effective  for  the  Federal 
Government. 

(c)(1)  The  Secretary  of  Defense  shall  develop 
a  simplified  method  of  contracting  for  shared 
energy  savings  contract  services  that  will  accel- 
erate the  use  of  these  contracts  with  respect  to 
military  installations  and  will  reduce  the  ad- 
ministrative effort  and  cost  on  the  part  of  the 
Department  as  well  as  the  private  sector. 

(2)(A)  In  carrying  out  paragraph  (1),  the  Sec- 
retary of  Defense  may— 

(i)  request  statements  of  qualifications  (as 
prescribed  by  the  Secretary  of  Defense),  in- 
cluding financial  and  performance  informa- 
tion, from  firms  engaged  in  providing  shared 
energy  savings  contracting; 

(ii)  designate  from  the  statements  received, 
with  an  update  at  least  annually,  those  firms 
that  are  presumptively  qualified  to  provide 
shared  energy  savings  services; 

(iii)  select  at  least  three  firms  from  the 
qualifying  list  to  conduct  discussions  concern- 
ing a  particular  proposed  project,  including 
requesting  a  technical  and  price  proposal 
from  such  selected  firms  for  such  project;  and 
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(iv)  select  from  such  firms  the  most  quali- 
fied firm  to  provide  shared  energy  savings 
services  pursuant  to  a  contractual  arrange- 
ment that  the  Secretary  determines  is  fair 
and  reasonable,  taking  into  account  the  esti- 
mated value  of  the  services  to  be  rendered 
and  the  scope  and  nature  of  the  project. 

(B)  In  carrying  out  paragraph  (1),  the  Secre- 
tary may  also  provide  for  the  direct  negotia- 
tion, by  departments,  agencies,  and  instnmien- 
talities  of  the  Department  of  Defense,  of  con- 
tracts with  shared  energy  savings  contractors 
that  have  been  selected  competitively  and  ap- 
proved by  any  gas  or  electric  utility  serving  the 
department,  agency,  or  instrumentality  con- 
cerned. 

(d)  Beginning  with  fiscal  year  1991  and  by  no 
later  than  December  31,  1991,  and  of  each  year 
thereafter,  the  Secretary  of  Defense  shall 
transmit  an  annual  report  to  the  Congress  con- 
taining a  description  of  the  actions  taken  to 
carry  out  this  section,  and  the  savings  realized 
from  such  actions,  during  the  fiscal  year  ending 
in  the  year  in  which  the  report  is  made. 

(Added  Pub.  L.  101-510,  div.  B,  title  XXVIII, 
§  2851(a),  Nov.  5,  1990,  104  Stat.  1803.) 

CHAPTER  172— STRATEGIC  ENVIRONMENTAL 
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§  2901.  Strategic  Environmental  Research  and  Devel- 
opment Program 

(a)  The  Secretary  of  Defense  shall  establish  a 
program  to  be  known  as  the  "Strategic  Envi- 
ronmental Research  and  Development  Pro- 
gram". 

(b)  The  purposes  of  the  program  are  as  fol- 
lows: 

(1)  To  address  environmental  matters  of 
concern  to  the  Department  of  Defense  and 
the  Department  of  Energy  through  support 
for  basic  and  applied  research  and  develop- 
ment of  technologies  that  can  enhance  the 
capabilities  of  the  departments  to  meet  their 
environmental  obligations. 

(2)  To  identify  research,  technologies,  and 
other  information  developed  by  the  Depart- 
ment of  Defense  and  the  Department  of 
Energy  for  national  defense  purposes  that 
would  be  useful  to  governmental  and  private 
organizations  involved  in  the  development  of 
energy  technologies  and  of  technologies  to 
address  environmental  restoration,  waste 
minimization,  hazardous  waste  substitution, 
and  other  environmental  concerns,  and  to 
share  such  research,  technologies,  and  other 
information  with  such  governmental  and  pri- 
vate organizations. 

(3)  To  furnish  other  governmental  organi- 
zations and  private  organizations  with  data, 
enhanced  data  collection  capabilities,  and  en- 


hanced analytical  capabilities  for  use  by  such 
organizations  in  the  conduct  of  environmen- 
tal research,  including  research  concerning 
global  environmental  change. 

(4)  To  identify  technologies  developed  by 
the  private  sector  that  are  useful  for  Depart- 
ment of  Defense  and  Department  of  Energy 
defense  activities  concerning  environmental 
restoration,  hazardous  and  solid  waste  mini- 
mization and  prevention,  hazardous  material 
substitution,  and  provide  for  the  use  of  such 
technologies  in  the  conduct  of  such  activities. 

(Added  Pub.  L.   101-510,  div.  A,  title  XVIII, 
§  1801(a)(1),  Nov.  5, 1990,  104  Stat.  1751.) 

§  2902.  Strategic  Environmental  Research  and  Devel- 
opment Program  Council 

(a)  There  is  a  Strategic  Environmental  Re- 
search and  Development  Program  Coimcil 
(hereinafter  in  this  chapter  referred  to  as  the 
"Council"). 

(b)  The  Council  is  composed  of  thirteen  mem- 
bers as  follows: 

(1)  The  Assistant  Secretary  of  Defense  re- 
sponsible for  matters  relating  to  production 
and  logistics. 

(2)  The  Director  of  Defense  Research  and 
Engineering. 

(3)  The  Vice  Chairman  of  the  Joint  Chiefs 
of  Staff. 

(4)  The  Assistant  Secretary  of  the  Air  Force 
responsible  for  matters  relating  to  space. 

(5)  The  Assistant  Secretary  of  Energy  for 
Defense  programs. 

(6)  The  Director  of  the  Department  of 
Energy  Office  of  Environmental  Restoration 
and  Waste  Management. 

(7)  The  Director  of  the  Department  of 
Energy  Office  of  Energy  Research. 

(8)  The  Administrator  of  the  Environmen- 
tal Protection  Agency. 

(9)  One  representative  from  each  of  the 
Army,  Navy,  Air  Force,  and  Coast  Guard,  who 
shall  be  non-voting  members. 

(10)  The  Executive  Director  of  the  Council 
(appointed  pursuant  to  section  2903  of  this 
title),  who  shall  be  a  nonvoting  member. 

(c)  The  Secretary  of  Defense  shall  designate  a 
member  of  the  Council  as  chairman  for  each 
odd  numbered  fiscal  year.  The  Secretary  of 
Energy  shall  designate  a  member  of  the  Coun- 
cil as  chairman  for  each  even-numbered  fiscal 
year. 

(d)  The  Council  shall  have  the  following  re- 
sponsibilities: 

(1)  To  prescribe  policies  and  procedures  to 
implement  the  Strategic  Environmental  Re- 
search and  Development  Program. 

(2)  To  enter  into  contracts,  grants,  and 
other  financial  arrangements,  in  accordance 
with  other  applicable  law,  to  carry  out  the 
purposes  of  the  Strategic  Environmental  Re- 
search and  Development  Program. 

(3)  To  prepare  an  annual  five-year  strategic 
environmental  research  and  development 
plan  that  shall  cover  the  fiscal  year  in  which 
the  plan  is  prepared  and  the  four  fiscal  years 
following  such  fiscal  year. 
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(4)  To  promote  the  maximum  exchange  of 
information,  and  to  minimize  duplication,  re- 
garding environmentally  related  research,  de- 
velopment, and  demonstration  activities 
through  close  coordination  with  the  military 
departments  and  Defense  Agencies,  the  De- 
partment of  Energy,  the  Environmental  Pro- 
tection Agency,  the  National  Oceanic  and  At- 
mospheric Administration,  the  National  Aero- 
nautics and  Space  Administration,  other  de- 
partments and  agencies  of  the  Federal  Gov- 
ernment or  any  State  and  local  governments, 
including  the  Federal  Coordinating  Council 
on  Science,  Engineering,  and  Technology,  and 
other  organizations  engaged  in  such  activi- 
ties. 

(5)  To  ensiu*e  that  research  and  develop- 
ment activities  under  the  Strategic  Environ- 
mental Research  and  Development  Program 
do  not  duplicate  other  ongoing  activities 
sponsored  by  the  Department  of  Defense,  the 
Department  of  Energy,  the  Environmental 
Protection  Agency,  the  National  Oceanic  and 
Atmospheric  Administration,  the  National 
Aeronautics  and  Space  Administration,  or  any 
other  department  or  agency  of  the  Federal 
Government. 

(6)  To  ensure  that  the  research  and  devel- 
opment programs  identified  for  support  pur- 
suant to  policies  and  procedures  prescribed  by 
the  council  utilize,  to  the  maximum  extent 
possible,  the  talents,  skills,  and  abilities  resid- 
ing at  the  Federal  laboratories,  including  the 
Department  of  Energy  multiprogram  and  de- 
fense laboratories,  the  Department  of  De- 
fense laboratories,  and  Federal  contract  re- 
search centers.  To  utilize  the  research  capa- 
bilities of  institutions  of  higher  education  and 
private  industry  to  the  extent  practicable. 

(e)  In  carrying  out  subsection  (d)(1),  the 
Coimcil  shall  prescribe  policies  and  procedures 
that— 

(1)  provide  for  appropriate  access  by  Feder- 
al Government  personnel.  State  and  local 
government  personnel,  college  and  university 
personnel,  industry  personnel,  and  the  gener- 
al public  to  data  under  the  control  of,  or 
otherwise  available  to,  the  Department  of  De- 
fense that  is  relevant  to  environmental  mat- 
ters by— 

(A)  identifying  the  sources  of  such  data; 

(B)  publicizing  the  availability  and 
sources  of  such  data  by  appropriately-tar- 
geted dissemination  of  information  to  such 
personnel  and  the  general  public,  and  by 
other  means;  and 

(C)  providing  for  review  of  classified  data 
relevant  to  environmental  matters  with  a 
view  to  declassifying  or  preparing  unclassi- 
fied summaries  of  such  data; 

(2)  provide  governmental  and  nongovern- 
mental entities  with  analytic  assistance,  con- 
sistent with  national  defense  missions,  includ- 
ing access  to  military  platforms  for  sensor  de- 
ployment and  access  to  computer  capabilities, 
in  order  to  facilitate  environmental  research; 

(3)  provide  for  the  identification  of  energy 
technologies  developed  for  national  defense 
purposes  (including  electricity  generation  sys- 
tems,   energy    storage    systems,    alternative 


fuels,  biomass  energy  technology,  and  applied 
materials  technology)  that  might  have  envi- 
ronmentally sound,  energy  efficient  applica- 
tions for  other  programs  of  the  Department 
of  Defense  and  the  Department  of  Energy  na- 
tional security  programs,  particularly  tech- 
nologies that  have  the  potential  for  industri- 
al, commercial,  and  other  governmental  appli- 
cations, and  to  support  programs  of  research 
in  and  development  of  such  applications; 

(4)  provide  for  the  identification  and  sup- 
port of  programs  of  basic  and  applied  re- 
search, development,  and  demonstration  in 
technologies  useful— 

(A)  to  facilitate  environmental  compli- 
ance, remediation,  and  restoration  activities 
of  the  Department  of  Defense  and  at  De- 
partment of  Energy  defense  facilities; 

(B)  to  minimize  waste  generation,  includ- 
ing reduction  at  the  source,  by  such  depart- 
ments; or 

(C)  to  substitute  use  of  nonhazardous, 
nontoxic,  nonpoUuting,  and  other  environ- 
mentally soimd  materials  and  substances 
for  use  of  hazardous,  toxic,  and  polluting 
materials  and  substances  by  such  depart- 
ments; 

(5)  provide  for  the  identification  and  sup- 
port of  research,  development,  and  applica- 
tion of  other  technologies  developed  for  na- 
tional defense  purposes  which  not  only  are  di- 
rectly useful  for  programs,  projects,  and  ac- 
tivities of  such  departments,  but  also  have 
useful  applications  for  solutions  to  such  na- 
tional and  international  environmental  prob- 
lems as  climate  change  and  ozone  depletion; 

(6)  provide  for  the  Secretary  of  Defense, 
the  Secretary  of  Energy,  and  the  Administra- 
tor of  the  Environmental  Protection  Agency, 
in  cooperation  with  other  Federal  and  State 
agencies,  as  appropriate,  to  conduct  joint  re- 
search, development,  and  demonstration 
projects  relating  to  innovative  technologies, 
management  practices,  and  other  approaches 
for  purposes  of — 

(A)  preventing  pollution  from  all  sources; 

(B)  minimizing  hazardous  and  solid  waste, 
including  recycling;  and 

(C)  treating  hazardous  and  solid  waste,  in- 
cluding the  use  of  thermal,  chemical,  and 
biological  treatment  technologies; 

(7)  encourage  transfer  of  technologies  re- 
ferred to  in  clauses  (2)  through  (6)  to  the  pri- 
vate sector  imder  the  Stevenson-Wydler 
Technology  Innovation  Act  of  1980  (15  U.S.C. 
3701  et  seq.)  and  other  applicable  laws; 

(8)  provide  for  the  identification  of.  and 
planning  for  the  demonstration  and  use  of, 
existing  environmentally  soimd,  energy-effi- 
cient technologies  developed  by  the  private 
sector  that  could  be  used  directly  by  the  De- 
partment of  Defense; 

(9)  provide  for  the  identification  of  military 
specifications  that  prevent  or  limit  the  use  of 
environmentally  beneficial  technologies,  ma- 
terials, and  substances  in  the  performance  of 
Department  of  Defense  contracts  and  recom- 
mend changes  to  such  specifications;  and 
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(10)  to  ensure  that  the  research  and  devel- 
opment programs  identified  for  support  pur- 
suant to  the  policies  and  procedures  pre- 
scribed by  the  Coimcil  are  closely  coordinated 
with,  and  do  not  duplicate,  ongoing  activities 
sponsored  by  the  Department  of  Defense,  the 
Department  of  Energy,  the  Environmental 
Protection  Agency,  the  National  Aeronautics 
and  Space  Administration,  the  National  Oce- 
anic and  Atmospheric  Administration,  or 
other  Federal  agencies. 

(f)(1)  To  assist  the  Coimcil  in  preparing  the 
five-year  strategic  environmental  research  and 
development  plan  under  subsection  (d)(3),  the 
Secretary  of  Defense  and  the  Secretary  of 
Energy  may  each  submit  to  the  Coimcil  a  pro- 
posal for  conducting  environmental  research 
under  this  chapter.  The  Secretary  of  each  de- 
partment shall  ensure  that  the  environmental 
research  proposal  of  the  department  includes— 

(A)  short-  and  long-term,  cooperative,  basic, 
and  applied  research  systems  engineering  and 
development  programs  in  environmental  re- 
search; 

(B)  short-  and  long-term,  basic  research  in 
environmental  restoration  at  the  respective 
laboratories  of  each  department;  and 

(C)  participation  by  industry  and  institu- 
tions of  higher  education. 

(2)  The  Secretary  of  each  department  shall 
ensure  that,  in  the  development  of  its  environ- 
mental research  proposal,  consideration  is  given 
to- 

(A)  the  need  for  increased  research  in  basic 
science,  including  basic  materials,  physics, 
molecular  structures,  chemistry,  and  biology 
related  to  environmental  research  at  that  de- 
partment's defense  operations,  production,  re- 
search, and  maintenance  facilities;  and 

(B)  ways  to  identify  and  conduct  research 
and  development  on  technologies  for  environ- 
mental restoration,  remediation  and  waste 
cleanup  activities,  waste  minimization,  and 
hazardous  and  toxic  materials  substitution 
potential  in  defense  production  and  mainte- 
nance activities. 

(3)  The  Secretary  of  each  department  shall 
transmit  the  proposal  to  the  Council  not  later 
than  July  1  of  each  year. 

(g)  The  Coimcil  shall  be  subject  to  the  au- 
thority, direction,  and  control  of  the  Secretary 
of  Defense  in  prescribing  policies  and  proce- 
dures under  subsection  (d)(1). 

(h)(1)  Not  later  than  February  1  of  each  year, 
the  Council  shall  submit  to  the  Secretary  of 
Defense  an  annual  report  on  the  annual  five- 
year  strategic  environmental  research  and  de- 
velopment plan  prepared  pursuant  to  subsec- 
tion (d)(3). 

(2)  The  report  shall  contain  the  following: 

(A)  A  description  of  the  actions  to  be  taken 
during  the  five-year  period  covered  by  the 
plan  in  order  to  prevent  duplication  of  re- 
search and  development  activities  referred  to 
in  the  policies  and  procedures  prescribed  pur- 
suant to  subsection  (d)(1). 

(B)  A  description  of  the  involvement  with 
Federal  interagency  coordinating  entities 
such  as  the  Federal  Coordinating  Council  on 
Science,  Engineering,  and  Technology. 


(C)  A  description  of  each  project  selected  or 
recommended  by  the  Council  for  support  and 
funding,  including  the  duration  of,  and  the 
total  estimated  or  (if  known)  actual  cost  of— 

(i)  each  such  project  supported  during  the 
fiscal  year  in  which  the  plan  is  submitted 
and  the  preceding  fiscal  year;  and 

(ii)  each  such  project  proposed  for  fund- 
ing during  the  fiscal  year  in  which  the 
annual  report  is  submitted  and  the  follow- 
ing four  fiscal  years. 

(D)  The  amounts  requested,  in  the  budget 
submitted  to  Congress  pursuant  to  section 
1105(a)  of  title  31  for  the  fiscal  year  following 
the  fiscal  year  in  which  the  annual  report  is 
submitted,  for  the  programs,  projects,  and  ac- 
tivities of  the  Strategic  Environmental  Re- 
search and  Development  Program  and  the  es- 
timated expenditures  under  such  programs, 
projects,  and  activities  during  such  following 
fiscal  year. 

(E)  The  amount  requested  in  such  budget 
for  each  Federal  laboratory,  including  each 
Department  of  Defense  and  Department  of 
Energy  laboratory. 

(F)  The  amount  made  available,  for  the 
fiscal  year  in  which  the  annual  report  is  sub- 
mitted, to  each  Federal  laboratory,  including 
each  Department  of  Defense  and  Department 
of  Energy  laboratory. 

(G)  A  description  of  any  changes  in  military 
specifications  recommended  by  the  Council, 
actions  to  be  taken  to  effectuate  any  such  rec- 
ommended changes  on  an  expedited  basis, 
and  the  projected  date  for  each  such  change. 

(H)  A  description  of  all  contracts,  agree- 
ments, or  other  documents  for  cooperative  re- 
search and  development  activities  entered 
into  pursuant  to  the  Stevenson- Wydler  Tech- 
nology Innovation  Act  of  1980  (15  U.S.C.  3701 
et  seq.)  during  the  fiscal  year  preceding  the 
fiscal  year  in  which  the  annual  report  is  sub- 
mitted. 

(I)  Plans  for  transferring  technology  and  in- 
formation to  other  governmental  agencies 
and  to  nongovernmental  organizations  in- 
volved in  environmental  research  and  related 
matters. 

(J)  A  description  of  plans  to  increase  access 
to  data  described  in  subsection  (e)(1). 

(K)  Such  additional  recommendations  or 
proposals,  including  proposals  for  legislation, 
relating  to  the  Strategic  Environmental  Re- 
search and  Development  Program  as  the 
Council  considers  appropriate. 

(3)  The  Coimcil  shall  make  a  draft  of  the  five- 
year  strategic  environmental  research  and  de- 
velopment plan  covered  by  each  report  avail- 
able for  public  comment  for  a  period  of  at  least 
30  days. 

(4)  Not  later  than  March  15  of  each  year  the 
Secretary  of  Defense  and  the  Secretary  of 
Energy  shall  transmit  the  annual  report  to  the 
Congress.  The  Secretary  of  Defense  and  the 
Secretary  of  Energy  may  submit  such  com- 
ments on  the  annual  report  as  each  Secretary 
considers  appropriate. 

(Added  Pub.  L.   101-510,  div.  A,  title  XVIII, 
§  1801(a)(1),  Nov.  5,  1990,  104  Stat.  1751,  and 


Page  1287 


TITLE  10— ARMED  FORCES 


§2904 


amended  Pub.  L.  102-190,  div.  A,  title  II, 
§  257(a),  title  X,  §  1061(a)(19),  Dec.  5,  1991,  105 
Stat.  1331, 1473.) 

References  in  Text 

The  Stevenson- Wydler  Technology  Innovation  Act 
of  1980.  referred  to  in  subsecs.  (e)(7)  and  (h)(2)(H),  is 
Pub.  L.  96-480,  Oct.  21,  1980,  94  Stat.  2311.  as  amend- 
ed, which  is  classified  generally  to  chapter  63  (§  3701 
et  seq.)  of  Title  15,  Commerce  and  Trade.  For  com- 
plete classification  of  this  Act  to  the  Code,  see  Short 
Title  note  set  out  under  section  3701  of  Title  15  and 
Tables. 

Amendments 

1991-~Subsec.  (b).  Pub.  L.  102-190,  §  257(a)(1),  substi- 
tuted "thirteen"  for  "nine"  in  introductory  provisions. 

Subsec.  (b)(9),  (10).  Pub.  L.  102-190,  §  257(a)(2),  (3). 
added  par.  (9)  and  redesignated  former  par.  (9)  as  (10). 

Subsec.  (f)(2)(A).  Pub.  L.  102-190.  §  1061(a)(19).  sub- 
stituted "department's"  for  "Department's". 

First  Annual  Report  of  Strategic  Environmental 
Research  and  Development  Program  Council 

Section  1801(c)  of  Pub.  L.  101-510  provided  that: 

"(1)  The  first  annual  report  required  by  section 
2902(h)  of  title  10.  United  States  Code,  as  added  by 
subsection  (a)(1),  shall  be  submitted  to  the  Secretary 
of  Defense,  the  Secretary  of  Energy,  and  the  Adminis- 
trator of  the  Environmental  Protection  Agency  not 
later  than  February  1, 1992. 

"(2)  The  Strategic  Environmental  Research  and  De- 
velopment Program  Council  shall  conduct  and  include 
as  part  of  the  first  annual  report  required  pursuant  to 
section  2902(h)  of  title  10,  United  States  Code,  as 
added  by  subsection  (a)(1),  an  assessment  of  the  advis- 
ability of,  and  various  alternatives  to,  charging  fees 
for  information  released,  as  required  pursuant  to  sec- 
tions 2901(b)(3),  2902(e)(1)  and  (2),  and  2902(g)(2)(I) 
of  such  title  (as  so  added),  to  private  sector  entities  op- 
erating for  a  profit. 

"(3)  The  Secretary  of  Defense,  the  Secretary  of 
Energy,  and  the  Administrator  of  the  Environmental 
Protection  Agency  shall  submit  to  the  Congress,  with 
the  annual  report  referred  to  in  paragraph  (1).  any 
recommendations  for  changes  in  the  structure  or  per- 
sonnel of  the  Council  that  the  Secretaries  and  the  Ad- 
ministrator consider  necessary  to  carry  out  the  envi- 
ronmental activities  of  the  strategic  environmental  re- 
search and  development  program." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2904  of  this 
title. 

§  2903.  Executive  Director 

(a)  There  shall  be  an  Executive  Director  of 
the  Council  appointed  by  the  Secretary  of  De- 
fense after  consultation  with  the  Secretary  of 
Energy. 

(b)  Subject  to  the  authority,  direction,  and 
control  of  the  Secretary  of  Defense,  the  Execu- 
tive Director  is  responsible  for  the  management 
of  the  Strategic  Environmental  Research  and 
Development  Program  in  accordance  with  the 
policies  established  by  the  Council. 

(c)  The  Executive  Director  may  enter  into 
contracts  or  other  agreements  in  accordance 
with  applicable  law,  except  that  the  Executive 
Director  shall  first  obtain  the  approval  of  the 
Coimcil  for  any  contract  or  agreement  in  an 
amoimt  equal  to  or  in  excess  of  $500,000  or 
such  lesser  amoimt  as  the  Council  may  pre- 
scribe. 

(d)(1)  The  Executive  Director,  with  the  con- 
currence of  the  Coimcil,  may  appoint  such  pro- 


fessional and  clerical  staff  as  may  be  necessary 
to  carry  out  the  responsibilities  and  policies  of 
the  Council. 

(2)  The  Executive  Director,  with  the  concur- 
rence of  the  Council  and  without  regard  to  the 
provisions  of  chapter  51  of  title  5  and  subchap- 
ter III  of  chapter  53  of  such  title,  may  establish 
the  rates  of  basic  pay  for  professional,  scientif- 
ic, and  technical  employees  appointed  pursuant 
to  paragraph  (1).  The  authority  provided  in  the 
preceding  sentence  shall  expire  on  November  5, 
1992. 

(Added  Pub.  L.  101-510,  div.  A,  title  XVIII, 
§  1801(a)(1),  Nov.  5,  1990,  104  Stat.  1755,  and 
amended  Pub.  L.  102-25,  title  VII,  §  701(h)(2), 
Apr.  6,  1991,  105  Stat.  115.) 

Amendments 

1991— Subsec.  (d)(2).  Pub.  L.  102-25  substituted  "on 
November  5,  1992"  for  "two  years  after  the  date  of  the 
enactment  of  the  National  Defense  Authorization  Act 
for  Fiscal  Year  1991". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2902  of  this 
title. 

§  2904.  Strategic  Environmental  Research  and  Devel- 
opment Program  Scientific  Advisory  Board 

(a)  The  Secretary  of  Defense  and  the  Secre- 
tary of  Energy,  in  consultation  with  the  Admin- 
istrator of  the  Environmental  Protection 
Agency,  shall  jointly  appoint  a  Strategic  Envi- 
ronmental Research  and  Development  Program 
Scientific  Advisory  Board  (hereafter  hi  this  sec- 
tion referred  to  as  the  "Advisory  Board")  con- 
sisting of  not  less  than  six  and  not  more  than 
14  members. 

(b)(1)  The  following  persons  shall  be  perma- 
nent members  of  the  Advisory  Board: 

(A)  The  Science  Advisor  to  the  President,  or 
his  designee. 

(B)  The  Administrator  of  the  National  Oce- 
anic and  Atmospheric  Administration,  or  his 
designee. 

(2)  Other  members  of  the  Advisory  Board 
shall  be  appointed  from  among  persons  emi- 
nent in  the  fields  of  basic  sciences,  engineering, 
ocean  and  environmental  sciences,  education, 
research  management,  international  and  securi- 
ty affairs,  health  physics,  health  sciences,  or 
social  sciences,  with  due  regard  given  to  the  eq- 
uitable representation  of  scientists  and  engi- 
neers who  are  women  or  who  represent  minori- 
ty groups.  At  least  one  member  of  the  Advisory 
Board  shall  be  a  representative  of  environmen- 
tal public  interest  groups  and  one  member  shall 
be  a  representative  of  the  interests  of  State 
governments. 

(3)  The  Secretary  of  Defense  and  the  Secre- 
tary of  Energy,  in  consultation  with  the  Admin- 
istrator of  the  Environmental  Protection 
Agency,  shall  request— 

(A)  that  the  head  of  the  National  Academy 
of  Sciences,  in  consultation  with  the  head  of 
the  National  Academy  of  Engineering  and  the 
head  of  the  Institutes  of  Medicine  of  the  Na- 
tional Academy  of  Sciences,  nominate  persons 
for  appointment  to  the  Advisory  Board; 
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(B)  that  the  Council  on  Environmental 
Quality  nominate  for  appointment  to  the  Ad- 
visory Board  at  least  one  person  who  is  a  rep- 
resentative of  environmental  public  interest 
groups;  and 

(C)  that  the  National  Association  of  Gover- 
nors nominate  for  appointment  to  the  Adviso- 
ry Board  at  least  one  person  who  is  represent- 
ative of  the  interests  of  State  governments. 

(4)  Members  of  the  Advisory  Board  shall  be 
appointed  for  terms  of  three  years. 

(c)  A  member  of  the  Advisory  Board  who  is 
not  otherwise  employed  by  the  Federal  Govern- 
ment shall  not  be  considered  to  be  a  Federal 
employee,  except  for  the  purposes  of  chapter  81 
of  title  5  (relating  to  compensation  for  work-re- 
lated injuries)  and  chapter  171  of  title  28  (relat- 
ing to  tort  claims). 

(d)  The  Advisory  Board  shall  prescribe  proce- 
dures for  carrying  out  its  responsibilities.  Such 
procedures  shall  define  a  quorum  as  a  majority 
of  the  members,  provide  for  annual  election  of 
the  Chairman  by  the  members  of  the  Advisory 
Board,  and  require  at  least  four  meetings  of  the 
Advisory  Board  each  year. 

(e)  The  Council  shall  refer  to  the  Advisory 
Board,  and  the  Advisory  Board  shall  review, 
each  proposed  research  project  including  its  es- 
timated cost,  for  research  in  and  development 
of  technologies  related  to  environmental  activi- 
ties in  excess  of  $1,000,000.  The  Advisory  Board 
shall  make  any  recommendations  to  the  Coun- 
cil that  the  Advisory  Board  considers  appropri- 
ate regarding  such  project  or  proposal. 

(f )  The  Advisory  Board  may  make  recommen- 
dations to  the  Coimcil  regarding  technologies, 
research,  projects,  programs,  activities,  and,  if 
appropriate,  funding  within  the  scope  of  the 
Strategic  Environmental  Research  and  Devel- 
opment Program. 

(g)  The  Advisory  Board  shall  assist  and  advise 
the  Council  in  identifying  the  environmental 
data  and  analytical  assistance  activities  that 
should  be  covered  by  the  policies  and  proce- 
dures prescribed  pursuant  to  section  2902(d)(1) 
of  this  title. 

(h)  Not  later  than  March  15  of  each  year,  the 
Advisory  Board  shall  submit  to  the  Congress  an 
annual  report  setting  forth  its  actions  during 
the  year  preceding  the  year  in  which  the  report 
is  submitted  and  any  recommendations,  includ- 
ing recommendations  on  projects,  programs, 
and  information  exchange  and  recommenda- 
tions for  legislation,  that  the  Advisory  Board 
considers  appropriate  regarding  the  Strategic 
Environmental  Research  and  Development  Pro- 
gram. 

(i)  Each  member  of  the  Advisory  Board  shall 
be  required  to  file  a  financial  disclosiu'e  report 
under  title  I  of  the  Ethics  in  Government  Act 
of  1978  (5  U.S.C.  App.). 

(Added  Pub.  L.  101-510,  div.  A,  title  XVIII, 
§  1801(a)(1),  Nov.  5,  1990,  104  Stat.  1756,  and 
amended  Pub.  L.  102-190,  div.  A,  title  II. 
§  257(b),  Dec.  5, 1991, 105  Stat.  1331.) 

References  in  Text 

The  Ethics  in  Government  Act  of  1978,  referred  to 
in  subsec.  (i),  is  Pub.  L.  95-521.  Oct.  26.  1978.  92  Stat. 
1824,  as  amended.  Title  I  of  the  Act  is  set  out  in  the 


Appendix  to  Title  5,  Government  Organization  and 
Employees.  For  complete  classification  of  this  Act  to 
the  Code,  see  Short  Title  note  set  out  under  section 
101  of  Pub.  L.  95-521  in  the  Appendix  to  Title  5  and 
Tables. 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-190,  §  257(b)(1).  substi- 
tuted "14  members"  for  "13  members". 

Subsec.  (b)(1).  Pub.  L.  102-190,  §  257(b)(2),  added 
par.  (1)  and  struck  out  former  par.  (1)  which  read  as 
follows:  "The  Science  Advisor  to  the  President,  or  his 
designee,  shall  be  a  permanent  member  of  the  Adviso- 
ry Board." 

Initial  Appointments  of  Advisory  Board  Members 

Section  1801(b)  of  Pub.  L.  101-510  provided  that: 
"(1)  The  Secretary  of  Defense  and  the  Secretary  of 
Energy  shall  make  the  appointments  required  by  sec- 
tion 2904(a)  of  title  10,  United  States  Code  (as  added 
by  subsection  (a)(1)),  not  later  than  60  days  after  the 
date  of  the  enactment  of  this  Act  [Nov.  5,  1990]. 

"(2)  Up  to  one-half  of  the  members  originally  ap- 
pointed to  the  Strategic  Environmental  Research  and 
Development  Program  Scientific  Advisory  Board  es- 
tablished under  section  2904  of  title  10,  United  States 
Code,  as  added  by  subsection  (a)(1),  may  be  appointed 
for  terms  of  not  more  than  six  and  not  less  than  two 
years  in  order  to  provide  for  staggered  expiration  of 
the  terms  of  members.  The  Secretary  of  Defense  and 
the  Secretary  of  Energy,  in  consultation  with  the  Ad- 
ministrator of  the  Environmental  Protection  Agency, 
shall  designate  the  members  appointed  for  terms  au- 
thorized xmder  this  paragraph  and  shall  specify  the 
terms  for  which  such  members  are  appointed." 

First  Annual  Report  of  Advisory  Board 

Section  1801(d)  of  Pub.  L.  101-510  provided  that: 
"The  first  annual  report  of  the  Strategic  Environmen- 
tal Research  and  Development  Program  Scientific  Ad- 
visory Board  required  by  section  2904(h)  of  title  10, 
United  States  Code,  as  added  by  subsection  (a)(1), 
shall  be  submitted  not  later  than  March  15, 1992." 

Termination  of  Advisory  Boards 

Advisory  boards  established  after  Jan.  5,  1973,  to  ter- 
minate not  later  than  the  expiration  of  the  2-year 
period  beginning  on  the  date  of  their  establishment, 
unless,  in  the  case  of  a  board  established  by  the  Presi- 
dent or  an  officer  of  the  Federal  Government,  such 
board  is  renewed  by  appropriate  action  prior  to  the  ex- 
piration of  such  2-year  period,  or  in  the  case  of  a 
board  established  by  the  Congress,  its  duration  is 
otherwise  provided  for  by  law.  See  sections  3(2)  and  14 
of  Pub.  L.  92-463.  Oct.  6.  1972.  86  Stat.  770.  776.  set  out 
in  the  Appendix  to  Title  5,  Government  Organization 
and  Employees. 

Subtitle  B— Army 

PART  I— ORGANIZATION 

CHAPTER  303— DEPARTMENT  OF  THE  ARMY 
§  3013.  Secretary  of  the  Army 

Order  of  Succession 

For  order  of  succession  in  event  of  death,  disability, 
or  resignation  of  Secretary,  see  Ex.  Ord.  No.  12787. 
Dec.  31.  1991.  57  F.R.  517.  set  out  as  a  note  imder  sec- 
tion 3347  of  Title  5,  Government  Organization  and 
Employees. 

§  3014.  Office  of  the  Secretary  of  the  Army 

ISee  main  edition  for  text  o/(a)  to  (e)] 
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(f)  ISee  main  edition  for  text  ofil)  to  (4)3 
[(5)  Repealed.  Pub.  L.  101-189,  div.  A,  title  VI, 
§  652(a)(4),  Nov.  29,  1989.  103  Stat.  1461.] 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VI, 
§  652(a)(4),  Nov.  29,  1989, 103  Stat.  1461.) 

Amendments 

1989— Subsec.  (f)(5).  Pub.  L.  101-189  struck  out  par. 
(5)  which  read  as  follows:  "The  limitations  in  para- 
graphs (1),  (2),  and  (3)  do  not  apply  before  October  1, 
1988." 

§  3015.  Under  Secretary  of  the  Army 

Order  of  Succession 

For  order  of  succession  in  event  of  death,  disability, 
or  resignation  of  Secretary,  see  Ex.  Ord.  No.  12787. 
Dec.  31,  1991,  57  P.R.  517,  set  out  as  a  note  imder  sec- 
tion 3347  of  Title  5,  Government  Organization  and 
Employees. 

§  3016.  Assistant  Secretaries  of  the  Army 

Order  of  Succession 

For  order  of  succession  in  event  of  death,  disability, 
or  resignation  of  Secretary,  see  Ex.  Ord.  No.  12787, 
Dec.  31,  1991,  57  F.R.  517,  set  out  as  a  note  under  sec- 
tion 3347  of  Title  5,  Government  Organization  and 
Employees. 

§  3017.  Secretary  of  the  Army:  successors  to  duties 

Order  of  Succession 

For  order  of  succession  in  event  of  death,  disability, 
or  resignation  of  Secretary,  see  Ex.  Ord.  No.  12787, 
Dec.  31,  1991,  57  F.R.  517,  set  out  as  a  note  under  sec- 
tion 3347  of  Title  5,  Government  Organization  and 
Employees. 

CHAPTER  307— THE  ARMY 

§3070.  Army  Medical  Specialist  Corps:  organization; 
Chief  and  assistant  chiefs 

(a)  The  Army  Medical  Specialist  Corps  con- 
sists of  the  Chief  and  assistant  chiefs  of  that 
corps,  other  officers  in  grades  prescribed  by  the 
Secretary  of  the  Army,  and  the  following  sec- 
tions: 

(1)  The  Dietitian  Section. 

(2)  The  Physical  Therapist  Section. 

(3)  The  Occupational  Therapist  Section. 

(4)  The  Physician  Assistant  Section. 

iSee  main  edition  for  text  o/(5)] 

(c)  The  Surgeon  General  shall  appoint  four 
assistant  chiefs  from  officers  of  the  Regular 
Army  in  that  corps  whose  regular  grade  is 
above  captain.  Each  assistant  chief  is  the  chief 
of  a  section  of  that  corps.  An  assistant  chief 
serves  during  the  pleasure  of  the  Surgeon  Gen- 
eral, but  not  for  more  than  four  years,  and  may 
not  be  reappointed  to  the  same  position. 

(As  amended  Dec.  5,  1991,  Pub.  L.  102-190,  div. 
A,  title  V,  §  551(a),  105  Stat.  1370.) 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-190,  §  551(a)(1),  (2), 
substituted  "sections:"  for  "sections—",  substituted 
"The"  for  "the"  and  a  period  for  the  concluding  semi- 
colon in  par.  (1),  substituted  "The"  for  "the"  and  a 
period  for  ";  and"  in  par.  (2),  substituted  "The"  for 
"the"  in  par.  (3),  and  added  par.  (4). 

Subsec.  (c).  Pub.  L.  102-190,  §  551(a)(3),  substituted 
"four  assistant  chiefs"  for  "three  assistant  chiefs"  in 
first  sentence. 


Appointment  of  Assistant  Chief 

Section  551(b)  of  Pub.  L.  102-190  provided  that: 
"Notwithstanding  the  requirement  in  subsection  (c)  of 
section  3070  of  title  10,  United  States  Code,  as  amend- 
ed by  subsection  (a),  with  respect  to  the  appointment 
of  officers  of  the  Regular  Army  as  chiefs  of  sections  of 
the  Army  Medical  Specialist  Corps,  a  warrant  officer 
of  the  Army  who  is  appointed  as  a  reserve  commis- 
sioned officer  and  assigned  to  the  Army  Medical  Spe- 
cialist Corps  for  service  in  the  Physician  Assistant  Sec- 
tion of  that  Corps  during  the  five-year  period  begin- 
ning on  the  date  of  the  enactment  of  this  Act  [Dec.  5, 
1991]  may  be  appointed  as  an  assistant  chief  of  that 
Corps  and  chief  of  the  Physician  Assistant  Section." 

Retirement  of  Officers  Serving  in  Physician 
Assistant  Section 

Section  551(c)  of  Pub.  L.  102-190  provided  that:  "A 
member  of  the  Army  who  on  the  date  of  the  enact- 
ment of  this  Act  [Dec.  5,  1991]  is  a  warrant  officer' 
serving  on  active  duty  (other  than  for  training)  as  a 
physician  assistant  and  who  is  subsequently  appointed 
as  a  commissioned  officer  in,  or  is  assigned  to,  the 
Physician  Assistant  Section  of  the  Army  Medical  Spe- 
cialist Corps  may  elect  at  the  time  of  the  officer's  re- 
tirement after  20  years  or  more  of  active  service  that 
could  be  credited  to  the  officer  under  section  511  of 
the  Career  Compensation  Act  of  1949,  as  amended  [act 
Oct.  12,  1949.  ch.  681.  title  V,  §  511,  63  Stat.  829,  as 
amended,  set  out  as  a  note  imder  section  580  of  this 
title]- 

"(1)  to  revert  to  the  highest  warrant  officer  grade 
in  which  the  officer  served  on  active  duty  (other 
than  for  training)  satisfactorily  (as  determined  by 
the  Secretary  of  the  Army)  for  a  period  of  more 
than  30  days;  and 

"(2)  to  be  retired  under  chapter  65  of  title  10, 
United  States  Code." 

Constructive  Credit  for  Determination  of  Grade 
AND  Rank  of  Officers  in  Army  Medical  Special- 
ist Corps 

Section  551(d)  of  Pub.  L.  102-190  provided  that: 
"(1)  For  the  purpose  of  determining  the  grade  and 
rank  within  grade  of  a  person  who  is  appointed  as  a 
commissioned  officer  in  the  Army  Medical  Specialist 
Corps  for  service  in  the  Physician  Assistant  Section,  or 
who  is  assigned  to  the  Army  Medical  Specialist  Corps 
for  service  as  a  physician  assistant,  and  who  on  the 
date  of  the  enactment  of  this  Act  [Dec.  5.  1991]  is  a 
warrant  officer  and  a  physician  assistant  on  active 
duty  or  in  an  active  reserve  status,  the  Secretary  of 
the  Army  shall  credit  that  person  at  the  time  of  such 
appointment  with  any  service  on  active  duty,  or  in  an 
active  reserve  status,  as  a  physician  assistant  per- 
formed as  a  member  of  the  Armed  Forces  before  that 
appointment. 

"(2)  The  Secretary  of  Defense  shall  prescribe  regula- 
tions to  carry  out  this  subsection." 

§3074.  Commands:  territorial  organization;  engineer 
tactical  units 

Army  Reserve  Command 

Pub.  L.  101-510,  div.  A.  title  IX.  §  903,  Nov.  5.  1990. 
104  Stat.  1620,  as  amended  by  Pub.  L.  102-25,  title  VII, 
§  704(a)(7),  Apr.  6.  1991.  105  Stat.  118,  provided  that: 

"(a)  EsTABLisHBfENT  OF  COMMAND.— The  Secretary  of 
the  Army,  with  the  advice  and  assistance  of  the  Chief 
of  Staff  of  the  Army,  shall  establish  a  United  States 
Army  Reserve  Command  under  the  command  of  the 
Chief  of  Army  Reserve.  The  Army  Reserve  Command 
shall  be  a  major  subordinate  command  of  Forces  Com- 
mand. 

"(b)  Assignment  of  Forces.— The  Secretary  of  the 
Army— 

"(1)  shall  assign  to  the  Army  Reserve  Command 

all  forces  of  the  Army  Reserve  in  the  continental 
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United  States  other  than  forces  assigned  to  the  uni- 
fied combatant  command  for  special  operations 
forces  established  pursuant  to  section  167  of  title  10, 
United  States  Code;  and 

"(2)  except  as  otherwise  directed  by  the  Secretary 

of  Defense  in  the  case  of  forces  assigned  to  carry  out 

functions  of  the  Secretary  of  the  Army  specified  in 

section  3013  of  title  10»  United  States  Code,  shall 

assign  all  such  forces  of  the  Army  Reserve  to  the 

Commander-in-Chief,  Forces  Command. 

"(c)  Test  Period.— The  establishment  of  the  Army 

Reserve  Command  shall  be  for  a  test  period  ending 

two  years  after  the  date  of  the  enactment  of  this  Act 

[Nov.  5, 19901. 

"(d)  Reports  by  Secretary  of  the  Army.— The  Sec- 
retary of  the  Army,  during  the  test  period  under  sub- 
section (c),  shall  submit  to  the  Committees  on  Armed 
Services  of  the  Senate  and  House  of  Representatives  a 
semiannual  report  on  the  United  States  Army  Reserve 
Command.  Each  such  report  shall  explain— 
"(1)  command  arrangements; 
"(2)  responsibility  for  base  operations  support; 
"(3)   personnel,   logistics,   and  resource  manage- 
ment; and 

"(4)   engineering   and   information   management 
support. 

"(e)  Review  by  an  Independent  Commission.— The 
Secretary  of  the  Army  shall  establish  an  independent 
commission  to  assist  the  Secretary  in  assessing  the 
progress  and  effectiveness  of  the  United  States  Army 
Reserve  Command  after  it  has  been  in  existence  for  a 
period  of  one  year." 

PART  II— PERSONNEL 

CHAPTER  331— STRENGTH 


Sec. 
[3202. 


Repealed.] 


Amendments 


1990-Pub.  L.  101-510,  div.  A,  title  IV,  §  403(b)(1)(B), 
Nov.  5,  1990,  104  Stat.  1545,  struck  out  item  3202 
"Army:  strength  in  grade;  general  officers". 

[§3202.  Repealed.  Pub.  L.  101-510,  div.  A,  title  IV, 
§  403(b)(1)(A),  Nov.  5, 1990, 104  Stat.  1545] 

Section,  acts  Aug.  10.  1956,  ch.  1041,  70A  Stat.  172; 
Sept.  2,  1958,  Pub.  L.  85-861,  §  1(63),  72  Stat.  1463; 
Dec.  28.  1967,  Pub.  L.  90-228,  §  1(1),  (2),  81  Stat.  745; 
Dec.  12,  1980,  Pub.  L.  96-513,  title  II,  §  203(a),  94  Stat. 
2878,  related  to  authorized  strength  of  Army  in  gener- 
al officers  on  active  duty. 

§  3210.  Regular  Army:  strength  in  grade;  general  offi- 
cers 

(a)  Subject  to  section  526  of  this  title,  the  au- 
thorized strength  of  the  Regular  Army  in  gen- 
eral officers  on  the  active-duty  list  is  75/10,000 
of  the  authorized  strength  of  the  Regular 
Army  in  commission  officers  on  the  active-duty 
list. 

ISee  main  edition  for  text  ofib)  and  (c)3 

(As  amended  Dec.  5,  1991,  Pub.  L.  102-190,  div. 
A,  title  X,  §  1061(a)(20)(A),  105  Stat.  1473.) 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-190  substituted  "sec- 
tion 526"  for  "section  3202(a)". 

§  3218.  Reserves:  strength  in  grade;  general  ofRcers  in 
active  status 

The  authorized  strength  of  the  Army  in  re- 
serve general  officers  in  an  active  status,  exclu- 


sive of  those  serving  as  adjutants  general  or  as- 
sistant adjutants  general  of  a  State  or  Terri- 
tory. Puerto  Rico,  or  the  District  of  Columbia, 
those  serving  in  the  National  Guard  Bureau, 
and  those  counted  under  section  526  of  this 
title,  is  207. 

(As  amended  Pub.  L.  102-190,  div.  A,  title  X, 
§  1061(a)(20)(B).  Dec.  5,  1991,  105  Stat.  1473.) 

Amendments 

1991— Pub.  L.  102-190  substituted  "section  526"  for 
"section  3202". 

CHAPTER  337-.APPOINTMENTS  AS  RESERVE 
OFFICERS 

§3353.  Commissioned  officers:  service  credit  upon 
original  appointment 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  123,  689,  2121, 

3359,  3360,  3396  of  this  title. 

§3359.  Commissioned  ofHcers:  original  appointment; 
determination  of  grade 

iSee  main  edition  for  text  of(a)l 

(b)  In  the  case  of  a  person  who  is  originally 
appointed  as  a  reserve  officer  in  the  Medical 
Corps  of  the  Army  during  the  period  beginning 
on  October  1,  1983,  and  ending  on  September 
30,  1992,  and  who  is  credited  with  service  under 
section  3353  of  this  title,  the  commissioned 
grade  in  which  that  person  is  appointed  (based 
on  the  service  credited  under  that  section)  shall 
be  determined  as  follows: 

ISee  main  edition  for  text  ofiDto  (4);  (c)] 

(As  amended  Pub.  L.  101-189,  div.  A,  title  V, 
§  503(a),  Nov.  29,  1989,  103  Stat.  1437.) 

Amendments 

1989--Subsec.  (b).  Pub.  L.  101-189  substituted  "Sep- 
tember 30, 1992"  for  "September  30, 1989". 

§  3360.  Commissioned  officers:  promotion  service 

Effective  and  Termination  Dates  of  1983 
Amendment 

Section  1016(d)  of  Pub.  L.  98-94,  as  amended  by  Pub. 
L.  99-145,  title  V,  §  521(c),  Nov.  8,  1985,  99  Stat.  631; 
Pub.  L.  100-180,  div.  A,  title  V,  §  502(c),  Dec.  4,  1987, 
101  Stat.  1085;  Pub.  L.  101-189,  div.  A,  title  V,  §  503(c), 
Nov.  29,  1989,  103  Stat.  1437,  provided  that:  "The 
amendments  made  by  this  section  [amending  sections 

3360,  3853,  and  8853  of  this  title]  shall  be  effective 
only  for  the  period  beginning  on  October  1,  1983,  and 
en^ng  on  September  30, 1992." 

[Section  503(c)  of  Pub.  L.  101-189  provided  that  the 
amendment  of  section  1016(d)  of  Pub.  L.  98-94,  set  out 
above,  is  effective  Oct.  1, 1989.] 

§3380.  Commissioned  officers:  promotion  of  reserve 
commissioned  officers  on  active  duty  and  not  on 
the  active  duty  list 

ISee  main  edition  for  text  ofia)  to  (c)] 

(d)  The  authority  to  promote  officers  under 
this  section  shall  expire  on  September  30,  1992. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  V, 
§  503(b)(1),  Nov.  29,  1989,  103  Stat.  1437.) 
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Amendments 

1989— Subsec.  (d).  Pub.  L.  101-189  substituted  "Sep- 
tember 30, 1992"  for  "September  30, 1989". 

Date  of  Rank  for  Certain  Appointments 

Section  503(b)(2),  (3)  of  Pub.  L.  101-189,  as  amended 
by  Pub.  L.  101-510,  div.  A,  title  XIV,  §  1484(Z)(3),  Nov. 
5. 1990, 104  Stat.  1719.  provided  that: 

"(2)  The  Secretary  of  the  Army  or  the  Secretary  of 
the  Air  Force,  as  appropriate,  shall  provide,  in  the 
case  of  a  Reserve  officer  appointed  to  a  higher  grade 
on  or  after  the  date  of  the  enactment  of  this  Act  [Nov. 
29,  1989]  under  an  appointment  described  in  para- 
graph (3),  that  the  date  of  rank  of  such  officer  under 
that  appointment  shall  be  the  date  of  rank  that  would 
have  applied  to  the  appointment  had  the  authority  re- 
ferred to  in  that  paragraph  not  lapsed. 

"(3)  An  appointment  referred  to  in  paragraph  (2)  is 
an  appointment  under  section  3380  or  8380  of  title  10, 
United  States  Code,  that  (as  determined  by  the  Secre- 
tary concerned)  would  have  been  made  during  the 
period  beginning  on  October  1,  1989,  and  ending  on 
the  date  of  the  enactment  of  this  Act  [Nov.  29,  1989] 
had  the  authority  to  make  appointments  under  that 
section  not  lapsed  during  such  period." 

Similar  provisions  were  contained  in  the  following 
prior  authorization  act: 

Pub.  L.  100-180,  div.  A,  title  V.  §  502(b)(2),  (3),  Dec. 
4, 1987, 101  Stat.  1085. 

CHAPTER  339— TEMPORARY  APPOINTMENTS 

§  3446.  Retention  on  active  duty 

The  President  may  retain  on  active  duty  a 
disabled  officer  until— 

(1)  the  physical  condition  of  the  officer  is 
such  that  the  officer  will  not  be  further  bene- 
fited by  retention  in  a  military  hospital  or  a 
medical  facility  of  the  Department  of  Veter- 
ans Affairs;  or 

(2)  the  officer  is  processed  for  physical  dis- 
ability benefits  provided  by  law. 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1621(a)(10),  103  Stat.  1603;  Apr. 
6,  1991,  Pub.  L.  102-25,  title  VII,  §  701(j)(6),  105 
Stat.  116.) 

Amendbients 

1991— Par.  (2).  Pub.  L.  102-25  struck  out  "as"  before 
"provided  by  law". 

1989— Pub.  L.  101-189  amended  section  generally. 
Prior  to  amendment,  section  read  as  follows:  "Not- 
withstanding any  other  provision  of  law,  the  President 
may  retain  on  active  duty  a  disabled  officer  until  his 
physical  condition  is  such  that  he  will  not  be  further 
benefited  by  retention  in  a  military  or  Veterans'  Ad- 
ministration hospital  or  until  he  is  processed  for  phys- 
ical disability  benefits  provided  by  law." 

CHAPTER  341— ACTIVE  DUTY 

§  3500.  Army  National  Guard  in  Federal  service:  call 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  101,  115  of  this 
title;  title  5  section  6323. 

CHAPTER  349— MISCELLANEOUS 
PROHIBITIONS  AND  PENALTIES 

§  3634.  Army  band:  may  not  be  paid  for  performance 
outside  Army  post 

(a)  Prohibition.— Except  as  provided  in  sub- 
section (b),  no  Army  band  or  member  thereof 
may  receive  remuneration  for  furnishing  music 


outside  the  limits  of  an  Army  post  in  competi- 
tion with  local  civilian  musicians. 

(b)  Recordings.— (1)  Any  Army  band  desig- 
nated as  a  special  band  may  produce  recordings 
for  commercial  sale. 

(2)  Amounts  received  as  proceeds  from  the 
sale  of  any  such  recordings  may  be  credited  to 
applicable  appropriations  of  the  Department  of 
the  Army  for  expenses  of  Army  bands. 

(3)  The  Secretary  of  the  Army  shall  prescribe 
regulations  governing  the  accoimting  of  such 
proceeds. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  III,  §  327(a),  104  Stat.  1531.) 

Amendments 

1990— Pub.  L.  101-510  designated  existing  provisions 
as  subsec.  (a),  inserted  heading,  substituted  "Except  as 
provided  in  subsection  (b),  no"  for  "No",  and  added 
subsec.  (b). 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  974  of  this  title. 

CHAPTER  363— SEPARATION  OR  TRANSFER  TO 
RETIRED  RESERVE 

§3851.  Thirty  years  or  five  years  in  grade:  reserve 
colonels  and  brigadier  generals 

Effective  Date  of  1986  Amendment 

Section  1342(h)(2)  of  Pub.  L.  99-661  provided  that: 
"The  amendments  made  by  subsections  (f)  and  (g) 
[amending  this  section  and  section  2168  of  Title  50, 
Appendix,  War  and  National  Defense]  shall  apply  as  if 
included  in  the  enactment  of  the  Department  of  De- 
fense Authorization  Act,  1986  (Public  Law  99-145)." 

§  3853.  Computation  of  years  of  service 

Effective  and  Termination  Dates  of  1983 
Amendment 

Amendment  by  Pub.  L.  98-94  effective  for  the  period 
beginning  Oct.  1,  1983,  and  ending  Sept.  30,  1992,  see 
section  1016(d)  of  Pub.  L.  98-94,  as  amended,  set  out  as 
a  note  under  section  3360  of  this  title. 

§  3855.  Retention  in  active  status  of  certain  officers 

(a)  Notwithstanding  any  other  section  of  this 
chapter  except  section  3846,  the  Secretary  of 
the  Army  may,  with  the  officer's  consent, 
retain  in  an  active  status  any  reserve  officer  in 
the  Medical  Corps,  Dental  Corps,  Veterinary 
Corps,  the  Medical  Service  Corps  (if  the  officer 
has  been  designated  as  an  allied  health  officer 
or  biomedical  sciences  officer  in  that  Corps), 
the  Chaplains,  the  Army  Nurse  Corps,  or  the 
Army  Medical  Specialist  Corps. 

ISee  main  edition  for  text  o/(6)] 

(c)(1)  Except  as  provided  in  paragraph  (2),  an 
officer  may  not  be  retained  in  an  active  status 
under  this  section  later  than  the  date  on  which 
the  officer  becomes  68  years  of  age  (or,  in  the 
case  of  an  officer  in  the  Chaplains,  60  years  of 
age). 

(2)  The  Secretary  of  the  Army  may  retain  an 
officer  (other  than  an  officer  in  the  Chaplains) 
in  an  active  status  under  this  section  after  the 
date  on  which  the  officer  becomes  68  years  of 
age  if  the  Secretary  determines  that  continued 
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retention  is  necessary  for  the  needs  of  the 
Army. 

(d)  Subsection  (a)(1)  of  section  324  of  title  32 
shall  not  apply  to  an  officer  diu-ing  any  period 
in  which  the  officer  is  retained  in  an  active 
status  under  this  section. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VII, 
§1  710(a),  711(a).  Nov.  29,  1989,  103  Stat.  1476, 
1477.) 

Amendments 

1989— Subsec.  (a).  Pub.  L.  101-189.  §  711(a),  substi- 
tuted "the  Medical  Service  Corps  (if  the  officer  has 
been  designated  as  an  allied  health  officer  or  biomedi- 
cal sciences  officer  in  that  Corps),"  for  "the  podiatry 
specialty  in  the  Medical  Allied  Sciences  Section  of  the 
Medical  Service  Corps,  the  Optometry  Section  of  the 
Medical  Service  Corps,". 

Subsec.  (c).  Pub.  L.  101-189,  §  710(a)(1).  designated 
existing  provisions  as  par.  (1),  substituted  "Except  as 
provided  in  paragraph  (2),  an  officer"  for  "An  officer" 
and  "68  years  of  age"  for  "67  years  of  age",  and  added 
par.  (2). 

Subsec.  (d).  Pub.  L.  101-189,  1710(a)(2).  added 
subsec.  (d). 

CHAPTER  367— RETIREMENT  FOR  LENGTH  OF 
SERVICE 

§  3911.  Twenty  years  or  more:  regular  or  reserve  com- 
missioned officers 

(a)  The  Secretary  of  the  Army  may,  upon  the 
officer's  request,  retire  a  regular  or  reserve 
commissioned  officer  of  the  Army  who  has  at 
least  20  years  of  service  computed  under  section 
3926  of  this  title,  at  least  10  years  of  which 
have  been  active  service  as  a  commissioned  offi- 
cer. 

(b)  The  Secretary  of  Defense  may  authorize 
the  Secretary  of  the  Army,  during  the  five-year 
period  beginning  on  October  1,  1990,  to  reduce 
the  requirement  imder  subsection  (a)  for  at 
least  10  years  of  active  service  as  a  commis- 
sioned officer  to  a  period  (determined  by  the 
Secretary  of  the  Army)  of  not  less  than  eight 
years. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  V,  §  523(a),  104  Stat.  1562.) 

Amendments 

1990--Pub.  L.  101-510  designated  existing  provisions 
as  subsec.  (a)  and  added  subsec.  (b). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  274,  631,  632, 
637.  638.  638a.  1006,  1370,  1406,  3926,  3991  of  this  title. 


CHAPTER  373— CIVILIAN  EMPLOYEES 


Sec. 
4021. 


Army  War  College  and  United  States  Army 
Command  and  General  Staff  College:  civil- 
ian faculty  members. 

Amendments 

1989-Pub.  L.  101-189,  div.  A,  title  XI,  §  1124(b)(2). 
Nov.  29, 1989, 103  Stat.  1559,  added  item  4021. 

§4021.  Army  War  College  and  United  States  Army 
Command  and  General  Staff  College:  civilian  fac- 
ulty members 

(a)  Authority  of  Secretary.— The  Secretary 
of  the  Army  may  employ  as  many  civilians  as 


professors,  instructors,  and  lecturers  at  the 
Army  War  College  or  the  United  States  Army 
Command  and  General  Staff  College  as  the 
Secretary  considers  necessary. 

(b)  Compensation  op  Faculty  Mebcbers.— The 
compensation  of  persons  employed  under  this 
section  shall  be  as  prescribed  by  the  Secretary. 

(c)  Application  to  Certain  Faculty  Mem- 
bers.—(1)  Except  as  provided  in  paragraph  (2), 
this  section  shall  apply  with  respect  to  persons 
who  are  selected  by  the  Secretary  for  employ- 
ment as  professors,  instructors,  and  lecturers  at 
the  Army  War  College  or  the  United  States 
Army  Command  and  General  Staff  College 
after  the  end  of  the  90-day  period  beginning  on 
the  date  of  the  enactment  of  this  section. 

(2)  This  section  shall  not  apply  with  respect 
to  professors,  instructors,  and  lecturers  em- 
ployed at  the  Army  War  College  or  the  United 
States  Army  Command  and  General  Staff  Col- 
lege if  the  duration  of  the  principal  course  of 
instruction  offered  at  the  college  involved  is 
less  than  10  months. 

(Added  Pub.  L.  101-189,  div.  A,  title  XI, 
§  1124(b)(1),  Nov.  29,  1989,  103  Stat.  1558.) 

References  in  Text 

The  date  of  the  enactment  of  this  section,  referred 
to  in  subsec.  (c)(1),  is  the  date  of  enactment  of  Pub.  L. 
101-189,  which  was  approved  Nov.  29, 1989. 

Prior  Provisions 

A  prior  section  4021,  act  Aug.  10,  1956,  ch.  1041,  70A 
Stat.  233,  which  related  to  appointments  in  profession- 
al and  scientific  service,  was  repealed  by  Pub.  L. 
85-861,  §  36B(11),  Sept.  2,  1958,  72  Stat.  1570. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  5  section  5102. 

PART  III— TRAINING 

CHAPTER  401— TRAINING  GENERALLY 

Amendment  of  Analysis 

Pub.  L.  101-510,  div.  A,  title  III,  §  328igK2) 
,  (7i),  Nov,  5,  1990,  104  Stat  1534,  provided 
that,  effective  Oct  1,  1992,  the  analysis  is 
amended  by  striking  items  4308,  4309,  and 
4313,  and  inserting  in  lieu  thereof  in  item 
4308  "Promotion  of  civilian  marksmanship: 
authority  of  the  Secretary  of  the  Army",  in 
item.  4309  "Rifle  ranges:  available  for  use  by 
members  and  civilians",  and  in  item  4313 
"Promotion  of  civilian  marksmanship:  ex- 
penses". 

§  4307.  Director  of  civilian  marksmanship:  detail 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  4313  of  this 
title. 

§4308.  Civilian  rifle  ranges:  establishment;  instruc- 
tion 

iSee  main  edition  for  textl 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510.  div. 
A,  title  III.  §328(b)-(d).  (g)(1).  104  Stat.  1533. 
1534.) 
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ABIENDBfENT  OF  SECTION 

Pub.  L.  101-510,  div.  A,  title  III, 
§328(by(dX  igKl),  (h),  Nov.  5,  1990,  104 
Stat  1533, 1534,  provided  that,  effective  Oct 
1, 1992,  this  section  is  amended— 

(1)  by  amending  the  section  catchline  to 
read  as  follows:  ''Promotion  of  civilian 
marksmanship:  authority  of  the  Secretary  of 
the  Army"; 

(2)  in  subsec.  iaKl),  by  substituting  "oper- 
ation and  maintenance"  for  "construction, 
equipment,  maintenance,  and  operation"; 

(3)  in  subsec.  iaK5),  by  substituting  "the 
sale  (at  fair  market  value)  to  citizens  of  the 
United  States  who  are  over  the  age  of  IS  and 
current  members  of  a  gun  club, "  for  "the 
sale  to  members  of  the  National  Rifle  Asso- 
ciation, at  cost,  and  the  issue  to  clubs  orga- 
nized for  praxstice  with  rifled  arms,";  and 

(4)  by  striking  out  subsec.  (&)  and  redesig- 
nating subsec.  (c)  (w  (6). 

Effective  Date  of  1990  Amendment 

Section  328(h)  of  Pub.  L.  101-510  provided  that: 
"The  amendments  made  by  this  section  [amending 
this  section  and  sections  4309,  4311,  and  4313  of  this 
title]  shall  take  effect  on  October  1, 1992." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  4313  of  this 
title;  title  18  section  925. 

§4309.  Rifle  ranges:  recommendations  to  Congress; 
regulations 

LSee  main  edition  for  textl 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  III,  §  328(e).  104  Stat.  1533.) 

Amendment  of  Section 

Pub.  L.  101-510,  div.  A,  title  III,  §  328{e), 
ih),  Nov.  5,  1990,  104  Stat  1533,  1534,  pro- 
vided that,  effective  Oct  1,  1992,  this  sec- 
tion is  amended  to  read  a^  follows: 

§  4309.  Rifle  ranges:  available  for  use  by  mem- 
bers and  civilians 

(a)  Ranges  Available.— <1)  All  rifle  ranges  con- 
structed in  whole  or  in  part  with  funds  provid- 
ed by  the  United  States  may  be  u^ed  by  members 
of  the  armed  forces  and  by  able-bodied  persons 
capable  of  bearing  arms. 

(6)  Military  Ranges.— <1)  In  the  ca^e  of  a  rifle 
range  referred  to  in  subsection  (a)  located  on  a 
military  installation,  the  Secretary  of  the  Army 
shall  establish  reasonable  fees  for  the  use  by  ci- 
vilians of  that  rifle  range  to  cover  any  costs  in- 
curred by  the  Army  to  make  that  rifle  range 
available  to  civilians. 

(2)  Use  of  a  rifle  range  referred  to  in  para- 
graph il)  by  civilians  may  not  interfere  with 
the  use  of  those  ranges  by  members  of  the  armed 
forces. 

(c)  Regulations.— Regulations  to  carry  out 
this  section  shall  be  prescribed  by  the  authori- 
ties controlling  the  rifle  range,  subject  to  the  ap- 
proval of  the  Secretary  of  the  Army. 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-510,  effective  Oct.  1, 
1992,  see  section  328(h)  of  Pub.  L.  101-510,  set  out  as  a 
note  under  section  4308  of  this  title. 


§  4310.  Rifle  instruction:  detail  of  members  of  Army 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  4308,  4311, 
4313  of  this  title. 

§  4311.  Rifle  instruction:  issue  of  rifles  and  ammuni- 
tion 

ISee  main  edition  for  textl 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  III,  §  328(f),  104  Stat.  1534.) 

Amendboint  of  Secttion 

Pub.  L.  101-510,  div.  A,  title  III,  §  328if), 
ih),  Nov.  5,  1990,  104  Stat  1534,  provided 
that,  effective  Oct  1,  1992,  this  section  is 
amended  by  inserting  "the  sale  of  before 
"such  Quantities". 

Effective  Date  of  1990  Amendbient 

Amendment  by  Pub.  L.  101-510,  effective  Oct.  1, 
1992,  see  section  328(h)  of  Pub.  L.  101-510,  set  out  as  a 
note  under  section  4308  of  this  title. 

§  4313.  National  rifle  matches  and  small-arms  school: 
expenses 

iSee  main  edition  for  textl 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  III.  §  328(a),  104  Stat.  1533.) 

Amendment  of  Section 

Pub.  L.  101-510,  div.  A,  title  III,  §  328ia), 
ih),  Nov.  5,  1990,  104  Stat  1533,  1534,  pro- 
vided that,  effective  Oct  1,  1992,  this  sec- 
tion is  amended  to  read  as  follows: 

§4313.  Promotion  of  civilian  marksmanship: 
expenses 

ia)  Prohibition  on  Appropriation  of  Funds  for 
Certain  Expenses  and  Services.— Funds  may  not 
be  appropriated  for  the  necessary  or  incidental 
expenses  of,  or  personnel  services  connected 
with,  any  program  conducted  by  the  Depart- 
ment of  the  Army  for  the  purpose  of  promoting 
marksmanship  among  civilians. 

ib)  Reimbursement  Required.— Funds  avail- 
able to  the  Department  of  Defense  may  be  used 
to  pay  the  costs  of  a  program  referred  to  in  sub- 
section ia)  if  the  appropriation  accounts  v^ed 
to  pay  those  costs  are  reimbursed  for  the  pay- 
ment of  those  costs  through  fees  paid  by  the  per- 
sons or  gun  clubs  participating  in  the  program^ 

ic)  Fees.— The  Secretary  of  the  Army  shall  es- 
tablish reasonable  fees  for  persons  and  gun 
clubs  participating  in  a  program  referred  to  in 
subsection  ia).  Such  fees  shall  be  established  at 
a  rate  sufficient  to  cover  the  cost  of  operating 
the  program,  including  the  cost  of  pay  and  al- 
lowances earned  by  members  of  the  armed 
forces  while  detailed  under  section  4307  or  4310 
of  this  title,  and  members  of  the  Army  National 
Guard  while  detailed  under  section  316  of  title 
32,  to  assist  in  the  promotion  of  civilian  marks- 
manship. 

id)  Retention  of  Funds.— Amounts  collected  by 
the  Secretary  of  the  Army  under  a  program  re- 
ferred to  in  subsection  ia)  iincluding  amounts 
collected  from  the  sale  of  arms,  ammunition, 
targets,  and  other  supplies  under  section  4308  of 
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this  title)  shall  be  retained  by  the  Secretary  to 
cover  the  cost  of  operating  the  program. 

Effective  Date  of  1990  A»«endb«ent 

Amendment  by  Pub.  L.  101-510,  effective  Oct.  1, 
1992,  see  section  328(h)  of  Pub.  L.  101-510,  set  out  as  a 
note  under  section  4308  of  this  title. 

§4314.  United  States  Army  Command  and  General 
Staff  College  degree 

Under  regulations  prescribed  by  the  Secre- 
tary of  the  Army,  and  with  the  approval  of  a 
nationally  recognized  civilian  accrediting  asso- 
ciation approved  by  the  Secretary  of  Education, 
the  Commandant  of  the  United  States  Army 
Command  and  General  Staff  College  may  upon 
recommendation  by  the  faculty  confer  the 
degree  of  master  of  military  art  and  science 
upon  graduates  of  the  college  who  have  ful- 
filled the  following  degree  requirements:  a  min- 
imum of  thirty  semester  hours  of  graduate 
credit,  including  a  masters  thesis  of  six  to  eight 
semester  hours,  and  a  demonstration  of  compe- 
tence in  the  discipline  of  military  art  and  sci- 
ence as  evidenced  by  satisfactory  performance 
on  a  general  comprehensive  examination. 
These  requirements  may  be  altered  only  with 
the  approval  of  such  association. 

(As  amended  Pub.  L.  101-510,  div.  A,  title  XIII, 
§  1322(a)(13),  Nov.  5,  1990,  104  Stat.  1671.) 

Amendments 

1990— Pub.  L.  101-510  struck  out  at  end  "The  Secre- 
tary of  the  Army  shall  report  annually  to  the  Commit- 
tees on  Armed  Services  of  the  Senate  and  House  of 
Representatives  the  following  information:  (1)  the  cri- 
teria which  must  be  met  to  entitle  a  student  to  award 
of  the  degree,  (2)  whether  such  criteria  have  changed 
in  any  respect  during  the  reporting  year,  (3)  the 
number  of  students  in  the  most  recent  resident  course 
graduating  class,  (4)  the  number  of  such  students  who 
were  enrolled  in  the  master  of  military  art  and  science 
program,  and  (5)  the  nimiber  of  students  successfully 
completing  the  master  of  military  art  and  science  pro- 
gram.*' 

CHAPTER  403— UNITED  STATES  MILITARY 
ACADEMY 

§  4331.  Establishment;  Superintendent;  faculty 

Colonel  Thomas  Hawkins  Johnson  Visiting 
Scholar  Program  and  Lecture  Series 

Pub.  L.  101-510,  div.  A,  title  XIV,  §  1466,  Nov.  5. 
1990, 104  Stat.  1700,  provided  that: 

"(a)  Visiting  Scholar  Program.— (1)  The  Secretary 
of  the  Army  shall  establish  a  visiting  scholar  program 
at  the  United  States  Military  Academy  to  be  known  as 
the  'Thomas  Hawkins  Johnson  Visiting  Scholar  Pro- 
gram'. The  Secretary  shall  select  not  more  than  two 
scholars  to  participate  in  the  program  for  an  academic 
year.  A  person  selected  to  participate  in  the  program 
shall  serve  as  an  instructor  at  the  Academy  for  two 
weeks  during  the  academic  year  and  perform  such 
duties  as  the  Secretary  may  assign. 

"(2)  There  is  authorized  to  be  appropriated  to  the 
Secretary  of  the  Army  $25,000  for  each  fiscal  year  to 
carry  out  this  subsection. 

"(b)  Lecture  Series.— (1)  The  Secretary  of  Defense 
shall  establish  a  lecture  series  at  the  National  Defense 
University  to  be  known  as  the  'Thomas  Hawkins  John- 
son Lecture  Series*.  The  Secretary  shall  use  the  lec- 
ture series  to  bring  prominent  persons  to  the  National 
Defense  University  to  deliver  lectures  on  topics  relat- 
ing to  public  policy,  national  security,  and  science. 


"(2)  There  is  authorized  to  be  appropriated  to  the 
Secretary  of  Defense  $25,000  for  each  fiscal  year  to 
carry  out  this  subsection." 

§  4342.  Cadets:  appointment;  numbers,  territorial  dis- 
tribution 

(a)  The  authorized  strength  of  the  Corps  of 
Cadets  of  the  Academy  is  as  follows: 

(1)  65  cadets  selected  in  order  of  merit  as  es- 
tablished by  competitive  examinations  from 
the  children  of  members  of  the  armed  forces 
who  were  killed  in  action  or  died  of,  or  have  a 
service-connected  disability  rated  at  not  less 
than  100  per  centum  resulting  from,  woxmds 
or  injuries  received  or  diseases  contracted  in, 
or  preexisting  injury  or  disease  aggravated 
by,  active  service,  children  of  members  who 
are  in  a  "missing  status"  as  defined  in  section 
551(2)  of  title  37,  and  children  of  civilian  em- 
ployees who  are  in  "missing  status"  as  de- 
fined in  section  5561(5)  of  title  5.  The  deter- 
mination of  the  Department  of  Veterans  Af- 
fairs as  to  service  connection  of  the  cause  of 
death  or  disability,  and  the  percentage  at 
which  the  disability  is  rated,  is  binding  upon 
the  Secretary  of  the  Army. 

ISee  main  edition  for  text  of  (2)  to  ( 7)1 

(8)  Two  cadets  from  Guam,  nominated  by 
the  Delegate  in  Congress  from  Guam. 

(9)  One  cadet  from  American  Samoa,  nomi- 
nated by  the  Delegate  in  Congress  from 
American  Samoa. 

Each  Senator,  Representative,  and  Delegate  in 
Congress,  including  the  Resident  Commissioner 
from  Puerto  Rico,  is  entitled  to  nominate  a 
principal  candidate  and  nine  alternates  for 
each  vacancy  that  is  available  to  htm  under  this 
section. 

[See  main  edition  for  text  ofib)  and  (c)] 

(d)  The  Superintendent  may  nominate  for  ap- 
pointment each  year  50  persons  from  the  coun- 
try at  large.  Persons  nominated  under  this 
paragraph  may  not  displace  any  appointment 
authorized  under  clauses  (2)  through  (9)  of  sub- 
section (a)  and  may  not  cause  the  total 
strength  of  the  Corps  of  Cadets  to  exceed  the 
authorized  number. 

[See  main  edition  for  text  o/(e)] 

(f)  Each  candidate  for  admission  nominated 
under  clauses  (3)  through  (9)  of  subsection  (a) 
must  be  domiciled  in  the  State,  or  in  the  con- 
gressional district,  from  which  he  is  nominated, 
or  in  the  District  of  Columbia,  Puerto  Rico, 
American  Samoa.  Guam,  or  the  Virgin  Islands, 
if  nominated  from  one  of  those  places. 

iSee  main  edition  for  text  of(g)  and  ih)l 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1621(a)(1),  103  Stat.  1602;  Nov.  5, 
1990,  Pub.  L.  101-510,  div.  A,  title  V,  §  532(a)(1), 
104  Stat.  1563.) 

AMENDlfENTS 

1990— Subsec.  (a)(8)  to  (10).  Pub.  L.  101-510, 
§  532(a)(1)(A),  redesignated  els.  (9)  and  (10)  as  (8)  and 
(9),  respectively,  and  struck  out  former  cl.  (8)  which 
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read  as  follows:  "One  cadet  nominated  by  the  Admin- 
istrator of  the  Panama  Canal  Commission  from  the 
children  of  civilian  personnel  of  the  United  States 
Government  residing  in  the  Republic  of  Panama  who 
are  citizens  of  the  United  States." 

Subsec.  (d).  Pub.  L.  101-510.  §  532(a)(1)(B).  substitut- 
ed "clauses  (2)  through  (9)"  for  "clauses  (2)-(7).  (9),  or 
(10)". 

Subsec.  (f).  Pub.  L.  101-510.  §  532(a)(1)(C).  substitut- 
ed "clauses  (3)  through  (9)"  for  "clauses  (3)-(7).  (9) 
and  (10)". 

1989— Subsec.  (a)(1).  Pub.  L.  101-189  substituted 
"Department  of  Veterans  Affairs"  for  "Veterans'  Ad- 
ministration". 

Limitation  on  Number  of  Cadets  and  Midshipbcen 
Authorized  To  Attend  Service  Academies 

Pub.  L.  102-190.  div.  A,  title  V.  §  511(a)-(d).  Dec.  5, 
1991. 105  Stat.  1359. 1360.  provided  that: 

"(a)  Reduction  in  Authorized  Strengths.— The  au- 
thorized strength  of  the  Corps  of  Cadets  of  the  United 
States  Military  Academy,  the  Air  Force  Cadets  of  the 
United  States  Air  Force  Academy,  and  the  brigade  of 
midshipmen  of  the  United  States  Naval  Academy  may 
not  exceed  4,000  for  each  service  academy  for  class 
years  beginning  after  1994. 

"(b)  Class  Reductions  Not  To  Affect  Certain  Ap- 
pointments.—Any  reduction  in  the  number  of  appoint- 
ments to  the  class  of  a  service  academy  required  as  a 
result  of  subsection  (a)  may  not  be  achieved  by  reduc- 
ing the  number  of  appointments  under  section 
4342(a),  6954(a),  or  9342(a)  of  title  10.  United  States 
Code,  as  applicable. 

"(c)  GAO  Report.— (1)  The  Comptroller  General  of 
the  United  States  shall  determine  for  each  of  the 
Army.  Navy.  Air  Force,  and  Marine  Corps  the  percent- 
age for  each  benchmark  year  of  the  commissioned  of- 
ficers receiving  an  original  appointment  during  that 
year  who  were  graduates  of  a  service  academy.  The 
Comptroller  General  shall  also  determine  the  average 
of  those  annual  percentages  for  each  of  those  Armed 
Forces. 

"(2)  The  Comptroller  General  shall  select  the  bench- 
mark years  (including  the  number  of  years  to  be  used 
as  benchmark  years)  for  purposes  of  paragraph  (1). 
The  Comptroller  General  may  select  different  bench- 
mark years  for  each  of  the  Army,  Navy,  Air  Force,  and 
Marine  Corps.  Each  year  selected  as  a  benchmark  year 
shall  be  one  for  which  the  active  duty  strength  of  the 
Armed  Force  concerned  was  approximately  the  au- 
thorized end  strength  established  by  law  for  that 
Armed  Force  for  members  on  active  duty  for  fiscal 
year  1995. 

"(3)  Not  later  than  February  15. 1992,  the  Comptrol- 
ler General  shall  submit  to  the  Committees  on  Armed 
Services  of  the  Senate  and  House  of  Representatives  a 
report  describing  the  results  of  the  determinations  of 
the  Comptroller  General  under  paragraph  (1). 

"(d)  Service  Academy  Defined.— For  purposes  of 
this  section,  the  term  'service  academy'  means  the 
United  States  MUitary  Academy,  the  United  States  Air 
Force  Academy,  or  the  United  States  Naval  Academy." 

Section  531  of  Pub.  L.  101-510,  which  required  that 
number  of  appointments  made  for  class  entering  serv- 
ice academy  in  1991  not  exceed  the  number  100  less 
than  the  number  entering  service  academy  in  1990. 
and  that  number  of  such  appointments  not  exceed 
1.000  in  1995.  was  repealed  by  Pub.  L.  102-190.  div.  A, 
title  V,  §  511(e),  Dec.  5, 1991, 105  Stat.  1360. 

§4343.  Cadets:  appointment;  to  bring  Corps  to  full 
strength 

If  it  is  determined  that,  upon  the  admission 
of  a  new  class  to  the  Academy,  the  number  of 
cadets  at  the  Academy  will  be  below  the  au- 
thorized number,  the  Secretary  of  the  Army 
may  fill  the  vacancies  by  nominating  additional 
cadets  from  qualified  candidates  designated  as 


alternates  and  from  other  qualified  candidates 
who  competed  for  nomination  and  are  recom- 
mended and  found  qualified  by  the  Academic 
Board.  At  least  three-fourths  of  those  nominat- 
ed under  this  section  shall  be  selected  from 
qualified  alternates  nominated  by  the  persons 
named  in  clauses  (2)  through  (8)  of  section 
4342(a)  of  this  title,  and  the  remainder  from 
qualified  candidates  holding  competitive  nomi- 
nations under  any  other  provision  of  law.  An 
appointment  under  this  section  is  an  additional 
appointment  and  is  not  in  place  of  an  appoint- 
ment otherwise  authorized  by  law. 

(As  amended  Apr.  6,  1991,  Pub.  L.  102-25,  title 
VII,  §  701(f)(5),  Apr.  6,  1991,  105  Stat.  115.) 

Amendments 

1991—Pub.  L.  102-25  substituted  "clauses  (2) 
through  (8)"  for  "clauses  (2)-(9)". 

§  4346.  Cadets:  requirements  for  admission 

Authority  To  Waive  Maximum  Age  Limitation  on 
Admission  to  Service  Academies  for  Certain  En- 
listed Members  Who  Served  During  Persian 
Gulf  War 

Pub.  L.  102-190,  div.  A,  title  V,  §  514,  Dec.  5,  1991, 
105  Stat.  1361,  provided  that: 

"(a)  Waiver  Authority.— The  Secretary  of  the  mili- 
tary department  concerned  may  waive  the  maximum 
age  limitation  in  section  4346(a),  6958(a)(1),  or  9346(a) 
of  title  10.  United  States  Code,  in  the  case  of  any  en- 
listed member  of  the  Armed  Forces  who— 

"(1)  becomes  22  years  of  age  while  serving  on 
active  duty  in  the  Persian  Gulf  area  of  operations  in 
connection  with  Operation  Desert  Storm  during  the 
Persian  Gulf  War;  or 

"(2)  was  a  candidate  for  admission  to  the  service 
academy  under  the  jurisdiction  of  such  Secretary  in 
1990,  was  prevented  from  being  admitted  to  the 
academy  during  that  year  by  reason  of  the  service  of 
such  person  on  active  duty  in  the  Persian  Gulf  area 
of  operations  in  connection  with  Operation  Desert 
Storm,  and  became  22  years  of  age  after  July  1. 1990, 
and  before  the  end  of  such  service  in  that  area  of  op- 
erations. 
"(b)  Definitions.— For  purposes  of  this  section: 

"(1)  The  term  'Operation  Desert  Storm'  has  the 
meaning  given  such  term  in  section  3(1)  of  the  Per- 
sian Gulf  Conflict  Supplemental  Authorization  and 
Personnel  Benefits  Act  of  1991  (Public  Law  102-25; 
105  Stat.  77;  10  U.S.C.  101  note). 

"(2)  The  term  'Persian  Gulf  War'  has  the  meaning 
given  such  term  in  section  101(33)  of  title  38,  United 
States  Code." 

§  4348.  Cadets:  agreement  to  serve  as  ofHcer 

(a)  Each  cadet  shall  sign  an  agreement  with 
respect  to  the  cadet's  length  of  service  in  the 
armed  forces.  The  agreement  shall  provide  that 
the  cadet  agrees  to  the  following: 

iSee  main  edition  for  text  ofil)^ 

(2)  That  upon  graduation  from  the  Acade- 
my the  cadet— 

ISee  main  edition  for  text  of(A)l 

(B)  will  serve  on  active  duty  for  at  least 
six  years  immediately  after  such  appoint- 
ment. 

LSee  main  edition  for  text  of  (3);  (6)  and  (c)] 
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(d)  In  this  section,  the  term  "commissioned 
service  obligation",  with  respect  to  an  officer 
who  is  a  graduate  of  the  Academy,  means  the 
period  beginning  on  the  date  of  the  officer's  ap- 
pointment as  a  commissioned  officer  and 
ending  on  the  sixth  anniversary  of  such  ap- 
pointment or,  at  the  discretion  of  the  Secretary 
of  Defense,  any  later  date  up  to  the  eighth  an- 
niversary of  such  appointment. 

CiSee  main  edition  for  text  of(e)l 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  V,  §  511(b),  title  XVI,  §  1622(e)(5),  103 
Stat.  1439,  1605.) 

Amendments 

1989— Subsec.  (a)(2)(B).  Pub.  L.  101-189,  §  511(b), 
substituted  "six  years"  for  "five  years". 

Subsec.  (d).  Pub.  L.  101-189,  §  1622(e)(5),  inserted 
"the  term"  after  "In  this  section,". 

Effective  Date  of  1989  Amendment 

Amendment  by  section  511(b)  of  Pub.  L.  101-189  ap- 
plicable to  persons  who  are  first  admitted  to  one  of 
the  military  service  academies  after  Dec.  31,  1991,  see 
section  511(e)  of  Pub.  L.  101-189,  as  amended,  set  out 
as  a  note  under  section  2114  of  this  title. 

PART  IV— SERVICE,  SUPPLY,  AND 
PROCUREMENT 

CHAPTER  431— INDUSTRIAL  MOBILIZATION, 
RESEARCH,  AND  DEVELOPMENT 

§  4501.  Industrial  mobilization:  orders;  priorities;  pos- 
session of  manufacturing  plants;  violations 

Ex.  Ord.  No.  12742.  National  Security  Industrial 
Responsiveness 

Ex.  Ord.  No.  12742,  Jan.  8,  1991.  56  F.R.  1079,  provid- 
ed: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States  of 
America,  including  50  U.S.C.  App.  468,  10  U.S.C.  4501 
and  9501,  and  50  U.S.C.  82,  it  is  hereby  ordered  as  fol- 
lows: 

Section  101.  Policy,  The  United  States  must  have 
the  capability  to  rapidly  mobilize  its  resources  in  the 
interest  of  national  security.  Therefore,  to  achieve 
prompt  delivery  of  articles,  products,  and  materials  to 
meet  national  security  requirements,  the  Government 
may  place  orders  and  require  priority  performance  of 
these  orders. 

Sec.  102.  Delegation  of  Authority  under. 

(a)  Subject  to  paragraph  (b)  of  this  section,  the  au- 
thorities vested  in  the  President,  under,  with  respect 
to  the  placing  of  orders  for  prompt  delivery  of  articles 
or  materials,  except  for  the  taking  authority  under  (c), 
are  hereby  delegated  to: 

(1)  The  Secretary  of  Agriculture  with  respect  to  all 
food  resources; 

(2)  the  Secretary  of  Energy  with  respect  to  all  forms 
of  energy; 

(3)  the  Secretary  of  Transportation  with  respect  to 
all  forms  of  civil  transportation;  and 

(4)  the  Secretary  of  Commerce  with  respect  to  all 
other  articles  and  materials,  including  construction 
materials. 

(b)  The  authorities  delegated  by  paragraph  (a)  of 
this  section  shall  be  exercised  only  after: 

(Da  determination  by  the  Secretary  of  Defense  that 
prompt  delivery  of  the  articles  or  materials  for  the  ex- 
clusive use  of  the  armed  forces  of  the  United  States  is 
in  the  interest  of  national  security,  or 

(2)  a  determination  by  the  Secretary  of  Energy  that 
the  prompt  delivery  of  the  articles  or  materials  for  the 


Department  of  Energy's  atomic  energy  programs  is  in 
the  interest  of  national  security. 

(c)  All  determinations  of  the  type  described  in  para- 
graph (b)  of  this  section  and  all  delegations— made 
prior  to  the  effective  date  of  this  order  imder  the  De- 
fense Production  Act  of  1950,  as  amended  [50  App. 
U.S.C.  2061  et  seq.],  and  under  its  implementing  rules 
and  regulations— shall  be  continued  in  effect,  includ- 
ing but  not  limited  to  approved  programs  listed  under 
the  Defense  Priorities  and  Allocations  System  (15 
CFR  Part  700). 

Sec  103.  Delegation  of  Authority  under  10  U.S.C. 
4501  and  9501,  and  50  U.S.C.  82. 

(a)  Subject  to  paragraph  (b)  of  this  section,  the  au- 
thorities vested  in  the  President  under  10  U.S.C.  4501 
and  9501  with  respect  to  the  placing  of  orders  for  nec- 
essary products  or  materials,  and  imder  50  U.S.C.  82 
with  respect  to  the  placing  of  orders  for  ships  or  war 
materials,  except  for  the  taking  authority  vested  in 
the  President  by  these  acts,  are  hereby  delegated  to: 

(1)  the  Secretary  of  Agriculture  with  respect  to  all 
food  resources; 

(2)  the  Secretary  of  Energy  with  respect  to  all  forms 
of  energy; 

(3)  the  Secretary  of  Transportation  with  respect  to 
all  forms  of  civil  transportation;  and 

(4)  the  Secretary  of  Commerce  with  respect  to  all 
other  products  and  materials,  including  construction 
materials. 

(b)  The  authorities  delegated  in  paragraph  (a)  of 
this  section  may  be  exercised  only  after  the  President 
has  made  the  statutorily  required  determination. 

Sec  104.  Implementation,  (a)  The  authorities  dele- 
gated under  sections  102  and  103  of  this  order  shall  in- 
clude the  power  to  redelegate  such  authorities,  and 
the  power  of  successive  redelegation  of  such  authori- 
ties, to  departments  and  agencies,  officers,  and  em- 
ployees of  the  Government.  The  authorities  delegated 
in  this  order  may  be  implemented  by  regulations  pro- 
mulgated and  administered  by  the  Secretaries  of  Agri- 
culture, Defense,  Energy,  Transportation,  and  Com- 
merce, and  the  Director  of  the  Federal  Emergency 
Management  Agency,  as  appropriate. 

(b)  All  departments  and  agencies  delegated  author- 
ity under  this  order  are  hereby  directed  to  amend 
their  rules  and  regulations  as  necessary  to  reflect  the 
new  authorities  delegated  herein  that  are  to  be  relied 
upon  to  carry  out  their  functions.  To  the  extent  au- 
thorized by  law,  including  50  U.S.C.  App.  486  [4683,  10 
U.S.C.  4501  and  9501,  and  50  U.S.C.  82,  all  rules  and 
regulations  issued  under  the  Defense  Production  Act 
of  1950,  as  amended,  with  respect  to  the  placing  of  pri- 
ority orders  for  articles,  products,  ships,  and  materials, 
including  war  materials,  shall  be  deemed,  where  ap- 
propriate, to  implement  the  authorities  delegated  by 
sections  102  and  103  of  this  order,  and  shall  remain  in 
effect  until  amended  or  revoked  by  the  respective  Sec- 
retary. All  orders,  regulations,  and  other  forms  of  ad- 
ministrative actions  purported  to  have  been  issued, 
taken,  or  continued  in  effect  pursuant  to  the  Defense 
Production  Act  of  1950,  as  amended,  shall,  until 
amended  or  revoked  by  the  respective  Secretaries  or 
the  Director  of  the  Federal  Emergency  Management 
Agency,  as  appropriate,  remain  in  full  force  and  effect, 
to  the  extent  supported  by  any  law  or  any  authority 
delegated  to  the  respective  Secretary  or  the  Director 
pursuant  to  this  order. 

(c)  Upon  the  request  of  the  Secretary  of  Defense 
with  respect  to  particular  articles,  products,  or  materi- 
als that  are  determined  to  be  needed  to  meet  national 
security  requirements,  any  other  official  receiving  a 
delegation  of  authority  imder  this  Executive  order  to 
place  orders  or  to  enforce  precedence  of  such  orders, 
shall  exercise  such  authority  within  10  calendar  days 
of  the  receipt  of  the  request;  provided,  that  if  the 
head  of  any  department  or  agency  having  delegated 
responsibilities  hereunder  disagrees  with  a  request  of 
the  Secretary  of  Defense,  such  department  or  agency 
head  shall,  within  10  calendar  days  from  the  receipt  of 
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the  request,  refer  the  issue  to  the  Assistant  to  the 
President  for  National  Security  Affairs,  who  shall 
ensure  expeditious  resolution  of  the  issue. 

(d)  Proposed  department  and  agency  regulations  and 
procedures  to  implement  the  delegated  authority 
under  this  order,  and  any  new  determinations  made 
under  sections  102(b)(1)  or  (2),  shall  be  coordinated  by 
the  Director  of  the  Federal  Emergency  Management 
Agency  with  all  appropriate  departments  and  agen- 
cies. 

Sec.  105.  Judicial  Review.  This  order  is  intended 
only  to  improve  the  internal  management  of  the  exec- 
utive branch  and  is  not  intended  to  create  any  right  or 
benefit,  substantive  or  procedural,  enforceable  at  law 
by  a  party  against  the  United  States,  its  agencies,  its 
officers,  or  any  person. 

George  Bush. 

CHAPTER  433— PROCUREMENT 

§4542.  Technical  data  packages  for  large-caliber 
cannon:  prohibition  on  transfers  to  foreign  coun- 
tries; exception 

LSee  main  edition  for  text  ofia)'[ 

(b)  Exception.— The  Secretary  of  the  Army 
may  use  funds  appropriated  to  the  Department 
of  Defense  to  transfer  a  technical  data  package, 
or  to  provide  assistance,  described  in  subsection 
(a)  if— 

(1)  the  transfer  or  provision  of  assistance  is 
to  a  friendly  foreign  country  (as  determined 
by  the  Secretary  of  Defense  in  consultation 
with  the  Secretary  of  State); 

(2)  the  Secretary  of  the  Army  determines 
that  such  action— 

[.See  main  edition  for  text  of{A)1 

(B)  would  not  transfer  technology  (includ- 
ing production  techniques)  considered 
unique  to  the  arsenal  concerned,  except  as 
provided  in  subsection  (e);  and 

(3)  the  Secretary  of  Defense  enters  into  an 
agreement  with  the  coimtry  concerned  de- 
scribed in  subsection  (c)  or  (d). 

(c)  CoPRODUCTiON  AGREEMENTS.— An  agree- 
ment under  this  subsection  shall  be  in  the  form 
of  a  Govemment-to-Govemment  Memorandum 
of  Understanding  and  shall  include  provisions 
that— 

[See  main  edition  for  text  ofU)  and  (2)1 

(3)  subject  to  such  exceptions  as  may  be  ap- 
proved imder  subsection  (f ),  prohibit  transfer 
by  the  participating  foreign  country  to  a 
third  party  or  country  of — 

[See  main  edition  for  text  of  (A)  and  (B),  (4)] 

(d)  Cooperative  Project  Agreements.— An 
agreement  imder  this  subsection  is  a  coopera- 
tive project  agreement  under  section  27  of  the 
Arms  Export  Control  Act  (22  U.S.C.  2767) 
which  includes  provisions  that— 

(1)  for  development  phases  describe  the 
technical  data  to  be  transferred  and  for  the 
production  phase  prescribe  the  content  of  the 
technical  data  package  or  assistance  to  be 
transferred  to  the  foreign  coimtry  participat- 
ing in  the  agreement; 

(2)  require  that  at  least  the  United  States 
production  of  the  defense  item  to  which  the 


technical  data  package  or  assistance  relates 
be  carried  out  by  the  arsenal  concerned;  and 
(3)   require  the   Secretary   of  Defense   to 
monitor  compliance  with  the  agreement. 

(e)  Licensing  Pees  and  Royalties.— The  limi- 
tation in  subsection  (b)(2)(B)  shall  not  apply  if 
the  technology  (or  production  technique)  trans- 
ferred is  subject  to  nonexclusive  license  and 
payment  of  any  negotiated  licensing  fee  or  roy- 
alty that  reflects  the  cost  of  development,  im- 
plementation, and  prove-out  of  the  technology 
or  production  technique.  Any  negotiated  license 
fee  or  royalty  shall  be  placed  in  the  operating 
fund  of  the  arsenal  concerned  for  the  purpose 
of  capital  investment  and  technology  develop- 
ment at  that  arsenal. 

(f)  Transfers  to  Third  Parties.— A  transfer 
described  in  subsection  (c)(3)  may  be  made  if— 

(1)  the  defense  article,  technical  data  pack- 
age, or  technology  to  be  transferred  is  a  prod- 
uct of  a  cooperative  research  and  develop- 
ment program  or  a  cooperative  project  in 
which  the  United  States  and  the  participating 
foreign  country  were  partners;  or 

(2)  the  President— 

(A)  complies  with  all  requirements  of  sec- 
tion 3(d)  of  the  Arms  Export  Control  Act 
(22  U.S.C.  2753(d))  with  respect  to  such 
transfer;  and 

(B)  certifies  to  Congress,  before  the  trans- 
fer, that  the  transfer  would  provide  a  clear 
benefit  to  the  production  base  of  the  United 
States  for  large-caliber  cannon. 

(g)  Notice  and  Reports  to  Congress.— (1) 
The  Secretary  of  the  Army  shall  submit  to 
Congress  a  notice  of  each  agreement  entered 
into  under  this  section. 

(2)  The  Secretary  shall  submit  to  Congress  a 
semi-annual  report  on  the  operation  of  this  sec- 
tion and  of  agreements  entered  into  under  this 
section. 

(h)  Arsenal  Defined.- In  this  section,  the 
term  "arsenal"  means  a  Government-owned, 
Government-operated  defense  plant  that  manu- 
factures large-caliber  cannon. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VIII, 
§806,  Nov.  29,  1989,  103  Stat.  1489;  Pub.  L. 
102-190,  div.  A,  title  X,  §§  1061(a)(24),  1086, 
Dec.  5,  1991,  105  Stat.  1473,  1483.) 

Amendments 

1991— Subsec.  (b)(1).  Pub.  L.  102-190,  §  1086(a),  sub- 
stituted "friendly  foreign  country"  for  "member 
nation  of  the  North  Atlantic  Treaty  Organization  or  a 
country  designated  as  a  major  non-NATO  ally". 

Subsec.  (c)(3).  Pub.  L.  102-190,  §§  1061(a)(24)(A), 
1086(b)(1),  amended  par.  (3)  identically,  substituting 
"subsection  (f)"  for  "subsection  (d)"  in  introductory 
provisions. 

Subsec.  (f).  Pub.  L.  102-190,  §§  1061(a)(24)(B), 
1086(b)(2),  amended  subsec.  identically,  substituting 
"subsection  (c)(3)"  for  "subsection  (b)(3)"  in  introduc- 
tory provisions. 

1989— Subsec.  (b)(1).  Pub.  L.  101-189,  §  806(a)(1), 
substituted  "a  member  nation  of  the  North  Atlantic 
Treaty  Organization  or  a  country  designated  as  a 
major  non-NATO  ally"  for  "a  friendly  foreign  coun- 
try". 

Subsec.  (b)(2)(B).  Pub.  L.  101-189.  §  806(a)(2),  insert- 
ed ",  except  as  provided  in  subsection  (e)"  after  "arse- 
nal concerned". 
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Subsec.  (b)(3).  Pub.  L.  101-189.  §  806(a)(3).  inserted 
"or  (d)"  after  "subsection  (c)". 

Subsecs.  (d).  (e).  Pub.  L.  101-189.  §  806(b)(2).  added 
subsecs.  (d)  and  (e).  Former  subsecs.  (d)  and  (e)  redes- 
ignated (f )  and  (g).  respectively. 

Subsec.  (f).  Pub.  L.  101-189.  §  806(b)(1).  redesignated 
subsec.  (d)  as  (f).  Former  subsec.  (f)  redesignated  (h). 

Subsec.  (f)(1).  Pub.  L.  101-189.  §  806(c),  inserted  "or 
a  cooperative  project"  after  "cooperative  research  and 
development  program". 

Subsecs.  (g).  (h).  Pub.  L.  101-189.  §  806(b)(1),  redesig- 
nated subsecs.  (e)  and  (f)  as  (g)  and  (h),  respectively. 

CHAPTER  435— ISSUE  OF  SERVICEABLE 
MATERIAL  TO  ARMED  FORCES 

§  4561.  Rations 

Delegation  of  Authority 

Authority  of  President  under  subsec.  (a)  of  this  sec- 
tion to  prescribe  uniform  military  ration  applicable  to 
Army  delegated  to  Secretary  of  Defense  by  section 
3(a)  of  Ex.  Ord.  No.  12781,  Nov.  20.  1991.  56  F.R. 
59203.  set  out  as  a  note  under  section  301  of  Title  3. 
The  President. 

CHAPTER  439— SALE  OF  SERVICEABLE 
MATERIAL 


Sec. 
4624. 


Medical  supplies:  civilian  employees  of  the 
Army;  American  National  Red  Cross; 
Armed  Forces  Retirement  Home. 

Amenoiients 

1990— Pub.  L.  101-510.  div.  A,  title  XV, 
§  1533(a)(5)(C).  Nov.  5.  1990.  104  Stat.  1734.  amended 
item  4624  generally,  substituting  "Armed  Forces  Re- 
tirement Home"  for  "Soldiers'  and  Airmen's  Home". 

§4621.  Quartermaster  supplies:  members  of  armed 
forces;  veterans;  executive  or  military  depart- 
ments and  employees;  prices 

iSee  main  edition  for  text  of  (a)  to  (c)] 

(d)  A  person  who  has  been  discharged  honor- 
ably or  under  honorable  conditions  from  the 
Army,  Navy,  Air  Force,  or  Marine  Corps  and 
who  is  receiving  care  and  medical  treatment 
from  the  Public  Health  Service  or  the  Depart- 
ment of  Veterans  Affairs  may  buy  subsistence 
supplies  and  other  supplies,  except  articles  of 
uniform,  at  the  prices  at  which  like  property  is 
sold  to  a  member  of  the  Army. 

ISee  main  edition  for  text  ofie)  to  (h)l 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1621(a)(1),  103  Stat.  1602.) 

Amendbients 

1989— Subsec.  (d).  Pub.  L.  101-189  substituted  "De- 
partment of  Veterans  Affairs"  for  "Veterans*  Adminis- 
tration". 

§4624.  Medical  supplies:  civilian  employees  of  the 
Army;  American  National  Red  Cross;  Armed 
Forces  Retirement  Home 

ISee  main  edition  for  text  ofia)  and  (6)] 

(c)  Any  branch,  office,  or  officer  designated 
by  the  Secretary  may  sell  medical  and  hospital 
supplies  to  the  Armed  Forces  Retirement 
Home. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  XV,  §  1533(a)(5)(A),  (B),  104  Stat.  1734.) 


Amendments 

1990-Pub.  L.  101-510,  §  1533(a)(5)(B).  substituted 
"Armed  Forces  Retirement  Home"  for  "Soldiers'  and 
Airmen's  Home"  in  section  catchline. 

Subsec.  (c).  Pub.  L.  101-510.  §  1533(a)(5)(A),  substi- 
tuted "Armed  Forces  Retirement  Home"  for  "United 
States  Soldiers'  and  Airmen's  Home". 

Effective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-510  effective  one  year 
after  Nov.  5,  1990.  see  section  1541  of  Pub.  L.  101-510, 
set  out  as  an  Effective  Date  note  under  section  401  of 
Title  24,  Hospitals  and  Asylums. 

Cross  References 

Armed  Forces  Retirement  Home,  see  section  401  et 
seq.  of  Title  24,  Hospitals  and  Asylums. 

CHAPTER  443— DISPOSAL  OF  OBSOLETE  OR 
SURPLUS  MATERIAL 

§4683.  Obsolete  or  condemned  rifles:  loan  to  local 
units  of  recognized  veterans*  organizations 

(a)  The  Secretary  of  the  Army,  under  regula- 
tions to  be  prescribed  by  him,  may— 

(1)  lend  obsolete  or  condemned  rifles  (not 
more  than  10),  slings,  and  cartridge  belts  to 
any  local  unit  of  any  national  veterans'  orga- 
nization recognized  by  the  Department  of 
Veterans  Affairs,  for  use  by  that  unit  for  fu- 
neral ceremonies  of  a  member  or  former 
member  of  the  armed  forces,  and  for  other 
ceremonial  purposes;  and 

ISee  main  edition  for  text  ofi2);  (5)] 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1621(a)(1),  103  Stat.  1602.) 

Amendbcents 

1989— Subsec.  (a)(1).  Pub.  L.  101-189  substituted 
"Department  of  Veterans  Affairs"  for  "Veterans*  Ad- 
ministration". 

CHAPTER  445— INQUESTS;  DISPOSITION  OF  EF- 
FECTS OF  DECEASED  PERSONS;  CAPTURED 
FLAGS 


Sec. 
[4713. 


Repealed.] 


AlCENDBIENTS 


1990— Pub.  K  101-510,  div.  A,  title  XV, 
§  1533(a)(7)(B),  Nov.  5,  1990,  104  Stat.  1734,  struck  out 
item  4713  "Disposition  of  effects  of  deceased  persons 
by  Soldiers'  and  Airmen's  Home". 

§  4712.  Disposition  of  effects  of  deceased  persons  by 
summary  court-martial 

(a)  Upon  the  death  of— 

iSee  main  edition  for  text  of  i  1)1 

(2)  a  resident  of  the  Armed  Forces  Retire- 
ment Home  who  dies  in  an  Army  hospital  out- 
side the  District  of  Columbia  when  sent  from 
the  Home  to  that  hospital  for  treatment; 

the  commanding  officer  of  the  place  or  com- 
mand shall  permit  the  legal  representative  or 
the  surviving  spouse  of  the  deceased,  if  present, 
to  take  possession  of  the  effects  of  the  deceased 
that  are  then  in  camp  or  quarters. 
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iSee  main  edition  for  text  of(b)  to  (e)] 

(f)  As  soon  as  practicable  after  the  effects 
have  been  converted  into  cash  under  subsection 
(e),  the  summary  court-martial  shall  deposit  all 
cash  in  the  court's  possession  and  belonging  to 
the  estate  with  the  officer  designated  in  regula- 
tions, and  shall  send  a  receipt  therefor,  togeth- 
er with  any  will  or  other  papers  of  value,  an  in- 
ventory of  the  effects,  and  articles  not  permit- 
ted to  be  sold,  to  the  executive  part  of  the  De- 
partment of  the  Army.  The  Secretary  of  the 
Army  shall  deliver  to  the  Armed  Forces  Retire- 
ment Home  all  items  received  by  the  executive 
part  of  the  Department  of  the  Army  imder  this 
subsection. 

iSee  main  edition  for  text  of(g)l 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A.  title  XV,  §  1533(a)(6),  104  Stat.  1734.) 

Amendments 

1990-Subsec.  (a)(2).  Pub.  L.  101-510.  §  1533(a)(6)(A). 
substituted  "a  resident  of  the  Armed  Forces  Retire- 
ment Home"  for  "an  inmate  of  the  United  States  Sol- 
diers' and  Airmen's  Home". 

Subsec.  (f ).  Pub.  L.  101-510,  §  1533(a)(6)(B).  struck 
out  "for  transmission  to  the  United  States  Soldiers' 
and  Airmen's  Home"  after  "Department  of  the  Army" 
and  inserted  at  end  "The  Secretary  of  the  Army  shall 
deliver  to  the  Armed  Forces  Retirement  Home  all 
items  received  by  the  executive  part  of  the  Depart- 
ment of  the  Army  under  this  subsection." 

Eppective  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-510  effective  one  year 
after  Nov.  5,  1990,  see  section  1541  of  Pub.  L.  101-510. 
set  out  as  an  Effective  Date  note  under  section  401  of 
Title  24.  Hospitals  and  Asylums. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2575  of  this 
title;  title  5  section  5564;  title  24  section  420;  title  37 
section  554. 

[§4713.  Repealed.  Pub.  L.  101-510,  div.  A,  title  XV, 
§  1533(a)(7)(A),  Nov.  5, 1990, 104  Stat.  1734] 

Section,  acts  Aug.  10.  1956.  ch.  1041.  70A  Stat.  265; 
Dec.  12.  1980.  Pub.  L.  96-513.  title  V.  §  512(21)(A).  (B). 
94  Stat.  2930;  Nov.  8.  1985.  Pub.  L.  99-145.  title  XIII. 
§  1301(b)(4)(B).  99  Stat.  736;  Nov.  29.  1989.  Pub.  L. 
101-189.  div.  A.  title  XVI.  §  1621(a)(1).  103  Stat.  1602. 
related  to  disposition  of  effects  of  deceased  persons  by 
Soldiers'  and  Airmen's  Home. 

Effective  Date  of  Repeal 

Repeal  effective  one  year  after  Nov.  5.  1990.  see  sec- 
tion 1541  of  Pub.  L.  101-510.  set  out  as  an  Effective 
Date  note  under  section  401  of  Title  24.  Hospitals  and 
Asylimis. 

CHAPTER  451— MILITARY  CLAIMS 

§  4802.  Admiralty  claims  against  the  United  States 

ISee  main  edition  for  text  of  (a)  and  (6)] 

(c)  In  any  case  where  the  amount  to  be  paid 
is  not  more  than  $100,000,  the  Secretary  of  the 
Army  may  delegate  his  authority  under  subsec- 
tion (a)  to  any  person  in  the  Department  of  the 
Army  designated  by  him. 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1633, 103  Stat.  1608.) 


Amendments 

1989— Subsec.    (c).    Pub.    L. 
"$100,000"  for  "$10,000". 


101-189    substituted 


§  4803.  Admiralty  claims  by  United  States 

{.See  main  edition  for  text  of  (a)  and  (6)] 

(c)  In  any  case  where  the  amount  to  be  re- 
ceived by  the  United  States  is  not  more  than 
$100,000,  the  Secretary  of  the  Army  may  dele- 
gate his  authority  under  subsections  (a)  and  (b) 
to  any  person  in  the  Department  of  the  Army 
designated  by  him. 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1633,  103  Stat.  1608.) 


Amendments 

1989— Subsec.    (c).    Pub.    L. 
"$100,000"  for  "$10,000". 


101-189    substituted 


Subtitle  C — Navy  and  Marine  Corps 
PART  III— EDUCATION  AND  TRAINING 


Chap. 

609.       Professional 
Schools 


Military       Education 


7101 


Amendments 


Sec. 
[5021 


1991-Pub.  L.  102-190.  div.  A.  title  X. 
§  1061(a)(27)(B).  Dec.  5.  1991.  105  Stat.  1474.  substitut- 
ed "Education"  for  "Educational"  in  item  for  chapter 
609. 

1990~Pub.  L.  101-510.  div.  A.  title  IX.  §  912(b).  Nov. 
5. 1990. 104  Stat.  1627.  added  item  for  chapter  609. 

PART  I— ORGANIZATION 

CHAPTER  503— DEPARTMENT  OF  THE  NAVY 

Repealed.] 

Amendments 

1990— Pub.  L.  101-510.  div.  A.  title  IX.  §  910(b)(2). 
Nov.  5.  1990.  104  Stat.  1625.  struck  out  item  5021 
"Office  of  Naval  Research:  Chief;  appointment,  term, 
emoluments;  Assistant  Chief;  succession  to  duties". 

§  5014.  Office  of  the  Secretary  of  the  Navy 

CiSee  main  edition  for  text  of  ia)  to  (e)3 

(f)  ISee  main  edition  for  text  ofil)  to  (4)] 
C(5)  Repealed.  Pub.  L.  101-189,  div.  A,  title  VI, 
§  652(a)(4),  Nov.  29,  1989,  103  Stat.  1461.] 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VI, 
§  652(a)(4),  Nov.  29,  1989,  103  Stat.  1461.) 

Amendments 

1989— Subsec.  (f)(5).  Pub.  L.  101-189  struck  out  par. 
(5)  which  read  as  follows:  "The  limitations  in  para- 
graphs (1).  (2),  and  (3)  do  not  apply  before  October  1. 
1988." 

[§5021.  Repealed.  Pub.  L.  101-510,  div.  A,  title  IX, 
§  910(a),  Nov.  5, 1990, 104  Stat.  1625] 

Section,  acts  Aug.  10,  1956.  ch.  1041.  70A  Stat.  290. 
§  5150;  Sept.  7.  1962.  Pub.  L.  87-649,  §  14(c)(22).  (23). 
76  Stat.  501;  Dec.  12,  1980.  Pub.  L.  96-513.  title  V, 
§503(12).  94  Stat.  2912;  renumbered  §5021.  Oct.  1. 
1986.  Pub.  L.  99-433.  title  V,  §  511(d).  100  Stat.  1048. 
related  to  Office  of  Naval  Research  in  Office  of  Secre- 
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tary  of  the  Navy  headed  by  Chief  of  Naval  Research, 
appointment  to,  term,  and  emoluments  of  such  office, 
prerequisite  for  designation  as  Assistant  Chief  of 
Naval  Research,  and  succession  of  duties  of  such 
office. 

§  5022.  OfHce  of  Naval  Research:  duties 

(a)  There  is  in  the  Office  of  the  Secretary  of 
the  Navy  an  Office  of  Naval  Research. 

(b)  The  Office  of  Naval  Research  shall  per- 
form such  duties  as  the  Secretary  of  the  Navy 
prescribes  relating  to— 

(1)  the  encouragement,  promotion,  plan- 
ning, initiation,  and  coordination  of  naval  re- 
search; 

(2)  the  conduct  of  naval  research  in  aug- 
mentation of  and  in  conjunction  with  the  re- 
search and  development  conducted  by  the  bu- 
reaus and  other  agencies  and  offices  of  the 
Department  of  the  Navy;  and 

(3)  the  supervision,  administration,  and  con- 
trol of  activities  within  or  for  the  Department 
relating  to  patents,  inventions,  trademarks, 
copyrights,  and  royalty  payments,  and  mat- 
ters connected  therewith. 

(c)  Sufficient  information  relative  to  esti- 
mates of  appropriations  for  research  by  the  sev- 
eral bureaus  and  offices  shall  be  furnished  to 
the  Office  of  Naval  Research  to  assist  it  in  co- 
ordinating naval  research  and  carrying  out  its 
other  duties. 

(d)  The  Office  of  Naval  Research  shall  per- 
form its  duties  imder  the  authority  of  the  Sec- 
retary, and  its  orders  are  considered  as  coming 
from  the  Secretary. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  IX,  §  910(b)(1),  104  Stat.  1625.) 

Amendments 

1990— Pub.  L.  101-510  added  subsec.  (a)  and  redesig- 
nated former  subsecs.  (a)  to  (c)  as  (b)  to  (d),  respec- 
tively. 

CHAPTER  505— OFFICE  OF  THE  CHIEF  OF 
NAVAL  OPERATIONS 

§  5034.  Chief  of  Naval  Operations:  retirement 

An  officer  who  is  retired  while  serving  as 
Chief  of  Naval  Operations,  or  who,  after  serv- 
ing at  least  two  and  one-half  years  as  Chief  of 
Naval  Operations,  is  retired  after  completion  of 
that  service  while  serving  in  a  lower  grade  than 
admiral,  may,  in  the  discretion  of  the  President 
and  by  and  with  the  advice  and  consent  of  the 
Senate,  be  retired  with  the  grade  of  admiral. 

(As  amended  Pub.  L.  102-190,  div.  A,  title  V, 
§  505(a),  Dec.  5,  1991,  105  Stat.  1358.) 

Amendments 

1991— Pub.  L.  102-190  inserted  "and  by  and  with  the 
advice  and  consent  of  the  Senate"  after  "President". 

CHAPTER  506— HEADQUARTERS,  MARINE 
CORPS 

§  5043.  Commandant  of  the  Marine  Corps 

iSee  main  edition  for  text  ofia)  and  (6)3 

(c)  An  officer  who  is  retired  while  serving  as 
Commandant  of  the  Marine  Corps,   or  who, 


after  serving  at  least  two  and  one-half  years  as 
Commandant,  is  retired  after  completion  of 
that  service  while  serving  in  a  lower  grade  than 
general,  may,  in  the  discretion  of  the  President 
and  by  and  with  the  advice  and  consent  of  the 
Senate,  be  retired  with  the  grade  of  general. 

iSee  main  edition  for  text  of  id)  to  (/)] 

(As  amended  Pub.  L.  102-190,  div.  A,  title  V, 
§  505(b),  Dec.  5,  1991, 105  Stat.  1358.) 

Amendments 

1991— Subsec.  (c).  Pub.  L.  102-190  inserted  "and  by 
and  with  the  advice  and  consent  of  the  Senate"  after 
"President". 

CHAPTER  513— BUREAUS;  OFFICE  OF  THE 
JUDGE  ADVOCATE  GENERAL 

§5133.  Bureau  Chiefs  and  Judge  Advocate  General: 
rank;  pay  and  allowances;  retirement 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  5138,  5142, 
5148,  5149  of  this  title. 

§  5150.  Staff  corps  of  the  Navy 

ISee  main  edition  for  text  ofia)  and  (6)] 

(c)  The  Secretary  of  the  Navy,  whenever  the 
needs  of  the  service  require,  may  convene  a  se- 
lection board  under  section  611(a)  of  this  title 
to  select  an  officer  in  the  Nurse  Corps  or  in  the 
Medical  Service  Corps  (if  such  corps  has  been 
established  under  subsection  (a))  for  promotion 
to  the  grade  of  rear  admiral  (lower  half).  An  of- 
ficer promoted  pursuant  to  such  a  selection 
shall  be  appointed  by  the  Secretary  to  the  posi- 
tion of  Director  of  the  Nurse  Corps  or  Director 
of  the  Medical  Service  Corps,  respectively,  for  a 
term  of  four  years,  to  serve  at  the  pleasure  of 
the  Secretary.  For  the  purpose  of  computing 
the  total  number  of  flag  officers  in  the  staff 
corps  of  the  Navy  imder  section  526  of  this 
title,  an  officer  so  appointed  shall  be  considered 
an  additional  number  in  grade. 

(As  amended  Pub.  L.  102-190,  div.  A,  title  X. 
§  1061(a)(22)(A),  Dec.  5,  1991,  105  Stat.  1473.) 

Amendbsents 

1991— Subsec.  (c).  Pub.  L.  102-190  substituted  "sec- 
tion 526"  for  "section  5444". 

CHAPTER  519— NAVAL  RESERVE  AND  MARINE 
CORPS  RESERVE 

§  5252.  Marine  Corps  Reserve:  administration;  Policy 
Board 

Report  on  Supervision,  Manageb«ent,  and 
Administration  of  Marine  Corps  Reserve 

Pub.  L.  102-190.  div.  A,  title  V.  §  526,  Dec.  5,  1991, 
105  Stat.  1363,  provided  that: 

"(a)  Report.— The  Secretary  of  Defense  shall  submit 
to  the  Committees  on  Armed  Services  of  the  Senate 
and  House  of  Representatives  a  report  on  the  supervi- 
sion, management,  and  administration  of  the  Marine 
Corps  Reserve. 

"(b)  Content  of  Report.— The  report  shall  include 
the  following: 

"(1)  A  description  of  the  organizational  chain  of 

command  of  the  Marine  Corps  Reserve  from  unit 
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level  through  Headquarters,  United  States  Marine 
Corps. 

"(2)  The  identity  of  each  office,  if  any,  within  the 
Headquarters,  United  States  Marine  Corps,  that  has 
as  its  specific  responsibility  the  oversight  of  person- 
nel, training,  management,  and  administration  mat- 
ters with  respect  to  the  Marine  Corps  Reserve. 

"(3)  If  such  offices  exist,  a  discussion  of  the  extent 
to  which  it  is  the  policy  and  practice  of  the  Marine 
Corps  to  assign  members  of  the  Marine  Corps  Re- 
serve to  duty  in  such  offices. 

"(4)  A  discussion  of  how  the  current  structure  of 
the  chain  of  command  and  organization  of  adminis- 
trative responsibility  for  the  Marine  Corps  Reserve 
at  Headquarters,  United  States  Marine  Corps,  is  de- 
signed to  facilitate  the  efficiency,  readiness,  and 
ability  of  the  Marine  Corps  Reserve  to  execute  the 
purpose  set  out  in  section  262  of  title  10,  United 
States  Code. 

"(5)  A  discussion  of  any  actions  that  the  Secretary 
of  Defense  considers  appropriate  for  improving  the 
supervision,  management,  and  administration  of  the 
Marine  Corps  Reserve,  including  any  actions  taken 
or  planned  to  be  taken  by  the  Secretary  as  a  result 
of  the  issues  identified  in  the  preparation  of  the 
report. 

"(6)  Any  recommended  legislation  that  the  Secre- 
tary considers  necessary  for  the  improvement  of  the 
organization,  supervision,  management,  or  adminis- 
tration of  the  Marine  Corps  Reserve. 
*'(c)  Deadline  for  Submission  op  Report.— The 
report  shall  be  submitted  not  later  than  December  31. 
1992." 


PART  II— PERSONNEL 

CHAPTER  531— STRENGTH  OF  NAVAL 
RESERVE  AND  MARINE  CORPS  RESERVE 

Sec. 

5414.  Naval  Reserve  and  Marine  Corps  Reserve:  of- 
ficers in  an  active  status  in  grades  above 
chief  warrant  officer,  W-5. 

Amendbcents 

1991— Pub.  L.  102-190,  div.  A,  title  XI.  §  1131(8)(B), 
Dec.  5,  1991.  105  Stat.  1506.  substituted  "W-5"  for 
"W-4"  in  item  5414. 

§  5414.  Naval  Reserve  and  Marine  Corps  Reserve:  offi- 
cers in  an  active  status  in  grades  above  chief 
warrant  officer,  W-5 

(a)  The  authorized  strength  of  the  Naval  Re- 
serve in  officers  in  an  active  status  in  grades 
above  chief  warrant  officer,  W-5,  is  150,000. 

(b)  The  authorized  strength  of  the  Marine 
Corps  Reserve  in  officers  in  an  active  status  in 
grades  above  chief  warrant  officer,  W-5.  is 
24,500. 

ISee  main  edition  for  text  ofic)! 

(As  amended  Pub.  L.  102-190,  div.  A,  title  XI, 
§  1131(8)(A).  Dec.  5,  1991,  105  Stat.  1506.) 

Amendbients 

1991— Pub.  L.  102-190  substituted  "W-5"  for  "W-4" 
in  section  catchline  and  in  subsecs.  (a)  and  (b). 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-190  effective  Feb.  1. 
1992,  see  section  1132  of  Pub.  L.  102-190,  set  out  as  a 
note  under  section  521  of  this  title. 


CHAPTER  533— DISTRIBUTION  IN  GRADE 

Sec. 

[5442  to  5444,  5446.  Repealed.] 

5457.  Naval  Reserve:  officers  in  an  active  status  in 

grades  above  chief  warrant  officer,  W-5. 

5458.  Marine  Corps  Reserve:  officers  in  an  active 

status  in  grades  above  chief  warrant  offi- 
cer, W-5. 

Amendments 

1991-Pub.  L.  102-190,  div.  A,  title  XI,  §  1131(8)(B), 
Dec.  5,  1991,  105  Stat.  1506,  substituted  "W-5"  for 
"W-4"  in  items  5457  and  5458. 

1990— Pub.  L.  101-510,  div.  A,  title  IV,  §  403(b)(2)(B), 
Nov.  5,  1990,  104  Stat.  1545,  struct^  out  items  5442 
"Navy:  line  officers  on  active  duty;  rear  admirals 
(lower  half)  and  rear  admirals",  5443  "Marine  Corps: 
officers  on  active  duty;  brigadier  generals  and  major 
generals",  5444  "Navy:  staff  corps  officers  on  active 
duty;  rear  admirals  (lower  half)  and  rear  admirals", 
and  5446  "Application:  sections  5442,  5443,  5444". 

§  5441.  Prescribed  number;  vacancies 

In  this  chapter,  the  term  "prescribed 
number"  or  "number  .  .  .  prescribed"  as  applied 
to  a  grade,  means  the  number  of  officers  of  a 
described  corps,  designation,  or  other  category 
that  shall  be  maintained  in  the  grade  con- 
cerned. Except  as  otherwise  specifically  provid- 
ed, the  actual  number  of  officers  in  a  grade 
may  not  exceed  the  prescribed  number.  Vacan- 
cies occur  whenever,  and  to  the  extent  that,  the 
actual  number  falls  below  the  prescribed 
number. 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1622(e)(8),  103  Stat.  1605.) 

Amendments 

1989— Pub.  L.  101-189  inserted  ",  the  term"  after  "In 
this  chapter". 

[§§5442  to  5444.  Repealed.  Pub.  L.  101-510,  div.  A, 
title  IV,  §  403(b)(2)(A),  Nov.  5,  1990,  104  Stat. 
1545] 

Section  5442,  acts  Aug.  10,  1956,  ch.  1041,  70A  Stat. 
300;  Pub.  L.  90-386.  §  1(4),  July  5,  1968.  82  Stat.  293; 
Dec.  12.  1980.  Pub.  L.  96-513.  title  III.  §  313(b).  94  Stat. 
2889;  Dec.  1.  1981.  Pub.  L.  97-86.  title  IV.  §  405(b)(1). 
(3).  (6)(A).  95  Stat.  1105.  1106;  Nov.  8.  1985.  Pub.  L. 
99-145.  title  V,  §  514(b)(1).  (3).  (6)(A).  99  Stat.  628; 
Nov.  14.  1986.  Pub.  L.  99-661.  div.  A.  title  XIII, 
§  1343(a)(24).  100  Stat.  3994.  set  forth  number  of  offi- 
cers serving  on  active  duty  in  Navy  who  may  serve  in 
grades  of  rear  admiral  (lower  half)  and  rear  admiral. 

Section  5443.  acts  Aug.  10.  1956.  ch.  1041.  70A  Stat. 
302;  Aug.  3,  1961.  Pub.  L.  87-123.  §  5(6).  75  Stat.  265; 
Nov.  2.  1966.  Pub.  L.  89-731.  §  1.  80  Stat.  1160;  Dec.  12. 

1980.  Pub.  L.  96-513.  title  III.  §  313(c),  94  Stat.  2891, 
related  to  number  of  officers  in  Marine  Corps  on 
active  duty  who  may  serve  in  grades  of  brigadier  gen- 
eral and  major  general. 

Section  5444,  acts  Aug.  10,  1956.  ch.  1041.  70A  Stat. 
304;  Aug.  21.  1957.  Pub.  L.  85-155.  title  II.  §  201(l)-(3). 
71  Stat.  381;  Nov.  8.  1967.  Pub.  L.  90-130.  §  1(17)(A). 
(B).  81  Stat.  376;  Dec.  12.  1980.  Pub.  L.  96-513.  title  III. 
§302.  title  V.  §503(19).  94  Stat.  2888,  2912;  July  10. 

1981.  Pub.  L.  97-22.  §§  6(b).  10(a)(3).  95  Stat.  130,  136; 
Dec.  1.  1981.  Pub.  L.  97-86,  title  IV,  §  405(b)(l)-(3), 
(7)(A),  95  Stat.  1105,  1106;  Nov.  8,  1985,  Pub.  L.  99-145, 
title  V,  §  514(b)(l)-(3).  (7)(A),  99  Stat.  628,  629,  related 
to  total  number  of  officers  who  may  serve  on  active 
duty  in  Navy  in  grades  of  rear  admiral  (lower  half) 
and  rear  admiral  in  staff  corps. 
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[§5446.  Repealed.  Pub.  L.  101-510,  div.  A,  title  IV, 
§  403(b)(2)(A),  Nov.  5, 1990, 104  Stat.  1545] 

Section,  acts  Aug.  10,  1956,  ch.  1041,  70A  Stat.  306; 
Dec.  12,  1980,  Pub.  L.  96-513,  title  III,  §  373(a),  title  V, 
§  503(20),  94  Stat.  2903,  2912,  related  to  applicability  of 
sections  5442,  5443,  and  5444  of  this  title. 

§  5451.  Suspension:  preceding  sections 

The  President,  during  a  war  or  national  emer- 
gency, may  suspend  any  provision  of  the  pre- 
ceding sections  of  this  chapter.  Such  a  suspen- 
sion may  not  continue  beyond  September  30  of 
the  fiscal  year  following  that  in  which  the  war 
or  national  emergency  ends. 

(As  amended  Dec.  5,  1991,  Pub.  L.  102-190,  div. 
A,  title  X,  §  1061(a)(21),  105  Stat.  1473.) 

Amendments 

1991— Pub.  L.  102-190  substituted  "The  President" 
for  "(a)  Except  as  provided  in  subsection  (b),  the 
President"  and  struck  out  subsec.  (b)  which  author- 
ized President  to  suspend  provisions  of  sections  5442, 
5443,  and  5444  of  this  title  only  during  war  or  national 
emergency  declared  by  Congress  or  President  after 
May  5,  1954. 

§5457.  Naval  Reserve:  officers  in  an  active  status  in 
grades  above  chief  warrant  officer,  W-5 

(a)  The  authorized  strength  of  the  Naval  Re- 
serve in  officers  in  an  active  status  in  the 
grades  of  rear  admiral  (lower  half)  and  rear  ad- 
miral, exclusive  of  those  counted  under  section 
526  of  this  title,  is  48,  distributed  among  the 
line  and  the  staff  corps  as  follows: 

(1)  Line— 28. 

(2)  Medical  Corps— 5. 

(3)  Supply  Corps— 7. 

(4)  Chaplain  Corps— 1. 

(5)  Civil  Engineer  Corps— 2. 

(6)  Judge  Advocate  GeneraFs  Corps— 1. 

(7)  Dental  Corps— 2. 

(8)  Nurse  Corps— 1. 

(9)  Medical  Service  Corps— 1. 

Not  more  than  50  percent  of  the  officers  in  an 
active  status  authorized  under  this  subsection 
may  serve  in  the  grade  of  rear  admiral. 

iSee  main  edition  for  text  of(b)  to  (d)] 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VII, 
§712,  Nov.  29,  1989,  103  Stat.  1477;  Pub.  L. 
102-190,  div.  A,  title  X,  §  1061(a)(22)(B),  title 
XI,  §  1131(8)(A),  Dec.  5,  1991,  105  Stat.  1473, 
1506.) 

Amendments 

1991— Pub.  L.  102-190,  §  1131(8)(A),  substituted 
"W-5"  for  "W-4"  in  section  catchline. 

Subsec.  (a).  Pub.  L.  102-190,  §  1061(a)(22)(B),  substi- 
tuted "section  526"  for  "section  5442"  in  introductory 
provisions. 

1989— Subsec.  (a).  Pub.  L.  101-189  substituted  "Medi- 
cal Corps— 5"  for  "Medical  Corps— 7"  in  par.  (2)  and 
added  pars.  (8)  and  (9). 

Effective  Date  of  1991  Amendment 

Amendment  by  section  1131(8)(A)  of  Pub.  L.  102-190 
effective  Feb.  1,  1992,  see  section  1132  of  Pub.  L. 
102-190,  set  out  as  a  note  under  section  521  of  this 
title. 


Effective  Date  of  1989  Amendment 

Section  712  of  Pub.  L.  101-189  provided  that  the 
amendment  made  by  that  section  is  effective  Oct.  1, 
1990. 

§5458.  Marine  Corps  Reserve:  ofHcers  in  an  active 
status  in  grades  above  chief  warrant  officer,  W-5 

(a)  The  authorized  strength  of  the  Marine 
Corps  Reser\'e  in  officers  in  an  active  status  in 
the  grades  of  brigadier  general  and  major  gen- 
eral combined,  exclusive  of  those  counted 
under  section  526  of  this  title,  is  10. 

[.See  main  edition  for  text  of(b)  to  (d)] 

(As  amended  Pub.  L.  102-190,  div.  A,  title  X, 
§  1061(a)(22)(C),  title  XI,  §  1131(8)(A),  Dec.  5, 

1991,  105  Stat.  1473,  1506.) 

Amendments 

1991— Pub.  L.  102-190,  §  1131(8)(A),  substituted 
"W-5"  for  "W-4"  in  section  catchline. 

Subsec.  (a).  Pub.  L.  102-190,  §  1061(a)(22)(C),  substi- 
tuted "section  526"  for  "section  5443". 

Effective  Date  of  1991  Amendment 

Amendment  by  section  1131(8)(A)  of  Pub.  L.  102-190 
effective  Feb.  1,  1992,  see  section  1132  of  Pub.  L. 
102-190,  set  out  as  a  note  imder  section  521  of  this 
title. 

CHAPTER  535— GRADE  AND  RANK  OF 
OFFICERS 

Sec. 

5501.  Navy:   grades  above  chief  warrant  officer, 

W-5. 

5502.  Marine  Corps:  grades  above  chief  warrant  of- 

ficer, W-5. 

Amendments 

1991-Pub.  L.  102-190,  div.  A,  title  XI,  §  1131(8)(B), 
Dec.  5,  1991.  105  Stat.  1506.  substituted  "W-5"  for 
"W-4"  in  items  5501  and  5502. 

§  5501.  Navy:  grades  above  chief  warrant  officer,  W-5 

The  commissioned  grades  in  the  Navy  above 
the  grade  of  chief  warrant  officer,  W-5,  are  the 
following: 

iSee  main  edition  for  text  ofil)  to  (10)1 

(As  amended  Dec.  5,  1991,  Pub.  L.  102-190,  div. 
A,  title  XI,  §  1131(8)(A),  105  Stat.  1506.) 

Amendments 

1991— Pub.  L.  102-190  substituted  "W-5"  for  "W-4" 
in  section  catchline  and  text. 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.   102-190  effective  Feb.   1, 

1992,  see  section  1132  of  Pub.  L.  102-190,  set  out  as  a 
note  under  section  521  of  this  title. 

§  5502.  Marine  Corps:  grades  above  chief  warrant  of- 
ficer, W-5 

The  commissioned  grades  in  the  Marine 
Corps  above  the  grade  of  chief  warrant  officer, 
W-5,  are: 

ISee  main  edition  for  text  of  il)  to  {10)1 

(As  amended  Dec.  5,  1991,  Pub.  L.  102-190,  div. 
A,  title  XI,  §  1131(8)(A),  105  Stat.  1506.) 
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Amendments 

1991— Pub.  L.  102-190  substituted  "W-5"  for  "W-4" 
in  section  catchline  and  text. 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-190  effective  Feb.  1, 
1992,  see  section  1132  of  Pub.  L.  102-190,  set  out  as  a 
note  under  section  521  of  this  title. 

§5503.    Navy    and    Marine    Corps:    warrant   officer 
grades 

The  warrant  officer  grades  in  the  Navy  and 
the  Marine  Corps  are: 

(1)  Chief  warrant  officer,  W-5. 

(2)  Chief  warrant  officer,  W-4. 

(3)  Chief  warrant  officer.  W-3. 

(4)  Chief  warrant  officer,  W-2. 

(5)  Warrant  officer.  W-1. 

(As  amended  Dec.  5,  1991,  Pub.  L.  102-190,  div. 
A,  title  XI,  1 1131(9),  105  Stat.  1506.) 

Amendbients 

1991— Pub.  L.  102-190  added  par.  (1)  and  redesignat- 
ed former  pars.  (1)  to  (4)  as  (2)  to  (5),  respectively. 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-190  effective  Feb.  1, 
1992.  see  section  1132  of  Pub.  L.  102-190.  set  out  as  a 
note  imder  section  521  of  this  title. 

CHAPTER  539~ORIGINAL  APPOINTMENTS 

Sec. 

5596.  Navy  and  Marine  Corps:  temporary  appoint- 
ments of  officers  designated  for  limited 
duty. 

Amendbsents 

1991-Pub.  L.  102-190,  div.  A,  title  XI. 
§  1113(d)(2)(B),  Dec.  5,  1991,  105  Stat.  1502,  struck  out 
"warrant  officers  and"  before  "officers  designated"  in 
item  5596. 

§5596.  Navy  and  Marine  Corps:  temporary  appoint- 
ments of  officers  designated  for  limited  duty 

(a)  Under  such  regulations  as  he  may  pre- 
scribe, the  Secretary  of  the  Navy  may  make 
temporary  appointments  of  officers  designated 
for  limited  duty  in  the  Regular  Navy  in  grades 
not  above  lieutenant  and  in  the  Regular  Marine 
Corps  in  grades  not  above  captain  from  sources 
authorized  under  section  5589  of  this  title. 
Such  appointments  shall  be  made  by  warrant  if 
in  the  grade  of  warrant  officer,  W-1,  and  by 
commission  if  in  a  higher  grade. 

ISee  main  edition  for  text  ofib)  and  (c)] 

(d)  Officers  designated  for  limited  duty  under 
subsection  (a)  may  be  temporarily  appointed  by 
the  Secretary  of  the  Navy  in  a  higher  grade  not 
above  commander  in  the  Regular  Navy  or  lieu- 
tenant colonel  in  the  Regular  Marine  Corps 
imder  such  regulations  as  the  Secretary  may 
prescribe.  Regulations  prescribed  imder  this 
section  shall  to  the  greatest  extent  practicable 
conform  to  the  procedures  prescribed  in  chap- 
ter 36  of  this  title  for  selection  for  promotion 
and  promotion  to  higher  permanent  grades. 

iSee  main  edition  for  text  ofie)l 

(As  amended  Dec.  5,  1991,  Pub.  L.  102-190,  div. 
A,  title  XI,  §  1113(c),  (d)(2)(A),  105  Stat.  1502.) 


ASiENDMENTS 

1991-Pub.  L.  102-190,  §  1113(d)(2)(A),  struck  out 
"warrant  officers  and"  before  "officers  designated"  in 
section  catchline. 

Subsec.  (a).  Pub.  L.  102-190,  §  1113(c)(1).  reorganized 
subsec.  (a),  strildng  out  par.  (1)  relating  to  warrant  of- 
ficer grades,  and  striking  out  par.  (2)  designation. 

Subsec.  (d).  Pub.  L.  102-190,  §  1113(c)(2).  substituted 
"subsection  (a)"  for  "subsection  (a)(2)". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-190  effective  Feb.  1. 
1992.  see  section  1132  of  Pub.  L.  102-190,  set  out  as  a 
note  under  section  521  of  this  title. 

§5600.   Naval   Reserve  and  Marine  Corps  Reserve: 
service  credit  upon  original  appointment 

(a)(1)  Under  regulations  prescribed  by  the 
Secretary  of  Defense,  for  the  purpose  of  deter- 
mining the  grade,  seniority  in  grade,  and  eligi- 
bility for  promotion  of  a  person  who  is  original- 
ly appointed  as  a  commissioned  officer  in  a  per- 
manent grade  above  chief  warrant  officer,  W-5, 
in  the  Naval  Reserve  or  Marine  Corps  Reserve 
or  who  is  designated  in  an  officer  category  in 
which  advanced  education  or  training  or  special 
experience  is  required  or  will  be  directly  used, 
such  person  shall  be  credited  at  the  time  of 
such  appointment  or  designation  with  any  serv- 
ice as  a  commissioned  officer,  other  than  a  com- 
missioned warrant  officer,  that  he  performed  as 
a  regular  officer  on  active  duty  or  as  a  reserve 
officer  in  an  active  status  in  any  armed  force, 
the  National  Oceanic  and  Atmospheric  Admin- 
istration, or  the  Public  Health  Service  before 
such  appointment  or  designation. 

ISee  main  edition  for  text  of  (2);  (b)  to  (d)] 

(As  amended  Pub.  L.  102-190,  div.  A,  title  XI, 
§  1131(8)(A),  Dec.  5,  1991,  105  Stat.  1506.) 

Amendments 

1991— Subsec.  (a)(1).  Pub.  L.  102-190  substituted 
"W-5"  for  "W-4". 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-190  effective  Feb.  1, 
1992,  see  section  1132  of  Pub.  L.  102-190,  set  out  as  a 
note  under  section  521  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  123,  689,  2121 
of  this  title. 

CHAPTER  541— RUNNING  MATES  FOR 
RESERVE  OFFICERS 

Sec. 

5665.  Naval  Reserve  and  Marine  Corps  Reserve: 
active  status  officers  in  permanent  grades 
above  chief  warrant  officer,  W-5. 

Amendments 

1991-Pub.  L.  102-190,  div.  A.  title  XI,  §  1131(8)(B), 
Dec.  5,  1991,  105  Stat.  1506,  substituted  "W-5"  for 
"W-4"  in  item  5665. 

§5665.  Naval  Reserve  and  Marine  Corps  Reserve: 
active  status  officers  in  permanent  grades  above 
chief  warrant  officer,  W-5 

ISee  main  edition  for  textl 
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(As  amended  Pub.  L.  102-190,  div.  A.  title  XI, 
§  1131(8)(A),  Dec.  5,  1991,  105  Stat.  1506.) 

Amendments 

1991— Pub.  L.  102-190  substituted  "W-5"  for  "W-4" 
in  section  catchline. 

Effective  Date  of  1991  Amendmeitt 

Amendment  by  Pub.  L.  102-190  effective  Feb.  1, 
1992,  see  section  1132  of  Pub.  L.  102-190,  set  out  as  a 
note  under  section  521  of  this  title. 

CHAPTER  544— TEMPORARY  APPOINTMENTS 

§5721.  Temporary  promotions  of  certain  Navy  lieu- 
tenants 

iSee  main  edition  for  text  of  (a)  to  (e)] 

(f)  The  authority  to  make  appointments 
under  this  section  terminates  on  September  30, 
1992. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  V, 
§  512(a),  Nov.  29,  1989,  103  Stat.  1439.) 

Amendbients 

1989— Subsec.  (f ).  Pub.  L.  101-189  substituted  "Sep- 
tember 30. 1992"  for  "September  30,  1989". 

Savings  Provision 

Section  512(b)  of  Pub.  L.  101-189  provided  that: 
"(1)  The  Secretary  of  the  Navy  shall  provide,  in  the 
case  of  an  officer  appointed  to  the  grade  of  lieutenant 
commander  on  or  after  the  date  of  the  enactment  of 
this  Act  [Nov.  29,  1989]  imder  an  appointment  de- 
scribed in  paragraph  (2),  that  the  date  of  rank  of  such 
officer  under  that  appointment  shall  be  the  date  of 
rank  that  would  have  applied  to  the  appointment  had 
the  authority  referred  to  in  that  paragraph  not 
lapsed. 

"(2)  An  appointment  referred  to  in  paragraph  (1)  is 
an  appointment  under  5721  of  title  10,  United  States 
Code,  that  (as  determined  by  the  Secretary  of  the 
Navy)  would  have  been  made  during  the  period  begin- 
ning on  October  1,  1989,  and  ending  on  the  date  of  the 
enactment  of  this  Act  had  the  authority  to  make  ap- 
pointments imder  that  section  not  lapsed  during  such 
period." 

CHAPTER  555— ADMINISTRATION 

§  6015.  Women  members:  duty;  qualifications;  restric- 
tions 

The  Secretary  of  the  Navy  may  prescribe  the 
manner  in  which  women  officers,  women  war- 
rant officers,  and  enlisted  women  members  of 
the  Regular  Navy  and  the  Regular  Marine 
Corps  shall  be  trained  and  qualified  for  mili- 
tary duty.  The  Secretary  may  prescribe  the 
kind  of  military  duty  to  which  such  women 
members  may  be  assigned  and  the  military  au- 
thority which  they  may  exercise.  However, 
women  may  not  be  assigned  to  duty  on  vessels 
that  are  engaged  in  combat  missions  (other 
than  as  aviation  officers  as  part  of  an  air  wing 
or  other  air  element  assigned  to  such  a  vessel) 
nor  may  they  be  assigned  to  other  than  tempo- 
rary duty  on  other  vessels  of  the  Navy  except 
hospital  ships,  transports,  and  vessels  of  a  simi- 
lar classification  not  expected  to  be  assigned 
combat  missions. 

(As  amended  Dec.  5,  1991,  Pub.  L.  102-190,  div. 
A,  title  V,  §  531(b),  105  Stat.  1365.) 


Abiendbients 

1991-~Pub.  L.  102-190  in  third  sentence  struck  out 
"or  in  aircraft"  after  first  reference  to  "vessels",  in- 
serted "(other  than  as  aviation  officers  as  part  of  an 
air  wing  or  other  air  element  assigned  to  such  a 
vessel)"  after  "combat  missions",  and  inserted  "other" 
after  "temporary  duty  on". 

CHAPTER  557— RATIONS 


Sec. 
6082. 


Rations. 


Amendments 


1991-Pub.  L.  102-25,  title  VII,  §  701(e)(7),  Apr.  6, 
1991,  105  Stat.  115,  inserted  a  period  after  "6082"  in 
item  6082. 

1990— Pub.  L.  101-510,  div.  A,  title  V.  §  557(b),  Nov.  5, 
1990,  104  Stat.  1571,  amended  item  6082  generally, 
substituting  "Rations"  for  "Navy  ration:  composition" 
in  item  6082. 

§  6082.  Rations 

(a)  The  President  may  prescribe  the  compo- 
nents and  quantities  of  the  Navy  ration.  The 
President  may  direct  the  issuance  of  equivalent 
articles  in  place  of  the  prescribed  components 
of  the  ration  if  the  President  determines  that 
economy  and  the  health  and  comfort  of  the 
members  of  the  naval  service  require  such 
action. 

(b)  An  enlisted  member  of  the  naval  service 
on  active  duty  is  entitled  to  one  ration  daily.  If 
an  emergency  ration  is  issued,  it  is  in  addition 
to  the  regular  ration. 

(c)  Fresh  or  preserved  fruits,  milk,  butter,  and 
eggs  necessary  for  the  proper  diet  of  the  sick 
and  injured  in  hospitals  shall  be  provided  under 
regulations  prescribed  by  the  Secretary  of  the 
Navy. 

(d)  The  Secretary  of  the  Navy  may  increase 
the  quantity  of  daily  rations  for  members  of 
the  naval  service  on  a  vessel  or  at  a  station  that 
has  an  authorized  complement  of  less  than  150 
members  if  the  President  determines  that  the 
vessel  or  station  is  operating  under  conditions 
that  warrant  an  increase  in  rations. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  V,  §  557(a),  104  Stat.  1570.) 

Amendments 

1990-~Pub.  L.  101-510  substituted  "Rations"  for 
"Navy  ration:  composition"  in  section  catchline  and 
amended  text  generally,  substituting  subsecs.  (a)  to  (d) 
for  former  subsecs.  (a)  to  (c)  which  specified  the  con- 
tents and  quantities  of  the  Navy  ration  in  detail,  au- 
thorized issuance  of  articles  in  addition  to  the  author- 
ized quantities,  and  provided  for  increases  in  the  daily 
allowance  of  provisions  on  certain  vessels  or  at  certain 
stations. 

Delegation  op  Authority 

Authority  of  President  under  subsecs.  (a)  and  (d)  of 
this  section  to  prescribe  uniform  military  ration  appli- 
cable to  Navy  delegated  to  Secretary  of  Defense  by 
section  3(a)  of  Ex.  Ord.  No.  12781,  Nov.  20.  1991,  56 
F.R.  59203,  set  out  as  a  note  under  section  301  of  Title 
3,  The  President. 
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CHAPTER  561— MISCELLANEOUS  RIGHTS  AND 
BENEFITS 

§  6160.  Pension  to  persons  serving  ten  years 

ISee  main  edition  for  text  of(a)l 

(b)  Upon  receipt  of  an  application  under  sub- 
section (a),  the  Secretary  of  the  Navy  may  con- 
vene a  board  of  not  less  than  three  naval  offi- 
cers (one  of  whom  shall  be  a  surgeon)  to  exam- 
ine into  the  condition  of  the  applicant,  and  to 
reconunend  a  suitable  amount  for  his  relief, 
and  for  a  specified  time.  If  the  Secretary  of  the 
Navy  approves  the  recommendation,  he  shall  so 
certify  to  the  Secretary  of  Veterans  Affairs, 
who  shall  pay  a  pension  in  such  amount  month- 
ly to  the  applicant. 

(c)  No  naval  pension  under  this  section  shall 
be  paid  at  a  rate  in  excess  of  the  rate  payable  to 
a  veteran  of  World  War  I  for  permanent  and 
total  non-service-connected  disability,  unless 
the  applicant's  disability  is  service-connected, 
in  which  case  the  naval  pension  payable  to  him 
shall  not  exceed  the  rate  of  disability  compen- 
sation payable  for  total  disability  to  a  veteran 
of  any  war,  or  of  peacetime  service,  as  the  case 
may  be.  In  the  case  of  any  initial  award  of 
naval  pension  granted  before  July  14,  1943, 
where  the  person  granted  the  naval  pension  is 
also  entitled  to  pension  or  compensation  under 
laws  administered  by  the  Secretary  of  Veterans 
Affairs,  such  naval  pension  shall  not  exceed 
one-fourth  of  such  pension  or  compensation. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1621(a)(2),  Nov.  29,  1989,  103  Stat.  1603;  Pub. 
L.  101-510,  div.  A,  title  XIV,  §  1484(j)(4),  Nov.  5, 
1990, 104  Stat.  1719.) 

Amendments 

1990— Subsec.  (c).  Pub.  L.  101-510  substituted  "Sec- 
retary of  Veterans  Affairs'*  for  "Veterans'  Administra- 
tion". 

1989— Subsec.  (b).  Pub.  L.  101-189  substituted  "Sec- 
retary of  Veterans  Affairs"  for  "Administrator  of  Vet- 
erans' Affairs". 

CHAPTER  565— BANDS 

§6223.  Competition  with  civilian  musicians  prohib- 
ited 

(a)  Navy  Bands  and  Members.— No  Navy 
band,  except  the  United  States  Naval  Academy 
Band,  and  no  member  of  any  Navy  band  may 
receive  remuneration  for  f umisliing  music  out- 
side a  military  installation  when  the  furnishing 
of  such  music  involves  competition  with  local 
civilian  musicians. 

(b)  Members  of  The  United  States  Marine 
Corps  Band.— No  member  of  the  United  States 
Marine  Corps  Band,  as  an  individual,  may  fur- 
nish music  in  competition  with  any  civilian  mu- 
sician or  receive  remuneration  for  furnishing 
music  except  under  special  circumstances  when 
authorized  by  the  President. 

(c)  Exception  for  Commercial  Recordings.— 
(1)  Notwithstanding  any  limitation  contained  in 
subsection  (a)  or  (b),  any  Navy  band  or  Marine 
Corps  band  designated  as  a  special  band  may 
produce  recordings  for  commercial  sale. 

(2)  Amounts  received  as  proceeds  from  the 
sale  of  any  such  recordings  may  be  credited  to 


applicable  appropriations  of  the  Department  of 
the  Navy  for  expenses  of  Navy  and  Marine 
Corps  bands. 

(3)  The  Secretary  of  the  Navy  shall  prescribe 
regulations  governing  the  accounting  of  such 
proceeds. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  III,  §  327(b),  104  Stat.  1532;  Apr.  6,  1991, 
Pub.  L.  102-25,  title  VII,  §  701(j)(7),  105  Stat. 
116.) 

Amendbients 

1991— Subsec.  (b).  Pub.  L.  102-25  substituted  "The 
United  States  Marine  Corps  Band"  for  "Marine  Corps 
Bands"  in  heading. 

1990— Subsec.  (a).  Pub.  L.  101-510,  §  327(b)(2)(A).  in- 
serted heading. 

Subsec.  (b).  Pub.  L.  101-510.  §  327(b)(2)(B).  inserted 
heading. 

Subsec.  (c).  Pub.  L.  101-610,  §  327(b)(1),  added 
subsec.  (c). 

CHAPTER  571— VOLUNTARY  RETIREMENT 
§  6323.  OfHcers:  20  years 

(a)(1)  An  officer  of  the  Navy  or  the  Marine 
Corps  who  applies  for  retirement  after  complet- 
ing more  than  20  years  of  active  service,  of 
which  at  least  10  years  was  service  as  a  commis- 
sioned officer,  may,  in  the  discretion  of  the 
President,  be  retired  on  the  first  day  of  any 
month  designated  by  the  President. 

(2)  The  Secretary  of  Defense  may  authorize 
the  Secretary  of  the  Navy,  during  the  five-year 
period  beginning  on  October  1,  1990,  to  reduce 
the  requirement  imder  paragraph  (1)  for  at 
least  10  years  of  active  service  as  a  commis- 
sioned officer  to  a  period  (determined  by  the 
Secretary)  of  not  less  than  eight  years. 

ISee  main  edition  for  text  of(b)  to  (/)] 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  V,  §  523(b),  104  Stat.  1562.) 

Amendments 

1990— Subsec.  (a).  Pub.  L.  101-510  designated  exist- 
ing provisions  as  par.  (1)  and  added  par.  (2). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  274,  631,  632, 
637.  638,  638a.  1006.  1370.  1406.  6325.  6333  of  this  title. 

§  6325.  Officers:  retired  grade  and  pay 

References  in  Text 

Section  602  of  this  title,  referred  to  in  subsec.  (b), 
was  repealed  by  Pub.  L.  102-190.  div.  A.  title  XI, 
§  1113(a).  Dec.  5. 1991. 105  Stat.  1502. 

§6330.  Enlisted  members:  transfer  to  Fleet  Reserve 
and  Fleet  Marine  Corps  Reserve;  retainer  pay 

(a)  The  Fleet  Reserve  and  the  Fleet  Marine 
Corps  Reserve  are  composed  of  members  of  the 
naval  service  transferred  thereto  under  this  sec- 
tion. 

ISee  main  edition  for  text  ofib)  to  (d)] 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  VI,  §  652(a)(5).  103  Stat.  1461.) 
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Amendments 

1989— Subsec.  (a).  Pub.  L.  101-189  substituted 
"under  this  section."  for  "under— 

"(1)  Title  II  of  the  Naval  Reserve  Act  of  1938  (52 
Stat.  1178),  as  amended;  or 
"(2)  this  section." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  1406,  1407, 
1409, 1447,  6327,  6333  of  this  title. 

§  6334.  His/her  grade  after  30  years  of  service:  warrant 
officers  and  enlisted  members 

(a)  Each  member  of  the  naval  service  covered 
by  subsection  (b)  who,  after  December  4,  1987, 
is  retired  with  less  than  30  years  of  active  serv- 
ice or  is  transferred  to  the  Fleet  Reserve  or 
Reet  Marine  Corps  Reserve  is  entitled,  when 
his  active  service  plus  his  service  on  the  retired 
list  or  his  service  in  the  Fleet  Reserve  or  the 
Fleet  Marine  Corps  Reserve  totals  30  years,  to 
be  advanced  on  the  retired  list  to  the  highest 
grade  in  which  he  served  on  active  duty  satis- 
factorily, as  determined  by  the  Secretary  of  the 
Navy. 

ISee  main  edition  for  text  ofib)  and  (c)3 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1622(g),  Nov.  29, 1989,  103  Stat.  1605.) 

AlfENDMENTS 

1989— Subsec.  (a).  Pub.  L.  101-189  substituted  "De- 
cember 4, 1987"  for  "the  date  of  the  enactment  of  this 
section". 

CHAPTER  573— INVOLUNTARY  RETIREMENT, 
SEPARATION,  AND  FURLOUGH 

§  6383.  Regular  Navy  and  Regular  Marine  Corps;  offi- 
cers designated  for  limited  duty:  retirement  for 
length  of  service  or  failures  of  selection  for  pro- 
motion; discharge  for  failures  of  selection  for 
promotion;  reversion  to  prior  status;  retired 
grade;  retired  pay 

iSee  main  edition  for  text  of  (a)  to  (g)l 

(h)  An  officer  discharged  under  this  section  is 
entitled,  if  eligible  therefor,  to  separation  pay 
under  section  1174(a)(1)  of  this  title. 

ISee  main  edition  for  text  ofii)  and  0)3 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  V,  §  501(f)(2),  104  Stat.  1551.) 

Amendments 

1990~Subsec.  (h).  Pub.  L.  101-510  substituted  "sec- 
tion 1174(a)(1)"  for  "section  1174(a)". 

§  6389.  Naval  Reserve  and  Marine  Corps  Reserve;  offi- 
cers: elimination  from  active  status;  computation 
of  total  commissioned  service 

iSee  main  edition  for  text  ofia)  to  (c)3 

(d)  For  the  purposes  of  subsection  (c),  the 
total  commissioned  service  of  an  officer  who 
has  served  continuously  in  the  Naval  Reserve 
or  the  Marine  Corps  Reserve  following  appoint- 
ment therein  in  the  permanent  grade  of  ensign 
or  second  lieutenant,  as  the  case  may  be,  shall 
be  computed  from  Jime  30  of  the  fiscal  year  in 
which    he    accepted   the    appointment.    Each 


other  officer  is  considered  to  have  for  this  pur- 
pose as  much  total  commissioned  service  as  the 
years  of  active  commissioned  service  of  any  reg- 
ular officer  on  the  active-duty  list  of  the  Navy 
not  restricted  in  the  performance  of  duty,  or 
any  regular  officer  on  the  active-duty  list  of  the 
Marine  Corps  not  restricted  in  the  performance 
of  duty,  as  appropriate,  who  has  served  con- 
tinuously since  original  appointment  as  an 
ensign  on  the  active-duty  list  of  the  Navy  or  as 
a  second  lieutenant  on  the  active-duty  list  of 
the  Marine  Corps,  has  not  lost  numbers  or 
precedence,  and  is,  or  has  been  after  September 
6,  1947,  junior  to  that  other  officer.  However, 
the  total  commissioned  service  that  the  other 
officer  is  considered  to  have  may  not  be  less 
than  the  actual  number  of  years  he  has  served 
as  a  commissioned  officer  in  a  grade  above  chief 
warrant  officer,  W-5. 

iSee  main  edition  for  text  ofie)  to  ig)l 

(As  amended  Pub.  L.  102-190,  div.  A,  title  XI, 
§  1131(8)(A),  Dec.  5.  1991,  105  Stat.  1506.) 

Amendments 

1991— Subsec.  (d).  Pub.  L.  102-190  substituted  "W-S" 
for  "W-4*'. 

Effective  Date  of  1991  Amendment 

Amendment  by  Pub.  L.  102-190  effective  Feb.  1, 
1992,  see  section  1132  of  Pub.  L.  102-190,  set  out  as  a 
note  under  section  521  of  this  title. 

§  6391.  Naval  Reserve  and  Marine  Corps  Reserve;  offi- 
cers: retirement  at  age  62 

(a)  An  officer  in  an  active  status  or  on  the  in- 
active status  list  in  the  Naval  Reserve  or  the 
Marine  Corps  Reserve  in  a  grade  above  chief 
warrant  officer,  W-5,  shall,  except  as  provided 
in  subsections  (b)  and  (c),  be  transferred  to  the 
Retired  Reserve  when  he  becomes  62  years  of 
age. 

iSee  main  edition  for  text  ofib)  and  (c)] 

(As  amended  Pub.  L.  102-190,  div.  A,  title  XI, 
§  1131(8)(A),  Dec.  5,  1991,  105  Stat.  1506.) 

AMENDIfENTS 

1991— Subsec.  (a).  Pub.  L.  102-190  substituted  "W-5" 
for  "W-4". 

Effective  Date  of  1991  Abiendment 

Amendment  by  Pub.  L.  102-190  effective  Feb.  1, 
1992,  see  section  1132  of  Pub.  L.  102-190,  set  out  as  a 
note  under  section  521  of  this  title. 

§  6392.  Retention  in  active  status  of  certain  officers 

(a)  Notwithstanding  any  other  section  of  this 
chapter  except  subsections  (b),  (d),  and  (e)  of 
section  6383,  the  Secretary  of  the  Navy  may, 
with  the  officer's  consent,  retain  in  an  active 
status  any  reserve  officer  of  the  Navy  who  is 
designated  as  a  medical  officer,  dental  officer, 
veterinary  officer,  optometrist,  podiatrist,  chap- 
lain, nurse,  allied  health  officer,  or  biomedical 
sciences  officer. 

ISee  main  edition  for  text  o/(5)] 

(c)(1)  Except  as  provided  in  paragraph  (2),  an 
officer  may  not  be  retained  in  an  active  status 
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under  this  section  later  than  the  date  on  which 
the  officer  becomes  68  years  of  age  (or,  in  the 
case  of  an  officer  in  the  Chaplain  Corps»  60 
years  of  age). 

(2)  The  Secretary  of  the  Navy  may  retain  an 
officer  (other  than  an  officer  in  the  Chaplain 
Corps)  in  an  active  status  imder  this  section 
after  the  date  on  which  the  officer  becomes  68 
years  of  age  if  the  Secretary  determines  that 
continued  retention  is  necessary  for  the  needs 
of  the  Navy. 

(As  amended  Pub.  L.  101-189,  div.  A.  title  VII, 
§!  710(b),  711(b),  Nov.  29,  1989,  103  Stat.  1476, 
1477.) 

Amendments 

1989--Subsec.  (a).  Pub.  L.  101-189.  §  711(b),  inserted 
"allied  health  officer,"  before  "or  biomedical  sciences 
officer". 

Subsec.  (c).  Pub.  L.  101-189,  §  710(b),  designated  ex- 
isting provisions  as  par.  (1),  substituted  "Except  as 
provided  In  paragraph  (2),  an  officer"  for  "An  officer" 
and  "68  years  of  age"  for  "67  years  of  age",  and  added 
par.  (2). 

PART  III— EDUCATION  AND 
TRAINING 

Chap.  Sec. 

609.      Professional        Military        Education 

Schools 7101 

Amendments 

1991-Pub.  L.  102-190,  div.  A.  title  X. 
§  1061(a)(27)(B).  Dec.  5,  1991,  105  Stat.  1474,  substitut- 
ed "Education"  for  "Educational"  In  Item  for  chapter 
609. 

1990~Pub.  L.  101-510,  div.  A,  title  IX,  §  912(b),  Nov. 
5, 1990, 104  Stat.  1627.  added  Item  for  chapter  609. 

CHAPTER  603— UNITED  STATES  NAVAL 
ACADEMY 

§  6954.  Midshipmen:  number 

(a)  There  may  be  at  the  Naval  Academy  at 
any  one  time  midshipmen  as  follows: 

(1)  65  selected  in  order  of  merit  as  estab- 
lished by  competitive  examination  from  the 
children  of  members  of  the  armed  forces  who 
were  killed  in  action  or  died  of,  or  have  a  serv- 
ice-connected disability  at  not  less  than  100 
per  centum  resulting  from,  woimds  or  injuries 
received  or  diseases  contracted  in,  or  preexist- 
ing injury  or  disease  aggravated  by,  active 
service,  children  of  members  who  are  in  a 
''missing  status''  as  defined  in  section  551(2) 
of  title  37,  and  children  of  civilian  employees 
who  are  in  "missing  status"  as  defined  in  sec- 
tion 5561(5)  of  title  5.  The  determination  of 
the  Department  of  Veterans  Affairs  as  to 
service  connection  of  the  cause  of  death  or 
disability  is  rated,  is  binding  upon  the  Secre- 
tary of  the  Navy. 

iSee  main  edition  for  text  of  (2)  to  (7)1 

(8)  Two  from  Guam,  nominated  by  the  Del- 
egate in  Congress  from  Guam. 

(9)  One  from  American  Samoa,  nominated 
by  the  Delegate  in  Congress  from  American 
Samoa. 

Each  Senator,  Representative,  and  Delegate  in 
Congress,  including  the  Resident  Commissioner 


from  Puerto  Rico,  is  entitled  to  nominate  a 
principal  candidate  and  nine  alternates  for 
each  vacancy  that  is  available  under  this  sec- 
tion. 

iSee  main  edition  for  text  ofib)  and  (c)] 

(d)  The  Superintendent  of  the  Naval  Acade- 
my may  nominate  for  appointment  each  year 
50  persons  from  the  country  at  large.  Persons 
nominated  under  this  paragraph  may  not  dis- 
place any  appointment  authorized  under 
clauses  (2)  through  (9)  of  subsection  (a)  and 
may  not  cause  the  total  strength  of  midship- 
men at  the  Naval  Academy  to  exceed  the  au- 
thorized nimiber. 

ISee  main  edition  for  text  ofie)  and  (/)] 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1621(a)(1),  103  Stat.  1602;  Nov.  5, 
1990.  Pub.  L.  101-510,  div.  A,  title  V,  §  532(b)(1), 
104  Stat.  1563.) 

Amendments 

1990— Subsec.  (a)(8)  to  (10).  Pub.  L.  101-510, 
§  532(b)(1)(A),  redesignated  els.  (9)  and  (10)  as  (8)  and 
(9),  respectively,  and  struck  out  former  cl.  (8)  which 
read  as  foUows:  "One  nominated  by  the  Administrator 
of  the  Panama  Canal  Commission  from  the  children 
of  civilian  personnel  of  the  United  States  residing  in 
the  Republic  of  Panama  who  are  citizens  of  the 
United  States." 

Subsec.  (d).  Pub.  L.  101-510,  §  532(b)(1)(B),  substitut- 
ed "clauses  (2)  through  (9)*'  for  "clauses  (2)-(7),  (9).  or 
(10)". 

1989— Subsec.  (a)(1).  Pub.  L.  101-189  substituted 
"Department  of  Veterans  Affairs"  for  "Veterans'  Ad- 
ministration". 

Limitation  on  Number  of  Cadets  and  Midshipmen 
axtthorized  to  attend  service  academies 

Authorized  strength  of  service  academies  not  to 
exceed  4,000  per  academy  for  class  years  beginning 
after  1994,  and  any  reduction  In  number  of  appoint- 
ments not  to  be  achieved  by  reduction  In  number  of 
appointments  under  subsec.  (a)  of  this  section,  see  sec- 
tion 511  of  Pub.  L.  102-190,  set  out  as  a  note  under  sec- 
tion 4342  of  this  title. 

§6956.  Midshipmen:  nomination  and  selection  to  fill 
vacancies 

(a)  If  the  annual  quota  of  midshipmen  from— 

(1)  enlisted  members  of  the  Regular  Navy 
and  the  Regular  Marine  Corps; 

(2)  enlisted  members  of  the  Naval  Reserve 
and  the  Marine  Corps  Reserve;  or 

(3)  at  large  by  the  President; 

is  not  filled,  the  Secretary  may  fill  the  vacan- 
cies by  nominating  for  appointment  other  can- 
didates from  any  of  these  sources  who  were 
found  best  qualified  on  examination  for  admis- 
sion and  not  otherwise  nominated. 

(b)  If  it  is  determined  that,  upon  the  admis- 
sion of  a  new  class  to  the  Academy,  the  number 
of  midshipmen  at  the  Academy  will  be  below 
the  authorized  number,  the  Secretary  may  fill 
the  vacancies  by  nominating  additional  mid- 
shipmen from  qualified  candidates  designated 
as  alternates  and  from  other  qualified  candi- 
dates who  competed  for  nomination  and  are 
recommended  and  found  qualified  by  the  Aca- 
demic Board.  At  least  three-fourths  of  those 
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nominated  under  this  subsection  shall  be  from 
qualified  alternates  under  clauses  (2)  through 
(8)  of  section  6954(a)  of  this  title,  and  the  re- 
mainder shall  be  from  qualified  candidates  who 
competed  for  appointment  under  any  other 
provision  of  law.  An  appointment  of  a  nominee 
under  this  subsection  is  an  additional  appoint- 
ment and  is  not  in  place  of  an  appointment 
otherwise  authorized  by  law. 

(c)  The  failure  of  a  member  of  a  graduating 
class  to  complete  the  course  with  his  class  does 
not  delay  the  appointment  of  his  successor. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  V.  §  532(b)(2),  title  XIII,  §  1322(a)(14), 
104  Stat.  1563, 1671.) 

Amendments 

1990— Subsec.  (a).  Pub.  K  101-510.  §  1322(a)(14),  re- 
designated subsec.  (b)  as  (a)  and  struck  out  former 
subsec.  (a)  which  read  as  foUows:  ''The  Secretary  of 
the  Navy  shaU,  as  soon  as  possible  after  the  first  of 
June  of  each  year,  notify  in  writing  each  Senator, 
Representative,  and  delegate  in  Congress  of  any  va- 
cancy that  will  exist  at  the  Naval  Academy  because  of 
graduation  in  the  following  year,  or  that  miay  occur 
for  other  reasons,  for  which  the  member  or  delegate  is 
entitled  to  nominate  a  candidate  and  nine  alternates." 

Subsec.  (b).  Pub.  L.  101-510.  §  1322(a)(14)(B).  redes- 
ignated subsec.  (c)  as  (b).  Former  subsec.  (b)  redesig- 
nated  Ca) 

Subsec.  (c).  Pub.  L.  101-510.  §  1322(a)(14)(B).  redes- 
ignated subsec.  (d)  as  (c).  Former  subsec.  (c)  redesig- 
nated (b). 

Pub.  L.  101-510.  §  532(b)(2).  substituted  "clauses  (2) 
through  (8)"  for  ''clauses  (2)-(9)". 

Subsec.  (d).  Pub.  L.  101-510.  §  1322(a)(14)(B).  redes- 
ignated subsec.  (d)  as  (c). 

§  6958.  Midshipmen:  qualifications  for  admission 

ISee  main  edition  for  text  of  (a)! 

(b)  Each  candidate  for  admission  nominated 
under  clauses  (3)  through  (9)  of  section  6954(a) 
of  this  title  must  be  domiciled  in  the  State,  or 
hi  the  congressional  district,  from  which  he  is 
nominated,  or  in  the  District  of  Columbia, 
Puerto  Rico,  American  Samoa,  Guam,  or  the 
Virgin  Islands,  if  nominated  from  one  of  those 
places. 

(c)  Each  candidate  nominated  under  clause 
(2)  or  (3)  of  section  6954(b)  of  this  title— 

(1)  must  be  a  citizen  of  the  United  States; 

(2)  must  have  passed  the  required  physical 
examination;  and 

(3)  shall  be  appointed  in  the  order  of  merit 
from  candidates  who  have,  in  competition 
with  each  other,  passed  the  required  mental 
examination. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A.  title  V,  §  532(b)(3),  104  Stat.  1563;  Dec.  5, 
1991,  Pub.  L.  102-190,  div.  A,  title  V,  §  512,  105 
Stat.  1360.) 

Amendments 

1991--Subsec.  (c)(2)  to  (4).  Pub.  L.  102-190  redesig- 
nated pars.  (3)  and  (4)  as  (2)  and  (3).  respectively,  and 
struck  out  fonner  par.  (2)  which  required  candidates 
to  have  served  at  least  one  year  as  enlisted  members 
on  date  of  entrance. 

1990~Sub6ec.  (b).  Pub.  L.  101-510  substituted 
"clauses  (3)  through  (9)"  for  "clauses  (3)-(7).  (9)  and 
(10)". 


Authority  To  Waive  Maximum  Age  Limitation  on 
Admission  to  Service  Academies  for  Certain  En- 
listed Members  Who  Served  During  Persian 
Gulf  War 

For  authority  to  waive  maximum  age  limitation  in 
subsec.  (a)(1)  of  this  section  on  basis  of  service  on 
active  duty  in  connection  with  Operation  Desert 
Storm,  see  section  514  of  Pub.  L.  102-190.  set  out  as  a 
note  under  section  4346  of  this  title. 

§  6959.  Midshipmen:  agreement  for  length  of  service 

(a)  Each  midshipman  shall  sign  an  agreement 
with  respect  to  the  midshipman's  length  of 
service  in  the  armed  forces.  The  agreement 
shall  provide  that  the  midshipman  agrees  to 
the  following: 

CiSee  main  edition  for  text  of  i  1)1 

(2)  That  upon  graduation  from  the  Naval 
Academy  the  midshipman— 

ISee  main  edition  for  text  of(A)l 

(B)  will  serve  on  active  duty  for  at  least 
six  years  immediately  after  such  appoint- 
ment. 

{.See  main  edition  for  text  of  (3);  (6)  to  (e)] 

(As  amended  Nov.  29. 1989,  Pub.  L.  101-189.  div. 
A.  title  V,  !  511(c).  103  Stat.  1439.) 

Amendments 

1989-Subsec.  (a)(2)(B).  Pub.  L.  101-189  substituted 
"six  years"  for  "five  years". 

Effective  Date  of  1989  Amendbcent 

Amendment  by  Pub.  L.  101-189  applicable  to  persons 
who  are  first  admitted  to  one  of  the  military  service 
academies  after  Dec.  31.  1991.  see  section  511(e)  of 
Pub.  L.  101-189.  as  amended,  set  out  as  a  note  imder 
section  2114  of  this  title. 

§  6964.  Hazing:  definition;  prohibition 

(a)  In  this  chapter,  the  term  ''hazing"  means 
any  unauthorized  assumption  of  authority  by  a 
midshipman  whereby  another  midshipman  suf- 
fers or  is  exposed  to  any  cruelty,  indignity,  hu- 
miliation, hardship,  or  oppression,  or  the  depri- 
vation or  abridgement  of  any  right. 

CiSce  main  edition  for  text  ofib)  to  (/)] 

(As  amended  Nov.  29. 1989,  Pub.  L.  101-189,  div. 
A.  title  XVI,  !  1622(e)(8),  103  Stat.  1605.) 

Amendments 

1989— Subsec.  (a).  Pub.  L.  101-189  inserted  ",  the 
term"  after  "In  this  chapter*'. 

CHAPTER  605— UNITED  STATES  NAVAL 
POSTGRADUATE  SCHOOL 

§  7043.  Academic  Dean 

References  in  Other  Laws  to  GS-16,  17,  or  18  Pay 
Rates 

References  in  laws  to  the  rates  of  pay  for  QS-16,  17, 
or  18,  or  to  maximimi  rates  of  pay  under  the  General 
Schedule,  to  be  considered  references  to  rates  payable 
under  specified  sections  of  Title  5,  Government  Orga- 
nization and  Employees,  see  section  529  [title  I, 
§  101(c)(1)]  of  Pub.  L.  101-509,  set  out  in  a  note  imder 
section  5376  of  Title  5. 
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CHAPTER  607— RETIREMENT  OF  CIVILIAN 
MEMBERS  OF  THE  TEACHING  STAFFS  OF 
THE  UNITED  STATES  NAVAL  ACADEMY  AND 
UNITED  STATES  NAVAL  POSTGRADUATE 
SCHOOL 

§  7081.  Civilian  member:  definition;  exceptions 

(a)  In  this  chapter,  the  term  "civilian 
member"  means  a  civilian  member  of  the  teach- 
ing staff  of  the  United  States  Naval  Academy 
or  the  United  States  Naval  Postgraduate 
School.  It  includes  the  Academic  Dean  of  the 
Postgraduate  School,  senior  professors,  profes- 
sors, associate  professors,  assistant  professors, 
chief  instructors,  assistant  chief  instructors, 
and  instructors. 

ISee  main  edition  for  text  ofib)  and  (c)] 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1622(e)(8),  103  Stat.  1605.) 

Amendments 

1989— Subsec.  (a).  Pub.  L.  101-189  inserted  ",  the 
term"  after  "In  this  chapter". 

CHAPTER  609— PROFESSIONAL  MILITARY 
EDUCATION  SCHOOLS 


Sec. 
7101. 


Naval  V^ar  College:  master  of  arts  in  national 
security  and  strategic  studies. 


§  7101.  Naval  War  College:  master  of  arts  in  national 
security  and  strategic  studies 

(a)  Authority.— Upon  the  recommendation 
of  the  faculty  of  the  Naval  War  College,  the 
President  of  the  college  may  confer  the  degree 
of  master  of  arts  in  national  security  and  stra- 
tegic studies  upon  graduates  of  the  college  who 
fulfill  the  requirements  for  the  degree. 

(b)  Regulations.-— The  authority  provided  by 
subsection  (a)  shall  be  exercised  under  regula- 
tions prescribed  by  the  Secretary  of  the  Navy. 

(c)  Naval  War  College  Defined.— In  this  sec- 
tion, the  term  "Naval  War  College"  means  the 
College  of  Naval  Warfare  and  the  College  of 
Naval  Command  and  Staff. 

(Added    Pub.    L.    101-510,    div.    A,    title    IX, 
§  912(a),  Nov.  5,  1990,  104  Stat.  1626.) 

PART  IV— GENERAL 
ADMINISTRATION 

CHAPTER  631~SECRETARY  OF  THE  NAVY: 
MISCELLANEOUS  POWERS  AND  DUTIES 


Sec. 
[7217. 


Repealed.] 


Amendments 


1990— Pub.  L.  101-510,  div.  A.  title  XIII,  §  1331(8). 
Nov.  5.  1990,  104  Stat,  1673.  struck  out  item  7217 
"Annual  report  to  Congress:  appropriations''. 

[§7217.  Repealed.  Pub.  L.  101-510,  div.  A,  title  XIII, 
§  1322(a)(15),  Nov.  5, 1990, 104  Stat.  1672] 

Section,  act  Aug.  10. 1956.  ch.  1041.  70A  Stat.  445.  re- 
lated to  reports  to  Congress  concerning  appropriations 
for  Department  of  the  Navy. 


§7227.  Foreign  naval  vessels  and  aircraft:  supplies 
and  services 

(a)  The  Secretary  of  the  Navy,  under  such 
regulations  as  he  prescribes,  may  authorize  any 
United  States  naval  vessel  or  activity  to  furnish 
any  of  the  following  supplies  or  services,  when 
in  the  best  interests  of  the  United  States,  on  a 
reimbursable  basis  without  an  advance  of  f imds 
if  similar  supplies  and  services  are  furnished  on 
a  like  basis  to  naval  vessels  and  military  aircraft 
of  the  United  States  by  the  foreign  country 
concerned: 

(1)  Routine  port  services  in  territorial 
waters  of  the  United  States  or  in  waters 
under  United  States  control,  including  pilot- 
age, tugs,  garbage  removal,  line-handling,  and 
utilities,  to  naval  vessels  of  foreign  countries. 

(2)  Routine  airport  services,  including  land- 
ing and  takeoff  assistance,  use  of  runways, 
parking  and  servicing,  to  military  aircraft  of 
foreign  countries. 

(3)  Miscellaneous  supplies,  including  fuel, 
provisions,  spare  parts,  and  general  stores, 
but  not  including  ammimition,  to  naval  ves- 
sels and  military  aircraft  of  foreign  countries. 

(4)  Overhauls,  repairs,  and  alterations  to- 
gether with  necessary  equipment  and  its  in- 
stallation required  in  connection  therewith, 
to  naval  vessels  and  military  aircraft  of  for- 
eign countries. 

(b)  [See  main  edition  for  text  ofiDl 

(2)  When  furnishing  routine  port  services 
under  this  section  to  naval  vessels  of  a  foreign 
country,  the  Secretary  may  furnish  such  serv- 
ices without  reimbursement  if  such  services  are 
provided  under  an  agreement  that  provides  for 
the  reciprocal  furnishing  by  such  country  of 
routine  port  services  to  naval  vessels  of  the 
United  States  without  reimbursement.  When 
furnishing  routine  airport  services  under  this 
section  to  military  aircraft  of  a  foreign  country, 
the  Secretary  may  furnish  such  services  with- 
out reimbursement  if  such  services  are  provided 
under  an  agreement  that  provides  for  the  recip- 
rocal furnishing  by  such  coimtry  of  routine  air- 
port services  to  military  aircraft  of  the  United 
States  without  reimbursement. 

(3)  If  routine  port  or  airport  services  are  fur- 
nished imder  this  section  by  a  working-capital 
fund  activity  of  the  Navy  established  under  sec- 
tion 2208  of  this  title  and  such  activity  is  not 
reimbursed  directly  for  the  costs  incurred  by 
the  activity  in  furnishing  those  services  by 
reason  of  paragraph  (2),  the  working-capital 
fund  activity  shall  be  reimbursed  for  such  costs 
out  of  operating  funds  currently  available  to 
the  Navy. 

ISee  main  edition  for  text  of  (.0)1 

(As  amended  Dec.  5,  1991,  Pub.  L.  102-190,  div. 
A.  title  X,  §  1048,  105  Stat.  1468.) 

ABfENDMENTS 

1991— Subsec.  (a).  Pub.  L.  102-190.  §  1048(a).  struck 
out  "friendly"  before  "foreign  coimtry"  in  introducto- 
ry provisions  and  "friendly"  before  "foreign  countries" 
in  pars.  (l)to(4). 

Subsec.  (b)(2).  Pub.  L.  102-190,  §  1048(b),  struck  out 
subpar.  (A)  designation,  substituted  "naval  vessels  of  a 
foreign  country"  for  "naval  vessels  of  an  allied  coun- 
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try",  inserted  after  first  sentence  "When  furnishing 
routine  airport  services  under  this  section  to  military 
aircraft  of  a  foreign  country,  the  Secretary  may  fur- 
nish such  services  without  reimbursement  if  such  serv- 
ices are  provided  under  an  agreement  that  provides 
for  the  reciprocal  furnishing  by  such  coimtry  of  rou- 
tine airport  services  to  military  aircraft  of  the  United 
States  without  reimbursement/',  designated  last  sen- 
tence relating  to  furnishing  of  routine  services  by  a 
working-capital  fund  activity  of  the  Navy  as  par.  (3), 
and  struck  out  former  subpar.  (B)  which  defined 
"allied  coimtry". 

Subsec.  (b)(3).  Pub.  L.  102-190,  §  1048(b)(5).  desig- 
nated last  sentence  of  par.  (2)  relating  to  furnishing  of 
routine  services  by  a  working-capital  fimd  activity  of 
the  Navy  as  par.  (3)  and  substituted  "port  or  airport 
services"  for  "port  services"  and  "paragraph  (2)"  for 
"this  paragraph". 


CHAPTER  633— NAVAL  VESSELS 


Sec. 
7313. 


Ship  overhaul  work:  availability  of  appro- 
priations for  unusual  cost  overruns  and  for 
changes  in  scope  of  work. 
7314.        Overhaul  of  naval  vessels:  competition  be- 
tween public  and  private  shipyards. 

AMENDlfENTS 

1989-Pub.  L.  101-189.  dlv.  A.  title  XVI,  §  1622(a), 
Nov.  29,  1989,  103  Stat.  1604,  redesignated  item  7313 
"Overhaul  of  naval  vessels:  competition  between 
public  and  private  shipyards"  as  7314. 

§  7291.  Classification 

Fast  Sealift  Program 

Pub.  L.  101-510,  div.  A,  title  XIV,  §  1424,  Nov.  5. 
1990,  104  Stat.  1683,  as  amended  by  Pub.  L.  102-190, 
dlv.  A,  title  X,  §  1015.  Dec.  5,  1991,  105  Stat.  1458,  pro- 
vided that: 

"(a)  Establishment  of  Program.— The  Secretary  of 
the  Navy  shall  establish  a  program  for  the  construc- 
tion and  operation  of  cargo  vessels  that  Incorporate 
features  essential  for  mdlltary  use  of  the  vessels. 

"(b)  Program  Requirements.— The  program  under 
this  section  shall  be  carried  out  as  follows: 

"(1)  The  Secretary  of  the  Navy  shall  establish  the 
design  requirements  for  vessels  to  be  constructed 
under  the  program. 

"(2)  In  establishing  the  design  requirements  for 
vessels  to  be  constructed  under  the  program,  the 
Secretary  shall  use  commercial  design  standards  and 
shall  consult  with  the  Administrator  of  the  Mari- 
time Administration. 

"(3)  Construction  of  the  vessels  shall  be  accom- 
plished in  private  United  States  shipyards. 

"(4)  The  vessels  constructed  under  the  program 
shall  incorporate  propulsion  systems,  bridge  and  ma- 
chinery control  systems,  and  interior  communica- 
tions equipment  manufactured  in  the  United  States. 
"(c)  Charter  of  Vessels  Constructed.— (1)  Except 
when  the  Secretary  determines  that  having  a  vessel 
immediately  avaUable  with  a  full  or  partial  crew  Is  In 
the  national  Interest,  the  Secretary,  in  consultation 
with  the  Administrator  of  the  Maritime  Administra- 
tion, shall  charter  each  vessel  constructed  before  Oc- 
tober 1.  1995.  under  the  program  for  commercial  oper- 
ation. Any  such  charter— 

"(A)  shall  not  permit  the  operation  of  the  vessel 
other  than  In  the  foreign  commerce  of  the  United 
States; 

"(B)  may  be  made  only  with  an  individual  or 
entity  that  is  a  citizen  of  the  United  States  (which, 
in  the  case  of  a  corporation,  partnership,  or  associa- 
tion, shall  be  determined  In  the  manner  specified  in 
section  2  of  the  Shipping  Act.  1916  (46  U.S.C.  App. 
802))  [46  App.  U.S.C.  802.  8033;  and 

"(C)  stiall  require  that  the  vessel  be  docimiented 
(and  remain  documented)  under  the  laws  of  the 
United  States. 


"(2)  The  Secretary  may  enter  into  a  charter  under 
paragraph  (1)  only  through  the  use  of  competitive  bid- 
ding procedures  that  ensure  that  the  highest  charter 
rates  are  obtained  by  the  United  States  consistent 
with  good  business  practice,  except  that  the  Secretary 
may  operate  the  vessel  (or  contract  to  have  the  vessel 
operated)  tn  direct  support  of  United  States  military 
forces  during  a  time  of  war  or  national  emergency  and 
at  other  times  when  the  Administrator  of  the  Mari- 
time Administration  determines  that  that  operation 
would  not  imfairly  compete  with  another  United 
States-flag  vessel. 

"(3)  If  the  Secretary  determines  that  a  vessel  previ- 
ously chartered  under  the  program  no  longer  has  com- 
mercial utility,  the  Secretary  may  transfer  the  vessel 
to  the  National  Defense  Reserve  Fleet. 

"(4)  A  contract  for  the  charter  of  a  vessel  under 
paragraph  (1)  shall  include  a  provision  that  the  char- 
ter may  be  terminated  for  national  security  reasons 
without  cost  to  the  United  States. 

"(d)  Reports  To  Congress.— (1)  Not  later  than  six 
months  after  the  date  of  the  enactment  of  this  Act 
[Nov.  5,  19901.  the  Secretary  of  the  Navy  shall  submit 
to  Congress  a  report  describing  the  Secretary's  plan 
for  implementing  the  fast  sealift  program  authorized 
by  this  section. 

"(2)  Not  later  than  three  years  after  the  date  of  the 
enactment  of  this  Act,  the  Secretary  shall  submit  to 
Congress  a  report  on  the  implementation  of  the  plan 
described  in  the  report  submitted  imder  paragraph  (1). 
The  report  shall  include  a  description  of  vessels  built 
or  under  contract  to  be  built  pursuant  to  this  section, 
the  use  of  such  vessels,  and  the  operating  experience 
and  manning  of  such  vessels. 

"(3)  The  reports  imder  paragraphs  (1)  and  (2)  shall 
be  prepared  in  consultation  with  the  Administrator  of 
the  Maritime  Administration. 

"(e)  Availability  of  Funds.- Amounts  appropriated 
to  the  Department  of  Defense  for  any  fiscal  year  for 
acquisition  of  fast  sealift  vessels  may  be  used  for  the 
program  imder  this  section." 

Funding  for  Ship  Production  Engineering 

Pub.  L.  101-189.  div.  A,  title  XVI.  §  1613.  Nov.  29, 
1989. 103  Stat.  1601.  provided  that: 

"(a)  Category  for  Funding.— Any  request  submitted 
to  Congress  for  appropriations  for  ship  production  en- 
gineering necessary  to  support  the  proc\u*ement  of 
any  ship  included  (at  the  time  the  request  is  submit 
ted)  in  the  five-year  shipbuilding  and  conversion  plan 
of  the  Navy  shall  be  set  forth  in  the  Shipbuilding  and 
Conversion  accoimt  of  the  Navy  (rather  than  in  re- 
search and  development  accoimts). 

"(b)  Applicability.— Subsection  (a)  shall  apply  only 
with  respect  to  appropriations  for  a  fiscal  year  after 
fiscal  year  1990." 

Depot-Level  Maintenance  of  Ships 

Pub.  L.  101-189.  div.  A.  title  XVI.  §  1614(a).  (b),  Nov. 
29. 1989, 103  Stat.  1601,  provided  that: 

"(a)  Requirement  That  Certain  Work  Be  Per- 
formed IN  United  States.— The  Secretary  of  the  Navy 
shall  require  that,  to  the  extent  feasible  and  consist- 
ent with  policies  of  the  Navy  regarding  family  separa- 
tions, not  less  than  one-half  of  the  depot-level  maln- 
tenace  work  described  in  subsection  (b)  (measured  in 
cost)  shall  be  carried  out  in  shipyards  in  the  United 
States  (including  the  territories  of  the  United  States). 

"(b)  Work  Covered.— Depot-level  maintenance  work 
referred  to  in  subsection  (a)  is  depot-level  mainte- 
nance work  for  naval  vessels  that  is  scheduled  as  of 
October  1,  1989,  to  be  carried  out  in  Japan  during 
fiscal  years  1990, 1991.  and  1992." 

Similar  provisions  were  contained  in  Pub.  L.  100-456. 
dlv.  A.  title  XII.  S  1226.  Sept.  29,  1988,  102  Stat.  2055, 
which  was  repealed  by  Pub.  L.  101-189.  div,  A.  title 
XVI.  §  1614(c).  Nov.  29, 1989, 103  Stat.  1601. 
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Naval  Ship  New  Construction  and  Conversion 
Program;  Reports  to  Congressional  Committees 

Pub.  L.  94-106,  title  VLll.  §  808,  Oct.  7.  1975,  89  Stat. 
539,  which  required  Secretary  of  Defense  to  submit  a 
five-year  naval  ship  new  construction  and  conversion 
program  with  President's  budget  for  fiscal  year  begin- 
ning Oct.  1. 1976,  and  to  report  annually  thereafter  on 
changes  in  the  program,  was  repealed  by  Pub.  L. 
101-510,  div.  A,  title  XIII,  §  1322(g),  Nov.  5,  1990,  104 
Stat.  1672. 

§  7299a.  Construction  of  combatant  and  escort  vessels 
and  assignment  of  vessel  projects 

ISee  main  edition  for  text  of  (a)  to  (c)] 

(d)  ISee  main  edition  for  text  of  il)  and  (2)] 
(3)  Paragraph  (1)  does  not  apply  in  the  case 
of  voyage  repairs. 

ISee  main  edition  for  text  ofi4)l 

(As  amended  Pub.  L.  101-510.  div.  A,  title  XIV, 
§  1422,  Nov.  5, 1990,  104  Stat.  1682.) 

Amendicents 

1990— Subsec.  (d)(3).  Pub.  L.  101-510  substituted 
"apply  in  the  case  of  voyage  repairs."  for  "apply— 

"(A)  in  the  case  of  voyage  repairs;  or 

"(B)  in  the  case  of  a  vessel  that  is  assigned  to  the 
Naval  Reserve  force  and  homeported  on  the  West 
Coast  of  the  United  States." 

Delegation  of  Authority 

For  delegation  of  authority  of  President  imder 
subsec.  (a)  of  this  section,  see  section  2  of  Ex.  Ord.  No. 
12765,  June  11,  1991,  56  F.R.  27401,  set  out  as  a  note 
under  section  113  of  this  title. 

§  7306.  Use  for  experimental  purposes 

(a)  The  Secretary  of  the  Navy,  with  the  ap- 
proval of  the  President,  may  use  for  experimen- 
tal purposes  any  vessel  stricken  from  the  Naval 
Vessel  Register  under  section  7304  of  this  title, 
if  he  determines  that  it  is  in  the  best  interest  of 
the  United  States. 

(b)(1)  Before  using  any  vessel  for  an  experi- 
mental purpose  pursuant  to  this  section,  the 
Secretary  shall  carry  out  such  stripping  of  the 
vessel  as  is  practicable. 

(2)  Amounts  received  as  a  result  of  stripping 
of  vessels  pursuant  to  this  subsecticm  shall  be 
credited  to  applicable  appropriations  available 
for  the  procurement  of  scrapping  services 
imder  this  subsection,  to  the  extent  necessary 
for  the  procurement  of  those  services.  Amounts 
received  vtrhich  are  in  excess  of  amounts  neces- 
sary for  procuring  those  services  shall  be  depos- 
ited into  the  general  fund  of  the  Treasury. 

(3)  In  providing  for  stripping  of  a  vessel  pur- 
suant to  this  subsection,  the  Secretary  shall 
ensure  that  such  stripping  does  not  destroy  or 
diminish  the  structural  integrity  of  the  vessel. 

(As  amended  Nov.  29, 1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1616, 103  Stat.  1602.) 

Aboendments 

1989--Pub.  L.  101-189  designated  existing  provisions 
as  subsec.  (a)  and  added  subsec.  (b). 

§  7307.  Restriction  on  disposal 

iSee  main  edition  for  text  ofia)l 

(b)(1)  A  naval  vessel  in  excess  of  3,000  tons  or 
less  than  20  years  of  age  may  not  be  sold. 


leased,  granted,  loaned,  bartered,  transferred, 
or  otherwise  disposed  of  to  another  nation 
imless  the  disposition  of  that  vessel  is  approved 
by  law  enacted  after  August  5,  1974,  except 
that  any  lease  or  loan  of  such  a  vessel  under 
such  a  law  shall  be  made  only  in  accordance 
with  the  provisions  of  chapter  6  of  the  Arms 
Export  Control  Act  (22  U.S.C.  2796  et  seq.)  or 
chapter  2  of  part  II  of  the  Foreign  Assistance 
Act  of  1961  (22  U.S.C.  2311  et  seq.). 

(2)  A  naval  vessel  not  subject  to  the  provi- 
sions of  paragraph  (1)  may  be  sold,  leased, 
granted,  loaned,  bartered,  transferred,  or  other- 
wise disposed  of  to  another  nation  in  accord- 
ance with  applicable  provisions  of  law  only 
after  the  Secretary  of  the  Navy,  or  his  desig- 
nee, has  notified  the  Committees  on  Armed 
Services  of  the  Senate  and  the  House  of  Repre- 
sentatives in  writing  of  the  proposed  disposition 
and  30  days  of  continuous  session  of  Congress 
have  expired  following  the  date  on  which 
notice  was  transmitted  to  such  conmiittees.  For 
purposes  of  this  paragraph,  the  continuity  of  a 
session  of  Congress  is  broken  only  by  an  ad- 
journment of  the  Congress  sine  die,  and  the 
days  on  which  either  House  is  not  in  session  be- 
cause of  an  adjournment  of  more  than  3  days 
to  a  day  certain  are  excluded  in  the  computa- 
tion of  such  30-day  period. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  XIV,  §  1484(b)(4),  104  Stat.  1716.) 


Amendments 

1990-Subsec.  (b)(1).  Pub.  L.  101-510,  §  1484(b)(4)(A), 
substituted:  "A"  for  "After  August  5,  1974,  no",  "may 
not"  for  "may",  and  "disposition  of  that  vessel  is  ap- 
proved by  law  enacted  after  August  5,  1974"  for  "dis- 
position thereof  has  been  approved  by  law  enacted 
after  such  date". 

Subsec.  (b)(2).  Pub.  L.  101-510,  §  1484(b)(4)(B),  sub- 
stituted "A"  for  "After  August  5, 1974.  any". 

§7308.  Transfer  or  gift  of  obsolete,  condemned,  or 
captured  vessels 

[/See  main  edition  for  text  of  (a)  and  (6)] 

(c)  No  transfer  under  this  section  takes  effect 
unless— 

(1)  notice  of  the  proposal  to  make  the  trans- 
fer is  sent  to  Congress;  and 

(2)  60  calendar  days  of  continuous  session 
of  Congress  have  expired  after  the  notice  is 
sent  to  Congress. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  XIV,  §  1427, 104  Stat.  1685.) 

Amendments 

1990— Subsec.  (c).  Pub.  L.  101-510  inserted  "and"  at 
end  of  par.  (1),  substituted  a  period  for  ";  and"  at  end 
of  par.  (2),  and  struck  out  par.  (3)  which  read  as  fol- 
lows: "during  that  60-day  period  Congress  does  not 
pass  a  concurrent  resolution  stating  tn  substance  that 
it  does  not  favor  the  proposed  transfer." 

§  7309.  Restrictions  on  construction  or  repair  of  ves- 
sels in  foreign  shipyards 

(a)  Except  as  provided  in  subsection  (b).  no 
vessel  to  be  constructed  for  any  of  the  armed 
forces,  and  no  major  component  of  the  hull  or 
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superstructure  of  any  such  vessel,  may  be  con- 
structed in  a  foreign  shipyard. 

ISee  main  edition  for  text  ofib)  and  (c)] 

(d)  An  inflatable  boat  or  a  rigid  inflatable 
boat,  as  defined  by  the  Secretary  of  the  Navy, 
is  not  a  vessel  for  the  purpose  of  the  restriction 
in  subsection  (a). 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1622(c)(8),  Nov.  29,  1989,  103  Stat.  1604;  Pub. 
L.  102-190,  div.  A,  title  X,  §  1017,  Dec.  5,  1991, 
105  Stat.  1459.) 

AlftENDlIENTS 

1991— Subsec.  (d).  Pub.  L.  102-190  added  subsec.  (d). 
1989— Subsec.  (a).  Pub.  L.  101-189  inserted  comma 
after  "armed  forces". 

Delegation  of  Authority 

For  delegation  of  authority  of  President  under 
subsec.  (b)  of  this  section,  see  section  3  of  Ex.  Ord.  No. 
12765,  June  11,  1991,  56  P.R.  27401,  set  out  as  a  note 
imder  section  113  of  this  title. 

§  7311.  Repair  or  maintenance  of  naval  vessels:  han- 
dling of  hazardous  waste 

(a)  Contractual  Provisions.— The  Secretary 
of  the  Navy  shall  ensure  that  each  contract  en- 
tered into  for  work  on  a  naval  vessel  (other 
than  new  construction)  includes  the  following 
provisions: 

(1)  Identification  of  hazardous  wastes.— A 
provision  in  which  the  Navy  identifies  the 
types  and  amounts  of  hazardous  wastes  that 
are  required  to  be  removed  by  the  contractor 
from  the  vessel,  or  that  are  expected  to  be 
generated,  during  the  performance  of  work 
under  the  contract,  with  such  identification 
by  the  Navy  to  be  in  a  form  sufficient  to 
enable  the  contractor  to  comply  with  Federal 
and  State  laws  and  regulations  on  the  remov- 
al, handling,  storage,  transportation,  or  dis- 
posal of  hazardous  waste. 

(2)  Compensation.— A  provision  specifying 
that  the  contractor  shall  be  compensated 
under  the  contract  for  work  performed  by  the 
contractor  for  duties  of  the  contractor  speci- 
fied under  paragraph  (3). 

(3)  Statement  of  work.— A  provision  speci- 
fying the  responsibilities  of  the  Navy  and  of 
the  contractor,  respectively,  for  the  removal 
(including  the  handling,  storage,  transporta- 
tion, and  disposal)  of  hazardous  wastes. 

(4)  Accountability  for  hazardous 
wastes.— (A)  A  provision  specifying  the  fol- 
lowing: 

(i)  In  any  case  in  which  the  Navy  is  the 
sole  generator  of  hazardous  waste  that  is  re- 
moved, handled,  stored,  transported,  or  dis- 
posed of  by  the  contractor  in  the  perform- 
ance of  the  contract,  all  contracts,  mani- 
fests, invoices,  and  other  documents  related 
to  the  removal,  handling,  storage,  transpor- 
tation, or  disposal  of  such  hazardous  waste 
shall  bear  a  generator  identification 
number  issued  to  the  Navy  pursuant  to  ap- 
plicable law. 

(ii)  In  any  case  in  which  the  contractor  is 
the  sole  generator  of  hazardous  waste  that 
is  removed,  handled,  stored,  transported,  or 
disposed  of  by  the  contractor  in  the  per- 


formance of  the  contract,  all  contracts, 
manifests,  invoices,  and  other  docimients 
related  to  the  removal,  handling,  storage, 
transportation,  or  disposal  of  such  hazard- 
ous waste  shall  bear  a  generator  identifica- 
tion number  issued  to  the  contractor  pursu- 
ant to  applicable  law. 

(iii)  In  any  case  in  which  both  the  Navy 
and  the  contractor  are  generators  of  haz- 
ardous waste  that  is  removed,  handled, 
stored,  transported,  or  disposed  of  by  the 
contractor  in  the  performance  of  the  con- 
tract, all  contracts,  manifests,  invoices,  and 
other  documents  related  to  the  removal, 
handling,  storage,  transportation,  or  dispos- 
al of  such  hazardous  waste  shall  bear  both  a 
generator  identification  number  issued  to 
the  Navy  and  a  generator  identification 
number  issued  to  the  contractor  pursuant 
to  applicable  law. 

(B)  A  determination  under  this  paragraph 
of  whether  the  Navy  is  a  generator,  a  contrac- 
tor is  a  generator,  or  both  the  Navy  and  a 
contractor  are  generators,  shall  be  made  in 
the  same  manner  provided  under  subtitle  C  of 
the  Solid  Waste  Disposal  Act  (42  U.S.C.  6921 
et  seq.)  and  regulations  promulgated  under 
that  subtitle. 

(b)  Renegotiation  of  Contract.— The  Secre- 
tary of  the  Navy  shall  renegotiate  a  contract 
described  in  subsection  (a)  if— 

(1)  the  contractor,  during  the  performance 
of  work  under  the  contract,  discovers  hazard- 
ous wastes  different  in  type  or  amount  from 
those  identified  in  the  contract;  and 

(2)  those  hazardous  wastes  originated  on,  or 
resulted  from  material  furnished  by  the  Gov- 
ernment for,  the  naval  vessel  on  which  the 
work  is  being  performed. 

(c)  Removal  of  Wastes.— The  Secretary  of 
the  Navy  shall  remove  known  hazardous  wastes 
from  a  vessel  before  the  vessel's  arrival  at  a 
contractor's  facility  for  performance  of  a  con- 
tract, to  the  extent  such  removal  is  feasible. 

(d)  Relationship  to  Solid  Waste  Disposal 
Act.— Nothing  in  this  section  shall  be  construed 
as  altering  or  otherwise  affecting  those  provi- 
sions of  the  Solid  Waste  Disposal  Act  (42  U.S.C. 
6901  et  seq.)  that  relate  to  generators  of  haz- 
ardous waste.  For  purposes  of  this  section,  any 
term  used  in  this  section  for  which  a  definition 
is  provided  by  the  Solid  Waste  Disposal  Act  (or 
regulations  promulgated  pursuant  to  such  Act) 
has  the  meaning  provided  by  that  Act  or  regu- 
lations. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1611(a),  Nov.  29,  1989,  103  Stat.  1599.) 

References  in  Text 

The  Solid  Waste  Disposal  Act.  referred  to  in  subsecs. 
(a)(4)(B)  and  (d),  is  title  II  of  Pub.  L.  89-272,  Oct.  20, 
1965,  79  Stat.  997,  as  amended  generally  by  Pub.  L. 
94-580,  §  2,  Oct.  21,  1976,  90  Stat.  2795,  which  is  classi- 
fied generally  to  chapter  82  (§  6901  et  seq.)  of  Title  42. 
The  Public  Health  and  Welfare.  Subtitle  C  of  the 
Solid  Waste  Disposal  Act  is  classified  generally  to  sub- 
chapter III  (§  6921  et  seq.)  of  chapter  82  of  Title  42. 
For  complete  classification  of  this  Act  to  the  Code,  see 
Short  Title  note  set  out  under  section  6901  of  Title  42 
and  Tables. 
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Amendments 

1989— Pub.  L.  101-189  amended  section  generally, 
substituting  subsecs.  (a)  to  (d)  for  former  subsecs.  (a) 
relating  to  contractual  provisions,  and  (b)  relating  to 
renegotiation  of  contract. 

Effective  Date  of  1989  Amendbient 

Section  1611(b)  of  Pub.  L.  101-189  provided  that: 
"The  amendment  made  by  subsection  (a)  [amending 
this  section]  shall  apply  with  respect  to  any  contract 
for  work  on  a  naval  vessel  (other  than  new  construc- 
tion) entered  into  after  the  end  of  the  90-day  period 
beginning  on  the  date  of  the  enactment  of  this  Act 
[Nov.  29, 1989].** 

§7312.  Repair  or  maintenance  of  naval  vessels: 
progress  payments  under  certain  contracts 

(a)  The  Secretary  of  the  Navy  shall  provide 
that  the  rate  for  progress  pajnnents  on  naval 
ship  contracts  to  which  this  section  applies 
shall  be  not  less  than— 

(1)  95  percent,  in  the  case  of  firms  consid- 
ered to  be  small  businesses,  and 

(2)  90  percent,  in  the  case  of  all  other  firms. 

(b)  This  section  applies  to  any  contract 
awarded  by  the  Secretary  of  the  Navy  for 
repair,  maintenance,  or  overhaul  of  a  naval 
vessel. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1612,  Nov.  29, 1989,  103  Stat.  1601.) 

Amendbcents 

1989— Subsec.  (a).  Pub.  L.  101-189,  §  1612(1),  substi- 
tuted "95  percent"  for  "90  percent"  in  par.  (1)  and  "90 
percent"  for  "85  percent"  in  par.  (2). 

Subsec.  (b).  Pub.  L.  101-189,  §  1612(2),  struck  out 
"(other  than  a  nuclear-powered  vessel)  for  work  re- 
quired to  be  performed  in  one  year  or  less"  after 
"naval  vessel". 

§  7313.  Ship  overhaul  work:  availability  of  appropria- 
tions for  unusual  cost  overruns  and  for  changes 
in  scope  of  work 

Prior  Provisions 

Another  section  7313  of  this  title  was  reniunbered 
section  7314. 

§7314.  Overhaul  of  naval  vessels:  competition  be- 
tween public  and  private  shipyards 

The  Secretary  of  the  Navy  should  ensure,  in 
any  case  in  which  the  Secretary  awards  a 
project  for  repair,  alteration,  overhaul,  or  con- 
version of  a  naval  vessel  following  competition 
between  public  and  private  shipyards,  that  each 
of  the  following  criteria  is  met: 

(1)  The  bid  of  any  public  shipyard  for  the 
award  includes— 

(A)  the  full  costs  to  the  United  States  as- 
sociated with  future  retirement  benefits  of 
civilian  employees  of  that  shipyard  consist- 
ent with  computation  methodology  estab- 
lished by  Office  of  Management  and 
Budget  Circular  A-76;  and 

(B)  in  a  case  in  which  equal  access  to  the 
Navy  supply  system  is  not  allowed  to  public 
and  private  shipyards,  a  pro  rata  share  of 
the  costs  of  the  Navy  supply  system. 

(2)  Costs  applicable  to  oversight  of  the  con- 
tract by  the  appropriate  Navy  supervisor  of 
shipbuilding,  conversion,  and  repair  are  added 


to  the  bid  of  any  private  shipyard  for  the  pur- 
pose of  comparability  analysis. 

(3)  The  award  is  made  using  the  results  of 
the  comparability  analysis. 

(Added  Pub.  L.  100-456,  div.  A,  title  XII, 
§  1225(a)(1),  Sept.  29,  1988,  102  Stat.  2054, 
§  7313;  renumbered  §  7314,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1622(a),  Nov.  29,  1989,  103  Stat. 
1604.) 

AMENBBdENTS 

1989— Pub.  L.  101-189  renumbered  section  7313  of 
this  title  as  this  section. 

Effective  Date 

Section  1225(b)  of  Pub.  L.  100-456  provided  that: 
"Section  7313  [now  7314]  of  title  10,  United  States 
Code,  as  added  by  subsection  (a),  applies  to  any  award 
by  the  Secretary  of  the  Navy  made  after  the  end  of 
the  30-day  period  beginning  on  the  date  of  the  enact- 
ment of  this  Act  [Sept.  29,  1988]  for  repair,  alteration, 
overhaul,  or  conversion  of  a  naval  vessel  following 
competition  between  public  and  private  shipyards." 

CHAPTER  635— NAVAL  AIRCRAFT 

Sec. 

7345.        Navy  aircraft  requirements:  annual  report. 

Amendbients 

1989— Pub.  L.  101-189.  div.  A,  title  I,  §  153(a)(2),  Nov. 
29, 1989, 103  Stat.  1387,  added  item  7345. 

§  7345.  Navy  aircraft  requirements:  annual  report 

(a)  Not  later  than  September  1  of  each  year, 
the  Secretary  of  the  Navy  shall  submit  to  the 
Committees  on  Armed  Services  and  the  Com- 
mittees on  Appropriations  of  the  Senate  and 
House  of  Representatives  a  report  addressing 
the  current  and  projected  aircrait  requirements 
of  the  Navy  and  the  plans  of  the  Navy  for  air- 
craft acquisition  and  modernization. 

(b)  Each  such  report  shall  cover  at  least  the 
next  10  years  and  shall  specify  the  following: 

(1)  The  number  of  aircraft,  by  tjrpe,  re- 
quired to  fully  equip  the  current  and  project- 
ed force  structure  of  the  Navy  and  the 
Marine  Corps. 

(2)  The  current  and  projected  inventory  of 
each  type  of  aircraft. 

(3)  The  current  average  age  of  (A)  all  Navy 
and  Marine  Corps  aircraft,  (B)  all  Navy  and 
Marine  Corps  combat  aircraft,  and  (C)  all  car- 
rier-based combat  aircraft. 

(4)  A  list  of  planned  and  programmed  air- 
craft acquisition  programs  and  major  aircraft 
modernization  programs,  specifying  (A)  the 
approximate  numbers  of  aircraft  involved  in 
each  program,  (B)  the  estimated  fiscal  year  in 
which  each  program  will  begin  and  end,  and 
(C)  the  estimated  total  cost  for  each  program. 

(Added  Pub.  L.  101-189,  div.  A,  title  I, 
§  153(a)(1),  Nov.  29,  1989,  103  Stat.  1387.) 

Initial  Report  on  Navy  Aircraft  Requirements 

Section  153(b)  of  Pub.  L.  101-189  provided  that:  "Not 
later  than  February  1,  1990,  the  Secretary  of  the  Navy 
shall  submit  to  the  congressional  defense  committees 
a  report  containing  the  information  specified  in  sec- 
tion 7345  of  title  10,  United  States  Code,  as  added  by 
subsection  (a)." 
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CHAPTER  641— NAVAL  PETROLEUM  RESERVES 

Sec. 

7434.        Annual  report  to  Armed  Services  Commit- 
tees, 

Amendments 

1990— Pub.  L.  101-510.  div.  A,  title  XIII,  §  1331(9), 
Nov.  5,  1990,  104  Stat.  1673,  amended  item  7434  gener- 
ally, substituting  "Annual  report**  for  "Quarterly  re- 
ports*'. 

§  7422.  Administration 

ISee  main  edition  for  text  ofia)  and  (6)] 

(c)  ISee  main  edition  for  text  of  (1)1 
(2)  After  April  5,  1982,  the  President  may 
extend  the  period  of  production  in  the  case  of 
any  naval  petroleum  reserve  for  additional  peri- 
ods of  not  to  exceed  three  years  each— 

ISee  main  edition  for  text  of  (A)! 

(B)  after  the  President  submits  to  the  Con- 
gress, at  least  180  days  before  the  expiration 
of  the  current  production  period  prescribed 
by  this  section,  or  any  extension  thereof,  a 
copy  of  the  report  made  to  him  on  such  inves- 
tigation together  with  a  certification  by  him 
that  continued  production  from  such  naval 
petroleum  reserve  is  in  the  national  interest; 
and 

iSee  main  edition  for  text  ofiOl 

(As  amended  Nov.  29, 1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1622(f)(2),  103  Stat.  1605.) 

Amendbosnts 

1989— Subsec.  (c)(2)(B).  Pub.  L.  101-189  substituted 
"180  days  before"  for  "one  himdred  eighty  days  prior 
to**. 

Availability  of  Revenues  From  Sale  of  Natural 
Gas  for  Use  in  Gas  Protection  Activity 

Pub.  L.  101-512,  title  II,  Nov.  5.  1990.  104  Stat.  1947. 
provided:  "That,  notwithstanding  any  other  provision 
of  law.  revenues  received  from  the  sale  of  natural  gas 
after  the  date  of  enactment  of  this  Act  [Nov.  5.  1990] 
from  wells  drilled  or  communitized  in  fiscal  year  1990 
and  thereafter  as  part  of  gas  protection  activity  at  the 
Naval  Oil  Shale  Reserves  shall  be  deposited  in  this  ac- 
count, to  remain  available  until  expended,  for  use  in 
further  gas  protection  activity". 

§  7427.  Cooperative  or  unit  plans  in  the  naval  petro- 
leum reserves 

Ex.  Ord.  No.  12784.  Delegation  of  Authority 
Regarding  Naval  Petrolextm  and  Oil  Shale  Reserves 

Ex.  Ord.  No.  12784,  Dec.  19.  1991.  56  P.R.  66339.  pro- 
vided: 

By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States  of 
America,  including  section  301  of  title  3  and  sections 
7427  and  7428  of  title  10  of  the  United  States  Code, 
and  in  order  to  meet  the  goals  and  requirements  of 
the  Naval  Petroleum  and  Oil  Shale  Reserves,  it  is 
hereby  ordered  as  follows: 

Section  1.  The  functions  vested  in  the  President  by 
sections  7427  and  7428  of  title  10  of  the  United  States 
Code  are  delegated  to  the  Secretary  of  Energy. 

Sec.  2.  On  or  before  June  30,  1994,  the  Secretary  of 
Energy  shall  prepare  and  submit  to  the  President  a 
comprehensive  report  of  the  agreements  and  programs 
executed  imder  the  authority   granted  imder  this 


order.  The  authority  delegated  herein  expires  on  Oc- 
tober 2.  1994. 

George  Bush. 
§  7428.  Agreements  and  leases:  provision  for  change 

Delegation  of  Functions 

For  temporary  delegation  of  f imctlons  of  President 
under  this  section,  see  Ex.  Ord.  No.  12784.  Dec.  19, 
1991,  56  F.R.  66339,  set  out  as  a  note  under  section 
7427  of  this  title. 

§  7431.  Requirements  as  to  consultation  and  approval 

Contract  for  Studies  of  Potential  Transfer  Out 
OF  Federal  Control  of  Facilities  and  Functions 
AT  Elk  Hills  and  Teapot  Dome;  Restrictions 

Pub.  L.  101-45,  title  I,  §  501.  June  30.  1989,  103  Stat. 
103.  provided  that:  "No  funds  appropriated  or  made 
available  heretofore  or  hereafter  imder  this  or  any 
other  Act  may  be  used  by  the  executive  branch  to  con- 
tract with  organizations  outside  the  Department  of 
Energy  to  perform  studies  of  the  potential  transfer 
out  of  Federal  ownership,  management  or  control  by 
sale,  lease,  or  other  disposition.  In  whole  or  In  part, 
the  facilities  and  functions  of  Naval  Petroleum  Re- 
serve Numbered  1  (Elk  Hills),  located  In  Kern  County, 
Callfomla.  established  by  Executive  order  of  the 
President,  dated  September  2. 1912,  and  Naval  Petrole- 
um Reserve  Numbered  3  (Teapot  Dome),  located  In 
Wyoming,  established  by  Executive  order  of  the  Presi- 
dent, dated  April  30.  1915:  Provided,  That  the  negotia- 
tion of  changes  to  the  unit  plan  contract  with  Chev- 
ron which  governs  operation  of  Elk  Hills,  where  the 
purpose  of  the  changes  Is  to  prepare  for  the  divesti- 
ture of  the  Reserve.  Is  prohibited.'* 

§  7434.  Annual  report  to  Armed  Services  Committees 

The  Secretary  shall  submit  to  the  Commit- 
tees on  Armed  Services  of  the  Senate  and 
House  of  Representatives  an  annual  report  on 
the  production  from  the  naval  petroleum  re- 
serves during  the  preceding  calendar  year.  Each 
such  report  shall  be  submitted  within  30  days 
after  the  end  of  a  fiscal  year. 

(As  amended  Nov.  5.  1990,  Pub.  L.  101-510,  div. 
A.  title  XIII,  1 1311(7),  104  Stat.  1670.) 

Amendments 

1990— Pub.  L.  101-510  substituted  "Annual  report" 
for  "Quarterly  reports"  In  section  catchllne  and 
amended  text  generally.  Prior  to  amendment,  text 
read  as  follows:  "Within  thirty  days  after  the  close  of 
each  quarter,  the  Secretary  shall  report  to  the  Com- 
mittees on  Armed  Services  of  the  Senate  and  House  of 
Representatives  the  production  from  the  naval  petro- 
leum reserves  during  the  preceding  quarter." 


CHAPTER  643— CIVILIAN  EMPLOYEES 


Sec. 
7478. 


Naval  War  CoUege  and  Marine  Corps  Com- 
mand and  Staff  CoUege:  clvUlan  faculty 
members. 

Amendments 

1989— Pub.  L.  101-189.  div.  A.  title  XI.  §  1124(c)(2). 
Nov.  29.  1989.  103  Stat.  1559.  substituted  "Naval  War 
CoUege  and  Marine  Corps  Command  and  Staff  Col- 
lege: clvlUan  faculty  members"  for  "Naval  War  Col- 
lege: emplojrment  of  clvUlan  professors;  compensa- 
tion" In  Item  7478. 
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§7478.  Naval  War  College  and  Marine  Corps  Com- 
mand and  Staff  College:  civilian  faculty  members 

(a)  Authority  op  Secretary.— The  Secretary 
of  the  Navy  may  employ  as  many  civilians  as 
professors,  instructors,  and  lecturers  at  a  school 
of  the  Naval  War  College  or  at  the  Marine 
Corps  Command  and  Staff  College  as  the  Sec- 
retary considers  necessary. 

(b)  C02a»ENSATI0N  OF  FACULTY  MEMBERS.— The 

compensation  of  persons  employed  under  this 
section  shall  be  as  prescribed  by  the  Secretary. 

(c)  Application  to  Certain  Faculty  Mem- 
bers.—This  section  shall  not  apply  with  respect 
to  professors,  instructors,  and  lecturers  em- 
ployed at  a  school  of  the  Naval  War  College  or 
at  the  Marine  Corps  Command  and  Staff  Col- 
lege if  the  duration  of  the  principal  course  of 
instruction  offered  at  the  school  or  college  in- 
volved is  less  than  10  months. 

(As  amended  Nov.  29, 1989,  Pub.  L.  101-189.  div. 
A,  title  XI,  §  1124(c)(1),  103  Stat.  1559.) 

Amendments 

1989— Pub.  L.  101-189  substituted  "Naval  War  Col- 
lege and  Marine  Corps  Command  and  Staff  College:  ci- 
vilian faculty  members"  for  "Naval  War  College:  em- 
ployment of  civiUan  professors;  compensation''  as  sec- 
tion catchline  and  amended  text  generally.  Prior  to 
amendment,  text  read  as  f  oUows: 

"(a)  The  Secretary  of  the  Navy  may  employ  as  many 
civUians  as  professors,  instructors,  and  lecturers  at  the 
Naval  Wbx  CoUege  as  he  considers  necessary. 

"(b)  The  compensation  of  persons  employed  under 
this  section  is  as  prescribed  by  the  Secretary. 

"(c)  The  Secretary,  to  the  extent  he  considers 
proper,  may  delegate  the  authority  conferred  by  this 
section  to  any  person  in  the  Department  of  the  Navy, 
with  or  without  the  authority  to  make  successive 
redelegations.'* 

CHAPTER  649— QUARTERS,  UTILITIES,  AND 
RELATED  SERVICES 

§7572.  Quarters:  accommodations  in  place  of  for 
members  on  sea  duty 

iSee  main  edition  for  text  ofia)! 

(b)(1)  Under  such  regulations  as  the  Secre- 
tary prescribes,  a  member  of  a  uniformed  serv- 
ice on  sea  duty  who  is  deprived  of  quarters  on 
board  ship  because  of  repairs  or  because  of 
other  conditions  that  maJce  the  member's  quar- 
ters uninhabitable  and  for  whom  it  is  impracti- 
cable to  furnish  accommodations  under  subsec- 
tion (a)  may  be  reimbursed  for  expenses  in- 
curred in  obtaining  quarters  in  an  amount  not 
more  than  the  total  of — 

(A)  the  basic  allowance  for  quarters  payable 
to  a  member  of  the  same  pay  grade  without 
dependents  for  the  period  during  which  the 
member  is  deprived  of  quarters  on  board  ship; 
and 

(B)  the  variable  housing  allowance  that 
could  be  paid  to  a  member  of  the  same  pay 
grade  under  section  403a  of  title  37  at  the  lo- 
cation where  the  member  is  deprived  of  quar- 
ters on  board  ship  for  the  period  during 
which  the  member  is  deprived  of  quarters  on 
board  ship. 

(2)  A  member  entitled  to  receipt  of  basic  al- 
lowance for  quarters  may  not  be  reimbursed  for 


expenses  imder  this  subsection  when  deprived 
of  quarters  on  board  ship  at  a  location  at  which 
the  member  can  reside  with  such  member's  de- 
pendents. 

(3)  The  total  amount  of  reimbiu-sement  imder 
this  subsection  may  not  exceed  $1,657,000  for 
each  of  the  fiscal  years  1987  through  1992. 

(4)  The  authority  provided  under  this  subsec- 
tion shall  expire  on  September  30, 1992. 

iSee  main  edition  for  text  of(c)l 

(d)(1)  After  the  expiration  of  the  authority 
provided  in  subsection  (b),  an  officer  of  the 
naval  service  on  sea  duty  who  is  deprived  of 
quarters  on  board  ship  because  of  repairs  or  be- 
cause of  other  conditions  that  make  the  offi- 
cer's quarters  iminhabitable  may  be  reimbursed 
for  expenses  incurred  in  obtaining  quarters  if  it 
is  impracticable  to  furnish  the  officer  with  ac- 
commodations under  subsection  (a). 

(2)  The  total  amount  that  an  officer  may  be 
reimbursed  under  this  subsection  may  not 
exceed  an  amount  equal  to  the  basic  allowance 
for  quarters  of  an  officer  of  that  officer's  grade. 

(3)  This  subsection  shall  not  apply  to  an  offi- 
cer who  is  entitled  to  basic  allowance  for  quar- 
ters. 

(4)  The  Secretary  may  prescribe  regulations 
to  carry  out  this  subsection. 

(As  amended  Dec.  5,  1991,  Pub.  L.  102-190,  div. 
A,  title  VI,  §  607(a),  (b),  105  Stat.  1375.) 

Amendiients 

1991— Subsec.  (b).  Pub.  L.  102-190,  §  607(a),  amended 
subsec.  to  read  as  in  effect  on  Sept.  30, 1991,  in  par.  (3) 
struck  out  "$1,421,000  for  fiscal  year  1986  and"  after 
"may  not  exceed"  and  substituted  "1992"  for  "1991", 
and  added  par.  (4). 

Subsec.  (d).  Pub.  L.  102-190,  §  607(b),  added  subsec. 
(d). 

Effective  Date  of  1991  Amendment 

Section  607(c)  of  Pub.  L.  102-190  provided  that: 
"The  amendment  made  by  subsection  (a)  [amending 
this  section]  shaU  apply  with  respect  to  members  of 
the  uniformed  services  who  perform  sea  duty  on  or 
after  October  1, 1991." 

CHAPTER  651— SHIPS'  STORES  AND 
COMMISSARY  STORES 


Sec. 
7604. 


Ships'  stores:  sale  of  goods  and  services. 
Amendments 


1990— Pub.  L.  101-510,  div.  A,  title  III,  §  329(a)(2), 
Nov.  5,  1990,  104  Stat.  1534.  amended  item  7604  gener- 
aUy,  substituting  "Ships'  stores:  sale  of  goods  and  serv- 
ices" for  "Profits:  ships'  stores". 

§  7603.  Sales:  veterans  under  treatment 

A  person  who  has  been  separated  honorably 
or  imder  honorable  conditions  from  the  Army, 
the  Navy,  the  Air  Force,  or  the  Marine  Corps 
and  who  is  receiving  care  and  medical  treat- 
ment from  the  Public  Health  Service  or  the  De- 
partment of  Veterans  Affairs  may  buy  subsist- 
ence supplies  and  other  supplies,  except  articles 
of  imiform,  from  the  Navy  and  the  Marine 
Corps  at  prices  charged  members  of  the  naval 
service. 
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(As  amended  Nov.  29, 1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1621(a)(1),  103  Stat.  1602.) 

Amendments 

1989~Pub.  K  101-189  substituted  ''Department  of 
Veterans  Affairs"  for  "Veterans'  Administration*'. 

§  7604.  Ships'  stores:  sale  of  g:oods  and  services 

Under  such  regulations  and  at  such  prices  as 
the  Secretary  of  the  Navy  may  prescribe,  the 
Secretary  may  provide  for  the  sale  of  goods  and 
services  from  ships'  stores  to  members  of  the 
naval  service  and  to  such  other  persons  as  pro- 
vided by  law. 

(Added    Pub.    L.    101-510,    div.    A,    title    III, 
§  329(a)(1),  Nov.  5, 1990, 104  Stat.  1534.) 

Prior  Provisions 

A  prior  section  7604,  acts  Aug.  10, 1956,  ch.  1041,  70A 
Stat.  471;  Nov.  2,  1966,  Pub.  K  89-718,  §  44,  80  Stat. 
1120,  which  related  to  profit  on  sales  from  ships' 
stores,  was  repealed  by  Pub.  L.  101-510,  div.  A,  title 
III,  §  329(a)(1),  Nov.  5, 1990, 104  Stat.  1534. 

Regulations 

Section  329(a)(3)  of  Pub.  L.  101-510  provided  that: 
"The  regulations  required  to  be  prescribed  under  sec- 
tion 7604  of  title  10,  United  States  Code  (as  amended 
by  paragraph  (D),  shaU  be  first  prescribed  not  later 
than  90  days  after  the  date  of  the  enactment  of  this 
Act  [Nov.  5, 19901." 

CHAPTER  653— CLAIMS 
§  7622.  Admiralty  claims  against  the  United  States 

iSee  main  edition  for  text  o/(a)  and  (6)] 

(c)  In  any  case  where  the  amount  to  be  paid 
is  not  more  than  $100,000,  the  Secretary  may 
delegate  his  authority  imder  this  section  to  any 
person  designated  by  him. 

ISee  main  edition  for  text  of  id)! 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1633, 103  Stat.  1608.) 

Amendbcents 

1989— Subsec.  (c).  Pub.  L.  101-189  substituted 
"$100,000"  for  "$10,000". 

§  7623.  Admiralty  claims  by  the  United  States 

ISee  main  edition  for  text  of  (a)  and  (6)] 

(c)  In  any  case  where  the  amount  to  be  re- 
ceived by  the  United  States  is  not  more  than 
$100,000,  the  Secretary  may  delegate  his  au- 
thority under  this  section  to  any  person  desig- 
nated by  him. 

ISee  main  edition  for  text  of  id)  and  (e)] 

(As  amended  Nov.  29, 1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1633, 103  Stat.  1608.) 

Amendbcents 

1989— Subsec.  (c).  Pub.  L.  101-189  substituted 
"$100,000"  for  "$10,000". 


Subtitle  D— Air  Force 

PART  I— ORGANIZATION 

CHAPTER  803~DEPARTM£NT  OF  THE  AIR 
FORCE 

§  8013.  Secretary  of  the  Air  Force 

Order  of  Succession 

For  order  of  succession  in  event  of  death,  disability, 
or  resignation  of  Secretary,  see  Ex.  Ord.  No.  12787, 
Dec.  31.  1991.  57  F.R.  517.  set  out  as  a  note  under  sec- 
tion 3347  of  Title  5.  Government  Organization  and 
Employees. 

§  8014.  Office  of  the  Secretary  of  the  Air  Force 

ISee  main  edition  for  text  ofia)  to  (e)] 

(f )  iSee  main  edition  for  text  ofil)  to  (4)] 
C(5)  Repealed.  Pub.  L.  101-189,  div.  A.  title  VI. 
§  652(a)(4),  Nov.  29,  1989,  103  Stat.  1461.] 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VI, 
I  652(a)(4),  Nov.  29,  1989,  103  Stat.  1461.) 

Amendments 

1989— Subsec.  (f)(5).  Pub.  L.  101-189  struck  out  par. 
(5)  which  read  as  foUows:  "The  limitations  in  para- 
graphs (1).  (2),  and  (3)  do  not  apply  before  October  1, 
1988." 

§  8015.  Under  Secretary  of  the  Air  Force 

Order  of  Succession 

For  order  of  succession  in  event  of  death.  disabUity. 
or  resignation  of  Secretary,  see  Ex.  Ord.  No.  12787. 
Dec.  31,  1991,  57  P.R.  517.  set  out  as  a  note  under  sec- 
tion 3347  of  Title  5,  Government  Organization  and 
Employees. 

§  8016.  Assistant  Secretaries  of  the  Air  Force 

Order  of  Succession 

For  order  of  succession  in  event  of  death,  disability, 
or  resignation  of  Secretary,  see  Ex.  Ord.  No.  12787, 
Dec.  31,  1991.  57  F.R.  517.  set  out  as  a  note  under  sec- 
tion 3347  of  Title  5.  Government  Organization  and 
Employees. 

§8017.  Secretary  of  the  Air  Force:  successors  to 
duties 

Order  of  Succession 

For  order  of  succession  in  event  of  death,  disability, 
or  resignation  of  Secretary,  see  Ex.  Ord.  No.  12787, 
Dec.  31.  1991.  57  F.R.  517,  set  out  as  a  note  under  sec- 
tion 3347  of  Title  5,  Government  Organization  and 
Employees. 

CHAPTER  807— THE  AIR  FORCE 

§8067.  Designation:  officers  to  perform  certain  pro- 
fessional functions 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  2128,  8036, 
8081.  8579.  8848  of  this  title. 
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PART  II— PERSONNEL 


CHAPTER  831— STRENGTH 


Sec. 
[8202. 


Repealed.] 


AscENDBoarrs 


1990— Pub.  L.  101-510,  div.  A,  title  IV,  §  403(b)(3)(B), 
Nov.  5.  1990,  104  Stat.  1545,  struck  out  item  8202  "Air 
Force:  strength  in  grade;  general  officers". 

[§8202.  Repealed.  Pub.  L.  101-510,  div.  A,  title  lY, 
§  403(b)(3)(A),  Nov.  5, 1990, 104  Stat.  1545] 

Section,  acts  Aug.  10,  1956,  ch.  1041,  70A  Stat.  498; 
Sept.  2,  1958,  Pub.  L.  85-861,  §  1(158),  72  Stat.  1514; 
Dec.  28,  1967,  Pub.  L.  90-228,  §  1(4),  (5),  81  Stat.  745; 
Dec.  12,  1980,  Pub.  L.  96-513,  title  II,  §  203(b),  94  Stat. 
2879,  related  to  authorized  strength  of  Air  Force  in 
general  officers  on  active  duty. 

§  8210.  Regular  Air  Force:  strength  in  grade;  general 
officers 

(a)  Subject  to  section  526  of  this  title,  the  au- 
thorized strength  of  the  Regular  Air  Force  in 
general  officers  on  the  active-duty  list  is  75/ 
10,000  of  the  authorized  strength  of  the  Regu- 
lar Air  Force  in  commissioned  officers  on  the 
active-duty  list.  Of  this  authorized  strength, 
not  more  than  one-half  may  be  in  a  regular 
grade  above  brigadier  general. 

ISee  main  edition  for  text  of(b)  and  (c)] 

(As  amended  Dec.  5,  1991,  Pub.  L.  102-190,  div. 
A,  title  X,  §  1061(a)(23)(A),  105  Stat.  1473.) 

Amendments 

1991— Subsec.  (a).  Pub.  L.  102-190  substituted  "sec- 
tion 526'*  for  "section  8202(a)". 

§  8218.  Reserves:  strength  in  grade;  general  ofHcers  in 
an  active  status 

The  authorized  strength  of  the  Air  Force  in 
reserve  general  officers  in  an  active  status,  ex- 
clusive of  those  serving  as  adjutants  general  or 
assistant  adjutants  general  of  a  State  or  Terri- 
tory, Puerto  Rico,  or  the  District  of  Columbia, 
those  serving  in  the  National  Guard  Bureau, 
and  those  counted  imder  section  526  of  this 
title,  is  157. 

(As  amended  Pub.  L.  102-190,  div.  A,  title  X, 
§  1061(a)(23)(B),  Dec.  5, 1991, 105  Stat.  1473.) 

AlfENDMENTS 

1991— Pub.  L.  102-190  substituted  "section  526"  for 
"section  8202". 

CHAPTER  833— ENLISTMENTS 

§8252.  Regular  Air  Force:  gender-free  basis  for  ac- 
ceptance of  original  enlistments 

References  in  Text 

Section  8549  of  this  title,  referred  to  in  subsec.  (b), 
was  repealed  by  Pub.  L.  102-190,  div.  A,  title  V, 
§  531(a)(1),  Dec.  5, 1991, 105  Stat.  1365. 


CHAPTER  837— APPOINTMENTS  AS  RESERVE 
OFFICERS 

§8353.  Commissioned  officers:  service  credit  upon 
original  appointment 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  123,  689,  2121, 
8358,  8359,  8366,  8396  of  this  title. 

§8359.  Commissioned  officers:  original  appointment; 
determination  of  grade 

iSee  main  edition  for  text  of  (a)! 

(b)  In  the  case  of  a  person  who  is  originally 
appointed  as  a  reserve  officer  of  the  Air  Force 
with  a  designation  as  a  medical  officer  during 
the  period  begiiming  on  October  1,  1983,  and 
ending  on  September  30,  1992,  and  who  is  cred- 
ited with  service  under  section  8353  of  this  title, 
the  commissioned  grade  in  which  that  person  is 
appointed  (based  on  the  service  credited  under 
that  section)  shall  be  determined  as  follows: 

iSee  main  edition  for  text  ofil)  to  (4);  (c)] 

(As  amended  Pub.  L.  101-189,  div.  A,  title  V, 
§  503(a),  Nov.  29,  1989,  103  Stat.  1437.) 

Amendments 

1989— Subsec.  (b).  Pub.  L.  101-189  substituted  "Sep- 
tember 30, 1992"  for  "September  30, 1989". 

§  8380.  Commissioned  officers:  promotion  of  reserve 
commissioned  officers  on  active  duty  and  not  on 
the  active  duty  list 

ISee  main  edition  for  text  of  {a)  to  (c)] 

(d)  The  authority  to  promote  officers  imder 
this  section  shall  expire  on  September  30,  1992. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  V, 
§  503(b)(1),  Nov.  29,  1989,  103  Stat.  1437.) 

Amendbients 

1989— Subsec.  (d).  Pub.  L.  101-189  substituted  "Sep- 
tember 30, 1992"  for  "September  30,  1989". 

Date  of  Rank  for  Certain  Appointments 

For  date  of  rank  of  certain  Reserve  officers  appoint- 
ed to  a  higher  reserve  grade  on  or  after  Nov.  29,  1989, 
see  section  502(b)(2),  (3)  of  Pub.  L.  101-189,  set  out  as 
a  note  under  section  3380  of  this  title. 

CHAPTER  839— TEMPORARY  APPOINTMENTS 
§  8446.  Retention  on  active  duty 

The  President  may  retain  on  active  duty  a 
disabled  officer  imtil— 

(1)  the  physical  condition  of  the  officer  is 
such  that  the  officer  will  not  be  further  bene- 
fited by  retention  in  a  military  hospital  or  a 
medical  facility  of  the  Department  of  Veter- 
ans Affairs;  or 

(2)  the  officer  is  processed  for  physical  dis- 
ability benefits  provided  by  law. 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1621(a)(10),  103  Stat.  1603;  Apr. 
6,  1991,  Pub.  L.  102-25,  title  VII,  §  701(j)(6),  105 
Stat.  116.) 
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1991— Par.  (2).  Pub.  L.  102-25  struck  out  "as"  before 
"provided  by  law". 

1989— Pub.  L.  101-189  amended  section  generally. 
Prior  to  amendment,  section  read  as  follows:  "Not- 
withstanding any  other  provision  of  law,  the  President 
may  retain  on  active  duty  any  disabled  officer  until 
his  physical  condition  is  such  that  he  will  not  be  fur- 
ther benefited  by  retention  in  a  military  or  Veterans' 
Administration  hospital  or  until  he  is  processed  for 
physical  disability  benefits  provided  by  law." 

CHAPTER  841-ACTIVE  DUTY 
§  8500.  Air  National  Guard  in  Federal  service:  call 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  101,  115  of  this 
title;  title  5  section  6323. 

CHAPTER  843— SPECIAL  APPOINTMENTS, 
ASSIGNMENTS,  DETAILS,  AND  DUTIES 


Sec. 
[8549. 


Repealed.] 


Amendbcents 


1991— Pub.  L.  102-190.  div.  A,  title  V,  §  531(a)(2), 
Dec.  5.  1991,  105  Stat.  1365.  struck  out  item  8549 
"Duties:  female  members;  limitations". 

[§8549.  Repealed.  Pub.  L.  102-190,  div.  A,  title  V, 
§  531(a)(1),  Dec.  5, 1991, 105  Stat.  1365] 

Section,  act  Aug.  10,  1956,  ch.  1041,  70A  Stat.  528, 
prohibited  assignment  of  female  members,  except 
those  designated  under  section  8067.  to  duty  in  air- 
craft engaged  in  combat  missions. 

CHAPTER  849— MISCELLANEOUS 
PROHIBITIONS  AND  PENALTIES 

§  8634.  Air  Force  band:  may  not  be  paid  for  perform- 
ance outside  air  base 

(a)  Prohibition.— Except  as  provided  in  sub- 
section (b),  no  Air  Force  band  or  member  there- 
of may  receive  remuneration  for  furnishing 
music  outside  the  limits  of  an  air  base  in  com- 
petition with  local  clvUian  musicians. 

(b)  RECORDiNGS.—d)  Any  Air  Force  band  des- 
ignated as  a  special  band  may  produce  record- 
ings for  commercial  sale. 

(2)  Amoimts  received  as  proceeds  from  the 
sale  of  any  such  recordings  may  be  credited  to 
applicable  appropriations  of  the  Department  of 
the  Air  Force  for  expenses  of  Air  Force  bands, 

(3)  The  Secretary  of  the  Air  Force  shall  pre- 
scribe regulations  governing  the  accoimting  of 
such  proceeds. 

(As  amended  Nov.  5.  1990.  Pub.  L.  101-510,  div. 
A,  title  III.  §  327(c),  104  Stat.  1532.) 

Amendbients 

1990~Pub.  L.  101-510  designated  existing  provisions 
as  subsec.  (a),  inserted  heading^  substituted  "Except  as 
provided  in  subsection  (b).  no"  for  "No",  and  added 
subsec.  (b). 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  section  974  of  this  title. 


CHAPTER  863— SEPARATION  OR  TRANSFER  TO 
RETIRED  RESERVE 

§  8853.  Computation  of  years  of  service 

Effective  and  Termination  Dates  of  1983 
Amendbsent 

Amendment  by  Pub.  L.  98-94  effective  for  the  period 
beginning  Oct.  1,  1983,  and  ending  Sept.  30,  1992.  see 
section  1016(d)  of  Pub,  L.  98-94,  as  amended,  set  out  as 
a  note  imder  section  3360  of  this  title. 

§  8855.  Retention  in  active  status  of  certain  officers 

ISee  main  edition  for  text  of  (a)  and  (5)3 

(c)(1)  Except  as  provided  in  paragraph  (2),  an 
officer  may  not  be  retained  in  an  active  status 
under  this  section  later  than  the  date  on  which 
the  officer  becomes  68  years  of  age  (or,  in  the 
case  of  an  officer  who  is  designated  as  a  chap- 
lain, 60  years  of  age). 

(2)  The  Secretary  of  the  Air  Force  may  retain 
an  officer  (other  than  an  officer  who  is  desig- 
nated as  a  chaplain)  in  an  active  status  under 
this  section  after  the  date  on  which  the  officer 
becomes  68  years  of  age  if  the  Secretary  deter- 
mines that  continued  retention  is  necessary  for 
the  needs  of  the  Air  Force. 

(d)  Subsection  (a)(1)  of  section  324  of  title  32 
shall  not  apply  to  an  officer  during  any  period 
in  which  the  officer  is  retained  in  an  active 
status  under  this  section. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  VII, 
§  710(c).  Nov.  29,  1989,  103  Stat.  1477.) 

Amendments 

1989— Subsec.  (c).  Pub.  L.  101-189.  §710(0(1),  desig- 
nated existing  provisions  as  par.  (1),  substituted 
"Except  as  provided  in  paragraph  (2),  an  officer"  for 
"An  officer"  and  "68  years  of  age"  for  "67  years  of 
age",  and  added  par.  (2). 

Subsec.  (d).  Pub.  L.  101-189,  §  710(c)(2),  added 
subsec.  (d). 

CHAPTER  867— RETIREMENT  FOR  LENGTH  OF 
SERVICE 

§  8911.  Twenty  years  or  more:  regular  or  reserve  com- 
missioned officers 

(a)  The  Secretary  of  the  Air  Force  may,  upon 
the  officer's  request,  retire  a  regular  or  reserve 
commissioned  officer  of  the  Air  Force  who  has 
at  least  20  years  of  service  computed  imder  sec- 
tion 8926  of  this  title,  at  least  10  years  of  which 
have  been  active  service  as  a  commissioned  offi- 
cer. 

(b)  The  Secretary  of  Defense  may  authorize 
the  Secretary  of  the  Air  Force,  during  the  five- 
year  period  beginning  on  October  1,  1990,  to 
reduce  the  requirement  under  subsection  (a) 
for  at  least  10  years  of  active  service  as  a  com- 
missioned officer  to  a  period  (determined  by 
the  Secretary  of  the  Air  Force)  of  not  less  than 
eight  years. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-610.  div. 
A,  title  V,  §  523(c),  104  Stat.  1562.) 

Amendments 

1990— Pub.  L.  101-510  designated  existing  provisions 
as  subsec,  (a)  and  added  subsec.  (b). 
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Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  274,  631,  632, 
637.  638,  638a,  1006, 1370, 1406,  8926  of  this  title. 

§  8925.  Computation  of  years  of  senrice:  voluntary  re- 
tirement; enlisted  members 

(a)  For  the  purpose  of  determining  whether 
an  enlisted  member  of  the  Air  Force  may  be  re- 
tired under  section  8914  or  8917  of  this  title, 
and  of  computing  his  retired  pay  imder  section 
8991  of  this  title,  his  years  of  service  are  com- 
puted by  adding  all  active  service  in  the  armed 
forces. 

iSee  main  edition  for  text  ofib)  and  (c)] 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  VI,  §  652(a)(6).  103  Stat.  1461.) 

Amendments 

1989— Subsec.  (a).  Pub.  L.  101-189  struck  out  "and 
service  computed  imder  section  8683  of  this  title" 
before  period  at  end. 

§  8926.  Computation  of  years  of  service:  voluntary  re- 
tirement; regular  and  reserve  commissioned  offi- 
cers 

(a)  For  the  purpose  of  determining  whether 
an  officer  of  the  Air  Force  may  be  retired 
under  section  8911.  8918,  or  8924  of  this  title, 
his  years  of  service  are  computed  by  adding— 

(1)  all  active  service  performed  as  a  member 
of  the  Army  or  the  Air  Force;  and 

(2)  all  service  in  the  Navy  or  Marine  Corps 
that  may  be  included  in  determining  the  eligi- 
bility of  an  officer  of  the  Navy  or  Marine 
Corps  for  retirement. 

ISee  main  edition  for  text  ofib)  and  (c)] 

(As  amended  Nov.  29. 1989,  Pub.  L.  101-189.  div. 
A.  title  VI,  §  652(a)(7),  103  Stat.  1461.) 

Amendbients 

1989-Subsec.  (a)(1).  Pub.  L.  101-189, 
5  652(a)(7)(A)(i),  inserted  "and"  after  semicolon  at 
end. 

Subsec.  (a)(2).  Pub.  L.  101-189,  §  652(a)(7)(A)(ii), 
substituted  period  for  semicolon  at  end. 

Subsec.  (a)(3),  (4).  Pub.  L.  101-189,  $  652(a)(7)(A)(Ui), 
struck  out  pars.  (3)  and  (4)  which  read  as  follows: 

"(3)  all  service  computed  under  section  8683  of  this 
title;  and 

"(4)  if  an  officer  of  the  Regular  Air  Force,  all  active 
service  performed  as  an  officer  of  the  Philippine  Con- 
stabulary." 

Subsec.  (d).  Pub.  L.  101-189,  §  652(a)(7)(B),  struclc 
out  subsec.  (d)  which  read  as  follows:  ''For  the  purpose 
of  determining  whether  an  Air  Force  nurse  or  medical 
specialist  may  be  retired  under  section  8911  of  this 
title,  all  service  computed  under  section  8683  of  this 
title,  shall  be  treated  as  if  it  was  service  as  a  commis- 
sioned officer." 


Sec. 
9021. 


CHAPTER  873— CIVILIAN  EMPLOYEES 

Air  University:  civilian  faculty  members. 
Amendments 


1989— Pub.  L.  101-189,  div.  A  title  XI,  §  1124(d)(2), 
Nov.  29, 1989, 103  Stat.  1560,  added  item  9021. 

§  9021.  Air  University:  civilian  faculty  members 

(a)  Authority  of  Secretary.— The  Secretary 
of  the  Air  Force  may  employ  as  many  civilians 


as  professors,  instructors,  and  lecturers  at  a 
school  of  the  Air  University  as  the  Secretary 
considers  necessary. 

(b)  Compensation  op  Faculty  Mebibers.- The 
compensation  of  persons  employed  imder  this 
section  shall  be  as  prescribed  by  the  Secretary. 

(c)  Application  to  Certain  Faculty  Mem- 
bers.—(1)  Except  as  provided  in  paragraph  (2). 
this  section  shall  apply  with  respect  to  persons 
who  are  selected  by  the  Secretary  for  employ- 
ment as  professors,  instructors,  and  lecturers  at 
a  school  of  the  Air  University  after  the  end  of 
the  90-day  period  beginning  on  the  date  of  the 
enactment  of  this  section. 

(2)  This  section  shall  not  apply  with  respect 
to  professors,  instructors,  and  lecturers  em- 
ployed at  a  school  of  the  Air  University  if  the 
duration  of  the  principal  course  of  instruction 
offered  at  that  school  is  less  than  10  months. 

(Added  Pub.  L.  101-189.  div.  A.  title  XI. 
§  1124(d)(1).  Nov.  29.  1989.  103  Stat.  1559.) 

References  in  Text 

The  date  of  the  enactment  of  this  section,  referred 
to  in  subsec.  (c)(1),  is  the  date  of  enactment  of  Pub.  L. 
101-189,  which  was  approved  Nov.  29, 1989. 

Prior  Provisions 

A  prior  section  9021,  act  Aug.  10,  1956,  ch.  1041,  70A 
Stat.  558,  which  related  to  appointments  in  profession- 
al and  scientific  service,  was  repealed  by  Pub.  L. 
85-861.  §  36B(30),  Sept.  2, 1958,  72  Stat.  1571. 

Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  title  5  section  5102. 

PART  III— TRAINING 

CHAPTER  901— TRAINING  GENERALLY 

Sec. 

9316.        Training  and  support  for  A-10  aircraft. 

Amendments 

1991— Pub.  L.  102-190,  div.  A,  title  X.  §  1061(a)(25), 
Dec.  5,  1991,  105  Stat.  1474,  struck  out  section  symbol 
before  "9316"  in  item  9316. 

1990—Pub.  L.  101-510,  div.  A,  title  XIV,  §  1439(d), 
Nov.  5, 1990, 104  Stat.  1689,  added  item  9316. 

§9314.  United  States  Air  Force  Institute  of  Tech- 
nology 

ISee  main  edition  for  text  of(a)l 

(b)  iSee  main  edition  for  text  ofiDl 
(2)  The  Secretary  shall  prescribe  regulations 
determining— 

ISee  main  edition  for  text  of(A)l 

(B)  pay  of  civilian  members  of  the  faculty, 
notwithstanding  chapter  53  of  title  5,  but  sub- 
ject to  the  limitation  set  out  in  section 
5306(e)  of  title  5. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-509,  title 
V,  §  529  [title  I,  §  106(b)(6)(C)],  104  Stat.  1427, 
1440.) 

Amendments 

1990— Subsec.  (b)(2)(B).  Pub.  L,  101-509  substituted 
"5306(e)"  for  "5308". 
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Effective  Date  of  1990  Amendaient 

Amendment  by  Pub.  L.  101-509  effective  on  such 
date  as  the  President  shall  determine,  but  not  earlier 
than  90  days,  and  not  later  than  180  days,  after  Nov.  5, 
1990,  see  section  529  [title  III,  §3053  of  Pub.  L. 
101-509,  set  out  as  a  note  under  section  5301  of  Title  5, 
Government  Organization  and  Employees. 

§  9316.  Training  and  support  for  A-10  aircraft 

The  Secretary  of  the  Air  Force  shall  provide 
each  military  department  with  flight  training, 
fleet  support,  and  depot  maintenance  with  re- 
spect to  all  A-10  aircraft  assigned  to  each  such 
department. 

(Added   Pub.    L.    101-510,    div.    A,    title    XIV, 
§  1439(c),  Nov.  5,  1990,  104  Stat.  1689.) 

CHAPTER  903-.UNITED  STATES  AIR  FORCE 
ACADEMY 

Sec. 

9336.        Permanent   professors;    director    of    admis- 
sions. 

AlIENDMENTS 

1989— Pub.  L.  101-189.  div.  A.  title  V,  §  515(b)(2). 
Nov.  29,  1989,  103  Stat.  1441,  substituted  "director  of 
admissions"  for  "registrar"  in  item  9336. 

§  9331.  Establishment;  Superintendent;  faculty 

[See  main  edition  for  text  ofia)! 

(b)  There  shall  be  at  the  Academy  the  follow- 
ing: 

ISee  main  edition  for  text  ofiDto  (5)] 

(6)  A  director  of  admissions. 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  V,  §  515(a)(1),  103  Stat.  1441.) 

Amendments 

1989— Subsec.  (b)(6).  Pub.  L.  101-189  substituted  "di- 
rector of  admissions"  for  "registrar". 

§9333.    Superintendent;    faculty:    appointment    and 
detail 

iSee  main  edition  for  text  o/(a)  and  (6)3 

(c)  The  director  of  admissions  of  the  Acade- 
my shall  be  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate,  and 
shall  perform  such  duties  as  the  Superintend- 
ent of  the  Academy  may  prescribe  with  the  ap- 
proval of  the  Secretary  of  the  Air  Force. 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  V,  §  515(a)(2),  103  Stat.  1441.) 

Amendments 

1989— Subsec.  (c).  Pub.  L.  101-189  substituted  "direc- 
tor of  admissions"  for  "registrar". 

§  9334.  Command  and  supervision 

ISee  main  edition  for  text  o/(a)] 

(b)  The  permanent  professors  and  the  direc- 
tor of  admissions  exercise  command  only  in  the 
academic  department  of  the  Academy. 

(As  amended  Nov.  29. 1989,  Pub.  L.  101-189,  div. 
A,  title  V,  §  515(a)(3),  103  Stat.  1441.) 


Amendments 

1989— Subsec.  (b).  Pub.  L.  101-189  substituted  "direc- 
tor of  admissions"  for  "registrar". 

§  9336.  Permanent  professors;  director  of  admissions 

iSee  main  edition  for  text  ofia)'\ 

(b)  A  person  appointed  as  director  of  admis- 
sions of  the  Academy  has  the  regular  grade  of 
lieutenant  colonel,  and,  after  he  has  served  six 
years  as  director  of  admissions,  has  the  regular 
grade  of  colonel.  However,  a  person  appointed 
from  the  Regular  Air  Force  has  the  regular 
grade  of  colonel  after  the  date  when  he  com- 
pletes six  years  of  service  as  director  of  admis- 
sions, or  after  the  date  on  which  he  would  have 
been  promoted  had  he  been  selected  for  promo- 
tion from  among  officers  in  the  promotion 
zone,  whichever  is  earlier. 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  V,  §  515(a)(4),  (b)(1).  103  Stat.  1441.) 

Amendments 

1989— Pub.  L.  101-189,  §  515(b).  substituted  "director 
of  admissions"  for  "registrar"  in  section  catchline. 

Subsec.  (b).  Pub.  L.  101-189.  §  515(a)(4).  substituted 
"director  of  admissions"  for  "registrar"  in  three 
places. 

§9342.  Cadets:  appointment;  numbers,  territorial  dis- 
tribution 

(a)  The  authorized  strength  of  Air  Force 
Cadets  of  the  Academy  is  as  follows: 

(1)  65  cadets  selected  in  order  of  merit  as  es- 
tablished by  competitive  examination  from 
the  children  of  members  of  the  armed  forces 
who  were  killed  in  action  or  died  of,  or  have  a 
service-connected  disability  rated  at  not  less 
than  100  per  centxmi  resulting  from  wounds 
or  injuries  received  or  diseases  contracted  in, 
or  preexisting  injury  or  disease  aggravated 
by,  active  service,  children  of  members  who 
are  in  a  "missing  status"  as  defined  in  section 
551(2)  of  title  37,  and  children  of  civilian  em- 
ployees who  are  in  "missing  status"  as  de- 
fined in  section  5561(5)  of  title  5.  The  deter- 
mination of  the  Department  of  Veterans  Af- 
fairs as  to  service  connection  of  the  cause  of 
death  or  disability,  and  the  percentage  at 
which  the  disability  is  rated,  is  binding  upon 
the  Secretary  of  the  Air  Force. 

ISee  main  edition  for  text  of  {2)  to  (7)3 

(8)  Two  cadets  from  Guam,  nominated  by 
the  Delegate  in  Congress  from  Guam. 

(9)  One  cadet  from  American  Samoa,  nomi- 
nated by  the  Delegate  in  Congress  from 
American  Samoa. 

Each  Senator,  Representative,  and  Delegate  in 
Congress,  including  the  Resident  Commissioner 
from  Puerto  Rico,  is  entitled  to  nominate  a 
principal  candidate  and  nine  alternates  for 
each  vacancy  that  is  available  to  him  imder  this 
section. 

ISee  main  edition  for  text  ofib)  and  (c)] 

(d)  The  Superintendent  may  nominate  for  ap- 
pointment each  year  50  persons  from  the  coun- 
try  at  large.   Persons  nominated  under  this 
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paragraph  may  not  displace  any  appointment 
authorized  imder  clauses  (2)  through  (9)  of  sub- 
section (a)  and  may  not  cause  the  total 
strength  of  Air  Force  Cadets  to  exceed  the  au- 
thorized number. 

LSee  main  edition  for  text  o/(e)] 

(f)  Each  candidate  for  admission  nominated 
under  clauses  (3)  through  (9)  of  subsection  (a) 
must  be  domiciled  in  the  State,  or  in  the  con- 
gressional district,  from  which  he  is  nominated, 
or  in  the  District  of  Colimibia,  Puerto  Rico, 
American  Samoa,  Guam,  or  the  Virgin  Islands, 
if  nominated  from  one  of  those  places. 

iSee  main  edition  for  text  ofig)  and  (/i)] 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1621(a)(1),  103  Stat.  1602;  Nov.  5, 
1990,  Pub.  L.  101-510,  div.  A,  title  V,  §  532(c)(1), 
104  Stat.  1563.) 

Amendments 

1990— Subsec.  (a)(8)  to  (10).  Pub.  L.  101-510. 
§  532(c)(1)(A),  redesignated  els.  (9)  and  (10)  as  (8)  and 
(9),  respectively,  and  struck  out  former  el.  (8)  which 
read  as  follows:  "One  cadet  nominated  by  the  Admin- 
istrator of  the  Panama  Canal  Commission  from  the 
children  of  civilian  personnel  of  the  United  States 
Government  residing  in  the  Republic  of  Panama  who 
are  citizens  of  the  United  States." 

Subsec.  (d).  Pub.  L.  101-510,  §  532(c)(1)(B),  substitut- 
ed "clauses  (2)  through  (9)"  for  "clauses  (2)-(7),  (9),  or 
(10)". 

Subsec.  (f).  Pub.  L.  101-510,  §  532(c)(1)(C).  substitut- 
ed "clauses  (3)  through  (9)"  for  "clauses  (3)-(7),  (9) 
and  (10)". 

1989— Subsec.  (a)(1).  Pub.  L.  101-189  substituted 
"Department  of  Veterans  Affairs"  for  "Veterans'  Ad- 
ministration". 

Limitation  on  Nubcber  of  Cadets  and  Midshipaien 
Authorized  To  Attend  Service  Academies 

Authorized  strength  of  service  academies  not  to 
exceed  4,000  per  academy  for  class  years  beginning 
after  1994.  and  any  reduction  in  number  of  appoint- 
ments not  to  be  achieved  by  reduction  in  number  of 
appointments  imder  subsec.  (a)  of  this  section,  see  sec- 
tion 511  of  Pub.  L.  102-190,  set  out  as  a  note  under  sec- 
tion 4342  of  this  title. 

§  9343.  Cadets:  appointment;  to  bring  to  full  strength 

If  it  is  determined  that,  upon  the  admission 
of  a  new  class  to  the  Academy,  the  number  of 
cadets  at  the  Academy  will  be  below  the  au- 
thorized number,  the  Secretary  of  the  Air 
Force  may  fill  the  vacancies  by  nominating  ad- 
ditional cadets  from  qualified  candidates  desig- 
nated as  alternates  and  from  other  qualified 
candidates  who  competed  for  nomination  and 
are  recomjnended  and  found  qualified  by  the 
Academy  Board.  At  least  three-fourths  of  those 
nominated  under  this  section  shall  be  selected 
from  qualified  alternates  nominated  by  the  per- 
sons named  in  clauses  (2)  through  (8)  of  section 
9342(a)  of  this  title,  and  the  remainder  from 
qualified  candidates  holding  competitive  nomi- 
nations under  any  other  provision  of  law.  An 
appointment  under  this  section  is  an  additional 
appointment  and  is  not  in  place  of  an  appoint- 
ment otherwise  authorized  by  law. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  V,  §  532(a)(2),  (c)(2).  104  Stat.  1563, 
1564.) 


Amendments 

1990-Pub.  L.  101-510.  §  532(a)(2),  (c)(2),  amended 
section  identically,  substituting  "clauses  (2)  through 
(8)"  for  "clauses  (2)-(9)". 

§  9346.  Cadets:  requirements  for  admission 

Authority  To  Waive  Maxiicum  Age  Limitation  on 
Admission  to  Service  Academies  for  Certain  En- 
listed Members  Who  Served  During  Persian 
Gulf  War 

For  authority  to  waive  maximum  age  limitation  in 
subsec.  (a)  of  this  section  on  basis  of  service  on  active 
duty  in  connection  with  Operation  Desert  Storm,  see 
section  514  of  Pub.  L.  102-190,  set  out  as  a  note  under 
section  4346  of  this  title. 

§  9348.  Cadets:  agreement  to  serve  as  officer 

(a)  Each  cadet  shall  sign  an  agreement  with 
respect  to  the  cadet's  length  of  service  in  the 
armed  forces.  The  agreement  shall  provide  that 
the  cadet  agrees  to  the  following: 

CiSfee  main  edition  for  text  ofU)'\ 

(2)  That  upon  graduation  from  the  Acade- 
my the  cadet— 

LSee  main  edition  for  text  of  (A)! 

(B)  will  serve  on  active  duty  for  at  least 
six  years  immediately  after  such  appoint- 
ment. 

ISee  main  edition  for  text  of  (3);  (6)  and  (c)] 

(d)  In  this  section,  the  term  "conmiissioned 
service  obligation",  with  respect  to  an  officer 
who  is  a  graduate  of  the  Academy,  means  the 
period  beginning  on  the  date  of  the  officer's  ap- 
pointment as  a  conmiissioned  officer  and 
ending  on  the  sixth  anniversary  of  such  ap- 
pointment or,  at  the  discretion  of  the  Secretary 
of  Defense,  any  later  date  up  to  the  eighth  an- 
niversary of  such  appointment. 

LSee  main  edition  for  text  of(e)l 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  V,  §  511(d),  title  XVI,  §  1622(e)(5),  103 
Stat.  1439,  1605.) 

Amendments 

1989— Subsec.  (a)(2)(B).  Pub.  L.  101-189,  §  511(d). 
substituted  "six  years"  for  "five  years". 

Subsec.  (d).  Pub.  L.  101-189,  §  1622(e)(5),  inserted 
"the  term"  after  "In  this  section,". 

Effective  Date  of  1989  Amendment 

Amendment  by  section  511(d)  of  Pub.  L.  101-189  ap- 
plicable to  persons  who  are  first  admitted  to  one  of 
the  military  service  academies  after  Dec.  31,  1991,  see 
section  511(e)  of  Pub.  L.  101-189,  as  amended,  set  out 
as  a  note  under  section  2114  of  this  title. 


CHAPTER  907— SCHOOLS  AND  CAMPS 


Sec. 
9415. 


Inter- American  Air  Forces  Academy. 
Amendments 


1990— Pub.  L.  101-510,  div.  A.  title  III,  §  330(b).  Nov. 
5, 1990, 104  Stat.  1535,  added  item  9415. 
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§  9415.  Inter-American  Air  Forces  Academy 

(a)  Operation.— The  Secretary  of  the  Air 
Force  may  operate  the  Air  Force  education  and 
training  facility  known  as  the  Inter-American 
Air  Forces  Academy  for  the  purpose  of  provid- 
ing military  education  and  training  to  military 
personnel  of  Central  and  South  American  coun- 
tries, Caribbean  countries,  and  other  countries 
eligible  for  assistance  imder  chapter  5  of  part  II 
of  the  Foreign  Assistance  Act  of  1961  (22  U.S.C. 
2347  et  seq.). 

(b)  Costs.— The  fixed  costs  of  operating  and 
maintaining  the  Inter-American  Air  Forces 
Academy  may  be  paid  from  funds  available  for 
operation  and  maintenance  of  the  Air  Force. 

(Added    Pub.    L.    101-510,    div.    A,    title    III, 
§  330(a),  Nov.  5,  1990,  104  Stat.  1535.) 

References  in  Text 

The  Foreign  Assistance  Act  of  1961,  referred  to  in 
subsec.  (a),  is  Pub.  L.  87-195.  Sept.  4, 1961.  75  Stat.  424. 
as  amended.  Chapter  5  of  part  II  of  such  Act  is  classi- 
fied generally  to  part  V  of  subchapter  II  (§  2347  et 
seq.)  of  chapter  32  of  Title  22,  Foreign  Relations  and 
Intercourse.  For  complete  classification  of  this  Act  to 
the  Code,  see  Short  Title  note  set  out  under  section 
2151  of  Title  22  and  Tables. 

PART  IV— SERVICE,  SUPPLY,  AND 
PROCUREMENT 

CHAPTER  931— INDUSTRIAL  MOBILIZATION, 
RESEARCH,  AND  DEVELOPMENT 

SUBCHAPTER  I-GENERAL 

§  9501.  Industrial  mobilization:  orders;  priorities;  pos- 
session of  manufacturing  plants;  violations 

Delegation  op  Authority 

For  delegation  of  President's  autliority  under  this 
section  with  respect  to  placing  of  orders  for  necessary 
products  or  materials,  see  section  103  of  Ex.  Ord.  No. 
12742,  Jan.  8,  1991,  56  P.R.  1079,  set  out  as  a  note 
under  section  4501  of  this  title. 

SUBCHAPTER  II— CIVIL  RESERVE  AIR 
FLEET 


Sec. 
9512. 

9513. 


Contracts  for  the  inclusion  or  incorporation 

of  defense  features. 
Commitment  of  aircraft  to  the  Civil  Reserve 

Air  Fleet. 

Amendments 

1989~Pub.  L.  101-189,  div.  A,  title  XVI,  §  1636(c)(2), 
Nov.  29,  1989,  103  Stat.  1610,  which  directed  amend- 
ment of  table  of  sections  at  beginning  of  this  chapter 
was  executed  to  table  of  sections  at  beginning  of  this 
subchapter  to  reflect  probable  intent  of  Congress  by 
substituting  "Contracts  for  the  inclusion  or  incorpora- 
tion of  defense  features"  for  "Contracts  to  modify  air- 
craft: cargo-convertible  features"  in  item  9512  and 
"Commitment"  for  "Contracts  to  modify  aircraft: 
commitment"  in  item  9513. 

§9511.  Definitions 

In  this  subchapter: 

ISee  main  edition  for  text  of  i  1)1 

(2)  The  term  "passenger-cargo  combined 
aircraft"  means  a  civil  aircraft  equipped  so 


that  its  main  deck  can  be  used  to  carry  both 
passengers  and  property  (including  mail)  si- 
multaneously. 

ISee  main  edition  for  text  ofiS)  and  {4)1 

(5)  The  term  "cargo-convertible  aircraft" 
means  a  passenger  aircraft  equipped  or  de- 
signed so  that  all  or  substantially  all  of  the 
main  declt  of  the  aircraft  can  be  readily  con- 
verted for  the  carriage  of  property  or  mail. 

ISee  main  edition  for  text  ofiS)  and  {7)1 

(8)  The  term  "contractor"  means  a  citizen 
of  the  United  States  (A)  who  owns  or  con- 
trols, or  who  will  own  or  control,  a  new  or  ex- 
isting aircraft  and  who  contracts  with  the 
Secretary  to  modify  that  aircraft  by  including 
or  incorporating  specified  defense  features  in 
that  aircraft  and  to  commit  that  aircraft  to 
the  Civil  Reserve  Air  Fleet,  or  (B)  who  subse- 
quently obtains  ownership  or  control  of  a  civil 
aircraft  covered  by  such  a  contract  and  as- 
siunes  all  existing  obligations  under  that  con- 
tract. 

iSee  main  edition  for  text  of  {9)  to  {11)1 

(12)  The  term  "defense  feature"  means 
equipment  or  design  features  included  or  in- 
corporated in  a  civil  aircraft  which  ensures 
the  interoperability  of  such  aircraft  with  the 
Department  of  Defense  airlift  system.  Such 
term  includes  any  equipment  or  design  fea- 
ture which  enables  such  aircraft  to  be  readily 
modified  for  use  as  a  cargo-convertible,  cargo- 
capable,  or  passenger-cargo  combined  air- 
craft. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1636(a),  Nov.  29, 1989, 103  Stat.  1609.) 

Amendicents 

1989— Par.  (2).  Pub.  L.  101-189,  §  1636(a)(1).  amend- 
ed par.  (2)  generally.  Prior  to  amendment,  par.  (2) 
read  as  follows:  "The  term  'cargo  air  service'  means 
the  carriage  of  property  or  mail  on  the  main  deck  of  a 
civil  aircraft." 

Par.  (5).  Pub.  L.  101-189,  §  1636(a)(2),  amended  par. 
(5)  generaUy.  Prior  to  amendment,  par.  (5)  read  as  fol- 
lows: "The  term  'cargo-convertible  feature'  means 
equipment  or  design  features  included  or  incorporated 
in  a  passenger  aircraft  that  can  readily  enable  all  or 
substantially  all  of  that  aircraft's  main  deck  to  be  used 
for  the  carriage  of  property  or  mail." 

Par.  (8)(A).  Pub.  L.  101-189,  §  1636(a)(3),  substituted 
"a  new  or  existing  aircraft  and  who  contracts  with  the 
Secretary  to  modify  that  aircraft  by  including  or  in- 
corporating specified  defense  featiures"  for  "a  civil  air- 
craft and  who  contracts  with  the  Secretary  of  the  Air 
Force  to  modify  that  aircraft  by  including  or  incorpo- 
rating cargo-convertible  features  suitable  for  defense 
purposes". 

Par.  (12).  Pub.  L.  101-189,  §  1636(a)(4).  added  par. 
(12). 

§9512.  Contracts  for  the  inclusion  or  incorporation 
of  defense  features 

(a)  Subject  to  the  provisions  of  chapter  137  of 
this  title,  and  to  the  extent  that  fimds  are 
otherwise  available  for  obligation,  the  Secre- 
tary— 

(1)  may  contract  with  any  citizen  of  the 

United  States  for  the  inclusion  or  incorpora- 
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tion  of  defense  features  in  any  new  or  exist- 
ing aircraft  to  be  owned  or  controlled  by  that 
citizen;  and 

(2)  may  contract  with  United  States  aircraft 
manufacturers  for  the  inclusion  or  incorpora- 
tion of  defense  features  in  new  aircraft  to  be 
operated  by  a  United  States  air  carrier. 

(b)  Each  contract  entered  into  under  subsec- 
tion (a)  shall  include  the  terms  required  by  sec- 
tion 9513  of  this  title  and  a  provision  that  re- 
quires the  contractor  to  repay  to  the  United 
States  a  percentage  (to  be  established  in  the 
contract)  of  any  amount  paid  by  the  United 
States  to  the  contractor  under  the  contract 
with  respect  to  any  aircraft  if — 

(1)  the  aircraft  is  destroyed  or  becomes  un- 
usable, as  defined  in  the  contract; 

(2)  the  defense  features  specified  in  the 
contract  are  rendered  imusable  or  are  re- 
moved from  the  aircraft; 

(3)  control  over  the  aircraft  is  transferred 
to  any  person  that  is  unable  or  unwilling  to 
assume  the  contractor's  obligations  imder  the 
contract;  or 

(4)  the  registration  of  the  aircraft  under 
section  501  of  the  Federal  Aviation  Act  of 
1958  (49  U.S.C.  App.  1401)  is  terminated  for 
any  reason  not  beyond  the  control  of  the  con- 
tractor. 

(c)(1)  A  contract  under  subsection  (a)  for  the 
inclusion  or  incorporation  of  defense  features 
in  an  aircraft  may  include  a  provision  authoriz- 
ing the  Secretary— 

(A)  to  contract,  with  the  concurrence  of  the 
contractor,  directly  with  another  person  for 
the  performance  of  the  work  necessary  for 
the  inclusion  or  incorporation  of  defense  fea- 
tures in  such  aircraft;  and 

(B)  to  pay  such  other  person  directly  for 
such  work. 

(2)  A  contract  entered  into  pursuant  to  para- 
graph (1)  may  include  such  specifications  for 
work  and  equipment  as  the  Secretary  considers 
necessary  to  meet  the  needs  of  the  United 
States. 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1636(b),  Nov.  29,  1989, 103  Stat.  1609.) 

AMENDMEarrs 

1989— Pub.  L.  101-189  substituted  "Contracts  for  the 
inclusion  or  incorporation  of  defense  features"  for 
"Contracts  to  modify  aircraft:  cargo-convertible  fea- 
tures" as  section  catchline  and  amended  text  general- 
ly, substituting  subsecs.  (a)  to  (c)  for  former  subsecs. 
(a)  to  (e). 

§  9513.  Commitment  of  aircraft  to  the  Civil  Reserve 
Air  Fleet 

iSee  main  edition  for  textl 

(As  amended  Pub.  L.  101-189,  div.  A,  title  XVI, 
§  1636(c)(1),  Nov.  29, 1989,  103  Stat.  1610.) 

AMENDMENTS 

1989— Pub.  L.  101-189  substituted  "Commitment" 
for  "Contracts  to  modify  aircraft:  commitment"  in  sec- 
tion catchline. 


CHAPTER  935— ISSUE  OF  SERVICEABLE 
MATERIAL  TO  ARMED  FORCES 

§  9561.  Rations 

Delegation  op  Authority 

Authority  of  President  under  subsec.  (a)  of  this  sec- 
tion to  prescribe  uniform  military  ration  applicable  to 
Air  Force  delegated  to  Secretary  of  Defense  by  section 
3(a)  of  Ex.  Ord.  No.  12781,  Nov.  20.  1991,  56  P.R. 
59203,  set  out  as  a  note  under  section  301  of  Title  3, 
The  President. 

CHAPTER  939—SALE  OF  SERVICEABLE 
MATERIAL 

Sec. 

9624.        Medical  supplies:  civilian  employees  of  the 

Air  Force;  American  National  Red  Cross; 

Armed  Forces  Retirement  Home. 

Amendicents 

1990— Pub.  L.  101-510,  div.  A,  title  XV, 
S  1533(a)(8)(C),  Nov.  5,  1990,  104  Stat.  1735,  amended 
item  9624  generally,  substituting  "Armed  Forces  Re- 
tirement Home"  for  "Soldiers'  and  Airmen's  Home". 

§9621.  Subsistence  and  other  supplies:  members  of 
armed  forces;  veterans;  executive  or  military  de- 
partments and  employees;  prices 

ISee  main  edition  for  text  of  (a)  to  (c)] 

(d)  A  person  who  has  been  discharged  honor- 
ably or  irnder  honorable  conditions  from  the 
Army,  Navy,  Air  Force,  or  Marine  Corps  and 
who  is  receiving  care  and  medical  treatment 
from  the  Public  Health  Service  or  the  Depart- 
ment of  Veterans  Affairs  may  buy  subsistence 
supplies  and  other  supplies,  except  articles  of 
uniform,  at  the  prices  at  which  like  property  is 
sold  to  a  member  of  the  Air  Force. 

iSee  main  edition  for  text  ofie)  to  <7i)] 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  1 1621(a)(1),  103  Stat.  1602.) 

Amendments 

1989— Subsec.  (d).  Pub.  L.  101-189  substituted  "De- 
partment of  Veterans  Affairs"  for  "Veterans*  Adminis- 
tration". 

§  9624.  Medical  supplies:  civilian  employees  of  the  Air 
Force;  American  National  Reid  Cross;  Armed 
Forces  Retirement  Home 

iSee  main  edition  for  text  ofia)  and  (6)] 

(c)  The  Secretary  may  sell  medical  and  hospi- 
tal supplies  to  the  Armed  Forces  Retirement 
Home. 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510,  div. 
A,  title  XV,  §  1533(a)(8)(A),  (B),  104  Stat.  1735.) 

Amendments 

1990— Pub.  L.  101-510,  51533(a)(8)(B),  substituted 
"Armed  Forces  Retirement  Home"  for  "Soldiers'  and 
Airmen's  Home"  in  section  catchline. 

Subsec.  (c).  Pub.  L.  101-510,  §  1533(a)(8)(A).  substi- 
tuted "Armed  Forces  Retirement  Home"  for  "United 
States  Soldiers'  and  Airmen's  Home". 

Effective  Date  of  1990  Amendbcent 

Amendment  by  Pub.  L.  101-510  effective  one  year 
after  Nov.  5.  1990.  see  section  1541  of  Pub.  L.  101-510, 
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set  out  as  an  Effective  Date  note  under  section  401  of 
Title  24,  Hospitals  and  Asylums. 

CHAPTER  945— INQUESTS;  DISPOSITION  OF 
EFFECTS  OF  DECEASED  PERSONS 


Sec. 
C9713. 


Repealed.] 


Amendments 
101-510,      div. 


1990— Pub.  L.  101-510,  div.  A.  title  XV. 
§  1533(a)(10)(B).  Nov.  5,  1990.  104  Stat.  1735.  struck 
out  item  9713  "Disposition  of  effects  of  deceased  per- 
sons by  Soldiers'  and  Airmen's  Home". 

§  9712.  Disposition  of  effects  of  deceased  persons  by 
summary  court-martial 

(a)  Upon  the  death  of— 

ISee  main  edition  for  text  of  (1)1 

(2)  a  resident  of  the  Armed  Forces  Retire- 
ment Home  who  dies  in  an  Air  Force  hospital 
outside  the  District  of  Columbia  when  sent 
from  the  Home  to  that  hospital  for  treat- 
ment; 

the  commanding  officer  of  the  place  or  com- 
mand shall  permit  the  legal  representative  or 
the  surviving  spouse  of  the  deceased,  if  present, 
to  take  possession  of  the  effects  of  the  deceased 
that  are  then  at  the  air  base  or  in  quarters. 

[See  main  edition  for  text  ofib)  to  (e)] 

(f)  As  soon  as  practicable  after  the  effects 
have  been  converted  into  cash  under  subsection 
(e),  the  summary  court-martial  shall  deposit  all 
cash  in  the  court's  possession  and  belonging  to 
the  estate  with  the  officer  designated  in  regula- 
tions, and  shall  send  a  receipt  therefor,  togeth- 
er with  any  will  or  other  papers  of  value,  an  in- 
ventory of  the  effects  and  articles  not  permit- 
ted to  be  sold,  to  the  executive  part  of  the  De- 
partment of  the  Air  Force.  The  Secretary  of 
the  Air  Force  shall  deliver  to  the  Armed  Forces 
Retirement  Home  all  items  received  by  the  ex- 
ecutive part  of  the  Department  of  the  Air 
Force  under  this  subsection. 

iSee  main  edition  for  text  of{g)1 

(As  amended  Nov.  5,  1990,  Pub.  L.  101-510.  div. 
A,  title  XV,  §  1533(a)(9),  104  Stat.  1735.) 

AMENDldENTS 

1990— Subsec.  (a)(2).  Pub.  L.  101-510,  §  1533(a)(9)(A), 
substituted  "a  resident  of  the  Armed  Forces  Retire- 
ment Home"  for  "an  inmate  of  the  United  States  Sol- 
diers' and  Airmen's  Home". 

Subsec.  (f).  Pub.  L.  101-510,  §  1533(a)(9)(B),  struck 
out  "for  transmission  to  the  United  States  Soldiers' 
and  Airmen's  Home"  after  "Department  of  the  Air 
Force"  and  inserted  at  end  "The  Secretary  of  the  Air 
Force  shall  deliver  to  the  Armed  Forces  Retirement 
Home  all  items  received  by  the  executive  part  of  the 
Department  of  the  Air  Force  imder  this  subsection." 


Effective  Date  of  1990  Amendbient 

Amendment  by  Pub.  L.  101-510  effective  one  year 
after  Nov.  5,  1990.  see  section  1541  of  Pub.  L.  101-510, 
set  out  as  an  Effective  Date  note  imder  section  401  of 
Title  24,  Hospitals  and  Asylums. 

Cross  References 

Armed  Forces  Retirement  Home,  see  section  401  et 
seq.  of  Title  24,  Hospitals  and  Asyliuns. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  2575  of  this 
title;  title  5  section  5564;  title  24  section  420;  title  37 
section  554. 

[§  9713.  Repealed.  Pub.  L.  101-510,  div.  A,  title  XV, 
§  1533(a)(10)(A),  Nov.  5, 1990, 104  Stat.  1735] 

Section,  acts  Aug.  10.  1956.  ch.  1041.  70A  Stat.  586; 
Dec.  12,  1980.  Pub.  L.  96-513.  title  V.  §  514(20)(A),  (B). 
94  Stat.  2936;  Nov.  8,  1985.  Pub.  L.  99-145.  title  XIII, 
§  1301(d)(4)(B),  99  Stat.  737;  Nov.  29.  1989.  Pub.  L. 
101-189.  div.  A,  title  XVI,  §  1621(a)(1),  103  Stat.  1602, 
related  to  disposition  of  effects  of  deceased  persons  by 
Soldiers'  and  Airmen's  Home. 

Effective  Date  of  Repeal 

Repeal  effective  one  year  after  Nov.  5,  1990,  see  sec- 
tion 1541  of  Pub.  L.  101-510,  set  out  as  an  Effective 
Date  note  under  section  401  of  Title  24,  Hospitals  and 
Asylums. 

CHAPTER  951-.MILITARY  CLAIMS 

§  9802.  Admiralty  claims  against  the  United  States 

iSee  main  edition  for  text  of  (a)  and  (6)] 

(c)  In  any  case  where  the  amount  to  be  paid 
is  not  more  than  $100,000,  the  Secretary  of  the 
Air  Force  may  delegate  his  authority  under 
subsection  (a)  to  any  person  in  the  Department 
of  the  Air  Force  designated  by  him. 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div, 
A,  title  XVI,  §  1633,  103  Stat.  1608.) 


Amendments 

1989— Subsec.    (c).    Pub.    L. 
"$100,000"  for  "$10,000". 


101-189    substituted 


§  9803.  Admiralty  claims  by  United  States 

[See  main  edition  for  text  of  (a)  and  (5)3 

(c)  In  any  case  where  the  amount  to  be  re- 
ceived by  the  United  States  is  not  more  than 
$100,000,  the  Secretary  of  the  Air  Force  may 
delegate  his  authority  under  subsections  (a) 
and  (b)  to  any  person  in  the  Department  of  the 
Air  Force  designated  by  him. 

(As  amended  Nov.  29,  1989,  Pub.  L.  101-189,  div. 
A,  title  XVI,  §  1633,  103  Stat.  1608.) 

Amendments 

1989— Subsec.  (c).  Pub.  L.  101-189  substituted 
"$100,000"  for  "$10,000". 


TITLE  10— APPENDIX 

UNITED  STATES  COURT  OF  MILITARY  APPEALS 

RULES  OF  PRACTICE  AND  PROCEDURE 

{Effective  July  1, 1983,  as  amended  to  January  2, 1992) 


Rule 
3A 


GENERAL 
Senior  Judges 

GENERAL 


Rule  3A.  Senior  Judges 

(a)  With  the  Senior  Judge's  consent,  and  at 
the  request  of  the  Chief  Judge,  a  Senior  Judge 
may  perform  judicial  duties  with  the  Court  if 
an  active  Judge  of  the  Court  is  disabled  or  has 
recused  himself  or  if  there  is  a  vacancy  in  an 
active  Judgeship  on  the  Court.  For  the  periods 
of  time  when  performing  judicial  duties  with 
the  Court,  a  Senior  Judge  shall  receive  the 
same  pay,  per  diem,  and  travel  allowances  as  an 
active  Judge;  and  the  receipt  of  pay  shall  be  in 
lieu  of  receipt  of  retired  pay  or  annuity  with  re- 
spect to  these  same  periods.  The  periods  of  per- 
formance of  judicial  duties  by  a  Senior  Judge 
shall  be  certified  by  the  Chief  Judge  and  re- 
corded by  the  Clerk  of  Court.  The  Clerk  of 
Court  shall  notify  the  appropriate  official  to 
make  timely  pasmients  of  pay  and  allowances 
with  respect  to  periods  of  time  when  a  Senior 
Judge  is  performing  judicial  duties  with  the 
Court  and  shall  notify  the  Department  of  De- 
fense Military  Retirement  Fund  to  make  appro- 
priate adjustments  in  the  Senior  Judge's  retired 
pay  or  annuity.  See  Article  142(e)(2),  Uniform 
Code  of  Military  Justice,  10  USC  §  942(e)(2). 

(b)  In  addition  to  the  performance  of  judicial 
duties  with  the  Court,  a  Senior  Judge  may,  at 
the  request  of  the  Chief  Judge  and  with  the 
Senior  Judge's  consent,  perform  such  other 
duties  as  the  Chief  Judge  may  request  or  the 
Court  may  direct.  Such  other  duties  may  in- 
clude, but  are  not  limited  to,  service  as  a  special 
master  or  as  an  adviser  on  Court  operations,  ad- 
ministration, and  rules;  representation  of  the 
Court  at  conferences,  seminars,  committee 
meetings  or  other  official  or  professional  func- 
tions; coordination  of  or  assistance  with  confer- 
ences being  conducted  by  the  Court;  and  assist- 
ance in  the  compilation  of  history  or  archives 
of  the  Court.  A  Senior  Judge  shall  not  receive 
pay  for  the  performance  of  such  other  duties 
with  the  Court  but  may  be  paid  per  diem  and 
travel  allowance  to  reimburse  expenses  in- 
curred by  the  Senior  Judge  while  performing 
such  duties. 

(c)  Whether  in  the  performance  of  judicial 
duties  or  other  duties,  a  Senior  Judge  shall  be 
provided  such  administrative  and  secretarial  as- 


sistance, office  space,  and  access  to  the  Court- 
house, other  public  buildings,  court  files,  and 
related  information,  as  the  Chief  Judge  consid- 
ers appropriate  for  the  performance  of  those 
duties  by  the  Senior  Judge. 

(d)  The  title  of  Senior  Judge  may  not  be  used 
in  any  way  for  personal  gain  or  in  connection 
with  any  business  activity,  advertisement,  or  so- 
licitation of  funds.  However,  the  title  of  a 
Senior  Judge  may  be  referred  to  in  any  profes- 
sional biography  or  listing  and  may  be  used  in 
connection  with  any  judicial  or  other  duties 
that  the  Chief  Judge  requests  the  Senior  Judge 
to  perform. 

(e)  No  Senior  Judge  of  the  Court  may  engage 
in  the  practice  of  law  in  connection  with  any 
matter  that  involves  an  investigation  or  trial 
for  any  matter  arising  under  the  Uniform  Code 
of  Military  Justice  or  appellate  review  of  any 
court-martial  proceeding  by  a  Court  of  Military 
Review,  the  United  States  Court  of  Military 
Appeals,  or  the  Supreme  Court  of  the  United 
States. 

(f )  These  rules  shall  apply  to  "senior  judges" 
as  defined  by  Article  142(e)(1),  UCMJ,  10  USC 
942(e)(1)  and  are  promulgated  pursuant  to  Arti- 
cle 142(e)(5),  UCMJ,  10  USC  §  942(e)(5). 

(Added  Sept.  29, 1990,  eff.  Oct.  1, 1990.) 

ATTORNEYS 
Rule  13.  Qualifications  to  Practice 

ISee  main  edition  for  text  of  (a)  to  (c)] 

(d)  If  the  documents  submitted  demonstrate 
that  the  applicant  possesses  the  necessary 
qualifications,  the  Clerk  shall  so  notify  the  ap- 
plicant and  he  or  she  may  be  admitted  without 
appearing  in  Court  by  subscribing  a  written 
oath  or  affirmation.  However,  if  the  applicant 
so  elects,  the  admission  may  be  on  oral  motion 
by  a  member  of  the  Bar  of  this  Court  in  open 
court.  Upon  admission,  the  Clerk  shall  issue  a 
wallet-size  admission  card  to  the  attorney.  In 
addition,  if  the  attorney  desires  a  large  certifi- 
cate of  admission  suitable  for  framing,  a  fee  of 
$25  will  be  required  and  may  accompany  the 
application  papers. 

ISee  main  edition  for  text  of(e)  and  (/)] 
(As  amended  July  16,  1990,  eff.  Aug.  15,  1990.) 


Page  1325 


Ruie  15  TITLE  10,  APPENDIX-RULES  OF  COURT  OP  MILITARY  APPEALS    Page  1326 


Rule  15.  Disciplinary  Action 

(a)  The  Model  Rules  of  Professional  Conduct 
of  the  American  Bar  Association  are  hereby 
adopted  as  the  rules  of  conduct  for  members  of 
the  Bar  of  this  Court.  After  notice,  investiga- 
tion, and  hearing  as  provided  in  this  rule,  the 
Court  may  take  any  disciplinary  action  it  deems 
appropriate  for  failure  to  comply  with  the 
Model  Rules  of  Professional  Conduct. 

ISee  main  edition  for  text  ofih)  to  ih)l 
(As  amended  July  16,  1990,  eff.  Aug.  15,  1990.) 

APPEALS 

Rule  18.  Methods  of  Appeal 

References  in  Text 

Article  67(b).  UCMJ.  10  U.S.C.  §  867(b).  referred  to 
in  subsec.  (a)(1),  (2).  and  (3),  was  redesignated  Article 
67(a),  UCMJ.  10  U.S.C.  §  867(a).  by  Pub.  L.  101-189. 
div.  A.  title  XIII.  §  1301(a)(2),  Nov.  29.  1989.  103  Stat. 
1569. 

Rule  19.  Time  Limits 

References  in  Text 

Article  67(c).  UCMJ.  10  U,S.C.  §  867(c).  referred  to  in 
subsec.  (a)(1)(B).  (6).  was  redesignated  Article  67(b), 
UCMJ.  10  U.S.C.  §  867(b),  by  Pub.  L.  101-189.  div.  A, 
title  XIII,  §  1301(a)(2),  Nov.  29, 1989, 103  Stat.  1569. 

Rule  21.  Supplement  to  Petition  for  Grant  of  Review 

iSee  main  edition  for  text  ofia)l 

(b)  The  supplement  to  the  petition  shall  be 
filed  in  accordance  with  the  applicable  time 
limit  set  forth  in  Rule  19(a)(5)(A)  or  (B),  shall 
include  an  Appendix  required  by  Rule  24(a). 
shall  conform  to  the  provisions  of  Rule  24(b), 
(c),  and  (d),  and  shall  contain: 

[See  main  edition  for  text  ofiDto  (3)1 

(4)  A  direct  and  concise  argument  showing 
why  there  is  good  cause  to  grant  the  petition, 
demonstrating  with  particularity  why  the 
errors  assigned  are  materially  prejudicial  to 
the  substantial  rights  of  the  appellant.  Where 
applicable,  the  supplement  to  the  petition 
shall  also  indicate  whether  the  court  below 
has: 

(A)  decided  a  question  of  law  which  has 
not  been,  but  should  be,  settled  by  this 
Court; 

(B)  decided  a  question  of  law  in  a  way  in 
conflict  with  applicable  decisions  of  (i)  this 
Court,  (ii)  the  Supreme  Court  of  the  United 


States,  (iii)  another  Court  of  Military 
Review,  or  (iv)  another  panel  of  the  same 
Court  of  Military  Review; 

(C)  adopted  a  rule  of  law  materially  dif- 
ferent from  that  generally  recognized  in  the 
trial  of  criminal  cases  in  the  United  States 
district  courts; 

(D)  decided  the  validity  of  a  provision  of 
the  Uniform  Code  of  Military  Justice  or 
other  act  of  Congress,  the  Manual  for 
Courts-Martial,  a  service  regulation,  a  rule 
of  court  or  a  custom  of  the  service  the  valid- 
ity of  which  was  directly  drawn  into  ques- 
tion in  that  court; 

(E)  decided  the  case  (i)  en  banc  or  (ii)  by 
divided  vote; 

(F)  so  far  departed  from  the  accepted  and 
usual  course  of  judicial  proceedings,  or  so 
far  sanctioned  such  a  departure  by  a  court- 
martial  or  other  pers^i  acting  under  the 
authority  of  the  Uniform  Code  of  Military 
Justice,  as  to  call  for  an  exercise  of  this 
Court's  power  of  supervision;  or 

(G)  taken  inadequate  corrective  action 
after  remand  by  the  Court  subsequent  to 
grant  of  an  earlier  petition  in  the  same  case 
and  that  appellant  wishes  to  seek  review 
from  the  Supreme  Court  of  the  United 
States;  and 

iSee  main  edition  for  text  of  (5)1 

(c)  iSee  main  edition  for  text  of  (1)1 
(2)  Answer/reply  in  other  appeals.  An  appel- 
lee's answer  to  the  supplement  to  the  petition 
for  grant  of  review  in  all  other  appeal  cases 
may  be  filed  no  later  than  30  days  after  the 
filing  of  such  supplement,  see  Rule  21(e);  as  a 
discretionary  alternative  in  the  event  a  formal 
answer  is  deemed  unwarranted,  appellee  may 
file  with  the  Clerk  of  the  Court  a  short  letter, 
within  10  days  after  the  filing  of  the  appel- 
lant's supplement  to  the  petition  under  Rule 
21,  setting  forth  one  of  the  following  alterna- 
tive positions:  (i)  that  the  United  States  sub- 
mits a  general  opposition  to  the  assigned 
error(s)  of  law  and  relies  on  its  brief  filed  with 
the  Court  of  Military  Review;  or  (ii)  that  the 
United  States  does  not  oppose  the  granting  of 
the  petition  (for  some  specific  reason,  such  as 
an  error  involving  an  unsettled  area  of  the  law). 
A  reply  may  be  filed  by  the  appellant  no  later 
than  5  days  after  the  filing  of  the  appellee's 
answer. 
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Title  Referred  to  in  Other  Sections 

This  title  is  referred  to  in  title  7  sections  12,  24;  title 
8  section  1154;  title  10  sections  2005,  2130a;  title  12  sec- 
tions 1150,  1467a,  1787,  1821;  title  15  sections  77c, 
77CCC,  78eee,  78fff,  78fff-l,  78fff-2,  78fff-4,  ISlll  79k, 
80a-2.  80a~25,  80b-2,  1681c,  1870;  title  17  section  201; 
title  18  sections  151,  152,  154,  155,  1961,  2516,  3284; 
title  19  section  1485;  title  25  section  1616a;  title  26  sec- 
tions 108,  351,  368,  382,  422,  542, 1017,  1361, 1398,  1399, 
3302,  4980B,  6012,  6036,  6103,  6161,  6212,  6213,  6327, 
6503,  6512,  6532,  6658,  6871,  6872,  7434,  7464,  7508;  title 
28  sections  156,  157,  526,  586,  1334,  1408,  1409,  1411, 
1412,  1930,  2075,  3003;  title  29  sections  152,  402,  1163, 
1341,  1362,  1368,  1391,  1402,  1405,  1413;  title  30  section 
934;  title  31  section  3713;  title  33  section  511;  title  37 
sections  301b,  301d,  302,  302b,  302d,  302e,  308e,  308f, 
308g,  308h,  308i,  315,  317;  title  38  sections  3732,  7634; 
title  40  section  316;  title  41  section  41;  title  42  sections 
2540,  294f,  300ff-76,  656, 1473,  2000e,  3602,  6924,  6991b, 
6991c,  9602,  9608;  title  43  sections  617p,  1606,  1636; 
title  45  sections  701,  791,  912,  1007;  title  48  sections 
1424-4,  1614,  1694;  title  49  section  11304;  title  49  App. 
section  1602. 

CHAPTER  1— GENERAL  PROVISIONS 

§  101.  Definitions 

In  this  title— 

iSee  main  edition  for  text  ofil)  and  (2)1 

(3)  "Federal  depository  institutions  regula- 
tory agency"  means— 

(A)  with  respect  to  an  insured  depository 
institution  (as  defined  in  section  3(c)(2)  of 
the  Federal  Deposit  Insurance  Act)  for 
which  no  conservator  or  receiver  has  been 
appointed,  the  appropriate  Federal  banking 
agency  (as  defined  in  section  3(a)  of  such 
Act); 

(B)  with  respect  to  an  insured  credit 
union  (including  an  insured  credit  union  for 
which  the  National  Credit  Union  Adminis- 
tration has  been  appointed  conservator  or 
liquidating  agent),  the  National  Credit 
Union  Administration; 

(C)  with  respect  to  any  insured  depository 
institution  for  which  the  Resolution  Trust 
Corporation  has  been  appointed  conserva- 
tor or  receiver,  the  Resolution  Trust  Corpo- 
ration; and 

(D)  with  respect  to  any  insured  depository 
institution  for  which  the  Federal  Deposit 
Insurance  Corporation  has  been  appointed 
conservator  or  receiver,  the  Federal  Deposit 
Insurance  Corporation; 

(4)  "attorney"  means  attorney,  professional 
law  association,  corporation,  or  partnership, 
authorized  under  applicable  law  to  practice 
law; 


(5)  "claim"  means— 

(A)  right  to  payment,  whether  or  not  such 
right  is  reduced  to  judgment,  liquidated,  un- 
liquidated, fixed,  contingent,  matured,  un- 
matured, disputed,  undisputed,  legal,  equi- 
table, secured,  or  unsecured;  or 

(B)  right  to  an  equitable  remedy  for 
breach  of  performance  if  such  breach  gives 
rise  to  a  right  to  payment,  whether  or  not 
such  right  to  an  equitable  remedy  is  re- 
duced to  judgment,  fixed,  contingent,  ma- 
tured, unmatured,  disputed,  imdisputed,  se- 
cured, or  unsecured; 

(6)  "commodity  broker"  means  futures  com- 
mission merchant,  foreign  futures  commis- 
sion merchant,  clearing  organization,  leverage 
transaction  merchant,  or  commodity  options 
dealer,  as  defined  in  section  761  of  this  title, 
with  respect  to  which  there  is  a  customer,  as 
defined  in  section  761(9)  of  this  title; 

(7)  "community  claim"  means  claim  that 
arose  before  the  commencement  of  the  case 
concerning  the  debtor  for  which  property  of 
the  kind  specified  in  section  541(a)(2)  of  this 
title  is  liable,  whether  or  not  there  is  any 
such  property  at  the  time  of  the  commence- 
ment of  the  case; 

(8)  "consumer  debt"  means  debt  incurred 
by  an  individual  primarily  for  a  personal, 
family,  or  household  purpose; 

(9)  "corporation"— 

(A)  includes— 

(i)  association  having  a  power  or  privi- 
lege that  a  private  corporation,  but  not  an 
individual  or  a  partnership,  possesses; 

(ii)  partnership  association  organized 
imder  a  law  that  makes  only  the  capital 
subscribed  responsible  for  the  debts  of 
such  association; 

(iii)  joint-stock  company; 

(iv)  imincorporated  company  or  associa- 
tion; or 

(V)  business  trust;  but 

(B)  does  not  include  limited  partnership; 

(10)  "creditor"  means— 

(A)  entity  that  has  a  claim  against  the 
debtor  that  arose  at  the  time  of  or  before 
the  order  for  relief  concerning  the  debtor; 

(B)  entity  that  has  a  claim  against  the 
estate  of  a  kind  specified  in  section  348(d), 
502(f),  502(g),  502(h)  or  502(1)  of  this  title; 
or 

(C)  entity  that  has  a  community  claim; 

(11)  "custodian"  means- 
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(A)  receiver  or  trustee  of  any  of  the  prop- 
erty of  the  debtor,  appointed  in  a  case  or 
proceeding  not  under  this  title; 

(B)  assignee  under  a  general  assignment 
for  the  benefit  of  the  debtor's  creditors;  or 

(C)  trustee,  receiver,  or  agent  under  appli- 
cable law,  or  under  a  contract,  that  is  ap- 
pointed or  authorized  to  take  charge  of 
property  of  the  debtor  for  the  purpose  of 
enforcing  a  lien  against  such  property,  or 
for  the  purpose  of  general  administration  of 
such  property  for  the  benefit  of  the  debt- 
or's creditors; 

(12)  "debt"  means  liability  on  a  claim; 

(13)  "debtor"  means  person  or  mimicipality 
concerning  which  a  case  imder  this  title  has 
been  commenced; 

(14)  "disinterested  person"  means  person 
that— 

(A)  is  not  a  creditor,  an  equity  security 
holder,  or  an  insider; 

(B)  is  not  and  was  not  an  investment 
banker  for  any  outstanding  security  of  the 
debtor; 

(C)  has  not  been,  within  three  years 
before  the  date  of  the  filing  of  the  petition, 
an  investment  banker  for  a  security  of  the 
debtor,  or  an  attorney  for  such  an  invest- 
ment banker  in  connection  with  the  offer, 
sale,  or  issuance  of  a  security  of  the  debtor; 

(D)  is  not  and  was  not,  within  two  years 
before  the  date  of  the  filing  of  the  petition, 
a  director,  officer,  or  employee  of  the 
debtor  or  of  an  investment  banker  specified 
in  subparagraph  (B)  or  (C)  of  this  para- 
graph; and 

(E)  does  not  have  an  interest  materially 
adverse  to  the  interest  of  the  estate  or  of 
any  class  of  creditors  or  equity  security 
holders,  by  reason  of  any  direct  or  indirect 
relationship  to,  connection  with,  or  interest 
in,  the  debtor  or  an  investment  banker  spec- 
ified in  subparagraph  (B)  or  (C)  of  this 
paragraph,  or  for  any  other  reason; 

(15)  "entity"  includes  person,  estate,  trust, 
governmental  imit,  and  United  States  trustee; 

(16)  "equity  security"  means— 

(A)  share  in  a  corporation,  whether  or  not 
transferable  or  denominated  "stock",  or 
similar  security; 

(B)  interest  of  a  limited  partner  in  a  limit- 
ed partnership;  or 

(C)  warrant  or  right,  other  than  a  right  to 
convert,  to  purchase,  sell,  or  subscribe  to  a 
share,  security,  or  interest  of  a  kind  speci- 
fied in  subparagraph  (A)  or  (B)  of  this  para- 
graph; 

(17)  "equity  security  holder"  means  holder 
of  an  equity  security  of  the  debtor; 

(18)  "family  farmer"  means— 

(A)  individual  or  individual  and  spouse  en- 
gaged in  a  farming  operation  whose  aggre- 
gate debts  do  not  exceed  $1,500,000  and  not 
less  than  80  percent  of  whose  aggregate 
noncontingent,  liquidated  debts  (excluding 
a  debt  for  the  principal  residence  of  such  in- 
dividual or  such  individual  and  spouse 
unless  such  debt  arises  out  of  a  farming  op- 
eration), on  the  date  the  case  is  filed,  arise 
out  of  a  farming  operation  owned  or  operat- 


ed by  such  individual  or  such  individual  and 
spouse,  and  such  individual  or  such  individ- 
ual and  spouse  receive  from  such  farming 
operation  more  than  50  percent  of  such  in- 
dividual's or  such  individual  and  spouse's 
gross  income  for  the  taxable  year  preceding 
the  taxable  year  in  which  the  case  concern- 
ing such  individual  or  such  individual  and 
spouse  was  filed;  or 

(B)  corporation  or  partnership  in  which 
more  than  50  percent  of  the  outstanding 
stock  or  equity  is  held  by  one  family,  or  by 
one  family  and  the  relatives  of  the  members 
of  such  family,  and  such  family  or  such  rel- 
atives conduct  the  farming  operation,  and 
(i)  more  than  80  percent  of  the  value  of 
its  assets  consists  of  assets  related  to  the 
farming  operation; 

(ii)  its  aggregate  debts  do  not  exceed 
$1,500,000  and  not  less  than  80  percent  of 
its  aggregate  noncontingent,  liquidated 
debts  (excluding  a  debt  for  one  dwelling 
which  is  owned  by  such  corporation  or 
partnership  and  which  a  shareholder  or 
partner  maintains  as  a  principal  resi- 
dence, imless  such  debt  arises  out  of  a 
farming  operation),  on  the  date  the  case 
is  filed,  arise  out  of  the  farming  operation 
owned  or  operated  by  such  corporation  or 
such  partnership;  and 

(iii)  if  such  corporation  issues  stock, 
such  stock  is  not  publicly  traded; 

(19)  "family  farmer  with  regular  annual 
income"  means  family  farmer  whose  annual 
income  is  sufficiently  stable  and  regular  to 
enable  such  family  farmer  to  make  pajmaents 
under  a  plan  under  chapter  12  of  this  title; 

(20)  "farmer"  means  (except  when  such 
term  appears  in  the  term  "family  farmer") 
person  that  received  more  than  80  percent  of 
such  person's  gross  income  during  the  taxable 
year  of  such  person  immediately  preceding 
the  taxable  year  of  such  person  during  which 
the  case  under  this  title  concerning  such 
person  was  commenced  from  a  farming  oper- 
ation owned  or  operated  by  such  person; 

(21)  "farming  operation"  includes  farming, 
tillage  of  the  soU,  dairy  farming,  ranching, 
production  or  raising  of  crops,  poultry,  or 
livestock,  and  production  of  poultry  or  live- 
stock products  in  an  unmanufactured  state; 

(22)  "financial  institution"  means  a  person 
that  is  a  commercial  or  savings  bank,  industri- 
al savings  bank,  savings  and  loan  association, 
or  trust  company  and,  when  any  such  person 
is  acting  os  agent  or  custodian  for  a  customer 
in  connection  with  a  securities  contract,  as  de- 
fined in  section  741(7)  of  this  title,  such  cus- 
tomer; 

(23)  "foreign  proceeding"  means  proceed- 
ing, whether  judicial  or  administrative  and 
whether  or  not  imder  bankruptcy  law.  in  a 
foreign  country  in  which  the  debtor's  domi- 
cile, residence,  principal  place  of  business,  or 
principal  assets  were  located  at  the  com- 
mencement of  such  proceeding,  for  the  pur- 
pose of  liquidating  an  estate,  adjusting  debts 
by  composition,  extension,  or  discharge,  or  ef- 
fecting a  reorganization; 
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(24)  "foreign  representative"  means  duly  se- 
lected trustee,  administrator,  or  other  repre- 
sentative of  an  estate  in  a  foreign  proceeding; 

(25)  "forward  contract"  means  a  contract 
(other  than  a  commodity  contract)  for  the 
purchase,  sale,  or  transfer  of  a  commodity,  as 
defined  in  section  761(8)  of  this  title,  or  any 
similar  good,  article,  service,  right,  or  interest 
which  is  presently  or  in  the  future  becomes 
the  subject  of  dealing  in  the  forward  contract 
trade,  or  product  or  byproduct  thereof,  with  a 
maturity  date  more  than  two  days  after  the 
date  the  contract  is  entered  into,  including, 
but  not  limited  to,  a  repurchase  transaction, 
reverse  repurchase  transaction,  consignment, 
lease,  swap,  hedge  transaction,  deposit,  loan, 
option,  allocated  transaction,  unallocated 
transaction,  or  any  combination  thereof  or 
option  thereon; 

(26)  "forward  contract  merchant"  means  a 
person  whose  business  consists  in  whole  or  in 
part  of  entering  into  forward  contracts  as  or 
with  merchants  in  a  commodity,  as  defined  in 
section  761(8)  of  this  title,  or  any  similar 
good,  article,  service,  right,  or  interest  which 
is  presently  or  in  the  future  becomes  the  sub- 
ject of  dealing  in  the  forward  contract  trade; 

(27)  "governmental  imit"  means  United 
States;  State;  Commonwealth;  District;  Terri- 
tory; mimicipality;  foreign  state;  department, 
agency,  or  instrumentality  of  the  United 
States  (but  not  a  United  States  trustee  while 
serving  as  a  trustee  in  a  case  imder  this  title), 
a  State,  a  Commonwealth,  a  District,  a  Terri- 
tory, a  municipality,  or  a  foreign  state;  or 
other  foreign  or  domestic  government; 

(28)  "indenture"  means  mortgage,  deed  of 
trust,  or  indenture,  under  which  there  is  out- 
standing a  security,  other  than  a  voting-trust 
certificate,  constituting  a  claim  against  the 
debtor,  a  claim  secured  by  a  lien  on  any  of 
the  debtor's  property,  or  an  equity  security  of 
the  debtor; 

(29)  "indenture  trustee"  means  trustee 
under  an  indenture; 

(30)  "individual  with  regular  income" 
means  individual  whose  income  is  sufficiently 
stable  and  regular  to  enable  such  individual 
to  make  payments  under  a  plan  under  chap- 
ter 13  of  this  title,  other  than  a  stockbroker 
or  a  commodity  broker; 

(31)  "insider"  includes— 

(A)  if  the  debtor  is  an  individual— 

(i)  relative  of  the  debtor  or  of  a  general 
partner  of  the  debtor; 

(ii)  partnership  in  which  the  debtor  is  a 
general  partner; 

(iii)  general  partner  of  the  debtor;  or 

(iv)  corporation  of  which  the  debtor  is  a 
director,  officer,  or  person  in  control; 

(B)  if  the  debtor  is  a  corporation— 
(i)  director  of  the  debtor; 

(ii)  officer  of  the  debtor; 

(iii)  person  in  control  of  the  debtor; 

(iv)  partnership  in  which  the  debtor  is  a 
general  partner; 

(V)  general  partner  of  the  debtor;  or 

(vi)  relative  of  a  general  partner,  direc- 
tor, officer,  or  person  in  control  of  the 
debtor; 

(C)  if  the  debtor  is  a  partnership— 


(i)  general  partner  in  the  debtor; 

(ii)  relative  of  a  general  partner  in,  gen- 
eral partner  of,  or  person  in  control  of  the 
debtor; 

(iii)  partnership  in  which  the  debtor  is  a 
general  partner; 

(iv)  general  partner  of  the  debtor;  or 

(V)  person  in  control  of  the  debtor; 

(D)  if  the  debtor  is  a  municipality,  elected 
official  of  the  debtor  or  relative  of  an  elect- 
ed official  of  the  debtor; 

(E)  affiliate,  or  insider  of  an  affiliate  as  if 
such  affiliate  were  the  debtor;  and 

(F)  managing  agent  of  the  debtor; 

(32)  "insolvent"  means— 

(A)  with  reference  to  an  entity  other  than 
a  partnership  and  a  municipality,  financial 
condition  such  that  the  sum  of  such  entity's 
debts  is  greater  than  all  of  such  entity's 
property,  at  a  fair  valuation,  exclusive  of— 

(i)  property  transferred,  concealed,  or 
removed  with  intent  to  hinder,  delay,  or 
defraud  such  entity's  creditors;  and 

(ii)  property  that  may  be  exempted 
from  property  of  the  estate  under  section 
522  of  this  title; 

(B)  with  reference  to  a  partnership,  finan- 
cial condition  such  that  the  sum  of  such 
partnership's  debts  is  greater  than  the  ag- 
gregate of,  at  a  fair  valuation— 

(i)  all  of  such  partnership's  property, 
exclusive  of  property  of  the  kind  specified 
in  subparagraph  (A)(i)  of  this  paragraph; 
and 

(ii)  the  sum  of  the  excess  of  the  value  of 
each  general  partner's  nonpartnership 
property,  exclusive  of  property  of  the 
kind  specified  in  subparagraph  (A)  of  this 
paragraph,  over  such  partner's  nonpart- 
nership debts;  and 

(C)  with  reference  to  a  municipality,  fi- 
nancial condition  such  that  the  municipal- 
ity is— 

(i)  generally  not  paying  its  debts  as  they 
become  due  unless  such  debts  are  the  sub- 
ject of  a  bona  fide  dispute;  or 

(ii)  xmable  to  pay  its  debts  as  they 
become  due; 

(33)  "institution-affiliated  party"— 

(A)  with  respect  to  an  insured  depository 
institution  (as  defined  in  section  3(c)(2)  of 
the  Federal  Deposit  Insurance  Act),  has  the 
meaning  given  it  in  section  3(u)  of  the  Fed- 
eral Deposit  Insurance  Act  (12  U.S.C. 
1813(u));  and 

(B)  with  respect  to  an  insured  credit 
union,  has  the  meaning  given  it  in  section 
206(r)  of  the  Federal  Credit  Union  Act  (12 
U.S.C.  1786(r)); 

(34)  "insured  credit  union"  has  the  meaning 
given  it  in  section  101(7)  of  the  Federal  Credit 
Union  Act  (12  U.S.C.  1752(7)); 

(35)  "insured  depository  institution"— 

(A)  has  the  meaning  given  it  in  section 
3(c)(2)  of  the  Federal  Deposit  Insurance  Act 
(12  U.S.C.  1813(c)(2));  and 
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(B)  includes  an  insured  credit  union 
(except  in  the  case  of  paragraphs  (3)  and 
(33)(A)  of  this  subsection); 

(36)  "judicial  lien''  means  lien  obtained  by 
Judgment,  levy,  sequestration,  or  other  legal 
or  equitable  process  or  proceeding; 

(37)  "lien"  means  charge  against  or  interest 
in  property  to  secure  payment  of  a  debt  or 
performance  of  an  obligation; 

(38)  "margin  payment"  means,  for  purposes 
of  the  forward  contract  provisions  of  this 
title,  pajmaent  or  deposit  of  cash,  a  security  or 
other  property,  that  is  commonly  known  in 
the  forward  contract  trade  as  original  margin, 
initial  margin,  maintenance  margin,  or  varia- 
tion margin,  including  mark-to-market  pay- 
ments, or  variation  payments;  and  ^ 

(39)  "settlement  pasnnent"  means,  for  pur- 
poses of  the  forward  contract  provisions  of 
this  title,  a  preliminary  settlement  payment, 
a  partial  settlement  payment,  an  interim  set- 
tlement payment,  a  settlement  payment  on 
account,  a  final  settlement  payment,  a  net 
settlement  payment,  or  any  other  similar  pay- 
ment commonly  used  in  the  forward  contract 
trade; 

(40)  "municipality"  means  political  subdivi- 
sion or  public  agency  or  instnmientality  of  a 
State; 

(41)  "person"  includes  individual,  partner- 
ship, and  corporation,  but  does  not  include 
governmental  unit.  Provided,  however.  That 
any  governmental  unit  that  acquires  an  asset 
from  a  person  as  a  result  of  operation  of  a 
loan  guarantee  agreement,  or  as  receiver  or 
liquidating  agent  of  a  person,  will  be  consid- 
ered a  person  for  purposes  of  section  1102  of 
this  title.2 

(42)  "petition"  means  petition  filed  under 
section  301,  302,  303,  or  304  of  this  title,  as 
the  case  may  be,  commencing  a  case  under 
this  title; 

(43)  "purchaser"  means  transferee  of  a  vol- 
untary transfer,  and  includes  immediate  or 
mediate  transferee  of  such  a  transferee; 

(44)  "railroad"  means  common  carrier  by 
railroad  engaged  in  the  transportation  of  in- 
dividuals or  property  or  owner  of  trackage  fa- 
cilities leased  by  such  a  common  carrier; 

(45)  "relative"  means  individual  related  by 
affinity  or  consanguinity  within  the  third 
degree  as  determined  by  the  common  law,  or 
individual  in  a  step  or  adoptive  relationship 
within  such  third  degree; 

(46)  "repo  participant"  means  an  entity 
that,  on  any  day  during  the  period  beginning 
90  days  before  the  date  of  the  filing  of  the  pe- 
tition, has  an  outstanding  repurchase  agree- 
ment with  the  debtor; 

(47)  "repurchase  agreement"  (which  defini- 
tion also  applies  to  a  reverse  repurchase 
agreement)  means  an  agreement,  including 
related  terms,  which  provides  for  the  transfer 
of  certificates  of  deposit,  eligible  bankers'  ac- 
ceptances, or  securities  that  are  direct  obliga- 
tions of,  or  that  are  fully  guaranteed  as  to 
principal  and  interest  by,  the  United  States  or 


^  So  in  original.  The  word  "and"  probably  should  not  appear. 
>  So  in  original.  The  period  probably  should  be  a  semicolon. 


any  agency  of  the  United  States  against  the 
transfer  of  funds  by  the  transferee  of  such 
certificates  of  deposit,  eligible  bankers'  ac- 
ceptances, or  securities  with  a  simultaneous 
agreement  by  such  transferee  to  transfer  to 
the  transferor  thereof  certificates  of  deposit, 
eligible  bankers'  acceptances,  or  securities  as 
described  above,  at  a  date  certain  not  later 
than  one  year  after  such  transfers  or  on 
demand,  against  the  transfer  of  f imds; 

(48)  "securities  clearing  agency"  means 
person  that  is  registered  as  a  clearing  agency 
under  section  17A  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78q-l)  or  whose  busi- 
ness is  confined  to  the  performance  of  func- 
tions of  a  clearing  agency  with  respect  to  ex- 
empted securities,  as  defined  in  section 
3(a)(12)  of  such  Act  (15  U.S.C.  78c(12))  for 
the  purposes  of  such  section  17A; 

(49)  "security"— 

(A)  includes— 
(i)  note; 
(ii)  stock; 

(iii)  treasury  stock; 

(iv)  bond; 

(V)  debenture; 

(vi)  collateral  trust  certificate; 

(vii)  pre-organization  certificate  or  sub- 
scription; 

(viii)  transferable  share; 

(ix)  voting-trust  certificate; 

(X)  certificate  of  deposit; 

(xi)  certificate  of  deposit  for  security; 

(xii)  investment  contract  or  certificate 
of  interest  or  participation  in  a  profit- 
sharing  agreement  or  in  an  oil,  gas,  or 
mineral  royalty  or  lease,  if  such  contract 
or  interest  is  required  to  be  the  subject  of 
a  registration  statement  filed  with  the  Se- 
curities and  Exchange  Commission  imder 
the  provisions  of  the  Securities  Act  of 
1933  (15  U.S.C.  77a  et  seq.),  or  is  exempt 
under  section  3(b)  of  such  Act  (15  U,S.C. 
77c(b))  from  the  requirement  to  file  such 
a  statement; 

(xiii)  interest  of  a  limited  partner  in  a 
limited  partnership; 

(xiv)  other  claim  or  interest  commonly 
known  as  "security";  and 

(XV)  certificate  of  interest  or  participa- 
tion in,  temporary  or  interim  certificate 
for,  receipt  for,  or  warrant  or  right  to  sub- 
scribe to  or  purchase  or  sell,  a  security; 
but 

(B)  does  not  include— 

(i)  currency,  check,  draft,  bill  of  ex- 
change, or  bank  letter  of  credit; 

(ii)  leverage  transaction,  as  defined  in 
section  761(13)  of  this  title; 

(iii)  commodity  futures  contract  or  for- 
ward contract; 

(iv)  option,  warrant,  or  right  to  sub- 
scribe to  or  purchase  or  sell  a  commodity 
futures  contract; 

(V)  option  to  purchase  or  sell  a  commod- 
ity; 

(vi)  contract  or  certificate  of  a  kind 
specified  in  subparagraph  (A)(xii)  of  this 
paragraph  that  is  not  required  to  be  the 
subject  of  a  registration  statement  filed 
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with  the  Securities  and  Exchange  Com- 
mission and  is  not  exempt  under  section 
3(b)  of  the  Securities  Act  of  1933  (15 
U.S.C.  77c(b))  from  the  requirement  to 
file  such  a  statement;  or 

(vii)  debt  or  evidence  of  indebtedness 
for  goods  sold  and  delivered  or  services 
rendered; 

(50)  "security  agreement"  means  agreement 
that  creates  or  provides  for  a  security  inter- 
est; 

(51)  "security  interest"  means  lien  created 
by  an  agreement; 

(52)  "State"  includes  the  District  of  Colum- 
bia and  Puerto  Rico,  except  for  the  purpose 
of  defining  who  may  be  a  debtor  under  chap- 
ter 9  of  this  title; 

(53)  "statutory  lien"  means  lien  arising 
solely  by  force  of  a  statute  on  specified  cir- 
ciunstances  or  conditions,  or  lien  of  distress 
for  rent,  whether  or  not  statutory,  but  does 
not  include  security  interest  or  judicial  lien, 
whether  or  not  such  interest  or  lien  is  provid- 
ed by  or  is  dependent  on  a  statute  and  wheth- 
er or  not  such  interest  or  lien  is  made  fully  ef- 
fective by  statute; 

(54)  3  "stockbroker"  means  person— 

(A)  with  respect  to  which  there  is  a  cus- 
tomer, as  defined  in  section  741(2)  of  this 
title;  and 

(B)  that  is  engaged  in  the  business  of  ef- 
fecting transactions  in  securities— 

(i)  for  the  accoimt  of  others;  or 
(ii)  with  members  of  the  general  public, 
from  or  for  such  person's  own  account; 

(55)  *  "swap  agreement"  means— 

(A)  an  agreement  (including  terms  and 
conditions  incorporated  by  reference  there- 
in) which  is  a  rate  swap  agreement,  basis 
swap,  forward  rate  agreement,  commodity 
swap,  interest  rate  option,  forward  foreign 
exchange  agreement,  rate  cap  agreement, 
rate  floor  agreement,  rate  collar  agreement, 
currency  swap  agreement,  cross-currency 
rate  swap  agreement,  currency  option,  any 
other  similar  agreement  (including  any 
option  to  enter  into  any  of  the  foregoing); 

(B)  any  combination  of  the  foregoing;  or 

(C)  a  master  agreement  for  any  of  the 
foregoing  together  with  all  supplements; 

(56) «  "swap  participant"  means  an  entity 
that,  at  any  time  before  the  filing  of  the  peti- 
tion, has  an  outstanding  swap  agreement  with 
the  debtor; 

(57) «  "timeshare  plan"  means  and  shall  in- 
clude that  interest  purchased  in  any  arrange- 
ment, plan,  scheme,  or  similar  device,  but  not 
including  exchange  programs,  whether  by 
membership,  agreement,  tenancy  in  common, 
sale,  lease,  deed,  rental  agreement,  license, 
right  to  use  agreement,  or  by  any  other 
means,  whereby  a  purchaser,  in  exchange  for 
consideration,  receives  a  right  to  use  accom- 
modations, facilities,  or  recreational  sites, 
whether  improved  or  imimproved,  for  a  spe- 


cific period  of  time  less  than  a  full  year 
during  any  given  year,  but  not  necessarily  for 
consecutive  years,  and  which  extends  for  a 
period  of  more  than  three  years.  A  "time- 
share  interest"  is  that  interest  purchased  in  a 
timeshare  plan  which  grants  the  purchaser 
the  right  to  use  and  occupy  accommodations, 
facilities,  or  recreational  sites,  whether  im- 
proved or  unimproved,  pursuant  to  a  time- 
share  plan.' 

(54)*  "transfer"  means  every  mode,  direct 
or  indirect,  absolute  or  conditional,  voluntary 
or  involuntary,  of  disposing  of  or  parting  with 
property  or  with  an  interest  in  property,  in- 
cluding retention  of  title  as  a  security  interest 
and  foreclosure  of  the  debtor's  equity  of  re- 
demption; 

(55)  ®  "United  States",  when  used  in  a  geo- 
graphical sense,  includes  all  locations  where 
the  judicial  jurisdiction  of  the  United  States 
extends,  including  territories  and  possessions 
of  the  United  States; 

(56)  **>  "intellectual  property"  means— 

(A)  trade  secret; 

(B)  invention,  process,  design,  or  plant 
protected  imder  title  35; 

(C)  patent  application; 

(D)  plant  variety; 

(E)  work  of  authorship  protected  under 
title  17;  or 

(P)  mask  work  protected  imder  chapter  9 
of  title  17; 

to  the  extent  protected  by  applicable  non- 
bankruptcy  law;  and 

(57)  ^1  "mask  work"  has  the  meaning  given 
it  in  section  901(a)(2)  of  title  17. 

(As  amended  Pub.  L.  101-311,  title  I,  §  101,  title 
II,  §  201,  June  25,  1990.  104  Stat.  267,  268;  Pub. 
L.  101-647,  title  XXV,  §  2522(e),  Nov.  29,  1990, 
104  Stat.  4867.) 

References  in  Text 

Section  3  of  the  Federal  Deposit  Insurance  Act.  re- 
ferred to  in  pars.  (3)(A).  (33)(A).  and  (35)(A),  is  classi- 
fied to  section  1813  of  Title  12,  Banks  and  Banking. 

The  Securities  Act  of  1933  (15  U.S.C.  77a  et  seq.),  re- 
ferred to  in  par.  (49)(A)(xii),  is  act  May  27.  1933.  ch. 
38,  title  I.  48  Stat.  74.  as  amended,  which  is  classified 
generally  to  subchapter  I(§  77a  et  seq.)  of  chapter  2A 
of  Title  15.  Commerce  and  Trade.  For  complete  classi- 
fication of  this  Act  to  the  Code,  see  section  77a  of 
Title  15  and  Tables. 

Amendbcents 

1990— Par.  (3).  Pub.  L.  101-647.  §  2522(e)(4).  added 
par.  (3).  Former  par.  (3)  redesignated  (4). 

Pars.  (4)  to  (23).  Pub.  L.  101-647.  §  2522(e)(3).  redes- 
ignated pars.  (3)  to  (22)  as  (4)  to  (23).  respectively. 
Former  par.  (23)  redesignated  (24). 

Par.  (24).  Pub.  L,  101-647,  §  2522(e)(3).  redesignated 
par.  (23)  as  (24).  Former  par.  (24)  redesignated  (25). 

Pub.  L.  101-311.  §  201(1).  inserted  "as  defined  in  sec- 
tion 761(8)  of  this  title,  or  any  simUar  good,  article, 
service,  right,  or  interest  which  is  presently  or  in  the 
future  becomes  the  subject  of  dealing  in  the  forward 
contract  trade."  after  '^transfer  of  commodity."  and 


*  Another  par.  (54)  follows  first  par.  (57). 

*  Another  par.  (55)  follows  second  par.  (54). 

*  Another  par.  (56)  follows  second  par.  (55). 

*  Another  par.  (57)  follows  second  par.  (56). 


^  So  in  original.  The  period  probably  should  be  a  semicolon. 
"  So  in  original.  Probably  should  be  "(58)". 
»  So  In  original.  Probably  should  be  "(59)". 
»•  So  In  original.  Probably  should  be  "(60)". 
"  So  in  original.  Probably  should  be  "(61)". 


{305 


TITLE  11— BANKRUPTCY 


Page  1332 


",  including,  but  not  limited  to,  a  repurchase  transac- 
tion, reverse  repurchase  transaction,  consignment, 
lease,  swap,  hedge  transaction,  deposit,  loan,  option, 
allocated  transaction,  unallocated  transaction,  or  any 
combination  thereof  or  option  thereon"  after  "entered 
into". 

Par.  (25).  Pub.  L.  101-647,  §  2522(e)(3),  redesignated 
par.  (24)  as  (25).  Former  par.  (25)  redesignated  (26). 

Pub.  L.  101-311,  §  201(2),  substituted  "a  commodity, 
as  defined  in  section  761(8)  of  this  title,  or  any  similar 
good,  article,  service,  right,  or  interest  which  is  pres- 
ently or  in  the  future  becomes  the  subject  of  dealing 
in  the  forward  contract  trade"  for  "commodities". 

Pars.  (26)  to  (32).  Pub.  L.  101-647,  §  2522(e)(3),  redes- 
ignated pars.  (25)  to  (31)  as  (26)  to  (32),  respectively. 
Former  par.  (32)  redesignated  (36). 

Par.  (33).  Pub.  L.  101-647,  §  2522(e)(2),  added  par. 
(33).  Former  par.  (33)  redesignated  (37). 

Par.  (34).  Pub.  L.  101-647,  §  2522(e)(2),  added  par. 
(34).  Former  par.  (34)  redesignated  (38). 

Pub.  L.  101-311,  §  201(4),  added  par.  (34).  Former 
par.  (34)  redesignated  (36). 

Par.  (35).  Pub.  L.  101-647,  §  2522(e)(2),  added  par. 
(35).  Former  par.  (35)  redesignated  (39). 

Pub.  L.  101-311,  §201(4),  added  par.  (35).  Former 
par.  (35)  redesignated  (37). 

Par.  (36).  Pub.  L.  101-647,  §  2522(e)(1),  redesignated 
par.  (32)  as  (36).  Former  par.  (36)  redesignated  (40). 

Pub.  L.  101-311,  §  201(3),  redesignated  par.  (34)  as 
(36).  Former  par.  (36)  redesignated  (38). 

Pars.  (37)  to  (48).  Pub.  L.  101-647,  §  2522(e)(1),  redes- 
ignated pars.  (33)  to  (44)  as  (37)  to  (48),  respectively. 
Former  pars.  (45)  to  (48)  redesignated  (49)  to  (52),  re- 
spectively. 

Pub.  L.  101-311,  §  201(3),  redesignated  pars.  (35)  to 
(46)  as  (37)  to  (48),  respectively.  Former  pars.  (47)  and 
(48)  redesignated  (49)  and  (50),  respectively. 

Pars.  (49),  (50).  Pub.  L.  101-647,  §  2522(e)(1).  redesig- 
nated pars.  (45)  and  (46)  as  (49)  and  (50),  respectively. 
Former  pars.  (49)  and  (50)  redesignated  (53)  and  (54) 
defining  "stockbroker",  respectively. 

Pub.  L.  101-311,  §  201(3),  redesignated  pars.  (47)  and 
(48)  as  (49)  and  (50),  respectively.  Former  pars.  (49) 
and  (50)  redesignated  (51)  and  (52),  respectively. 

Pub.  L.  101-311,  §  101(2),  added  pars.  (49)  and  (50). 
Former  pars.  (49)  and  (50)  redesignated  (51)  and  (52), 
respectively. 

Par.  (51).  Pub.  L.  101-647,  §  2522(e)(1),  redesignated 
par.  (47)  as  (51).  Former  par.  (51)  redesignated  (55)  de- 
fining "swap  agreement". 

Pub.  L.  101-311,  §  201(3),  redesignated  par.  (49)  as 
(51).  Former  par.  (51)  redesignated  (53). 

Pub.  L.  101-311,  §  101(1),  redesignated  par.  (49)  as 
(51).  Former  par.  (51)  redesignated  (53). 

Par.  (52).  Pub.  L.  101-647,  §  2522(e)(1),  redesignated 
par.  (48)  as  (52).  Former  par.  (52)  redesignated  (56)  de- 
fining "swap  participant". 

Pub.  L.  101-311,  §  201(3),  redesignated  par.  (50)  as 
(52).  Former  par.  (52)  redesignated  (54)  defining 
"transfer". 

Pub.  L.  101-311,  §  101(1),  redesignated  par.  (50)  as 
(52).  Former  par.  (52)  redesignated  (54). 

Par.  (53).  Pub.  L.  101-647,  §  2522(e)(1),  redesignated 
par.  (49)  as  (53).  Former  par.  (53)  redesignated  (57)  de- 
fining "timeshare  plan". 

Pub.  L.  101-311,  §201(3),  redesignated  par.  (51)  as 
(53).  Former  par.  (53)  redesignated  (55)  defining 
"United  States". 

Pub.  L.  101-311,  §  101(1),  redesignated  par.  (51)  as 
(53).  Former  par.  (53)  redesignated  (55). 

Par.  (54).  Pub.  L.  101-647,  §  2522(e)(1),  redesignated 
par.  (50)  as  (54)  defining  "stockbroker". 

Pub.  L.  101-311,  §  201(3),  redesignated  par,  (52)  as 

(54)  defining  "transfer".  Former  par.  (54)  redesignated 
(56)  defining  "intellectual  property". 

Pub.  L.  101-311,  §  101(1),  redesignated  par.  (52)  as 
(54). 

Par.  (55).  Pub.  L.  101-647,  §  2522(e)(1),  redesignated 
par.  (51)  as  (55)  defining  "swap  agreement". 

Pub.  L.  101-311,  §201(3),  redesignated  par.  (53)  as 

(55)  defining  "United  States".  Former  par.  (55)  redes- 
ignated (57)  defining  "mask  work". 


Pub.  L.  101-311,  §  101(1),  redesignated  par.  (53)  as 
(55). 

Par.  (56).  Pub.  L.  101-647,  §  2522(e)(1),  redesignated 
par.  (52)  as  (56)  defining  "swap  participant". 

Pub.  L.  101-311,  §  201(3),  redesignated  par.  (54)  as 

(56)  defining  "intellectual  property". 

Par.  (57).  Pub.  L.  101-647,  §  2522(e)(1),  redesignated 
par.  (53)  as  (57)  defining  "timeshare  plan". 
Pub.  L.  101-311,  §  201(3),  redesignated  par.  (55)  as 

(57)  defining  "mask  work". 

Short  Title  op  1990  Amendments 

Pub.  L.  101-581,  §  1.  Nov.  15,  1990,  104  Stat.  2865, 
and  section  3101  of  title  XXXI  of  Pub.  L.  101-647,  pro- 
vided respectively  that  such  Act  and  such  title 
[amending  sections  523  and  1328  of  this  title  and  en- 
acting provisions  set  out  as  a  note  under  section  523  of 
this  title]  may  be  cited  as  the  "Criminal  Victims  Pro- 
tection Act  of  1990". 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  section  362  of  this  title; 
title  12  sections  1787,  1821;  title  15  sections  78eee, 
78fff-l;  title  28  section  1930. 

CHAPTER  3— CASE  ADMINISTRATION 

SUBCHAPTER  I— COMMENCEMENT  OF  A 
CASE 

§  305.  Abstention 

LSee  main  edition  for  text  of  (a)  and  (6)] 

(c)  An  order  under  subsection  (a)  of  this  sec- 
tion dismissing  a  case  or  suspending  all  pro- 
ceedings in  a  case,  or  a  decision  not  so  to  dis- 
miss or  suspend,  is  not  reviewable  by  appeal  or 
otherwise  by  the  court  of  appeals  imder  section 
158(d),  1291,  or  1292  of  title  28  or  by  the  Su- 
preme Court  of  the  United  States  under  section 
1254  of  title  28. 

(As  amended  Pub.  L.  101-650,  title  III,  §  309(a), 
Dec.  1,  1990,  104  Stat.  5113;  Pub.  L.  102-198,  §  5, 
Dec.  9,  1991,  105  Stat.  1623.) 

Amendments 

1991— Subsec.  (c).  Pub.  L.  102-198  substituted  "title 
28"  for  "this  title"  in  two  places. 

1990— Subsec.  (c).  Pub.  L.  101-650  inserted  before 
period  at  end  "by  the  court  of  appeals  under  section 
158(d),  1291,  or  1292  of  this  title  or  by  the  Supreme 
Court  of  the  United  States  under  section  1254  of  this 
title". 

§  307.  United  States  trustee 

Standing  and  Authority  of  Bankruptcy 
Administrator 

Pub.  L.  101-650,  title  III,  §  317(b),  Dec.  1,  1990,  104 
Stat.  5115,  provided  that:  "A  bankruptcy  administra- 
tor may  raise  and  may  appear  and  be  heard  on  any 
issue  in  any  case  under  title  11,  United  States  Code, 
but  may  not  file  a  plan  pursuant  to  section  1121(c)  of 
such  title." 

SUBCHAPTER  III— ADMINISTRATION 

§  346.  Special  tax  provisions 

References  in  Text 

Section  371  of  the  Internal  Revenue  Code  of  1986 
(26  U.S.C.  371),  referred  to  in  subsec.  (g)(1)(C),  was  re- 
pealed by  Pub.  L.  101-508,  title  XI.  §  11801(a)(19),  Nov. 
5,  1990,  104  Stat.  1388-521. 
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SUBCHAPTER  IV-ADMINISTRATIVE 
POWERS 

§  362.  Automatic  stay 

iSee  main  edition  for  text  ofia)l 

(b)  The  filing  of  a  petition  under  section  301, 
302,  or  303  of  this  title,  or  of  an  application 
under  section  5(a)(3)  of  the  Securities  Investor 
Protection  Act  of  1970  (15  U.S.C.  78eee(a)(3)). 
does  not  operate  as  a  stay— 

ISee  main  edition  for  text  ofU)  to  (5)1 

(6)  under  subsection  (a)  of  this  section,  of 
the  setoff  by  a  commodity  broker,  forward 
contract  merchant,  stockbroker,  financial  in- 
stitutions, or  seciulties  clearing  agency  of  any 
mutual  debt  and  claim  under  or  in  connection 
with  commodity  contracts,  as  defined  in  sec- 
tion 761(4)  of  this  title,  forward  contracts,  or 
securities  contracts,  as  defined  in  section 
741(7)  of  this  title,  that  constitutes  the  setoff 
of  a  claim  against  the  debtor  for  a  margin 
payment,  as  defined  in  section  101(34),  741(5), 
or  761(15)  of  this  title,  or  settlement  pay- 
ment, as  defined  in  section  101(35)  or  741(8) 
of  this  title,  arising  out  of  commodity  con- 
tracts, forward  contracts,  or  securities  con- 
tracts against  cash,  securities,  or  other  prop- 
erty held  by  or  due  from  such  commodity 
broker,  forward  contract  merchant,  stockbro- 
ker, financial  institutions,  or  securities  clear- 
ing agency  to  margin,  guarantee,  secure,  or 
settle  commodity  contracts,  forward  con- 
tracts, or  securities  contracts; 

ISee  main  edition  for  text  ofiT)  to  ilDI 

(12)  under  subsection  (a)  of  this  section, 
after  the  date  which  is  90  days  after  the  f ilkig 
of  such  petition,  of  the  commencement  or 
continuation,  and  conclusion  to  the  entry  of 
final  judgment,  of  an  action  which  involves  a 
debtor  subject  to  reorganization  pursuant  to 
chapter  11  of  this  title  and  which  was 
brought  by  the  Secretary  of  Transportation 
under  the  Ship  Mortgage  Act,  1920  ^  (46  App. 
U.S.C.  911  et  seqj  (including  distribution  of 
any  proceeds  of  sale)  to  foreclose  a  preferred 
ship  or  fleet  mortgage,  or  a  security  interest 
in  or  relating  to  a  vessel  or  vessel  imder  con- 
struction, held  by  the  Secretary  of  Transpor- 
tation imder  section  207  or  title  XI  of  the 
Merchant  Marine  Act,  1936  (46  App.  U.S.C. 
1117  and  1271  et  seq.,  respectively),  or  under 
applicable  State  law; 

(13)  imder  subsection  (a)  of  this  section, 
after  the  date  which  is  90  days  after  the  filing 
of  such  petition,  of  the  commencement  or 
continuation,  and  conclusion  to  the  entry  of 
final  judgment,  of  an  action  which  involves  a 
debtor  subject  to  reorganization  pursuant  to 
chapter  11  of  this  title  and  which  was 
brought  by  the  Secretary  of  Commerce  under 
the  Ship  Mortgage  Act,  1920  >  (46  App.  U.S.C. 
911  et  seq.)  (including  distribution  of  any  pro- 
ceeds of  sale)  to  foreclose  a  preferred  ship  or 
fleet  mortgage  in  a  vessel  or  a  mortgage,  deed 
of  trust,  or  other  security  interest  in  a  fishing 


facility  held  by  the  Secretary  of  Commerce 
under  section  207  or  title  XI  of  the  Merchant 
Marine  Act,  1936  (46  App.  U.S.C.  1117  and 
1271  et  seq.,  respectively);  or ' 

(14)  *  under  subsection  (a)  of  this  section,  of 
the  setoff  by  a  swap  participant,  of  any 
mutual  debt  and  claim  under  or  in  connection 
with  any  swap  agreement  that  constitutes  the 
setoff  of  a  claim  against  the  debtor  for  any 
payment  due  from  the  debtor  under  or  in  con- 
nection with  any  swap  agreement  against  any 
payment  due  to  the  debtor  from  the  swap 
participant  under  or  in  connection  with  any 
swap  agreement  or  against  cash,  securities,  or 
other  property  of  the  debtor  held  by  or  due 
from  such  swap  participant  to  guarantee, 
secure  or  settle  any  swap  agreement.*^ 

(14)  *  under  subsection  (a)  of  this  section,  of 
any  action  by  an  accrediting  agency  regarding 
the  accreditation  status  of  the  debtor  as  an 
educational  institution; 

(15)  under  subsection  (a)  of  this  section,  of 
any  action  by  a  State  licensing  body  regard- 
ing the  licensure  of  the  debtor  as  an  educa- 
tional institution;  or 

(16)  under  subsection  (a)  of  this  section,  of 
any  action  by  a  guaranty  agency,  as  defined 
in  section  435(j)  of  the  Higher  Education  Act 
of  1965  (20  U.S.C.  1001  et  seq.)  or  the  Secre- 
tary of  Education  regarding  the  eligibility  of 
the  debtor  to  participate  in  programs  author- 
ized under  such  Act. 

The  provisions  of  paragraphs  (12)  and  (13)  of 
this  subsection  shall  apply  with  respect  to  any 
such  petition  filed  on  or  before  December  31, 
1989. 

[.See  main  edition  for  text  ofic)  to  (7i)] 

(As  amended  Pub.  L.  101-311,  title  I,  §  102,  title 
II,  §  202,  June  25,  1990,  104  Stat.  267,  269;  Pub. 
L.  101-508,  title  III,  §  3007(a)(1),  Nov.  5.  1990. 
104  Stat.  1388-28.) 

Amendment  of  Section 

For  termination  of  amendment  by  section 
3008  of  Pub,  L.  101-508,  see  Effective  and 
Termination  Dates  of  1990  Amendment  note 
below. 

References  in  Text 

The  Ship  Mortgage  Act.  1920.  referred  to  in  subsec. 
(b)(12).  (13).  is  section  30  of  act  June  5,  1920.  ch.  250. 
41  Stat.  1000.  as  amended,  which  was  classified  gener- 
ally to  chapter  25  (8  911  et  seq.)  of  former  Title  46. 
Shipping,  and  was  repealed  by  Pub.  L.  100-710,  title  I. 
§  106(b)(2).  Nov.  23. 1988. 102  Stat.  4752.  and  reenacted 
by  section  102(c)  thereof  as  chapters  301  and  313  of 
Title  46.  Shipping. 

The  Higher  Education  Act  of  1965.  referred  to  in 
subsec.  (b)(16).  is  Pub.  L.  89-329,  Nov.  8.  1965.  79  Stat. 
1219.  as  amended,  which  is  classified  principally  to 
chapter  28  (§  1001  et  seq.)  of  Title  20.  Education.  Sec- 
tion 435(J)  of  the  Act  is  classified  to  section  1085(j)  of 
Title  20.  For  complete  classification  of  this  Act  to  the 
Code,  see  Short  Title  note  set  out  under  section  1001 
of  Title  20  and  Tables. 


«  See  References  in  Text  note  below. 


»  So  in  original.  The  word  "or"  probably  should  not  appear. 
«So  in  original.  Two  pars.  (14)  have  been  enacted.  See  1990 
Amendments  notes  below. 
*  So  in  original.  The  period  probably  should  be  a  semicolon. 
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Amendments 

1990-Subsec.  (b)(6).  Pub.  L.  101-311,  §  202.  inserted 
reference  to  sections  101(34)  and  101(35)  of  this  title. 

Subsec.  (b)(12).  Pub.  L.  101-508,  §§  3007(a)(1)(A), 
3008,  which  temporarily  directed  the  striking  of  "or" 
after  "State  law;",  could  not  be  executed  because  of  a 
prior  amendment  by  Pub.  L.  101-311.  See  below.  See 
also  Effective  and  Termination  Dates  of  1990  Amend- 
ment note  below. 

Pub.  L.  101-311,  §  102(1),  struck  out  "or"  after 
"State  law;". 

Subsec.  (b)(13).  Pub.  L.  101-508,  §§  3007(a)(1)(B), 
3008,  which  temporarily  directed  the  substitution  of  a 
semicolon  for  a  period  at  end  thereof,  could  not  be  ex- 
ecuted because  of  a  prior  amendment  by  Pub.  L. 
101-311.  See  below.  See  also  Effective  and  Termina- 
tion Dates  of  1990  Amendment  note  below. 

Pub.  L.  101-311,  §  102(2),  substituted  ";  or"  for 
period  at  end. 

Subsec.  (b)(14)  to  (16).  Pub.  L.  101-508, 
§§  3007(a)(1)(C),  3008,  temporarily  added  pars.  (14)  to 
(16).  Notwithstanding  directory  language  adding  pars. 
(14)  to  (16)  immediately  following  par.  (13),  pars.  (14) 
to  (16)  were  added  after  par.  (14),  as  added  by  Pub.  L. 
101-311,  to  reflect  the  probable  intent  of  Congress. 
See  Effective  and  Termination  Dates  of  1990  Amend- 
ment note  below. 

Pub.  L.  101-311,  §  102(3),  added  par.  (14)  relating  to 
the  setoff  by  a  swap  participant  of  any  mutual  debt 
and  claim  imder  or  in  connection  with  a  swap  agree- 
ment. Notwithstanding  directory  language  adding  par. 
(14)  at  end  of  subsec.  (b),  par.  (14)  was  added  after  par. 
(13)  to  reflect  the  probable  intent  of  Congress. 

Effective  and  Termination  Dates  of  1990 

ABfENDBfENT 

Section  3007(a)(3)  of  Pub.  L.  101-508  provided  that: 
"The  amendments  made  by  this  subsection  [amending 
this  section  and  section  541  of  this  title]  shall  be  effec- 
tive upon  date  of  enactment  of  this  Act  [Nov.  5, 
19903." 

Section  3008  of  Pub.  L.  101-508  provided  that:  "The 
amendments  made  by  this  subtitle  [subtitle  A 
(§§  3001-3008)  of  title  III  of  Pub.  L.  101-508,  amending 
this  section,  sections  541  and  1328  of  this  title,  and  sec- 
tions 1078,  1078-1,  1078-7,  1085, 1088,  and  1091  of  Title 
20,  Education,  and  provisions  set  out  as  a  note  imder 
section  1078-1  of  Title  20]  shall  cease  [to]  be  effective 
on  October  1, 1996." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  108,  109,  361, 
363,  365,  505,  507,  542,  553,  557,  742,  901,  922,  1110, 
1168,  1205  of  this  title;  title  28  section  1334;  title  46 
section  31308. 

§  365.  Executory  contracts  and  unexpired  leases 

iSee  main  edition  for  text  ofia)  to  (n)] 

(o)  In  a  case  under  chapter  11  of  this  title, 
the  trustee  shall  be  deemed  to  have  assumed 
(consistent  with  the  debtor's  other  obligations 
under  section  507),  and  shall  immediately  cure 
any  deficit  under,  any  commitment  by  the 
debtor  to  the  Federal  Deposit  Insurance  Corpo- 
ration, the  Resolution  Trust  Corporation,  the 
Director  of  the  Office  of  Thrift  Supervision, 
the  Comptroller  of  the  Currency,  or  the  Board 
of  Governors  of  the  Federal  Reserve  System,  or 
its  predecessors  or  successors,  to  maintain  the 
capital  of  an  insured  depository  institution,  and 
any  claim  for  a  subsequent  breach  of  the  obli- 
gations thereunder  shall  be  entitled  to  priority 
imder  section  507.  This  subsection  shall  not 
extend  any  commitment  that  would  otherwise 
be  terminated  by  any  act  of  such  an  agency. 


(As    amended    Pub.    L.    101-647,    title    XXV, 
§  2522(c),  Nov.  29,  1990,  104  Stat.  4866.) 

Amendments 

1990— Subsec.  (o).  Pub.  L.  101-647  added  subsec.  (o). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  348,  363,  502, 
553,  555.  556,  557,  559,  560,  744,  901,  929,  1110.  1123, 
1124,  1167,  1168,  1169,  1222,  1322  of  this  title. 

CHAPTER  5— CREDITORS,  THE  DEBTOR,  AND 
THE  ESTATE 

SUBCHAPTER  III-THE  ESTATE 

Sec. 

560.  Contractual  right  to  terminate  a  swap  agree- 

ment. 

Amendments 

1990— Pub.  L.  101-311,  title  I,  §  106(b),  June  25,  1990. 
104  Stat.  268,  added  item  560. 

SUBCHAPTER  I— CREDITORS  AND 
CLAIMS 

§  505.  Determination  of  tax  liability 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  title  26  sections  6212, 
6512.  6532.  7434;  title  28  section  2201. 

§  507.  Priorities 

(a)  The  following  expenses  and  claims  have 
priority  in  the  following  order: 

iSee  main  edition  for  text  ofil)  to  (7)1 

(8)  Eighth,  allowed  unsecured  claims  based 
upon  any  commitment  by  the  debtor  to  the 
Federal  Deposit  Insurance  Corporation,  the 
Resolution  Trust  Corporation,  the  Director  of 
the  Office  of  Thrift  Supervision,  the  Comp- 
troller of  the  Currency,  or  the  Board  of  Gov- 
ernors of  the  Federal  Reserve  System,  or 
their  predecessors  or  successors,  to  maintain 
the  capital  of  an  insured  depository  institu- 
tion. 

ISee  main  edition  for  text  ofib)  to  (d)3 

(As    amended    Pub.    L.    101-647,    title    XXV, 
§  2522(d).  Nov.  29,  1990,  104  Stat.  4867.) 

Amendments 

1990— Subsec.  (a)(8).  Pub.  L.  101-647  added  par.  (8). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  364.  365.  502. 
503,  523,  724,  726,  752,  766,  901,  943,  1123,  1129.  1222. 
1226. 1322. 1326  of  this  title;  title  15  section  78fff . 

SUBCHAPTER  II— DEBTOR'S  DUTIES  AND 
BENEFITS 

§  522.  Exemptions 

ISee  main  edition  for  text  ofia)  and  (6)] 

(c)  Unless  the  case  is  dismissed,  property  ex- 
empted under  this  section  is  not  liable  during 
or  after  the  case  for  any  debt  of  the  debtor  that 
arose,  or  that  is  determined  under  section  502 
of  this  title  as  if  such  debt  had  arisen,  before 
the  commencement  of  the  case,  except— 
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(1)  a  debt  of  a  kind  specified  in  section 
523(a)(1)  or  523(a)(5)  of  this  title; 

(2)  a  debt  secured  by  a  lien  that  is— 

iSee  main  edition  for  text  ofiA)l 

(B)  a  tax  lien,  notice  of  which  is  properly 
f  Ued;  or 

(3)  a  debt  of  a  kind  specified  in  section 
523(a)(4)  or  523(a)(6)  of  this  title  owed  by  an 
institution-affiliated  party  of  an  insured  de- 
pository institution  to  a  Federal  depository 
institutions  regulatory  agency  acting  in  its  ca- 
pacity as  conservator,  receiver,  or  liquidating 
agent  for  such  institution. 

ISee  main  edition  for  text  of  id)  to  (m)] 

(As    amended    Pub.    L.    101-647,    title    XXV, 
§  2522(b),  Nov.  29,  1990,  104  Stat.  4866.) 

Amendments 

1990— Subsec.  (c)(3).  Pub.  L.  101-647  added  par.  (3). 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  101,  349,  502, 
542,  551,  552,  722,  1123  of  this  title;  title  26  sections 
1017,  1398;  title  28  section  3014;  title  29  section  1405. 

§  523.  Exceptions  to  discharge 

(a)  A  discharge  under  section  727,  1141,,^ 
1228(a),  1228(b),  or  1328(b)  of  this  title  does  not 
discharge  an  individual  debtor  from  any  debt— 

ISee  main  edition  for  text  of  il)  to  (7)1 

(8)  for  an  educational  benefit  overpayment 
or  loan  made,  insured  or  guaranteed  by  a  gov- 
ernmental imit,  or  made  imder  any  program 
funded  in  whole  or  in  part  by  a  governmental 
imit  or  nonprofit  institution,  or  for  an  obliga- 
tion to  repay  f  imds  received  as  an  educational 
benefit,  scholarship  or  stipend,  unless— 

(A)  such  loan,  benefit,  scholarship,  or  sti- 
pend overpayment  first  became  due  more 
than  7  years  (exclusive  of  any  applicable 
suspension  of  the  repayment  period)  before 
the  date  of  the  filing  of  the  petition;  or 

LSee  main  edition  for  text  of  (3)1 

(9)  for  death  or  personal  injury  caused  by 
the  debtor's  operation  of  a  motor  vehicle  if 
such  operation  was  imlawful  because  the 
debtor  was  intoxicated  from  using  alcohol,  a 
drug,  or  another  substance; 

(10)  that  was  or  could  have  been  listed  or 
scheduled  by  the  debtor  in  a  prior  case  con- 
cerning the  debtor  under  this  title  or  imder 
the  Bankruptcy  Act  in  which  the  debtor 
waived  discharge,  or  was  denied  a  discharge 
under  section  727(a)(2).  (3),  (4),  (5),  (6),  or  (7) 
of  this  title,  or  under  section  14c(l),  (2),  (3), 
(4),  (6),  or  (7)  of  such  Act; 

(11)  provided  in  any  final  judgment,  unre- 
viewable order,  or  consent  order  or  decree  en- 
tered in  any  court  of  the  United  States  or  of 
any  State,  issued  by  a  Federal  depository  in- 
stitutions regulatory  agency,  or  contained  in 
any  settlement  agreement  entered  into  by  the 
debtor,  arising  from  any  act  of  fraud  or  defal- 


cation while  acting  in  a  fiduciary  capacity 
committed  with  respect  to  any  depository  in- 
stitution or  insured  credit  imion;  or 

(12)  for  malicious  or  reckless  failure  to  ful- 
fill any  commitment  by  the  debtor  to  a  Feder- 
al depository  institutions  regulatory  agency 
to  maintain  the  capital  of  an  insured  deposi- 
tory institution,  except  that  this  paragraph 
shall  not  extend  any  such  conmiitment  which 
would  otherwise  be  terminated  due  to  any  act 
of  such  agency;  ^ 

ISee  main  edition  for  text  o/(6)] 

(c)(1)  Except  as  provided  in  subsection 
(a)(3)(B)  of  this  section,  the  debtor  shall  be  dis- 
charged from  a  debt  of  a  kind  specified  in  para- 
graph (2),  (4),  or  (6)  of  subsection  (a)  of  this 
section,  luiless,  on  request  of  the  creditor  to 
whom  such  debt  is  owed,  and  after  notice  and  a 
hearing,  the  court  determines  such  debt  to  be 
excepted  from  discharge  under  paragraph  (2). 
(4).  or  (6).  as  the  case  may  be,  of  subsection  (a) 
of  this  section. 

(2)  Paragraph  (1)  shall  not  apply  in  the  case 
of  a  Federal  depository  institutions  regulatory 
agency  seeking,  in  its  capacity  as  conservator, 
receiver,  or  liquidating  agent  for  an  insured  de- 
pository institution,  to  recover  a  debt  described 
in  subsection  (a)(2),  (a)(4).  (a)(6).  or  (a)(ll) 
owed  to  such  institution  by  an  institution-affili- 
ated party  imless  the  receiver,  conservator,  or 
liquidating  agent  was  appointed  in  time  to  rea- 
sonably comply,  or  for  a  Federal  depository  in- 
stitutions regulatory  agency  acting  in  its  corpo- 
rate capacity  as  a  successor  to  such  receiver, 
conservator,  or  liquidating  agent  to  reasonably 
comply,  with  subsection  (a)(3)(B)  as  a  creditor 
of  such  institution-affiliated  party  with  respect 
to  such  debt. 

ISee  main  edition  for  text  of(d)l 

(e)  Any  institution-affiliated  party  of  a  depos- 
itory institution  or  insured  credit  union  shall  be 
considered  to  be  acting  in  a  fiduciary  capacity 
with  respect  to  the  purposes  of  subsection 
(a)(4)  or  (11). 

(As  amended  Pub.  L.  101-581,  §  2(a),  Nov.  15, 
1990,  104  Stat.  2865;  Pub.  L.  101-647,  title  XXV, 
§  2522(a),  title  XXXI,  §  3102(a),  title  XXXVI, 
§  3621,  Nov.  29,  1990,  104  Stat.  4865,  4916,  4964.) 

References  in  Text 

The  Bankruptcy  Act,  referred  to  in  subsecs.  (a)(10) 
and  (b),  is  act  July  1,  1898,  ch.  541,  30  Stat.  544,  as 
amended,  which  was  classified  generally  to  former 
Title  11.  Sections  14c  and  17a  of  the  Bankruptcy  Act 
were  classified  to  sections  32(c)  and  35(a)  of  former 
Title  11. 

Abocndbcents 

1990— Subsec.  (a)(8).  Pub.  L.  101-647,  §  3621.  substi- 
tuted "for  an  educational  benefit  overpayment  or  loan 
made,  insured  or  guaranteed  by  a  governmental  unit, 
or  made  under  any  program  funded  in  whole  or  in  part 
by  a  governmental  unit  or  nonprofit  institution,  or  for 
an  obligation  to  repay  funds  received  as  an  education- 
al benefit,  scholarship  or  stipend,  unless"  for  "for  an 
educational  loan  made,  insured,  or  guaranteed  by  a 


^  So  in  original. 


*  So  in  original.  The  semicolon  probably  should  be  a  period. 
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governmental  unit,  or  made  imder  any  program 
funded  in  whole  or  in  part  by  a  governmental  unit  or  a 
nonprofit  institution,  unless"  in  introductory  provi- 
sions and  amended  subpar.  (A)  generally.  Prior  to 
amendment,  subpar.  (A)  read  as  follows:  "such  loan 
first  became  due  before  five  years  (exclusive  of  any  ap- 
plicable suspension  of  the  repasmaent  period)  before 
the  date  of  the  filing  of  the  petition;  or". 

Subsec.  (a)(9).  Pub.  L.  101-581  and  Pub.  L.  101-647, 
§  3102(a),  identically  amended  par.  (9)  generally.  Prior 
to  amendment,  par.  (9)  read  as  follows:  "to  any  entity, 
to  the  extent  that  such  debt  arises  from  a  judgment  or 
consent  decree  entered  in  a  court  of  record  against  the 
debtor  wherein  liability  was  inciured  by  such  debtor 
as  a  result  of  the  debtor's  operation  of  a  motor  vehicle 
while  legally  intoxicated  under  the  laws  or  regulations 
of  any  jurisdiction  within  the  United  States  or  its  ter- 
ritories wherein  such  motor  vehicle  was  operated  and 
within  which  such  liability  was  incurred;  or". 

Subsec.  (a)(ll),  (12).  Pub.  L.  101-647,  §  2522(a)(1), 
added  pars.  (11)  and  (12). 

Subsec.  (c).  Pub.  L.  101-647,  §  2522(a)(3),  designated 
existing  provisions  as  par.  (1)  and  added  par.  (2). 

Subsec.  (e).  Pub.  L.  101-647,  §  2522(a)(2),  added 
subsec.  (e). 

Effective  Date  of  1990  Amendments 

Section  3104  of  title  XXXI  of  Pub.  L.  101-647  pro- 
vided that: 

"(a)  Effective  Date.— This  title  and  the  amend- 
ments made  by  this  title  [amending  this  section  and 
section  1328  of  this  title  and  enacting  provisions  set 
out  as  a  note  under  section  101  of  this  title]  shall  take 
effect  on  the  date  of  the  enactment  of  this  Act  [Nov. 
29, 1990]. 

"(b)  Application  of  Amendments.— The  amendments 
made  by  this  title  [amending  this  section  and  section 
1328  of  this  title]  shall  not  apply  with  respect  to  cases 
commenced  under  title  11  of  the  United  States  Code 
before  the  date  of  the  enactment  of  this  Act." 

Amendment  by  section  3621  of  Pub.  L.  101-647  effec- 
tive 180  days  after  Nov.  29,  1990,  see  section  3631  of 
Pub.  L.  101-647,  set  out  as  an  Effective  Date  note 
under  section  3001  of  Title  28,  Judiciary  and  Judicial 
Procedure. 

Section  4  of  Pub.  L.  101-581  provided  that: 

"(a)  Effective  Date.— This  Act  and  the  amendments 
made  by  this  Act  [amending  this  section  and  section 
1328  of  this  title  and  enacting  provisions  set  out  as  a 
note  under  section  101  of  this  title]  shall  take  effect 
on  the  date  of  the  enactment  of  this  Act  [Nov.  15, 
1990]. 

"(b)  Application  of  Amendbients.— The  amendments 
made  by  this  Act  [amending  this  section  and  section 
1328  of  this  title]  shall  not  apply  with  respect  to  cases 
commenced  under  title  11  of  the  United  States  Code 
before  the  date  of  the  enactment  of  this  Act." 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  502,  507,  522, 
524,  727,  1141,  1228,  1328  of  this  title;  title  26  sections 
6327,  7434. 

SUBCHAPTER  III— THE  ESTATE 

§  541.  Property  of  the  estate 

[See  main  edition  for  text  ofia)l 

(b)  Property  of  the  estate  does  not  include— 

(1)  any  power  that  the  debtor  may  exercise 
solely  for  the  benefit  of  an  entity  other  than 
the  debtor; 

(2)  any  interest  of  the  debtor  as  a  lessee 
under  a  lease  of  nonresidential  real  property 
that  has  terminated  at  the  expiration  of  the 
stated  term  of  such  lease  before  the  com- 
mencement of  the  case  imder  this  title,  and 
ceases  to  include  any  interest  of  the  debtor  as 


a  lessee  under  a  lease  of  nonresidential  real 
property  that  has  terminated  at  the  expira- 
tion of  the  stated  term  of  such  lease  during 
the  case;  or 

(3)  any  eligibility  of  the  debtor  to  partici- 
pate in  programs  authorized  under  the 
Higher  Education  Act  of  1965  (20  U.S.C.  1001 
et  seq.;  42  U.S.C.  2751  et  seq.),  or  any  accredi- 
tation status  or  State  licensure  of  the  debtor 
as  an  educational  institution. 

iSee  main  edition  for  text  ofic)  and  (d)] 

(As    amended    Pub.     L.     101-508,    title    III, 
§  3007(a)(2),  Nov.  5,  1990,  104  Stat.  1388-28.) 

Amendbient  of  Section 

For  termination  of  amendment  by  section 
3008  of  Pub.  L.  101-508,  see  Termination 
Date  of  1990  Amendment  note  below. 

References  in  Text 

The  Higher  Education  Act  of  1965,  referred  to  in 
subsec.  (b)(3),  is  Pub.  L.  89-329,  Nov.  8,  1965,  79  Stat. 
1219,  as  amended,  which  is  classified  principally  to 
chapter  28  (§  1001  et  seq.)  of  Title  20,  Education.  For 
complete  classification  of  this  Act  to  the  Code,  see 
Short  Title  note  set  out  under  section  1001  of  Title  20 
and  Tables. 

ASiENDBfENTS 

1990-Subsec.  (b)(3).  Pub.  L.  101-508,  §§  3007(a)(2), 
3008,  temporarily  added  par.  (3).  See  Termination 
Date  of  1990  Amendment  note  below. 

Termination  Date  of  1990  Amendment 

Amendment  by  Pub.  L.  101-508  to  cease  to  be  effec- 
tive Oct.  1,  1996,  see  section  3008  of  Pub.  L.  101-508, 
set  out  in  an  Effective  and  Termination  Dates  of  1990 
Amendment  note  under  section  362  of  this  title. 

§  545.  Statutory  liens 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  303,  349,  502, 
522,  546,  547,  548,  550,  551,  552,  749,  764,  901,  926  of 
this  title;  title  26  sections  6327.  7434. 

§  546.  Limitations  on  avoiding  powers 

iSee  main  edition  for  text  ofia)  to  id)l 

(e)  Notwithstanding  sections  544,  545,  547, 
548(a)(2).  and  548(b)  of  this  title,  the  trustee 
may  not  avoid  a  transfer  that  is  a  margin  pay- 
ment, as  defhied  in  section  101(34),  741(5),  or 
761(15)  of  this  title,  or  settlement  pasnnent,  as 
defined  in  section  101(35)  or  741(8)  of  this  title, 
made  by  or  to  a  commodity  broker,  forward 
contract  merchant,  stockbroker,  financial  insti- 
tution, or  securities  clearing  agency,  that  is 
made  before  the  commencement  of  the  case, 
except  under  section  548(a)(1)  of  this  title. 

ISee  main  edition  for  text  of  (J)} 

(g)  Notwithstanding  sections  544,  545,  547, 
548(a)(2)  and  548(b)  of  this  title,  the  trustee 
may  not  avoid  a  transfer  under  a  swap  agree- 
ment, made  by  or  to  a  swap  participant,  in  con- 
nection with  a  swap  agreement  and  that  is 
made  before  the  commencement  of  the  case, 
except  under  section  548(a)(1)  of  this  title. 
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(As  amended  Pub.  L.  101-311,  title  I,  §  103,  title 
II,  §  203,  June  25, 1990, 104  Stat.  268,  269.) 

Amendments 

1990— Subsec.  (e).  Pub.  L.  101-311,  §203,  inserted 

reference  to  sections  101(34)  and  101(35)  of  this  title. 

Subsec.  (g).  Pub.  L.  101-311.  §  103,  added  subsec.  (g). 

§  548.  Fraudulent  transfers  and  obligations 

ISee  main  edition  for  text  of  (a)  to  (c)] 

(d)  LSee  main  edition  for  text  of  {1)1 
(2)  In  this  section— 

LSee  main  edition  for  text  ofiA)! 

(B)  a  commodity  broker,  forward  contract 
merchant,  stockbrolter,  financial  institution, 
or  securities  clearing  agency  that  receives  a 
margin  pasnnent,  as  defined  in  section 
101(34),  741(5)  or  761(15)  of  this  title,  or  set- 
tlement payment,  as  defined  in  section 
101(35)  or  741(8)  of  this  title,  takes  for  value 
to  the  extent  of  such  payment; 

(C)  a  repo  participant  that  receives  a 
margin  payment,  as  defined  in  section  741(5) 
or  761(15)  of  this  title,  or  settlement  pay- 
ment, as  defined  in  section  741(8)  of  this  title, 
in  connection  with  a  repurchase  agreement, 
takes  for  value  to  the  extent  of  such  pay- 
ment; and 

(D)  a  swap  participant  that  receives  a  trans- 
fer in  connection  with  a  swap  agreement 
takes  for  value  to  the  extent  of  such  transfer, 

(As  amended  Pub.  L.  101-311,  title  I,  §  104,  title 
II,  §  204,  June  25,  1990,  104  Stat.  268,  269.) 

Amendments 

1990— Subsec.  (d)(2)(B).  Pub.  L.  101-311.  §204.  in- 
serted reference  to  sections  101(34)  and  101(35)  of  this 
title. 

Subsec.  (d)(2)(D).  Pub.  L.  101-311,  §104,  added 
subpar.  (D). 

§  553.  Setoff 

CiSfee  main  edition  for  text  o/(a)] 

(b)(1)  Except  with  respect  to  a  setoff  of  a 
kind  described  in  section  362(b)(6),  362(b)(7), 
362(b)(14)„2  365(h)(2),  or  365(i)(2)  of  this  title, 
if  a  creditor  offsets  a  mutual  debt  owing  to  the 
debtor  against  a  claim  against  the  debtor  on  or 
within  90  days  before  the  date  of  the  filing  of 
the  petition,  then  the  trustee  may  recover  from 
such  creditor  the  amount  so  offset  to  the 
extent  that  any  insufficiency  on  the  date  of 
such  setoff  is  less  than  the  insufficiency  on  the 
later  of — 

ISee  main  edition  for  text  of  (A)  and  (B),  (2); 
(c)] 

(As  amended  Pub.  L.  101-311,  title  I,  §  105,  June 
25,  1990,  104  Stat.  268.) 

Amendments 

1990— Subsec.  (b)(1).  Pub.  L.  101-311  substituted 
"362(b)(7),  362(b)(14),"  for  "362(b)(7),". 


« So  in  original. 


§556.  Contractual  right  to  liquidate  a  commodities 
contract  or  forward  contract 

The  contractual  right  of  a  commodity  broker 
or  forward  contract  merchant  to  cause  the  liq- 
uidation of  a  commodity  contract,  as  defined  in 
section  761(4),  or  forward  contract  because  of  a 
condition  of  the  Idnd  specified  in  section 
365(e)(1)  of  this  title,  and  the  right  to  a  varia- 
tion or  maintenance  margin  payment  received 
from  a  trustee  with  respect  to  open  commodity 
contracts  or  forward  contracts,  shall  not  be 
stayed,  avoided,  or  otherwise  limited  by  oper- 
ation of  any  provision  of  this  title  or  by  the 
order  of  a  court  in  any  proceeding  under  this 
title.  As  used  in  this  section,  the  term  "contrac- 
tual right"  includes  a  right  set  forth  in  a  rule  or 
bylaw  of  a  clearing  organization  or  contract 
market  or  in  a  resolution  of  the  governing 
board  thereof  and  a  right,  whether  or  not  evi- 
denced in  writing,  arising  under  common  law, 
imder  law  merchant  or  by  reason  of  normal 
business  practice. 

(As  amended  Pub.  L.  101-311,  title  II,  §205, 
June  25, 1990, 104  Stat.  270.) 

Amendments 

1990— Pub.  L.  101-311  inserted  before  period  at  end 
"and  a  right,  whether  or  not  evidenced  in  writing,  aris- 
ing under  common  law,  imder  law  merchant  or  by 
reason  of  normal  business  practice". 


§560.  Contractual  right  to  terminate  a  swap  agree- 
ment 

The  exercise  of  any  contractual  right  of  any 
swap  participant  to  cause  the  termination  of  a 
swap  agreement  because  of  a  condition  of  the 
kind  specified  in  section  365(e)(1)  of  this  title  or 
to  offset  or  net  out  any  termination  values  or 
pajmient  amounts  arising  under  or  in  connec- 
tion with  any  swap  agreement  shall  not  be 
stayed,  avoided,  or  otherwise  limited  by  oper- 
ation of  any  provision  of  this  title  or  by  order 
of  a  court  or  administrative  agency  in  any  pro- 
ceeding under  this  title.  As  used  in  this  section, 
the  term  "contractual  right"  includes  a  right, 
whether  or  not  evidenced  in  writing,  arising 
under  common  law,  under  law  merchant,  or  by 
reason  of  normal  business  practice. 

(Added  Pub.  L.  101-311,  title  I,  §  106(a),  June 
25,  1990,  104  Stat.  268.) 


CHAPTER  7— LIQUIDATION 

Chapter  Referred  to  in  Other  Sections 

This  chapter  is  referred  to  in  sections  103,  109,  303, 
321,  326,  327,  330,  346,  347,  362,  365,  502,  508,  521,  524, 
547,  1106,  1112,  1129.  1141,  1173,  1174,  1201,  1207,  1208, 
1225.  1228,  1301,  1306,  1307,  1325,  1328  of  this  title; 
title  7  section  24;  title  15  section  78fff-l;  title  26  sec- 
tions 108,  1398,  4980,  6012;  title  28  sections  586.  1930; 
title  29  section  1362. 
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SUBCHAPTER  II-COLLECTION.  LIQUIDA- 
TION, AND  DISTRIBUTION  OP  THE 
ESTATE 

§  724.  Treatment  of  certain  liens 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  303,  349,  502, 
522,  550,  551.  764  of  this  title;  title  26  sections  6327, 
7434. 

SUBCHAPTER  HI-STOCKBROKER 
LIQUIDATION 

§  741.  Definitions  for  this  subchapter 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  101,  362,  546, 
548,  555,  752  of  this  title;  title  12  sections  1787,  1821. 

SUBCHAPTER  IV— COMMODITY  BROKER 
LIQUIDATION 

§  761.  Definitions  for  this  subchapter 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  101.  362,  546, 
548.  556  of  this  title;  title  12  section  1821. 

CHAPTER  11— REORGANIZATION 

SUBCHAPTER  I— OFFICERS  AND 
ADMINISTRATION 

§  1110.  Aircraft  equipment  and  vessels 

References  in  Text 

Subsection  B(4)  of  the  Ship  Mortgage  Act,  1920  (46 
U.S.C.  911(4)),  referred  to  in  subsec.  (a),  is  subsec.  B(4) 
of  section  30  of  act  June  5,  1920,  ch.  250,  41  Stat.  1000, 
as  amended,  which  was  classified  to  section  911(4)  of 
former  Title  46.  Shipping,  and  was  repealed  by  Pub.  L. 
100-710.  title  I,  §  106(b)(2).  Nov.  23,  1988.  102  Stat. 
4752,  and  reenacted  by  section  102(c)  thereof  in  sec- 
tion 30101  of  Title  46.  Shipping. 

CHAPTER  13— ADJUSTMENT  OF  DEBTS  OF  AN 
INDIVIDUAL  WITH  REGULAR  INCOME 

SUBCHAPTER  II— THE  PLAN 

§  1328.  Discharge 

(a)  As  soon  as  practicable  after  completion  by 
the  debtor  of  all  payments  under  the  plan, 
unless  the  court  approves  a  written  waiver  of 
discharge  executed  by  the  debtor  after  the 
order  for  relief  under  this  chapter,  the  court 
shall  grant  the  debtor  a  discharge  of  all  debts 
provided  for  by  the  plan  or  disallowed  under 
section  502  of  this  title,  except  any  debt— 

(1)  provided  for  under  section  1322(b)(5)  of 
this  title; 

(2)  of  the  kind  specified  in  paragraph  (5)  or 
(8)  of  section  523(a)  or  523(a)(9)  ^  of  this  title; 
or 


*  See  1990  Amendment  note  below. 


(3)  for  restitution  included  in  a  sentence  on 
the  debtor's  conviction  of  a  crime. 

ISee  main  edition  for  text  of(b)  to  (e)] 

(As  amended  Pub.  L.  101-508,  title  III, 
§  3007(b)(1),  Nov.  5,  1990,  104  Stat.  1388-28; 
Pub.  L.  101-581,  §§2(b),  3,  Nov.  15,  1990,  104 
Stat.  2865;  Pub.  L.  101-647,  title  XXXI. 
§§  3102(b),  3103,  Nov.  29,  1990,  104  Stat.  4916.) 

AMENDBfENT  OF  SECTION 

For  termination  of  amendment  by  section 
3008  of  Pub.  L,  101-508,  see  Effective  and 
Termination  Dates  of  1990  Amendments 
note  below. 

Amendments 

1990-Subsec.  (a)(1).  Pub.  L.  101-581,  §  3(1),  and  Pub. 
L.  101-647,  §3103(1),  made  identical  amendments 
striking  "or"  at  end. 

Subsec.  (a)(2).  Pub.  L,  101-581,  §  3(2),  and  Pub.  L. 
101-647,  §  3103(2),  made  identical  amendments  substi- 
tuting ";  or"  for  period  at  end. 

Pub.  L.  101-581,  §2(b).  and  Pub.  L.  101-647, 
§  3102(b),  which  directed  identical  insertions  of  "or 
523(a)(9)"  after  "523(a)(5)",  were  executed  by  insert- 
ing "or  523(a)(9)"  after  "paragraph  (5)  or  (8)  of  sec- 
tion 523(a)"  to  reflect  the  probable  intent  of  Congress 
in  view  of  prior  amendment  by  Pub.  L.  101-508.  See 
below. 

Pub.  L.  101-508,  §§  3007(b)(1).  3008,  temporarily  sub- 
stituted "paragraph  (5)  or  (8)  of  section  523(a)"  for 
"section  523(a)(5)".  See  Effective  and  Termination 
Dates  of  1990  Amendments  note  below. 

Subsec.  (a)(3).  Pub.  L.  101-581,  §  3(3),  and  Pub.  L. 
101-647,  §  3103(3),  made  identical  amendments  adding 
par.  (3). 

Effective  and  Termination  Dates  of  1990 

AMENDBfENTS 

Amendment  by  Pub.  L.  101-647  effective  Nov.  29, 
1990,  but  not  applicable  with  respect  to  cases  com- 
menced under  this  title  before  Nov.  29,  1990,  see  sec- 
tion 3104  of  Pub.  L.  101-647,  set  out  as  an  Effective 
Date  of  1990  Amendment  note  under  section  523  of 
this  title. 

Amendment  by  Pub.  L.  101-581  effective  Nov.  15, 
1990,  but  not  applicable  with  respect  to  cases  com- 
menced under  this  title  before  Nov.  15,  1990,  see  sec- 
tion 4  of  Pub.  L.  101-581.  set  out  as  an  Effective  Date 
of  1990  Amendment  note  under  section  523  of  this 
title. 

Section  3007(b)(2)  of  Pub.  L.  101-508  provided  that: 
"The  amendment  made  by  paragraph  (1)  [amending 
this  section]  shall  not  apply  to  any  case  under  the  pro- 
visions of  title  11,  United  States  Code,  commenced 
before  the  date  of  the  enactment  of  this  Act  CNov.  5. 
19901." 

Amendment  by  Pub.  L.  101-508  to  cease  to  be  effec- 
tive Oct.  1,  1996.  see  section  3008  of  Pub.  L.  101-508, 
set  out  as  a  note  under  section  362  of  this  title. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  523,  524  of  this 
title;  title  12  section  1715z-la;  title  26  sections  6327. 
7434. 


TITLE  11— APPENDIX 
BANKRUPTCY  RULES  AND  OFFICIAL  FORMS 

(.Effective  August  i,  1983,  as  amended  to  January  2, 1992) 


PART  I.  COMMENCEMENT  OP  CASE;  PROCEED- 
INGS RELATING  TO  PETITION  AND  ORDER 
FOR  RELIEF 


Rule 
1007. 

1016. 
1017. 
1019. 


Lists,  Schedules,  and  Statements;  Time 
Limits. 

Death  or  Incompetency  of  Debtor. 

Dismissal  or  Conversion  of  Case;  Suspension. 

Conversion  of  Chapter  11  Reorganization 
Case,  Chapter  12  Family  Farmer's  Debt 
Adjustment  Case,  or  Chapter  13  Individ- 
ual's Debt  Adjustment  Case  to  Chapter  7 
Liquidation  Case. 

PART  II.  OFFICERS  AND  ADMINISTRATION; 
NOTICES;  MEETINGS;  EXAMINATIONS;  ELEC- 
TIONS; ATTORNEYS  AND  ACCOUNTANTS 

2002.  Notices  to  Creditors,  Equity  Security  Hold- 
ers, United  States,  and  United  States 
Trustee. 

2007.  Review  of  Appointment  of  Creditors'  Com- 
mittee Organized  Before  Commencement 
of  the  Case. 

2007.1.  Appointment  of  Trustee  or  Examiner  in  a 
Chapter  11  Reorganization  Case. 

2011.  Evidence  of  Debtor  in  Possession  or  Qualifi- 
cation of  Trustee. 

2013.  Public  Record  of  Compensation  Awarded  to 
Trustees,  Examiners,  and  Professionals. 

2015.  Duty  to  Keep  Records,  Make  Reports,  and 
Give  Notice  of  Case. 

2020.        Review  of  Acts  by  United  States  Trustee. 

PART  III.  CLAIMS  AND  DISTRIBUTION  TO 
CREDITORS  AND  EQUITY  INTEREST  HOLD- 
ERS; PLANS 

3006.  Withdrawal  of  Claim;  Effect  on  Acceptance 
or  Rejection  of  Plan. 

3010.  Small  Dividends  and  Payments  in  Chapter  7 

Liquidation,  Chapter  12  Family  Farmer's 
Debt  Adjustment,  and  Chapter  13  Individ- 
ual's Debt  Adjustment  Cases. 

3011.  Unclaimed  Funds  in  Chapter  7  Liquidation, 

Chapter  12  Family  Farmer's  Debt  Adjust- 
ment, and  Chapter  13  Individual's  Debt 
Adjustment  Cases. 

3015.  Filing  of  Plan  in  Chapter  12  Family  Farmer's 
Debt  Adjustment  and  Chapter  13  Individ- 
ual's Debt  Adjustment  Cases. 

3022.  Final  Decree  in  Chapter  11  Reorganization 
Case. 

PART  IV.  THE  DEBTOR:  DUTIES  AND 
BENEFITS 

4001.  Relief  from  Automatic  Stay;  Prohibiting  or 
Conditioning  the  Use,  Sale,  or  Lease  of 
Property;  Use  of  Cash  Collateral;  Obtain- 
ing Credit;  Agreements. 

PART  V.  COURTS  AND  CLERKS 

5002.        Restrictions  on  Approval  of  Appointments. 


Rule 
5005. 
5008. 
5009. 


6003. 
6006. 


9034. 


9035. 


Form 

1. 

2. 


3. 


5. 
6. 

7. 
8. 

9. 

10. 
IIA. 
IIB. 
12. 

13. 


14. 

15. 

16A. 

16B. 

16C. 

17. 


18. 


Filing  and  Transmittal  of  Papers. 

[Abrogated]. 

Closing  Chapter  7  Liquidation,  Chapter  12 

Family   Farmer's   Debt  Adjustment,   and 

Chapter  13  Individual's  Debt  Adjustment 

Cases. 
[Abrogated]. 
Assumption,  Rejection  and  Assignment  of 

Executory      Contracts      and      Unexpired 

Leases. 

PART  IX.  GENERAL  PROVISIONS 

Transmittal  of  Pleadings,  Motion  Papers, 
Objections,  and  Other  Papers  to  the 
United  States  Trustee. 

Applicability  of  Rules  in  Judicial  Districts  in 
Alabama  and  North  Carolina. 

PART  X.  [ABROGATED] 

OFFICIAL  BANKRUPTCY  FORMS 

Voluntary  Petition. 

Declaration  under  Penalty  of  Perjury  on 
Behalf  of  a  Corporation  or  Partnership. 

Application  and  Order  to  Pay  Filing  Fee  in 
Installments. 

List  of  Creditors  Holding  20  Largest  Unse- 
cured Claims. 

Involuntary  Petition. 

Schedules. 

Statement  of  Financial  Affairs. 

Chapter  7  Individual  Debtor's  Statement  of 
Intention. 

Notice  of  Filing  under  the  Bankruptcy  Code, 
Meeting  of  Creditors,  and  Fixing  of  Dates. 

Proof  of  Claim. 

General  Power  of  Attorney. 

Special  Power  of  Attorney. 

Order  and  Notice  for  Hearing  on  Disclosure 
Statement. 

Order  Approving  Disclosure  Statement  and 
Fixing  Time  for  Filing  Acceptances  or  Re- 
jections of  Plan,  Combined  with  Notice 
Thereof. 

Ballot  for  Accepting  or  Rejecting  Plan. 

Order  Confirming  Plan. 

Caption. 

Caption  (Short  Title). 

Caption  of  Adversary  Proceeding. 

Notice  of  Appeal  to  a  District  Court  or  Bank- 
ruptcy Appellate  Panel  from  a  Judgment 
or  Other  Final  Order  of  a  Bankruptcy 
Court. 

Discharge  of  Debtor. 
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BANKRUPTCY  RULES 
Rule  1001.  Scope  of  Rules  and  Forms;  Short  Title 

The  Bankruptcy  Rules  and  Forms  govern 
procedure  in  cases  under  title  11  of  the  United 
States  Code.  The  rules  shall  be  cited  as  the 
Federal  Rules  of  Bankruptcy  Procedure  and 
the  forms  as  the  Official  Bankruptcy  Forms. 
These  rules  shall  be  construed  to  secure  the 
just,  speedy,  and  inexpensive  determination  of 
every  case  and  proceeding. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 

AMENBlfENT 

The  citation  to  these  rules  is  amended  to  conform  to 
the  citation  form  of  the  Federal  Rules  of  Civil  Proce- 
dure, Federal  Rules  of  Appellate  Procedure,  and  Fed- 
eral Rules  of  Criminal  Procedure. 

PART  I— COMMENCEMENT  OF  CASE; 
PROCEEDINGS  RELATING  TO  PETI- 
TION AND  ORDER  FOR  RELIEF 

Rule  1002.  Commencement  of  Case 

(a)  Petition 

A  petition  commencing  a  case  under  the  Code 
shall  be  filed  with  the  clerk. 

(b)  Transmission  to  United  States  Trustee 

The  clerk  shall  forthwith  transmit  to  the 
United  States  trustee  a  copy  of  the  petition 
filed  pursuant  to  subdivision  (a)  of  this  rule. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules~1991 
Amendment 

SubdivUion  (6)  is  derived  from  Rule  X-1002(a).  The 
duties  of  the  United  States  trustee  pursuant  to  the 
Code  and  28  U.S.C.  §  586(a)  require  that  the  United 
States  trustee  be  apprised  of  the  commencement  of 
every  case  under  chapters  7,  11,  12  and  13  and  this  is 
most  easily  accomplished  by  providing  that  office  with 
a  copy  of  the  petition.  Although  28  U.S.C.  §  586(a) 
does  not  give  the  United  States  trustee  an  administra- 
tive role  in  chapter  9  cases,  §  1102  of  the  Code  requires 
the  United  States  trustee  to  appoint  committees  and 
that  section  is  applicable  in  chapter  9  cases  pursuant 
to  §  901(a).  It  is  therefore  appropriate  that  the  United 
States  trustee  receive  a  copy  of  every  chapter  9  peti- 
tion. 

Notwithstanding  subdivision  (b).  pursuant  to  Rule 
5005(b)(3),  the  clerk  is  not  required  to  transmit  a  copy 
of  the  petition  to  the  United  States  trustee  if  the 
United  States  trustee  requests  that  it  not  be  transmit- 
ted. Many  rules  require  the  clerk  to  transmit  a  certain 
document  to  the  United  States  trustee,  but  Rule 
5005(b)(3)  relieves  the  clerk  of  that  duty  under  this  or 
any  other  rule  if  the  United  States  trustee  requests 
that  such  document  not  be  transmitted. 

Rule  1007.  Lists,  Schedules,  and  Statements;  Time 
Limits 

(a)  List  of  Creditors  and  Equity  Security  Holders 

(1)  Voluntary  Case,  In  a  voluntary  case,  the 
debtor  shall  file  with  the  petition  a  list  contain- 
ing the  name  and  address  of  each  creditor 
unless  the  petition  is  accompanied  by  a  sched- 
ule of  liabilities. 

(2)  Involuntary  Case.  In  an  involuntary  case, 
the  debtor  shall  file  within  15  days  after  entry 
of  the  order  for  relief,  a  list  containing  the 


name  and  address  of  each  creditor  unless  a 
schedule  of  liabilities  has  been  filed. 

(3)  Equity  Security  Holders,  In  a  chapter  11 
reorganization  case,  imless  the  court  orders 
otherwise,  the  debtor  shall  file  within  15  days 
after  entry  of  the  order  for  reUef  a  list  of  the 
debtor's  equity  security  holders  of  each  class 
showing  the  number  and  Idnd  of  interests  regis- 
tered in  the  name  of  each  holder,  and  the  last 
known  address  or  place  of  business  of  each 
holder. 

(4)  Extension  of  Time,  Any  extension  of  time 
for  the  filing  of  the  lists  required  by  this  subdi- 
vision may  be  granted  only  on  motion  for  cause 
shown  and  on  notice  to  the  United  States  trust- 
ee and  to  any  trustee,  committee  elected  pursu- 
ant to  §  705  or  appointed  pursuant  to  §  1102  of 
the  Code,  or  other  party  as  the  court  may 
direct. 

(b)  Schedules  and  Statements  Required 

(1)  Except  in  a  chapter  9  municipality  case, 
the  debtor,  unless  the  court  orders  otherwise, 
shall  file  schedules  of  assets  and  liabilities,  a 
schedule  of  current  income  and  expenditures,  a 
schedule  of  executory  contracts  and  unexpired 
leases,  and  a  statement  of  financial  affairs,  pre- 
pared as  prescribed  by  the  appropriate  Official 
Forms. 

(2)  An  individual  debtor  in  a  chapter  7  case 
shall  file  a  statement  of  intention  as  required 
by  §  521(2)  of  the  Code,  prepared  as  prescribed 
by  the  appropriate  Official  Form.  A  copy  of  the 
statement  of  intention  shall  be  served  on  the 
trustee  and  the  creditors  named  in  the  state- 
ment on  or  before  the  filing  of  the  statement. 

(c)  Time  Limits 

The  schedules  and  statements,  other  than  the 
statement  of  intention,  shall  be  filed  with  the 
petition  in  a  voluntary  case,  or  if  the  petition  is 
accompanied  by  a  list  of  all  the  debtor's  credi- 
tors and  their  addresses,  within  15  days  there- 
after, except  as  otherwise  provided  in  subdivi- 
sions (d),  (e),  and  (h)  of  this  rule.  In  an  involun- 
tary case  the  schedules  and  statements,  other 
than  the  statement  of  intention,  shall  be  filed 
by  the  debtor  within  15  days  after  entry  of  the 
order  for  relief.  Schedules  and  statements  pre- 
viously filed  in  a  pending  chapter  7  case  shall 
be  deemed  filed  in  a  superseding  case  unless  the 
court  directs  otherwise.  Any  extension  of  time 
for  the  filing  of  the  schedules  and  statements 
may  be  granted  only  on  motion  for  cause  shown 
and  on  notice  to  the  United  States  trustee  and 
to  any  committee  elected  pursuant  to  §  705  or 
appointed  pursuant  to  §  1102  of  the  Code,  trust- 
ee, examiner,  or  other  party  as  the  court  may 
direct.  Notice  of  an  extension  shall  be  given  to 
the  United  States  trustee  and  to  any  commit- 
tee, trustee,  or  other  party  as  the  court  may 
direct. 

(d)  List  of  20  Largest  Creditors  in  Chapter  9  Munici- 
pality Case  or  Chapter  11  Reorganization  Case 

In  addition  to  the  list  required  by  subdivision 
(a)  of  this  rule,  a  debtor  in  a  chapter  9  munici- 
pality case  or  a  debtor  in  a  voluntary  chapter 
11  reorganization  case  shall  file  with  the  peti- 
tion a  list  containing  the  name,  address  and 
claim  of  the  creditors  that  hold  the  20  largest 
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unsecured  claims,  excluding  insiders,  as  pre- 
scribed by  the  appropriate  Official  Form.  In  an 
involuntsiry  chapter  11  reorganization  case, 
such  list  shall  be  filed  by  the  debtor  within  2 
days  after  entry  of  the  order  for  relief  imder 
§  303(h)  of  the  Code. 

(e)  List  in  Chapter  9  Municipality  Cases 

The  list  required  by  subdivision  (a)  of  this 
rule  shall  be  filed  by  the  debtor  in  a  chapter  9 
municipality  case  within  such  time  as  the  court 
shall  fix.  If  a  proposed  plan  requires  a  revision 
of  assessments  so  that  the  proportion  of  special 
assessments  or  special  taxes  to  be  assessed 
against  some  real  property  will  be  different 
from  the  proportion  in  effect  at  the  date  the 
petition  is  filed,  the  debtor  shall  also  file  a  list 
showing  the  name  and  address  of  each  known 
holder  of  title,  legal  or  equitable,  to  real  prop- 
erty adversely  affected.  On  motion  for  cause 
shown,  the  court  may  modify  the  requirements 
of  this  subdivision  and  subdivision  (a)  of  this 
rule. 

(f)  [Abrogated] 

(g)  Partnership  and  Partners 

The  general  partners  of  a  debtor  partnership 
shall  prepare  and  file  the  schedules  of  the 
assets  and  liabilities,  schedule  of  current 
income  and  expenditures,  schedule  of  executo- 
ry contracts  and  unexpired  leases,  and  state- 
ment of  financial  affairs  of  the  partnership. 
The  court  may  order  any  general  partner  to  file 
a  statement  of  personal  assets  and  liabilities 
within  such  time  as  the  court  may  fix. 
(h)  Interests  Acquired  or  Arising  After  Petition 

If,  as  provided  by  §  541(a)(5)  of  the  Code,  the 
debtor  acquires  or  becomes  entitled  to  acquire 
any  interest  in  property,  the  debtor  shall 
within  10  days  after  the  information  comes  to 
the  debtor's  knowledge  or  within  such  further 
time  the  court  may  allow,  file  a  supplemental 
schedule  in  the  chapter  7  liquidation  case, 
chapter  11  reorganization  case,  chapter  12 
family  farmer's  debt  adjustment  case,  or  chap- 
ter 13  individual  debt  adjustment  case.  If  any  of 
the  property  required  to  be  reported  under  this 
subdivision  is  claimed  by  the  debtor  as  exempt, 
the  debtor  shall  claim  the  exemptions  in  the 
supplemental  schedule.  The  duty  to  file  a  sup- 
plemental schedule  in  accordance  with  this  sub- 
division continues  notwithstanding  the  closing 
of  the  case,  except  that  the  schedule  need  not 
be  filed  in  a  chapter  11,  chapter  12,  or  chapter 
13  case  with  respect  to  property  acquired  after 
entry  of  the  order  confirming  a  chapter  11  plan 
or  discharging  the  debtor  in  a  chapter  12  or 
chapter  13  case. 

(i)  Disclosure  of  List  of  Security  Holders 

After  notice  and  hearing  and  for  cause 
shown,  the  court  may  direct  an  entity  other 
than  the  debtor  or  trustee  to  disclose  any  list  of 
security  holders  of  the  debtor  in  its  possession 
or  under  its  control,  indicating  the  name,  ad- 
dress and  security  held  by  any  of  them.  The 
entity  possessing  this  list  may  be  required 
either  to  produce  the  list  or  a  true  copy  there- 
of, or  permit  inspection  or  copjdng,  or  other- 
wise disclose  the  information  contained  on  the 
list. 


(j)  Impounding  of  Lists 

On  motion  of  a  party  in  interest  and  for  cause 
shown  the  court  may  direct  the  impoimding  of 
the  lists  filed  under  this  rule,  and  may  refuse  to 
permit  inspection  by  any  entity.  The  court  may 
permit  inspection  or  use  of  the  lists,  however, 
by  any  party  in  Interest  on  terms  prescribed  by 
the  court. 

(k)  Preparation  of  List,  Schedules,  or  Statements  on 
Default  of  Debtor 

If  a  list,  schedule,  or  statement,  other  than  a 
statement  of  intention,  is  not  prepared  and 
filed  as  required  by  this  rule,  the  court  may 
order  the  trustee,  a  petitioning  creditor,  com- 
mittee, or  other  party  to  prepare  and  file  any  of 
these  papers  within  a  time  fixed  by  the  court. 
The  court  may  approve  reimbursement  of  the 
cost  incurred  in  complying  with  such  an  order 
as  an  administrative  expense. 

il)  Transmission  to  United  States  Trustee 

The  clerk  shall  forthwith  transmit  to  the 
United  States  trustee  a  copy  of  every  list, 
schedule,  and  statement  filed  pursuant  to  sub- 
division (a)(1),  (a)(2),  (b),  (d),  or  (h)  of  this  rule. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  op  Advisory  Committee  on  Rules— 1991 
Amendment 

References  to  Official  Form  numbers  and  to  the 
Chapter  13  Statement  are  deleted  and  subdivision  (b) 
is  amended  in  anticipation  of  future  revision  and  re- 
numbering of  the  Official  Forms.  The  debtor  In  a 
chapter  12  or  chapter  13  case  shall  fUe  the  list,  sched- 
ules and  statements  required  In  subdivisions  (a)(1), 
(b)(1),  and  (h).  It  is  expected  that  the  Information  ciu-- 
rently  provided  in  the  Chapter  13  Statement  will  be 
Included  In  the  schedules  and  statements  as  revised 
not  later  than  the  effective  date  of  these  rule  amend- 
ments. 

Subdivisions  (a)(4)  and  (c)  are  amended  to  provide 
the  United  States  trustee  with  notice  of  any  motion  to 
extend  the  time  for  the  filing  of  any  lists,  schedules, 
or  statements.  Such  notice  enables  the  United  States 
trustee  to  take  appropriate  steps  to  avoid  undue  delay 
In  the  administration  of  the  case.  See  28  U.S.C. 
§  586(a)(3)(G).  Subdivisions  (a)(4)  and  (c)  are  amended 
further  to  provide  notice  to  committees  elected  under 
§  705  or  appointed  pursuant  to  §  1102  of  the  Code. 
Committees  of  retired  employees  appointed  pursuant 
to  §  1114  are  not  Included. 

The  additions  of  references  to  unexpired  leases  In 
subdivisions  (b)(1)  and  (g)  Indicate  that  the  schedule 
requires  the  Inclusion  of  unexpired  leases  as  well  as 
other  executory  contracts. 

The  words  "with  the  court"  In  subdivisions  (b)(1), 
(e),  and  (g)  are  deleted  as  unnecessary.  See  Rules 
5005(a)  and  9001(3). 

Subdivision  (Z),  which  Is  derived  from  Rule 
X-1002(a),  provides  the  United  States  trustee  with  the 
Information  required  to  perform  certain  administra- 
tive duties  such  as  the  appointment  of  a  committee  of 
unsecured  creditors.  In  a  chapter  7  case,  the  United 
States  trustee  should  be  aware  of  the  debtor's  inten- 
tion with  respect  to  coUateral  that  seciures  a  consumer 
debt  so  that  the  United  States  trustee  may  monitor 
the  progress  of  the  case.  Pursuant  to  §307  of  the 
Code,  the  United  States  trustee  has  standing  to  raise, 
appear  and  be  heard  on  issues  and  the  lists,  schedules 
and  statements  contain  information  that,  when  pro- 
vided to  the  United  States  trustee,  enable  that  office 
to  participate  effectively  In  the  case.  The  United 
States  trustee  has  standing  to  move  to  dismiss  a  chap- 
ter 7  or  13  case  for  failure  to  fUe  timely  the  list,  sched- 
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ules  or  statement  required  by  §  521(1)  of  the  Code.  See 
§§  707(a)(3)  and  1307(c)(9).  It  is  therefore  necessary 
for  the  United  States  trustee  to  receive  notice  of  any 
extension  of  time  to  file  such  documents.  Upon  re- 
quest, the  United  States  trustee  also  may  receive  from 
the  trustee  or  debtor  in  possession  a  list  of  equity  se- 
curity holders. 

Rule  1008.  Verification  of  Petitions  and  Accompany- 
ing Papers 

All  petitions,  lists,  schedules,  statements  and 
amendments  thereto  shall  be  verified  or  con- 
tain an  unsworn  declaration  as  provided  in  28 
U.S.C.  §  1746. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

The  amendments  to  this  rule  are  stylistic. 

Rule  1009.  Amendments  of  Voluntary  Petitions,  Lists, 
Schedules  and  Statements 

(a)  General  Right  To  Amend 

A  voluntary  petition,  list,  schedule,  or  state- 
ment may  be  amended  by  the  debtor  as  a 
matter  of  course  at  any  time  before  the  case  is 
closed.  The  debtor  shall  give  notice  of  the 
amendment  to  the  trustee  and  to  any  entity  af- 
fected thereby.  On  motion  of  a  party  in  inter- 
est, after  notice  and  a  hearing,  the  court  may 
order  any  voluntary  petition,  list,  schedule,  or 
statement  to  be  amended  and  the  clerk  shall 
give  notice  of  the  amendment  to  entities  desig- 
nated by  the  court. 

(b)  Statement  of  Intention 

The  statement  of  intention  may  be  amended 
by  the  debtor  at  any  time  before  the  expiration 
of  the  period  provided  in  §  521(2)(B)  of  the 
Code.  The  debtor  shall  give  notice  of  the 
amendment  to  the  trustee  and  to  any  entity  af- 
fected thereby. 

(c)  Transmission  to  United  States  Trustee 

The  clerk  shall  forthwith  transmit  to  the 
United  States  trustee  a  copy  of  every  amend- 
ment filed  pursuant  to  subdivision  (a)  or  (b)  of 
this  rule. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendbient 

The  amendments  to  subdivision  (a)  are  stylistic. 

Subdivision  (c)  is  derived  from  Rule  X-1002(a)  and 
is  designed  to  provide  the  United  States  trustee  with 
current  information  to  enable  that  office  to  partici- 
pate effectively  in  the  case. 

Rule  1010.  Service  of  Involuntary  Petition  and  Sum- 
mons; Petition  Commencing  Ancillary  Case 

On  the  filing  of  an  involuntary  petition  or  a 
petition  commencing  a  case  ancillary  to  a  for- 
eign proceedhig  the  clerk  shall  forthwith  issue 
a  summons  for  service.  When  an  involuntary 
petition  is  filed,  service  shall  be  made  on  the 
debtor.  When  a  petition  commencing  an  ancil- 
lary case  is  filed,  service  shall  be  made  on  the 
parties  against  whom  relief  is  sought  pursuant 
to  §  304(b)  of  the  Code  and  on  such  other  par- 
ties as  the  court  may  direct.  The  summons  shall 
conform  to  the  appropriate  Official  Form  and  a 


copy  shall  be  served  with  a  copy  of  the  petition 
in  the  manner  provided  for  service  of  a  sum- 
mons and  complaint  by  Rule  7004(a)  or  (b).  If 
service  cannot  be  so  made,  the  court  may  order 
the  summons  and  petition  to  be  served  by  mail- 
ing copies  to  the  party's  last  known  address, 
and  by  not  less  than  one  publication  in  a 
manner  and  form  directed  by  the  court.  The 
summons  and  petition  may  be  served  on  the 
party  anywhere.  Rule  7004(f)  and  Rule  4(g)  and 
(h)  P.R.Civ.P.  apply  when  service  is  made  or  at- 
tempted under  this  rule. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Cobcmittee  on  Rules— 1991 
Amendment 

Reference  to  the  Official  Form  nximber  is  deleted  in 
anticipation  of  future  revision  and  renumbering  of  the 
Official  Forms. 

Rule  4(g)  and  (h)  F.R.Civ.P.  made  applicable  by  this 
rule  refers  to  Rule  4(g)  and  (h)  P.R.Civ.P.  in  effect  on 
January  1,  1990,  notwithstanding  any  subsequent 
amendment  thereto.  See  Rule  7004(g). 

Rule  1013.  Hearing  and  Disposition  of  Petition  in  In- 
voluntary erases 

(a)  Contested  Petition 

The  court  shall  determine  the  issues  of  a  con- 
tested petition  at  the  earliest  practicable  time 
and  forthwith  enter  an  order  for  relief,  dismiss 
the  petition,  or  enter  other  appropriate  orders. 

(b)  Default 

If  no  pleading  or  other  defense  to  a  petition  is 
filed  within  the  time  provided  by  Rule  1011,  the 
court,  on  the  next  day,  or  as  soon  thereafter  as 
practicable,  shall  enter  an  order  for  the  relief 
prayed  for  in  the  petition. 

(c)  Order  for  Relief 

An  order  for  relief  shall  conform  substantial- 
ly to  the  appropriate  Official  Form. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 

Notes  of  Advisory  Cobouittee  on  Rules— 1991 
Amendment 

Reference  to  the  Official  Form  number  is  deleted  in 
anticipation  of  future  revision  and  reniunbering  of  the 
Official  Forms. 

Rule  1014.  Dismissal  and  Change  of  Venue 

(a)  Dismissal  and  Transfer  of  Cases 

(1)  Cases  Filed  in  Proper  District  If  a  peti- 
tion is  filed  in  a  proper  district,  on  timely 
motion  of  a  party  in  interest,  and  after  hearing 
on  notice  to  the  petitioners,  the  United  States 
trustee,  and  other  entities  as  directed  by  the 
court,  the  case  may  be  transferred  to  any  other 
district  if  the  court  determines  that  the  trans- 
fer is  in  the  interest  of  justice  or  for  the  con- 
venience of  the  parties. 

(2)  Cdses  Filed  in  Improper  District  If  a  peti- 
tion is  filed  in  an  improper  district,  on  timely 
motion  of  a  party  in  interest  and  after  hearing 
on  notice  to  the  petitioners,  the  United  States 
trustee,  and  other  entities  as  directed  by  the 
court,  the  case  may  be  dismissed  or  transferred 
to  any  other  district  if  the  court  determines 
that  transfer  is  in  the  interest  of  justice  or  for 
the  convenience  of  the  parties. 
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(b)  Procedure  When  Petitions  Involving  the  Same 
Debtor  or  Related  Debtors  Are  Filed  in  Different 
Courts 

If  petitions  commencing  cases  under  the  Code 
are  filed  in  different  districts  by  or  against  (1) 
the  same  debtor,  or  (2)  a  partnership  and  one 
or  more  of  its  general  partners,  or  (3)  two  or 
more  general  partners,  or  (4)  a  debtor  and  an 
affiliate,  on  motion  filed  in  the  district  in  which 
the  petition  filed  first  is  pending  and  after 
hearing  on  notice  to  the  petitioners,  the  United 
States  trustee,  and  other  entities  as  directed  by 
the  court,  the  court  may  determine,  in  the  in- 
terest of  justice  or  for  the  convenience  of  the 
parties,  the  district  or  districts  in  which  the 
case  or  cases  should  proceed.  Except  as  other- 
wise ordered  by  the  court  in  the  district  in 
which  the  petition  filed  first  is  pending,  the 
proceedings  on  the  other  petitions  shall  be 
stayed  by  the  courts  in  which  they  have  been 
filed  until  the  determination  is  made. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rxtles— 1991 
Amendment 

Subdivision  (&)  is  amended  to  provide  that  a  motion 
for  transfer  of  venue  under  this  subdivision  shall  be 
filed  in  the  district  in  which  the  first  petition  is  pend- 
ing. If  the  case  commenced  by  the  first  petition  has 
been  transferred  to  another  district  prior  to  the  filing 
of  a  motion  to  transfer  a  related  case  under  this  subdi- 
vision, the  motion  must  be  filed  in  the  district  to 
which  the  first  petition  had  been  transferred. 

The  other  amendments  to  this  rule  are  consistent 
with  the  responsibilities  of  the  United  States  trustee 
in  the  supervision  and  administration  of  cases  pursu- 
ant to  28  U.S.C.  §  586(a)(3).  The  United  States  trustee 
may  appear  and  be  heard  on  issues  relating  to  the 
transfer  of  the  case  or  dismissal  due  to  improper 
venue.  See  §  307  of  the  Code. 

Rule  1016.  Death  or  Incompetency  of  Debtor 

Death  or  incompetency  of  the  debtor  shall 
not  abate  a  liquidation  case  \mder  chapter  7  of 
the  Code.  In  such  event  the  estate  shall  be  ad- 
ministered and  the  case  concluded  in  the  same 
manner,  so  far  as  possible,  as  though  the  death 
or  incompetency  had  not  occurred.  If  a  reorga- 
nization, family  farmer's  debt  adjustment,  or 
individual's  debt  adjustment  case  is  pending 
under  chapter  11,  chapter  12,  or  chapter  13,  the 
case  may  be  dismissed;  or  if  further  administra- 
tion is  possible  and  in  the  best  interest  of  the 
parties,  the  case  may  proceed  and  be  concluded 
in  the  same  manner,  so  far  as  possible,  as 
though  the  death  or  incompetency  had  not  oc- 
curred. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  op  Advisory  Combottee  on  Rules— 1991 
Amendment 

This  rule  is  amended  to  conform  to  25  P.R.Civ.P. 
and  to  include  chapter  12  cases. 

Rule  1017.  Dismissal  or  Conversion  of  Case;  Suspen- 
sion 

(a)  Voluntary  Dismissal;  Dismissal  for  Want  of  Pros- 
ecution or  Other  Cause 

Except  as  provided  in  §§  707(b),  1208(b),  and 
1307(b)  of  the  Code,  a  case  shall  not  be  dis- 
missed on  motion  of  the  petitioner  or  for  want 


of  prosecution  or  other  cause  or  by  consent  of 
the  parties  prior  to  a  hearing  on  notice  as  pro- 
vided in  Rule  2002.  For  such  notice  the  debtor 
shall  file  a  list  of  all  creditors  with  their  ad- 
dresses within  the  time  fixed  by  the  court 
unless  the  list  was  previously  filed.  If  the 
debtor  fails  to  file  the  list,  the  court  may  order 
the  preparing  and  filing  by  the  debtor  or  other 
entity. 

(b)  Dismissal  for  Failure  To  Pay  Filing  Fee 

(1)  For  failure  to  pay  any  installment  of  the 
filing  fee,  the  court  may  after  hearing  on  notice 
to  the  debtor  and  the  trustee  dismiss  the  case. 

(2)  If  the  case  is  dismissed  or  the  case  closed 
without  full  payment  of  the  filing  fee,  the  in- 
stallments collected  shall  be  distributed  in  the 
same  manner  and  proportions  as  if  the  filing 
fee  had  been  paid  in  full. 

(3)  Notice  of  dismissal  for  failure  to  pay  the 
filing  fee  shall  be  given  within  30  days  after  the 
dismissal  to  creditors  appearing  on  the  list  of 
creditors  and  to  those  who  have  filed  claims,  in 
the  manner  provided  in  Rule  2002. 

(c)  Suspension 

A  case  shall  not  be  dismissed  or  proceedings 
suspended  pursuant  to  §  305  of  the  Code  prior 
to  a  hearing  on  notice  as  provided  in  Rule 
2002(a). 

(d)  Procedure  for  Dismissal  or  Conversion 

A  proceeding  to  dismiss  a  case  or  convert  a 
case  to  another  chapter,  except  pursuant  to 
§§  706(a),  707(b),  1112(a),  1208(a)  or  (b),  or 
1307(a)  or  (b),  is  governed  by  Rule  9014.  Con- 
version or  dismissal  pursuant  to  §§  706(a), 
1112(a),  1208(b),  or  1307(b)  shall  be  on  motion 
filed  and  served  as  required  by  Rule  9013.  A 
chapter  12  or  chapter  13  case  shall  be  converted 
without  court  order  on  the  filing  by  the  debtor 
of  a  notice  of  conversion  pursuant  to  §§  1208(a) 
or  1307(a),  and  the  date  of  the  filing  of  the 
notice  shall  be  deemed  the  date  of  the  conver- 
sion order  for  the  purpose  of  applying  §  348(c) 
of  the  Code.  The  clerk  shall  forthwith  transmit 
to  the  United  States  trustee  a  copy  of  such 
notice. 

(e)  Dismissal  of  Individual  Debtor's  Chapter  7  Case 
for  Substantial  Abuse 

An  individual  debtor's  case  may  be  dismissed 
for  substantial  abuse  pursuant  to  §  707(b)  only 
on  motion  by  the  United  States  trustee  or  on 
the  court's  own  motion  and  after  a  hearing  on 
notice  to  the  debtor,  the  trustee,  the  United 
States  trustee,  and  such  other  parties  in  inter- 
est as  the  court  directs. 

(DA  motion  by  the  United  States  trustee 
shall  be  filed  not  later  than  60  days  following 
the  first  date  set  for  the  meeting  of  creditors 
held  pursuant  to  §  341(a),  unless,  before  such 
time  has  expired,  the  court  for  cause  extends 
the  time  for  filing  the  motion.  The  motion 
shall  advise  the  debtor  of  all  matters  to  be 
submitted  to  the  court  for  its  consideration  at 
the  hearing. 

(2)  If  the  hearing  is  on  the  court's  own 
motion,  notice  thereof  shall  be  served  on  the 
debtor  not  later  than  60  days  following  the 
first  date  set  for  the  meeting  of  creditors  pur- 
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suant  to  §  341(a).  The  notice  shall  advise  the 
debtor  of  all  matters  to  be  considered  by  the 
court  at  the  hearing. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1,  1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

Subdivision  (a)  is  amended  to  clarify  that  all  enti- 
tles required  to  receive  notice  under  Rule  2002,  includ- 
ing but  not  limited  to  creditors,  are  entitled  to  the  20 
day  notice  of  the  hearing  to  dismiss  the  case.  The 
United  States  trustee  receives  the  notice  pursuant  to 
Rule  2002(k). 

The  word  "petition"  is  changed  to  "case"  in  subdivi- 
sions (a),  (b),  and  (c)  to  conform  to  §§  707,  930,  1112, 
1208,  and  1307. 

Subdivision  (d)  is  amended  to  conform  to  §  348(c)  of 
the  Code  which  refers  to  the  "conversion  order." 

Subdivisions  (a)  and  (d)  are  amended  to  provide 
procedures  for  dismissal  or  conversion  of  a  chapter  12 
case.  Procedures  for  dismissal  or  conversion  \mder 
§  1208(a)  and  (b)  are  the  same  as  the  procedures  for 
dismissal  or  conversion  of  a  chapter  13  case  under 
§  1307(a)  and  (b). 

Subdivision  (e)  is  amended  to  conform  to  the  1986 
amendment  to  §  707(b)  of  the  Code  which  permits  the 
United  States  trustee  to  make  a  motion  to  dismiss  a 
case  for  substantial  abuse.  The  time  limit  for  such  a 
motion  is  added  by  this  subdivision.  In  general,  the 
facts  that  are  the  basis  for  a  motion  to  dismiss  under 
§  707(b)  exist  at  the  time  the  case  is  commenced  and 
usually  can  be  discovered  early  in  the  case  by  review- 
ing the  debtor's  schedules  and  examining  the  debtor 
at  the  meeting  of  creditors.  Since  dismissal  for  sub- 
stantial abuse  has  the  effect  of  denying  the  debtor  a 
discharge  in  the  chapter  7  case  based  on  matters 
which  may  be  discovered  early,  a  motion  to  dismiss 
under  §  707(b)  is  analogous  to  an  objection  to  dis- 
charge pursuant  to  Rule  4004  and,  therefore,  should 
be  required  to  be  made  within  a  specified  time  period. 
If  matters  relating  to  substantial  abuse  are  not  discov- 
ered within  the  time  period  specified  in  subdivision  (e) 
because  of  the  debtor's  false  testimony,  refusal  to 
obey  a  court  order,  fraudulent  schedules  or  other 
fraud,  and  the  debtor  receives  a  discharge,  the  debt- 
or's conduct  may  constitute  the  basis  for  revocation  of 
the  discharge  under  §  727(d)  and  (e)  of  the  Code. 

Rule  1019.  Conversion  of  Chapter  11  Reorganization 
Case,  Chapter  12  Family  Farmer's  Debt  Adjust- 
ment Case,  or  Chapter  13  Individuars  Debt  Ad- 
justment Case  to  Chapter  7  Liquidation  Case 

When  a  chapter  11,  chapter  12,  or  chapter  13 
case  has  been  converted  or  reconverted  to  a 
chapter  7  case: 

(1)  Filing  of  Lists,  Inventories,  Schedules, 
Statements. 

(A)  Lists,  inventories,  schedules,  and  state- 
ments of  financial  affairs  theretofore  filed 
shall  be  deemed  to  be  filed  in  the  chapter  7 
case,  unless  the  court  directs  otherwise.  If 
they  have  not  been  previously  filed,  the 
debtor  shall  comply  with  Rule  1007  as  if  an 
order  for  relief  had  been  entered  on  an  invol- 
untary petition  on  the  date  of  the  entry  of 
the  order  directing  that  the  case  continue 
under  chapter  7. 

(B)  The  statement  of  intention,  if  required, 
shall  be  filed  within  30  days  following  entry 
of  the  order  of  conversion  or  before  the  first 
date  set  for  the  meeting  of  creditors,  which- 
ever is  earlier.  An  extension  of  time  may  be 
granted  for  cause  only  on  motion  made  before 
the  time  has  expired.  Notice  of  an  extension 
shall  be  given  to  the  United  States  trustee 


and  to  any  committee,  trustee,  or  other  party 
as  the  coiu^  may  direct. 

(2)  New  Filing  Periods,  A  new  time  period  for 
filing  claims,  a  complaint  objecting  to  dis- 
charge, or  a  complaint  to  obtain  a  determina- 
tion of  dischargeability  of  any  debt  shall  com- 
mence pursuant  to  Rules  3002,  4004,  or  4007, 
provided  that  a  new  time  period  shall  not  com- 
mence if  a  chapter  7  case  had  been  converted  to 
a  chapter  11,  12,  or  13  case  and  thereafter  re- 
converted to  a  chapter  7  case  and  the  time  for 
filing  claims,  a  complaint  objecting  to  dis- 
charge, or  a  complaint  to  obtain  a  determina- 
tion of  the  dischargeability  of  any  debt,  or  any 
extension  thereof,  expired  in  the  original  chap- 
ter 7  case. 

(3)  Claims  Filed  in  Superseded  Case.  All 
claims  actually  filed  by  a  creditor  in  the  super- 
seded case  shall  be  deemed  filed  in  the  chapter 
7  case. 

(4)  Turnover  of  Records  and  Property.  After 
qualification  of,  or  assumption  of  duties  by  the 
chapter  7  trustee,  any  debtor  in  possession  or 
trustee  previously  acting  in  the  chapter  11,  12, 
or  13  case  shall,  forthwith,  unless  otherwise  or- 
dered, turn  over  to  the  chapter  7  trustee  all 
records  and  property  of  the  estate  in  the  pos- 
session or  control  of  the  debtor  in  possession  or 
trustee. 

(5)  Filing  Final  Report  and  Schedule  of  Post- 
petition  Debts.  Unless  the  court  directs  other- 
wise, each  debtor  in  possession  or  trustee  in  the 
superseded  case  shall:  (A)  within  15  days  fol- 
lowing the  entry  of  the  order  of  conversion  of  a 
chapter  11  case,  file  a  schedule  of  unpaid  debts 
incurred  after  commencement  of  the  supersed- 
ed case  including  the  name  and  address  of  each 
creditor;  and  (B)  within  30  days  following  the 
entry  of  the  order  of  conversion  of  a  chapter 
11,  chapter  12,  or  chapter  13  case,  file  and 
transmit  to  the  United  States  trustee  a  final 
report  and  account.  Within  15  days  following 
the  entry  of  the  order  of  conversion,  unless  the 
court  directs  otherwise,  a  chapter  13  debtor 
shall  file  a  schedule  of  unpaid  debts  incurred 
after  the  commencement  of  a  chapter  13  case, 
and  a  chapter  12  debtor  in  possession  or,  if  the 
chapter  12  debtor  is  not  in  possession,  the  trust- 
ee shall  file  a  schedule  of  unpaid  debts  incurred 
after  the  commencement  of  a  chapter  12  case. 
If  the  conversion  order  is  entered  after  confir- 
mation of  a  plan,  the  debtor  shall  file  (A)  a 
schedule  of  property  not  listed  in  the  final 
report  and  accoimt  acquired  after  the  filing  of 
the  original  petition  but  before  entry  of  the 
conversion  order;  (B)  a  schedule  of  unpaid 
debts  not  listed  in  the  final  report  and  account 
incurred  after  confirmation  but  before  entry  of 
the  conversion  order;  and  (C)  a  schedule  of  ex- 
ecutory contracts  and  unexpired  leases  entered 
into  or  assumed  after  the  filing  of  the  original 
petition  but  before  entry  of  the  conversion 
order.  The  clerk  shall  forthwith  transmit  to  the 
United  States  trustee  a  copy  of  every  schedule 
filed  pursuant  to  this  paragraph. 

(6)  Filing  of  Postpetition  Claims;  Notice.  On 
the  filing  of  the  schedule  of  unpaid  debts,  the 
clerk,  or  some  other  person  as  the  court  may 
direct,  shall  give  notice  to  those  entities,  includ- 
ing the  United  States,  any  state,  or  any  subdivi- 
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sion  thereof,  that  their  claims  may  be  filed  pur- 
suant to  Rules  3001(a)-(d)  and  3002.  Unless  a 
notice  of  insufficient  assets  to  pay  a  dividend  is 
mailed  pursuant  to  Rule  2002(e),  the  court 
shall  fix  the  time  for  filing  claims  arising  from 
the  rejection  of  executory  contracts  or  unex- 
pired leases  imder  §§  348(c)  and  365(d)  of  the 
Code. 

(7)  Extension  of  Time  to  File  Claims  Against 
Surplus,  Any  extension  of  time  for  the  filing  of 
claims  against  a  surplus  granted  pursuant  to 
Rule  3002(c)(6),  shall  apply  to  holders  of  claims 
who  failed  to  file  their  claims  within  the  time 
prescribed,  or  fixed  by  the  court  pursuant  to 
paragraph  (6)  of  this  rule,  and  notice  shall  be 
given  as  provided  in  Rule  2002. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 

AlfENDBfENT 

This  rule  is  amended  to  include  conversion  of  a  case 
from  chapter  12  to  chapter  7  and  to  implement  the 
United  States  trustee  system. 

The  amendments  to  paragraph  (1)(A)  are  stylistic. 
Reference  to  the  statement  of  executory  contracts  is 
deleted  to  conform  to  the  amendment  to  Rule 
1007(b)(1)  which  changes  the  statement  to  a  schedule 
of  executory  contracts  and  imexpired  leases. 

Paragraph  (i)(B)  is  amended  to  enable  the  United 
States  trustee  to  monitor  the  progress  of  the  case  and 
to  take  appropriate  action  to  enforce  the  debtor's  obli- 
gation to  perform  the  statement  of  intention  in  a 
timely  manner. 

Paragraph  (2)  is  deleted  because  notice  of  conversion 
of  the  case  is  required  by  Rules  1017(d),  2002(f)(2), 
and  9022.  The  United  States  trustee,  who  supervises 
trustees  pursuant  to  28  U.S.C.  §  586(a),  may  give 
notice  of  the  conversion  to  the  trustee  in  the  supersed- 
ed case. 

Paragraph  (6\  renumbered  as  paragraph  (5),  is 
amended  to  reduce  to  15  days  the  time  for  filing  a 
schedule  of  postpetition  debts  and  requires  inclusion 
of  the  name  and  address  of  each  creditor  in  connec- 
tion with  the  postpetition  debt.  These  changes  will 
enable  the  clerk  to  send  postpetition  creditors  a  timely 
notice  of  the  meeting  of  creditors  held  pursuant  to 
§  341(a)  of  the  Code.  The  amendments  to  this  para- 
graph also  provide  the  United  States  trustee  with  the 
final  report  and  account  of  the  superseded  case,  and 
with  a  copy  of  every  schedule  filed  after  conversion  of 
the  case.  Conversion  to  chapter  7  terminates  the  serv- 
ice of  the  trustee  in  the  superseded  case  pursuant  to 
§  348(e)  of  the  Code.  Sections  704(a)(9),  1106(a)(1), 
1107(a),  1202(b)(1),  1203  and  1302(b)(1)  of  the  Code  re- 
quire the  trustee  or  debtor  in  possession  to  file  a  final 
report  and  accoimt  with  the  court  and  the  United 
States  trustee.  The  words  "with  the  court"  are  deleted 
as  unnecessary.  See  Rules  5005(a)  and  9001(3). 

Paragraph  (7),  renumbered  as  paragraph  (6),  is 
amended  to  conform  the  time  for  filing  postpetition 
claims  to  the  time  for  filing  prepetition  claims  pursu- 
ant to  paragraph  (3)  (renumbered  as  paragraph  (2))  of 
this  rule  and  Rule  3002(c).  This  paragraph  is  also 
amended  to  eliminate  the  need  for  a  court  order  to 
provide  notice  of  the  time  for  filing  claims.  It  is  antici- 
pated that  this  notice  will  be  given  together  with  the 
notice  of  the  meeting  of  creditors.  It  is  amended  fur- 
ther to  avoid  the  need  to  fix  a  time  for  f Uing  claims 
arising  under  §  365(d)  if  it  is  a  no  asset  case  upon  con- 
version. If  assets  become  available  for  distribution,  the 
court  may  fix  a  time  for  filing  such  claims  pursuant  to 
Rule  3002(c)(4). 

The  additions  of  references  to  unexpired  leases  in 
paragraph  (1)(A)  and  in  paragraphs  (6)  and  (7)  (re- 
numbered as  paragraphs  (5)  and  (6))  are  technical 
amendments  to  clarify  that  unexpired  leases  are  in- 
cluded as  well  as  other  executory  contracts. 


PART  II-OFPICERS  AND  ADMINISTRA- 
TION; NOTICES;  MEETINGS;  EXAMINA- 
TIONS; ELECTIONS;  ATTORNEYS  AND 
ACCOUNTANTS 

Rule  2001.  Appointment  of  Interim  Trustee  Before 
Order  for  Relief  in  a  Chapter  7  Liquidation  Case 

(a)  Appointment 

At  any  time  following  the  commencement  of 
an  involuntary  liquidation  case  and  before  an 
order  for  relief,  the  court  on  written  motion  of 
a  party  in  interest  may  order  the  appointment 
of  an  interim  trustee  imder  §  303(g)  of  the 
Code.  The  motion  shall  set  forth  the  necessity 
for  the  appointment  and  may  be  granted  only 
after  hearing  on  notice  to  the  debtor,  the  peti- 
tioning creditors,  the  United  States  trustee,  and 
other  parties  in  interest  as  the  court  may  desig- 
nate. 

(b)  Bond  of  Movant 

An  interim  trustee  may  not  be  appointed 
under  this  rule  unless  the  movant  furnishes  a 
bond  in  an  amount  approved  by  the  court,  con- 
ditioned to  indemnify  the  debtor  for  costs,  at- 
torney's fee,  expenses,  and  damages  allowable 
under  §  303(1)  of  the  Code. 

(c)  Order  of  Appointment 

The  order  directing  the  appointment  of  an  in- 
terim trustee  shall  state  the  reason  the  ap- 
pointment is  necessary  and  shall  specify  the 
trustee's  duties. 

(d)  Turnover  and  Report 

Following  qualification  of  the  trustee  selected 
under  §  702  of  the  Code,  the  interim  trustee, 
unless  otherwise  ordered,  shall  (1)  forthwith 
deliver  to  the  trustee  all  the  records  and  prop- 
erty of  the  estate  in  possession  or  subject  to 
control  of  the  interim  trustee  and,  (2)  within  30 
days  thereafter  file  a  final  report  and  account. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  op  Advisory  Committee  on  Rules— 1991 
Amendment 

This  rule  is  amended  to  conform  to  §  303(g)  of  the 
Code  which  provides  that  the  United  States  trustee 
appoints  the  interim  trustee.  See  Rule  X-1003.  This 
rule  does  not  apply  to  the  exercise  by  the  court  of  the 
power  to  act  sua  sponte  pursuant  to  §  105(a)  of  the 
Code. 

Rule  2002.  Notices  to  Creditors,  Equity  Security  Hold- 
ers, United  States,  and  United  States  Trustee 

(a)  Twenty-Day  Notices  to  Parties  in  Interest 

Except  as  provided  in  subdivisions  (h),  (i)  and 
(I)  of  this  rule,  the  clerk,  or  some  other  person 
as  the  court  may  direct,  shall  give  the  debtor, 
the  trustee,  all  creditors  and  indenture  trustees 
not  less  than  20  days  notice  by  mail  of  (1)  the 
meeting  of  creditors  pursuant  to  §  341  of  the 
Code;  (2)  a  proposed  use,  sale,  or  lease  of  prop- 
erty of  the  estate  other  than  in  the  ordinary 
course  of  business,  unless  the  court  for  cause 
shown  shortens  the  time  or  directs  another 
method  of  giving  notice;  (3)  the  hearing  on  ap- 
proval of  a  compromise  or  settlement  of  a  con- 
troversy other  than  approval  of  an  agreement 
pursuant  to  Rule  4001(d),  unless  the  court  for 
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cause  shown  directs  that  notice  not  be  sent;  (4) 
the  date  fixed  for  the  filing  of  claims  against  a 
surplus  in  an  estate  as  provided  in  Rule 
3002(c)(6);  (5)  in  a  chapter  7  liquidation,  a 
chapter  11  reorganization  case,  and  a  chapter 
12  family  farmer  debt  adjustment  case,  the 
hearing  on  the  dismissal  of  the  case,  imless  the 
hearing  is  pursuant  to  §  707(b)  of  the  Code,  or 
the  conversion  of  the  case  to  another  chapter; 
(6)  the  time  fixed  to  accept  or  reject  a  proposed 
modification  of  a  plan;  (7)  hearings  on  all  appli- 
cations for  compensation  or  reimbursement  of 
expenses  totalling  in  excess  of  $500;  (8)  the 
time  fixed  for  filing  proofs  of  claims  pursuant 
to  Rule  3003(c);  and  (9)  the  time  fixed  for  filing 
objections  and  the  hearing  to  consider  confir- 
mation of  a  chapter  12  plan. 

(b)  Twenty-Five-Day  Notices  to  Parties  in  Interest 

Except  as  provided  in  subdivision  (I)  of  this 
rule,  the  clerk,  or  some  other  person  as  the 
court  may  direct,  shall  give  the  debtor,  the 
trustee,  all  creditors  and  indenture  trustees  not 
less  than  25  days  notice  by  mail  of  (1)  the  time 
fixed  for  filing  objections  and  the  hearing  to 
consider  approval  of  a  disclosure  statement; 
and  (2)  the  time  fixed  for  filing  objections  and 
the  hearing  to  consider  confirmation  of  a  chap- 
ter 9,  chapter  11,  or  chapter  13  plan. 

(c)  Content  of  Notice 

(1)  Proposed  Use,  Sale,  or  Lease  of  Property. 
Subject  to  Rule  6004  the  notice  of  a  proposed 
use,  sale,  or  lease  of  property  required  by  subdi- 
vision (a)(2)  of  this  rule  shall  include  the  time 
and  place  of  any  public  sale,  the  terms  and  con- 
ditions of  any  private  sale  and  the  time  fixed 
for  filing  objections.  The  notice  of  a  proposed 
use,  sale,  or  lease  of  property,  including  real 
estate,  is  sufficient  if  it  generally  describes  the 
property. 

(2)  Notice  of  Hearing  on  Compensation,  The 
notice  of  a  hearing  on  an  application  for  com- 
pensation or  reimbursement  of  expenses  re- 
quired by  subdivision  (a)(7)  of  this  rule  shall 
identify  the  applicant  and  the  amoimts  request- 
ed. 

(d)  Notice  to  Equity  Security  Holders 

In  a  chapter  11  reorganization  case,  unless 
otherwise  ordered  by  the  court,  the  clerk,  or 
some  other  person  as  the  court  may  direct, 
shall  in  the  manner  and  form  directed  by  the 
court  give  notice  to  all  equity  security  holders 
of  (1)  the  order  for  relief;  (2)  any  meeting  of 
equity  security  holders  held  pursuant  to  §  341 
of  the  Code;  (3)  the  hearing  on  the  proposed 
sale  of  all  or  substantially  all  of  the  debtor's 
assets;  (4)  the  hearing  on  the  dismissal  or  con- 
version of  a  case  to  another  chapter;  (5)  the 
time  fixed  for  filing  objections  to  and  the  hear- 
ing to  consider  approval  of  a  disclosure  state- 
ment; (6)  the  time  fixed  for  filing  objections  to 
and  the  hearing  to  consider  confirmation  of  a 
plan;  and  (7)  the  time  fixed  to  accept  or  reject  a 
proposed  modification  of  a  plan. 

(e)  Notice  of  No  Dividend 

In  a  chapter  7  liquidation  case,  if  it  appears 
from  the  schedules  that  there  are  no  assets 
from  which  a  dividend  can  be  paid,  the  notice 
of  the  meeting  of  creditors  may  include  a  state- 


ment to  that  effect;  that  it  is  unnecessary  to 
file  claims;  and  that  if  sufficient  assets  become 
available  for  the  payment  of  a  dividend,  further 
notice  wiU  be  given  for  the  filing  of  claims. 

(f)  Other  Notices 

Except  as  provided  in  subdivision  (D  of  this 
rule,  the  clerk,  or  some  other  person  as  the 
court  may  direct,  shall  give  the  debtor,  all 
creditors,  and  indenture  trustees  notice  by  mail 
of  (1)  the  order  for  relief;  (2)  the  dismissal  or 
the  conversion  of  the  case  to  another  chapter; 
(3)  the  time  allowed  for  filing  claims  pursuant 
to  Rule  3002;  (4)  the  time  fixed  for  filing  a  com- 
plaint objecting  to  the  debtor's  discharge  pur- 
suant to  §  727  of  the  Code  as  provided  in  Rule 
4004;  (5)  the  time  fixed  for  filing  a  complaint  to 
determine  the  dischargeability  of  a  debt  pursu- 
ant to  §  523  of  the  Code  as  provided  in  Rule 
4007;  (6)  the  waiver,  denial,  or  revocation  of  a 
discharge  as  provided  in  Rule  4006;  (7)  entry  of 
an  order  confirming  a  chapter  9,  11,  or  12  plan; 
and  (8)  a  summary  of  the  trustee's  final  report 
and  account  in  a  chapter  7  case  if  the  net  pro- 
ceeds realized  exceed  $1,500.  Notice  of  the  time 
fixed  for  accepting  or  rejecting  a  plan  pursuant 
to  Rule  3017(c)  shall  be  given  in  accordance 
with  Rule  3017(d). 

(g)  Addresses  of  Notices 

All  notices  required  to  be  mailed  imder  this 
rule  to  a  creditor,  equity  security  holder,  or  in- 
denture trustee  shall  be  addressed  as  such 
entity  or  an  authorized  agent  may  direct  in  a 
filed  request;  otherwise,  to  the  address  shown 
in  the  list  of  creditors  or  the  schedule  which- 
ever is  filed  later.  If  a  different  address  is 
stated  in  a  proof  of  claim  duly  filed,  that  ad- 
dress shall  be  used  unless  a  notice  of  no  divi- 
dend has  been  given. 

(li)  Notices  to  Creditors  Whose  Claims  are  Filed 

In  a  chapter  7  case,  the  court  may,  after  90 
days  following  the  first  date  set  for  the  meeting 
of  creditors  pursuant  to  §341  of  the  Code, 
direct  that  all  notices  required  by  subdivision 
(a)  of  this  rule,  except  clause  (4)  thereof,  be 
mailed  only  to  creditors  whose  claims  have 
been  filed  and  creditors,  if  any,  who  are  still 
permitted  to  file  claims  by  reason  of  an  exten- 
sion granted  under  Rule  3002(c)(6). 

(i)  Notices  to  Committees 

Copies  of  all  notices  required  to  be  mailed 
under  this  rule  shall  be  mailed  to  the  commit- 
tees elected  pursuant  to  §  705  or  appointed  pur- 
suant to  §  1102  of  the  Code  or  to  their  author- 
ized agents.  Notwithstanding  the  foregoing  sub- 
divisions, the  court  may  order  that  notices  re- 
quired by  subdivision  (a)(2),  (3)  and  (7)  of  this 
rule  be  transmitted  to  the  United  States  trustee 
and  be  mailed  only  to  the  committees  elected 
pursuant  to  §  705  or  appointed  pursuant  to 
§  1102  of  the  Code  or  to  their  authorized  agent^s 
and  to  the  creditors  and  equity  security  holders 
who  serve  on  the  trustee  or  debtor  in  possession 
and  file  a  request  that  all  notices  be  mailed  to 
them.  A  committee  appointed  pursuant  to 
§  1114  shall  receive  copies  of  all  notices  re- 
quired by  subdivisions  (a)(1).  (a)(6),  (b),  (f)(2), 
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and  (f)(7),  and  such  other  notices  as  the  court 

may  direct. 

(j)  Notices  to  the  United  States 

Copies  of  notices  required  to  be  mailed  to  all 
creditors  under  this  rule  shall  be  mailed  (1)  in  a 
chapter  11  reorganization  case  to  the  Securities 
and  Exchange  Commission  at  Washington, 
D.C.,  and  at  any  other  place  the  Commission 
designates  in  a  filed  writing  if  the  Commission 
has  filed  a  notice  of  appearance  in  the  case  or 
has  made  a  request  in  a  filed  writing;  (2)  in  a 
commodity  broker  case,  to  the  Commodity  Fu- 
tures Trading  Commission  at  Washington,  D.C.; 
(3)  in  a  chapter  11  case  to  the  District  Director 
of  Internal  Revenue  for  the  district  in  which 
the  case  is  pending;  (4)  if  the  papers  in  the  case 
disclose  a  debt  to  the  United  States  other  than 
for  taxes,  to  the  United  States  attorney  for  the 
district  in  which  the  case  is  pending  and  to  the 
department,  agency,  or  instrumentality  of  the 
United  States  through  which  the  debtor 
became  indebted;  or  if  the  filed  papers  disclose 
a  stock  interest  of  the  United  States,  to  the 
Secretary  of  the  Treasury  at  Washington,  D.C. 
(k)  Notices  to  United  States  Trustee 

Unless  the  case  is  a  chapter  9  mimicipality 
case  or  unless  the  United  States  trustee  other- 
wise requests,  the  clerk,  or  some  other  person 
as  the  court  may  direct,  shall  transmit  to  the 
United  States  trustee  notice  of  the  matters  de- 
scribed in  subdivisions  (a)(2),  (a)(3),  (a)(5), 
(a)(9),  (b),  (f)(1),  (f)(2),  (f)(4),  (f)(6),  (f)(7),  and 
(f)(8)  of  this  rule  and  notice  of  hearings  on  all 
applications  for  compensation  or  reimburse- 
ment of  expenses.  Notices  to  the  United  States 
trxistee  shall  be  transmitted  within  the  time 
prescribed  in  subdivision  (a)  or  (b)  of  this  rule. 
The  United  States  trustee  shall  also  receive 
notice  of  any  other  matter  if  such  notice  is  re- 
quested by  the  United  States  trustee  or  ordered 
by  the  court.  Nothing  in  these  rules  shall  re- 
quire the  clerk  or  any  other  person  to  transmit 
to  the  United  States  trustee  any  notice,  sched- 
ule, report,  application  or  other  document  in  a 
case  under  the  Securities  Investor  Protection 
Act,  15  U.S.C.  §  78aaa  et  seq. 
il)  Notice  by  Publication 

The  court  may  order  notice  by  publication  if 
it  finds  that  notice  by  mail  is  impracticable  or 
that  it  is  desirable  to  supplement  the  notice. 
(m)  Orders  Designating  Matter  of  Notices 

The  court  may  from  time  to  time  enter  orders 
designating  the  matters  in  respect  to  which,  the 
entity  to  whom,  and  the  form  and  manner  in 
which  notices  shall  be  sent  except  as  otherwise 
provided  by  these  rules, 
(n)  Caption 

The  caption  of  every  notice  given  under  this 
rule  shall  comply  with  Rule  1005. 
(o)  Notice  of  Order  for  Relief  in  Consumer  Case 

In  a  voluntary  case  commenced  by  an  individ- 
ual debtor  whose  debts  are  primarily  consimier 
debts,  the  clerk,  or  some  other  person  as  the 
court  may  direct,  shall  give  the  trustee  and  all 
creditors  notice  by  mail  of  the  order  for  relief 
within  20  days  from  the  date  thereof. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 


Notes  of  Advisory  Committee  on  Rxtles— 1991 
Abcendment 

Subdivision  (a)(3)  Is  amended  to  exclude  compro- 
mise or  settlement  agreements  concerning  adequate 
protection  or  which  modify  or  terminate  the  automat- 
ic stay,  provide  for  use  of  cash  collateral,  or  create  a 
senior  or  equal  lien  on  collateral  to  obtain  credit. 
Notice  requirements  relating  to  approval  of  such 
agreements  are  governed  by  Rule  4001(d). 

Subdivision  (a)(5)  is  amended  to  include  a  hearing 
on  dismissal  or  conversion  of  a  chapter  12  case.  This 
subdivision  does  not  apply  when  a  hearing  is  not  re- 
quired. It  is  also  amended  to  avoid  the  necessity  of 
giving  notice  to  all  creditors  of  a  hearing  on  the  dis- 
missal of  a  consumer  debtor's  case  based  on  substan- 
tial abuse  of  chapter  7.  Such  hearings  on  dismissal 
imder  §  707(b)  of  the  Code  are  governed  by  Rule 
1017(e). 

Subdivision  (a)(9)  is  added  to  provide  for  notice  of 
the  time  fixed  for  filing  objections  and  the  hearing  to 
consider  confirmation  of  a  plan  in  a  chapter  12  case. 
Section  1224  of  the  Code  requires  "expedited  notice" 
of  the  confirmation  hearing  in  a  chapter  12  case  and 
requires  that  the  hearing  be  concluded  not  later  than 
45  days  after  the  filing  of  the  plan  unless  the  time  is 
extended  for  cause.  This  amendment  establishes  20 
days  as  the  notice  period.  The  court  may  shorten  this 
time  on  its  own  motion  or  on  motion  of  a  party  in  in- 
terest. The  notice  includes  both  the  date  of  the  hear- 
ing and  the  date  for  filing  objections,  and  must  be  ac- 
companied by  a  copy  of  the  plan  or  a  simunary  of  the 
plan  in  accordance  with  Rule  3015(d). 

Subdivision  (b)  is  amended  to  delete  as  imnecessary 
the  references  to  subdivisions  (h)  and  (i). 

Subdivision  (d)  does  not  require  notice  to  equity  se- 
curity holders  in  a  chapter  12  case.  The  procedural 
burden  of  requiring  such  notice  is  outweighed  by  the 
likelihood  that  all  equity  security  holders  of  a  family 
farmer  will  be  informed  of  the  progress  of  the  case 
without  formal  notice.  Subdivision  (d)  is  amended  to 
recognize  that  the  United  States  trustee  may  convene 
a  meeting  of  equity  security  holders  pursuant  to 
§  341(b). 

Subdivision  (f)(2)  is  amended  and  subdivision  (f)(4) 
is  deleted  to  require  notice  of  any  conversion  of  the 
case,  whether  the  conversion  is  by  court  order  or  is  ef- 
fectuated by  the  debtor  filing  a  notice  of  conversion 
pursuant  to  §§  1208(a)  or  1307(a).  Subdivision  (f)(8), 
renumbered  (f)(7),  is  amended  to  include  entry  of  an 
order  confirming  a  chapter  12  plan.  Subdivision  (f)(9) 
is  amended  to  increase  the  amount  to  $1,500. 

Subdivisions  (g)  and  (j)  are  amended  to  delete  the 
words  "with  the  coiuii"  and  subdivision  (i)  is  amended 
to  delete  the  words  "with  the  clerk"  because  these 
phrases  are  unnecessary.  See  Rules  5005(a)  and 
9001(3). 

Subdivision  (i)  is  amended  to  require  that  the 
United  States  trustee  receive  notices  required  by  sub- 
division (a)(2),  (3)  and  (7)  of  this  rule  notwithstanding 
a  court  order  limiting  such  notice  to  committees  and 
to  creditors  and  equity  security  holders  who  request 
such  notices.  Subdivision  (i)  is  amended  further  to  in- 
clude committees  elected  pursuant  to  §705  of  the 
Code  and  to  provide  that  committees  of  retired  em- 
ployees appointed  in  chapter  11  cases  receive  certain 
notices. 

Subdivision  (k)  is  derived  from  Rule  X-1008.  The 
administrative  functions  of  the  United  States  trustee 
pursuant  to  28  U.S.C.  §  586(a)  and  standing  to  be 
heard  on  issues  imder  §  307  and  other  sections  of  the 
Code  require  that  the  United  States  trustee  be  in- 
formed of  developments  and  issues  in  every  case 
except  chapter  9  cases.  The  rule  omits  those  notices 
described  in  subdivision  (a)(1)  because  a  meeting  of 
creditors  is  convened  only  by  the  United  States  trust- 
ee, and  those  notices  described  in  subdivision  (a)(4) 
(date  fixed  for  filing  claims  against  a  surplus),  subdivi- 
sion (a)(6)  (time  fixed  to  accept  or  reject  proposed 
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modification  of  a  plan),  subdivision  (a)(8)  (time  fixed 
for  filing  proofs  of  claims  in  chapter  11  cases),  subdivi- 
sion (f)(3)  (time  fixed  for  filing  claims  in  chapter  7, 12, 
and  13  cases),  and  subdivision  (f)(5)  (time  fixed  for 
fiUng  complaint  to  determine  dischargeability  of  debt) 
because  these  notices  do  not  relate  to  matters  that 
generally  involve  the  United  States  trustee.  Nonethe- 
less, the  omission  of  these  notices  does  not  prevent  the 
United  States  trustee  from  receiving  such  notices 
upon  request.  The  United  States  trustee  also  receives 
notice  of  hearings  on  applications  for  compensation  or 
reimbursement  without  regard  to  the  $500  limitation 
contained  in  subdivision  (a)(7)  of  this  rule.  This  rule  is 
intended  to  be  flexible  in  that  it  permits  the  United 
States  trustee  in  a  particular  judicial  district  to  re- 
quest notices  in  certain  categories,  and  to  request  not 
to  receive  notices  in  other  categories,  when  the  prac- 
tice in  that  district  makes  that  desirable. 

References  in  Text 

The  Securities  Investor  Protection  Act,  referred  to 
in  subd.  (k),  probably  means  the  Securities  Investor 
Protection  Act  of  1970,  Pub.  L.  91-598,  Dec.  30,  1970, 
84  Stat.  1636,  as  amended,  which  is  classified  generally 
to  chapter  2B-1  (§  78aaa  et  seq.)  of  Title  15,  Commerce 
and  Trade.  For  complete  classification  of  this  Act  to 
the  Code,  see  section  78aaa  of  Title  15  and  Tables. 

Rule  2003.  Meeting  of  Creditors  or  Equity  Security 
Holders 

(a)  Date  and  Place 

Unless  the  case  is  a  chapter  9  municipality 
case  or  a  chapter  12  family  farmer's  debt  ad- 
justment case,  the  United  States  trustee  shall 
call  a  meeting  of  creditors  to  be  held  not  less 
than  20  nor  more  than  40  days  after  the  order 
for  relief.  In  a  chapter  12  case,  the  United 
States  trustee  shall  call  a  meeting  of  creditors 
to  be  held  not  less  than  20  nor  more  than  35 
days  after  the  order  for  relief.  If  there  is  an 
appeal  from  or  a  motion  to  vacate  the  order  for 
relief,  or  if  there  is  a  motion  to  dismiss  the 
case,  the  United  States  trustee  may  set  a  later 
time  for  the  meeting.  The  meeting  may  be  held 
at  a  regular  place  for  holding  court  or  at  any 
other  place  designated  by  the  United  States 
trustee  within  the  district  convenient  for  the 
parties  in  interest.  If  the  United  States  trustee 
designates  a  place  for  the  meeting  which  is  not 
regularly  staffed  by  the  United  States  trustee 
or  an  assistant  who  may  preside  at  the  meeting, 
the  meethig  may  be  held  not  more  than  60  days 
after  the  order  for  relief. 

(b)  Order  of  Meeting 

(1)  Meeting  of  Creditors.  The  United  States 
tnistee  shall  preside  at  the  meethig  of  credi- 
tors. The  business  of  the  meeting  shall  include 
the  examination  of  the  debtor  imder  oath  and, 
in  a  chapter  7  liquidation  case,  may  include  the 
election  of  a  trustee  or  of  a  creditors*  commit- 
tee. The  presiding  officer  shall  have  the  au- 
thority to  administer  oaths. 

(2)  Meeting  of  Equity  Security  Holders,  If  the 
United  States  trustee  convenes  a  meeting  of 
equity  security  holders  pursuant  to  §  341(b)  of 
the  Code,  the  United  States  trustee  shall  fix  a 
date  for  the  meeting  and  shall  preside. 

(3)  Right  To  Vote.  In  a  chapter  7  liquidation 
case,  a  creditor  is  entitled  to  vote  at  a  meeting 
if,  at  or  before  the  meethig,  the  creditor  has 
filed  a  proof  of  claim  or  a  writhig  setthig  forth 
facts  evldenchig  a  right  to  vote  pursuant  to 


§  702(a)  of  the  Code  unless  objection  is  made  to 
the  claim  or  the  proof  of  claim  is  insufficient 
on  its  face.  A  creditor  of  a  partnership  may  file 
a  proof  of  claim  or  writing  evidencing  a  right  to 
vote  for  the  trustee  for  the  estate  of  the  gener- 
al partner  notwithstanding  that  a  trustee  for 
the  estate  of  the  partnership  has  previously 
qualified.  In  the  event  of  an  objection  to  the 
amount  or  allowability  of  a  claim  for  the  pur- 
pose of  voting,  unless  the  court  orders  other- 
wise, the  United  States  trustee  shall  tabulate 
the  votes  for  each  alternative  presented  by  the 
dispute  and,  if  resolution  of  such  dispute  is  nec- 
essary to  determine  the  result  of  the  election, 
the  tabulations  for  each  alternative  shall  be  re- 
ported to  the  court. 

(c)  Record  of  Meeting 

Any  examination  under  oath  at  the  meeting 
of  creditors  held  pursuant  to  §  341(a)  of  the 
Code  shall  be  recorded  verbatim  by  the  United 
States  trustee  using  electronic  soimd  recording 
equipment  or  other  means  of  recording,  and 
such  record  shall  be  preserved  by  the  United 
States  trustee  and  available  for  public  access 
until  two  years  after  the  conclusion  of  the 
meeting  of  creditors.  Upon  request  of  any 
entity,  the  United  States  trustee  shall  certify 
and  provide  a  copy  or  transcript  of  such  record- 
ing at  the  entity's  expense. 

(d)  Report  to  the  Court 

The  presiding  officer  shall  transmit  to  the 
court  the  name  and  address  of  any  person  elect- 
ed trustee  or  entity  elected  a  member  of  a 
creditors'  committee.  If  an  election  is  disputed, 
the  presiding  officer  shall  promptly  inform  the 
court  in  writing  that  a  dispute  exists.  Pending 
disposition  by  the  court  of  a  disputed  election 
for  trustee,  the  interim  trustee  shall  continue 
in  office.  If  no  motion  for  the  resolution  of 
such  election  dispute  is  made  to  the  court 
within  10  days  after  the  date  of  the  creditors* 
meeting,  the  interim  trustee  shall  serve  as 
trustee  in  the  case. 

(e)  Adjournment 

The  meeting  may  be  adjourned  from  time  to 
time  by  announcement  at  the  meeting  of  the 
adjourned  date  and  time  without  further  writ- 
ten notice. 

(f)  Special  Meetings 

The  United  States  trustee  may  call  a  special 
meeting  of  creditors  on  request  of  a  party  in  in- 
terest or  on  the  United  States  trustee's  own  hii- 
tiative. 

(g)  Final  Meeting 

If  the  United  States  trustee  calls  a  f  hial  meet- 
ing of  creditors  in  a  case  in  which  the  net  pro- 
ceeds realized  exceed  $1,500,  the  clerk  shall 
mail  a  summary  of  the  trustee's  final  account 
to  the  creditors  with  a  notice  of  the  meeting, 
together  with  a  statement  of  the  amount  of  the 
claims  allowed.  The  trustee  shall  attend  the 
f  hial  meethig  and  shall,  if  requested,  report  on 
the  administration  of  the  estate. 

(As  amended  Apr.  30, 1991,  eff .  Aug.  1, 1991.) 
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Notes  of  Advisory  Committee  on  Rxtles— 1991 
Amendment 

The  amendment  to  subdivision  (a)  relating  to  the 
calling  of  the  meeting  of  creditors  in  a  chapter  12  case 
is  consistent  with  the  expedited  procediures  of  chapter 
12.  Subdivision  (a)  is  also  amended  to  clarify  that  the 
United  States  trustee  does  not  call  a  meeting  of  credi- 
tors in  a  chapter  9  case.  Pursuant  to  §  901(a)  of  the 
Code,  §341  is  inapplicable  in  chapter  9  cases.  The 
other  amendments  to  subdivisions  (a)»  (b)(1),  and 
(b)(2)  and  the  additions  of  subdivisions  (f)  and  (g)  are 
derived  from  Rule  X>1006  and  conform  to  the  1986 
amendments  to  §341  of  the  Code.  The  second  sen- 
tence of  subdivision  (b)(3)  is  amended  because  Rule 
2009(e)  is  abrogated.  Although  the  United  States 
trustee  fixes  the  date  for  the  meeting,  the  clerk  of  the 
bankruptcy  court  transmits  the  notice  of  the  meeting 
unless  the  court  orders  otherwise,  as  prescribed  in 
Rule  2002(a)(1). 

Pursuant  to  §  702  and  §  705  of  the  Code,  creditors 
may  elect  a  trustee  and  a  committee  in  a  chapter  7 
case.  Subdivision  (b)  of  this  rule  provides  that  the 
United  States  trustee  shall  preside  over  any  election 
that  is  held  under  those  sections.  The  deletion  of  the 
last  sentence  of  subdivision  (b)(1)  does  not  preclude 
creditors  from  reconunending  to  the  United  States 
trustee  the  amoimt  of  the  trustee's  bond  when  a  trust- 
ee is  elected.  Trustees  and  committees  are  not  elected 
in  chapter  11, 12,  and  13  cases. 

If  an  election  is  disputed,  the  United  States  trustee 
shall  not  resolve  the  dispute.  For  purposes  of  expedi- 
ency, the  United  States  trustee  shall  tabulate  the  re- 
sults of  the  election  for  each  alternative  presented  by 
the  dispute.  However,  if  the  court  finds  that  such  tab- 
ulation is  not  feasible  imder  the  circumstances,  the 
United  States  trustee  need  not  tabulate  the  votes.  If 
such  tabulation  is  feasible  and  if  the  disputed  vote  or 
votes  would  affect  the  result  of  the  election,  the  tabu- 
lations of  votes  for  each  alternative  presented  by  the 
dispute  shall  be  reported  to  the  court.  If  a  motion  is 
made  for  resolution  of  the  dispute  in  accordance  with 
subdivision  (d)  of  this  rule,  the  court  will  determine 
the  issue  and  another  meeting  to  conduct  the  election 
may  not  be  necessary. 

Subdivisions  (/)  and  (g)  are  derived  from  Rule 
X-1006(d)  and  (e),  except  that  the  amount  is  increased 
to  $1,500  to  conform  to  the  amendment  to  Rule 
2002(f). 

Rule  2004.  Examination 

(a)  Examination  on  Motion 

On  motion  of  any  party  in  interest,  the  court 
may  order  the  examination  of  any  entity. 

(b)  Scope  of  Examination 

The  examination  of  an  entity  under  this  rule 
or  of  the  debtor  under  §  343  of  the  Code  may 
relate  only  to  the  acts,  conduct,  or  property  or 
to  the  liabilities  and  financial  condition  of  the 
debtor,  or  to  any  matter  which  may  affect  the 
administration  of  the  debtor's  estate,  or  to  the 
debtor's  right  to  a  discharge.  In  a  family  farm- 
er's debt  adjustment  case  under  chapter  12,  an 
individual's  debt  adjustment  case  under  chap- 
ter 13,  or  a  reorganization  case  under  chapter 
11  of  the  Code,  other  than  for  the  reorganiza- 
tion of  a  railroad,  the  examination  may  also 
relate  to  the  operation  of  any  business  and  the 
desirability  of  its  continuance,  the  source  of 
any  money  or  property  acquired  or  to  be  ac- 
quired by  the  debtor  for  purposes  of  consum- 
mating a  plan  and  the  consideration  given  or 
offered  therefor,  and  any  other  matter  relevant 
to  the  case  or  to  the  formulation  of  a  plan. 


(c)  Compelling  Attendance  and  Production  of  Docu- 
mentary Evidence 

The  attendance  of  an  entity  for  examination 
and  the  production  of  documentary  evidence 
may  be  compelled  in  the  manner  provided  in 
Rule  9016  for  the  attendance  of  witnesses  at  a 
hearing  or  trial. 

(d)  Time  and  Place  of  Examination  of  Debtor 

The  court  may  for  cause  shown  and  on  terms 
as  it  may  impose  order  the  debtor  to  be  exam- 
ined imder  this  rule  at  any  time  or  place  it  des- 
ignates, whether  within  or  without  the  district 
wherein  the  case  is  pending. 

(e)  Mileage 

An  entity  other  than  a  debtor  shall  not  be  re- 
quired to  attend  as  a  witness  unless  lawful  mile- 
age and  witness  fee  for  one  day's  attendance 
shall  be  first  tendered.  If  the  debtor  resides 
more  than  100  miles  from  the  place  of  examina- 
tion when  required  to  appear  for  an  examina- 
tion under  this  rule,  the  mileage  allowed  by  law 
to  a  witness  shall  be  tendered  for  any  distance 
more  than  100  miles  from  the  debtor's  resi- 
dence at  the  date  of  the  filing  of  the  first  peti- 
tion commencing  a  case  under  the  Code  or  the 
residence  at  the  time  the  debtor  is  required  to 
appear  for  the  examination,  whichever  is  the 
lesser. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 
Notes  of  Advisory  Cobimittee  on  Rules— 1991 

ABfENBlftENT 

This  rule  is  amended  to  allow  the  examination  in  a 
chapter  12  case  to  cover  the  same  matters  that  may  be 
covered  in  an  examination  in  a  chapter  11  or  13  case. 

Rule  2005.  Apprehension  and  Removal  of  Debtor  to 
Compel  Attendance  for  Examination 

Change  of  Name 

Reference  to  United  States  magistrate  or  to  magis- 
trate deemed  to  refer  to  United  States  magistrate 
judge  pursuant  to  section  321  of  Pub.  L.  101-650.  set 
out  as  a  note  under  section  631  of  Title  28,  Judiciary 
and  Judicial  Procedure. 

Rule  2006.   Solicitation  and  Voting  of  Proxies  in 
Chapter  7  Liquidation  Cases 

(a)  Applicability 

This  rule  applies  only  in  a  liquidation  case 
pending  under  chapter  7  of  the  Code. 

(b)  Definitions 

(1)  Proxy.  A  proxy  is  a  written  power  of  attor- 
ney authorizing  any  entity  to  vote  the  claim  or 
otherwise  act  as  the  owner's  attorney  in  fact  in 
connection  with  the  administration  of  the 
estate. 

(2)  Solicitation  of  Proxy.  The  solicitation  of  a 
proxy  is  any  communication,  other  than  one 
from  an  attorney  to  a  regular  client  who  owns  a 
claim  or  from  an  attorney  to  the  owner  of  a 
claim  who  has  requested  the  attorney  to  repre- 
sent the  owner,  by  which  a  creditor  is  asked,  di- 
rectly or  indirectly,  to  give  a  proxy  after  or  in 
contemplation  of  the  filing  of  a  petition  by  or 
against  the  debtor. 
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(c)  Authorized  Solicitation 

(DA  proxy  may  be  solicited  only  by  (A)  a 
creditor  owning  an  allowable  unsecured  claim 
against  the  estate  on  the  date  of  the  filing  of 
the  petition;  (B)  a  committee  elected  pursuant 
to  §  705  of  the  Code;  (C)  a  committee  of  credi- 
tors selected  by  a  majority  in  number  and 
amount  of  claims  of  creditors  (i)  whose  claims 
are  not  contingent  or  unliquidated,  (ii)  who  are 
not  disqualified  from  voting  under  §  702(a)  of 
the  Code  and  (iii)  who  were  present  or  repre- 
sented at  a  meeting  of  which  all  creditors 
having  claims  of  over  $500  or  the  100  creditors 
having  the  largest  claims  had  at  least  five  days 
notice  in  writing  and  of  which  meeting  written 
minutes  were  kept  and  are  available  reporting 
the  names  of  the  creditors  present  or  represent- 
ed and  voting  and  the  amounts  of  their  claims; 
or  (D)  a  bona  fide  trade  or  credit  association, 
but  such  association  may  solicit  only  creditors 
who  were  its  members  or  subscribers  in  good 
standing  and  had  allowable  unsecured  claims 
on  the  date  of  the  filing  of  the  petition. 

(2)  A  proxy  may  be  solicited  only  in  writing. 

(d)  Solicitation  Not  Authorized 

This  rule  does  not  permit  solicitation  (1)  in 
any  interest  other  than  that  of  general  credi- 
tors; (2)  by  or  on  behalf  of  any  custodian;  (3)  by 
the  interim  trustee  or  by  or  on  behalf  of  any 
entity  not  qualified  to  vote  under  §  702(a)  of 
the  Code;  (4)  by  or  on  behalf  of  an  attorney  at 
law;  or  (5)  by  or  on  behalf  of  a  transferee  of  a 
claim  for  collection  only, 

(e)  Data  Required  From  Holders  of  Multiple  Proxies 

At  any  time  before  the  voting  commences  at 
any  meeting  of  creditors  pursuant  to  §  341(a)  of 
the  Code,  or  at  any  other  time  as  the  court  may 
direct,  a  holder  of  two  or  more  proxies  shall  file 
and  transmit  to  the  United  States  trustee  a 
verified  list  of  the  proxies  to  be  voted  and  a 
verified  statement  of  the  pertinent  facts  and 
circumstances  in  connection  with  the  execution 
and  delivery  of  each  proxy,  including: 
(Da  copy  of  the  solicitation; 

(2)  identification  of  the  solicitor,  the  for 
warder,  if  the  forwarder  is  neither  the  solici- 
tor nor  the  owner  of  the  claim,  and  the  prox- 
yholder,  including  their  connections  with  the 
debtor  and  with  each  other.  If  the  solicitor, 
forwarder,  or  proxyholder  is  an  association, 
there  shall  also  be  included  a  statement  that 
the  creditors  whose  claims  have  been  solicited 
and  the  creditors  whose  claims  are  to  be  voted 
were  members  or  subscribers  in  good  standing 
and  had  allowable  imsecured  claims  on  the 
date  of  the  filing  of  the  petition.  If  the  solici- 
tor, forwarder,  or  proxyholder  is  a  committee 
of  creditors,  the  statement  shall  also  set  forth 
the  date  and  place  the  committee  was  orga- 
nized, that  the  committee  was  organized  in 
accordance  with  clause  (B)  or  (C)  of  para- 
graph (c)(1)  of  this  rule,  the  members  of  the 
committee,  the  amoimts  of  their  claims,  w^hen 
the  claims  were  acquired,  the  amounts  paid 
therefor,  and  the  extent  to  which  the  claims 
of  the  committee  members  are  secured  or  en- 
titled to  priority; 

(3)  a  statement  that  no  consideration  has 
been  paid  or  promised  by  the  proxyholder  for 
the  proxy; 


(4)  a  statement  as  to  whether  there  is  any 
agreement  and,  if  so,  the  particulars  thereof, 
between  the  proxyholder  and  any  other 
entity  for  the  payment  of  any  consideration 
in  connection  with  voting  the  proxy,  or  for 
the  sharing  of  compensation  with  any  entity, 
other  than  a  member  or  regular  associate  of 
the  proxyholder's  law  firm,  which  may  be  al- 
lowed the  trustee  or  any  entity  for  services 
rendered  in  the  case,  or  for  the  employment 
of  any  person  as  attorney,  accountant,  ap- 
praiser, auctioneer,  or  other  employee  for  the 
estate; 

(5)  if  the  proxy  was  solicited  by  an  entity 
other  than  the  proxyholder,  or  forwarded  to 
the  holder  by  an  entity  who  is  neither  a  solic- 
itor of  the  proxy  nor  the  owner  of  the  claim, 
a  statement  signed  and  verified  by  the  solici- 
tor  or  forwarder  that  no  consideration  has 
been  paid  or  promised  for  the  proxy,  and 
whether  there  is  any  agreement,  and,  if  so, 
the  particulars  thereof,  between  the  solicitor 
or  forwarder  and  any  other  entity  for  the 
payment  of  any  consideration  in  connection 
with  voting  the  proxy,  or  for  sharing  compen- 
sation with  any  entity  other  than  a  member 
or  regular  associate  of  the  solicitor's  or  for- 
warder's law  firm  which  may  be  allowed  the 
trustee  or  any  entity  for  services  rendered  in 
the  case,  or  for  the  employment  of  any 
person  as  attorney,  accountant,  appraiser, 
auctioneer,  or  other  employee  for  the  estate; 

(6)  if  the  solicitor,  forwarder,  or  proxy- 
holder  is  a  committee,  a  statement  signed  and 
verified  by  each  member  as  to  the  amount 
and  source  of  any  consideration  paid  or  to  be 
paid  to  such  member  in  connection  with  the 
case  other  than  by  way  of  dividend  on  the 
member's  claim. 

(f)  Enforcement  of  Restrictions  on  Solicitation 

On  motion  of  any  party  in  interest  or  on  its 
own  initiative,  the  court  may  determine  wheth- 
er there  has  been  a  failure  to  comply  with  the 
provisions  of  this  rule  or  any  other  impropriety 
in  connection  with  the  solicitation  or  voting  of 
a  proxy.  After  notice  and  a  hearing  the  court 
may  reject  any  proxy  for  cause,  vacate  any 
order  entered  in  consequence  of  the  voting  of 
any  proxy  which  should  have  been  rejected,  or 
take  any  other  appropriate  action. 

(As  amended  Apr.  30,  1991,  eff,  Aug.  1,  1991.) 

Notes  op  Advisory  Committee  on  Rules— 1991 
Amendbient 

This  rule  is  amended  to  give  the  United  States  trust 
86  information  in  connection  with  proxies  so  that  the 
United  States  trustee  may  perform  responsibilities  as 
presiding  officer  at  the  §  341  meeting  of  creditors.  See 
Rule  2003. 

The  words  "with  the  clerk"  are  deleted  as  unneces- 
sary. See  Rules  5005(a)  and  9001(3). 

Rule  2007.  Review  of  Appointment  of  Creditors'  Com- 
mittee Organized  Before  Commencement  of  the 
Case 

(a)  Motion  To  Review  Appointment 

If  a  committee  appointed  by  the  United 
States  tnistee  pursuant  to  §  1102(a)  of  the  Code 
consists  of  the  members  of  a  committee  orga- 
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nized  by  creditors  before  the  commencement  of 
a  chapter  9  or  chapter  11  case,  on  motion  of  a 
party  in  interest  and  after  a  hearing  on  notice 
to  the  United  States  trustee  and  other  entities 
as  the  court  may  direct,  the  court  may  deter- 
mine whether  the  appointment  of  the  commit- 
tee satisfies  the  requirements  of  §  1102(b)(1)  of 
the  Code. 

(b)  Selection  of  Members  of  Committee 

The  court  may  find  that  a  committee  orga- 
nized by  unsecured  creditors  before  the  com- 
mencement of  a  chapter  9  or  chapter  11  case 
was  fairly  chosen  if: 

(1)  it  was  selected  by  a  majority  in  number 
and  amount  of  claims  of  unsecured  creditors 
who  may  vote  under  §  702(a)  of  the  Code  and 
were  present  in  person  or  represented  at  a 
meeting  of  which  all  creditors  having  unse- 
cured claims  of  over  $1,000  or  the  100  unse- 
cured creditors  having  the  largest  claims  had 
at  least  five  days  notice  in  writing,  and  of 
which  meeting  written  minutes  reporting  the 
names  of  the  creditors  present  or  represented 
and  voting  and  the  amounts  of  their  claims 
were  kept  and  are  available  for  inspection; 

(2)  all  proxies  voted  at  the  meeting  for  the 
elected  committee  were  solicited  pursuant  to 
Rule  2006  and  the  lists  and  statements  re- 
quired by  subdivision  (e)  thereof  have  been 
transmitted  to  the  United  States  trustee;  and 

(3)  the  organization  of  the  committee  was 
in  all  other  respects  fair  and  proper. 

(c)  Failure  To  Comply  With  Requirements  for  Ap- 
pointment 

After  a  hearing  on  notice  pursuant  to  subdivi- 
sion (a)  of  this  rule,  the  court  shall  direct  the 
United  States  trustee  to  vacate  the  appoint- 
ment of  the  committee  and  may  order  other  ap- 
propriate action  if  the  court  finds  that  such  ap- 
pointment failed  to  satisfy  the  requirements  of 
§  1102(b)(1)  of  the  Code. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rx7les~1991 
Amfndmfnt 

This  rule  is  amended  to  conform  to  the  1986  amend- 
ments to  §  1102(a).  The  United  States  trustee  appoints 
committees  pursuant  to  §  1102  in  chapter  11  cases. 
Section  1102  is  applicable  in  chapter  9  cases  pursuant 
to  §  901(a). 

Although  §  1102(b)(1)  of  the  Code  permits  the 
United  States  trustee  to  appoint  a  prepetltion  commit- 
tee as  the  statutory  committee  if  its  members  were 
fairly  chosen  and  it  is  representative  of  the  different 
kinds  of  claims  to  be  represented,  the  amendment  to 
this  rule  provides  a  procedure  for  Judicial  review  of 
the  appointment.  The  factors  that  may  be  considered 
by  the  court  in  determining  whether  the  committee 
was  fairly  chosen  are  not  new.  A  finding  that  a  prepe- 
tltion committee  has  not  been  fairly  chosen  does  not 
prohibit  the  appointment  of  some  or  aU  of  its  mem- 
bers to  the  creditors'  committee.  Although  this  rule 
deals  only  with  Judicial  review  of  the  appointment  of 
prepetltion  committees,  it  does  not  preclude  Judicial 
review  imder  Rule  2020  regarding  the  appointment  of 
other  committees. 

Rule  2007.1.  Appointment  of  Trustee  or  Examiner  in 
a  Chapter  11  Reorganization  Case 

(a)  Order  To  Appoint  Trustee  or  Examiner 

In  a  chapter  11  reorganization  case,  a  motion 
for  an  order  to  appoint  a  trustee  or  an  examin- 


er pursuant  to  §  1104(a)  or  §  1104(b)  of  the 
Code  shall  be  made  in  accordance  with  Rule 
9014. 

(b)  Approval  of  Appointment 

An  order  approving  the  appointment  of  a 
trustee  or  examiner  pursuant  to  §  1104(c)  of  the 
Code  shall  be  made  only  on  application  of  the 
United  States  trustee,  stating  the  name  of  the 
person  appointed,  the  names  of  the  parties  in 
interest  with  whom  the  United  States  trustee 
consulted  regarding  the  appointment,  and,  to 
the  best  of  the  applicant's  knowledge,  all  the 
person's  connections  with  the  debtor,  creditors, 
any  other  parties  in  interest,  their  respective 
attorneys  and  accoimtants,  the  United  States 
trustee,  and  persons  employed  in  the  office  of 
the  United  States  trustee.  The  application  shall 
be  accompanied  by  a  verified  statement  of  the 
person  appointed  setting  forth  the  person's 
connections  with  the  debtor,  creditors,  any 
other  party  in  interest,  their  respective  attor- 
neys and  accountants,  the  United  States  trust- 
ee, and  any  person  employed  in  the  office  of 
the  United  States  trustee. 

(Added  Apr.  30, 1991,  eff.  Aug.  1,  1991.) 

Notes  op  Advisory  Committee  on  Rules 

This  rule  is  added  to  implement  the  1986  amend- 
ments to  §  1104  of  the  Code  regarding  the  appoint- 
ment of  a  trustee  or  examiner  in  a  chapter  11  case.  A 
motion  for  an  order  to  appoint  a  trustee  or  examiner 
is  a  contested  matter.  Although  the  court  decides 
whether  the  appointment  is  warranted  under  the  par- 
ticular facts  of  the  case,  it  is  the  United  States  trustee 
who  makes  the  appointment  pursuant  to  §  1104(c)  of 
the  Code.  The  appointment  is  subject  to  approval  of 
the  court,  however,  which  may  be  obtained  by  applica- 
tion of  the  United  States  trustee.  Section  1104(c)  of 
the  Code  requires  that  the  appointment  be  made  after 
consultation  with  parties  in  interest  and  that  the 
person  appointed  be  disinterested. 

The  requirement  that  connections  with  the  United 
States  trustee  or  persons  employed  in  the  United 
States  trustee's  office  be  revealed  is  not  intended  to 
enlarge  the  definition  of  "disinterested  person"  in 
§  101(13)  of  the  Code,  to  supersede  executive  regula- 
tions or  other  laws  relating  to  appointments  by  United 
States  trustees,  or  to  otherwise  restrict  the  United 
States  trustee's  discretion  in  making  appointments. 
This  information  is  required,  however,  in  the  interest 
of  full  disclosure  and  confidence  in  the  appointment 
process  and  to  give  the  court  all  information  that  may 
be  relevant  to  the  exercise  of  judicial  discretion  In  ap- 
proving the  appointment  of  a  trustee  or  examiner  in  a 
chapter  11  case. 

Rule  2008.  Notice  to  Trustee  of  Selection 

The  United  States  trustee  shall  immediately 
notify  the  person  selected  as  trustee  how  to 
qualify  and,  if  applicable,  the  amoimt  of  the 
trustee's  bond.  A  trustee  that  has  filed  a  blan- 
ket bond  pursuant  to  Rule  2010  and  has  been 
selected  as  trustee  in  a  chapter  7,  chapter  12,  or 
chapter  13  case  that  does  not  notify  the  court 
and  the  United  States  trustee  in  writing  of  re- 
jection of  the  office  within  five  days  after  re- 
ceipt of  notice  of  selection  shall  be  deemed  to 
have  accepted  the  office.  Any  other  person  se- 
lected as  trustee  shall  notify  the  court  and  the 
United  States  trustee  in  writing  of  acceptance 
of  the  office  within  five  days  after  receipt  of 
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notice  of  selection  or  shall  be  deemed  to  have 
rejected  the  office. 

(As  amended  Apr,  30,  1991,  eff.  Aug.  1,  1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

The  amendments  to  this  rule  relating  to  the  United 
States  trustee  are  derived  from  Rule  X-1004(a)  and 
conform  to  the  1986  amendments  to  the  Code  and  28 
U.S.C.  §586  which  provide  that  the  United  States 
trustee  appoints  and  supervises  trustees,  and  in  a 
chapter  7  case  presides  over  any  election  of  a  trustee. 
This  rule  applies  when  a  trustee  is  either  appointed  or 
elected.  This  rule  is  also  amended  to  provide  for  chap- 
ter 12  cases. 

Rule  2009.  Trustees  for  Estates  When  Joint  Adminis- 
tration Ordered 

(a)  Election  of  Single  Trustee  for  Estates  Being  Joint- 

ly Administered 

If  the  court  orders  a  joint  administration  of 
two  or  more  estates  pursuant  to  Rule  1015(b), 
creditors  may  elect  a  single  trustee  for  the  es- 
tates being  jointly  administered. 

(b)  Right  of  Creditors  To  Elect  Separate  Trustee 

Notwithstanding  entry  of  an  order  for  joint 
administration  pursuant  to  Rule  1015(b)  the 
creditors  of  any  debtor  may  elect  a  separate 
trustee  for  the  estate  of  the  debtor  as  provided 
in  §  702  of  the  Code. 

(c)  Appointment  of  Trustees  for  Estates  Being  Jointly 

Administered 

(1)  Chapter  7  Liquidation  Cases.  The  United 
States  trustee  may  appoint  one  or  more  interim 
trustees  for  estates  being  jointly  administered 
in  chapter  7  cases. 

(2)  Chapter  11  Reorganization  Cases.  If  the 
appointment  of  a  trustee  is  ordered,  the  United 
States  trustee  may  appoint  one  or  more  trust- 
ees for  estates  being  jointly  administered  in 
chapter  11  cases. 

(3)  Chapter  12  Family  Farmer's  Debt  Adjust- 
ment  Cases,  The  United  States  trustee  may  ap- 
point one  or  more  trustees  for  estates  being 
jointly  administered  in  chapter  12  cases. 

(4)  Chapter  13  Individual's  Debt  Adjustment 
Cases.  The  United  States  trustee  may  appoint 
one  or  more  trustees  for  estates  being  jointly 
administered  in  chapter  13  cases. 

(d)  Potential  Conflicts  of  Interest 

On  a  showing  that  creditors  or  equity  securi- 
ty holders  of  the  different  estates  will  be  preju- 
diced by  conflicts  of  interest  of  a  common  trust- 
ee who  has  been  selected  or  appointed,  the 
court  shall  order  the  selection  of  separate  trust- 
ees for  estates  being  jointly  administered. 

(e)  Separate  Accounts 

The  trustee  or  trustees  of  estates  being  joint- 
ly administered  shall  keep  separate  accounts  of 
the  property  and  distribution  of  each  estate. 

(As  amended  Apr.  30. 1991,  eff.  Aug.  1, 1991.) 

Notes  op  Advisory  Committee  on  Rules— 1991 
Amendaient 

One  or  more  trustees  may  be  appointed  for  estates 
being  jointly  administered  in  chapter  12  cases. 

The  amendments  to  this  rule  are  derived  from  Rule 
X-1005  and  are  necessary  because  the  United  States 


trustee,  rather  than  the  court,  has  responsibility  for 
appointing  trustees  pursuant  to  §§  701,  1104,  1202,  and 
1302  of  the  Code. 

If  separate  trustees  are  ordered  for  chapter  7  estates 
pursuant  to  subdivision  (d),  separate  and  successor 
trustees  should  be  chosen  as  prescribed  in  §  703  of  the 
Code,  If  the  occasion  for  another  election  arises,  the 
United  States  trustee  should  call  a  meeting  of  credi- 
tors for  this  purpose.  An  order  to  select  separate  trust- 
ees does  not  disqualify  an  appointed  or  elected  trustee 
from  serving  for  one  of  the  estates. 

Subdivision  (e)  is  abrogated  because  the  exercise  of 
discretion  by  the  United  States  trustee,  who  is  in  the 
Executive  Branch,  is  not  subject  to  advance  restriction 
by  rule  of  court.  United  States  v.  Cox,  342  F.2d  167 
(5th  Cir.  1965),  cert  denied,  365  U.S.  863  (1965); 
United  States  v.  Prumento,  409  F.Supp.  136,  141 
(E.D.Pa.),  affd,  563  F.2d  1083  (3d  Cir.  1977),  cert 
denied,  434  U.S.  1072  (1977);  see.  Smith  v.  United 
States,  375  F.2d  243  (5th  Cir.  1967);  House  Report  No. 
95-595,  95th  Cong.,  1st  Sess.  110  (1977).  However,  a 
trustee  appointed  by  the  United  States  trustee  may  be 
removed  by  the  court  for  cause.  See  §  324  of  the  Code. 
Subdivision  (d)  of  this  rule,  as  amended,  is  consistent 
with  §  324.  Subdivision  (f )  is  redesignated  as  subdivi- 
sion (e). 

Rule  2010.  Qualification  by  Trustee;  Proceeding  on 
Bond 

(a)  Blanket  Bond 

The  United  States  trustee  may  authorize  a 
blanket  bond  in  favor  of  the  United  States  con- 
ditioned on  the  faithful  performance  of  official 
duties  by  the  trustee  or  trustees  to  cover  (Da 
person  who  qualifies  as  trustee  in  a  number  of 
cases,  and  (2)  a  number  of  trustees  each  of 
whom  qualifies  in  a  different  case. 

(b)  Proceeding  on  Bond 

A  proceeding  on  the  trustee's  bond  may  be 
brought  by  any  party  in  interest  in  the  name  of 
the  United  States  for  the  use  of  the  entity  in- 
jured by  the  breach  of  the  condition. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

This  rule  is  amended  to  conform  to  the  1986  amend- 
ment of  §  322  of  the  Code.  The  United  States  trustee 
determines  the  amount  and  sufficiency  of  the  trustee's 
bond.  The  amendment  to  subdivision  (a)  is  derived 
from  Rule  X-1004(b). 

Subdivision  (6)  is  abrogated  because  an  order  ap- 
proving a  bond  is  no  longer  necessary  in  view  of  the 
1986  amendments  to  §  322  of  the  Code.  Subdivision  (c) 
is  redesignated  as  subdivision  (b). 

Rule  2011.  Evidence  of  Debtor  in  Possession  or  Quali- 
Hcation  of  Trustee 

(a)  Whenever  evidence  is  required  that  a 
debtor  is  a  debtor  in  possession  or  that  a  trust- 
ee has  qualified,  the  clerk  may  so  certify  and 
the  certificate  shall  constitute  conclusive  evi- 
dence of  that  fact. 

(b)  If  a  person  elected  or  appointed  as  trustee 
does  not  qualify  within  the  time  prescribed  by 
§  322(a)  of  the  Code,  the  clerk  shall  so  notify 
the  court  and  the  United  States  trustee. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1,  1991.) 
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Notes  of  Advisory  Committee  on  RnLES~-1991 
Amendment 

This  rule  is  amended  to  provide  a  procedure  for 
proving  that  a  trustee  has  qualified  in  accordance  with 
§  322  of  the  Code.  Subdivision  (b)  is  added  so  that  the 
court  and  the  United  States  trustee  will  be  informed  if 
the  person  selected  as  trustee  pursuant  to  §§701,  702. 
1104,  1202.  1302,  or  1163  fails  to  qualify  within  the 
time  prescribed  in  §  322(a). 

Rule    2012.    Substitution    of   Trustee    or    Successor 
Trustee;  Accounting 

(a)  Trustee 

If  a  triistee  is  appointed  in  a  chapter  11  case 
or  the  debtor  is  removed  as  debtor  in  possession 
in  a  chapter  12  case,  the  trustee  is  substituted 
automatically  for  the  debtor  in  possession  as  a 
party  in  any  pending  action,  proceeding,  or 
matter. 

(b)  Successor  Trustee 

When  a  trustee  dies,  resigns,  is  removed,  or 
otherwise  ceases  to  hold  office  during  the  pend- 
ency of  a  case  under  the  Code  (1)  the  successor 
is  automatically  substituted  as  a  party  in  any 
pending  action,  proceeding,  or  matter;  and  (2) 
the  successor  trustee  shall  prepare,  file,  and 
transmit  to  the  United  States  trustee  an  ac- 
counting of  the  prior  administration  of  the 
estate. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 

AMENDMESn 

Subdivision  (a)  is  amended  to  include  any  chapter 
12  case  in  which  the  debtor  is  removed  as  debtor  in 
possession  pursuant  to  §  1204(a)  of  the  Code. 

Subdivision  (6)  is  amended  to  require  that  the  ac- 
counting of  the  prior  administration  which  must  be 
filed  with  the  court  is  also  transmitted  to  the  United 
States  trustee  who  is  responsible  for  supervising  the 
administration  of  cases  and  trustees.  See  28  U.S.C. 
§  586(a)(3).  Because  a  court  order  is  not  required  for 
the  appointment  of  a  successor  trustee,  requiring  the 
court  to  fix  a  time  for  filing  the  accounting  is  ineffi- 
cient and  unnecessary.  The  United  States  trustee  has 
supervisory  powers  over  trustees  and  may  require  the 
successor  trustee  to  f  Ue  the  accounting  within  a  cer- 
tain time  period.  If  the  successor  trustee  fails  to  file 
the  accounting  within  a  reasonable  time,  the  United 
States  trustee  or  a  party  in  interest  may  take  appro- 
priate steps  including  a  request  for  an  appropriate 
court  order.  See  28  U.S.C.  §  586(a)(3)(G).  The  words 
"with  the  court"  are  deleted  in  subdivision  (b)(2)  as 
unnecessary.  See  Rules  5005(a)  and  9001(3). 

Rule  2013.  Public  Record  of  Compensation  Awarded 
to  Trustees^  Examiners,  and  Professionals 

(a)  Record  To  Be  Kept 

The  clerk  shall  maintain  a  public  record  list- 
ing fees  awarded  by  the  court  (1)  to  trustees 
and  attorneys,  accountants,  appraisers,  auction- 
eers and  other  professionals  employed  by  trust- 
ees, and  (2)  to  examiners.  The  record  shall  in- 
clude the  name  and  docket  number  of  the  case, 
the  name  of  the  individual  or  firm  receiving  the 
fee  and  the  amount  of  the  fee  awarded.  The 
record  shall  be  maintained  chronologically  and 
shall  be  kept  current  and  open  to  examination 
by  the  public  without  charge.  "Trustees,"  as 
used  in  this  rule,  does  not  include  debtors  tn 
possession. 


(b)  Summary  of  Record 

At  the  close  of  each  annual  period,  the  clerk 
shall  prepare  a  summary  of  the  public  record 
by  individual  or  firm  name,  to  reflect  total  fees 
awarded  during  the  preceding  year.  The  sum- 
mary shall  be  open  to  examination  by  the 
public  without  charge.  The  clerk  shall  transmit 
a  copy  of  the  summary  to  the  United  States 
trustee. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Coboiittee  on  Rules— 1991 
Amendment 

Subdivision  (a)  is  deleted.  The  matter  contained  in 
this  subdivision  is  more  properly  left  for  regulation  by 
the  United  States  trustee.  When  appointing  trustees 
and  examiners  and  when  monitoring  applications  for 
emplojnnent  of  auctioneers,  appraisers  and  other  pro- 
fessionals, the  United  States  trustee  should  be  sensi- 
tive to  disproportionate  or  excessive  fees  received  by 
any  person. 

Subdivision  (6),  redesignated  as  subdivision  (a),  is 
amended  to  reflect  the  fact  that  the  United  States 
trustee  appoints  examiners  subject  to  court  approval. 

Subdivision  (c).  redesignated  as  subdivision  (b),  is 
amended  to  furnish  the  United  States  trustee  with  a 
copy  of  the  annual  summary  which  may  assist  that 
office  in  the  performance  of  its  responsibilities  under 
28  U.S.C.  §  586  and  the  Code. 

The  rule  is  not  applicable  to  standing  trustees  serv- 
ing in  chapter  12  cases.  See  §  1202  of  the  Code. 

Rule  2014.  Employment  of  Professional  Persons 

(a)  Application  for  and  Order  of  Employment 

An  order  approving  the  employment  of  attor- 
neys, accountants,  appraisers,  auctioneers, 
agents,  or  other  professionals  pursuant  to  §  327, 
§  1103,  or  §  1114  of  the  Code  shall  be  made  only 
on  application  of  the  trustee  or  committee.  The 
application  shall  be  filed  and,  unless  the  case  is 
a  chapter  9  mimicipality  case,  a  copy  of  the  ap- 
plication shall  be  transmitted  by  the  applicant 
to  the  United  States  trustee.  The  application 
shall  state  the  specific  facts  showing  the  neces- 
sity for  the  employment,  the  name  of  the 
person  to  be  employed,  the  reasons  for  the  se- 
lection, the  professional  services  to  be  rendered, 
any  proposed  arrangement  for  compensation, 
and,  to  the  best  of  the  applicant's  knowledge, 
all  of  the  person's  connections  with  the  debtor, 
creditors,  any  other  party  in  interest,  their  re- 
spective attorneys  and  accountants,  the  United 
States  trustee,  or  any  person  employed  in  the 
office  of  the  United  States  trustee.  The  applica- 
tion shall  be  accompanied  by  a  verified  state- 
ment of  the  person  to  be  employed  setting 
forth  the  person's  connections  with  the  debtor, 
creditors,  any  other  party  in  interest,  their  re- 
spective attorneys  and  accountants,  the  United 
States  trustee,  or  any  person  employed  in  the 
office  of  the  United  States  trustee. 

(b)  Services  Rendered  by  Member  or  Associate  of 
Firm  of  Attorneys  or  Accountants 

If,  under  the  Code  and  this  rule,  a  law  part- 
nership or  corporation  is  employed  as  an  attor- 
ney, or  an  accounting  partnership  or  corpora- 
tion is  employed  as  an  accoimtant,  or  if  a 
named  attorney  or  accountant  is  employed,  any 
partner,  member,  or  regular  associate  of  the 
partnership,  corporation,  or  individual  may  act 
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as  attorney  or  accoimtant  so  employed,  without 
further  order  of  the  court. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Coioiittee  on  Rules— 1991 
Amendment 

This  rule  is  amended  to  include  retention  of  profes- 
sionals by  committees  of  retired  employees  pursuant 
to  §1114  of  the  Code. 

The  United  States  trustee  monitors  applications 
filed  under  §  327  of  the  Code  and  may  file  with  the 
court  comments  with  respect  to  the  approval  of  such 
applications.  See  28  U.S.C.  §  586(a)(3)(H).  The  United 
States  trustee  also  monitors  creditors'  committees  in 
accordance  with  28  U.S.C.  §  586(a)(3)(E).  The  addition 
of  the  second  sentence  of  subdivision  (a)  is  designed  to 
enable  the  United  States  trustee  to  perform  these 
duties. 

Subdivision  (a)  is  also  amended  to  require  disclosure 
of  the  professional's  connections  with  the  United 
States  trustee  or  persons  employed  in  the  United 
States  trustee's  office.  This  requirement  is  not  intend- 
ed to  prohibit  the  emplojnnent  of  such  persons  in  all 
cases  or  to  enlarge  the  definition  of  "disinterested 
person"  in  §  101(13)  of  the  Code.  However,  the  court 
may  consider  a  connection  with  the  United  States 
trustee's  office  as  a  factor  when  exercising  its  discre- 
tion. Also,  this  information  should  be  revealed  in  the 
interest  of  full  disclosure  and  confidence  in  the  bank- 
ruptcy system,  especially  since  the  United  States 
trustee  monitors  and  may  be  heard  on  applications  for 
compensation  and  reimbiu^ement  of  professionals  em- 
ployed under  this  rule. 

The  United  States  trustee  appoints  committees  pur- 
suant to  1 1102  of  the  Code  which  is  applicable  in 
chapter  9  cases  under  §  901.  In  the  interest  of  full  dis- 
closure and  confidence  in  the  bankruptcy  system,  a 
connection  between  the  United  States  trustee  and  a 
professional  employed  by  the  committee  should  be  re- 
vealed in  every  case,  including  a  chapter  9  case.  How- 
ever, since  the  United  States  trustee  does  not  have  any 
role  in  the  emplosnnent  of  professionals  in  chapter  9 
cases,  it  is  not  necessary  in  such  cases  to  transmit  to 
the  United  States  trustee  a  copy  of  the  application 
under  subdivision  (a)  of  this  rule.  See  28  U.S.C. 
§  586(a)(3)(H). 

Rule  2015.  Duty  to  Keep  Records,  Make  Reports,  and 
Give  Notice  of  Case 

(a)  Trustee  or  Debtor  in  Possession 

A  trustee  or  debtor  in  possession  shall  (1)  in  a 
chapter  7  liquidation  case  and,  if  the  court  di- 
rects, in  a  chapter  11  reorganization  case  file 
and  transmit  to  the  United  States  trustee  a 
complete  hiventory  of  the  property  of  the 
debtor  within  30  days  after  qualifying  as  a 
trustee  or  debtor  in  possession,  unless  such  an 
inventory  has  already  been  filed;  (2)  keep  a 
record  of  receipts  and  the  disposition  of  money 
and  property  received;  (3)  file  the  reports  and 
summaries  required  by  §704(8)  of  the  Code 
which  shall  include  a  statement,  if  payments 
are  made  to  employees,  of  the  amoimts  of  de- 
ductions for  all  taxes  required  to  be  withheld  or 
paid  for  and  in  behalf  of  employees  and  the 
place  where  these  amounts  are  deposited;  (4)  as 
soon  as  possible  after  the  commencement  of 
the  case,  give  notice  of  the  case  to  every  entity 
known  to  be  holding  money  or  property  subject 
to  withdrawal  or  order  of  the  debtor,  including 
every  bank,  savings  or  building  and  loan  asso- 
ciation, public  utility  company,  and  landlord 
with  whom  the  debtor  has  a  deposit,  and  to 
every  insurance  company  which  has  issued  a 


policy  having  a  cash  surrender  value  payable  to 
the  debtor,  except  that  notice  need  not  be  given 
to  any  entity  who  has  knowledge  or  has  previ- 
ously been  notified  of  the  case;  (5)  in  a  chapter 
11  reorganization  case,  on  or  before  the  last  day 
of  the  month  after  each  calendar  quarter  until 
a  plan  is  confirmed  or  the  case  is  converted  or 
dismissed,  file  and  transmit  to  the  United 
States  trustee  a  statement  of  disbursements 
made  during  such  calendar  quarter  and  a  state- 
ment of  the  amount  of  the  fee  required  pursu- 
ant to  28  U.S.C.  §  1930(a)(6)  that  has  been  paid 
for  such  calendar  quarter. 

(b)  Chapter  12  Trustee  and  Debtor  in  Possession 

In  a  chapter  12  family  farmer's  debt  adjust- 
ment case,  the  debtor  in  possession  shall  per- 
form the  duties  prescribed  in  clauses  (l)-(4)  of 
subdivision  (a)  of  this  rule.  If  the  debtor  is  re- 
moved as  debtor  in  possession,  the  trustee  shall 
perform  the  duties  of  the  debtor  in  possession 
prescribed  in  this  paragraph. 

(c)  Chapter  13  Trustee  and  Debtor 

(1)  BiLsiness  Cases,  In  a  chapter  13  individ- 
ual's debt  adjustment  case,  when  the  debtor  is 
engaged  in  business,  the  debtor  shall  perform 
the  duties  prescribed  by  clauses  (l)-(4)  of  subdi- 
vision (a)  of  this  rule. 

(2)  Nonbtisiness  Cases,  In  a  chapter  13  indi- 
vidual's debt  adjustment  case,  when  the  debtor 
is  not  engaged  in  business,  the  trustee  shall  per- 
form the  duties  prescribed  by  clause  (2)  of  sub- 
division (a)  of  this  rule. 

(d)  Transmission  of  Reports 

In  a  chapter  11  case  the  court  may  direct  that 
copies  or  summaries  of  annual  reports  and 
copies  or  summaries  of  other  reports  shall  be 
mailed  to  the  creditors,  equity  security  holders, 
and  indenture  trustees.  The  court  may  also 
direct  the  publication  of  summaries  of  any  such 
reports.  A  copy  of  every  report  or  svimmary 
mailed  or  published  pursuant  to  this  subdivi- 
sion shall  be  transmitted  to  the  United  States 
trustee. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

This  rule  is  amended  to  provide  the  United  States 
trustee  with  information  needed  to  perform  superviso- 
ry responsibilities  in  accordance  with  28  U.S.C. 
§  586(a)(3)  and  to  exercise  the  right  to  raise,  appear 
and  be  heard  on  issues  pursuant  to  §  307  of  the  Code. 

Subdivision  (aX3)  is  amended  to  conform  to  the 
1986  amendments  to  §704(8)  of  the  Code  and  the 
United  States  trustee  system.  It  may  not  be  necessary 
for  the  court  to  fix  a  time  to  f Ue  reports  if  the  United 
States  trustee  requests  that  they  be  filed  within  a 
specified  time  and  there  is  no  dispute  regarding  such 
time. 

Subdivision  (a)(5)  is  deleted  because  the  filing  of  a 
notice  of  or  copy  of  the  petition  to  protect  real  proper- 
ty against  unauthorized  postpetition  transfers  in  a 
particular  case  is  within  the  discretion  of  the  trustee. 

The  new  subdivision  (a)(5)  was  added  to  enable  the 
United  States  trustee,  parties  in  interest,  and  the 
court  to  determine  the  appropriate  quarterly  fee  re- 
quired by  28  U.S.C.  §  1930(a)(6).  The  requirements  of 
subdivision  (a)(5)  should  be  satisfied  whenever  possi- 
ble by  including  this  information  in  other  reports  filed 
by  the  trustee  or  debtor  in  possession.  Nonpajnnent  of 
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the  fee  may  result  in  dismissal  or  conversion  of  the 
case  pursuant  to  §  1112(b)  of  the  Code. 

Rule  X~1007(b),  which  provides  that  the  trustee  or 
debtor  in  possession  shall  cooperate  with  the  United 
States  trustee  by  furnishing  information  that  the 
United  States  trustee  reasonably  requires,  is  deleted  as 
unnecessary.  The  deletion  of  Rule  X-1007(b)  should 
not  be  construed  as  a  limitation  of  the  powers  of  the 
United  States  trustee  or  of  the  duty  of  the  trustee  or 
debtor  in  possession  to  cooperate  with  the  United 
States  trustee  in  the  performance  of  the  statutory  re- 
sponsibilities of  that  office. 

Subdivision  (a)(6)  is  abrogated  as  unnecessary.  See 
§  1106(a)(7)  of  the  Code. 

Subdivision  (a)(7)  is  abrogated.  The  closing  of  a 
chapter  11  case  is  governed  by  Rule  3022. 

New  subdivision  (6),  which  prescribes  the  duties  of 
the  debtor  in  possession  and  trustee  in  a  chapter  12 
case»  does  not  prohibit  additional  reporting  require- 
ments pursuant  to  local  rule  or  court  order. 

Rule  2016.  Compensation  for  Services  Rendered  and 
Reimbursement  of  Expenses 

(a)  Application  for  Compensation  or  Reimbursement 

An  entity  seeking  interim  or  final  compensa- 
tion for  services,  or  reimbursement  of  necessary 
expenses,  from  the  estate  shall  file  an  applica- 
tion setting  forth  a  detailed  statement  of  (1) 
the  services  rendered,  time  expended  and  ex- 
penses incurred,  and  (2)  the  amounts  requested. 
An  application  for  compensation  shall  include  a 
statement  as  to  what  payments  have  thereto- 
fore been  made  or  promised  to  the  applicant  for 
services  rendered  or  to  be  rendered  in  any  ca- 
pacity whatsoever  in  connection  with  the  case, 
the  source  of  the  compensation  so  paid  or 
promised,  whether  any  compensation  previous- 
ly received  has  been  shared  and  whether  an 
agreement  or  understanding  exists  between  the 
applicant  and  any  other  entity  for  the  sharing 
of  compensation  received  or  to  be  received  for 
services  rendered  in  or  in  connection  with  the 
case,  and  the  particulars  of  any  sharing  of  com- 
pensation or  agreement  or  understanding 
therefor,  except  that  details  of  any  agreement 
by  the  applicant  for  the  sharing  of  compensa- 
tion as  a  member  or  regular  associate  of  a  firm 
of  lawyers  or  accountants  shall  not  be  required. 
The  requirements  of  this  subdivision  shall 
apply  to  an  application  for  compensation  for 
services  rendered  by  an  attorney  or  accountant 
even  though  the  application  is  filed  by  a  credi- 
tor or  other  entity.  Unless  the  case  is  a  chapter 
9  municipality  case,  the  applicant  shall  trans- 
mit to  the  United  States  trustee  a  copy  of  the 
application. 

(b)  Disclosure  of  Compensation  Paid  or  Promised  to 
Attorney  for  Debtor 

Every  attorney  for  a  debtor,  whether  or  not 
the  attorney  applies  for  compensation,  shall 
file  and  transmit  to  the  United  States  trustee 
within  15  days  after  the  order  for  relief,  or  at 
another  time  as  the  court  may  direct,  the  state- 
ment required  by  §  329  of  the  Code  including 
whether  the  attorney  has  shared  or  agreed  to 
share  the  compensation  with  any  other  entity. 
The  statement  shall  include  the  particulars  of 
any  such  sharing  or  agreement  to  share  by  the 
attorney,  but  the  details  of  any  agreement  for 
the  sharing  of  the  compensation  with  a 
member  or  regular  associate  of  the  attorney's 
law  firm  shall  not  be  required.  A  supplemental 


statement  shall  be  filed  and  transmitted  to  the 
United  States  trustee  within  15  days  after  any 
pajrment  or  agreement  not  previously  disclosed. 

(As  amended  Apr.  30.  1991,  eff .  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

Subdivision  (a)  is  amended  to  enable  the  United 
States  trustee  to  perform  the  duty  to  monitor  applica- 
tions for  compensation  and  reimbursement  filed  under 
§  330  of  the  Code.  See  28  U.S.C.  §  586(a)(3)(A). 

Subdivision  (fc)  is  amended  to  give  the  United  States 
trustee  the  information  needed  to  determine  whether 
to  request  appropriate  relief  based  on  excessive  fees 
under  |  329(b)  of  the  Code.  See  Rule  2017. 

The  words  "with  the  court''  are  deleted  in  subdivi- 
sions (a)  and  (b)  as  unnecessary.  See  Rules  5005(a)  and 
9001(3). 

Rule   2017.   Examination   of  Debtor's   Transactions 
with  Debtor's  Attorney 

(a)  Payment  or  Transfer  to  Attorney  Before  Order 
for  Relief 

On  motion  by  any  party  in  interest  or  on  the 
court's  own  Initiative,  the  court  after  notice  and 
a  hearing  may  determine  whether  any  payment 
of  money  or  any  transfer  of  property  by  the 
debtor,  made  directly  or  indirectly  and  in  con- 
templation of  the  filing  of  a  petition  under  the 
Code  by  or  against  the  debtor  or  before  entry 
of  the  order  for  relief  in  an  involuntary  case,  to 
an  attorney  for  services  rendered  or  to  be  ren- 
dered is  excessive. 

(b)  Payment  or  Transfer  to  Attorney  After  Order  for 
Relief 

On  motion  by  the  debtor,  the  United  States 
trustee,  or  on  the  court's  own  initiative,  the 
court  after  notice  and  a  hearing  may  determine 
whether  any  pajnnent  of  money  or  any  transfer 
of  property  or  any  agreement  therefor,  by  the 
debtor  to  an  attorney  after  entry  of  an  order 
for  relief  in  a  case  imder  the  Code  is  excessive, 
whether  the  payment  or  transfer  is  made  or  is 
to  be  made  directly  or  indirectly,  if  the  pay- 
ment, transfer,  or  agreement  therefor  is  for 
services  in  any  way  related  to  the  case. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 
Notes  op  Advisory  Committee  on  Rules— 1991 

AMENDBiENT 

This  rule  is  amended  to  include  within  subdivision 
(a)  a  payment  or  transfer  of  property  by  the  debtor  to 
an  attorney  after  the  filing  of  an  involimtary  petition 
but  before  the  order  for  relief.  Any  party  in  interest 
should  be  able  to  make  a  motion  for  a  determination 
of  whether  such  payment  or  transfer  is  excessive  be- 
cause the  funds  or  property  transferred  may  be  prop- 
erty of  the  estate. 

The  United  States  trustee  supervises  and  monitors 
the  administration  of  bankruptcy  cases  other  than 
chapter  9  cases  and  pursuant  to  §  307  of  the  Code  may 
raise,  appear  and  be  heard  on  issues  relating  to  fees 
paid  to  the  debtor's  attorney.  It  is  consistent  with  that 
role  to  expect  the  United  States  trustee  to  review 
statements  filed  imder  Rule  2016(b)  and  to  file  mo- 
tions relating  to  excessive  fees  pursuant  to  §  329  of  the 
Code. 
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Rule  2018.  Intervention;  Right  to  Be  Heard 

(a)  Permissive  Intervention 

In  a  case  under  the  Code,  after  hearing  on 
such  notice  as  the  court  directs  and  for  cause 
shown,  the  court  may  permit  any  interested 
entity  to  intervene  generally  or  with  respect  to 
any  specified  matter. 

(b)  Intervention  by  Attorney  General  of  a  State 

In  a  chapter  7, 11, 12,  or  13  case,  the  Attorney 
General  of  a  State  may  appear  and  be  heard  on 
behalf  of  consiuner  creditors  if  the  coiut  deter- 
mines the  appearance  is  in  the  public  interest, 
but  the  Attorney  General  may  not  appeal  from 
any  judgment,  order,  or  decree  in  the  case. 

(c)  Chapter  9  Municipality  Case 

The  Secretary  of  the  Treasury  of  the  United 
States  may,  or  if  requested  by  the  court  shall, 
intervene  in  a  chapter  9  case.  Representatives 
of  the  state  in  which  the  debtor  is  located  may 
intervene  in  a  chapter  9  case  with  respect  to 
matters  specified  by  the  court. 

(d)  Labor  Unions 

In  a  chapter  9,  11,  or  12  case,  a  labor  union  or 
employees'  association,  representative  of  em- 
ployees of  the  debtor,  shall  have  the  right  to  be 
heard  on  the  economic  soimdness  of  a  plan  af- 
fecting the  interests  of  the  employees.  A  labor 
union  or  employees*  association  which  exercises 
its  right  to  be  heard  imder  this  subdivision 
shall  not  be  entitled  to  appeal  any  judgment, 
order,  or  decree  relating  to  the  plan,  unless 
otherwise  permitted  by  law. 

(e)  Service  on  Entities  Covered  by  This  Rule 

The  court  may  enter  orders  governing  the 
service  of  notice  and  papers  on  entities  permit- 
ted to  intervene  or  be  heard  pursuant  to  this 
rule. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

Subdivisions  (6)  and  (d)  are  amended  to  include 
chapter  12. 

Rule  2019.  Representation  of  Creditors  and  Equity 
Security  Holders  in  Chapter  9  Municipality  and 
Chapter  11  Reorganization  Cases 

(a)  Data  Required 

In  a  chapter  9  municipality  or  chapter  11  re- 
organization case,  except  with  respect  to  a  com- 
mittee appointed  pursuant  to  §  1102  or  1114  of 
the  Code,  every  entity  or  committee  represent- 
ing more  than  one  creditor  or  equity  security 
holder  and,  unless  otherwise  directed  by  the 
court,  every  indenture  trustee,  shall  file  a  veri- 
fied statement  setting  forth  (1)  the  name  and 
address  of  the  creditor  or  equity  security 
holder;  (2)  the  nature  and  amount  of  the  claim 
or  interest  and  the  time  of  acquisition  thereof 
unless  it  is  alleged  to  have  been  acquired  more 
than  one  year  prior  to  the  filing  of  the  petition; 
(3)  a  recital  of  the  pertinent  facts  and  circimi- 
stances  in  connection  with  the  emplosnnent  of 
the  entity  or  indenture  trustee,  and,  in  the  case 
of  a  committee,  the  name  or  names  of  the 
entity  or  entities  at  whose  instance,  directly  or 
indirectly,  the  employment  was  arranged  or  the 


committee  was  organized  or  agreed  to  act;  and 
(4)  with  reference  to  the  time  of  the  employ- 
ment of  the  entity,  the  organization  or  forma- 
tion of  the  committee,  or  the  appearance  in  the 
case  of  any  indenture  trustee,  the  amoimts  of 
claims  or  interests  owned  by  the  entity,  the 
members  of  the  committee  or  the  indenture 
trustee,  the  times  when  acquired,  the  amounts 
paid  therefor,  and  any  sales  or  other  disposition 
thereof.  The  statement  shall  include  a  copy  of 
the  instrument,  if  any,  whereby  the  entity, 
conunittee,  or  indenture  trustee  is  empowered 
to  act  on  behalf  of  creditors  or  equity  security 
holders.  A  supplemental  statement  shall  be 
filed  promptly,  setting  forth  any  material 
changes  in  the  facts  contained  in  the  statement 
filed  pursuant  to  this  subdivision. 

(b)  Failure  To  Comply;  E^ect 

On  motion  of  any  party  in  interest  or  on  its 
own  initiative,  the  court  may  (1)  determine 
whether  there  has  been  a  failure  to  comply 
with  the  provisions  of  subdivision  (a)  of  this 
rule  or  with  any  other  applicable  law  regulating 
the  activities  and  personnel  of  any  entity,  com- 
mittee, or  indenture  trustee  or  any  other  im- 
propriety in  connection  with  any  solicitation 
and,  if  it  so  determines,  the  court  may  refuse  to 
permit  that  entity,  committee,  or  indenture 
trustee  to  be  heard  further  or  to  intervene  in 
the  case;  (2)  examine  any  representation  provi- 
sion of  a  deposit  agreement,  proxy,  trust  mort- 
gage, trust  indenture,  or  deed  of  trust,  or  com- 
mittee or  other  authorization,  and  any  claim  or 
interest  acquired  by  any  entity  or  committee  in 
contemplation  or  in  the  course  of  a  case  under 
the  Code  and  grant  appropriate  relief;  and  (3) 
hold  invalid  any  authority,  acceptance,  rejec- 
tion, or  objection  given,  procured,  or  received 
by  an  entity  or  committee  who  has  not  com- 
plied with  this  rule  or  with  §  1125(b)  of  the 
Code. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

Subdivision  (a)  is  amended  to  exclude  from  the  re- 
quirements of  this  rule  committees  of  retired  employ- 
ees appointed  pursuant  to  §  1114  of  the  Code.  The 
words  "with  the  clerk"  are  deleted  as  uimecessary.  See 
Rules  5005(a)  and  9001(3). 

Rule  2020.  Review  of  Acts  by  United  States  Trustee 

A  proceeding  to  contest  any  act  or  failure  to 
act  by  the  United  States  trustee  is  governed  by 
Rule  9014. 

(Added  Apr.  30,  1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules 

The  United  States  trustee  performs  administrative 
functions,  such  as  the  convening  of  the  meeting  of 
creditors  and  the  appointment  of  trustees  and  commit- 
tees. Most  of  the  acts  of  the  United  States  trustee  are 
not  controversial  and  will  go  unchallenged.  However, 
the  United  States  trustee  is  not  a  judicial  officer  and 
does  not  resolve  disputes  regarding  the  propriety  of  its 
own  actions.  This  rule,  which  is  new,  provides  a  proce- 
dure for  judicial  review  of  the  United  States  trustee's 
acts  or  failure  to  act  in  connection  with  the  adminis- 
tration of  the  case.  For  example,  if  the  United  States 
trustee  schedules  a  §  341  meeting  to  be  held  90  days 
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after  the  petition  is  fUed,  and  a  party  in  interest 
wishes  to  challenge  the  propriety  of  that  act  in  view  of 
§  341(a)  of  the  Code  and  Rule  2003  which  requires 
that  the  meeting  be  held  not  more  than  40  days  after 
the  order  for  relief,  this  rule  permits  the  party  to  do 
so  by  motion. 

This  rule  provides  for  review  of  acts  already  commit- 
ted by  the  United  States  trustee,  but  does  not  provide 
for  advisory  opinions  in  advance  of  the  act.  This  rule 
is  not  intended  to  limit  the  discretion  of  the  United 
States  trustee,  provided  that  the  United  States  trust- 
ee's act  is  authorized  by,  and  in  compliance  with,  the 
Code,  title  28,  these  rules,  and  other  applicable  law. 

PART  III-CLAIMS  AND  DISTRIBUTION 
TO  CREDITORS  AND  EQUITY  INTER- 
EST HOLDERS:  PLANS 

Rule  3001.  Proof  of  Claim 

(a)  Form  and  Content 

A  proof  of  claim  is  a  written  statement  set- 
ting forth  a  creditor's  claim.  A  proof  of  claim 
shall  conform  substantially  to  the  appropriate 
Official  Form. 

(b)  Who  May  Execute 

A  proof  of  claim  shall  be  executed  by  the 
creditor  or  the  creditor's  authorized  agent 
except  as  provided  in  Rules  3004  and  3005. 

(c)  Claim  Based  on  a  Writing 

When  a  claim,  or  an  interest  in  property  of 
the  debtor  securing  the  claim,  is  based  on  a 
writing,  the  original  or  a  duplicate  shall  be  filed 
with  the  proof  of  claim.  If  the  writing  has  been 
lost  or  destroyed,  a  statement  of  the  circum- 
stances of  the  loss  or  destruction  shall  be  filed 
with  the  claim. 

(d)  Evidence  of  Perfection  of  Security  Interest 

If  a  security  interest  in  property  of  the 
debtor  is  claimed,  the  proof  of  claim  shall  be  ac- 
companied by  evidence  that  the  security  inter- 
est has  been  perfected. 

(e)  Transferred  Claim 

(1)  Transfer  of  Claim  Other  Than  for  Securi- 
ty Before  Proof  Filed.  If  a  claim  has  been  trans- 
ferred other  than  for  security  before  proof  of 
the  claim  has  been  filed,  the  proof  of  claim  may 
be  filed  only  by  the  transferee  or  an  indenture 
trustee. 

(2)  Transfer  of  Claim  Other  Than  for  Security 
After  Proof  Filed.  If  a  claim  other  than  one 
based  on  a  publicly  traded  note,  bond,  or  deben- 
ture has  been  transferred  other  than  for  securi- 
ty after  the  proof  of  claim  has  been  filed,  evi- 
dence of  the  transfer  shall  be  filed  by  the  trans- 
feree. The  clerk  shall  immediately  notify  the 
alleged  transferor  by  mail  of  the  filing  of  the 
evidence  of  transfer  and  that  objection  thereto, 
if  any,  must  be  filed  within  20  days  of  the  mail- 
ing of  the  notice  or  within  any  additional  thne 
allowed  by  the  court.  If  the  alleged  transferor 
files  a  timely  objection  and  the  court  finds, 
after  notice  and  a  hearing,  that  the  claim  has 
been  transferred  other  than  for  security,  it 
shall  enter  an  order  substituting  the  transferee 
for  the  transferor.  If  a  timely  objection  is  not 
filed  by  the  alleged  transferor,  the  transferee 
shall  be  substituted  for  the  transferor. 

(3)  Transfer  of  Claim  for  Security  Before 
Proof  Filed.  11  a  claim  other  than  one  based  on 


a  publicly  traded  note,  bond,  or  debenture  has 
been  transferred  for  security  before  proof  of 
the  claim  has  been  filed,  the  transferor  or 
transferee  or  both  may  file  a  proof  of  claim  for 
the  full  amount.  The  proof  shall  be  supported 
by  a  statement  setting  forth  the  terms  of  the 
transfer.  If  either  the  transferor  or  the  trans- 
feree files  a  proof  of  claim,  the  clerk  shall  im- 
mediately notify  the  other  by  mail  of  the  right 
to  join  in  the  filed  claim.  If  both  transferor  and 
transferee  file  proofs  of  the  same  claim,  the 
proofs  shall  be  consolidated.  If  the  transferor 
or  transferee  does  not  file  an  agreement  regard- 
ing its  relative  rights  respecting  voting  of  the 
claim,  payment  of  dividends  thereon,  or  partici- 
pation in  the  administration  of  the  estate,  on 
motion  by  a  party  in  interest  and  after  notice 
and  a  hearing,  the  court  shall  enter  such  orders 
respecting  these  matters  as  may  be  appropriate. 

(4)  Transfer  of  Claim  for  Security  After  Proof 
Filed,  li  a  claim  other  than  one  based  on  a  pub- 
licly traded  note,  bond,  or  debenture  has  been 
transferred  for  security  after  the  proof  of  claim 
has  been  filed,  evidence  of  the  terms  of  the 
transfer  shall  be  filed  by  the  transferee.  The 
clerk  shall  immediately  notify  the  alleged 
transferor  by  mail  of  the  filing  of  the  evidence 
of  transfer  and  that  objection  thereto,  if  any, 
must  be  filed  within  20  days  of  the  mailing  of 
the  notice  or  within  any  additional  time  al- 
lowed by  the  court.  If  a  timely  objection  is  filed 
by  the  alleged  transferor,  the  court,  after 
notice  and  a  hearing,  shall  determine  whether 
the  claim  has  been  transferred  for  security.  If 
the  transferor  or  transferee  does  not  file  an 
agreement  regarding  its  relative  rights  respect- 
ing voting  of  the  claim,  payment  of  dividends 
thereon,  or  participation  in  the  administration 
of  the  estate,  on  motion  by  a  party  in  interest 
and  after  notice  and  a  hearing,  the  court  shall 
enter  such  orders  respecthig  these  matters  as 
may  be  appropriate. 

(5)  Service  of  Objection  or  Motion;  Notice  of 
Hearing.  A  copy  of  an  objection  filed  pursuant 
to  paragraph  (2)  or  (4)  or  a  motion  filed  pursu- 
ant to  paragraph  (3)  or  (4)  of  this  subdivision 
together  with  a  notice  of  a  hearing  shall  be 
mailed  or  otherwise  delivered  to  the  transferor 
or  transferee,  whichever  is  appropriate,  at  least 
30  days  prior  to  the  hearing. 

(f)  Evidentiary  Effect 

A  proof  of  claim  executed  and  filed  in  accord- 
ance with  these  rules  shall  constitute  prima 
facie  evidence  of  the  validity  and  amount  of  the 
claim. 

(g)  ^  To  the  extent  not  inconsistent  with  the 
United  States  Warehouse  Act  or  applicable 
State  law,  a  warehouse  receipt,  scale  ticket,  or 
similar  docimient  of  the  type  routinely  issued 
as  evidence  of  title  by  a  grain  storage  facility, 
as  defined  in  section  557  of  title  11.  shall  consti- 
tute prima  facie  evidence  of  the  validity  and 
amount  of  a  claim  of  ownership  of  a  quantity  of 
grain. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 


^  So  in  original.  Subsec.  (g)  enacted  without  a  catchllne. 
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Notes  of  Advisory  Committee  on  Ritles— 1991 

AlCENDlCENT 

Subdivision  (a)  is  amended  in  anticipation  of  future 
revision  and  renumbering  of  the  Official  Forms. 

Subdivision  (e)  is  amended  to  limit  the  court's  role 
to  the  adjudication  of  disputes  regarding  transfers  of 
claims.  If  a  claim  has  been  transferred  prior  to  the 
filing  of  a  proof  of  claim,  there  is  no  need  to  state  the 
consideration  for  the  transfer  or  to  submit  other  evi- 
dence of  the  transfer.  If  a  claim  has  been  transferred 
other  than  for  security  after  a  proof  of  claim  has  been 
filed,  the  transferee  is  substituted  for  the  transferor  in 
the  absence  of  a  timely  objection  by  the  alleged  trans- 
feror. In  that  event,  the  clerk  should  note  the  transfer 
without  the  need  for  court  approval.  If  a  timely  objec- 
tion is  filed,  the  court's  role  is  to  determine  whether  a 
transfer  has  been  made  that  is  enforceable  under  non- 
bankruptcy  law.  This  rule  is  not  intended  either  to  en- 
courage or  discourage  postpetition  transfers  of  claims 
or  to  affect  any  remedies  otherwise  available  under 
nonbankruptcy  law  to  a  transferor  or  transferee  such 
as  for  misrepresentation  in  connection  with  the  trans- 
fer of  a  claim.  "After  notice  and  a  hearing"  as  used  in 
subdivision  (e)  shall  be  construed  in  accordance  with 
paragraph  (5). 

The  words  "with  the  clerk"  in  subdivision  (e)(2)  and 
(e)(4)  are  deleted  as  unnecessary.  See  Rules  5005(a) 
and  9001(3). 

Rule  3002.  Filing  Proof  of  Claim  or  Interest 

(a)  Necessity  for  Filing 

An  unsecured  creditor  or  an  equity  security 
holder  must  file  a  proof  of  claim  or  interest  in 
accordance  with  this  rule  for  the  claim  or  inter- 
est to  be  allowed,  except  as  provided  in  Rules 
1019(3),  3003,  3004  and  3005. 

(b)  Place  of  Filing 

A  proof  of  claim  or  interest  shall  be  filed  in 
accordance  with  Rule  5005. 

(c)  Time  for  filing 

In  a  chapter  7  liquidation,  chapter  12  family 
farmer's  debt  adjustment,  or  chapter  13  Individ- 
uars  debt  adjustment  case,  a  proof  of  claim 
shall  be  filed  within  90  days  after  the  first  date 
set  for  the  meeting  of  creditors  called  pursuant 
to  §  341(a)  of  the  Code,  except  as  follows: 

(1)  On  motion  of  the  United  States,  a  state, 
or  subdivision  thereof  before  the  expiration 
of  such  period  and  for  cause  shown,  the  court 
may  extend  the  time  for  filing  of  a  claim  by 
the  United  States,  a  state,  or  subdivision 
thereof. 

(2)  In  the  interest  of  justice  and  if  it  will 
not  imduly  delay  the  administration  of  the 
case,  the  court  may  extend  the  time  for  filing 
a  proof  of  claim  by  an  infant  or  incompetent 
person  or  the  representative  of  either. 

(3)  An  unsecured  claim  which  arises  in 
favor  of  an  entity  or  becomes  allowable  as  a 
result  of  a  judgment  may  be  filed  within  30 
days  after  the  judgment  becomes  final  if  the 
judgment  is  for  the  recovery  of  money  or 
property  from  that  entity  or  denies  or  avoids 
the  entity's  interest  in  property.  If  the  judg- 
ment imposes  a  liability  which  is  not  satisfied, 
or  a  duty  which  is  not  performed  within  such 
period  or  such  further  time  as  the  court  may 
permit,  the  claim  shall  not  be  allowed. 

(4)  A  claim  arising  from  the  rejection  of  an 
executory  contract  or  unexpired  lease  of  the 
debtor  may  be  filed  within  such  time  as  the 
court  may  direct. 


(5)  If  notice  of  insufficient  assets  to  pay  a 
dividend  was  given  to  creditors  pursuant  to 
Rule  2002(e),  and  subsequently  the  trustee 
notifies  the  court  that  pajmaent  of  a  dividend 
appears  possible,  the  clerk  shall  notify  the 
creditors  of  that  fact  and  that  they  may  file 
proofs  of  claim  within  90  days  after  the  mail- 
ing of  the  notice. 

(6)  In  a  chapter  7  liquidation  case,  if  a  sur- 
plus remains  after  all  claims  allowed  have 
been  paid  in  full,  the  court  may  grant  an  ex- 
tension of  time  for  the  filing  of  claims  against 
the  surplus  not  filed  within  the  time  herein- 
above prescribed. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendbient 

Subdivision  (a)  is  amended  to  conform  to  the  re- 
numbering of  subdivisions  of  Rule  1019.  Subdivision 
(c)  is  amended  to  include  chapter  12  cases.  Subdivision 
(c)(4)  is  amended  to  clarify  that  it  includes  a  claim 
arising  from  the  rejection  of  an  unexpired  lease. 

Rule  3003.  Filing  Proof  of  Claim  or  Equity  Security 
Interest  in  Chapter  9  Municipality  or  Chapter  11 
Reorganization  Cases 

(a)  Applicability  of  Rule 

This  rule  applies  in  chapter  9  and  11  cases. 

(b)  Schedule  of  Liabilities  and  List  of  Equity  Security 

Holders 

(1)  Schedule  of  Liabilities,  The  schedule  of  li- 
abilities filed  pursuant  to  §  521(1)  of  the  Code 
shall  constitute  prima  facie  evidence  of  the  va- 
lidity and  amount  of  the  claims  of  creditors, 
unless  they  are  scheduled  as  disputed,  contin- 
gent, or  unliquidated.  It  shall  not  be  necessary 
for  a  creditor  or  equity  security  holder  to  file  a 
proof  of  claim  or  interest  except  as  provided  in 
subdivision  (c)(2)  of  this  rule. 

(2)  List  of  Equity  Security  Holders.  The  list  of 
equity  security  holders  filed  pursuant  to  Rule 
1007(a)(3)  shall  constitute  prima  facie  evidence 
of  the  validity  and  amount  of  the  equity  securi- 
ty interests  and  it  shall  not  be  necessary  for  the 
holders  of  such  interests  to  file  a  proof  of  inter- 
est. 

(c)  Filing  Proof  of  Claim 

(1)  Who  May  File,  Any  creditor  or  indenture 
trustee  may  file  a  proof  of  claim  within  the 
time  prescribed  by  subdivision  (c)(3)  of  this 
rule. 

(2)  Who  Must  File,  Any  creditor  or  equity  se- 
curity holder  whose  claim  or  interest  is  not 
scheduled  or  scheduled  as  disputed,  contingent, 
or  unliquidated  shall  file  a  proof  of  claim  or  in- 
terest within  the  time  prescribed  by  subdivision 
(c)(3)  of  this  rule;  any  creditor  who  fails  to  do 
so  shall  not  be  treated  as  a  creditor  with  re- 
spect to  such  claim  for  the  purposes  of  voting 
and  distribution. 

(3)  Time  for  Filing,  The  court  shall  fix  and 
for  cause  shown  may  extend  the  time  within 
which  proofs  of  claim  or  interest  may  be  filed. 
Notwithstanding  the  expiration  of  such  time,  a 
proof  of  claim  may  be  filed  to  the  extent  and 
imder  the  conditions  stated  in  Rule  3002(c)(2), 
(c)(3),  and  (c)(4). 
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(4)  Effect  of  Filing  Claim  or  Interest  A  proof 
of  claim  or  interest  executed  and  filed  in  ac- 
cordance with  this  subdivision  shall  supersede 
any  scheduling  of  that  claim  or  interest  pursu- 
ant to  §  521(1)  of  the  Code. 

(5)  Filing  by  Indenture  Trustee.  An  indenture 
trustee  may  file  a  claim  on  behalf  of  all  known 
or  imknown  holders  of  securities  issued  pursu- 
ant to  the  trust  instrument  under  which  it  is 
trustee. 

(d)  Proof  of  Right  to  Record  Status 

For  the  purposes  of  Rules  3017,  3018  and  3021 
and  for  receiving  notices,  an  entity  who  is  not 
the  record  holder  of  a  security  may  file  a  state- 
ment setting  forth  facts  which  entitle  that 
entity  to  be  treated  as  the  record  holder.  An  ob- 
jection to  the  statement  may  be  filed  by  any 
party  in  interest. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

Paragraph  (3)  of  subdivision  (c)  is  amended  to 
permit  the  late  filing  of  claims  by  Infants  or  Incompe- 
tent persons  under  the  same  circumstances  that 
permit  late  filings  In  cases  under  chapter  7,  12,  or  13. 
The  amendment  also  provides  sufficient  time  In  which 
to  file  a  claim  that  arises  from  a  postpetltlon  judg- 
ment against  the  claimant  for  the  recovery  of  money 
or  property  or  the  avoidance  of  a  Hen.  It  also  provides 
for  purposes  of  clarification  that  upon  rejection  of  an 
executory  contract  or  unexpired  lease,  the  court  shall 
set  a  time  for  filing  a  claim  arising  therefrom  despite 
prior  expiration  of  the  time  set  for  filing  proofs  of 
claim. 

The  caption  of  paragraph  (4)  of  subdivision  (c)  Is 
amended  to  indicate  that  It  applies  to  a  proof  of  claim. 

Rule  3005.  Filing  of  Claim,  Acceptance,  or  Rejection 
by  Guarantor,  Surety,  Indorser,  or  Other  Co- 
debtor 

(a)  Filing  of  Claim 

If  a  creditor  has  not  filed  a  proof  of  claim 
pursuant  to  Rule  3002  or  3003(c),  an  entity  that 
is  or  may  be  liable  with  the  debtor  to  that  cred- 
itor, or  who  has  secured  that  creditor,  may, 
within  30  days  after  the  expiration  of  the  time 
for  filing  claims  prescribed  by  Rule  3002(c)  or 
3003(c)  whichever  is  applicable,  execute  and  file 
a  proof  of  claim  in  the  name  of  the  creditor,  if 
known,  or  if  unlmown,  in  the  entity's  own 
name.  No  distribution  shall  be  made  on  the 
claim  except  on  satisfactory  proof  that  the 
original  debt  will  be  diminished  by  the  amoimt 
of  distribution.  A  proof  of  claim  filed  by  a  credi- 
tor pursuant  to  Rule  3002  or  3003(c)  shall  su- 
persede the  proof  of  claim  filed  pursuant  to  the 
first  sentence  of  this  subdivision. 

(b)  Filing  of  Acceptance  or  Rejection;  Substitution  of 
Creditor 

An  entity  which  has  filed  a  claim  pursuant  to 
the  first  sentence  of  subdivision  (a)  of  this  rule 
may  file  an  acceptance  or  rejection  of  a  plan  in 
the  name  of  the  creditor,  if  known,  or  if  un- 
known, in  the  entity's  own  name  but  if  the 
creditor  files  a  proof  of  claim  within  the  time 
permitted  by  Rule  3003(c)  or  files  a  notice  prior 
to  confirmation  of  a  plan  of  the  creditor's  in- 
tention to  act  in  the  creditor's  own  behalf,  the 
creditor  shall  be  substituted  for  the  obligor 
with  respect  to  that  claim. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 


Notes  op  Advisory  Committee  on  Rules— 1991 
Amendment 

The  words  "with  the  court"  In  subdivision  (b)  are  de- 
leted as  unnecessary.  See  Rules  5005(a)  and  9001(3). 


Rule  3006.  Withdrawal  of  Claim;  Effect  on  Accept- 
ance or  Rejection  of  Plan 

A  creditor  may  withdraw  a  claim  as  of  right 
by  filing  a  notice  of  withdrawal,  except  as  pro- 
vided in  this  rule.  If  after  a  creditor  has  filed  a 
proof  of  claim  an  objection  is  filed  thereto  or  a 
complaint  is  filed  against  that  creditor  in  an  ad- 
versary proceeding,  or  the  creditor  has  accepted 
or  rejected  the  plan  or  otherwise  has  participat- 
ed significantly  in  the  case,  the  creditor  may 
not  withdraw  the  claim  except  on  order  of  the 
court  after  a  hearing  on  notice  to  the  trustee  or 
debtor  in  possession,  and  any  creditors'  commit- 
tee elected  pursuant  to  §  705(a)  or  appointed 
pursuant  to  §  1102  of  the  Code.  The  order  of 
the  court  shall  contain  such  terms  and  condi- 
tions as  the  court  deems  proper.  Unless  the 
court  orders  otherwise,  an  authorized  with- 
drawal of  a  claim  shall  constitute  withdrawal  of 
any  related  acceptance  or  rejection  of  a  plan, 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  op  Advisory  Committee  on  Rules— 1991 
Amendment 

This  amendment  Is  stylistic.  Notice  of  the  hearing 
need  not  be  given  to  committees  of  equity  security 
holders  appointed  pursuant  to  §  1102  or  committees  of 
retired  employees  appointed  pursuant  to  §  1114  of  the 
Code. 


Rule  3007.  Objections  to  Claims 

An  objection  to  the  allowance  of  a  claim  shall 
be  in  writing  and  filed.  A  copy  of  the  objection 
with  notice  of  the  hearing  thereon  shall  be 
mailed  or  otherwise  delivered  to  the  claimant, 
the  debtor  or  debtor  in  possession  and  the 
trustee  at  least  30  days  prior  to  the  hearing.  If 
an  objection  to  a  claim  is  joined  with  a  demand 
for  relief  of  the  kind  specified  in  Rule  7001.  it 
becomes  an  adversary  proceeding. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules~-1991 
Amendment 

The  words  "with  the  court"  are  deleted  as  unneces- 
sary. See  Rules  5005(a)  and  9001(3). 


Rule  3010.  Small  Dividends  and  Payments  in  Chapter 
7  Liquidation,  Chapter  12  Family  Farmer's  Debt 
A(Uustment,  and  Chapter  13  Individual's  Debt 
Adjustment  Cases 

(a)  Chapter  7  Cases 

In  a  chapter  7  case  no  dividend  in  an  amount 
less  than  $5  shall  be  distributed  by  the  trustee 
to  any  creditor  unless  authorized  by  local  rule 
or  order  of  the  court.  Any  dividend  not  distrib- 
uted to  a  creditor  shall  be  treated  in  the  same 
manner  as  unclaimed  fimds  as  provided  in  §  347 
of  the  Code. 

(b)  Chapter  12  and  Chapter  13  Cases 

In  a  chapter  12  or  chapter  13  case  no  pay- 
ment in  an  amount  less  than  $15  shall  be  dis- 
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tributed  by  the  trustee  to  any  creditor  unless 
authorized  by  local  rule  or  order  of  the  court. 
Funds  not  distributed  because  of  this  subdivi- 
sion shall  accumulate  and  shall  be  paid  when- 
ever the  accumulation  aggregates  $15.  Any 
funds  remaining  shall  be  distributed  with  the 
final  payment. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
AMENDioarr 

Subdivision  (6)  is  amended  to  include  chapter  12 
cases. 

Rule  3011.  Unclaimed  Funds  in  Chapter  7  Liquida- 
tion, Chapter  12  Family  Farmer's  Debt  Adjust- 
ment, and  Chapter  13  IndividuaFs  Debt  Adjust- 
ment Cases 

The  trustee  shall  file  a  list  of  all  known 
names  and  addresses  of  the  entities  and  the 
amounts  which  they  are  entitled  to  be  paid 
from  remaining  property  of  the  estate  that  is 
paid  into  court  pursuant  to  §  347(a)  of  the 
Code. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

The  title  of  this  rule  is  amended  to  include  chapter 
12  cases.  The  words  "with  the  clerk"  are  deleted  as  un- 
necessary. See  Rules  5005(a)  and  9001(3). 

Rule  3013.  Classification  of  Claims  and  Interests 

For  the  purposes  of  the  plan  and  its  accept- 
ance, the  court  may,  on  motion  after  hearing 
on  notice  as  the  court  may  direct,  determine 
classes  of  creditors  and  equity  security  holders 
pursuant  to  §§  1122,  1222(b)(1),  and  1322(b)(1) 
of  the  Code. 

(As  amended  Apr.  30, 1991,  eff.  Aug,  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

This  rule  is  amended  to  include  chapter  12  cases. 

Rule  3015.  Filing  of  Plan  in  Chapter  12  Family  Farm- 
er's Debt  Adijustment  and  Chapter  13  IndividuaFs 
Debt  Adjustment  Cases 

(a)  Chapter  12  Plan 

The  debtor  may  file  a  chapter  12  plan  with 
the  petition.  If  a  plan  is  not  filed  with  the  peti- 
tion, it  shall  be  filed  within  the  time  prescribed 
by  §  1221  of  the  Code. 

(b)  Chapter  13  Plan 

The  debtor  may  file  a  chapter  13  plan  with 
the  petition.  If  a  plan  is  not  filed  with  the  peti- 
tion, it  shall  be  filed  within  15  days  thereafter, 
and  such  time  shall  not  be  further  extended 
except  for  cause  shown  and  on  notice  as  the 
court  may  direct. 

(c)  Dating 

Every  proposed  plan  and  any  modification 
thereof  shall  be  dated. 

(d)  Notice  and  Copies 

The  plan  or  a  simimary  of  the  plan  shall  be 
included  with  each  notice  of  the  hearing  on 
confirmation  mailed  pursuant  to  Rule  2002(b). 


If  required  by  the  court,  the  debtor  shall  fur- 
nish a  sufficient  number  of  copies  to  enable  the 
clerk  to  include  a  copy  of  the  plan  with  the 
notice  of  the  hearing. 

(e)  Transmission  to  United  States  Trustee 

The  clerk  shall  forthwith  transmit  to  the 
United  States  trustee  a  copy  of  the  plan  and 
any  modification  thereof  filed  pursuant  to  sub- 
division (a)  or  (b)  of  this  rule. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 
Notes  of  Advisory  Committee  on  Rules— 1991 

AllffENDMENT 

This  rule  is  amended  to  include  chapter  12  plans. 
Section  1221  of  the  Code  requires  the  debtor  to  file  a 
chapter  12  plan  not  later  than  90  days  after  the  order 
for  relief,  except  that  the  court  may  extend  the  period 
if  an  extension  is  "substantially  justified." 

Subdivision  (e)  enables  the  United  States  trustee  to 
monitor  chapter  12  and  chapter  13  plans  pursuant  to 
28  U.S.C.  §  586(a)(3)(C). 

Rule  3016.  Filing  of  Plan  and  Disclosure  Statement  in 
Chapter  9  Municipality  and  Chapter  11  Reorgani- 
zation Cases 

(a)  Time  for  Filing  Plan 

A  party  in  interest,  other  than  the  debtor, 
who  is  authorized  to  file  a  plan  under  §  1121(c) 
of  the  Code  may  not  file  a  plan  after  entry  of 
an  order  approving  a  disclosure  statement 
imless  confirmation  of  the  plan  relating  to  the 
disclosure  statement  has  been  denied  or  the 
court  otherwise  directs. 

(b)  Identification  of  Plan 

Every  proposed  plan  and  any  modification 
thereof  shall  be  dated  and,  in  a  chapter  11  case, 
identified  with  the  name  of  the  entity  or  enti- 
ties submitting  or  filing  it. 

(c)  Disclosure  Statement 

In  a  chapter  9  or  11  case,  a  disclosure  state- 
ment pursuant  to  §  1125  or  evidence  showing 
compliance  with  §  1126(b)  of  the  Code  shall  be 
filed  with  the  plan  or  within  a  time  fixed  by 
the  court. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 
Notes  of  Advisory  Cobimittee  on  Rules— 1991 

AMENDBfENT 

Subdivision  (a)  is  amended  to  enlarge  the  time  for 
filing  competing  plans.  A  party  in  interest  may  not  file 
a  plan  without  leave  of  court  only  if  an  order  approv- 
ing a  disclosure  statement  relating  to  another  plan  has 
been  entered  and  a  decision  on  confirmation  of  the 
plan  has  not  been  entered.  This  subdivision  does  not 
fix  a  deadline  beyond  which  a  debtor  may  not  file  a 
plan. 

Rule  3017.  Court  Consideration  of  Disclosure  State- 
ment in  Chapter  9  Municipality  and  Chapter  11 
Reorganization  Cases 

(a)  Hearing  on  Disclosure  Statement  and  Objections 
Thereto 

Following  the  filing  of  a  disclosure  statement 
as  provided  in  Rule  3016(c),  the  court  shall  hold 
a  hearing  on  not  less  than  25  days  notice  to  the 
debtor,  creditors,  equity  security  holders  and 
other  parties  in  interest  as  provided  in  Rule 
2002  to  consider  such  statement  and  any  objec- 
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tions  or  modifications  thereto.  The  plan  and 
the  disclosure  statement  shall  be  mailed  with 
the  notice  of  the  hearing  only  to  the  debtor, 
any  tnistee  or  committee  appointed  under  the 
Code,  the  Securities  and  Exchange  Commission 
and  any  party  in  interest  who  requests  in  writ- 
ing a  copy  of  the  statement  or  plan.  Objections 
to  the  disclosure  statement  shall  be  filed  and 
served  on  the  debtor,  the  trustee,  any  commit- 
tee appointed  under  the  Code  and  such  other 
entity  as  may  be  designated  by  the  court,  at 
any  time  prior  to  approval  of  the  disclosure 
statement  or  by  such  earlier  date  as  the  court 
may  fix.  In  a  chapter  11  reorganization  case, 
every  notice,  plan,  disclosure  statement,  and  ob- 
jection required  to  be  served  or  mailed  pursu- 
ant to  this  subdivision  shall  be  transmitted  to 
the  United  States  trustee  within  the  time  pro- 
vided in  this  subdivision. 

(b)  Determination  on  Disclosure  Statement 

Following  the  hearing  the  court  shall  deter- 
mine whether  the  disclosure  statement  should 
be  approved. 

(c)  Dates  Fixed  for  Voting  on  Plan  and  Confirmation 

On  or  before  approval  of  the  disclosure  state- 
ment, the  court  shall  fix  a  time  within  which 
the  holders  of  claims  and  interests  may  accept 
or  reject  the  plan  and  may  fix  a  date  for  the 
hearing  on  confirmation. 

(d)  Transmission  and  Notice  to  United  States  Trustee, 

Creditors  and  Equity  Security  Holders 

On  approval  of  a  disclosure  statement,  unless 
the  court  orders  otherwise  with  respect  to  one 
or  more  unimpaired  classes  of  creditors  or 
equity  security  holders  the  debtor  in  posses- 
sion, trustee,  proponent  of  the  plan,  or  clerk  as 
ordered  by  the  court  shall  mail  to  all  creditors 
and  equity  security  holders,  and  in  a  chapter  11 
reorganization  case  shall  transmit  to  the  United 
States  trustee,  (1)  the  plan,  or  a  court  approved 
summary  of  the  plan;  (2)  the  disclosure  state- 
ment approved  by  the  court;  (3)  notice  of  the 
time  within  which  acceptances  and  rejections 
of  such  plan  may  be  filed;  (4)  such  other  infor- 
mation as  the  court  may  direct  including  any 
opinion  of  the  court  approving  the  disclosure 
statement  or  a  court  approved  siunmary  of  the 
opinion.  In  addition,  notice  of  the  time  fixed 
for  filing  objections  and  the  hearing  on  confir- 
mation shall  be  mailed  to  all  creditors  and 
equity  security  holders  pursuant  to  Rule 
2002(b),  and  a  form  of  ballot  conforming  to  the 
appropriate  Official  Form  shall  be  mailed  to 
creditors  and  equity  security  holders  entitled  to 
vote  on  the  plan.  In  the  event  the  opinion  of 
the  court  is  not  transmitted  or  only  a  summary 
of  the  plan  is  transmitted,  the  opinion  of  the 
court  or  the  plan  shall  be  provided  on  request 
of  a  party  in  interest  at  the  expense  of  the  pro- 
ponent of  the  plan.  If  the  court  orders  that  the 
disclosure  statement  and  the  plan  or  a  summa- 
ry of  the  plan  shall  not  be  mailed  to  any  unim- 
paired class,  notice  that  the  class  is  designated 
in  the  plan  as  unimpaired  and  notice  of  the 
name  and  address  of  the  person  from  whom  the 
plan  or  summary  of  the  plan  and  disclosure 
statement  may  be  obtained  upon  request  and  at 
the  expense  of  the  proponent  of  the  plan,  shall 
be  mailed  to  members  of  the  unimpaired  class 


together  with  the  notice  of  the  time  fixed  for 
filing  objections  to  and  the  hearing  on  confir- 
mation. For  the  purposes  of  this  subdivision, 
creditors  and  equity  security  holders  shall  in- 
clude holders  of  stock,  bonds,  debentures, 
notes,  and  other  securities  of  record  at  the  date 
the  order  approving  the  disclosure  statement 
was  entered. 

(e)  Transmission  to  Beneficial  Holders  of  Securities 

At  the  hearing  held  pursuant  to  subdivision 
(a)  of  this  rule  the  court  shall  consider  the  pro- 
cedures for  transmitting  the  documents  and  in- 
formation required  by  subdivision  (d)  of  this 
rule  to  beneficial  holders  of  stock,  bonds,  de- 
bentures, notes  and  other  securities  and  deter- 
mine the  adequacy  of  such  procedures  and 
enter  such  orders  as  the  court  deems  appropri- 
ate. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1.  1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

This  rule  is  amended  to  enable  the  United  States 
trustee  to  monitor  and  comment  with  regard  to  chap- 
ter 11  disclosure  statements  and  plans.  The  United 
States  trustee  does  not  perform  these  functions  in  a 
chapter  9  mimicipal  debt  adjustment  case.  See  28 
U.S.C.  §  586(a)(3)(B). 

Subdivision  id)  is  amended  to  give  the  court  the  dis- 
cretion to  direct  that  one  or  more  unimpaired  classes 
shall  not  receive  disclosure  statements,  plans,  or  sum- 
maries of  plans.  Members  of  unimpaired  classes  are 
not  entitled  to  vote  on  the  plan.  Although  disclosure 
statements  enable  members  of  unimpaired  classes  to 
make  informed  judgments  as  to  whether  to  object  to 
confirmation  because  of  lack  of  feasibility  or  other 
grounds,  in  an  unusual  case  the  court  may  direct  that 
disclosure  statements  shall  not  be  sent  to  such  classes 
if  to  do  so  would  not  be  feasible  considering  the  size  of 
the  unimpaired  classes  and  the  expense  of  printing 
and  mailing.  In  any  event,  all  creditors  are  entitled  to 
notice  of  the  time  fixed  for  filing  objections  and  notice 
of  the  hearing  to  consider  confirmation  of  the  plan 
pursuant  to  Rule  2002(b)  and  the  requirement  of  such 
notice  may  not  be  excused  with  respect  to  unimpaired 
classes.  The  amendment  to  subdivision  (d)  also  ensures 
that  the  members  of  unimpaired  classes  who  do  not 
receive  such  documents  will  have  sufficient  informa- 
tion so  that  they  may  request  these  documents  in  ad- 
vance of  the  hearing  on  confirmation.  The  amend- 
ment to  subdivision  (d)  is  not  intended  to  give  the 
court  the  discretion  to  dispense  with  the  mailing  of 
the  plan  and  disclosure  statement  to  governmental 
imits  holding  claims  entitled  to  priority  under 
§  507(a)(7)  because  they  may  not  be  classified.  See 
§  1123(a)(1). 

The  words  "with  the  court**  in  subdivision  (a)  are  de- 
leted as  unnecessary.  See  Rules  5005(a)  and  9001(3). 
Reference  to  the  Official  Form  number  in  subdivision 
(d)  is  deleted  in  anticipation  of  future  revision  and  re- 
numbering of  the  Official  Forms. 

Subdivision  (e)  is  designed  to  ensure  that  appropri- 
ate measures  are  taken  for  the  plan,  disclosure  state- 
ment, ballot  and  other  materials  which  are  required  to 
be  transmitted  to  creditors  and  equity  security  holders 
under  this  rule  to  reach  the  beneficial  holders  of  secu- 
rities held  in  nominee  name.  Such  measures  may  in- 
clude orders  directing  the  trustee  or  debtor  in  posses- 
sion to  reimburse  the  nominees  out  of  the  f  imds  of  the 
estate  for  the  expenses  incurred  by  them  in  distribut- 
ing materials  to  beneficial  holders.  In  most  cases,  the 
plan  proponent  will  not  know  the  indentities  of  the 
beneficial  holders  and  therefore  it  will  be  necessary  to 
rely  on  the  nominal  holders  of  the  securities  to  distrib- 
ute the  plan  materials  to  the  beneficial  owners. 
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Rule  3018.  Acceptance  or  Rejection  of  Plans 

(a)  Entities  Entitled  To  Accept  or  Reject  Plan;  Time 
for  Acceptance  or  Rejection 

A  plan  may  be  accepted  or  rejected  in  accord- 
ance with  §  1126  of  the  Code  within  the  time 
fixed  by  the  court  pursuant  to  Rule  3017.  Sub- 
ject to  subdivision  (b)  of  this  rule,  an  equity  se- 
curity holder  or  creditor  whose  claim  is  based 
on  a  security  of  record  shall  not  be  entitled  to 
accept  or  reject  a  plan  unless  the  equity  securi- 
ty holder  or  creditor  is  the  holder  of  record  of 
the  security  on  the  date  the  order  approving 
the  disclosure  statement  is  entered.  For  cause 
shown,  the  court  after  notice  and  hearing  may 
permit  a  creditor  or  equity  security  holder  to 
change  or  withdraw  an  acceptance  or  rejection. 
Notwithstanding  objection  to  a  claim  or  inter- 
est, the  court  after  notice  and  hearing  may 
temporarily  allow  the  claim  or  interest  in  an 
amount  which  the  court  deems  proper  for  the 
purpose  of  accepting  or  rejecting  a  plan. 

(b)  Acceptances  or  Rejections  Obtained  Before  Peti- 
tion 

An  equity  security  holder  or  creditor  whose 
claim  is  based  on  a  security  of  record  who  ac- 
cepted or  rejected  the  plan  before  the  com- 
mencement of  the  case  shall  not  be  deemed  to 
have  accepted  or  rejected  the  plan  pursuant  to 
§  1126(b)  of  the  Code  imless  the  equity  security 
holder  or  creditor  was  the  holder  of  record  of 
the  security  on  the  date  specified  in  the  solici- 
tation of  such  acceptance  or  rejection  for  the 
purposes  of  such  solicitation.  A  holder  of  a 
claim  or  interest  who  has  accepted  or  rejected  a 
plan  before  the  commencement  of  the  case 
under  the  Code  shall  not  be  deemed  to  have  ac- 
cepted or  rejected  the  plan  if  the  court  finds 
after  notice  and  hearing  that  the  plan  was  not 
transmitted  to  substantially  all  creditors  and 
equity  security  holders  of  the  same  class,  that 
an  unreasonably  short  time  was  prescribed  for 
such  creditors  and  equity  security  holders  to 
accept  or  reject  the  plan,  or  that  the  solicita- 
tion was  not  in  compliance  with  §  1126(b)  of  the 
Code. 

(c)  Form  of  Acceptance  or  Rejection 

An  acceptance  or  rejection  shall  be  in  writing, 
identify  the  plan  or  plans  accepted  or  rejected, 
be  signed  by  the  creditor  or  equity  security 
holder  or  an  authorized  agent,  and  conform  to 
the  appropriate  Official  Form.  If  more  than 
one  plan  is  transmitted  pursuant  to  Rule  3017, 
an  acceptance  or  rejection  may  be  filed  by  each 
creditor  or  equity  security  holder  for  any 
number  of  plans  transmitted  and  if  acceptances 
are  filed  for  more  than  one  plan,  the  creditor  or 
equity  security  holder  may  indicate  a  prefer- 
ence or  preferences  among  the  plans  so  accept- 
ed. 

(d)  Acceptance  or  Rejection  by  Partially  Secured 
Creditor 

A  creditor  whose  claim  has  been  allowed  in 
part  as  a  secured  claim  and  in  part  as  an  unse- 
cured claim  shall  be  entitled  to  accept  or  reject 
a  plan  in  both  capacities. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1,  1991.) 


Notes  op  Advisory  Coioottee  on  Rules— 1991 
Amendment 

Subdivisions  (o)  and  (b)  are  amended  to  delete  pro- 
visions that  duplicate  §  1126  of  the  Code.  An  entity 
who  is  not  a  record  holder  of  a  security,  but  who 
claims  that  it  is  entitled  to  be  treated  as  a  record 
holder,  may  fUe  a  statement  pursuant  to  Rule  3003(d). 

Subdivision  (a)  is  amended  further  to  allow  the 
court  to  permit  a  creditor  or  equity  security  holder  to 
change  or  withdraw  an  acceptance  or  rejection  for 
cause  shown  whether  or  not  the  time  fixed  for  voting 
has  expired. 

Subdivision  (&)  is  also  amended  to  give  effect  to  a 
prepetition  acceptance  or  rejection  if  solicitation  re- 
quirements were  satisfied  with  respect  to  substantially 
all  members  of  the  same  class,  instead  of  requiring 
proper  solicitation  with  respect  to  substantiaUy  all 
members  of  all  classes. 

Subdivision  (c)  is  amended  to  delete  the  Official 
Form  number  in  anticipation  of  future  revision  and  re- 
nimibering  of  the  Official  Forms. 

Rule  3020.  Deposit;  Confirmation  of  Plan 

(a)  Deposit 

In  a  chapter  11  case,  prior  to  entry  of  the 
order  confirming  the  plan,  the  court  may  order 
the  deposit  with  the  trustee  or  debtor  in  posses- 
sion of  the  consideration  required  by  the  plan 
to  be  distributed  on  confirmation.  Any  money 
deposited  shall  be  kept  in  a  special  accoxmt  es- 
tablished for  the  exclusive  purpose  of  making 
the  distribution. 

(b)  Objections  to  and  Hearing  on  Confirmation 

(1)  Objections,  Objections  to  confirmation  of 
the  plan  shall  be  filed  and  served  on  the  debtor, 
the  trustee,  the  proponent  of  the  plan,  any 
committee  appointed  under  the  Code  and  on 
any  other  entity  designated  by  the  court, 
within  a  time  fixed  by  the  court.  Unless  the 
case  is  a  chapter  9  mimicipality  case,  a  copy  of 
every  objection  to  confirmation  shall  be  trans- 
mitted by  the  objecting  party  to  the  United 
States  trustee  within  the  time  fixed  for  the 
filing  of  objections.  An  objection  to  confirma- 
tion is  governed  by  Rule  9014. 

(2)  Hearing,  The  court  shall  rule  on  confirma- 
tion of  the  plan  after  notice  and  hearing  as  pro- 
vided in  Rule  2002.  If  no  objection  is  timely 
filed,  the  court  may  determine  that  the  plan 
has  been  proposed  in  good  faith  and  not  by  any 
means  forbidden  by  law  without  receiving  evi- 
dence on  such  issues. 

(c)  Order  of  Confirmation 

The  order  of  confirmation  shall  conform  to 
the  appropriate  Official  Form  and  notice  of 
entry  thereof  shall  be  mailed  promptly  as  pro- 
vided in  Rule  2002(f)  to  the  debtor,  the  trustee, 
creditors,  equity  security  holders  and  other  par- 
ties in  interest.  Except  in  a  chapter  9  munici- 
pality case,  notice  of  entry  of  the  order  of  con- 
firmation shall  be  transmitted  to  the  United 
States  trustee  as  provided  in  Rule  2002(k). 

(d)  Retained  Power 

Notwithstanding  the  entry  of  the  order  of 
confirmation,  the  court  may  enter  all  orders 
necessary  to  administer  the  estate. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 
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Notes  of  Advisory  CoiofiTTEE  on  Rules— ^1991 
Amendment 

The  United  States  trustee  monitors  chapter  11, 
chapter  12,  and  chapter  13  plans  and  has  standing  to 
be  heard  regarding  confirmation  of  a  plan.  See  28 
U.S.C.  §  586(a)(3).  The  amendments  to  subdivisions 
(b)(1)  and  (c)  of  this  rule  facilitate  that  role  of  the 
United  States  trustee.  Subdivision  (b)(1)  is  also 
amended  to  require  service  on  the  proponent  of  the 
plan  of  objections  to  confirmation.  The  words  "with 
the  court"  in  subdivision  (b)(1)  are  deleted  as  unneces- 
sary. See  Rules  5005(a)  and  9001(3). 

In  a  chapter  12  case,  the  court  is  required  to  conduct 
and  conclude  the  hearing  on  confirmation  of  the  plan 
within  the  time  prescribed  in  §  1224  of  the  Code. 

Subdivision  (c)  is  also  amended  to  require  that  the 
confirmation  order  be  mailed  to  the  trustee.  Reference 
to  the  Official  Form  niunber  is  deleted  in  anticipation 
of  futiu-e  revision  and  renumbering  of  the  Official 
Forms. 

Rule  3022.  Final  Decree  in  Chapter  11  Reorganization 
Case 

After  an  estate  is  fully  administered  in  a 
chapter  11  reorganization  case,  the  court,  on  its 
own  motion  or  on  motion  of  a  party  in  interest, 
shall  enter  a  final  decree  closing  the  case. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  op  Advisory  Committee  on  Rules— 1991 
Amendbient 

Entry  of  a  final  decree  closing  a  chapter  11  case 
should  not  be  delayed  solely  because  the  pasnnents  re- 
quired by  the  plan  have  not  been  completed.  Factors 
that  the  court  should  consider  in  determining  whether 
the  estate  has  been  fully  administered  include  (1) 
whether  the  order  confirming  the  plan  has  become 
final,  (2)  whether  deposits  required  by  the  plan  have 
been  distributed,  (3)  whether  the  property  proposed 
by  the  plan  to  be  transferred  has  been  transferred,  (4) 
whether  the  debtor  or  the  successor  of  the  debtor 
under  the  plan  has  assumed  the  business  or  the  man- 
agement of  the  property  dealt  with  by  the  plan,  (5) 
whether  payments  under  the  plan  have  commenced, 
and  (6)  whether  all  motions,  contested  matters,  and 
adversary  proceedings  have  been  finally  resolved. 

The  court  should  not  keep  the  case  open  only  be- 
cause of  the  possibility  that  the  court's  jurisdiction 
may  be  invoked  in  the  future.  A  final  decree  closing 
the  case  after  the  estate  is  fully  administered  does  not 
deprive  the  court  of  jurisdiction  to  enforce  or  inter- 
pret its  own  orders  and  does  not  prevent  the  court 
from  reopening  the  case  for  cause  pursuant  to  §  350(b) 
of  the  Code.  For  example,  on  motion  of  a  party  in  in- 
terest, the  court  may  reopen  the  case  to  revoke  an 
order  of  confirmation  procured  by  fraud  imder  §  1144 
of  the  Code.  If  the  plan  or  confirmation  order  provides 
that  the  case  shall  remain  open  until  a  certain  date  or 
event  because  of  the  likelihood  that  the  court's  juris- 
diction may  be  required  for  specific  purposes  prior 
thereto,  the  case  should  remain  open  until  that  date 
or  event. 

PART  IV~THE  DEBTOR:  DUTIES  AND 
BENEFITS 

Rule  4001.  Relief  from  Automatic  Stay;  Prohibiting  or 
Conditioning  the  Use,  Sale,  or  Lease  of  Property; 
Use  of  Cash  Collateral;  Obtaining  Credit;  Agree- 
ments 

(a)  Relief  From  Stay;  Prohibiting  or  Conditioning  the 
Use,  Sale,  or  Lease  of  Property 

(1)  Motion,  A  motion  for  relief  from  an  auto- 
matic stay  provided  by  the  Code  or  a  motion  to 
prohibit  or  condition  the  use,  sale,  or  lease  of 


property  pursuant  to  §  363(e)  shall  be  made  in 
accordance  with  Rule  9014  and  shall  be  served 
on  any  committee  elected  pursuant  to  §  705  or 
appointed  pursuant  to  §  1102  of  the  Code  or  its 
authorized  agent,  or,  if  the  case  is  a  chapter  9 
municipality  case  or  a  chapter  11  reorganiza- 
tion case  and  no  committee  of  unsecured  credi- 
tors has  been  appointed  pursuant  to  §  1102,  on 
the  creditors  included  on  the  list  filed  pursuant 
to  Rule  1007(d),  and  on  such  other  entities  as 
the  court  may  direct. 

(2)  Ex  Parte  Relief,  Relief  from  a  stay  under 
§  362(a)  or  a  request  to  prohibit  or  condition 
the  use,  sale,  or  lease  of  property  pursuant  to 
§  363(e)  may  be  granted  without  prior  notice 
only  if  (A)  it  clearly  appears  from  specific  facts 
shown  by  affidavit  or  by  a  verified  motion  that 
immediate  and  irreparable  injury,  loss,  or 
damage  will  result  to  the  movant  before  the  ad- 
verse party  or  the  attorney  for  the  adverse 
party  can  be  heard  in  opposition,  and  (B)  the 
movant's  attorney  certifies  to  the  court  in  writ- 
ing the  efforts,  if  any,  which  have  been  made  to 
give  notice  and  the  reasons  why  notice  should 
not  be  required.  The  party  obtaining  relief 
under  this  subdivision  and  §  362(f)  or  §  363(e) 
shall  immediately  give  ^  oral  notice  thereof  to 
the  trustee  or  debtor  in  possession  and  to  the 
debtor  and  forthwith  mail  or  otherwise  trans- 
mit to  such  adverse  party  or  parties  a  copy  of 
the  order  granting  relief.  On  two  days  notice  to 
the  party  who  obtained  relief  from  the  stay 
without  notice  or  on  shorter  notice  to  that 
party  as  the  court  may  prescribe,  the  adverse 
party  may  appear  and  move  reinstatement  of 
the  stay  or  reconsideration  of  the  order  prohib- 
iting or  conditioning  the  use,  sale,  or  lease  of 
property.  In  that  event,  the  court  shall  proceed 
expeditiously  to  hear  and  determine  the 
motion. 

(b)  Use  of  Cash  Collateral 

(1)  Motion;  Service,  A  motion  for  authoriza- 
tion to  use  cash  collateral  shall  be  made  in  ac- 
cordance with  Rule  9014  and  shall  be  served  on 
any  entity  which  has  an  interest  in  the  cash 
collateral,  on  any  committee  elected  pursuant 
to  §  705  or  appointed  pursuant  to  §  1102  of  the 
Code  or  its  authorized  agent,  or,  if  the  case  is  a 
chapter  9  municipality  case  or  a  chapter  11  re- 
organization case  and  no  committee  of  unse- 
cured creditors  has  been  appointed  pursuant  to 
§  1102,  on  the  creditors  included  on  the  list 
filed  pursuant  to  Rule  1007(d),  and  on  such 
other  entities  as  the  court  may  direct. 

(2)  Hearing,  The  court  may  commence  a  final 
hearing  on  a  motion  for  authorization  to  use 
cash  collateral  no  earlier  than  15  days  after 
service  of  the  motion.  If  the  motion  so  requests, 
the  court  may  conduct  a  preliminary  hearing 
before  such  15  day  period  expires,  but  the  court 
may  authorize  the  use  of  only  that  amount  of 
cash  collateral  as  is  necessary  to  avoid  immedi- 
ate and  irreparable  harm  to  the  estate  pending 
a  final  hearing. 

(3)  Notice,  Notice  of  hearhig  pursuant  to  this 
subdivision  shall  be  given  to  the  parties  on 
whom  service  of  the  motion  is  required  by  para- 
graph (1)  of  this  subdivision  and  to  such  other 
entities  as  the  court  may  direct. 
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(c)  Obtaining  Credit 

(1)  Motion;  Service.  A  motion  for  authority  to 
obtain  credit  shall  be  made  in  accordance  with 
Rule  9014  and  shall  be  served  on  any  conunittee 
elected  pursuant  to  §  705  or  appointed  pursuant 
to  §  1102  of  the  Code  or  its  authorized  agent, 
or,  if  the  case  is  a  chapter  9  mimicipality  case 
or  a  chapter  11  reorganization  case  and  no  com- 
mittee of  unsecured  creditors  has  been  appoint- 
ed pursuant  to  §  1102,  on  the  creditors  included 
on  the  list  filed  pursuant  to  Rule  1007(d),  and 
on  such  other  entities  as  the  court  may  direct. 
The  motion  shall  be  accompanied  by  a  copy  of 
the  agreement. 

(2)  Hearing,  The  court  may  commence  a  final 
hearing  on  a  motion  for  authority  to  obtain 
credit  no  earlier  than  15  days  after  service  of 
the  motion.  If  the  motion  so  requests,  the  court 
may  conduct  a  hearing  before  such  15  day 
period  expires,  but  the  court  may  authorize  the 
obtaining  of  credit  only  to  the  extent  necessary 
to  avoid  immediate  and  irreparable  harm  to  the 
estate  pending  a  final  hearing. 

(3)  Notice,  Notice  of  hearing  pursuant  to  this 
subdivision  shall  be  given  to  the  parties  on 
whom  service  of  the  motion  is  required  by  para- 
graph (1)  of  this  subdivision  and  to  such  other 
entities  as  the  court  may  direct. 

(d)  Agreement  Relating  to  Relief  From  the  Automatic 

Stay,  Prohibiting  or  Conditioning  the  Use,  Sale, 
or  Lease  of  Property,  Providing  Adequate  Protec- 
tion, Use  of  Case  Collateral,  and  Obtaining  Credit 

(1)  Motion;  Service,  A  motion  for  approval  of 
an  agreement  (A)  to  provide  adequate  protec- 
tion, (B)  to  prohibit  or  condition  the  use,  sale, 
or  lease  of  property,  (C)  to  modify  or  terminate 
the  stay  provided  for  in  §  362,  (D)  to  use  cash 
collateral,  or  (E)  between  the  debtor  and  an 
entity  that  has  a  lien  or  interest  in  property  of 
the  estate  pursuant  to  which  the  entity  con- 
sents to  the  creation  of  a  lien  senior  or  equal  to 
the  entity's  lien  or  interest  in  such  property 
shall  be  served  on  any  committee  elected  pursu- 
ant to  !  705  or  appointed  pursuant  to  §  1102  of 
the  Code  or  its  authorized  agent,  or,  if  the  case 
is  a  chapter  9  mimicipality  case  or  a  chapter  11 
reorganization  case  and  no  committee  of  imse- 
cured  creditors  has  been  appointed  pursuant  to 
§  1102,  on  the  creditors  included  on  the  list 
filed  pursuant  to  Rule  1007(d),  and  on  such 
other  entities  as  the  court  may  direct.  The 
motion  shall  be  accompanied  by  a  copy  of  the 
agreement. 

(2)  Objection,  Notice  of  the  motion  and  the 
time  within  which  objections  may  be  filed  and 
served  on  the  debtor  in  possession  or  trustee 
shall  be  mailed  to  the  parties  on  whom  service 
is  required  by  paragraph  (1)  of  this  subdivision 
and  to  such  other  entities  as  the  court  may 
direct.  Unless  the  court  fixes  a  different  time, 
objections  may  be  filed  within  15  days  of  the 
mailing  of  notice. 

(3)  Disposition;  Hearing,  If  no  objection  is 
filed,  the  court  may  enter  an  order  approving 
or  disapproving  the  agreement  without  con- 
ducting a  hearing.  If  an  objection  is  filed  or  if 
the  court  determines  a  hearing  is  appropriate, 
the  court  shall  hold  a  hearing  on  no  less  than 
five  days*  notice  to  the  objector,  the  movant, 
the  parties  on  whom  service  is  required  by  para- 


graph (1)  of  this  subdivision  and  such  other  en- 
tities as  the  court  may  direct. 

(4)  Agreement  in  Settlement  of  Motion,  The 
court  may  direct  that  the  procedures  prescribed 
in  paragraphs  (1),  (2),  and  (3)  of  this  subdivi- 
sion shall  not  apply  and  the  agreement  may  be 
approved  without  further  notice  if  the  court  de- 
termines that  a  motion  made  pursuant  to  subdi- 
visions (a),  (b),  or  (c)  of  this  rule  was  sufficient 
to  afford  reasonable  notice  of  the  material  pro- 
visions of  the  agreement  and  opportunity  for  a 
hearing. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Abvisory  Committee  on  Rules— 1991 
Amendment 

Subdivision  (a)  is  expanded  to  include  a  request  to 
prohibit  or  condition  the  use,  sale,  or  lease  of  property 
as  is  necessary  to  provide  adequate  protection  of  a 
property  interest  pursuant  to  §  363(e)  of  the  Code. 

Notice  of  the  motion  for  relief  from  the  automatic 
stay  or  to  prohibit  or  condition  the  use,  sale,  or  lease 
of  property  must  be  served  on  the  entities  entitled  to 
receive  notice  of  a  motion  to  approve  an  agreement 
pursuant  to  subdivision  (d).  If  the  movant  and  the  ad- 
verse party  agree  to  settle  the  motion  and  the  terms  of 
the  agreement  do  not  materially  differ  from  the  terms 
set  forth  in  the  movant's  motion  papers,  the  court 
may  approve  the  agreement  without  further  notice 
pursuant  to  subdivision  (d)(4). 

Subdivision  (a)(2)  is  deleted  as  unnecessary  because 
of  §  362(e)  of  the  Code. 

Subdivisions  (5)(i),  icXl),  and  (d)(i)  are  amended  to 
require  service  on  committees  that  are  elected  in  chap- 
ter 7  cases.  Service  on  committees  of  retired  employees 
appointed  imder  §  1114  of  the  Code  is  not  required. 
These  subdivisions  are  amended  further  to  clarify 
that,  in  the  absence  of  a  creditors'  committee,  service 
on  the  creditors  included  on  the  list  filed  pursuant  to 
Rule  1007(d)  is  required  only  in  chapter  9  and  chapter 
11  cases.  The  other  amendments  to  subdivision  (d)(1) 
are  for  consistency  of  style  and  are  not  substantive. 

Subdivision  (dK4)  is  added  to  avoid  the  necessity  of 
further  notice  and  delay  for  the  approval  of  an  agree- 
ment in  settlement  of  a  motion  for  relief  from  an 
automatic  stay,  to  prohibit  or  condition  the  use,  sale, 
or  lease  of  property,  for  use  of  cash  collateral,  or  for 
authority  to  obtain  credit  if  the  entities  entitled  to 
notice  have  already  received  sufficient  notice  of  the 
scope  of  the  proposed  agreement  in  the  motion  papers 
and  have  had  an  opportimity  to  be  heard.  For  exam- 
ple, if  a  trustee  makes  a  motion  to  use  cash  collateral 
and  proposes  in  the  original  motion  papers  to  provide 
adequate  protection  of  the  interest  of  the  secured 
party  by  granting  a  lien  on  certain  equipment,  and  the 
secured  creditor  subsequently  agrees  to  terms  that  are 
within  the  scope  of  those  proposed  in  the  motion,  the 
court  may  enter  an  order  approving  the  agreement 
without  further  notice  if  the  entities  that  received  the 
original  motion  papers  have  had  a  reasonable  opportu- 
nity to  object  to  the  granting  of  the  motion  to  use 
cash  collateral. 

If  the  motion  papers  served  under  subdivision  (a), 
(b),  or  (c)  do  not  afford  notice  sufficient  to  inform  the 
recipients  of  the  material  provisions  of  the  proposed 
agreement  and  opportunity  for  a  hearing,  approval  of 
the  settlement  agreement  may  not  be  obtained  unless 
the  procedural  requirements  of  subdivision  (d)(1), 
(d)(2),  and  (d)(3)  are  satisfied.  If  the  15  day  period  for 
filing  objections  to  the  approval  of  the  settlement 
agreement  is  too  long  under  the  particular  circum- 
stances of  the  case,  the  court  may  shorten  the  time  for 
cause  imder  Rule  9006(c)(1). 
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Rule  4003.  Exemptions 

(a)  Claim  of  Exemptions 

A  debtor  shall  list  the  property  claimed  as 
exempt  under  §  522  of  the  Code  on  the  sched- 
ule of  assets  required  to  be  filed  by  Rule  1007. 
If  the  debtor  fsdls  to  claim  exemptions  or  file 
the  schedule  within  the  time  specified  in  Rule 
1007,  a  dependent  of  the  debtor  may  file  the 
list  within  30  days  thereafter. 

(b)  Objections  to  Claim  of  Exemptions 

The  trustee  or  any  creditor  may  file  objec- 
tions to  the  list  of  property  claimed  as  exempt 
within  30  days  after  the  conclusion  of  the  meet- 
ing of  creditors  held  pursuant  to  Rule  2003(a) 
or  the  filing  of  any  amendment  to  the  list  or 
supplemental  schedules  unless,  within  such 
period,  further  time  is  granted  by  the  court. 
Copies  of  the  objections  shall  be  delivered  or 
mailed  to  the  trustee  and  to  the  person  filing 
the  list  and  the  attorney  for  such  person. 

(c)  Burden  of  Proof 

In  any  hearing  imder  this  rule,  the  objecting 
party  has  the  burden  of  proving  that  the  ex- 
emptions are  not  properly  claimed.  After  hear- 
ing on  notice,  the  court  shall  determine  the 
issues  presented  by  the  objections. 

(d)  Avoidance  by  Debtor  of  Transfers  of  Exempt 
Property 

A  proceeding  by  the  debtor  to  avoid  a  lien  or 
other  transfer  of  property  exempt  imder 
§  522(f)  of  the  Code  shall  be  by  motion  in  ac- 
cordance with  Rule  9014. 

(As  amended  Apr.  30, 1991,  eff .  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

Subdivision  (b)  is  amended  to  facilitate  the  filing  of 
objections  to  exemptions  claimed  on  a  supplemental 
schedule  filed  under  Rule  1007(h). 

Rule  4004.  Grant  or  Denial  of  Discharge 

(a)  Time  for  Filing  Complaint  Objecting  to  Discharge; 

Notice  of  Time  Fixed 

In  a  chapter  7  liquidation  case  a  complaint 
objecting  to  the  debtor's  discharge  imder 
§  727(a)  of  the  Code  shall  be  filed  not  later 
than  60  days  following  the  first  date  set  for  the 
meeting  of  creditors  held  pursuant  to  §  341(a). 
In  a  chapter  11  reorganization  case,  such  com- 
plaint shall  be  filed  not  later  than  the  first  date 
set  for  the  hearing  on  confirmation.  Not  less 
than  25  days  notice  of  the  time  so  fixed  shall  be 
given  to  the  United  States  trustee  and  all  credi- 
tors as  provided  in  Rule  2002(f)  and  (k)  and  to 
the  trustee  and  the  trustee's  attorney. 

(b)  Extension  of  Time 

On  motion  of  any  party  in  interest,  after 
hearing  on  notice,  the  court  may  extend  for 
cause  the  time  for  filing  a  complaint  objecting 
to  discharge.  The  motion  shall  be  made  before 
such  time  has  expired. 

(c)  Grant  of  Discharge 

In  a  chapter  7  case,  on  expiration  of  the  time 
fixed  for  filing  a  complaint  objecting  to  dis- 
charge and  the  time  fixed  for  f Uing  a  motion  to 
dismiss  the  case  pursuant  to  Rule  1017(e),  the 


court  shall  forthwith  grant  the  discharge 
imless  (1)  the  debtor  is  not  an  individual,  (2)  a 
complaint  objecting  to  the  discharge  has  been 
filed,  (3)  the  debtor  has  filed  a  waiver  under 
§  727(a)(10),  or  (4)  a  motion  to  dismiss  the  case 
under  Rule  1017(e)  is  pending.  Notwithstanding 
the  foregoing,  on  motion  of  the  debtor,  the 
court  may  defer  the  entry  of  an  order  granting 
a  discharge  for  30  days  and,  on  motion  within 
such  period,  the  court  may  defer  entry  of  the 
order  to  a  date  certain. 

(d)  Applicability  of  Rules  in  Part  VII 

A  proceeding  commenced  by  a  complaint  ob- 
jecting to  discharge  is  governed  by  Part  VII  of 
these  rules. 

(e)  Order  of  Discharge 

An  order  of  discharge  shall  conform  to  the 
appropriate  Official  Form. 

(f)  Registration  in  Other  Districts 

An  order  of  discharge  that  has  become  final 
may  be  registered  in  any  other  district  by  filing 
a  certified  copy  of  the  order  in  the  office  of  the 
clerk  of  that  district.  When  so  registered  the 
order  of  discharge  shall  have  the  same  effect  as 
an  order  of  the  court  of  the  district  where  reg- 
istered. 

(g)  Notice  of  Discharge 

The  clerk  shall  promptly  mail  a  copy  of  the 
final  order  of  discharge  to  those  specified  in 
subdivision  (a)  of  this  rule. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

This  rule  is  amended  to  conform  to  §  727(c)  which 
gives  the  United  States  trustee  the  right  to  object  to 
discharge.  This  amendment  is  derived  from  Rule 
X-1008(a)(l)  and  is  consistent  with  Rule  2002.  The 
amendment  to  subdivision  (c)  is  to  prevent  a  timely 
motion  to  dismiss  a  chapter  7  case  for  substantial 
abuse  from  becoming  moot  merely  because  a  discharge 
order  has  been  entered.  Reference  to  the  Official 
Form  number  in  subdivision  (e)  is  deleted  in  anticipa- 
tion of  futiu-e  revision  and  renumbering  of  the  Official 
Forms. 

Rule  4007.  Determination  of  Dischargeability  of  a 
Debt 

(a)  Persons  Entitled  To  File  Complaint 

A  debtor  or  any  creditor  may  file  a  complaint 
to  obtain  a  determination  of  the  dischargeabi- 
lity of  any  debt. 

(b)  Time  for  Commencing  Proceeding  Other  Than 
Under  §  523(c)  of  the  Code 

A  complaint  other  than  imder  §  523(c)  may  be 
filed  at  any  time.  A  case  may  be  reopened  with- 
out payment  of  an  additional  filing  fee  for  the 
purpose  of  filing  a  complaint  to  obtain  a  deter- 
mination under  this  rule. 

(c)  Time  for  Filing  Complaint  Under  §  523(c)  in 
Chapter  7  Liquidation,  Chapter  11  Reorganiza- 
tion, and  Chapter  12  Family  Farmer's  Debt  Ad- 
justment Cases;  Notice  of  Time  Fixed 

A  complaint  to  determine  the  dischargeability 
of  any  debt  pursuant  to  §  523(c)  of  the  Code 
shall  be  filed  not  later  than  60  days  following 
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the  first  date  set  for  the  meeting  of  creditors 
held  pursuant  to  §  341(a).  The  court  shall  give 
all  creditors  not  less  than  30  days  notice  of  the 
time  so  fixed  in  the  manner  provided  in  Rule 
2002.  On  motion  of  any  party  in  interest,  after 
hearing  on  notice,  the  court  may  for  cause 
extend  the  time  fixed  under  this  subdivision. 
The  motion  shall  be  made  before  the  time  has 
expired. 

(d)  Time  for  Filing  Complaint  Under  §  523(c)  in 
Chapter  13  Individual's  Debt  Adtjustment  Cases; 
Notice  of  Time  Fixed 

On  motion  by  a  debtor  for  a  discharge  imder 
§  1328(b),  the  court  shall  enter  an  order  fixing  a 
time  for  the  filing  of  a  complaint  to  determine 
the  dischargeability  of  any  debt  pursuant  to 
§  523(c)  and  shall  give  not  less  than  30  days 
notice  of  the  time  fixed  to  all  creditors  in  the 
manner  provided  in  Rule  2002.  On  motion  of 
any  party  in  interest  after  hearing  on  notice 
the  court  may  for  cause  extend  the  time  fixed 
xmder  this  subdivision.  The  motion  shall  be 
made  before  the  time  has  expired. 

(e)  Applicability  of  Rules  in  Part  VII 

A  proceeding  commenced  by  a  complaint  filed 
under  this  rule  is  governed  by  Part  VII  of  these 
rules. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

Subdivision  (a)  is  amended  to  delete  the  words 
"with  the  court"  as  unnecessary.  See  Rules  5005(a) 
and  9001(3). 

Subdirnsion  (c)  is  amended  to  apply  in  chapter  12 
cases  the  same  time  period  that  applies  in  chapter  7 
and  11  cases  for  filing  a  complaint  under  §  523(c)  of 
the  Code  to  determine  dischargeability  of  certain 
debts.  Under  §  1228(a)  of  the  Code,  a  chapter  12  dis- 
charge does  not  discharge  the  debts  specified  in 
§  523(a)  of  the  Code. 

Rule  4008.  Discharge  and  Reaffirmation  Hearing 

Not  more  than  30  days  following  the  entry  of 
an  order  granting  or  denying  a  discharge,  or 
confirming  a  plan  in  a  chapter  11  reorganiza- 
tion case  concerning  an  individual  debtor  and 
on  not  less  than  10  days  notice  to  the  debtor 
and  the  trustee,  the  court  may  hold  a  hearing 
as  provided  in  §  524(d)  of  the  Code.  A  motion 
by  the  debtor  for  approval  of  a  reaffirmation 
agreement  shall  be  filed  before  or  at  the  hear- 
ing. 
(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

This  rule  is  changed  to  conform  to  §  524(d)  of  the 
Code  as  amended  in  1986.  A  hearing  under  §  524(d)  is 
not  mandatory  unless  the  debtor  desires  to  enter  into 
a  reaffirmation  agreement. 

PART  V— COURTS  AND  CLERKS 
Rule  5001.  Courts  and  Clerks'  Offices 
(a)  Courts  Always  Open 

The  courts  shall  be  deemed  always  open  for 
the  purpose  of  filing  any  pleading  or  other 
proper  paper,  issuing  and  returning  process, 
and  filing,  making,  or  entering  motions,  orders 
and  rules. 


(b)  Trials  and  Hearings;  Orders  in  Chambers 

All  trials  and  hearings  shall  be  conducted  in 
open  court  and  so  far  as  convenient  in  a  regular 
court  room.  All  other  acts  or  proceedings  may 
be  done  or  conducted  by  a  Judge  in  chambers 
and  at  any  place  either  within  or  without  the 
district;  but  no  hearing,  other  than  one  ex 
parte,  shall  be  conducted  outside  the  district 
without  the  consent  of  all  parties  affected 
thereby. 

(c)  Clerk's  Office 

The  clerk's  office  with  the  clerk  or  a  deputy 
in  attendance  shall  be  open  during  business 
hours  on  all  days  except  Saturdays,  Sundays 
and  the  legal  holidays  listed  in  Rule  9006(a). 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

Subdivision  (c)  is  amended  to  refer  to  Rule  9006(a) 
for  a  list  of  legal  holidays.  Reference  to  P.R.Civ.P.  is 
not  necessary  for  this  purpose. 

Rule  5002.  Restrictions  on  Approval  of  Appointments 

(a)  Approval  of  Appointment  of  Relatives  Prohibited 

The  appointment  of  an  individual  as  a  trustee 
or  examiner  pursuant  to  §  1104  of  the  Code 
shall  not  be  approved  by  the  court  if  the  indi- 
vidual is  a  relative  of  the  bankruptcy  judge  ap- 
proving the  appointment  or  the  United  States 
trustee  in  the  region  in  which  the  case  is  pend- 
ing. The  employment  of  an  individual  as  an  at- 
torney, accountant,  appraiser,  auctioneer,  or 
other  professional  person  pursuant  to  §§327, 
1103,  or  1114  shall  not  be  approved  by  the  court 
if  the  individual  is  a  relative  of  the  banloniptcy 
judge  approving  the  employment.  The  employ- 
ment of  an  individual  as  attorney,  accountant, 
appraiser,  auctioneer,  or  other  professional 
person  pursuant  to  §§  327,  1103,  or  1114  may  be 
approved  by  the  court  if  the  individual  is  a  rela- 
tive of  the  United  States  trustee  in  the  region 
in  which  the  case  is  pending,  unless  the  court 
finds  that  the  relationship  with  the  United 
States  trustee  renders  the  emplosmaent  improp- 
er under  the  circumstances  of  the  case.  When- 
ever under  this  subdivision  an  individual  may 
not  be  approved  for  appointment  or  employ- 
ment, the  individual's  firm,  partnership,  corpo- 
ration, or  any  other  form  of  business  associa- 
tion or  relationship,  and  all  members,  associ- 
ates and  professional  employees  thereof  also 
may  not  be  approved  for  appointment  or  em- 
ployment. 

(b)  Judicial  Determination  That  Approval  of  Appoint- 

ment or  Employment  Is  Improper 

A  bankruptcy  judge  may  not  approve  the  ap- 
pointment of  a  person  as  a  trustee  or  examiner 
pursuant  to  §  1104  of  the  Code  or  approve  the 
employment  of  a  person  as  an  attorney,  ac- 
countant, appraiser,  auctioneer,  or  other  pro- 
fessional person  pursuant  to  §§327,  1103,  or 
1114  of  the  Code  if  that  person  is  or  has  been 
so  connected  with  such  judge  or  the  United 
States  trustee  as  to  render  the  appointment  or 
employment  improper. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 
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Notes  op  Advisory  Committee  on  Rules— 1991 
Amendment 

The  1986  amendments  to  the  Code  provide  that  the 
United  States  trustee  shall  appoint  trustees  in  chapter 
7,  chapter  12,  and  chapter  13  cases  without  the  neces- 
sity of  court  approval.  This  rule  is  not  intended  to 
apply  to  the  appointment  of  trustees  in  those  cases  be- 
cause it  would  be  inappropriate  for  a  court  rule  to  re- 
strict in  advance  the  exercise  of  discretion  by  the  exec- 
utive branch.  See  Committee  Note  to  Rule  2009. 

In  chapter  11  cases,  a  trustee  or  examiner  is  appoint- 
ed by  the  United  States  trustee  after  consultation 
with  parties  in  interest  and  subject  to  court  approval. 
Subdivision  (a),  as  amended,  prohibits  the  approval  of 
the  appointment  of  an  individual  as  a  trustee  or  exam- 
iner if  the  person  is  a  relative  of  the  United  States 
trustee  making  the  appointment  or  the  bankruptcy 
judge  approving  the  appointment. 

The  United  States  trustee  neither  appoints  nor  ap- 
proves the  employment  of  professional  persons  em- 
ployed pursuant  to  §§  327,  1103,  or  1114  of  the  Code. 
Therefore,  subdivision  (a)  is  not  a  prohibition  against 
judicial  approval  of  employment  of  a  professional 
person  who  is  a  relative  of  the  United  States  trustee. 
However,  the  United  States  trustee  monitors  applica- 
tions for  compensation  and  reimbursement  of  ex- 
penses and  may  raise,  appear  and  be  heard  on  issues  in 
the  case.  E^mployment  of  relatives  of  the  United  States 
trustee  may  be  approved  imless  the  court  finds,  after 
considering  the  relationship  and  the  particular  cir- 
cumstances of  the  case,  that  the  relationship  would 
cause  the  employment  to  be  improper.  As  used  in  this 
rule,  "improper**  includes  the  appearance  of  impropri- 
ety. 

United  States  trustee  is  defined  to  include  a  designee 
or  assistant  United  States  trustee.  See  Rule  9001. 
Therefore,  subdivision  (a)  is  applicable  if  the  person 
appointed  as  trustee  or  examiner  or  the  professional 
to  be  employed  is  a  relative  of  a  designee  of  the  United 
States  trustee  or  any  assistant  United  States  trustee  in 
the  region  in  which  the  case  is  pending. 

This  rule  is  not  exclusive  of  other  laws  or  rules  regu- 
lating ethical  conduct.  See,  e.g.,  28  CFR  §  45.735-5. 

Rule  5005.  Filing  and  Transmittal  of  Papers 

(a)  Filing 

The  lists,  schedules,  statements,  proofs  of 
claim  or  interest,  complaints,  motions,  applica- 
tions, objections  and  other  papers  required  to 
be  filed  by  these  rules,  except  as  provided  in  28 
U.S.C.  §  1409,  shall  be  filed  with  the  clerk  in 
the  district  where  the  case  under  the  Code  is 
pending.  The  judge  of  that  court  may  permit 
the  papers  to  be  filed  with  the  judge,  in  which 
event  the  filing  date  shall  be  noted  thereon, 
and  they  shall  be  forthwith  transmitted  to  the 
clerk. 

(b)  Transmittal  to  the  United  States  Trustee 

(1)  The  complaints,  motions,  applications,  ob- 
jections and  other  papers  required  to  be  trans- 
mitted to  the  United  States  trustee  by  these 
rules  shall  be  mailed  or  delivered  to  an  office  of 
the  United  States  trustee,  or  to  another  place 
designated  by  the  United  States  trustee,  in  the 
district  where  the  case  under  the  Code  is  pend- 
ing. 

(2)  The  entity,  other  than  the  clerk,  transmit- 
thig  a  paper  to  the  United  States  trustee  shall 
promptly  file  as  proof  of  such  transmittal  a 
verified  statement  Identifying  the  paper  and 
stating  the  date  on  which  it  was  transmitted  to 
the  United  States  trustee. 

(3)  Nothing  in  these  rules  shall  require  the 
clerk  to  transmit  any  paper  to  the  United 
States  trustee  if  the  United  States  trustee  re- 


quests in  writing  that  the  paper  not  be  trans- 
mitted. 

(c)  Error  in  Filing  or  Transmittal 

A  paper  intended  to  be  filed  with  the  clerk 
but  erroneously  delivered  to  the  United  States 
trustee,  the  trustee,  the  attorney  for  the  trust- 
ee, a  bankruptcy  judge,  a  district  judge,  or  the 
clerk  of  the  district  court  shall,  after  the  date 
of  its  receipt  has  been  noted  thereon,  be  trans- 
mitted forthwith  to  the  clerk  of  the  bankruptcy 
court.  A  paper  intended  to  be  transmitted  to 
the  United  States  trustee  but  erroneously  deliv- 
ered to  the  clerk,  the  trustee,  the  attorney  for 
the  trustee,  a  bankruptcy  judge,  or  the  clerk  of 
the  district  court  shall,  after  the  date  of  its  re- 
ceipt has  been  noted  thereon,  be  transmitted 
forthwith  to  the  United  States  trustee.  In  the 
interest  of  justice,  the  court  may  order  that  a 
paper  erroneously  delivered  shall  be  deemed 
filed  with  the  clerk  or  transmitted  to  the 
United  States  trustee  as  of  the  date  of  its  origi- 
nal delivery. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

SubdivUion  (6)(i)  is  nexible  in  that  it  permits  the 
United  States  trustee  to  designate  a  place  or  places  for 
receiving  papers  within  the  district  in  which  the  case 
is  pending.  Transmittal  of  papers  to  the  United  States 
trustee  may  be  accomplished  by  mail  or  delivery,  in- 
cluding delivery  by  courier,  and  the  technical  require- 
ments for  service  of  process  are  not  applicable.  Al- 
though papers  relating  to  a  proceeding  commenced  in 
another  district  pursuant  to  28  U.S.C.  §  1409  must  be 
filed  with  the  clerk  in  that  district,  the  papers  re- 
quired to  be  transmitted  to  the  United  States  trustee 
must  be  mailed  or  delivered  to  the  United  States  trust- 
ee in  the  district  in  which  the  case  imder  the  Code  is 
pending.  The  United  States  trustee  in  the  district  in 
which  the  case  is  pending  monitors  the  progress  of  the 
case  and  should  be  informed  of  all  developments  in 
the  case  wherever  the  developments  take  place. 

Subdivision  (bX2)  requires  that  proof  of  transmittal 
to  the  United  States  trustee  be  f  Ued  with  the  clerk.  If 
papers  are  served  on  the  United  States  trustee  by  mail 
or  otherwise,  the  filing  of  proof  of  service  would  satis- 
fy the  requirements  of  this  subdivision.  This  require- 
ment enables  the  court  to  assure  that  papers  are  actu- 
ally transmitted  to  the  United  States  trustee  in  com- 
pliance with  the  rules.  When  the  rules  require  that  a 
paper  be  transmitted  to  the  United  States  trustee  and 
proof  of  transmittal  has  not  been  filed  with  the  clerk, 
the  court  should  not  schedule  a  hearing  or  should 
take  other  appropriate  action  to  assure  that  the  paper 
is  transmitted  to  the  United  States  trustee.  The  fUing 
of  the  verified  statement  with  the  clerk  also  enables 
other  parties  in  interest  to  determine  whether  a  paper 
has  been  transmitted  to  the  United  States  trustee. 

Subdivision  (bX3)  is  designed  to  relieve  the  clerk  of 
any  obligation  under  these  rules  to  transmit  any  paper 
to  the  United  States  trustee  if  the  United  States  trust- 
ee does  not  wish  to  receive  it. 

Subditnsion  (c)  is  amended  to  include  the  erroneous 
delivery  of  papers  intended  to  be  transmitted  to  the 
United  States  trustee. 

Rule  5006.  Certification  of  Copies  of  Papers 

The  clerk  shall  issue  a  certified  copy  of  the 
record  of  any  proceeding  In  a  case  imder  the 
Code  or  of  any  paper  filed  with  the  clerk  on 
payment  of  any  prescribed  fee. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 
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Rule  5007.  Record  of  Proceedings  and  Transcripts 

(a)  Filing  of  Record  or  Transcript 

The  reporter  or  operator  of  a  recording  device 
shall  certify  the  original  notes  of  testimony, 
tape  recording,  or  other  original  record  of  the 
proceeding  and  promptly  file  them  with  the 
clerk.  The  person  preparing  any  transcript 
shall  promptly  file  a  certified  copy. 

(b)  Transcript  Fees 

The  fees  for  copies  of  transcripts  shall  be 
charged  at  rates  prescribed  by  the  Judicial  Con- 
ference of  the  United  States.  No  fee  may  be 
charged  for  the  certified  copy  filed  with  the 
clerk. 

(c)  Admissibility  of  Record  in  Evidence 

A  certified  sound  recording  or  a  transcript  of 
a  proceeding  shall  be  admissible  as  prima  facie 
evidence  to  establish  the  record. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1,  1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

The  words  "with  the  clerk"  in  the  final  sentence  of 
subdivision  (a)  are  deleted  as  unnecessary.  See  Rules 
5005(a)  and  9001(3). 

[Rule  5008.  Funds  of  the  Estate]  (Abrogated  Apr.  30, 
1991,  eff.  Aug.  1, 1991) 

Notes  of  Advisory  Committee  on  Rules 

This  rule  is  abrogated  in  view  of  the  amendments  to 
§  345(b)  of  the  Code  and  the  role  of  the  United  States 
trustee  in  approving  bonds  and  supervising  trustees. 

Rule  5009.  Closing  Chapter  7  Liquidation,  Chapter  12 
Family  Farmer's  Debt  Adjustment,  and  Chapter 
13  Individual's  Debt  Adjustment  Cases 

If  in  a  chapter  7,  chapter  12,  or  chapter  13 
case  the  trustee  has  filed  a  final  report  and 
final  account  and  has  certified  that  the  estate 
has  been  fully  administered,  and  if  within  30 
days  no  objection  has  been  filed  by  the  United 
States  trustee  or  a  party  in  interest,  there  shall 
be  a  presumption  that  the  estate  has  been  fully 
administered. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1,  1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendisent 

The  final  report  and  account  of  the  trustee  is  re- 
quired to  be  filed  with  the  court  and  the  United  States 
trustee  under  §§704(9),  1202(b)(1).  and  1302(b)(1)  of 
the  Code.  This  amendment  facilitates  the  United 
States  trustee's  performance  of  statutory  duties  to  su- 
pervise trustees  and  administer  cases  under  chapters  7, 
12,  and  13  piursuant  to  28  U.S.C.  §  586.  In  the  absence 
of  a  timely  objection  by  the  United  States  trustee  or  a 
party  in  interest,  the  court  may  discharge  the  trustee 
and  close  the  case  pursuant  to  §  350(a)  without  the 
need  to  review  the  final  report  and  account  or  to  de- 
termine the  merits  of  the  trustee's  certification  that 
the  estate  has  been  fully  administered. 

Rule  3022  governs  the  closing  of  chapter  11  cases. 

Rule  5010.  Reopening  Cases 

A  case  may  be  reopened  on  motion  of  the 
debtor  or  other  party  in  interest  pursuant  to 
§  350(b)  of  the  Code.  In  a  chapter  7,  12,  or  13 


case  a  trustee  shaU  not  be  appointed  by  the 
United  States  trustee  unless  the  court  deter- 
mines that  a  trustee  is  not  necessary  to  protect 
the  interests  of  creditors  and  the  debtor  or  to 
insure  efficient  administration  of  the  case. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

This  rule  is  amended  to  conform  to  the  1986  amend- 
ments to  the  Code  that  give  the  United  States  trustee 
the  duty  to  appoint  trustees  in  chapter  7,  12  and  13 
causes.  See  §§701,  702(d),  1202(a),  and  1302(a)  of  the 
Code.  In  most  reopened  cases,  a  trustee  is  not  needed 
because  there  are  no  assets  to  be  administered.  There- 
fore, in  the  interest  of  judicial  economy,  this  rule  is 
amended  so  that  a  motion  will  not  be  necessary  unless 
the  United  States  trustee  or  a  party  in  interest  seelLs 
the  appointment  of  a  trustee  in  the  reopened  case. 

Rule  5011.  Withdrawal  and  Abstention  from  Hearing 
a  Proceeding 

(a)  Withdrawal 

A  motion  for  withdrawal  of  a  case  or  proceed- 
ing shall  be  heard  by  a  district  judge. 

(b)  Abstention  From  Hearing  a  Proceeding 

A  motion  for  abstention  pursuant  to  28  U.S.C. 
§  1334(c)  shall  be  governed  by  Rule  9014  and 
shall  be  served  on  the  parties  to  the  proceeding. 

(c)  Effect  of  Filing  of  Motion  for  Withdrawal  or  Ab- 

stention 

The  filing  of  a  motion  for  withdrawal  of  a 
case  or  proceeding  or  for  abstention  pursuant 
to  28  U.S.C.  §  1334(c)  shall  not  stay  the  admin- 
istration of  the  case  or  any  proceeding  therein 
before  the  bankruptcy  judge  except  that  the 
bankruptcy  judge  may  stay,  on  such  terms  and 
conditions  as  are  proper,  proceedings  pending 
disposition  of  the  motion.  A  motion  for  a  stay 
ordinarily  shall  be  presented  first  to  the  bank- 
ruptcy judge.  A  motion  for  a  stay  or  relief  from 
a  stay  filed  in  the  district  court  shall  state  why 
it  has  not  been  presented  to  or  obtained  from 
the  bankruptcy  judge.  Relief  granted  by  the 
district  judge  shall  be  on  such  terms  and  condi- 
tions as  the  judge  deems  proper. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 

Notes  of  Advisory  Cobimittee  on  Rules— 1991 
Amendbsent 

Subdivision  (6)  is  amended  to  delete  the  restriction 
that  limits  the  role  of  the  bankruptcy  court  to  the 
filing  of  a  report  and  recommendation  for  disposition 
of  a  motion  for  abstention  under  28  U.S.C. 
§  1334(c)(2).  This  amendment  is  consistent  with 
§  309(b)  of  the  Judicial  Improvements  Act  of  1990 
which  amended  §  1334(c)(2)  so  that  it  allows  an  appeal 
to  the  district  court  of  a  banltruptcy  court's  order  de- 
termining an  abstention  motion.  This  subdivision  is 
also  amended  to  clarify  that  the  motion  is  a  contested 
matter  governed  by  Rule  9014  and  that  it  must  be 
served  on  all  parties  to  the  proceeding  which  is  the 
subject  of  the  motion. 
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PART  VI— COLLECTION  AND 
LIQUIDATION  OF  THE  ESTATE 

Rule  6002.  Accounting  by  Prior  Custodian  of  Proper- 
ty of  the  Estate 

(a)  Accounting  Required 

Any  custodian  required  by  the  Code  to  deliver 
property  in  the  custodian's  possession  or  con- 
trol to  the  trustee  shall  promptly  file  and  trans- 
mit to  the  United  States  trustee  a  report  and 
account  with  respect  to  the  property  of  the 
estate  and  the  administration  thereof. 

(b)  Examination  of  Administration 

On  the  filing  and  transmittal  of  the  report 
and  accoimt  required  by  subdivision  (a)  of  this 
rule  and  after  an  examination  has  been  made 
into  the  superseded  administration,  after  hear- 
ing on  notice  the  court  shall  determine  the  pro- 
priety of  the  administration,  including  the  rea- 
sonableness of  all  disbursements. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

This  rule  is  amended  to  enable  the  United  States 
trustee  to  review,  object  to,  or  to  otherwise  be  heard 
regarding  the  custodian's  report  and  accounting.  See 
§§  307  and  543  of  the  Code. 

[Rule  6003.  Disbursement  of  Money  of  the  Estate] 
(Abrogated  Apr.  30, 1991,  eff.  Aug.  1, 1991) 

Notes  of  Advisory  Committee  on  Rules 

This  rule  is  abrogated  in  view  of  the  role  of  the 
United  States  trustee  in  supervising  trustees.  Use  of 
estate  funds  by  a  trustee  or  debtor  in  possession  is  gov- 
erned by  §  363  of  the  Code. 

Rule  6004.  Use,  Sale  or  Lease  of  Property 

(a)  Notice  of  Proposed  Use,  Sale,  or  Lease  of  Prop- 
erty 

Notice  of  a  proposed  use,  sale,  or  lease  of 
property,  other  than  cash  collateral,  not  in  the 
ordinary  course  of  business  shall  be  given  pur- 
suant to  Rule  2002(a)(2),  (c)(1),  (i),  and  (k)  and, 
if  applicable,  in  accordance  with  §  363(b)(2)  of 
the  Code. 

(b)  Objection  to  Proposal 

Except  as  provided  in  subdivisions  (c)  and  (d) 
of  this  rule,  an  objection  to  a  proposed  use, 
sale,  or  lease  of  property  shall  be  filed  and 
served  not  less  than  five  days  before  the  date 
set  for  the  proposed  action  or  within  the  time 
fixed  by  the  court.  An  objection  to  the  pro- 
posed use,  sale,  or  lease  of  property  is  governed 
by  Rule  9014. 

(c)  Sale  Free  and  Clear  of  Liens  and  Other  Interests 
A  motion  for  authority  to  sell  property  free 

and  clear  of  liens  or  other  interests  shall  be 
made  in  accordance  with  Rule  9014  and  shall  be 
served  on  the  parties  who  have  liens  or  other 
interests  in  the  property  to  be  sold.  The  notice 
required  by  subdivision  (a)  of  this  rule  shall  in- 
clude the  date  of  the  hearing  on  the  motion 
and  the  time  within  which  objections  may  be 
filed  and  served  on  the  debtor  in  possession  or 
trustee. 


(d)  Sale  of  Property  Under  $2,500 

Notwithstanding  subdivision  (a)  of  this  rule, 
when  all  of  the  nonexempt  property  of  the 
estate  has  an  aggregate  gross  value  less  than 
$2,500,  it  shall  be  sufficient  to  give  a  general 
notice  of  intent  to  sell  such  property  other 
than  in  the  ordinary  course  of  business  to  all 
creditors,  indenture  trustees,  committees  ap- 
pointed or  elected  pursuant  to  the  Code,  the 
United  States  trustee  and  other  persons  as  the 
court  may  direct.  An  objection  to  any  such  sale 
may  be  filed  and  served  by  a  party  in  interest 
within  15  days  of  the  mailing  of  the  notice,  or 
within  the  time  fixed  by  the  court.  An  objec- 
tion is  governed  by  Rule  9014. 

(e)  Hearing 

If  a  timely  objection  is  made  pursuant  to  sub- 
division (b)  or  (d)  of  this  rule,  the  date  of  the 
hearing  thereon  may  be  set  in  the  notice  given 
pursuant  to  subdivision  (a)  of  this  rule. 

(f)  Conduct  of  Sale  Not  in  the  Ordinary  Course  of 

Business 

(1)  Public  or  Private  Sale,  All  sales  not  in  the 
ordinary  course  of  business  may  be  by  private 
sale  or  by  public  auction.  Unless  it  is  impracti- 
cable, an  itemized  statement  of  the  property 
sold,  the  name  of  each  purchaser,  and  the  price 
received  for  each  item  or  lot  or  for  the  property 
as  a  whole  if  sold  in  bulk  shall  be  filed  on  com- 
pletion of  a  sale.  If  the  property  is  sold  by  an 
auctioneer,  the  auctioneer  shall  file  the  state- 
ment, transmit  a  copy  thereof  to  the  United 
States  trustee,  and  furnish  a  copy  to  the  trust- 
ee, debtor  in  possession,  or  chapter  13  debtor.  If 
the  property  is  not  sold  by  an  auctioneer,  the 
trustee,  debtor  in  possession,  or  chapter  13 
debtor  shall  file  the  statement  and  transmit  a 
copy  thereof  to  the  United  States  trustee. 

(2)  Execution  of  Instruments,  After  a  sale  in 
accordance  with  this  rule  the  debtor,  the  trust- 
ee, or  debtor  in  possession,  as  the  case  may  be, 
shall  execute  any  instrument  necessary  or  or- 
dered by  the  court  to  effectuate  the  transfer  to 
the  purchaser. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

This  rule  is  amended  to  provide  notice  to  the  United 
States  trustee  of  a  proposed  use,  sale  or  lease  of  prop- 
erty not  in  the  ordinary  course  of  business.  See  Rule 
2002(k).  Subdivision  (f)(1)  is  amended  to  enable  the 
United  States  trustee  to  monitor  the  progress  of  the 
case  in  accordance  with  28  U.S.C.  §  686(a)(3)(G). 

The  words  "with  the  clerk"  in  subdivision  (f)(1)  are 
deleted  as  unnecessary.  See  Rules  5005(a)  and  9001(3). 

Rule  6005.  Appraisers  and  Auctioneers 

The  order  of  the  court  approving  the  employ- 
ment of  an  appraiser  or  auctioneer  shall  fix  the 
amount  or  rate  of  compensation.  No  officer  or 
employee  of  the  Judicial  Branch  of  the  United 
States  or  the  United  States  Department  of  Jus- 
tice shall  be  eligible  to  act  as  appraiser  or  auc- 
tioneer. No  residence  or  licensing  requirement 
shall  disqualify  an  appraiser  or  auctioneer  from 
employment. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 
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Rule  6006.  Assumption,  Rejection  and  Assignment  of 
Executory  Contracts  and  Unexpired  Leases 

(a)  Proceeding  To  Assume,  Reject,  or  Assign 

A  proceeding  to  assume,  reject,  or  assign  an 
executory  contract  or  unexpired  lease,  other 
than  as  part  of  a  plan,  is  governed  by  Rule 
9014. 

(b)  Proceeding  To  Require  Trustee  To  Act 

A  proceeding  by  a  party  to  an  executory  con- 
tract or  unexpired  lease  in  a  chapter  9  munici- 
pality case,  chapter  11  reorganization  case, 
chapter  12  family  farmer's  debt  adjustment 
case,  or  chapter  13  individuars  debt  adjustment 
case,  to  require  the  trustee,  debtor  in  posses- 
sion, or  debtor  to  determine  whether  to  assume 
or  reject  the  contract  or  lease  is  governed  by 
Rule  9014. 

(c)  Hearing 

When  a  motion  is  made  pursuant  to  subdivi- 
sion (a)  or  (b)  of  this  rule,  the  court  shall  set  a 
hearing  on  notice  to  the  other  party  to  the  con- 
tract or  lease,  to  other  parties  in  interest  as  the 
court  may  direct,  and,  except  in  a  chapter  9  mu- 
nicipality case,  to  the  United  States  trustee. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

References  to  time  share  interests  are  deleted  as  un- 
necessary. Time  share  interests  are  within  the  scope  of 
this  rule  to  the  extent  that  they  are  governed  by  §  365 
of  the  Code. 

Subdivision  (b)  is  amended  to  include  chapter  12 
cases. 

Subdivision  (c)  is  amended  to  enable  the  United 
States  trustee  to  appear  and  be  heard  on  the  issues  re- 
lating to  the  assimiption  or  rejection  of  executory  con- 
tracts and  unexpired  leases.  See  §§  307,  365,  and  1113 
of  the  Code. 

Rule  6007.  Abandonment  or  Disposition  of  Property 

(a)  Notice  of  Proposed  Abandonment  or  Disposition; 
Objections 

Unless  otherwise  directed  by  the  court,  the 
trustee  or  debtor  in  possession  shall  give  notice 
of  a  proposed  abandonment  or  disposition  of 
property  to  the  United  States  trustee,  all  credi- 
tors, indenture  triistees  and  committees  elected 
pursuant  to  §  705  or  appointed  pursuant  to 
§  1102  of  the  Code.  An  objection  may  be  filed 
and  served  by  a  party  in  interest  within  15  days 
of  the  mailing  of  the  notice,  or  within  the  time 
fixed  by  the  court. 

(b)  Motion  by  Party  in  Interest 

A  party  in  interest  may  file  and  serve  a 
motion  requiring  the  trustee  or  debtor  in  pos- 
session to  abandon  property  of  the  estate. 

(c)  Hearing 

If  a  timely  objection  is  made  as  prescribed  by 
subdivision  (a)  of  this  rule,  or  if  a  motion  is 
made  as  prescribed  by  subdivision  (b),  the  court 
shall  set  a  hearing  on  notice  to  the  United 
States  trustee  and  to  other  entities  as  the  court 
may  direct. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 


Notes  of  Advisory  Committee  on  Rules— 1991 
Amendbcent 

This  rule  is  amended  to  conform  to  the  1986  amend- 
ments to  28  U.S.C.  §  586(a)  and  to  the  Code.  The 
United  States  trustee  monitors  the  progress  of  the 
case  and  has  standing  to  raise,  appear  and  be  heard  on 
the  issues  relating  to  the  abandonment  or  other  dispo- 
sition of  property.  See  §§  307  and  554  of  the  Code. 
Committees  of  retired  employees  appointed  under 
§  1114  are  not  entitled  to  notice  under  subdivision  (a) 
of  this  rule. 

Rule  6010.  Proceeding  to  Avoid  Indemnifying  Lien  or 
Transfer  to  Surety 

If  a  lien  voidable  under  §  547  of  the  Code  has 
been  dissolved  by  the  furnishing  of  a  bond  or 
other  obligation  and  the  surety  thereon  has 
been  indemnified  by  the  transfer  of,  or  the  cre- 
ation of  a  lien  upon,  nonexempt  property  of  the 
debtor,  the  surety  shall  be  joined  as  a  defend- 
ant in  any  proceeding  to  avoid  the  indemnify- 
ing transfer  or  lien.  Such  proceeding  is  gov- 
erned by  the  rules  in  Part  VII. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

This  rule  is  amended  to  conform  to  §  550(a)  of  the 
Code  which  provides  that  the  trustee  may  recover  the 
property  transferred  in  a  voidable  transfer.  The  value 
of  the  property  may  be  recovered  in  lieu  of  the  proper- 
ty itself  only  if  the  court  so  orders. 

PART  VII-ADVERSARY  PROCEEDINGS 

Rule  7001.  Scope  of  Rules  of  Part  VII 

An  adversary  proceeding  is  governed  by  the 
rules  of  this  Part  VII.  It  is  a  proceeding  (1)  to 
recover  money  or  property,  except  a  proceeding 
to  compel  the  debtor  to  deliver  property  to  the 
trustee,  or  a  proceeding  under  §  554(b)  or  §  725 
of  the  Code,  Rule  2017,  or  Rule  6002,  (2)  to  de- 
termine the  validity,  priority,  or  extent  of  a  lien 
or  other  interest  in  property,  other  than  a  pro- 
ceeding under  Rule  4003(d),  (3)  to  obtain  ap- 
proval pursuant  to  §  363(h)  for  the  sale  of  both 
the  interest  of  the  estate  and  of  a  co-owner  in 
property,  (4)  to  object  to  or  revoke  a  discharge, 
(5)  to  revoke  an  order  of  confirmation  of  a 
chapter  11.  chapter  12,  or  chapter  13  plan,  (6) 
to  determine  the  dischargeability  of  a  debt,  (7) 
to  obtain  an  injunction  or  other  equitable 
relief,  (8)  to  subordinate  any  allowed  claim  or 
interest,  except  when  subordination  is  provided 
in  a  chapter  9,  11,  12,  or  13  plan,  (9)  to  obtain  a 
declaratory  judgment  relating  to  any  of  the 
foregoing,  or  (10)  to  determine  a  claim  or  cause 
of  action  removed  pursuant  to  28  U.S.C.  §  1452. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 

Notes  op  Advisory  Committee  on  Rules— 1991 
Amendment 

Clauses  (5)  and  (8)  are  amended  to  include  chapter 
12  plans. 

Rule  7004.  Process;  Service  of  Summons,  Complaint 

(a)  Summons;  Service;  Proof  of  Service 

Rule  4(a),  (b).  (c)(2)(C)(i),  (d),  (e)  and  (g)-(j) 
F.R.Civ.P.  applies  in  adversary  proceedings. 
Personal     service     pursuant     to     Rule     4(d) 
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P.R.Civ.P.  may  be  made  by  any  person  not  less 
than  18  years  of  age  who  is  not  a  party  and  the 
summons  may  be  delivered  by  the  clerk  to  any 
such  person, 
(b)  Service  by  First  Class  Mail 

In  addition  to  the  methods  of  service  author- 
ized by  Rule  4(c)(2)(C)(i)  and  (d)  P.R.Civ.P., 
service  may  be  made  within  the  United  States 
by  first  class  mail  postage  prepaid  as  follows: 

(1)  Upon  an  individual  other  than  an  infant 
or  incompetent,  by  mailing  a  copy  of  the  sum- 
mons and  complaint  to  the  individual's  dwell- 
ing house  or  usual  place  of  abode  or  to  the 
place  where  the  individual  regularly  conducts 
a  business  or  profession. 

(2)  Upon  an  infant  or  an  incompetent 
person,  by  mailing  a  copy  of  the  sunmions 
and  complaint  to  the  person  upon  whom 
process  is  prescribed  to  be  served  by  the  law 
of  the  state  in  which  service  is  made  when  an 
action  is  brought  against  such  defendant  in 
the  courts  of  general  jurisdiction  of  that 
state.  The  summons  and  complaint  in  such 
case  shall  be  addressed  to  the  person  required 
to  be  served  at  that  person's  dwelling  house 
or  usual  place  of  abode  or  at  the  place  where 
the  person  regularly  conducts  a  business  or 
profession. 

(3)  Upon  a  domestic  or  foreign  corporation 
or  upon  a  partnership  or  other  unincorporat- 
ed association,  by  mailing  a  copy  of  the  simi- 
mons  and  complaint  to  the  attention  of  an  of- 
ficer, a  managing  or  general  agent,  or  to  any 
other  agent  authorized  by  appointment  or  by 
law  to  receive  service  of  process  and,  if  the 
agent  is  one  authorized  by  statute  to  receive 
service  and  the  statute  so  requires,  by  also 
mailing  a  copy  to  the  defendant. 

(4)  Upon  the  United  States,  by  mailing  a 
copy  of  the  summons  and  complaint  to  the 
United  States  attorney  for  the  district  in 
which  the  action  is  brought  and  also  the  At- 
torney General  of  the  United  States  at  Wash- 
ington, District  of  Columbia,  and  in  any 
action  attacking  the  validity  of  an  order  of  an 
officer  or  an  agency  of  the  United  States  not 
made  a  party,  by  also  mailing  a  copy  of  the 
summons  and  complaint  to  such  officer  or 
agency. 

(5)  Upon  any  officer  or  agency  of  the 
United  States,  by  mailing  a  copy  of  the  sum- 
mons and  complaint  to  the  United  States  as 
prescribed  in  paragraph  (4)  of  this  subdivision 
and  also  to  the  officer  or  agency.  If  the 
agency  is  a  corporation,  the  mailing  shall  be 
as  prescribed  in  paragraph  (3)  of  this  subdivi- 
sion of  this  rule.  If  the  United  States  trustee 
is  the  trustee  in  the  case  and  service  is  made 
upon  the  United  States  trustee  solely  as  trust- 
ee, service  may  be  made  as  prescribed  in  para- 
graph (10)  of  this  subdivision  of  this  rule. 

(6)  Upon  a  state  or  municipal  corporation  or 
other  governmental  organization  thereof  sub- 
ject to  suit,  by  mailing  a  copy  of  the  smnmons 
and  complaint  to  the  person  or  office  upon 
whom  process  is  prescribed  to  be  served  by 
the  law  of  the  state  in  which  service  is  made 
when  an  action  is  brought  against  such  a  de- 
fendant in  the  courts  of  general  jurisdiction 
of  that  state,  or  in  the  absence  of  the  designa- 


tion of  any  such  person  or  office  by  state  law, 
then  to  the  chief  executive  officer  thereof. 

(7)  Upon  a  defendant  of  any  class  referred 
to  in  paragraph  (1)  or  (3)  of  this  subdivision 
of  this  rule,  it  is  also  sufficient  if  a  copy  of 
the  summons  and  complaint  is  mailed  to  the 
entity  upon  whom  service  is  prescribed  to  be 
served  by  any  statute  of  the  United  States  or 
by  the  law  of  the  state  in  which  service  is 
made  when  an  action  is  brought  against  such 
defendant  in  the  court  of  general  jurisdiction 
of  that  state. 

(8)  Upon  any  defendant,  it  is  also  sufficient 
if  a  copy  of  the  simamons  and  complaint  is 
mailed  to  an  agent  of  such  defendant  author- 
ized by  appointment  or  by  law  to  receive  serv- 
ice of  process,  at  the  agent's  dwelling  house 
or  usual  place  of  abode  or  at  the  place  where 
the  agent  regularly  carries  on  a  business  or 
profession  and,  if  the  authorization  so  re- 
quires, by  mailing  also  a  copy  of  the  summons 
and  complaint  to  the  defendant  as  provided 
in  this  subdivision. 

(9)  Upon  the  debtor,  after  a  petition  has 
been  filed  by  or  served  upon  the  debtor  and 
until  the  case  is  dismissed  or  closed,  by  mail- 
ing copies  of  the  siunmons  and  complaint  to 
the  debtor  at  the  address  shown  in  the  peti- 
tion or  statement  of  affairs  or  to  such  other 
address  as  the  debtor  may  designate  in  a  filed 
writing  and,  if  the  debtor  is  represented  by  an 
attorney,  to  the  attorney  at  the  attorney's 
post-office  address. 

(10)  Upon  the  United  States  trustee,  when 
the  United  States  trustee  is  the  trustee  in  the 
case  and  service  is  made  upon  the  United 
States  trustee  solely  as  trustee,  by  mailing  a 
copy  of  the  siunmons  and  complaint  to  an 
office  of  the  United  States  trustee  or  another 
place  designated  by  the  United  States  trustee 
in  the  district  where  the  case  under  the  Code 
is  pending. 

(c)  Service  by  Publication 

If  a  party  to  an  adversary  proceeding  to  de- 
termine or  protect  rights  in  property  in  the  cus- 
tody of  the  court  cannot  be  served  as  provided 
in  Rule  4(d)  or  (i)  P.R.Civ.P.  or  subdivision  (b) 
of  this  rule,  the  court  may  order  the  summons 
and  complaint  to  be  served  by  mailing  copies 
thereof  by  first  class  mail  postage  prepaid,  to 
the  party's  last  known  address  and  by  at  least 
one  publication  in  such  manner  and  form  as 
the  court  may  direct. 

(d)  Nationwide  Service  of  Process 

The  summons  and  complaint  and  all  other 
process  except  a  subpoena  may  be  served  any- 
where in  the  United  States. 

(e)  Service  on  Debtor  and  Others  in  Foreign  Country 

The  simunons  and  complaint  and  all  other 
process  except  a  subpoena  may  be  served  as 
provided  in  Rule  4(d)(1)  and  (d)(3)  P.R.Civ.P.  in 
a  foreign  country  (A)  on  the  debtor,  any  person 
required  to  perform  the  duties  of  a  debtor,  any 
general  partner  of  a  partnership  debtor,  or  any 
attorney  who  is  a  party  to  a  transaction  subject 
to  examination  under  Rule  2017;  or  (B)  on  any 
party  to  an  adversary  proceeding  to  determine 
or  protect  rights  in  property  in  the  custody  of 
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the  court;  or  (C)  on  any  person  whenever  such 

service  is  authorized  by  a  federal  or  state  law 

referred    to     in    Rule    4(c)(2)(C)(i)     or     (e) 

P.R.Civ.P. 

(f)  Summons:  Time  Limit  for  Service 

If  service  is  made  pursuant  to  Rule  4(d)(lM6) 
P.R.Civ.P.  it  shall  be  made  by  delivery  of  the 
summons  and  complaint  within  10  days  follow- 
ing issuance  of  the  siunmons.  If  service  is  made 
by  any  authorized  form  of  mail,  the  simmions 
and  complaint  shall  be  deposited  in  the  mail 
within  10  days  following  issuance  of  the  siun- 
mons. If  a  sununons  is  not  timely  delivered  or 
mailed,  another  summons  shall  be  issued  and 
served. 
ig)  Effect  of  Amendment  to  Rule  4  F.R.Ciy.P. 

The  subdivisions  of  Rule  4  F.R.Civ.P.  made 
applicable  by  these  rules  shall  be  the  subdivi- 
sions of  Rule  4  P.R.Civ.P.  in  effect  on  January 
1,  1990,  notwithstanding  any  amendment  to 
Rule  4  P.R.Civ.P.  subsequent  thereto. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Cobimittee  on  Rules— 1991 
Amendment 

The  United  States  trustee  may  serve  as  trustee  in  a 
case  pursuant  to  28  U.S.C.  §  586(a)(2)  and  §§  701(a)(2), 
1202(a),  and  1302(a)  of  the  Code.  This  rule  is  amended 
to  avoid  the  necessity  of  mailing  copies  of  a  simunons 
and  complaint  or  other  pleadings  to  the  Attorney 
General  and  to  the  United  States  attorney  when  serv- 
ice on  the  United  States  trustee  is  required  only  be- 
cause the  United  States  trustee  is  acting  as  a  case 
trustee.  For  example,  a  proceeding  commenced  by  a 
creditor  to  dismiss  a  case  for  imreasonable  delay  under 
§  707(a)  is  governed  by  Rule  9014  which  requires  serv- 
ice on  the  trustee  piu^uant  to  the  requirements  of 
Rule  7004  for  the  service  of  a  summons  and  complaint. 
The  Attorney  General  and  the  United  States  attorney 
would  have  no  interest  in  receiving  a  copy  of  the 
motion  to  dismiss.  MaUing  to  the  office  of  the  United 
States  trustee  when  acting  as  the  case  trustee  is  suffi- 
cient in  such  cases. 

The  words  "with  the  court"  in  subdivision  (b)(9)  are 
deleted  as  unnecessary.  See  Rules  5005(a)  and  9001(3). 

The  new  paragraph  (10)  of  subdivision  (b)  does  not 
affect  requirements  for  service  of  process  on  the 
United  States  trustee  when  sued  or  otherwise  a  party 
to  a  litigation  unrelated  to  its  capacity  as  a  trustee.  If 
a  proceeding  is  commenced  against  the  United  States 
trustee  which  is  imrelated  to  the  United  States  trust- 
ee's role  as  trustee,  the  requirements  of  paragraph  (5) 
of  subdivision  (b)  of  this  rule  would  apply. 

Subdivision  (g)  is  added  in  anticipation  of  substan- 
tial amendment  to,  and  restructuring  of  subdivisions 
of,  Rule  4  P.R.Civ.P.  Any  amendment  to  Rule  4  will 
not  affect  service  in  bankruptcy  cases  and  proceedings 
until  further  amendment  to  the  Bankruptcy  Rules. 
On  January  1,  1990.  Rule  4  P.R.Civ.P.  read  as  follows: 

Rule  4  P.R.Civ.P. 

Process 

(a)  Summons:  Issuance.  Upon  the  filing  of  the  com- 
plaint the  clerk  shall  forthwith  issue  a  summons  and 
deliver  the  summoris  to  the  plaintiff  or  the  plaintiff's 
attorney,  who  shaU  be  responsible  for  prompt  service 
of  the  summons  and  a  copy  of  the  complaint.  Upon  re- 
quest of  the  plaintiff  separate  or  additional  summons 
shaU  issue  against  any  defendants. 

(b)  Same:  Form.  The  summons  shall  be  signed  by  the 
clerk,  be  under  the  seal  of  the  court,  contain  the  name 
of  the  court  and  the  names  of  the  parties,  be  directed 
to  the  defendant,  state  the  name  and  address  of  the 
plaintiff's  attorney,  if  any,  otherwise  the  plaintiff's  ad- 


dress, and  the  time  within  which  these  rules  require 
the  defendant  to  appear  and  defend,  and  shall  notify 
the  defendant  that  in  case  of  the  defendant's  failure 
to  do  so  judgment  by  default  wUl  be  rendered  against 
the  defendant  for  the  relief  demanded  in  the  com- 
plaint. When,  under  Rule  4(e),  service  is  made  pursu- 
ant to  a  statute  or  rule  of  court  of  a  state,  the  sum- 
mons, or  notice,  or  order  in  lieu  of  summons  shall  cor- 
respond as  nearly  as  may  be  to  that  required  by  the 
statute  or  rule. 

(c)  Service. 

(1)  [Not  applicable.] 
(2)(A)  [Not  applicable.] 

(B)  [Not  applicable.] 

(C)  A  summons  and  complaint  may  be  served  upon 
a  defendant  of  any  class  referred  to  in  paragraph  (1) 
or  (3)  of  subdivision  (d)  of  this  rule— 

(i)  pursuant  to  the  law  of  the  State  in  which  the 
district  court  is  held  for  the  service  of  siunmons  or 
other  like  process  upon  such  defendant  in  an 
action  brought  in  the  courts  of  general  jurisdiction 
of  that  State,  or 

(ii)  [Not  applicable.] 

(D)  [Not  applicable.] 

(E)  [Not  applicable.] 
(3)  [Not  applicable.] 

(d)  Summons  and  Complaint:  Person  To  Be  Served. 
The  summons  and  complaint  shall  be  served  together. 
The  plaintiff  shall  furnish  the  person  making  service 
with  such  copies  as  are  necessary.  Service  shall  be 
made  as  follows: 

(1)  Upon  an  individual  other  than  an  infant  or  an 
incompetent  person,  by  delivering  a  copy  of  the  sum- 
mons and  of  the  complaint  to  the  individual  person- 
ally or  by  leaving  copies  thereof  at  the  individual's 
dwelling  house  or  usual  place  of  abode  with  some 
person  of  suitable  age  and  discretion  then  residing 
therein  or  by  delivering  a  copy  of  the  siunmons  and 
of  the  complaint  to  an  agent  authorized  by  appoint- 
ment or  by  law  to  receive  service  of  process. 

(2)  Upon  an  infant  or  an  incompetent  person,  by 
serving  the  summons  and  complaint  in  the  manner 
prescribed  by  the  law  of  the  state  in  which  the  serv- 
ice is  made  for  the  service  of  summons  or  other  like 
process  upon  any  such  defendant  in  an  action 
brought  in  the  courts  of  general  jurisdiction  of  that 
state. 

(3)  Upon  a  domestic  or  foreign  corporation  or  upon 
a  partnership  or  other  unincorporated  association 
which  is  subject  to  suit  under  a  common  name,  by 
delivering  a  copy  of  the  summons  and  of  the  com- 
plaint to  an  officer,  a  managing  or  general  agent,  or 
to  any  other  agent  authorized  by  appointment  or  by 
law  to  receive  service  of  process  and,  if  the  agent  is 
one  authorized  by  statute  to  receive  service  and  the 
statute  so  requires,  by  also  mailing  a  copy  to  the  de- 
fendant. 

(4)  Upon  the  United  States,  by  delivering  a  copy  of 
the  summons  and  of  the  complaint  to  the  United 
States  attorney  for  the  district  in  which  the  action  is 
brought  or  to  an  assistant  United  States  attorney  or 
clerical  employee  designated  by  the  United  States 
attorney  in  a  writing  filed  with  the  clerk  of  the 
court  and  by  sending  a  copy  of  the  summons  and  of 
the  complaint  by  registered  or  certified  mail  to  the 
Attorney  General  of  the  United  States  at  Washing- 
ton, District  of  Columbia,  and  in  any  action  attack- 
ing the  validity  of  an  order  of  an  officer  or  agency  of 
the  United  States  not  made  a  party,  by  also  sending 
a  copy  of  the  summons  and  of  the  complaint  by  reg- 
istered or  certified  mail  to  such  officer  or  agency. 

(5)  Upon  an  officer  or  agency  of  the  United  States, 
by  serving  the  United  States  and  by  sending  a  copy 
of  the  summons  and  of  the  complaint  by  registered 
or  certified  mail  to  such  officer  or  agency.  If  the 
agency  is  a  corporation  the  copy  shall  be  delivered 
as  provided  in  paragraph  (3)  of  this  subdivision  of 
this  rule. 
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(6)  Upon  a  state  or  municipal  corporation  or  other 
governmental  organization  thereof  subject  to  suit, 
by  delivering  a  copy  of  the  summons  and  of  the  com- 
plaint to  the  chief  executive  officer  thereof  or  by 
serving  the  simunons  and  complaint  in  the  manner 
prescribed  by  the  law  of  that  state  for  the  service  of 
summons  or  other  like  process  upon  any  such  de- 
fendant. 

(e)  Summons:  Service  Upon  Party  Not  Inhabitant 
OF  OR  Pound  Within  State.  Whenever  a  statute  of  the 
United  States  or  an  order  of  court  thereunder  provides 
for  service  of  a  summons,  or  of  a  notice,  or  of  an  order 
in  lieu  of  summons  upon  a  party  not  an  inhabitant  of 
or  found  within  the  state  in  which  the  district  court  is 
held,  service  may  be  made  under  the  circumstances 
and  in  the  manner  prescribed  by  the  statute  or  order, 
or,  if  there  is  no  provision  therein  prescribing  the 
manner  of  service,  in  a  manner  stated  in  this  rule. 
Whenever  a  statute  or  rule  of  coiul  of  the  state  in 
which  the  district  court  is  held  provides  (1)  for  service 
of  a  summons,  or  of  a  notice,  or  of  an  order  in  lieu  of 
summons  upon  a  party  not  an  inhabitant  of  or  found 
within  the  state,  or  (2)  for  service  upon  or  notice  to 
such  a  party  to  appear  and  respond  or  defend  in  an 
action  by  reason  of  the  attachment  or  garnishment  or 
similar  seizure  of  the  party's  property  located  within 
the  state,  service  may  in  either  case  be  made  under 
the  circumstances  and  in  the  manner  prescribed  in  the 
statute  or  rule. 

(f )  [Not  applicable.] 

(g)  Return.  The  person  serving  the  process  shall 
make  proof  of  service  thereof  to  the  court  promptly 
and  in  any  event  within  the  time  during  which  the 
person  served  must  respond  to  the  process.  If  service  is 
made  by  a  person  other  than  a  United  States  marshal 
or  deputy  United  States  marshal,  such  person  shall 
make  affidavit  thereof.  If  service  is  made  under  subdi- 
vision (c)(2)(C)(ii)  of  this  rule,  return  shall  be  made  by 
the  sender's  filing  with  the  court  the  acknowledgment 
received  pursuant  to  such  subdivision.  Failure  to  make 
proof  of  service  does  not  affect  the  validity  of  the 
service. 

(h)  Amendment.  At  any  time  in  its  discretion  and 
upon  such  terms  as  it  deems  just,  the  court  may  allow 
any  process  or  proof  of  service  thereof  to  be  amended, 
unless  it  clearly  appears  that  material  prejudice  would 
result  to  the  substantial  rights  of  the  party  against 
whom  the  process  issued. 

(i)  Alternative  Provisions  for  Service  in  a  For- 
eign Country. 

(1)  Manner.  When  the  federal  or  state  law  referred 
to  in  subdivision  (e)  of  this  rule  authorizes  service 
upon  a  party  not  an  inhabitant  of  or  found  within 
the  state  in  which  the  district  court  is  held,  and 
service  is  to  be  effected  upon  the  party  in  a  foreign 
country,  it  is  also  sufficient  if  service  of  the  sum- 
mons and  complaint  is  made:  (A)  in  the  manner  pre- 
scribed by  the  law  of  the  foreign  country  for  service 
in  that  country  in  an  action  in  any  of  its  courts  of 
general  jurisdiction;  or  (B)  as  directed  by  the  foreign 
authority  in  response  to  a  letter  rogatory,  when 
service  in  either  case  is  reasonably  calculated  to  give 
actual  notice;  or  (C)  upon  an  individual,  by  delivery 
to  the  individual  personally,  and  upon  a  corporation 
or  partnership  or  association,  by  delivery  to  an  offi- 
cer, a  managing  or  general  agent;  or  (D)  by  any  form 
of  mail,  requiring  a  signed  receipt,  to  be  addressed 
and  dispatched  by  the  clerk  of  the  court  to  the  party 
to  be  served;  or  (E)  as  directed  by  order  of  the  court. 
Service  under  (C)  or  (E)  above  may  be  made  by  any 
person  who  is  not  a  party  and  is  not  less  than  18 
years  of  age  or  who  is  designated  by  order  of  the  dis- 
trict court  or  by  the  foreign  court.  On  request,  the 
clerk  shall  deliver  the  summons  to  the  plainUff  for 
transmission  to  the  person  or  the  foreign  court  or  of- 
ficer who  will  make  the  service. 

(2)  Return.  Proof  of  service  may  be  made  as  pre- 
scribed by  subdivision  (g)  of  this  rule,  or  by  the  law 
of  the  foreign  country,  or  by  order  of  the  court. 
When  service  is  made  pursuant  to  subparagraph 


(IXD)  of  this  subdivision,  proof  of  service  shall  in- 
clude a  receipt  signed  by  the  addressee  or  other  evi- 
dence of  delivery  to  the  addressee  satisfactory  to  the 
court. 

(j)  SxTMMONs:  Time  Limit  for  Service.  If  a  service  of 
the  summons  and  complaint  is  not  made  upon  a  de- 
fendant within  120  days  after  the  filing  of  the  com- 
plaint and  the  party  on  whose  behalf  such  service  was 
required  cannot  show  good  cause  why  such  service  was 
not  made  within  that  period,  the  action  shall  be  dis- 
missed as  to  that  defendant  without  prejudice  upon 
the  court's  own  initiative  with  notice  to  such  party  or 
upon  motion.  This  subdivision  shall  not  apply  to  serv- 
ice in  a  foreign  country  pursuant  to  subdivision  (i)  of 
this  rule. 

Rule  7010.  Form  of  Pleadings 

Rule  10  F.R.Civ.P.  applies  in  adversary  pro- 
ceedings, except  that  the  caption  of  each  plead- 
ing in  such  a  proceeding  shall  conform  substan- 
tially to  the  appropriate  Of  f  ical  Form. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendbient 

Reference  to  the  Official  Form  number  is  deleted  in 
anticipation  of  future  revision  and  renumbering  of  the 
Official  Forms. 

Rule  7017.  Parties  Plaintiff  and  Defendant;  Capacity 

Rule  17  P.R.Civ.P.  applies  in  adversary  pro- 
ceedings, except  as  provided  in  Rule  2010(b). 

(As  amended  Apr.  30. 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

Reference  to  Rule  5008(d)  is  deleted  because  of  the 
abrogation  of  Rule  5008. 

Rule  7041.  Dismissal  of  Adversary  Proceedings 

Rule  41  F.R.Civ.P.  applies  in  adversary  pro- 
ceedings, except  that  a  complaint  objecting  to 
the  debtor's  discharge  shall  not  be  dismissed  at 
the  plaintiff's  instance  without  notice  to  the 
trustee,  the  United  States  trustee,  and  such 
other  persons  as  the  court  may  direct,  and  only 
on  order  of  the  court  containing  terms  and  con- 
ditions which  the  court  deems  proper. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Coboiittee  on  Rules— 1991 
Amendment 

The  United  States  trustee  has  standing  to  object  to 
the  debtor's  discharge  pursuant  to  §  727(c)  and  may 
have  refrained  from  commencing  an  adversary  pro- 
ceeding objecting  to  discharge  within  the  time  limits 
provided  in  Rule  4004  only  because  another  party 
commenced  such  a  proceeding.  The  United  States 
trustee  may  oppose  dismissal  of  the  original  proceed- 
ing. 

The  rule  is  also  amended  to  clarify  that  the  court 
may  direct  that  other  persons  receive  notice  of  a  plain- 
tiff's motion  to  dismiss  a  complaint  objecting  to  dis- 
charge. 

Rule  7062.  Stay  of  Proceedings  to  Enforce  a  Judg- 
ment 

Rule  62  P.R.Civ.P.  applies  in  adversary  pro- 
ceedings. An  order  granting  relief  from  an  auto- 
matic stay  provided  by  §  362,  §  922,  §  1201,  or 
§  1301  of  the  Code,  an  order  authorizing  or  pro- 
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hibiting  the  use  of  cash  collateral  or  the  use, 
sale  or  lease  of  property  of  the  estate  under 
§  363,  an  order  authorizing  the  trustee  to  obtain 
credit  pursuant  to  §  364,  and  an  order  authoriz- 
ing the  assumption  or  assignment  of  an  execu- 
tory contract  or  unexpired  lease  pursuant  to 
§  365  shall  be  additional  exceptions  to  Rule 
62(a). 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1,  1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

This  rule  is  amended  to  include  as  additional  excep- 
tions to  Rule  62(a)  an  order  granting  relief  from  the 
automatic  stay  of  actions  against  codebtors  provided 
by  §  1201  of  the  Code,  the  sale  or  lease  of  property  of 
the  estate  under  §  363.  and  the  assumption  or  assign- 
ment of  an  executory  contract  under  §  365. 

PART  VIII— APPEALS  TO  DISTRICT 
COURT  OR  BANKRUPTCY  APPELLATE 
PANEL 

Rule  8001.  Manner  of  Taking  Appeal;  Voluntary  Dis- 
missal 

(a)  Appeal  as  of  Right;  How  Taken 

An  appeal  from  a  final  judgment,  order,  or 
decree  of  a  bankruptcy  judge  to  a  district  court 
or  bankruptcy  appellate  panel  shall  be  taken  by 
filing  a  notice  of  appeal  with  the  clerk  within 
the  time  allowed  by  Rule  8002.  Failure  of  an 
appellant  to  take  any  step  other  than  the 
timely  filing  of  a  notice  of  appeal  does  not 
affect  the  validity  of  the  appeal,  but  is  ground 
only  for  such  action  as  the  district  court  or 
bankruptcy  appellate  panel  deems  appropriate, 
which  may  include  dismissal  of  the  appeal.  The 
notice  of  appeal  shall  conform  substantially  to 
the  appropriate  Official  Form,  shall  contain 
the  names  of  all  parties  to  the  judgment,  order, 
or  decree  appealed  from  and  the  names,  ad- 
dresses and  telephone  numbers  of  their  respec- 
tive attorneys,  and  be  accompanied  by  the  pre- 
scribed fee.  Each  appellant  shall  file  a  suffi- 
cient number  of  copies  of  the  notice  of  appeal 
to  enable  the  clerk  to  comply  promptly  with 
Rule  8004. 

(b)  Appeal  by  Leave;  How  Taken 

An  appeal  from  an  interlocutory  judgment, 
order  or  decree  of  a  bankruptcy  judge  as  per- 
mitted by  28  U.S.C.  §  158(a)  shall  be  taken  by 
filing  a  notice  of  appeal,  as  prescribed  in  subdi- 
vision (a)  of  this  rule,  accompanied  by  a  motion 
for  leave  to  appeal  prepared  in  accordance  with 
Rule  8003  and  with  proof  of  service  in  accord- 
ance with  Rule  8008. 

(c)  Voluntary  Dismissal 

(1)  Before  Docketing,  If  an  appeal  has  not 
been  docketed,  the  appeal  may  be  dismissed  by 
the  bankruptcy  judge  on  the  filing  of  a  stipula- 
tion for  dismissal  signed  by  all  the  parties,  or 
on  motion  and  notice  by  the  appellant. 

(2)  After  Docketing,  If  an  appeal  has  been 
docketed  and  the  parties  to  the  appeal  sign  and 
file  with  the  clerk  of  the  district  court  or  the 
clerk  of  the  bankruptcy  appellate  panel  an 
agreement  that  the  appeal  be  dismissed  and 
pay  any  court  costs  or  fees  that  may  be  due, 
the  clerk  of  the  district  court  or  the  clerk  of 
the  bankruptcy  appellate  panel  shall  enter  an 


order  dismissing  the  appeal.  An  appeal  may 
also  be  dismissed  on  motion  of  the  appellant  on 
terms  and  conditions  fixed  by  the  district  court 
or  bankruptcy  appellate  panel. 

[(d)  Effect  of  Taking  a  Direct  Appeal  to  the  Court  of 
Appeals]  (Abrogated  Mar.  30,  1987,  eff.  Aug.  1, 

1987) 

(e)  Consent  To  Appeal  to  Bankruptcy  Appellate  Panel 

Unless  otherwise  provided  by  a  rule  promul- 
gated pursuant  to  Rule  8018,  consent  to  have 
an  appeal  heard  by  a  bankruptcy  appellate 
panel  may  be  given  in  a  separate  statement  of 
consent  executed  by  a  party  or  contained  in  the 
notice  of  appeal  or  cross  appeal.  The  statement 
of  consent  shall  be  filed  before  the  transmittal 
of  the  record  pursuant  to  Rule  8007(b)  or 
within  30  days  of  the  filing  of  the  notice  of 
appeal,  whichever  is  later. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

Reference  to  the  Official  Form  number  is  deleted  in 
anticipation  of  future  revision  and  renumbering  of  the 
Official  Forms. 

Rule  8002.  Time  for  Filing  Notice  of  Appeal 

(a)  Ten-Day  Period 

The  notice  of  appeal  shall  be  filed  with  the 
clerk  within  10  days  of  the  date  of  the  entry  of 
the  judgment,  order,  or  decree  appealed  from. 
If  a  timely  notice  of  appeal  is  filed  by  a  party, 
any  other  party  may  file  a  notice  of  appeal 
within  10  days  of  the  date  on  which  the  first 
notice  of  appeal  was  filed,  or  within  the  time 
otherwise  prescribed  by  this  rule,  whichever 
period  last  expires.  A  notice  of  appeal  filed 
after  the  announcement  of  a  decision  or  order 
but  before  entry  of  the  judgment,  order,  or 
decree  shall  be  treated  as  filed  after  such  entry 
and  on  the  day  thereof.  If  a  notice  of  appeal  is 
mistakenly  filed  with  the  district  court  or  the 
bankruptcy  appellate  panel,  the  clerk  of  the 
district  court  or  the  clerk  of  the  bankruptcy  ap- 
pellate panel  shall  note  thereon  the  date  on 
which  it  was  received  and  transmit  it  to  the 
clerk  and  it  shall  be  deemed  filed  with  the  clerk 
on  the  date  so  noted. 

(b)  Effect  of  Motion  on  Time  for  Appeal 

If  a  timely  motion  is  filed  by  any  party:  (1) 
under  Rule  7052(b)  to  amend  or  make  addition- 
al findings  of  fact,  whether  or  not  an  alteration 
of  the  judgment  would  be  required  if  the 
motion  is  granted;  (2)  under  Rule  9023  to  alter 
or  amend  the  judgment;  or  (3)  under  Rule  9023 
for  a  new  trial,  the  time  for  appeal  for  all  par- 
ties shall  run  from  the  entry  of  the  order  deny- 
ing a  new  trial  or  granting  or  denying  any  other 
such  motion.  A  notice  of  appeal  filed  before  the 
disposition  of  any  of  the  above  motions  shall 
have  no  effect;  a  new  notice  of  appeal  must  be 
filed.  No  additional  fees  shall  be  required  for 
such  filing. 

(c)  Extension  of  Time  for  Appeal 

The  bankruptcy  judge  may  extend  the  time 
for  filing  the  notice  of  appeal  by  any  party  for 
a  period  not  to  exceed  20  days  from  the  expira- 
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tion  of  the  time  otherwise  prescribed  by  this 
rule.  A  request  to  extend  the  time  for  filing  a 
notice  of  appeal  must  be  made  before  the  time 
for  filing  a  notice  of  appeal  has  expired,  except 
that  a  request  made  no  more  than  20  days  after 
the  expiration  of  the  time  for  filing  a  notice  of 
appeal  may  be  granted  upon  a  showing  of  ex- 
cusable neglect  if  the  judgment  or  order  ap- 
pealed from  does  not  authorize  the  sale  of  any 
property  or  the  obtaining  of  credit  or  the  incur- 
ring of  debt  under  §  364  of  the  Code,  or  is  not  a 
judgment  or  order  approving  a  disclosure  state- 
ment, confirming  a  plan,  dismissing  a  case,  or 
converting  the  case  to  a  case  under  another 
chapter  of  the  Code. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

Subdivision  (a)  is  amended  to  conform  to 
P.R.App.P.  4(a)(2)  which  is  designed  to  avoid  the  loss 
of  the  right  to  appeal  when  a  notice  of  appeal  is  filed 
prematurely. 

Subdivision  (6)(i)  is  deleted  because  Rule  9015  was 
abrogated  in  1987. 

Rule  8004.  Service  of  the  Notice  of  Appeal 

The  clerk  shall  serve  notice  of  the  filing  of  a 
notice  of  appeal  by  mailing  a  copy  thereof  to 
counsel  of  record  of  each  party  other  than  the 
appellant  or,  if  a  party  is  not  represented  by 
counsel,  to  the  party's  last  known  address.  Fail- 
ure to  serve  notice  shall  not  affect  the  validity 
of  the  appeal.  The  clerk  shall  note  on  each 
copy  served  the  date  of  the  filing  of  the  notice 
of  appeal  and  shall  note  in  the  docket  the 
names  of  the  parties  to  whom  copies  are  mailed 
and  the  date  of  the  mailing.  The  clerk  shall 
forthwith  transmit  to  the  United  States  trustee 
a  copy  of  the  notice  of  appeal,  but  failure  to 
transmit  such  notice  shall  not  affect  the  validi- 
ty of  the  appeal. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

This  rule  is  amended  to  keep  the  United  States 
trustee  informed  of  the  progress  of  the  case. 

Rule  8006.  Record  and  Issues  on  Appeal 

Within  10  days  after  filing  the  notice  of 
appeal  as  provided  by  Rule  8001(a)  or  entry  of 
an  order  granting  leave  to  appeal  the  appellant 
shall  file  with  the  clerk  and  serve  on  the  appel- 
lee a  designation  of  the  items  to  be  included  in 
the  record  on  appeal  and  a  statement  of  the 
issues  to  be  presented.  Within  10  days  after  the 
service  of  the  statement  of  the  appellant  the 
appellee  may  file  and  serve  on  the  appellant  a 
designation  of  additional  items  to  be  included 
in  the  record  on  appeal  and,  if  the  appellee  has 
filed  a  cross  appeal,  the  appellee  as  cross  appel- 
lant shall  file  and  serve  a  statement  of  the 
issues  to  be  presented  on  the  cross  appeal  and  a 
designation  of  additional  items  to  be  included 
in  the  record.  A  cross  appellee  may,  within  10 
days  of  service  of  the  statement  of  the  cross  ap- 
pellant, file  and  serve  on  the  cross  appellant  a 
designation  of  additional  items  to  be  included 
in  the  record.  The  record  on  appeal  shall  in- 
clude the  items  so  designated  by  the  parties. 


the  notice  of  appeal,  the  judgment,  order,  or 
decree  appealed  from,  and  any  opinion,  findings 
of  fact,  and  conclusions  of  law  of  the  court.  Any 
party  filing  a  designation  of  the  items  to  be  in- 
cluded in  the  record  shall  provide  to  the  clerk  a 
copy  of  the  items  designated  or,  if  the  party 
fails  to  provide  the  copy,  the  clerk  shall  pre- 
pare the  copy  at  the  expense  of  the  party.  If 
the  record  designated  by  any  party  includes  a 
transcript  of  any  proceeding  or  a  part  thereof, 
the  party  shall  immediately  after  filing  the  des- 
ignation deliver  to  the  reporter  and  file  with 
the  clerk  a  written  request  for  the  transcript 
and  make  satisfactory  arrangements  for  pay- 
ment of  its  cost.  All  parties  shall  take  any  other 
action  necessary  to  enable  the  clerk  to  assemble 
and  transmit  the  record. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

The  seven-day  time  periods  are  changed  to  10  days 
to  conform  to  Rule  75(b)(2)  F.R.Civ.P.  and  Rule 
10(b)(3)  P.R.App.P.  The  amendment  requiring  a  party 
to  provide  a  copy  of  the  items  designated  for  the 
record  is  to  facilitate  the  amendments  to  Rule  8007 
providing  for  retention  by  the  bankruptcy  clerk  of  the 
original  record. 

Rule    8007.    Completion    and    Transmission    of   the 
Record;  Docketing  of  the  Appeal 

(a)  Duty  of  Reporter  To  Prepare  and  File  Transcript 

On  receipt  of  a  request  for  a  transcript,  the 
reporter  shall  acknowledge  on  the  request  the 
date  it  was  received  and  the  date  on  which  'che 
reporter  expects  to  have  the  transcript  com- 
pleted and  shall  transmit  the  request,  so  en- 
dorsed, to  the  clerk  or  the  clerk  of  the  bank- 
ruptcy appellate  panel.  On  completion  of  the 
transcript  the  reporter  shall  file  it  with  the 
clerk  and,  if  appropriate,  notify  the  clerk  of  the 
bankruptcy  appellate  panel.  If  the  transcript 
cannot  be  completed  within  30  days  of  receipt 
of  the  request  the  reporter  shall  seek  an  exten- 
sion of  time  from  the  clerk  or  the  clerk  of  the 
bankruptcy  appellate  panel  and  the  action  of 
the  clerk  shall  be  entered  in  the  docket  and  the 
parties  notified.  If  the  reporter  does  not  file  the 
transcript  within  the  time  allowed,  the  clerk  or 
the  clerk  of  the  bankruptcy  appellate  panel 
shall  notify  the  bankruptcy  judge. 

(b)  Duty  of  Clerk  To  Transmit  Copy  of  Record;  Dock- 

eting of  Appeal 

When  the  record  is  complete  for  purposes  of 
appeal,  the  clerk  shall  transmit  a  copy  thereof 
forthwith  to  the  clerk  of  the  district  court  or 
the  clerk  of  the  banlaniptcy  appellate  panel.  On 
receipt  of  the  transmission  the  clerk  of  the  dis- 
trict court  or  the  clerk  of  the  bankruptcy  appel- 
late panel  shall  enter  the  appeal  in  the  docket 
and  give  notice  promptly  to  all  parties  to  the 
judgment,  order,  or  decree  appealed  from  of 
the  date  on  which  the  appeal  was  docketed.  If 
the  bankruptcy  appellate  panel  directs  that  ad- 
ditional copies  of  the  record  be  furnished,  the 
clerk  of  the  bankruptcy  appellate  panel  shall 
notify  the  appellant  and,  if  the  appellant  fails 
to  provide  the  copies,  the  clerk  shall  prepare 
the  copies  at  the  expense  of  the  appellant. 
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(c)  Record  for  Preliminary  Hearing 

If  prior  to  the  time  the  record  is  transmitted 
a  party  moves  in  the  district  court  or  before  the 
bankruptcy  appellate  panel  for  dismissal,  for  a 
stay  pending  appeal,  for  additional  security  on 
the  bond  on  appeal  or  on  a  supersedeas  bond, 
or  for  any  intermediate  order,  the  clerk  at  the 
request  of  any  party  to  the  appeal  shall  trans- 
mit to  the  clerk  of  the  district  court  or  the 
clerk  of  the  bankruptcy  appellate  panel  a  copy 
of  the  parts  of  the  record  as  any  party  to  the 
appeal  shall  designate. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

This  rule  is  amended  to  require  that  the  bankruptcy 
clerk  retain  the  original  record  and  transmit  a  copy  of 
the  record  to  the  clerk  of  the  district  court  or  bank- 
ruptcy appellate  panel.  Transmission  of  the  original 
documents  may  cause  disruption  in  the  continuing  ad- 
ministration of  the  case  in  the  bankruptcy  court. 

Rule  8016.  Duties  of  Clerk  of  District  Court  and 
Bankruptcy  Appellate  Panel 

(a)  Entry  of  Judgment 

The  clerk  of  the  district  court  or  the  clerk  of 
the  bankruptcy  appellate  panel  shall  prepare, 
sign  and  enter  the  judgment  following  receipt 
of  the  opinion  of  the  court  or  the  appellate 
panel  or,  if  there  is  no  opinion,  following  the  in- 
struction of  the  court  or  the  appellate  panel. 
The  notation  of  a  judgment  in  the  docket  con- 
stitutes entry  of  judgment. 

(b)  Notice  of  Orders  or  Judgments;  Return  of  Record 
Immediately  on  the  entry  of  a  judgment  or 

order  the  clerk  of  the  district  court  or  the  clerk 
of  the  bankruptcy  appellate  panel  shall  trans- 
mit a  notice  of  the  entry  to  each  party  to  the 
appeal,  to  the  United  States  trustee,  and  to  the 
clerk,  together  with  a  copy  of  any  opinion  re- 
specting the  judgment  or  order,  and  shall  make 
a  note  of  the  transmission  in  the  docket.  Origi- 
nal papers  transmitted  as  the  record  on  appeal 
shall  be  returned  to  the  clerk  on  disposition  of 
the  appeal. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Cob«mittee  on  Rules— 1991 
Amendment 

Subdivision  (b)  is  amended  to  enable  the  United 
States  trustee  to  monitor  the  progress  of  the  case.  The 
requirements  of  this  subdivision  apply  to  an  order  of 
the  district  court  or  bankruptcy  appeUate  panel  stay- 
ing its  judgment  pending  appeal  to  the  court  of  ap- 
peals pursuant  to  Rule  8017(b). 

PART  IX— GENERAL  PROVISIONS 
Rule  9001.  General  Definitions 

The  definitions  of  words  and  phrases  in  §  101, 
§  902  and  §  1101  and  the  rules  of  construction 
in  §  102  of  the  Code  govern  their  use  in  these 
rules.  In  addition,  the  following  words  and 
phrases  used  in  these  rules  have  the  meanings 
indicated: 

(1)  "Bankruptcy  clerk"  means  a  clerk  ap- 
pointed pursuant  to  28  U.S.C.  §  156(b). 

(2)  "Bankruptcy  Code"  or  "Code"  means 
title  11  of  the  United  States  Code. 


(3)  "Clerk"  means  bankruptcy  clerk,  if  one 
has  been  appointed,  otherwise  clerk  of  the 
district  court. 

(4)  "Court"  or  "judge"  means  the  judicial 
officer  before  whom  a  case  or  proceeding  is 
pending. 

(5)  "Debtor."  When  any  act  is  required  by 
these  rules  to  be  performed  by  a  debtor  or 
when  it  is  necessary  to  compel  attendance  of 
a  debtor  for  examination  and  the  debtor  is 
not  a  natural  person:  (A)  if  the  debtor  is  a 
corporation,  "debtor"  includes,  if  designated 
by  the  court,  any  or  all  of  its  officers,  mem- 
bers of  its  board  of  directors  or  trustees  or  of 
a  similar  controlling  body,  a  controlling  stock- 
holder or  member,  or  any  other  person  in 
control;  (B)  if  the  debtor  is  a  partnership, 
"debtor"  includes  any  or  all  of  its  general 
partners  or,  if  designated  by  the  court,  any 
other  person  in  control. 

(6)  "Firm"  includes  a  partnership  or  profes- 
sional corporation  of  attorneys  or  account- 
ants. 

(7)  "Judgment"  means  any  appealable 
order. 

(8)  "Mail"  means  first  class,  postage  pre- 
paid. 

(9)  "Regular  associate"  means  any  attorney 
regularly  employed  by,  associated  with,  or 
counsel  to  an  individual  or  firm. 

(10)  "Trustee"  includes  a  debtor  in  posses- 
sion in  a  chapter  11  case. 

(11)  "United  States  trustee"  includes  an  as- 
sistant United  States  trustee  and  any  desig- 
nee of  the  United  States  trustee. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1,  1991.) 

Notes  op  Advisory  Committee  on  Rules— 1991 
Amendment 

Section  582  of  title  28  provides  that  the  Attorney 
General  may  appoint  one  or  more  assistant  United 
States  trustees  in  any  region  when  the  public  interest 
so  requires.  This  rule  is  amended  to  clarify  that  an  as- 
sistant United  States  trustee,  as  well  as  any  designee 
of  the  United  States  trustee,  is  included  within  the 
meaning  of  "United  States  trustee"  in  the  rules. 

Rule  9003.  Prohibition  of  Ex  Parte  Contacts 

(a)  General  Prohibition 

Except  as  otherwise  permitted  by  applicable 
law,  any  examiner,  any  party  in  interest,  and 
any  attorney,  accoimtant,  or  employee  of  a 
party  in  interest  shall  refrain  from  ex  parte 
meetings  and  communications  with  the  court 
concerning  matters  affecting  a  particular  case 
or  proceeding. 

(b)  United  States  Trustee 

Except  as  otherwise  permitted  by  applicable 
law,  the  United  States  trustee  and  assistants  to 
and  employees  or  agents  of  the  United  States 
trustee  shall  refrain  from  ex  parte  meetings 
and  communications  with  the  court  concerning 
matters  affecting  a  particular  case  or  proceed- 
ing. This  rule  does  not  preclude  communica- 
tions with  the  court  to  discuss  general  problems 
of  administration  and  improvement  of  bank- 
ruptcy administration,  including  the  operation 
of  the  United  States  trustee  system. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 
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Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

Subdivision  (a)  is  amended  to  extend  to  examiners 
the  prohibition  on  ex  parte  meetings  and  commimica- 
tions  with  the  court. 

Subdivision  (6)  is  derived  from  Rule  X-1010. 

Rule  9006.  Time 

(a)  Computation 

In  computing  any  period  of  time  prescribed  or 
allowed  by  these  rules  or  by  the  Federal  Rules 
of  Civil  Procedure  made  applicable  by  these 
rules,  by  the  local  rules,  by  order  of  court,  or  by 
any  applicable  statute,  the  day  of  the  act, 
event,  or  default  from  which  the  designated 
period  of  time  begins  to  run  shall  not  be  includ- 
ed. The  last  day  of  the  period  so  computed 
shall  be  included,  unless  it  is  a  Saturday,  a 
Sunday,  or  a  legal  holiday,  or,  when  the  act  to 
be  done  is  the  filing  of  a  paper  in  court,  a  day 
on  which  weather  or  other  conditions  have 
made  the  clerk's  office  inaccessible,  in  which 
event  the  period  runs  imtil  the  end  of  the  next 
day  which  is  not  one  of  the  aforementioned 
days.  When  the  period  of  time  prescribed  or  al- 
lowed is  less  than  8  days,  intermediate  Satur- 
days, Sundays,  and  legal  holidays  shall  be  ex- 
cluded in  the  computation.  As  used  in  this  rule 
and  in  Rule  5001(c),  "legal  holiday"  includes 
New  Year's  Day,  Birthday  of  Martin  Luther 
King,  Jr.,  Washington's  Birthday,  Memorial 
Day,  Independence  Day,  Labor  Day,  Columbus 
Day,  Veterans  Day,  Thanksgiving  Day,  Christ- 
mas Day,  and  any  other  day  appointed  as  a  hol- 
iday by  the  President  or  the  Congress  of  the 
United  States,  or  by  the  state  in  which  the 
court  is  held. 

(b)  Enlargement 

(1)  Jn  General  Except  as  provided  in  para- 
graphs (2)  and  (3)  of  this  subdivision,  when  an 
act  is  required  or  allowed  to  be  done  at  or 
within  a  specified  period  by  these  rules  or  by  a 
notice  given  thereunder  or  by  order  of  court, 
the  court  for  cause  shown  may  at  any  time  in 
its  discretion  (1)  with  or  without  motion  or 
notice  order  the  period  enlarged  if  the  request 
therefor  is  made  before  the  expiration  of  the 
period  originally  prescribed  or  as  extended  by  a 
previous  order  or  (2)  on  motion  made  after  the 
expiration  of  the  specified  period  permit  the 
act  to  be  done  where  the  failure  to  act  was  the 
result  of  excusable  neglect. 

(2)  Enlargement  Not  Permitted.  The  court 
may  not  enlarge  the  time  for  taking  action 
under  Rules  1007(d),  1017(b)(3),  2003(a)  and 
(d),  7052,  9023,  and  9024. 

(3)  Enlargement  Limited,  The  court  may  en- 
large the  time  for  taking  action  under  Rules 
1006(b)(2),  1017(e),  3002(c),  4003(b),  4004(a), 
4007(c),  8002,  and  9033,  only  to  the  extent  and 
under  the  conditions  stated  in  those  rules. 

(c)  Reduction 

(1)  /n  General  Except  as  provided  in  para- 
graph (2)  of  this  subdivision,  when  an  act  is  re- 
quired or  allowed  to  be  done  at  or  within  a 
specified  time  by  these  rules  or  by  a  notice 
given  thereunder  or  by  order  of  court,  the  court 
for  cause  shown  may  in  its  discretion  with  or 
without  motion  or  notice  order  the  period  re- 
duced. 


(2)  Reduction  Not  Permitted,  The  court  may 
not  reduce  the  time  for  taking  action  under 
Rules  2002(a)(4)  and  (a)(8),  2003(a),  3002(c), 
3014,  3015,  4001(b)(2),  (c)(2),  4003(a),  4004(a), 
4007(c),  8002,  and  9033(b). 

(d)  For  Motions— Affidavits 

A  written  motion,  other  than  one  which  may 
be  heard  ex  parte,  and  notice  of  any  hearing 
shall  be  served  not  later  than  five  days  before 
the  time  specified  for  such  hearing,  unless  a 
different  period  is  fixed  by  these  rules  or  by 
order  of  the  court.  Such  an  order  may  for  cause 
shown  be  made  on  ex  parte  application.  When  a 
motion  is  supported  by  affidavit,  the  affidavit 
shall  be  served  with  the  motion;  and,  except  as 
otherwise  provided  in  Rule  9023,  opposing  affi- 
davits may  be  served  not  later  than  one  day 
before  the  hearing,  unless  the  court  permits 
them  to  be  served  at  some  other  time. 

(e)  Time  of  Service 

Service  of  process  and  service  of  any  paper 
other  than  process  or  of  notice  by  mail  is  com- 
plete on  mailing. 

(f )  Additional  Time  After  Service  by  Mail 

When  there  is  a  right  or  requirement  to  do 
some  act  or  undertake  some  proceedings  within 
a  prescribed  period  after  service  of  a  notice  or 
other  paper  and  the  notice  or  paper  other  than 
process  is  served  by  mail,  three  days  shall  be 
added  to  the  prescribed  period. 

(g)  Grain  Storage  Facility  Cases 

This  rule  shall  not  limit  the  court's  authority 
under  §  557  of  the  Code  to  enter  orders  govern- 
ing procedures  in  cases  in  which  the  debtor  is 
an  owner  or  operator  of  a  grain  storage  facility. 

(As  amended  Apr.  25,  1989,  eff.  Aug.  1,  1989; 
Apr.  30, 1991,  eff.  Aug.  1,  1991.) 

Notes  of  Advisory  Committee  on  Rules— 1989 
Amendment 

Prior  to  1987,  subdivision  (a)  provided  that  interme- 
diate weekends  and  legal  holidays  would  not  be  count- 
ed in  the  computation  of  a  time  period  if  the  pre- 
scribed or  allowed  time  was  less  than  7  days.  This  rule 
was  amended  in  1987  to  conform  to  Fed.  R.  Civ.  P.  6(a) 
which  provides  for  the  exclusion  of  intermediate  week- 
ends and  legal  holidays  if  the  time  prescribed  or  al- 
lowed is  less  than  11  days.  An  undesirable  result  of  the 
1987  amendment  was  that  10-day  time  periods  pre- 
scribed in  the  interest  of  prompt  administration  of 
bankruptcy  cases  were  extended  to  at  least  14  calendar 
days. 

As  a  result  of  the  present  amendment,  10-day  time 
periods  prescribed  or  allowed  will  no  longer  be  ex- 
tended to  at  least  14  calendar  days  because  of  interme- 
diate weekends  and  legal  holidays. 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendbsent 

As  a  result  of  the  1989  amendment  to  this  rule,  the 
method  of  computing  time  imder  subdivision  (a)  is  not 
the  same  as  the  method  of  computing  time  under  Rule 
6(a)  P.R.Civ.P.  Subdivision  (a)  is  amended  to  provide 
that  it  governs  the  computation  of  time  periods  pre- 
scribed by  the  Federal  Rules  of  CivU  Procedure  when 
the  Bankruptcy  Rules  make  a  civil  rule  applicable  to  a 
bankruptcy  case  or  proceeding. 

Subdivision  (bX2)  is  amended  because  of  the  dele- 
tion of  Rule  1019(2).  Reference  to  Rule  9015(f)  is  de- 
leted because  of  the  abrogation  of  Rule  9015  in  1987. 
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Subdivision  (b)(3)  is  amended  to  limit  the  enlarge- 
ment of  time  regarding  dismissal  of  a  chapter  7  case 
for  substantial  abuse  in  accordance  with  Rule  1017(e). 

References  in  Text 

The  Federal  Rules  of  Civil  Procedure,  referred  to  in 
subd.  (a),  are  set  out  in  the  Appendix  to  Title  28,  Judi- 
ciary and  Judicial  Procedure. 

Rule  9009.  Forms 

The  Official  Forms  prescribed  by  the  Judicial 
Conference  of  the  United  States  shall  be  ob- 
served and  used  with  alterations  as  may  be  ap- 
propriate. Forms  may  be  combined  and  their 
contents  rearranged  to  permit  economies  in 
their  use.  The  Director  of  the  Administrative 
Office  of  the  United  States  Courts  may  issue 
additional  forms  for  use  under  the  Code.  The 
forms  shall  be  construed  to  be  consistent  with 
these  rules  and  the  Code. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendbient 

Rule  9029  [9009]  is  amended  to  clarify  that  local 
court  rules  may  not  prohibit  or  limit  the  use  of  the 
Official  Forms. 

Rule  9010.  Representation  and  Appearances;  Powers 
of  Attorney 

(a)  Authority  To  Act  Personally  or  by  Attorney 

A  debtor,  creditor,  equity  security  holder,  in- 
denture trustee,  committee  or  other  party  may 
(1)  appear  in  a  case  under  the  Code  and  act 
either  in  the  entity's  own  behalf  or  by  an  attor- 
ney authorized  to  practice  in  the  court,  and  (2) 
perform  any  act  not  constituting  the  practice  of 
law,  by  an  authorized  agent,  attorney  in  fact,  or 
proxy. 

(b)  Notice  of  Appearance 

An  attorney  appearing  for  a  party  in  a  case 
under  the  Code  shall  file  a  notice  of  appearance 
with  the  attorney's  name,  office  address  and 
telephone  number,  unless  the  attorney's  ap- 
pearance is  otherwise  noted  in  the  record. 

(c)  Power  of  Attorney 

The  authority  of  any  agent,  attorney  in  fact, 
or  proxy  to  represent  a  creditor  for  any  pur- 
pose other  than  the  execution  and  filing  of  a 
proof  of  claim  or  the  acceptance  or  rejection  of 
a  plan  shall  be  evidenced  by  a  power  of  attor- 
ney conforming  substantially  to  the  appropri- 
ate Official  Form.  The  execution  of  any  such 
power  of  attorney  shall  be  acknowledged  before 
one  of  the  officers  enimierated  in  28  U.S.C. 
§  459,  §  953,  Rule  9012,  or  a  person  authorized 
to  administer  oaths  imder  the  laws  of  the  state 
where  the  oath  is  administered. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1,  1991.) 

Notes  of  Advisory  CoBOfiTTEE  on  Rules— 1991 
Amendment 

References  to  Official  Form  numbers  in  subdivision 
(c)  are  deleted  in  anticipation  of  future  revision  and 
renumbering  of  the  Official  Forms. 

Rule  9011.  Signing  and  Verification  of  Papers 

(a)  Signature 

Every  petition,  pleading,  motion  and  other 
paper  served  or  filed  in  a  case  under  the  Code 


on  behalf  of  a  party  represented  by  an  attor- 
ney, except  a  list,  schedule,  or  statement,  or 
amendments  thereto,  shall  be  signed  by  at  least 
one  attorney  of  record  in  the  attorney's  individ- 
ual name,  whose  office  address  and  telephone 
number  shall  be  stated.  A  party  who  is  not  rep- 
resented by  an  attorney  shall  sign  all  papers 
and  state  the  party's  address  and  telephone 
number.  The  signature  of  an  attorney  or  a 
party  constitutes  a  certificate  that  the  attorney 
or  party  has  read  the  document;  that  to  the 
best  of  the  attorney's  or  party's  knowledge,  in- 
formation, and  belief  formed  after  reasonable 
inquiry  it  is  well  grounded  in  fact  and  is  war- 
ranted by  existing  law  or  a  good  faith  argument 
for  the  extension,  modification,  or  reversal  of 
existing  law;  and  that  it  is  not  interposed  for 
any  improper  purpose,  such  as  to  harrass  or  to 
cause  unnecessary  delay  or  needless  increase  in 
the  cost  of  litigation  or  administration  of  the 
case.  If  a  document  is  not  signed,  it  shall  be 
stricken  unless  it  is  signed  promptly  after  the 
omission  is  called  to  the  attention  of  the  person 
whose  signature  is  required.  If  a  document  is 
signed  in  violation  of  this  rule,  the  court  on 
motion  or  on  its  own  initiative,  shall  impose  on 
the  person  who  signed  it,  the  represented 
party,  or  both,  an  appropriate  sanction,  which 
may  include  an  order  to  pay  to  the  other  party 
or  parties  the  amoimt  of  the  reasonable  ex- 
penses incurred  because  of  the  filing  of  the  doc- 
ument, including  a  reasonable  attorney's  fee. 

(b)  Verification 

Except  as  otherwise  specifically  provided  by 
these  rules,  papers  filed  in  a  case  under  the 
Code  need  not  be  verified.  Whenever  verifica- 
tion is  required  by  these  rules,  an  unsworn  dec- 
laration as  provided  in  28  U.S.C.  §  1746  satisfies 
the  requirement  of  verification. 

(c)  Copies  of  Signed  or  Verified  Papers 

When  these  rules  require  copies  of  a  signed  or 
verified  paper,  it  shall  suffice  if  the  original  is 
signed  or  verified  and  the  copies  are  conformed 
to  the  original. 

(As  amended  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 
Notes  of  Advisory  Committee  on  Rules— 1991 

ASifENDMENT 

Subdivision  (a)  is  amended  to  conform  to  Rule  11 
F.R.Civ.P.  where  appropriate,  but  also  to  clarify  that 
it  applies  to  the  unnecessary  delay  or  needless  in- 
crease in  the  cost  of  the  adioinistration  of  the  case. 
Deletion  of  the  references  to  specific  statements  that 
are  excluded  from  the  scope  of  this  subdivision  is  sty- 
listic. As  used  in  subdivision  (a)  of  this  rule,  "state- 
ment" is  limited  to  the  statement  of  financial  affairs 
and  the  statement  of  intention  required  to  be  filed 
under  Rule  1007.  Deletion  of  the  reference  to  the 
Chapter  13  Statement  is  consistent  with  the  amend- 
ment to  Rule  1007(b). 

Rule  9012.  Oaths  and  Affirmations 

(a)  Persons  Authorized  To  Administer  Oaths 

The  following  persons  may  administer  oaths 
and  affirmations  and  take  acknowledgments:  a 
bankruptcy  judge,  clerk,  deputy  clerk.  United 
States  trustee,  officer  authorized  to  administer 
oaths  in  proceedings  before  the  courts  of  the 
United  States  or  under  the  laws  of  the  state 
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where  the  oath  is  to  be  taken,  or  a  diplomatic 
or  consular  officer  of  the  United  States  in  any 
foreign  country, 
(b)  Affirmation  in  Lieu  of  Oath 

When  in  a  case  under  the  Code  an  oath  is  re- 
quired to  be  taken  a  solemn  affirmation  may  be 
accepted  in  lieu  thereof. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Coboiittee  on  Rules— 1991 
Amendment 

This  rule  is  amended  to  conform  to  the  1986  amend- 
ment to  §  343  which  provides  that  the  United  States 
trustee  may  administer  the  oath  to  the  debtor  at  the 
§  341  meeting.  This  rule  also  allows  the  United  States 
trustee  to  administer  oaths  and  affirmations  and  to 
take  acknowledgments  in  other  situations.  This 
amendment  also  affects  Rule  9010(c)  relating  to  the 
acknowledgment  of  a  power  of  attorney.  The  words 
"United  States  trustee"  include  a  designee  of  the 
United  States  trustee  pursuant  to  Rule  9001  and 
§  102(9)  of  the  Code. 

Rule  9019.  Compromise  and  Arbitration 

(a)  Compromise 

On  motion  by  the  trustee  and  after  a  hearing 
on  notice  to  creditors,  the  United  States  trust- 
ee, the  debtor  and  indenture  trustees  as  provid- 
ed in  Rule  2002  and  to  such  other  entities  as 
the  court  may  designate,  the  court  may  ap- 
prove a  compromise  or  settlement. 

(b)  Authority  To  Compromise  or  Settle  Controversies 
Within  Classes 

After  a  hearing  on  such  notice  as  the  court 
may  direct,  the  court  may  fix  a  class  or  classes 
of  controversies  and  authorize  the  trustee  to 
compromise  or  settle  controversies  within  such 
class  or  classes  without  further  hearing  or 
notice. 

(c)  Arbitration 

On  stipulation  of  the  parties  to  any  contro- 
versy affecting  the  estate  the  court  may  au- 
thorize the  matter  to  be  submitted  to  final  and 
binding  arbitration. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

This  rule  is  amended  to  enable  the  United  States 
trustee  to  object  or  otherwise  be  heard  in  connection 
with  a  proposed  compromise  or  settlement  and  other- 
wise to  monitor  the  progress  of  the  case. 

Rule  9020.  Contempt  Proceedings 

(a)  Contempt  Committed  in  Presence  of  Bankruptcy 
Judge 

Contempt  committed  in  the  presence  of  a 
bankruptcy  judge  may  be  determined  summari- 
ly by  a  bankruptcy  judge.  The  order  of  con- 
tempt shall  recite  the  facts  and  shall  be  signed 
by  the  bankruptcy  judge  and  entered  of  record. 

(b)  Other  Contempt 

Contempt  committed  in  a  case  or  proceeding 
pending  before  a  bankruptcy  judge,  except 
when  determined  as  provided  in  subdivision  (a) 
of  this  rule,  may  be  determined  by  the  bank- 
ruptcy judge  only  after  a  hearing  on  notice. 
The  notice  shall  be  in  writing,  shall  state  the 


essential  facts  constituting  the  contempt 
charged  and  describe  the  contempt  as  criminal 
or  civil  and  shall  state  the  time  and  place  of 
hearing,  allowing  a  reasonable  time  for  the 
preparation  of  the  defense.  The  notice  may  be 
given  on  the  court's  own  initiative  or  on  appli- 
cation of  the  United  States  attorney  or  by  an 
attorney  appointed  by  the  court  for  that  pur- 
pose. If  the  contempt  charged  involves  disre- 
spect to  or  criticism  of  a  bankruptcy  judge,  that 
judge  is  disqualified  from  presiding  at  the  hear- 
ing except  with  the  consent  of  the  person 
charged. 

(c)  Service  and  Effective  Date  of  Order;  Review 

The  clerk  shall  serve  forthwith  a  copy  of  the 
order  of  contempt  on  the  entity  named  therein. 
The  order  shall  be  effective  10  days  after  serv- 
ice of  the  order  and  shall  have  the  same  force 
and  effect  as  an  order  of  contempt  entered  by 
the  district  court  unless,  within  the  10  day 
period,  the  entity  named  therein  serves  and 
files  objections  prepared  in  the  manner  provid- 
ed in  Rule  9033(b),  If  timely  objections  are 
filed,  the  order  shall  be  reviewed  as  provided  in 
Rule  9033. 

(d)  Right  to  Jury  Trial 

Nothing  in  this  rule  shall  be  construed  to 
impair  the  right  to  jury  trial  whenever  it  other- 
wise exists. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Cobohittee  on  Rules— 1991 
Amendment 

The  words  "with  the  clerk'*  in  subdivision  (c)  are  de- 
leted as  unnecessary.  See  Rules  5005(a)  and  9001(3). 

Rule  9022.  Notice  of  Judgment  or  Order 

(a)  Judgment  or  Order  of  Bankruptcy  Judge 

Immediately  on  the  entry  of  a  judgment  or 
order  the  clerk  shall  serve  a  notice  of  the  entry 
by  mail  in  the  manner  provided  by  Rule  7005 
on  the  contesting  parties  and  on  other  entities 
as  the  court  directs.  Unless  the  case  is  a  chapter 
9  municipality  case,  the  clerk  shall  forthwith 
transmit  to  the  United  States  trustee  a  copy  of 
the  judgment  or  order.  Service  of  the  notice 
shall  be  noted  in  the  docket.  Lack  of  notice  of 
the  entry  does  not  affect  the  time  to  appeal  or 
relieve  or  authorize  the  court  to  relieve  a  party 
for  failure  to  appeal  within  the  time  allowed, 
except  as  permitted  in  Rule  8002. 

(b)  Judgment  or  Order  of  District  Judge 

Notice  of  a  judgment  or  order  entered  by  a 
district  judge  is  governed  by  Rule  77(d) 
P.R.Civ.P.  Unless  the  case  is  a  chapter  9  mu- 
nicipality case,  the  clerk  shall  forthwith  trans- 
mit to  the  United  States  trustee  a  copy  of  a 
judgment  or  order  entered  by  a  district  judge. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules— 1991 
Amendment 

This  rule  is  amended  to  enable  the  United  States 
trustee  to  be  informed  of  all  developments  in  the  case 
so  that  administrative  and  supervisory  functions  pro- 
vided in  28  U.S.C.  §  586(a)  may  be  performed. 
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Rule  9024.  Relief  from  Judgment  or  Order 

Rule  60  P.R.Civ.P.  applies  in  cases  under  the 
Code  except  that  (Da  motion  to  reopen  a  case 
under  the  Code  or  for  the  reconsideration  of  an 
order  allowing  or  disallowing  a  claim  against 
the  estate  entered  without  a  contest  is  not  sub- 
ject to  the  one  year  limitation  prescribed  in 
Rule  60(b),  (2)  a  complaint  to  revoke  a  dis- 
charge in  a  chapter  7  liquidation  case  may  be 
filed  only  within  the  time  allowed  by  §  727(e)  of 
the  Code,  and  (3)  a  complaint  to  revoke  an 
order  confirming  a  plan  may  be  filed  only 
within  the  time  allowed  by  §  1144,  §  1230,  or 
§  1330. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  op  Advisory  Cobcmittee  on  Rules— 1991 
Amendment 

Clause  (3)  is  amended  to  include  a  reference  to 
§  1230  of  the  Code  which  contains  time  limitations  re- 
lating to  revocation  of  confirmation  of  a  chapter  12 
plan.  The  time  periods  prescribed  by  §  1230  may  not 
be  circumvented  by  the  invocation  of  P.R.Civ.P.  60(b). 

Rule  9027.  Removal 

(a)  Notice  of  Removal 

(1)  Where  Filed;  Form  and  Content  A  notice 
of  removal  shall  be  filed  with  the  clerk  for  the 
district  and  division  within  which  is  located  the 
state  or  federal  court  where  the  civil  action  is 
pending.  The  notice  shall  be  signed  pursuant  to 
Rule  9011  and  contain  a  short  and  plain  state- 
ment of  the  facts  which  entitle  the  party  filing 
the  notice  to  remove,  contain  a  statement  that 
upon  removal  of  the  claim  or  cause  of  action 
the  proceeding  is  core  or  non-core  and,  if  non- 
core,  that  the  party  filing  the  notice  does  or 
does  not  consent  to  entry  of  final  orders  or 
judgment  by  the  bankruptcy  judge,  and  be  ac- 
companied by  a  copy  of  all  process  and  plead- 
ings. 

(2)  Time  for  Filing;  Civil  Action  Initiated 
Before  Commencement  of  the  Case  Under  the 
Code,  If  the  claim  or  cause  of  action  in  a  civil 
action  is  pending  when  a  case  under  the  Code  is 
commenced,  a  notice  of  removal  may  be  filed 
only  within  the  longest  of  (A)  90  days  after  the 
order  for  relief  in  the  case  under  the  Code,  (B) 
30  days  after  entry  of  an  order  terminating  a 
stay,  if  the  claim  or  cause  of  action  in  a  civil 
action  has  been  stayed  imder  §  362  of  the  Code, 
or  (C)  30  days  after  a  trustee  qualifies  in  a 
chapter  11  reorganization  case  but  not  later 
than  180  days  after  the  order  for  relief. 

(3)  Time  for  Filing;  Civil  Action  Initiated 
After  Commencement  of  the  Case  Under  the 
Code.  If  a  case  under  the  Code  is  pending  when 
a  claim  or  cause  of  action  is  asserted  in  another 
court,  a  notice  of  removal  may  be  filed  with  the 
clerk  only  within  the  shorter  of  (A)  30  days 
after  receipt,  through  service  or  otherwise,  of  a 
copy  of  the  initial  pleading  setting  forth  the 
claim  or  cause  of  action  sought  to  be  removed 
or  (B)  30  days  after  receipt  of  the  summons  if 
the  initial  pleading  has  been  filed  with  the 
court  but  not  served  with  the  simmions. 

(b)  Notice 

Promptly  after  filing  the  notice  of  removal, 
the  party  filing  the  notice  shall  serve  a  copy  of 


it  on  all  parties  to  the  removed  claim  or  cause 
of  action. 

(c)  Filing  in  Non-Bankruptcy  Court 

Promptly  after  filing  the  notice  of  removal, 
the  party  filing  the  notice  shall  file  a  copy  of  it 
with  the  clerk  of  the  court  from  which  the 
claim  or  cause  of  action  is  removed.  Removal  of 
the  claim  or  cause  of  action  is  effected  on  such 
filing  of  a  copy  of  the  notice  of  removal.  The 
parties  shall  proceed  no  further  in  that  court 
unless  and  until  the  claim  or  cause  of  action  is 
remanded. 

(d)  Remand 

A  motion  for  remand  of  the  removed  claim  or 
cause  of  action  shall  be  governed  by  Rule  9014 
and  served  on  the  parties  to  the  removed  claim 
or  cause  of  action. 

(e)  Procedure  After  Removal 

(1)  After  removal  of  a  claim  or  cause  of  action 
to  a  district  court  the  district  court  or,  if  the 
case  under  the  Code  has  been  referred  to  a 
bankruptcy  judge  of  the  district,  the  bank- 
ruptcy judge,  may  issue  all  necessary  orders 
and  process  to  bring  before  it  all  proper  parties 
whether  served  by  process  issued  by  the  court 
from  which  the  claim  or  cause  of  action  was  re- 
moved or  otherwise. 

(2)  The  district  court  or,  if  the  case  under  the 
Code  has  been  referred  to  a  bankruptcy  judge 
of  the  district,  the  bankruptcy  judge  may  re- 
quire the  party  filing  the  notice  of  removal  to 
file  with  the  clerk  copies  of  all  records  and  pro- 
ceedings relating  to  the  claim  or  cause  of  action 
in  the  court  from  which  the  claim  or  cause  of 
action  was  removed. 

(3)  Any  party  who  has  filed  a  pleading  in  con- 
nection with  the  removed  claim  or  cause  of 
action,  other  than  the  party  filing  the  notice  of 
removal,  shall  file  a  statement  admitting  or  de- 
nying any  allegation  in  the  notice  of  removal 
that  upon  removal  of  the  claim  or  cause  of 
action  the  proceeding  is  core  or  non-core.  If  the 
statement  alleges  that  the  proceeding  is  non- 
core,  it  shall  state  that  the  party  does  or  does 
not  consent  to  entry  of  final  orders  or  judg- 
ment by  the  bankruptcy  judge.  A  statement  re- 
quired by  this  paragraph  shall  be  signed  pursu- 
ant to  Rule  9011  and  shall  be  filed  not  later 
than  10  days  after  the  filing  of  the  notice  of  re- 
moval. Any  party  who  files  a  statement  pursu- 
ant to  this  paragraph  shall  mail  a  copy  to  every 
other  party  to  the  removed  claim  or  cause  of 
action. 

(f)  Process  After  Removal 

If  one  or  more  of  the  defendants  has  not  been 
served  with  process,  the  service  has  not  been 
perfected  prior  to  removal,  or  the  process 
served  proves  to  be  defective,  such  process  or 
service  may  be  completed  or  new  process  issued 
pursuant  to  Part  VII  of  these  rules.  This  subdi- 
vision shall  not  deprive  any  defendant  on  whom 
process  is  served  after  removal  of  the  defend- 
ant's right  to  move  to  remand  the  case. 

(g)  Applicability  of  Part  VII 

The  rules  of  Part  VII  apply  to  a  claim  or 
cause  of  action  removed  to  a  district  court  from 
a  federal  or  state  court  and  govern  procedure 
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after  removal.  Repleading  is  not  necessary 
unless  the  court  so  orders.  In  a  removed  action 
in  which  the  defendant  has  not  answered,  the 
defendant  shall  answer  or  present  the  other  de- 
fenses or  objections  available  under  the  rules  of 
Part  VII  within  20  days  following  the  receipt 
through  service  or  otherwise  of  a  copy  of  the 
initial  pleading  setting  forth  the  claim  for  relief 
on  which  the  action  or  proceeding  is  based,  or 
within  20  days  following  the  service  of  sum- 
mons on  such  initial  pleading,  or  within  five 
days  following  the  filing  of  the  notice  of  remov- 
al, whichever  period  is  longest, 
(h)  Record  Supplied 

When  a  party  is  entitled  to  copies  of  the 
records  and  proceedings  in  any  civil  action  or 
proceeding  in  a  federal  or  a  state  court,  to  be 
used  in  the  removed  civil  action  or  proceeding, 
and  the  clerk  of  the  federal  or  state  court,  on 
demand  accompanied  by  payment  or  tender  of 
the  lawful  fees,  fails  to  deliver  certified  copies, 
the  court  may,  on  affidavit  reciting  the  facts, 
direct  such  record  to  be  supplied  by  affidavit  or 
otherwise.  Thereupon  the  proceedings,  trial 
and  judgment  may  be  had  in  the  court,  and  all 
process  awarded,  as  if  certified  copies  had  been 
filed. 

(i)  Attachment  or  Sequestration;  Securities 

When  a  claim  or  cause  of  action  is  removed  to 
a  district  court,  any  attachment  or  sequestra- 
tion of  property  in  the  court  from  which  the 
claim  or  cause  of  action  was  removed  shall  hold 
the  property  to  answer  the  final  judgment  or 
decree  in  the  same  manner  as  the  property 
would  have  been  held  to  answer  final  judgment 
or  decree  had  it  been  rendered  by  the  court 
from  which  the  claim  or  cause  of  action  was  re- 
moved. All  bonds,  undertakings,  or  security 
given  by  either  party  to  the  claim  or  cause  of 
action  prior  to  its  removal  shall  remain  valid 
and  effectual  notwithstanding  such  removal. 
All  injunctions  issued,  orders  entered  and  other 
proceedings  had  prior  to  removal  shall  remain 
in  full  force  and  effect  until  dissolved  or  modi- 
fied by  the  court. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  of  Advisory  Cobocittee  on  Rules— 1991 
Absendment 

The  abrogation  of  subdivision  (b)  is  consistent  with 
the  repeal  of  28  U.S.C.  §  1446(d).  The  changes  substi- 
tuting the  notice  of  removal  for  the  application  for  re- 
moval conform  to  the  1988  amendments  to  28  U.S.C. 
§  1446. 

Rules  7008(a)  and  7012(b)  were  amended  in  1987  to 
require  parties  to  allege  in  pleadings  whether  a  pro- 
ceeding is  core  or  non-core  and.  if  non-core,  whether 
the  parties  consent  to  the  entry  of  final  orders  or 
judgment  by  the  bankruptcy  judge.  Subdivision  (a)(1) 
is  amended  and  subdivision  (f)(3)  is  added  to  require 
parties  to  a  removed  claim  or  cause  of  action  to  make 
the  same  allegations.  The  party  filing  the  notice  of  re- 
moval must  include  the  allegation  in  the  notice  and 
the  other  parties  who  have  filed  pleadings  must  re- 
spond to  the  allegation  in  a  separate  statement  filed 
within  10  days  after  removal.  However,  if  a  party  to 
the  removed  claim  or  cause  of  action  has  not  filed  a 
pleading  prior  to  removal,  there  is  no  need  to  file  a 
separate  statement  imder  subdivision  (f)(3)  because 
the  aUegation  must  be  included  in  the  responsive 
pleading  filed  piu^uant  to  Rule  7012(b). 

Subdivision  (e).  redesignated  as  subdivision  (d).  is 
amended  to  delete  the  restriction  that  limits  the  role 


of  the  bankruptcy  court  to  the  filing  of  a  report  and 
recommendation  for  disposition  of  a  motion  for 
remand  under  28  U.S.C.  §  1452(b).  This  amendment  is 
consistent  with  §  309(c)  of  the  Judicial  Improvements 
Act  of  1990,  which  amended  §  1452(b)  so  that  it  allows 
an  appeal  to  the  district  court  of  a  bankruptcy  court's 
order  determining  a  motion  for  remand.  This  subdivi- 
sion is  also  amended  to  clarify  that  the  motion  is  a 
contested  matter  governed  by  Rule  9014.  The  words 
"filed  with  the  clerk"  are  deleted  as  imnecessary.  See 
Rules  5005(a)  and  9001(3). 

Rule  9029.  Local  Bankruptcy  Rules 

Each  district  court  by  action  of  a  majority  of 
the  judges  thereof  may  make  and  amend  rules 
governing  practice  and  procedure  in  all  cases 
and  proceedings  within  the  district  court's 
bankruptcy  jurisdiction  which  are  not  incon- 
sistent with  these  rules  and  which  do  not  pro- 
hibit or  limit  the  use  of  Official  Forms.  Rule  83 
P.R.Civ.P.  governs  the  procedure  for  making 
local  rules.  A  district  court  may  authorize  the 
bankruptcy  judges  of  the  district,  subject  to 
any  limitation  or  condition  it  may  prescribe  and 
the  requirements  of  83  F.R^Civ.P.,  to  make 
rules  of  practice  and  procedure  which  are  not 
inconsistent  with  these  rules  and  which  do  not 
prohibit  or  limit  the  use  of  Official  Forms.  In 
all  cases  not  provided  for  by  rule,  the  court  may 
regulate  its  practice  in  any  manner  not  incon- 
sistent with  the  Official  Forms  or  with  these 
rules  or  those  of  the  district  in  which  the  court 
acts. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1. 1991.) 

Notes  of  Advisory  Committee  on  Rules—1991 
Amendment 

This  rule  is  amended  to  make  it  clear  that  the  Offi- 
cial Forms  must  be  accepted  in  every  bankruptcy 
court. 

Rule  9032.  Effect  of  Amendment  of  Federal  Rules  of 
Civil  Procedure 

The  Federal  Rules  of  Civil  Procedure  which 
are  incorporated  by  reference  and  made  appli- 
cable by  these  rules  shall  be  the  Federal  Rules 
of  Civil  Procedure  in  effect  on  the  effective 
date  of  these  rules  and  as  thereafter  amended, 
unless  otherwise  provided  by  such  amendment 
or  by  these  rules. 

(As  amended  Apr.  30, 1991,  eff.  Aug.  1, 1991.) 

Notes  op  Advisory  Committee  on  Rules—1991 
Amendment 

This  rule  is  amended  to  provide  flexibility  so  that 
the  Bankruptcy  Rules  may  provide  that  subsequent 
amendments  to  a  Federal  Rule  of  Civil  Procedure 
made  applicable  by  these  rules  are  not  effective  with 
regard  to  Bankruptcy  Code  cases  or  proceedings.  For 
example,  in  view  of  the  anticipated  amendments  to, 
and  restructuring  of.  Rule  4  P.R.Civ.P.,  Rule  7004(g) 
will  prevent  such  changes  from  affecting  Bankruptcy 
Code  cases  until  the  Advisory  Conmiittee  on  Bank- 
ruptcy Rules  has  an  opportimity  to  consider  such 
amendments  and  to  make  appropriate  recommenda- 
tions for  incorporating  such  amendments  into  the 
Bankruptcy  Rules. 
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Rule  9034.  Transmittal  of  Pleadings,  Motion  Papers, 
Objections,  and  Other  Papers  to  the  United 
States  Trustee 

Unless  the  United  States  trustee  requests 
otherwise  or  the  case  is  a  chapter  9  municipal- 
ity case,  any  entity  that  files  a  pleading, 
motion,  objection,  or  similar  paper  relating  to 
any  of  the  following  matters  shall  transmit  a 
copy  thereof  to  the  United  States  trustee 
within  the  time  required  by  these  rules  for 
service  of  the  paper: 

(a)  a  proposed  use,  sale,  or  lease  of  property 
of  the  estate  other  than  in  the  ordinary 
course  of  business; 

(b)  the  approval  of  a  compromise  or  settle- 
ment of  a  controversy; 

(c)  the  dismissal  or  conversion  of  a  case  to 
another  chapter; 

(d)  the  employment  of  professional  persons; 

(e)  an  application  for  compensation  or  reim- 
bursement of  expenses; 

(f)  a  motion  for,  or  approval  of  an  agree- 
ment relating  to,  the  use  of  cash  collateral  or 
authority  to  obtain  credit; 

(g)  the  appointment  of  a  trustee  or  examin- 
er in  a  chapter  11  reorganization  case; 

(h)  the  approval  of  a  disclosure  statement; 

(i)  the  confirmation  of  a  plan; 

(j)  an  objection  to,  or  waiver  or  revocation 
of,  the  debtor's  discharge; 

(k)  any  other  matter  in  which  the  United 
States  trustee  requests  copies  of  filed  papers 
or  the  court  orders  copies  transmitted  to  the 
United  States  trustee. 

(Added  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 

Notes  of  Advisory  Committee  on  Rules 

Section  307  of  the  Code  gives  the  United  States 
trustee  the  right  to  appear  and  be  heard  on  issues  in 
cases  and  proceedings  under  the  Code.  This  rule  is  in- 
tended to  keep  the  United  States  trustee  informed  of 
certain  developments  and  disputes  in  which  the 
United  States  trustee  may  wish  to  be  heard.  This  rule, 
which  derives  from  Rule  X-1008.  also  enables  the 
United  States  trustee  to  monitor  the  progress  of  the 
case  in  accordance  with  28  U.S.C.  §  586(a).  The  re- 
quirement to  transmit  copies  of  certain  pleadings, 
motion  papers  and  other  documents  is  intended  to  be 
nexible  in  that  the  United  States  trustee  in  a  particu- 
lar judicial  district  may  request  copies  of  papers  in  cer- 
tain categories,  and  may  request  not  to  receive  copies 
of  documents  in  other  categories,  when  the  practice  in 
that  district  makes  that  desirable.  When  the  rules  re- 
quire that  a  paper  be  served  on  particular  parties,  the 
time  period  in  which  service  is  required  is  also  applica- 
ble to  transmittal  to  the  United  States  trustee. 

Although  other  rules  require  that  certain  notices  be 
transmitted  to  the  United  States  trustee,  this  rule 
goes  further  in  that  it  requires  the  transmittal  to  the 
United  States  trustee  of  other  papers  filed  in  connec- 
tion with  these  matters.  This  rule  is  not  an  exhaustive 
list  of  the  matters  of  which  the  United  States  trustee 
may  be  entitled  to  receive  notice. 

Rule  9035.  Applicability  of  Rules  in  Judicial  Districts 
in  Alabama  and  North  Carolina 

In  any  case  under  the  Code  that  is  filed  in  or 
transferred  to  a  district  in  the  State  of  Ala- 
bama or  the  State  of  North  Carolina  and  in 
which  a  United  States  trustee  is  not  authorized 
to  act,  these  rules  apply  to  the  extent  that  they 
are  not  inconsistent  with  the  provisions  of  title 
11  and  title  28  of  the  United  States  Code  effec- 
tive in  the  case. 


(Added  Apr.  30,  1991,  eff.  Aug.  1,  1991.) 

Notes  op  Advisory  Committee  on  Rules 

Section  302(d)(3)  of  the  Bankruptcy  Judges,  United 
States  Trustees,  and  Family  Parmer  Bankruptcy  Act 
of  1986  provides  that  amendments  to  the  Code  relat- 
ing to  United  States  trustees  and  quarterly  fees  re- 
quired under  28  U.S.C.  §  1930(a)(6)  do  not  become  ef- 
fective in  any  judicial  district  in  the  States  of  Alabama 
and  North  Carolina  until  the  district  elects  to  be  in- 
cluded in  the  United  States  trustee  system,  or  October 
1,  1992,  whichever  occurs  first,  unless  Congress  ex- 
tends the  deadline.  If  the  United  States  trustee  system 
becomes  effective  in  these  districts,  the  transition  pro- 
visions in  the  1986  Act  will  govern  the  application  of 
the  United  States  trustee  amendments  to  cases  that 
are  pending  at  that  time.  See  §  302(d)(3)(P).  The  stat- 
ute, and  not  the  bankruptcy  court,  determines  wheth- 
er a  United  States  trustee  is  authorized  to  act  in  a  par- 
ticular case. 

Section  302(d)(3)(I)  of  the  1986  Act  authorizes  the 
Judicial  Conference  of  the  United  States  to  promul- 
gate regulations  governing  the  appointment  of  bank- 
ruptcy administrators  to  supervise  the  administration 
of  estates  and  trustees  in  cases  in  the  districts  in  Ala- 
bama and  North  Carolina  until  the  provisions  of  the 
Act  relating  to  the  United  States  trustee  take  effect  in 
these  districts.  Pursuant  to  this  authority,  in  Septem- 
ber 1987,  the  Judicial  Conference  promulgated  regula- 
tions governing  the  selection  and  appointment  of 
bankruptcy  administrators  and  regulations  governing 
the  establishment,  duties,  and  functions  of  bank- 
ruptcy administrators.  Guidelines  relating  to  the 
bankruptcy  administrator  program  have  been  pre- 
scribed by  the  Director  of  the  Administrative  Office  of 
the  United  States  Courts. 

Many  of  these  rules  were  amended  to  implement  the 
United  States  trustee  system  in  accordance  with  the 
1986  Act.  Since  the  provisions  of  the  1986  Act  relating 
to  the  United  States  trustee  system  are  not  effective 
in  cases  in  Alabama  and  North  Carolina  in  which  a 
bankruptcy  administrator  is  serving,  rules  referring  to 
United  States  trustees  are  at  least  partially  inconsist- 
ent with  the  provisions  of  the  Bankruptcy  Code  and 
title  28  of  the  United  States  Code  effective  in  such 
cases. 

In  determining  the  applicability  of  these  rules  in 
cases  in  Alabama  and  North  Carolina  in  which  a 
United  States  trustee  is  not  authorized  to  act,  the  fol- 
lowing guidelines  should  be  followed: 

(1)  The  following  rules  do  not  apply  because  they 
are  inconsistent  with  the  provisions  of  the  Code  or 
title  28  in  these  cases:  1002(b),  1007(1).  1009(c), 
2002(k),  2007.1(b),  2015(a)(6),  2020,  3015(b),  5005(b), 
7004(b)(10),  9003(b),  and  9034. 

(2)  The  following  rules  are  partially  inconsistent 
with  the  provisions  of  the  Code  effective  in  these 
cases  and,  therefore,  are  applicable  with  the  follow- 
ing modifications: 

(a)  Rule  2001(a)  and  (c)— The  court,  rather  than 
the  United  States  trustee,  appoints  the  interim 
trustee. 

(b)  Rule  2003— The  duties  of  the  United  States 
trustee  relating  to  the  meeting  of  creditors  or 
equity  security  holders  are  performed  by  the  offi- 
cer determined  in  accordance  with  regulations  of 
the  Judicial  Conference,  guidelines  of  the  Director 
of  the  Administrative  Office,  local  rules  or  court 
orders. 

(c)  Rule  2007— The  court,  rather  than  the  United 
States  trustee,  appoints  committees  in  chapter  9 
and  chapter  11  cases. 

(d)  Rule  2008— The  bankruptcy  administrator, 
rather  than  the  United  States  trustee,  informs  the 
trustee  of  how  to  qualify. 

(e)  Rule  2009ic)  and  (d)— The  court,  rather  than 
the  United  States  tnistee,  appoints  interim  trust- 
ees in  chapter  7  cases  and  trustees  in  chapter  11, 
12  and  13  cases. 
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(f )  RtOe  2010— The  court,  rather  than  the  United 
States  trustee,  determines  the  amount  and  suffi- 
ciency of  the  trustee's  bond. 

(g)  Rtde  5010— The  court,  rather  than  the  United 
States  trustee,  appoints  the  trustee  when  a  case  is 
reopened. 

(3)  All  other  rules  are  applicable  because  they  are 
consistent  with  the  provisions  of  the  Code  and  title 
28  effective  in  these  cases,  except  that  any  reference 
to  the  United  States  trustee  is  not  applicable  and 
should  be  disregarded. 

Many  of  the  amendments  to  the  rules  are  designed 
to  give  the  United  States  trustee,  a  member  of  the  Ex- 
ecutive Branch,  notice  of  certain  developments  and 
copies  of  petitions,  schedules,  pleadings,  and  other 
papers.  In  contrast,  the  bankruptcy  administrator  is 
an  officer  in  the  Judicial  Branch  and  matters  relating 
to  notice  of  developments  and  access  to  documents 
filed  in  the  clerk's  office  are  governed  by  regulations 
of  the  Judicial  Conference  of  the  United  States,  guide- 
lines of  the  Administrative  Office  of  the  United  States 
Courts,  local  rules,  and  court  orders.  Also,  require- 
ments for  disclosure  of  connections  with  the  bank- 
ruptcy administrator  in  applications  for  emplojonent 
of  professional  persons,  restrictions  on  appointments 
of  relatives  of  bankruptcy  administrators,  effects  of 
erroneously  filing  papers  with  the  bankruptcy  admin- 
istrator, and  other  matters  not  covered  by  these  rules 
may  be  governed  by  regulations  of  the  Judicial  Con- 
ference, guidelines  of  the  Director  of  the  Administra- 
tive Office,  local  rules,  and  court  orders. 

This  rule  will  cease  to  have  effect  if  a  United  States 
trustee  is  authorized  in  every  case  in  the  districts  in 
Alabama  and  North  Carolina. 

[PART  X~UNITED  STATES  TRUSTEES! 
(Abrogated  Apr.  30,  1991.  eff.  Aug.  1,  1991) 

OFFICIAL  FORMS 

[Note:  These  official  forms  should  be  observed 
and  used  with  such  alterations  as  may  be  ap- 
propriate to  suit  the  circumstances.  See  Rule 
9009,1 

Introduction  and  General  Instructions 

Rule  9009  of  the  Federal  Rules  of  Bankruptcy  Pro- 
cedure states  that  the  Official  Forms  prescribed  by 
the  Judicial  Conference  of  the  United  States  "shall  be 
observed  and  used."  The  Official  Forms,  accordingly, 
are  obligatory  in  character. 

Rule  9009  expressly  permits  the  user  of  the  Official 
Forms  to  make  such  "alterations  as  may  be  appropri- 
ate," and  the  use  of  the  Official  Forms  has  been  held 
to  be  subject  to  a  "rule  of  substantial  compliance." 
Some  rules,  for  example  Fed.R.Bankr.P.  3001(a),  spe- 
cifically state  that  the  filed  document  need  only  "con- 
form substantially"  to  the  Official  Form.  A  document 
for  which  an  Official  Form  is  prescribed  generally  will 
meet  the  standard  of  substantial  compliance  if  the 
document  contains  the  complete  substance,  that  is,  all 
of  the  information  required  by  the  Official  Form. 

Rule  9009  also  expressly  permits  the  contents  of  Of- 
ficial Forms  to  be  rearranged,  and  the  format  of  the 
Official  Forms  traditionally  has  been  quite  flexible. 
The  forms  of  the  voluntary  petition,  the  schedules, 
and  the  statement  of  financial  affairs  are  printed  and 
sold  by  private  publishers.  Design  features  such  as 
type  face,  type  size,  layout,  and  side  and  top  margins 
were  not  prescribed  by  the  Judicial  Conference,  but 
rather  left  to  the  professional  judgment  of  each  pub- 
lisher. 

A  great  deal  of  variation,  accordingly,  has  developed. 
Some  publishers  also  add  forms  that  are  not  official 
but  which  have  been  drafted  by  the  publisher.  A  form 
for  a  chapter  13  plan,  for  example,  frequently  is  in- 
cluded with  conunercially  printed  packages  of  forms 
for  filing  cases  under  chapter  13,  although  there  is  no 
Official  Form  for  this  purpose.  The  variety  of  formats 


has  accelerated  since  the  introduction  of  computer 
software  for  generating  the  petitions,  schedules,  and 
statements  of  affairs.  It  is  the  policy  of  the  Judicial 
Conference  that  such  diversity  is  desirable  and  should 
be  encouraged. 

The  sheer  volume  of  bankruptcy  cases,  however,  has 
compelled  the  Judicial  Conference,  for  the  first  time, 
to  prescribe  the  format  of  certain  Official  Forms.  In 
particular,  the  format  of  Form  1,  the  Volimtary  Peti- 
tion, now  is  prescribed.  This  format  is  designed  to 
assist  the  clerk  of  the  bankruptcy  court  to  enter  the 
case  in  the  court's  computer  database  and  ensures 
that  all  required  information  is  available  to  both  the 
clerk  and  the  United  States  trustee  at  the  inception  of 
the  case.  The  rule  of  substantial  compliance  continues 
to  apply,  however.  Accordingly,  publishers  may  vary 
the  size  and  style  of  the  type  and  may  alter  the  size 
and  shape  of  the  boxes  on  the  form,  within  the 
bounds  of  that  rule. 

The  Official  Forms  of  the  petitions,  schedules,  and 
statement  of  financial  affairs,  (Forms  1,  5,  6,  and  7), 
are  to  be  printed  on  one  side  of  the  paper  only.  Each 
page  is  to  be  prepunched  with  two  holes  at  the  top, 
and  sufficient  top  margin  allowed  so  that  neither  cap- 
tion nor  text  is  destroyed  or  obscured.  Compliance 
with  these  standards  will  facilitate  both  the  securing 
of  the  papers  in  the  case  file  and  review  of  the  file  by 
the  public. 

Although  Rule  9009  permits  alteration,  for  most  of 
the  Official  Forms,  alteration  will  be  appropriate  only 
in  rare  circimistances.  The  special  forms  for  chapter 
11  cases,  on  the  other  hand,  seldom  will  be  used  with- 
out alterations.  Forms  12  through  15,  while  legally 
sufficient  in  any  chapter  11  case,  are  intended  by  the 
Judicial  Conference,  and  most  often  will  be  used,  as  a 
framework  for  drafting  a  document  specially  tailored 
to  the  particular  case.  These  alterations  generally  will 
take  the  form  of  additions  to  the  prescribed  elements. 

Rule  9009  provides  for  a  balance  of  prescribed  sub- 
stance, to  which  full  adherence  is  expected  in  all  but 
the  most  unusual  cases,  and  flexible  formatting,  under 
which  requirements  are  kept  to  the  minimum  neces- 
sary for  proper  operation  of  the  courts  and  the  bank- 
ruptcy system.  While  Rule  9009  recognizes  the  overall 
need  for  flexibility.  Rule  9029  makes  it  clear  that  the 
Official  Forms  must  be  accepted  in  every  bankruptcy 
court. 

Under  Rule  9029,  courts  may  not  reject  documents 
presented  for  filing  in  novel  or  unfamiliar  formats  if 
those  documents  contain  the  substance  prescribed  by 
the  Official  Form  and  meet  the  requirements  for  one- 
sided printing,  pre-pimched  holes,  and  adequate  top 
margins.  Nor  are  courts  authorized  to  impose  local 
forms  which  vary  in  substance  from  the  Official 
Forms  or  reject  papers  presented  for  filing  on  Official 
Forms  on  the  basis  that  the  proffered  documents 
differ  from  a  locally  preferred  version. 

SPECIAL  INSTRUCTIONS  FOR  COMPUTER-GENERATED  FORMS 

In  Form  1,  the  Volimtary  Petition,  if  a  box  contains 
multiple  choices,  a  computer-generated  petition  that 
shows  only  the  choice  made  is  acceptable  for  filing.  All 
sections  of  the  petition  must  be  shown  and  completed, 
however,  unless  instructions  on  the  Official  Form  of 
the  petition  state  that  the  box  is  applicable  only  to 
cases  filed  under  a  chapter  other  than  the  one  selected 
by  the  debtor.  If  the  debtor  has  no  information  to  pro- 
vide for  a  particular  box,  for  example  if  the  debtor  has 
no  prior  banlsruptcies  to  report,  a  computer-generated 
petition  should  so  indicate  by  stating  "None." 

Form  6,  the  Schedules,  on  which  the  debtor  reports 
all  of  the  debtor's  assets  and  liabilities,  has  been  pre- 
scribed in  a  columnar  format.  Columns  help  to  orga- 
nize the  information  which  the  debtor  is  required  to 
report  and  should  be  used  when  the  printed  schedules 
are  completed  on  a  typewriter.  In  a  computerized  law 
office,  however,  the  organizational  structure  of  the 
schedules  can  be  built  into  the  computer  program,  and 
a  rigid  columnar  format  may  be  a  hindrance  rather 
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than  a  help.  Schedules  generated  by  computer  which 
provide  all  of  the  information  requested  by  the  pre- 
scribed form  are  fully  acceptable,  regardless  of  the 
format  of  the  printed  page.  The  information  must  be 
appropriately  labeled,  however.  In  Schedule  B,  for  ex- 
ample, all  of  the  categories  of  personal  property  must 
be  printed  on  the  filed  docimient  together  with  the 
debtor's  response  to  each.  The  space  occupied  by  each 
category  may  be  expanded,  however,  so  that  attach- 
ments are  not  needed.  Instructions  provided  on  the 
printed  forms  can  simply  be  built  into  the  computer 
program;  they  need  not  be  reprinted  on  the  filed  docu- 
ment. 

Form  7,  the  Statement  of  Financial  Affairs,  contains 
a  series  of  questions  which  direct  the  debtor  to  answer 
by  furnishing  information.  If  the  answer  to  a  question 
is  "None,"  or  the  question  is  not  applicable,  an  affirm- 
ative statement  to  that  effect  is  required.  To  assure 
that  the  trustee  and  the  creditors  can  review  the  debt- 
or's statement  properly,  the  complete  text  of  each 
question  must  be  printed  on  the  filed  document. 

Form  9,  the  Notice  of  Filing  imder  the  Bankruptcy 
Code,  Meeting  of  Creditors,  and  Fixing  of  Dates,  will 
be  prepared  by  the  clerk  of  the  bankruptcy  court  in 
most  cases.  The  form  is  designed  for  use  with  auto- 
mated printing  and  mailing  equipment.  Two  free  lines, 
which  do  not  appear  on  the  printed  blank  form,  have 
been  programmed  into  the  form.  Courts  may  use  this 
space  to  add  local  information,  such  as  directions  for 
obtaining  copies  of  the  debtor's  schedules. 

Conversion  Table  for  Official  Bankruptcy  Forms 
Former  Official  Form  Number 

1.  Voluntary  Petition 

[Revised;  see  new  Official  Form  1.] 

2.  Application  and  Order  to  Pay  Filing  Fee  in  Install- 
ments 

[Renumbered;  see  new  Official  Form  3.] 

3.  Order  for  Payment  of  Filing  Fee  in  Installments 
[Abrogated  and  combined  with  Form  No.  2;  see 
new  Official  Form  3.] 

4.  Unsworn  Declaration  under  Penalty  of  Perjury  on 
Behalf  of  a  Corporation  or  Partnership 
[Renumbered;  see  new  Official  Form  2.] 

5.  Certificate  of  Commencement  of  Case 
[Abrogated.] 

6.  Schedules  of  Assets  and  Liabilities 
[Revised;  see  new  Official  Form  6.3 

6A.  Schedule  of  Current  Income  and  Current  Expend- 
itures for  Individual  Debtor 

[Revised;  see  new  Official  Form  6,  Schedules  I  and 
J.] 

7.  Statement  of  Financial  Affairs  for  Debtor  Not  En- 
gaged in  Business 

[Revised  and  combined  with  former  Form  No.  8; 
see  new  Official  Form  7.} 

8.  Statement  of  Financial  Affairs  for  Debtor  En- 
gaged in  Business 

[Revised  and  combined  with  former  Form  No.  7; 
see  new  Official  Form  7.1 
8A.  Chapter  7  Individual  Debtor's  Statement  of  In- 
tention 
[Renumbered;  see  new  Official  Form  8.] 

9.  List  of  Creditors  Holding  20  Largest  Unsecured 
Claims 

[Renumbered;  see  new  Official  Form  4.1 

10.  Chapter  13  Statement 

[Abrogated;  see  new  Official  Forms  6,  7,  and  8.] 

11.  Involuntary  Case:  Creditors'  Petition 

[Revised,  combined  with  former  Form  No.  12,  and 
renumbered;  see  new  Official  Form  5.1 

12.  Involuntary  Case  Against  Partnership;  Partner's 
Petition 

[Abrogated  and  combined  with  former  Form  No. 
11;  see  new  Official  Form  5.] 

13.  Summons  to  Debtor 
[Abrogated.] 

14.  Order  for  Relief 
[Abrogated.] 

15.  Appointment  of  Committee  of  Unsecured  Credi- 
tors in  Chapter  9  Mimicipality  or  Chapter  11  Reor- 
ganization Case 

[Abrogated.] 


16.  Order  for  Meeting  of  Creditors  and  Related 
Orders,  Combined  with  Notice  Thereof  and  of 
Automatic  Stay 

[Revised  and  renumbered;  see  new  Official  Form 
9.] 

17.  General  Power  of  Attorney 
[Renumbered;  see  new  Official  Form  11  A.] 

18.  Special  Power  of  Attorney 
[Renumbered;  see  new  Official  Form  No.  IIB.I 

19.  Proof  of  Claim 

[Revised  and  renumbered;  see  new  Official  Form 
10.] 

20.  Proof  of  Claim  for  Wages,  Salary,  or  Commissions 
[Abrogated  and  combined  with  former  Form  No. 
19;  see  new  Official  Form  10.] 

21.  Proof  of  IVIultiple  Claims  for  Wages,  Salary,  or 
Commissions 

[Abrogated  and  combined  with  former  Form  No. 
19;  see  new  Official  Form  10.] 

22.  Order  Appointing  Interim  Trustee  and  Fixing 
Amount  of  Bond 

[Abrogated.] 

23.  Order  Approving  Election  of  Trustee  and  Fixing 
Amount  of  Bond 

[Abrogated.] 

24.  Notice  to  Trustee  of  Selection  and  of  Time  Fixed 
for  Filing  a  Complaint  Objecting  to  Discharge  of 
Debtor 

[Abrogated.] 

25.  Bond  and  Order  Approving  Bond  of  Trustee 
[Abrogated.] 

26.  Certificate  of  Retention  of  Debtor  in  Possession 
[Abrogated.] 

27.  Discharge  of  Debtor 
[Renumbered;  see  new  Official  Form  18.] 

28.  Order  and  Notice  for  Hearing  on  Disclosure  State- 
ment 

[Renumbered;  see  new  Official  Form  12.] 

29.  Order  Approving  Disclosure  Statement  and  Fixing 
Time  for  Filing  Acceptances  or  Rejections  of  Plan, 
Combined  with  Notice  Thereof 
[Renumbered;  see  new  Official  Form  13.] 

30.  Ballot  for  Accepting  or  Rejecting  Plan 
[Renumbered;  see  new  Official  Form  14.] 

31.  Order  Confirming  Plan 
[Renumbered;  see  new  Official  Form  15.] 


32. 


Notice  of  Filing  Final  Account 
[Abrogated.] 


33.  Pinal  Decree 
[Abrogated.] 

34.  Caption  of  Adversary  Proceedings 
[Renumbered;  see  new  Official  Form  16C.] 

35.  Notice  of  Appeal  to  a  District  Court  or  Bank- 
ruptcy Appellate  Panel  from  a  Judgment  of  a 
Bankruptcy  Court  Entered  in  an  Adversary  Pro- 
ceeding 

[Revised  and  renumbered;  see  new  Official  Form 
17.] 


Note  Concerning  Continued  Availability  of  Certain 
Abrogated  Forms 

Forms  No.  5,  13,  14,  26,  32  and  33,  although  abrogat- 
ed as  Official  Forms,  continue  to  be  available  as  proce- 
dural forms  issued  by  the  Director  of  the  Administra- 
tive Office  of  the  United  States  Courts.  Members  of 
the  bar  and  the  public  may  consult  the  Bankruptcy 
Forms  Manual,  which  is  available  in  the  clerk's  office 
at  every  bankruptcy  court  location.  The  contents  of 
the  Bankruptcy  Forms  Manual  may  be  copied  without 
restriction,  subject  to  any  applicable  copy  fee  charged 
by  the  clerk. 

Forms  No.  15,  22,  23,  24  and  25,  also  abrogated  as  Of- 
ficial Forms,  pertain  to  functions  now  performed  by 
the  United  States  trustee.  Any  forms  deemed  neces- 
sary for  carrying  out  those  functions  will  be  issued  by 
the  Department  of  Justice. 
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FORM1.  VOLUNTARY  PETITION 


Forml 


United  States  Bankruptcy  Court 

District  of 


VOLUNTARY 
PETTnON 


IN  RE  (Nam*  of  debtor  -  If  individual,  enter  Last.  First.  Middle) 


NAME  OF  JOINT  DEBTOR  (Spouse)  (Last.  First,  Middle) 


ALL  OTHER  NAMES  used  by  the  debtor  in  the  last  6  years 
(Include  married,  maiden,  and  trade  names) 


ALL  OTHER  NAMES  used  by  the  Joint  debtor  in  the  last  6  years 
(Include  married,  maiden,  and  trade  names) 


80C.  SEC/TAX  LO.  NO.  (If  more  than  one.  state  all) 


SOC.  SECyTAX  1.0.  NO.  (If  more  than  one.  state  alQ 


STREET  ADDRESS  OF  DEBTOR  (No.  and  street,  city,  state,  and  zip  code) 


STREET  ADDRESS  OF  JOINT  DEBTOR  (No.  and  street,  city,  state,  and  zip  code) 


COUNTY  OF  RESIDENCE  OR 
PRINCIPAL  PLACE  OF  BUSINESS 


COUNTY  OF  RESIDENCE  OR 
PRINCIPAL  PLACE  OF  BUSINESS 


MAIUNQ  ADDRESS  OF  DEBTOR  (If  difTerwtt  from  street  address) 


MAIUNQ  ADDRESS  OF  JOINT  DEBTOR  (If  different  from 


LOCATION  OF  PRINCIPAL  ASSETS  OF  BUSINESS  DEBTOR 
(If  different  from  addresses  listed  above) 


VBiUEICtiedconeboK) 


a  Debtor  has  beea  domiciled  or  kas  had  a 

priadpsl  assett  ia  tUs  Dtslrict  for  180  days  ia 
pedtioeorfor  a  loa^iiartofs«chlS0<U9« 


priactpal  place  of  busiaeui.  or 
anedialely  precedia^  the  dale  of  this 
thaa  ta  aoy  other  DistricL 


a  UMienabaakraplcyc 

partaenhippcadiagiathiiDttlrict 


coBceniag  dd>lor'«  affiliate,  geaenl  paitner,  or 


IMFOBMATIOM  REOAROIMQ  DEBTOR  <Ch«ck  applicabte  box—) 


TVPEOFDOTOR 

0  Indivldud 

0  Jolfil(Huab«K]«KlWlfe) 


D  Corporation  Publicly  Held 
0  Corporation  Not  PubOdy  Held 
0  Municipality 


i  Other 


NATURE  OF  DEBir 

Q  Non-Buslneta/Consumer 


O  Business -Complete  A  ABbeiow 


A.  TYPE  OF  BUSINESS  (CtMcfc  one  booO 
Q  Farmino  O  Transportation 

U  Professional  O  Manufacturing/ 

Q  RetaH/Wholeaale  lUUnino 

a  Railroad  0  Stockbroker 


O  CommodKy  Broitar 
QComtrucdon 
D  Real  Estate 
D  Other  Business 


a  BRCFLY  DESCRIBE  NATURE  OF  BUSINESS 


CHAPTGR  OR  SECnON  OF  BANKRUPTCY  CODE  UNDER  WHICH  THE  PETITION 
IS  FftJED  (ChedcoiMboa^ 

a  Chapter  7  D  Chapter  11  D  Chapter  13 

a  Chapter  9  Q  Chapter  12  Q  Sec.  304  -  Case  Ancillary  to 

FlJNQFS(Checlcon.b«0  Forelfln  Proceedino 

D  FiUng  fee  attached 

a  FUinO '••  to  be  paid  in  installments.  (AppOcable  to  indMduais  only.)  Must 
attach  signed  applicatkm  for  the  court's  conskteiadon  certVying  that  the 
debtor  is  unable  to  pay  fee  except  in  installments.  Rule  1006(b).  SeeOffk:iai 
F6rmlto.3L 


NAME  AND  ADDRESS  OF  LAW  FIRM  OR  ATTORNEY 


Tolophono  Mo. 


NAME(S)  OF  ATTORNEY(S)  OESIQNATEO  TO  REPRESENT  DEBTOR 
(Print  or  Type  Namoa) 


QOebtor  is  not  rspresented  by  sn  Attorney 


STATISnnCAL/ADIIINISTRATlVE  INFORMATION  (28  Uiaa  §  604) 
(EBdmsAsa  only)  (Check  applieabla  boxM) 


D  Debtor  estimales  that  funds  win  be  avaliabie  for  dislrlMjdon  to  unseeurwlcradlkMs. 

a  Debtor  estfmates  that  aflw  aiw  OKmpyK^ 
there  will  be  no  funds  available  for  distribulton  to  unsecured  ctedtors. 


ESTIMATED  NUMBER  OF  CREDITORS 


1-18 
D 


16-49 
D 


100*109 

g 


200-999 
D 


ESniAATED  ASSETS  (In  thousands  of  dotes) 
Under  SO         50-99  100-499 

o g  D 


g 


1000-0999 

g 


1000-9999 

g 


ESTIMATED  LIABILITIES  On  thousands  of  dote< 
Under  50  50-99  100-499  500-999 

g g         g         g 

EST.  NO.  OF  EMPLOYEES  -  CH.  11  &  126»ILV 

0  1-19  20-09  100-999  100(H>ver 

g g  g g g 

EST.  NO.  OF  EQUITY  SECURITY  HOLDERS  -  CK  11  &  12  ONLY 


10.000-09.999 

g 


100.000-over 

g 


10.000-09.999 

g 


100.000-over 

g 


0 

g 


1-19 

g 


20^ 

g 


100-499 

g 


g 


TI«S  SPACE  FOR  COURT  USE  ONLY 


56-001  O  —  92  —  46  :  QL3 
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Name  of  Debtor  , 
Case  No.  


(Court  use  oaiy) 


FIUNQ  OF  PLAN 


For  Chapter  9. 1 1. 12  and  13  cases  only.  Check  appropriate  box. 
D  A  copy  of  debtor's  proposed  plan  dated 


O  Debtor  btends  to  file  a  plan  within  the  time  aUowed  by  statute,  rule  or  order  of 
tbeoovrt 


PRIOR  BANKRUPTCY  CASE  FILED  WITHIN  LAST  6  YEARS  (If  mora  than  one.  attach  additional  aheol) 


Location  Where  Filed 


CaseNunber 


Date  Filed 


PENDING  BANKRUPTCY  CASE  FIIJED  BY  ANY  SPOUSE.  PARTNER.  OR  AFFILIATE  OF  TOE  DEBTOR  (If  mora  ttian  ono. 


NaiM  of  Debtor 


CaseNiunber 


Date 


Relatioaship 


J«Klge 


REQUeST  FOR  RELIEF 

l>blucwq«a>idicf  in  accoidance\wth  the  duptcf  of  liOe  II.  United  States  Code  specified  in  thMpetiti^ 


SIGNATURES 


ATTORNEY 

Uale 


INOIVIOUAL  JOINT  DEBTOR(8) 
I  dedam  aader  poulqr  of  peijwy  that  the  infocsnlKMi  provided  in  tUi  petiiioa  is 


SigMMie  of  Debtor 


Date 


SigMtmeoCJbiat  DAtor 


Date 


CORPORATE  OR  PARTNERSHIP  DEBTOR 

I  dednre  nadcr  penalty  of  petjuy  that  the  infbnnatioa  provided  in  this  petition  M 
Crve  sad  oocfoct  and  that  the  filiag  of  this  petitiott  on  behalf  of  the  debtor  has  been 
authorised. 


S^nlneof  Aalkortnd  ladividtul 


PriatorTVpe  Hamt  o(  A«thoriaed  ladividnal 


TUeoflndfvidnatAalhoriied  by  Debtor  to  File  this  Petition 


BCHBIT'A'  (To  ba  complied  f  dabtor  is  •  cocpoCTtfow.  wnuMllng  wief  undef  ChfUf  114 
Q  Eihiba 'A*  is  attached  and  made  a  part  of  this  petitkm. 


TOBECOMPLEIEDBV  INOIVIOUAL  CHAPTER  7  OGBTOR  WkfH  PRUIARILY  CONSUMER  DEBTS  (Saa  P.L  9MS3  §  322) 

I  a«  awara  that  I  BMy  proceed  nader  chapter  7. 1 1.  or  IZ  or  13  of  tide  IL  United  SMBsCbde.  nadentnnd  the  relief  availabk  nnder  ench  s^ 
vaderchapterTofswfc  title 

If  laMNpresented  by  an  attoiaey.  Exhibit  B  has  been  completed. 


Sipaiiire  of  Debtor 


Dale 


SigMlwc  of  Joint  Debtor 


EXHISrT'B'fToba 


ltealkiaeyforthedcbloi(i)aaMdlnthefovefioiaf  pelilkNi,declaie  that 
Me  11. UiilBdSlMeiOode; aad  haw  aptained  the  relief  maibUe  aaderMKfc chapter. 


SicMtiifeo(AllonMy 


chaplar  7  ciablor(i)  wHi  primarily  oomun 
the  debtoc(t)  that  (he.  she.  or  they)  may  proceed  nader  chapter  7. 11.  IZ  or  13of 
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Foniil 


Fbnii  BIXA 
6/90 


Exhibit  "A" 


[If  debtor  is  a  corporation  filing  under  chapter  11  of  the  Code,  this  Exhibit  ">4"  shall  be 
completed  and  attached  to  the  petition] 

[Caption  as  in  Form  16BJ 

Exhibit  **A**  to  Voluntaiy  Petition 

1.    Debtor's  employer  identification  number  is . 


Z    If  any  of  debtor's  securities  are  registered  under  section  12  of  the  Securities  and  Exchange  Act 
of  1934,  the  SEC  file  number  is . 


3.    The  following  financial  data  is  the  latest  available  information  and  refers  to  debtor's  condition 


on 


a.  Total  assets 

b.  Total  liabilities 


$ 
$ 


Fixtd^  liquidated  secured  debt 
Contingent  secured  debt 
Disputed  secured  claims 
Unliquidated  secured  debt 


$. 
$, 
$. 
$ 


Approximate 
number  of 
holders 


Hxed,  liquidated  unsecured  debt 
Contingent  unsecured  debt 
Disputed  unsecured  claims 
Unliquidated  unsecured  debt 


$. 
$. 
$. 
S 


Approximate 
number  of 
holders 


Number  of  shares  of  preferred  stock 
Number  of  shares  of  common  stock 
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Comments,  if  any. 


4.    Brief  description  of  debtor's  business: 


5.    List  the  name  of  any  person  who  directly  or  indirectly  owns,  controls,  or  holds,  with  power  to 
vote,   20%   or   more   of  the   voting   securities   of  debtor:   


6.    List  the  names  of  all  corporations  20%  or  more  of  the  outstanding  voting  securities  of  which  are 
directly    or    indirectly    owned,    controlled,    or    held,    with    power    to    vote,    by    debtor: 


(AddedAug.  1,1991.) 

Notes  of  Advisory  Committee  on  Rules 

Form  1,  the  Voluntary  Petition,  is  to  be  used  to  com- 
mence a  volimtary  case  under  chapter  7,  11,  12,  or  13 
of  the  Bankruptcy  Code.  A  chapter  9  petition  requires 
other  allegations,  (see  §  109(c)  of  the  Code),  but  this 
form  may  be  adapted  for  such  use.  The  form  also  may 
be  adapted  for  use  in  filing  a  petition  ancillary  to  a 
foreign  proceeding  under  §  304  of  the  Code. 

The  form  departs  from  the  traditional  format  of  a 
captioned  pleading.  All  of  the  elements  of  the  caption 
prescribed  In  Rule  1005  have  been  retained.  Their 
placement  on  the  page,  however,  has  been  changed  to 
make  the  form  compatible  with  electronic  data  proc- 
essing by  the  clerk.  The  form  of  the  caption  of  the 
case  for  use  In  other  documents,  formerly  Incorporat- 
ed In  Official  Form  No.  1.  has  been  made  a  separate 
Form  16A. 

All  names  used  by  the  debtor,  Including  trade 
names,  names  used  In  doing  business,  married  names, 
and  maiden  names  should  be  furnished  In  the  spaces 
provided.  If  there  Is  not  sufficient  room  for  all  such 
names  on  the  form  Itself,  the  list  should  be  continued 
on  an  additional  sheet  attached  to  the  petition.  A  com- 
plete list  will  enable  creditors  to  Identify  the  debtor 
properly  when  they  receive  notices  and  orders. 

Redesign  of  this  form  Into  a  box  format  also  Is  In- 
tended to  provide  the  court,  the  United  States  trustee, 
and  other  Interested  parties  with  as  much  Information 
as  possible  dming  the  15-day  period  provided  by  Rule 
1007(c),  when  schedules  and  statements  may  not  have 
been  filed.  The  box  format  separates  Into  categories 
the  data  provided  by  the  debtor,  and  enables  the  form 
to  be  used  by  all  voluntary  debtors  In  all  chapters. 

For  the  first  time,  the  form  requires  both  a  street 
address  and  any  separate  mailing  address,  as  well  as 
any  separate  addresses  used  by  a  joint  debtor.  Disclo- 
sure of  prior  bankruptcies  Is  new  to  the  petition  but 


formerly  was  required  in  the  statement  of  financial  af- 
fairs; Its  Inclusion  In  the  petition  Is  Intended  to  alert 
the  trustee  to  cases  In  which  an  objection  to  discharge 
pursuant  to  §  727(a)(8)  or  (a)(9)  or  a  motion  to  dismiss 
under  §  109(g)  may  be  appropriate.  The  Information 
about  pending  related  cases,  also  new  to  the  petition, 
signals  the  clerk  to  assign  the  case  to  the  judge  to 
whom  any  related  case  has  been  assigned. 

Rule  1008  requires  all  petitions  to  be  verified  or  con- 
tain an  unsworn  declaration  as  provided  In  28  U.S.C. 
§  1746.  The  unsworn  declaration  on  page  two  of  the 
petition  conforms  with  28  U.S.C.  §  1746,  which  permits 
the  declaration  to  be  made  In  the  manner  Indicated 
with  the  same  force  and  effect  as  a  sworn  statement. 
The  form  may  be  adapted  for  use  outside  the  United 
States  by  adding  the  words  "under  the  laws  of  the 
United  States"  after  the  word  "perjury." 

Exhibit  "A,"  to  be  attached  to  the  petition  of  a  cor- 
porate debtor.  Is  for  the  purpose  of  supplying  the  Se- 
curities and  Exchange  Commission  with  Information  it 
needs  at  the  beginning  stages  of  a  chapter  11  case  in 
order  to  determine  how  actively  to  monitor  the  pro- 
ceedings. Exhibit  "B"  was  added  by  §  322  of  Pub.  L. 
No.  98-353,  the  Bankruptcy  Amendments  and  Federal 
Judgeship  Act  of  1984.  The  references  to  chapters  11 
and  12  of  the  Code  found  In  Exhibit  "B"  and  Its  relat- 
ed allegations  were  added  by  §  283(aa)  of  the  1986 
amendments,  (Pub.  L.  No.  99-554).  This  exhibit  has 
been  Included  In  the  form  of  the  petition. 

The  form  effects  a  merger  of  the  petition  and  the 
bankruptcy  cover  sheet  to  assist  the  clerk  In  providing 
the  statistical  Information  required  by  the  Director  of 
the  Administrative  Office  of  the  United  States  Courts 
pursuant  to  the  Congressional  reporting  mandates  of 
28  U.S.C.  §  604.  The  Director  Is  authorized  to  change 
the  particulars  of  the  statistical  portion  of  the  form  as 
needed  In  the  performance  of  these  statutory  duties. 
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Form  B2 
6/90 


Form  2.    DECIARATION  UNDER  PENALTY  OF  PERJURY 

ON  BEHALF  OF  A  CORPORATION  OR  PARTNERSHIP 


I,  [the  president  or  other  oflBcer  or  an  authorized  agent  of  the  corporation]  [or  a 
member  or  an  authorized  agent  of  the  partnership]  named  as  the  debtor  in  this  case, 
declare  under  penalty  of  perjury  that  I  have  read  the  foregoing  [list  or  schedule  or 
amendment  or  other  document  (describe)]  and  that  it  is  true  and  correct  to  the  best  of 
my  information  and  belief. 


Date 


Signature 


(Print  Name  and  Title) 
(Added  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules  U.S.C.  §  1746.  This  form  or  adaptations  of  the  form 
„,  ,    ^        ,    ^    ,     ^  ^        ^            ^^^,  ,  ,  „        -.,  have  been  incorporated  into  the  official  forms  of  the 
This  form  is  derived  from  former  Official  Form  No.  petitions,  schedules,  and  statement  of  financial  affairs. 
^'  See  Official  Forms  1.  5.  6.  and  7.  The  form  has  been 
Rule  1008  requires  that  all  petitions,  lists,  schedules,  amended  for  use  in  connection  with  other  papers  re- 
statements, and  amendments  thereto  be  verified  or  quired  by  these  rules  to  be  verified  or  contain  an  uns- 
contain  an  imswom  declaration  conforming  with  28  worn  declaration. 
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Form  B3 
6/90 


Form  3,    APPLICATION  AND  ORDER  TO  PAY  FILING  FEE  IN  INSTALLMENTS 

[Caption  as  in  Form  16B,] 
APPLICATION  TO  PAY  FILING  FEES  m  INSTALLMENTS 

In  accordance  with  Fed.  R.  Bankr.  P.  1006,  application  is  made  for  permission  to  pay  the  filing  fee 
on  the  following  terms: 

$ with  the  filing  of  the  petition,  and  the  balance  of 

$ in installments,  as  follows: 

$   on  or  before 


$  on  or  before 

$ on  or  before 

$ on  or  before 


I  certify  that  I  am  unable  to  pay  the  filing  fee  except  in  installments.  I  further  certify  that  I  have 
not  paid  an^  money  or  transferred  any  property  to  an  attorney  or  any  other  person  for  services  in 
connection  with  this  case  or  in  connection  with  any  other  pending  bankruptcy  case  and  that  I  will  not  make 
any  payment  or  transfer  any  property  for  services  in  connection  with  the  case  until  the  filing  fee  is  paid 

Date: 

Applicant 


Address  of  Applicant 


ORDER 

rr  IS  ORDERED  that  the  debtor  pay  the  filing  fee  in  installments  on  the  terms  set  forth  in  the 
foregoing  application. 

IT  IS  FURTHER  ORDERED  that  until  the  filing  fee  is  paid  in  full  the  debtor  shall  not  pay,  and 
no  person  shall  accept,  anv  money  for  services  m  connection  with  this  case,  and  the  debtor  shall  not 
relinquish,  and  no  person  snail  accept,  any  property  as  payment  for  services  in  connection  with  this  case. 

BY  THE  COURT 

Date:  


(Added  Aug.  1, 1991.) 


United  States  Bankmptcy  Judge 


Notes  of  Advisory  Committeb  on  Rules  A  statement  that  the  applicant  is  unable  to  pay  the 

This  form  is  derived  from  former  Official  Form  No.      ^^J^  except  to  installments  has  been  added  as  re- 
»  quired  by  Rule  1006(b). 
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Fonn  B4 

Form  4.    LIST  OF  CREDITORS  HOLDING  20  LARGEST  UNSECURED  CLAIMS 

[Caption  as  in  Form  16B] 
LIST  OF  CREDITORS  HOLDING  20  LARGEST  UNSECURED  CLAIMS 


Following  is  the  list  of  the  debtor's  creditors  holding  the  20  largest  unsecured  claims.  The  list  is 
prepared  in  accordance  with  Fed.  R.  Bankr.  P.  1007(d)  for  filing  in  this  chapter  11  [or  chapter  9]  case. 
The  list  does  not  include  (1)  persons  who  come  within  the  definition  of  "insider"  set  forth  m  11  U.S.C. 
§  101(30),  or  (2)  secured  creditors  unless  the  value  of  the  collateral  is  such  that  the  unsecured  deficiency 
places  the  creditor  among  the  holders  of  the  20  largest  unsecured  claims. 


(1)  (2)  (3)  (4)  (5) 

Name  of  creditor  Name,  telephone  number  and  Nature  of  daim  Indicate  if  daim  Amount  of  daim 

and  complete  complete  mailing  address,  (trade  debt,  is  contingent,  [if  secured  also 

mailing  address  induding  zip  code,  of  hank  loan,  gonf-  unliquidated,  state  value  of 

induding  zip  employee,  agent,  or  department  emment  contract,  diofuted  or  security] 

code  of  creditor  familiar  with  etc)  subject  to  setoff 
daim  who  may  be  contacted 


Date: 

Debtor 


[Declaration  as  in  Form  2] 
(Added  Aug.  1, 1991.) 


9. 


Notes  of  Advisory  Committee  on  Rules  Rule  1008  requires  aU  lists  to  be  verified  or  contain 

_. ,    .        .    ^  _.    ^  ^        ,  an  imswom  declaration  conforming  with  28  U.S.C. 

This  form  is  derived  from  former  Official  Form  No.      S  1746. 

References  in  Text 
In  conformity  with  Rule  1007(d)  and  in  recognition        o-^«^«  mi  ^#  4.«*i    ^^       *       ^  x    .    « 


Form  5 


ICRMBS 


TITLE  11,  APPENDIX-BANKRUPTCY  RULES 
FORMS.  INVOLUNTARY  PETITION 
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United  States  Bankruptcy  Court 
District  of 


INVOLUNTARY 
PETITION 


IN  RE  (Name  of  debtor  •  If  individual:  Ust.  First.  Middle) 


SOC  SEC^AX  I.D.  NO.  (If  mora  than  one.  state  aH) 


ALL  OTHER  NAMES  used  by  debtor  in  the  last  6  years 
(include  married,  maiden,  and  trade  names.) 


STREET  ADDRESS  OF  DEBTOR  (No.  and  street,  city,  state,  and  zip  code) 


MAILING  ADDRESS  OF  DEBTOR  (If  different  from  street  address) 


COUNTY  OF  RESIDENCE  OR 
PRINCIPAL  PLACE  OF  BUSINESS 


LOCATION  OF  PRINCIPAL  ASSETS  OF  BUSINESS  DEBTOR  (If  dVfarent  fiom  pravkxjaly  listed  addrasaes) 


CHAPTER  OF  BANKRUPTCY  CODE  UNDER  WHICH  PETITION  IS  RLED 
a  Chapter  7  Q  Chapter  11 


INFORMAHON  REGARDING  DEBTOR  (Check  appTicable  boxes) 


Petitioners  believe  TYPE  OF  DEBTOR 

Q  Debts  are  primarily  consumer  debts  Q  Incfividual 

D  Debts  are  primarily  business  debts  (Complete  sections  A  and  B)  O  Paftnecship 

D  Other 


Li  Cofporanon  Putwdy  rleld 
a  Corporation  Not  Publicly  Hi 


A.  TYPE  OF  BUSINESS  (Check  one) 

Q  Professional  0  Transportiiion  Q 

Q  Retail/Wholesale        Q  Manufacturing/  O 

a  Railroad  MHng  O 

QSlookbrokar  Q 


B.  BRIEFLY  DESCRIBE  NATURE  OF  BUSINESS 


VENUE 


D  Debtor  has  bewidomioll«S  or  has  had  a  fMldanoa.pdficipdplaBa  of  business,  or  principal  assets  In  the  District  for  180  days 
preceding  ttie  date  of  this  petfUon  or  for  a  longw  part  of  such  1 80  days  than  In  any  other  OlslrieL 

O  A  bafrivuptcy  case  concerning  debtor's  affWata.  general  partner  or  partnership  Is  pending  in  this  District 


PENDING  BANKRUPTCY  CASE  FILED  BY  OR  AGAINST  ANY  PARTNER 
OR  AFHUATE  OF  THIS  DEBTOR  (Report  ififbrmation  for  any  additional  cases  on  attached  stieets.) 


Name  of  Debtor 


Case  Number 


Relationship 


Judge 


ALLEGATIONS 
(Cheek  applioable  boxes) 

1.  Q  PetltioiMr(s}  are  eligible  to  file  this  petiUon  pursuant  to  11  U.8.C.  1303(b). 

2.  O  Tha  debtor  Is  a  person  agalntt  wliom  an  ordar  for  relief  may  be  entered  under  title  1 1  of 

the  United  States  Code. 

3.a.  0   The  debtor  Is  generally  not  paying  such  debtor's  debu  as  they  become  due.  unless  such 
debts  are  the  subject  of  a  bona  fide  dispute; 


b.  D  Within  120  days  preceding  the  filing  of  this  petition,  a  custodian,  other  than  a  trustee, 
receiver,  or  agant  appointad  or  authorized  to  take  charge  of  lass  than  substantially 
all  of  the  proparty  of  the  debtor  for  the  purpose  of  enforcing  a  Hen  against  such  property, 
was  appointed  or  took  poaaeeslon. 


COURT  USE  ONLY 


1393 


TITLE  11.  APPENDIX— BANKRUPTCY  RULES 


Forms 


FORMS   lavolBBUiy Pctilioa 
(1(VS9) 


Name  of  Debtor 
Cjisc  No. 


(Court  use  only) 


TRANSFER  OF  CLAIM 

D  Check  this  box  if  there  has  been  a  transfer  of  any  claim  against  the  debtor  by  or  to  any  petitioner.  Attach  all  documents 
evidencing  the  transfer  and  any  statements  that  are  required  under  Bankruptcy  Rule  lTX)3(a). 


REQUEST  FOR  REUEF 

Petitk>ner(s)  request  that  an  order  for  relief  be  entered  against  the  debtor  under  the  chapter  of  title  11,  United  States  Code, 
specified  in  this  petition. 

Petitioner(s)  declare  under  penal^  of  perjury  that  the 
foregoing  is  true  and  correct  according  to  the  best  of  their 
knowledge,  information,  and  belief. 

X  

Signature  ot  reuuoner  or  Representative  (State  title) 

name  ot  feutioner 

Name  &  Mailing 
Address  of  Individual 


Signing  in  Representative 


Signature  ot  Attorney 


Name  ot  Attorn^  Mrm  (U  any) 


AQdress 


telephone  No. 


Signature  ot  reutioner  or  Kepresentauve  (State  title) 


Mame  ot  fetitioner 

Name  &  Mailing 
Address  of  Individual 


Signing  in  Representative 


Signature  ot  Attorney 


Name  ot  Attorney  hum  (U  any) 


Address 


telephone  no. 


Signature  oi  feuuoner  or  Representative  (State  title) 


iMameotfeuuoner 

Name  A  Mailing, 
Address  of  IndivSual 
Signing  in  Representative 


Signature  ot  Attorney 

Name  ot  Attorney  I'lrm  (it  any) 


AOdress 


1  eiepnone  no. 


PETITIONING  CREDITORS 


Name  and  Address  of  Petitioner 


Name  and  Address  of  Petitioner 


Name  and  Address  of  Petitioner 


Nature  of  Claim 


Nature  of  Claim 


Nature  of  Claim 


Note:  If  there  are  more  than  three  |>etitioners,  attach  additional  sheets  with  the  statement 
under  peiuaty  of  perjury,  peUtioner(s)  signatures  under  the  statement  and  the 
name(s)  of  attom^s)  and  petitioning  creditor  information  in  the  format  above. 


Amount  of  Claim 


Amount  of  Claim 


Amount  of  Claim 


Total  Amount  of 
Petitioners'  Claims 


continuation  sheets  attached 


(Added  Aug.  1, 1991.) 
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Notes  of  Advisory  Cobcmittee  on  Rules 

This  form  has  been  redesigned  in  a  box  format  simi- 
lar to  that  of  Form  1.  See  Advisory  Committee  Note  to 
Form  1. 

The  allegations  required  under  §  303  are  grouped  to- 
gether, and  a  separate  section  has  been  provided  for 
additional  allegations  based  upon  the  prohibitions  and 
requirements  set  forth  in  Rule  1003(a)  concerning 
transfer  of  claims  by  petitioning  creditors.  Petitioners 
may  wish  to  supplement  the  allegations  set  forth  in 
the  form  with  a  further  statement  of  facts.  Additional 
information  concerning  any  allegation  can  be  request- 
ed by  the  debtor  as  part  of  the  discovery  process. 

Each  petitioning  creditor,  by  signing  on  the  line  pro- 
vided, signs  both  the  petition  and  the  unsworn  decla- 
ration which  28  U.S.C.  §  1746  permits  instead  of  verifi- 
cation. The  addresses  as  well  as  the  names  of  individ- 
uals signing  the  petition  in  a  representative  capacity 
are  required,  together  with  disclosure  of  which  peti- 
tioner is  represented  by  each  signatory. 

This  form  is  intended  to  be  used  in  every  involun- 
tary case,  including  that  of  a  partnership.  The  sepa- 
rate form  for  a  petition  by  a  partner  has  been  abrogat- 


ed. Pursuant  to  §  303(b)(3)(A)  of  the  Code,  a  petition 
by  fewer  than  all  of  the  general  partners  seeking  an 
order  for  relief  with  respect  to  the  partnership  is 
treated  as  an  involuntary  petition.  Such  a  petition  is 
adversarial  in  character  because  not  all  of  the  part- 
ners are  joining  in  the  petition. 

Section  303(b)(3)(B)  permits  a  petition  against  the 
partnership  if  relief  has  been  ordered  under  the  Code 
with  respect  to  all  of  the  general  partners.  In  that 
event,  the  petition  may  be  filed  by  a  general  partner,  a 
trustee  of  a  general  partner's  estate,  or  a  creditor  of 
the  partnership.  This  form  may  be  adapted  for  use  in 
that  t3n?e  of  case. 

28  U.S.C.  §  1408(1)  specifies  the  proper  venue  alter- 
natives for  all  persons,  including  partnerships,  as 
domicile,  residence,  principal  place  of  business,  or  loca- 
tion of  principal  assets.  Venue  also  may  be  based  on  a 
pending  case  commenced  by  an  affiliate,  general  part- 
ner, or  partnership  pursuant  to  28  U.S.C.  §  1408(2). 
Both  options  are  set  forth  in  the  block  labeled 
"Venue." 

28  U.S.C.  §  1746  permits  the  unsworn  declaration  in- 
stead of  a  verification.  See  Committee  Note  to  Form  2. 
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Fonn  B6 


FORM  6.    SCHEDULES 


Summary  of  Schedules 

Schedule  A  -  Real  Property 

Schedule  B  -  Personal  Property 

Schedule  C  -  Property  Claimed  as  Exempt 

Schedule  D  *  Creditors  Holding  Secured  Claims 

Schedule  E  -  Creditors  Holding  Unsecured  Priority  Oaims 

Schedule  F  -  Creditors  Holding  Unsecured  Nonpriority  Oaims 

Schedule  G  -  Executory  Contracts  and  Unexpired  Leases 

Schedule  H  -  Codebtors 

Schedule  I  -  Current  Income  of  Individual  Debtor(s) 

Schedule  J  -  Current  Expenditures  of  Individual  Debtor(s) 

Unsworn  Declaration  under  Penalty  of  Perjury 


GENERAL  INSTRUCTIONS:  The  first  page  of  the  debtor's  schedules  and  the  first  page 
of  any  amendments  thereto  must  contain  a  caption  as  in  Form  16B.  Subsequent  pages 
should  be  identified  with  the  debtor's  name  and  case  number.  If  the  schedules  are  filed 
with  the  petition,  the  case  number  should  be  left  blanL 

Schedules  D,  E,  and  F  have  been  designed  for  the  listmg  of  each  daun  only  once.  Even 
when  a  claim  is  secured  onty  in  part  or  entitled  to  priority  only  m  part,  it  still  should  be 
listed  only  once.  A  claim  which  is  secured  in  vfbolc  or  m  part  should  be  listed  on 
Schedule  D  only,  and  a  claim  which  is  entided  to  priority  in  whole  or  in  part  should  be 
listed  on  Schedule  E  oidy.  Do  not  list  the  same  daim  twice.  If  a  creditor  has  more  than 
one  daim,  such  as  claims  arising  from  separate  transactions,  each  claim  should  be 
scheduled  separately. 

Review  the  specific  instructions  for  each  schedule  before  completing  the  schedule. 


Forme 
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FORM  B6  ■  CooL 
(6/90) 


United  States  Bankraptcy  Court 


District  of 


Debtor 


(If  known) 


SUMMARY  OF  SCHEDULES 


Indicate  as  to  each  schedule  whether  that  schedule  Is  attached  and  state  the  number  of  pages  In  each.  Report  the  totals  from  Schedules  A.  B.  0. 
E.  F.  I.  and  J  In  the  boxes  provided.  Add  the  amounts  from  Schedules  A  and  B  to  determine  the  total  amount  of  the  debtor's  assets.  Add  the 
amounts  from  Schedules  D.  E.  and  F  to  determine  the  total  amount  of  the  debtor's  liabilities. 
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FORM  B6A 
(10/89) 


(If  known) 


SCHEDULE  A  -  REAL  PROPERTY 

Except  as  directed  below,  list  all  real  property  In  which  the  debtor  has  any  legal,  equitable,  or  future  Interest, 
including  all  property  owned  as  a  co-tenant,  community  property,  or  in  which  the  debtor  has  a  life  estate.  Include 
any  property  in  whicri  the  debtor  holds  rights  and  powers  exercisable  for  the  debtor's  own  benefit.  If  the  debtor  Is 
married,  state  whether  husband,  wife,  or  ooth  own  the  property  by  placing  an  'H,'  •W,"  'J.'  or  'C  in  the  column 
labeled  'Husband,  Wife,  Joint,  or  Community.'  If  the  debtor  holds  no  interest  In  real  property,  write  "None"  under 
•Description  and  Location  of  Property.' 

Do  not  Include  interests  in  executory  contracts  and  unexpired  leases  on  this  schedule.  List  them  in  Schedule  G  - 
Executory  Contracts  and  Unexpired  Leases. 

If  an  entity  claims  to  have  a  lien  or  hold  a  secured  interest  in  any  property,  state  the  amount  of  the  secured 
claim.  See  Schedule  D.  If  no  entity  claims  to  hold  a  secured  interest  in  tne  property,  write  "None"  in  the  column 
labeled  'Amount  of  Secured  Claim.' 

If  the  debtor  is  an  Individual  or  if  a  Joint  petition  is  filed,  state  the  amount  of  any  exemption  claimed  in  the 
property  only  In  Schedule  C  -  Property  Claimed  as  Exempt 


DESCRIPTION  AND 

LOCATION  OF 

PROPERTY 

NATURE  OF  DEBTOR'S 
INTEREST  IN  PROPERTY 

P 
<  oc 
SO 

CURRENT 

MARKET  VALUE 

OF  DEBTOR'S 

INTEREST  IN 

PROPERTY  WITHOUT 

DEDUCTING  ANY 

SECURED  CLAIM 

OR  EXEMPTION 

AMOUNT  OF 

SECURED 

CLAIM 

To 

tal    *- 

S 

(Report  also  on  Summary  of  Schedules.) 
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FORM  B6B 
(10/89) 


(l(  known) 


SCHEDULE  B  -  PERSONAL  PROPERTY 


Except  as  directed  below,  iist  all  personal  property  of  the  debtor  of  whatever  kind.  If  the  debtor  has  no  property  in 
one  or  more  of  the  categories,  place  an  'X*  in  tne  appropriate  position  in  the  column  labeled  'None."  If  additional 
space  is  needed  in  any  categoiy.  attach  a  separate  sheet  property  identified  with  the  case  name,  case  number,  and 
the  number  of  the  category.  If  the  debtor  is  married,  state  whether  husband,  wife,  or  both  own  the  property  by 
placing  an  "H."  'W,'  "J.^or  'C*  in  the  column  labeled 'Husband.  Wife,  Joint,  or  Community.'  If  the  debtor  is  an 
individual  or  a  joint  petition  is  filed,  state  the  amount  of  any  exemptions  claimed  only  in  Schedule  C  -  Property 
Claimed  as  Exempt 

Do  not  list  interests  in  executory  contracts  and  unexpired  leases  on  this  schedule.  List  them  in  Schedule  G  ■ 
. .. —  -^ — * — * •  ii ired  L 


Executory  Contracts  and  Unexpire 

If  the  property  is  being  held  for  the  debtor  by  someone  else,  state  that  person's  name  and  address  under 
'Description  and  Location  of  Property.' 


TYPE  OF  PROPERTY 


DESCRIPTION  AND  LOCATION 
OP  PROPERTY 


h 


CURRENT 
MARKET  VALUE  OF 
DEBTOR'S  INTEREST 
IN  PROPERTY.  WITH- 
OUT DEDUCTING  ANY 
SECURED  CLAIM 
OR  EXEMPTION 


1.   Oath  on  hand. 


2.  ChacMng.  savings  or  othar  finan- 
cial accounts,  cartificatas  of  daposit, 
or  sharas  in  banlu.  savings  and  loan, 
thrift,  building  and  loan,  and  homa- 
staad  associations,  or  cradit  unions, 
brokerage  houses,  or  cooperatives. 


S.  Security  deposits  with  public  util- 
ities, telephone  companies,  land- 
lords, and  others. 


4.   Household  goods  and  furnishings, 
including  audio,  video,  and 
computer  equipment. 


Books,  pictures  and  other  art 
objacts,  antiques,  stamp,  coin, 
record,  tape,  compact  disc,  and 
othar  collections  or  coltoctibles. 


6.  Wearing  apparel. 


7.  Furs  and  Jewelry. 


Firearms  mnd  sports,  photographic, 
and  other  hobby  equipment 


9.   interests  in  insurance  policies. 
Name  Insurance  company  of  each 
policy  and  Itemize  surrender  or 
refund  value  of  each. 


10.  Annuities.  Itemize  and  name 
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Form  6 


FORM  B6B  -  Cont 
(1CV89) 


Debtor 


(If  known) 


SCHEDULE  B  -  PERSONAL  PROPERTY 

(Continuation  Sheet) 


TYPE  OF  PROPERTY 

Ul 

z 
o 

z 

DESCRIPTION  AND  LOCATION 
OF  PROPERTY 

•p 

CURRENT 
MARKET  VALUE  OF 
DEBTOR'S  INTEREST 
IN  PROPERTY.  WITH- 
OUT DEDUCTING  ANY 
SECURED  CLAIM 
OR  EXEMPTION 

11.   Interests  in  IRA.  ERISA.  Keogh. 
pUms.  Itemize. 

12.  Stocic  end  Interests  in  incorpo- 
Itemlze. 

13.  Interests  in  partnerships  or  Joint 
ventures.  Itemize. 

14.   Government  and  corporate  bonds 
and  other  negotiable  and  non- 

the  debtor  Is  or  may  be  entitled. 
Give  particulars. 

particulars. 

16.  Equitable  or  future  interesU.  life 
estates,  and  rights  or  powers  exer- 

other  than  those  listed  In  Schedule 
of  Real  Property. 

Interests  In  estate  of  a  decedent, 
policy,  or  trust. 

and  rights  to  setoff  claims.  Qlve 

21.   Patents,  copyrights,  and  other  Intel- 

Forme 


TITLE  11.  APPENDIX-BANKRUPTCY  RULES 


Page  1400 


FORM  B6B  -  Cont 
(1<V89) 


Debtor 


(If  known) 


SCHEDULE  B  -  PERSONAL  PROPERTY 

(Continuation  Sheet) 


ij5 

CURRENT 

MARKET  VALUE  OF 

w 

DESCRIPTION  AND  LOCATION 

DEBTOR'S  INTEREST 

TYPE  OF  PROPERTY 

z 

OF  PROPERTY 

^i 

IN  PROPERTY.  WITH- 

o 

z 

j§ 

OUT  OEOUCTINQ  ANY 
SECURED  CLAIM 
OR  EXEMPTION 

other  vehicles  end  eeeeeeorlee. 

24.   Boats,  motors,  and  accessories. 

25.  Aircraft  and  accessories. 

26.   Office  equipment,  furnishinos.  and 
supplies. 

28.   Inventory. 

20.  Animals. 

30.  Crops  •  growing  or  harvested. 
Give  particulars. 

32.  Farm  supplies,  chemicals,  and 
feed. 

kind  not  already  listed,  ftemlze. 

continuation  sheets  atUched                         To 

tal. 

S 

(Include  amounts  from  any  continuation 
sheets  attached.   Report  toUl  also  on 
Summary  of  Schedules.) 
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Form  6 


FORM  B6C 
(6/90) 


Case  No. 


Debtor  (If  known) 

SCHEDULE  C  -  PROPERTY  CLAIMED  AS  EXEMPT 


Debtor  elects  the  exemption  to  which  debtor  is  entitled  under 

(Checic  one  box) 

Q  11  U.S.C.  S  S22(b)(1)  Exemptions  provided  In  11  U.S.C.  %  S22(d).   Note:  These  exemptions  are  available  only  in  certain  states. 

(_J  11  U.S.C.  §  522(b)(2)  Exemptions  available  under  applicable  nonbankruptcy  federal  laws,  state  or  local  law  where  the  debtor's 

domicile  has  been  located  for  the  180  days  immediately  preceding  the  filing  of  the  petition,  or  for  a  longer  portion 
of  the  180-day  period  than  In  any  other  place*  and  the  debtor's  interest  as  a  tenant  by  the  entirety  or  Joint  tenant 
to  the  extent  the  interest  is  exempt  from  process  under  applicable  nonbankruptcy  law. 


DESCRIPTION  OF  PROPERTY 


SPECIFY  LAW 

PROVIDING  EACH 

EXEMPTION 


VALUE  OF 
CLAIMED 
EXEMPTION 


CURRENT  MARKET 
VALUE  OF  PROPERTY 
WITHOUT  DEDUCTING 
EXEMPTIONS 


Forme 


TITLE  11,  APPENDIX— BANKRUPTCY  RULES 


Page  1402 


FORM  B6D 
(6/90) 


Debtor 


(Ifknowo) 


SCHEDULE  D  -  CREDITORS  HOLDING  SECURED  CLAIMS 

State  the  name,  mailing  address,  Including  zip  code,  and  account  numt>er,  If  any,  of  all  entities  holding  claims 
secured  by  property  of  the  debtor  as  of  the  cmte  of  filing  of  the  petition.  Ust  creditors  holdlno  all  types  of  secured 
interests  such  as  judgment  liens,  garnishments,  statutory  liens,  mortgages,  deeds  of  trust,  and  other  security 
interests.  List  creditors  in  alphabetical  order  to  the  extent  practicable.  Ifail  secured  creditors  will  not  fit  on  this 
page,  use  the  continuation  sheet  provided. 

If  any  entity  other  than  a  spouse  In  a  joint  case  may  be  jointly  liable  on  a  claim,  place  an  'X'  in  the  column  labeled 
-Codeotor/  include  the  entlN  on  the  appropriate  schedule  of  creditors,  and  complete  Schedule  H  -  Codebtors.  If  a 
joint  petition  is  filed,  state  whether  husband,  wife,  both  of  them,  or  the  marital  community  may  be  liable  on  each 
claim  by  placing  an  "H."  •W,'  'J,'  or  'C'  In  the  column  labeled  "Husband,  Wife,  Joint,  or  Community." 

If  the  claim  Is  contingent,  place  an  'X*  in  the  column  labeled  'Contingent.'  If  the  claim  is  unliquidated,  place  an 
'X'  In  the  column  labe&d  'Unliquidated.'  If  the  claim  is  disputed,  place  an  'X'  in  the  column  labeled  'Disputed.' 
(You  may  need  to  place  an  'X'  in  more  than  one  of  these  three  columns. 

Report  the  total  of  all  claims  listed  on  this  schedule  In  the  box  labeled  Total'  on  the  last  sheet  of  the  completed 
schedule.  Report  this  total  also  on  the  Summary  of  Schedules. 

D  Check  this  box  if  debtor  has  no  creditors  holding  secured  claims  to  report  on  this  Schedule  D. 


CREDITOR'S  NAME  AND 

MAILING  ADDRESS 

INCLUDING  ZIP  CODE 

o 

s 

o 

i 

§8 

Sec 
So 

DATE  CLAIM  WAS  INCURRED. 

NATURE  OF  LIEN.  AND 

DESCRIPTION  AND  MARKET 

VALUE  OF  PROPERTY 

SUBJECT  TO  LIEN 

tu 
o 

z 

z 

O 

o 

i 

3 

o 

Ul 

1- 

O. 

to 
a 

AMOUNT 

OF 

CLAIM 

WITHOUT 

DEDUCTING 

VALUE  OF 

COLLATERAL 

UNSECURED 

PORTION. 

IF  ANY 

ACCOUNT  NO. 

Value  $ 

ACCOUNT  NO. 

Values 

ACCOUNT  NO. 

Value  $ 

ACCOUNT  NO. 

Values 

(Total  of  this  pima) 

Totd    ^ 
(Us«  only  on  last  paga) 

S 

$ 

(Raport  toUl  also  on  Summary  of  Schadulas) 


Page  1403 


TITLE  11,  APPENDIX— BANKRUPTCY  RULES 


Forms 


FORM  B60  •  Cont 
(10/89) 


Ib  re_ 


(If  known) 


SCHEDULE  D  -  CREDITORS  HOLDING  SECURED  CLAIMS 

(Continuation  Sheet) 


CREDITOR'S  NAME  AND 

MAILING  ADDRESS 

INCLUDINQ  ZIP  CODE 

i 

Ui 

o 

8 

If 

^O 

DATE  CLAIM  WAS  INCURRED. 

NATURE  OF  LIEN.  AND 
DESCRIPTION  AND  MARKET 
VALUE  OF  PROPERTY 
SUBJECT  TO  LIEN 

Z 
UJ 

o 

z 

z 
o 
o 

1 

§ 

a 
Ui 

z> 

CO 
O 

AMOUNT 

OF 

CLAIM 

WITHOUT 

DEDUCTING 

VALUE  OF 

COLLATERAL 

UNSECURED 
PORTION. 
IF  ANY 

ACCOUNT  NO. 

VALUE  $ 

ACCOUNT  NO. 

VALUES 

ACCOUNT  NO. 

VALUES 

ACCOUNT  NO. 

VALUES 

ACCOUNT  NO. 

VALUES 

froldoftW.p^) 

Total  ^ 

/I  %mm,  e%t%tu  nn  lA«t  i%Mruk\ 

S 

s 

(Report  total  alto  on  Summary  of  Schodulos) 


Form  6  TITLE  11,  APPENDIX— BANKRUPTCY  RULES  Page  1404 


FORM  B6E 
(6/90) 


(if  known) 


SCHEDULE  E  -  CREDITORS  HOLDING  UNSECURED  PRIORITY  CLAIMS 


A  complete  list  of  claims  entitled  to  priority,  listed  separately  by  type  of  priority,  is  to  be  set  forth  on  the  sheets 
provided.  Only  holders  of  unsecurea  claims  entitled  to  priority  should  be  listed  in  this  schedule.  In  the  boxes 
provided  on  the  attached  sheets,  state  the  name  and  mailing  address,  including  zip  code,  and  account  numt>er.  If 
any.  of  all  entities  holding  priority  claims  against  the  debtor  or  the  property  of  the  debtor,  as  of  the  date  of  the  filing 
of  the  petition. 

If  any  entity  other  than  a  spouse  in  a  joint  case  may  be  jointly  liable  on  a  claim,  place  an  'X'  in  the  column 
labeled  ■Cooebtor.'  Include  the  entity  on  the  appropriate  schedule  of  creditors,  and  complete  Schedule  H  - 
Codebtors.  If  a  joint  petition  is  filed,  state  whether  husband,  wife,  both  of  them,  or  the  marital  community  may  be 
liable  on  each  claim  by  placing  an  'H,"  'W,'  'J,'  or  'C'  In  the  column  labeled  'Husband,  Wife,  Joint,  or 
Community." 

If  the  claim  is  contingent,  place  an  'X'  in  the  column  labeled  'Contingent.'  If  the  claim  is  unliquidated^  place  an 
■X"  in  the  column  labeled  'unliquidated.'  If  the  claim  is  disputed,  place  an  "X"  in  the  column  labeled  'Disputed.' 
(You  may  need  to  place  an  'X'  in  more  than  one  of  these  three  columns.) 

Report  the  total  of  claims  listed  on  each  sheet  in  the  box  labeled,  'Subtotal'  on  each  sheet.  Report  the  total  of 
all  Claims  listed  on  this  Schedule  E  in  the  box  labeled  'Total'  on  the  last  sheet  of  the  completed  schedule. 
Repeat  this  total  also  on  the  Summary  of  Schedules. 

D  Check  this  box  if  debtor  has  no  creditors  holding  unsecured  priority  claims  to  report  on  this  Schedule  E. 

TYPES  OF  PRIORITY  CLAIMS    (Chock  the  appropriate  box(es)  below  If  claims  in  that  category  are  listed  on  the  attached  sheets) 

D  Extensions  of  credit  in  an  involuntary  case 

Claims  arising  in  the  ordinary  course  of  the  debtor's  business  or  financial  affairs  after  the  commencement  of  the 
case  but  before  the  earlier  of  the  appointment  of  a  trustee  or  the  order  for  relief.  1 1  U.S.C.  §  507(a)(2). 

D  Wages,  salaries,  and  commissions 

Wages,  salaries,  and  commissions,  including  vacation,  severance,  and  sick  leave  pay  owing  to  employees^  up 
to  a  maximum  of  $2000  per  employee,  earned  within  90  days  immediately  preceding  the  filing  of  the  original 


petition,  or  the  cessation  of  business,  whichever  occurred  first,  to  the  extent  provided  in  1 1  U.S.C.  §  507(a] 

D  Contributions  to  employee  benefit  plans 

Money  owed  to  employee  benefit  plans  for  services  rendered  within  180  days  immediately  preceding  the  filing  of 
the  original  petition,  or  the  cessation  of  business,  whichever  occun-ed  first,  to  the  extent  provided  in  1 1  U.S.C. 
§507(ay(4).  "^ 

D  Certain  farmers  and  fishermen 

Claims  of  certain  farmers  and  fishermen,  up  to  a  maximum  of  $2000  per  farmer  or  fisherman,  against  the 
debtor,  as  provided  in  1 1  U.S.C.  §  507(a)(5). 

D  Deposits  by  individuals 

Claims  of  individuals  up  to  a  maximum  of  $900  for  deposits  for  the  purchase,  lease,  or  rental  of  property  or 
services  for  personal,  family,  or  household  use,  that  were  not  delivered  or  provided.  1 1  U.S.C.  §  507(a)(6). 

Q  Taxes  and  Certain  Other  Debts  Owed  to  Governmental  Units 

Taxes,  customs  duties,  and  penalties  owing  to  federal,  state,  and  local  governmental  units  as  set  forth  in 
11  U.S.6.  §507(a)(7). 

continuation  sheets  attached 
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Forme 


FORM  B6E  -  Cont 
(10/89) 


Case  No.  _ 


Debtor 


(If  known) 


SCHEDULE  E  -  CREDITORS,  HOLDING  UNSECURED  PRIORITY  CLAIMS 

(Continuation  Sheet) 


TYPE  OF  PRIORITY 


CREDITOR'S  NAME  AND 

MAILING  ADDRESS 

INCLUDING  ZIP  CODE 

oc 

? 

OD 
Ui 

a 
o 
o 

1^ 

uJi 

do 
zo 

|o 

DATE  CLAIM  WAS 

INCURRED  AND  CONSIDERATION 

FOR  CLAIM 

Z 
UI 

o 

z 

z 

O 
O 

1 

z 

Q 
UJ 

»- 

(0 

a 

TOTAL 
AMOUNT 
OF  CLAIM 

AMOUNT 
ENTITLED 

TO 
PRIORITY 

ACCOUNT  NO. 

ACCOUNT  NO. 

ACCOUNT  NO. 

ACCOUNT  NO. 

ACCOUNT  NO. 

Sheet  no.            of            sheets  attached  to  Schedule  of  Creditors                           rr  .  .    .  .^?""<>*^  ► 
Holding  Unsecured  Priority  Claim.                                                                                   <TotaI  of  this  paj|«)  ^ 

(Use  only  on  last  page  of  the  completed  Schedule  E) 

s 

s 

(Report  total  also  on  Summary  of  Schedules) 


Form  6 
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Page  1406 


Form  86I- 
(i(V88) 


(if  Known) 


SCHEDULE    F  -  CREDITORS  HOLDING  UNSECURED  NONPRIORITY  CLAIMS 

State  the  name,  mailing  address,  including  zip  code,  and  account  number,  if  any,  of  all  entities  holding  unsecured 
claims  without  priority  against  the  debtor  or  the  property  of  the  debtor,  as  of  the  date  of  filing  of  the  petmon.  Do  not 
include  claims  listed  in  Schedules  D  and  E.  It  all  creditors  will  not  fit  on  this  page,  use  the  continuation  sheet 
provided. 


If  any  entity  other  than  a  spouse  in  a  joint  case  may  be  jointly  liable  on  a  claim,  place  an  'X"  in  the  column  labeled 
'Codefotor,'  include  the  enti^  on  the  appropriate  schedule  of  creditors,  and  complete  Schedule  H  -  Codebtors.  If  a 
joint  petition  is  filed,  state  whether  husband,  wife,  both  of  them,  or  the  marital  community  may  be  liable  on  each 
claim  by  placing  an  'H,*  "W,"  "J,"  or  "C*  In  the  column  labeled  'Husband,  Wife,  Joint,  or  Community.' 

If  the  claim  is  contingent,  place  an  'X*  in  the  column  labeled  'Contingent.'  If  the  claim  Is  unliquidated,  place  an 
'X'  in  the  column  labeled  'Unliquidated.'  If  the  claim  is  disputed,  place  an  'X'  in  the  column  labeled  'Disputed.' 
(You  may  need  to  place  an  'X'  in  more  than  one  of  these  three  columns.) 

Report  total  of  all  claims  listed  on  this  schedule  in  the  box  labeled  'Total'  on  the  last  sheet  of  the  completed 
schedule.  Report  this  total  also  on  the  Summary  of  Schedules. 

D  Check  this  box  if  debtor  has  no  creditors  holding  unsecured  non  priority  claims  to  report  on  this  Schedule  F. 


CREDITOR'S  NAME  AND 

MAILINQ  ADDRESS 

INCLUDINQ  ZIP  CODE 


ACCOUNT  NO. 


DATE  CLAIM  WAS  INCURRED 

AND  CONSIDERATION  FOR  CLAIM. 

IF  CLAIM  IS  SUBJECT  TO 

SETOFF.  SO  STATE 


AMOUNT 
OF  CLAIM 


ACCOUNT  NO. 


ACCOUNT  NO. 


ACCOUNT  NO. 


continuation  thoott  attachod 


Subtotal  < 
Total  • 


(Report  total  alto  on  Summary  of  Schadulas) 
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Form  6 


Form  B6F  -  ConL 
(10/89) 


Debtor 


(If  known) 


SCHEDULE  F-<3lEDITORSHOIJDING  UNSECURED  NOM»RIORIT^ 

(Continuation  Sheet) 


CREDITOR'S  NAME  AND 
MAILING  ADDRESS 
INCLUDING  ZIP  CODE 


DATE  CLAIM  WAS  INCURRED 

AND  CONSIDERATION  FOR  CLAIM. 

IP  CLAIM  IS  SUBJECT  TO 

SETOFF.  SO  STATE 


AMOUNT 
OF  CLAIM 


ACCOUNT  NO. 


ACCOUNT  NO. 


ACCOUNT  NO. 


ACCOUNT  NO. 


ACCOUNT  NO. 


8h««t  no. of sho«ts  attach«d  to  Schedule  of 

Creditors  Holding  Unsecured  Nonpriority  Claims 


Subtotal  ^ 
(Total  of  tills  (>age) 
Total 
(Use  only  on  last  page  of  the  completed  Schedule  F) 


(Report  total  also  on  Summary  of  Schedules) 


Form  6 


TITLE  11,  APPENDIX— BANKRUPTCY  RULES 
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FormBGG 
(10/89) 


Debtor 


(If  Known) 


SCHEDULE    G  -  EXECUTORY  CONTRACTS  AND  UNEXPIRED  LEASES 

Describe  all  executory  contracts  of  any  nature  and  all  unexpired  leases  of  real  or  personal  property.  Include  any 
timeshare  interests. 

State  nature  of  debtor's  interest  in  contract,  i.e.,  'Purchaser,'  'Agent,'  etc.  State  whether  debtor  is  the  lessor  or 
lessee  of  a  lease. 

Provide  the  names  and  complete  mailing  addresses  of  all  other  parties  to  each  lease  or  contract  described. 

NOTE:  A  party  listed  on  this  schedule  will  not  receive  notice  of  the  filing  of  this  case  unless  the  party  Is  also 
scheduled  in  the  appropriate  schedule  of  creditors. 

n  Check  this  box  if  debtor  has  no  executory  contracts  or  unexpired  leases. 


NAME  AND  MAILING  ADDRESS.  INCLUDING  ZIP  CODE. 
OF  OTHER  PARTIES  TO  LEASE  OR  CONTRACT 


DESCRIPTION  OF  CONTRACT  OR  LEASE  AND  NATURE  OF 

DEBTOR'S  INTEREST.  STATE  WHETHER  LEASE  IS  FOR 

NONRESIDENTIAL  REAL  PROPERTY.    STATE  CONTRACT 

NUMBER  OF  ANY  GOVERNMENT  CONTRACT 
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Form  6 


rwiil  B6H 
(8/90) 


Cas«No. 


(If  known) 


SCHEDULE    H-CODEBTORS 

Provide  the  information  requested  concerning  any  person  or  entity,  other  than  a  spouse  in  a  joint  case,  that  is  also 
liable  on  any  debts  listed  by  debtor  in  the  schedules  of  creditors.  Include  all  guarantors  and  co-signers.  In 
community  property  states,  a  married  debtor  not  filing  a  joint  case  should  report  the  name  and  address  of  the 
nondebtor  spouse  on  this  schedule.  Include  all  names  used  by  the  nondeotor  spouse  during  the  six  years 
immediately  preceding  the  commencement  of  this  case. 

D  Check  this  box  if  debtor  has  no  codebtors. 


NAME  AND  ADDRESS  OF  CODEBTOR 


NAME  AND  ADDRESS  OF  CREDITOR 


Form  6 
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Form  B6I 
(6/90) 


Case  No. 


Debtor 


(If  kaown) 


SC3BEDUUE  I -CURRENT  INCX)ME  OF  INDIVIDUAL  DEBTOR(S) 

The  column  labeled  "Spouse"  must  be  completed  in  all  cases  filed  by  joint  debtors  and  by  a  married  debtor  in  a  chapter  12 
or  13  case  whether  or  not  a  joint  petition  is  nled,  unless  the  spouses  are  separated  and  a  joint  petition  is  not  filed. 


Debtor's  Marital 
Status: 

DEPENDENTS  OF  DEBTOR  AND  SPOUSE 

NAMES 

AGE 

RELATIONSHIP 

EMPLOYMENT.                                        DEBTOR 

SPOUSE 

Occupation 

Name  of  Employer 

How  long  employed 

Address  of  Employer 

Income:  (Estimate  of  average  monthly  income) 
Current  monthly  gross  wages,  salary,  and  coomiissions 

(pro  rate  if  not  paid  monthfy.) 
Estimated  monthly  overtime 

SUBTOTAL 

LESS  PAYROLL  DEDUCTIONS 

a.  Payroll  taxes  and  social  security 

b.  Insurance 

c.  Union  dues 

d.  Other  (Specify 


SUBTOTAL  OF  PAYROLL  DEDUCTIONS 

TOTAL  NET  MONTHLY  TAKE  HOME  PAY 

Regular  income  from  operation  of  business  or  profession  or  farm 
(attach  detailed  statement) 

Income  from  real  property 

Interest  and  dividends 

Alimony,  maintenance  or  support  payments  payable  to  the  debtor  for  the 
debtor's  use  or  that  of  dependents  listed  above. 

Social  security  or  other  government  assistance 

(Specify) 

Pension  or  retirement  income 

Other  monthly  income 

(Specify)  


TOTAL  MONTHLY  INCOME 


TOTAL  COMBINED  MONTHLY  INCOME  $ 


DEBTOR 

SPOUSE 

1' 

(Report  also  on  Summary  of  Schedules) 


Describe  any  increase  or  decrease  of  more  than  10%  in  any  of  the  above  categories  anticipated  to  occur  within  the  year 
following  the  filing  of  this  document: 
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TITLE  11,  APPENDIX— BANKRUPTCY  RULES 


Form  6 


FORM  B6J 
(6/90) 


(If  knows) 


SCHEDULE  J-CURREIW  EXPENDITURES  OF  INDIVIDUAL  DEBTOR(S) 


Complete  this  schedule  by  estimating  the  average  monthly  ex[>enses  of  the  debtor  and  the  debtor's  family.  Pro  rate  any 
payments  made  bi-weekly,  quarterly,  semi-aimualty,  or  annually  to  show  monthly  rate. 

LJ  Check  this  box  if  a  joint  petition  is  filed  and  debtor's  spouse  maintains  a  separate  household.  Complete  a  separate 
schedule  of  expenditures  labeled  "Spouse." 

Rent  or  home  mortgage  payment  (include  lot  rented  for  mobile  home)  $ 

Are  real  estate  taxes  included?  Yes No 

Is  property  insurance  included?  Yes No 

Utilities   Electricity  and  heating  fuel 

Water  and  sewer 

Telephone 

Other 


Home  Maintenance  (Repairs  and  upkeep) 

Food 

Qothing 

Laundry  and  dry  cleaning 

Medical  and  dental  e3q)enses 

Transportation  (not  including  car  payments) 

Recreation,  clubs  and  entertainment,  newspapers,  magazines,  etc. 

Charitable  contributions 

Insurance  (not  deducted  from  wages  or  included  in  home  mortgage  payments) 

Homeowner's  or  renter's 

Life 

Health 

Auto 

Other 


Taxes  (not  deducted  from  wages  or  included  in  home  mortgage  payments) 

(Specify) 

Installment  payments  (In  chapter  12  and  13  cases,  do  not  list  payments  to  be  included  in  the  plan) 

Auto 

Other 

Other  ZIIZZZZIZZZZIZZZZZIZIZZZIZZZZIZZIIZ 

Alimony,  maintenance,  and  support  paid  to  others 

Payments  for  support  of  additional  dependents  not  living  at  your  home 

Regular  expenses  from  operation  of  business,  profession,  or  farm  (attach  detailed  statement) 

Other 

TOTAL  MONTHLY  EXPENSES  (Report  also  on  Summaiy  of  Schedules) 


[FOR  CHAPTER  12  AND  13  DEBTORS  ONLY] 

Provide  the  information  requested  below,  including  whether  plan  payments  are  to  be  made  bi-weekly,  monthly,  annually, 

or  at  some  other  regular  interval 

A  Total  projected  monthly  income  $ 

B.  Toul  projected  monthly  expenses  $ 

C  Excess  income  (A  minus  B)  $ 

D.  Total  amount  to  be  paid  into  plan  each ««___ $ 

(interval) 
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FORM  B6  -  Com. 
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(If  knowa) 


DECLARATION  CONCERNING  DEBTOR'S  SCHEDULES 


DECLARATION  UNDER  PENALTY  OF  PERJURY  BY  INDIVIDUAL  DEBTOR 

I  declare  uader  peaalty  of  perjury  that  I  have  read  the  foregoing  aummaiy  and  schedules,  consisting  of 


and  th*t  they  are  true  and  correct  to  the  best  of  my  knowledge,  information,  and  belief.  (Total  shown  on  summary  page  plus  I) 


Signature  _ 


Signature  _ 


(Joint  Debtor,  if  any) 
(If  joint  case,  both  spouses  must  sign  j 


DECLARATION  UNDER  PENALTY  OF  PERJURY  ON  BEHALF  OF  CORPORATION  OR  PARTNERSHIP 

I,  the (the  president  or  other  officer  or  an  authorized  agent  of  the  corporation  or  a  member  or  an 

authorized  agent  of  the  partnership]  of  the [corporation  or  partnership)  named  as  debtor  in  this  case, 

declare  under  penalty  of  perjury  that  I  have  read  the  foregoing  summary  and  schedules,  consisting  of sheets,  and  that 

they  are  true  and  correct  to  the  best  of  my  knowledge,  information,  and  belief.  (Total  shown  on  summary  page  plus  1  ) 


Date 

Signature  _ 


[Print  or  type  name  of  individual  signing  on  behalf  of  debtor] 
(An  individual  signing  on  behalf  of  a  partnership  or  corporation  must  indicate  position  or  relationship  to  debtor.) 


Peajitty  for mstiag *  false  sutemeat  or  coaccMliag property.     Fine  of  up  to  SSOO.OOO  or  imprisonment  for  up  to  S  years  or  both.  18  U.S.C.  §S  1S2  and  3571. 

(Added  Aug.  1,  1991.) 

Notes  op  Advisory  Committee  on  Rules  minister  the  estate  more  effectively  by  requesting  any 

These   schedules   shall   be   used   to   comply   with  ^^^^^^""Z"^^^^^^ 

§  521(1)  of  the  Code  and  Rule  1007(b).  Schedules  A,  B.  ^^I^^^^  "^  ^^^  schedules  which  may  prove  to  be  in- 

D.  E.  and  F  constitute  the  schedule  of  assets  and  li-  accurate.                  ^    .     ^  ^^ 

abilities.  Schedules  I  and  J  constitute  a  schedule  of  Leasehold  interests  m  both  real  and  Personal  prop- 
current  income  and  current  expenditures  for  Individ-  erty  are  to  be  ,f  P<>^f  ^m  SchediUe 
ual  and  joint  debtors.  Two  new  schedules  have  been  Contracts  and  Unexpired  Leases    This  mformation 
created,  Schedule  G-Executory  Contraxits  and  Unex-  should  not  be  repeated  in  the  schedules  of  assets, 
pired  Leases,  and  Schedule  H-Codebtors.  Generally  in  these  schedules,  a  creditor  s  claim  will 

The  order  of  the  schedules  has  been  arranged  with  be  listed  only  once,  even  if  the  claim  is  secured  only  in 
the  summary  sheet  in  front  and  with  the  schedules  of  part,  or  is  entitled  only  in  part  to  priority  under 
assets  appearing  first,  followed  by  the  schedules  of  li-  §  507(a)  of  the  Code,  with  the  remainder  of  the  claim 
abilities.  This  structure  corresponds  to  the  customary  to  be  treated  as  a  general  unsecured  claim.  For  exam- 
pattern  by  which  trustees  and  creditors  review  these  ple.  a  partially  secured  creditor  whose  claim  is  report- 
documents  and  to  the  format  of  the  accounting  prof es-  ed  in  Schedule  D— Creditors  Holding  Secured  Claims 
sion  for  balance  sheets.  will  be  listed  together  with  the  value  of  the  property 

The  schedules  require  a  complete  listing  of  assets  securing  the  claim  and  a  notation  of  the  amount  of 

and  liabilities  but  leave  many  of  the  details  to  investi-  any  unsecured  portion  of  the  claim.  Information  con- 

gation  by  the  trustee.   Instructions  in  the  former  ceming  the  imsecured  portion  should  not  be  repeated 

schedules  to  provide  details  concerning  "written  in-  in  Schedule  F— Creditors  Holding  Nonpriority  Unse- 

stnmients"  relating  to  the  debtor's  property  or  debts  cured  Claims.   Any  resulting  overstatement  of  the 

have  been  deleted.  Section  521(3)  of  the  Code  requires  amounts  owed  on  secured  and  priority  claims  as  re- 

the  debtor  to  cooperate  with  the  trustee,  who  can  ad-  ported  on  the  summary  sheet  is  offset  by  a  corre- 
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sponding  understatement  of  the  amount  owed  on  un- 
secured claims. 

If  a  debtor  has  no  property  or  no  creditors  in  a  par- 
ticular category,  an  affirmative  statement  to  that 
effect  is  required.  Married  debtors  shoiQd  indicate 
whether  property  is  jointly  or  separately  owned  and 
whether  spouses  are  jointly  or  separately  liable  for 
debts,  using  the  columns  provided  in  the  schedules. 

Former  "Schedule  B-3.  Property  not  otherwise 
scheduled,"  has  been  deleted  and  its  two  questions 
moved.  Schedule  B— Personal  Property  now  includes 
at  item  33,  "Other  personal  property  of  any  kind  not 
already  listed."  The  only  other  question  on  former 
Schedule  B-3  concerned  assignments  for  the  benefit  of 
creditors;  it  has  been  moved  to  the  Statement  of  Fi- 
nancial Affairs. 

Scfiedtde  A— Real  Property.  Instructions  at  the  top  of 
the  form  indicate  the  scope  of  the  interests  in  proper- 
ty to  be  reported  on  the  schedule.  Leasehold  interests 
of  the  debtor  are  not  reported  here  but  on  the  Sched- 
ule of  Executory  Contracts  and  Unexpired  Leases.  The 
trustee  will  request  copies  of  deeds  or  other  instru- 
ments necessary  to  the  administration  of  the  estate. 

SchedvXe  B— Personal  Property.  This  schedule  is  to 
be  used  for  reporting  all  of  the  debtor's  interests  in 
personal  property  except  leases  and  executory  con- 
tracts, which  are  to  be  listed  on  the  Schedule  of  Exec- 
utory Contracts  and  Unexpired  Leases.  Several  new 
categories  of  property  have  been  added  to  the  sched- 
ule, i.e.,  aircraft,  and  interests  in  IRA,  ERISA,  Keogh, 
or  other  pension  or  profit-sharing  plans.  To  minimize 
the  potential  for  concealment  of  assets,  the  debtor 
must  declare  whether  the  debtor  has  any  property  in 
each  category  on  the  schedule.  The  trustee  can  re- 
quest copies  of  any  documents  concerning  the  debtor's 
property  necessary  to  the  administration  of  the  estate. 

Schedule  C— Property  Claimed  as  Exempt.  The  form 
of  the  schedule  has  been  modified  to  eliminate  dupli- 
cation of  information  provided  elsewhere.  The  loca- 
tion of  property,  for  example,  which  formerly  was  re- 
quired here,  is  disclosed  in  the  schedules  of  real  and 
personal  property.  The  requirement  that  the  debtor 
state  the  present  use  of  the  property  also  has  been 
eliminated  as  best  left  to  inquiry  by  the  trustee.  Ex- 
emptions in  some  states  are  granted  by  constitutional 
provisions;  accordingly,  the  requirement  that  the 
debtor  state  the  "statute"  creating  an  exemption  has 
been  changed  to  request  a  statement  of  the  relevant 
"law." 

This  schedule  adds  a  new  requirement  that  the 
debtor  state  the  market  value  of  the  property  in  addi- 
tion to  the  amount  claimed  as  exempt. 

Schedule  D^Creditors  Holding  Secured  Claims. 
Schedules  D,  E,  and  F  have  been  redesigned  with  ad- 
dress boxes  sized  to  match  the  number  of  characters 
which  can  be  accommodated  on  the  computerized  no- 
ticing systems  used  by  the  courts.  The  size  also  closely 
approximates  that  of  standard  mailing  labels.  Space  is 
designated  at  the  top  of  the  box  for  the  debtor's  ac- 
count number  with  the  creditor.  The  design  of  the 
form  is  intended  to  reduce  the  volume  of  misdirected 
creditor  mail. 


The  form  requires  the  debtor  to  state  affirmatively 
that  a  claim  is  disputed,  unliquidated,  or  contingent. 
The  existence  of  any  type  of  codebtor  is  to  be  dis- 
closed, but  details  are  to  be  provided  in  Schedule  H,  as 
they  are  not  needed  here.  Duplication  of  information 
also  has  been  kept  to  a  minimum  by  deleting  requests 
that  the  debtor  indicate  on  this  schedule  whether  a 
debt  has  been  reduced  to  judgment  and  the  date  on 
which  a  creditor  repossessed  any  collateral.  Requests 
for  details  concerning  negotiable  instruments  and  the 
consideration  for  a  claim,  formerly  part  of  the  sched- 
ule, are  left  to  the  trustee's  inquiries. 

Schedule  E^Creditors  Holding  Unsecured  Priority 
Claims.  The  schedule  lists  all  of  the  ts^es  of  claims 
entitled  to  priority  and  requires  the  debtor  to  indicate 
the  existence  of  claims  in  each  category.  Continuation 
sheets  are  provided.  The  type  of  priority  claim  is  to  be 
noted  at  the  top  of  the  continuation  sheet,  and  each 
type  must  be  reported  on  a  separate  sheet.  This  sched- 
ule also  requires  the  debtor  to  indicate  the  existence 
of  any  codebtors.  As  in  Schedule  D— Creditors  Holding 
Secured  Claims,  requests  for  information  concerning 
judgments  and  negotiable  instruments  have  been  de- 
leted. 

SchedvXe  F— Creditors  Holding  Unsecured  Nonprior- 
ity  Claims.  This  schedule  has  been  revised  generally  in 
conformity  with  the  other  schedules  of  creditors.  If  a 
claim  is  subject  to  setoff,  the  debtor  is  required  to  so 
state. 

Schedule  G— Executory  Contraxits  and  Unexpired 
Leases.  Rule  1007(b)  requires  the  debtor  to  file  a 
schedule  of  executory  contracts  and  unexpired  leases, 
unless  the  court  orders  otherwise.  All  imexpired  leases 
of  either  real  or  personal  property  are  to  be  reported 
on  this  schedule.  The  schedule  also  requires  the 
debtor  to  disclose  specific  information  to  assist  the 
trustee  in  identifying  leases  which  must  be  assiuned 
within  60  days  after  the  order  for  relief  or  be  deemed 
rejected  imder  §  365(d)  of  the  Code. 

Schedule  H^Schedule  of  Codebtors.  This  schedule  is 
designed  to  provide  the  trustee  and  creditors  with  in- 
formation about  codebtors  of  all  types  other  than 
spouses  in  joint  cases.  The  completed  schedule  pro- 
vides information  concerning  non-debtor  parties,  such 
as  guarantors  and  non-debtor  spouses  having  an  inter- 
est in  property  as  tenants  by  the  entirety.  In  chapter 
12  and  chapter  13  cases,  the  completed  schedule  also 
indicates  those  persons  who  may  be  entitled  to  certain 
protections  from  creditor  action  under  §§  1201  and 
1301  of  the  Code. 

Schedule  I— Schedule  of  Current  Income  of  Individ- 
ual DebtoTis)  and  Schedule  J— Schedule  of  Current  Ex- 
penditures of  Individual  Debtoris).  Former  Official 
Form  No.  6A  has  been  divided  into  a  schedule  of  cur- 
rent income  and  a  separate  schedule  of  current  ex- 
penditures. The  language  is  substantially  the  same  as 
in  former  Official  Form  No.  6A.  In  light  of  the  abroga- 
tion of  Official  Form  No.  10,  the  Chapter  13  State- 
ment, style  changes  have  been  made  so  that  these 
schedules  can  be  used  by  individual  and  joint  debtors 
in  all  chapters. 
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FORM  7 
(6/90) 


FORM  7.  STATEMENT  OF  FINANCIAL  AFFAIRS 

UNITED  STATES  BANKRUPTCY  COURT 
District  of 


(Name)  (If  Known) 


STATEMENT  OF  FINANCIAL  AFFAIRS 


This  statement  is  to  be  compieted  by  every  debtor.  Spouses  filing  a  joint  petition  may  file  a  single 
statement  on  which  the  information  for  both  spouses  is  comt>ined.  If  the  case  is  filed  under  chapter  12  or 
chapter  13,  a  married  debtor  must  furnish  infonnation  for  both  spouses  whmher  or  not  a  joint  petition  is  filed, 
unless  the  spouses  are  separated  and  a  joint  petition  is  not  filed.  An  individual  debtor  engaged  in  business 
as  a  sole  proprietor,  partner,  family  farmer,  or  self-employed  professional,  should  provide  the  Information 
requested  on  this  statement  concerning  all  such  activities  as  well  as  the  individual's  personal  affairs. 

Questions  1  - 15  are  to  be  completed  by  all  debtors.  Debtors  that  are  or  have  been  in  business,  as 
defined  below,  also  must  complete  Questions  16-21.  Each  question  must  be  answered.  If  the  answer 
to  any  questlGn  is  "None,"  or  the  question  is  not  applicable,  mark  the  tiox  latieled  "None."  If  addi- 
tional space  is  needed  for  the  answer  to  any  question,  use  and  attach  a  separate  sheet  property  identified 
with  the  case  name,  case  numt>er  (if  known),  and  the  number  of  the  question. 

DEFINITIONS 

'fn  business. '  A  debtor  is  'in  business'  for  the  purpose  of  this  form  if  the  debtor  is  a  corporation  or 
partnership.  An  individual  debtor  is  'in  tHJsiness'  for  the  purpose  of  this  form  if  the  debtor  is  or  has  t)een, 
within  the  two  years  Immediately  preceding  the  filing  of  the  this  banlcruptcy  case,  any  of  the  following:  an 
officer,  director,  managing  executive,  or  person  in  control  of  a  corporation;  a  partner,  other  than  a  limited 
partner,  of  a  partnership;  a  sole  proprietor  or  self-employed. 

'insider. '  The  term  'insider  includes  but  is  not  limited  to:  relatives  of  the  detHon  general  partners  of 
the  debtor  and  their  relatives;  corporations  of  which  the  debtor  is  an  officer,  director,  or  person  in  control; 
officers,  directors,  and  any  person  in  control  of  a  corporate  debtor  and  their  relatives;  affiliates  of  the  debtor 
and  insiders  of  such  affiliates;  any  managing  agent  of  the  defc>tor.  11  U.S.C.  §  101(30). 


1.  Income  from  employment  or  operation  of  business 

None  State  the  gross  amount  of  income  the  debtor  has  received  from  employment,  trade,  or 

Q     profession,  or  from  operation  of  the  debtor's  business  from  the  beginning  of  this  calendar  year  to  the 
date  this  case  was  commenced.  State  also  the  gross  amounts  received  during  the  two  years 
immediately  preceding  this  calendar  year.  (A  detitor  that  maintains,  or  has  maintained,  financial 
records  on  the  basis  of  a  fiscal  rather  than  a  calendar  year  may  report  fiscal  year  income.  Identify  the 
beginning  and  ending  dates  of  the  debtor's  fiscal  year.)  If  a  joint  petition  is  filed,  state  income  for  each 
spouse  separately.  (Married  dekstors  filing  under  chapter  12  or  chapter  13  must  state  income  of  txyth 
spouses  whether  or  not  a  joint  petition  is  filed,  unless  the  spouses  are  separated  and  a  joint  petition  is 
not  filed.) 

AMOUNT  SOURCE  (if  more  than  one) 
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2.  Income  other  than  from  employment  or  operation  of  business 

None  State  the  amount  of  income  received  by  the  debtor  other  than  from  employment,  trade, 

Q     profession,  or  operation  of  the  debtor's  business  during  the  two  years  immediately  preceding  the 
commencement  of  this  case.  Give  particulars.  If  a  joint  petition  is  filed,  state  income  for  each  spouse 
separately.  (Married  debtors  filing  under  chapter  12  or  chapter  13  must  state  income  for  each  spouse 
whether  or  not  a  joint  petition  is  filed,  unless  the  spouses  are  separated  and  a  joint  petition  is  not  filed.) 

AMOUNT  SOURCE 


3.  Payments  to  creditors 

None  a   List  all  payments  on  loans,  installment  purchases  of  goods  or  services,  and  other  debts. 
Q     aggregating  more  than  $600  to  any  creditor,  made  within  90  days  immediately  preceding  the 
commencement  of  this  case.  (Married  detstors  fifing  under  chapter  1 2  or  chapter  1 3  must  include 
payments  by  either  or  both  spouses  whether  or  not  a  joint  petition  is  filed,  unless  the  spouses  are 
separated  and  a  joint  petition  is  not  filed.) 

DATES  OF         AMOUNT  AMOUNT 

NAME  AND  ADDRESS  OF  CREDITOR         PAYMENTS  PAID  STILL  OWING 


None  b.   List  ail  payments  made  within  one  year  immediately  preceding  the  commencement  of  this  case 
□     to  or  for  the  benefit  of  creditors  who  are  or  were  insiders,  (Married  debtors  filing  under  chapter  12  or 
chapter  1 3  must  include  payments  by  either  or  both  spouses  whether  or  not  a  joint  petition  is  filed, 
unless  the  spouses  are  separated  and  a  Joint  pe^on  te  not  filed.) 

NAME  AND  ADDRESS  OF  CREDITOR        DATE  OF  AMOUNT 

AND  RELATIONSHIP  TO  DEBTOR  PAYMENT     AMOUNT  PAID        STILL  OWING 


4.  Suils,  executions,  garnishments  and  attachments 

None  a.   List  all  suits  to  which  the  debtor  is  or  was  a  party  within  one  year  immediately  preceding  the  filing 
n      <^  this  t>anlcruptcy  case.  (Married  debtors  filing  under  chapter  12  or  chapter  13  must  include 
information  concerning  either  or  both  spouses  whether  or  not  a  Joint  petitton  is  filed,  unless  the 
spouses  are  separated  and  a  joint  petition  is  not  filed.) 

CAPTION  OF  SUIT  COURT  STATUS  OR 

AND  CASE  NUMBER         NATURE  OF  PROCEEDING  AND  LOCATION  DISPOSITION 
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None    b.    Describe  ail  property  that  has  been  attached,  garnished  or  seized  under  any  legal  or  equitable 
D      process  within  one  year  immediately  preceding  the  commencement  of  this  case.  (Married  debtors 
filing  under  chapter  12  or  chapter  13  must  include  information  concerning  property  of  either  or  both 
spouses  whether  or  not  a  joint  petition  is  filed,  unless  the  spouses  are  separated  and  a  Joint  petition  is 
not  filed.) 

NAME  AND  ADDRESS  DESCRIPTION 

OF  PERSON  FOR  WHOSE  DATE  OF  AND  VALUE  OF 

BENEFIT  PROPERTY  WAS  SEIZED  SEIZURE  PROPERTY 


5.  Repossessions,  foreclosures  and  returns 

None        List  all  property  that  has  been  repossessed  by  a  credttor.  sold  at  a  foreclosure  sale,  transferred 
Q      through  a  deed  in  lieu  of  foreclosure  or  returned  to  the  seller,  withh  one  year  immediately  preceding 
the  commencement  of  this  case.  (Married  debtors  fifing  under  chapter  12  or  chapter  13  must  include 
information  concerning  property  of  either  or  both  spouses  whether  or  not  a  joint  petition  is  filed,  unless 
the  spouses  are  separated  and  a  Joint  petition  is  not  fHed.) 

DATE  OF  REPOSSESSION.  DESCRIPTION 

NAME  AND  ADDRESS  FORECLOSURE  SALE,  AND  VALUE  OF 

OF  CREDITOR  OR  SELLER  TRANSFER  OR  RETURN  PROPERTY 


6.  Assignments  and  receiverships 

None    a    Describe  any  assignment  of  property  for  the  benefit  of  creditors  made  within  120  days  immediately 
Q      preceding  the  commencement  or  thss  case.  (Married  debtors  filing  under  chapter  1 2  or  chapter  13  must 
include  any  assignment  by  either  or  both  spouses  whether  or  not  a  jdrn  petition  is  filed,  unless  the 
spouses  are  separated  and  a  joint  petition  Is  not  filed.) 

TERMS  OF 
NAME  AND  ADDRESS  DATE  OF  ASSIGNMENT 

OF  ASSIGNEE  ASSIGNMENT  OR  SETTLEMENT 


None    b.   List  all  property  which  has  been  In  the  hands  of  a  custodian,  receiver,  or  court-appoimed  official 
n      within  one  year  immediately  preceding  the  commencement  of  this  case.  (Married  dmors  filing  under 
chapter  12  or  chapter  13  miist  indudelnfonrnatlon  concernir^  property  of  mier  or  both  spouses  w^ 
or  not  a  joint  petition  is  filed,  unless  the  spouses  are  separated  and  a  joint  petition  is  nd  fHed.) 

NAME  AND  LOCATION  DESCRIPTION 

NAME  AND  ADDRESS  OF  COURT  DATE  OF  AND  VALUE  OF 

OF  CUSTODIAN  CASE  TITLE  &  NUMBER  ORDER  PROPERTY 
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7.  Gifts 

None  List  all  gifts  or  charitable  contributions  made  within  one  year  immediately  preceding  the 

□      commencement  of  this  case  except  ordinary  and  usual  gifts  to  family  members  aggregating  less  than 
$200  in  value  per  individual  family  member  and  charitable  contributions  aggregating  less  than  $100  per 
recipient.  (Married  debtors  filing  under  chapter  12  or  chapter  13  must  include  gifts  or  contributions  by 
either  or  both  spouses  whether  or  not  a  joint  petKion  is  filed,  unless  the  spouses  are  separated  and  a 
joint  petition  is  not  filed.) 


NAME  AND  ADDRESS 

RELATIONSHIP 

DESCRIPTION 

OF  PERSON 

TO  DEBTOR. 

DATE 

AND  VALUE 

OR  ORGANIZATION 

IF  ANY 

OF  GIFT 

OF  GIFT 

None         List  all  losses  from  fire,  theft,  other  casualty  or  gambling  within  one  year  immediately  preceding  the 
Q      commencement  of  this  case  or  since  the  commencement  of  this  case.  (Married  debtors  filing  under 
chapter  12  or  chapter  13  must  include  losses  t>y  either  or  txsth  spouses  whether  or  not  a  joint  petition  is 
filed,  unless  the  spouses  are  separated  and  a  joint  petition  is  not  filed.) 

DESCRIPTION  DESCRIPTION  OF  CIRCUMSTANCES  AND.  IF 

AND  VALUE  OF  LOSS  WAS  COVERED  IN  WHOLE  OR  IN  PART  DATE  OF 

PROPERTY  BY  INSURANCE.  GIVE  PARTICULARS  LOSS 


9.  Payments  related  to  debt  counseling  or  bankruptcy 

None         List  all  payments  made  or  property  transferred  by  or  on  behalf  of  the  debtor  to  any  persons. 
□      including  attorneys,  for  consukatlon  concerning  debt  consolidation,  relief  under  the  bankmptcy  law  or 
preparation  of  a  petition  In  bankruptcy  within  one  year  immediately  preceding  the  commencement  of 
this  case. 

DATE  OF  PAYMENT.      AMOUNT  OF  MONEY  OR 
NAME  AND  ADDRESS  NAME  OF  PAYOR  IF      DESCRIPTION  AND  VALUE 

OF  PAYEE  OTHER  THAN  DEBTOR         OF  PROPERTY 
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10.  Other  transfers 

None    a.  List  all  other  property,  other  than  property  transferred  in  the  ordinary  course  of  the  business,  or 
Q      financial  affairs  of  the  debtor,  transferred  either  absolutely  or  as  security  within  one  year  immediateiy 
preceding  the  commencement  of  this  case.  (Married  debtors  filing  under  chapter  1 2  or  chapter  13  must 
include  transfers  by  either  or  both  spouses  whether «-  not  a  joint  petition  is  filed,  unless  the  spouses  are 
separated  and  a  joint  petition  is  not  riled.) 

DESCRIBE  PROPERTY 
NAME  AND  ADDRESS  OF  TRANSFEREE.  TRANSFERRED 

RELATIONSHIP  TO  DEBTOR  DATE       AND  VALUE  RECEIVED 


11.  Closed  financial  accounts 

None  List  all  financial  accounts  and  Instruments  held  In  the  name  of  the  debtor  or  for  the  benefit  of  the 

□      debtor  which  were  closed,  sold,  or  otherwise  transferred  within  one  year  immediately  preceding  the 
commencement  of  this  case.  Include  checking,  savings,  or  other  financial  accounts,  certificates  of 
deposit,  or  other  instruments;  shsuBS  and  share  accounts  held  In  banks,  credit  unions,  pensk^n  funds, 
cooperatives,  associations,  brokerage  houses  and  other  finandai  institutk>ns.  (Married  debtors  filing 
under  chapter  12  or  chapter  13  must  InckJde  inf ormatton  concemina  accounts  or  instruments  held  by  or 
for  either  or  both  spouses  whether  or  not  a  joint  petition  is  filed,  unless  the  spouses  are  separated  and  a 
joint  petition  is  not  filed.) 

TYPE  AND  NUMBER  AMOUNT  AND 

NAME  AND  ADDRESS  OF  ACCOUNT  AND  DATE  OF  SALE 

OF  INSTITUTION  AMOUNT  OF  FINAL  BALANCE  OR  CLOSING 


1Z  Safe  deposit  boxes 

None         List  each  safe  deposit  or  other  box  or  depository  in  whteh  the  det^or  has  or  had  securities,  cash,  or 
Q      other  valuables  within  one  year  immediately  preceding  the  oomm^ioement  of  this  case.  (Manied 
debtors  filing  under  chapter  12  or  chapter  13  must  include  boxes  or  depositories  of  either  or  both 
spouses  whether  or  not  a  joint  petition  Is  filed,  unless  the  spouses  are  separated  and  a  joint  petition  is 
not  filed.) 

NAME  AND  ADDRESS    NAMES  AND  ADDRESSES  DESCRIPTION  DATE  OF  TRANSFER 

OF  BANK  OR       OF  THOSE  WITH  ACCESS      OF       OR  SURRENDER. 
OTHER  DEPOSITORY    TO  BOX  OR  DEPOSITORY   CONTENTS        IF  ANY 
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13.  Setoffs 

None  List  all  setoffs  made  by  any  creditor,  including  a  bank,  against  a  debt  or  deposit  of  the  debtor 

□  within  90  days  preceding  the  commencement  of  triis  case.  (Married  debtors  filing  under  chapter  12  or 
chapter  13  must  includelnformation  concerning  either  or  both  spouses  whether  or  not  a  joint  petition  is 
filed,  unless  the  spouses  are  separated  and  a  joint  petition  is  not  filed.) 

DATE  OF  AMOUNT  OF 

NAME  AND  ADDRESS  OF  CREDITOR  SETOFF  SETOFF 


14.  Property  held  for  another  pefson 

None  List  all  property  owned  by  another  person  that  the  debtor  holds  or  controls. 

NAME  AND  ADDRESS  DESCRIPTION  AND  VALUE 

OF  OWNER  OF  PROPERTY  LOCATION  OF  PROPERTY 


ia  Prior  address  of  detitor 

None  If  the  debtor  has  moved  within  the  tivo  years  immediately  preceding  the  commencement  of  this 

Q      case,  list  all  premises  which  the  debtor  occupied  during  that  penod  and  vacated  prior  to  the 

commencement  of  this  case.  If  a  joint  petition  is  filed,  report  also  any  separate  address  of  either 
spouse. 

ADDRESS  NAME  USED  DATES  OF  OCCUPANCY 
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The  following  questions  are  to  be  completed  b^  every  debtor  that  is  a  corporation  or  partnership  and  by 
any  individual  debtor  who  is  or  has  k>een,  within  the  two  years  immediate^  preceding  the  commencement  of 
this  case,  any  of  the  following:  an  officer,  director,  managina  executive,  or  owner  ofmore  than  5  percent  of 
the  voting  securities  of  a  corporation;  a  partner,  other  than  a  nmited  partner,  of  a  partnership;  a  sole  proprietor 
or  otherwise  self-employed. 

(An  tndM'dua/ orjoint  debtor  shoukf  complete  thtsportiort  of  the  statement  onfy  If  the  debtor  is  or  has  been 
in  business,  as  denned  atx}ve,  vif^inttie  two  years  immediatei/ preceding  the  commencement  of  this  case.) 

16.  Nature,  location  and  name  of  business 

None    a.  If  the  debtor  is  an  individual,  list  the  names  and  addresses  of  alt  businesses  in  which  the  debtor  was 
□      an  officer,  director,  partner,  or  managing  executive  of  a  corporation,  partnership,  sole  proprietorship,  or 
was  a  self-employed  professional  within  the  iMfo  years  immediately  preceding  the  commencement  of 
this  case,  or  in  which  the  debtor  owned  5  percent  or  more  of  the  voting  or  equity  securities  within  the  two 
years  immediately  preceding  the  commencement  of  this  case. 

b.  If  the  debtor  is  a  partnership,  list  the  names  and  addresses  of  all  businesses  in  which  the  debtor  was 
a  partner  or  owned  5  percent  or  more  of  the  voting  securities,  within  the  tviro  years  immediately 
preceding  the  commencement  of  this  case. 

c.  If  the  debtor  is  a  corporation,  list  the  names  and  addresses  of  all  businesses  in  which  the  debtor  was 
a  partner  or  owned  5  percent  or  more  of  the  voting  securities  within  the  two  years  immediately 
preceding  the  commencement  of  this  case. 

BEGINNING  AND  ENDING 
NAME  ADDRESS  NATURE  OF  BUSINESS       DATES  OF  OPERATION 


17.  Books,  records  and  financial  statements 

None    a.  List  all  bookkeepers  and  accountants  who  within  the  six  years  immediately  preceding  the  filing  of 
□      this  bankmptcy  case  kept  or  supervised  the  keeping  of  books  of  account  and  records  of  the  debtor. 

NAME  AND  ADDRESS  DATES  SERVICES  RENDERED 


None    b.  List  all  firms  or  individuals  who  within  the  two  years  immediately  preceding  the  filing  of  this 
Q      bankruptcy  case  have  audited  the  tx>oks  of  account  and  records,  or  prepared  a  financial  statement  of 
the  debtor. 

NAME  ADDRESS  DATES  SERVICES  RENDERED 
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None    c.  List  all  firms  or  individuals  who  at  the  time  of  the  commencement  of  this  case  were  in  possession  of 
r-j      the  books  of  account  and  records  of  the  debtor,  if  any  of  the  books  of  account  and  records  are  not 
available,  explain. 

NAME  ADDRESS 


None    d.  List  all  financial  institutions,  creditors  and  other  parties,  including  mercantile  and  trade  agencies,  to 
□      whom  a  financial  statement  was  Issued  within  the  Iwo  years  immediately  preceding  the 
commencement  of  this  case  by  the  debtor. 

NAME  AND  ADDRESS  DATE  ISSUED 


18.  Inventories 

None    a.  List  the  dates  of  the  last  two  inventories  taken  of  your  property,  the  name  of  the  person  who 
□      supervised  the  taking  of  each  Inventory,  and  the  dollar  amount  and  basis  of  each  inventory. 

DOLLAR  AMOUNT  OF  INVENTORY 
DATE  OF  INVENTORY         INVENTORY  SUPERVISOR        (Specify  cost,  market  or  other  basis) 


None    b.  List  the  name  and  address  of  the  person  having  possession  of  the  records  of  each  of  the  two 
Q      inventories  reported  in  a,  atx)ve. 

NAME  AND  ADDRESSES  OF  CUSTODIAN 
DATE  OF  INVENTORY  OF  INVENTORY  RECORDS 


19.  Current  Partners.  Officers.  Directofs  and  Shareholders 

None    a.    If  the  debtor  is  a  partnership,  list  the  nature  and  percentage  of  partnership  interest  of  each  member 
□      of  the  partnership. 

NAME  AND  ADDRESS  NATURE  OF  INTEREST  PERCENTAGE  OF  INTEREST 
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None    b.  If  the  debtor  is  a  corporation,  list  at!  officers  and  directors  of  the  corporation,  and  each  stockholder 
□      who  directly  or  indirectly  owns,  controls,  or  holds  5  percent  or  more  of  the  voting  securities  of  the 
corporation. 

NATURE  AND  PERCENTAGE 
NAME  AND  ADDRESS  TITLE  OF  STOCK  OWNERSHIP 


20.  Former  partners,  officers,  directors  and  shareholders 

None    a.  If  the  debtor  is  a  partnership,  list  each  member  wfio  withdrew  from  the  partnership  within  one  year 
n      year  immediately  preceding  the  commencement  of  this  case. 

NAME  ADDRESS  DATE  OF  WITHDRAWAL 


None    b.  If  the  debtor  Is  a  corporation,  list  all  officers,  or  directors  whose  relationship  with  the  corporation 
Q      terminated  within  one  year  immediately  preceding  the  commencement  of  this  case. 

NAME  AND  ADDRESS  TITLE  DATE  OF  TERMINATION 


21 .  Withdrawals  from  a  partnership  or  distributions  by  a  corporation 

None  If  the  debtor  is  a  partnership  or  coiporation,  list  all  withdrawals  or  distributbns  credited  or  given 

Q      to  an  Insider,  including  compensation  in  any  form,  bonuses,  loans,  stock  redemptions,  options  exercised 
and  any  other  perquisite  during  one  year  immediately  preceding  the  commencement  of  this  case. 

NAME  &  ADDRESS  AMOUNT  OF  MONEY 

OF  RECIPIENT,  DATE  AND  PURPOSE  OR  DESCRIPTION 

RELATIONSHIP  TO  DEBTOR  OF  WITHDRAWAL  AND  VALUE  OF  PROPERTY 
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f/f  comp/eted  by  an  ind/Muaf  or /ndMduaf  and  spouse] 

I  declare  under  penalty  of  perjury  that  I  have  read  the  answers  contained  in  the  foregoing  statement  of  financial 
affairs  and  any  attachments  thereto  and  that  they  are  true  and  correct 

Date Signature  _^ 

of  Debtor 

Date Signature  . 


of  Joint  Debtor 
(If  any) 


flf  competed  on  behalfofapannershp  orcofporathn] 

i.  declare  under  penalty  of  perjury  that  I  have  read  the  answers  contained  In  the  foregoing  statement  of 
financial  affairs  and  any  attachments  thereto  and  that  they  are  true  and  correct  to  the  best  of  my  knowledge, 
information  and  belief. 

Date Signature 


Print  Name  and  Title 
[An  Individual  signing  on  behalf  of  a  partnership  or  corporation  must  Indicate  position  or  relationship  to  debtor.] 


.  continuation  sheets  attached 


P0nmiiy  for  making  a  falsa  statamant:  FIna  of  up  to  $500, 000  or  Imprlsonmant  for  up  to  5  yaars.  or  both.    18  U.  S.  C.  §  152  and  3571 

(Added  Aug.  1, 199L) 

Notes  of  Advisory  Committee  on  Rules  complete  this  statement  and  the  schedules  prescribed 

This  form  consoUdates  questions  from  former  Of f i-  ^  Official  Form  6. 

cial  Forms  No.  7»  No.  8,  and  No.  10.  This  form  is  to  be  All  questions  have  been  converted  to  affirmative  di- 

completed  by  all  debtors.  An  individual  debtor  en-  rections  to  furnish  information,  and  each  question 

gaged  in  business  as  a  sole  proprietor,  partner,  family  must  be  answered.  If  the  answer  is  "none."  or  the 

farmer,  or  self-employed  professional  should  provide  question  is  not  applicable,  the  debtor  is  required  to  so 

^l  ^""^^^^^^r^^y  i^tni^l^S  "^v"^^'  «**^  ^y  i^^Sns.  the  box  labeled  "None"  provided  at 

ing  all  such  activities  as  well  as  the  individual's  per-  e-ch  aup^tinn 

sonal  affairs.  ~I    *iucowuxi. 

The  Chapter  13  Statement,  former  Official  Form  ^^  Committee  Note  to  Form  2  for  a  discussion  of 

No.  10.  has  been  abrogated.  Chapter  13  debtors  are  to  **^®  unsworn  declaration  at  the  end  of  this  form. 


Forms 

Form  B8 
6/90 
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Form  8.    CHAPTER  7  INDIVIDUAL  DEBTOR'S  STATEMENT  OF  INTENTION 

[Caption  as  in  Form  16BJ 
CHAPTER  7  INDIVIDUAL  DEBTOR'S  STATEMENT  OF  INTENTION 

1.  1,  the  debtor,  have  filed  a  schedule  of  assets  and  liabilities  which  includes  consumer  debts  secured 
by  property  of  the  estate. 

2.  My  intention  with  respect  to  the  property  of  the  estate  which  secures  those  consumer  debts  is 
as  follows: 


1, 
2. 
3. 


a.    Property  to  Be  Surrendered, 
Description  of  Property 


Creditor's  name 


Property  to  Be  Retained    [Check  applicable  statement  of  debtor's  intention  concerning 
reaffirmation,  redemption,  or  lien  avoidance.] 


Description 

of 

property 


Creditor's 
name 


Property  is 

Lien  will  be 

claimed  as  ex- 

avoided pursuant 
to  §  522(0  «nd 

Debt  wiU  be 

empt  and  will 

reaffirmed 

be  redeemed 

property  will 
be  claimed  as 

pursuant  to 

pursuant  to 

§  524(c) 

§722 

exempt 

2. 
3. 
4. 
5. 


3.  I  understand  that  §  521(2)(B)  of  the  Bankruptcy  Code  requires  that  I  perform  the  above  stated 
intention  within  45  days  of  the  filmg  of  this  statement  witn  the  court,  or  within  such  additional  time  as  the 
court,  for  cause,  withm  such  45-day  period  fixes. 

Date: 


(Added  Aug.  1, 1991.) 

Notes  of  Advisory  Cobimittee  on  Rules 

This  form  is  derived  from  former  Official  Form  No. 
8A.  Riile  1007(b)(2)  requires  the  debtor  to  serve  a  copy 
of  this  statement  on  the  trustee  and  all  creditors 


Signature  of  Debtor 


named  in  the  statement.  In  a  joint  case,  if  the  proper- 
ty and  debts  of  both  debtors  are  the  same,  the  form 
may  be  adapted  for  joint  use.  If  joint  debtors  have 
separate  debts,  however,  each  debtor  must  use  a  sepa- 
rate form. 
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Form  B9 
6/90 


Form  9.    NOTICE  OF  FILING  UNDER  THE  BANKRUPTCY  CODE, 
NDEETING  OF  CREDITORS,  AND  FIXING  OF  DATES 


9A. Chapter  7,  Individual/Joint,  No-Asset  Case 

9B Chapter  7,  Corporation/Partnership,  No-Asset  Case 

9C Chapter  7,  Individual/Joint,  Asset  Case 

9D Chapter  7,  Corporation/Partnership,  Asset  Case 

9E Chapter  11,  Individual/Joint  Case 

9F Chapter  11,  Corporation/Partnership  Case 

9G Chapter  12,  Individual/Joint  Case 

9H Chapter  12,  Corporation/Partnership  Case 

91 Chapter  13,  Individual/Joint  Case 


Form  9 
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FORMB9A 
6f90 


United  States  Bankruptcy  Court 


Case  Number 


District  of 


NOTICE  OF  COMMENCEMENT  OF  CASE  UNDER  CHAPTER  7  OF  THE  BANKRUPTCY  CODE, 
MEETING  OF  CREDITORS,  AND  FIXING  OF  DATES 
(Individual  or  Joint  Debtor  No  Asset  Case) 


in  re  (Name  of  Debtor) 


Name  and  Address  of  Attorney  for  Debtor 


Telephone  Numt>er 


Address  of  Debtor 


Date  Case  Filed  <or  Converted) 


Soc.  Sec/Tax  Id.  Nos 


Name  and  Address  of  Trustee 


Telephone  Numt>er 


n  This  is  a  converted  case  originally  filed  under  chapter  _ 


.(date) 


DATE.  TIME.  AND  LOCATION  OF  MEETING  OF  CREDITORS 


DISCHARGE  OF  DEBTS 

Deadline  to  File  a  Complaint  Objecting  to  Discharge  of  the  Debtor  or  to  Determine  Discharqeabiiity  of  Certain  Types  of  Debts: 


AT  THIS  TIME  THERE  APPEAR  TO  BE  NO  ASSETS  AVAILABLE  FROM  WHICH  PAYMENT  MAY  BE  MADE  TO  UNSECURED  CREDITORS  DO  NOT  FILE 
A  PROOF  OF  CLAIM  UNTIL  YOU  RECEIVE  NOTICE  TO  DO  80. 

COMMENCEMENT  OF  CASE.  A  petition  for  liquidation  under  chapter  7  of  the  Bankruptcy  Code  has  been  filed  in  this  court  by  or  against  the  person  or 
persons  named  above  as  the  debtor,  and  an  order  for  relief  has  been  entered.  You  will  not  receive  notice  of  ail  documents  filed  In  this  case  All 
documents  filed  with  the  court  Including  lists  of  the  debtor's  property,  debts,  and  property  claimed  as  exempt  are  available  for  inspection  at  the  office 
of  the  clerk  of  the  bankruptcy  court 

CREOnrORS  may  not  take  certain  actions,  a  creditor  is  anyone  to  whom  the  debtor  owes  money  or  property.  Under  the  Bankruptcy  Code,  the 
debtor  Is  granted  certain  protection  against  creditors.  Common  examples  of  prohibited  actions  by  creditors  are  contacting  the  debtor  to  demand 
repayment,  taking  action  against  the  debtor  to  collect  money  owed  to  creditors  or  to  take  property  of  the  debtor,  and  starting  or  coritinuing  foreclosure 
actions,  repossessions,  or  wage  deductions.  If  unauthorized  actions  are  taken  by  a  creditor  against  a  debtor,  the  court  may  penalize  that  creditor.  A 
creditor  %¥ho  is  considering  taking  action  against  the  debtor  or  the  property  of  the  debtor  should  review  f  362  of  the  Bankruptcy  Code  and  may  wish  to 
seek  legal  advice.  The  staff  of  the  clerk  of  the  bankruptcy  court  b  not  permitted  to  ghw  legal  advtee. 

MEETING  OF  CREDITORS.  The  debtor  (both  husband  and  wife  In  a  joint  case)  is  required  to  appear  at  the  meeting  of  creditors  on  the  date  and  at  the 
place  set  forth  above  for  the  purpose  of  being  examined  under  oath.  Attendance  by  credttors  at  the  meeting  Is  welcomed,  but  not  required.  At  the 
meeting.  tt»e  creditors  may  elect  a  trustee  ottier  than  tiie  one  named  above,  elect  a  committee  of  creditors,  examine  ttie  debtor,  and  transact  such  other 
business  as  may  properly  come  before  the  meeting.  The  meeting  may  be  continued  or  adjourned  from  time  to  time  by  notice  at  the  meeting,  without 
further  written  notice  to  credttors. 

LIQUIDATION  OF  THE  DEBTOR'S  PROPERTY.  The  trustee  will  collect  the  debtor's  property  and  turn  any  that  is  not  exempt  into  money.  At  this  time. 
however  it  appears  from  the  schedules  of  the  debtor  that  there  are  no  assets  from  which  any  distribution  can  be  paid  to  creditors.  If  at  a  later  date  It 
appears  that  there  are  assets  from  which  a  distribution  may  be  paM.  ttte  creditors  will  be  notified  and  given  an  opportunity  to  file  claims. 

EXEMPT  PROPERTY.  Under  state  and  federal  law.  the  debtor  Is  permitted  to  keep  certain  money  or  property  as  exempt.  If  a  creditor  believes  ttiat  an 
exemption  of  money  or  property  Is  not  authorized  by  law.  the  creditor  may  file  an  objection.  An  objection  must  be  filed  not  later  than  30  days  after  the 
conclusion  of  the  meeting  of  creditors. 

DISCHARGE  OF  DEBTS.  The  debtor  Is  seeking  a  discharge  of  debU.  A  discharge  means  ttiat  certain  debts  are  made  unenforceable  against  the  debtor 
personally.  Creditors  whose  claims  against  tiie  debtor  are  discharged  may  never  take  action  against  «»e  debtor  to  collect  the  discharged  debts,  if  a 
creditor  believes  that  the  debtor  should  not  reoeWe  any  discharge  of  debts  under  f  727  of  tiie  Bankruptcy  Code  or  that  a  debt  owed  to  the  credKor  is  not 
dtoohargeable  under  f  S23(a)(2).  (4).  or  (6)  of  the  Bankruptcy  Code,  timely  action  must  be  taken  In  tiie  bankruptcy  court  by  the  deadline  set  forth  above 
In  tiie  box  labeled  'Discharge  of  Debts.-  Credttors  considering  taking  such  action  may  wish  to  seek  legal  advice. 

DO  NOT  FILE  A  PROOF  OF  CLAIM  UNLESS  YOU  RECEIVE  A  COURT  NOTICE  TO  DO  SO 


Address  of  the  Clerk  of  the  Baakraptcy  Conrt 


For  the  Court: 


C/^rdr  of  the  Bankruptcy  Court 
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Form  9 


FORM  B9B 
ti/90 


United  States  Bankruptcy  Court 


Case  Number 


District  of 


NOTICE  OF  COI\/IMENCEMENT  OF  CASE  UNDER  CHAPTER  7  OF  THE  BANKRUPTCY  CODE. 

I^EETING  OF  CREDITORS,  AND  FIXING  OF  DATES 

(Corporation/Partnership  No  Asset  Case) 


In  re  (Name  of  Debtor) 


Address  of  Debtor 


Date  Case  Filed  (or  Converted) 


Soc.  Sec/Tax  Id.  Nos. 


I    I   Corporation 


n  Partnership 


Name  and  Address  of  Attorney  for  Debtor 


Telephone  Number 


Name  and  Address  of  Trustee 


Telephone  Number 


n  This  is  a  converted  case  originally  filed  under  chapter  _ 


.(dale) 


DATE,  TIME,  AND  LOCATION  OF  MEETING  OF  CREDITORS 


AT  THIS  TIME  THERE  APPEAR  TO  BE  NO  ASSETS  AVAILABLE  FROM  WHICH  PAYMENT  MAY  BE  MADE  TO  UNSECURED  CREDITORS.  DO  NOT  FILE 
A  PROOF  OF  CLAIM  UNTIL  YOU  RECEIVE  NOTICE  TO  DO  SO. 

COMMENCEMENT  OF  CASE.  A  petition  for  liquidation  under  chapter  7  of  the  Bankruptcy  Code  has  been  filed  in  this  court  by  or  against  the  debtor 
named  above,  and  an  order  for  relief  has  been  entered.  You  will  not  receive  notice  of  all  documents  filed  In  this  case.  All  documents  filed  with  the  court, 
including  lists  of  the  debtor's  property  and  debts,  are  available  for  Inspection  at  the  office  of  the  clerk  of  the  bankruptcy  court 

CREDITORS  MAY  NOT  TAKE  CERTAIN  ACTIONS.  A  creditor  is  anyone  to  whom  the  debtor  owes  money  or  property.  Under  the  Bankruptcy  Code,  the 
debtor  is  granted  certain  protection  against  creditors.  Common  examples  of  prohibited  actions  by  creditors  are  contacting  the  debtor  to  demand 
repayment,  taking  action  against  the  debtor  to  collect  money  owed  to  creditors  or  to  take  property  of  the  debtor,  and  starting  or  continuing  foreclosure 
actions  or  repossessions.  If  unauthorized  actions  are  taken  by  a  creditor  against  a  debtor,  the  court  may  penalize  that  creditor.  A  creditor  who  is 
considering  taking  action  against  the  debtor  or  the  property  of  the  debtor  should  review  S  382  of  the  Bankruptcy  Code  and  may  wish  to  seek  legal 
advice.  If  the  debtor  Is  a  partnership,  remedies  otherwise  avallal>to  against  general  partners  are  not  necessarily  affected  by  the  commencement  of  this 
partnership  case.  The  staff  of  the  clerk  of  the  bankruptcy  court  Is  not  permitted  to  give  legal  advice. 

MEETING  OF  CREDITORS.  The  debtor's  representath^e.  as  specified  In  Bankruptcy  Rule  9001(5).  Is  required  to  appear  at  the  meeting  of  creditors  on  the 
date  and  at  the  place  set  forth  above  for  the  purpose  of  being  examined  under  oath.  Attendance  by  creditors  at  the  meeting  is  welcomed,  but  not 
required.  At  the  meeting,  the  creditors  may  elect  a  trustee  other  than  the  one  named  at>ove.  elect  a  committee  of  creditors,  examine  the  debtor,  and 
transact  such  other  business  as  may  properly  come  before  the  meeting.  The  meeting  may  be  continued  or  adjourned  from  time  to  time  by  notice  at  the 
meeting,  without  further  written  notice  to  ttie  creditors. 

LIQUIDATION  OF  THE  DEBTOR'S  PROPERTY.  The  trustee  will  collect  the  debtor's  property,  if  any.  and  turn  it  into  money.  At  this  time,  however,  it 
appears  from  the  schedules  of  the  debtor  that  there  are  no  assets  from  which  any  distribution  can  be  paid  to  the  creditors.  If  at  a  later  date  it  appears 
that  there  are  assets  from  which  a  distribution  may  be  paM.  the  creditors  will  be  notified  and  given  an  opportunity  to  file  claims. 

DO  NOT  FILE  A  PROOF  OF  CLAIM  UNLESS  YOU  RECEIVE  A  COURT  NOTICE  TO  DO  SO 


Address  of  the  Clerk  of  the  Bankruptcy  Court 


For  the  Court: 


Chricofth0  Bankruptcy  Court 


Forms 
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FORMB9C 
ti/90 


United  States  Banlcruptcy  Ck)urt 


Case  Number 


District  of 


NOTICE  OF  COMMENCEI^ENT  OF  CASE  UNDER  CHAPTER  7  OF  THE  BANKRUPTCY  CODE. 

MEETING  OF  CREDITORS,  AND  FIXING  OF  DATES 

(Individual  or  Joint  Debtor  Asset  Case) 


In  r«  (Name  of  Debtor) 


Address  of  Debtor 


Date  Case  Filed  (or  Converted) 


Soc.  Sec.rTax  Id.  Nos. 


Name  and  Address  of  Attorney  for  Debtor 


Name  and  Address  of  Trustee 


Telephone  Number 


Telephone  Number 


n  This  Is  a  convertod  case  originally  filed  under  chapter on  _ 


.(date) 


FIUNG  CLAIMS 


Deadline  to  file  a  proof  of  claim: 


DATE,  TIME,  AND  LOCATION  OF  MEETING  OF  CREDITORS 


DISCHARGE  OF  DEBTS 


Daadllna  to  Flia  a  Complaint  Objacting  to  DJschanie  of  the  Dablof  or  to  Deter rejna  DIacfaargaabimy  of  Cartaln  Types  of  Debts: 

COMMENCEMENT  OF  CASE  A  palMon  for  Iquldalion  under  chavilsr  7  of  the  Bmto^^ 

as  ttM  debtor,  and  an  order  for  reief  has  been  emtrwl  YouMMnotraoehwnofceofaldooumanlsflMlnMecaMc  Aldooumenii  Ned  witti  the  court.  Indudkig  lets  of  ttw 

debtor^  pioperty.  debts,  and  property  claimed  as  oMsmpt  ara  avaOabto  Ibr  Inspection  at  the  ollioe  of  tfM  cle^ 

CREOrrORS  MAY  NOT  TAKE  CERTAIN  ACTIONS.  A  creditor  is  anyone  to  whom  the  debtor  owes  money  or  property.  Under  IheBanloruptoy  Code,  the  debtor  is  granted 
certirinprotaelion  against  crwitors.  Common  axwnplea  of  prohMtodacllora  fay  credtemarooonlK0ng«wdilitor  to  denMndrapsyroant.t8l^ 
to  ooMaot  money  owed  to  croditors  Of  to  take  property  ol  the  debtor,  and  starting  or  conlinuingfaroctosuroaBftons.  tfunaulhoriasd 

aetiona  are  taken  by  a  creditori«ain8tadabtor.ttie  court  mtypenslBs  that  crodter.  Acrodter  who  Is  conridsringtoMngacHon  against  tie  debtor  or  the  property  <rffte 
debtorshouM  review  1362  of  the  Bmhniptoy  Code  mkJ  may  wirii  to  seek  legal  wMoe.  ThoalBirorthocMcorttiebanhniptey  court  Is  not  penniltedtogivslsgai  advice. 

MEETINQOFCREDrrORS.  The  debtor  (|>clh  husband  and  w«e  to  a  )oktf  case)  b  required  to  ^ipearst  the  meelkig  of  oedters  on  ttw  date  an^ 
for  the  purpose  of  being  examined  under  ostfi.  Attsndanc*  by  cwdtem  at  the  meeting  is  welcomed,  but  not  roquhed.  At  the  meeting,  ttwcrodltori  may  elect  a  tnistoe 
other  than  the  one  named  abov«.  elect  a  oomnriltoo  of  credteis.«OBmlnattw  debtor,  and  transact  tuoh  other  business  as  may  property  The 

meeting  may  be  cocitfnued  or  acfjourned  from  lime  to  tfme  by  notice  at  ttie  meeting.  wttwutftattMr  wriBsniwtfoa  to  crodte^ 

LIQUIDATION  OF  THE  DEBTOR'S  l>ROPE(nY.  The  trustee  will  ooOeet  the  debtor's  property  and  torn  any  that  is  not  ONsmpt  into  money,  tf  the  tnistoe  can  colect  enough 
moneyarKlprof)e>tyfromtoedebtor.  croditorsmay  be|)aidaomeorwicf  thedeotiowedtowem. 

EXEMPT  PROPERTY.  Under  ststowidfedery  law.  the  debtor  is  penwHtod  to  keep  cerL..,  money  or  property  as  Mosmpt  VaoedilorbeaevsethananeMempiionof  money 
or  property  b  not  authorized  by  lew.  the  creditor  may  IBe  an  obiedton.  AnobfecttonmustbefiMnotlstorlhMaOdayssftortheconetostonoflhemeedngofaedllors. 

DISCHARGE  OF  DEBTS.  The  debtor  Is  seeking  a  discharge  of  debts.  A  discharge  means  that  certain  debto  are  made  unenforoeable  agakwt  ttw  debtor  pecMnally. 
Creditors  whose  dalina  against  the  debtor  tradtochsiged  may  nevwtoksaclkmigsinBt  tie  debtor  to  coiect  the  db^^  t  a  crsdkorbeievestoattfw  debtor 

shouMnotreoehwanydbchwgeofdebCsunderf7Z7oftieBentouptoyCodeortutfadettowedtotiecredtorbnotdbchargeebtounder|  S23(a)(Z).(4).or(B)oftie 
Bankruptoy  Code,  timely  aettonrnust  be  taken  in  tie  bankmptey  court  by  tfMdsadlheestforthaboiA  to  t«eb0Ktabetod'13bch  Creditors  oonstoering  tsMng 

such  actton  may  wbh  to  seek  legiri  advice. 

PROOF  OF  CUUM.  Eicoeptesotheiwbeprovkledby  law.  to  order  to  share  to  any  payment  from  ttweelsto.  a  creditor  rmMllto  a  proof  of  claim  lyy  the  detest 
ttM  box  labeled  "Filing  Ctalms."  The  ptooe  to  Me  tie  proof  of  dafan.  either  in  person  or  by  mall.  bttteofHoe  of  ttwderic  of  the  banknjptoy  court.  Proof  of  daknfonns  era 
to  tie  dertt's  oflioe  of  any  bantouplcy  court. 


Address  of  the  Clerk  of  the  Baakniptcy  Court 


For  tke  Cosrt: 


Chfk  0/tit9  Bmnkruptey  Court 
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Form  9 


PORMB9D 


United  States  Bankruptcy  Court 


Case  Number 


District  of 


NOTICE  OF  COMMENCEMENT  OF  CASE  UNDER  CHAPTER  7  OF  THE  BANKRUPTCY  CODE. 

MEETING  OF  CREDITORS.  AND  FIXING  OF  DATES 

(Corporation/Partnership  Asset  Case) 


In  re  (Name  of  Debtor) 


Address  of  Debtor 


Date  Case  Filed  (or  Converted) 


Soc.  Sec/Tax  Id.  Nos. 


M   Corporation 


n  Partnership 


Name  and  Address  of  Attorney  for  Debtor 


Telephone  Number 


Name  and  Address  of  Trustee 


Telephone  Number 


n   This  is  a  converted  case  originally  filed  under  chapter on  _ 


.(date) 


FILING  CLAIMS 


Deadline  to  File  a  Proof  of  Claim: 


DATE,  TIME.  AND  LOCATION  OF  MEETING  OF  CREDITORS 


COMMENCEMENT  OF  CASE.  A  petition  for  liquidation  under  chapter  7  of  the  Bankruptcy  Code  hat  been  filed  in  this  court  by  or  against  the  debtor 
named  above,  and  an  order  for  relief  has  been  entered.  You  will  not  receive  notice  of  all  documents  filed  in  this  case.  All  documents  filed  with  the  court. 
Including  lists  of  the  debtor's  property  and  det»ls.  are  available  for  Inspection  at  the  office  of  the  clerk  of  the  bankruptcy  court. 

CREDITORS  MAY  NOT  TAKE  CERTAIN  ACTIONS.  A  creditor  Is  anyone  to  whom  the  debtor  owes  money  or  property.  Under  the  Bankruptcy  Code,  the 
debtor  is  granted  certain  protection  against  creditors.  Common  examples  of  prohibited  actions  by  creditors  are  contacting  the  debtor  to  demand 
repayment,  taking  action  against  the  debtor  to  collect  money  owed  to  creditors  or  to  take  property  of  the  debtor,  and  starting  or  continuing  forectosure 
actions  or  repossessions.  If  unauthorized  actions  are  taken  by  a  creditor  against  a  debtor,  the  court  may  penalize  that  creditor.  A  creditor  who  is 
considering  taking  action  against  the  debtor  or  the  property  of  the  debtor  should  review  §  362  of  the  Bankruptcy  Code  and  may  wish  to  seek  legal 
advice.  If  the  debtor  is  a  partnership,  remedies  otherwise  available  against  general  partners  are  not  necessarily  affected  by  the  commencement  of  this 
partnership  case.  The  staff  of  the  clerk  of  the  bankrufrtcy  court  b  not  permitted  to  give  legal  advice. 

MEETING  OF  CREDrrORS.  The  debtor's  representative,  as  specified  in  Bankruptcy  Rule  9001(5).  Is  required  to  appear  at  the  meeting  of  creditors  on  the 
data  and  at  the  place  set  forth  above  for  the  purpose  of  being  examined  under  oath.  Attendance  by  creditors  at  the  meeting  is  welcomed,  but  not 
required.  At  the  meeting,  the  creditors  may  elect  a  Uustee  other  than  the  one  named  above,  elect  a  committee  of  creditors,  examine  the  debtor,  and 
transact  such  other  business  as  may  properly  come  before  the  meeting.  The  meeting  may  be  9ontinued  or  adjourned  from  time  to  time  by  notice  at  ttte 
meeting,  without  further  written  notice  to  the  creditors. 

LIQUIDATION  OF  THE  DEBTOR'S  PROPERTY.  The  Uustee  will  collect  the  debtor's  property.  If  any.  and  turn  it  into  money.  If  the  Uustee  can  collect 
enough  money  and  property  from  the  debtor,  creditors  may  be  paid  some  or  all  of  the  debu  owed  to  them. 

PROOF  OF  CLAIM.  Except  as  otherwise  provided  by  law.  In  order  to  share  in  any  payment  from  the  estate,  a  creditor  must  file  a  proof  of  claim  by  tiie 
date  set  forth  above  in  the  box  labeled  "Filing  Claims."  The  place  to  file  the  proof  of  claim,  either  in  person  or  by  mail,  is  the  office  of  the  clerk  of  the 
bankruptcy  court.  Proof  of  claim  forms  are  available  in  the  clerk's  office  of  any  bankruptcy  court. 


Address  of  the  Clerk  of  the  Bankruptcy  Court 


For  the  Court: 


GMt  of  the  Bankruptcy  Court 


Forms 
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FORMB9E 
</90 


United  States  Bankruptcy  Court 


Case  Number 


District  of 


NOTICE  OF  COMI\4ENCEMENT  OF  CASE  UNDER  CHAPTER  1 1  OF  THE  BANKRUPTCY  CODE. 
MEETING  OF  CREDITORS,  AND  FIXING  OF  DATES 
(Individual  or  Joint  Debtor  Case) 


In  re  (Name  of  Debtor) 


Address  of  Debtor 


Date  Case  Filed  (or  Converted) 


Soc.  Sec/Tax  Id.  Nos. 


Name  and  Address  of  Attorney  for  Debtor 


Name  and  Address  of  Trustee 


Telephone  Number 


Telephone  Number 


n  This  Is  a  convorted  case  originally  filed  under  chapter  _ 


.(dale) 


DATE.  TIME.  AND  LOCATION  OF  MEETING  OF  CREDITORS 


DISCHARGE  OF  DEBTS 


Deadline  to  File  a  Complaint  to  Determine  Discharfleabillty  of  Certain  Typea  of  Debts: 


COMMENCEMENT  OF  CASE.  A  petition  for  reoraanization  under  cliapter  11  of  the  Bankruptcy  Code  has  been  filed  in  this  court  by  or  against  the 
person  or  persons  named  above  as  the  debtor,  and  an  order  for  relief  has  been  entered.  You  will  not  receive  notice  of  ail  domiments  fued  in  this  case. 
All  documents  filed  with  the  court  Including  lists  of  the  debtor's  property,  debts,  and  property  claimed  as  exempt  are  available  for  inspection  at  the 
office  off  the  clarfc  of  the  bankruptcy  court 


A  creditor  Is  anyone  to  whom  the  debtor  owes  money  or  property, 

. ^ aaalnst  creditors.  Common  examples  of  prohibited  acttora  by  creaitoni*«r« 

repayment  taking  action  against  the  debtor  to  collect  money  ow«d  to  creditors  or  to  takapropertv  of  the  dabtor.  and  starting  or  continuing  foredoeure 


CREorroRs  may  not  take  certain  actions. 

debtor  is  granted  certain  protection  against  creditors.  Common  examples  of  prohibited  acttora  by  ci 


Under  the  Bankruptcy  Code,  the 
fitoni*«f«  contacting  the  dabtor  to  demand 


actions,  repossessions,  or  wmo  deductions.  If  unauttiorized  Mtions  are  taken  b^  a  creditor  ajD«nst  a  deMor.  tha  court  may  penalize  that  creditor.  A 


sack  lagal  advice. 


dng 


against  the  debtor  or  the  property  of  the  debtor  should  review  I  302  of  the  Bankruptcy  Code  and  may  wHsh  to 


creditor  who  Is  considering  t . ^  -^-  -, 

Tha  staff  of  ttte  clerk  of  ttie  bankruptcy  court  Is  not  permiffed  to  give  legal  advice. 


MEETING  OF  CREDITORS.  The  dabtor  (both  husband  and  wife  in  a  Joint  case)  is  required  to  appear  at  the  meeting  of  creditors  on  the  date  and  at  the 
place  set  forth  abova  for  tha  purpoae  off  baing  examined  under  oath.  Attondanee  by  creditors  at  the  meating  is  nvelcomed.  but  not  required.  At  the 
meeting,  the  creditors  may  examine  tha  dabtor  and  tranaaot  such  other  business  as  may  properly  come  bafore  the  meeting.  The  meeting  may  be 
continue  or  adioumed  from  time  to  time  by  notice  at  the  meetfaig*  without  further  written  notice  to  tlie  creditors. 

EXEMPT  PROPERTY.  Under  state  and  federal  law,  the  debtor  is  permitted  to  keep  certain  money  or  property  as  exempt  if  a  creditor  believes  that  an 
exemption  of  money  or  property  is  not  authorized  by  law.  the  creditor  may  file  an  objactlon.  An  obiectlon  must  be  filed  not  later  than  30  days  after  the 
conclusion  of  the  meating  of  credHors. 

018CHARQE  OF  DEBTS.  The  del>tor  may  aeak  a  discharge  of  debts.  A  discharge  means  that  certain  debts  are  made  unentorceat>le  agair«st  the  debtor 
personally.  Creditors  whose  «rfalms  againat  the  debtor  are  diacharged  may  never  take  action  against  the  debtor  to  collect  the  discharped  debts,  if  a 
creditor  balleves  that  the  debtor  should  not  receive  a  discharge  under  I  1 141(d)(3)(C)  of  the  Bankruptcy  Code,  timely  action  must  Be  taken  in  the 

1(a).  Iffa  creditor  believes  that  a  debt  owed  to  the  creditor  is  not  dischargaable  under  §  S23(«) 
'      '     deadline  set  forth  above  in  the  box  labeled  "Discharge 


bankruptcy  court  In  accordanee  with  Bankruptcy  Rule  4004(a).  Ifa  creator  believes  thiU  a  debt  ot 
(2).  (4).  or  (8)  off  the  Bankruptcy  Code,  timely  action  must  be  taken  in  ttie  bankruptcy  court  by  the 
off  Debts.*  Creditors  considering  taking  such  actfc>n  may  wish  to  seek  legal  advice. 

PROOF  OF  CLAIM.  Schedules  off  creditors  have  been  or  will  be  fflled  pursuant  to  Bankruptcy  Rule  1007.  Any  creditor  holt 
Is  not  listed  as  disputed,  contingent  or  unliquidated  as  to  amount  may,  but  Is  not  required  to.  file  a  prooff  of  claim  In  this  c 
are  not  schaduled  or  whose  claims  are  llstao  as  disputed,  conttngant  or  unlquMitfad  as  to  amount  and  wito  dasira  to  partktoato  In  the  case  or  t 
distrilMitlon  must  file  their  proofs  of  dalm.  A  creditor  wlio  desires  to  rely  on  the  schedules  off  eredllors  lias  ttie  fasponsOMWy  for  determining  t 


holding  a  scheduled  claim  which 
'  case.  Creditors  whose  claims 
share  in 
any  distrflMition  must  Hie  their  proofs  of  daim.  A  credilor  who  desires  to  rely  on  the  schedules  off  eredNors  Has  the  fasponsiDiiny  tor  aeierminmg  that  the 
claim  Is  listed  accurately.   If  the  court  seU  a  deadline  for  Hllng  a  prooff  off  claim,  you  wlli  be  notiffied.  The  place  to  ffile  a  prooff  of  claim,  either  In  person  or 
by  mall.  Is  the  offfice  off  the  clerk  off  the  bankruptcy  court  Prooff  off  daim  fforms  are  available  in  the  clerk's  office  off  any  bankruptcy  court 

PURPOSE  OF  CHAPTER  1 1  FILINQ.  Chapter  1 1  of  the  Bankruptcy  Code  enables  a  debtor  to  reorganize  pursuant  to  a  plan.  A  plan  is  not  effective 
unless  approved  by  the  court  at  a  confirmation  hearing.  Creditors  will  be  given  rtotloe  concerning  any  plan,  or  In  the  event  the  case  is  dismissed  or 
convarted  to  anothar  chapter  of  the  Bankruptcy  Code.  Hie  debtor  will  remain  in  possession  of  its  property  and  will  continue  to  operate  any  tMisiness 
unless  a  trustee  is  appointed. 


Address  of  the  Clerk  of  the  Bsakrsptcy  Co«irt 


For  the  Coart: 


Cto/A  ofth0  Bankruptcy  Court 
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Form  9 


PORMB9F 
6f90 


United  States  Bankruptcy  Court 


Case  Number 


District  of 


NOTICE  OF  COMMENCEMENT  OF  CASE  UNDER  CHAPTER  1 1  OF  THE  BANKRUPTCY  CODE, 

MEETING  OF  CREDITORS,  AND  FIXING  OF  DATES 

(Corporation/Partnership  Case) 


In  re  (Name  of  Debtor) 


Address  of  Debtor 


Date  Case  Filed  (or  Converted) 


Soc.  Sec/Tax  Id.  Nos. 


LJ   Corporation 


n  Partnership 


Name  and  Address  of  Attorney  for  Debtor 


Telephone  Number 


Name  and  Address  of  Trustee 


Telephone  Number 


n   This  is  a  converted  case  originally  filed  under  chapter  _ 


.(date) 


DATE.  TIME.  AND  LOCATION  OF  MEETING  OF  CREDITORS 


COMMENCEMENT  OF  CASE.  A  petition  for  reorganization  under  chapter  11  of  the  Bankruptcy  Code  has  been  filed  in  this  court  by  or  against  the 
debtor  named  above,  and  an  order  for  relief  has  been  entered.  You  will  not  receive  notice  of  all  documents  filed  in  this  case.  All  documents  filed  with 
the  court  including  lists  of  the  debtor's  property  and  debts,  are  available  for  inspection  at  the  office  of  the  clerk  of  the  bankruptcy  court 

CREDITORS  MAY  NOT  TAKE  CERTAIN  ACTIONS.  A  creditor  is  anyone  to  whom  the  debtor  owes  money  or  property.  Under  the  Bankruptcy  Code, 
the  debtor  Is  granted  certain  protection  against  creditors.  Common  examples  of  prohibited  actions  by  creditors  are  contacting  the  debtor  to  demand 
repayment  taking  action  against  the  debtor  to  collect  money  owed  to  creditors  or  to  take  property  of  the  debtor,  and  starting  or  continuing  foreetosure 
actions  or  repossessions.  If  unauthorized  actions  are  taken  by  a  creditor  against  a  debtor,  the  court  may  penalize  that  creditor.  A  creditor  who  is 
considering  taking  action  against  the  debtor  or  the  property  of  the  debtor  should  review  f  362  of  the  Bankruptcy  Code  and  may  wish  to  seek  legal 
advice.  If  the  debtor  is  a  partnership,  remedies  otherwise  available  against  general  partners  are  not  necessarily  affected  by  the  filing  of  this  partnership 
case.  The  staff  of  the  clerk  of  the  bankruptcy  court  is  not  permitted  to  give  legal  advice. 

MEETING  OF  CREDITORS.  The  debtor's  representative,  as  specified  in  Bankruptcy  Rule  9001(5)  is  required  to  appear  at  the  meeting  of  creditors  on 
the  date  and  at  the  place  set  forth  above  for  the  purpose  of  being  examined  under  oath.  Attendance  by  creditors  at  the  meeting  is  welcomed,  but  not 
required.  At  the  meeting,  the  creditors  may  examine  the  debtor  and  transact  such  other  business  as  may  properly  come  before  the  meeting.  The 
meeting  may  be  continued  or  adjourned  from  time  to  time  by  nottee  at  the  meeting,  without  further  written  nottee  to  the  creditors. 

PROOF  OF  CLAIM.  Schedules  of  creditors  have  been  or  will  be  flled  pursuant  to  Bankruptcy  Rule  1007.  Any  creditor  holding  a  scheduled  dalm  whk:h 
is  not  listed  as  disputed,  contingent  or  unliquidated  as  to  amount  may.  but  Is  not  required  to,  file  a  proof  of  claim  in  this  case.  Creditors  whose  claims 
are  not  scheduled  or  whose  claims  are  listed  as  disputed,  contingent  or  unliquidated  as  to  amount  and  who  desire  to  participate  in  the  case  or  share  in 
any  distribution  must  file  their  proofs  of  claim.  A  creditor  who  desires  to  rely  on  the  schedule  of  creditors  has  the  responslbUity  for  determining  that  the 
claim  is  listed  accurately.  If  the  court  sets  a  deadline  for  filing  a  proof  of  claim,  you  will  be  notified.  The  place  to  file  a  proof  of  claim,  either  in  person  or 
by  mail,  is  the  office  of  the  clerk  of  the  bankruptcy  court  Proof  of  claim  forms  are  available  In  the  clerk's  office  of  any  bankruptcy  court 

PURPOSE  OF  CHAPTER  1 1  FILING.  Chapter  11  of  the  Bankruptcy  Code  enables  a  debtor  to  reorganize  pursuant  to  a  plan.  A  plan  is  not  effective 
unless  approved  by  the  court  at  a  confirmation  hearing.  Creditors  will  be  given  notice  concerning  any  plan,  or  In  the  event  the  case  is  dismissed  or 
converted  to  another  chapter  of  the  Bankruptcy  Code.  The  debtor  will  remain  In  possession  of  Hs  property  and  will  continue  to  operate  any  business 
unless  a  trustee  is  appointed. 


Address  of  the  Clerk  of  the  Bankruptcy  Court 


For  the  Court: 


Gf»r^  oftti0  Bmnkruptcy  Court 
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F0RMB90 
6/90 


United  States  Bankruptcy  Court 


Case  Number 


District  of 


NOTICE  OF  COMMENCEMENT  OF  CASE  UNDER  CHAPTER  12  OF  THE  BANKRUPTCY  CODE. 

MEETING  OF  CREDITORS.  AND  FIXING  OF  DATES 

(individual  or  Joint  Debtor  Family  Farmer) 


In  ra  (Name  of  Debtor) 


Address  of  Debtor 


Date  Case  Filed  (or  Converted) 


Soc.  Sec. /Tax  Id.  Nos. 


Name  and  Address  of  Attorney  for  Debtor 


Name  and  Address  of  Trustee 


Telephone  Number 


Telephone  Number 


D  This  a  converted  case  ortglnalty  Hied  under  chapter  _ 


■  (date) 


Deadline  to  file  a  proof  of  claim: 


FIUNG  CLAIMS 


DATE,  TIME.  AND  LOCATION  OF  MEETING  OF  CREDITORS 


FILING  OF  PLAN  AND  DATE,  TIME,  AND  LOCATION  OF  HEARING  ON  CONFIRMATION  OF  PLAN 

D   The  debtor  has  filed  a  plan.  The  plan  or  a  summary  of  the  plan  Is  enclosed.   Hearing  on  confirmation  wilt  be  held: 

(Date)  (Time)  (Location) 

Q  The  debtor  has  filed  a  plan.  The  plan  or  a  summary  of  the  plan  and  notice  of  the  confirmation  hearing  will  be  sent  separately. 
Q  A  plan  has  not  been  filed  as  of  this  date.  Credttors  will  be  given  separate  notice  of  the  hearing  on  confirmation  of  the  plan. 


DISCHARGE  OF  DEBTS 
Daadlina  to  File  a  Complaint  to  Determine  Dischargeability  of  Certain  Typ^a  of  Dabts: 


COMMENCEMENT  OF  CASE.  A  family  farmar't  debt  adjuttmant  case  under  chapter  12  of  the  Banlcruptcy  Code  has  been  filed  in  this  court  by  the 
family  farmer  named  above  as  the  debtor,  and  an  order  for  relief  has  been  entered.  You  will  not  reeehre  notice  of  all  documents  filed  in  this  case.  All 
documents  filed  with  the  court  Including  lists  of  the  debtor's  property  and  debts  are  available  for  Inspection  at  the  office  of  tfie  derk  of  the  bankruptcy 
court. 

CREDITORS  MAY  NOT  TAKE  CERTAIN  ACTIONS.  A  creditor  is  anyone  to  whom  the  debtor  owes  money  or  property.  Under  the  Bankruptcy  Code, 
the  debtor  is  granted  certain  protection  against  creditors.  Common  examples  of  prohibited  actions  by  creditors  are  contacting  the  debtor  to  demand 
repayment,  taJang  action  against  the  debtor  to  collect  money  owed  to  cfednors  or  to  take  property  of  the  det>tor.  and  starting  or  continuing  foreck>sure 
actions,  reposaeaalona,  or  wage  deductions.  Some  protection  Is  also  ghren  to  certain  codebtors  of  consumer  debts.  If  unauthorized  actions  are  taken 
by  a  creditor  against  a  debtor,  or  a  protected  codebtor,  the  court  may  penaHn  that  creditor.  A  creditor  who  Is  considering  taking  action  against  the 
debtor  or  the  property  of  the  debtor,  or  any  codebtor.  should  review  U  362  and  1201  of  the  Bankruptcy  Code  and  may  wish  to  seek  legal  advtee.  The 
staff  of  the  clerk  of  the  bankruptcy  court  Is  not  permitted  to  give  legal  advice. 

MEETING  OF  CREDITORS.  The  debtor  (both  husband  and  wife  In  a  Joint  case)  Is  required  to  appear  at  the  meeting  of  creditors  on  the  date  and  at  the 
place  set  forth  above  for  the  purpose  of  being  examined  under  oath.  Attendance  by  creditors  at  tlie  meeting  Is  welcomed,  but  not  required.  At  the 
meeting,  the  creditors  may  examine  the  debtor  and  transact  such  other  business  as  may  properly  come  before  the  meeting.  The  meeting  may  be 
continued  or  adfourned  from  time  to  time  by  notice  at  the  meeting,  witfwut  further  written  notice  to  the  creditors. 

EXEMPT  PROPERTY.  Under  state  and  federal  law.  the  debtor  is  permitted  to  keep  certain  money  or  property  as  exempt.  H  a  creditor  t>elieves  that  an 
exemption  of  money  or  property  Is  not  authorized  by  law.  the  creditor  may  file  an  ob|ection.  An  objection  must  be  filed  not  later  than  30  days  after  the 
conclusion  of  the  meeting  of  creditors. 

OISCHARQE  OF  DEBTS.  The  debtor  may  seek  a  discharge  of  debts.  A  discharge  means  than  certain  debtii  are  made  unenforceable  against  the 


debtor  peraonally.  Creditors  whoae  claims  againat  the  debtor  are  discharged  may  never  take  action  against  the  debtor  to  collect  tfie  discliarged  debts. 
If  a  creditor  believea  a  tpeeific  debt  owed  to  the  creditor  Is  not  dischargeable  under  I  S23(a)(2).  (4).  or  ^  of  the  Bankruptcy  Code,  timely  action  mua 
be  taken  In  the  bankruptcy  court  by  the  deadline  set  forth  above  In  ttie  box  labeled  "Discliarge  of  Debts."  Creditors  considerirtg  taking  such  action  may 


wish  to  seek  legal  advice. 

PROOF  OF  CLAIM.  Except  as  otherwise  provided  by  law.  In  order  to  share  in  any  payment  from  the  estate,  a  creditor  must  file  a  proof  of  claim  by  the 
date  set  forth  above  In  the  l)OX  labeled  "Piling  Claims."  The  place  to  file  the  proof  of  claim,  either  In  person  or  by  mail,  is  tfie  office  of  the  clerk  of  the 
bankruptcy  court   Proof  of  claim  forms  are  available  In  the  clerk's  office  of  any  bankruptcy  court 

PURPOSE  OF  A  CHAPTER  12  FILING.  Chapter  12  of  the  Bankruptcy  Code  enables  family  farmers  to  reorganize  pursuant  to  a  plan.  A  plan  is  not 
effective  unless  approved  by  the  bankruptcy  court  at  a  confirmation  hearing.  Creditors  will  be  given  notice  In  the  event  the  case  Is  dismissed  or 
converted  to  arnrther  chapter  of  the  Bankruptcy  Code. 


Address  of  tke  Clerk  of  the  Baakniptcy  Cosrt 


For  tke  Cosrt: 


^ark  ofth9  Bankruptcy  Court 
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Forms 


FORM  B9H 
e/90 


United  States  Bankruptcy  Court 


District  of 


Case  Number 


NOTICE  OF  COMMENCEMENT  OF  CASE  UNDER  CHAPTER  12  OF  THE  BANKRUPTCY  CODE, 

MEETING  OF  CREDITORS,  AND  FIXING  OF  DATES 

(Corporation/Partnership  Family  Farmer) 


In  re  (Name  of  Debtor) 


Address  of  Debtor 


Date  Case  Filed  (or  Converted) 


Soc.  Sec. /Tax  Id.  Nos. 


□  Corporation 


□  Partnership 


Name  and  Address  of  Attorney  for  Debtor 


Name  and  Address  of  Trustee 


Telephone  Number 


Telephone  Number 


D   This  a  converted  case  originally  filed  under  chapter 


.  (date) 


Deadline  to  file  a  proof  of  claim: 


FILING  CLAIMS 


DATE,  TIME.  AND  LOCATION  OF  MEETING  OF  CREDITORS 


FILING  OF  PLAN  AND  DATE,  TIME,  AND  LOCATION  OF  HEARING  ON  CONFIRMATION  OF  PLAN 

Q  The  debtor  has  filed  a  plan.  The  plan  or  a  summary  of  the  plan  is  enclosed.   Hearing  on  confirmation  will  be  held: 

(Date) (Time)  ____^__ (Location) 

Q  The  debtor  has  filed  a  plan.   The  plan  or  a  summary  of  the  plan  and  notice  of  the  confirmation  hearing  will  be  sent  separately. 
D  The  debtor  has  not  filed  a  plan  as  of  this  date.  Creditors  will  be  given  separate  notice  of  the  hearing  on  confirmation  of  the  plan. 


DISCHARGE  OF  DEBTS 

Deadline  to  File  a  Complaint  Objecting  to  Discharge  of  the  Debtor  or  to  Determine  Dischargeability  of  Certain  Types  of  Debts: 


COMMENCEMENT  OF  CASE.  A  family  farmer's  debt  adjustment  case  under  chapter  12  of  the  Bankruptcy  Code  has  been  filed  in  this  court  by  the 
family  farmer  named  above  as  the  debtor,  and  an  order  for  relief  has  been  entered.  You  will  not  receive  notice  of  ail  documents  filed  in  this  case.  All 
documents  filed  with  the  court,  including  lists  of  the  debtor's  property  and  debts,  are  available  for  inspection  at  the  office  of  the  clerk  of  the  bankruptcy 

CREDITORS  MAY  NOT  TAKE  CERTAIN  ACTIONS.  A  creditor  is  anyone  to  whom  the  debtor  owes  money  or  property.  Under  the  Bankruptcy  Code, 
the  debtor  is  granted  certam  protection  against  creditors.  Common  examples  of  prohibited  actions  by  creditors  are  contacting  the  debtor  to  demand 
repayment,  taking  action  agamst  the  debtor  to  collect  money  owed  to  creditors  or  to  take  property  of  the  debtor,  and  starting  or  continuing  foreclosure 
actions  or  repossessions.  Some  protection  is  also  given  to  certain  codebtors  of  consumer  debts.  If  unauthorized  actions  are  taken  by  a  creditor 
against  a  debtor  or  a  protected  codebtpr.  the  court  may  penalize  that  creditor.  A  creditor  who  is  considering  taking  action  against  the  debtor,  the 
property  of  the  debtor,  or  a  codebtpr.  should  review  §§  362  and  1201  of  the  Bankruptcy  Code  and  may  wish  to  seek  legal  advice.  If  the  debtor  is  a 
partnership,  remedies  otherwise  available  against  general  partners  are  not  necessarily  affected  by  the  commencement  of  this  partnership  case.  The  staff 
of  the  clerk  of  the  bankruptcy  court  is  not  permitted  to  give  legal  advice. 

MEETINQ  OF  CREDITORS.  The  debtor's  representative,  as  specified  in  Bankruptcy  Rule  9001(5).  is  required  to  appear  at  the  meeting  of  creditors  on 
the  date  and  at  the  place  set  forth  above  for  the  purpose  of  being  examined  under  oath.  Attendance  by  creditors  at  the  meeting  is  welcomed,  but  not 
required.  At  the  meeting,  the  creditors  may  examine  the  debtor  and  transact  such  other  business  as  may  properly  come  before  the  meeting.  The 
meeting  may  be  continued  or  adjourned  from  time  to  time  by  notice  at  the  meeting,  without  further  written  notice  to  the  creditors. 

Sl?£t?^2?5.?''  °5?^^'  J?*  <«ebtpr  may  seek  a  discharge  of  debts.  A  discharge  means  that  certain  debts  are  made  unenforceable  against  the 
debtor.  Credltora  whose  claims  against  the  debtor  are  discharged  may  never  take  action  against  the  debtor  to  collect  the  discharged  debts.  If  a  creditor 
^J^XHiutiS^a^i^^J^lJ'f^^i^  !fif  *''*^I*f^JJl "?  dischargeable  under  «  523(a)(2).  (4).  or  ^6)  of  the  Bankruptcy  Code,  timely  action  must  be  taken  in 
the  bankruptcy  court  by  the  deadline  set  forth  above  in  the  box  labeled  "Discharge  of  Or  "*"  ■  "  * 

seek  legal  advice. 


"Discharge  of  Oebts.^  Creditors  considering  taking  such  action  may  wish  to 


5?»-^-»^«r?K^!I!L-^MP*  K*  **l^?'\**5*  K?^'**^?  f*y  ••'^+1"  <>^***»f  **>  ••?•'•  '"  *"y  payment  from  the  estate,  a  creditor  must  file  a  proof  of  claim  by  the 
date  set  forth  above  In  the  bpx  labeled  "Filing  Cla  ms."  The  place  to  file  the  proof  of  claim,  either  in  person  or  by  mail,  is  the  office  of  the  clerk  of  the 
bankruptcy  court.  Proof  of  Claim  forms  are  available  in  the  clerk's  office  of  any  bankruptcy  court 

^iVrilii?^.?!-/  <5HAPTER  12  fJLINQ.  Chapter  12  of  the  Bankruptcy  Code  enables  family  farmers  to  reorganize  pursuant  to  a  plan.  A  plan  is  not 
™^ilyf^  t  •  •.u'*P'^'2y*?  **y  .*t?u  ^^"'""P^cy  court  at  a  confirmation  hearing.  Creditors  will  be  given  notice  in  the  event  the  case  is  dismissed  or 
converted  to  another  chapter  of  the  Bankruptcy  Code. 


Address  of  the  Clerk  of  tbe  Baakruptcy  Court 


For  the  Court: 


Cferk  of  rfta  Bankruptcy  Couft 


Forms 
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FORM  B9I 
6/90 


United  States  Bankruptcy  Court 


Case  Number 


District  of 


NOTICE  OF  COMMENCEMENT  OF  CASE  UNDER  CHAPTER  13  OF  THE  BANKRUPTCY  CODE, 
MEETING  OF  CREDITORS,  AND  FIXING  OF  DATES 


In  re  (Name  of  Debtor) 


Address  of  Debtor 


Date  Case  Rted  (or  Converted) 


Soc.  Sec. /Tax  Id.  Nos. 


Name  and  Address  of  Attorney  for  Debtor 


Name  and  Address  of  Trustee 


Telephone  Number 


Telephone  Number 


("1  This  a  converted  case  orioinally  filed  urKfer  chapter on  _ 


.(date). 


FILING  CLAIMS 


Deadline  to  tile  a  proof  of  claim: 


DATE,  TIME,  AND  LOCATION  OF  MEETING  OF  CREDITORS 


FILING  OF  PLAN  AND  DATE.  TIME.  AND  LOCATION  OF  HEARING  ON  CONFIRMATION  OF  PLAN 

Q  The  debtor  has  filed  a  plan.  The  plan  or  a  summary  of  the  plan  b  enclosed.   Hearing  on  confirmation  will  be  held: 

(Dale)  {Time)  (Location) 

L3  The  debtor  has  filed  a  plan.  The  plan  or  a  summary  of  the  plan  and  notice  of  the  confirmation  hearing  will  be  sent  separately. 
Q  The  debtor  has  not  filed  a  plan  as  of  this  date.  Creditors  will  be  given  separate  notice  of  the  hearing  on  confirmation  of  the  plan. 


COMMENCEMENT  OF  CASE.  An  individual's  debt  adfustment  case  under  chapter  13  of  the  Bankruptcy  Code  has  bean  filed  in  this  court  by  the  debtor 
or  debtors  named  above,  and  an  order  for  relief  has  been  entered.  You  will  not  reeaive  notice  of  all  documents  filed  In  this  case.  M  documents  filed 
with  the  court.  Including  lists  of  the  debtor's  pcoperty  and  debts,  are  available  for  inspection  at  the  office  of  the  derlt  of  the  bankruptcy  court 

CREDITORS  MAY  NOT  TAKE  CERTAIN  ACTIONS.  A  creditor  is  anyone  to  whom  the  debtor  owes  money.  Under  the  Bankruptcy  Code,  the  debtor  is 
granted  certain  protection  against  creditors.  Common  examples  of  prohibited  actions  by  creditors  are  contacting  the  debtor  to  demand  repayment, 
taking  action  against  the  debtor  to  collect  money  owad  to  creditors  or  to  take  property  of  the  dobtor.  and  starting  or  continuing  foreclosure  actions, 
repossessions,  or  wage  deductions.  Some  protection  is  also  given  to  certain  eodebtors  of  consumer  dabts.  If  unauthorized  actions  are  taken  by  a 
creditor  against  a  debtor,  or  a  protected  codabtor.  the  court  may  panaHze  that  creditor.  A  creditor  who  is  considering  taking  actkm  against  the  defalor  or 
the  property  of  the  debtor,  or  any  codabtor.  should  review  f§  9S2  and  1301  of  the  Bankruptcy  Code  and  may  wish  to  seak  legal  advice.  The  staff  of  ttie 
clerk  of  the  bankruptcy  court  is  not  permitted  to  give  legal  advice. 

MEETING  OF  CREDITORS.  The  debtor  (both  husband  and  wife  in  a  (oint  case)  is  required  to  appear  at  the  meeting  of  creditors  on  the  date  and  at  the 
place  set  forth  above  in  the  box  labeled  "Date.  Time,  and  Location  of  Meeting  of  Creditors"  for  the  purpose  of  being  examined  under  oath.  Attendance 
by  creditors  at  the  meeting  is  welcome,  but  not  required.  At  the  meeting,  the  creditors  may  examine  the  debtor  and  transact  such  other  business  as 
may  properly  come  before  the  meeting.  The  meeting  may  be  continued  or  adiourned  from  time  to  time  by  notice  at  the  meeting,  witliout  further  written 
notice  to  the  credKors. 

PROOF  OF  CLAIM.  Except  as  otherwise  provided  by  law.  in  order  to  share  in  any  payment  from  the  estate,  a  creditor  must  file  a  proof  of  claim  by  the 
date  set  forth  above  in  the  box  labeled  "Filing  Claims."  The  place  to  file  the  proof  of  claim,  either  In  person  or  by  mail,  is  the  office  of  the  deck  of  the 
bankruptcy  court.  Proof  of  claim  forms  are  available  In  the  clerk's  office  of  any  bankruptcy  court 

PURPOSE  OF  A  CHAPTER  13  FILING.  Chapter  13  of  the  Bankruptcy  Code  is  designed  to  enable  a  debtor  to  pay  debts  in  full  or  in  part  over  a  period  of 
time  pursuant  to  a  plan.  A  plan  Is  not  effective  unless  approved  by  the  bankruptcy  court  at  a  confirmation  hearing.  Crecfitors  will  be  ghren  notice  in  the 
event  the  case  is  dismissed  or  converted  to  another  chapter  of  the  Bankruptcy  Code. 


Address  of  the  Clerk  of  the  Banlcrsptcy  Court 


For  the  Cosrt: 


Ghrfr  of  the  Bankruptcy  Court 


(Added  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules 

The  form  has  been  redesigned  to  facilitate  electronic 
generation  of  notice  to  creditors  concerning  the  filing 
of  the  petition,  the  meeting  of  creditors,  and  impor- 
tant deadlines  in  the  case.  Adoption  of  a  box  format, 
with  significant  dates  highlighted,  is  intended  to  assist 


creditors  who  may  be  unfamiliar  with  bankruptcy 
cases  to  understand  the  data  provided.  Nine  variations 
of  the  form,  designated  9A  through  91,  have  been  cre- 
ated to  meet  the  specialized  notice  requirements  for 
chapters  7, 11,  12,  and  13,  asset  and  no-asset  cases,  and 
the  various  types  of  debtors. 
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Form  10 


United  States  Bankruptcy  Court 


District  of 


In  r«  (Nam«  of  Debtor) 


PROOF  OF  ClALM 


Case  Number 


NOTE:  This  form  should  not  be  used  to  make  a  daim  for  an  administrative  expense  arising  after  the  c, 
case.  A  "requesT  for  payment  of  an  administrative  expense  may  be  filed  pursuant  to  1 1  U.8.C  S  503. 


Name  of  Creditor 

(Tiepenoa  or  other  eatityiamiam  the  debtor  omcsmiim^  or pmpcny) 


Name  and  Address  Where  Notices  Should  be  Sent 


Telephone  No. 


AOOOUNT  OR  OTHER  NUMBER  BV  WJ«CH  CREDfTOR  IDEWnFIES  OeBTOR: 


Q  Checic  box  if  you  are  aware  that 
anyone  else  has  filed  a  proof  of 
claim  relating  to  your  claim.  Attach 
copy  of  statement  giving  particulars. 

Q  Checl(  box  If  you  have  never 
received  any  notices  from  the 
bankruptcy  court  in  this  case. 

D  Check  box  If  this  address  differs 
from  the  address  on  the  envelope 
sent  to  you  by  the  court. 


THIS  SPACE  IS  FOR 
COURT  USE  ONLY 


Check  here  If  Ihb  daim  g  i^i*  jV  }  «  previously  filed  daim.  dated: 


1.    BASIS  FOR  CLAIM 

Q  Qoods  sold 

Q  Services  performed 

O  Money  loaned 

Q  Personal  iniury/wrongful  death 

a  Taxes 

a  Other  (Describe  briefly) 


Q  Retiree  beneflto  as  defined  in  11  U.S.C.  i  1114(a) 
Q  Wages,  salaries,  and  compensations  (Fill  out  below) 
Your  social  security  number 


Unpaid  compensation  for  services  performed 
from     to 


(date) 


(date) 


2.   OATE  DEBT  WAS  INCURRED 


9.    IF  COURT  JUOOMENT.  DATE  OBTAINED: 


4.   CLASSIFICATION  OF  CLAIM.  Under  the  Bankruptcy  Code  aH  claims  are  classified  as  one  or  more  of  the  foOowing:  (1)  Unsecured  nonpriocfty. 
(2)  Unsecured  Priority.  (3)  Secured.  His  possible  for  p«t  of  a  daim  to  be  In  one  category  and  part  in  another. 
CHECK  THE  APPROPRIATE  BOX  OR  BOXES  that  best  describe  your  ddm  and  STATE  THE  AMOUffl-  OF  THE  CLAIM. 


D  SECURED  CUIM  $^ — 

Attach  evkience  of  periectkNi  of  security  Interest 

Brief  Description  of  Collateral: 

Q  Real  Estate     D  Motor  Vehtole     O  Other  (Describe  briefly) 


Amount  of  arrearage  and  other  charges  indudod  in  secured  daim  above. 
HanyS 

D  UNSECURED  NONPRIORfTY  CLAIM  $ 

A  daim  is  unsecured  if  there  is  no  collateral  or  Hen  on  property  of  the 
debtor  securing  the  daim  or  to  the  extent  that  the  value  of  such 
property  is  less  than  the  amount  of  the  daim. 


a  UNSECURED PRIORfTY CLAIMS 

Specify  the  priority  of  the  claim. 

D  Wages,  salaries,  or  oommisskMis  (up  to  $  2000).  earned  not  more  than 
00  days  before  filing  of  the  bankruptcy  petitk>n  or  cessatkxi  of  the  debtor's 
business,  whtehever  b  eariier)  •  1 1  U.S.C.  f  S07(a)(3) 

O  ContributkMis  to  an  emptoyee  benefit  plan  •  U.S.C.  §  S07(a)(4) 

D   Up  to  $  900  of  deposits  toward  purchase,  lease,  or  rental  of  property  or 
aervtees  for  personal.  famUy.  or  househokl  use  •  1 1  U.S.C.  f  507(a)(6) 

a  Taxes  or  penalties  of  governmental  units  - 1 1  U.S.C.  %  507(a)(7) 

a  other  •  11  U.S.C. «  S07(a)(2).  (a)(S)  •  (Describe  briefly) 


5,   TOTAL  AMOUNT  OF 
CLAIM  AT  TIME 
CASE  FILED: 


(Unsecured) 


(Secured) 


(Priority) 


(Total) 


g  Check  this  box  If  claim  includes  prepetition  charges  in  additton  to  the  prindpal  amount  of  the  claim.  Attach  HemizMl  statement  of  aH  additfcmai  charges. 


6.  CREDITS  AND  SETOFFS:  The  amount  of  all  payments  on  this  claim  has  been  credited  and  deducted  for 
the  purpose  of  making  this  proof  of  claim.   In  filing  this  claim,  claimant  has  deducted  all  amounts  that  claimant 
owes  to  debtor. 

7.  SUPPORTING  DOCUMENTS:  Attach  copies  of  suDoortino  Ac^um^nt^  such  as  promissory  notes, 
purchase  orders,  invoices,  itemized  statements  of  running  accounts,  contracts,  court  fudgmenU.  or  evidence 
of  security  interests.  If  the  documents  are  not  available,  explain.  If  the  documents  are  voluminous,  attach  a 
summary. 

•'..^!f5"®^*i"''^°  ^^'^-  ^**  ^•««^«  «n  acknowledgment  of  the  filing  of  your  claim,  enclose  a  stamped, 
self-addressed  envelope  and  copy  of  this  proof  of  claim. 


Sign  and  print  the  name  and  title,  if  any,  of  the  creditor  or  other  person 
authorized  to  file  this  claim  (attach  copy  of  power  of  attorney,  if  any) 


THIS  SPACE  IS  FOR 
COURT  USE  ONLY 


Pwm/tyiiwpeeaenlhsffimAMant claim:  Fine  of  up  to  $500,000  or  imprisonment  for  up  to  5  years,  or  both.  18  U.S.C.  f  f  152  and  3571. 

(Added  Aug.  1, 1991.) 


Notes  of  Advisory  Cobimittee  on  Rules 

This  form  replaces  former  Official  Forms  No.  19,  No. 
20,  and  No.  21.  The  box  format  and  simplified  lan- 
guage are  intended  to  facilitate  completion  of  the 
form. 

The  form  directs  the  claimant  to  attach  documents 
to  support  the  claim  or,  if  voluminous,  a  siunmary  of 
such  documents.  These  include  any  security  agree- 


ment (if  not  included  in  the  writing  on  which  the 
claim  is  founded),  and  evidence  of  perfection  of  any 
security  interest.  See  Committee  Note  to  Rule  3001(d) 
concerning  satisfactory  evidence  of  perfection.  If  the 
claim  includes  prepetition  interest  or  other  charges 
such  as  attorney  fees,  a  statement  giving  a  detailed 
breakdown  of  the  elements  of  the  claim  is  required. 
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Rule  2002(g)  requires  the  clerk  to  update  the  mail-  form  contains  checkboxes  to  assist  the  clerk  in  per- 

ing  list  in  the  case  by  substituting  the  address  provld-  forming  this  duty.  The  form  also  alerts  the  trustee 

ed  by  a  creditor  on  a  proof  of  claim,  if  that  address  is  when  the  claim  is  an  amendment  to  or  replacement 

different  from  the  one  supplied  by  the  debtor.  The  for  an  earlier  claim. 
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Fonn  BllA 
6/90 

Form  llA.    GENERAL  POWER  OF  ATTORNEY 

[Caption  as  in  Form  16B] 

GENERAL  POWER  OF  ATTORNEY 

To of  * ,  and 

bf  • . 

The  undersigned  claimant  hereby  authorizes  you,  or  any  one  of  you,  as  attorney  in  fact  for  the 
underdgned  and  with  hdl  power  of  substitution,  to  vote  on  zny  question  that  may  be  Lawfuliv  submitted 
to  creditors  of  the  debtor  m  the  above-entitled  case;  [if  (mpropnate]  to  vote  for  a  trustee  of  the  estate  of 
the  debtor  and  for  a  committee  of  creditors;  to  receive  duvidends;  and^  in  general  to  perform  any  act  not 
constituting  the  practice  of  law  for  the  undersigned  in  all  matters  ansing  m  this  case. 

Dated:    

Signed:    


By. 
as 


Address: 


[If  executed  by  an  individual]  Acknowledged  before  me  on 


[If  executed  on  behalf  of  a  partnership]  Acknowledged  before  me  on ^ 

by  __^ _-__—___ >  who  says  that  he  [or  she]  is  a  member  of  the  partnership 

named  above  and  is  authorized  to  execute  this  power  of  attorney  in  its  behalf. 

[If  executed  on  behalf  of  a  corporation\  Ackno^edsed  before  me  on 

by  ^ ,  wio  says  that  ne  \or  she]  is  of  the 

corporation  named  above  and  is  authorized  to  execute  this  power  of  attorney  in  its  behalf. 


[Official  character.] 

*    State  maiHng  address. 
(Added  Aug.  1, 1991.) 

Notes  of  Advisory  Cobocittee  on  Rules 

This  form  previously  was  numbered  Official  Form 
No.  17. 


Form  IIB  TITLE  11,  APPENDIX-BANKRUPTCY  RULES  Page  1438 

Form  BllB 
6/90 


Form  IIB.    SPECIAL  POWER  OF  ATTORNEY 

[Caption  as  in  Form  16B] 

SPECIAL  POWER  OF  ATTORNEY 

To  ^ of  *  ,  and 

of  ♦  -" 

The  undersigned  claimant  hereby  authorizes  you,  or  any  one  of  you,  as  attorney  in  fact  for  the 
undersigned  [if  desired:  and  with  full  power  of  substitution,]  to  attend  the  meeting  of  creditors  of  the  debtor 
or  any  adjournment  thereof,  and  to  vote  in  my  behalf  on  any  question  that  may  be  lawfully  submitted  to 
creditors  at  such  meeting  or  adjourned  meeting,  and  for  a  trustee  or  trustees  of  the  estate  of  the  debtor. 

Dated: 


Signed: 


By 

as 


Address: 


[If  executed  by  an  individual]  Acknowledged  before  me  on 


[If  executed  on  behalf  of  a  partnership]  Acknowledged  before  me  , 

bv  __^ ,  who  says  that  he  [or  she]  is  a  member  of  the  partnership  named 

above  and  is  authorized  to  execute  this  power  of  attorney  in  its  behalf. 

[If  executed  on  behalf  of  a  coqwradon]  Acknowledged  before  me  on , 

by  ^ .  ^o  savs  that  he  [or  she]  is  of  the 

corporation  named  above  and  is  authorized  to  execute  this  power  of  attorney  in  its  behalf 


[Official  character.] 


^    State  mailing  address. 
(Added  Aug.  1, 1991.) 

Nons  OF  Advisory  ComaTTEE  on  Rxtles 

This  form  previously  was  numbered  Official  Form 
No.  18. 


Page  1439  TITLE  11.  APPENDIX— BANKRUPTCY  RULES  Form  12 

Form  B12 
6/90 


Form  12.    ORDER  AND  NOTICE  FOR  HEARING 
ON  DISCLOSURE  STATEMENT 

[Caption  as  in  Form  16A] 

ORDER  AND  NOTICE  FOR  HEARING 
ON  DISCLOSURE  STATEMENT 

To  the  debtor,  its  creditors,  and  other  parties  in  interest: 

A  disclosure  statement  and  a  plan  under  chapter  11  [or  chapter  9]  of  the  Bankruptcy  Code  having 

been  filed  by on , 

IT  IS  ORDERED  and  notice  is  hereby  given,  that: 

1.    The    hearing    to    consider    the    approval    of    the    disclosure    statement    shall    be    held    at: 
,  on ,  at o'clock .m. 


2.  ____^ _-__>«.,__«__.,_^  ^  fixed  as  the  last  day  for  filing  and  serving  in  accordance  with 

Fed.  R.  Bankr.  P.  3017(a)  written  objections  to  the  disclosure  statement. 

3.  Within  ^ days  after  entry  of  this  order,  the  disclosure  statement  and  plan  shall  be 

distributed  in  accordance  with  Fed.  R.  Bankr.  P.  3017(a). 

4.  Requests  for  copies  of  the  disclosure  statement  and  plan  shall  be  mailed  to  the  debtor  in 
possession  [or  trustee  or  debtor  or ]  at  *  . 


Dated* 


BY  THE  COURT 


United  States  Bankruptcy  Judge 
*    State  mailing  address 

(Added  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules  Rule  3017(a)  also  specifies  the  persons  who  are  to  re- 

Tv^io  fr.r^  r^^-»,H.^«ei«  «,«o  «„»«K«»«^  r^*««4-i  la^ ^^^^^  copies  of  the  Statement  and  plan  prior  to  the 

nJ^  t^  ?n^Ti^ J!^  ^^Z^a?nfl^'iZ^^  ^^^^«-  These  documents  will  not  be  sent  to  all  par- 
fioV  ;  T^  ^^  ^  f  *^^  to  Rule  3017(a).  Section  ties  in  interest  because  at  this  stage  of  the  case  it 
«nrp  «iJiJ^Pnf  Lfnr^ntif ^^  f^^""  ^^"^^  ^^  mmecessarily  expensive  and  confusing  How- 
^tn«J^i^S!n  i,?  fifw^^^^^  1^^  soUcited  for  or  ever,  any  party  in  interest  may  request  copies.  The  re- 
^^Xl ^^iM^^^Lt^^^^  ^^  reorganization  or  q^est  should  be  made  in  writing  (Rule  3017(a)),  and 
J^w!^  .?^^  5  ?^  •  s«^*  ^  t^e  person  mailing  the  statement  and  plan 
Objections  to  the  disclosure  statement  may  be  filed,  which,  as  the  form  indicates,  would  usually  be  the  pro- 
Rule  3017(a)  specifies  that  the  court  may  fix  a  time  ponent  of  the  plan. 

for  the  filing  of  objections  or  they  can  be  f Ued  at  any  This  form  may  be  adapted  for  use  if  more  than  one 

time  prior  to  approval  of  the  statement.  disclosure  statement  is  to  be  considered  by  the  court. 
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Fonn  B13 
6/90 

Form  13.    ORDER  APPROVING  DISCLOSURE  STATEMENT  AND  FIXING  TIME 
FOR  FILING  ACCEPTANCES  OR  REJECTIONS  OF  PLAN, 
COMBINED  WITH  NOTICE  THEREOF 

[Caption  as  in  Form  16AJ 

ORDER  APPROVING  DISCLOSURE  STATEMENT  AND  FIXING  TIME 

FOR  FILING  ACCEPTANCES  OR  REJECTIONS  OF  PLAN, 

COMBINED  WITH  NOTICE  TEDEREOF 

A  disclosure  statement  under  chapter  11  of  the  Bankruptcy  Code  having  been  filed  by - 

,  on [if  appropriate,  and  by - 


_,  on ],  referring  to  a  plan  under  chapter  11 


of  the  Code  filed  by ,  on [if  appropriate,  and 

by  ,  on  respectively)  [if 

appropriate,  as  modified  by  a  modification  filed  on J;  and 

It  having  been  determined  after  hearing  on  notice  that  the  disclosure  statement  [or  statements] 
contains[s]  adequate  information: 

rr  IS  ORDERED,  and  notice  is  hereby  given,  that: 

A.  The  disclosure  statement  filed  by ^ dated ^        [if 

appropriate,  and  by  ,  dated  is  farcl 

approved. 

B.  is  fixed  as  the  last  day  for  filing  written  acceptances 
or  rejections  of  the  plan  [or  plans]  referred  to  above. 

C.  Within     days  after  the  cntiy  of  this  order,  the  plan  [or  plansl  or  a  summary  or 

summaries  thereof  approved  by  the  court,  [and  [if  appropriate]  a  summary  approved  by  the  court  of  its 


security  holders,  and  other  parties  in  interest, 
prodded  in  Fed.  R,  Bankr.  P.  3017(d). 

D.  If  acceptances  are  filed  for  more  than  one  plan,  preferences  among  the  plans  so  accepted  may 
be  indicated 

E.  [If  appropriate]  ____«__ 

is  fixed  for  the  hearing  on  confirmation  of  the  plan  [or  plans]! 

F.  [If  appropriate]  is  fixed  as  the  last  day  for  filing  and 

serving  pursuant  to  Fed.  R.  Bankr.  P.  3020(b)(1)  written  objections  to  confirmation  of  the  plan. 

Dated:    gY  THE  COURT 


United  States  Bankruptcy  Judge 

[If  the  court  directs  that  a  copy  of  the  opinion  should  be  transmitted  in  lieu  of  or  in  addition  to  the 
summary  thereof,  the  appropriate  change  should  be  made  in  paraffoph  C  of  this  order,] 

(Added  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules 

This  form  is  derived  from  former  Official  Form  No. 
29.  The  form  may  be  adapted  for  use  if  more  than  one 
disclosure  statement  is  approved  by  the  court. 
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Form  B14 
6/90 


Form  14.    BALLOT  FOR  ACCEPTING  OR  REJECTING  PLAN 

[Caption  as  in  Form  16A] 
BALLOT  FOR  ACCEPTING  OR  REJECTING  PLAN 


FiledBy__ 
on  [date] 


The  plan  referred  to  in  this  ballot  can  be  confirmed  by  the  court  and  thereby  made  binding  on  you  if  it  is 
accepted  by  the  holders  of  two-thirds  in  amount  and  more  than  one-half  in  number  of  claims  in  each  class 
and  the  holders  of  two-thirds  in  amount  of  equity  security  interests  in  each  class  voting  on  the  plan.  In  the 
event  the  requisite  acceptances  are  not  obtained,  the  court  may  nevertheless  confirm  the  plan  if  the  court  finds 
that  the  plan  accords  fair  and  equitable  treatment  to  the  class  or  classes  rejecting  it  and  otherwise  satisfies  the 
requirements  of  §  1129(b)  of  the  Code,    To  have  your  vote  count  you  must  complete  and  return  this  ballot. 

[If  holder  of  general  claim]  The  undersigned,  a  creditor  of  the  above-named  debtor  in  the  unpaid  principal 
amount  of  $ , 

[If  bondholder,  debenture  holder,  or  other  debt  security  holder]   The  undersigned,  the  holder  of  [state  unpaid 

principal  amount]  $ of  [describe  security] 

of  the  above-named  debtor,  with  a  stated  maturity  date  of , 

[if  applicable]  registered  in  the  name  of , 

[if  applicable]  bearing  serial  number(s)  , 


[If  equity  security  holder]    The  undersigned,  the  holder  of  [state  number] shares 

of  [describe  type]  stock  of  the  above  named  debtor, 

represented  by  Certificate(s)  No. ,  [or  held  m  my/our  brokerage 

Account  No.  at  [name  of  broker-dealer] ], 

[Check  One  Box] 

[    ]    Accepts 

[    ]    Rejects 

the  plan  for  the  reorganization  of  the  above-named  debtor  proposed  by 
[name  of  proponent] , 

and  [if  more  than  one  plan  is  to  be  voted  on] 

[    ]    Accepts 

[    ]    Rejects 

the  plan  for  the  reorganization  of  the  above-named  debtor  proposed  by 
[name  of  proponent] 
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[If  more  than  one  plan  is  accepted,  the  following  may  but  need  not  be  completed,]    The  undersigned  prefei 
the  plans  accepted  in  the  following  order. 


;rs 


[Identify  plans] 

1.    

2. 


Dated: 


Print  or  type  name:  _ 

Signed: 
[If  appropriate]    By: 
as: 
Address: 


Return  this  ballot  on  or  before 


(date) 


to: 


(name) 


Address: 


(AddedAug.  1,1991.) 

Notes  of  Advisory  Committee  on  Rules 

This  form  is  derived  from  former  Official  Form  No. 
30.  The  form  has  been  amended  to  facilitate  the 
voting  of  a  debtor's  shares  held  in  "street  name."  The 


form  may  be  adapted  to  designate  the  class  in  which 
each  ballot  is  to  be  tabulated.  It  is  intended  that  a  sep- 
arate ballot  will  be  provided  for  each  class  in  which  a 
holder  may  vote. 
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Form  B15 
6/90 


Form  15.    ORDER  CONFDflMING  PLAN 

[Caption  as  in  Form  16AJ 
ORDER  CONFIRMING  PLAN 

The  plan  under  chapter  11  of  the  Bankruptcy  Code  filed  by 


on [if  applicable^  as  modified  by  a  modification  filed  on ,J 

or  a  summary  thereof  ha^dng  been  transmitted  to  creditors  and  equity  security  holders;  and 

It  having  been  determined  after  hearing  on  notice  that  the  requirements  for  confiirmation  set  forth 
in  11  U^.C.  §  1129(a)  [or,  if  appropriate,  11  U^.C  §  1129(b)l  *iave  been  satisfied; 

IT  IS  ORDERED  that: 

The  plan  filed  by ,  on .  /// 

appropriate,  include  dates  and  any  other  pertinent  details  of  modifications  to  the  plan]  is  confirmed. 
A  copy  of  the  confirmed  plan  is  attached. 

Dated: 


BY  THE  COURT 


United  States  Bankruptcy  Judge. 
(AddedAug.  1,1991.) 

Notes  of  Advisory  Cobimittee  on  Rules  ty  of  repeating  the  statutory  requirements  of  11 

^^    ^        .    ^  _^    ^  *        ^  ^^x,  .  ,  „        ^,  U.S.C.  §  1129(a).  In  the  case  of  an  individual  chapter 

This  form  is  derived  from  former  Official  Form  No.  n  debtor.  Form  18  may  be  adapted  for  use  together 

31.  The  form  has  been  simplified  to  avoid  the  necessi-  with  this  form. 
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Form  B16A 
6f9Q 


Form  16A.    CAPTION  (FULL) 


UNITED  STATES  BANKRUPTCY  COURT 
^DISTRICT  OF 


In  re 


[Set  forth  here  all  names  including  married, 
maiden,  and  trade  names  used  by  debtor  within 
last  6  years.] 

Debtor 


Social  Security  No(s). 

Employer's  Tax  IdentiBcation  Nos.  [if  any] 


and  all 


Case  No. 
Chapter 


[Designation  of  Character  of  Paper] 


(Added  Aug.  1, 1991.) 


Notes  of  Advisory  Committee  on  Rules 

This  form  has  been  transferred  from  former  Official 
Form  No.  1,  which  included  the  form  of  caption  for 
the  case.  Rule  9004(b)  requires  a  caption  to  set  forth 
the  title  of  the  case.  Rule  1005  provides  that  the  title 
of  the  case  shall  include  the  debtor's  name*  all  other 
names  used  by  the  debtor  within  six  years  before  the 
commencement  of  the  case*  and  the  debtor's  social  se- 
curity and  tax  identification  numbers.  This  form  of 


caption  is  prescribed  for  use  on  the  petition,  the  notice 
of  the  meeting  of  creditors,  the  order  of  discharge, 
and  the  documents  relating  to  a  chapter  11  plan,  (Of- 
ficial Forms  1,  9,  12,  13,  14.  15,  and  18).  See  Rule 
2002(m).  In  the  petition  (Official  Form  1),  and  the 
notice  of  the  meeting  of  creditors,  (Official  Form  9), 
the  information  required  by  Rule  1005  appears  in  a 
block  format.  A  notation  of  the  chapter  of  the  Bank- 
ruptcy Code  imder  which  the  case  is  proceeding  has 
been  added  to  the  form. 


Page  1445 

Pomi  B16B 
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TITLE  11.  APPENDIX— BANKRUPTCY  RULES 


Fonii  16B 


Form  16B,    CAPTION  (SHORT  TITLE) 


UNITED  STATES  BANKRUPTCY  COURT 
DISTRICT  OF 


In  re 


Debtor 


Case  No, 
Chapter  ^ 


[Designation  of  Character  of  Paper] 


(Added  Aug.  1, 1991.) 


Notes  of  Advisory  Coboiittee  on  Rules 

This  f onn  of  caption  is  prescribed  for  general  use  in 
filing  papers  in  a  case  under  the  Bankruptcy  Code. 
Rule  9004(b)  requires  a  caption  to  set  forth  the  title  of 
the  case,  and  Rule  1005  specifies  that  the  title  must 
include  all  names  used  by  the  debtor  within  six  years 
before  the  commencement  of  the  case  and  the  debtor's 
social  security  and  tax  identification  niunbers.  This  in- 
formation is  necessary  in  the  petition*  the  notice  of 


the  meeting  of  creditors,  the  order  of  discharge,  and 
the  documents  relating  to  the  plan  in  a  chapter  11 
case.  See  Rule  2002(m)  and  Official  Form  16A.  In 
other  notices,  motions,  applications,  and  papers  filed 
in  a  case,  however,  a  short  title  containing  simply  the 
name  of  the  debtor  or  joint  debtors  may  be  used.  Addi- 
tional names,  such  as  any  under  which  the  debtor  has 
engaged  in  business,  may  be  included  in  the  short  title 
as  needed. 
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Form  16C    CAPTION  OF  ADVERSARY  PROCEEDING 


UNITED  STATES  BAJ4KRUPTCY  COURT 
DISTRICT  OF 


In  re 


Debtor    )         Case  No. 
Chapter 


Plaintiff 


Adv.  Proc.  No. 


Defendant 

COMPLAINT  [or  other  Designation] 

(Added  Aug.  1, 1991.) 

Notes  of  Advisory  Committee  on  Rules  Code  under  which  the  case  is  proceeding  has  been 

added  to  the  form.  Rule  7010  refers  to  this  form  as 
This  form  previously  was  numbered  Official  Form     providing  the  caption  of  a  pleading  in  an  adversary 
No.  34.  A  notation  of  the  chapter  of  the  Bankruptcy      proceeding. 
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Form  17.    NOTICE  OF  APPEAL  TO  A  DISTRICT  COURT 
OR  BANKRUPTCY  APPELLATE  PANEL  FROM 
A  JUDGMENT  OR  OTHER  FINAL  ORDER 
OF  A  BANKRUPTCY  COURT 


[Caption  as  in  Form  16A,  16B,  or  Form  16C,  as  appropriate] 
NOTICE  OF  APPEAL 


_____^ » t^c  plaintiff  [or  defendant  or  other  party]  appeals 

to  the  district  court  [or  the  bankniptq^  appellate  panel],  from  the  final  judgment  [or  order  or  decree 
(describe)]  of  the  bankruptcy  court  entered  in  this  adversary  proceeding  [or  other  proceeding,  describe  type] 
on  the day  of ,  19 . 

The  parties  to  the  judgment  [or  order  or  decree]  appealed  from  and  the  names  and  addresses  of 
their  respective  attorneys  arc  as  follows: 


Dated: 


Signed: 


Attorney  for  Appellant, 
Address: 


(Added  Aug.  1, 1991.) 


Notes  of  Advisory  Committee  on  Rules 

This  form  is  derived  from  former  Official  Form  No. 
35.  The  form  has  been  amended  to  indicate  that  a 
final  order  may  be  entered  other  than  in  an  adversary 
proceeding. 
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Form  18.    DISCHARGE  OF  DEBTOR 

[Caption  as  in  Form  16A] 

DISCHARGE  OF  DEBTOR 

It  appearing  that  a  petition  commencing  a  case  under  title  11,  United  States  Code, 

was  filed  by  or  against  the  person  named  above  on ,  and  that 

an  order  for  relief  was  entered  under  chapter  7,  and  that  no  complaint  objecting  to  the 
discharge  of  the  debtor  was  filed  within  the  time  fixed  by  the  court  [or  that  a  complaint 
objecting  to  discharge  of  the  debtor  was  filed  and,  after  due  notice  and  hearing,  was  not 
sustained]; 

rr  IS  ORDERED  that 

1.  The  above-named  debtor  is  released  from  all  dischargeable  debts. 

2.  Any  judgment  heretofore  or  hereafter  obtained  in  any  court  other  than  this  court 
is  null  and  void  as  a  determination  of  the  personal  liability  of  the  debtor  with  respect  to 
any  of  the  following: 

(a)  debts  dischargeable  under  11  U.S.C.  §  523; 

(b)  unless  heretofore  or  hereafter  determined  by  order  of  this  court  to  be 
nondischargeable,  debts  alleged  to  be  excepted  from  discharge  under  clauses  (2),  (4) 
and  (6)  of  11  U.S.C.  §  523(a); 

(c)  debts  determined  by  this  court  to  be  discharged. 

3.  AU  creditors  whose  debts  are  discharged  by  this  order  and  all  creditors  whose 
judgments  are  declared  null  and  void  by  paragraph  2  above  are  enjoined  firom  instituting 
or  continuing  any  action  or  employing  any  process  or  engaging  in  any  act  to  collect  such 
debts  as  personal  liabilities  of  the  above-named  debtor. 


Dated: 


BY  THE  COURT 


United  States  Bankruptcy  Judge, 


(Added  Aug.  1. 1991.) 


Notes  of  Advisory  Committee  on  Rules 

This  form  previoiisly  was  numbered  Official  Ponn 
No.  27.  The  form  has  been  revised  to  accommodate 
cases  commenced  by  the  filing  of  either  a  voluntary  or 
an  involimtary  petition. 
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